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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-777-591 

ISSUE 

 Whether Claimant has presented substantial evidence to support a determination 
that future medical treatment will be reasonably necessary to relieve the effects of her 
industrial injury or prevent further deterioration of her condition pursuant to Grover v. 
Industrial Comm’n., 759 P.2d 705 (Colo. 1988). 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a bartender.  On November 12, 2008 
she slipped on water and fell onto her back.  Claimant suffered a neck injury as a result 
of the fall. 

2. Claimant received conservative treatment in the form of physical therapy, 
medications and injections for her neck symptoms.  On October 27, 2009 Authorized 
Treating Physician (ATP) John T. Sacha determined that Claimant had reached 
Maximum Medical Improvement (MMI). 

 3. On May 6, 2010 Respondents filed a Final Admission of Liability (FAL).  
The FAL reflected that Claimant would receive the following benefits: a one-time 
radiofrequency nueroablation, three to four sessions of physical therapy after the 
procedure, and medication that was to be tapered after the procedure.  On June 7, 2010 
Claimant filed an Objection to the FAL and sought a hearing. 

 4. On June 21, 2010 Claimant underwent an MRI of her cervical spine.  The 
MRI revealed cervical spondylosis with disc bulges at C5-C6 and C6-C7.  On July 15, 
2010 Claimant underwent a radio frequency neurotomy. 
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5. On October 6, 2010, a hearing was held before ALJ Bruce C. Friend.  On 
October 7, 2010 ALJ Friend ruled that Respondents were liable for the costs of a 
surgery for another injury that Claimant suffered during the November 12, 2008 fall.  
However, he did not determine whether Claimant was entitled to medical benefits after 
MMI.  Nonetheless, Claimant continued to receive medical maintenance treatment. 

6. After undergoing the radio frequency neurotomy, Claimant was placed on 
various medications.  She continued to attend appointments with Dr. Sacha for 
maintenance visits about once every two months to evaluate her status and refill her 
prescriptions.  During the period, Dr. Sacha weaned Claimant off of opiate medication 
without any incident.  He prescribed Tramadol and Gabapentin to help her manage her 
neck pain. 

7. On January 27, 2011 Claimant underwent an independent medical 
examination with Scott Primack, D.O.  He also testified through an evidentiary 
deposition in this matter on November 30, 2011. Dr. Primack remarked that a December 
12, 2008 x-ray, taken one month after Claimant’s industrial injury, revealed advanced 
degenerative disc disease of the cervical spine and a reversal of the normal lordotic 
curve consistent with a strain of the cervical muscles.  Claimant therefore suffered from 
pre-existing cervical spondylosis.  Dr. Primack explained that the June 21, 2010 MRI 
showed multi-level degenerative changes in the cervical spine with normal cervical 
vertebral alignment.  The MRI did not reveal a reversal of the lordotic curve previously 
seen on the December 2008 x-ray.  The normal cervical vertebral alignment without 
reversal of the lordotic curve demonstrates that the facet injections and radiofrequency 
neurotomies performed by Dr. Sacha reduced the inflammation in Claimant’s cervical 
facets and spasms in her cervical musculature.  The facet injections and radiofrequency 
neurotomies thus cured Claimant’s November 12, 2008 acute injury. 

8. Dr. Primack testified that, although Claimant’s industrial cervical injury has 
been cured, she still suffers pre-existing cervical spondylosis.  He remarked that 
Claimant’s pre-existing cervical spondylosis will continue to progress independent of her 
acute injury.  Dr. Primack determined that Dr. Sacha’s treatment, including prescriptions 
for Neurontin, Ambien, and Tramadol, is thus no longer causally related to her 
November 12, 2008 industrial injury.  He concluded that Claimant is not entitled to 
medical maintenance benefits. 

9. Claimant testified at the hearing in this matter.  She explained that prior to 
the November 12, 2008 incident she was unaware she was suffering from a 
degenerative cervical condition.  Claimant noted that she received conservative 
treatment including physical therapy, acupuncture and facet injections.  Nevertheless, 
her neck symptoms continued and she obtained medications through Dr. Sacha.  The 
medications have enabled her to perform her work duties with minimal pain.  
Nevertheless, Claimant noted that she would like to be gradually weaned of her 
medications. 

10. Claimant has presented substantial evidence to support a determination 
that future medical treatment will be reasonably necessary to relieve the effects of her 
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industrial injury or prevent further deterioration of her condition.  Claimant’s ATP Dr. 
Sacha was in the best position to evaluate Claimant and decide whether further 
treatment and medications were necessary.  Despite Dr. Primack’s recommendation to 
taper Claimant off of her medication, Dr. Sacha felt that it was medically necessary to 
continue to prescribe medication to alleviate Claimant’s neck pain.  Prior to the 
November 12, 2008 accident Claimant had no significant history of neck pain.  
However, she began to suffer consistent neck pain subsequent to the incident.  Also, 
Claimant testified that she currently works for Employer and the medication she 
receives from Dr. Sacha allows her to perform her work duties with minimal pain. 

 
11. In contrast, Dr. Primack determined that Claimant is not entitled to medical 

maintenance benefits because Dr. Sacha is now treating Claimant’s pre-existing, 
underlying cervical spondylosis instead of her industrial injury.  However, Dr. Primack’s 
account is not persuasive because he attempts to draw a line between when Claimant 
was receiving care for her industrial injury and when she began to receive treatment for 
her cervical spondylosis.  There is no line because Claimant has suffered from neck 
pain since her accident and has consistently complained of the same pain symptoms 
throughout her treatment.  She had no significant history of neck pain before the 
accident and had never been diagnosed with cervical spondylosis.  However, after the 
November 12, 2008 accident Claimant’s cervical condition became symptomatic.  
Therefore, Claimant’s industrial injury is the cause of her current symptoms.  Claimant’s 
medical maintenance care is thus reasonable and necessary to relieve the effects of her 
industrial injury. 

 
CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
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actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent 
further deterioration of her condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-
13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  The determination of whether a particular treatment modality is reasonable 
and necessary to treat an industrial injury is a factual determination for the ALJ.  In re of 
Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 3-920-202 
(ICAP, Nov. 13, 2000).  Whether a claimant has presented substantial evidence 
justifying an award of Grover medical benefits is one of fact for determination by the 
Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 P.2d 701, 704 
(Colo. App. 1999). 

 5. As found, Claimant has presented substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of her industrial injury or prevent further deterioration of her condition.  
Claimant’s ATP Dr. Sacha was in the best position to evaluate Claimant and decide 
whether further treatment and medications were necessary.  Despite Dr. Primack’s 
recommendation to taper Claimant off of her medication, Dr. Sacha felt that it was 
medically necessary to continue to prescribe medication to alleviate Claimant’s neck 
pain.  Prior to the November 12, 2008 accident Claimant had no significant history of 
neck pain.  However, she began to suffer consistent neck pain subsequent to the 
incident.  Also, Claimant testified that she currently works for Employer and the 
medication she receives from Dr. Sacha allows her to perform her work duties with 
minimal pain. 

 6. As found, Dr. Primack determined that Claimant is not entitled to medical 
maintenance benefits because Dr. Sacha is now treating Claimant’s pre-existing, 
underlying cervical spondylosis instead of her industrial injury.  However, Dr. Primack’s 
account is not persuasive because he attempts to draw a line between when Claimant 
was receiving care for her industrial injury and when she began to receive treatment for 
her cervical spondylosis.  There is no line because Claimant has suffered from neck 
pain since her accident and has consistently complained of the same pain symptoms 
throughout her treatment.  She had no significant history of neck pain before the 
accident and had never been diagnosed with cervical spondylosis.  However, after the 
November 12, 2008 accident Claimant’s cervical condition became symptomatic.  
Therefore, Claimant’s industrial injury is the cause of her current symptoms.  Claimant’s 
medical maintenance care is thus reasonable and necessary to relieve the effects of her 
industrial injury. 

ORDER 
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Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. Claimant shall receive medical maintenance benefits through ATP Dr. 
Sacha. 

 
2. Any issues not resolved in this Order are reserved for future 

determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 30, 2011. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-835-096-01 
 
 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant,  giving  Respondents’ 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on December 28, 2011.  No timely 
objections were filed.  After a consideration of the proposed decision,  the ALJ has 
modified it and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern compensability and, if 

compensable, medical benefits.  

FINDINGS OF FACT 
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 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

 
1.     The Claimant was employed as a greeter at the Employer on September 3,  

2010. 
 

2.        At about 8:30 PM, the Claimant took her paid break on the Employer’s  
premises.  The Claimant used the first part of her break to visit a restroom. 
 

3.        As the Claimant exited the restroom, she noticed a display of boots, and 
she decided to purchase a number of pairs for her grandchildren.  
 

4.      The Claimant took the items she was going to purchase to a check-out  
line on the Employer’s premises at about 8:35 PM.  She  received a ten per cent 
discount on items she purchased from the Employer, as one of the benefits of her 
employment. 
 
 5. As the Claimant began writing a check to pay for her purchases, she was 
struck on the left side of her head by a soccer ball thrown from behind her by a child.  
The respondents argue that this was an intentional act by the child, thus it involved an 
imported hazard or “neutral” force.  There was no persuasive evidence that the child did 
this intentionally.  The ALJ infers and finds that exposure to children who play with balls 
and sometimes unintentionally direct the balls is a normal exposure for those present on 
the Employer’s premises. 
 
 6. The Claimant was told by other employees, who had viewed a security 
 video of the incident, that a boy in the check-out line behind her had thrown the ball.  
The Claimant did not know the boy’s name or age.  Neither did anyone else. 
 
 7. After the above incidents, an assistant manager of the Employer took the  
Claimant to the University Hospital Emergency Room (ER), for an evaluation. 
 
 8. On September 8, 2010, the Employer provided the Claimant with a choice 
of two medical providers to continue treatment.  The Claimant chose to go to a 
Concentra clinic, where she saw Venugopal Damerla, M.D.   Dr. Damerla diagnosed a 
closed head injury, head concussion with mild headache.  The Claimant had previous 
surgery to the left side of her head, was awaiting the installation of a plate inside her 
head, and her head was tender at the time of the September 3, 2010 incident. 
 
 
 9.  Dr. Damerla returned the Claimant to regular duty, without restrictions, on 
September 8, 2010. 
 
 10.  According to the Claimant, when she returned from her appointment with  
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Dr. Damerla on September 8, 2010, a supervisor named Sherry told the Claimant that 
her workers’ compensation claim arising out of the incidents of September 3, 2010, was 
going to be denied by the Employer. 
 
 11.  The Claimant received treatment for her right shoulder on September 29,  
2010, at the offices of H. Andrew Motz, M.D., for pain the Claimant related to the 
September 3, 2010 incident, but it has not been determined that the right shoulder is 
causally related to the September 3, 2010 incident.. 
 
 12. After the Claimant was told she could no longer treat with a Concentra 
clinic, she visited Russell W. Simpson, M.D., who referred her for an MRI (magnetic 
resonance imaging) of her brain at Health Images at City Place, which was performed 
October 4, 2010.   
 
 13. On October 26, 2010, Illinois National Insurance Company filed a Notice 
of Contest in the within claim. 
 
Ultimate Findings 
 
 14. The Claimant has proven, by a preponderance of the evidence that her 
closed head injury of September 3, 2010  arose out of the course and scope of her 
employment for the Employer as was not the result of a “neutral” force.  Therefore the 
Claimant has proven a compensable injury. 
 
 15. The Claimant has proven, by preponderant evidence that the treatment at 
University Hospital and Concentra was authorized.  The issue of refusal to further 
provide medical care and treatment once the Respondents decided to fully contest the 
claim; and, the status of Dr. Simpson and his referrals should be reserved.  

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
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Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant was credible and Dr. Damerla’s opinions were credible and, essentially, 
undisputed.  See, Annotation, Comment: Credibility of Witness Giving Un-contradicted 
Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder 
is not free to disregard un-contradicted testimony. 
 
Compensability 
 

b.  The Industrial Claim Appeals Office (ICAO), citing City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985),  held that “It is not necessary, however, that in order 
to satisfy the arising out of requirement the claimant actually be engaged in performing 
job duties at the time of the injury.  The employee’s activity need not constitute a strict 
duty of employment or even confer a specific benefit on the employer if it is “incidental” 
to the conditions under which the employee usually performs the job.” Rodriguez v. 
Exempla Healthcare, Inc., W.C. 4-705-673 (ICAO), 2008 Colo. Wrk. Comp. Lexis 65. 
When the facts are applied to the above law,  the Claimant was acting in the course and 
scope of her employment when she was injured, and, as found, she has proven that her 
claim is compensable.  She was on a paid break on the Employer’s premises when, as 
an incident of employment, the Claimant purchased items from the Employer, entitling 
her to the employee ten percent discount.  During the purchase, as found, she was 
struck by a soccer ball, thrown by a child unknown to her.  

 
c. A compensable injury is one that arises out of and in the course of 

employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of causation. If an 
industrial injury aggravates or accelerates a preexisting condition, the resulting disability 
and need for treatment is a compensable consequence of the industrial injury. Thus, a 
claimant's personal susceptibility or predisposition to injury does not disqualify the 
claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).  An injured worker has a compensable new injury if the employment-related 
activities aggravate, accelerate, or combine with the pre-existing condition to cause a 
need for medical treatment or produce the disability for which benefits are sought. § 8-
41-301(1) (c), C.R.S. See Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 
448 (1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health 
Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see § 
8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim 
Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 
(ICAO, April 7, 1998).  As found, being hit by the soccer ball aggravated and 
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accelerated the Claimant’s underlying tender head condition, thus, causing a closed 
head concussion with mild headaches. 

 

Medical Benefits 
 

d. Under the provisions of section 8-43-404 (5) (a) (I) (A), C.R.S. an 
“employer or insurer shall provide a list of at least two physicians or two corporate 
medical providers or at least one physician and one corporate medical provider, where 
available, in the first instance, from which list an injured employee may select the 
physician who attends said injured employee.”  Rule 8-2 (A) (1) – (2) of the Workers’ 
Compensation Rules of Procedure (WCRP), 7 CCR 1101-3, provides for the written list 
in compliance with Section 8-43-404 (5) (a) (I) (A).  As found, this was done and 
University Hospital and Concentra were authorized. 
  
 e. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the aggravation of her head injury of September 3, 2010.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects of the 
industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). As found, the Claimant’s medical care and treatment at Concentra 
and University Hospital was and is reasonably necessary.         
 
Burden of Proof 
 

f. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the 
burden of proof is generally placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant sustained her burden on compensability and medical benefits, 
provided by University Hospital and Concentra.  The Respondents failed to sustain their 
burden on “imported danger” or “neutral force.” 
 

ORDER 
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 IT IS, THEREFORE, ORDERED THAT: 
 

A. The Claimant suffered a compensable head injury on September 3, 2010. 
 
B. University Hospital and Concentra are authorized medical providers. 

 
C. Any and all issues, including the authorization of Russel Simpson, M.D., 
and his referrals, are reserved for future decision. 

 
  
 DATED this______day of January 2012. 
 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-761-981-01 

ISSUES 

 The issue raised for consideration at hearing is whether Claimant’s Petition to 
Reopen on the grounds of mistake and change of condition should be granted.   

FINDINGS OF FACT 

 Based upon the evidence presented at the hearing, the Judge finds as fact: 
 

1. Claimant suffered an admitted on-the-job injury to his back and neck on June 1, 
2007, while working for Employer.  Claimant was treated by Dr.  John Sacha, M.D. who 
gave Claimant injections and medication.   

 
2. Dr. Sacha placed Claimant at maximum medical improvement (MMI) on June 3, 

2008, and stated that Claimant had no permanent impairment.  Claimant testified that at 
the time he was placed at MMI he was told by Dr. Sacha that his pain would eventually 
go away.  No other doctor gave an opinion on Claimant’s permanent disability.  
Respondents filed a final admission of liability dated June 19, 2008. Believing that his 
pain would go away, Claimant did not object to the final admission of liability.   

 
3. In the three years since he was placed at MMI, Claimant has continued to treat 

with Dr. Sacha and has received a series of injections along with ongoing prescriptions 
for narcotic pain relievers and muscle relaxers, specifically, Opana and Flexeril.     

 
4. Claimant testified that his pain has not gone away but, in fact, has gotten 

worse.  When he was placed at MMI, Clamant testified that his pain was localized but 
now it is a shooting pain up his spine and is more severe.  Dr. Sacha has increased the 
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pain medication he is taking.  He has also received physical therapy, acupuncture and 
chiropractic care.   

 
5. On June 23, 2011, Dr. Sacha wrote a report wherein he admitted that he had 

made a mistake and therefore changed his opinion on the extent of Claimant’s 
permanent disability.  In the report he stated: 

 
I did look back at this and in fact have come to find out this gentleman 
was never provided an impairment rating.  We initially gave him a 0% 
permanent impairment as we had put in our medical records that we 
had thought these symptoms would resolve.  They clearly have not.  In 
fact, he is no long working and still having ongoing pain, so I do feel 
that, although the date of maximum medical improvement of 06/03/08 
should stand, an impairment rating is appropriate at this point, 
especially as he received significant treatment from that point to the 
present including repeated injections, therapy, chiropractic and 
acupuncture, and medications including opioid analgesics the entire 
time since that date.  (Claimant’s Exhibit 1). 
 
6. Claimant testified that when he was placed at MMI, he relied upon Dr. Sacha’s 

assurances that his pain would resolve and; therefore, he did not object to the final 
admission or go further in his case.  He relied on Dr. Sacha because he was a doctor 
and was his treating physician.  No other doctor had given him a contrary opinion and 
he had no reason to doubt Dr. Sacha.  Had Claimant known that his pain would not go 
away and, in fact, would increase in intensity, he would have pursued permanent 
disability benefits at the time he was placed at MMI. 

 
 7. It is found that Dr. Sacha made a mistake in his rating of Claimant.   It is 
further found that Dr. Sacha’s mistake constitutes sufficient grounds for reopening. 

CONCLUSIONS OF LAW 

 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a worker’s compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a worker’s compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A 
worker’s compensation case is decided on its merits.  Section 8-43-201, C.R.S. 
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2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

4. Section 8-43-303, C.R.S., provides that a claim may be reopened at any time 
within six years after the date of injury on the grounds of mistake or a change in an 
injured worker’s condition.  The intent of the statute is to provide a remedy to claimants 
who are entitled to awards of any type of benefits, whether medical or disability.  Cordova 
v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).   In Standard Metals 
Corp. v. Gallegos, 781 P.2d 142 (Colo. App. 1989), the Colorado Supreme Court 
reiterated that a “final” award in the context of a worker’s compensation claim means only 
that the matter has been concluded unless reopened.  The reopening authority vested in 
the director is indicative of a “strong legislative policy” that the goal of achieving a just 
result overrides the interest of the litigants in obtaining a final resolution of their dispute in 
worker’s compensation cases.   
 

5. At the time, a final award is entered, available medical information may be 
inadequate, a diagnosis may be incorrect, or a worker may experience an unexpected 
and unforeseeable change in condition subsequent to the entry of a final award.  “When 
such circumstances occur, section 8-53-113 provides recourse to both the injured worker 
and the employer by giving either party the opportunity to file a petition to reopen the 
award.” Grover v. Industrial Com. Of Colorado, 759 P.2d 705 (Colo. 1988) at 712. 

 
6. Whether or not the grounds for reopening are sufficient is within the discretion of 

the administrative law judge.  Standard Metals Corp. v. Gallegos, 781 P.2d 142 (Colo. 
App. 1989).  

 
7. Because a mistake was made by the treating physician regarding the permanent 

impairment rating, the case should be reopened to correct that mistake.  However, 
neither side should be bound by that rating without being afforded the opportunity for an 
independent medical exam pursuant to Section 8-42-107 C.R.S.  Therefore, while the 
case is reopened, the respondents may file a final admission for the 8% rating or ask for 
an independent medical examination through the procedure outlined in Section 8-42-
107.2 C.R.S.   
 

ORDER 
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 It is therefore ordered that: 

1. Claimant’s workers compensation claim is reopened. 
 
2. Respondents shall file a final admission of liability for the 8% whole person rating 

given by Dr. Sacha; or, in the alternative, shall request an independent medical 
examination pursuant to Section 8-42-107.2 C.R.S. 

 
3. If Respondents file a final admission for the 8% whole person impairment, 

Claimant has the option of requesting an independent medical examination pursuant to 
Section 8-42-107.2 C.R.S. 
 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 30, 2011 

Margot W. Jones 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-854-010-01 
 
 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving  Respondent’s 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on December 22, 2011.  No timely 
objections were filed.  After a consideration of the proposed decision,  the ALJ has 
modified the proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern compensability and, if 

compensable, medical benefits.  

FINDINGS OF FACT 
 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

Preliminary Findings 

 

 1. The Claimant has been employed by the Employer (a grocer), since 
June 8, 2010, as a night crew foreman.  His job with the Employer required him to 
unload semi trucks when they arrived, and to distribute the loads for stocking in the 
store.  

 2. The Claimant’s job required him to push or pull 15 to 20 pallets 
from the back room onto the floor of the store, with a manual hand jack. He used the 
hand jack to jack the load off the floor and push or pull it onto the store floor.  The 
pallets were very heavy, weighing anywhere from 300 to 1,000 pounds.  The heaviest 
pallet was the pallet which contained the groceries for Aisle 11 -- the dog food aisle.   

 3. The Claimant unloaded the contents of a pallet for Aisle 11 every 
night that he worked. This required him to lift 50 pound bags of dog food directly from 
the pallet onto the shelf.  This pallet also contained bags of sugar to be placed in the 
baking aisle.  The work that the Claimant did involved not only heavy but repetitive and 
awkward lifting. 

Compensability 
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 4. On April 21, 2011, while at a “buddy’s” house playing pool, the 
Claimant felt pressure in his right groin and upon going to the bathroom noticed a bulge 
which was later diagnosed as a hernia.  At the time that he felt the pressure and noticed 
the bulge, he was standing against a wall and not in the act of shooting pool.  The ALJ 
finds that this incident did not cause or aggravate his hernia.  It merely brought it to light 
as a natural progression of what had been set in motion at work. 

 5. On April 22, 2011, the Claimant went into work to report a hernia as 
being work related.  He indicated that he knew that the hernia came from heavy lifting 
which is what he did for the Employer, and he believed that the hernia was caused by 
the strenuous activities he did at work, and the ALJ finds that it did. 

6. The Claimant reported the injury to *S and *T , the assistant managers of 
the store.  The Claimant stated that *S advised him that because the hernia did not 
appear at work that it was not work related because “you know” when a hernia happens.  
The Claimant testified and the ALJ finds the Claimant’s testimony  that he wanted a 
doctor to determine whether or not his hernia was related to his work credible. 
 
 7. *S testified that the Claimant came into the store and reported that he had 
been at a friend’s house and noticed a bulge in his groin.  *S indicated that the Claimant 
wanted to report it as a work injury because of the lifting he did at work and he 
discussed it with the Claimant, telling the Claimant that because it did not happen at 
work it was not a work related accident.  *S  indicated that the Claimant insisted on filing 
it as a workers’ compensation claim and wanted a doctor to decide whether it was work 
related or not.   
 
 8. On April 22, 2011, the Respondent referred the Claimant to John 
Raschbacher, M.D.   Dr. Raschbacher became the Claimant’s authorized treating 
physician (ATP).  Dr. Raschbacher indicated that the Claimant presented for evaluation 
with a tender groin mass on the right side, first noticed on April 21, 2011.  The Claimant 
told Dr. Raschbacher that he noticed this bulge while shooting pool.  The Claimant 
indicated that there were no non-work related causative or aggravating factors.  Dr. 
Raschbacher indicated that the Claimant had not worked out in a weight room for over a 
year and the Claimant works as a night crew foreman, loading and stocking items. Dr. 
Raschbacher described the Claimant’s work as fairly heavy, and included pulling pallets 
and skids.    
 
 9. On examination, Dr. Raschbacher noted a clear mass on exam in the right 
inguinal canal, reducible, very tender.  He found that the objective findings were 
consistent with the history and/or work related mechanism of injury.  He diagnosed the 
Claimant with a right inguinal hernia.  Dr. Raschbacher was of the opinion that it was 
more likely than not work related in causation and he referred the Claimant to a 
surgeon.  The ALJ finds that ATP Dr. Raschbacher rendered an opinion that the 
Claimant’s hernia was work-related to a reasonable degree of medical probability. 
 
 10. On May 26, 2011, the Claimant was also evaluated by Robert M. 
Macdonald, M.D.  Dr. Macdonald indicated that the Claimant was there for second 
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opinion on whether or not his hernia was work related.  According to Dr. Macdonald,  
the Claimant does a lot of heavy lifting at work; Dr. MacDonald has no doubt that the 
Claimant’s work is responsible for the hernia.  The ALJ finds that Dr. Macdonald 
rendered an opinion on the work relatedness of the hernia to a reasonable degree of 
medical probability. 
 
The Independent Medical Examination (IME) 
 
 11. The Respondent denied the claim as being work related and requested an 
IME with Alexander Jacobs, M.D.   Dr. Jacobs examined the Claimant on November 2, 
2011.  Dr. Jacobs was of the opinion that the hernia was not work related because, 
according to Dr. Jacobs, “the primary rule in Workers Compensation injuries that there 
must be an on the job injury.”  The ALJ infers and finds that Dr. Jacobs misapprehends 
the law in his legal opinion.  According to Dr. Jacobs, the Claimant had no specific on 
the job injury that caused herniation.  Dr. Jacobs indicated that the hernia was 
congenital and present since birth and that it could have herniated at any time, including 
while shooting a pool shot.  Dr. Jacobs offered no convincing support for his opinion that 
the hernia was present since birth.  Indeed, the seeds of our deaths have been present 
since birth, but occupational diseases can occur along the way to our deaths.  Because 
Dr. Jacobs has rendered a legal opinion on compensability, the ALJ finds his advocacy 
to be a significant detractor from the overall credibility of his causation opinion. 
 
 12. Dr. Jacobs also indicated in his report that if the Claimant had regular 
health insurance that he was almost certain there wouldn’t be a workers’ compensation 
claim and because of the lack of payment source (other than out of pocket) for a hernia 
repair, that he believed that the Claimant was eager to make the hernia a compensable 
claim under Workers’ Compensation.  Not only is this opinion outside of Dr. Jacobs’ 
area of expertise, it is a venture into clairvoyance, i.e., an analysis of the Claimant’s 
motives without any visible or persuasive support for the analysis.  It also causes the 
ALJ to infer and find a bias, on Dr. Jacobs’ part, against compensability, thus, 
undermining his credibility. 
 
 13. Dr. Jacobs disagreed with the other physicians in that he believed the 
Claimant participated in activities outside of work that would lead to the development of 
a hernia such as weight lifting and playing basketball.  As previously found, the 
Claimant had not participated in weight-lifting for a year or more.   Dr. Jacobs’ opinion in 
this regard causes the ALJ to infer and find that Dr. Jacobs’ opinions are underpinned 
by an inattention to detail, thus, further undermining the credibility of his causation 
opinion.  
 
 14. Dr. Jacobs testified by deposition, taken on December 9, 2011, that lifting 
is one the activities that causes pressure on the abdominal wall that would lead to the 
development of a hernia, and that he did not exclude lifting at work as potential 
cause of the hernia.  Dr. Jacobs also testified that although the Claimant advised him 
that he believed he had the initial strain while lifting cases of Gatorade at work that 
because the bulge did not occur at that time it was not work related, according to Dr. 
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Jacobs.  The ALJ does not find this opinion credible for the reasons stated in Findings 
11 – 13 above. 
 
 15. Dr. Jacobs agreed that lifting could combine with, aggravate and 
accelerate the Claimant’s asymptomatic hernia, however, this was not probable 
according to Dr. Jacobs.  According to Dr. Jacobs, the Claimant’s hernia has been 
present since birth.  As previously found, this opinion is not credible. 
 
The Claimant 
 
 16. According to the Claimant, he did not discuss a specific incident with the 
other doctors because he believed the hernia was related to heavy lifting and that he 
thought he was being asked about when he noticed the bulge which was at his friend’s 
house.  The Claimant stated that when Dr. Jacobs pushed for a specific incident that the 
Claimant told him that he felt he had strained the same area where he felt the hernia 
while lifting cases of Gatorade at work.   
 
 17.  The ALJ finds the Claimant’s testimony credible and gives more weight to 
the opinions of Dr. Raschbacher and Dr. Macdonald than to those of Dr. Jacobs.  
Indeed, Dr. Raschbacher and Dr. Macdonald are disinterested, objective and credible.  
Dr. Jacobs is not. 
 
Ultimate Finding 
 
 18. The Claimant has proven, by a preponderance of the evidence that he 
sustained a compensable occupational disease, arising out of the course and scope of 
his employment for the Employer, with an onset date of April 21, 2011 and a date of last 
injurious exposure of April 22, 2011.  The Claimant’s exposure to the factors causing 
the hernia were at work and not from factors outside of work. 
 
 19. The parties stipulated that if the claim is compensable, the referral to Dr. 
Raschbacher was authorized.  Therefore, the ALJ finds that Dr. Raschbacher was 
authorized and Dr. Macdonald was within the chain of authorized referrals.  The ALJ 
further finds that any and all medical treatment for the Claimant’s hernia was causally 
related to his occupational disease and reasonably necessary to cure and relieve the 
effects of his hernia. 

 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
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 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant’s testimony is credible.  As further found in Findings Nos. 11 -13, Dr. 
Jacobs opinions are not credible.  The opinions of ATP Dr. Raschbacher and Dr. 
Macdonald are credible and significantly outweigh the opinion of Dr. Jacobs. 
 
Compensability 
 
 b. An “occupational disease”   means a disease which results directly from 
the employment or the conditions under which work was performed, which can be seen 
to have followed as a natural incident of the work and as a result of t5he exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Indus. Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, the Claimant has proven an occupational disease with an 
onset of April 21, 2011 and a last injurious exposure of April 22, 2011. 
 
 c. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” of the 
employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 (Colo. 
1996).  These tests apply to occupational diseases. There is no presumption that an 
injury arises out of employment when an unexplained injury occurs during the course of 
employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  
Proof of causation is a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any benefits are awarded.  § 8-41-301 (1) 
(c), C.R.S.  See Faulkner v. Indus. Claim Appeals Office, 24 P.3d 844 (Colo. App. 
2000); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); 
Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App. 2008). The 
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question of causation is generally one of fact for the determination by the ALJ.  Faulkner 
at 846; Eller at 399-400.   As found, the Claimant has established causation as work 
related.  
 
 d. “Course of employment” deals with the time, place and circumstances of 
an employee’s injury.   See General Cable Co. v. Industrial Claim Appeals Office, 878 
P.2d 118 (Colo. App. 1994).  As found, the Claimant’s hernia occurred in the course of 
his employment for the Employer.  “Arising out of employment” deals with the proximate 
causal connection between the employment and the injury.  As found, the Claimant’s 
hernia arose out of his work for the Employer.  
 
Medical Benefits 
 
 e. As found, the parties stipulated that Dr. Raschbacher was an authorized 
referral.  Dr. Raschbacher referred the Claimant to Dr. Macdonald who was, therefore 
authorized.  To be authorized, all referrals must remain within the chain of authorized 
referrals in the normal progression of authorized treatment.  See Mason Jar Restaurant 
v. Indus. Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners 
v. Indus. Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  
 
 f. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the hernia.  Also, medical treatment must be reasonably necessary 
to cure and relieve the effects of the industrial occupational disease.  § 8-42-101 (1) (a), 
C.R.S. Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial 
Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and is reasonably 
necessary to cure and relieve the effects of his hernia. 
 
Burden of Proof 
 

g. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its  
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nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has sustained his burden with respect to the compensability of his 
hernia, and with respect to medical benefits. 
 
.         

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent shall pay the costs of medical care and treatment for the 
Claimant’s compensable hernia, subject to the Division of Workers Compensation 
Medical Fee Schedule. 
 
 B. Any and all issues not determined herein are reserved for future decision. 
 
  
 DATED this______day of January 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-815-01 

ISSUES 

1. Whether the Claimant’s shoulder injury is compensable. 
2. Whether the Claimant is entitled to temporary total disability benefits.  

FINDINGS OF FACT 

1. On June 1, 2011 while performing his usual activities for the Respondent-
Employer the Claimant was pushing drilling pipe when his shoulder popped in an out of 
place.  The Claimant suffered the immediate onset of pain but tolerated the pain in an 
effort to complete his duties.  On June 3, 2011 the Claimant was turning a large valve 
when his shoulder popped in and out of place again.  The Claimant continued to 
perform his duties as best he could.  On June 4, 2011, the Claimant was pointing out a 
location for another employee at which time his shoulder popped out of place again and 
did not return to its appropriate location.  The Claimant then reported the injury to the 
job foreman, *F .  The Claimant and *F  spoke about the Claimant’s shoulder as well as 
his continued employment.   

2. The Claimant admitted that he left the employment to spend more time 
with his family.  *F  testified that the Claimant told him that his shoulder had been 
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popping out before the June 4, 2011 meeting.  The Claimant agreed that he told *F  his 
shoulder had been popping in and out prior to June 4, 2011.  The Claimant’s shoulder 
has not dislocated since January 2, 2011 when he was wrestling with his brother and 
his shoulder was dislocated at that time. 

3. After the January 2, 2011 incident the Claimant sought treatment from Dr. 
Ideen concerning his shoulder.  Dr. Ideen took the Claimant off work for approximately 
two weeks as a result of this injury.  Dr. Ideen returned the Claimant to full duty work 
with no restrictions after that time had passed.  The Claimant returned to his regular 
duties from the time of his return to work until his last day of employment on June 4, 
2011.   

4. The Claimant did not have any problems doing the job between the time 
that he was released to full duty and June 1, 2011, when his shoulder suffered the first 
dislocation.  The Claimant did not see a doctor for his shoulder between last time he 
saw Dr. Ideen in January 2011 and June 6, 2011.  The Claimant testified that if would 
have had problems with his shoulder before June 1, 2011 he would have gone to the 
doctor.  The Claimant further testified that after June 1, 2011 his shoulder would 
sometimes pop out during his sleep. 

5. Dr. Ideen testified that that the Claimant does not have a congenital defect 
to his shoulder.  Dr. Ideen further testified that the fact that the Claimant’s shoulder 
popped out after June 1, 2011, in his sleep, would be common under the circumstances 
and related to the June 1, 2011 injury. 

6. The Claimant has established that it is more likely than not that his current 
shoulder condition is substantially the result of his work activities, which at a minimum 
caused a severe aggravation of his pre-existing shoulder issues. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
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as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. A claimant must prove by a preponderance of the evidence that his injury 
arose out of and in the course of his employment with employer.  Section 8-41-
301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury 
arises out of employment where Claimant demonstrates that the injury had some 
connection with his work-related functions.  See Triad Painting Co. v. Blair, 812 P.2d 
638 (Colo. 1991).  Where no causal connection between the employment and the injury 
exists, the injury is not compensable.  

5. A pre-existing injury or susceptibility to injury does not disqualify a claim if 
the employment aggravates, accelerates, or combines with the pre-existing condition to 
produce a need for medical treatment.  Duncan v. ICAO, 107 P.3d 999 (Colo. App. 
2004). 

6. However, the mere experience of symptoms at work does not require a 
finding that the employment aggravated or accelerated the pre-existing condition.  
Rather, it is for the ALJ to determine whether the need for treatment was caused by an 
industrial aggravation of a pre-existing condition or by the natural progression of the 
pre-existing condition.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985); 
In re Cotts, W.C. No. 4-606-563 (ICAO August 18, 2005). 

7. The Claimant has established by a preponderance of the evidence that his 
current shoulder condition, arising on or about June 1, 2011 and subsequently, is the 
result of an injury or substantial aggravation of his previous shoulder condition. 

8. Section 8-42-105(4)(a) states “In cases where it is determined that a 
temporarily disabled employee is responsible for termination of employment, the 
resulting wage loss shall not be attributable to the on-the-job injury.”  A claimant must 
act volitionally or exercise a degree of control over the circumstances of the termination 
in order to be found responsible for the termination.  Richards v. Winter Park 
Recreational Assoc., 919 P.2d 933 (Colo. App. 1996).  "Acting with 'volition' generally 
means having the power or ability 'to choose and decide' or to exercise 'some control 
over the circumstances,' as opposed to acting in a manner that is 'essentially 
involuntary' or accidental." Starr v. ICAO, 224 P.3d 1056 (Colo. App. 2009). 

9. Here, as found, the Claimant was responsible for the termination of his 
employment.  The evidence shows that the Claimant voluntarily resigned his 
employment due to personal and family issues.  The Claimant never indicated that he 
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was resigning due to his injury or shoulder condition, nor did he notify his employer at 
the time of resignation that he had injured his shoulder while working and that his injury 
rendered him unable to continue working.   

10. Because the Claimant was responsible for the termination of his 
employment, he is not entitled to temporary benefits. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim under the Workers’ Compensation Act of Colorado is 
compensable. 

2. The Claimant’s claim for temporary total disability benefits is denied and 
dismissed. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATE: January 03, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-966-01 

ISSUES 

 The issues for determination are compensability, statute of limitations, failure to 
timely report the injury, average weekly wage, medical benefits and disfigurement.  
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FINDINGS OF FACT 

1. Employer is a retail warehouse center specializing in the sale of various 
goods, services, and merchandise to the general public. Claimant was hired with the 
Employer on or about August 2005 as an apparel sales associate in the clothing 
department in ___, Colorado. Claimant has no prior diagnosis of carpal tunnel 
syndrome.   

 
2. Claimant worked for approximately four years at the ___ store. Claimant 

transferred to another store in Denver in early 2009. Claimant is still employed with the 
Employer and continues to work her normal job duties at the Denver store.  

 
3. As part of her job duties, Claimant is responsible for stocking boxes of 

clothing, opening boxes, placing clothing on display racks, hanging clothing on display 
hangers, assisting customers with inquiries, scanning items of clothing for inventory, 
and labeling various clothing and apparel accessories for display. Claimant has 
performed these job duties with some minor variation throughout her employment with 
Employer.  

 
4. Claimant’s hands began to hurt in late 2007. Claimant continued to have 

pain in her hands and wrists for the next few years and throughout 2010. Claimant 
believed that the pain in her hands and wrists was due to her job duties as far back as 
2007. Claimant did not report anything to the Employer throughout the years because 
the pain in her hands and wrists was not as severe prior to December 2010. Claimant 
continued to work and perform her normal job duties despite the pain in her hands and 
wrists.  

 
5. Claimant’s pain in her hands and wrists began to worsen in December 

2010 prompting her to seek a referral from a friend to Stephen Lindenbaum, M.D. 
Claimant sought treatment with Dr. Lindenbaum beginning in December 2010. Claimant 
spoke to the personnel manager at the store on or about February 7, 2011 because she 
needed to take time off from work to have surgery performed with Dr. Lindenbaum. 
Claimant was off work from February 7, 2011 through June 16, 2011. Claimant was off 
work during this time for other medical conditions in addition to the surgery performed 
by Dr. Lindenbaum on her hands and wrists. 

 
6.  Claimant completed a workers’ claim for compensation with the Division 

of Workers’ Compensation on June 9, 2011. Claimant wrote that her alleged condition 
began “in ___, CO.” Claimant also completed a form on July 1, 2011 with the Employer 
and stated that her alleged condition began in “Oct. 2007.”  

 
7. Claimant believes that the pain in her hands and wrists is a direct result of 

her job duties. Claimant has pain in her hands and wrists after performing her job duties 
and when she goes home at night. Claimant feels pain in her hands and wrists after 
hanging clothing, moving and stocking boxes, opening boxes of jeans and other 
apparel, operating a “Gemini machine” to scan inventory, and repeatedly folding 
clothing. Claimant will awaken at night with numbness and tingling and will occasionally 
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have pain on the weekends when she is not working. Despite having carpal tunnel 
release surgery, Claimant is still having pain in her hands and wrists.  

 
8.  Employer’s personnel manager testified at hearing that Claimant 

approached her on or about February 7, 2011 to ask for time off from work. Claimant did 
not mention that her alleged condition was related to work or her job duties. Claimant 
requested FMLA time off from work because a surgery was scheduled for February 9, 
2011 with her personal physician Dr. Lindenbaum. Claimant completed the FMLA 
paperwork and indicated that she was requesting time off from work for her “own 
serious health condition.”  

 
9. Claimant performs a number of different job duties throughout the day as 

an apparel sales associate. These job duties include stocking boxes of clothing, 
opening boxes, placing clothing on display racks, hanging clothing on display hangers, 
assisting customers with inquiries, scanning items of clothing for inventory, and labeling 
various clothing and apparel accessories for display. The amount of force using hands 
necessary to perform each task is of little significance.  

 
10. Carlos Cebrian, M.D. examined Claimant on September 28, 2011. Dr. 

Cebrian reviewed Claimant’s medical records, reviewed a written job description, and 
performed a physical examination of Claimant. Dr. Cebrian opined that Claimant’s upper 
extremity complaints were not due to Claimant’s job duties. Dr. Cebrian noted that the 
issue of medical causation according to the Medical Treatment Guidelines promulgated 
by the Division of Worker’s Compensation was not specifically addressed by Claimant’s 
providers.  

 
11. In reaching his conclusions, Dr. Cebrian utilized the Medical Treatment 

Guidelines and opined that Claimant’s job duties did not meet the required combination 
of a high exertional force and high repetition work cycles. Dr. Cebrian opined that 
Claimant met other significant risk factors for carpal tunnel, including obesity.  

 
12. Dr. Cebrian testified at the hearing. Dr. Cebrian was present during 

Claimant’s testimony and during the testimony of the personnel manager. Dr. Cebrian 
described the pathology of Claimant’s overall diagnosis of carpal tunnel and the factors 
to be analyzed when determining the relatedness of an individual’s job duties to the 
diagnosis. Dr. Cebrian opined that carpal tunnel is caused when the ulnar and median 
nerves are compressed around the adipose tissue of the hands and wrists. Dr. Cebrian 
opined that the compression of the ulnar and median nerves reduces the nerve 
conduction signals through the hands and wrists causing numbness and tingling to be 
felt by the individual. Dr. Cebrian opined that Claimant has been properly diagnosed 
with carpal tunnel syndrome. 

 
13. Regarding the relatedness to Claimant’s job duties, Dr. Cebrian provided 

an opinion that Claimant’s carpal tunnel was not caused and could not be attributed to 
any of Claimant’s job duties. In explaining this conclusion, Dr. Cebrian utilized the 
Medical Treatment Guidelines and explained that, although Claimant’s job duties could 
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be characterized as “repetitive” in nature, Claimant’s job duties did not meet the 
requisite amount of force or thresholds to be combined with the repetitive actions. Dr. 
Cebrian opined that both force and repetition combined were needed for a period of at 
least four to six hours with task cycles of at least 30 seconds or less pursuant to the 
Medical Treatment Guidelines. Dr. Cebrian noted that this was not present in Claimant’s 
job as an apparel sales associate. Dr. Cebrian further opined that Claimant’s job as an 
apparel sales associate did not involve awkward posturing of the hands or wrists.  

 
14. Dr. Cebrian testified as to the non-work related factors that are attributed 

to a diagnosis for carpal tunnel syndrome. Dr. Cebrian testified that obesity, gender, 
age, race, and family history are all factors to be assessed when determining medical 
causation. Dr. Cebrian testified that Claimant “matched” a number of categories leading 
to the probable nature of non-work related factors responsible for Claimant’s condition.  

 
15. Dr. Cebrian further testified that Claimant was experiencing an 

increase in her subjective pain complaints even following surgery to help alleviate the 
diagnosis. Dr. Cebrian noted that Claimant’s ongoing pathology and pain complaints 
represented a natural progression of Claimant’s pre-existing condition. Dr. Cebrian 
pointed to evidence of this in prior medical records from Claimant’s primary care 
physicians from 2005 and 2007 noting “joint pains in her hands and feet.” Dr. Cebrian 
testified that Claimant’s job duties did not cause her alleged condition nor did her job 
duties aggravate, accelerate, or exacerbate her pre-existing condition. 

  
16. The opinions of Dr. Cebrain are credible and persuasive.  

 
 

CONCLUSIONS OF LAW 

A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier of fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 529 
P.2d 792 (Colo. 1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts 
in a workers’ compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the employer’s rights. Section 8-43-201, C.R.S. A 
workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. 

 
Section 8-40-201(14), C.R.S., defines an occupational disease as “a disease 

which results directly from the employment or conditions under which the work was 
performed, which can be seen to have followed as a natural incident of the work and as 
a result of the exposure occasioned by the nature of the employment, and which can be 
fairly traced to the employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside the employment.” 

 
The question of whether the claimant proved the conditions of employment 

caused or contributed to a disease is a question of fact. Walmart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). Moreover, if an industrial 
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injury aggravates or accelerates a preexisting condition so as to cause a need for 
treatment, the treatment is compensable. Joslins Dry Goods Co. v. Industrial Claim 
Appeals Office, 21 P.3d 866 (Colo. App. 2001); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986). Under Section 8-40-201(14), C.R.S., the claimant is not required to prove the 
conditions of the employment were the sole cause of the disease. Rather, it is sufficient 
if the claimant proves the hazards of employment caused, intensified, or aggravated - to 
some reasonable degree - the disability for which compensation is sought. Anderson v. 
Brinkhoff 859 P.2d 819, 824 (Colo. 1993). 

 
The Judge’s factual findings concern only evidence that is dispositive of the issue 

involved; the Judge does not need to address every piece of evidence that might lead to 
a conflicting conclusion, or he has rejected evidence contrary to the findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 
When determining credibility the fact finder should consider among other things the 
consistency or inconsistency of the witnesses testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Coine, 57 P.2d 1205 (1936).  

 
Claimant has failed to establish by a preponderance of the evidence that she 

sustained an occupational disease to her left upper extremity as a result of her job 
duties with the Employer. The ALJ concludes as a matter of law and based upon the 
credible and persuasive evidence, that it is more likely true than not that Claimant’s 
carpal tunnel condition is not related to her job duties for Employer.  

 
The ALJ is persuaded by the testimony and medical reports of Dr. Cebrian over 

those of Dr. Lindenbaum. Dr. Lindenbaum did not perform a causation assessment 
pursuant to the Medical Treatment Guidelines and Dr. Lindenbaum did not address 
other possible causative factors in Claimant’s overall diagnosis. The ALJ is persuaded 
by the testimony from Dr. Cebrian regarding Claimant’s other “non-occupational risk 
factors.” The ALJ is persuaded that Claimant’s non-occupational risk factors are likely 
the leading cause of Claimant’s carpal tunnel diagnosis and not her job duties with the 
Employer. The ALJ is persuaded by Dr. Cebrian’s findings and opinions that Claimant’s 
job duties lack the requisite amount of force and repetition combined for a period of at 
least four to six hours with task cycles of at least 30 seconds or less pursuant to the 
Medical Treatment Guidelines. The ALJ is further persuaded by the opinion from Dr. 
Cebrian that Claimant’s job duties did not aggravate, accelerate, or exacerbate a pre-
existing condition in either of Claimant’s hands or wrists. 

 
The ALJ credits the testimony of the Employer’s personnel manager with regard 

to Claimant’s job duties. The ALJ concludes that the description of Claimant’s job duties 
are consistent with the opinions rendered by Dr. Cebrian in his reports and at hearing.  

 
The ALJ credits Dr. Cebrian’s opinion that Claimant’s upper extremity complaints 

are not related to her job duties with the Employer. 
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The ALJ need not address any other issues as Claimant has failed to prove by a 

preponderance of the credible evidence that she has sustained a compensable 
occupational disease attributable to her job duties with the Employer.  
 

ORDER 

 It is therefore ordered that the claim is denied and dismissed.  

DATED: January 3, 2012 
Bruce C. Friend, ALJ 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-776-116-04 

ISSUES 

Whether summary judgment is appropriate and should enter on the issues of 
medical benefits and attorney fees and costs. 

FINDINGS OF FACT 

1. This matter is set for hearing on January 5, 2012 at 1:30 p.m. in Pueblo, 
Colorado. The only issue endorsed by the Claimant is payment of medical bills. 
The Respondents have endorsed the issue of attorney fees based on the setting of 
an unripe hearing issue and have asserted the affirmative defenses of settlement, 
the lack of the petition to reopen, and whether the bill at issue was related to the 
original work injury. 

2. This claim was the subject of an Application for Hearing filed by the 
Respondents on November 18, 2009. The issues noticed for hearing included 
compensability and medical benefits (reasonably necessary). The Respondents 
specifically identified that they were denying the compensability of the Claimant's 
neck condition as related to the admitted right shoulder injury or occupational 
disease. 

3. After a settlement conference on February 18, 2010, the parties settled 
this case on a full and final basis for $44,000. 

4. The settlement reached between the parties used the standard form 
required by the Colorado Department of Labor, Division of Workers' Compensation. 
The settlement document used paragraph 9A for additional terms of settlement. In this 
case, the relevant terms of the settlement are as follows: 

5. Paragraph 1 states: 
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Claimant sustained or alleges injuries or occupational diseases arising out of 
and in the course of employment with the employer on or about September 30, 2008, 
including, but not limited to a neck condition and right shoulder condition. Other 
disabilities, impairments and conditions that may be the result of these injuries or 
diseases but that are not listed here are, nevertheless, intended by all parties to be 
included in and resolved FOREVER by this settlement. 

6. Paragraph 2 then reads: 

In full and final settlement of all benefits, compensation, penalties and interest 
to which Claimant is or might be entitled as a result of these alleged injuries or 
occupational diseases, Respondents agree to pay and Claimant agrees to accept the 
following: forty-four thousand dollars ($44,000.00.), in additiona to all benefits that 
have been previously paid to or on behalf of the Claimant. 

7. Paragraph 3 reads: 

As consideration for the amount paid under the terms of this settlement, 
Claimant rejects, waives, and forever gives up the right to claim all compensation and 
benefits to which Claimant might be entitled for each injury or occupational disease 
claimed here, including but not limited to the following, unless specifically provided 
otherwise in paragraph 9A of this agreement: 

  .   .  

h. Medical, surgical, hospital, and all other healthcare benefits. . . incurred after 
the date of the approval of this settlement agreement.... 

8. Paragraph 9A reads: 

The parties agree to each of these additional terms as part of this settlement: 

(1) Respondents have admitted liability and paid benefits to and on 
behalf of Claimant for the right shoulder condition, but denied liability for the neck 
condition as a bi-product of Claimant's employment. 

9. In the settlement the parties agreed that the claim was closed and could 
not be reopened except for fraud and mutual mistake of fact. 

10. The current hearing issues involve payment for evaluations by Dr. 
Michael Dallenbach. The compensability of the Claimant's neck condition, 
evaluated by Dr. Dallenbach as a part of this claim, was always in dispute and was 
always denied. Dr. Dallenbach evaluated the Claimant's neck condition after the 
Claimant received a two-level neck fusion on October 5, 2009 performed by Dr. 
Richard Lazar. Dr. Dallenbach was within a chain of referral. Dr. Scott Ross referred 
the Claimant to Dr. Dallenbach. Dr. Ross became involved in the Claimant's treatment 
after a referral from Dr. Daniel Olson to evaluate the Claimant's neck pain and 
headaches. Dr. Olson was the Claimant's authorized medical provider until he 
discharged the Claimant as a patient. After Dr. Olson discharged the Claimant Dr. 
Nicholas Kurz was designated by the Respondent-Employer as the Claimant's 
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authorized treating physician. Therefore, Dr. Dallenbach was in a chain of referral to 
evaluate a contested condition. 

11. The Claimant's claim is closed via settlement. The Claimant has not 
petitioned to reopen the claim. 

CONCLUSIONS OF LAW 

1. Summary judgment is appropriate when the pleadings and supporting 
documents show "there is no genuine issue as to any material fact." Brodeur v. Am. 
Home Assurance Co., 169 P. 3d 139 (Cob. 2007); Colorado Rule of Civil Procedure 
("CRCP"), Rule 56 (c). Any party in a workers' compensation matter "may file a motion 
for summary judgment seeking resolution of any endorsed issue for hearing." OACRP 
Rule 17. 

2. The moving party has the burden to establish that no issue of material fact 
exists, and any doubts must be resolved against that party. Timm v. Reitz, 39 P.3d 
1252 (Cob. App. 2001). Once the moving party shows the absence of genuine issues 
of material fact, the nonmoving party must demonstrate with relevant and specific 
facts that a real controversy exists. Westerman v. Rogers, 1 P.3d 228 (Cob. App. 
1999). 

3. At issue is the operation of the settlement reached between the 
parties on the responsibility for payment for evaluation by Dr. Dallenbach. A settlement 
agreement is a contract, and its interpretation is a question of law. Cary v. Chevron 
US.A., Inc., 867 P. 2d 117 (Cob. App. 1993). If the language used in the agreement is 
plain, clear and no ambiguity involved, the agreement must be enforced as written. 
Three G. Corp. v. Daddis, 714 P.2d 1333 (Cob. App. 1986). 

4. In this case, the Claimant contends that Dr. Dallenbach's bill should be 
paid based on the argument that he was in a chain of referral and the bill was incurred 
before settlement. The Claimant in essence wants to offer parol evidence in an effort to 
explain the settlement contract. The Respondents contend that the settlement 
agreement is clear and without ambiguity. The Respondents were contesting the 
Claimant's neck condition and that was a hearing issue that was resolved via 
settlement. That condition is identified as fully contested in the settlement 
documents. 

5. Parol evidence is only admissible if the agreement is so ambiguous 
that the parties' intent is unclear. Cheyenne Mountain School Dist. #12 v. Thompson, 
861 P.2d 711 (Cob. 1993). The mere fact that the parties purport to interpret the 
agreement differently does not, in itself, create an ambiguity. See Burns v. Burns, 169 
Cob. 79, 454 P.2d 814 (Cob. 1969); Brunton v. International Trust Co., 114 Cob. 298, 
164 P.2d 472 (1945). 

6. In this case the Respondents contested the conditions evaluated by Dr. 
Dallenbach and even went as far as to notice this as a hearing issue. The settlement 
documents confirm that the Claimant's neck condition was a denied component of 
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the claim. Dr. Dallenbach, while in a chain of referral, evaluated a condition that 
was denied. The parties could have sought a determination of what conditions were a 
part of the claim by going to hearing; however, the liability of the neck condition and 
any resulting headaches as work related was settled on a contested basis. The 
Respondents are not liable for the billing of Dr. Dallenbach. 

7. The Claimant's claim closed via settlement. The Claimant has not 
attempted to reopen the closed claim, but has simply listed an unripe hearing issue. 
The Claimant's issue for hearing is denied and dismissed. 

8. The Respondents have endorsed the issue of attorney fees under 
Section 8-43211(2)(d), C.R.S., arguing that the Claimant has not set a ripe hearing 
issue. 

9. The ALJ concludes that the issue of Payment of Medical Bills as 
endorsed by the Claimant was not ripe at the time of the filing of the application. 

10. The Respondents are hereby ordered to prepare a bill of attorney fees 
associated with defending this hearing issue. Note that the issue of costs was not 
endorsed and therefore the Respondents are limited to attorney fees only. The 
Respondents will submit this to the Claimant's counsel for payment. If there is a 
dispute over the amounts claimed by the Respondents, the Claimant may set that 
issue for hearing within thirty days of the date of receipt of the bill of attorney fees. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim for payment of medical bills is denied and dismissed. 

2. The Respondents’ claim for attorney fees for the endorsement of an 
unripe issue is granted. 

3. The Respondents are hereby ordered to prepare a bill of attorney fees 
associated with defending this hearing issue. The Respondents will submit this to the 
Claimant's counsel for payment. If there is a dispute over the amounts claimed by the 
Respondents, the Claimant may set that issue for hearing within thirty days of the date 
of receipt of the bill of attorney fees. 

4. The hearing set for January 5, 2012 is hereby vacated. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
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you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: January 4, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-278 

ISSUES 

 1. Overcoming the Division independent medical examiner’s (DIME) 
opinion on Maximum Medical Improvement 

 2. Medical Benefits 

 3. Medical Expenses after Maximum Medical Improvement 

 4. Permanent Partial Disability 

 5. Impairment Rating 

 

FINDINGS OF FACT 

1. The Claimant works for the EMPLOYER as a morning show disc jockey 
for a ___ radio station.   

2. The Claimant had a pre-existing shoulder injury which he suffered while 
in the Marines, which resulted in a brachial plexus condition.   

3. As a result of this pre-existing, non-work related condition the Claimant 
was unable to move his left upper extremity.  

4. On August 14, 2010, the Claimant was a passenger in a vehicle what 
was involved in an automobile accident while traveling to a remote location for a radio 
show promotion.  Due to the pre-existing brachial plexus injury, the Claimant was 
unable to move his left upper extremity on the date of this automotive accident, and was 
using a sling for the left upper extremity.   
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5. The vehicle in which claimant was riding was rear-ended by another 
vehicle.   

6. The authorized treating physicians for this workers compensation claim 
are the physicians at Concentra, including Dr. Randall Jones, Dr. Albert Hattem, and Dr. 
John Sacha.     

7. The Claimant was never referred to Dr. Hall or Dr. Redfern by any 
authorized treating physician.  

8. The ALJ finds that Dr. Hall and Dr. Redfern are not authorized treating 
physicians and the treatment provided by Dr. Hall and Dr. Redfern is not compensable 
under this worker’s compensation claim.   

9. On January 10, 2011 the Claimant underwent an Independent Medical 
Examination performed by Dr. Henry Roth, to address the issues of causation of 
Claimant’s complaints, and what injures, if any, are related to the August 14, 2010 
automobile accident.  

10. At the time of the examination by Dr. Roth the Claimant was complaining 
of mid-back pain, low back pain, left shoulder pain, and loss of function in the left upper 
extremity.   

11. Dr. Roth credibly opined that “It is my medical opinion that [the Claimant] 
does not currently suffer from a specific thoracic condition or any accident related 
lumbar, cervical spine or left upper extremity disorder.”   

12. Dr. Roth noted that the Claimant was suffering low back pain, and was 
chronically maintained on muscle relaxers and narcotic pain medications.   

13. Dr. Roth opined that Claimant entire condition in the left shoulder is 
preexisting, noting that the Claimant already suffered a neurologic disorder.   

14. Dr. Roth opined that “[w]ith respect to the left shoulder, the entire 
condition is preexisting.”   

15. Dr. John T. Sacha from Concentra, one of the Claimant’s authorized 
treating physicians, evaluated the Claimant on February 7, 2011.   

16. Prior to reviewing Dr. Roth’s IME report, Dr. Sacha opined that “causality 
is certainly an issue. … I doubt there is a causal relationship with his current 
symptomatology and his work-related motor vehicle accident.”     

17. This opinion expressing doubt on the existence of a work-related injury 
was provided prior to Dr. Sacha reviewing the IME report from Dr. Roth, as evidenced in 
the “ADDENDUM” section of Dr. Sacha’s report which was created after reviewing the 
IME report from Dr. Roth.   
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18. After reviewing the IME from Dr. Roth, Dr. Sasha provided the 
“ADDENDUM” section to his report, in which he opined that “Dr. Roth does not feel that 
this is a work-related claim.  Dr. Hattem has decided that he agrees with Dr. Roth and 
that this is not truly work-related and no further care will be done on this work comp 
claim.”   

19. Dr. Sacha opined “I certainly have no objective evidence to the contrary 
based on my evaluation of this patient and therefore the case will no be closed by Dr. 
Hattem.”   

20. Dr. Hattem authored a report dated March 3, 2011, when he evaluated 
claimant for discharge.  He opined that “Dr. Roth did not believe that (Claimant) had 
sustained a significant injury as a result of the August 14, 2010, motor vehicle accident.  
I was not provided with any information that would refute Dr. Roth’s opinion in this 
regard.”   

21. Dr. Hattem then discharged the Claimant from follow-up, released the 
Claimant to full duty, and instructed the Claimant to follow up with his personal 
physician for ongoing care.   

22. On April 7, 2011 Dr. Hattem provided the opinion that the Claimant’s 
condition from the August 14, 2010 automobile accident was at maximum medical 
improvement, and that the Claimant did not sustain any permanent impairment as a 
result of such accident.     

23. The Claimant underwent a Division Independent Medical Examination 
(DIME), and Dr. Susan Santilli was selected to perform this evaluation.   

24. Dr. Santilli performed the DIME on June 15, 2011, and reviewed all of the 
applicable medical records for this evaluation.  This included the reports from Dr. 
Sacha, Dr. Roth, Dr. Hattem, the MRI reports and the reports from Dr. Hall and Dr. 
Redfern (the Claimant’s private orthopedist).     

25. Dr. Santilli also performed a physical evaluation of the Claimant, and took 
the Claimant’s verbal history of his condition/injuries. 

26. Dr. Santilli assessed the Claimant as suffering: “1. Pre-existing left 
brachial plexus injury with resultant left shoulder dysfunction, adhesive capsulitis, 
weakness, loss of motion. 2. Pre-existing neck and back pain. 3. S/P MVA which was 
deemed work –related (sic). Myofascial injury to cervical, thoracic, and lumbar 
paraspinal regions.”   

27. Dr. Santilli then provided the Claimant with an impairment rating, first 
evaluating the Claimant’s left shoulder.  However, Dr. Santilli opined that “It is my 
opinion that in all probability his pre-existing shoulder/brachial plexus condition is the 
cause of his current disability in this region.  There is no documented new injury to this 
region and his current complaints can all be attributed to the pre-existing condition and 
its consequences of adhesive capsulitis.  The two shoulder MRI’s have been sufficiently 
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reviewed with a side by side reading with one radiologist and there was no evidence of 
any change in the MRI’s from before or after accident to demonstrate that there was a 
new injury.”   

28. Dr. Santilli then performed an impairment rating evaluation of the 
Claimant’s cervical spine.  Dr. Santilli opined that “There is no diagnosis for specific 
disorders Table 53 as there is no medical evidence of an acute injury occurring as a 
result of the subject MVA.  While there is impairment of the cervical range of motion 
there is no objective pathology of the cervical spine which was a result of the MVA.”   

29. Dr. Santilli clarified that “While I am not giving a rating for (Claimant’s) 
neck, back and shoulder complaints for the above reasons, I am including his range of 
motion measurements in these areas to be complete and to document if the need arises 
for a comparison in the future.”   

30. Dr. Santilli stated that the Claimant “is at MMI for any of his possible 
injuries/aggravations that might have been caused by this accident.  In essence since 
there is no documented injury it is not actually necessary for him to be placed at MMI as 
there were no documented injuries for him to have improved from.”     

31. Dr. Santilli opined “I am unable to assess an actual MMI date as there 
were no injuries as a result of this accident for him to improve from.”   

32. The last sentence of Dr. Santilli’s DIME report provides the opinion that 
“All of (Claimant’s) complaints and conditions are a result of his pre-existing conditions 
and there is no medical evidence that there are any new injuries.”   

33. Dr. Roth’s, Dr. Hattem’s, Dr. Sacha’s and Dr. Santilli’s opinions are all 
consistent with each other, and are all credible and persuasive. 

34. Dr. Hall, the Claimant’s independent medical expert, is the only physician 
who has provided any opinion that there is a work-related injury suffered in the 
Claimant’s August 14, 2010 motor vehicle accident. 

35. This is simply a difference of opinion between Dr. Hall, who opines that 
there is some injury from the motor vehicle accident, and Dr Santilli (the DIME doctor), 
Dr. Sacha (an authorized treating physician), Dr. Hattem (an authorized treating 
physician) and Dr. Roth (Respondents’ IME physician).   

36. A difference of opinion between the Claimant’s IME physician (Dr. Hall), 
and the authorized treating physicians (Dr. Hattem and Dr. Sacha); Respondents IME 
physician (Dr. Roth); and the DIME physician (Dr. Santilli) is not clear and convincing 
evidence that the DIME physician’s opinion on causation is incorrect. 

37. The consistent opinions of Dr. Roth, Dr. Sacha and Dr. Hattem, all of 
which agree with Dr. Santilli (the DIME physician) supports the determination that the 
DIME physicians’ findings and determination regarding causation, MMI and impairment 
are correct.   
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38. The DIME physician’s opinion on causation of Claimant’s condition is an 
inherent part of the DIME physician’s opinion on MMI and impairment, and must 
therefore be overcome by clear and convincing evidence. 

39. Under the circumstances of this case the medical opinions of Dr. Hall are 
found to be not credible and not persuasive.   

40. The Claimant has failed to produce evidence that is free from serious or 
substantial doubt that the findings and determinations of the DIME physician regarding 
causation are incorrect.   

41. The Claimant has failed to overcome the findings and determinations of 
Dr. Santilli regarding causation of the Claimant’s conditions, by clear and convincing 
evidence.   

42. The Claimant did not sustain any injuries from the motor vehicle accident, 
and all of his conditions were pre-existing and not related to the motor vehicle accident.   

43. Respondents are not liable for any medical care provided by Dr. Hall, Dr. 
Redfern, or their referrals.   

44. Since the Claimant did not sustain an injury in the motor vehicle accident, 
Respondents are not responsible for any workers’ compensation benefits, either 
medical or indemnity benefits.   

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Section 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S. 

2. Generally, the claimant shoulders the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S. 

3. A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 206, 592 P.2d 792 (1979).   

4. The facts in a workers’ compensation case must be interpreted neutrally; 
neither in favor of the rights of the Claimant nor in favor of the rights of respondents and 
a workers’ compensation claim shall be decided on its merits.  Section 8-43-201 C.R.S. 

5. The ALJ’s factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 p.3d 385 (Colo. App. 2000). 
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6. When determining compensability, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witnesses; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 
57 P.2d 1205 (1936). 

7. A DIME physician’s findings regarding MMI, causation, and impairment 
are binding on the parties unless overcome by “clear and convincing evidence.”  Section 
8-42-107(8)(b)(III), C.R.S.; Peregov v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004). 

8. A finding of MMI inherently involves issues of diagnosis because the 
physician must determine what medical conditions exist and which are causally related 
to the industrial injury.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002).   

9. The Claimant bears the burden of proof, by clear and convincing 
evidence, to overcome the opinion of the DIME physician regarding the determination of 
causation of the Claimant’s conditions on this claim, and the opinion that the Claimant 
did not sustain any injury as a result of the motor vehicle accident.  Section 8-42-
107(8)(c) C.R.S.   

10. Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician’s findings must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).   

11. A fact or proposition has been proved by clear and convincing evidence 
if, considering all the evidence, the trier-of-fact finds it to be highly probable and free 
from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra. 

12. The Claimant has failed to carry his burden of proof in proving by clear 
and convincing evidence that Dr. Santilli’s opinion on causation, MMI and impairment 
are incorrect. 

13. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence that 
future medical treatment will be reasonably necessary to relieve the effects of the injury 
or to prevent further deterioration of his condition.  Grover v. Industrial Commission, 759 
p.2d 705 (Colo. 1988).;  Stollmeyer v. Industrial Claim appeals Office, 916 P.2d 609 
(Colo. App 1995). 

14. The Claimant must prove entitlement to Grover medical benefits by a 
preponderance of the evidence.  Lerner v. Wal-mart Stores Inc., 865 P.2d 915 (Colo. 
App. 1993).   
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15. Proof of causation is a threshold requirement that an injured employee 
must establish before any compensation is awarded.  Singleton v. Kenya Corp., 961 
P.2d 571, 574 (Colo. App. 1998).   

16. Generally a claimant must establish causation by a preponderance of the 
evidence.  Id..  However this claim, Claimant must overcome the DIME physician’s 
opinion on causation by clear and convincing evidence.   Section 8-42-107(8)(c) C.R.S.   

17. There is a distinction between the terms “accident” and “injury.”  The term 
accident refers to an “unexpected, unusual or undesigned occurrence.”  Section 8-40-
201(1) C.R.S. 

18. In contrast, an “injury” refers to the physical trauma caused by the 
accident.  In other words, an “accident” is the cause and an “injury” is the result.  City of 
Boulder v. Payne, 426 P.2d 194 (Colo. 1967).   

19. No benefits flow to the victim of an industrial accident unless an 
“accident” results in a compensable “injury.”  Compensable injuries involve an “injury” 
which required medical treatment or causes disability.  H&H Warehouse v. Victory, 805 
P.2d 1167, 1169 (Colo. App. 1990).   

20. All other “accidents” are not compensable injuries.  Ramirez v. Safeway 
Steel Products Inc., W.C. No. 4-538-161 (September 16, 2003).   

21. Moreover, to recover workers’ compensation benefits, there must be a 
causal relationship between the industrial accident and the injury for which benefits are 
sought.  Snyder v. Industrial Claims Appeals Office, 942 P.2d 1337 (Colo. App. 1997).   

22. If an incident is not a significant event resulting in an injury, the Claimant 
is not entitled to benefits.  Wherry v. City and Court of Denver, W.C. No. 4-475-181 
(March 7, 2002).   

ORDER 

 It is therefore ordered that: 

1. The Claimant’s attempt to overcome the DIME opinion as to MMI is denied and 
dismissed. 

2. The Claimant’s claim for permanent partial disability benefits is denied and 
dismissed. 

3. The Claimant’s claim for medical benefits is denied and dismissed. 

4. The Claimant’s claim for post-MMI Grover-type benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
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Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.  

 

DATE: January 4, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-680-295-09 

ISSUES 

The following issue was raised for consideration at hearing:   

 1.  The timeliness of an objection filed by the Respondent to the Claimant’s 
affidavit for attorney’s fees per Order of ALJ Stuber dated July 13, 2011.   

FINDINGS OF FACT 

1. On April 8, 2011, ALJ Stuber issued an Order awarding the Claimant 
reasonable attorney’s fees in conjunction with her efforts to obtain compliance from the 
non-insured Respondent with a previously issued March 19, 2008 Order.      

2. The April 8, 2011 Order of ALJ Stuber provided the Claimant fourteen (14) 
days from April 8, 2011 in which to prepare an affidavit of reasonable attorney’s fees 
along with a Proposed Order for payment of such fees and to file both the affidavit as 
well as the Order contemporaneously with the ALJ and the Respondent’s counsel. 

3. ALJ Stuber’s April 8, 2011 Order also provided that the Respondent’s 
counsel had seven (7) days from the filing of the affidavit to object to the attorney’s fees 
as requested in the Claimant’s affidavit.  The April 8, 2011 Order of ALJ Stuber 
specifically noted that if the “employer timely objects to the affidavit of fees, no Order for 
attorney’s fees shall issue and the Claimant shall apply for a hearing on the attorney’s 
fees.  If the employer does not timely object, the Judge will issue an Order for payment 
of the attorney’s fees.”   

4. On April 22, 2011, the Claimant filed an affidavit of attorney’s fees starting 
the seven (7) day objection time period during which the Respondent was required to 
prepare a written objection to the attorney’s fees requested in the Claimant’s affidavit.    

5. The Respondent’s objection was due on or before April 29, 2011.    

6. The Respondent’s counsel asserted that the non-insured employer filed its 
objection to the Claimant’s attorney’s fees as requested in the affidavit on April 28, 
2011.     

7. At the outset of hearing, the Claimant’s counsel requested that the ALJ 
take judicial notice of the contents of the Division of Workers’ Compensation’s and 
Office of Administrative Courts’ files including all pleadings.   The ALJ finds the file 
materials including the pleadings contained in the DOWC and OAC files fail to reflect 
receipt of the Respondent’s objection filed April 28, 2011.    

8. On May 4, 2011, ALJ Stuber issued an Order awarding attorney’s fees to 
the Claimant per the April 22, 2011 affidavit based upon the failure of the non-insured 



 

 3 

Respondent to file a timely objection to the affidavit.  ALJ Stuber’s May 4, 2011 awarded 
attorney’s fees in the amount of $1,593.00. 

9. On May 6, 2011, the Respondents filed a Petition to Review challenging 
ALJ Stuber’s imposition of attorney fees as requested by the Claimant asserting that a 
hearing was necessary to determine if the objection had been timely filed.  

10. On July 13, 2011, ALJ Stuber issued an Order to set a hearing based 
upon receipt of Respondent’s Petition to Review.  According to ALJ Stuber’s July 13, 
2011 Order, a hearing was necessary to resolve the issue of the timeliness of 
Respondent’s objection to the fee affidavit.  ALJ Stuber set the May 4, 2011 Order aside 
and ordered the Claimant to apply for and set a hearing on the sole issue of the 
timeliness of any objection to the affidavit. 

11. The evidence at hearing established that the Respondent prepared an 
objection but through inadvertence the objection was not mailed to the OAC but instead 
had been misdirected to the Department of Corrections. 

12. The OAC did not receive the objection within the allotted timeframe. 

13. ALJ Stuber’s Order was appropriately issued awarding the attorney fees.   

CONCLUSIONS OF LAW 

1. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved.  The ALJ has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering v. ICAO, 5 P.3d 385 (Colo. App. 2000).     

2. The Respondent bears the burden of proving by a preponderance of the 
evidence that they timely filed an objection to the Claimant’s fee petition.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of the Respondents.  § 8-43-201, C.R.S.   When evaluating the evidence, it is the 
ALJ’s sole prerogative, as fact finder to resolve the issue of credibility of witnesses.  
Prestige Homes, Inc. v. Legouffe, 658 P.2d 850 (Colo. 1993).  

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions, the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interest.  See Prudential Insurance Co. v. Cline, 98 Colo 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

4. As found, the Respondent’s objection was not mailed to nor received by 
the OAC. Thus, by operation of ALJ Stuber’s previous order his order imposing the 
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attorney fees pursuant to the affidavit was proper. 

5. Pursuant to Section 8-43-408 (4), C.R.S. (2011), the employer is liable for 
the reasonable attorney’s fee incurred by the Claimant in efforts to obtain compliance 
with the Order dated March 19, 2008 requiring a bond or deposit of funds with the 
Division of Workers’ Compensation.  As found, the Respondent failed to file a timely 
objection to the attorney fees affidavit.  Consequently, the Claimant is entitled to 
reasonable attorney fees for the efforts to obtain employer compliance with the 2008 
Order in the amount of $1,593.00.   

ORDER 

 It is therefore ordered that: 

1. The Respondent’s April 28, 2011 objection attached to the Petition to 
Review the May 4, 2011 Order of ALJ Stuber is rejected as being filed out of time.      

2. The Claimant is entitled to reasonable attorney fees in the amount of 
$1,593.00 as previously ordered by ALJ Stuber on May 4, 2011.  

3. The Respondent shall pay the Claimant attorney fees in the amount of 
$1,593.00 within 30 days of the date of the service of this Order.    

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: January 04, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-740-985-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
temporary total disability benefits? 

 Did claimant prove by a preponderance of the evidence that his average weekly 
wage should be $520.00?  

 

FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 

1. Employer provides personnel for logistical support for the research station 
in Antarctica. Claimant worked for employer for several seasons in Antarctica. 
Claimant’s age at the time of hearing was 30 years. Claimant’s testimony was credible 
and persuasive. 

2. Claimant showed it more probably true than not that he sustained an injury 
arising out of and within the course of his employment on November 2, 2007. Claimant 
worked for employer as a carpenter’s helper during the season from August of 2007 
through February of 2008. Claimant sustained an injury on November 2, 2007, when his 
glove caught the blade of the table saw he was operating, cutting two fingers and 
amputating part of the thumb on his left hand. Employer transported claimant by air to 
Christchurch, New Zealand, where claimant was hospitalized. 

3. Claimant showed it more probably true than not that his injury proximately 
caused his wage loss from November 3rd through November 21, 2007. Claimant lost 
time and wages from work while receiving medical treatment in Christchurch.  During 
that time, employer paid claimant his per diem, room, and board. Claimant returned to 
the research station in Antarctica on November 21, 2007, and resumed work on 
November 22nd. 

4. Employer showed it more probably true than not that claimant’s average 
weekly wage (AWW) should be $476.00, based upon his actual earnings. While 
claimant testified that his pay under his contract of hire was for a weekly amount of 
$520.00, employer’s payroll records for the 77 days he worked between August 17 and 
November 2, 2007, show his gross earnings were $5,236.57. That provides an AWW of 
$476.00 ($5,236.57 ÷ 77 days = $68 per day x 7 days = $476.00 per week).   

 
CONCLUSIONS OF LAW 
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Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability: 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained a compensable injury. The Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 8-40-
201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the 
accident.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an 
industrial accident unless the accident results in a compensable injury.  A compensable 
industrial accident is one, which results in an injury requiring medical treatment or 
causing disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). 

Here, the Judge found claimant showed it more probably true than not that he 
sustained an injury arising out of and within the course of his employment on November 
2, 2007, that resulted in the need for medical treatment. Claimant thus proved by a 
preponderance of the evidence that he sustained a compensable injury. 

B. Temporary Disability / AWW: 
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 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to temporary total disability benefits from November 3rd through November 21, 
2007. The Judge agrees. 

 To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998). 

 Section 8-42-102(2), supra, requires the judge to base claimant's AWW on his 
earnings at the time of injury.  Section 8-42-102(3), supra, grants the judge discretionary 
authority to alter that formula if for any reason it will not fairly determine claimant's 
AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall 
objective of calculating AWW is to arrive at a fair approximation of claimant's wage loss 
and diminished earning capacity.  Ebersbach v. United Food & Commercial Workers 
Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).   

 As found, claimant showed it more probably true than not that his injury 
proximately caused his wage loss from November 3rd through November 21, 2007. The 
Judge further calculated claimant’s AWW at $476.00 based upon his actual earnings at 
employer. 

 The Judge concludes insurer should pay claimant TTD benefits from November 
3, 2007, through November 21, 2007, based upon an AWW at $476.00. 

ORDER 
Based upon the foregoing findings of fact and conclusions of law, the Judge 

enters the following order: 

 1. Insurer shall pay claimant TTD benefits from November 3, 2007, through 
November 21, 2007, based upon an AWW at $476.00. 

2. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 
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3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __January 4, 2012___ 

Michael E. Harr, 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-783-744-04 

ISSUES 

The issues for determination at hearing were as follows: 
a. Whether Claimant suffered a permanent impairment to his left hip as a result of 

his injury of April 27, 2009. 

b. Whether any impairment that Claimant suffered to his left hip should be 
compensated as a whole person. 

c. If Claimant’s impairment is a whole person, whether the Respondents overcame 
the DIME by clear and convincing evidence. 

d. Whether Claimant has demonstrated an entitlement to maintenance medical 
benefits.  

e. Whether pursuant to § 8-42-108, C.R.S., Claimant has suffered a disfigurement 
due to his hip injury. If so, what is his disfigurement award? 

FINDINGS OF FACT 

1. Claimant suffered an admitted injury on April 27, 2009, while in the course 
and scope of employment with Employer. 

2. Claimant was placed at MMI on June 15, 2009. Respondent issued a Final 
Admission of Liability stating that Claimant had not suffered any impairment as a result 
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of his injury. Claimant challenged this opinion and underwent a DIME with Dr. James 
Bachman on February 16, 2010. Dr. Bachman opined that Claimant was not at MMI.  

3. September 3, 2010, Claimant underwent surgery with Dr. White to repair 
various structures in the hip area, including an iliopsoas impingement, an acetabular 
impingement, labral tearing and lateral acetabular cartilage damage.  

4. Claimant was again placed at MMI by Dr. Burris, an authorized treating 
physician, on February 25, 2011. Dr. Burris opined that Claimant suffered a 3% lower 
extremity impairment that he converted to a 1% whole person.  

5. Claimant underwent a follow up DIME with Dr. Bachman on March 28, 2011. 
Relying on the AMA Guides, Dr. Bachman opined that Claimant had suffered a 20% 
lower extremity (LE) impairment to his left hip with significant range of motion loss (10% 
LE). He also opined that Claimant had suffered a “10% LE rating from page 52 “other 
musculoskeletal disorders” to account for the surgery.” Based on his findings Dr. 
Bachman concluded that Claimant had suffered a total impairment of 8% whole person 
for his left hip injury.  

6. Dr. Bernton reviewed the medical records. He opined that Dr. Bachman 
misapplied the AMA Guides by giving Claimant a 10% LE rating for “musculoskeletal 
disorders”. In his opinion Claimant was entitled only to a range of motion rating, but not 
a whole rating under p. 52 because this section was applicable only to the upper 
extremity.  

7. The AMA Guides provide: 

Other Musculoskeletal Systems Defects 

In rare cases, the severity of the clinical findings (e.g., loss of 
shoulder motion) does not correspond to the true extent of the 
musculoskeletal defect (e.g., severe and irreparable rotator cuff tear of the 
shoulder), as demonstrated with a variety of imaging techniques (e.g., MRI 
or surgical visualization). If the examiner feels that the measured 
anatomical impairment does not appropriately rate the severity of the 
patient’s condition, an additional impairment can be given at discretion. 

Exhibit N, BS 144. (emphasis). 

8. Although p. 52 is found in the upper extremity chapter of the AMA Guides, its 
language quoted does not limit its use to upper extremity injuries. It evidences the AMA 
Guides grant of discretion to the impairment evaluator. 

9. Except for referencing the above section’s location in the AMA Guides, Dr. 
Bernton does not explain why DIME Dr. Bachman erred in exercising his discretion to 
provide a rating based on DIME Dr. Bachman’s conclusion that Claimant’s measured 
range of motion impairment does not appropriately rate “the severity of the patient’s 
condition”, due to the nature of Claimant’s surgery.  
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10. Claimant suffers pain above the leg and into hip and lower back areas, as 
demonstrated on his pain diagram. This causes him difficulty sleeping, walking, bending 
and stooping resulting directly from pain in his hip.  

11. Dr. Swarsen testified opined that Claimant suffered a hip, not leg, injury. He 
also opined that the functional limitations that Claimant suffers are consistent with the 
nature of his injury; and that the situs of Claimant’s functional impairment is his hip, not 
his leg. Dr. Swarsen likewise detailed the nature of the surgery Claimant underwent and 
explained that the surgery treated hip conditions which are above the leg. During cross-
examination Dr. Swarsen stated that it was appropriate to combine hip loss of range of 
motion with other losses. He also testified that DIME Dr. Bachman’s rating was 
performed consistently with AMA Guides. 

12. Dr. Bernton noted concern that Dr. Bachman’s range of motion 
measurements appear to have been estimated (rounded), as they all end in “0.” Division 
guidelines require that range of motion measurements be taken precisely and not be 
rounded. Dr. Bernton stated that the probability of six successive measurements would 
all end in “0” was exceedingly unlikely. It was not shown that, if the measurements were 
not rounded, that Claimant’s rating would something other than the rating that Dr. 
Bachman provided.  
 

13. Dr. Bachman also opined that Claimant required maintenance medical care. 
Claimant agreed to his need for maintenance treatment and to his willingness to 
participate in this treatment. Likewise, Dr. Burris agreed to Claimant’s need for post MMI 
maintenance care.  

14. Claimant demonstrated surgical scars to his left hip and requested that he be 
awarded disfigurement pursuant to § 8-42-108, C.R.S.. Claimant has demonstrated an 
entitlement to a disfigurement award in the amount of $1,500.00. 

CONCLUSIONS OF LAW 

1. The Findings of Fact only concern evidence dispositive of the issues 
involved. Not every piece of evidence which would lead to a conflicting conclusion is 
included. Evidence contrary to the findings was rejected as not persuasive. Magnetic 
Engineering, Incorporated v. ICAO, 5 P.3d 385 (Colo. App. 2000); Boyet v. Wal-Mart 
Stores, Incorporated, WC 4-460-359 (ICAO 8/28/01). 

2. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  

3. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits and compensability by a preponderance of the evidence. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979). Respondents must overcome the DIME by clear and 
convincing evidence. § 8-42-107(8), C.R.S. 

4. The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer. A Workers’ 
Compensation case is decided on its merits. Section 8-43-201, C.R.S. The 
requirements of proof for civil non-injury cases in district courts apply in Workers’ 
Compensation hearings. Section 8-43-201, C.R.S. 

5. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

Maintenance Medical Benefits 
6. A respondent is obligated to provide medical treatment reasonably needed 

to cure and relieve the Claimant of the effects of his injury. § 8-42-101 (1)(a), C.R.S. 
This obligation is ongoing where there is substantial evidence in the record supporting a 
determination that future medical treatment is reasonable and necessary to relieve the 
effects of this industrial injury, or prevent deterioration of the claimant’s condition. See 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 

7. Where, as here, Claimant has established, through authorized providers, 
including the DIME, the probability of his need for future medical treatment post MMI, 
Claimant is entitled to a general award of future medical benefits, subject to 
Respondent’s right to contest the compensability of a particular treatment on grounds 
that the treatment is either not authorized, or is not reasonable and necessary. See 
Holly Nursing Care Center v. Industrial Claims Appeals Office, 992 P.2d 701 (Colo. App. 
1990); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997); 
See also Hanna v. Print Expeditors Inc., 77 P.3d 863 (Colo. App. 2003).  

8. Claimant has sustained his burden to prove by preponderance to his 
evidence that he is entitled to a general award of maintenance medical benefits.  

Rating and Hip Conversion 

9. Claimant has proven by a preponderance of evidence that he suffered a 
permanent impairment to his hip of 20% LE which converts to a 8% whole person. 

10. When an injury results in a permanent medical impairment not set forth on 
a schedule of disabilities, an employee is entitled to medical impairment benefits paid as 
a whole person. See § 8-42-107(8)(c), C.R.S. 

11. Section 8-42-107(1)(a), C.R.S., limits medical impairment benefits to those 
provided in section (2) where a claimant’s injury is one enumerated on the schedule. 
The schedule of injuries includes the loss of the “leg at the hip”. See § 8-42-107(2)(w), 
C.R.S. The “hip” is not listed in the schedule of impairments.  

12. Although § 8-42-107(2)(w), C.R.S., does not define a “hip” injury, the 
dispositive issue is whether the Claimant has sustained a functional impairment to a 
portion of the body listed on the schedule of disabilities. See Strauch v. PSL Swedish 
Healthcare, 917 P.2d 366 (Colo. App. 1996).  
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13. Pain and discomfort which limit a Claimant’s ability to use a portion of the 
body is considered functional impairment for purposes of determining whether an injury 
is off the schedule. See Langton v. Rocky Mountain Healthcare Corp., 937 P.2d 883 
(Colo. App. 1996). 

  14. Here there is substantial evidence that Claimant suffered functional 
impairment beyond, or above, the leg at the hip. City Market v. ICAO, 68 P.3d 601 
(Colo. App. 2003). Specifically, Claimant suffers functional loss in the iliopsoas muscle, 
and areas of the hip joint, which are beyond the leg and are to the hip. Thus, a whole 
person award is appropriate.  

15.  Here Claimant suffers pain to his hip that limits his ability sleeping, 
walking, bending and stooping. Claimant’s credible testimony confirms that the 
presence of pain, discomfort and loss of function is to the structures of his hip, not his 
leg. Thus, Claimant’s functional impairment is above the leg and not on the schedule of 
impairments.  

16. The ALJ determines that the situs of Claimant’s functional impairment is 
above his leg. Thus, Claimant is entitled to a whole person rating as established by the 
DIME physician, Dr. Bachman. 

Overcoming DIME 

17. Section 8-42-101(3.7) mandates that physicians rating injured workers’ 
impairments follow the AMA Guides. Section 8-42-101(3.7). The DIME physician’s 
findings concerning medical impairment are binding unless overcome by clear and 
convincing evidence. Section 8-42-107(8)(b)(III), C.R.S; Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186-90, 189 (Colo. App. 2002); and Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411, 414 (Colo. App. 1995). 

18. Clear and convincing evidence means “evidence which is stronger than a 
mere ‘preponderance’; it is evidence that his highly probable and free from serious and 
substantial doubt.” Metro Moving & Storage Co v. Gussert, supra, 914 P.2d at 414 
(citing CJI-Civ. 3d 3:2 (1988); DiLeo v. Kotlnow, 200 Colo. 119, 613 P.2d 318 (1980)). 
Therefore, the party challenging a DIME physician’s conclusion must demonstrate that it 
is “highly probable” that the DIME impairment rating is incorrect. Qual-Med, Inc. v. 
Indus. Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 1998)(citing Metro Moving 
& Storage Co. v. Gussert, supra). Thus, a party has met the burden or establishing that 
a DIME impairment rating is incorrect only upon demonstrating that the evidence 
contradicting the DIME is “unmistakable and free from serious or substantial doubt.” 
Leming v. Indus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002)(citing 
DiLeo v. Koltnow, supra). 

19. The enhanced burden of proof imposed by § 8-42-108(b)(III), C.R.S., 
reflects an underlying assumption that the DIME, having been selected by an 
independent and unbiased tribunal, will provide a reliable medical opinion. Qual-Med, 
Inc. v. Industrial Claim Appeals Office, supra. Since the DIME physician is required to 
identify and evaluate all losses resulting from the industrial injury as part of the DIME’s 
assessment process the DIME physician’s opinion regarding causation of those losses 
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is also subject to the same enhanced burden of proof. Qual-Med, Inc. v. Industrial Claim 
Appeals Office, supra.  

20. Although Dr. Bernton criticized DIME Dr. Bachman’s application of the 
AMA Guides by giving Claimant a rating for musculoskeletal loss, he failed to 
convincingly demonstrate the DIME’s error. See Wackenhut Corp. v. Industrial Claim 
Appeals Office, 17 P.3d 202, 204 (Colo. App. 2002); McLane Western v. ICAO, 996 
P.2d 263 (Colo. App. 1999).  

21. DIME Dr. Bachman’s report demonstrates his proper use of the AMA 
Guides, even if Dr. Bernton disagrees with the DIME’s ultimate rating based on 
Claimant’s musculoskeletal dysfunction. The evidence is that DIME Dr. Bachman 
properly applied the AMA Guides structure and explained his reasoning in giving 
Claimant a rating for the “musculoskeletal disorder” Claimant sustained as a result of 
Claimant’s hip surgery. Thus, the DIME’s opinion on both causation, and his 8% whole 
person rating stand. See Section 8-42-107(8)(c), C.R.S.; Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). 

21. In conclusion, Respondent was required to present clear and 
convincing evidence, i.e. evidence which is unmistakable and free from serious or 
substantial doubt. De Leo v. Koltnow, 613 P.2d 318 (Colo. 1980). Respondents have 
failed to present evidence which demonstrates that it is highly probable that the DIME’s 
rating is incorrect. In the absence of such clear and convincing evidence the DIME’s 
findings are binding. See §8-42-107(8)(c), C.R.S.; Qual-Med, Inc. v. Industrial Claim 
Appeals Office, 961 P.2d 590 (Colo. App. 1998).  

22. Claimant is entitled to permanent partial disability benefits 
based on an impairment rating of 8% whole person using the following formula $450.36 
x 1.54 (33 years of age) x 400 x 8% for a total of $22,193.74, subject to the stipulated 
overpayment of $515.15. 

ORDER 

 It is therefore ordered that: 

1. Respondent shall pay Claimant permanent partial disability benefits totaling 
$22,193.74, subject to the stipulated overpayment of $515.15.   

2. Respondent is liable for medical care after maximum medical improvement.  

3. Respondent shall pay Claimant additional compensation for disfigurement in 
the amount of $1,500.00 

4. Interest at the rate of 8% is due for all amounts not paid when due. 

DATED: January 4, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-750-260 

ISSUES 

 The issue for determination is permanent total disability benefits.  
 
The parties stipulated at hearing that the claimant received unemployment 

benefits in the amount of $226.00 per week from April 4, 2009 to February 27, 2010, 
and social security benefits in the amount of $877.30. If applicable, Insurer is entitled to 
offset benefits per the statutory provisions in C.R.S. 8-42-103. 
 

FINDINGS OF FACT 

1. The claimant sustained an admitted work related injury on January 25, 2008 
while working as a customer service representative at Employer while placing a bag on 
the bag belt.   
 

2. The claimant was offered and worked light duty in the service center after 
being injured from March 22, 2008 until November 2008.  After November 2008, the 
claimant’s light duty position was terminated and she was invited to apply for other jobs 
at Employer.  She applied for a special help desk job and as a reservationist.  The 
claimant thought she could perform the jobs she applied for.  She was not offered a job.  
 

3. The claimant was placed at maximum medical improvement (MMI) by her 
treating physician, Dr. Raschbacher, on September 17, 2008. The claimant’s restrictions 
at MMI were based upon a functional capacity evaluation that indicated the claimant 
could work at the modified light duty category of employment lifting no more than 20 
pounds.  She demonstrated the ability to sit for 60-90 minutes and to stand 30-40 
minutes with position changes.      
 

4. The claimant was evaluated by Dr. William Shaw for an independent medical 
examination on February 27, 2009.  At the time Dr. Shaw noted that the medical records 
were incomplete and requested additional documentation.  Dr. Shaw’s review of the 
medical records did not include records from 1994, 1995, 2004, 2005, 2006 and 2007 
concerning prior neck, back, shoulder, leg and knee injuries and symptoms. To the 
Division medical examiner, the claimant reported no prior injuries. Nor were the injuries 
and symptoms documented in the medical records eventually received reported to the 
claimant’s treating physicians Dr. Ritzer, Dr. Chan or Dr. Raschbacher.  They came to 
light only around the time of MMI in September 2010.  
 

5. At the hearing, the claimant denied treating for her low back and shoulders 
prior to her work injury in January 2008, indicating she was treating for her knees and 
menstrual pain.  Medical reports submitted document treatment for low back pain in 
April 1994 and low back pain and cervical pain worsening over four days with return to 
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work in 1994. On September 21, 1994, there is documentation of scapular pain and a 
request to be taken off work “with very few physical findings.” These symptoms lasted 
into December 1994 and into January and March of 1995.  Records document low back, 
leg and scapular pain that continually worsen despite a lack of objective findings and 
the fact the claimant hadn’t worked six months or more.  In addition, sitting became very 
difficult for the claimant per these reports.  In August 1995 there is documentation of 
knee pain.    There is documentation of low back pain and a visit to the ER in 2004, and 
an MRI of the low back in 2006 at the request of Dr. Jackie McCollum showing mild 
degenerative changes.  In early 2007, Dr. Bray saw the claimant for suspected low back 
injury, but upon review of the mild findings on the MRI, he determined the issue was 
likely the claimant’s knees.  
 

6. After the claimant was injured in 2008, the progression of pain and subjective 
complaints is similar to that in 1994-1995.  The claimant’s first pain diagram in 2008 
shows low back, neck, and scapular pain. The claimant began requesting to be taken 
off work, including anticipating complications from injections and seeing two doctors in 
one day. Dr. Shaw documented that treatment three days prior to the date of injury 
occurred on January 22, 2008 for severe pain in her shoulders, right worse than left.  
 

7. Dr. Shaw testified the claimant’s presentation was complex and confusing.  
He testified that medical records document that her pain complaints are diffuse and are 
inconsistently found in her neck, back, shoulders and legs.  He testified on his 
examination and as documented in the medical records, the pain complaints of the 
claimant are out of proportion to the objective findings.  Dr. Shaw testified these 
complaints are documented since 1994 and no doctor has been able to ascertain a 
spinal problem that would explain the constellation of complaints.    Dr. Shaw testified 
that there have been four or five MRIs taken and none have shown progression or 
significant new findings.  He testified that doctors have looked to find if they have 
missed a finding and have not found anything. This is supported by Dr. Sprague’s report 
of December 15, 1994, Dr. Zuehlsdorf’s report of July 2, 2008, and Dr. Chan’s report of 
July 22, 2008. Dr. Shaw credibly discounted claimant’s testimony that she was sent for 
an MRI in 2006 by Dr. McCollum due to menstrual pain, and this is also evident in the 
December 18, 2006 report of Dr. McCollum. EMG studies have been performed and 
have been negative. This is supported by the EMG studies performed November 2, 
1994 and July 22, 2008. The MRIs dated December 18, 2006, February 13 and March 
18, 2008, and January 2010 also support the testimony of Dr. Shaw that they reveal no 
progressive or significant new findings.  
 

8. Dr. Shaw testified his conclusion based upon his examination and the medical 
records is that the claimant has diffuse and ongoing pain complaints that he cannot find 
objective explanations to correlate to the injury in January 2008.  He testified the 
reported complaints to physicians at University of Colorado Hospital after being placed 
at MMI are consistent with those reported from the mid 1990’s through the completion of 
treatment for the 2008 work injury.  This opinion is supported by the findings of Dr. 
Raschbacher and Dr. Chan who reported they had no explanation for the claimant’s 
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presentation and no further treatment to offer, and the report of Dr. Vander Heiden from 
University Hospital concluding the same thing.  
 

9. Dr. Shaw testified the claimant’s restrictions from the 1994 work injury are 
essentially the same as those for her 2008 injury, in the sedentary to light category of 
employment.  He testified that the claimant’s FCE represents a floor as to what the 
claimant’s capabilities are.  The treating physician adopted the findings of the FCE as 
the claimant’s permanent restrictions. Further, when claimant consulted Dr. Mitchell for 
restrictions for a disability evaluation for SSD purposes, Dr. Shaw testified the 
restrictions were very similar.     
 

10. Linda Wonn performed a vocational evaluation On April 27, 2009.  She 
reported and the claimant’s testimony corroborates that the claimant has a high school 
diploma and a certificate in an intensified clerk/typist program.  The claimant has two 
years of college with preliminary course work in nursing.  The claimant has experience 
in cashier work, including exchanging money for merchandise and answering phones.   
The claimant has experience in food preparation.  The claimant has experience in 
running a cosmetic department.  The claimant has clerk experience including work with 
phones and people, and chart work.  The claimant has experience as an office assistant 
and teacher’s aide including tutoring children and clerical duties.  The claimant has 
experience in home healthcare.  The claimant has experience in the airline industry in 
customer service including ticketing, computer work, telephone work and assisting 
customers.  Claimant testified she is qualified to perform the positions Ms. Wonn 
identified that were available in the community including jewelry sales at a small kiosk, 
as a rental car agent, an early childhood education assistant, and as a restaurant 
hostess.  The claimant also testified that she worked light duty at Employer from March 
through November 2008, and applied for jobs including reservations and help desk that 
she felt she could perform.  Linda Wonn concluded the claimant had experience in 
skilled and semi-skilled work.  She concluded the claimant could perform work and work 
was available to the claimant in customer service, in reservations at hotels and motels, 
and as a counter or information clerk.  She reported the claimant could perform work 
and work was available in the position of a telephone operator or teacher’s assistant.  In 
her addendum, Ms. Wonn indicated there were open positions available in medical 
offices as well that The claimant could perform.     
 

11. Claimant testified she could not do any work she was qualified for because 
she could not sit or bend and took medication.   Dr. Shaw testified that there was no 
record of restrictions associated with medication. The treating physicians Dr. 
Raschbacher and Chan did not place restrictions on the claimant due to medication.  
Claimant’s reports of napping patterns to Dr. Shaw on February 27, 2009 are 
“sometimes for 15-30 minutes.” This report is inconsistent with those reported to Doris 
Shriver on February 18, 2009.   
 

12. The testimony of Claimant as to her limitations and restrictions is not credible. 
The physical restrictions placed on Claimant by Dr. Shaw and Dr. Raschbacher are 
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credible and persuasive. The vocational opinions of Linda Wonn are credible and 
persuasive.  Claimant is capable of earning a wage.  
 

CONCLUSIONS OF LAW 

To be entitled to an award of permanent total disability, the claimant bears the 
burden of proving that he or she is "unable to earn any wages in the same or other 
employment." Section 8-40-201(16.5)(a), C.R.S. The issue of entitlement to permanent 
total disability benefits is a question of fact. Joslins Dry Goods Co. v. Industrial Claim 
Appeals Office, 21 P.3d 866 (Colo. App. 2001). In making a permanent total disability 
determination, the ALJ may consider the effects of the industrial injury in light of The 
claimant's human factors including the claimant's age, work history, general physical 
condition, and prior training and experience. Joslins Dry Goods Co., 21 P.3d at 868. 
 

The claimant must demonstrate that the industrial injury is a "significant causative 
factor" in his permanent total disability. Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986). Under this standard, it is not sufficient that an industrial injury create 
some disability that ultimately contributes to permanent total disability. Rather, Seifried 
requires the claimant to prove a direct causal relationship between the precipitating 
event and the disability for which the claimant seeks benefits. Lindner Chevrolet v. 
Industrial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), rev'd on other grounds 
Askew v. I.C.A.O., 927 P.2d 1333 (Colo. 1996). Under this test, the ALJ must determine 
the residual impairment caused by the industrial injury, and determine whether it was 
sufficient to result in permanent total disability. Joslins Dry Goods Co. v. Industrial Claim 
Appeals Office, 21 P.3d 866, 869 (Colo. App. 2001); Seifried v. Industrial Commission, 
736 P.2d 1262 (Colo. App. 1986); Heggar v. Watts-Hardy Dairy, 685 P.2d 235 (Colo. 
App. 1984). 

 
Claimant has failed to prove that she is unable to earn wages as a result of the 

January 2008 injury. Claimant retains access to the labor market pursuant to her 
restrictions in the sedentary to light category of employment, based upon her work 
experience, training and education. Claimant has failed to establish by a preponderance 
of the evidence that she is permanently and totally disabled.   
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https://www.lexis.com/research/buttonTFLink?_m=e3e51cc9391a63c66b9566db211aec01&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2041%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=8&_butInline=1&_b
https://www.lexis.com/research/buttonTFLink?_m=e3e51cc9391a63c66b9566db211aec01&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2041%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=8&_butInline=1&_b
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ORDER 

 It is therefore ordered that Claimant’s request for permanent total disability 
benefits is denied.  

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 4, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-840-657-02 

ISSUES 

The issues determined herein are temporary total disability (“TTD”) benefits and 
penalties against the Respondent. 

FINDINGS OF FACT 

1. On April 14, 2010, claimant began work as a 100% commission 
salesperson for the employer.  Claimant is a single mother of four children and has 
worked 100% commission sales jobs since 2001.  The employer paid commissions of 
4% of the gross sales after the customer had paid and taken possession of the goods.  
Returns were subtracted from commission earnings.  The employer also had a “draw” 
system that paid the salesperson a guaranteed wage of $11.05 per hour for actual 
hours worked each week.  If the salesperson’s commission earnings for any week were 
smaller than the draw amount, the draw amount was paid.  The draw amount above the 
earned commissions was considered a loan by the employer that had to be repaid out 
of commission earnings in future weeks.  The draw system was to ensure that, even in 
a bad sales week, the salesperson had some minimum level of compensation for 
meeting one’s obligations. 
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2. The employer was open from 10 a.m. to 10 p.m. daily.  Claimant worked a 
regular schedule of Monday 9 a.m. to 5:30 p.m., Wednesday 1 p.m. to 10 p.m., 
Thursday 9 a.m. to 5:30 p.m., Saturday 8:30 a.m. to 7 p.m., and Sunday 12:15 to 10 
p.m.  Hours at work before opening were devoted to sales meetings.  The employer had 
an “open” sales floor with many salespersons working the entire floor at any one time.  
Salespersons were permitted to assist only one customer at a time and could not 
“stack” customers.  Successful sales required the salesperson to be alert, friendly, 
energetic, and mobile to meet as many customers as possible throughout the 
merchandise display area. 

3. On October 28, 2010, claimant suffered an admitted work injury to her low 
back. 

4. On November 1, 2010, Dr. Bisgard examined claimant and diagnosed a 
lumbar strain.  Dr. Bisgard imposed restrictions against bending, twisting, or lifting over 
five pounds. Dr. Bisgard also required claimant to alternate positions frequently between 
sitting, standing, and walking. 

5. Claimant returned to work for the employer, who accommodated the 
restrictions. 

6. On November 22, 2010, Dr. Ritzer imposed restrictions against working 
over four hours per day.  On December 2, 2010, Dr. Ritzer changed the restrictions to 
permit work up to five hours per day and 10 pounds of lifting.  On December 30, 2010, 
Dr. Ritzer permitted claimant to work six hours per day. 

7. The employer modified claimant’s assigned work schedule in response to 
the restrictions on her hours.  As a result of reduced hours, claimant naturally 
experienced declining gross sales totals.  Due to her reduced hours of work, claimant’s 
draw amount also decreased. 

8. On January 5, 2011, Dr. Chan recommended an epidural steroid injection 
(“ESI”) as well as aspiration of a cyst at L5.  The employer denied the requested 
authorization of the treatment. 

9. During the period January through March 2011, a traditionally slow period 
of sales for the employer, claimant had some good and some bad weeks of sales.  
During good weeks, her earned commissions exceeded her draw amount.  During bad 
weeks, her commissions were smaller than her draw amount. She had a draw balance 
that exceeded $300 on a couple of weeks, but by March 25, 2011, she had repaid the 
entire amount of her draw balance. 

10. On March 29, 2011, hearing was held on the compensability of claimant’s 
work injury.  By order dated June 7, 2011, ALJ Walsh found that claimant suffered a 
compensable work injury. 

11. Beginning with work in late March through early May 2011, claimant’s 
draw amount exceeded her commissions in every week except one.  She had a draw 
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balance of $423.31 by the end of the pay period on April 22, 2011, which included work 
during the week April 11 through 17.  On April 20, 2011, Mr. Schneider and Mr. Grange 
met with claimant to discuss her “excessive” draw balance.  The employer generally 
considered any draw balance above $150 to be “excessive.”  The meeting was to 
attempt to resolve any problems so that claimant could repay the balance by increased 
commissions.  The employer’s policy was to terminate employees when the draw 
balance became so large that it was unlikely that the employee would be able to earn 
enough commissions to repay the balance.  At the April 20 meeting, claimant stated that 
the problem was due to her reduced hours causing her to miss some peak sales hours.  
The employer agreed that claimant’s Sunday evening schedule was not good because 
she was missing the Sunday peak sales time that occurred earlier in the day.  The 
employer agreed to make some changes to claimant’s schedule in the following week.  
Claimant also informed the supervisors that her use of pain medications caused some 
side effects and her need to take extra breaks due to her residual pain also interfered 
with her sales.  Claimant was aware of no factor other than her work injury that caused 
her to have slow sales performance, although the employer had hired additional 
salespersons, increasing the competition between salespersons on the floor. 

12. The stipulated average weekly wage at the time of her injury was $565.55. 

13. During the period from October 29, 2010, through April 17, 2011, claimant 
earned an average weekly wage of $298.76 from the employer. 

14. On April 18, 2011, claimant began working a second job at JT Resorts in 
sedentary, temporary, seasonal work.  Claimant’s earnings at JT Resorts were not part 
of the record evidence. 

15. Following the April 20, 2011 meeting with Mr. Schneider and Mr. Grange, 
claimant’s commissions continued to fall short of her draw each week through Sunday, 
May 8, 2011, when her commissions exceeded her draw for the week.  During the 
following week ending Sunday, May 15, 2011, claimant’s draw again exceeded her 
commissions.  As of the work week ending May 15, 2011, claimant’s draw balance was 
$605.37. 

16. On Wednesday, May 18, 2011, Mr. Schneider and Mr. Grange terminated 
claimant’s employment due to her excessive draw balance.  Claimant did not argue with 
the employer about the termination in the meeting to inform her of the termination.  She 
admitted at hearing that she understood the decision was just based on “the numbers.” 

17. Claimant continued to work for JT Resorts through July 6, 2011, when the 
seasonal employment ended. 

18. Claimant was unemployed during the period July 7 through August 28, 
2011. 

19. On August 29, 2011, claimant began work for Imperial Credit Systems.  
Claimant’s wages for Imperial Credit Systems were not part of the record evidence. 
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20. Following the June 7, 2011, order determining compensability, claimant 
finally received the ESI recommended by Dr. Chan.  Claimant experienced considerable 
symptom relief due to the treatment. 

21. On July 1, 2011, respondent filed its first general admission of liability 
(“GAL”) for temporary partial disability (“TPD”) benefits at the rates of $177.84 per week 
for the period October 29, 2010, through April 17, 2011, $105.30 per week from April 18 
through May 18, 2011, $99.71 per week from May 19 through June 15, 2011, and 
unknown varying rates commencing June 16, 2011.  The respondent’s attachments to 
the GAL explained that the loss of wages from the employer after May 18, 2011, was 
allegedly due to claimant’s responsibility for her termination.  The respondent calculated 
continuing TPD benefits owed to claimant based upon her average weekly wage of 
$298.76 from the employer for period from October 29, 2010, through April 17, 2011. 

22. On August 9, 2011, respondent filed a GAL that admitted for TPD benefits 
at the rate of $110.19 per week for the period June 16 through July 15, 2011, and at the 
rate of $177.86 per week commencing July 16, 2011, following the loss of the job at JT 
Resorts.  Respondent did not admit liability for TTD benefits. 

23. On September 20, 2011, respondent filed a GAL for unknown and varying 
amounts of TPD benefits commencing August 29, 2011, when claimant began work for 
Imperial Credit Systems.  

24. Respondent failed to prove by a preponderance of the evidence that 
claimant was responsible for the termination of her employment on May 18, 2011.  The 
record evidence demonstrates that the employer based the decision to terminate the 
employment solely on claimant’s draw balance.  The employer did not base the 
termination on any alleged misconduct by claimant.  The draw balance was a product of 
claimant’s work injury, reduced mobility, and reduced sales hours.  The employer failed 
to prove that the draw balance was a product of volitional conduct by claimant in 
refusing training or failing to put forth effort at sales.  The employer witnesses even 
agreed that claimant retained her pre-injury “bubbly” personality when she returned to 
work after the injury.  She continued to perform her sales duties as she had before the 
injury.  She was unable to be as mobile on the sales floor, limiting her customer 
contacts.  Her reduced hours caused her to miss some of the peak sales periods.  The 
employer’s termination policy for excessive draw balances might be an entirely 
reasonable business practice.  The termination, however, was caused by the employer, 
not by claimant’s volitional conduct. 

25. The employer admitted liability for TPD benefits due to claimant’s reduced 
average weekly earnings caused by her work injury restrictions.  After the employer 
terminated claimant’s employment, the employer continued to pay the admitted TPD 
benefits based upon claimant’s average weekly earnings for the employer following the 
work injury.  The employer never admitted liability for TTD benefits.  The employer never 
attempted unilaterally to terminate, suspend, or modify admitted temporary disability 
benefits.     
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CONCLUSIONS OF LAW 

1. Claimant was unable to return to the usual job due to the effects of the 
work injury.  Consequently, claimant is “disabled” within the meaning of section 8-42-
105, C.R.S. and is entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals 
Office, June 11, 1999).  Claimant is entitled to TTD benefits if the injury caused a 
disability, the disability caused claimant to leave work, and claimant missed more than 
three regular working days.  TTD benefits continue until the occurrence of one of the 
four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995). 
 

2. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 
8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where it is 
determined that a temporarily disabled employee is responsible for termination of 
employment, the resulting wage loss shall not be attributable to the on-the-job injury.”  
Sections 105(4) and 103(1)(g) bar reinstatement of TTD benefits when, after the work 
injury, claimant causes her wage loss through her own responsibility for the loss of 
employment.  Colorado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim 
Appeals Office, 58 P.3d 1061 (Colo.App. 2002).  An employee is "responsible" if the 
employee precipitated the employment termination by a volitional act that an employee 
would reasonably expect to result in the loss of employment.  Patchek v. Colorado 
Department of Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the 
fault determination depends upon whether claimant performed some volitional act or 
otherwise exercised a degree of control over the circumstances resulting in termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after 
remand, 908 P.2d 1185 (Colo. App. 1995).  As found, respondent failed to prove by a 
preponderance of the evidence that claimant was responsible for the termination of her 
employment on May 18, 2011.  Claimant is entitled to TTD benefits during the period in 
which she had no wages from July 7 through August 28, 2011.  Claimant is entitled to 
TPD benefits for all other periods of time, including the loss of her wages from the 
employer following her May 18 termination.  The parties reserved for future hearing the 
issue of the calculation of those TPD benefits if they are unable to agree. 
 

3. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. due to 
respondents’ alleged violation of WCRP 6.  Section 8-43-304(1), C.R.S. provides in 
pertinent part for penalties of up to $500 per day if respondent “violates any provision of 
articles 40 to 47 of this title, or does any act prohibited thereby, or fails or refuses to 
perform any duty lawfully enjoined within the time prescribed by the director or panel, for 
which no penalty has been specifically provided, or fails, neglects, or refuses to obey 
any lawful order made by the director or panel . . .”  Under section 8-43-304(1), claimant 
must first prove that the disputed conduct constituted a violation of statute, rule, or order.  
Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne 
Gomez Demolition & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 1997).  
Second, if the respondent committed a violation, penalties may be imposed only if the 
respondent’s actions were not reasonable under an objective standard.  Pioneers Hospital 
of Rio Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005); 
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Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003); Pueblo School 
District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).  The standard is "an objective 
standard measured by the reasonableness of the insurer's action and does not require 
knowledge that the conduct was unreasonable." Colorado Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 907 P.2d 676, (Colo.App., 1995).  
 

4. Claimant has failed to prove by a preponderance of the violation that 
Respondent violated WCRP 6.  Claimant has variously referred to WCRP 6-1, 6-4, and 6-8 
as the specific provisions violated.  WCRP 6-1 allows a respondent to terminate temporary 
disability benefits without a hearing in certain situations that are not applicable here.  
WCRP 6-4 requires the respondent to file a petition to terminate, suspend, or modify 
benefits pursuant to a provision of the statute if the other provisions of WCRP 6 do not 
permit the respondent to take that action unilaterally without waiting for a hearing.  WCRP 
6-8 provides: 

(A) Temporary disability benefits may not be suspended, modified or 
terminated except pursuant to the provisions of this rule or pursuant to an 
order from the Director under 6-4(C), or an order of the Office of 
Administrative Courts following a hearing. 

(B) If the Director concludes the insurer has not met the applicable 
requirements of this rule, the Director may order the insurer to continue 
payment of temporary disability benefits, pursuant to § 8-42-105(3) and 8-
42-106(2), C.R.S., until the requirements of this rule are followed or until a 
hearing is held and further order entered. 

Respondent did not violate any of these provisions.  The employer admitted liability for 
TPD benefits due to claimant’s reduced average weekly earnings caused by her work 
injury restrictions.  After the employer terminated claimant’s employment, the employer 
continued to pay the admitted TPD benefits for which it clearly remained liable.  Garbiso v. 
Wal-Mart Stores, Inc., W.C. No. 4-695-612 (ICAO, March 10, 2008).  Claimant argues 
that the employer was required to pay TTD benefits for the periods in which claimant no 
longer had any wages from any employer.  The employer, however, never admitted liability 
for TTD benefits and was not required voluntarily to admit liability for additional benefits.  
Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995).  The employer, 
therefore, never attempted to terminate, suspend, or modify its admitted temporary 
disability benefits.  Consequently, the employer’s actions in refusing to pay TTD benefits 
did not violate any of the cited provisions in WCRP 6.  Claimant properly applied for a 
hearing to require the employer to prove its allegation that claimant was responsible for the 
termination of her employment.  As found above, respondent failed to carry that burden of 
proof.  Claimant, however, failed to prove that the employer violated any provision in 
WCRP 6. 
 

ORDER 

 It is therefore ordered that: 
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1. The Respondent shall pay to claimant TTD benefits at the rate of $377.03 
for the period July 7 through August 28, 2011. 

2. The Respondent shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

3. Claimant’s claim for penalties against the Respondent is denied and 
dismissed. 

4. All matters not determined herein, including the calculation of TPD 
benefits, are reserved for future determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 5, 2012   /s/ original signed by:__________ 

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-667-335-08 

ISSUES 

 The issue determined herein is medical benefits, specifically the May 16, 2011 
treatment by AMR Ambulance and Memorial Hospital. 

FINDINGS OF FACT 

1. On July 26, 2005, claimant suffered an admitted work injury to his thoracic 
spine.  An October 29, 2005, magnetic resonance image (“MRI”) showed a herniated 
disc at T7-8.  Claimant was treated conservatively. 

 
2. Claimant suffered a right shoulder injury as a compensable consequence 

of the work injury.  He subsequently had two surgeries on the right shoulder.   
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3. On March 5, 2009, Dr. Carrier determined that claimant was at maximum 

medical improvement (“MMI”) with permanent restrictions. 
 
4. Dr. David Richman began to provide authorized medical treatment for 

continuing thoracic spine pain. 
 
5. On September 8, 2009, the employer filed a final admission of liability for 

permanent disability benefits and for post-MMI medical treatment of the thoracic spine 
by Dr. Richman.  The employer denied liability for any post-MMI treatment of the right 
shoulder. 

 
6. Claimant continued to complain to Dr. Richman at almost every visit about 

left thoracic back pain that radiated around to his left chest area.  Dr. Richman 
continued to prescribe medications and physical therapy. 

 
7. On April 21, 2011, Dr. Richman reexamined claimant, who again reported 

the left thoracic back pain that radiated around to his left chest area.  Claimant 
described the pain as constant, moderate, and sharp.  The pain worsened with twisting 
and improved with stretching.  Dr. Richman continued medications and planned to 
reexamine claimant in three months. 

 
8. On Monday, May 16, 2011, claimant appeared for work and informed his 

supervisor that he was suffering more chest pain.  Claimant admitted that his chest pain 
that day was “extreme.”  The supervisor escorted claimant to the employer’s nurse, who 
immediately called American Medical Response (“AMR”). 

 
9. The AMR attendants transported claimant by ambulance to Memorial 

Hospital.  Claimant reported to AMR a history of heavy and sharp left-sided chest pain 
for the last 24 hours with the pain increasing in the last hour.  Claimant reported his 
constant back pain and that he was having a hard time differentiating chest pain from 
radiating back pain.  Claimant reported that he never had pain that felt like this before, 
but his back pain often presents differently.  He denied any recent trauma, lifting, or 
hard work that could cause a muscle or physical injury.  Claimant also reported that he 
felt a little dizzy, but had no other symptoms.   

 
10. The AMR attendants administered oxygen, an EKG, nitroglycerin, and 

aspirin.  Claimant reported that after the nitroglycerin the pain did not feel sharp and the 
pain was his normal back pain. 

 
11. At Memorial Hospital, Dr. Robinson examined claimant, who reported that 

he was prone to have bad back spasms and had been having thoracic back spasms 
steadily since the previous night.  Claimant reported the symptoms radiated to the 
sterna area and left chest and were sharp.  Dr. Robinson reviewed EKG results, which 
were negative.  Laboratory tests were normal.  A chest x-ray was normal.  Dr. Robinson 
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concluded that claimant had back and chest pain that was musculoskeletal with no 
evidence of a cardiac problem.  He discharged claimant with Vicodin and Soma. 

 
12. On May 25, 2011, Dr. Richman reexamined claimant, who reported the 

May 16 episode.  Dr. Richman ordered a repeat MRI.  The June 23, 2011, MRI showed 
no change from the last MRI in December 2009. 

 
13. On July 11, 2011, Dr. Richman recommended a graduated exercise 

program and prescribed a six-month health club membership. 
 
14. On October 11, 2011, Dr. Richman noted that claimant had 

musculoskeletal pain at the same level of his injury and that the pain had worsened.  He 
noted that claimant needed to increase his exercise. 

 
15. The workers’ compensation claims adjuster denied liability for the AMR 

and Memorial bills for the May 16, 2011 services.  Claimant submitted the bills for 
payment by his health insurer, who paid all but $100 of the AMR bill.  Claimant paid the 
$100 AMR balance and paid the Memorial bill. 

 
16. Claimant has failed to prove that the May 16, 2011, services by AMR and 

Memorial Hospital were reasonably necessary to cure or relieve the employee from the 
effects of the work injury.  The record evidence fails to demonstrate that the services 
were based upon a possible relationship of the symptoms to the admitted work injury, 
but were solely directed at assessing a possible cardiac condition.  The fact that the test 
results turned out to be negative for a cardiac problem, leading to the conclusion that 
the condition was simply claimant’s chronic pain from his work injury, does not provide 
the nexus between the work injury and the services in question.  Claimant had an 
authorized provider for his work injury, but did not seek treatment for the symptoms on 
May 16 as part of his work injury.  Although claimant did not call AMR, he did not seek 
authorized care for the work injury and did not have any reasonable belief that he 
needed emergency treatment on May 16 for the work injury.  If he needed emergency 
transport and treatment, that need was due to a possible unrelated cardiac problem.   
 

CONCLUSIONS OF LAW 

1. Respondent is liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury, including authorized treatment 
after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988).  Respondent may be liable for diagnostic testing even if the test results 
later disclose a non-work injury condition.  See Stassines v. Albertson's, Inc., W.C. No. 
4-438-212 (Industrial Claim Appeals Office, November 6, 2003) (MRI was for the 
purpose of determining if the symptoms were due to the work injury).  Respondents may 
even be liable for actual treatment for an ancillary condition if treatment of that condition 
is necessary to optimize treatment for a compensable condition.  Public Service 
Company of Colorado v. Industrial Claim Appeals Office, 979 P.2d 584 (Colo. App. 
1999).  As found, claimant has failed to prove by a preponderance of the evidence that 
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the ambulance services and the Memorial Hospital emergency room testing was 
reasonably necessary to cure or relieve the effects of the work injury.  As found, the 
tests were not reasonably based upon possible relationship to the admitted work injury, 
but were solely directed at assessing a possible cardiac condition.  The fact that the test 
results turned out to be negative for a cardiac problem, leading to the conclusion that 
the condition was simply claimant’s chronic pain from his work injury, does not provide 
the nexus between the work injury and the tests or treatment.   As found, claimant did 
not have any reasonable belief that he needed emergency treatment on May 16 for the 
work injury.  The employer is not liable in this workers’ compensation case for the 
medical tests or treatment. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for medical benefits in the form of payment for treatment 
by AMR Ambulance and Memorial Hospital for May 16, 2011, is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 5, 2012   /s/ original signed by:_________ 

Martin D. Stuber 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-775-375 

ISSUES 

The issue determined herein is whether Claimant has proven by a preponderance of the 
evidence that the surgeries recommended and performed by Dr. Jepson on February 8, 
2011 and February 12, 2011 were reasonably necessary. 

FINDINGS OF FACT 

1. On January 4, 2010, the undersigned ALJ found that the Claimant’s knee 
condition had worsened since he was placed at maximum medical improvement and 
ordered the Respondents to reopen his workers’ compensation claim and pay for all 
reasonable and necessary medical care to cure or relieve the Claimant from the effects 
of his work related injury, including the treatment recommended by Dr. Davis. 

2. Dr. Davis had recommended Synvisc injections.  The Claimant underwent 
a series of three Synvisc injections with Dr. Davis on February 22, 2010, March 1, 2010, 
and March 8, 2010.  Following his third injection, Dr. Davis recommended follow-up in 
four to six weeks, at which time he suspected the Claimant would be back at maximum 
medical improvement.  The Claimant never returned to Dr. Davis following his March 8, 
2010 appointment. 

3. On April 2, 2010, the Claimant was seen by Dr. Stockelman.  Dr. 
Stockelman took a history from the Claimant, performed a physical examination upon 
the Claimant, reviewed the Claimant’s x-rays, and opined that “[h]is x-rays definitely do 
not show any significant degenerative changes, which would warrant knee replacement 
at this time.” 

4. On May 18, 2010, the Claimant underwent a right patellofemoral 
arthroplasty with Dr. Jepson. 

5. On July 12, 2010, the Claimant reported to Dr. Nanes that he is in pain 
100% of the time at a level 4.  Dr. Nanes provided the Claimant with working restrictions 
of “sitting activities only”.  

6. The Claimant testified that on July 30, 2010, he played in a Young Life golf 
tournament.  The Claimant’s testimony that he was not restricted from playing golf is not 
consistent with Dr. Nanes’ July 12, 2010 report restricting the Claimant to “sitting 
activities only.”   

7. The Respondents obtained video surveillance of the Claimant doing 
significant yard work on August 17, 2010 including, but not limited to, raking, shoveling, 
and tractor work. 



 

 3 

8. On August 25, 2010, the Claimant reported to Dr. Jepson a worsening of 
his right knee pain over the past 2-3 weeks.  Dr. Jepson recommended arthroscopic 
debridement of scar tissue.  Dr. Jepson performed the recommended surgery on the 
Claimant on September 24, 2010. 

9. On December 6, 2010, the Claimant reported ongoing pain.  Dr. Myers 
recommended a total knee arthroplasty. 

10. On December 13, 2010, Dr. Jepson noted that the Claimant appeared to 
have a well-functioning patellofemoral arthroplasty but that the Claimant was 
complaining of continued swelling and pain in his knee.  Dr. Jepson further noted that 
the Claimant has had a “significant course since his first arthroscopy by Dr. Davis in 
Pueblo” and that “[h]e has had a very tumultuous process with his knee with 
patellofemoral arthroplasty”.  Dr. Jepson’s physical examination revealed a well-healed 
incision, mild effusion, good tracking, good stability, significant crepitance, and good 
strength.  Despite these findings, Dr. Jepson recommended a total knee arthroplasty. 

11. Dr. Ogin performed a record review for the Respondents on January 5, 
2011.  Dr. Ogin noted that the Claimant failed to get any relief from his prior surgeries 
and credibly opined as follows: 

Given the fact that [the Claimant’s] pain and pathology has been along 
the anterior knee and that he has undergone an apparently successful 
patellofemoral arthroplasty, with good tracking and overall hardware 
alignment, and that there is no obvious pathology along the medial or 
lateral joint compartments, I do not see the justification for proceeding 
with a total knee arthroplasty.  I have not had a chance to review Dr. 
Myers’ notes.  I am not sure whether the desire to pursue a total knee 
arthroplasty is predominantly because of a perceived failure of the 
patellofemoral replacement, or whether it is just that the patient is having 
refractory pain that has not responded to treatment to date.  It cannot be 
justified however on the basis of underlying degenerative changes, as his 
medial and lateral compartments reportedly look adequate and the 
anterior compartment has already been replaced.  With a reasonable 
degree of medical probability, I do not feel that a total knee replacement 
is medically necessary at this point. 

12. Based upon Dr. Ogin’s record review, the Respondents denied the 
recommended surgery. 

13. The Claimant underwent the recommended right total knee arthroplasty 
with Dr. Jepson on February 8, 2011 and subsequently had to undergo an irrigation and 
debridement with Dr. Jepson on February 12, 2011 as a result of the February 8, 2011 
surgery.  The Claimant paid for this surgery with his private insurance. 

14. Dr. Ogin credibly and persuasively testified that the total knee replacement 
recommended and performed by Dr. Jepson was not medically necessary and did not 
meet the standards set forth in the medical treatment guidelines.  Dr. Ogin persuasively 
explained that the operative report for the surgery performed by Dr. Jepson on May 18, 
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2010 documented a lack of significant arthritis in the medial and lateral compartments of 
the Claimant’s knee.  Dr. Jepson described the medial and lateral femoral condyles as 
“pristine” in his May 18, 2010 operative report.  Dr. Ogin credibly opined that there was 
no pathology along the medial or lateral aspect of the Claimant’s knee that supported 
performing a total knee arthroplasty.  With regard to the medical treatment guidelines 
and its application to this case, Dr. Ogin credibly explained as follows: 

The medical treatment guidelines specifically state that a knee 
replacement is indicated only for severe osteoarthritis that has failed all 
conservative options, and that they should have significant degenerative 
changes present such as advanced joint narrowing.  And in this case he 
did not have any of that, so based on the medical treatment guidelines I 
don’t feel that he met the requirements for a total knee arthroplasty.  And 
seeing as the pain was anterior in nature and the anterior component had 
theoretically been adequately corrected with a patellofemoral arthroplasty, 
I wasn’t convinced of the need for additional surgery, what the pathology 
was they were trying to correct in that. 

15. Dr. Ogin’s opinion supports Dr. Stockelman’s earlier opinion that the 
Claimant’s radiographic findings do not warrant knee replacement. 

16. Dr. Jepson testified that while the partial knee replacement surgery 
performed on September 24, 2010 was stable, it had failed from the standpoint that it 
didn’t solve the problem of pain.  Dr. Jepson did not identify any specific pathology that 
needed to be addressed by a total knee arthroplasty.  Dr. Jepson testified that he 
agreed with Dr. Ogin that the Claimant’s medial and lateral compartments were not 
significantly arthritic.   

17. The Claimant has failed to establish by a preponderance of the evidence 
that the total knee arthroplasty recommended and performed by Dr. Jepson on 
February 8, 2011 was reasonably necessary.  Dr. Ogin’s testimony that there was no 
pathology to correct by way of total knee arthroplasty and that the total knee 
arthroplasty was contrary to the medical treatment guidelines is credible and 
persuasive.  Dr. Stockelman, Dr. Ogin, and Dr. Jepson opined that the Claimant did not 
have significant osteoarthritis or joint space narrowing.  But for the Claimant electing to 
undergo the total knee arthroplasty which is found not to be medically necessary, the 
Claimant would not have had to under the subsequent surgery with Dr. Jepson on 
February 12, 2011.  As a result, that surgery is likewise found not to be medically 
necessary.  

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The facts in a workers’ compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201, C.R.S.  
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2. In accordance with Section 8-43-215, C.R.S., this decision contains 
specific Findings of Fact, Conclusions of Law, and an Order.  In rendering this decision, 
the ALJ has made credibility determinations, drawn plausible inferences from the 
record, and resolved essential conflicts in the evidence.  See Davison v. Industrial Claim 
Appeals Office, 84 P.3d 1023 (Colo. 2004).  This decision does not specifically address 
every item contained in the record; instead, incredible or implausible testimony or 
unpersuasive arguable inferences have been implicitly rejected.  Magnetic Engineering, 
Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (1936).   

4. The Respondents are liable for medical treatment that is reasonably 
necessary to cure and/or relieve an injured worker from the effects of the industrial 
injury.  §8-42-101(1)(a), C.R.S.  An admission of liability does not amount to an 
admission that all subsequent medical treatment is causally related to the industrial 
injury or that all subsequent treatment is reasonably necessary.  Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  The Respondents retain the 
right to challenge the cause of the need for continuing treatment and the reasonable 
necessity of specific treatment.  Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. 
App. 2003). The Claimant must prove a causal nexus between the claimed disability 
and need for medical treatment and the work related injury.  Singleton v. Kenya Corp., 
961 P.2d 571 (Colo. App. 1998).  The question of whether the Claimant has met the 
burden to establish the requisite causal connection and whether the medical treatment 
sought is reasonably necessary is one of fact for the ALJ.  City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 
(Colo. App. 2000); Putnam v. Putnam & Associates, W.C. No. 4-120-307 (August 14, 
2003).   

5. All healthcare providers shall use the medical treatment guidelines 
adopted by the Division.  Rule 17-2(A), W.C.R.P.; §8-42-101(3)(b), C.R.S.  The medical 
treatment guidelines are regarded as the accepted professional standards for care 
under the Workers’ Compensation Act.  Hernandez v. University of Colorado Hospital, 
W.C. No. 4-714-372 (January 11, 2008); see also Rook v. Industrial Claim Appeals 
Office, 111 P.3d 549 (Colo. App. 2005).  The medical treatment guidelines set forth 
surgical indications/considerations for a knee arthroplasty of severe osteoarthritis with 
significant changes such as advanced joint line narrowing.  Rule 17, Exhibit 6, §G(4), 
W.C.R.P. 

6. As found, the credible medical evidence establishes that the Claimant has 
failed to prove by a preponderance of the evidence that the total knee arthroplasty 
recommended and performed by Dr. Jepson on February 8, 2011 was reasonably 
necessary.  Dr. Ogin’s testimony that there was no pathology to correct by way of total 
knee arthroplasty and that the total knee arthroplasty was contrary to the medical 
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treatment guidelines is credible and persuasive.  The Claimant did not have significant 
osteoarthritis or joint space narrowing.  But for the Claimant electing to undergo the total 
knee arthroplasty which is found to be not medically necessary, the Claimant would not 
have had to under the subsequent surgery with Dr. Jepson on February 12, 2011.  The 
February 12, 2011 surgery is therefore also found to be not medically necessary. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim for medical benefits for the surgeries recommended and 
performed by Dr. Jepson on February 8, 2011 and February 12, 2011 is denied 
and dismissed. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: January 5, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-331-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical and temporary disability benefits? 

 Did claimant prove by a preponderance of the evidence that *E is the statutory-
employer liable for claimant’s benefits? 
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FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 

5. Employer is a construction business that contracts to perform roofing 
work. On July 15, 2011, employer entered into an “Agreement Between Contractor and 
Subcontractor” (contract) with *E to install, construct, or repair a roof on a residence (the 
project). Crediting claimant’s testimony, the project involved a single family home that 
*E was renovating for resale. Under the terms of the contract, *E held itself out as 
“Contractor/Owner”, while employer referred to himself as “Subcontractor”. Claimant 
has worked for employer for two years, providing labor. 

6. Claimant showed it more probably true than not that he sustained an injury 
arising out of and within the course of his employment on July 24, 2011. That day, 
claimant was working for employer on the project when he fell backward from a ladder 
onto the ground, injuring his cervical spine. Claimant’s wife transported him to St. 
Joseph’s Hospital, which had claimant transported by ambulance to the Emergency 
Department of Denver Health Medical Center (Denver Health). At Denver Health, 
claimant underwent surgery and was hospitalized for 6 days. Claimant thus sustained 
an accidental injury requiring medical attention. 

7. The physicians at Denver Health referred claimant to Kaiser Permanente 
for treatment after October 26, 2011. The physicians at Kaiser thus are authorized 
treating physicians by virtue of the referral from Denver Health within the natural 
progression of authorized treatment. 

8. Claimant showed it more probably true than not that medical treatment he 
received from providers at Denver Health and Kaiser is reasonable and necessary to 
cure and relieve the effects of his work-related injury.  

9. Employer and *E failed to carry workers’ compensation insurance on July 
24, 2011. Because employer was uninsured for workers’ compensation liability on July 
24, 2011, liability for claimant’s injury passes to the general contractor on the project. *E 
was general contractor on the project and performed the roofing work through a 
subcontractor, claimant’s employer.  *E thus meets the statutory requirements as 
claimant’s statutory employer. Because *E was uninsured for workers’ compensation 
liability on July 24, 2011, *E is subject to pay claimant a penalty of 50% on indemnity 
benefits.  

10. A clerk of the Office of Administrative Hearing served the Notice of 
Hearing by mail addressed to: 

*E ___ 

Despite good and legal notice of the hearing, *E failed to appear for hearing. 
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11. Claimant showed it more probably true than not that his injury proximately 
caused his total wage loss from July 25 through November 14, 2011, and his partial 
wage loss from November 15, 2011, ongoing. Claimant returned to work for employer 
on November 15, 2011, but continues to miss some time from work due to his injury. 
There was no persuasive medical evidence otherwise showing that an authorized 
treating physician has placed claimant at maximum medical improvement. 

12. Crediting claimant’s testimony, the Judge finds claimant’s average weekly 
wage (AWW) is $800.00. Because employer and *E were uninsured on July 24, 2011, 
they are liable to pay claimant a 50% penalty on indemnity benefits for failure to insure. 
Claimant’s temporary total disability (TTD) rate, including penalty, therefore is $800.00 
per week, or $114.28 per day. Employer and *E are liable to claimant for TTD benefits 
over the period of 113 days from July 25 through November 14, 2011. Employer and *E 
thus are liable to pay claimant for TTD benefits in the amount of $12,914.29.  

 
CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensablility: 
 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained a compensable injury and that *E is liable for payment of his medical and 
indemnity benefits.  The Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
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to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The primary purpose of the Act is to provide injured workers a remedy for job-
related injuries without regard to fault.  See Travelers Insurance Co. v. Savio, 706 P.2d 
1258 (Colo. 1985).  The statutory scheme of the Act provides an injured worker 
compensation from the employer without regard to negligence; in return, the responsible 
employer is granted immunity from common-law negligence liability.  Buzard v. Super 
Walls, Inc., 681 P.2d 522 (Colo. 1984).  The Act contemplates that "statutory 
employers" are also afforded such immunity.  Travelers Insurance Co. v. Savio, supra.  
While a company may not be an injured worker's employer under common law, it may 
nevertheless be a statutory employer for purposes of workers' compensation coverage 
and immunity purposes.  O'Quinn v. Walt Disney Productions, 177 Colo. 190, 493 P.2d 
344 (1972). 
 

Section 8-41-401(1)(a), supra, provides: 
 

Any person, company, or corporation operating or engaged in or 
conducting any business by leasing or contracting out any part or all of the 
work thereof to any lessee, sublessee, contractor, or subcontractor ... shall 
be construed to be an employer ... and shall be liable ... to pay 
compensation for injury ... resulting therefrom to said lessees, sublessees, 
contractors, and subcontractors and their employees .... 

 
This provision of the Act makes general contractors ultimately responsible for injuries to 
employees of subcontractors.  Edwards v. Price, 191 Colo. 46, 550 P.2d 856 (1976).  Its 
purpose is to prevent employers from avoiding responsibility for injuries under the Act 
by contracting out their regular work to uninsured independent contractors.  Heflely v. 
Morales, 197 Colo. 523, 595 P.2d 233 (1979). 
 
 Here, the Judge found claimant showed it more probably true than not that he 
sustained an injury arising out of and within the course of his employment on July 24, 
2011, that required him to seek medical attention. Claimant thus proved by a 
preponderance of the evidence that he sustained a compensable injury. 
 
 The Judge further found that *E is claimant’s statutory employer, by virtue of 
acting as general contractor on the project, and because employer was non-insured on 
July 24, 2011. 
 
 The Judge concludes that *E is liable for paying claimant’s benefits under the 
Act. 
 
B. Temporary Disability and Medical Benefits: 
 
 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to medical and temporary disability benefits from July 25, 2011, ongoing. The 
Judge agrees. 
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 Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 
 
 To prove entitlement to TTD benefits, claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires 
claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  There is no statutory requirement that claimant establish 
physical disability through a medical opinion of an attending physician; claimant's 
testimony alone may be sufficient to establish a temporary disability.  Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity 
element of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform his regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
 
 As found by the Judge, claimant showed it more probably true than not that  
treatment he received from medical providers at Denver Health and Kaiser was 
reasonable and necessary to cure and relieve the effects of his work-related injury. 
 
 Claimant further showed it more probably true than not that his injury proximately 
caused his total wage loss from July 25 through November 14, 2011, and his partial 
wage loss from November 15, 2011, ongoing. The Judge found employer and *E liable 
to pay claimant TTD benefits over the period of 113 days from July 25 through 
November 14, 2011, for a lump sum amount of $12,914.29. 
 
 The Judge concludes that *E should pay, pursuant to fee schedule, for the 
medical treatment Denver Health and Kaiser provided claimant to treat his work-related 
injury. The Judge further concludes *E should pay claimant a lump sum amount of 
$12,914.29 for TTD benefits and penalty due him from July 25 through November 14, 
2011. *E should pay claimant temporary partial disability benefits from November 15, 
2011, ongoing pursuant to the Act. 
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ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. *E shall pay, pursuant to fee schedule, for the medical treatment Denver 
Health and Kaiser provided claimant to treat his work-related injury.  

2. *E shall pay claimant a lump sum amount of $12,914.29 for TTD benefits 
and penalty due him from July 25 through November 14, 2011.  

3. *E shall pay claimant temporary partial disability benefits from November 
15, 2011, ongoing pursuant to the Act. 

4. *E shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for future 
determination. 

6. In lieu of payment of the above compensation benefits to the claimant, *E 
shall: 
 
 a. Within ten (10) days of the date of service of this order, deposit the sum of 

$15,000.00 with the Division of Workers' Compensation, as trustee, to 
secure the payment of all unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/Trustee. The 
check shall be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

 
 b. Within ten (10) days of the date of service of this order, file a bond in the 

sum of $15,000.00  with the Division of Workers' Compensation within ten 
(10) days of the date of this order: 

 
  (1) Signed by two or more responsible sureties who have received prior 

approval of the Division of Workers' Compensation; or 
  (2) Issued by a surety company authorized to do business in Colorado. 
  The bond shall guarantee payment of the compensation and benefits 

awarded. 
 
 IT IS FURTHER ORDERED:  That the *E shall notify the Division of Workers' 
Compensation of payments made pursuant to this order. 
 

IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve *E of the obligation to pay the designated sum to the trustee or to 
file the bond.  §8-43-408(2), C.R.S. 
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7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __January 5, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-754-965 

ISSUES 

 1. Whether Dr. Mack’s opinions regarding causation, impairment and 
MMI are entitled to the deference afforded the opinion of a DIME physician where Dr. 
Mack was unable to complete a physical examination of the Claimant due to the fact 
that she was deceased prior to the scheduled examination. 

 2. Whether Respondent has overcome, by clear and convincing 
evidence, the opinion of the DIME physician concerning causation, the Claimant’s MMI 
status, and the Claimant’s impairment rating. 

 3. If the Claimant has overcome the DIME opinion, whether 
Claimant’s dependent sustained his burden of proving entitlement to PPD benefits 
pursuant to C.R.S. § 8-42-116. 

 4. If the Claimant has overcome the DIME opinion, the calculation of 
Claimant’s average weekly wage.  

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The Claimant was 45 years of age as of the date of injury. 
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 2. The Claimant has a history of chronic pain in her lower right back and 
buttock.  Prior to her admitted work injury, the medical records indicate that the 
Claimant has had continuing pain and symptoms in the area of her right lower back, 
right hip and right leg.  A medical report from Julie Monaco at the Salud Clinic dated 
April 14, 2006 notes that “the pain in her right lower back extends in her buttock, it is all 
the way down her leg.  It is worse with sitting for long periods of time as well as standing 
for long periods of time” (Respondents’ Exhibit H, p. 30).  During a visit to the Salud 
Clinic on July 10, 2007, the Claimant also reported “continued back pain.”  The Claimant 
stated that she feels “”the new job of stocking at grocery stores at [Employer] is causing 
her to have significant spasm in her lower back and lower right hip.  It radiates down her 
leg most of the time, but when that big spasm is there at the end of her workday, then 
she does take 2 Soma”  (Respondents’ Exhibit H, p. 32).   Prior to this, the Claimant had 
treated with Dr. Timothy Wirt.  The medical records in evidence reference treatment as 
early as 2001, although those records are not included in the evidence and were not 
provided.  The records from April of 2003 include an MRI review noting “at L4-L5, there 
is a posterior bulging disc with an annular tear as well as mile proliferative changes of 
the facet joints creating a moderate overall stenosis of the canal….At L5-S1, there is a 
diffusely bulging disc with some proliferative changes of the facet joints as well as 
exaggerated curvature of the spine.  This creates a mild right neural foraminal stenosis 
with no evident left neural foraminal stenosis” (Respondents’ Exhibit G, p. 29).  On April 
15, 2003, Dr. Wirt reviewed the MRI scan and opined that the Claimant’s “MRI scan 
really is now different than it was two years ago.  She has some degenerative change at 
L4-L5 and L5-S1.  There is a central and left-sided bulge.  She has right leg pain.  I just 
do not think any operative intervention is going to help this lady” (Respondents’ Exhibit 
F, p. 25).   

 
 3. On October 30, 2007 Claimant worked for Employer. On that date, the 
Claimant sustained a compensable industrial injury (Claimant’s Exhibit 1; Respondent’s 
Exhibit C).   
 
 4. The Claimant was injured when she fell backwards onto a pallet jack.  The 
Claimant completed a request for medical care on October 31, 2007 reporting that she 
“fell backward over pallet jack but fell directly on the jack.”  She stated that the injury 
was to her left tailbone (Respondent’s Exhibit D, p. 14).   
 
 5. The Claimant first obtained medical treatment at the Poudre Valley 
Hospital Emergency Department on October 30, 2007.  The Claimant reported “pain to 
the left lower back that radiates into the left buttock with radiation down the left lower 
extremity to the calf” and also “a burning across the top of her foot.”  The Claimant’s 
condition was assessed as acute low back pain (Claimant’s Exhibit 15, p. 95-96) 
 
 6. The Claimant was next evaluated at Concentra on November 1, 2007.  
Under history of present illness it is documented “she has pain in her lower lt. back and 
tailbone.” The injury is described as “a trip on an object injuring the left buttock and low 
back.”  It was noted that “the mechanism of injury was a trip on an object injuring the left 
buttocks and low back…the pain is located on left lumbosacral region.”  Review of the 
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physical examination portion of the November 1, 2007 chart note documents “palpation 
is positive pain at L3, L4, L5, at the sacral area and coccyx on the left…gait is favored 
left leg`” (Claimant’s Exhibit 12, pp. 83-85; Respondents’ Exhibit D, pp. 15-17).    
 
 7. The Claimant returned to Concentra for a follow up appointment on 
November 6, 2007 reporting to Dr. Rosalinda Pineiro that the pain medications are not 
helping with her pain and that she has pain sitting and standing and that the pain was 
so severe this day that she was nauseous.  The pain is continued to be reported in the 
lumbosacral region and buttocks.  Her pain medication was changed from Vicodin to 
Percocet (Claimant’s Exhibit 12, p. 81).  On November 8, 2007 the Claimant returned to 
Concentra again and stated that she felt the “pattern of symptoms is no better.”  The 
documents again report that “the pain is located on the left lumbosacral region and the 
buttocks” and that the Claimant’s gait favored her left leg.  She was assessed with a 
coccyx sprain, contusion of the buttocks and lumbar strain (Respondents’ Exhibit D, p. 
20).  On November 14, 2007, the Claimant reported that she was “50% better” from her 
fall and palpation was positive for pain on her left side (Respondents’ Exhibit D, p. 21). 
The Claimant underwent physical therapy at Concentra and as of November 28, 2007, 
she reported “she is feeling a little better, states she still has reminders and is a bit 
sore.” The physical therapist noted that the Claimant was “tender to the palpation of the 
L SIJ, L gluteal region.” (Claimant’s Exhibit 13, p. 86).  As of November 29, 2007, per 
the Concentra records, the Claimant’s history of present illness continues to state “the 
pain is located at left lumbosacral region and SI joint.”  Under physical examination 
“palpation is positive for pain at lumbosacral area on the left…” However, as of this 
appointment the Claimant reports “the pattern of symptoms is 80% better” and that she 
feels better after physical therapy that she has now had.  She was referred to Dr. Scott 
Parker for 4 sessions of chiropractic care (Claimant’s Exhibit 12, p. 78; Respondents’ 
Exhibit D, p. 22).   
 
 8. Dr. Scott I. Parker, D.C.,M.D., treated the Claimant through December 14, 
2007.  Dr. Parker first evaluated and treated the Claimant on November 30, 2007.  In 
the initial physical examination, Dr. Parker noted that “palpation demonstrates 
tenderness of the bilateral sacroiliac joint with restriction noted of the left sacroiliac joint.  
Muscle spasm is noted in the bilateral lumbosacral region.”  (Claimant’s Exhibit 14, pp. 
91-92). Dr. Parker’s December 7, 2007 progress note indicates that the Claimant was 
very sore following her initial chiropractic treatment and did not report improvement in 
her symptoms.  She received her second treatment at that appointment and reported 
some loosening of the muscle spasm (Claimant’s Exhibit 14, p. 90).  In Dr. Parker’s 
December 12, 2007 progress note he indicates “She reports that her left sacroiliac joint 
dysfunction continues to improve.  She feels this has been helping her.”  Dr. Parker 
noted “she ambulates well and without difficulty and was able to transition from a seated 
to a standing position without difficulty or reported pain…She is neurologically intact for 
her strength screening and sensation to light touch at the bilateral lower extremities.” A 
mild muscle spasm was still noted in the lumbar region bilaterally (Claimant’s Exhibit 14, 
p. 89; Respondents’ Exhibit E, p. 23).  On December 14, 2007 Dr. Parker did a final 
evaluation and treatment noting “she reports that her left sacral joint dysfunction is now 
improved 90%.  She states that she has been feeling good to date.  She states that she 
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feels that her current discomfort level is most likely ‘normal’ for her.”  Dr. Parker 
reported that objectively “the patient appears comfortable does not appear to be any 
distress…ambulation is performed without difficulty. Lumbar range of motion is stable in 
all planes and she reports some stiffness in all planes.  Pain is not reported.  Strength 
screening is 5/5 and sensation is intact to light touch of the bilateral lower extremities.”  
Following the 4th authorized chiropractic treatment, Dr. Parker released Claimant and 
advised her to follow up with Keith Meier the nurse practitioner who had referred the 
Claimant to Dr. Parker. 
 
 9. On December 13, 2007, the Claimant had an appointment at the Salud 
Clinic again and was treated by Dr. Michele Thieman.  Dr. Thieman noted that the 
Claimant has “chronic low back pain” and a disc protrusion at L4-L5 and returned for 
refills of her medications, including Soma for the back pain.  The Claimant reported that 
she was “very sore after work because she does have a lot of crouching and kneeling at 
work” (Respondents’ Exhibit H, p. 34).   
 
 10. Up until December 14, 2007, the pain and symptoms attributed to the 
October 30, 2007 work injury when she fell were reported in the medical records as 
located on the left side of her lower back and tailbone.  The medical records in the 
evidence do not indicate that the Claimant’s right side was impacted by her work injury, 
and, other than a couple of references to right hip pain, all references are to pain and 
treatment for the Claimant’s left lower back and tailbone.   
 
 11. At the December 14, 2007 follow up appointment with Keith Meier, NP at 
Concentra, the Claimant reported “she feels the pattern of symptoms is improving.” 
Nurse Meier noted the pain was located on the right lumbosacral region, SI joint and 
piriformis and that the Claimant reported the pain as “severe and aching.”  She told 
Keith Meier “I really don’t know what the chiropractor was supposed to do for me and I 
guess I am a little better.”  Upon examination, palpation was positive for pain at L5, at 
sacral area, right piriformis muscle and coccyx on the right (Claimant’s Exhibit 12, p. 
75).   From this point forward in the medical records, rather than noting pain and 
treatment to the Claimant’s the left lumbosacral region and the buttocks, the medical 
records report pain on the Claimant’s right side and the treatment is now directed to the 
right side of the Claimant’s low back, right hip, right buttocks and right leg.   
 
 12. By her January 18, 2008 visit at Concentra, the Claimant advised Keith 
Meier that “she feels the pattern of symptoms is worsening.”  In spite of physical therapy 
and chiropractic care, the pain did not resolve.  The pain was reported as located “on 
right SI joint, sacral region and the hip and piriformis muscle” and the pain was 
describes and “severe and aching.”  The Claimant noted that her symptoms are 
exacerbated by walking, standing, massage or exercise and she could not identify any 
alleviating factors (Claimant’s Exhibit 12, p. 73).  On a return visit to Concentra on 
February 7, 2007, the Claimant continued to report her symptoms were no better and 
that the pain was described as “moderate, aching, burning, sharp and stabbing.”  She 
was referred to Dr. Scott Hompland for a right L5-S1 facet injection (Claimant’s Exhibit 
12, pp. 71-72).  She saw Dr. Hompland on February 22, 2008 for right L5-L6, L6-S1 
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medial branch blocks for diagnostic purposes.  Dr. Hompland’s diagnosis is “right low 
back pain with spondylosis of lumbar spine” (Claimant’s Exhibit 11, pp. 47-48).  On 
March 10, 2008, Dr. Piniero notes that the Claimant had her injection and was awaiting 
a surgical consult.   
 
 13. The Claimant initially saw Dr. Samuel Smith on March 28, 2008 on a 
referral from Dr. Pineiro.  Dr. Smith noted that the Claimant was in “acute distress” upon 
examination and her spine motion was limited.  Dr. Smith also noted that the Claimant 
reported that physical therapy and chiropractic care did not lead to relief of her pain 
symptoms but she did get short term relief with an injection from Dr. Hompland. Dr. 
Smith assessed the Claimant’s condition as lumbar spondylosis and right sciatica.  He 
referred the Claimant for an MRI and recommended continued conservative care with 
the potential for epidural injections or surgery if an obvious source to the sciatica is 
identified.  Rather than indicating that she had left-sided symptoms, the Claimant 
reported that she “had low back pain with throbbing right leg pain radiation….does feel 
like right hip is going to give out.”  There are no complaints of left low back or left leg 
pain in Dr. Smith’s medical report   (Claimant’s Exhibit 10, pp. 28-30).   
 
 14. On April 8, 2008, Keith Meier noted that the Claimant was in emotional 
distress but physically “was able to walk and transition from a sitting to standing and 
standing to sitting position without noted discomfort.”  The Concentra records also 
indicate that the Claimant was scheduled for an MRI and for a return visit to Dr. Smith.  
(Claimant’s Exhibit 12, p. 67).  On April 11, 2008, the Claimant returned to Dr. Smith’s 
office to review the results of her lumbar MRI.  She reported no change in her 
symptoms which have “been occurring in a persistent pattern for months” and are 
described as a moderate dull, aching, throbbing low back pain that radiates to the right 
leg.  There are no factors which relieve the pain.  Because the conservative measures 
failed to relieve the pain, including the facet injections, Dr. Smith now recommended 
that the Claimant return to Dr. Hompland for a series of epidural steroid injections.  If 
these provide improvement, even if her condition is still not perfect, Dr. Smith state that 
would be a good result and she should stop.  However, Dr. Smith also noted that if the 
Claimant did not get relief from the injections, then it may be necessary for the Claimant 
to obtain a second surgical opinion regarding a fusion procedure (Claimant’s Exhibit 10, 
pp. 26-27). 
 
 15. On April 29, 2008, Dr. Hompland performed epidural steroid injections at 
L5-S.  Dr. Hompland noted that the low back pain was greater on the right side than the 
left (Claimant’s Exhibit 11, pp. 45-46).  On May 7, 2008, the Claimant advised Dr. 
Pineiro that the April 29, 2008 injections were very painful and they did not help and that 
she was not interested in having them again.  Dr. Pineiro also notes that Dr. Smith did 
not believe she was a good surgical candidate and so Dr. Pineiro felt that the Claimant 
was “now ready for pain management” and her case was going to be transferred to Dr. 
Wunder (Claimant’s Exhibit 12, pp. 62-63).   
 
 16. On July 30, 2008, the Claimant met with Dr. Jeffrey Wunder and he 
reported that she was fairly upset by a discussion she had with Dr. Hompland about a 
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proposed treatment involving radiofrequency facet neurotomies because the Claimant 
felt that Dr. Hompland made the procedure sound like a “nightmare” and it may make 
her condition worse or require multiple repetitions.  Because of the concerns raised 
about Dr. Hompland’s explanation of the radiofrequency procedure, Dr. Wunder also 
recommended that the Claimant see Dr. Sacha for a consultation and possibly for a 
repeat of the medial branch blocks (Claimant’s Exhibit 12, p. 61).  On July 29, 2008, 
Claimant reported to Dr. Hompland that, “she had significant level of relief from one of 
her injections. She believes this to have been the medial branch blocks. She was told 
by Dr. Wunder to consider radiofrequency lesioning, as a recent evaluation by Dr. Smith 
did not recommend any surgery (Claimant’s Exhibit 11, p. 44).  
 
 17. On August 18, 2008 Dr. John Sacha performed a right sided L4-5 medial 
branch block and a right sided L5-S1 medial branch block. In his report Dr. Sacha notes 
that, “[t]he patient had 100% relief of her pain indicating a diagnostic response to this 
procedure” (Claimant’s Exhibit 9, pp. 24-25).   
 
 18. Based upon the medical records entered into evidence, there does not 
appear to be any significant activity related to treatment of the work injury between 
August 18, 2008 and February of 2009.  The Claimant did see Dr. Monaco at the Salud 
Clinic for follow up on medical conditions unrelated to the work injury on August 21, 
2008.  There were no complaints of back pain listed in the medical notes (Respondents’ 
Exhibit H, p. 41).   
 
 19. On February 27, 2009, the Claimant was referred to Dr. Hompland for a 
pain management visit.  The Claimant reported that her pain was “located in the right 
low back, with some radiation to the right leg.” The Claimant’s current medications were 
reviewed and the bulk of the appointment was spent counseling the Claimant regarding 
her diagnosis and reviewing imaging studies and the notes from Dr. Wunder and Pineiro 
and discussing the radiofrequency lesioning treatment option (Claimant’s Exhibit 11, pp. 
42-43).   
 
 20. On March 25, 2009, The Claimant returned to Concentra for an 
appointment with Dr. Pineiro who noted the Claimant was not currently working because 
there was no light duty available and she reported that she was no longer working for 
Employer.  Dr. Pineiro assessed the Claimant with a lumbar strain with lumbar 
radiculopathy and discussed a proposed radiofrequency treatment with Dr. Hompland 
along with other treatment options (Claimant’s Exhibit 12, p. 60).   
 
 21. The Claimant met with Dr. Hompland again on March 27, 2009 to review 
medications and to discuss consideration of the radiofrequency lesioning.  Dr. 
Hompland noted that he renewed her pain medications and stated that he would pursue 
authorization of the radiofrequency lesioning procedure.  Dr. Hompland’s notes indicate 
that the Claimant’s pain “has previously been diagnosed as facet joint dysfunction with 
pain based upon medial branch blocks to her low lower lumbar vertebrae on the 
symptomatic right side”  (Claimant’s Exhibit 11, pp. 40-41).   
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 22. On May 28, 2009, the Claimant visited the Salud Clinic with complaints of 
“worsening anxiety and depression” noted that her husband was recently arrested and 
put in jail for domestic violence and threatening her with a weapon.”  The Claimant also 
noted that this was the 4 year anniversary of the death of her son (Respondents’ Exhibit 
H, p. 43).  On June 12, 2009, the Claimant returned to the Salud Clinic with complaints 
of depression, anxiety, and neck and diffuse body pain. The Claimant reported that “her 
husband just got out of jail for domestic violence against her.”  The Claimant mentioned 
that “without a job and a decent husband, and a recent anniversary of son’s death, she 
is feeling very down and depressed and unmotivated.”  There is no mention of back 
pain complaints (Respondents’ Exhibit H, p. 44).   
 
 23. The Claimant did not proceed with the trial of the radiofrequency lesioning 
procedure scheduled for May 8, 2009 because she received notice that her sister died 
the day before and she was dealing with that.  At the time of a June 9, 2009 
appointment with Dr. Pineiro, the Claimant was not taking any medications and she had 
not been back to see the pain specialist Dr. Hompland.  Dr. Pineiro made an 
appointment with Dr. Hompland so the Claimant could refill prescriptions and determine 
if the radiofrequency lesioning procedure would still be a good option (Claimant’s Exhibit 
12, p. 59).  Dr. Hompland met with the Claimant on July 7, 2009 and he noted that a 
severe family conflict, then a death of a family member, prevented the Claimant from 
going to her previously scheduled radiofrequency lesioning appointment.  The 
Claimant’s hydrocodone prescription was renewed for pain and she was rescheduled 
for the radiofrequency lesioning.  Dr. Hompland noted that the Claimant has “intractable 
low back pain, with positive response to medial branch blocks”  
(Claimant’s Exhibit 11, p. 39).  The Claimant saw Dr. Hompland again on August 4, 
2009 for further pain management and to renew her pain medications.  Dr. Hompland 
noted the Claimant was depressed and anxious and identified some stressors in the 
Claimant’s life.  She was scheduled for a rhizotomy  (Claimant’s Exhibit 11, p. 38).   
 
 24. On August 4, 2009, the Claimant was seen again at Salud Clinic.  The 
Claimant noted a significant amount of stressors dealing with her family life and was 
seen for hypertension and fibromyalgia.  There was no mention of back pain in the 
medical notes for this visit (Respondents’ Exhibit H, pp. 45-46).  However, at an 
appointment two days later on August 6, 2009, the Claimant mentions that she is 
“having back surgery next week” according to Dr. Stacie Johns’ notes (Respondents’ 
Exhibit H, p. 47).   
 
 25. On August 14, 2009, Dr. Hompland’s preoperative diagnosis of the 
Claimant was “facet joint pain, right side, involving the L5-6 and L6-S1 joints.”  Dr. 
Hompland performed a median branch block procedure to the L6, L5 and L4 nerves, 
stimulating the medial branch with radiation to the back using a 20-gauge radio 
frequency lesioning needle (Claimant’s Exhibit 11, pp. 35-37.  
 
 26. The Claimant continued to follow up with Dr. Hompland.  On September 1, 
2009, Claimant reported to Dr. Hompland that she had continued right low back pain 
radiating into the buttock.  Dr. Hompland  documented that she was recovering from her 
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August 14th rhizotomy (a/k/a “radiofrequency lesioning”) but he noted that he was 
“surprised…that her back symptoms are persistent” (Claimant’s Exhibit 11, p. 34). On 
September 29, 2009 Claimant reported to Dr. Hompland that her leg symptoms 
resolved following her recent rhizotomy, although the Claimant still had “some pain in 
her right greater than left low part of her back.”  Nevertheless, Dr. Hompland opined that 
Claimant had reached MMI as of this evaluation since he did not anticipate further 
surgery or injections other than maintenance treatment (Claimant’s Exhibit 11, p. 33).   
When he saw the Claimant again on October 20, 2009, Dr. Hompland again opined that 
the Claimant was at MMI as of the last visit in spite of continued chronic back pain 
which is controlled by medications (Claimant’s Exhibit 11, p.32).   
 
 27. On November 25, 2009, Dr. Rosalinda Pineiro at Concentra found 
Claimant at MMI as of November 18, 2009 for the “work-related injury of October 30, 
2007.”  Dr. Pineiro noted that the Claimant was under the care of Dr. Scott Hompland 
who did a right side facet injection which provided the Claimant with benefit (Claimant’s 
Exhibit 12, p. 50).  Dr. Pineiro did not address apportionment at that time pending 
receipt of Claimant’s pre-existing medical records from Respondent.  
 
 28. On December 7, 2009, the Claimant saw Lisa Bolander a licensed Social 
Worker at Salud Clinic at the request of Dr. Johns.  The Claimant reported increased 
anxiety and reported “a recent altercation with her spouse who put a gun to her head.  
She reported he has been charged and is going to jail next month.  She also reported 
another incident about six months ago when she was severely beaten.”   
 
 29. Dr. Pineiro issued an “Addendum to note that was dictated on 11/25/2009” 
which address apportionment and awarded a 8% whole person impairment rating for 
the lumbar spine after apportionment (Claimant’s Exhibit 12, p. 49).  (It should be noted 
that this report is dated 11/18/09 which is apparently an incorrect date since it was 
obviously authored after Dr. Pineiro’s January 13, 2010 telephone call to the DOWC, 
and there is also a note in the bottom left hand side of the page indicating that the last 
update was on 01/15/2010). 
 
 30. Respondents disagreed with Dr. Pineiro’s impairment rating and 
requested a DIME. Claimant was scheduled to attend a DIME appointment with Dr. 
Robert P. Mack on March 26, 2010.  Unfortunately, prior to attending her DIME 
examination with Dr. Mack, the Claimant died of anoxic encephalopathy due to or 
caused by PEA cardiac arrest due to or caused by polysubstance abuse (Claimant’s 
Exhibit 4, p. 7).   
 
 31. In the meantime, the Claimant’s attorney had arranged for his client to 
undergo an independent medical examination with Dr. John S. Hughes and the 
Claimant met with Dr. Hughes on March 3, 2010.  The Claimant reported to Dr. Hughes 
that she was “really stiff” at the outset of the appointment since it was a long way to get 
to Dr. Hughes office.  In comparing the Claimant’s history to the initial medical records, 
Dr. Hughes notes that the Claimant’s mechanism of injury is consistent with emergency 
room treatment records in which “[s]he was documented with presenting complaints of 
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left low back pain...and…tenderness along with left paraspinal muscle tenderness in the 
lumbar spine region”  (Claimant’s Exhibit 6, p. 10).    Dr. Hughes opined that the trial of 
chiropractic care “was not helpful” as noted in Dr. Parker’s December 14, 2007 record 
(Claimant’s Exhibit 6, p. 11).  However, Dr. Parker’s December 14, 2007 record actually 
indicates that the Claimant underwent “a complete trial of chiropractic treatment with 
significant relief” and that she “responded very well” and that the Claimant reported “her 
left sacroiliac joint dysfunction is now improved 90%” and that “her current discomfort 
level is most likely ‘normal’ for her” (Claimant’s Exhibit 14, p. 88).  Dr. Hughes then 
reviews Dr. Hompland’s care and the treatment provided by other doctors directed at 
the Claimant’s right-sided pain.  Dr. Hughes notes that the Claimant relates that as of 
the March 3, 2010 visit with Dr. Hughes, she “continues to be symptomatic with right low 
back pain that is constant….she describes her pain as throbbing, aching, and sharp, 
and that it radiates down her right leg to her foot”  (Claimant’s Exhibit 6, pp. 11-12).  Dr. 
Hughes notes that the Claimant recalled the onset of her low back pain was in the 
1990’s when she was sent to Dr. Timothy Wirt who noted “right radicular leg pain” in 
April of 2003 that had endured for one and a half years and did not improve with non-
surgical care (Claimant’s Exhibit 6, p. 12).  Upon examination, Dr. Hughes noted “right 
sciatic notch tenderness” and sensation generally diminished in the right foot.  Dr. 
Hughes found the Claimant’s lumbar ranges of motion diminished (Claimant’s Exhibit 6, 
p. 14).  Dr. Hughes opined that the Claimant reached MMI, but he did not state when 
she reached MMI in the March 2010 report.  At his deposition, Dr. Hughes testified that 
he agreed with Dr. Pineiro that the Claimant reached “a point of medical stability” by 
November 18, 2009.  Dr. Hughes testified that “treatment subsequent to this date is on 
the order of medical maintenance” (Transcript of Deposition of Dr. Hughes, p. 25-26). 
Dr. Hughes opined that the Claimant’s impairment resulting from a specific lumbar spine 
disorder was 1% of the whole person after apportionment for a pre-existing specific 
disorder impairment.  Dr. Hughes also provided another 11% impairment of the whole 
person for reduced range of motion. Therefore, after apportionment for a pre-existing 
lumbar condition, Dr. Hughes opines that the Claimant sustained a 12% whole person 
impairment of the whole person attributable to the October 30, 2007 work injury.  Dr. 
Hughes also recommended continued maintenance care directed to chronic pain, as 
outlined in Dr. Hompland’s report of January 22, 2010.   
 
 32. Dr. Mack was not able to interview or examine the Claimant due to her 
intervening death for causes not related to her October 30, 2007 work injury.  The 
Claimant’s attorney (and now the attorney representing Claimant’s Widower) requested 
that Dr. Mack perform the DIME on a review of the medical records (Respondents’ 
Exhibit B, p. 7; Respondents’ Exhibit A, p. 2).  On November 5, 2010, the Independent 
Medical Examination Unit of the Division of Workers’ Compensation served a Notice of 
Completion of IME Proceeding. 
 
 33. Dr. Mack reviewed all of the medical records provided and offered his 
initial Division Independent Medical Exemption report on May 24, 2010.  Dr. Mack 
opined that: 
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My impression is that this lady had a soft tissue injury to her back and 
aggravated underlying facet arthropathy that was clearly preexisting.  She 
had a satisfactory response to conservative management initially.  Based 
on her medical record review, I would have considered her at maximum 
medical improvement on December 14, 2007, when she was discharged 
by Dr. Parker.  However, because of her obesity and obvious loss of core 
strength, she had a deteriorating situation with her back (Respondents’ 
Exhibit B, pp. 11-12).   

 
 34. Counsel for Claimant and Claimant’s Widower requested that Dr. Mack 
address permanent medical impairment (Respondents’ Exhibit A, pp. 2-3).  On August 
3, 2010 Dr. Mack documented as a result of the October 30, 2007 industrial injury 
Claimant did not sustain any ratable medical impairment.  Rather, Dr. Mack asserted 
that because the Claimant suffered a soft tissue injury which resolved within 
approximately 6 weeks of her injury, she did not have a ratable impairment 
(Respondents’ Exhibit B, p. 5).   
  
 35. On November 29, 2010 the Respondents filed a Final Admission of 
Liability awarding a 0% impairment rating (Claimant’s Exhibit 1; Respondents’ Exhibit 
C).   On December 20, 2010 the Claimant filed an Objection to Final Admission.  On 
December 21, 2010 Claimant filed an Application for Hearing endorsing the issues of 
AWW, PPD, death benefits and overcoming Dr. Mack’s DIME. 
 
 36. On October 12, 2011, Dr. Hughes testified by deposition as an expert 
witness board certified in occupational medicine and currently a Level II accredited 
physician (Transcript of Deposition of Dr. Hughes, pp. 2-3) Dr. Hughes testified that Dr. 
Mack did not complete the DIME process of patient interview and physical examination 
because the Claimant was deceased.  Therefore, Dr. Hughes opined that Dr. Mack only 
had a “two-dimensional view” of the Claimant’s responses to therapy and symptoms.  
Dr. Hughes (Transcript of Deposition of Dr. Hughes, p. 8).  Dr. Hughes further testified 
that it was his opinion that the Claimant had positive diagnostic and therapeutic 
responses to treatment administered subsequent to December 14, 2007 (Transcript of 
Deposition of Dr. Hughes, pp.18-21).  Dr. Hughes testified that his opinion and that of 
Dr. Mack on the date of MMI were beyond a mere difference of opinion.  Dr. Hughes 
stated that he thinks “it’s an error that truly flies in the face of medical evidence recorded 
in [the Claimant’s] case and really should have been detected by Dr. Mack through the 
simple process of case review.  In my opinion, there was ample documentation of 
substantial and measurable improvement subsequent to December 14, 2007” 
(Transcript of Deposition of Dr. Hughes, pp. 24-25).  Dr. Hughes also disagreed with Dr. 
Mack’s opinion that no permanent impairment was associated with the Claimant’s work 
injury (Transcript of Deposition of Dr. Hughes, p. 26).  Dr. Hughes testified that he found 
that the Claimant sustained an 11 % whole person impairment, after apportionment, for 
the specific injury and range of motion deficits (Transcript of Deposition of Dr. Hughes, 
pp. 57-58).   
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 37. At the hearing, Dr. Mack testified as an expert witness board certified in 
orthopedic medicine and currently a Level II accredited physician.  Dr. Mack provided 
testimony regarding the circumstances leading up to his DIME record review, noting that 
although the Claimant died prior to the scheduled examination, he did not believe that a 
physical examination was necessary to determine the date of MMI in this case since 
there was a 3-year interval between the date he determined MMI and the date he was 
to examine the Claimant anyhow and her condition would likely have changed by that 
point.  Dr. Mack also opined that often the medical records are more accurate than a 
patient’s memory and he felt it was reasonable to rely on those in this case and he did 
not need an interview to reach his conclusions.  While referring to certain medical 
records from Concentra contained in the Respondents’ Exhibit D, Dr. Mack pointed out 
that the medical treatment records from the initial evaluation through December 14, 
2007all identify the Claimant’s pain as being located on the left side.  Then, notably, Dr. 
Scott Parker reported that the Claimant told him that she felt that “her current discomfort 
level is most likely ‘normal’ for her” at the 90% improvement estimate.   
 
 38. Dr. Mack’s opinion that the Claimant reached MMI as of December 14, 
2007 for an October 30, 2007 work injury is persuasive, especially when coupled with 
the medical records which show that the left-sided pain and symptoms that the Claimant 
suffered as a result of the work injury appear largely resolved as of December 14, 2007.  
Between the date of the work injury and December 14, 2007, the Claimant is reporting 
left-sided pain and the symptoms, including the bruising and the Claimant’s limp, all 
indicate an injury to her left low back and buttocks.  This is consistent with the reported 
mechanism of injury with the Claimant falling backwards and landing on a pallet jack on 
the left side of her tailbone.  From October 30, 2007, the Claimant’s symptoms continue 
to improve with conservative treatment until she reports on December 14, 2007 that her 
symptoms are 90% resolved, which she states is about ‘normal’ for her.  After this point, 
the Claimant’s medical records document largely right-sided pain and symptoms and 
treatment related to the Claimant’s right low back and buttocks and radiation of pain into 
the Claimant’s right leg.   
  
 39.  This case boils down to a difference of opinion between Dr. Hughes and 
Dr. Mack.  Mere differences of opinion are insufficient to establish that the Division 
Independent Medical Examiner’s opinion is wrong.  Moreover, Dr. Hughes admitted Dr. 
Mack did not violate a rule in conducting the DIME in the manner that he did.  The 
Claimant’s Widow failed to meet the burden of proof to establish by clear and 
convincing evidence that Dr. Mack’s DIME opinion was erroneous.   
 

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
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A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Validity of DIME Report 

 Claimant and Claimant’s Widower argue that Dr. Mack’s opinion should not be 
afforded the rebuttable presumption of validity because he did not conduct an interview 
with the Claimant nor did Dr. Mack conduct a physical examination.  Without citing any 
legal authority to support this position, Claimant argues that the DIME process was not 
completed in this case because critically important and material portions did not occur.  
However, C.R.S. §8-42-107(8)(b.5)(I)(D) provides, in pertinent part, that, “[a]ny review 
by an independent medical examiner shall be based on the employee’s written medical 
records only, without further examination, unless a party to the dispute requests that 
such review include a physical examination by the independent medical examiner.”  
Nothing in C.R.S. §8-42-107.2 or WCRP Rule 11 mandates a physical examination or 
an interview.   
 
 In this case, a physical examination and interview of the Claimant were initially 
contemplated by the parties. However, the Claimant died after the DIME physician was 
selected but before the scheduled examination could occur.  Counsel for the Claimant 
then requested that Dr. Mack conduct a record review only.  The evidence establishes 
that the procedure for the DIME by Dr. Mack, after the Claimant’s untimely death, was 
approved by the parties and that the Independent Medical Examination Unit of the 
Division of Workers’ Compensation was aware of, and approved of, the DIME 
procedure whereby Dr. Mack performed a record review only.  After receiving an update 
to the initial report, the Independent Medical Examination Unit of the Division of 
Workers’ Compensation served a Notice of Completion of IME Proceeding.  There is no 
persuasive factual or legal support for the Claimant’s contention that the DIME process 
in this case was not complete.  Nor is there persuasive support for the theory that Dr. 



 

 24 

Mack’s DIME opinion is not entitled to the usual deference and need not be overcome 
by clear and convincing evidence.   
 

Burden of Proof for Challenging an Opinion Rendered by a DIME Physician 
 

MMI Status 
 

The DIME physician’s findings include his subsequent opinions, as well as his 
initial report. Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 (Colo. App. 
2005).  The finding of a DIME physician concerning whether or not a Claimant is at 
Maximum Medical Improvement (“MMI”) is binding on the parties unless it is overcome 
only by clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and 
convincing evidence is that which is “highly probable and free from serious or 
substantial doubt.”  Thus, the party challenging the DIME physician's finding must 
produce evidence contradicting the DIME which is unmistakable and free from serious 
or substantial doubt showing it highly probable the DIME physician is incorrect.  Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Leming v. 
Industrial Claim Appeals Office, 62 P.3d 1015 (Colo. App. 2002).   

 
MMI exists at the point in time when “any medically determinable physical or 

mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-201(11.5), 
C.R.S.  Under the statute, MMI is primarily a medical determination involving diagnosis 
of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  Mosley 
v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a DIME 
physician’s finding that a party has or has not reached MMI, or when MMI was reached, 
will be binding unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as to MMI is a question of fact for the ALJ as the 
sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 
 A finding that the claimant needs additional medical treatment (including 

surgery) to improve his condition by reducing pain or improving function is inconsistent 
with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 
1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1080 
(Colo. App. 1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. 
March 2, 2000).  Similarly, a finding that additional diagnostic procedures which offer a 
reasonable prospect for defining the claimant’s condition or suggesting further treatment 
are warranted would be consistent with a finding that a Claimant was not at MMI.  Hatch 
v. John H. Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve the 
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condition or the possibility of improvement or deterioration resulting from the passage of 
time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor does the need for 
recommended diagnostic testing solely to assist in the maintenance of a claimant’s 
condition.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. 
App. 2005).   

 
Here, the Claimant has failed to meet his burden of proof to show that it is highly 

probable that the opinion of Dr. Mack on the determination of the Claimant’s MMI status 
was clearly incorrect.  Dr. Mack opined that the Claimant reached a point of medical 
stability as of December 14, 2007 for symptoms and conditions arising out of the 
October 30, 2007 work injury. He diagnosed her with a soft tissue injury.  The Claimant 
reported a mechanism of injury that caused her to sustain injury and suffer pain and 
symptoms on her left lower back and buttocks with pain radiating into the left leg.  As of 
December 14, 2007, the Claimant reported that she was 90% better and that was 
‘normal’ for her given that she had pre-existing chronic low back pain.  The conservative 
treatment and diagnostic testing conducted prior to December 14, 2007 was directed at 
her left-sided symptoms and resulted in a resolution of those symptoms.  Subsequent to 
December 14, 2007, the treatment, therapy and diagnostic work was directed at the 
symptoms and pain that the Claimant reported on her right lower back and radiating into 
her right leg.  To the extent that this continued treatment was even related to conditions 
relating to the Claimant’s October 30, 2007 work injury, Dr. Mack testified persuasively 
that this continued treatment was in the nature of maintenance and that it did not 
improve the Claimant’s condition or functioning.   

Although the Claimant continued to treat and consult with Dr. Pineiro at 
Concentra, and through referrals, with Dr. Hompland, Dr. Sacha, Dr. Wunder and Dr. 
Smith through August 18, 2008, the various conservative measures and procedures had 
no lasting effect, and sometimes no effect at all when it came to providing any 
significant relief of the Claimant’s symptoms.  She was evaluated for surgery, but Dr. 
Smith opined, and the other treating physicians did not dispute, that she was not a good 
candidate for surgical intervention.  Then, from August 18, 2008 through February of 
2009, there is no significant activity related to any treatment for Claimant’s low back 
condition.  From February 2009 through November 18, 2009, the Claimant treated with 
Dr. Hompland, receiving pain medications during this time and also undergoing a 
rhizotomy (or “radiofrequency lesioning”) on August 14, 2009.  However, after this 
treatment, Dr. Hompland noted that he was “surprised…that her back symptoms are 
persistent.” Dr. Hompland opined that the Claimant was at MMI as of September 29, 
2009 because, although the Claimant still had residual chronic pain, he did not 
anticipate further surgery or injections other than maintenance treatment. (the Claimant 
reached “a point of medical stability.”   Dr. Pineiro found the Claimant to be at MMI as of 
November 18, 2009 and Dr. Hughes agreed with Dr. Pineiro.  Although, Drs. Hompland, 
Pineiro and Hughes find that the Claimant was at a later date than Dr. Mack, these are 
merely differing opinions.  While continued treatment was offered, the Claimant’s 
symptoms and pain relief did not measurably improve after December 14, 2007.  If 
anything, the various treatments were in the nature of maintenance.  Moreover, as 
stated previously, the treatment after December 14, 2007 appears to be directed at the 
Claimant’s pre-existing chronic right-sided low back and buttock pain and not at the 
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symptoms and condition resulting from the October 30, 2007 injury to her left low back 
and buttocks.   

Impairment Rating 

A DIME physician must apply the AMA Guides when determining the claimant’s 
medical impairment rating.  Section 8-42-101(3.7), C.R.S.; §8-42-107(8)(c), C.R.S.  The 
finding of a DIME physician concerning the claimant’s medical impairment rating shall 
be overcome only by clear and convincing evidence.  Clear and convincing evidence is 
that which is “highly probable and free from serious or substantial doubt.”  Thus, the 
party challenging the DIME physician's finding must produce evidence contradicting the 
DIME which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 
1015 (Colo. App. 2002).   

 
As a matter of diagnosis, the assessment of permanent medical impairment 

inherently requires the DIME physician to identify and evaluate all losses that result 
from the injury, including whether the various components of the Claimant’s medical 
condition are causally related to the industrial injury.  Mosley v. Industrial Claim Appeals 
Office, 78 P.3d 1150 (Colo. App. 2003); Martinez v. Industrial Claim Appeals Office, 176 
P.3d 826.  Consequently, a DIME physician’s finding that a causal relationship does or 
does not exist between an injury and a particular impairment must be overcome by clear 
and convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998).   
 

Ultimately, the questions of whether the DIME physician properly applied the 
AMA Guides, and whether the rating was overcome by clear and convincing evidence 
present questions of fact for determination by the ALJ.  Wackenhut Corp. v. Industrial 
Claim Appeals Office, supra.  Not every deviation from the rating protocols of the AMA 
Guides requires the ALJ to conclude that the DIME physician’s rating has been 
overcome as a matter of law.  Rather, deviation from the AMA Guides constitutes 
evidence that the ALJ may consider in determining whether the DIME physician’s rating 
has been overcome.  Wilson v. Industrial Claim Appeals Office, 81 P.3d 1117 (Colo. 
App. 2003); Adams v. Manpower, supra.  Moreover, a mere difference of opinion 
between physicians does not necessarily rise to the level of clear and convincing 
evidence.  See Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 4-350-36 
(ICAO March 22, 2000).  

Here, Dr. Mack found that the Claimant suffered a soft tissue injury which 
resolved within approximately 6 weeks of her injury, he opined that she did not have a 
ratable impairment under Table 53 AMA Guides.  Because the Claimant reached MMI 
as of December 14, 2007 with a resolution of the symptoms arising out of her October 
30, 2007 work injury, the ALJ credits the testimony of Dr. Mack and finds that the 
Claimant has failed to overcome Dr. Mack’s DIME opinion by clear and convincing 
evidence.  
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Therefore, the Claimant’s application to overcome the DIME opinion is denied 
and dismissed and the Claimant is found to be at MMI as of December 14, 2007 with no 
ratable impairment.   

Remaining Issues 
 

 The Claimant (or the Claimant’s Widower, in this case) first needed to overcome 
the DIME opinion of Dr. Mack to establish that the Claimant would have been entitled to 
PPD benefits.  However, the ALJ found that Dr. Mack’s opinion that the Claimant was at 
MMI as of December 14, 2007 and that she did not have a ratable impairment for a 
condition related to the October 30, 2007 work injury was not overcome by clear and 
convincing evidence.  Since the Claimant failed to meet the burden of overcoming the 
DIME opinion on the issues of causation, MMI and impairment,, the issue of whether the 
Claimant’s dependent would be entitled to benefits pursuant to C.R.S. §8-42-116 is 
moot as is the issue of average weekly wage (AWW).   
 

ORDER 

 It is therefore ordered that: 

1. The Claimant has failed to prove by clear and convincing evidence 
that the DIME opinion of Dr. Mack is incorrect. 

2. The Claimant’s application to overcome the DIME opinion is denied 
and dismissed and the Claimant is found to be at MMI for all conditions related to the 
October 30, 2007 work injury with no resulting ratable impairment in accordance with 
Dr. Mack’s DIME opinion. 

3.  Because Claimant has not overcome the DIME opinion, the 
remaining issues presented are moot. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 5, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-733-270-01 

ISSUES 

 Whether Respondent has proven that Claimant received an overpayment as 
defined in Section 8-40-201 (15.5), C.R.S. and whether Respondent is entitled to 
recover an overpayment from Claimant. 

 Whether Claimant has proven by a preponderance of the evidence that further 
massage therapy and physical therapy are reasonable and necessary to maintain 
Claimant’s condition after MMI. 

 Determination of Claimant’s impairment rating for PPD benefits.  Did Claimant 
prove by a preponderance of the evidence that the impairment rating provided by Dr. 
Conklin is more persuasive and accurate than the rating provided by Dr. Goldman. 

 Determination of Claimant’s entitlement to disfigurement benefits under Section 
8-42-108, C.R.S. 

 At hearing, the ALJ denied Claimant’s renewed Motion to Strike Final Admission 
and affirmed the Pre-Hearing Order of Pre-Hearing Administrative Law Judge Purdie 
dated September 26, 2011.  The ALJ further denied Claimant’s Motion for Summary 
Judgment filed at hearing on January 4, 2012. 

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. Claimant sustained an admitted injury to her left foot on May 16, 2007 
while employed as a ramp service employee loading and unloading planes for 
Employer.   

2. On September 5, 2007 Respondent through its third-party administrator, 
Gallagher-Bassett Services, filed a General Admission of Liability admitting for an 
Average Weekly Wage of $755.30 and TTD benefits commencing August 4, 2007 at the 
weekly rate of $503.53. 

3. On May 25, 2011 Respondent, through Gallagher-Bassett, filed a General 
Admission to terminate Claimant’s TTD benefits as of May 17, 2011 on the basis that 
Claimant has been released to return to her regular work.  The General Admission 
stated that a total of 197 4/7ths weeks of TTD benefits had been paid in the aggregate 
amount of $99,483.14. 
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4. Claimant was evaluated by Dr. Mark Conklin, M.D., an authorized treating 
physician, on July 6, 2011.  Dr. Conklin stated that he anticipated Claimant reaching 
MMI at the end of August.  Dr. Conklin further opined that Claimant would need 
maintenance care including massage therapy for approximately twice per month for 1 
year.  In a separate prescription note Dr. Conklin indicated Claimant was to continue 
massages 1 time per week for 8 weeks. 

5. Dr. L. Barton Goldman, M.D. performed a Division-sponsored independent 
medical examination on July 15, 2011.  Dr. Goldman placed Claimant at MMI as of that 
date.  Dr. Goldman assigned Claimant 9% impairment for her lower extremity for 
combined range of motion, sensory and motor impairments.  In assessing Claimant’s 
range of motion impairment Dr. Goldman compared and normalized Claimant’s left 
ankle range of motion to her asymptomatic and un-injured right ankle. Dr. Goldman 
stated the 9% lower extremity impairment converted to 4% whole person impairment.  
Dr. Goldman also assigned Claimant 1% mental impairment resulting in an overall 5% 
whole person impairment.  Dr. Goldman discussed the need for maintenance care after 
MMI and recommended “physical therapy tune-ups” of 2 – 4 sessions every 3 – 4 
months over the next year and in addition 6 – 8 physical therapy sessions to teach 
specific strengthening.  Dr. Goldman was aware of Claimant’s receipt of massage 
therapy but did not comment on whether this was needed as part of Claimant’s 
maintenance care.   

6. Respondent filed a Final Admission of Liability on August 11, 2011 based 
upon Dr. Goldman’s report.  The Final Admission stated that Claimant had been paid 
TTD benefits from August 4, 2007 through May 17, 2011 in the aggregate amount of 
$99, 483.14.  The Final Admission admitted for the permanent impairment in 
accordance with Dr. Goldman’s report, stated that Claimant was not due any PPD 
benefits and asserted the $75,000 cap on combined temporary disability and permanent 
partial disability benefits under Section 8-42-107.5, C.R.S.  The Final Admission 
claimed an overpayment of $24,483.14 based upon Claimant’s receipt of TTD benefits 
in excess of the $75, 000 statutory cap.  The Final Admission admitted for post-MMI 
medical treatment. 

7. Dr. Conklin evaluated Claimant on August 30, 2011.  Dr. Conklin assigned 
Claimant 8% lower extremity impairment for range of motion and 7% lower extremity 
impairment for sensory and motor loss in the lower extremity for a combined 15% lower 
extremity impairment.  Dr. Conklin did not compare and normalize Claimant’s range of 
motion in the injury left ankle as did Dr. Goldman.  Dr. Conklin did not provide Claimant 
with an evaluation of any mental impairment as did Dr. Goldman.  Dr. Conklin opined 
that Claimant required massage therapy twice per month for 1 year. 

8. Dr. Allison Fall, M.D. performed an independent medical examination of 
Claimant on February 7, 2011.  Dr. Fall considered Claimant to be at MMI and 
discussed her need for maintenance care.  Dr. Fall opined that Claimant could perform 
self-mobilization/scar tissue massage and that an independent exercise program would 
be appropriate and recommended a maintenance health club membership for six 
months.  Dr. Fall performed a review of additional medical records and issued a report 
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dated November 11, 2011.  Dr. Fall opined in this report that the recommendation for 
twice per month massage therapy for one year was not consistent with the Medical 
Treatment Guidelines and was not reasonable and necessary.  Dr. Fall noted that 
Claimant has had extensive physical therapy and that the six to eight sessions of 
physical therapy for core strengthening recommended by Dr. Goldman should be 
sufficient under maintenance care. 

9. Claimant has returned to work at Employer in her pre-injury position as a 
ramp service employee loading and unloading airplanes.  Claimant’s left foot hurts with 
longer periods of weight bearing and Claimant has pain in the back of her leg and in the 
bottom of her left heel with exertion.  Until approximately three months ago, Claimant 
regularly worked out at a gym two times per week and found that activity with the injured 
area helped with the pain.  Claimant did squats at the gym which she found helped with 
the pain at the back of her left leg.  Claimant now exercises 2 – 3 times per week at 
home and has a treadmill and “stepper” that she uses at home. 

10. The ALJ finds the evaluation and opinion of Dr. Goldman regarding 
permanent impairment to be more thorough and persuasive than the evaluation 
performed by Dr. Conklin.  The ALJ finds that Claimant has sustained permanent 
impairment as assessed by Dr. Goldman and as admitted by Respondent in the Final 
Admission of August 11, 2011. 

11. Claimant has failed to prove by a preponderance of the evidence that 
continued massage therapy is reasonable and necessary to maintain Claimant’s 
condition after MMI.  The ALJ finds the opinion of Dr. Fall regarding further massage 
therapy to be more persuasive than that of Dr. Conklin.  The ALJ finds that further 
physical therapy for six to eight sessions for core strengthening as suggested by Dr. 
Goldman and Dr. Fall is reasonable and necessary to maintain Claimant’s condition 
after MMI.  Additional physical therapy beyond these six to eight sessions is found not 
to be reasonable and necessary to maintain Claimant’s condition after MMI in light of 
the fact that Claimant has had extensive physical therapy and follows an independent 
exercise program on her own. 

12.   Claimant has sustained serious and permanent disfigurement in an area 
normally exposed to public view consisting of a scar below the medial malleolus of the 
left ankle measuring 1 ½ inches in length, ¼ inch in width that is irregular in appearance 
and slightly darker in color than the surrounding skin; a scar on the medial side of the 
left calf that is 2 ¼ inches in length, 1/8th inch in width that is irregular and raised in 
appearance and darker in color than the surrounding skin.  In addition, Claimant has an 
area of skin below the scar at the medial malleolus that is slightly depressed in 
appearance and reddish in color compared to the surrounding skin. 

13.   Respondent has failed to prove by a preponderance of the evidence that 
Claimant has received an overpayment as defined in Section 8-40-201 (15.5), C.R.S.  
The ALJ finds that Claimant’s receipt of TTD benefits under the General Admission of 
September 5, 2007 in the amount of $24,483.14 in excess of the $75,000 statutory cap 



 

 31 

under Section 8-42-107.5, C.R.S. did not constitute an “overpayment” as that term is 
defined in Section 8-40-201 (15.5), C.R.S. 

14. Respondent has failed to prove by a preponderance of the evidence that 
they are entitled to recover an “overpayment” of $24,483.14 from Claimant. 

CONCLUSIONS OF LAW 

I. GENERAL 

1. The purpose of the Workers’ Compensation Act of Colorado (Act),  
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201 (2008) C.R.S. 

2. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

3. The ALJ is under no obligation to credit medical testimony even if such 
testimony is un-rebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993).  
The weight and credibility to be assigned expert testimony or opinions is a matter within 
the discretion of the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3fd 186 
(Colo. App. 2002).  The ALJ resolves conflicts in the evidence, makes credibility 
determinations, and draws plausible inferences from the evidence.  See Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002). 

II. OVERPAYMENT 

4. Respondent requests entry of an order determining that Claimant has 
received an “overpayment” of $24,483.14 and requiring Claimant to reimburse that 
amount to Respondent.  Respondent’s argument is based upon the application of 
Section 8-42-107.5, C.R.S. and the definition of “overpayment” found in Section 8-40-
201 (15.5), C.R.S.  Respondent contends that because Claimant was paid TTD benefits 
in the amount of $24,483.14 above the $75,000 statutory cap on combined temporary 
disability and permanent partial benefits found in Section 8-42-107.5, C.R.S. Claimant 
has received an “overpayment” to which Respondent is entitled to repayment under the 
authority granted the ALJ in Section 8-43-207 (1)(q), C.R.S.  The ALJ concludes that 
under the facts of this case and the applicable law Claimant has not received an 
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“overpayment” and Respondent is not entitled to repayment of the sum of $24,483.14 
from Claimant. 

5.  Claimant received TTD benefits from Respondent under the General 
Admission dated September 5, 2007.  It is well established that if any liability is admitted 
payments shall continue according to admitted liability.  Section 8-43-203 (2) (d), C.R.S.  
Under Section 8-42-105 (3), C.R.S. the payment of TTD benefits shall continue until the 
first occurrence of one of the events enumerated in Section 8-42-105 (3) (a) – (d), 
C.R.S.  Claimant was therefore entitled to receive TTD benefits until one of the 
occurrences in Section 8-42-105 (3) (a) – (d), C.R.S. or until entry of an Order granting 
Respondent permission to terminate payment.  Under the facts here, Claimant 
continued to receive, and be entitled to, TTD benefits until she was released to return to 
her regular job on May 17, 2011 permitting Respondent to terminate TTD benefits under 
Section 8-42-105 (3) (c), C.R.S.  Thereafter, Claimant was not placed at MMI and given 
an impairment rating until July 15, 2011.   

6. Respondent’s claim for determination of an “overpayment” is based upon 
the application of Section 8-42-107.5, C.R.S.  In a series of decisions beginning with 
Donald B. Murphy v. Indus. Claim Appeals Office, 916 P.2d 611 (Colo. App. 1995) the 
appellate Courts and the Panel have consistently held that the applicability of Section 8-
42-107.5, C.R.S cannot be determined until the Claimant reaches MMI and has had a 
permanent impairment rating established.  Hence, application of Section 8-42-107.5, 
C.R.S. is premature where the Claimant has not reached MMI and continues to be 
temporarily disabled.  Bowers v. North American Property, W.C. No. 4-154-629 (May 
20, 1999), (Director’s Order requiring re-instatement of TTD benefits after General 
Admission terminating TTD benefits because Claimant had been paid $120,000 relying 
on Section 8-42-107.5, C.R.S. upheld).  More recently, in Kelly v. SEMA Construction, 
W.C. No. 4-520-988 (January 19, 2007) the Panel upheld the ALJ’s Order to re-instate 
TTD benefits following the reasoning in Bowers that Section 8-42-107.5, C.R.S. did not 
apply to limit a claimant’s entitlement to TTD benefits until MMI had been reached.  The 
Panel specifically disagreed with respondents’ argument there that to allow payment of 
TTD benefits in excess of the statutory cap would result in the claimant receiving an 
“underserved windfall”.  In Leprino Foods v. Indus. Claim Appeals Office, 134 P.3d 475 
(Colo. App. 2005) the Court of Appeals again dealt with the application of Section 8-42-
107.5, C.R.S. and held that “it is equally clear that the General Assembly intended to 
require employers to continue paying benefits without application of the cap until such 
time as a claimant reaches MMI.  Leprino Foods, at p. 480.  As stated by the Panel in 
Bowers, it is undisputed that Section 8-42-107.5 creates a limitation on the amount of 
indemnity benefits payable to an injured worker.  However, nothing in Section 8-42-
107.5, C.R.S. permits the termination of benefits or limits a claimant’s entitlement to 
indemnity benefits prior to the attainment of MMI.  While the ALJ, as did the Court in 
Leprino, appreciates that this poses a legitimate and frustrating problem for employers, 
the ALJ and the Courts are without authority to remedy that problem.  Leprino at p. 480, 
citing: Kraus v. Artcraft Sign Co., 710 P.2d 480 (Colo. 1985).  Here, because Claimant 
did not reach MMI until July 15, 2011, Section 8-42-107.5, C.R.S. did not apply to limit 
Claimant’s receipt of TTD benefits and Claimant was entitled to continue to receive TTD 
benefits under the General Admission of September 5, 2007 until they were properly 
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terminated by the General Admission of May 25, 2011 based upon the Claimant’s 
release to return to regular work and application of Section 8-42-105 (3) (c), C.R.S. 
regardless of the fact that, as a result, Claimant received TTD benefits of $99,483.14, 
$24,483.14 above the cap applicable to Claimant’s date of injury under Section 8-42-
107.5, C.R.S. 

7. “Overpayment” is defined in Section 8-40-201 (15.5), C.R.S. as: 

 “Overpayment” means money received by a claimant that exceeds 
 the amount that should have been paid, or which the claimant was 
 not entitled to receive, or which results in duplicate benefits 
 because of offsets that reduce disability or death benefits payable 
 under said articles.  For an overpayment to result, it is not 
 necessary that the overpayment exist at the time the claimant 
 received disability or death benefits under said articles.”   

8. Generally, an “overpayment” is anything that has been “paid” but is not 
“owing as a matter of law.”  Cooper v. Indus. Claim Appeals Office, 109 P.3d 1056, 
(Colo. App. 2005).  In Simpson v. Indus. Claim Appeals Office, 219 P.3d 354 (Colo. 
App. 2009) the Court held that Section 8-40-201 (15.5), C.R.S. contains three 
categories of possible overpayment: one category for when a claimant receives money 
“that exceeds the amount that should have been paid”; one for money received that a 
“claimant was not entitled to receive”; and finally one for money received that “results in 
duplicate benefits because of offsets that reduce disability or death benefits”.  In Rocky 
Mtn. Cardiology v. Indus. Claim Appeals Office, 94 P.3d 1182 (Colo. App. 2004) the 
Court held that disputed TTD payments were not an “overpayment” given that the 
payments were made under an admission of liability and the claimant was owed those 
benefits as a matter of law until terminated prospectively by the order of an ALJ.   

9. The ALJ concludes that the reasoning and holding of the Court in Rocky 
Mtn. Cardiology applies to the facts of this case.  Because the statutory cap in Section 
8-42-107.5, C.R.S. did not apply to limit Claimant’s entitlement to TTD benefits under 
the General Admission of September 5, 2007 Claimant continued to be entitled to those 
benefits as a matter of law.  Thus, Claimant did not receive an “overpayment” of TTD 
benefits even though she has received TTD benefits in the amount of $24,483.14 above 
the cap amount found in Section 8-42-107.5, C.R.S.  The ALJ is also persuaded, and 
concludes, that the first category of “overpayment” described by the Court in Simpson 
does not apply here.  Respondent’s argument is based solely on the application of 
Section 8-42-107.5, C.R.S.  Respondent does not contend that Claimant’s TTD was 
paid at a rate that was “more than the amount that should have been paid”.  Further, 
because Section 8-42-107.5, C.R.S. did not apply, under the facts of this case, to limit 
the amount of indemnity benefits received by Claimant she did not receive TTD benefits 
in an amount that exceeded the amount that should have been paid.  As found, the 
Respondent has failed to sustain its burden of proof that Claimant received an 
“overpayment” that it is entitled to recoup from Claimant.  See, Rocky Mtn. Cardiology, 
supra at 1186.  The holding of the Panel in Haney v. Shaw, Stone & Webster, W.C. No. 
4-796-763 (July 29, 2011) does not compel a different result.  The Panel’s holding in 
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Haney affirmed only that an ALJ has the authority to order retroactive reimbursement for 
an overpayment, relying upon the holding in Simpson, supra.  This holding is, however, 
dependent upon Respondent’s satisfying their burden to prove that an “overpayment” 
has occurred.   

10. Respondent is not left without a remedy under the law and facts.  Under 
the authority established in Donald B. Murphy, supra, Respondent is entitled to a credit 
for the $24,483.14 paid above the cap against any further temporary disability or 
permanent partial benefits due Claimant in this claim.     

II. PERMANENT IMPAIRMENT 

11. As found, the ALJ is persuaded that the permanent impairment rating 
provided by Dr. Goldman is the more accurate assessment of Claimant’s impairment 
from the injury of May 16, 2007.  Dr. Goldman normalized Claimant’s range of motion of 
her left ankle with the un-injured right ankle to give a more accurate assessment of the 
true loss of motion occurring from the compensable injury.  Both Dr. Goldman and Dr. 
Conklin reached the same conclusion regarding the level of sensory and motor 
impairment.  Dr. Goldman evaluated Claimant for mental impairment where Dr. Conklin 
did not.  The ALJ concludes that the impairment rating admitted to by Respondent in the 
Final Admission of August 11, 2011 is correct.  Regardless, no PPD benefits are 
payable to Claimant as she has already received in excess of the $75,000 cap amount 
under Section 8-42-107.5, C.R.S. which neither party disputes. 

III. MEDICAL BENEFITS 

12. Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 8-42-
101(1) (a), C.R.S.  The question of whether the claimant proved treatment is reasonable 
and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 
P.3d 1192 (Colo. App. 2002).  H. The question of whether a particular medical 
treatment is reasonably needed to cure and relieve a claimant from the effects of the 
injury is a question of fact.  City & County of Denver v. Industrial Commission, 682 P.2d 
513 (Colo. App. 1984). 

13. An admission of liability or an order of compensability does not amount to 
an admission or order that all subsequent medical treatment is causally related to the 
industrial injury, or that all subsequent treatment is reasonable and necessary. Snyder 
v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997); Putman v. Putnam 
& Associates, W. C. No. 4-120-307 (August 14, 2003). Even if the respondents are 
obligated by admission or order to pay ongoing medical benefits they always remain 
free to challenge the cause of the need for continuing treatment and the 
reasonableness and necessity of specific treatments. Hanna v. Print Expediters Inc. 77 
P.3d 863 (Colo. App. 2003); Davis v. ABC Moulding, W.C. No. 3-970-332 (September 
19, 1999).  Mc Fadden v. Sun HealthCare, W.C. No. 4-710-199 (February 25, 2011). 
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14. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant presents substantial evidence that future medical 
treatment will be reasonably necessary to relieve the effects of the injury or to prevent 
further deterioration of his condition.  Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is 
actually receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The claimant must prove entitlement 
to Grover medical benefits by a preponderance of the evidence.  Lerner v. Wal-Mart 
Stores, Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
should be general in nature, subject to Respondents’ right to contest compensability, 
reasonableness and necessity.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 
2003). 

15. The Division of Workers’ Compensation’s Treatment Guidelines, 7 CCR 
1101-3, are to be regarded as accepted professional standards for care under workers’ 
compensation law.  Hall v. Indus. Claim Appeals Office, 74 P.3d 459 (Colo. App. 2003). 

16. As found, the Claimant has failed to prove that continued massage 
therapy is reasonable and necessary.  The ALJ finds the opinion of Dr. Fall on this issue 
to be persuasive.  As Dr. Fall noted, further massage therapy exceeds the Treatment 
Guidelines.  Although Dr. Conklin prescribed the massage therapy, his prescription, 
standing alone does not require a finding that the treatment is reasonable and 
necessary.  See, Valdez v. Gas Stop, 857 P.2d 544 (Colo. App. 1993).  Further, Dr. 
Conklin has not persuasively explained his continued prescription of massage therapy 
to justify an exception to the limitations found for such treatment in the Treatment 
Guidelines.  That Claimant receives some benefit from the continued massages is not 
sufficient to persuade the ALJ that continued massage therapy is reasonable and 
necessary.  As found, further physical therapy of 6 – 8 sessions as recommended by 
Dr. Goldman and Dr. Fall is reasonable and necessary.  No further physical therapy 
beyond these 6 -8 sessions has been proven to be reasonable and necessary. 

IV. DISFIRGUREMENT 

17. As found, Claimant has sustained serious and permanent disfigurement in 
an area normally exposed to public view.  Claimant is entitled to additional 
compensation for disfigurement under Section 8-42-108, C.R.S.  The ALJ concludes 
that the sum of $1,000 is an appropriate award for Claimant’s disfigurement. 

 

ORDER 

 It is therefore ordered that: 

1. Respondent’s claim for determination of an “overpayment” in the amount 
of $24,483.14 and for repayment of that amount by Claimant is denied and dismissed.  
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Respondent is entitled to a credit in the amount of $24,483.14 against any future 
temporary disability or permanent partial benefits to which Claimant may become 
entitled.  The Final Admission dated August 11, 2011 is hereby adopted and entered as 
an Order, with the exception of Respondent’s claim of overpayment and as to 
Claimant’s entitlement to disfigurement benefits. 

2. Claimant’s claim for an award of medical benefits for further massage 
therapy to maintain Claimant’s condition after MMI is denied and dismissed. 

3. Respondent shall pay the medical expenses for 6 – 8 physical therapy 
sessions as recommended by Dr. Goldman and Dr. Fall in accordance with the Official 
Medical Fee Schedule of the Division of Workers’ Compensation. 

4. Respondent shall pay Claimant the sum of $1,000 as additional 
compensation under Section 8-42-108, C.R.S. (2006) for Claimant’s bodily 
disfigurement, subject to credit for any previous payments of disfigurement benefits. 

 The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

 DATED:  January 6, 2012 

Ted A. Krumreich 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-750-070 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that his 
offset for permanent total disability (“PTD”) is limited to his original award for social 
security disability insurance (“SSDI”) that claimant received in 1994, and not to the 
social security retirement (“SSR”) award claimant was receiving at the time he was 
placed at maximum medical improvement? 

FINDINGS OF FACT 

1. This matter proceeded to hearing on stipulated facts.  The stipulated facts 
are set forth as follows. 

 
2. Claimant’s date of birth ___. 
 
3. Claimant was hired by employer on June 13, 2002 when he was 66 years 

old. 
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4. On November 8, 2007, claimant (then 72) suffered a work-related injury 
(the captioned claim).  On that date, claimant was receiving Social Security Retirement 
(“SSR”) benefits. 

 
5. Claimant reached maximum medical improvement (“MMI”) on March 12, 

2010. 
 
6. Claimant’s average weekly wage (“AWW”) is $928.67.  Claimant’s weekly 

temporary total disability rate is $619.11. 
 
7. On June 2, 2011, respondents filed a final admission of liability (“FAL”) 

admitting for permanent total disability, as of March 12, 2010.   
 
8. On July 7, 2011, respondents paid claimant a lump sum of $60,000 which 

reduced claimant’s weekly payment rate from $619.11 to $504.79 (before applicable 
offsets and overpayments). 

 
9. Claimant began receiving Social Security Disability Insurance (“SSDI”) in 

1994 for a disability that is unrelated to this case.  The SSDI benefits were converted to 
SSR when claimant reached age 65 in September 2000.  Payments were as follows: 

 
a. 1994: SSDI $9,432 (partial year) 
b. 1995: SSDI $12,924 
c. 1996: SSDI $13,256.50 
d. 1997: SSDI $13,641.60 
e. 1998: SSDI $13,929.60 
f. 1999: SSDI $14,106 
g. 2000: SSDI $9,628.  January through August (8 months, $1,203.50 per 

month). 
h. 2000: SSR $4,814.  September through December (4 months, $1,203.50 

per month). 
i. 2001: SSR $14,988 
j. 2002: SSR $15,360 
k. 2003: SSR $15,638.40 
l. 2004: SSR $16,621.20 
m. 2005: SSR $16,695.40 
n. 2006: SSR $17,526 
o. 2007: SSR $18,235 
p. 2008: SSR $18,763.80 
q. 2009: SSR $19,864.80 
r. 2010: SSR $19,866 ($1,655.50 per month) 

 
10. The year-to-year payment increases in Paragraph 9 are due to cost of 

living adjustments. 
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11. On July 28, 2011, respondents filed an Amended Final Admission of 
Liability.  Respondents claimed a Social Security Retirement offset based on Claimant’s 
benefit amount on the date he reached MMI, i.e., $1,655.00 per month 9$190.96) per 
week). 

 
12. The parties stipulated to the authenticity and admissibility of the Social 

Security records that were attached to the stipulated set of facts. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2007.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., supra.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. This case presents a unique case involving the burden of proof, as the 
parties essentially agree that respondents are entitled to an offset for the social security 
benefits claimant is receiving.  Based on the stipulated set of facts, a question of law 
presents itself in this case as to what the amount of the offset respondents are allowed 
to take as a result of claimant being entitled to permanent total disability (“PTD”) 
benefits.  The ALJ finds, however, that it is claimant’s burden of proof to establish that 
the offset respondents used in their FAL was incorrect.  Based on the stipulated set of 
facts and exhibits, the ALJ finds that claimant has met that burden of proof. 

3. This offset is governed under section 8-42-103(1)(c)(II), C.R.S. 2007, 
which provides in pertinent part: 

 
In cases where it is determined that periodic benefits granted by the 
federal old-age, survivors, and disability insurance act or employer-
paid retirement benefits are payable to an individual and the 
individual’s dependents, the aggregate benefits payable for 
permanent total disability pursuant to this section shall be reduced, 
but not below zero: 
(A) By an amount equal as nearly as practical to one-half such 
federal benefits; except that this reduction for the periodic benefits 
granted by the federal old-age, survivors, and disability insurance 
act shall not exceed the reduction specified in subparagraph (I) of 
this paragraph (c) for the periodic disability benefits payable to an 
individual…. 
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4. The question in this case then stems from what is meant in the statute by 

the term “periodic benefits granted by the federal old-age, survivors, and disability 
insurance act”; whether this means the periodic benefits claimant was granted in 1994, 
or the periodic benefits claimant was receiving when he was placed at MMI.  
Respondents have taken the position that the offset in this case should be governed by 
the amount of SSR benefits claimant was receiving when he was placed at MMI.  
Claimant argues that the offset is based on the SSR benefits claimant was originally 
awarded.  The ALJ agrees with claimant. 

 
5. The Colorado Supreme Court first addressed the issue of offsetting Social 

Security awards in light of cost of living adjustments (“COLA increases”) in Englebrecht 
v. Hartford Accident & Indemnity Co., 680 P.2d 231 (Colo. 1984).  In Englebrecht, the 
Colorado Supreme Court reasoned that respondents were not entitled to include the 
COLA increase in the amount of their offset because “a cost-of-living increase does not 
result in a double award.  The Federal government has decided that it will maintain the 
buying power of social security payments, not that it will provide additional benefits for a 
particular injury.”  Englebrecht, 680 P.2d at 233. 

 
6. The ALJ finds this reasoning by the Colorado Supreme Court to be sound 

and justified.  The underlying core of this reasoning is that the SSR benefit that is 
allowed to be offset is established at the time the claimant is awarded social security.  
The subsequent COLA increases are not a “periodic benefit granted by the federal old-
age, survivors and disability insurance act” and therefore are not subject to an offset by 
respondents. 

 
7. To accept respondents argument that the amount of the offset should be 

determined by the SSDI or SSR award claimant is receiving at the time he is placed at 
MMI would be to constructively redefine the phrase “periodic benefit granted by the 
federal old-age, survivors and disability insurance act” to include the subsequent COLA 
increases based on the facts of this case.   Respondents have provided no compelling 
reasons as to why the court should diverge from the Supreme Court’s analysis under 
the Englebrecht case in order to include the COLA increases, and the ALJ determines 
that such a finding is not appropriate in light of the Supreme Court’s findings in 
Englebrect.   

 
8. Notably, nothing in the statute would allow for the ALJ to determine that 

the “periodic benefit” under Section 8-42-103(1)(c)(II) should be defined based on the 
benefit the claimant is receiving at the time of MMI.  Therefore, the ALJ determines that 
the “periodic benefit” in this case, as in Englebrecht, is determined by the date of the 
award of the periodic benefit.  The ALJ further finds that claimant’s subsequent 
increases are COLA increases and not subject to offsets by respondents. 

 
9. As found, the ALJ determines that respondents offset is statutorily limited 

to the $1,048 per month claimant was awarded in 1994.   
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ORDER 

 It is therefore ordered that: 

1. Respondents offset for claimant’s receipt of social security retirement 
benefits is statutorily limited to $1,048 per month.   

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 9, 2011 

Keith E. Mottram 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-841-875-01 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that he 
is entitled to medical treatment after maximum medical improvement (“MMI”) that is 
reasonable and necessary to prevent deterioration of his physical condition? 

FINDINGS OF FACT 

1. Claimant has been employed with employer for over 19 years.  As part of 
claimant’s job duties for employer, claimant drives a street sweeper.  On November 23, 
2010, claimant was pulling the brush off the street sweeper in an attempt to replace the 
brush.  While pulling the brush, claimant suffered an admitted injury to his lower back. 

2. Claimant testified he has a long history of chronic back pain dating back 
over 20 years.  Claimant testified he had three or four prior workers’ compensation 
claims with employer for injuries to his low back over his years of employment. 
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3. Following claimant’s November 23, 2010 industrial injury, claimant was 
referred to Dr. Brokering for medical treatment.  Dr. Brokering provided claimant with 
prescription medications, including Mobic, Ultram, Baclofen, Valium and Vicodin.  Dr. 
Brokering also recommended physical therapy. 

4. Claimant was referred to Dr. Miller on January 26, 2011 for surgical 
consultation.  Dr. Miller opined claimant was not a surgical candidate and recommended 
conservative care, including acupuncture.   

5. Claimant underwent a repeat magnetic resonance image (“MRI”) on 
March 2, 2011.  The MRI was compared to a prior MRI from April 7, 2010 and 
demonstrated minimal progression at L1-2 and L5-S1 levels.   

6. Claimant was subsequently referred for a functional capacity exam and 
returned to Dr. Brokering as of June 15, 2011.   Dr. Brokering noted that there was no 
need to follow-up with him and referred claimant to Dr. Lorah for an impairment rating.   

7. Dr. Lorah examined claimant on June 20, 2011 and opined claimant was 
entitled to a permanent impairment rating of 15% whole person.  Dr. Lorah 
recommended that claimant follow up with Dr. Brokering for his periodic medication 
management, including Mobic and Vicodin.  Dr. Lorah noted that of all the various 
treatment modalities claimant had tried, massage was the most effective, and therefore, 
Dr. Lorah recommended maintenance care to include 10 visits over the next 12 months. 

8. Claimant underwent a Division-sponsored Independent Medical 
Examination (“DIME”) on October 11, 2011 with Dr. Pham.  Dr. Pham found claimant 
was at MMI as of June 20, 2011 and provided claimant with a permanent impairment 
rating of 8% whole person after apportionment.  With regard to the issue of post-MMI 
medical benefits, Dr. Pham opined claimant should be given medications for his back 
including Mobic, Lidoderm patches, and Vicodin for a year from the MMI date.  Dr. 
Pham also recommended claimant be allowed to return to his treating physician (Dr. 
Faught) 2-3 times for the year after MMI for medication management. 

9. Claimant was evaluated by Dr. Faught, who took over for Dr. Brokering, 
on October 20, 2011.  Dr. Faught noted claimant was currently taking a number of 
medications including Mobic (meloxicam) and Vicodin (hydrocodone-acetaminophen), 
but that this back was better and he was back to work.  Dr. Faught noted claimant 
continued with massage and pain medications. 

10. Claimant testified at hearing that prior to his injury he treated his low back 
pain with medications including Vicodin and Mobic.  Claimant also treated his low back 
pain with soaking in the hot springs pool.  According to the medical records, claimant 
refilled his Vicodin prescription in April 2010. 

11. The ALJ credits the medical reports from Dr. Lorah, Dr. Faught and Dr. 
Brokering and the testimony of the claimant and finds that claimant has proven that it is 
more probable than not that maintenance medical treatment in the form of medications 
including Mobic, Lidoderm patches and Vicodin for a year from the date of MMI.  The 
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ALJ finds claimant has proven that it is more probable than not that claimant is entitled 
to additional two follow up treatments with Dr. Faught for the year after MMI.  The ALJ 
finds claimant has proven that it is more probable than not that massage therapy as 
outlined by Dr. Lorah is likewise reasonable and necessary maintenance medical 
treatment in this case. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S., 2008.  A preponderance of the evidence is that leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., supra.  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant requires periodic maintenance care to 
prevent further deterioration of her physical condition.  Grover v. Industrial Commission, 
759 P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent 
upon a finding that a specific course of treatment has been recommended nor a finding 
that claimant is actually receiving medical treatment.  Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial 
Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future maintenance treatment if supported by 
substantial evidence of the need for such treatment.  Grover v. Industrial Commission, 
supra. 

4. As found, claimant has proven by a preponderance of the evidence 
that he is entitled to maintenance medical treatment in the form of medication refills for 
Mobic, Lidoderm patches, and Vicodin as prescribed by Dr. Faught.  As found, claimant 
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has proven by a preponderance of the evidence that he is entitled to an additional two 
visits with Dr. Faught for the year following being placed at MMI. 

5. As found, claimant has proven by a preponderance of the evidence 
that he is entitled to massage therapy limited to ten (10) visits within a year of the MMI 
date. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall provide maintenance medical treatment in the form of 
ongoing medications of Mobic, Vicodin and Lidoderm patches for one year from the 
date of MMI and 2 additional follow up visits with Dr. Faught within a year of the date of 
MMI and ten massage appointments for one year from the date of MMI.  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 15, 2011 

Keith E. Mottram 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-176 

ISSUES 

 Whether respondents have proven by a preponderance of the evidence that 
claimant committed a volitional act that resulted in his termination of employment 
thereby barring claimant from receiving temporary disability benefits? 

FINDINGS OF FACT 

1. Claimant was employed by employer working on a drilling rig in a remote 
part of Utah.  Claimant had been employed with employer for approximately one year 
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when he injured his back on April 13, 2011 while lifting one hundred (100) pound sacks 
to mix “mud” for drilling fluid.  After claimant was injured, he was provided with light duty 
work with employer doing inspections and paper work. 

 
2. Due to the remote nature of the drilling pad, employees for employer live 

at a man camp established by employer in the area of the drilling.   
 
3. Claimant testified that on or about April 18, 2011 at approximately 2:00 

a.m. to 3:00 a.m. he witnessed a co-worker, *CW , go into the living quarters without 
cleaning up, tracking mud and chemicals into the living quarters of the man camp.  
Claimant testified that employer had a policy regarding changing clothes before going 
into the living quarters that requires the employees to change clothes in a change out 
facility provided by employer.  Claimant testified that this policy was posted in the dog 
house on the employer’s premises. 

 
4. Claimant testified he followed *CW  into the living quarters intending to 

confront *CW  about the safety implications involved with *CW  entering the living 
quarters without changing his clothes.  *CW  testified that employer has a written 24/7 
policy that allows employees to conduct safety conversations at any time that the 
employee sees a safety issue.  Claimant testified it was his intention to have a 24/7 
safety conversation with *CW . 

 
5. Claimant testified when he confronted *CW  in the living quarters he 

started the conversation with a compliment, then discussed his concerns with *CW .  
Claimant testified *CW  was coming out of his room and claimant was standing in front 
of the door on a rubber mat in the doorway with the door closed behind him.  Claimant 
testified that *CW ’s room had a second exit. 

  
6. Claimant testified when he confronted *CW  about the safety concerns 

regarding *CW  not changing his clothes, *CW s became irritated and said, “I’m not 
making a mess.”  Claimant testified *CW  then said, “get the fuck off my back about that 
safety shit,” grabbed claimant by the neck with his left hand and punched claimant in the 
head.   

 
7. Claimant testified he attempted to free himself from claimant’s left hand 

and came into contact with *CW , but did so in a defensive manner.  Claimant testified 
the confrontation left bruises and marks on his neck and head, but did not further injure 
his back.  Claimant testified he reported the altercation to the driller. 

 
8. Claimant testified that after the altercation, he was sent away from the rig 

by *M, the rig manager.  *M told claimant to report to the Fruita, Colorado office for the 
employer.  Claimant drove 7-8 hours to the Fruita office and met with representatives of 
the employer.  Claimant testified *M and *CW  were friends. 

 
9. While at the employer’s office, claimant asked for medical treatment for his 

injured back.  While claimant had been provided with light duty work by employer, 
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claimant had not yet received medical treatment for his injury.  Claimant testified he 
then got on a conference call with *RN, a registered nurse for employer.  Claimant 
testified that on the conference call were *K, *D  and *G.  Claimant testified that he told 
*RN that he thought he needed to see a doctor, but *RN instructed claimant to take over 
the counter medications and ice his back. 

 
10. The records from *RN document that she received a call from *D  at 10:40 

a.m. local time reporting an injury to his low back.  The report notes that *RN 
recommended ibuprofen to be taken and ice provided for 20 minutes on and 20 minutes 
off. 

 
11. After claimant left employer’s office on April 18, 2011, he ended up 

seeking medical treatment in the emergency room (“ER”) at St. Mary’s Hospital that 
evening.  According to the medical records from the ER, claimant reported a consistent 
accident history involving his lower back.  Claimant also reported being involved in “a 
scuffle with another coworker” earlier that day.  Claimant reported current medications 
to be Claritin and leave.  The ER records also report a “very small contusion and 
abrasion on the central forehead scalp junction” and “slight ecchymosis on the right 
side” of claimant’s neck.  Claimant was treated for back pain and provided with a 
prescription for Naprosyn and Flexeril to be taken as needed and advised to follow up 
with the occupational health clinic. 

 
12. Claimant testified at hearing that the ER physician referred him to Dr. 

McLaughlin, but that appointment was cancelled by employer.  This testimony is 
supported by the records from *RN that indicate an appointment with St. Mary’s 
Occupational Clinic set for April 20, 2011 was cancelled by employer. 

 
13. Claimant faxed a letter to his employer on April 19, 2011 from his 

attorney’s office informing his employer of his ER visit and requesting a referral to a 
medical provider after being informed by St. Mary’s Occupational Medicine that his 
appointment had been cancelled by his employer.   

 
14. Claimant was seen on April 22, 2011 by Ms. Herrerra, a physician’s 

assistant with Work Partners.  Claimant testified that *K, a member of the Health and 
Safety Department for employer, attended the medical appointment with claimant.  
Claimant testified that *K attempted to get Ms. Herrerra to write on his medical notes 
that claimant was over medicated in his medical record.  Claimant testified that if *K said 
if Ms. Herrera would put this in her medical report, his claim would not be “recordable”.  
Claimant’s testimony is supported by the fact that Ms. Herrerra indicates in her report 
that she would not have recommended the Flexeril prescribed by the ER, but would 
have stretched out claimant and provided some mobilization techniques and soft tissue 
work before recommending the Flexeril.  Ms. Herrerra released claimant to return to 
work “as tolerated.” 

 
15. Claimant was terminated from his employment with employer by *G on or 

about April 27, 2011.  *G testified at hearing in this matter.  *G testified that she 
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received notice that there was a confrontation at the rig on April 18, 2011 from the rig 
manager, *M.  *G testified that she conducted an interview with claimant in person and 
*M, *I (the driller) and *CW  over the phone. 

 
16. *G testified that during her interview with claimant, he reported he 

confronted *CW  about housekeeping issues in his room.  Claimant reported that he 
confronted claimant in claimant’s room with claimant standing in front of the doorway.  
Claimant testified that when he confronted *CW , *CW  became angry, hitting him in the 
head and grabbing him by the throat.  *G testified that she did not observe any marks 
on claimant as a result of an altercation, but did notice that his right hand was swollen. 

 
17. The incident as reported by claimant to *G was consistent with his 

testimony at the hearing and consistent with the recorded statement of claimant 
obtained by employer on April 18, 2011 and entered into evidence by respondents. 

 
18. With regard to the results of *G’s interview with *CW , *G testified that 

*CW  informed her that he was injured by claimant when he struck her and had marks 
and bruising on his head.  *G testified that these injuries were confirmed by *M.  
Notably, this testimony was objected to by claimant’s counsel as hearsay.  The 
evidence was allowed into the record as the basis for *G’s decision to terminate 
claimant, but was not allowed for the truth of the matter asserted.   

 
19. *G testified she terminated claimant on April 25, 2011 and became aware 

that claimant had a workers’ compensation claim on this same day when she was 
informed of the claim by *K.  *G denied being involved in the conference call with *RN 
on April 18, 2011 and testified there would be no reason to be involved in that call 
because her position with employer would not require her to deal with claimant’s 
medical treatment from a workers’ compensation injury. 

 
20. *G admitted on cross-examination that she told claimant when she 

terminated him that she was not able to determine what happened between her and 
*CW .  Nonetheless, employer made the decision to terminate claimant.  *G also 
testified that employer did not terminate *CW  for his participation in the altercation.  *G 
testified that she determined that claimant was the initial aggressor in the altercation 
and blocked *CW ’s exit from the room resulting in the physical confrontation.  *G 
admitted on cross examination that she was unaware of there being a second exit to the 
living quarters where *CW  was at when the confrontation took place. 

 
21. *G’s testimony that claimant did not have any marks as a result of the 

physical confrontation is inconsistent with the findings of the ER physician of slight 
bruising and a very small contusion and abrasion on claimant’s forehead.  Additionally, 
claimant entered into evidence photographs of his neck he testified he took after the 
altercation that demonstrate bruising on his neck and a contusion on his head 
consistent with the ER records. 
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22. In this case, claimant was not terminated for fighting, but was instead 
terminated for initiating the altercation with *CW .  However, the credible evidence 
regarding the confrontation presented at hearing was provided by claimant’s version of 
events that did not document that claimant was the initiator of the confrontation.  
Moreover, while *G testified she would have terminated claimant for blocking *CW ’s 
egress from the living quarters.  However, claimant testified on direct examination that 
there was more than one exit, while *G admitted that she was unaware of any other 
exits from the living quarters. 

 
23. The ALJ determines that respondents have failed to prove that it is more 

likely than not that claimant committed a volitional act in fighting with *CW  that led to 
his termination of employment.  The ALJ credits claimant’s testimony as to the events 
involving the altercation as the only first hand evidence of the altercation presented 
under oath at the hearing.  As noted by the court during the proceeding, *G’s 
investigation into the altercation took into account third party reports of the altercation 
and were accepted for the purpose of demonstrating *G’s reason for terminating 
claimant, but were not accepted for the truth of the matter asserted. 

 
24. The ALJ credits the testimony of the claimant and determines that 

claimant approached *CW  to discuss housecleaning matters when *CW  became angry 
with claimant and physically attacked claimant, grabbing him by the neck.  The ALJ 
credits the medical reports from the ER and the photos claimant took of his neck shortly 
after the incident in support of this finding.  The ALJ credits claimant’s testimony and 
finds that any physical contact claimant made with *CW  was likely in self defense and 
does not constitute a volitional act that resulted in claimant’s termination of employment.  
The ALJ credits the fact that *CW  was not terminated for his conduct in the altercation 
as evidence of the fact that an employees are not fired for fighting on the job site, but 
only fired if they are the aggressor.  In this case, the ALJ determines based on 
claimant’s testimony that he was not the aggressor in the physical confrontation. 

 
25. Because of this determination, the ALJ does not need to make additional 

findings regarding claimant’s alleged worsening of condition. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  (2009).  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-41-301, C.R.S.   

2. Likewise, respondents have the burden of proving any affirmative 
defenses raised at hearing by a preponderance of the evidence.  In this case, the issue 
involving claimant’s termination for employment requires respondents to meet the 
appropriate burden of proof.  A preponderance of the evidence is that which leads the 
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trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P2d 1205 (1936); CJI, Civil 3:16 (2008). 

4. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical 
language stating that in cases “where it is determined that a temporarily disabled 
employee is responsible for termination of employment the resulting wage loss shall not 
be attributable to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim 
Appeals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term 
“responsible” reintroduced into the Workers’ Compensation Act the concept of “fault” 
applicable prior to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  Hence, the concept of “fault” as it is used in the unemployment insurance 
context is instructive for purposes of the termination statutes.  Kaufman v. Noffsinger 
Manufacturing, W.C. No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In 
that context, “fault” requires that the claimant must have performed some volitional act 
or exercised a degree of control over the circumstances resulting in the termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after 
remand 908 P.2d 1185 (Colo. App. 1995). 

5. As found, respondents have failed to prove by a preponderance of the 
evidence that claimant committed a volitional act that resulted in his termination of 
employment.   

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay claimant temporary total disability benefits as 
required by statute. 

2. Claimant was not responsible for his termination of employment with 
employer. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 
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4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 27, 2011 

Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

W.C. No. 4-858-730 
 

 
At the conclusion of the hearing, the ALJ ruled from the bench and referred the 
preparation of a proposed decision to Claimant’s counsel, giving Respondent’s counsel 
3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed electronically on December 30, 2011.  No timely objections 
were filed.  After consideration of the proposed decision, the ALJ has modified it and 
hereby issues the following decision. 

 
ISSUES 

 
The issues to be determined by this decision concern: (1) whether the Claimant 

suffered a compensable occupational injury (OD) to his left rib cage as the result of 
heavy lifting in the course and scope of his employment for Employer between May 20, 
2011 and May 23, 2011; and, if so,  (2) whether the Respondent violated Rule 8 of the 
Workers Compensation Rules of Procedure ()WCRP), 7 CCR 1101-3, and § 8-43-
404(5) (a) (1) (A), C.R.S, thus permitting the right to select a physician to pass to the 
Claimant from the Respondent’ s authorized provider, Mark Paz, M.D., to Mark Dunn, 
M.D.; (3) whether the medical care rendered by Dr. Paz and Dr. Dunn and their referrals 
is reasonably necessary and causally related to the Claimant’s OD; and, (4) whether the 
Claimant is entitled to temporary total (TTD) and temporary partial disability (TPD)  
benefits from June 14, 2011 and ongoing.  The parties stipulated at hearing that the 
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Claimant’s average weekly wage (AWW) at the time of injury was $408.38, and that the 
Claimant first reported his injury to the Respondent on June 14, 2011.  Any care 
rendered to the Claimant prior to June 14, 2011, is the financial responsibility of the 
Claimant. 

 
The Claimant bears the burden of proof by a preponderance of the evidence on 

all of the above issues. 
 

FINDINGS OF FACT 
 
 

Based on the evidence presented at hearing, the ALJ makes the following Findings of 
Fact: 
 
Preliminary Findings 
 

1. The Claimant worked as an all-purpose clerk (“APC”) for the Employer for 
approximately one year.  He was not considered a full-time employee, however, he 
worked on average approximately 40 hours per week,  usually working eight hours per 
day, five days per week. 
 

2. *S, the Claimant’s supervisor, credibly testified he did not witness the work 
that the Claimant performed between May 20, 2011, and May 23, 2011, but he did have 
an opportunity to review a five minute video taken by surveillance at the Employer’s 
store which he reviewed on June 16, 2011.   

 
3. On May 20, 2011, the Claimant was required to repetitively lift heavy 

objects including dog food and water.  With this activity, the Claimant noted discomfort 
in his left lateral chest wall and flank.  He continued over the next few days to lift heavy 
merchandise including water and dog food at the Employer’s store.  Although the initial 
discomfort on May 20th was minor, over hours and the ensuing days, it eventually 
became disabling. 

 

4. On the night of May 23, 2011, having returned home from a mandatory 
meeting at the Employer’s premises, conducted by *S, the Claimant had to lie down. 

 
5. The Claimant first reported his injury to his family physicians at Foothills 

Family Practice on May 24, 2011.  On that date, the Foothills Family Practice intake 
note reflects: 

 
[Claimant] comes to the office with complaints of 3 to 4 
days of left upper quadrant pain that has been 
worsening over time.  He says that the pain is sharp and 
intermittent and worsens with lying down and particular 
movements. 
 

•   
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Assessment/Plan:  Left upper quadrant pain.  We will obtain 
an abdominopelvic CT scan with and without contrast.  He 
does state that he is okay for the time being without 
medications.  He will call the office if symptoms are to 
change or to worsen.  We will follow up after the CT results.  
Consider CBC, CMP, amylase, lipase and GGT. 

 
6. The next day, on May 25, 2011, the Claimant returned to Foothills Family Practice with 

subjective complaints of : 

 
[Claimant] is brought in today by his parents for 
worsening left upper quadrant pain.  He saw Emily 
yesterday and a CT scan was done of the abdomen which 
was completely normal.  The patient states that this 
started after lifting heavy boxes of water at his job 
where he works at [Employer] as a night stocker. 
 

•   
 

Assessment:  Left rib pain and left upper quadrant pain. 
Plan:  Patient will be sent for left rib x-rays….Patient will be 
placed on Percocet. 

 
 

7. On May 31, 2011, it was determined by Foothills Family Practice that the 
Claimant had left quadrant pain and possibly pancreatitis and the Claimant was referred 
to South Denver Gastroenterology, P.C.   

 
8. During this period of time, the Claimant’s mother and the Employer 

interacted via e-mail and telephone calls, with the Claimant’s Employer inquiring as to 
whether the Claimant needed to report a workplace injury.  The Claimant’s mother, *M, 
did not know in May whether the Claimant’s symptoms stemmed from a workplace 
injury.  Claimant did not report a work place injury in May of 2011. 

 
9. On June 9, 2011, the Claimant reported to South Denver 

Gastroenterology, P.C., as instructed by Foothills Family Practice, and at that facility 
underwent a whole body bone scan on June 10, 2011.   

 
10. Following the bone scan, the Claimant was informed that the bone scan 

reflected that: 
 

There is a small focus of intense uptake involving the 
very distal aspect of what appears to be the left 8th rib.  
Uptake in this location suggests an injury at the 
costochondral junction. 
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 11. The Claimant stipulated at hearing that he did not notify his Employer that 
he suffered an on-the-job injury until following notification to him from South Denver 
Gastroenterology, P.C. that he had a condition described as an eighth rib fracture and 
accompanying chronic costochondritis. 
 
 12. The Employer filed its “First Report of Injury” on June 14, 2011, following 
the Claimant’s report of an “on the job injury.”  The First Report was filled out by the 
Claimant’s supervisor, *S stating that:  “The EE stated that while stocking water he 
stained pain in his left rib.  Strain or injury by lifting.”   
 
 13. Following the Claimant’s report of injury, he was sent by the Employer to 
their authorized treating medical provider (ATP) Mark Paz, M.D., at Union Medical, P.C., 
located at 200 Union Boulevard, Suite 318, Lakewood, Colorado 80228.  
 
Right to Select Physician  
 
 14. The Claimant, and his supervisor, *S, credibly testified that the Claimant 
was never provided with two doctors in writing as required by Rule 8-2. WCRP and § 8-
43-404(5) (a) (1) (A), C.R.S.  
 
 15. Section 8-43-404(5) (a) (I) (A), C.R.S,  also known as “Rule 8” provides: 
“In all cases of injury, the employer or insurer shall provide a list of at least two 
physicians or two corporate medical providers or at least one physician and one 
corporate medical provider, where available, in the first instance, from which list an 
injured employee may select the physician who attends said injured employer.”   
 
 16. In the present case, the right to select an ATP passed to the Claimant 
because he was not provided the Employer’s list of two physicians pursuant to Rule 8-
2(d).  Therefore, the Claimant retained the right to select a physician. 
 
Medical/ Dr. Paz 
 
 17. On June 15, 2011, the Claimant was evaluated by Dr. Paz for the first 
time, and at that time was placed on restrictions of:  “Unable to work from June 15, 2011 
to June 15, 2011 and on modified restrictions from June 16, 2011, to July 7, 2011 of 
lifting less than five pounds; no repetitive lifting, carrying, reaching overhead, or 
reaching away from body. 
 
 18. On June 16, 2011, the Claimant was provided with light-duty work from 
Employer. 
 
 19. On June 17, 2011, the Claimant returned to Dr. Paz with complaints that: 

 
Patient comes in today requesting clarification of his work 
restrictions.  He reports his employer has asked him to face 
the shelves in his workplace and he has a restriction 
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showing no reaching away from the body.  He is taking 
Vicodin for the discomfort. 
 

•   
 

Assessment: 
1. Left  eighth rib facture 

Plan: 
2. Patient to return to the office in 7-10 days for 

follow-up. 
3. We will remove the reaching away from the body 

restriction. 
4. Patient was given permission to reach away from 

the body, at waist level. 
 

 20. On June 30, 2011, the Claimant returned to Dr. Paz where his restrictions 
were not changed and the working diagnosis was “left eighth rib facture.”   
 
 21. On July 13, 2011, the Claimant again returned to Dr. Paz where the 
Claimant’s restrictions were changed to “limit repetitive activity with upper extremities to 
30 minutes per hour.” 
 
 22. The Claimant’s last visit with Dr. Paz occurred on July 25, 2011.  The 
Claimant’s restrictions remained the same and, at that visit, Dr. Paz noted “transfer of 
care request per patient.”  Because of the Rule 8 violation which occurred, the ALJ does 
not address whether Dr. Paz’s July 25, 2011, transfer notation was a referral in the 
chain of care.   
 
 23. Following that July 25, 2011 visit, the Claimant no longer treated with Dr. 
Paz.  The Claimant exercised his right to treat with Dr Dunn at Foothills Family Practice.  
 
Medical/Dr. Dunn 
 
 24. On August 1, 2011, the Claimant was evaluated by Dr. Dunn, who took a 
subjective history of: 

 
[Claimant] is here today with his mother to discuss his 
recent workers’ comp claim.  He originally was injured 
on 05/20/11 while working for King Soopers when he 
was unloading and loading water and pet food and 
noticed that he had left upper quadrant pain.  I did work 
him up thoroughly.  He had an elevated lipase which we 
believe to be related to pancreatitis.  However, all of his 
scans were normal.  He was seen by GI and that was all 
normal as well.  Bone scan revealed a left costochondral 
junction/eighth rib fracture.   
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 25. After the evaluation, Dr. Dunn restricted the Claimant by applying the 
restrictions previously assigned by Dr. Paz and adding “no reaching away from the 
body.”   
 
 26. On August 2, 2011, the Claimant took Family Medical Leave Act (FMLA) 
to protect his job and was placed on a no work restriction by Foothills Family Practice 
to: 

 
“allow him time off from his current position so that he can 
continue physical therapy and heal from his injuries.  His 
injuries were a direct result of his loading and unloading pet 
food and water on May 20, 2011.  He has an 8th rib fracture 
seen on bone scan.”   

 
 
 26. The Claimant’s supervisor, *S, credibly testified that the Employer had 
been accommodating the Claimant’s work restrictions previously issued by Dr. Paz, but 
was willing to let the Claimant heal following Dr. Dunn’s August 1, 2011, evaluation.   
 
 27. On August 26, 2011, Dr. Dunn rendered the opinion that “etiology of this 
pain syndrome is most likely a costochondral fracture or 
chondritis.”  (emphasis added).  Dr. Dunn referred the Claimant back to South Denver 
Gastroenterology, P.C., for a workup, as well as an MRI (magnetic resonance imaging), 
Thoracic Spine and Lumbar Spine.   
 
 28. The Claimant did not return to the Employer to work after his August 26, 
2011, visit with Dr. Dunn. 
 
Medical/Dr. Hompland 
 
 29. The Claimant was evaluated by Scott Hompland, D.O., at the request of 
Dr. Dunn between September 8, 2011, and December 7, 2011.   At Dr. Hompland’s first 
visit on September 8, 2011, he took a history as follows: 

 
[Claimant] is a 24-year-old night crew person at 
[Employer].  He developed a pulling or straining 
sensation in his left subcostal region which seemed to 
occasionally radiate to his back, associated with 
spasms.  He has seen multiple practitioners including Dr. 
Dunn and Dr. Paz.  Treatment has included prescriptions of 
Percocet and Soma.  He was at one time diagnosed with 
pancreatitis; however, evidently, according to the 
gastroenterologist who saw him, it was thought that this 
was not, in fact, pancreatitis.  An upper GI was done, 
which was essentially unremarkable.  A bone scan showed 



 

 55 

abnormalities on the anterior eighth rib.  He was then 
referred to Dr. Paz by King Soopers, and evidently CAT 
scans were done which may have clarified the location of the 
injury or contusion. 
 

 
 30. At the September 8, 2011, visit Dr. Hompland expressed the 

opinion that: 
 
At this point, there are no injections we could do.  I would 
probably, in the face of a potential rib fracture, avoids 
steroids, this may slow down the healing process, but 
would like to see the imaging studies to see whether 
this is, in fact, a bone fracture, a costochondral 
irritation.  Aggressive treatment, which I would not 
recommend at this time, would be nerve block, pulsed 
radiofrequency lesioning of the inter-costal nerve, local 
anesthetic injection to the area where the bone scan is 
positive. 
 

Medical/Dr. Wong 
 
 31. Following the evaluation with Dr. Hompland, the Claimant was evaluated 
at Dr. Dunn’s request by David A. Wong, M.D.  That visit occurred on November 15, 
2011, where a history was taken as follows: 
 

This 23-year-old [Employer’s] stocker was seen 
concerning left chest wall, flank, back and bilateral 
lower extremity pain. 
 

•   
 

The patient relates his present difficulties to an incident 
which occurred at work 5/21/11.  He was dong repetitive 
lifting of heavy objects such as dog food and water.  
With this activity he noted discomfort in the left lateral 
chest wall and flank.  Initially discomfort was minor but 
increased over hours and days.  He had acute pain and 
spasm a couple of days later to the point where he was 
unable to mobilize.  He had some diffuse bilateral lower 
extremity pain intermittently as well.  No significant distal 
numbness, tingling or weakness.  No specific neurologic 
bowel or bladder complaints.  The patient was initially 
diagnosed with a costochondra sprain/strain.  He also 
had investigations including an endoscopy to rule out 
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GI problems such as pancreatitis.  The endoscopy was 
ultimately about a month following his original injury. 
 

•   
 

He has apparently seen Dr. Paz from OccMed but we have 
no notes from them.  He has seen Dr. Michael Dunn, his 
PCP, who sent some office notes to us.  He has seen Dr. 
Scott Hompland for pain management.  Workers comp has 
apparently denied the claim and they have an appeal 
pending. 

 
 32.       At the November 15, 2011, visit Dr. Wong was of the opinion:   
 
  That the Claimant had an assessment of “left 9th rib [sic 8th] 

fracture by CT Scan healing; likely an element of chronic 
costochondritis in the lower extremity chest wall.”  Dr. Wong 
determine “At this point, I think the patient should continue 
symptomatic care as his pain is slowly improving….Onset of 
symptoms historically related to his 5/21/11 on the job 
injury.   

 
33. The Respondent had the Claimant evaluated by Kathy McCranie, M.D.  

Dr. McCranie’s report is conflicting in that at one point in the report she states the 
opinion that “at most, the patient’s temporary thoracolumbar strain could have been 
related to his work duties.”  But early in her report, she states that “Claimant did not 
suffer an on the job injury.”  The ALJ resolves this critical internal conflict in favor of 
assigning no weight to Dr. McCranie’s opinion. 

 
Credibility 
 
 34. The Claimant’s supervisor, *S, credibly testified that the Claimant first 
reported his injury in June of 2011, that *S provided the Claimant with modified duty 
employment, and that when the Claimant complained that the modified duty 
employment was too difficult, *S attempted to accommodate the additional need for 
restrictions. 
 
 35. The ALJ finds that the opinions of Dr. Dunn, Dr. Hompland and Dr. Wong 
are more persuasive and credible than the opinion of Dr. McCranie, because the 
opinions of Dr. Dunn, Dr. Hompland and Dr. Wong are based on a more thorough 
analysis of the Claimant’s medical situation.  Dr. Dunn and Dr. Wong connect the 
mechanics of the Claimant’s injury to the objective medical finding, thus, their opinions 
outweigh the opinion of Dr. McCranie whose report conflicts as to whether the 
mechanism of injury could or could have not caused a thoracolumbar strain.  The 
mechanics of injury or inappropriateness thereof, is a critical ingredient of the above 
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injury.  Dr. Dunn and Dr. Wong were of the opinion that the Claimant’s mechanism of 
injury was consistent with the Claimant’s injury. 
 
 36. Although Dr. Paz’s medical records reflect that it is “to be determined, 
whether the Claimant’s objective findings” are consistent with the history and work 
related mechanism of injury/illness,” Dr. Paz continued to treat the Claimant between 
the period of June 15, 2011, through July 25, 2011, and all reports indicated that the 
Claimant had a “left eighth rib fracture. 
 
 37. The Respondent’s requested medical evaluator, Dr. McCranie, leaves 
open the possibility of the temporary thoracolumbar strain being work related. 
 
 38. The ALJ finds that the Claimant’s supervisor, *S’s testimony is consistent 
with the medical records and credible. 
 
 39. The ALJ finds that the Claimant’s testimony is consistent with the medical 
records and credible. 

 

Ultimate Findings 
 
 40. The Claimant has proven that it is more likely than not that he suffered an 
on the job occupational injury on May 20, 2011, in the course and scope of his 
employment for the Employer.  The ALJ finds that it is reasonably probable and more 
likely than not, through the testimony of the Claimant and the medical records that the 
Claimant suffered a compensable occupational injury through a series of micro traumas 
to the left rib area and thus has proved a compensable claim. 
 
 41. The Claimant has established by a preponderance of the evidence that he 
was not provided with two doctors within seven days of reporting his injury and the right 
to select a physician passed to the Claimant who selected Dr. Mark Dunn, pursuant to 
Rule 8 and § 8-43-405(5) (a) (1) (A), C.R.S.  
 
 42. All medical care rendered by the Employer’s authorized treating physician 
Dr. Paz, and his referrals from June 15, 2011 ongoing is reasonably necessary and 
causally related to the Claimant’s rib injury and his costochondral fracture and 
costochondritis and is authorized. 
 
 43. All medical care rendered by Dr. Dunn prior to June 14, 2011, is not the 
responsibility of the Employer for payment, as the Employer had not been notified of an 
on the job injury by the Claimant until June 14, 2011. 
 
 44. Because of the Rule 8 violation, the Claimant selected Dr. Dunn and all 
care provided by Dr. Dunn and his referrals on and after August 1, 2011, is reasonably  
necessary and causally related to the Claimant’s rib injury and his costochondral 
fracture and costochondritis and is authorized. 
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 45. The Claimant did not suffer a wage loss due to his restrictions until August 
1, 2011, when Dr. Dunn increased the Claimant’s restrictions for a period of time until 
August 25, 2011. 
 
 46. Based on the stipulated AWW, the Claimant is entitled to TTD benefits for 
a period of August 1, 2011 to August 25, 2011, in the amount of $272.23 per week or 
$38.39 per day for a payment of $972.24.   
 
 47. The Claimant is not entitled to lost wage benefits after August 25, 2011, 
and prior to the date of hearing, December 22, 2011, because the Employer indicated a 
willingness to accommodate the Claimant’s restrictions prior to August 1, 2011, and the 
Claimant simply did not return to work after August 25, 2011. 
 
 48. The ALJ infers and finds that the Claimant’s supervisor was “willing to play 
ball” with the Claimant’s restrictions and would accommodate the modified duty work 
restrictions except for the period of time between August 1, 2011, and August 25, 2011, 
when the Claimant was unable to work at all. 
 

 
CONCLUSIONS OF LAW 

 
Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 

Credibility 
 

a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to the expert testimony, and draw plausible 
inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th 
Cir. 1977).  The ALJ determines that credibility of the witnesses.  Arenas v. ICAO, 8 
P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ.  Cordova v. ICAO, 55 P.3d 186 (Colo. App. 
2002).  The fact finder should consider, among other things, the consistency of 
inconsistency of a witness’ testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and actions; the 
motives of a witness; whether the testimony has been contradicted; and, bias, prejudice 
or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, 
Civil, 3:16 (2005).  As found the Claimant’s version of a work related injury is credible as 
supported by his physicians. 

 
b. The same principles concerning credibility determinations that apply to lay 

witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 
134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency of inconsistency of a witness’ testimony and actions; the reasonableness or 
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unreasonableness (probability or improbability) of a witness’ testimony and actions (this 
includes whether or not the expert opinions are adequately founded upon appropriate 
research); the motives of a witness; whether the testimony has been contradicted; and, 
bias, prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P.2d 284 (1959).  See, Annotation, Comment: Credibility of 
Witness Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, 
maintaining that the fact finder is not free to disregard un-contradicted testimony.  The 
medical opinions on reasonable necessity and causal relatedness are credible and 
essentially un-contradicted.  Also, the Claimant’s testimony, as found, was credible. 

 
Compensability/Occupational Disease 
 
 c. An “occupational disease”   means a disease which results directly from 
the employment or the conditions under which work was performed, which can be seen 
to have followed as a natural incident of the work and as a result of t5he exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Industrial Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, Claimant has proven an occupational disease with a last 
injurious exposure of July 31, 2011. 
 

d. A compensable injury, or occupational disease, is one that arises out of 
and in the course of employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is 
one of causation. If an industrial injury aggravates or accelerates a preexisting 
condition, the resulting disability and need for treatment is a compensable consequence 
of the industrial injury. Thus, a claimant's personal susceptibility or predisposition to 
injury does not disqualify the claimant from receiving benefits.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a compensable new 
injury, or occupational disease, if the employment-related activities aggravate, 
accelerate, or combine with the pre-existing condition to cause a need for medical 
treatment or produce the disability for which benefits are sought. § 8-41-301(1) (c), 
C.R.S. See Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 448 (1949); 
Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health Laboratories v. 
Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), 
C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 
1998).  As found, the Claimant sustained a compensable occupational disease at work. 
 
Medical Benefits 
 
 e. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational injury.  Dependable Cleaners v. 
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Vasquez, 883 P.2d 583 (Colo. App. 1994).  The Claimant’s medical treatment is 
causally related to the 8th rib fracture and chronic costochondritis in the lower extremity 
chest wall.  Also, medical treatment must be reasonably necessary to cure and relieve 
the effects of the industrial occupational injury.  § 8-42-101(1)(a), C.R.S.  Morey 
Mercantile v. Flynt, 97 Colo. 163, 47 P.2d 864 (1935); Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  As found, all of the Claimant’s medical care 
and treatment at Union Medical with Dr. Paz, and his referrals (as reflected in the 
evidence) was and is reasonably necessary and related to the Claimant’s May 20, 2011, 
compensable occupational disease.  As found, on and after August 1, 2011, all of the 
Claimant’s medical care and treatment at Foothills Family Practice with Dr  Dunn and 
his referrals (as reflected in the evidence) was and is reasonably  necessary, and 
causally related to the Claimant’s May 20, 2011, compensable occupational disease. 
 
Rule 8 
 

f. Rule 8-2, WCRP, deals with initial medical referrals and provides as 
follows: 

 
(A) When an employer has notice of an on the job injury, the 
employer or insurer shall provide the injured worker with a 
written list in compliance with § 8-43-404(5) (a) (I) (A), 
C.R.S., that for purposes of this Rule 8 will be referred to as 
the designated provider list, from which the injured worker 
may select a physician or corporate medical provider.  

 
g. Section 8-43-404(5) (a) (I) (A), C.R.S., provides: “In all cases of injury, the 

employer or insurer shall provide a list of at least two physicians or two corporate 
medical providers or at least one physician and one corporate medical provider, where 
available, in the first instance, from which list an injured employee may select the 
physician who attends said injured employer.”  Here the right to select an ATP had 
passed to the Claimant because he was not provided with a written list of treating 
providers.  Therefore, the treatment rendered by Dr. Dunn, after reporting Claimant’s 
injury on June 14, 2011, was authorized. 

 
Temporary Disability 
 

h. To establish entitlement to temporary disability benefits, the Claimant must 
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is the result of the industrial disability.  Section 8-42-103(1), 
C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   When a temporarily 
disabled employee loses his employment for other reasons which are not his 
responsibility, the causal relationship between the industrial injury and the wage loss 
necessarily continues.  Disability from employment is established when the injured 
employee is unable to perform the usual job effectively or properly. Jefferson Co. 
Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  This is true because the 
employee’s restrictions presumably impair his opportunity to obtain employment at pre-
injury wage levels.  Kiernan v. Roadway Package System, W.C. No. 4-443-973 (ICAO, 
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December 18, 2000).  As found, the Claimant was TTD from August 1, 2011 through 
August 25, 2011.  After August 25, 2011, the Employer was willing to accommodate the 
Claimant’s medical restrictions but the Claimant chose not to return to work with the 
Employer. 
 
              i. Once the prerequisites for TPD and/or TTD are met (e.g., no release to 
return to full duty, MMI has not been reached, a temporary wage loss is occurring in 
modified employment or modified employment is no longer made available, and there is 
no actual return to work), TPD and TTD benefits are designed to compensate for 
temporary wage loss. TTD benefits are designed to compensate for a 100% temporary 
wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. 
App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, the 
Employer was willing to accommodate the Claimant’s restrictions after August 25, 2011, 
but the Claimant chose not to return to work with the Employer.  Therefore, the Claimant 
is not entitled to temporary disability benefits from August 25, 2011 at least through 
December 22, 2011. 

 Burden of Proof 

j. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000).  A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  People v. M.A., 104 P.3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Industrial Claim Appeals Office (ICAO), 
March 20, 2002].  Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  A 
“preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found herein, the Claimant has met his burden on compensability, medical benefits and 
TTD from August 1, 2011 through August 25, 2011.  He has failed to meet his burden 
on temporary disability benefits for the period from August 25, 2011 through December 
22, 2011. 

 
ORDER 

 
IT IS, THEREFORE, ORDERED THAT: 
 
A. The Claimant sustained a compensable occupational injury, on May 20, 

2011, to his left side, consisting of an 8th rib fracture, a costochondral fracture, and 
costochondritis of the lower extremity chest wall. 

 
B.   The Respondent shall pay for care rendered by Mark Paz , M.D., and his 

referrals, subject to the Division of Workers Compensation medical fee Schedule.   Also, 
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the Respondents shall pay for care rendered by Michael L. Dunn, M.D., after June 14, 
2011 and his referrals at the Medical Fee Schedule. 

 
C. For the period of time between August 1, 2011 and August 25, 2011, the 

Respondents shall pay Claimant the amount of $972.24 in temporary total disability 
benefits at the rate of $272.25 per week. 

 
D. Any and all claims for temporary disability benefits from August 25, 2011 

through December 22, 2011 are hereby denied and dismissed.  
 
E. The Respondent shall pay to the Claimant statutory interest at the rate of 

eight percent (8%) per annum on all amounts due not paid when due. 
 
F. Any and all issues not determined herein are reserved for future decision. 
 

 
DATED this____day of January 2012. 

 
 

  EDWIN L. FELTER, JR. 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-782-589 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that his 
left shoulder surgery is reasonable and necessary to cure and relieve the claimant from 
the effects of the December 22, 2008 injury? 

 Whether the court has jurisdiction to consider the issue of the left shoulder 
surgery in light of Dr. Jernigan’s opinion that claimant is at maximum medical 
improvement (“MMI”) on March 1, 2011 where Dr. Jernigan stated on August 26, 2011 
that he would not have placed claimant at MMI if the surgery had been approved? 

 Whether claimant has proven by a preponderance of the evidence that he 
is entitled to temporary total disability (“TTD”) benefits after June 1, 2011 based on the 
assertion that the finding of MMI by Dr. Jernigan was ambiguous.  

FINDINGS OF FACT 

1. Claimant was employed as a ditch rider for employer.  Claimant sustained 
an admitted injury to his left shoulder on December 22, 2008 when he was climbing on 
a ladder in a meter well at an irrigation canal.  Claimant was referred for medical 
treatment for his injury with Dr. Smith and Dr. Wyman initially.  Dr. Wyman performed a 
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surgery consisting of a rotator cuff repair, distal clavical excision and arthroscopy with 
debridement of the left shoulder on January 27, 2009.  Following surgery, claimant 
underwent a course of physical therapy. 

2. Claimant subsequently came under the care of Dr. Higi in March 2009.  
Dr. Higi recommended additional physical therapy and medications and provided 
claimant with lifting restrictions of 3 pounds for the left arm.  Claimant returned to Dr. 
Wyman for evaluation on July 1, 2009 and was noted to have near full active range of 
motion with some crepitance in the area of the subscapular bursa.  Dr. Wyman 
recommended claimant continue with physical therapy. 

3. Dr. Higi eventually referred claimant for a functional capacity evaluation 
(“FCE”) on August 31, 2009.  The FCE concluded claimant had a lifting restriction of 5 
pounds of the left upper extremity. 

4. Claimant was subsequently referred to Dr. Dvirnak on December 14, 2009 
for a second opinion.  Dr. Dvirnak noted claimant had persistent pain following his 
surgery and recommended a magnetic resonance image (“MRI”) arthrogram be 
performed in order to determine the integrity of the rotator cuff repair.   

5. Following the MRI, claimant returned to Dr. Wyman who concluded that a 
second shoulder surgery would be appropriate due to a recurrent large supraspinatus 
tear.  Consequently, claimant underwent a second shoulder surgery under the auspices 
of Dr. Wyman on March 15, 2010.   

6. Following claimant’s surgery, claimant continued to follow up with Dr. Higi.  
By November 15, 2010, claimant was referred by respondents to Dr. Failinger for an 
independent medical examination (“IME”).  Dr. Failinger diagnosed claimant as being 
status post two probable failed rotator cuff repairs of the left shoulder with a  ruptured 
long head of the biceps.  Dr. Failinger provided a differential diagnoses of ruling out 
radiculopathy and cervical spine disease.  Dr. Failinger opined claimant was not at MMI, 
and recommended another MRI to confirm the status of the rotator cuff.  Dr. Failinger 
noted that the MRI would likely confirm the failure of the second rotator cuff repair and 
noted that there would be a less than 50% chance of claimant receiving a positive result 
with a third rotator cuff repair.   

7. Claimant returned to Dr. Wyman on January 6, 2011.  Dr. Wyman noted 
claimant felt he was slightly improved, but not back to normal.  Dr. Wyman noted 
claimant had impingement symptoms and was unable to use a compound bow.  Dr. 
Wyman opined claimant was at MMI.  However, Dr. Wyman noted claimant would 
benefit from an opinion from another doctor as to whether he should have another 
surgery and Dr. Wyman agreed with this approach. 

8. Dr. Jernigan took over for Dr. Higi as claimant’s primary authorized 
treating physician on January 7, 2011.  Dr. Jernigan recommended another MRI 
arthrogram and a second consultation with Dr. Dvirnak.  Claimant underwent the MRI 
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arthrogram on January 17, 2011.  The MRI arthrogram revealed a complete retear of 
the supraspinatus tendon.   

9. Dr. Dvirnak evaluated claimant on January 24, 2011.  Claimant reported to 
Dr. Dvirnak that he was hesitant to consider an additional surgery.  Dr. Dvirnak noted 
that claimant accepted his shoulder as it was, he did not believe his rotator cuff was 
likely to retract further and may become irreparable.  Dr. Dvirnak also noted that 
claimant was a smoker and he recommended claimant quit smoking prior to surgery 
and refrain from smoking for at least the first six months post operatively. 

10. Dr. Failinger provided a supplemental report on March 18, 2011 after 
having reviewed the latest MRI arthrogram and Dr. Dvirnak’s updated medical records.  
Dr. Failinger noted the MRI showed a retear of the rotator cuff and noted that his prior 
opinion had not changed.  Dr. Failinger noted it was not within a medical probability that 
claimant would improve with an additional surgery.  Dr. Failinger noted that claimant 
could try another surgery, but there was a low medical probability that the surgery would 
be successful. 

11. Respondents obtained a records review IME from Dr. Gonzales.  After 
reviewing the MRI films, Dr. Gonzales noted that he agreed with Dr. Failinger’s opinion 
from March 18, 2011.  Dr. Gonzales noted that claimant’s tendon was of poor quality 
with more than mild atrophy.  Based on these findings, Dr. Gonzales opined claimant 
would not likely benefit from a third surgery. 

12. After the third shoulder surgery was denied by respondents, Dr. Jernigan 
placed claimant at MMI on June 1, 2011.  In the June 1, 2011 report, Dr. Jernigan noted 
that claimant needed to talk to his attorney and make a final decision, but in the 
meantime, he would be placed at MMI.  Dr. Jernigan further noted that if claimant 
decides to “protest the decision” he case would be closed until the court decides it 
should be “reopened” for surgery.   

13. Claimant returned to Dr. Jernigan on June 13, 2011 for consideration of a 
permanent impairment rating.  Dr. Jernigan provided claimant with a permanent partial 
disability (“PPD”) rating of 24% of the upper extremity.  Dr. Jernigan further noted that it 
was his opinion that it would be reasonable for claimant to have a third surgery, 
although the success rate would be “somewhat less than 50%” and would not 
necessarily improve his impairment.  Respondents filed a final admission of liability 
(“FAL”) based on the impairment rating. 

14. Respondents referred claimant for an IME with Dr. Fall on September 15, 
2011.  Dr. Fall reviewed claimant’s medical records, obtained a history from claimant 
and performed a physical examination.  Dr. Fall opined that the rotator cuff repair was 
not reasonable based on the fact that claimant had already had two failed rotator cuff 
repairs, claimant had poor tendon quality, claimant had a history of diabetes and 
claimant had a history of smoking.  Dr. Fall noted that based on this factors, it was her 
opinion that claimant would be unlikely to have any improvement from a third surgery. 
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15. In response to an inquiry from claimant’s counsel, Dr. Jernigan opined on 
August 26, 2011 that if claimant’s third shoulder surgery was authorized, his case 
should be reopened for further surgical treatment.  Dr. Jernigan further noted that if 
claimant’s third surgery had been approved, he would not have been placed at MMI in 
June. 

16. Claimant testified at hearing in this matter that he had not been advised to 
quit smoking by Dr. Wyman prior to his two previous surgeries.  Claimant testified that 
he had used Chantix and vapor cigarettes and had quit smoking as of the hearing.  
Claimant testified he continued to have pain in his left shoulder and wanted to proceed 
with the third surgery.  Claimant admitted that he continued to participate in hunting 
activities in 2010, and obtained hunting licenses in 2011, although he did not actively 
hunt. 

17. Dr. Fall testified at hearing in this case consistent with her report.  Dr. Fall 
is a Level II accredited physician specializing in physical medicine and rehabilitation.  
Dr. Fall opined that claimant did not have a good chance of improvement with a third 
shoulder surgery.  Dr. Fall noted on cross examination that she did not see evidence of 
Dr. Wyman recommend claimant quit smoking prior to the surgeries.  Dr. Fall noted that 
smoking cessation would be recommended prior to any surgical procedure. 

18. Dr. Dvirnak testified by deposition in this matter.  Dr. Dvirnak noted that he 
would not want to perform the repeat rotator cuff repair surgery unless claimant had quit 
smoking.  Dr. Dvirnak testified that he has had enough success repairing rotator cuff 
tears such as the one claimant has that he is optimistic about claimant’s chances of 
success even though claimant has had two prior failed surgeries.  Dr. Dvirnak noted that 
he would not put claimant through tests to determine if he had quit smoking, but would 
take claimant’s word for it, recognizing that if claimant is lying, the proposed surgery is a 
fruitless exercise. 

19. Dr. Dvirnak noted that if claimant’s supraspinatus tendon had more than 
mild atrophy, he would be less optimistic about the surgery.  Dr. Dvirnak noted that he 
believed claimant had a better than 50% chance of achieving some sort of improvement 
to his activities of daily living with the shoulder surgery. 

20. The ALJ credits the testimony and opinions of Dr. Dvirnak and finds that 
claimant has demonstrated by a preponderance of the evidence that the proposed 
shoulder surgery is reasonable and necessary to cure and relieve the claimant from the 
effects of the industrial injury.  The ALJ notes that all of the physicians who have 
evaluated claimant or provided opinions in this case agree that claimant has a torn 
rotator cuff, but the difference of opinion comes with claimant’s likelihood of success 
following the surgery. 

21. The ALJ notes that one of the basis for Dr. Fall’s opinion that the proposed 
surgery would not be successful was claimant’s smoking.  The ALJ also notes that Dr. 
Dvirnak testified that claimant would not perform the surgery if claimant continues to 
smoke.  Dr. Dvirnak testified that he would accept claimant’s word that he had quit 
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smoking and claimant testified under oath that he had quit smoking as of the date of the 
hearing, essentially testifying that he could have one more cigarette under the treatment 
plan he was using to stop smoking, but had decided against having the last cigarette. 

22. The ALJ finds claimant’s testimony that he has quit smoking in preparation 
for the surgery to be credible and persuasive.  The ALJ notes that if claimant has not 
quit smoking, respondents are still provided with an avenue for relief under section 8-
43-404(3).  If claimant continues to smoke prior to his surgery or during his recovery, 
respondents may seek to have this court reduce his benefits pursuant to the above 
statute. 

23. However, having found the testimony of claimant credible that he has quit 
smoking, and crediting the opinions of Dr. Dvirnak regarding the reasonableness of the 
surgery, the ALJ finds that respondents are liable for the surgery proposed by Dr. 
Dvirnak. 

24. The ALJ further notes that Dr. Jernigan provided claimant with a 
permanent impairment rating on June 13, 2011 and his report of June 1, 2011 that 
placed claimant at MMI are ambiguous.  While Dr. Jernigan places claimant at MMI, he 
also recommends that claimant have a third surgery on his shoulder.  The ALJ finds, 
based on the medical reports, that Dr. Jernigan’s opinion regarding MMI is based on the 
fact that the shoulder surgery was not approved.  The ALJ credits the August 26, 2011 
opinion from Dr. Jernigan and finds that Dr. Jernigan’s opinion is that claimant would not 
be at MMI if the proposed surgery had been approved.  Based on the fact that the ALJ 
is finding that the surgery is reasonable and necessary to cure and relive the claimant 
from the effects of the industrial injury, the ALJ determines that Dr. Jernigan’s opinion is 
that claimant is not at MMI pending the proposed surgery.   

25. The ALJ in reviewing the reports from Dr. Jernigan determines that as of 
June 1, 2011, Dr. Jernigan expressed the opinion that it would be reasonable for 
claimant to undergo a third surgical procedure on his shoulder.  The ALJ interprets Dr. 
Jernigan’s reports as opining that the surgical procedure would help cure and relieve 
the claimant from the effects of the industrial injury by attempting to surgically repair the 
torn rotator cuff.  The ALJ interprets these reports to express the opinion of Dr. Jernigan 
that further medical treatment is reasonably necessary to cure and relieve the claimant 
from the effects of the industrial injury and therefore, the ALJ finds Dr. Jernigan to 
express the opinion that claimant was not at MMI as of June 1, 2011.  Instead, Dr. 
Jernigan’s opinion regarding MMI was based on the legal position respondents took 
regarding authorization of the surgery, and not based on Dr. Jernigan’s medical opinion. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2009.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
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C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).   

4. As found, claimant has demonstrated by a preponderance of the evidence 
that the proposed shoulder surgery is reasonable and necessary to cure and relieve the 
claimant from the effects of the admitted work related injury.   

5. MMI is defined as a “point in time when any medically determinable 
physical or mental impairment as a result of injury has become stable and when no 
further treatment is reasonably expected to improve the condition.”  Section 8-40-
201(11.5), C.R.S.  The court is aware to the holding of the Industrial Claim Appeals 
Office in Wright v. C&J Gravel, Inc., W.C. No. 4-766-736 (January 31, 2011) that holds 
that the ALJ does not have jurisdiction to resolve the issue of MMI where the treating 
physician has placed the claimant at MMI.   

6. However, in Wright, the parties stipulated that claimant had been placed at 
MMI by the treating physician.  The parties did not stipulate to this issue in this case.  
Instead, claimant proceeded to hearing under the theory that the finding of MMI 
provided by Dr. Jernigan was ambiguous.   

7. The ALJ agrees with claimant’s argument that Dr. Jernigan’s finding of 
MMI is ambiguous. Dr. Jernigan notes that claimant is at MMI, but also notes the further 
surgery would be reasonable in his case.  Moreover, Dr. Jernigan notes on August 26, 
2011 that if the surgery had been approved, claimant would not have been placed at 
MMI.  This implies that Dr. Jernigan’s opinion regarding MMI is based on the legal 
consequence of the denial of the surgery, not on the medical determination as to 
whether further treatment would reasonably be expected to improve his decision. This 
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opinion, in and of itself, creates an ambiguous determination regarding the issue of 
MMI.  

8. Based on the records from Dr. Jernigan and the opinions expressed 
therein, the ALJ determines that the finding by Dr. Jernigan that claimant was at MMI as 
of June 1, 2011 was ambiguous and dependent upon the legal determination regarding 
whether respondents would be responsible for paying for claimant’s proposed surgery.    

9. Respondents also argue that claimant is not entitled to TTD benefits 
because he was placed at MMI by Dr. Jernigan on June 1, 2011.  The ALJ disagrees. 

10. Section 8-42-105(3)(a) provides that claimant’s entitlement to TTD 
benefits ends when claimant is placed at MMI.  This section of the statute requires that 
the injured worker is actually placed at MMI by the treating physician, and not subject to 
an ambiguous finding of MMI.   

11. While respondents argue that claimant has not challenged the date of MMI 
and not requested the claim to be reopened, claimant is not required to do so in a case 
in which the MMI finding is ambiguous such as this one.   

12. As found, Dr. Jernigan did not provide an opinion that was unambiguous.  
Therefore, based on the finding that claimant was not placed at MMI by Dr. Jernigan as 
of June 1, 2011, claimant is entitled to TTD benefits beginning June 1, 2011 and 
continuing until terminated by law. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for medical treatment that is reasonably necessary 
to cure and relieve the claimant from the effects of the industrial injury, including the 
shoulder surgery proposed by Dr. Dvirnak, pursuant to the Colorado Medical Fee 
Schedule. 

2. Respondents shall pay claimant TTD benefits beginning June 1, 2011, 
subject to any offset for PPD benefits paid to claimant during that same period of time. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
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it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 5, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-827-190 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that he 
suffered a compensable injury arising out of and in the course and scope of his 
employment with employer? 

 Whether respondents proved by a preponderance of the evidence that claimant 
is an independent contractor? 

 Whether claimant’s claim for workers’ compensation benefits is barred by the 
doctrine of election of remedies due to his settling of a claim with employer’s 
general liability carrier? 

 The parties stipulated prior to the hearing that the only issue involving benefits 
raised by claimant involved $20.00 representing the total amount of medical 
mileage claimant would be entitled to for receipt of medical treatment if his claim 
is determined to be compensable. 

FINDINGS OF FACT 

1. Claimant is a professional truck driver who owns his own semi-tractor 
truck and operated his own business from 2007 to 2009 where he would lease the truck 
he owned to *D  Trucking.  Claimant testified his truck broke down in July 2009 and he 
did not have money to repair his truck.  Claimant still owns his truck. 

2. Claimant told *O, owner of employer, that he needed to make money to fix 
his truck.  Claimant testified *O hired him to drive a truck owned by employer in 
approximately May 2010.  Claimant testified employer would have him pick up loads of 
rock or hay or livestock and deliver it to specific customers.   

3. *O testified at hearing that he operated a trucking business that owned 
two trucks and leased a third truck.  Employer’s business involved transporting mainly 
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alfalfa hay, decorative rock and livestock in the area around southwestern Colorado, 
New Mexico, Arizona and Utah.  *O testified that he knew claimant from prior work and 
when claimant originally approached him about a position driving the truck, he refused.  
*O testified claimant approached him a second time about driving the truck, and *O 
again refused.  

4. *O testified that coming into the summer months, he was going to spend 
more time at home and, therefore, when claimant called again looking for a job driving a 
truck, *O accepted claimant’s offer.  

5. *O would contact claimant when he had a load to be delivered.  Claimant 
first drove a load for employer on May 18, 2010 delivering a load of hay to Fruita, 
Colorado.  Claimant again drove for employer beginning on May 19, 2010, when he left 
Cortez, Colorado picking up a load in Chino Valley, Arizona and dropping it off in 
Farmington, New Mexico on May 20, 2010.  Claimant unloaded his truck in Farmington 
on May 21, 2010 and, after refueling his truck, drove to Ashford, Arizona and then to 
Flagstaff, Arizona.  Claimant eventually left Flagstaff on May 22, 2010 and unloaded his 
truck later that morning in Cortez.  On May 24, 2010, claimant made a trip to Rupert, 
Idaho to pick up a load. 

6. Claimant was paid based on an amount of 20% of the amount of the 
invoice employer would be paid per load.  The pay checks were made out to claimant 
individually.  Claimant was provided the truck and the trailer by employer and employer 
paid for gas to complete the trips.  Claimant had his own hard hat, but testified he did 
not need to use it during his time driving for employer.  Employer provided claimant with 
straps to tie down the loads claimant delivered. 

7. Claimant worked for a different trucking firm before taking his position with 
employer.  Claimant did not drive exclusively for employer and testified he would have 
accepted his position with his prior employer if it had become available.   

8. Employer provided the required liability insurance for the trucks. 

9. *O testified that he did not set hours for claimant as his driving hours are 
governed by the Federal laws and regulations concerning the number of hours truck 
drivers are allowed to be on the road.  *O testified he did not provide training for 
claimant.  *O testified that he only provided claimant with the customer’s name, 
telephone number and address and a description of the load being transported. 

10. Claimant would fill out cards documenting his hours driving as required by 
Federal regulations.  Claimant was provided with some cards from *O that contained 
employer’s name, and had other cards he provided himself. 

11. Claimant testified that on May 28, 2010 he was instructed by employer to 
pick up a load of rock in Forest Hills, New Mexico (this area was also described in 
testimony as Fence Rock, New Mexico), near Gallup, New Mexico.  Claimant testified 
that while loading the rock onto the trailer, he injured his hand and wrist.  Claimant 
testified he drove the truck to the customer, *C and contacted *O while driving to report 
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the injury.  Claimant testified *O instructed claimant to drive to *C and he would instruct 
*C to take claimant to the hospital.  Mr. and Mrs. *O then traveled to New Mexico to pick 
up the truck and met with claimant at the emergency room (“ER”).  *O subsequently 
drove the truck back to Cortez, Colorado and Mrs. *O drove claimant home. 

12. Claimant had x-rays at the ER that confirmed a fracture and eventually 
underwent surgery with Dr. Wyman in Colorado. 

13. Following claimant’s injury, claimant, through his attorney, brought a claim 
with __ Casualty Company.  Claimant eventually settled with the insurer for employer’s 
general liability insurance for $5,000.00 in August 2010.  This settlement represented 
the policy limits for employer through the general liability insurance policy.  Pursuant to 
an email from the adjuster for the general liability insurance, claimant was no required to 
complete a release of claims to pay under the Medical Payments coverage because the 
Medical Payments coverage form does not apply to bodily injury to employees of 
employer.  The adjuster noted that they did not view claimant as an employee of 
employer and therefore, were willing to pay the $5,000 Medical Payments coverage to 
claimant once they had been provided with the supporting medical bills. 

14. Claimant was paid two checks by employer, one dated May 28, 2010 and 
second dated June 15, 2010 totaling $640.00. Employer also provided claimant with a 
cash advance in the amount of $75.00 that was taken out of claimant’s earnings.  The 
checks were made directly to claimant and not to any company name.  Employer did not 
withhold any taxes from claimant and did not provide claimant with health insurance or 
other benefits.  Claimant was not provided with a W2 form, a W4 form or a 1099 form by 
employer for tax purposes. 

15. Based on the evidence presented at hearing, the ALJ determines that 
claimant has proven by a preponderance of the evidence that he suffered a 
compensable injury arising out of and in the course and scope of his employment with 
employer.   

16. Employer argues that claimant is not entitled to workers’ compensation 
benefits because he was an independent contractor.  The ALJ is not persuaded.  
Employer argues that they did not establish a quality standard for claimant, was not 
required to work exclusively for claimant, was not paid a salary or an hourly rate, could 
not terminate the claimant during the contract period, did not provide more than minimal 
training, and did not dictate claimant’s time of performance and, therefore, claimant was 
an independent contractor. 

17. The ALJ disagrees with employer’s arguments regarding the above 
analysis.  Employer agrees that they did pay claimant in checks made directly to 
claimant, but argue that the vast majority of the criteria for establishing independence 
have been established.  The ALJ is not persuaded. 

18. While claimant was not paid an hourly rate or a salary, the ALJ notes that 
section 8-42-102, C.R.S. 2009 provides a multitude of ways for an injured workers’ 
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average weekly wage to be calculated, including by the tonnage, or by commission.  In 
this case, claimant was essentially paid a 20% commission of the invoice amount for the 
load he delivered.  Therefore, the fact that claimant was not paid a salary rate is not 
determinative of the issue before the court, especially for an employment situation such 
as truck driving where the amount of time the driver can spend driving each day is 
limited by federal regulations, and consequently, it is not uncommon for drivers to be 
paid based on calculations other than an hourly wage or salary. 

19. Additionally, while employer argues that they could not terminate claimant 
“during the contract period”, there is no credible evidence of what claimant’s “contract 
period” was for employer.  Claimant and employer did not enter into a written contract 
and claimant was retained by employer to operate his truck so *O could spend more 
time at home.  Instead, it appears that either claimant or employer could terminate the 
contract at any time, as evidenced by *O’ testimony that claimant turned down a job 
delivering a load shortly before claimant’s injury. 

20. Employer also argues that claimant was customarily engaged in an 
independent trade as a truck driver, having operated his independent business for two 
years.  While this is true, claimant’s operation as a truck driver involved his owning a 
truck and contracting out his services, including his truck, to other trucking companies.  
After claimant’s truck broke down, and claimant could not afford to fix it, claimant 
ceased offering the services of his truck and began looking for a job as a truck driver. 

21. Perhaps most importantly in this case, employer provided claimant with 
the truck and the fuel and the customers to make the deliveries.  Employer argues that 
employer did not control the time claimant had to make deliveries or the route claimant 
was to drive to make the deliveries.  However, claimant’s work in this case could not be 
performed without the employer’s truck and fuel.  Furthermore, claimant was instructed 
by employer where to pick up his load and where to deliver the load.  Therefore, the ALJ 
determines that there was sufficient direction and control by employer over claimant in 
the course of his employment with employer to create an employer-employee 
relationship. 

22. The ALJ finds that the following criteria were met by claimant, pursuant to 
Section 8-40-202(2)(b)(II): employer did not establish a quality standard, but did instruct 
claimant on where to pick up his load and where to deliver the load to; employer 
provided tools to the claimant in the form of the truck, trailer and fuel; paid the claimant 
individually instead of to the trade or business name of claimant; employer combined 
the business operations of the person for whom the service is provided by paying 
claimant a percentage of the invoice and providing the required insurance on the truck 
claimant was driving. 

23. The ALJ finds that the following criteria have not been met by claimant, 
pursuant to Section 8-40-202(2)(b)(II): claimant was not provided training; claimant was 
not paid an hourly rate; claimant was not required to work exclusive for the employer. 
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24. In weighing the criteria established in Section 8-40-202(2)(b)(II) on a 
whole to the facts in this case, the ALJ determines that claimant was an employee of 
employer.  The ALJ notes that the most important factors in determining the employer-
employee relationship in this case involve the fact that claimant was provided with the 
truck and trailer by employer, was provided with the clients by employer and was 
provided with the fuel by employer.  Additionally, claimant was paid individually by 
employer and was not free from the direction and control of employer, as claimant 
needed access to the truck, fuel and clients in order to perform work for employer.  
Claimant was, by all accounts, performing the work *O would otherwise have had to 
perform individually, and therefore, the ALJ determines that claimant was an employee 
of employer. 

25. Employer also argues that the claimant is barred from bringing a workers’ 
compensation claim against employer because he settled with claimant’s liability 
insurance carrier for the $5,000 policy limit prior to hearing.  In settling with the liability 
carrier, the carrier noted that they would pay the policy limit for claimant’s medical bills 
because the policy did not cover employees of the employer and they did not consider 
claimant an employee of employer. 

26. In support of their argument that claimant’s claim is barred by the doctrine 
of “election of remedies”, employer cites to Section 8-41-102, C.R.S.  However, Section 
8-41-102 applies to situations where an employer “has complied with the provisions of 
articles 40 to 47 of this title” and provides the employer with immunity from civil suit for 
actions brought by claimant.  In this case, employer agrees that they have not provided 
claimant with workers’ compensation coverage, and therefore, employer has not 
complied with the provisions of articles 40 to 47 of this title. 

27. Notably, there is no provision in the Colorado Workers’ Compensation Act 
that would provide that an injured worker is limited to an election of remedies when 
dealing with an uninsured employer.  Instead, the Act allows the injured worker to 
proceed with a third party claim in cases in which the employee is injured pursuant to 
some negligence by a third party tortfeasor, while still collecting workers’ compensation 
benefits from the employer.  See Section 8-41-203, C.R.S.  This provision of the statute 
does not require the employee to elect a remedy when suffering an injury during the 
course and scope of his employment with employer.   

28. To accept employer’s argument regarding the election of remedies 
doctrine would essentially allow employers in this state to avoid obtaining workers’ 
compensation coverage as required by statute, have the employer obtain minimal 
liability insurance coverage, then force the injured worker to choose between accepting 
the minimal policy limits of the liability insurance, or seeking to obtain a judgment 
against the uninsured employer in the workers’ compensation claim and collect the 
award against an uninsured employer.  If the injured worker were to accept the minimal 
liability limits offered by the general liability carrier, the injured worker would be 
prohibited from seeking workers’ compensation benefits against employer (including 
medical benefits that do not have a statutory cap).  Such a result is not the intended 
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statutory result set forth by the Act that requires employers who have employees to 
obtain workers’ compensation insurance without exception. 

29. Moreover, this argument would also result in situations where employees 
who are injured and could receive much more money from a civil liability lawsuit would 
still be prohibited from seeking a civil claim if the employer has workers’ compensation 
insurance pursuant to the exclusive remedy provision of the Act.  The ALJ determines 
that such an absurd result is not intended by the provisions of the workers’ 
compensation act, and refuses to read such a result into the statute. 

30. The ALJ further notes that there is no credible evidence in the record that 
claimant argued to the insurance adjuster for __ Casualty that he was not an employee 
of employer.  In fact, pursuant to an e-mail from claimant’s attorney to the adjuster 
dated July 29, 2010, claimant specifically advised the adjuster that accepting the policy 
limits of $5,000 would not operate as a release of liability for workers’ compensation 
benefits claimant may be entitled to under the Act.  While the adjuster determined that 
claimant was entitled to the policy limits because he was not an employee, this finding is 
not binding on this court.  The ALJ further  notes that such a determination to pay the 
policy limits could certainly be a business decision by the adjuster in this case in order 
to dispose of the case quickly without having to incur legal expenses to defend a 
possible lawsuit from the claimant.  In either case, the ALJ is not persuaded that the 
claimant’s acceptance of the policy limits from the adjuster constitutes an election of 
remedies that would serve to bar claimant from pursuing benefits under the Act. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2009  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra.   

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
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contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

4. Section 8-40-202(2)(a), C.R.S., provides that an individual performing 
services for another is deemed to be an employee: 

[U]nless such individual is free from control and direction in the 
performance of the service, both under the contract for performance of 
service and in fact and such individual is customarily engaged in an 
independent trade, occupation, profession, or business related to the 
service performed. 

 
5. Section 8-40-202(2)(b)(II), supra, then sets forth nine factors to balance in 

determining if claimant is an employee or an independent contractor.  See Carpet 
Exchange of Denver, Inc. v. Industrial Claim Appeals Office, 859 P.2d 278 (Colo. App. 
1993).   The nine factors include (1) whether the person for whom services are 
performed does not require the individual to work exclusively for the person for whom 
services are performed; (2) whether the person for whom services are performed does 
not establish a quality standard for the individual; (3) whether the person for whom 
services are performed does not pay a salary or at an hourly rate instead of a fixed or 
contract rate; (4) whether the person for whom services are performed does not 
terminate the work of the service provider during the contract period unless such service 
provider violates the terms of the contract or fails to produce a result that meets 
expectations of the contract; (5) whether the person for whom services are performed 
does not provide more than minimal training for the individual; (6) whether the person 
for whom services are performed does not provide tools or benefits to the individual, 
except that materials and equipment may be supplied; (7) whether the person for whom 
services are performed does not dictate the time of performance; (8) whether the 
person for whom services are performed does not pay the service provider personally 
instead of making checks payable to the trade or business name of such service 
provider; and (9) whether the person for whom services are performed does not 
combine the business operation of the person for whom service is provided in any way 
with the business operations of the service provider instead of maintaining all such 
operations separately and distinctly. 
 

6. A document may satisfy the requirement to prove independence, but a 
document is not required.  Section 8-40-202(2)(b)(III), supra, provides that the existence 
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of any one of those factors is not conclusive evidence that the individual is an 
employee.  Consequently, the statute does not require satisfaction of all nine criteria in 
Section 8-40-202(2)(b)(II) in order to prove by a preponderance of the evidence that the 
individual is not an employee.  See Nelson v. Industrial Claim Appeals Office, 981 P.2d 
210 (Colo. App. 1999).   

7. As found, claimant has proven by a preponderance of the evidence that 
employer provided claimant with the tools necessary to complete his employment, 
including the truck, trailer and fuel.  Claimant was referred to the clients of employer by 
employer, who instructed claimant where to go, what to pick up and where to deliver the 
load.  As found, claimant proved by a preponderance of the evidence that he was paid 
in checks made out to claimant personally, and not to a trade name or business name.  
As found, employer combined the business operations of the claimant and could 
terminate claimant at any time. 

8. As found, claimant has demonstrated by a preponderance of the evidence 
that he was an employee of employer.  The ALJ credits the testimony of claimant and 
*O who testified consistently with each other that claimant was hired to work as a driver 
for employer on or about May 2010.  The ALJ credits the testimony of claimant and *O 
that claimant was paid by employer for his work as a driver and was instructed on his 
work as to where to pick up loads and where to deliver loads. 

9. As found, respondents have failed to prove by a preponderance of the 
evidence that claimant was free from direction and control of employer sufficiently 
through the criteria set forth as Section 8-40-202(2)(b)(II) in order to establish that 
claimant was an independent contractor.  As found, employer provided claimant with the 
truck, trailer, fuel and customers to perform his work as a truck driver.  Claimant was 
instructed by employer where to pick up his load and where to drop off his load.  As 
found, claimant was paid in check made out personally to claimant. 

10. As found, respondents have failed to prove by a preponderance of the 
evidence that claimant’s claim is barred by the doctrine of election of remedies.  While 
claimant settled his claim for benefits against __ Casualty, and was advised by __ 
Casualty that they would pay the policy limits for claimant’s medical benefits because 
they did not consider claimant to be an employee of employer, such a finding by the 
adjuster for __ Casualty is not binding on this court.  As found, there was no credible 
evidence presented at the hearing that claimant represented to __ Casualty that he was 
not an employee of employer.  Instead, it was employer who denied the employment 
relationship with claimant at the outset of the claim. 

ORDER 

 It is therefore ordered that: 

1. Claimant is an employee of employer pursuant to the provisions of the 
Colorado Workers’ Compensation Act. 

2. Employer shall pay claimant $20.00 for medical mileage. 
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3. The employer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

In lieu of payment of the above compensation and benefits to the claimant, the 
EMPLOYER shall: 
  
            a.         Within ten (10) days of the date of service of this order, deposit the sum of 

$20.00 with the Division of Workers' Compensation, as trustee, to secure the 
payment of all unpaid compensation and benefits awarded.  The check shall 
be payable to: Division of Workers' Compensation/Trustee. The check shall 
be mailed to the Division of Workers' Compensation, P.O. Box 300009, 
Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in the 

sum of $20.00 with the Division of Workers' Compensation within ten (10) 
days of the date of this order: 

                        (1)       Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or 

                        (2)       Issued by a surety company authorized to do business in Colorado. 
                        The bond shall guarantee payment of the compensation and benefits 

awarded. 
  
            IT IS FURTHER ORDERED:  That the EMPLOYER shall notify the Division of 
Workers' Compensation of payments made pursuant to this order. 
  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), C.R.S. 
  

DATED:  January 9, 2012 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-848-539-01 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that his 
average weekly wage (“AWW”) should be increased to $600.00. 

FINDINGS OF FACT 

1. Claimant was hired by employer to assist home owners who were building 
houses.  The program claimant worked under for employer was funded by a grant and 
was paid $15.00 per hour.  Claimant’s job duties included working with the sub-
contractors and providing assistance to the home owners.  Claimant was a part-time 
employee when he was hired. 

2. Claimant was hired September 7, 2010.  Claimant was paid every two 
weeks beginning September 17, 2010.  Claimant’s first pay period involved the period of 
August 30, 2010 through September 12, 2010.  During this period of time, claimant 
worked 26 hours and earned $390.00.  During the next two week period, claimant 
worked 48.5 hours and earned $727.50.  Claimant worked 64 hours over the next two 
week period and earned $960.00.  Claimant again worked 64 hours over the next two 
week period ending on October 24, 2010.  Beginning with the pay period of October 25, 
2010, claimant began working at least forty (40) hours per week.  This 40 hour per week 
work schedule continued through claimant’s end of employment with employer on 
January 2, 2011. 

3. Claimant testified at hearing that his supervisor “*S” asked him to begin 
working full time in mid-October 2010 because it became too much work for *S to drive 
in from Bayfield, Colorado to Cortez, Colorado (130 miles round trip).  Claimant testified 
*S wanted him to take over the Cortez projects and this would require claimant working 
40 hours per week. 

4. Claimant sustained an admitted injury on December 6, 2010.  
Respondents filed a general admission of liability (“GAL”) on February 25, 2011 
admitting for an AWW of $455.00.   

5. Respondents presented the testimony of Ms. *N at hearing.  Ms. *N 
worked in the office of employer in the Fall of 2010.  Ms. *N testified claimant was not 
promised 40 hours per week of work and claimant was hired as a part time employee.  
Ms. *N testified she was unaware of claimant becoming a full time employee. 
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6. Claimant argued at hearing that the AWW in this case should be 
determined based on the contract for hire at the time of claimant’s injury, which included 
claimant working 40 hours per week.  The ALJ agrees. 

7. The ALJ notes that for the first seven (7) weeks of claimant’s employment, 
claimant did not work 40 hours per week. The ALJ finds, however, that as of October 
25, 2010 and for the next 7 weeks until claimant’s injury on December 6, 2010, claimant 
consistently worked at least 40 hours per week.  The ALJ also finds that claimant 
consistently worked 40 hours per week after his injury until he resigned his employment 
for a new job with a new employer.   

8. The ALJ credits the testimony of the claimant and the wage records 
submitted into evidence and concludes that the contract for hire at the time of claimant’s 
injury called for claimant to work 40 hours per week.  Based on claimant’s hourly rate of 
$15 per hour, the ALJ concludes that claimant’s appropriate AWW is $600 per week. 

9. While respondents argue that claimant was not guaranteed to work 40 
hours per week, and claimant’s daily schedule did not call for 8 hour shifts on a regular 
basis, the ALJ finds that there is a sufficient amount of time before claimant’s injury 
where claimant was working 40 hours per week as requested by employer to establish 
that the contract of hire in place at the time of claimant’s injury called for claimant to 
work 40 hours per week.  The ALJ also credits the fact that claimant continued working 
40 hours per week for four additional weeks after his injury until he resigned his position 
with employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
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contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).   

3. The ALJ must determine an employee’s AWW by calculating the money 
rate at which services are paid the employee under the contract of hire in force at the 
time of the injury, which must include any advantage or fringe benefit provided to the 
Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity Custom Builders v. 
Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).   

4. As found, claimant has demonstrated by a preponderance of the evidence 
that the contract of hire in force at the time of the injury called for claimant to work 40 
hours per week at a rate of $15 per hour.  As found, claimant’s proper AWW is $600.00 
per week. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s AWW shall be increased to $600.00 per week as of the date of 
claimant’s injury. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 22, 2011 

Keith E. Mottram 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-210-02 
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ISSUES 

 The issues for determination are compensability and medical benefits.  

FINDINGS OF FACT 

1. Claimant began working for Employer in late April 2011.  He was 
employed as a resident counselor.  Claimant’s job required that he be on his feet from 
5:00 a.m. until 9:00 p.m. with an hour break for lunch.  A residential counselor is 
“responsible for monitoring the general physical health of the residents and responsible 
for monitoring residents’ personal hygiene and proving training and support as needed”  
and is “frequently is required to stand… some lifting may be required including patient 
handling and transfer.”    

 
2. Claimant wore tennis shoes on the job and usually walked on hard 

concrete surfaces.  Claimant had no problems with his feet prior to his employment with 
Employer.  Claimant was not very physically active outside his employment, and only 
occasionally walked his dog.  

 
3. For the pay period ending June 10, 2011, Claimant worked 116 hours over 

a two week period, the majority of the time standing on his feet. For the pay period 
ending on July 25, 2011, Claimant worked 112.4 hours, the majority of the time on his 
feet.   

 
4. Claimant started developing significant pain in both feet in late June 2011 

He consulted his family doctor, Dr. Aragon, on June 22, 2011. Dr. Aragon’ indicated that 
Claimant “does stand on his feet for a long period of time”.    
 

5. In early July 2011, Claimant reported to his supervisors that he had foot 
pain and the foot pain may be work related.  Claimant was not referred to a specific 
medical care provider.  
 

6. Claimant went back to Family Practice Associates on July 21, 2011.  
Claimant told Lisa Wentling, PA-C, a history worsening bilateral foot pain.  Claimant 
stated that his feet become so painful at the end of the day that he cannot walk properly 
and he cannot sleep.  On July 22, 2011, Claimant was referred to a podiatrist. Claimant 
underwent x-rays. PA Wentling, on July 28, 2011, excused Claimant from work from 
July 19 to August 2, 2011. On August 31, 2011, his physician stated that, “the patient 
has been diagnosed with bilateral planter fasciitis, which is exacerbated by his working 
conditions.” 

 
7. Dr. Eric Gessner, D.P.M., examined Claimant on July 26, 2011.  He 

diagnosed bilateral plantar fasciitis. Dr. Gessner stated, “It is in my opinion that the 
patients’ injuries are from work.  His constant lifting and duties are keeping him in 
constant pain and not allowing him to heal properly.” 

 
8. Claimant was provided with orthotics that he started wearing sometime in 
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July 2011.  His symptoms improved with use of the orthotics.  
 
9. Dr. Eric Lindberg testified for Respondents.  Dr. Lindberg indicated that it 

is often quite difficult to assign causation to plantar fasciitis as it is rarely a single event.  
He testified that causal events include prolonged walking on hard surfaces.  Prolonged 
is difficult to define since three months of a prolonged continuous activity may qualify. 
Dr. Lindberg testified that Claimant activities at work would aggravate his pre-existing 
plantar fasciitis.  
 

CONCLUSIONS OF LAW 

An employee is entitled to compensation where an injury proximately caused by 
an injury or occupational disease arising out of and in the course of the employee's 
employment. Section 8-41-301(1), C.R.S. Section 8-40-201(14), C.R.S., defines an 
occupational disease as:  

"Occupational disease" means a disease which results directly from the 
employment or conditions under which the work was performed, which 
can be seen to have followed as a natural incident of the work and as a 
result of the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause and 
which does not come from a hazard to which the worker would have been 
equally exposed outside the employment. 

 
The question of whether a claimant proved the conditions of employment caused 

or contributed to a disease is a question of fact. Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). Moreover, if an industrial injury 
aggravates or accelerates a preexisting condition so as to cause a need for treatment, 
the treatment is compensable. Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 
21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). Under 
§ 8-40-201(14), C.R.S., a claimant is not required to prove the conditions of the 
employment were the sole cause of the disease. Rather, it is sufficient if the claimant 
proves the hazards of employment caused, intensified, or aggravated - to some 
reasonable degree - the disability for which compensation is sought. Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993). 

 
Claimant’s employment did not cause his plantar fasciitis.  However, the 

conditions of his employment, - standing and walking on a hard surface for much of his 
workday – did aggravate his plantar fasciitis and result in the need for treatment.  
Claimant has established by a preponderance of the evidence that he sustained an 
occupational disease.  The claim is compensable.  

 
Insurer is liable for the medical care Claimant receives from authorized providers 

that is reasonably needed to cure and relieve Claimant from the effects of his 
occupational disease.  Section 8-42-101(1) and 8-43-404(5), C.R.S.  Liability is limited 
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to those amounts established by the Division of Worker’s Compensation fee schedule.  
Section 8-42-101(3), C.R.S.  

 
Claimant reported his foot pain to Employer and stated that it may be work 

related in early July 2011.  Employer did not refer Claimant to a specific provider, and 
Claimant was free to select his own provider to treat him. Section 8-43-404(5)(a)(I)(A), 
C.R.S.  Claimant selected Family Practice Associates and was treated from July 19 to 
August 31, 2011.  He was referred in the normal course of treatment to Dr. Gessner and 
was treated by him on July 26, 2011.  These treatments were by authorized providers 
and were reasonably needed to cure and relieve Claimant from the effects of his 
occupational disease.  
 

ORDER 

It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the medical care Claimant received from Family Care 
Associates and from Dr. Gessner from July 19 to August 31, 2011.  

3. Issues not determined by his order are reserved.  

DATED:  January 10, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-703-133-01 

 
ISSUES 

 

 Did claimant prove by a preponderance of the evidence that ongoing treatment 
by Christian Updike, M.D., is reasonably necessary to maintain her condition at 
maximum medical improvement (MMI)? 

 Did claimant prove by a preponderance of the evidence that ongoing 
psychological counseling recommended by Dr. Updike is reasonably necessary 
to maintain her condition at MMI? 

 Did claimant prove by a preponderance of the evidence that ongoing pain and 
antidepressant medications prescribed by Dr. Updike are reasonably necessary 
to maintain her condition at MMI? 

 

FINDINGS OF FACT 



 

 84 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates warehouse-type retail stores for its customer 
members.  On November 11, 2005, claimant began working for employer in the meat 
department cooking chickens in a rotisserie oven. Claimant sustained an injury to her 
right shoulder while working for employer on August 15, 2006. Claimant injured her left 
shoulder while compensating for loss of function of the right shoulder. Insurer has 
admitted liability for claimant’s bilateral shoulder injuries. Claimant’s age at the time of 
hearing was 54 years.  

2. Christian Updike, M.D., is an authorized treating physician, who has been 
claimant’s gate-keeper physician since July 6, 2007. Orthopedic Surgeon Mark 
Failinger, M.D., performed surgeries on claimant’s right and left shoulders. On 
November 12, 2006, Dr. Failinger performed surgery on claimant’s right shoulder: a 
subacromial decompression, open rotator cuff repair, and distal clavicle resection. On 
October 16, 2007, Dr. Failinger performed surgery on claimant’s left shoulder: 
arthroscopic subacromial decompression, open left rotator cuff repair, and distal clavicle 
resection. 

3. Dr. Updike referred claimant for psychological counseling with Peter J. 
Vicente, Ph.D., who began psychotherapy sessions with claimant on July 16, 2007. Dr. 
Vicente diagnosed pain disorder with psychological factors and medical condition. Dr. 
Vicente felt claimant’s injury had exacerbated a long-standing psychological condition, 
amplified by adjustment to a disability reality associated with her shoulder injuries. Dr. 
Updike has prescribed antidepressant medications, including Zoloft.   

4. Dr. Updike placed claimant at maximum medical improvement (MMI) as of 
April 18, 2008. Dr. Vicente noted on April 16, 2008, that claimant was experiencing 
some anxiety over anticipated closure of her claim. At the time of MMI, Dr. Updike 
recommended ongoing prescriptions for antidepressant medication for one year and 
occasional use of Vicodin for pain.   

5. After Dr. Updike placed her at MMI, claimant requested an independent 
medical examination (DIME) through the Division of Workers’ Compensation. The 
division appointed Physiatrist Victor Chang, M.D., the DIME physician. The Judge gives 
added weight to Dr. Chang’s medical opinion because he was appointed by an 
independent tribunal to evaluate claimant.  

6. Dr. Chang evaluated claimant on October 3, 2008. When evaluating 
claimant’s right shoulder, Dr. Chang noted:  

[Claimant] has minimal subjective complaints, as well as preservation of 
functional range of motion and strength. 

When evaluating claimant’s left shoulder, Dr. Chang noted: 
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[Claimant] has ongoing subjective complaints, as well as diminished range 
of motion, mild crepitus on examination, though also some non-
physiologic findings, where she has complaints of pain with essentially 
all maneuvers, which is physiologically very unlikely. 

**** 

[T]he non-physiologic findings should be noted, especially in regards 
to her ongoing subjective symptoms, and for consideration of future 
treatment. 

(Emphasis added). The Judge finds Dr. Chang’s above caveat persuasive when 
weighed against claimant’s testimony about the severity of her ongoing left shoulder 
pain.  

7. When assessing claimant’s permanent mental impairment, Dr. Chang 
determined claimant had a pre-morbid history of depression that was aggravated by her 
work-related shoulder injuries. Dr. Chang apportioned some 60% of claimant’s 
permanent psychological impairment to pre-existing factors; he wrote: 

[Claimant] did have pre-existing depression related to chronic pain from 
her left lower extremity pain, primarily in the left hip, which she attributed 
to her childhood accident. There was notation in the medical records that 
the left hip did continue to be symptomatic, and she was taking some 
Vicodin from her primary care physician for left hip pain ….  There is also 
likely some anger and frustration directed towards her employer … 
which I suspect contributed to her ongoing subjective complaints in 
the left shoulder …. 

(Emphasis added). The Judge finds Dr. Chang’s psychological findings persuasive 
when weighed against claimant’s presentation and testimony at hearing.  

8. In January of 2009, Dr. Updike referred claimant to Psychiatarist Stephen 
A. Moe, M.D., for a semi-urgent evaluation, based upon her expressions of suicidal 
ideation. Dr. Moe evaluated claimant on January 16, 2009, when he noted he had to cut 
the session short because claimant arrived 30 minutes late for her appointment. Dr. 
Moe found claimant only a fair historian. Claimant reported that her treatment by Dr. 
Vicente had only been mildly helpful. Claimant reported more useful help from a 
therapist named Thalia at the Jefferson County Mental Health Center. Dr. Moe noted 
claimant harbored ongoing bitterness toward employer and her former manager. Dr. 
Moe diagnosed a major depressive disorder and prescribed psychotropic medications. 
Dr. Moe encouraged claimant to continue counseling with Thalia and to return to 
Dr.Vicente, if needed. 

9. Dr. Updike later referred claimant to Clinical Psychologist Elaine D. 
Hanson, Psy. D., for therapy related to her depression. Dr. Hanson provided claimant 
psychological therapy twice monthly for approximately one year.  
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10. Insurer referred claimant to Psychiatrist Gary S. Gutterman, M.D., for an 
independent psychiatric evaluation on May 19, 2011. Dr. Gutterman met with claimant 
for 2.5 hours and reviewed her extensive medical record history. Claimant reported 
bilateral shoulder pain at a level of 4 to 5 on a scale of 1 to 10. Claimant reported liking 
Dr. Hanson, who told her she wanted to increase the frequency of therapy to weekly 
sessions. Claimant reported a childhood injury that occurred at age 16 when she was 
struck by an automobile while riding her bicycle. As a result, claimant sustained a 
traumatic brain injury (TBI) that left her in a coma for three weeks.  Claimant also 
sustained multiple fractures in her left leg, leaving her with chronic pain in her left leg, 
left arm, and left hip, which she rated at 8 to 9 on a scale of 1 to 10. Claimant also 
underwent surgeries in October and November of 2010 for a left thigh fracture and left 
osteophyte removal.  

11. Claimant also reported to Dr. Gutterman that she has always been 
depressed. Claimant reported a past history of alcohol abuse from age 18 until 29 and a 
history of drug abuse, including cocaine, LSD, mushrooms, and marijuana. Claimant 
reported smoking marijuana most of her adult life and that she currently smokes it daily 
because of pain. 

12. Dr. Gutterman opined that claimant’s shoulder injuries probably 
exacerbated her chronic depression, but that non-injury stressors in claimant’s life 
during the past 12 months likely caused her need for psychotherapeutic intervention 
and pharmacological treatment. These stressors include family stressors, financial 
stressors, chronic pain in her left hip and left leg, stress over her living conditions, stress 
about her son, stress over her inability to visit her grandchildren, and stress of not 
working. 

13. By letter of October 14, 2011, insurer denied Dr. Updike’s request for 
authorization for ongoing psychological treatment of claimant. Insurer denied Dr. 
Updike’s request based upon the psychiatric opinion of Dr. Gutterman. 

14. The Judge finds claimant’s testimony concerning ongoing complaints of 
pain in her left shoulder unreliable when weighed against the above non-physiologic 
findings by DIME physician, Dr. Chang.  There is no persuasive medical record 
evidence showing that Dr. Failinger’s surgeries were unsuccessful in addressing the 
pathology in claimant’s shoulders. The medical record is replete with physicians noting 
claimant’s continuing anger toward employer and her supervisor. Dr. Chang indicates 
that claimant’s ongoing anger against employer, rather than pathology, might be the 
basis for her complaints of left shoulder pain.  When testifying, claimant expressed 
ongoing anger toward employer and her former manager, based upon her perception of 
being mistreated some 5 years ago while working for employer. The Judge infers from 
the medical record history and from claimant’s testimony that claimant tends to use 
subjective complaints of pain in her left shoulder as a way of venting her anger against 
employer.  

15. The Judge finds Dr. Updike’s testimony persuasive in showing a genuine 
concern for the overall well-being of his patient, the claimant. Dr. Updike is rightfully 
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concerned with providing claimant the psychotherapeutic intervention and 
pharmacological treatment he believes she needs to address her depression, chronic 
pain, and suicidal ideation. Dr. Updike is the physician who has been most responsible 
for getting claimant the treatment she needs to address her suicidal ideation and 
complaints of chronic pain. Dr. Updike has had to make a reverse 911 call to check on 
claimant’s safety. 

16. Dr. Gutterman found claimant open and likable. Dr. Gutterman however 
explained that claimant feels she has been mistreated by life and has a sense of 
entitlement because of that. Were Dr. Gutterman treating claimant, he would counsel 
her to help herself in order to improve her psychological outlook. Dr. Gutterman listened 
to claimant’s testimony that she is upset because she cannot pick up her grandchildren. 
Dr. Gutterman explained that the real issue is not that claimant cannot pick up her 
grandchildren but rather that the grandchildren’s mother is denying her visitation with 
them. In Dr. Gutterman’s psychiatric opinion, claimant has been depressed for her 
entire life and has a chronically depressed mood. Dr. Gutterman attributes most of 
claimant’s problems to her life issues and stressors unrelated to her work injuries. Dr. 
Gutterman supported his opinion with Dr. Moe’s findings and opinions and with the 
findings of Dr. Chang. Dr. Gutterman opined that claimant needs long-term involvement 
with psychological providers, which she can access through Denver Health Medical 
Center. 

17. The Judge credits the psychiatric opinion and testimony of Dr. Gutterman 
as more persuasive in showing the following: Claimant has a long history of depression, 
chronic pain, and substance abuse that preexisted her bilateral shoulder injuries at 
employer. While claimant’s work-related injuries likely exacerbated her underlying 
psychological condition, claimant’s psychological component has returned to baseline. 
No further treatment of claimant’s psychological component is reasonable or necessary 
to cure and relieve the effects of her work-related injuries.     

18. Claimant failed to show it more probably true than not that ongoing 
psychotherapy recommended by Dr. Updike is reasonable and necessary to cure and 
relieve the effects of her work-related injuries.  

19. Claimant failed to show it more probably true than not that ongoing 
antidepressant medications recommended by Dr. Updike are reasonable and necessary 
to cure and relieve the effects of her work-related injuries. The Judge credits the 
medical opinion of Dr. Gutterman in finding employer should provide claimant a 6-month 
supply of Zoloft while she transitions to paying the $4.00 per month co-pay for her Zoloft 
prescription.  

20. Claimant showed it more probably true than not that six months of 
treatment with Dr. Updike and pain medications prescribed by him are reasonable and 
necessary to cure and relieve the effects of her bilateral shoulder injury. Dr. Gutterman 
persuasively opined that a physiatrist should determine whether ongoing pain 
medications are reasonable and necessary to address claimant’s complaints of 
shoulder pain. Dr. Gutterman further stated that monthly evaluations by Dr. Updike 
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while claimant transitions her psychological treatment to Denver Health Medical Center 
is reasonable and necessary to maintain her condition. Employer shall continue to pay 
for monthly evaluations by Dr. Updike and for pain medications through June 30, 2012.  

 
CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

Claimant argues she has proven by a preponderance of the evidence that 
ongoing treatment by Dr. Updike, ongoing psychological counseling recommended by 
Dr. Updike, and ongoing pain and antidepressant medications prescribed by Dr. Updike 
are reasonably necessary to maintain her condition at MMI. The Judge disagrees that 
claimant proved her case by a preponderance of the evidence. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Insurer thus is liable for authorized medical treatment reasonably necessary to cure and 
relieve the employee from the effects of the injury.  Section 8-42-101, supra; Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 
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The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of her physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  Section 8-42-101, supra, thus authorizes the ALJ to enter an 
order for future maintenance treatment if supported by substantial evidence of the need 
for such treatment. Grover v. Industrial Commission, supra. 

Here, the Judge found claimant failed to show it more probably true than not that 
ongoing psychotherapy recommended by Dr. Updike or that ongoing antidepressant 
medications recommended by Dr. Updike, are reasonable and necessary to cure and 
relieve the effects of her work-related injuries. The Judge found claimant’s testimony 
concerning ongoing complaints of pain in her left shoulder unreliable and unpersuasive. 
The Judge instead credited the psychiatric opinion of Dr. Gutterman in finding most of 
claimant’s problems result from her life issues and stressors, and are unrelated to her 
work injuries.  The Judge credited Dr. Gutterman’s opinion in finding no further 
treatment of claimant’s psychological component is reasonable or necessary to cure 
and relieve the effects of her work-related injuries. Claimant however showed it more 
probably true than not that six months of treatment with Dr. Updike and six months of 
pain medications prescribed by him are reasonable and necessary to cure and relieve 
the effects of her bilateral shoulder injury. 

The Judge concludes claimant’s request for an order requiring insurer to pay for 
additional psychotherapy should be denied and dismissed. Claimant’s request for an 
award of medical benefits requiring employer to pay for antidepressant medication after 
June 30, 2012, should be denied and dismissed. Claimant’s request for an award of 
medical benefits requiring employer to pay for evaluations by Dr. Updike and for pain 
medications after June 30, 2012, should be denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s request for an order requiring insurer to pay for additional 
psychotherapy is denied and dismissed. 

 2. Insurer shall pay for claimant’s antidepressant medication through June 
30, 2012. 

 3. Insurer shall pay for evaluations by Dr. Updike and for pain medications 
prescribed by him through June 30, 2012. 

 4. Claimant’s request for an award of medical benefits requiring employer to 
pay for antidepressant medication after June 30, 2012, is denied and dismissed.  

4. Claimant’s request for an award of medical benefits requiring employer to 
pay for evaluations by Dr. Updike and for pain medications after June 30, 
2012, is denied and dismissed. 
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DATED:  __January 10, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-448 

ISSUES 

The issues to be determined by this Order include: 
 

A. Whether the L4-L5, L5-S-1, laminectomies, discectomies, and instrumented 
arthrodesis, for which prior authorization has been requested by Dr. Roberto 
Masferrer is reasonable, necessary, and related to the December 12, 2009 
industrial accident.   

 
B. Whether the claimant is entitled to temporary total disability benefits on and after 

December 17, 2010.   

 

FINDINGS OF FACT 

1. The Claimant is a young woman, now 22 years old.  On December 9, 
2009 the Claimant was injured, in an admitted work-related incident arising out of and in 
the course of her employment with the EMPLOYER, while she was lifting a light truck 
tire.  

2. The Claimant underwent extensive treatment and diagnostic testing of her 
complaints of low back pain, bilateral leg pain, and diffuse complaints of neck and 
thoracic spine pain.  

3. In addition to the providers at Integrity Urgent Care, the Claimant was 
evaluated and treated by a number of other physicians.  Dr. Roger Sung evaluated the 
Claimant on April 5, 2010. On review of the diagnostic testing, Dr. Sung opined the x-
rays and MRI showed degenerative disc disease.  Dr. Sung noted no evidence of 
instability with flexion and extension views on x-ray.  Under “Plan”, Dr. Sung opined: 

. . . We talked about surgical and nonsurgical options. I do not think we 
have a good surgical option to treat her back pain.  This would include a 
multilevel fusion, and I do not think this is a good idea in a 20-year old.  
We also talked about doing microdiscectomies to relieve her buttock and 
leg symptoms; however, at this point she describes this as only being a 
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small component of her overall pain, so I am not sure this is a great option 
either.   

4. Ultimately the Claimant was seen by Dr. Masferrer on August 17, 2010 
and on November 16, 2010. Dr. Masferrer is a specialist in orthopedic surgery with a 
subspecialty in spine surgery.  

5. Dr. Masferrer recommended decompressive laminectomies, L4-5, L5-S-1, 
discectomies and anterior and posterior column arthrodesis, and requested prior 
authorization for these procedures.  

6. Dr. Masferrer also referred the Claimant to Dr. Mitchell for a second 
opinion. 

7. Dr. Mitchell evaluated the Claimant on October 12, 2010.   

8. Dr. Mitchell reviewed the November 29, 2010 MRI film.  He interpreted the 
film as showing the claimant to have degenerative disk disease at L4-L5 and L5-S1, 
disk desiccation at those respective levels, an annular tear at L4-5, loss of lumbar 
lordosis, mild central herniation at L5-S1, mild facet arthropathy, and no evidence of 
anterolisthesis or retrolisthesis. 

9. Dr. Mitchell noted the Claimant did not have any instability and no 
significant stenosis.  He opined that the Claimant’s problem is primarily from annular 
tears and leakage of the disk.   

10. EMG testing was performed on October 14, 2010 by Dr. William Seybold.  
The report was read as a normal study with no electrodiagnostic evidence of 
lumbosacral radiculopathy or sciatic/femoral neuropathy.    

11. Dr. Masferrer is the only surgeon of the four who have evaluated 
considered the surgical option to suggest the Claimant has spinal instability.   

12. The Insurer requested a Rule 16-10, W.C.R.P. review of Dr. Masferrer’s 
request for prior authorization.    

13. Dr. Brian Reiss performed the Rule 16-10 review.  Dr. Reiss is a board 
certified orthopedic surgeon specializing in disorders of the spine. After reviewing the 
Claimant’s medical records relating to treatment received for the December 12, 2009 
accident, Dr. Reiss opined: 

Historically, fusions for degenerative change with pain without any 
instability or major stenosis do not have a very good success rate. This is 
true for single level problem and much worse when one gets into 
multilevel procedures.  In addition, there are serious repercussions as far 
as potential future problems over time.  The younger the patient, the more 
time there is for complications to develop.  
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14. Based on Dr. Reiss’ opinions, the Insurer denied Dr. Masferrer’s request 
for prior authorization. 

15. Dr. Reiss testified that the Claimant’s subjective complaints are way out of 
proportion to her objective findings, and one needs to take that into consideration very, 
very strongly when making a surgical decision.  The Claimant is functioning well and is 
active in sports, her church and the community.  He opined that if someone is in 
excruciating pain, they appear to be in excruciating pain and their vital signs verify their 
distress.  He opined that the procedure being recommended by Dr. Masferrer is a 
salvage procedure being recommended for a 22 year old, in no apparent distress.  The 
Medical Treatment Guidelines recognize the poor success rate in multilevel fusions.  He 
opined that there is simply no good reason to proceed with this procedure, particularly 
outside Colorado’s Medical Treatment Guideline, i.e., without a psychosocial evaluation, 
and every reason to try every other available option prior to the surgery.   

16. Dr. Reiss’ opinion, as set forth in his deposition testimony is that the 
benefits of the Claimant proceeding with the surgery do not outweigh the surgical risks, 
including the risk that the Claimant will not benefit from, and may be made worse by, the 
surgery. 

17. Dr. Reiss opined that the surgery as recommended by Dr. Masferrer was 
not reasonable or necessary under the circumstances of the Claimant’s case.  Dr. Reiss 
relied upon his expertise of almost 23 years as well as relying upon Colorado’s Medical 
Treatment Guidelines, Rule 17 in formulating his opinion. 

18. Based upon the totality of the evidence presented the ALJ finds that the 
opinions of Dr. Reiss are the more credible under the circumstances and places greater 
weight on those opinions than the opinions of Dr. Masferrer.  

19. On January 4, 2010, and on various dates thereafter, the EMPLOYER 
offered the Claimant modified employment, within the physician-imposed restrictions, 
which the Claimant consistently accepted.   

20. On December 17, 2010, the Claimant was working for the EMPLOYER in 
a modified position, approved by the authorized treating physician, pursuant to a bona 
fide job offer.  On December 17, 2010, the Claimant requested a personal medical leave 
of absence, although her work restrictions as imposed by the authorized treating 
physician had not changed.  On December 22, 2010, the Respondent-Insurer filed an 
Amended General Admission of Liability, admitting liability for temporary total disability 
benefits from December 17, 2010 and ongoing.  

21. Despite accepting the modified work offered to her, which work was within 
the physician-approved restrictions, the Claimant stopped appearing for her regularly 
scheduled shifts.  The Claimant stopped presenting for her regularly scheduled shifts 
because, in her opinion, she was not capable of performing the modified work she had 
accepted.  The Claimant’s intent was to request a personal medical leave of absence.  
However, the Claimant was unable to produce a doctor’s certified form, adequately filled 
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out, as required by the EMPLOYER, necessary for taking the Claimant off of work.  
Because she was unable to produce the required leave of absence form, the Claimant’s 
employment with the EMPLOYER was ultimately terminated after multiple warnings.  
The Claimant last worked for the Respondent Employer on December 17, 2010.  

22. The Claimant stopped appearing for work on December 17, 2010, 
intending to request a personal medical leave of absence.  The Claimant was unable to 
obtain the required physician’s signature on Employer’s Medical Leave of Absence 
form.  The Claimant and the store’s personnel manager had several discussions 
regarding the repercussions associated with a failure to return the required form 
requesting a Medical Leave of Absence, signed by a physician.  The Claimant and her 
shift manager also had several discussions regarding the duties associated with the 
Claimant’s modified jobs, and the repercussions associated with her failure to appear 
for work or to return a fully executed Leave of Absence form, signed by the Claimant 
and a physician.  The Claimant reported to the personnel manager that neither the 
worker’s compensation physicians nor her private physician would complete the leave 
of absence for her.  

23. The ALJ finds that the Claimant was responsible for her termination. 

 

CONCLUSIONS OF LAW 

1. Section 8-42-101(1)(a), C.R.S. provides:  

a. Every employer, regardless of said employer's method of 
insurance, shall furnish such medical, surgical, dental, nursing, and 
hospital treatment, medical, hospital, and surgical supplies, crutches, and 
apparatus as may reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and 
relieve the employee from the effects of the injury. 

[Emphasis supplied.] 

2. The Claimant has the burden of proving entitlement to benefits, including 
medical benefits, by a preponderance of the evidence.  Section 8-43-201, C.R.S; City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  It is true that if an industrial injury 
aggravates or accelerates a pre-existing non-industrial condition so as to cause a need 
for treatment, the claimant has sustained a compensable injury and respondents are 
liable for treatment caused by the aggravation. Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990). However, where the claimant's entitlement to benefits is disputed, 
the claimant has the burden to prove a causal relationship between a work-related injury 
or disease and the condition for which benefits or compensation are sought Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997). Whether the claimant 
sustained her burden of proof is a factual question for resolution by the ALJ. City of 
Durango v. Dunagan, supra.  

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&fn=_top&sv=Full&docname=COSTS8-42-101&tc=-1&pbc=687BFC7C&ordoc=2009357524&findtype=L&db=1000517&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=2004648495&fn=_top&sv=Full&tc=-1&pbc=CB8B6894&ordoc=0354406759&findtype=Y&db=4645&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=2004648495&fn=_top&sv=Full&tc=-1&pbc=CB8B6894&ordoc=0354406759&findtype=Y&db=4645&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1990153578&fn=_top&sv=Full&tc=-1&pbc=CB8B6894&ordoc=0354406759&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1990153578&fn=_top&sv=Full&tc=-1&pbc=CB8B6894&ordoc=0354406759&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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3. Further, Section 8–42–101(1)(a), C.R.S., confers liability on the 
Respondents only for medical treatment which is reasonably necessary to cure and 
relieve the employee from the effects of the industrial injury. See Atencio v. Quality 
Care, Inc., 791 P.2d 7 (Colo.App.1990). In the Matter of the Claim of John M. Merryfield, 
Claimant, W.C. 3-970-775, 1992 WL 310074 (Colo. Ind. Cl. App. Off. Sept. 14, 1992); In 
the Matter of the Claim of Sandra McCracken, Claimant, W.C. No. 4-690-618, 2009 WL 
4931329 (Colo. Ind. Cl. App. Off. Dec. 15, 2009).  Dr. Reiss, and Colorado’s Medical 
Treatment Guidelines, indicate that for primary mechanical back pain, such as the 
claimant suffers, there is a poor success rate for fusion surgery when more than one 
disc is involved.  Thus, per the Medical Treatment Guidelines, the requested surgery is 
not likely to cure and relieve the claimant from the effects of the injury.  

4. Here the Claimant failed to meet her burden of proving that the surgery, 
for which prior authorization has been requested by Dr. Masferrer, is reasonable or 
necessary. 

5. Colorado’s Medical Treatment Guidelines, Rule 17-2(A), W.C.R.P. 
provide: 

All health care providers shall use the medical treatment guidelines adopted by 
the Division.  [Emphasis supplied.] 

6. In spite of this direction it is generally acknowledged that the Guidelines 
are not sacrosanct and may be deviated from under appropriate circumstances.  
Nonetheless, they carry great weight. 

7. Rule 17, Exhibit 1(4)(iii), W.C.R.P., provides, in relevant part: 

Indications for spinal fusion may include: 

iii. Primary Mechanical Back Pain/Functional Spinal Unit Failure - 
Multiple pain generators objectively involving two or more of the 
following: (a) internal disc disruption (poor success rate if more than 
one disc involved), (b) painful motion segment, as in annular tears, (c) 
disc resorption, (d) facet syndrome, and or (e) ligamentous tear.  
[Emphasis supplied.] 

8. Rule 17, Exhibit 1(4)(d), W.C.R.P., relating to Pre-Operative Surgical 
Indications for lumbar spine injuries, provides, in relevant part, that for consideration of 
a lumbar fusion, all of the following are required:  

i. All pain generators are adequately defined and treated; and 

ii. All physical medicine and manual therapy interventions are 
completed; and  

iii. X-ray, MRI, or CT/Discography demonstrate disc pathology 
or spinal instability; and  
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iv. Spine pathology is limited to two levels; and 

v. Psychosocial evaluation with confounding issues addressed.   

vi. For any potential fusion surgery, it is recommended that the injured 
worker refrain from smoking for at least six weeks prior to surgery and 
during the period of fusion healing.  Because smokers have a higher risk 
of non-union and higher post-operative costs, it is recommended that 
insurers cover a smoking cessation program peri-operatively. 

9. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the surgery requested by Dr. Masferrer is 
reasonable and necessary. 

10. Section 8-42-105(4), C.R.S. provides: 

(4)(a) In cases where it is determined that a temporarily disabled 
employee is responsible for termination of employment, the resulting wage 
loss shall not be attributable to the on-the-job injury. 

11. The attending physician's determination of the claimant's ability to perform 
regular or modified employment is dispositive, and the Claimant's subjective 
assessment of her physical limitations is legally immaterial. Bestway Concrete v. 
Industrial Claim Appeals Office, 984 P.2d. 680 (Colo. App. 1999); Burns v. Robinson 
Dairy, Inc., 911 P.2d 661 (Colo. App. 1995);  see also, Frazier v. Montgomery Ward, 3-
920-202 (August 19, 1991), Frazier v. Industrial Claim Appeals Office, (Colo.App. 92 CA 
1210, April 15, 2002) (NSFOP).  Therefore, it would be error to rely on the Claimant's 
testimony about her opinions that she “was not able to work” as the reason she stopped 
appearing for the modified position she previously accepted.  

12. Because the Claimant felt she was not capable of employment, the 
Claimant failed and refused to appear for the modified employment her physicians 
approved for her to perform, and which she had accepted.  The Claimant’s assessment 
of her physical abilities is not a reasonable ground to stop appearing for work.  The 
Claimant was responsible for the termination of her employment at the EMPLOYER 
within the meaning of section 8-42-105(4), C.R.S.  

13. The ALJ concludes that the Respondents have established by a 
preponderance of the evidence that the Claimant’s wage loss on and after December 
17, 2010 is not the result of the Claimant’s December 12, 2009 accident.   

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for approval of surgery as requested by Dr. 
Masferrer is denied and dismissed. 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1999159402&fn=_top&sv=Full&tc=-1&pbc=999DE915&ordoc=0283348854&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1999159402&fn=_top&sv=Full&tc=-1&pbc=999DE915&ordoc=0283348854&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1995129662&fn=_top&sv=Full&tc=-1&pbc=999DE915&ordoc=0283348854&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&serialnum=1995129662&fn=_top&sv=Full&tc=-1&pbc=999DE915&ordoc=0283348854&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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2. The Respondents’ request to terminate temporary disability benefits 
beginning on December 17, 2010 is granted. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATE: January 11, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-808-991-02 

ISSUES 

The issue is whether the Claimant has been fully compensated for his 
impairment by the 41% scheduled impairment and the 7% cervical impairment given by 
Dr. Watson or whether the Claimant’s functional impairment should be rated at the 30% 
whole person rating.   

FINDINGS OF FACT 

1. The Claimant was injured on November 2, 2009 when he was working as 
a pipefitter for *Z, Inc.  On that day, the Claimant slipped and fell on his right elbow 
sustaining an injury to his right elbow and right shoulder.   

2. The Claimant was seen at CCOM in Pueblo at the request of the 
EMPLOYER.  He was diagnosed with an elbow contusion and shoulder pain and could 
not lift his arm over his head.  The Claimant then underwent an MRI which showed the 
Claimant had right rotator cuff tendinitis with partial rotator cuff tear and an aggravation 
of preexisting glenohumeral arthritis.  After a round of physical therapy, which was 
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unsuccessful in lowering the Claimant’s right shoulder pain, Dr. Weinstein 
recommended a right shoulder total arthroplasty.  The Claimant underwent the total 
shoulder arthroplasty on April 16, 2010.   

3. The Claimant saw the most improvement in his right shoulder immediately 
after the surgery but in the last six to eight months he has been having significantly 
more pain.  He is not sure how much the shoulder surgery helped him because he is 
now having more pain in his shoulder, upper back and between his shoulder blades; 
more frequent headaches; and an increase in his overall neck pain.  When the Claimant 
attempts to lift his arm over his head, he has a stabbing pain in his scapular area and 
upper back as well as at the front of his shoulder joint.  He also has profound weakness 
in his right shoulder where he cannot lift anything above his head.  He has problems 
sleeping because of the pain and takes over the counter pain medication as well as 
prescription narcotic medication (Vicodin) in an attempt to control his pain.  When he 
attended physical therapy prior to being placed at MMI, his physical therapists worked 
not only on his shoulder joint but also on his upper back, scapular region and neck in an 
attempt to strengthen his musculature and lessen his overall pain.  

4. The Claimant was put at maximum medical improvement on January 7, 
2011 by Dr. Mary Dixon with a 39% impairment rating of the right upper extremity.  The 
Respondents admitted for the 39% upper extremity rating in their final admission of 
liability dated January 31, 2011.  The Claimant then underwent a Division of Labor 
Independent Medical Examination with Dr. William Watson who agreed that the 
Claimant was at MMI on January 7, 2011 but found the Claimant had a 41% upper 
extremity impairment (which converts to a 25% whole person impairment) and a 7% 
impairment for the decreased range of motion of the Claimant’s cervical spine.  
Combining the above values results in a 30% whole person impairment.  On July 12, 
2011, the Respondents filed a Final Admission of Liability in which they admitted to a 
7% whole person impairment of the Claimant’s cervical spine as well as a 41% 
impairment of the Claimant’s right upper extremity.  

5. Dr. Watson testified by deposition dated October 4, 2011.  Dr. Watson 
saw the Claimant on June 14, 2011 at the request of the Claimant to perform a Division 
of Labor Independent Medical Examination.  Dr. Watson noted that the Claimant had 
tenderness over the right paraspinal musculature at C6-7 extending into the right 
trapezial musculature.  He also noted the Claimant had muscle spasm in the scapular 
musculature and the paraspinal musculature to include the trapezial musculature.  Dr. 
Watson opined that based upon the Rating Tips issued by the Division of Labor in 
January 2011, if an individual has a severe shoulder problem, it can affect the way they 
elevate their shoulder and cause decreased range of motion in their cervical spine.  
When asked whether the spasms in the Claimant’s paraspinal musculature added to the 
cervical spine rating, Dr. Watson stated that the spasms did not but that they caused 
decreased range of motion in the cervical spine.  The paraspinal musculature is that 
musculature which runs on both sides of the spine.  Dr. Watson also stated in his report 
that he felt the Claimant should be seen by Dr. Weinstein at six month intervals instead 
of one year intervals due to his increased range of motion deficits in his right shoulder 
compared to his range of motion findings when the Claimant last saw Dr. Weinstein. 
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6. The ALJ finds Dr. Watson to be credible. 

7. The ALJ finds the Claimant to be credible. 

8. The ALJ finds that it is more likely than not that the Claimant suffered 
functional disability of the right upper extremity extending beyond the right upper 
extremity and the cervical spine, thus entitling the Claimant to an overall whole person 
rating. 

CONCLUSIONS OF LAW 

1. The issue is whether the Claimant has been fully compensated for his 
whole person impairment by the 7% cervical impairment given by Dr. Watson.  The 
Claimant argues that his functional disability of the right upper extremity extends beyond 
the right upper extremity and the cervical spine.    

2. If a Claimant suffers an injury not enumerated in §8-42-107(2), C.R.S., the 
Claimant is limited to an award of benefits based upon impairment of the whole person 
under §8-42-107(8), C.R.S.  In the context of 8-42-107(1), the term “injury” refers to the 
part or parts of the body which have been impaired or disabled as a result of the injury.  
Mountain City Meat Co. v. Industrial Claims Appeals Office, 919 P.2d 246 (Colo. 1996).  
The term “injury” refers to the situs of the functional impairment, meaning the part of the 
body that sustained the ultimate loss, and not necessarily the situs of the injury itself.  
Strauch v. PSL Swedish Healthcare System, 917 P.2d 336 (Colo. App. 1996).  The 
Industrial Claims Appeals Panel has held that pain and discomfort which limit the 
Claimant’s ability to use a portion of his body may be considered “functional impairment” 
for purposes of determining whether an injury is on or off the schedule.  Chavez v. Excel 
Corporation, W.C. No. 4-491-549 (February 5, 2004); Valles v. Arrow Moving & Storage 
Co., W.C. No. 4-265-129 (October 22, 2998.  The Claimant credibly testified that he has 
severe ongoing pain in his neck, upper back and between his shoulder blades to include 
his scapular area.  He also testified he now has frequent headaches two to three times 
per week.   Thus, the Claimant is found to have impairment not only to his cervical spine 
and right arm but also to his upper back and thoracic area as well as frequent 
headaches.  

3. The Respondents argue that pursuant to Warthern v. ICAP, 100 P.3d 581 
(Colo. App. 2004), the Claimant has been fully compensated for any whole person 
impairment he may have suffered from his shoulder injury by the 7% whole person 
impairment rating given to him by Dr. Watson based upon deficits in the Claimant’s 
cervical spine range of motion.  In Warthen, supra, the ALJ found that the DIME 
physician opined that “all of the impairment outside of the Claimant’s right upper 
extremity was encompassed in the cervical spine impairment rating” which was given to 
the Claimant.  In the present case, the 7% impairment rating given by Dr. Watson with 
regards to the Claimant’s cervical spine range of motion deficit did not encompass all of 
the ongoing problems and impairments the Claimant has with his thoracic spine and 
upper back nor the ongoing impairment the Claimant has with regards to his frequent 
headaches, all of which he suffers from due to his industrial injury of November 2, 2009. 
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4. In addition, pursuant to the Guidelines to Permanent Impairment, Third 
Edition (revised) as well as the Rating Tips promulgated by the Division of Worker’s 
Compensation, in the case of a severe shoulder injury, the only area which can be 
rated, other than the shoulder joint and arm itself, is the cervical spine, and then only in 
certain circumstances.  There is no instance when a rating physician can rate other 
areas than the cervical spine when the shoulder is the underlying impairment.  A 
physician cannot rate impairment to the thoracic spine in the case of a shoulder injury.  
In this case, the Claimant not only has a range of motion deficit in his cervical spine but 
also significant muscle spasm and pain not only in his paraspinal muscles but also in his 
trapezius musculature and his scapularis musculature.  He also has frequent 
headaches. The cervical rating very well may be a result of the spasming of the 
paraspinal muscles but that does not take away the fact that he still has significant 
spasms and impairment in parts of his musculature which the cervical impairment rating 
does not fully “encompass”. 

5. There is no evidence in this case that the cervical range of motion rating 
given by Dr. Watson “encompassed all of the Claimants’ impairments outside of the 
Claimant’s upper extremity”.   The Claimant’s testimony is found to be credible.  Dr. 
Watson’s testimony is found to be credible.  As such, the ALJ finds that the Claimant’s 
functional impairments extend beyond the right upper extremity not to include the 
cervical area.   

6. The ALJ concludes that the Claimant is entitled to a 30% whole person 
impairment rating. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant permanent partial 
disability payments based upon the 30% whole person impairment rating rather than the 
two distinct payments for which they admitted benefits. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
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Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATE: January 11, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 3-979-487 

ISSUES 

1. Whether the Claimant should be awarded attorney’s fees and costs. 
 
2. Whether the Respondents should be awarded attorney’s fees and costs. 

 

FINDINGS OF FACT 

1. The Claimant sustained a compensable right knee injury on September 
14, 1989.  He was placed at maximum medical improvement on February 10, 1997.   

2. On March 16, 1998, the parties settled this claim, leaving only medical 
benefits open.  The settlement agreement (hereinafter “Settlement”) expressly states 
that all claims were released except medical benefits.  Both the Claimant and 
Respondents were represented by counsel at that time.   

3. In paragraph 7 of the Settlement, the Claimant waived any claim for 
attorney’s fees and costs.  That paragraph states:  

Claimant rejects, waives, and forever gives up the right to claim any benefits to 
which the Claimant might be entitled for each injury or disease listed here, including but 
not limited to the following: 

 . . .  

(f) All penalties, interest, costs, and attorneys’ fees.  

4. Paragraph 8 of the Settlement provides:  

Subject to the limitations indicated in this paragraph, Claimant specifically retains 
the right to receive authorized medical treatment as provided for in the Colorado 
Workers’ Compensation Act (Act), but not including vocational rehabilitation benefits.  
Nothing in this settlement shall be construed to be a wavier of Respondents’ right to 
contest any treatment or the payment of any bills.”  [Emphasis added). 
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5. Paragraph 13 of the Settlement provides in pertinent part: 

Notwithstanding the aforesaid, the Claimant shall retain his claims for medical 
benefits as set forth by law, for all injuries, conditions or diseases resulting from or 
relating to his injuries herein. 

6. The Claimant has continued to receive maintenance medical benefits paid 
for by the Respondent-Insurer since entering into the Settlement, including surgeries, 
medications, and ostomy supplies for an ongoing bowel condition.   

7. On November 18, 2011, Jack Rook, M.D. testified that the Claimant 
continues to receive maintenance medical benefits for his bowel condition and will 
require them forever.   

8. Henry Roth, M.D. issued a report in which he opined that the Claimant’s 
need for ongoing bowel treatment is being caused by non-work-related Chron's disease. 

9. The Respondents’ counsel filed an application for hearing on the issue of 
medical benefits on April 26, 2011.  As part of the medical benefit issue, the 
Respondents asserted several related defenses to future medical treatment.     

10. The Claimant’s counsel filed a response to application for hearing on May 
24, 2011, in which he requested a hearing on the issues of fees and costs pursuant to 
sections 8-42-101(5) and 8-43-211(2)(d), C.R.S.   

11. On July 21, 2011, the parties attended a prehearing conference before 
PALJ Goldstein. The Respondents withdrew the issue of medical benefits. The Claimant 
wanted to proceed on the issue of fees and costs against the Respondents.   

CONCLUSIONS OF LAW 

1. Interpretation of a settlement agreement is a question of law, and the 
agreement must be enforced as written.  Moland v. ICAO, 111 P.3d 507 (Colo. App. 
2004).  When a document “is unambiguous and clear, resort may not be had to any 
extrinsic source, even if that source sheds light on the parties’ intent.”  Neves v. Potter, 
769 P.2d 1047, 1053 (Colo. 1989).  The more specific terms of any contract are applied 
before general terms.  Public Highway Auth. v. Jagow, 30 P.3d 798 (Colo. App. 2001).   

2. Partial settlements are permitted by section 8-43-204, C.R.S. (“An injured 
employee may settle all or part of any claim”).  A settlement of specified issues closes 
only those specified issues.  White v. State Comp. Ins. Fund, 700 P.2d 923 (Colo. App. 
1985).  When “an order reserves certain issues . . . any remaining issues may be 
determined without the necessity of filing a petition to reopen.”  Martin v. Cobre Tire / 
Bridgestone Firestone, W.C. No. 4-453-804 (Oct. 4, 2004).   

3. The Respondents assert that the Claimant is prohibited from endorsing 
the issue of attorney fees and costs in this matter because the Settlement document 
specifically waives post-Settlement claims for said fees and costs. 
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4. The Respondents state in their position paper that 

As part of a settlement agreement, a party may waive claims for post-settlement 
violations of the Act.  Moland v. Roadway Package Systems, Inc., W.C. Nos. 4-
282-792 & 4-282-794 (ICAO Jan. 3, 2007) (claimant waived right to seek 
penalties based on post-settlement violations of the Act). 

5. However, on January 9, 2009 the Court of Appeals remanded the Moland 
case to ICAP instructing them to reinstate the penalties in that case. Thus, the 
proposition for which the Respondents seek to cite this case is suspect at best. 

6. Additionally, even assuming that waiver of penalties, and thus attorney 
fees and costs, for post-settlement conduct is permitted, the original decision in Moland 
merely indicated that post-settlement penalties could be waived if it was the intent of the 
parties.   

7. In the Settlement herein, as found above, paragraph 13 unambiguously 
states in pertinent part: 

Notwithstanding the aforesaid, the Claimant shall retain his claims for medical 
benefits as set forth by law, for all injuries, conditions or diseases resulting from 
or relating to his injuries herein. 

8. Thus, the Settlement specifically states that the Claimant retains his 
claims for medical benefits as set forth by law. [Emphasis added.] 

9. Thus, the Settlement indicates unambiguously that the Workers’ 
Compensation Act of Colorado is still fully applicable to the Claimant’s medical benefits. 
This would include the ability to seek appropriate attorney fees and costs for violating 
any provision related to the Claimant’s medical benefits, including those encompassing 
hearings on medical benefits. 

10. The ALJ concludes that the Settlement agreement herein unambiguously 
provides for post-Settlement attorney fees and costs if they relate to a medical benefits 
issue. 

11. Additionally PALJ Goldstein ordered the additional issue of attorney fees 
and costs as an issue for hearing wherein the Respondents are seeking attorney fees 
and costs from the Claimant for having endorsed an unripe issue on the Response to 
the Application for Hearing. 

12. The Respondents argument parallels the argument above indicating that 
by endorsing attorney fees and costs where they have been precluded by the 
Settlement agreement creates an unripe issue because there is a legal impediment to 
pursuing the same. 

13. Based upon the same rationale as set forth above, the ALJ concludes that 
the issue of attorney fees and costs as endorsed by the Claimant was ripe for 
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adjudication. 

14. Moreover, the statute concerning the awarding of attorney fees and costs 
for the endorsement of an unripe issue states as follows: 

If any person requests a hearing or files a notice to set a hearing on 
issues which are not ripe for adjudication at the time such request or filing 
is made, such person shall be assessed the reasonable attorney fees and 
costs of the opposing party in preparing for such hearing or setting. 
Section 8-43-211(2)(d), C.R.S. 2011 

15. By its very terms this provision applies only to a request for a hearing or 
filing a notice to set and not to the issues endorsed in a response to an application.  
Since the Claimant’s issues for hearing were endorsed in a Response to Application for 
Hearing, the Claimant is not subject to being assessed attorney fees and costs. 

16. The ALJ concludes that the Respondents have failed to establish by a 
preponderance of the evidence that they are entitled to an award of attorney fees and 
costs. 

17. The Respondents always retain the right to dispute the work-relatedness 
of maintenance medical benefits.  Snyder v. ICAO, 942 P.2d 1337 (Colo. App. 1997); 
Williams v. ICAO, 723 P.2d 749 (Colo. App. 1986) (insurer may contest ongoing 
medical benefits where information obtained after an admission brings the work-
relatedness of the condition into question).  This is because an admission for 
maintenance medical benefits is “general in nature,” and carries an implicit reservation 
of the respondents’ right to contest liability for ongoing care.  Hanna v. Print Expediters 
Inc., 77 P.3d 863 (Colo. App. 2003). 

18. A controversy is ripe if it is real, immediate, and there is no legal 
impediment its adjudication.  BCW Enterprises, Ltd. v. ICAO, 964 P.2d 533 (Colo. App. 
1997); Silveria v. Colorado Springs Health Partners, W.C. No. 4-502-555 (ICAO Nov. 8, 
2011).  The sort of impediment which renders an issue non-ripe is not merely a defense 
that may be successful.  Younger v. Merritt Equipment Co., W.C. No. 4-326-355 (ICAO 
Dec. 30, 2009). 

19. The Settlement specifically keeps open the issue of medical benefits.  As 
stated above the Respondents are entitled to contest any medical benefits on 
appropriate grounds. 

20. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the issues endorsed by the Respondents in the 
Application for Hearing and Notice to Set were not ripe at the time of the filing of the 
application. 

21. As found, the Respondents were in possession of medical opinions 
indicating that the Claimant’s treatment was not related to the industrial injury.  The 
Respondents are therefore entitled to contest that medical treatment.  It is not relevant 
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for a finding of ripeness to delve into whether or not the issues are meritless only that 
they are fit for adjudication. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for attorney fees and costs is denied and 
dismissed. 

2. The Respondents’ request for attorney fees is denied and dismissed. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: January 11, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-323-01 

ISSUES 

The issues presented for determination are whether the Claimant sustained a 
compensable injury on August 5, 2011, and whether Claimant is entitled to medical 
treatment for the alleged injury, including left shoulder surgery. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact. 
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21. The Claimant is a 59-year old male who has worked in the Denver 
metropolitan area as a chef, part owner, or consultant with several Italian restaurants.  

22. On September 29, 2008, the Claimant sustained an injury while working 
for a different employer.  The other employer was also insured by the Insurer in this 
case.  In that incident, Claimant fell down stairs and injured his neck, low back and 
bilateral upper extremities.  Claimant underwent treatment until he settled the claim in 
April 2011.  He had extensive treatment to his right wrist as part of this claim, including 
surgery.  Nothing in the medical records supports that Claimant’s right wrist and hand 
symptoms had resolved prior to settling the claim.   

23. Claimant testified that he began working for the employer on May 23, 
2011, although a report from psychiatrist, Dr. Laura Klein, indicates that Claimant began 
performing work for the Employer as early as January 2011.   

24. On August 5, 2011, Claimant tripped over a kitchen mat while carrying an 
industrial sized pan of lasagna on his left shoulder using his left hand and arm to 
stabilize it.   As he tripped, the lasagna flew forward or fell to the ground and Claimant 
put his left hand out to prevent a fall or to prevent him from striking the industrial sized 
mixer.  His left hand made contact with the mixer.  His left hand slipped off the mixer 
and his left shoulder then struck the mixer.  The right side of his body moved forward.  
He put his right arm out and it ended up in the mixing bowl attached to the mixer.  The 
mixer was operating at the time with dough hooks affixed to the mixing paddles mixing 
approximately 75 pounds of dough. Claimant felt a dough hook twist his right arm.  He 
pulled his right arm out quickly causing his body to fall backwards into a table.   

25. Two other employees witnessed the Claimant’s arm in the mixing bowl 
and observed him pull his arm out quickly.  One employee also observed the Claimant 
stumble backward into a table.  Both employees believed Claimant injured himself 
based on his facial expressions and body language. 

26. The Claimant did not seek treatment until the following day when he 
reported to the emergency room (ER).  The ER physician documented tenderness in 
the anterior left shoulder with limited range of motion due to pain and swelling.  He also 
noted that Claimant’s right hand was swollen and tender over the base of the second 
metacarpal with limited range of motion due to pain and swelling.  The physician noted 
that Claimant’s right wrist was stiff, but not tender.  Finally, the physician noted that 
there was no obvious contusion or external trauma in the Claimant’s left upper 
extremity.  

27. The x-rays taken in the ER revealed no fractures in the right hand, but did 
reveal soft tissue swelling.  The x-rays taken of Claimant’s left shoulder revealed mild 
osteoarthritic changes in the AC joint and no acute osseous deformity.  The Claimant 
was discharged with a splint, sling and Percocet.  
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28. Claimant then saw a physician’s assistant (PA) at Healthone Occupational 
Medicine and Rehabilitation on August 10, 2011.  The PA restricted Claimant from 
working and prescribed medications.   

29. The Claimant returned to Healthone on August 17, 2011, and saw Dr. 
Vernon Maas.  Claimant reported pain at the rate of 8 out of 10 in severity in the right 
wrist and left shoulder.  He also reported decreased swelling in his right wrist and hand.  
He reported that he had a contusion and swelling of the left shoulder, which had 
decreased but that his left shoulder range motion was concerning to him.  Dr. Maas 
noted that Claimant continued to wear a right wrist brace and left arm sling.   

30. Dr. Maas also performed a physical examination of the Claimant.  Dr. 
Maas noted that Claimant had tenderness to palpation over the third through fifth 
metacarpal bones and at the base of the thumb on the right. He also found decreased 
sensation to light touch in all digits of the right hand except for the index finger.  Dr. 
Maas also noted swelling over the ulnar styloid and notable ecchymosis over the 
dorsum of the right hand, which was resolving.   

31. Upon examination of Claimant’s left shoulder, Dr. Maas noted tenderness 
to palpation over the anterior aspect with a resolving ecchymosis as well as decreased 
range of motion.  Dr. Maas also noted that there was no significant swelling in the left 
shoulder.  Finally, Dr. Maas reviewed radiographs of Claimant’s right wrist and left 
shoulder with the Claimant and noted that no acute abnormalities were present.   

32. Dr. Maas referred Claimant to occupational therapy and restricted the 
Claimant from working until after his next appointment.  Dr. Maas instructed Claimant to 
continue using the right wrist brace and to use fentanyl patches prescribed by Dr. Olgin 
for a prior injury.  He instructed Claimant to wean out of using the shoulder sling.  

33. Claimant saw the physical therapist on August 18, 2011.  The treatment 
notes document that Claimant wears a sling on his left arm and when he is not wearing 
the sling, he guards his left arm his side.  

34. Claimant returned to Dr. Maas on August 24, 2011.  He reported an 
improvement in his right hand symptoms but continued to complain of left shoulder pain.  
Claimant rated his shoulder pain at 8 out of 10 with 10 being the most severe and 
mostly at nighttime.  Claimant reported that he occasionally uses his shoulder sling and 
continued use of the fentanyl patches.  Dr. Maas noted left shoulder range of motion 
limitations.  Dr. Maas referred Claimant for a MRI of his right hand, right wrist and left 
shoulder.  He recommended continued physical therapy and occupational therapy as 
well as use of the wrist brace.  He continued to restrict Claimant from performing his 
usual job duties.   

35. The MRI on Claimant’s right hand was performed on August 30, 2011.  
The radiologist’s impression was: “1. Mild strain involving opponens digiti minimi muscle 
of the hypothenar complex; 2. Mild strains of the ulnar lumbricals of the third and fourth 
intermetacarpal spaces; 3. Multiple bone bruises involving the bases of the fifth through 
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third metacarpals as well as the capitates, lunate and hamate; and 4. Enlarged styloid 
process of the base of the third metacarpal with styloid edema which may be due to 
bone bruising or preexisting inflammation.”   

36. Claimant also underwent a MRI of his right wrist on August 30, 2011.  The 
radiologist’s impression was: “1. Spotty areas of edema noted in several carpal bones 
with most prominent edema noted in the lunate. These areas are most likely due to 
bone bruises given the history of trauma; 2. Enlarged styloid process at the base of the 
third metacarpal with evidence of osteoarthritis at the articulation of the capitates with 
the styloid process; 3. Probable broad degenerative tear of the articular disc of the 
triangular fibrocartilage complex.  This should be confirmed with MR arthrography prior 
to any surgical intervention; and 4. Intact scapholunate ligtament.”   

37. A left shoulder MRI also performed on August 30, 2011 revealed a rotator 
cuff tear and a posterior labral injury.   

38. Claimant returned to Dr. Maas on September 7, 2011.  Claimant continued 
to rate his left shoulder pain an 8 out of 10, reporting that he has trouble sleeping due to 
the pain.  Dr. Maas noted continued swelling in the dorsum of the right hand as well as 
near the ulnar styloid.  After reviewing the MRI findings, Dr. Maas assessed a rotator 
cuff tear and referred Claimant to Dr. Steven Horan for an evaluation of the left 
shoulder.  He also referred Claimant to Dr. Yi for evaluation of his right hand.  Dr. Maas 
continued to restrict Claimant from working.  

39. Claimant saw Dr. Horan on September 16, 2011.  Based on the MRI 
findings, Dr. Horan recommended a surgical repair of the rotator cuff.  Dr. Horan 
requested authorization from the Insurer to perform the surgery.    The Respondents 
had already issued a Notice of Contest on August 23, 2011. 

40. Claimant’s care was transferred to Dr. Elizabeth Bisgard beginning on 
September 21, 2011.  Dr. Bisgard examined the Claimant on September 21 and noted 
Claimant complained of ongoing left shoulder pain and right hand pain.  She made 
medication recommendations and determined that physical therapy should be placed on 
hold.   

41. Dr. Bisgard saw the Claimant again on October 7, 2011.  Dr. Bisgard had 
reviewed Claimant’s medical records prior to this appointment.   She ultimately opined 
that Claimant’s left shoulder and right wrist problems are clearly work-related.  She 
further recommended that Claimant proceed with left shoulder surgery sooner rather 
than later.  During this examination, Claimant told Dr. Bisgard that his pain remained a 7 
out of 10 and that he had not been doing any physical activity and has only supervised 
at work.   

42. Respondents referred Claimant to Dr. Henry Roth for an independent 
medical examination (IME).  Dr. Roth examined the Claimant on September 12, 2011 
and issued a report on the same day.  Dr. Roth reviewed Claimant’s medical records for 
this claim and his 2008 workers’ compensation claim.   
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43. On physical examination, Dr. Roth noted that Claimant reported 
discomfort to palpation on the left suboccipital, paracervical and trapezius as well as in 
the medial scapular border and external shoulder rotators.  Claimant denied similar 
discomfort on the right side.  Although Dr. Roth noted that examination of Claimant’s left 
shoulder was interfered with by active guarding, he noted positive impingement signs 
and range of motion limitations.   

44. Claimant reported to Dr. Roth that he rated his pain in right wrist and hand 
as 8 out of 10 and his left shoulder as 8-9 out of 10, 10 being the most severe pain.  He 
also rated his low back discomfort at 6 out 10.  Claimant reported difficulties using his 
left arm for most activities including pain with pushing, pulling, opening doors and using 
his left arm away from his body.  Dr. Roth’s report indicates that Claimant’s left shoulder 
hurts if he walks around without his arm in his sling.   

45. Dr. Roth felt that Claimant may be magnifying his symptoms based on his 
clinical history of presenting with symptoms that are disproportional to objective 
findings.  Dr. Roth recommended that Claimant see Dr. Yi for his hand and Dr. Horan 
for his shoulder.   

46. Surveillance of the Claimant was taken on August 22, 23, and 28, 2011.    
The video shows Claimant functioning at a higher level than he reported to his 
physicians.  He abducts and flexes his left arm sometimes to shoulder height without 
displaying pain behaviors.  He also pushes and pulls objects, including industrial kitchen 
equipment, with his bilateral arms. He uses his right hand and wrist to push and pull 
industrial kitchen equipment. Claimant is observed carrying objects with his left arm and 
carrying a tray on top of his left shoulder.  The video also shows Claimant bending at 
the waist several times with no obvious discomfort.    

47. Dr. Roth later viewed the surveillance video taken of the Claimant on 
August 22, 23, and 28, 2011.  He issued a report dated September 23, 2011, which 
summarizes the video surveillance.  He changed his opinion regarding Claimant’s need 
for treatment related to the August 5, 2011 injury.  He concluded that Claimant’s 
complaints of pain and physical limitation in his right hand, right wrist and left shoulder 
were untrue.   Dr. Roth opined that Claimant needed no additional treatment, was at 
maximum medical improvement and could work without restrictions.   

48. Dr. Laura Klein testified by deposition.  She is a psychiatrist who 
evaluated the Claimant at the Insurer’s request in connection with his 2008 workers’ 
compensation injury.  She reviewed his medical records and the surveillance video 
taken in August 2011.  Based on her review of the medical records and surveillance 
video, she opined that Claimant was not a credible historian, that he was magnifying his 
symptoms and likely malingering.  She could not, however, opine whether Claimant 
sustained physical injuries to his right hand and wrist or left shoulder.   

49. There is also some mention of a prior rotator cuff injury in the medical 
records although no evidence was presented as to whether Claimant’s prior rotator cuff 
injury occurred on his left side.   
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50. There are many inconsistencies in the reports Claimant has given to his 
treating physicians and to IME physicians.  It is apparent from the surveillance video 
that he is able to function at a much higher level than he reported to medical treatment 
providers.  He is magnifying his symptoms when presenting to medical treatment 
providers.   He also told his providers that he was doing no physical activity when the 
surveillance video clearly depicts otherwise.  Despite these inconsistencies, there is 
persuasive evidence that Claimant tripped while working on August 5, 2011 as he 
described.  There is also persuasive evidence that Claimant injured himself as a result 
of this incident.  He had objective findings of swelling and bruising on his right hand and 
bruising on the left shoulder.  A MRI also revealed a left rotator cuff tear, which may or 
may not be acute according to Dr. Roth.  Dr. Bisgard had opined that Claimant’s injuries 
were work-related and no credible or persuasive evidence contradicted her opinions.  
The fact that Claimant exaggerates his symptoms and can function with his injuries 
does not negate that an injury occurred. 

51. Based on the foregoing, Claimant has established that he sustained a 
compensable injury to his right wrist and left shoulder.  There is no persuasive evidence 
that Claimant sustained an injury to his upper or lower back or his neck.     Claimant has 
also established that his injuries required medical treatment.  The treatment he 
underwent from the date of the injury through the date of the hearing was reasonable, 
necessary and related to the injury.  Claimant has also established that he requires 
additional treatment, including surgery, for his left shoulder.  The left shoulder surgery 
recommended by Dr. Horan is reasonable, necessary and related to the injury.  There is 
no credible or persuasive evidence that Claimant had a pre-existing left rotator cuff tear 
as Respondents asserted.   

CONCLUSIONS OF LAW 

 Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A Claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
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3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 

4. A Claimant must prove by a preponderance of the evidence that his injury 
arose out of the course and scope of his employment with employer.  Section 8-41-
301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury 
occurs "in the course of" employment where Claimant demonstrates that the injury 
occurred within the time and place limits of his employment and during an activity that 
had some connection with his work-related functions.  See Triad Painting Co. v. Blair, 
812 P.2d 638 (Colo. 1991).  The "arise out of " requirement is narrower and requires 
Claimant to show a causal connection between the employment and injury such that the 
injury has its origins in the employee's work-related functions and is sufficiently related 
to those functions to be considered part of the employment contract.  See Id.   

5. As found, Claimant has established that he sustained a compensable injury to 
his right wrist, right hand and left shoulder on August 5, 2011.  There is no persuasive 
evidence that Claimant sustained an injury to his upper or lower back or his neck.    The 
Judge acknowledges that Claimant has given inconsistent reports to his treating 
physicians and to IME physicians.  It is apparent from the surveillance video that he is 
able to function at a much higher level than he reported to medical treatment providers.  
He is magnifying his symptoms when presenting to medical treatment providers.   
Despite these inconsistencies, there is persuasive evidence that Claimant tripped while 
working on August 5, 2011 as he described.  There is also persuasive evidence that 
Claimant injured himself as a result of this incident.  He had objective findings of 
swelling and bruising on his right hand and bruising on the left shoulder.  A MRI also 
revealed a left rotator cuff tear, which may or may not be acute according to Dr. Roth.  
Dr. Bisgard had opined that Claimant’s injuries were work-related and no credible or 
persuasive evidence contradicted her opinions.  The fact that Claimant exaggerates his 
symptoms and can function with his injuries does not negate that an injury occurred or 
that such injuries require medical treatment. 
   

6. Respondents are obligated to provide medical benefits to cure or relieve the 
effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, however, retain the 
right to dispute liability for specific medical treatment on grounds the treatment is not 
authorized or reasonably necessary to cure or relieve the effects of the industrial injury. 
See Snyder, supra; Williams v. Industrial Commission, 723 P.2d 749 (Colo. App. 1986).   

 
7. Claimant established that, as a result of the injury to his left shoulder and right 

wrist, he required medical treatment.  The treatment Claimant had received from the 
date of the injury through the date of hearing was reasonable, necessary and related to 
his work injury.  Accordingly, Respondents are liable for medical treatment Claimant 
received at Parker Adventist Hospital, Healthone Occupational Medicine and referrals 
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made by Healthone personnel.  Claimant has also established that the left shoulder 
surgery recommended by Dr. Horan is reasonable, necessary and related to the work 
injury.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant has proven by a preponderance of the evidence that he sustained an 
injury to his left shoulder and right wrist on August 5, 2011. 

2. Respondents shall pay for medical care received by Claimant since the date of 
injury.  

3. Respondents are liable for the left shoulder surgery recommended by Dr. Horan.  

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 11, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-709-714 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that she sustained compensable occupational diseases in the form of right upper 
extremity cumulative trauma disorders during the course and scope of her employment 
with Employer. 
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 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of her occupational diseases. 

FINDINGS OF FACT 

 1. Employer is an accounting firm.  On October 1, 2005 Claimant began 
working for Employer as an administrative assistant.  Claimant’s job duties include 
computer keyboarding, handling files, answering telephones and using a computer 
mouse. 

 2. Claimant’s work hours vary depending on whether it is income tax season.  
Claimant testified that from mid-January through mid-April and from late July until mid-
October she works six days each week for at least 12 hours per day.  During the 
remainder of the year she typically works no more than 40 hours each week and takes 
vacation time. 

 3. In 1998 Claimant suffered work-related right carpal tunnel syndrome.  
Because she did not improve with conservative treatment she underwent a carpal 
tunnel release on April 30, 1998.  The surgical procedure alleviated her symptoms. 

4. In September 2006 Claimant began to develop right wrist pain.  She 
specifically noted that on September 13-14, 2006 she set up a booth for Employer at a 
business exposition.  Claimant also shook hands with visitors and distributed brochures.  
She subsequently experienced pain, numbness and tingling in her right hand, elbow 
and thumb. 

 5. Claimant was initially diagnosed with a cumulative trauma disorder.  She 
subsequently underwent occupational therapy without improvement.  Moreover, 
electrodiagnostic studies were normal.  Claimant filed a claim for Workers’ 
Compensation benefits, but Insurer contested the claim.  She then proceeded through 
her private health insurance and underwent ulnar nerve transposition surgery with 
orthopedic surgeon Satoru Chamberlain, M.D. on March 2, 2007.  Medical records 
reveal that Claimant’s condition improved and she did not report additional symptoms. 

 6. In early March 2011 Claimant developed right hand pain, numbness and 
irritation that extended from her elbow into her wrist and hand.  Claimant reported her 
injury to Employer and was directed to Concentra Medical Centers for treatment. 

 7. On March 9, 2011 Claimant visited Concentra for an evaluation.  She 
reported that her work duties had increased and she was now required to handle three 
rather than two customer accounts.  Claimant was diagnosed with right upper extremity 
pain and tenosynovitis.  Keith A. Meier, N.P. concluded that there was a greater than 
50% likelihood that Claimant’s work duties exacerbated her preexisting condition.  He 
recommended physical therapy. 

 8. Claimant subsequently received medical treatment from Authorized 
Treating Physician (ATP) Rosalinda Pineiro, M.D. at Concentra.  On July 6, 2007 
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Claimant visited Dr. Pineiro for an examination.  Dr. Pineiro reported that Claimant had 
been on vacation for two weeks and her right arm symptoms had decreased.  She 
remarked that Claimant’s symptoms are exacerbated by repetitive grasping, typing or 
handwriting but alleviated by medications, ice and rest.  Dr. Pineiro concluded that 
Claimant’s right wrist condition was work-related because her symptoms decreased 
while she was on vacation without medications. 

 9. On August 16, 2011 Claimant underwent an MRI arthrogram of her right 
wrist.  The MRI reflected only a slight ulnar subluxation of the BCU tendon.  
Nevertheless, Claimant continued to experience pain and tenderness in her right arm. 

10. On August 18, 2011 Claimant underwent an independent medical 
examination with Jeffrey Raschbacher, M.D.  He reviewed Claimant’s medical records 
and conducted a physical examination.  Dr. Rasbacher noted that Claimant had a 
history of right upper extremity pain and paresthesias.  He specifically remarked that 
Claimant had suffered similar right upper extremity symptoms since March 24, 1998.  
Dr. Raschbacher explained that Claimant’s wrist MRI was negative for tenosynovitis and 
her exam reflected a “mish-mosh of scattered findings, none of which are focal or 
provide a specific diagnosis or explanation of current reported symptoms.”  He thus 
determined that Claimant’s right upper extremity symptoms did not constitute a work-
related injury. 

11. On September 30, 2011 Dr. Pineiro reiterated that Claimant’s condition 
was likely work-related because her symptoms increased while working and decreased 
while she was on vacation.  She disagreed with Dr. Rasbacher because Claimant’s lack 
of symptoms while off from work or during vacation “was proof of this injury.”  Dr. Pineiro 
also noted that Claimant’s symptoms worsened when her work duties increased during 
tax season. 

 12. On October 4, 2011 Claimant returned to Dr. Chamberlain for an 
examination.  He remarked that Claimant’s work during tax season had a “high 
ergonomic strain over the wrist and hand when she is typing and using 10-key.”  Dr. 
Chamberlain also noted that Claimant’s right upper extremity symptoms diminished 
substantially while she was on vacation.  He thus determined that Claimant’s work 
activities for Employer caused her to suffer a cumulative trauma disorder pursuant to 
the Division of Workers’ Compensation Medical Treatment Guidelines. 

 13. On April 8, 2011 and November 11, 2011 Claimant underwent work 
station evaluations.  Although the evaluators recommended minor work station 
modifications, they did not identify any significant ergonomic hazards to Claimant. 

 14. On December 9, 2011 the parties conducted the evidentiary deposition of 
Dr. Chamberlain.  He initially evaluated Claimant on November 20, 2006.  Claimant 
reported right wrist pain and hand numbness.  She attributed her symptoms to shaking 
hands with a large number of people after a trade show for Employer.  Dr. Chamberlain 
diagnosed Claimant with ulnar nerve irritation and instability.  He subsequently 
performed surgery on Claimant’s right arm in 2007 and released her from care.  
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Claimant next visited Dr. Chamberlain in April of 2011.  She reported right arm pain and 
was ultimately diagnosed with cubital tunnel syndrome.  Dr. Chamberlain attributed 
Claimant’s 2006 and 2011 right upper extremity symptoms to her work duties for 
Employer.  He specifically noted that Claimant suffered a cumulative trauma disorder 
from her work activities that caused her underlying, asymptomtic condition to become 
symptomatic.  However, he deferred to occupational medicine physicians in assessing 
ergonomic hazards in the workplace. 

 15. On December 9, 2011 the parties conducted the evidentiary deposition of 
Jeffrey Alan Wunder, M.D.  He explained that Claimant’s job duties for Employer did not 
cause her right upper extremity symptoms.  Dr. Wunder commented that Claimant has 
suffered pre-existing ulnar nerve symptoms since 1998.  He initially remarked that 
several physicians had diagnosed Claimant with subluxation of the ulnar nerve.  Ulnar 
nerve subluxation is an underlying condition or structural anomaly that is unique to the 
individual and has never been related to any kind of blunt or repetitive trauma.  Dr. 
Wunder further testified that, based on studies of patients, ulnar nerve subluxations are 
structural, muscular tenderness.  He commented that there has never been any 
association between repetitive trauma and the development of the condition. 

16. Dr. Wunder also determined that Claimant’s job duties did not meet the 
requisite amount of repetition, force or awkward positioning to establish a cumulative 
trauma disorder pursuant to the Guidelines.  He specifically remarked that the risk 
factors for developing cubital tunnel syndrome include a “combination of forceful tool 
use with repetition and poor posture for six or more hours per day.”  Dr. Wunder noted 
that “pressure on the elbow or wrist motion is not a risk factor here.”  He remarked that 
the November 11, 2011 work station recommendations constituted “fine-tuning” and 
were not “drastic.”  Notably, the Guidelines provide that computer work up to seven 
hours each day at an ergonomically correct workstation is not a causative factor in the 
development of cumulative trauma disorders.  Dr. Wunder thus determined that 
Claimant’s work activities in 2006 and 2011 did not cause or aggravate her right arm 
symptoms.  He summarized that simply because Claimant’s symptoms occurred at work 
does not mean that her work activities caused her condition. 

 17. Dr. Raschbacher testified at the hearing in this matter.  He reiterated that 
Claimant’s job duties for Employer did not aggravate or accelerate her pre-existing right 
arm condition.  Dr. Raschbacher explained that Claimant suffered right upper extremity 
symptoms in the ulnar nerve distribution during 1998.  Applying the Guidelines, he 
remarked that Claimant’s clerical duties were insufficiently repetitive or awkward to 
cause a cumulative trauma disorder.  Instead, Claimant’s symptoms are idiopathic and 
would have occurred regardless of whether she worked for Employer. 

 18. Claimant testified at the hearing in this matter.  She stated that she uses 
her computer and mouse 100% of each work day.  Claimant also reported that she had 
undergone three job site evaluations between 2006 and 2011 to adjust her workstation.  
She attributed her right upper extremity condition to her repetitive work activities for 
Employer. 
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 19. Claimant has failed to establish that it is more probably true than not that 
she sustained compensable occupational diseases in the form of right upper extremity 
cumulative trauma disorders during the course and scope of her employment with 
Employer.  Claimant’s job duties for Employer did not cause, intensify, or, to a 
reasonable degree, aggravate her right upper extremity symptoms.  Initially, Dr. Wunder 
commented that Claimant has suffered pre-existing ulnar nerve symptoms since 1998.  
He remarked that several physicians had diagnosed Claimant with subluxation of the 
ulnar nerve.  However, Dr. Wunder explained that ulnar nerve subluxation is an 
underlying condition or structural anomaly that is unique to the individual and has never 
been related to any kind of blunt or repetitive trauma.  Moreover, Dr. Wunder 
determined that Claimant’s job duties did not meet the requisite amount of repetition, 
force or awkward positioning to establish a cumulative trauma disorder pursuant to the 
Guidelines.  He specifically remarked that the risk factors for developing cubital tunnel 
syndrome include a “combination of forceful tool use with repetition and poor posture for 
six or more hours per day.”  Dr. Wunder noted that “pressure on the elbow or wrist 
motion is not a risk factor here.”  He remarked that the November 11, 2011 work station 
recommendations constituted “fine-tuning” and were not “drastic.”  Notably, the 
Guidelines provide that computer work up to seven hours each day at an ergonomically 
correct workstation is not a causative factor in the development of cumulative trauma 
disorders.  Dr. Wunder thus determined that Claimant’s work activities in 2006 and 2011 
did not cause or aggravate her right arm symptoms.    Moreover, Dr. Raschbacher 
agreed that Claimant suffered right upper extremity symptoms in the ulnar nerve 
distribution during 1998.  Applying the Guidelines, he remarked that Claimant’s clerical 
duties were insufficiently repetitive or awkward to cause a cumulative trauma disorder.  
Instead, Claimant’s symptoms are idiopathic and would have occurred regardless of 
whether she worked for Employer. 

20. In contrast, doctors Chamberlain and Pineiro determined that Claimant’s 
right upper extremity symptoms were caused by her job duties for Employer.  Both 
doctors asserted that, because Claimant’s symptoms decreased while she was on 
vacation, her right upper extremity symptoms must have been caused by her work 
duties for Employer.  More specifically, Claimant’s repetitive job tasks caused her to 
suffer a right upper extremity cumulative trauma disorder.  However, as Dr. Wunder 
noted, simply because Claimant’s symptoms occurred at work does not mean that her 
work activities caused her condition.  The Guidelines outline specific criteria that must 
be satisfied in order to establish a causal connection between work activities and a 
cumulative trauma disorder. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a 
threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 
571, 574 (Colo. App. 1998).  The question of causation is generally one of fact for 
determination by the Judge.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, place and 
cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational 
disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the 
"peculiar risk" test; that test requires that the hazards associated with the vocation must 
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be more prevalent in the work place than in everyday life or in other occupations.  
Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability.  Id. 

7. As found, Claimant has failed to establish by a preponderance of the 
evidence that she sustained compensable occupational diseases in the form of right 
upper extremity cumulative trauma disorders during the course and scope of her 
employment with Employer.  Claimant’s job duties for Employer did not cause, intensify, 
or, to a reasonable degree, aggravate her right upper extremity symptoms.  Initially, Dr. 
Wunder commented that Claimant has suffered pre-existing ulnar nerve symptoms 
since 1998.  He remarked that several physicians had diagnosed Claimant with 
subluxation of the ulnar nerve.  However, Dr. Wunder explained that ulnar nerve 
subluxation is an underlying condition or structural anomaly that is unique to the 
individual and has never been related to any kind of blunt or repetitive trauma.  
Moreover, Dr. Wunder determined that Claimant’s job duties did not meet the requisite 
amount of repetition, force or awkward positioning to establish a cumulative trauma 
disorder pursuant to the Guidelines.  He specifically remarked that the risk factors for 
developing cubital tunnel syndrome include a “combination of forceful tool use with 
repetition and poor posture for six or more hours per day.”  Dr. Wunder noted that 
“pressure on the elbow or wrist motion is not a risk factor here.”  He remarked that the 
November 11, 2011 work station recommendations constituted “fine-tuning” and were 
not “drastic.”  Notably, the Guidelines provide that computer work up to seven hours 
each day at an ergonomically correct workstation is not a causative factor in the 
development of cumulative trauma disorders.  Dr. Wunder thus determined that 
Claimant’s work activities in 2006 and 2011 did not cause or aggravate her right arm 
symptoms.    Moreover, Dr. Raschbacher agreed that Claimant suffered right upper 
extremity symptoms in the ulnar nerve distribution during 1998.  Applying the 
Guidelines, he remarked that Claimant’s clerical duties were insufficiently repetitive or 
awkward to cause a cumulative trauma disorder.  Instead, Claimant’s symptoms are 
idiopathic and would have occurred regardless of whether she worked for Employer. 

8. As found, in contrast, doctors Chamberlain and Pineiro determined that 
Claimant’s right upper extremity symptoms were caused by her job duties for Employer.  
Both doctors asserted that, because Claimant’s symptoms decreased while she was on 
vacation, her right upper extremity symptoms must have been caused by her work 
duties for Employer.  More specifically, Claimant’s repetitive job tasks caused her to 
suffer a right upper extremity cumulative trauma disorder.  However, as Dr. Wunder 
noted, simply because Claimant’s symptoms occurred at work does not mean that her 
work activities caused her condition.  The Guidelines outline specific criteria that must 
be satisfied in order to establish a causal connection between work activities and a 
cumulative trauma disorder. 

ORDER 
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Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 11, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-832-902-01 

ISSUES 

 Claimant seeks to overcome the opinion of the DIME physician that she reached 
MMI as of December 10, 2010.  If determined to be at MMI, Claimant does not dispute 
the impairment rating provided by the DIME physician. 

 If Claimant is not at MMI, Claimant seeks entry of an award of medical benefits 
for further treatment with the authorized physician, Dr. Allison Fall, M.D. 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. Claimant sustained an admitted compensable injury on August 2, 2010.  
Claimant was employed by Employer as a Senior Clerk and driver assigned to the 
bookmobile associated with the Circulation Department. 

2. Claimant was evaluated on August 2, 2010 by Dr. Matthew Lugliani, M.D. 
at Center for Occupational Safety and Health at Denver Health Medical Center 
(“COSH”).  Dr. Lugliani obtained a history that Claimant had been riding in the 
bookmobile when it hit a bump.  Claimant complained of sharp pain from her low back 
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up the spinal column to her neck.  Claimant denied any previous back injuries.  On 
physical examination Dr. Lugliani noted neck rotation exacerbated cervical pain and 
paraspinal tendeness in the thoracic and lumbosacral regions.  Dr. Lugiliani’s 
impression was: back sprain. 

3. Claimant was again evaluated by Dr. Lugliani on August 9, 2010.  
Claimant stated her pain was 7 out of 10 and involved the neck, back, right flank and 
right buttock.  Dr. Lugliani’s impression was: back pain involving the cervical, thoracic, 
lumbar and sacral region.  Claimant was referred to massage therapy and was to 
continue temporary work restrictions. 

4. Claimant was referred from Center for Occupational Safety and Health to 
Dr. Allison Fall, M.D. for physical medicine consultation.  Dr. Fall initially evaluated 
Claimant on September 20, 2010.  Dr. Fall noted that on Claimant’s pain diagram 
Claimant indicated pain in the entire spine from the cervico-thoracic and lumbar area.  
Claimant stated to Dr. Fall the massage therapy had increased her pain and that she 
did not want to continue with this therapy.  Dr. Fall performed a physical examination of 
the cervical spine, thoracic area and lumbar area.  Dr. Fall’s impression was back pain 
with possible lumbo-pelvic dysfunction and secondary myofascial pain.  Dr. Fall 
prescribed medications and a short course of chiropractic treatment. 

5. Claimant was evaluated by Dr. Charity Styles, M.D. at COSH on 
September 29, 2010.  Claimant stated she felt she had gain the most improvement in 
her condition over the last two weeks and had completed physical and massage 
therapy.  Specifically, Dr. Styles noted that it had been almost 2 weeks since her last 
neck massage and Claimant thought that the deep tissue massage was actually 
increasing her soreness. 

6. Dr. Fall evaluated Claimant on October 11, 2010 and recommended a 
lumbar MRI to rule out underlying abnormality.  Claimant returned to Dr. Fall on October 
19, 2010 after the MRI and Dr. Fall noted the MRI showed disc protrusions at L 4-5 and 
L5 – S1 which Dr. Fall could not correlate with Claimant’s pain.  Dr. Fall recommended 
Claimant finish up her acupuncture sessions with Dr. Testa. 

7. Dr. Fall evaluated Claimant on November 5, 2010 and noted that Claimant 
had taken a pain diagram to Dr. Testa to show him where her symptoms were located 
and that he had then changed his treatment.  Claimant estimated to Dr. Fall that she 
was 90% better overall. 

8. Claimant was evaluated by Dr. Lugliani on November 15, 2010.  At this 
evaluation Claimant complained of her right hip and a burning sensation in the buttocks 
area.  On physical examination Dr. Lugliani noted tenderness to palpation in the mid-
thoracic area along with the lumbo-sacral area.  Claimant was evaluated by Dr. Mulloy 
at COSH on December 6, 2010 and stated she had made some progress with Dr. Testa 
but now seemed to be at a plateau.  Dr. Mulloy noted complaints of generalized aching 
and ordered laboratory work to rule an underlying inflammatory disease as a cause for 
the complaints of generalized pain. 
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9. Dr. Fall evaluated Claimant on December 10, 2010 noting that Claimant 
rated her pain as a 4 out of 10 and that she was overall 90% better.  Dr. Fall noted 
complaints that Claimant’s hips were sore, pain went up her entire spine and her back 
felt stiff.  On physical examination Dr. Fall noted that Claimant self-limited her flexion 
and that the examination was unremarkable.  Dr. Fall stated her opinion that Claimant 
had reached MMI and released Claimant to return to work full-duty. 

10. Claimant was evaluated by Dr. Kuehn at COSH on December 27, 2010.  
Claimant complained of pain mainly in her low back and stated that the other 
musculoskeletal discomfort had resolved. 

11. Dr. Erasmus Morfe, M.D. performed a DIME of Claimant on May 4, 2011.  
Claimant stated to Dr. Morfe that she had better range of motion, was overall 80% 
improved and mainly had low back without leg pain.  On physical examination Dr. Morfe 
noted myofascial pain in the mid to lower lumbar region.  Dr. Morfe’s impression was: 
Residual back pain, mainly myofascial in nature without radicular complaints or othe 
neurological deficits.  Dr. Morfe agreed that Claimant reached MMI as of December 10, 
2010 as determined by Dr. Fall and assigned 11% whole person impairment for the 
lumbar spine.  Dr. Morfe did not feel there was any further impairment for the cervical or 
thoracic spine. 

12. Claimant was evaluated by Dr. John S. Hughes, M.D. on September 20, 
2011.  Dr. Hughes noted that he did not have records from Claimant’s personal 
physicians at Kaiser.  Dr. Hughes further noted that approximately six months prior 
Claimant had an MRI done through Kaiser of an “unknown region of the spine” that “was 
negative” and that he also did not have these records.  Claimant gave a history to Dr. 
Hughes that she had no history of trauma or spinal problems other than the injury of 
August 2, 2010.  Dr. Hughes’ assessment was: axial compression spine injury with 
persistence of non-localizing spine pain.  Dr. Hughes disagreed with Dr. Morfe that 
Claimant reached MMI as of December 10, 2010 and recommended further medical 
evaluation, but prior to proceeding with further diagnostic evaluation, a complete review 
of Kaiser records was recommended.  Dr. Hughes stated: “If” Claimant sustained a 
minimal compression fracture of the mid-thoracic spine it probably would not show up 
on a bone scan, but Dr. Hughes believed a bone scan was indicated to assess for a 
possible non-displaced fracture with non-union. 

13. Dr. Morfe testified, and it is found, that he reviewed the X-rays taken on 
August 4, 2010 and that they did not show evidence of a compression fracture and that 
he did not believe Claimant suffered a non-displaced compression fracture as 
suggested by Dr. Hughes.  After reviewing Dr. Hughes’ report and the X-rays of August 
4, 2010 Dr. Morfe testified that he continued to believe Claimant was at MMI.  Dr. Morfe 
testified that if Claimant was having localized pain an MRI of the area would be 
reasonable as maintenance treatment. 

14. Claimant testified that prior to the injury of August 2, 2010 she had no 
problems in her neck and mid-back.  Claimant testified that she had tenderness along 
the spine in her mid-back in two specific areas that have not been addressed in her 
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medical treatment and that Dr. Morfe focused on her low back.  On July 15, 2010 
Claimant presented to her personal physicians at Kaiser with complaints of mid to lower 
back pain along the spine that had been ongoing for 1 year, that deep breathing hurt 
and her back would lock up especially during sleep.  The Nurse Practitioner at Kaiser on 
July 16, 2010 obtained a history that Claimant had a long history of mid back pain in the 
thoracic area that had become worse recently and that Claimant did not recall doing 
anything different to aggravate her pain.  The Nurse Practitioner further noted a history 
of motor vehicle accidents.  The Nurse Practitioner’s assessment was: Thoracic spine 
pain – chronic.  The ALJ finds Claimant’s testimony that she did not have mid back pain 
prior to the injury of August 2, 2010 not credible and Claimant’s testimony is not 
persuasive to overcome the opinion of Dr. Morfe that she reached MMI as of December 
10, 2010 for the August 2, 2010 injury. 

15. The ALJ further finds that the opinions of Dr. Hughes are not persuasive to 
show, by clear and convincing evidence, that Dr. Morfe was incorrect in his opinion that 
Claimant reached MMI as of December 10, 2010 as assessed by Dr. Fall.  Claimant has 
failed to sustain her burden of proof to overcome the opinion of the DIME physician on 
the issue of MMI by a standard of clear and convincing evidence.  The ALJ finds that 
Claimant reached MMI as of December 10, 2010. 

16. Respondents filed a Final Admission of Liability dated July 5, 2011 in 
accordance with the opinion of Dr. Morfe and admitting to the impairment rating 
assigned by Dr. Morfe.  The Final Admission admitted for medical treatment after MMI.  

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201 (2008) C.R.S. 

2. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  It is the ALJ’s sole 
province to assess the credibility of the witnesses.  Monfort Inc. v. Rangel, 867 P.2d 122 
(Colo. App. 1993).  And, the ALJ is not required to credit the Claimant’s testimony even 
if un-refuted.  Levy v. Everson Plumbing Co., Inc., 171 Colo. 468, 468 P.2d 34 (1970). 
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3. Where a DIME physician offers ambiguous or conflicting opinions 
concerning the issue of MMI the ALJ is to resolve the ambiguity and determine the 
DIME physicians’ true opinion as a matter of fact.  In so doing, the ALJ is to consider all 
of the DIME physicians’ written and oral testimony.  Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 

4. In this matter, Claimant bears the burden of proof, by clear and convincing 
evidence to overcome the opinion of the DIME physician that Claimant was not at MMI.  
Section 8-42-107(8) (c), C.R.S.  Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME physician's 
finding must produce evidence showing it highly probable the DIME physician is 
incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
A fact or proposition has been proved by clear and convincing evidence if, considering 
all the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  The mere difference 
of medical opinion does not constitute clear and convincing evidence to overcome the 
opinion of the DIME physician.  Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-
532-166 & 4-523-097 (July 19, 2004); see, Shultz v. Anheuser Busch, Inc., W.C. No. 4-
380-560 (Nov. 17, 2000).  

 
5. A DIME physician’s findings regarding MMI, causation, and impairment 

are binding on the parties unless overcome by “clear and convincing evidence.” §8-42-
107(8) (b) (III), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004). A finding of MMI inherently involves issues of diagnosis because the 
physician must determine what medical conditions exist and which are causally related 
to the industrial injury.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002).  Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 
270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 
P.2d 1358 (Colo. App. 1997). 

6. Maximum Medical Improvement is defined as at Section 8-40-201(11.5), 
C.R.S. as: 

“a point in time when any medically determinable 
physical or mental impairment as a result of injury has 
become stable and when no further treatment is reasonably 
expected to improve the condition.” 

 
7. As found, Claimant has failed to overcome the DIME physician’s opinion 

regarding MMI by clear and convincing evidence.  The opinions of Dr. Hughes and 
Claimant’s testimony are not persuasive.  Dr. Hughes’ opinions are based upon an 
incomplete review of available medical records and upon an inaccurate history by 
Claimant regarding her pre-existing medical and injury history.  Dr. Hughes’ opinions 
are primarily speculative, suggesting that “if” Claimant had a compression fracture 
additional diagnostic testing would be reasonable.  Dr. Morfe persuasively testified that 
the X-rays taken after Claimant’s injury do not reveal a compression fracture, thus, 
refuting Dr. Hughes’ opinions.  Claimant’s testimony that she did not have any prior 
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neck or mid-back problems is not credible and is directly refuted by the records from her 
personal physicians at Kaiser.  Claimant’s testimony that the treating physicians did not 
evaluate or address her mid-back complaints is not supported by the records from the 
treating physicians.  Further, towards the end of her care Claimant represented to the 
treating physicians that she was 80 – 90% improved, had plateaued in her care and, 
that her complaints were now primarily in the low back with resolution of her other 
musculo-skeletal complaints.  Dr. Morfe and Dr. Fall correctly concluded that Claimant 
reached MMI for the injury of August 2, 2010 on December 10, 2010. 

8. If at MMI, Claimant does not dispute the impairment rating provided by Dr. 
Morfe and admitted to by Respondents in the July 5, 2011 Final Admission.  The ALJ 
therefore adopts the July 5, 2011 Final Admission. 

 

 

  

ORDER 

 It is therefore ordered that: 

1. Claimant has failed to overcome the opinion of the DIME physician, by 
clear and convincing evidence, that she reached MMI as of December 10, 2010. 

2. The Final Admission of July 5, 2011 is adopted and made a final order in 
this matter. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 11, 2012 

Ted A. Krumreich 
Administrative Law Judge 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-159 

ISSUES 

 The issue to be determined herein is medical benefits.  Is the need for the right 
knee anterior cruciate ligament reconstruction and partial medial meniscectomy surgery, 
recommended by Dr. Walden, reasonable, necessary to cure and relieve the Claimant 
from the effects of the industrial injury; or is the need for surgery related to an 
intervening event?   

FINDINGS OF FACT 

1.  The Claimant is an employee of the Respondent, where she is a 
corrections officer.  This is an admitted claim for an injury that occurred on August 7, 
2010.  The Claimant was injured while walking in a parking lot at the facility, walking into 
roll call, when she tripped up a curb and immediately felt a popping in her right knee.  
Her right knee was swollen and painful after the injury.  A General Admission of Liability 
was filed on September 7, 2010.     

2. Previously, in 2007, the Claimant had injured her right knee while playing 
basketball and had surgery performed by Dr. Jacob Patterson.  He repaired her anterior 
cruciate ligament (ACL).  The Claimant recovered from this surgery with no continuing 
problems and was able to pass her physical and work with the inmate population in her 
job as a corrections officer.     

3. The Claimant was treated for the work injury primarily by CCOM in Canon 
City.  The Claimant first treated there with PA Steve Quackenbush.  He noted the right 
knee had symptoms of popping and persistent swelling.  The Claimant started with 
conservative treatment but when that was not successful, an MRI of the right knee was 
performed on August 18, 2010.  The MRI showed the prior ACL repair.  The report 
stated, “Graft is irregular and is at least partially torn.” Under IMPRESSIONS the report 
stated,” Partial tear of the ACL graft.  Anterior fibrosis (Cyclops lesion).  Medial meniscal 
tear.” 

4. When conservative treatment failed to provide relief, Dr. Venegas of 
CCOM referred the Claimant to Dr. Patterson for an orthopedic consultation.  The 
Claimant was working modified duty in the visiting center on light duty.   

5. Dr. Patterson decided to perform surgery.  He opined:  

Arthroscopy for treatment of the meniscus tear.  Hopefully, this is a 
repairable lesion.  We may need to revise her ACL graft at that time as 
well.  We need to have allograft available for that since I favor not 
harvesting further tendons of this extremity or the other normal extremity. 

6. The Claimant testified that at her pre-surgical consultation with Dr. 
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Patterson, that he discussed his plans for the ACL reconstruction.  The Claimant also 
testified that her original surgical date was changed because the doctor wanted to make 
sure he had the graft available. 

7. The Claimant returned to Dr. Venegas with the surgical recommendation 
on September 3, 2010.  Dr. Venegas noted that “Patient was counseled that given the 
current state of her knee, backing up one of her colleagues in any altercation might be 
risky.” 

8. On September 17, 2010 Dr. Patterson performed surgery.  This is the 
same Dr. Jacob Patterson who performed the Claimant’s first surgery for her non-work-
related basketball injury.  Despite the preoperative diagnosis of “Partial anterior cruciate 
ligament tear right knee, possible meniscus tear”, Dr. Patterson decided not to repair 
either the ACL or the meniscus.  The surgical report states, “The medial meniscus was 
carefully probed and was stable.” …”There was a large Cyclops lesion present in the 
notch from prior ACL surgery.  This was removed with the shaver.  A portion of the ACL 
graft was apparently torn.  This was also debrided.”  The report also stated, “The patient 
had a 1+ Lachman and negative pivot shift.  For that reason I decided not to revise the 
ACL.”   

9. The Claimant testified that after Dr. Patterson’s surgery, she continued to 
have problems with her knee locking and giving out.  At work she was placed on 
restricted duty because she could not work her regular job within the prison population. 

10. On February 2, 2011, the Claimant reported to Dr. Dickson that she was 
still having problems with the knee locking up.  The Claimant testified that she was 
having trouble going up the stairs at work and the knee felt unstable.  Dr. Dickson 
recommended a follow-up appointment with Dr. Patterson to address the Claimant’s 
continuing issues with the knee.  The Claimant testified that she did not participate in 
the ‘force cell’ team because she was concerned about her knee instability.  She 
testified that she discussed this with Captain *G.    

11. The Claimant returned to Dr. Patterson in February, to discuss her issues 
of instability.  Dr. Patterson noted, “She may have a recurrence of the cyclops.”  Dr. 
Patterson recommended more physical therapy to be done at home and encouraged 
the Claimant to exercise in order to strengthen her leg.  He did not recommend any 
surgical procedure at that point, but he did recommend a follow-up visit in two months.  

12. The Claimant went to the follow-up with Dr. Patterson on April 6, 2011.  At 
that appointment Dr. Patterson noted 1+ Lachman and negative pivot shift, with no 
swelling.  He recommended the Claimant continue to work on range of motion and 
strengthening exercises with follow up as needed.  He did not recommend anything 
further.   

13. After this second appointment with Dr. Patterson, on April 14 of 2011, the 
Claimant was on vacation in Florida.  She was walking on the beach when suddenly her 
knee gave out, and her leg buckled under her and she fell to the ground.  The Claimant 
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testified that she could not get up, that her sons had to carry her to her car, and that 
they went directly to the emergency room. 

14. At the emergency room in Florida, the Claimant was treated with Percocet 
and recommended to follow up with her orthopaedic surgeon when she got home.  She 
was issued crutches and a knee immobilizer.   

15. After returning to Colorado, the Claimant saw PA Quackenbush on April 
18, 2011 and described the event to him.  At that appointment she was on crutches.  
She reported pain 90% of the time.  The PA took her off work and recommended an 
MRI.  The Claimant was already scheduled to see Dr. Dickson on April 20. 

16. On April 20, the Claimant reported to her appointment with Dr. Dickson.  
Dr. Dickson reviewed the MRI which showed a partial ACL graft tear, and a large medial 
meniscus tear.  The doctor noted the Claimant was in quite a bit of pain and prescribed 
pain medications.  The doctor and the Claimant discussed the new injury and the 
Claimant asked for another referral as she did not want to return to Dr. Patterson.  Dr. 
Dickson made a referral to Dr. Walden.  The patient remained off work.   

17. The Claimant saw Dr. Walden for the consultation.  Dr. Walden examined 
the Claimant, reviewed the medical records from Dr. Patterson and Dr. Dickson.  Dr. 
Walden noted the mechanism of injury and the surgical history.  He reviewed the MRI 
taken after the fall on the beach and noted; “Right knee symptomatic medial meniscus 
tear, and partial thickness anterior cruciate ligament tear, leading to instability”.  Dr. 
Walden recommended a revision anterior cruciate ligament reconstruction, along with a 
probable partial medial meniscectomy.   

18. On April 25, 2011, the Respondent’s advisory doctor, Jon Erickson, M.D., 
reviewed the Claimant’s records and provided an opinion regarding the need for 
surgery.  He noted that during surgery, Dr. Patterson “failed to find any abnormalities 
even though the MRI clearly shows a tear in the medial meniscus.”  The doctor stated 
that,” I think that in light of the fact that we have a previous MRI showing a medial 
meniscal tear, which for some reason was not documented at the time of the patient’s 
first surgical procedure that this indeed was related to her original injury and I would 
recommend approval of Dr. Walden’s requested surgical procedure.”   

19. The ALJ finds Dr. Erickson to be credible. 

20. Dr. Shih, a physical medicine and rehabilitation specialist, conducted an 
IME for the Respondent.  Dr. Shih opined that there is no causal connection between 
the industrial injury of August 7, 2010 and the incident in Florida and basis his opinion 
on his understanding that the Claimant was essentially symptom free after her surgery 
by Dr. Patterson September 17, 2010, which repaired the Claimant’s work-related injury 
of August 7, 2010. 

21. The ALJ finds that Dr Shih’s opinions are not as credible as the opinions 
of Dr. Dickson, Dr. Erickson, and Dr. Walden. 
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22. On June 21, 2011, the Respondents filed for a hearing on the issue of 
whether the surgical procedure was reasonable and necessary and causally related to 
the claim.     

23. At hearing, the Claimant testified that she is currently working modified 
duty in the control room and that she has not participated on any force cell teams 
because she is concerned her knee might go out again. 

24. Dr. Dickson testified that she noted the symptoms of catching and locking 
that the Claimant was having after the surgery and she referred the Claimant to Dr. 
Walden because Dr. Patterson did not want to do anything further.  Dr. Dickson noted 
that after the Claimant’s consultation with Dr. Walden, she conferred with the surgeon 
and they discussed that Dr. Walden believed the symptoms of catching and locking 
were caused by instability in the knee because of the fact that Dr. Patterson had 
decided not to repair the tear in the ACL.  Dr. Dickson testified that she believed the fall 
the Claimant suffered in Florida as a result of her torn meniscus was directly related to 
the original injury, and therefore, a work-related event.  

25. The ALJ finds Dr. Dickson’s opinions to be credible. 

26. Dr. Walden testified that with regard to tears of the ACL, a non-operative 
approach to treatment is not inappropriate, but that it frequently fails.  He also testified 
that even though Dr. Patterson wrote in his report that he did not observe damage to the 
medical meniscus, that in his opinion Dr. Patterson was wrong and there probably was 
some damage, or a tear that weakened the medial meniscus.  This was why, he felt, 
that a relatively insignificant activity like walking on the beach caused the Claimant’s 
meniscus to completely tear, causing her knee to give out.  

27. The ALJ finds Dr. Walden’s opinions to be credible. 

 

CONCLUSIONS OF LAW 

1. The Respondent is liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury. Section 8-42-101(1)(a), 
C.R.S. 2009; Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 
1994). The question of whether medical treatment is reasonable and necessary is one 
of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002); Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999).   

2. The evidence shows that the surgery performed by Dr. Patterson failed to 
cure or relieve the Claimant from the effects of her industrial injury, and that revision 
surgery is reasonable, necessary, and related to the Claimant’s industrial injury of 
August 7, 2010.   
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3. The record of medical reports, and the testimony of the Claimant and her 
ATP Dr. Dickson, demonstrate that the Claimant had instability after the surgery by Dr. 
Patterson and never fully regained the stability that she would have expected after a 
successful surgery.  

4. The Claimant bears the burden of proof to establish the right to specific 
medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 
Additionally, the Claimant has the burden of proving an entitlement to benefits by a 
preponderance of the evidence. Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 
P.2d 590, 592 (Colo. App. 1998).  A preponderance of the evidence is that quantum of 
evidence that makes a fact or facts more reasonably probable or improbable, than not.  
Page v. Clark, 519 P.2d 792, (1979).   

5. The Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury. Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission,759 P.2d 705 (Colo. 1988)  The question of whether a 
particular service is medically necessary or incident to obtaining medical treatment is to 
be resolved by the ALJ based on the particular facts of the case. Bellone v. Industrial 
Claim Appeals Office, supra; Atencio v. Quality Care, Inc., 791 P.2d 7 (Colo. App.1990).   
In this case, the facts demonstrate that the surgery is medically necessary as the 
surgeon Dr. Walden has testified.  The Claimant reported to her physicians that she 
never had complete recovery from Dr. Patterson’s surgery and that she continued to 
experience instability.  The facts show that Dr. Patterson chose to adopt a conservative 
approach and not to repair the ACL or the medical meniscus. The facts also 
demonstrate that Dr. Patterson’s conservative approach did not work, and that the 
Claimant needs revision surgery.  

6. The ALJ concludes that the Claimant’s has established by a 
preponderance of the evidence that the need for the surgery recommended by Dr. 
Walden is directly related to the admitted work injury.  In this case the need for 
additional surgery is supported by the ATP, the surgeon, and the Respondent’s advisory 
physician.  The Respondents have submitted testimony from only their own IME doctor, 
who is not an orthopedic specialist.  In this case, the weight of the medical opinions 
clearly supports the surgery as reasonable, necessary, and related. 

ORDER 

 It is therefore ordered that: 

1. The Respondent shall pay for the surgery as recommended by Dr. Walden 
in accordance with the fee schedule. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: January 12, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-853-369 

 
ISSUES 

 
1. Whether the Claimant proved by a preponderance of the evidence 
that he suffered a compensable injury to his left upper extremity on or 
about February 11, 2011. 
 
Note: In post-hearing briefing, the Respondent has informed the ALJ that 
subsequent to the date of hearing, Respondents filed a Notice and 
Proposal for Division IME and subsequently filed an application for DIME.  
The DIME process has been invoked and is pending.  Therefore, the issue 
of whether specific medical treatment is reasonable, necessary and 
related to the work injury is now in the province of the Division IME 
physician and is currently not an issue ripe for resolution.   
 

FINDINGS OF FACT 
 

 1. The Claimant worked at the warehouse owned Employer through a 
temporary worker company starting in August, 2008.  He became a full-time employee 
of Employer in October of 2008.    His duties initially were to operate a motorized palette 
jack, also referred to as a "fast jack." Using the fast jack, he would shuttle product 
between the warehouses.  He controlled the fast jack with one hand, twisting like a 
motorcycle grip and moving the vehicle either left or right with the other hand. During 
this period of time, Claimant worked twelve hour shifts and was shuttling product with 
the fast jack for most of his shift.   
 
 2. Between August and December of 2008, the Claimant testified that he 
developed symptoms in his right wrist and fingers, his fingers would completely lock.  
He stated that he told his supervisors and testified they ignored him at first. So, he went 
to see Dr. Lovato who then sent him to Dr. Mordick.  Dr. Mordick performed some 
injections and told him that this was related to his work.  He testified that he told his 
supervisors what Dr. Mordick told him and his Employer sent him to Dr. Kuper who then 
sent the Claimant back to Dr. Mordick.  Dr. Mordick found no significant pathology for 
the elbow, and had no explanation for the Claimant’s complaints over the lateral 
epidondyle.  Dr. Mordick expressed concern regarding the Claimant’s delayed recovery 
and his “entering a phase of migratory issues.” Dr. Mordick stated he was not impressed 
by the Claimant’s films or findings.  He referred claimant to Dr. Griggs for a second 
opinion (Respondents’ Exhibit B, p. 73). 
 
 3. The Claimant next saw Dr. Griggs for treatment.  To Dr. Griggs, the 
Claimant reported pain radiating up from the elbow to the shoulder.  Dr. Griggs told the 
Claimant that he would not treat the right shoulder under the workers’ compensation 
claim because there was no history of trauma to the shoulder.  Dr. Griggs stated that 
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the right shoulder was not related to claimant’s symptoms Respondents’ Exhibit  B, pp. 
68-69).  The Claimant filed a workers’ compensation claim with a date of injury of March 
13, 2009 related to injury to his right upper extremity.  Thereafter, this became an 
admitted injury to Claimant's right upper extremity, primarily involving his right fingers 
and hand. No treatment was rendered at this time for his left wrist.  Claimant's 
authorized treating physicians (ATP) were Dr. Arthur Kuper, with Concentra Medical 
Center and Dr. Sean Griggs of Hand Surgery Associates.  
 
 4. In August 2009, the Claimant alleged that when he was working on the 
fast jack, his shoulder was pulled side to side (Respondents’ Exhibit C, p. 161).  
However, when the Claimant was evaluated by Dr. Kuper in March of 2009, he had 
specifically denied any right shoulder or neck pain.  The Claimant admitted he was 
taken off the fast jack at that time (Claimant’s Exhibit 12).   
 
 5. On August 24, 2009, the Claimant alleged to Dr. Griggs that he re-injured 
his right arm while doing work conditioning exercises (Respondents’ Exhibit B, p. 56).  
EMG studies of the right upper extremity were performed on September 8, 2009, by Dr. 
Shih.  The study was normal (Respondents’ Exhibit C, p.149). 
 
 6. In 2009, the Claimant was put on light duty at work due to his right upper 
extremity condition.  He was on and off light duty from March of 2009 through March of 
2011.  In between periods of light duty, he was not working while he underwent and 
recovered from 3 surgeries.  The Claimant testified that he was returned to work in 
March, 2009 with limitations of no repetitive use of his right arm and no repetitive 
gripping of his right hand through February of 2010.  Dr. Kuper's medical records 
confirm that Claimant was essentially restricted from utilizing his right upper extremity 
while working modified or limited duty during his return to work from March, 2009 
through February 16, 2010, at which time he had surgery by Dr. Griggs. He was then 
returned to restricted duty March 1, 2010 through May 17, 2010, after which he was 
again taken off work for additional surgery. From May 17, 2010 to December 2, 2010, 
Claimant had two additional surgeries and remained off work the entire time. On 
December 2, 2010 he was returned to work, again with right upper extremity restrictions 
of no gripping on the right, and no use of machinery or climbing to heights if he was on 
narcotic pain relievers.  
 
 7. The Claimant testified that while he was on light duty, he swept, picked up 
trash and painted.  The Claimant pushed a trash dumpster around the three warehouse 
buildings. He also operated the floor cleaner.  The floor cleaner was self-propelled, but 
he had to keep his hand on it to keep it straight or to turn the machine.  It weighed about 
100 lbs.  The Claimant described the handle of the machine as similar to the handle of a 
shopping cart but 2-3 inches wider.   The Claimant testified that he would use the palm 
of his left hand to push or turn the machine.  He would also have to pour de-greaser into 
the machine.  In addition, the Claimant swept the floors of the three warehouses with a 
push broom, which has a broom portion approximately three feet wide. The Claimant 
testified that he pushed this broom to sweep up dirt approximately one to one and one-
half hours per ten hour day, utilizing the end of the broom handle against the palm of his 
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hand.  The Claimant’s testimony regarding the manner in which he operated the floor 
cleaner and the broom for sweeping is not as credible as the testimony of his 
supervisor, *S.   
 
 8. *S supervised the Claimant from the time of his right upper extremity injury 
while he was on light duty working for the Employer.  He testified that the Claimant’s 
work activities included sweeping the floor with a flat dust mop that went across the 
floor, wiping racks with rags and a small handle dust mop and cleaning floors with the 
floor cleaner.  *S testified that the floor cleaning machine weighs about 100 lbs. but it is 
self-propelled and can be operated with one or two hands.  It is filled with degreaser 
with a hose or a jug.  *S testified that the Claimant would use the hose and if he needed 
to fill the machine using a jug, another employee would fill the machine.  Operation of 
the floor cleaning machine does not require much pressure, only a slight push or pull to 
go forward or backward or to turn.  Whenever *S saw the Claimant sweeping with the 
dustmop, he recalled the Claimant had the broom up against his body, tucked under his 
arm, pushing it with his hand around the handle.  *S testified that the dustmop has a 
swivel head and you need to tuck it like that so it doesn’t move.  He testified credibly 
that he did not see the Claimant pushing the broom around with the palm of his left 
hand. 
 
 9. This light duty work activity continued through March of 2011, at which 
time he took off work to have right shoulder surgery. The compensability and causation 
of the right shoulder injury is being contested by the employer and is subject to other 
hearings. He worked 10 hour days, 5 days per week while on light duty.  While on light 
duty, he was restricted from use of his right hand, so he only used his left hand to 
perform his work tasks.   
 
 10. The Claimant testified that when he first felt pain in his left shoulder and 
arm, he thought it was just sore muscles and he put ice on it after work.  He testified 
that he is not sure when the left upper extremity pain started.  Then he started having 
pain in his left wrist and it became more severe around February of 2011.  The Claimant 
testified that he told his supervisors about this and stated that he would have the 
doctors who were treating his right arm take a look at his left arm.  He first saw Dr. 
Kuper, then a second claim was filed for his left upper extremity and he was referred to 
Dr. Griggs.   
 
 11. Prior to working for Employer, the Claimant has a history of symptoms, 
and treatment bilaterally for his upper extremities.  On February 22, 2001, the Claimant 
was seen at Complete Family Care for an attempted suicide in which he slashed his left 
wrist (Respondents’ Exhibit F, p. 235). 
 
 12. On September 7, 2004, the Claimant was seen by Dr. Smith for an 
extension injury to the right elbow, reporting that he fell while playing softball and landed 
on his outstretched hand.  He hurt his right arm and could not straighten it out and the 
elbow was painful and swollen.  The Claimant was exquisitely tender over the medial 
epicondyle of the humerous, and a small defect was palpable in the common flexor 
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origin. The Claimant’s fingers were painful.  He was diagnosed with a tear of the 
common flexor origin and his arm was put in a sling (Respondents’ Exhibit F, pp. 227-
8).  Two weeks later, on September 21, 2004, the Claimant was still unable to straighten 
his elbow and the physician noted muscle atrophy and weakness. Claimant was unable 
to push himself out of a chair due to pain (Respondents’ Exhibit F, p. 226).  
 
 13. On May 11, 2007, the Claimant was treated at Complete Family Care 
when his left hand was cut by glass.  It was noted that the hand was “well healed” and 
he was given clearance to return to work (Respondents’ Exhibit F, p. 212).    
 
 14. On December 30, 2008, the Claimant was seen at Complete Family Care 
with complaints of “both hands going numb x 3 months” and “numbness and tingling 
from the elbows down.”  An EMG was recommended (Respondents’ Exhibit F, p. 206). 
 
 15. The Claimant did not inform his treatment providers of his past medical 
history from 2001 through 2008 relating to his bilateral upper extremity symptoms.  
Specifically, the Claimant did not provide Dr. Kuper with a history of prior right elbow 
injury.  Nor did the Claimant mention the history of recent bilateral hand and arm 
numbness. In fact, the Claimant denied any prior left upper extremity complaints. 
 
 16.  Claimant was referred for psychological evaluation by Dr. Carbaugh on 
October 22, 2009.  The Claimant initially denied any prior mental health assessments or 
treatment.  Only when Dr. Carbaugh discussed suicidal ideation did the Claimant admit 
to a prior suicide attempt.  Dr. Carbaugh noted that the Claimant reported “a 
moderatately high level of perceived functional limitations.”  He also noted that “[o]f 
more concern is the fact that he perceives even the mildest pain he experienced in the 
last month as intolerable and disabling.” Dr. Carbaugh described the Claimant’s 
tendency “to minimize any past or current psychological issues.” Dr. Carbaugh 
recommended caution in considering surgical approaches to the Claimant’s complaints, 
stating that “more than is generally the case” the treating providers should insure that 
“objective medical findings correlate highly with [the Claimant’s] subjective symptoms 
prior to an invasive procedure” (Respondents’ Exhibit E).   
 
 17. In February, 2011, the Employer was contesting the compensability of 
Claimant's right shoulder and he was about to proceed with the right shoulder surgery 
outside of workman’s compensation.  The Employer could not accommodate the prior 
work restrictions on top of new restrictions as a result of the right shoulder surgery.  
Therefore, as a result Dr. Kuper placed Claimant at MMI and gave him a permanent 
physical impairment rating of the right upper extremity, but limited to the right wrist, 
hand and elbow. Dr. Kuper noted that Claimant was now complaining of left upper 
extremity symptoms, which he felt may be compensatory from overuse, and in his 
assessment noted trigger digits on the left hand. Dr. Kuper stated that this would need 
to be addressed as a separate injury. 
 
 18. On March 15, 2011, Dr. Anderson-Oeser performed a comprehensive 
medical consultation and EMG/Nerve Conduction Study.  The study was negative.  Dr. 
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Anderson-Oeser concluded: “Based on the patient’s past medical history it is unclear as 
to whether or not his current symptoms are work related or secondary to long standing 
problems with the wrist, hand, and forearm region.  In any event, he has not sustained 
any type of nerve injury to the left upper extremity.  With his current work situation it is 
doubtful he has sustained any type of tendinopathy related to his current office duties” 
(Claimant’s Exhibit 16). 
  
 19. The Claimant saw Dr. Kuper again on April 25, 2011 for his left upper 
extremity complaints.  The Claimant reported to Dr. Kuper that his symptoms were 
about the same and the left elbow was better since the Claimant was off work 
recovering from the right rotator cuff surgery.  For the left upper extremity, the Claimant 
was using a topical pain cream that he found helpful.  As of May 9, 2011, the Claimant 
told Dr. Kuper that his left arm was still about the same.  Although the Claimant felt 
better being off duty, he still reported a lot of numbness and tingling and some pain in 
the left hand.  Dr. Kuper noted that Dr. Griggs was planning for surgery for the left wrist 
artery occlusion after recovery from the right shoulder surgery (Claimant’s Exhibit 12, 
Respondents’ Exhibit C, pp. 87-88).  On August 4, 2011, Dr. Kuper noted the 
Respondents were contesting the left upper extremity injuries and that although Dr. 
Kuper previously opined that he believed them to be work injuries, due to the status of 
the claim, there was nothing Dr. Kuper had to offer the Claimant.  Therefore, he 
discharged the Claimant from treatment and provided an impairment rating, noting that 
the Claimant may be following up with Dr. Griggs for surgery if the claim was 
adjudicated in the Claimant’s favor (Claimant’s Exhibit 12).   
 
 20. Dr. Griggs is board certified in orthopedic surgery with a certificate of 
added qualification in hand, elbow and shoulder surgery.  Dr. Griggs testified by 
deposition that he provided medical treatment to the Claimant starting in June of 2009.  
Dr. Griggs initially treated the Claimant for pain and symptoms in the right elbow, wrist 
and hand.  In 2010, Dr. Griggs performed multiple surgical procedures on the 
Claimant’s right upper extremity, including trigger finger releases, arthroscopy of the 
right wrist, a right lateral epicondylar release and open reconstruction of the 
scapholunate ligament of the right hand.  Dr. Griggs also performed right shoulder 
surgery on the Claimant in March of 2011.  In between the surgeries, the Claimant was 
released to work with restrictions and he was performing one-handed duties.  In March 
of 2011, the Claimant began complaining of left upper extremity symptom to Dr. Griggs 
(Transcript of Deposition of Sean Griggs, MD, p15, pp17-18).  
 
 21. On March 22, 2011, Dr. Griggs diagnosed the Claimant with hypothenar 
hammer syndrome based on an arteriogram which showed occlusion of the ulnar artery 
of the Claimant’s left upper extremity.  Dr. Griggs testified that hypothenar hammer 
syndrome is caused by repetitive use of the palm for compression or pushing.  Dr. 
Griggs further testified that “it happens with people that push with their palm into a hard 
object. And it basically causes micro injuries to the ulnar artery, and then the artery can 
either develop an aneurysm or an occlusion, which is basically a clot” (Transcript of 
Deposition of Sean Griggs, MD, p. 18).  In contrast to Dr. Lesnak, Dr. Griggs testified 
that based on the light duty work activities reported to him by the Claimant, that he 
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believed that the “type of use he was doing with his left hand would be consistent with 
the mechanism of injury that would lead to development of hypthenar hammer 
syndrome” (Transcript of Deposition of Sean Griggs, MD, pp. 28-29).   
 
 22. Dr. Griggs also noted that the Claimant had been seeing him since 2009 
and until March of 2011 had not complained to him of left hand pain.  It wasn’t until he 
was using his left hand only working light duty that the Claimant complained of left hand 
symptoms (Transcript of Deposition of Sean Griggs, MD, p. 29).  In contrast to Dr. 
Lesnak, Dr. Griggs testified that he would relate the Claimant’s hypothenar hammer 
syndrome to the light duty work the Claimant was doing with his left hand to the work 
that the Claimant did for Employer based on the timing of when the Claimant first 
complained to him of left hand pain and the development of an artery occlusion 
(Transcript of Deposition of Sean Griggs, MD, p. 31).  Dr. Griggs also attributes the 
popping and clicking problem and issues with the Claimant’s left wrist to the light duty 
work that the Claimant performed for the Employer (Transcript of Deposition of Sean 
Griggs, MD, pp. 32-33).    
 
 23. Dr. Griggs testified that the Claimant did not advise him of his prior 
bilateral upper extremity problems (Transcript of Deposition of Sean Griggs, MD, p. 35).  
Dr. Griggs agreed that the Claimant was off work from May of 2010 until December 
2010 (Transcript of Deposition of Sean Griggs, MD, pp. 41-42).  Dr. Griggs also agreed 
that the date of onset of the Claimant’s left upper extremity  symptoms was early 
February 2011 which was approximately two months after being back at work on light 
duty (Transcript of Deposition of Sean Griggs, MD, p. 42).  With respect to the torn 
TFCC, Dr. Griggs testified that it is hard to tell when the Claimant may have developed 
the TFCC tear, it may have been during the 2 months of light duty between December 
2010 and early February 2010, or he may have had problems before and it became 
more symptomatic with the use of his left hand (Transcript of Deposition of Sean Griggs, 
MD, p. 52).  Dr. Griggs disagrees with Dr. Lesnak’s opinion that the Claimant’s left ulnar 
artery occlusion is chronic in nature given the reported significant hypertrophy of the 
surrounding arteries (Transcript of Deposition of Sean Griggs, MD, pp. 53-54).   
 
 24. The medical records and the Claimant’s own testimony are inconsistent 
with the history relied upon by Dr. Griggs in forming his causation opinion.  The medical 
records document that the Claimant did not associate the onset of symptoms with any 
specific activity.  The Claimant did not report any specific activity to Dr. Kuper nor to Dr. 
Lesnak.  Moreover, the Claimant’s testimony at hearing was that he did not experience 
an onset of symptoms at any specific time or with any specific activity.  Rather, he 
testified that he did not know when he first experienced symptoms in his left upper 
extremity, nor could he specify when any particular symptoms developed.  He testified 
that his left upper extremity was “sore” for a long time, and he could not put a date or a 
month on the date of onset.  At hearing, he did not associate any symptoms with a 
specific activity; rather, he alleged generally that he thought his left arm symptoms 
might be caused by any one or more of the various light duty activities he was 
performing at work. 
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 25. Dr. Griggs has performed four different surgeries on the Claimant to date.  
The Claimant has reported minimal benefit from those procedures.  Dr. Griggs has not 
heeded Dr. Mordick’s concerns about migrating pain complaints and the Claimant’s 
failure to respond to treatment.  Nor has he heeded Dr. Carbaugh’s advice that surgical 
decisions should not be made based upon the Claimant’s subjective complaints but 
upon objective medical findings.   The result has been four surgeries performed without 
the resolution of symptoms that would normally be expected.  
 
 26.  Dr. Lesnak testified by deposition.  Dr. Lesnak is board certified in physical 
medicine and rehabilitation with a specialty in musculoskeletal disorders and neurologic 
disorders and he is Level II accredited (Transcript of Deposition of Lawrence Lesnak, 
DO, p. 4).  Dr. Lesnak performed an independent medical examination of the Claimant 
on February 21, 2011 related to the claim for his right upper extremity (Transcript of 
Deposition of Lawrence Lesnak, DO, pp. 4-5).  During that examination, the Claimant 
complained of left upper extremity symptoms.  Namely, that “he had some mildly 
progressive left hand and wrist swelling, stiffness and numbness, as well as involving 
his thumb and index finger, as well as his left wrist (Transcript of Deposition of 
Lawrence Lesnak, DO, p. 6).  He testified that when he evaluated the Claimant, the 
Claimant did not report any specific activity, mechanism of injury, or date of onset of left 
upper extremity symptoms.  Dr. Lesnak testified that at the time of his examination, he 
did not even consider hypothenar hammer syndrome as a possible diagnosis because 
the Claimant’s symptoms were not consistent with such a diagnosis.   He testified that 
hypothenar hammer syndrome is a very rare condition.  He also testified that at the time 
he saw the Claimant with the left upper extremity symptoms he was reporting, that this 
was not at all consistent with hypothenar hammer syndrome.  Notably, the symptoms 
were not in this dominant hand and he was not reporting a coldness in the fingers nor 
were the fingers bluish or purple looking as if they have lost circulation (Transcript of 
Deposition of Lawrence Lesnak, DO, p. 8).   
 
 27. Dr. Lesnak also testified that he had concerns with the Claimant as a 
reliable historian about his prior conditions because things that the Claimant reported to 
him were not necessarily consistent with the medical records (Transcript of Deposition 
of Lawrence Lesnak, DO, pp. 9-10).  Dr. Lesnak was specifically concerned that the 
Claimant failed to report to him and his other treating and evaluating doctors that he had 
a history of upper extremity symptoms pre-dating the 2009 injury claim for his right 
upper extremity (Transcript of Deposition of Lawrence Lesnak, DO, p. 10-11).   
 
 28. Dr. Lesnak also testified regarding his opinion that the Claimant’s left ulnar 
artery occlusion is chronic in nature.  He discussed the arteriogram report that showed 
that the Claimant has “an occluded distal third of the left ulnar artery, and it was noted 
that the radial artery in the same extremity was hypertrophied” and he noted that the 
report showed the radial artery completely fueled all the deep and superficial arches of 
the arterial supply in the hand suggesting that the ulnar artery occlusion was chronic 
and had been present for many years or may even have been congenital.  Dr. Lesnak 
opined that it would take a long period of time, and more than a few months, for a 
hypertrophied sister artery to take over the function of an occluded artery (Transcript of 
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Deposition of Lawrence Lesnak, DO, pp. 11-12).  Dr. Lesnak also opines that he 
disagrees with Dr. Griggs theory of causation, stating that pushing a broom with his 
palm caused hypothenar hammer syndrome which in turn caused ulnar artery 
thrombosis (Transcript of Deposition of Lawrence Lesnak, DO, p. 12).  Dr. Lesnak 
testified that “there has been no correlation to any direct intermittent pressure on the 
palm or hypothenar regions that would correlate with anything such as hypothenar 
hammer syndrome” and rather it is correlated with the chronic repetitive use of vibratory 
tools in an extremity.  Generally, Dr. Lesnak finds none of the causative factors present 
in the Claimant’s case that are linked to the rare condition of hypothenar hammer 
syndrome. (Transcript of Deposition of Lawrence Lesnak, DO, p. 13).  Dr. Lesnak 
testified that Dr. Griggs’ theory of causation is not medically probable.  He testified that 
hypothenar hammer syndrome is not a medically probable diagnosis under the facts of 
this claim, under the existing medical literature, or under the Division’s guidelines.  
 
 29. With respect to the possible TFCC tear of the Claimant’s left wrist, Dr. 
Lesnak testified that, other than whether or not a tear is acute, you can’t say when a 
tear would have occurred. However, Dr. Lesnak testified that he did not think that the 
TFCC tear correlated with any of the Claimant’s specific symptoms and there weren’t 
objective findings to correlate with a symptomatic TFCC tear on the left side during his 
evaluation of the Claimant (Transcript of Deposition of Lawrence Lesnak, DO, p. 15). 
Dr. Lesnak opined that the Claimant’s light duty activities were not sufficient enough to 
cause a TFCC tear (Transcript of Deposition of Lawrence Lesnak, DO, p. 16).   
 
 30. Dr. Lesnak testified that none of the activities that the Claimant performed 
while on light duty, including operating a broom and operating the floor cleaner 
machine, “caused in any way the ulnar artery occlusion.  It’s impossible.  It’s physically 
and physiologically impossible to cause that” (Transcript of Deposition of Lawrence 
Lesnak, DO, p. 35).  Dr. Lesnak testified that there is no medical evidence to suggest 
that the Claimant’s reported left side symptoms are coming from the ulnar artery 
occlusion.  It is Dr. Lesnak’s opinion that if you have an ulnar artery occlusion that is 
causing vascular compromise in the upper extremity, you would see a “purple and blue 
cold hand” and those are not the complaints that the Claimant has.  Rather he has 
registered subjective complaints of numbness, achiness and swelling which are not 
substantiated by any objective findings (Transcript of Deposition of Lawrence Lesnak, 
DO, pp. 40-41).    
   
 31. The ALJ finds that the Claimant is not a credible historian regarding his 
alleged symptoms and medical history.  The ALJ finds the testimony of Dr. Lesnak to be 
more persuasive than the testimony of Dr. Griggs regarding diagnosis and the cause of 
the Claimant’s ulnar artery occlusion and TFCC tear.  Dr. Griggs’ opinion is based, in 
part, upon the Claimant’s reporting of subjective complaints and on the timing of 
symptoms as reported by Claimant.  However, the Claimant did not provide a complete 
and accurate history to Dr. Griggs and other medical treatment providers regarding his 
prior upper extremity symptoms and treatment.  The medical records and the more 
objective findings support the opinion of Dr. Lesnak.   
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 32. Crediting the persuasive testimony of Dr. Lesnak, the Claimant has not 
proven that the TFCC tear correlated with any of the Claimant’s specific symptoms and 
there weren’t objective findings to correlate with a symptomatic TFCC tear on the left 
side during his evaluation of the Claimant.  The Claimant’s light duty activities were not 
sufficient enough to cause a TFCC tear.  Further, none of the activities that the Claimant 
performed while on light duty, including operating a broom and operating the floor 
cleaner machine caused the ulnar artery occlusion found on the arteriogram. While the 
arteriogram may have caused discovery of the ulnar artery occlusion, there is not 
sufficient persuasive evidence to establish that the occlusion is causally related to the 
work that the Claimant performed while working light duty.   
 
 33. The Claimant has not proven that he has suffered a disability that was 
proximately caused by an injury arising out of and within the course and scope of his 
employment.  The Claimant also has not proven that the light duty work under 
restrictions for his right upper extremity caused a pre-existing condition in his left upper 
extremity to become aggravated or accelerated.    
 

 
CONCLUSIONS OF LAW 

 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is the exclusive domain of the administrative law judge. 
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 

2001).  Even if other evidence in the record may have supported a contrary inference, it 
is for the ALJ to resolve conflicts in the evidence, make credibility determinations, and 
draw plausible inferences from the evidence.   When determining credibility, the fact 
finder should consider, among other things, the consistency or inconsistency of the 
witness's testimony and actions; the reasonableness or unreasonableness (probability 
or improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial 
Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
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Appeals Office, 53 P.3d 1192 (Colo. App. 2002). The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert 

testimony is subject to conflicting interpretations, the ALJ may resolve the conflict by 
crediting part or none of the testimony. Colorado Springs Motors, Ltd. v. Industrial 
Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 

(ICAO May 15, 2007).   
 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Compensability 

A claimant’s right to compensation initially hinges upon a determination that the 
claimant suffered a disability that was proximately caused by an injury arising out of and 
within the course and scope of employment.  C.R.S. § 8-41-301.  Whether a 
compensable injury has been sustained is a question of fact to be determined by the 
ALJ.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. Div. 5 2009).  It 

is the burden of the claimant to establish causation by a preponderance of the evidence.  
Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo.App.2000). There is no 

presumption than an injury which occurs in the course of employment arises out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). The 
evidence must establish the causal connection with reasonable probability, but it need 
not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial 

Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  Medical evidence 

is not required to establish causation and lay testimony alone, if credited, may constitute 
substantial evidence to support an ALJ’s determination regarding causation.  Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. 

Industrial Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986).  The weight and 

credibility to be assigned expert testimony on the issue of causation is a matter within 
the discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 

App. 2002).  
 
In order to prove causation, it is not necessary to establish that the industrial 

injury was the sole cause of the need for treatment. Rather, it is sufficient if the injury is 
a "significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment.  A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury.  Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
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805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).   However, where an industrial injury merely causes the discovery of 
the underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
 The Claimant has a history of bilateral upper extremity symptoms and treatment.  
Most notably, on December 30, 2008, the Claimant was seen at Complete Family Care 
with complaints of “both hands going numb x 3 months” and “numbness and tingling 
from the elbows down.”  The Claimant did not inform his treatment providers of his past 
medical history from 2001 through 2008 relating to his bilateral upper extremity 
symptoms when he first started reporting left upper extremity symptoms to Dr. Griggs, 
Dr. Kuper and Dr. Lesnak around February of 2011 and afterwards.  Specifically, he did 
not mention the history of recent bilateral hand and arm numbness. In fact, the Claimant 
denied any prior left upper extremity complaints.  The Claimant reported to several 
treating and evaluating medical professionals that the pain in his left upper extremity 
was recent in onset, occurring only after he was placed on light duty and restricted from 
using his right arm.  However, this subjective reporting on the timing of his upper 
extremity symptoms starting in February of 2011 is not persuasive in light of prior 
treatment for upper extremity complaints of numbness and tingling in both hands on 
December 30, 2008.   
 
 Upon a psychological evaluation on October 22, 2009, Dr. Carbaugh had also 
noted that the Claimant reported “a moderatately high level of perceived functional 
limitations.”  He also noted that “[o]f more concern is the fact that he perceives even the 
mildest pain he experienced in the last month as intolerable and disabling.”  Based on 
Dr. Carbaugh’s findings and the Claimant’s lack of complete reporting to his evaluating 
and treating physicians, Claimant is not found to be an accurate historian.   
 
 Crediting the persuasive testimony of Dr. Lesnak, the Claimant has not proven 
that the TFCC tear correlated with any of the Claimant’s specific symptoms and there 
weren’t objective findings to correlate with a symptomatic TFCC tear on the left side 
during his evaluation of the Claimant.  The Claimant’s light duty activities were not 
sufficient enough to cause a TFCC tear.  Further, none of the activities that the Claimant 
performed while on light duty, including operating a broom and operating the floor 
cleaner machine caused the ulnar artery occlusion found on the arteriogram. While the 
arteriogram may have caused discovery of the ulnar artery occlusion, there is not 
sufficient persuasive evidence to establish that the occlusion is causally related to the 
work that the Claimant performed while working light duty.  In fact, Dr. Lesnak also 
testified credibly that there is no medical evidence to suggest that the Claimant’s 
reported left side symptoms are coming from the ulnar artery occlusion.  It is Dr. 
Lesnak’s opinion that if you have an ulnar artery occlusion that is causing vascular 
compromise in the upper extremity, you would see a “purple and blue cold hand” and 
those are not the complaints that the Claimant has.  Rather he has registered subjective 
complaints of numbness, achiness and swelling which are not substantiated by any 
objective findings.  Moreover, Dr. Lesnak testified credibly that there was evidence to 
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show that the occlusion pre-dated the time period when the Claimant performed light 
duty under restrictions limiting the use of his right upper extremity. 
 
 The Claimant also has not proven that the light duty work under restrictions for 
his right upper extremity caused a pre-existing condition in his left upper extremity to 
become aggravated or accelerated.  In fact, the medical records show that there were 
left upper extremity symptoms as early as December of 2008, well before the reported 
onset or reported worsening of symptoms in the Claimant’s left upper extremity. 
 
 Because the Claimant has not proven that he has suffered a disability that was 
proximately caused by an injury arising out of and within the course and scope of his 
employment, the Claimant’s claim for benefits related to the left upper extremity is 
denied and dismissed..   
 

 
 

ORDER 
 

It is therefore ordered that: 

1. The Claimant has failed to sustain his burden of proving a compensable 
injury by a preponderance of the evidence because he failed to establish that he 
suffered injury to his left upper extremity on or around February 11, 2011, or that he 
suffered an acceleration or aggravation of a pre-existing injury. 

2. Claimants’ petition for Workers’ Compensation Benefits is denied and 
dismissed.  

DATED: January 17, 2011 

Kimberly A. Allegretti 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-846-802-01 

ISSUES 

The issue presented for determination was whether the Respondent overcame 
the Division Independent Medical Examination (“DIME”) physician’s findings concerning 
permanent impairment. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as follows: 
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 It is undisputed that the Claimant was involved in an incident at work on October 
19, 2010, where she was sitting in a chair and the chair lowered on its own, causing 
the Claimant to experience back pain.   

 At the time of the October 19, 2010 incident, the Claimant was under active 
medical care for pre-existing back problems and chronic pain. 

 The Claimant was treated for Concentra Medical Centers and Colorado Pain and 
Rehabilitation, LLC.  Claimant initially saw Dr. Juan Miranda-Seijo who diagnosed 
Claimant with a lumbar sprain.  

 Claimant returned to Concentra on October 26, 2010, and was evaluated by Dr. 
Matt Miller.  Dr. Miller referred Claimant to physical therapy and issued work 
restrictions.   

 Claimant began physical therapy on November 16, 2010 and continued through 
January 6, 2011.   

 On November 11, 2010, Dr. Miranda-Seijo referred Claimant to Dr. John Sacha 
for further evaluation.  In his treatment record, Dr. Miranda-Seijo noted that 
Claimant’s symptoms exceeded the magnitude of her injury.   

 Dr. Sacha began treating the Claimant on December 8, 2010.  Dr. Sacha noted 
that Claimant had been treating for her pre-existing back problems up until the date 
of the October 2010 work injury.  He referred Claimant for a MRI of her lumbosacral 
spine to compare to a previous MRI to determine if there was a new injury or 
changes. 

 A comparison of the new MRI and the MRI taken on April 11, 2009, revealed no 
changes to Claimant’s spinal pathology, according to Dr. Sacha’s December 29, 
2010 treatment note.   

 Dr. Sacha found that Claimant reached maximum medical improvement (“MMI”) 
on February 25, 2011 and provided a 0% impairment rating.  He noted that Claimant 
had no pain following an epidural steroid injection and that she was no longer taking 
medications.   

 Dr. Terrell Webb of Concentra Medical Centers found Claimant at MMI as of 
March 7, 2011 and also found 0% permanent impairment.  Respondent filed a Final 
Admission of Liability consistent with the 0% impairment rating and an MMI date of 
March 7, 2011.   

 The Claimant filed a timely request for a DIME and Dr. Barton Goldman was 
selected to perform the DIME.  Dr. Goldman issued a report on June 10, 2011.  Dr. 
Goldman diagnosed the Claimant with chronic lumbosacral strain, facet dysfunction, 
and left piriformis syndrome, all of which pre-existed the work injury and were 
aggravated by the work injury. He found that the Claimant had an overall 22% whole 
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person impairment.  However, only 17% of that rating was apportioned to the work-
related injury of October 19, 2010.  Dr. Goldman noted that he did not have any of 
the pre-existing medical records in his initial DIME report.  Dr. Goldman agreed with 
the March 7, 2011 date of MMI, but suggested that “pre-existing records and non-
medical discovery may be necessary.”  With this proviso, he still provided a 
permanent medical impairment rating. 

 Respondent filed an Application for Hearing to overcome the opinion of Dr. 
Goldman concerning the permanent impairment rating.  The parties stipulated at 
hearing that there is no dispute over the MMI date of March 7, 2011. 

 The DIME report of Dr. Goldman was provided to treating physician, Dr. John 
Sacha.  Dr. Sacha issued a narrative report on August 19, 2011.  In that report, Dr. 
Sacha opined that Dr. Goldman did not follow the AMA Guides to the Evaluation of 
Permanent Impairment, Third Edition (revised) (“AMA Guides”), the Division of 
Workers’ Compensation Recommendations and Guidelines for Impairment, nor the 
Level II accreditation course guidelines when determining his DIME impairment 
rating.  Dr. Sacha indicated that the Claimant was taking less medication at the time 
of her discharge than she was prior to this work-related incident.  He opined that she 
was better than her baseline level of pain at the time he discharged her.  He 
indicated that that there were no objective findings on physical examination “at any 
point along the treatment for this patient, nor any findings on MRI, nor any specific 
changes in her overall complaints that would indicate that the Claimant was, at any 
point, worse than her premorbid state, particularly at the time of discharge.”   He 
noted that both he and the Claimant felt that she was significantly better at the time 
of discharge.  Therefore, an impairment rating was not appropriate. 

 Medical records related to Claimant’s pre-existing low back condition were 
obtained following Dr. Goldman’s DIME and then were provided to Dr. Goldman. Dr. 
Goldman’s deposition was then taken on October 10, 2011.   

 During his deposition, Dr. Goldman acknowledged that he had an opportunity to 
review the Claimant’s prior medical records after he had authored his DIME report 
and found them quite helpful.  Dr. Goldman noted that there was more ongoing 
impairment in the year prior to the Claimant’s October 19, 2010 work-related incident 
than she had related to him in her history.  Dr. Goldman noted that the Claimant’s 
doctors were anticipating doing a number of additional injections to treat her pre-
existing chronic low back injury before the October 19, 2010 incident.  Dr. Goldman 
also noted that the Claimant had taken time off work during the year prior to the 
accident which was inconsistent with the history she had given him at the time of the 
DIME.  Based on his review of Claimant’s medical records from her pre-existing 
condition, Dr. Goldman reduced Claimant’s impairment rating from what he had 
given her at the time of the DIME.    

 Dr. Goldman conceded that the Claimant was qualitatively back to baseline and 
she may not have been any more disabled or impaired than she was prior to this 
work-related incident.  Dr. Goldman also noted that the MRIs done before and after 
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the accident were unchanged, that she had marked pain behaviors when examined 
and that he found four out of five Waddell signs to be positive, indicating that there 
was some type of non-physiological symptom magnification going on that merited 
further psychosocial workup.  Dr. Goldman also indicated that he agreed with Dr. 
Sacha that the Claimant’s symptoms should not be taken at face value.   

 Dr. Goldman also testified that the Claimant “ultimately” met a validity criteria for 
range of motion.  He indicated that he had to test her several times because she 
was not using very good body mechanics.  He testified that “she required a lot of 
verbal queuing” and it took a long time to get the data. 

 Dr. Goldman confirmed that he reviewed Dr. Sorenson’s pre-existing pain 
management records of October 5, 2010 (two weeks before the work injury), 
wherein she was diagnosed with ongoing chronic pain syndrome, sacroilitis, 
cocydynia, sciatica, lumbar spondylosis, myalgia and myocitis.   

 Dr. Goldman reviewed Dr. Sacha’s August 19, 2011 report.  Dr. Goldman 
disagrees that he inappropriately assigned an impairment rating to the Claimant.  Dr. 
Goldman testified that Claimant’s pre-existing condition did not negate an 
exacerbation by the work injury nor does the fact of a pre-existing condition 
determine whether or not to apply a permanent impairment rating. He went on to 
state that the pre-existing medical records might indicate that the residual 
impairment Claimant might currently have would have been anticipated regardless of 
the work injury.  He felt he could not make that determination, however, because no 
range of motion testing had been performed on Claimant prior to the work injury.  Dr. 
Goldman explained that he felt constrained by the Division of Workers’ 
Compensation rules and relevant case law to provide a rating.  Dr. Goldman, 
however, never commented on how Claimant’s work injury resulted in permanent 
impairment to her pre-existing chronic lumbar spine problems.  He provided no 
adequate causality explanation.   

 Dr. John Sacha’s deposition was taken on October 20, 2011.  He testified that he 
had reviewed Dr. Goldman’s deposition transcript and testified that he was more 
convinced that Dr. Goldman did not follow the AMA Guides, the Division of Workers’ 
Compensation Guidelines or the Level II accreditation course guidelines.  Dr. Sacha 
testified that an impairment rating was not appropriate and that Dr. Goldman had not 
analyzed causality in an appropriate fashion.  Dr. Sacha testified that the Claimant 
did not have a Table 53 specific disorder under the AMA Guides.  In the absence of 
a Table 53 specific disorder, Dr. Sacha testified that it was inappropriate to assess 
range of motion impairment. 

 Dr. Sacha testified that the Claimant had had the same pain complaints prior to 
and after the work injury.  The MRIs prior to and after the injury were unchanged and 
the amount of opiate analgesics that were being taken before, during and after were 
the same and actually less at the time the Claimant was discharged from his care.  
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 Dr. Sacha opined that Dr. Goldman’s specific disorder under Table 53 of the 
AMA Guides was inappropriate because her condition was better than it was 
premorbidly and it was inappropriate to provide an impairment rating when a 
patient’s clinical status was better at discharge than before the accident, particularly 
if there is a pre-existing impairment in the same body part.  Further, it is 
inappropriate to give an impairment rating if there is no specific diagnosis or specific 
pathology.  He indicated that if there was no diagnosis or identified pain generator, 
an impairment rating was not appropriate under the Division of Workers’ 
Compensation Guidelines.   

 Dr. Sacha testified, based upon his treatment of the Claimant, that she never had 
any objective signs of impairment that would have justified a diagnosis or a finding of 
a specific disorder under Table 53.  He noted that it was inappropriate to rate “pain” 
and that pain was not a ratable disorder. 

 Dr. Sacha testified that although Dr. Goldman amended the apportionment 
percentage, he still had not used the guidelines appropriately because the Claimant 
was neither entitled to a specific disorder under Table 53 of the AMA Guides, nor 
should there have been an assessment of a range of motion impairment, given the 
absence of a specific disorder.   

 Based on the foregoing, the Respondent has established by clear and convincing 
evidence that Dr. Goldman was incorrect in his determination that Claimant suffered 
from permanent impairment as a result of her October 2010 work injury.    

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-
201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
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bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

4. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence.   A DIME physician's findings of MMI, 
causation, and impairment are binding on the parties unless overcome by “clear and 
convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  
Office, 87 P.3d 261, 263 (Colo. App. 2004). 

5. Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  The mere difference of medical opinion does not 
constitute clear and convincing evidence to overcome the opinion of the DIME 
physician. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAO July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 
17, 2000). 

6. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Id.    

7. As found, the Respondent has established by clear and convincing 
evidence that Dr. Goldman was incorrect.   There is more than a mere difference of 
medical opinion between Dr. Goldman and Dr. Sacha.  Dr. Sacha has credibly 
demonstrated that the Claimant did not have a ratable impairment, under the AMA 
Guides or the appropriate guidelines utilized by the Division of Workers’ Compensation 
and Level II accreditation courses.  Dr. Sacha conclusions regarding the absence of any 
objective pathology are substantiated by the unchanged MRI studies and a lack of any 
specific diagnosis or specific pathology.  The Claimant’s subjective complaints of pain 
do not constitute a reliable or appropriate basis for an assessment of impairment under 
the Colorado Workers’ Compensation Act.   

8. In addition, Dr. Goldman acknowledged that the Claimant was 
“qualitatively” back to her premorbid baseline at the time of her discharge from care.  He 
also acknowledged that there was a lack of objective criteria for comparison, no findings 
of a change of condition on prior and subsequent MRIs, nor any specific changes in her 
overall complaints that would indicate that the Claimant was any worse than her 
premorbid state.  Dr. Goldman’s admissions that the Claimant had four out of five 
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positive Waddell signs and significant non-physiological symptom magnification that 
merited further psychosocial workup, underscores Dr. Sacha’s conclusions that the 
Claimant did not have an objectively verifiable specific disorder to justify a Table 53 
specific disorder.  In the absence of a Table 53 specific disorder, the Judge finds that it 
was inappropriate to assess range of motion.  Dr. Sacha’s conclusions are more 
credible than Dr. Goldman’s on this issue.   

9. Finally, given Dr. Goldman’s own concerns about the credibility of the 
Claimant’s pain complaints, the range of motion findings do not appear to be credible or 
persuasive.   
 

ORDER 

 It is therefore ordered that: 

1. Respondents have overcome Dr. Goldman’s opinions concerning permanent 
impairment by clear and convincing evidence.   

 
2. The Claimant reached maximum medical improvement on March 7, 2011, with 

no permanent impairment. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 17, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-811-107-01 

ISSUES 
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 The issue determined herein is claimant’s petition to reopen. 

 

FINDINGS OF FACT 

1. On November 20, 2009, claimant suffered an admitted work injury. 
 
2. On November 22, 2009, claimant sought care at Memorial Hospital, where 

he was diagnosed with an abdominal wall strain.  He was prescribed heat and 
medications. 

 
3. On November 27, 2009, claimant sought care at Penrose Hospital.  Dr. 

Sooch diagnosed chest wall pain related to lifting strain. 
 
4. On December 7, 2009, Physician’s Assistant Schultz examined claimant 

and diagnosed epigastric pain, right groin pain, and low back pain.  He referred claimant 
for a computed tomography (“CT”) scan. 

 
5. The December 31, 2009, CT scan was negative for any rib fractures. 
 
6. Claimant completed a course of physical therapy from February 1 through 

March 2, 2010, with residual symptoms. 
 
7. A March 29, 2010, magnetic resonance image (“MRI”) of the thoracic 

spine showed only slight disc degeneration. 
 
8. On March 30, 2010, Dr. Finn referred claimant to Dr. Ross for facet block 

injections.  Dr. Ross administered facet blocks from T4 to T8 on April 21, 2010.  
Claimant experienced immediate pain relief, but the pain gradually returned in two or 
three weeks. 

 
9. On May 25, 2010, Dr. Finn recommended repeat T4 to T8 facet injections.  

Dr. Finn also indicated that, if claimant experienced excellent pain relief, he might be a 
candidate for radiofrequency ablation.  Dr. Finn continued claimant’s tramadol 
prescription. 

 
10. On June 29, 2010, Dr. Finn reexamined claimant and again recommended 

repeat facet joint injections and continued medications. 
 
11. The insurer refused to authorize the repeat T4 to T8 facet joint injections. 
 
12. On September 17, 2010, Dr. Nanes reexamined claimant and noted 

continued mild tenderness of the right anterior ribs and pain from a thoracic strain.  He 
determined that claimant was at maximum medical improvement (“MMI”) with 8% 
permanent impairment.  Dr. Nanes recommended no additional medical treatment. 
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13. On October 29, 2010, Dr. Finn reexamined claimant, continued his 
tramadol prescription, and started a Norco prescription.  Dr. Finn wanted to reexamine 
claimant in one to two months.  He noted that claimant was still seeking authorization 
for the repeat facet injections. 

 
14. On November 5, 2010, the insurer filed a final admission of liability for 

permanent disability benefits, but denied liability for post-MMI medical benefits, 
pursuant to the report of Dr. Nanes. 

 
15. On November 23, 2010, claimant began treatment from his own 

chiropractor.  The chiropractor treated claimant through July 13, 2011.  Claimant 
reportedly did not improve. 

 
16. On February 2, 2011, Dr. Finn reexamined claimant and noted that 

claimant had not obtained insurer approval for injections, but claimant wanted to 
proceed with treatment.  Dr. Finn continued his prescription medications and planned to 
recheck claimant as needed. 

 
17. Claimant returned to school as an auto mechanic.  Claimant then quit his 

work for this employer.  He then began work for _ Call Center.  Claimant noted that he 
was not even able to bend for 10 minutes in auto mechanic school.  He admitted that 
this was his condition at MMI, but he did not believe that it was consistently that way.  
Claimant alleged that about five to six months after MMI, he suffered increased severity 
and constancy of pain that also interrupted his sleep. 

 
18. On July 18, 2011, claimant filed his petition to reopen his claim with an 

undated report from the chiropractor.  The chiropractor noted that claimant had not 
obtained much progress in his treatment and had continued pain.  The chiropractor 
indicated that claimant needed to be referred for evaluation. 

 
19. Claimant has failed to prove by a preponderance of the evidence that he 

suffered a change of condition as a natural consequence of his admitted work injury.  
Claimant is not improved after MMI, but he is not worse either.  Claimant suffered 
residual pain and problems bending at MMI.  He still has those similar problems.  The 
chiropractor note attached to the petition to reopen does not explain that claimant’s 
condition is worse.  The chiropractor merely notes that claimant has not progressed 
much.  That lack of progress confirms the MMI determination by Dr. Nanes.   

 

CONCLUSIONS OF LAW 

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. 
App. 1996) (noting that change in condition has been construed to mean a change in 
the physical condition of an injured worker). Reopening is appropriate when the degree 
of permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
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1988).  Claimant has the burden of proving these requirements, see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that his 
change of condition is the natural and proximate consequence of the industrial injury, 
without any contribution from another separate causative factor.  Vega v. City of 
Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, 
claimant has failed to prove by a preponderance of the evidence that he suffered a 
change of condition as a natural consequence of his admitted work injury. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s petition to reopen is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 18, 2012    

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-734-994 

ISSUES 

 The issues for determination are:  

1. Maximum Medical Improvement (MMI):  Respondents seek to 
overcome the opinion of the Division independent medical examination (DiME) 
physician.  

2. Medical Benefits:  Claimant seeks a determination that Insurer is 
liable for Dr. Reusswig’s prescription of Topomax.  
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FINDINGS OF FACT 

 
1. This is an admitted injury that occurred on September 5, 2007.  
 
2. Claimant, when injured, was traveling over Vail pass as a restrained driver 

of her vehicle when she was involved in a motor vehicle accident.  Claimant was in the 
left passing lane on I-70 when an 18 wheeler tractor trailer merged into Claimant’s lane 
colliding, running over the top, and crushing the passenger side of Claimant’s vehicle.  

 
3. On March 2, 2011, Respondents filed an Application for an 18 month 

Division Independent Medical Examination.  On April 26, 2011, Claimant underwent the 
DIME requested by Respondents.  Dr. Caroline Gellrick, the DIME physician, opined 
that Claimant was not at maximum medical improvement.  Dr. Gellrick’s exam included 
spasms, decreased range of motion of cervical spine and lumbar spine, positive straight 
leg raise, decreased neurosensory innervation at L5, antalgic gait, and positive Adson’s 
in both upper extremities. 

4. Caroline M. Gellrick, M.D., the Division independent medical 
examiner (DIME), in her report of April 26, 2011, stated that Claimant was not at MMI 
and need further psychiatric, dental, and low back treatment and needs opiate 
detoxification as a result of this compensable injury.  

5. Psychiatric: Dr. Gellrick states in her report that Claimant suffers from 
Post-Traumatic Stress Disorder (PTSD) from the compensable accident on September 
5, 2007, and that the PTSD has not been addressed.  She state that Claimant also 
needs help with pain management.  She states that Claimant needs psychological 
cognitive behavioral treatment and a Level II psychiatrist to provide medication 
management. 

a) Howard Belon, Ph.D., interviewed Claimant on February 25, and March 4, 
2011, and prepared a report dated March 9, 2011.  Dr. Belon’s diagnosis was 
Psychological Factors Affecting Physical Condition.  Dr. Belon recommended 
psychotherapy to help her accept and adjust to her disability.  He recommended 
cognitive behavioral therapy to help her to shift her focus to learning to live with 
chronic pain. 

b) Dr. Swarsen, in his examination of April 7, 2011, noted overt evidence of 
depression and anxiety.  His assessment included depression, anxiety, and 
psychological factors affecting physical condition.  He recommended counseling 
concurrent with detoxification. 

c) Scott J. Primack, D.O., in his report of August 26, 2010 and at his 
deposition, stated that it is unclear why Claimant has not been provided with 
psychological assessment or counseling, but that any treatment would not be related 
to the compensable accident.   Kristin D. Mason, M.D., in her report of February 15, 
2011, stated that Claimant’s psychological condition is long standing and is unlikely 
to be remediated with any treatment.  At her deposition, Dr. Mason stated that any 
psychiatric care could be provided as maintenance treatment. 
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d) Dr. Gellrick’s opinion that Claimant needs psychiatric treatment to reach MMI for 
this compensable accident is supported by the opinions of Dr. Belon and Dr. Swarsen.  
The opinions of Dr. Primack, Dr. Mason, and others do not show that it is highly likely 
that this opinion of Dr. Gellrick is incorrect. 

5. Dental:  Dr. Gellrick deferred to Dr. Hendry on the dentistry issues. 

a) Robert Hendry, D.D.S., first examined Claimant after the compensable accident 
on November 1, 2011.  In his report of December 13, 2010, he stated that his diagnoses 
were:  1) chronic neuromuscular breaking of the masticatory system; 2) episodic 
capsulitis of the right and left TM joints; 3) history of TMD dysfunction; and 4) cervical 
dysfunction with cervicogenic pain referral to head, neck and TME complex.  Dr. Hendry 
has treated Claimant and has provided splint therapy, referrals for neuromuscular 
massage therapy, and physical therapy.  Dr. Hendry stated that his treatment was 
directly relatable to the compensable accident.  He further stated that Claimant had not 
completed her treatment. He recommended further conservative measures such as 
splint therapy, physical therapy, neuromuscular therapy, a probable need for an MRI 
study and possible surgical intervention if Claimant does not respond to conservative 
measures. 

b) Dr. Primack stated in his report and at his deposition that Claimant’s TMJ 
complaints are pre-existing and not related to the compensable accident.  He stated that 
Claimant has reached MMI for any of the effects of the compensable injury.  Kristin D. 
Mason, M.D., in her report of February 15, 2011, stated that there is no objective finding 
of a worsening of any pathology as a result of the accident in September 2007, and that 
her complaints appear identical to her complaints before that accident.  At her 
deposition, Dr. Mason stated that Claimant had a fairly normal TMJ exam when she 
examined her.  She testified that any treatment for the TMJ could be done as 
maintenance treatment. 

c) Dr. Gellrick has deferred to Dr. Hendry regarding Claimant’s dental complaints.  
Dr. Hendry has stated that Claimant needs further treatment for her TMJ, and that this 
treatment is related to the compensable accident of September 2007.  The contrary 
opinions of Dr. Primack and Dr. Mason do no show that it is highly likely that the opinion 
of Dr. Gellrick is incorrect. 

6. Low back: Dr. Gellrick recommends piriformis injection to be followed 
with a core stabilization physical therapy program and work hardening, if tolerated. 

a) Dr. Reusswig treated Claimant for previous injuries.  He examined Claimant on 
February 2, 2011.  He stated that Claimant’s main pain complaints involve the low back 
bilaterally.  On February 18, 2011, he recommended staged piriformis and SI joint 
anesthesia to confirm or rule-out pain generators in these areas.  He stated that 
treatment strategy otherwise would focus on counseling and management of 
medications with the goal of detoxification and lessened reliance on healthcare 
providers. 

b) Dr. Swarsen performed an independent medical examination and prepared a 
report dated April 7, 2011.  Dr. Swarsen stated that Claimant was suffering from chronic 
low back pain and that Claimant’s left SIJ/piriformis complex is the most likely source of 
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Claimant’s ongoing complaints.  He noted that the compensable accident aggravated 
Claimant’s pre-existing condition. He stated that Claimant was not at MMI. He 
recommended further evaluation and the possibility of SIJ and piriformis injections, 
followed with directed physical therapy and core stabilization. 

c) Scott J. Primack, D.O., in his report of August 26, 2010, stated that Claimant is at 
MMI for her lumbar spine and all other conditions that may relate to her compensable 
accident in September 2007.  Dr. Primack further explained that opinion at his 
deposition.  He stated that Claimant suffered no aggravation to her condition as a result 
of the accident in September 2007.  He also stated that he would not recommend a 
piriformis injection without first doing an MRI neurogram.  Dr. Mason, at her deposition, 
also stated that Claimant should not have any further injections.  She stated that there 
was no objective evidence that Claimant’s condition has worsened as a result of the 
September 2007 accident and that Claimant is at MMI for her lumbar condition. 

d) Dr. Gellrick recommends treatment for Claimant’s low back complaints and 
relates the treatment to the compensable accident.  Dr. Gellrick’s opinion is supported 
by the opinions of Dr. Reusswig and Dr. Swarsen.  The contrary opinions of Dr. Primack 
and Dr. Mason do not show that it is highly likely that the opinion of Dr. Gellrick is 
incorrect. 

7. Opiate Detoxification:  Dr. Gellrick recommends opiate detoxification as 
treatment for the accident of September 2007. 

a) Dr. Swarsen, in his report of April 7, 2011, stated that Claimant has developed 
tolerance requiring increasing doses of narcotics, or has become addicted to her 
medications and has become dependent on the healthcare system.  He stated that 
Claimant “will need some serious attention to withdrawing from her medications.”  He 
recommended detoxification and withdrawal from all narcotic medications, which may 
require a period of hospitalization. 

b) Kristin D. Mason, M.D., in her report of February 15, 2011, notes that Claimant is 
narcotic dependent and on fairly high doses of pain medications.  Dr. Mason, at her 
deposition, stated that she agreed with detoxification and that the detoxification was 
necessary because of the September 2007 accident.  However, Dr. Mason did state at 
her deposition that Claimant has reached MMI.  Dr. Primack, at his deposition, stated 
that the medications Claimant is on are not related to the compensable accident of 
September 2007. 

c) Dr. Gellrick’s recommendation for opiate detoxification as treatment for the 
accident of September 2007 is supported by the opinion of Dr. Swarsen.  The contrary 
opinions of Dr. Mason, Dr. Primack, and others do not show that it is highly likely that 
the opinion of Dr. Gellrick is incorrect. 

8. On February 18, 2011, Peter Reusswig, M.D. recommended a staged 
piriformis and SI joint anesthesia as well as counseling and management of medications 
with the long term goal of detoxification and lessened reliance on healthcare providers.  
Dr. Reusswig also recommended that Claimant discontinue her Neurontin and 
prescribed Topiramate 25mg. 

CONCLUSIONS OF LAW 
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Based upon the foregoing Finding of Fact, the ALJ makes the following 
Conclusions of Law: 

Maximum Medical Improvement: 

a. A Judge is empowered “to resolve conflicts in the evidence, make 
credibility determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.” See Kroupa v. Indus. Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 
F.2d 1074 (9th Cir. 1977).  The Judge determines the credibility of the witnesses. Arena 
v. Indus. Claim Appeals Office, 9 P.3d 558 (Colo. App. 2000).  The weight and 
credibility to be assigned evidence is a matter within the discretion of the Judge. 
Cordova v.Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The same 
principles concerning credibility determinations that apply to lay witnesses apply to 
expert witnesses as well.  See Burnham v. Grant, 24 Colo. App. 131, 134, P.254 (1913).  
The fact finder should consider, among other things, the consistency or inconsistency of 
a witness’ testimony and/or actions; the reasonableness or unreasonableness 
(probability or improbability) of a witness’ testimony and/or actions (this includes 
whether or not the expert opinions are adequately founded upon appropriate research); 
the motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert witness’ 
special knowledge, training, experience, or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P.2d 284 (1959).  Although Dr. Primack and Dr. Mason 
disagreed with the opinions of Dr. Gellrick, Dr. Gellrick’s analysis was more consistent 
with the medical opinions of other physicians and her opinions were not overcome by 
clear and convincing evidence.  

b. A Division IME physician's opinions regarding maximum medical 
improvement and medical impairment ratings are binding unless overcome by "clear 
and convincing evidence." Section 8-42-107(8)(c), C.R.S. 2009; Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).   "Clear and convincing evidence" is 

evidence which proves that it is "highly probable" the DIME physician's opinion is 
incorrect (Id). To overcome a DIME physician’s opinion, “there must be evidence 
establishing that the DIME physician’s determination is incorrect and this evidence must 
be unmistakable and free from serious or substantial doubt.”  Adams v. Sealy, Inc., 
W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere difference of medical opinion does 
not constitute clear and convincing evidence to overcome the opinion of the DIME 
physician. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAP, July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, 
Nov. 17, 2000). 

c. Respondents have failed to overcome by clear and convincing the opinion 
of Dr. Gellrick that Claimant has not reached MMI from the effects of the September 
2007 accident.  The opinions of Dr. Gellrick are credible and her opinion is based on the 
medical records and her clinical evaluation.  The contrary opinions of Dr. Mason, Dr. 
Primack, and others do not show that it is highly likely that the opinion of Dr. Gellrick is 
incorrect. Therefore, it is found and concluded that claimant was not yet at MMI when 
examined by Dr. Gellrick on April 26, 2011. 

https://www.lexis.com/research/buttonTFLink?_m=f8655372198cf0fc922eb0f5f6ebda95&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Colo.%20Wrk.%20Comp.%20LEXIS%20155%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=17&_butInline=1&
https://www.lexis.com/research/buttonTFLink?_m=f8655372198cf0fc922eb0f5f6ebda95&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Colo.%20Wrk.%20Comp.%20LEXIS%20155%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=18&_butInline=1&
https://www.lexis.com/research/buttonTFLink?_m=f8655372198cf0fc922eb0f5f6ebda95&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2009%20Colo.%20Wrk.%20Comp.%20LEXIS%20155%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=18&_butInline=1&
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Medical Benefits: 

d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury of occupational disease. Dependable Cleaners v. 
Vasquez, 883 P.2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment and 
need for Topomax is causally related to the work related injury.  Also, medical treatment 
must be reasonably necessary to cure and relieve the effects of the industrial 
occupational disease. §8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 Colo. 163, 
47 P.2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).  As found, Claimant’s prescription for Topomax as prescribed by Dr. Reusswig, 
Claimant’s authorized treating provider as reflected in the evidence, was, and is, 
reasonably necessary to cure and relieve the effects of her compensable aggravating 
injury of September 5, 2007.  Claimant has established by a preponderance of the 
evidence that the Topomax is reasonably needed to cure and relieve her from the 
effects of the compensable accident in September 2007. Insurer is liable for the cost of 
the prescription for Topomax. 

 

ORDER 

 It is therefore ordered that Claimant is not at MMI and the Insurer is liable for the 
prescription for Topomax. All matters not determined herein are reserved for future 
determination. 

DATED:  January 18, 2012 

Bruce C. Friend, Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-783-192 

EXHIBITS 

 The following Exhibits were accepted into evidence: Claimant’s Exhibits 1-18, 22-
27, Golden’s Exhibits A-U, Respondents’ Joint Submissions A-S, South Metro’s Exhibits 
AA-ZZ, Exhibit A House Bill 07-1008 legislative testimony, and evidentiary deposition of 
Dr. Mark Pattridge taken on November 10, 2010 with deposition exhibits 1-8. 

ISSUES 

1. Compensability under Section 8-41-209, C.R.S. for genitourinary cancer of 
the prostate. 

2. Medical benefits. 
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3. Average weekly wage. 

4. Apportionment. 

5. TTD and all other issues reserved. 

                                       STIPULATIONS 

The parties stipulated to the following facts at hearing: 

a) Claimant worked as a volunteer firefighter for *G from August 7, 1990 
through July 29, 2001. 

 
b) Claimant worked as a firefighter for *C from March 7, 1998 through July 

30, 2001. 
 

c) Claimant worked as a firefighter for *G from July 30, 2001 through 
September 5, 2007. 

 
d) Claimant worked as a Captain for *P from September 6, 2007 through 

December 31, 2008.   
 
e) Claimant worked as a volunteer firefighter for *G on February 5, 2008 to 

present. 
 
f) *P merged with *M on January 1, 2009 and thus Claimant worked for *M 

from January 1, 2009 to present. 
 

g) Claimant is entitled to maximum average weekly wage on date of onset of 
disability. 

 
h) The medical treatment Claimant received including surgery for his prostate 

cancer at John Hopkins University is reasonable and necessary and authorized. 
 

FINDINGS OF FACT 

1. Claimant is currently 52 years old. 

2. Claimant has been employed as a firefighter since 1990.  From August 7, 
1990 through July 29, 2001, Claimant worked as a volunteer firefighter for *G.  His 
primary responsibilities were fire suppression and overhaul.  From July 30, 2001 
through September 5, 2007, Claimant worked full time for *G as a training officer.  
Claimant trained volunteers and recruits and also performed fire suppression and 
overhauls.  Approximately 3 fire suppression calls came into the station each day and 
Claimant usually responded to at least one of them.  Claimant was rehired by *G as a 
volunteer firefighter from February 5, 2008 and continuing to the present. 
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3. Claimant worked as a firefighter for *C from March 7, 1998 through July 
30, 2001.  *C subsequently became *M.  During his employment with *C, Claimant’s 
duties included public education, apparatus/equipment maintenance, fire prevention, 
building and hazard pre-incident planning, inspection and fire suppression and overhaul.  
Claimant responded to approximately 4-5 calls on a 24 hour shift and completed 
approximately one hundred and twenty 24-hour shifts per year.  Approximately 50% of 
the fire suppression calls were residential and 50% commercial structure fires. 

4. Claimant worked for *P as a Captain on September 6, 2007 through 
December 31, 2008.  Claimant was a safety officer responding to major fires and going 
into burning structures to make sure both that operations were running safely and that 
firefighting equipment was properly used.  Claimant was also exposed to numerous live 
fires during training burns while acting as a lead training instructor. 

5. On January 1, 2009, *P merged with *M.  Claimant primarily worked as a 
training and safety officer for *M. 

6. Collectively, Claimant completed five or more years of employment as a 
firefighter as required under Section 8-41-209, C.R.S. 

7. Claimant’s work as a firefighter for over 21 years, involved suppression 
and overhaul of residential and commercial structural fires.  He also contained 
hazardous materials and spills as well as chemical and car fires.  Both Claimant and 
Chief *B credibly testified that firefighters suffer regular exposures to multiple chemicals 
that vary by fire type. 

8. Claimant has a family history of prostate cancer, i.e. “familial” 
predisposition.  His father was diagnosed with prostate cancer at age 69/70.  Two of his 
father’s brothers were diagnosed with prostate cancer; one at age 69/70 and the other 
at age 71.  He has a maternal uncle who was diagnosed with prostate cancer at age 
69/70.  Claimant has approximately 17 first cousins who are male and one has prostate 
cancer diagnosed at age 49.  His paternal grandfather did not have cancer.  His father’s 
3rd brother and Claimant’s 58 year old brother have not been diagnosed with cancer nor 
have the other 16 first male cousins. 

9. On July 24, 2007, Claimant underwent a physical examination by Dr. John 
Harris, a physician for *P.  The physical included a digital rectal exam (DRE) and 
prostate exam, both of which were normal.  At this time Claimant’s prostate specific 
antigen (PSA) was 2.5.  In 2007, a 2.5 PSA was not high enough to recommend a 
biopsy.   

10. On November 4, 2008 when Claimant was 48 years old, his PSA was 3.6. 
This PSA was ordered by Dr. Harris.  Dr. Harris referred Claimant to his family physician 
for follow-up.  Claimant saw his family physician, Dr. Pattridge who felt that the 
proportional increase (velocity) of the PSA between 2007 and 2008 warranted a 
urological consultation and referred Claimant to Dr. Abernathy.  Claimant underwent a 
biopsy on December 18, 2008 that showed he had clinically significant prostate adeno 
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carcinoma.  Dr. Abernathy referred Claimant to Johns Hopkins University where he 
underwent surgery on April 8, 2009.   

11. Richard R. Augspurger, M.D., is an expert urologist. He is the medical 
director for The Urology Center of Colorado and has practiced medicine for over 30 
years. Dr. Augspurger has managed prostate cancer patients since 1973.   

12. When asked to address the causes of prostate cancer, Dr. Augspurger 
opined, “Most of them just occur spontaneously and we don’t know the underlying 
cause.  There are family histories of it where it runs through families.  And then there 
are hereditary ones where there’s a strong genetic component that runs through 
families.” (8/12/11 hearing transcript (HT) p. 57 l. 25, p. 58 ll. 1-5).  He further stated that 
the textbooks do not identify smoking or exposure to firefighting as a factor. (8/12/11 HT 
p. 58 ll. 7-9). He indicated that other risk factors for prostate cancer include a high fat 
diet, race, and vasectomy. (8/12/11 HT p. 60 ll. 17-25, p. 61 ll. 2-8, p. 89 ll. 1-9).  When 
asked to explain the difference between hereditary and familial risk factors, Dr. 
Augspurger stated: 

“Okay. If you look, we’re going to take everybody who has 
prostate cancer and you have this big pool.  Then you have another 
pool here and inside this pool is this.  This is the prostate cancer that 
comes up and we don’t know the cause, there’s no family history, 
there’s no genetics.  And that’s 85 percent of the cancers that we see.  
Then we have the cancers that run in families and that accounts for 
about 15 percent of all the cancers.  And then inside that family, there 
are what are called the hereditary ones and that number is dependent 
on several factors.  But if you have two family members who are less 
than 55 – this accounts for 43 percent of this 15 percent.  So if you 
have two family members.  So a diagnosis of familial cancer means that 
you have more than one person in a family that has prostate cancer.”  

(8/12/11 HT p. 58 ll. 17-25, p. 59 ll.1-5) 

13. Dr. Augspurger opined that Claimant fell into the category between 
hereditary and familial. (8/12/11 HT p. 61 ll. 22-25).  He further opined that the familial 
history is the most likely cause of Claimant’s cancer within a reasonable degree of 
medical probability. (8/12/11 HT p. 63 ll. 4-17).  Dr. Augspurger does not believe that 
prostate cancer is firefighting caused or related.  (8/12/11 HT p. 88) Dr. Augspurger’s 
opinion on causation is not persuasive enough to overcome the statutory presumption.  
The cause of Claimant’s cancer is unknown.  Dr. Augspurger opined that familial 
predisposition is a risk factor.  But Section 8-41-209, C.R.S. provides that Claimant’s 
prostate cancer “shall be presumed to result from a firefighter’s employment.”  His 
opinion does not overcome this presumption. 

14. Dr. Augspurger persuasively testified that the practice of prostate cancer 
medicine has evolved since 2007.  Dr. Augspurger opined that he “probably” would 
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have ordered the biopsy when Claimant’s PSA was 2.5 in 2007.  (8/12/11 HT pg. 67 ll. 
6-7) 

15. Dr. Augspurger credibly explained that back in 1995 when claimant had a 
1.3 PSA at age 35 that was considered “normal” because the PSA was below 2.5. 
Today physicians are suspicious of the existence of prostate cancer when a male who 
is under 50 years old has a PSA of more than 1.0. Dr. Augspurger persuasively testified 
that Claimant’s 1.3 PSA at age 35 is suggestive that prostate cancer was present at that 
time. The normal PSA at age 35 should be less than 0.6. (Joint HS G) 

16. Dr. Augspurger persuasively opined that it was medically probable that 
Claimant had prostate cancer in July 2007:  

“No, I would say with a pretty good degree of medical probability that he 
had the cancer in 2007 and he probably had it in 2006.  Because 
cancer is not just overnight you show up with cancer.  So you start out 
with one cancer cell at some point.  And depending on how fast it 
grows, you’ll end up with a volume of cancer that’s big enough to detect 
when you do a biopsy.”  

(8/12/11 HT, pg. 76 ll. 4-12) 

17. Consistent with Dr. Augspurger, William Milliken, M.D., persuasively 
opined that it is medically probable that Claimant had prostate cancer in July 2007. Dr. 
Milliken is board certified in occupational medicine and Level II accredited.  He has 
performed evaluations of hundreds of claims for assessment of whether occupational 
exposure to various materials was causally related to the development of various 
cancers.  Dr. Milliken was accepted as an expert in occupational environmental 
medicine. 

18. When addressing the increased and high PSA at age 47, Dr. Milliken 
persuasively testified:  

“[W]e do have a hard number in 2007, which was 2.5 or 2.8 depending 
on how you read it. It wasn’t legible to me. And from that time forward to 
15 or so months later you had significant progression. And so I think 
that with all – with reasonable medical certainty based on those three 
references that we’re talking about, the risk factors that [Claimant] had 
at that time, that he – it’s more likely than not that the cancer was 
present [in July 2007] when the reading was 2.5 to 2.8. I think 
that’s – I can make, in my opinion, a reasonable conclusion in all 
medical probability that that was the case.”  

(8/12/11 HT, pg. 179 ll. 13-23) (Emphasis added) 

19. Dr. Milliken testified that the firefighter statute should be limited to certain 
genitourinary cancers, such as kidney and/or bladder cancer, but not prostate.  This is 
because “the path of destruction” from the chemicals involved in firefighting should not 
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impact the prostate. (8/12/11 HT p. 107 ll. 3-25, p. 108 ll. 1-4).  He did acknowledge a 
“weakly possible” occupational exposure contributing effect.  Exhibit K, BS 166.  He 
concluded that Claimant’s carcinogenic exposure was not related to his occupation 
because he did not believe that carcinogens found in firefighting could impact the 
prostate.   

20.  Dr. Milliken disputes the Colorado Legislature’s inclusion of the prostate 
gland as a covered cancer because the prostate gland is not significantly exposed to an 
excretory function (urine). Therefore, he believes that the statute’s presumption is not 
supported by scientific evidence that there is a cellular interaction with prostate cell 
DNA.  Exhibit K, BS 163. 

21. Dr. Milliken agreed with Dr. Mayer that in many cases the cause of cancer 
is unknown. 

“A. Yes, I can.  I would agree with the doctors that have all I 
think testified including Dr. Mayor that in many cases we don’t have the 
precise cause of many cancers.  And this is not unusual for a large 
number of cancers.  The determination of most likely cause is based on 
probability or you know what does the majority of or the overwhelming 
percentage of the evidence suggest would be the cause.  

*  * * * 

So based on that probability analysis if you will when I look at 
genetic risk as 2 or 300 to 500 times increase in risk for prostate cancer 
as compared to someone without the genetic history, that to me in a 
very simple manner is clearly the chief risk factor.  And while it may not 
be the sole cause or they (sic) may be other factors involved, I can’t 
identify from that large group of other risk factors which one, if any, was 
the significant co-conspirator if you will or co-contributor to 
carcinogenesis or the development of prostate cancer.  I don’t know 
that - - I don’t know that anybody could.” 

(8/12/11 HT p. 110 ll. 4-25, p. 111 ll. 1-5) 

22. Dr. Milliken concluded, “[I]t was the familial or genetic risk that was the 
most prominent risk factor for prostate cancer.” (8/12/11 HT p. 111 ll. 12-14).  Dr. 
Milliken’s opinion disputing the scientific validity of Section 8-41-209, C.R.S. is rejected 
and the presumption is applicable in this matter.  His opinion on causation is not 
persuasive enough to overcome the statutory presumption.  He admits that the cause of 
Claimant’s cancer is unknown.  He opines that familial predisposition is the most 
prominent risk factor.  However, Section 8-41-209, C.R.S. provides that Claimant’s 
prostate cancer “shall be presumed to result from a firefighter’s employment.”  His 
opinion does not overcome this presumption. 

23. Dr. Annyce Mayer was accepted as an expert in occupational medicine 
and public health.  Dr. Mayer persuasively testified that Claimant had contracted 
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genitourinary cancer or prostate cancer, had completed more than 5 years of firefighter 
service, and had undergone physical examinations at the time of becoming a firefighter 
and thereafter, which failed to reveal substantial evidence of the presence of prostate 
cancer.  Therefore, Claimant has met the statutory threshold requirements set forth in 
Section 8-41-209, C.R.S. 

24. Dr. Mayer persuasively opined that the medical evidence presented by 
Respondents failed to demonstrate that Claimant’s prostate cancer did not occur on his 
job.  She testified that although the exact cause of Claimant’s prostate cancer is 
unknown, Claimant’s cancer is likely the result of the synergistic interaction between 
familial factors and his carcinogen exposures as a firefighter.  This opinion is credible 
and persuasive. 

25. Dr. Mayer’s opinion relied on published articles establishing that the risk of 
prostate cancer is influenced by the age of relatives in the first degree who had been 
diagnosed with cancer.  Claimant’s father was 69 or 70 when he was diagnosed and his 
uncles were between the ages of 69-71 when they were diagnosed with prostate 
cancer.  Thus, Claimant’s diagnosis at a much younger age is suggestive that, other 
factors, including occupational exposures, combined with familial risk and unknown 
genes to create prostate cancer. 

26. Dr. Mayer opined that Claimant’s younger onset of prostate cancer was 
not consistent with a familial history of his other first degree relatives.  Further, of forty-
two relatives in the first and second degree, only seven had some level of prostate 
cancer. Further, his older brother does not have prostate cancer, and his sister has not 
suffered from any type of cancer. 

27. Dr. Mayer testified that recent epidemiological studies have demonstrated 
a nexus between exposure to polyhydrocarbons and the early development of cancer in 
individuals who were predisposed by heredity to the development of cancer.  Although 
these studies have not defined the precise causal relationship, they provide support for 
the proposition that there is a relationship between an early onset of prostate cancer in 
individuals who are exposed to carcinogens and who have a hereditary predisposition.   

28.  Dr. Noel Weiss testified at the August 12, 2011 hearing as a joint witness 
for all Respondents.  He is an epidemiologist and professor at the University of 
Washington in Seattle.  Dr. Weiss has been an epidemiologist, which is one who studies 
the causes of disease in the human population, for approximately forty years.  Dr. Weiss 
authored several scientific publications regarding the occurrence of cancer among 
firefighters.  Dr. Weiss was accepted as an expert witness in the area of epidemiology.  
(8/12/11 H.T. p. 13-16).  

29. Dr. Weiss opined that the firefighter cancer presumption statute is not 
supported by scientific evidence. 
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Q. “Do you agree, and isn’t it your position that a presumption 
of occupational relatedness of prostate cancer for firefighters is not 
scientifically based?” 

* * * * 

A. It would be because we don’t have scientific knowledge that 
firefighting can predispose to prostate cancer.  And I would agree that it 
would not make sense to presume any individual who was a firefighter 
who developed prostate cancer, it would be unreasonable to presume that 
such an individual’s illness was due to his firefighting.” 

(8/12/11H.T. p. 54 l.19 - p. 55 l. 4) 

30. When asked if the cause of prostate cancer for a firefighter is unknown, 
Dr. Weiss stated, “It was true then and it’s true now, that a strong family history 
predisposes to the incidence of prostate cancer.  The specific means by which that 
operates in not known.” (8/12/11 H.T. p. 46 ll. 19-21) 

31. Dr. Weiss opined that it is premature to conclude that firefighting could 
lead to an increased risk in prostate cancer.  (8/12/11 H.T. p.25, ll.12-17).  Dr. Weiss 
stated that a person with a family history of prostate cancer is at a sharply increased 
risk of prostate cancer.  (8/12/11 H.T.  p. 26, ll. 2-8).  He agreed with Dr. Augsburger’s 
report that there was a 500% increase in risk of one having prostate cancer if his father, 
cousin, who is the father’s brother’s son, a maternal uncle, and a paternal uncle all have 
prostate cancer.  Dr. Weiss testified that this figure of a fivefold increase would be 
compatible with his interpretation of a “sharply increased” risk.  (8/12/11 H.T. p. 26, ll. 9-
19) 

32. Based on a fivefold increase in risk associated with a family history of 
prostate cancer, Dr. Weiss stated the first element of the fivefold increase would be the 
background risk for prostate cancer that all men have.  The remaining four elements, 
going from one to five, are the size of the increase in risk based on the family history.  
Dr. Weiss explained that four of the five, or 80%, would be the attributable risk 
percentages or the likelihood that a given individual with that family history of prostate 
cancer developed prostate cancer based on this family history.  (8/12/11 H.T. p. 27, ll.7-
25). 

33. Dr. Weiss also provided testimony regarding a document prepared by a 
“working group” of the International Agency for Research on Cancer.  This agency 
convenes these working groups to make judgments as to the likelihood that a particular 
occupation or substance is carcinogenic in human beings.  Dr. Weiss explained that the 
International Agency specifically reviewed firefighting several years ago and found that 
the epidemiologic data on the relationship between cancer and firefighting was “limited” 
and that it was only “possible” that firefighting is a cause of cancer of any type.  Dr. 
Weiss agreed that there is a possibility that firefighting is a cause of cancer but did not 
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believe it was reasonable to opine beyond that i.e. opine based on probability.  (8/12/11 
H.T. p. 28, ll.19-25-p.29, ll.1-12). 

34. Dr. Weiss stated there were studies that looked at the causal relationship 
between exposures to benzene, formaldehyde, diesel exhaust, and/or carcinogens in 
forest smoke and incidences of increased prostate cancer.  These studies did not find 
any increased risk.  (8/12/11 H.T. p. 29, ll.13-19).  

35. Dr. Weiss opined within a reasonable degree of epidemiologic and 
medical probability that it was medically probable that Claimant would have developed 
prostate cancer even if he never served as a firefighter.  (8/12/11 H.T. p. 29 ll.20-25 to 
p. 30, ll.1-2).    

36. Dr. Weiss stated that when trying to gauge which is the more likely 
explanation for the cause of Claimant’s prostate cancer, one is three times more likely 
to contract prostate cancer as a result of family history when compared to the 28% 
increased risk for firefighters to contract prostate cancer indicates that the larger figure 
would constitute the more likely explanation.  Here, Dr. Weiss stated there is a 300% 
increase that Claimant would contract prostate cancer due to his familial history. 
(8/12/11H.T. p. 36 ll. 12-25, p.37, ll. 1-22).   

37. Dr. Weiss opined that he does not know the cause of Claimant’s cancer: 

“Unfortunately, any man can develop cancer of the prostate, 
and almost always the reasons for its development are unknown.  
Whatever these reasons, they are present in firefighters just as in 
the rest of us.  So if a firefighter does develop prostate cancer it 
could be the result of on the job exposure (given the tentative 
assumption made above), or it could be due to the result of a non-
occupational exposure or exposures. 

 
. . . 

 
 In summary, though in aggregate the results of epidemiologic 

studies suggest an approximately 30% increase in the occurrence 
of prostate cancer among firefighters, it is unclear whether 
exposures sustained during firefighting actually have the capacity to 
cause these tumors to develop.  Furthermore, even if one were to 
assume that such a capacity does exist, it is likely that a given 
firefighter with cancer of the prostate developed it for reasons- 
unknown to us at present- having nothing to do with his work.” 

 
Exhibit N, BS 241 - 242.                     
 

38. Dr. Weiss opined within a reasonable degree of epidemiologic and 
medical probability that Claimant’s cancer was not caused by firefighting but was 
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caused by his familial predisposition.  (8/12/11 H.T. p. 30, ll.1-13).  Dr. Weiss’s opinion 
on causation is not persuasive enough to overcome the statutory presumption.  He 
admits that the cause of Claimant’s cancer is unknown.  He opines that familial 
predisposition is one risk factor.  But Section 8-41-209, C.R.S. provides that Claimant’s 
prostate cancer “shall be presumed to result from a firefighter’s employment.”  His 
opinion does not overcome this presumption. 

39. According to the persuasive and consistent testimony of Drs. Milliken and 
Augspurger, given Claimant’s PSA between 2.5 and 2.8 at age 47 which increased from 
the 1.3 PSA Claimant had at age 35, it is medically probable that Claimant had prostate 
cancer in July 2007, before he went to work for *P and *M.   

40. No persuasive medical testimony was presented to contradict the opinions 
of Drs. Milliken and Augspurger that Claimant likely had prostate cancer in July 2007.  

41. Drs. Milliken and Augspurger also agree that Claimant’s medical treatment 
following a biopsy positive for prostate cancer in July 2007, would have been identical to 
the treatment Claimant underwent after his official diagnosis. (8/12/11 HT p. 68 ll. 16-25, 
p. 69 ll. 1) 

42. Dr. Augspurger persuasively opined that there is no medical literature to 
suggest that once the prostate cell has undergone malignant transformation, exposure 
to carcinogens would directly affect the cells or have any influence on the progression of 
the disease. In other words, once a male has prostate cancer, exposure to carcinogens 
will not alter, aggravate, or change the course of the prostate cancer. (8/12/11 HT, p. 69 
ll. 2-9)  

43. Dr. Milliken agreed that once a person has prostate cancer, the cancer 
has a natural progression and it is unlikely that subsequent firefighting exposures would 
have been significant in altering the course of Claimant’s prostate cancer that likely 
existed in July 2007. (8/12/11 HT, pg. 167-168)   

44. The ALJ finds the opinions of Dr. Augspurger and Dr. Milliken, that 
Claimant more likely than not had prostate cancer in July 2007 and the course of the 
prostate cancer was not aggravated or accelerated by carcinogen exposures or 
firefighting duties after July 2007, to be credible and persuasive and found as fact. 

45. In passing Section 8-41-209, C.R.S., the Legislature had the benefit of the 
expert opinion of Dr. Virginia Weaver, a specialist in the field of occupational medicine 
practicing at Johns Hopkins University.  Dr. Weaver informed the Legislature that 
firefighters face an increased risk of cancer due to their occupational exposure and that 
these risks were frequently underestimated.  She also testified that the presumption 
statute was needed because there is a significant challenge to determining exposure 
assessment for firefighters, a challenge which is more difficult than in a controlled 
manufacturing setting. Nevertheless, firefighters are exposed to significant hazards 
which give rise to the need for increased protection.  
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46. Claimant met the threshold requirement of Section 8-41-209, C.R.S. 
Therefore, his prostate cancer is occupationally related. 

 47. Respondents have failed to establish by a preponderance of the medical 
evidence that Claimant’s prostate cancer did not occur on the job.   

 48. The persuasive medical evidence supports a finding that Claimant more 
likely than not had prostate cancer in July 2007 while employed by *G.   

 49. The persuasive medical evidence supports a finding that Claimant’s 
cancer was not caused, aggravated, or accelerated by Claimant’s employment with *P 
which began in September 2007 or with *M which began on January 1, 2009.  The 
persuasive medical evidence also does not support a finding that Claimant had cancer 
during his employment with *C from 1998 to 2001. 

 50. Claimant became disabled when he began losing time from work after his 
prostate cancer surgery on April 8, 2009. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.   

2. In deciding whether a party to a workers' compensation dispute has met 
the burden of proof, the ALJ is empowered "to resolve conflicts in the evidence, make 
credibility determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence." See Kroupa v. Industrial Qlaim Appeals 
Office, 53 P3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 
F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the witnesses. Arenas 
v. ICAO, 8 P.3d 558 (Colo. App. 2000). The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ. Cordova v. lCAO, 55. P.3d 186 
(Colo. App. 2002). The fact finder should consider, among other things, the consistency 
or inconsistency of a witness' testimony and or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness' testimony and or actions; 
the motives of a witness; whether the testimony has been contradicted; and bias, 
prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI (2005).  

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

4. The Colorado Firefighter Presumption Statute, which became effective on 
May 17, 2007, provides: 
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 8-41-209 Coverage for occupational diseases contracted by 
firefighters – repeal.   
 

(1)  Death, disability, or impairment of health of a firefighter of 
any political subdivision who has completed five or more years of 
employment as a firefighter, caused by cancer of the brain, skin, digestive 
system hematological system or genitourinary system and resulting from 
his or her employment as a firefighter, shall be considered an occupational 
disease. 
 

(2) Any condition or impairment of health described in 
subsection (1) of this section: 
 

(a) Shall be presumed to result from a firefighter’s employment 
if, at the time of becoming a firefighter or thereafter, the firefighter 
underwent a physical examination that failed to reveal substantial 
evidence of such condition or impairment of health that preexisted his or 
her employment as a firefighter; and 
 

(b) Shall not be deemed to result from the firefighter’s 
employment if the firefighter’s employer or insurer shows by a 
preponderance of the medical evidence that such condition or impairment 
did not occur on the job. 
 

5. Preponderance of the evidence means as follows: “Proof by a 
preponderance of the evidence requires the proponent to establish that the existence of 
a ‘contested fact is more probable than its nonexistence.’”  Jimenez-Chavez v. Cargill 
Meat Solutions and Self-Insured, W.C. No. 4-704-536 (October 2008); see Page v. 
Clark, 592 P.2d 792 (Colo. 1979).   

6. In general, “medical probability” or “more likely than not” means more than 
51%. That is, the existence of a contested fact is more than 50% likely. 

7. Once the firefighter has met the threshold requirements of Section 8-41-
209, C.R.S., the burden shifts to Respondents to prove by preponderance that there is 
“medical evidence” that the firefighter’s cancer did not occur on the job. 

8. Testimony from experts in the medical community disputing the 
presumption’s validity is not medical evidence that the exposure to carcinogens 
experienced by Claimant did not contribute to his prostate cancer.  It is not medical 
evidence that firefighting risk is excluded as a cause of his cancer.  Additionally, the 
statute is not overcome by expert opinions that the cause of prostate cancer is 
unknown. 

9. The Colorado Industrial Claim Appeals Office (“ICAO”) in Christ v. Littleton 
Fire and Rescue, (W.C. No. 4-745-560) (June 9, 2009) was called upon to evaluate the 
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applicability of the presumption legislatively mandated by Section 8-41-209, C.R.S.  The 
ICAO acknowledged that the purpose of the statute was to remove the initial burden 
from the firefighter to establish causation, and that causation could not be rebutted by 
the opinion of medical experts that there is no causal connection between the 
occupational firefighting in general and the firefighter’s cancer. 

  
10. The ICAO recognized that Colorado Legislature by creating Section 8-41-

209, C.R.S., generally intended to confer substantial benefit on firefighters, and the 
statute’s purpose was to shift the burden the firefighters were required to meet prior to 
its passage to show that a particular cancer occurred on the job.  The presumption was 
needed because firefighters, in the course of their profession, were routinely exposed to 
burning toxic chemicals/carcinogens.  Unless the Respondents could prove that the 
firefighter’s cancer was the result of exposures outside of firefighting, they could not 
overcome the presumption. 

 
11. In Christ, supra, The Industrial Claim Appeals Panel stated, “In essence 

the claimant contends that the respondents did not show by a preponderance of the 
medical evidence that his brain cancer did not occur on the job by presenting medical 
opinions that the cause of the claimant’s cancer is unknown.  We agree.”  ICAP 
concluded, “In our view the plain and ordinary meaning of the language of the 
presumption in Section 8-41-209 cannot be rebutted by the opinions of medical experts 
that there is no causal connection between the occupation in general and the disease in 
question.” 

 
12. In the present matter, Respondents presented the expert testimony from 

Drs. Weiss, Augspurger, and Milliken that the cause of prostate cancer is unknown.  
This testimony is not sufficient medical evidence to overcome the statutory presumption. 

 
13. Additionally, Drs. Weiss and Augspurger dispute the scientific validity of 

the Colorado Legislature’s presumption that firefighting could give rise to an 
occupational disease claim.  Dr. Milliken conceded the validity of the Legislature’s 
presumptive language but did not agree that prostate cancer should be included.  
Despite LeMasters, Dr. Milliken disputes the scientific/medical validity of the Colorado 
Legislature’s conclusion that genitourinary problems, particularly prostate cancer, are at 
a heightened risk due to firefighting exposure.  Again, as found by ICAO in Christ, 
supra, this testimony is not sufficient to overcome the presumption. 

 
14. Dr. Mayer persuasively testified that the presence of Claimant’s “familial” 

predisposition did not constitute a preponderance of the medical evidence that his 
cancer did not occur on the job.  Her opinion was that to do so erroneously assume that 
predisposing factors equal medical causation.  The ALJ agrees. The medical experts all 
agree that familial predisposition is risk factor.  The experts testified to several risk 
factors for prostate cancer.  And familial predisposition has a higher risk factor than 
other risk factors.  But predisposition and risk factors do not equate to medical 
causation.  And simply because a person has a familial predisposition to cancer does 
not mean he or she will get cancer.  The medical testimony that Claimant’s familial 
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predisposition is a significant risk factor in the development of Claimant’s prostate 
cancer is not sufficient to overcome the statutory presumption.  Respondents have not 
proven that it is more likely than not that Claimant’s cancer is not the result of his 
firefighting occupation. Therefore, Claimant’s prostate cancer is occupationally related 
and compensable under Section 8-41-209, C.R.S. 

 
15. Section 8-41-304(1), C.R.S. governs the determination of liability for an 

occupational disease.  The statute provides that: 
 

“Where compensation is payable for an occupational disease, 
the employer in whose employment the employee was last injuriously 
exposed to the hazards of such disease and suffered a substantial, 
permanent aggravation thereof, and the insurance carrier, if any, on the 
risk when such employee was last so exposed under such employer 
shall alone be liable therefore, without right to contribution from any 
prior employer or insurance carrier.” 

 

 16. For Section 8-41-304(1), C.R.S. to apply, the Claimant must be exposed 
to the hazards of the disease during successive employment and there must be a 
substantial permanent aggravation.  Without satisfying both elements, liability does not 
transfer to the subsequent employer. 

 
17. Determining whether or not the Claimant was last injuriously exposed 

hinges upon whether the Claimant was exposed to “a concentration of toxic material 
which would be sufficient to cause the disease in the event of prolonged exposure to the 
disease.”  Union Carbide Corp. v. Industrial Commission, 581 P.2d 734, 737 (Colo. 
1978).  Furthermore, liability is “limited to those employers in whose employ there has 
been exposure to a harmful concentration of the hazard and the effect of such exposure 
is a substantial and permanent aggravation of the previous conditions.”  Monfort, Inc. v. 
Rangel, 867 P.2d 122, 124-25 (Colo. App. 1993). 

 
18. Claimant did not sustain a last injurious exposure and substantial 

permanent aggravation of his cancer during his subsequent employment with *P or *M.  
As found, Claimant more likely than not had prostate cancer in July 2007. Dr. 
Augspurger persuasively opined that there is no medical literature to suggest that once 
the prostate cell has undergone malignant transformation, exposure to carcinogens 
would directly affect the cells or have any influence on the progression of the disease. In 
other words, once a male has prostate cancer, exposure to carcinogens will not alter, 
aggravate, or change the course of the prostate cancer.  Dr. Milliken agreed that once a 
person has prostate cancer, the cancer has a natural progression and it is unlikely that 
subsequent firefighting exposures would have been significant in altering the course of 
Claimant’s prostate cancer that existed in July 2007.  These opinions were found 
persuasive.  Therefore, *G is solely liable for Claimant’s prostate cancer. 

19. The “last injurious exposure” rule does not apply to medical benefits 
caused by an occupational disease. University Park Care Center v. The Industrial Claim 
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Appeals Office, 43 P.3d 637 (Colo. App. 2001).The Court of Appeals held, “The cost of 
those benefits is, instead, placed upon the carrier ‘on the risk’ at the time such 
expenses are incurred. Royal Globe Insurance Co. v. Colins, 723 P.2d 731, 733 (Colo. 
1986).” University Park Care Center, supra at 640.  The Court further held, “However, 
even if liability for medical benefits were to be assigned to the carrier ‘on the risk,’ we 
read that phrase as a reference to the insurer that provided coverage to the employer 
whose conditions of employment caused the need for treatment.  Thus, to impose 
liability for medical benefits on a particular employer, the evidence must demonstrate 
that the employment with that employer caused, aggravated, or accelerated the 
claimant’s injury.” University Park Care Center, supra at 640.   

20. Claimant developed prostate cancer in July 2007 when he was employed 
by *G.  The need for medical treatment including surgery was causally related to 
Claimant’s employment with *G as a firefighter.  Claimant’s firefighting exposures after 
July 2007 did not aggravate or accelerate his prostate cancer or alter the course of 
treatment.  *G and its carrier are solely responsible for Claimant’s medical treatment. 

21. Onset of disability is defined as the time when Claimant's occupational 
disease either impairs his ability to effectively and properly perform his regular 
employment or renders him incapable of returning to work except in a restricted 
capacity.  See Ortiz v. Murphy, 964 P.2d 595 (Colo.App. 1998).   

 
 22. It is well established that, although the onset of disability is important for 
several purposes, it does not determine or establish the existence of a compensable 
occupational disease claim in the first instance.  Wal-Mart Stores, Inc. v. ICAO, 989 
P.2d 251 (Colo. App. 1990) (holding that, “although the date of disability may be 
important for certain purposes such as determinations involving award of disability 
benefits or other situations in which the date of disability directly effects the Claimant’s 
benefits, a Claimant suffering from an occupational disease is nevertheless entitled to 
reasonable necessary medical benefits even if the disease has not yet become 
disabling)”.  See also Leming v. ICAO, 62 P.3d 1015 (Colo. App. 2002); Vigil v. United 
Parcel Service, W.C. No. 4-724-653 (ICAO, 5/19/08); Thomas v. Target Corporation, 
Inc., W.C. No. 4-683-268 (ICAO, 6/29/07).   
 
 23. Claimant’s onset of disability is April 8, 2009, when he underwent prostate 
cancer surgery at John Hopkins University. 

 
 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained a compensable occupational disease, prostate cancer, 
as a result of his employment with *G. 

2. *G and its carrier are solely liable for Claimant’s medical benefits. 
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3. Pursuant to stipulation of the parties, Claimant is entitled to maximum 
average weekly wage on date of onset of disability, April 8, 2009. 

4. The claims against *P, *M, and *C are denied and dismissed. 

5. Temporary disability benefits are reserved as well as all other issues not 
determined herein. 

DATED:  January 18, 2012 

Barbara S. Henk 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-667-576, 4-706-248, & 4-711-177 

ISSUES 

 The following issues were raised in the consolidated appeals in WC # 4-667-576, 
4-706-248, & 4-711-177 for consideration at hearing: 

 1. In workers’ compensation claim numbered 4-667-576 and 4-706-248, 
Claimant petitions to reopen the claims based on a worsened condition; 

 2. In workers’ compensation claim numbered 4-711-177,  the issue is 
whether Claimant is entitled to an order awarding medical benefits for treatment of the 
September 3, 2001, right upper extremity injury; 

 3. In workers’ compensation claim numbered 4-711-177, the issue is whether 
Claimant’s right to seek payment of medical bills from Mercy Medical, Steadman 
Hawkins, and the Denver Pain Clinic is barred by the doctrines of waiver or laches; 

 4. In workers’ compensation claim numbered 4-711-177, the issue is whether 
Claimant’s right to seek payment of medical bills from Mercy Medical, Steadman 
Hawkins, and the Denver Pain Clinic is barred by his alleged failure to seek prior 
authorization, his alleged failure to submit the bills in the proper format, and his alleged 
failure to timely submit the bills to Respondent for payment; and  

 5. In workers’ compensation claim numbered 4-711-177, the issue is whether 
Claimant’s application for the Division Independent Medical Examiner (DIME) procedure 
precludes the ALJ from determination of Claimant’s entitlement to medical benefits for 
lack of jurisdiction. 

PROCEDURAL MATTERS 



 

 43 

 On January 3, 2012, a Summary Order was issued in this matter.  On January 
10, 2012, Respondent moved for clarification of the Summary Order.  On January 12, 
2012, Respondent requested Specific Findings of Fact, Conclusions of Law and Order.  
Respondent’s Motion for Clarification is denied and this Specific Finding of Fact, 
Conclusion of Law and Order is entered. These Specific Findings conclude that the ALJ 
lacks jurisdiction to consider the claim for medical benefits in workers’ compensation 
claim numbered 4-711-177. 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

 1. In W.C. claim numbered 4-667-576, Claimant claimed an August 5, 2005, 
injury to his left shoulder and arm caused by carrying a piece of video equipment.  
Following medical treatment at Respondent’s authorized provider, Respondent filed a 
Final Admission of Liability (FAL) on August 14, 2006, admitted liability for a 15% upper 
extremity impairment, medical benefits to date and temporary total disability benefits 
(TTD).  The FAL denied maintenance medical benefits. No objection was filed to the 
FAL and no application for hearing was filed.  All issues admitted in the FAL were 
deemed final and closed.   

 2. On September 14, 2006, Respondent filed a Final Payment Notice for 
closure of the claim.  On September 4, 2007, Claimant received medical treatment at 
the Steadman Hawkins Clinic for the August 5, 2005, injury.  The September 4, 2007, 
medical reports reflect evaluation and treatment of left radial tunnel.  On September 6, 
2007,  Respondent denied the bill for the September 4, 2007, medical treatment at 
Steadman Hawkins Clinic. 

 3. Claimant failed to establish a worsening of his condition that would justify 
a reopening of his claim.    Drs. Roth and Vilims support the conclusion that Claimant’s 
condition is chronic, but stable, and has not worsened.    

 4. In workers’ compensation claim numbered 4-706-248, Claimant reinjured 
his left upper extremity while moving a desk on September 24, 2006.  Following medical 
treatment at Respondent’s authorized provider, Respondent filed a FAL on May 4, 
2007, admitting to the DIME physician’s 4% whole person impairment rating.  No 
maintenance medical treatment was recommended by the DIME physician and none 
was admitted for by Respondent.  Following a January 29, 2008, hearing before ALJ 
Friend, the Judge found that Claimant failed to establish that he requires post-MMI 
medical treatment.  

 5. No credible or persuasive evidence was presented in support of 
Claimant’s claim that his condition worsened.  Drs. Roth and Vilim agree that Claimant’s 
condition regarding the September 24, 2006, work injury is stable and has not 
worsened.  Claimant did not file a medical report to support the Petition to Reopen 
based on worsened condition. 
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 6. In workers’ Compensation claim number 4-711-177, this matter was heard 
on June 19, 2007 and August 8, 2007, before ALJ William Martinez.  On September 6, 
2007, ALJ Martinez entered an order concluding that Claimant proved by a 
preponderance of the evidence that Claimant suffered a compensable work injury in the 
course and scope of his employment on September 3, 2001.  ALJ Martinez found and 
concluded that Respondent was liable for authorized, reasonably necessary and related 
medical expenses.  Specifically, Respondent was found liable for reasonably necessary 
and related medical expenses at Mercy Medical Center for treatment Claimant received 
for the September 3, 2001, work injury.    

 7.  Respondent concedes liability for the expense of medical treatment at 
Mercy Medical Center following the September 3, 2001, work injury.   

 8. In June 2011, Dr. Lambden determined that Claimant was at maximum 
medical improvement (MMI) for the September 3, 2001, work injury.  On September 12, 
2011, Respondent filed an application for a DIME.  And, thus, with regard to the 
September 3, 2001, work injury in workers’ compensation claim numbered 4-711-177 at 
the date of hearing in this matter, the claim was involved in the DIME process.   

 9. Respondent contends that despite the DIME process the Judge has 
jurisdiction to determine whether Claimant is entitled to an award of medical benefits for 
treatment of the September 3, 2001, work injury.  Respondent contends that the 
Claimant seeks payment of medical bills and ongoing medical treatment for body parts 
in addition to the right upper extremity.  Respondent maintains that the ALJ must 
ascertain what body parts may be treated based on the work injury of September 3, 
2001.  Respondent contends that the doctrines of waiver and laches, and WCRP, 
preclude Claimant from seeking payment of medical bills because he did not timely 
submit the bills for payment.  Respondent also contends that Claimant’s medical bills 
were not submitted in the correct format in compliance with WCRP and therefore, 
Respondent is not liable of payment of those bills.  Respondent also contends that it is 
not liable for payment of medical bills for which Claimant failed to seek prior 
authorization.  Respondent also contends that it is not liable for medical treatment 
rendered by physicians who were not authorized to provide medical treatment.     

 10. Claimant contends that the ALJ is without jurisdiction to consider the claim 
for payment of medical expenses in W.C. #4-711-177 during the pendency of the DIME 
process. 

 11. Contrary to the determination made in the January 3, 2012, Summary 
Order in this matter, it is found that the ALJ lacks jurisdiction to consider the claim for 
medical expenses in W.C. claim numbered 4-711-177.  As the determination of 
Respondent’s liability for medical expenses implicates the MMI determination pending 
before the DIME physician, the ALJ does not have authority to consider this question.  
To the extent that the issues raised by Respondent relate to the question of 
Respondent’s liability for medical expenses, the ALJ lacks jurisdiction to consider it. 
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CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. Section 8-43-303(1), C.R.S. provides that an award may be reopened on 
the grounds of a change in condition. The question of whether the claimant has proved 
that the industrial injury was the cause of the worsened condition is one of fact for 
determination by the ALJ. Hennerman v. Blue Mountain Energy, W.C. No. 4-366-000 
(November 8,2001), citing Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 
(Colo.App. 2000). 

  4. WCRP, Rule 7-3, requires on a petition to reopen based on worsening 
condition, supporting documentation. The testimony of a claimant that his problems 
have increased is sufficient for an ALJ to order reopening of the case. Savio House v. 
Dennis, 665 P.2d 141 (Colo.App. 1983)(cert. Denied, 1983; see also, Hennerman, 
supra; Brunette v. Denver Presbyterian Hospital, W.C. No. 3-988-271 (I.C.A.O, August 
4, 1994).  

 5. Pursuant to Section 8-43-303(1), "any award" may be reopened on the 
grounds of error, mistake, or change in condition. The intent of this statute is to provide 
a remedy to claimants who are entitled to awards of any type of benefits, whether 
medical or disability. Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  The claimant has the burden of proof in seeking to reopen a claim. Richards v. 
Indus. Claim Appeals Office, 996 P.2d 756(Colo.App. 2000). The reopening authority is 
permissive, and whether to reopen a prior award when the statutory criteria have been 
met is left to the sound discretion of the ALJ. Renz v.Larimer County Sch. Dist. Poudre 
R-1, 924 P.2d 1177 (Colo.App.1996). 

 6. In workers’ compensation claims numbered 4-667-576 and 4-706-248, it is 
concluded that the Claimant’s Petitions to Reopen are denied.  Claimant failed to 
sustain his burden of proof to establish that he suffered a worsening condition.  Dr. Vilim 
and Dr. Roth credibly opined that Claimant’s condition is stable and has not worsened. 
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 7. With regard to workers’ compensation claim number 4-711-177, the ALJ 
lacks jurisdiction to consider the issues raised for consideration.  All the issues pertain 
to Respondent’s liability for medical expenses.  The Colorado Court of Appeals held that 
a DIME is a prerequisite to any hearing concerning the validity of an authorized treating 
physician’s finding of MMI, and, absent such a DIME, an ALJ lacks jurisdiction to 
resolve a dispute concerning that determination. Town of Ignacio v. Industrial Claims 
Appeal Office, 70 P.3d 513 (Colo.App. 2002).  

 8. In workers’ compensation claim number 4-711-177, the issues revolve 
around whether Respondent is liable for the medical treatment Claimant received for the 
September 3, 2001, injury and the treatment he is seeking in the future.  The issue is 
raised whether Claimant is entitled to medical treatment for the bilateral upper 
extremities and hip.  Whether Respondent is liable for medical treatment depends on 
whether the treatment rendered was authorized, reasonably necessary and related to 
the September 3, 2001, work injury.  These questions are inextricably tied to the DIME’s 
causation and MMI determination yet to be made in this matter. 

 9. Since the ALJ lacks jurisdiction to consider the issues raised with regard 
to Respondent’s liability for medical expenses, the claim in workers’ compensation 
number 4-711-177 is denied and dismissed. 

  
ORDER 

 It is therefore ordered that: 
  
 1. In workers’ compensation claims numbered 4-667-576 and 4-706-248, 
Claimant’s Petitions to Reopen are denied and dismissed.  The credible and persuasive 
evidence presented at hearing failed to support the conclusion that Claimant’s 
conditions worsened. 
  
 2. In workers’ compensation claim number 4-711-177, the claim is denied 
and dismissed as the ALJ lacks jurisdiction to consider the claim. 
 
 3. All matters not determined herein are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 19, 2012 

Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-717-644-01 

ISSUES 

 Is Claimant entitled to payment of PPD benefits on account of the 23% whole 
person impairment admitted in the Final Admission of June 29, 2011 after consideration 
of the cap on combined temporary disability and permanent impairment payments in 
Section 8-42-107.5, C.R.S.? 

 Did Claimant prove that penalties under Sections 8-43-304 and 305, C.R.S. 
should be assessed for Respondents’ violation of WCRP 5-6 (C)? 

 Are Respondents entitled to credit Claimant’s net proceeds from the settlement 
of her claim against the third-party tortfeasor in the amount of $175,336.28 against 
Respondents’ liability for future benefits or medical expenses? 

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. Claimant sustained an admitted compensable injury on March 12, 2007.  
Claimant was employed as a ramp service employee for Employer and was injured 
when the open air tug vehicle she was driving was involved in an accident with another 
tug vehicle operated by an employee for a different Employer, *Airline. 
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2. Claimant filed suit against *Airline in Denver District Court with Employer 
as a Plaintiff/Intervenor. 

3. On March 24, 2010 Claimant as “Assignee” and Employer as “Assignor” 
entered into a Confidential Assignment Agreement (“Agreement”) relating to Employer’s 
subrogation claim under Section 8-41-203, C.R.S. and Claimant’s tort claim against 
*Airline.  The Agreement noted that the current “lien” for worker’s compensation 
benefits, including indemnity and medical payments, paid by Employer was 
$251,744.69.  The Agreement defined “lien” as “any right or recourse of any type that 
Assignor acquired or later acquires as a direct or indirect consequence of the Event and 
payment of Benefits to” Claimant.  The Agreement provided the Assignor assigned its 
subrogation lien to Assignee and in consideration for this assignment, Assignor was to 
receive 10% of the net recovery by Assignee up to a net recovery of $300,000.  “Net 
recovery” was defined in the Agreement as the net amount of any settlement, award or 
judgment after subtraction of attorney’s fees and costs. The Agreement further provided 
that it was expressly understood that “nothing in this Assignment Agreement is intended 
to apply to or limit in any way (emphasis supplied) ___’s right to receive future workers’ 
compensation benefits which she may be entitled to receive”.   

4. Claimant settled to third-party suit against *Airline in the latter part of 
March 2010.  The amount of the settlement was $325,000.00 from which was 
subtracted attorney fees of $108,333.33 and costs of $21,848.58 to arrive at a “net 
recovery” of $194,818.09.  From this, Employer received 10% of this “net recovery” or 
$19,481.81 under the provisions of the Agreement in satisfaction of its “lien”.  After 
payment of this amount to Employer, Claimant retained net proceeds from the third-
party claim of $175,336.28. 

5. Claimant underwent a DIME evaluation by Dr. Caroline Gellrick, M.D. on 
May 31, 2011.  Dr. Gellrick opined, and it is found, that Claimant reached MMI as of 
September 20, 2010 and assigned 23% whole person impairment.  Administrator, on 
behalf of Employer, filed a Final Admission of Liability on June 29, 2011 in accordance 
with the opinion of Dr. Gellrick and admitting for medical benefits after MMI. 

6.  The June 29, 2011 Final Admission and attached Worksheet stated a 
position by Respondents that Claimant was not entitled to PPD benefits for the 23% 
whole person impairment assigned by Dr. Gellrick by application of Section 8-42-107.5, 
C.R.S.  The attached Worksheet which was incorporated into the Final Admission 
stated, and it is found, that Claimant had received total indemnity payments of 
$61,103.94.  The Final Admission accounted for and took an offset for Claimant’s 
receipt of Social Security Disability benefits (“SSDI”) received by Claimant from 
December 1, 2007 through July 31, 2010.  The Final Admission reflects and it is found, 
that the entirety of the indemnity benefits paid were for TTD benefits and no PPD 
benefits were admitted.   

7. The Final Admission of June 29, 2011 claimed an overpayment of 
$1,686.47, the difference between the $59,417.47 in TTD benefits due Claimant after 
offset for SSDI benefits and the $61,103.94 in indemnity benefits actually paid. 
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8. Claimant accounted for the offset against her workers’ compensation 
benefits due to her receipt of SSDI benefits by paying Respondents the sum of 
$28,638.86 to reimburse Respondents for the amount of TTD benefits paid in excess of 
what was owed due to application of the offset.  The $61,103.94 in indemnity benefits 
stated on the June 29, 2011 Final Admission reflects the indemnity benefits actually 
paid after credit for Claimant’s repayment of the $28,638.86. 

9. Jennifer Green, the claim representative for Administrator assigned to 
Claimant’s workers’ compensation claim, testified, and it is found, that she applied the 
$19,481.81 received by Employer under the Agreement to reduce the amount of 
medical payments made by Administrator on account of Claimant’s compensable injury.  
Ms. Green did so upon instruction from Employer. 

10. Ms. Green testified, and it is found, that Respondents assigned the 
entirety of their subrogation claim back to Claimant through the Agreement. 

CONCLUSIONS OF LAW 

18. The purpose of the Workers’ Compensation Act of Colorado (Act),  
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201 (2008) C.R.S. 

19. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

I. 

CLAIMANT’S ENTITLEMENT TO PPD BENEFITS 

20. Section 8-42-107.5, C.R.S. provides: “No claimant whose impairment 
rating is twenty-five percent or less may receive more than seventy-five thousand 
dollars from combined temporary disability payments (emphasis supplied) and 
permanent partial disability payments.” (emphasis supplied).  In construing statutory 
terms the Court must give words and phrases effect according to their plain and 
ordinary meeting.  Husson v. Meeker, 812 P.2d 731 (Colo. App. 1991).  Thus, the term 
payments found in Section 8-42-107.5, C.R.S. means the actual amount paid to a 
claimant for combined temporary disability and permanent partial disability, and, those 



 

 50 

payments cannot exceed seventy-five thousand dollars if the claimant’s impairment 
rating is twenty-five percent or less. 

21. As stated in the June 29, 2011 Final Admission, and as found, Claimant 
has received actual payment for indemnity benefits of $61,103.94 all of which was for 
periods of TTD.  Respondents argument that Claimant has received “payments” in 
excess of the $75,000 cap applicable here and is therefore not entitled to any “payment” 
for PPD benefits is based upon Respondents calculation of “payments” prior to offset for 
Claimant’s receipt of SSDI benefits.  Respondents point to those calculations contained 
in the Worksheet attached to the June 29, 2011 Final Admission that refer to “Dates for 
which TTD was payable” reflecting an amount of $89,142.52.  However, those 
calculations do not account for the fact that Claimant repaid or refunded $28,638.86 to 
Respondents to account for her receipt of SSDI benefits, thereby reducing 
Respondents’ actual payments to $61,103.94 as stated in the Worksheet attached to 
the June 29, 2011 Final Admission.  The ALJ therefore concludes that Claimant has not 
received “payments” in excess of the applicable cap under Section 8-42-107.5, C.R.S. 
and is entitled to additional payment of PPD benefits based upon the admitted 
permanent impairment up to the limit of the statutory cap. 

22. Respondents rely upon the holdings in Armijo v. Indus. Claim Appeals 
Office, 989 P.2d 198 (Colo. App. 1999) and Flores v. Oregon Steel Mill, Inc., W.C. No. 
4-608-694 (December 14, 2009).  The ALJ concludes that the holdings in these cases 
are distinguishable and not applicable to the specific facts of this case.  Both Armijo and 
Flores dealt with the calculation of PPD benefits due after offset for receipt of SSDI 
benefits and the interpretation of the term “aggregate benefits payable” found in Section 
8-42-103(1)(c)(I), C.R.S.  Here, Claimant reached MMI as of September 20, 2010 and 
Claimant’s potential entitlement to PPD benefits did not begin until that date.  See, *G 
Animal Hospital v. Horton, 897 P.2d 833, 838 (Colo. 1995) (MMI has long been 
considered the date that temporary disability ends and permanent disability begins).  
Significantly under the facts of this case, Claimant’s receipt of SSDI benefits ended on 
July 31, 2010 prior to Claimant reaching MMI.  Claimant’s potential entitlement to PPD 
benefits is therefore not subject to offset for SSDI benefits and the calculation methods 
approved by the Court and Panel in Armijo and Flores do not apply.  Further, neither 
Armijo or Flores provide an interpretation of the term “payments” found in Section 8-42-
107.5, C.R.S. and instead focus their analysis on the term “aggregate benefits payable” 
in Section 8-42-103 (1)(c)(I), C.R.S.  In Flores, the Panel did not specifically interpret or 
consider the operation of Section 8-42-107.5, C.R.S. but simply stated that their 
calculation of PPD benefits subject to SSDI offset would create a result that ‘may 
appear harsh’ because Claimant would receive less than the statutory cap.  The ALJ is 
not persuaded that this analysis by the Panel in Flores compels a different result under 
the facts here.   

23. Claimant has received payments of $61,103.94 from Respondents, 
.leaving $13,896.06 left to be paid under the applicable $75,000 cap in Section 8-42-
107.5, C.R.S.  Respondents have admitted for 23% whole person impairment and 
neither party disputes that this amount of permanent impairment is sufficient to entitle 
Claimant to additional PPD benefits of at least $13,896.06.  The ALJ therefore finds and 
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concludes that Claimant is entitled to PPD benefits in the amount of $13,896.06 from 
Respondents. 

24. The ALJ is not persuaded by Claimant’s further argument that the 
$19,481.81 received by Respondents from Claimant’s third-party settlement under the 
terms of the Agreement should be allocated to reduce the indemnity payments made to 
Claimant, thereby increasing the amount available to pay PPD benefits under the cap, 
instead of being allocated to medical expenses as was done by Administrator.  The 
$19,481.81 received was an agreed upon amount of recovery of Respondents’ “lien” in 
the third-party case that included not only indemnity payments but also medical 
expenses.  Absent an apportionment of that recovery by the Court having jurisdiction 
over the third-party case to determine what portion of the $ 19,481.81 received from the 
third-party was for indemnity as opposed to medical expenses, See, Colorado 
Compensation Insurance Authority v. Jorgensen, 992 P.2d 1156 (Colo. 2000), the ALJ 
concludes that he lacks authority to unilaterally make such an apportionment or 
allocation and to conclude that the $19,481.81 must be allocated to reduce indemnity 
payments as argued by Claimant, and, increase the available amount under the Section 
8-42-107.5, C.R.S. cap.  See, Jordan v. Fonken & Stevens, P.C., 914 P.2d 394 (Colo. 
App. 1995).  Claimant has not cited to any provision of the WC Act to support and 
conclusion that the ALJ has such authority and the ALJ is not aware of any. 

II. 

CLAIMANT’S CLAIM FOR PENALTIES 

25. The imposition of penalties under Section 8-43-304(1) is a two-step 
process.  First, it must be determined whether a party has violated the Act in some 
manner, failed to carry out a lawfully enjoined action, or violated an order.  If a violation 
is found, it must then be determined if the violator acted reasonably.  See, Allison v. 
Indus. Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995). 

26. Under Section 8-43-304(1) penalties may be imposed when a party (1) 
violates any provision of the Act; (2) does any act prohibited by the Act; (3) fails or 
refuses to perform any duty lawfully mandated within the time prescribed by the Director 
or Panel; or (4) fails, neglects, or refuses to obey any lawful order of the director or 
Panel.  Holliday v. Bestop, Inc., 23 P.3d 700 (Colo. 2001).  Failure to comply with a 
procedural rule is a failure to obey an “order” within the meaning of Section 8-43-304(1).  
Pioneers Hosp. v. Indus. Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005).    
Section 8-43-304 is penal in nature and is to be narrowly and strictly construed.  
Support, Inc. v. Indus. Claim Appeals Office, 968 P.2d 174 (Colo. App. 1998). 

27. The party seeking imposition of a penalty bears the burden of proof.  
Martin v. CobreTire/Bridgstone Firestone, W.C. No. 4-453-804 (October 4, 2004).  In 
this case, Claimant seeks imposition of penalties against Respondents and bears the 
burden of proof by a preponderance of the evidence.     
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28. Claimant’s claim for penalties is based upon application of the provisions 
of WCRP 5-6 (C).  Claimant contends that because Respondents did not pay Claimant 
PPD benefits despite admitting for the 23% impairment assigned by the DIME physician 
Respondents have violated the Rule and are subject to penalties.  The ALJ is not 
persuaded. 

29. WCRP 5-6 (C) provides: “Permanent disability benefits awarded by 
admission (emphasis supplied) are retroactive to the date of maximum medical 
improvement and shall be paid so that the claimant receives the benefits not later than 5 
calendar days after the date of the admission.  By its terms, WCRP 5-6 (C) is applicable 
to PPD benefits awarded by admission.  As found, Respondents admitted to the 
impairment rating assigned by the DIME physician but denied any PPD benefits were 
due in reliance upon the statutory cap.  The June 29, 2011 Final Admission therefore 
did not award any PPD benefits to Claimant.  The ALJ concludes that Respondents 
were not in violation of WCRP 5-6 (C) because there was no PPD benefits awarded by 
admission and WCRP 5-6 (C) is not applicable under the facts here.  The ALJ therefore 
concludes and finds that Claimant has failed to sustain her burden of proof for 
imposition of penalties against Respondents. 

III. 

RESPONDENTS CLAIM OF CREDIT AGAINST FUTURE BENEFITS FOR 
CLAIMANT’S NET PROCEEDS FROM THE THIRD-PARTY CLAIM 

30. Respondents argue that they should be permitted to take credit against 
further workers’ compensation benefits or medical expenses due Claimant in the 
amount of $175,336.28 which represents Claimant’s net proceeds from her third-party 
case against *Airline.  The ALJ is not persuaded that Respondents are entitled to take 
such a credit under the facts of this case. 

31. Respondents argue that even though they participated in the third-party 
settlement they still retain the right to reduce their future liability, citing Metcalfe v. 
Bruning Division of AMI, 868 P.2d 1145 (Colo. App. 1993).  The Court in Metcalfe noted 
that payment of workers’ compensation to a claimant operated as an assignment of the 
claimant’s third-party action to the insurer liable for payment of compensation and the 
insurer did not waive its statutory right to offset the claimant’s third-party recovery 
against the insurer’s payment of future compensation by settling its claim against the 
third-party for compensation already paid as the right of subrogation arises by statute.  
Under the statutory scheme, a claimant receives workers’ compensation benefits, 
recovers from the tortfeasor, reimburses the insurer for the interim benefits, credits the 
insurer for potential future benefits and keeps the remainder as excess damages.  
Colorado Compensation Insurance Authority v. Jorgensen, supra at page 1162, 
footnote 3 citing, Tate v. Industrial Claim Appeals Office, 815 P.2d 15, 17 (Colo. 1991).  
The ALJ agrees that under the statutory scheme Respondents would be entitled to the 
credit they claim.  However, here the statutory scheme was altered by the Assignment 
Agreement entered into between Respondents and Claimant and the ALJ concludes 
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that it is the provisions of that Agreement that control whether Respondents are entitled 
to the credit they claim. 

32. Respondents argue that a subrogation claim exists only as to benefits 
already paid.  The ALJ disagrees.  Under the provisions of Section 8-41-203 (1), C.R.S. 
the insurer’s subrogation rights include both past and future benefits for which the 
insurer is liable.  Jorgensen, supra at p. 1162.  While it is correct that an insurer can 
only settle with the third-party for the compensation already paid, see, Metcalfe at page 
1148, the insurer’s subrogation rights extend to its potential future liability for workers’ 
compensation benefits to Claimant.  Under the terms of the Agreement entered into 
between Claimant and Respondents the Respondents assigned their subrogation “lien” 
or subrogation rights acquired by operation of the statute back to Claimant in exchange 
for an agreement that Claimant would pay a portion of her recovery to Respondents 
under the formula set forth in the Agreement.  Thus, Respondents by the terms of the 
Agreement assigned or gave back to Claimant their subrogation rights for their future 
liability for workers’ compensation benefits to Claimant.  As a consequence of the 
Agreement Respondents are only entitled to recover or credit the $19,481.81 they 
received under the formula found in the Agreement and are not entitled to any future 
credit for Claimant’s net recovery as they assigned that right back to the Claimant.  This 
conclusion is further supported by the language in the Agreement which provides that 
nothing in the Agreement is intended to apply to or limit in any way Claimant’s right to 
receive further workers’ compensation benefits.  Respondents, by claiming a credit for 
the $175,336.28 net recovery by Claimant, limit Claimant’s right to receive further 
workers’ compensation benefits as Respondent essentially claim that they will not owe 
Claimant any future benefits until the full amount of the credit is used up.  This result is 
inconsistent with the language of the Agreement entered into between Claimant and 
Respondents.  The ALJ concludes that the terms of the Agreement assigning 
Respondents subrogation claim to Claimant entitles Claimant to retain the entirety of the 
net recovery of $175,336.28 and to also continue to receive workers’ compensation 
benefits from Respondents without credit for any amount of such net recovery.  The ALJ 
therefore concludes that Respondents are not entitled to a credit in the amount of 
$175,336.28 against Claimant’s future workers’ compensation benefits. 

     

ORDER 

 It is therefore ordered that: 

1. Employer/Insurer shall pay Claimant PPD benefits in the aggregate amount of 
$13,896.06 payable at the TTD benefit rate not to exceed 50% of the 
applicable State Average Weekly Wage as provided in Section 8-42-107 
(8)(d), C.R.S. 

2. Claimant’s claim for penalties against Respondents under Sections 8-43-304 
and 305, C.R.S. is denied and dismissed. 
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3. Respondents claim for credit in the amount of $175,336.28 against their 
future liability to Claimant for workers’ compensation benefits or medical 
expense is denied and dismissed. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

DATED:  January 19, 2012 

      
 Ted A. Krumreich 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-708-121 

 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she is unable to 
earn any wages in the same or other employment and is entitled to permanent 
total disability benefits? 

 Did claimant prove by a preponderance of the evidence that she is entitled to 
Grover-type medical benefits to maintain her condition at maximum medical 
improvement? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

 Employer operates a chain of large retail stores. On November 22, 2005, 
claimant began working for employer as a sales associate in the sporting goods 
department at the store in Avon, Colorado. On November 30, 2006, claimant sustained 
an admitted injury to her lower back moving a box of cash register tapes. Claimant last 
worked for employer in 2008.  

 Claimant's age at the time of hearing was 39 years. Claimant resides at 
her father’s home in Colorado, where she also lives with her son, his girlfriend, and her 
granddaughter. While working for employer, claimant commuted approximately one 
hour each direction to Avon and back. Claimant attended high school, but quit her 
senior year. Claimant obtained her GED at age 25. 
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 In February of 2011, the Social Security Administration awarded claimant 
disability insurance (SSDI) benefits, retroactive to October of 2008. Wayne L. Callen, 
M.D., has been claimant’s personal physician since she was a 12-year-old. Dr. Callen 
completed a MEDICAL SOURCE STATEMENT OF ABILITY TO DO WORK-RELATED 
ACTIVITIES (PHYSICAL) form for the Social Security Administration. 

 Employer referred claimant to Eric Olson, D.O., who acted as gatekeeper 
physician. Dr. Olson referred claimant to various medical providers through the course 
of her treatment and provided work restrictions. Dr. Olson referred claimant to Scott 
Raub, D.O., to administer diagnostic/therapeutic epidural steroid injections and facet 
blocks. Claimant reported no relief from her pain complaints. 

 Dr. Raub referred claimant to Orthopedic Surgeon Todd W. Peters, M.D., 
for a surgical consult on March 28, 2007.  Dr. Peters recommended surgery to fuse the 
L5 to S1 vertebrae and released claimant from all work.  

 Insurer referred claimant to Neurosurgeon James Ogsbury III, M.D., for an 
independent examination to review the surgical recommendation of Dr. Peters. Dr. 
Ogsbury informed claimant she would need to quit smoking the pack-a-day of cigarettes 
six weeks prior to any surgery, if surgery is indicated. Dr. Ogsbury noted claimant had 
congenital pars defect and grade I spondylolisthesis (segmental instability of the L5 
upon the S1 vertebral body). Dr. Ogsbury recommended flexion/extension x-ray studies 
of claimant’s lumbar spine to determine the degree of instability and a psychosocial 
assessment to determine whether she was a surgical candidate. 

 Dr. Olson referred claimant for the x-ray studies and noted on June 22, 
2007, the radiologist reported no instability. On August 2, 2007, Dr. Olson noted 
claimant was not a surgical candidate and had reached maximum medical improvement 
(MMI).  

 Dr. Olson referred claimant to J. Randall Burris, M.D., to perform an 
impairment assessment on August 29, 2007. Dr. Burris noted that claimant had 
undergone some 50 sessions of physical therapy treatment, as well as injection therapy 
by Dr. Raub. Upon physical examination, Dr. Burris found no evidence of radiculopathy. 
Dr. Burris noted that flexion/extension x-ray studies of claimant’s lumbar spine showed 
no instability. Dr. Burris determined that claimant had reached MMI, with permanent 
medical impairment of 5% of the whole person according to the American Medical 
Association Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) 
(AMA Guides). Dr. Burris opined that claimant required no further medical treatment to 
maintain her condition at MMI and that she should be released from medical care.  

 Insurer filed a Final Admission of Liability (FAL), admitting liability for 
permanent partial disability (PPD) benefits in the amount of $18,422.88, based upon Dr. 
Burris’s 8% whole person rating. The Division of Workers' Compensation appointed 
Lynne A. Fernandez, M.D., to perform an independent medical examination (DIME). 
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 Dr. Fernandez evaluated claimant on February 11, 2008, and agreed that 
claimant had reached MMI on August 29, 2007, as determined by Dr. Burris. Dr. 
Fernandez opined it highly unlikely claimant would benefit from fusion surgery 
recommended by Dr. Peters. Dr. Fernandez confirmed through her testimony that she 
did not believe claimant would require any additional medical treatment to maintain her 
condition at MMI. Dr. Fernandez was unable to determine whether claimant sustained 
lumbar range of motion (ROM) deficits upon flexion testing because of inconsistent 
effort given by claimant. Dr. Fernandez determined claimant had permanent medical 
impairment, which she rated at 8% of the whole person according to the AMA Guides. 
Dr. Fernandez however recommended that Dr. Peters or Dr. Ogsbury be given an 
opportunity to review the flexion/extension films. 

 Dr. Peters reevaluated claimant on April 9, 2008, to review the 
flexion/extension films of her lumbar spine. Upon physical examination, Dr. Peters noted 
claimant reported hypoesthesia of the right lower extremity in a stocking-like distribution 
(a non-physiologic distribution). Dr. Peters continued to opine that surgery might offer 
just over 50% possibility of relief of some portion of her lower back pain. Dr. Peters 
wrote: 

 I discussed with [claimant] that as she has gone through an extensive 
amount of conservative measures then [fusion surgery] would be a possibility if she 
does not wish to continue with conservative measures. I did suggest that she would 
have to stop smoking …. 

 **** 

 Of note, there were several indicators for a possible relief of surgical 
intervention. Interesting to me, the main indicator that I saw against having surgery 
was the stable flexion and extension films.  

 (Emphasis added). Dr. Peters thus continued to recommend he perform 
surgery. 

 Insurer submitted Dr. Peters’ recommendation for surgery for peer review 
by Orthopedic Surgeon Peter Garcia, M.D. On May 5, 2008, Dr. Garcia reviewed the 
medical records and spoke with Dr. Peters. Dr. Garcia noted that there was no 
instability shown on the flexion/extension x-ray studies of claimant’s lumbar spine and 
that claimant’s spondylolisthesis was mild and stable. Dr. Garcia recommended against 
surgery requested by Dr. Peters as not medically necessary according to peer-review 
guidelines. 

 Dr. Fernandez performed a follow-up DIME on April 27, 2009, to review 
additional medical records, including Dr. Peters’ report recommending surgery. Upon 
physical examination, Dr. Fernandez noted claimant exhibited a great deal of pain 
behavior. Dr. Fernandez noted claimant continued to complain of low back pain and 
right lower extremity numbness. Dr. Fernandez however diagnosed: 
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Physiologically inconsistent radicular pattern and pain behavior throughout this 
evaluation. 

MMI: I have not changed my opinion as to the date of MMI. This remains 08/29/07. 

**** 

In regards to the question of surgery, it is my understanding Dr. Peters is 
recommending surgery. I was surprised that he was willing to move forward with 
surgery without at least a psychological evaluation. I think this is important in 
light of the inconsistencies noted on exam and therefore recommend a psych 
evaluation. 

(Emphasis added).   

Dr. Fernandez reevaluated claimant’s permanent medical impairment, found 
more consistent effort when measuring ROM deficits, and rated her impairment at 10% 
of the whole person based upon the AMA Guides. Dr. Fernandez’s determination of 
MMI and permanent medical impairment is presumptively correct unless overcome by 
clear and convincing evidence. Neither party is seeking to overcome Dr. Fernandez’s 
determination of MMI and permanent medical impairment.   

 On January 2, 2009, Laura Moran, M.D., examined claimant for the Social 
Security Administration. Dr. Moran opined that claimant could alternate the activities of 
sitting, standing, and walking, for no more than an hour at a time, for a total of eight 
hours a day, and that she could lift and carry about 20 pounds. 

 On January 14, 2009, Alan Ketelhohn, M.D., conducted a physical 
residual functional capacity assessment (FCE) for the Social Security Administration. 
Dr. Ketelhohn opined that claimant’s report of her symptoms was only partially credible 
and that the severity of limitations was internally inconsistent and inconsistent with 
abilities displayed at exams. 

 Insurer referred claimant to Ron Carbaugh, Psy.D., for a pre-surgical 
psychological evaluation. Dr. Carbaugh evaluated claimant on July 1, 2009. Dr. 
Carbaugh reported his findings: 

[Claimant’s] overall clinical presentation suggested a role of psychosocial factors in her 
ongoing pain. She does appear to have a dependent personality style and it is 
likely that her pain is allowing her to avoid responsibilities and demands outside 
the home and to seek dependency gratification from others. Note that similar patients 
tend to rely on external sources of pain management and passively resist assuming 
more self-responsibility for symptoms control.  In that regard, note that [claimant] is not 
exercising on a regular basis and has developed few pain management strategies 
on her own. She continues to smoke in the face of recommendations by her care 
providers to quit. 

**** 
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[N]ote that there are psychological factors involved in the etiology and 
maintenance of her pain disorders, factors that will not be resolved by a lumbar 
surgical procedure. 

(Emphasis added).  

Dr. Carbaugh cautioned claimant’s medical providers to expect a slow rehabilitation 
from any surgery, to expect claimant would be unwilling to push herself through physical 
discomfort of physical rehabilitation, and to highly correlate her subjective complaints of 
pain with objective medical findings. 

 Insurer referred claimant to Orthopedic Surgeon James K. Weaver, M.D., 
for an independent medical examination on February 8, 2010. On physical examination, 
Dr. Weaver noted that claimant is overweight and displayed elaborate pain behavior: 

She cannot get up from a recumbent position without assistance. She … walks in a 
hesitant way. She is able to toe walk and heel walk but displays tremulous and 
unphysiologic behavior in attempting to do so. 

**** 

When asked to bend forward, she can reach only as far as her knees, yet when helping 
her sister fill out the face sheet, she leaned forward without apparent difficulty. 

**** 

[Claimant] is her own worst enemy. 

(Emphasis added).  

Dr. Weaver found no evidence of muscle atrophy and noted claimant reported 
hypoesthesia just below the knee in a non-physiologic stocking-type distribution. Dr. 
Weaver opined that claimant was obviously magnifying her symptoms. Dr. Weaver 
concluded that, because of the inconsistencies claimant had shown, he would be very 
reluctant to perform surgery. 

 Insurer asked Orthopedic Surgeon Brian Reiss, M.D., to review medical 
record evidence of claimant’s treatment and to provide another surgical opinion. Dr. 
Reiss opined that claimant is not a good candidate for surgical intervention. Dr. Reiss 
explained: 

To [claimant’s] detriment there are a number of factors that would correlate … with a 
poor potential outcome. There are well-documented nonphysiologic findings and 
pain behaviors. Her flexion and extension films do not show significant motion. She is 
a smoker. She has a psychological evaluation which raises many red flags and 
considerable concern about her … response to intervention. 

**** 
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[Dr. Weaver] noted nonphysiologic findings and pain behaviors. He concluded after his 
examination of the flexion and extension x-rays that there was no motion noted. His 
physical examination revealed numbness in a stocking distribution and no true 
weakness …. 

(Emphasis added).  

Like Dr. Weaver, Dr. Reiss recommended against surgical intervention.  

 At claimant’s request, Robert Van Iderstine, CRC, performed a vocational 
assessment and testified as an expert in the area of vocational rehabilitation. At 
respondent’s request Patricia A. Anctil, CRC, performed a vocational assessment and 
testified as an expert in the area of vocational rehabilitation. 

 Ms. Anctil met with claimant and issued her first vocational assessment 
report on March 14, 2010. Prior to meeting with claimant, Ms. Anctil reviewed medical 
and employment records. Ms. Anctil noted discrepancies between claimant’s alleged 
restrictions and her activity during her meeting with Ms. Anctil. For example, claimant 
told Ms. Anctil that climbing stairs was a problem and she did not know when she last 
climbed stairs, but she admitted that she had taken the stairs to get to her attorney’s 
office that day. While claimant told Ms. Anctil that she had a sitting tolerance of 5–6 
minutes, claimant sat for longer than 30 minutes at one time periods during her meeting 
with Ms. Anctil. 

 After meeting with claimant, Ms. Anctil reviewed additional medical 
records and watched a video surveillance DVD of claimant obtained by an investigator 
in August of 2009. Ms. Anctil noted that claimant was shown on the video bending on 
numerous occasions, including to ground level; wearing flip-flop type sandals while 
walking on uneven ground and performing yard work; standing on one foot while kicking 
a rock, adjusting her sandal, and briefly extending her left leg; forcefully pushing an 
instrument, using her right and her left hand, while cleaning off a barbeque grill; carrying 
a variety of items; and standing and walking for a total of approximately 40 minutes, 
including raking for approximately 10 minutes. Based on the activities she observed on 
the surveillance video, Ms. Anctil opined that claimant would be able to perform tasks 
above the sedentary work level. Ms. Anctil analyzed claimant’s transferable skills and 
conducted vocational research. Ms. Anctil persuasively concluded that claimant is 
capable of earning wages in her commutable labor market. 

 On March 4, 2011, insurer filed an amended FAL, admitting liability for 
PPD benefits in the amount of $23,028.60 based upon Dr. Fernandez’s impairment 
rating of 10% of the whole person. Insurer denied liability for Grover-type medical 
benefits based upon Dr. Fernandez’s testimony. 

 On May 9, 2011, Jutta Worwag, M.D., M.P.H., conducted an independent 
medical examination of claimant and reviewed video DVD surveillance of claimant’s 
activities on August 12, 2009 (Exhibit L). In her report, Dr. Worwag noted that claimant 
showed significant pain behavior during history and exam, such as grimacing, shifting 
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positions, changing from sit to stand and back to sit, verbalization, moaning and 
tearfulness during physical examination. Dr. Worwag noted an example from her 
physical examination of claimant where she had claimant perform the “Gillet” test, 
during which claimant swayed with apparent loss of balance and did quite elaborate 
maneuvering that instead showed that claimant really had excellent balance.  

 Like so many of claimant’s physicians, including Dr. Peters, Dr. Worwag 
found claimant reporting lack of sensation in her right lower extremity that failed to 
correlate with physiology: 

Pinprick is perceived as absent over the entire right lower extremity in a nonphysiologic 
distribution …. 

 This finding tends to support Dr. Burris’s finding at MMI that claimant had 
no reliable signs of radiculopathy upon physical examination. Dr. Worwag found other 
inconsistencies: 

Even light touch to palpation across the low back elicits [complaints of] pain, but this is 
not the case when [claimant is] distracted. 

 Dr. Worwag diagnosed claimant’s work-related injury at most as a 
lumbosacral strain/sprain. Dr. Worwag diagnosed claimant’s preexisting grade 1 
spondylolisthesis as stable, based upon x-ray studies. Dr. Worwag found no evidence of 
radiculopathy on examination. Dr. Worwag observed: 

[S]ignificant discrepancies in reported functional limitations and actual function 
documented on video surveillance. 

 Dr. Worwag documented that claimant displayed 5/5 positive Waddell 
signs, which are non-physiologic findings.   

 Dr. Worwag opined that Dr. Callen’s treatment, consisting of 
pharmacological management, is not reasonable, necessary nor appropriate to treat 
claimant’s work-related injury. Dr. Worwag agreed with Dr. Fernandez that no 
maintenance treatment is indicated. Dr. Worwag explained the basis for her medical 
opinion: 

[Claimant] has a stable grade 1 spondylolisthesis at L5/S1, no clinical evidence of 
radiculopathy, and based upon stability criteria and psychological evaluation is not a 
surgical candidate for fusion. She was not found to be a surgical candidate by DIME 
physician Dr. Fernandez and by several other physicians including Dr. Ogsbury, 
Dr. Reiss, Dr. Weaver and Dr. Garcia. I agree with their assessment. The patient 
has significant non-injury related factors which include family stressors and, most 
importantly, psychological/personality traits which strongly influence her perceived 
subjective functional limitations. The patient has pervasive pain behavior and 
reports subjective functional limitations that significantly outweigh objective 
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findings and are not consistent with [her] function documented on the 
surveillance video. 

(Emphasis added). 

 During the course of her deposition, Dr. Fernandez viewed the video 
surveillance of claimant’s activities on August 12, 2009. Dr. Fernandez testified that she 
did not observe any evidence of pain behavior in the video and that claimant’s activity 
on the video demonstrated ranges of motion that were inconsistent with her reports to 
Dr. Fernandez. According to Dr. Fernandez, claimant showed she is able to bend quite 
easily without apparent pain. Dr. Fernandez opined that claimant remains at MMI and 
that no further medical treatment is reasonably necessary to cure and relieve her work-
related lower back strain/sprain. Dr. Fernandez continued to opine that surgery 
recommended by Dr. Peters is not reasonably necessary to cure and relieve the effects 
of claimant’s preexisting grade 1 spondylolisthesis. Dr. Fernandez’s medical opinion 
and testimony are credible and persuasive. 

 Dr. Worwag persuasively testified to the following: Claimant’s work-related 
injury involved a lumbosacral sprain or strain, which should have resolved within 6 to 12 
weeks. On a medically objective basis, it appears that claimant has recovered from her 
sprain/strain injury. Claimant’s pain behaviors during her exam were inconsistent with 
her activity shown in the surveillance video, including wearing flip-flop sandals walking 
on uneven ground, carrying, raking, and cleaning the barbeque grill.  

 Dr. Worwag persuasively testified that, from a medical standpoint, 
claimant is capable of working and that she is physically capable of doing the jobs 
identified by Ms. Anctil. Those jobs include: Front desk clerk, parking garage cashier, 
admissions representative, sales, entry-level clerical, and receptionist. Dr. Worwag 
disagreed with restrictions Dr. Callen reported to the Social Security Administration, 
noting that the restrictions were inconsistent with activities of daily living and with 
claimant’s activity in the surveillance video. Although she gave claimant physical activity 
restrictions, Dr. Worwag testified that claimant likely should be able to safely exceed 
those restrictions. Dr. Worwag explained that claimant had normal motor strength and 
no muscle atrophy in her legs, indicating that she is using her body more than she 
represents to Dr. Callen and other medical providers. Crediting Dr. Worwag’s medical 
opinion, claimant is magnifying or exaggerating her symptoms.   

 At hearing claimant testified about functional limitations she attributes to 
her injury at employer. Claimant daily takes pain medications, including Percocet, 
prescribed by Dr. Callen. Claimant sees Dr. Callen once per month. Claimant stated she 
is unable to sit for more than 30 minutes before her right leg goes numb. Claimant 
states she can stand for up to 10 to 15 minutes. Claimant stated she is afraid to drive 
her car because of her pain medications. Claimant stated she is unable to load the 
bottom level of her dishwasher. Claimant stated she can dust her house but leaves 
vacuuming and laundry to her son and daughter in law. Claimant repeatedly stood up 
and sat down during her testimony. Claimant walked slowly to the witness stand, and 
limped when she left the witness stand. Claimant stated that she could bend only 
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slightly at the waist because of her low back pain. At the request of respondents’ 
counsel, claimant stood up and bent forward only slightly to demonstrate the limits of 
forward flexion. Claimant’s functioning at hearing was markedly inconsistent with her 
appearance and the level of functioning she demonstrated on the August 12, 2009, 
video surveillance. 

 Crediting the medical opinions and testimony of Dr. Fernandez and Dr. 
Worwag, the Judge is unable to credit either claimant’s testimony or the physical 
complaints she makes to her medical providers. The medical record evidence is replete 
with non-physiologic findings by many of claimant’s evaluating and treating providers, 
as well as findings of inconsistencies and exaggerated pain behaviors. Evidence of non-
physiologic complaints, inconsistencies, and exaggerated pain behaviors throughout the 
medical record support Dr. Weaver’s opinion that claimant is magnifying her symptoms. 
Although physicians who have examined claimant appear reluctant to attribute 
claimant’s complaints to intentional misrepresentation, the surveillance video shows 
claimant functions at a much higher level when she is unaware that she is being 
observed. Claimant’s physical complaints, reporting of pain, and self-reporting of 
functional abilities are unreliable, lack credibility, and should not be given weight in 
determining her ability to work.     

 It is more probably true that claimant’s commutable labor market is 
unchanged by her work-related injury and extends from Leadville to areas of Summit 
County and Eagle County that lie within an hour of driving time from Leadville. Crediting 
the vocational opinion of Ms. Anctil, claimant’s commutable labor market is not limited to 
Leadville. Although claimant told Ms. Anctil in 2010 that she could only tolerate driving 
for 20 minutes, and in 2011 that she could only tolerate driving for 10 minutes, 
claimant’s self-reported driving restrictions are unsupported by persuasive medical 
evidence. Dr. Callen assigned a 30-minute sitting restriction, which would limit claimant 
to Leadville, or possibly to commuting to Copper Mountain in Summit County. The 
Judge however credits the medical opinions of Dr. Worwag, Dr. Weaver, Dr. Moran, and 
Dr. Ketelhohn, as persuasive in finding it medically reasonable that claimant’s 
commutable labor market include areas of Eagle County and Summit County, and other 
areas that lie within an hour’s drive of Leadville. 

 The Judge credits the vocational opinion of Ms. Anctil because she based 
her vocational opinion upon two meetings with claimant, review of the medical and 
employment records, review of the surveillance video, analysis of claimant’s 
transferable skills, and vocational research. Crediting the vocational opinion of Ms. 
Anctil, claimant retains the physical capacity to work in both the sedentary and light 
categories of work. Claimant is capable of earning wages in positions within those 
categories of work within her commutable labor market. Ms. Anctil identified several 
jobs within claimant’s commutable labor market that had recently been posted through 
the Work Force Center and that claimant would be capable of doing within her 
restrictions. Ms. Anctil also testified about at-home positions available through the 
Colorado Division of Vocational Rehabilitation that claimant could perform within Dr. 
Callen’s restrictions and within claimant’s self-reported restrictions and demonstrated 
skill levels. 



 

 63 

 Claimant failed to show it more probably true than not that she reasonably 
requires additional medical treatment to maintain her condition at MMI. The persuasive 
medical evidence shows claimant’s work-related injury at most involves a lumbosacral 
sprain/strain that resolved by August 29, 2007. Although claimant has a grade 1 
spondylolisthesis condition at the L5-S1 level of her lumbar spine, persuasive medical 
evidence shows that condition is preexisting, stable, and unrelated to her work-related 
injury. Dr. Worwag and Dr. Fernandez persuasively agree that claimant requires no 
maintenance treatment to maintain her condition at MMI. Crediting the medical opinion 
of Dr. Worwag, the medications Dr. Callen is prescribing to address claimant’s 
complaints of pain are not reasonably necessary to cure and relieve the effects of her 
work-related injury. In addition, Dr. Worwag persuasively criticized Dr. Callen’s refusal 
to conduct periodic urine drug screening of claimant as unreasonable under applicable 
medical treatment guidelines and the general standard of care.  

 Claimant failed to show it more probably true than not that she is unable to 
earn wages in the same or other employment. As found, there are positions reasonably 
available to claimant within her commutable labor market and within the sedentary to 
light categories of work for which she retains transferrable skills to perform. Claimant 
therefore retains the capacity to earn wages in the same or other employment. Claimant 
thus failed to prove by a preponderance of the evidence that she is permanently and 
totally disabled as a result of her work-related injury.  

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Permanent Total Disability Benefits: 

Claimant argues she has proven by a preponderance of the evidence that she is 
permanently and totally disabled as a result of her work-related injury. The Judge 
disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  To prove her claim that she is permanently and 
totally disabled, claimant shoulders the burden of proving by a preponderance of the 
evidence that she is unable to earn any wages in the same or other employment.  
Sections 8-40-201(16.5)(a) and 8-43-201, supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    
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When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The term "any wages" means more than zero wages.  See Lobb v. Industrial 
Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim 
Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is able to 
earn any wages, the ALJ may consider various human factors, including claimant's 
physical condition, mental ability, age, employment history, education, and availability of 
work that the claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 
P.2d 550 (Colo. 1998).  The critical test is whether employment exists that is reasonably 
available to claimant under his or her particular circumstances.  Weld County School 
Dist. Re-12 v. Bymer, supra. 

Here, the Judge found claimant failed to show it more probably true than not that 
she is unable to earn wages in the same or other employment. Claimant thus failed to 
prove by a preponderance of the evidence that she is permanently and totally disabled 
as a result of her work-related injury. 

As found, there are positions reasonably available to claimant within her 
commutable labor market and within the sedentary to light categories of work for which 
she retains transferrable skills to perform. 

The Judge concludes claimant’s request for an award of permanent total 
disability benefits should  be denied and dismissed. 

B. Grover-Type Medical Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to Grover-type medical benefits to maintain her condition at MMI.  The Judge 
disagrees. 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 
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Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  

The need for medical treatment may extend beyond the point of MMI where 
claimant requires periodic maintenance care to prevent further deterioration of her 
physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  An 
award for Grover medical benefits is neither contingent upon a finding that a specific 
course of treatment has been recommended nor a finding that claimant is actually 
receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals 
Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 
916 P.2d 609 (Colo. App. 1995). 

As found by the Judge, claimant failed to show it more probably true than not that 
she reasonably requires additional medical treatment to maintain her condition at MMI.  
Claimant thus failed to prove by a preponderance of the evidence that she is entitled to 
Grover-type medical benefits.  

The Judge credited the medical opinions of Dr. Worwag and Dr. Fernandez in 
finding claimant requires no maintenance treatment to maintain her condition at MMI. As 
found, claimant’s work-related injury at most involves a lumbosacral sprain/strain that 
resolved by August 29, 2007.  

Although claimant has a grade 1 spondylolisthesis condition at the L5-S1 level of 
her lumbar spine, the Judge found that condition is preexisting, stable, and unrelated to 
claimant’s work-related injury at employer. Dr. Peters’s recommendation for surgery is 
not reasonably necessary to cure and relieve the effects of claimant’s sprain/strain 
injury.  

The Judge further credited the medical opinion of Dr. Worwag in finding that 
medications prescribed by Dr. Callen to address claimant’s complaints of pain are not 
reasonably necessary to cure and relieve the effects of her work-related injury.  

The Judge concludes claimant’s request for an award of medical benefits to 
maintain her condition at MMI should be denied and dismissed. Claimant request for an 
award of medical benefits to pay for surgery recommended by Dr. Peters or for 
medications prescribed by Dr. Callen should likewise be denied and dismissed.  

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s request for an award of permanent total disability benefits is 
denied and dismissed. 
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2. Claimant’s request for an award of medical benefits to maintain her 
condition at MMI is denied and dismissed.  

3. Claimant request for an award of medical benefits to pay for surgery 
recommended by Dr. Peters or for medications prescribed by Dr. Callen is denied and 
dismissed. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  __January 19, 2012___ 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-811-254-03 

ISSUE 

 The following issue was raised for consideration at hearing: 

1. The issue raised for consideration at hearing relates to Claimant’s award 
of permanent partial disability benefits and whether Claimant’s permanent 
impairment rating should be converted to a whole person. 

 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

1. Claimant was employed as a police sergeant for the city of ___ when she 
suffered a compensable injury on September 18, 2009.  Claimant was closing the door 
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to her patrol vehicle when her left shoulder popped and clicked resulting in immediate 
pain, numbness, and tingling in her arm, shoulder, and neck areas.   

 
2. After her injury Claimant was direct to Dr. Kistler for evaluation. Dr. Kistler 

then referred Claimant for evaluation with orthopedic surgeon, Dr. Gottlob. 
 
3. Dr. Gottlob diagnosed Claimant with an acute complete tear of the 

supraspinatus and biceps tendon subluxation.  Dr. Gottlob subsequently recommended 
and performed an arthroscopic left shoulder subacromial decompression acromioplasty 
and arthroscopic debridement of the humeral head.  Claimant received the 
recommended surgery on January 15, 2010. 

 
4. Claimant testified that after her first surgery, she continued to experience 

pain from her left shoulder capsule down her arm and into her shoulder area.  Claimant 
also experienced tightness and spasms in the areas of her shoulder blade, latissimus 
dorsi, trapezius, and into her neck causing severe headaches.   

 
5. As a result of Claimant’s continued symptoms, Dr. Gottlob recommended 

a left shoulder arthroscopic capsulorrhaphy, which he performed on July 21, 2010.   
 
6. After her second surgery, Claimant remained symptomatic in her shoulder 

capsule with tightness and weakness in her latissimus dorsi, trapezius, shoulder blade, 
and up her neck resulting in severe headaches.   

 
7. Due to Claimant’s ongoing symptoms, Dr. Gottlob recommended and 

performed a left shoulder hemiarthroplasty replacement on November 12, 2010.  This 
represents Claimant’s third surgical intervention as a consequence of her industrial 
injury. 

 
8. Due to her three surgeries, Claimant has scarring located on top of her 

shoulder that is roughly 5 inches long and 1 inch in width.   
 
9. In the course of Claimant’s treatment for her left shoulder injury, Claimant 

was also diagnosed with CRPS.  The CRPS was determined to be causally related to 
her admitted industrial injury of September 18, 2009. 

 
10. Claimant testified that she can distinguish between the symptoms related 

to her CRPS and her mechanical left shoulder injury, as they represent two very 
different types of pain.  Claimant testified that as a result of the CRPS, she experiences 
numbness, tingling, cold sweats, as well as extreme hot and cold sensations.  In 
regards to the mechanical symptoms related to her shoulder, Claimant testified that she 
experiences sharp pains, tightening /overcompensation of her muscles, weakness, and 
knots located in her trapezius, shoulder blade, neck, and latissimus dorsi.  As a result, 
the mechanical shoulder symptoms were treated with dry needling.   
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11. Upon reaching MMI, Claimant was assigned permanent work restrictions 
of no overhead activities or use of her left arm out and away from her body.  These 
represent restrictions that Claimant had throughout the course of her treatment. 

 
12. As a result of her permanent restrictions, Claimant is no longer employed 

as a police sergeant with the ___ police department. 
 
13. Claimant testified that she is currently experiencing symptoms that are 

directly related to her mechanical shoulder injury.  These symptoms include sharp pain 
in her shoulder which travels up her trapezius, through her neck, and down her arm.  
She also experiences tightness/weakness in her latissimus dorsi that extends through 
her shoulder blade and up her neck resulting in severe headaches.   

 
14. Claimant testified that her current range of motion for her left arm is limited 

to 90 degrees upward, less than 90 degrees outward, and only to her left back pocket 
when reaching behind her body.  

 
15. As a result of her injury, Claimant’s shoulder is less functional as 

“everything is different” due to her injury and three surgeries.  (Hearing Tr. at 2:08pm).  
Claimant testified that due to her injury she cannot comb her hair, lift her son, or do 
anything overhead.   

 
16. Claimant testified that if she attempts to lift her left arm above her shoulder 

or away from her body her symptoms in her shoulder, trapezius, neck, shoulder blade, 
and latissimus dorsi increase incrementally, resulting in severe headaches. 

   
17. Claimant’s current symptoms also negatively affect her ability to sleep, as 

she repositions herself 25 to 30 times a night.   
 
18. Claimant has also experienced significant muscle loss/atrophy in her left 

deltoid, arm, pectoral, latissimus dorsi, and back muscles due to her shoulder injury and 
related functional limitations.   

 
19. Dr. Gottlob, Claimant’s orthopedic surgeon, corroborates Claimant’s 

testimony as he states that “her pain increases with activity and therapy.  Her pain 
continues to cause weakness and restricted motion.”   

 
20. The May 31, 2011, Impairment Rating report by ATP, Dr. Kistler, also 

corroborates Claimant’s testimony in regards to her permanent restrictions and ongoing 
symptoms.  Dr. Kistler states, in detail: 

 
The patient is obviously incapable of doing the job as a police officer and not 

expected to ever improve enough to do duty as a police officer.  In addition, she has a 
great deal of difficulty doing acts of self care in that she cannot reach behind her and is 
quite limited from the standpoint of forward flexion and abduction particularly as well as 
internal rotation.  She has a lot of trouble dressing, bathing and washing herself.  She is 
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unable to lift her child.  She has a lot of difficulty doing her hair.  She has considerable 
difficulty interacting with her child and even dressing herself.  

 
21. Claimant has established by a preponderance of the evidence that she 

has suffered functional impairment beyond the schedule of impairment due to her left 
shoulder injury and three subsequent surgeries.  Claimant’s testimony is credible, 
persuasive, and supported by the extensive medical record submitted into evidence. 

22. Based on the medical records, and Claimant’s credible and persuasive 
testimony, it is found and concluded that the situs of Claimant’s functional impairment is 
above the arm at the shoulder.  Therefore Claimant’s impairment is not on the schedule, 
as a result she is entitled to a whole person impairment rating.  

 

CONCLUSIONS OF LAW 

 Having made the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at 
a reasonable cost to Employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-42-101, C.R.S.  A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

2. The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved. The ALJ has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000).  
 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). A Workers’ 
Compensation case is decided on its merits. Section 8-43-201, C.R.S. 

 
4. Section 8-42-107, C.R.S., sets forth two different methods of compensating 

medical impairment. Subsection (2) provides a schedule of disabilities and 
subsection(8) provides for whole person ratings. The threshold issue is 
application of the schedule and this is a determination of fact based upon a 
preponderance of the evidence. The application of the schedule depends upon 
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the “situs of the functional impairment” rather than just the situs of the original 
work injury. Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. 
App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. 
App. 1996). Whether a claimant has suffered the loss of an arm at the shoulder 
within the meaning of Section 8-42-107(2)(a), C.R.S., or a whole person medical 
impairment compensable under Section 8-42-107(8)(c), C.R.S., is for 
determination on a case by case basis. See DeLaney v. ICAO, 30 P.3d 691 
(Colo. App. 2000); Keebler Company v. ICAO, 02CA1391 (Colo. App. 2003) 
(NSOP). 

 
5. Pain and discomfort which limit a claimant’s ability to use a portion of the body is 

considered functional impairment for purposes of determining whether an injury 
is off the schedule. See Langton v. Rocky Mountain Healthcare Corp., supra; 
Mader v. Popejoy Construction Co., Inc., W.C. No. 4-198-489 (August 9, 1996). 
 

6. Evidence of pain and discomfort beyond the arm may support a finding of 
functional impairment to the whole person, where the pain or discomfort limits the 
Claimant’s use of a portion of the body beyond the arm.  Wiersema v High Valley 
Environmental, Inc., W.C. No. 4-178-272, March 28, 1997.  Evidence of pain in 
the claimant’s shoulders, chest and neck which limited movement of the 
claimant’s shoulder joint was sufficient to support the ALJ’s finding of functional 
impairment of the whole person.  Id.  In Weirsema, the ALJ credited evidence 
which showed Claimant has pain upon movement of his entire shoulder girdle 
resulting in his inability to perform overhead work as persuasive in determining 
that the Claimant suffered a functional impairment beyond the arm.  Id.   

 
7. Claimant has proven by a preponderance of the evidence that the situs of her 

functional impairment extends beyond the “arm at the shoulder.”  Claimant’s 
extensive medical record and credible testimony demonstrates that her 
symptoms related to her shoulder injury extend to her shoulder blade, trapezius, 
latissimus dorsi, upper back, and into her neck.  As a result of her pain and 
functional limitations, Claimant is unable to lift her left arm above her shoulder, 
and has permanent work restrictions of no overhead activities or activities away 
from her body. Claimant also credibly testified that when she attempts to lift her 
arm overhead, she experiences an incremental increase in symptoms beyond 
her arm at the shoulder.  Furthermore, Claimant has also experienced muscle 
lose/atrophy in her back, shoulder, and pectoral muscles.  Thus, the record 
clearly establishes that Claimant has suffered functional impairment that is not 
located on the schedule of permanent impairment. 

 
ORDER 

 It is therefore ordered that: 

1. Respondents shall be liable for benefits based on 20% whole person 
impairment.   
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2. Respondent(s) shall pay statutory interest at the rate of eight percent (8%) 
per annum on all amounts due and not paid when due. 

Any and all issues not determined herein are reserved for future decision. 
 

DATED:  January 19, 2012 

Margot W. Jones 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-628-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that he 
sustained a compensable injury proximately caused by the performance of service 
arising out of and in the course of his employment? 

 Did the claimant prove by a preponderance of the evidence that he is 
entitled to reasonable, necessary and related medical benefits as a result of the 
alleged industrial injury? 

 Did the claimant prove by a preponderance of the evidence that he is 
entitled to temporary total disability benefits as a result of the alleged injury? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 
 

13. The claimant alleges that he sustained compensable injuries in a motor 
vehicle accident (MVA) on June 9, 2011. 

14. The claimant’s medical history prior to the June 2011 MVA is significant.  
In 1999 the claimant sustained industrial injuries to his left knee and low back when he 
fell.  The claimant was treated for this injury at Boulder Community Hospital on August 
31, 1999.  At that time the claimant gave a history of “chronic-activity related low back 
syndrome with a history of disk herniation in the lower lumbar spine treated 
nonoperatively in the 1980s.”  The claimant underwent surgeries to the knee and the 
back.  The back surgery, performed on January 18, 2000, consisted of a laminectomy, 
discectomy L4-5 on the left, and L5-S1 on the left with central and foraminal 
decompression. 

15. In 2000 the claimant settled the claim for the 1999 injury for approximately 
$70,000. 
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16. On January 30, 2004 the claimant reported to the Boulder Community 
Hospital (BCH) emergency room (ER) with complaints of back and groin pain radiating 
down both legs.  In the ER the claimant attributed these symptoms to a “spider bite.”  
The claimant was admitted to BCH where he gave a history of experiencing back pain 
since the fall in 1999.  The pain was reportedly “seasonal and weather dependent.”  The 
claimant also stated that he had intermittent back pain “until yesterday when [he] states 
he rolled over in bed and woke up the following morning with an excruciating pain and 
having difficulty walking secondary to that pain.”  The claimant underwent a lumbar MRI 
that revealed a “large midline disk herniation” at L5-S1.  The claimant underwent an 
epidural steroid injection and was discharged on January 31, 2004. 

17. On October 26, 2006, the claimant sustained another industrial injury.  
The claimant was plowing snow when the plow blade caught on something causing the 
claimant to hit his head on the windshield of the vehicle he was driving.  Following this 
accident the claimant reported low back pain, pain in the lower extremities, neck pain 
and headaches.  The claimant underwent a lumbar MRI that showed a broad-based 
disc bulge at L4-5 with a small central protrusion touching the descending nerve roots at 
the lateral recess, and a broad-based disc bulge at L5 with osteophytes, and facet 
degenerative change causing mild-to-moderate lateral recess encroachment and    
moderate bilateral neural foraminal encroachment. The claimant also underwent a 
cervical MRI that revealed a moderate left paracentral disk protrusion at C6-7 and a 
slightly smaller left paracentral and central disc protrusion at C5-6. 

18. In February 2007 Dr. Kristin Mason, M.D., became an authorized treating 
physician (ATP) for the 2006 injury.  On February 15, 2007 she examined the claimant 
and reviewed the MRI results.  The claimant reported symptoms of severe headaches, 
neck pain radiating into the medial arms and forearms (right worse than left), and low 
back pain left of midline with “pins and needles down the posterolateral aspect of both 
lower extremities.”  Dr. Mason assessed disc protrusions at C5-6 and C6-7 with a 
question of free fragment, lumbar degenerative change most pronounced at L5-S1, and 
multifactorial headaches with “direct trauma and cervicogenic causes and some 
migrainous transformation.”  Dr. Mason recommended referral to an orthopedic spine 
surgeon to evaluate the cervical spine, the possibility of epidural steroid injections to 
treat the lumbar region, and Topomax to treat the headaches. 

19. In March 2007 the claimant was examined by Dr. Douglas Beard, M.D.  
Dr. Beard opined the claimant should undergo a cervical fusion at C5-6 and C6-7, and 
that the need for this procedure was causally-related to the 2006 injury.  Dr. Beard also 
noted that the claimant reported his low back pain was now absent, and that he had 
always had a “preexisting history of rather chronic indolent low back pain episodes.”  In 
light of these statements Dr. Beard opined the claimant did not sustain any new low 
back pathology from the 2006 injury that would require surgery. 

20. In May 2007 Dr. Mason referred the claimant to Dr. Nicholas Olsen, M.D., 
for a pain consultation concerning the low back.  Dr. Olsen opined the claimant 
demonstrated “clinical signs that are suggestive of both lumbar facet syndrome as well 
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as possible radiculopathy, left greater than right.”  On July 10 and July 31, 2007 Dr. 
Olsen performed lumbar transforaminal epidural steroid injections. 

21. On April 2, 2007 Dr. Beard performed a surgical fusion at C5-6 and C6-7.  
On June 28, 2007 the claimant reported to Dr. Beard that he was experiencing 
numbness radiating into the hands and upper extremities bilaterally and that he was no 
better than he was before the operation.  Dr. Beard reviewed x-rays that, in his opinion, 
showed the grafts were “incorporating quite nicely.”  Dr. Beard opined the claimant was 
at maximum medical improvement (MMI) for the cervical portion of the 2006 injury and 
released the claimant to return to work.   

22. On August 6, 2007 the claimant returned to Dr. Mason and reported 
symptoms of ongoing pain in his arms and left lower extremity as well as low back 
spasms.  The epidural steroid injections had provided no relief from the low back pain.  
Dr. Mason noted the claimant exhibited mild weakness of the left-sided C6 and C7 
myotomes and some left C7 sensory loss.  She observed restricted cervical range of 
motion.  She described the claimant’s “sitting tolerance” as limited.  The claimant 
reported he was going to Costa Rica to do light work running an inn. 

23. The claimant settled the claim for the 2006 injury for approximately 
$100,000.  He then moved to Costa Rica where he performed various jobs including 
work as a chef and bartender.  The claimant testified that after the spring of 2008 he felt 
great and did not experience neck or low back symptoms.  The claimant stated that he 
would only notice some low back symptoms after he played a round of golf, and that he 
could drive over rough roads without difficulty. 

24. The claimant returned to the United States in 2010.  Initially he worked as 
a line cook at a hotel.  The claimant testified this work did not cause him to experience 
any physical problems.  He then he obtained a job with the employer as a car salesman 
and began work on August 16, 2010.  The claimant’s duties included showing and 
selling cars and work around the lot.  The claimant was required to get in and out of 
vehicles and lift the hoods. 

25. In May 2011 the employer required all of the employees to clean up the 
dealership and the car lot.  On this day the claimant was able to perform various 
activities including using a wheel barrow and painting lines on the parking lot.  The 
claimant accomplished these tasks without apparent difficulty. 

26. The claimant testified as follows concerning the events of June 9, 2011.  
He was demonstrating a Toyota MR2 vehicle to a potential buyer.  The MR2 is a small 
two-seat mid-engine sports car.  The customer was driving the vehicle when a goose 
moved in front of the car.  The customer stopped the MR2 to avoid hitting the goose.  
The claimant, seated in the passenger’s seat, was looking in the rearview mirror and 
could see a vehicle approaching from behind.  The claimant heard the other vehicle’s 
brakes lock up and the MR2 was struck in the rear by the other vehicle.  The claimant 
described the impact as resulting in a pretty good jolt.  At the time of the accident the 
claimant believed the other vehicle was traveling between thirty and forty-five miles per 
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hour.  The claimant’s estimate of the other vehicle’s speed was based on the fact that 
the speed limit was forty miles per hour, the sounds of the tires and brakes, and his 
post-accident observation of an eight to ten foot skid mark. 

27. Ms. *D testified for the respondents.  Ms. *D was the driver of the Honda 
Civic that rear-ended the MR2.  She stated that neither she nor her passenger 
sustained any injuries in the accident.  She further testified that the impact was very 
minor and that it did only $200 damage to her car.  She stated that the front bumper 
was cracked but did not fall off of her car. 

28. After the accident the claimant returned to the employer’s premises.  He 
testified that he was experiencing pain in his heels and a stiff neck.  The claimant then 
proceeded to the Police Department to file an accident report.  The claimant reported to 
the police officer that “he had previous back and neck surgery and had pain on a fairly 
consistent basis.”  The claimant also reported that since the accident he had 
experienced weakness in his legs and “pain across the shoulder blade area, left 
shoulder, and right arm.” 

29. After he completed the accident report the claimant returned to the 
employer’s premises.  His supervisor directed the claimant to go to the emergency 
room. 

30. On June 9, 2011 the claimant reported to the BCH ER.  The claimant gave 
a history of neck and back pain after being rear-ended at forty to forty-five miles per 
hour.  The examining physician, Dr. Timothy J. Meyers, M.D., noted radicular symptoms 
in both arms and legs.  On examination Dr. Meyers observed no signs of motor 
weakness but he referred the claimant for MRI’s of his cervical and lumbar spine.  Dr. 
Meyers noted the MRI revealed no evidence of an acute herniation or spinal cord injury, 
and stated that the “etiology of [the claimant’s] symptoms are somewhat uncertain.”  Dr. 
Meyers assessed cervical and lumbosacral strains and paresthesias, bilateral upper 
and lower extremities of uncertain etiology.  Dr. Meyers prescribed Vicodin and Valium 
and referred the claimant to the “on-call neurosurgeon for persistent radicular 
symptoms.” 

31. The cervical MRI report of June 9, 2011 states that the “C3-C4 disk is 
normal in signal and height, with normal spinal canal and normal neural foramina.”  
Fusion was noted at C5-6 and C6-7.  There was a minimal “bony bar defect” at C5-6 
without spinal or foraminal stenosis.  At C6-7 there was spurring on the right causing 
moderate foraminal stenosis.  The lumbar MRI report of June 9, 2011 indicates that at 
L4-5 there was a left-sided hemilaminectomy with no evidence of foraminal or spinal 
stenosis.  At L5-S1 there was a left-sided hemilaminectomy and the disk was 
degenerated.  There was a bony bar defect with mild right and moderate left foraminal 
stenosis.  The overall impression was “straightening of the lumbar spine” suggesting 
muscle spasm. 

32. The employer referred the claimant to Concentra Medical Centers for 
treatment of the alleged injuries.  At Concentra Dr. Lori Smith, M.D., examined the 
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claimant on June 14, 2011.  The claimant gave a history of being rear-ended by a 
Honda Civic traveling thirty-five to forty miles per hour.  He reported neck, mid back and 
lower back pain.  Dr. Smith noted “radiculopathy bilaterally with some reported urinary 
urgency.”  On physical examination Dr. Smith note the claimant had “several episodes 
of muscle spasm during visit.”  Dr. Smith assessed cervical radiculopathy, cervical 
strain, lumbar strain and lumbar radiculopathy.  The claimant was directed to follow up 
with a neurosurgeon as previously scheduled, take medications, take off his next shift 
and return to regular duty on a trial basis.  Dr. Smith stated the claimant had a history 
complicated by the two-level cervical fusion in 2007 and lumbar laminectomy in 1999, 
but opined causality “is determined to be >50% given mechanism of injury and present 
history but information from neurosurgeon will be extremely important as to old vs new 
vs aggravated condition status.” 

33. On June 15, 2011, Dr. Allan Villavicencio, M.D., performed a neurological 
examination.  The claimant reported headaches, numbness and tingling in the fourth 
and fifth digits of both hands, pain down the left arm and forearm, mid-back pain, low 
back pain, “subjective bilateral lower extremity weakness,” and bilateral lower extremity 
pain.  Dr. Villavicencio recommended lateral flexion/extension x-rays to evaluate the 
claimant’s cervical fusion and check for instability, x-rays of the thoracic spine to rule out 
fracture, and lateral flexion/extension x-rays of the lumbar spine to evaluate for 
instability.  Dr. Villavicencio also recommended an EMG of the left upper extremity to 
evaluate pain and tingling in the C8 distribution. 

34. The claimant testified that on June 23, 2011 his manager advised him that 
he could not work within the restrictions imposed by Concentra.  Consequently the 
claimant ceased work and did not earn any money until he returned to work in 
September 2011.  On July 29, 2011 the employer sent a letter to the claimant stating 
that it was “saddened” the injury had prevented the claimant from performing essential 
job duties since June 23, 2011.  The letter discharged the claimant from employment 
effective July 29, 2011. 

35. On June 24, 2011 the claimant underwent flexion/extension x-rays.  The 
report issued by radiologist Dr. John Lemon, M.D., states the motion above the fusion at 
C5-7 “is somewhat limited due to the fusion” but “this is probably within normal limits.”    
There was no reported abnormality of the thoracic spine.  The overall impression was 
“normal.” 

36. On June 24, 2011 Dr. Kathryn Bird, D.O.. examined the claimant at 
Concentra.  Dr. Byrd imposed restrictions of no lifting greater than 10 pounds, no 
pushing or pulling greater than 10 pounds, no bending, and no driving company 
vehicles. 

37. On July 1, 2010 the claimant returned to Dr. Villavicencio.  Dr. 
Villavicencio reviewed the June 24 flexion/extension x-rays of the cervical spine.  He 
opined there was a “questionable lucency through the C6-7 bone graft” and “evidence of 
retrolisthesis of C4 on C5 measuring approximately 4 mm.”  He noted that the thoracic 
x-rays demonstrated “no acute thoracic fractures.”  The June 9, 2011 lumbar MRI was 
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also reviewed.  It was considered to be consistent with mild to moderate degenerative 
disc disease (DDD) at L4-5 and severe DDD at L5-S1.  Dr. Villavicencio recommended 
the claimant undergo a CT scan of the cervical spine to evaluate the “integrity of the 
fusion” and a flexion /extension MRI of the cervical spine.  He also recommended that 
the claimant wear a cervical collar and undergo EMG studies of the bilateral upper and 
lower extremities. 

38. On July 7, 2011 the claimant underwent a flexion/extension MRI of the 
cervical spine.  The radiologist reported the results as demonstrating an “unremarkable 
postoperative cervical spine” with “no evidence of instability.”  The vertebral bodies 
above and below the fusion maintained normal signal and the disk spaces maintained 
normal height.  There was no obvious severe foraminal stenosis, and no source for the 
claimant’s symptoms was identified.  

39. On July 7, 2011 the claimant also underwent a CT scan of the cervical 
spine.  The radiologist reported that at C4-5 there was a “tiny ventral traction spur” and 
mild disk space narrowing, but no central canal or neural foraminal stenosis.  A fusion 
was noted at C5-6.  At C6-7 there was a “lack of interbody osseous fusion,” and 
uncovertebral osteophytes resulted in bilateral neural foraminal narrowing.  At C7-T1 
the central canal and neural foramina were patent.  The overall impression was surgical 
fusion from C5 to C7 with lack of osseous fusion at C6-7. 

40. On July 12, 2011 the claimant returned to Dr. Mason.  The claimant stated 
that he went to Dr. Mason because he trusted her based on the treatment she provided 
for the 2006 injury.  The claimant was not referred to Dr. Mason by any ATP for the 
June 2011 injury. 

41. On July 12, 2011 the claimant advised Dr. Mason that he was rear-ended 
by a Honda Civic traveling approximately thirty to thirty-five miles per hour and that the 
Honda vehicle sustained “heavy damage.”  The claimant primarily complained of left 
upper extremity pain and headaches.  He also reported pain at the cervciothoracic 
junction.  On physical examination Dr. Mason recorded “reliably reduced C8 sensation,” 
slight scapular winging, and “spasm and loss of the cervical lordosis.”  A lumbar 
examination was not done “due to time constraints,” and the lower extremity neurologic 
examination was normal.  Dr. Mason reviewed cervical flexion/extension films and 
opined they “do show translation of C4 on C5 which is worse in extension.”  Dr. Mason 
assessed a cervical sprain strain with “instability at C4-5 above the C5 through C7 
fusion” and “probable left C8 radiculopathy.” She further assessed a lumbar strain in a 
“patient with history of left-sided hemilaminectomy at L4-5 and L5-S1 and fairly 
pronounced disc degeneration.”  Finally she assessed a thoracic strain with mid-back 
pain.  Dr. Mason recommended an EMG study of the left upper extremity. 

42. On July 25, 2011 neurosurgeon Dr. Bernard Guiot, M.D. examined the 
claimant.  This examination was performed on referral from the claimant’s attorney.  The 
claimant gave a history of the low back surgery in 1999 and the cervical fusion surgery 
in 2007, but told Dr. Guiot that his symptoms completely resolved after both procedures.  
The claimant also told Dr. Guiot that the June 9, 2011 automobile accident resulted in 
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“very heavy damage” to the front end of the Honda Civic.  Dr. Guiot examined the 
claimant and reviewed the flexion/extension x-rays of the cervical spine, the cervical CT 
scan and the flexion/extension MRI.  Dr. Guiot noted that although the x-rays showed 
restolisthesis of C4 on C5, this finding was not present on the CT scan or the MRI.  
Further, the MRI did not show any evidence of “disk protrusion or evidence of any kind 
of compression on the neural elements.”  Dr. Guiot stated he did not “see that there is 
any evidence for instability of the cervical spine” and recommended the claimant 
remove the cervical collar and undergo physical therapy to stretch and strengthen his 
neck muscles.  Dr. Guiot further stated that the imaging studies did not provide any 
evidence of C8 radiculopathy, but did recommend an EMG study.  Dr. Guiot also 
recommended a thoracic MRI to identify a possible “compressive lesion.”  

43. On August 1, 2011 Dr. Mason responded to written questions propounded 
by the claimant’s attorney.  Dr. Mason opined that as a result of the June 2011 MVA the 
claimant sustained an “exacerbation of his preexisting lumbar and cervical pain with 
some new or increased left upper extremity symptoms, possible C8 radiculopathy.”  Dr. 
Mason further opined the claimant was complaining of thoracic pain “which would be a 
new area of injury for him.” 

44. The claimant admitted that he stopped wearing his cervical brace in 
September 2011 in order to look for a job.  The claimant found full-time employment as 
an auto salesman and began work on September 16, 2011.  At the time of the 
September 28, 2011 hearing the claimant had not yet received any income from this 
employment but stated he “expected to.” 

45. Dr. Mason examined the claimant again on September 22, 2011.  Dr. 
Mason did not change her assessment from July 12, 2011.  She did note the “situation 
is complicated” because the claimant does not have insurance coverage, either 
workers’ compensation or private. 

46. Dr. Mason testified at the hearing held on September 28, 2011.  Dr. 
Mason is board certified in physical medicine and is level II accredited.  She did not see 
the claimant between August 6, 2006 and July 12, 2011.  Dr. Mason opined that the 
June 9, 2011 MVA aggravated the claimant’s pre-existing conditions and caused new 
injury.  She opined that based on reduced sensation of the left upper extremity the 
claimant demonstrated a clinical C8 radiculopathy, which was a new finding.  Dr. Mason 
explained that “C8 radiculopathy” is indicative of a nerve root injury.  Based on the 
flexion/extension x-rays Dr. Mason opined the claimant demonstrated C4-5 spinal 
instability, meaning slippage of one vertebra on another.  Specifically, she opined the 
MVA probably caused a “ligamentous injury” manifesting as C4-5 instability.  Dr. Mason 
admitted the claimant had thoracic problems in the past but stated the claimant said the 
thoracic pain was a “new issue” for him.  Finally Dr. Mason opined, based on the 
information that she had received, that the claimant was reporting increased discomfort 
in the lumbar spine in the area of the preexisting degenerative changes.  Dr. Mason 
opined this represents an “exacerbation” of the claimant’s lumbar condition, and that it 
does not require a lot of trauma to exacerbate preexisting degenerative spinal changes. 
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47. On August 18, 2011, Dr. Lawrence A. Lesnak, D.O., performed an 
independent medical examination (IME) of the claimant at the respondents’ request.  Dr. 
Lesnak is board certified in physical medicine and rehabilitation and is level II 
accredited.  Dr. Lesnak issued two written reports and testified by deposition.  

48. Dr. Lesnak opined there is no evidence that the claimant sustained any 
injury caused by the June 9, 2011 MVA.  In support of this opinion Dr. Lesnak stated 
that there are no “objective findings” that support the claimant’s contention that he was 
injured on June 9.  To the extent the claimant has any symptoms Dr. Lesnak opined 
they are caused by his preexisting conditions.   

49. With regard to the cervical spine Dr. Lesnak opined there is no instability 
at C4-5.  In support of this opinion Dr. Lesnak pointed out the radiologist that reviewed 
the flexion/extension x-rays did not observe any abnormal cervical positioning.  Dr. 
Lesnak also cited the flexion/extension MRI that demonstrated no signs of instability at 
C4-5, and stated this test is a more reliable indicator of instability than a 
flexion/extension x-ray.  Dr. Lesnak also pointed out the Dr. Guiot opined there is no 
instability of the cervical spine. 

50. Dr. Lesnak testified that the claimant reported symptoms consistent with a 
C8 radiculopathy including some numbness and pain in the ring and small fingers.  
However, Dr. Lesnak stated that these symptoms were not supported by objective 
testing and “provocative maneuvers” designed to elicit C8 symptoms.  On cross-
examination Dr. Lesnak stated that he performed these tests but admitted he did not 
document the provocative maneuvers in his written report. 

51. Dr. Lesnak further opined that none of the diagnostic studies, including x-
rays, MRI’s, and the CT scan contains any evidence of acute or traumatic injury to any 
area of the spine.  Dr. Lesnak noted the absence of any evidence of bleeding, fluid 
collection, or bony abnormality at any area covered by the various studies. 

52. Dr. Lesnak opined the cervical CT scan establishes that the claimant has 
a non-union at C6-7.  However, he stated that this condition, which may generate pain, 
resulted from the failure of the bone graft at one site of the 2006 fusion surgery and is 
unrelated to the June 2011 MVA. 

53. Dr. Lesnak also opined his physical examination of the claimant does not 
support the conclusion that the claimant sustained any injury in the June 2011 MVA.  In 
this regard Dr. Lesnak stated that on examination the claimant demonstrated normal 
strength testing, and his reflexes were normal.  However, Dr. Lesnak opined the 
claimant’s range of motion varied dramatically between the taking of formal 
measurements and the doctor’s observations of the claimant when he was moving 
around the examining room.  Dr. Lesnak testified that his opinions were corroborated by 
reviewing surveillance videotape of the claimant taken on June 28 and June 29, 2011, 
and September 29, 2011.  Dr. Lesnak opined that the claimant’s movements depicted in 
the videotapes evidenced greater range of motion, greater mobility and were 
substantially more functional than those displayed during the physical examination of 
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the claimant.  Further, the claimant’s activities depicted in the videos did not correlate 
with the claimant’s subjective complaints. 

54. With regard to the claimant’s preexisting conditions Dr. Lesnak noted that 
the claimant had medically documented complaints of low back pain dating to the late 
1990’s, including treatment for back complaints in 2004 and again in 2006 and 2007.  
Dr. Lesnak opined that in light of this history it was unlikely the claimant’s lumbar spine 
remained asymptomatic between August 2007 and June 2011.  Similarly, the claimant 
underwent a two-level cervical fusion in 2007 and was still symptomatic when Dr. 
Mason examined him in August 2007.  In these circumstances Dr. Lesnak opined it is 
unlikely the claimant’s cervical condition remained asymptomatic between 2007 and 
June 2011. 

55. Dr. Lesnak also stated his opinions are corroborated by evidence, 
including the engineering report, that the rear-end collision occurred at low speed. 

56. Mark Passamaneck was qualified as an expert in accident reconstruction.  
Mr. Passamaneck is a licensed mechanical engineer with substantial experience in 
reconstructing motor vehicle accidents.  He based his opinions on review of test crash 
data compiled by several research groups including the National Highway Safety 
Administration (NHTSA) and the Crash Injury Research and Engineering Network 
(CIREN).  He reviewed photographs of the damaged vehicles and considered the cost 
incurred to repair the MR2.  Mr. Passamaneck issued a report dated September 6, 2011 
and testified at the hearing held on December 19, 2011. 

57. Mr. Passamaneck testified that using the damage estimates, the weights 
and wheel bases of the vehicles, the angle of the collision and relevant crash data it is 
possible to construct a mathematical formula to determine the change in velocity of the 
two vehicles at the time of the collision.  Using the formula Passamaneck opined that 
the MR2 sustained a change in velocity of 1 mile per hour and the Honda sustained a 
change in velocity of 3 miles per hour.  Passamaneck classified the accident as “low 
speed and low severity.”  He further opined that his findings are corroborated by the the 
photographic evidence depicting the damage to the vehicles and the cost of repair of 
the MR2.   

58. The claimant failed to prove by a preponderance of the evidence that the 
June 9, 2011 MVA proximately caused any injury that necessitated medical treatment or 
caused any disability. 

59. Mr. Passamaneck’s opinion that the MR2 sustained a change in velocity of 
approximately 1 mile per hour is credible and persuasive.  Mr. Passamaneck’s 
testimony is based on reliable scientific theory and is supported by other evidence in the 
case including the low cost of repair to the MR2 and the photographs depicting the 
damage done to the MR2.  Mr. Passamaneck’s opinion is also supported by the credible 
testimony of Ms. *D that the collision between her Honda and the MR2 occurred at low 
speed, did not cause any injury to her or her passenger, and caused only minor damage 
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to the Honda resulting in a repair cost of $200.  The ALJ infers from this evidence that 
the collision occurred at very low speed.   

60. The opinions of Dr. Lesnak that the June 2011 MVA did not cause any 
injury to the claimant, and that to the extent the claimant has symptoms they are 
probably the result of the claimant’s preexisting conditions, are credible and persuasive.  
Dr. Lesnak credibly explained that his physical examination of the claimant did not 
present objective evidence of injury to the claimant and was essentially normal.  
Further, Dr. Lesnak credibly opined that claimant’s subjective complaints of pain and 
reduced range of motion on examination were inconsistent with the doctor’s 
observations of the claimant’s movements in the examining room and his activities 
depicted on the videotapes.  Dr. Lesnak also credibly opined that none of the various 
diagnostic studies performed on and after June 9, 2011 supports the conclusion that the 
claimant sustained any acute injury on June 9.  Dr. Lesnak persuasively stated that his 
opinion is corroborated by Mr. Passamaneck’s report that the collision occurred at low 
speed. 

61. In particular Dr. Lesnak persuasively opined that, contrary to the view 
expressed by Dr. Mason, the claimant does not exhibit any retrolisthesis at C4-5.  Dr. 
Lesnak opined that the July 7, 2011 flexion/extension MRI results refute the existence of 
the C4-5 retrolisthesis depicted in the earlier flexion/extension x-rays.  Dr. Lesnak’s 
opinion that there is no retrolisthesis is corroborated by the credible opinion of Dr. Guiot 
who reviewed all of the pertinent imaging studies and opined there is no evidence to 
support a finding of instability of the spine.  Dr. Lesnak’s opinion is further corroborated 
by Dr. Lemon who reviewed the June 24, 2011 flexion/extension x-rays and opined they 
were “normal.” 

62. Dr. Mason’s opinion that the claimant suffers from C4-5 retrolisthesis is 
not persuasive.  Dr. Mason’s opinion is apparently based on review of the 
flexion/extension x-rays, and does not explain the flexion/extension MRI results.  
Further, Dr. Mason’s opinion is contrary to the weight of the medical evidence, including 
the opinions of Dr. Lesnak, Dr. Guiot and Dr. Lemon. 

63. Dr. Lesnak also credibly opined the claimant does not suffer from C8 
radiculopathy.  Dr. Lesnak credibly testified that on his examination, including 
provocative testing, the claimant did not exhibit objective evidence of C8 radiculopathy.  
Although Dr. Lesnak did not document these particular tests in his written report, the 
ALJ is not persuaded that during his deposition testimony Dr. Lesnak misrepresented 
the scope and results of his examination in order to mislead the court.  Dr. Guiot’s 
opinion corroborates Dr. Lesnak’s opinion.  Dr. Guiot persuasively opined that the 
imaging studies do not provide any evidence to support a finding of C8 radiculopathy.  
Dr. Guiot’s opinion is supported by the July 7, 2011 MRI and CT results, neither of 
which mentions any evidence of pathology that could affect the C8 nerve distribution.  
The July 7 MRI report specifically notes that the study did not identify any source for the 
claimant’s symptoms, and the CT report recorded there was no canal or foraminal 
stenosis. 
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64. Dr. Mason’s opinion that the claimant exhibits reliable signs of C8 
radiculopathy is not persuasive.  Dr. Mason does not point to any radiological study that 
would support the existence of pathology that could explain symptoms of C8 
radiculopathy.  Although Dr. Mason testified that the claimant exhibited reliable clinical 
evidence of C8 radiculopathy, her opinion is refuted by Dr. Lesnak who found no such 
indication on his examination of the claimant.  Moreover, Dr. Mason’s reports exhibit 
some uncertainty regarding her diagnosis of C8 radiculopathy.  On July 12, 2011 she 
diagnosed “probable” C8 radiculopathy.  However, on August 1, 2011 she reported 
“possible” C8 radiculopathy. 

65. Neither is the ALJ persuaded that the claimant proved he sustained any 
thoracic and lumbar injuries on June 9, 2011.  The weight of the medical evidence 
establishes that to the extent the claimant suffers any lumbar or thoracic symptoms, 
they are probably the result of the claimant’s preexisting spinal disease, not any injury 
sustained on June 9.  In this regard the ALJ finds that although the ER physician, Dr. 
Meyers, diagnosed a lumbar strain, he also reviewed the lumbar MRI and reported no 
signs of acute injury and expressed uncertainty as to the etiology of the claimant’s 
symptoms.  Moreover, Dr. Meyer’s assessment was in part based on the incorrect 
history that the claimant had been rear-ended by a vehicle traveling at least forty miles 
per hour.  Similarly, Dr. Smith based her diagnoses of lumbar strain and radiculopathy 
and her causation analysis on an inaccurate history concerning the speed of the 
collision.  She also conceded that “information from the neurosurgeon” would be 
important to her ultimate opinion on whether the claimant was suffering from an “old” 
condition or a new injury.   

66. Dr. Mason’s opinion that on June 9, 2011 MVA caused thoracic and 
lumbar strains that aggravated his preexisting spinal conditions is not persuasive.  With 
respect to the thoracic spine Dr. Mason admitted the claimant had experienced thoracic 
symptoms “in the past,” but noted the claimant described this as a “new problem.”  
Similarly, Dr. Mason stated that her opinion concerning the cause of the claimant’s 
lumbar symptoms was largely based on his report of increased symptoms after the June 
9 MVA.  She also admitted in her July 12, 2011 report that she did not perform an 
examination of the lumbar spine.  Dr. Mason also conceded that that she did not 
examine the claimant between August 2007 and July 2011.  In these circumstances the 
ALJ infers that Dr. Mason’s opinions concerning the cause or causes of the claimant’s 
thoracic and lumbar symptoms are largely based on the claimant’s subjective reports of 
pain and discomfort after the June 9 MVA.  For the reasons stated below, the ALJ finds 
the claimant is not a credible and reliable historian concerning his symptoms.  
Consequently Dr. Mason’s opinion concerning the cause of the thoracic and lumbar 
symptoms is not persuasive. 

67. The claimant’s testimony that he did not experience any spinal symptoms 
between the spring of 2008 and June 9, 2011 is not credible.  Prior to June 9, 2011 the 
claimant had an extensive history of lumbar symptoms including surgery at two levels of 
the lumbar spine and a 2004 hospitalization for a painful disc herniation at L5-S1.  In 
March 2007 Dr. Beard noted a history of “chronic indolent low back pain episodes.”  
Between the 2006 injury and August 2007 the claimant underwent extensive treatment 
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for the lumbar spine including epidural steroid injections.  When Dr. Mason examined 
the claimant in August 2007 he was still reporting low back pain and lower extremity 
symptoms and stated the injections had not helped.  Similarly the claimant had a 
significant history of cervical symptoms prior to June 9, 2011.  In 2006 the claimant was 
involved in an accident that resulted in a two-level cervical fusion.  When Dr. Mason 
saw the claimant in August 2007 he was still reporting symptoms of upper extremity 
pain and exhibited weakness in the left C6-7 myotomes and C7 sensory loss.  When the 
claimant filed the accident report on June 9, 2011 he told the police that he “had 
previous back and neck surgery and had pain on a fairly consistent basis.”  All of this 
evidence undermines the claimant’s testimony that he was essentially asymptomatic 
between the spring of 2008 and June 9, 2011.  In contrast this evidence supports Dr. 
Lesnak’s credible opinion that the claimant probably was not asymptomatic from 2008 
to 2011, and that if he had symptoms in June 2011 they were probably caused by the 
preexisting conditions, not the June 2011 MVA. 

68. The claimant’s credibility concerning the effects of the June 2011 MVA is 
also diminished by several other factors.  The claimant initially reported to several 
physicians, including Dr. Meyers, Dr. Smith and Dr. Mason that he was rear-ended by a 
vehicle traveling at least thirty-five miles per hour.  The ALJ infers from the opinions of 
Dr. Passamanek and Ms. *D that the collision occurred at a much lower speed and the 
claimant knew it.  Consequently the ALJ infers that when the claimant provided his 
history to these physicians he exaggerated the speed of the collision in order to 
encourage them to believe that the MVA was the cause of his symptoms and alleged 
disability.  The claimant’s motive to connect his symptoms to the effects of the June 
2011 MVA while deemphasizing the effects of the 1999 and 2006 injuries is 
underscored by the fact that he had settled the claims for the 1999 and 2006 injuries.  
Moreover, Dr. Mason reported the claimant had no private health insurance at the time 
of the 2011 MVA.  The claimant’s credibility concerning the effects of the June 2011 
MVA is also undermined by his admission in the police report that he had ongoing 
symptoms from prior neck and low back surgeries. 

69. Evidence and inferences inconsistent with these findings are not credible 
and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
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case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF ALLEGED INJURIES 

The claimant contends that a preponderance of the evidence, in particular his 
own testimony and the opinions of Dr. Mason, establish that the MVA of June 9, 2011 
caused injury to his cervical, thoracic and lumbar spine.  The respondents contend the 
claimant failed to prove that the MVA proximately caused any injury that resulted in the 
need for medical treatment or disability.  The ALJ agrees with the respondents. 

The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury he was performing service arising out of and in the course of the 
employment, and that the alleged injury was proximately caused by the performance of 
such service.  Section 8-41-301(1)(b) & (c), C.R.S.  A preexisting disease or 
susceptibility to injury does not disqualify a claim if the employment aggravates, 
accelerates, or combines with the preexisting disease or infirmity to produce a disability 
or need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 
(Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The 
question of whether the claimant met the burden of proof to establish a compensable 
injury is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000).   

The Act creates a distinction between an “accident” and an “injury.”  The term 
“accident” refers to an “unexpected, unusual, or undersigned occurrence.”  Section 8-
40-201(1), C.R.S.  In contrast, an “injury” contemplates the physical or emotional 
trauma caused by an “accident.”  An “accident” is the cause and an “injury” is the result.  
No benefits flow to the victim of an industrial accident unless the accident causes a 
compensable “injury.”  A compensable injury is one that causes disability or the need for 
medical treatment. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967). Soto-
Carrion v. C & T Plumbing, Inc., W.C. No. 4-650-711 (ICAO February 15, 2007). 

The ALJ concludes that although the claimant was involved in an “accident” on 
June 9, 2011, he failed to prove that the accident caused an injury resulting in disability 
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or the need for medical treatment.  As found, the ALJ credits Dr. Lesnak’s opinions that 
the claimant did not sustain any injury on June 9, 2011, and to the extent the claimant 
has experienced any symptoms since that date they are probably related to the 
claimant’s preexisting cervical and lumbar conditions.  As determined in Findings of 
Fact 48, 49 and 51, the ALJ is persuaded that Dr. Lensak’s opinions are supported by 
the diagnostic testing performed on and after June 9, 2011, as well as medical records 
documenting the claimant’s extensive history of cervical and low back problems prior to 
June 9, 2011.  The ALJ is not persuaded by the contrary opinions of Dr. Mason because 
they are not supported by the diagnostic testing, the opinions of other physicians, and 
are based on the claimant’s unreliable history.  Further, the ALJ has discredited the 
claimant’s testimony that he was essentially asymptomatic prior to June 9, 2011 
because that testimony is inconsistent with the claimant’s own reports to the police on 
June 9.  Moreover the claimant demonstrated a tendency to greatly exaggerate the 
speed of the collision, and the ALJ infers that these exaggerations were intended to 
encourage the treating physicians to believe and opine that the June 2011 MVA caused 
the alleged symptoms.  Also when Dr. Lesank performed the IME the claimant 
demonstrated inconsistent results between his functional capacities displayed on formal 
examination and the capacities he demonstrated when moving about the exam room 
and on the videotapes.  Finally, the MVA involved such low speed that it lends credibility 
to Dr. Lesnak’s opinion that the accident did not cause injury to the claimant. 

In light of the determination that the claimant failed to prove he sustained a 
compensable injury caused by his employment the ALJ need not reach the other issues 
raised by the claimant. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The claim for workers’ compensation benefits in WC 4-858-628-01 is 
denied and dismissed. 

DATED: January 20, 2012 

David P. Cain 
Administrative Law Judge 
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 1. Whether Claimant has established by a preponderance of the evidence 
that he sustained a compensable occupational disease in the form of bilateral Carpal 
Tunnel Syndrome (CTS) during the course and scope of his employment with Employer. 

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his occupational disease. 

 3. Whether Claimant’s claim for Workers’ Compensation benefits is barred 
by the statute of limitations in §8-43-102, C.R.S. 

FINDINGS OF FACT 

 1. Employer is a large chain of grocery stores.  On July 14, 2008 Claimant 
started working for Employer as a deli chef.  He began in Store No. 100, transferred to 
Store No. 69 in late 2010 then returned to Store No. 100 in 2011.  He is employed full-
time and works eight hours each day for five days per week. 

 2. Claimant’s job duties involve a variety of tasks.  He engages in cutting, 
chopping and slicing in order to prepare salads.  Claimant also unloads merchandise 
from trucks and sometimes places the items into freezers.  He prepares the cheese 
department by cutting hard and soft cheeses from large blocks.  Furthermore, Claimant 
gathers ingredients from around the store to prepare various food items such as 
meatloaves, lasagna, quiches and pasta dishes.  Finally, Claimant assists customers at 
the deli counter. 

 3. During 2008 Claimant began to experience pain, numbness and tingling in 
his fingertips on both hands.  Claimant recalled that the pain began in his thumb, index 
and middle fingers.  The symptoms gradually spread through the rest of his fingers and 
into the palms of his hands over the course of approximately one year. 

 4. Claimant initially sought medical treatment from personal medical provider 
Kaiser Permanente.  In a February 10, 2010 visit with Kathleen A. McGrath, D.O. he 
reported pain, tingling and swelling in his fingertips.  Claimant noted that he had been 
experiencing the symptoms for three years but that his condition had worsened in the 
preceding three months. 

5. Claimant subsequently underwent EMG nerve conduction studies of his 
upper extremities.  The diagnostic testing revealed that Claimant suffered from bilateral 
CTS.  He specifically had moderately severe median neuropathy in the right wrist and 
mild, early median neuropathy in the left wrist.  Claimant received corticosteroid 
injections and wrist braces but his condition did not improve. 

6. On May 19, 2011 Claimant reported his bilateral upper extremity 
symptoms to Employer.  He listed his date of injury as April 1, 2009.  Employer directed 
Claimant to Concentra Medical Centers for treatment.  On May 20, 2011 Claimant 
visited Raymond F. Rossi, M.D. for an examination.  Claimant reported that he began 
suffering bilateral hand numbness in April 2009.  He remarked that his job duties 
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involved “cutting, slicing, whisking, cutting cheese from large blocks, cleaning and 
scrubbing.”  Dr. Rossi diagnosed Claimant with bilateral CTS and determined that there 
was a greater than 50% likelihood that his condition had been caused by his job duties 
as a deli chef for Employer.  He referred Claimant to hand surgeon Kulvinder Sachar, 
M.D. for an examination. 

7. On May 23, 2011 Claimant visited Dr. Sachar for an evaluation.  Claimant 
reported tingling in his upper extremities that interfered with his activities of daily living.  
Dr. Sachar remarked that Claimant had received splints, therapy and corticosteroid 
injections with limited relief.  Kaiser records revealed Claimant’s moderate CTS on the 
right and mild CTS on the left.  Because conservative measures had failed, Dr. Sachar 
recommended bilateral CTS releases. 

8. Because Insurer denied Claimant’s surgical request, he proceeded 
through personal health insurer Kaiser.  On July 21, 2011 Claimant underwent bilateral 
CTS releases.  However, Claimant’s hands remained painful and he did not notice any 
improvement. 

9. On November 23, 2011 Claimant underwent an independent medical 
examination with Robert W. Watson, Jr., M.D.  He concluded that Claimant did not have 
primary or secondary occupational risk factors for the development of CTS pursuant to 
the Division of Workers’ Compensation Medical Treatment Guidelines (Guidelines).  Dr. 
Watson explained that Claimant engages in a variety of tasks for Employer and does 
not perform any one activity for more than four hours per day.  He commented that, 
pursuant to the Guidelines, primary risk factors for the development of CTS involve in 
excess of six hours of force and repetition.  Moreover, secondary risk factors for the 
development of CTS require four hours of force and repetition.  Dr. Watson also 
remarked that Claimant does not engage in awkward wrist posturing.  Finally, Dr. 
Watson explained that Claimant’s high Body Mass Index (BMI) of 31 constituted a 
biological risk factor that is strongly associated with the development of CTS. 

10. On December 5, 2011 the parties conducted the evidentiary deposition of 
Dr. Watson.  He reiterated that Claimant’s job duties for Employer did not cause CTS 
pursuant to the Guidelines.  Dr. Watson remarked that Claimant engages in a variety of 
job activities.  He acknowledged that Claimant’s job duties may have involved the 
requisite force or repetition under the Guidelines, but Claimant did not perform the 
activities for the required period of time pursuant to the Guidelines.  Moreover, the 
highest quality epidemiological studies reflect that CTS is generally not an occupational 
condition.  More specifically, Dr. Watson explained that there are no credible scientific 
studies or evidence connecting Claimant’s job duties to the development of CTS.  
Except for a Denmark study that identified an occupational cause of CTS in people who 
work in cold meat packing plants where they continuously grab meat and cut it off the 
bone for eight hours per day, the studies performed in the past 10 years have generally 
concluded that the strongest support for the cause of CTS is biological. 

11. Dr. Watson’s testimony is consistent with the Guidelines.  The Guidelines 
provide, in relevant part:   
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Indirect evidence from a number of studies supports the conclusion that 
task repetition up to 6 hours per day unaccompanied by other risk factors 
is not causally associated with cumulative trauma conditions.  Risk factors 
that are likely to be associated with specific CTC diagnostic categories 
include extreme wrist or elbow postures, force including regular work with 
hand tools greater than 1 kg or tasks requiring greater than 50% of an 
individual’s voluntary maximal strength, work with vibratory tools at least 2 
hours per day; or cold environments. 

 
W.C.R.P., Rule 17, Exhibit 5, p.16. 

 12. “Good” but not “strong” evidence that occupational risk factors cause CTS, 
as set forth in the Guidelines, include a combination of force, repetition, and vibration, or 
a combination of repetition and force for six hours, or a combination of repetition and 
forceful tool use with awkward posture for six hours, or a combination of force, 
repetition, and awkward posture.  “Some” evidence of occupational risk factors for the 
development of CTS include wrist bending or awkward posture for four hours, mouse 
use more than four hours, and a combination of cold and forceful repetition for six 
hours.  W.C.R.P. Rule 17, Exhibit 5, pp. 23-24. 

13. Claimant testified at the hearing in this matter.  He explained that he 
spends approximately 75% of each day cutting and chopping food.  Claimant noted that 
he spends the remaining 25% of each day assisting customers at the deli counter.  
However, Claimant specifically remarked that while he was working at Store No. 69 he 
would spend an entire day cutting 70 pound blocks of cheese by using a cheese wire or 
double handled knife.  He summarized that his bilateral arm symptoms increased during 
the course of a workday but decreased on the days when he was off from work. 

 
 14. Claimant has failed to establish that it is more probably true than not that 
he sustained an occupational disease in the form of bilateral CTS during the course and 
scope of his employment with Employer.  Claimant engages in a variety of tasks while 
performing his job duties as a deli chef for Employer.  He prepares salads, unloads 
trucks, cuts large blocks of cheese, gathers ingredients from around the store to 
prepare various food items and assists customers at the deli counter. 

 15. Dr. Watson persuasively concluded that Claimant’s bilateral CTS was not 
caused by his job duties for Employer.  He specifically determined that Claimant did not 
have primary or secondary occupational risk factors for the development of CTS 
pursuant to the Guidelines.  Dr. Watson explained that Claimant performs a variety of 
tasks for Employer and does not engage in any one activity for more than four hours per 
day.  He commented that, pursuant to the Guidelines, primary risk factors for the 
development of CTS require in excess of six hours of force and repetition.  Moreover, 
secondary risk factors for the development of CTS require four hours of force and 
repetition.  He acknowledged that Claimant’s job duties may have involved the requisite 
force or repetition under the Guidelines, but Claimant did not perform the activities for 
the required period of time pursuant to the Guidelines.  Dr. Watson also remarked that 
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Claimant does not engage in awkward wrist posturing.  He thus determined that 
Claimant did not have any primary or secondary risk factors for the development of CTS 
pursuant to the Guidelines.  Dr. Watson also explained that there are no credible 
scientific studies or evidence that connect Claimant’s job duties to the development of 
CTS.  The studies performed over the past 10 years have generally concluded that the 
strongest support for the cause of CTS is biological.  In fact, Dr. Watson explained that 
Claimant’s high Body Mass Index (BMI) of 31 constitutes a biological risk factor strongly 
associated with the development of CTS.  Although Dr. Rossi determined that 
Claimant’s job duties for Employer caused his bilateral CTS, Dr. Rossi failed to apply 
the Guidelines in assessing causation.  He specifically did not determine the length of 
time or amount of force that Claimant applied in performing each of his job duties.  
Therefore, Claimant’s bilateral CTS was not caused, accelerated, intensified or 
aggravated by his job duties for Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a 
threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded.  Faulkner v. Industrial Claim 
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Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 
571, 574 (Colo. App. 1998).  The question of causation is generally one of fact for 
determination by the Judge.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, place and 
cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational 
disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the 
"peculiar risk" test; that test requires that the hazards associated with the vocation must 
be more prevalent in the work place than in everyday life or in other occupations.  
Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability.  Id. 

7. As found, Claimant has failed to establish by a preponderance of the 
evidence that he sustained an occupational disease in the form of bilateral CTS during 
the course and scope of his employment with Employer.  Claimant engages in a variety 
of tasks while performing his job duties as a deli chef for Employer.  He prepares 
salads, unloads trucks, cuts large blocks of cheese, gathers ingredients from around the 
store to prepare various food items and assists customers at the deli counter. 

 

8. As found, Dr. Watson persuasively concluded that Claimant’s bilateral 
CTS was not caused by his job duties for Employer.  He specifically determined that 
Claimant did not have primary or secondary occupational risk factors for the 
development of CTS pursuant to the Guidelines.  Dr. Watson explained that Claimant 
performs a variety of tasks for Employer and does not engage in any one activity for 
more than four hours per day.  He commented that, pursuant to the Guidelines, primary 
risk factors for the development of CTS require in excess of six hours of force and 
repetition.  Moreover, secondary risk factors for the development of CTS require four 
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hours of force and repetition.  He acknowledged that Claimant’s job duties may have 
involved the requisite force or repetition under the Guidelines, but Claimant did not 
perform the activities for the required period of time pursuant to the Guidelines.  Dr. 
Watson also remarked that Claimant does not engage in awkward wrist posturing.  He 
thus determined that Claimant did not have any primary or secondary risk factors for the 
development of CTS pursuant to the Guidelines.  Dr. Watson also explained that there 
are no credible scientific studies or evidence that connect Claimant’s job duties to the 
development of CTS.  The studies performed over the past 10 years have generally 
concluded that the strongest support for the cause of CTS is biological.  In fact, Dr. 
Watson explained that Claimant’s high Body Mass Index (BMI) of 31 constitutes a 
biological risk factor strongly associated with the development of CTS.  Although Dr. 
Rossi determined that Claimant’s job duties for Employer caused his bilateral CTS, Dr. 
Rossi failed to apply the Guidelines in assessing causation.  He specifically did not 
determine the length of time or amount of force that Claimant applied in performing 
each of his job duties.  Therefore, Claimant’s bilateral CTS was not caused, 
accelerated, intensified or aggravated by his job duties for Employer. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 20, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-802-804-03 

ISSUES 
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Whether the Claimant is entitled to request that the Claimant undergo an 
eighteen month division independent medical examination in accordance with section 8-
42-107(8)(b)(II), C.R.S. 2011. 

FINDINGS OF FACT 

Based upon the averment of counsel and a review of the Office of Administrative 
Courts’ files in this matter the ALJ makes the following findings of fact: 

1. The Claimant’s application for hearing endorses compensability; medical 
benefits; authorized provider; reasonably necessary; average weekly wage; temporary 
total disability benefits from June 29, 2009 and ongoing; and, temporary partial disability 
benefits from June 29, 2009 and ongoing.   

2. At hearing the Claimant clarified that compensability had previously been 
the subject of a hearing in this matter on June 15, 2010, after which an order dated 
September 22, 2010 found the claim to be compensable.   

3. The Respondent-Insurer has paid the medical benefits and the claim is a 
no lost time claim.   

4. The Respondents appealed the decision to ICAO, where no action was 
taken based upon a finding that the order was interlocutory and not appealable. 

5. The Respondent-Insurer did not file a general admission of liability. 

6. Subsequently the Claimant was found to be at maximum medical 
improvement (MMI) with no impairment and no post-MMI medical care recommended. 

7. Thereafter followed a significant period of inactivity in excess of one year, 
whereupon the Respondents filed a motion to close the case based upon a failure to 
prosecute the claim. 

8. The Claimant then filed the Application for Hearing and Notice to Set. 

9. The Respondent-Insurer has never filed a general admission of liability nor 
have they filed a final admission of liability. 

10. The Claimant underwent an independent medical examination conducted 
by Dr. Hall wherein Dr. Hall determined that the Claimant was not at MMI and was in 
need of further treatment. 

11. At hearing the only issue the Claimant requested was that the ALJ order 
the Claimant to undergo a DIME based upon section 8-42-107(8)(b)(II), which provides 
for the provision of a DIME eighteen months post date of injury. 

12. The Claimant indicated that worsening of condition was not an issue. 
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CONCLUSIONS OF LAW 

1. The ALJ concludes that the Claimant, as a matter of law, is ineligible to 
request a DIME pursuant to section 8-42-107(8)(b)(II), C.R.S. 2011, as that provision 
applies only to a request by the employer or insurer. 

2. That provision reads in pertinent part: 

[E]xcept that, if an authorized treating physician has not determined that 
the employee has reached maximum medical improvement, the employer 
or insurer may only request the selection of an independent medical 
examiner if all of the following conditions are met: 

(A) At least eighteen months have passed since the date of 
injury; 

(B) A party has requested in writing that an authorized treating 
physician determine whether the employee has reached maximum 
medical improvement; 

(C) Such authorized treating physician has not determined that 
the employee has reached maximum medical improvement; and 

(D) A physician other than such authorized treating physician 
has determined that the employee has reached maximum medical 
improvement. 

3. By the very terms of this section it applies only to the employer or 
insurer. 

4. Additionally, this provision is in apropos because it applies where 
the ATP has determined the claimant is not at MMI.  Here, the ATP has 
determined that the Claimant is at MMI. 

5. The ALJ concludes that the Claimant’s Application for Hearing and 
Notice to Set should be dismissed with prejudice as the relief requested by the 
Claimant is not available under the Workers’ Compensation Act of Colorado. 

ORDER 

It is therefore ordered that: 

The Claimant’s request that the ALJ order that the Claimant undergo an eighteen 
month DIME in accordance with section 8-42-107(8)(b)(II) is denied and dismissed. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: January 23, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-841-496-01 

ISSUES 

 Whether Claimant sustained a compensable injury to his left middle finger and 
hand on June 18, 2010. 

 If compensable, whether Claimant entitled to an award of medical benefits for the 
treatment provided at Centura Parker  Adventist Hospital. 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. Claimant was employed as an electrician for Employer.  On June 18, 2010 
Claimant was assigned to work at a private residence at ___Blvd., in Denver doing a 
laundry room re-model.  Claimant was required to go into the crawlspace of the 
residence to do some wiring at a junction box for lighting in the laundry room above. 

2. Claimant presented to the Emergency Department at Parker  Adventist 
Hospital on June 26, 2010.  Claimant was initially evaluated in triage at 1819 hours by 
Nurse Brienne Stoneberger who obtained a history that on the preceding Monday, June 
21, 2010, Claimant “was bitten by something or poked on left third finger while digging 
hole.”  Claimant stated to Nurse Stonebarger that “he is not sure what happened.”  
Claimant was then assessed in the Emergency Department by Nurse Sarah E. 
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Jorgensen at 1825 hours who obtained a history that Claimant had an unknown “?bite 
or injury to left third finger 6 days ago.”  Claimant was then evaluated in the Emergency 
Department by Dr. Eugene Eby, M.D. who noted that Claimant reported that he sustaed 
an injury to his middle finger on Monday and noticed increased redness and swelling on 
Tuesday with some purulent drainage and by Wednesday had erythema to the MCP 
joint with spreading of the erythema to the hand by Friday.  On physical examination, 
Dr. Eby noted fusiform swelling of the middle finger and erythema extending up into the 
hand.  Dr. Eby requested consultation by Dr. Sean Griggs, M.D., a hand surgeon. 

3. Dr. Griggs performed surgery consisting of an incision and drainage 
procedure on June 26, 2010.  In his operative note Dr. Griggs stated that the indications 
for the procedure were “possible insect bite, left middle finger, Monday.” 

4. Claimant was seen in consultation by Dr. Sandhya C. Ayyar, M.D. for 
infectious disease evaluation on June 27, 2010.  In obtaining a history, Claimant denied 
to Dr. Ayyar any animal bites or scratches or scratches from thorny bushes.  Claimant 
stated to Dr. Ayyar that: “He thinks it might be a spider bite but he does not remember 
seeing the spider.”  Dr. Ayyar stated in his impressions that the likely pathogens could 
be staph aureus including MRSA. 

5. Claimant did not work for Employer at the residence at ___ Blvd. on 
Monday, June 21, 2010 nor did Claimant perform any work for Employer on that day 
that would have required Claimant to dig a hole. 

6. On August 10, 2011 Claimant corresponded with Dr. Griggs to request a 
report from Dr. Griggs for an upcoming Workers’ Compensation hearing.  In this 
correspondence Claimant stated to Dr. Griggs that: “I was bit by a spider in a crawl 
space doing electrical work”.   

7. Dr. Griggs responded to Claimant’s August 10, 2011 correspondence by 
letter dated August 11, 2011.  Dr. Griggs stated that at the time of surgery he had told 
Claimant that it appeared the infection of the left middle finger could have been related 
to a spider bite.  Dr. Griggs stated that he could not say Claimant was bitten by a brown 
recluse spider and that Claimant did have an infection in his had following “what he 
described as a spider bite.”  Dr. Griggs further stated “based upon history Claimant felt 
something bite him and thought he saw a spider”.  Dr. Griggs also stated that Claimant 
had an infection related to some type of injury while he was in a crawl space. 

8. Dr. John S. Hughes, M.D. performed a review of medical records 
pertaining to Claimant’s alleged injury and treatment and a review of medical literature 
regarding brown recluse spider bites.  Dr. Hughes stated that Claimant’s history was 
atypical for a brown recluse spider bite as such bites generally involve an avascular and 
ulcertative reaction occurring over a prolonged period of time that was inconsistent with 
the rapid progression of soft tissue infection occurring in Claimant’s case.  Dr. Hughes 
further stated that the temporality of Claimant’s left hand infection was consistent with 
staph infection occurring subsequent to a cut or bite. 
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9. The medical literature reviewed by Dr. Hughes states, and it is found, that 
recluse spiders are extremely rare in the state of Colorado with fewer ever collected or 
documented. The medical literature concluded that spiders, especially brown recluses, 
are frequently incriminated as causative agents in idiopathic wounds but that rarely is a 
spider seen inflicting the wound and it is difficult to either prove or disprove spider 
participation in the event.  The medical literature further reflects that because of the 
near total lack of recluse spiders in Colorado, dermonecrotic lesions are commonly 
misdiagnosed as spider bites and, more specifically, bites from recluse spiders. Other, 
more likely causes, include bacterial infections from staphylococcus or streptococcus 
stains.   

10. At hearing, Claimant testified that on June 18, 2010 he was working in the 
crawl space with his left hand resting on top of the junction box when he felt a stinging 
sensation then looked to his left and saw what “looked like” a tannish brown spider.  
Claimant admitted that he did not see the spider on his hand at the time he felt the 
stinging sensation.  Claimant further testified that he remembers what he told the 
physicians in the Emergency Department and that at the time his memory was clear and 
better closer to the time of the event than later.  Claimant admitted that he did not 
actually see a spider bite him and that the information about a brown recluse bite came 
from Dr. Griggs and that he took the word of Dr. Griggs that his injury was from a spider 
bite. 

11. Claimant’s testimony that he was bitten by a spider, either brown recluse 
or other type, on June 18, 2011 while working for Employer at ___ Boulevard conflicts 
with the history given by Claimant to the medical providers on June 26, 2010 and is 
found not to be persuasive. 

12. Claimant has failed to prove by a preponderance of the persuasive 
evidence that the injury to his left middle finger was caused by a bite from a spider on 
June 18, 2010.  The opinion of Dr. Griggs that Claimant sustained a bite from a spider 
and developed an infection from some type of injury in a crawl space is not persuasive.  
Dr. Griggs opinion is based upon a subsequent, and not persuasive, history given by 
Claimant that is not consistent with the histories given by Claimant contemporaneous to 
the alleged event.  Claimant has failed to prove by a preponderance of the persuasive 
evidence that he sustained a compensable injury on June 18, 2010 in the course of his 
employment with Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
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case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra. 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201, supra.   

3. The Judge's factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

4. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are awarded.  
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000). 

5. The evidence must establish the causal connection with reasonable 
probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 
491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
supported by substantial evidence which would warrant a reasonable belief in the 
existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985).  An award of benefits may not be based upon or denied 
upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 
P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957). 

6. As found, Claimant has failed to prove by a preponderance of the 
persuasive evidence that he sustained an injury on June 18, 2010 from a spider bite 
while working for Employer that necessitated subsequent medical treatment beginning 
on June 26, 2010 at Parker  Adventist Hospital.  Claimant’s subsequent, retrospective 
conclusion that he was bit by a spider is based mostly upon the speculation of Dr. 
Griggs that it was a spider bite, possibly a bite from a brown recluse.  As is clearly noted 
in the medical literature it is highly unlikely for a brown recluse spider to even be found 
in the state of Colorado much less be proven to have bitten an individual and be 
considered as the cause of a skin lesion and subsequent infection.  As stated in the 
medical literature, recluse spider bites are often the subject on misdiagnosis for 
infections more likely due to other causes such as staph or strep infections.  The most 
likely correct statement of what happened is Claimant’s initial statement to Nurse 
Stonebarger on June 26, 2010 that that “he is not sure what happened.”  Claimant’s 
subsequent statements about a spider or other type of bite amount to speculation or 
conjecture either based upon Dr. Grigg’s similar statements or a motivation to state a 
cause that would support a compensable event.  The ALJ is not persuaded that 
Claimant sustained a compensable injury on June 18, 2010 while working for Employer 
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or, in the alternative, that Claimant’s injury occurred on June 21, 2010 as initially 
claimed.   

ORDER 

 It is therefore ordered that: 

Claimant’s claim for compensation and benefits for an injury to his left middle  

DATED:  January 23, 2012 

      
Ted A. Krumreich 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-191-01 

ISSUE 

 The following issue was raised for consideration at hearing. 

 1. Whether Claimant suffered a compensable work related injury in the 
course and scope of his employment for the Employer on July 8, 2011. 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are made.  

1. Claimant his a 57 year old man who worked for Employer as a site 
coordinator.  Claimant had worked for Employer since February 2011.  At the time of 
Claimant’s alleged injury, on July 8, 2011, Claimant worked a shift from 11:30 a.m. to 
2:30 p.m. serving food to youth at a ___Club.   

 
2. Claimant had problems with his left knee before the alleged accident.  *P 

credibly testified that Claimant has reported having knee pain and mobility problems for 
several years.  In February 2011, Claimant’s left knee became swollen when it was 
struck by a door.  In May 2011, Claimant’s left knee again became swollen when he 
twisted it while descending a flight of stairs in his home.   
 

3. On July 8, 2011, Claimant experienced a popping sensation (“pop”) in his 
left knee.  Claimant was wearing a left knee brace and working for Employer at that 
time.  The pop occurred while Claimant was ascending a flight of stairs which was 
located between a kitchen and a dining area.  Claimant testified that the pop occurred in 
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the posterior aspect of his left knee as he was pushing off a stair with his left leg.   
 
4. There was no credible or persuasive evidence presented that would 

suggest the stairs at Claimant’s workplace were hazardous due to their condition or 
location. 
 

5. Claimant testified that he uses stairs everyday in his home.   
 

6. On July 19, 2011, Claimant’s left knee MRI revealed a posterior cruciate 
ligament (PCL) tear, and several degenerative abnormalities in multiple structures 
including patellofemoral arthritis with full-thickness cartilage loss.   
 

7. On September 20, 2011, Claimant was examined by Brian Lambden, 
M.D., who diagnosed preexisting arthritis in multiple structures of the left knee.  Dr. 
Lambden concluded that the PCL must have been injured or degenerated before the 
alleged accident, because climbing stairs does not create an occupational risk for a PCL 
tear.   
 

8. Dr. Lambden testified that he specializes in knee injuries, there was no 
tension on the PCL when Claimant felt the pop, the stairs did not create any hazard for 
an injury, Claimant had significant preexisting left knee problems, the twisting 
mechanism of the non-occupational May 2011 accident was consistent with a PCL 
injury, and Claimant’s preexisting left knee condition caused the alleged injury.  Dr. 
Lambden’s opinions are credible and persuasive. 

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are made 

 1. A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 592 
P.2d 792 (Colo. 1979).   

 2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3.  To sustain a finding in Claimant’s favor, the Claimant must do more than 
put the mind of the trier of fact in a state of equilibrium. If the evidence presented 
weighs evenly on both sides, the finder of fact must resolve the question against the 
party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See 
also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
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4.  An injury is compensable if some activity or condition distinctly associated 

with the claimant's employment precipitates the injury. This is true even if the activity 
aggravates, accelerates, or combines with some preexisting disease or infirmity to 
produce the disability for which benefits are sought. H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990). However, if the claimant's injury is precipitated by a 
preexisting nonindustrial condition, the injury is not compensable unless a special 
hazard of the employment contributes to the accident or the extent of the injuries 
sustained. National Health Laboratories v. Industrial Claim Appeals Office, 822 P.2d 
1259(Colo. App. 1992); Ramsdell v. Horn, 781 P2d 150(Colo. App. 1989). So-called 
"ubiquitous conditions," such as concrete floors, do not qualify as special hazards of 
employment. Gates Rubber Co. v. Industrial Commission, 705 P.2d 6 (Colo. App. 
1985).  If the accident occurs under "ubiquitous conditions" not peculiar to the work 
environment, the resulting injuries are not compensable. See Gates Rubber Co. v. 
Industrial Commission, 705 P2d 6 (Colo.App. 1985); Irwin v. Industrial Commission, 695 
P2d 763 (Colo.App. 1984). 

 
5.  It is well-established that the involvement of a ubiquitous force in a 

workplace accident does not make an injury which is caused by a preexisting condition 
compensable.  Gaskins v. *G Automotive Group, LLC, W.C. No. 4-374-591 (ICAO Aug. 
6, 1999).  Stairs are a ubiquitous condition as a matter of law.  Id. (“stairs constructed of 
hard material, be it concrete, metal, or some other substance, are common enough in 
parking lots, on sidewalks, and in public buildings and homes to be considered 
ubiquitous as a matter of law”). 

 
6.  Here, the ALJ concludes that claimant failed to sustain his burden of proof 

to establish that his alleged injury arose from his job duties with Employer.  The ALJ 
instead concludes that Claimant’s alleged injury was precipitated by his preexisting left 
knee condition.  The ALJ also concludes that Claimant failed to sustain his burden of 
proof to establish that the stairs at his workplace constituted a special hazard of 
employment.  There was no persuasive evidence presented to suggest that the stairs’ 
location or condition caused or increased the degree alleged injury suffered by 
Claimant.  Because the ALJ concludes that Claimant’s alleged injury was precipitated 
by his preexisting condition in the absence of any special hazard of employment, the 
claim is denied and dismissed. 
 

ORDER 

 It is therefore ordered that 

 1. Claimant’s claim for workers’ compensation benefits is hereby denied and 
dismissed. 
 
All matters not determined herein are reserved for future determination. 
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 DATED:  January 23, 2012 

Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-788-228 

ISSUES 

1) Whether the Claimant has established by a preponderance of the 
evidence that Dr. Lloyd Mobley’s prescription for an “adjustable bed” is 
reasonable and necessary. 

2)   Whether the Claimant has made a proper showing for the issuance of an 
Order granting a request for change of physician. 

FINDINGS OF FACT 

 1. The Claimant suffered an industrial injury to his lower back during the 
course and scope of his employment for Employer on March 9, 2009. 

2.   On August 30, 2011, Dr. Lloyd Mobley issued a note prescribing an 
adjustable/retractable bed.  On this note, he was asked the reasons that the anatomic 
adjustable bed is medically reasonable and necessary.  His response is below:    

“He has chronic low back pain that requires a firm bed, and adjustable so that he 
can get in and out of bed easily.”  (Respondents’ Exhibit H) 

3. Dr. Kathy McCranie, the Claimant’s treating physician, was presented with 
a copy of this prescription by Respondents’ counsel, and asked whether she was in 
agreement with Dr. Mobley’s recommendation.  On September 9, 2011, Dr. McCranie 
noted that she did not agree with Dr. Mobley’s prescription.  She further stated: 

“I know of no medial literature indicating that one bed is better than                          
another for a lumbar condition.”  (Respondents’ Exhibit J) 

 4. At hearing, the Claimant testified that he would like the “adjustable bed” 
prescribed by Dr. Mobley.  He has had the same bed for as long as he can remember 
and it is very uncomfortable.  He cannot sleep very well.  He has to place three pillows 
under his back to get comfortable.  He believes an adjustable bed would help him.  
Additionally, he has trouble getting in and out of bed.   

 5. Importantly, the Claimant testified that his present mattress is firm and that 
a bed that is not so firm would be better.  This testimony is at odds with the statement of 
Dr. Mobley justifying the need for the adjustable bed.   
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 6.  Dr. Kathy McCranie, who is Board Certified in Pain Medicine, and Physical 
Medicine and Rehabilitation, and is also Level II Accredited, testified that she has been 
practicing medicine for approximately twenty (20) years.  As a pain medicine specialist, 
she was asked by Dr. Aschberger to attempt to gain better control of the Claimant’s pain 
through a better prescription regimen and through any other recommended means.  Her 
goal has been to improve his function with better management of his pain.   

 7. As to Dr. Mobley’s prescription for an adjustable bed for this Claimant, she 
testified that she is aware of no medically reliable study, nor has learned of any new 
reliable medical literature at any of her seminars, nor have any of her colleagues 
advised her of any study that supports the conclusion that any one bed is better than 
another for low back pain.  It is her experience, as a pain medicine specialist in the past 
twenty (20) years, that the type of mattress back pain patients desire is all personal 
preference.  She holds this opinion to a reasonable degree of medical probability.  
Therefore, she finds the prescription to be not medically reasonable or necessary.   She 
finds support for the denial of this prescription in the Claimant’s own testimony, noting 
that the Claimant testified that he desires a softer bed, yet Dr. Mobley prescribed this 
the Claimant a firmer bed.  

 8. On cross examination, the Claimant’s counsel referred to several articles 
that he had found on the internet the night before the hearing.  However, Dr McCranie 
noted that she was not familiar with any of the documents referred to by Claimant’s 
counsel, and that she doubted the substance of same would change her opinion, since 
they had never come to her attention in her prior medical research or experience in the 
past.   

 9. Dr. Brian Reiss, Board Certified Orthopedic Surgeon, since 1990, and 
Level II Accredited physician, testified that he also had reviewed Dr. Mobley’s 
prescription for an “adjustable/retractable” bed, and that he concurs with Dr. McCranie’s 
opinion that the prescription is neither reasonable nor necessary.  Dr. Reiss notes that 
there is no mention of the acceptance for any such prescription in the Low Back 
Treatment Guidelines. 

 10.  With respect to the unidentified documents referred to by the Claimant’s 
counsel from his internet research, Dr. Reiss explained that medical opinions have to be 
founded in “evidence based medicine”, and that without reviewing and reading the 
unknown documents, we have no idea as to their level of reliability.  However, he further 
testified that in his twenty-one years of operating on spines and practicing medicine, 
that if a medically reliable study existed, supporting the benefits of one mattress over 
another, he would have been made aware of it, either through his own research, or 
through discussions with his colleagues or through presentations at seminars.  Dr. 
Reiss testified that, to a reasonable degree of medical probability, the 
adjustable/retractable” mattress prescribed by Dr. Mobley is not reasonable or 
necessary to assist in curing and relieving this Claimant of his back pain.   

 11. The ALJ credits the persuasive testimony of Dr. McCranie and Dr. Reiss 
over the opinion of Dr. Mobley and finds that the adjustable/retractable bed prescribed 
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for the Claimant is not reasonable or necessary to assist in curing and relieving the 
Claimant of his back pain.  

 12. At hearing, the Claimant testified that since being placed at MMI, he is still 
taking many prescription medications which are being managed by Dr. Kathie 
McCranie.  Last fall he had an issue with her staff when he ran out of his prescriptions 
and could not get refills in time, and he was forced to go to the emergency room.  He 
complained that he sometimes has problems getting a hold of the doctor, and that he 
has to talk to her nurse, who communicates with Dr. McCranie for him.  On occasion, 
the nurse did not set an appointment fast enough to prevent him from running out of his 
medications.  When he talks to Dr. McCranie about this problem, she takes care of it.   

 13.  The Claimant believes that the level of communication has broken down 
over the past few months.  The Claimant admitted that Dr. McCranie has been able to 
wean him off many of the pain medications that he was on at the time he began treating 
with her, and that he was clearly over-drugged when he began treating with her.  
Claimant also admitted that as noted in Dr. McCranie’s October 28, 2011 note, “he feels 
his current medication regimen is working better than anything he has tried in the past.” 
(Respondents’ Exhibit J)  

 14.  The Claimant also admitted that he had never brought up any breakdown 
in communication with Dr. McCranie before the hearing, either verbally or otherwise, 
and that in his opinion, “she is a good doctor.”   The Claimant also admitted that both 
Dr. McCranie and Dr. Boyd, had prescribed an intensive Chronic Pain Rehabilitation 
program for him at Centennial Rehabilitation.  However, he was discharged for non-
compliance issues after only attending a few days of the eight (8) week program.   

 15. Dr. McCranie noted that when she began treating the Claimant; he signed 
a Narcotics Agreement, wherein he agreed that he would not take his prescription 
medication in excessive dose, more than that prescribed.  She noted that most of his 
follow-up appointments were in fact, timed to the expiration of his prescription 
medication, if taken as prescribed.  Hence, if the Claimant was running out of his 
prescription medication before his follow-up appointment, this likely meant that he has 
been violating the Narcotics Agreement.  She did admit, however, that there was one 
occasion that she recalls when the follow-up appointment was not timed as such, and 
her office was not able to get him in before his prescriptions ran out.  In that instance, 
she does recall that the Claimant was required to go to the emergency room to obtain 
the medication.   

 16. The Claimant admitted that he is much better in terms of pain and medical 
management than when he was treating with Dr. Aschberger, and that Dr. McCranie 
has not refused to refer him to any subspecialties he has requested, nor has he sued 
her for any other reason.   

 17. Dr. Kathy McCranie, the Claimant’s authorized treating physician, testified 
that she heard the Claimant’s testimony at the hearing, and believes she can continue 
to function as the Claimant’s treating physician.  She is not convinced that the lines of 



 

 103 

communication have broken down between her and her patient, Mr. Hartman.  She 
feels she can continue to work with him and that she will make every effort to ensure 
that he is scheduled for timely appointment to allow for prompt refills of his medications.  
Her understanding of Claimant’s testimony is that he wants better communication with 
her.  She believes this issue can easily be worked out.  She further doesn’t believe her 
relationship with the Claimant has been compromised and she believes she can 
continue to provide care to the Claimant.     

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits – Reasonably Necessary  

 Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S; Colorado 
Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  Although Respondents are 
liable for medical treatment that is reasonably necessary to cure and relieve the effects 
of the industrial injury, Respondents may, nevertheless, challenge the reasonableness 
and necessity of current or newly requested treatment notwithstanding its position 
regarding previous medical care in a case. See Kroupa v. Industrial Claim Appeals 



 

 104 

Office, 53 P.3d 1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment or modality is reasonable and 
necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999); In re of Parker , W.C. No. 4-517-537 (ICAP, May 31, 2006); In re 
Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 
 

The claimant bears the burden of proof to establish the right to specific medical 
benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).  Factual 
determinations related to this issue must be supported by substantial evidence in the 
record. Section 8-43-301(8), C.R.S.  Substantial evidence is that quantum of probative 
evidence which a rational fact finder would accept as adequate to support a conclusion 
without regard to the existence of conflicting evidence. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 

 Here, the Claimant has failed to establish by a preponderance of the evidence 
that the adjustable/retractable bed prescribed by Dr. Mobley is reasonable and 
necessary to cure or relieve the effects of his industrial injuries.  Dr. Mobley simply 
prescribed the adjustable/retractable bed in a three sentence prescription noting as the 
reason for said prescription, that: “He has chronic low back pain that requires a firm 
bed, and adjustable so that he can get in and out of bed easily.”  Dr. Mobley provided 
no other medical evidence in support of his prescription.  In contrast, both Drs. 
McCranie and Reiss persuasively opined that there is no reliable medical literature that 
they are aware of to support any such prescription, and that in their opinions, to a 
reasonable degree of medical probability, the prescription is neither reasonable nor 
necessary to cure this claimant of the effects of the industrial injury. Hence, in this ALJ’s 
opinion, the opinions of Drs. McCranie and Reiss are more persuasive than that of Dr. 
Mobley with respect to this prescription.  
 

Change of Physician 

 A claimant may seek a change of physician upon a "proper showing" to the 
division.  C.R.S. § 8-43-404(5)(a)((VI); also see Carlson v. Industrial Claim Appeals 
Office 950 P.2d 663 (Colo. App. 1997). §8-43-404(5) does not contain a specific 
definition of a "proper showing." Consequently, the ALJ possesses broad discretionary 
authority to grant a change of physician depending on the particular circumstances of 
the claim. Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999); 
Szocinski v. Powderhorn Coal Co., W.C. No. 3-109-400 (I.C.A.O. December 14, 1998).  
An ALJ's order as to change of physician may only be overturned for an abuse of 
discretion.  An abuse exists if the ALJ's order is beyond the bounds of reason, as where 
it is unsupported by the evidence or is contrary to law. Rosenberg v. Board of Education 
of School District No. 1, 710 P.2d 1095 (Colo. 1995).   

 In ruling as to whether or not a claimant has made a “proper showing,” the ALJ 
may consider whether the patient and physician were unable to communicate such that 
the physician’s treatment failed to prove effective.  Merrill v. Mulberry Inn, Inc., W.C. No. 
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3-949-781 (November 16, 1995).  However, where a claimant is receiving adequate 
medical treatment, the court need not allow a change of physician because of a 
claimant’s personal reasons, including mere dissatisfaction.  Loza v. Ken’s Welding, 
W.C. 4-712-246 (I.C.A.O. January 7, 2009).  The ALJ’s decision should consider the 
need to insure the claimant is provided reasonable and necessary medical treatment as 
required by C.R.S. §8-42-101(1), while protecting the respondent’s interest in being 
apprised of the course of treatment for which it may ultimately be held liable.  Jones v. 
T.T.C. Illinois, Inc., W.C. 4-503-150 (I.C.A.O. May 5, 2006).   

 In this case, the Claimant has failed to demonstrate a “proper showing” that a  
change of physician is indicated.  Not only did claimant fail to testify that he had lost 
confidence in Dr. McCranie, but he in fact, admitted that his pain and function had 
improved for the first time while under the treatment and care of Dr. McCranie.  It further 
appears that based upon the medical reports, Dr. McCranie is responsible for bringing 
the Claimant from a very poorly pain managed and low level of functioning to a much 
higher level of function and decreased level of pain.  Further, and importantly, Dr. 
McCranie does not believe her relationship with the Claimant has been broken or 
compromised to the point that she could not continue to provide medical care.  
Therefore, the Claimant’s request for change of physician is denied. 
 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. The Claimant’s request for an “adjustable/retractable” bed as prescribed 
by Dr. Lloyd Mobley is hereby denied and dismissed.   

 
2. The Claimant’s request for a change of physician is hereby denied and 

dismissed.   

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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DATED: January 23, 2012 

Kimberly Allegretti  
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-452-01 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that he 
suffered a compensable injury arising out of and in the course of his employment with 
employer? 

 If claimant has proven a compensable injury, whether claimant has proven 
by a preponderance of the evidence that he received medical treatment that was 
reasonable and necessary to cure and relieve the claimant from the effects of the 
industrial injury? 

 If claimant has proven a compensable injury, whether claimant has proven 
by a preponderance of the evidence that he is entitled to temporary total disability 
(“TTD”) benefits for the period of June 21, 2011 and continuing until terminated by 
statute, with the exception of July 26, 2011 and July 28, 2011 when he returned to 
work? 

 If claimant has proven a compensable injury, what is the extent of 
claimant’s average weekly wage? 

 If claimant has proven a compensable injury, whether claimant has proven 
by a preponderance of the evidence that employer was uninsured for workers’ 
compensation at the time of the injury. 

 At the conclusion of the hearing, claimant withdrew the issue of penalties 
against employer for failure to contest or admit for an injury pursuant to Section 8-43-
203(2)(a). 

FINDINGS OF FACT 

1. Claimant testified at hearing that a friend of his, *A, introduced him to the 
owner of employer on or about June 2011.  Claimant testified he spoke to *B, the owner 
and was informed by *B that employer was not hiring, but to check back in a couple of 
weeks.  During the course of this conversation, he informed *B that he expected to be 
pain $10.00 per hour and *B agreed that this was a fair rate.   
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2. Claimant testified that on June 20, 2011 he followed up with *B at 
approximately 4:00 p.m.  Claimant testified *B instructed claimant to show up the next 
morning and he would be expected to work until 5:00 p.m.  Claimant testified that on 
June 21, 2011 he showed up at the employer’s show room at 9:00 a.m. and was 
informed by Dave, the assistant manager to clean up trash. 

3. Claimant testified that around 9:15 to 9:30 he spoke to *B who told him 
they would go to a customer’s house to repair a pool cover.  Claimant got a box of parts 
and went to the service van.  Claimant rode in the service van to the customer’s house 
with *B and *B’s adult son, Brandon who was also helping on the pool project. 

4. Claimant testified that when they got to the customer’s house, they spent 
approximately one to one and a half hours repairing the pool cover.  During the course 
of repairing the pool cover, claimant’s job duties included holding a rope while the pool 
cover was threaded onto the automatic roll by *B.  After completing the repair on the 
pool cover, *B, *C and claimant drove back to the office.  *C then left the office as he 
was scheduled to have eye surgery performed later that day. 

5. Claimant testified that when he returned to the shop, he was told to load 
up the parts and supplies in the van and to load up the propane tank.  Claimant testified 
that the propane tank is 16-18 inches in diameter, 4 feet tall, made of steel and weighs 
between 100-150 pounds.  Claimant testified that as he and *B bent down to pick up the 
cylinder, he felt something tear or shift in his back.  After the lifting incident, claimant 
testified he continued to walk around the shop and his back continued to hurt.  Claimant 
testified *B loaded up a box of parts for another job involving a new installation.  
Claimant and *B eventually left and stopped at a Safeway to buy soap for their project 
and lunch. 

6. Claimant testified that *B and claimant discussed his back injury on the 
drive and *B recommended cherry flavor cod liver oil.  After lunch, claimant and *B 
drove to a house located west of Grand Junction where *B repaired a decorative flame.  
Claimant testified *B unloaded the propane cylinder by himself at the house while 
claimant took the spray bottle and soap.  After finishing the repairs on the decorative 
flame, claimant testified he and *B drove to another residence to deliver a few boxes of 
pool parts for a new install.   

7. Claimant testified after delivering the pool parts, they returned to the shop 
and *B told claimant to go home and relax, and said he would see claimant tomorrow.  
Claimant testified he called employer the next day and said he couldn’t come to work 
because of his back injury. 

8. Claimant had previously worked in HVAC installation and maintenance.  
Claimant’s jobs prior to his working for employer were sporadic.  In the months prior to 
working for employer, claimant was a full time student at Mesa State College (now 
known as Colorado Mesa University) for the spring semester.  Claimant testified he was 
not employed while he was taking classes during the spring semester at Mesa State 
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College.  Claimant testified at hearing that he was currently enrolled at Colorado Mesa 
University full time. 

9. Claimant worked driving a dump truck for his fiancé’s father.  Claimant 
testified he was paid in cash for his truck driving jobs.  Claimant testified he drove a 
truck for his fiancé’s father on two dates in July 2011 (July 26 and July 28) and has 
worked for his fiancé’s father “here and there.”  Claimant has also worked for friends 
and family as a handyman.  Claimant testified that beyond the two days he worked for 
his fiancé’s father in July, he has been unable to obtain a job due to his low back injury. 

10. *B, the owner of employer, testified at hearing.  *B testified he does not 
carry workers’ compensation insurance because he does not have employees.  *B 
testified that his business sells one piece fiberglass pools, custom built fire pits and also 
installs pools.  *B testified that when his business installs pools, he hires contractor to 
help install the pools, including an excavator and concrete contractor and electrical 
contractor.  *B testified that he subcontracts out work on pool covers to another 
contractor. 

11. *B testified that he has used sub-contractors since 2005 and has not been 
able to maintain employees since his business slowed down in approximately 2008.  *B 
testified that he has a partner in his business who has the ability to hire employees, but 
none have been hired.  *B testified that he has had up to 20-25 employees in the past 
and when he had employees, the employees were paid by check and taxes were taken 
out of their paychecks. 

12. *B testified that his business is located in a stucco metal building and his 
business occupies 2/3 of the building.   

13. *B testified he met claimant over the summer of 2011 when claimant came 
into his showroom with a pregnant woman looking for work.  *B testified this occurred on 
June 15, 2011.  *B testified claimant reported he was currently doing HVAC work for a 
friend and was looking for work.  *B testified he asked claimant what he charged and 
claimant said $10 per hour.  *B took claimant’s name but did not offer claimant work. 

14. *B testified claimant returned five days later on June 20, 2011 again 
asking about work.  *B informed claimant about a job installing a pool cover, which is 
not a job *B normally does as part of his work.  *B testified claimant agreed to come by 
in the morning and would help *B with the pool cover project.  *B testified claimant was 
only hired to work on the pool cover project.  *B testified that he does not normally do 
the pool cover repair as a part of the services employer offers because this type of 
project requires additional workers.  *B testified he was able to take on this job because 
claimant and *B’s son, *C, were available to assist him with the project. 

15. *B testified that when he showed up at his store on June 21, 2011 
claimant was already there.  *B testified he went to his office, checked his messages, 
backed up the service van to the store and proceeded to load the van.  *B testified that 
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while he was loading the van, claimant was talking to other people in the front of the 
store. 

16. *B testified that after the van was loaded, he and his son *C went to get 
into the van and instructed claimant to follow them to the residence where the project 
was to be completed.  *B testified that claimant asked if he could ride in the van with *B 
and *C and *B agreed, telling claimant that he would have to ride on “the bucket” (a 
trash can located between the driver’s and passenger’s seat).  *B testified that on the 
way over to the residence, claimant took a cell phone call where he had a discussion 
that sounded as if he was talking about HVAC issues.  *B testified they arrived at the 
house and installed the pool cover that took approximately 35-40 minutes.  While 
installing the pool cover, *B was on one end of the pool while claimant and *C were on 
the other end of the pool. 

17. *B testified that after installing the pool cover, claimant, *B and *C drove 
back to the store and engaged in idle conversation regarding work.  *B testified he told 
claimant he had to take propane to a woman for installation in her custom made fire pit 
and claimant asked if he could tag along.  *B testified he did not ask claimant to with 
him to perform the fire pit job.  *B testified he agreed to allow claimant to come along to 
see the fire pit, but that this was not part of the work claimant was to help perform. 

18. *B testified that back at the store, claimant went to the front of the store 
and was talking with *A and Dave while *B loaded the van.  *B testified he was loading 
the propane tank approximately 10 minutes after getting back to the store.  *B testified 
that he was loading the propane tank by himself when claimant came over to the van 
and began helping *B load the tank.  As claimant began lifting the tank, *B testified he 
said, “Oh, my back”.  *B testified he finished loading the propane tank by himself and 
told claimant go home and take care of his back.  *B testified that instead of going home 
to take care of his back, claimant told *B he wanted to go with him to see the fire pit. 

19. *B testified consistent with claimant’s testimony that they proceeded to 
Safeway for lunch, then to the home with the fire pit.  Both claimant and *B testified that 
while stopped for lunch at Safeway, *B purchased soap to be used on the fire pit project 
to determine if there were gas leaks.  *B testified he discussed with claimant taking cod 
liver oil in relation to his back pain.  *B denied that he and claimant went to any other 
houses to drop off pool supplies as testified to by claimant.  *B testified that claimant 
surprised him when he appeared next to the van and attempted to help him load the 
propane tank in the van. 

20. *B testified at the end of the day, he informed claimant to provide him with 
an invoice for his work he performed.  *B denied at hearing telling claimant to appear for 
work the next day.  *B testified claimant accompanied him to the second job site 
because claimant wanted to see the fire pit and had nothing to do the rest of the 
afternoon.  On rebuttal testimony, claimant provided the address of the second 
residence where he and *B dropped the pool supplies. 
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21. *B testified that he expected claimant to provide him with an invoice for 
one and a half hours worked on the pool cover project, but was never provided with any 
invoice from claimant.  This testimony is consistent with claimant’s testimony that he did 
not receive payment from employer for his time working with employer. 

22. *B testified on cross-examination that he believed claimant to have injured 
his back while performing HVAC work for a friend.  *B testified that he believed claimant 
did not seek a workers’ compensation claim from his original back injury because he 
was performing work for a friend, and his friend did not have workers’ compensation 
insurance.  *B testified he believed claimant set himself up to claim an injury during his 
job with employer in an attempt to obtain treatment for this prior injury. 

23. *C, *B’s son, testified at hearing in this matter.  *C testified that he 
accompanied claimant and his father to the job site to work on the pool cover.  *C 
testified that while working on the pool cover, he and claimant engaged in idle 
conversation.  *C testified claimant informed him while working on the pool cover that he 
had injured his back a couple of months earlier lifting an air conditioning unit.  On 
rebuttal, claimant denied injuring his back lifting an air conditioning unit prior to June 
2011. 

24. The claimant sought medical treatment for his back injury in the form of 
chiropractic care.  Claimant was seen by Dr. Sweet on June 23, 2011.  Claimant 
reported an accident history of lifting propane bottles when he felt “something 
tear/shift/move” in his lower back causing intense pain.  Claimant reported his pain as 
moderate.  Dr. Sweet eventually provided claimant with work restriction on November 
16, 2011 that included no bending and no lifting over 40 pounds. 

25. Claimant sought medical treatment from Dr. McBayer, a chiropractor on 
June 24, 2011.  Claimant reported intense sharp pain going his right posterior leg to Dr. 
McBrayer.  Dr. McBrayer noted on this visit that claimant’s pain “began 3 days ago after 
lifting large tank” and having to drop the tank due to the pain.  *B testified that when 
claimant asked him where he would go for medical treatment, *B mentioned Dr. 
McBrayer because he had received treatment from Dr. McBrayer in the past.  Dr. 
McBrayer eventually referred claimant for a lumbar spine magnetic resonance image 
(“MRI”) that took place on July 21, 2011.  The MRI revealed mild facet atrophy at the 
L4-5 level and disc desiccation with mild circumferential disc bulge and a small 
extrusion centrally that migrates superiorly at the L5-S1 level. 

26. Dr. McBrayer referred claimant for physical therapy (“PT”) with Olsson 
Physical Therapy that began on August 9, 2011.  Claimant provided a consistent 
accident history to the physical therapist and was instructed in core stabilization training.  

27. The ALJ finds the testimony of *C that claimant admitted to a prior injury to 
his low back several months prior to the June 21, 2011 date as not credible.  The ALJ 
notes that there was no credible medical evidence presented at the hearing involving a 
prior injury to claimant’s low back in the months prior to June 21, 2011.  Moreover, to 
accept this theory as true, claimant would have injured his back several months prior to 
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his employment with employer, then arranged at least a couple of visits to employer’s 
premises to obtain a job, and on the verge of completing his plan to commit workers’ 
compensation fraud against the employer, have confessed the prior injury to a co-
employee of employer.   

28. The ALJ finds no credible evidence that this series of events occurred, 
and refuses to reach such a conclusion based on the evidence presented in this case. 

29. The ALJ credits the testimony of the claimant regarding his employment 
with employer.  The ALJ notes that the witnesses agree that claimant was hired by 
employer to assist with the installation of the pool cover on June 21, 2011.  Claimant 
assisted employer in the completion of this project.  The question then becomes 
whether claimant was an employee of employer at the time he injured his back loading 
the propane tank into the employer’s van. 

30. Based on the testimony of claimant and *B, claimant was lifting a propane 
tank into the back of the employer’s van on June 21, 2011 when he verbally exclaimed, 
“Oh, my back.”  The ALJ finds that an injury occurred at this time resulting in claimant’s 
need for medical treatment.  *B further testified that the propane tank was to be used in 
maintenance work he was performing on a custom built fire pit he had previously 
installed for a customer. 

31. While employer argues that claimant was engaged in “casual 
employment” for employer at the time immediately prior to his injury, the Colorado 
Workers’ Compensation Act does not make an exception for injuries sustained during 
the course of “casual employment” such as the injury involved in this case.  (See 
Section 8-40-302(3) and (4), C.R.S. 2010 applying the limited exception of casual 
employment to casual farm and ranch labor or employers of persons who do casual 
maintenance, repair, remodeling, yard, lawn, tree, or shrub planting or trimming, or 
similar work about the place of business, trade or profession of the employer, or 
domestic work, maintenance, repair, remodeling, yard, lawn, tree, or shrub planting or 
trimming, or similar work about the private home of the employer if the employer has no 
other employees subject to the Colorado Workers’ Compensation Act. (Emphasis 
added)).   

32. The ALJ notes that Section 8-40-202(1)(b), C.R.S. provides an exception 
for “persons who are expressly excluded from articles 40 to 47 of this title or whose 
employment is but casual and not in the usual course of the trade, business, profession 
or occupation of the employer.  However, in this case, claimant was injured while 
loading a propane tank for employer while employer was on his way to perform work 
associated with a custom fire pit that was a part of the usual course of this business.  
Therefore, claimant’s employment was not “casual” as defined by the limited exception 
set forth at Section 8-40-202(1)(b). 

33. The ALJ credits claimant’s testimony that he was to help *B with the 
project involving the fire pit.  Respondents argument that claimant came along because 
he wanted to see the fire pit and had nothing better to do on the day in question is 
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rejected.  The ALJ credits claimant’s testimony and finds that in addition to the fire pit 
project, claimant and *B also dropped a box of pool parts at a second home as part of 
their job duties.  The ALJ notes that *B and claimant stopped for lunch and performed 
two other projects for employer after the lunch break.  The ALJ further notes that the fire 
pit job involved the loading and unloading of a propane tank that weighed between up to 
100 to 150 pounds.   

34. The ALJ, having credited claimant’s testimony, finds that the injury 
claimant sustained on June 21, 2011 arose out of and in the course of his employment 
with employer.   

35. The ALJ credits the testimony of claimant and *B and finds that claimant 
was under a contract of hire to be paid $10 per hour as of June 21, 2011.  Based on 
claimant arriving at work at approximately 9:00 a.m. and continuing to work for employer 
until completing the fire pit project and the dropping off of the pool parts as testified to 
by claimant, the ALJ finds that claimant worked approximately 5 hours on June 21, 2011 
at an hourly rate of $10 per hour and a daily rate of $50.  The ALJ further credits the 
testimony of the claimant that he was to return to employer the next day for additional 
work. 

36. The ALJ finds that claimant has proven that it is more probable than not 
that claimant’s AWW, based on the daily rate of $50 is $250 per week. 

37. The ALJ credits claimant’s testimony and the medical records and finds 
that it is more likely than not that the medical treatment claimant received was 
reasonable and necessary to cure and relieve the claimant from the effects of the 
industrial injury.  Based on the medical bills presented at hearing, claimant has incurred 
$2,742.00 in medical expenses for the chiropractic care and MRI (although these bills 
have not yet had the Medical Fee Schedule applied).  The ALJ credits claimant’s 
testimony and finds that claimant has proven that it is more probable than not that he 
was unable to earn wages based on his low back injury.   

38. In crediting the claimant’s testimony, the ALJ finds that claimant has 
proven that it is more likely than not that his injury resulted in a loss of earnings for the 
period of June 22, 2011 through December 15, 2011 (174 days when considering the 
two days in July he drove a dump truck) for a period of 24 6/7 weeks.  Based on the 
AWW of $250.00 with a corresponding TTD rate of $166.67, this equates to $4,124.94 
in TTD benefits.  The ALJ notes that employer is liable for ongoing TTD benefits until 
such time as employer is allowed to terminate the TTD benefits pursuant to statute or 
law, but calculates the TTD owed for purposes of setting forth the amount of 
compensation awarded as required under Section 8-43-408(2), C.R.S., supra. 

39. The ALJ credits the testimony of the claimant and *B and determines that 
claimant has demonstrated that it is more probable than not that employer failed to 
obtain workers’ compensation insurance for it’s employees as required pursuant to 
Section 8-43-408(1), C.R.S. supra.  Therefore, the award of TTD benefits is increased 
by 50% as a penalty against employer.   
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CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2009  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra.   

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

Section 8-40-202(1)(b), C.R.S. 2010, defines an “employee” as “[e]very person in 
the service of any person, association of persons, firm, or private corporation, including 
any public service corporation, personal representative, assignee, trustee, or receiver, 
under any contract of hire, express or implied.  This section of the statute provides an 
exception for casual employment that is “not in the usual course of the trade, business, 
profession or occupation of the employer.   

As found, claimant has proven by a preponderance of the evidence that he was 
an employee of employer.  As found, claimant has proven by a preponderance of the 
evidence that he was injured while performing work that was in the usual course of the 
trade, business, profession and occupation of the employer, as claimant was injured 
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while going to work on a custom built fire pit that was a project that employer regularly 
performed as part of the business operations. 

Respondents are liable for authorized medical treatment reasonably necessary to 
cure and relieve an employee from the effects of a work related injury.  Section 8-42-
101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990). 

As found, claimant has proven by a preponderance of the evidence that the 
treatment he received from Dr. Sweet, Dr. McBrayer, the MRI and the PT are 
reasonable and necessary to cure and relieve the claimant from the effects of the 
industrial injury. 

The ALJ must determine an employee’s AWW by calculating the money rate at 
which services are paid the employee under the contract of hire in force at the time of 
the injury, which must include any advantage or fringe benefit provided to the Claimant 
in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity Custom Builders v. Industrial 
Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(2)(d), C.R.S., 
provides that where the employee is being paid by the hour, the weekly wage shall be 
determined by multiplying the hourly rate by the number of hours in a day during which 
the employee was working at the time of the injury or would have worked if the injury 
had not intervened, to determine the daily wage; then the weekly wage shall be 
determined from said daily wage in the same manner set forth in paragraph (c) of this 
subsection (2).  Subsection (c) of Section 8-42-102(2) provides that the daily wage 
should be multiplied by the number of days and fractions of days in the week during 
which the employee under contract of hire was working at the time of the injury or would 
have worked if the injury had not intervened. 

As found, claimant has proven by a preponderance of the evidence that his 
AWW for the date of his injury is $250 based on claimant’s hourly rate of $10 per hour 
and the testimony presented indicating claimant was at work for approximately five 
hours on June 21, 2011.  The ALJ further credits the testimony of claimant that he was 
to work for more than just June 21, 2011. 

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), C.R.S., requires claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
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impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998). 

As found, claimant has proven by a preponderance of the evidence that he is 
entitled to TTD benefits for the period of June 22, 2011 and continuing, with the 
exception of two day period in July.  Employer may not terminate TTD benefits unless 
allowed to do so by statute or law.  See Section 8-42-105(3), supra. 

Section 8-43-408(1), supra., provides that in cases where the employer is subject 
to the provisions of the Colorado Workers’ Compensation Act and has not complied with 
the insurance provisions required by the Act, the compensation or benefits provided in 
said articles shall be increased fifty percent. 

As found, claimant has proven by a preponderance of the evidence that 
employer was not insured for workers’ compensation at the time of his injury.  As found, 
claimant’s compensation and benefits shall be increased by fifty percent pursuant to 
Section 8-43-408(1).  As found, claimant is entitled to TTD benefits in the amount of 
$4,142.94 through the date of hearing.  Based on the fifty percent penalty, claimant’s 
compensation is increased to $6,214.41 for the period of temporary disability benefits 
through the date of hearing. 

ORDER 

 It is therefore ordered that: 

1. Employer shall pay for the reasonable medical treatment necessary to 
cure and relieve the claimant from the effects of the industrial injury.  The ALJ finds the 
medical treatment from Dr. Sweet, Dr. McBrayer, the physical therapy and the lumbar 
MRI to be reasonable and necessary medical treatment. 

2. Employer shall pay claimant TTD benefits beginning June 22, 2011 and 
continuing until terminated by law, with the exception of July 26 and July 28, 2011, 
based on an AWW of $250.00.  Claimant’s TTD benefits shall be increased by fifty 
percent pursuant to Section 8-43-408(1), supra. 

3. Employer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
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it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

In lieu of payment of the above compensation and benefits to the claimant, the 
Respondent-Employer shall: 
  
            a.         Within ten (10) days of the date of service of this order, deposit the sum of 

$8,000.00 with the Division of Workers' Compensation, as trustee, to secure 
the payment of all unpaid compensation and benefits awarded.  The check 
shall be payable to: Division of Workers' Compensation/Trustee. The check 
shall be mailed to the Division of Workers' Compensation, P.O. Box 300009, 
Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in the 

sum of $8,000.00 with the Division of Workers' Compensation within ten (10) 
days of the date of this order: 

 
(1) Signed by two or more responsible sureties who have received prior 

approval of the Division of Workers' Compensation; or 
(2) Issued by a surety company authorized to do business in Colorado. 

                         
The bond shall guarantee payment of the compensation and benefits 
awarded. 

  
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the 
Division of Workers' Compensation of payments made pursuant to this order. 
  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), C.R.S. 

DATED:  January 23, 2012 

Keith E. Mottram 
Administrative Law Judge 
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 At the conclusion of the hearing in this matter, the parties reached the following 
stipulations: 

 1. The Respondent stipulated that the right of selection of the authorized 
treating physician had passed to the Claimant and that Dr. David Yamamoto was the 
Claimant’s authorized treating physician and the Claimant may treat with him ongoing. 

 2. The Respondent stipulated that the care and treatment provided to the 
Claimant by Dr. Yamamoto was reasonable and necessary and that all bills for care 
provided by Dr. Yamamoto related to the work injury along with the Claimant’s out of 
pocket expenses would be paid and/or reimbursed.  Respondent shall also pay for 
Claimant’s medical care, medications and referrals from Arbor Occupational medicine. 

 3. The Claimant stipulated to a withdrawal of her request for penalties 
pursuant to C.R.S. §8-43-503(3) for dictating medical care and delay of medical benefits 
under C.R.S. §8-43-401(2). 

 
ISSUES 

 
 As a result of the Stipulations of the parties, the sole issue remaining for 
determination is: 
 
 1. Whether the Claimant had proven that she is entitled to penalties for 
Respondent’s failure to provide medical care pursuant to C.R.S. §8-42-101(1)(a). 
 

FINDINGS OF FACT 
 

 1. The Claimant worked for Employer for approximately 15 years before 
sustaining an injury on February 9, 2011.  She was 69 years old at the time of the injury 
On February 9, 2011, the Claimant worked her normal shift lifting groceries as part of 
her job duties.  She injured herself lifting groceries from a U-boat when she slipped, but 
did not fall all the way.  On February 10, 2011, the Claimant woke with pain in her lower 
back and called in sick on February 10, 2011 and on February 11, 2011.   

 2. On February 12, 2011, the Claimant came to work to report the injury. At 
that time, Respondent presented the Claimant with the Designated Provider List which 
notified the Claimant of the two facilities authorized to treat the Claimant for her alleged 
injury. The Claimant chose Concentra – Boulder as the authorized treating physician, as 
evidenced by her signature on the Designated Provider List on February 12, 
2011(Respondent’s Exhibit A).  Despite having chosen Concentra-Boulder for 
treatment, the Claimant actually sought treatment from Arbor Occupational Medicine 
(“Arbor”).  Without admitting liability, Respondents initially provided medical care through 
Arbor and Dr. Kistler became the Claimant’s authorized treating physician.  The Claimant 
saw Dr. Kistler from 2/14/2011 through 3/4/2011.  Dr. Kistler prescribed the medication 
Dilaudid and physical therapy to treat the Claimant’s condition. (Respondent’s Exhibit C, 
pp. 5-8).   
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 3. On March 8, 2011, Respondent filed a Notice of Contest denying liability 
for the Claimant’s alleged injury pending further investigation. (Respondent’s Exhibit B).  
Subsequent to the Notice of Contest, the Claimant was scheduled for three additional 
visits at Arbor on 3/11/2011, 3/18/2011 and 3/29/2011. The Claimant was examined by 
Dr. Kistler on those 3 occasions and he prescribed Dilaudid and physical therapy.   
(Respondent’s Exhibit C, pp. 1-4).   

 4. The Claimant testified that initially she was satisfied with Dr. Kistler’s 
medical care.  However, on April 5, 2011, a note naming “Mariah” from Sedgwick, the 
third-party administrator adjusting the claim for the Employer, indicates that Arbor 
Occupational Medicine was notified that Respondent’s investigation was complete and 
Respondent would be denying liability for additional medical care. (Claimant’s Exhibit 2, 
p. 2).  The Claimant received a call leaving a voice message from Arbor notifying her 
that Arbor was cancelling all appointments to treat Claimant, including the physical 
therapy referrals. (Claimant’s Exhibit 2, pg. 2).  

 5. On April 14, 2011, the Claimant’s counsel sent a letter to Maraiah DeCol 
stating:  

“Since you have denied liability for this claim, the doctors the Claimant had been 
seeing at Arbor will no longer see her. Please designate a treating physician who 
will treat the Claimant for free pending resolution of the claim. If you do not do so, 
the Claimant will have to pick a doctor of her own.” (Claimant’s Exhibit 6, p. 17).  

Note: This letter was admitted into evidence conditionally, for the purpose of 
establishing notice to Respondent of the Claimant’s allegation that Dr. Kistler 
refused to treat for non-medical reasons, and not to establish that Dr. Kistler 
actually refused to treat the Claimant for non-medical reasons.   

 6. Respondent did not appoint another physician to treat the Claimant.  Nor 
is there persuasive evidence in the record that the Respondent either granted or denied 
permission to the Claimant to change physicians within 20 days of the Claimant’s April 
14, 2011 notice to the Respondent.  The Claimant testified that the adjustor offered her 
no additional ability to get treatment at Arbor.  She also testified that Arbor sent her bills 
for the initial treatment.  After that, the Claimant did not do anything to treat her injury 
until she spoke with her attorney since she had no money to pay for treatment.   

 7. The Claimant testified that her attorney told her to see David L. 
Yamamoto, M.D. for treatment.  The Claimant first saw Dr. Yamamoto on May 10, 2011. 
Dr. Yamamoto noted that the Claimant reported “she was injured while loading 
groceries onto a U-boat.  The floor was slippery and she was reaching above her head 
with a [sic] groceries and slipped but did not fall.  She wrenched her back in the 
process.  She had immediate pain after the incident.” Dr. Yamamoto noted that the 
Claimant has constant low back pain and pain with bending or twisting of the lower back 
and also pain down the anterior of the right leg with paresthesias in the right lower 
extremity stopping at the knee.  Dr. Yamamoto prescribed Dilaudid. (Claimant’s Exhibit 
4, p. 4).   Dr. Yamamoto opined that “within a reasonable degree of medical probability 
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that this is a work-related injury.  Whether or not there are degenerative changes on the 
MRI is irrelevant.  She has a legitimate mechanism of injury and should receive 
treatment under workers’ compensation.” (Claimant’s Exhibit 4, p. 5).   

 8. The Claimant saw Dr. Yamamoto again on May 27, 2011, who noted that 
the Claimant “had a reduction in pain with the pain medication of about 50%.  Dr. 
Yamamoto continued the prescription for Dilaudid. (Claimant’s Exhibit 4, p. 6).  

 9. The Claimant testified credibly that she paid Dr. Yamamoto for a portion of 
the treatment provided in May of 2011 and paid for the Dilaudid prescribed by Dr. 
Yamamoto.  This is confirmed in billing records from Peak to Peak Family Practice, P.C.  
The Claimant could not afford, and did not pay, the full payment for all treatment 
provided by Dr. Yamamoto during this time period. (Claimant’s Exhibit 5, p. 11). 

 10. On July 1, 2011, Respondent admitted liability for the Claimant’s injury 
and began paying Temporary Total Disability benefits retroactive to February 14, 2011. 
(Respondent’s Exhibit E).  On July 7, 2011, Respondent’s counsel’s office sent a letter 
to the Claimant’s counsel notifying the Claimant that Respondent had scheduled the 
Claimant for a follow-up appointment with Dr. Kistler on July 18, 2011. (Claimant’s 
Exhibit 8, p. 34).  

 11. On July 1, 2011, Respondent Employer changed its position regarding 
compensability and indicated in a fax to the Claimant’s attorney,  

This claim was denied and we have now rescinded our denial and her claim 
is accepted for benefits.  She works for [Employer].  She hasn’t been seen 
since March 29, 2011.  Please contact her and schedule an appointment as 
soon as possible so we can see if she is able to return to work light duty…. 
(Claimant’s Exhibit 7, page 19.)   

 The Claimant’s counsel then faxed a letter to Respondents counsel on July 1, 2011 
that stated:  

Pursuant to the statute and the rules, Claimant had the right and exercised 
it, to choose Dr. Yamamoto as her authorized treating physician.  By copy of 
this letter, I will be advising Claimant to return to Dr. Yamamoto to obtain 
updated restrictions. As of May 27, 2011, Dr. Yamamoto listed her as 
‘unable to work.’ (Claimant’s Exhibit 8, p. 27). 

 12. On July 7, 2011, a paralegal for Respondent’s attorney sent a letter to the 
Claimant’s attorney via facsimile to notify that the Respondent had scheduled an 
appointment for the Claimant for a follow-up appointment with Dr. Kistler on July 15, 
2011 at Arbor.  On that same day, the Claimant’s counsel sent a letter back to 
Respondent’s counsel via facsimile indicating that the Claimant would not be attending 
the appointment with Dr. Kistler because it was Claimant’s position that Dr. Kistler was 
“no longer the authorized treating physician” and requesting that an appointment be 
scheduled with the Claimant’s authorized treating physician, Dr. David Yamamoto. 
(Claimant’s Exhibit 8, p. 31).   
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 13. On July 8, 2011, Respondent’s counsel responded to the Claimant’s 
counsel’s letter, standing on its position that Arbor is the designated clinic in this case 
and that Dr. Yamamoto was not an authorized treating physician.  The letter further 
stated, “[i]f Claimant does not keep the appointment with Arbor, Respondents will set a 
rescheduled appointment and terminate Temporary Total Disability benefits pursuant to 
W.C.R.P. 6 for failure to attend the rescheduled appointment.” (Claimant’s Exhibit 8, p. 
33).  

 14. The Claimant testified that she felt that the Respondent was trying to “force” 
her to return to Arbor to see Dr. Kistler.  The Claimant testified she did not want to return to 
Arbor since Arbor had simply “cut her loose” with no treatment for months and then billed 
her for treatment incurred between the date of her injury through May 5, 2011.   She 
testified that this left her in a bad position financially and with respect to her medical care 
and she felt Dr. Kistler was prejudiced toward her and she didn’t know if he would be 
prejudiced toward her again with respect to whether she would be getting good medical 
care.  Claimant testified that she wanted to continue seeing Dr. Yamamoto as her primary 
ATP. 

 15. Claimant testified credibly that because Respondent Insurer would not 
accept Dr. Yamamoto as her ATP, that Claimant was unable to obtain treatment for a time, 
except to obtain pain medications and a trial of acupuncture. Claimant testified she is 
experiencing significant low back pain, with radiculopathy into her right leg. Her sleep is 
very poor.  At times her pain is so significant that she is unable to walk.  She has been 
anxious, depressed and fearful.   
 
 16. Claimant returned to Dr. Yamamoto on July 11, 2011 and the doctor noted 
the charge for the visit but did not demand payment of the Claimant at that time since 
she was unable to pay and instead maintained a balance due for the Claimant’s 
treatment. (Claimant’s Exhibit 5, p. 11). Dr. Yamamoto performed acupuncture and 
again prescribed Dilaudid.  Dr. Yamamoto noted that MMI date was unknown at this 
time due to “slow recovery.” (Claimant’s Exhibit 4, p. 9).  The Claimant testified credibly 
that she did not seek all of the medical treatment that she felt she needed to obtain due 
to an inability to pay for the medical services. 
 
 17. On July 12, 2011, Respondent’s counsel’s office sent a letter to the 
Claimant’s counsel notifying the Claimant that Dr. Kistler’s office rescheduled the July 
15, 2011, appointment to July 18, 2011. (Claimant’s Exhibit 8, p. 34).  The Claimant’s 
attorney wrote back to Respondent’s counsel on July 12, 2011, indicating that the 
Claimant could not make the appointment with Dr. Kistler on July 18 because she was 
scheduled to be out of town to go to the Mayo Clinic for evaluation of her knee. The 
letter noted that 
 
 If you wish to schedule a Respondent IME with Dr. Kistler, or any other doctor at 

Arbor, that is fine. However, Dr. Kistler and Arbor are no longer authorized 
treating physicians for the Claimant. (Claimant’s Exhibit 8, p. 35).  
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 18. On July 14, 2011, Respondent’s counsel’s office sent a letter to the 
Claimant’s counsel notifying the Claimant that the appointment with Dr. Kistler had been 
rescheduled to July 25, 2011. (Respondent’s Exhibit F, p. 2). The Claimant did not 
attend the appointment with Dr. Kistler. Rather, the Claimant saw Dr. Yamamoto on July 
25, 2011 instead.  Dr. Yamamoto prescribed Dilaudid and physical therapy and 
indicated that the Claimant “may need injection.” He also noted that the MMI date was 
unknown because of “delayed recovery.” (Claimant’s Exhibit 4, p. 10). 

  19. On July 26, 2011, Respondent’s counsel sent a letter to the Claimant and 
the Claimant’s attorney via Certified Mail notifying the Claimant that Respondent had 
scheduled a follow-up appointment with Dr. Kistler on August 3, 2011. (Respondent’s 
Exhibit H, p. 1).  The Claimant acknowledged receiving that letter. However, Claimant 
did not attend the appointment with Dr. Kistler on August 3, 2011.  Claimant testified 
that she returned to Dr. Yamamoto on August 8, 2011 instead.   

 20. The Claimant filed an Application for Hearing on April 19, 2011 endorsing 
the issues of compensability, medical benefits, authorized treating physician, average 
weekly wage and temporary total benefits.  The Claimant filed an Opposed Motion to Add 
Issue of Penalties on July 14, 2011.  In the Motion, the Claimant alleges that the original 
ATP designated by Respondent refused to treat the Claimant for non-medical reasons 
upon the Respondents decision to deny compensability in April of 2011.  The Claimant 
alleges that the penalties should begin on July 7, 2011 and are ongoing, and the penalties 
are sought pursuant to C.R.S. §§ 8-43-304(1), 8-43-305(3), 8-43-401(2).  The Respondent 
filed an Objection to Claimant’s Motion to Add Issue of Penalties on July 25, 2011.  On 
July 27, 2011, the Order Authorizing Additional Issue of Penalties was served on the 
parties and the issue of penalties was added for the hearing scheduled for August 11, 
2011.   

 21. Although the Respondent provided a list of designated physicians to the 
Claimant in accordance with C.R.S. §8-43-404(5(a)(I)(A) initially and the Claimant 
treated with Arbor, a Notice of Contest was filed on March 8, 2011and Arbor refused to 
treat the Claimant shortly thereafter. Arbor then sent bills for prior treatment to the 
Claimant which the Claimant did not pay. There is no persuasive evidence indicating 
that Arbor refused to treat the Claimant for medical reasons, rather the decision appears 
to be based upon the Respondent’s notification to Arbor that the claim was contested 
and, therefore, the likelihood that the Respondent would not be responsible for payment 
for medical treatment provided to the Claimant and the Claimant’s inability to pay for her 
own medical treatment.  As a result of Arbor’s refusal to treat the Claimant for non-
medical reasons, counsel for the Claimant sent written notice to Respondent requesting 
that the Respondent designate another ATP or the Claimant would seek a doctor of her 
own choosing.  The Respondent neither granted nor denied permission for the Claimant 
to treat with her own physician within 20 days and therefore, Respondent is deemed to 
have waived objection.  Through a series of actions and inactions, the right of selection 
of an authorized treating physician passed to the Claimant, who chose Dr. Yamamoto.  
Upon the Claimant’s initial visit with Dr. Yamamoto, the treatment relationship with Dr. 
Kistler and Arbor terminated. 
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 22. Until agreeing to a series of stipulations at the close of evidence at the 
hearing held on August 11, 2011, the Respondent refused to furnish medical treatment 
to the Claimant with her current authorized treating physician Dr. Yamamoto.  

 
CONCLUSIONS OF LAW 

 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  C.R.S. §8-40-102(1). The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-43-201. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. §8-43-201. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Penalties under C.R.S §8-43-304 
 

Standard for Penalty 
 

C.R.S §8-43-304(1), as amended on August 11, 2010, provides that an insurer or 
self-insured employer who “violates any provision” of Articles 40 to 47 of Title 8 “or does 
any act prohibited thereby….for which no penalty has been specifically provided….shall 
. . . be punished by a fine of not more than one thousand dollars per day for each such 
offense.” C.R.S. §8-43-304(1) further requires that the fine imposed is to be 
apportioned, in whole or in part, by the ALJ between the aggrieved party and the 
workers’ compensation cash fund created in C.R.S §8-44-112(7)(a), except that the 
amount apportioned to the aggrieved party shall be a minimum of fifty percent of any 
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penalty assessed.  Section 3 of Chapter 287, Session Laws of Colorado 2010 provides 
that the amendment “applies to conduct occurring on or after August 11, 2010.” 

 
The failure to comply with the Workers’ Compensation Rules of Procedure has 

been determined to constitute a failure to perform a “duty lawfully enjoined” within the 
meaning of C.R.S. §8-43-304(1).  Paint Connection Plus v. Industrial Claim Appeals 
Office, 240 P.3d 429 (Colo. App. 2010); Diversified Veterans Corporation Center v. 
Hewuse, 942 P.2d. 1312 (Colo. App. 1997).   

 
C.R.S. §8-43-304(4) provides that in “any application for hearing for a penalty 

pursuant to subsection (1) of this section, the applicant shall state with specificity the 
grounds on which the penalty is being asserted.”  The statute then goes on to provide a 
procedure for curing violations of alleged penalties, and altering the burden of proof if 
the violation is cured.  The Industrial Claim Appeals Office has held that the purposes of 
the specificity requirement are to provide notice of the allegedly improper conduct so as 
to afford the alleged violator an opportunity to cure the violation, and to provide notice of 
the legal and factual bases of the claim for penalties so that the alleged violator can 
prepare its defense.  Davis v. K Mart, W.C. No. 4-493-641 (I.C.A.O. April 28, 2004); 
Gonzales v. Denver Public School District Number 1, W.C. No. 4-437-328 (I.C.A.O. 
December 27, 2001). 

Where a violator cures the violation within twenty days after the mailing date of 
the application for hearing on penalties which states with specificity the grounds on 
which the penalty is being asserted, then the party seeking the penalty must prove by 
clear and convincing evidence that the alleged violator “knew or reasonably should have 
known” that they were in violation. C.R.S. §8-43-304(4), CRS.  In this case, the 
Application did not contain notice of the issue of penalties.  This issue of penalties 
pursuant to C.R.S. §8-43-304(1) was added pursuant to an Order dated July 26, 2011.  
The violation was cured at the close of evidence at the hearing on August 11, 2011 
which was within 20 days after the mailing date of the Order which added the issue of 
penalties and placed the Respondent on notice, so the higher burden will apply.  If this 
burden is met, the burden of persuasion shifts to the insurer to show that its conduct 
was not unreasonable under the circumstances.  The question of whether the insurer’s 
conduct was reasonable is a question of fact for determination by the ALJ.   Pioneers 
Hospital of Rio Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. 
App. 2005).  

Before penalties may be imposed under §8-43-304(1), an ALJ must apply a two-
step analysis.  First, the ALJ must determine whether the disputed conduct constituted a 
violation of the Act, or of a duty lawfully enjoined, or of an order.  If the ALJ concludes 
that there is such violation, the ALJ shall impose penalties if the second factor is also 
met, that the insurer’s actions were objectively unreasonable.  City Market, Inc. v. 
Industrial Claim Appeals Office, 68 P.3d 601 (Colo. App. 2003); Allison v. Indus. Claim 
Appeals Office, 916 P.2d 623 (Colo. App. 1995).  The moving party, here the Claimant, 
bears the burden of proving that insurer’s actions were objectively unreasonable.  City 
and County of Denver v. Indus. Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002).   
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An ALJ’s order regarding the amount of the punitive damages award will only be 
reviewed for excessiveness under an abuse of discretion standard because this is a 
legislatively enacted penalty that will lie within a statutorily prescribed range and a de 
novo standard of review is not mandated.  Associated Business Products v. Industrial 
Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005).  Nonetheless, the factors outlined 
in Cooper Industries v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S. Ct. 1678, 149 
L.Ed.2d 674 (2001) are instructional and appropriate in a review for abuse of discretion.  In 
evaluating a punitive damages award for consistency with due process, the three criteria 
considered by the Cooper Industries court were: (1) the degree of reprehensibility of the 
defendant’s misconduct; (2) the disparity between the harm (or potential harm) suffered by 
the plaintiff and the punitive damages award; and (3) the difference between the punitive 
damages awarded by the jury and the civil penalties authorized or imposed in comparable 
cases.  However, these are merely the constitutional upper limits which a penalty must not 
exceed and an ALJ’s decision regarding the amount of a penalty to impose remains highly 
discretionary and the ALJ may consider a wider variety of factors permitting flexibility to 
consider individual circumstances that ought to affect a decision but could not be 
anticipated by the rules.  Adakai v. St. Mary Corwin Hospital, W.C. no. 4-619-954 (I.C.A.O. 
May 5, 2006).    

Analysis of Respondent’s Conduct in the Context of the Penalty Provision 
 

 C.R.S. §8-42-101(1)(a) mandates that “Every employer… shall furnish such 
medical…treatment...as may reasonably be needed at the time of the injury…and 
thereafter during the disability to cure and relieve the Employee from the affects of the 
injury.” 

 
  [I]f the evidence in a particular case establishes that, but for a particular course 
of medical treatment, a claimant's condition can reasonably be expected to deteriorate, 
so that he will suffer a greater disability than he has sustained thus far, such medical 
treatment, irrespective of its nature, must be looked upon as treatment designed to 
relieve the effects of the injury or to prevent deterioration of the claimant's present 
condition.  Milco Const. v. Cowan, 860 P.2d 539 (Colo. App. 1992).  This may include 
ancillary or incidental service, care or treatment that is a necessary prerequisite to the 
medical treatment of the industrial injury.  Owens v. Industrial Claim Appeals Office, 49 
P.3d 1187 (Colo. App. 2002); Public Service Co. of Colorado v. Industrial Claim Appeals 
Office, 979 P.2d 584 (Colo. App. 1999). 
 
 C.R.S. §8-43-404(5)(a) contemplates that respondents will designate a physician 
who is willing to provide treatment without regard to non-medical issues such as the 
prospects for payment in the event the claim is ultimately denied.  Lutz v. Industrial 
Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of Colorado 
Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988). 
 
 Here, Dr. Kistler and Arbor, the physician and medical practice designated by the 
Respondent and initially chosen for treatment by the Claimant, refused to continue to 
provide treatment to the Claimant for non-medical reasons.  On April 14, 2011, the 
Claimant’s counsel notified Respondent in writing that Arbor refused to treat the 
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Claimant and requested that the Respondent designate a treating physician or “the 
Claimant will have to pick a doctor of her own” (Claimant’s Exhibit 6, p. 17).  The 
Respondent did not respond either granting or denying permission within 20 days of the 
notice from the Claimant’s counsel and therefore the Respondent is deemed to have 
waived any objection to the Claimant’s request pursuant to C.R.S. §8-43-404(5)(a)(VI).   
 
 Thus, the right of selection of physician passed to the Claimant.  In its post-
hearing brief, the Respondent argued that until the Claimant met the burden of 
establishing her right of selecting the ATP at the hearing on August 11, 2011, 
presumably when the Respondent stipulated to this, the Respondent was not liable for 
penalties for failing to recognize Dr. Yamamoto as the ATP.  The fact that the 
Respondent did not stipulate that the right of selection of ATP passed to the Claimant 
until August 11, 2011, which stipulation was accepted and approved by the ALJ on the 
record, does not mean that August 11, 2011 was the effective date for the right of 
selection of physician to pass to the Claimant.   
 
 Rather, the ALJ finds that the right of selection for an ATP passed to the 
Claimant before the date suggested by Respondent’s counsel.  When Arbor refused to 
treat the Claimant for non-medical reasons, the Claimant’s attorney sent notice 
requesting treatment with a doctor of Claimant’s choosing.  As set forth above, the 
Respondent did not grant or deny permission and thus waived objection 20 days 
following the April 14, 2011 notice, or May 4, 2011.   
 
 Then, on May 10, 2011, the Claimant saw Dr. Yamamoto for an initial visit.  
Pursuant to C.R.S. §8-43-404(5)(a)(IV)(C), Arbor continued as an authorized treating 
physician only until the Claimant’s initial visit with the newly authorized treating 
physician, “at which time the treatment relationship with the initially authorized treating 
physician shall terminate.”  Thus, on May 10, 2011, Dr. Kistler of Arbor was no longer 
an authorized treating physician.  However, as of May 10, 2011, the Claimant’s claim 
was denied under the notice of contest and the Respondent was not liable for payment 
of the Claimant’s medical treatment at that time.   
 
 However, on July 1, 2011, the Respondent filed a General Admission and 
admitted liability for the Claimant’s injury.  Rather than providing a list of designated 
physicians, the Respondent instead insisted that the Claimant return to Arbor and Dr. 
Kistler, although, as explained above, the treatment relationship with Dr. Kistler and 
Arbor was terminated on May 10, 2011 upon the Claimant’s initial visit with Dr. 
Yamamoto.  Therefore, on July 1, 2011, Dr. Yamamoto was the Claimant’s only 
authorized treating physician.  Rather than providing the Claimant with medical 
treatment with her current authorized treating physician, the Respondent instead sent 
correspondence intending to coerce her into returning to Arbor and threatening to 
terminate her temporary total disability benefits.  Therefore, the Respondent failed to 
furnish medical treatment to the Claimant that was reasonably needed at the time of the 
injury and thereafter during the disability to cure and relieve the Claimant from the 
affects of the injury in violation of C.R.S. §8-42-101(1)(a).   
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 The Claimant has established by clear and convincing evidence that the 
Respondent’s actions in refusing to furnish medical treatment constituted a violation of 
the Act and the Respondent knew or reasonably should have known that these actions 
constituted a violation.  Further, the Respondents actions were objectively 
unreasonable.  The violations occurred from July 1, 2011 through the date of the 
hearing August 11, 2011.   
 
 However, in determining the amount of the penalties, the ALJ notes both 
aggravating and mitigating factors.  By failing to provide timely medical treatment, the 
Claimant suffered a delayed recovery as noted by Dr. Yamamoto.  The Claimant also 
testified credibly as to symptoms she experienced from her injury which were not being 
mitigated by medical treatment during the period of delay, and even when she was 
treating with Dr. Yamamoto at first (since she did not seek as much treatment as she 
felt she needed due to an inability to pay for services).  Namely, the Claimant was 
experiencing significant low back pain, with radiculopathy into her right leg, sleeplessness, 
anxiety, depression and fear.  Moreover, the Respondent threatened a termination of 
benefits unless the Claimant stopped seeing the ATP that she chose over the physician 
who had previously terminated her medical care for non-medical reasons, whose 
treatment relationship was then terminated after Respondent waived the right to object to 
the Claimant’s right to chose a physician and then the Claimant presented for an initial visit 
with her newly authorized ATP.   
 
 On the other hand, after presentation of the evidence at the hearing, which was 
less than 20 days after the Order adding the issue of penalties was served, the 
Respondent did stipulate that the Claimant met her burden of establishing that the right 
of selection had passed to the Claimant and stipulated Dr. Yamamoto was the ATP from 
that point forward and that Dr. Yamamoto’s bills for previous medical services provided 
to the Claimant related to the now admitted work injury would be paid.   
 
 In light of both the aggravating and mitigating factors, the ALJ finds that a penalty 
of $100.00 per day for 41 days, or a total of $4,100.00 is appropriate.   

 
ORDER 

 
 Based upon the foregoing Findings of Fact and Conclusions of Law, the ALJ 
enters the following Order: 
 

1. For the violation of C.R.S. §8-42-101(1)(a) during the time period between 
July 1, 2011 and August 11, 2011, Respondent is assessed a penalty at the rate of 
$100.00 per day for 41 days for a penalty of $4,100.00 This amount shall be 
apportioned at the rate of 75% paid to Claimant ($3,075.00) and 25% ($1,025.00) paid 
to the workers’ compensation cash fund created in C.R.S §8-44-112(7)(a) in 
accordance with C.R.S §8-43-304(1). 

 2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 23, 2012 
Kimberly  A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-850-792 

CORRECTED ORDER 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that she 
suffered a compensable injury arising out of and in the course of her employment 
with employer? 

 If claimant has proven a compensable injury, whether claimant has proven by a 
preponderance of the evidence that the medical benefits she received were 
reasonable and necessary to cure and relieve the claimant from the effects of the 
industrial injury? 

 If claimant has proven a compensable injury, whether claimant has proven by a 
preponderance of the evidence that she is entitled to temporary total disability 
(“TTD”) benefits from March 13, 2011 to March 15, 2011 and from June 12, 2011 
to September 26, 2011 and from October 6, 2011 until terminated by law? 

 The parties stipulated to an alleged date of injury of March 11, 2011. 

 The parties stipulated to an average weekly wage (“AWW”) of $567.25. 

 The parties stipulated to Colorado Mountain Medical as claimant’s authorized 
treating physician (“ATP”). 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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 The parties stipulated that claimant returned to work for employer on March 12, 
2011, and from March 16, 2011 until June 11, 2011 and from September 27, 
2011 until October 5, 2011. 

FINDINGS OF FACT 

1. Claimant was employed with employer as a utility clerk.  Claimant’s job duties 
include bagging groceries, bringing shopping carts in from the employer’s parking lot, 
helping customers take groceries to their car and cleaning the store bathrooms.  
Claimant testified that on March 11, 2011 at about 12:30 p.m., she was working for 
employer bagging groceries when two children pushed a shopping cart into her 
stomach. 

2. *CW, a co-worker, testified at hearing that he witnessed the incident occur.  *CW 
testified he was approximately three feet from claimant when the shopping cart was 
pushed into her.  *CW testified he saw the children prior to the incident arguing with 
each other about which one should push the cart and he asked the children where their 
mother was when they stopped arguing and began pushing the cart towards the 
claimant.  *CW testified he witnessed the children hit claimant with the cart, but did not 
believe they hit claimant very hard.  After the incident, *CW testified he asked claimant if 
she was OK, and she said she was fine.  *CW testified on cross examination that he 
heard the cart strike claimant and asked her immediately if she was OK.  *CW testified 
claimant appeared surprised but he did not believe she was hurt.  *CW testified both 
children were pushing the cart when it struck claimant. 

3. Claimant testified that after she was hit, her vision got “kind of cloudy” as she 
walked toward the deli.  Claimant testified her low back began hurting and her mid an 
upper back began to hurt.  Claimant reported her injury to her employer on the day of 
the accident.  Claimant testified at hearing that she has new symptoms involving 
shoulder pain and the side of her head and she can’t lift her left arm. 

4. Security review of the video of the incident apparently documented that a cart 
being pushed by two children into claimant at 12:53 p.m.  The video later showed the 
mother and two children at register #13 in the store.  The ALJ interprets this to 
document when the mother and two children are making their purchases at the check 
stand, and does not depict the incident cited as occurring at 12:53 p.m. 

5. Respondents presented the testimony of *N at hearing.  *N testified claimant 
reported the incident to her on March 11, 2011.  *N testified claimant reported that she 
did not think the incident was that bad.   *N testified she filled out an investigation report 
and reviewed video surveillance.  Accoring to the report filled out by *N, claimant was 
struck in the back, trunk and leg.  *N noted that no medical treatment was requested.  
*N testified the video she reviewed did not show the incident.  *N testified that she saw 
claimant after the injury in the store with her grandchildren and claimant did not appear 
to be injured and was able to carry her grandchildren. 
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6. Claimant testified she worked for employer for six (6) hours on March 12, 2011 
before she requested medical treatment for the injury.  Claimant reported her request 
for treatment to her supervisor and was referred to Colorado Mountain Medical where 
she was examined by Dr. Hadley.  Dr. Hadley noted claimant reported being struck by a 
shopping cart the previous day causing her to strain her back.  Claimant report more 
pain in her upper and lower back and denied any numbness or tingling.  Dr. Hadley 
diagnosed claimant with a lumbar strain and prescribed ibuprofen and flexeril.  Claimant 
testified she requested three (3) days off of work during the appointment, and Dr. 
Hadley’s medical records not claimant was taken off work for three days and referred for 
6 visits of physical therapy (“PT”). 

7. Claimant began PT on March 14, 2011.  Claimant reported to the physical 
therapist that she received some improvement with her symptoms after two PT 
appointments.  Claimant reported to the physical therapist on March 17, 2011 that her 
pain was worse with work.  According to a pain diagram filled out at the physical therapy 
office on March 17, 2011, claimant had primary complaints of pain in her mid and low 
back with associated pain down her right leg and in the back of both shoulders. 

8. Claimant was examined by Dr. Olson at Colorado Mountain Medical on March 
15, 2011.  Claimant reported to Dr. Olson that her back was feeling better, but noted 
she still had discomfort in the upper lumbar region.  Dr. Olson diagnosed claimant with a 
lumbar strain and advised claimant to continue with physical therapy.  Dr. Olson 
provided claimant with a 10 pound lifting restriction and noted claimant was leaving for 
Arizona in one week.  

9. Claimant returned to Colorado Mountain Medical on April 5, 2011.  Claimant 
reported to Dr. Olson that her pain was not improved.  Claimant reported relief with PT, 
but the relief was not lasting.  Claimant continued to report pain in her upper lumbar and 
mid thoracic spine that was aggravated by her pain at work as a cashier.  Claimant 
expressed an interest to Dr. Olson of having an x-ray of her low back.  Dr. Olson noted 
that claimant had recently been off of work for a recent trip to Arizona and was 
requesting additional time off of work.  Dr. Olson noted his concern that claimant was 
having persistent discomfort despite what appeared to be a minimal trauma/injury and 
recommended she continue with physical therapy.   

10. Claimant was re-examined by Dr. Olson on April 26, 2011.  Dr. Olson noted 
claimant presented with complaints of significant discomfort.  Claimant reported new 
complaints of pain in her right arm that goes up into her neck.  Claimant reported 
significant improvement with physical therapy.  Dr. Olson provided claimant with a 
diagnosis of a sprain of the thoracic region and lumbar strain.  Dr. Olson noted claimant 
had made significant improvements since her last visit and recommended that her work 
restrictions remain at no lifting greater than 40 pounds. 

11. Claimant was evaluated by Dr. Feeney on June 13, 2011.  Dr. Feeley provided 
claimant with work restrictions of no lifting over 25 pounds.  Claimant returned to Dr. 
Feeney on June 30, 2011 and reported that her employer would not allow her back to 
work unless she had a release to return to work without restrictions.  Dr. Feeney also 
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noted that claimant was told by her employer they were contesting the compensable 
aspect of her workers’ compensation claim.  Dr. Feeney noted on physical examination 
that claimant had a decreased reflex at her right ankle and has reproducible pain in her 
right trapezius with spasm and was significantly deconditioned.  Dr. Feeney noted that 
in light of her chronic pain and decreased reflex, a consultation with Dr. Raub would be 
appropriate.  Dr. Feeney continued claimant on her work restrictions of no lifting greater 
than 25 pounds. 

12. Employer had a meeting with claimant on June 14, 2011.  Present at the meeting 
were the claimant, *H, *Z and *C.  During the meeting it was explained to claimant that 
her workers’ compensation claim was being denied as of May 24, 2011 and claimant 
would be responsible for her medical bills.  Employer also advised claimant that she 
was no longer eligible for light duty and needs to be able to perform all job 
performances with a full release from her doctor.  Employer advised claimant that until 
she gets a full release from the doctor, she will not be allowed to work.   

13. Dr. Raub evaluated claimant on July 12, 2011 with his physician’s assistant, Ms. 
Geller.  Claimant reported an injury occurring March 10, 2011 when she was struck by a 
shopping cart.  The ALJ notes claimant reports a history of the injury occurring March 
10, 2011 in this (and other) medical reports, but the evidence established at hearing 
including the witness testimony establish that the claimant was struck by the cart on 
March 11, 2011.  Claimant reported to Ms. Geller that she had pain in the base of her 
cervical spine and midthoacic spin and minimal pain in her lumbar spine.  Claimant 
reported her neck and mid back pain to be at a level of 8 out of 10. 

14. Dr. Raub obtained x-rays of the cervical and thoracic spine and noted they 
showed a reduced cervical lordosis with some mild spondylosis that predated her injury.  
No other significant abnormalities were noted on review of the films.  Dr. Raub noted 
claimant likely had a issues with soft tissue, but recommended some additional, more 
intensive imaging of the cervical and thoracic spine.  Claimant underwent a magnetic 
resonance image (“MRI”) of the cervical and thoracic spine on July 26, 2011.  The MRI’s 
revealed some degenerative disk disease at C3-4, C4-5 and C5-6 with congenital 
stenosis noted primarily at those levels.  The thoracic MRI revealed some mild disk 
degeneration in the upper thoracic area from T3-4, T4-5 and T5-6 with no evidence of 
significant central canal stenosis or severe disk degeneration.  On reexamination of 
claimant on July 26, 2011, Ms. Geller diagnosed claimant with a cervicothoracic 
sprain/strain that was mildly improved over the past couple of weeks with congenital 
central canal stenosis in the cervical spine at the C3-4, C4-5 and C5-6 primarily.  The 
ALJ notes that Ms. Geller’s report provides a diagnosis of central canal stenosis at the 
“C3-4, C5-6 and C5-6 primarily”.  The ALJ finds that Ms. Geller’s report mentioning the 
C5-6 level twice is more likely than not a typographical error and should properly 
mention the C4-5 level as noted in his discussion of his review of the MRI.  In any event, 
Ms. Geller notes that claimant’s thoracic spine MRI was unremarkable and, based on 
claimant’s presentation, she likely had a soft tissue or myofascial problem and that it 
may take her several weeks for her to start feeling better.  Ms. Geller recommended 
claimant undergo additional PT, massage and chiropractic treatments.   
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15. Claimant was referred for an independent medical examination (“IME”) with Dr. 
Bernton on September 6, 2011.  Dr. Bernton reviewed claimant’s medical records, 
obtained a history from the claimant and performed a physical examination of claimant.  
Claimant reported to Dr. Bernton that after being struck by the shopping cart, she felt 
dizzy and noted that “it was black”.  Claimant reported that her back started to hurt 
when she stried to walk approximately five minutes after she was struck, “but not too 
much”.  Claimant reported that she went home at the end of the day and started having 
more discomfort in her back.  After she returned to work the next day and was bagging, 
the pain in her neck and upper arms increased to the pain that she “almost couldn’t 
talk.”   

16. Claimant had a history of prior low back pain dating back to 1999 when she had 
a low back injury while employed as a housekeeper with a hotel.  Claimant’s ongoing 
complaints of back pain include treatment and reports of pain as recently as January 22, 
2011 prior to her March 11, 2011 incident.  Dr. Bernton noted claimant reported a 
history of back pain two years earlier, but in reviewing claimant’s medical records, noted 
claimant treated on January 4, 2011 with Dr. Hadley and complained of lumbar pain. 
Claimant was diagnosed with a lumbar sprain and strain and was referred for physical 
therapy.  Claimant was evaluated on January 21, 2011 for a syncopal episode following 
an argument with her spouse when she fell like a sack of potatoes.  Claimant had a 
history of right sided neck pain in November 2001.  Claimant also received treatment for 
low back pain in May 2004 that was reported as having been on and off for several 
years.   An MRI taken in May 2004 revealed a large disc protrusion at the L4-5 level. 

17. Dr. Bernton found no indication of cervical, shoulder or arm pain in the medical 
records immediately following claimant’s injury.  Dr. Bernton noted that on March 15, 
2011 claimant reported discomfort in the upper lumbar region, more so on the left with 
pain radiating up into her thoracic spine.  Dr. Bernton’s report notes that on April 26, 
2011, approximately seven (7) weeks after the reported injury is the first notation of arm 
or neck pain.  Dr. Bernton also noted that when the claimant was seen by Dr. Raub on 
July 12, 2011, claimant was reporting pain in the base of her cervical spine and the mid 
thoracic spine.  Dr. Bernton noted that by July 2011, four months after the injury, the 
only problems claimant reported at the time of her injury were lumbar problems and her 
thoracic complaints were minimal.  Dr. Bernton found the claimant’s symptoms in her 
neck, which were not present for several weeks after the presumed occupational injury, 
were her primary complain in July 2011. 

18. Dr. Bernton’s examination revealed inconsistent lumbar range of motion.  Dr. 
Bernton noted claimant presented with an inability to abduct her left shoulder due to 
weakness, but reported no pain.   Dr. Bernton noted psyhcologic testing revealed a high 
level of pain complaints, high level of functional complaints and a high level of diffuse 
somatic complaints.  Dr. Bernton opined in his report that claimant’s incident with the 
shopping cart striking her in the abdomen did not cause her current complaints and that 
there was no reasonable physical mechanism of injury by which that type of mechanism 
could produce claimant’s current complaints or explain her clinical course to date.  Dr. 
Bernton found claimant’s incident could have a possibility of mild and temporary lumbar 
strain, but because claimant did not fall down, the probability of such is low.  Dr. Bernton 
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opined that any symptoms that did result from this type of episode would be acute and 
temporary.  Dr. Bernton opined that claimant’s symptom magnification and potentially 
misrepresentation were factors in this case and opined claimant did not suffer a work 
injury. 

19. Dr. Bernton testified at hearing in this matter consistent with his medical report.  
Dr. Bernton opined claimant did not injure her neck, back, mid-back or upper extremity 
as a result of the injury.  Dr. Bernton opined that the amount of force has to be sufficient 
to cause an injury and what happened to claimant was not sufficient to cause the injury.  
Dr. Bernton opined claimant experienced an incident, but not an injury on March 11, 
2011.   Dr. Bernton opined claimant had identical symptoms to her low back two months 
prior to her work incident that required identical treatment and apparently resolved. 

20. Claimant testified at hearing that she had made income by selling health 
products since the date of her injury.  Claimant had not revealed the self-employment to 
respondents prior to the hearing.  The record was held open following the hearing to 
address the income claimant received from the selling of products.  These records 
document claimant making purchases for resale of her items on March 7, 2011 and 
September 26, 2011.  According to the records entered into evidence, it is the 
understanding of claimant’s counsel that she purchased the products and sold them for 
cash at a 100% mark up and did not keep track of her earnings. 

21. Based on the evidence presented at hearing, claimant was struck by a shopping 
cart being pushed by two children while in the course and scope of her employment with 
employer.  The ALJ credits the testimony of *CW who reported he heard the cart come 
into contact with claimant and witnessed the incident.  *CW asked claimant if she was 
OK and she answered affirmatively.  Claimant reported the incident to her supervisor on 
the day that it occurred and requested medical treatment from her employer after 
working her shift the following day.  Claimant was referred to Colorado Mountain 
Medical for treatment and was diagnosed with a lumbar strain and provided with 
prescription medication. 

22. The ALJ credits the reports of her treating physicians and the physical therapist 
and finds that claimant has demonstrated that it is more probable than not that she 
suffered an injury arising out of and in the course and scope of her employment with 
employer to her lumbar spine and thoracic spine.  While claimant has a history of prior 
treatment for low back complaints, the ALJ finds that claimant has demonstrated that it 
is more likely than not that the incident on March 11, 2011 aggravated or accelerated 
her pre-existing condition resulting in the need for medical treatment. 

23. The ALJ finds that claimant has failed to prove by a preponderance of the 
evidence that her complaints of cervical spine pain are more likely than not related to 
her March 11, 2011 injury.  The ALJ further finds that claimant’s complaints of being 
unable to lift her left arm and symptoms involving her head to be unrelated to the 
industrial injury. 



 

 133 

24. The ALJ finds that claimant has demonstrated that it is more likely than not that 
her medical treatment with the stipulated authorized treating physician is reasonable 
and necessary to cure and relieve claimant from the effects of the industrial injury.  The 
ALJ credits the medical reports from claimant’s treating physicians over the IME report 
and opinions expressed by Dr. Bernton at hearing in this regard.  The ALJ notes that 
claimant’s treating physicians recommended treatment in the form of physical therapy 
and medications.  Claimant reported some initial relief with the physical therapy 
treatment, although the relief did not last.   

25. With regard to the issue of temporary disability benefits, claimant was taken off of 
work by Dr. Hadley for three days on March 12, 2011.  Claimant returned to work for 
employer on March 16, 2011 and was again taken off of work when employer stopped 
honoring her work restrictions on June 12, 2011.  Claimant was off of work from June 
12, 2011 until September 27, 2011, and was again taken off of work on October 5, 
2011. 

26. At hearing, claimant admitted to self employment during the period of time she 
was off of work.  Therefore, claimant is not entitled to TTD benefits during the periods of 
time she was off of work.   

27. With regard to the issue of temporary partial disability (“TPD”) benefits, the ALJ 
notes that this issue was not raised before the court at the beginning of the proceeding.  
However, even if the parties had agreed to try this issue by consent, the ALJ finds that 
based on the records provided by claimant to respondents after the hearing that indicate 
claimant’s “recollection” that she sold products after being marked up 100% is not 
credible in light of the late revelation and the fact that the representations are not made 
under oath. 

28. The ALJ notes that claimant appears to have made purchases for her self-
employment on March 7, 2011 and again on September 26, 2011.  There is no credible 
evidence as to how much money claimant earned through her self-employment or 
whether the purchases documented in the late disclosure were the only purchases 
made by claimant for the period of time in question or whether claimant earned income 
by selling products purchased on other dates prior to her industrial injury. 

29. Therefore, the ALJ finds that claimant has failed to present credible evidence at 
hearing that would demonstrate that she is entitled to TTD or TPD benefits.  Therefore, 
claimant’s claim for temporary disability benefits is denied and dismissed. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
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all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2010). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with“ a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

4. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S., Respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  Once 
Respondents have exercised their right to select the treating physician, Claimant may 
not change physicians without first obtaining permission from the insurer or an ALJ.  
See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 
1996).   

5. As found, claimant has proven by a preponderance of the evidence that 
she suffered a compensable injury on March 11, 2011 that resulted in the need for 
medical treatment to her lumbar and thoracic spine.  Claimant’s request for treatment to 
other body parts, including her left arm, head and neck are found to be not related to the 
compensable March 11, 2011 industrial injury. 

6. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that she left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
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8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

7. In this case, claimant was presented with work restrictions by her treating 
physicians.  However, the parties stipulated to an AWW of $567.25 prior to the hearing.  
At hearing, claimant reported that she continued with her self-employment during the 
period of time she was off of work.  Based on the evidence presented at hearing, the 
ALJ cannot credibly ascertain how much, if any, earnings claimant was able to earn 
during the period of time she had work restrictions from her treating physician.  Because 
the ALJ cannot ascertain claimant’s earnings, claimant has failed to demonstrated an 
impairment of wage earning capacity as required by her burden of proof regarding the 
issue of temporary total and temporary partial disability benefits.   

8. Due to the fact that claimant has failed in her burden of proof on the issue 
of TTD and TPD benefits, her claim for benefits is denied and dismissed. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for reasonable and necessary medical treatment provided 
by claimant’s authorized providers to treat claimant’s lumbar and thoracic spine injuries 
pursuant to the Colorado Workers’ Compensation Fee Schedule. 

2. Claimant’s claim for TTD benefits is denied and dismissed. 

3. Claimant’s claim for TPD benefits is denied and dismissed. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
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you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 24, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving counsel for the 
Respondents 3 working days after receipt thereof to file electronic objections as to form.  
The proposed decision was filed, electronically, on January 10, 2012.   On January 13, 
2012, counsel for the Respondents filed detailed objections to the proposed decision 
and bench ruling, raising serious and substantial arguments that support a re-weighing 
of the evidence.  As a result of these arguments, the ALJ issued a procedural order, 
indicating that Respondents’ objections were also considered as a motion for 
reconsideration, and requesting that the Claimant file specific and detailed responses to 
the Respondents’ objections within two calendar days of January 13, or no later than 
the close of business on January 18, 2012, and the matter would be deemed submitted 
for decision on January 19, 2012.  On January 19, 2012, the ALJ granted the Claimant’s 
unopposed motion for an extension of time to file responses to the respondents’ 
objections until the close of business on January 23, 2012.  The responses were filed 
on January 23, 2012.  The Claimant’s response to the Respondents’ objections to the 
proposed decision essentially argue:  (1)  The ALJ is not held to a crystalline standard in 
articulating fact findings; (2) medical evidence is neither necessary nor conclusive in 
determining causation; (3) with respect to Objection No. 2, the Claimant’s testimony 
concerning minimum smoking and drinking after the admitted injury should control; (4) 
with respect to Objection No. 3, Claimant concedes that the Claimant did not sustain an 
injury to the left or right femoral head fracture, hip dislocation or subluxation at the time 
of injury or thereafter.  Notwithstanding this concession, the Claimant asserts that the 
ATP, Dr. Bachman, was of the opinion, to a reasonable degree of medical probability 
that the Claimant’s avascular necrosis (AVN) was causally related to the admitted injury 
of January 24, 2009; (5) with respect to Objection No. 4, the Claimant takes issues with 
Respondents’ statement that Dr. Shen’s  evaluation was uncontroverted, arguing that it 
is disputed by Dr. Shen’s own report;  (6) with respect to Objections Nos. 5, 6 and 7, the 
Claimant argues that little weight should be accorded the opinions of Dr. Eikman, 
Erickson and Roth, and that Dr. Primack conceded that trauma could cause AVN; (7) 
with respect to Objection No. 8, concerning Dr. Kelly’s opinion, conceding that Dr. Kelly 
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is an expert in AVN, the Claimant argues that Dr. Kelly does not note that she 
understood the mechanism of injury; (8) with respect to Objections Nos. 9 and 10, the 
Claimant argues that Dr. Primack, Respondents’ hired IME, did not see the accident 
and that Dr. Castro’s opinion is entitled to no weight because of an apparent bias and 
internal inconsistencies in his report;  and, (9) with respect to Objections Nos. 11 
through 15, the Claimant argues his view of that little weight should be accorded to all 
medical experts other than ATP Dr. Bachman.   The ALJ finds the Responses to the 
Respondents’ Objections to the proposed decision unpersuasive. 
 
 After a consideration of the proposed decision, the objections thereto / motion for 
reconsideration, and the Claimant’s responses thereto, the ALJ hereby reverses his 
bench ruling on the issue of the causal relatedness of the Claimant’s avascular necrosis 
(AVN), finding that it is not causally related, and modifying the proposal accordingly, 
and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the Claimant’s 

Petition to Re-open should be granted, based on a worsening of condition and/or a 
mutual mistake of material fact, i.e., was the Division Independent Medical Examiner’s 
(DIME’s) opinion that the Claimant was at maximum medical improvement (MMI) in 
error if the Claimant’s avascular necrosis (AVN), retrospectively, was causally related to 
the admitted compensable injury of January 24, 2009.  The issue concerning whether or 
not the Claimant’s AVN is causally related to the admitted compensable injury of 
January 24, 2009 is necessary to determine whether or not the DIME has been 
overcome by clear and convincing evidence.  If the Claimant’s condition worsened after 
MMI, the standard of proof to reopen is preponderant evidence. The AVN and the 
Claimant’s back condition are separable. There is an additional issue of whether or not 
the Claimant’s medical care and treatment is causally related and reasonably necessary 
to cure and relieve the effects of his compensable injury.  The Claimant also designated 
post-MMI medical care (Grover medicals), if the case were not reopened. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

Preliminary Findings 

 1. On January 24, 2009, the Claimant sustained admitted injuries 
during the course and scope of his employment, when he fell off the roof of a carport. 
When he fell, he first tried to catch himself on the edge of the roof and when he 
continued to fall, he twisted to the left to try and catch himself on a ladder; however, his 
hands did not reach the ladder, only his left foot caught the ladder.  He continued to fall, 
with his left foot caught, hyper extending and jarring his left leg and hip, where he hung 
for a second, then continuing down to the ground, his left hip twisted and torqued him 
back to the right facing the carport falling on his feet.  The right foot made contact with 
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the ground first, the left foot made contact immediately after.  On impact with the 
ground, his legs were rigid.  The impact caused a shocking wave to go up his whole 
body to his head.  He felt a sensation of explosion within his body, causing visual 
disturbance, disorientation, and shock, leaving him static for a few seconds before he 
fell or collapsed all the way to the ground.   

 2.  After the accident, the Claimant was unable to use his right foot 
and would have to get around hopping on one foot, using a walker or using a cane, 
causing further impact on his hips.  He would walk with an antalgic gait and he had to 
stand on one foot.  The pain in his hip started slowly after the accident and worsened in 
2010.   Before the injury, the Claimant would work on uneven surfaces and walked on 
roofs and had never had a problem with his hips.  He has been in good health overall 
before this injury, he only smokes intermittently and rarely drinks.  He now has difficulty 
just getting around and being in one position for very long due to both his hips and his 
low back.  Scott Primack, D.O., the Respondents’ independent medical examiner (IME), 
recounted a somewhat nebulous history that the Claimant smoked a half a pack of 
cigarettes every other day and drank several six packs of beer a week.  Respondents 
argue that on January 29, 2009 the Claimant advised Kaiser Permanente, his health 
provider that he smoked ½ a pack of “cigarettes/day Years 1….”  The Claimant testified 
that in the year preceding the admitted injury, he had cut back to smoking one cigarette 
every other day and to drinking rarely.  The ALJ finds the Kaiser note less than clear, 
confusing and a credibility “red herring.”  .  The ALJ resolves this factual dispute in favor 
of the Claimant’s testimony about his smoking and drinking habits within the year before 
his admitted injury. 

 3. The Respondents filed a Final Admission of liability (FAL) on 
December 27, 2010, admitting for an average weekly wage (AWW) of $900, temporary 
total disability (TTD) benefits through August 5, 2010, permanent partial disability (PPD) 
benefits, based on the Division Independent Medical Examiner’s (DIME’s) ratings, of 
29% whole person (for the back injury),  9% right lower extremity (RLE) [for the right leg 
injury],  zero for mental injuries, post-MMI medical benefits (Grover medicals), and an 
MMI date of August 6, 2010. The DIME physician was Justin Green, M.D.  The Claimant 
filed a timely objection to the FAL. 

Medical Progression 

 4. On January 24, 2009, Robert J. Snyder, M.D., reported that the 
Claimant is a 38 year old male who was approximately 15 feet in the air on a carport 
roof.  He attempted to step off, lost his balance, managed to grab a hold of the edge of 
the carport roof on the way down and unfortunately tangled his left leg in the ladder that 
he used and was thrown off balance causing him to fall to the ground. Dr. Snyder also 
reported a CT scan of the abdomen and pelvis was reviewed as well as radiology and is 
negative with the exception of an L2 anterior body fracture and an L5 burst type 
fracture.  Claimant also had a CT scan of the right ankle on January 24, 2009, which 
revealed a comminuted impacted calcaneal fracture throughout all portions of the 
calcaneus.   A CT scan of the Claimant’s lumbar spine, which showed an L5 burst 
fracture with bony retropulsion leading to moderate canal stenosis at the upper L5 level.  
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There was also a compression fracture of the superior endplate of L2 without bony 
retropulsion.   The Claimant did not sustain a left or right hip femoral head fracture, hip 
dislocation or subluxation at the time of his work injury. 

5.  Michael Shen, M.D., evaluated the Claimant on September 24, 2009. His 
report indicates that on that date, Dr. Shen evaluated the Claimant’s left and right hip, 
and the Claimant’s left and right hip as of that date were normal.  Dr. Primack relied on 
this evaluation in supporting his opinion that Claimant did not sustain traumatic AVN.    

 
6. On February 11, 2009, the Claimant underwent a calcaneus ORIF fracture 

of the right foot.  On May 26, 2009, Edward C. Pino, M.D., reported that the Claimant 
has tried walking without the CAM walker sometimes and reported the feeling of 
instability.  Dr. Pino also noted that the Claimant was overall doing well status post 
calcaneus fracture.  

 7. Dr. Bachman, who specializes in occupational medicine, 
emergency and family medicine, became the Claimant’s primary authorized treating 
physician (ATP).  Dr. Bachman is board certified in family and emergency medicine.  Dr. 
Bachman is fully Level 2 accredited by the Division of Workers Compensation (DOWC).  
On May 29, 2009, Dr. Bachman reported that the Claimant “fell, hitting his right heel, 
crushing it. His body ‘did an accordion’ resulting in his back injuries.  He uses a boot 
and walker. He can put 50% pressure on it. He can stand for about 20 minutes. His foot 
ankle feels like it is going to break.  Lower back/sacrum. Both sides ache. He sits by 
lifting himself with his hands to take the pressure off.  Claimant had thoracic pain. He 
has mild neck pain in extension. He has bilateral numbness of his 4th and 5th fingers. “   

  8. On June 29, 2009, Oscar Aguirre, PA (Physician’s Assistant) 
noted that the Claimant continues to have pain of the lumbar spine with radicular pain 
down the left buttocks and leg.  

 9. On July 24, 2009, Dr. Bachman noted that the Claimant is using a 
walker and wheel chair.  The Claimant’s right foot and ankle were swollen and he had 
lower back pain with muscle spasms.  

 10. On October 21, 2009, Dr. Bachman reported that the Claimant’s 
lower back “tweeked out” with walking. “This is worse and radiates to his left, just above 
the pelvic rim. He walks with a cane.”  The Claimant completed a pain diagram.  On 
November 20, 2009, Dr. Bachman reported that the Claimant has a gait with limp on the 
right.  On December 29, 2009, Dr. Bachman noted that the Claimant’s lower back is 
worse. “He sees Dr. Crawford on 1/12/10. His lower back “pops”.  He also noted lower 
back pain with muscle spasms. “ 

 11. On January 6, 2010, Dr. Jason A. Gridley, D.C., reported that the 
Claimant is complaining of pain especially with walking and standing and any use of his 
right foot and ankle. He also reported the Claimant is complaining of pain which is achy 
and throbbing along the lumbosacral spine. Dr. Gridley also noted lumbar extension is 
limited with discomfort at the left greater than right low back. Left and right lateral flexion 
approximately 75%. Dr. Gridley reported that the Claimant does have a tight left QL, 
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tight left piriformis, and tight left iliopsoas.  Mild unleveling of his right pelvis and ilium. 
Pelvic unleveling/dysfunction.  

 12. On January 18, 2010, Bert S. Furmansky, M.D., Psychiatrist, 
reported that the Claimant is experiencing an imbalance of his weight, placing 155 
pounds on his left leg versus 65 on his right.  

 13. On January 26, 2010, Dr. Bachman reported that the Claimant’s 
lower back had muscle spasms, gait with limp on the right, and L-spine mild to 
moderate spasm.  On March 15, 2010, the Claimant completed a pain diagram at his 
appointment with Dr. Bachman showing problems going down his left leg.  

 14. On March 31, 2010, Dr. Bachman placed the Claimant at MMI for 
his back and right foot injuries, with the psychiatric MMI deferred to Dr. Furmansky.  Dr. 
Bachman reported that the Claimant had a 38% whole person impairment.  Dr. 
Bachman also stated that the Claimant would require maintenance for the rest of his 
life.  Dr. Bachman reported that the Claimant’s complaints at MMI were of his right foot, 
mid back, left hip (most likely coming from his lumbar spine compression fracture), 
neck, and depression.  Dr. Bachman identified decreased sensation in 4th/5th digits, 
lower back muscle spasms, mild to moderate cervical spine spasms, very abnormal 
gait.   

 15. On July 29, 2010, the Claimant was seen by Dr. Bachman. The 
Claimant completed a pain diagram which showed aching in the left hip.  Dr. Bachman 
stated that the Claimant complained of left buttock and left leg spasms.  Dr. Bachman 
stated that the Claimant was gradually getting worse.  

 16. On August 11, 2010, Dr. Furmansky placed the Claimant at 
psychiatric MMI, giving him an overall psychiatric impairment rating of 15%.  Dr. 
Furmansky combined the psychiatric impairment with the physical impairment rating of 
38% to render a 47% whole person impairment opinion.  Psychiatric impairment must 
be separately considered and is limited to 12 weeks of combined temporary and 
permanent disability benefits. 

 17. On November 2, 2010, Dr. Bachman reported that the Claimant 
had left hip pain that was relatively new.  Dr. Bachman stated the opinion that this may 
be due to abnormal gait and “too much pressure.”  The left hip pain was worse with 
internal rotation, and the pain was described as sharp.  The Claimant completed a pain 
diagram. 

The Division Independent Medical Examination (DIME)  

 

 18. O November 3, 2010, Justin Green, M.D., DIME physician, 
determined that the Claimant had reached MMI on August 6, 2010 and  had a 42% 
whole person impairment.  The Claimant reported dull, achy low back pain, worse with 
sitting of two hours and standing, with occasional spasms in the left buttock.  The 



 

 141 

Claimant’s avascular necrosis (AVN) was not known or considered by Dr. Green. For 
the reasons outlined below, it has not been proven that it is highly likely, unmistakable 
and free from serious and substantial doubt that Dr. Green’s DIME opinion concerning 
MMI was not in error because the AVN is not causally related to the admitted 
compensable injury of January 24, 2009. 

Avascular Necrosis (AVN) 

 19. On December 8, 2010, an x-ray of the Claimant’s left hip was 
taken. The signs and symptoms were reported as major trauma to left hip, and the 
indications were reported as trauma.  The x-ray showed the articular surface of the hip 
was slightly irregular.  There was subchondral sclerosis, which was reported may be 
related to AVN.   

 20. On December 21, 2010, William Ciccone II, M.D., noted that 
approximately two months following the Claimant’s injury, the Claimant had increasing 
pain in the groin of his left hip.  This was associated with his non-weight-bearing status 
on the right lower extremity and use of a walker with a lot of hopping and loads on the 
left hip. The ALJ infers and finds that this was a natural consequence of and was 
proximately caused by the admitted injury.  The Claimant had persistent pain in the 
groin for a long period of time following his fall.  Dr. Ciccone noted that the Claimant 
stated he had no hip pain prior to his injury.  Dr. Ciccone reported that the Claimant had 
a lesion within his left femoral head which appeared to be causing some subchondral 
collapse.  Because of this, Dr. Ciccone suggested that the Claimant get back on his 
crutches and try to limit the weight bearing through that hip.  Further, Dr. Ciccone 
thought that the Claimant would require an MRI (magnetic resonance imaging) scan for 
staging the lesion.  Dr. Ciccone reported discussing with Claimant that AVN causes 
bone death and can cause the femoral head to fall out of round which can lead to 
significant arthritis in the hip.   

 21. An MRI (magnetic resonance imaging) of the Claimant’s left hip, 
taken on December 30, 2010, revealed abnormal bone marrow signal in a somewhat 
serpentine appearance with both T1 and T2 weighted change noted in the bilateral 
femoral heads, more pronounced on the left than the right, consistent with avascular 
necrosis.  On the left, the AVN encompassed approximately 50% of the articular 
surface.  A repeat lumbar spine MRI continued to show retropulsion of the healed 
vertebral body fracture, with central canal stenosis at L4-5.  At L5-S1 there was still 
facet hypertrophy.   

 22. On January 5, 2011, Dr.  Bachman assessed the Claimant with left 
hip pain: avascular necrosis, left greater than right.  Dr. Bachman reported his plan to 
re-open the case, as Claimant was not at MMI, primarily because of the AVN, and Dr. 
Bachman referred the Claimant to Dr. Ciccone at Cornerstone.  Dr. Bachman noted that 
he would send a letter to Pinnacol explaining the need to re-open the case.  The 
Claimant completed a pain diagram.  
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 23. Dr. Bachman’s January 5, 2011 letter to the insurance carrier noted 
that the Claimant’s hip MRI showed findings consistent with avascular necrosis of the 
bilateral femoral heads, more pronounced on the left than the right.  Dr. Bachman 
stated, “I do believe this to be work related and a direct result of his fall back in 
January, 2009.” (emphasis supplied)   The ALJ finds that Dr. Bachman has rendered 
an opinion on the causal relatedness of the AVN to the admitted fall injuries of January 
24, 2009, however, as found below Dr. Bachman’s opinion is not supported by his own 
evidentiary deposition testimony.  

24. On January 7, 2011, Dr. Ciccone noted that he would have the Claimant 
follow-up with Thomas Eickmann, M.D., for continued evaluation and treatment for the 
avascular lesions.  Dr. Ciccone stated that should the Claimant have femoral head 
collapse, the possibility for total hip arthroplasty exists.   

 
25.  On January 13, 2011, Dr. Eickmann recommended total hip arthroplasty 

for treatment of the AVN with collapse.  Dr. Eickmann stated, “There are several 
scenarios, including 1. The patient had AVN prior to his injury.  2. The patient had a 
normal left hip x-ray at the time of his injury and has gone on to develop AVN which 
may or may not be related to his fall.  3.  The patient had an abnormal left hip x-ray at 
the time of the injury which was exacerbated by the injury.  4. The patient suffered a hip 
subluxation with his fall which caused the AVN as a result.”  At least three of Dr. 
Eichmann’s outlined possible scenarios were not the case.  Specifically, that the 
Claimant had AVN prior to the injury, that the patient had an abnormal left hip x-ray at 
the time of his injury which was exacerbated by the injury,  or that the patient suffered a 
hip subluxation with his fall which caused the AVN as a result, leaving Dr. Eickmann’s 
possible scenario number 2 above.  Dr. Eickmann rendered no opinion concerning the 
causal relatedness of the AVN.   

 
26. On January 27, 2011, Jon Erickson, M.D., reported his impression that the 

Claimant had apparent bilateral femoral head avascular necrosis with collapse.  Dr. 
Erickson stated, “I am assuming that this condition is a result of his fall.”  Dr. Erickson 
went on to note: “MRA left hip, done on 12/30/2010, either reviewed with or performed 
by Dr. John Roth and showing advanced avascular necrosis both femoral heads, 
without any evidence of previous femoral neck pathology, such as fractures.  Dr. Roth is 
of the opinion that this condition is not traumatic in nature, unless preceded by a 
femoral neck fracture” (emphasis supplied).  

 
Impression:  Bilateral femoral head AVN, not apparently related to the patient’s 
fall.  I have advised the patient of Dr. Roth’s opinion.  His condition is not work 
related 
 

 There is no persuasive evidence that the Claimant sustained a femoral neck fracture at 
the time of the fall on January 24, 2009.  Scott Primack, D.O., the Respondents’ 
independent medical examiner (IME) was also of the opinion that for the AVN to have 
had a traumatic origin at the time of the fall, a femoral neck fracture would have had to 
occur at the time of the fall.  The totality of the medical evidence contra-indicates a 
femoral neck fracture at the time of the January 24, 2009 fall. 



 

 143 

 
27.  John Roth, M.D., a neuro-radiologist,  reviewed the Claimant’s December 

30, 2011 MRI of the left hip with Dr. Erickson, and provided the opinion that the 
Claimant’s AVN is not related to his work injury, because there was no evidence of 
previous femoral neck pathology, such as fractures.     

 
28.  Cynthia Kelly, M.D., an orthopedic surgeon with a subspecialty in AVN, 

saw the Claimant for a second opinion at the Claimant’s behest.   Dr. Kelly indicated 
“We had a long discussion regarding his diagnosis at this point in time,  I advised him 
that this is not a Workers’ Comp. related situation, nor related to his fall.”    Dr. Kelly’s 
opinion is highly persuasive because of her sub-specialty in AVN, and it outweighs Dr. 
Bachman’s unsupported opinion of causal relatedness.  

 
 29. Dr. Primack’s opinions on causation of the AVN stated that the Claimant’s 
need for a lumbar ESI as recommended by Dr. Shen.   Andrew Castro, M.D., was of the 
opinion that the Claimant needed a lumbar ESI, as documented in his August 10, 2011 
report.    

30. On March 1, 2011, Dr. Bachman reported that the Claimant was able to 
return to modified duty on March 1, 2011. Dr. Bachman reported that the Claimant’s 
limitations/restrictions are permanent.  He noted the Claimant’s restrictions as lifting, 
repetitive lifting, carrying, pushing/pulling at 0 pounds.  He noted the Claimant’s 
restriction for walking 1 hour per day, standing 1 hour per day, sitting 4-8 hours per day, 
crawling, kneeling, squatting and climbing 0 hours per day. Dr. Bachman also reported 
that the Claimant must use crutches at work. The Claimant completed a pain diagram 
noting hip problems.  

31. On March 29, 2011, Dr. Bachman reported that the Claimant needs hip 
surgery for AVN.  

32. In his evidentiary deposition, Dr. Bachman testified as follows: 
a. Upon being asked by the Claimant’s counsel to explain what avascular 

necrosis is, Dr. Bachman testified:  “Again, I’m not going to present myself 
to you as an expert in that disease.  My understanding is it’s necrosis due 
to lack of blood supply.” (Bachman Depo., p. 12, lines 20-23) 

  
b. Upon being asked about the anatomy of the hips, Dr. Bachman testified  

“I’m not going to be able  to answer your question.  I don’t have that 
anatomy in my knowledge base at this moment.”  (Bachman Depo., p. 12, 
line 25, page 13, lines 1-5) 

 
c. Upon being asked about blood flow to the hips (how the femoral head is 

irrigated by the veins), Dr. Bachman testified:  “Once again, I’m going to 
defer answering questions that imply that I’m an expert in avascular 
necrosis or the anatomy of the femoral head.”  (Bachman Depo. p. 13, 
lines 16-20) 
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d. Upon being asked whether he is familiar with causes of avascular 
necrosis, Dr. Bachman testified:  “I want to say, with apologies, that I will 
not be answering questions as an expert in avascular necrosis, including 
anatomy and causes.”  (Bachman Depo. p. 13, line 1, page 14, lines 1-11) 

e. Upon being asked whether avascular necrosis affects many of the joints of 
the body, Dr. Bachman testified that he does not know.  (Bachman Depo., 
p. 16, lines 7-15) 

 
f. Upon being asked about whether the Claimant sustained any direct 

trauma to his left or right hip, Dr. Bachman admitted that he was not aware 
of any evidence that Claimant sustained any direct trauma to his left or 
right hip.  (Bachman Depo., p. 31, lines 11-17; p. 32, lines 20-22) 

 
g. Upon being asked if there was any indication Claimant sustained a left or 

right hip femoral head fracture or dislocation at the time of his accident, 
Dr. Bachman testified there was not.  (Bachman Depo., p. 33, lines 9-15) 

 
h. Upon being asked about documentation of left hip pain in his report, Dr. 

Bachman admitted there was no documentation that Claimant complained 
of any left hip pain prior to March 31, 2010.  (Bachman Depo., p. 35, lines 
6-12) 

 
i. Upon cross examination, Dr. Bachman reiterated his earlier testimony that 

he is not an expert in avascular necrosis.  (Bachman Depo., p. 35, lines 
17-19) 

 
j. Upon being asked about the most prevalent sites in the body for avascular 

necrosis, Dr. Bachman testified:  “I would not present myself as an expert 
and answer questions of avascular necrosis at this time.”  (Bachman 
Depo., p. 35, lines 24-25, p. 36, lines 1-3) 

 
k. Dr. Bachman admitted he is not an expert in radiology.  (Bachman Depo., 

p. 36, lines 7-8) 
 

l. Upon being asked about dealing with avascular necrosis, Dr. Bachman 
testified again that he would defer to orthopedic surgeons.  
(Bachman Depo. p. 36, lines 19-24) [emphasis supplied] 

 
m. After Dr. Bachman indicated that he had been trained by the Division with 

regard to performing a causation analysis, he was asked “In a case like 
this where it goes beyond your area of expertise, would you rely on 
someone else to do that type of evaluation on causation”, Dr. Bachman 
testified that he would.   (Bachman Depo., p. 37, lines 3-13) 

 



 

 145 

n. Upon being asked if he conducted a forensic evaluation of cause, effect, 
biological plausibility with regard to Claimant’s avascular necrosis, Dr. 
Bachman admitted that he did not.  (Bachman Depo., p. 37, lines 15-19) 

  
o. Dr. Bachman admitted that he did not consider any other risk factors for 

Claimant’s AVN.  (Bachman Depo., p. 37, lines 20-22) 
 
p. Dr. Bachman admitted that he did not do any research in terms of other 

possible explanations of the Claimant’s avascular necrosis.  (Bachman 
Depo., p. 37, lines 23-25, p. 38, line 1) 

 
q. Upon being asked “Do you have any knowledge of the pathophysiology of 

avascular necrosis, in other words, how long it takes for it to develop from 
the point in time when the blood supply is decreased to the point in time 
where a patient might feel symptoms?”, Dr. Bachman responded:  “I’m not 
going to answer questions and am not going to present myself in this 
deposition as an expert in avascular necrosis.”  (Bachman Depo., p. 38, 
lines 20-25, p. 39, lines 1-2) 

 
r. Dr. Bachman testified he would normally rely upon an orthopedic surgeon 

to provide an evaluation of causation of avascular necrosis.  (Bachman 
Depo, p. 40, lines 10-13) 

 
s. Dr. Bachman admitted he does not treat patients with avascular necrosis, 

he does not provide forensic causation analysis for patient’s with 
avascular necrosis, he had not consulted any physician with regard to 
Claimant’s avascular necrosis, and he performed no independent 
research in terms of what type of trauma is consistent with avascular 
necrosis developing in the femoral heads of the hips.   (Bachman Depo, p. 
43, lines 1-13)  

  
t. Dr. Bachman admitted that he was only provided a history by the Claimant 

and the Claimant’s elaborate history of his mechanism of injury in 2011 
was provided after the Claimant’s avascular necrosis was denied.  
(Bachman Depo., p. 44, lines 3-10) 

 
u. Upon being asked “If one or more orthopedic surgeons has rendered 

an opinion that the avascular necrosis in this case is not 
occupationally related, would you have reason to disagree with that 
opinion?”  Dr. Bachman testified “I would not.” (Bachman Depo., p. 
46, lines 11-15) [emphasis supplied] 

 
v. Dr. Bachman testified that Claimant’s avascular necrosis was not caused 

by altered gait.  (Bachman Depo., p. 47, lines 2-14) 
 



 

 146 

w. Upon direct examination, Dr. Bachman testified Claimant was not at MMI 
for the back.  Upon cross examination, Dr. Bachman clarified his opinion 
regarding MMI for the back.  Dr. Bachman testified that Claimant would 
not be at MMI for the back only if someone recommended additional 
surgery, and the Claimant chose to go forward with surgery.  (Bachman 
Depo., pp. 47, line 20, to p. 49, line 4)  

 
 

x. Upon being asked whether he had any knowledge of whether or not you 
can have a traumatic avascular necrosis of the hip without a femoral head 
fracture or dislocation of the hip caused at the time of the accident, Dr. 
Bachman testified:  “I can’t answer your question.”  He then testified he did 
not know the answer to the question.  (Bachman Depo., p. 70, lines 20-25, 
p. 71, lines 1-2) 

 
y. Upon being asked “Are you aware of whether avascular necrosis of the 

hip can be caused by a trauma where there is not a direct trauma upon 
the hip itself, but, instead, as you indicated, you land on one particular 
foot, causing compression up the spine, or, as is being alleged, you tangle 
your leg and stretch?  Are you aware of whether or not avascular necrosis, 
traumatic avascular necrosis of the hip, is consistent with those 
mechanisms of injury?”, Dr. Bachman testified:  “I’m not aware.”   
(Bachman Depo., p. 71, lines 3-12) 

 
 33. Based upon Dr. Bachman’s deposition answers above, the ALJ finds that 
his opinion that the Claimant’s AVN is causally related to the admitted injury is 
unsupported by his own testimony (emphasis supplied).  Therefore, there is no 
credible medical opinion that the Claimant’s AVN is causally related to the admitted 
injury.  Because the issue concerning the causal relatedness is an issue that implicates 
medical expertise, the Claimant’s testimony alone is insufficient to establish the causal 
relatedness of the AVN.  The Claimant has failed to prove that it is more likely than not 
that his AVN is causally related to the admitted injury. 

Petition to Re-Open 

 34. On June 24, 2011, the Claimant filed a Petition to Re-open, based 
on change in medical condition, error and mistake.   

 35. On July 13, 2011, Dr. Bachman wrote a note to Michael Shen, 
M.D., stating that he was sending the case back to him for review.  

 36. On July 29, 2011, Dr. Shen noted that the Claimant continued to 
have lumbar spine pain.  This is separate and apart from the AVN.  Dr. Shen stated, 
“Having tried conservative care with no improvement, I have recommended proceeding 
with a trial of injections for further diagnostic w/u and pain relief.”  Dr. Shen 
recommended follow-up with Robert Kawasaki, M.D., for a trial of bilateral L5 
transforaminal steroid injections for further diagnostic workup and pain relief.  Dr. Shen 
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stated, “We did discuss possibly surgical intervention should his injections not work and 
he continue to have LBP at which point it would likely be a L4-S1 decompression/fusion 
for surgical treatment.”  The ALJ finds that Dr. Shen’s opinion in this regard supports a 
worsening of the back condition as of, aty least July 29, 2011, almost one year after 
DIME Dr. Green declared the Claimant to be at MMI. 

 37. Dr. Bachman stated that he did not have a history of Claimant 
having hip complaints prior to the date of injury.  Dr. Bachman testified that the 
mechanism of the Claimant’s injury caused torquing and hyperextension of his left leg, 
which could have (emphasis supplied) caused the pressure on the blood supply at the 
femoral head.  Dr. Bachman stated that he came to that conclusion based on the totality 
of his knowledge of the case dating from the first day he saw Claimant, and, again, with 
a record review.  Dr. Bachman stated that Claimant had those complaints early on in 
this case, and they were concurrent in time with the injury.  It is the concurrence of the 
symptoms with the injury that lead him to that conclusion.  Dr. Bachman stated that a lot 
of force can be caused by the hyperextension and the torquing of the left leg when 
somebody falls in the manner as described by Claimant.  Dr. Bachman indicated that he 
considers himself as an expert in trauma, and what he knows about trauma is that the 
evidence supports that there was major trauma that occurred when Claimant landed; 
that the major trauma then transmitted forces up his leg and into his spine; that the 
fractures in Claimant’s back are consistent with that mechanism.  Dr. Bachman stated, 
“So when you ask about mechanism, then, we know the mechanism supports three 
fractures.  And the hips are in the middle, so we know major forces of trauma went 
through that area.”  Dr. Bachman stated, “It’s my opinion that he [Claimant] suffered a 
severe and significant trauma on the date of injury and that that trauma produced three 
obvious, severe fractures, and that the body parts in question, specifically both hips, 
had to suffer the same amount of trauma as the other body parts.”  Dr. Bachman was of 
the opinion that  the Claimant suffered enough trauma to cause the avascular necrosis.  
Dr. Bachman stated, “Based on what I know about this case and know about the trauma 
and know about the documented injuries, it’s my opinion that it’s more likely than not 
that his [Claimant’s] avascular necrosis is coming from the trauma on that date…”   As 
found in Finding No. 34 above, Dr. Bachman’s opinion that the AVN is causally related 
is not supported by his own testimony and, therefore, there is a failure of proof on the 
causal relatedness of the AVN.  Dr. Bachman reported that he had no information at this 
time that would indicate that there were other causalities for Claimant’s avascular 
necrosis.  Dr. Bachman stated that avascular necrosis does not have to show up right 
away radiographically to still have the causality at the time of trauma.  Dr. Bachman 
stated that he placed Claimant at MMI on March 30, 2010.  Dr. Bachman testified that 
Claimant is not at MMI at this time and that the issue of avascular necrosis and/or 
delayed surgery of the spine needed to be considered.  Dr. Bachman was of the opinion 
that the most appropriate date to state that Claimant was no longer at MMI would be 
January 5, 2011, when he wrote a letter to Pinnacol asking that the case be reopened.  
Dr. Bachman stated that the Claimant needs evaluation and treatment of avascular 
necrosis, and re-evaluation of the lumbar spine from a surgical standpoint.  Dr. 
Bachman testified that in severe injuries, it is common for new body parts to show up at 
a delayed time due to compensatory mechanisms, and that is what he thought about 
the Claimant’s left hip complaints.  Dr. Bachman stated that even if it is determined 
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that the hips are found not related to this claim, the Claimant still would not be at 
MMI due to his low back injury (emphasis supplied).  Dr. Bachman stated that if 
Claimant is now willing to have surgical evaluation on his back, it is appropriate to 
reopen the case and allow that surgical evaluation.  Dr. Bachman testified that he thinks 
Claimant’s pain generator is a combination of progression of the lumbar spine disease 
caused by the injury and the left hip and left leg problems.  

 38. The Respondents engaged Scott Primack, D.O., to perform an 
Independent Medical Examination (IME) of the Claimant.   Dr. Primack placed emphasis 
on the history that the Claimant did not fall on his left side.  Dr. Primack indicated that 
he did not have lipids test results which could have affected his opinion concerning the 
lack of causal relatedness of the AVN.  Nevertheless, Dr. Primack was of the opinion 
that the Claimant’s AVN was not causally related to the injury event herein.  Dr. Primack 
heard the Claimant’s testimony at hearing.   Dr. Primack was of the opinion that the 
AVN was not causally related to the admitted injury.   Dr. Primack’s opinion in this 
regard is supported by the opinions of Dr. Kelly, Dr. Erickson and Dr. Roth.  

Ultimate Findings 

 39. The Claimant was credible, but the causal relatedness of the AVN 
to the mechanism of injury is the subject of medical opinion – not lay opinion.  The 
Claimant is not a qualified expert in this subject. Consequently, the Claimant’s testimony 
is not adequate to prove the causal relatedness of the AVN. 

 40. Dr. Green, the DIME, failed to address the Claimant’s hip 
complaints or diagnosis of avascular necrosis.  Retrospectively, however, this fact is 
irrelevant since the AVN has not been proven to be causally related.   Dr. Green took 
the Claimant’s back condition into account. and Dr. Bachman’s opinion that the 
Claimant is not at MMI for his back is a mere difference of opinion with the DIME 
physician and does not rise to the level of making it highly probable, unmistakable and 
free from serious and substantial doubt that the DIME’s opinion on MMI was erroneous.  
Nonetheless, this case is postured with a Petition to Re-open where the burden to 
reopen is proof of a change of condition by a preponderance of the evidence.  Dr. 
Bachman’s and Dr. Shen’s opinions, and the Claimant’s testimony, establish a 
worsening of the back condition since August 6, 2010, the MMI date, by preponderant 
evidence. 

 41. The Claimant’s need for further treatment for his back is reasonably 
necessary and a natural progression of his originally admitted industrial injuries caused 
by the fall from the roof on January 24, 2009, which worsened after originally being 
placed at MMI (original MMI occurred on August 11, 2010 per his treating psychiatrist, 
Dr. Furmansky and original MMI occurred on March 31, 2010 for his physical complaints 
according to ATP Dr. Bachman).  The controlling former MMI date is August 6, 2010, as 
provided by DIME Dr. Green.  The Claimant worsened as of January 5, 2011, according 
to Dr. Bachman, at which time Claimant required further treatment and diagnostic 
evaluations for his complaints, which included the back as unrelated to the AVN. 
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42. Because of an apparent bias and internal inconsistencies in his report, the 
ALJ finds the opinions of Andrew Castro, M.D. to be not  credible and entitled to no 
weight. 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant’s testimony was credible in its entirely, but insufficient to establish the 
causal relatedness of his AVN to the admitted, fall injury of January 24, 2009.  As 
further found, the totality of the evidence renders the ultimate opinion of the ATP, Dr. 
Bachman, on the proximate causal relatedness of the Claimant’s AVN to the admitted 
injury unpersuasive because it is not supported by Dr. Bachman’s own evidentiary 
deposition testimony.  Also, as found, the opinion of Dr. Kelly, an orthopedic surgeon 
with a sub-specialty in AVN, whom the Claimant consulted on his own is highly 
persuasive and credible.  Her opinion is that the AVN is not related to the admitted 
injury of January 24, 2009.  Additionally, her opinion is supported by the opinions of Dr. 
Erickson, Dr. Roth, and Respondents’ IME Dr. Primack.  As found, the opinions of Dr. 
Castro are not credible and entitled to no weight.  Ultimately, there is no persuasive 
evidence establishing that the AVN is causally related to the admitted injury of January 
24, 2009.  To find a proximate causal relatedness between the AVN and the admitted 
injury would not be a rational choice between competing evidence.  On the contrary, it 
would be arbitrary and capricious insofar as there would be no rational connection 
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between the attenuated opinion of Dr. Bachman on causal relatedness and the weight 
of the evidence.  See U.S. V. Charles Friedman, 554 F.3d 1367; Bueno v. U.S. 
Bankruptcy Court, 248 B.R. 581, 17 Colo. Bankr. Ct. Rep. 95 (2000); Shook v. The 
Board of County Commr’s of El Paso County, 543 F.3d 597 (10th Cir. 2008). 
 
Reversal of Outcome on the Causal Relatedness of the AVN 
 
 b. The written order was determined to be the subject of appellate review –
not an oral bench ruling.  See Reed v. Indus. Claiom Appeals office, 13 P.3d 810 (Colo. 
App. 2000).  Insofar as a written decision is inconsistent with an oral bench ruling, the 
ALJ is presumed to have exercised his prerogative to reconsider before issuing a 
written order.  See Aldabbas v. Ultramar Diamond Shamrock, W.C. No. 4-574-397 
[Indus. Claim Appeals Office (ICAO), August 18, 2004].  As found, a reconsideration of 
the bench ruling at the conclusion of the last session of the hearing has compelled a 
reversal of the oral finding that the Claimant’s AVN was causally related to the admitted 
injury of January 24, 2009 to a present finding that it is not causally related. 
 
Lay Testimony on Causation 
 
 c. There can be competent evidence of causation other than expert opinion.  
Martin Marietta Corp. v. Faulk, 158 Colo. 441, 407 P.2d 348 (1965).  Expert testimony is 
neither necessary nor conclusive in proving causation.  See Rockwell International v. 
Turnbull, 802 P.2d 1182 (Colo. App. 1990).  These opinions are not apropos to the AVN 
facts at bar.  As found,  expert medical opinion is necessary to establish a causal 
connection between the admitted work injury and the Claimant’s AVN.  Indeed, as 
found, even the Claimant’s ATP, Dr. Bachman, conceded that he lacked sufficient 
expertise on AVN and would defer to those with more medical expertise.  Consequently, 
the Claimant’s lay opinion is inadequate to establish causal relatedness of the AVN. 
 
Compensability 
 
 d. In order to prove the industrial injury was the proximate cause of the need 
for medical treatment and disability benefits, a Claimant must prove a causal nexus 
between the claimed disability and the work-related injury. Singleton v. Kenya Corp., 
961 P.2d 571 (Colo. App. 1998). A pre-existing disease or susceptibility to injury does 
not disqualify a claim if the employment aggravates, accelerates, or combines with the 
preexisting disease or infirmity to produce disability and the need for medical treatment. 
Duncan v. Indus. Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). As found, the Claimant failed to 
prove that his AVN was proximately caused by the admitted injury of January 24, 2009 
or was a natural consequence of that injury. 
 
 e. The question of whether the Claimant met the burden of proof to establish 
a compensable injury is one of fact for determination by the ALJ. Faulkner v. Indus. 
Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  As found, the Claimant failed to 
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meet his burden of proof on the causal relatedness of his AVN and the admitted injury 
of January 24, 2009.    
  
 f.  An injury arises out of employment if the job places the worker in a 
position in which the injury occurs. So long as the employment contributes to 
precipitating the disabling condition, such an injury is compensable even if the worker 
has an underlying condition or risk peculiar to the individual. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990); Canon Reliance Coal Co. v. Indus. Comm’n, 
72 Colo. 477, 211 P. 868 (1922). As found, the Claimant’s work related fall and 
subsequent injuries did not cause the AVN to develop.  An injury is compensable if it 
results from a combination of a preexisting weakness or condition and a hazard of 
employment. See National Health Laboratories v. Indus. Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992); H& H Warehouse v. Vicory, supra. As found, the Claimant 
failed to prove that his AVN arose out of a hazard of employment. 
 
 g. The seminal case on the non-compensability of an idiopathic event is 
Gates Rubber Co. v. Indus. Comm’n, 705 P.2d 6 (Colo. App. 1985). In Gates, the 
Claimant fell down at work because of unexplained reasons (other than the Claimant’s 
non-work related “propensity to seizures”), sustained a serious head injury when he hit 
the even concrete floor, and died. The Court noted that there was no evidence of any 
special hazard of employment that precipitated the fall, thus, there was no evidence of a 
proximate causal link between the cause of the fall and the Claimant’s job duties, and 
the death was not compensable. The cause of the injury must be work related. The 
consequences of a fall are not necessarily work related. Also see Morrison v. Indus. 
Claim Appeals Office, 760 P.2d 654 (Colo. App. 1988) [the Claimant lost vision in one 
eye while driving a bus and argued that the delayed opportunity to seek treatment must 
have aggravated his condition. The Court held that the primary cause of the loss of 
vision was not work related and, therefore, not compensable]. As found, the AVN that 
Claimant developed in his hips was not caused by the traumatic work related event 
which occurred on January 24, 2009 that caused the admitted work related injuries.  
 

Re-Opening 

 h. Section 8-43-303, C.R.S., provides that a claim may be reopened at any 
time within six years after the date of injury on the ground of change in condition.  As 
found, after the 2009 injury, the Claimant was ultimately released at MMI on August 6, 
2010 by both ATPs (Dr. Bachman and Dr. Furmansky) and the Respondents filed a 
FAL. In the FAL, the Respondents indicated that liability for future reasonably necessary 
medical benefits was authorized. Claimant objected in a timely manner and filed an 
Application for Hearing.  As found, the Petition to Re-open was filed less than three 
years after the date of injury and was, therefore, timely.   

 i.  In Standard Metals Corp. v. Gallegos, 781 P.2d 142 (Colo. App. 1989), the 
court notes that the supreme court has reiterated that a "final" award in the context of a 
worker's compensation claim means only that the matter has been concluded unless 
reopened. The reopening authority vested in the director is indicative of a "strong 
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legislative policy" that the goal of achieving a just result overrides the interest of the 
litigants in obtaining a final resolution of their dispute in worker's compensation cases.   

 j.  After a case is reopened based on change of condition, the causation 
issue is limited to whether there is a change in the Claimant's physical or mental 
condition that can be causally connected to the original compensable injury. The original 
finding of causation has already been conclusively litigated and therefore cannot be 
challenged in reopening or post-reopening proceedings. Thus, the change must be 
measured from the Claimant's condition when the claim was closed, as established in 
the original matter, and to the condition after reopening. City &County of Denver v. 
Indus. Claim Appeals Office, 58 P.3d 1162 (Colo. App. 2002). As established, the basis 
of the Claimant's Petition to Re-open is that his back condition has worsened, after MMI. 

 k. Under § 8-43-303(1), C.R.S., an ALJ may re-open a claim based on a 
worsening of condition and/or a mutual mistake of material fact [subsequently 
discovered causally related AVN], which refers to a worsening of a Claimant's condition 
from the industrial injury, after MMI. See EI Paso County Department of Social Services 
v. Donn, 865 P.2d 877 (Colo. App. 1993); Burke v. Indus. Claim Appeals Office, 905 P. 
2d 1  Colo. App. 1994); Hanna v. Print Express, Inc., 77 P. 3d 863 (Colo. App. 2003); 
Donohoe v. ENT Federal Credit Union, W.C. No. 4-171-210 [Indus. Claim Appeals 
Office (ICAO) September 15,1995]. This is true because MMI is the point in time when 
no further medical care is reasonably expected to improve the condition. § 8-40-101 
(11.5), C.R.S; City of Colorado Springs v. Indus. Claim Appeals Office, 954 P. 2d 637 
(Colo. App. 1997). Where a claimant seeks to re-open based on a worsened condition, 
he must demonstrate a change in condition that is "causally connected to the original 
compensable injury." Chavez v. Indus. Comm'n, 714 P.2d 1328 (Colo. App. 1985). If an 
industrial injury leaves the body in a weakened condition, and that weakened condition 
is a proximate cause of further injury to the injured worker, the additional injury is a 
compensable consequence of the industrial injury. Standard Metals Corp. v. Ball, 172 
Colo. 510,474 P.2d 622 (1970). As found, the Claimant established that his back 
(unrelated to the AVN) worsened after the date of MMI, losing additional function due to 
his lumbar spine injuries.  As ultimately found, the Claimant has met his burden with 
respect to re-opening because of his worsened back.  His case should be reopened as 
of January 5, 2011 as recommended by Dr. Bachman.   

 
Medical Benefits 
 
 l.  The issue of whether medical treatment is necessitated by a compensable 
aggravation injury is one of fact for resolution by the ALJ based upon the evidentiary 
record. See Standard Metals Corp. v. Ball, supra; F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985). A decision in this regard should be upheld if the ALJ's 
factual determinations are supported by substantial evidence in the record. § 8-43-
301(8), C.R.S. An ALJ's factual findings must be supported by substantial evidence in 
the record. Brownson-Rausin v. Indus. Claim Appeals Office, supra. Substantial 
evidence is "that quantum of probative evidence which a rational fact-finder would 
accept as adequate to support a conclusion, without regard to the existence of 
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conflicting evidence." Metro Moving & Storage Co. v. Gussert, supra. As found, the ALJ 
resolved the conflicts in the evidence on the causality issue against the unsupported 
opinion of the ATP, Dr. Bachman.   As further found, Claimant's need for further 
treatment for his back in the form of treatment as recommended by Drs. Bachman, 
Shen, Ciccone and Eickmann, including the epidural steroid for the lumbar spine is 
reasonably necessary and related to the compensable injuries and is a result of the 
natural progression of his original admitted industrial injury of January 24, 2009, which 
worsened as of January 5, 2011 (after MMI of August 6, 2010).   
 
Burden of Proof  
 

m. The party seeking to overcome a DIME physician’s opinions bears the 
burden of proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. Indus. 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   The DIME physician's 
determination of MMI is binding unless overcome by "clear and convincing evidence." 
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Section 8-42-
107(b)-(c), C.R.S.  Also, where the threshold determination of compensability is not an 
issue, a DIME physician’s conclusion that an injured worker’s medical problems were 
components of the injured worker’s overall impairment constitutes a part of the 
diagnostic assessment that comprises the DIME process and, as such the conclusion 
must be given presumptive effect and can only be overcome by clear and convincing 
evidence.  Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Leprino Foods Co. v. Indus. Claim Appeals Office, 134 P.3d 475, 482 (Colo. 
App. 2005); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 400 (Colo. App. 2009).   
"Clear and convincing evidence" is evidence, which is stronger than preponderance, is 
unmistakable, makes a fact or facts highly probable or the converse, and is free from 
serious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra; Leming v. 
Indus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002). In other words, a 
DIME physician's finding may not be overcome unless the evidence establishes that it is 
"highly probable" that the DIME physician's opinion is incorrect. Postelwait v. Midwest 
Barricade, 905 P. 2d 21 (Colo. App. 1995).  As found, the Claimant failed to establish, 
by clear and convincing evidence,  that the DIME physician’s opinion concerning MMI 
was erroneous. 

 n. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing whether a re-opening is warranted and, if so, the entitlement to 
additional benefits. §§ 8-43-201 and 8-43-210, C.R.S. See City of Boulder v. Streeb, 
706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 
(Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P. 3d 29 (Colo. App. 2000). A 
"preponderance of the evidence" is that quantum of evidence that makes a fact, or 
facts, more reasonably probable, or improbable, than not. Page v. Clark, 197 Colo. 
306,592 P. 2d 792 (1979). People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hostery 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO) March 20, 2002). Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). "Preponderance" means "the existence 
of a contested fact is more probable than its nonexistence." Indus. Claim Appeals Office 
v. Jones, 688 P.2d 1116 (Colo. 1984). As found, the Claimant has sustained his burden 
of proof with respect to a worsening of his back condition.  He has failed to sustain his 
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burden with respect to the causal relatedness of his AVN to the admitted injury of 
January 24, 2009. 
  
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Division independent medical Examination of Justin green, M.D., has 
not  been overcome by clear and convincing evidence. 
 
 B. The Claimant’s case is hereby re-opened as to his back only, effective 
January 5, 2011. 
 
 C. The Claimant’s avascular necrosis is not causally related to his admitted 
traumatic work related fall of January 24, 2009, a very serious fall which caused severe 
trauma and multiple bone fractures, and which is admittedly compensable. 
 
 D. The Respondents shall pay for the reasonably necessary and causally 
related medical care that the Claimant requires for the treatment of his work related 
back condition, subject to the Division of Workers Compensation Medical Fee Schedule.  
 
 E. The Claimant is no longer at maximum medical improvement for his back 
condition and this has been so since January 5, 2011. 
 
 F. Any and all issues not determined herein are reserved for future decision.   
 
DATED this______day of January 2012. 

EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-393-01 

ISSUES 

Claimant alleges she injured her back as a result of an accident at work. The 
issues for determination are compensability, authorized medical care providers, medical 
benefits, average weekly wage, and temporary total disability benefits commencing 
June 4, 2011. Claimant is not seeking compensation for panic attacks 

FINDINGS OF FACT 

1. Claimant’s native language is Spanish. She speaks little English.  
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2. Claimant performed the usual duties of her employment on May 23, 2011. 

Her usual duties included unloading packages from trailers. Claimant’s usual schedule 
was to begin work at 6:40 p.m., take a break at 10:15 p.m., resume work at 10:50 p.m., 
and work until 3:25 a.m. the next morning.  

 
3. Early her shift the evening of May 23, 2011, Claimant was in a trailer. Around 

11:00 p.m., the trailer suddenly moved while she was working in it. Claimant did not fall 
and was not struck by a box. Claimant was frightened and she ran out of the trailer. She 
was not physically injured. She reported the incident to her supervisor, *S. Claimant was 
not injured in this incident, but she was shaken-up. Claimant was assigned to another 
trailer next to the one that had moved.  

 
4. Claimant went to the other trailer and began unloading boxes weighing 70 

pounds. Claimant testified that she went to pick up one specific box and to stack it. She 
testified that she felt a “sound” in her back. She testified that her back began to ache 
and her feet became numb.  

5. Claimant, her supervisors, and her managers, attended a meeting after these 
alleged incidents. Claimant’s testimony as to when the meeting occurred is not clear, 
but in context it appears that she recalls the meeting happening in on the evening of 
May 24. *M1, a manager, testified the meeting happened at 2:45 in the morning of May 
24. *M2, a manager, testified that the meeting happened the evening of May 24. 
Testimony that the union steward was not available on the morning of May 24, and 
testimony regarding when Claimant was referred for medical care and first received 
medical care indicates that the meeting was on the evening of May 24. It is found the 
meeting happened on the evening of May 24. What Claimant described at the meeting 
is more important than when the meeting took place. 

 
6. Claimant testified she left the trailer to report her injury. Claimant testified that 

she reported to *S and to her manager, *M2 that injured her back while lifting. Claimant 
testified that she also told *M1 that she hurt her back and felt numbness in her feet. She 
testified that she told them she had back pain carrying the boxes. She testified that she 
also wanted to report her back injury while moving boxes to her union rep. She testified 
that she asked to see a doctor. Claimant then left work at 1:30 a.m. morning of May 24, 
2011, about two hours early.  

 
7. *M2, a supervisor for Employer, testified that he speaks both Spanish and 

English. He testified that on the morning of May 24, 2011, he saw Claimant heading for 
the time clock apparently to leave early. He asked Claimant what was wrong. He 
testified that Claimant told her about the movement of the trailer earlier in the shift. He 
testified that Claimant stated that she was scared, that her leg and side hurt, and that 
she couldn’t work. He testified that he asked Claimant if she was injured and she said 
no. He testified that he asked if a box fell, if anything hit her, and if she fell, and that 
Claimant answered no to each question. He testified that he asked if she wanted to file 
for an injury, and she answered that she just needed to go home and relax. Claimant 
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asked for a union steward and he testified that he told her he would get her one the 
following day. He testified that he told her to take the rest of the night off. 

 
8. Claimant reported to work again the evening of May 24, 2011. She told *M2 

that she couldn’t perform her job and that she wanted to file an injury report. A meeting 
was convened in the Safety Office. (This is the meeting referred to in Paragraph 5 
above). Claimant was asked what happened. *M2 testified that Claimant stated that she 
was unable to perform her job because of her leg and her arm - that she was so scared 
she couldn’t physically perform her job. She referred to the left side of her body. *M2 
testified that Claimant did not did not mention an incident lifting boxes and injuring her 
back. *M2 testified that Claimant seemed to be “extremely nervous.” 

 
9. *M1, a manager for Employer, testified that he met with Claimant and others 

in the Safety Office. He testified that Claimant talked about the trailer and she was 
“really uptight.” *M1 testified that Claimant did not mention a back injury or anything 
about lifting boxes. *M1 testified that Claimant complained that the trailer moved while 
she was in it and she was injured. *M1 testified that the meeting was focused on the 
incident when the trailer moved. *M1 referred Claimant to Concentra for medical care. 

 
10. On May 25, 2011, Dr. Ogden at Concentra examined Claimant. Claimant 

testified that she told him that her symptoms began when she felt a pop in her back 
lifting a box. Dr. Odgen described Claimant’s chief complaint as “I’m scared and my 
whole body hurts.” Dr. Odgen stated that Claimant gradually developed an ache in her 
low back and tingling in her extremities after the incident of the trailer moving. Dr. 
Odgen’s diagnoses were lumbar sprain and panic disorder. Dr. Odgen stated, “I do not 
believe her back at this point represents a significant pathology.  

 
11. On May 31, 2011, Dr. Ogden again examined Claimant. Claimant complained 

of pain in the lumbar back and tingling in the lower extremities. Dr. Ogden assessment 
was panic attack, back pain, and paresthesis of the lower extremities.  

 
12. Claimant sought additional care from Concentra on June 1, 2011. Dr. 

Dameria examined Claimant. Claimant complained of aggravation of her low back pain 
and anxiety as she was performing her regular duties at work. Claimant described right 
sided low back pain while lifting heavy loads. Dr. Odgen’s assessment was right 
sacroiliac joint strain, panic disorder, neck pain not work related and dizziness probably 
psychomatic. Dr. Odgen restricted Claimant from lifting over ten pounds, no bending 
greater than six times per hour, and not pushing or pulling with over ten pounds of force.  

 
13. Claimant again sought care from Dr. Odgen on June 2, 2011. Dr. Odgen’s 

assessment was stressful event at work, panic disorder symptoms and diffuse myalgias. 
Dr. Odgen referred Claimant to Dr. Ledesema, a counselor who speaks Spanish.  

 
14. Claimant did return to work on June 2, 2011. Claimant testified that she 

experienced more pain when she returned to work, that she reported the pain to *S, that 
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*S did not send her for medical care, and that she went home. The next day, Claimant 
sought treatment at the emergency room.  

 
15. Claimant sought care at the emergency room at University Hospital on June 

3, 2011. Claimant reported low back pain for two weeks after a lifting injury sustained 
while loading trailers at work.  

 
16. Claimant has not returned to work since. Claimant was paid short-term 

disability benefits for one month in the amount of $1,500.00. Employer ended 
Claimant’s health insurance on August 22, 2011. Her replacement cost for the health 
insurance was $346.74 per week. 
 

17. Respondents denied the claim on June 6, 2011. 
 
18. Claimant sought care again from Concentra. At Concentra Claimant was told 

that her case had been closed the day before and that she could not see any doctors 
there.  

 
19. Claimant sought care from Aspen Family Medicine on June 10, 2011. 

Claimant reported low back pain with increased numbness and tingling that began on 
May 23, 2011 at work where she loads trailers. The assessment was low back pain. 
Claimant was given a restriction of no lifting over twenty pounds. A radiological exam of 
Claimant’s lumbar spine on June 10, 2011 showed no significant abnormality.  

 
20. Claimant filed a Worker’s Claim for Compensation on June 13, 2011. In her 

claim she described the accident as both the trailer suddenly moving and later lifting a 
heavy box. 

 
21. On June 20, 2011, Claimant again sought care at Aspen Family Medicine. 

Claimant stated that she continued to have low back pain.  
 
22. Claimant began physical therapy on July 26, 2011. Claimant reported lifting 

heavy boxes at work when her back pain began.  
 
23. On July 26, 2011, Claimant again sought care at Aspen Family Medicine. 

Claimant stated that she continued to have low back pain, and that she was making 
progress with physical therapy.  

 
24. Insurer referred Claimant to Dr. Kleinman for a psychiatric examination. She 

underwent the examination on August 25, 2011. Claimant reported to Dr. Kleinman the 
incident of the trailer suddenly moving and later back pain after loading and lifting more 
boxes. Dr. Kleinman’s assessment was panic disorder and pain disorder associated 
with psychological factors.  
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25. On August 16, 2011, Claimant again sought care at Aspen Family Medicine. 
Claimant was not examined and was told to follow-up with her worker’s compensation 
provider. Claimant asked her employer for a referral and was referred to Dr. Watson. 

 
26. Insurer referred Claimant to Dr. Lesnak. Claimant underwent the examination 

on September 12, 2011. Claimant described the incident when the trailer suddenly 
moved, and that later she developed low back pain while lifting packages. Claimant 
complained of constant low back pain. After examination and review of the medical 
records, Dr. Lesnak concluded that Claimant had subjective complaints of constant low 
back pain with occasional diffuse leg numbness. He noted that these subjective 
complaints were without objective findings. He further noted that Claimant had current 
clinical evidence of mild anxiety. Dr. Lesnak stated that Claimant did not sustain any 
physical injury on May 23, 2011. Dr. Lesnak further stated that Claimant could perform 
her usual duties without restrictions.  

 
27. Claimant sought care from Dr. Watson at Arbor Occupational Medicine on 

September 27, 2011.  
 
28. At hearing, Claimant testified that continues to feel numbness in her lower 

extremities and sometimes the pain goes up into her back.  
 
29. The opinion of Dr. Lesnak is credible and persuasive. Claimant did not 

sustain any physical injury at work on May 23, 2011. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201(1), C.R.S. 
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents. Section 8-43-201(1).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its 
merits. Section 8-43-201. The Judge's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
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has rejected evidence contrary to the above findings as unpersuasive. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

A claimant is required to prove by a preponderance of the evidence that the 
condition for which she seeks benefits was proximately caused by an injury arising out 
of and in the course of the employment. Section 8-41-301(1)(b) & (c), C.R.S. A claimant 
must prove a causal nexus between the claimed disability and the work-related injury. 
Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998). The question of whether the 
claimant met the burden of proof to establish the requisite causal connection is one of 
fact for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  

Dr. Lesnak has opined that Claimant did not sustain any physical injury at work 
on May 23, 2011. His opinion is supported by other medical opinions. The opinion of Dr. 
Lesnak is credible and persuasive.  

Claimant has failed to establish by a preponderance of the evidence that she 
sustained any physical injury on May 23, 2011 as a result of lifting at work. The claim is 
denied.  

Claimant seeks a determination that Respondents are liable for Claimant’s 
authorized care even though the claim has been denied. Claimant has not been billed 
for such care, and therefore this issue need not be determined at this time. Claimant 
may set this matter for a further hearing should she be billed for the care she received 
from authorized providers.  

ORDER 

 It is therefore ordered that the claim is denied.  

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 24, 2012 

Bruce C Friend, Judge 
Office of Administrative Courts 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-349-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

70. Employer operates a chain of retail grocery stores, where claimant has 
worked since 1995. Claimant's age at the time of hearing was 42 years. Claimant most 
recently worked for employer as an all purpose clerk performing duties as a checker, 
scanning and bagging groceries at a check stand.  

71. Claimant testified to the following: Claimant injured his right shoulder 
around 5:30 p.m. on April 7, 2011, when he grabbed a bag of cat litter and pulled it 
across the scanner. The bag of cat litter was heavier than he expected, and it pulled on 
his right arm. Claimant continued working until his break, sometime around 6:00 p.m. 
During his 15-minute break, claimant’s right shoulder tightened up and felt like he had 
pinched something in his shoulder or pulled it out of its socket. Claimant’s right shoulder 
became horribly painful during break. After his break, claimant’s supervisor, Ms. *S, told 
him he looked pale. Claimant told Ms. *S that something was wrong with his shoulder. 
When Ms. *S asked claimant if he wanted to go home, he took the opportunity to go 
home because he felt something was wrong with his shoulder. 

72. At employer’s request, J. Tashof Bernton, M.D., performed an 
independent medical examination of claimant on September 12, 2011. Dr. Bernton 
testified as an expert in the areas of occupational medicine, internal medicine, and 
Level II accreditation through the Division of Workers’ Compensation. Crediting Dr. 
Bernton’s medical opinion, claimant has chronic degenerative changes in his right 
shoulder consistent with osteoarthritis of the acromio-clavicular (AC) joint. 

73. Ms. *S testified that she approached claimant around 6:45 p.m. on April 7th 
and remarked that he looked pale.  Claimant responded by telling Ms. *S that he had 
“straight-armed” a bag of cat litter when reaching out to scan it.  Claimant told Ms. *S 
that he had hurt his shoulder. In response, Ms. *S asked claimant if he wanted to go 
home.  Claimant did not request medical treatment, and instead elected to go home 
around 7:15 p.m. Ms. *S reported claimant’s shoulder pain to assistant store manager, 
*M.   
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74. Claimant was scheduled off work for 48 hours after April 7, 2011. When 
claimant returned to work on April 9th, Ms. *M met with him to complete an incident 
report. According to Ms. *M, claimant reported pulling a bag of kitty litter when his 
shoulder started throbbing. Ms. *M understood claimant to mean that he experienced 
immediate pain when pulling the bag of kitty litter. 

75. Ms. *M referred claimant to St. Mary’s Hospital, where Nurse Practitioner 
James Harkreader, FNP, examined him on April 11th.  Nurse Harkreader assessed right 
shoulder pain and referred claimant for x-ray studies of his right shoulder. Nurse 
Harkreader imposed physical activity restrictions of no lifting and no reaching away from 
the body with the right arm. Claimant returned to his regular work. 

76. Ms. *M reported claimant’s shoulder injury to Kevin Luster, who is the 
store manager. Mr. *L discussed claimant’s mechanism of injury with him on April 9, 
2011.  Mr. *L watched video taken on April 7th from an in-store camera positioned near 
claimant’s work station. Mr. *L watched the video looking for a time when claimant 
appeared to hurt himself but was unable to identify a time or situation where claimant 
appeared to injure himself. Mr. *L had claimant accompany him to the pet-product aisle, 
where he asked claimant to identify the kitty litter product that he claimed was involved 
in the mechanism of injury. Claimant was unable to identify the product. Claimant 
similarly was unable to narrow the time frame when the incident allegedly occurred.  

77. Mr. *L reviewed receipt tapes from the register claimant operated on April 
7th and discovered that claimant handled a bag of kitty litter around 5:30 p.m.  Mr. *L 
again watched the video surveillance taken between 4:36 and 6:25 p.m. on April 7th and 
verified that claimant only handled one bag of kitty litter, which Mr. *L identified as a 
certain brand. Mr. *L weighed an identical bag of kitty litter product and found it weighed 
10.46 pounds. Mr. *L played the video in open court. 

78. Dr. Bernton testified as follows: Claimant’s activity of grabbing the bag of 
kitty litter and sliding it across the scanner as shown on the video is an insufficient 
mechanism to cause an injury to claimant’s right shoulder or right rotator cuff. The video 
demonstrates that claimant displayed no evidence of pain behavior when handling the 
bag of kitty litter. In addition, claimant displayed no change in functioning during or after 
handling the kitty litter. Claimant continued scanning and bagging product without pain 
behavior or change of functioning. In addition, claimant is performing the scanning 
activity at waist level where there is insufficient stress to injure his right rotator cuff. 

79. Dr. Bernton further testified as follows: Dr. Bernton’s clinical examination 
of claimant’s shoulder and x-ray studies show claimant has an underlying, preexisting 
degenerative arthritis of the AC joint. Claimant’s AC joint is tender, but he has full range 
of motion of the shoulder with no sign of impingement. Claimant’s symptoms are more 
probably the result of the natural progression of pathology from the osteoarthritis 
disease process in his right shoulder. There is no persuasive medical evidence of any 
acute change in that pathology from claimant’s activity of scanning the bag of kitty litter 
on April 7th. Indeed, the video confirms the absence of any acute change in claimant’s 
behavior or functioning during and after the activity of scanning the kitty litter. Claimant’s 
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report of symptoms occurring sometime later on break is more probably coincidental, 
when his osteoarthritis started to become symptomatic.  Claimant’s underlying 
osteoarthritic disease pathology in his right shoulder more likely became symptomatic 
because of the natural progression of the disease process without any aggravation or 
injury from handling the bag of kitty litter. Dr Bernton’s medical opinion is persuasive. 

80. The video further shows Ms. *S walked up to claimant’s check stand 
around 5:45 p.m., some 10 to 15 minutes after claimant scanned the kitty litter.   
Claimant turned toward Ms. *S and appears to recognize that she was present.  
Claimant nonetheless failed to report any injury to Ms. *S at that time and instead 
waited approximately an hour before Ms. *S approached him at the service counter to 
tell him he looked pale. This tends to support Dr. Bernton’s medical opinion that the 
mechanism of scanning the kitty litter was insufficient to injure or aggravate claimant’s 
right shoulder condition. 

81. Claimant failed to show it more probably true than not that scanning the 
bag of kitty litter on April 7, 2011, caused, intensified, or, to a reasonable degree, 
aggravated the underlying, preexisting degenerative arthritis of the AC joint of claimant’s 
right shoulder. The Judge credits the testimony of Dr. Bernton as persuasive in finding 
claimant’s activity of grabbing the bag of kitty litter and sliding it across the scanner as 
shown on the video is an insufficient mechanism to cause an acute injury or aggravation 
of the degenerative arthritis of the AC joint in claimant’s right shoulder.     

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained a right shoulder injury arising out of the work activity of scanning a bag of kitty 
litter on April 7, 2011. The Judge disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985). A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
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actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Where claimant experiences symptoms while at work, the ALJ must determine 
whether the subsequent need for treatment was caused by an industrial aggravation of 
a preexisting condition or by the natural progression of the preexisting condition. See 
Cotts v. Exempla, W. C. No. 4-606-563 (ICAO August 18, 2005).  In short, the mere 
experience of symptoms at work does not necessarily require a finding that the 
employment aggravated or accelerated the pre-existing condition. Cotts v. Exempla, 
supra. 

Here, the Judge found claimant failed to show it more probably true than not that 
scanning the bag of kitty litter on April 7, 2011, caused, intensified, or, to a reasonable 
degree, aggravated the underlying, preexisting degenerative arthritis of the AC joint of 
claimant’s right shoulder. Claimant thus failed to prove by a preponderance of the 
evidence that he sustained a compensable injury to his right shoulder. 

The Judge credited the medical opinion of Dr. Bernton in finding the fact claimant 
experienced right shoulder pain during his break within 30 minutes to an hour of 
scanning the bag of kitty litter is merely coincidental and fails to show that he 
aggravated or accelerated his underlying osteoarthritis disease. 

The Judge concludes claimant’s claim for workers’ compensation benefits should 
be denied and dismissed.  

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s claim for workers’ compensation benefits is denied and 
dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
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070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __January 24, 2012____ 

 
Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-293 

ISSUES 

The issues for determination are: 

1.  Average weekly wage, including the value of health insurance;  

2.  Claimant’s responsibility for termination; and 

3.  temporary toal disability for January 4, 2011 to September 26, 2011. 

 

FINDINGS OF FACT 

1. Claimant commenced employment with Employer on March 1, 2010. He 
worked as a tender-puller. His hours were from 6:00 am to 2:30 pm, Monday through 
Friday. Claimant also performed some overtime work on Saturdays. Claimant was last 
paid $15.45 per hour for regular time and $23.175 for overtime. From the date of hire 
through December 1, 2010, Claimant worked 1,344.47 regular hours and 46.22 
overtime hours. He received pay for personal protective equipment totaling 2.15 hours 
for regular time and personal protective equipment overtime 20.65 hours. Claimant 
accrued holiday pay of 32 hours. Based on $15.45 per hour, Claimant average weekly 
wage was $584.62.  

2. Claimant had employer provided health insurance that was cancelled after 
Claimant was injured.  

3. When Claimant first reported the work-related injury in December 2010, 
the pain was in his right hand. The pain progressed up the arm to the shoulder and he 
eventually lost strength in his entire arm. 

4. When the injury was reported to the Employer, Claimant was sent to the 
on-site nurse. Claimant received treatment consisting of putting his hand in warm water 
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and putting a band around the involved wrist. He returned to work. Thereafter, he was 
treated with “icy-hot.” 

5. As a tender-puller, Claimant worked eight hours a day on a line where he 
had to process meat. He regularly had 18 seconds to process a piece of meat. He had 
three pieces of equipment: a knife, hook, and gloves. He used the hook to pull the piece 
of meat to him. He then transferred the hook to his left hand and used the knife to slice 
the tender off with his right hand. He did this for eight hours per day.  

6. Claimant, after he started to lose strength in his entire arm, was assigned 
“half-count” production. Claimant continued to do the same type of work at a slower 
pace. While doing half-count, he still had to use the right hand extensively to pull, cut, 
and twist. 

7. On December 30, 2010, while driving to work, Claimant was pulled over 
by a police officer and was arrested for failure to have a valid driver’s license. Claimant 
usually rode to work with a co-worker.  Claimant could also have walked to work.  

8. Claimant attempted to call Employer when he became aware that he was 
going to be arrested. The line was busy. Claimant was given permission to make one 
more call. Claimant called his landlord, requesting that he inform Claimant’s co-worker, 
*CW, so that he could inform his Employer. Claimant was jailed. Claimant was not 
allowed to make any calls while he was in jail. He was released from jail on January 3, 
2011.  

9. *CW was a co-worker of Claimant and a roommate in December 2010. 
*CW car-pooled with Claimant to work. He did not recall seeing Claimant on the day 
Claimant went to jail. *CW found out Claimant was in jail approximately two days later. 
*CW stated that on Monday he told *S, a supervisor, that Claimant was in jail. *CW 
asked *S what to do when a friend and co-worker is in jail. *S did not advise him what to 
do.  

10. On January 4, 2011, Claimant reported for work. Claimant had started 
working when he was summoned to the office and was told he was being terminated. 
The termination was based on unexcused absences on August 14, 2010, December 30, 
2010 and January 3, 2011 when Claimant did not call in. 

11. Claimant had not seen a physician for his work-related complaints prior to 
his termination from employment,. 

12. On January 18, 2011, Dr. Cathy Smith, first saw Claimant. Dr. Smith noted 
that Claimant had been off work for three weeks and that his pain was better, but had 
not resolved. Dr. Smith referred Claimant for physical therapy and provided pain 
medication and medication to reduce the swelling. 

13. On January 18, 2011, Dr. Smith diagnosed Claimant to be suffering from 
cumulative trauma from repetitive motion resulting in 1) right shoulder strain tendonitis 
with possible impingement; 2) right forearm flexor tendonitis; and 3) right fifth MP joint 



 

 166 

stain. She recommended x-rays of the right shoulder, right elbow, right wrist and right 
hand. Claimant was to start physical therapy for two to three times a week for three 
weeks at Pro Active Physical Therapy. He was provided medication. Dr. Smith 
recommended that Claimant avoid repetitive motion at the wrist, to not engage in forced 
grasping or pinching, and to avoid reaching excessively with the right arm. Claimant’s 
job was in excess of these restrictions.  

14. Claimant’s first therapy evaluation occurred on January 31, 2011 at Pro 
Active Physical Therapy.  

15. On February 15, 2011, Claimant was evaluated at Banner Mountain Vista 
Orthopedic Center by Dr. Daniel Heaston. Dr. Heaston noted that MRI scan showed an 
articular sided supraspinatus tear with tears of the upper subscapularis and some bicep 
instability. The final impression was right shoulder partial rotator cuff tearing. Claimant 
was provided a prescription for Naprosyn. Physical therapy was recommended. There 
was a discussion of surgery, but it was agreed to hold off on surgery.  

16. Claimant underwent surgery with Dr. Heaston on September 26, 2011, 

17. Claimant spent no additional time in jail after January 3, 2011. He was 
placed on work release status with the assistance of his church. In order to qualify for 
work release, Claimant performed volunteer counseling work for an organization 
associated with his church. Claimant did not receive any pay, but church members 
collected money so he was able to pay his weekly fee for work release. Claimant did not 
perform any work for pay after his termination from Employer. 

18. Respondents filed a General Admission of Liability admitting for temporary 
disability benefits effective the date of surgery, September 26, 2011. Temporary total 
disability benefits were based on an average weekly wage of $548.42. 

CONCLUSIONS OF LAW 

Under the termination statutes, Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., 
a claimant who is responsible for termination of employment is not entitled to temporary 
disability benefits absent a worsening of condition which re-establishes the causal 
connection between the injury and the wage loss. Anderson v. Longmont Toyota, 102, 
P3d, 323 (Colo. 2004). The concept of “responsibility” reintroduced the limited concept 
of “fault” into the Workers’ Compensation Act. Colorado Springs Disposal v. Industrial 
Claims Appeals Office, 58, P3d, 1061 (Colo. App. 2002). The fault determination 
depends on whether the claimant “performed some volitional act or otherwise exercised 
a degree of control over the circumstances resulting in the termination.” See Padilla v. 
Digital Equipment Corp., 902, P2nd, 414, 416 (Colo. App. 1994) (opinion after remand, 
908 P2d, 1185 (Colo. App. 1985). That determination must be based upon an 
examination of the totality of the circumstances. It is Respondents’ burden to establish 
responsibility for termination of employment by a preponderance of the evidence.  
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Claimant was terminated for three no-call, no shows at work, each resulting in an 
unexcused absence.  The last two unexcused absences were a result of Claimant’s 
arrest and not calling in.  Claimant was arrested because he drove a vehicle without a 
license. The decision to drive without a license was a circumstance within the control of 
Claimant. Claimant did attempt to call Employer, but got a busy signal. The busy signal 
was not a circumstance within the control of Claimant. When he made his one phone 
call, Claimant called his landlord, not his Employer.  The choice to call his landlord was 
a circumstance within the control of Claimant. Claimant’s driving without a license and 
not using his one call to attempt to call Employer were volitional acts of Claimant that 
resulted in the termination of his employment. Under the totality of the circumstances, it 
is found and concluded that Claimant had a degree of control over the termination of his 
employment. Claimant was at fault for his termination. Respondents have shown by a 
preponderance of the evidence that Claimant was responsible for the termination of his 
employment. 

 
The denial of temporary disability benefits pursuant to Sections 8-42-103(1)(g), 

and 8-42-105(4)(a) C.R.S., does not act as a permanent bar to the entitlement to 
temporary disability benefits. Anderson v. Longmont Toyota Inc, 102 P3.d 323 (Colo. 
2004) Claimant may not receive temporary disability benefits until his condition 
worsens. Claimant argues that his condition worsened by January 18, 2011, when a 
physician first placed restrictions on him. However, the evidence shows that Claimant 
had not been working and his condition had actually improved when he first saw the 
physician on January 18, 2011. Claimant’s condition did not actually worsen until he 
underwent the surgery on September 26, 2011. Insurer has admitted liability for 
temporary disability benefits commencing on the date of the surgery. Claimant is not 
entitled to temporary disability benefits before that date.  

 
Claimant’s average weekly wage is fairly calculated to be $584.62, exclusive of 

the cost of the health insurance. Evidence as to the replacement cost of the health 
insurance was not available at the time of the hearing, and the final determination of the 
average weekly wage is reserved for future determination, if the parties are unable to 
agree to the average weekly wage after this order. 

ORDER 

 It is therefore ordered that:  
 

1. Claimant’s request for temporary total disability benefits from January 4, 2011 
to September 26, 2011 is denied.  

2. The issues of average weekly wage, and other issues not determined by 
this order, are reserved for future determination. 

DATED: January 24, 2012 

Bruce C. Friend, Judge 
Office of Administrative Courts 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-726-646 

ISSUES 

1)   Permanent Partial Disability Benefits: Claimant’s burden to overcome the 
Division IME as to MMI and PPD;  

2)     Post-MMI maintenance medical benefits; and  

3)     Change of physician.  

 

FINDINGS OF FACT 

1.     On April 13, 2007, Claimant injured her right wrist while working as a meat 
wrapper for the employer.  She was diagnosed with right carpal tunnel symptoms.  On 
August 9, 2007, Dr. Christian Updike, the authorized treating physician, found Claimant 
at maximum medical improvement with no impairment and no need for further medical 
care.  Respondents filed a Final Admission of Liability on August 17, 2007, and the 
claim closed. 

2.     On May 4, 2010, the Claimant returned to Dr. Updike with recurrent right 
carpal tunnel symptoms.  The claim was reopened, and Claimant returned to treatment.  
Respondents filed a General Admission of Liability on June 11, 2010, noting that 
Claimant’s right wrist had worsened and that the claim was reopened.   

3.     On May 19, 2010, Dr. Updike diagnosed Claimant with bilateral carpal 
tunnel syndrome and noted bilateral shoulder myofascial strain.  He referred Claimant to 
Dr. Craig Davis, a hand surgeon.   

4.      On July 13, 2010, Dr. Davis diagnosed bilateral carpal tunnel syndrome 
and flexor tendinitis along with myofascial back pain.  He noted the electrodiagnostic 
studies were completely normal, yet Claimant continued to complain of severe activity-
related pain and numbness radiating up to both shoulders and to her neck.  Dr. Davis 
stated, “I am a little concerned that the patient has not had some improvement in 
symptoms despite normal nerve studies and being off work since April 2010.”  He did 
not recommend surgery.  He provided Claimant an injection in her right carpal tunnel.  

5.       Dr. Davis referred Claimant for an electrodiagnostic study, performed by 
Dr. Kathy McCranie on July 12, 2010.  Dr. McCranie found that although Claimant 
complained of bilateral upper extremity pain, paresthesias, and pain in the arms and 
shoulders, an EMG/NCS was normal, with no evidence of carpal tunnel syndrome, ulnar 
neuropathy, peripheral neuropathy, brachial plexopathy, or cervical radiculopathy.  
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6.     On July 16, 2010, Claimant returned to Dr. Updike, who noted the normal 
nerve conduction testing.  Dr. Updike also found that the right wrist injection (by Dr. 
Davis) provided minimal relief.  He referred Claimant for a functional capacity evaluation 
(FCE).   

7.       By his report dated July 27, 2010, Dr. Davis stated that Claimant was not a 
candidate for any type of surgery.  He stated that injections did not help her.  He did not 
recommend any further treatment.  

8.   The August 12, 2010 FCE noted that “[Claimant] exhibited overt 
symptom/disability exaggeration behavior by criteria.  She passed only 9/25 validity 
criteria during the FCE, 36%, which suggests very poor effort or voluntary submaximal 
effort which is not necessarily related to pain, impairment, or disability.” (Respondents’ 
Exhibit K, p. 55) 

9.        On August 18, 2010, Claimant returned to Dr. Updike and complained of 
diffuse shoulder, hand, and elbow pain.  Dr. Updike noted that although Claimant shook 
his hand with a normal grip, on the JMAR grip test, the needle did not move.  He found 
that Claimant gave non-valid effort and stated, “IT is not PHYSIOLOGICALLY 
POSSIBLE TO LIFT 20# DURING FCE WITH A 0# GRIP.”  Regarding an impairment 
rating, Dr. Updike stated, “NO OBJECTIVE FINDINGS FOR IR [impairment rating].  
This would be insurance fraud; I will not enable this.”  He gave her work restrictions 
based on subjective pain complaints only and placed her at MMI with no impairment as 
of August 18, 2010.  Regarding post-MMI treatment, he noted Claimant was adamant 
that she still had pain, and he recommended ibuprofen and Vicodin.  He noted, 
however, that “I do not object on medical or ethical grounds if insurer denies further 
maintenance meds that I have suggested.” (Respondents’ Exhibit H, pp. 45-46). 

10.       On October 1, 2010, Respondents filed a Final Admission consistent with 
Dr. Updike’s report, referencing that Claimant reached MMI as of August 18, 2010 with 
zero impairment and denying post-MMI care. 

11.       Claimant obtained an IME from Dr. Edwin Healey on October 20, 2010.  
In his October 20, 2010, report, Dr. Healey opined Claimant was not at maximum 
medical improvement.  He found that she was symptomatic in her lower cervical spine, 
upper trapezius, both shoulders, and both arms.  He also found that Claimant had 
intermittent tingling in her hands, as well as headaches.  Her pain ranged from 5/10 to 
10/10.  Dr. Healey diagnosed Claimant with three conditions associated with her work-
related injury:  1) history of right median nerve compression with ongoing symptoms in 
her right wrist radiating into her right shoulder; 2) cervical-brachial myofascial pain 
secondary to cumulative trauma disorder; and 3) adult adjustment disorder with 
depressed mood and anxiety.   
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12.   Dr. Healey recommended a repeat nerve conduction velocity test, 
triggerpoint injections, deep tissue massage, and myofascial release for her cervical, 
upper trapezius, and shoulder myofascial pain.  He recommended medication for 
chronic pain and a sleep aid.  He also recommended a psychological evaluation to help 
her cope with chronic pain and disability.  He noted that while some evidence of 
symptom magnification existed, he found Claimant credible.  He believed that her 
symptom magnification was an attempt to obtain further evaluation and treatment for 
her chronic pain and disability.  He commented that “in [Claimant’s] case, she is 
desperate for additional evaluation and treatment, and it has been my experience that 
patients at times will not give full effort in the hopes that this will alert their medical 
providers that they need additional care before being placed at maximum medical 
improvement.” (Claimant’s Exhibit 2). 

13.      Dr. Healey stated that although he did not find Claimant at MMI, if she 
were to be rated, she would have a 24% right upper extremity impairment (equivalent to 
14% whole person), for a sensory deficit to her right median nerve.  Dr. Healey’s 
worksheets reference that he used Tables 14 and 10 of the AMA Guides, using the 
formula 40% x 60% = 24%.  Dr. Healey stated that alternatively, for that impairment to 
the right median nerve, the “cumulative trauma staging criteria” (promulgated by the 
DOWC) could be used.  Using that methodology, Dr. Healey stated that Claimant would 
have 12% upper extremity impairment (equivalent to 7% whole person).   

14.        Following Dr. Healey’s IME, Claimant objected to the Final Admission of 
Liability and requested a Division IME.  In her application for the Division IME, Claimant 
listed specific body parts to be considered, including cervical-brachial myofascial pain 
secondary to cumulative trauma disorder, headaches, myofascial back pain, bilateral 
upper extremity carpal tunnel syndrome, flexor tendonitis, and adjustment disorder with 
depressed mood and anxiety. Additionally, Claimant requested the Division physician 
address whether she needed surgery, a second nerve conduction study, injections, 
physical therapy, work restrictions, and a psychological evaluation. 

15.       Dr. Stanley Ginsburg conducted the Division IME on January 25, 2011.  
He reviewed the medical records as well as Dr. Healey’s IME report, including Dr. 
Healey’s findings, recommendations, and his provisional impairment ratings.  Dr. 
Ginsburg noted that Claimant had multiple complaints including: 1) headaches; 2) back 
pain; 3) numbness in her feet; 4) forgetfulness; 5) muscle weakness; 6) weight variation; 
7) sexual dysfunction; 8) depression; and 9) fatigue.  On his examination, Dr. Ginsburg 
noted that Claimant’s neck movement “demonstrated limitation of voluntary neck 
rotation, extension and flexion.”  He noted that he palpated very lightly about the 
cervical area and noted no tenderness, but Claimant told him that she was exquisitely 
tender and “would probably have to scream” if he palpated harder. (Respondents’ 
Exhibit M, pp. 102-103). 

16.       Dr. Ginsburg concluded that despite the normal electrodiagnostic testing, 
Claimant probably had right carpal tunnel syndrome.  He found Claimant at maximum 
medical improvement as of July 16, 2010.  Dr. Ginsburg limited Claimant’s permanent 
impairment to her right upper extremity only.  He found no impairment for Claimant’s 
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bilateral upper extremities and no impairment for flexor tendinitis or adult adjustment 
disorder with depressed mood and anxiety.  He did not recommend injections or 
physical therapy and did not think a psychological evaluation was necessary based on 
Claimant’s history and the findings.  He stated, “Concerns are surgery – should this be 
accomplished.  It would be reasonable to have the electrodiagnostic studies repeated 
with another physician as suggested.”  He calculated Claimant’s permanent impairment 
as 12% to her right upper extremity.  In determining Claimant’s impairment, Dr. 
Ginsburg used Tables 14 and 10 from the AMA Guides (40% x 30% = 12%). 
(Respondents’ Exhibit M, p. 103). 

17.   On April 14, 2011, Respondents filed a Final Admission of Liability 
consistent with Dr. Ginsburg’s Division IME, admitting for 12% right upper extremity 
impairment and denying post-MMI treatment.  Claimant filed for a hearing challenging 
the Division IME. 

18.       Following Dr. Ginsburg’s Division IME, Claimant obtained a follow-up IME 
from Dr. Healey dated July 29, 2011.  Dr. Healey examined Claimant and also 
commented on Dr. Ginsburg’s Division IME.  Dr. Healey noted that Claimant told her 
that since he had last seen her (October 20, 2010, some 9 months prior) that she had 
an 80% increase in pain in her cervical, trapezius, bilateral arms, and hands.  
Additionally, Claimant complained of tingling and numbness in her right hand.  She also 
described symptoms of depression.  Notwithstanding the subjective increase in 
Claimant’s pain, Dr. Healey found Claimant’s physical exam essentially unchanged from 
his prior examination of October 20, 2010.   

19.     In his July 29, 2011 report, Dr. Healey diagnosed Claimant with six 
conditions associated with her work injury:  1) chronic bilateral upper extremity 
cumulative trauma disorder; 2) right carpal tunnel syndrome; 3) probable left carpal 
tunnel syndrome; 4) cervicobrachial myofascial pain due to cumulative trauma disorder; 
5) secondary cervicogenic headaches; and 6) adult adjustment disorder with depressed 
mood and anxiety. 

20.       In his report, Dr. Healey noted that Claimant described Dr. Ginsburg’s 
IME as being very cursory and superficial.  Claimant told him that Dr. Ginsburg cut her 
off on several occasions while she was attempting to provide a history, that he was curt 
and discourteous, that Dr. Ginsburg looked at her wrists and forearms only and did not 
examine her neck or upper thoracic region, and that he asked no questions about her 
depressive symptoms.   

21.        In his report, Dr. Healey again opined that Claimant was not at MMI and 
maintained his prior impairment rating, provided on October 20, 2010.  He gave 
Claimant 24% upper extremity impairment rating for sensory deficits to her right median 
nerve and 12% upper extremity impairment for cumulative trauma disorder.  He 
combined these ratings and then converted them to whole person, stating that, “She 
had a combined 20% whole person impairment of her upper extremities.” (Claimant’s 
Exhibit 1). 
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22.      At hearing, Claimant testified that she had pain radiating into her hip, 
back, upper arm near the front of her shoulders, and neck, and that she felt hotness 
because she was tense.  Due to her pain in her neck, arms, and hands, she stated that 
her husband and her 15-year-old son could not touch her.  She also said that she was 
depressed and that her left arm was getting worse.  She stated that both her right arm 
and left arm hurt, describing the pain level as “almost the same.”   

23.    Claimant testified that during the Division IME, Dr. Ginsburg was not 
friendly to her; she did not think he respected her or the interpreter.  She stated that he 
only examined the tips of her fingers of her right hand.   She stated that she asked him 
to examine other parts of her body, but he told her he was examining only her right 
hand.  She stated that he did not let her ask questions.  

24.     Dr. Healey testified at hearing.  He stated that as of July 2011, Claimant 
was worse than she was in October 2010.   He found her to be credible.  He found that 
Claimant had a need for further treatment and had no doubt that Claimant would 
improve if she had that treatment.   

25.     In regard to Dr. Ginsburg’s Division IME, Dr. Healey testified that Dr. 
Ginsburg did not provide a good report because he did not address all of Claimant’s 
issues.  He thought Dr. Ginsburg’s examination was inadequate because he ignored 
Claimant’s depression.  Dr. Healey also disagreed with the way Dr. Ginsburg rated 
Claimant because he said that Dr. Ginsburg rated Claimant for loss of strength when he 
should have rated her for a sensory loss.   

26.    On cross-examination, Dr. Healey admitted that his second IME 
erroneously stated that Claimant had 20% whole person impairment.  He stated that he 
had mistakenly combined his 24% rating under the AMA Guides with his alternative 
12% rating under the Cumulative Trauma staging criteria.  He admitted that the Level II 
curriculum states that it is improper to use the “cumulative trauma staging matrix” if an 
impairment rating under the range of motion and/or specific diagnosis in the AMA 
Guides 3rd Edition (revised) is available.  Dr. Healey retracted his 20% whole person 
rating referenced in his July 2011 report.  He stated that Claimant’s proper rating would 
be 24% upper extremity (under the AMA Guides), which would covert to 14% whole 
person.   

27.     Dr. Healey stated that he erroneously testified that Dr. Ginsburg rated 
Claimant for a loss of strength.  He admitted that both he and Dr. Ginsburg had rated 
the impairment under the same criteria for sensory loss in the right median nerve, using 
Tables 14 and 10 from the AMA Guides.  Dr. Healey admitted that he had used the 
maximum values available under the AMA Guides (40% x 60% = 24%) and that Dr. 
Ginsburg had used the same tables but did not use the maximum values, instead 
choosing more moderate values (40% x 30% = 12%).  Dr. Healey testified that he was 
not disputing Dr. Ginsburg’s rating. 
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28.     Dr. Healey’s opinions do not rise to the level of clear and convincing 
evidence that Dr. Ginsburg’s opinions as to MMI and impairment are incorrect. 

29.      Claimant has failed to overcome Dr. Ginsburg’s Division IME opinions by 
clear and convincing evidence. Claimant reached MMI on July 16, 2010, and sustained 
12% right upper extremity permanent impairment.   

30.     Claimant has proven by a preponderance of the evidence that she is 
entitled to post-MMI maintenance medical benefits.  Claimant’s treating physician, Dr. 
Updike, recommended maintenance medical benefits.  Additionally, Dr. Healey 
recommended additional medical benefits.  Therefore, Respondents shall pay for 
reasonable and necessary and related post-MMI maintenance medical benefits. 

31.     Claimant has proven by a preponderance of the evidence that she is 
entitled to a change of physician from Dr. Updike.  Claimant has carpal tunnel 
syndrome.  This diagnosis has been confirmed by several physicians including Dr. 
Updike.  However, in his August 18, 2010 report, Dr. Updike stated, “NO OBJECTIVE 
FINDINGS FOR IR [impairment rating].  This would be insurance fraud; I will not enable 
this.”  As found by the Division IME, Claimant does have an impairment rating.  This 
statement by Dr. Updike shows bias against Claimant.  Therefore, Respondents shall 
provide Claimant with a list of three physicians to provide post-MMI maintenance 
medical treatment.  Claimant shall choose one of the physicians on this list. 

CONCLUSIONS OF LAW 

 a. The ALJ’s factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
 
 b. The ALJ is under no obligation to credit medical testimony even if such 
testimony is unrebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993). 
The weight and compensability to be assigned expert testimony or opinions is a matter 
within the discretion of the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  The ALJ resolves conflicts in the evidence, makes 
compensability determinations, and draws plausible inferences from the evidence.  See 
Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).   
 
 c. Claimant bears the burden of proof to overcome the opinion of the DIME 
physician.  The DIME physician’s findings regarding MMI, causation, and impairment 
are binding on the parties unless overcome by “clear and convincing evidence.”  C.R.S. 
§ 8-42-107(8)(c); Peregoy v. Indus. Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 
2004).  Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician’s findings must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition is proven 
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by clear and convincing evidence if, considering all the evidence, the trier-of-fact finds it 
to be highly probable and free from serious or substantial doubt.  Metro Moving and 
Storage Co. v. Gussert, supra.  The mere difference of medical opinion does not 
constitute clear and convincing evidence to overcome the opinion of the DIME 
physician.  Javalera v. Monte Vista head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAO, July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAO, 
November 17, 2000).   
  
 d. Maximum Medical Improvement is defined in C.R.S. section 8-40-
201(11.5) as: “[a] point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further treatment is 
reasonably expected to improve the condition.” 
 
 e. A finding of MMI inherently involves issues of diagnosis because the 
physician must determine what medical conditions exist and if such conditions are 
causally related to the industrial injury.  Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002).  Under C.R.S. section 8-40-201(11.5), MMI is primarily a 
medical determination involving diagnosis of the Claimant’s condition.  Berg v. Industrial 
Claim Appeals Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. 
Industrial Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997). 
 
 f. The Claimant is limited to the scheduled disability benefits if the Claimant 
suffers an injury described on the schedule.  C.R.S. § 8-42-107(1)(a).  See Kolar v. 
ICAO, 122 P.3d 1075, 1076 (Colo. App. 2005).  “Injury,” as used in the above-
referenced statute, refers to the situs of the functional impairment, the body part that 
sustained the ultimate loss, not necessarily the situs of the injury itself.  Kolar, supra, at 
1076. 
 
 g. To prove entitlement to medical maintenance benefits, a Claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent 
further deterioration of her condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-
13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  Once a Claimant establishes the probable need for future medical 
treatment, she “is entitled to a general award of future medical benefits, subject to the 
employer’s right to contest compensability, reasonableness, or necessity.”  Hanna v. 
Print Expediters, Inc., 77 P.3d 863, 866 (Colo. App. 2003); see Karathanasis v. Chilis 
Grill & Bar, W.C. No. 4-461-989 (ICAP, August 8, 2003).  Whether a Claimant has 
presented substantial evidence justifying an award of Grover medical benefits is one of 
fact for determination by the Judge.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 919 P.2d 701, 704 (Colo. App. 1999). 
 
 h. An ALJ has discretionary authority to grant Claimant’s request for a 
change in physician pursuant to C.R.S. section 8-43-404(5)(a)(VI).  Zolman v. Horizon 
Home Care, LLC, W.C. No. 4-636-044 (ICAO, November 3, 2010); see Merrill v. 
Mulberry Inn, Inc., W.C. No. 3-949-781 (ICAO, November 16, 1995).   
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 i. The Claimant’s work-related injury from 2007 was diagnosed as a right 
carpal tunnel condition.  That was the same condition for which the claim was reopened 
in 2010, and for which Claimant was found at maximum medical improvement in 2011 
by her treating physician.  Claimant asserts that she has wide-ranging symptoms, 
involving her wrists, arms, and shoulders, as well as her neck and upper back.  She 
complains that she needs psychological treatment.   
 
 j. Claimant’s hand surgeon, Dr. Davis, released Claimant from treatment 
noting that she did not need any further surgery and that no further injections would be 
appropriate. The treating physician, Dr. Updike, noted numerous inconsistencies in 
Claimant’s presentation.  The Division IME physician, Dr. Ginsburg, was aware of 
Claimant’s wide-ranging complaints and of the opinions of Dr. Healey, Claimant’s 
expert.  The Division IME physician’s opinion that Claimant was at maximum medical 
improvement as of July 16, 2010, with 12% impairment to her right upper extremity is 
well reasoned, credible, and persuasive.  Claimant has not shown that the Division IME 
physician is clearly and convincingly wrong. 
 
 k. Claimant’s own expert, Dr. Healey, has given opinions that Claimant has 
substantially more need for treatment to various body parts, including both arms and 
shoulders, upper back, and psychological treatment.  Dr. Healey opined that Claimant 
was not at MMI.  He limited this permanent impairment rating to Claimant’s right wrist.  
He admitted that this was the same body part that Dr. Ginsburg rated.  Dr. Healey 
further admitted that he had no dispute with Dr. Ginsburg’s rating. 
 
 l. In determining whether the upper extremity rating for her right carpal 
tunnel syndrome should be converted to whole person, the focus is on the situs of the 
functional impairment.  Based on the report of the Division Examiner, Claimant’s 
permanent impairment is a sensory impairment to her right wrist.  No credible and 
persuasive evidence exists to extend Claimant’s injury past her right wrist, thus the 12% 
upper extremity rating is appropriate. 
 
 m. With regard to her request for post-MMI medical treatment for her right 
carpal tunnel syndrome, Claimant’s treating physician, Dr. Updike, recommended 
maintenance medical benefits.  Additionally, Claimant continued to experience pain 
related to her injury.  Claimant has proven by a preponderance of the evidence that she 
is entitled to post-MMI maintenance medical treatment.   
 
 n. With regard to her request for a physician change, Claimant has 
demonstrated a bias on the part of Dr. Updike.  Claimant has carpal tunnel syndrome.  
This diagnosis has been confirmed by several physicians including Dr. Updike.  
However, in his August 18, 2010, report, Dr. Updike stated, “NO OBJECTIVE 
FINDINGS FOR IR [impairment rating].  This would be insurance fraud; I will not enable 
this.”  As found by the Division IME, Claimant does have an impairment rating.  This 
bias warrants Claimant’s request for a physician change in order for Claimant to receive 
future medical treatment. 
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ORDER 

 It is therefore ordered that: 

 A. Claimant has failed to overcome the opinions of the Division IME, Dr. 
Ginsburg, by clear and convincing evidence.  Claimant reached MMI on July 16, 2010 
and sustained 12% right upper extremity permanent medical impairment.   
 
 B. Respondents shall pay for reasonable, necessary, and related post-MMI 
maintenance medical benefits for Claimant’s right carpal tunnel syndrome. 
 
 C. Respondents shall provide Claimant with a list of three physicians to 
provide post-MMI maintenance treatment.  Claimant shall choose one of the physicians 
on this list.  The three physicians shall not be partners or associates in the same 
medical group and not employed by Concentra. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 24, 2012 

Barbara S. Henk 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-821-032-01 

ISSUES 

The issues presented for hearing were whether the Claimant overcame the 
Division Independent Medical Exam (DIME) physician’s opinion that she reached 
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maximum medical improvement (MMI) on October 12, 2009 because the recommended 
surgical procedure is reasonable, necessary, and related to the work injury.   

If the Claimant failed to overcome the opinions of the DIME, the Claimant seeks 
to convert the 8% scheduled impairment assigned by Dr. Shank to a whole person 
permanent impairment.  Claimant also seeks maintenance medical benefits if she is 
determined to have reached MMI.     
 

Respondents endorsed the issues of medical benefits, relatedness and 
causation. 
 

FINDINGS OF FACT 

 Based on the evidence presented, the Judge finds as fact: 

1. The Claimant is a 51 year-old woman who sustained an injury to her right 
shoulder on December 9, 2009 when she lifted a box of guitars onto a shelf and felt an 
onset of pain with a “popping” sensation in her right shoulder.  Respondents admitted 
liability for the injury. 

 
2. The Claimant was referred to Dr. Jeffrey Bacon for treatment.  Following a 

course of physical therapy the Claimant had a MRI of the right shoulder on February 19, 
2010.  The MRI documented degenerative changes, primarily tendinosis of the biceps, 
subscapularis, supraspinatus and infraspinatus as well as mild-to-moderate subacromial 
subdeltoid bursitis, fraying of the glenoid labrum and a linear tear of the superior labrum.  
Dr. Bacon referred Claimant to Dr. Darrel Fenton for a surgical evaluation.   
 

3. Dr. Fenton, who is an orthopedic surgeon, evaluated Claimant on March 
3, 2010.  Dr. Fenton diagnosed a right shoulder internal derangement, tear of the 
subscapularis, tear of the superior labrum and tear of the biceps tendon.  He 
recommended an arthroscopic repair anticipating a labral repair and debridement of the 
shoulder. He also noted probable biceps tenodesis.   

 

4. In response to the request for surgery, the Insurer requested that Dr. I. 
Stephen Davis, an orthopedic surgeon, perform a medical records review.   Dr. Davis 
opined that it was reasonable and necessary to proceed with the arthroscopic 
procedure that Dr. Fenton recommended.  He also noted that while many of the 
changes in the right shoulder were degenerative in nature, that they were not 
symptomatic until the Claimant sustained injury at work and that it was causally related 
to the December 9, 2009 work-related incident.  

 

5. On April 1, 2010 Dr. Fenton completed a diagnostic arthroscopy, an 
arthroscopic superior labrum from the anterior to the posterior tear repair, an 
arthroscopic anterior-inferior Bankart repair and an arthroscopic subscapularis repair of 
the right shoulder.  Dr. Fenton noted that he viewed the Claimant’s biceps tendon and it 
appeared physiologic and non-subluxable and no tears were noted.   
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6. Following the surgical repair, the Claimant completed additional physical 
therapy, but continued to have pain and discomfort.  Dr. Fenton treated the problems 
with the right shoulder with pain medications and steroid injections.  

 

7. The Claimant returned to modified work with the Respondent Employer 
about four weeks after the April 1, 2010 surgery in the pharmacy department.  She has 
remained in that position since that time. 

 

8. Claimant continued to complain of pain to Dr. Fenton in her right shoulder 
and right arm following the surgery.  On September 7, 2010, Dr. Fenton noted that 
Claimant had tenderness in the biceps tendon, but he had attributed her problems to 
capsulitis Dr. Fenton injected Claimant’s biceps tendon.    

 
9. Dr. Fenton placed Claimant at MMI on October 12, 2010.  Dr. Fenton 

opined that the Claimant had sustained a 7% impairment of the upper extremity and 
recommended six months of maintenance medical care to include, injections and 
treatments for capsulitis of the right shoulder, medications and to work on 
strengthening.   Dr. Fenton’s note stated that Claimant was agreeable to being placed at 
MMI.   

 

10. Claimant returned to Dr. Fenton on October 19, 2010 complaining of a 
marked increase in her shoulder pain.  He noted that she had some irritation along the 
bicipital groove, which had settled down in the past.  Dr. Fenton felt that Claimant’s 
medications might be changed because he felt as though some of her complaints were 
related to secondary issues although he noted that Claimant has had biceps tendon 
issues.   
 

11.  On November 22, 2010, Respondents filed a Final Admission of Liability 
in accordance with the findings in Dr. Fenton’s October 12, 2010 report.  Claimant 
timely filed an objection and an Application for DIME.  Dr. John Shank was selected to 
serve as the DIME physician. 

 

12. The Claimant continued to treat with Dr. Fenton for maintenance medical 
care.  On December 21, 2010 Dr. Fenton noted that the Claimant felt like her progress 
was moving “backwards” and that she had pain in her shoulder as well as pain in her 
biceps that was causing difficulty with sleeping as well as neck pain.  Dr. Fenton 
prescribed Tylenol with codeine and recommended a MRI of the right shoulder. 

 

13. On January 25, 2011 the Claimant underwent a MRI of the right shoulder.  
The MRI revealed: 

 

1. Internal repair of the previously characterized SLAP tear with moderate 
morpholocig and signal irregularity within the superior and posterior 
superior glenoid labrum.  This is not unusual for a postoperative 
appearance and no definite recurrent or residual tear is identified. 

2. Interval subscapularis repair with mild underlying scarring of 
tendinopathy.  There is no evidence of a residual or recurrent tear. 



 

 179 

3. Mild to moderate intra-articular tendinopathy of the long head of the 
biceps tendon. 

4. Mild tendinopathy of the conjoined region of the supraspinatus and 
infraspinatus tendons. 

5. Multiple subacromial bursitis. 
 
 

14. On January 31, 2011 the Claimant returned to Dr. Fenton following the 
MRI for treatment recommendations.  The Claimant advised Dr. Fenton that she was 
limited with use of her right arm, that the she could not unscrew lids, cannot open things 
and cannot lift.  She reported numbness and tingling as well.  Dr. Fenton noted that she 
did have a degree of bicipital tendinitis and could be considered for a tenotomy or a 
subpectoral tenodesis of the long head, but that he would like an evaluation with a 
physiatrist first for an opinion and considerations for conservative care.  He also noted 
that Claimant has multiple issues and he could not say that dealing with the biceps 
tendon would eliminate all of her issues.   

 
15. Dr. Shank performed the DIIME on April 5, 2011.  Dr. Shank opined that 

the Claimant was at MMI with an 8% impairment of the right upper extremity with no 
apportionment.  He reached similar conclusions to those Dr. Fenton reached on 
January 31, 2011.  Dr. Shank concluded that Claimant required additional medical care 
with Dr. Fenton including injections and medications.  He also stated: 

 

In regards to future considerations and treatment, patient may still benefit 
from additional physical therapy.  She may have lifelong limitations in 
overhead lifting, overhead carrying, manipulation of objects, opening and 
closing lids, overhead activities, and lifting moderate to heavy weight.  
Patient does have a recent MRI which demonstrates evidence of 
degeneration of the biceps tendon within the shoulder.  There may be 
other surgical options for [Claimant] including either biceps tenotomy or 
biceps tenodesis.  This may give her additional pain improvement and 
functional improvement. 
 
 

16. On June 21, 2011 Respondents filed an Amended Final Admission of 
Liability admitting to the April 5, 2011 findings of Dr. John Shank including his 
recommendations for maintenance medical care. 

 
17. On June 21, 2011 the Claimant returned to Dr. Fenton for medical care.  

Dr. Fenton noted that Dr. Shank had also picked up on the biceps component of the 
injury.  He noted that the Claimant continued to have pain and discomfort and that he 
discussed performing a tenotomy on the biceps tendon.  The Claimant was agreeable to 
proceed with the arthroscopy biceps tenotomy.   

 

18. On July 20, 2011 Dr. Fenton prepared a report to address his request for a 
biceps tenotomy.  He indicated that Claimant has been in chronic pain specifically in the 
biceps tendon. Dr. Fenton noted that due to the persistent pain, difficulty sleeping and 



 

 180 

medication requirements, he recommended a simple arthroscopy with tenotomy.  He 
also discussed the possibility of the tendon failing on its own which may require a more 
invasive surgery.   

 

19. The Claimant was evaluated by Dr. Davis on August 12, 2011 for an IME 
at Respondents’ request.  Dr. Davis questioned whether or not the biceps tendon was 
the pain generator, he concurred with Dr. Shank’s recommendations for additional 
physical therapy and opined that additional physical therapy should be pursued before 
he would recommend surgical intervention. 

 

20. On October 18, 2011 Dr. John Shank testified by deposition.  Dr. Shank 
agreed with surgical procedure recommended by Dr. Fenton.  Dr. Shank opined that the 
need for biceps surgery was a direct result of her work injury of December 9, 2009, and 
that lifting can cause both labral and biceps tears even if it is only 10-15 pounds.  He 
further indicated that the Claimant would not be at MMI until she heals from the bicep 
surgery.  

 

21. With regards to the recommended surgery, Dr. Shank noted that it would 
improve the Claimant’s pain, but not necessarily provide great improvement in her 
function but he also testified that it could improve function.  Dr. Shank testified that, 
“She clinically is tender in the front of her shoulder.  Her pain isolates, to her biceps 
tendon.  She’s got an MRI that demonstrates an abnormal biceps tendon.  So that’s the 
logical next step for somebody who’s failed all other conservative treatment.” 

 

22. Dr. Shank also testified that, “Her labrum has been repaired, but that 
labrum puts a big force on the biceps tendon.  The biceps tendon, even if it doesn’t look 
ruptured, can still be a source of pain.” 

 
23. On November 17, 2011 Dr. Davis, testified via deposition.  Dr. Davis 

testified that he would recommend additional medical care, including physical therapy, 
before he would consider the necessity of a surgical repair of the biceps tendon. Dr. 
Davis had concerns about whether the biceps tendon is the actual pain generator in the 
Claimant.  He also opined that any biceps tendon pathology pre-existed Claimant’s 
shoulder injury and he did not believe that lifting 10-15 pounds could have caused her 
biceps tendon condition.   

 

24. The Claimant testified that following the surgical repair of her shoulder on 
April 1, 2010 that she has continued to have significant pain, sleep disturbances and 
functional difficulties associated with her right shoulder/right upper extremity.  Claimant 
also testified that she has remained employed by Respondents as a pharmacy 
technician. 

 

25. Claimant has overcome the opinions of Dr. Shank to the extent that he 
has maintained his initial opinion that Claimant reached MMI on October 12, 2010.  
Although Dr. Shank did not specifically testify that he was changing his opinion 
concerning Claimant’s MMI status, he indicated that he agreed with the surgical 
recommendation made by Dr. Fenton.  He further testified that if Claimant underwent 
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the surgery, she would not be at MMI until she healed from the surgery.  Dr. Shank 
concluded that the surgery recommended by Dr. Fenton was related to Claimant’s work 
injury.  Dr. Shank’s deposition testimony, combined with the opinions of Dr. Fenton, 
constitute clear and convincing evidence that Dr. Shank’s initial MMI determination was 
incorrect.  The opinions of Dr. Davis are not persuasive and merely constitute a 
difference of medical opinion.  Accordingly, Claimant is not at MMI.   

 

26. Claimant has also established that the biceps tenotomy surgery 
recommended by Dr. Shank, and the Claimant’s authorized treating physician, Dr. 
Fenton, is reasonable, necessary and related to the Claimant’s December 9, 2009 
industrial injury.  The opinions of Drs. Shank and Fenton are more credible and 
persuasive than those of Dr. Davis concerning the need for surgery and the likelihood of 
improvement in Claimant’s condition.   
 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1.   The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

4. “Maximum medical improvement" is defined in section 8-40-201(11.5), 
C.R.S., as: 
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[A] point in time when any medically determinable physical or 
mental impairment as a result of injury has become stable and 
when no further treatment is reasonably expected to improve the 
condition.  The requirement for future medical maintenance which 
will not significantly improve the condition or the possibility of 
improvement or deterioration resulting from the passage of time 
shall not affect a finding of maximum medical improvement.  The 
possibility of improvement or deterioration resulting from the 
passage of time alone shall not affect a finding of maximum 
medical improvement. 

 
5. Sections 8-42-107(8)(b)(I) and (II), C.R.S., provide that an authorized 

treating physician shall determine when the injured employee reaches MMI and that, 
should either party dispute that finding, the disputing party shall request a DIME.  In this 
case, Dr. Fenton initially placed Claimant at MMI on October 12, 2010.  Claimant timely 
requested a DIME to challenge Dr. Fenton’s opinion.  Dr. Fenton later recommended 
surgery to improve Claimant’s condition thereby implying that he did not believe 
Claimant remained at MMI.   

 
6. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a 

DIME selected through the Division of Workers' Compensation shall only be overcome 
by clear and convincing evidence.   A DIME physician's findings of MMI, causation, and 
impairment are binding on the parties unless overcome by “clear and convincing 
evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 87 
P.3d 261, 263 (Colo. App. 2004). 
 

7. Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Id.  The mere 
difference of medical opinion does not constitute clear and convincing evidence to 
overcome the opinion of the DIME physician. Javalera v. Monte Vista Head Start, Inc., 
W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004); see Shultz v. Anheuser Busch, 
Inc., W.C. No. 4-380-560 (Nov. 17, 2000). 
 

8. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Id.    
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9. As found, Claimant has overcome the opinions of Dr. Shank to the extent 
that he has maintained his initial opinion that Claimant reached MMI on October 12, 
2010.  Although Dr. Shank did not specifically testify that he was changing his opinion 
concerning Claimant’s MMI status, he indicated that he agreed with the surgical 
recommendation made by Dr. Fenton.  He further testified that if Claimant underwent 
the surgery, she would not be at MMI until she healed from the surgery.  Dr. Shank 
concluded that the surgery recommended by Dr. Fenton was related to Claimant’s work 
injury.  Dr. Shank’s deposition testimony, combined with the opinions of Dr. Fenton, 
constitute clear and convincing evidence that Dr. Shank’s initial MMI determination was 
incorrect.  The opinions of Dr. Davis are not persuasive and merely constitute a 
difference of medical opinion.  Accordingly, Claimant is not at MMI.   
 

10. Section 8-42-101(1)(a), C.R.S., provides: 
 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

11. Respondents are obligated to provide medical benefits to cure or relieve the 
effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, however, retain the 
right to dispute liability for specific medical treatment on grounds the treatment is not 
authorized or reasonably necessary to cure or relieve the effects of the industrial injury. 
Id.   

12. Claimant has established that the biceps tenotomy surgical procedure 
recommended by Dr. Fenton is reasonable, necessary and related to her December 
2009 work injury.  The opinions of Drs. Shank and Fenton are more credible and 
persuasive than those of Dr. Davis concerning the need for surgery and the likelihood of 
improvement in Claimant’s condition.  Respondents shall be liable for the surgery.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant has overcome the opinions of the Division IME physician, Dr. John 
Shank, for MMI through clear and convincing evidence.  The Claimant is not 
at MMI. 
 

2. The Respondents shall be liable for the biceps tenotomy surgical repair as 
recommended by Dr. Shank and Dr. Fenton 

 
3. The issue of permanent partial disability is not ripe for adjudication as the 

Claimant is no longer at MMI. 
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4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 24, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-861-148-01 

ISSUES 

 Whether respondents have proven by a preponderance of the evidence 
that claimant willfully failed to obey a reasonable safety rule adopted by the employer or 
willfully failed to use a safety device provided by employer?  

FINDINGS OF FACT 

1. Claimant was employed as an assistant technician for employer.  
Employer’s business involves cleaning and repairing flood or water damage of fire 
damage to personal property.  Employer also provided commercial and residential 
cleaning of floors, carpets, tile and windows. 

2. Claimant suffered an admitted injury on July 13, 2011 when he was pulling 
up a laminate floor with a pry bar and a piece of wood flew into his eye.  Claimant was 
not wearing safety goggles at the time of the injury. 

3. Mr. *O, the owner and general manager for employer testified at hearing.  
Mr. *O testified that he has 20 employees for his business and has safety policies in 
place to protect his employees.  Mr. *O testified his employees attend safety meetings 
to discuss safety issues and are issued a safety kit to take with them to each job site.  
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Mr. *O testified that the safety kit is designed so the employees have everything they 
need when working on a job for safety purposes. 

4. Mr. *O testified on cross examination that he did not recall if employer had 
a safety meeting on the use of safety goggles.  Mr. *O testified that claimant was not 
warned prior to his injury that he needed to wear safety goggles.  Mr. *O testified that 
any time an employee is demolishing a floor, the employee should be wearing safety 
goggles. 

5. Mr. S, a supervisor for employer, testified that employees are provided 
with a safety equipment checklist that lists all items in the safety kit.  Mr. S testified that 
employees are instructed to take the safety kit with them to whatever job site they are 
going to because the employees do not know what safety equipment they will need until 
they get to the job site.  Mr. S testified that this instruction used to be given to the 
employees verbally, but after claimant’s injury, it is now given to the employees in 
writing. 

6. Notably, Mr. S testified on cross examination that employees are not 
required to wear safety glasses at all times.  Mr. S also testified that he could not say 
whether claimant should have been wearing safety goggles on the date of injury.  Mr. S 
testified that while claimant was taking apart the flooring, the flooring should not have 
come apart.  Mr. S testified that to his knowledge, claimant tries to follow the safety 
rules. 

7. Mr. CW testified at hearing for employer.  Mr. CW testified he is the 
brother-in-law of claimant and is employed with employer as the sales/marketing 
manager.  Mr. CW testified that he ran safety meeting for employer and the safety 
meetings were mandatory.  Mr. CW testified the safety kits are supposed to be taken on 
all jobs.  Mr. CW testified he believes claimant was pulling up lament wood floors when 
he was injured.  Mr. CW testified that normally the flooring would come up piece by 
piece. 

8.  Mr. *L testified at hearing that he is a lead carpenter for employer.  Mr. *L 
testified that he was assigned a safety kit by employer and is instructed to take a safety 
kit with him any time he leaves the office to go to a job site.  Mr. *L testified that taking 
the safety kit is mandatory.  Mr. *L testified that when an employee feels safety 
equipment is necessary, they should use the safety equipment.  Mr. *L testified he was 
working with claimant when claimant was injured.  Mr. *L was working around the corner 
from claimant on the cabinets and heard claimant yell when he injured his eye.  Mr. *L 
testified claimant was not wearing safety goggles when he was injured.  Mr. *L testified 
on direct examination that he realized after claimant was injured that claimant did not 
have his safety kit with him on the job site. 

9. Mr. *L testified on cross-examination that he did not bring his safety kit 
with him to the job site on the day claimant was injured either.  Mr. *L testified he was 
given a “talking to” about taking his safety kit.  Mr. *L testified he was not wearing safety 
goggles at the time claimant was injured.  Mr. *L testified claimant was working on 
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tongue in groove floors at the time he was injured and the floors come apart like a 
puzzle.  Mr. *L testified that normally the tongue in groove floors come apart easily and 
does not send pieces flying.  Mr. *L testified that if doing a job with debris, it is 
recommended that you wear safety glasses but there was not a requirement that 
claimant war safety glasses when taking apart a lament floor. 

10. Claimant testified at hearing that on the day he was injured he did not 
have his safety kit with him and was not wearing safety goggles.  Claimant testified he 
did have safety goggles with him on the day he was injured in his tool bag, but did not 
wear them prior to his injury.  Claimant testified he did not intentionally violate a safety 
rule and was not required by employer to wear safety goggles at all times.   

11. Claimant was not warned by employer prior to his injury regarding his 
failure to wear safety goggles.  Claimant testified on cross examination that he thought 
he was to use safety goggles when appropriate. 

12. The ALJ finds the testimony of the claimant credible and persuasive.  The 
ALJ finds that while claimant did not bring his safety kit with him on the day of the injury, 
he did not do so willingly.  The ALJ finds that while employer has a safety rule requiring 
the employees to use personal protective equipment (“PPE”) when appropriate, it was 
reasonable for claimant to believe in this situation that the safety goggles were not 
necessary based on the fact that the flooring should have come out without splintering.  
The ALJ credits the testimony of Mr. S, claimant’s supervisor, who testified that he could 
not say that whether claimant should have been wearing glasses at the time of the 
injury.  The ALJ further credits the testimony of Mr. *L who was working with claimant at 
the time of the injury and had not brought his safety kit with him to the job site.   

13. The ALJ finds that the oversight by claimant and Mr. *L in not bringing 
their safety kits to the job site was not willful.  The ALJ further finds that Mr. *L did not 
warn claimant regarding using safety goggles in performing his duties on the date of 
injury because it is likely that Mr. *L did not believe claimant would need the safety 
goggles.  The ALJ finds that claimant would not have been required by the employer to 
wear the safety goggles in taking apart the flooring on the day of his injury because the 
task claimant was performing should have resulted in the flooring coming apart easily as 
testified to by claimant, Mr. CW, Mr. *L, and Mr. S. 

14. The ALJ finds that claimant’s failure to use the safety goggles in the 
performance of a task that claimant did not believe would require the use of safety 
goggles is reasonable under the circumstances of this case.  The ALJ credits the 
testimony of Mr. S, Mr. CW, Mr. *L and claimant and determines that the task claimant 
was performing when he was injured was not likely to result in debris flying toward 
claimant’s eyes and face if the lament flooring had come apart as expected by the 
witnesses.  Therefore, claimant’s failure to use a safety device provided by the 
employer is not willful under these circumstances. 

15. The ALJ finds that respondents have failed to prove that claimant willfully 
failed to follow a safety rule or utilize a safety device. 
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CONCLUSIONS OF LAW 

Respondents argue that Claimant’s injury resulted from a willful violation of a 
safety rule.  Section 8-42-112(1)(b), C.R.S. permits imposition of a fifty percent 
reduction in compensation in cases of claimant’s "willful failure to obey any reasonable 
rule" adopted by the employer for the claimant's safety. The term "willful" connotes 
deliberate intent, and mere carelessness, negligence, forgetfulness, remissness or 
oversight does not satisfy the statutory standard. Bennett Properties Co. v. Industrial 
Commission, 165 Colo. 135, 437 P.2d 548 (1968). 

The respondents bear the burden of proof to establish that the claimant's conduct 
was willful. Lori's Family Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 
(Colo. App. 1995). The question of whether the respondent carried the burden of proof 
was one of fact for determination by the ALJ. City of Las Animas v. Maupin, 804 P.2d 
285 (Colo. App. 1990). The claimant's conduct is "willful" if he intentionally does the 
forbidden act, and it is not necessary for the respondent to prove that the claimant had 
the rule "in mind" and determined to break it. Bennett Properties Co. v. Industrial 
Commission, supra; see also, Sayers v. American Janitorial Service, Inc., 162 Colo. 
292, 425 P.2d 693 (1967) (willful misconduct may be established by showing a 
conscious indifference to the perpetration of a wrong, or a reckless disregard of the 
employee's duty to his employer). Moreover, there is no requirement that the 
respondent produce direct evidence of the claimant's state of mind. To the contrary, 
willful conduct may be inferred from circumstantial evidence including the frequency of 
warnings, the obviousness of the danger, and the extent to which it may be said that the 
claimant's actions were the result of deliberate conduct rather than carelessness or 
casual negligence. Bennett Properties Co. v. Industrial Commission, supra; Industrial 
Commission v. Golden Cycle Corp., 126 Colo. 68, 246 P.2d 902 (1952). Indeed, it is a 
rare case where the claimant admits that his conduct was the product of a willful 
violation of the employer's rule. 

As found, the ALJ credits the testimony of Mr. *L, Mr. S and claimant and finds 
that claimant’s failure to use the safety goggles on the date of his injury is not a willful 
violation of the use of a safety device.  The ALJ credits the testimony of Mr. S that he 
could not say whether claimant was required to use the safety goggles on the day of his 
injury.  The ALJ further credits the testimony of Mr. *L and claimant and determines that 
under the circumstances of this case, claimant’s injury arose out of the unforeseen 
event when the floor splintered.  The ALJ credits the testimony of claimant and Mr. *L, 
who was also not wearing safety goggles, that safety goggles are not required to be 
worn at all times.  The ALJ finds that claimant’s failure to wear the safety goggles when 
he reasonably believed he was not required to wear the goggles is not a willful violation 
of the safety rule.  

The ALJ further credits the testimony of the claimant that he had safety goggles 
with him on the day of his injury in his tool bag.  The ALJ notes that while claimant did 
not bring his safety kit with him on the day of his injury, claimant’s failure to bring the kit 
did not result in his injury as he had the required PPE with him in his tool bag.  
Therefore, the ALJ concludes that claimant’s failure to wear the safety goggles while 
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performing a task that did not require claimant to wear the safety goggles is not a willful 
failure to use a safety device provided by the employer for purposes of reducing 
claimant’s non-medical compensation. 

ORDER 

 It is therefore ordered that: 

1. Respondents’ request to reduce claimant’s non-medical compensation for 
violation of a safety rule is denied and dismissed. 

2. Respondents’ request to reduce claimant’s non-medical compensation for 
failure to use a safety device provided by employer is denied and dismissed. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 25, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-323-01 

ISSUES 

 The issue determined herein is compensability. 

FINDINGS OF FACT 

1. Claimant is 21 years old.  He has suffered low back pain and mid back 
pain for over two years. 
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2. In September or October 2010, claimant began work for the employer, 
which operates a *Store 1 and *Store 2 on premises.  Claimant worked as a checker, 
stocker, and sandwich maker. 

3. On January 31, 2011, claimant sought care from his personal physician, 
Dr. Astor, and reported low and mid back pain for two years. 

4. On March 10, 2011, claimant sought chiropractic care and reported a 
history of upper, mid, and low back pain for “many years” and that it had worsened in 
the last six months.  Claimant reported that the pain started with football practice. 

5. Claimant testified that he exaggerated his pain complaints to the 
chiropractor in order to obtain “proper treatment.” 

6. On March 15, 2011, the chiropractor provided additional treatment.  On 
March 17, 2011, claimant reported to the chiropractor that he was “much better” and 
suffered only neck pain.  The chiropractor provided additional treatment at that time. 

7. On July 20, 2011, claimant appeared for work on the closing shift, 
beginning at sometime between 5:00 and 7:00 p.m.  A coemployee, Mr. *CW, observed 
that claimant was “walking gingerly” and asked what was wrong.  Claimant stated that 
his back was hurting, but did not say why.  As he continued working, claimant 
complained that his back pain was worsening.  At approximately 7:00 p.m., claimant 
informed Ms. *A, a sales associate on the *Store 1 side, that he had low back pain and 
that it hurt to bend. 

8. At approximately 8:00 p.m. on July 20, 2011, claimant squatted to place 
bread racks in the storage space a few inches above the floor.  As he started to stand 
up, claimant felt a sharp pain in his low back.  He informed Ms. *A that he had severe 
low back pain.  She instructed claimant to go to the office and call a manager.  Claimant 
went to the office and called *AM, the assistant manager, to report that he was “hurting.” 

9. While claimant was in the office, *E, a coemployee who was off duty, 
came into the office and asked claimant what happened.  He reported that he had 
suffered low back pain “all day,” but did not know what happened. 

10. *AM arrived in the office and asked claimant what happened.  He reported 
that he “did not know and just bent over.”  *AM called 911 and EMTs arrived at the 
scene.  Claimant informed the EMTs that his chiropractor had told him that he had the 
back of a “40 year old.”  Claimant declined ambulance transport to the hospital and 
waited for his father to arrive to take him to the emergency room. 

11. On the evening of July 20, 2011, claimant was treated at Penrose Hospital 
ER.  He reported a history that he “bent over” to set the trays down and while standing 
back up felt a sharp low back pain.  He also reported a history of low back pain for two 
days and that he had been bending and lifting at work.  The ER physician diagnosed a 
strain, administered a Toradol injection, and prescribed Naprosyn. 
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12. On July 21, 2011, claimant again sought chiropractic care, reporting a 
history of a “flare up” of low back pain while bending over at work.   

13. On July 23, 2011, claimant returned to work at his regular job for the 
employer.  *AM observed that claimant appeared to have no problems performing his 
job duties, including bending to store the bread trays.  When *AM was close to claimant, 
he engaged in a lot of moaning while performing minimal physical activity. 

14. On July 29, 2011, claimant sought care from Dr. Astor and reported that 
he felt a sharp pain at work as he stood back up after bending.  He reported that he had 
obtained chiropractic care and was better until July 26, when he felt spasms.  Dr. Astor 
informed claimant that she did not take workers’ compensation patients, but claimant 
was not interested in workers’ compensation. 

15. On July 30, 2011, claimant filed his workers’ claim for compensation. 

16. On August 8, 2011, claimant obtained additional chiropractic care.  The 
chiropractor noted misalignment and restricted motion as muscle hypertonicity. 

17. Also on August 8, 2011, claimant requested that Dr. Astor provide a work 
excuse, noting that his pain was unchanged. 

18. On August 11, 2011, the chiropractor concluded that claimant had severe 
disc disease at L5-S1 that was likely causing his symptoms. 

19. On August 15, 2011, claimant obtained additional chiropractic care. 

20. On August 23, 2011, Dr. Astor reexamined claimant, who reported that he 
was improved.  Dr. Astor released claimant to return to work. 

21. On August 29, 2011, Dr. Astor reexamined claimant, who reported 
continued low back pain and depression. 

22. On November 29, 2011, Dr. Ridings performed an independent medical 
examination for respondents.  Claimant denied any prior low back pain before his 
employment with the employer.  He reported that he did not know why he reported to 
the chiropractor in March 2011 that his pain had started with football practice.  Claimant 
reported his alleged mechanism of injury of arising from a squat to place the bread 
pans.  Dr. Ridings found no objective findings on physical examination.  He noted that 
the chiropractor x-rays showed loss of disc height at L5-S1.  Claimant, however, 
complained of pain above the L5-S1 level.  Dr. Ridings concluded that claimant had not 
suffered any injury to his low back on July 20, 2011, noting that the alleged mechanism 
of injury would not be expected to cause an injury and that claimant’s medical records 
showed that he had preexisting low back pain. 

23. Dr. Ridings testified by deposition consistently with his report and also 
explained that he thought that claimant was simply malingering and had suffered no 
new injury at work.  Dr. Ridings explained that the back muscles are designed to hold 
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the back upright or to lift it back to an upright position from flexion.  He explained that, if 
claimant had a preexisting injury to his muscles, he might suffer pain, but he would not 
be expected to cause injury by arising from a squat.  Dr. Ridings also explained that any 
spondylolisthesis at L5-S1 would be expected to cause pain at that level and possible 
radiation into the buttocks, but would not cause pain above that level. 

24. Claimant has failed to prove by a preponderance of the evidence that he 
suffered an accidental injury to his low back arising out of and in the course of 
employment on July 20, 2011.  Claimant’s testimony that he suffered an injury is not 
credible.  He clearly suffered preexisting low back pain.  His testimony that he felt pain 
upon arising from a squat on July 20, 2011, is probably accurate.  That testimony, 
however, does not demonstrate that he suffered a new injury.  He was already feeling 
low back pain before the alleged accident.  His actions in arising from a squat merely 
demonstrated his preexisting low back injury, but did not cause a new injury. 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an accidental injury to his 
low back arising out of and in the course of employment on July 20, 2011. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
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mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 25, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-782-668 

ISSUES 

 The issues to be determined are: 

The Claimant’s entitlement to medical benefits including discography as 
recommended by Jeffery B. Kleiner, M.D. 

FINDINGS OF FACT 

1. In 2008 the Claimant was working as a long-time salesman supplying 
automotive fluids, including oil, transmission fluid, and other lubricants, to commercial 
dealers.   

2. In order to complete his work, the Claimant was assigned a commercial 
delivery van which he was required to load with various products.  Thereafter, 
throughout the course of his work week, the Claimant would deliver these products to 
his various clients.  Loading and unloading the van with products required the Claimant 
to repetitively lift various amounts of weight, sometimes exceeding 100 pounds, into and 
out of the van.  Frequently the Claimant was required to bend, twist and lift from 
awkward positions while inside the van due to the Claimant’s stature and the limited 
space within which to maneuver. 

3. According to medical records submitted into evidence, the Claimant had to 
move approximately 3000 pounds of product a week calling on approximately 150 
accounts. 

4. Toward the latter months of 2008 the Claimant developed an insidious 
onset of low back pain.  The pain became so severe in December 2008 that the 
Claimant filed a claim for worker’s compensation benefits on December 8, 2008.   
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5. On May 27, 2009 a hearing was held and the claim was deemed 
compensable by Order of the ALJ.   

6. Following the Order finding the December 8, 2008 claim compensable, the 
Claimant undertook treatment with Dr. David Richman in earnest.   

7. The Claimant suffered a previous low back injury on February 12, 1999 as 
part of a lifting incident while working for the Respondent-Employer.  The Claimant 
suffered a 14% whole person rating as a result of this injury. 

8. Over the course of his treatment for the December 8, 2008 injury, the 
Claimant underwent various imaging studies including x-rays and magnetic resonance 
imaging (MRI).  On January 22, 2010, MRI of the lumbar spine was completed and 
compared with a prior exam completed on March 4, 1999.  When compared, the MRI 
findings from the January 22, 2010 MRI were found to be “slightly worse, particularly the 
findings at L4-5 and L5-S1” when compared to the previous examination.  At L5-S1 the 
January 22, 2010 MRI demonstrated “minimal posterior desiccated disc bulge causing 
comparable neural canal stenosis without evidence of caudi equine compression”.  At 
L4-5 there was noted to be mild degenerative change with loss of T-2 signal, posterior 
osteophyte formation and a desiccated disc bulge causing comparable neuro canal and 
neuroforaminal narrowing.” 

9. Frustrated with his medical progress and ongoing pain, the Claimant 
sought the opinion of a qualified surgeon regarding his treatment options.  On April 6, 
2011 the Claimant sought the opinions of Dr. Jeffrey B. Kleiner, an orthopedic and spine 
surgery specialist.  Dr. Kleiner reviewed medical records, imaging film and completed a 
physical examination.  According to Dr. Kleiner’s April 6, 2011 report, MRI of the lumbar 
spine demonstrated disc dehydration at L4-5 and L5-S1.  A small high-intensity zone 
which Dr. Kleiner diagnosed as a radial annular tear present at the L4-5 area centrally.  
Physical examination revealed decreased range of motion by approximately 20% in the 
lumbar spine, pain with range of motion particularly at the extremes of motion and 
mostly with hyperextension.  Dr. Kleiner felt that the Claimant had symptoms based 
upon his physical examination referable to “internal disc disruption” and it was medically 
probable that the Claimant had a tolerable level of pain until his work-related accident of 
December 8, 2008, at which point his symptoms precipitously worsened.   Because the 
Claimant had undergone physical therapy, chiropractic treatment, acupuncture, trigger 
point injections, medial branch blocks, epidural steroid injections and rhizotomy, none of 
which provided lasting relief, Dr. Kleiner recommended the Claimant be worked up for 
internal disc disruption with discography with surgical intervention to follow if clinically 
indicated. 

10. The Claimant filed an Application for Hearing through his current counsel 
of record following a denial of the Claimant’s verbal request for discography with Dr. 
Kleiner. 
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11. On June 23, 2011 the Claimant returned to Dr. Richman for a follow-up 
examination.  Dr. Richman noted that the Claimant had been evaluated by Dr. Kleiner 
on his own and Dr. Kleiner had recommended discography due to annular tears seen 
on MRI.  Dr. Richman did not agree that the Claimant should undergo discography 
because he did not believe it would be of any benefit and that the Claimant was not a 
good candidate for surgical intervention.  Dr. Richman felt that the Claimant was at 
maximum medical improvement.  Dr. Richman did not feel that the Claimant’s annular 
tear was likely a pain generator for the Claimant and that the tear described by Dr. 
Kleiner was due to “normal degenerative disc disease”.  Previously, Dr. Richman opined 
that the Claimant’s MRI was “essentially” normal and he failed to comment on any 
annular tear.   

12. On August 26, 2011 the Respondents filed a Final Admission of Liability 
reflecting that the Claimant was at maximum medical improvement per reports from Dr. 
David Richman dated June 23 and June 26, 2011 and further that the Claimant had no 
impairment based upon apportionment of the Claimant’s prior 14% impairment rating to 
his current 12% whole person impairment rating.  The Respondents admitted liability for 
future medical benefits that were reasonable, necessary and related to the Claimant’s 
industrial injury.  The issue of whether the Claimant would be entitled to discography as 
maintenance care is not considered here as the Application for Hearing was filed before 
the Final Admission of Liability was filed.   

13. On June 11, 2011 the Claimant underwent an independent medical 
examination at the request of the Respondents with Dr. John B. Douthit.  Dr. Douthit 
opined that the Claimant had suffered an aggravation of chronic degenerative disc 
disease in his lumbar spine as a result of his work activities on October 8, 2008 and 
before.  Dr. Douthit opined that surgery was not warranted for axial low back pain 
without nerve root compression or instability.  Dr. Douthit opined that discograms were 
not reliable for determining pain generators and multi-factorial back pain such as in the 
Claimant’s situation. Dr. Douthit recommended that the Claimant find “ways of coping 
with his disability” and agreed with the Claimant that he needed to find a “more 
sedentary work” which would not “require stresses on his back”.   Dr. Douthit 
recommended that the Claimant return to soccer coaching as a recreational activity and 
try to find things he would do rather than “dwell on those he can’t”.     

14. As part of evidence to be considered at hearing, the Claimant presented 
the deposition testimony of Dr. Jeffrey B. Kleiner.  Dr. Kleiner testified as an expert in 
the area of orthopedics, being Board Certified in both orthopedics and spinal surgery.     

15. Dr. Kleiner testified that he recommended completion of a workup for 
internal disc disruption with discography in order to confirm his diagnostic impressions 
of internal disc disruption.   

16. Dr. Kleiner testified that discography was a reasonable and necessary 
procedure to undertake since the Claimant has been symptomatic since 2008 and that 
based historically on other patients in similar situations, 90% of them would be better if 
the problem were a simple sprain-strain syndrome.   
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17. During his deposition, Dr. Kleiner explained that the discogram is the most 
useful study to make a determination with regard to pain generators outside of 
degenerative change.  Dr. Kleiner testified to the Claimant’s appropriateness for 
discography based upon the Claimant’s failure of conservative treatment, including 
medial branch blocks, epidural steroid injections and rhizotomy.  In testifying, Dr. Kleiner 
explained that the most expeditious and efficient method for workup to obtain a 
diagnosis and explanation for the Claimant’s ongoing pain would be discography.  In 
considering the Claimant’s entire medical picture, Dr. Kleiner testified that discography 
was reasonable and necessary.     

18. During his deposition, Dr. Kleiner was asked to comment on video 
surveillance tape admitted into evidence.  Dr. Kleiner was asked multiple questions with 
regard to whether the video tape would support a conclusion that the Claimant had 
degenerative changes which may be caused by the activities that he was engaged in on 
the video tape itself.  Commenting with regard to the appropriateness of discogram in 
light of the video surveillance tape, Dr. Kleiner testified that his recommendation for a 
discogram was not a function of the Claimant being active (including engaging in 
running, standing, jumping, kicking, and bending) since the level of participation in those 
types of activities would depend on the Claimant’s pain tolerance  This testimony is 
similar to the reports of Dr. Richman dated January 9, 2011 and March 24, 2011 
wherein Dr. Richman was asked to comment on the Claimant’s functional abilities in 
light of his pain complaints and demonstrated level of function. 

19. In evaluating the video tape evidence, Dr. Kleiner acknowledged that the 
Claimant moved in a fluid fashion without appreciable pain behavior but that the video 
tape constituted a “snapshot” of the Claimant’s ability to function on August 17 and 18, 
2010 and did not slow the Claimant’s level of function after the photo session was over.     

20. Dr. John Douthit testified at request of the Respondents regarding the 
completion of his independent medical examination report as well as his opinions 
regarding the reasonableness and necessity of discography.   

21. During his video tape deposition, Dr. Douthit testified that a discogram 
was not reasonable and necessary because the Claimant had multi-factorial pain and in 
his opinion, a discogram was not a reliable test.   

22. Dr. Douthit opined that Dr. Richman’s interpretation of the MRI report of 
January 22, 2010 as being “normal” was erroneous.  Dr. Douthit testified that the MRI 
was not normal and that there was disc disease evident at L4-5, L5-S1 levels with some 
disc bulging and evidence of disc disease.  Furthermore, Dr. Kleiner testified that the 
MRI was not normal and Dr. Richman’s choice of verbiage to describe the MRI 
demonstrated that it (MRI) was not normal.     

23. Dr. Douthit testified that he disagreed with Dr. Richman’s conclusion that if 
a disc represented the pain generator for the Claimant, then the epidural steroid 
injection would have helped, stating that he disagreed because an epidural steroid 
injection would have no influence or effect on a disc problem.   
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24. Dr. Douthit testified that he has never performed a discogram and that he 
has never relied upon a discogram as part of his decision-making regarding surgical 
intervention.  However, Dr. Douthit testified that he recognized that discograms are 
legitimate diagnostic tests that are recognized as being appropriate for completion by 
the Division under the Treatment Guidelines for management and medical decision-
making for low back injuries.   

25. Although Dr. Douthit did not testify as to a bias against discograms, he felt 
they were “subjective” and not “particularly reliable”.   Dr. Douthit testified that he felt 
surgeons utilized discograms for “want of anything better”.   

26. Dr. Douthit testified that it was “conceivable” that the Claimant was able to 
perform the activities as demonstrated on video surveillance tape and maybe had pain 
afterwards and nothing on the video surveillance tape observed would leave him to 
question the Claimant’s veracity in terms of his ongoing symptoms.  Dr. Douthit’s 
opinions are similar to those of Dr. Richman and Dr. Kleiner.    

27. The video tape submitted into evidence is of little value in determining 
whether the Claimant’s demonstrated functional abilities would be expected based upon 
the Claimant’s subjective complaints of pain as well as whether completion of 
discography is reasonably necessary. 

28. Dr. Douthit testified that he did not know whether or not the Claimant was 
suffering from an annular tear and would have to rely on the report of the individuals 
reading the MRI.   According to the April 6, 2011 report, Dr. Kleiner viewed the MRI film 
and, as a Board Certified spinal surgeon, concluded that it demonstrated a radial 
annular tear.  

29. During his deposition testimony, Dr. Douthit failed to articulate any basis 
that completion of a discogram would not be reasonable or necessary.  Rather, Dr. 
Douthit simply noted his personal opinion regarding the fact that discograms have a 
subjective component to them and he has never performed or relied upon them in his 
practice.   

30. In light of the Claimant’s testimony regarding his ongoing symptoms as 
well as the balance of the medical records outlining the Claimant’s failure of multiple 
conservative treatment approaches, the testimony of Dr. Kleiner regarding the 
reasonableness and necessity of completion of a discogram is well-supported, credible 
and persuasive. 

31. The opinions of Dr. Richman regarding the normalcy of the MRI results 
from January 22, 2010 are in contradiction to both orthopedic experts, including the 
Respondents’ retained orthopedic consultant.  Therefore, Dr. Richman’s opinions 
regarding the condition of the Claimant’s lumbar spine based upon imaging studies are 
less persuasive than those of Dr. Kleiner. 

32. The testimony of Claimant regarding his ongoing symptoms and functional 
abilities is credible and persuasive.   
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33. The Claimant has established that it is more likely than not that he is 
entitled to additional medical benefits in the form of a discogram as recommended by 
Dr. Kleiner. 

CONCLUSIONS OF LAW 

1. In accordance with §8-43-215 C.R.S. (2011), this decision contains 
specific findings of fact, conclusions of law and an order.  In rendering this decision, the 
ALJ has made credibility determinations, drawn plausible inferences from the record 
and resolved the central conflicts in the evidence.  Davis v. Industrial Claim Appeals 
Office, 84 P.3d 1023 (Colo. 2004).  This decision does not specifically address every 
item contained in the record.  Instead, incredible or implausible testimony or 
unpersuasive arguable inferences have implicitly been rejected.  Magnetic Engineering, 
Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

2. The purpose of the Workers’ Compensation Act of Colorado (Act) §§8-40-
201 et. seq. C.R.S. (2011) is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers without the 
necessity of litigation.  Claimant is required to prove by a preponderance of the 
evidence that the conditions for which he seeks medical treatment were proximately 
caused by an injury or occupational disease arising out of and in the course of 
employment.  §8-41-301(1)(C) C.R.S. (2011).  A “preponderance of the evidence” is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

3. Here, the Respondents argue that the recommendation for a discogramis 
not reasonable and necessary based upon an assertion that discograms are not reliable 
and further that the Claimant is not a surgical candidate. The Claimant asserts that the 
Respondents’ arguments are not supported by the record evidence, and therefore, 
should be rejected. 

4. It is the sole prerogative of the ALJ to assess the credibility of witnesses 
and the probative value of the evidence. Monfort, Inc. v. Rangel, 867 P.2d 122 (Colo. 
App. 1993). When determining credibility, the trier of fact should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and actions, the 
reasonableness or unreasonableness, probability or improbability of the testimony and 

actions, the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interest.  See Prudential Insurance. Co. v. Cline, 57 P. 2d 1205 (Colo. 
1936); C.J.I., Civil 3:16 (2005); see also, Bodensieck v. Industrial Claim Appeals Office, 
183 P.3d 684, 687 (Colo. App. 2008).   
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5. In the instant case, it is clear that Dr. Douthit is skeptical regarding the 
value to be derived from performing discograms.  However, he failed to provide 
persuasive evidence to support a conclusion that a discogram was not a reasonably 
necessary procedure.  Discograms have been found to be reasonably necessary 
surgical procedures when the opinion of the expert is otherwise supported by evidence 
contained in the record concerning the development of persistent symptoms and an 
otherwise unclear diagnosis following industrial injury.  Larry Duncan Turner v. Wal-Mart 
Stores, Inc. and Insurance Company of the State of Pennsylvania, W.C. No. 4-176-199 
(Industrial Claim Appeals Office, March 17, 1997).  Such is the case here as articulated 
by Dr. Kleiner during his deposition. 

6. When taken as a whole, the record evidence supports an inference that 
Claimant has internal disc disruption, which is medically probably causing his ongoing 
complaints of intractable pain.  A discogram is likely to be of benefit in delineating both 
the location and extent of the damage to the disc so as to help the providers identify the 
exact pain generator for Claimant and formulate additional treatment recommendations.  
The weight of credible evidence supports a conclusion that Claimant’s need for a 
discogram is reasonably necessary.  The Claimant has established by a preponderance 
of the evidence that the discogram recommended by Dr. Kleiner, and subsequent 
surgery of indicated, is reasonable and necessary to cure or relieve the Claimant from 
the effects of his work injury. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay for all of Claimant’s reasonable and 
necessary medical treatment performed by authorized providers for the work injury, 
including a discography recommended by Dr. Jeffrey B. Kleiner. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATE: January 25, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-823-073 

ISSUES 

 The issues for determination are:  

1. Permanent total disability benefits;  

2. Permanent partial disability benefits based on a whole person impairment rating;  

3. Disfigurement, which was awarded by order of September 15, 2011;  

4. Post maximum medical improvement medical benefits.  

  
FINDINGS OF FACT 

  
 1. On December 31, 2009, during the course of his employment as a 
maintenance worker for Employer, Claimant suffered an injury to his right upper 
extremity.  Dr. Kirk Holmboe initially treated Claimant at Concentra.  
 
 2. On February 23, 2010, Dr. Holmboe’s record reflects that when Claimant 
injured his shoulder he also strained his neck.  Dr. Holmboe noted that Claimant had 
limited cervical motion particularly in the right side.  He diagnosed a right shoulder strain 
with possible rotator cuff injury and a cervical strain. On March 10, 2010, Dr. Holmboe 
noted that Claimant had cervical range of motion that led to minor pulling along his “R 
trap”, and that he was tender in “upper R parathoracic area”.  He referred Claimant for 
an MRI.   
 
 3. An MRI done on March 16, 2010, showed a high-grade partial tearing of 
the subscapularis tendon, along with other findings, including advanced changes of 
osteoarthropathy at the acromioclavicular joint with marrow edema.   
 
 4. In March 2010, Dr. Holmboe referred Claimant for an orthopedic 
evaluation, and on March 25, 2010, Claimant saw Dr. John Papilion.  Dr. Papilion 
recommended surgery, which he performed on May 14, 2010.  The surgery was 
arthroscopic repair of the right rotator cuff.   
 
 5. Following his surgery, Claimant began treating with Dr. James Fox at 
Concentra.  On May 28, 2010, Dr. Fox noted Claimant’s status and his recent surgery.  
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In regard to Claimant’s neck, Dr. Fox noted that Claimant’s examination was 
“unremarkable”.   
 
 6. On October 26, 2010, Dr. Papilion performed a second surgical procedure 
because Claimant had continuing complaints in his right shoulder.  This was an 
examination under anesthesia with arthroscopic lysis of adhesions and arthroscopic 
revision of the subacromial decompression with distal clavicle resection. 
 
 7. By record dated February 7, 2011, Dr. Papilion stated that Claimant had 
completed therapy and work conditioning, that his range of motion and strength had 
improved, but that Claimant continued with some pain with lifting and using his right arm 
overhead.   He noted that Claimant’s surgical repair was intact, that his motion was 
“adequate”, and that he did not believe any further surgery was warranted.  He stated 
that he believed Claimant was approaching maximum medical improvement.  He stated 
that Claimant would require permanent work restrictions of 10 lbs. overhead lift. 
 
 8. On February 11, 2011, Claimant returned to Dr. Fox and was found at 
maximum medical improvement with a 16% upper extremity rating to his right shoulder, 
which would convert to 10% whole person.  Dr. Fox noted that Claimant continued to 
have some pain, but recovered well.  For work restrictions, Dr. Fox stated Claimant had 
permanent restrictions of no lifting over 10 lbs. with the right arm, no pushing or pulling 
over 10 lbs. with the right arm, and no reaching above shoulders with the right arm.  For 
maintenance therapy, he stated that Claimant was allowed maintenance medications for 
one year and should be able to follow up with Dr. Papilion prn if he develops any new 
problems during the next year.   
 
 9. Respondents filed a Final Admission of Liability on March 25, 2011, 
admitting for the 16% upper extremity impairment to Claimant’s right shoulder 
consistent with Dr. Fox’s report.  Claimant objected and filed an Application for Hearing 
on April 5, 2011, endorsing permanent total disability, permanent partial disability, 
conversion, disfigurement, Grover medical benefits (maintenance medical treatment).  
On the Application for Hearing, Claimant stated that he did not object to the scheduled 
impairment rating of 16%, however, he stated that the rating should be converted to 
whole person. 
 
 10. At the hearing held on September 14, 2011, Claimant presented an IME 
report from Dr. Joseph Ramos dated June 20, 2011.  In his report, Dr. Ramos noted 
that Claimant’s symptoms “substantially disrupted his personal life”, that he had 
difficulties with “just about every activity of daily living that involved the use of the right 
upper extremity”.  Dr. Ramos noted that Claimant struggled with wood carving and 
fishing.   
 
 11. Dr. Ramos found Claimant to have an impairment of 16%, the same 
impairment as found by Dr. Fox.  Dr. Ramos recommended work restrictions of 10 lbs. 
with the right upper extremity (no lifting, carrying, pushing or pulling); 5 lbs. limit on 
repetitive lifting, carrying, pushing or pulling with the right arm; no lifting or reaching with 
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the right upper extremity overhead or away from the body; no repetitive motions with the 
right upper extremity; no crawling, climbing, stooping, bending, kneeling or squatting; 
and working at heights.  He stated that Claimant’s work duties should allow for 
stretching, rest, and position changes as needed.  He gave no restrictions on fine grip or 
manipulation, nor on walking, sitting or standing. 
 
 12. Dr. Ramos stated that Claimant should have follow-up visits with his 
primary treating physician to prevent deterioration and continue to relieve his symptoms, 
and intermittent visits with his orthopedic surgeon as deemed necessary by his primary 
care physician.  He also referenced maintenance medications, durable medical 
equipment as necessary, health club, and “any other maintenance care” his “physician 
team” may recommend. 
 
 13. Dr. Ramos stated he agreed with Dr. Fox regarding the 16% upper 
extremity rating, but that he felt Claimant’s rating should be converted to whole person 
(10%).  Dr. Ramos stated that Claimant had findings of loss of muscle mass in his right 
upper extremity musculature, identifiable trigger points, and postural changes. He also 
stated Claimant’s “current level of function” suggested that conversion to whole person 
would be appropriate. 
 
 14. Mr. Macurak provided a vocational report dated May 13, 2011.  He noted 
that he reviewed various jobs, including help wanted ads, and concluded that the 
qualifications for being hired for those positions were either: (a) beyond Claimant’s 
physical abilities; or (b) beyond the scope of Claimant’s training, work experience or 
general abilities.  He noted that his survey “strongly suggests” that Claimant would not 
be successful in a job search.  He stated that Claimant would require vocational 
retraining and/or extensive job site modifications in order to engage in future 
employment activities.  He stated that Claimant’s transfer ability into alternative 
occupational areas would be “limited to few positions beyond what would be considered 
entry-level employment.”  He concluded that Claimant is unemployable as a result of his 
work-related injury. 
 
 15. Mr. Macurak testified at hearing.  He noted that Claimant was 57 years 
old, had a ninth grade education, and that Claimant was not able to perform any of the 
jobs that he had done in the past because those jobs were all considered medium or 
heavy.  Mr. Macurak testified that, in making his conclusions, he used the work 
restrictions given by Claimant’s IME physician, Dr. Ramos.  He admitted that Dr. Ramos 
recommended work levels that were more restrictive than those recommended by Dr. 
Fox or Dr. Papilion.  Mr. Macurak stated that Claimant was incapable of working 
because he had limitations on his right upper extremity, had no training other than in 
limited fields, did not know how to use a computer, and was unable (per Dr. Ramos’ 
report) to do any repetitive work.   
 
 16. Mr. Macurak admitted that Claimant had a long history of successful 
employment, that he had gone through prior training in various fields, and that he had 
been a supervisor.  He admitted there was no indication that Claimant could not be 
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trained for other jobs. He also stated that although Claimant had told him that he had 
dropped out of school after the ninth grade, the lack of a high school education had not 
hindered Claimant’s past successful work history.   
 
 17. Claimant testified at hearing as to his past jobs, including working in 
building maintenance, that he could no longer do.  He stated that, due to his injury, he 
had pain that extends past his shoulder joint into his neck, and that he needed further 
medical treatment.  Claimant had three small scars on his right shoulder from his 
surgeries. 
 
 18. Dr. Fox, the treating physician, testified as an expert at hearing.  He stated 
that following Claimant’s two surgeries Claimant underwent physical therapy and work 
therapy, and reached maximum medical improvement as of February 11, 2011.  He 
testified that Claimant had a 16% impairment to his shoulder regarding the six various 
motions of the shoulder (flexion, extension, adduction, abduction, internal rotation and 
external rotation).   He noted that Dr. Ramos, Claimant’s IME expert, also concluded 
that Claimant had a 16% rating for his right shoulder. 
 
 19. Dr. Fox stated that, although Claimant initially complained to Dr. Holmboe 
about pain in his neck, during his treatment (from February 2010 through MMI in 
February 2011), as part of his protocol, he checked Claimant’s neck on each visit.  Dr. 
Fox referenced that on each of those visits, Claimant’s neck (cervical spine) was 
“unremarkable”.  He stated that in his opinion, Claimant’s functional impairment from his 
injury was limited to his shoulder. 
 
 20. Dr. Fox noted that his and Dr. Ramos’s measurements showed 
considerably less impairment than those found by Dr. Ramaswamy, in an IME done on 
July 15, 2011.  He was aware of no reason why Claimant’s measurements, when seen 
by Dr. Ramaswamy some five months after MMI, would show less motion.   
 
 21. Dr. Fox stated that he gave Claimant work restrictions designed to 
preclude re-injury.  He gave Claimant a 10 lb. restriction on use of his right arm (lifting, 
pushing, pulling, and no reaching over the shoulder with his right arm).  He did not give 
Claimant any limitation on repetitive use.  Dr. Fox stated that Claimant’s 16% rating was 
typical for rotator cuff surgery, that Claimant’s injury and treatment were “routine”.   
 
 22. In regard to Claimant’s ability to work, Dr. Fox testified that, in his opinion, 
various of the jobs referenced by the vocational rehabilitation experts (including both Mr. 
Macurak and Mr. Renfro) were within Claimant’s abilities.  Dr. Fox’s testimony is 
credible and persuasive. 
 
 23. Respondents’ vocational expert, Patrick Renfro, provided a report and 
testified as an expert at the hearing.  He stated that per the restrictions provided by Dr. 
Fox, Claimant was in the “light” category of work.  He stated that while certain of 
Claimant’s past jobs were not available to him, there were numerous jobs, including 
some entry level jobs, that were within Claimant’s abilities.  Mr. Renfro testified Claimant 
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had told him that he was not interested in looking for jobs that paid less than $12.00 an 
hour, and that he did not want to work with people.  Mr. Renfro testified that in his 
opinion as a vocational counselor, Claimant was capable of returning to work and did 
not meet the statutory definition of “permanently and totally disabled.”   Mr. Renfro’s 
testimony is found credible and persuasive. 
 
 24. Dr. Ramaswamy testified by deposition.  He performed an IME for 
Respondents, and submitted reports dated July 15 and August 23, 2011.  He reviewed 
Claimant’s injury and treatment, which he characterized as typical.  Dr. Ramaswamy 
noted that when he examined Claimant, Claimant’s range of motion was significantly 
worse than when Dr. Fox and Dr. Ramos evaluated Claimant.  He found Claimant’s 
demonstration of his ability to use his right arm to be non-physiologic.  Dr. Ramaswamy 
testified that he asked Claimant to lift an empty box using his injured arm that weighed 
less than one pound.  He stated that Claimant lifted the box but then stated that it 
caused him significant pain, which precluded him from being able to go forward with 
more lifting. Dr. Ramaswamy stated that this presentation was non-physiologic, since 
Claimant’s injury to his rotator cuff would not cause an inability to lift such minor 
weights.   
 
 25. Dr. Ramaswamy stated that he had reviewed video that showed Claimant 
“really digging”, using a shovel, moving pavers, and lifting a door.  He stated that the 
video showed Claimant with far greater physical ability than what he demonstrated 
during the IME.     
 
 26. In regard to the site of Claimant’s impairment from his physical injury, Dr. 
Ramaswamy stated that, in his opinion, Claimant’s impairment from his injury did not 
affect any part of his body other than the functions associated with the shoulder.   
 
 27. In regard to whether Claimant was unable to work, Dr. Ramaswamy stated 
that, as an occupational medicine physician, he determines the ability of a person to 
perform work activities, and that he has specific expertise in this area.  He testified that 
there are jobs, including those described by Mr. Renfro, which Claimant could perform.  
Dr. Ramaswamy’s testimony is credible and persuasive. 
 
 28. Mr. Macurak testified in rebuttal.  He disagreed with Mr. Renfro’s opinions 
regarding Claimant’s ability to perform any job functions.  As part of his rationale, Mr. 
Macurak stated that even jobs such as ticket taker would probably involve other 
required job activities.  He stated that such additional unspecified job duties would likely 
be outside of Claimant’s physical abilities.   
 
 29. Mr. Macurak stated that none of Dr. Ramaswamy’s opinions affected his 
opinions that Claimant was unable to work.  This included Dr. Ramaswamy’s opinion 
that Claimant’s credibility regarding his physical abilities was questionable and that 
Claimant’s physical examination was non-physiologic.  Similarly, Mr. Macurak stated 
that any video that showed Claimant cutting sod, lifting pavers and lifting a door would 
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not change his opinion regarding Claimant’s ability to work.   Mr. Macurak’s opinions are 
found to be neither credible nor persuasive. 
 

CONCLUSIONS OF LAW 
 

 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273,275 (Colo. 
App. 2004).   
 
 2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 
 
 3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57. 
P.2d 1205 (1936); CJI, Civil 3:16 92007). 
 
 4. A claimant is permanently and totally disabled if he is unable “to earn any 
wages in the same or other employment,” and he bears the burden of proof.  Section 8-
40-201(16.5)(a), C.R.S.  In determining whether the claimant is unable to earn any 
wages the ALJ may consider a number of “human factors.”  Christie v. Coors 
Transportation Co., 933 P.2d 1330 (Colo. 1997).  These factors include the claimant’s 
physical condition, mental ability, age, employment history, education, and the 
“availability of work” the claimant can perform.  Weld Co. School District RE-12 v. 
Bymer, 955 P.2d 550 (Colo. 1998).  The overall objective of this standard is to 
determine whether, in view of all of these factors, employment is “reasonably available 
to the claimant under his or her particular circumstances.”  Weld Co. School District RE-
12 v. Bymer, 955 P.2d at 558.  
 
 5. Permanent total disability (“PTD”) need not be proven by medical 
evidence because PTD is based upon a claimant’s impaired access to the labor market, 
and not medical impairment.  Thus, permanent work restrictions imposed by a treating 
physician are not dispositive of permanent disability.  Baldwin Construction, Inc. v. 
Industrial Claim Appeals Office, 937 P.2d 895 (Colo. App. 1997); See also Danika 
Kukus v. Mesa Manor/Integrated Health Services, W.C. No. 4-339-275, October 14, 
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2004.  To the contrary, lay evidence, including the claimant’s testimony, may be 
sufficient to establish the claimant’s inability to earn wages.  Savio House v. Dennis, 
665 P.2d 141 (Colo. App. 1983).  The court has held that vocational experts are 
competent to express opinions concerning the impact of medical restrictions on the 
claimant’s ability to find employment, and the weight to be accorded such expert 
vocational testimony is a matter for the Judge as fact-finder.  Chambers v. CF&I Steel 
Corp., 757 P.2d 1171 (Colo. App. 1998); Judy Finch v. Eastman Kodak/Proex Photo, 
W.C. No. 4-374-362, October 26, 2004.    
 
 6. Claimant has failed to prove it is more probably true than not that he is 
unable to earn any wages in any employment.  The Judge is persuaded that the 
permanent restrictions imposed by Dr. Fox to Claimant’s right upper extremity are 
Claimant’s actual physical limitations from his work-related injury.  Mr. Macurak’s 
opinions that Claimant is unable to earn any wages in any employment are not credible 
or persuasive when compared to the restrictions provided by the medical providers, and 
the opinions of the medical providers and of Mr. Renfro regarding Claimant’s physical 
abilities.  The credible evidence is that Claimant is able to work and earn a wage.  
Claimant has failed to establish by a preponderance of the evidence that he is 
permanently and totally disabled. 
 
 7. Section 8-42-107(1), C.R.S. provides that a claimant is limited to a 
scheduled disability award if the claimant suffers an “injury or injuries” described in § 8-
42-107(2) C.R.S.  Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. 
App. 1996).  Where a claimant suffers an injury or injuries not enumerated in § 8-42-
107(2), the claimant is entitled to whole person impairment benefits under §8-42-107(8), 
C.R.S.; Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context 
of § 8-42-107(1), the term “injury” does not refer to the situs of the injury or the situs of 
surgery for the industrial injury.  Rather, the term refers to the part or parts of the body 
which have been functionally impaired or disabled as a result of the injury.  Warthen v. 
Industrial Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004); Strauch v. PSL 
Swedish Healthcare System, supra.  Under § 8-42-107(2)(a), C.R.S., the partial “loss of 
an arm at the shoulder” is a scheduled disability.  Depending upon the facts of a 
particular claim, damage to the “shoulder” may or may not reflect functional impairment 
enumerated on the schedule of benefits.  Walker v. Jim Fuoco Motor Co., 942 P.2d 
1390 (Colo. App. 1997).   
 
 8. Claimant has established by a preponderance of the evidence that he has 
a functional impairment to his shoulder.  Claimant’s injury is not limited to “an arm at the 
shoulder.”  Section 8-42-107(2)(a), C.R.S.  Therefore, Claimant’s medical impairment 
benefits are properly calculated as a whole person under Section 8-42-107(8)(c) and 
(d), C.R.S.  Insurer is liable for permanent partial disability benefits based on an 
impairment of ten percent of the whole person. Insurer may credit any previous 
payments of permanent partial disability benefits.  Insurer shall pay Claimant interest at 
the rate of eight percent per annum on any benefits not paid when due. Section 8-43-
410, C.R.S. 
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 11. Insurer is liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury, including treatment after MMI.  
Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
The injured worker has the burden of proof, by a preponderance of the evidence, to 
establish entitlement to medical benefits, including post-MMI medical benefits.  Sections 
8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P.2d, 786 (Colo. 
1985).  Dr. Fox’s opinion that Claimant should have maintenance medications for one 
year and to follow-up with Dr. Papilion if he develops any new problems is credible and 
persuasive.  Claimant has established by a preponderance of the evidence that he is 
entitled to post-MMI medical benefits.  This issue of what, if any, post-MMI medical care 
Insurer is liable for is reserved. 
 
 

ORDER 
 It is ordered that: 
 
 1. Claimant’s claim for permanent total disability benefits is denied. 
 
 2. Insurer shall pay Claimant permanent partial disability benefits based on 
an impairment of ten percent of the whole person.  Insurer may credit any previous 
payments of permanent partial disability benefits.  Insurer shall pay Claimant interest on 
any benefits not paid when due.  
 
 3. Insurer is liable for post-MMI medical treatment from authorized medical 
care providers that is reasonably necessary to relieve Claimant from the effects of the 
compensable injury.  

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 25, 2012 

Bruce C. Friend, Judge 
Office of Administrative Courts 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-819-356 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of Christopher 
B. Ryan, M.D. that Claimant sustained a 12% whole person impairment rating. 

FINDINGS OF FACT 

 1. Claimant was [less than 18] years old on January 8, 2010 when he injured 
his lower back during the course and scope of his employment with Employer. 

2. On April 9, 2010 Authorized Treating Physician (ATP) Steven Bratman, 
M.D. determined that Claimant had reached Maximum Medical Improvement (MMI).  
Claimant reported minimal residual symptoms and was not tender to palpation.  Dr. 
Bratman thus concluded that Claimant’s lumbar strain had resolved.  He released 
Claimant from care without restrictions or permanent impairment. 

 3. On October 12, 2010 Claimant visited Elizabeth Bisgard, M.D. for an 
independent medical examination.  He reported that he had absolutely no pain in his 
back on two to three days each week.  On the remaining days, he described an aching 
pain across his lower back.  Claimant noted that his average pain level was 
approximately 1.5/10.  He remarked that his only difficulties occurred when he 
experienced discomfort while lifting, bending, sitting on a hard bench and sitting on a 
seat without a back.  Dr. Bisgard diagnosed Claimant with minor thoracic and lumbar 
strains.  She did not assign Claimant any impairment rating. 

 4. On November 10, 2010 this matter proceeded to hearing before ALJ 
Margot Jones.  Claimant sought to establish that he suffered a compensable lower back 
injury on January 8, 2010 and was entitled to Temporary Total Disability (TTD) benefits 
for the period February 12, 2010 through February 28, 2010.  ALJ Jones issued a 
Summary Order on November 23, 2010 and Findings of Fact, Conclusions of Law and 
Order on December 7, 2010.  ALJ Jones concluded that Claimant suffered a 
compensable lower back injury and awarded TTD benefits for the period February 12, 
2010 through February 28, 2010. 

 5. On March 22, 2011 Claimant underwent a DIME with Christopher B. Ryan, 
M.D.  Claimant reported pain with movement.  Dr. Ryan determined that Claimant 
suffered a myofascial injury to his lumbopelvic region.  He concluded that Claimant had 
not reached MMI but assigned a provisional 15% whole person impairment rating.  Dr. 
Ryan recommended physical therapy and a strengthening program. 

 6. On April 12, 2011 Claimant underwent a follow-up examination with Kurt 
Nelson, D.O.  Claimant described daily pain that was exacerbated by bending and 
lifting.  He noted that the pain was located in his right lumbosacral area. 
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 7. On May 26, 2011 Claimant received osteopathic manipulation treatment 
from Mark Winslow, D.O.  Dr. Winslow remarked that Claimant had mild symptoms and 
restricted motion.  Claimant reported pain levels between 1/10 and 3/10 during the 
course of his treatment with Dr. Winslow. 

 8. On July 7, 2011 Claimant underwent an evaluation with Jan Updike, M.D.  
Claimant reported transient discomfort but no significant pain.  He did not exhibit 
consistent tenderness in the right paraverteble or SI regions but reported past 
discomfort. 

 9. On August 11, 2011 ATP Dr. Bratman concluded that Claimant had again 
reached MMI.  Claimant was essentially pain free and reported only occasional 
discomfort.  Dr. Bratman assigned Claimant a 12% whole person impairment rating.  
The rating consisted of 5% pursuant to Table 53 of the AMA Guides to the Evaluation of 
Permanent Impairment, 3rd Edition (Revised) (AMA Guides) and 7% for range of motion 
deficits.  Dr. Bratman recommended medical maintenance treatment that included up to 
12 sessions over the next year with Dr. Winslow. 

 10. On September 19, 2011 Claimant underwent a follow-up DIME with Dr. 
Ryan.  Claimant reported stiffness and some pain with over-exertion.  Dr. Ryan noted 
that Claimant’s pain description was essentially the same as when he first evaluated 
Claimant, but the intensity had diminished considerably.  He remarked that Claimant 
had essentially the same range of motion as during the March 22, 2011 evaluation.  Dr. 
Ryan adopted Dr. Bratman’s range of motion measurements.  He also agreed with Dr. 
Bratman that Claimant had reached MMI on August 11, 2011 with a 12% whole person 
impairment rating.  Dr. Ryan concurred with Dr. Bratman’s recommendation for 
maintenance treatment of up to 12 visits with Dr. Winslow over the following year as 
needed. 

 11. On November 28, 2011 Claimant underwent a second independent 
medical examination with Dr. Bisgard.  Claimant stated that his average pain level was 
2/10 and he was not physically limited.  He reported occasional discomfort when 
pushing and pulling large windows and picking up his niece.  Dr. Bisgard again 
determined that Claimant did not qualify for a permanent impairment rating pursuant to 
the AMA Guides.  She explained that Claimant reported pain that was intermittent and 
inconsistent.  Dr. Bisgard noted that there were three specific medical records from April 
2010, July 2011 and August 2011 reflecting that Claimant was essentially pain free.  
She could not identify any objective basis for Claimant’s residual symptoms.  Moreover, 
Claimant remarked that his discomfort did not limit his function and he did not require 
any medication.  Dr. Bisgard summarized that the natural progression of a mild lumbar 
strain was inconsistent with Claimant’s continued pain complaints. 

 12. On December 22, 2011 Dr. Bratman testified through an evidentiary 
deposition in this matter.  He explained that he diagnosed Claimant with a lumbar strain.  
Dr. Bratman initially placed Claimant at MMI on April 9, 2010.  Claimant was 17 years 
old at the time.  He remarked that a teenage male who suffers a lumbar strain should 
make a complete recovery.  Dr. Bratman explained that when he placed Claimant at 
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MMI for a second time on August 11, 2011 he assigned a permanent impairment rating 
based on range of motion deficits.  He specifically noted that if he measured valid range 
of motion limitations he was required by the AMA Guides to assign a permanent 
impairment rating.  Dr. Bratman thus assigned Claimant a 12% whole person 
impairment rating.  The rating consisted of 5% pursuant to Table 53 of the AMA Guides 
and 7% for range of motion deficits. 

 13. Claimant testified at the hearing in this matter.  He explained that he was 
released to full duty employment in April 2010 and has continued to work full duty since 
that time.  Claimant acknowledged that he has experienced periods where he has been 
virtually pain-free with no lower back symptoms.  He commented that there is no activity 
that he is unable to perform as a result of his lower back injury. 

 14. Dr. Bisgard testified at the hearing in this matter.  She reiterated that 
Claimant did not qualify for an impairment rating pursuant to the AMA Guides.  Dr. 
Bisgard specifically noted that Claimant’s medical history did not document six months 
of continuous pain and rigidity as mandated by the AMA Guides.  Dr. Bisgard noted 
multiple documentations in the medical records where Claimant was pain free.  She 
also remarked that Claimant acknowledged that there was no activity that he could not 
perform as a result of his industrial injury.  Dr. Bisgard commented that Claimant 
demonstrated no functional impairment as result of his industrial injury.  She stated that 
she had personally contacted those in charge of Level II accreditation training and was 
advised that the six months of documented pain and rigidity must be continuous.  Dr. 
Bisgard also testified that Dr. Bratman erroneously provided an impairment rating.  
Specifically, Dr. Bratman was incorrect in his understanding that, if a Claimant exhibits 
range of motion deficits, a permanent impairment rating must be provided.  Instead, Dr. 
Bisgard explained that, prior to assigning an impairment rating for the lower back, a 
Table 53 rating must be provided.  She summarized that Claimant failed to qualify for a 
Table 53 rating. 

 15. Ronald J. Swarsen, M.D. testified at the hearing in this matter.  He 
explained that Dr. Ryan’s 12% whole person impairment rating was consistent with the 
AMA Guides.  However, he acknowledged that both the medical records and Claimant’s 
testimony reflected periods of time when Claimant had not experienced pain.  Dr. 
Swarsen also explained that a 17 year old male with a lumbar strain would be expected 
to have full resolution of his symptoms.  He remarked that he would not provide a 
permanent impairment rating under Table 53 based on range of motion deficits.  More 
specifically, Dr. Swarsen commented that Dr. Bratman’s determination that Claimant 
warranted a Table 53 rating because of range of motion deficits was backwards. 

 16. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr. Ryan.  Initially, Dr. Ryan assigned Claimant a 12% whole 
person impairment rating that consisted of 5% for specific discords of the lumbar spine 
and 7% for range of motion deficits.  However, the record demonstrates that Claimant’s 
lumbar strain resolved and he did not suffer six months of continuous pain as a result of 
his industrial injury.  Specifically, as early as April 9, 2010 ATP Dr. Bratman determined 
that Claimant’s lumbar strain had resolved.  Multiple doctors noted that a 17 year old 
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male who suffers a lumbar strain should make a complete recovery.  Furthermore, as 
noted by Dr. Bisgard, the medical records demonstrate that Claimant suffered only 
episodic lower back pain.  She explained that Claimant’s medical history did not 
document six months of continuous pain and rigidity as mandated by the AMA Guides.  
Dr. Bisgard specifically noted medical records where Claimant was pain free.  She also 
commented that Claimant did not demonstrate any functional impairment as result of his 
industrial injury.  Furthermore, Dr. Bisgard stated that she had personally contacted 
those in charge of Level II accreditation training and was advised that the six months of 
documented pain and rigidity must be continuous in nature. 

17. Dr. Bisgard also credibly testified that Dr. Bratman erroneously assigned 
Claimant a Table 53 impairment rating based on range of motion deficits.  Dr. Bratman 
concluded that Claimant’s range of motion deficits warranted a permanent impairment 
rating under Table 53.  Dr. Ryan relied on the range of motion measurements of Dr. 
Bratman and assigned the same impairment ratings.  He did not provide any additional 
explanation regarding his calculation of a 12% whole person impairment.  Dr. Bisgard 
specifically noted that Dr. Bratman was incorrect in his understanding that, if a Claimant 
exhibits range of motion deficits, a permanent impairment rating must be provided.  Dr. 
Bisgard credibly maintained that a claimant must exhibit a diagnosis-based impairment 
pursuant to Table 53 before assessing range of motion.  She summarized that Claimant 
failed to qualify for a Table 53 rating.  Dr. Swarsen also explained that Dr. Bratman’s 
determination that Claimant warranted a Table 53 rating because of range of motion 
deficits was backwards.  Because Dr. Bratman provided the basis for Dr. Ryan’s 
permanent impairment rating, Dr. Ryan’s application of the AMA Guides was also 
improper.  Accordingly, Respondents have presented unmistakable evidence that Dr. 
Ryan’s 12% whole person impairment rating was incorrect.  Based on the persuasive 
opinion of Dr. Bisgard, Claimant suffered a 0% permanent impairment rating.   

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 
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3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  *CW v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
accorded the DIME physician’s findings.  Id.  Whether the DIME physician properly 
applied the AMA Guides to determine an impairment rating is generally a question of 
fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. Section B of Table 53-II provides for a 5% lumbar spine impairment rating 
when a claimant sustains a “medically documented injury and a minimum of six months 
medically documented pain and rigidity with or without muscle spasm, associated with 
none to minimal degenerative changes on structural tests.”  Section B of Table 53 
contemplates an individual who has a strain, sprain, or myofascial pain.  Therefore, if a 
claimant has a medically documented injury and a minimum of six months of medically 
documented pain and rigidity, the individual is entitled to a 5% permanent impairment 
under the specific disorders section. 
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8. As found, Respondents have produced clear and convincing evidence to 
overcome the DIME opinion of Dr. Ryan.  Initially, Dr. Ryan assigned Claimant a 12% 
whole person impairment rating that consisted of 5% for specific discords of the lumbar 
spine and 7% for range of motion deficits.  However, the record demonstrates that 
Claimant’s lumbar strain resolved and he did not suffer six months of continuous pain as 
a result of his industrial injury.  Specifically, as early as April 9, 2010 ATP Dr. Bratman 
determined that Claimant’s lumbar strain had resolved.  Multiple doctors noted that a 17 
year old male who suffers a lumbar strain should make a complete recovery.  
Furthermore, as noted by Dr. Bisgard, the medical records demonstrate that Claimant 
suffered only episodic lower back pain.  She explained that Claimant’s medical history 
did not document six months of continuous pain and rigidity as mandated by the AMA 
Guides.  Dr. Bisgard specifically noted medical records where Claimant was pain free.  
She also commented that Claimant did not demonstrate any functional impairment as 
result of his industrial injury.  Furthermore, Dr. Bisgard stated that she had personally 
contacted those in charge of Level II accreditation training and was advised that the six 
months of documented pain and rigidity must be continuous in nature. 

 9. As found, Dr. Bisgard also credibly testified that Dr. Bratman erroneously 
assigned Claimant a Table 53 impairment rating based on range of motion deficits.  Dr. 
Bratman concluded that Claimant’s range of motion deficits warranted a permanent 
impairment rating under Table 53.  Dr. Ryan relied on the range of motion 
measurements of Dr. Bratman and assigned the same impairment ratings.  He did not 
provide any additional explanation regarding his calculation of a 12% whole person 
impairment.  Dr. Bisgard specifically noted that Dr. Bratman was incorrect in his 
understanding that, if a Claimant exhibits range of motion deficits, a permanent 
impairment rating must be provided.  Dr. Bisgard credibly maintained that a claimant 
must exhibit a diagnosis-based impairment pursuant to Table 53 before assessing 
range of motion.  She summarized that Claimant failed to qualify for a Table 53 rating.  
Dr. Swarsen also explained that Dr. Bratman’s determination that Claimant warranted a 
Table 53 rating because of range of motion deficits was backwards.  Because Dr. 
Bratman provided the basis for Dr. Ryan’s permanent impairment rating, Dr. Ryan’s 
application of the AMA Guides was also improper.  Accordingly, Respondents have 
presented unmistakable evidence that Dr. Ryan’s 12% whole person impairment rating 
was incorrect.  Based on the persuasive opinion of Dr. Bisgard, Claimant suffered a 0% 
permanent impairment rating. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
 1. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr. Ryan that Claimant sustained a 12% whole person impairment 
rating.  Based on the persuasive opinion of Dr. Bisgard, Claimant suffered a 0% 
permanent impairment rating.  
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2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 25, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-807-615-01 

ISSUES 

 Whether Respondent has overcome, by clear and convincing evidence, the 
opinion of the DIME physician that Claimant has not reached MMI for the injury of 
September 30, 2009. 

 Is Claimant entitled to have Dr. Michael Fuller, M.D. designated as an authorized 
treating physician? 

 Is Claimant entitled to an award of medical benefits for the surgery 
recommended by Dr. Fuller and further diagnostic testing for thoracic outlet syndrome? 

 If not at MMI, is Claimant entitled to an award of temporary total disability 
benefits from May 9, 2010 and continuing? 

  

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 
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1. Claimant sustained an admitted compensable injury to his left shoulder on 
September 30, 2009.  Claimant was employed by Employer as a network technician.  
Claimant’s job duties required him to reach above shoulder height with his left arm 
routinely to perform core job tasks climbing poles, pulling wire, working on a bucket 
truck and installing aerial lines in houses and on top of warehouses and to be able to lift 
100 pounds over his head on a continuous basis.   

2. Dr. Christian O. Updike treated Claimant’s industrial injury as his authorized 
treating physician.  Dr. Updike referred Claimant to Dr. John J. Aschberger, a specialist 
in Physical Medicine and Rehabilitation who also provided treatment as an authorized 
treating physician. 

3. Claimant was referred to orthopedic surgeon, Dr. Michael Hewitt, for orthopedic 
evaluation and Dr. Hewitt evaluated Claimant on November 30, 2009 and  December 
21, 2009.   Dr. Hewitt administered diagnostic injections to the Claimant’s bicipital 
groove and subacromial space.  Dr. Hewitt’s assessment on November 30, 2009 was 
left shoulder pain with MRI documenting degenerative labral tear and clinical 
examination consistent with subacromial impingement.  On December 21, 2009 Dr. 
Hewitt noted the subacromial injection produced no significant long-term benefit.  On 
January 25, 2010 Dr. Hewitt noted the bicipiral groove injection produced significant 
increased in shoulder pain for 3 weeks.  Dr. Hewitt stated that he would not recommend 
any further injections and felt Claimant’s left shoulder was not a “surgical issue”. 

4. Dr. Aschberger placed Claimant at MMI as of May 10, 2010, assigned 12% 
impairment of the upper extremity and placed permanent work restrictions of lifting of 
35-75 pounds occasionally and less than 35 lbs frequently, avoid repetitive reaching 
involving the left shoulder above shoulder height, and lifting to overhead height was 
restricted to 40 pounds on an occasional basis.  These work restrictions remain in place 
as of the time of hearing.  Respondent filed a Final Admission of Liability dated June 14, 
2010 in accordance with Dr. Aschberger’s opinion. 

5. Dr. Hewitt issued a report dated November 9, 2010 following his review of a 
report from Dr. David Yamamoto, M.D.  Dr. Hewitt re-iterated his opinion that surgery on 
the left shoulder would not significantly improve Claimant’s symptoms based upon his 
review of the MRI, clinical examination that was felt to be less than consistent with labral 
tear and the lack of improvement from the injections. 

6.  Dr. James Regan, M.D. performed a DIME evaluation on October 27, 2010.  Dr. 
Regan reviewed medical records and conducted a physical examination of Claimant.  
Dr. Regan specifically noted Dr. Hewitt’s reports of November 30 and December 21, 
2009 regarding the effects of the injections administered by Dr. Hewitt and Dr. Hewitt’s 
January 25, 2010 report regarding Dr. Hewitt’s opinion on further injections and surgery.  
Dr. Regan opined that the left shoulder may be at MMI but a second surgical opinion 
was appropriate.  Dr. Regan also opined that further neurological testing was necessary 
for Claimant’s complaints of left arm and hand pain.  Dr. Regan’s ultimate conclusion 
was that Claimant was not at MMI. 
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7. Dr. Regan referred Claimant to Dr. Michael Fuller, D.O. for an orthopedic 
consultation and Dr. Fuller evaluated Claimant on July 26, 2011.  On physical 
examination Dr. Fuller noted rotator cuff testing to be positive for impingement with 
some weakness in the rotator cuff.  Dr. Fuller further noted that testing was positive for 
labral pathology.  Dr. Fuller’s assessment for the left shoulder was pain secondary to 
multiple pathologies in the labrum and rotator cuff on examination and an MRI from 
2009 that showed labral tearing, only.  Dr. Fuller believed that Claimant’s symptoms 
could be improved with shoulder arthroscopy for labral repair and evaluation of the 
rotator cuff. 

8. Dr. Regan also referred Claimant to Dr. Patricia Soffer, M.D. for neurological 
evaluation.  Dr. Soffer evaluated Claimant on May 20, 2011.  On neurological 
examination Dr. Soffer noted hypesthesias involving the left fourth and fifth digits.  Dr. 
Soffer performed electrodiagnostic testing that was found to be consistent with left ulnar 
neuropathy and without electrophysiologic evidence of brachial plexopathy, cervical 
radiculopathy or thoracic outlet syndrome.  Dr. Soffer’s impression was left ulnar 
neuropathy at the elbow. 

9. Dr. Aschberger issued a report dated August 15, 2011 following his review of Dr. 
Fuller’s and Dr. Soffer’s evaluations.  Dr. Aschberger opined that it was unlikely that an 
ulnar neuropathy was related to the injury of September 30, 2009.  Dr. Aschberger 
noted that Claimant had good performance on a functional capacity evaluation and 
continued to consider Claimant at MMI. 

10. Dr. Regan issued an Addendum DIME report dated November 18, 2011.  Dr. 
Regan noted the November 2010 report from Dr. Hewitt, the February1, 2011 report 
from Dr. Aschberger, Dr. Soffer’s report and Dr. Fuller’s report   Dr. Regan opined, and 
it is found, that the ulnar neuropathy diagnosed by Dr. Soffer was not related to 
Claimant’s work injury.  Dr. Regan felt Claimant may still have thoracic outlet syndrome 
related to the injury and that further imaging was warranted.  Dr. Regan stated he was 
already inclined to favor a surgical approach for Claimant’s left shoulder and agreed 
with the recommendation of Dr. Fuller for surgery.  Dr. Regan opined that Claimant was 
not at MMI for the shoulder.  Dr. Regan further recommended that Claimant have an 
MRI of the left thoracic outlet as Claimant’s mechanism of injury was compatible with 
such an injury. 

11. At hearing, Dr. Aschberger testified that he would change his opinion regarding 
MMI if he felt Claimant could be helped by surgery but the Dr. Fuller’s opinion did not 
cause him to change his opinion on MMI or surgery.  Although Dr. Aschberger testified 
that he was not “optimistic” that surgery would improve Claimant’s functional ability, he 
acknowledged that a decompression may help with Claimant’s impingement.  Dr. 
Aschberger testified that it would be reasonable to proceed with surgery if Claimant 
wanted to proceed.  Dr. Aschberger further testified that negative electrodiagnostic 
studies would not rule out thoracic outlet syndrome and that he would not argue with Dr. 
Fuller’s assessment of possible thoracic outlet syndrome.  Dr. Fuller recommended a 
thoracic MRI to evaluate for thoracic outlet syndrome. 
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12. In his report of February 2, 2011 Dr. Aschberger noted that he had referred 
Claimant for a second orthopedic opinion to Dr. Motz in response to Dr. Regan’s initial 
DIME report. The evidence at hearing did not reveal whether Claimant was ever 
evaluated by Dr. Motz. 

13. The ALJ finds that Respondent has failed to overcome the ultimate opinion of the 
DIME physician, Dr. Regan, that Claimant has not reached MMI.  The opinions and 
testimony of Dr. Aschberger are not persuasive to show, by clear and convincing 
evidence, that Dr. Regan was incorrect in his determination in November 2011 that 
Claimant has not reached MMI for the conditions related to the injury of September 30, 
2009.  Claimant is not at MMI for the injury of September 30, 2009. 

14. Claimant has proven by a preponderance of the evidence that an arthroscopic 
surgery for his left shoulder as recommended by Dr. Fuller and Dr. Regan is reasonable 
and necessary.  The opinions of Dr. Fuller and Dr. Regan are considered persuasive. 

15. Claimant has proven by a preponderance of the evidence that additional 
diagnostic testing consisting of a left thoracic outlet MRI is reasonable and necessary. 

16. Claimant is unable to perform his regular job as a network technician for 
Employer under the work restrictions imposed by Dr. Aschberger and Claimant remains 
temporarily and totally disabled since May 9, 2010. 

17. Dr. Fuller is found not to be an authorized treating physician.  Claimant was not 
referred to Dr. Fuller within the chain of referral from an authorized treating physician.  
The ALJ finds that Claimant has not made a sufficient showing for a change of 
physician to Dr. Fuller.   

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers compensation claim shall be decided on its merits. 
Section 8-43-201 (2008) C.R.S. 

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 



 

 217 

Where a DIME physician offers ambiguous or conflicting opinions concerning the 
issue of MMI the ALJ is to resolve the ambiguity and determine the DIME physicians’ 
true opinion as a matter of fact.  In so doing, the ALJ is to consider all of the DIME 
physicians’ written and oral testimony.  Andrade v. Industrial Claim Appeals Office, 121 
P.3d 328 (Colo. App. 2005). 

Respondents bear the burden of proof, by clear and convincing evidence to 
overcome the opinion of the DIME physician that Claimant was not at MMI.  Section 8-
42-107(8)(c), C.R.S.  Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician's finding 
must produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or 
proposition has been proved by clear and convincing evidence if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  The mere difference 
of medical opinion does not constitute clear and convincing evidence to overcome the 
opinion of the DIME physician.  Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-
532-166 & 4-523-097 (July 19, 2004); see, Shultz v. Anheuser Busch, Inc., W.C. No. 4-
380-560 (Nov. 17, 2000).  

 
A DIME physician’s findings regarding MMI, causation, and impairment are 

binding on the parties unless overcome by “clear and convincing evidence.” §8-42-
107(8) (b) (III), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004). A finding of MMI inherently involves issues of diagnosis because the 
physician must determine what medical conditions exist and which are causally related 
to the industrial injury.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002).  Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 
270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 
P.2d 1358 (Colo. App. 1997). 

Maximum Medical Improvement is defined as at Section 8-40-201(11.5), C.R.S. 
as: 

“a point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.” 

 
Respondents are liable to provide medical treatment that is reasonable and 

necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1) 
(a), C.R.S.  The question of whether the claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).  The question of whether a particular medical treatment is 
reasonably needed to cure and relieve a claimant from the effects of the injury is a 
question of fact.  City & County of Denver v. Industrial Commission, 682 P.2d 513 (Colo. 
App. 1984).   

WCRP 11-2 (F) provides that a DIME physician it not to refer an IME claimant to 
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another physician for treatment or testing unless an essential test is required pursuant 
to WCRP 11-4 (A).  Under WCRP 11-4 (A) an essential test is one necessitated under 
the AMA Guides, 3rd Edition, revised, to render an impairment rating. 

 
To prove entitlement to TTD benefits, claimant must prove (1) that the industrial 

injury caused a disability lasting more than three work shifts; (2) that he left work as a 
result of the disability and; (3) that the disability resulted in an actual wage loss.  
Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004); PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., 
requires the claimant to establish a causal connection between a work-related injury 
and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. 
Stanberg, supra.  The term disability, connotes two elements: (1) Medical incapacity 
evidenced by loss or restriction of bodily function; and (2) Impairment of wage earning 
capacity as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of 
disability may be evidenced by a complete inability to work, or by restrictions which 
impair the claimant's ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  Physical restrictions 
which impair the claimant’s ability to perform his regular work affect available 
employment opportunities and, hence, the injury contributes to a claimant’s wage loss 
prior to attainment of MMI.  See, Lunsford v. Sawatsky, 780 P.2d 76 (Colo. App. 1989).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-105(3), 
C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, supra.  TTD benefits 
are precluded when the work-related injury plays no part in the subsequent loss of 
wages.  A claimant need only prove that the injury contributed, to some degree, to the 
loss of wages and findings that a claimant was unable to return to work and perform his 
usual duties because of an injury establishes that the injury caused a disability and that 
the claimant left work as a result of the injury.  PDM Molding v. Stanberg, 898 P.2d 542, 
548 (Colo. 1995). 

As found, Respondent has failed to overcome the DIME physician’s opinion that 
Claimant remains not at MMI under the clear and convincing evidence standard.  Dr. 
Aschberger and Dr. Hewitt both hold reasonable opinions that surgery for Claimant’s left 
shoulder is not expected to improve Claimant’s overall functional ability.  Dr. Fuller and 
Dr. Regan, the DIME physician, hold different opinions.  In his November 2011 
Addendum report Dr. Regan considered the various opinions from Dr. Aschberger, Dr. 
Hewitt and Dr. Fuller in reaching his conclusion that Claimant could benefit from a 
shoulder surgery and was not at MMI.  Although Dr. Fuller may not have been fully 
aware of the lack of improvement from the injections administered by Dr. Hewitt, Dr. 
Regan clearly was aware of this and, with this knowledge, continues to opine that 
Claimant would benefit from surgery on his shoulder, as recommended by Dr. Fuller.  
Although Dr. Aschberger is not optimistic the surgery will improve Claimant’s function, 
he admits it may improve the symptoms from the impingement in Claimant’s shoulder 
and that the surgery would be reasonable if Claimant wished to proceed.  Thus, while 
Dr. Aschberger would not recommend surgery, his testimony and the reports of Dr. 
Hewitt are not persuasive to show that Dr. Fuller and Dr. Regan are wrong or incorrect 
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in recommending surgery.  The difference of opinion regarding the reasonableness of 
surgery between the physicians is insufficient to overcome Dr. Regan’s opinion that 
Claimant is not at MMI for the shoulder under the clear and convincing evidence 
standard. 

 
The same analysis holds true for the potential diagnosis of thoracic outlet 

syndrome and the further diagnostic testing recommended by Dr. Regan.  Dr. 
Aschberger felt additional testing was not warranted based upon his understanding that 
Claimant’s symptoms had subsided.  However, Claimant continues to complain of left 
arm and hand symptoms and Dr. Aschberger does not dispute Dr. Fuller’s assessment 
that Claimant may have an element of thoracic outlet syndrome that is contributing to 
his current symptoms.  Even though Dr. Aschberger opined in his testimony that 
thoracic outlet MRIs are of low yield, his testimony and opinions are not persuasive to 
show that Dr. Fuller, and more importantly Dr. Regan, are incorrect in recommending 
further diagnostic testing, such as this MRI, to assess for this condition related to 
Claimant’s work injury.  Thus, as opined by Dr. Regan, Claimant also remains not at 
MMI for the left arm neurological symptoms. 

 

The work restrictions imposed by Dr. Aschberger at the time he placed Claimant 
at MMI on May 10, 2010 remain in effect.  Claimant’s testimony is persuasive to show 
that Claimant is unable to return to his regular employment as a network technician with 
Employer under those restrictions.  Claimant therefore remains temporarily and totally 
disabled and, as he is not at MMI, is entitled to temporary total disability benefits from 
May 10, 2010 and continuing.   

 

Claimant requests that Dr. Fuller be designated as an authorized physician.  
Claimant was referred to Dr. Fuller from Dr. Regan, the DIME physician.  Dr. Regan did 
so in violation of the provisions of WCRP 11-2 (F).  As reflected by Dr. Aschberger’s 
February 1, 2011 report, he was willing, and in fact did, refer Claimant for a second 
surgical opinion to Dr. Motz.  As found, Dr. Fuller does not fall within the chain of referral 
from an authorized physician and therefore, is not appropriately designated as an 
authorized treating physician despite the referral from Dr. Regan.  Authorized providers 
include those medical providers to whom the claimant is directly referred by the 
employer, as well as providers to whom an ATP refers the claimant in the normal 
progression of authorized treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 
70 P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 
1997).  To the extent that Claimant’s request to have Dr. Fuller designated as an 
authorized treating physician can be considered as a request for a change of physician, 
the ALJ is not persuaded.  The ALJ would note that the issue of change of physician 
was not endorsed by either party as an issue for hearing.  Claimant simply made a 
request that he be treated in the future by Dr. Fuller.  There is no persuasive evidence 
that Claimant made a proper request for change of physician to Respondent under 
Section 8-43-404 (5)(a)(V), C.R.S.  Although Dr. Hewitt recommended against surgery, 
there is no persuasive evidence that Dr. Hewitt would refuse to perform the surgery if it 
was determined by Order to be reasonable and necessary.  Further, Dr. Aschberger did 
refer Claimant to Dr. Motz who also would be an authorized physician potentially willing 
to perform the surgery.  The ALJ is not persuaded that Claimant has made a sufficient 
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showing for a change of physician to Dr. Fuller. 
 

ORDER 

 It is therefore ordered that: 

1. Respondent has failed to overcome the DIME physician opinion that 
Claimant is not at MMI by clear and convincing evidence.  Claimant has not reached 
MMI for the injury of September 30, 2009. 

2. Respondent shall pay the medical expenses for an arthroscopic surgery to 
Claimant’s left shoulder, in accordance with the Official Medical Fee Schedule of the 
Division of Workers’ Compensation, and such surgery is authorized. 

3. Respondent shall pay the medical expenses for a left thoracic outlet MRI, 
in accordance with the Official Medical Fee Schedule of the Division of Workers’ 
Compensation, and this diagnostic test is authorized. 

4. Respondent shall pay Claimant Temporary Total Disability benefits under 
Section 8-42-103 and 105, C.R.S. at the admitted rate of $320.94 per week beginning 
May 10, 2010 and continuing until terminated, modified or suspended in accordance 
with statute, Rule or Order.  Respondent may take credit for any permanent impairment 
benefits paid after May 9, 2010 as admitted in the Final Admission of June 14, 2010. 

5. Claimant’s request to have Dr. Michael Fuller, D.O. designated as an 
authorized physician is denied and dismissed. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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DATED:  January 25, 2012 

Ted A. Krumreich 
Administrative Law Judge 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-746-015-03 

CORRECTED ORDER 

The ALJ issued a Findings of Fact, Conclusions of Law, and Order in this matter 
on January 24, 2012.  In that order the ALJ inadvertently omitted some procedural 
information on the first page of the order.  This order corrects that omission. The 
remainder of the order remains unchanged. 

ISSUES 

The sole issue determined herein is whether the Respondents have proven by a 
preponderance of the evidence that apportionment of the surgery recommended by Dr. 
Sung, all subsequent medical benefits, and temporary total disability benefits should be 
apportioned 50% to the Claimant’s prior workers’ compensation injury and 50% to the 
Claimant’s current workers’ compensation injury.  
 

FINDINGS OF FACT 

1. The Claimant suffered an admitted work injury on August 18, 2000 which 
ultimately resulted in his need to undergo a discectomy at the L5-S1 level.  This surgery 
was performed on November 16, 2001. 

2. After surgery, the Claimant continued to complain of pain in his left lower 
back with radiation of pain and numbness into his left leg.   

3. After conservative attempts to resolve the Claimant’s complaints, Dr. 
Lazar recommended against a second surgical intervention.   

4. On February 5, 2003, Dr. William Griffis placed the Claimant at maximum 
medical improvement and provided a permanent impairment rating of 27% of the whole 
person.   

5. On March 5, 2003, Dr. Kenneth Finn performed a Division IME and agreed 
that the Claimant had reached maximum medical improvement and gave the Claimant a 
23% impairment rating. 



 

 222 

6. On July 10, 2003, a full and final settlement of this August 2000 claim was 
approved by the Colorado Division of Workers’ Compensation.  The Claimant received 
$61,653.19 in exchange for his agreement to settle this claim. 

7. The Claimant testified that he began working for the Respondent-
Employer in 2003 as an overnight stocker.  He testified that as part of this position he 
was required to repetitively lift up to 40 pounds.  He would work an average of more 
than 40 hours a week.  The Claimant was able to perform these requirements without 
complaints.  He worked at this position until 2006. 

8. In 2006 the Claimant began working as a dairy stocker for the 
Respondent-Employer.  This position did not require as much lifting but he performed 
this job without difficulty or complaints. 

9. In 2007, the Claimant worked for a short time as a night stocker and in 
December 2007 the Claimant began to work as a day stocker.  He continued to work 
over 40 hours per week and was asked to lift and carry a variety of heavy objects.  The 
Claimant testified that he was able to perform these responsibilities without problems 
with pain in his lower back. 

10. The ALJ finds that the Claimant’s testimony concerning his work 
responsibilities and his lack of physical problems related to lower back and leg pain is 
credible. 

11. In February 2007, the Claimant suffered a work related injury while lifting 
the sliding door on a truck.  He testified that he complained of pain in his thoracic spine 
and his right shoulder.  The records also indicate a complaint of mid back pain radiating 
down the left leg.  However, the only treatment he received involved physical therapy for 
his thoracic spine and pain medication that was not prescribed after March 2007.   

12. The Physical therapy notes indicate that he was treated for a thoracic 
sprain and was released to full duty on April 4, 2007 after several visits during which he 
described no ongoing pain and no difficulty performing work responsibilities. 

13. Records from the pharmacy show that the Claimant began filling 
prescriptions for Hydrocodone in May 2005, and then filled prescriptions for 
Cyclobenzaprine, hydrocodone and Ibuprofen in February 2007 and that these 
prescriptions ended in March 2007.      

14. Records obtained from the Carlsbad Family Health from January 2005 
through November 2005 show that on January 11, 2005, the Claimant complained of 
headaches.  On May 5, 2005, the Claimant returned and continued to complain about 
having headaches.  These complaints continued in subsequent visits. 

15.  The time periods during which the Claimant was prescribed and took 
hydrocodone, cyclobenzaprine and ibuprofen correspond with the period of time in 
which the Claimant was being treated for headaches and a thoracic sprain. 
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16.  Dr. Brian Reiss performed an independent medical examination (IME) for 
the Respondents. He testified that hydrocodone is used for pain relief, cyclobenzaprine 
is used as a muscle relaxant, and ibuprofen is used for pain relief.  He further agreed 
that these medications are consistent with the treatment of headaches and with 
treatment of the injuries the Claimant suffered in February 2007. 

17.  On December 21, 2007, the Claimant suffered an admitted work injury 
while lifting a foosball table with a customer.  The Claimant complained of low back pain 
with pain radiating into both legs.   

18.  On September 21, 2010, the Respondents filed an Amended General 
Admission of Liability.  This admission showed that the Claimant received 
unapportioned TTD and TPD benefits at various times between December 23, 2007 and 
September 2010.     

19.  On December 3, 2008 Dr. Roger Sung saw the Claimant for continued 
back and bilateral leg pain.  Dr. Sung recommended an L5-S1 anterior lumbar fusion 
with posterior facet fixation.  When Dr. Sung saw the Claimant on January 13, 2011, Dr. 
Sung again recommended surgery, but instead recommended a two level fusion, L4-S1.    

20.  Dr. Brian Reiss testified that he performed an IME on the Claimant on 
February 4, 2011.  He testified that his opinion from that examination was that a fusion 
would be unlikely to help the Claimant in part due to his incongruous presentation and 
because the discogram that had been performed was only partially suggestive of the 
location of the pain.  

21. Dr. Reiss also testified that on March 23, 2011 he performed a 
subsequent IME.  As a result of this examination, Dr. Reiss recommended a single level 
fusion at L5-S1 to alleviate the Claimant’s axial back pain.  Dr. Reiss also apportioned 
50% of the need for the proposed surgery to the injury at issue in this claim, and 50% to 
the August 2000 injury.   

22. Dr. Reiss did not have the records from Carlsbad Family Health, Carlsbad 
Medical Center, or Carlsbad Physical Therapy when he issued his opinion concerning 
apportionment.   

23.  In his testimony, Dr. Reiss acknowledged that he was “not able to 
determine exactly what is going on here.”   

24. When asked how he reached an apportionment of 50-50 he indicated that 
if there is not evidence to show the exact contribution but that he is convinced there is 
some contribution then he is left with surmising 50-50. 

25.  Dr. Reiss testified that the indications for surgery include pain and 
disability.  He testified that in order for surgery to be recommended a patient’s pain must 
limit their ability to function.  Dr. Reiss agreed that the Claimant’s ability to perform tasks 
such as lifting 40 pounds repetitively throughout a full work week was not consistent 
with the need for surgery.  
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26.  In his testimony, Dr. Roger Sung attributed the Claimant’s current need 
for surgery entirely to the December 2007 injury.  Dr. Sung testified, and his medical 
reports suggest that this opinion is based upon the absence of any medical records 
between 2004 and 2007 showing any complaints of lower back or leg pain.  He further 
testified that the fact that the Claimant took pain medication in 2005 to relieve 
headaches “refutes the notion that [the Claimant] is taking it for chronic back and leg 
pain.”    

27. The testimony of Dr. Sung is found to be more credible than that of Dr. 
Reiss. 

28.  The ALJ finds that the necessity of the L5-S1 fusion is entirely attributable 
to the Claimant’s December 21, 2007 work injury and, therefore, the temporary benefits 
to which the Claimant is entitled as a result of the surgery are also entirely attributable 
to the December 21, 2007 injury. 

29. The ALJ finds that the Respondents have failed to establish that it is more 
likely than not that the Claimant’s current need for surgery, and therefore any benefits 
flowing therefrom, should be apportioned in any manner with the Claimant’s work injury 
of August 2000. 

CONCLUSIONS OF LAW 

1. The burden to show the propriety and extent of any apportionment rests 
on the respondents.  Ramirez v. Garfield’s Off Broadway, 4-689-414 (2007) citing Cf. 
Absolute Employment Services, Inc. v. Industrial Claim Appeals Office, 997 P.2d 1229 
(Colo. App. 1999). 

2. The question of whether apportionment is appropriate is essentially one of 
fact. Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. 
App. 1999). Similarly, the extent to which various causative factors contributed to the 
claimant's disability or need for medical treatment is also a question of fact for the ALJ. 
It is only where reasonable minds can draw but one inference that the issue of 
causation becomes one of law. Schrieber v. Brown and Root Inc., 888 P.2d 274 (Colo. 
App. 1993). 

3. There is no express statutory authority for the apportionment of temporary 
disability.  Duncan v. Mariner Post Acute Network, 4-544-180 (2003).  However, 
appellate courts have held that apportionment is proper “where the claimant's condition 
is caused by successive industrial injuries and both injuries contribute to the disability 
and need for additional medical treatment. See University Park Care Center v. Industrial 
Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001), State Compensation Insurance 
Fund v. Industrial Commission, 697 P.2d 807 (Colo. App. 1985). 

4. The Respondents have not shown by a preponderance of the evidence 
that the Claimant’s August 2000 injury contributed to his current need for surgery and 
the resulting disability.  Medical records, supported by the Claimant’s testimony 
concerning his work history, establish that subsequent to 2003 he was able to work at a 
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high level in a physically demanding position for four years prior to the injury at issue in 
this claim.   

5. At best, the Respondents have shown a difference of opinion between 
Drs. Sung and Reiss concerning apportionment.  In light of the facts found above, it is 
found that Dr. Sung’s opinion with respect to apportionment is more credible and more 
likely to be correct than that of Dr. Reiss.   

6. Even though, during an initial examination for a February 2007 work injury, 
records indicate the Claimant complained of lower back pain, the only treatment he 
received involved physical therapy for his thoracic spine and pain medication that was 
not prescribed after March 2007.  The Claimant was released from this injury in April 
2007 without complaints of back pain of any sort and without the need for ongoing pain 
medication. 

7. It is found that the Claimant fully recovered from his August 2000 work 
injury and that his disability and need for surgery are entirely attributable to his 
December 21, 2007 work injury.   

ORDER 

 It is therefore ordered that: 

1. The Respondents’ request to apportion the Claimant’s current need for 
surgery, and the benefits flowing therefrom, is denied and dismissed. 

2. The Respondent-Insurer shall pay interest to the Claimant at the rate of 
8% per annum on all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: January 26, 2012 /s/ original signed by: 

Donald E. Walsh 
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Administrative Law Judge 
 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-840-133 

ISSUES 

The issues raised for consideration at hearing were compensability, medical 
benefits and penalties alleged against claimant.  

Based upon the findings and conclusions below that the claim is not 
compensable, the ALJ does not reach decision on the medical benefits or penalties 
issues. 

 

FINDINGS OF FACT 

1. The Claimant’s date of birth is ___. The Claimant has prior claims against a 
previous employer for a March 20, 1993 leg injury, a December 9, 1993 ankle injury, 
and a March 21, 1998 injury to multiple body parts, including a right rotator cuff tear and 
right knee injury.  

2. The March 21, 1998 resulted in the Claimant undergoing right shoulder and 
right knee surgery.   

3. On April 21, 1998, the Claimant underwent right knee arthroscopic surgery 
and ACL reconstruction of the right knee by Dr. Hsin. The findings at the time for the 
surgery were ACL tear, bucket handle tear of the medial meniscus, lateral meniscal tear 
and grade III chrondromalacia. The Claimant underwent a second right knee 
arthroscopy on November 10, 1999 because he was continuing to have knee pain 
following the first surgery.  

4. On April 25, 2000, Claimant underwent a right shoulder arthroscropy, 
debridemant of labrum and rotator cuff, bursectomy, acromioplasty and mini-open 
rotator cuff tear.  

5. On September 15, 2004, the Claimant filed a claim for multiple injuries 
against subsequent employer.  The Claimant reported pain to his neck, right shoulder, 
right knee, low back and foot. The Claimant was diagnosed with acute right rotator cuff 
tear by then-treating physician, Michael V. Ladwig, M.D., who referred the Claimant to 
surgeon, James P. Lindberg, M.D.  
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6. On March 31, 2005, the Claimant underwent a right rotator cuff repair, 
subacromial decompression and bicep tenotomy by Dr. Lindberg. The Claimant also 
underwent left foot surgeries in 2005. The Claimant was also seen by Ron Carbaugh, 
Psy.D., for pain management.  

7. On December 5, 2005, the Claimant underwent a functional capacity 
evaluation (“FCE”) at Dr. Ladwig’s recommendation. The FCE restricted the Claimant to 
medium work noting that claimant should limit lifting from the floor to the waist to 50 
pounds occasionally and 40 pounds frequently, limit lifting from the waist to the shoulder 
to 20 pounds occasionally, and that claimant should limit walking activities and activities 
involving squatting and upper level reaching to occasionally.  

8. On December 15, 2005, Dr. Ladwig placed claimant at MMI as of December 
14, 2005 with an 8% impairment for the right shoulder and left ankle and gave the 
Claimant “permanent restrictions per FCE.” In doing so, Dr. Ladwig reported that the 
Claimant should: “Return to permanently restricted activities of daily living including 
work, recreation and home effective Wednesday, December 14, 2005.”  

9. On April 4, 2006, the Claimant underwent a second FCE. The second FCE 
restricted the Claimant to light duty with specific restrictions of limiting lifting from floor to 
knuckle to 0 pounds occasionally and 0 pound frequently, limiting lifting from 12 inches 
to knuckle to 60 pounds occasionally, 20 pounds frequently, and 0 pounds constantly, 
limiting waist to shoulder lifting limited to 60 pounds occasionally, 20 pounds frequently, 
and 0 pounds constantly and limiting overhead shoulder lifting to 20 pounds 
occasionally and 0 pounds frequently. In addition, this FCE also concluded that the 
Claimant “will not be able to tolerate right shoulder reaching to chest level or above, 
bending, or working below waist level on a prolonged or repetitive basis. He will need to 
avoid prolonged walking or short walking intervals if it involves walking outdoors on 
uneven surfaces or on concrete. In general, a job that would allow him to be more 
stationary but still allow him to change positions every 30-60 minutes would be optimal.”  

10. With regard to driving, the FCE concluded that the Claimant “did not 
demonstrate good ankle stability that would be required to use a truck clutch on a 
repetitive basis . . . He does not have the ability to climb safely or hold on to a steering 
wheel with the right arm on a prolonged basis. These limitations will prevent him from 
returning to a truck driving position.” The FCE also noted that the Claimant 
“demonstrated consistent limitations and symptom exacerbation with prolonged 
standing and walking . . . He also demonstrated limitations with prolonged neck and 
back flexion or repetitive neck rotation as well as limitations with repetitive use of the 
right arm during reaching and lifting activities.’  

11. The Claimant also retained a vocational expert and underwent a vocational 
evaluation with David W. Zierk, PsyD. On July 14, 2006, the Claimant’s vocational 
expert opined that the second FCE precluded the Claimant from working in the medium 
and heavy work classification of employment but also that:  
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12. [The Claimant] is precluded from performing the full range of sedentary and 
light work assignments secondary to persistent symptomatic difficulties and functional 
limitations pertaining to his right dominant extremity, left lower extremity, cervical spine, 
lumbar spine, and intolerances with repetitive or awkward motions. In summary, the 
combination of [the claimant’s] diminished capacity for material handling and reduced 
tolerance for standing and walking activities eliminates his competitive candidacy for 
performing the essential functions associated with the light category of work. 
Consideration of his multifaceted symptomatology (i.e., physical and mental) further and 
seriously erodes his candidacy for employment opportunities in the sedentary category 
of work on a sustainable and predictable basis. 

13. After being placed at MMI in 2005 for the 2004 work injury, the Claimant 
continued to have numerous pain complaints so in April 2006, ATP Dr. Ladwig referred 
him to physiatrist David L. Reinhardt, M.D. for an evaluation “regarding injuries to his 
right knee, right shoulder, left foot, neck, and low back which have occurred since 
9/16/04.”  

14. Dr. Reinhard’s diagnoses included cervical strain and sprain, right rotator cuff 
tear, residual subachromial/subdeltoid bursitis and associated pain and dysfunction, 
right knee pain secondary to patellofemoral arthralgia, and “low back pain has occurred 
over time, mechanical in nature.”  

15. The Claimant complained of neck pain, stiffness and right shoulder pain, 
claiming that it was difficult to move his right shoulder in his sleep.  
The Claimant also complained of right knee pain, burning in quality and claimed that he 
got stabbing right knee pains and that his right knee gave out, particularly with climbing, 
twisting and walking or when claimant walked on uneven surfaces.  

16. Dr. Reinhard recommended, and the Claimant underwent, physical therapy 
and right knee corticosteroid injections.  

17. With regard to the cervical spine, following X-rays, Dr. Reinhard diagnosed 
cervical spondylosis and stated that since the Claimant has multi-level cervical disease, 
he is not a surgical candidate.  

18. In July 2006, the Claimant was able to perform many activities of daily living, 
but had to structure his day to avoid over exertion related symptoms. He required 
assistance from neighbors with outside chores. Mr. Zierk concluded that: “claimant is 
incapable of becoming employed and earning wages in his local labor market as a 
direct result of his September 15, 2004 industrial injury.  

19. On August 17, 2006, Dr. Reinhard reported that: “(I)t is anticipated that he is 
going to have pain symptoms in the right shoulder and left ankle as well as the right 
knee on an indefinite basis.  I am not sure that there is much else that I can offer him in 
way of definitive treatment other than symptomatic management.”   

20. On September 29, 2006, Dr. Reinhard recommended medical maintenance 
care for the 2004 work injury as follows: a health club membership, follow up x-ray of 
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the left ankle, “He will no doubt require further evaluation of the right shoulder and 
cervical degenerative spondylosis in the next five years,” consideration for orthopedic 
surgery follow up and consultation regarding the right shoulder and right knee to see if 
there is a recommendation for any additional imagining, including x-rays and MRI scans 
in the near future” and treatment for insomnia.  

21. On December 14, 2006, the Claimant settled his 2004 workers’ compensation 
claim for $182,500. In settling the claim the Claimant specifically waived the right to 
have the then-Insurer pay for any future medical care for his injuries. 

22. On September 18, 2007, the Claimant underwent a right knee MRI which 
revealed a full thickness eruption of the ACL graft at the tibial tunnel and intra substance 
tearing of the PCL. Degenerative changes were noted along the medial joint 
compartment where there had been a previous medial meniscectomy. In his follow-up 
evaluation on September 19, 2007, Dr. Jonassen noted that there appears to be further 
medial meniscus tearing of claimant’s right knee and the Claimant has degenerative 
joint disease of the medial compartment of the right knee. Dr. Jonassen recommended 
surgery but noted that the Claimant would elect to wait for any surgical treatment 
because he is “apparently changing insurance. . . He will contact us if he wants surgery 
at a later date.”   

23. On October 9, 2007, the Claimant underwent a DOT physical seeking to have 
his commercial driver license reinstated.  

24. In November 2007, the Claimant filed an application for hearing to appeal the 
denial of his SSDI benefits. On December 27, 2007, ALJ Patrick B. Augustine issued an 
order finding the Claimant had been disabled for purposes of receiving SSDI as of 
February 3, 2006. In doing so, the ALJ credited the Claimant’s assertions concerning 
the intensity, persistence and limiting effects of his symptoms “which included disability 
from injuries to the right knee, right shoulder, low back, left foot and neck.” The ALJ also 
credited the Claimant’s claims that he was limited with lifting 5 to 10 pounds, could not 
sit for more than 15 minutes, and has problems with all physical activities.”  

25. The ALJ found further that the Claimant had undergone multiple surgeries 
and that although the Claimant’s treating physician cleared the way for claimant to 
return to light duty work, he also noted ongoing problems with neck and right shoulder 
pain secondary to myofascial pain and dysfunction and opined “it is anticipated that 
[Claimant] is going to have pain symptoms in the right shoulder on an indefinite basis..” 
The ALJ also noted that the Claimant suffered from chronic instability with ACL 
deficiency of the right knee. Finally, the ALJ found that the demands of the Claimant’s 
past relevant work, including storage facility clerk, property manager and truck driver, 
exceeded the Claimant’s functional capacity.  

26. The Claimant testified that prior to the alleged injury in this claim, he had no 
right shoulder pain and no restrictions or limitations with the right shoulder.  The 
Claimant also testified that he had no hip, back or right knee problems prior to the 
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alleged fall. The Claimant testified that he stopped having any medical shoulder 
problems “after a couple of years of  therapy” but he could not remember when.  

27. Contrary to the Claimant’s testimony, on July 12, 2010, 2 months before the 
alleged September 2010 fall, the Claimant was seen by Alexander Zimmer, M.D., who 
documented that the Claimant: “reports pain in the shoulder area bilaterally. He notes 
numbness of the hands when holding the arms forward, for example when driving. He 
reports that he can wake up with pain in the shoulder area, or with numbness in the arm 
on one side or the other.”  

28. During his July 12, 2010 visit to Dr. Zimmer, the Claimant also complained of 
“right posterior hip pain on walking long distances.” Dr. Dern was only made aware of 
this during the hearing in this claim.  

29. The Claimant was also seen by his personal physician, John B. Kurish, D.O., 
on August 10, 2010, (one month prior to the alleged work injury) complaining of right 
shoulder pain, left shoulder pain and bilateral knee pain. Dr. Kurish documented that the 
Claimant complained of having pain for “a while” and he prescribed medications.  

30. The Claimant continued receiving SSDI beginning in January 2008, after his 
December 2007 Social Security hearing.  

31. The Claimant testified that sometime over a “four year period, three year 
period, whatever” he was healed of all his injuries.  

32. On August 4, 2009, the Respondent-Employer hired the Claimant.  

33. On March 25, 2010, the Claimant underwent a second Commercial Driver’s 
Test.  For this test, the Claimant denied having any injuries in the prior 5 years.  

34. On September 29, 2010, the Claimant reported to his then supervisor, *S, he 
had just slipped in the wash bay while washing his bus. The Claimant claimed that there 
was dirt, oil and grease on the floor of the wash bay causing him to fall.  

35. There were no witnesses to the alleged fall.   

36. *S worked for Employer for 11 years. He retired prior to hearing in this claim. 
*S credibly testified that after the Claimant reported the alleged fall, he immediately had 
the Claimant walk with him to the wash bay area to point out the site of the alleged fall. 
The Claimant pointed out an area that appeared to *S was consistent with the Claimant 
wiping the area with his foot as there was a mark on the wash bay that looked like it was 
swiped by a person’s foot. It did not appear to *S that the area was consistent with a 
person who allegedly fell and landed on his “right knee, elbow, back of hip and onto 
right shoulder.” To *S, the mark was consistent with a foot motion.  

37. According to *S, there was no oil or grease in the wash bay prior to the 
Claimant’s alleged fall. Although sometimes mechanics work in the wash bay and leave 
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ruminants of oil and grease in the wash bay area immediately prior to the alleged fall, 
the mechanics did not work in the wash bay.  

38. *S testified further that the Claimant did not appear to be injured. The 
Claimant continued to work his regular shift driving the school bus the remainder of the 
day.  

39. On September 30, 2010, the Respondent-Employer sent claimant to its 
designated medical provider, Susan Dern, M.D.   

40. The Claimant alleges injuries to his right shoulder, right knee, right hip and 
back.  

41. In signed and notarized answers to interrogatories, the Claimant testified that 
he was never seen by a vocational expert.  

42. The Claimant also answered in discovery and testimony that prior to the 
alleged fall in this claim, he was never given permanent work restrictions.  

43. On January 19, 2011, the Claimant underwent an IME with J. Raschbacher, 
M.D.  Dr. Raschbacher testified that he reviewed the Claimant’s pre and post alleged 
fall medical and other records, and following the IME, he continued to receive and 
review additional medical and other records including the Claimant’s signed and 
notarized answers to interrogatories, surveillance of the Claimant, the Claimant’s SSDI 
file, settlement documents from the 2004 claim, and had reviewed the documents 
contained in respondents’ hearing submissions.  

44. Dr. Lindberg, the Claimant’s shoulder surgeon in the 2004 claim, testified that 
he reviewed additional records since he last saw the Claimant in 2005, including the 
Claimant’s right shoulder and right knee MRI reports prior to and post alleged 
September 2010 fall, records from Dr. Dern and surveillance.  

45. Dr. Lindberg has performed thousands of shoulder surgeries and knee 
replacements.  

46. Surveillance done on January 14, 15, 18, 19 and 22, 2011 showed the 
Claimant using his right arm to pull the door on his vehicle closed, raising his right arm 
to put something on the roof of his car, reaching up with his right hand to retrieve items 
from the top of the vehicle, opening a store glass front door with his right arm without 
difficulty, carrying bags and pumping gas with his right arm and tossing a tire into his 
truck using his right arm.  

47. Dr. Raschbacher reported that the Claimant told him that prior to the alleged 
September 2010 work injury, the Claimant’s right shoulder was “good” and the Claimant 
“had no pain at all prior to the injury” in this claim.  

48. The Claimant testified that prior to the alleged injury in this claim, he had no 
right shoulder pain and no restrictions or limitations with the right shoulder.  
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49. The Clamant did not tell Dr. Raschbacher that he saw Dr. Zimmer or Dr. 
Kurish in July and August 2010 for right shoulder pain.  

50. Dr. Dern referred the Claimant for a right shoulder MRI and for an evaluation 
by surgeon Dr. Walden. The right shoulder MRI revealed probable full thickness rotator 
cuff tear, bursitis, moderal glenohumeral and AC joint osteoarthritis. Dr. Dern testified 
that it was not possible to know if the right shoulder rotator cuff tear pre-existed the 
alleged September 29, 2010, fall.  

51. On November 10, 2010, Dr. Walden recommended a right shoulder 
arthroscopy with revision rotator cuff repair.  

52. Dr. Dern admitted that during her September 30, 2010 examination, the 
Claimant presented with no right shoulder swelling or ecchymosis, synonymous for 
bruising. The Claimant also had full right shoulder range of motion.  Dr. Dern testified 
that during her September 30, 2010 examination, the Claimant had a negative Speed’s 
test.  The Claimant also had a negative impingent test on Dr. Dern’s initial examination.  

53. According to Dr. Dern’s testimony, range of motion is usually restricted 
following a full rotator cuff tear but claimant’s ROM was not.  

54. Dr. Dern also testified that she was unaware that the Claimant was having 
right shoulder pain prior to the alleged September 2010 fall. Dr. Dern reviewed Dr. 
Zimmer’s July 12, 2010 note of the Claimant’s bilateral shoulder complaints for the first 
time at hearing in this claim. Dr. Dern testified that she would not expect the Claimant to 
have undergone treatment for his right shoulder immediately prior to the alleged 
September 29, 2010 fall if the Claimant’s right shoulder was asymptomatic prior to the 
alleged fall.  

55. Dr. Dern was also unaware that prior to the alleged September 29, 2010 fall, 
Dr. Reinhard anticipated that claimant was going to have right shoulder symptoms on 
an indefinite basis.  

56. Dr. Dern testified that in hindsight, after reviewing additional data, it is 
medically improbable that claimant’s right rotator cuff tear was caused by the alleged 
September 2010, fall.   

57. Consistent with Dr. Dern, Dr. Raschbacher opined that had there been a 
significant trauma on September 29, 2010, there would have been some type of 
abrasion, ecchymosis or some other outward visible sign of trauma at the shoulder.  Dr. 
Raschbacher also credibly testified that the January 2011 surveillance showed the 
Claimant using his right arm to lift a tire and toss it into the back of his truck. This would 
negate the need for shoulder surgery.  

58. Dr. Lindberg also agreed with Dr. Dern that if the Claimant’s right rotator cuff 
injury was caused by the September 29, 2010 fall, it is not medically probable that the 
Claimant would have full right shoulder range of motion.  
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59. According to Dr. Lindberg, an impingement test on a person who has an 
acute rotator cuff tear is “100% positive.” So the fact that the Claimant had a negative 
impingement test and in addition, negative speeds tests, does not compute with a 
rotator cuff tear. Based upon Dr. Dern’s right shoulder examination findings, including 
the negative impingement and negative speeds tests, and the full and normal right 
shoulder range of motion, Dr. Lindberg concluded that it was “impossible” that the 
Claimant’s right rotator cuff tear resulted from the alleged September 2010 fall.  

60. Dr. Raschbacher opined that it is much more likely medically that claimant 
developed a recurrent right rotator cuff tear doing farm and ranch work than acquiring 
the tear acutely in a single episode of the purported fall. Given that the Claimant 
reported right shoulder pain to Dr. Zimmer and in physical therapy prior to September 
29, 2010, and given the physical work of moving and hauling hay and doing other ranch 
chores, it is more likely that the Claimant would have developed recurrent right rotator 
cuff tear with these repetitive activities rather than a single acute episode.  

61. Dr. Lindberg testified that it is “highly unlikely” that the September 29, 2010 
fall described by the Claimant caused a right rotator cuff tear. It is medically probable 
that the Claimant’s right rotator cuff ear was simply caused by wear and tear due to age, 
activities of daily living, diabetes and/or poor blood supply.  

62. Dr. Lindberg also agreed with Dr. Raschbacher that it’s “highly more likely” 
that a right rotator cuff tear would be caused by hauling hay because with the 
mechanism of injury from a fall, the tendons are protected. One can break their 
humorous from a fall, that’s possible, but it’s the repetitive overhead lifting, heavy lifting, 
repetitive deadlines with horses and hauling hay and “that kind of stuff” that is more 
consistent with a rotator cuff tear.  

63. Drs. Dern, Lindberg and Raschbacher consistently opined that it is medically 
probable that the Claimant’s right rotator cuff tear pre-existed the alleged September 
2010 fall and that the Claimant’s right shoulder was symptomatic as evidence by Dr. 
Zimmer’s July 12, 2010 documentation of the Claimant’s right’s shoulder complaints. 
The ALJ finds the testimony of these physicians to be credible. 

64. During her September 30, 2010 initial examination, Dr. Dern noted that the 
Claimant’s right knee had no swelling or effusion and there was “faint ecchymosis” or 
bruising. There was also full flexion and extension of the right knee and negative 
“Lachman’s” and “McMurray’s.”   

65. Dr. Dern testified that typically with an acute meniscal tear there would be 
some swelling but claimant had no swelling.  

66. The Claimant did not tell Dr. Dern or Dr. Raschbacher that he saw Dr. Kurish 
for right knee pain in August 2010.  

67. Dr. Dern testified that she was not aware of the extent of the Claimant’s right 
knee condition prior to the alleged September 2010 fall and that she had not reviewed 
any medical records concerning the Claimant’s pre-existing right knee condition. Dr. 
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Dern was also not aware that prior to the alleged September 2010 fall, the Claimant was 
diagnosed by Dr. Jonassen in April 2007, with right knee probable recurrent tear and 
chronic instability of the right knee with ACL deficiency.  

68. Dr. Dern was not aware that in April and September 2006, the Claimant 
complained to Dr. Reinhard of right knee pain (burning in quality), claimed that he got 
stabbing right knee pains and that his right knee gave out, particularly with climbing, 
twisting and walking or when claimant walked on uneven surfaces.  

69. Dr. Dern was also not aware that prior to the alleged September 29, 2010 fall, 
Dr. Reinhard anticipated that the Claimant was going to have right knee symptoms on 
an indefinite basis.  

70. After reviewing additional data, Dr. Dern testified that it is not medically 
probable that the Claimant’s right knee meniscus tear was caused by the alleged 
September 29, 2010 fall.  

71. On June 20, 2011, the Claimant presented outside of the workers’ 
compensation system to Orderia Mitchell, M.D., complaining of right knee pain which 
worsened “over the past several months.” On June 30, 2011, the Claimant underwent a 
total knee replacement by Dr. Mitchell. Dr. Mitchell’s diagnosis was “osteoarthritis of the 
right knee, severe.” There is insufficient indication that Dr. Mitchell reviewed any 
medical records concerning the Claimant’s pre-existing right knee condition or that he 
reviewed the surveillance in this case. 

72. Dr. Lindberg reviewed surveillance taken in January 2011 of claimant walking 
his dogs in a field.  

73. Dr. Lindberg, who has himself performed a thousand total knee replacements, 
testified that the reason the Claimant needed a total knee replacement in June 2011 
was “advanced tricompartmental osteoarthritis.” According to Dr. Lindberg, who 
reviewed the Claimant’s pre and post alleged fall right knee MRI’s, the post-fall MRI did 
not reveal an acute injury. The Claimant had pre-existing chronic right knee instability 
because of an absent ACL in the year 2007, which caused his osteoarthritis.  

74. Based upon Dr. Dern’s negative exam findings from her September 30, 2010 
exam (which did not reveal an acute injury), the post-alleged fall right knee MRI (which 
did not reveal an acute injury), and the Claimant’s level of functioning on video in 
January 2011, Dr. Lindberg opined the Claimant was not a candidate for a total knee 
replacement after the alleged September 2010 fall or in January 2011. According to Dr. 
Lindberg, the determining factor for a total knee replacement is when a person’s level of 
functioning is bad which was contrary to claimant’s level of right knee functioning, 
walking without a limp on the video.  

75. Dr. Lindberg persuasively testified that the Claimant had full right knee range 
of motion during Dr. Dern’s September 30, 2010 exam. And, the most obvious finding 
one would expect to see after an acute knee injury is swelling or effusion, and claimant 
had none.  
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76. Dr. Raschbacher also persuasively testified that the need for a total right knee 
replacement was not related to the alleged September 29, 2010 fall, and that the 
Claimant did not sustain a right knee injury from the fall.  

77. Dr. Dern testified that during her initial September 30, 2010 evaluation of the 
Claimant, the Claimant’s right hip was tender, with no swelling or bruising noted.  Dr. 
Dern also testified that the Claimant did not inform her that he suffered from right hip 
pain prior to the alleged September 29, 2010 fall.  Dr. Dern testified that she would not 
expect the Claimant to seek treatment for his hip prior to September 29, 2010 if he was 
not having hip problems.  

78. Dr. Dern testified that prior to hearing, she was unaware that the Claimant 
was seen on July 12, 2010 by Dr. Zimmer, complaining of “right posterior hip pain on 
walking long distances.”  

79. The Claimant also did not tell Dr. Raschbacher that he saw Dr. Zimmer in July 
2010 for right hip pain.  

80. Dr. Dern did not testify that the Claimant suffered from a work-related hip 
injury or that the Claimant needed medical care for a hip injury.  

81. Dr. Raschbacher persuasively testified that the Claimant did not sustain a 
right hip injury as a result of the alleged work related fall on September 29, 2010.  

82. Dr. Dern  testified that she did not observe any contusions or abrasions on 
the Claimant’s back during her initial September 29, 2010 evaluation.  

83. Dr. Dern did not render any work-related diagnosis for the Claimant’s back 
and she did not even mention the Claimant’s back during her initial evaluation. As Dr. 
Dern testified:  

84. Well, initially, there was no complaint specifically of the back. So the initial diagnosis 
did not include a specific lumbar spine diagnosis. It appears to be something that he brought up 
within a few weeks later, although, you know, we were dealing more with the right upper 
shoulder neck region I would say. . . I also noted that my script to physical therapy did not 
indicate a lumbar spine diagnosis  . . .  

85. Thus, Dr. Dern did not testify that the Claimant suffered from a work-related 
back injury or that she recommended any medical treatment for the Claimant’s back. 

86. Dr. Raschbacher agreed that the Claimant did not sustain a back injury as a 
result of the alleged work-related fall. Dr. Raschbacher credibly testified that there is no 
documentation in the medical records that would support a finding that the Claimant 
injured his back on September 29, 2010, and even the Claimant did not complain of 
back pain for some time after the alleged fall and Dr. Dern did not diagnose or make 
treatment recommendations for a work-related back injury.  
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87. On February 18, 2011, claimant underwent a lumbar spine MRI which 
revealed multi level degenerative disc disease and curvature of the spine with no acute 
injury.  

88. During her initial September 30, 2010 exam, Dr. Dern noted that the Claimant 
has full elbow range of motion and there was no swelling or effusion. The Claimant also 
had full neck range of motion.  

89. Dr. Dern did not review any medical records concerning the Claimant’s pre-
existing neck condition. Dr. Dern did not testify that the Claimant needed any medical 
treatment for an elbow or neck injury.  

90. The Claimant testified that he did not injure his neck in the 2004 workers’ 
compensation claim.  

91. Dr. Dern was not aware that in 2006, Dr. Reinhard diagnosed the Claimant 
with cervical strain and sprain, right rotator cuff tear, residual subachromial/subdeltoid 
bursitis and associated pain and dysfunction, right knee pain secondary to 
patellofemoral arthralgia, and “low back pain has occurred over time, mechanical in 
nature.” Dr. Dern was also unaware that the Claimant was diagnosed cervical 
spondylosis and multi-level cervical disease prior to the alleged fall.  

92. Dr. Raschbacher testified that there was no medical evidence to support that 
the Claimant sustained any injuries as a result of the alleged September 29, 2010 fall.  

93. The ALJ finds testimony by *S, Dr. Raschbacher and Dr. Lindberg and Dr. 
Dern’s testimony taken as a whole to be credible. The ALJ finds that claimant is not 
credible.   

94. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that he sustained injuries in a fall arising out of and in the course of his 
employment with the Respondent-Employer on September 29, 2010. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, C.R.S. (2007), et seq., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant 
has the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 
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2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  

4. As found above, the ALJ concludes that the Claimant is not credible. As 
found above, and inferentially from those facts, the Claimant’s testimony is inconsistent 
and not believable. 

5. The ALJ credits the medical opinions as a whole of Dr. Dern, Dr. 
Raschbacher and Dr. Lindberg as their opinions and testimony are supported by 
extensive pre-existing medical records, surveillance and Social Security records. Their 
opinions are found to be persuasive as is the testimony from Mr. *S.   

6. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he or she suffered a disability that was proximately caused by an injury 
arising out of and within the course and scope of employment.  Section 8-41-301(1) (c), 
C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation 
is a threshold requirement that an injured employee must establish by a preponderance 
of the evidence before any compensation is awarded.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 
571, 574 (Colo. App. 1998).  The question of causation is generally one of fact for the 
determination of the Judge.  Faulkner, 12 P.3d. at 846. No benefits flow to the victim of 
an industrial accident unless the accident results in a compensable injury.  A 
compensable industrial accident is one which results in an injury requiring medical 
treatment or causing disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990). 

7. As found above, the Claimant has failed to establish by a preponderance 
of the evidence that he sustained injuries in a fall arising out of and in the course of his 
employment with the Respondent-Employer on September 29, 2010. 

 

ORDER 

 It is therefore ordered that: 



 

 238 

The Claimant’s claim for benefits under the Workers’ Compensation Act of 

Colorado is denied and dismissed. 

 
DATE: January 26, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
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STIPULATIONS 

 

1. The Parties stipulated that the hearing would proceed on Permanent Total 
Disability (PTD) benefits.   

 
2. The Parties stipulated that there were applicable offsets for social security 

disability benefits received by the Claimant.  
 
3. The Parties stipulated that *Store 1 is owned by the Respondent-

Employer. 
 

4. The Parties stipulated to each vocational counselor’s status as an expert.  

ISSUES 

 Whether the Claimant is entitled to permanent total disability benefits related to 

the September 3, 2009 date of injury.   

FINDINGS OF FACT 

1. The Claimant was injured on September 3, 2009 in an incident that arose out 
of and was in the course of his employment with the Respondent-Employer. 

2. He was first seen at Penrose Hospital on September 7, 2009 and was 
diagnosed with left cervical   radiculopathy.  

3. The Claimant had his initial visit with Daniel M. Peterson, M.D. on September 
18, 2009.  Dr. Peterson diagnosed a cervical strain and left shoulder impingement. The 
history reported by the Claimant was that he injured himself throwing out a heavy bag of 
trash and felt pain in his neck and left shoulder with pain all the way down the arm to the 
hand.   

4. On September 21, 2009, Dr Peterson diagnosed cervical strain, bicipital 
tenosynovitis, rotator cuff strain and ulnar neuritis.  
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5. Dr. Peterson ordered a left shoulder MRI on October 15, 2009.  Following the 
MRI Dr. Peterson diagnosed a complete rupture of rotator cuff and a supraspinatus 
strain.  He referred the Claimant to Dr. Jinkins for an orthopedic evaluation.   

6. Dr. Peterson took the Claimant off work from October 6, 2009, and the 
Claimant has not returned to any work.   

7. Dr. Peterson referred the Claimant for physical therapy and two shoulder 
injections of steroids without positive result.  

8. The Claimant saw Dr. Jinkins and received a steroid injection on October 19, 
2009 with no benefit.  Dr. Jinkins noted a small full thickness tear of the Claimant’s 
rotator cuff and noted that small tears tend to be more symptomatic.   

9. The Claimant received a left shoulder operation on December 18, 2009 
including arthroscopic biceps tenodesis, subacromial decompression, rotator cuff repair 
and distal clavicle resection.   

10. On March 23, 2010 Dr. Peterson noted that the Claimant was experiencing 
pain in the left side of his head, jaw and neck three months post surgery.  He also noted 
the Claimant had full range of motion with pain in his right shoulder.  Dr. Peterson 
ordered physical therapy on both shoulders.   

11. The Claimant received physical therapy but developed limited range of motion 
and required manipulation of his left shoulder under anesthesia on April 15, 2010.   

12. On April 23, 2010 Dr. Peterson noted that the Claimant was complaining that 
his right shoulder was worsening from having to over use it to accommodate the loss of 
function of left shoulder. The Claimant’s right shoulder was placed in a sling. Dr. 
Peterson diagnosed rotator cuff strain secondary to use accommodating the loss of 
function on the left.   

13. Dr. Jinkins saw the Claimant on April 28, 2010 and noted significant adhesive 
capsulitis at the time of the manipulation.     

14. On April 5, 2010, the Claimant saw Dr. Sacha.  Dr. Sacha diagnosed rotator 
cuff tear post surgical repair, adhesive capsulitis, and peripheral neuropathy in hands 
and feet not related to work injury due to Claimant’s diabetes.   

15. Concentra Physical Therapy began treatment of the Claimant’s right shoulder 
on March 23, 2010.  From April 6, 2010 through April 21, 2010 there was an ongoing 
note which read “Verbal orders from Dr. Peterson to treat bilateral shoulder and neck.”   

16. In his note of May 24, 2010 Dr. Peterson states “C/O pain in R shoulder all 
along but exam much better than L.”  He further stated, “I do think both arm problems 
are due to work he was doping in the dish room.” 

17. On June 29, 2010 Dr. Jinkins recommended a second 
examination/manipulation under anesthesia.  The manipulation was denied by the 
Respondents.   

18. On July 19, 2010 Dr. Peterson notes the Claimant received prescription on 
June 17, 2010 for Norco and on June 21, 2010 the urine tox screen was negative.  
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19. The Claimant testified that he did not stop taking his narcotic medicine and 
that he did not sell or give his narcotic medicine to another person.  He stated he did not 
understand why his urine test showed otherwise.   

20. On July 19, 2010 the Claimant’s access to opiods was terminated by Dr. 
Sacha.  

21. On September 7, 2010 the Claimant was placed at maximum medical 
improvement (MMI) by Dr. Peterson.  Dr. Peterson specified permanent work 
restrictions: no lifting over 10 lbs; no pushing/pulling over 20 lbs.; and no reaching 
above shoulders. He also stated see PWR (Permanent Work Restrictions) restriction 
sheet from the FCE.   

22. Dr. Peterson found a 23% upper extremity rating which converted to a 14 % 
Whole Person rating.  

23. The Functional Capacity Evaluation was performed by Ms. Bernice Porter, 
OTR, Concentra Physical Therapy, at Dr. Peterson’s request, with the following results: 

 No ability to use the left upper extremity in reaching away from the body in 
a forward or upward direction.  “He will need to limited (sic) hand use a 
waist level or table top activities”. 

 Infrequent (1-2% of workday) lift or carry to 10 to 15 lbs. Claimant was 
unable to perform any material handling (lift, carry, push, pull) on an 
occasional, frequent or constant basis. 

 Difficulty in maintaining prolonged or repetitive neck postures (particularly 
neck extension). 

 Limited left had grip/pinch strength, poor left fine motor ability.  He had 
limited left ulnar nerve distribution sensation. 

 No unilateral left lifting.  No crawling. 

 No limitations were noted with sit, stand, walk, stoop, bend, kneel. 

24. Vocational Expert Michael Fitzgibbons testified regarding the employability of 
the Claimant.  He determined that the Claimant had no formal education.  He 
determined that the Claimant functions at a 1.6 grade level in reading, a pre-
kindergarten level in spelling, and a 2.7 grade level in arithmetic.  He testified that the 
Claimant’s lack of education and limited intellectual performance levels severely limits 
his employability. 

25. Mr. Fitzgibbons tested regarding the Claimant’s ability to make change (a 
requirement to be a cashier) and found he was able to do so but at a very slow rate. 

26. Mr. Fitzgibbons found the Claimant’s job skills related to food service, a 
stocker in a thrift store, landscaping, construction and agricultural laborer.  Mr. 
Fitzgibbons stated that with the restrictions stated in the Functional Capacity Evaluation, 
the Claimant is unable to perform any of his past work.  He further determined that the 
Claimant is only qualified for entry level, unskilled occupations. 
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27. Mr. Fitzgibbons testified that given the academic, literacy, physical and 
language limitations of the Claimant, the Claimant is unable to earn a wage.  The ALJ 
Finds that Mr. Fitzgibbons’ testimony is credible. 

28. The Respondents called Cynthia Bartmann as a vocational expert. 

29. Ms. Bartmann testified that she believed that Dr. Peterson’s permanent 
restrictions imposed for the Claimant were limited to no lifting over 10 pounds; no 
pushing/pulling over 20 pounds; and no reaching above shoulders.  On cross-
examination, she admitted that Dr. Peterson also stated, “See PWR [Permanent Work 
Restrictions] restriction sheets from FCE!”   

30. Ms. Bartmann testified that her vocational opinions were only based on the 
restrictions of no lifting 10 pounds; no pushing/pulling over 20 pounds; and no reaching 
above the shoulders.  When requested to provide a vocational opinion considering all of 
the limitations specified in the FCE, Ms. Bartmann declined stating she was not 
prepared to provide such an opinion. 

31. The ALJ infers and finds that that all of the physical restrictions contained in 
the FCE are relevant and important in determining the Claimant’s ability to earn any 
wage.  The ALJ does not find Ms. Bartmann credible in her opinion that the Claimant 
could perform work as a car transporter for ___; a delivery driver for ___; a cashier from 
___; or an assembler/warehouse worker from ___.   

32. The ALJ finds that the Claimant has sustained an injury to his left shoulder 
that results in severe limitations to the use of his left upper extremity, to wit:  “Claimant 
demonstrates no ability to use left upper extremity in reaching away from the body in a 
forward or upward direction.  He will need to [use] limited hand use at waist level or 
table top activities.  Limited bilateral lift/carry items at infrequent manner to 10 to 15 
pounds…. He cannot carry unilaterally with the left.”  The ALJ finds these restrictions to 
be severe and were directly caused by the industrial injury of September 7, 2009. 

33. The ALJ finds that the Claimant has a permanent restriction to his neck per 
the functional capacity evaluation:  “He has difficulty maintaining prolonged or 
performing repetitive neck postures especially neck extension.”   

34. In his evaluation of September 7, 2010, Dr. Peterson indicated that the 
Claimant may have a peripheral neuropathy or unrelated C-Spine DJD or 
mononeuropathy.  Dr. Peterson did not relate the Claimant’s neck limitations to the 
industrial injury.  The ALJ finds the Claimant’s permanent neck restriction to be 
unrelated to the industrial injury but relevant in considering the Claimant’s overall ability 
to earn a wage as determined by assessing his life circumstances.  

35. The Claimant testified that he injured his right shoulder at the time of the 
original injury.  Dr. Peterson noted on March 23, 2010 that the Claimant had pain in his 
right shoulder and ordered physical therapy to the right shoulder.  On April 23, 2010, Dr. 
Peterson diagnosed a right shoulder strain secondary to use accommodating the loss of 
function on the left.  On September 7, 2010, Dr. Peterson stated that the Claimant had 
right shoulder complaints, and the Respondents denied the right shoulder claim.  He did 
not opine as to causation or relatedness at this time but had previously opined on May 
25, 2010 that the right shoulder was work related.     



 

 242 

36. The Claimant sought medical care in ___.  A report from Clinica Del Centro 
Hospital dated May 10, 2011 stated the Claimant had a right sonographic study which 
showed a right rotator tear requiring repair.  The ALJ finds that the DIME doctor did not 
find a ratable right shoulder injury.  The ALJ has considered the Claimant’s right 
shoulder in determining the Claimant’s overall ability to earn a wage as determined by 
assessing his life circumstances.   

37. The Claimant has permanent restriction to his left hand with limited left hand 
grip/pinch strength, with poor fine motor ability with the left and will be slow.  The DIME 
doctor did not provide an impairment rating for the left hand.  The Administrative Law 
Judge has considered the left hand impairment in determining the Claimant’s overall 
ability to earn a wage as determined by assessing his life circumstances. 

38. The ALJ finds Mr. Fitzgibbons is credible in his opinion that the Claimant’s 
age of 57 is a limiting vocational factor in determining the Claimant’s ability to earn any 
wage. 

39. The ALJ finds that the Claimant’s lack of education and limited intellectual 
performance, and his limited ability to read and write in English and Spanish, severely 
limit the Claimant’s ability to earn any wage. 

40. The ALJ finds that the Claimant’s neck, right shoulder and left hand 
conditions and permanent restrictions have not been determined to be related to the 
industrial injury by the authorized treating physician, Dr. Peterson, or the DIME 
physician, Dr. Watson.  The ALJ finds these conditions contribute to the Claimant’s 
inability to earn any wage. 

41. The ALJ finds that prior to this industrial injury, the Claimant was working as a 
kitchen worker for the Respondent-Employer full time, without physical restrictions. 

42. The ALJ finds that the Claimant is receiving unemployment compensation.  
The ALJ finds that the receipt of unemployment benefits does not impeach the 
Claimant’s credibility nor does it preclude the Claimant from receiving permanent total 
disability benefits.  The Respondents are entitled to statutory offsets. 

43. The ALJ finds that the Claimant’s left shoulder injury and permanent 
restrictions are caused by this industrial injury and are significant and predominant 
factors in causing the Claimant’s inability to earn a wage.  The ALJ finds the Claimant 
cannot earn any wages and is therefore permanently and totally disabled. 

 

CONCLUSIONS OF LAW 

1. The “threshold question” regarding whether Claimant sustained his burden 
of proving eligibility for PTD benefits is one of fact for the ALJ to determine as set forth 
in Holly Nursing Care Ctr. v. Indus. Claim Appeals Office, 992 P.2d 701 (Colo. App. 
1999).   

2. Permanent total disability means the employee is unable to earn any 
wages in the same or other employment.  C.R.S. § 8-40-201(16.5)(a).    
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3. Claimant has the burden of proof to prove he is unable to earn any wage.  
C.R.S. § 8-40-201(16.5)(a).  

4. Whether the claimant sustained his burden of proof is a factual question for 
resolution by the ALJ. City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997). 

5. An injury must be significant and bear a direct causal relationship between 
the precipitating event and the resulting disability to be deemed to have caused total 
disability.  Seifried v. The Industrial Commission of the State of Colorado et al., 736 
P.2d 1262 (Colo. App. 1986). 

6. To prove his/her claim that s/he is permanently and totally disabled, 
claimant shoulders the burden of proving by a preponderance of the evidence that s/he 
is unable to earn any wages in the same or other employment.  Sections 8-40-
201(16.5)(a) and 8-43-201, C.R.S. (2003); see City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985).  The facts in a workers' compensation case may not be interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, supra.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). 

7. The term "any wages" means more than zero wages.  See Lobb v. 
Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial 
Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is 
able to earn any wages, the ALJ may consider various human factors, including 
claimant's physical condition, mental ability, age, employment history, education, and 
availability of work that the claimant could perform.  Weld County School Dist. Re-12 v. 
Bymer, 955 P.2d 550 (Colo. 1998).  The critical test is whether employment exists that 
is reasonably available to claimant under his or her particular circumstances.  Weld 
County School Dist. Re-12 v. Bymer, supra. 

8. As a matter of public policy, PTD benefits may be awarded even if 
claimant holds some type of post-injury employment where the evidence shows that 
claimant is not physically able to sustain the post-injury employment, or that such 
employment is unlikely to become available to claimant in future in view of the particular 
circumstances.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo. App. 2001). 

9. In considering whether the Claimant herein can earn any wage, the ALJ 
considers the following “human factors:”   

Age – Claimant is age 57.  The vocational expert, Michael Fitzgibbons, credibly 
testified that the Claimant’s age is a negative vocational factor in his ability to 
earn a wage.  Mr. Fitzgibbons testified that in today’s difficult employment market 
in El Paso County, people of older age are at a significant disadvantage in 
becoming employed in entry level unskilled employment.  Younger, better 
educated workers are seeking and being hired for these jobs. 
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Education – The Claimant has no formal education or vocational training in 
Spanish or English.  He is limited in his ability to read or write Spanish.  When 
tested in English, the Claimant performed at a 1.6 grade level for reading, and a 
pre-kindergarten level in spelling.  He scored at the 2.7 grade level in arithmetic.  
The Claimant’s educational and intellectual capacities are severely limited and 
make it virtually impossible for him to compete in the very competitive labor 
market in Colorado Springs.  His education and intellectual capacities severely 
handicap him in learning new skills.  In El Paso County, the Claimant’s advanced 
age and limited education make him unemployable and unable to earn a wage. 

Work Experience and Vocational Training – All of the Claimant’s jobs have 
been entry level and unskilled, requiring significant physical labor.  He does not 
have vocational skills transferable to other employment.  With his age, education, 
limited literacy and limited vocational skills, the Claimant is unable to earn a 
wage. 

Overall Physical Condition – The Claimant’s general physical condition is a 
factor to be used in determining the Claimant’s ability to earn a wage.   

Contrary to the Respondent’s position, all of the Claimant’s permanent 
restrictions should be considered.  His restrictions are stated in the Functional 
Capacity Evaluation (FCE) of August 31, 2010.  His restrictions are as follows: 

- No ability to use the left upper extremity in reaching away from the 
body in a forward or upward direction.  “He will need to limited (sic) 
hand use a waist level or table top activities”. 

- Infrequent (1-2% of workday (Claimant’s Ex. 4, p. 173 See 
Functional Capacities Evaluation Work Definitions)) lift or carry to 
10 to 15 lbs. Claimant was unable to perform any material handling 
(lift, carry, push, pull) on an occasional, frequent or constant basis. 

- Difficulty in maintaining prolonged or repetitive neck postures 
(particularly neck extension). 

- Limited left had grip/pinch strength, poor left fine motor ability.  He 
had limited left ulnar nerve distribution sensation. 

- No unilateral left lifting.  No crawling. 

- No limitations were noted with sit, stand, walk, stoop, bend, kneel. 

Michael Fitzgibbons credibly testified that these permanent restrictions indicate 
that the Claimant does not retain a physical capacity allowing him to complete 
the required tasks of even sedentary or light work.  When the factors of age, 
education, vocational skills are combined with these significant permanent 
restrictions, it is clear that the Claimant cannot earn a wage.  The Claimant and 
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Mr. Fitzgibbons both testified that Claimant’s left shoulder permanent restrictions 
are a significant and substantial cause of the Claimant’s inability to earn a wage.   

The Local Labor Market – The Colorado Supreme Court, in Weld County 
School District RE-12 v. Bymer, 955 P.2d 550, 554-55 (Colo. 1998), has made it 
clear that permanent total disability analysis must examine the claimant’s local 
labor market in determining claimant’s ability to earn a wage.  Mr. Fitzgibbons 
testified that the labor market in El Paso County is very competitive.  Ms. 
Bartmann testified that the current unemployment rate in El Paso County is 9.3 
percent.  Mr. Fitzgibbons testified that in El Paso County, younger, educated 
workers are competing for and obtaining entry level unskilled employment.  This 
labor market condition when combined with the above cited human factors 
clearly establish that Claimant is unable to earn a wage. 

10. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the Claimant is permanently and totally disabled as he is unable to 
earn a wage at his former or any employment. 

 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant permanent total disability 
benefits beginning with the Claimant’s date of MMI, that being September 7, 2010. 

2. The Respondent-Insurer is entitled to all appropriate offsets, including 
offsets for social security disability benefits being received by the Claimant. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein and not closed by operation of law are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATE: January 26, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-814-799-01 

 
ISSUES 

 
 1. Whether the Claimant has overcome the DIME opinion of Dr. William 
Milliken by clear and convincing evidence regarding the Claimant’s impairment rating 
and status related to maximum medical improvement (“MMI”). 

 2. Whether the Claimant proved by a preponderance of the evidence, that 
the pre-existing, asymptomatic condition of his right hip was aggravated by his admitted 
industrial injury on January 20, 2010. 

 
FINDINGS OF FACT 

 
 1. The Claimant sustained an admitted work-related injury on January 20, 2010.   
Claimant was performing maintenance duties for Employer.  While using a backpack 
blower to clean the property, he lost his balance when he spun around and hit the 
blower on a safety rail alongside a handicap ramp.  The Claimant’s leg was caught 
under the rail and the rail gave way.  The Claimant’s right heel then stuck between two 
of the metal slats on the fence that was behind him.  As his right heel was caught in the 
fence, the Claimant continued to fall backwards and the fence fell back with him in the 
same direction as he was falling.  He landed on the fallen fence and on top of the 
backpack blower that was between his body and the fence.  The Claimant testified and 
reported to his treating and evaluating physicians that the onset of pain was immediate.  
His supervisors were in a meeting, so he told them about the injury the following day on 
January 21, 2010.   The Claimant sustained injuries to his low back, right hip and right 
knee during the fall.   
 
 2. The next day, the Claimant went to Concentra Medical Center for treatment.  
The Claimant completed a Patient Information Form at Concentra and indicated that his 
right knee and hip were injured in the fall.  He also identified that he had injured his right 
knee and hip on the body schematic on the Patient Information Form by circling the right 
hip and right knee area (Claimant’s Exhibit 3, p. 99).   He was examined by Keith A. 
Meier, a nurse practitioner.  The Claimant gave a “History of Present Illness” explaining 
that he had fallen and landed on the backpack blower he was wearing on his right hip 
and low back and injuring his right hip, low back and right knee.  The Claimant reported 
that he has no prior injury to the right hip or low back (Claimant’s Exhibit 3, p. 96; 
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Respondent’s Exhibit F, p. 135).  The nurse practitioner conducted a physical 
examination focusing on the right hip, knee, and low back.  The Claimant’s right hip did 
show pain with internal and external rotation and the Claimant had a positive FABERE 
Test.  Axial loading produced increased pain in his right hip.  The Claimant also 
exhibited marked tenderness of the SI joint, positive Yeoman test, and seated jump test 
was positive.  X-rays of the right hip, right knee, and lumbar spine were negative.    At 
that time, Keith A. Meier, NP diagnosed right sacroiliac strain, right hip contusion, right 
knee contusion, and right hip strain.  The Claimant was authorized to return to work the 
next day, but was provided lifting restrictions of no more than ten (10) pounds, no push 
or pull of more than ten (10) pounds, no standing more than ten (10) minutes per hour, 
and no bending.  The Claimant was prescribed Ultram 200 mg., Cyclobenzaprine 10 
mg, Acetominophen 500 mg, Ibuprofen 800 mg, and instructed to undergo physical 
therapy three times a week for one week (Claimant’s Exhibit 3, p. 97; Respondent’s 
Exhibit F, p. 136). 
 
 3. The Claimant returned to see Keith Meier, NP at Concentra Medical Center 
on January 27, 2010.  The Claimant reported feeling worse after physical therapy and 
continued to have pain on the right SI joint, sacral region, and right hip. Claimant’s pain 
intensity was reported as 7 out of 10 and his symptoms were exacerbated by lying 
down, standing, walking, or flexion.  Physical examination of the musculoskeletal 
system was positive for pain at L5 and in the sacral area on the right, as well as pain to 
FABERE on the right hip and the Yeoman’s Test was also positive (Claimant’s Exhibit 3, 
p. 88; Respondent’s Exhibit F, p. 123).   Patient referral was made with the following 
diagnosis:  sacroiliac strain, sprain of unspecified site of hip and thigh, knee/leg sprain, 
lumbosacral (joint) (ligament) sprain, contusion of hip, and contusion of knee 
(Claimant’s Exhibit 3, p. 87). 
 
 4. Claimant saw Scott Parker, D.C. for chiropractic treatments on January 29, 
2010, February 3, 2010 and February 12, 2010.  The Claimant tolerated the initial 
treatments well and, at first, reported 60% improvement (Claimant’s Exhibit 3, pp. 79- 
80 and 82; Respondents’ Exhibit F, pp. 102-103, 111 and 120-121).  However, due to a 
worsening of his symptoms, Dr. Parker discontinued treatment as of February 19, 201.  
Dr. Parker noted that the Claimant reported that “his low back pain continues and rates 
his discomfort at 8-9/10; it is greater on the right side.  He reports numbness in the left 
lower extremity and at the right groin” (Claimant’s Exhibit 3, p. 71; Respondents’ Exhibit 
F, 96).   
 
 5. On February 12, 2010, the Claimant was examined by Rosalinda Pineiro, 
M.D.  Dr. Pineiro noted that the Claimant was receiving physical therapy and 
chiropractic care but because the Claimant was approximately 2 months post-injury and 
had still not resolved 100%, she indicated that a physiatrist evaluation and an MRI of 
the lumbar spine may be considered.  The Claimant reported no major improvement 
and physical examination demonstrated straight leg positive on the right, pain in the left 
thigh SI and flank area with decreased range of motion and flexion, extension, lateral 
right and left and rotation right and left.  Dr. Pineiro diagnosed a back strain, continue 
physical therapy (Claimant’s Exhibit 3, p. 78)  
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 6. On March 3, 2010, Claimant was examined by Keith Meier, NP.  The 
Claimant reported that his pattern of symptoms was no better. Physical examination 
revealed moderately decreased range of motion with flexion and extension with pain, 
palpation was positive for pain at L4, L5 and sacral area bilaterally, and he again 
demonstrated hips demonstrated pain in his right hip on FABERE testing, pain with 
FABERE on the left, and Yeoman’s Test positive.  The Claimants’ condition was 
assessed as lumbosacral strain and sacroiliac strain (Claimant’s Exhibit 3, p. 66; 
Respondents’ Exhibit F, 81).   
 
 7. The Claimant was also examined by Dr. Jeffrey Wunder on March 3, 2011 
Dr. Wunder took a history and noted that the Claimant initially complained of right hip, 
low back, and right knee pain, although Dr. Wunder focuses his attention more on the 
lumbosacral pain.  Dr. Wunder’s physical examination revealed tenderness in the right 
lumbosacral area, reduced lumbar mobility, and pain with flexion and extension.  
Additionally, Dr. Wunder noted that the patient does have some pain with pelvic 
compression and Gaenslen’s on the right side.  Dr. Wunder assessed the Claimant’s 
condition as: lumbar strain, underlying degenerative disc disease L3-4, and possible 
right sacroiliac joint dysfunction.  Dr. Wunder expressed his concern that it was “difficult 
to discern exact pain generator on the basis of physical examination.  As a result, he 
recommended a right L3-4 inter laminar epidural steroid injection.  If that not relieve his 
pain, he would perform a stage 2 injection on the right sacroiliac joint (Claimant’s Exhibit 
3, pp. 63-65; Respondents’ Exhibit C, pp. 52-54).   
 
 8.  On March 24, 2010, Claimant returned to see Keith Meier, NP at Concentra 
and his physical examination revealed palpation was positive for pain at L4, L5 and the 
sacral area bilaterally.  Also, Yeomen’s test was positive, and he demonstrated pain 
with FABERE on the right and left. The Claimant reported he was not working because 
there was no light duty available.  The Claimant felt that the physical therapy and 
chiropractic care did not improve his condition.  The Claimant noted that Dr. Wunder 
had recommended an injection and the Claimant believed it was approved, but it was 
not scheduled yet.  Work restrictions continued and Claimant’s activity was limited to no 
lifting over 10lbs., no pushing/pulling over 10lbs., no bending and no prolonged standing 
/walking longer than 20 minutes per hour (Claimant’s Exhibit 3, pp. 57-58; Respondents’ 
Exhibit F, pp. 77-78).   
 
 9.  On April 7, 2010, Dr. Wunder saw the Claimant 9 days after stage injections 
performed on March 29, 2010.   The first injection was an L3-4 interlaminar epidural 
steroid injection that resulted in no improvement, suggesting to Dr. Wunder that the 
Claimant’s pain generator would not be related to disk issues noted on the Claimant’s 
MRI at L3-4.  The second injection was a right sacroiliac injection and Dr. Wunder noted 
the patient had a 75% immediate improvement, but the improvement lasted for only 24-
48 hours and by the 3rd or 4th day, the Claimant’s low back pain was back to baseline.  
Dr. Wunder recommended a functional capacity evaluation (FCE) (Claimant’s Exhibit 3, 
p. 55; Respondents’ Exhibit C, p. 50). Dr. Wunder noted that the Claimant’s “pain is 
probably related to the right sacroiliac joint which is not surgically amenable 
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condition[sic]” and opined that he believed that the Claimant’s symptoms are probably 
going to be permanent and he is approaching MMI (Claimant’s Exhibit 3, pp. 56; 
Respondents’ Exhibit C, p. 50-51).  Right after seeing Dr. Wunder, the Claimant saw 
Keith Meier, NP at Concentra.  The Claimant reported that the physical therapy did not 
make him feel better and that the chiropractic treatment actually made the pain worse.  
Physical examination showed moderately decreased flexion and extension with pain for 
range of motion in the lumbar spine, palpation positive for pain at L4, L5, and sacral 
area bilaterally, and his hips demonstrate pain to FABERE on the right and Yeomen’s 
test positive (Claimant’s Exhibit 3, pp. 61-62; Respondents’ Exhibit F, pp. 79-80).   
 
 10.  On May 5, 2010, Dr. Wunder placed the Claimant at maximum medical 
improvement.  He issued a 10% impairment rating of the lumbar spine according to the 
AMA Guides 3rd Edition, Revised.  In Dr. Wunder’s opinion, the Claimant’s condition did 
not warrant surgery.  Furthermore, Dr. Wunder opined that since he had no long term 
response to sacroiliac joint injection, a repeat injection would not be warranted.  Dr. 
Wunder diagnosed the Claimant as follows: lumbar strain and probable right sacroiliac 
joint dysfunction.  He provided forty (40) pound lift, push, pull and carry restrictions with 
occasional bending and squatting, and recommended six months of maintenance 
treatment for medication (Claimant’s Exhibit 3, pp. 44-45; Respondents’ Exhibit C, pp. 
45-46).   
 
 11. On May 28, 2010, Dr. Wunder issued a written opinion regarding his 
observation on a surveillance video tape of sixty minutes of video.  Based upon his 
review of the video, Dr. Wunder would not change his lift, pull, push restrictions of forty 
pounds but would remove restrictions for repetitive bending and squatting and also 
lifting greater than forty pounds.  However, his opinion of the patient’s permanent 
impairment remained unchanged.  (Claimant’s Exhibit 3, pp. 42-43; Respondents’ 
Exhibit C, pp. 25-26).   
 
 12. On June 21, 2010, Respondents requested a DIME (Respondents’ Exhibit 
H).   On January 14, 2011, the Claimant underwent an independent medical evaluation 
with Dr. Milliken.  The DIME report of Dr. William Milliken is found at Claimant’s Exhibit 
2 and Respondents’ Exhibit A.  In his History of Present Injury, Dr. Milliken notes that 
the Claimant’s immediate pain right after the injury was “primarily in the groin area” . 
(Claimant’s Exhibit 2, p. 11; Respondents’ Exhibit A, p. 1).  Dr. Milliken also notes that 
the Claimant’s current complaints are in the “sacroiliac region and lower back pain 
which is associated with groin pain and intermittent right buttock discomfort as well as 
intermittent numbness in the posterior right thigh and in the posterior right calf . 
(Claimant’s Exhibit 2, p. 13; Respondents’ Exhibit A, p. 3).  With respect to causation, 
Dr. Milliken opined that “[b]ased on the mechanism of occupational injury described, I 
think he has a legitimate occupational lumbosacral injury. His impairment appears to be 
valid, as suggested by two sequential evaluations per Dr. Wunder and myself”  
(Claimant’s Exhibit 2, p. 15; Respondents’ Exhibit A, p. 5).  However, Dr. Milliken does 
not state that he agrees with Dr. Wunder’s assessment that the hip condition is not work 
related.   In fact, Dr. Milliken does not specifically opine one way or the other as to 
whether the right hip injury is related to the occupational injury in the same certain terms 
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that he used for the lumbosacral injury.  Although, Dr. Milliken does reference the hip 
condition as follows: 
 

Should his primary and occupational medicine provider become more 
concerned about his prominent groin pain complaints, attention could be 
focused to an evaluation of the hip.  I suspect that this is referred pain 
from the sacroiliac joint; however, hip pathology may in some cases 
contribute to groin pain (Claimant’s Exhibit 2, p. 16; Respondents’ Exhibit 
A, p. 6).   

 
Dr. Milliken agreed with Dr. Wunder’s restriction recommendations but disagreed with 
limiting maintenance to six months.  Dr. Milliken believed that he needed a longer period 
of maintenance with more options available and recommended six additional months of 
maintenance. (Claimant’s Exhibit 2, p. 16; Respondents’ Exhibit A, p. 6).   
 
 13. On February 4, 2011, the Claimant returned to see Dr. Pineiro for a recheck 
of his injury.  The Claimant reported that “he is not working and that his RT groin as well 
as SI have not stopped hurting.”  Due to the continued groin pain one year out from the 
injury, Dr. Pineiro requested an MRI of the hip.   
 
 14. The MRI of the right hip was completed on February 10, 2011 and interpreted 
by Janaki Ramanathan, M.D.  A large field view included both the right and left hips and 
a smaller field view focused on the right hip.  Dr. Ramanathan’s impression was 
“attenuation with degeneration of the entire right labrum, blunting of the right 
anterolateral and lateral labrum and partial detachment of the entire right lateral 
labrum.”  Dr. Ramanathan also noted “suggestion of a tear of the left lateral and 
posterior lateral labrum seen on the large field of view images.”   
 
 15. Claimant returned to Dr. Wunder on February 23, 2011.  Claimant was 
reporting that his chief complaint was pain in the groin and a popping in his right hip.  
Dr. Wunder noted that the Claimant had initially complained of some low back pain, 
right hip, and right knee pain.  Dr. Wunder discussed Dr. Milliken’s DIME and noted that 
Dr. Milliken stated “that groin pain could be related to hip pathology.”  Dr. Wunder 
reviewed the results of the MRI of the pelvis and noted the MRI showed degenerative of 
the entire right labrum and a labral tear and peripheral detachment in the labral tear.  
There was mild degenerative arthritis of the hip and a labral tear in the left hip.  As of 
this visit, Dr. Wunder’s diagnosis was: chronic right lumbosacral pain, probable mild 
residual right sacroiliac joint dysfunction, right femoracetabular impingement syndrome, 
and bilateral acetabular labral tears.  Dr. Wunder opined,   
 

 This is a difficult and complicated case.  This patient did present 
with some initial hip and knee pain following his injury. However, as noted, 
there were no soft tissue injuries. His symptoms rapidly resolved with 
conservative treatment.  His symptoms remained absent for 5-6 months, 
at which point he began to have onset of hip pain during a walking 
program. . . Groin pain is often referred from the sacroiliac joint.  In this 
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particular case, however, it appears patient has femoracetabular 
impingement which underlying acetabular labral tear. The work 
relatedness of this condition, however, is not clear. This patient did not 
have prominent hip symptoms at anytime that I was seeing him, nor did he 
at the time of his placement at maximum medical improvement.  One 
could speculate that the acetabular tear on the right side was related to his 
injury on 01/20/10; however, the patient also has acetabular labral tear on 
his asymptomatic left side. It was then reasonable medical probability 
therefore I could not relate the labral tear or the femoroacetabular 
impingement to his original work injury of 01/20/10 within reasonable 
medical probability.  As such, it appears may occur as a result of gradual 
degenerative disease and do not have to be necessarily traumatic. 

 
 Dr. Wunder prescribed piroxicam but he did not recommend repeating a sacroiliac 
joint injection (Claimant’s Exhibit 3, pp. 35-37; Respondents’ Exhibit C, pp. 41-43) 
 
 16.  The Claimant continued to see Dr. Pineiro and Dr. Wunder for evaluation and 
treatment from February 2011 through July 2011.  On February 25, 2011, the Claimant 
was seen by Dr. Pineiro who noted a positive impingement sign with his hip range of 
motion.  Dr. Pineiro diagnosed: back pain, back strain, and hip/pelvic pain.  Dr. Pineiro 
noted that she reviewed a copy of Dr. Wunder's report with the Claimant in which Dr. 
Wunder opined that he could not state with a degree of medical probability that the hip 
symptoms are work related.  The Claimant was then re-evaluated by Dr. Wunder on 
March 9, 2011. The Claimant reported that his symptoms remained about the same and 
his primary complaint was right hip pain.  Dr. Wunder noted his previous opinion that the 
right hip symptoms are nonoccupational.   Dr. Wunder noted that “pain started last 
summer while he was walking two miles at a time to lose weight.”  Dr. Wunder’s 
diagnosis was: chronic right sacroilitis, right femoracetabular impingement syndrome, 
and bilateral acetabular labral tears.  Based on Dr. Milliken’s recommendations, Dr. 
Wunder recommended proceeding with a repeat right sacroiliac joint injection 
(Claimant’s Exhibit 3, p. 33; Respondents’ Exhibit E, pp. 59-60). 
 
 17. Dr. Pineiro saw Claimant on March 25, 2011. At that time, Claimant was to 
undergo a hip injection by Dr. Wunder on March 28,2 011 at the Medical Center of the 
Rockies.  Also, Dr. Pineiro changed his medication from Vicoprofen to Percocet 
(Claimant’s Exhibit 3, p. 30; Respondents’ Exhibit E, pp. 58). 

 18. The progress note on March 30, 2011 documents Dr. Wunder’s continued 
opinion that the acetabular impingement of the right hip was a separate problem and 
would not be work related. The Claimant reportedly felt much better following a right SI 
joint injection two days earlier. Upon physical examination, it was noted that the 
Claimant had right hip and groin pain reproduced with internal rotation of the right hip 
and acetabular impingement maneuver.  Dr. Wunder’s impression was: chronic right 
sacroilitis, improved, status post injection; right femoroacetabular impingement 
syndrome; and bilateral acetabular labral tears (Claimant’s Exhibit 3, p.28). 
 
 19. The Claimant returned to Dr. Wunder on April 27, 2011 for re-evaluation after 
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a flare up of his right lumbosacral pain.  Because the Claimant had approximately one 
month of significant pain relief from his last SI injection, Dr. Wunder recommended 
another injection (Claimant’s Exhibit 3, p. 26; Respondents’ Exhibit C, p. 34).  Dr. 
Wunder saw Claimant again on June 1, 2011 noting that the Claimant reported that “his 
primary complaint at this point in time continues to be burning pain in the right hip joint.”  
Dr. Wunder noted that the Claimant appeared to have “a fairly good result from the 
sacroiliac joint injection 9 days ago.”  Dr. Wunder recommended a recheck in 6 weeks 
“to determine better and long-term results” (Claimant’s Exhibit 3, p. 23; Respondents’ 
Exhibit C, p. 32).  Dr. Wunder saw the Claimant again on July 13, 2011.  His diagnosis 
was: chronic right sacroiliac joint dysfunction, acetabular impingement, right hip, 
nonwork related.  Dr. Wunder’s opinion was that the Claimant was still at maximum 
medical improvement and would not recommend a repeat sacroiliac joint injection at this 
time (Claimant’s Exhibit 3, p. 21; Respondents’ Exhibit C, p. 30).  On the Claimant’s 
“quarterly medication maintenance visit” on October 12, 2012, the Claimant reported 
that he was doing ‘alright’ and that he was tired of inactivity.  He noted that his pain 
tends to fluctuate in severity.  Dr. Wunder continued to opine that the Claimant remains 
at MMI and that “there is no deterioration of his condition” (Respondents’ Exhibit C, p. 
29).   
 
 20. Dr. Alan Lichtenberg performed an independent medical examination of 
the Claimant on May 11, 2011 found at Claimant’s Exhibit 1 and Respondents’ Exhibit 
B.  Dr. Lichtenberg took a medical history, noted current complaints, mental and 
behavioral status, medical and work history per patient, and performed a records review 
(Claimant’s Exhibit 1, pp. 2-7; Respondents’ Exhibit B, pp. 12-17).  Dr. Lichtenberg also 
conducted a physical examination of the Claimant (Claimant’s Exhibit 1, pp. 7-8; 
Respondents’ Exhibit B, pp. 17-18).  Dr. Lichtenberg opined that the Claimant is not at 
MMI as of the date of his examination because “the clinical condition has not stabilized 
and is likely to improve with surgical intervention or active medical treatment” 
(Claimant’s Exhibit 1, p. 8; Respondents’ Exhibit B, pp. 18).  As to causation, Dr. 
Lichtenberg opined that the on-the-job injury was the proximate cause of the claim-
related diagnoses, which he found to include: permanent aggravation of congenital and 
degenerative spine lumbar spine disease, permanent aggravation with acceleration of 
degenerative hip disease, adjustment disorder-persistent and paresthesisias in the right 
leg  (Claimant’s Exhibit 1, p. 8; Respondents’ Exhibit B, p. 18).  Dr.  Lichtenberg opined 
that the impairment rating by Dr. Milliken was incorrect because he did not include a hip 
rating nor a mental and behavioral rating, and possibly a rating for the right lower 
extremity paresthesia as is required by the AMA Guides to the Evaluation of Permanent 
Impairment, 3rd Edition, Revised.  He also recommended additional treatment to 
stabilize his condition including: continued sacroiliac injections, a trial of hip injections, 
neuropathic pain medications for the groin and right leg pain, psychological pain 
evaluation and treatment, and possibly PRP, and if none of those treatments are 
successful, Dr. Lichtenburg recommends surgical evaluation by an orthopedic surgeon 
(Claimant’s Exhibit 1, pp. 8-9; Respondents’ Exhibit B, pp. 18-19). 
 
 21. Dr. Lichtenberg also testified at the hearing.  He is Level II certified in 
Colorado and Texas and board certified as an Independent Medical Examiner.  He 
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specializes in occupational medicine and pain management.  Dr. Lichtenberg testified 
credibly that the medical records demonstrate that although the Claimant’s most recent 
MRI showed bilateral, pre-existing labral tears, that both of the Claimant’s hips were 
asymptomatic prior to the work injury.  Following the work injury, the records show 
consistent reporting of right hip and right groin pain and evidence of right hip pain upon 
multiple examinations.  Therefore, Dr. Lichtenberg opined that the Claimant suffered 
from permanent aggravation with acceleration of degenerative hip disease.  Dr. 
Lichtenberg also testified that he did not find the Claimant to be at MMI as of the date of 
his examination on May 11, 2011.  Dr. Lichtenberg disagreed with Dr. Wunder’s 
statement in a February 23, 2011 medical record that the Claimant did not have 
prominent hip symptoms while Dr. Wunder treated him.  Rather, Dr. Lichtenberg opined 
that the medical records do show consistent hip and groin symptoms throughout 
treatment.  Moreover, Dr. Lichtenberg opined that the fact that both hips had 
degenerative conditions, but that both were asymptomatic prior to the work injury, 
further bolsters the argument for finding that the industrial injury was the cause of the 
acceleration and aggravation of the pre-existing right hip condition.  He testified that it 
would be rare to see one side markedly degenerated compared to the other side (as 
was shown in the February 10, 2011 MRI) absent a causative event.  Yet, from the point 
of the work injury on January 20, 2010 going forward, the Claimant had right hip 
symptoms.  In sum, Dr. Lichtenberg opined that the presentation of the injury, the MRI 
findings, and the objective clinical findings all lead to the conclusion that the Claimant 
should have been evaluated for his hip condition and that Dr. Milliken’s failure to include 
this was in error.  Dr. Lichtenberg notes that Dr. Milliken did not have the benefit of the 
February 10, 2011 MRI when he prepared his January 14, 2011 DIME. Dr. Lichtenberg 
also testified that the Claimant should be considered for non-surgical and surgical 
treatment modalities to improve his hip condition and that the Claimant’s condition is not 
stable and he is not at MMI.  Dr. Lichtenberg’s testimony on the Claimant’s MMI status 
and his impairment rating is found to be credible and is found as fact by the ALJ.   
 

CONCLUSIONS OF LAW 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
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actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Burden of Proof to Overcome the Opinion of a DIME Physician 
 

The DIME physician’s findings include his or her subsequent opinions, as well as 
his or her initial report. Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 
(Colo. App. 2005).  The finding of a DIME physician concerning MMI or a claimant’s 
medical impairment rating is binding on the parties unless it is overcome only by clear 
and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and convincing evidence is 
that which is “highly probable and free from serious or substantial doubt.”  Thus, the 
party challenging the DIME physician's finding must produce evidence contradicting the 
DIME which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 
1015 (Colo. App. 2002).   

 
Challenging an Opinion on MMI Rendered by a DIME Physician 

 
MMI exists at the point in time when “any medically determinable physical or 

mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-201(11.5), 
C.R.S.  Under the statute, MMI is primarily a medical determination involving diagnosis 
of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  Mosley 
v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a DIME 
physician’s finding that a party has or has not reached MMI is binding unless overcome 

by clear and convincing evidence.  Whether a party has overcome the Division IME's 
opinion as to MMI is a question of fact for the ALJ as the sole arbiter of conflicting 
medical evidence.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  

 
 A finding that the claimant needs additional medical treatment (including 

surgery) to improve his condition by reducing pain or improving function is inconsistent 
with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 
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1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1080 
(Colo. App. 1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. 
March 2, 2000).  Similarly, a finding that additional diagnostic procedures which offer a 
reasonable prospect for defining the claimant’s condition or suggesting further treatment 
are warranted would be consistent with a finding that a Claimant was not at MMI.  Hatch 
v. John H. Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve the 
condition or the possibility of improvement or deterioration resulting from the passage of 
time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor does the need for 
recommended diagnostic testing solely to assist in the maintenance of a claimant’s 
condition.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. 
App. 2005).   

 
In this case, the Claimant has met his burden of proof to show that it is highly 

probable that the opinion of the DIME physician, Dr. Milliken, was incorrect.  Dr. 
Lichtenberg credibly testified and noted in his IME report that the Claimant is not at MMI 
because the Claimant’s clinical condition with respect to his right hip has not stabilized 
and is likely to improve with surgical intervention or active medical treatment. Dr. 
Lichtenberg also recommended additional treatment to stabilize or improve the 
Claimant’s condition including: continued sacroiliac injections, a trial of hip injections, 
neuropathic pain medications for the groin and right leg pain, psychological pain 
evaluation and treatment, and possibly PRP, and if none of those treatments are 
successful, Dr. Lichtenburg recommends surgical evaluation by an orthopedic surgeon 

 
In his DIME report, Dr. Milliken states that the Claimant is “probably at maximum 

medical improvement” with respect to the lumbar strain with sacroiliac strain, even 
though, Dr. Milliken himself notes that “should his primary and occupational medicine 
provider become more concerned about his prominent groin pain complaints, attention 
could be focused to an evaluation of the hip.  I suspect that this is referred pain from the 
sacroiliac joint; however, hip pathology may in some cases contribute to groin pain.”  
Yet, in the second paragraph of his assessment on p. 5 of his report, Dr. Milliken 
nevertheless stated that he concurs “with Dr. Wunder’s date of maximum medical 
improvement.”   

 
Based upon Dr. Lichtenberg’s credible testimony that the Claimant’s condition is 

not stabilized and likely to improve, it is found that the opinion of the DIME physician Dr. 
Milliken on the issue of Claimant’s MMI status is incorrect and the Claimant is not at 
MMI.  The Claimant’s application to overcome the DIME opinion is granted.   

 
Challenging an Impairment Rating Opinion Rendered by a DIME Physician 

 
The finding of a DIME physician concerning the claimant’s medical impairment 

rating shall be overcome only by clear and convincing evidence.  Clear and convincing 
evidence is that quantum and quality of evidence which renders a factual proposition 
highly probable and free from serious or substantial doubt.  Thus, the party challenging 
the DIME physician's finding must produce evidence showing it highly probable the 
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DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995).  Also, where the threshold determination of compensability is not an 
issue, a DIME physician’s conclusion that an injured worker’s medical problems were 
components of the injured worker’s overall impairment constitutes a part of the 
diagnostic assessment that comprises the DIME process and, as such the conclusion 
must be given presumptive effect and can only be overcome by clear and convincing 
evidence. Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Leprino Foods Co. v. Indus. Claim Appeals Office, 134 P.3d 475, 482 (Colo. 
App. 2005); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 400 (Colo. App. 2009).  
As a matter of diagnosis, the assessment of impairment requires a rating physician to 
identify and evaluate all losses and restrictions which result from the industrial injury. 
See Colorado AFL-CIO v. Donlon, 914 P.2d 396 (Colo. App. 1995). 

 
A DIME physician must apply the AMA Guides when determining the claimant’s 

medical impairment rating.  C.R.S. §8-42-101(3.7).; C.R.S. §8-42-107(8)(c).  The 
questions of whether the DIME physician properly applied the AMA Guides, and 
ultimately whether the rating was overcome by clear and convincing evidence present 
questions of fact for determination by the ALJ.  Wackenhut Corp. v. Industrial Claim 
Appeals Office, 17 P.3d 202 (Colo. App. 2000).  Not every deviation from the rating 
protocols of the AMA Guides requires the ALJ to conclude that the DIME physician’s 
rating has been overcome as a matter of law.  Rather, deviation from the AMA Guides 
constitutes evidence that the ALJ may consider in determining whether the DIME 
physician’s rating has been overcome.  Wilson v. Industrial Claim Appeals Office, 81 
P.3d 1117 (Colo. App. 2003); *CW v. Manpower, W.C. No. 4-389-466 (I.C.A.O. August 
2, 2005).  Moreover, a mere difference of opinion between physicians does not 
necessarily rise to the level of clear and convincing evidence.  See Gonzales v. 
Browning Ferris Industries of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

 
The main area of contention in this case is the exclusion of a hip rating as well as 

a mental and behavioral rating.  The ALJ does not find sufficient persuasive evidence to 
support the Claimant’s contention that the exclusion of the mental and/or behavioral 
rating by Dr. Milliken was in error.  

 
However, based upon the credible testimony and report from Dr. Lichtenberg, the 

Claimant has established that the exclusion of an impairment rating for the Claimant’s 
right hip was incorrect.  Dr. Lichtenberg opined that the on-the-job injury was the 
proximate cause of the permanent aggravation with acceleration of the Claimant’s 
degenerative hip disease. The ALJ notes that Dr. Milliken did not opine that he agreed 
with Dr. Wunder’s assessment that the hip condition is not work related.  In fact, Dr. 
Milliken did not specifically opine one way or the other as to whether the right hip injury 
is related to the occupational injury in the same certain terms that he used for the 
lumbosacral injury.  However, although the hip condition is mentioned in Dr. Milliken’s 
DIME report, he did not include the Claimant’s right hip condition in the Claimant’s 
impairment rating.  This is in spite of the fact that the Claimant suffered a contusion to 
his right hip, complained of right hip pain immediately following the injury, continually 
showed positive FABERE testing on his right hip and an MRI showed a right labral tear 
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and a markedly degeneration of the right hip as opposed to the left hip, coupled with 
continued right hip and groin pain nearly two years after the occupational injury.  At this 
point, however, the Claimant is not found to be at maximum medical improvement, and 
thus, the issue of permanent impairment is premature.   

Medical Benefits – Reasonably Necessary and Causally Related 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  C.R.S. §8-42-101.  However, the 
right to workers' compensation benefits, including medical benefits, arises only when an 
injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. C.R.S. § 8-41-301(1)(c); Faulkner v. Indus. Claim Appeals Office, 

12 P.3d 844, 846 (Colo.App.2000). The evidence must establish the causal connection 

with reasonable probability, but it need not establish it with reasonable medical 
certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 
P.2d 106 (Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 

210, 236 P.2d 2993.  Medical evidence is not required to establish causation and lay 
testimony alone, if credited, may constitute substantial evidence to support an ALJ’s 
determination regarding causation.  Industrial Commission of Colorado v. Jones, 688 
P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial Commission of Colorado, 717 P.2d 
1000 (Colo. App. 1986).   

  
Whether a compensable injury has been sustained is a question of fact to be 

determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. 

0App.Div. 5 2009).  The weight and credibility to be assigned expert testimony on the 
issue of causation is a matter within the discretion of the ALJ. Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is 

subject to conflicting interpretations, the ALJ may resolve the conflict by crediting part or 
none of the testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 
Colo. 504, 441 P.2d 21 (1968); Mr. CW v. Youth Track, 4-649-298 (ICAO May 15, 

2007).   

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. C.R.S. §8-43-301(8).  Substantial 
evidence is that quantum of probative evidence which a rational fact finder would accept 
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as adequate to support a conclusion without regard to the existence of conflicting 
evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 
1995). 

 Here, the Claimant has established that the need for medical treatment for his 
right hip condition and his lumbar/sacroiliac condition which were was proximately 
caused by an injury arising out of and in the course of the employment and that 
symptoms related to his right hip condition specifically are related to his work injury 
occurring on January 20, 2010.  Dr. Lichtenberg’s recommended additional treatment to 
stabilize the Claimant’s condition, including, continued sacroiliac injections at the 
discretion of Dr. Wunder or Claimant’s authorized treating physician or an authorized 
referral, a trial of hip injections, neuropathic pain medications for the groin and right leg 
pain, and if none of those treatments are successful, surgical evaluation by an 
orthopedic surgeon, are reasonable and necessary.  Insufficient persuasive evidence 
was presented to establish that the trial of PRP is reasonable or necessary.   

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, it is ordered 
that: 

 1. The Claimant has overcome the DIME opinion of Dr. William Milliken 
regarding the Claimant’s impairment rating and status related to maximum medical 
improvement and Claimant’s application to overcome the DIME opinion is granted. 

 2. Dr. Lichtenberg’s recommended additional treatment to stabilize the 
Claimant’s condition, including, continued sacroiliac injections at the discretion of Dr. 
Wunder or Claimant’s authorized treating physician or an authorized referral, a trial of 
hip injections, neuropathic pain medications for the groin and right leg pain, and if none 
of those treatments are successful, surgical evaluation by an orthopedic surgeon, are 
reasonable and necessary and causally related to the work injury of January 20, 2010.  

 3. The Respondents shall be liable for all authorized, reasonably necessary 
and related treatment provided pursuant to appropriate referral, to cure and relieve 
Claimant of the effects of the January 20, 2010 work injury.  

 4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

 5. All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
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it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 26, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-847-231-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she injured her right 
shoulder as a component of her admitted right wrist injury? 

 Did claimant prove by a preponderance of the evidence that diagnostic and 
therapeutic treatment provided by Dr. Zuehlsdorff and by providers to whom he 
referred claimant for her right shoulder condition was reasonably necessary to 
cure and relieve the effects of her admitted right wrist injury? 

 

FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 

1. Employer operates a chain of retail grocery stores. Claimant has worked for 
employer for two years as a deli clerk at one of one its stores. On January 31, 2011, 
claimant sustained an injury when she slipped on a wet floor and landed on her 
outstretched right hand, right elbow, and buttocks.  Claimant jammed her right arm on 
the floor while attempting to break the impact of her fall. On May 18, 2011, employer 
filed a General Admission of Liability, admitting liability for medical and temporary 
disability benefits. 

2. Employer referred claimant to Gary Zuehlsdorff, D.O., who evaluated her on 
January 31st.  Dr. Zuehlsdorff recorded the following history: 

[Claimant] slipped and fell backward in a FOOSH type mechanism. She feels her 
right wrist is broken. Her elbow hurts somewhat. Her forearm hurts a little bit. 
Nothing else got injured. 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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3. Dr. Zuehlsdorff testified as an expert in the area of occupational medicine. Dr. 
Zuehlsdorff explained the mechanism of claimant’s injury: 

FOOSH is very specific. It means you fall on an outstretched arm … the 
hand impacts the floor. Backward is the same thing. It just means you fall 
backward. It means you don’t just fall. You fall with the major force going through 
the hand up through the arm. And … it means it can impact into the shoulder …. 

**** 

I think she had a FOOSH-type injury where she jammed the head of the humerus 
into her glenoid labrum and could have caused a variety of different pathological 
entities.(Emphasis added). 

4. Dr. Zuehlsdorff initially diagnosed a right distal fracture, right elbow strain, and 
right forearm strain. Dr. Zuehlsdorff referred claimant to Orthopedic Surgeon Mitchell A. 
Fremling, M.D., who manipulated her wrist in an attempt to reduce the fracture.  Dr. 
Fremling applied a volar splint and placed claimant’s right upper extremity in a sling. 

5. On February 4, 2011, Physicians Assistant Jim E. Keller, PA, examined 
claimant at Dr. Zuehlsdorff’s clinic and noted she complained of some stiffness and pain 
in her shoulder. PA Keller encouraged claimant to take her arm out of the sling about 
every hour and perform some range of motion exercises to prevent stiffness and pain in 
her shoulder.   

6. When Dr. Fremling reevaluated claimant’s wrist on February 7, 2011, he 
recommended operative reduction with internal fixation, which he performed on 
February 8th.  Dr. Fremling placed claimant’s right upper extremity in an upright, karate-
chop-type splint and half cast. Dr. Fremling directed claimant not to use her right hand 
or arm for 8 weeks after surgery. Dr. Fremling, Dr. Zuehlsdorff, and PA Keller continued 
to follow claimant’s progress. 

7. On February 17, 2011, Lisa Wilson, OTR, evaluated claimant and determined 
she needed to move her shoulder and elbow through range of motion, with stretching to 
both areas.  Ms. Wilson noted claimant as tearful during the session. 

8. On March 9, 2011, Dr. Fremling continued to recommend claimant avoid 
using her right hand or arm. On March 11, 2011, Dr. Zuehlsdorff reported that claimant 
had attempted to work a four-hour shift, but experienced pain attempting to work with 
her arm elevated, as required by Dr. Fremling’s order.  Dr. Zuehlsdorff removed 
claimant’s arm from the sling so that she could let her arm drop.  Dr. Zuehlsdorff wrote: 

[Claimant] can keep her arm out of the sling. I just want her moving it. If it really 
hurts to keep in an upright position, she can keep it down for now. 

9. Dr. Zuehlsdorff continued to prescribe therapy with Ms. Wilson.    
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10. On March 16, 2011, claimant reported to Ms. Wilson persistent pain and 
stiffness in the entire right upper extremity.  Ms. Wilson had claimant perform assisted 
shoulder range of motion and pendulum exercises. 

11. On March 18, 2011, claimant reported to Dr. Zuehlsdorff’s colleague, W.L. 
Bradshaw, D.O., that she was improving, except for tightness and locking in her right 
shoulder.  Dr. Bradshaw noted that claimant underwent shoulder massage.  Dr. 
Bradshaw reported:  

I gave her a referral to physical therapy to work on her shoulder.  This is thought 
to be reasonably connected to her injury.   

12. On March 25, 2011, Dr. Zuehlsdorff opined that claimant’s right shoulder had 
been tightening up, probably as a compensatory reaction to the right hand tightening up.  
Dr. Zuehlsdorff gave claimant Lidoderm patches, which she could use on her shoulder.  
Dr. Zuehlsdorff wrote:  

I am trying to move her right upper extremity, and she is pretty tight and spasmy 
throughout her whole posterior trapezius region.   

13. Dr. Zuehlsdorff diagnosed a right shoulder strain, compensatory to wrist 
injury.   

14. On March 29, 2011, claimant continued to complain to Ms. Wilson of 
persistent shoulder pain.  On March 31, 2011, Ms. Wilson noted that claimant’s 
shoulder pain was interfering with her sleep. 

15. On April 6, 2011 Dr. Zuehlsdorff reviewed claimant’s mechanism of injury and 
felt she might have jammed her shoulder during the backward FOOSH.  Dr. Zuehlsdorff 
wrote: 

If we are lucky, it is just some adhesions secondary to the original jamming, but 
there is a remote chance that she could have tears to either the rotator cuff or the 
labrum. 

16. Dr. Zuehlsdorff opined that claimant’s current right shoulder condition was a 
component of her original injury.  Dr. Zuehlsdorff reported on physical exam that 
claimant was limited in forward flexion and abduction of her shoulder before her arm just 
stopped, consistent with a frozen shoulder type syndrome.  Dr. Zuehlsdorff requested 
that employer authorize a magnetic resonance imaging scan (MRI/arthrogram) of 
claimant’s right shoulder.   

17. On May 2, 2011, Dr. Zuehlsdorff reported that claimant’s right shoulder was 
almost frozen, consistent with adhesive capsulitis.  Dr. Zuehlsdorff wrote: 

[G]iven the initial mechanism of injury, her current complaints, and examination, I 
feel like this should be covered by [employer]. 
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18. Dr. Zuehlsdorff explained that claimant initially may not have noticed her 
shoulder symptoms because she was so focused on her wrist and had her arm 
immobilized in a sling.     

19. On May 4, 2011, Dr. Fremling reported: 

Unfortunately [claimant] is struggling with motion at her wrist.  I previously 
ordered a JAS splint but she has not received this yet. 

20. Dr. Fremling also wrote: 

Although I am not a shoulder surgeon I believe it is more likely than not that 
her shoulder problems are related to this current work comp injury and that 
she either injured the shoulder during her fall, developed an adhesive capsulitis 
during the immobilization for the recovery of her wrist, or a combination of both.   

(Emphasis added). Crediting Dr. Fremling’s medical opinion, claimant showed it more 
probably true that the JAS splint was reasonably necessary to cure and relieve wrist 
component of claimant’s injury. 

21. Dr. Zuehlsdorff continued to press employer to authorize additional physical 
therapy and the MRI scan of claimant’s right shoulder. Claimant underwent the MRI 
scan on May 20, 2011, which revealed a high-grade, but incomplete tear of the 
subscapularis muscle, supraspinatus tendinopathy, and hypertrophic arthropathy 
(arthritic changes) of the acriomioclavicular (AC) joint. 

22. On May 20, 2011, Dr. Zuehlsdorff reported that the tear of the subscapularis 
muscle and supraspinatus tendinopathy were consistent with claimant’s reverse 
FOOSH-type mechanism of injury.  Dr. Zuehlsdorff however noted that the AC joint 
arthropathy is pre-existing, but might have been flared by the mechanism of injury.  Dr. 
Zuehlsdorff stated:  

Given the above, I would again state that it is my opinion, strongly, that the 
patient’s shoulder complaints and findings on the MRI are compensable and 
related to the injury from January 31, 2011. 

23. On May 25, 2011, Dr. Zuehlsdorff reported that employer denied any more 
therapy for claimant’s wrist. On June 6, 2011, Dr. Fremling noted that claimant had to 
purchase the JAS splint on her own.  Dr. Fremling stated:  

[The JAS splint] has provided [claimant] with dramatic improvement in her range 
of motion with supination recorded at 31° on May 10th and supination at 
approximately 70° on examination. 

24. On June 17, 2011, Dr. Zuehlsdorff noted that employer had directed him not 
to address shoulder restrictions, because employer had not accepted the shoulder as a 
component of the injury.  Dr. Zuehlsdorff noted that the right shoulder had limited range 
of motion and positive impingement.  Dr. Zuehlsdorff stated:  
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I believe that the current restrictions would entail covering her wrist, arm, and 
shoulder, and I will continue to do so. 

25. Dr. Zuehlsdorff also stated that claimant required more therapy. On June 20, 
2011, Dr. Zuehlsdorff telephoned employer’s adjuster, stating that he wanted to refer 
claimant to an orthopedic physician for evaluation of her right shoulder.     

26. On June 29, 2011, employer’s adjuster approved Dr. Fremling’s request for a 
JAS splint from June 27, 2011 through August 27, 2011. Employer however only paid 
for a portion of claimant’s use of the JAS splint. 

27. Employer approved Dr. Zuehlsdorff’s referral of claimant to Orthopedic 
Surgeon James P. McElhinney, M.D., who evaluated her on July 19, 2011, and wrote:  

I think the adhesive capsulitis is directly related to her injury of January 31, 
2011 as she was in a sling for some time with her distal radial fracture.  She may 
have had a minor contusion.  This would exacerbate her or lead to the adhesive 
capsulitis which she now has.  

(Emphasis added). Dr. McElhinney recommended claimant work on strength and active 
range of motion exercises. 

28. On September 27, 2011, Dr. Zuehlsdorff evaluated claimant and indicated 
she was approaching maximum medical improvement (MMI), based upon Dr. 
McElhinney’s opinion that claimant had non-surgical adhesive capsulitis of her right 
shoulder. Dr. Zuehlsdorff wanted claimant to complete two more weeks of occupational 
therapy before considering MMI.  

29. At employer’s request, J. Tashof Bernton, M.D., performed an independent 
medical examination of claimant on October 3, 2011. Dr. Bernton agreed with the 
medical opinions of Dr. Zuehlsdorff, Dr. Fremling, and Dr. McElhinney that claimant 
developed adhesive capsulitis from immobilization of her shoulder during the time she 
wore the sling: 

I agree that use of the sling for six weeks is sufficient to result in adhesive 
capsulitis in a 56-year-old female. 

30. Dr. Bernton agreed with the treatment recommendations of Dr. Zuehlsdorff 
and Dr. McElhinney for physical therapy involving active range of motion and other 
modalities.  

31. Dr. Bernton however disagreed with Dr. Zuehlsdorff’s opinion that claimant’s 
FOOSH mechanism of injury likely caused the high grade partial thickness tear of the 
AC joint as shown on the MRI scan. Dr. Bernton underscored the history claimant gave 
Dr. Zuehlsdorff on the date of her injury where she reported no other injury but the wrist 
and elbow components. Dr. Bernton wrote: 
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Had [claimant] suffered a rotator cuff tear at the time of injury, it would have been 
evident at that time. 

32. In response, Dr. Zuehlsdorff testified that Dr. Bernton is engaging in extreme 
speculation here. Dr. Bernton instead attributes the MRI findings showing a tear of the 
AC joint to a preexisting condition from an injury pulling a lawn mower cord in June of 
2010.   

33. On June 14, 2010, claimant injured her right shoulder while performing 
landscaping work for a municipal employer.  Claimant was pulling the start cord on a 
lawn mower when the cord jerked her right arm back towards the mower.  The 
municipal employer referred claimant to Dr. Zuehlsdorff, who first evaluated claimant on 
June 15, 2010. Dr. Zuehlsdorff documented claimant reporting pain right below the 
deltoid in the anterolateral aspect. During his physical examination, Dr. Zuehlsdorff 
reported: 

[Claimant] has normal strength ….  I can barely elicit an ache with vigorous 
provocative maneuvers in the lateral deltoid region. There are no masses and no 
increased warmth. She has full range of motion of the shoulder with no 
impingement signs. There is negative AC tenderness. 

34. Dr. Zuehlsdorff opined that claimant sustained a very minimal injury, involving 
a mild strain that should resolve quickly. When Dr. Zuehlsdorff next evaluated her on 
June 28, 2010, claimant reported up to 90% improvement. Claimant did not return to Dr. 
Zuehlsdorff after June 28th.  Dr. Zuehlsdorff discharged claimant by telephone on July 
11, 2010. 

35. Claimant credibly testified that the lawnmower cord injury resolved within a 
week. During that time, claimant’s coworkers at the municipal employer mowed grass 
for her. 

36. In contrast to Dr. Bernton, Dr. Zuehlsdorff testified it is unlikely that claimant 
would have developed adhesive capsulitis merely because her right arm was 
immobilized in a sling: 

I think just simply being in the sling itself, in the absence of injury, there’s a very 
low possibility of that causing adhesive capsulitis **** 

[I]f she had not had an injury to her shoulder [from her fall at work], simply being 
in the sling for her wrist probably would not have caused the adhesive capsulitis. 

37. Dr. Zuehlsdorff stated that given the backward FOOSH-type mechanism of 
injury, claimant likely injured her shoulder during her fall at employer.   

38. Claimant showed it more probably true than not that medical treatment for 
adhesive capsulitis, for the tear of the subscapularis muscle, and for supraspinatus 
tendinopathy is reasonable and necessary to cure and relieve the effects of her 
FOOSH-type mechanism of injury at employer. The Judge credits the medical opinion of 
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Dr. Zuehlsdorff over that of Dr. Bernton. Dr. Zuehlsdorff’s opinion is based upon his 
treatment of claimant over many months. Dr. Zuehlsdorff’s medical opinion is supported 
by that of Dr. Bradshaw and Dr. Fremling. Dr. Zuehlsdorff persuasively explained how 
the backward FOOSH-type mechanism of injury likely impacted claimant’s right 
shoulder, leading to an inflammatory process that developed into adhesive capsulitis. 
Dr. Zuehlsdorff’s medical opinion is amply supported by the preponderance of medical 
record evidence. 

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

Claimant argues she has proven by a preponderance of the evidence that she 
injured her right shoulder as a component of her admitted right wrist injury and that 
treatment provided by Dr. Zuehlsdorff and by providers to whom he referred claimant 
was reasonably necessary to cure and relieve the effects of her right shoulder condition. 
The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 
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Respondent thus is liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

Here, the Judge found claimant showed it more probably true than not that 
medical treatment for adhesive capsulitis, for the tear of the subscapularis muscle, and 
for supraspinatus tendinopathy is reasonable and necessary to cure and relieve the 
effects of her FOOSH-type mechanism of injury at employer. The Judge further found 
that claimant showed it more probably true that the JAS splint was reasonably 
necessary to cure and relieve the wrist component of her injury. 

The Judge concludes employer should pay, pursuant to fee schedule, for 
treatment provided by Dr. Zuehlsdorff to cure and relieve the effects of the right 
shoulder component of claimant’s injury.  Employer should also pay for the cost of the 
JAS splint prescribed by Dr. Fremling for the wrist component of claimant’s injury. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Employer shall pay, pursuant to fee schedule, for diagnostic and 
therapeutic treatment provided by Dr. Zuehlsdorff, and by providers to whom he referred 
claimant, for the right shoulder component of her injury. 

2. Employer shall pay, pursuant to fee schedule, for the MRI/arthrogram of 
May 20, 2011.  

3. Employer shall pay, pursuant to fee schedule, for the cost of the JAS splint 
prescribed by Dr. Fremling. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED:  __January 26, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-155-01 

ISSUES 

The following issues were raised for consideration at hearing: 
 
 1. Whether Claimant suffered a compensable injury on August 24, 2011; 
 
 2. Whether Respondents are liable for authorized, reasonably necessary, 
and related medical benefits; 
 
 3. What is Claimant’s average weekly wage; and  
 
 4. Whether Respondents are liable for temporary total disability benefits from 
August 27, 2011, ongoing. 
 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

1. Claimant was born on ___.  Claimant was hired to work at Employer on 
June 13, 2011.  Employer is a child care facility.  Claimant was hired to work in the 
toddler room working with 1-2 year olds. 

 

2. Ms. *D, the Director of Primrose where Claimant worked, has been 
employed by Primrose for seven and one half years.  Her job duties include running the 
operations, coordinating the work staff, coordinating schedules, performing orientation 
and training of new hires.  Ms. *D credibly testified that orientation and training include 
going through the paperwork, reviewing each document with the new hires, going over 
the employee handbook and addendum.  Ms. *D also discusses policies and 
procedures regarding what employees are to do if they cannot appear for work and 
what to do if they are injured on the job. 

 

3. Ms. *D further credibly testified that she teaches all new hires that if they 
get hurt on the job in addition to undergoing a post accident drug test they are to report 
the injury immediately either to herself or the assistant director.  Ms. *D testified, the 
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State of Colorado poster documenting to whom worker’s are to seek treatment if they 
get hurt on the job is posted in the resource room.  This poster lists the medical clinic, 
the telephone number, and the locations of the medical clinics. 

 

4. Ms. *D credibly testified that she in fact trained and did orientation for 
Claimant and instructed her with regard to the policies and procedures of Employer. 

 

5. Ms. *D testified at no point in time on either August 23 or August 24, 2011, 
did Claimant report that she had been hurt on the job.  Ms. *D testified she observed 
Claimant working both on the 23rd and the 24th of August, 2011, and saw no evidence 
that Claimant was suffering from any problems. 

 

6. Ms. *D testified that the greatest weight of a toddler in the toddler room is 
30 lbs. and that would have been a very heavy toddler. 

 

7. Ms. *D testified that on August 25, 2011, Claimant did not call and report 
that she suffered an injury at work nor did Claimant call and ask to see a workers’ 
compensation doctor on August 25, 2011.  Ms. *D testified Claimant did call Employer 
on August 25th to report she would not be in to work and she did so by 6:30 a.m. 
pursuant to Employer policy   

 

8. Ms. *D testified that a copy of a note from Dr. Troeger’s office was faxed 
to Employer on August 25, 2011.  The document faxed to Employer does not establish 
that Claimant’s inability to work was due to the alleged industrial injury. 

 

9. Ms. *D testified that on Monday, August 29, she contacted Claimant with 
regard to her missing work due to the back problem documented in Dr. Troeger’s note.  
Ms. *D testified she asked the Claimant whether she thought her back problems were 
work related. Claimant reported to Ms. *D that she was unsure whether her back 
problems were work related. 

 

10. Ms. *D’s testimony is credible and persuasive. 
 

11. Claimant testified that she injured her back on August 24, 2011, lifting a 35 
lb. child after 3:00 p.m.  Claimant’s testimony with regard to this alleged injury lacks 
credibility. 

 

12. Claimant testified that she had prior injuries to her low back.  Claimant 
testified in 2007 working for ___ Learning Center, another child care facility, she injured 
her low back lifting a child.  Claimant admitted she settled that claim for $7,000.00.  
Claimant further testified she was involved in a motor vehicle accident in 2009 for which 
she obtained treatment from Perry L. Haney, M.D.  Claimant was provided an 8% whole 
person impairment rating for her lumbar spine.  Claimant settled that claim for over 
$20,000.00. 

 

13. Claimant testified at the time of the alleged August 24, 2011, injury she did 
not have health insurance. 
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14. Claimant testified she did not work alone in the toddler room.  Claimant 
testified she worked with ___ and other teachers.  However, Claimant testified the injury 
occurred after 3:00 p.m., after the other teachers had left. 

 

15. Claimant failed to meet her burden of proof to establish it was not more 
probably true than not that Claimant injured her back lifting a child at work on August 
24, 2011.  Claimant’s failure to report an injury to her Employer on August 24th or 25th, 
her failure to report a work injury to Dr. Troeger, and Claimant’s failure to report an 
injury to Ms. *D on August 29th persuades the Judge that Claimant did not suffer a work 
injury. 

 

16. Accordingly, it Is found that Claimant’s claim for workers’ compensation 
benefits, medical benefits and indemnity benefits, is not compensable and is denied and 
dismissed. 

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact; the following Conclusions of Law 
are entered. 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
The ALJ’s factual findings concern only evidence that is dispositive of the issues 

involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
To sustain a finding in Claimant’s favor, the Claimant must do more than put the 

mind of the trier of fact in a state of equilibrium. If the evidence presented weighs evenly 
on both sides, the finder of fact must resolve the question against the party having the 
burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. Mr. 
CW, 772 P.2d 62 (Colo. 1989). 

 
When determining credibility the Judge considers among other things the 

consistency or any inconsistencies of the witnesses testimony or actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony or 
actions; the motive of the witness: and whether the testimony would have been 
contradicted and bias, prejudiced, or in any.  See Prudential Insurance Co. v. Coin, 57 
P.2d 1205 (1936) 
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In her opening argument, Claimant contended that no specific event occurred on 
August 24, 2011, to cause her injury.  Claimant maintained it was the repeated lifting of 
toddlers that caused her injury.   

 
An accidental injury has to be traceable to a definite cause, time and place. 

Colorado Fuel and Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174, 
179 (1964).  In this case, Claimant contends that no accidental injury occurred.  
Claimant maintains that in this case it was repeated lifting of toddlers that caused her 
injury.  

 
Since Claimant alleges she suffered an occupational disease, she must establish 

the injury was an incident of the work, or as a result of exposure/occasion by the nature 
of the work and does not correlate a hazard to which the worker would have been 
equally exposed outside of the employment.  See Section 8-40-201 (14), C.R.S.   

 
A Claimant seeking benefits for an occupational disease must establish the 

existence of the disease and that it was directly and proximately caused by the 
Claimant’s employment or working conditions. See Wal-Mart Stores, Inc. v ICAO,  989 
P.2d 251 (Colo. App. 1999).  Thus, a Claimant must prove her disability was 
proximately caused by an injury or occupational disease arising out of and in the course 
of the employees’ employment.  An employee’s injury arises out of employment when it 
has its origins in employees’ work related function and is sufficiently related to those 
functions to be consider part of the employees’ employment contract.  See Bella v. 
ICAO,  198 P.3d 1277 (Colo. App. 2008) 

 
Claimant failed to meet her burden of proof.  The evidence failed to establish that 

it is more probably true than not that Claimant injured her low back as a result of the 
events at or around August 24, 2011, involving the lifting of toddlers.  Claimant’s failure 
to report a work injury on the occasions when she spoke to Ms. *D or Dr. Troeger made 
it hard to believe her claim of injury.   

 
Furthermore, the evidence established that Claimant had prior experience 

claiming a work injury and Claimant was educated by Employer about reporting work 
injuries.   These facts also fail to support Claimant’s claim of injury.   

                   
ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation benefits is 
denied and dismissed. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
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as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _January 26, 2012__ 

Margot W. Jones 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-728-410 

ISSUES 

 Did respondents overcome by clear and convincing evidence Dr. Richman’s 
determination that claimant has not reached maximum medical improvement 
(MMI) until he undergoes surgical placement of a trial spinal cord stimulator? 

 Did claimant prove by a preponderance of the evidence that trial of a spinal cord 
stimulator is reasonable and necessary to cure and relieve the effects of his 
injury? 

 In the event respondents show that claimant has reached MMI, what is claimant’s 
permanent medical impairment rating? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Claimant sustained an admitted injury to his lower back on June 26, 2007, 
when lifting tires into the back of a pickup truck. Claimant’s age at the time of hearing 
was 43 years. Sonia Seufer, M.D., has acted as claimant’s primary authorized treating 
physician. 

2. On March 26, 2010, insurer filed a Final Admission of Liability (FAL), 
reflecting an admission for $97,009.00 in medical benefits paid and for $28,784.36 in 
temporary total disability benefits paid. Insurer admitted liability for permanent partial 
disability (PPD) benefits in the amount of $44,411.88, based upon the permanent 
medical impairment rating of 23% of the whole person given by Albert Hattem, M.D., on 
March 17, 2010. 
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3. Through referral by Dr. Seufer, claimant underwent a variety of medical 
treatments: Physical therapy, chiropractic treatment, transcutaneous electrical nerve 
stimulation (TENS), epidural steroid injection (ESI) therapy, and two surgeries. 
According to claimant, none of the medical treatment has relieved his lower back pain. 
Indeed, claimant reported his symptoms were worse after the TENS therapy.   

4. Dr. Seufer referred claimant to Orthopedic Surgeon Richard Lazar, M.D., who 
performed two surgeries. On January 2, 2008, Dr. Lazar performed a microdiscectomy 
surgery upon the disk at the L5-S1 level of claimant’s spine. Dr. Lazar surgically excised 
disk material that had been pressing upon the S1 nerve root. Dr. Lazar placed claimant 
at maximum medical improvement (MMI) as of April 17, 2008, with the caveat that 
claimant might require more surgery later in his life to address ongoing symptoms of 
discogenic pain. 

5. Claimant returned to Dr. Lazar’s office on January 15, 2009, complaining of 
significant left-sided low back pain with intermittent symptoms radiating into his left 
lower extremity. Physicians Assistant David Ryan Japp, PA-C, referred claimant for a 
magnetic resonance imaging (MRI) scan of his lumbar spine. On January 29, 2009, PA-
C Japp reviewed the MRI findings with claimant and referred him for a discography 
study to isolate the pathology or pain generator in his lumbar spine causing his 
symptoms. Claimant underwent the lumbar discography on February 25, 2009. Dr. 
Lazar reviewed the discography studies and examined claimant on March 17, 2009. Dr. 
Lazar wrote: 

It certainly appears that [claimant] has L5-S1 discogenic pain problem. I do 
recommend an anterior lumbar interbody fusion at L5-S1. 

6. On April 29, 2009, Dr. Lazar performed the second surgery upon claimant’s 
lumbar spine from an anterior approach to fuse the L5 vertebrae to the S1 vertebrae.  

7. At his 6-week post-operative evaluation on June 9, 2009, claimant 
complained of some ongoing left-sided back pain. Dr. Lazar nonetheless recommended 
claimant wean himself from his narcotic medication over the following six weeks. At a 
follow-up examination on July 21, 2009, claimant complained to Dr. Lazar that he 
continued to have left-sided lower back pain that occasionally radiates down his left 
buttock into his left posterior thigh. On physical examination, Dr. Lazar noted the 
absence of motor or sensory deficits and the absence of signs of nerve root tension.  

8. Dr. Lazar referred claimant to William L. Lippert III, M.D., who performed 
diagnostic-therapeutic facet block injections at the L4-5 and L5-S1 levels on October 6, 
2009. Dr. Lippert performed an ESI on November 12, 2009. Dr. Seufer provided 
claimant a TENS unit on November 20, 2009. 

9. On December 8, 2009, claimant reported to Dr. Lazar significant left-sided 
back pain, then shooting up his back into the lower thoracic region, whereas he had 
previously reported pain shooting down into his left lower extremity. Claimant reported 
that the ESI performed by Dr. Lippert had exacerbated his symptoms for 4 days. 
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Periodic, post-surgical x-ray studies of the fusion site and those obtained by Dr. Lazar 
on December 8th, demonstrated a consolidated fusion with no evidence of nonunion. Dr. 
Lazar again placed claimant at MMI, stating: 

I am making a referral to [Dale P. Mann, Ph.D.] for psychological consultation 
with regard to managing chronic pain.  I do think that he does need to reduce 
his narcotic usage, which I am very concerned about at this point. 
(Emphasis added). 

10. Dr. Mann initially evaluated claimant and performed extensive psychological 
testing on December 14, 2009. Dr. Mann reported: 

The overall results of this psychological evaluation … reveal an individual who is 
currently experiencing a mild to moderate level of psychological distress, an 
average level of somatic distress, and a high level of functional distress at the 
present time, which would benefit from … active involvement in a biofeedback 
relaxation training program. 

11. Claimant declined the biofeedback relaxation training, even when Dr. Mann 
offered to accommodate claimant’s objection to driving the long distance to Colorado 
Springs by having claimant meet his associate in Pueblo, closer to claimant’s home. 
According to Dr. Mann, claimant instead wanted a doctor to fix his pain so that he would 
be pain-free.  

12. Dr. Seufer again placed claimant at MMI on February 9, 2010.  When 
claimant met with Dr. Hattem on March 18, 2010, for an evaluation of his permanent 
medical impairment, claimant reported he was worse overall than immediately after his 
January 26, 2007, injury. Even though claimant told Dr. Hattem that his pain averaged 7 
to 8 on a scale of 0 to 10, Dr. Hattem observed: 

[Claimant] presents in no distress. He appears very comfortable during the entire 
evaluation and moves about the exam room without difficulty. 

13. As found, Dr. Hattem rated claimant’s permanent medical impairment at 23% 
of the whole person, and insurer filed the FAL based upon that rating. 

14. Claimant objected to the FAL and requested review by a physician appointed 
by the Division of Workers’ Compensation (DIME physician) to perform an independent 
medical examination. The division appointed Physiatrist David Richman, M.D., the 
DIME physician. 

15. Dr. Richman evaluated claimant three times: On June 7, 2010, on July 1, 
2010, and on May 18, 2011. In his report of the June 7th evaluation, Dr. Richman agreed 
with Dr. Seufer’s determination that claimant had reached MMI on February 9, 2010. Dr. 
Richman however determined claimant’s lumbar range of motion (ROM) testing was 
inconsistent and invalid. Dr. Richman requested claimant return for a follow-up 
appointment to attempt to obtain valid ROM measurements. Dr. Richman noted that he 
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would rate claimant’s impairment at 23% of the whole person if he included a value for 
the invalid ROM measurements. 

16. On June 8, 2010, the day following Dr. Richman’s DIME evaluation, claimant 
returned to Dr. Lazar. Dr. Lazar obtained x-ray studies that showed a solid fusion. Dr. 
Lazar however expressed concern over claimant’s report of ongoing, significant 
symptoms. Dr. Lazar ordered another MRI scan to rule out the possibility of settling of 
the graft site, causing claimant’s symptoms.  Dr. Lazar reported: 

I certainly do not think that [claimant] is at [MMI] at this point, as we are still 
evaluating his lumbar spine with a new MRI. I will see him back … after the MRI 
to review the results with him and help determine a treatment plan. He ultimately 
may require additional surgery. 

17. Claimant underwent the repeat MRI scan on June 15, 2010. 

18. On June 22, 2010, Dr. Lazar reviewed the MRI scan, which ruled out possible 
foraminal stenosis at the L4-5 level above the fusion site and showed no significant 
foraminal narrowing of the fusion site at the L5-S1 level.  Dr. Lazar nonetheless 
recommended another fusion surgery: 

[T]he only thing I can recommend for [claimant] at this point is a posterior L5-S1 
fusion … as potentially he has a symptomatic nonunion and this could be 
responsible for his symptoms.  

19. Based upon subsequent medical evidence, the Judge finds Dr. Lazar here 
proposing another invasive surgical procedure based upon speculation that claimant’s 
prior fusion surgery resulted in the nonunion of the L5 with the S1 vertebral body. 

20. Claimant returned to Dr. Richman for repeat ROM testing on July 1, 2010, 
when claimant again demonstrated inconsistent effort, providing invalid results on 
testing. Dr. Richman noted the ROM testing showed improvement in claimant’s lumbar 
motion. Dr. Richman at that time noted he would rate claimant’s impairment at 16% of 
the whole person if he included a value for the invalid ROM measurements. Dr. 
Richman nonetheless determined claimant had not reached MMI after reviewing Dr. 
Lazar’s June 22nd report and the MRI scan. Dr. Richman’s determination that claimant 
has not reached MMI, pending further surgery by Dr. Lazar is presumptively correct 
unless overcome by clear and convincing evidence.    

21. Respondents applied for hearing to overcome Dr. Richman’s determination 
that claimant had not reached MMI. Insurer submitted Dr. Lazar’s request for 
authorization for surgery to Physiatrist Deborah Saint-Phard, M.D., for peer review. Dr. 
Saint-Phard recommended denial of authorization for further surgery pending a second 
opinion by an orthopedic spine surgeon. Dr. Saint-Phard wrote: 

My concern is that because [claimant] continues to complain of pain, that he is 
garnering more and more invasive procedures that may be unnecessary. 
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22. At respondents’ request, Orthopedic Surgeon Brian Reiss, M.D., performed 
an independent medical examination of claimant on September 1, 2010. Dr. Reiss 
testified as an expert in the area of orthopedic surgery. Dr. Reiss evaluated claimant, 
reviewed medical records, and noted that Dr. Lazar seemed to believe that claimant’s 
fusion was solid. Dr. Reiss recommended a thin slice CAT scan to determine whether 
Dr. Lazar’s fusion surgery resulted in a nonunion. Insurer referred claimant for the CAT 
scan study on October 12, 2010, and forwarded the report to Dr. Reiss. On November 
23, 2010, Dr. Reiss reported: 

I have reviewed the CAT scan and quite clearly [claimant] has a solid fusion 
between L5 at S1. Because of this I do not see the purpose in performing a 
posterior fusion at the same level. More likely than not [claimant] is done with any 
formal treatment.  

23. Dr. Reiss considered claimant at MMI and recommended he continue his 
home exercise program. 

24. On December 17, 2010, respondents forwarded to Dr. Lazar the reports of Dr. 
Reiss, the opinion of Dr. Saint-Phard, and copies of the CAT scan report and films. 
Respondents asked Dr. Lazar to opine whether he still recommended another fusion 
surgery at L5-S1. By letter of January 18, 2011, Dr. Lazar responded: 

I would disagree with [Dr. Reiss] as the use of CT scan for interbody fusion is 
not, in my opinion, a reliable technique to determine whether the arthrodesis is 
solid. 

25. Dr. Lazar continued to recommend another fusion surgery.  

26. On February 1, 2011, Dr. Reiss reviewed Dr. Lazar’s January 18th report and 
responded: 

[T]here are cases in which the CAT scan can be definitive. In some cases, such 
as this case, when there is definite bridging bone visualized then one can be 
fairly certain that a fusion is present and is quite solid.  My opinion therefore 
stands and I respectfully disagree with Dr. Lazar.  It is not unusual for people to 
have continued back pain even in the presence of a solid fusion. I think it is 
highly unlikely that a posterior fusion will solve this gentleman’s problem. 
(Emphasis added). 

27. On March 1, 2011, Dr. Lazar recommended another MRI scan of claimant’s 
lumbar spine before determining a treatment plan. Claimant underwent the MRI on 
March 8, 2011, and met with Dr. Lazar that day. Claimant reported taking five doses per 
day of his Percocet medication because of pain. Dr. Lazar found the March 8th MRI 
unchanged from the prior MRI of June 16, 2010.  Dr. Lazar noted the MRI showed no 
evidence of stenosis. Dr. Lazar reversed his opinion concerning surgery.  

28. Dr. Reiss’s orthopedic opinion shows it more probably true that Dr. Lazar’s 
recommendation for another fusion surgery was unreasonable when weighed against 
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the medical record evidence available to Dr. Lazar in June of 2010. Because Dr. 
Richman deferred to Dr. Lazar’s surgical recommendation, respondents have shown it 
highly probable Dr. Richman was incorrect in determining claimant had not reached 
MMI because of Dr. Lazar’s recommendation for another fusion surgery. 

29. On March 8, 2011, Dr. Lazar instead recommended trial of spinal cord 
neurostimulation. The medical treatment guidelines for treatment of chronic pain 
(treatment guides) promulgated by the Division of Workers’ Compensation define 
neurostimulation: 

Neurostimulation is the delivery of low-voltage electrical stimulation to the spinal 
cord … to inhibit or block the sensation of pain. 

30. WCRP, Rule 17, Exhibit 9 at P. 74. The treatment guides require physicians 
surgically implanting the hardware to hold special training. Complications include, 
among other conditions, loss of pain relief, paraplegia, epidural hematoma, epidural 
hemorrhage, and leakage of cerebral spinal fluid. The treatment guides further warn of 
hardware malfunction or equipment migration and other surgical risks.  

31. Although the treatment guides set forth criteria physicians must consider to 
assess whether a patient is a candidate for surgical implantation of the neurostimulation 
hardware, Dr. Lazar’s March 8, 2011, report fails to show that he evaluated claimant 
according to those criteria. Like his recommendation for another fusion surgery, Dr. 
Lazar’s recommendation for neurostimulation here lacks analysis sufficient to explain a 
medically reasonable basis for his recommendation. 

32. Insurer submitted Dr. Lazar’s request for authorization of a trial of spinal cord 
neurostimulation for review by Physiatrist Joseph Fillmore, M.D., on March 15, 2011. Dr. 
Fillmore noted that spinal cord stimulation is of questionable efficacy for ameliorating 
lower back pain.  Dr. Fillmore recommended a repeat psychological evaluation of 
claimant: 

33. This is critically important in this patient considering the patient did not 
wish to undergo psychotherapy already recommended [by Dr. Mann] back in 
2009. 

34. Dr. Fillmore also recommended an independent medical evaluation to follow-
up the psychological evaluation. Dr. Fillmore recommended insurer deny authorization 
for the surgery pending these evaluations. 

35. Insurer referred claimant back to Dr. Mann for an evaluation on April 25, 
2011. Claimant reported to Dr. Mann that he had no understanding about what was 
involved with surgical implantation of spinal cord neurostimulation hardware. Claimant 
continued to express his desire to have a physician fix his back pain. Dr. Mann 
concluded: 
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[Claimant] has no knowledge about the trial spinal cord stimulator and is not 
prepared to proceed with this procedure at the present time.**** [Claimant] also 
has unrealistic expectations about the benefit of the trial spinal cord stimulator …. 

36. Dr. Mann again recommended claimant attend psychological intervention in 
Pueblo with his assistant. Claimant agreed, conditional upon insurer paying his mileage 
before he would undergo the treatment. Insurer authorized and approved counseling 
recommended by Dr. Mann. 

37. Dr. Lazar apparently died in April of 2011, and his colleague Orthopedic 
Surgeon Roger D. Sung, M.D., evaluated claimant on April 27, 2011. Dr. Sung 
summarized the following history: 

[Claimant] is a patient of Dr. Lazar’s who underwent an anterior fusion several 
years ago. He has been with chronic pain in the back and down the leg. His 
workup has shown nothing significant.  Dr. Lazar recommended a spinal cord 
stimulator trial.(Emphasis added).   

Dr Sung noted claimant taking quite a bit of Percocet per day. Dr. Sung agreed 
with Dr. Lazar, stating that neurostimulation is a good option. Dr. Sung’s report 
fails to show that he evaluated claimant according to the criteria of the treatment 
guides to determine whether he is a candidate for spinal cord stimulation. 

38. Claimant returned to Dr. Richman for a follow-up DIME on May 18, 2011. Dr. 
Richman again determined claimant had not reached MMI, but for different reasons 
than he gave in July of 2010. Dr. Richman reviewed the March 8, 2011, MRI and agreed 
the hardware and fusion appeared solid without evidence of nerve root impingement. 
Without applying criteria from the treatment guides to assess whether claimant is a 
candidate for a trial of spinal cord neurostimulation, Dr. Richman reported: 

I still feel [claimant] is not yet at MMI, and I currently believe he is a reasonable 
candidate for a spinal cord stimulator TRIAL. (Emphasis in original).  

Dr. Richman again found that claimant gave inconsistent and invalid effort during 
ROM testing. Dr. Richman indicated that, if he used the invalid ROM testing, he 
would rate claimant’s impairment at 18% of the whole person. Although Dr. 
Richman had evaluated claimant’s ROM on three different occasions, claimant 
failed each time to provide consistent and valid effort.  Dr. Richman’s 
determination that claimant has not reached MMI because a trial spinal cord 
stimulator is reasonably necessary is presumptively correct unless overcome by 
clear and convincing evidence. 

39. Respondents referred claimant to Floyd Ring, M.D., who evaluated claimant 
on July 20, 2011. Dr. Ring testified as an expert in the areas of Anesthesiology and Pain 
Medicine. Dr. Ring has surgically implanted neurostimulation hardware and is a 
coauthor of the above-referenced treatment guides. Dr. Ring is an expert in evaluating 
whether a patient is a candidate for neurostimulation. Crediting the testimony of Dr. 
Ring, the cost of surgically implanted neurostimulation hardware can range between 
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$40,000 and $100,000, depending upon the length of the trial, equipment costs, and 
other factors. 

40. The Judge finds Dr. Sung’s medical opinion unpersuasive in determining 
whether claimant is a candidate for trial of spinal cord neurostimulation. While Dr. Sung 
testified as an expert in the area of Orthopedic Spine Surgery, he is not Level II 
accredited by the Division of Workers’ Compensation and appeared unfamiliar with the 
criteria of the treatment guides regarding neurostimulation. Dr. Sung evaluated claimant 
only once, on April 27, 2011, when he expressed concern about the amount of Percocet 
claimant reported using. Dr. Sung’s report of April 27th fails to show that he reviewed the 
extensive medical record history of claimant’s treatment before opining claimant is a 
candidate for trial of spinal cord neurostimulation.  

41. According to the treatment guides, the first criterion for evaluating whether a 
patient is a candidate requires: 

A diagnosis of a specific physical condition known to be chronically painful … 
made on the basis of objective findings …. 

42. Dr. Sung was unable to provide such diagnosis. Dr. Sung testified: 

I think you have a general objective diagnosis in that he started with pain, he had 
a bad disc, he underwent a discectomy, it didn’t work, he then underwent a 
fusion, it didn’t fully work, at this point he has chronic pain. And the easy 
assumption is it’s probably coming from that L5-S1 level and is somewhere 
in all of that surgery.**** 

But I don’t know that you can objectively prove that at this point.*** 

[Y]ou could probably do some other testing, but at this point I don’t think it’s 
necessary simply because with a spinal cord stimulator, it doesn’t matter whether 
it’s subjectively the L5 nerve root or the S1 nerve root or the L4/5 disc that has a 
little bulge or a little bit of facet degeneration or is it purely the L5-S1 fusion, the 
idea of a stimulator is it doesn’t discriminate and it tends to mask any and all of 
that.(Emphasis added).  

Even though the treatment guides require an understanding or diagnosis of the 
likely pain generator in evaluating a patient for neurostimulation, it is apparent 
from his testimony that such diagnosis is unimportant to Dr. Sung’s medical 
opinion. 

43. The Judge finds Dr. Ring’s medical opinion and testimony reliable, supported 
by the extensive medical record evidence, and persuasive. Dr. Ring persuasively 
established his expertise in evaluating whether a patient is a candidate for trial of 
neurostimulation. According to Dr. Ring’s medical analysis, claimant fails to meet the 
criteria of the medical treatment guidelines. Dr. Ring persuasively established that 
claimant lacks a diagnosis of a specific physical condition based upon objective 
findings; he testified: 
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I went through the records, and I could not find any MRI or CT scan to 
demonstrate objective findings such as recurrent disk herniation, canal stenosis, 
foraminal narrowing, scar tissue about nerve roots. I also note he had not 
undergone any EMG studies, which would be another objective finding. 

44. Dr. Ring further opined that claimant’s physicians have not exhausted all 
reasonable non-surgical treatment, i.e., replacement of narcotic medications with 
chronic pain medications. Dr. Ring stated that chronic pain patients who complain of 
persistent low back pain or radicular symptoms should undergo a trial of membrane-
stabilizing agents, such as Lyrica and Neurontin, and a trial of antidepressant 
medications.  

45. Dr. Sung was unaware whether physicians had tried to relieve claimant’s pain 
with Lyrica, or similar medications for nerve pain, instead of narcotic medications. Dr. 
Sung agreed with Dr. Ring’s recommendation for a trial of Lyrica and for 
electrodiagnostic nerve conduction studies in evaluating whether claimant is a 
candidate. The Judge finds Dr. Sung’s medical opinion unreliable when weighed against 
criteria of the treatment guides and the medical opinion of Dr. Ring. 

46. Dr. Richman testified to the following: Dr. Richman agreed that claimant 
reported that none of the medical treatment provided him has helped him. Dr. Richman 
admitted there are no objective findings of a specific pain generator to substantiate 
claimant’s pain complaints.  Dr. Richman agreed that an evaluation by an expert in the 
placement and use of spinal cord stimulators is important when determining whether a 
spinal cord stimulator should be placed. Dr. Richman agreed that Dr. Ring was the only 
such expert who has evaluated claimant. 

47. Respondents showed it highly probable Dr. Richman is incorrect in 
determining claimant has not reached MMI because he feels neurostimulation is a 
reasonable treatment option for claimant’s chronic pain complaints. In determining that 
claimant was not at MMI on May 18, 2011, Dr. Richman relied upon Dr. Lazar’s 
recommendation for a trial of spinal cord neurostimulation, just as he had mistakenly 
relied upon Dr. Lazar’s earlier recommendation for another fusion surgery. The Judge 
however finds from his testimony, that Dr. Richman lacks the training or expertise to 
evaluate whether claimant is a reasonable candidate for neurostimulation. Dr. Richman 
instead testified he would defer to the evaluation of an expert, such as Dr. Ring, to 
evaluate claimant for trial of neurostimulation. Dr. Ring has evaluated claimant under 
the criteria of the treatment guides and determined claimant is not a candidate for trial of 
neurostimulation. The Judge finds Dr. Ring’s medical opinion and analysis under the 
treatment guides more persuasive than the medical opinion of Dr. Richman regarding 
neurostimulation. Respondents thus overcame Dr. Richman’s MMI determination by 
clear and convincing evidence.   

48. The Judge credited the medical opinion of Dr. Ring in finding claimant fails to 
meet the criteria of the treatment guides for a trial of spinal cord neurostimulation. In 
light of this finding, claimant failed to show it more probably true than not that a trial of 
spinal cord neurostimulation is reasonably necessary to cure and relieve the effects of 
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his injury. Claimant thus failed to prove by a preponderance of the evidence that an 
award of medical benefits requiring insurer to pay for a trial of spinal cord 
neurostimulation is reasonably necessary under the Act. Claimant’s request for a trial of 
spinal cord neurostimulation should be denied. 

49. Claimant reached MMI on February 9, 2009, as determined by Dr. Seufer and 
Dr. Hattem, with Dr. Richman concurring in his report of June 7, 2010. 

50. It is more probably true than not that Dr. Hattem’s permanent medical 
impairment rating of 23% of the whole person more accurately reflects claimant’s 
impairment from the injury because Dr. Hattem obtained valid ROM measurements. Dr. 
Hattem reported: 

Because [claimant’s] first set of 3 flexion and extension measurements were not 
in compliance with the straight leg raise validity test, I obtained 3 additional 
measurements. Because the second set of 3 flexion and extension 
measurements were in compliance with the straight leg raise validity test, a 
flexion impairment is included in this analysis. 

51. In contrast, claimant failed to provide consistent effort during ROM testing 
performed by Dr. Richman at 3 separate appointments.  

52. The Judge upholds insurer’s admission for PPD benefits under the FAL, 
based upon Dr. Hattem’s rating of 23% of the whole person.   
 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
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its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

A. Overcoming the DIME Physician’s Determination of MMI: 

Respondents argue that they have overcome by clear and convincing evidence 
Dr. Richman’s determination that claimant has not and will not reach MMI until he 
undergoes surgical placement of a trial spinal cord stimulator. The Judge agrees. 

The Act defines maximum medical improvement as: 

[A] point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.  The 
requirement for future medical maintenance which will not significantly 
improve the condition or the possibility of improvement or deterioration 
resulting from the passage of time shall not affect a finding of maximum 
medical improvement.  The possibility of improvement or deterioration 
resulting from the passage of time alone shall not affect a finding of 
maximum medical improvement. 

(Emphasis added). Section 8-40-201(11.5), supra. 

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of opinion between physicians fails to constitute error.  See, Gonzales v. 
Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 
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Here, the DIME physician, Dr. Richman, provided three different opinions 
regarding MMI.  On June 7, 2010, Dr. Richman determined claimant had reached MMI.  
On July 1, 2010, Dr. Richman rescinded his opinion that claimant had attained MMI.  On 
that occasion, he opined claimant was not at MMI based on the report of Dr. Lazar that 
claimant required an additional fusion surgery to his low back.  However, when Dr. 
Lazar admitted that his recommendation for additional fusion surgery was ill-advised, 
Dr. Lazar instead recommended spinal cord stimulation.  Based on that report from Dr. 
Lazar, Dr. Richman opined on May 18, 2011, that claimant did not require additional 
fusion surgery, but was not at MMI until he underwent surgical placement of a trial 
spinal cord stimulator. 

The Judge found the respondents showed it is highly probable Dr. Richman erred 
in determining claimant has not reached MMI.  Respondents thus overcame Dr. 
Richman’s MMI determination by clear and convincing evidence.  The Judge found 
respondents have shown it highly probable Dr. Richman was incorrect in determining 
claimant had not reached MMI because of Dr. Lazar’s recommendation for another 
fusion surgery, which Dr. Lazar later rescinded. Additionally, respondents showed it 
highly probable Dr. Richman is incorrect in determining claimant has not reached MMI 
because he feels neurostimulation is a reasonable treatment option for claimant’s 
chronic pain complaints. Dr. Richman’s opinion was based on Dr. Lazar’s 
recommendation for a trial of spinal cord neurostimulation.  Dr. Richman again 
mistakenly relied upon Dr. Lazar’s recommendation.   

The Judge found that Dr. Richman lacks the training or expertise to evaluate 
whether claimant is a reasonable candidate for neurostimulation. Dr. Richman admitted 
in testimony that he would defer to the evaluation of an expert, such as Dr. Ring, to 
evaluate claimant for trial of neurostimulation. The Judge found Dr. Ring has evaluated 
claimant under the criteria of the treatment guides and determined claimant is not a 
candidate for trial of neurostimulation. The Judge found Dr. Ring’s medical opinion and 
analysis under the treatment guides more persuasive than the medical opinion of Dr. 
Richman regarding neurostimulation. Respondents thus overcame Dr. Richman’s MMI 
determination by clear and convincing evidence.   

The Judge concludes that claimant reached MMI on February 9, 2010, as 
determined by Dr. Seufer, with Dr. Richman concurring in his report of June 7, 2010. 

B.  Spinal Cord Stimulation Trial: 

Claimant argues he has proven by a preponderance of the evidence that trial of a 
spinal cord stimulator is reasonable and necessary to cure and relieve the effects of his 
injury. The Judge disagrees. 

 Respondents are liable for authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects of an industrial injury.  Section 8-42-101(1)(a), 
supra; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).   
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 As found, claimant failed to show it more probably true that a trial of 
neurostimulation is reasonable and necessary to cure and relieve the effects of his 
injury.  The Judge credited the medical opinion of Dr. Ring in finding claimant failed to 
show it more probably true than not that a trial of spinal cord neurostimulation is 
reasonably necessary to cure and relieve the effects of his injury. Claimant thus failed to 
prove by a preponderance of the evidence that an award of medical benefits requiring 
insurer to pay for a trial of spinal cord neurostimulation is reasonably necessary under 
the Act.  

 The Judge concludes that claimant’s request for an award of medical benefits to 
pay for a trial of spinal cord neurostimulation should be denied and dismissed. 

C. Permanent Medical Impairment: 

The parties ask for a determination of claimant’s permanent medical impairment 
in the event Dr. Richman’s ratings have been overcome by clear and convincing 
evidence.  The Judge found the respondents showed it is highly probable Dr. Richman 
erred in his determination of permanent medical impairment.   

Ultimately, the questions of whether the DIME physician properly applied the 
AMA Guides, and whether the rating was overcome by clear and convincing evidence, 
are questions of fact for determination by the ALJ.  Wackenhut Corp. v. Industrial Claim 
Appeals Office, 17 P.3d 202 (Colo. App. 2000).  Once an ALJ determines “the DIME’s 
rating has been overcome in any respect,” the ALJ is “free to calculate the claimant’s 
impairment rating based upon the preponderance of the evidence” standard.  Deleon v. 
Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO, November 16, 2006).   

Here, the Judge found it more probably true than not that Dr. Hattem’s 
permanent medical impairment rating of 23% of the whole person more accurately 
reflects claimant’s impairment from the injury.  Dr. Hattem obtained valid ROM 
measurements, something Dr. Richman, the DIME physcian, was unable to obtain 
because claimant failed to provide consistent effort during ROM testing performed by 
Dr. Richman at three separate appointments.  

The Judge thus upholds insurer’s admission for PPD benefits under the FAL, 
based upon Dr. Hattem’s rating of 23% of the whole person. 

 
ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant reached MMI on February 9, 2010, as determined by Dr. Seufer, 
with Dr. Richman concurring in his report of June 7, 2010. 

2. Claimant’s request for an award of medical benefits to pay for a trial of 
spinal cord neurostimulation is denied and dismissed. 
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3. Insurer shall pay claimant PPD benefits based on Dr. Hattem’s rating of 
23% of the whole person, as reflected in the March 26, 2010 FAL, and may credit any 
previous payment of PPD benefits against this award.    

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for future 
determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _January 26, 2012___ 

Michael E. Harr, 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-851-412 

ISSUES 

1. Compensability; 
2. Average Weekly Wage (AWW); 
3. Temporary total disability benefits (TTD) from March 21, 2011 and continuing;  
4. Medical benefits; and 
5. Termination for Cause. 

 

FINDINGS OF FACT 
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1. The Claimant began working for the Employer on or about August 21, 
2009.  The Claimant was a machine operator.  Her hours in March 2011 were from 7:00 
a.m. to 3:20 p.m.   

2. In March 2011, the Claimant’s pay was $8.95 per hour and she worked 40 
hours per week.  She also received a holiday bonus in the amount of $250.00.  
Therefore, Claimant earned $18,866.00 per year divided by 52 weeks equals $362.81.  
Claimant’s AWW is $362.81. 

3. As a machine operator, the Claimant worked on many different machines 
for the Employer.  On March 21, 2011, she was working on machine #14.  The Claimant 
placed molds into this machine.  The Claimant testified that the operation of this 
machine was different than others in that this machine was very fast and the work was 
repetitive.  The Claimant testified that she worked on machine #14 once or twice a week 
and on previous occasions she felt tension and tiredness in the shoulders and hands.     

4. The molds for machine #14 did not weight more than seven pounds.  This 
machine held two molds per cycle.  Each mold came apart in two pieces.  The Claimant 
placed the molds into the machine with both hands, one at a time.  When the Claimant 
placed the molds into the machine her right arm was extended.   

5. The Claimant did not have problems with her right shoulder and clavicle 
area prior to March 21, 2011.  The Claimant had never seen a doctor for treatment of 
the right shoulder or clavicle area before March 21, 2011.  Prior to starting work on 
March 21, 2011, Claimant was not having any physical problems.   

6. According to the Claimant’s testimony and the work place video, at 
approximately 8:50 a.m. on March 21, 2011, machine #14 stopped working.  Claimant 
testified that when the machine stopped, the molds fell on the floor, she bent down to 
pick them up, and when she picked them up, she felt “like the bone fell out of place.”  
She testified that the “bone popping” that she felt was in the chest or clavicle area. 

7.    The surveillance video at 8:50:22 a.m. shows Claimant crouching down, 
reaching under the molding machine with her left arm and left hand and grabbing an 
object.  Claimant then stands up, shifts the object to both hands, turns to her right, and 
sets the object on the table.  The video subsequently shows Claimant putting the object 
pieces back together.  Claimant then talked to another female employee and rubbed her 
right clavicular area and neck.   

8. Claimant showed both *CW, co-worker, and *ME, manufacturing engineer, 
her right sternoclavicular/collarbone area after the incident.   

9. *CW testified that she worked on machine #14 with Claimant on the date 
of incident.  *CW testified that as the day went on, the machine stopped because it ran 
out of the plastic material that makes the dog toys.  *CW stated the molds weigh 5-7lbs 
and only two molds could fit into the machine at one time.  *CW saw Claimant pick up 
the molds after they fell and place them on the table.  Claimant then told *CW that she 
felt something pop, *CW asked where, and Claimant pointed to the clavicle area.   
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10. *CW testified that she observed a bump on the collarbone, it looked 
bruised, and there was a discoloration or reddish-bluish mark on the collarbone when 
Claimant showed her the sternoclavicular area.    

11.  Mr. *ME testified that on March 21, 2011, Claimant advised that when she 
picked up molds that had fallen out of the machine, her collarbone popped out. Mr. *ME 
testified that he observed Claimant’s right collarbone and it was a darker color and had 
a bluish-purple tint on the bump area.  He stated that it was definitely a noticeable mark. 

12. After the injury, Claimant filled out a report for the Employer and was 
referred to Care Plus Medical Center. Claimant treated with Dr. Bassett on March 21, 
2011.  Claimant reported that she picked up the molds and felt a pop in the right neck 
and anterior chest area.  She also felt like there was a lump in the clavicle.  Dr. Bassett 
performed an examination and her assessment was that she suspected “primarily a 
severe cervical strain, spasm, now with a brachial plexus strain.  Less suspicious for a 
rotator cuff tear as nothing was acutely jerked or fell or dropped or anything.  Other 
thought would be an AC separation but again nothing jerked or fell or dropped so no 
sudden movements.”  (Claimant’s Exhibit 2).  Claimant was given medications and 
taken off work. 

13. On March 21, 2011, Claimant’s radiographs from Care Plus Medical 
Center were interpreted by Dr. Sachin Talusani at Twin Peaks Medical Imaging.  The 
images were of Claimant’s right shoulder.  Claimant’s glenohumeral and 
acromioclavicular alignment were normal.  No fracture or dislocation was demonstrated.  
There were no bony lesions or erosions.  The resulting impression was negative right 
shoulder.    

14. Claimant informed the Employer after the doctor appointment that she was 
to be off work for one week.  Claimant was next seen by Dr. Bassett on March 23, 2011.  
At that time the Claimant was released to return to work with restrictions.  However, 
Employer did not offer modified duty work. Mr. *ME testified that Claimant’s daughter 
called him every Friday except for one after the injury to advise him of the Claimant’s 
condition.  He confirmed, that the Claimant maintained contact with the employer for the 
purposes of maintaining her employment.   

15.  Claimant had a follow-up appointment scheduled with Dr. Bassett on 
March 30, 2011.  When she appeared for the appointment she was told that the 
appointment had been cancelled because her claim had been denied.    

16. On March 28, 2011, Insurer sent a letter to Dr. Bassett informing her that 
the claim was denied and that payment for treatment would not be authorized. 
(Claimant’s Exhibit 10). 

17. Respondents filed a Notice of Contest on March 28, 2011.  Claimant then 
treated with her personal physician, Dr. Messner, who diagnosed Claimant with a 
severe sprain/strain of the sternoclavicular joint.  On March 31, 2011, Dr. Messner 
imposed work restrictions. 
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18. Claimant was denied medical treatment on March 30, 2011 for non 
medical reasons.  Her appointment with Dr. Bassett was cancelled due to denial of the 
claim.  Therefore, the right of selection passed to Claimant and she chose Dr. Messner.  
Dr. Messner is an authorized treating physician. 

19. Respondents subsequently authorized Care Plus Medical Center to 
provide treatment during the denial of the claim.  Claimant was seen by Dr. McKenna on 
July 12, 2011. Dr. McKenna took a history of injury from Claimant and noted, “Patient 
states she sustained an injury lifting metal plates from the floor.”  Dr. McKenna 
documented that Claimant had complaints of pain in the sternoclavicular area on the 
right and superior trapezius area of the right shoulder.  Dr. McKenna diagnosed 
Claimant with sternoclavicular subluxation at the right sternoclavicular joint and 
secondary muscle spasms and tension up through the superior trapezius and right 
paracervical muscles.  Dr. McKenna opined, “Certainly the mechanism of injury as 
described by the patient would be consistent with the physical findings noted today.  I 
would recommend x-ray certainly of the sternoclavicular joint with possible follow up 
CT/MRI to help further define the tears in the sternoclavicular ligaments.”  He imposed 
restrictions to include no use of the right upper extremity.  Claimant continued to be 
unable to perform her regular job and modified duty was not offered by Employer. 

20. Respondents retained Dr. Jeffrey Wunder to perform an independent 
medical examination.  Dr. Wunder evaluated Claimant and issued a report dated August 
8, 2011.  Dr. Wunder testified via deposition on October 31, 2011.      

21. Dr. Wunder’s cervical examination of Claimant was unremarkable, there 
was no tenderness, and there was no restriction in mobility.  Claimant’s right shoulder 
examination revealed diffuse tenderness in a nonspecific pattern. Dr. Wunder noted 
prominence at the sternoclavicular (SC) joint.  He diagnosed Claimant with right SC joint 
strain/dislocation and probable myofascial right scapular pain.    

22. Dr. Wunder testified within a reasonable degree of medical probability that 
based on his examination of the Claimant, his review of the surveillance video from the 
employer’s site, and his review of the records, Claimant’s SC joint strain/dislocation was 
not caused by the 3/21/11 incident.    

23. Dr. Wunder explained that sternoclavicular joint strains or subluxations are 
fairly rare injuries.  He stated that if this were a type of injury that could be related to 
lifting such light objects, doctors would be seeing significantly more of these kinds of 
injuries.  Dr. Wunder stated that in his 25 years of practice, he has seen less than ten 
such SC injuries and they were all traumatic injuries.  For instance, Dr. Wunder stated 
he is treating a patient now with an SC joint injury.  This patient was employed as an 
independent contractor in Iraq, was changing wheels on a big piece of equipment, and 
the wheel tipped over and fell on him.  This patient had the same presentation as the 
Claimant i.e. swelling and tenderness at the SC joint.    

24. Dr. Wunder stated that the most common mechanism of injury for an SC 
joint injury is trauma around the shoulder that causes the shoulder to rotate and puts 
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force on the AC joint to actually cause it to sublux or dislocate.  Dr. Wunder opined that 
lifting the molds, which are a light weight, could not have produced a subluxation of the 
SC joint.   

25. Dr. Wunder testified that trauma as related to an SC joint injury constitutes 
either a direct hit to the shoulder or indirect where the shoulder is directly affected, 
rotated, and causes force along the clavicle to actually cause the joint to sublux.    

26. Consistent with Dr. Wunder’s testimony, per Rule 17, Exhibit I, pages 61-
62 of the Medical Treatment Guidelines (MTG), a sternoclavicular dislocation or injury 
occurs when there is sudden trauma to the shoulder or anterior chest wall.  Also, per the 
MTG, physical findings of SC injuries include pain at the sternoclavicular area; 
abrasions on the chest wall, clavicle, and shoulder; and deformities in the above 
regions.   

27. In his August 8, 2011 report, Dr. Wunder opined, “As noted, this patient 
probably had some component of myofascial pain in the scapular area related to her 
work on this specific machine.  No other findings could be work related in my opinion.” 

28. In an undated document, Dr. McKenna responded to Respondents’ letter 
dated August 29, 2011 requesting that Dr. McKenna review the video of 3/21/11 from 
Employer and Dr. Wunder’s IME report and opine on causation, MMI, impairment rating, 
work restrictions, and medical maintenance benefits.  After reviewing the video, Dr. 
McKenna responded, “I did not see any particular activity that could be described as an 
injury.”  He further opined, “I therefore cannot specifically say that the patient sustained 
the right sternoclavicular subluxation that I observed with this activity of reaching under 
the molding machine.”  

29. Claimant returned to Dr. McKenna on September 20, 2011.  He prescribed 
Ultram and released Claimant to return to work without restrictions. (Respondents’ 
Exhibit M). 

30. Mr. *ME testified that Claimant is no longer an employee of Employer as 
she was terminated on October 3, 2011.  The Employer letter dated October 3, 2011 
and addressed to Claimant indicates Claimant was terminated for cause due to 
dishonesty in violation of employee conduct policies.  Respondents failed to prove what 
“dishonesty” Claimant is alleged to have engaged in, and how that action was an 
intentional violation of company policy.  Therefore, Claimant was not responsible for 
termination. 

31. On October 4, 2011, Claimant was evaluated by Edwin Healey, M.D.  In 
Dr. Healey’s report, he sets forth a detailed history of the onset of Claimant’s pain as 
follows: “She states squatted down to reach under a table with her right arm and putting 
the mold back into the machine she felt a pop over her right sternoclavicular joint and 
noted the area was hot.”  This history is inconsistent with the video taken by Employer 
on March 21, 2011. 

32. Dr. Healey set forth in his report: 
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“Based on my review of the video surveillance tape and investigative 
report, it is my opinion, with a reasonable degree of medical probability, 
that Ms.  Luna did sustain an injury to her right sternoclavicular joint on 
March 21, 2011, which has progressed to involve referred pain to her 
right shoulder, with loss of range of motion of the right shoulder and a 
possible thoracic outlet syndrome versus brachial plexus compression 
due to the chronic pain, spasm and hypermobility of her right 
sternoclavicular joint.  The astute chiropractor made an immediate 
diagnosis of her problem.  Also, her other treating physicians have 
subsequently concurred that her injury was an injury to her 
sternoclavicular joint.  X-rays confirm that she has some displacement 
of her sternoclavicular joint.  Therefore, it is my opinion that the 
reaching that she performed with her right arm under the machine along 
with other repetitive activities on March 21, 2011, but particularly the 
reaching to pick up the pin that had fallen and then placing it back into 
the molding machine is the proximate cause of her current, ongoing 
complaints of sternoclavicular pain, right shoulder and right upper 
extremity pain, tingling and numbness…   

I do agree with Dr. Wunder that there is a myofascial pain component to 
her problem due to the fact that she did perform a repetitive activity, 
which is well documented on the video surveillance tape.  This included 
lifting, placing the pin in the machine and repetitively closing the door.  
Also, she states that she had to exert some pressure to release the pin 
from the toy duck.  

It is my opinion that she may have had mild incipient myofascial pain 
but this was permanently aggravated as a result of her injury to her 
sternoclavicular joint on March 21, 2011.  Ms. Luna, therefore, requires 
evaluation and medical treatment for her workers’ compensation injury 
of March 21, 2011. 

*    *    *    * 

The medical literature indicates that significant trauma is usually 
associated with sternoclavicular sprain and dislocation but minor 
trauma may also cause this condition in some susceptible individuals.”  
(Claimant’s exhibit #8) 

33. Dr. Healey’s opinion that the sternoclavicular joint injury is work related is 
not persuasive.  Dr. Healey’s opinion is based on an inaccurate history of injury.  
Claimant did not reach under the machine with her right hand nor pick up the molds with 
her right hand and place them back into the machine.   

34. Claimant has proven by a preponderance of the evidence that she 
sustained a myofascial pain of the trapezius and right paracervical muscles on March 
21, 2011 arising out of and in the course and scope of her employment.  Dr. Bassett 
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opined that Claimant sustained a severe cervical strain on March 21, 2011.  This 
opinion is credible and persuasive.  Dr. Bassett examined Claimant on the date of injury 
and was thus able to assess Claimant’s condition shortly after the injury.  On July 12, 
2011, Dr. McKenna diagnosed muscle spasms and tension up through the superior 
trapezius and right paracervical muscles.  This opinion is credible and persuasive.  
Additionally, Dr. Wunder opined in his August 8, 2011 report, “As noted, this patient 
probably had some component of myofascial pain in the scapular area related to her 
work on this specific machine.  No other findings could be work related in my opinion.”   

35. Claimant has not proven by a preponderance of the evidence that she 
sustained a compensable clavicular subluxation at the right sternoclavicular joint.  Drs. 
Wunder and McKenna’s opinions on causation of this condition are credible and 
persuasive.   

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado, (“Act”) 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), C.R.S. The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence. 
Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably true than 
not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201, C.R.S. 
 

2. The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 
 

4. In order to recover benefits a claimant must prove that she sustained a 
compensable injury.  A compensable injury is one which arises out of and in the course 
of employment. Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origins in an employee’s work-related 
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functions.  There is no presumption that an injury which occurs in the course of a 
worker’s employment arises out of the employment. Finn v. Indus. Comm’n, 165 Colo. 
106, 437 P.2d 542 (1968). It is the claimant’s burden to prove by a preponderance of 
the evidence that there is a direct causal relationship between the employment and the 
injuries.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989). ). Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought. 
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999);Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997. 
 

5.  Claimant has proven by a preponderance of the evidence that she 
sustained  myofascial pain of the trapezius and right paracervical muscles on March 21, 
2011 arising out of and in the course and scope of her employment.  Dr. Bassett opined 
that Claimant sustained a severe cervical strain on March 21, 2011.  This opinion was 
found credible and persuasive.  Dr. Bassett examined Claimant on the date of injury and 
was thus able to assess Claimant’s condition shortly after the injury.  On July 12, 2011, 
Dr. McKenna diagnosed muscle spasms and tension up through the superior trapezius 
and right paracervical muscles.  This opinion was found credible and persuasive.  
Additionally, Dr. Wunder opined in his August 8, 2011 report, “As noted, this patient 
probably had some component of myofascial pain in the scapular area related to her 
work on this specific machine.  No other findings could be work related in my opinion.”   

 
6. Claimant did not proven by a preponderance of the evidence that she 

sustained a compensable clavicular subluxation at the right sternoclavicular joint.  Dr. 
Healey’s opinion that the sternoclavicular joint injury is work related was not found 
persuasive because his opinion was based on an inaccurate history of injury.    The 
testimony of Dr. Wunder and the Medical Treatment Guidelines establish that 
Claimant’s alleged mechanism of injury i.e. lifting molds that weigh approximately seven 
pounds cannot cause the type of injury that Claimant alleges she sustained i.e. right 
sternoclavicular joint subluxation. Dr. McKenna and Dr. Wunder stated that they could 
not opine within a reasonable degree of medical probability that the Claimant sustained 
her right sternoclavicular subluxation by the activity of reaching under the molding 
machine and picking up the molds.  These opinions were found credible and 
persuasive. 

 
 7. Pursuant to Section 8-42-101(1)(a), C.R.S., employers are liable for 

medical treatment which is reasonable and necessary to cure or relieve the effects of an 
industrial injury. Snyder v. Industrial Claim Appeals Office, 942 P.2d, 1337 (Colo. App. 
1997).  The question of whether a proposed treatment is reasonable and necessary is 
generally one of fact for determination by ALJ.  Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d, 1192 (Colo. App. 2002); Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d, 251 (Colo. App. 1999). 

 
8. Section 8-43-404(5)(a) contemplates that respondents will designate a 

physician who is willing to provide treatment without regard to non-medical issues such 
as the prospects for payment in the event the claim is ultimately denied.  Lutz v. 
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Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of 
Colorado Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  However, the fact 
that an ATP stops providing treatment based on the medical determination that further 
treatment is not warranted does not automatically authorize the claimant to change 
physicians.  Rather, the claimant must seek applicable statutory remedies such as 
submitting a request for a change of physician or seeking a DIME.  See Bilyeu v. 
Babcock & Wilcox Inc., W.C. No. 4-349-701 (I.C.A.O. July 24, 2001), aff’d., Bilyeu v. 
Industrial Claim Appeals Office, (Colo. App. No. 01CA1505, April 11, 2002) (not 
selected for publication).  Whether the ATP has refused to provide treatment for non-
medical reasons is a question of fact for the ALJ.  Ruybal v. University of Colorado 
Health Sciences Center, supra. 

 
9. Respondents are responsible for the treatment for Claimant’s myofascial 

pain of the trapezius and right paracervical muscles provided by Care Plus Medical 
Center where Employer sent Claimant for treatment.  Respondents are also responsible 
for the expenses from Dr. Messner who Claimant sought treatment with in March and 
April 2011 when Respondents denied her claim and denied medical treatment.  As 
found, Claimant was denied medical treatment on March 30, 2011 for non medical 
reasons. 

 
10. Section 8-42-102(2), C.R.S., requires the ALJ to base the Claimant's 

AWW on her earnings at the time of injury.  However, under certain circumstances the 
ALJ may determine the claimant's AWW from earnings received on a date other than 
the date of injury.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008); 
Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Specifically, § 8-42-102(3), 
C.R.S., grants the ALJ discretionary authority to alter the statutory formula if for any 
reason it will not fairly determine the claimant's AWW.  Coates, Reid & Waldron v. Vigil, 
856 P.2d 850 (Colo. 1993).  The overall objective in calculating the AWW is to arrive at 
a fair approximation of the claimant's wage loss and diminished earning capacity.  
Campbell v. IBM Corp., supra.  Where the claimant’s earnings increase periodically 
after the date of injury the ALJ may elect to apply § 8-42-102(3) and determine that 
fairness requires the AWW to be calculated based upon the claimant’s earnings during 
a given period of disability, not the earnings on the date of the injury.  Avalanche 
Industries, Inc. v. Clark, supra; Campbell v. IBM Corp., supra.   

 
11. In March 2011, the Claimant’s pay was $8.95 per hour and she worked 40 

hours per week.  She also received a holiday bonus in the amount of $250.00.  
Therefore, Claimant earned $18,866.00 per year divided by 52 weeks equals $362.81.  
Claimant’s AWW is $362.81. 
 

12. To prove entitlement to TTD benefits, the Claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that he left work 
as a result of the disability, and that the disability resulted in an actual wage loss.  PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-
103(1)(a), C.R.S., requires the claimant to establish a causal connection between a 
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work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements: (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment 
of wage earning capacity as demonstrated by claimant's inability to resume his prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-105(3), 
C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, supra. 

 
13. Claimant was taken off work by her authorized treating physician, Dr. 

Bassett on March 21, 2011.  She was provided work restrictions by Dr. Bassett on 
March 23, 2011 and Employer did not offer Claimant modified duty.  She remained off 
work under work restrictions until September 20, 2011 when Dr. McKenna released her 
to regular duty.  Therefore, Claimant is entitled to TTD from March 21, 2011 until 
September 20, 2011.   

 
14. A claimant found to be responsible for his or her own termination is barred 

from recovering temporary disability benefits under the Act. §§ 8-42-103(1)(g), 8-42-
105(4). Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004).  Because the 
termination statutes constitute an affirmative defense to an otherwise valid claim for 
temporary disability benefits, the burden of proof is on the Respondents to establish the 
Claimant was "responsible" for the termination from employment.  Henry Ray Brinsfield 
v. Excel Corporation, W.C. No. 4-551-844 (I.C.A.O. July 18, 2003).  Whether an 
employee is at fault for causing a separation of employment is a factual issue for 
determination by the ALJ. Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129 
(Colo. App. 2008).  In Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002), the court held the term “responsible” as used in the 
termination statutes reintroduces the concept of “fault” as it was understood prior to the 
Supreme Court’s decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).   
Thus, a finding of fault requires a volitional act or the exercise of a degree of control by 
a claimant over the circumstances leading to the termination. Gilmore v. Industrial Claim 
Appeals Office, supra; Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995); Brinsfield v. Excel Corp., 
supra. 

 
15. Violation of an employer’s policy does not necessarily establish the 

claimant acted volitionally with respect to a discharge from employment.  Gonzales v. 
Industrial Commission, 740 P.2d 999 (Colo. 1987).  However, a claimant may act 

volitionally if he is aware of what the employer requires and deliberately fails to perform 
accordingly.  Gilmore v. Industrial Claim Appeals Office, supra.  

16. Mr. *ME testified that Claimant was no longer an employee of Employer as 
she was terminated on October 3, 2011.  The Employer letter dated October 3, 2011 
and addressed to Claimant indicates Claimant was terminated for cause due to 
dishonesty in violation of employee conduct policies.  Respondents failed to prove what 
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“dishonesty” Claimant is alleged to have engaged in, and how that action was an 
intentional violation of company policy.  Therefore, Claimant was not responsible for 
termination. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant TTD from March 21, 2011 until 

September 20, 2011. 

2. Claimant’s AWW is $362.81. 

3. Respondents shall pay for the medical treatment with Care Plus Medical 
Center and Dr. Messner for treatment related to the compensable injury of myofascial 
pain of the trapezius and right paracervical muscles. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 

all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  January 26, 2011 

Barbara S. Henk 
Administrative Law Judge 
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 Did claimant prove by a preponderance of the evidence that her admitted 
average weekly wage should be increased to include the reasonable value of 
room and board? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates a research facility at -A- Station in Antarctica, where 
claimant started working in July of 2007. Claimant sustained an admitted back injury to 
the cervical and lumbosacral regions of her spine while working for employer at -A- on 
April 3, 2008. Robert W. Watson Jr., M.D., was claimant’s authorized treating physician 
in Colorado, who placed her at maximum medical improvement (MMI) as of October 14, 
2008.  

2. Claimant and insurer negotiated claimant’s average weekly wage (AWW) and 
agreed to an AWW of $794.00, after factoring claimant’s bonus and cost of replacing 
her health insurance benefits. Based upon that agreement, insurer filed an amended 
Final Admission of Liability (FAL) on April 29, 2009, admitting liability for temporary 
disability and permanent partial disability benefits based upon the stipulated AWW of 
$794.00. 

3. Following hearing on April 13, 2011, Administrative Law Judge Bruce C. 
Friend entered Findings of Fact, Conclusions of Law, and Order on May 6, 2011. Judge 
Friend granted claimant’s petition to reopen her claim based upon worsening of her 
condition. Judge Friend reserved issues involving AWW and temporary disability 
benefits. 

4. On September 1, 2011, insurer filed an Amended General Admission of 
Liability, admitting liability for temporary total disability (TTD) benefits from August 17, 
2011, ongoing. Insurer based it’s admission for TTD benefits upon the stipulated AWW 
of $794.00.  

5. Employer provided claimant room and board as a fringe benefit to working at -
A-. The lodging at -A- consisted of dormitory-style housing, where claimant shared a 
room with bunk beds and a bathroom down a hallway. Claimant had no kitchen. Meals 
at -A- were instead served in a galley-type setting. Employer and insurer failed to 
provide evidence of the reasonable value of claimant’s room and board at -A-. 

6. Claimant’s testimony concerning her current living expenses was inconsistent 
and unreliable. Claimant stated she currently lives rent-free with her parents in a two-
story home with three bedrooms and a finished basement. Claimant stated that her 
parents pay $900.00 per month for her portion of the rent but that the monthly mortgage 
is $2,000.00. Claimant stated she pays the utilities on the house, which are in her 
parents’ name. Claimant said she had a roommate for a while to help reduce expenses. 
Claimant’s testimony concerning her current living expenses lacks credibility.  
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7. Claimant testified that, prior to leaving for -A- in July of 2007, she paid 
monthly rent of $900.00, monthly utilities of $100.00, and food costs of $130.00 to 
$150.00. Crediting claimant’s testimony, the Judge finds the reasonable value of 
claimant’s room and board in July of 2007 likely was $1,130.00. 

8. Claimant showed it more probably true than not that an AWW of $1,054.77 
($1,130.00 x 12 = $13,560.00 ÷ 52 = $260.77 + $794 = $1,054.77) more accurately 
reflects her wage loss and loss of earning capacity as a result of her injury.  

9. There was no persuasive evidence otherwise showing that, with respect to 
future benefits after insurer filed the FAL, claimant intentionally relinquished or waived 
her right to increase her AWW based upon the reasonable value of room and board.   

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues she has proven by a preponderance of the evidence that her 
AWW should be increased to include the reasonable value of room and board. The 
Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The ALJ must determine an employee's average weekly wage (AWW) by 
calculating the money rate at which services are paid the employee under the contract 
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of hire in force at the time of injury, which must include any advantage or fringe benefit 
provided to the employee in lieu of wages.  Celebrity Custom Builders v. Industrial 
Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-40-201(19)(b), supra, 
requires calculation of an injured employee's AWW to include:  

 
[T]he reasonable value of board, rent, housing, and lodging received from 
the employer, the reasonable value of which shall be fixed and determined 
from the facts by the division in each particular case …. 

The overall objective of calculating AWW is to arrive at a fair approximation of claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Commercial 
Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997). 

 Here, the Judge found claimant showed it more probably true than not that an 
AWW of $1,054.77 more accurately reflects her wage loss and loss of earning capacity 
as a result of her injury. Claimant proved by a preponderance of the evidence that her 
AWW should be increased by $260.77 to reflect the reasonable value of room and 
board.   

 As found, the reasonable value of claimant’s room and board in July of 2007 
likely was $1,130.00, based upon the cost she was paying at that time for rent, utilities, 
and food. 

 The Judge concludes that insurer should pay claimant her TTD benefits from 
August 17, 2011, ongoing, based upon an AWW of $1,054.77. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Insurer shall pay claimant TTD benefits from August 17, 2011, ongoing, 
based upon an AWW of $1,054.77. 

2. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
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Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __January 27, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving  counsel for the 
Respondents 3 working days after receipt thereof to file electronic objections as to form.  
The proposed decision was filed, electronically, on January 24, 2012.  No timely 
objections were filed.  After a consideration of the proposed decision, the ALJ has 
modified the proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern compensability and, if 

compensable, medical benefits, average weekly wage (AWW), and temporary total 
disability (TTD) benefits from August 21, 2011 and continuing.   

FINDINGS OF FACT 
 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

Preliminary Findings 

 
 1. The Claimant worked for the Employer since December 24, 2005, as a 
laundry aide.  The Claimant worked approximately ten (10) hours per day, Thursday 
through Saturday.   
 
 2. On August 20, 2011, between 2:00 PM and 2:30 PM, while pushing a 
laundry basket, the basket got caught on something and caused the Claimant to fall to 
the ground.  When he fell to the ground, he struck the back of his head and neck on 
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various items located in the laundry room where he was working at the time.  After a few 
moments, the Claimant rose to his feet and continued his work. 
 
 3. Although the Claimant initially felt pain, he continued to work for another 
hour and a half to two hours during which time he felt no immediate symptoms which 
caused him concern.  He did not report this incident at that time.  Co-employee, *CW, 
began working with the Claimant at 2:30 PM.  The Claimant did not discuss his incident 
with *CW.   
 
 4. On Sunday, August 21, 2011, the day after the incident, the Claimant 
experienced spasms in his right leg.  Once he arrived at work on August 21, 2011, he 
began by pushing and pulling some laundry barrels so that he could gather various 
laundry articles from the facility.  While pushing and pulling these barrels, however, the 
Claimant experienced an onset of weakness which caused him to slowly slide to the 
ground.  He also began to experience numbness and tingling in his right side 
extremities.   
 

5. The Claimant then sought out someone to whom to report the incident.  
He found *A and described the incident that happened the day before.  He also spoke 
with Paxton, a nurse at the facility where he worked and described the incident.  While 
these employees searched for an incident report form for the Claimant to fill out, the 
Claimant found his supervisor, *S, in the laundry room.  He told *S about the incident 
and asked for an incident report.  *S was unable to locate an incident report at the time.   
 
 6. Although the Claimant was informed that he could seek treatment, he was 
not provided with two clear treatment options.  The Claimant contacted his wife and 
then had her drive him to the Medical Center of Aurora Emergency Room (ER).  
 
Credibility 
 
 7. According to *S, the configuration of the room where the Claimant alleged 
that he fell was such that it would not have been possible for the Claimant to have fallen 
in the manner that the Claimant states that he fell.  *S had only worked for the Employer 
for three weeks and she did not witness the Claimant’s fall.  The ALJ finds that the 
Claimant was imprecise and, perhaps, confused about some of the details of his 
traumatic fall.  Although *S’ testimony creates doubts about the alleged mechanism of 
the fall, the Claimant’s aggravation of his neck condition is supported by 
contemporaneous medical records and it would be speculation for the ALJ to infer that 
the Claimant must have fallen outside of work.  Further, despite discrepancies between 
the Claimant’s testimony concerning the configuration of the room where he fell and *S’ 
testimony in that regard, the ALJH accords the benefit of the doubt to the Claimant and 
finds his overall testimony that he fell at work credible. 
 
 8. *CW arrived at work at 2:30 PM.  She testified by telephone that she didn’t 
see the Claimant fall, didn’t hear him say anything about the fall, and observed the 
Claimant to look “normal.”  The Claimant testified that he fell sometime between 2:00 
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PM and 2:30 PM.  According to the Claimant, he recovered his composure within a few 
minutes and continued working.  The ALJ finds that *CW would not have been there 
when the Claimant fell and her observation testimony is not inconsistent with the 
Claimant’s testimony.  Therefore, the ALJ finds that *CW’s testimony does not 
contradict the Claimant’s testimony. 
 
Medical  
 
 9. The Claimant presented to Michael Rauzzino, M.D., an orthopedic 
surgeon.  Dr. Rauzzino became the Claimant’s authorized treating physician (ATP).  Dr. 
Rauzzino noted that the Claimant had a prior C4-C5 fusion and has multi-level cervical 
stenosis and acute central cord syndrome.  After discussion the options with the 
Claimant, Dr. Rauzzino performed a laminectomy from C3-C7, a posterior fusion from 
C3-C5, and an anterior C3-C5 fusion.   
 
 10. Dr. Rauzzino’s evidentiary deposition took place on January 4, 2012.  In 
his deposition, Dr. Rauzzino stated the opinion, within a reasonable degree of medical 
probability that the surgery performed on the Claimant was causally related to the injury 
the Claimant sustained at work on August 20, 2011.  Prior to the incident, the Claimant’s 
degenerative changes were asymptomatic.  The Claimant only became symptomatic 
after the traumatic event at work that took place on August 20, 2011.  Dr. Rauzzino was 
of the opinion that this would be consistent with the type of injury that the Claimant 
suffered.  Dr Rauzzino stated that symptoms would not have developed 
instantaneously, but would have developed over a short period of time.  This would 
happen over the course of a day or so because there is swelling inside the spinal cord 
which takes time to develop.  Dr. Rauzzino stated that the Claimant is not at maximum 
medical improvement (MMI) and he would expect the Claimant to have some 
permanent injury.  Dr. Rauzzino stated that the Claimant still needs “aggressive physical 
therapy, rehab, all of the things that go with that.”  The ALJ infers and finds that Dr. 
Rauzzino has rendered a medical opinion, to a reasonable degree of probability, that 
the Claimant’s aggravated neck condition was causally related to the work-related fall of 
August 21, 2011.  Dr. Rauzzino’s opinion, in this regard, is medically undisputed. 
 
 11. The Claimant was hospitalized from August 21, 2011, through September 
1, 2011, for the work-related injury and was released by Dr. Rauzzino on September 1, 
2011 with the restrictions of no lifting over ten pounds.  
 

12.  The Claimant saw Dr. Rauzzino for a follow-up appointment on September 
2, 2011. Dr. Rauzzino placed additional restrictions on the Claimant, stating that “while 
he is recovering from surgery, he will not be able to work for a minimum of three 
months, perhaps longer depending on how he recovers from his spinal cord surgery.  
According to Dr. Rauzzino,  the Claimant is not MMI. 

 
Ultimate Findings  
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13. The Claimant has proven that it is more likely than not that he sustained a 
compensable aggravation of his cervical condition at work on August 21, 2011.  
Therefore, he has proven a compensable work-related injury by a preponderance of the 
evidence.  The Claimant’s fall at work on August 21, 2011 aggravated and accelerated 
his preexisting condition so as to render it disabling and in need of medical treatment. 
 
 14. The Claimant has proven that he was not offered two separate and 
independent medical providers when he reported the work-related nature of his injury to 
his Employer.  Thereupon, he selected Dr. Rauzzino, a Level 2 accredited 
neurosurgeon as his ATP.  Further, the Claimant has proven, by preponderant 
evidence, that the medical care and treatment for the aggravation of his back condition 
on August 21, 2011 was, and is, causally related to the injury incident at work and 
reasonably necessary to cure and relieve the effects of that injury. 
 
 15. The parties stipulated at the commencement of the hearing that if the 
claim were determined to be compensable, the Claimant’s AWW is $416.17, and the 
ALJ so finds.  This AWW yields a TTD rate of $277.44 per week, or $39.63 per day. 
 
 16. The Claimant is not at MMI, he has not been released to return to work 
without restrictions.  He has not actually returned to work nor has he been offered 
modified work, and he has been sustaining a 100% temporary wage loss since August 
22, 2011.  Therefore, he has proven, by preponderant evidence, that he has been 
temporarily and totally disabled since August 22, 2011 and continuing.  The period from 
August 22, 2011 through the hearing date, January 17, 2012, both dates inclusive, is 
149 days. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
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a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found,  
the Claimant’s overall testimony concerning his work-related fall is credible for the 
reasons specified in Findings Nos. 7 and 8.  Dr. Rauzzino’s medical opinion concerning 
the causal relatedness and the reasonable necessity of the treatment and surgery, as 
found, is medically undisputed.  See, Annotation, Comment: Credibility of Witness 
Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, 
maintaining that the fact finder is not free to disregard un-contradicted testimony. 
 
Compensability 
 

b. An employer takes an employee as he finds him, and if an injury is 
significant in that there is a direct causal relationship between the precipitating event 
and the resulting disability, an industrial injury is still compensable if it has caused a 
dormant pre-existing condition to become disabling.  Colo. Fuel & Iron Corp v. Indus 
Comm’n, 151 Colo. 18, 379 P.2d 153 (1962).  A compensable injury is one that arises 
out of and in the course of employment. § 8-41-301(1) (b), C.R.S. The "arising out of" 
test is one of causation. If an industrial injury aggravates or accelerates a preexisting 
condition, the resulting disability and need for treatment is a compensable consequence 
of the industrial injury. Thus, a claimant's personal susceptibility or predisposition to 
injury does not disqualify the claimant from receiving benefits.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a compensable new 
injury if the employment-related activities aggravate, accelerate, or combine with the 
pre-existing condition to cause a need for medical treatment or produce the disability for 
which benefits are sought. § 8-41-301(1) (c), C.R.S. See Merriman v. Industrial 
Commission, 120 Colo. 400, 210 P.2d 448 (1949); Anderson v. Brinkoff, 859 P.2d 819 
(Colo. 1993); National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997).  Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 
4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., 
W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, the Claimant’s fall at work on 
August 21, 2011 aggravated and accelerated his preexisting condition so as to render 
him disabled and in need of medical treatment. 

 
Medical 
 

 c. Where an employer fails to exercise its right to select a treating physician, 
the employee’s right to select her own physician becomes vested.  Rogers v. Industrial 
Claim Appeals Office, 746 P.2d. 565 (Colo. App. 1987).  If the services of a physician 
are not tendered at the time of the injury, the employee shall have a right to select a 

physician or chiropractor.  §8-43-404(5) (a) (1) (A), C.R.S.  Pursuant to § 8-43-404 (5) 

(a) (I) (A), C.R.S., the employer is required to furnish an injured worker a list of at least 
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two physicians or two corporate medical providers, in the first instance. An employer’s 
right of first selection of a medical provider is triggered when the employer has 
knowledge of the accompanying facts connecting the injury to the employment.  Jones 
v. Adolph Coors Co., 689 P. 2d 681 (Colo. App. 1984).  An employer must tender 
medical treatment forthwith on notice of an injury or its right of first selection passes to 
the injured worker.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 
1987).  As found, the Employer did not offer the Claimant two medical providers after 
the Claimant reported the work-related nature of his injury, and the Claimant was taken 
to the Aurora Medical Center ER where Dr. Rauzzino performed surgery and became 
the Claimant’s ATP.  Thus, these two medical providers were authorized by operation of 
the statute. 
 
 d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, the Claimant’s medical treatment 
is causally related to the aggravation of his cervical condition on August 21, 2011.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects of the 
industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). As found, all of the Claimant’s medical care and treatment, as 
reflected in the evidence, was and is reasonably necessary.  
 
Average Weekly Wage 
 
 e. The Claimant’s AWW is $416.17, as stipulated and found. 
 
Temporary Total Disability 
 
 f. To establish entitlement to temporary disability benefits, the Claimant must 
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is the result of the industrial disability.  Section 8-42-103(1), 
C.R.S. (2006); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Disability 
from employment is established when the injured employee is unable to perform the 
usual job effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is true because the employee’s restrictions presumably impair his 
opportunity to obtain employment at pre-injury wage levels.  Kiernan v. Roadway 
Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  There is no 
statutory requirement that a claimant must present medical opinion evidence from of an 
attending physician to establish her physical disability.  See Lymburn v. Symbois Logic, 
952 P.2d 831 (Colo. App. 1997).  Rather, the Claimant’s testimony alone is sufficient to 
establish a temporary “disability.” Id.  As found, the Claimant has been temporarily and 
totally disabled since August 22, 2011 and continuing. 
 

          g. Once the prerequisites  TTD are met (e.g., no release to return to full duty, 
MMI has not been reached, a temporary wage loss is occurring,  modified employment 
is not offered, and there is no actual return to work), TTD benefits are designed to 
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compensate for temporary wage loss. TTD benefits are designed to compensate for a 
100% temporary wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 
2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  
As found, the Claimant has met all of these prerequisites for TTD since August 22, 2011 
and continuing. 

Burden of Proof 

h.           The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found,  the Claimant sustained his burden with respect to compensability, authorization 
of medical treatment, medical benefits, AWW and TTD from August 22, 2011 and 
continuing. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 

A. The Respondents shall pay for all reasonable and necessary medical  
care provided by Dr. Rauzzino and the Medical Center of Aurora, including, but not 
limited to, the Claimant’s laminectomy from C3-C7, his posterior fusion from C3-C5, and 
his anterior C3-C5 fusion, subject to the Division of Workers Compensation Medical Fee 
Schedule. 
 

B. The Respondents shall pay the Claimant temporary total disability benefits  
At the rate of $277.45 per week, or $39.64 per day from August 22, 2011 through 
January 17, 2012, both dates inclusive,  a total of 149 days, in the aggregate amount of 
$5,906.36, which is payable retroactively and forthwith.  From January 18, 2012 until 
cessation or modification of benefits, as provided by law, the respondents shall continue 
to pay the Claimant $277.45 per week in temporary total disability benefits. 
 
 C. the respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts of indemnity benefits due and not paid 
when due.  
 
 D. Any and all issues not determined herein are reserved for future decision. 
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 DATED this______day of January 2012. 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-799-047-01 

ISSUES 

 Did the respondents prove by clear and convincing evidence that the 
DIME physician erred in finding the claimant has not reached maximum 
medical improvement? 

 Did the respondents prove by clear and convincing evidence that the 
DIME physician incorrectly rated the claimant’s permanent medical 
impairment? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 
 

1. On July 6, 2009 the claimant sustained a low back injury while moving a 
concrete form.  The claimant experienced pain in his left lower back.  The pain began 
radiating down the left lower extremity.   

2. The claimant was treated for his injury by the Greeley Medical Clinic (GMC).  
On July 8, 2009 Dr. Thomas Lynch, M.D., and P.A. Michael Dietz of the GMC referred 
the claimant for a lumbar MRI.  On July 13, 2009 P.A. Dietz noted the MRI was positive 
for “L5-S1 HNP” and referred the claimant to orthopedics.  He also referred the claimant 
to Dr. John Charbonneau, M.D., for follow-up care at GMC. 

3. On July 13, 2009 Dr. Mark Grossnickle, M.D., conducted an orthopedic 
examination of the claimant.  The claimant reported low back pain radiating down the 
left leg and numbness and tingling all the way down the left leg into the foot.  The 
claimant was also experiencing trouble sleeping.  Dr. Grossnickle reviewed the MRI and 
reported that it “shows a fairly large left greater than right disk herniation at L5-S1” and 
a “small disk bulge on the left at L4-5.”  Dr. Grossnickle noted positive straight leg 
raising on the left and “mild crossover straight leg raising on the right.”  Dr. Grossnickle 
explained alternative treatments including epidural steroid injections (ESI) and lumbar 
laminectomy surgery.  The claimant preferred surgery because of severe pain and 
muscle weakness. 
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4. On July 16, 2009 Dr. Grossnickle performed surgery described as 
decompression of the left L5 and S1 nerve roots by laminotomy of L5, partial 
facetectomy of L5-sacrum and excision of a herniated nucleus pulposus at L5-sacrucm. 

5. Dr. Charbonneau examined the claimant on July 29, 2009.  The claimant still 
had low back pain, “severe left lower extremity pain” and left lower extremity pain and 
numbness.  Dr. Charbonneau assessed lumbar disc herniation status-post discectomy 
and continuing left lower extremity radiculopathy.  Dr. Charbonneau prescribed Elavil for 
sleep, Vicodin for pain and Lyrica.  The claimant was restricted from work.  On August 
26, 2009 the claimant reported that Elavil helped his sleep and that Lyrica helped his 
radiculopathy although he still had left buttock and thigh pain. 

6. On September 16, 2009 Dr. Charbonneau described the claimant as “tired 
and frustrated and a bit angry.”  This was associated with interruption of the claimant’s 
physical therapy and running out of Lyrica and Vicodin.  The claimant was still 
experiencing pain in the left lower extremity. 

7. On September 28, 2009 Dr. Grossnickle noted that claimant’s pre-operative 
symptoms were only 50% relieved.  Dr. Grossnickle prescribed another MRI to “make 
sure there is no pressure on the nerve root.” 

8. On October 12, 2009 the claimant returned to Dr. Grossnickle.  The claimant 
reported continuing “significant left leg symptoms.”  Dr. Grossnickle reviewed the results 
of the MRI performed on October 8, 2009.  He reported that the MRI results showed a 
small central disk protrusion at L5-S1, significant lateral gutter stenosis secondary to 
short pedicles and some bone spurring of the inferior facet tear, and a small disk 
herniation foraminally on the left at L4-5 with superposed [sic] stenosis from shortened 
pedicles and a bone spur of the AC facet joint.  Dr. Grossnickle opined the claimant’s 
continuing symptoms were most likely related to lumbar stenosis evidenced by the MRI 
findings.  He recommended a trial of ESI injections and possible surgery if there was not 
improvement. 

9. On October 21, 2009 Dr. Charbonneau reported the claimant was working 
under restrictions imposed on October 5, 2009.  Dr. Charbonneau referred the claimant 
to Dr. Ricardo Nieves, M.D., for consultation and ESI’s. 

10. On November 4, 2009 Dr. Nieves performed L4 and L5 transforaminal ESI’s.  
On November 20, 2009 he noted the prior injections provided relief of symptoms for 
“only about a week.” Dr. Nieves suggested repeat injections under fluoroscopic 
guidance in hopes of obtaining longer lasting relief.  On December 8, 2009 Dr. Nieves 
repeated the ESI’s.  On December 29, 2009 the claimant returned to Dr. Nieves 
reporting that the ESI’s did not give him much help.  The claimant reported pain of 
seven on a scale of ten (7/10) towards the lower back and both right and left lower 
extremity paresthesias. 

11. On January 11, 2010 the claimant returned to Dr. Grossnickle.  At that time 
the claimant completed a questionnaire in which he wrote he was experiencing pain in 
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his left hip and down the left leg and calf to the top of his foot.  The claimant also wrote 
he had a “new” condition of occasional pain in the right hip.  Dr. Grossnickle advised the 
claimant his only other treatment option was surgical intervention consisting of a “redo 
lumbar decompressive laminectomy” and possibly a fusion. 

12. On February 23, 2010 Dr. Grossnickle performed a second surgery described 
as a “redo laminectomy L4 to S1, posterior spinal fusion, transforaminal lumbar 
interbody fusion.” 

13. On March 10, 2010 Dr. Charbonneau reported the claimant was doing “fairly 
well” with most left lower extremity symptoms gone.  However the claimant reported an 
occasional cramp in the right lower extremity.  Dr. Charbonneau prescribed physical 
therapy, Percocet and Flexeril.  On March 31, 2010 Dr. Charbonneau noted the 
claimant had less back pain, was without lower extremity radicular pain, but had some 
tingling in both feet.  Dr. Charbonneau noted the claimant is a diabetic.  Dr. 
Charbonneau prescribed Lyrica, Vicodin and Ambien. 

14. On April 21, 2010 Dr. Charbonneau recorded the claimant complained of 
back pain and left lower extremity pain.  Dr. Charbonneau described the claimant as 
“quiet, pensive and somber,” but “not depressed.”  The claimant was “capable of 
humor.”  On May 17, 2010 Dr. Charbonneau released the claimant to light duty of with 
restrictions of no bending or twisting and no lifting in excess of 15 pounds.  On June 7, 
2010 Dr. Grossnickle reported the claimant’s symptoms were “75% relieved.”  On July 
5, 2010 Dr. Charbonneau recommended a health club membership to follow-up on the 
soon to be terminated physical therapy.   

15. On August 30, 2010 Dr. Grossnickle reported the claimant’s symptoms were 
only 50% relieved and he was complaining of increased low back and mid thoracic pain.  
Dr. Grossnickle noted this coincided with the termination of physical therapy and lack of 
approval for a health club membership.  Dr. Grossnickle prescribed a return to physical 
therapy. 

16. On September 8, 2010 Dr. Charbonneau recorded that the claimant was 
having tightness in his back and pain into the left thigh with occasional tingling.  The 
claimant also reported some right great toe numbness when exercising.  The claimant 
advised the doctor that he had been “laid off from his place of employment about one 
week ago.”  Dr. Charbonneau noted that the health club membership had not been 
approved and stated that he still supported this idea.  Dr. Charbonneau also remarked 
that he had received an inquiry as to why he was prescribing Ambien.  Dr. Charbonneau 
wrote that the claimant had trouble sleeping because of chronic left lower extremity 
radicular symptoms and needed Ambien to sleep.  He also noted that he attempted to 
treat the sleep problem with the “tricyclic antidepressant” medication Elavil, but the 
claimant had unacceptable side effects.  Dr. Charbonneau prescribed Lyrica, Darvocet, 
and changed the sleep prescription from Ambien to Lunesta. 

17. The claimant’s representation to Dr. Charbonneau that he had been “laid off” 
from light duty employment was inaccurate insofar as it created the impression that the 
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claimant lost his job for lack of work.  In fact the employer terminated the claimant on 
August 31, 2010 based on its determination that he had falsified time cards. 

18. On November 15, 2010 Dr. Grossnickle noted the claimant’s symptoms were 
only 50% relieved.  Dr. Grossnickle strongly recommended physical therapy and a 
health club membership for independent exercise.  He further stated that there should 
be a follow-up in three months for the purpose of taking x-rays, and for the purpose of 
completing a CT scan to document a solid fusion in the event the claimant was still 
having symptoms. 

19. On December 7, 2010, Dr. Charbonneau placed the claimant at maximum 
medical improvement (MMI) and assigned a permanent impairment rating.  At this time 
the claimant reported that he had tightness and pain in the low back located primarily on 
the left side, and pain in the left thigh and foot.  The claimant also mentioned 
“unacceptable sexual side effects from his medications.”  On examination the claimant 
demonstrated valid and reproducible reduced range of motion (ROM) in the lumbar 
spine.  There were also decreases in sensation in the left lower extremity L5 and S1 
dermatomes.  Dr. Charbonneau assessed a lumbar disc herniation, status-post lumbar 
discectomy at L5-S1 and two-level fusion from L4 to S1, and sleep disturbance.  The 
doctor prescribed Lunesta, Flexeril, and Vicodin and instructed the claimant to wean off 
of Lyrica.  Permanent restrictions included “limited bending and twisting” and no lifting in 
excess of 30 pounds.  Dr. Charbonneau assigned a 29% whole person impairment 
rating based on specific disorders of the lumbar spine, reduced ROM in the lumbar 
spine, sensory and motor impairment of the left S1 nerve and sensory impairment of the 
left L5 nerve. 

20. Dr. Grossnickle saw the claimant again on March 9, 2011.  Although Dr. 
Grossnickle’s note from March 9 is not in the record, Dr. Charbonneau describes it in 
his report of April 6, 2011.  Dr. Grossnickle reviewed a recent CT scan and opined the 
claimant’s fusion was solid, but he noted some overgrowth of fusion bone at L5 causing 
nerve encroachment.  Dr. Grossnickle discussed a foraminotomy procedure with the 
claimant and opined the chances of improving the claimant’s condition with that surgery 
were 50/50. 

21. On March 23, 2011 Dr. Robert Watson M.D., performed an independent 
medical examination (IME) at the respondents’ request.  Dr. Watson is a specialist in 
occupational medicine and is level II accredited.  The purpose of this examination was 
to perform an impairment rating.  At the examination the claimant reported his back pain 
was “improved” but walking would cause it to flare up.  He also reported pain into the 
left calf down to the lateral foot and numbness at the instep of the left foot.  On physical 
examination Dr. Watson noted diminished ROM in the lumbar spine and reduced 
sensation in the left L5 and S1 dermatomes.  Some weakness was noted in the left 
great toe and weakness to aversion in the left toe.  Dr. Watson assessed the following: 
(1) Lumbosacral strain and herniated nucleus pulposus at L4-5 and L5-S1 status post 
fusion and decompression from L4 to S1, status post L5-S1 discectomy; (2) L5 and S1 
radiculopathy, left leg; (3) Diabetes mellitus not work related.  Dr. Watson assessed a 
29% whole person rating based on specific disorders of the lumbar spine, reduced ROM 
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in the lumbar spine and neurological impairment of the L5 and S1 dermatomes.  The 
1% whole person rating for the L5 dermatome was for sensory impairment and the 3% 
whole person rating for the S1 dermatome was for motor and sensory impairment.  Dr. 
Watson noted he had not been asked to “address other questions regarding this claim.” 

22. On April 6, 2011 Dr. Charbonneau noted the claimant was reporting low back 
pain and left lower extremity dysesthesias, burning and paresthesias.  Dr. Charbonneau 
advised that if the claimant wanted to consider surgery he should first undergo lower 
back and left lower extremity electrodiagnostic studies followed by consideration of 
selective nerve root blocks.  Dr. Charbonneau wrote that only with a documented 
electrodiagnostic abnormality and a high degree of relief with nerve blocks would he 
recommend surgery.  

23. On May 11, 2011, Dr. Richard L. Stieg, M.D., conducted a Division-sponsored 
independent medical examination (DIME).  With regard to the claimant’s history, Dr. 
Stieg noted the claimant had undergone two surgeries, and that he developed right 
lower extremity symptoms after the second surgery.  The claimant reported he was 
experiencing the following symptoms: Lumbar pain rated from seven to nine on a scale 
of ten (7-9/10); Left lower extremity pain rated at 8/10; Left foot weakness; Intermittent 
numbness and paresthesias on the left; Intermittent pain in the right lower extremity 
rated at 0-6/10 with some numbness and paresthesias; and erectile dysfunction (ED) 
believed to be secondary to pain.  The claimant also reported many psychological 
symptoms including sadness, irritability and frustration, poor self-image, loss of interest 
in life, loss of libido, suicidal ruminations, poor sleep, depression, lack of concentration 
and excessive worry.  On physical examination Dr. Stieg noted motor weakness in all 
L5 and S1 musculature “on the left side” with measurable calf atrophy.  Sensory 
examination indicated decreased pinprick sensation over the L5 distribution in the leg 
and L5 and S1 distributions in the foot. 

24. Dr. Stieg assessed the following conditions: Lumbosacral degenerative disc 
disease (DDD) after two surgeries; Residual L5-S1 radiculopathy of the left lower 
extremity with chronic pain; Suspect adjustment disorder with depression and sleep 
disturbance; ED probably associated with pain and/or known radiculopathy; Physical 
dependence on opioid analgesics.   

25. Dr. Stieg found the claimant has not reached MMI.  Dr. Stieg opined the 
claimant has significant pain and dysfunction associated with objective signs of 
radiculopathy and radiographic signs of continued compressive DDD, and has also 
developed “significant depression” and ED that have not been treated.  Dr. Stieg opined 
the claimant should be referred to a pain psychologist for evaluation and treatment and 
followed by a pain management specialist for pharmacological management.  Dr. Stieg 
also opined the claimant might require additional surgery and recommended that he 
undergo further evaluation for persistent neuropathic and mechanical pain.   

26. Dr. Stieg assigned a medical impairment rating of 33% whole person.  The 
rating was based on specific disorder impairment, reduced ROM in the lumbar spine 
and motor and sensory impairments of the L5 and S1 nerve roots. 
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27. On June 14, 2011 the claimant advised Dr. Charbonneau that he wished to 
consider going forward with surgery and was agreeable to undergoing electrodiagnostic 
studies and selective nerve root blocks as preliminary tests.  Dr. Charbonneau referred 
the claimant to Dr. Nieves to perform the electrodiagnostic studies. 

28. On July 19, 2011 the respondents obtained surveillance video of the claimant.  
The claimant is shown at a driving range taking practice swings and hitting golf balls.  
The ALJ viewed the video and finds that the claimant did not display any behaviors that 
would suggest he was in pain or that his back and leg conditions seriously interfered 
with his ability to swing a golf club. 

29. On August 2, 2011 Dr. Nieves performed EMG/NCS studies of the claimant’s 
lower extremities and lumbar spine.  Dr. Nieves reported that the tests demonstrated left 
L5 radiculopathy with primarily chronic and mild ongoing needle EMG abnormalities with 
no evidence of peripheral neuropathy, entrapment neuropathy or myopathy.  Dr. Nieves 
recommended the claimant undergo an L5 selective nerve root block.  

30. On September 13, 2011 Dr. Charbonneau met with the claimant to discuss 
Dr. Stieg’s DIME report and his suggestions for additional treatment.  Dr. Charbonneau 
also discussed the results of the EMG/NCS studies performed by Dr. Nieves.  Dr. 
Charbonneau referred the claimant to Dr. Nieves to perform the L5 nerve block for the 
purpose of obtaining “diagnostic and therapeutic information,” and for the purpose of 
recommending medication management.  Despite noting that the claimant was not 
“overtly depressed,” Dr. Charbonneau referred the claimant to Dr. Dan Bruns for a 
biopsychosocial evaluation and 8 to 10 psychotherapy sessions if warranted.  Dr. 
Charbonneau also wrote that “we will probably later need a spine surgical consultation” 
and that he would like to use Dr. Doug Beard as Dr. Grossnickle was no longer 
performing surgery.  Dr. Charbonneau also stated that “we will also likely need a 
urology consultation.”  Dr. Charbonneau planned to see the claimant after the nerve root 
blocks. 

31. On October 10, 2011 Dr. Watson authored a report stating that he reviewed 
Dr. Stieg’s DIME report and the surveillance video from July 19, 2011.  Dr. Watson 
described the claimant’s golf swing as “very fluid and smooth” and stated the claimant 
did not exhibit any pain behavior swinging a golf club.  Dr. Watson opined that the 
claimant was at MMI and disagreed with Dr. Stieg’s contrary opinion.  Dr. Watson 
further opined that in light of the video the claimant’s ROM measurements “may be 
invalid.” 

32. On October 19, 2011 Dr. Watson testified by deposition.  Dr. Watson 
reiterated that he agreed with Dr. Charbonneau that the claimant was at MMI on 
December 7, 2010.  Dr. Watson opined that the psychological symptoms reported to Dr. 
Stieg had not been noted by Dr. Charbonneau and appeared to be “new” at the time of 
the DIME.  Therefore, Dr. Watson opined these symptoms are not related to the 
industrial injury and the claimant does not need psychological evaluation or treatment 
for the industrial injury.  Dr. Watson stated that the claimant did not complain of ED or 
urological symptoms to him, and that a urological consult is not reasonable to treat the 
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injury because the claimant did not complain of these problems until the DIME.  Dr. 
Watson strongly disagreed with Dr. Stieg that the claimant should undergo a surgical 
consultation to reach MMI.  Dr. Watson noted that the claimant has undergone two 
surgeries and shown improvement.  In these circumstances Dr. Watson opined that 
additional surgery would put the claimant at risk for further deterioration.  Dr. Watson 
further opined that the selective nerve blocks recommended by Dr. Charbonneau would 
constitute reasonable “maintenance treatment” while the claimant continues to complain 
of leg pain.  Dr. Watson stated that from his review of the video he did not see any 
restriction of motion, but it did not show bending and extending so he couldn’t tell “what 
level of function there was.” 

33. On November 22, 2011 Dr. Watson authored a third report.  Dr. Watson noted 
he had reviewed additional medical records including Dr. Charbonneau’s September 13, 
2011 report and the results of electrodiagnostic testing performed by Dr. Nieves on 
August 2, 2011.  Dr. Watson stated that based on his review of the video and medical 
records the claimant remained at MMI.  However, Dr. Watson noted that the EMG 
studies showed L5 radiculopathy and no evidence of S1 motor or sensory 
radiculopathy.  Because there was no evidence of S1 radiculopathy Dr. Watson revised 
his impairment rating downwards to 27% whole person. 

34. Dr. Charbonneau testified at the hearing.  Dr. Charbonneau noted that after 
the claimant reported ED problems in December 2010 and the claimant’s medication 
was adjusted the claimant made no further complaints of ED symptoms.  Dr. 
Charbonneau did not recall that the claimant had complained to him of depression or 
related symptoms prior to the DIME. 

35. Concerning the possibility of additional surgery Dr. Charbonneau testified that 
“diagnosis always precedes treatment” and it is important to determine a diagnosis 
before proceeding with surgery.  Dr. Charbonneau noted that on March 9, 2011 Dr. 
Grossnickle reviewed the claimant’s CT scan.  Dr. Grossnickle believed the CT 
demonstrated the fusion was solid but was concerned about evidence of “some left L5 
root encroachment from a little bit of overgrowth of fusion bone.”  Dr. Charbonneau 
explained that the CT suggested the claimant was “re-growing” bone spurs at the L5-S1 
level in the area of the L5 nerve root and that “we did the electrodiagnostic studies to 
see if we could find out if they supported what we suspected was going on in his lower 
back” and to rule out other factors including diabetes.  Following the electrodiagnostic 
studies Dr. Charbonneau stated that he recommended a selective nerve root block to 
see if “numbing up that nerve that looked abnormal” would relieve the claimant’s pain in 
order to collect evidence “that there might be something fixable in [the claimant’s] lower 
back.”  Dr. Charbonneau also testified it would be appropriate to perform a 
biopsychosocial evaluation prior to surgery “to make sure there aren’t other influences 
that might be causing pain behavior.”  Finally, if these tests and examinations indicate 
“there is a reasonable chance of helping the patient with a surgical procedure you have 
[the claimant] see a surgeon.”   

36. Dr. Charbonneau testified that the additional treatment that he recommends 
could be performed as “maintenance treatment” and, depending on the results, there 
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may be enough evidence the claimant is not at MMI.  Dr. Charbonneau further stated 
that “we are part way there” in determining whether additional surgery can reasonably 
be expected to improve the claimant’s condition and the next step is the confirmatory 
nerve block. 

37. At the hearing Dr. Charbonneau watched the video of the claimant playing 
golf.  He opined the claimant demonstrated a good golf swing without a lot of pain 
behavior.  In these circumstances Dr. Charbonneau opined the claimant had a good 
outcome from his fusion surgery.  However, Dr. Charbonneau also opined the claimant 
demonstrated “a little hitch in his swing” and was “not perfectly comfortable.”  Dr. 
Charbonneau stated that he had never had any reason to doubt the claimant’s 
truthfulness or sincerity when reporting symptoms. 

38. The respondents failed to prove it is highly probable and free from serious 
doubt that the DIME physician, Dr. Stieg, erred in finding the claimant is not at MMI.  Dr. 
Stieg credibly opined that the claimant is not at MMI because he needs further 
evaluation of persistent neuropathic and mechanical pain in his back and left lower 
extremity, and may ultimately need additional surgery.  Dr. Stieg credibly opined that 
that the claimant has objective and radiographic signs of continued compressive DDD of 
the lumbar spine.  Dr. Stieg’s opinion is corroborated by the results of the CT scan 
performed in February 2011 showing evidence of “overgrowth fusion bone” encroaching 
on the L5 nerve root, and the results of the August 2011 electrodiagnostic studies 
showing chronic L5 radiculopathy and “mild ongoing needle emg abnormalities.”  These 
objective tests also lend credibility to the claimant’s reports of increasing lower extremity 
and back pain since he underwent the fusion surgery in February 2010. 

39. The ALJ is also persuaded by Dr. Stieg’s implicit conclusion that further 
evaluation of the neuropathic and mechanical symptoms is not “maintenance care,” but 
is instead designed to improve the claimant’s condition by conducting diagnostic studies 
to ascertain whether surgery may be effective in relieving the claimant’s ongoing back 
and leg symptoms.  Dr. Stieg’s conclusion is largely corroborated by the reports and 
testimony of Dr. Charbonneau.  Dr. Charbonneau agrees with Dr. Stieg that there is 
objective evidence that the claimant is suffering from L5 radiculopathy probably 
associated with compression of the L5 nerve root caused by “re-growth” of bone spurs 
following the February 2010 fusion surgery.  Further, Dr. Charbonneau agrees with Dr. 
Stieg that these findings and the claimant’s symptoms warrant additional diagnostic 
testing.  Dr. Charbonneau prescribed the electrodiagnostic studies performed by Dr. 
Nieves in order to establish the existence of the L5 radiculopathy.  He has 
recommended as a next step that the claimant undergo an L5 selective nerve root block 
to confirm that the nerve root is being compressed.  Dr. Charbonneau has further 
agreed with Dr. Stieg that if the selective nerve block is confirmatory of L5 radiculopathy 
then the next step is a referral to a surgeon for the purpose of determining whether 
surgery can repair or improve the pathology.  Finally, both Dr. Charbonneau and Dr. 
Stieg agree the claimant should undergo a biopsychosocial evaluation prior to 
undergoing any kind of surgery. 
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40. To the extent that Dr. Charbonneau opined the claimant reached MMI on 
December 7, 2010 and that the current course of diagnostic tests is “maintenance 
treatment,” the ALJ finds the opinion does not rise to the level of clear and convincing 
evidence sufficient to overcome Dr. Stieg’s opinion.  The evidence establishes that, 
although the claimant’s symptoms initially improved after the February 2010 fusion 
surgery, by April 21, 2010 he reported to Dr. Charbonneau that he was again 
experiencing back pain and lower extremity pain.  By August 30, 2010 Dr. Grossnickle 
reported the claimant’ symptoms were only 50% relieved, and on November 15, 2010 
Dr. Grossnickle noted that in three months the claimant would require a CT scan to 
evaluate not the solidity of the fusion.  When the CT scan was performed in February 
2011 Dr. Grossnickle noted the presence of L5 nerve root encroachment caused by 
overgrowth of fusion bone.  By March 2011 Dr. Grossnickle was already considering the 
possibility of another surgical procedure.  By June 2011 Dr. Charbonneau referred the 
claimant to Dr. Nieves for the electrodiagnostic tests which Dr. Charbonneau admits 
were a first step in evaluating the claimant’s suitability for additional surgery.  The 
electrodiagnostic tests were positive for L5 radiculopathy and Dr. Charbonneau has now 
referred the claimant for a selective nerve block which is, by his own admission, the 
next step in determining whether additional surgery is appropriate.   

41. Based on the evidence and findings contained in the previous paragraph, the 
ALJ finds that the claimant’s injury-related low back and left lower extremity condition 
was not “stable” when Dr. Charbonneau placed the claimant at MMI in December 2010.  
Rather, the weight of the evidence establishes that abnormal bone growth that resulted 
from the February 2010 surgery was causing increasing impingement of the L5 nerve 
root.  This in turn has resulted in recommendations for a series of tests and 
examinations preliminary to a final determination of whether the claimant should 
undergo additional surgery.  As such the current course of diagnostic procedures and 
examinations offers a reasonable prospect of leading to treatment that will improve the 
claimant’s condition and not merely alleviate symptoms and prevent deterioration.   

42. Neither is the opinion of Dr. Watson sufficiently persuasive to demonstrate it 
is highly probable that Dr. Stieg erred in finding that the claimant has not reached MMI.  
A significant part of Dr. Watson’s opinion that the claimant is at MMI is based on his 
position that there are no circumstances that could justify performing a third surgery on 
the claimant.  However, Dr. Watson’s opinion that surgery could never be justified is 
contrary to the weight of the medical evidence.  Dr. Stieg, Dr. Grossnickle and Dr. 
Charbonneau have all indicated that performance of a third surgery might be 
reasonable under certain circumstances.  Dr. Stieg and Dr. Charbonneau have 
recommended further investigation of that possibility by the performance of diagnostic 
testing.  Moreover, a part of Dr. Watson’s opinion is based on his review of the golf 
video.  However, even Dr. Watson admits the video does not reveal certain types of 
lumbar motion and he could not tell “what level of function there was.”  Dr. Charbonneau 
persuasively opined that the video depicts a “hitch” in the claimant’s golf swing that is to 
be expected in cases of spinal fusion. 

43. The claimant’s reports of increasing back and left lower extremity symptoms 
since the February 2010 surgery are credible.  The claimant’s reports are consistent 
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with the results of the CT scan and the electrodiagnostic testing.  Thus, they are 
consistent with the available objective evidence.  The ALJ finds that these objective 
medical tests are the most persuasive evidence and tend to corroborate the claimant’s 
report of symptoms.  For the reasons stated in the previous paragraph the ALJ is not 
persuaded that the golf video establishes the claimant has misrepresented his low back 
and lower extremity symptoms when reporting to the various physicians. 

44. Evidence and inferences inconsistent with these findings are not credible and 
persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

OVERCOMING DIME ON MMI 

 The respondents contend they proved by clear and convincing evidence that Dr. 
Stieg, the DIME physician, erred in finding the claimant is not at MMI.  The respondents, 
relying principally on the opinions of Dr. Watson and Dr. Charbonneau, contend there is 
no additional treatment that offers a reasonable prospect of improving any of the 
claimant’s injury-related conditions.  The respondents argue the claimant exaggerated 
his symptoms to Dr. Stieg and that he is doing well and does not need additional 
treatment or evaluation of his back and leg symptoms.  They further assert clear and 
convincing evidence establishes that the claimant does not have ED and psychological 
problems, but if he does they are not causally related to the industrial injury. 
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 MMI exists at the point in time when “any medically determinable physical or 
mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  Section 8-40-201(11.5), 
C.R.S.  MMI is not divisible and does not exist until all components of the injury are 
stable and no treatment is expected to improve any of them.  See Paint Connection 
Plus v. Industrial Claim Appeals Office, 240 P.3d 429 (Colo. App. 2010).  A DIME 
physician’s finding that a party has or has not reached MMI is binding on the parties 
unless overcome by clear and convincing evidence.  Section 8-42-107(8)(b)(III), C.R.S.; 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 Clear and convincing evidence is that quantum and quality of evidence which 
renders a factual proposition highly probable and free from serious or substantial doubt.  
Thus, the party challenging the DIME physician's finding must produce evidence 
showing it highly probable the DIME physician’s finding concerning MMI is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). 

 Under the statute MMI is primarily a medical determination involving diagnosis of 
the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A determination of MMI requires the DIME physician to assess as a 
matter of diagnosis whether various components of the claimant’s medical condition are 
causally related to the industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 
P.3d 826 (Colo. App. 2007).  A finding that the claimant needs additional medical 
treatment (including surgery) to improve an injury-related medical condition by reducing 
pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. v. 
Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial 
Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. National By-Products, 
Inc., WC 4-320-606 (ICAO March 2, 2000).  Similarly, a finding that additional diagnostic 
procedures offer a “reasonable prospect” for defining the claimant’s condition or 
suggesting further treatment is inconsistent with a finding of MMI.  Jacobson v. 
American Industrial Service/Steiner Corp., WC 4-487-349 (ICAO April 24, 2007); Abeyta 
v. WW Construction Management, WC 4-356-512 (ICAO May 20, 2004); Hatch v. John 
H. Garland Co., WC No. 4-638-712 (ICAO August 11, 2000).   

Thus, a DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  
Therefore, the DIME physician’s opinions on these issues are binding unless overcome 
by clear and convincing evidence.  See Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002). 

The ALJ concludes the respondents failed to prove it is highly probable and free 
from serious doubt that Dr. Stieg, the DIME physician, erred in finding the claimant has 
not reached MMI.  As determined in Finding of Fact 38, the ALJ credits the opinion of 
Dr. Stieg that the claimant has not reached MMI for the industrial injury because he 
needs additional diagnostic evaluation of ongoing neuropathic and mechanical pain in 



 

 316 

his low back and left leg.  Dr. Stieg’s opinion that the claimant has objective and 
radiographic evidence of L5 radiculopathy, and that he may need additional surgery to 
repair this condition, is supported by the 2011 CT scan and the August 2011 
electrodiagnostic studies.  Further, as determined in Finding of Fact 39, Dr. Stieg’s 
opinion is significantly corroborated by the opinion of Dr. Charbonneau who opined that 
the diagnostic tests performed since December 2010 evidence abnormal bone growth 
at the site of the 2010 fusion surgery that is likely impinging on the L5 nerve root.  Dr. 
Charbonneau has now recommended the claimant undergo a selective nerve root block 
to confirm L5 radiculopathy as a preliminary step to a surgical referral.  The ALJ 
concludes that all of this evidence establishes that the claimant needs additional 
diagnostic studies to determine whether additional surgery is needed to cure the effects 
of the injury.   

Further, as determined in Findings of Fact 40 through 43, the ALJ is not 
persuaded by the opinions of Dr. Charbonneau and Dr. Watson that the claimant 
reached MMI in December 2010 and that the current recommendations constitute mere 
“maintenance treatment.”  Rather, as determined in Finding of Fact 41, the ALJ 
concludes the evidence establishes the claimant’s condition was not “stable” in 
December 2010, but was instead deteriorating because of abnormal bone growth at the 
fusion site that was causing progressive L5 radiculopathy.  The ALJ is further 
persuaded that the diagnostic evaluations of the claimant’s lumbar region 
recommended by Dr. Stieg and also Dr. Charbonneau are being prescribed because 
they offer a “reasonable prospect” of determining whether additional curative treatment 
(surgery) is reasonable and necessary to treat the L5 nerve and further improve the 
claimant’s symptoms and function.  Cf. Jacobson v. American Industrial Service/Steiner 
Corp., supra (diagnostic procedures constitute compensable medical benefits that must 
be provided prior to MMI if they have a “reasonable prospect” of diagnosing or defining 
claimant’s condition so as to suggest further treatment, and surgical evaluation may be 
viewed as reasonably needed to improve or “cure” claimant’s condition rather than part 
of an effort to prevent further deterioration). 

The ALJ has concluded that the respondents failed to prove by clear and 
convincing evidence that Dr. Stieg erred in finding the claimant needs additional 
diagnostic evaluation of his back in order to reach MMI.  Because Paint Connection 
Plus v. Industrial Claim Appeals Office, supra holds that MMI is not divisible and may 
not be parceled out between various components of an industrial injury, it is not 
necessary to resolution of the issue at hand to determine whether or not the 
respondents also overcame Dr. Stieg’s finding that the claimant needs psychological, 
urological and pain management evaluations to reach MMI.  For this reason the ALJ 
does not determine whether the respondents proved it is highly probable that Dr. Stieg 
erred in finding that the claimant needs these other evaluations and treatments. 

Because the respondents failed to overcome the DIME physician’s finding that 
the claimant is not at MMI, the issue of permanent impairment is premature.  See 
Leprino Foods Co. v. Industrial Claim Appeals Office, 134 P.2d 475 (Colo. App. 2005). 
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ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The claimant is not at maximum medical improvement because the 
respondents failed to overcome the DIME physician’s finding by clear and convincing 
evidence. 

2. Issues not resolved by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 30, 2012 

David P. Cain 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-133-01 

ISSUES 

 Did Claimant prove by a preponderance of the evidence that his hearing loss and 
tinnitus are conditions compensable as an occupational disease resulting from noise 
exposure arising from the conditions of his employment with Employer? 

 If compensable, whether Claimant is entitled to an award of medical benefits for 
the treatment provided by Dr. Hawke and Dr. Lipkin and their referrals, including, 
authorization for hearing aids. 
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 If compensable, the parties stipulated that Claimant’s Average Weekly Wage is 
$1.078.00. 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. The Claimant is presently 58 years old.  He has been employed by 
Employer for 35 years. 

   
2. For the past 11 years the Claimant has worked for Employer as a field 

collector.  Claimant’s job duties involve going door-to-door to collect money from 
customers and shutting off utility meters if the customer is unable to pay.  During the 
last three years Claimant has worked a ten hour day, four days per week.   

 

3. To begin his workday, Claimant will come to the Employer’s office to 
obtain his assignments and will stay at the office for approximately two to two and a half 
hours prior to going out in the field.  Once out of the office, Claimant’s job duties involve 
driving to customers’ houses.  Claimant will go to the door and ask for payment.  If no 
payment is received or if the door is not answered, he then shuts off the meter and pulls 
the meter from the house.  Although the Claimant is assigned approximately 40 orders 
in one day he does not always complete these and completes between 25 and 40 on a 
usual day.   

 
4. On occasions, customers will slam the door in Claimant’s face and this 

occurs 1 or 2 times per day lasting seconds in duration.  Some customers will yell at 
Claimant for a duration of one to two minutes, or less, occurring one to two times per 
workday at a maximum.  There are days when no customers will yell at Claimant.  If no 
one is at home when Claimant goes to obtain payment, he simply leaves a note on the 
door and proceeds to shut off and remove the meter.  In his job, Claimant has been 
exposed to barking dogs during the time he shuts off and removes meters.  Claimant 
also owns a dog that will bark when someone is at the door.   
 

5. Claimant saw his family physician, Dr. Scheeler, in April of 2011 
complaining of hearing loss.  Dr. Scheeler referred him to Dr. Esses.  After Claimant 
reported his hearing loss to his employer he was sent to Dr. Hawke who in turn referred 
him to Dr. Lipkin.  Claimant has also begun having problems with tinnitus.  These 
problems began after he reported his hearing loss to Dr. Scheeler in April of 2011.   
Claimant has had prior problems with temporal-mandibular joint syndrome and was 
seen by a dentist and given a mouth guard that Claimant no longer uses.  Claimant was 
also diagnosed with high cholesterol six to ten years ago and has been on medications 
for such condition to the present.  

 
6. Dr. Lipkin has opined that the Claimant has bilateral sensorineural hearing 

loss.  In a report dated December 7, 2011, Dr. Lipkin stated that Claimant reported a 
history of “years of work-related noise exposure” and that Claimant had given Dr. Lipkin 
a history that Claimant had had “a large amount of unprotected noise exposure.”  Dr. 
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Lipkin opined that “if the history of work-related noise exposure is indeed the case” the 
work-related noise exposure exacerbated any other kind of hearing loss such as 
hereditary hearing loss. 

 
7. Edward Jacobson, Ph.D., performed a medical record review and also 

evaluated the Claimant on October 28, 2011 including audiological testing.  Dr. 
Jacobson is an audiologist with specific training and experience in evaluating noise-
induced hearing loss, participates in training physicians such as Dr. Lipkin regarding 
hearing loss and interpretation of audiogram test results and has assisted in writing 
regulations regarding hearing loss and noise exposures for the Occupational Safety and 
Health Administration. 

 

8. In a report dated August 15, 2011 Dr. Jacboson reviewed the audiograms 
obtained by Dr. Lipkin.  Dr. Jacobson opined that Claimant’s audiometric configuration 
as shown on the July 12, 2011 audiogram obtained by Dr. Lipkin was inconsistent with 
what would be expected for a noise-induced or exacerbated hearing loss.  Dr. Jacobson 
reviewed information regarding Claimant’s history of noise exposure and opined that 
there was “nothing that would be reasonably considered to have contributed” to 
Claimant’s hearing loss, including Claimant’s reporting it being caused by barking dogs.  
Dr.  Jacobson noted that Claimant’s hearing loss involved all frequencies and opined 
that it was probably related to one or more genetic factors to which was added known 
risk factors such as an abnormal lipid profile which was present in Claimant.  Dr. 
Jacobson further noted that age related progression of hearing loss was probable for an 
individual in Claimant’s age group. 

 

9. Dr. Jacobson testified, and it is found, that none of the noise exposures 
alleged by Claimant in his history or Dr. Jacobson or in Claimant’s testimony at hearing 
would result in a Time Weighted Average (TWA) which is considered harmful under 
OSHA regulations based on an action level of 85 decibels of noise exposure.  The 
audiogram results obtained by Dr. Jacobson were also not consistent with Claimant’s 
bilateral hearing loss being either Noise Induced Hearing Loss (NIHL) or due to acoustic 
trauma or trauma induced hearing loss.  Claimant’s hearing loss involves all frequencies 
with the mid-frequencies resulting in a saucer shaped configuration that is not 
consistent with NIHL. If Claimant’s hearing loss was from noise exposure, Dr. Jacobson 
testified, and it is found, the audiogram would show a notching or “V” shaped 
configuration between the 3000 hertz and 8000 hertz levels that was absent on 
Claimant’s audiograms.  The audiograms were also inconsistent with trauma induced 
hearing loss such as might result from a blow to the head as Claimant testified had 
occurred on one occasion when he was removing a meter. 

10. Dr. Jacobson testified, and it is found, that Claimant’s tinnitus is not 
related to any noise exposure and is more likely due to an inner-ear abnormality. 

11. The ALJ finds the opinions and conclusions of Dr. Jacobson to be more 
persuasive than those of Dr. Lipkin, Dr. Hawke or Dr. Scheeler regarding the cause of 
Claimant’s bilateral sensironeural hearing loss and tinnitus.  The opinions and 
conclusions of Dr. Jacobson regarding the cause of Claimant’s hearing loss and tinnitus 
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as not being related to noise-exposure from the conditions of Claimant’s employment 
with Employer are found as fact. 

12. The ALJ finds that the Claimant has failed to prove by a preponderance of 
the evidence that his hearing loss and tinnitus is causally related to noise exposure 
associated with the conditions of his employment as a field collector for Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra. A Workers' Compensation case 
is decided on its merits.  Section 8-43-201, supra.   

2. The Judge's factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are awarded.  
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000).  The question of whether the claimant met the burden of proof to 
establish the requisite causal connection is one of fact for determination by the ALJ.  
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals 
Office, supra. 

 
4. The evidence must establish the causal connection with reasonable 

probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 
491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
supported by substantial evidence which would warrant a reasonable belief in the 
existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985).  An award of benefits may not be based upon or denied 
upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 
P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957). 

5. An occupational disease is “a disease which results directly from the 
employment or conditions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the employment as a 
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proximate cause and which does not come from a hazard which the worker would have 
been equally exposed outside of the employment.”  Section 8-40-201(14), C.R.S. 

6. A claimant seeking benefits for an occupational disease must first 
establish the existence of the disease and that it was directly and proximately caused by 
claimant’s employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial 
Claims, 989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. 
App. 1992).  In addition, a claimant must show that the identified disease resulted in 
disability.  Cowin, supra. 

 
7. A claimant is entitled to recovery for an occupational disease injury only if 

the hazards of employment cause, intensify or aggravate – to some degree – the 
disability for which compensation is sought.  Anderson v. Brinkhoff, 839 P.2d 819, 824 
(Colo. 1993).  Where the disease for which a claimant is seeking compensation is 
produced solely by some extrinsic or independent cause, it is not compensable.  Id. At 
824.  Further, where an occupational exposure is not a “necessary precondition” to the 
development of the disease, a claimant sustains an occupational disease only to the 
extent that the conditions of the employment contributed to the disability.  Id. At 824; 
Masdin v. Gardner-Denver-Cooper Indus., 689 P2d 714, 717 (Colo.App. 1984).  The 
purpose of this rule “is to ensure that the disease results from the claimant’s 
occupational exposure to hazards of the disease and not hazards which the claimant is 
equally exposed to outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., 
W.C. No. 4-320-928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-
450 (November 20, 1996).  

 
8. The mere occurrence of symptoms at work or associated with work does 

not require the ALJ to conclude that the duties of employment caused the symptoms, or 
that the employment aggravated or accelerated any pre-existing condition.  Rather, the 
occurrence of symptoms at work may represent the result of or natural progression of a 
pre-existing condition that is unrelated to the employment.  See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 
(August 18, 2005). 

9. As found, Claimant has failed to prove by a preponderance of the 
persuasive evidence that his hearing loss and tinnitus are causally related to noise 
exposure as a condition of his employment as a field collector with Employer.  The 
opinions and conclusions of Dr. Jacobson are more persuasive than those of the other 
physicians who have evaluated Claimant’s hearing loss and tinnitus.  Dr. Jacobson’s 
specialty as an audiologist, with specific training and experience in evaluating noise-
induced hearing loss and noise exposures, places him in a more informed and 
persuasive position to determine the cause of Claimant’s hearing loss and tinnitus.  
Claimant has not persuasively shown that Dr. Jacobson has based his opinions and 
conclusions on an incorrect understanding of Claimant’s history of noise exposure or an 
incorrect understanding or application of established medical literature in evaluating the 
results of audiograms and determining the cause of hearing loss shown on such 
audiograms. 
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10. The opinion of Dr. Lipkin as primarily expressed in his report of December 
7, 2011 is not persuasive.  Dr. Lipkin clearly bases his opinion on the cause of 
Claimant’s hearing loss on the history given to him that Claimant has been exposed to a 
“large amount of unprotected noise exposure”.  That history is not consistent with the 
facts of Claimant’s noise exposure from the conditions of his employment with 
Employer.  Dr. Lipkin’s opinion is therefore not persuasive as it is based upon an 
incorrect history and understanding of the level of noise exposure Claimant has been 
subjected to.  Dr. Scheeler’s statement that Claimant’s noise exposure is not hereditary 
in nature is also not persuasive as Dr. Scheeler provides no explanation or basis for this 
opinion.  Further, Dr. Scheeler is a family practitioner, not an audiologist, with the 
training and experience held by Dr. Jacobson.  Dr. Hawke’s opinions are not persuasive 
as the ALJ is not persuaded that Dr. Hawke has reaching any independent conclusion 
on his own, rather he mirrors or relies upon the opinions of other physicians such as 
either Dr. Lipkin or Dr. Jacobson.  As found, the opinions and conclusions of Dr. 
Jacobson are more persuasive than those of Dr. Lipkin regarding the causal relationship  
of Claimant’s hearing loss to any noise exposure from the conditions of his employment 
with Employer. 

 
11. As Claimant has failed to sustain his burden of proving a compensable 

injury or occupational disease, Claimant has failed to prove an entitlement to medical 
benefits to cure and relieve him from the effects of a compensable injury.  Section 8-42-
101, C.R.S.  Claimant’s claim for medical benefits for the treatment provided by Dr. 
Hawke and Dr. Lipkin and for the expenses of hearing aids must be denied. 

 
ORDER 

 It is therefore ordered that: Claimant’s claim for compensation and benefits, 
including medical benefits, for an occupational disease of hearing loss and tinnitus due 
to noise exposure from the conditions of his employment with Employer is denied and 
dismissed, with prejudice. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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DATED:  January 31, 2012 

        
Ted A. Krumreich 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-054-03 

ISSUES 

 Claimant alleges that he injured his left shoulder as a result of an accident at 
work on February 24, 2011. The issues for determination are compensability, medical 
benefits, average weekly wage, and temporary disability benefits. If compensable, the 
parties agree that Concentra and Dr. Failinger are authorized.  

FINDINGS OF FACT 

1. Claimant was 39 years old as of the date of the hearing. Claimant fell on his 
left shoulder when playing football when he was around twenty years old. His shoulder 
was sore for five or six days. Claimant did not receive any medical treatment for this 
injury.  

2. Claimant injured his right shoulder in a compensable injury on April 29, 2010. 
Claimant received care for his right shoulder injury from Concentra. On May 11, 2010, 
Claimant complained to Dr. Nelson that his right shoulder was “really sore” and that his 
left shoulder was sore because he was “overworking” it to compensate for the right 
shoulder injury. On February 16, 2011, Claimant complained to Dr. Failinger that his left 
shoulder was hurting him more than the right.  

3. On February 24, 2011, Claimant was performing light duty work for Employer 
as a route salesman. The sliding door used to access product on Employer’s truck was 
difficult to open or close. Claimant yanked the door open. He felt a pop in his left 
shoulder, then pain. The testimony of Claimant to the events of February 24, 2011 is 
credible and persuasive.  

4. Claimant complained of pain in his left shoulder later on February 24, 2011, in 
a previously scheduled appointment with his treating physician at Concentra. Dr. 
Bratman noted that Claimant “understands that this needs to be reported as a second 
work injury; he intends to do so.”  

5. Claimant reported a left shoulder injury to Employer and was referred to 
Concentra for care.  

6. Claimant’s left shoulder was examined by Dr. Bratman at Concentra on 
March 1, 2011. Dr. Bratman’s assessment was “L shoulder pain.” Dr. Bratman stated, 
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“this is a work related injury caused by compensation with the L shoulder favor the right 
shoulder and yanking on a stuck door on February 24, 2011.” On the “Physician Activity 
Status Report”, Dr. Bratman’s diagnosis was “shoulder/upper arm strain.” That was the 
diagnosis on a follow-up medical report on March 15, 2011. On March 30, 2011, Dr. 
Bratman noted positive impingement signs. He referred Claimant to Dr. Failinger for 
consult and treatment.  

7. Dr. Failinger first examined Claimant on April 7, 2011. His impression was 
“left shoulder rotator cuff significant strain. He recommended an arthrogram MRI for a 
possible tear.  

8. On April 13, 2011, Dr. Bratman’s diagnosis continued to be “shoulder/upper 
arm strain.”  

9. A CT guided left shoulder arthrogram conducted on April 15, 2011, showed 
an “irregularity of the humeral head posterolaterally consistent with probable Hill-Sachs 
deformity.” [A Hill-Sachs deformity is defined as an “indentation or groove on posterolateral aspect of 

humeral head”. http://www.biology-online.org/dictionary/Hill-sachs_deformity] A MR Shoulder Post 
Arthrogram LT taken the same day showed a moderate glenohumeral joint 
osteoarthritis, tendinosis of the supraspinatus infraspinatus and subscapularis tendons, 
tendinosis for the long head of the biceps tendon, mild-moderate acromioclavicular joint 
osteoarthritis, and global labral degeneration. 

10. Dr. Webb at Concentra examined Claimant on April 27, 2011. His 
assessment was: “1. pain, left shoulder. 2. strain, left shoulder. 3. degenerative joint 
disease, left shoulder.”  

11. On April 20, 2011, Dr. Failinger’s impression was “left shoulder, degenerative 
joint disease.” Dr. Failinger provided an injection on May 5, 2011. On May 18, 2011, Dr. 
Failinger noted that the injection did not really help. Dr. Failinger noted that surgery was 
an option. Claimant stated he wished to have the surgery. On June 10, 2011, in 
response to a letter from an adjustor, Dr. Failinger stated that he deferred to Dr. Nelson 
for a determination as to the mechanism of injury.  

12. Dr. Nelson at Concentra examined Claimant on July 6, 2011. Claimant 
complained of increased shoulder discomfort since a company re-organization, of 
working 12 to 14 hour days, and a helper that was “not much help.” Dr. Nelson’s 
assessment was: “Left shoulder pain. Worse.” On July 20, 2011, Dr. Nelson’s 
assessment was “left shoulder strain with signs of impingement.” Claimant was referred 
to Dr. Hewitt at Concentra for a second opinion.  

13. Dr. Hewitt examined Claimant on July 25, 2011. His assessment was “left 
shoulder overuse injury, MRI documenting mild degenerative change with rotator cuff 
tendinopathy consistent with impingement.” Dr. Hewitt stated that treatment options 
were discussed including “do nothing, continued exercise program, repeat injection, and 
finally, shoulder arthroscopy.” Dr. Hewitt also stated that “treatment up to this point has 
been appropriate, but the patient is not significantly improved…” 

http://www.biology-online.org/dictionary/Indentation
http://www.biology-online.org/dictionary/Groove
http://www.biology-online.org/dictionary/Posterolateral
http://www.biology-online.org/dictionary/Aspect
http://www.biology-online.org/dictionary/Humeral_head


 

 325 

14. Dr. Nelson examined Claimant again on July 27, 2011. His assessment 
continued to be “left shoulder strain with signs of impingement.” In a response to a 
August 3, 2011 letter from the adjustor, Dr. Nelson stated that the “MRI does not 
indicate any acute injury.” In a report dated August 17, 2011, Dr. Nelson further 
responded to the adjustor’s questions. Dr. Nelson stated that Claimant had not returned 
to his pre-incident baseline condition and that the need for surgery is not due solely to 
his pre-existing degenerative and osteophyte condition. He further stated that, “surgery 
may be the only way to return him to his pre injury status.” 

15. Dr. B. Jefferson Parks examined Claimant at the request of Insurer on August 
28, 2011. Dr. Parks opined that Claimant’s need for surgery is due solely to Claimant’s 
degenerative and osteophyte conditions that pre-existed the February 2011 injury. Dr 
Parks stated, based on the objective findings of the MRI study and medical reports, that 
Claimant would need the recommended surgery “even if the work exposure had not 
taken place.”  

16. Dr. Brian D. Lambden examined Claimant at the request of Insurer on 
November 30, 2011. Dr. Lambden stated that Claimant had “chronic left shoulder pain 
secondary to underlying osteoarthritis and degeneration… with possible minor 
contribution due to underlying impingement syndrome.” Dr. Lambden stated that 
Claimant’s shoulder symptoms are not related to any significant trauma. Dr. Lambden 
further stated that Claimant would have his symptoms “whether or not he sustained a 
right shoulder or left shoulder work incident.” Dr. Lambden repeated his opinion in his 
testimony at hearing.  

17. The opinions of Dr. Parks and Dr. Lambden are credible and persuasive. The 
recommended surgery is not related to the injury of February 24, 2011.  

18. Dr. Nelson’s assessment continued to be “left shoulder strain with signs of 
impingement” in his reports of August 31, 2011, September 28, 2011, October 17, 2011, 
and December 16, 2011.  

19. Claimant could no longer perform the duties of his employment due to his 
shoulder pain. Claimant last worked on September 17, 2011. At the time he left work, 
his shoulder pain and restrictions were not the result of the compensable accident on 
February 24, 2011. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Section 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. Generally, the claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence. Section 8-43-201, 
C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 206, 592 P.2d 792 (1979). The facts in a workers’ compensation case 
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must be interpreted neutrally; neither in favor of the rights of the Claimant nor in favor of 
the rights of respondents and a workers’ compensation claim shall be decided on its 
merits. Section 8-43-201 C.R.S. 

The Act distinguishes between the terms "accident" and "injury." The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence. Section 8-40-
201(1), supra. By contrast, an "injury" refers to the physical trauma caused by the 
accident. Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967). No benefits flow to the victim of an 
industrial accident unless the accident results in a compensable injury. A compensable 
industrial accident is one which results in an injury requiring medical treatment or 
causing disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). 

Claimant has established by a preponderance of the evidence that he was 
injured as a result of an accident that occurred on February 24, 2011. As a result of the 
compensable accident, Claimant sustained an injury. The injury was a left 
shoulder/upper arm strain as stated in the medical report of March 1, 2011 and later 
reports. The claim is compensable. 

Insurer is liable for medical treatment that is reasonably needed to cure and 
relieve Claimant from the effects of the compensable injury. The treatment Claimant 
received from the physicians at Concentra and their referrals for his shoulder/upper arm 
strain was reasonably needed and related to the compensable injury of February 24, 
2011. Insurer is liable for the costs of such care, in amounts not to exceed the Division 
of Workers’ Compensation fee schedule. Section 8-42-101(3), C.R.S.  

The treatment Claimant received for the degenerative condition in his left 
shoulder and possible impingement syndrome, including the recommended surgery, is 
not related to the compensable accident of February 24, 2011. Insurer is not liable for 
the costs of such care in this claim.  

Claimant last worked on September 17, 2011. He left work due to shoulder pain 
and restrictions. At that point, his shoulder pain and restrictions were not the result of 
the compensable accident on February 24, 2011. Claimant has failed to establish by a 
preponderance of the evidence that he left work as a result of the injury he sustained on 
February 24, 2011. Insurer is not liable for temporary disability benefits commencing on 
September 17, 2011, in this claim.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for he treatment Claimant received for his shoulder/upper arm 
strain from the compensable injury of February 24, 2011. 
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3. Insurer is not liable for any care received by Claimant for the degenerative 
condition of his left shoulder and the possible impingement syndrome.  

4. Insurer is not liable for temporary disability benefits commencing September 
17, 2011.  

5. Issues not determined by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 31, 2012 

Bruce C. Friend, ALJ  
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-153 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that she suffered a compensable right shoulder injury during the course and scope of 
her employment with Employer on January 25, 2011. 

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of an industrial injury. 

FINDINGS OF FACT 

 1. Employer is a high school.  Claimant is a 52 year old female who worked 
on Employer’s cafeteria staff.   

2. Claimant testified that on January 25, 2011 she was in Employer’s 
lunchroom bending down to check heat switches on a fryer.  She stood up to turn 
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around and return to the back of the kitchen.  However, there was a large microwave 
oven with an open door on a cart against a cement wall.  Claimant noted that the 
microwave was industrial-sized and “not one you would have sitting on your kitchen 
counter.”  As Claimant stood up she rammed her right shoulder into the open 
microwave door.  She immediately experienced pain, bruising and difficulty moving her 
shoulder. 

3. Claimant’s co-worker *CW also testified at the hearing in this matter.  Ms. 
*CW stated that around 6:30 a.m. she witnessed Claimant run into a microwave door 
and strike her arm.  Claimant immediately let out a loud scream.  Ms. *CW explained 
that, on the following day, Claimant had “one huge bruise on her arm” that was located 
a little bit below the shoulder. 

4. Claimant noted that immediately after her injury she reported the incident 
to Manager *M1 and Assistant Manager *M2.  Her supervisors advised her to “keep an 
eye on it.” 

5. Claimant noted that she did not immediately obtain medical treatment 
because she thought ice and Ibuprofen would relieve her pain.  However, over the next 
couple of days her shoulder symptoms worsened so that she could not lift or move her 
right arm.  She continued to perform her job duties until January 28, 2011. 

6. On January 28, 2011 Claimant informed her supervisors that she required 
medical treatment.  She was referred to HealthOne for an evaluation.  At HealthOne 
Claimant reported that she had been bending down at work.  As she stood up, she 
struck her right upper arm against the open door of a microwave oven.  Claimant stated 
that her symptoms had worsened since the date of the incident.  She exhibited range of 
motion deficits and was tender to palpation. 

7. On January 28, 2011 Claimant underwent an MRI of her right shoulder.  
The MRI revealed the following: (1) a high grade partial to full thickness tear of the 
supraspinatus tendon distally at the foot print with a moderate amount of bursal fluid; (2) 
partial intrasubstance tear of the infraspinatus tendon with intratendon cyst along the 
myotendinous junction; (3) a background of hypertrophic tendinopathy within the cuff; 
and (4) long head of the biceps tendinopathy. 

8. On January 31, 2011 Claimant underwent an evaluation with Clement 
Hanson, D.O.  Upon review of Claimant’s MRI findings, Dr. Hanson referred Claimant to 
Philip A. Stull, M.D. for an orthopedic evaluation.  Dr. Hanson noted that his objective 
findings were consistent with Claimant’s history of a work-related mechanism of injury.  
He assigned Claimant work restrictions. 

9. On February 9, 2011 Claimant visited Dr. Stull for an examination.  
Claimant reported that her shoulder condition had improved after receiving an injection.  
After examining Claimant’s right shoulder, Dr. Stull determined that Claimant had 
suffered a “deep partial thickness cuff tear.”  She sought to continue conservative 
treatment for her condition. 
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10. On March 7, 2011 Claimant returned to Dr. Hanson because her 
symptoms had increased after a cortisone injection.  Dr. Hanson referred Claimant back 
to Dr. Stull.  He renewed Claimant’s prescriptions for Percocet and physical therapy. 

11. On May 4, 2011 Claimant returned to Dr. Stull for an examination.  Dr. 
Stull noted that Claimant had suffered a “deep partial to full thickness cuff tear” that had 
not responded to physical therapy.  Based on his discussion with Claimant, he sought to 
perform surgery on her right shoulder. 

12. On May 26, 2011 Claimant returned to Dr. Hanson for an examination.  
She reported that her physical therapy sessions had improved her right shoulder range 
of motion.  He recommended additional physical therapy and noted that surgery was 
“pending.” 

13. On May 31, 2011 orthopedic surgeon Alfred C. Lotman, M.D. performed a 
medical records review of Claimant’s case for Respondents.  He recommended against 
the proposed surgery because there was a “conflict present between the radiologist’s 
interpretation of the MRI and Dr. Stull’s interpretation.”  However, Dr. Lotman explained 
that, if Claimant’s January 25, 2011 industrial incident “was the initiating factor in all of 
the radiologically reported x-ray findings, I would expect much more energy would have 
been exerted to incur these injuries rather than bumping a shoulder on an open 
microwave door.”  He also commented that the MRI findings “certainly indicate pre-
existing problems with the shoulder.” 

14. On June 17, 2011 Dr. Stull wrote a letter to Insurer’s adjuster appealing 
the denial of right shoulder surgery.  In addressing the cause of Claimant’s right 
shoulder condition, he explained that “in bumping the microwave door, she is likely to 
have withdrawn the shoulder, pulling it away and this is likely to have caused the 
damage to her cuff.”  Dr. Stull commented that Claimant had no prior history of right 
shoulder problems.  He thus stated that there was a 100% likelihood that her right 
shoulder symptoms were caused by the January 25, 2011 industrial injury.  Dr. Stull 
remarked that Claimant’s MRI did not reflect pre-existing right shoulder problems but 
instead revealed a new injury to her shoulder. 

15. On October 31, 2011 Timothy S. O’Brien, M.D. conducted an independent 
medical examination of Claimant.  He remarked that Claimant’s January 25, 2011 
industrial accident caused a “very minor bruise” to the right arm.  Dr. O’Brien concluded 
that the incident did not “cause an aggravation or acceleration of preexisting rotator cuff 
tendonitis.”  To substantiate his conclusion, Dr. O’Brien noted that Claimant suffered a 
minor injury because she did not seek medical treatment for three days.  Second, the 
only objective evidence of the incident was a bruise to the right upper arm.  Dr. O’ Brien 
explained that the “direct blow occurred to the middle portion of the arm, anatomically 
far removed from the shoulder joint.”  Furthermore, “provocative impingement test[s] . . . 
produced only trapezial pain and not true subacromial pain or rotator cuff pain.”  Third, 
the MRI findings only reflected chronic, degenerative changes of the right rotator cuff 
with no bleeding.  Notably, Claimant had cysts at the muscle tendon junction.  The cysts 
suggested underlying, long-standing degenerative changes.  Finally, Dr. O’Brien 
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commented that Claimant’s minor bruise should have resolved within approximately four 
weeks of the industrial accident. 

16. On November 11, 2011 the parties conducted the evidentiary deposition of 
Dr. O’Brien.  He explained that Claimant did not sustain an acute industrial injury on 
January 25, 2011 because MRI findings revealed chronic, degenerative right rotator cuff 
damage.  Dr. O’Brien remarked that the hypertrophic tendinopathy on the MRI 
demonstrated thickening of the tendon due to injury over time.  He analogized the 
concept to trying to sew a hole in the seat of your pants.  As you keep trying to sew it 
up, you eventually build up so much thread that it looks thicker.  Hypertrophic changes 
take years to become evident.  Therefore, Dr. O’Brien determined that it is almost 
medically impossible that you can develop a hypertrophic change as a result of an acute 
injury.  Furthermore, if Claimant had suffered an acute tear the MRI would have 
reflected blood because a Claimant cannot tear the tendon off of a bone without 
bleeding. 

17. Dr. O’Brien explained that the likelihood that Claimant would have had the 
same MRI findings on the day prior to her work injury is almost 100 percent.  The 
literature confirms that females in their sixth decade (50’s) have significant changes on 
MRI that demonstrate rotator cuff attritional failure. Therefore, Dr. O’Brien commented 
that, if the MRI had been performed the day before the injury, it would have looked 
identical to when it was taken three days after the injury. 

18. Claimant testified at the hearing in this matter.  She stated that she had 
never previously experienced right shoulder symptoms or received medical treatment 
for her shoulder.  Claimant agreed with Dr. Stull that she likely withdrew or pulled her 
right shoulder away from the microwave oven door after impact. 

19. Claimant has failed to demonstrate that it is more probably true than not 
that she suffered a compensable right shoulder injury during the course and scope of 
his employment with Employer on January 25, 2011.  Initially, Claimant struck the upper 
portion of her right arm on the open door of a microwave oven.  She experienced 
bruising in the area.  However, the record reflects that the incident did not cause 
Claimant’s right rotator cuff tear and need for surgery.  Specifically, the January 25, 
2011 incident did not aggravate, accelerate or combine with a pre-existing condition to 
produce a need for medical treatment.  Dr. O’Brien persuasively noted that Claimant 
suffered a direct impact to the “middle portion of the arm, anatomically far removed from 
the shoulder joint.”  He concluded that the January 25, 2011 incident did not cause an 
aggravation or acceleration of Claimant’s preexisting rotator cuff tendonitis.  Dr. O’Brien 
explained that Claimant did not sustain an acute industrial injury on January 25, 2011 
because MRI findings revealed chronic, degenerative right rotator cuff damage.  He 
remarked that the hypertrophic tendinopathy on the MRI demonstrated thickening of the 
tendon due to injury over time.  If Claimant had suffered an acute tear the MRI would 
have reflected blood because a Claimant cannot tear the tendon off of a bone without 
bleeding.  Moreover, Claimant had cysts at the muscle tendon junction that suggested 
underlying, long-standing degenerative changes.  Furthermore, the literature confirms 
that females in their sixth decade (50’s) have significant changes on MRI that 
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demonstrate rotator cuff attritional failure.  Dr. O’Brien thus commented that, if the MRI 
had been performed the day before the injury, it would have looked identical to when it 
was taken three days after the injury.  Finally, Dr. Lotman noted that Claimant’s MRI 
findings reflected a pre-existing condition and would have required more force than 
striking her arm on an open microwave door. 

20. In contrast, Dr. Stull speculated that “in bumping the microwave door, 
[Claimant] is likely to have withdrawn the shoulder, pulling it away and this is likely to 
have caused the damage to her cuff.”  Dr. Stull remarked that Claimant’s MRI did not 
reflect pre-existing right shoulder problems but instead revealed a new injury to her 
shoulder.  He thus stated that there was a 100% likelihood that her right shoulder 
symptoms were caused by the January 25, 2011 industrial injury.  However, Dr. Stull’s 
opinion is not persuasive.  Dr. O’Brien noted specific findings on the MRI that suggested 
Claimant suffered from a preexisting right shoulder condition that was not impacted by 
striking her right arm on the door of the microwave oven. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
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compensation is awarded.  §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one 
of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. A pre-existing condition or susceptibility to injury does not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005). 
 
 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that she suffered a compensable right shoulder injury during the course and 
scope of his employment with Employer on January 25, 2011.  Initially, Claimant struck 
the upper portion of her right arm on the open door of a microwave oven.  She 
experienced bruising in the area.  However, the record reflects that the incident did not 
cause Claimant’s right rotator cuff tear and need for surgery.  Specifically, the January 
25, 2011 incident did not aggravate, accelerate or combine with a pre-existing condition 
to produce a need for medical treatment.  Dr. O’Brien persuasively noted that Claimant 
suffered a direct impact to the “middle portion of the arm, anatomically far removed from 
the shoulder joint.”  He concluded that the January 25, 2011 incident did not cause an 
aggravation or acceleration of Claimant’s preexisting rotator cuff tendonitis.  Dr. O’Brien 
explained that Claimant did not sustain an acute industrial injury on January 25, 2011 
because MRI findings revealed chronic, degenerative right rotator cuff damage.  He 
remarked that the hypertrophic tendinopathy on the MRI demonstrated thickening of the 
tendon due to injury over time.  If Claimant had suffered an acute tear the MRI would 
have reflected blood because a Claimant cannot tear the tendon off of a bone without 
bleeding.  Moreover, Claimant had cysts at the muscle tendon junction that suggested 
underlying, long-standing degenerative changes.  Furthermore, the literature confirms 
that females in their sixth decade (50’s) have significant changes on MRI that 
demonstrate rotator cuff attritional failure.  Dr. O’Brien thus commented that, if the MRI 
had been performed the day before the injury, it would have looked identical to when it 
was taken three days after the injury.  Finally, Dr. Lotman noted that Claimant’s MRI 
findings reflected a pre-existing condition and would have required more force than 
striking her arm on an open microwave door. 
 

7. As found, in contrast, Dr. Stull speculated that “in bumping the microwave 
door, [Claimant] is likely to have withdrawn the shoulder, pulling it away and this is likely 
to have caused the damage to her cuff.”  Dr. Stull remarked that Claimant’s MRI did not 
reflect pre-existing right shoulder problems but instead revealed a new injury to her 
shoulder.  He thus stated that there was a 100% likelihood that her right shoulder 
symptoms were caused by the January 25, 2011 industrial injury.  However, Dr. Stull’s 
opinion is not persuasive.  Dr. O’Brien noted specific findings on the MRI that suggested 
Claimant suffered from a preexisting right shoulder condition that was not impacted by 
striking her right arm on the door of the microwave oven. 
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ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed. 
 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: January 31, 2012. 

Peter J. Cannici 
Administrative Law Judge 
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WORKERS COMPENSATION ORDERS
FEBRUARY 2011

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-821-200-02

ISSUES

The issues to be determined by this decision are as follows: 

1) Whether the Claimant’s need for shoulder surgery is  related to her 
compensable work injury; 

2) Whether the Claimant’s need for ongoing medical treatment is related to her 
compensable injury; and 

3) Whether the Claimant is  entitled to penalties against respondents for violating 
ALJ Stuber’s June 22, 2011 order. 

FINDINGS OF FACT

1. On December 25, 2009, the Claimant’s  left knee “gave out” when she was 
descending stairs as part of her rounds. The left knee condition caused the 
Claimant to fall down the stairs and land on her left shoulder.  

2. As a result of the December 25, 2009 incident, the Claimant suffered left 
shoulder pain. She was  examined in the emergency room. X-rays of her left 
shoulder showed her previous acromioplasty and mild degenerative joint 
disease. 

3. On January 6, 2010, Dr. Dallenbach examined the Claimant, who again 
reported that her left knee gave out, causing her to fall and strike the left 
shoulder. She indicated that she was immediately aware of left shoulder pain 
after she fell. Dr. Dallenbach noted that the Claimant’s left shoulder pain was 
constant and was significantly aggravated by any reaching away or overhead 
reaching as well as with any exertion. Dr. Dallenbach noted that the Claimant had 
done well since she was placed at MMI for a January 2008 injury. The Claimant 
reported that she had been able to continue working since her fall on December 
25, 2009. On examination, Dr. Dallenbach noted that the Claimant had moderate 
hypertonicity in the left cervicotrapezius region. She was tender with palpatory 
examination of the acromioclavicular joint and the greater tuberosity of the left 
humerus. Active range of motion of the left shoulder was diminished relative to 
the right shoulder. The strength of her left shoulder was 4 to 4-/5 relative to the 
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right. She had tenderness  to palpation at the subacromial space. There was also 
swelling and tenderness  over the bicipital groove and tenderness at the anterior 
aspect of the glenohumeral joint as well as  apparent laxity. Dr. Dallenbach 
questioned whether the Claimant had a possible rotator cuff tear and/or labral 
pathology. He referred the Claimant for an MRI arthrogram. He advised the 
Claimant to continue taking Percocet. He indicated that the Claimant could 
continue to work without restriction and released her to full duty.  

4. The Claimant underwent an MRI arthrogram of her left shoulder on 
January 15, 2010. The findings were compared to her MRI from January 17, 
2008. The new arthrogram showed an interval labral repair with stable 
appearance of the labrum just superior to the level of repair, likely reflecting a 
mild anterior labral tear without significant flap or displacement. It also showed a 
partial width full-thickness supraspinatus tendon tear near its insertion. 

5. The Claimant returned to see Dr. Dallenbach on January 19, 2010. The 
Claimant reported no improvement in her shoulder. She indicated that she was 
able to work. Her examination was consistent with her previous exam on January 
6, 2010. Dr. Dallenbach reviewed the report of the arthrogram and noted that the 
Claimant had a left rotator cuff tear and labral tear. He referred the Claimant to 
David Weinstein, M.D., for further evaluation and treatment. Dr. Dallenbach again 
released the Claimant to full duty. 

6. On February 8, 2010, Dr. Weinstein examined the Claimant. Dr. 
Weinstein’s impression was that the Claimant had left rotator cuff tendonitis  with 
high grade partial thickness rotator cuff tear and possible left SLAP lesion tear. 
Dr. Weinstein recommended surgery and the Claimant indicated a willingness to 
proceed with the recommended surgery. 

7. On February 9, 2010, Dr. Dallenbach reexamined the Claimant, who 
reported continued shoulder pain with reaching away or overhead or with any 
significant exertion of her arm. She continued to work without restriction. Dr. 
Dallenbach noted that the Claimant was scheduled to have surgical repair of her 
rotator cuff tear and her labral tear on February 25, 2010. The Claimant’s 
physical exam was again consistent with her prior exams. Dr. Dallenbach 
released the Claimant to full duty. 

8. The Respondents filed a notice of contest on February 10, 2010, denying 
W.C. No. 4-816-219 (date of injury December 25, 2009) on the grounds that the 
Claimant’s injury was not work-related. 

9. On June 22, 2011 ALJ Stuber denied and dismissed the Claimant’s claim 
for the December 25, 2009 claim as being unrelated to the Claimant’s work.

10. On February 11, 2010, the Respondents denied authorization for the 
recommended left shoulder surgery on the grounds that the injury was not 
compensable. The surgery was  cancelled because authorization had been 
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denied by the Respondents. 

11. On March 26, 2010, the Claimant was  involved in restraining an 
uncooperative patient when her left shoulder struck the floor. The Claimant felt 
increased pain in her left shoulder with radiation of pain to her hand. The 
Claimant reported to the Respondent-Employer that she had suffered a work 
injury (W.C. 4-821-200). X-rays showed that her bones, joints, and soft tissues in 
the left shoulder were normal. 

12. On March 30, 2010 Dr. Dallenbach reexamined the Claimant, who 
reported that on March 26, 2010, she was  involved in the apprehension of a 
patient and in the process sustained a significant increase in her chronic left 
shoulder pain. Dr. Dallenbach indicated that the Claimant had an acute onset of 
left shoulder pain superimposed on chronic left shoulder pain secondary to left 
shoulder rotator cuff and labral tear. 

13. On April 7, 2010 the Respondents filed a notice of contest denying W.C. 
No. 4-821-200 (date of injury March 26, 2010) based on the need for further 
medical investigation. 

14. The Claimant underwent an MRI arthrogram on April 19, 2010. The 
findings were compared with her prior MRI from January 17, 2008, and with the 
January 15, 2010 arthrogram. The new arthrogram showed a partial width full 
thickness distal supraspinatus tendon tear with superimposed tendinosis. It also 
showed a previous labral repair with possible small non-displaced labral tear just 
superior to the labral anchor. Overall, the report indicated that the findings were 
not significantly changed from the January 15, 2010 study.  

15. The Claimant returned to see Dr. Dallenbach on April 21, 2010. The 
Claimant continued to report constant pain in her left shoulder. She continued to 
work without restriction. Dr. Dallenbach’s examination was again consistent with 
all his prior examinations. Dr. Dallenbach indicated that within a reasonable 
degree of medical probability, the Claimant’s current clinical condition was related 
to her injury of March 26, 2010. Dr. Dallenbach concluded that the last incident 
either directly caused or led to a significant aggravation of a pre-existing 
previously asymptomatic condition. Dr. Dallenbach concluded that, without the 
last work injury, the Claimant would not demonstrate her current clinical 
condition. 

16. On May 11, 2010, Dr. James Lindberg, M.D. performed an independent 
medical examination (“IME”) for the Respondents. 

17. He indicated that there was no significant difference between the January 
15, 2010 MRI and the April 19, 2010 MRI. Dr. Lindberg indicated that the 
Claimant’s current condition was  not related to her January 1, 2008 injury 
because her SLAP lesion had healed and she now had a new rotator cuff tear. In 
his opinion, the Claimant did not suffer a new injury to her left shoulder on March 
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26, 2010. He noted no significant change in her condition following the incident 
and there was no change in the MRI appearance of her rotator cuff tear. Dr. 
Lindberg agreed that the Claimant likely suffered a flare up of her pain as a result 
of the March 26, 2010 incident. Dr. Lindberg did not believe that the Claimant 
suffered a significant aggravation of her pre-existing condition. He indicated that 
her subjective complaints may have increased, but objectively there was no 
difference in her condition following the March 26, 2010 incident. He also 
indicated that the incident on March 26, 2010 did not result in the need for any 
medical care that the Claimant was  not already receiving as a result of her 
December 25, 2009 injury. The Claimant required surgery following the 
December injury and she still required surgery following the March 26, 2010 
incident. Dr. Lindberg thought that the March 26, 2010 injury did not alter the 
Claimant’s recommended course of treatment. She had been scheduled for 
surgery prior to the March injury and required the same surgery following the 
March injury. In his opinion, the Claimant’s need for surgery is  solely related to 
the December 25, 2009 injury. 

18. Scott Primack, D.O., performed a records review independent medical 
evaluation and issued a report on November 4, 2011. Dr. Primack testified that 
the surgery that was recommended by Dr. Weinstein in February of 2010 was 
both reasonable and necessary at the time it was  recommended. He testified that 
claimant’s March 26, 2010 injury did not accelerate or change her need for the 
recommended surgery. The fact that claimant’s MRI did not demonstrate that 
there was an extension of her tear or that there was any difference in her 
pathology following her March 26, 2010 injury supported his opinion. Additionally, 
he noted that the surgical intervention that was recommended in August of 2011 
was identical to that which was recommended prior to her March 26, 2010 injury. 
The ALJ finds Dr. Primack credible.

19. The ALJ finds, as did Judge Stuber, that the Claimant’s testimony is 
credible and persuasive that she suffered significantly increased left shoulder 
pain after the March 26, 2010 injury. However, the ALJ also finds that the need 
for shoulder surgery is  entirely unrelated to the Claimant’s claim herein bearing a 
date of injury of March 26, 2010.

20. The ALJ finds that the Respondents are not responsible for payment of the 
Claimant’s left shoulder surgery as recommended by Dr. Weinstein.

21. The ALJ finds that the Claimant has established by a preponderance of 
the evidence that she does  require medical treatment as a result of her March 
26, 2010 injury as evidenced by Dr. Dallenbach’s opinions that the Claimant’s 
pain had increased significantly.

22. The Respondents’ stated issue asking the ALJ to determine whether the 
Claimant’s need for ongoing medical treatment is related to her compensable 
injury is  in essence a request to find the Claimant to be at maximum medical 
improvement for her compensable injury. This the ALJ declines to do.
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23. The hearing held by ALJ Stuber on May 10, 2011 was held on the issues 
of “a petition to reopen WC 4-749-528, compensability of WC 4-816-219 and WC 
4-821-200, and medical benefits.”

24. The order issued by Judge Stuber states:

It is hereby ordered that:

1. Claimant’s petition to reopen W.C. 4-749-528 is denied and 
dismissed.

2. In W.C. 4-749-528, claimant’s claim for future medical benefits by 
Dr. Dallenbach and Dr. Weinstein is denied and dismissed.

3. Claimant’s claim for compensation and benefits in W.C. 4-816-219 
is denied and dismissed.

4. In W.C. 4-821-200, the insurer shall pay for all reasonably 
necessary medical benefits by authorized providers, including Dr. 
Dallenbach and Dr. Weinstein.

5. All matters not determined herein are reserved for future 
determination.

25. While the order did not specifically address the compensability of the claim 
herein, by virtue of ordering reasonable and necessary medical treatment by 
authorized providers in this  claim, this ALJ finds that ALJ Stuber found the claim 
compensable.

26. Neither the issues as stated, nor the order, address the relatedness of 
medical care to be provided.

27. Judge Stuber did not order any specific medical care as being related to 
the claim herein.

28. Specifically, Judge Stuber’s order does  not address the relatedness of the 
recommended surgery by Dr. Weinstein. Additionally, in Judge Stuber’s findings 
of fact, he does not find as  fact that the Claimant’s need for surgery is related to 
the injury hereunder.

29. Judge Stuber merely concluded that the Claimant “suffered an injury on 
March 26, 2010, arising out of and in the course of employment.”

30. In the critical findings of fact by Judge Stuber, stated in paragraph 50 of 
the Findings of Fact, he states: 

In W.C. 4-821-200, claimant has proven by a preponderance of  the evidence that 
she suffered an injury on March 26, 2010, arising out of and in the course of her 
employment. Although she already had suffered the supraspinatus tendon tear, 
which did not appear to worsen on the April 19, 2010, arthrogram, the March 26 
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injury caused worsening of  claimant’s symptoms and required additional medical 
treatment. Although Dr. Lindberg is persuasive that the last arthrogram showed 
no new  injury, his testimony is not persuasive that the March 26 incident caused 
no injury. He had not reviewed any subsequent medical records after his IME. 
Claimant’s testimony is credible and persuasive that she suffered significantly 
increased left shoulder pain after the March 26 injury. The incident was not a 
trivial insult; claimant suffered the injury in yet another take-down altercation with 
a combative patient.

31. Nowhere does Judge Stuber make a finding of fact or conclusion of law 
indicating that the Claimant’s  need for left shoulder surgery is related to the 
March 26, 2010 date of injury.

32. The order reserved all other issues for future determination.

33. The Respondents are permitted to contest the provision of any specific 
medical treatment as being unrelated to the work injury for which the 
Respondents are liable.

34. The ALJ finds that the Respondents did not violate Judge Stuber’s order 
by contesting the relatedness of the Claimant’s surgery.

CONCLUSIONS OF LAW

1. The Claimant asserts that the Respondents  are prohibited from denying 
authorization for surgery based on issue preclusion or collateral estoppel. Issue 
preclusion is a doctrine that bars relitigation of an issue that has been finally 
decided by a court in a prior action. Bebo Construction Co. v. Mattox & O’Brien, 
990 P.2d 78, 84 (Colo. 1999). The court of appeals has noted that issue 
preclusion refers to a court’s final decision on an issue actually litigated and 
decided in a previous suit as being conclusive of that issue in a subsequent suit. 
Estate of Scott v. Holt, 151 P.3d 642 (Colo. App. 2006). 

2. In Sunny Acres Villa v. Cooper, the Supreme Court has stated that issue 
preclusion bars relitigation of an issue if: (1) the issue sought to be precluded is 
identical to an issue actually determined in the prior proceedings; (2) the party 
against whom estoppel is  asserted has been a party to or in is  in privity with a 
party to the prior proceeding; (3) there is  a final judgment on the merits in the 
prior proceeding; and (4) the party against whom the doctrine is asserted had a 
full and fair opportunity to litigate the issue in the prior proceeding. Sunny Acres 
Villa, Inc. v. Cooper, 25 P.3d 44, 47 (Colo. 2001). 

3. In this  case, the first factor is  not met. The issue that the Claimant is 
seeking to preclude is  not identical to any issue determined in the prior 
proceeding. The Claimant asserts that the relatedness of the Claimant’s need for 
shoulder surgery was decided in the June 22, 2011 order and the Respondents 
were ordered to pay for the recommended surgery. As found above, this issue 
was not decided by the prior order. There was no finding of fact stating that the 
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Claimant’s need for surgery is  related to her compensable March 26, 2010 injury. 
Nor were the Respondents specifically ordered to pay for the Claimant’s  shoulder 
surgery. 

4. The ALJ concludes that the Respondents did not violate Judge Stuber’s 
order of June 22, 2011.

5. According to C.R.S. § 8-43-201, "(a) claimant in a workers’ compensation 
claim shall have the burden of proving entitlement to benefits by a 
preponderance of the evidence; the facts in a workers’ compensation case shall 
not be interpreted liberally in favor of either the rights  of the injured worker or the 
rights of the employer, and a workers’ compensation case shall be decided on its 
merits." Also see Qual-Med, Inc. v. Indus. Claim Appeals Off., 961 P.2d 590, 592 
(Colo. App. 1998) ("The Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence."); Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915, 918 (Colo. App. 1993) ("The burden is on the claimant to prove her 
entitlement to benefits by a preponderance of the evidence."). Proof by a 
preponderance of the evidence requires claimant to establish that the existence 
of a contested fact is more probable than its  nonexistence. See Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002). 

6. In deciding whether claimant has met his  burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences 
from the evidence.” Kroupa v. Indus. Claim Appeals Off., 53 P.3d 1192, 1197 
(Colo. App. 2002).

7. The Respondents are liable only for medical treatment reasonably 
necessary to cure or relieve the employee from the effects of the injury. § 
8-42-101, C.R.S.; Grover v. Indus. Comm’n, 759 P.2d 705 (Colo. 1988). The 
Claimant must prove that an injury directly and proximately caused the medical 
condition for which benefits are sought. Wal-Mart Stores, Inc. v. Indus. Claim 
Appeals Off., 989 P.2d 251 (Colo. App. 1999); Snyder v. Indus. Claim Appeals 
Off., 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997. The 
Claimant bears the burden of proof in showing that medical benefits  are causally 
related to her work-related injury or condition. See Ashburn v. La Plata School 
District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007). Therefore, claimant is not 
entitled to medical care that is not causally related to her work-related injury or 
condition.

8. As found above, the ALJ concludes that the requested shoulder surgery is 
not related to the Claimant’s industrial injury herein.

9. As found above, the Claimant is  entitled to medical care that is related to 
her industrial injury herein.

ORDER
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 It is therefore ordered that:

1. The Claimant’s request to have the recommended surgery determined to 
be related to the claim herein is denied and dismissed.

2. The Claimant’s claim for penalties is denied and dismissed.

3. The Respondents request to have a determination that no further 
treatment is required for the claim herein is denied and dismissed.

4. All matters  not determined herein or closed by operation of law are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATE: February 1, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge
  

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-839-773-02

ISSUES

The issues for determination were (1) whether the Claimant’s 17% upper 
extremity rating admitted by Insurer for the Claimant’s shoulder injury should be 
converted to 10% whole person and (2) whether the Claimant is entitled to a general 
award of maintenance medical benefits.

FINDINGS OF FACT
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1. Claimant is a credible witness  and his testimony is  both persuasive and 
consistent with the medical records in the case.

2. Claimant suffered an admitted compensable left shoulder injury in the 
course and scope of employment on August 15, 2010. Claimant underwent treatment 
including surgery with Dr. Cary Motz on November 8, 2010. The surgery consisted of a 
left shoulder arthroscopy with a rotator cuff repair, an arthroscopic subacromial disc 
decompression, and a arthroscopic distal clavical resection. 

3. Claimant was placed at maximum medical improvement on September 2, 
2011, and given an impairment that he challenged through the DIME process. Dr. 
Hattem was selected to perform the DIME and concluded that Claimant suffered a 17% 
left upper extremity impairment that he converted to a 10% whole person.

4. Insurer issued a Final Admission of Liability on September 16, 2011, 
admitting that Claimant suffered a 17% left upper extremity impairment, but did not 
admit to a whole person impairment. 

5. Dr. Hattem’s rating of 17% of the upper extremity is based upon an 8% 
impairment for loss of range of motion at the shoulder and a 10% impairment for the 
distal clavical resection. In arriving at his rating, DIME Dr. Hattem used the AMA Guides.

6. Dr. Watson reviewed the medical records and prepared a report on 
November 30, 2011. Dr. Watson stated that the Claimant’s functional impairment, “if it 
exists, is limited to the left upper extremity.” He also stated that Claimant has no 
limitations on the use of his left arm.

7. Dr. Swarsen credibly testified that Claimant has sustained a functional loss 
to the shoulder, not the arm. Further. Dr. Swarsen credibly testified that the functional 
limitations Claimant is suffering are consistent with the nature of the surgery he 
underwent on November 8, 2010. 

8. Claimant also credibly testified that he has suffered a functional loss to his 
left shoulder which impacts his ability to carry objects on his  left shoulder, sleep 
throughout the night, and reach above his head with his left shoulder. 

9. Claimant failed to present evidence that future medical treatment is, or will 
be, reasonable and necessary to relieve Claimant of the effects  of the injury and prevent 
deterioration of his physical condition. 

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102
(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits, including the situs of functional impairment by a preponderance 
of the evidence. Section 8-42-101, C.R.S. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of either the 
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rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S. A 
Workers’ Compensation case is decided on its merits. Section 8-43-201, C.R.S.

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

Shoulder Impairment

3. Whether a claimant has sustained a “loss of an arm at the shoulder” within 
the meaning of § 8-42-107(2)(a), C.R.S., or a whole person medical impairment 
compensable under § 8-42-107(8)(a), C.R.S., is one of fact for determination by the 
ALJ. In resolving this question, the ALJ must determine the situs of a Claimant’s 
“functional impairment”. The site of the functional impairment is  not necessarily the site 
of the injury itself. Langton v. Rocky Mountain Health Care Corp., 937 P.2d 883 (Colo. 
App. 1996); Strauch v. PSL Swedish Healthcare System, 917 P .2d 366 (Colo. App. 
1996).

4. Claimant has  established by a preponderance of the evidence that his 
functional impairment is not limited to the “arm at the shoulder”. Section 8-42-107(2)(a), 
C.R.S.

5. Insurer shall pay the Claimant medical impairment benefits based on an 
impairment of 10% of the whole person. Insurer may credit any previous payments of 
permanent partial disability benefits. Insurer shall pay the Claimant compensation for his 
whole person impairment using the formula found at § 8-42-107, C.R.S., as  follows: 
$427.90 (TTD rate) x 1.10 age multiplier x 400 = $1,882.76 x 10% for a total of 
$18,827.76, subject to reduction of PPD benefits previously paid.

6. Insurer shall pay interest at the rate of 8% per annum on any benefits not 
paid when due.

Maintenance Medical Benefits

7. Claimant seeks ongoing medical benefits  after maximum medical 
improvement pursuant to Grover v. Industrial Commission, 759 P .2d 705 (Colo. 1988). 
The burden of proof is on the Claimant to establish entitlement to Grover medical 
benefits. Grover v. Industrial Commission, supra; Cordova v. Foundation Builders Inc., 
W.C. No. 4-296-404 (April 20, 2001). 

8. In order to be entitled to receive Grover medical benefits the Claimant 
must present, at the time permanent disability benefits are determined, substantial 
evidence that future medical treatment is or will be reasonable necessary to relieve 
Claimant from the effects  of the injury or to prevent deterioration of the Claimant’s 
condition. See Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003); Stollmeyer 
v. Industrial Claim Appeals Office, 916 P .2d 609 (Colo. App. 1995).

9. DIME Dr. Hattem, in his report of September 8, 2011, stated that Claimant 
did not require maintenance care after MMI. No physician has recommended care for 
this  compensable injury after MMI. Claimant has failed to show substantial evidence 
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that future medical treatment is  or will be necessary to relive from the effects  of the 
injury or to prevent deterioration of his condition.

ORDER

It is therefore ordered that: 

A.Insurer shall pay the Claimant permanent partial disability benefits of 
$18,827.76, subject to reduction of PPD benefits previously paid. Insurer shall pay 
Interest at the rate of 8% per annum on all amounts of compensation not paid when 
due.

B.Claimant’s request for maintenance medical benefits is denied. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 1, 2012

Bruce C. Friend, Judge
 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-858-839-01

ISSUES

 Did Claimant prove by a preponderance of the evidence that she sustained a 
compensable injury to her low back on June 21, 2011?

 If compensable, is Claimant entitled to an award of medical benefits for treatment 
by Dr. Walter Watts, D.O. and to have Dr. Watts designated as the authorized treating 
physician?

 If compensable, a determination of Claimant’s Average Weekly Wage.
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 If compensable, whether Claimant is  entitled to an award of temporary total 
disability benefits beginning August 5, 2011 subject to offset for Claimant’s  receipt of 
unemployment insurance benefits and subject to Respondent’s affirmative defense 
under Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S. on the basis that Claimant was 
responsible for her separation from employment with Employer.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

 1. Claimant was employed by Employer as a Patient Care Technician – 
C.N.A. and began her employment on March 15, 2009. Claimant was assigned to the 
surgical trauma unit working a 12-hour shift, 3 days per week. Claimant was  terminated 
from employment by Employer on August 5, 2011 due to violation of Employer’s 
absence policy.

 2. On June 21, 2011 Claimant began her shift a 7:00 A.M. Between noon and 
1:30 P.M. Claimant went to check on a patient, a large, tall man. Claimant attempted to 
re-position the patient in bed by pulling on the bed-sheet while asking the patient to 
assist by pushing with his feet. On the first attempt the patient was able to assist and 
Claimant moved the patient partially up in the bed. On the second attempt to move the 
patient further up the bed, the patient was unable or did not assist with pushing with his 
feet and as Claimant pulled on the sheet she felt a pull in her low back around the area 
of her waist. Shortly after the incident, Claimant reported the incident to the charge 
nurse,  *A.

 3. Claimant was evaluated for complaints of back pain in October 2005 by 
Dr. Thomas Johnson, D.O. who diagnosed sciatica and prescribed medications 
including Vicodin, Motrin and Flexeril.

 4. On October 30, 2008 Claimant was evaluated by Dr. Walter Watts, D.O. 
for a variety of complaints that included complaints of lower back pain and sacro-iliac 
area pain that “had been really bad lately”. Dr. Watts prescribed Vicodin.

 5. Beginning at least as of February 19, 2009 Dr. Watts  continued to treat 
Claimant for complaints of low back and sacro-iliac area pain that was assessed and 
diagnosed at various times as: acute sacro-iliac strain, bilateral; acute coccygeo-sacral 
strain; acute lumbar myositis; acute lumbar spasm; acute right sciatica. Dr. Watts 
treated these complaints with prescriptions of the medications Vicodin, Flexeril, and 
Percocet. Since approximately January 8, 2010 the records of Dr. Watts show that 
Claimant has been continuously prescribed Percocet 10-325, 60 for her back pain and 
this  medication has been routinely re-filled by Dr. Watts. Dr. Watts also treated 
Claimant’s low back complaints with injections into the lumbar and sacro-iliac joint 
areas.
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 6. On March 15, 2011 Dr. Watts’ noted a complaint of headache and 
diagnosed “acute headaches”. On April 11, 2011 Dr. Watts noted a continued complaint 
of back pain and that the Percocet “works most of the time” but that Claimant still had 
occasional back pain. The prescription for Percocet was re-filled.

 7. After reporting the incident from lifting the patient to  *A, Claimant was 
referred by Employer to the Occupational Health Clinic at Memorial Hospital where she 
was evaluated by Dr. Cynthia Lund, D.O. on June 21, 2011. Dr. Lund noted a history of 
Claimant have right lower back pain after pulling a patient in bed. Dr. Lund further noted 
a history that Claimant was on chronic daily pain medication for chronic low back pain. 
Dr. Lund provided a diagnosis of right lumbo-sacral strain and sciatica. Dr. Lund 
dispensed medications Vicodin, Motrin and Flexeril and recommended Claimant not 
work for 3 days.

 8. Claimant was  seen by Dr. Watts on June 28, 2011. Dr. Watts noted 
complaints of back pain with a history of “recurring problems” with a notation “injured 21 
June”. Dr. Watts  diagnosed acute lumbar myositis  and refilled the ongoing prescription 
for Percocet. Dr. Watts did not provide Claimant with any work restrictions. Dr. Watts 
continued to treat Claimant at least through October 2011 with a diagnosis  of acute 
lumbar myositis, refilling the Percocet prescription, and on one occasion, August 9, 
2011, adding Flexeril.

 9. On June 24, 2011 Claimant returned to work at her usual job and 
continued working in this  position without need for restrictions, accommodations or lost 
time from work until the time of her termination from employment on August 5, 2011.

 10. Claimant was seen by Dr. Robert Watson, M.D., an occupational medicine 
physician, on November 7, 2011 for an independent medical evaluation. Dr. Watson 
took at history from Claimant, reviewed medical records including those of Dr. Johnson 
and Dr. Watts, and performed a physical examination. Dr. Watson gave a diagnosis  of: 
chronic low back pain. Dr. Watson opined that the incident of June 21, 2011 can cause a 
low back injury, however, Claimant had had ongoing low back pain prior to the incident 
and it did not appear to Dr. Watson that the incident of June 21, 2011 had changed the 
course of treatment for Claimant’s back pain. Dr. Watson opined that it did not appear 
that there was any aggravation of an underlying disorder as a result of the June 21, 
2011 incident. Dr. Watson stated it was possible Claimant may have had an 
exacerbation, which Dr. Watson felt was “short-lived”.

 11. At hearing, Claimant admitted that there was no change in the diagnosis  
or treatment of her low back pain by Dr. Watts after the incident of June 21, 2011.

 12. Dr. Watson testified that his physical examination of Claimant on 
November 7, 2011 was a “pretty benign examination”. Dr. Watson testified that the 
dosage of Percocet being prescribed by Dr. Watts prior to June 21, 2011 was the 
highest dose of that medication that can be bought. In his  testimony, Dr. Watson again 
opined that there was no aggravation of Claimant’s underlying back pain from the June 
21, 2011 incident, including consideration of the evaluation of Dr. Lund. Dr. Watson 
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stated in his testimony that in assessing and defining whether there has been an 
aggravation he looks for something that has caused an objective change in the patient’s 
body and that has altered the need for treatment.

 13. The ALJ finds the above referenced opinions and testimony of Dr. Watson 
to be persuasive and is found as fact.

 14. The ALJ finds that Claimant has failed to prove by a preponderance of the 
persuasive evidence that she sustained a compensable injury to her low back as  a 
result of the incident on June 21, 2011 pulling a patient up in bed.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra. Claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence. Section 
8-42-101, supra.  A preponderance of the evidence is  that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents. Section 8-43-201, supra. A Workers' 
Compensation case is decided on its merits. Section 8-43-201, supra. 

2. The Judge's  factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

 3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers' Compensation case is decided on its 
merits. Section 8-43-201, supra. 

4. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits  are awarded. 
Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 
846 (Colo. App. 2000). The question of whether the claimant met the burden of proof to 
establish the requisite causal connection is one of fact for determination by the ALJ. City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals 
Office, supra.
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5. The evidence must establish the causal connection with reasonable 
probability, not medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 
491 P.2d 106 (Colo. App. 1971). Reasonable probability exists if the proposition is 
supported by substantial evidence which would warrant a reasonable belief in the 
existence of facts  supporting a particular finding. F.R. Orr Construction v. Rinta, 717 P.
2d 965 (Colo. App. 1985). An award of benefits may not be based upon or denied upon 
speculation or conjecture. Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 
(1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).

 6. In order to recover benefits a claimant must prove that he sustained a 
compensable injury. A compensable injury is one which arises out of and in the course 
of employment. Section 8-41-301(1)(b), C.R.S. The “arising out of” test is one of 
causation. It requires that the injury have its origins in an employee’s  work-related 
functions. There is no presumption that an injury which occurs in the course of a 
worker’s employment arises out of the employment. Finn v. Indus. Comm’n, 165 Colo. 
106, 437 P.2d 542 (1968). It is the claimant’s burden to prove by a preponderance of the 
evidence that there is a direct causal relationship between the employment and the 
injuries. Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989). ). Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought. 
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.

 7 No benefits flow to the victim of an industrial accident unless an “accident” 
results in a compensable injury. Compensable injuries involve an “injury” which requires 
medical treatment or causes disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).

 8. A pre-existing disease or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-existing 
disease or infirmity to produce a disability or need for medical treatment. Duncan v. 
Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990). However, the mere occurrence of symptoms at 
work does not require the ALJ to conclude that the duties of employment caused the 
symptoms, or that the employment aggravated or accelerated any pre-existing 
condition. Rather, the occurrence of symptoms at work may represent the result of or 
natural progression of a pre-existing condition that is unrelated to the employment. See 
F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., 
W.C. No. 4-606-563 (August 18, 2005). The question of whether the claimant met the 
burden of proof to establish the requisite causal connection is one of fact for 
determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

 9. Claimant argues that the act of moving the patient on June 21, 2011 was 
the most likely source of an injury as no other credible theories were presented to 
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explain Claimant’s onset of back pain that day. Claimant further argues that it is more 
likely than not that the act of moving the patient aggravated and accelerated Claimant’s 
pre-existing low back condition. The ALJ is not persuaded.

 10. As Respondent notes, Claimant has a long history of treatment for low 
back and sacro-iliac pain prior to the incident on June 21, 2011 and that following that 
incident there was no change in Claimant’s treatment or diagnosis  by Dr. Watts who had 
been treating Claimant for these complaints. That Claimant had a sudden onset of back 
pain from moving a patient on June 21, 2011, standing alone, does not establish that 
Claimant sustained a compensable injury in light of Claimant’s long-standing and 
significant pre-existing history of low back and sacro-iliac pain. As found, the opinions of 
Dr. Watson, who performed a thorough review of medical records, is persuasive to 
prove that the incident of June 21, 2011 did not aggravate Claimant’s pre-existing low 
back condition to cause a need for or change in medical treatment. The ALJ is  not 
persuaded that the incident of June 21, 2011 caused the need for medical treatment not 
already necessitated by Claimant’s pre-existing low back condition or caused a 
disability. The ALJ is  persuaded by the fact that Dr. Watts. Claimant’s long-standing 
personal physician, did not restrict Claimant’s work activities after the June 21, 2011 
incident and by the fact that Claimant thereafter continued working at her usual job for 
Employer, without accommodations or lost time, until the time of her termination from 
employment on August 5, 2011. 

 11. Because Claimant has  failed to sustained her burden of proof that she 
sustained a compensable injury on June 21, 2011 Claimant’s  claims for medical and 
temporary total disability benefits must be denied. 

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and benefits  for an injury of June 21, 
2011 is denied and dismissed, with prejudice.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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DATED: February 1, 2012

      
 Ted A. Krumreich
Administrative Law Judge
 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-788-147-01

ISSUES

 Whether claimant has proven by a preponderance of the evidence that the 
proposed left shoulder surgery is reasonable medical treatment necessary to 
cure and relieve the claimant from the effects of the industrial injury?

FINDINGS OF FACT

1. Claimant suffered an admitted injury to her right shoulder while employed 
with employer on August 18, 2008 when she was  lifting a roll of fabric. Claimant 
testified that at the time of the injury, she felt a pop and pain about both 
shoulders and into her neck. Claimant was referred for medical treatment with Dr. 
Lorah and Dr. Adams and was referred for physical therapy. Claimant testified her 
referral for physical therapy on both shoulders.

2. On February 10, 2009, claimant reported to Dr. Adams that her left 
shoulder hurt as bad as her right shoulder. The ALJ finds  that this is the first 
medically documented reports of pain in claimant’s  left shoulder. Dr. Adams 
noted claimant’s  right shoulder had undergone a magnetic resonance image 
(“MRI”) that showed a full thickness tear of the supraspinatus at its insertion into 
the greater tuberosity with some minimal retraction. Claimant eventually 
underwent right shoulder surgery with Dr. Adams in March 2009.

3. Claimant testified that after her right shoulder injury, her left shoulder was 
doing everything the right shoulder would otherwise do. Claimant subsequently 
underwent three (3) additional surgeries on the right shoulder due to the fact that 
she continued to suffer re-tears of the rotator cuff.

4. Claimant reported to Dr. Lorah on June 22, 2009 with complaints of left 
shoulder pain that she felt stemmed from the same injury and overusing the 
shoulder. Dr. Lorah noted that the causality of her left shoulder was less clear. Dr. 
Lorah noted it was unlikely that claimant tore both rotator cuffs at the same time 
by lifting fabric. Dr. Lorah opined it was less than a 50% possibility that the left 
shoulder problems were caused by claimant’s injury. Dr. Lorah noted claimant 
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was not happy with his  opinion and offered a referral to Dr. Hemler for a second 
opinion regarding causation. 

5. Claimant was evaluated by Dr. Hemler on September 4, 2009. Claimant 
complained of shoulder pain located in the left subacromial space that she 
described as  “aching, intermittent, worsening and mechanical-catching.” Dr. 
Hemler noted claimant reported her symptoms as gradual in onset and becoming 
progressively more painful after her work injury. Dr. Hemler noted the pain had 
commenced more slowly and was not associated with a well-defined episode. Dr. 
Hemler requested an MRI of the left shoulder and noted that he agreed with Dr. 
Lorah that it was less than medically probably that there is a left sided rotator cuff 
tear present directly related to the work-related injury. Dr. Hemler noted that 
although the “mechanism of injury may have been associated with aggravation or 
strain of some pre-existing symptoms” it seemed highly unlikely that the moving 
of several bolts  of cloth would result in a combined set of injuries to the right 
shoulder, cervical and thoracic spine, and now the left shoulder. Dr. Hemler 
concluded that it was unclear that the left shoulder was a new event. Dr. Hemler 
noted that while claimant’s  left shoulder could be an aggravation of her pre-
existing condition, it seemed less than medically probable that it was at this time. 
Dr. Hemler did support an MRI of the left shoulder for diagnostic purposes.

6. The MRI of claimant’s left shoulder was  performed and Dr. Lorah noted on 
October 19, 2009 that the MRI revealed a full thickness tear of the supraspinatus 
tendon, impingement and acromioclavicular (“AC”) joint changes. Dr. Lorah again 
opined on October 19, 2009 that he did not believe her left shoulder rotator cuff 
tear was work-related based on her mechanism of injury.

7. Claimant was placed at maximum medical improvement (“MMI”) by Dr. 
Lorah for her right shoulder injury on October 30, 2009, but MMI was 
subsequently revoked and claimant underwent a series of additional surgeries on 
her right shoulder. 

8. Claimant was referred for medical treatment with Dr. Liotta. Dr. Liotta 
performed a suprascapular nerve decompression on her right shoulder on May 9, 
2011. Claimant followed up with Dr. Liotta on June 30, 2011. Dr. Liotta noted 
claimant was having significant trouble with her left shoulder and desired rotator 
cuff repair. Dr. Liotta recommended she proceed with this surgical intervention.

9. Claimant was  referred for a records review independent medical 
examination (“IME”) with Dr. Parks on August 14, 2011. Dr. Parks  did not 
examine claimant. Dr. Parks opined that claimant’s reported work injury of August 
18, 2008 did not cause her left shoulder condition. Dr. Parks opined that the 
possible surgery on the left should did appear to be reasonable and necessary, 
and further noted that it was unclear if the need for surgery is secondarily related 
to compensatory overuse of the left shoulder during the multiple surgeries  on the 
right shoulder. Dr. Parks noted that when claimant first complained of left 
shoulder pain on February 10, 2009, her orthopedic evaluation physical findings 
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were consistent with impingement syndrome. Dr. Parks opined there were 
chronological degenerative changes. 

10. Dr. Liotta continued to recommend left rotator cuff surgery and sought to 
have the surgical procedure approved through the workers’ compensation claim.

11. Dr. Parks issued a supplemental report on September 21, 2011 and noted 
claimant underwent a repeat MRI of her left shoulder on September 6, 2011. Dr. 
parks noted there was no evidence on the MRI of progressive glenohumeral 
arthritic changes. Dr. Parks opined that the MRI showed no acceleration of the 
glenohumeral arthritis. Dr. Parks  ultimately opined that claimant’s left shoulder 
condition was not related to overuse of the left shoulder.

12. The ALJ credits the opinions of Dr. Lorah, Dr. Parks and Dr. Hemler and 
finds that claimant has failed to prove that it is more likely than not that her left 
shoulder complaints  are related to her August 18, 2008 injury. The ALJ finds the 
opinions of Dr. Parks and Dr. Hemler to be well reasoned and supported by the 
medical records in evidence. The ALJ notes that the first record in the medical 
reports of complaints involving the left shoulder is in February 2009, almost six 
months after the industrial injury.

13. The ALJ further credits the opinion of Dr. Hemler and Dr. Parks and finds 
that claimant has failed to demonstrate that it is more probable than not that her 
left shoulder complaints are the result of overuse of the left shoulder following the 
admitted injury to the right shoulder. The ALJ finds the opinions of Dr. Hemler and 
Dr. Parks  to be well reasoned and supported by the medical records in evidence. 
Therefore, the ALJ determines that claimant’s  request for surgery involving the 
left shoulder should be denied in this case.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence. Section 8-43-201, C.R.S, 2008. A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is  more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, supra. A Workers’ Compensation case is decided on its merits. 
Section 8-43-201, supra.   

2. The ALJ’s factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
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findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000). When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the 
witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

3. A compensable industrial accident is  one that results  in an injury requiring 
medical treatment or causing disability. The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury 
where the industrial aggravation is the proximate cause of the disability or need 
for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); 
see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990). 
A work related injury is  compensable if it “aggravates  accelerates or combines 
with“ a preexisting disease or infirmity to produce disability or need for treatment. 
See H & H Warehouse v. Vicory, supra.

4. As found, claimant has failed to prove by a preponderance of the evidence 
that her left shoulder condition is related to her August 18, 2008 industrial injury. 
As found, claimant’s first complaints  of left shoulder problems occurred almost six 
months after her injury. As found, the ALJ finds the opinions of Dr. Lorah, Dr. 
Hemler, and Dr. Parks credible and persuasive with regard to this issue.

5. As found, claimant has failed to prove by a preponderance of the evidence 
that her left shoulder condition is  related to overuse of the left shoulder following 
the injury and surgeries to the right shoulder. The ALJ credits the opinions of Dr. 
Hemler and Dr. Parks in relation to this issue.

ORDER

 It is therefore ordered that:

1. Claimant’s claim for medical benefits for treatment of her left shoulder 
condition related to the August 18, 2008 admitted claim is denied and dismissed. 

2. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
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statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 3, 2012

Keith E. Mottram
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-855-803-01

ISSUES

 Whether claimant has proven by a preponderance of the evidence that the 
cervical spine surgery proposed by Dr. Corenman is reasonably necessary, and 
related, medical treatment designed to cure and relieve the claimant from the 
effects of the admitted industrial injury of February 19, 2011?

 Whether respondents  have proven by a preponderance of the evidence 
that Claimant was responsible for her termination of employment, and if so, did 
her condition after termination worsen so as to reestablish her right to temporary 
disability benefits?

 Whether respondents  have proven by a preponderance of the evidence 
that claimant suffered a subsequent intervening event that severed respondents’ 
liability for claimant’s injury?

 The parties stipulated to an average weekly wage (“AWW”) of $1,065.05 
as of the date of injury and $1,291.39 effective August 1, 2011 based on 
claimant’s receipt of COBRA health insurance benefits (an increase of $226.34).

 The parties stipulated claimant returned to work in a new position earning 
less money than her AWW effective August 9, 2011.

FINDINGS OF FACT

1. Claimant was employed with employer as a police officer. Claimant 
suffered an admitted injury on February 19, 2011 when she slipped and fell on 
ice. Claimant sought medical treatment at Colorado Urgent Care on February 21, 
2011. Claimant provided a consistent accident history and complained of landing 
on her left upper extremity with increasing pain now in her upper back. Claimant 
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reported her pain did not limit her abilities and she was released to return to full 
duties.

2. Claimant eventually came under the care of Dr. Timothy on March 21, 
2011. Claimant reported a consistent history of slipping on ice while getting out of 
a car and reported increasing pain that was on average a 6 to 7 out of 10 and as 
high as a 10 out of 10. Dr. Timothy diagnosed claimant with neck pain secondary 
to cervical strain with suspected right upper extremity radicular pain. Dr. Timothy 
also diagnosed right rotator cuff tendinitis/bicipital tendinitis. Dr. Timothy related 
claimant’s diagnoses  to her mechanism of injury and recommended medication 
and physical therapy along with a magnetic resonance image (“MRI”) of her 
cervical spine and an electromyelogram (“EMG”). Dr. Timothy noted that if 
claimant failed to respond to the physical therapy, he would recommend a 
subacromial injection. Dr. Timothy further noted that claimant reported to history 
of neck pain or upper extremity paresthesias, but did have a history of 
supraspinatus tendinitis that resolved spontaneously and was  asymptomatic at 
the time of her injury.

3. Claimant underwent the MRI of her cervical spine on March 30, 2011. The 
MRI revealed a bulging disc at the C5-6 and C6-7 levels with effacement of the 
thecal sac at C5-6 and neural foraminal narrowing associated with the bulging 
disc at the C6-7 level. Claimant returned to Dr. Timothy on April 1, 2011. Dr. 
Timothy recommended possible cervical epidural injections and referred claimant 
to Dr. Dickstein. Claimant underwent her first epidural steroid injection at the 
C6-7 level on April 11, 2011.

4. Claimant returned to Dr. Timothy on April 15, 2011 with complaints of quite 
a bit of neck pain as well as  right upper extremity radicular pain. Dr. Timothy 
noted claimant had undergone the C6-7 transforaminal epidural injection that 
provided claimant about two days of relief, but her pain symptoms had returned. 
Dr. Timothy recommended claimant continue with her physical therapy and noted 
claimant was doing a light duty desk job. Dr. Timothy recommended a TENS trial 
and prescribed Lyrica. Dr. Timothy recommended claimant return to normal 
activities to the best of her abilities.

5. Claimant returned to Dr. Timothy on April 21, 2011 with complaints of 
similar pattern of referred pain in her left upper extremity to her finger. Dr. 
Timothy noted claimant continued in a sedentary job and reported doing well in 
this  position. Claimant also complained of some sciatic and right lower extremity 
pain, but Dr. Timothy noted he did not believe this was related to her industrial 
injury. Dr. Timothy recommended claimant return to Dr. Dickstein for another 
injection into her cervical spine.

6. Claimant underwent a second injection on May 9, 2011 with Dr. Dickstein. 
The injection was to claimant’s C7-T1 level. Dr. Timothy provided claimant with a 
work release that took claimant off of work completely from May 9, 2011 until May 
13, 2011, with claimant returned to work on May 16, 2011. Claimant returned to 
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Dr. Timothy on May 20, 2011. Claimant again reported 2 days of fairly significant 
relief with a return of her axial neck pain. Claimant reported she no longer was 
having any radicular symptoms in her left upper extremity and only minimal 
symptoms in the right upper extremity. Dr. Timothy recommended discontinuing 
the Lyrica as her paresthesias was significantly improved and she now had 
primarily axial neck pain. Dr. Timothy recommended claimant return for follow up 
treatment in one month and was advised to maintain or resume her normal 
activities to the best of her ability.

7. Claimant underwent chiropractic treatment with Dr. Roth beginning on May 
25, 2011. Claimant reported to Dr. Roth that her pain level was a 5 out of 10, but 
usually is an 8 out of ten. Claimant returned to Dr. Roth on June 1, 2011 and 
reported no significant improvement in her neck pain and no change in her arm 
numbness. Claimant again reported no significant improvement on June 3, 2011, 
June 8, 2011 and June 10, 2011.

8. On June 12, 2011 claimant participated in a barrel racing competition in 
Grand Junction. Claimant completed the race in just over twenty (20) seconds. 
Claimant testified that she did not ride the horse hard during the competition. 
Claimant presented the testimony of  *B at hearing.  *B is a friend of claimant’s 
daughter and attended the barrel racing competition in Grand Junction.  *B 
testified she witnessed claimant barrel race on June 12, 2011 and testified 
claimant was slow in her race.  *B testified claimant did not exhibit any pain 
behaviors on June 12, 2011 that she noticed.

9. Claimant presented the testimony of  *C at hearing.  *C testified she 
knows claimant and has given riding lessons to claimant’s daughter.  *C testified 
that she saw claimant barrel race on June 12, 2011.  *C described claimant’s 
race on June 12, 2011 as a slow lope.  *C testified claimant participated in the 
novice division and noted claimant’s time was 22.091 seconds which put 
claimant as number 18 out of 21 competitors.  *C testified claimant only raced 
one time on June 12, 2011 and wasn’t required to race a second time.  *C 
testified claimant came into her office before leaving that day at approximately 
1:30 p.m. and was not complaining of any symptoms.

10. Claimant reported to the emergency room (“ER”) on June 13, 2011 at 
11:00 p.m. Claimant testified that she was  at home lying in bed when she 
experienced an increase in her symptoms. Claimant reported to the ER that she 
had an acute onset of neck pain with right arm pain and numbness that was not 
associated with any new injury. Claimant did not report any incident with the 
barrel racing to the ER physicians.

11. Claimant returned to Dr. Timothy on June 16, 2011. Claimant reported she 
had no specific recurrent injury and had been very cautious about her exercises. 
Claimant reported she began to experience radiating pain again in the right upper 
extremity to the forearm and more prominent symptoms on the left to at least the 
elbow. Dr. Timothy noted that as claimant’s pain symptoms were more consistent 
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with the site of a herniation, he recommended a surgical consultation. Dr. 
Timothy noted claimant was to be off of work from June 13, 2011 through June 
16, 2011, then released to return to sedentary duty.

12. After claimant’s medical appointment with Dr. Timothy on June 16, 2011, 
claimant and her daughter took two horses in their trailer to a rodeo in 
Carbondale, Colorado. Claimant testified that she was not planning on riding a 
horse at the rodeo and did not ride a horse at the rodeo. While at the rodeo, 
claimant testified she noticed an ex-boyfriend taking things out of her horse 
trailer. Claimant testified she confronted the ex-boyfriend and ended up in a 
physical confrontation with the ex-boyfriend wherein the ex-boyfriend slapped 
claimant across the face and knocked her cell phone out of her hand when she 
attempted to call 911. Claimant testified that her ex-boyfriend was close enough 
to her while screaming at her that he was spitting on her as he called her 
obscenities. Claimant testified that she was backed up against the horse trailer 
and as a result of where she was positioned, she had to push her ex-boyfriend to 
get away from him. Claimant testified this  pushing was the first physical contact 
of the confrontation. Claimant testified that as a result of the physical 
confrontation, both she and the ex-boyfriend were arrested by the Garfield 
County Sherriff’s Department. Claimant testified that her ex-boyfriend remains  in 
jail and has been sentenced to two years in jail as a result of his  assaulting her. 
Claimant testified that she did not know why she was arrested.

13. Claimant testified that after she was arrested, she contacted her employer 
and was placed on paid administrative leave pending an investigation. Claimant 
testified that she was eventually informed by employer that her arrest was an 
embarrassment to the department and was given the option of either resigning of 
being termination. Claimant testified that she resigned her position on July 11, 
2011. Claimant denied that she was injured during the altercation with her ex-
boyfriend.

14. Respondents presented the testimony of  *D, the Chief of Police of 
employer.  *D testified he makes the personnel decisions for employer.  *D 
testified claimant started her employment with employer in parking enforcement 
and moved to code enforcement before eventually completing the police 
academy and becoming a patrol officer for employer.  *D testified that claimant 
earned a high average appraisal for her review completed May 18, 2011.  *D 
testified that at the end of June, 2011, claimant was placed on administrative 
leave as a result of an internal investigation after employer became aware 
claimant was arrested on domestic assault charges by the Garfield County 
Sherriff’s Department. 

15.  *D testified that officers for employer are not to engage in conduct that will 
call into question the officer’s ability to perform his or her job.  *D testified he had 
terminated two other officers  for violating this  policy.  *D testified that Lieutenant  
*E conducted the investigation into the matter.  *D testified that based on the 
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results of the investigation, he decided that claimant would be offered the option 
to self terminate or she would be terminated.  *D testified he became aware of 
claimant’s participation in the rodeo event on June 12, 2011 in the course of the 
investigation and took that information into account in determining what 
disciplinary action to take.

16. Claimant testified that when presented with the opportunity to either resign 
or she would be fired, claimant chose to resign her position with employer. The 
ALJ determines that claimant’s termination was the result of her resigning her 
position with employer. The ALJ notes that significant objections were raised with 
regard to the investigative report, and the findings  of the investigative report were 
not allowed into evidence for the truth of the matter asserted. However, 
claimant’s termination was ultimately the result of her decision to resign her 
position with employer after being provided with the option of resigning her 
employment or being terminated.

17. Claimant was evaluated by Dr. St. John on June 23, 2011. Dr. St. John 
noted claimant had neck pain symptoms with radiation into her bilateral upper 
extremities, right greater than left with a C5.C6 herniated nucleus pulposus and 
degenerative disk disease at the C6-7 level. Dr. St. John noted claimant may 
come to require an anterior cervical discectomy and fusion and recommended 
claimant follow up in 2-3 weeks for further discussion. Dr. St. John recommended 
claimant maintain or resume normal activities to the best of her ability.

18. Claimant returned to Dr. St. John on July 26, 2011. Dr. St. John noted 
claimant had undergone three epidural steroid injections that all provided mild 
and temporary relief. Dr. St. John noted claimant had recently resigned her 
position with employer. Dr. St. John recommended an EMG for further data to 
help localize her pain generators. Dr. St. John took claimant off of work 
completely from July 26, 2011until the EMG was completed and read. The EMG 
was completed on August 5, 2011 and was non-diagnostic for bilateral upper 
extremity radicular changes. Claimant returned to Dr. St. John on August 18, 
2011. Dr. St. John noted claimant had a negative response to the disckogram 
and opined that he would continue to treat claimant’s symptoms non operatively. 
Dr. St. John indicated that “as a last resort” he would consider a diskogram to 
make a final determination regarding her surgical candidacy. Dr. St. John again 
advised claimant to maintain or resume normal activities  to the best of her ability 
and provided claimant with work restrictions of no lifting greater than 10 pounds.

19. Claimant was  evaluated by Dr. Timothy on August 11, 2011. Dr. Timothy 
noted that claimant has had no specific change in the paresthesias or pain but 
was having a lot of proximal bilateral upper extremity pain that claimant 
described as horrible. On August 24, 2011, Dr. Timothy referred claimant to Dr. 
Corenman for a second opinion regarding her neck treatment.

20. Dr. Corenman initially evaluated claimant on September 13, 2011. Dr. 
Corenman noted claimant’s past medical treatment and found significant 
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reduction in range of motion on physical examination. Dr. Corenman further 
noted a positive Spurling’s  test indicating some mild radiculopthy. Dr. Corenman 
recommended a disckogram to determine if claimant would be a candidate for 
surgery. Based on the results of the diskogram, Dr. Corenman recommended a 
cervical fusion at C5-C6 as of October 10, 2011.

21. In response to inquiries from both claimant’s and respondents’ counsel, 
Dr. Timothy noted that claimant had not had a significant worsening of her 
condition since June 16, 2011. Dr. Timothy also noted claimant had not changed 
her restrictions since June 16, 2011, but also stated that he was unaware as  to 
whether any other physician had changed claimant’s restrictions.

22. Respondents received a records review independent medical examination 
(“IME”) from Dr. Fall on October 7, 2011. Dr. Fall noted that she agreed with Dr. 
St. John’s  assessment that claimant was not a surgical candidate and opined 
that claimant was at maximum medical improvement (“MMI”). Dr. Fall also noted 
that claimant participated in barrel racing on June 12, 2011. Dr. Fall opined that 
claimant’s barrel racing did cause a significant worsening of her symptoms that 
led her to the ER on June 13, 2011. Dr. Fall does not clearly relate the basis for 
this  opinion in her report, other than claimant suffered a worsening of her 
condition on June 13, 2011. 

23. Respondents obtained a records review IME from Dr. Brodie on October 
23, 2011. Dr. Brodie likewise noted that claimant had participated in barrel racing 
on June 12, 2011 and found that the barrel racing indicates a high level of 
function related to the cervical spine disorder as of June 12, 2011. Dr. Brodie 
opined that the Medical Treatment Guidelines  recommend a psychological 
evaluation before surgery and noted claimant had not had a psychological 
evaluation. Dr. Brodie and Dr. Fall both opined that claimant’s subjective 
symptoms do not correlate with objective signs and tests. 

24. Dr. Corenman testified at hearing in this  matter as an expert in 
orthopedics. Dr. Corenman testified claimant’s current diagnosis included a 
herniated disk at the C5-C6 level and the discogram on October 3, 2011 
identified this disk as the likely pain generator. Dr. Corenman testified that the 
recommended C5-C6 anterior decompression and fusion would likely provide 
claimant with a 60-70% reduction in neck pain. Dr. Corenman testified that the 
surgery was not being performed to claimant’s radicular symptoms and noted 
that the EMG was not helpful in diagnosing the cause of claimant’s neck pain.

25. Dr. Corenman testified he was aware of claimant’s barrel racing and 
testified that claimant suffered an increase in symptoms after the barrel racing. 
Dr. Corenman testified claimant’s barrel racing was not likely to cause on onset of 
new symptoms. Dr. Corenman testified that he did not believe the barrel racing 
was an intervening event, but instead a temporary aggravation of claimant’s pre-
existing condition. Dr. Corenman testified claimant had pain generators  at two 
levels  of her cervical spine and was a surgical candidate, but he would not want 
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to perform surgery at the C4-5 level. Dr. Corenman testified he believed 
claimant’s pain was caused by claimant’s disk and was not caused by a nerve 
compression.

26. On cross examination, Dr. Corenman testified he only saw clamiant on 
one occasion on September 13, 2011.  Dr. Corenman testified he evaluated 
claimant due to the fact that Dr. St. John was leaving the area. Dr. Corenman 
testified he became aware of claimant’s barrel racing when he saw claimant in 
his office on October 27, 2011 to discuss the medical and legal challenges of her 
case.

27. The ALJ credits the testimony of Dr. Corenman with regard to the effects 
of the barrel racing on claimant’s physical condition. The ALJ notes that while 
claimant and two other witnesses testified that claimant showed no ill effects  as a 
result of the barrel racing, Dr. Corenman testified claimant’s  barrel racing resulted 
in at least a temporary aggravation of her symptoms. Further, Dr. Corenman 
confirmed that claimant reported that she “paid for it” as a result of the barrel 
racing and believes that claimant had an increase in her symptoms after the 
barrel racing.

28. The ALJ credits the opinions  of Dr. Brodie and Dr. Fall over the testimony 
of the Dr. Corenman and finds that the proposed surgery is  not reasonable and 
necessary to cure and relieve the claimant from the effects of the industrial injury. 
The ALJ notes  that while claimant testified that she didn’t ride hard in the barrel 
racing and that her onset of symptoms on June 13, 2011 was not related to the 
barrel racing, Dr. Corenman testified claimant reported to him that she “paid for it” 
when she rode in the barrel racing.

29. While claimant presented the testimony of two witnesses who testified that 
claimant did not appear to be in pain after the barrel racing incident, and testified 
that claimant did not ride hard in the barrel racing event, this testimony is 
contradicted by Dr. Corenman’s testimony that claimant reported to him that she 
suffered an increase of her symptoms as a result of the barrel racing.

30. The ALJ further notes  that claimant ended up in the ER the day after her 
barrel racing and finds that the temporal relationship with the onset of symptoms 
following her barrel racing is significant in this  case. The ALJ credits the opinions 
of Dr. Fall and Dr. Brodie and finds that claimant suffered a intervening event 
during the barrel racing that resulted in her visit the ER, the work restrictions 
taking her off of work completely from Dr. Timothy and severed respondents 
liability for claimant’s work related injury. The ALJ further credits  the reports  of Dr. 
Timothy that noted that claimant’s symptoms were consistent with a herniated 
disk on June 16, 2011 and therefore recommended a surgical consultation. The 
ALJ finds  that this represents  a new onset of symptomology and treatment that 
was not the natural result of claimant’s compensable workers’ compensation 
injury. The ALJ recognizes that the MRI revealed a herniated disk prior to June 
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12, 2011, but claimant’s  symptoms seemed to markedly change as of the June 
13, 2011 ER visit resulting in Dr. Timothy providing the referral to Dr. St. John.

31. The ALJ finds that the work restrictions set forth by Dr. Timothy that took 
claimant off or work completely are related to claimant’s intervening injury that 
occurred while claimant was barrel racing.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S, 2008. A claimant in a Workers’ Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence. Section 8-43-201, C.R.S., 2010. A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is  more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, supra. A Workers’ Compensation case is decided on its merits. 
Section 8-43-201, supra.

2. The ALJ’s factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000). When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the 
witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006).

3. A compensable industrial accident is  one that results  in an injury requiring 
medical treatment or causing disability. The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury 
where the industrial aggravation is the proximate cause of the disability or need 
for treatment. See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); 
see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990). 
A work related injury is  compensable if it “aggravates  accelerates or combines 
with“ a preexisting disease or infirmity to produce disability or need for treatment. 
See H & H Warehouse v. Vicory, supra.

4. Respondents are not liable for injuries that occur subsequent to a 
compensable injury, and are not a “natural result” of the compensable injury. Post 
Printing and Publishing Co. v. Erickson, 94 Colo. 382, 30 P.2d 327 (1934).
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5. As found, respondents have proven by a preponderance of the evidence 
that claimant’s current medical treatment are not the natural result of the 
compensable injury. Claimant’s  testimony that her barrel racing on June 12, 2011 
did not result in an increase in her symptoms is determined to be not credible in 
light of the testimony of Dr. Corenman that claimant admitted to him that she 
suffered an increase in her symptoms as a result of the barrel racing incident. As 
found, claimant’s barrel racing resulted in new symptomology that Dr. Timothy 
noted on June 16, 2011 was consistent with a herniated disk and resulted in Dr. 
Timothy’s referral to Dr. St. John for surgical consultation.

6. As found, the barrel racing incident led to claimant being treated in the ER 
and being taken off of work for completely for three (3) days by Dr. Timothy. The 
ALJ finds that the increase in symptoms resulted in new medical treatment 
through Dr. St. John and increased restrictions from Dr. Timothy. As found, this 
treatment was not the natural result of the compensable injury.

7. Based on this finding, the ALJ need not consider the issue of whether 
claimant was responsible for her termination of employment.

ORDER

 It is therefore ordered that:

1. Claimant’s request for further medical treatment with Dr. Corenman is 
denied and dismissed.

2. Respondents have proven by a preponderance of the evidence that 
claimant suffered an intervening accident as of June 12, 2011 resulting in 
claimant’s increase in restrictions and referral for surgical consultation.

3. Claimant’s  request for temporary disability benefits is  denied and 
dismissed.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.
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DATED: February 3, 2011

Keith E. Mottram
Administrative Law Judge

WC 4-383-910
ORDER AWARDING ATTORNEY FEES AND COSTS

The above captioned matter having come on for consideration of the Claimant’s 
counsel’s Affidavit of Attorneys’ Fees and Costs submitted pursuant to the Order issued 
by the undersigned Administrative Law Judge (ALJ) on October 29, 2011, and the ALJ 
having reviewed the Affidavit, the Respondents’ Objection to the Affidavit, and the 
Claimant’s Reply, now ORDERS AS FOLLOWS:

The ALJ finds the Claimant’s counsel’s Affidavit is  deficient in that it does not 
delineate the attorney fees and costs that are attributable to the unripe issues of 
apportionment and authorized provider. In the Claimant’s  reply to the Respondents’ 
Objection, the Claimant asserts  that the attorney fees and costs for the entire hearing 
are recoverable even though only a portion of the case endorsed unripe issues. In 
support of this assertion the Claimant merely cites the statutory provision of section 
8-43-211(2)(d), C.R.S. as follows:

If any person requests a hearing or files a notice to set a hearing on issues which 
are not ripe for adjudication at the time such request or filing is made, such 
person shall be assessed the reasonable attorney fees and costs of  the opposing 
party in preparing for such hearing or setting. [Emphasis added in Claimant’s 
Reply.]

However, this latter portion emphasized by the Claimant is preceded by 
the language requiring that the fees and costs assessed must be reasonable. 
The ALJ concludes that it cannot be argued that assessing fees  and costs 
against the opposing party for that portion of the hearing that is ripe is legally or 
logically reasonable.

Therefore, the ALJ denies the Claimant’s  request for attorney fees and costs for 
the entire proceeding.

The ALJ agrees with the Respondents’ Objection that the crux of the case 
revolved around the issue of medical benefits. This is borne out by reference to the 
Claimant’s post-hearing position statement, wherein the Claimant devotes a single 
paragraph of four sentences to the issue of authorized provider, in a position statement 
that is otherwise 10 pages in length. The Claimant’s position statement is  devoid of 
reference to the issue of apportionment.

The Claimant bore the burden of providing an Affidavit of costs  and fees that are 
reasonable under the circumstances. Based upon the complexity of the issues 
concerning apportionment and authorized provider in relationship to the entire case, the 
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ALJ concludes  that the Claimant is entitled to 10% of the amount of attorneys’ fees and 
costs delineated in the Affidavit and hereby awards the Claimant attorneys’ fees and 
costs in the amount of $2,646.20.

The ALJ ORDERS the Respondents to pay to the Claimant $2,646.20 within 30 
days of the date this ORDER is served.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATE: February 3, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-604-199-01

ISSUE

 The sole issue determined herein is the timeliness of the Employer’s 
application for hearing and whether all issues set for hearing that 
constitute challenges to the findings and determinations of the DIME 
physician shall be stricken due to lack of jurisdiction. 

FINDINGS OF FACT

1.Claimant suffered a work injury on February 4, 2004. Respondents filed a Final 
Admission of Liability on May 10, 2007 which awarded the Claimant $44,551.58 in 
permanent medical impairment benefits. 
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 2.  After the May 10, 2007 Final Admission was filed, the case was reopened 
so that the Claimant could receive treatment for psychological problems. 

 3. On March 30, 2010, the Claimant underwent a Division Independent 
Medical Examination with Dr. Caroline Gellrick. Dr. Gellrick issued a DIME report dated 
that same day in which she determined that the Claimant was not at maximum medical 
improvement and needed additional care with Drs. Entin, Reinhard and Muckle to treat 
and assess the Claimant’s conditions. Dr. Gellrick diagnosed the Claimant with a 
number of conditions that she related to the Claimant’s work injury including: mild 
traumatic brain injury, depressive disorder with personality change, cervical spine strain, 
thoracic contusion and sprain, lumbar strain, post-traumatic cephalgia which was 
exhibited as migraine headache/photophobia/nausea, vertigo with vestibular imbalance 
and post-traumatic endolymphatic hydrops, tinnitus, sleep disorder; visual disturbance, 
syncopal episodes, opioid dependency, and left-sided temporomandibular joint 
dysfunction. 

 4. In the March 30, 2010 IME report, Dr. Gellrick provided a provisional 
impairment rating, noting that the Claimant was not at MMI and noting that further 
diagnostic testing was needed on vision issues. She rated cervical, thoracic and lumbar 
injuries at 32%; psychological/cognitive injuries at 13%; vestibular injury at 10%, 
cephalgia/episodic neurological disorder at 5% and vision/hearing pending additional 
information from the ENT and ophthalmologists. The provisional rating equaled a 50% 
whole person impairment. 

 5. There was no certificate of mailing on the DIME report dated March 30, 
2010. However, counsel for the Claimant received the report on April 7, 2010. The 
March 30, 2010 DIME report was received by the IME Unit on April 12, 2010, five days 
after the report was received by Claimant’s counsel.  There was no testimony or 
evidence presented by Respondents’ counsel regarding the date that her office received 
the March 30, 2010 DIME report.

 6. On April 15, 2010 the Respondents filed a General Admission of Liability 
for medical benefits noting the previous permanency award and that “per DIME, Injured 
was not found to be at MMI….”

 7. The Claimant received additional treatment and on March 28, 2011, the 
Claimant’s physician, Dr. Reinhard, put him at MMI and a repeat DIME was scheduled 
with Dr. Gellrick.

 8. Dr. Gellrick conducted a second DIME on July 12, 2011 and issued a 
DIME report that same day. Dr. Gellrick agreed that the Claimant was at MMI as  of 
March 28, 2011 per Dr. Reinhard’s  report. In the July 12, 2011 DIME report, Dr. Gellrick 
again diagnosed the Claimant with a number of conditions. This time the diagnoses 
included: closed head injury with mild traumatic brain injury with cognitive dysfunction, 
depression and anxiety, cervical spine strain/sprain, thoracic sprain, lumbar spine with 
spondylosis  and degenerative disc disease, cephalgia with post-traumatic migrainous 
type headache, vertigo, vestibular imbalance, post-traumatic endolymphatic hydrops, 
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tinnitus with hearing loss, TMJ dysfunction, not evaluated and not rated, opioid 
dependency, visual disturbance with diagnosed keratoconus which was found to be 
preexisting and not work related, and drug reaction to Saphris. Dr. Gellrick’s  report goes 
into great detail with respect to the Claimant’s current symptoms and diagnoses of his 
various conditions. The contents  of the July 12, 2011 report (found at Exhibit 5 to 
Claimant’s Motion to Strike) are incorporated herein by this reference for the purpose of 
establishing what findings and determinations of the DIME physician were contained in 
the report. 

 9. In the July 12, 2011 DIME report, Dr. Gellrick rated the Claimant’s  cervical 
spine impairment at 12%, thoracic spine impairment at 5%, lumbar spine impairment at 
15% (with a combined spine impairment of 29% for the cervical, thoracic and lumbar 
injuries based on the Table of Combined Values). She rated the vestibular vertigo with 
continuing dysfunction at 10%, cephalagia with migrainous type symptoms at 5%, 
hearing loss at 2%, these physical impairments combined for a total of 17% which when 
combined with the 29% whole person spine impairment resulted in a 41% whole person 
impairment for physical impairments. This  physical impairment rating was then 
combined with the neurological/psychological impairment at 13% for a combined whole 
person impairment rating of 49%. The rating did not include the TMJ and physical dental 
impairment. 

 10. Dr. Gellrick testified credibly at the hearing regarding her general process 
for preparing and mailing DIME reports and what she recalls about mailing the 
Claimant’s July 12, 2011 DIME report and her undisputed testimony on these issues is 
found as  fact. Dr. Gellrick dictates  her DIME reports before 8:00pm on the same day 
that she conducts the examination which is the date written on the DIME report. She 
then sends the dictation out to be transcribed. It usually takes about 7-8 days to receive 
the transcribed report back in her office. When she gets the transcribed report back, Dr. 
Gellrick reviews and proofs the document and drafts her own corrections. She then 
makes copies of the report herself. This process is completed within 10-12 days from 
the date of the report. Dr. Gellrick then reviews the report again, assembles the report 
copies and puts three reports into three separate envelopes. She then addresses  the 
envelopes herself, one to the Claimant or Claimant’s counsel, one to Respondents  or 
Respondents’ counsel and one to the Division of Workers’ Compensation IME unit. She 
then takes the envelopes containing all three reports and mails them together from the 
same post office or mailbox. She always sends all three reports together using the 
same method and she never separates  them. Dr. Gellrick has not included a certificate 
of mailing on her DIME reports in the past and she did not include a certificate of mailing 
on the Claimant’s July 12, 2011 DIME report. Dr. Gellrick does  not remember the 
specific date that she mailed the Claimant’s  July 12, 2011 DIME report. Dr. Gellrick 
testified that none of the 3 mailed copies of the July 12, 2011 DIME report in this case 
were returned to her as undelivered. 

 11. Dr. Gellrick’s July 12, 2011 DIME report was received in the office of the 
Claimant’s counsel on July 23, 2011. A copy of that same report was received by the 
Division IME unit on July 28, 2011, five days after it was received by the Claimant’s 
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counsel. There was no testimony or evidence presented by Respondents’ counsel 
regarding the date that her office received the July 12, 2011 DIME report. 

 12. Although there is  no evidence as to the specific date that Dr. Gellrick 
mailed her July 12, 2011 DIME report, the report must have been mailed by July 23, 
2011 since that is the date that the Claimant’s  counsel received it and all reports  were 
mailed at the same time. Therefore, the ALJ finds that the latest possible date the report 
was mailed is July 23, 2011. 

 13.  On August 5, 2011, the Division of Workers’ Compensation (“DOWC”) IME 
unit issued a “Notice of Completion.” This Notice contained a Certificate of Mailing 
indicating that it was sent to counsel for Claimant, counsel for Respondents and the 
DIME physician on August 5, 2011.

 14. On September 2, 2011, the Respondents filed their Application for Hearing 
in this  matter on the issues of medical benefits/reasonably necessary, permanent partial 
disability benefits, and other issues which were listed as: causation, apportionment, set-
offs for Claimant’s receipt of disability benefits  and retirement benefits, as allowed by 
statute. 

 15. Therefore, the Respondents’ Application was filed 41 days after the latest 
possible mailing date of the July 12, 2011 DIME report by Dr. Gellrick and 28 days after 
the mailing date of the Notice of Completion from the DOWC IME unit.  

 16.  The Claimant’s Response to the Application for Hearing was filed on 
September 27, 2011. 

 17. On January 6, 2012, at the commencement of the hearing, counsel for the 
Claimant made the “Motion to Strike All Issues set for the Hearing which Constitute 
Challenges to the Findings and Determinations of the DIME Doctor.” The Claimant 
presented a written motion, offered the testimony of the DIME physician, and presented 
oral argument that the employer did not file a timely application within 30 days after the 
date that the DIME report was mailed to the employer. The Respondents cross-
examined the witness Dr. Gellrick and the Claimant asked Dr. Gellrick additional 
questions in re-direct. The Respondents did not object to the testimony of Dr. Gellrick at 
the hearing. 

 18. Per the credible testimony of Dr. Gellrick, counsel for the Claimant 
contacted her after the completion of the DIME report a day or two before the January 
6, 2012 hearing to inquire when the July 12, 2011 DIME report was mailed and to ask 
the doctor questions regarding her procedures for completing and mailing DIME reports. 

19. Respondents were provided until January 17, 2012 to submit a Response 
to the Claimant’s Motion and the Claimant was provided until January 23, 2012 to file a 
Reply. The matter was held open through January 23, 2012 for the submission of new 
evidence relevant to the Claimant’s Motion to Strike and evidence was permitted to be 
submitted in conjunction with the Response and Reply. 
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20. The Respondents filed an “Objection to Claimant’s Motion to Strike” on 
January 17, 2012. No exhibits or new evidence was  submitted with the Respondents’ 
Objection. The Respondents did not generally dispute the factual allegations contained 
in the Claimant’s Motion to Strike, but did include additional factual averments. In their 
Objection, the Respondents argued that:

(1) C.R.S. §8-42-107.2(4) is ambiguous because it is  subject to 
more than one reasonable interpretation;

(2) the DOWC Director’s Interpretive Bulletin issued in June of 
2001 regarding C.R.S. §8-42-203 and its inter-relationship with C.R.S. 
§8-4-107.2 (Exhibit 9 to Claimant’s Motion to Strike) should control 
regarding the initiating event for the timing of the filing of an Application for 
Hearing challenging or responding to IME results;

(3) the August 29, 2011 Order of ALJ Stuber in Allen v. Evraz, 
Inc. N.A., d/b/a CF&I Steel, L.P., d/b/a Rocky Mountain Steel Mills, W.C. 
No. 4-817-083, is non-precedential and factually and legally 
distinguishable from the current case;

(4) the Respondent retained the right to challenge the findings in 
the DIME report because they filed an Application for Hearing within the 
30-day time limit running from the date of the Notice of Completion in 
reliance upon the Director’s  June 2001 Interpretive Bulletin because 
parties are entitled to rely upon the interpretation of an administrative 
agency with respect to implementation of a statute; 

(5) the Claimant has waived the right to raise the issues 
contained in the Motion to Strike as this is not a jurisdictional argument; 
and 

(6) The Claimant violated the provisions of WCRP 11-6 by 
communicating with the DIME physician subsequent to the Division’s 
acceptance of the final report and therefore, Dr. Gellrick’s testimony 
should be stricken.

CONCLUSIONS OF LAW

Statutory Interpretation

 When interpreting statutes, a court should give words and phrases  in a statute 
their plain and ordinary meanings. This  is  because the object of statutory construction is 
to give effect to the legislative intent of the statute. Town of Telluride v. San Miguel 
Valley Corp., 197 P.3d 261, 262 (Colo. App. 2008). The best indicator of legislative 
intent is contained in the language of the act. Forced and subtle interpretations should 
be avoided. Jones v. Industrial Claim Appeals Office, 87 P.3d 259 (Colo. App. 2004); 
Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002). If a statute 

http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=197+P.3d+261&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=197+P.3d+261&scd=CO


37

is  clear and unambiguous on its face, then we need not look beyond the plain language 
and we must apply the statute as  written. Garhart ex rel. Tinsman v. Columbia/
Healthone, L.L.C., 95 P.3d 571, 591 (Colo. 2004); In re 2000-2001 Dist. Grand Jury in 
and for First Judicial Dist., 97 P.3d 921, 924 (Colo. 2004) (citing Univex Int’l, Inc. v. Orix 
Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996)). 

Application to C.R.S. §8-42-107.2(4)

C.R.S. §8-42-107.2(4), states:

Within thirty days after the date of the mailing of the IME's report, the 
insurer or self-insured employer shall either file its admission of liability 
pursuant to section 8-43-203 or request a hearing before the division 
contesting one or more of the IME's  findings or determinations  contained 
in such report. (emphasis added).

 The statute is unambiguous that the employer has only 30 days to file either an 
admission of liability or an application for hearing to contest the DIME finding that 
claimant was  not at MMI. This provision was added by H.B. 98-1062, effective August 5, 
1998. Colo. Sess. Laws 1998, chap. 313. The provision has  remained unchanged since 
its adoption. This requirement contains no limitation or qualification that the 30-day time 
period only begins to run after DOWC issues a notice of completion.

Effective March 11, 2001, H.B. 01-1116, amended section 8-43-203(2)(b)(II)(A), 
C.R.S., which specifies the notice that must be given by the employer or insurer to the 
claimant in a final admission of liability. Colo. Sess. Laws 2001, Chap.23. The 
amendment no longer required that the claimant be informed that an application for 
hearing must be filed on all ripe issues even if a DIME was requested. In the event that 
a DIME was requested, all issues could be reserved and tried at the same time after 
completion of the DIME. H.B. 01-1116, however, reiterated the time period for the 
employer or insurer to act following the DIME by adding to section 8-43-203(2)(b)(II)(A), 
“The respondents shall have thirty days after the date of mailing of the report from the 
division's independent medical examiner to file a revised final admission or to file an 
application for hearing.” 

On June 13, 2001, the then Director of DOWC issued an “interpretive bulletin” on 
H.B. 01-1116, and stated in pertinent part:

The legislative intent was to prevent filings of multiple hearing applications 
by holding the process in abeyance pending completion of an IME on 
disputed issues of MMI and /or whole person impairment. 

In order to further the legislative intent for judicial efficiencies, the statute 
must be implemented to ensure that only those claims that require 
adjudication advance to hearing and that undue process constraints  are 
avoided. To do this, process clarification is necessary. 

http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=97+P.3d+921&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=97+P.3d+921&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=914+P.2d+1355&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=914+P.2d+1355&scd=CO
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The Division reviews all IME reports issued in accordance with Section 
8-42-107(2), C.R.S. If the report contains the required components, and is 
consistent with the requirements of the Guides, rules and curriculum, the 
Division issues a statement to the parties that the report has been 
accepted and may be considered final. A NOTICE OF COMPLETION 
letter is  issued. If a report lacks crucial information or contains a significant 
error, an INCOMPLETE NOTICE-IME REPORT letter is  sent to the 
physician and the parties outlining the specific area(s) needing to be 
addressed. 

It is the opinion of this Division that the time frame for responding to the 
IME results does not begin to run until the Division notifies the parties that 
the IME report is  complete and final. Rule XIV(L)(4)(d), Medical Review 
Panel-Independent Medical Examination (IME), is  consistent with this 
interpretation and provides that " [s]ervices rendered by an IME physician 
shall conclude upon acceptance by the Division of the final IME report." 
Rule IV (N)(6), Admissions of Liability, subsumes this process. The 
Division's Notice of Completion form now includes a Certificate of Mailing 
that the parties may use to ascertain the commencement of the 30-day 
time frame.

 At the top of its first page, the interpretive bulletin acknowledged that the 
Director’s opinions “do not have the force and effect of rule,” but are afforded as 
“navigational tools to clarify and simplify processes, create efficiencies, and to reduce 
litigation.” DOWC has amended the WCRP on several occasions after the 2001 
interpretive bulletin, but has not adopted any rule that specifies  the commencement of 
the period for filing an admission of liability or application for hearing. 

Nevertheless, the Respondents urge that a court may only set aside an agency’s 
interpretation of its governing statute if it is “clearly erroneous, arbitrary or otherwise not 
in accordance with the law” citing City and County of Denver v. ICAO, 107 P. 3d 1019, 
1021 (Colo. App. 2004). The Respondents also rely upon Carlson v. Infomatics Corp., 
W.C. No. 4-380-302 (Industrial Claim Appeals Office, August 11, 2010), Olson v. Phil 
Long Dealerships, W.C. 4-756-491 (Industrial Claim Appeals  Office, November 1, 2002), 
and Ratnecht v. Kettle River Corporation, WC No. 4-547-777 (Industrial Claim Appeals 
Office, June 18, 2004) in support of deference to Director’s Interpretive Bulletin over the 
application of the language of the statute, which Respondents argue is ambiguous 
because it is subject to more than one reasonable interpretation.  However, the 
Colorado courts have previously indicated that the Director’s opinions are not controlling 
on issues of legal interpretation. In 1999, the General Assembly attempted to make the 
30-day time periods applicable to all claims, including those involving injuries before 
August 5, 1998. That 1999 amendment became the subject of several varying legal 
interpretations, including one set forth by the then Director in a previous “interpretive 
bulletin.” Neither the Industrial Claim Appeals Office nor the Court of Appeals  agreed 
with the Director’s interpretation. Lobato v. Industrial Claim Appeals Office, 94 P.3d 1173 
(Colo.App. 2003), reversed Lobato v. Industrial Claim Appeals Office, 105 P.3d 220 
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(Colo. 2005). By the time of the Supreme Court decision, DOWC had amended WCRP 
to reflect the Director’s interpretation. The Supreme Court held that former WCRP IV(L)
(3) correctly effectuated the intent of the legislature. The Court noted that it accorded 
deference to the agency interpretation of the statute, but was not bound by it. The Court 
then held that the Director’s interpretation of the statute was correct.

The Respondents  also now assert that the testimony of Dr. Gellrick should be 
stricken because counsel for the Claimant contacted the DIME physician subsequent to 
the completion of the DIME report in violation of WCRP 11-6. While WCRP states that 
there shall be no contact with the DIME physician, there is no prescribed remedy. The 
provision is intended to prevent the parties from influencing the DIME physician with 
respect to the findings and determinations made by the doctor. Here, there was no 
persuasive evidence to indicate that counsel for the Claimant had the intent to influence 
the opinion of the DIME physician, but rather made limited inquiry as to the date the 
DIME report was mailed. The contact by counsel for the Claimant was improvident, but 
was not the level of violation that would warrant striking the DIME physician’s  testimony. 
There is nothing to indicate that the contact influenced the DIME physician’s opinion 
expressed in the July 12, 2011 DIME report or that the contact otherwise affected the 
DIME physician’s findings and determinations. 

The Claimant is correct that the statute unambiguously requires the employer to 
file either an admission or application for hearing within 30 days after the mailing of the 
DIME report to the employer. City Market, Inc. v. Industrial Claim Appeals Office, 68 P.
3d 601 (Colo.App. 2003), strictly applied the 30-day time limit for the employer to file an 
admission or application to challenge MMI. The Court noted:

The General Assembly's requirement is clear: an insurer or a self-insured 
employer must respond to a DIME physician's report and elect either to 
admit or to contest the report. Rule IV(N)(6) also requires a self-insured 
employer either to admit liability or to file an application for hearing within 
thirty days after the date of mailing of the DIME report determining medical 
impairment. Neither the statute nor the rule contains any qualification that 
would limit this obligation. 

See also Leprino Foods Co. v. Industrial Claim Appeals Office, 134 P.3d 475 (Colo. App. 
2005).

 In this case, the record evidence does not establish the specific date when Dr. 
Gellrick mailed her July 12, 2011 report to the Respondents. However, it is undisputed 
that Dr. Gellrick mailed 3 copies of her July 12, 2011 DIME report to counsel for the 
Claimant, counsel for the Respondents and the Division of Workers’ Compensation IME 
unit. It is also undisputed that none of the 3 copies of the Claimant’s July 12, 2011 DIME 
report were returned to Dr. Gellrick as undelivered. Respondents presented no evidence 
regarding the date that they received the July 12, 2012 DIME report, but did not deny 
receiving the report. In any event, counsel for the Claimant could not have received the 
July 12, 2011 DIME report before Dr. Gellrick mailed it, therefore, the latest possible 
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date that the report could have been mailed is July 23, 2011, the date that the 
Claimant’s counsel received the report. It is more probable that the report was actually 
mailed before the date that counsel for the Claimant received it. Therefore, the Claimant 
has established that the Respondents filed the Application for Hearing outside of the 30-
day time limit set forth in C.R.S. §8-42-107.2(4) since the Application was not filed until 
September 2, 2011. 

The time periods for the DIME process generally have been held to be 
jurisdictional rather than merely procedural. Leprino Foods Co., supra; Peregoy v. 
Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004). The employer’s 
application for hearing was untimely to enable it to challenge the IME's findings or 
determinations contained in Dr. Gellrick’s July 12, 2011 report. 

 Dr. Gellrick’s report goes into great detail with respect to the Claimant’s current 
symptoms and diagnoses of his various conditions. With respect to a number of the 
conditions with which Dr. Gellrick diagnosed the Claimant, she made findings and 
determinations as to causation / whether or not the conditions are related to the work 
injury. To the extent Dr. Gellrick made findings  and determinations in the July 12, 2011 
DIME report, the Respondent is precluded from contesting the same due to the failure 
to file the Application for Hearing within the 30-day time limit set forth in C.R.S. 
§8-42-107.2(4). However, with respect to issues  endorsed in the Respondents’ 
September 2, 2011 Application for Hearing which fall outside of findings and 
determinations made in the July 12, 2011 DIME report, the matter may proceed.

ORDER

 It is therefore ordered that:

1. The Respondents failed to comply with the jurisdictional requirement in 
C.R.S. §8-42-107.2(4) that they shall either file an admission of liability pursuant to 
C.R.S.§ 8-43-203 or request a hearing before the division contesting one or more of the 
IME's  findings or determinations contained in such report within thirty days after the date 
of the mailing of the IME’s report. 

2. Dr. Gellrick made findings and determinations encompassing or impacting 
causation, permanent partial disability and MMI. Consequently, Respondents are 
precluded from challenging such findings and determinations made in Dr. Gellrick’s July 
12, 2011 DIME report. 

3. No benefits  were requested and none are ordered herein. All matters not 
determined herein are reserved for future determination after hearing.

4. This  decision of the administrative law judge does not grant or deny a 
benefit or a penalty and may not be subject to a Petition to Review. Parties  should refer 
to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review. 
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If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding the 
procedure to be followed.

DATED: February 2, 2012 

Kimberly A. Allegretti
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-803-392-01

ISSUES

1. Did the Insurer pay the Claimant permanent total disability benefits totaling 
$370.46 for the period from July 7, 2011, up to and including July 20, 2011?

FINDINGS OF FACT

1. Claimant was employed by Employer as a vendor assigned to  *F stores. 
Claimant’s job duties included arranging displays of merchandise for the plumbing 
departments in  *F stores.

2. Claimant sustained a compensable injury on August 24, 2009, when she 
fell from a 10-foot high ladder and struck her head, back, and left side on the floor.

3. In the November 4, 2010 Final Admission of Liability, Insurer admitted to 
36% whole person impairment pursuant to Dr. Bachman’s DIME opinion.

4. On March 23, 2011, Administrative Law Judge Krumreich found the 
Claimant to be permanently and totally disabled.

5. The Claimant filed a request for a lump sum payment in the amount of 
$60,000 on June 23, 2011.

6. The Insurer issued a lump sum payment for $31,505.13 on July 7, 2011. 
The Insurer also determined they had overpaid the Claimant by $8,494.87 prior to July 
6, 2011. The Insurer did not provide an itemized list or other record of which payments 
the itemized check included or at what rate and time period the benefits represented by 
the check were paid.

7. Prior to July 7, 2011, the Insurer paid the Claimant $347.73 per week less 
social security offsets as a result of her permanent total disability. As of July 21, 2011, 
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the Insurer paid the Claimant $185.23 per week for her permanent total disability 
benefits less offsets.

8. The lump sum check issued on July 7, 2011 in the amount of $31,505.13 
listed the dates covered by the check as  July 7, 2011, to July 7, 2011. The note on the 
check stated it was for “PPD lump sum,” or permanent partial disability lump sum. The 
check was paid at the weekly rate of $347.73.

9. The Insurer issued another check on August 4, 2011 in the amount of 
$423.38. This check covered the dates  from July 21, 2011, to August 5, 2011. The note 
on the check stated it was for “PTD,” or permanent total disability. The check noted that 
the PTD was paid at the weekly rate of $185.23. 

10. It is the Insurer’s  position that the Claimant’s  permanent total disability 
benefits for the period from July 7, 2011 through July 20, 2011, were included in the 
lump sum check issued on July 7, 2011, in the amount of $31,505.13. However, no 
persuasive testimony or evidence was presented to support this  position. It is unclear 
what time period the July 7, 2011 check covered. The next check the Insurer issued is 
dated August 4, 2011 for time period July 21, 2011 to August 5, 2011. The August 11, 
2011 Final Admission of Liability confirms these payments. However, neither this Final 
Admission nor the checks indicate that the payment for permanent total disability 
covered the time period from July 7, 2011 to July 21, 2011. A reasonable inference can 
be drawn from the documents that Claimant was not paid permanent total disability 
benefits from July 7, 2011 to July 21, 2011.

CONCLUSIONS OF LAW

1.    The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A Claimant in a workers’ compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence. Section 
8-42-101, C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ 
compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer. Section 8-43-201, C.R.S., 2009. A workers’ 
compensation case is decided on its merits. Section 8-43-201, supra.

2.    The ALJ’s factual findings concern only evidence that is  dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc., v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000). 
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3.   When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006).

4.   The preponderance of the evidence shows that Claimant was not paid PTD 
benefits for the time period July 7 through July 20, 2011. The July 7, 2011 check does 
not state the time period it purports to pay. A reasonable inference from that check and 
the August 11, 2011 Final Admission of Liability would be that the lump sum check 
issued on July 7, 2001 paid PTD benefits  owed up to July 7, 2011. The next check is 
dated August 4, 2011 and states  that it covers  PTD benefits for time period July 21, 
2011 to August 5, 2011. The August 11, 2011 Final Admission of Liability shows PTD 
payments from May 19, 2010 to July 7, 2011 and then starting on July 21, 2011 and 
ongoing. This Final Admission does not show PTD payments from July 7, 2011 to July 
21, 2011. There are no checks  placed into evidence showing PTD payments to 
Claimant from July 7, 2011 to July 21, 2011. Therefore, Respondents shall pay Claimant 
PTD benefits from July 7, 2011 to July 21, 2011 less applicable offsets.

ORDER

 It is therefore ordered that:

1. Respondents shall pay Claimant PTD benefits from July 7, 2011 to July 
21, 2011 less applicable offsets.

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

3. All matters not determined herein are reserved for future determination 
including the amount of overpayment.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 6, 2012
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Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-861-668

STIPULATION

 The parties  agreed that Decedent earned an Average Weekly Wage (AWW) of 
$540.19.

ISSUE

Whether Claimant is  a dependent of Decedent and thus entitled to compensation 
or death benefits.

FINDINGS OF FACT

 1. This  is an admitted fatal case. On July 27, 2011 Decedent suffered a fatal 
injury while employed by Employer.

2. Claimant married Decedent on June 29, 2004. There were no children 
from this marriage.

 3. On the date of Decedent’s  accident, Claimant was unemployed and wholly 
dependent upon Decedent. Claimant and Decedent’s joint income tax return from 2010 
reflected Decedent’s status as the sole wage earner for the family.

 4. Decedent had children from a prior marriage who live in Mexico. The 
children were listed on Decedent’s Notice and Claim for Compensation. The children did 
not enter an appearance in this matter.

 5. Claimant testified that Decedent would occasionally ask her to wire money 
to his children in Mexico. However, no funds were wired during 2011. Moreover, during 
the year prior to the fatal accident Claimant wired a total sum of approximately $800.00 
to the children over approximately three to four occasions.

 6. Claimant was wholly dependent on Decedent. Claimant is thus entitled to 
receive death benefits in the amount of $360.13 per week pursuant to statute. 

CONCLUSIONS OF LAW

1. 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
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injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence. §8-42-101, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Pursuant to §8-42-114, C.R.S. the dependents of a deceased shall receive 
as compensation or death benefits  sixty-six and two-thirds percent of the deceased 
employee's average weekly wages, not to exceed a maximum of ninety-one percent of 
the state average weekly wage per week for accidents occurring on or after July 1, 
1989, and not less than a minimum of twenty-five percent of the applicable maximum 
per week.

5. Section 8-42-115(1)(b), C.R.S. provides, in relevant part: 

In case death proximately results from the injury, the benefits shall 
be in the amount and to the persons following: 

. . .

(b) If there are wholly dependent persons at the time of death, the 
payment shall be in accordance with the provisions of section 8-42-114.

 6. As found, Claimant was wholly dependent on Decedent. Claimant is  thus 
entitled to receive death benefits in the amount of $360.13 per week pursuant to 
§8-42-114, C.R.S. and §8-42-115(1)(b), C.R.S.

ORDER
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Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant earned an AWW of $540.19.

2. Claimant shall receive death benefits in the amount of $360.13 per week.

3. Insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4. Any issues not resolved in this Order are reserved for future 
determination.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s  order will be final. You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 6, 2012.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-830-105-02

ISSUES

Did the Claimant meet his burden to establish that he is entitled to penalties from 
the Respondent-Insurer for failure to timely pay permanent partial disability (PPD) 
payments?

FINDINGS OF FACT

1. The Claimant sustained an injury to his low back on June 26, 2010 arising 
out of and in the course of his employment with the Respondent-Employer.
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2. The Claimant treated with a variety of providers  for his injury including Dr. 
John Reasoner, MD. The Claimant was given work restrictions by Dr. Reasoner 
which prevented him from returning back to his  usual job with the Respondent-
Employer. As a result, a General Admission of Liability was filed on May 17, 2010 
admitting to temporary total disability benefits (TTD) starting June 27, 2010. 

3. The Claimant was placed at maximum medical improvement (MMI) by Dr. 
Reasoner on December 20, 2010. However, Dr. Reasoner had not yet completed 
an impairment rating. At the time he was placed at MMI, the Claimant was given 
permanent work restrictions which prevented him from returning back to work 
with the Respondent-Employer. On January 22, 2011 the Respondents ceased 
paying the Claimant his TTD benefits.

4. On January 27, 2011 the Respondent-Insurer’s claim activity log revealed 
that the Claimant was not back to work at the Respondent-Employer and that Dr. 
Reasoner had not yet completed an impairment rating so it was  appropriate to 
close the file.

5. On March 11, 2011 the Respondent-Insurer received the report from Dr. 
Reasoner wherein he gave the Claimant a 15% whole person rating. Based on 
Dr. Reasoner’s report, the Respondent-Insurer filed a Final Admission of Liability 
(FAL) on March 29, 2011, admitting to the 15% whole person impairment and to 
a permanent partial disability (PPD) award in the amount of $16,527.21. The 
Respondent-Insurer did not pay any of the admitted PPD benefits  until June 27, 
2011.

6. Starting on March 22, 2011 the Respondent-Insurer offered to settle the 
Claimant’s workers’ compensation claim on a full and final basis for the sum of 
$20,000.00. The $20,000.00 settlement would include any PPD that was owed.

7. On March 25, 2011 the claims representative for the Respondent-Insurer 
discussed settlement with the Claimant. During that conversation, the Claimant 
informed the claims representative that he felt worse then at the time he was 
placed at MMI, but preferred to settle for $20,000.00 rather than object to the 
FAL or pursue a Division Independent Medical Examination (DIME).

8. Due to a calculation error in the March 29, 2011 FAL, the Respondent-
Insurer filed a subsequent FAL on April 20, 2011 which was identical to the 
original FAL except for a change in the amount of TTD that was paid.

9. On or about April 6, 2011 the Claimant signed settlement documents 
settling his workers’ compensation claim on a full and final basis  for the sum of 
$20,000.00. This settlement provided that no benefits for temporary or 
permanent disability would be paid after December 20, 2010. In a letter dated 
April 25, 2011, the attorney for the Respondents sent the signed settlement 
documents to the Division of Workers’ Compensation (DOWC) asking that a pro 
se Claimant hearing before an Administrative Law Judge be scheduled. On May 
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11, 2011 the attorney for the Respondents attempted to contact the Claimant in 
order to schedule the pro se Claimant hearing in order to finalize the settlement.

10. On May 12, 2011counsel for the Claimant sent an Entry of Appearance to 
the DOWC, the Respondent-Employer, and the Respondent-Insurer. According to 
the activity log kept by the Respondent-Insurer, the claims representative noted 
that the Claimant was now represented by an attorney. On May 24, 2011 the 
Claimant filed an Application for Hearing and Notice to Set. The activity log for 
the Respondent-Insurer revealed that as of May 30, 2011 they were aware that 
the Claimant was disputing the FAL and was requesting a hearing on the issue of 
average weekly wage. On July 26, 2011 the Claimant filed his Application for 
Hearing endorsing the issue of penalties.

11. Mr. Owens, the claims representative for the Respondent-Insurer who was 
handling the Claimant’s  claim testified that he knew once the FAL was filed that 
PPD benefits  were awarded but he did not pay any PPD benefits so as  not to 
reduce the amount of money that the Claimant would be paid in the proposed 
$20,000.00 settlement. Mr. Owens further testified that once he received the 
Application for Hearing filed by the Claimant that possibly the settlement was no 
longer a viable option. Mr. Owens further testified that the Respondent-Insurer 
was  aggressive in settling workers’ compensation claims. Finally, as  of 
approximately June 2, 2011, Mr. Cook took over for Mr. Owens as  the claims 
representative handling the Claimant’s claim. Mr. Cook testified that at the time 
he took over the Claimant’s claim, he also took over numerous other claims. As a 
result, he was not aware that disability benefits were not being paid.

12. The Claimant testified that from January 22, 2011 up until June 27, 2011, 
he did not receive any disability benefits from the Respondents. He further 
testified that during that time period he was under financial duress and was 
forced to exhaust whatever savings he had accumulated. The Claimant did not 
want to settle as he wished to keep his medical benefits open. However, he 
strongly considered settling due to his financial situation as a result of not 
working and not receiving any disability benefits.

13. The Respondent-Insurer’s claim activity log reveals that throughout the 
course of the claim, after the Claimant received an impairment rating, that the 
claims examiners anticipated that the Claimant was settling the case for 
$20,000.00. The log reveals that on June 20, 2011 the claims representative 
made the following entry:

IW [Injured worker] had verbally agreed to settle for $20,000.00 and settlement 
docs were prepared but IW backed out and retained Heuser as counsel. IW is 
now  going to petition to reopen to get more benefits. Settlement check was 
issued to our atty and will be returned. I will start paying out PPD.

14. The Claimant specifically endorsed penalties as follows:
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C.R.S. 8-43-203(2)(b)(1)
C.R.S. 8-42-107.2(2)(b)

- Violation of W.C.R.P. Rule 5-5(e) and C.R.S. 8-42-107.2(2)(b) 
began March 4, 2011 and ended March 29, 2011.

W.C.R.P. Rule 5-6(c)
W.C.R.P. Rule 5-5(e)

- Violation of W.C.R.P. Rule 5-6(c) and C.R.S. 8-43-203(2)(b)
(1) started March 4, 2011 and is ongoing as of today.

15. By Order dated December 1, 2011, the penalty issue identified as a 
violation of “W.C.R.P. 5-5(E)/C.R.S. §8-42-107.2(2)(b)” was withdrawn and 
dismissed with prejudice. Thus, the only penalty issue remaining for adjudication 
is the violation of “W.C.R.P. 5-6(C)/C.R.S. §8-43-203(2)(b)(1).”

16. The ALJ finds that at all times throughout the processing of the claim the 
claims representatives acted in good faith in processing the claim and had a 
good faith belief that the claim was  being settled by the Claimant on a full and 
final basis for the $20,000.00 that was inclusive of any PPD award. The ALJ finds 
that when the claims representative realized on June 20, 2011 that the settlement 
was no longer a viable outcome he forthwith resolved the PPD issue by issuing a 
check on June 26, 2011 for the current amount that was due to the Claimant.

17. The ALJ finds that the claims representatives  did not willfully fail to pay the 
Claimant the PPD amounts that were due to him.

18. The Claimant has failed to establish that the Respondent-Insurer is  liable 
for penalties.

CONCLUSIONS OF LAW

1. The Claimant endorsed penalties against the Respondent-Insurer based 
upon a violation of W.C.R.P. Rule 5-6(c) and C.R.S. 8-43-203(2)(b)(1) with a 
starting date of March 4, 2011 and continuing.

2. Section 8-43-203(2)(b)(1), C.R.S. (2011) is non-existent. Section 8-43-203
(2)(b)(I), C.R.S. (2011), however, provides as follows:

If the employer or, if insured, the employer’s insurance carrier admits liability, 
such notice shall specify the amount of compensation to be paid, the period for 
which compensation will be paid, and the disability for which compensation will 
be paid, and payment thereon shall be made immediately.

3. Additionally, W.C.R.P. Rule 5-6(C) states:

Permanent disability benefits awarded by admission are retroactive to the date of 
maximum medical improvement and shall be paid so that the claimant receives 
the benefits not later than five calendar days after the date of the admission. 
Subsequent permanent disability benefits shall be paid at least once every two 
weeks.

4. The Claimant’s Application for Hearing and Notice to Set did not identify 
the penalty statute upon which he intended to proceed. In the Claimant’s post-
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hearing position statement, however, he identifies his sole basis for the 
imposition of penalties as being the general penalty statute under § 8-43-304(1), 
C.R.S. (2011).

5. The Claimant argues that when a penalty is  alleged for failure to pay 
workers’ compensation benefits based on an order, the penalties of up to 
$1,000.00 per day can be imposed under § 8-43-304(1), C.R.S. (2011), which is 
the general penalty statute, rather than the specific statute that imposes the 
penalties for failure to timely pay PPD benefits under § 8-43-401(2)(a), C.R.S. 
(2011). 

6. The Claimant argues that failure to comply with a procedural rule 
promulgated by the Director of the DOWC is a failure to obey an “order” within 
the meaning of § 8-43-304 (1), C.R.S., Pioneers Hosp. v Industrial Claim Appeals 
Office, 114 P. 3d 97 (Colo. App. 2005). The Claimant states that in the case at 
hand, it is not merely the failure to pay PPD in thirty days but it is also the failure 
to comply with WCRP Rule 5-6(C) that subjects the Respondent-Insurer to a 
penalty of up to $1,000.00 per day. Therefore, it is  the Claimant’s position that 
any penalties imposed should be done under § 8-43-304(1), C.R.S. (2011).

7. Under §8-43-304 (4), C.R.S. (2011), if the violation of the statute or rule is 
cured within twenty (20) days  of when the Application for Hearing requesting 
penalties was filed then the party seeking any penalty has to prove by clear and 
convincing evidence that the alleged violator knew or reasonably should have 
known such person was in violation. Clear and convincing evidence means 
evidence which is  stronger than mere preponderance; it is  evidence that is highly 
probable and free from serious or substantial doubt. Metro Moving & Storage Co. 
v. Gussert, 914 P.2d 411 (Colo. App. 1995).

8. In this case, it is alleged that the Respondent-Insurer violated WCRP 5-6 
(C) when it failed to pay PPD benefits  within five (5) days of March 29, 2011, the 
date it filed the FAL. However, the violation of WCRP 5-6 (C) was cured prior to 
the filing of the Application for Hearing which raised the penalty issue. Therefore, 
it is  the Claimant’s  burden of proof to prove by clear and convincing evidence 
that the Respondent-Insurer knew or reasonably should have known they were in 
violation. Although the Respondent-Insurer did not pay any PPD benefits  within 
five (5) days of filing the FAL, the Respondent-Insurer had a good faith belief that 
a settlement had been reached and that all payments representing PPD were 
subsumed into the settlement. The Claimant had signed the settlement 
agreement and the parties were waiting for a hearing to address the pro se 
settlement. Clearly, the Claimant has a right to waive specific PPD payments in 
exchange for the agreed upon lump sum settlement. In the circumstances herein 
the settlement agreement that was signed by the Claimant did just that. The 
Claimant agreed to waive any disability payments beyond December 20, 2010. 

9. The ALJ concludes that the Respondent-Insurer acted reasonably under 
the circumstances of the case herein the Claimant has failed to establish by clear 
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and convincing evidence that the Respondent-Insurer knew or reasonably should 
have known they were in violation of an order.

ORDER

 It is therefore ordered that:

1. The Claimant’s claim for penalties is denied and dismissed.

2. All matters not determined herein, or closed by operation of law, are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATE: February 7, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-789-833-03

ISSUES

The issues for determination as stated at the outset of the hearing were:

1) Compensability;

2) Medical benefits;

3) Average weekly wage;

4) Disfigurement;
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5) Temporary disability benefits; and,

6) Permanent partial disability benefits.

Based upon the findings of fact and conclusions  of law below concluding that the 
claim is  not compensable, the ALJ does not reach findings and conclusions on the 
remaining issues.

EVIDENTIARY MATTERS

The Claimant offered Claimant’s exhibits A through U into evidence. The 
Respondents’ counsel objected to the admission of each document with the exception 
of Claimant’s exhibits B, C, I, J, K, O, and U. The ALJ admitted Claimant’s exhibits B, C, 
I, J, K, O, and U without objection.

After hearing argument the ALJ admitted Claimant’s exhibits A, H, R, and S into 
evidence, over the objection of the Respondents’ counsel.

Claimant’s exhibits D, E, F, G, L, M, N, P, Q, and T were not admitted into 
evidence.

The Respondents offered Respondents’ exhibits 1 through 8 into evidence. The 
Claimant objected to all of the Respondents’ exhibits with the exception of 
Respondents’ exhibits  1, 2, and 7. The ALJ admitted Respondents’ exhibits 1, 2, and 7 
without objection.

After hearing argument, the ALJ admitted Respondents’ exhibits 3, 4, 5, and 6 
into evidence, over the objection of the Claimant. Respondents’ exhibit 8 was not 
admitted into evidence.

The Claimant called six witnesses on her behalf, all of whom were sworn and 
testified. The Claimant after being fully advised of her right to testify on her own behalf, 
declined to do so.

The Respondents called three witnesses, all of whom were sworn and testified.

FINDINGS OF FACT

35. The Claimant was employed as  an accounting manager for the 
Respondent-Employer from November 13, 2006 to April 8, 2009.

36. On April 8, 2009, the Claimant’s  employment with Respondent-Employer 
ended.
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37. On April 9, 2009, the Claimant filed a workers’ compensation claim against 
the Respondent-Employer. The Claimant alleges that she suffered a work-related 
respiratory injury from exposure to paint fumes and other various chemicals 
including Acetone based cleaning products. The Claimant alleges that she has 
experienced persistent cough, chest pain, and increasingly severe breathing 
problems as a result of the alleged injury. Over two and a half years after the 
alleged exposure, the Claimant claims that she still has the same respiratory 
symptoms.

38. The Respondent-Employer filed a first report of injury on April 9, 2009.

39. The Claimant was evaluated by Dr. Cynthia Lund, D.O., on May 29, 2009. 
After reviewing the Claimant’s subjective complaints regarding alleged paint/
chemical fume exposure, Dr. Lund noted that it was unclear whether her 
symptoms were work-related, as “it is not expected or probable that her S&S 
would worsen without continued exposure.” Dr. Lund also noted that the Claimant 
was not coughing when she presented to the office. 

40. Dr. Lawrence Repsher, M.D., is a Board certified physician specializing in 
Pulmonology, Internal Medicine, and Toxicology. He is  also Level II accredited in 
Psychiatry for purposes  of workers compensation, and holds a chemistry degree 
from Harvard College. Dr. Repsher was admitted at hearing as an expert in the 
above-referenced specialties.

41. Dr. Repsher evaluated the Claimant on February 8, 2011. Dr. Repsher 
prepared an independent medical examination (IME) report on February 16, 
2011. 

42. After completing his  evaluation and records review, Dr. Repsher opined in 
his report that the Claimant did not suffer any injury in April 2009, from paint 
fumes or cleaning products  at the Respondent-Employer’s place of business. Dr. 
Repsher noted that he reviewed the Material Safety Data Sheet (MSDS) for the 
KWAL paint that was used at the Respondent-Employer’s  place of business, and 
noted that it is  generally not toxic, and would not cause the symptoms the 
Claimant was complaining about. Dr. Repsher also noted that the Claimant was 
an extremely poor, reluctant, and inconsistent historian.

43. Dr. Repsher stated in his report, and also testified at hearing, that ethylene 
glycol is  the only “toxin” contained in the KWAL paint, and that it has an 
extremely low vapor pressure, and that it does not stay in the air, but rather sinks 
to the ground and disperses. Dr. Repsher went on to note in his  report that “one 
would not be able to accumulate enough [ethylene glycol] in the air to cause any 
injury, let alone even symptoms.” 

44. At hearing, Dr. Repsher testified that the Claimant had chronic depression 
which was complicated by severe somatization disorder. He found no evidence of 
any intrinsic lung disease.  He recommended that the Claimant “urgently seek 
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psychiatric evaluation and treatment” outside of the workers’ compensation 
system. 

45. Dr. Respher testified at hearing that his  initial opinion regarding the 
Claimant’s non-work related psychiatric condition was bolstered after he 
reviewed subsequent medical records from Dr. Timothy Hall, Dr. Randall Bjork, 
and Pikes  Peak Pain Program. These records  document the Claimant’s pre-
existing history of psychological and neurologic problems, including a traumatic 
brain injury in 1998 and post-traumatic stress disorder. 

46. Dr. Mayer evaluated the Claimant on August 22, 2011, and issued a report 
on October 9, 2011, at the Claimant’s request. Dr. Mayer diagnosed the Claimant 
with a condition called vocal cord dysfunction (VCD), and related her condition to 
paint and chemical fumes at the Claimant’s work at the Respondent-Employer’s 
place of business.

47. The ALJ finds, however, hat Dr. Mayer’s diagnosis is based on an 
inaccurate and incomplete medical history. The Claimant denied a prior history of 
asthma to Dr. Mayer. However, records admitted into evidence demonstrate that 
she had a pre-existing history of asthma. 

48. Dr. Mayer also inaccurately states that the Claimant had no prior history of 
neurologic problems other than radiating symptoms into the left arm. However, 
the Claimant had a traumatic brain injury in 1998 with a myriad of neurologic 
problems including, but not limited to, visual disturbances, severe dizziness, 
significant migraine headaches, concentration problems, cognitive dysfunction, 
sleep disorder, and post-traumatic stress disorder (PTSD). 

49. Dr. Mayer did not possess all of the relevant medical records as evidenced 
from her report. In her section entitled “review of outside medical records”, there 
is  no mention of Dr. Bjork, Dr. Hall, or Pikes Peak Pain Program. These records 
document the above referenced pre-existing injuries and psychological issues.

50. Dr. Repsher testified that he reviewed Dr. Mayer’s report, and opined that 
the diagnosis made by Dr. Mayer of vocal cord dysfunction (VCD) is primarily a 
psychosomatic disorder, and in any event has nothing to do with paint exposure 
and/or chemicals containing acetone used at the Respondent-Employer’s  place 
of business. Dr. Repsher testified that paint fumes and chemicals containing 
acetone did not aggravate and/or accelerate any of the Claimant’s pre-existing 
conditions.

51. Dr. Repsher testified that most patients diagnosed with VCD suffer from 
psychological conditions, and that the Claimant has a well documented history of 
PTSD, depression, emotional disturbances, and cognitive issues which explain 
her vocal cord dysfunction.

52. Dr. Repsher testified that paint fumes and chemicals  containing acetone 
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did not aggravate and/or accelerate any of claimant’s pre-existing conditions. Dr. 
Repsher also noted that the testing by Dr. Mayer was done in August, 2011, was 
partially invalid, conducted over two years  from the alleged date of injury, and 
does not describe anything medically about what occurred in April 2009 or 
before.

53. Dr. Repsher testified that the condition that Dr. Mayer diagnosed the 
Claimant with (VCD) had been identified in the medical literature as being 
primarily of a psychosomatic origin and is similar to Munchausens syndrome, a 
psychiatric factitious disorder.  He went on to opine that VCD can be caused 
different triggers, primary of which is  psychological instability and emotional 
disturbance. He also testified that VCD can be caused by everyday occurrences 
such as weather changes, as well as typical daily activities of singing and 
laughing. Dr. Repsher pointed out that Dr. Mayer did not explore or exclude any 
of these alternate causes when assessing causation in her report.

54. The ALJ concludes that the opinions of Dr. Repsher are more credible and 
persuasive than those of Dr. Mayer.

55. The Claimant has failed to prove by a preponderance of the evidence that 
she suffered an injury arising out of and in the course of her employment with the 
Respondent-Employer.

CONCLUSIONS OF LAW

1.The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and 
medical benefits  to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence. Section 
8-43-201, C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of the respondents. Section 8-43-201, C.R.S.

2.A workers’ compensation case is decided on its  merits. Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved. The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3.When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 



56

bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

4.In deciding whether the Claimant has met his  burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences  from 
the evidence.” See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002).

5.Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any compensation is awarded. 
C.R.S. §8-41-301(1)(c); Faulkner v. Industrial Claim Appeals Office, P.3d 844 (Colo.App. 
2000) Claimant must prove that an injury directly and proximately caused the condition 
for which benefits are sought. Wal-Mart Stores v. Industrial Claim Appeals Office, 989 P.
2d 521 (Colo.App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo.App. 1997)  A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability, and to satisfy the burden of 
compensability, Claimant must prove that the industrial accident is  the proximate cause 
of the claimant’s medical treatment or disability. C.R.S. §8-41-301(1)( c). An industrial 
accident is  the proximate cause of the claimant’s disability if it is the necessary 
precondition or trigger of the need for medical treatment. Subsequent Injury Fund v. 
State Compensation Insurance Authority, 768 P.2d 751 (Colo.App. 1988).

6. In this  case, Dr. Repsher credibly testified consistent with his report and 
opined that the Claimant did not suffer any injury in April 2009, from paint fumes or other 
chemical inhalation at Greccio Housing. Dr. Repsher credibly testified and noted in his 
report that ethylene glycol is the only “toxin” contained in the normal household KWAL 
paint that was used at Greccio Housing, that it has an extremely low vapor pressure, 
and does not stay up in the air in any event. 

8. Dr. Repsher testified that paint fumes and chemicals  containing acetone 
did not aggravate and/or accelerate any of claimant’s pre-existing conditions. Finally, Dr. 
Repsher noted that the testing done in August 2011 by Dr. Mayer, was not reliable and, 
being done over two years after she was terminated, would not render any medical 
information about what claimant’s condition was in 2009 when she was working for 
Greccio Housing. The opinions of Dr. Repsher are more credible and persuasive than 
those of Dr. Mayer. 

11.  The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that she sustained an injury arising out of and in the 
course of her employment with the Respondent-Employer.

ORDER

 It is therefore ordered that:
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The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATE: February 7, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-785-211-01

ISSUES

 Did claimant prove by a preponderance of the evidence that ongoing treatment 
with Dr. Gibson and with Dr. Dworetsky is reasonable and necessary to maintain 
her condition at maximum medical improvement?

 Did claimant prove by a preponderance of the evidence that medications 
prescribed by Dr. Dworetsky and Dr. Gibson are reasonable and necessary to 
maintain her condition at maximum medical improvement?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. On February 10, 2009, claimant injured herself when she tripped and fell 
while entering employer’s building to start her work day. When she fell, claimant 
struck her head. Claimant has reported to various medical providers that she had 
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a brief loss of consciousness, such that she appears to have sustained a mild 
concussion. Claimant also injured her right shoulder and sustained an abrasion 
to her right knee when she fell. Claimant's date of birth is November 30, 1953; 
her age at the time of hearing was 58 years.

2. Since April of 2003, claimant has been undergoing psychological 
treatment with Julie Rudiger, LCSW, for depression and symptoms of Post-
Traumatic Stress Disorder (PTSD). Approximately four years  prior to 2003, 
claimant’s personal physician started prescribing Zoloft, an anti-depressant 
medication. In January of 2009, just prior to her injury at employer, claimant 
increased her sessions with Ms. Rudiger because she anticipated termination of 
her employment after losing a client that caused employer to lose a substantial 
portion of its revenue. Employer laid claimant off two days after her injury at 
employer.

3. In her letter of October 15, 2011, Ms. Rudiger wrote:

Just after her accident, my sessions  understandably increased. Initially, 
[claimant] stuttered throughout our sessions, and generally could not 
remember the work from one session to the next. She was very anxious 
and depressed.

Ms. Rudiger has continued to treat claimant outside the workers’ compensation system. 
Ms. Rudiger disagrees with those evaluators who suggest claimant has returned to 
psychological baseline from before her injury.

4. Claimant contends she sustained a traumatic brain injury, affecting her 
vision and cognition, and worsening her pre-existing depression and anxiety. 
Claimant contends that cognitive problems from her injury prevent her from 
functioning at the skill-level required to perform her regular job as project 
manager. Claimant states she is  unable to perform higher math skills, schedule 
work, or multi-task as before. Claimant stated she feels devastated, hopeless, 
utterly depressed, and anxious. Claimant explained that her injury adversely 
affected her social relationships and familial relationships with her husband and 
sons. Claimant stated that one of her sons refused to listen to the stuttering 
speech pattern she exhibited after her trip and fall accident. Claimant stated that 
she stays in bed for days  at a time, cries a lot, and is emotional, irritable, and 
sad. 

5. At respondents’ request, Clinical Neuropsychologist Greg Thwaites, Ph.D, 
performed a neuropsychological evaluation of claimant on March 1, 2010. 
Psychiatrist Stephen Moe, M.D., performed an independent psychiatric 
examination of claimant on March 26, 2010. Robert W. Watson Jr., M.D., 
performed an independent medical examination of claimant on August 24, 2010. 
Both Dr. Moe and Dr. Watson opined that claimant had reached maximum 
medical improvement (MMI) for all components of her injury. 
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6. W. Rafer Leach, M.D., is  an authorized treating physician who placed 
claimant at MMI as of October 6, 2010. In answer to a question whether he 
agreed with the medical opinion of Dr. Watson and with the psychiatric opinion of 
Dr. Moe, Dr. Leach wrote:

I agree that [claimant] has reached MMI … with respect to both physical 
and neurologic conditions.

One of the parties questioned Dr. Leach’s finding of MMI and requested an independent 
medical examination (DIME) through the Division of Workers’ Compensation to address 
issues of MMI and permanent medical impairment. The division assigned R.J. Swarsen, 
M.D., the DIME physician. 

7. Dr. Swarsen evaluated claimant on February 22, 2011. Dr. Swarsen 
reviewed voluminous medical record evidence from claimant’s medical providers, 
interviewed claimant, and examined her. Dr. Swarsen determined that claimant’s 
trip and fall at work resulted in a closed head injury, without loss  of 
consciousness but with probable mild concussion, right shoulder impact injury, 
and sprain of the cervical spine. Dr. Swarsen further determined:

The psychological, low back and right knee issues are not work-
related conditions as there is  a long history of pre-existing problems in 
these areas ….

(Emphasis  added). Dr. Swarsen agreed with Dr. Leach in determining that claimant 
reached MMI for the work-related components of her injury as  of October 6, 2010. Dr. 
Swarsen’s above determination of causal relationship of claimant’s  complaints to the 
mechanism of injury is presumptively correct unless overcome by clear and convincing 
evidence. Neither party is seeking to overcome Dr. Swarsen’s causation assessment. 

8. On July 22, 2011, insurer filed an amended Final Admission of Liability 
(FAL), admitting liability for medical benefits it had paid in the amount of 
$90,407.93, admitting liability for temporary disability benefits it had paid in the 
amount of $54,147.41, and admitting liability for permanent partial disability 
(PPD) benefits based upon Dr. Swarsen’s rating of 25% of the whole person. 

9. Under the terms of the FAL, insurer admitted liability for reasonably 
necessary Grover-type medical benefits per recommendations of Dr. Swarsen. 
Dr. Swarsen recommended:

[Cliamant] has  been on maintenance psychotropic drugs for quite some 
time before the work-related accident. Any psychotropic medications that 
she was on before should be managed by her PCP and not under the 
work-related claim. Any medications prescribed for PTSD/panic disorder 
or sleep disorder which were pre-existing conditions would not be related 
to her work-related injury. This would include Wellbutrin, Zoloft, 
Temazepam and Valium (diazepam). Medications related to the closed 
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head injury and brain issues should be continued indefinitely, 
including Adderall, Geodon, and Airicept. She should be tapered to the 
lowest effect doses of these medications. Follow-up visits with 
prescribing physicians for medication refills and adjustments are 
appropriate 2-3 times a year with appropriate laboratory monitoring 
as well.

I see no indications for use of THC, either in it’s (sic) pharmaceutical form 
of Marinol, or other forms. In my opinion, it’s  (sic) use only complicates an 
already complicated medical/psychological clinical presentation.

(Emphasis  added). Dr. Swarsen’s  recommendation against medical marijuana echoes 
Dr. Leach’s opinion on December 15, 2009, when he reported:

I do think it is potentially inappropriate and difficult for the patient as she 
does have cognitive difficulties, and I do not feel it would be of significant 
benefit in any way with the marijuana regarding that.

Claimant is not seeking reimbursement for the medical marijuana she says she uses.

10. In his  report of March 30, 2011, Neurologist J. Bradley Gibson, M.D., 
summarized his diagnoses and treatment recommendations:

As a result of the on-the-job injury on 2/10/09 [claimant] continues  to have 
residuals of a postconcussion syndrome manifested by cognitive 
dysfunction, posttraumatic visual disturbance and posttraumatic 
vertigo and disequilibrium. She is  still somewhat visually dependent. 
She still has some background noise issue. She continues  to have 
residuals of a moderately severe chronic myofascial pain syndrome 
involving the cervical and upper shoulder girdle regions … with a 
secondary myogenic thoracic outlet syndrome …. She still has frequent 
cervicogenic muscle tension type of headaches, which are occurring 
almost on a daily basis and these headaches are probably both 
myofascial and facet in origin.

(Emphasis added).

11. During his neuropsychological evaluation of claimant, Dr. Thwaites’s noted 
claimant performed exceedingly poor on testing that measured her effort and 
motivation. Dr. Thwaites wrote:

[Claimant’s] cognitive therapy has certainly been sufficient based on what 
is  known about her medical history. In fact it has  probably been … 
excessive and misguided in some ways. Specifically, I believe that 
[claimant] would benefit instead from some education about the 
excellent prognosis for complete recovery following mild brain 
injury, and from better understanding the possible multi-factorial etiology 
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of her symptoms. She should be educated about the unusual nature of 
some of her symptoms based on concussion alone …. She should be 
given information about the worst-first pattern of recovery, and that there is 
improvement across time and an excellent prognosis for recovery. She 
should be instructed about the fact that any remaining cognitive symptoms 
following a mild traumatic brain injury would be expected to be very minor 
in nature and not present a significant level of disability.

(Emphasis added).

12. Dr. Thwaites opined that claimant is  not a reliable historian, especially 
because her symptoms, complaints, and presentation failed to follow the worst-
first pattern of symptoms following a mild brain injury. Contrary to this pattern, 
claimant’s cognitive complaints worsened over time instead of improving. Dr. 
Thwaites wrote:

This  is not the kind of injury that would present with a significant level of 
disability at a later point in time, including preventing her from performing 
her prior vocational duties. [H]er level of true functioning is difficult to 
understand given her symptom magnification and response bias.

(Emphasis added). 

13. Dr. Moe relied upon Dr. Thwaites’s  neuropsychological opinion when 
evaluating claimant from a psychiatric perspective. Contrary to symptoms she 
complained of when testifying, claimant appeared very articulate. This persuades 
the Judge to credit the neuropsychological opinion of Dr. Thwaites  and the 
psychiatric opinion of Dr. Moe as persuasive. Crediting Dr. Thwaites’s 
neuropsychological opinion, the Judge is  unable to credit claimant’s testimony 
concerning her symptoms and complaints, especially in light of Dr. Thwaites’s 
caveat regarding signs of symptom magnification.

14. Dr. Moe questioned whether claimant is accurate in reporting that she lost 
consciousness at the time of her trip and fall. Dr. Moe explained that loss of 
consciousness establishes a diagnosis of a concussion. Dr. Moe however opined 
that resolution of that factual issue is  unnecessary at this  point. Dr. Moe 
explained:

Because a mild concussion that results in no complications has such a 
good prognosis, and because it is  so much more probable that long-term 
symptoms following a concussion are due to other causes, it is my opinion 
that resolving the issues surrounding [claimant’s] work injury and 
optimizing her outcome do not hinge on whether a definitive answer to the 
“concussion or not” question is reached. Instead, it is my opinion that 
whether or not she suffered a concussion, her current symptoms are 
due to other factors ….
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(Emphasis  added). Dr. Moe explained that claimant’s course of treatment failed to follow 
the expected course for a mild traumatic brain injury.

15. As found above, Dr. Swarsen disbelieved claimant’s claim that she lost 
consciousness. Dr. Swarsen instead diagnosed a concussion without loss  of 
consciousness. The Judge infers from Dr. Swarsen’s report that he found 
claimant’s report of loss of consciousness inconsistent with her very detailed, 
handwritten description of the mechanism of injury. Dr. Swarsen reasoned:

I did point out to [claimant] that this  was written in her own hand writing 
and did represent a rather excellent memory function of the incident, 
something that is not typical with [mild traumatic brain injury]. She 
presented in a fashion that was a bit oblique in agreeing that the report 
was accurate with the appearance that she needed to convince me that 
she had ongoing brain dysfunction and was unable to function as she had 
pre-injury.

Dr. Swarsen notes several other inconsistencies with claimant’s presentation as 
disabled when compared with her timeliness to the appointment and with her ability to 
calculate serial 3’s and 9’s during his evaluation.  

16. Dr. Swarsen agreed with the concern expressed by Dr. Thwaites  that 
claimant’s psychotropic medications are a significant element in her complaints  of 
difficulties with mathematical calculations and multi-tasking. Dr. Swarsen wrote:

I would not be surprised at difficulties with mathematical calculations  and 
multi-tasking in those doses of Valium.

****

Large doses of Valium then doses of Adderall (CNS stimulant) and now 
Geodon (an atypical antipsychotic) just don’t seem to make a lot of sense 
as some of these medications are producing opposite effects in 
regard to sedation and stimulation. This further supports Dr. Thwaites 
comments about polypharmacy being a significant element.

(Emphasis  added). The Judge infers from Dr. Swarsen’s report that he found the 
opinions of Dr. Thwaites and Dr. Moe persuasive.

17. Crediting the psychiatric opinion of Dr. Moe, the Judge finds: It is more 
probably true that claimant is adopting the role of a sick or disabled person by 
exhibiting excessive cognitive complaints that suggest she is sick or disabled. 
Claimant reported to Dr. Moe only minimal gains  from all the treatment she has 
received, yet she does not want to stop treatment. Dr. Moe wrote:

[D]espite behaviors that reflect the expectation that she will not recover, 
she expressed a desire to continue with multiple treatments, and was 
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unwilling to suggest when they might end. This unusual juxtaposition of 
avid treatment-seeking behavior with the expectation that treatment will 
not result in significant gains reflects unusual illness behavior ….

(Emphasis  added). Dr. Moe’s finding that claimant displays this  unusual illness behavior 
is  especially disconcerting when weighed against the $90,000 cost of claimant’s medical 
treatment as of July of 2011.

18. Crediting Dr. Moe’s psychiatric opinion, there likely is iatrogenic 
contribution or reinforcement of that sick role by some of claimant’s providers, 
such as, reinforcement of her complaints of vision problems that lack the 
explanation of a medical diagnosis like a brain lesion or some other causative 
pathology. Dr. Moe gave examples of iatrogenic treatment in this case that has 
reinforced claimant’s complaints:

[M]uch of the treatment provided to [claimant] has been to reinforce the 
[claimant’s] symptoms and health-related anxiety. The cognitive therapist, 
whom [claimant] has been seeing for a year, communicates to [claimant], 
in words and attitude, that [claimant] has  suffered a severe brain injury 
form which recovery is  unlikely. The vision therapists  have convinced her, 
without objective evidence, that she has suffered damage to various visual 
functions, including her ocular motor functions, her peripheral vision, and 
her depth perception. The excessive focus on symptoms trains [claimant] 
to be hypervigilant to bodily sensations, when the complete opposite is the 
desired goal. The emphasis on externally directed interventions, such 
as massage therapy, physical therapy, and injections, foster a 
counterproductive dependency, and implies to [claimant] that she will 
not recover as a result of time and self-directed measures.

(Emphasis added).

19. Dr. Moe diagnosed claimant with Somatoform Disorder. Somatoform 
disorders are mental disorders that involve complaints  of physical pain and other 
features without any physical or medical explanation. Dr. Moe also diagnosed 
claimant with Cogniform Disorder, where patients complain of cognitive 
symptoms that are medically unexplained, and where cognitive complaints are 
often accompanied by inadequate test-taking effort on neuropsychological 
testing, such as  that found by Dr. Thwaites. Dr. Moe supported his  diagnoses by 
outlining instances of medically unexplained features of claimant’s physical and 
cognitive symptoms as they developed throughout the medical record evidence. 
This  history included medical record evidence of developing such features as 
cognitive, speech, vision, headache, and dizziness/vertigo/balance complaints.

20. Dr. Moe explained claimant’s clinical picture as consistent with symptoms 
that are the product of psychiatrically-relevant factors, including emotional 
distress, iatrogenic reinforcement, and abnormal illness behavior. Dr. Moe 
explained that the medical record evidence before claimant’s injury at employer 
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shows similar symptom-generating patterns. Dr. Moe however provided hope by 
stating that, in contrast to symptoms caused by a brain injury, symptoms due to 
Somatoform and Cogniform Disorders are fully reversible.

21. Dr. Moe opined that claimant has a pre-existing Major Depressive 
Disorder that likely contributed significantly to her post-injury symptoms. Dr. Moe 
explained:

[T]reatment providers  must be aware that psychiatric disorders are often 
the primary cause of physical and cognitive complaints. 

Like Dr. Thwaites, Dr. Moe emphasized teaching claimant about the natural course of 
physical effects  of a concussion, which should instead involve a time-limited aberration 
in brain functioning, and not permanent structural damage. Dr. Moe recommended:

[Claimant] should be educated about the role of emotional dysregulation in 
generating physical and congnitive symptoms. Treatment should focus on 
optimizing her psychiatric state …. Treatment with Dr. Dworetsky should 
be emphasized.

Concomitantly, the treatments directed at various symptom 
complexes – visual, cognitive, vestibular, bodily pain – should be 
quickly brought to an end.

(Emphasis added).

22. Psychiatrist Steven Dworetsky, M.D., has been providing claimant 
psychiatric treatment since Dr. Leach referred her in February of 2010. Dr. 
Dworetsky opined that claimant experienced a concussion and sustained a 
traumatic brain injury. Dr. Dworetsky acknowledged that claimant had a pre-
existing psychological condition and continued to receive separate treatment for 
that condition. According to Dr. Dworetsky, claimant’s pre-existing Major 
Depressive Disorder was  in remission at the time of her work-related injury. While 
Dr. Dworetsky believes claimant did not reach psychiatric MMI until June 29, 
2011, this  opinion is contrary to the MMI determination of Dr. Swarsen. As found, 
no party is challenging Dr. Swarsen’s determination of MMI.

23. In his  letter of December 5, 2011, Dr. Dworetsky opined that the Zoloft, 
Xanax, Valium, Adderall, Ambien, Temazepam, and Geodon medications are 
100% related to her work injury. Dr. Dworetsky wrote:

At present, [claimant’s] Major Depressive Disorder and Generalized 
Anxiety are under much good control. She is able to feel joy again. She is 
able to cope and function and get through her days satisfactorily. She is 
able to live with the cognitive deficits she developed from her fall. It has 
been quite a long process for her to come to terms with the fact that her 
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brain doesn’t work like it used to, and that she will not be able to return to 
her previous work capacity, even though she would love to do that.

Dr. Dworetsky criticized Dr. Moe’s diagnoses of Somatoform Disorder and Cogniform 
Disorder.

24. The Judge however credits the psychiatric opinion of Dr. Moe over that of 
Dr. Dworetsky. Dr. Moe grounded his  opinion upon research of claimant’s 
extensive medical record evidence, upon the neuropsychological opinion of Dr. 
Thwaites, and upon the medical opinion of Dr. Watson. In addition, the Judge 
credits Dr. Moe’s  psychiatric opinion concerning causation over that of Dr. 
Dworetsky because Dr. Swarsen follows and aligns with Dr. Moe’s psychiatric 
opinion. Like Dr. Thwaites and Dr. Moe, Dr. Swarsen questioned the reliability of 
claimant’s report of symptoms and complaints. Indeed, Dr. Swarsen discredited 
claimant’s report that she lost consciousness as a result of her trip and fall. The 
Judge credits Dr. Swarsen’s  medical opinion because he was appointed to 
evaluate claimant by the division -- an independent tribunal.

25. Claimant failed to show it more probably true than not that medications 
and treatment beyond those recommended by Dr. Swarsen are reasonably 
necessary to maintain her condition at MMI. As found, insurer has  admitted 
liability for ongoing treatment recommended by Dr. Swarsen. Insurer thus 
admitted liability for the Adderall, Geodon, and Airicept medications prescribed by 
Dr. Dworetsky and Dr. Gibson. Insurer impliedly admitted liability for 2 to 3 follow-
up visits per year with Dr. Dworetsky and Dr. Gibson to monitor claimant’s 
medications. Claimant failed to show it more probably true that medications, 
including Wellbutrin, Zoloft, Temazepam and Valium (diazepam), are reasonable 
and necessary to cure and relieve the effects of her injury. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant argues she has proven by a preponderance of the evidence that 
medications prescribed by Dr. Dworetsky and Dr. Gibson and follow-up monitoring are 
reasonable and necessary to maintain her condition at MMI. The Judge agrees in part.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, supra.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
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interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents. Section 8-43-201, supra.  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A workers' compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.
Insurer thus is  liable for authorized medical treatment reasonably necessary to 

cure and relieve the employee from the effects of the injury. Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

 The need for medical treatment may extend beyond the point of MMI 
where claimant requires periodic maintenance care to prevent further deterioration of 
her condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). An award for 
Grover medical benefits is neither contingent upon a finding that a specific course of 
treatment has been recommended nor a finding that claimant is actually receiving 
medical treatment. Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.
2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 
(Colo. App. 1995).

 Here, the Judge found claimant failed to show it more probably true than 
not that medications and treatment beyond those recommended by Dr. Swarsen are 
reasonably necessary to maintain her condition at MMI. 

As found, insurer has admitted liability for ongoing treatment recommended by 
Dr. Swarsen. Insurer thus  impliedly admitted liability for the Adderall, Geodon, and 
Airicept medications prescribed by Dr. Dworetsky and Dr. Gibson. Insurer impliedly 
admitted liability for 2 to 3 follow-up visits per year with Dr. Dworetsky and Dr. Gibson to 
monitor claimant’s medications.

The Judge concludes insurer should pay for Adderall, Geodon, and Airicept 
medications prescribed by Dr. Dworetsky and Dr. Gibson. Insurer should pay for up to 3 
follow-up visits  per year with Dr. Dworetsky and/or Dr. Gibson as are reasonably 
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necessary to monitor claimant’s medications. Claimant’s request for an award of 
medical benefits to cover her medications (Wellbutrin, Zoloft, Temazepam and Valium) 
and treatment for her pre-existing depression, anxiety, PTSD, and psychological issues 
should be denied and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Insurer shall pay for Adderall, Geodon, and Airicept medications 
prescribed by Dr. Dworetsky and by Dr. Gibson. 

2. Insurer shall pay for up to 3 follow-up visits  per year with Dr. Dworetsky 
and/or Dr. Gibson as are reasonably necessary to monitor claimant’s medications. 

3. Claimant’s request for an award of medical benefits to cover her 
medications (Wellbutrin, Zoloft, Temazepam and Valium) and treatment for her pre-
existing depression, anxiety, PTSD, and psychological issues is denied and dismissed.

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's  order will be final. You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: _February 7, 2012__

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-861-227
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ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered a compensable left shoulder injury during the course and scope of his 
employment with Employer on July 14, 2011.

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of an industrial injury.

FINDINGS OF FACT

 1. Claimant worked for Employer as a Desktop Support Technician. His job 
duties involved addressing information technology issues.   

2. On July 14, 2011 Claimant was directed to check cables and obtain serial 
numbers from computers. While obtaining serial numbers from equipment on a server 
rack, he tripped on a cable and fell onto his left shoulder.

3. Claimant reported his  left shoulder injury to Employer’s Human Resources 
Manager  *G. She provided him with information about selecting a medical provider. 
Claimant chose Concentra Medical Centers for treatment.

4. On July 14, 2011 Claimant visited Concentra physician David L. Orgel, 
M.D. for an examination. Dr. Orgel diagnosed Claimant with left shoulder subluxation 
and possible humerous fracture. Dr. Orgel placed Claimant in a sling and recommended 
Cornerstone Orthopaedics for an evaluation.

5. On July 15, 2011 Claimant visited Cornerstone Orthopaedics for an 
examination. He was diagnosed with a rotator cuff tear/bursitis. On July 16, 2011 
Claimant was  diagnosed at Boulder Community Hospital with a contusion and sprain/
strain of the left shoulder.

6. Employer’s  receptionist Ms. *H learned that Claimant was asserting that 
he had injured his left shoulder on July 14, 2011. However, she reported to Ms.  *G that 
Claimant appeared to be suffering left shoulder pain on July 13, 2011. Ms.  *H explained 
that on July 13, 2011 Claimant was setting up a computer for a new receptionist. She 
noticed that Claimant was in pain and inquired about his condition. He responded that 
he had awoken with left arm/shoulder pain. Claimant commented that it was difficult for 
him to carry a laptop and computer cables. He mentioned that he wanted to get a 
massage or visit a chiropractor to relieve his left arm/shoulder symptoms.

7. Ms.  *G testified that on July 12, 2011 she had received an instant 
message from Claimant. Claimant asked whether he was eligible for insurance benefits 
because he wanted to visit a doctor. Ms.  *G responded that he was not eligible for 
insurance benefits because he was outside the enrollment period and had not 
experienced an otherwise qualifying event.
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8. On July 19, 2011 Claimant returned to Dr. Orgel for an examination. 
Claimant denied any prior history of significant left shoulder problems. However, Dr. 
Orgel noted that Claimant’s  x-ray revealed “calcific tendinitis of the supraspinatus 
insertion.” He also remarked that a conversation with Employer reflected that Claimant 
was suffering left shoulder pain on July 13, 2011 and was unable to carry his laptop 
computer. Dr. Orgel thus told Claimant that his left shoulder history was inconsistent 
with what Employer had reported. He thus concluded that Claimant suffered a 
preexisting left shoulder condition that was not related to his  job duties for Employer on 
July 14, 2011. Dr. Orgel summarized that Claimant suffered from preexisting calcific 
tendinitis and a history of left shoulder pain. He therefore released Claimant at 
Maximum Medical Improvement (MMI) and discharged him to his personal physician.

9. Based on Respondents’ failure to provide additional medical treatment, 
Claimant visited Rocky Mountain Urgent Care for an examination on July 20, 2011. 
Rocky Mountain Urgent Care diagnosed Claimant with an orthopedic injury, provided a 
splint, prescribed narcotic pain medication and recommended future medical treatment. 

10. Employer’s  Help Desk Manager Mr.  *I is  Claimant’s supervisor. He 
testified that in August 2011 Claimant called and told him that he had been involved in a 
confrontation with a female roommate. Mr.  *I stated that Claimant had reported that the 
roommate struck him on his injured left shoulder.

11. On January 5, 2012 the parties  conducted the evidentiary deposition of 
Officer John Garcia from the Loveland Police Department. Officer Garcia testified that 
on August 19, 2011 he investigated a domestic violence dispute involving Claimant.

12. At the scene, Officer Garcia interviewed Claimant, the alleged perpetrator  
*J and witness  *K. All of the individuals  were roommates. Officer Garcia prepared a 
report detailing his investigation. Claimant told Officer Garcia that  *B had run up to him 
and punched him in the left shoulder with a closed fist. He maintained that  *B knew of 
his work injury and intentionally targeted the left shoulder.

13. Claimant has failed to demonstrate that it is more probably true than not 
the he suffered a left shoulder injury during the course and scope of his  employment 
with Employer on July 14, 2011. Ms.  *H credibly explained that on July 13, 2011 she 
noticed that Claimant was in pain and asked him about what had happened. He 
responded that he had awoken with left arm/shoulder pain. Claimant remarked that it 
was thus difficult for him to carry a laptop and computer cables. He mentioned that he 
wanted to get a massage or visit a chiropractor to relieve his  left arm/shoulder 
symptoms. Moreover, Ms.  *G testified that on July 12, 2011 Claimant asked whether he 
was eligible for insurance benefits  because he wanted to visit a doctor. Ms.  *G 
responded that he was not eligible for insurance benefits because he was  outside the 
enrollment period and had not experienced an otherwise qualifying event. The credible 
testimony of Ms.  *H and Ms.  *G suggests that Claimant was  suffering left shoulder 
symptoms prior to the July 14, 2011 incident.
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14. Dr. Orgel persuasively testified that Claimant’s x-ray revealed “calcific 
tendinitis of the supraspinatus insertion.” He also remarked that a conversation with 
Employer reflected that Claimant was suffering left shoulder pain on July 13, 2011 and 
was unable to carry his laptop computer. Dr. Orgel thus  told Claimant that his  left 
shoulder history was inconsistent with what he had learned from Employer. He therefore 
concluded that Claimant suffered a preexisting left shoulder condition that was not 
related to his job duties  for Employer on July 14, 2011. Although Claimant maintained 
that he injured his left shoulder on July 14, 2011 when he tripped on a cable, the 
persuasive testimony of Dr. Orgel reflects that he suffered from a left shoulder condition 
that existed prior to the incident.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
§8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence. 
§8-42-101, C.R.S.  A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' Compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer. §8-43-201, C.R.S. A Workers' Compensation case is 
decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

. 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment. Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996). Proof of causation is  a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded. §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one of 
fact for determination by the ALJ. Faulkner, 12 P.3d at 846.
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 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment. Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004). However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition. In re Cotts, W.C. No. 
4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he suffered a left shoulder injury during the course and scope of his 
employment with Employer on July 14, 2011. Ms.  *H credibly explained that on July 13, 
2011 she noticed that Claimant was in pain and asked him about what had happened. 
He responded that he had awoken with left arm/shoulder pain. Claimant remarked that it 
was thus difficult for him to carry a laptop and computer cables. He mentioned that he 
wanted to get a massage or visit a chiropractor to relieve his  left arm/shoulder 
symptoms. Moreover, Ms.  *G testified that on July 12, 2011 Claimant asked whether he 
was eligible for insurance benefits  because he wanted to visit a doctor. Ms.  *G 
responded that he was not eligible for insurance benefits because he was  outside the 
enrollment period and had not experienced an otherwise qualifying event. The credible 
testimony of Ms.  *H and Ms.  *G suggests that Claimant was  suffering left shoulder 
symptoms prior to the July 14, 2011 incident.

7. As found, Dr. Orgel persuasively testified that Claimant’s x-ray revealed 
“calcific tendinitis of the supraspinatus insertion.” He also remarked that a conversation 
with Employer reflected that Claimant was suffering left shoulder pain on July 13, 2011 
and was unable to carry his laptop computer. Dr. Orgel thus told Claimant that his left 
shoulder history was inconsistent with what he had learned from Employer. He therefore 
concluded that Claimant suffered a preexisting left shoulder condition that was not 
related to his job duties  for Employer on July 14, 2011. Although Claimant maintained 
that he injured his left shoulder on July 14, 2011 when he tripped on a cable, the 
persuasive testimony of Dr. Orgel reflects that he suffered from a left shoulder condition 
that existed prior to the incident. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s  order will be final. You may file the Petition to Review by 
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mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 7, 2012.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-239-760-04

ISSUES

Respondent seeks an award of penalties pursuant to C.R.S. 8-43-304(1) against 
Claimant because of Claimant’s failure to comply with an April 7, 2011 Order of PALJ 
Thomas McBride

FINDINGS OF FACT

1. On October 7, 2011, the Office of Administrative Courts  sent a Hearing 
Confirmation to Claimant’s  last known address in Florissant, Colorado. The Hearing 
Confirmation advised Claimant of the date, time, and place of the hearing. 

2. On October 12, 2011, the Office of Administrative Courts  send a Notice of 
Hearing to Claimant’s  last known address in Florissant, Colorado. The Notice of Hearing 
also advised Claimant of the date, time, and place of the hearing.

3. Claimant suffered an admitted work-related injury on November 1, 1994. 
Respondent filed a Final Admission of Liability on May 31, 2000 that admitted, among 
other things, that Respondent was liable for reasonable and necessary medical care 
after Claimant reached MMI. (Ex. A.)

4. Claimant contines to receive medical care from Dr. Kenneth Krause, a 
psychiatrist. Dr. Krause treats Claimant’s psychological issues and chronic pain 
problems. Dr. Krause prescribes narcotic medications for pain management. 

5. Ms. Lorman testifed that Claimant saw Dr. Kristin Mason, a physiatrist, in 
2010. Dr. Mason recommended that Claimant have blood tests in view of his  narcotics 
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use and symptoms of diabetes. Dr. Mason also wanted to review medical records from 
Claimant’s primary care physician. Claimant did not follow up on Dr. Mason’s 
recommendations and missed later appointments with her.

6. Ms. Lorman also explained that Claimant’s medical records showed 
evidence of possible alcohol abuse which was a concern in light of Claimant’s use of 
prescription narcotic medications. In light of these factors, Ms. Lorman wanted to obtain 
copies of Claimant’s medical records regarding these problems and provide this 
information to Dr. Mason and Dr. Krause. 

7. On November 24, 2010 and December 29, 2010, Ms. Lorman sent letters 
to Claimant requesting him to provide signed medical authorizations and identify his 
medical care providers. (Ex. B, pp. 0006 -00013) Claimant did not respond to these 
requests.

8. Respondent moved to compel Claimant to sign the medical authorizations 
and provide information. (Ex. B, pp 0003 – 0005). On April 7, 2011, PALJ Thomas 
McBride signed an Order dated April 7, 2011(Ex. C) that stated:

 “It is therefore Ordered that within ten days of the date of this  Order, Claimant 
 shall provide Respondent with signed authorizations to release medical 
 information and a list of all physicians who have treated him for his work-related 
 back problem and associated psychological problems. “

 A copy of this Order was mailed to Claimant’s address in Florissant, Colorado.

9. On April 25, 2011, Respondent’s counsel sent a letter to Claimant that 
included another copy of PALJ McBride’s Order. The letter further advised Claimant that 
Respondent may seek penalties against him if he did not comply with the Order.

10. As of January 12, 2012, Claimant has still not complied with PALJ 
McBride’s April 7, 2011 Order. 

11. Claimant has failed to provide a reasonable basis in law or in fact for his 
lack of compliance with PALJ McBride’s Order.

12. Claimant failed to appear at hearing despite receiving proper notice 
pursuant to statute.

CONCLUSIONS OF LAW

1. Pursuant to C.R.S. 8-43-207.5(2), a Prehearing ALJ has the authority to, 
among other things, issue interlocutory orders and issue orders  concerning productions 
of documents. C.R.S. 8-43-207.5(3) states that an order entered by a Prehearing ALJ 
“shall be the order of the director and binding on the parties.”  Kennedy v. AAA Concrete 
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and Mid-Century Insurance Company, W.C. #: 4-506-797 (ICAO 9/12/2003), aff’d 
Kennedy v. Industrial Claim Appeals Office, 100 P.3d 949 (Colo. App. 2004).

2. “The imposition of penalties under § 8-43-304(1) is  a two-step process, 
first requiring the ALJ to determine if the employer's conduct violated the Workers' 
Compensation Act, a rule, or an order. If a violation occurred, the ALJ must determine 
whether the party's  actions were objectively reasonable. Colorado Compensation 
Insurance Authority v. Industrial Claim Appeals Office, 907 P.2d (Colo. App. 1995).”
The reasonableness of a party’s conduct in defense of penalty claim is predicated on 
rational argument based in law or fact;  Jiminez v. Industrial Claim Appeals Office, 107 
P.3d 965, 967 (Colo. App. 2003) 

3. The ALJ concludes that Claimant’s  failure to provide the signed medical 
authorizations and a list of all physicians who have treated him for his work-related 
medical and psychological problems was and is a direct violation of PALJ McBride’s 
April 7, 2011 Order.

4. The ALJ futher concludes that that Claimant’s actions were not objectively 
reasonable. 

5. It is therefore concluded that a one-time penalty of $500 against Claimant 
is reasonable under the circumstances.

6. Respondent stated that its  primary purpose in bringing this claim for 
penalties is to obtain Claimant’s  complaince with the April 7, 2011 Order rather than 
imposing a financial hardship on Claimant.

7. In light of the circumstances, the ALJ takes two additional steps. First, the 
Claimant is again ordered to comply with PALJ McBride’s  April 7, 2011 Order and 
provide the Respondent with signed medical authorizations and the list of physicians 
described therein.

8. Second, if Claimant provides these signed documents to Respondent 
within twenty days of the date that this Order becomes final (February 28, 2012), the 
Court will abate the $500 penalty imposed above. 

ORDER

 It is therefore ordered that:

1. A penalty of $500 is imposed on Claimant for failure to comply with PALJ 
McBride’s April 7, 2011 Order. Claimant is ordered to pay the $500 no later than March 
20, 2012, which is  twenty days after this  Order becomes final. Claimant is to pay the 
$500.00 to the City and County of Denver.

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000517&docname=COSTS8-43-304&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0369690623&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ED2C0C82&rs=WLW12.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000517&docname=COSTS8-43-304&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0369690623&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ED2C0C82&rs=WLW12.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0369690623&serialnum=2003620124&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=ED2C0C82&referenceposition=967&rs=WLW12.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0369690623&serialnum=2003620124&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=ED2C0C82&referenceposition=967&rs=WLW12.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0369690623&serialnum=2003620124&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=ED2C0C82&referenceposition=967&rs=WLW12.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=4645&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0369690623&serialnum=2003620124&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=ED2C0C82&referenceposition=967&rs=WLW12.01
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 2. Claimant is  again ordered to comply with PALJ McBride’s April 7, 2011 
Order and provide the signed medical authorizations and list of physicians stated 
therein. 

 3. If Claimant complies with the ALJ’s Order and provides the signed medical 
authorizations and list of physicians by February 28, 2012, the penalty imposed in 
paragraph 1 will be reduced to $0. (Copies of the medical authorizations and list of 
physicians are attached.)

 4. Respondent’s counsel is directed to advise the ALJ no later than March 
23, 2012 whether Claimant has complied with these Orders. 

5. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 7, 2012

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No. 4-814-469-01

 

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving Respondents’ 
counsel 3 working days after receipt thereof to file electronic objections as to form. The 
proposed decision was filed, electronically, on February 2, 2012. No timely objections 
were filed.  After a consideration of the proposed decision, the ALJ has modified the 
proposal and hereby issues the following decision. 
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ISSUE
 

 The sole issue to be determined by this decision concerns whether the left 
shoulder surgery recommended by Jon Erickson, M.D., the Claimant’s authorized 
surgeon is reasonably necessary and was proximately caused by the Claimant’s 
admitted injury of December 4, 2009. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:

Preliminary Findings

 1. The Claimant sustained an admitted injury on December 4, 2009, while 
moving a simulator patient into a moving truck. The Claimant’s Employer is a medical 
simulation company and while pushing a 450 to 500 lb machine up the ramp from the 
parking lot to the moving truck for transport, the Claimant slipped on the ramp and fell to 
the ground injuring his right knee and right shoulder. The Claimant’s testimony about the 
incident was credible and un-contradicted.

 2. On January 22, 2010, the Respondents filed a General Admission of 
Liability (GAL), admitting for medical benefits, an average weekly wage (AWW) of 
$1,109.74, and temporary total disability (TTD) benefits of $739.83 per week from 
January 9, 2010 and continuing. The GAL is in full force and effect as of the present 
time.

 3. Jon Erickson, M.D., an ATP surgeon, performed right shoulder surgery on 
February 26, 2010, following a February 16, 2010 MRI (magnetic resonance imaging) of 
the right shoulder which revealed obvious damage to the cuff attachment and greater 
tuberosity. Dr. Erickson indicated that he performed an extensive right shoulder 
arthroscopy with extensive debridement, acromioplasty and repair of full thickness 
rotator cuff repair, and resection of the distal clavicle. 
 

4. On March 23, 2010, Dr. Erickson noted that post operatively the Claimant 
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had decreased shoulder range of motion. He advised the Claimant to keep his right 
upper extremity (RUE) movement between his  “toes and nose” and lift nothing heavier 
than a light book or fork full of food.

5. Post surgical therapy notes indicate that the Claimant should limit 
overhead activities and restrict activities to those that produce minimum discomfort. The 
therapist noted that the right shoulder range of motion was significantly decreased and 
painful. On April 13, 2010, the therapist noted that the Claimant was showing the effects 
of over exercising. The Claimant was advised to limit overhead activities and restrict 
activities that produce minimum discomfort.

6. The Claimant was treating with David Yamamoto, M.D., during the period 
of time of the first surgery, but a change of doctor occurred to Christopher Ryan, M.D., 
who first evaluated the Claimant on April 7, 2010. Dr. Ryan became, and is, the 
Claimant’s primary authorized treating physician (ATP). Dr. Ryan’s report on that date 
noted that the Claimant was injured 4 months ago, pushing a machine when his right 
foot slipped and he landed on his medial proximal tibia. Both arms were stretched out in 
full flexion and he went off a ramp and landed on some concrete. His knee was worse at 
first, but then about 10 minutes later, he noted that he had right side shoulder and 
interscapular pain, he also noted stiffness in his right elbow, and pain with full overhead 
motion with his left arm.

7. The Claimant returned to Dr. Erickson in May of 2010 and Dr. Erickson 
noted that the Claimant showed signs of severe subacromial bursitis of the right 
shoulder. He advised the Claimant to restrict activities to those that produce minimal 
discomfort and discontinue physical therapy at that time. 

8.  In July of 2010, the Claimant resumed physical therapy but continued to   
have significant pain and limitation of the right shoulder.

9. On September 20, 2010, Dr. Ryan noted that the Claimant has regressed 
with respect to the glenohumeral articulation and has limited right shoulder range of 
motion with significant pain. The Claimant indicated he had become virtually completely 
left handed and was starting to have pain in the left shoulder that was mentioned at the 
end of this visit so it was not addressed.

10. Dr. Ryan referred the Claimant back to Dr. Erickson (the surgeon) for an 
evaluation of his right shoulder because of ongoing difficulties. Dr. Erickson ordered a 
new right shoulder MRI which showed findings consistent with a possible articular 
surface tear vs. post-surgical change. 

11. On November 16, 2010, the Claimant reported to Dr. Ryan that his left 
shoulder is now worse than his right. Dr. Ryan opined that the left shoulder was a 
compensatory issue and needs to be addressed.  
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12. On December 1, 2010, Dr. Erickson performed a second arthroscopic right 
shoulder surgery, which included extensive debridement, coracoplasty, and subacromial 
decompression of the right shoulder. Dr. Erickson diagnosed recurrent subacromial 
bursitis and impingement of the right shoulder. 

13. On December 21, 2010, John Disorbio, Ed.D., a clinical psychologist, 
noted that “the Claimant is very encouraged regarding the positive outcome of his right 
shoulder. Does have left shoulder pain, but “for once” his right shoulder pain is reduced. 
The Claimant is noted to be a very dedicated individual who wants very much to 
improve his condition and find a way to move on. “

The Left Shoulder 

14. On January 6, 2011, Dr. Ryan noted that the right side is much improved, 
stating “Unfortunately, his “left” shoulder has worsened substantially. The increased load 
placed on his left shoulder has worsened his symptoms of impingement. “  Dr. Ryan 
advised that the mechanism of injury was a fall with overhead loading of bilateral 
shoulders. The Claimant had been complaining for some time of left shoulder pain, and 
Dr. Ryan was of the opinion that the Claimant’s “less injured” left side had borne the 
brunt of his activities of daily living after two right side shoulder surgeries. 

15. Dr. Ryan noted that left shoulder impingement was obvious on 
examination and needed to be evaluated. An MRI (magnetic resonance imaging) of left 
shoulder was ordered. Dr. Ryan was of the opinion that the left shoulder condition had 
its beginning in the original accident, and was aggravated by reliance on the left 
shoulder after two right shoulder surgeries. 

16. The left shoulder MRI of January 24, 2011 showed a mild interstitial tear of 
the supraspinatus tendon with extension of tear into fibers of anterior margin, mild 
acromioclavicular arthropathy, and moderate supraspinatus tendinosis. 

17. On February 2, 2011, the Claimant advised Dr. Disorbio that he was 
making improvements in his right shoulder, but was “now quite aware that the left 
shoulder is very problematic.” Apparently, the Claimant relied on the other arm and hand 
[left upper extremity (LUE)] before surgery and apparently this may have aggravated his 
situation.

18. On February 15, 2011, Dr. Ryan indicated that the Claimant’s left shoulder 
has been worsening symptomatically. Dr. Ryan reported that it was “easy to see where 
the lesser of the two shoulder injuries might worsen, when [Claimant] became largely 
left handed recovering from his surgical procedures.” Dr. Ryan referred the Claimant to 
Dr. Erickson for further evaluation and was of the opinion that the Claimant’s left 
shoulder condition is a work related one.

19. The Claimant was re-evaluated by Dr. Erickson on February 17, 2011 and 
Dr. Erickson noted that the Claimant is now complaining of left shoulder pain, and from 
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review of notes, “this appears to be an overuse mechanism (emphasis supplied) of 
injury due to the right side disability.” Dr. Erickson recommended a left shoulder surgery. 

20. On March 10, 2011, the Respondents denied Dr. Erickson’s request for 
authorization to perform surgery on the Claimant’s left shoulder because “it is not 
believed to be causally related to the admitted industrial injury of December 4, 2009.” 
Attached to the denial was a records review from Timothy O’Brien, M.D., dated March 7, 
2011.

Independent Medical Examination (IME) by Timothy O’Brien, M.D.

21. On February 28, 2011, Dr. O’Brien reviewed the medical records at the 
request of the Respondents and expressed the opinion that the right shoulder was not 
related to the December 4, 2009 injury. He indicated that the December 4, 2009 
mechanism of injury resulted in a “very minor” shoulder sprain/strain because the 
Claimant did not seek immediate medical attention; that the MRI demonstrated no acute 
findings but rather only chronic longstanding pre-existing changes; and that the serial 
exams did not demonstrate findings consistent with significant rotator cuff pathology. For 
the reasons found hereinabove and herein below, the ALJ does not find Dr. O’Brien’s 
opinion in this regard to be credible because it is contradicted by the weight of medical 
opinion and the totality of the evidence. Further, although not required to do so, Dr. 
O’Brien offered no plausible alternative explanation to account for the seriousness of 
the Claimant’s present physical condition other than an implication that it is attributable 
to a natural degenerative process. Claimant’s ATP and authorized surgeon hold 
opinions to the contrary.  Dr. O’Brien’s opinions are contrary to the weight of the 
evidence insofar as they minimize a very serious injury, and his opinions are 
unsupported by any plausible alternative explanation for the Claimant’s RUE and LUE 
conditions other than the implication that the Claimant is required to prove causal 
relatedness and seriousness of medical condition by preponderant evidence, which the 
Claimant has done.

22.  Because the actual request for surgery was for the left not the right shoulder, 
Dr. O’Brien performed a a second medical record review on March 7, 2011, wherein he 
said that the request for left shoulder surgery should be denied as well because the 
Claimant did not have any left shoulder pain until a year following the accident, when on 
January 16, 2011, the Claimant indicated to “Dr. Riley” (sic) that his left shoulder was 
painful.  For the reasons found hereinabove and herein below, the ALJ does not find Dr. 
O’Brien’s opinion in this regard to be credible. 

23. Dr. Ryan and Dr. Erickson treated the left shoulder conservatively and the 
Claimant participated in physical therapy in March, April and May of 2011 with continued 
problems in the left shoulder.

24. On May 12, 2011, Dr. Ryan stated the opinion that conservative measures 
had been exhausted, and that the Claimant’s left shoulder needed to be addressed 
surgically. The Claimant was becoming more and more depressed.
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25. On August 11, 2011, Dr. Ryan advised that it was unfortunate that they 
were unable to get authorization for the operation on the “other shoulder”, and he was 
hopeful that this administrative roadblock would be cleared sooner rather than later. 

26. On November 10, 2011, Dr. Ryan reviewed both of Dr. O’Brien’s record 
reviews and opinions that Claimant did not suffer an injury to his left shoulder, or a 
surgical lesion to the right shoulder. Dr. Ryan was of the opinion that this was not at all 
reasonable. Dr. Ryan was of the opinion that there was no logic to this position.  This 
strongly expressed opinion further detracts from Dr. O’Brien’s overall credibility in this 
case. 

 27. On October 31, 2011, Dr. O’Brien performed an Independent Medical 
Examination (IME) that included a physical examination.  At that time, the Claimant 
indicated that his right shoulder pain had nearly completely resolved. The Claimant 
indicated that he has left shoulder pain that he says is due to his using his left upper 
extremity (LUE) while favoring his RUE.  Dr. O’Brien’s opinions are the same as his 
previous medical records review opinions --that neither shoulder problem nor condition 
is related to the December 4, 2011 injury.  The ALJ finds that Dr. O’Brien’s opinions in 
this regard are contradicted and substantially outweighed by the weight of the other 
medical opinions and, therefore, not credible. 

28.  Dr. O’Brien indicated that there is “absolutely no orthopedic literature”, 
which is epidemiologically valid, that indicates that “compensation” results in tissue 
yielding of a contralateral limb.  Dr. O’Brien indicates that since Claimant stopped work 
in January of 2010 and he would be “hard pressed” to come up with any significant work 
activity that would explain how compensation would contribute to left shoulder. Dr. 
O’Brien failed to identify the unknown medical literature to which he referred, thus, the 
ALJ accords no weight to the so called unknown medical literature to which Dr. O’Brien 
referred. 

29.  Both Dr. Ryan and Dr. O’Brien testified at hearing. Dr. Ryan testified that 
although he had originally believed that the left shoulder had been injured in the original 
injury because the Claimant was pushing the large simulator up a ramp with both arms 
extended over his body in a pushing motion, and the notation in his original April 2010 
report that there was left shoulder problems, that after review of Dr. O’Brien’s opinions 
and his medical records he was changing his opinion that the left shoulder was injured 
in the original accident and was now of the opinion that the current left shoulder 
impingement which requires surgery is as a result of overcompensation during the 
long recovery period from the two right shoulder surgeries performed as a result of the 
injury.

30.  Dr. Ryan noted that there were a number of problems, in the medical 
records, of incorrect notations of the left and right shoulder. Dr. Ryan indicated that the 
notations in his initial evaluation of April 7, 2010 of the problems with the left shoulder 
were a typographical error and the problems he noted were in the right shoulder. The 
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ALJ finds that these corrections by Dr. Ryan enhance his credibility as opposed to 
detracting from it.

31.  The problem with incorrect notations also occurs with Dr. Erickson’s 
February 11, 2011 request for surgery this should have been for the left shoulder but 
was requested for the right, which resulted in Dr. O’Brien providing two medical review 
opinions one for the right shoulder and then one for the left. 

32.  In the final analysis, Dr. Ryan disagreed with Dr. O’Brien’s opinions that the 
Claimant’s left shoulder problems were not related to his original injury of December 4, 
2009 and that the Claimant’s original right shoulder injury and surgery were not 
consistent with the mechanism of injury and the MRI scans. Dr. Ryan indicated that the 
MRI scan showed both degenerative and acute conditions. He stated the opinion that 
prior to the December 4, 2009 injury the Claimant was asymptomatic for any problems 
with his right shoulder and that the December 4, 2009 caused the previously 
asymptomatic degenerative conditions to become symptomatic and that there was also 
acute problems noted on MRI.

33.  Dr. Ryan also disagreed with Dr. O’Brien’s opinions that the LUE problems 
were not related to the injury as a result of overuse or overcompensation because 
although there may not be medical literature specifically documenting or studying this 
phenomenon that as a physical medicine and rehabilitation specialist he had seen this 
occur numerous times over the years that he has treated patients. He also stated the 
opinion that the Level II Medical Treatment Guidelines recognize and identify overuse 
as an occupational condition.  The ALJ finds that Dr. Ryan’s opinion in this regard 
outweighs Dr. O’Brien’s opinion.

34.   Dr. Ryan testified that there was an anatomical basis for the left shoulder 
impingment that the Claimant now suffers from in his left shoulder. According to Dr. 
Ryan, the Claimant has a type of acromonion joint that was already degenerative, but 
asymptomatic that predisposed him to develop problems and because he overused the 
left shoulder during a lengthy post operative and rehabilitation period for his right 
shoulder that the left shoulder condition was related to the original injury of December 4, 
2009. 

35.   Dr. Ryan also disagreed with Dr. O’Brien’s opinion that the Claimant had 
nonorganic pain and secondary gain issues. Indeed, Dr. O’Brien’s opinion in this regard 
is unsupported by any convincing underpinnings and it borders on the realm of 
speculation. Dr. Ryan disagreed that the Claimant was not presenting with an accurate 
or valid representation of his pain and therefore would not be a good surgical candidate. 
Dr. Ryan indicated that the Claimant’s right shoulder problem got better following the 
second surgery which is evidence that there was an actual physical problem that 
required surgical repair. If the Claimant’s pain were nonorganic, he would not have 
gotten better from that surgery.
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      36.  Dr. O’Brien testified that in his opinion the first two right shoulder surgeries 
should never have been performed and although the Claimant may be a surgical 
candidate for his left shoulder (this seems inconsistent with Dr. O’Brien’s overall opinion 
concerning the lack of seriousness of the left shoulder condition), the left shoulder is not 
related to the original injury nor is it related to overuse. Again, the ALJ finds that Dr. 
O’Brien’s opinion in this regard is not credible for the reasons found hereinabove.  

      37. The ALJ gives more weight to the opinions of Dr. Ryan that to those of Dr. 
O’Brien. The ALJ notes that there is a presumption that the ATP’s are acting in good 
faith and not performing unnecessary or unreasonable surgeries as alluded to by Dr. 
O’Brien. There is a difference of opinion between Dr. Ryan, the Claimant’s ATP. and Dr. 
O’Brien the IME retained by the Respondents. For the reasons found hereinabove, the 
nod goes to the opinions of Dr. Ryan.

      38. Dr. Ryan dealt with the Claimant as his ATP and was familiar with the 
Claimant and his medical condition. Dr. O Brien only evaluated the Claimant one time. 
The ALJ gives more weight to Dr. Ryan’s opinions regarding the Claimant’s 
psychological or somatic complaints. Although the Claimant suffers from PTSD (post-
traumatic stress disorder) as a result of his service in Iraq, the records do not contain 
any indication that the Claimant was a somatizer or had secondary gain issues.  

39.  The Claimant was performing heavy work and had served in Iraq prior to the 
on the job injury. There was no indication of any problems with his right shoulders prior 
to the admitted injury herein. Although the Claimant may have had degenerative 
changes, they were not symptomatic until the injury of December 4, 2009. 

Ultimate Findings

     40. The Claimant’s testimony was consistently and entirely credible. Dr. 
Ryan’s testimony and opinions were more credible than Dr. O’Brien’s testimony -- by a 
quantum degree higher in persuasiveness as hereinabove found. Dr. O’Brien’s opinions 
and testimony were not credible for the reasons hereinabove specified.

 41. The Claimant has proven by a preponderance of the evidence that his left 
shoulder condition, and current need for medical care, is proximately caused by his right 
shoulder injury of December 4, 2009 as a result of overcompensation or overuse of his 
left shoulder following two surgical procedures for his admitted right shoulder injury. 
There is an unbroken chain of proximate causation between the Claimant’s admitted 
RUE injury and the overuse injury to his LUE, which is significant and direct.

 42. The ALJ finds that there is a direct proximate causal relationship between 
the first two surgeries done as a result of the December 4, 2009 accident and the need 
for medical treatment of the Claimant’s left shoulder.

 43. The left shoulder surgery recommended by Dr. Erickson is reasonably 
necessary to cure and relieve the effects proximately caused by the original, admitted 
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December 4, 2009 injury.

 
CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Credibility

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses. Arenas v. Indus. Claim Appeals Office, 8 
P.3d 558 (Colo. App. 2000). The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ. Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002). The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well. See Burnham v. Grant, 24 
Colo. App. 131, 134 P. 254 (1913). The fact finder should consider, among other things, 
the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ 
testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest. See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof). See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). As found, 
Dr. O’Brien’s opinion concerning the lack of causal relatedness of the Claimant’s LUE 
condition is not credible because it is contradicted by the weight of medical opinion and 
the totality of the evidence. Further, although not required to do so, Dr. O’Brien offered 
no plausible alternative explanation to account for the seriousness of the Claimant’s 
present physical condition other than an implication that it is attributable to a natural 
degenerative process. Dr. O’Brien’s opinion that Dr. Erickson’s original right shoulder 
surgery was not necessary is based on his opinion that the Claimant’s admitted right 
shoulder injury was minor. This is so despite the fact that the Respondents have 
admitted and paid the Claimant TTD benefits for over two years, since January 9, 2010.

Overuse as a Consequence of Original Compensable Injury

 b. The Colorado “chain of causation analysis” applies in cases where an 
industrial injury leaves the body in a weakened condition and the weakened condition 
plays a causative role in a subsequent injury. To sustain the compensability of an 
overuse consequence of an industrial injury, there must be a nexus between the 
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compensable injury and the subsequently caused “overuse” injury that is significant, 
direct, and a consequential causative factor, not a remote one. See Subsequent Injury 
Fund v. Indus. Claim Appeals Office, 131 P.3d 1224 (Colo. App. 2006); Standard Metals 
Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). As found, there is a significant and 
direct unbroken chain of proximate causation between the Claimant’s admitted RUE 
injury and the overuse injury to his LUE. 

Medical Benefits

 c. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease. Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994). As found, the Claimant’s medical treatment 
is causally related to the overuse of the LUE, which was proximately caused, in an 
unbroken chain of causation, by the two surgeries to the RUE necessitated by the 
admitted, compensable injury to the RUE. Also, medical treatment must be reasonably 
necessary to cure and relieve the effects of the industrial occupational disease. § 
8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of 
the Claimant’s medical care and treatment, as reflected in the evidence, was and is 
reasonably necessary to cure and relieve the effects of the LUE and the RUE injuries.. 

Burden of Proof

d. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits. §§ 8-43-201 and 8-43-210, C.R.S. See City of Boulder v. Streeb, 706 P. 2d 786 
(Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); 
Lutz v. Indus. Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000).  A “preponderance of 
the evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979). 
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, 
Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].  Also 
see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.” Indus. Claim 
Appeals Office v. Jones, 688 P.2d 1116 (Colo. 1984). As found, the Claimant has 
sustained his burden of proof relative to the causal relatedness of the LUE overuse and 
the necessity of the surgery recommended by Dr. Erickson.
    

ORDER

 IT IS, THEREFORE, ORDERED THAT:

 A. The Respondents shall pay for the left shoulder surgery recommended by 
Jon Erickson, M.D., subject to the Division of Workers Compensation Medical Fee 
Schedule. 
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 B. Any and all issues not determined herein are hereby reserved for future 
decision.

 
DATED this______day of February 2012.

____________________________
EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-675-370

ISSUES

 The issue determined herein is permanent total disability (“PTD”) benefits. After 
the hearing, the parties stipulated to an offset of $114.69 per week due to Social 
Security Disability (“SSDI”) benefits.

FINDINGS OF FACT

1. Claimant is 63 years old. She had a ninth grade education in Ireland 
before leaving school to work in a linen factory. She immigrated to the United 
States in 1970. She obtained a GED and took some community college classes. 
She has  previous work experience in the mail room for an insurance company 
and then handling dental insurance claims. She worked as a motel desk clerk 
and as a cashier in the restaurant. She handled credit applications for a furniture 
company. She was a receptionist for a dentist. She worked in customer service 
for an insurance company. She performed data entry for a hospital operating 
room department. 

2. In July 1998 Claimant began working for the employer as a Courtesy Clerk 
and then as a bakery clerk. She worked her way up to Bakery Manager. She was 
approaching eight years with the employer at the time of her injury.

3. On January 17, 2006, Claimant suffered an admitted work injury. She was 
retrieving items from a walk-in freezer when two metal trays filled with frozen cup 
cakes, slid off the top of a six foot tall metal cabinet, one tray striking her on the 
bridge of the nose and knocking her to the floor. 

4. On the date of the injury, Claimant was treated by Dr. Cottle, who 
diagnosed a fractured nasal bone, laceration of nasal bridge, and first degree 
concussion. 
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5. A couple of days after the work injury, claimant began to experience neck 
pain. On January 19, 2006, Dr. Cottle diagnosed a cervical sprain. On January 
19, 2006, Dr. Cottle referred claimant for a computed tomography (“CT”) scan of 
the head and excused claimant from work. On January 24, 2006, Dr. Cottle also 
diagnosed headaches, continued to excuse claimant from work, and referred for 
physical therapy.

6. On February 7, 2006, Dr. Cottle diagnosed post concussive syndrome, 
recommended no driving, and released claimant to try to return to four hours  of 
work per day within restrictions.

7. On March 1, 2006, Dr. Cottle reexamined claimant, who demonstrated 
almost normal range of motion of the cervical spine with no radiating pain. Dr. 
Cottle released claimant to return to work within restrictions. On March 10, Dr. 
Cottle increased claimant’s release to work up to six hours per day.

8. Dr. Cottle subsequently referred claimant for massage therapy for four 
weeks. On April 5, 2006, Dr. Cottle released claimant to work five days per week 
within restrictions. On April 12, Dr. Cottle reexamined claimant, who reported 
frequent headaches, but the frequency and severity was decreasing. He allowed 
claimant to work with no heavy lifting and no overhead work.

9. On May 24, 2006, Dr. Cottle diagnosed headaches and somatic 
dysfunction secondary to cervical sprain. He performed osteopathic 
manipulation.

10. On June 16, 2006, Dr. Cottle noted that claimant continued to suffer neck 
stiffness and headaches after working, but he placed claimant at Maximum 
Medical Improvement (“MMI”). He noted “adequate” range of motion and 
diagnosed cervical sprain, which was “much improved.” He released claimant to 
return to full duty work. He continued prescriptions for Robaxin and Vicodin.

11. Claimant returned to full duty at her regular job. She suffered increased 
neck pain and continued to take Vicodin. Claimant’s  husband drove her to and 
from work on most days.

12. On July 18, 2006, Dr. Cottle reexamined claimant, who reported that her 
neck pain and headaches had gradually worsened over the past two weeks. Dr. 
Cottle again performed osteopathic manipulation. 

13. On July 25, 2006, Dr. Cottle noted that claimant’s neck pain never 
completely resolved prior to being rated MMI on June 16, 2006, and had become 
significantly worse, she was taking more Vicodin and Robaxin, her pain and 
stiffness were increasing. Dr. Cottle diagnosed cervical radiculitis and opined that 
placing Claimant at MMI on June 16, 2006 was premature. He referred claimant 
to Dr. Raub.
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14. On August 9, 2006, Dr. Raub examined claimant, who reported ongoing 
pain and new symptoms of neck, shoulder and arm pain.  Dr. Raub diagnosed 
possible C7 radiculopathy and cervical facet joint pain at C2-C4. He referred 
claimant for a magnetic resonance image (“MRI”) of the cervical spine. The 
August 16, 2006, MRI indicated a broad based shallow protrusion; left 
unconvertebral joint spurring C5-6 and shallow focal central protrusion C6-7 
without cord or nerve root involvement.  

15. On August 16, 2006, Dr. Raub concluded that claimant suffered an 
extension type injury with ongoing cervical pain probably from upper cervical 
facets at C2-3 and C3-4, upper cervical segmental pain and suboccipital pain, 
newer onset possible right C6 radiculopathy, small right side posterolateral disk 
protrusion. He concluded that Claimant was not at MMI and recommended 
bilateral C2-3 and C3-4 facet injections. He noted that he would then consider a 
C6-7 epidural steroid injection (“ESI”) if the facet injections failed to improve 
claimant.

16. On September 11, 2006, Dr. Raub noted that the bilateral C2-3 and C3-4 
facet injections  performed on August 30, 2006, provided 80% improvement in the 
upper cervical segmental pain, but claimant had lower cervical facet pain at C5-6 
and C6-7 and some right arm symptoms. He thought that the small C6-7 central 
to right disk protrusion could be symptomatic. He recommended C5-7 facet 
injections and Vicodin as needed.

17. On September 14, 2006, Dr. Cottle reexamined claimant and concluded 
that she had been working too hard due to understaffing problems, especially 
with work over shoulder level. 

18. On October 10, 2006, Dr. White assumed care for claimant and diagnosed 
cervical radiculopathy. He excused claimant from work and prescribed a muscle 
relaxant. 

19. On October 30, 2006, Dr. Raub noted that the C5-7 facet injections did not 
help. He administered a C6-7 ESI.

20. On November 10, 2006, claimant reported to Dr. White that she was 
improved, but still had neck pain and arm numbness. On November 21, 2006, Dr. 
White continued work restrictions and limited claimant to four hours per day. He 
subsequently referred claimant for massage therapy, which continued through 
December 14, 2006.

21. On January 3, 2007, Dr. Raub noted that claimant was improved, but still 
suffered chronic pain at the base of the cervical spine. He thought that it was 
possible that claimant had facet joint pain that had been masked by the C6-7 
pain. He recommended facet injections at C6-T1, which were not done. 
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22. On January 4, 2007, Dr. White referred claimant to Dr. Karli and 
prescribed continued Vicodin.

23. On January 24, 2007, Dr. White reexamined claimant and noted that she 
had been using a soft collar at night and had improved neck pain. He restricted 
claimant to lifting 20 pounds and working six hours per day.

24. On February 15, 2007, Dr. Raub placed Claimant at MMI, prescribed a 
cervical soft collar at night and Aleve as  needed, issued restrictions against lifting 
over 20 pounds and excessive overhead work activities. Dr. Raub determined 
13% whole person impairment, including cervical spine range of motion deficits.

25. On March 5, 2007, Dr. White agreed that claimant was at MMI and 
discharged her with restrictions against lifting 20 pounds or doing any overhead 
lifting.

26. Claimant attempted to continue to perform her job as Bakery Manager 
until she was  no longer able to physically perform the required duties. The job 
required lifting up to 80 lbs. and unloading trucks at night with a lot of frozen 
product in heavy boxes. For a period of time, claimant had other employees to do 
the lifting, but two people in her department and then her assistant manager left. 
At that point in early 2009, claimant had to reach overhead to get supplies in the 
backroom, had to pull everything from the freezer for the night baker, and also 
put items back in the freezer in heavy boxes mostly above her head. 

27. In her January 26, 2011 Employability Evaluation, Dr. Elms, noted that as 
Bakery Manager, Claimant was responsible for physical tasks including stocking, 
that Claimant was able to stay in her pre-injury work position of bakery manager 
in January 2009, by continuing to accommodate and/or regulate her work 
activities in line with the restrictions recommended in 2007; however, due to staff 
cuts, Claimant was required to do more lifting, carrying, pushing and pulling and 
then suffered increasing recurrent pain. 

28. In his December 5, 2011 deposition, Dr. Healey testified that Claimant had 
underlying myofascial pain in the interval between 2006 and 2008, that this was 
the primary cause of her pain, that she was able to function with it until she had 
an exacerbation a result of her increased workload due to a decrease in staff, 
and that the pain pattern that she presented in 2008 was very similar to the pain 
pattern that she presented in 2006. 

29. June 29, 2009, was Claimant’s last day of work for the employer.

30. On June 30, 2009, Dr. White’s Physician’s Assistant William Simon 
examined claimant, who reported a history of pain recurring with radiation down 
the right arm, continued use of Vicodin, and inability to lift overhead. P.A. Simon 
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diagnosed cervical disk disease with radiculopathy involving right arm and hands. 
He recommended no work for one week and discouraged overhead work, lifting, 
pulling, and carrying more than 10 pounds at home or at work for two weeks. He 
referred claimant back to Dr. Raub.

31. On July 13, 2009, Dr. Raub reexamined claimant, who reported a history 
of doing okay until the January 2009 staff cutback required her to do more lifting. 
Dr. Raub noted a “recurrence of her old injury” with right neck and right arm pain 
and paresthesias, recurrence of right C7 radiculopathy, and small right 
paracentral C6-7 disk protrusion. Dr. Raub recommended a right C6-7 
transforaminal ESI, weaning off Vicodin, and remaining off work. 

32. In August 2009, the workers’ compensation claim was reopened. 

33. On January 13, 2010, Dr. Striplin performed an independent medical 
examination (“IME”) for respondents. Surveillance video showed that claimant 
arrived at Dr. Striplin’s office, got out of the passenger side of the vehicle without 
her cervical collar, and then returned to the vehicle to get the collar. Dr. Striplin 
concluded that claimant had not suffered any new cervical spine injury. He noted 
the absence of any records from Dr. White during 2008, but noted that the 
absence might be due to Dr. White maintaining a separate file for claimant 
outside the workers’ compensation system. Dr. Striplin then viewed the 
surveillance video of claimant and wrote that the video did not provide any basis 
to alter the work restrictions for claimant.

34. On March 3, 2010, Dr. White reexamined claimant and noted that she had 
not made any progress with injections and suffered pain if she used her neck too 
much. Claimant reported that pain started in her neck and went over her head to 
her face and that she used the soft collar intermittently. Dr. White referred 
claimant to Dr. Poulter.

35. On April 14, 2010, Dr. Raub performed electromyography (“EMG”) testing 
that was normal. Dr. Raub recommended against any additional ESI. He 
recommended physical therapy for thoracic outlet syndrome (“TOS”).

36. On May 4, 2010, Dr. White also noted that the injections had not helped. 
He concluded that claimant had suffered a neck injury that was  not manifest on 
the MRI or EMG.

37. On May 6, 2010, Dr. Striplin wrote that claimant suffered only symptoms 
from her underlying cervical spine disease.

38. Claimant underwent physical therapy directed at possible TOS, but she 
experienced only mild relief of symptoms.
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39. On August 9, 2010, Dr. Raub noted chronic right neck and right arm pain 
and paresthesias. He diagnosed TOS and referred claimant to Dr. Brantigan, a 
vascular surgeon.

40. On September 16, 2010, Dr. Brantigan examined claimant. He concluded 
that claimant did not have TOS, but suffered a primary problem with her cervical 
spine. He noted that, if she had TOS, it was a less significant problem.

41. On September 27, 2010, Dr. Raub reexamined claimant, who reported 
increased neck stiffness  and right arm symptoms. Dr. Raub prescribed Neurontin 
and referred claimant for a repeat MRI. The October 11, 2010, MRI showed mild 
spondylosis  with degenerative disc disease and facet arthropathy and mild left 
C5-6 foraminal narrowing without nerve root impingement. 

42. On October 11, 2010, Dr. Raub determined that claimant was at MMI. Dr. 
Raub assigned permanent restrictions, including five pounds maximum lifting 
with no overhead activities, no reaching away from her body, no repetitive upper 
extremity activities, no crawling, no kneeling, and no squatting or climbing. Dr. 
Raub determined 21% impairment with 8% apportioned to worsening condition 
and 16% for range of motion loss.

43. On October 13, 2010, Dr. White noted that claimant had primarily soft 
tissue myofascial pain with the herniated disc at C6-7. He recommended other 
pain medications if claimant was not able to tolerate Neurontin prescribed by Dr. 
Raub.

44. On October 21, 2010, respondents filed a final admission of liability for 
permanent partial disability benefits, but denied liability for post-MMI medical 
benefits.

45. On November 10, 2010, Dr. Striplin performed a repeat IME for 
respondents. He concluded that claimant’s worsening in 2009 was unrelated to 
her work injury. He recommended only restrictions of no heavy lifting or 
strenuous pushing or pulling due to the 2006 work injury.

46. On November 12, 2010, Gail Gerig, M.Ed., PT, performed a functional 
capacity evaluation (“FCE”). Ms. Gerig determined that Claimant was only 
capable of sub-sedentary work and was unable to perform any crouching, 
stooping, kneeling, crawling, right reach above shoulder level, right sustained 
grasp/pinch, repetitive upper extremity motions, driving and climbing. Mr. Gerig 
determined that Claimant would need a work position that allows less than 
sedentary work with no frequent, lift, carry, push, and pull of items even at 
negligible weights. She recommended lifting and carrying less than five pounds 
infrequently. 

47. On November 22, 2010, the employer terminated claimant’s employment.
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48. On December 15, 2010, Dr. Striplin wrote to disagree with Ms. Gerig’s 
FCE, noting that she had not isolated the cervical spine from other body 
limitations.

49. On January 5, 2011, Dr. White reviewed the FCE and agreed with the 
conclusions.  He recommended that claimant stop wearing the soft cervical collar 
all of the time and stop taking Neurontin.

50. On January 26, 2011, Katie Montoya performed a vocational evaluation for 
respondents. Ms. Montoya concluded that claimant could return to work pursuant 
to the restrictions from Dr. Striplin or the original restrictions by Dr. White and Dr. 
Raub in 2007. She concluded that claimant could not return to work pursuant to 
the restrictions in the FCE, which were approved by Dr. White. 

51. On January 26, 2011, Dr. Elms, Certified Vocational Rehabilitation 
Counselor, performed a vocational evaluation for claimant. Dr. Elms concluded 
that Claimant is unable to obtain or maintain any type of competitive employment 
now or in the foreseeable future and is unable to earn any wage.

52. On February 9, 2011, Dr. White agreed that claimant should only drive for 
five to ten minutes at one time when necessary and that she should increase her 
Neurontin use.

53. On February 25, 2011, Dr. White reviewed surveillance video of claimant 
and wrote that she appeared to have fluid movement with increased range of 
motion compared to his  examinations of her. He noted, however, that she still 
kept her shoulder girdle and neck somewhat stiff.

54. At some point in February or March 2011, claimant developed left arm 
numbness.

55. On March 4, 2011, Dr. Healey performed an IME for claimant. He 
diagnosed cervical strain, chronic pain, degenerative arthritis, myofascial pain, 
headaches, and myogenic TOS. He was unable to determine the cause of 
claimant’s left arm symptoms. He concluded that claimant was  not at MMI. Dr. 
Healey recommended restrictions against repetitive work at or above shoulder 
level, lifting greater than five pounds, extension of neck, or driving. He was of the 
opinion that Claimant is incapable of any type of employment.  

56. In March 2011, claimant was awarded SSDI benefits. 

57. On July 6, 2011, Dr. White reexamined claimant, who reported constant 
left arm numbness and intermittent right arm numbness. He prescribed increased 
Vicodin and Neurontin.
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58. On August 5, 2011, Dr. Striplin wrote to disagree with the restriction 
against driving, opining that claimant could compensate for lack of cervical 
rotation by rotating her torso.

59. Dr. Elms issued several addenda reports, noting that she had made no 
changes in her vocational opinions.

60. In the summer of 2011, claimant applied for jobs in Buena Vista at various 
establishments. She also reviewed newspaper advertisements for job openings 
and looked at the Colorado Workforce web site for openings. She was unable to 
find any jobs.

61. Ms. Gerig testified at hearing consistently with her report. She explained 
that claimant had suffered a whiplash mechanism of injury that had deactivated 
local stabilizing muscles  in the upper cervical spine, requiring that the larger 
trapezii and levator muscles take over, leading to trigger points and sensitivity at 
the first rib with elevation of the arms. She noted that it would be hard for 
claimant to maintain a pain free use of the cervical spine, which then impacted 
her arm use and posture. She disagreed with Dr. Striplin that claimant could drive 
by using trunk rotation. She also disagreed with Dr. Striplin that claimant suffered 
only an insignificant mechanism of injury to her neck. Ms. Gerig explained that 
claimant’s head was rotated at the time of impact, increasing the extent of 
cervical spine injury. She disagreed with Dr. Brantigan that claimant did not have 
TOS, but she noted that even Dr. Brantigan thought that claimant had a primary 
cervical spine problem. She reviewed the surveillance video and concluded that it 
showed no significantly different flexion and rotation. She also testified that she 
was familiar with the employer’s job positions and she concluded that claimant 
was not a good candidate for any of those positions. 

62. Dr. Healey testified at hearing consistently with his reports. He noted that 
claimant had classic trigger points that caused referred pain in her head or down 
her arms.  He reiterated that claimant was not at MMI and needed “proper” 
treatment for cervico-brachial plexus injury. He disagreed with claimant’s  use of 
Neurontin. He disagreed with Dr. Brantigan and thought that claimant had a 
myogenic TOS. He reiterated that claimant likely had myofascial pain, but it was 
not due to degenerative disc disease. He thought that the pain was due to a 
cervicomyogenic injury and then flared upon return to work without proper 
treatment. He noted that it would be very difficult for the Claimant to return to any 
type of work.

63. Dr. Striplin testified at hearing consistently with his reports. He thought that 
the work injury caused only a transient aggravation of preexisting degenerative 
disc disease and that the facet injections and ESI resolved the problem. He 
noted that, after the February 2007 determination of MMI, claimant went one and 
one-half years until the insidious onset of symptoms. He concluded, therefore, 
that the work injury did not cause her myofascial pain problem. He thought that 



93

the myofascial pain was  multifactorial, due to degenerative disc disease, 
rheumatoid arthritis, fibromyalgia, hypothyroidism, and entrapment neuropathies. 
He thought that claimant had only minimal chronic neck pain at MMI. He agreed 
with the restrictions imposed by Dr. Raub in February 2007 and disagreed with 
the restrictions from the FCE. He thought that sitting was not relevant to the 
cervical spine. He noted that he did not find any trigger points on physical 
examination, but he admitted that he did not look for them. 

64. Dr. Elms testified at hearing consistently with her reports. She reiterated 
that claimant was unable to return to work due to her physical injuries, education 
and age, and location of her residence. She agreed that claimant had good 
customer service skills and was much more employable if one considered the 
original restrictions by Dr. Raub and Dr. White. Dr. Elms explained that claimant 
does not know Word, Word Perfect, Excel, Access, PowerPoint, or similar 
computer applications. She reiterated that claimant could not obtain employment 
in her commutable labor markets from her remote residence.

65. Ms. Montoya also testified at hearing consistently with her reports. She 
noted that the key issue in the case was the applicable restrictions. If use used 
the restrictions by Dr. Striplin, claimant could return to work in a number of her 
prior occupations as cashier or receptionist. If one used the restrictions 
suggested by the FCE, claimant’s return to work was “difficult at best.”

66. Claimant has proven by a preponderance of the evidence that she is 
unable to earn any wages in the same or another occupation due to the effects  of 
the admitted work injury. Claimant is 63 years old with limited education and work 
experience. She lives  in a small community with minimal employment 
opportunities. Both vocational experts agreed that the key question was the 
applicable restrictions. If the work injury caused only the restrictions imposed by 
Dr. Raub and Dr. White at the 2007 MMI date, claimant can return to work. If the 
work injury caused the worsened condition resulting in additional treatment and 
the severe restrictions imposed at the eventual October 2010 MMI date, claimant 
cannot return to work and earn wages. 

67. The opinions of Dr. Healey, supported by the observations of Drs. White 
and Raub, are persuasive that claimant continued to suffer ongoing chronic pain 
and numbness due to her neck injury. Dr. Striplin’s  opinions are not persuasive 
that the effect of the work injury was temporary and that the worsened condition 
after 2007 was due to unrelated age-related progression of DDD. Admittedly, the 
gap in medical treatment records from March 5, 2007 to June 30, 2009, is 
striking. Those records, if they exist, could have provided additional insight into 
the nature of claimant’s apparent chronic pain since her work injury. 
Nevertheless, claimant’s history is  persuasive that she managed to return to work 
with restrictions after 2007 until staff reductions in January 2009 forced her to do 
more lifting, including overhead lifting. She then sought additional treatment in 
June 2009. The June 30, 2009, record by P.A. Simon referred to claimant’s 
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continued use of Vicodin for pain. After ruling out TOS, Dr. Raub concluded that 
claimant probably suffered soft tissue myofascial pain. That condition has 
probably existed since her admitted work injury and did not appear as a new 
condition due only to underlying preexisting DDD. Consequently, claimant’s 
current restrictions are due to the work injury. Claimant’s intermittent use of the 
cervical collar and the surveillance video are not inconsistent with these findings. 
Claimant was instructed to use the collar on an as needed basis. Dr. Healy, Ms. 
Gerig and Dr. Elms testified that their viewing of the video did not change their 
opinions. Dr. Striplin admitted that the video did not provide a basis  to change 
work restrictions. Due to claimant’s restrictions from the work injury, her age, 
education, work experience, and commutable labor markets, claimant is 
permanently and totally disabled.

CONCLUSIONS OF LAW

1. Under the applicable law, claimant is  permanently and totally disabled if 
she is unable to "earn any wages in the same or other employment." Section 8-40-201
(16.5)(a), C.R.S. The term "any wages" means more than zero wages. See Lobb v. 
Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial 
Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The ALJ must consider claimant's 
commutable labor market and other similar concepts regarding the existence of 
employment that is reasonably available to the claimant under his or her particular 
circumstances. Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998). 
As found, claimant has proven by a preponderance of the evidence that, due to the 
effects of her work injury, she is unable to earn any wages in the same or other 
employment.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant permanent total disability benefits at the 
admitted rate of $487.32 per week commencing October 11, 2010, and continuing for 
the duration of claimant’s life. The insurer is  entitled to the stipulated offset of $114.69 
per week due to SSDI benefits paid to claimant. The insurer is entitled to credit for all 
previous payments of benefits to claimant after October 11, 2010. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as  indicated on certificate of 
mailing or service; otherwise, the Judge's  order will be final. You may file the Petition to 
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Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.  You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 8, 2012   /s/ original signed by:___________

Martin D. Stuber

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-828-175-01

ISSUES

 Did the claimant prove the employer is subject to penalties under § 8-43-304(1) 
based on its failure to admit liability for temporary total disability benefits?

 Did the claimant prove the employer is subject to penalties under § 8-43-304(1) 
based on its alleged failure timely to exchange medical records in accordance 
with WCRP 5-4 (A)(5)?

 What is the claimant’s correct average weekly wage?
FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following findings of 
fact:

1. The claimant was employed as a stagehand at the employer’s  theatre 
known as the  *L.

2. On May 13, 2010 the claimant sustained injuries when she fell off of the 
theatre stage into the orchestra pit. The claimant was offered transportation by 
ambulance but refused in writing. Her refusal is documented by the Patient 
Refusal Information Sheet contained in Claimant’s  Exhibit 9 (CE 9). The 
emergency medical technicians  (EMT) that were dispatched to the scene of the 
claimant’s fall noted “no obvious signs of trauma” except for an “abraised scrape 
over the flank area.” (CE 4).

3. On May 13, 2010 Jeffrey Winkler, P.A.-C examined the claimant at 
GeneralCare Medical Clinic (GMC). The claimant reported pain over her left 
posterior ribs, left elbow, left ankle and right medial knee. Chest and left elbow x-
rays were reported as negative. PA Winkler prescribed hydrocodone, 
cyclobenzaprine and naproxen. No restrictions were imposed. 
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4. On May 17, 2010 the claimant was seen at GMC by Dr. Brian Thompson, 
M.D. No restrictions were imposed on this  visit and Dr. Thompson checked a box 
on his report indicating the claimant was at maximum medical improvement 
(MMI). However, the claimant returned to GMC on May 19, 2010 and was again 
examined by Dr. Thompson. The claimant reported that her back pain increased 
after moving heavy speakers the previous day. Dr. Thompson assessed an 
“aggravation to low back contusion/strain.” He imposed a maximum lifting 
restriction of 20 pounds, a repetitive lifting restriction of 10 pounds, a carrying 
restriction of 10 pounds, a push/pull restriction of 80 pounds, and directed the 
claimant to avoid repeated bending and twisting at the waist. Dr. Thompson 
prescribed ibuprofen, hydrocodone and physical therapy (PT). On May 26, 2010 
Dr. Thompson reduced the restrictions but indicated the claimant was still 
restricted to modified duty. The claimant received PT on May 24, 2010, May 26, 
2010 and May 28, 2010. 

5. The claimant credibly testified that she could not perform her regular 
duties as a stagehand under the restrictions imposed by Dr. Thompson. 
However, the claimant’s  supervisor allowed her to remain on the job performing 
light duty. The claimant continued to perform light duty until June 9, 2010 when 
the  *L was closed for renovation. When the theatre was closed the employer did 
not offer the claimant any modified work within her restrictions.

6. The claimant was dissatisfied with the treatment provided by Dr. 
Thompson and changed physicians  to Dr. Kevin O’Toole, D.O., of Occupational 
Health Services (OHS). Dr. O’Toole examined the claimant on June 4, 2010. The 
claimant reported pain in the left mid back with radiation along the rib to the left 
flank.  Dr. O’Toole assessed a left posterior rib cage contusion and strain as  well 
as contusion of both elbows and the right knee. Dr. O’Toole referred the claimant 
for chiropractic treatment of the back and rib cage, and to occupational therapy 
(OT). He also imposed a maximum lifting restriction of 50 pounds, a repetitive 
lifting restriction of 40 pounds, a carrying restriction of 40 pounds, a push/pull 
restriction of 40 pounds, and limited the claimant to lifting 30 pounds overhead.

7. On June 11, 2010 Dr. John Zimmerman, D.C., performed chiropractic 
treatment consisting of manipulation of the spine including the sacroiliac and L5-
S1 regions of the spine. Dr. Zimmerman noted a lump on one of the left lower 
ribs which he thought was a bruise but not likely a rib fracture.

8. On June 16, 2010 Dr. O’Toole spoke with the claimant by telephone and 
referred her for an ultrasound to assess the lump on the left mid back. Dr. 
O’Toole examined the claimant on June 18, 2010 and noted a “firm nodule 
overlying one of the left anterior ribs in the mid back.” Dr. O’Toole discontinued 
OT, referred the claimant for PT for the back, and instructed her to continue with 
chiropractic. The work restrictions were continued.

9. On June 21, 2010 the claimant underwent a left chest ultrasound. The 
results were reviewed by Dr. John R. Geis, M.D. Dr. Geis  dictated a report in 
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which he noted a history of left posterior chest pain and a soft tissue mass of the 
left posterior mid back following trauma after a fall onto a metal pipe on May 13, 
2010. Dr. Geis stated the “most painful area corresponded to a subtle left 
posterior inferior rib fracture with callus formation.” His impression was a 
“nondisplaced left posterior rib fracture with callus formation.” Dr. Geis noted that 
he discussed his findings with the claimant.

10.The employer assigned adjustment of the claim for the May 2010 injury to 
a third-party administrator (TPA). On June 22, 2010 the claimant sent an email to 
the TPA adjuster,  *N. In this email the claimant advised  *N that she had 
undergone an ultrasound and the radiologist had identified a fractured rib. The 
claimant further stated that the radiologist advised her that the fracture would 
“heal on its own if left alone to do so.” The claimant further stated that she had no 
income, that her place of employment had closed for renovation, and that she 
couldn’t “do that kind of work right now, anyway, without impairing [her] recovery.” 
The claimant also stated she had not sent a copy of the “ambulance report” 
because another adjuster,  *M, told her that “you would already have that.”

11.On June 25, 2010 the claimant sent an email to Ms.  *M after  *N informed 
her that  *M was now acting as the adjuster on the claim. In this email the 
claimant recounted the history of her injury and the medical treatment she had 
received. The claimant specifically stated that the “radiologist” had told her she 
had a fractured rib and that the best treatment “to promote healing” of the rib was 
not to work or stress  her back. The claimant expressed dissatisfaction with some 
of her treatment, particularly that provided by Dr. Thompson and GMC.

12.Ms.  *M testified that on June 28, 2010 she took a recorded statement 
from the claimant.  *M testified that she asked the claimant if she was losing time 
from work and the claimant replied that she wasn’t.

13.On July 1, 2010 adjuster  *M filed a General Admission of Liability (GAL) 
on behalf of the employer. The GAL admitted for medical benefits  only, and that 
the claimant’s average weekly wage (AWW) was $78.26.  The GAL was filed with 
the Division of Workers’ Compensation (DOWC) and a copy was  mailed to the 
claimant. The claimant admitted that she read the GAL and was aware it was a 
“medical only” admission.

14.The claimant continued to receive medical treatment from several 
providers after she the GAL was filed. On August 20, 2010 the claimant 
underwent x-rays of her left ribs. The radiologist, Dr. Samuel Fuller, M.D., 
reported that assuming there had been a rib fracture it was now healed. His 
impression was no significant bony pathology. 

15.On September 29, 2010 Dr. O’Toole reported the claimant completed her 
PT on September 22, 2010 and received her last massage therapy “earlier this 
week.” Dr. O’Toole placed the claimant at MMI without restrictions and assessed 
no permanent impairment. 
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16.Ms.  *M testified that after she filed the GAL she began mailing medical 
reports to the claimant. Ms.  *M credibly explained that the date the TPA received 
a medical record is  stamped on the record, as is the date the record was mailed 
to the claimant.

17.Sometime in July 2009 the claimant contacted Ms.  *M by telephone. The 
claimant credibly testified that she notified  *M that her address had recently 
changed. The claimant also inquired of  *M why the TPA was sending her 
medical reports  through the mail.  *M explained to the claimant that because the 
GAL had been filed the TPA was required to provide medical reports to the 
claimant. Ms.  *M credibly testified that the claimant did not ask her to send any 
medical records that the TPA received before the GAL was filed.

18.Ms  *M admitted that after the GAL was filed on July 1, 2010 she did not 
mail to the claimant all of the medical reports that the TPA received prior to the 
filing of the admission. Ms.  *M explained that she was not handling the claim 
when all of these medical reports were received. Nevertheless she testified that 
in her opinion the TPA was not obligated to exchange the reports  absent a 
request from the claimant because at that time the TPA received the pre-GAL 
reports the case was a “medical only” claim. The ALJ finds  that Ms.  *M’s 
explanation of the rationale for her handling of the pre-GAL medical reports is 
credible and persuasive.

19.The ALJ infers from Ms.  *M’s  testimony that her rationale for failing to 
exchange the medical records that the TPA received prior to the filing of the GAL 
is  predicated on her interpretation and understanding of WCRP 5-4 (A)(5) and 
WCRP 5-4 (B). As more fully discussed below, these rules govern the parties’ 
duty to exchange medical records before and after claims are reported to the 
Division of Workers’ Compensation (DOWC). The ALJ further finds that Ms.  *M’s 
interpretation of the rules, and her actions based on that interpretation, were 
reasonable under the circumstances. Specifically, as  set forth below the rules can 
reasonably be construed to support Ms.  *M’s actions, and there is  no cited 
appellate authority rejecting her interpretation.

20.The ALJ is not persuaded, as the claimant argues, that Ms.  *M’s 
testimony is incredible simply because she mailed the claimant a few medical 
reports that the TPA received shortly before the GAL was filed. Providing a few 
reports received at or near the time Ms.  *M assumed responsibility for adjusting 
the claim does not mean that she knew or believed that she was obligated to 
review the entire claim file and provide every report including those received 
while the claim was considered a medical only case.

21.On October 6, 2010 Ms.  *M filed a Final Admission of Liability (FAL) 
based on Dr. O’Toole’s September 29, 2011 report. The FAL did not admit for 
temporary total disability (TTD) benefits or permanent partial disability (PPD) 
benefits. 
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22.Ms.  *M credibly testified that the claimant objected to the FAL and called 
her claiming that she had sustained TTD as a result of the injury. Specifically the 
claimant told  *M that after the  *L closed she was unable to work because of her 
restrictions. Ms.  *M investigated and on December 30, 2010 she filed a second 
FAL that admitted for TTD benefits  from June 14, 2010 through September 28, 
2010. The TTD benefits were based on the admitted AWW of $78.26.

23.The date stamps on the medical records contained in Respondent’s 
Exhibit A (RE A) establish that ten medical records received by the TPA between 
May 13, 2010 and June 21, 2010 were not mailed to the claimant. Those reports 
are as follows: (1) P.A. Winkler’s report dated May 13, 2010 and received May 
26, 2010; (2) Dr. Thompson’s  reports dated May 17 and 19, 2010 and received 
May 26, 2010; (3) Dr. Thompson’s  report dated May 26, 2010 received May 28, 
2010; (4) Reports  of MPT Younger dated May 24, 26, and 28, 2010 received 
June 8, 2010; (4) Two reports  of Dr. O’Toole dated June 4, 2010 received on 
June 7, 2010 and June 16, 2010 respectively; (5) Report of OTR Tandberg dated 
June 9, 2010 received June 16, 2010.

24.The date stamps on the medical records contained in RE A establish that 
four medical records were received by the TPA prior to the filing of the GAL and 
were mailed to the claimant after the admission was filed. These records  are as 
follows: (1) Reports of OT Holland dated June 15 and 17; 2010; (3) Reports of 
Dr. O’Toole dated June 17 and 18, 2010.

25.The date stamps on the medical records contained in RE A establish that 
a number of medical records were received by the TPA after the GAL was filed 
and were mailed to the claimant on various dates. 

26.The claimant testified that after she notified Ms.  *M of her new address 
the TPA continued to mail some medical reports to her old address. This 
testimony is  corroborated by CE 31, which contains three envelopes showing 
that after July 2010 the TPA sent mail to the claimant’s old address. However, CE 
31 also shows that these envelopes were forwarded to the claimant’s new 
address. Therefore, the ALJ infers that mail was likely to reach the claimant even 
if it was sent to the old address. 

27.The claimant admitted that she received some medical reports from the 
TPA despite the errors in addressing her mail. However she denied that she 
received physical therapy (PT) an occupational therapy (OT) records. The 
claimant admitted that when she went to a medical doctor she often received a 
copy of the doctor’s report from the receptionist.

28.The date stamps on the medical records contained in RE A establish that 
after the filing of the GAL the TPA received a number medical records including 
PT and/or OT (PT/OT) records. The date stamps reflected in RE A persuade the 
ALJ of the following: (1) On September 14, 2010 the TPA received two PT/ OT 
records with a date of service of September 1, 2010. The TPA mailed these 
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records to the claimant on September 20, 2010 (RE A pg. 36-38); (2) On 
September 14, 2010 the TPA received another PT/OT record with a date of 
service of September 3, 2010. The TPA mailed it to the claimant on September 
20, 2010. (RE A pg. 39); (3) On September 15, 2010 the TPA received a PT/OT 
record with a date of service of September 8, 2010. The TPA mailed this  record 
to the claimant on September 20, 2010 (RE A pg. 40); (4) On September 9, 2010 
the TPA received two reports of Dr. O’Toole dated September 8, 2010. These 
records were mailed to the claimant on September 20, 2010. 

29.The ALJ finds the claimant failed to prove it is  more probably true than not 
that the employer, acting through the TPA, violated WCRP 5-4 (A)(5) by failing to 
“exchange” medical records that it received after the GAL was filed on July 1, 
2010. Specifically, the ALJ is  persuaded that all medical records listed in Finding 
of Fact 28 were timely mailed to the claimant as shown by the mailing stamps 
contained in RE A. Although the claimant testified that she did not receive these 
medical records, the ALJ finds this  testimony insufficient to rebut the date stamp 
evidence showing that the TPA in fact mailed the records to the claimant in a 
manner that was  likely to reach her. The claimant herself admitted that after the 
GAL was filed she received some medical records from the TPA and called Ms.  
*M to find out why. Further, the record establishes that the claimant received mail 
sent to her old address because it was forwarded to the new address. On this 
state of the evidence the ALJ finds that the TPA probably mailed the medical 
records to the claimant, and that if she did not receive them it was  for some 
unknown reason not caused by the employer’s  alleged violation of WCRP 5-4 (A)
(5).

30.On December 8, 2010 the claimant had a telephone conversation with the 
employer’s attorney, Ms.  *O. The claimant advised attorney  *O that she did not 
believe she had received all of her medical records.

31.On December 9, 2010 Ms.  *O mailed a copy of the claimant’s  medical 
records to the claimant. 

32.Ms.  *M testified that the claim file did not contain a copy of the EMT report 
(CE 4) or any billing for the May 13, 2010 date of service. She stated that she did 
not see the EMT record until she was shown a copy by Ms.  *O. Ms.  *M’s 
testimony is credible on this point. 

33.Ms.  *M testified that she calculated the claimant’s average weekly wage 
(AWW) by taking the claimant’s total earnings in 2010 prior to the date of injury 
($1,107.20), dividing by the number of days of employment prior to the injury 
(99), and then multiplying by seven.

34.The claimant testified that she was hired as a stagehand in late January 
2010 and began actual work in February 2010. She was  paid $9 per hour for 
working local productions and $13 per hour for national productions. The 
claimant testified that she was not guaranteed any specific number of hours, but 
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that the number of hours she was called to work increased between the date of 
hire and the date of injury on May 13, 2010. The claimant explained that her 
hours increased as she gained experience and the employer became more 
confident in her work. The claimant’s testimony concerning these issues is 
credible and persuasive.

35.The claimant’s testimony that her hours increased over time is 
corroborated by employer pay records (RE F). The pay records demonstrate 
each pay period was two weeks  long. During the first two pay periods  the 
claimant worked 12. 4 hours and earned $111. During the next two pay periods 
the claimant worked 28.4 hours and earned $255.60. During the last two pay 
periods (which included 39.9 hours  at the $13 per hour rate) the claimant worked 
64.8 hours and earned $674.80. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving 
entitlement to benefits  by a preponderance of the evidence. Section 8-43-201(1), C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents. Section 8-43-201(1).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers' Compensation case is decided on its 
merits. Section 8-43-201. The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions  and 
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has rejected evidence contrary to the above findings as unpersuasive. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

GENERAL LEGAL PRINCIPLES APPLICABLE TO THE IMPOSITON OF 
PENALTIES

The claimant alleges the employer should be penalized under the provisions of § 
8-43-304(1), C.R.S. Specifically, the claimant alleges  that the employer violated the 
provisions of § 8-42-105(1) and (2)(a), C.R.S., by failing to admit liability for TTD 
benefits, by failing to commence payment of the benefits on July 1, 2010, and by failing 
to pay TTD every two weeks after July 1. The claimant further contends the employer 
violated the provisions of WCRP 5-4 (A)(5) by failing to exchange medical records within 
fifteen working days of receipt.

Section 8-43-304(1) provides for the imposition of penalties of up to $1,000 per 
day where the insurer “violates any provision of article 40 to 47 of [title 8], or does  any 
act prohibited thereby, or fails or refuses to perform any duty lawfully enjoined within the 
time prescribed by the director or the panel, for which no penalty has been specifically 
provided, or fails, neglects or refuses to obey any lawful order made by the director or 
panel…” (Penalties are limited to $500 per day for conduct that occurred prior to August 
11, 2010. 2010 Colo. Sess. Laws, ch. 287, sec. 3 at 1341.) The assessment of penalties 
under this statute requires a two-step analysis. The ALJ must first determine whether 
the insurer’s conduct constituted a violation of the Act, a rule, or an order. Second, the 
ALJ must determine whether any action or inaction constituting the violation was 
“objectively unreasonable.” City Market, Inc. v. Industrial Claim Appeals Office, 68 P.3d 
601 (Colo. App. 2003); Skelly v. Wal-Mart Stores, Inc., WC 4-632-887 (ICAO July 31, 
2008). 

The party seeking the imposition of a penalty has the burden of proof to establish 
that there was a violation, and that the putative violator’s  conduct was objectively 
unreasonable. Pioneers Hospital v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. 
App. 2005). Some divisions of the Court of Appeals have held the question of whether 
the violator’s conduct was objectively unreasonable depends on whether its actions 
were predicated on a “rational argument based in law or fact.” Paint Connection Plus v. 
Industrial Claim Appeals Office, 240 P.3d 429 (Colo. App. 2010); Jiminez v. Industrial 
Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003); Gustafson v. Ampex Corp., WC 
No. 4-187-261 (ICAO August 2, 2006). However, other divisions of the court have held 
that the test is  less rigorous and requires only that the ALJ determine whether the 
violator’s  conduct was reasonable. Pioneers Hospital v. Industrial Claim Appeals Office, 
supra (test is less rigorous standard of “unreasonableness”); City Market, Inc. v. 
Industrial Claim Appeals Office, supra. In any event there is no requirement to prove 
that the violator knew its actions were unreasonable. Pueblo School District No. 70 v. 
Toth, 924 P.2d 1094 (Colo. App. 1996).

The question of whether the insurer’s conduct was  objectively reasonable 
ordinarily presents a question of fact for the ALJ. Pioneers Hospital v. Industrial Claim 
Appeals Office, 114 P.3d 97 (Colo. App. 2005). A party establishes a prima facie 
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showing of unreasonable conduct by proving that there was a violation of a rule of 
procedure. If the party asserting a penalty makes a prima facie showing the burden of 
persuasion shifts  to the violator to show that its  conduct was reasonable under the 
circumstances. Pioneers Hospital v. Industrial Claim Appeals Office, supra; Human 
Resource Co. v. Industrial Claim Appeals Office, 984 P.2d 1194 (Colo. App. 1999).

If the alleged violator cures the violation within twenty days after an application 
for hearing claiming penalties is  filed, the party claiming penalties  must prove by clear 
and convincing evidence that the putative violator knew or reasonably should have 
known that it was in violation. Section 8-43-304(4), C.R.S.

PENALTY FOR ALLEGED FAILURE TO ADMIT FOR AND PAY TTD BENEFITS

 The claimant alleges the employer should be penalized from July 1, 2010, the 
date the GAL was filed, to December 30, 2010, the date the employer filed the FAL 
admitting for TTD and issued the check in payment. The claimant reasons that § 
8-42-105(1) required the employer to admit for and pay her TTD benefits, and that § 
8-42-105(2)(a) required payment of the TTD benefits on the date the GAL was filed and 
every two weeks thereafter. The employer argues  that § 8-42-105(1) does not create 
any legal obligation to admit for TTD benefits. Therefore, the employer reasons it may 
not be penalized because it has not violated any provision of the Act. The ALJ agrees 
with the employer.

 Section 8-42-105(1) provides that in case of TTD “of more than three regular 
working days’ duration, the employee shall receive sixty-six and two-thirds percent of 
the employee’s  average weekly wage so long as the disability is  total.” Section 8-42-105
(2)(a) provides  that the “first installment of compensation shall be paid no later than the 
date that liability for the claim is admitted by the insurance carrier or self-insured 
employer,” and that compensation “shall be paid at least once every two weeks.”

 In Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995), the 
court of appeals  held that § 8-42-105(1) does not create a duty on employers and 
insurers to admit for full TTD benefits  without regard to claimed offsets. Rather the court 
determined that the statute determines the rate at which admitted TTD benefits  are to 
be paid. Therefore, the Allison court held that an insurer could not be penalized for 
violating § 8-42-105(1) because it filed an admission for reduced TTD benefits based on 
its belief that it was entitled to an offset stemming from the claimant’s  receipt of other 
benefits.

Similarly, in Carr v. Pasco/SW, Inc., WC 4-751-083 (ICAO January 5, 2010) the 
panel held that § 8-42-105(1) does not create any obligation on the part of the insurer to 
admit for full TTD benefits without regard to an alleged safety rule violation even if the 
grounds for asserting the safety rule violation are “frivolous.” Therefore, the insurer 
could not be penalized for violating the statute even if it lacked a legitimate basis for 
asserting the alleged safety rule violation. The Carr panel noted that in Travelers 
Insurance Co. v. Savio, 706 P.2d 1258 (Colo. 1985), the court held the workers’ 
compensation act does not address the issue of an insurer’s “bad faith” conduct in the 
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investigation and approval of claims. Therefore, the Savio court held that a workers’ 
compensation claimant may bring a civil action against an insurer for “bad faith” 
adjustment of the claim. In addition to relying on Allison and Savio, the Carr panel 
recognized that in Colorado Compensation Insurance Authority v. Industrial Claim 
Appeals Office, 18 P.3d 790 (Colo. App. 1995) the court held that “[a]n insurer has no 
legal duty to admit liability for temporary disability benefits.”  See also Pero v. PNCI 
Construction, Inc., WC 4-757-058 (ICAO October 15, 2008) (noting that an insurer may 
admit and pay benefits that are not in dispute and a hearing may be held to resolve 
disputed issues).

Based on these authorities the ALJ concludes that employer may not be 
penalized for the alleged violation of § 8-42-105(1). The claimant’s  argument 
notwithstanding, the statute does not create a duty on the part of the insurer to admit 
liability for TTD benefits. Rather, the statute establishes the rate at which TTD benefits 
are to be paid in the event an admission of liability is filed. Because 8-42-105(1) created 
no duty on the part of the employer to admit liability, it may not be penalized under § 
8-43-304(1) for violating the Act. 

Neither may any penalty be predicated on the alleged violation of § 8-42-105(2)
(a). That statute governs  the date payments  must be made when “liability for the claim is 
admitted.” Here, the employer did not admit any liability for TTD until December 30, 
2010. Because the employer was not required to admit liability for TTD, it had no 
obligation to pay any TTD benefits  before December 30, 2010. When liability was 
admitted on December 30 the employer issued a check for the admitted benefits.

The claim for penalties  based on the alleged violations of § 8-42-105(1) and (2)
(a) is denied.

PENALTIES FOR FAILURE TIMELY TO EXCHANGE MEDICAL RECORDS

 The claimant contends the employer is  subject to penalties because the evidence 
establishes that the employer, through the action or inaction of the TPA, failed timely to 
exchange numerous medical records within 15 days of receipt as required by WCRP 
5-4 (A)(5). The claimant alleges that prior to attorney  *O’s  December 2010 letter the 
employer never exchanged several medical records that the TPA received prior to the 
filing of the GAL. The dates of these reports are May 13, 2010, May 17, 2010, May 19, 
2010, May 24, 2010, May 26, 2010, June 4, 2010 and June 9, 2010. (Claimant’s 
Position Statement pg. 12 paragraph 4). The claimant further contends  that the 
employer failed timely to exchange several reports that were issued after the GAL was 
filed. These reports were dated September 1, 2010, September 3, 2010, and 
September 8, 2010. (Claimant’s Position Statement pg. 12 paragraph 4, pg. 13 
paragraph 12). Citing WCRP 5-4 (B) the employer argues that the TPA was not required 
to exchange medical records that the TPA received prior to the filing of the GAL, unless 
requested to do so by the claimant. Further, the employer argues the evidence 
establishes that it timely exchanged medical records  received after the GAL was filed. 
The employer also contends that it “cured” the alleged violations thereby increasing the 
claimant’s burden of proof with respect to the employer’s knowledge of the alleged 
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violations. The ALJ concludes the employer is  not subject to penalties for the alleged 
failures to exchange medical records.

 Section 8-43-304(1) authorizes the imposition of penalties an employer “fails, 
neglects, or refuses to obey any lawful order made by the director or panel.” An order is 
defined as including “any decision, finding and award, direction, rule, regulation, or other 
determination arrived at by the director or an administrative law judge.” Section 
8-40-201(15), C.R.S. Thus, a party may be penalized for failing to obey a rule of 
procedure issued by the Director of the Division of Workers’ Compensation (Director of 
the DOWC), including WCRP 5-4 (A)(5). Pioneers Hospital v. Industrial Claim Appeals 
Office, supra; Human Resource Co. v. Industrial Claim Appeals Office, supra.

 WCRP 5-4 (A)(5) provides that: “A copy of every medical report not filed with the 
Division shall be exchanged with all parties within fifteen (15) days of receipt.” This rule 
is  a subsection of WCRP 5-4(A) which establishes four circumstances under which 
medical reports “shall be filed with the Division” in “claims that have been reported to 
the Division.”

 The pertinent portion of WCRP 5-4 (B) provides as follows: “For claims which are 
not reported to the Division, the parties shall exchange medical information immediately 
upon request for such information by any interested party.”

 With respect to the medical reports  the TPA received prior to the filing of the GAL 
the claimant reads rule of WCRP 5-4 (A)(5) as requiring the TPA to have immediately 
reviewed its files and forwarded to her all medical reports and records it received prior 
to July 1, 2010, the date the GAL was filed. Conversely, the employer reasons that until 
the GAL was filed the claim was not “reported to the Division.” Therefore, relying on 
WCRP 5-4 (B) the employer argues it was not required to exchange medical records it 
received prior to July 1, 2010 unless the claimant requested them. The ALJ assumes, 
for the sake of argument, that the claimant’s  legal interpretation of the rules  is  correct. 
Nevertheless, the ALJ is persuaded that employer’s contrary interpretation of the rules, 
and its  consequent failure to exchange the medical records received prior to the filing of 
the GAL, is reasonable under the circumstances and is  supported by a rational 
argument based in law. Therefore, the ALJ concludes the employer may not be 
penalized for failing to exchange records the TPA received prior to the filing of the GAL. 

Principles applicable to the interpretation of statutes are also applicable to the 
interpretation of administrative regulations, including the two rules at issue here. See 
Williams v. Colorado Department of Corrections, 926 P.2d 110 (Colo. App. 1996); 
Youngs v. White Moving and Storage, Inc., WC 4-648-693 (ICAO October 3, 2008). 
When interpreting a rule the court must consider and analyze the words and phrases 
contained in the rule and give them their plain and ordinary meaning. Weld County 
School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Williams v. Colorado 
Department of Corrections, supra. Further, separate provisions of a rule should be 
construed together in order to give consistent, harmonious, and sensible effect to all of 
its parts. Williams v. Colorado Department of Corrections, supra; Henderson v. RSI, Inc., 
824 P.2d 91 (Colo. App. 1991). Forced or strained interpretations  should be avoided, as 
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should absurd results. Humane Society of the Pikes Peak Region, 26 P.3d 546 (Colo. 
App. 2001); Miller v. Industrial Claim Appeals Office, 985 P.2d 94 (Colo. App. 1999)

The ALJ concludes that the employer has offered a rational legal interpretation of 
WCRP 5-4 (A)(5) and WCRP 5-4 (B) that justifies its failure to exchange a number of 
the medical records it received prior to the filing of the GAL. First, the ALJ notes that the 
Act distinguishes between claims that must be reported to the DOWC and those which 
are not reportable to the DOWC. Under § 8-43-101(1), C.R.S., an employer must report 
an injury to the DOWC within ten days  “after notice or knowledge” that an employee has 
contracted an occupational disease, or that an employee sustained a permanently 
impairing injury, or sustained a “lost-time” injury resulting in lost time from work in 
excess of three shifts or three calendar days. In contrast, § 8-43-101(2), C.R.S., 
provides that injuries  that do not result in these types of losses are to be reported to the 
employer’s insurer. It is clear that the requirement to report an injury to the DOWC is 
dependent, at least in part, on the seriousness of the injury in terms of the loss caused 
by it. See also WCRP 5-2.

Reflecting the statutory distinction between claims that are reportable and those 
that are not, the plain language of WCRP 5-4 (A)(5) and WCRP 5-4 (B) creates different 
timelines and criteria for exchanging medical records depending on whether the injury is 
one that is  reported to the DOWC. WCRP 5-4 (A)(5) requires that in more serious cases 
involving reportable injuries medical records must be exchanged within fifteen days of 
receipt. WCRP 5-4 (B) provides that in less serious  cases, such as no-lost-time claims, 
records must be exchanged only after a request to do so. 

Here, the claimant does not argue that the claim was reportable to the DOWC 
prior to July 1, 2010. However, by July 1, 2010 the TPA had presumably received 
sufficient information that it determined the claim was reportable to the DOWC because 
the claim might involve a lost-time injury. See Bunch v. Industrial Claim Appeals Office, 
148 P.3d 381 (Colo. App. 2006); Wallace v. Stone Gate Homes, WC 4-650-504 (ICAO 
April 18, 2006) (case reportable to DOWC when a “reasonably conscientious manager” 
would conclude that there might be a claim for reportable benefits).

In these circumstances the employer through the TPA reasonably interpreted 
WCRP 5-4 (B) as governing its duty to exchange medical records received prior to the 
time the claim was reported to the DOWC on July 1, 2010, while concluding that WCRP 
5-4 (A)(5) required it to exchange medical records it received after the claim became 
reportable. The ALJ notes that nothing in the text of the two rules  expressly prescribes 
the employer’s duty to exchange medical records where, as here, the injury is not 
initially reportable to the DOWC, but later becomes reportable. Although WCRP 5-4 (A)
(5) requires  that in claims reported to the DOWC a copy of “every medical report” not 
filed with the Division must be exchanged with the opposing party, the time for doing so 
is  set at fifteen working days from the “date of receipt.” If this rule is read literally to 
apply to “every medical report” received in cases where the injury was not initially 
reportable, but becomes so later, compliance with the rule would often be impossible. 
For instance, in this  case WCRP 5-4 (B) would have excused the employer and TPA 
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from providing Dr. Thompson’s May 2010 reports, which the TPA received on May 26, 
2010, prior to July 1, 2010. However, when the claim was reported to the DOWC on July 
1, 2010 more than fifteen working days had already elapsed since the TPA received the 
reports, and the employer could not have provided them within fifteen days  of receipt. 
Moreover, WCRP 5-4 (A)(5) does not contain any language expressly creating a duty to 
exchange all medical records within fifteen days of the filing an admission of liability, nor 
does it contain any language treating the filing of an admission as the equivalent of 
“receipt” of a medical report for purposes of triggering the fifteen-day exchange 
requirement. Neither does the claimant cite any appellate authorities  showing that her 
interpretation of the rules is correct. Thus, the ALJ concludes the employer and TPA 
acted reasonably and in accordance with a rational interpretation of the law when they 
concluded that these rules did not require them to exchange medical records received 
prior to the filing of the GAL, unless requested to do so.

The ALJ further concludes the employer may not be penalized for violating 
WCRP 5-4 (A)(5) because it failed to exchange the “EMT report.” The rule requires the 
exchange of medical reports fifteen days after receipt. As  determined in Finding of Fact 
32 Ms.  *M credibly testified that the TPA never received this report. Consequently the 
employer did not violate the rule by failing to exchange a report that it never received.

The ALJ concludes  the employer did not violate WCRP 5-4 (A)(5) by failing timely 
to exchange medical reports dated September 1, 3 and 8, 2010. As determined in 
Finding of Fact 29, the claimant failed to prove that the TPA did not mail the disputed 
records to her within fifteen days of receipt. The ALJ is persuaded by the mailing stamps 
on these records that the TPA did in fact send them to the claimant on the dates 
indicated. Further, the evidence establishes that even in cases where the TPA sent mail 
to the claimant’s prior address it was still forwarded to the claimant. As found, even if 
the claimant did not receive the documents the ALJ infers  it was for some reason other 
than the employer’s failure to comply with WCRP 5-4 (A)(5).

The claimant’s  request for the imposition of penalties based on the employer’s 
alleged violations of WCRP 5-4 (A)(5) is  denied and dismissed. In light of these findings 
and conclusions the ALJ need not address the employer’s cure argument. 

AVERAGE WEEKLY WAGE

The claimant contends the admitted AWW should be increased because of the 
generally upward trend of hours worked and earnings  received during the relatively 
short time of her employment. The ALJ agrees. 

Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW on his 
earnings at the “time of injury” and specifies methods for calculating the AWW 
depending on the means of payment. This section is known as the “default provision” 
and requires the ALJ to use the claimant’s AWW on the date the accident occurred. 
Benchmark/Elite, Inc. v. Simpson, 232 P.3d 780 (Colo. 2010); Loofbourrow v. Industrial 
Claim Appeals Office, __ P.3d __ (Colo. App No. 10CA2176, October 13, 2011). 
However, § 8-42-102(3), C.R.S., known as the “discretionary exception,” authorizes the 
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ALJ to select another method if the methods prescribed in the default provision “will not 
fairly compute” the claimant’s AWW. Thus, in some instances the ALJ may determine 
the AWW based on earnings the claimant received on a date other than the date of the 
accident. Benchmark/Elite, Inc. v. Simpson, supra; Campbell v. IBM Corp., 867 P.2d 77 
(Colo. App. 1993). The overall objective in calculating the AWW is to arrive at a fair 
approximation of the claimant's wage loss and diminished earning capacity. 
Loofbourrow v. Industrial Claim Appeals Office, supra; Campbell v. IBM Corp., supra. 
Where the claimant’s  earnings  increase periodically after the date of injury the ALJ may 
elect to apply the discretionary exception and calculate the AWW based upon earnings 
during a given period of disability, not the earnings on the date of the accident. 
Benchmark/Elite, Inc. v. Simpson, supra; Campbell v. IBM Corp., supra.

The ALJ concludes that the “default provision” contained in § 8-42-102(2) would 
not fairly calculate the claimant’s  AWW. The claimant had been employed less than four 
months at the time of her injury. During that brief span of time her hours were somewhat 
irregular, but generally trended upwards. Moreover, her earnings varied substantially 
from week to week, but also generally trended upwards after the date of hire.

In these circumstances the ALJ elects  to employ the “discretionary exception” to 
fairly calculate the claimant’s AWW. The ALJ concludes that the employer’s calculation 
understates the claimant’s earning capacity at the time of injury because it fails to fully 
account for the fact that the claimant’s income was trending upwards between the date 
of hire and the date of the injury. Instead, the ALJ concludes that a fair calculation may 
be arrived at by taking the claimant’s earnings over the last two pay periods  ($674.8) 
dividing that number by the number of days in these two pay periods (28), then 
multiplying by 7 to arrive at the AWW. This calculation fairly reflects the claimant’s lost 
earnings at the time of the injury and accounts for both her increased hours and the fact 
that some increased income was derived from working national production shows at a 
higher rate of pay.

The claimant’s  AWW is calculated as follows: $674.8 ÷ 28 = $24.10 per day × 7= 
$168.70 per week. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters  
the following order:

 1. The claimant’s request for the imposition of penalties against the 
employer is denied,

2. The claimant’s  average weekly wage is determined to be $168.70 and the 
employer shall pay benefits based on this wage. 

DATED: February 8, 2012
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David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-772-525-05

ISSUES

1) Whether the Claimant established by a preponderance of the evidence 
that he is permanently and totally disabled as the result of the occupational injury 
that he sustained on September 6, 2008.

2) Whether the Claimant established by a preponderance of the evidence 
that he is  entitled to a general order for reasonable, necessary, and related 
medical benefits after maximum medical improvement. 

3) Whether the Respondents established by a preponderance of the 
evidence that they are entitled to any offsets against the Claimant’s indemnity 
benefits.

FINDINGS OF FACT

1. On September 6, 2008, the Claimant was employed by the Respondent-
Employer as a general laborer. The Claimant’s job was classified as heavy 
industrial labor and required a high amount of physical exertion and the ability to 
lift over 100 pounds on a frequent basis. The Claimant injured his low back 
arising out of and in the course of his employment while using a large 
pressurized hose to pump cement into a hole. The Claimant suffered an acute 
onset of pain in his  low back with radiation into both legs. The Claimant properly 
reported the injury to the Respondent-Employer and a workers’ compensation 
claim was filed. The claim was admitted and the Claimant began to receive 
workers’ compensation benefits. 

2. The Claimant began treatment with Dr. Richard Nanes at CCOM in 
Pueblo, CO on September 30, 2008. Dr. Nanes first attempted conservative 
treatment modalities including medication therapy, physical therapy and 
injections which ultimately failed to resolve the symptoms. Due to a failure of 
conservative treatment, the Claimant was referred out for a neurosurgical 
evaluation. 

3. The Claimant was referred by Dr. Nanes to Dr. Richard Lazar. On January 
9, 2009, the Claimant underwent a microdiscectomy performed by Dr. Lazar. Dr. 
Lazar’s surgical record contains the following commentary:
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Under the microscope the L5 nerve root was gently retracted and directly 
beneath this was a large annular incompetent disc herniation. This was taken out 
in multiple small fragments. Unfortunately there was a very large annular defect 
present with very little disc material present within the disc space. This was 
obviously an incompetent annulus with a very incompetent disc.    

4. After the surgery, the Claimant continued to have a significant amount of 
pain in his low back which radiates into both of his legs. 

5. On or about November 12, 2009, Dr. Nanes believed the Claimant was 
approaching maximum medical improvement (MMI) and referred the Claimant 
out for a functional capacity evaluation (FCE). The FCE was performed on 
November 12, 2009 and encompassed two parts. The Claimant was tested for 
his overall physical ability which included lifting tests and endurance tests. After 
the lifting and endurance tests, the Claimant was evaluated for range of motion 
(ROM) deficit. The information gathered during the FCE was then transmitted to 
Dr. Nanes for evaluation. 

6. The Claimant was examined by Dr. Nanes on December 1, 2009. During 
this  examination, Dr. Nanes determined that the Claimant had reached MMI and 
provided an impairment rating. Dr. Nanes opined that the Claimant qualified for a 
10% whole person rating based upon the criteria found in category 2-E of table 
53 in the AMA Guides to Permanent Impairment. Dr. Nanes further opined that 
the Claimant had suffered a 17% whole person impairment based upon the ROM 
deficit measured during the FCE. Dr. Nanes reviewed the ROM measurements 
taken during the FCE and stated “I went over his  lumbar range of motion done in 
physical therapy and it is  my opinion the findings are valid.” Dr. Nanes further 
opined that the Claimant had suffered a 1% whole person impairment for 
neurological deficit. Dr. Nanes combined the three numbers and concluded that 
the Claimant had suffered a 26% whole person impairment.

7. At the time Dr. Nanes placed Claimant at MMI he opined that 
Claimant would have the following permanent physical restrictions  as a 
result of the compensable low back injury:

He has been placed on permanent restrictions of  no lifting or repetitive lifting over 
30 pounds. No carry over 25 pounds. No pushing over 80 pounds and no pulling 
over 90 pounds. 

8. Dr. Nanes opined that maintenance medical care was necessary in the 
form of pain management with Dr. Kedlaya, medications and psychological 
management.

9. On January 4, 2010, the Respondent-Insurer filed a Final Admission of 
Liability admitting to the 26% whole person impairment rating provided by Dr. 
Nanes. 
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10. On January 21, 2010, Dr. Nanes issued a second impairment rating 
report. The second impairment rating report uses ROM measurements which 
reduce the Claimant’s  whole person impairment rating from 26% to 25% whole 
person. Dr. Nanes forwarded this  second impairment rating to the Respondent-
Insurer who filed a second Final Admission of Liability on February 2, 2010. 

11. In this second Final Admission, the Respondent-Insurer admitted to a 25% 
whole person impairment rating. 

12. The Claimant objected to the Final Admission of Liability and requested a 
DIME. The DIME was completed by Dr. Jeffrey Jenks on November 11, 2010. Dr. 
Jenks agreed with the date of MMI being November 30, 2009 and provided a 
23% whole person impairment rating. Dr. Jenks provided 10% for a table 53 
rating, 9% for ROM deficit and 4% for neurological deficit. 

13. The Respondent-Insurer filed a Final Admission of Liability consistent with 
Dr. Jenks’ opinions. The Claimant objected and filed an Application for Hearing 
seeking an Order on the issue of entitlement to permanent total disability benefits 
and a general award of Grover medical benefits.  

14. In preparation for the hearing held on January 6, 2012, the Claimant was 
examined by Patricia Anctil regarding his  return to work capabilities. Ms. Anctil 
drafted a report which opined as follows:

[The Claimant] resides in Raton, New  Mexico. Preliminary research was 
conducted to determine if  there were positions in the local labor market that are 
within his skills, level of education and physical capacity. At this time, I was 
unable to identify a position that would be appropriate for Mr. Flores, without 
further training and/or completion of a GED. 

15. Ms. Anctil went on to identify that the only job she could find which met the 
above-mentioned criteria (within skills, level of education, location, physical 
capabilities) was that of the Expiditer position.  

16. In June of 2011, the Respondent-Insurer contacted the Claimant indicating 
that they had located employment for him with a company called Expiditer. The 
Claimant agreed to the job placement offered by the Respondent-Insurer and 
began work for New Path Industries  in September of 2011. New Path Industries 
allows a person to work from home conducting telephone services. Essentially, 
New Path Industries workers work from home calling businesses to verify contact 
information. At the end of the call, the workers are required to ask if the business 
would like to be contacted later by someone different to discuss purchasing a 
product offered by New Path Industries. Although there were certain production 
requirements each worker had to meet, New Path Industries essentially markets 
itself as a company that can accommodate any physical restriction. The Claimant 
worked for New Path Industries for approximately two weeks. During his 
employment, the Claimant found it difficult physically to perform the job due to his 
back pain and he found it mentally difficult because of the cognitive problems 
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caused by the pain management medications. The Claimant also found that the 
work negatively affected his depression. The Claimant ultimately could not 
continue the employment with New Path Industries and promptly notified them of 
this  fact. The Claimant requested a demand appointment with Dr. Nanes to 
discuss these issues.  

17. On October 10, 2011, the Claimant was allowed to see Dr. Nanes  as part 
of a demand appointment. Dr. Nanes documented:

[The Claimant] is in for a demand appointment. The company did set the 
patient up at home to do phone calls  to various companies. The patient 
states that he tried it for 2 weeks time, however, he wasn’t able to continue 
this  type of work. He relates that his pain medications cause him to feel 
“foggy headed”. He relates  that he is unable to sit for any length of time as 
well.

18. As a result, Dr. Nanes wrote the following letter to Bruce McCrea, Esq:

This is to try to answer your questions regarding Mr. Flores. The patient relates 
that he was set up at home with telephone equipment to do customer service. He 
relates that he did try to perform the activities for about two weeks but was 
unable to continue. He states that also he is on strong pain medications 
proscribed by the pain management specialist that greatly interfere with his 
thought processes. After examination the patient does continue to have extreme 
limitation with his lumbar movements and they are quite painful. In fact I have 
requested a repeat lumbar MRI study as I think his condition is becoming more 
severe. 

Therefore, it is my opinion that he is unable to perform these very limited work 
activities. I know  that on June 14, 2011 that I thought he could perform these job 
activities and I think it is well worth a try, however again he is not able to do the 
customer service/ surveyor activities. 

19. The ALJ finds Dr. Nanes’ opinion to be credible.

20. The Claimant was examined by Bruce Magnuson, a certified vocational 
rehabilitation consultant, who prepared a report dated April 25, 2010. Mr. 
Magnuson issued a report finding that the Claimant meets the standard for 
permanent total disability in Colorado and he testified consistent with his opinion. 
Mr. Magnuson credibly testified that the Claimant’s physical condition, education 
level and location strongly support a finding of permanent total disability. Mr. 
Magnuson testified that in Raton, NM, you can make a living with your back or 
your brain. Mr. Magnuson testified that the Claimant’s  physical condition 
precluded him from making a living with his  back and his education level and 
work history preclude him from making a living with his brain. As such, Mr. 
Magnuson based his opinion on an analysis of the human factors specific to the 
Claimant.  
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21. The ALJ finds that the Claimant is currently 36 years old with a date of 
birth of July 11, 1975. The Claimant lives in Raton, NM with a population of 
approximately 6,000. The labor market in Raton is a limited one. The market is 
primarily involved in oil and gas and farming, most of which require heavy labor.

22. The Claimant has a ninth grade educational level without having obtained 
a GED.

23. The Claimant is  currently on a medication regimen with various side 
effects including interfering with cognitive function.

24. The Claimant’s  work history is  one of very hard labor as  an unskilled 
laborer.

25. The ALJ finds that the Claimant has established that it is more likely than 
not that he is incapable of being employed or sustaining employment wherein he 
can realistically earn any wage.

26. The ALJ finds that the Claimant is permanently and totally disabled under 
the Workers’ Compensation Act of Colorado.

27. The Claimant has established that it is more likely than not that he is in 
need of reasonable, necessary, and related post-MMI medical care.

28. The Respondents  raised the issue of offsets, however, they did not make 
any argument in their position statement concerning this issue. Nonetheless, the 
ALJ finds that the Respondents are entitled to offsets as established by law.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado is  to assure 
the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102 (1), C.R.S. A claimant in a workers’ compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence. 
Section 8-42-101, C.R.S. A preponderance of the evidence is  that which leads 
the trier of fact, after considering all of the evidence, to find that a fact is probably 
more true than not. Page v. Clark, 197 Colo. 306, 591 P.2d 792 (1979). The facts 
in a workers’ compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. Section 8-43-201, 
C.R.S. A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. 

2. The judge’s factual findings concern only evidence that is dispositive of 
the issues involves; the judge has not addressed every piece of evidence that 
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might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as  unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

3. When determining credibility, the factfinder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).

4. Prior to 1991 the Act did not define PTD. Weld County School Dist. RE-12 
v. Bymer, 955 P.2d 550 (Colo. 1998). Under the prevailing case law standard the 
ability of a claimant to earn occasional wages or perform certain types  of gainful 
did not preclude a finding a PTD. Id. at 555.  A PTD determination prior to 1991 
“turned on the claimant’s loss  of earning capacity or efficiency in some 
substantial degree in a field of general employment.” Id. 

5. In 1991 the General Assembly added a definition of PTD to the Act. See 
Section 8-40-201(16.5)(a), C.R.S. Under this  section of the Act, PTD means “the 
employee is unable to earn any wages in the same or other employment.” The 
new definition of PTD was intended to tighten and restrict eligibility for PTD 
benefits. Bymer, 955 P.2d at 554. A claimant thus cannot obtain PTD benefits  if 
he is  capable of earning wages in any amount. Id. at 556. Therefore, to establish 
a claim for PTD a claimant shoulders the burden of proving by a preponderance 
of the evidence that he is unable to earn any wages in the same or other 
employment. See Section 8-43-201, C.R.S.

6. A claimant must demonstrate that his industrial injuries constitute a 
“significant causative factor” in order to establish a claim for PTD. In re Olinger, 
W.C. No. 4-002-991 (ICAO, March 31, 2005). A “significant causative factor” 
requires a “direct causal relationship” between the industrial injuries and a PTD 
claim. In re Dickerson, W.C. No. 4-323-980 (ICAO, July 24, 2006); see Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 

7. In ascertaining whether a claimant is  able to earn any wages, the ALJ may 
consider various “human factors,” including a claimant’s physical condition, 
mental ability, age, employment history, education, and availability of work that 
the claimant could perform. Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992 
P.2d 701 (Colo. App. 1999). The critical test, which must be conducted on a case 
by case basis, is whether employment exists  that is reasonably available to the 
claimant under his particular circumstances. Bymer, 905 P.2d at 557. Ultimately, 
the determination of whether a claimant suffers  from a permanent and total 
disability is  an issue of fact for resolution by the ALJ. In re Selvage, W.C. No. 
4-486-801 (ICAO, Oct. 9, 2007). 
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8. As found, the Claimant has demonstrated by a preponderance of the 
evidence that he is unable to earn any wages in the same or other employment. 
The Claimant has proven that there is no employment that is reasonably 
available under his particular circumstances.  

9. The ALJ concludes that Dr. Nanes’ opinion that the Claimant is unable to 
perform even limited duties is credible and entitled to great weight.

10. As found, the vocational evidence demonstrates that the Claimant is 
incapable of earning wages. Vocational expert Patricia Anctil performed a 
vocational evaluation of the Claimant and concluded that the Claimant is able to 
work and earn a wage. Ms. Anctil’s testimony in this regard is  not persuasive. 
The ALJ concludes that the opinions of Mr. Magnuson are persuasive and 
entitled to greater weight than that of Ms. Anctil.

ORDER

 It is therefore ordered that:

1. The Respondent-Insurer shall pay the Claimant permanent total disability 
benefits commencing with the date of MMI, that being November 30, 2009.

2. The Respondent-Insurer shall provide all reasonable, necessary, and 
related post-MMI medical care to allow the Claimant to maintain his  medical 
status insofar as is possible.

3. The Respondent-Insurer is entitled to any offsets as permitted by law.

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

5. All matters not closed by operation of law and not determined herein are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.
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DATE: February 9, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-824-244-02

ISSUES

 Did claimant prove by a preponderance of the evidence that his average weekly 
wage should be increased to include employer’s contribution to his  health 
insurance premium?

 Did respondents  overcome Dr. Fernandez’s determination regarding maximum 
medical improvement by clear and convincing evidence?

 Did claimant prove by a preponderance of the evidence that he is entitled to 
permanent partial disability benefits based upon Dr. Fernandez’s rating of 11% of 
the lower extremity?

 Did claimant prove by a preponderance of the evidence that he is entitled to 
Grover-type medical benefits?

FINDINGS OF FACT
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

1. Employer operates a business that manufactures and packages dry concrete 
and asphalt products. Claimant worked for employer as a maintenance mechanic. 
Claimant's  age at the time of hearing was 54 years. Claimant sustained an admitted 
crush-type injury to his  right foot and ankle on April 19, 2010. At the time of the 
accident, claimant was replacing the conveyor belt on an asphalt hopper when the 
conveyor belt started moving and caught his foot against the hopper.

2. Claimant was transported to St. Anthony Central Hospital, where he received 
emergent medical treatment from Bharat Desai, M.D., an orthopedic foot specialist. 
Following his discharge on April 21st, Dr. Desai’s  colleague Roger E. Murken, M.D., 
provided claimant ongoing treatment on an outpatient basis. 

3. Steve Danahey, M.D., and George Shakaraschwili, M.D., provided additional 
diagnostic testing and rehabilitation treatment for claimant’s complaints of lower 
extremity pain. Based upon electrodiagnostic nerve conduction studies and other 
testing, Dr. Shakaraschwili ruled out Complex Regional Pain Syndrome (CRPS) as a 
diagnosis  to explain claimant’s ongoing complaints of pain. Dr. Shakaraschwili 
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instead diagnosed preexisting, moderately severe peripheral neuropathy of unknown 
etiology as a possible explanation of claimant’s complaints of pain.

4. On October 14, 2010, Dr. Murken released claimant to full-duty work and 
indicated that claimant was approaching maximum medical improvement (MMI). 
Claimant underwent advanced physical therapy treatment and reported nearly 
complete resolution of his  pain by mid-November. Dr. Danahey placed claimant at 
MMI as of November 18, 2010, and released him without permanent restrictions Dr. 
Danahey rated claimant’s permanent medical impairment at 2% of his right lower 
extremity based upon the American Medical Association Guides to the Evaluation of 
Permanent Impairment, Third Edition (Revised) (AMA Guides).

5. On January 7, 2011, insurer filed a Final Admission of Liability, admitting 
liability for compensation benefits based upon an average weekly wage (AWW) of 
$665.69. Insurer also admitted liability for permanent partial disability (PPD) benefits 
based upon Dr. Danahey’s rating of 2% of the right lower extremity.

6. Dr. Danahey referred claimant to Podiatrist Michael J. Zyzda, DPM, who fit 
him with orthotics on January 20, 2011.

7. Claimant submitted wage records for the week of August 2 thru 8, 2010, 
which show claimant earned $637.20 for that week, based upon an hourly wage of 
$15.93 for 40 hours of work. In addition, claimant submitted a letter dated November 
17, 2010, from employer to him discussing the premium for his insurance. The Judge 
infers the following from that letter: Claimant paid premiums for dental insurance and 
for 50% of his health insurance premium. Employer contributed $48.66 per week to 
claimant’s health insurance premium. The letter informs claimant it will cost him 
$48.66 per week to continue his health insurance benefits  while on leave of absence 
for 12 weeks. The letter informs claimant that his health insurance premium will 
double to $97.32 after expiration of the 12-week period. Employer thus agreed to 
continue to pay $48.66 per week toward claimant’s health insurance premium during 
the 12-week period. Thereafter, employer discontinued its  contribution to claimant’s 
health insurance premium.

8. Claimant showed it more probably true that an AWW of $685.86 ($637.20 + 
$48.66 = $685.86) more fairly approximates his wage loss from the injury because it 
factors employer’s contribution toward his health insurance premium.

9. Claimant requested an independent medical evaluation (DIME) through the 
Division of Workers' Compensation. The division appointed Lynne Fernandez, M.D., 
the DIME physician.

10.Dr. Fernandez examined claimant on April 20, 2011, and diagnosed a crush 
injury of the right foot superimposed upon a preexisting non-work-related peripheral 
neuropathy. Dr. Fernandez determined claimant had not reached MMI; she reported:
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Although I think it was reasonable to [place claimant at MMI on 11/18/10], 
based on his continued complaints  and the evaluation today I would 
recommend that he is not at [MMI]. I would recommend 1 further test to be 
completed to rule out CRPS.

11.Dr. Fernandez recommended claimant undergo either thermogram or 
psuedomotor testing. 

12.Dr. Fernandez rated claimant’s permanent medical impairment at 11% of the 
right lower extremity, based upon an 8% value for range of motion (ROM) deficits of 
the hind foot and based upon a 3% value for peripheral nervous  sensory impairment. 
Dr. Fernandez combined both values  into the 11% value using the combined values 
chart of the AMA Guides.

13.Dr. Shakaraschwili referred claimant for infrared stress thermogram testing by 
Tim Conwell, D.C., on June 1, 2011. Dr. Conwell determined that testing failed to 
show claimant met diagnostic criteria for CRPS. Dr. Shakaraschwili agreed with that 
assessment when he evaluated claimant on June 28, 2011. Dr. Shakaraschwili 
continued to opine that claimant had reached MMI.

14.Dr. Fernandez saw claimant for a follow-up evaluation on September 15, 
2011, and placed him at MMI as of that date. While she agreed the thermogram 
testing claimant underwent after November 18, 2010, failed to lead to any treatment 
to improve his condition from the injury, Dr. Fernandez continued to opine claimant 
had not reached MMI until after that testing ruled out CRPS. Dr. Fernandez testified:

[T]he main reason I felt that [MMI] had not been reached was [claimant] 
had not had the full evaluation which I felt was appropriate for his 
condition. You don’t put someone at [MMI] before they’ve been fully 
evaluated, whether or not the evaluation shows something that needs to 
be treated in a different manner; you first do the evaluation.

15.Dr. Fernandez’s determination regarding MMI is  presumptively correct unless 
overcome by clear and convincing evidence.

16.At respondents’ request, Allison M. Fall, M.D., performed an independent 
medical examination of claimant on November 16, 2011. Dr. Fall disagreed with Dr. 
Fernandez’s MMI determination. Dr. Fall wrote:

Obviously, the date of [MMI] was the date assigned by Dr. Danahey of 
11/18/10. The only recommendation made by Dr. Fernandez was an 
additional test that turned out to be negative. Even Dr. Shakaraschwili in 
his responses to questions indicated that if that test were negative then 
[claimant] would remain at MMI.
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17.Dr. Fall persuasively testified that there was no active medical treatment to 
improve claimant’s condition after November 18, 2010, and that his impairment was 
stable as of that time. 

18.Respondents showed it highly probable that Dr. Fernandez was incorrect in 
determining that claimant did not reach MMI until September 15, 2011. Dr. Fall’s 
medical opinion concerning MMI is supported by the opinions of Dr. Danahey and 
Dr. Shakaraschwili, both of whom were authorized treating physicians who followed 
claimant’s treatment progress. The Judge credits the medical opinion of Dr. Fall in 
finding it highly probable Dr. Fernandez’s MMI determination is incorrect. The Judge 
is persuaded claimant reached MMI as of November18, 2010. 

19.Dr. Fall persuasively testified that Dr. Fernandez erred in assigning claimant a 
3% value for peripheral nervous sensory impairment. Dr. Fall explained that the 
electrodiagnostic nerve conduction studies and other testing performed by Dr. 
Shakaraschwili ruled out any peripheral nerve injury from claimant’s crush injury. 
According to Dr. Fall, Dr. Shakaraschwili’s  testing instead showed claimant’s 
peripheral nervous sensory loss is due to preexisting polyneuropathy more likely 
related to the effects of claimant’s diabetes. Dr. Fall’s  testimony here was amply 
supported by the medical opinion of Dr. Shakaraschwili. The Judge finds Dr. Fall’s 
medical opinion more persuasive than that of Dr. Fernandez concerning the 3% 
value she assigned for peripheral nervous sensory impairment.

20.Dr. Fall’s rating of 9% of the right lower extremity more probably assesses 
claimant’s permanent medical impairment from his  crush injury at employer. Dr. 
Fall’s  rating is based upon a 9% value for right hind foot ROM deficits. Dr. Fall’s 
assessment is in line with that of Dr. Fernandez at 8% for ROM deficits. 

21.Claimant showed it more probably true that ongoing pain management with 
Dr. Shakaraschwili is reasonable and necessary to maintain his condition at MMI. 
The Judge credits the medical opinion of Dr. Fall in finding this treatment reasonably 
necessary to maintain claimant’s condition at MMI.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, supra.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
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interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents. Section 8-43-201, supra.  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A workers' compensation case is decided on its 
merits. Section 8-43-201, supra. The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

A. Average Weekly Wage Discussion:

 Claimant argues he has proven by a preponderance of the evidence that 
his AWW should be increased to include employer’s  contribution to his health insurance 
premium. The Judge agrees.

The judge must determine an employee's AWW by calculating the money rate at 
which services are paid the employee under the contract of hire in force at the time of 
injury, which must include any advantage or fringe benefit provided to the employee in 
lieu of wages. Celebrity Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 
539 (Colo. App. 1995). Section 8-40-201(19)(b), supra, requires calculation of an injured 
employee's AWW to include: 

[T]he amount of the employee's cost of continuing the employer's group 
health insurance plan and, upon termination of the continuation, the 
employee's cost of conversion to a similar or lesser insurance plan ….

The purpose of §8-40-201(19)(b) is to ensure that the employee will have funds 
available to purchase coverage. Schelly v. Industrial Claim Appeals Office, 961 P.2d 547 
(Colo. App. 1997).

As found, claimant showed it more probably true that an AWW of $685.86 
($637.20 + $48.66 = $685.86) more fairly approximates his wage loss from the injury 
because it factors employer’s contribution toward his health insurance premium.

The Judge concludes insurer should recalculate and pay claimant’s  admitted 
temporary disability benefits based upon an AWW of $685.86.

B. MMI Discussion:

 Respondents argue they overcame Dr. Fernandez’s determination regarding MMI 
by clear and convincing evidence. The Judge agrees.
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 The Act defines MMI as:

[A] point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition. The 
requirement for future medical maintenance which will not significantly 
improve the condition or the possibility of improvement or deterioration 
resulting from the passage of time shall not affect a finding of maximum 
medical improvement. The possibility of improvement or deterioration 
resulting from the passage of time alone shall not affect a finding of 
maximum medical improvement.

Section 8-40-201(11.5), supra. Sections 8-42-107(8)(b)(III) and (c), supra, provide that 
the determination of a DIME physician selected through the Division of Workers' 
Compensation shall only be overcome by clear and convincing evidence. Clear and 
convincing evidence is highly probable and free from serious or substantial doubt, and 
the party challenging the DIME physician's  finding must produce evidence showing it 
highly probable the DIME physician is incorrect. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995). A fact or proposition has been proved by clear 
and convincing evidence if, considering all the evidence, the trier-of-fact finds it to be 
highly probable and free from serious  or substantial doubt. Metro Moving & Storage Co. 
v. Gussert, supra. A mere difference of opinion between physicians fails to constitute 
error. See, Gonzales v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO 
March 22, 2000).

 Here, the Judge found respondents showed it highly probable that Dr. Fernandez 
was incorrect in determining that claimant did not reach MMI until September 15, 2011. 
Respondents thus overcame Dr. Fernandez’s determination regarding MMI by clear and 
convincing evidence.

The Judge credited the medical opinion of Dr. Fall in finding it highly probable Dr. 
Fernandez’s MMI determination is incorrect. The Judge concludes claimant reached 
MMI as of November18, 2010.

C. Permanent Partial Disability Benefits Discussion:

 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to PPD benefits based upon Dr. Fernandez’s rating of 11% of the lower 
extremity. The Judge is instead persuaded claimant’s  PPD benefits should be calculated 
based upon Dr. Fall’s rating of 9% of the right lower extremity. 

The DIME provisions of §8-42-107(8)(c), supra, only apply in cases of whole 
body impairment. See Mountain City Meat Co. v. Industrial Claim Appeals Office, 904 P.
2d 1333 (Colo. App. 1995). The percentage rating for scheduled benefits is determined 
based simply upon the preponderance of the evidence.
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As found, Dr. Fall’s  rating of 9% of the right lower extremity more probably 
assesses claimant’s permanent medical impairment from his crush injury at employer. 
Dr. Fall’s rating is based upon a 9% value for right hind foot ROM deficits. Dr. Fall’s 
assessment is in line with that of Dr. Fernandez at 8% for ROM deficits. The Judge 
credited Dr. Fall’s  medical opinion in finding that Dr. Fernandez erred in assigning 
claimant an additional 3% value for peripheral nervous sensory impairment.

The Judge concludes  insurer should pay claimant PPD benefits  based upon a 
loss of 9% of the right lower extremity.

D. Grover-type Medical Benefits Discussion:

 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to Grover-type medical benefits. The Judge agrees.

The need for medical treatment may extend beyond the point of MMI where 
claimant requires periodic maintenance care to prevent further deterioration of his 
physical condition. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). An 
award for Grover medical benefits  is neither contingent upon a finding that a specific 
course of treatment has been recommended nor a finding that claimant is actually 
receiving medical treatment. Holly Nursing Care Center v. Industrial Claim Appeals 
Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 
916 P.2d 609 (Colo. App. 1995). Section 8-42-101, supra, thus authorizes the ALJ to 
enter an order for future maintenance treatment if supported by substantial evidence of 
the need for such treatment. Grover v. Industrial Commission, supra.

 As found, claimant showed it more probably true that ongoing pain 
management with Dr. Shakaraschwili is  reasonable and necessary to maintain his 
condition at MMI. The Judge credited the medical opinion of Dr. Fall in finding this 
treatment reasonably necessary to maintain claimant’s condition at MMI.

 The Judge concludes insurer should provide such medical benefits as are 
reasonably necessary to maintain claimant’s condition at MMI.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Insurer shall recalculate and pay claimant’s admitted temporary disability 
benefits based upon an AWW of $685.86.

2. Claimant reached MMI as of November 18, 2010.
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3. Insurer shall pay claimant an award of PPD benefits based upon a loss of 
9% of the right lower extremity.

4.  Insurer may credit against these awards any amounts previously paid 
toward temporary disability or PPD benefits.

5. Insurer shall provide such medical benefits  as are reasonably necessary 
to maintain claimant’s condition at MMI.

6. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

7. Issues not expressly decided herein are reserved to the parties for future 
determination.

8. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's  order will be final. You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: __February 9, 2012___

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-809-697-01

ISSUES

 The issues determined herein are permanent partial disability (“PPD”) benefits 
and medical benefits after maximum medical improvement (“MMI”).

FINDINGS OF FACT
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1. On October 30, 2009, claimant suffered an admitted work injury when she 
slipped and fell on an icy parking lot. She was unsure if she struck her head on 
the pavement. She suffered immediate neck and head pain.

2. Claimant initially sought treatment at the emergency room. The physician 
diagnosed a cervical muscle strain and prescribed Darvocet for pain and Flexeril 
for muscle spasms. 

3. Subsequently, the Employer referred her to the Valley Wide Health 
Systems clinic in Las Animas, Colorado. On November 3, 2009, Louisa Sisnroy, 
FNP-BC examined claimant, who reported that she had immediate neck pain and 
back pain from the initial accident. She reported that she was  continuing to 
experience headaches, neck pain and numbness in her upper extremities. The 
physical examination revealed significantly decreased cervical range of motion 
and paravertebral muscle spasm. FNP Sisnroy prescribed Celebrex and 
recommended that claimant continue using the Darvocet and Flexeril. 

4. On November 10, 2009, N.P. Sisnroy reexamined claimant, who reported 
ongoing neck pain and headaches, as well as continual numbness in her hands 
since the accident. Claimant reported that the medications helped relieve her 
symptoms. Physical examination revealed continued cervical range of motion 
deficits and moderate muscle spasms of the suboccipital musculature.

5. On November 13, 2009, a cervical spine magnetic resonance image 
(“MRI”) showed disc protrusion at C5-6, more severe on the right, with possible 
C6 nerve root entrapment.

6. On December 15, 2009, Dr. Illig provided a surgical consultation, but 
diagnosed discogenic and myofascial neck pain. He recommended conservative 
treatment, including physical therapy and physiatry consultation. Dr. Illig also 
suggested a trial of Lyrica. 

7. On January 4, 2010, FNP Sisnroy initiated a prescription for Lyrica and 
referred claimant for physical therapy. Claimant attended physical therapy 
between January 14, 2010 and April 28, 2010. Therapy records document 
ongoing pain and trigger points  in the cervical and upper thoracic musculature, 
particularly on the left side. In addition, claimant continued to report persistent 
headaches related to her accident.

8. On May 24, 2010, Dr. Bissell provided a physical medicine consultation. 
He diagnosed cervical strain, degenerative disc disease at C5-6, and headaches 
with mixed components of tension and migraines. He recommended a trial of 
chiropractic treatment and a series of ultrasound guided trigger point injections in 
the cervical and thoracic spine region. He also suggested occipital nerve blocks 
for the headaches. Claimant declined injections, but subsequently received 
several chiropractic treatments between June 28 and September 15, 2010. 
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9. On December 17, 2010, Dr. Campbell examined claimant upon referral 
from N.P. Sisnroy. Dr. Campbell diagnosed cervical spine sprain, cervicothoracic 
myofascial pain and increased migraine headaches, aggravation of degenerative 
disc disease of the cervical spine, and a lumbosacral contusion and strain with 
intermittent myofascial pain. Dr. Campbell determined that claimant was at MMI 
on October 29, 2010. Dr. Campbell determined 6% impairment due to a specific 
disorder of the cervical spine combined with 2% impairment for loss of cervical 
range of motion, for a total 8% impairment. Dr. Campbell determined that Athe 
lumbar spine myofascial pain is an intermittent condition, which did not constitute 
a ratable impairment. Dr. Campbell agreed with permanent restrictions of lifting 
no more than 10 pounds and no crawling or climbing. Dr. Campbell 
recommended post-MMI maintenance medications, TNS unit, physical therapy, 
and medical rechecks two to four times per year. 

10. Respondents filed a Final Admission of Liability (“FAL”) on February 28, 
2011, admitting liability for PPD benefits based upon 8% impairment and for post-
MMI medical benefits from authorized providers. 

11. On April 20, 2011, N.P. Sisnroy reexamined claimant and continued to 
prescribe Celebrex, Lyrica, Vicodin, and Flexeril. She also suggested a recheck 
in four months.

12. On July 11, 2011, N.P. Sisnroy replied by letter to the respondents to 
explain that she recommended reexamination at least every six months to 
monitor the prescription medications.

13. On July 11, 2011, Dr. Bisgard performed an independent medical 
examination for respondents. Dr. Bisgard noted nonphysiologic pain behaviors 
and found invalid cervical range of motion. She diagnosed cervical strain, 
headache, and low back pain. Dr. Bisgard agreed with Dr. Campbell that claimant 
was at MMI and that there was no lumbar impairment. 

14. On July 19, 2011, Dr. Richman performed the Division Independent 
Medical Examination (“DIME”). He diagnosed cervical spine strain and post-
traumatic headaches as a result of the work injury. Dr. Richman agreed that 
claimant had reached MMI on October 29, 2010. Dr. Richman found that cervical 
range of motion was invalid and was self-limited. He determined 6% impairment 
for a specific disorder of the cervical spine. He also determined 5% impairment 
pursuant to Table 1 on page 109 of American Medical Association Guides to 
Evaluation of Permanent Impairment, Third Edition Revised due to episodic 
neurologic disorders with slight interference with activities of daily living. He 
combined the two impairments for a total 11% impairment. 

15. On September 4, 2011, Dr. Bisgard wrote to disagree with Dr. Richman’s 
determination of impairment for headaches. She thought that claimant had no 
documentation of any neurologic findings that warranted a separate rating for 
headaches, but the headaches would fall under the cervical impairment rating.
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16. On December 1, 2011, Dr. Bisgard wrote to disagree with N.P. Sisnroy’s 
continued prescription medications. Dr. Bisgard thought that claimant had no 
physiologic findings for the neck injury that matched her subjective symptoms.

17. Dr. Richman testified by deposition consistently with his report. He 
explained that claimant’s cervical range of motion was nonphysiologic and self-
limiting, although he did not conclude that it was intentional behavior. He 
admitted that he was unable to identify a pain generator for claimant’s persistent 
headaches, as was every other provider. He explained that headaches are 
subjective, but it was reasonable to assume that the headaches had a separate 
pain generator from the neck pain based on the mechanism of injury. He 
disagreed with Dr. Bisgard that the headaches were cervicogenic, noting that 
claimant reported headaches as well as neck pain immediately after the accident 
and had consistently reported headaches to the providers. He continued to 
determine 5% impairment for the headaches as a separate neurological 
impairment.

18. Dr. Bisgard testified at hearing consistently with her reports. He disagreed 
with Dr. Richman that there was sufficient basis  to rate the headaches as 
neurological impairment. She explained that one would need MRI, computed 
tomography (“CT”) scan, pupil size, or cranial nerve findings to diagnose a 
neurological problem. She agreed that claimant had initial spasms and then 
intermittent cervical spasms thereafter, indicating mild objective findings. She 
admitted that claimant might have hit her head in the accident, causing 
immediate pain and headaches. She still concluded that claimant’s headaches 
start from her neck. Dr. Bisgard also admitted that Flexeril was possibly 
reasonably necessary for post-MMI treatment, but Vicodin, Lyrica, and Celebrex 
were not reasonably necessary. She agreed that claimant was not faking all of 
her symptoms, but thought that claimant’s reported pain was out of proportion to 
her findings. She thought that over-the-counter Tylenol or Ibuprofen would be 
sufficient for occasional pain. She noted that Celebrex was an anti-inflammatory 
medication and was not used to abort migraine headaches. She concluded that 
claimant’s use of the Celebrex for headaches further demonstrated that the 
headaches were cervicogenic.

19. Respondents have failed to prove by clear and convincing evidence that 
the medical impairment determination by Dr. Richman is incorrect. Dr. Bisgard’s 
disagreement with Dr. Richman does not demonstrate that it is  highly probable or 
free from serious or substantial doubt that Dr. Richman erred by providing a 
separate rating for the headaches. Dr. Richman agreed with the principle that 
claimant would not be entitled to a separate rating for the headaches if they were 
only a consequence of the neck injury. Nevertheless, he continued to explain that 
there was no objective indication that the headaches were cervicogenic. He had 
a reasonable rationale for why the headaches were a separate and distinct injury 
at the time of the accident rather than simply a consequence of the neck injury. 
He determined a rating near the minimum for the separate neurological condition. 
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Consequently, claimant is entitled to PPD benefits  based upon 11% whole person 
impairment.

20. Claimant has proven by a preponderance of the evidence that the 
continued prescriptions by N.P. Sisnroy for Celebrex, Flexeril, Lyrica, and Vicodin 
are reasonably necessary to cure or relieve the effects of claimant’s admitted 
work injury. Even Dr. Bisgard admitted that the Flexeril was possibly reasonable. 
N.P. Sisnroy and Dr. Campbell continued to recommend all of the medications as 
a reasonable treatment modality for the work injury. Dr. Bisgard admitted that she 
did not know the current doses that claimant took of the medications. Claimant 
explained that she took the Celebrex almost daily when she felt a headache 
coming on and that the medication was effective in removing the headache within 
30 minutes. She took the Lyrica daily, but took the Vicodin only when she felt 
severe pain, approximately three to four times per month. The opinions of the 
authorized providers are more persuasive than those of Dr. Bisgard concerning 
the reasonable necessity of the post-MMI prescriptions.

CONCLUSIONS OF LAW

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury, including treatment by 
authorized providers after MMI. Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988). In Milco Construction v. Cowan, 860 P.2d 539 
(Colo. App. 1992), the Court of Appeals  established a two-step procedure for awarding 
ongoing medical benefits  under Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988). The court stated that an ALJ must first determine whether there is  substantial 
evidence in the record to show the reasonable necessity for future medical treatment. If 
the claimant reaches this  threshold, the court stated that the ALJ should enter "a 
general order, similar to that described in Grover." In this case, respondents filed a FAL 
for such general post-MMI benefits. Respondents then remain free to contest the 
reasonable necessity of any specific future treatment. Milco, supra. As found, claimant 
has proven by a preponderance of the evidence that the continued prescriptions by N.P. 
Sisnroy for Celebrex, Flexeril, Lyrica, and Vicodin are reasonably necessary to cure or 
relieve the effects of claimant’s admitted work injury.

2. The medical impairment determination of the DIME is binding unless 
overcome by clear and convincing evidence. Section 8-42-107(8), C.R.S.; see Qual-
Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. 
John Elway Dodge Arapahoe, W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. 
United Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005). Cudo v. 
Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office, 
October 29, 1999). Respondents have a clear and convincing burden of proof to 
overcome the medical impairment rating determination of the DIME. A fact or 
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proposition has been proved by "clear and convincing evidence" if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995). As found, respondents  have failed to prove by clear and convincing evidence 
that the medical impairment determination by Dr. Richman is incorrect. Consequently, 
claimant is entitled to PPD benefits based upon 11% whole person impairment.

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant PPD benefits  based upon 11% whole 
person impairment commencing October 29, 2010. The insurer is entitled to 
credit for all compensation benefits paid to claimant after that date.

2. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers after MMI, including the current 
recommendations for continued prescriptions  for Celebrex, Flexeril, Lyrica, and 
Vicodin.

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final. You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access  a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 10, 2012  /s/ original signed by:_____________

Martin D. Stuber
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-383-586

ISSUE

 Whether Respondents have demonstrated by a preponderance of the evidence 
that they are entitled to recover an overpayment of Permanent Total Disability (PTD) 
benefits from Claimant.

FINDINGS OF FACT

 1. On June 10, 1998 Claimant suffered compensable industrial injuries to his 
right shoulder and right knee. On January 22, 2002 and March 20, 2002 ALJ Henk 
conducted hearings in this matter and determined that Claimant was permanently and 
totally disabled.

 2. ALJ Henk concluded that Claimant earned an Average Weekly Wage 
(AWW) of $1,057.69. Claimant’s  benefits are subject to the maximum compensation 
benefit rate of $493.08 for injuries occurring prior to July 1, 1998.

 3. ALJ Henk determined that Claimant had been awarded SSDI benefits  at a 
rate of $1,308.65 per month. She noted that Respondents  were entitled to an offset for 
the SSDI benefits. Respondents’ SSDI offset pursuant to §8-42-103, C.R.S. is 
($1,308.65 x 12 / 52 x 50%) or $151.00 per week. Therefore, Claimant received PTD 
benefits totaling ($493.08 - $151.00) or $342.08 per week.

 4. On June 24, 2002 Claimant filed an application for a lump sum payment of 
PTD benefits. On July 17, 2002 the Director of the Division of Workers’ Compensation 
issued a Lump Sum Award Order requiring Respondents to pay Claimant a lump sum 
amount of $37,560. The Order provided that Respondents could take a lump sum 
discount in the amount of $52.04 from Claimant’s weekly payments. Respondents were 
also allowed to receive credit for any overpayment. On July 11, 2002 and August 29, 
2002 Respondents issued lump sum payments  to Claimant totaling $37,560 ($10,000 + 
$24,500 + $3,060).

5. Respondents failed to reduce Claimant’s PTD benefits pursuant to the 
lump sum discount and continued to pay him $684.16 every two weeks. The failure to 
take the lump sum discount constituted an oversight by Respondents  that was not 
discovered for a number of years. Claimant has  received the lump sum discount of 
$52.04 from August 29, 2002 through at least January 6, 2012. Claimant was thus 
overpaid benefits in the amount of $52.04 per week for 492 weeks for a total amount of 
$25,603.68.

6. Respondents have demonstrated that it is  more probably true than not that 
Claimant received an overpayment of PTD benefits in the amount of $52.04 per week 
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for the period August 29, 2002 through January 6, 2012. The record demonstrates that 
Claimant received a lump sum payment of PTD benefits  in July and August 2002 
totaling $37,560. Respondents were permitted to take a lump sum discount in the 
amount of $52.04 from Claimant’s  weekly payments. However, Respondents failed to 
reduce Claimant’s  PTD benefits  pursuant to the lump sum discount and continued to 
pay him $684.16 every two weeks. The failure to take the lump sum discount 
constituted an oversight by Respondents that was not discovered for a number of years. 
Claimant thus received overpayments  of $52.04 over 492 weeks for a total amount of 
$25,603.68. Respondents are thus  entitled to reduce Claimant’s future weekly PTD 
benefits in the amount of $52.04 pursuant to the July 17, 2002 Lump Sum Award Order. 
Moreover, Respondents are entitled to recoup the overpayment at a rate of $52.04 per 
week until the overpayment is recovered.

7. Claimant has failed to establish that it is  more probably true than not that 
Respondents voluntarily, knowingly and intelligently relinquished their right to reduce his 
PTD benefits by the amount of the lump sum discount. He has failed to present 
evidence of actions by Respondents suggesting that they voluntarily chose to give him 
an extra $52.04 per week. There is  also insufficient evidence to establish that 
Respondents’ conduct constituted an implied waiver. Respondents did not manifest 
conduct that was  free of ambiguity concerning their intention. Instead, Respondents’ 
failure to take the lump sum discount constituted an oversight that was not discovered 
for a number of years.

CONCLUSIONS OF LAW

1. 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is  to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. §8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence. §8-42-101, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts  in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
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actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. Section 8-43-207(1)(q), C.R.S. provides that an ALJ is empowered to 
require repayment of overpayments. Section 8-40-201(15.5), C.R.S. defines 
“overpayment” as “money received by claimant that exceeds the amount that should 
have been paid, or that the claimant was not entitled to receive, or that results in 
duplicate benefits  because of offsets that reduce disability or death benefits  payable 
under said articles.” An insurer is entitled to take an offset against current PTD benefits 
and may recoup the overpayment “at the same or lower rate at which the overpayment 
was made.” In Re Hand, W.C. No. 4-392-766 (ICAP, Sept. 16, 2008).

 5. As found, Respondents have demonstrated by a preponderance of the 
evidence that Claimant received an overpayment of PTD benefits in the amount of 
$52.04 per week for the period August 29, 2002 through January 6, 2012. The record 
demonstrates that Claimant received a lump sum payment of PTD benefits  in July and 
August 2002 totaling $37,560. Respondents  were permitted to take a lump sum 
discount in the amount of $52.04 from Claimant’s weekly payments. However, 
Respondents failed to reduce Claimant’s PTD benefits pursuant to the lump sum 
discount and continued to pay him $684.16 every two weeks. The failure to take the 
lump sum discount constituted an oversight by Respondents that was not discovered for 
a number of years. Claimant thus received overpayments of $52.04 over 492 weeks for 
a total amount of $25,603.68. Respondents are thus entitled to reduce Claimant’s future 
weekly PTD benefits  in the amount of $52.04 pursuant to the July 17, 2002 Lump Sum 
Award Order. Moreover, Respondents are entitled to recoup the overpayment at a rate 
of $52.04 per week until the overpayment is recovered.

 6. Claimant asserts that Respondents have waived any right to recover an 
overpayment of PTD benefits. Waiver is an affirmative defense that must be established 
by a preponderance of the evidence. In Re Quintana, W.C. No. 3-062-456 (ICAP, Sept. 
24. 2007). Waiver is the voluntary, knowing and intelligent relinquishment of a known 
right. Jiminez v. Industrial Commission, 51 P.3d 1090 (Colo. App. 2002). The waiver of a 
right may be explicit or demonstrated when a party expresses an intent to abandon a 
known right. Waiver may also be implied based on conduct that is free of ambiguity 
concerning the party’s  intention. Department of Health v. Donahue, 690 P.2d 243, 247 
(Colo. 1984); In Re Barnett, W.C. No. 4-769-486 (ICAP, Mar. 5, 2010).

 7. As found, Claimant has failed to establish by a preponderance of the 
evidence that Respondents voluntarily, knowingly and intelligently relinquished their 
right to reduce his  PTD benefits by the amount of the lump sum discount. He has  failed 
to present evidence of actions by Respondents suggesting that they voluntarily chose to 
give him an extra $52.04 per week. There is also insufficient evidence to establish that 
Respondents’ conduct constituted an implied waiver. Respondents did not manifest 
conduct that was  free of ambiguity concerning their intention. Instead, Respondents’ 
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failure to take the lump sum discount constituted an oversight that was not discovered 
for a number of years. 

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Respondents may reduce Claimant’s future weekly PTD benefits  in the 
amount of $52.04 pursuant to the July 17, 2002 Lump Sum Award Order.

2. Respondents shall also reduce Claimant’s  future weekly PTD benefits by 
an additional $52.04 until the $25,603.68.overpayment is recovered.

3. Any issues not resolved in this Order are reserved for future 
determination.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s  order will be final. You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 10, 2012.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-694-064-05

ISSUES

 The sole issue determined herein is temporary total disability (“TTD”) benefits.

FINDINGS OF FACT
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1. Claimant was employed as a laborer for the employer from 2004 to 2006.

2. On August 3, 2006, claimant suffered an admitted work injury when he fell 
10 feet from a machine onto a concrete floor, striking both shoulders.

3. Claimant underwent two surgeries on his  left shoulder in July and 
November 2007. He had a course of physical therapy. 

4. Claimant did not return to work for the employer, but began attending 
college in 2008.

5. On May 9, 2008, Physician’s Assistant Vita reexamined claimant and 
imposed restrictions of lifting, pushing, pulling 7 pounds and no overhead 
reaching. Claimant continued his physical therapy.

6. On October 14, 2008, Dr. Rice reexamined claimant and determined that 
he was at maximum medical improvement (“MMI”) for the left shoulder. Dr. Rice 
provided an impairment rating for the left shoulder and released claimant with no 
permanent restrictions on the left shoulder. Dr. Rice recommended that claimant 
receive post-MMI maintenance treatment through two physician reexaminations.

7. On August 7, 2009, claimant underwent surgery on the right shoulder. He 
then underwent a course of physical therapy.

8. On January 8, 2010, Dr. Rice determined that claimant was  also at MMI 
for the right shoulder. Dr. Rice imposed no permanent restrictions, but noted that 
claimant was not then working. He instructed claimant to finish his final physical 
therapy sessions.

9. On January 18, 2010, claimant was discharged from physical therapy. The 
therapist noted that claimant had a functional impairment to repetitive overhead 
use of the right upper extremity.

10. On April 22, 2010, Dr. Richman performed a Division Independent Medical 
Examination. Dr. Richman agreed that claimant was at MMI on January 8, 2010. 
He recommended continued NSAID or acetaminophen use and home exercises. 
He did not recommend any restrictions. He determined 8% impairment of the 
right upper extremity in addition to the previous  19% impairment of the left upper 
extremity.

11. On July 15, 2010, the insurer filed a final admission of liability (“FAL”) for 
permanent partial disability (“PPD”) benefits  and post-MMI medical benefits. The 
schedule of PPD benefits ran through February 3, 2011.

12. On August 17, 2010, claimant returned to P.A. Vita, complaining of 
increased pain in his bilateral shoulders, the right worse than the left, especially 
with overhead use. P.A. Vita subsequently referred claimant to Dr. Weinstein.
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13. On February 16, 2011, Dr. Weinstein examined claimant and diagnosed 
advanced arthritis  in the right shoulder due to the work injury. Dr. Weinstein 
recommended viscoelastic supplementation of the right shoulder. Dr. Weinstein 
diagnosed arthritis in the left shoulder, but concluded that claimant’s current 
symptoms were due to soft tissue inflammation and instability. He deferred 
treatment of the left shoulder to focus on the more symptomatic right shoulder.

14. On March 30, 2011, the insurer filed an amended FAL for the amount of a 
disfigurement award that had been ordered.

15. Claimant worked as a part-time maintenance person for Legacy, an 
assisted living center. This subsequent employer laid claimant off in July 2011.

16. On August 29, 2011, Dr. Weinstein reexamined claimant, who reported no 
improvement in either shoulder. Dr. Weinstein recommended left shoulder 
surgery and viscosupplementation of the right shoulder.

17. On September 15, 2011, Dr. Weinstein performed left shoulder surgery.

18. On October 29, 2011, Dr. Weinstein provided restrictions, effective August 
29, 2011, against any use of the left upper extremity or any overhead activity with 
the right upper extremity.

19. On October 14, 2011, claimant filed a petition to reopen based upon a 
change of condition.

20. On November 22, 2011, the insurer filed a general admission of liability, 
agreeing that claimant was not at MMI.

21. Claimant has proven by a preponderance of the evidence that, effective 
August 29, 2011, he suffered increased temporary disability since MMI. The 
record evidence demonstrates that claimant had not restrictions on either the left 
or right shoulder at the time of MMI on January 8, 2010. The therapist’s notation 
ten days later of some functional impairment of repetitive overhead use of the 
right upper extremity is not persuasive that claimant had a restriction against any 
overhead use of the right upper extremity. Claimant subsequently returned to 
work part-time for another employer. He clearly worsened, as admitted by the 
insurer. Dr. Weinstein’s  restrictions that were effective August 29, 2011, 
demonstrate significantly increased temporary disability. Not only is claimant 
unable to perform his regular laborer job for the employer, he is now unable to 
perform even lighter duty work. Clearly, as  of the date of his left shoulder surgery, 
claimant was unable to perform any work of any type. Dr. Weinstein has 
continued restrictions against any use of the left upper extremity. These 
restrictions did not exist at the time of MMI.

CONCLUSIONS OF LAW
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1. City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 
(Colo. App. 1997) bars additional TTD benefits as of September 1, 1999, unless 
claimant demonstrates  increased temporary disability since the original MMI date. As 
found, claimant has proven by a preponderance of the evidence that, effective August 
29, 2011, he suffered increased temporary disability since MMI. Consequently, claimant 
is  entitled to TTD benefits. Contrary to the argument by respondents, TTD benefits 
continue until the occurrence of one of the four terminating events specified in section 
8-42-105(3), C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

ORDER

 It is therefore ordered that:

1. The insurer shall pay to claimant TTD benefits at the admitted rate of $160 
per week commencing August 29, 2011, and continuing thereafter until modified 
or terminated according to law.

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due.

3. All matters not determined herein are reserved for future determination.

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as  indicated on certificate of 
mailing or service; otherwise, the Judge's  order will be final. You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.  You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 13, 2012  /s/ original signed by:_____________

Martin D. Stuber
Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-868-970-01
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ISSUES

 The issues for determination are compensability and medical benefits. 

FINDINGS OF FACT

1. Claimant testified that around 11:00 a.m. on Wednesday, August 24, 2011, 
Claimant was reaching for the lunch-room door handle at work when *P, a co-worker 
coming from the other direction, opened the door. Claimant testified that the door 
slammed into her thumb and hyper-extended it. Claimant testified that she bent over 
in pain, placed her injured hand between her knees, and said “dang”. Claimant 
testified that it was obvious that she was in pain. She testified that *P asked if she 
was okay, and she said she was. Claimant testified that *P said he was sorry and 
that he held the door open as she walked into the kitchen. 

2. The door had an insert glass window that that 74.5 inches high by 18.5 inches 
wide. There was a letter-sized flyer attached to the window. Nevertheless, a person 
coming from the other side should have been visible through the glass window. 

3. That afternoon Claimant worked at a charity and put learning kits together. 
She testified that she was in pain, but did complain of the pain. 

4. Claimant was not scheduled to work on Thursday or Friday. Claimant was 
scheduled to work on Saturday, August 27, 2011. Claimant sent an e-mail to 
Employer Friday night and stated that she would not be able to work for a few days. 
On Saturday morning Claimant e-mailed Employer and stated that she had broken 
her thumb and was not able to work for a few days. Claimant gave no indication on 
either e-mail that she had been injured at work. 

5. Claimant was scheduled to attend a birthday celebration on Saturday at a 
sushi restaurant. She texted *Q, a co-worker and friend who was at the celebration, 
that *P had hurt her thumb and that she was unable to attend the celebration. On 
Monday, *Q asked *P what he had done to injure Claimant. To P.C., *P seemed 
surprised or confused. 

6. *P testified that the incident with the door happened on Tuesday, the day 
before the charity work. *P testified that he saw the Claimant coming towards the 
door, that he opened the door out toward Claimant, and that Claimant was  three feet 
from the door, standing still. He testified that Claimant did not physically react to his 
opening of the door. He testified that he held the door open, and Claimant 
proceeded through the door. *P testified that he is sorry that Claimant was hurt, but 
that, although it was possible he injured Claimant, he does not think he did. 

7. On Monday, August 29, 2011, Claimant sought medical care for her hand from 
Rocky Mountain Urgent Care in Westminster. The history Claimant gave was that 
she had injured her hand three week previously when she had fallen on her hand, 
and that she had re-injured it one week previously. Claimant did not state that the 
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reinjury occurred at work. An x-ray taken that day showed no apparent fracture or 
dislocation, and some minimal arthritic changes at the first carpometacarpal joint 
space. Claimant was given a thumb spica splint and was instructed to use it. 

8. Claimant returned to work on September 3, 2011 and worked until September 
21, 2011. Claimant testified that she worked this  period in pain, and that the pain 
affected her work performance. Claimant’s supervisor testified that there was no 
significant change in her performance after she returned to work on September 3, 
2011. 

9. On September 15, 2011, Claimant reported to her Employer that she broke 
her thumb at work on August 26, 2011. 

10.Claimant testified that her condition worsened and that she sough further 
medical care on September 22, 2011. 

11.Eric Smith, D.O., examined Claimant on September 22, 2011. Claimant stated 
that she had been injured at work five weeks previously. 

12.Dr. Wintory examined Claimant on September 28, 2011. The date of injury is 
initially indicated to be July 27, 2011, but that date is crossed off and the date of 
August 24, 2011 is written in. An MRI was ordered. The MRI showed advanced 
osteoarthritis  of the CMC joint of her thumb. At an appointment with Claimant on 
October 7, 2011, Dr. Wintory stated that the MRI was consistent with a jam-type 
injury at work which caused a significant aggravation of a pre-existing condition. 
Claimant was referred to a surgeon. 

13.Rick D. Zimmerman, D.O., examined Claimant on October 3, 2011. Claimant 
gave Dr. Zimmerman a history of an injury on August 24, 2011 when reached for a 
door handle and the door opened causing her hand to collide with the door and 
pulling her thumb in a hyper-extended position. Dr. Zimmerman’s impression was 
right thumb contusion with evidence of CMC joint degeneration and injury, probable 
right carpal tunnel syndrome, and probable CRPS of the right upper extremity. 

14.Dr. Sacha performed a right stellate ganglion block and Claimant had an 
intermediate response. 

15.Dr. Smith prepared a report dated November 28, 2011. Dr. Smith accepted 
Claimant’s version of the events on August 24, 2011, and stated that Claimant “has 
had a number of complications following her work related injury on 8/24/11.” He 
stated that Claimant was unable to perform her usual work. 

16.Jonathan L. Sollender, M.D. reviewed the medical records and examined 
Claimant on November 29, 2011. His diagnoses were right thumb CMC joint 
osteoarthritis  and CRPS (Chronic Regional Pain Syndrome). He stated that 
Claimant’s treatment for these conditions  had been appropriate. Dr. Sollender stated 
that there was a factual dispute concerning the alleged events on August 24, 2011, 
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and stated that a forceful hyperextension of the thumb and wrist “could” account for 
her CRPS. He stated that Claimant osteoarthritis is not an occupational condition. 

17.On December 6, 2011, at a follow up visit, Dr. Zimmerman reviewed the tests 
and stated that Clamant had CRPS of the right upper extremity. He recommended 
three additional stellate ganglion blocks. 

18.Dr. Sacha performed another right stellate ganglion block. Claimant had a 
diagnostic response to the injection. 

19.Dr. Zimmerman testified that a worsening within 72 hours  of an incident, not 
three weeks, is consistent the CRPS. 

20.Claimant’s testimony that he door swung open, struck her hand, and that she 
reacted in a manner that would have been obvious, is  contradicted by the testimony 
of *P. Claimant missed work on August 27, 2011, and did not report that her absence 
was due to an injury at work. Claimant did not report the incident as work related to 
her doctor on August 29, 2011. Claimant did not report a work injury to Employer 
until September 15, 2011. Weighing all the evidence, it is found that Claimant’s 
testimony that she sustained an injury to her hand at work on August 24, 2011 is  not 
credible. 

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act, C.R.S. §§ 8-40-101, et seq., is 
to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of litigation. C.R.S. 
§8-40-102(1). The claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence. C.R.S. §8-43-201. A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is  more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979) The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of the claimant nor in favor of the rights of respondents and a workers’ 
compensation claim shall be decided on its merits. C.R.S. § 8-43-201.

1. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

2. The ALJ's  factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
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rejected evidence contrary to the above findings  as unpersuasive. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. The testimony of Claimant that she injured her hand at work when a door 
suddenly opened is not credible. Claimant has failed to establish by a 
preponderance of the evidence that she sustained a compensable injury on 
August 24, 2011. The claim must be denied and dismissed. 

ORDER

 It is therefore ordered that this claim is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 13, 2012

Bruce C. Friend
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-865-682-01

ISSUES

 The issues for determination are compensability, independent contractor or 
employment relationship, medical benefits, average weekly wage, temporary total and 
temporary partial disability benefits, and penalty for failure to insure. 

FINDINGS OF FACT
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1. Claimant was injured on August 11, 2011, when a car slipped off a jack 
and fell on Claimant. At the time of the accident, Claimant was performing 
services for pay for Employer. Claimant injured his shoulder. 

2. *R is the owner of Employer. Employer did not carry insurance for worker’s 
compensation at the time of the accident. 

3. Claimant worked for Employer as a mechanic assistant. At the time of the 
accident, Claimant’s average weekly pay was $600.00. 

4. Prior to working for Employer, and at the time of the accident, Claimant 
was not engaged in an independent trade, occupation, or business related to the 
services he performed as a mechanic assistant. 

5. Claimant was not required to work exclusively for Employer. 

6. Employer did not establish a quality standard for the Claimant. 

7. Claimant was paid per job at a contract rate. He was not paid at a salary 
or an hourly rate. 

8. Employer could terminate the work of Claimant at any time.

9. Employer did provide training for Claimant. 

10. Claimant provided most of the tools he used. However, Employer provided 
jacks and jack stands. 

11. Employer assigned Claimant the work he was to perform. Employer set 
the shop hours and Claimant did not work outside those hours. 

12. Employer paid Claimant personally by check or cash. 

13. The business operation of Employer was not combined with Claimant’s. 

14. *R helped get the car off Claimant. *R took Claimant to the emergency 
room at Lutheran Medical Center. 

15. At Lutheran Medical Center, Claimant was examined by Ann Shimkus PA-
C. Claimant was referred to Cornerstone Orthopedics. A clavical fracture was 
diagnosed. Surgery was recommended. Claimant has been billed $4,230.18 for 
the services received at Lutheran Medical Center. 

16. Because Claimant did not have insurance, he was referred to University 
Hospital and Denver Health. From there, he was referred to Aurora North. 

17. At Aurora North Claimant was examined by Januario Natanauan, M.D. 
Claimant was prescribed Flexeril. He was directed to wear a sling continuously 
and to take ibuprofen for pain as needed. 

18. Claimant has not received the recommended surgery because of the lack 
of insurance. 

19. Claimant has not worked for Employer since the day of the injury. Claimant 
is unable to perform the duties of that employment due to this injury. 
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20. Claimant was able to locate work out-of-state. He worked for eight weeks 
starting the last week of October 2011. He worked 30 hours per week at $10.00 
per hour for a total of $300.00 per week. He had a loss of income of $300.00 per 
week compared to his average weekly wage for Employer for these eight weeks. 

21. Claimant also worked a week and three days in January before he was 
laid off when the company moved to a different state. Claimant also lost $300.00 
per week for this period. 

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), Section 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits  to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. Generally, the claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence. Section 
8-43-201, C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 206, 592 P.2d 792 (1979). The facts in a workers’ 
compensation case must be interpreted neutrally; neither in favor of the rights of the 
Claimant nor in favor of the rights of respondents, A workers’ compensation claim shall 
be decided on its  merits. Section 8-43-201 C.R.S. The ALJ’s  factual findings concern 
only evidence and inferences found to be dispositive of the issues involved; the ALJ has 
not addressed every piece of evidence or every inference that might lead to conflicting 
conclusions and has rejected evidence contrary to the above findings as unpersuasive. 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 p.3d 385 (Colo. App. 
2000).

Claimant has  established by a preponderance of the evidence that he was 
injured as a result of an accident on August 11, 2011. The accident occurred while 
Claimant was performing a service for pay for Employer. 

Pursuant to § 8-40-202(2)(a), C.R.S., "any individual who performs services for 
pay for another shall be deemed to be an employee" unless the person is "free from 
control and direction in the performance of the service, both under the contract for 
performance of service and in fact, and such individual is customarily engaged in an 
independent trade, occupation, profession, or business related to the service 
performed." The putative employer may establish that the claimant was free from 
direction and control and engaged in an independent business or trade by proving the 
presence of some or all of the nine criteria set forth in § 8-40-202(2)(b)(II), C.R.S. See 
Nelson v. Industrial Claim Appeals Office, 981 P.2d 210 (Colo. App. 1998). The factors 
set forth in § 8-40-202(2)(b)(II) indicating that an individual is  not an independent 
contractor include the individual being paid a salary or hourly rate instead of a fixed 
contract rate, and being paid individually rather than under a trade or business name. 
Conversely, independence may be shown if the person for whom the services are 
performed provides no more than minimal training to the claimant, does not dictate the 
time of performance, does  not establish a quality standard for the claimant's work, does 
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not combine its business with the business of the claimant, does  not require the 
claimant to work exclusively for a single person or company, and is not able to terminate 
the claimant's employment without liability. This statute creates a "balancing test" to 
overcome the presumption of employment contained in § 8-40-202(2)(a) and establish 
independent contractor status. Nelson v. Industrial Claim Appeals Office, supra. Once 
the claimant establishes that he performed services for the respondent in exchange for 
a wage, the burden shifts  to the respondent to prove the claimant was not an employee 
by showing the claimant was free from control and customarily engaged in an 
independent trade. The question of whether the employer has presented sufficient proof 
to overcome the presumption is one of fact for the ALJ. 

Claimant has established that he performed services  for Employer for pay. The 
evidence shows that Claimant was not customarily engaged in an independent trade, 
occupation, profession or business related to the service performed. Further, in 
considering and balancing the nine criteria of § 8-40-202(2)(b)(II), C.R.S., the ALJ finds 
and concludes that Claimant was  not an independent contractor. The ALJ gives 
particular weight to the fact that Employer could terminate Claimant at any time. This 
indicates that Claimant was not free from direction and control in the performance of his 
services for Employer. Claimant was an employee of Employer at the time of the 
accident, and Employer is liable for benefits under the Act. 

Claimant’s average weekly wage at the time of the accident was  $600.00 per 
week. Sections 8-42-102(2)(e) and (3), C.R.S. Temporary total disability benefits are 
payable at the rate of two-thirds of the average weekly wage. Section 8-42-105(1), 
C.R.S. Temporary partial disability benefits are paid at the rate of two-thirds of the 
difference between the average weekly wage and the average wages during the period 
of temporary partial disability. Section 8-42-106, C.R.S. Temporary disability benefits are 
increased by fifty percent due to Employer’s failure to insure. Section 8-43-408, C.R.S. 
Employer is liable for interest at the rate of eight percent per annum on all benefits not 
paid when due. Section 8-43-410, C.R.S. 

Claimant has established that Claimant was temporarily totally disabled from 
August 12 to October 23, 2011, a period of 10.29 weeks. At $600.00 per week, Claimant 
is  due temporary total disability benefits  for this period in the amount of $6,171.43. 
Claimant is also due interest on this amount totaling $187.89 as of the date of the 
hearing. 

Claimant has established that Claimant was temporarily partially disabled from 
October 24, 2011, to December 19, 2011, a period of 8 weeks. At $300.00 per week, 
Claimant is  due temporary total disability benefits for this period in the amount of 
$4,800.00. Claimant is also due interest on this amount totaling $38.13 as of the date of 
the hearing.

Claimant has established that Claimant was temporarily totally disabled from 
December 20, 2011 to January 1, 2012, a period of 1.71 weeks. At $600.00 per week, 
Claimant is  due temporary total disability benefits for this period in the amount of 



143

$1,028.57. Claimant is  also due interest on this amount totaling $8.36 as of the date of 
the hearing.

Claimant has established that Claimant was temporarily partially disabled from 
January 2 to January 12, 2012 a period of 1.43 weeks. At $300.00 per week, Claimant 
is  due temporary partial disability benefits  for this period in the amount of $428.57. 
Claimant is also due interest on this amount totaling $2.35 as of the date of the hearing.

Claimant has established that Claimant was temporarily totally disabled from 
January 13, 2012 to February 8, 2012, the date of the hearing, a period of 3.71 weeks. 
At $600.00 per week, Claimant is  due temporary total disability benefits for this period in 
the amount of $2,228.57. Claimant is  also due interest on this amount totaling $2.93 as 
of the date of the hearing.

As of the date of the hearing, Claimant is owed $14,657.14 in temporary disability 
benefits (increased because of failure to insure) and interest in the amount of $239.66. 
Liability continues for temporary disability benefits  until terminated pursuant to law, 
Section 8-42-105(3), C.R.S. and interest at eight percent per annum until paid. 

Employer is  liable for medical benefits reasonably needed to cure and relieve 
Claimant form the effects of the compensable injury. Section 8-42-101(1), C.R.S. 
Liability may not exceed the amounts established in the Division of Worker’s 
Compensation fee schedule. Section 8-42-101(3), C.R.S. No medical provider may 
attempt to recover its costs or fees from Claimant. Section 8-42-101(4), C.R.S. 

Employer is required to pay to a trustee or post a bond in the amount of all 
unpaid benefits. Section 8-43-408(2), C.R.S. The amount to be paid to the trustee or the 
amount of the bond is set at $20,000.00. 

ORDER

 It is therefore ordered that:

1. Claimant is an employee and the claim is compensable. 

2. Employer is  liable for temporary total and temporary partial disability 
benefits in the amount of $14,657.14 as of the date of the hearing.

3. Employer is liable for interest in the amount of $239.66 as of the date of 
the hearing. 

4. Employer is liable for medical care that is reasonably needed to cure and 
relieve Claimant from the effects of the compensable injury, in amounts not to 
exceed the Division of Worker’s Compensation fee schedule. 

5. In lieu of payment of the above compensation and benefits to Claimant, 
Employer shall:
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 a.     Within ten (10) days of the date of service of this order, deposit the sum 
of $20,000.00 with the Division of Workers' Compensation, as trustee, to 
secure the payment of all unpaid compensation and benefits  awarded. 
The check shall be payable to: Division of Workers' Compensation/
Trustee. The check shall be mailed to the Division of Workers' 
Compensation, P.O. Box 300009, Denver, Colorado 80203-0009, 
Attention: Sue Sobolik/Trustee; OR

       b.     Within ten (10) days of the date of service of this order, file a bond in 
the sum of $20,000.00 with the Division of Workers' Compensation: (1) 
Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or (2) Issued by a 
surety company authorized to do business in Colorado. The bond shall 
guarantee payment of the compensation and benefits awarded. 

It is  further ordered that Employer shall notify the Division of Workers' 
Compensation of payments made pursuant to this order. 

The filing of any appeal, including a petition to review, shall not relieve the 
employer of the obligation to pay the designated sum to the trustee or to file 
the bond. §8-43-408(2), C.R.S.

6. All matters not determined herein are reserved for future determination.

DATED: February 13, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-853-023-04

ISSUES

 Whether surgery to the right shoulder consisting of an arthroscopic evaluation 
with subacromial decompression and a right wrist surgery for deQuervain’s 
tenosynovitis are reasonable, necessary and causally related to an admitted injury of 
February 14, 2011. 

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant sustained an admitted compensable injury on February 14, 2011. 
Claimant worked as an assistant manager for Employer. Claimant was injured 
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when a number of boxes fell onto her right shoulder and upper back causing her 
to fall forward onto her right knee and extended right hand and wrist.

2. Claimant was evaluated on the day of injury by Dr. William Chythlook, 
M.D. On physical examination Dr. Chythlook noted the right wrist to be tender 
diffusely over the volar aspect into the palm. The right shoulder was noted to be 
diffusely tender over the right trapezius with full range of motion noted. Dr. 
Chythlook diagnosed shoulder and wrist contusion.

3. Claimant’s treatment was transferred to OccMed Colorado where she was 
initially evaluated on March 3, 2011 by Physicians  Assistant Jim Keller. PA Keller 
noted hypertonicity in the right trapezius with full range of motion of both upper 
extremities. PA Keller further noted tenderness along the dorsum of the right 
hand, specifically at the thenar eminence. PA Keller’s assessment included 
sprain of the right hand/wrist.

4. Dr. Gary Zuehlsdorff, D.O. evaluated Claimant on March 15, 2011. On 
objective examination Dr. Zuehlsdorff noted tenderness diffusely across the 
dorsum of the right wrist into the snuffbox area. Dr. Zuehlsdorff also noted 
Claimant to be tender with provocative signs in the right shoulder and into the 
trapezius. Dr. Zuehlsdorff’s treatment plan included obtaining an MRI/arthrogram 
of the right shoulder. Dr. Zuehlsdorff again evaluated Claimant on March 22, 
2011. Regarding the right wrist, Dr. Zuehlsdorff stated that Finkelstein’s test was 
“essentially negative”. 

5. Claimant underwent an MR Arthrogram of the right shoulder on March 28, 
2011. This diagnostic test showed the acrominoclavicular joint to be normal, with 
not supraspinatus or infraspinatus tear. The subscapularis  tendon remained in 
continuity and the long head of the biceps tendon was intact without subluxation 
or tear. No Hill-Sachs or Bankart lesions were identified and there was no 
displaced labral tear. There was no cuff muscle atrophy or edema. The 
radiologist’s impression was  “mild edema with the subacromial/subdeltoid bursa 
suggesting mild bursitis, no rotator cuff tendon tear, no fractures.

6. Dr. Zuehlsdorff evaluated Claimant on April 5, 2011 and noted on objective 
examination that Claimant had limited range of motion in forward flexion and 
abduction with very positive impingement signs. The right wrist was noted to be 
diffusely tender across the dorsum of the first metacarpal and into the base of the 
thumb and snuffbox but also throughout the dorsum of the wrist with no specific 
point tenderness. Dr. Zuehlsdorff performed a diagnostic and therapeutic 
injection into the right shoulder that gave “absolute wonderful” relief within 10 
minutes. Dr. Zuehlsdorff evaluated Claimant on April 8, 2011 stating the injection 
had helped for a day and then the shoulder was “back to where it was”.

7. Claimant was evaluated by Nurse Practitioner Monica Fanning on April 19, 
2011. NP Fanning noted on examination that Finkelstein’s  test in the wrist was 
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“essentially negative”. NP Fanning made a referral to a hand specialist to further 
evaluated Claimant’s right wrist pain.

8. Claimant was evaluated by Dr. Sean Griggs, M.D., a hand surgeon, on 
April 26, 2011. Dr. Griggs noted on physical examination that Claimant’s right 
wrist was tender along the first dorsal compartment with a positive Finkelstein’s 
test on the right. Dr. Griggs noted the right shoulder had mildly positive 
impingement but the rotator cuff was intact. Dr. Griggs diagnosed right wrist 
sprain with probable deQuervain’s tenosynovitis and right shoulder sprain. Dr. 
Griggs recommended injection, physical therapy and rehab. Dr. Griggs 
commented that if Claimant did not have improvement an MRI would be 
warranted but, Dr. Griggs did not specify what body part would be evaluated by 
the MRI and did not mention or discuss the MR Arthrogram results from March 
28, 2011.

9. On May 9, 2011 Dr. Zuehlsdorff again injected Claimant’s  right shoulder 
with reported excellent relief.

10. Claimant underwent an MRI of the right wrist on May 27, 2011 that was 
read as showing a “presumed” ganglion cyst within the volar aspect of the wrist 
with no evidence for significant internal derangement within the wrist.

11. Dr. Griggs evaluated Claimant on June 2, 2011 and noted that she had 
had 2 separate injections into the subacromial space of the right shoulder that 
helped initially but then with recurrent pain and that Claimant had been 
undergoing therapy that had improved but not resolved her shoulder symptoms. 
Dr. Griggs  stated the MRI of the shoulder showed bursitis but not gross  tear and 
that Claimant had tendinopathy of the cuff. Dr. Griggs further stated the MRI of 
the wrist showed a benign appearing cyst. On physical examination Dr. Griggs 
noted the shoulder to show signs of impingement but the cuff was intact and a 
positive Finkelstein’s  test on the right. Dr. Griggs  recommended a right shoulder 
arthroscopic evaluation with subacromial decompression and repairs “as 
indicated”. Dr. Griggs also recommended a repeat injection for deQuervain’s.

12. Dr. Zuehlsdorff evaluated Claimant on June 7, 2011 and noted on physical 
examination that deQuervain’s  tenosynovitis  was very tender to Finkelstein’s and 
the shoulder was still tender to provocative maneuvers. Dr. Zuehlsdorff evaluated 
Claimant on July 11, 2011, reviewed the report of Dr. Douthit and opined that 
given the mechanism of injury and continued subjective complaints with objective 
findings on Finkelstein’s and impingement it was reasonable to proceed with 
surgery.

13. Claimant was evaluated by Dr. Brooks Conforti, D.O. on May 18 and May 
23, 2011. On both occasions  Dr. Conforti noted in physical examination that 
Finkelstein’s or deQuervain’s test on the right wrist was “suggestive”.
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14.  In response to a letter from Insurer dated June 1, 2011 Dr. Griggs stated 
Claimant “may have a tear that is not seen by MRI”. In a report dated July 27, 
2011 Dr. Griggs  stated his  request for surgery was for an arthroscopic 
subacromial decompression. Dr. Griggs stated that on examination Claimant had 
findings consistent with impingement syndrome and that “if I am not mistaken” an 
MRI that showed some tendinopathy of the rotator cuff. Dr. Griggs opined that he 
believed Claimant would benefits from an arthroscopic evaluation but agreed she 
may have limited outcome, however, “it is the only thing to offer the patient” at 
this  time. Regarding the first dorsal compartment tenosynovitis, Dr. Griggs noted 
Claimant had undergone a second injection and recommendations for further 
treatment would be based on the outcome from that injection.

15. Dr. John Douthit, M.D. performed a medical record review. Dr. Douthit 
testified at hearing that Claimant’s  symptoms are primarily subjectively based 
without any objective findings documented in the medical record. Dr. Douthit 
further testified that Claimant has no objective signs for deQuervain’s 
tenosynovitis.

16. Dr. John McBride, M.D. performed an independent medical examination of 
Claimant on November 11, 2011. Dr. McBride took a history from Claimant, 
reviewed a significant amount of medical records from both before and after 
Claimant’s February 14, 2011 injury and performed a physical examination. Dr. 
McBride noted a history from Claimant that the injections into her shoulder had 
relieved her pain for three to four weeks but that Claimant had not had any 
treatment for the shoulder for a while and was again having significant pain in her 
wrist and shoulder. On physical examination Dr. McBride noted Claimant’s 
shoulder motion was limited by pain with very good strength to abduction and 
external rotation. Dr. McBride noted a positive Finkelstein’s test to the right wrist 
with tenderness to palpation over the first dorsal compartment. Dr. McBride 
diagnosed: impingement syndrome, right shoulder and deQuervain’s 
tenosynovitis, right thumb.

17. In his report of November 11, 2011 Dr. McBride recommended Claimant 
restart physical therapy to regain motion in the shoulder and strength back into 
the rotator cuff, and have another injection into the shoulder given her history that 
she had had excellent relief from the prior injections. Dr. McBride felt that 
physical therapy and repeat injections were warranted prior to any surgical 
remedy. At hearing, Dr. McBride testified that in his opinion Claimant may benefit 
from an arthroscopic evaluation of the shoulder but “not at this time”. The ALJ 
finds these opinions of Dr McBride to be more persuasive than the opinions of Dr. 
Zuehlsdorff or Dr. Griggs regarding the reasonableness and necessity of a right 
shoulder arthroscopic evaluation. The ALJ finds  that Claimant has  failed to prove, 
by a preponderance of the evidence, that a right shoulder arthroscopic evaluation 
of the right shoulder is reasonable and necessary.
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18. In his report, Dr. McBride stated that Claimant’s rotator cuff impingement 
syndrome was “more than likely” an exacerbation of a prior injury to the shoulder 
in 2003. Claimant did have a prior injury involving her right shoulder in 2003 that 
resulted in a diagnosis  of impingement syndrome. Claimant was placed at 
maximum medical improvement for this injury on January 6, 2004, provided an 
impairment rating and released to return to full duty work with a restriction of no 
overhead work with the right arm. Claimant persuasively testified, and it is found, 
that she did not have further problems with her right shoulder after the injury in 
2003 until the injury on February 14, 2011. The ALJ finds that Claimant’s  right 
shoulder impingement syndrome was exacerbated or aggravated by the injury of 
February 14, 2011 and that this injury caused the need for medical treatment for 
the right shoulder that was not present prior to the injury of February 14, 2011. 
The ALJ further finds  that Claimant’s  right shoulder impingement syndrome is 
causally related to the injury of February 14, 2011. Dr. McBride’s contrary 
opinions in his report and testimony at hearing are not persuasive.

19. Dr. McBride opined that Claimant’s  deQuervain’s tenosynovitis of the right 
wrist was not traumatically mediated by the injury of February 14, 2011. Dr. 
McBride based this opinion on the absence of positive Finkelstein’s tests to the 
right wrist immediately after the February 14, 2011 injury, noting that this test is 
very accurate for diagnosing deQuervain’s  from a traumatic cause. The ALJ finds 
this  opinion of Dr. McBride to be persuasive. Claimant has failed to prove by a 
preponderance of the evidence that the deQuervain’s  tenosynovitis in her right 
wrist is causally related to the injury of February 14, 2011 or that this injury 
aggravated this condition and caused the need for medical treatment.

20. The ALJ further finds that Claimant has failed to prove, by a 
preponderance of the evidence, that surgery for deQuervain’s  tenosynovitis  is 
reasonable, necessary and causally related to the injury of February 14, 2011. 
The diagnosis by Dr. Clythlook and PA Keller that Claimant sustained a contusion 
and sprain to her right wrist as a result of the February 14, 2011 injury is 
persuasive and is found as fact.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. The 
claimant shoulders  the burden of proving entitlement to benefits  by a 
preponderance of the evidence. Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979) The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
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of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

2. The ALJ's factual findings concern only evidence and inferences  found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings  as unpersuasive. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See, Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4. The ALJ is  under no obligation to credit medical testimony even if such 
testimony is unrebutted. Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 
1993). The weight and credibility to be assigned expert testimony or opinions  is a 
matter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals 
Office, 55 P.3fd 186 (Colo. App. 2002). The ALJ resolves conflicts in the 
evidence, makes credibility determinations, and draws plausible inferences from 
the evidence. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).

5. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are 
awarded. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P3d 844, 846 (Colo. App. 2000).

6. The evidence must establish the causal connection with reasonable 
probability, not medical certainty. Ringsby Truck Lines, Inc. v. Industrial 
Commission, 491 P.2d 106 (Colo. App. 1971). Reasonable probability exists  if the 
proposition is supported by substantial evidence which would warrant a 
reasonable belief in the existence of facts supporting a particular finding. F.R. Orr 
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985). An award of benefits may 
not be based upon or denied upon speculation or conjecture. Deines Bros. v. 
Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. Havens, 
136 Colo. 111, 134 P.2d 698 (1957).

7. The claimant is required to prove by a preponderance of the evidence that 
the conditions for which he seeks medical treatment were proximately caused by 
an injury arising out of and in the course of the employment. Section 8-41-301(1)
(c), C.R.S. A pre-existing disease or susceptibility to injury does not disqualify a 
claim for benefits if the employment or work injury aggravates, accelerates, or 
combines with the pre-existing disease or infirmity to produce a disability or need 
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for medical treatment. Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 
(Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). 
The mere occurrence or continuation of symptoms after a work injury does  not 
require the ALJ to conclude that the injury caused the symptoms, or that the 
injury aggravated or accelerated any pre-existing condition. Rather, the 
occurrence of symptoms after a work injury may represent the result of or natural 
progression of a pre-existing condition that is unrelated to the employment and 
injury. See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts 
v. Exempla, Inc., W.C. No. 4-606-563 (August 18, 2005). The question of whether 
the claimant met the burden of proof to establish the requisite causal connection 
is  one of fact for determination by the ALJ. City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000). 

8. Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects  of the industrial injury. Section 
8-42-101(1) (a), C.R.S. The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ. Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). H. The question of whether a 
particular medical treatment is reasonably needed to cure and relieve a claimant 
from the effects of the injury is a question of fact. City & County of Denver v. 
Industrial Commission, 682 P.2d 513 (Colo. App. 1984).

9. An admission of liability or an order of compensability does  not amount to 
an admission or order that all subsequent medical treatment is  causally related to 
the industrial injury, or that all subsequent treatment is reasonable and 
necessary. Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997); Putman v. Putnam & Associates, W. C. No. 4-120-307 (August 14, 2003). 
Even if the respondents are obligated by admission or order to pay ongoing 
medical benefits  they always remain free to challenge the cause of the need for 
continuing treatment and the reasonableness and necessity of specific 
treatments. Hanna v. Print Expediters Inc. 77 P.3d 863 (Colo. App. 2003); Davis 
v. ABC Moulding, W.C. No. 3-970-332 (September 19, 1999). Mc Fadden v. Sun 
HealthCare, W.C. No. 4-710-199 (February 25, 2011).

10. The ALJ agrees  that Claimant had a prior injury to her right shoulder in 
2003 that resulted in a diagnosis  of impingement syndrome, an impairment rating 
and a restriction on overhead work with the right hand. Claimant persuasively 
testified that after that injury she had no further problems with her right shoulder 
until after the injury of February 14, 2011. Dr. McBride opined initially, and 
correctly, that the injury of February 14, 2011 had exacerbated the prior 
impingement syndrome. Dr. McBride’s later statements  that the injury of February 
14, 2011 did not aggravate the impingement syndrome and that it is “up in the 
air” as to what caused the impingement to be symptomatic are not persuasive. 
Claimant complained of right shoulder pain upon examination on the day of the 
injury and there is no persuasive evidence that Claimant’s  right shoulder was 
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symptomatic between the date of maximum medical improvement for the 2003 
injury and the injury of February 14, 2011. As found, Claimant has proven by a 
preponderance of the evidence that her right shoulder impingement syndrome is 
causally related to the injury of February 14, 2011.

11. However, as found, the ALJ is not persuaded that a right shoulder 
arthroscopic evaluation is  reasonable and necessary at this time. While Dr. 
Zuehlsdorff states such a surgery is  reasonable, he fails to provide a persuasive 
rationale for the surgery. Dr. Griggs recommends surgery because he feels there 
is  nothing else to offer but admits it may be of limited benefit. Dr. Griggs states 
Claimant “may” have a tear not shown on the MRI and has tendinopathy in the 
rotator cuff, although he admits  he may be mistaken about that. The ALJ 
concludes Dr. Griggs is  mistaken in this regard as the MRI of the shoulder 
showed only a bursitis, with no rotator cuff tendon tear and no mention of any 
tendinopathy in the rotator cuff and with no cuff atrophy or edema. The ALJ finds 
more persuasive the opinion of Dr. McBride that Claimant should have further 
physical therapy and injection to the right shoulder prior to any consideration for 
surgery as Claimant has had benefit from these forms of treatment, as 
documented by Dr. Zuehlsdorff and as testified by Claimant.

12. As found, Claimant has failed to prove by a preponderance of the 
evidence that the deQuervain’s tenosynovitis in the right wrist is causally related 
to the injury of February 14, 2011. As found, the opinion of Dr. McBride is 
persuasive. It is correct that Claimant complained of right wrist pain after the 
injury and the mechanism of injury is consistent with a right wrist injury. The ALJ 
concludes that the diagnosis  of wrist contusion or wrist sprain initially given by Dr. 
Clythlook and PA Keller is  correct. Claimant’s right wrist complaints  were initially 
diffuse and Dr. Zuehlsdorff noted on March 22, 2011 that Finkelstein’s test, the 
more specific and accurate test for traumatically caused deQuervain’s as testified 
by Dr. McBride, was essentially negative. A positive Finkelstein’s test for 
deQuervain’s was not found until Dr. Grigg’s  initial evaluation on April 26, 2011, 
approximately two and one-half months after the injury. The ALJ is persuaded 
that Dr. McBride’s opinion and reasoning that the deQuervain’s is not related to 
the injury of February 14, 2011 is based upon an accurate understanding of the 
case and the results of physical examinations by Claimant’s treating physicians. 
Because Claimant’s  right wrist deQuervain’s tenosynovitis is not causally related 
to the injury of February 14, 2011 any medical treatment, including a proposed 
surgery to the right wrist for this condition, is  not reasonable and necessary to 
cure and relieve Claimant from the effects of the February 14, 2011 injury. The 
ALJ would note that none of the reports  of Dr. Griggs discusses a surgery to the 
right wrist and the most recent report of Dr. Grigg’s  entered into evidence, July 
27, 2011, only mentions a further injection to the wrist with further treatment to 
await the outcome of that procedure. While other medical reports  in the record 
seem to suggest such a recommendation for surgery exists, the ALJ finds them 
unpersuasive in light of the absence of such a recommendation in the reports of 
Dr. Griggs entered into evidence.
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ORDER

 It is therefore ordered that:

1. Claimant’s right shoulder impingement syndrome is causally related to the 
injury of February 14, 2011 and Respondents are liable for reasonable and 
necessary medical treatment for that condition.

2. Claimant’s request for authorization for a right shoulder arthroscopic 
evaluation is denied and dismissed.

3. Claimant’s claim for medical benefits for deQuervain’s  tenosynovitis  of the 
right wrist, including a request for authorization for surgery for this condition, is 
denied and dismissed.

 All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 13, 2012

      
 
Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-783-538-01

PROCEDURAL HISTORY

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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 The Office of Administrative Courts set this matter for a telephonic status 
conference on December 28, 2011. At the status conference, counsel represented that 
the hearing would consist of submission of exhibits  followed by position statements in 
lieu of closing argument. At hearing on December 30, 2011, all exhibits tendered by the 
parties were admitted without objection. Claimant submitted Exhibit 1, consisting of 
selected medical reports  of Laura Caton, M.D. Respondents submitted Exhibits  A 
through M. The parties submitted the case to the Judge on exhibits, without testimony.

 In his position statement, claimant tasks  the Judge to compile evidence as 
follows:

Claimant hereby requests the Administrative Law Judge to take 
administrative or official notice of the contents of the underlying related 
case computer entries and Office of Administrative Courts’ and Division of 
Worker’s Compensation and its I.M.E. Unit’s  files  in consideration of this 
matter, pursuant to C.R.E. 201. Furthermore, Claimant hereby 
incorporates by reference such duly noticed documents, pleadings, 
notices, and other materials on file herein, as if fully set forth herein.

The Judge denies  this  request. Had claimant wanted to submit additional pleadings or 
copies of data from electronic files as evidence, he should have submitted them at 
hearing.

 The names of pleadings referred to in the findings of fact section below are typed 
in bold font. 

ISSUES

 Where claimant has applied for an independent medical examination through the 
Division of Workers’ Compensation, has claimant shown that he has a right to 
contest the three-physician panel selected by the division on the grounds that the 
physicians are not within the area of practice claimant has designated on his 
application?

FINDINGS OF FACT
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

1. Employer operates a meat-packing business. Claimant sustained an admitted 
injury to his right shoulder on November 2, 2008. 

2. Laura Caton, M.D., is claimant’s authorized treating physician. Claimant 
underwent surgical repair of a torn rotator cuff. Dr. Caton placed claimant at 
maximum medical improvement (MMI) on June 17, 2010. Dr. Caton rated claimant’s 
permanent medical impairment at 7% of the right upper extremity, which she 
converted to 4% of the whole person according to the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised).
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3. On June 22, 2010, insurer filed a Final Admission of Liability, admitting 
liability for permanent partial disability benefits based upon Dr. Caton’s  upper 
extremity rating.

4. On July 16, 2010, claimant’s  counsel filed an objection to the Final 
Admission of Liability. On July 17, 2010, claimant’s  counsel filed with the Division 
of Workers' Compensation (division) a Notice and Proposal to Select an 
Independent Medical Examiner. The parties had a period of time following that to 
attempt to negotiate an agreement upon a physician to perform a division-authorized 
independent medical examination (DIME). 

5. After insurer notified the division that negotiations to select a DIME physician 
failed, claimant filed with the division an Application for a Division Independent 
Medical Examination (DIME application). The DIME application allows the 
requesting party to list specific body parts  to be evaluated and to list any concerns 
for the DIME physician to address. Instead of listing concerns for the DIME physician 
to address, claimant attempted to designate who should act as  DIME physician 
based upon area of practice. Claimant wrote on the DIME application:

COMPETENT, QUALIFIED SURGEON (i.e. orthopedic or neurosurgeon 
whose practice emphasizes the utilization of invasive procedures, when 
appropriate, to treat pathology) or, if none, a NEUROLOGIST to determine 
Nature and extent of neurological damage therefrom.

(Emphasis in original). 

6. The provisions of WCRP, Rule 11-3 (C), require the DIME Unit to select a 
panel of three physicians based upon the requesting party’s designation of 
geographic area and body parts or medical conditions to be evaluated as listed on 
the DIME application. Rule 11-3 (C) provides:

The three-physician panel will be comprised of physicians based on their 
accreditation to perform impairment ratings on the body part(s) and/or medical 
conditions designated by the requesting party on the [DIME application].

7. While claimant attempted to designate areas of practice on his  DIME 
application, this is contrary to Rule 11-3 (C), which provides  for selection of panel 
physicians based upon the level of accreditation through the division, and not based 
upon area of practice.

8. On November 8, 2010, the DIME Unit issued the IME Physician Panel 
containing a three-physician panel. On November 22, 2010, claimant filed with the 
Office of Administrative Courts an Application for Hearing and Notice to Set (First 
Application for Hearing), endorsing the following issue:

Propriety of DIME panel selection of physician specialties, contrary to Claimant’s 
DIME rights as expressed in AFL-CIO v. Donlon and Whiteside v. Smith, contrary 
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to the Claimant’s true treatment and diagnostic needs in extent of his 
occupational impairments.

9. Claimant served a copy of the Application for Hearing and Notice to Set 
upon the DIME Unit.

10.On December 3, 2010, the DIME Unit issued an IME Physician 
Confirmation, designating Brian Beatty, D.O., as  the DIME physician randomly 
selected from the three-physician panel. Respondents contend that claimant failed to 
schedule a DIME appointment with Dr. Beatty. 

11.The Office of Administrative Courts  set a hearing for March 4, 2011. 
Claimant’s attorney however withdrew the First Application for Hearing on February 
2, 2011. Claimant took no further action at the Office of Administrative Courts to 
obtain a hearing on his objection to the DIME Unit’s  selection of the three-physician 
panel until he filed another Application for Hearing and Notice to Set (Second 
Application for Hearing) on September 23, 2011, endorsing the same issue using 
language identical to that quoted above. The Office of Administrative Courts set the 
hearing on claimant’s Second Application for Hearing for December 30, 2011.

12.Claimant failed to show a good-cause basis for his  failure to prosecute the 
issue raised in his  First Application for Hearing. Ten months passed between the 
time he filed his  First Application for Hearing and Second Application for Hearing, 
each raising an identical issue. While the Office of Administrative Hearings set a 
hearing on the First Application for Hearing, claimant abandoned that hearing by 
withdrawing his First Application for Hearing. Meanwhile, over one year has passed 
since the DIME Unit designated Dr. Beatty the DIME physician. During this entire 
time, claimant has placed his claim in limbo while sitting on his right to a DIME.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

Claimant contends he has a right to contest the three-physician panel selected 
by the DIME Unit where the physicians selected are not within the area of practice 
claimant has designated on his DIME application. The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra. Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, supra.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
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interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents. Section 8-43-201, supra.

Here, claimant failed to show any persuasive authority to support his  argument 
that he has the right to apply for hearing to contest selection of the three-physician 
panel under Rule 11-3 (C). As found, Rule 11-3 (C) requires the DIME Unit to select 
panel physicians based upon the level of accreditation through the division, and not 
based upon area of practice. Claimant thus failed to raise an issue upon which an 
administrative law judge could grant relief under Rule 11-3 (C). 

In addition, §8-43-207(1)(n), supra, empowers a judge to dismiss issues raised in 
an application for hearing where a party has failed to prosecute the issue for a period of 
at least 6 months. As found, claimant failed to show good cause for the more than 6-
month delay in prosecuting the issue raised in both applications for hearing.

The Judge concludes that respondents’ request to dismiss this issue should be 
granted, with prejudice. The DIME selection issue raised by claimant in his First 
Application for Hearing and Second Application for Hearing should be denied and 
dismissed.
 

ORDER
Based upon the foregoing findings of fact and conclusions of law, the Judge 

enters the following order:

 1. The DIME selection issue raised by claimant in his First Application for 
Hearing and Second Application for Hearing is denied and dismissed, with prejudice.

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's  order will be final. You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.  You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: _February 13, 2012_

Michael E. Harr,
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-849-654-02

ISSUES

 The sole issue determined herein is compensability.

FINDINGS OF FACT

1. Claimant had a preexisting history of rheumatoid arthritis since he was 17 
years old. In 2004, he was diagnosed with fibromyalgia. In 2006, claimant sought 
treatment by Dr. Joshi due to severe pain in his legs and right elbow.

2. On July 21, 2010, claimant began work for the employer as a stocker.

3. On February 17, 2011, claimant was reprimanded by his supervisor for his 
display of anger and his tossing aside of an order gun. *S, the assistant manager, 
gave claimant a written warning about his conduct, but also informed claimant 
that he would have to meet with the store manager on the morning of February 
21, 2011, to learn of the final discipline for the incident. 

4. Claimant alleges that about 20 minutes after the start of his 11:00 p.m. 
shift on February 20, 2011, he was trying to remove a box of canned tomatoes 
from the bottom shelf of his stocking cart. Claimant alleges that he pulled the box 
free and then stood up with it, but felt pain in his back and had to lie down on the 
floor for a few minutes before reporting his injury. *T confirmed that claimant 
reported to him that he suffered an alleged work injury while pulling a can of 
tomatoes. Claimant alleges that *T could not find the injury report forms and 
wrote the injury report on a paper towel. *T disputed that assertion.

5. *T directed claimant to call MedCorps to report his injury. Claimant did so 
and reported that he felt burning pain in the middle of his back when he was 
putting down a case of the bigger cans on the cart. Claimant was referred to the 
ER.

6. *T drove claimant to the ER. Claimant reported to Dr. Sharp that he was 
lifting a heavy object in an awkward position and had sudden pain in his left 
upper back. Dr. Sharp gave claimant Motrin and excused him from work for one 
day only.

7. *S left a voice mail message for claimant to come to the office to file an 
injury report and take a drug test. Claimant did not come into the office on 
February 21 or 22, 2011.
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8. On February 23, 2011, claimant came to the employer’s office and 
completed an injury report. Claimant gave the employer the excuse for one day 
of work and said that the ER doctor was wrong and claimant was unable to work. 
Claimant reported that he was injured lifting one can of tomatoes. Claimant 
wanted referral to a doctor in Colorado Springs because he intended to reside 
there during treatment. *S informed claimant that he would need to return to work 
that night, February 23, unless he had a doctor’s excuse. Claimant left Summit 
County and moved to Colorado Springs. He failed to appear for work on 
February 23 or 24.

9. On February 24, 2011, Dr. Peterson examined claimant, who reported a 
history of one can becoming stuck, then breaking free, causing claimant to fall 
and twist his back. Claimant complained of pain in his  jaw, left thoracic back and 
left low back. Dr. Peterson noted that claimant had inconsistent pain behaviors, 
including giveaway weakness. Dr. Peterson diagnosed lumbosacral strain and 
possible cervical strain. He prescribed physical therapy, ibuprofen, and Flexeril. 
He excused claimant from work for one day and then imposed restrictions 
against lifting over 10 pounds, pushing or pulling over 20 pounds, and limited 
standing, walking, and bending.

10. Claimant provided Dr. Peterson’s restrictions to his employer.

11. On March 4, 2011, claimant requested a medical leave of absence, which 
was granted.

12. On April 4, 2011, claimant’s employment was terminated when he failed to 
return after the leave of absence.

13. On August 4, 2011, Frank Polanco, M.D. performed an independent 
medical examination (“IME”) for respondents. Claimant reported a history of 
pulling a box at waist level, and when the box came free, the box went down to 
the floor. Claimant said his greatest pain was in his low back. Dr. Polanco 
performed a thorough physical examination of claimant’s entire spine, neck, 
neurological system, and upper extremities. He found claimant’s presentation 
was bizarre, with multiple versions of how the reported injury occurred and 
generalized symptoms without findings. Dr. Polanco found no clear mechanism 
of injury that would have resulted in a lumbar strain. He found there was no 
compensable injury, no basis for any medical treatment, and no restrictions in this 
claim.

14. On November 16, 2011, Dr. Hall performed an IME for claimant, who 
reported a history of pulling on a box of cans at hip height until the box pulled 
free, which then torqued claimant around and twisted his upper back. Claimant 
reported that he felt pain and then dropped to his knee without falling. Dr. Hall 
diagnosed lumbosacral sprain involving the left sacroiliac joint and 
cervicothoracic sprain as a result of the work injury.
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15. Dr. Polanco testified by deposition consistently with his report. He 
explained that claimant only complained of very vague, generalized symptoms 
that did not correlate with any pattern. Dr. Polanco noted that rheumatoid arthritis 
is  progressive and a serious condition. He also noted that claimant’s previous 
psychological history fit with his non-anatomic findings. Dr. Polanco explained 
that there must be clinical findings showing an anatomic or physiologic 
correlation between the subjective and objective findings to conclude that an 
injury occurred, but Dr. Polanco none for claimant. He noted that claimant was 
healthy with no bony or soft tissue findings. Claimant had self-restricted range of 
motion on inclinometer testing, but moved fluidly with no apparent restriction at 
other times. Dr. Polanco disagreed with Dr. Hall that sprains seldom result in 
objective findings in patients. He noted that it was possible, but not probable, that 
claimant suffered a thoracic strain in the alleged accident.

16. Claimant has failed to prove by a preponderance of the evidence that he 
suffered an accidental injury arising out of and in the course of his employment 
on February 20, 2011. Claimant’s testimony is not credible. He has provided 
multiple histories of the accident. He has had minimal, if any, findings on 
examination. He had a preexisting history of pain problems. He was on notice 
that he had a disciplinary meeting with the store manager at the end of the shift 
on the morning of February 21, 2011. He was self-limiting in range of motion 
testing. Considering these problems with claimant’s case, the trier-of-fact cannot 
find that it is probable that claimant suffered the injury as alleged.

CONCLUSIONS OF LAW

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001). Claimant must prove that an injury directly and proximately caused 
the condition for which benefits  are sought. Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997. Claimant 
must prove entitlement to benefits by a preponderance of the evidence. The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 
respondents. Section 8-43-201, C.R.S. A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is  more 
probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). As found, 
claimant has failed to prove by a preponderance of the evidence that he suffered an 
accidental injury arising out of and in the course of his employment on February 20, 
2011.

ORDER
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 It is therefore ordered that:

1. Claimant’s claim for compensation and benefits is denied and dismissed.

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as  indicated on certificate of 
mailing or service; otherwise, the Judge's  order will be final. You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.  You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 14, 2012  /s/ original signed by:_____________

Martin D. Stuber
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-726-132-04

ISSUES

The Respondents seek to recover $10,183.59 from the Claimant as the result of 
an overpayment.

FINDINGS OF FACT

1. The Claimant was injured in an admitted industrial accident on December 
29, 2006.

2. The Claimant ultimately had surgery on her left shoulder, which resulted in 
complications causing a large, painful, range of motion restricting scar.

3. The Claimant was initially placed at maximum medical improvement (MMI) 
on January 21, 2009.

4. The finding of MMI by WC164 by Dr Olsen dated January 21, 2009 states: 
“Will have scar surgery in May. Will have to re-open at that time.”
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5. In his report of MMI he states: She will also probably come back in April to 
look into reopening the case at that time for the upper arm scar surgery.

6. A final admission of liability (FAL) was filed January 28, 2009 with an MMI 
date of January 21, 2009.

7. By report dated April 24, 2009 Dr Olson recommends re-opening the case 
and having Dr Marin proceed with the surgery on the Claimant’s arm.

8. By Dr Olson’s summary of a SAM’s conference held May 22, 2009 he 
writes: 

A summary SAM’s conference regarding the patient was held today . . .. The 
issue was when she was going to have her surgery and estimations on recovery 
time, modified duty and return to maximum medical improvement. I was hoping 
that maximum medical improvement would be six to eight weeks, and modified 
duty probably getting started after two to three weeks of recovery on her wound.

9. A WC164 by Dr Olson dated June 17, 2009 notes  that the Claimant is 
being seen post-surgery. He states that the Claimant is unable to work from June 
17, 2009 to July 1, 2009, at which time she is to return for a follow-up visit.

10. Dr Olson notes  in the July 1, 2009 follow-up that the Claimant was healing 
fairly well. He noted that Dr Marin wanted the Claimant to “try and minimize any 
exposure to trauma to this area so it heals up well.”

11. He then noted that he would see the Claimant on July 28, 2009 at which 
time he anticipated modified duty.

12. Dr Olson saw the Claimant on July 29, 2009 for follow-up. He provided 
restrictions and indicated that the Claimant could return to modified duty on July 
30, 2009.

13. Dr Olson saw the Claimant next on August 24, 2009. He noted that the 
Claimant is  still not working. He provided restrictions and indicated she could 
return to modified duty as of August 24, 2009.

14. Dr Olson saw the Claimant on September 15, 2009. He noted the 
Claimant was not working. He provided restrictions and indicated the Claimant 
could return to modified duty on September 15, 2009.

15. December 11, 2009 Dr Olson determines the Claimant is at MMI. He notes 
that the Claimant may or may not need additional surgery.

16. On December 8, 2010 PALJ Goldstein issued an order as follows:

1. Respondents agree and it is therefore ordered that they authorize the surgery 
as recommended by Dr. Marin which is set to occur on January 18, 2011.
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2. Respondents agree and it is ordered that they file a General Admission on 
January 18, 2011 or the date the recommended surgery is commenced 
reopening this claim and admitting to temporary total disability benefits from 
that date and continuing until termination of benefits pursuant to the Workers’ 
Compensation Rules of Procedure.

3. In exchange, Claimant agrees and it is ordered that she withdraw  her 
application for hearing, without prejudice.

4. The hearing set for January 6, 2010 {sic} is vacated, without prejudice, all 
issues, claims and defenses preserved for future determination.

17. The Claimant’s application for hearing was withdrawn and the hearing was 
vacated.

18. Pursuant to this order the Respondents’ filed a general admission of 
liability on January 18, 2011 starting the Claimant’s benefit for temporary total 
disability benefits. This GAL indicated that the Claimant was not at maximum 
medical improvement.

19. Ms ___, an adjuster for the Respondent-Insurer acknowledges that the 
GAL was not mistakenly filed, and the ALJ finds that the document speaks for 
itself.

20. The ALJ finds that the Respondents  voluntarily reopened the Claimant’s 
claim as of January 18, 2011 and voluntarily began making payments of 
temporary total disability benefits to the Claimant due to her undergoing a 
surgical procedure that was related to her industrial injury.

21. The Claimant did not return to Dr Olson subsequent to this surgery until 
August 2, 2011.

22. Dr. Olson saw the Claimant on August 2, 2011 and provided a letter to the 
Respondents’ counsel indicating that the Claimant was still at MMI for the 
shoulder joint. He then queried that whether or not the scar tissue surgery is 
considered maintenance or active medical care, “I have not been told.”

23. In a subsequent letter to Respondents’ counsel that was authored two 
weeks later, Dr. Olson opined that the Claimant’s scar surgery did not affect her 
date of maximum medical improvement.

24. However, as outlined above, Dr. Olson previously determined that the scar 
surgery being undertaken during 2009 was not maintenance care but indeed to 
cure or relieve the Claimant from the effects of her industrial injury.

25. Based upon Dr. Olson’s action in 2009 vis-à-vis his letter of August 15 
2011, the ALJ finds Dr Olson’s current position is lacking in credibility. 
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26. Pursuant to the agreement of the Respondents, PALJ Goldstein issued 
the above referenced order. As a result, the Respondents reaped the benefit of 
the bargain they struck with the Claimant, as the hearing that was scheduled was 
vacated when the Claimant withdrew her application. They now seek to renege 
on carrying out their obligations under the bargain.

27. The burden is  on the Respondents to establish that the Claimant was 
overpaid benefits  for TTD. The ALJ finds that based upon a totality of the credible 
evidence the Respondents have failed to establish that it is  more likely than not 
that the Claimant was overpaid TTD.

28. The ALJ need not make a finding that the Claimant was or was not at MMI 
as the only issue before the ALJ is  whether the Respondents have established 
an overpayment. The ALJ finds that they have failed to do so.

CONCLUSIONS OF LAW

1. As pertinent here, Section 8-40-201(15.5), defines "overpayment" as: 
[M]oney received by a claimant that exceeds the amount that should have been 
paid, or which the claimant was not entitled to receive, . . .. For an overpayment 
to result, it is not necessary that the overpayment exist at the time the claimant 
received disability or death benefits... .

2. The burden is on the Respondents to establish by a preponderance of the 
evidence that the general admission of liability filed on January 18, 2011should 
be modified. Section 8-43-201, C.R.S. (2011)(a party seeking to modify an issue 
determined by a general or final admission . . . shall bear the burden of proof on 
any such issue.)

3. Here, the Respondents  seek to modify the GAL of January 18, 2011 that 
stated that the Claimant was entitled to TTD benefits beginning January 18, 2011 
and stating that the Claimant was not at MMI. The Respondents  then seek to 
recoup payments made to the Claimant pursuant to this GAL.

4. The Respondents acknowledge that the GAL was not filed in error, but 
seek to retroactively avoid the consequences of a PALJ’s order, to which they 
agreed prior to the order’s issuance.

5. The ALJ concludes that the PALJ’s  order is binding upon the 
Respondents. The GAL filed pursuant to the order is  likewise binding upon the 
Respondents.

6. The ALJ concludes that the Respondents  have failed to establish by a 
preponderance of the evidence that the Claimant received money “that exceeds 
the amount that should have been paid,” or to “which the claimant was not 
entitled.” 

ORDER
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 It is therefore ordered that:

1. The Respondents request to recover overpayments is denied and 
dismissed.

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATE: February 14, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-853-166-01

ISSUES

 The issue presented for determination was whether the Claimant sustained a 
compensable injury on March 25, 2011. 

STIPULATIONS

The parties  stipulated that the Claimant’s average weekly wage is $680 and that 
the temporary disability period is March 26, 2011 to June 15, 2011. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the Judge finds as fact:
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1. Employer hired the Claimant as an ironworker on February 7, 2011. His job 
duties involved connecting, welding, cutting and working in the yard. 

2. Claimant was working for the Employer on a job site near A Road and A on 
March 25, 2011. 

3. Claimant’s supervisor on the jobsite that day was  *U. *U asked the Claimant 
to retrieve a torch cart from one side of the building and pull it over to the opposite 
side of the building. 

4. The torch cart was described as a dolly with an oxygen tank, an acetylene 
tank plus 50 feet of hose and a cutting torch on it. 

5. The Claimant testified that he pulled the cart by walking with his hands  behind 
his back. He demonstrated his positioning in the courtroom during the hearing. He 
testified that he tripped on a concrete blanket and the cart came down onto his left 
leg. He attempted to get up but could not. 

6. An electrician who was working nearby heard either the crash of the torch cart 
or the Claimant yelling so he responded to the noise. The electrician observed 
Claimant lying on the ground and saw the propane dolly on the back of his leg.  The 
electrician attempted to lift the cart off of the Claimant, but had some difficulty due 
to his angle in proximity to the cart. The electrician testified that the Claimant was 
yelling for him to get the cart off his leg. The electrician lifted the cart and the 
Claimant pulled himself out from under the cart. The electrician observed the 
Claimant limp away and he did not see him again for the rest of the work day.

7. The electrician believed that the Claimant tripped over a concrete blanket 
which was on the ground in the doorway through which Claimant was attempting to 
pull the torch cart. A concrete blanket is a large tarp, which the contractors had 
used on this job site to cover up a large mud puddle outside of the doorway. 

8. Claimant recalled that he stood up and his leg was hurting. He rolled up the 
hose that had come undone and limped over to *U with the torch cart. Claimant 
believed the incident occurred sometime after his morning break but before lunch. 

9. Claimant testified that he felt he was seriously injured as a result of the 
incident but he kept walking on it and working for the rest of the day. He said he 
walked around on his leg the rest of the day trying to figure out how bad it was. He 
said it felt better as he walked around. 

10. Claimant admitted that he did not report the injury to any supervisor and 
instead told them he injured himself at home. He testified that he lied to his 
supervisors because he believed he may lose his job. He believed he had already 
been written up twice for safety violations and that this injury would constitute a 
third violation. 
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11. *U, who did not testify, apparently saw the Claimant next to the electrician and 
the cart immediately after Claimant had fallen. *U’s written statement indicates that, 
“It was evident [Claimant] had fallen while moving the cart outside with his back 
turned towards the outside of the building.”  

12. *U observed the Claimant limping and asked Claimant about it. In his  written 
statement, *U stated that the Claimant reported that his  ankle and foot were really 
sore but that he did not injure himself when he moved the torch cart. Claimant told 
*U that he injured himself at home. *U apparently asked the Claimant again at the 
end of the work day if he had injured his ankle while moving the torch cart, but 
Claimant “insisted that he turned his  ankle on stairs at home and he didn’t injure it 
at work.”

13. Another employee, *V, wrote a statement indicating that the Claimant told him 
that the torch cart fell on the back of his  heel. *V also wrote that Claimant limped 
around the rest of the day, but said he was okay. 

14. *W is part owner of the Employer. He went to same job site as the Claimant 
on March 25, 2011 for about one hour. He observed the Claimant limping and asked 
him about it. Claimant told him that he tripped and twisted or sprained his  ankle on 
stairs at home. *W recalled that this conversation occurred around noon. 

15. Claimant admitted that he told *W that he twisted his leg at home. Claimant 
testified that he did not think his injury was that bad at the time. 

16. Claimant was scheduled to work the following day, Saturday, March 26, 2011. 
He called *W later on Friday and requested Saturday off because his ankle was 
bothering him. *W allowed Claimant to take Saturday off. 

17. *W recalled that Claimant contacted him again on Sunday, March 27, 2011, 
and reported that he could not come into work on Monday, March 28, 2011, 
because he needed to seek medical care due to his ankle condition worsening. *W 
told Claimant that he would need a medical release to return to work. 

18. Claimant’s direct supervisor, *X, recalled that the Claimant called him on 
Sunday, March 27 and reported that he could not work on Monday because he hurt 
himself at home. *X testified that the Claimant mentioned being drunk and falling 
down stairs and hurting his leg. Claimant later reported to *X that he injured himself 
at work. Claimant told *X that he was walking backward, tripped and the torch cart 
fell on him. 

19. The Claimant reported to St. Anthony’s emergency room (ER) on March 29, 
2011. The ER medical record indicates that the Claimant reported that a dolly with 
heavy weight fell on his left ankle four days ago. The same record also states that 
Claimant was moving an object at home four days ago and fell backwards and 
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since then has had left posterior ankle pain. The ER provider noted some swelling 
and pain in Claimant’s  upper ankle. He told the ER he had been walking on it for 
four days. Claimant requested a return to work note. 

20. The ER took x-rays and found a fractured fibula. The ER staff gave Claimant 
an immobilization boot and splint to wear. The ER staff referred Claimant to 
Panorama Orthopedics for follow-up and restricted him to no weight bearing on his 
left leg. 

21. Claimant stated he lied to the ER staff because he was afraid the Employer 
would find out about the injury if he was truthful. 

22. Claimant called *Y, who is  the CEO and 90% owner of the Employer, on 
March 29, 2011, after he learned he had broken his leg to report the broken leg as a 
work injury. *Y discussed how the injury occurred with the Claimant. She recalled 
that Claimant told her he was walking backward while pulling the torch cart through 
the doorway and therefore did not see the concrete blanket. He told her he slipped 
on the blanket and the torch cart fell onto his leg. 

23. Before the telephone conversation with the Claimant, *Y had already heard 
from *U and *W that Claimant had been limping on Friday, March 25, 2011, and that 
he told them he hurt himself at home. *Y asked Claimant why he lied to *W and *U 
about hurting himself at home if he actually hurt himself at work. Claimant replied 
that he believed he would lose his job if he filed a workers’ compensation claim. 

24. *Y told the Claimant she was reporting the claim as suspicious and told him 
that the Insurer would be in contact with him. They also discussed the fact that the 
Claimant had sought treatment at St. Anthony’s  ER rather than at Concentra, which 
is the Employer’s approved workers’ compensation medical provider. 

25. The claims adjuster referred Claimant to Concentra where he underwent 
physical therapy for about one month. 

26. Claimant had work restrictions, but the Employer would not allow him to 
return to work with his restrictions. The Employer had no light duty work for him.

27. The Claimant was eventually released to return to full duty. He contacted *Y 
when he was released to return to work, but she would not hire him back. Employer 
had laid off two employees who had more seniority than the Claimant while he was 
recuperating from his broken leg. 

28. Claimant was written up for walking across an elevated joist without being tied 
off. Claimant believed he had been written up for not securing a wrench that fell out 
of his  tool holder and hit his foreman on the shoulder. According to *Y, the 
Claimant’s personnel file contained only one write-up.  
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29. Claimant has failed to establish that it is more probably true than not that he 
fractured his left fibula while in the course and scope of his  employment on March 
25, 2011. The testimony and evidence contains  many conflicts  concerning the 
mechanism of injury. Claimant very specifically testified that he was pulling the torch 
cart with his hands behind his  back whereas  the testimony of *Y, *X and the note 
written by *U all indicate that Claimant was walking backward while pulling the torch 
cart. Interestingly, Claimant never described precisely which part of his  left leg the 
torch cart fell onto. For instance, he did not indicate whether the cart fell onto the 
back of leg, the front of his  leg or the side of his leg, or whether it fell onto his ankle, 
the mid-calf or the heel. The electrician testified that he observed the cart on the 
back of Claimant’s leg, *V wrote that the Claimant told him it fell onto the back of his 
heel, and Claimant also told his supervisors that he injured his ankle.  Claimant also 
never described how he fell. For instance, whether he fell forward to the ground or 
whether he tripped backward onto the ground. The electrician seemed to indicate 
that he found Claimant on the ground with the torch cart on his left leg, but Claimant 
never described falling to the ground. Claimant also provided inconsistent 
testimony. He testified that he believed he was seriously injured when the torch cart 
initially fell on his leg. He later testified that he initially did not believe it was  that bad 
which he stated was  one of the reasons he failed to immediately report the injury. 
There is no credible or persuasive evidence that Claimant injured his left leg in the 
way he described. 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law:

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 
8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has  the burden of 
proving entitlement to benefits  by a preponderance of the evidence. Section 
8-42-101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights  of the employer. Section 8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion and has  rejected evidence contrary to the above findings 
as unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
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reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 
57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005). 

4. A claimant must prove by a preponderance of the evidence that his  injury 
arose out of the course and scope of his employment with employer. Section 
8-41-301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). An 
injury occurs  "in the course of" employment where Claimant demonstrates that the 
injury occurred within the time and place limits  of his employment and during an 
activity that had some connection with his work-related functions. See Triad Painting 
Co. v. Blair, 812 P.2d 638 (Colo. 1991). 

5. Claimant has failed to establish that it is  more likely true than not that he 
sustained an injury while in the course and scope of his employment. As found, 
Claimant’s version of the events lacked persuasiveness and credibility. Claimant 
provided inconsistent reports of the incident that caused his alleged injury, and he 
initially reported to two supervisors and an owner that he injured himself at home. 
Accordingly, Claimant’s workers’ compensation claim is denied and dismissed.

6. Because the Judge has found and concluded that Claimant has not sustained 
an injury while in the course and scope of his employment with the Employer, the 
remaining issues need not be addressed.

ORDER

 It is therefore ordered that Claimant’s claim for workers’ compensation is denied 
and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 14, 2012

Laura A. Broniak
Administrative Law Judge



170

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-550

ISSUES

 The following issues were raised for consideration at hearing:

 1. Whether medical benefits are reasonably necessary and related; and 

 2. Whether the ALJ has  jurisdiction to adjudicate the issue of medical 
    benefits

FINDINGS OF FACT

 Having considered the evidence presented at hearing, the following Findings of 
Fact are made:

 1. Claimant is employed as  a driver for *Z. His  main duties involve driving to 
residential and commercial addresses to deliver packages. 

 2. On January 8, 2009, Claimant sustained an initial injury to his  right knee 
when he was delivering a package and was startled by a dog. He twisted in response 
and immediately felt pain in his right knee.

 3. The claim was admitted and Claimant began treating with Dr. Ogrodnick, 
the authorized treating physician, and his referrals.

 4. Claimant was placed at maximum medical improvement (MMI), and taken 
off of MMI, several times beginning May 1, 2009. 

 5. Claimant’s claim was most recently reopened pursuant to a General 
Admission of Liability dated March 1, 2011, reinstating temporary total disability benefits 
beginning September 13, 2010, and providing medical treatment for the admitted right 
knee injury.

 6. After the claim was reopened, Claimant reported to Dr. Ogrodnick that he 
had pain in the left knee, left buttock, and mid back. Claimant also reported that in June 
2010, his left upper extremity became symptomatic and was related to the work injury.

 7. On the most recent occasion, Claimant was placed at MMI on September 
26, 2011, by Dr. Ogrodnick. Subsequent to the August 3, 2011, administrative hearing in 
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this  matter, Claimant began the Division independent medical evaluation (DIME) 
process and is scheduled for a DIME examination with Dr. Gelrick.

 8. Since the DIME process is underway in this matter, the ALJ lacks 
jurisdiction to decide the issue raised in this claim; whether Claimant is  entitled to 
medical benefits to cure and relieve him of the effect of the industrial injury.

CONCLUSIONS OF LAW

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to Employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence. Section 8-42-101, C.R.S. A preponderance of the evidence is  that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). 

2. The ALJ’s factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

3.  To sustain a finding in Claimant’s favor, the Claimant must do more 
than put the mind of the trier of fact in a state of equilibrium. If the evidence 
presented weighs evenly on both sides, the finder of fact must resolve the question 
against the party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 
1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989).

 4. Section 8-42-101(1)(a), C.R.S. provides: “Every employer … shall furnish 
… such medical, hospital, and surgical supplies, crutches, and apparatus as  may 
reasonably be needed at the time of the injury … and thereafter during the disability to 
cure and relieve the employee from the effects of the injury.” Respondents thus are 
liable for authorized medical treatment reasonably necessary to cure and relieve the 
employee from the effects of the injury. Sims v. Industrial Claim Appeals Office, 797 P.2d 
777 (Colo. App. 1990).

 5. The evidence presented in this matter established that Claimant was 
placed at MMI by the authorized treating physician on September 26, 2011, with zero 
percent impairment after the record began in the current proceedings. Claimant made 
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application for a DIME, the parties were engaged in the DIME process at the time of the 
hearing in this matter and Claimant has not yet attended a DIME. 

 6. “Once an authorized treating physician places the claimant at MMI, an ALJ 
lacks jurisdiction to award additional medical benefits for the purposes of curing the 
industrial injury and assisting the claimant to reach MMI unless the claimant undergoes 
a DIME.” Section 8-42-107(8) (b)(I), (II), (III), C.R.S. 2000; Story v. Industrial Claim 
Appeals Office, 910 P.2d 80 (Colo. App. 1995); Eby v. Wal-Mart Stores, Inc., W.C. No. 
4-350-176 (February 4, 2001); Beede v. Allen Mitchek Feed and Grain, W.C. No. 
4-317-785 (April 20, 2000). 

 7. An objection to the ALJ’s jurisdiction may be raised at any point in the 
proceedings because jurisdiction may not be conferred by waiver or estoppel. Cramer v. 
Industrial Claim Appeals Office, 885 P.2d 318 (Colo. App. 1994); Hasbrouck v. Industrial 
Claim Appeals Office, 685 P.2d 780 (Colo. App. 1984). 

 8. Whether medical treatment for Claimant is authorized, reasonably 
necessary and related to the January 8, 2009, work injury, are questions  which are 
inextricably tied to the DIME determination yet to be made in this matter with regard to 
causation and MMI.

 9. The ALJ lacks jurisdiction to consider whether Claimant is  entitled to 
medical benefits for his right knee and left upper extremity injuries. The Colorado Court 
of Appeals held that a DIME is a prerequisite to any hearing concerning the validity of 
an authorized treating physician's finding of MMI, and, absent such a DIME, an ALJ 
lacks jurisdiction to resolve a dispute concerning that determination. Town of Ignacio v. 
Industrial Claims Appeal Office, 70 P.3d 513 (Colo. App. 2002).

ORDER

 It is therefore ordered that:

 1. The ALJ lacks jurisdiction to consider the appeal.

 2. The claim is denied and dismissed without prejudice.

 3. All matters not determined herein are reserved for future determination.

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's  order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
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further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED: February 14, 2012

Margot W. Jones
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-678-254-01

ISSUES

 The sole issue determined herein is claimant’s petition to reopen.

FINDINGS OF FACT

1. On February 2, 2004, claimant began work as a certified nursing assistant 
(“CNA”) for the employer.  

2. Claimant’s neck, shoulders, upper extremity, and cervical spine were 
symptomatic since 2000, and are not causally related to this claim.  In May 2000, 
claimant fell, resulting in upper back pain and left wrist pain.  On January 7, 
2001, an ambulance was called to claimant’s home to emergently treat claimant 
for a neck cramp when she was bending over to put on a shoe.  Claimant 
reported that a similar injury happened a week before.  Claimant told the 
ambulance crew that she was getting therapy on her right shoulder for a muscle 
strain, and she had tingling in both her hands, “[A]ll the time.”  

3. Claimant had years of treatment for upper extremity, shoulder, and neck 
region pain at the Prowers Medical Center.  On August 6, 2000, she had pain in 
her upper back just below the scapulas, from lifting, without trauma.  On July 26, 
2001, claimant had left wrist and hand pain, and a muscle strain in her forearm.  
She had injured her left wrist and forearm while working for another employer.  
On November 11, 2001, claimant had a strain to her right shoulder and trapezius 
regions.  On December 10, 2001, claimant sought treatment in the hospital for 
cervical and thoracic spine pain.

4. Claimant was back in the hospital on January 7, 2002, for acute cervical 
sprain or strain.  Cervical spine x-rays showed narrowing at the C6-C7 level. 

5. On January 24, 2002, claimant told her providers in the hospital that she 
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had 10/10 pain in her right upper extremity, right hand, bilateral shoulders, upper 
back, and trapezius.  She had numbness and tingling in these areas of her body.  
She said her symptoms prevented her from bending, walking, working, sitting, 
standing or pulling.  She was taking pain medication for her symptoms.  She was 
going to physical therapy for her arm and shoulder symptoms.  She had placed a 
knob on her steering wheel so she could drive, as otherwise her symptoms made 
driving impossible.  She reported that she sometimes had no feeling in her right 
fingers.  She could not lift her arm over her head, or across her body.  She was 
diagnosed with nerve entrapment.  She had increasing tingling and numbness 
from her elbow down her medical forearm to her first four fingers.  

6. On January 24, 2002, claimant completed a pain diagram that showed a 
dull ache in her upper back, bilateral trapezius, and the base of her neck.  She 
reported numbness, sharp pain down her right arm, and sharp pain in both 
shoulders.  She reported that the physical therapy that she had been receiving 
for her neck and upper extremities and hands  did not help her symptoms.  She 
had pain in her neck, and could not flex her head.  She complained that her 
hands felt painful and heavy and went to sleep.  She felt numbness and tingling 
in her right more than her left.  She had pain in the back of her head and neck 
when her arms go above 90 degrees.  She had trouble driving.  She felt 
numbness in all fingers on the right and halfway up her forearm.  She had 10/10 
pain the majority of the time.  She was tender everywhere on exam, and had 
limited range of motion in these areas of her body.

7. Claimant’s neck and upper extremity symptoms continued and required 
sustained medical attention after she left the hospital on January 24, 2002.  She 
received a prescription for physical therapy to treat myofascial pain syndrome 
from Donald Benton, M.D. She had pain of an 8/9 on a 10-point pain scale when 
lifting on March 27, 2002, with pain in three fingers  and symptoms in her right 
upper extremity, hand and shoulder.  She was diagnosed with chronic bilateral 
carpal tunnel syndrome on December 29, 2004.  On March 16, 2005, claimant’s 
provider at the hospital documented continued upper extremity numbness, pain, 
and tingling in claimant’s  right and left wrists and hands.  On June 15, 2005, 
claimant had x-rays of her hands due to her pain.  

8. On October 16, 2005, claimant suffered an admitted work injury when a 
resident that she was assisting began to fall.  Claimant reached for the resident 
and lowered the resident to the ground.  Claimant did not suffer immediate pain, 
but reported that she later had the onset of back pain.  

9. On October 18, 2005, claimant prepared the first report of injury for a low 
back injury.  

10. On October 19, 2005, Sonja Seufer, M.D. examined claimant, who 
reported suffering only low back pain.  Claimant testified at hearing that she also 
reported upper back pain and left arm pain.  The contemporaneous medical 
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records do not support claimant’s allegation.  Dr. Seufer diagnosed lumbar strain 
and restricted claimant to light duty work.  

11. On October 26, 2005, claimant told Dr. Seufer that her back was better.  
Dr. Seufer’s  diagnosis continued to be a lumbar strain. She released claimant to 
return to work, without restriction.  Significantly, in the “Objective” section of the 
report, Dr. Seufer noted that claimant’s neck was “Normal” on examination.  

12. On December 7, 2005, Dr. Seufer reexamined claimant, who complained 
that she had hurt her lower back on the right side.  Dr. Seufer examined 
claimant’s back, and found she had pain in her right flank and upper lumbar 
region.  She diagnosed claimant with a thoracolumbar strain.  

13. Claimant returned to Dr. Seufer on January 30, 2006.  Claimant 
complained of right flank/lumbar pain, and her right lumbar region was tender on 
exam.  Dr. Seufer diagnosed claimant with a right lumbar strain.  

14. On February 15, 2006, Dr. Seufer reexamined claimant and diagnosed 
lumbar strain.  On March 1, 2012, Dr. Seufer noted that claimant was tender in 
her lumbosacral region with full range of motion.  

15. On March 23, 2006, claimant told Dr. Seufer her back was better.  
Claimant said her physical therapy was  helping, and she had symptoms in her 
right leg to her right ankle.  Her right lower back was tender.  Dr. Seufer also 
examined claimant’s neck and noted that it was normal.  

16. On April 19, 2006, Dr. Seufer released claimant to work without 
restrictions.  Claimant returned to regular duty work for the employer.

17. On April 26, 2006, Dr. Seufer reexamined claimant, who reported that her 
back was better.  Her back had full range of motion and no tenderness.  Dr. 
Seufer determined that claimant was at maximum medical improvement (“MMI”) 
without permanent impairment or need for any additional medical treatment.  

18. On May 2, 2006, respondents filed a Final Admission of Liability for 
medical benefits  to date, pursuant to Dr. Seufer’s  determinations.  Claimant 
received the admission, but did not object and request a Division Independent 
Medical Examination (“DIME”).  

19. On May 13, 2006, claimant obtained a magnetic resonance image (“MRI”) 
of the cervical spine through her personal physician.  The MRI reportedly showed 
a herniated disc at C6-7 with left C7 nerve root compression.

20. On June 6, 2006, claimant was evaluated in a pain clinic at the hospital.  
Claimant reported that she suffered non-work-related pain in her right arm, which 
had an onset after Christmas 2005.  Her MRI findings were discussed, and she 
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was diagnosed with radicular pain.  She was referred to Dr. Zielinski for further 
workup and possible treatment for this C6-C7 nerve root compression problem.  
If claimant believed her neck condition and upper extremity symptoms, present at 
the time of MMI, were related to this claim’s injury, she would have said so, and 
not said they were not related to any work injury, and began more than two 
months after her injury in this claim happened.

21. Claimant’s left shoulder was x-rayed on January 7, 2008, and showed 
degenerative changes.  A January 15, 2008, MRI of the left shoulder showed 
degenerative joint disease, rotator cuff tendinopathy, and bone marrow edema.  
Impingement was suspected.  

22. On February 15, 2008, claimant suffered another work injury to her low 
back.  She settled that claim on May 13, 2010.

23. On September 30, 2008, claimant had x-rays of her entire spine and left 
shoulder.  Her cervical spine had moderate disc narrowing at the C6-C7 level, 
with spasm.  

24. On August 1, 2009, the employer terminated claimant’s employment.  She 
then moved to Missouri.  Her personal physician referred her to Dr. Ogg due to 
her bilateral shoulder pain.  

25. On May 17, 2010, Dr. Ogg examined claimant, who reported a history of 
left shoulder pain since 2005 and a recent April 10, 2010, fall on her right arm, 
resulting in right shoulder pain.  Dr. Ogg referred claimant for bilateral shoulder 
MRIs.  The June 14, 2010, shoulder MRIs showed no rotator cuff tears.  On June 
17, 2010, Dr. Ogg diagnosed bilateral rotator cuff tendinitis and impingement and 
mild acromioclavicular joint arthritis.  He injected the shoulders without 
improvement.  On August 2, 2010, Dr. Ogg referred claimant for a MRI of the 
cervical spine.

26. The September 9, 2010, cervical spine MRI showed a moderate left C6-7 
disc protrusion flattening the thecal sac as well as moderately severe canal and 
left foraminal stenosis.

27. Dr. Ogg referred claimant to Dr. Smithson for treatment of the neck.  On 
October 13, 2010, Dr. Smithson examined claimant, who reported the onset of 
symptoms in 2005 and that she had suffered “multiple injuries.”  She reported 
continuing neck and left shoulder pain after 2005.  Dr. Smithson diagnosed a 
large herniated disc at C6-7 and recommended surgery.  Claimant declined 
surgery at that time.

28. On June 17, 2011, Dr. Smithson reexamined claimant and reviewed the 
May 13, 2006, cervical MRI.  Dr. Smithson concluded that the C6-7 herniated 
disc was a long-standing problem.  He again recommended surgery.
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29. On October 14, 2011, claimant filed a Petition to Reopen due to a change 
of condition, with the attached June 17 report by Dr. Smithson.  

30. Claimant alleged that after she returned to full duty work, she suffered 
increased pain in her shoulders.  

31. Claimant has  failed to prove by a preponderance of the evidence that she 
suffered a change of condition as  a natural consequence of the admitted work 
injury.  Contrary to her testimony, claimant clearly suffered preexisting cervical 
and upper extremity problems, for which she had been obtaining treatment.  The 
medical records document severe and disabling cervical spine and neck 
symptoms before the work injury.  The records contradict claimant’s  testimony 
that she did not have neck symptoms before her October 2005 work injury.  
Claimant’s testimony is not credible.  The January 7, 2002, x-rays showed 
narrowing at the same C6-C7 level for which she now seeks surgery.  At hearing, 
claimant admitted that the January 24, 2002, pain diagram showed where she 
had symptoms after her October 16, 2005, injury covered by this claim.  This is 
strong evidence showing claimant’s complaints that she now alleges are related 
to the October 2005 work injury were in fact preexisting, and unaltered by this 
claim’s injury.  Most importantly, the contemporaneous medical records document 
that claimant suffered only a low back injury on October 16, 2005, and never 
reported neck or arm injuries.  The record evidence indicates that claimant was 
obtaining treatment with her personal physicians an independent neck condition 
that she knew was not related to this claim.  Otherwise, no reason existed for 
claimant not to report the problem to Dr. Seufer and object to the final admission 
of liability.   Consequently, the record evidence does not demonstrate that the 
admitted 2005 work injury aggravated the preexisting condition.  On June 6, 
2006, claimant reported that her right arm symptoms were not due to a work 
injury.  Claimant cervical spine has been symptomatic since 2002, and her disc 
pathology at C6-C7 predates this  injury.  Claimant has not presented evidence to 
show that her cervical spine, neck, or shoulder complaints, symptoms, or 
diagnoses are causally related to this claim’s injury.  At most, Dr. Smithson 
merely noted that the disc herniation was long-standing.  Although claimant’s 
cervical condition may have, in fact, worsened since MMI, she has failed to show 
that the worsening is a natural consequence of the admitted October 16, 2005, 
work injury to her low back.

CONCLUSIONS OF LAW

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. 
App. 1996) (noting that change in condition has been construed to mean a change in 
the physical condition of an injured worker). Reopening is appropriate when the degree 
of permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
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1988).  Claimant has the burden of proving these requirements, see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that her 
change of condition is  the natural and proximate consequence of the industrial injury, 
without any contribution from another separate causative factor.  Vega v. City of 
Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, 
claimant has failed to prove by a preponderance of the evidence that she suffered a 
change of condition as a natural consequence of the admitted work injury.

ORDER

 It is therefore ordered that:

1. Claimant’s petition to reopen is denied and dismissed.

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as  indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 15, 2012  /s/ original signed by:___________

Martin D. Stuber

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-597-590-01

ISSUES

 This  issue for determination is liability for a replacement lift on Claimant’s 
handicapped accessible van. 

FINDINGS OF FACT

1.On November 25, 2003, Claimant suffered a compensable injury that left him 
paralyzed and unable to use his legs. 
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2.Respondent provided an adaptive van (2004 Ford E350 Chateau) to facilitate 
Claimant’s independent transport and travel. 

3.Respondent entered into the July 2, 2004 Stipulation to resolve the dispute 
regarding the Claimant’s entitlement to an adaptive van as a covered benefit under the 
Colorado Workers’ Compensation Act. 

4.*AA, an expert in auto mechanics and adaptive vans, testified that he was familiar 
with Claimant’s  2004 Ford E350 Chateau. *AA stated that the wheelchair lift was unsafe 
and unusable. *AA testified that without the “lift”, Claimant would not be able to enter or 
exit the vehicle, which made the van no longer usable by the Claimant. 

5.*AA credibly testified that the “lift” was not a permanent fixture of the van as it was 
a piece of equipment that could be bolted and unbolted to the vehicle. *AA stated that the 
van was not usually equipped with a lift when manufactured and that the lift was added to 
the vehicle after it was manufactured. 

6.*AA credibly testified that the 2004 Ford E350’s primary purpose was to transport 
people from point “A” to point “B” and that the van was fully capable of fulfilling its primary 
purpose.

7.Per the July 7, 2004 Stipulation, the court took judicial notice that Claimant 
suffered a debilitating injury and that Claimant’s injury left him paralyzed and unable to use 
his legs.

8.Claimant does not have the use of his legs  and he is unable to independently 
transport and travel without special accommodations being made. 

CONCLUSIONS OF LAW

 Insurer is  liable for medical care that is reasonably needed to cure or relieve a 
claimant from the effects  of the compensable injury. Section 8-42-101(1), C.R.S. An 
insurer is liable for a medical apparatus  that is reasonably necessary for treatment of 
the injury or that provides  therapeutic relief from the effects of the injury. Bogue v. SDI 
Corp, 931 P.2d 477 (Colo.App. 1996). An insurer is not liable for a wheelchair-
accessible van that is  not prescribed as a medical aid to cure a claimant of his injuries 
or relieve him of the medical symptoms of his  quadriplegia. Bogue, supra. In Bowden v. 
St. Luke’s Hospital, W.C. 3-984-875 (ICAO, Nov. 12, 2003), the claimant was denied a 
lift when the claimant failed to prove that she did not have suitable alternatives for 
transportation to and from her medical appointments. 

The wheelchair-accessible van here was not prescribed as a medical aid to cure 
Claimant of his  injuries or relieve him of the medical symptoms of his quadriplegia. The 
“Stipulation RE: Adaptive Van” states that Claimant was initially provided an adaptive 
van to provide him independent travel as  opposed to relief of any physical symptoms of 
his injury. Claimant presented no evidence at hearing that he does not have suitable 

http://web2.westlaw.com/find/default.wl?docname=Ic2801373475411db9765f9243f53508a&rp=%2ffind%2fdefault.wl&sv=Full&utid=1&rs=WLW11.04&findtype=UM&fn=_top&mt=Colorado&vr=2.0&pbc=3056A068&ordoc=1996117186
http://web2.westlaw.com/find/default.wl?docname=Ic2801373475411db9765f9243f53508a&rp=%2ffind%2fdefault.wl&sv=Full&utid=1&rs=WLW11.04&findtype=UM&fn=_top&mt=Colorado&vr=2.0&pbc=3056A068&ordoc=1996117186
http://web2.westlaw.com/find/default.wl?docname=Ic2801373475411db9765f9243f53508a&rp=%2ffind%2fdefault.wl&sv=Full&utid=1&rs=WLW11.04&findtype=UM&fn=_top&mt=Colorado&vr=2.0&pbc=3056A068&ordoc=1996117186
http://web2.westlaw.com/find/default.wl?docname=Ic2801373475411db9765f9243f53508a&rp=%2ffind%2fdefault.wl&sv=Full&utid=1&rs=WLW11.04&findtype=UM&fn=_top&mt=Colorado&vr=2.0&pbc=3056A068&ordoc=1996117186
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alternatives for transportation to and from his  medical appointments. Claimant’s request 
for a lift must be denied because it is not reasonably necessary.

The issue of whether the stipulation of the parties precludes liability for the lift is 
not reached. 

ORDER

 It is therefore ordered that Claimant’s request for a replacement lift for his van is 
denied. 

All matters not determined herein are reserved for future determination.

DATED: February 15, 2012

Bruce C. Friend, ALJ

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-795-216-01

ISSUES

 Did the county overcome the permanent medical impairment rating of Dr. Milliken 
by clear and convincing evidence?

 Did claimant overcome the permanent medical impairment rating of Dr. Milliken 
by clear and convincing evidence?

 Did claimant prove by a preponderance of the evidence that he is entitled to 
Grover-type medical benefits?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. Claimant was working for the county as  a deputy sheriff on April 30, 2009, 
when he injured his non-dominant left arm and shoulder. Claimant and another 
officer were in the process of a house call, standing at the front door when a woman 
slammed the door from inside the house. Claimant attempted to stop the woman 
from closing the door with his  outstretched left arm.  Claimant's  age at the time of 
hearing was 49 years.
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2. The county referred claimant to Frederick Scherr, M.D., who first evaluated 
him on May 6, 2009. Dr. Scherr diagnosed left shoulder impingement and left elbow 
contusion. Dr. Scherr referred claimant for physical therapy treatment. When 
claimant failed to progress, Dr. Scherr referred him for a magnetic resonance 
imaging (MRI) scan of his right shoulder and for a surgical evaluation by Orthopedic 
Surgeon Kenneth Duncan, M.D.

3. Dr. Duncan examined claimant’s shoulder on June 2, 2009, and reviewed the 
MRI scan. The MRI showed dislocation of the long head of the biceps tendon and 
tendonitis of the rotator cuff. Dr. Duncan recommended surgical intervention and 
performed left shoulder surgery on June 18, 2009. Although Dr. Duncan referred him 
for post-surgical physical therapy treatment, claimant continued to complain of 
shoulder pain. On September 8, 2009, Dr. Duncan injected the subacromial space of 
claimant’s left shoulder in an attempt to address his shoulder complaints.

4. Claimant failed to progress, and Dr. Scherr referred claimant to Physiatrist 
Jeffrey A. Wunder, M.D., for a physical medicine and rehabilitation consultation on 
September 29, 2009. Dr. Wunder recommended a repeat MRI scan of claimant’s left 
shoulder. 

5. Based upon the MRI findings, Dr. Wunder referred claimant to Orthopedic 
Surgeon David Schneider, M.D., for consultation on November 20, 2009. Dr. 
Schneider diagnosed a tear of the labrum, rotator cuff tear, and subacromial 
impingement syndrome. On December 17, 2009, Dr. Schneider performed 
arthroscopic surgery on claimant’s left shoulder to repair of the superior labrum and 
rotator cuff.

6. As a result of his injury, claimant sustained disfigurement to areas  of his body 
normally exposed to public view, consisting of a 2-inch long by ¼-inch wide scar on 
the top of his left shoulder and three arthroscopic portal scars about the shoulder, 
each measuring ¾-inch long. The disfigurement is serious and entitles  claimant to 
an award of additional compensation in the amount of  .

7. Dr. Schneider followed claimant’s post-surgical progress and noted following 
his examination on January 29, 2010, that claimant’s pain response was out of 
proportion. According to Dr. Schneider, claimant reacted to very light touch over the 
shoulder with complaints of pain. 

8. Dr. Wunder released claimant to modified duty, and claimant returned to 
sedentary work at the county in February of 2010. By March 2, 2010, Dr. Wunder 
noted that claimant’s progress in physical therapy had reached a plateau and that 
his shoulder range of motion was markedly limited. Dr. Wunder suspected claimant 
was displaying signs of Complex Regional Pain Syndrome (CRPS). Dr. Wunder 
referred claimant for functional infrared thermography studies of his  left upper 
extremity, which were consistent with early development of CRPS. 
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9. On March 30, 2010, Dr. Wunder recommended that claimant continue with 
physical therapy treatment and undergo stellate ganglion blocks for both diagnostic 
and therapeutic purposes related to CRPS. Claimant underwent the first stellate 
ganglion block in early April of 2010. In April and May of 2010, claimant reported 
numbness and tingling in his left forearm and hand. On May 18, 2010, Dr. Wunder 
noted claimant displaying high pain behavior. Dr. Wunder recommended a repeat 
stellate ganglion block. Claimant underwent a series of blocks that he felt were 
ineffective in relieving his symptoms. Dr. Schneider reported on May 7, 2010, that 
the blocks failed to affect claimant’s pain pattern.

10.On August 10, 2010, Dr. Wunder recommended that claimant undergo a MRI 
scan of his cervical spine to evaluate his  complaints of numbness and tingling in his 
left forearm and hand. Claimant underwent the cervical MRI on August 19, 2010, 
which revealed multi-level degenerative changes. Dr. Wunder referred claimant for a 
diagnostic/therapeutic epidural steroid injection (ESI). On September 28, 2010, Dr. 
Wunder reported the ESI ineffective in addressing claimant’s cervical spine 
complaints.

11.Dr. Wunder referred claimant for a repeat MRI scan of his  left shoulder, which 
he underwent on October 19, 2010. The MRI revealed thinning of the rotator cuff, 
without evidence of a full-thickness tear. Dr. Wunder referred claimant back to Dr. 
Schneider to evaluate further surgical options. Dr. Wunder reported on November 9, 
2010, that Dr. Schneider felt surgery unwarranted.

12.Dr. Wunder also referred claimant to Psychologist Ron Carbaugh, Psy.D., 
who evaluated and treated him for reactive depression. Dr. Carbaugh recommended 
a course of counseling for pain and adjustment to his anticipated loss of his job with 
the county.     Claimant continued performing sedentary work at the county until Dr. 
Wunder placed him at maximum medical improvement (MMI). 

13.Dr. Wunder placed claimant at MMI on January 25, 2011, and assessed the 
permanent medical impairment from his combined losses from the injury at 31% of 
the whole person according to the American Medical Association Guides to the 
Evaluation of Permanent Impairment, Third Edition (Revised) (AMA Guides). Dr. 
Wunder determined that claimant sustained a loss of 25% of the left upper extremity, 
based upon the combination of a 15% value for loss of range of motion with a 12% 
value for moderate crepitus of the shoulder joint. Dr. Wunder converted the 25% 
upper extremity value into 15% of the whole person.  Dr. Wunder determined that 
claimant sustained a loss of 10% of the whole person based upon residual 
symptoms of mild Type I CRPS. Dr. Wunder used the central nervous system guides 
under Chapter 4.1b, Table 1, P. 109, of the AMA Guides to evaluate impairment due 
to claimant’s mild CRPS. Dr. Wunder interpreted those guides to evaluate the effect 
of mild CRPS on claimant’s left, non-preferred upper extremity. Finally, Dr. Wunder 
determined that claimant sustained a loss of 9% of the whole person based upon 
permanent mental impairment resulting from his depression.
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14.Based upon findings from a functional capacity evaluation claimant 
underwent, Dr. Wunder imposed permanent restrictions, limiting use of his left upper 
extremity to lifting, carrying, pushing, or pulling no greater than 15 pounds. Dr. 
Wunder restricted claimant from lifting above shoulder level with his left arm. Dr. 
Wunder recommended maintenance medications for a year, including MS Contin, 
Amitriptyline, and testosterone supplementation. Dr Wunder recommended 
authorization for Dr. Carbaugh to provide claimant an additional 4 to 6 counseling 
sessions. Dr. Carbaugh provided counseling services to claimant through June 17, 
2011.   

15.On February 16, 2011, the county filed a Final Admission of Liability (FAL), 
admitting liability for permanent partial disability (PPD) benefits  based upon Dr. 
Wunder’s  ratings: 25% of the upper extremity, 10% of the whole person for CRPS, 
and 9 % for permanent mental impairment. Claimant objected to the county’s FAL 
and requested a division-authorized independent medical examination (DIME) 
through the Division of Workers' Compensation. The division appointed William 
Milliken, M.D., the DIME physician. 

16.On May 24, 2011, Dr. Wunder opined that claimant’s  complaints of neck pain 
and symptoms of cervical radiculitis were non-occupational and instead related to 
the degenerative disc disease in his cervical spine.  

17.Dr. Milliken examined claimant on June 13 and 24, 2011. Dr. Milliken agreed 
with Dr. Wunder’s  determination that claimant’s complaints of cervical radiculopathy 
involve a non-occupational condition and that claimant had reached MMI. 

18.Like Dr. Wunder, Dr. Milliken rated claimant's  CRPS as impairment of the 
central nervous system affecting use of the non-preferred upper extremity under 
Chapter 4.1b, Table 1, P. 109, of the AMA Guides. Dr. Milliken however assessed 
claimant’s impairment from CRPS as more severe, warranting a 25% whole person 
value based upon his assessment of how it affected claimant’s self-care. For this 
level of severity under the AMA Guides, the rating physician must determine that a 
claimant: 

Can use the involved extremity but has  difficulty with self care activities.
(Emphasis in original). 

The assessment of the level of severity of CRPS symptoms involves exercise of 
discretion by the evaluating physician and depends upon highly subjective 
reporting by the patient. This is  in contrast to assessing mechanical shoulder 
impairment based upon measureable range of motion deficits where evaluating 
physicians should be able to obtain substantially similar measurements of those 
deficits.

19.Although Dr. Milliken failed to fully explain why he assessed a more severe 
loss of use of the left upper extremity than Dr. Wunder assessed, Dr. Milliken 
recorded the following impact of claimant’s injury upon his activities of daily living:
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[Claimant] is  unable to use the left arm in any useful manner. His personal 
hygiene is limited with the left arm. He is unable to pick up his 21-month-old 
daughter. He is unable to complete typical chores that would require use of the 
left upper extremity. Sexual function is limited to certain positions due to inability 
to use the left arm with other than marginal strength. (Emphasis added). 

Upon physical examination of claimant’s left upper extremity, Dr. Milliken found 
generalized atrophy of the left arm and forearm. 

20.As found, Dr. Wunder rated claimant’s mechanical shoulder impairment 
separately from his central nervous system impairment due to CRPS. Dr. Milliken 
explained why he rated only CRPS and not mechanical shoulder impairment:

Although I understand why Dr. Wunder rated the shoulder and the condition of 
CRPS, it is my opinion that the presence of CRPS represents the 
preponderance of impairment in this case, and that CRPS affects the 
bilateral shoulder [range of motion] and function.  Thus any attempt to 
include a shoulder rating is  difficult and potentially includes duplication in the 
rating.  As  such, I recommend that a 25% [whole person] rating for CRPS stand 
alone.(Emphasis added). 

Dr. Milliken assessed claimant’s permanent mental impairment from depression 
at 10% of the whole person.  Dr. Milliken combined the 25% value for CRPS with 
the 10% value for depression into a combined impairment of 33% of the whole 
person. Dr. Milliken’s  determination of claimant’s  permanent impairment is 
presumptively correct unless overcome by clear and convincing evidence. 

21.The county and claimant alike challenge Dr. Milliken’s  determination of 
claimant’s permanent impairment, but for different reasons. The county contends Dr. 
Wunder more correctly assessed claimant’s permanent medical impairment and that 
the PPD benefits admitted under the FAL should be upheld. 

22.Claimant contends  Dr. Milliken’s assessment of claimant’s  permanent 
impairment is  partially correct but should be combined with Dr. Wunder’s 25% upper 
extremity rating, after converting it to 15% of the whole person. Claimant contends 
his impairment should include Dr. Wunder’s 15% rating, combined with Dr. Milliken’s 
25% rating for CRPS and with his 10% rating for mental impairment.

23.Dr. Wunder disagrees with Dr. Milliken’s assessment that claimant is  “unable 
to use his left arm in any useful manner”.  Dr. Wunder attributed claimant’s 
complaints of decreased sensation in his left arm to the effects of his non-
occupational cervical radiculopathy. Throughout his treatment of claimant, Dr. 
Wunder regularly performed manual muscle testing of isolated muscle groups in 
claimant’s left upper extremity.  Crediting Dr. Wunder’s medical opinion, claimant 
consistently showed he was able to give full force against resistance.  Dr. Wunder 
stated that this shows claimant was able to maintain good strength in his  left arm. 
While Dr. Wunder opines  that claimant is able to use his left arm, this fails to show it 
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highly probable Dr. Milliken is incorrect in qualifying the term “useful manner” with 
facts he obtained from claimant concerning functional use of his left arm for personal 
hygiene, carrying his daughter, performing chores, and sexual function.

24.The county failed to show it highly probable Dr. Milliken was incorrect in 
assessing claimant’s impairment due to CRPS. Both Dr. Wunder and Dr. Milliken 
assessed claimant’s  impairment due to CRPS based upon Chapter 4.1b, Table 1, P. 
109, of the AMA Guides, which really assesses impairment caused by injury to the 
brain or spinal cord.  Use of this chapter requires the rating physician to assess 
functional loss of use of an upper extremity from a brain or spinal cord injury as 
demonstrated by how that affects activities of daily living. Dr. Wunder explained how 
this chapter is used for assessing impairment from CRPS:

[T]he Level II accreditation courses directed us to use the central nervous  system 
guidelines to try to rate CRPS.

In this particular case, the only rating that is given for upper extremities, 
according to [Table 1], is the use of digital dexterity as the indicator [of 
impairment]. Well, digital dexterity isn’t directly affected by CRPS from a shoulder 
injury.

I thought it was moderate. So if I looked down the scale of mild – top to bottom, 
mild, moderate, severe, and very severe, I thought that [claimant] fell more in the 
moderate range. So on non-preferred extremity, I gave him 10 percent. ****

Again, because Table 1 on Page 109 doesn’t describe very well rating criteria for 
CRPS, we have to kind of use our own judgment as physicians on where they 
might fit as far as … mild, moderate, severe, or very severe as the way I look at 
… the scale.

Apparently [Dr. Milliken] thought that the patient was severe, and I thought he 
was more in the vicinity of moderate.

25.Dr. Wunder’s testimony underscores the need for the rating physician to use 
clinical judgment and discretion when assessing impairment caused by CRPS under 
Table 1 of the AMA Guides. Dr. Wunder’s assessment of claimant’s impairment due 
to CRPS represents nothing more than a difference of medical opinion between him 
and Dr. Milliken. This  difference of medical opinion fails  to show it highly probable 
that Dr. Milliken is incorrect or that he misapplied the AMA Guides. 

26.Claimant failed to show it highly probable Dr. Milliken was incorrect in 
assessing claimant’s shoulder impairment under one value based upon impairment 
due to CRPS.  According to Dr. Wunder, claimant’s impairment involves a 
mechanical aspect or alteration of shoulder anatomy, measured by loss of range of 
motion of the shoulder, and a separate central nervous system dysfunction due to 
CRPS. Dr. Wunder rated the restriction in motion caused by alteration of the 
anatomy separately from the central nervous system dysfunction. Dr. Milliken 
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nonetheless assessed the presence of CRPS as the preponderant factor causing 
claimant’s impairment in this case. Dr. Milliken explained that dysfunction from 
CRPS affects range of motion and function of both of claimant’s shoulders  and upper 
extremities.  Dr. Milliken elected not to include a separate rating for mechanical 
impairment because that likely would duplicate how Dr. Milliken assessed 
impairment due to CRPS under Table 1.

27.Claimant showed it more probably true that he requires medical treatment to 
maintain his  condition at MMI. Under the FAL, the county admitted liability for 
reasonably necessary maintenance medical care. Dr. Wunder recommended 
maintenance medications  for a year, including MS Contin, Amitriptyline, and 
testosterone supplementation. Dr Wunder recommended authorization for Dr. 
Carbaugh to provide claimant an additional 4 to 6 counseling sessions. Dr. Milliken’s 
recommendation for medical maintenance care mirrors that of Dr. Wunder. Dr. 
Wunder’s  medical opinion concerning reasonably necessary medical maintenance 
care is persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Permanent Partial Disability Benefits:

The county and claimant alike argue they have overcome by clear and 
convincing evidence certain aspects  of Dr. Milliken’s determination of claimant’s 
permanent impairment. The Judge disagrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits  by a preponderance of the evidence.  Section 8-42-101, supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
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that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. The enhanced burden of proof reflects  an 
underlying assumption that the physician selected by an independent and unbiased 
tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim 
Appeals Office, 961 P.2d 590 (Colo. App. 1998). Clear and convincing evidence is 
highly probable and free from serious  or substantial doubt, and the party challenging the 
DIME physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of opinion between physicians fails to constitute error.  See, Gonzales v. 
Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

The DIME physician's finding under §8-42-107(8)(c), supra, is  generally the 
impairment rating.  DeLeon v. Whole Foods Market, Inc., W.C. No. 4-600-477 (ICAO 
November 16, 2006).  Once a party sustains the initial burden of overcoming the DIME 
physician's impairment rating by clear and convincing evidence, the ALJ's  determination 
of the correct rating is  then a matter of fact based upon the lesser burden of a 
preponderance of the evidence.  DeLeon v. Whole Foods Market, Inc., supra.  The ALJ 
is  not required to dissect the overall impairment rating into its component parts and 
determine whether each part has been overcome by clear and convincing evidence.  
DeLeon v. Whole Foods Market, Inc., supra.  

Here, the Judge found the county failed to show it highly probable Dr. Milliken 
was incorrect in assessing claimant’s impairment due to CRPS. The Judge further found 
that claimant failed to show it highly probable Dr. Milliken was incorrect in assessing 
claimant’s shoulder impairment under one value based upon impairment due to CRPS. 
The county and claimant thus failed to overcome the presumptive reliability of Dr. 
Milliken’s impairment determination by clear and convincing evidence

As found, the assessment of the level of severity of CRPS symptoms involves 
exercise of discretion by the evaluating physician and depends upon highly subjective 
reporting by the patient. This is in contrast to assessing mechanical shoulder 
impairment based upon measureable range of motion deficits where evaluating 
physicians should be able to obtain substantially similar measurements  of those deficits. 
The county failed to show it highly probable Dr. Milliken was incorrect in assessing 
claimant’s ability to use his left arm based upon facts he obtained from claimant 
concerning functional use of his left arm for personal hygiene, carrying his  daughter, 
performing chores, and sexual function.
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 The Judge concludes that the county should pay claimant PPD benefits based 
upon Dr. Milliken’s  rating of 25% of the whole person for CRPS.  The county should pay 
claimant mental impairment benefits based upon Dr. Milliken’s rating of 10% of the 
whole person, subject to the limitations under §8-41-301(2), supra.

B. Grover-Type Medical Benefits:

 Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to Grover-type medical benefits. The Judge agrees.

 Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.

The county thus is liable for authorized medical treatment reasonably necessary to cure 
and relieve the employee from the effects of the injury.  Section 8-42-101, supra; Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award for Grover-type medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).

As found, claimant showed it more probably true that he requires medical 
treatment to maintain his condition at MMI. Claimant thus proved by a preponderance of 
the evidence that he is entitled to Grover-type medical benefits.

The Judge concludes the county should provide claimant medical maintenance 
treatment consistent with Dr. Wunder’s recommendation in his report of January 25, 
2011.  

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. The county shall pay claimant a disfigurement award in the amount of 
$850.00. The county may credit against this  award any amount it has previously paid 
claimant for disfigurement benefits.
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2. The county shall pay claimant PPD benefits based upon Dr. Milliken’s 
rating of 25% of the whole person for CRPS.  

3. The county shall pay claimant mental impairment benefits  based upon Dr. 
Milliken’s rating of 10% of the whole person, subject to the limitations under §8-41-301
(2).

4. The county may credit against this award of PPD benefits and mental 
impairment benefits any amount it has previously paid claimant for these benefits.

5. The county shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due.

6. The county shall provide claimant medical maintenance treatment 
consistent with Dr. Wunder’s recommendation in his report of January 25, 2011.

7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a 
Petition to Review, see Rule 26, OACRP.   You may access a petition to review 
form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  _February 16, 2012__

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-827-690

ISSUES

1. Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of Michael 
Volz, M.D. that Claimant sustained an 8% whole person impairment rating and reached 
Maximum Medical Improvement (MMI) on June 16, 2011.
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2. Whether Claimant has presented substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his industrial injury or prevent further deterioration of his condition pursuant to 
Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).

FINDINGS OF FACT

 1. Employer is in the business of manufacturing custom architectural signs.  
Claimant worked for Employer as a sign fabricator.

 2. In May of 2010 Claimant was fabricating signs that were made of African 
Mahogany wood.  On May 3, 2010 Claimant developed a skin rash that was later 
determined to be occupational dermatitis.  Insurer subsequently admitted liability for the 
occupational dermatitis.

 3. Claimant obtained medical treatment from Authorized Treating Physician 
(ATP) Clarence Henke, M.D.  After the initial complaint of a skin rash, Claimant reported 
that he suffered shortness  of breath with nonproductive cough.  Dr. Henke diagnosed 
Claimant with occupational asthma from wood dust.  On May 11, 2010 Dr. Henke 
obtained spirometry tests and chest x-rays.  The spirometry results were normal and the 
chest x-ray reflected “bilateral pulmonary interstitial infiltrate consistent with URI or 
allergic reaction.”  Dr. Henke directed Claimant to wear a nose and mouth respirator 
mask at work.

 4. On May 26, 2010 Claimant visited personal health care provider Kaiser 
Permanente for treatment.  Claimant reported that he had begun working with African 
Mahogany wood approximately three weeks prior to developing symptoms.  He noted 
that he initially developed a rash on his hands.  His  symptoms improved when he was 
home over the weekend but returned when he went back to work.  Claimant’s medical 
records reflect that physicians were concerned that he had suffered a hypersensitivity 
reaction to African Mahogany wood but did not have objective findings to directly 
correlate the symptoms to the substance.  Kaiser sought to refer Claimant to National 
Jewish Hospital for an evaluation.

 5. On May 27, 2010 Claimant returned to Dr. Henke for an evaluation.  Dr. 
Henke referred Claimant to pulmonologist Janet Suarez, M.D. for an examination.

 6. On June 15, 2010 Claimant visited Dr. Suarez for a pulmonary 
consultation.  Dr. Suarez noted “the differential diagnosis does include occupational 
asthma, as well as hypersensitivity pneumonitis.”  She recommended a high resolution 
CT scan and spirometry.

7. A CT scan of Claimant’s  chest on June 18, 2010 showed “no airspace 
disease.”  Furthermore, pulmonary function tests and a methacholine challenge test 
conducted on June 28, 2010 showed no evidence of airflow obstruction.  Dr. Suarez 
thus observed that Claimant “may have a diagnosis of occupational asthma.  This is still 
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somewhat difficult to make … based on pulmonary function tests and methacholine 
challenge done today.”

8. On July 9, 2010 Claimant underwent additional pulmonary function and 
methacholine challenge testing.  The results were within normal limits.  However, in a 
July 20, 2010 visit with Dr. Suarez, she remarked that Claimant had returned to work 
and his symptoms had recurred.  She stated that Claimant’s  pulmonary function tests 
were “significantly reduced from his pulmonary function tests just a few weeks prior.”  
Dr. Suarez also commented that Claimant’s  methacholine challenge test reflected 
“significant worsening at level 5 and 6.”  In summarizing her findings, Dr. Suarez 
determined that Claimant “appears to have a diagnosis of occupational asthma.”  Dr. 
Suarez thus  advised Claimant that absence from his work environment was the most 
important preventative measure.  She therefore recommended that Claimant explore a 
different occupation.

9. On July 22, 2010 Claimant returned to Dr. Henke for an examination.  Dr. 
Henke determined that Claimant suffered from “occupational dermatitis  and 
occupational asthma to wood dust.”  Dr. Henke noted that Claimant could return to work 
in a full body suit.

 10. Claimant’s last day of work for Employer was July 22, 2010.  Employer 
stated that it was unable to accommodate Claimant’s work restrictions.  Claimant has 
thus not worked since July 22, 2010.

 11. On October 4, 2010 Claimant underwent an independent medical 
examination with pulmonologist Lawrence Repsher, M.D.  Dr. Repsher noted Claimant 
“says that he has always been highly sensitive to wood smoke, as well as grilling and 
[chimney] smoke.”  He also commented that Claimant had a history of allergies and that 
“skin prick testing at age 21 revealed reactions to trees, grasses, dusts, and molds – all 
of which were minor in severity, except for a major reaction to shellfish antigen.”  
Claimant described his symptoms to Dr. Repsher to include hoarseness, shortness of 
breath, chest pain, wheezing, and constant cough.  Dr. Repsher observed that Claimant 
“has never had evidence of asthma on spirometry, but has had two unequivocally 
negative methacholine tests and an entirely negative ENT (ears, nose, throat) 
evaluation of his  larynx.”  Based on his review of prior testing results and physical 
examination, Dr. Repsher concluded that Claimant “ha[d] no objective evidence of 
asthma or any other respiratory disease or condition.”  Dr. Repsher also remarked that 
Claimant did not require additional evaluation or treatment.

 12. In November 2010 Brian J. Beatty, D.O. became Claimant’s ATP.  
Claimant reported that he was doing “fairly well” and continued to take his medications.  
Dr. Beatty noted a diagnosis of occupational asthma. 

 13. On December 13, 2010 Claimant returned to Dr. Suarez for an evaluation.  
In considering Claimant’s diagnosis, Dr. Suarez remarked “occupational asthma vs. 
RADS now if inhaled steroids.”  She commented that Claimant’s condition had “possibly 
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resolved or reaction specific to work exposures.”  Dr. Suarez directed Claimant to return 
to her clinic on as needed basis.

 14. On December 15, 2010 Claimant returned to Dr. Beatty for an 
examination.  Claimant reported that he was doing well and had not had any “bouts of 
shortness of breath or problems breathing.”  He had been off of Advair for one month, 
had been around fires, had traveled and had a cold without problems.  Dr. Beatty noted 
that Claimant had been released from the care of Dr. Suarez because “she feels it was 
more likely an allergic reaction as opposed to occupational asthma.”  He felt Claimant 
was “functioning normally” but directed Claimant to contact him if there were any 
additional problems.  Dr. Beatty thus determined that Claimant had reached MMI with 
no impairment.  He returned Claimant to full duty work status.

 15. On June 16, 2011 Claimant underwent a DIME with allergist and 
immunologist Michael A. Volz, M.D.  He noted that, since Claimant left Employer in July 
2010, “all skin rashes have completely resolved without recurrence at all [and] chest 
and upper respiratory symptoms have continued but are not as severe.”  Dr. Volz 
reported that Claimant had suffered a past history of allergies and African Mahogany 
wood was introduced into Claimant’s work environment two to three months prior to the 
onset of his symptoms.  He diagnosed Claimant with “(1) Recurrent bronchitis, (2) Rhino 
conjunctivitis [and] (3) Contact Allergic versus Irritant dermatitis.”  Dr. Volz explained that 
Claimant did not meet the criteria for asthma because “pulmonary function tests 
consistently have always  been within normal limits.”  He specifically noted that Claimant 
had undergone two methacholine challenge tests but neither test yielded a positive 
result.  Claimant’s longstanding history of allergies  suggested to Dr. Volz that his 
“current rhino sinusitis symptoms seem[ed] to increase following the introduction of the 
African Mahogany wood.  This  problem has continued, although has improved since 
leaving the work environment several months ago.”  Dr. Volz commented that Claimant’s 
“contact dermatitis” had subsided many months ago and had not returned.

 16. Dr. Volz concluded that Claimant had reached MMI as of the date of his 
examination.  Using Chapter 5, Table 8 of the AMA Guides to the Evaluation of 
Permanent Impairment, 3rd Edition (revised) (AMA Guides), Dr. Volz assigned Claimant 
a 5% whole person impairment for recurrent bronchitis.  He remarked that Claimant had 
a class 1 impairment, but noted that “at no point in time were these lung function tests 
ever reduced below a ‘normal’ level.  The DLCO test also was normal as were other 
components used for impairment determination of the respiratory system.”  Based on 
Chapter 9, Table 5 of the AMA Guides, Dr. Volz gave Claimant a 2% whole person 
impairment for rhino conjunctivitis.  Finally, using Chapter 13, Table 1 of the AMA 
Guides, Dr. Volz assigned Claimant a 1% whole person impairment for contact 
dermatitis.  Based on the combined values  chart, Dr. Volz assigned Claimant a total 8% 
whole person impairment rating.

 17. Dr. Repsher testified at the hearing in this matter.  He agreed with Dr. 
Beatty that Claimant had suffered a transitory allergic reaction.  Dr. Repsher explained 
that Claimant’s test results  revealed that he did not suffer from asthma and did not 
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warrant a permanent impairment.  He disagreed with the June 16, 2011 MMI date 
assigned by Dr. Volz.  Dr. Repsher noted that both Dr. Beatty and Dr. Suarez had 
concluded that Claimant reached MMI in December 2010.  He commented that 
Claimant was functioning normally, his  problem had resolved and medical maintenance 
benefits were not required.

 18. Dr. Repsher explained that Claimant has no objective evidence of asthma 
or any other respiratory disease as a result of his work for Employer.  He commented 
that an impairment rating for a respiratory condition must be based on objective 
evidence and not subjective complaints.  Dr. Repsher specifically noted Dr. Volz’s report 
that “calculations of results  of every lung function test for this patient, the 4 FEV 1 and 
FVC were greater than 80% of predicted.  Additionally, the FEV1/FVC ratio consistently 
was greater than 0.70.”  He compared Dr. Volz’s statement to the criteria listed for a 
Class 1 impairment in Chapter 5, Table 8 of the AMA Guides.  The section refers to 
“FVC equal to or greater than 80% of predicted and FEV1 equal to or greater than 80% 
of predicted, and FEV1/FVC equal to or greater than 70% and DCO equal to or greater 
than 80% of predicted.”  Dr. Repsher commented that Claimant fully satisfies the criteria 
for Class 1 impairment.  However, the class 1 table provides no whole person 
impairment.  Therefore, Dr. Repsher summarized that Dr. Volz failed to properly apply 
the AMA Guides in assigning Claimant a 5% impairment rating for recurrent bronchitis.  
Dr. Repsher also disagreed with Dr. Volz’s assignment of a 2% whole person 
impairment for rhino conjunctivitis because Claimant did not satisfy the criteria set forth 
at Chapter 9, Table 5 of the AMA Guides.  Dr. Repsher also disagreed with Dr. Volz’s 
assignment of a 1% whole person impairment for contact dermatitis because signs or 
symptoms of a skin disorder were not present when Dr. Volz performed the DIME.  In 
fact, Dr. Repsher noted that Dr. Volz specifically stated that Claimant presented with “no 
rashes” and that the contact dermatitis “subsided many months ago and has not 
returned.”  Finally, Dr. Repsher explained that it would be improper to give Claimant an 
impairment rating using Chapter 9, Table 5 of the AMA Guides because Claimant does 
not have any of the conditions specified in the Table.  Instead, the Table addresses 
impairment not directly related to lung function.

 19. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr. Volz.  Dr. Volz assigned Claimant a 5% whole person 
impairment for recurrent bronchitis, a 2% whole person rating for rhino conjunctivitis  and 
a 1% whole person rating for contact dermatitis.  Combining the ratings yields an 8% 
total whole person impairment.  Dr. Volz determined that all of Claimant’s pulmonary 
function tests  consistently have been within normal limits.  He specifically noted that 
“calculation of results of every lung function test for this  patient, the 4 FEV1 and FVC 
were greater than 80% of predicted.  Additionally, the FEV1/FVC ratio consistently was 
greater than 0.70.”  Despite Dr. Volz’s statement, which tracks  almost verbatim the 
criteria for a class I impairment (“0% - No impairment of the Whole Person”) under 
Chapter 5, Table 8 of the AMA Guides, he assigned Claimant a 5% whole person 
impairment for recurrent bronchitis.  However, Dr. Repsher persuasively testified that Dr. 
Volz failed to properly apply the AMA Guides in assigning Claimant a 5% whole person 
impairment rating for recurrent bronchitis.  He explained that Table 8 of Chapter 5 of the 
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AMA Guides provides no rating for a class 1 impairment.  Moreover, ATP Dr. Beatty 
determined that Claimant had reached MMI with no impairment on December 15, 2010.  
Claimant had been off of Advair for one month, had been around fires, had traveled and 
had a cold without problems.  Dr. Beatty also noted that Claimant had been released 
from the care of Dr. Suarez on December 13, 2010 because “she feels it was more 
likely an allergic reaction as opposed to occupational asthma.”

20. Dr. Volz also erroneously assigned Claimant a 2% whole person 
impairment rating for rhino conjunctivitis.  Dr. Volz predicated the 2% impairment rating 
on Chapter 9, Table 5 of the AMA Guides.  However, Dr. Volz never stated that 
Claimant’s work-related exposure caused rhino conjunctivitis.  Instead, he commented 
that Claimant’s  long history of allergies “would suggest that the current rhino sinusitis 
symptoms seem to increase following the introduction of the African mahogany wood.”  
However, Dr. Repsher explained that Dr. Volz failed to properly follow Chapter 9, Table 5 
of the AMA Guides because Claimant failed to meet the impairment criteria because a 
recognized air passage defect does not exist.  Furthermore, ATP Dr. Beatty remarked 
that Claimant was doing well and had not had any “bouts  of shortness of breath or 
problems breathing.”  Dr. Beatty thus determined that Claimant had not suffered any 
impairment as a result of his work for Employer.  Finally, Dr. Volz failed to properly follow 
the AMA Guides when he assigned Claimant a 1% whole person impairment for contact 
dermatitis.  No signs or symptoms of a skin disorder were present at the time of the 
DIME examination as required by Chapter 13, Table 1 of the AMA Guides.  Because 
Respondents have overcome Dr. Volz’ DIME opinion by clear and convincing evidence, 
the opinion of ATP Dr. Beatty is appropriate.  Claimant attained MMI on December 15, 
2010 with no impairment.

 21.   Claimant has failed to present substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his industrial injury or prevent further deterioration of his condition.  When 
Claimant last visited Dr. Suarez she recommended that he remain off inhalers and 
return to the clinic on an as-needed basis.  Similarly, when Dr. Beatty placed Claimant 
at MMI with no impairment he noted that Claimant was functioning normally and 
maintenance after MMI was not required.  Accordingly, Claimant has failed to establish 
that he is entitled to receive medical maintenance benefits.

  

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is  more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
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104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker 
or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

Overcoming the DIME

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005).

5. A DIME physician's  findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-107
(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 (Colo. 
App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that it is 
“highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to 
overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this  evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
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accorded the DIME physician’s findings.  Id.  Proof of a deviation “constitutes some 
evidence, which the ALJ may consider in determining whether the challenge to the 
rating should be sustained.”  In Re Logan, W.C. 4-679-289 (ICAP, Apr. 3, 2009).  
Whether the DIME physician properly applied the AMA Guides to determine an 
impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, W.C. No. 
4-677-750 (ICAP, Apr. 16, 2008).

 7. As found, Respondents have produced clear and convincing evidence to 
overcome the DIME opinion of Dr. Volz.  Dr. Volz assigned Claimant a 5% whole person 
impairment for recurrent bronchitis, a 2% whole person rating for rhino conjunctivitis  and 
a 1% whole person rating for contact dermatitis.  Combining the ratings yields an 8% 
total whole person impairment.  Dr. Volz determined that all of Claimant’s pulmonary 
function tests  consistently have been within normal limits.  He specifically noted that 
“calculation of results of every lung function test for this  patient, the 4 FEV1 and FVC 
were greater than 80% of predicted.  Additionally, the FEV1/FVC ratio consistently was 
greater than 0.70.”  Despite Dr. Volz’s statement, which tracks  almost verbatim the 
criteria for a class I impairment (“0% - No impairment of the Whole Person”) under 
Chapter 5, Table 8 of the AMA Guides, he assigned Claimant a 5% whole person 
impairment for recurrent bronchitis.  However, Dr. Repsher persuasively testified that Dr. 
Volz failed to properly apply the AMA Guides in assigning Claimant a 5% whole person 
impairment rating for recurrent bronchitis.  He explained that Table 8 of Chapter 5 of the 
AMA Guides provides no rating for a class 1 impairment.  Moreover, ATP Dr. Beatty 
determined that Claimant had reached MMI with no impairment on December 15, 2010.  
Claimant had been off of Advair for one month, had been around fires, had traveled and 
had a cold without problems.  Dr. Beatty also noted that Claimant had been released 
from the care of Dr. Suarez on December 13, 2010 because “she feels it was more 
likely an allergic reaction as opposed to occupational asthma.”

 8. As found, Dr. Volz also erroneously assigned Claimant a 2% whole person 
impairment rating for rhino conjunctivitis.  Dr. Volz predicated the 2% impairment rating 
on Chapter 9, Table 5 of the AMA Guides.  However, Dr. Volz never stated that 
Claimant’s work-related exposure caused rhino conjunctivitis.  Instead, he commented 
that Claimant’s  long history of allergies “would suggest that the current rhino sinusitis 
symptoms seem to increase following the introduction of the African mahogany wood.”  
However, Dr. Repsher explained that Dr. Volz failed to properly follow Chapter 9, Table 5 
of the AMA Guides because Claimant failed to meet the impairment criteria because a 
recognized air passage defect does not exist.  Furthermore, ATP Dr. Beatty remarked 
that Claimant was doing well and had not had any “bouts  of shortness of breath or 
problems breathing.”  Dr. Beatty thus determined that Claimant had not suffered any 
impairment as a result of his work for Employer.  Finally, Dr. Volz failed to properly follow 
the AMA Guides when he assigned Claimant a 1% whole person impairment for contact 
dermatitis.  No signs or symptoms of a skin disorder were present at the time of the 
DIME examination as required by Chapter 13, Table 1 of the AMA Guides.  Because 
Respondents have overcome Dr. Volz’ DIME opinion by clear and convincing evidence, 
the opinion of ATP Dr. Beatty is appropriate.  Claimant attained MMI on December 15, 
2010 with no impairment.
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Medical Maintenance Benefits

9. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent 
further deterioration of his  condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 
710-13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 
(Colo. App. 1995).  The determination of whether a particular treatment modality is 
reasonable and necessary to treat an industrial injury is a factual determination for the 
ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 
3-920-202 (ICAP, Nov. 13, 2000).  Whether a claimant has presented substantial 
evidence justifying an award of Grover medical benefits is  one of fact for determination 
by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 P.2d 
701, 704 (Colo. App. 1999).

 10. As found, Claimant has failed to present substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his industrial injury or prevent further deterioration of his condition.  When 
Claimant last visited Dr. Suarez she recommended that he remain off inhalers and 
return to the clinic on an as-needed basis.  Similarly, when Dr. Beatty placed Claimant 
at MMI with no impairment he noted that Claimant was functioning normally and 
maintenance after MMI was not required.  Accordingly, Claimant has failed to establish 
that he is entitled to receive medical maintenance benefits.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr.  Volz that Claimant sustained an 8% whole person impairment 
rating and reached MMI on June 16, 2011.  Claimant reached MMI on December 15, 
2010 with no permanent impairment.

 2. Claimant is not entitled to receive medical maintenance benefits.

3. Any issues not resolved in this Order are reserved for future 
determination.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
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Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 16, 2012.

Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-839-746

STIPULATIONS

 The Court approved the following stipulations of the parties presented at the 
commencement of the hearing:

 1. Claimant earned an average weekly wage (“AWW”) of $787.08.

 2. The total amount of temporary disability benefits, including amounts due 
for both temporary total disability and temporary partial disability, is $2,840.00.  

ISSUES

 Based upon the stipulations reached by the parties immediately prior to the 
hearing, the following was the sole issue presented for consideration:

 1. Whether the Claimant has established by a preponderance of the 
evidence that the medical treatment he received at Swedish Medical Center on 
October 29, 2010 was reasonable and necessary? 

FINDINGS OF FACT

 1. The Claimant is  an engineering technician who was employed by 
Employer on October 21, 2010 when he suffered an admitted injury (see Claimant’s 
Exhibit 1 and Respondent’s Exhibit A, p. 1).  

 2. As an engineering technician, the Claimant testified that he works on 
investigations after explosions and fires.  On October 21, 2010, the Claimant was 
building a model of a converted 1-car garage to scale to duplicate gas concentrations.  
While he was moving, cutting and assembling lumber to build wall sections for testing, 
he started to feel pain in his right scapula (Respondent’s Exhibit A, p. 1).  
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 3. The Claimant testified credibly that he did not report the injury on October 
21, 2010 when it occurred as he believed the symptoms would go away.  The Claimant 
did not report the injury during the following week either because he was leaving for a 
scheduled vacation to hunt elk in Western Colorado.  However, he returned home from 
his vacation early due to the continued pain and his inability to carry a rifle in his right 
hand or wear a backpack (Respondent’s Exhibit b, p. 2).  

 4. When the Claimant returned to work after his scheduled vacation, he 
reported the symptoms and the injury to Employer on October 28, 2010 (Respondent’s 
Exhibit A).  The Claimant saw Dr. Rick Artist at Downtown Medical Center on October 
28, 2010.  He reported “moderate discomfort in his right upper back/shoulder area” that 
started at the end of the day on Thursday October 21, 2010.  He also reported that 
although the Claimant anticipated that the symptoms would subside, “the discomfort in 
his right shoulder blade area has persisted throughout the week and doesn’t seem to be 
much better....” The Claimant told Dr. Artist that he had difficulty sleeping, he was unable 
to get comfortable and if he does get to sleep, the slightest movement would trigger a 
sharp pain that wakes him up.  Dr. Artist assessed the Claimant with “right upper back/
scapular strain with spasm, muscular.”  Dr. Artist prescribed Percocet and Flexeril and 
encouraged him to continue with Advil.  He was to return for follow-up the next week 
and “i f symptoms have not signif icantly improved, consider physiatry 
consultation” (Respondent’s Exhibit B, pp. 2-3).  

 5. The Claimant testified that he took the medications prescribed by Dr. Artist 
that night but the pain continued and the Claimant could not lie down due to the pain.  
He testified credibly that he was panicked and miserable as a result of the pain.  At the 
hearing the Claimant testified that he remembered the pain to be “severe.”  

 6. Per his credible testimony at the hearing, the Claimant stated that when 
he woke up the next day on October 29, 2010, he called Dr. Artist’s  office and left a 
message.  He was not sure if it was a recording or a live person, but he stated that he 
was in pain and he was going to the hospital.

 7. The Claimant registered at Swedish Medical Center at 8:56 A.M. on 
October 29, 2010.  The “history of present illness” section reported in the medical record 
contains some internally contradictory language.  On the one hand, it states, “severity is 
described as  being mild.”  However, it is also noted that “it has become recently worse” 
and “the quality is noted to be sharp, aching, ‘pain’ and similar to prior episodes.”  Yet, 
the record also states “patient has not had similar symptoms previously” (Claimant’s 
Exhibit 5, Respondent’s  Exhibit C, p. 10).  Upon physical examination, it was noted that 
the right scapula area exhibited “moderate tenderness” there was also limited range of 
motion in the right arm secondary to pain with adduction and extension (Claimant’s 
Exhibit 5, Respondent’s Exhibit C, p. 11).  The clinical impression was reported as 
“acute upper extremity pain involving the right shoulder” (Claimant’s Exhibit 5, 
Respondent’s Exhibit C, p. 12).  The nursing notes indicate that upon arrival, the 
Claimant was “alert” and “appears in pain” (Claimant’s Exhibit 5, Respondent’s Exhibit 
C, p. 15).  During his time at the emergency room, the Claimant also had an x-ray taken 



200

of his right scapula that was  negative for fracture.  The ER physician, Dr. Gretchen 
Hinson, counseled the Claimant and “considered fracture, osteomyelitis, septic, 
compartment syndrome, fasciitis, schemia and embolism as possible cause of upper 
extremity pain in this patient.”  Dr. Hinson also noted “possible cervical radiculopathy” in 
her clinical impression. (Claimant’s  Exhibit 5, Respondent’s Exhibit C, p. 12).  The 
Claimant was discharged from the emergency room at 11:47 and it was noted that his 
condition at departure was “unchanged” (Claimant’s Exhibit 5, Respondent’s Exhibit C, 
p. 15).  Dr. Hinson noted that the discharge decision was based on the following: 
“patient’s condition is stable, patient’s  exam is stable, no seriously abnormal test results, 
stable condition on repeat exam, social support is adequate, transportation is available, 
follow up is availae (sic), clinical impression is consistent with outpatient 
treatment”  (Claimant’s Exhibit 5, Respondent’s  Exhibit C, p. 12).  Dr. Hinson advised 
the Claimant to continue to take Altac, Crestor, Flexeril, Percocet, Toprol and, in addition 
prescribed Decadron, Dilaudid and Valium.  The Claimant was advised to follow up with 
his worker’s compensation doctor (Claimant’s Exhibit 5, Respondent’s Exhibit C, p. 13).  
There was no evidence in the record that the Claimant returned to the emergency room 
for any follow up treatment.  

 8. The Claimant was billed $2,335.47 for the emergency room treatment at 
Swedish Medical Center, including the x-ray (Claimant’s Exhibit 3).  The Claimant was 
also billed an additional $246.00 from Beacon Medical Services for the physician 
services Dr. Gretchen Hinson provided at Swedish Medical Center on October 29, 2010.  
Insurer denied these bills  on the grounds that compensability was not established and 
the provider was not authorized (Respondent’s Exhibits F and G).

 9. There is  a medical note prepared by Dr. Artist per a phone conversation 
with the Claimant on October 29, 2010, noting that the Claimant, “called the office 
stating that his shoulder and neck pain had worsened to the point that he decided to go 
to the emergency room at Swedish this  morning.”  The Claimant advised that the ER 
physician did an x-ray and it looked fine but that she suggested that an MRI might be 
warranted.  The Claimant also advised Dr. Artist that he was given prescriptions  for 
Decadron, Dilaudid and Valium.”  Dr. Artist “advised [the Claimant] to continue with the 
medication as prescribed.  Would like to have him sign a release to get his medical 
records from the Swedish ER visit” (Respondent’s Exhibit D, p. 25).  

 10. The Claimant saw Dr. Artist for a follow up examination on November 1, 
2010.  The medical record notes that, “since the emergency room visit late last week, 
his symptoms have not improved or changed.  He still has marked difficulty sleeping 
despite the Dilaudid and Valium…he is still unable to sleep more than a couple of 
hours…he was unable to tolerate the sling that I had given him last week…He still notes 
difficulty turning his  head to the left or reaching up or out with his right arm.”  Dr. Artist 
notes that the Claimant was “obviously very tired and uncomfortable appearing” upon 
examination.  Dr. Artist noted the plan was to obtain an MRI of the lower cervical spine 
as soon as  possible and he refilled the Dilaudid prescription (Respondent’s Exhibit D, p. 
26).  As of November 8, 2010, when the Claimant next saw Dr. Artist for follow up, the 
Claimant’s pain continued to be reported as “quite severe and interfering with sleep” 
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and it was noted that the Claimant had limited use of his right arm due to pain.  The MRI 
was still not scheduled but was planned and the Claimant denied a need for refill of the 
Dilaudid at that point (Respondent’s Exhibit D, p. 27).

 11. At the November 15, 2010 follow up appointment the Claimant had with 
Dr. Artist, the Claimant reported the “pain is about the same” and that he was “finding it 
extremely difficult to sit or stay in one position for a long time.”  Dr. Artist noted the 
Claimant used Dilaudid primarily at night and at home as it makes him fairly sedated 
and used Percocet during the day.  The prescriptions for Dilaudid and Percocet were 
refilled and work restrictions were continued (Respondent’s Exhibit D, p. 28). 

 12. The Claimant continued to treat with Dr. Artist for follow up on his  right 
neck and upper back pain.  Dr. Artist placed the Claimant at MMI on September 30, 
2001 and provided a combined whole person impairment rating of 15%.  In the narrative 
medical record setting forth the impairment rating, Dr. Artist noted:

 [The Claimant] is a 54-year-old, right-hand dominant, male who 
presented initially on 10/28/10 with an injury that occurred on 10/23 as he 
was building sections of the wall for some engineering testing.  He noted 
some discomfort the day in the evening of the injury, but the discomfort did 
not go away as he had anticipated with some rest and sleep.  The 
symptoms worsened, interfering with sleep, work, and recreational 
activities.  Symptoms were initially felt to be muscle skeletal/strain of the 
right upper back and scapula.  However, his symptoms continued to 
worsen and was seen at the emergency room at Swedish Hospital at the 
end of October, and consideration of cervical disc disease was 
entertained.  He subsequently had a cervical MRI, 11/22/11, which 
revealed moderate to severe narrowing of most of the right cervical 
foramina and mild to moderate narrowing of the left cervical foramina.

 Ultimately, a significant portion of the Claimant’s impairment was attributed to the 
cervical condition (Respondent’s Exhibit H, pp. 43-44).  

 13. On July 8, 2011, Dr. Henry J. Roth, M.D. provided an opinion to Insurer on 
the issue of whether or not the medical treatment received by the Claimant at Swedish 
Medical Center was reasonable and necessary.  Based upon his review of unidentified 
medical records, Dr. Roth determined that the Claimant was interviewed and examined 
by Dr. Artist and provided with narcotic medication and a muscle relaxer and work 
limitations.  Dr. Roth also determined that the Claimant had “access to and knew how to 
contact Dr. Artist’s  office on the morning of 10/29/2010.  Dr. Roth also determined that 
the Claimant “did not report a change of worsening or any symptoms to suggest an 
emergency on 10/29/2010.”  Ultimately, Dr. Roth opined that, 

 the emergency room evaluation on the morning of 10/29/10 was not 
medically reasonable or necessary.  However, I must add that the decision 
to utilize the emergency room was not based on physician determined 
medical necessity or reasonableness but rather claimant anxiety or 
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perhaps lack of confidence in the evaluation that he received by Dr. Artist 
the day before….The ER visit on 10/29/2010 was superfluous.  Nothing 
was accomplished.  The emergency room visit was  redundant with the 
services already being provided.  

 14. At the hearing, Dr. Roth testified largely consistent with his written report, 
adding that the Claimant’s October 29, 2010 visit to Swedish Medical Center was not for 
a “bona fide” medical emergency.  Rather it was Dr. Roth’s opinion that the Claimant 
was frustrated and having an emotional response.  Dr. Roth found that there was no 
new condition although possibly the intensity was different.  

 15. Dr. Roth’s report and testimony are in direct conflict with credible and 
persuasive evidence presented in this case.  The intensity of the Claimant’s  pain 
increased enough for him to feel the need to go to the emergency room.  There is no 
persuasive evidence that the Claimant did this to circumvent the worker’s  compensation 
scheme or that the Claimant routinely seeks emergency medical care in lieu of 
scheduled physician appointments.  Indeed, the Claimant only sought emergency 
medical care one time during treatment for his October 21, 2010 work injury.  Moreover, 
at the visit, the emergency room physician considered a number of conditions and 
diagnoses and first proposed that an MRI would be appropriate for further assessment 
of the Claimant’s  condition.  The emergency room physician, Dr. Hinson also prescribed 
different medications than those provided by Dr. Artist the prior day which were not 
giving the Claimant the anticipated relief, which Dr. Artist later refilled.  In the afternoon 
of October 29, 2010 when Dr. Artist spoke with the Claimant about the emergency room 
visit, the Claimant notified Dr. Artist of the additional medication prescriptions  rather than 
concealing this information and exhibiting drug-seeking tendencies. Dr. Artist even 
noted that he wanted a release of medical information so that he could obtain the 
records from Swedish so that the information could be used in the Claimant’s continued 
treatment.  Moreover, in the narrative report in which Dr. Artist confirms the date of MMI 
for the Claimant and provides an impairment rating, Dr. Artist notes that the emergency 
room visit was precipitated by a worsening of the Claimant’s  symptoms and different 
conditions were “entertained” as a result of that visit.  Most notably, focus on purely 
muscle skeletal strain of the right upper back and scapula was broadened to include the 
consideration of the cervical disc disease which was ultimately diagnosed by Dr. Artist, 
in part based on an MRI originally recommended by the emergency room physician.  
Rather than being unreasonable and unnecessary, the evidence demonstrates that the 
Claimant’s future treatment was modified based upon the emergency room visit, with 
medications being altered and a different condition being considered as the generator of 
the Claimant’s pain symptoms.  

CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits  to injured workers at a reasonable cost to employers, without the 
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necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden 
of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents  and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201, C.R.S.

1. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

2. The ALJ's  factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. Medical Benefits – Reasonably Necessary 

 Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects  of the injury.  Section 8-42-101, C.R.S; Colorado 
Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716 (Colo. 1994).  Although Respondents  are 
liable for medical treatment that is reasonably necessary to cure and relieve the effects 
of the industrial injury, Respondents may, nevertheless, challenge the reasonableness 
and necessity of current or newly requested treatment notwithstanding its position 
regarding previous medical care in a case. See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment or modality is reasonable and 
necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999); In re of Parker, W.C. No. 4-517-537 (ICAO, May 31, 2006); In re 
Frazier, W.C. No. 3-920-202 (ICAO, Nov. 13, 2000).

1. The claimant bears the burden of proof to establish the right to specific 
medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 
1990).  Factual determinations related to this issue must be supported by 
substantial evidence in the record. Section 8-43-301(8), C.R.S.  Substantial 
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evidence is that quantum of probative evidence which a rational fact finder would 
accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 
415 (Colo. App. 1995).

2. Emergency Medical Care

3. Under C.R.S. § 8-43-404(5)(a), the Employer or Insurer is  afforded the right 
in the first instance to select a physician to treat the injury.  Once an ATP has 
been designated the claimant may not ordinarily change physicians or employ 
additional physicians without obtaining permission from the insurer or an ALJ.  If 
the claimant does so, the respondents are not liable for the unauthorized 
treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999). 

 However, in an emergency situation, an employee need not give notice to the 
employer nor await the employer's choice of a physician before seeking medical 
attention. A medical emergency allows an injured party the right to obtain treatment 
without undergoing the delay inherent in notifying the employer and obtaining his 
referral or approval.  However, once the emergency has ended, the employee must give 
notice to the employer of the need for continuing medical service and the employer then 
has the right to select a physician.  Sims v. Industrial Claim Appeals Office of State of 
Colo., 797 P.2d 777 (Colo. App. 1990). 
 
 Awards of emergency medical treatment have been upheld where the claimant's 
condition was so acute, and the need for treatment so immediate, that the claimant 
could not reasonably wait for authorization or a hearing to obtain permission for the 
treatment. See Lucero v. Jackson Ice Cream, W.C. No. 4-170-105 (January 6, 1995); 
Ashley v. Art Gutterson, W.C. No. 3-893-674 (January 29, 1992).  However, 
compensable emergency treatment is  not restricted to such circumstances. Lutz v. 
Western Pacific Airlines, Inc., W.C. No. 3-333-031 (ICAO, December 27, 1999).  There 
is  no precise legal test for determining the existence of a medical emergency. Rather, 
the question of whether the claimant has proven a bona fide emergency is dependent 
on the particular facts and circumstances of the claim. The question of whether a bona 
fide emergency exists is  one of fact and is dependent on the circumstances of the 
particular case. An ALJ's  determination whether there was a bona fide emergency or not 
will be upheld if supported by substantial evidence. Hoffman v. Wal-mart Stores, Inc., 
W.C. No. 4-774-720 (ICAO, January 12, 2010); Timko v. Cub Foods, W. C. No. 
3-969-031 (ICAO, June 29, 2005).  

Application of the Law to the Fact of this Case
 The Claimant was referred to and saw his authorized treating physician for the 
first time on October 28, 2010 for a work injury he originally suffered on October 21, 
2010 due to worsening pain symptoms that were not dissipating as the Claimant 
originally believed they would.  He received medications for pain and muscle relaxers 
and he took them that evening.  However, as  the evening progressed, the symptoms 
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became worse and prevented the Claimant from sleeping.  By the time the Claimant 
awoke in the morning, the Claimant’s pain was intense enough for him to consider 
emergency room treatment and he went to Swedish Medical Center for care.  It is 
irrelevant whether or not he attempted to contact his authorized treating physician 
before or after the ER visit since emergency treatment does not require notice or 
approval.  However, once the emergency has  ended, then notice must be given and the 
patient needs to return to the authorized treating physician for continuing care. 
 Here, the main contention is  whether or not this was a “bona fide emergency.”  
The ALJ finds that the visit to Swedish Medical Center did constitute a bona fide 
emergency.  A Claimant should not fear repercussions for obtaining emergency medical 
care when there is a reasonable and authentic belief that a medical condition is 
worsening due to an escalation of symptoms.  Here, the Claimant credibly testified that 
the increase in the intensity of the pain and his  anxiety regarding how his  medical 
condition appeared to be progressing presented a situation that he believed to be a true 
emergency.  In looking at the whole picture over the course of the Claimant’s treatment, 
seeking emergency treatment at Swedish Medical Center is  found to be reasonable and 
necessary.  This was the one and only emergency care visit over the course of the 
Claimant’s treatment for this work injury and the evidence does not support an inference 
that the Claimant was attempting to circumvent the workers’ compensation scheme to 
obtain inappropriate treatment or additional medications.  
 In fact, the information gleaned as  a result of the emergency room visit was 
ultimately incorporated by his authorized treating physician Dr. Artist in the diagnosis 
and continued care of the Claimant.  The Claimant’s authorized treating physician 
changed the medications that he had originally prescribed to the Claimant to include 
those prescribed by the emergency room physician.  However, even more telling is the 
fact that in Dr. Artist’s narrative confirming the date of MMI and providing an impairment 
rating for the Claimant, Dr. Artist notes that different conditions were “entertained” as a 
result of that visit.  Most notably, focus on purely muscle skeletal strain of the right upper 
back and scapula was  broadened to include the consideration of the cervical disc 
disease which was ultimately diagnosed by Dr. Artist, in part based on an MRI 
recommended by the emergency room physician.  Rather than being unreasonable and 
unnecessary, the evidence demonstrates  that the Claimant’s  future treatment was 
modified based upon the emergency room visit, with medications being altered and a 
different condition being considered as the generator of the Claimant’s pain symptoms. 

ORDER

 It is therefore ordered that:

 1. The medical treatment the Claimant received at Swedish Medical Center 
on October 29, 2010 was reasonable and necessary and related to the work injury.

 2. Respondents shall be liable for the reasonable, necessary and related 
treatment rendered at Swedish Medical Center, including the billing statement for 
emergency room care in the amount of $2,335.47 and the bill for $246.00 from Beacon 
Medical Services for the physician services of Dr. Gretchen Hinson.  
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 3. To the extent that the Respondents have not paid all amounts  due 
pursuant to the stipulations, Respondents shall be liable for any amounts still owing of 
the total agreed upon amount of $2,840.00 for all temporary disability payments (both 
TTD and TPD).

 4. The Insurer shall pay interest to the Claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due.

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: http://www.colorado.gov/
dpa/oac/forms-WC.htm.

DATED:  February 17, 2012

Kimberly A. Allegretti
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-657-012-01

ISSUES

 Did the claimant prove by a preponderance of the evidence that the need for 
medical treatment he received in the form of sleep studies, treatment by 
physicians affiliated with Critical Care Pulmonary & Sleep Associates, an 
Adaptive Servo Ventilation machine and the drug Nuvigil was proximately caused 
by the industrial injury?

 Did the claimant prove by a preponderance of the evidence that the above 
described medical treatment was rendered by authorized medical providers?

 Was the issue of medical treatment for the claimant’s daytime breathing 
problems properly presented to the ALJ for determination?

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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 Did the claimant prove by a preponderance of the evidence that his daytime 
breathing problem was proximately caused by the industrial injury?

 Did the claimant prove by a preponderance of the evidence that physicians 
affiliated with Critical Care Pulmonary & Sleep Associates, who provided 
treatment for the claimant’s daytime breathing problems, were authorized 
medical providers?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following findings of 

fact:

26. The claimant sustained an admitted back injury on May 27, 2005.  At that 
time the claimant was employed as a safety manager.  This job required him to 
perform desk work and driving.

27. Prior to the admitted injury the claimant suffered from kyphosis.  In August 
2004 the claimant underwent fusion surgery from T3 through L2 in order to treat 
the kyphosis.  

28. On May 27, 2005 the claimant injured his  back while lifting a desk.  The 
injury broke a rod installed as part of the 2004 surgery.  In October 2005 the 
claimant underwent a “redo thoracolumbar fusion with replacement of hardware 
and bone grafting, T3 through L2.”  In October 2007 the claimant underwent 
surgery for hardware removal.

29. In March 2008 Dr. Kathy McCranie, M.D., who practices in the areas of 
physical medicine and rehabilitation and chronic pain management, assumed 
duties as one of the claimant’s authorized treating physicians (ATP).  Dr. 
McCranie examined the claimant on March 18, 2008.  The claimant gave a 
history of back pain prior to the May 2005 industrial injury and reported he was 
currently experiencing middle and low back pain ranging from 6 on a scale of 10 
(6/10) to 9/10.  However, the claimant reported he was performing home 
exercises without difficulty.  The claimant also reported “middle insomnia 
secondary to pain.”  Dr. McCranie prescribed various drugs including 
hydrocodone and the sleep medication Lunesta.

30. In approximately November 2008 the claimant underwent another surgery 
to replace hardware in his back.

31. In April 2009 the claimant advised Dr. McCranie that he was still 
experiencing significant sleep disturbance despite his  use of the drugs Lunesta 
and Remeron.  Dr. McCranie discontinued Lunesta, prescribed Sonata and 
continued Remeron.
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32. On May 6, 2009 Dr. McCranie placed the claimant at maximum medical 
improvement (MMI).  At that time the claimant rated his  pain at 7/10 and he was 
still having trouble sleeping.  The claimant reported he was performing home 
exercises three to four times per week without difficulty.  Dr. McCranie opined the 
claimant would need post-MMI medical care including psychotherapy, medication 
management and follow up with the surgeon.  Dr. McCranie prescribed continued 
use of MS Contin, Sonata and Cymbalta.

33. On August 12, 2009 the respondents filed a Final Admission of Liability 
(FAL).  The respondents admitted for reasonable, necessary and related post-
MMI medical benefits provided by the ATP.

34. On June 25, 2009 the claimant reported to Dr. McCranie that he was still 
having difficulty sleeping and woke up after four to five hours.  The claimant also 
reported fatigue that he thought might be related to sleep difficulties.  The 
claimant was performing his home exercises three to four times per week without 
difficulty.  In July 2009 the sleep problems were continuing and Dr. McCranie 
prescribed a trial of Ambien.  Ambien did not help and later in the month Dr. 
McCranie prescribed amitriptyline.  In August 2009 the claimant reported 
amitriptyline was causing daytime grogginess.

35. On October 7, 2009 the claimant told Dr. McCranie he believed he was 
developing a tolerance to MS Contin and had a desire to change to a non-
narcotic pain medication.  Dr. McCranie agreed that would be a good idea and 
prescribed Suboxone while reducing MS Contin.  The claimant reported he was 
doing home exercises two rot three times per week without difficulty.

36. On January 20, 2010 Dr. McCranie noted the claimant’s  gym membership 
had been approved and he was going there on a daily basis.  The claimant 
reported the “sudden onset of sleep approximately three times each day” and 
continued to have difficulty sleeping at night.  Dr. McCranie stated the sudden 
onset of daytime sleep did not appear to correlate with the use of any drug and 
she opined it is “doubtful that this is due just to some poor sleep habits at night, 
as the onset of sleep is sudden.”  Dr. McCranie hoped the claimant’s primary 
care physician (PCP) would work up narcolepsy, petit mal seizures and other 
conditions that might cause the sudden sleep.  Dr. McCranie was aware the 
claimant was scheduled to see his PCP the next day.  Consequently she drafted 
a note to the claimant’s PCP asking him to evaluate these conditions as she 
could “only see [the claimant] for his work injury to his  back” and could not 
evaluate and treat these new sleep symptoms.

37. On January 21, 2010 the claimant was examined by another physician, 
presumably Dr. Blair.  Dr. Blair stated the claimant was on quite a bit of 
medication including the “narcotic agonist Suboxone.”  Dr. Blair opined stated this 
is  the “first area I would look to as far as an explanation” for the claimant’s 
excessive daytime sleepiness.  Dr. Blair stated that this was not his area of 
expertise and he would have to refer the claimant to a neurologist.
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38. The claimant returned to Dr. McCranie on April 14, 2010.  He reported 
persistent sleep disturbance and sleepiness during the day.  The claimant 
advised that he had seen his PCP to evaluate his daytime grogginess  that the 
PCP had referred him to a neurologist and the appointment was scheduled for 
June.  The claimant was performing home exercise four to five times per week 
without difficulty. The claimant asked Dr. McCranie whether he should see a 
sleep specialist or undergo a sleep study.  Dr. McCranie indicated that she did 
not think this type of test would be covered under workers’ compensation as “it is 
typically used to determine sleep apnea or other non-work-related sleep 
disorders.”  She suggested that the claimant follow up with Dr. Blair regarding 
sleep hygiene and attend the appointment with the neurologist to evaluate “non-
work-related sleep disorders.”

39. The claimant returned to Dr. McCranie on June 30, 2010 with complaints 
of continued sleep disturbance and falling asleep while sitting up two to five times 
per day.  The claimant reported he used nortriptyline but this cause daytime 
grogginess.  The claimant again expressed a desire to see a sleep specialist.  Dr. 
McCranie prescribed Trazadone and stated the claimant’s insurance company 
would be contacted to see whether a sleep evaluation would be covered through 
workers’ compensation.  The claimant was performing exercise at the gym 
without difficulty.

40. The claimant did not see the neurologist in June 2010.  In February of 
2011 he told Dr. McCranie that he “had to cancel the appointment” and did not 
reschedule it.

41. On August 17, 2010 Dr. McCranie wrote a letter to the insurance adjuster 
stating that the currently prescribed medications were necessitated by the work-
related injury but that the scoliosis was not work-related. 

42. In September 2010 the claimant advised Dr. McCranie that Trazadone 
was not beneficial.  She then prescribed Sonata for sleep.

43. On December 1, 2010 the claimant reported to Dr. McCranie that his back 
pain was worse and was traveling further down his back.  The claimant reported 
he was still doing home exercises but it was “harder to do.”  The claimant asked 
whether the Suboxone and other medications could be adjusted.  Dr. McCranie 
reviewed the claimant’s  medications, adjusted the dosage of methocaramol and 
noted he was taking the maximum dose of Zonegran.  Dr. McCranie also stated 
that she recommended that the claimant “follow-up with Centennial Rehab pain 
program to assist with any medication adjustment” of Suboxone.  Dr. McCranie 
noted she would then follow the claimant to prescribe this medication once it was 
adjusted.  This report contains no mention of any daytime breathing problems.

44. On December 22, 2010, Dr. Richard Stieg, M.D., examined the claimant 
pursuant to Dr. McCranie’s referral of December 1.  Dr. Stieg wrote that he was to 
evaluate the claimant for “continuation of the drug Suboxone and a general Pain 
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Medicine consultation.”  The claimant told Dr. Stieg that the Suboxone had 
worked moderately well but his pain had recently increased.  The claimant also 
described a “very significant sleep disturbance with early, middle and late 
insomnia.”  Dr. Stieg adjusted the claimant’s  dosage of Suboxone.  He also 
stated it was unclear to him whether the sleep disturbance was simply due to 
pain, but he opined that pain was “an element.”  Dr. Stieg referred the claimant 
for “an all night sleep study.”  Dr. Stieg opined the sleep study was “warranted in 
relation to his claim” and should be “very helpful to Dr. McCranie” in controlling 
the claimant’s insomnia.  Dr. Stieg’s report makes  no mention of daytime 
breathing problems, although Dr. Stieg made a referral for some urological 
issues.  Dr. Stieg had no plans to see the claimant again unless asked to do so 
by Dr. McCranie.

45. Dr. McCranie saw the claimant again on February 1, 2011.  Dr. McCranie 
wroe that Dr. Stieg’s recommendation for a sleep study was not related to the 
“work injury.”

46. On February 16, 2011 the claimant returned to Dr. Stieg without any 
additional referral from Dr. McCranie.  The claimant reported the adjustment in 
the dosage of Suboxone had been beneficial.  Significantly, in this report Dr. 
Stieg wrote that Dr. McCranie had referred the claimant to him for the “specific 
purpose of regulating [the claimant’s] Suboxone,” and that he had taken “the 
liberty” of referring the claimant for a urological consultation.

47. On February 18, 2011 the claimant underwent the sleep study ordered by 
Dr. Stieg.  On February 24, 2011 Dr. Neale Lange, M.D., of Critical Care 
Pulmonary & Sleep Associates (CCPS), issued a report interpreting the sleep 
study.  Dr. Lange reviewed the medications that the claimant was taking, 
including Suboxone.  He noted a history of nightly snoring and a sore throat or 
blocked nose on a weekly basis.  Dr. Lange diagnosed obstructive sleep apnea, 
central sleep apnea “likely secondary to medications,” and “limited response to 
CPAP” despite supplemental oxygen.  Dr. Lange stated that Suboxone “has not 
been investigated in detail in terms of its ability to generate central sleep apnea 
but anecdotally I have seen this occur.”  He opined the claimant would do best on 
Adaptive Servo Ventilation (ASV).

48. On March 9, 2011 Dr. McCranie authored a letter to respondents’ counsel.  
In this letter Dr. McCranie stated that she referred the claimant to Dr. Stieg “solely 
for the purposes of adjusting [the claimant’s] Suboxone and with the intention of 
taking back over his prescriptions for Suboxone once his  doses had been 
adjusted.”  Dr. McCranie further wrote that she did not refer the claimant to Dr. 
Stieg “for any other treatment or recommendations.”

49. On April 22, 2011 the claimant reported to CCPS where he was examined 
by Dr. Katherine Hodgin, M.D.  The claimant gave a history of shortness of breath 
(dyspnea), exercise intolerance and fatigue.  The onset of these symptoms was 
“gradual (over many months) 3 month(s) ago.”  Dr. Hodgin assessed shortness of 
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breath with a history of pleural effusion and restrictive lung physiology of 
unknown etiology.  She questioned pleural thickening or intrinsic lung disease as 
a cause and indicated further workup was necessary.  She also noted the 
existence of obstructive sleep apnea and central sleep apnea “most likely from 
opioid pain medications.”  Dr. Hodgin stated the claimant needed ASV titration for 
the sleep apnea.

50. On April 26, 2011 Dr. McCranie noted that the claimant had been 
diagnosed with obstructive sleep apnea and central sleep apnea “secondary to 
medications.”  Dr. McCranie observed that the “pulmonologist indicated that there 
was no detailed investigation that had been done to determine whether 
Suboxone causes central sleep apnea, and he had only seen this on an 
anecdotal basis.”  Dr. McCranie wrote that the claimant would follow up with the 
pulmonologist for treatment of sleep apnea “outside of his workers’ compensation 
arena.”

51. On May 11, 2011 Dr. Samav Dalal, M.D., of CCPS, examined the claimant 
in relation to his shortness of breath.  Dr. Dalal noted a normal CT scan of the 
chest and pulmonary function tests that demonstrated mild to moderate 
restriction.  Dr. Dalal opined that the claimant’s  dyspnea is  related to restriction 
from scoliosis and spine surgeries.  He further stated that the claimant has  sleep 
apnea “likely central” and was scheduled for ASV titration.

52. On May 15, 2011 the claimant underwent ASV titration.  

53. On June 23, 2011 Dr. McCranie saw the claimant for “medication 
management.”  The report of this visit does not mention any symptoms of 
shortness of breath, and in fact states the claimant is performing his home 
exercise program three to four times per week without difficulty.  The claimant 
requested a CAT scan but Dr. McCranie noted the claimant’s neurologic 
examination was normal and opined a CAT scan was not necessary.  Dr. 
McCranie prescribed laboratory testing and Skelaxin.

54. On July 18, 2011 the claimant reported to CCPS where he was seen by 
Dr. Dalal for follow up of obstructive sleep apnea.  Dr. Dalal noted the claimant 
was much improved with ASV machine and that the claimant would be referred to 
Dr. Lange “for complex sleep disorder in the setting of Tourettes Disease.”

55. On August 11, 2011 Dr. Lange saw the claimant at CCPS.  The claimant 
reported feeling extremely tired and that he “could fall asleep in any sedentary 
situations.”  Dr. Lange wrote the claimant had persistent hypersomnia despite 
treatment for sleep apnea and that he met the FDA guidelines for “alerting 
agents.”  Dr. Lange prescribed the drug Nuvigil to treat the claimant’s daytime 
sleepiness.  He again opined that this “effect is  related to the suboxone which is 
related to his back pain.”
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56. On September 2, 2011 Dr. Lange noted the claimant was seeing benefit 
from Nuvigil.  Dr. Lange also stated that he intended to change the claimant’s 
sleep medication to Lunesta in an endeavor to get the claimant more sleep time.

57. On November 11, 2011 Dr. Keith Swartz, M.D. performed an independent 
medical examination at the respondents’ request.  Dr. Swartz is  qualified in the 
area of “sleep medicine.” On November 24, 2011 Dr. Swartz issued a report 
concerning his evaluation.

58. Dr. Swartz took a history from the claimant performed a physical 
examination and reviewed the pertinent medical records including those related 
to the diagnosis of the claimant’s sleep problems.  The claimant reported nightly 
“mid-cycle spontaneous awakenings” due to moderate to severe back pain.  Dr. 
Swartz also noted that the sleep study demonstrated severe obstructive sleep 
apnea and a “minor contributing element of central sleep apnea.”  

59. Dr. Swartz opined that the claimant likely suffers from “hypersomnolence 
due to a multitude of sleep pathologies.”  Specifically, Dr. Swartz assessed “poor 
sleep efficiency” attributable to sleep fragmentation caused by chronic pain.  He 
further noted that the sleep study demonstrated a “preponderance of obstructive 
sleep disordered breathing events” with a “minor component” that is central in 
etiology.  Dr. Swartz stated that “no significant evidence exists in the medical 
literature” to support the assertion that central sleep apnea is  secondary to the 
use of Suboxone, and that the safety literature demonstrates Suboxone may 
cause respiratory suppression only at very high doses that the claimant has not 
been subjected to.  Dr. Swartz noted that there are a number of “equally likely” 
causes of the central sleep apnea including a normal response to altitude, 
undiagnosed cardiopulmonary disease, central neurologic disease, a 
consequence of CPAP delivery, and altered gas exchange resulting from spine 
immobility.  Dr. Swartz concluded that the “main underlying factor affecting [the 
claimant’s] sleep is chronic pain secondary to the low back injury” with the 
complicating factor of obstructive sleep apnea syndrome, a “minor component of 
which was noted to be central in etiology.”  Dr. Swartz concluded that it “is difficult 
to determine if the back injury, chronic pain, or medications taken related to the 
injury are contributing to his sleep disordered breathing.”  However, he noted that 
it “is safe to say that none of these factors were present prior to the injury.”

60. It is  undisputed that the respondents have paid for sleep medications 
prescribed by Dr. McCranie and continue to do so.  The respondents do not deny 
liability for these medications.

61. The claimant testified that after the injury in 2005 and prior to the surgery 
in November 2008 he had trouble sleeping.  Specifically he would wake up at 
night with back pain and was only getting 3 to 4 hours of sleep.  The claimant 
stated his sleep problems got worse in 2009.  
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62. The claimant testified that after the November 2008 surgery he began to 
experience shortness  of breath with activities such as  walking and climbing 
stairs.  The claimant testified that he told Dr. McCranie about these problems.  
However, the claimant admitted that he told Dr. Hodgin that the shortness of 
breath began three months prior to his visit with her on April 22, 2011.

63. The claimant testified that Dr. McCranie referred him to Dr. Stieg for 
management of Suboxone and also for overall pain management.  The clamant 
recalled that Dr. Stieg referred him for a sleep study that was  interpreted by Dr. 
Lange, and that he followed up with Dr. Lange and his associates at CCPS.

64. The claimant credibly testified that the treatment he has  received through 
the doctors  at CCPS has been handled by insurance other than workers’ 
compensation. 

65. The claimant failed to prove it is more probably true than not that the need 
for the sleep studies, treatment provided by the CCPS physicians, the ASV 
machine and Nuvigil was proximately caused by the industrial injury and its 
effects.  To the contrary the ALJ finds that the need for this treatment was caused 
by the intervening development of obstructive sleep apnea and central sleep 
apnea that is  probably not causally related to the industrial injury or treatment for 
the injury.  

66. The medical records of Dr. McCranie persuasively establish that it was not 
until January 2010 that the claimant reported the sudden onset of daytime sleep 
approximately three times per day.  Commencing on January 20, 2010, and since 
that time Dr. McCranie has consistently and persuasively opined that this 
symptom is probably not related to the injury, but instead to the onset of some 
intervening non-industrial condition.  Specifically, on January 20, 2010, Dr. 
McCranie referred the claimant to his PCP for evaluation of this new symptom 
because “she could only see him for his back injury.”  When the claimant 
requested a sleep study in April 2010, Dr. McCranie opined that the purpose of 
such a study would be to diagnoses sleep apnea or other non-work-related sleep 
disorders.  On February 1, 2011 Dr. McCranie opined that Dr. Stieg’s referral for a 
sleep study was not work-related.

67. It was not until February 2010 that the claimant was diagnosed with sleep 
apnea as a result of the sleep study.  At that time Dr. Lange diagnosed 
components of obstructive sleep apnea and central sleep apnea.  Dr. Lange did 
not attribute the obstructive sleep apnea component to the industrial injury or any 
treatment for the injury.  Therefore the ALJ infers that Dr. Lange does not believe 
that the obstructive sleep apnea is related to the claimant’s injury in any manner.  
However he opined the central sleep apnea component of the claimant’s 
condition was caused by the use of Suboxone.  Dr. Lange inferred this causal 
relationship based on his anecdotal experience with the use of Suboxone.  
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68. The ALJ is  persuaded that to the extent the claimant suffers from 
obstructive sleep apnea that condition is not causally related to the industrial 
injury.  No physician, including Dr. Lange, has  offered a credible or persuasive 
explanation as  to how the obstructive sleep apnea component of the claimant’s 
condition was caused or aggravated by the industrial injury or treatment for the 
injury.  The evidence is not sufficient to support a finding that the claimant’s 
development of obstructive sleep apnea is related to the May 2005 industrial 
injury.

69. Further, the claimant failed to prove that his central sleep apnea was 
caused by the use of Suboxone, or by any other injury-related factor.  Dr. Lange 
admitted that his  opinion concerning Suboxone is based on anecdotal evidence, 
and that the propensity of Suboxone to cause central sleep apnea has not been 
investigated “in detail.”  While some other physicians, including Dr. Hodgin and 
Dr. Dalal appear to agree with Dr. Lange, they do not explain the basis of their 
opinions and the ALJ does not find them persuasive.  

70. In contrast, Dr. Swartz credibly wrote that he reviewed the medical 
literature and found no evidence to support Dr. Lange’s  opinion that Suboxone 
can cause central sleep apnea.  Dr. Swartz also explained that there are number 
of “equally likely causes” for central sleep apnea including a normal physiologic 
response to altitude and undiagnosed diseases of the nervous and 
cardiopulmonary systems.  Dr. McCranie implicitly corroborated Dr. Swartz’s 
opinion on April 26, 2011 when she noted that Dr. Lange’s opinion was based on 
anecdotal evidence and stated the claimant would treat his  sleep apnea outside 
the workers’ compensation arena.  The ALJ is persuaded by Dr. Swartz’s  opinion 
that the use of Suboxone probably did not contribute to the claimant’s 
development of central sleep apnea.  The ALJ is also persuaded by Dr. Swartz’s 
opinion that multiple non-injury related factors are as  likely to have caused the 
claimant’s central sleep apnea as any injury-related factor.

71. Resolving conflicts in the evidence, the ALJ finds that when Dr. McCranie 
referred the claimant to Dr. Stieg on December 1, 2010 it was for the sole 
purpose of adjusting the dosage of the medication Suboxone.  Dr. McCranie’s 
December 1, 2010 office note does not contain any language that can 
reasonably be interpreted as evidencing her intent to refer the claimant to Dr. 
Stieg for general pain management, treatment of the claimant’s sleep problems, 
or for treatment of any other condition.  To the contrary, the note is  carefully 
limited to a referral to Dr. Stein for the purpose of adjusting the dosage of 
Suboxone.  This conclusion is corroborated by Dr. McCranie’s credible remarks 
contained in the March 9, 2011 stating that she did not refer the claimant to Dr. 
Stieg for any treatment or recommendations other than adjustment of Suboxone.  
Indeed, in his February 16, 2011 report Dr. Stieg appears to concede Dr. 
McCranie’s referral was limited to adjustment of Suboxone and that he “took 
liberty” when he referred the claimant for treatment of other problems.  In view of 
the December 1 office note and Dr. McCranie’s March 9 letter the ALJ is not 
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persuaded by Dr. Stieg’s statement in his  December 22, 2010 report that the 
referral was made for management of Suboxone as well as general pain 
management.  Similarly, the ALJ is not persuaded by the claimant’s  testimony 
that Dr. McCranie referred him for pain management.

72. Resolving conflicts in the evidence, the ALJ finds  that the claimant did not 
report shortness  of breath symptoms to Dr. McCranie prior to the time he 
reported them to Dr. Hodgin on April 22, 2011.  Dr. McCranie’s medical records 
submitted into evidence do not contain any persuasive evidence that the claimant 
ever complained about shortness of breath and sought treatment from her for 
that symptom.  Indeed many of Dr. McCranie’s reports from 2009 and 2010 
indicate the claimant was doing a home exercise program without difficulty.  On 
January 20, 2010 he reported that he was going to the gym on a daily basis, but 
there was no mention of breathing problems with exercise.  The first specific and 
documented report of daytime breathing problems is contained in Dr. Hodgin’s 
report of April 22, 2010, when the claimant gave a history of increasing problems 
with breathing over the last three months.  In light of this evidence the ALJ finds 
the claimant’s breathing issues commenced in late January 2010 and were never 
reported to Dr. McCranie.  In light of the medical records the claimant’s testimony 
that the breathing problems began soon after the 2008 surgery and that he 
reported them to Dr. McCranie is not credible.

73. The ALJ infers that because the claimant did not report breathing 
problems to Dr. McCranie she has never refused to treat them, nor has she 
referred the claimant for any treatment of this condition.

74. Findings and inferences inconsistent with these findings are not credible 
and persuasive.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 

law:

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders  the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201(1), C.R.S.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201(1).   
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When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions  and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

CAUSE OF NEED FOR SLEEP APNEA TREATMENTS

 The claimant argues that the evidence establishes that he is entitled to treatment 
for sleep apnea as a form of post-MMI medical treatment.  Specifically, he asserts that 
the evidence proves that the need for treatment of his sleep apnea, including the sleep 
evaluations, treatment rendered by the CCSP physicians, the ASV machine and Nuvigil 
was proximately caused by the effects of the industrial injury.  The respondents contend 
the evidence establishes that the need for treatment of sleep apnea is not related to the 
industrial injury or its effects.  Therefore, the respondents  take the position that these 
treatments do not constitute a compensable form of post-MMI medical treatment.  The 
ALJ agrees with the respondents.

 A claimant is  entitled to ongoing medical benefits  after MMI if he presents  
substantial evidence that such treatment will be reasonable and necessary to relieve the 
effects of the injury or prevent deterioration of the claimant’s condition.  Hanna v. Print 
Expediters Inc., 77 P.3d 863 (Colo. App. 2003).  In cases where the respondents  file a 
final admission of liability admitting for ongoing medical benefits after MMI they retain 
the right to challenge the cause of the need for treatment, as  well as the 
reasonableness and necessity of specific treatments.  Hanna v. Print Expediters Inc., 
supra.  When the respondents challenge the claimant’s request for specific medical 
treatment the claimant bears the burden of proof to establish entitlement to the benefits.  
Ford v. Regional Transportation District, W.C. No. 4-309-217 (ICAO February 12, 2009).  

 When the claimant seeks specific post-MMI benefits it is incumbent on the 
claimant to establish that the need for the treatment was caused by the effects of the 
industrial injury.  See Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 (Colo. App. 1993).  
The claimant must prove a causal nexus between the need for treatment and the work-
related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-existing 
disease or susceptibility to injury does not disqualify a claim if the employment 
aggravates, accelerates, or combines with a pre-existing disease or infirmity to produce 
a disability or need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 
107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  However, no compensability exists if the disability and need for treatment was 
caused as the direct result of an independent intervening cause.  Owens v. Industrial 
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Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002).  The question of whether the 
claimant met the burden of proof to establish a compensable injury is one of fact for 
determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).  Similarly, 
the question of whether the disability and need for treatment was caused by the 
industrial injury or an intervening cause is a question of fact.  Owens v. Industrial Claim 
Appeals Office, supra.

 The claimant alleges that the sleep studies, the treatment of sleep apnea by the 
CCPS physicians, the ASV machine and the drug Nuvigil are all causally related to the 
industrial injury or treatment for that injury.  However, as determined in Finding of Fact 
40, the claimant failed to prove that the sleep apnea, and consequently the need for 
treatment of that condition, is causally related to the industrial injury.  Rather, the ALJ is 
persuaded that the need for this  treatment was caused by the intervening development 
of non-industrial sleep apnea.

As determined in Finding of Fact 41 the principle symptom of sleep apnea, the 
sudden and frequent onset of daytime sleep, was not reported until January 20, 2010, 
nearly five years after the industrial injury and more than one year after the last surgical 
treatment.  Considering the suddenness and timing of the onset of this symptom, Dr. 
McCranie persuasively opined that it is  probably due to a non-industrial condition which 
was eventually identified as sleep apnea.  As determined in Finding of Fact 43, there is 
no credible or persuasive medical evidence tending to establish that obstructive sleep 
apnea is causally related to the industrial injury or its treatment.  Although Dr. Lange 
opined that the central sleep apnea is probably related to use of Suboxone to treat the 
claimant’s injury-related pain, the ALJ determined in Finding of Fact 44 that Dr. Lange’s 
opinion is not persuasive because it is admittedly based on anecdotal evidence rather 
than scientific studies.  Further, the ALJ credited the opinion of Dr. Swartz the medical 
literature does  not contain evidence supporting a relationship between Suboxone and 
central sleep apnea, and that there are number of alternative non-injury-related 
explanations for the development of central sleep apnea including a reaction to altitude 
and various disease processes.

The claim for post-MMI medical treatment in the form of the sleep studies, sleep 
apnea treatment by CCPS physicians, the ASV machine and Nuvigil is denied.

AUTHROIZATION FOR SLEEP APNEA TREATMENTS

 The respondents also conend that the claim for treatment of sleep apnea, 
including the sleep studies and the treatments provided by the CCPS physicians is not 
compensable because it was not “authorized.”  The claimant argues the treatment was 
authorized because Dr. McCranie, the ATP, referred the claimant to Dr. Stieg in the 
normal progression of authorized treatment, and he in turn referred the claimant for the 
sleep studies and treatment by the CCPS physicians.  Alternatively, the claimant argues 
the treatment was authorized under principles set forth in Cabela v. Industrial Claim 
Appeals Office, 198 P.3d 1277 (Colo. App. 2008).  The ALJ concludes the disputed 
treatment is not compensable because it was not authorized.
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 “Authorization” refers to a physician’s  legal status to treat the industrial injury at 
the respondents’ expense.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 
(Colo. App. 2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. App. 
1997).  Treatment is  not compensable unless is it is  rendered by an authorized medical 
provider or ATP.  Cabela v. Industrial Claim Appeals Office, supra; Kilwein v. Industrial 
Claim Appeals Office, 198 P.3d 1274 (Colo. App. 2008).

 Authorized providers include those medical providers to whom the claimant is  
directly referred by the employer, as well as providers to whom an ATP refers the 
claimant in the normal progression of authorized treatment.  Kilwein v. Industrial Claim 
Appeals Office, supra; Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 
(Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
However, an ATP may limit the scope of a referral to a specific type of treatment, and if 
the provider to whom the claimant was referred provides treatment beyond the scope of 
the referral such treatment is  not in the normal progression of authorized treatment and 
is  not compensable.  Whether a referral is limited or general in scope presents a 
question of fact for the ALJ.  Kilwein v. Industrial Claim Appeals Office, supra; Steele v. 
Charles Berardi & James Berardi d/b/a/ J.B. Spurs, WC 4-441-620 (ICAO June 15, 
2001).

The ALJ concludes that Dr. McCranie’s  December 1, 2010 referral to Dr. Stieg 
was limited to adjusting the dosage of Suboxone and did not authorize Dr. Stieg to treat 
the claimant’s general pain condition or sleep condition.  It follows  that Dr. Stieg’s 
referral for the February 2010 sleep study, which in turn led to treatment by Dr. Lange 
and other CCPS physicians, did not occur in the normal progression of authorized 
treatment.  As determined in Finding of Fact 46, on December 1, 2010 Dr. McCranie 
made a limited referral to Dr. Stieg for the sole purpose of adjusting the claimant’s 
dosage of Suboxone.  The scope of the limited referral to Dr. Stieg did not encompass 
the authority to treat any other conditions including general pain or sleep problems.  It 
follows that the sleep studies  and the treatment by the CCPS physicians did not occur in 
the normal progression of authorized treatment.  Therefore, the sleep studies, treatment 
by CCPS physicians, the ASV machine and Nuvigil prescription are not authorized and 
the respondents are not liable to pay for them.

 Alternatively the claimant contends that the disputed treatment is authorized 
under principles announced in Cabela v. Industrial Claim Appeals Office, supra.  In 
Cabela the court held that where the ATP referred the claimant to her PCP for treatment 
of a knee condition under the mistaken belief that the knee problem was not caused by 
the industrial injury the PCP became an ATP.  The court concluded that the “risk of 
mistake by an ATP in concluding that an injury is  noncompensable lies with the 
employer,” and thus the referral to the PCP was authorized because it was made in the 
ordinary course of treatment.

 The claimant’s argument notwithstanding, the ALJ concludes that the analysis 
applied in Cabela is not applicable to the facts of this case.  Here, unlike the fact pattern 
in Cabela, Dr. McCranie did not refer the claimant to anyone for treatment under the 
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mistaken belief that sleep apnea is not a compensable component of the industrial 
injury.  Indeed, as  discussed above, the ALJ has  determined that Dr. McCranie was 
correctly determined that sleep apnea and its symptom of sudden onset of daytime 
sleep are not causally related to the industrial injury.  Cf. Zolman v. Horizon Home Care, 
LLC, WC 4-636-044 (ICAO November 3, 2010).

 It follows that the sleep studies, the treatment provided by the CCPS physicians, 
the ASV machine and the Nuvigil are not “authorized treatment” under the Act.  Thus, in 
addition to the causation determination set forth above, compensation for these 
treatments must be denied for lack of authorization.  

WHETHER TREATMENT FOR SHORTNESS OF BREATH WAS PROPERLY RAISED 
AS AN ISSUE FOR DETERMINATION BY THE ALJ

 The claimant contends that the respondents are liable for treatment of symptoms 
of daytime “shortness of breath” with exertion.  The claimant apparently reasons  that the 
shortness of breath is causally related to the injury because the spinal surgeries have 
constricted his chest cavity inhibiting his  ability to inhale air.  The claimant also reasons 
that the treatment provided by the CCPS physicians for this  problem is authorized under 
the same legal theories that authorized their treatment of sleep apnea.  The 
respondents assert that their liability for treatment of shortness  of breath was  not an 
issue properly presented for hearing and should not be considered in this order.  First, 
the ALJ rejects the respondents’ contention that the claimant did not sufficiently raise 
the issue for treatment for shortness of breath.  

 Where administrative determinations  turn on issues of fact, parties are entitled to 
notice of the legal and factual issues to be determined in order that they are given a fair 
opportunity to confront adverse evidence, present evidence in their own behalf, and 
make argument concerning the issues.  Hendricks v. Industrial Claim Appeals Office, 
809 P.2d 1076 (Colo. App. 1990).  However, a party may waive objection to insufficient 
notice by its conduct at the hearing.  Robbolino v. Fischer-White Contractors, 738 P.2d 
70 (Colo. App. 1987).

 Here, the claimant filed an application for hearing seeking reasonably necessary 
“medical benefits.”  The respondents filed a response raising the same issue.  At the 
commencement of the hearing the ALJ asked claimant’s counsel to state the issues.  
Claimant’s counsel stated that the issue for determination was respondents’ liability for 
evaluation and treatment of sleep disorders  including sleep studies, evaluations and 
treatment by the CCPS physicians (doctors  Lange, Hodgin and Dalal), the ASV machine 
and Nuvigil.  Respondents’ counsel agreed that these were the issues.  However she 
added that the respondents did not dispute their liability to provide treatment for the 
claimant’s pain related insomnia, but did dispute that the recently diagnosed sleep 
apnea was causally related to the industrial injury.  Respondents counsel further noted 
that Dr. Hodgin had treated the claimant for “shortness of breath” and stated that the 
respondents disputed that this problem was related to the injury.  Additionally, counsel 
stated that it was the respondents’ position that the treatment provided by the CCPS 
physicians was not authorized.  
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 The ALJ afforded the parties an opportunity to make an opening statement.  
Claimant’s counsel took the opportunity and stated that he wished to respond to some 
of the remarks  made by respondents’ counsel.  Claimant’s  counsel noted that the 
claimant’s shortness of breath had been addressed by the CCPS physicians and it was 
the claimant’s position that the treatment for this condition was related to the industrial 
injury.  Respondents’ counsel did not object to these remarks or otherwise indicate that 
she considered treatment for shortness  of breath to exceed the scope of the issues set 
for hearing.

During the course of the hearing claimant’s counsel questioned the claimant 
concerning the development of his symptoms of shortness of breath.  Respondents’ 
counsel did not object to these questions.  To the contrary, respondents’ counsel cross-
examined the claimant concerning the development of the shortness of breath.

The ALJ concludes that on this record the respondents waived any objection they 
may have had to consideration of their liability for treatment related to shortness of 
breath, and that they tried the issue by consent.  Although claimant’s counsel’s initial 
statement at the hearing did not specifically identify treatment for shortness  of breath as 
an issue, he did indicate that he considered the treatment rendered by the CCPS 
physicians to be compensable.  It was respondents’ counsel that explicitly mentioned 
the shortness of breath issue and indicated that the respondents disputed both the 
cause of these symptoms and authorization for treatment of them.  Moreover, 
respondents' counsel did not object or otherwise take issue with the opening statement 
in which claimant’s counsel clearly indicated that the claimant was seeking 
compensation for treatment of his  shortness of breath.  Finally respondents’ counsel 
took the opportunity to cross-examine the claimant on the issue of shortness of breath.

AUTHROIZATION OF TREATMENT FOR SHORTNESS OF BREATH

The ALJ concludes he need not decide whether the claimant’s shortness  of 
breath is causally related to the industrial injury or treatment for the injury.  Regardless 
of whether this condition is  related to the injury the claimant failed to demonstrate that 
the treatment rendered for these symptoms was authorized.  Therefore the claim for 
medical treatment must be denied.

As determined above, Dr. McCranie’s referral to Dr. Stieg was limited in scope to 
the issue of adjusting the dosage of Suboxone.  Consequently, Dr. Stieg was not 
authorized to treat any other condition or make referrals  for the treatment of any other 
condition.  The claimant came under the care of the CCPS physicians as a result of Dr. 
Stieg’s referral for the unauthorized sleep study.  In these circumstances the ALJ 
concludes that any treatment the CCPS physicians rendered for the claimant’s 
shortness of breath did not result from a valid referral and did not occur in the normal 
progression of authorized treatment.

Neither was the shortness of breath treatment rendered by the CCPS physicians 
authorized under the Cabela analysis.  Unlike the ATP in Cabela Dr. McCranie did not 
“mistakenly” determine the claimant’s breathing problem is unrelated to the industrial 
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injury and refer the claimant to the CCPS physicians for treatment of the allegedly non-
industrial condition.  To the contrary, as determined in Finding of Fact 47 the claimant 
never reported his breathing problem to Dr. McCranie before he sought treatment from 
Dr. Hodgin.  Thus, Dr. McCranie was never afforded the opportunity to assess the work-
relatedness of the claimant’s  breathing problem and determine whether it should be 
treated under the ambit of the workers’ compensation claim.  In these circumstances the 
ALJ concludes  Dr. McCranie’s actions have not rendered the CCPS physicians ATP’s 
for the purpose of treating the claimant’s breathing problem.

Because the ALJ has determined that any treatment provided for breathing 
problems is unauthorized and therefore not compensable, it is not currently necessary 
to reach the issue of whether the breathing problems are causally related to the 
industrial injury of May 27, 2005.  That issue is reserved for future determination should 
it become relevant to any future claim for additional compensation.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters  
the following order:

 1. The claim for medical benefits in the form of payment for sleep studies, 
treatment rendered by the CCPS physicians, an ASV machine and Nuvigil is denied.

2. Issues not resolved by this order, including whether or not the claimant’s 
breathing problems are related to the industrial injury, are reserved for future 
determination.

DATED: February 17, 2012

David P. Cain
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-823-986-04

ISSUES

The issues for determination are disfigurement and conversion of the admitted 
permanent impairment to a combined 7% whole person impairment.

FINDINGS OF FACT

1. The Claimant injured his left shoulder on May 3, 2010 in a compensable 
incident arising out of and in the course of his employment with the Respondent.
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2. The Claimant subsequently underwent surgery on the left shoulder on 
June 18, 2010 where he underwent an arthroscopic subacromial decompression 
along with a left arthroscopic rotator cuff repair and left arthroscopic biceps 
tenodesis. 

3. The Claimant continued treatment up to January 12, 2011 at which time 
Dr. Olson placed the Claimant at maximum medical improvement (MMI).  Dr. 
Olson subsequently provided an impairment rating.

4. The Claimant ultimately underwent a division independent medical 
evaluation (DIME) conducted by Dr. William Watson on July 5, 2011.

5. In his discussion Dr. Watson states:

My evaluation did show some diminished range of motion of the cervical 
spine, however, there was no evidence of radiculopathy. I feel he will be 
entitled to some impairment to the cervical spine, however I believe the 
decreased motion is not intrinsic to the cervical spine but is secondary to 
abnormal shoulder biomechanics secondary to his rotator cuff tear.

6. Dr. Watson determined that the Claimant reached MMI on January 12, 
2011 and he provided an impairment rating as follows:

His impairment rating would therefore be the following. His  shoulder 
forward flexion is  145°, 2% impairment. Extension is 40°, 1% impairment. 
Abduction is 38°, 0% impairment. Adduction is 125°, 2% impairment. 
Internal rotation is  50°, 2% impairment. External rotation is 90°, 0% 
impairment. These added are a 7% upper extremity impairment which 
translates into a 4% impairment.

As noted above, I feel he is  entitled to impairment for his decreased range 
of motion of the cervical spine which I believe is secondary to the shoulder 
pathology. Cervical flexion is 51°, 1% impairment. Cervical extension is 
61°, 1% impairment. Cervical right lateral flexion is 48°, 0% impairment. 
Cervical left lateral flexion is  0%. Cervical right rotation is  70°, 1% 
impairment. Cervical left rotation is 0%. These combine to a 3% whole 
person impairment which when combined with the 4% impairment for the 
shoulder is a 7% whole person impairment for his injury of 05/03/2010.

7. The Respondent filed a final admission of liability on October 14, 2011.  
The Respondent admitted for a 3% whole person impairment for the cervical 
spine and separately for a 7% scheduled impairment for loss  of use of the left 
arm at the shoulder. The ALJ infers that the Respondent determined that the 
Claimant suffered a whole person impairment to the cervical spine and a distinct 
scheduled impairment to the left shoulder.  The ALJ finds that the Respondent 
therefore admitted in conformance to the permanent impairment as determined 
by the DIME physician.
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8. The Claimant is  not challenging the DIME physician’s ratings  but asserts 
that the Respondent should have admitted for the 7% whole person impairment 
calculated by the DIME physician vice the separate 4% whole person rating for 
the cervical spine and the separate scheduled impairment of 7% for the loss of 
use of the arm at the shoulder.

9. The ALJ finds that Dr. Watson distinctly quantified the impairment related 
to the cervical spine separate and apart from the scheduled impairment for the 
shoulder.

10. The ALJ finds that the Claimant has failed to establish that it is  more likely 
than not that he suffered a 7% whole person impairment as a result of his 
industrial injury occurring on May 3, 2010. The ALJ finds that the Respondent 
has established that it is more likely than not that the Claimant suffered a 
scheduled injury to his left shoulder and a non-scheduled injury to his cervical 
spine. 

DISFIGUREMENT

THE ALJ FINDS that as a result of his May 03, 2010 work injury, the Claimant 
has a visible disfigurement to the body consisting of four arthroscopic surgery scars  on 
the left shoulder with each being one-half inch in length by one-eighth inch in width and 
each being slightly discolored when compared to the surrounding tissue. The Claimant 
has sustained a serious permanent disfigurement to areas of the body normally 
exposed to public view, which entitles the Claimant to additional compensation. 

CONCLUSIONS OF LAW

1. Section 8-42-107(1), C.R.S.2011, provides  that a claimant is limited to a 
scheduled disability award if the claimant suffers  an "injury or injuries" described 
on the schedule in § 8-42-107(2), C.R.S.2011. Where the claimant suffers an 
injury not enumerated in § 8-42-107(2), the claimant is entitled to whole person 
impairment benefits under § 8-42-107(8), C.R.S.2011. Strauch v. PSL Swedish 
Healthcare Sys., 917 P.2d 366 (Colo.App.1996). Thus, scheduled injuries may 
not be compensated with whole person medical impairment benefits. United 
Airlines, Inc. v. Indus. Claim Appeals Office, 993 P.2d 1152, 1158, n. 7 (Colo.
2000)(§ 8-42-107(7)(b)(I) legislatively overrules contrary rule set forth in 
Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo.1996)).

2. Furthermore, as relevant here, § 8-42-107(7)(b)(II) provides:

Where an injury causes a loss set forth in the schedule in subsection (2) of 
this  section and a loss set forth for medical impairment benefits in 
subsection (8) of this section, the loss set forth in the schedule found in 
said subsection (2) shall be compensated solely on the basis of such 
schedule and the loss set forth in said subsection (8) shall be 
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compensated solely on the basis for such medical impairment benefits 
specified in said subsection (8).

3. Thus, § 8-42-107(7)(b)(II) governs circumstances where a claimant 
sustains both scheduled and nonscheduled injuries from the same industrial 
accident. Without combining or adding individual impairment ratings, the 
scheduled injury is compensated as a scheduled disability, and the nonscheduled 
injury must be compensated as  whole person impairment. See Rocky Mountain 
Cardiology v. Indus. Claim Appeals Office, 94 P.3d 1182 (Colo.App.2004)(in 
construing a statute, a court must determine and give effect to the intent of the 
legislature by giving the language of the statute its plain and ordinary meaning).

4. In the context of § 8-42-107(1), the term "injury" refers  to the manifestation 
in a part or parts  of the body that have been functionally impaired or disabled as 
a result of the industrial accident. Strauch v. PSL Swedish Healthcare Sys., 
supra. Thus, where the industrial accident has  caused measurable impairment to 
more than one part of the body, the claimant may have more than one "injury" for 
purposes of § 8-42-107(7)(b)(II).

5. It follows that where the ALJ finds functional impairment to the whole 
person, see Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo.App.1997)
(situs of functional impairment is question of fact for the ALJ), and the DIME 
physician has assigned a whole person impairment rating, see § 8-42-107(8)(c), 
C.R.S.2003, the DIME physician's rating is binding unless overcome by clear and 
convincing evidence. Whiteside v. Smith, 67 P.3d 1240 (Colo.2003); Mosley v. 
Indus. Claim Appeals Office, 78 P.3d 1150 (Colo.App.2003). Further, the ALJ's 
determination of the situs of the impairment must be affirmed if it is supported by 
substantial evidence. See Walker v. Jim Fuoco Motor Co., supra.

6. The ALJ concludes that the Claimant suffered a distinct injury that is of the 
left arm at the shoulder, and thus on the schedule, and a separate and distinct 
injury that is to the cervical spine and thus off the schedule.

7. The ALJ concludes  that the Claimant has  failed to establish by a 
preponderance of the evidence that the Claimant should be compensated for a 
7% whole person impairment vice the admitted impairment of a scheduled 7% 
impairment to the left arm at the shoulder and a 3% whole person impairment for 
the cervical spine.

8. THE ALJ CONCLUDES that as a result of his July 06, 2009 work injury, 
the Claimant has  a visible disfigurement to the body consisting of four 
arthroscopic surgery scars on the left shoulder with each being one-half inch in 
length by one-eighth inch in width and each being slightly discolored when 
compared to the surrounding tissue. The Claimant has sustained a serious 
permanent disfigurement to areas of the body normally exposed to public view, 
which entitles the Claimant to additional compensation. The Respondent shall 
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pay the Claimant Eight Hundred Dollars and No Cents ($800.00) for this 
disfigurement. Section 8-42-108 (1), C.R.S.

ORDER

 It is therefore ordered that:

1. The Claimant’s request to convert the admitted impairment of a 3% whole 
person to the cervical spine and a 7% scheduled impairment to the left arm at the 
shoulder to a combined whole person 7% impairment is DENIED AND 
DISMISSED.

2. THE ALJ ORDERS that the Respondent shall pay the Claimant $800.00 
for the disfigurement. The Insurer shall be given credit for any amount previously 
paid for disfigurement in connection with this claim.

3. The Respondent shall pay interest to the Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

4. All matters not determined herein and not closed by operation of law are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATE: February 17, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-720-514

ISSUES

1. Petition to reopen claim and

2. Medical benefits, specifically an arthroplasty at C6-7 recommended by Dr. 
Janssen and treatment by authorized treating physician, Dr. Wunder.

FINDINGS OF FACT

1. The Claimant sustained an admitted work-related injury on May 3, 2005, 
when he was involved in a motor vehicle accident while employed as a police officer for 
Respondent.  

2. The Claimant received reasonable and necessary medical care and 
treatment as a result of his  injuries to his neck including medications, outpatient physical 
therapy and chiropractic care.  Claimant was originally placed at maximum medical 
improvement (MMI) on July 26, 2005 by Dr. Holthouser.   

3. Claimant’s condition worsened and he returned to Dr. Holthouser in March 
2006 for additional treatment.  Claimant was complaining of frequent and long lasting 
headaches.  Dr. Holthouser opined that a work related myofascial strain was the cause 
of the headaches.  

4. Claimant was referred to Jeffrey Wunder, M.D. Claimant reported constant 
right cervical spine pain and severe headaches.  On examination, Claimant had local 
tenderness at the right C5-C6 and C6-7 facet joints.  Facet compression to the right side 
reproduced right lower cervical pain.  Spurling maneuver did not produce any radicular 
symptoms.  Dr. Wunder diagnosed possible right C5-C6 and C6-C7 facet syndrome.  

5. Claimant was referred for additional diagnostic testing in the form of an 
EMG study that was  performed on October 17, 2006, by Jeffery Wunder, M.D. The 
Claimant also underwent an MRI evaluation of his cervical spine which revealed 
degenerative disc disease at multiple levels and a moderate 5mm focal disc protrusion 
at C6-7 which moderately effaced the thecal sac.

6. After radiofrequency facet rhizotomy, Claimant’s  cervical facet syndrome 
was clinically improved.  However, this  improvement was short-lived and Claimant 
continued to complain of headaches.  Dr. Wunder noted that in light of Claimant’s  MRI, 
he probably had a degree of discogenic cervical pain, but that his  EMG did not reveal 
evidence of acute cervical radiculopathy.  
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7. On January 18, 2007, Claimant underwent a neurosurgical evaluation with 
Randall Viola, M.D.  Claimant’s  complaint was mechanical neck pain that got worse with 
activity and better with rest.  Claimant complained that certain weight lifting activities 
bothered him.  Dr. Viola opined that Claimant was having mainly mechanical symptoms 
of axial neck pain related to his cervical degenerative disc disease.  Dr. Viola noted that 
this  was “unfortunately” related to multiple levels and that the mechanical symptoms 
were the “least likely to respond to surgical treatment,” whether discectomy and fusion 
or disc arthroplasty.  (Respondent’s Exhibit J, bates stamp 20-23).

8. Dr. Wunder agreed that Claimant was not a surgical candidate.  

9. Dr. Wunder placed the Claimant at MMI on March 8, 2007.  In his report, 
Dr. Wunder opined that the Claimant had suffered a cervical strain and underlying 
multilevel cervical degenerative disc disease.  Dr. Wunder further stated, “In my opinion, 
the patient likely has a discogenic cervical pain aggravated by his work injury.”  Dr. 
Wunder determined that Clamant sustained 13% whole person permanent impairment. 
He recommended continued use of Vicodin and ibuprofen for a period of six months 
post MMI.   

10. Dr. Angelo Romagosa performed a Division Independent Medical 
Evaluation (DIME) on January 8, 2008.  Dr. Romagosa concluded that Claimant  
reached MMI as of March 8, 2007, and assigned  permanent medical impairment of 6% 
whole person.  Respondent’s filed a Final Admission of Liability admitting for 6% whole 
person impairment as well as maintenance medical treatment.    

11. Subsequent to MMI, Claimant’s  symptoms worsened.  Claimant continued 
to have neck pain associated with his  injuries, and he also testified that the pain is 
primarily on the right side.  The pain is centered at the base of his skull, and the 
Claimant testified that he experiences a popping and grinding in his  neck when he turns 
his head.  

12. The Claimant testified that his headaches  have worsened to the point that 
they are more frequent than they were when he was placed on MMI.  He testified that 
he has six to eight headaches in a month instead of three to four, as he did when he 
was reached MMI in 2008.  The Claimant testified that the pain is worse, and also that 
the headaches last longer, sometimes lasting for days at a time.  The Claimant testified 
that the headaches  do not respond to medication that was prescribed for treatment of 
his less frequent and less painful headaches he experienced prior to 2008.  

13. The Claimant also testified that activities such as weightlifting and his 
SWAT team activities would aggravate his cervical spine complaints and his headaches, 
but the aggravation was temporary.  The Claimant testified that he modified his 
weightlifting routine so as not to increase his pain.  Regardless, the Claimant testified 
that he continues to experience increasingly frequent and painful headaches which 
come on even in absence of any strenuous activity.  The Claimant’s  testimony on these 
issues was credible and persuasive.
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14. Michael Janssen, D.O., performed a surgical evaluation on May 8, 2007.  
Dr. Janssen referred Claimant for a discography with Dr. Robert Wright.  Dr. Wright 
performed the discography on June 6, 2007.  According to Dr. Wright, the results  of the 
discography revealed discogenic pain with provocation at C6-7 with non-painful 
bracketing at C5-6 and C7-T-1.  Based upon these results  Dr. Janssen identified three 
options for the Claimant: benign neglect, continued conservative treatment, or 
consideration for surgery involving either a single level disc arthroplasty at C6-7 or a 
fusion.  

15. Claimant elected to continue conservative care and treatment and to alter 
his physical activities.  Despite this fact, the Claimant testified that his symptoms had 
worsened to the point that he wanted to consider additional treatment.  

16. On February 5, 2010, Claimant underwent a second MRI.  This  MRI 
revealed that Claimant had developed a moderate sized central and left paracentral disc 
protrusion at C2-C3.  (Respondent’s Exhibit P, bates stamp 40-41).

17. On February 23, 2010, Claimant was reexamined by Dr. Wunder, stating 
that he had intermittent neck pain that increased with certain activities and would radiate 
into his  right temporal area.  Dr. Wunder noted that Claimant was under the impression 
that his neck could easily be fixed by a disc arthroplasty or fusion surgery.  Dr. Wunder 
opined that “this is certainly not the case.  This is a quite complicated situation with 
multilevel degenerative disc disease and disc protrusions.”  Dr. Wunder opined that if 
Claimant were to undergo cervical fusion, he would have rapid fire deterioration of his 
remaining discs  because C6-C7 is not the sole symptomatic disc.  Dr. Wunder further 
opined that if Claimant had any component of facet joint pain, disc replacement surgery 
would be precluded.  “Although {Claimant} is looking for a surgical solution, his neck is 
so   complicated that I do not think a simple procedure is likely to be 
beneficial.”  (Respondent’s Exhibit Q, bates stamp 42-43).

18. Claimant underwent an independent medical examination with Matthew 
Brodie, M.D. on March 8, 2010.  Claimant complained to Dr. Brodie that he had 
continuing intermittent and recurrent neck pain and headaches, with aggravations when 
performing overhead weight lifting maneuvers, water skiing or SWAT training activities.  
On physical examination, Dr. Brodie noted that Claimant was “musclebound” and did 
not display pain mannerisms.  Dr. Brodie found palpable tenderness  in the region of the 
facet joints at C4, C5, and C6 levels.  (Respondent’s Exhibit R, bates stamp 44-64).

19. Dr. Brodie assessed herniated disc at C2-3 and possible recurrent right 
sided C4, C5 and C6 facet arthralgia.  Dr. Brodie opined that the discovery of disc pain 
in 2007 was not reasonably or probably causally related to the motor vehicle accident.  
Further, Dr. Brodie opined that Claimant’s  weight lifting activities were likely to be 
causally associated to Claimant’s multi level disc disease.  Dr. Brodie agreed that 
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Claimant was not a surgical candidate due to his multi-level cervical degenerative 
disease.  (Id.).

20. Dr. Wunder agreed with Dr. Brodie that Claimant’s discogenic pain was not 
related to the motor vehicle accident and that he has a progressive ongoing 
degenerative process  which is naturally occurring in the neck.  Dr. Wunder opined that 
based on the degenerative condition, Claimant was likely to have permanent restrictions 
in neck mobility and intermittent episodes of pain.  (Respondent’s Exhibit S, bates 
stamp 65-66).

21. On March 11, 2011, Claimant underwent a second surgical independent 
medical examination with Brian Reiss, M.D.  Claimant indicated to Dr. Reiss that his 
major complaint was recurrent headaches that occurred three or four times per month, 
starting with right neck pain and spreading to his  right temple.  Dr. Reiss  noted that 
although Claimant felt his headaches were more frequent, historically three to four 
headaches per month were recorded in the medical records.  Dr. Reiss also noted that 
he did not detect any significant lack of range of motion in the neck.  (Respondent’s 
Exhibit U, bates stamp 69-70).

22. Dr. Reiss  further opined that Claimant has multi-factorial pain generators, 
probably including more than one disc and more than one facet joints.  Dr. Reiss noted 
that disc replacement surgery is not approved for axial nerve pain, which Claimant has, 
without any root involvement.  Because Claimant may also have facet pain, this would 
be a contraindication to use of an artificial disc.  Further, Dr. Reiss opined that a fusion 
is  not recommended as it is  unlikely that C6-C7 is the sole or even the primary pain 
generator.  (Respondent’s Exhibit V, bates stamp 71-73; Deposition of Dr. Reiss, p. 25, 
ll. 6-10).

23. Dr. Reiss explained that there is no way to determine Claimant’s pain 
generator.  He stated that Claimant does not have nerve root irritation and his pain 
could be coming from any disc or multiple discs, from the facet joints or from myofascial 
tissues.  (Deposition of Dr. Reiss, p. 9, ll. 8-21).  Additionally, Dr. Reiss opined that the 
discogram that Claimant underwent over four years ago is not helpful because it is not 
able to identify the pain generator in someone with multiple levels of degenerative 
changes.  (Deposition of Dr. Reiss, p. 12, l.23 – p. 13, l.4).  Dr. Reiss felt that 
discograms are controversial in the cervical spine.  (Deposition of Dr. Reiss, p. 19, ll. 
14-16).  In this particular matter, the discogram did not include other levels that are 
degenerated (including the herniated disc at C2 that was not diagnosed until 2010, 
three years after the discogram).  

24. Claimant filed a Petition to Reopen his  claim on April 26, 2011, on the 
ground that his  medical condition had worsened.  Attached to the Claimant’s Petition to 
Reopen was a report from Dr. Janssen dated January 13, 2011.  In his report, Dr. 
Janssen opined that he did not agree with Dr. Wunder who opined that Claimant has 
facet-mediated symptoms.  Dr. Janssen opined, “I do not think this is  a facet-mediated 
problem.  This is  a very common myth, that many times if a patient has a vertical 
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instability secondary to the disc problem that causes incongruence of the facet joint and 
they have secondary facet pain, but the pathology is primarily due to anterior column 
insufficiency and vertical instability.”  He further opined, “I think he has a higher chance 
of being disabled by not having surgery than having it fixed.” (Claimant’s Exh. 2 p. 20)

25.  In his  January 13, 2011 report, Dr. Janssen further stated that Claimant is 
“miserable” and that he has tried everything but is  “having a difficult time getting 
around.”  Dr. Janssen reviewed the results of an updated MRI and again recommended 
that Claimant undergo surgery involving a disc arthroplasty at C6-7 of his cervical spine.  
A post hearing deposition was taken of Dr. Janssen who explained the basis of his 
recommendation for surgical treatment and the likelihood that Claimant would be able to 
return to his employment as a police officer if he had the surgical procedure. [Janssen 
Dep. p. 14-17].  Dr. Janssen disagreed with the opinions of Dr. Reiss and Dr. Brodie that 
Claimant would not benefit from disc arthroplasty where he has been diagnosed with 
“axial neck pain.”  Dr. Janssen opined that undergoing a single level disc arthroplasty 
procedure would be reasonable and necessary and Claimant’s best chance for 
improvement in his  condition.  Dr. Janssen further testified that Claimant met all of the 
criteria developed by the FDA for a single level disc arthroplasty procedure.    

26. Having carefully considered the expert medical testimony offered at the 
hearing, including the medical opinions contained in the exhibits and post hearing 
depositions of Dr. Janssen and Dr. Reiss, the ALJ finds  the testimony of Dr. Janssen to 
be more persuasive.  Dr. Janssen is experienced in disc replacement surgeries  having 
performed them for years.  Additionally, Claimant has tried conservative treatment 
without success and his condition has worsened.  Claimant is a very credible witness.

27. Based upon the evidence submitted, it is  found that Claimant has 
experienced a worsening of the condition of his  cervical spine specifically related to his 
work-related injury of May 3, 2005 after being placed at maximum medical improvement 
on March 8, 2007.  Claimant’s petition to reopen is granted.

28. Claimant has also proven that the medical treatment recommended by Dr. 
Janssen, including disc arthroplasty at C6-7 is reasonably necessary to cure and relieve 
him from the effects of his work injury.   

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act) is  to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of litigation. C.R.S. § 
8-40-102(1).  The claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  C.R.S. § 8-43-201.  A preponderance of the evidence 
is  that which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 592 P.2d 792 (Colo. 1979)  The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of the 
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rights of the claimant nor in favor of the rights of respondents and a workers’ 
compensation claim shall be decided on its merits.  C.R.S. § 8-43-201.

2. Assessing weight, credibility, and sufficiency of evidence in Workers' 
Compensation proceeding is  the exclusive domain of the administrative law judge. Univ. 
Park Care Ctr. v. Indus. Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Even if 
other evidence in the record may have supported a contrary inference, it is  for the ALJ 
to resolve conflicts in the evidence, make credibility determinations, and draw plausible 
inferences from the evidence.   

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. App. 
2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

4. The weight and credibility to be assigned expert testimony is  a matter 
within the discretion of the ALJ. Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002). To the extent expert testimony is subject to conflicting interpretations, 
the ALJ may resolve the conflict by crediting part or none of the testimony. Colo. Springs 
Motors, Ltd. v. Indus. Comm’n, 441 P.2d 21 (Colo. 1968); Robinson v. Youth Track, 
4-649-298 (ICAO May 15, 2007).  

1. 5. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings  as unpersuasive.  
Magnetic Eng’g., Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

2. 6. Section 8-43-303(1), C.R.S., provides  that an award may be 
reopened at any time within six years after the date on the ground of a change in 
condition.  The claimant shoulders the burden of proving her condition has 
changed and her entitlement to benefits by a preponderance of the evidence.  
Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A 
change in condition refers either to change in the condition of the original 
compensable injury or to a change in the claimant's  physical or mental condition.  
Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002).  
Reopening is warranted if the claimant proves  that additional medical treatment 
or disability benefits are warranted.  Reopening is  not warranted if once 
reopened, no additional benefits may be awarded.    Richards v. Industrial Claim 
Appeals Office, 996 P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction 
Co., 765 P.2d 1033 (Colo. App. 1988).
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3. 7. As a threshold matter, the claimant bears the burden of establishing 
that change in the claimant’s  condition is causally related to the original injury.  
Section 8-41-301(1)(c), C.R.S.;  Chavez v. Industrial Commission, 714 P.2d 1328 
(Colo. App. 1985).  The question of whether the claimant met the burden of proof 
to establish a causal relationship between the industrial injury and the worsened 
condition is one of fact for determination by the ALJ.  Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002); City of Durango v. Dunagan, 939 
P.2d 496 (Colo. App. 1997).  Similarly, the question of whether the disability and 
need for treatment were caused by the industrial injury or by an intervening 
cause is a question of fact.  Owens v. Industrial Claim Appeals Office, 49 P.3d 
1187 (Colo. App. 2002).  However, no compensability exists  if the disability and 
need for treatment were caused as a direct result of an independent intervening 
cause.  Owens v. Industrial Claim Appeals Office, supra.  

4. 8. Claimant suffered an admitted work related injury to his cervical 
spine in the motor vehicle collision on May 3, 2005.  Claimant was placed at MMI 
on March 8, 2007.  Since MMI Claimant has proved that his condition has 
worsened. The medical opinion of Dr. Janssen as well as Claimant’s testimony 
supports this conclusion. The Claimant has proven by a preponderance of the 
evidence that his condition has worsened and he is  entitled to benefits.    
Claimant’s petition to reopen is granted.

5. 9. Once a claimant establishes the worsened condition is causally 
related, the claimant must prove the proposed medical treatment is reasonably 
necessary to cure or relieve the employee from the effects of the injury.  Section 
8-42-101, C.R.S.  Although Respondents are liable for medical treatment that is 
reasonably necessary to cure and relieve the effects of the industrial injury, 
Respondents may, nevertheless, challenge the reasonableness and necessity of 
current or newly requested treatment notwithstanding its position regarding 
previous medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 
53 P.3d 1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  

6. 10. The question of whether a particular medical treatment is 
reasonable and necessary is one of fact for determination by the ALJ. Kroupa v. 
Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears  the burden of proof to 
establish the right to specific medical benefits. HLJ Management Group, Inc. v. 
Kim, 804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this 
issue must be supported by substantial evidence in the record. Section 8-43-301
(8), C.R.S.  Substantial evidence is that quantum of probative evidence which a 
rational fact finder would accept as adequate to support a conclusion without 
regard to the existence of conflicting evidence. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411, 415 (Colo. App. 1995).
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7. 11. Claimant has proven by a preponderance of the evidence that the 
surgery recommended by Dr. Janssen is  reasonably necessary to cure and 
relieve him from the effects of the May 3, 2005 industrial injury.  Respondents 
shall pay for the treatment recommended by Dr. Janssen. 

ORDER

 It is therefore ordered that:

1. 1. Claimant’s petition to reopen is granted.

2. 2. Respondents shall pay for the treatment recommended by Dr. 
Janssen including the disc arthroplasty at C6-7 as well as reasonable and 
necessary medical treatment recommended by his authorized treating 
physicians.

3. 3. Change of physician was  not endorsed as an issue nor litigated. 
Authorization of Dr. Janssen was not endorsed as an issue nor litigated.  This 
order does not address these issues.

4. 4. All matters not determined in this order are reserved for future 
determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 17, 2012

Barbara S. Henk
Administrative Law Judge



234

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-801-380-01

ISSUES

The issue presented for determination is whether the Claimant established by a 
preponderance of the evidence that her claim should be reopened based upon a 
mistake, error, or due to a change in her condition.

If Claimant’s  claim is reopened, the Claimant seeks temporary total disability 
benefits.  Respondent asserts  that if the claim is  reopened, Claimant was responsible 
for termination of her employment thereby rendering her ineligible for temporary 
disability benefits.  The Respondent also seeks an offset for unemployment benefits 
should temporary disability be awarded.  The parties stipulated that Claimant’s average 
weekly wage was $324.68.  

FINDINGS OF FACT

 Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant is  a 27-year old woman who sustained a work-related right shoulder 
injury on November 15, 2008, while stocking 2 liter bottles of 7-UP.  

2. Before sustaining this November 15, 2008 work-related right shoulder injury, 
Claimant was  evaluated by James Johnson, M.D. at Panorama Orthopedics  for 
right shoulder pain on October 10, 2008. Dr. Johnson noted that Claimant’s 
symptoms began on September 10, 2008, without any known etiology.  On right 
shoulder examination, Claimant had a positive impingement test.  

3. For this work injury, Claimant sought medical treatment at Exempla Northwest 
with John Nordin, M.D. and his physical assistant, Ed Vopat, PA-C.  Claimant 
underwent medical treatment for her right shoulder injury from November 15, 2008, 
through September 25, 2009, at Exempla Northwest.  

4. On November 17, 2008, Mr. Vopat examined the Claimant and noted pain on 
palpation to the anterior right shoulder.  He assessed right shoulder strain and 
referred her to physical therapy. 

5. On December 1, 2008, Mr. Vopat referred Claimant for an MRI of her right 
shoulder, which she delayed obtaining for approximately four months.  

6. Contrary to Claimant’s assertions, nothing in the record supports that the 
Respondent failed to authorize the MRI.  Rather, the adjuster testified that the 
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Claimant missed three scheduled MRIs and the records show that Claimant refused 
to undergo the MRI due the location of the imaging center.  

7. Claimant eventually underwent the MRI on April 8, 2009.  The MRI findings 
were normal. 

8. On May 8, 2009, Claimant returned to Dr. Nordin. Dr. Nordin noted that 
Claimant missed her last appointment.  On right shoulder examination, Claimant 
had a negative apprehension test, negative drop test, and negative supraspinatus 
test and full range of motion.  

9. Dr. Nordin re-evaluated the Claimant on June 23, 2009.  Claimant stated that 
she missed her appointments because of bad spasms. On examination, Claimant 
had decreased range of motion and diffuse tenderness.  Claimant also requested a 
note because she missed work on June 18, 2009 and June 19, 2009, but Dr. Nordin 
stated he could not write a note stating that Claimant missed work due to her work 
injury.

10. Claimant subsequently missed appointments with Dr. Nordin on July 2, 2009 
and July 13, 2009. 

11. On August 3, 2009, Dr. Nordin sent a letter to the Respondent.  Dr. Nordin 
stated that Claimant may have something structurally wrong with her shoulder, and 
that he felt she needed an orthopedic evaluation before the claim should be closed.  
Dr. Nordin also noted that he was aware that Claimant had been very non-
compliant with treatment throughout the course of her claim. 

12. Due to Claimant’s two missed consecutive medical appointments of July 2, 
2009 and July 13, 2009, Respondent sent a written notice (“30-day notice”) to the 
Claimant on July 16, 2009.  This notice asked the Claimant whether she intended to 
seek additional treatment and, if so, asked her to complete the form and send it 
back to the Respondent.  The 30-day notice also stated in all capital letters, which 
were also in bold typeface, that the Respondent would file a Final Admission of 
Liability (“FAL”) if Claimant did not respond to the notice within 30 days.

13. The Claimant was not receiving temporary disability benefits  as of July 16, 
2009.

14. The Claimant failed to respond to the 30-day notice, and the Respondent 
issued an FAL on August 26, 2009.  The Claimant did not timely object to the FAL 
and Claimant’s claim closed on September 25, 2009.  

15. The Claimant asserts that she did not receive either the 30-day notice or the 
FAL. Claimant also asserts that because she continued to attend medical 
appointments and required additional treatment following issuance of the 30-day 
notice and FAL, that she did not indeed abandon her claim.    
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16. The adjuster spoke to the Claimant on September 25, 2009, and advised the 
Claimant it was the last day to file an objection to the FAL.  Additionally, the adjuster 
testified that none of the letters  she sent to the Claimant were returned and 
Claimant had picked up any certified mail.

17. The Claimant also saw Dr. Nordin on September 25, 2009.  The medical 
treatment notes indicate that Dr. Nordin’s office assistant contacted the claims 
adjuster and learned that the claim was closed.  On examination, Claimant had 
tenderness to palpation and demonstrated abduction of 90 degrees in her right 
shoulder.  She also had positive impingement and positive supraspinatus testing.  
Dr. Nordin noted that Claimant’s shoulder strain appeared somewhat worse and 
that he still suspected internal derangement despite normal MRI findings.  

18. On September 9, 2009, Claimant saw Dr. Johnson who had previously 
performed surgery on her left shoulder.  Dr. Johnson recommended injections and 
surgery at that time. The treatment notes indicate that Claimant pursued treatment 
with Dr. Johnson because she had experienced no improvement through the 
workers’ compensation system.  By that time, Claimant had undergone one 
injection with Dr. Nordin and attended physical therapy one time.  Claimant quit 
physical therapy because she asserted it caused more pain. 

19. Claimant pursed no treatment until March 26, 2010, when she returned to Dr. 
Johnson.  He offered physical therapy and injection, but the Claimant declined.  Dr. 
Johnson then recommended surgery. Dr. Johnson noted that Claimant would 
attempt to have the surgical intervention addressed by workers’ compensation. 

20. Claimant sought no additional treatment over the ensuing 15 months  until she 
sought an independent medical evaluation (“IME”) with Jeffrey Wunder, M.D. on 
June 9 2011.  At this IME, Claimant had abduction of 110 degrees and Dr. Wunder 
noted posterior right shoulder pain rather than anterior as noted by Mr. Vopat in 
November 2008.  

21. Following Dr. Wunder’s IME, Claimant filed a Petition to Reopen her workers’ 
compensation claim based upon mistake, error and change of condition. 

22. On July 5, 2011, Claimant underwent a disability exam services examination 
by Ryan Otten, M.D., in order to apply for social security disability benefits. 
Claimant stated that she suffers from a lot of pain and decreased range of motion in 
the left shoulder, which she rated as 8 out of 10 with 10 being the worst.  Claimant 
rated her pain as 9 out of 10 in her right shoulder.  Claimant noted that her 
restrictions were no lifting more than 10 pounds, no lifting more than 5 pounds 
repetitively, no pushing/pulling more than 10 pounds, and no overhead reaching. 
Claimant noted that she is  able to drive as well as  cook and clean for herself. Dr. 
Otten recommended restrictions of frequently carrying/lifting to 10 pounds or less 
and occasionally lifting 20 pounds or less.  On range of motion examination, 
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Claimant had abduction of 80 degrees in her right shoulder.  On July 9, 2011, 
Claimant underwent bilateral shoulder x-rays, which were unremarkable. 

23. Claimant testified that after November 18, 2008, her right shoulder pain would 
not decrease even after she went home from work.  Claimant testified that she had 
constant right shoulder pain after getting off of work and constant pain when she 
went back to work the next time. Claimant testified that she has problems lifting, 
and she cannot lift over five pounds. Claimant testified that her restrictions on 
September 25, 2009, for her right shoulder were no repetitive lifting over five 
pounds, carrying five pounds, and pushing/pulling ten pounds.   Claimant testified 
that she continues to have the same restrictions that were given to her by Dr. 
Nordin, and that her restrictions have not decreased. 

24. Claimant testified that she underwent a disability exam with Dr. Otten in July 
2011. Claimant testified that she was having constant pain in her right shoulder 
during this examination and before August 26, 2009.  Claimant testified that she 
had two bad shoulders. Claimant testified that she had 8 out of 10 pain with her 
shoulders before and after the FAL was filed.  

25. On September 12, 2011, Claimant underwent an IME with orthopedic 
surgeon, John Douthit, M.D.  Claimant complained of right shoulder pain.  On 
examination, Claimant had pain and guarding on range of motion testing, but had 
abduction of 120 degrees.  Dr. Douthit noted that Claimant did not have any atrophy 
of her musculature or crepitation or popping of her shoulder. Additionally, Dr. Douthit 
did not find any instability of her shoulders. Dr. Douthit opined that Claimant’s claim 
was entirely subjectively based with no anchoring of any objective physical findings.  

26. Dr. Douthit testified by deposition on October 13, 2011 as an expert in 
orthopedic surgery. Dr. Douthit explained that on physical examination, Claimant 
had limited motion in both shoulders, subjective pain complaints, and no objective 
physical findings  for the shoulders. Dr. Douthit also testified that Claimant did not 
seek treatment for her alleged right shoulder pain from March 2010 until June 2011, 
which he felt significant given that Claimant was complaining of pain and lack of 
function.  Furthermore, Dr. Douthit opined that a surgical procedure on her right 
shoulder would not be of any benefit to the Claimant.  

27. Henry Roth, M.D., performed a review of Claimant’s records and issued a 
report on October 24, 2011. Dr. Roth opined that Claimant’s  history shows that 
Claimant’s reports of physical symptoms are disproportionate to objective findings 
and are not supported by any reliable objective findings. 

CONCLUSIONS OF LAW

 General
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1. The Judge’s factual findings  concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as  unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 
(Colo. App. 2000).

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. v 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S.

Petition to Reopen Claim

3. Section 8-43-303(1), C.R.S., provides:

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen an award only as to 
medical benefits the ground of fraud, an overpayment, an error, a mistake, 
or a change in condition ….

a. Mistake

4.The ALJ must determine whether a mistake occurred and whether it was the 
type of mistake that justifies reopening.  Travelers Insurance Co. v. Industrial 
Commission, 646 P.2d 399 (Colo. App. 1981).  When determining whether a mistake 
justifies reopening, the ALJ may consider whether the mistake could have been 
avoided through the exercise of available remedies and due diligence, including the 
timely presentation of evidence.  Garcia v. Qualtek Manufacturing, W.C. No. 4-391-294 
(ICAO August 13, 2004).  The power to reopen is  permissive, and is therefore 
committed to the ALJ’s  sound discretion.  Further, the party seeking to reopen bears 
the burden of proof to establish grounds for reopening.  Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002); Renz v. Larimer County School District 
Poudre R-1, 924 P.2d 1177 (Colo. App. 1996).  

5.In this case, the Claimant asserts  that it was a mistake on the part of the claims 
adjuster to close her claim based on abandonment.  In support of Claimant’s argument 
she cites  to the Division of Workers’ Compensation Rules of Procedure (“WCRP”) Rule 
7-1(B), which provides that:

A Final Admission of Liability may be filed based on abandonment of the claim if 
the claimant: 

(1) is not receiving temporary disability benefits; 
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(2) has  not attended two or more consecutive scheduled medical 
appointments; and
(3) has failed to respond within 30 days to a letter from the insurer or the 
insured asking if the claimant requires additional medical treatment or is 
claiming permanent impairment.  The letter shall be sent to the claimant and 
the claimant’s attorney if the claimant is represented.  The letter must also 
advise the claimant in bold type and capital letters that failure to respond to 
the letter within 30 days will result in a final admission of liability being filed.  If 
the claimant timely responds to the letter the insurer may not file a Final 
Admission of Liability pursuant to this rule.

A. If a claim is abandoned and a Final Admission of Liability is filed 
pursuant to this rule, an MMI date should not be included.

B. A copy of the letter sent to the claimant must be attached to the final 
admission of liability.

C. If the claimant timely objects  to a final admission of liability, filed 
pursuant to this rule the insurer must withdraw the final admission and 
provide an opportunity for the claimant to attend a medical appointment(s).

6. Based on the credible evidence, Claimant has failed to establish that her 
workers’ compensation claim should be reopened based upon a mistake or error.  
The Respondent followed the provisions of WCRP 7-1(B).  Claimant was not 
receiving temporary disability benefits. Claimant failed to attend two scheduled 
medical appointments on July 2, 2009, and July 13, 2009.  Shortly thereafter, on 
July 16, 2009, Respondent sent a 30-day notice to the Claimant asking the 
Claimant if she wanted additional medical treatment.  Moreover, this 30-day notice 
advised the Claimant in bold type and in capital letters that failure to respond to the 
letter within 30 days would result in a FAL being filed.  Claimant failed to respond to 
the 30-day notice.  Therefore, Respondent properly followed WCRP 7-1(B) and filed 
the FAL on August 26, 2009, for claim abandonment.  The claim was subsequently 
closed.

7. The Judge is not persuaded by the Claimant’s argument that receipt of 
treatment subsequent to issuance of the 30-day notice was sufficient to keep the 
claim open. If Claimant believed she needed more treatment once she received the 
30-day notice, her recourse was to respond to the 30-day notice.  She failed to do 
that.  Claimant could have also objected to the FAL, which she also failed to do.  
The Judge is  not persuaded by the Claimant’s testimony that she did not receive 
either the FAL or the 30-day notice. The Judge credits the testimony of the adjuster 
that she spoke to Claimant on September 25, 2009, and advised the Claimant it 
was the last day to file an objection to the FAL.  Additionally, the Judge credits  the 
testimony of the adjuster that none of the letters  she sent to the Claimant were 
returned and that Claimant picked up certified mail.
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b. Change in condition 

8.Claimant shoulders the burden of proving his  condition has changed and his 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.; 
see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in 
condition refers either to change in the condition of the original compensable injury or 
to change in claimant's  physical or mental condition which can be causally connected 
to the original injury.  Chavez v. Industrial Commission, 714 p.2d 1328 (Colo. App. 
1985).

9. Claimant has failed to establish that her claim should be reopened based 
upon a worsening of her work-related condition.  The persuasive and credible 
medical evidence shows that Claimant’s subjective shoulder pain complaints have 
essentially remained the same since her claim closed.  Claimant’s right shoulder 
pain remained constant before and after the filing of FAL, and Claimant testified that 
her pain complaints were 8 out of 10 both before and after the filing of the FAL.

10. In addition, Claimant’s  range of motion in her right shoulder increased and 
decreased over the two years  following claim closure.  A review of the medical 
records pertaining to abduction only demonstrates the varying range of motion 
measurements.  For instance, in September 2009, Claimant’s  abduction in her right 
shoulder was measured at 90 degrees.  In June 2011, her abduction was measured 
at 110 degrees whereas one month later in July 2011, Claimant’s  abduction in her 
right shoulder measured 80 degrees.  Then in September 2011, it measured at 120 
degrees.  Based on the range of motion measurements, Claimant’s function in her 
right shoulder appears to have improved over the course of two years.  

11. Furthermore, Claimant’s  restrictions have either remained the same from Dr. 
Nordin’s September 25, 2009, appointment or have increased where she is able to 
perform additional tasks.  Claimant testified that her restrictions on September 25, 
2009 for her right shoulder were repetitive lifting up to five pounds, carrying five 
pounds, and pushing/pulling ten pounds. Claimant testified that she continues to 
have the same restrictions that were given to her by Dr. Nordin.  Nonetheless, Dr. 
Otten recommended restrictions of frequently carrying/lifting to 10 pounds or less 
and occasionally lifting 20 pounds  or less. Based on Dr. Otten’s restrictions, it 
appears that Claimant’s right shoulder pain complaints have actually improved.

ORDER

 It is therefore ordered that:  

1. Claimant’s petition to reopen her workers’ compensation claim is hereby denied 
and dismissed.  

2. Because the petition to reopen has been denied, the remaining issues are 
rendered moot and need not be addressed.
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 21, 2012

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-862-849-01

ISSUES

 The issues for determination are compensability, medical benefits, average 
weekly wage, temporary disability benefits, including responsibility for termination, and 
penalty for the failure of insurer to timely admit or deny liability. 

FINDINGS OF FACT

1. Claimant gave confusing and conflicting dates of events.  His testimony as to 
dates is not credible.  Claimant’s other testimony is generally credible and 
persuasive. 

2. Claimant was injured in a car accident in 2010.  Claimant suffered from 
whiplash and injured the left side of his body in that accident.  In June and July 2011, 
Claimant was continuing to receive physical therapy two days per week for this auto 
accident. 

3. Claimant worked for Employer.  His  duties including “sheeting dough”.  
Claimant would take balls of dough and work them into a layer on a pizza sheet.  
Claimant would work 50 to 100 balls  of dough per day, and up to 400 on a rare very 
busy day. 

4. Claimant began to develop pain in his right shoulder in late June 2011. 
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5. Claimant’s right shoulder pain became worse.  On Thursday, July 21, 2011, 
Claimant, before a meeting called for another purpose, told *BB, his supervisor, that 
his shoulder hurt and that he would be seeking medical care.  He did not know the 
reason for the shoulder pain, and did not tell *BB that his shoulder pain may be 
related to his employment.  

6. Claimant’s usual days off were Saturday and Sunday.  Claimant worked on 
Monday July 25, 2011.  

7. On Tuesday, July 26, 2011, Claimant was experiencing too much pain in his 
right shoulder to work.  Claimant did not call *BB to advise her that he was unable to 
work.  Claimant did arrange for another worker to work in his place, but that 
arrangement was made late and the other worker did not cover all the hours  for 
Claimant that should have been covered.  

8. *BB called Claimant Tuesday, July 26, 2011, between 11:00 am and 1:00 pm.  
*BB left a message for Claimant to call before 4:00 pm regarding his absence or she 
would notify HR to terminate his employment. 

9. Claimant got the message from *BB on Tuesday, July 26, 2011 around 2:30 
p.m.  Claimant was aware that his employment likely would be terminated if he did 
not return *BB’s  call.  Claimant was capable of returning the call before 4:00 p.m.  
Claimant volitionally did not call *BB back. 

10.Claimant, believing that his employment was terminated, did not call in and 
did not report to work after Tuesday, July 26, 2011. 

11.On August 2, 2011, Employer terminated Claimant’s employment for failure to 
call in his absence on Tuesday July 26, 2011. 

12.Claimant sought treatment at the emergency room at Porter Hospital on 
Sunday, July 31, 2011.  Claimant was examined by Edward Cetaruk, M.D..  Claimant 
chief complaint was shoulder pain.  Claimant presented with a three to four week 
history of left shoulder pain. X-rays  of the shoulder were normal. Dr. Cetaruk stated 
that Claimant’s shoulder pain was “most likely a repetitive use injury, most likely from 
his job.”  Claimant was discharged home with a sling.  

13.Some time after July 31, 2011, Claimant called Employer’s Human Relations 
department and advised that he had injured his shoulder and that he would be filing 
a workers’ compensation claim. This is  Claimant’s  first mention of an injury at work.  
The date of this report is unknown. 

14.Claimant submitted a Workers’ Claim for Compensation to the Division of 
Worker’s Compensation on August 10, 2011.  There is no evidence that Claimant 
submitted a copy of the claim to Employer. 
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15.The Division of Workers’ Compensation sent a copy of the claim to Employer 
in Vancouver, Washington, and to Employer at PO Box 168208 in Irving, Texas.  
There is no certificate of mailing. It is  unknown if either of those addresses are 
correct. 

16.Employer completed an “Employer’s First Report of Injury” on September 22, 
2011.  Employer reported that it was notified of the claim on September 15, 2011.

17.A Notice of Contest was filed on October 4, 2011, 19 days after September 
15, 2011. 

18.From January 1, 2011 to July 25, 2011, a period of 205 days or 29.2857 
weeks, Claimant earned $18,872.85, an average of $644.44 per week. Employer 
also provided health insurance at $439.08 per month and dental insurance at 
$38.89, for a total of $477.97 per month or $110.30 per week.  Claimant’s average 
weekly wage is $754.74. 

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

An “occupational disease” is a disease that results directly from the employment 
or the conditions under which work was performed, which can be seen to have followed 
as a natural incident of the work and as a result of the exposure occasioned by the 
nature of the employment, and which can be fairly traced to the employment as a 
proximate cause and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. Section 8-40-201 (14), C.R.S.  
See City of Colorado Springs v. Indus. Claim Appeals Office, 89 P. 3d 504 (Colo. App. 
2004).  

The testimony of Claimant as to his duties at work and the opinions of Dr. 
Cetaruk are credible and persuasive.  Claimant has  established by a preponderance of 
the evidence that he sustained on occupational disease as a result of the performance 
of the duties of his employment with Employer.  The claim is compensable. 

Insurer is liable for medical care that Claimant receives that is reasonably 
necessary to cure and relieve Claimant from the effects of his occupational disease.  
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Section 8-42-101(1), C.R.S.  Liability is  limited to those amounts  established by the 
Division of Worker’s  Compensation fee schedule.  Section 8-42-101(3), C.R.S. In cases 
of medical emergency, an injured worker need not seek authorization from the employer 
or insurer before obtaining medical treatment from an unauthorized provider. Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  The treatment 
Claimant received at the emergency room was justified as an emergency, and was 
reasonably needed to cure and relieve Claimant from the effects of his  compensable 
injury.  Insurer is liable for the costs of such care. 

Claimant has established by a preponderance of the evidence that his average 
wages were $644.44 and that he received health and dental insurance valued at 
$110.30 per week.  Claimant’s average weekly wage is  $754.74.  Sections 8-40-201
(19), 8-42-102(2)(b) and (3), C.R.S.  

Claimant left work on July 25, 2011 because of his occupational disease. 
However, Section 8-42-105(4)(a), C.R.S. states “In cases where it is  determined that a 
temporarily disabled employee is responsible for termination of employment, the 
resulting wage loss  shall not be attributable to the on-the-job injury.”  A claimant must 
act volitionally or exercise a degree of control over the circumstances of the termination 
in order to be found responsible for the termination.  Richards v. Winter Park 
Recreational Assoc., 919 P.2d 933 (Colo. App. 1996).  "Acting with 'volition' generally 
means having the power or ability 'to choose and decide' or to exercise 'some control 
over the circumstances,' as opposed to acting in a manner that is 'essentially 
involuntary' or accidental." Starr v. ICAO, 224 P.3d 1056 (Colo. App. 2009).

 Claimant has established that he left work as a result of the injury. However, 
Claimant’s employment was terminated for failing to call in to his supervisor on July 26, 
2011, prior to 4:00 p.m.  Respondents have established by a preponderance of the 
evidence that Claimant acted volitionally or exercised a degree of control over the 
circumstances of the termination of his employment. Claimant’s  request for temporary 
disability benefits is denied. 

 An Insurer is liable to Claimant for a penalty if Insurer does not file a Notice of 
Contest within 20 days of notice of a claim.  Section 8-43-203(1)(a), C.R.S. Employer 
and Insurer received notice of Claimant’s claim on September 15, 2011.  Insurer filed a 
Notice of Contest on October 4, 2011, 19 days later.  Claimant has failed to establish by 
a preponderance of the evidence that the Notice of Contest was filed late.  Claimant’s 
request for a penalty is denied.  

 Other issues, including liability for medical care after the Emergency Room visit 
on July 21, 2011, are reserved. 

ORDER

 It is therefore ordered that:
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1. The claim is compensable. 

2. Claimant’s average weekly wage is $754.74.

3. Insurer is liable for the treatment Claimant received on July 21, 2011, at 
the emergency room. 

4. Claimant’s request for temporary disability benefits is denied. 

5. Claimant’s request for a penalty for failure to timely admit or deny is 
denied. 

6. Issues not determined by this order are reserved. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 21, 2012
Bruce C. Friend, ALJ

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-848-480-03

ISSUES

 Did Claimant sustain a compensable injury on February 16, 2011?

 If compensable, a determination of whether Respondents-1 or Respondents-2 
are liable for compensation and medical benefits  to Claimant or, whether 
Respondents-1 and Respondents-2 should be held jointly liable for compensation and 
benefits to Claimant.

 If compensable, whether Claimant is  entitled to an award of medical benefits for 
reasonable and necessary medical treatment provided by Concentra Medical Centers 
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and whether Dr. Eric Ridings, M.D. should be considered an authorized treating 
physician.

 If compensable, whether Claimant is  entitled to an award of temporary total 
disability benefits for the period from February 17 through March 17, 2011.  

 If compensable and TTD benefits are awarded, whether Respondents-2 are 
entitled to a reduction in Claimant’s TTD benefits under Sections 8-43-102 and 
8-43-304, C.R.S. based upon Claimant’s failure to timely report the injury in writing to 
Employer-2.

 At hearing, the parties agreed that if compensable, Claimant’s Average Weekly 
Wage was $346.35.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant was concurrently employed by *CC and *DD as a Certified 
Nursing Assistant (C.N.A.).  Claimant’s  job duties required her to travel to the 
homes of patients/clients  of the employers to provide skilled, in-home nursing 
care and assistance.  Claimant primarily provided care to patients  in the 
Colorado Springs, CO area. 

2. Claimant did her own scheduling of appointments  with patients and would 
see patients for both employers throughout her workday.  Claimant was not paid 
for travel time between appointments, given a travel allowance or provided 
transportation by either *CC or *DD .  Claimant was not paid or reimbursed for 
her transportation expenses  by either *CC or *DD for use of her personal vehicle 
to travel to appointments with patients.  Claimant could use her personal vehicle 
or public transportation to get to the individual patient appointments.  Claimant 
was paid on an hourly basis only for the time she spent with each patient for 
each of her employers, *CC and *DD.

3. *CC did not have an office in Colorado Springs and Claimant did not work 
in or out of a specific office for *DD.  Claimant would travel directly from her home 
to the patient’s homes for both *CC and *DD or between the homes of patients.

4. On February 16, 2011 Claimant provided care to a patient for *DD at the 
patient’s home from 6:00 P.M. to 6:35 P.M.  Claimant left the home of this patient 
in her personal vehicle to travel to the home of another patient for *CC for an 
appointment at 7:00 P.M.  While in-route to the home of the *CC patient at 
approximately 6:41 P.M. Claimant was involved in a motor vehicle accident from 
which she sustained injury.  At the time of the accident, Claimant was driving 
directly from the home of the *DD patient to the home of the *CC patient.
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5. The appointment with the *DD patient at 6:00 P.M. on February 16, 2011 
was the final appointment of that day for Claimant for *DD  and, after Claimant 
completed that appointment and left that patient’s  house at 6:35 P.M. she had 
completed her work for *DD for that day.

6.   Claimant was transported by ambulance from the scene of the accident 
to Memorial Hospital where she was evaluated in the emergency room on 
February 16, 2011.  The clinical impression of the emergency room physician, Dr. 
Leslie Moats, M.D. was: lumbar sprain, right ankle sprain and left knee sprain.  
Claimant was discharged to home with restriction of no work for “several days”.

7. Claimant reported her injury to *CC and was referred for treatment to 
Concentra Medical Centers.  Claimant was evaluated at Concentra on February 
18, 2011 by Dr. Daniel Peterson, M.D. for complaints of low back pain, left hip 
pain with numbness in the anterior thigh on the left and right ankle pain.  Dr. 
Peterson’s assessment was: Lumbar strain, ankle sprain, contusion of hip and 
ankle.  Dr. Peterson placed Claimant on work restrictions of no lifting over 10 
pounds, push/pull over 20 pounds, bending greater than 4 times per hour, 
standing/walking over 15 minutes and no squatting or kneeling.

8. Claimant’s job duties as a C.N.A. required her to lift patients of varying 
weights.  The ALJ finds that the restrictions placed on Claimant by Dr. Peterson 
on February 18, 2011 prevented Claimant from performing her usual work as a 
C.N.A. for either *CC or *DD .

9. Claimant was evaluated by Dr. Peterson on March 18, 2011.  Dr. Peterson 
noted that Claimant felt her symptoms were 85% better, had had physical 
therapy and was ready for full duty.  Dr. Peterson released Claimant to return to 
regular duty as  of March 18, 2011.  Dr. Peterson scheduled a follow-up visit for 
April 1, 2011.

10. Claimant was evaluated by Dr. Peterson on April 1, 2011 with Dr. Peterson 
noting a history from Claimant that her symptoms had been worsening after her 
return to work.  Dr. Peterson referred Claimant for an MRI of her lumbar spine 
and an MRI of her right knee.  Dr. Peterson requested Claimant return for re-
evaluation with 24 hours after these MRIs were completed.

11. Claimant testified, and it is found, that after the April 1, 2011 appointment 
with Dr. Peterson at Concentra, Travelers  would no longer pay for medical treatment as 
her claim had been denied.  Claimant then selected Dr. Eric Ridings, M.D. to obtain 
further treatment for her injuries.  Dr. Ridings evaluated Claimant on initially on April 18, 
2011.  Dr. Ridings released Claimant from his care and placed her at maximum medical 
improvement as of June 8, 2011, without restrictions.

12. The ALJ finds that travel to patient’s homes, either from the home of 
Claimant or from the home of one patient to the next scheduled patient, was at the 
express or implied direction of the employers, *CC and *DD, and that travel was 
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contemplated by the contract of employment with both *CC and *DD .  The ALJ further 
finds that travel to and between the homes of patients was a substantial part of the 
service provided by Claimant to both *CC and *DD .

13. Claimant has  proven by a preponderance of the evidence that she 
sustained a compensable injury arising out of and in the course of her employment as a 
C.N.A. on February 16, 2011.  The ALJ finds that at the time of her injury, Claimant was 
in the course of her employment with *CC.  Claimant was not in the course of her 
employment with *DD at the time of her injury on February 16, 2011.

14. Claimant has proven, by a preponderance of the evidence, that she was 
temporarily and totally disabled from February 17 through March 17, 2011 and unable to 
perform her regular work as a C.N.A. during this time period.

15. Claimant has proven by a preponderance of the evidence that the medical 
treatment provided by Dr. Peterson and Concentra Medical Center, and Dr. Eric Ridings, 
M.D. was reasonable and necessary to cure and relieve Claimant from the effects of her 
compensable injury.

16. Claimant has proven by a preponderance of the evidence that the right of 
selection of an authorized treating physician passed to Claimant as of April 1, 2011, the 
date after which further treatment with Concentra Medical Center, its physicians  and 
referrals was denied for non-medical reasons  by Travelers.  Claimant thereafter 
selected Dr. Eric Ridings, M.D. to provide treatment for her injuries and the ALJ finds 
that Dr. Ridings should be considered an authorized treating physician.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders  the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201 (2008) C.R.S.

2. The ALJ's factual findings concern only evidence and inferences  found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).
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3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

I. COMPENSABILITY

4. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  

5. For an injury to arise out of the employment, there must be a causal 
connection between the duties  of the employment and the injury suffered.  Irwin 
v. Indus. Comm’n, 695 P.2d 763 (Colo. App. 1984).  The term “arising out of” 
refers  to an injury which had its origins in an employee’s work-related functions 
and is  sufficiently related thereto as to be considered part of the employee’s 
service to the employer.  Popovich v. Irlando, 811 P.2d 379 (Colo. 1991).  The 
"arising out of" element is narrower than the course of employment element and 
requires claimant to show a causal connection between the employment and the 
injury such that the injury has its origins  in the employee's work-related functions 
and is  sufficiently related to those functions  to be considered part of the 
employment contract.  Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991), 
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  It is  generally 
sufficient if the injury arises out of a risk which is  reasonably incidental to the 
conditions and circumstances of the particular employment.  Phillips Contracting, 
Inc. v. Hirst, 905 P.2d 9 (Colo. App. 1995).

6. An accident “arises out of” employment when there is  a causal connection 
between the work conditions and the injury.  In re Question Submitted by the 
United States Court of Appeals for the Tenth Circuit, 759 P.2d 17 (Colo. 1988).  
The determination of whether there is  a sufficient “nexus” or causal relationship 
between the claimant’s employment and the injury is one of fact that the ALJ 
must determine based on a totality of the circumstances.  Moorhead Machinery & 
Boiler Co. v. DelValle, 934 P.2d 861 (Colo. App. 1996).

7. An injury occurs "in the course of" employment where the claimant 
demonstrates that the injury occurred within the time and place limits of her 
employment and during an activity that had some connection with her work-
related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  
Generally, injuries  that occur while a claimant is going to or coming from the 
place of employment are not considered to have arisen out of and in the course 
of the employment.  Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 
1999).  
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8. An exception to the “going and coming rule” exists when the employee is 
in a “travel status”.  The primary standard for the travel status exception for 
compensability is set forth in Madden v. Mountain West Fabricators, 977 P.2d 
861 (Colo. 1999).  The Madden court held “the determination of whether a 
traveling employee’s injury warrants an exception to the going to and from work 
rule is such a fact specific analysis that it cannot be limited to a pre-determined 
list of acceptable facts  and circumstances.” Madden v. Mountain West 
Fabricators, 977 P.2d 861 (Colo. 1999).  Madden requires a consideration of a 
number of factors to determine whether special circumstances warrant recovery 
under the Act.  Those factors include, but are not limited to: 1) Whether the travel 
occurred during working hours; 2) Whether the travel occurred on or off the 
premises; 3) Whether the travel was contemplated by the employment contract; 
and 4) Whether the conditions  of employment created a “special zone of danger” 
in which the injury arose.  In determining whether the travel was contemplated by 
the employment contract the Court in Madden held that the common link of the 
examples of this  factor is that the travel is  a substantial part of the service to 
employer such as: (a) when a particular journey is assigned or directed by the 
employer; (b) when the employee’s travel is  at the employer’s express or implied 
request or when such travel confers a benefit on the employer beyond the sole 
fact of the employee’s  arrival at work; and (c) when travel is singled out for 
special treatment as an inducement to employment.  Madden at 865.   Whether 
meeting only one factor by itself would result in a finding of a compensable injury 
depends upon whether the evidence supporting that variable demonstrates a 
causal connection between the employment and the injury such that travel to and 
from work arises out of and in the course of employment.  Madden, at 865.  

9. In Reynolds v. Indus. Claim Appeals Office, 958 P.2d 509 (Colo. App. 
1997), the Court of Appeals  held that the essence of travel status is  when the 
employer requires the employee to travel beyond a fixed location established for 
performance of his or her duties  the risks of such travel become risks  of 
employment and injuries incurred during such travel are thus compensable.  
More recently in Sturgeon Electric v. Indus. Claim Appeals Office, 129 P.3d 1057 
(Colo. App. 2005), the Court of Appeals  held that generally employment should 
be deemed to include travel when the travel itself is  a substantial part of the 
service performed.  See, Whale Communications v. Claimants in re Death of 
Osborne, 848 P.2d 759, (Colo. App. 1988) (rationale for this  exception is that that 
travel becomes a part of the job since it is  a service to the employer).  See also, 
Loffland Bros. v. Baca, 651 P.2d 431 (Colo. App. 1982) (an injury is compensable 
if the employee’s travel is at the express or implied request of the employer). 

10.   As found, Claimant has proven that she sustained a compensable injury 
in a motor vehicle accident on February 16, 2011.  There is no dispute that 
Claimant was involved in the accident or that she sustained injuries from the 
accident.  The issue concerning compensability in this  case turns on the 
determination of whether Claimant was in the “course of employment” at the time 
of her injury and, if so, a determination of whether she was in the course of 
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employment for both of her concurrent employers or only one of the concurrent 
employers at the time of the injury.

11. Both Employers direct their attention to the fact that Claimant was not paid 
by either Employer for travel time, paid a travel or vehicle allowance, or provided 
transportation in support of their arguments that Claimant was not in the course 
of her employment at the time of the motor vehicle accident from which she 
sustained injury.  The ALJ is not persuaded that these facts establish that 
Claimant’s employment with both Employers  did not contemplate travel as a 
substantial part of the service performed by Claimant for both Employers.  The 
essence of the business of both Employers  was  to provide skilled nursing care in 
the homes of their clients.  This was accomplished by sending a C.N.A., such as 
Claimant, to the homes of each individual client.  As such, the travel by Claimant 
from her home, and between the homes of clients of her employers, was at the 
direction of the Employers, provided a benefit to the Employers beyond 
Claimant’s mere arrival at work, and was a substantial part of the service 
provided by Claimant to the Employers under the contracts of hire with each.  
More simply stated, without Claimant traveling from her home, and between the 
homes of the Employers’ clients, to provide skilled in-home care to such clients 
the essential nature of the Employers’ business could be accomplished.    The 
ALJ considers the holding in Sanchez v. Accord Human Resources, W.C. Nos. 
4-551-435, 4-552-962 (May 19, 2003) to be factually distinguishable.  In 
Sanchez, the claimant was a construction worker who was assigned to work at a 
specific job site and the injury traveling to that job site was held not to be 
compensable.  Here, Claimant did not work or report to a fixed location for either 
Employer and performed work for both Employers throughout the Colorado 
Springs area.   As found, Claimant was in the course of her employment at the 
time she was injured on February 16, 2011.

12. As found, Claimant was in the course of her employment for *CC at the 
time of her injury and was not acting in the course of her employment with *DD at 
the time of her injury.  Although Colorado has recognized the concept of “joint 
employment”, the ALJ concludes that this concept is not applicable to the facts of 
this  case.  In Crump v. Builders Association of Pagosa Springs and DeClark 
Granite and Fabrication, Inc., W.C. No. 4-767-757 (February 14, 2011) the Panel 
upheld the order of the ALJ that imposed liability for workers’ compensation 
benefits jointly on both of the claimant’s employers.  The basis for the ALJ’s 
imposition of joint liability was the ALJ’s findings that at the time of the injury the 
claimant was performing tasks or activities that were associated with duties of 
her employment with both employers.  The ALJ here concludes that the 
principles and holding in Crump are factually distinguishable and that the facts 
here do not support imposition of liability for workers’ compensation benefits 
jointly on Claimant’s concurrent employers.  At the time of her accident, Claimant 
had finished with her last patient of the day for *DD and ended her workday with 
*DD , except for a return trip to her home.  However, after seeing the last *DD  
patient and leaving that home at 6:35 P.M., Claimant then was traveling to 
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another appointment with a *CC client, and while doing so, was in the course of 
her employment and providing a service to *CC.  Because Claimant had 
effectively ended her day, and her service to *DD , she was not acting in the 
course of her employment with *DD  at the time she was involved in the accident 
and sustained injury.  As Claimant was performing services within the course of 
her employment with *CC, and not *DD , at the time of her injury the ALJ 
concludes that *CC, and its  Insurer, Travelers, should alone be liable for workers’ 
compensation benefits to Claimant.  

13. The ALJ is not persuaded that Claimant was involved in a deviation at the 
time of the injury that would remove her from the course of her employment with 
*CC.  The persuasive evidence establishes  that Claimant was traveling directly 
from the last *DD  patient to the home of the *CC patient when she was in the 
accident and injured.  There is no persuasive evidence that Claimant was on any 
type of a personal errand or deviation at the time she was injured.  That Claimant 
had previously been at the *DD  patient’s home and might have taken a different 
route to the *CC’ patient that would have placed her in a location different from 
where she was at the time of the accident is not persuasive to establish a 
deviation from her employment with *CC.  Traveling from one patient’s home, and 
between homes of patients for each Employer, was the essential nature of 
Claimant’s service to each Employer, including *CC.  

II.

MEDICAL BENEFITS AND AUTHORIZED TREATING PHYSICIAN

14. Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 
8-42-101(1) (a), C.R.S.  The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  As  found, Claimant has proven 
that the medical treatment she received from Dr. Peterson and Concentra 
Medical Center, and Dr. Ridings was reasonable and necessary to cure and 
relieve Claimant from the effects of her February 16, 2011 injury.

15. Section 8-43-404(5)(a), C.R.S. gives the respondents the right in the first 
instance to select the  ATP.  Authorization refers to a physician’s  legal status  to 
treat the industrial injury at the respondents’ expense.  Bunch v. Industrial Claim 
Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim 
Appeals Office, 944 P2d. 677 (Colo. App. 1997).  Once an ATP has been 
designated the claimant may not ordinarily change physicians or employ 
additional physicians without obtaining permission from the insurer or an ALJ.  If 
the claimant does so, the respondents are not liable for the unauthorized 
treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999).  Section 8-43-404(5)(a), C.R.S. contemplates  that respondents will 
designate a physician who is willing to provide treatment without regard to non-
medical issues such as the prospects for payment in the event the claim is 
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ultimately denied.  Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 
2000); Ruybal v. University of Colorado Health Sciences Center, 768 P.2d 1259 
(Colo. App. 1988).  Where an ATP refuses to provide treatment for non-medical 
reasons, the right of selection of an ATP passes to Claimant.  Whether the ATP 
has refused to provide treatment for non-medical reasons  is  a question of fact for 
the ALJ.  Ruybal v. University of Colorado Health Sciences Center, supra.  As 
found, Claimant’s testimony is credible and persuasive that she was denied 
further medical treatment by the ATP, Dr. Peterson and Concentra, after April 1, 
2011 because her claim for benefits  had been denied.  The right of selection 
therefore passed to Claimant who selected Dr. Ridings.  As found, Dr. Ridings is 
an ATP and Respondents  – 1 are responsible for the expenses of his treatment 
of Claimant.

III. TTD BENEFITS

16. Claimant is entitled to TTD benefits  if the injury caused a disability, the 
disability caused claimant to leave work, and claimant missed more than three 
regular working days.  TTD benefits continue until the occurrence of one of the 
four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  

17. To prove entitlement to TTD benefits, claimant must prove (1) that the 
industrial injury caused a disability lasting more than three work shifts; (2) that he 
left work as a result of the disability and; (3) that the disability resulted in an 
actual wage loss.  Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 
2004); PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 
1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss  in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's  inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform his regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
Physical restrictions which impair the claimant’s  ability to perform his  regular 
work affect available employment opportunities and, hence, the injury contributes 
to a claimant’s wage loss  prior to attainment of MMI.  See, Lunsford v. Sawatsky, 
780 P.2d 76 (Colo. App. 1989).  TTD benefits ordinarily continue until one of the 
occurrences listed in § 8-42-105(3), C.R.S.; City of Colorado Springs v. Industrial 
Claim Appeals Office, supra.  TTD benefits are precluded when the work-related 
injury plays no part in the subsequent loss of wages.  A claimant need only prove 
that the injury contributed, to some degree, to the loss of wages and findings that 
a claimant was unable to return to work and perform his  usual duties because of 
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an injury establishes that the injury caused a disability and that the claimant left 
work as a result of the injury.  PDM Molding v. Stanberg, 898 P.2d 542, 548 
(Colo. 1995).

18. As found, the physical restrictions for work given Claimant by the 
emergency room physician at Memorial Hospital and, later by Dr. Peterson 
prevented her from performing her usual work as a C.N.A. and Claimant became 
temporarily and totally disabled as of February 17, 2011.  Claimant was then 
released to return to her regular employment by Dr. Peterson as of March 18, 
2011 and Claimant was no longer temporarily disabled and entitled to TTD 
benefits after that date.  Section 8-42-105 (3) (c), C.R.S.

19.   Because the ALJ finds and concludes that Respondents-2 are not liable 
for workers’ compensation benefits to Claimant, the ALJ need not address these 
Respondents’ argument that Claimant’s TTD benefit should be reduced under 
Sections 8-43-102 and 8-43-304, C.R.S. on account of Claimant’s alleged failure 
to timely report the injury to Employer-2. 

ORDER

 It is therefore ordered that:

 1. Claimant’s claim for compensation and medical benefits for an injury on 
February 16, 2011 is compensable and is granted.

 2. Any and all claims for compensation and medical benefits against *DD and 
Pinnacol Assurance in W.C. No. 4-855-142 are denied and dismissed.

 3. Insurer, Travelers Indemnity Company, shall pay the medical expenses for 
Claimant’s treatment to date with Concentra Medical Center, Dr. Peterson and Dr. Eric 
Ridings, M.D., in accordance with the Official Medical Fee Schedule of the Division of 
Workers’ Compensation.

 4. Insurer, Travelers Indemnity Company, shall pay Claimant TTD benefits at 
the weekly rate of $230.90 for the period from February 17 to and including March 18, 
2011.

 Insurer-1, Travelers Indemnity Company, shall pay interest to Claimant at the rate 
of 8% per annum on all amounts of compensation not paid when due.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
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otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 21, 2012

      
 
Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-756-007-03

ISSUES

Did the Claimant present sufficient evidence in his case-in-chief, on the issue of 
reopening due to mistake or fraud, to withstand the Respondent’s Motion for a Directed 
Verdict?

Did the Respondent establish their right to attorney fees and costs?

FINDINGS OF FACT

1. The Claimant filed a Worker’s Claim for Compensation against the 
Respondent on April 8, 2008 alleging a work-related injury occurring on April 03, 
2008.

2. Within approximately a two month timeframe the Claimant received a 
letter from the Division of Workers’ Compensation (DOWC) informing him that the 
named employer did not have insurance covering workers’ compensation. At that 
point the Claimant felt did not know what else he could do with respect to the 
claim. There is insufficient evidence in the record to establish what was contained 
in the DOWC letter, and as to why that would create a mistake on the part of the 
Claimant.

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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3. Other than the initial filing of the claim, the Claimant took no further action 
on the claim subsequent to the receipt of the letter from DOWC up through the 
time that the claim was closed by DOWC on July 17, 2009. The evidence does 
not establish that the Claimant made any further inquiry into the status of his 
claim.  There is no evidence that the Claimant attempted to contact DOWC to 
have the letter clarified.  

4. When filing his claim the Claimant provided the DOWC with a mailing 
address of ___, Canon City, Colorado 81212. The Claimant did not subsequently 
inform DOWC of any change of address up through the time that the claim was 
closed by DOWC.  In August 2008 the Claimant moved from Colorado to 
Prescott Valley, Arizona. The Claimant did provide the US Post Office with 
forwarding information.

5. On May 7, 2009 DOWC received a letter from the Respondent requesting 
that the Claimant’s claim be closed.  The reason the Respondent wanted the 
claim closed was because he believed the Claimant was not his  employee. The 
Claimant was unaware of this request.

6. On May 27, 2009 DOWC received a second letter from the Respondent 
again requesting that the Claimant’s claim be closed.  The Respondent again 
indicated that the reason for closing the claim was the fact that the Claimant was 
not his employee. The Claimant was unaware of this request.

7. On June 16, 2009 the Director of DOWC issued an Order to Show Cause 
directed to the Claimant and sent to his address of record at ___, Canon City, 
Colorado 81212.

8. The Order to Show Cause stated:

The Division of  Workers’ Compensation has received a request from your 
employer or workers’ compensation insurance carrier that your case be closed 
since there has been no activity on your claim for the last six months.

1) You must tell the Division of Workers’ Compensation what recent 
effort you have made or are making to pursue your claim for workers’ 
compensation benefits and why you think your claim should remain 
open. You must show  good cause as to why your claim should not be 
closed. This must be done in writing, and you should send a copy to 
your employer or insurance carrier.

2) If you did not already send a response to the request to close your 
claim, or if you do not mail or deliver a response within thirty (30) days 
of the date of the Certificate of  Mailing attached to this Order, your 
claim will be automatically closed. Your written response must be filed 
with the Director, at the Division of Workers’ Compensation, 633 17th 
Street, Suite 400, Denver, CO 80202-3626.

3) If your case is closed after thirty (30) days, you have a right to petition 
to reopen your case as set forth in § 8-43-303 C.R.S.
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IT IS, THEREFORE, ORDERED: That if  a response has not already been 
submitted or is not mailed or delivered to the Division within thirty (30) days 
showing good cause why this claim should remain open, it will be automatically 
closed.

9. The Claimant did not respond to this Order to Show Cause.

10. The Claimant states that he did not receive this Order to Show Cause.

11. Pursuant to the Order the Claimant’s claim closed on July 17, 2009.

12. On August 31, 2011 the Claimant filed a Petition to Reopen asserting the 
grounds of mistake and fraud. The documentation attached to the Petition to 
Reopen is an affidavit of *EE that addresses the factual bases of the claim itself 
but does  not address  what the alleged mistake or fraud is that underlies the 
petition.

13. On October 4, 2011 the Office of Administrative Courts  received the 
Claimant’s Amended Application for Hearing and Notice to Set, citing, inter alia, 
the Petition to Reopen.

14. The ALJ finds that the Claimant has failed to present a prima facie case 
that would require the Respondent to proceed to their case-in-chief.  The 
evidence  as established at the conclusion of the Claimant’s case-in-chief, with 
all reasonable inferences being assumed in the Claimant’s favor, and assuming 
the truth of that evidence,  is insufficient to establish that it is more likely than not 
that there is a mistake that would permit the Claimant’s case to be reopened.  
Likewise, it is  insufficient to establish that it is  more likely than not that there was 
a fraud perpetrated that would permit the Claimant’s case to be reopened.

15. Neither the Respondent not the Claimant endorsed attorney fees and 
costs as an issue for hearing.

CONCLUSIONS OF LAW

1. Once a case is closed it may be reopened pursuant to § 8-43-303(1) on 
several grounds including mistake or fraud.

2. Under the reopening statute, the mistake can be one of fact or law. Where 
the Claimant alleges a mistake, the ALJ is required to determine whether a 
mistake was made, and if so, whether it was the type of mistake which justifies 
reopening the claim. Travelers Insurance Company v. Industrial Commission, 946 
P.2d 399 (Colo.App. 1981). The reopening statute is evidence of a legislative 
policy that the goal of achieving a fair and just result overrides  the parties’ 
interests in finality. Renz v. Larimer County School District Poudre R-1, 924 p.2d 
1177 (Colo.App. 1996).
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3. When determining whether a mistake warranted reopening, the ALJ may 
consider whether it could have been avoided by the timely exercise of 
appropriate procedural or appellate rights. Industrial Commission v. Cutshall, 164 
Colo. App. 240, 433 P.2d 765 (1967). However, failure of the Claimant to exercise 
procedural or appellate rights is not dispositive of whether the Claimant has 
established an error or mistake which justifies reopening the claim. Renz v. 
Larimer County School District Poudre R-1, Supra.

4. An ALJ has discretionary authority to reopen a claim if he determines that 
the overall circumstances warrant reopening. Standard Metals Corp. v. Gallegos, 
781 P.2d 142 (Colo.App. 1989).

5. The Claimant asserts that the mistake at hand was the Claimant’s 
assumption that he could do nothing more based upon receiving the letter from 
DOWC that the employer was uninsured. The ALJ concludes that the Claimant 
has failed to establish that a mistake was made. 

6. The Claimant does not make any argument that the law underlying the 
Claimant’s situation is other than what it purports to be.  That is, it does not 
appear that the Claimant is arguing that he was belaboring under a mistake of 
law.  The Claimant did not testify that he was confused about the status of the 
law or what he believed the law to be governing his situation. The mere fact that 
the Claimant was unaware of what the law provides is  not sufficient to create a 
mistake of law.

7. There is insufficient evidence to establish that the Claimant took any 
action to clarify what the law is in light of his having received the DOWC letter.  
Indeed there is insufficient evidence in the record to establish what was 
contained in the DOWC letter, and as to why that would create a mistake on the 
part of the Claimant.

8. The evidence does  not establish that the Claimant made any further 
inquiry into the status of his claim.  There is  no evidence that the Claimant 
attempted to contact DOWC to have the letter clarified.  The fact that the 
Claimant does nothing to try to ascertain his rights  does not rise to the level of a 
mistake.

9. The Claimant has also failed to establish a prima facie case of fraud. The 
Claimant argues that the fraud herein consists of the Respondent requesting that 
the claim be closed based upon his  assumption that the Claimant was  not an 
employee.

10. The Claimant seems to argue that by telling the DOWC that the Claimant 
was not an employee that the DOWC then took action that would otherwise be 
precluded in the absence of the “fraud.”  However, the DOWC actions taken 
clearly followed the law.  Regardless of why the Respondent wanted the claim to 
be closed, the DOWC’s actions were in conformance with the law on dismissing 
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the Claimant’s  claim for a failure to prosecute.  The DOWC did not assume that 
the Respondent was correct in his  assumption that the Claimant was not an 
employee.  Nor do they tell the Claimant in the Order to Show Cause that they 
find he is  not an employee.  The order is devoid of any such reference and 
clearly not susceptible to an inference of that nature.

11. The Director of DOWC is  empowered to dismiss “all issues in [a] 
case  .  .  .  upon thirty days notice to all the parties, for failure to prosecute the 
case unless good cause is shown why such issues  should not be dismissed.” § 
8-43-207(1)(n), C.R.S. (2011).

12. It is  deemed a failure to prosecute if there has been no activity by the 
parties in the case for a period of at least six months. § 8-43-207(1)(n), C.R.S. 
(2011).

13. The ALJ concludes that the Claimant has failed to establish a prima facie 
case for reopening his  claim upon the grounds  of fraud.  The ALJ concludes that 
the Claimant has failed to establish that a fraud was committed.

14. The ALJ concludes that the Respondents’ Motion for a Directed Verdict is 
GRANTED. 

15. The ALJ concludes that the Respondent did not endorse attorney fees  and 
costs and thus the issue is not before the ALJ for determination.
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ORDER

 It is therefore ordered that:

1. The Claimant’s request to reopen his claim on the basis of mistake or 
fraud is denied and dismissed.

2. The Respondent’s request for attorney fees  and costs is denied and 
dismissed.

3. The continuation of the hearing begun on January 18, 2012 that is 
currently set for March 8, 2012 is hereby vacated.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATE: February 22, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

Employer, and

WC 4-799-939-03WC 4-799-939-03WC 4-799-939-03

Insurer, Respondents.

WC 4-799-939-03

ORDER STRIKING APPLICATION FOR HEARINGORDER STRIKING APPLICATION FOR HEARING

This  matter is  scheduled for hearing on February 23, 2012, in Pueblo.  Having reviewed 
the Office of Administrative Courts’ file, the Administrative Law Judge enters the 
following Order.  

ORDER
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1. The Office of Administrative Courts’ Rules of Procedure (OACRP) Rule 20
(A) provides that the parties jointly, or each party individually, shall file and serve a Case 
Information Sheet (CIS) no more than twenty days and no less than five days prior to 
the date set for the commencement of the hearing, or such other date established by a 
judge.

2. OACRP Rule 20(D) provides that, should a party fail to file a CIS, the judge may 
strike the application for hearing without prejudice and vacate the hearing.

3. In this matter, neither party filed a CIS as required by OACRP Rule 20(A).  
Therefore, the Application for Hearing is stricken, without prejudice, and the February 
23, 2012, hearing is vacated.

4. Either party may file a new application for hearing.

DATE: February 22, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-821-330-01

ISSUES

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment?

 Did claimant prove by a preponderance of the evidence that he is entitled to 
temporary total disability benefits, medical benefits, permanent partial disability 
benefits, and penalties?

 Did claimant prove by a preponderance of the evidence that the Judge should 
pierce employer’s corporate veil and hold Martin Ward personally and individually 
liable for claimant’s benefits under the Act?

  

EXHIBITS

 Claimant submitted Exhibits 1-7, which the Judge admitted into evidence.  Exhibit 2 
contains Claimant’s Interrogatories and Request for Production of Documents dated November 
1, 2011.  Exhibit 1 is an Order compelling employer to answer claimant’s November 1, 2011, 
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discovery, and “should answers not be filed, #7-18 shall be deemed admitted.”  Claimant’s 
Exhibit 3 is a Director’s Penalty Order dated May 10, 2011.  Claimant’s Exhibit 4 is a letter from 
the Division of Worker’s Compensation, Coverage Enforcement Unit, stating that employer was 
not insured for worker’s compensation coverage on the March 10, 2010, date of claimant’s 
injury.  Claimant’s Exhibit 5 consists of medical bills from Denver Health and Hospitals.  
Claimant’s Exhibit 6 is a report of John S. Hughes, M.D., dated January 14, 2011.  Claimant’s 
Exhibit 7 contains claimant’s medical records with Denver Health and Hospitals, dated March 
11, 2010, to August 10, 2010.

 *FF and employer failed to answer, admit, or deny claimant’s requests for admissions. 
On December 7, 2011, Administrative Law  Judge Bruce C. Friend entered an order granting 
claimant’s motion to compel *FF and employer to answer claimant’s interrogatories and 
requests for admission. Judge Friend ordered that claimant’s requests for admissions would be 
deemed admitted should *FF and employer fail to comply with Judge Friend’s order. *FF and 
employer failed to comply with Judge Friend’s order, and claimant’s requests for admission are 
deemed admitted.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact:

1. In March of 2010, employer operated a business installing clay sewer pipe 
and repairing sewer lines. At that time, employer was a corporation formed by *FF, 
who is employer’s  sole officer and owner. Claimant was performing work for 
employer on a sewer-repair project on March 11, 2010, when he injured his right 
hand while removing a piece of clay sewer pipe from a ditch. The pipe broke and cut 
claimant’s right hand as he lifted it. 

2. Claimant set a hearing before the Office of Administrative Courts (OAC) for 
February 8, 2012. On November 2, 2011, the clerk of OAC served a Notice of 
Hearing by placing it in the U.S. Mail, addressed as follows: 

3. *FF, ___ Denver CO 80215 

4. The U.S. Mail has not returned the Notice of Hearing as undeliverable. 
Employer and *FF thus  received good and legal notice of the February 8, 2012, 
hearing. Although employer and *FF failed to appear at the hearing, claimant elected 
to proceed.

5. At the time of claimant’s injury, employer paid him an hourly wage $14.00 for 
40 hours of work per week. Claimant’s average weekly wage is $560.00. 

6. Claimant was transported by ambulance to the Emergency Department (ER) 
of Denver Health Medical Center (Denver Health) on March 11th. Claimant’s 
treatment at Denver Health is authorized as a matter of law as emergent treatment. 
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7. On March 11, 2010, *FF and employer were non-insured for coverage of 
workers’ compensation liability in violation of the provisions of the Workers’ 
Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S. (2011).  Section 
8-43-408(1), supra, provides that claimant’s compensation benefits shall be 
increased by 50% for employer’s failure to comply with the insurance provisions of 
the Act.

8. *FF met claimant at the ER of Denver Health on March 11th and requested 
that claimant conceal the fact that that his  injury had occurred while working for 
employer. *FF thus requested that claimant participate in perpetrating a fraud upon 
Denver Health for purposes of allowing *FF and employer to evade liability for 
claimant’s medical bills.

9. Claimant showed it more probably true than not that he sustained an injury 
while performing services for pay for employer on March 11, 2010. The Judge credits 
claimant’s testimony in finding claimant injured his  right hand while working for 
employer on March 11th. Claimant’s  testimony was amply supported by medical 
record evidence from Denver Health.  For example, claimant reported to the 
paramedic that he had been working in a dirt trench replacing old 6-inch sewer pipe 
that broke and injured his right hand. Claimant also reported to the screening 
examiner at the ER that he was at work removing clay pipes from a ditch when pipe 
fell onto his right hand. Claimant’s injury while working for employer resulted in the 
need for medical attention and thus is compensable.

10.The physicians and medical providers at Denver Health diagnosed a crush 
injury to the dorsal side of claimant’s right hand, with a transverse laceration over the 
dorsum of his  first metacarpal. Medical providers at Denver Health instructed 
claimant to return to schedule surgery. Claimant underwent surgery at Denver Health 
on March 22, 2010. Medical providers at Denver Health continued to treat claimant 
until his  last appointment on August 10, 2010, when a physician placed him at 
maximum medical improvement (MMI). The treatment claimant received at Denver 
Health was reasonably necessary to cure and relieve the effects of his injury to his 
right hand.

11.Claimant showed it more probably true than not that his injury proximately 
caused his total wage loss from March 11 through April 17, 2010. Crediting his 
testimony, claimant was unable to perform his regular work as a result of his right 
hand injury from March 11th until he returned to work after April 17, 2010. 

12.Based upon requests for admission that are deemed admitted, the Judge 
finds: Employer was thinly capitalized and under-capitalized. *FF was employer’s 
sole shareholder. *FF dominated and controlled the corporation and took 
distributions from employer to pay non-corporate expenses. Claimant previously set 
a hearing before the OAC for April 14, 2011. On April 8, 2011, *FF dissolved 
employer’s corporate entity for the purpose of evading liability for claimant’s  worker’s 
compensation claim. At that time, *FF removed all assets  of the corporation and 
transferred them to his other business and personal interests. 
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13.Claimant showed it more probably true than not that *FF used employer’s 
corporate entity as a mere instrumentality: For transacting his own personal affairs; 
for the purpose of defeating or evading legislative policy requiring workers’ 
compensation insurance for employees; and for the purpose of defeating or evading 
liability to Denver Health for claimant’s medical treatment. *FF breached his fiduciary 
duty to claimant by transferring corporate assets for purposes of evading liability to 
claimant for workers’ compensation benefits. The Judge thus finds that an equitable 
result will be achieved by disregarding employer’s corporate form and holding *FF, 
the sole shareholder, individually and personally liable for claimant’s benefits under 
the Act.

14.Claimant showed it more probably true than not that he is  entitled to 
temporary total disability (TTD) benefits from March 11, 2010, through April 17, 2010, 
both dates inclusive. As found, claimant was temporarily and totally disabled from 
March 11 through April 17, 2010.  Claimant’s average weekly wage is $560.00.  
Claimant’s TTD rate, including the 50% non-insured penalty, is  therefore also 
$560.00 per week, or $80.00 per day.  Claimant was totally disabled for 38 days. *FF 
and employer are liable to pay claimant TTD benefits  in the aggregate amount of 
$3,040.00 (38 x $80 = $3,040).

15.Claimant showed it more probably true than not that he is  entitled to 
permanent partial disability (PPD) benefits  based upon a loss of 8% of the right 
upper extremity. On January 14, 2011, John S. Hughes, M.D., evaluated claimant’s 
permanent medical impairment according to the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised). Dr. 
Hughes rated claimant’s permanent impairment at 8% of the upper extremity, which 
he converted to 5% of the whole person. Crediting Dr. Hughes’s  evaluation as 
persuasive, the Judge finds claimant sustained permanent impairment of 8% of the 
right upper extremity. The scheduled disability rate for a March 11 2010, date of 
injury is $254.06 per week.  Eight percent of the right upper extremity equals 
$4,227.56 ($254.06 x 208 weeks x .08 = $4,227.56).  Adding a 50% penalty for 
employer’s non-insured status increases the award of $4,227.56 to $6,341.34. *FF 
and employer are liable to claimant for PPD benefits in the aggregate amount of 
$6,341.34.

16.Claimant showed it more probably true than not that *FF and employer are 
liable for medical bills from Denver Health in the amount of $13,035.10. As found, 
the medical treatment and care the physicians and medical providers at Denver 
Health provided claimant was authorized and reasonably necessary.  Denver Health 
has billed $13,035.10 for medical services provided to claimant to treat his work-
related injury.

17.Claimant showed it more probably true than not that *FF and employer should 
be liable for a penalty in the aggregate amount of $54,720.00 based upon violation 
of provisions of the Act. Based upon requests  for admission deemed admitted, the 
Judge further finds: *FF and employer knew or should have known by March 16, 
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2010, that claimant had missed three shifts of work and that employer was required 
under the Act to file an Employer’s First Report of Injury (E-1) with the Division of 
Workers’ Compensation. *FF and employer failed to file an E-1 with the division in 
violation of the Act. The Judge determines that a penalty of $80 per day is 
appropriate in light of the flagrant disregard *FF and employer have shown for their 
legal responsibilities under the Act and for their apparent refusal to respond or 
participate in the legal process.  The penalty period runs for a period of 684 days 
from March 27, 2010, through the date of hearing on February 8, 2012.  This 
calculates to a total penalty of $54,720.00 (684 x $80 = $54,720).  The Judge 
determines that 75% should be payable to claimant, and 25% should be payable to 
the Worker’s Compensation Cash Fund.

18.Claimant showed it more probably true than not that *FF and employer are 
liable for an additional penalty in the aggregate amount of $5,800.00 based upon the 
order of the director of the Division of Workers’ Compensation. On February 10, 
2011, Prehearing Administrative Law Judge Craig Eley entered an order requiring 
*FF and employer to answer interrogatories propounded by claimant. *FF and 
employer failed to comply with Judge Eley’s order. On May 10, 2011, Director Paul 
Tauriello entered the Director’s Penalty Order, penalizing *FF and employer in the 
amount of $20.00 per day until they comply with Judge Eley’s order. As of the time of 
hearing, *FF and employer have not complied with Judge Eley’s order. Based upon 
the director’s order, *FF and employer are liable for penalties in the amount of 
$20.00 per day over a period of 290 days from April 25, 2011, through the date of 
hearing on February 8, 2012.  This results in a penalty of $5,800.00 (290 x $20 = 
$5,800).  The Judge determines that 75% should be payable to claimant, and 25% 
should be payable to the Worker’s Compensation Cash Fund.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law:

A. Compensability:

 Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of and within the course of his employment. The 
Judge agrees.

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
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compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

Here, the Judge found claimant showed it more probably true than not that he 
sustained an injury while performing services for pay for employer on March 11, 2010. 
Claimant’s injury while working for employer resulted in the need for medical attention, 
which he received at Denver Health. Claimant thus  proved by a preponderance of the 
evidence that he sustained a compensable injury. 

The Judge concludes that *FF and employer should be liable to pay claimant 
benefits under the Act.

B. Piercing the Corporate Veil:

Claimant argues he has  proven by a preponderance of the evidence that the 
Judge should pierce the corporate veil and hold *FF jointly and severally liable in his 
individual and personal capacity for claimant’s benefits under the Act. The Judge 
agrees.

The equitable doctrine of “piercing the corporate veil” allows the Judge to impose 
personal liability on a corporate officer where the corporate structure is  used so 
improperly that the continued recognition of the corporation as a separate legal entity 
must be disregarded. Micciche v. Billings, 727 P. 2d 367 (Colo. 1986). Specifically, if it is 
shown that shareholders used the corporate entity as a mere instrumentality for the 
transaction of their own affairs, without regard to separate and independent corporate 
existence, or for the purpose of defeating or evading important legislative policy, or in 
order to perpetuate a fraud or wrong  on another, equity will permit the court to 
disregard the corporate form and hold the shareholders personally responsible for the 
corporation's improper actions. Micciche v. Billings, 727 P. 2d 367 (Colo. 1986); see also 
Jarnagin v. Busby, Inc., 867 P. 2d 63 (Colo. App. 1993); citing Industrial Commission v. 
Lavach, 165 Colo. 433 (1986).  A breach of fiduciary duties by transferring assets of an 
insolvent corporation without first accounting to creditors  alone is  sufficient pierce the 
corporate veil. Inzinga v. Jean Pierre Bleger, W.C. No. 4-648-370 (ICAO, 2/5/09).
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The Judge found claimant showed it more probably true than not that *FF used 
employer’s corporate entity as a mere instrumentality for transacting his own personal 
affairs; for the purpose of defeating or evading legislative policy requiring workers’ 
compensation insurance for employees; for the purpose of defeating or evading liability 
to Denver Health for claimant’s medical treatment, and for breaching his fiduciary duty 
to claimant by transferring corporate assets  for purposes of evading liability to claimant 
for workers’ compensation benefits. The Judge further found that an equitable result will 
be achieved by disregarding employer’s corporate form and holding *FF, the sole 
shareholder, individually and personally liable for claimant’s benefits under the Act.

The Judge concludes *FF, in his  individual and personal capacity, and employer 
should be held jointly and severally liable for claimant’s benefits under the Act.

C. Penalty for Non-Insurance:

Claimant argues he has proven by a preponderance of the evidence that *FF and 
employer are liable for additional liability for failure to carry workers’ compensation 
coverage. The Judge agrees.

The Judge has no discretion in the imposition of the additional liability to an 
employer who fails to carry insurance under the Act and must increase the 
compensation to which the claimant is  entitled by 50%, Kamp v. Disney, 135 P.2d 1019 
(Colo. 1943). The term “compensation” refers to disability benefits, In Re Shier, W.C. 
4-573-910 (ICAO 12/15/05). 

As found, *FF and employer failed to maintain workers’ compensation coverage 
for its employees on the date of claimant’s injury.  Therefore, *FF and employer are 
liable to claimant for additional liability, increasing claimant’s compensation benefits by 
50%.

D. Medical, Temporary Disability, and Permanent Disability Benefits:

Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to medical benefits, temporary total disability benefits, and permanent partial 
disability benefits. The Judge agrees.

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.
Employer thus is liable for authorized medical treatment reasonably necessary to 

cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).
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 To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss  in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's  testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998).

 The term "injury" refers to the part of the body that has sustained the 
ultimate loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the 
context of §8-42-107(1), the term "injury" refers to the part or parts of the body that have 
been functionally impaired or disabled as a result of the injury.  Maree v. Jefferson 
County Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch 
v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), 
supra, limits  medical impairment benefits  to those provided in subsection (2) where the 
claimant's injury is  one enumerated on the schedule.  The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder.

 Here, the Judge found claimant showed it more probably true that medical 
treatment provided by providers at Denver Health was authorized and reasonably 
necessary to cure and relieve the effects of his injury. Claimant also showed it more 
probably true that his injury prevented him from performing his regular work from March 
11 through April 17, 2010, inclusive. And claimant showed it more probably true that his 
injury resulted in permanent medical impairment of 8% of the right upper extremity. 
Claimant thus proved by a preponderance of the evidence that he is entitled to medical 
benefits, TTD benefits, and PPD benefits.

 The Judge concludes  that *FF and employer should pay medical bills  from 
Denver Health in the amount of $13,035.10. *FF and employer should pay claimant TTD 
benefits in the aggregate amount of $3,040.00 and PPD benefits in the aggregate 
amount of $6,341.34.

E. Penalties:

 Claimant argues he has proven by a preponderance of the evidence that 
*FF and employer should pay additional penalties  for violation of orders  and for violation 
of provisions of the Act. The Judge agrees.
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 Section 8-43-304(1), supra, authorizes the director and Judge to impose 
penalties up to $1,000 per day where a party fails, refuses, or neglects to obey a lawful 
order or to perform any duty lawfully enjoined or mandated within the time prescribed by 
the director or administrative law judge (ALJ). This statute thus encompasses an order 
issued by an ALJ. Holiday v. Bestop, Inc.,  23 P.3d 700 (Colo. 2001); Giddings v. Indus. 
Claim Appeals Office, 39 P.3d 1211 (Colo. App. 2001). Likewise, the term "order" as 
used in this penalty provision includes a rule of the director. Spracklin v. Indus. Claim 
Appeals Office, 66 P.3d 176 (Colo. App. 2002).  Section 8-43-304(1) thus identifies  four 
categories of conduct and authorizes the imposition of penalties when an employer or 
insurer:  (1) Violates any provision of the Act; (2) does any act prohibited by the Act; (3) 
fails or refuses to perform any duty lawfully mandated within the time prescribed by the 
director or Panel; or (4) fails, neglects, or refuses to obey any lawful order of the director 
or Panel.  Pena v. Industrial Claim Appeals Office, 117 P.3d 84 (Colo. App. 2005).

 Section 8-43-101(1), supra, requires  that "[w]ithin ten days after ... the 
occurrence of a permanently physically impairing injury, or lost-time injury to an 
employee," the employer must report the injury to the division.  W.C.R.P. 5-2 has a 
parallel requirement.   A "lost time injury" is defined as one that causes the claimant to 
miss more than three work shifts or three calendar days of work. Grant v. Industrial 
Claim Appeals Office, 740 P.2d 530 (Colo. App. 1987).

 As found, claimant showed it more probably true than not that *FF and employer 
should be liable for a penalty for a period of 684 days from March 27, 2010, through the 
date of hearing on February 8, 2012, based upon their failure to file an E-1 with the 
division in violation of the Act. Claimant thus proved by a preponderance of the 
evidence that *FF and employer should pay a penalty in the aggregate amount of 
$54,720.00.  

The Judge determined that a penalty of $80 per day is appropriate for failure to 
file an E-1 in light of the flagrant disregard *FF and employer have shown for their legal 
responsibilities under the Act and for their apparent refusal to respond or participate in 
the legal process.  The Judge multiplied the penalty of $80 per day over a period of 684 
days, for a total penalty of $54,720.00.  The Judge determined that 75% of the penalty 
of $54,720.00 should be payable to claimant, and 25% should be payable to the 
Worker’s Compensation Cash Fund.

The Judge further found that claimant showed it more probably true than not that 
*FF and employer should be liable for an additional penalty in the aggregate amount of 
$5,800.00 based upon the order of the director of the Division of Workers’ 
Compensation. Claimant thus proved by a preponderance of the evidence that *FF and 
employer should pay an additional penalty in the aggregate amount of $5,800.00.

On May 10, 2011, Director Paul Tauriello entered the Director’s  Penalty Order, 
penalizing *FF and employer in the amount of $20.00 per day until they comply with 
Judge Eley’s  order. As of the time of hearing, *FF and employer had not complied with 
Judge Eley’s order. The Judge determined that *FF and employer are liable for penalties 
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in the amount of $20.00 per day over a period of 290 days from April 25, 2011, through 
the date of hearing on February 8, 2012.  This  results in a penalty of $5,800.00.  The 
Judge determined that 75% of the additional penalty of $5,800.00 should be payable to 
claimant, and 25% should be payable to the Worker’s Compensation Cash Fund.

The Judge concludes *FF and employer should pay a penalty in the aggregate 
amount of $54,720.00, apportioned such that that 75% of such penalty should be 
payable to claimant, and 25% should be payable to the Worker’s  Compensation Cash 
Fund. *FF and employer should pay an additional penalty in the aggregate amount of 
$5,800.00, apportioned such that that 75% of such penalty should be payable to 
claimant, and 25% should be payable to the Worker’s Compensation Cash Fund.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. *FF and employer shall pay claimant compensation, benefits, and 
penalties under the Act.

2. *FF, in his individual and personal capacity, and employer are jointly and 
severally liable for all of claimant’s compensation, benefits, and penalties  ordered 
herein.

3. *FF and employer shall pay, subject to fee schedule, medical bills  from 
Denver Health in the amount of $13,035.10. 

4. *FF and employer shall pay claimant TTD benefits in the aggregate 
amount of $3,040.00. 

5. *FF and employer shall pay claimant PPD benefits in the aggregate 
amount of $6,341.34.

6. *FF and employer shall pay claimant interest at the rate of 8% per annum 
on compensation benefits not paid when due.

7. *FF and employer shall pay a penalty in the aggregate amount of 
$54,720.00, apportioned such that that 75% of such penalty shall be payable to 
claimant, and 25% shall be payable to the Worker’s  Compensation Cash Fund by check 
mailed to the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention:  Sue Sobolik. 

8. *FF and employer shall pay an additional penalty in the aggregate amount 
of $5,800.00, apportioned such that that 75% of such penalty shall be payable to 
claimant, and 25% shall be payable to the Worker’s  Compensation Cash Fund by check 
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mailed to the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention:  Sue Sobolik.

9. In lieu of payment of the above compensation and benefits to the claimant, 
*FF and employer shall:

 a. Within ten (10) days of the date of service of this  order, deposit the sum of 
$84,000.00 with the Division of Workers' Compensation, as trustee, to 
secure the payment of all unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/Trustee. The 
check shall be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR

 b. Within ten (10) days of the date of service of this order, file a bond in the 
sum of $84,000.00  with the Division of Workers' Compensation:

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or

  (2) Issued by a surety company authorized to do business in Colorado.
  The bond shall guarantee payment of the compensation and benefits 

awarded.

 IT IS FURTHER ORDERED:  That *FF and employer shall notify the Division of 
Workers' Compensation of payments made pursuant to this order.

 IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve *FF or employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), supra.

10.  If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  __February 22, 2012__
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Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-805-631

ISSUES

1. Whether the Claimant has  overcome, by clear and convincing evidence, 
the opinion of the DIME physician concerning the Claimant’s impairment rating.

2. If the Claimant has overcome the opinion of the DIME physician, the 
determination of the correct impairment rating. 

FINDINGS OF FACT

 1. The Claimant is a 33 year old male who speaks and understands Spanish 
and has limited ability to speak or understand English.  

 2. The Claimant worked for Employer for approximately 14 years.  He 
sustained a work injury on March 4, 2009 while operating a jackhammer.  He had an 
acute onset of low back pain and later that day developed bilateral lower extremity pain.  

 3. There is conflicting evidence in the record as to whether the Claimant 
advised his current treating and evaluating physicians of previous  back problems.  The 
Claimant has denied that he had prior low back problems to some medical professionals 
who treated and/or evaluated him for his work injury, including Dr. Henke and Dr. Healy, 
although he has reported prior low back issues to others, namely Dr. Ring.  Medical 
records demonstrate that the Claimant has been treated previously for low back pain.  
On September 15, 2007, the Claimant reported low back pain to Dr. Mauricio Waintrub 
at Rocky Mountain Internal Medicine that had been ongoing for a 3 week period.  The 
Claimant was diagnosed with a muscle strain and was prescribed Naproxen 
(Respondents’ Exhibit D, p. 193).  On June 23, 2008, the Claimant also reported low 
back pain to Dr. Waintrub and it was noted that “pain has worsened in lower back and 
radiated to knees.  Dr. Waintrub prescribed Naproxen and Flexeril and recommended 
physical therapy (Respondents’ Exhibit D, p. 192).  The Claimant was seen for a 
physical examination and follow up on August 25, 2008 Naproxen and Flexeril were 
prescribed again and it was noted that calls were made to authorize physical therapy 
(Respondents’ Exhibit D, p. 191).  The Claimant did report the more recent back injury 
to Dr. Floyd Ring on March 24, 2009 prior to receiving an epidural steroid injection.  

 4. On March 6, 2009, the Claimant saw Dr. Henke at Rocky Mountain 
Medical Group for the March 4, 2009 work injury.  Claimant reported he was operating a 
“jumping jack” dirt compactor for several hours which caused back stiffness with pain 
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radiating into his  right leg.  Dr. Henke diagnosed lumbar strain and ordered x-rays of the 
lumbar spine (Respondents’ Exhibit B, p. 162).  The X-rays on March 6, 2009 showed 
slight levoscoliosis curvature, normal disc spaces, and normal vertebral body outlines, 
densities, and positions (Respondents’ Exhibit E, p. 204).  

 5. The Claimant underwent an MRI of the lumbar spine on March 10, 2009.  
The MRI showed a right central protrusion at L4-5 forming a minimal impression on the 
thecal sac, and a tiny left-sided protrusion at L5-S1 that did not compress the neural 
elements (Respondents’ Exhibit E, p. 205).  

 6. On March 20, 2009, Dr. Henke reviewed the MRI findings with the 
Claimant and his  interpreter.  On examination, Dr. Henke noted that the Claimant had 
“localized pain over left lower lumbar area to palpation.”  Dr. Henke diagnosed lumbar 
strain from possible disk protrusion and he referred the Claimant to Dr. Floyd Ring for 
an L5-S1 epidural steroid injection (Respondents’ Exhibit B, p. 152).  

 7. When he met with Dr. Ring on March 24, 2009, the Claimant reported that 
“he previously injured his  back 8 months ago and did not improve.  He reinjured himself 
while working with a jackhammer continuously over one day.”  Therefore, Dr. Ring 
concluded that “the patient, in summary, has had two work-related injuries.  He has had 
persistent low back pain with radicular symptoms, left” (Respondents’ Exhibit F, p. 210).  
Dr. Ring discussed the MRI findings with the Claimant and explained that there was 
“foraminal narrowing at L5-S1 on the left and “although this is  not causing significant 
compression upon the nerves, it could be causing some nerve irritation” and so he 
recommended an injection for diagnostic and therapeutic purposes (Respondents’ 
Exhibit F, p. 211).  Dr. Ring then performed a transforaminal right L5-S1 epidural steroid 
injection on the Claimant that same day.  Although the Claimant tolerated the procedure 
well and was initially in no pain, by the following day, the Claimant reported increasing 
pain (Respondents’ Exhibit F, pp. 207-209).  

 8. On April 3, 2009, Dr. Henke reported that the Claimant’s “lumbar pain with 
leg radiation was not relieved with the first lumbar spine epidural injection provided by 
Dr. Ring (Respondents’ Exhibit B, p. 149).  By April 17, 2009, Dr. Henke noted that the 
Claimant’s low back pain symptoms have persisted despite the prescription medications 
and decreased work activities.  The Claimant continued to treat with Dr. Henke from 
April of 2009 through July of 2009 with no improvement of his  low back pain with left leg 
radiation.  During this time period, Dr. Henke also referred the Claimant to Dr. J. Paul 
Elliot for a surgical consultation (Respondents’ Exhibit B, pp. 125-143).  On July 27, 
2009, Dr. Henke reviewed EMG findings and had a telephone consultation with Huang 
Hoang, Dr. Elliot’s PA-C to discuss the Claimant’s clinical findings and the abnormal 
EMG findings.  Further follow-up with Dr. Elliot was discussed, including the 
consideration of lumbar discectomy for pain relief (Respondents’ Exhibit B, p. 125).  

 9. On September 4, 2009 and September 21, 2009, the Claimant saw Dr. 
Henke for pre-operative examinations and testing in preparation for the lumbar surgery 
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scheduled with Dr. Elliot on September 29, 2009 (Respondents’ Exhibit B, p. 108 and 
113).  

 10. On September 9, 2009, the Claimant saw Dr. Elliot for follow up and the 
Claimant reported “severe low back pain” with the pain worse on the left side than the 
right.  He was cleared for light duty and had been working.  The pain was reported as 
9/10 when not working and 10/10 when working.  It was also reported that although the 
Claimant underwent 2 lumbar steroid injections, these worsened his symptoms and 
increased his numbness and paresthesias.  The Claimant also reported intermittent 
numbness with walking.  However, the Claimant specifically “denies bladder changes or 
sexual dysfunction (Respondents’ Exhibit B, p. 215).  Based upon a review of the 
Claimant’s MRI, radiographic studies and the clinical findings and his  failure to improve 
with conservative measures, Dr. Elliot recommended the option of L4-5, L5-S1 lumbar 
fusion with PLIF and explained the procedure to the Claimant (Respondents’ Exhibit B, 
p. 217).  

 11. The Claimant was  admitted to Swedish Medical Center for surgery on 
September 29, 2009.  Dr. Elliot performed the following procedure:

L3-L4, L4-L5, and L5-S1 laminectomy decompression with L4-L5-S1 
pedicle screw rod instrumentation with left TLIF at L4-L5 and L5-S1 with 
interbody fusion and posterior spinal fusion.  

 There were no known complications from the surgery.  The Claimant was 
discharged from the hospital on October 4, 2009 (Respondents’ Exhibit H, pp. 225-232).  

 12. After the surgery, the Claimant followed up with Dr. Brian J. Beatty at 
Rocky Mountain Medical Group on October 12, 2009.  The Claimant reported his pain 
level as  7/10 and he was on oxycodone and diazepam for pain control.  The Claimant 
used a walker to ambulate and was in a back brace (Respondents’ Exhibit B, p. 104).  
Through November, the Claimant continued to report stiffness in his  low back, but 
stated that his  symptoms were gradually improving (Respondents’ Exhibit B, pp. 
96-102).  By December 21, 2009, Dr. Beatty noted that the Claimant reported he was 
doing well overall and has “minimal pain” and “is no longer taking any pain 
medications.”  The Claimant was walking for exercise and does get some cramping in 
the left leg when he walks for very long.  The surgical incision was fully healed 
(Respondents’ Exhibit B, p. 92).  On January 18, 2010, the Claimant reported that his 
pain level is at 0/10 if he is just sitting, but if he moves or is  engaged in activity it may go 
up to as  high as 7/10 (Respondents’ Exhibit B, p. 88).  However, on February 15, 2010, 
while the Claimant still reported that he felt he was improving and he reported going to 
physical therapy, he now noted that his pain level was 5/10 on a regular basis and after 
physical therapy it will go up to 8/10 (Respondents’ Exhibit B, p. 84).  This pattern 
continued through the March 8, 2010 follow-up visit with Dr. Beatty.  In addition, Dr. 
Beatty also noted that the Claimant had increased pain when he bent to the left side 
(Respondents’ Exhibit B, p. 80).  As  of March 22, 2010, the Claimant noted that his 
symptoms are worse and the pain is increased now that he has returned to work on light 
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duty.  Dr. Beatty noted tenderness to palpation over the paralumbar musculature 
(Respondents’ Exhibit B, p. 76).    Through April and May of 2010, the Claimant 
continued to report to Dr. Beatty that his pain was about the same and he was not 
seeing improvement.  Dr. Beatty noted that the Claimant moved around with some 
difficulty (Respondents’ Exhibit B, pp 60-75).  On May 17, 2010, the Claimant reported 
that he now felt some upper leg pain bilaterally (Respondents’ Exhibit B, p. 64).  
Through June and July of 2010, the Claimant continued to see Dr. Beatty and Dr. Elliot 
for follow up care and his condition and pain levels remained fairly constant with flare-
ups of pain involving specific instances of overuse or work or picking up a heavy object 
(Respondents’ Exhibit B, pp. 49-59).  On August 19, 2010, the Claimant reported to Dr. 
Beatty that his symptoms have worsened and “is  similar to the pain he had before he 
had surgery.”  There is pain reported around his left knee with tightness in his upper leg 
(Respondents’ Exhibit B, p. 45).  

 13. MRI’s were done on July 21, 2010 and again on September 24, 2010 and 
per the findings, the hardware from the fusion surgery remained intact and there was no 
abnormal motion.  The alignment was anatomic.  The July MRI was compared to the 
pre-operative MRI and the September 24, 2010 MRI was compared to the July 2010 
MRI (Respondents’ Exhibit E, pp. 194-202).  An EMG/NCS was also conducted on 
September 24, 2010 (Respondents’ Exhibit B, p. 29).    

 14. Based upon the findings from the MRIs and the EMG/NCS, Dr. Elliott 
determined that there was nothing further he could do for the Claimant from a 
neurological standpoint and he released the Claimant from his care on October 8, 2010 
and Dr. Beatty noted that Dr. Elliott had opined that the Claimant was at MMI 
(Respondents’ Exhibit B, p. 20).  

 15. Dr. Beatty placed the Claimant at MMI on October 26, 2010 and 
conducted a physical examination determining that there was tenderness to palpation 
over the Claimant’s paralumbar musculature and noted specific deficits for range of 
motion.  Based upon his findings in accordance with the AMA Guides, Dr. Beatty 
provided the Claimant with an 11% impairment for specific disorders  of the spine and 
9% impairment for loss of range of motion, which combined resulted in a total 19% 
whole person impairment (Respondents’ Exhibit B, pp. 20-23).  

 16. The Claimant continued to see Dr. Beatty after MMI for monitoring of his 
exercise program, medications and pain levels, seeing Dr. Beatty on December 14, 
2010, January 28, 2011, and February 2, 2011 (Respondents’ Exhibit B, pp. 7-18). 

 17. There is no persuasive documentation in any of the medical records from 
Dr. Henke or Dr. Beatty that the Claimant ever complained to those treating physicians 
about depression, anxiety, or erectile dysfunction over the course of treatment from 
March of 2009 through post-MMI monitoring as late as February of 2011(Respondents’ 
Exhibit B).  
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 18. Dr. Edwin M. Healey performed an independent medical evaluation at the 
request of the Claimant on October 20, 2010.  The Claimant reported to Dr. Healey that 
he continued to have chronic left low back pain and posterior left thigh pain.  The 
Claimant reported the level of pain to range from 7-8/10. The pain was described to Dr. 
Healey as “aching, sharp, exhausting, unbearable and deep.” The Claimant stated to Dr. 
Healey that “he is having erectile dysfunction due to the fact that the pain is so severe 
when he attempts sexual intercourse that he is not able to maintain an erection, and 
therefore, avoids coitus.”  Dr. Healey also notes that the Claimant “is currently 
complaining of depression and states that he has difficulty with sleep because of pain 
and worry over his ability to continue to work because of his chronic pain.”  Dr. Healey 
notes that the Claimant “has become progressively depressed, with loss of energy and 
decreased interest in activities that previously provided him pleasure….He no longer 
goes on trips  with his  family. He feels guilty and has low self-esteem….” (Claimant’s 
Exhibit 2, pp. 15-16).  Dr. Healy found that the Claimant presented for the IME “with 
chronic left low back pain and intermittent left lower extremity pain….depression and 
anxiety due to his chronic pain and difficulties with sexual intercourse which is causing 
marital conflicts” (Claimant’s Exhibit 2, p. 17).  Based on the foregoing, Dr. Healey 
recommended psychological counseling and medications and an erectile dysfunction 
medication such as Viagra or consultation with a urologist (Claimant’s Exhibit 2, p. 17).  
Dr. Healey provided an impairment rating as follows: lumbar spine impairment of 22% 
and a mental impairment for depression of 10%, with a combined total whole person 
impairment of 30% with no apportionment (Claimant’s  Exhibit 2, p. 18).  Per Dr. Healey’s 
worksheets, 11% of the lumbar spine impairment was due to specific disorders of the 
lumbar spine and 12% was for loss of range of motion (Claimant’s Exhibit 2, pp. 19-20).    

 19. On March 15, 2011, Dr. Cliff Gronseth performed a Division IME.  He 
conducted a review of the medical records and noted the highlights of the Claimant’s 
treatment (Respondents’ Exhibit A, pp. 2-3).   Upon physical examination, Dr. Gronseth 
noted inconsistency in the Claimant’s presentation, in that the Claimant had moderate 
pain behaviors and “slow guarded movements during the direct parts of the 
examination,” but at other times  moved more fluidly (Respondents’ Exhibit A, p. 3).   Dr. 
Gronseth agreed with the MMI date of October 26, 2010, as determined by Dr. Beatty 
(Respondents’ Exhibit A, p. 4).  Based on the examination and range of motion strength 
testing, Dr. Gronseth determined the Claimant’s permanent impairment for the injury 
was 11% for specific disorders of the spine plus 6% for loss of range of motion for a 
combined 16% of the whole person (Respondents’ Exhibit A, pp. 4-6).  There is no 
persuasive documentation in Dr. Gronseth’s Division IME report that the Claimant 
complained of depression or erectile dysfunction or exhibited symptoms related to these 
conditions.  There is  also no persuasive evidence that the Claimant provided Dr. 
Healey’s October 20, 2010 report to Dr. Gronseth. 
 
 20. The Claimant testified at the hearing and required an interpreter for both 
the hearing and for medical appointments and evaluations  related to his work injury.  
The Claimant testified that he currently has a lot of pain, especially when he is  sitting for 
a long period of time.  He feels the pain where he had surgery, more on the left side.  
The main question he has for his doctors  is how he can deal with the pain and they tell 
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him he must live with it.  The Claimant also testified that he told Dr. Henke, Dr. Beatty 
and Dr. Gronseth about his  depression and anxiety symptoms.  The Claimant testified 
that he also discussed his erectile dysfunction symptoms with Dr. Beatty.  The Claimant 
expressed frustration and anger that his depression and erectile dysfunction conditions 
and symptoms are not mentioned in his medical records.  The Claimant testified that it 
makes him mad that the doctors just put what they wanted to in the medical records  and 
not what he was telling them.  However, the Claimant’s  testimony on his statements to 
his providers  was at times inconsistent, and therefore not credible.  At one point, the 
Claimant testified that he was embarrassed to talk to his providers  about depression or 
erectile dysfunction.  Yet, he also testified that he told Dr. Beatty about the issues and 
was angry because Dr. Beatty did not do anything about it.  Those statements  contradict 
each other.  Moreover, the allegation that he spoke to his providers  about these issues 
is inconsistent with the medical records, and was refuted by Dr. Beatty in his deposition.

 21. Dr. Edwin M. Healy testified at the hearing by telephone.  He has been a 
physician for 37 years and he is board certified in Occupational Medicine and Neurology 
and he is Level II accredited with the Division of Workers’ Compensation.  Dr. Healy 
testified that when he saw the Claimant on October 30, 2010, the Claimant presented 
with chronic low back and leg pain.  Dr. Healy also noted that the Claimant appeared 
mildly depressed.  Dr. Healy testified that because he saw signs of depression, he 
provided a rating for depression and recommended psychological counseling.  He also 
diagnosed the Claimant with erectile dysfunction based primarily on complaints from the 
Claimant and the Claimant’s wife.  Dr. Healy agreed that none of the prior medical 
records for the Claimant that he reviewed mentioned depression or erectile dysfunction.  

 22. Dr. Brian J. Beatty testified by deposition on August 18, 2011.  Dr. Beatty is 
board certified in Occupational Medicine and he is Level II accredited with the Division 
of Workers’ Compensation.  Dr. Beatty was one of the Claimant’s authorized treating 
physicians and saw the Claimant around 25 times over the course of the Claimant’s 
treatment for his  March 4, 2009 work injury.  Dr. Beatty testified that the Claimant never 
complained to him of sexual dysfunction and that he would not expect testicular pain to 
develop at the L4-5 level.  Dr. Beatty also testified credibly that he did not believe that 
the Claimant ever complained of anxiety or depression while treating with Dr. Beatty nor 
did Dr. Beatty believe that the Claimant required treatment for anxiety or depression.  
Dr. Beatty testified that it is unlikely that he would have failed to observe symptoms of 
depression severe enough to warrant a 10% impairment rating over the course of 25 
medical visits.   Dr. Beatty did not provide an impairment rating for any mental health 
condition because there was no indication of depression or anxiety.  Dr. Beatty opined 
that the impairment rating he provided for the Claimant was consistent with the AMA 
Guides, the medical evidence, including both clinical findings and diagnostic evaluations 
including MRI’s and an EMG.  At the deposition, Dr. Beatty reviewed the IME report of 
Dr. Gronseth dated March 15, 2011.  Dr. Beatty testified that the difference between his 
19% whole person impairment rating and Dr. Gronseth’s 16% whole person rating, 
based upon a difference in the range of motion measurements, was not unusual or 
atypical.  Dr. Beatty testified that he did not have any substantial disagreements with Dr. 
Gronseth’s impairment rating or report and did not believe that Dr. Gronseth’s 
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impairment rating was incorrect.  Upon reviewing Dr. Healy’s IME report, Dr. Beatty 
noted that there were invalid range-of-motion measurements for flexion on the 
examination.  Dr. Beatty further testified that nothing in Dr. Healy’s IME report would 
cause him to change his own opinion regarding the Claimant’s permanent impairment 
rating or to consider that his rating or the rating provided by Dr. Gronseth was incorrect.  

 23. The Claimant has failed to overcome the opinion of the DIME physician, 
Dr. Gronseth that Claimant has a sixteen percent (16%) whole person impairment 
rating. The conclusions of Dr. Healey regarding the inclusion of a 10% rating for mental 
impairment and that the Claimant should also be considered for treatment of erectile 
dysfunction related to the work injury are not sufficient to overcome the MMI 
determination and the impairment rating determination made by Dr. Gronseth which 
does not include these factors.  At most, Dr. Healey’s determinations are a difference of 
opinion.  Crediting the testimony and reports  of Dr. Beatty and Dr. Gronseth, the ALJ 
finds that the Claimant has not proven that Dr. Gronseth’s determination of MMI and his 
impairment rating are in error.  

CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits  to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden 
of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents  and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201, C.R.S.

1. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

2. The ALJ's  factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
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Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. Challenging an Opinion Rendered by a DIME Physician on Impairment

A DIME physician must apply the AMA Guides when determining the claimant’s 
medical impairment rating.  Section 8-42-101(3.7), C.R.S.; §8-42-107(8)(c), C.R.S.  The 
finding of a DIME physician concerning the claimant’s  medical impairment rating shall 
be overcome only by clear and convincing evidence.  Clear and convincing evidence is 
that which is “highly probable and free from serious or substantial doubt.”  Thus, the 
party challenging the DIME physician's  finding must produce evidence contradicting the 
DIME which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 1015 
(Colo. App. 2002).  

As a matter of diagnosis, the assessment of permanent medical impairment 
inherently requires the DIME physician to identify and evaluate all losses that result 
from the injury, including whether the various components of the Claimant’s medical 
condition are causally related to the industrial injury.  Mosley v. Industrial Claim Appeals 
Office, 78 P.3d 1150 (Colo. App. 2003); Martinez v. Industrial Claim Appeals Office, 176 
P.3d 826.  Consequently, a DIME physician’s  finding that a causal relationship does or 
does not exist between an injury and a particular impairment must be overcome by clear 
and convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998).  The rating physician’s determination concerning the cause or causes 
of impairment should include an assessment of data collected during a clinical 
evaluation and the mere existence of an impairment does not create a presumption of 
contribution by a factor with which the impairment is often associated.  Wackenhut 
Corp. v. Industrial Claim Appeals Office, 17 P.3d 202 (Colo. App. 2000).

1. Ultimately, the questions of whether the DIME physician properly applied 
the AMA Guides, and whether the rating was overcome by clear and convincing 
evidence present questions of fact for determination by the ALJ.  Wackenhut 
Corp. v. Industrial Claim Appeals Office, supra.  Not every deviation from the 
rating protocols of the AMA Guides requires the ALJ to conclude that the DIME 
physician’s rating has been overcome as a matter of law.  Rather, deviation from 
the AMA Guides  constitutes  evidence that the ALJ may consider in determining 
whether the DIME physician’s rating has been overcome.  Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117 (Colo. App. 2003); Adams v. Manpower, 
supra.  Moreover, a mere difference of opinion between physicians does  not 
necessarily rise to the level of clear and convincing evidence.  See Gonzales v. 
Browning Ferris Industries of Colorado, W.C. No. 4-350-36 (ICAO March 22, 
2000). 
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 On March 15, 2011, Dr. Cliff Gronseth performed a Division IME and he agreed 
with the MMI date of October 26, 2010, as determined by Dr. Beatty.  Based on Dr. 
Gronseth’s examination and range of motion strength testing, he determined the 
Claimant’s permanent impairment for the injury was 11% for specific disorders of the 
spine plus 6% range of motion for a combined 16% of the whole person.  There is no 
persuasive documentation in Dr. Gronseth’s Division IME report that the Claimant 
complained of depression or erectile dysfunction or exhibited symptoms related to these 
conditions. Nor was there persuasive evidence that the Claimant complained of or 
exhibited symptoms related to these conditions  during his treatment with Drs. Henke, 
Beatty and Elliott and thus, Dr. Gronseth made no note of these conditions in his  review 
of the Claimant’s relevant medical records.  There is also no persuasive evidence that 
the Claimant provided Dr. Healey’s October 20, 2010 report to Dr. Gronseth in which Dr. 
Healey addressed the issues of depression and erectile dysfunction.   Given the length 
of time that the Claimant treated with Drs. Henke, Beatty and Elliott, it would be 
expected that if these issues were related to the work injury on March 4, 2009, that the 
Claimant would have mentioned them to the doctors or he would have exhibited 
symptoms of these conditions and yet these issues are not addressed in the medical 
records (other than in the negative, such as when Dr. Elliott noted that the Claimant 
denied sexual dysfunction in pre-operative medical records).   

 Moreover, Dr. Beatty reviewed the IME report of Dr. Gronseth dated March 15, 
2011 and testified that the difference between his 19% whole person impairment rating 
and Dr. Gronseth’s 16% whole person rating, based upon a difference in the range of 
motion measurements, was not unusual or atypical and that he did not have any 
substantial disagreements with Dr. Gronseth’s impairment rating or report and did not 
believe that Dr. Gronseth’s impairment rating was incorrect.  However, upon reviewing 
Dr. Healy’s IME report, Dr. Beatty noted that there were invalid range-of-motion 
measurements for flexion on the examination.  Dr. Beatty further testified that nothing in 
Dr. Healy’s IME report would cause him to change his  own opinion regarding the 
Claimant’s permanent impairment rating or to consider that his rating or the rating 
provided by Dr. Gronseth was incorrect.  

 The Claimant has not overcome the opinion of the DIME physician by clear and 
convincing evidence.  The Claimant did not present sufficient persuasive evidence to 
establish that Dr. Gronseth’s  determination that Claimant has a sixteen percent (16%) 
whole person impairment rating is  in error.  The conclusions of Dr. Healey regarding the 
inclusion of a 10% rating for mental impairment and that the Claimant should also be 
considered for treatment of erectile dysfunction related to the work injury are not 
sufficient to overcome the MMI determination and the impairment rating determination 
made by Dr. Gronseth which does not include these factors.  At most, Dr. Healey’s 
determinations are a difference of opinion.  

ORDER
 It is therefore ordered that:
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 1. The Claimant has  failed to establish by clear and convincing evidence that 
the DIME physician Dr. Gronseth’s opinions and findings concerning the impairment 
rating he assigned to the Claimant was in error.  Therefore the assignment of a sixteen 
percent (16%) whole person impairment for Claimant’s lumbar injury is determined to be 
appropriate.  

 2. The Claimant’s claim for additional permanent partial disability benefits is 
therefore denied and dismissed and the Respondents shall only be liable for benefits in 
accordance with the opinion and impairment rating assigned by the DIME physician Dr. 
Gronseth.

 DATED: February 22, 2012

Kimberly  A. Allegretti
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-780-230-01

ISSUES

1) Did claimant overcome by clear and convincing evidence the opinion of 
the Division IME physician, Sander Orent, M.D., that claimant reached 
MMI on October 20, 2009?  

2) Did claimant overcome by clear and convincing evidence the 22% 
whole person permanent medical impairment rating assigned by the 
Division IME physician? 

3) Is claimant entitled to TTD benefits  from October 20, 2009 through 
June 13, 2011?   

4) Is claimant entitled to specific additional medical benefits beyond the 
general post-MMI maintenance care admission by the Insurer in their 
Final Admission of Liability?

FINDINGS OF FACT

1.      Claimant is a 45 year old male.    
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2. Claimant was employed part-time as a laborer with Employer on 
December 12, 2008, when he sustained an admitted work-related injury to his back 
while lifting stones.

 3. Claimant was initially evaluated at the emergency room at Sky Ridge 
Medical Center on December 12, 2008.  A CT was performed of the lumbar spine, 
revealing no acute fractures.  The CT did show disc bulging at L4-5.  [Respondents’ 
Exhibit AA, p. 289]  A lumbar MRI was also done.  The MRI report reflects the following 
impressions:  “RIGHT PARACENTRAL PROTRUSION AT L4-5 LEADING TO 
BORDERLINE CENTRAL CANAL STENOSIS.  THE RIGHT L5 NERVE ROOT IS 
LIKELY DISPLACED DORSALLY WITHIN THE LATERAL RECESS.”  [Exhibit AA, pp.  
285-286]  

 4. Claimant began treating with Dr. Jeffrey Gerber on December 18, 2008.  
Dr. Gerber subsequently referred claimant for a surgical consult with Dr. Bernard Guiot 
at South Denver Neurosurgery.  Dr. Guiot diagnosed claimant with a right L4-5 disk 
herniation and performed a L4-5 diskectomy on February 5, 2009.  [Respondents’ 
Exhibit Y, pp. 260-261]  

 5. Claimant continued to follow-up with both Dr. Gerber and Dr. Guiot post-
operatively. Dr. Gerber referred claimant to Dr. Scott Primack for pain management in 
April 2009.  Dr. Primack continued to oversee claimant’s pain management and 
rehabilitation, as well as medication management.  

 6. Claimant underwent a surgical evaluation with Dr. Anant Kumar at 
Colorado Spine Institute on August 7, 2009.  Dr. Kumar opined: “His pain appears to be 
not relieved by any positional changes and he is  neurologically intact.  His x-rays  and 
MRIs of his imaging studies are unremarkable.  At present, continued nonoperative care 
and help of a psychologist or a psychiatrist would be helpful and I think he is at 
maximum medical improvement for the surgical intervention…” [Exhibit Z, p. 273]  

 7. Dr. Primack opined that claimant was at MMI following completion of a 
functional capacity evaluation in late September 2009.  [Respondents’ Exhibit U, pp. 
152-156] Dr. Primack assigned 18% impairment rating of the lumbar spine, and noted 
maintenance care recommendations.  During an appointment on October 20, 2009, Dr. 
Gerber concurred with Dr. Primack that claimant was at MMI.  [Respondents’ Exhibit T, 
pp.  71-73]  Dr. Gerber agreed with the 18% impairment.  He discussed claimant’s 
maintenance care needs to include periodic renewal of medications.  

 8. The Insurer filed a Final Admission of Liability on October 23, 2009, in 
accordance with the 18% rating. The FAL reflected that claimant was at MMI on October 
20, 2009.  The FAL included an admission for post-MMI maintenance care:  “We admit 
for reasonable and necessary medical benefits after MMI.”  [Exhibit B, p. 4]  

 9. Claimant objected to the Final Admission and Applied for a Division IME.  
Dr. Sander Orent was selected as the Division IME physician.  
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 10. Pending the completion of the Division IME, claimant continued to receive 
medical treatment.  Claimant returned to the treating surgeon (Dr. Guiot) for follow-up 
on December 15, 2009.  Dr. Guiot reported:  “[Claimant] is  seen in followup in the 
neurosurgery clinic, status post L4-5 diskectomy on February 5, 2009… I had the 
opportunity to review an MRI of the lumbar spine performed without contrast on 
November 30, 2009 at Littleton Hospital… I have discussed the findings with [claimant].  
There is  no clear explanation as for the persistence of his pain.  There is no evidence of 
compressive lesion within the lumbar spine that would explain the bilateral lower 
extremity pain.  Additionally, given the character of his  pain, this is more reminiscent of 
muscle spasm type symptoms.  I do not think any further surgical intervention is 
appropriate at this time.  This patient is scheduled to follow up with Dr. Scott 
Primack.”  [Respondents’ Exhibit Y, pp. 251-252]  

11. Dr. Primack referred claimant to Dr. Stephen Moe for psychiatric consult 
and treatment in May 2010.  Claimant treated with Dr. Moe during the time frame of May 
13, 2010 through February 15, 2011.  In his  report dated February 15, 2011, Dr. Moe 
noted: “Has an ‘edge’ about him today.  Speaks forcefully, is angry.  Quickly dismisses 
the value of psychiatric treatment and Zoloft in particular.  Pain behavior is  exceedingly 
high… It is  becoming increasingly clear that my input and treatment is not paying 
dividends in this  case.  Plan:  Defer further psychiatric treatment until situation with low 
back is  better or clarified.  The patient clearly sees his  situation as requiring intervention 
(surgery), and his mindset is  not focused on management and treatment of his  mental 
state.  I might still be able to help, but only once [claimant’s] agenda is in line with what I 
am able to do.”  [Exhibit V, p. 168]  

 12. Prior to completion of the Division IME, Claimant’s  counsel arranged for 
Claimant to be evaluated by Dr. Edwin Healey and Dr. Joseph Ramos.  Dr. Healey 
evaluated Claimant on November 25, 2009.  [Claimant’s Exhibit # 1]  Dr. Ramos 
evaluated Claimant on November 2, 2010. [Claimant’s Exhibit # 2]  Both of these 
reports were included in the records provided to Dr. Orent for the Division IME.  

 13 In a report dated December 16, 2010, Dr. Primack commented: “He tells 
me he has been seen by Dr. Ramos who tells  him that he needs to see a surgeon.  The 
patient has already been seen by a surgeon.  He knows that Dr. Guiot does not believe 
that he requires any further operations…If the patient wants to seek out another opinion, 
he is more than happy to do so.  However, I do not feel comfortable making this referral.  
I told him this  in Spanish.  I have no problems in speaking with Dr. 
Ramos.”  [Respondents’ Exhibit U, p. 121]  

 14. Dr. Orent evaluated claimant on June 22, 2011. [Respondents’ Exhibit DD]   
Dr. Orent concurred that claimant was at MMI and agreed with the MMI date of October 
20, 2009 assigned by Dr. Gerber.  Dr. Orent assigned a 22% whole person rating to 
claimant’s lumbar spine. This rating consisted of a 10% rating under Table 53IIE of the 
AMA Guides, Third Edition Revised, and a 13% rating for loss of range of motion.  
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[Exhibit DD, pp. 323-324]  The Summary Sheet completed by Dr. Orent notes the MMI 
date of October 20, 2009 as well as the 22% working unit rating.  [Exhibit DD, p. 317]  

 15. In his report, Dr. Orent stated: “I see no basis  for psychological 
impairment.  Dr. Moe’s  report influences me significantly in this  regard.”  [Exhibit DD, p. 
322]  Dr. Orent further stated: “I do have concerns about the fact that this patient is 
taking both Vicodin and Percocet, three to four of each of these per day.  This  concerns 
me about his liver… It might be that the patient might benefit from a longer-acting 
medication… I think that from a maintenance perspective, the patient does require 
further care for maintenance narcotic medications as seen given that this  is the 
alternative.  I agree with the time period laid out by Dr. Primack as well…” [Exhibit DD, 
p. 322]  

 16. The Division IME Unit issued a Notice of Completion on June 22, 2011.  
[Respondents’ Exhibit G]  

 17. The Insurer issued a Final Admission of Liability on July 5, 2011 in 
accordance with the Division IME opinion of Dr. Orent.  [Respondents’ Exhibit H]  The 
FAL included an admission for post-MMI maintenance care.  

 18. Claimant applied for hearing to challenge the Division IME opinion of Dr. 
Orent, and to seek to overcome that opinion by clear and convincing evidence.  
Claimant is  also requesting TTD benefits for the time period of October 20, 2009 – June 
13, 2011.  Although Dr. Orent specifically concurred with the treating physician’s MMI 
date of October 20, 2009, claimant contends that he should be entitled to TTD benefits 
through the date of the Division IME appointment on June 13, 2011.  

 19. During his testimony at hearing, claimant indicated that he had been to 
see Dr. Jeffrey Kleiner on his own.  Dr. Kleiner recommended discography, and 
Claimant wishes  to undergo that diagnostic procedure.  Claimant confirmed that Dr. 
Kumar and Dr. Guiot had both opined that no further surgery was warranted.    

 20.  Claimant took Dr. Kleiner’s report to Dr. Primack.  Dr. Primack did not feel 
that claimant needed the additional diagnostic test recommended by Dr. Kleiner.  

21. In his November 2, 2010 IME report, Dr. Ramos opined that claimant was 
not at MMI and recommended a trial of lumbar facet injections.  He further stated, “I 
strongly doubt that additional surgery would be curative.” (Claimant’s Exhibit 2, p. 25)

22. Dr. Edwin Healey testified by telephone.  Dr. Healey confirmed that he 
only saw claimant on one occasion for an IME on November 25, 2009.  Dr. Healey 
stated that he had not been provided with any updated medical records since the time 
of his evaluation in 2009.  He was unaware that a Division IME had been completed.  
Dr. Healey was  asked if he thought claimant would benefit from discography.  Dr. 
Healey responded that he would not recommend discography for claimant.  He further 
noted that he would not recommend any type of additional disk surgery for claimant.  Dr. 
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Healey was unaware that claimant had received psychiatric treatment from Dr. Moe and 
had never been provided with those records (or any records subsequent to 2009).  

23. Dr. Healey opined that claimant was not at MMI,  and recommended a trial 
of facet joint injections and possibly medial branch blocks and radiofrequency 
rhizotomy.  Dr. Healey recommended Claimant receive psychological counseling and 
referral to a psychiatrist for medication management.  As stated previously, Dr. Healey 
was unaware of claimant’s treatment with Dr. Moe.  He agreed with Dr. Primack’s 
permanent work restrictions.  Dr. Healey further opined that claimant has 21% whole 
person permanent impairment.

 24. This  case boils  down to a difference of opinion between Dr. Orent and Drs. 
Healey and Ramos.  Mere differences of opinion are insufficient to establish that the 
Division Independent Medical Examiner’s  opinion is wrong.    Claimant has failed to 
overcome the opinions of Dr. Orent by clear and convincing evidence.   Therefore, 
Claimant reached MMI on October 20, 2009 and sustained 22% whole person 
permanent impairment.

 
CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits  to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden 
of proving entitlement to benefits  by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts  in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents  and a workers’ compensation claim 
shall be decided on its merits. Section 8-43-201, C.R.S.

1. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

2. The ALJ's  factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
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evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

1. Burden of Proof for Challenging an Opinion Rendered by a DIME Physician
2.
3. MMI Status
4.

The DIME physician’s findings include his  subsequent opinions, as well as  his 
initial report. Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 (Colo. App. 
2005).  The finding of a DIME physician concerning whether or not a Claimant is  at 
Maximum Medical Improvement (“MMI”) is binding on the parties unless it is overcome 
only by clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and 
convincing evidence is that which is “highly probable and free from serious or 
substantial doubt.”  Thus, the party challenging the DIME physician's finding must 
produce evidence contradicting the DIME which is unmistakable and free from serious 
or substantial doubt showing it highly probable the DIME physician is incorrect.  Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Leming v. 
Industrial Claim Appeals Office, 62 P.3d 1015 (Colo. App. 2002).  

MMI exists  at the point in time when “any medically determinable physical or 
mental impairment as  a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-201(11.5), 
C.R.S.  Under the statute, MMI is  primarily a medical determination involving diagnosis 
of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  Mosley 
v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a DIME 
physician’s finding that a party has  or has not reached MMI, or when MMI was reached, 
will be binding unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as  to MMI is a question of fact for the ALJ as the 
sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 A finding that the claimant needs additional medical treatment (including surgery) 
to improve his condition by reducing pain or improving function is inconsistent with a 
finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. 
App. 2002); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1080 (Colo. App. 
1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. March 2, 
2000).  Similarly, a finding that additional diagnostic procedures which offer a 
reasonable prospect for defining the claimant’s  condition or suggesting further treatment 
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are warranted would be consistent with a finding that a Claimant was not at MMI.  Hatch 
v. John H. Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve the 
condition or the possibility of improvement or deterioration resulting from the passage of 
time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor does the need for 
recommended diagnostic testing solely to assist in the maintenance of a claimant’s 
condition.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. 
App. 2005).  

Here, the Claimant has failed to meet his  burden of proof to show that it is highly 
probable that the opinion of Dr. Orent on the determination of the Claimant’s  MMI status 
was clearly incorrect.  Dr. Orent opined that the Claimant reached a point of medical 
stability as of October 20, 2009 for symptoms and conditions arising out of the 
December 12, 2008 work injury.    

Impairment Rating

A DIME physician must apply the AMA Guides when determining the claimant’s 
medical impairment rating.  Section 8-42-101(3.7), C.R.S.; §8-42-107(8)(c), C.R.S.  The 
finding of a DIME physician concerning the claimant’s  medical impairment rating shall 
be overcome only by clear and convincing evidence.  Clear and convincing evidence is 
that which is “highly probable and free from serious or substantial doubt.”  Thus, the 
party challenging the DIME physician's  finding must produce evidence contradicting the 
DIME which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 1015 
(Colo. App. 2002).  

As a matter of diagnosis, the assessment of permanent medical impairment 
inherently requires the DIME physician to identify and evaluate all losses that result 
from the injury, including whether the various components of the Claimant’s medical 
condition are causally related to the industrial injury.  Mosley v. Industrial Claim Appeals 
Office, 78 P.3d 1150 (Colo. App. 2003); Martinez v. Industrial Claim Appeals Office, 176 
P.3d 826.  Consequently, a DIME physician’s  finding that a causal relationship does or 
does not exist between an injury and a particular impairment must be overcome by clear 
and convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998).  

1. Ultimately, the questions of whether the DIME physician properly applied 
the AMA Guides, and whether the rating was overcome by clear and convincing 
evidence present questions of fact for determination by the ALJ.  Wackenhut 
Corp. v. Industrial Claim Appeals Office, supra.  Not every deviation from the 
rating protocols of the AMA Guides requires the ALJ to conclude that the DIME 
physician’s rating has been overcome as a matter of law.  Rather, deviation from 
the AMA Guides  constitutes  evidence that the ALJ may consider in determining 
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whether the DIME physician’s rating has been overcome.  Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117 (Colo. App. 2003); Adams v. Manpower, 
supra.  Moreover, a mere difference of opinion between physicians does  not 
necessarily rise to the level of clear and convincing evidence.  See Gonzales v. 
Browning Ferris Industries of Colorado, W.C. No. 4-350-36 (ICAO March 22, 
2000). 

Dr. Orent assigned 22% whole person permanent impairment for the December 
12, 2008 work injury.  Claimant’s treating physician, Dr. Gerber assigned 18% whole 
person impairment rating.  Dr. Healey rated claimant’s impairment at 21% whole person.  
The ALJ credits the opinion of Dr. Orent and finds that claimant has  failed to overcome 
Dr. Orent’s DIME opinion by clear and convincing evidence. 

Remaining issues

Claimant is contending that he should be awarded additional TTD benefits  from 
October 20, 2009 through June 13, 2011 (the date of the Division IME appointment).  
Dr. Orent concurred with the ATP’s original MMI date of October 20, 2009.  Therefore, 
Claimant is not entitled to the additional period of TTD benefits requested.  

 With respect to the issue of medical benefits, the Insurer has admitted for and 
authorized post-MMI maintenance care with Dr. Gerber and Dr. Primack.  Neither Dr. 
Gerber nor Dr. Primack has opined that Claimant requires  discography, as suggested by 
Dr. Kleiner.  Dr. Guiot and Dr. Kumar have opined that Claimant does not warrant any 
further surgery.  Therefore, claimant’s request for discography is denied.  

ORDER

 It is therefore ordered that:

1. Claimant has not met his  burden of proof to overcome the Division IME 
opinion of Dr. Orent by clear and convincing evidence.  Dr. Orent opined that 
Claimant reached MMI on October 20, 2009 and assigned a 22% working unit 
rating.  The Division IME opinion is affirmed.  

2. Claimant’s request for TTD benefits  for the time period of October 20, 
2009 through June 13, 2011 is not supported by the evidence and is denied.   

 3. Claimant’s request for discography is denied.  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
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otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 22, 2012

Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-808-961-01

                                                             EXHIBITS

The following exhibits were accepted into evidence:  Claimant’s Exhibits 1 
through 23, Respondent’s Exhibits A through D, and the transcript of the December 7, 
2011 hearing including testimony by Dr. Timothy O’Brien.                                                                                                                                                                             

ISSUE

1. Whether Claimant’s right rotator cuff surgery is reasonable and necessary.

STIPULATION

The parties stipulated to the following fact at the hearing:

a) The Claimant’s rotator cuff tear is causally related to her work.

FINDINGS OF FACT

1. Claimant began work for Employer in June 1992.  In 1995, Claimant 
began to have problems with her right thumb, wrist, elbow, and shoulder as a result of 
the work she performed for the Employer on the production line. 

 
2. After having surgery on her right thumb, Claimant subsequently developed 

problems with her right shoulder and was referred to Dr. Darrah.  Claimant received 
conservative treatment with therapy and injections for her right shoulder.  
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3. In September 1996, Claimant was released from the work restrictions.  
Claimant’s right shoulder problems resolved in part because she was moved from the 
production line to Quality Control or Inspection.  Claimant performed Quality Control 
from 1997 to December 2008 by checking meat pieces for evidence of salmonella.

4. Dr. Linda Mitchell evaluated Claimant on September 15, 2005.  A physical 
examination did not reveal any on-going problems with the right shoulder.  Claimant’s 
permanent work restrictions were rescinded.

5. In December 2008, Claimant was moved to a box maker position.  This 
involved reaching up to unload boxes, building the boxes, and packing the boxes.  In 
addition, she loaded turkeys  weighing 20 to 30 pounds  on racks over her head.  The 
Claimant threw turkeys to the top rack.  The job required quick and repetitive work.

6. In February 2009, Claimant felt pain in her shoulder.  In May 2009, 
Claimant saw Dr. Laura Canton.  Dr. Canton is  the Worker’s  Compensation doctor for 
Employer.  Dr. Canton diagnosed the Claimant with impingement syndrome and right 
shoulder tendinitis, lateral epicondylitis  and medial epicondylitis, and mild radial neuritis.  
The diagnosis was bilateral shoulder acromioclavicular joint elbow pain.  

7. On June 13, 2009, while working modified duty, Claimant left work to 
undergo a non-work related surgery to her foot.  Her foot surgery occurred on July 9, 
2009.  While she was off work for her foot surgery, she continued to treat for her work-
related right shoulder condition.

8. On August 6, 2009, the Claimant underwent a right shoulder MRI.  The 
MRI showed that the Claimant had marrow edema in the distal clavicle and acromion 
with small fluid in the AC joint.  The MRI also showed a full thickness tear of the 
supraspinatus tendon, partial tear of the infraspinatus tendon, AC joint arthritic changes 
without significant inferior osteophytes projection, splitting of the biceps tendon, and a 
SLAP tear of the superior labrum.

9. Dr. Caton referred Claimant to Dr. Scott Primack for a bilateral ultrasound 
evaluation of her shoulders and an opinion of causality of Claimant’s  right shoulder MRI 
findings with minimal mechanism.   The Claimant was evaluated by Dr. Scott Primack 
on September 11, 2009 for a sonographic analysis  of the shoulders and a causality 
determination.  Dr. Primack was of the opinion that the Claimant would require surgery 
in order to treat her right shoulder problems, but thought it was not specific to her job.

10. On October 22, 2009, Dr. Caton diagnosed Claimant with an aggravation 
of a right shoulder rotator cuff tear.  Dr. Caton stated that the “work-related aggravation 
was accepted.”  Dr. Caton provided permanent restrictions of no lifting over five pounds, 
push/pull over five pounds, gripping over one to two pounds, and precluded Claimant 
from repetitive motions.  Claimant was placed at maximum medical improvement (MMI) 
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for her work-related aggravation.  “Wellness” care was prescribed as maintenance care 
after MMI.

11. Respondent filed a Final Admission of Liability on November 19, 2009, 
and attached the October 22, 2009, medical report of Dr. Caton.  Dr. Caton indicated 
that the rotator cuff tear is non-work related without causal mechanism of a work-related 
injury.  Although Dr. Caton confirmed that the work-related aggravation was accepted, 
she indicated that surgery is not considered appropriate under worker’s  compensation 
and that Claimant may seek a surgical opinion through private insurance.  Dr. Caton 
provided an impairment rating but indicated that none of it was work-related.

12. Claimant was released to return to work from her foot injury on January 4, 
2010.  Claimant contacted Employer regarding return to work within the restrictions 
provided by Dr. Caton.  Employer, on January 11, 2010, advised that there was no work 
available for her within her restrictions.

13. Claimant was referred to and evaluated by Dr. John Hughes  on March 18, 
2010 for an independent medical examination (IME).   Dr. Hughes opined that the 
Claimant was not at MMI, the Claimant required treatment including surgery to repair 
the rotator cuff, and the Claimant’s  injuries were related to the Claimant's work as a box 
maker with Employer.

14. Dr. John Bissell performed a Division IME on April 27, 2010.  Dr. Bissell 
diagnosed the Claimant with: Right full thickness supraspinatus tear, right partial 
thickness infraspinatus tear, right biceps tendonopathy, right superior labral tear, right 
AC joint degenerative arthritis, right lateral epicondylitis/epicondylosis resolved, right 
hand paresthesia, probable carpal tunnel syndrome, not claim related. Dr. Bissell opined 
within a reasonable degree of medical probability that the patient suffered rotator cuff 
tears  and developed right biceps tendonopathy as a result of her job activities with 
Employer.  He further opined that the Claimant's right AC joint degenerative changes 
were age related and likely worsened with her work activities.  

15. Dr. Bissell further opined that the Claimant was not at MMI.  He released 
the Claimant to restricted duty with no lifting or carrying of over 7 pounds and no 
repetitive over shoulder reaching, lifting, carrying with the right upper extremity.  Dr. 
Bissell advised the Claimant to follow up with her workers' compensation provider for 
surgical referral.   

16. On August 19, 2010, Dr. Robert Watson evaluated Claimant.  Dr. Watson 
indicated that he was asked to address whether or not the type of work Claimant was 
performing was substantial enough to cause a significant rotator cuff tear, labral tear, 
and biceps tendinopathy.  Dr. Watson stated that Claimant’s job activities did require 
some overhead lifting.  He indicated that a review of the current medical literature is 
unclear as to causation from this type of work.
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17. On May 18, 2011 Claimant returned to Dr. Caton for additional care and 
treatment. Dr. Caton discussed treatment options including renewal of physical therapy 
and referral to an orthopedist for repeat injections and consultation. Dr. Caton 
prescribed medications, and imposed work restrictions.  

18. On June 17, 2011 Dr. Caton noted that Claimant had very good temporary 
pain relief with the injection and discussed surgery.     

19. On July 1, 2011 Dr. Caton noted that Claimant’s  objective findings are 
consistent with the history and/or work related mechanism of injury.  She also noted that 
Claimant did not move the shoulder much during the examination.  The Claimant 
remained on restricted duty. 

20. On July 11, 2011 a repeat MRI of the right shoulder was performed and 
the report showed a moderate sized full thickness rotator cuff tear, involving the distal 
supraspinatus tendon at the greater tuberosity insertion site which is increased in size, 
moderate to high grade moderate sized partial articular surface tear, involving the distal 
infraspinatus tendon at the greater tuberosity insertion site, which also appears to have 
increased in size, progression of moderate to severe tendinosis involving the distal 
rotator cuff tendons, including the distal subscapularis tendon, mild interstitial tearing 
involving long head of biceps tendon with associated severe bicipital tendinosis, likely 
chronic bucket handle SLAP type III tear involving superior labrum, moderately severe 
degenerative proliferative arthropathy involving the AC joint. 

21. On August 1, 2011 Dr. Fitzgibbons  requested authorization for a right 
shoulder scope with rotator cuff repair.  

22.   On September 15, 2011, Claimant underwent an IME with Dr. Timothy 
O’Brien.  Dr. O’Brien testified at hearing and provided a number of opinions regarding 
both causation and the need for surgery. He opined that Claimant should not have the 
rotator cuff tear surgery due to lack of atrophy in the Claimant’s arm and forearm 
showing the Claimant was using her right arm. 

23. According to Dr. O’Brien, “The studies that look at MRI scans, if we bring a 
hundred 64 year old females off the street, none of them are complaining of shoulder 
pain and we MRI their shoulders, about 64 percent in one study and 82 in another study 
had significant tears.  Of the 80 percent in the one study and this  was done by 
radiologists  not orthopedists, of those who had significant tears about 60 percent of 
those were full thickness retracted tears with atrophy and these people were functioning 
normally.  So just because you have a tear we as orthopedists are learning it doesn’t 
mean you have to fix it all the time.”  (Dec. 7, 2011 Hearing transcript p. 13 ll. 15-25) Dr. 
O’Brien also testified that “People with normal function in the face of rotator cuff tears 
probably shouldn’t be fixed”.  (Dec. 7, 2011 Hearing transcript p. 14 ll. 1-2)

24. Dr. O’Brien testified that Claimant was  not a good surgical candidate as he 
thought she was misrepresenting her pain and function level.  He could not explain why 
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Claimant had pain but that “it’s inconsistent with what we know of pain 
responses.”  (Dec. 7, 2011 Hearing transcript p. 16 ll. 21-22)  In addition, Dr. O’Brien 
testified that, generally, pain is found with a labral tear.

25. Dr. O’Brien did testify that Claimant met the criteria for surgical treatment 
based upon medical treatment guidelines. 

26. Dr. O’Brien opined that Claimant does not require any medical treatment 
for her right shoulder and has not required treatment since 1996.  He was further of the 
opinion that Claimant should be counseled to return to all activities with no restrictions.  
This opinion is not persuasive.

27. On November 4, 2011, Dr. John Hughes re-evaluated Claimant and 
opined that the Claimant had very little change in her medical status on reevaluation 
since the prior assessment on March 18, 2010.  Dr. Hughes advised that his opinions 
are unchanged that the Claimant’s  rotator cuff tear was caused by her work at 
Employer. 

28. Dr. Hughes again diagnosed the Claimant with: Right shoulder sprain/
strain with development of a frank rotator cuff tear, secondary to repetitive upper 
extremity use as  a box maker; past medical history of right shoulder impingement 
syndrome with temporary improvement after subacromial injections, probable age 
related AC joint osteoarthritis, Scheurmann’s disease with associated restrictions in 
cervical spine mobility.

29. Dr. Hughes’ opined that the Claimant met the criteria for surgical 
intervention based on the Division of Workers  Compensation Shoulder Medical 
Treatment Guidelines.  Dr. Hughes also found that the Claimant was a reasonably good 
surgical candidate, but deferred to Dr. Fitzgibbons for further assessment.

30. Drs. Hughes’, Fitzgibbons’, Primack’s, and Bissell’s  findings of the need 
for surgery based on the August 6, 2009 MRI of Claimant’s shoulder are persuasive.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102
(1), C.R.S.  

2. In deciding whether a party to a workers' compensation dispute has met 
the burden of proof, the ALJ is  empowered "to resolve conflicts  in the evidence, make 
credibility determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence." See Kroupa v. Industrial Qlaim Appeals 
Office, 53 P3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.
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2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the witnesses. Arenas v. 
ICAO, 8 P.3d 558 (Colo. App. 2000). The weight and credibility to be assigned evidence 
is  a matter within the discretion of the ALJ. Cordova v. lCAO, 55. P.3d 186 (Colo. App. 
2002). The fact finder should consider, among other things, the consistency or 
inconsistency of a witness' testimony and or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness' testimony and or actions; 
the motives of a witness; whether the testimony has been contradicted; and bias, 
prejudice or interest. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI (2005). 

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has  not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

4. It is the ALJ's sole prerogative to assess the credibility of the witnesses 
and the probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Dover Elevator Co. v. Industrial Claim Appeals Office, 961 P.2d 1141 
(Colo. App. 1998).  

5. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.
2d 1205 (1936); CJI, Civil 3:16 (2005). 

6. Inconsistencies, contradictory evidence, and incomplete testimony are not 
uncommon to adversary hearings  in workers’ compensation claims and it is the ALJ’s 
sole prerogative as the fact finder to resolve any inconsistencies in the testimony.  In so 
doing, the ALJ is free to credit all, part or none of the testimony of a witness.  Colo. 
Springs Motors, Ltd. v. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County Dep’t of 
Soc. Servs. v. Donn, 865 P.2d 877 (Colo. App. 1993); Biernat v. Valley View Villa, W.C. 
No. 4-608-432 (Jan. 12, 2005).  Evidence not specifically credited is  presumed to have 
been rejected.  Magnetic Eng’g, Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000).

7. “The respondents  are liable for medical treatment, which is reasonably 
necessary to cure and relieve the effects of the industrial injury”.  C.R.S. § 8–42–101(1)
(a); see also, Hoffman v. Wal–Mart Stores, Inc., W.C. No. 4–774–720 (Jan. 12, 2010).  
“The question of whether medical treatment is  reasonable and necessary is  one of fact 
for determination by the ALJ”.  Id., citing, Kroupa v. Industrial Claim Appeals Office, 53 
P.3d 1192 (Colo. App. 2002).
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8. “The claimant bears the burden of proof to establish the right to specific 
medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 
2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).

9. Claimant has the burden of proving that requested medical treatment is 
reasonable, necessary and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)
(a) provides the following directive on this  issue: “Every employer . . . shall furnish such 
medical [treatment]. . . as may reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and relieve the 
employee from the effects of the injury”.

10. Preponderance of the evidence means as follows: “Proof by a 
preponderance of the evidence requires the proponent to establish that the existence of 
a ‘contested fact is more probable than its nonexistence.’”  Jimenez-Chavez v. Cargill 
Meat Solutions and Self-Insured, W.C. No. 4-704-536 (October 2008); see Page v. 
Clark, 592 P.2d 792 (Colo. 1979). 

 
11. In the present matter, the parties have stipulated that the rotator cuff is a 

work-related injury. 

12. An August 6, 2009 MRI showed a full thickness  tear of the supraspinatus 
tendon, partial tear of the infraspinatus tendon, AC joint arthritic changes without 
significant inferior osteophytes projection, splitting of the biceps tendon, and a SLAP 
tear of the superior labrum.

13. As found, Drs. Hughes’, Fitzgibbons’, Primack’s, and Bissell’s  findings of 
the need for surgery based on the August 6, 2009 MRI of Claimant’s  shoulder are 
persuasive.

  
14. A second MRI on July 11, 2011 showed a moderate sized full thickness 

rotator cuff tear, involving the distal supraspinatus tendon at the greater tuberosity 
insertion site which is  increased in size, moderate to high grade moderate sized partial 
articular surface tear, involving the distal infraspinatus tendon at the greater tuberosity 
insertion site, which also appears  to have increased in size, progression of moderate to 
severe tendinosis  involving the distal rotator cuff tendons, including the distal 
subscapularis tendon, mild interstitial tearing involving long head of biceps  tendon with 
associated severe bicipital tendinosis, likely chronic bucket handle SLAP type III tear 
involving superior labrum, moderately severe degenerative proliferative arthropathy 
involving the AC joint. 

15. Dr. O’Brien has unpersuasively argued that Claimant is  not a good 
candidate for surgery.  He presented studies regarding the success rate in women 
generally of the same age as the Claimant.  However, Dr. O’Brien presented only 
generalities in his testimony regarding these studies.  Further details such as 
employment, geographic location, class status, and even the study titles  were left out of 
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testimony.  Aside from age and gender, no other similarities were made between the 
studies and the Claimant.  The additional studies are not found persuasive.

16. Dr. O’Brien stated that based on his  experience, he has seen people with 
certain genetics  not have a healed rotator cuff after several surgeries.  According to Dr. 
O’Brien and unspecified literature, people with “nonorganic physical findings” prior to 
surgery do not “do so well” after surgery.  While Dr. O’Brien places Claimant’s pain 
response in the “nonorganic physical findings” category and therefore not a good 
surgery candidate, he also testifies that “nobody understands pain.”  In addition, Dr. 
O’Brien makes no connection between the Claimant’s genetics and those with poor 
rates of healing.  Therefore, the ALJ is not persuaded. 

   
17. Dr. O’Brien persuasively testified that a labral tear, such as the one in the 

Claimant, can cause pain.  In addition, Dr. O’Brian persuasively testified that the 
Claimant meets medical treatment guidelines for surgery. 

18. Dr. Hughes persuasively diagnosed the Claimant with needing surgery on 
both March 18, 2010 and November 4, 2011.  Dr. Hughes stated that the Claimant met 
the criteria for surgical intervention based on the Division of Workers Compensation 
Shoulder Medical Treatment Guidelines.

ORDER

 It is therefore ordered that:

1. Claimant has  proven by a preponderance of the evidence that her need 
for rotator cuff surgery is reasonable and necessary to relieve the effects of her 
injury.  Claimant’s request for rotator cuff surgery is approved.

2. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 23, 2012
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Barbara S. Henk
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-766-296-01

ISSUES

 The issues presented for determination are whether Drs. Jeffrey Kleiner, Yechiel 
Kleen, Bradley Vilims, Lance LaCerte, Gareth Shemesh, Steven Dworetsky, Bert 
Furmansky, and Carsten Sorensen (hereinafter “the disputed physicians”) are 
authorized treating physicians (“ATPs”).  

The parties stipulated that the Lawrence Lesnak, D.O., is an ATP.  

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1. Claimant sustained a work-related low back injury on April 17, 2008.

2. Initially, the Claimant was treated by Drs. Rick Artist and John Sacha.  He 
underwent two surgeries on his low back performed by Dr. David Wong.  Neither 
surgery significantly improved Claimant’s condition.  

3. On October 28, 2009, Dr. Sacha discharged the Claimant after Claimant 
asked for a change in pain management physicians.  The treatment notes also 
indicate that Claimant had seen Dr. Andy Castro for another surgical consultation 
and that Dr. Castro had recommended against a third low back surgery.

4. Claimant was then referred to Dr. Lesnak.  On November 11, 2009, Dr. 
Lesnak evaluated the Claimant.  

5. Claimant returned to see Dr. Lesnak on January 18, 2010.  In the treatment 
notes, Dr. Lesnak noted that, “The [Claimant] was quite insistent that he wishes to 
see Dr. Jeffrey Kleiner for a second opinion spine surgery consultation.”  The 
treatment notes  indicate that Claimant told Dr. Lesnak that one of his relatives 
underwent a lumbar spine surgery with Dr. Kleiner.   Dr. Lesnak consented to make 
a referral “for a one-time consultation only.”  

6. It is unclear from the record whether Dr. Lesnak communicated to the 



298

Claimant that Dr. Kleiner’s referral was limited to a one-time consultation.  There is 
no written referral from Dr. Lesnak to Dr. Kleiner in the record.  

7. Claimant saw Dr. Kleiner on February 3, 2010.  Dr. Kleiner, “recommended he 
have a facet joint injection as suggested at L4-5 and for him to follow up with me 
after the injection is performed.”  Dr. Kleiner also recommended other invasive 
procedures, including additional surgery, depending on the outcome of the facet joint 
injection.  Dr. Kleiner sent a note to Dr. Lesnak with his recommendations.  

8. On February 18, 2010, Claimant returned to Dr. Lesnak. Dr. Lesnak agreed to 
proceed with the injection recommended by Dr. Kleiner, but opined that Claimant 
should undergo a behavioral health screening test before Dr. Lesnak would agree to 
any other invasive procedures.  Claimant requested a prescription for transportation 
which Dr. Lesnak declined.  Claimant then became angry with Dr. Lesnak “for a short 
period of time.”  Dr. Lesnak advised the Claimant to follow up with him “in several 
weeks” to discuss the outcome of the injection trials.  The Claimant did not return to 
see Dr. Lesnak for approximately 15 months and neither Dr. Lesnak nor his staff 
attempted to follow up with the Claimant.  

9. On March 10, 2010, the Claimant returned to Dr. Kleiner.  The medical record 
indicates that Claimant told Dr. Kleiner that he was interested in seeing a new 
physical medicine specialist since he is no longer being seen by Dr. Lesnak.  Dr. 
Kleiner recommended a diagnostic discography, but determined Claimant required a 
psychological consultation before proceeding with surgical intervention.  He referred 
Claimant to Lance LaCerte, M.D. for the psychological consultation.  

10.On March 25, 2010, Claimant saw Yechiel Kleen, M.D. pursuant to a referral 
from Dr. Kleiner.  Thereafter, the Claimant saw Dr. Kleen approximately 10 times 
until May 2011.  

11.On April 27, 2010, Dr. LaCerte evaluated the Claimant.   

12.Dr. Kleiner referred the Claimant to Bradley Vilims, M.D., for a discography 
which occurred on April 14, 2010.  The Insurer approved this procedure.  Claimant 
returned to Dr. Kleiner approximately five more times for injections, a radiofrequency 
ablation and a spinal cord stimulator consultation.

13.On December 22, 2010, Dr. Kleiner referred Claimant to Dr. Sorensen for a 
urology assessment.  Claimant saw Dr. Sorenson twice.

14.On June 6, 2011, Claimant was examined by Bert Furmansky, M.D. pursuant 
to a referral from Dr. Vilims. 

15.From the time Claimant began seeing Dr. Kleiner through June 8, 2011, 
Claimant underwent extensive treatment including a discography, spinal fusion and 
radio frequency ablation, all of which was approved by the Insurer.  The Insurer also 
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approved and paid for prescription medications and transportation to medical 
appointments.  

16.On June 8, 2011, Dr. Lesnak evaluated the Claimant and found that he had 
reached maximum medical improvement (“MMI”). 

17.On July 8, 2011, Respondents filed an application for hearing to challenge the 
authorization status of the disputed physicians.  The disputed physicians submitted 
bills  to the Insurer, which the Insurer has paid and continued to pay during the 
pending litigation.  

18.On July 19, 2011, Claimant was  examined by Gareth Shemesh, M.D. 
pursuant to a referral from Dr. Kleiner.

19.On August 4, 2011, Pinnacol filed a final admission of liability based on Dr. 
Lesnak’s opinions and admitted liability for post-MMI medical benefits. 

20.Claimant did not present any evidence concerning any referral to Steven 
Dworetsky, M.D., but Respondents  do not dispute that Dr. Furmansky referred 
Claimant to Dr. Dworetsky on or about October 25, 2011.  

21.On November 11, 2011, Dr. Lesnak testified via deposition.  He explained that 
he has never referred other patients to Dr. Kleiner because Dr. Kleiner is in Aurora 
and he typically refers patients  to physicians in “Denver or north.”  According to Dr. 
Lesnak’s testimony, Claimant insisted on the referral to Dr. Kleiner, and Dr. Lesnak 
felt that it would be reasonable for Dr. Kleiner to provide a second opinion.   

22.When asked whether there was an independent medical reason for the 
referral to Dr. Kleiner, Dr. Lesnak testified, “No. Dr. Kleiner is not someone who 
typically I refer to.  The patient said he had a  - he told me had a family member that 
had been seen and treated by Dr. Kleiner, and he really wanted to go see Dr. 
Kleiner.  So I said, “Well, it’s not someone I typically refer to, but I’ll let you go see 
him for a second opinion and see what he has to say.”   

23.Dr. Lesnak did not testify that the Claimant coerced him into making the 
referral to Dr. Kleiner.  Dr. Lesnak testified that he had no problem telling the 
Claimant “no” when it came to certain requests the Claimant made.  

24.Dr. Lesnak also testified that Dr. Kleiner’s recommendation indicated that Dr. 
Kleiner recommended the facet joint injection to help provide Dr. Kleiner with more 
information diagnostically so Dr. Kleiner could provide additional treatment 
recommendations for the Claimant.  Dr. Lesnak thereafter adopted the 
recommendation made by Dr. Kleiner and performed the facet injections.  

25.Dr. Lesnak testified that he also believed that the Claimant had scheduled a 
follow-up appointment with Dr. Kleiner to discuss the results of the injection.  Dr. 
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Lesnak did not testify that he told Claimant not to see Dr. Kleiner.  

26.Dr. Lesnak also testified that the scope of the referral was limited to a one-
time consultation, and he did not intend for Dr. Kleiner to make referrals.   There was 
no persuasive evidence, however, that Dr. Lesnak communicated to Dr. Kleiner that 
Dr. Kleiner was prohibited from referring Claimant to other providers.  Dr. Lesnak 
testified that it was his office’s practice to send the new physician his most recent 
treatment note, but there is no credible evidence that Dr. Lesnak’s January 18, 2010, 
treatment note was actually transmitted to Dr. Kleiner. 

27.Dr. Lesnak further testified that Claimant stopped coming to see him after 
February 18, 2010, and that his office made no attempt to contact the Claimant or 
the Insurer.   Dr. Lesnak testified that he had no contact with Dr. Kleiner either.  

28.Cecelia Hust, the Insurer’s claims adjuster, has worked as a workers’ 
compensation claims adjuster for over 30 years.  She became involved in this claim 
in August 2010. She admitted that the Insurer approved and paid for the procedures 
Claimant underwent as well as the physician visits  and medications.  Hust testified 
that the Insurer treated the disputed physicians as authorized.  Furthermore, Hust 
believed that the disputed physicians were ATPs until May 2011 when a nurse 
employed by the Insurer questioned Dr. Lesnak’s referral to Dr. Kleiner and brought 
it to Hust’s attention.  Hust testified that Dr. Lesnak did not issue any reports stating 
that he did not intend for Dr. Kleiner to make referrals.  

29.Based on the foregoing, the Judge finds that Dr. Kleiner is  an authorized 
treating physician rendering his referrals authorized as well.  

CONCLUSIONS OF LAW

A. Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law:

B. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is  decided on its 
merits.  Section 8-43-201, C.R.S. 
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C. The ALJ's factual findings concern only evidence that is  dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000).

D. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).  

E. In this case, the Respondents  assert that the disputed physicians  are not 
authorized providers and that they should essentially be de-authorized and 
prohibited from providing future medical treatment to the Claimant.

F. Authorization refers to the medical provider’s legal authority to treat the 
injury at respondents' expense.  Popke v. Industrial Claim Appeals Office, 944 p.
2d 677 (Colo. App. 1997).  Authorized providers include those medical providers 
to whom the claimant is directly referred by the employer, as well as providers to 
whom an ATP refers the claimant in the normal progression of authorized 
treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. 
App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
Whether an ATP has made a referral in the normal progression of authorized 
treatment is  a question of fact for the ALJ.  Suetrack USA v. Industrial Claim 
Appeals Office, 902 P.2d 854 (Colo. App. 1995).

G. As found, the Insurer treated and considered the disputed physicians  as 
authorized.  The claims adjuster believed the disputed physicians to be 
authorized for over a year.  The Respondents  point to no authority that would 
permit de-authorization of previously authorized physicians.  Instead, the 
Respondents argue that Dr. Lesnak’s  referral to Dr. Kleiner lacked independent 
medical judgment and was  limited in scope, thereby rendering Dr. Kleiner and his 
referrals unauthorized.  The Judge is not persuaded. 

H. A referral that is based upon the treating physician's  independent medical 
judgment is considered a referral in the normal progression of authorized 
treatment. City of Durango v. Dunagan, supra; Durrough v. Bridgestone/
Firestone, W.C. No. 4-277-896 (June 30, 1997).  Referrals may be limited to 
specific purposes or treatments, and in such cases the physician to whom the 
claimant is  referred does not become authorized to make referrals for additional 
treatment. See Smith v. Denver Public Schools, W.C. No. 3-861-421 (March 6, 
1992). 
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I. First, the Judge is not persuaded that Dr. Lesnak’s referral to Dr. Kleiner 
lacked independent medical judgment.  Dr. Lesnak’s  testimony indicated that the 
only reason he would not have made a referral to Dr. Kleiner was due to the 
location of Dr. Kleiner’s  office.  Further, Dr. Lesnak testified that he believed a 
second opinion was reasonable.  Finally, Dr. Lesnak adopted a portion of Dr. 
Kleiner’s recommendations and even performed the procedure Dr. Kleiner initially 
recommended.  There is no persuasive evidence that Claimant coerced Dr. 
Lesnak or otherwise threatened him if he would not make the referral to Dr. 
Kleiner.   

J. The Judge also concludes  that the referral was not limited in scope so as 
to prohibit Dr. Kleiner from making referrals.  While it is  true that Dr. Lesnak’s 
treatment note indicates that the referral to Dr. Kleiner was for a “one time 
consultation” there is no credible or persuasive evidence that this  limitation was 
communicated to Dr. Kleiner or the Claimant.  There is no written referral in the 
record, Dr. Kleiner did not testify, the Claimant did not testify, and the Insurer 
allowed the treatment with Dr. Kleiner to continue for approximately 16 months 
without objection. 

K. In addition, respondents may by their conduct acquiescence or waive the 
right to object to the authorization of the disputed physicians.  A claimant “may 
engage medical services if the employer has expressly or impliedly conveyed to 
the employee the impression that the employee has authorization to proceed in 
this  fashion.”  Greager v. Industrial Commission, 701 P.2d 168, 170 (Colo. App. 
1985); see also, Brickell v. Business Machines, Inc., 817 P.2d 536 (Colo. App. 
1990). 

L. In this case, the Insurer treated the disputed physicians as  authorized for 
an extended period of time (approximately 16 months).  The Insurer approved 
and paid for various  invasive procedures, transportation to the disputed 
physicians, office visits, and medications prescribed by the disputed physicians.  
Thus, in addition to the conclusion that the referral by Dr. Lesnak to Dr. Kleiner 
was valid in that it did not lack independent medical judgment and was not limited 
in scope, the Judge concludes that Insurer, by its  conduct, has acquiesced to the 
disputed physicians as ATPs.    

ORDER

 It is therefore ordered that:

1. Drs. Jeffrey Kleiner, Yechiel Kleen, Bradley Vilims, Lance LaCerte, Gareth 
Shemesh, Steven Dworetsky, Bert Furmansky, Carsten Sorensen are authorized 
treating physicians.  

2. All matters not determined herein are reserved for future determination.
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 23, 2012

Laura A. Broniak
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-672-379-04

ISSUES

1. Have the Respondents proven by a preponderance of the evidence that 
the statute of limitations precludes the Claimant from attempting to reopen this 
claim?

2. Has the Claimant proven by a preponderance of the evidence that his 
claim should be reopened because of a change of condition?

3. To the extent that the treatment that the Claimant is requesting for his 
knee is considered maintenance care, has  the Claimant proven by a 
preponderance of the evidence that the need for treatment to his  knee is 
reasonable and necessary and/or related to the 2005 injury?

FINDINGS OF FACT

1. The Claimant sustained a compensable injury on April 21, 2005.  Among the 
body parts that the Claimant injured was his right knee.  Specifically, the Claimant, 
on the day of the injury, was working on a pole when the wind came up moving his 
ladder and blowing him into the ditch below.  The Claimant was unable to recall what 
body parts hit the ground first.  The Claimant ended up in the ditch with his back to 
the earth and his knee bent below.
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2. The Claimant saw Dr. Robert Maisel on April 27, 2005.  As it pertains  to the 
right knee, Dr. Maisel noted that the Claimant demonstrated minor discomfort with 
some pain and swelling.  Pivot testing, however, was negative.  Stress testing of the 
cruciates and collaterals were intact.  Dr. Maisel diagnosed the Claimant with 
contusions and abrasions over the right knee.

3. The Claimant returned to see Dr. Maisel on May 18, 2005.  At that time, the 
Claimant was reporting some discomfort at the right knee.  Dr. Maisel diagnosed the 
Claimant with knee pain.

4. The Claimant underwent an MRI to his  right knee on July 6, 2005.  The MRI 
showed mild to moderate prepatellar effusion, as  well as  edema in the subcortical 
region of the anterolateral distal femur.  Dr. William Needell, the reading radiologist, 
interpreted the MRI to show a bone bruise in the medial patella deep to the facet and 
in the anterolateral femoral trochlea.  Dr. Needell also found degenerative changes 
noted in the posterior horn of the medial meniscus, with no evidence of full thickness 
tear or other internal derangement.  

5. Dr. Olsen, at hearing, testified that the July 6, 2005 MRI did document the 
presence of osteoarthritis at that time. Specifically, the edema underneath the patella 
was evidence of minimal arthritis, which was secondary to the work injury.  However, 
the changes in the posterior horn of the medial meniscus pre-existed the work injury.  

6. The Claimant saw Dr. Charles  Hanson, an orthopedic surgeon, on October 
17, 2005.  On examination, Dr. Hanson noted that the Claimant’s right knee revealed 
normal alignment, good thigh muscle mass and tone, no increased warmth, no 
effusion, slight to mild tenderness over the medial joint line, and no abnormal 
crepitation.  Dr. Hanson also reviewed the Claimant’s July 6, 2005 MRI.  The only 
pathology that Dr. Hanson noted in the MRI was perhaps  a very slight effusion.  Dr. 
Hanson diagnosed the Claimant with persistent post-traumatic right knee pain, 
cause not definitely determined, but probably not due to any problem of serious 
consequence.  

7. The Claimant saw Dr. Maisel on December 12, 2005.  Dr. Maisel placed the 
Claimant at maximum medical improvement as of December 12, 2005.  Dr. Maisel, 
for the right knee, provided the Claimant with a total impairment rating of 12% to the 
lower extremity.

8. The Claimant saw Dr. Maisel on February 24, 2006.  At that time, the 
Claimant was reporting that his right knee would give out on occasion. The Claimant 
reported that his employer felt this might be unsafe and asked the Claimant to return 
to Dr. Maisel for further evaluation. Dr. Maisel, because of the Claimant’s reports of 
his knee giving way, modified the Claimant’s work restrictions  to limit the Claimant to 
the use of ladders to 2-3 steps only, and no use of more extensive ladders.  

9. The Claimant saw Dr. Gareth Shemesh on June 12, 2006.  Dr. Shemesh was 
the DIME physician for this claim.  As it pertains to the Claimant’s right knee, Dr. 
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Shemesh noted that he did not detect and crepitus, nor did he detect any effusion or 
increased warmth.  

10.The Respondent-Insurer filed a final admission of liability on June 28, 2006 
admitting for maintenance medical benefits.

11.Dr. Olsen indicated that Dr. Shemesh’s inability to appreciate any crepitus, 
effusion, or warmth was evidence that the Claimant, on clinical examination, did not 
have any clinical signs of arthritis in his right knee.  

12.On April 25, 2007, the Claimant stood up after working on a utility box for the 
employer.  The Claimant reported that, as he got up, his  knee gave out, and he fell 
sustaining an injury.  ALJ Friend, in his Order dated October 5, 2009, concluded that 
the Claimant had failed to establish that the injury on April 25, 2007 was the natural 
result of his April 21, 2005 injury, and also failed to establish that he had sustained a 
compensable injury on April 25, 2007. Immediately following this April 25, 2007 
incident, the Claimant was taken to the Parkview Medical Center.  At that time, the 
medical records reflect that the Claimant was reporting both right knee pain and low 
back pain. The Claimant described the April 25, 2007 incident involving him falling to 
the right side hitting his shoulder and his right knee.  

13.At hearing, the Claimant denied that he sustained any kind of injury to his 
right knee during the April 25, 2007 injury.  However, the Claimant acknowledged at 
hearing that, in his answers  to interrogatories dated January 31, 2008, he stated that 
he in fact did injure his right knee as a result of the April 25, 2007 injury.  When Dr. 
Olsen saw the Claimant on December 7, 2007, the Claimant in fact did tell Dr. Olsen 
that he had injured his right knee as a result of the April 25, 2007 incident.  

14.The Claimant underwent a repeat MRI to his right knee on April 30, 2007.  Dr. 
William Needell again was the reading radiologist for this MRI.  Dr. Needell noted 
that bone marrow edema was present within the subcortical region of the medial 
patella deep to the facet, but it was less well defined.  Dr. Needell also noted that on 
the April 2005 MRI, there was a small focus of a subcortical bone marrow edema 
within the anterior femoral condyle and that this edema was less  evident on the April 
30, 2007 MRI.  It was Dr. Needell’s  impression that the April 30, 2007 MRI showed 
improvement in the bone marrow edema in the anterior lateral femoral condyle and 
in the medial patella when compared to the April 2005 MRI.  

15.Dr. Olsen testified that the April 30, 2007 MRI was consistent with Dr. 
Shemesh’s clinical findings which showed no clinical findings of osteoarthritis.  If 
anything, Dr. Olsen believed that, to the extent that the Claimant had some 
underlying osteoarthritis at the time of the April 21, 2005 injury, that underlying 
osteoarthritis  had actually improved by the time that the April 30, 2007 MRI was 
performed.  Dr. Olsen went on to testify that the early signs of arthritis  that the July 
2005 MRI showed in the Claimant actually healed to the point that, by April 2007, the 
arthritis was no longer present.  



306

16.The Claimant, at hearing, admitted that, following the April 2005 injury, he was 
able to return to work and worked full duty.  The Claimant provided a more detailed 
description of his work activities to Dr. Olsen.  Specifically, the Claimant told Dr. 
Olsen that, for approximately six months following the injury in April 2005, he was 
continuing to climb ladders.  The Claimant stated that he used a 32 foot ladder.  The 
Claimant indicated that he lifted this ladder himself. The Claimant estimated the 
ladder weighed approximately 75-100 pounds.  Six months following the April 21, 
2005 injury, the Claimant stated that he was placed at Pueblo West.  At that time, the 
Claimant was fixing pedestals on the ground.  Each pedestal would require 15-30 
minutes of work.  During that time, the Claimant stated he would be kneeling to work 
on the pedestals.  The Claimant would repair deteriorated wires.  The Claimant 
would typically average 8-10 units per day.  When describing his ambulation, the 
Claimant stated that he had no limitations in terms of distance following his April 21, 
2005 injury leading up to the end of his  employment in April 2007.  Following the 
April 25, 2007 injury, the Claimant stated that he continued with a self-directed 
rehabilitation program, which including walking up to 45 minutes at a time.  The 
Claimant acknowledged that when he saw Dr. Olsen on December 7, 2007, he 
reported that he was constantly walking as part of his rehabilitation efforts.

17.The Claimant continued with this program leading up to late 2010, early 2011.  
After that time, the Claimant stated that his  right knee deteriorated.  At that time, the 
Claimant began spending most of his day sitting. 

18.At hearing, Dr. Olsen testified that, based on the information that the Claimant 
provided him, the April 21, 2005 injury did not affect the Claimant’s level of function 
with his right knee.  It was not until late 2010, early 2011 that the Claimant’s function 
as it relates to his right knee significantly decreased.  The only change in the 
Claimant’s work activities for the Respondent occurred after Dr. Maisel’s restriction 
of no use of extension ladders that was contained in Dr. Maisel’s February 24, 2006 
clinical note.  As Dr. Olsen stated, this restriction was placed on the Claimant 
because of the Claimant’s reports of his knee giving out.    

19.The Respondents acknowledge that, at times following the April 21, 2005 
injury, the Claimant reported that his  right knee was giving way.  However, ALJ 
Friend, in his October 5, 2009 Order, specifically found that the Claimant’s 
allegations that his  knee was giving way as a result of the April 21, 2005 incident 
was not credible.  Rather, ALJ Friend concluded that Dr. Olsen’s  opinion that it was 
not medically probable that the Claimant’s  knee gave out was credible and 
persuasive.   Regardless, Dr. Olsen testified that, to the extent that the Claimant may 
have experienced his right knee giving way following the April 21, 2005 injury that 
was not evidence of the progression of an underlying arthritic condition in the right 
knee.  Dr. Olsen opined that an individual’s  knee giving way is an indication of 
ligament instability, not the progression of an underlying osteoarthritic condition.  
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20.Dr. Olsen noted that Claimant’s decrease in function beginning in late 2010 
and early 2011 was consistent with the progression of his underlying arthritis at that 
time.  

21.The Claimant’s  basis for attempting to reopen the claim, as well as to obtain 
additional medical care is  based on Dr. Danylchuk’s recommendation that Claimant 
undergo a total knee replacement for his right knee.  Dr. Olsen testified that it is the 
osteoarthritis  in the Claimant’s right knee that makes the Claimant a candidate for a 
total knee replacement. Dr. Olsen also testified that osteoarthritis  is most commonly 
caused by the wear and tear over the course of a person’s life.  It is  also dependent 
on an individual’s genetics. Additional cause for the development of osteoarthritis 
includes a history of a previous knee surgery, particularly a meniscectomy, and 
finally, a trauma to the knee.

22.Dr. Olsen is the only physician that has rendered an opinion as to whether the 
Claimant’s April 21, 2005 injury is the cause of the Claimant’s current level of 
osteoarthritis.  Dr. Olsen does not believe that the progression of the osteoarthritis 
that the Claimant has recently experienced and his potential need for a total knee 
replacement is caused or accelerated because of the April 2005 injury.  As Dr. Olsen 
noted, Dr. Shemesh’s examination, as well as  the July 2005 MRI and the April 30, 
2007 MRI showed that, to the extent that the Claimant had osteoarthritis at the time 
of the April 21, 2005 injury, that arthritis stabilized and was in fact improving.  The 
Claimant has demonstrated the ability to function at a high level in terms of 
ambulation between the date of his injury right up until late 2010, early 2011.  At that 
time, the Claimant experienced a significant change in his arthritis.  As a result, Dr. 
Olsen did not believe there was any kind of steady progression of the Claimant’s 
underlying osteoarthritis  following the April 21, 2005 injury.  Rather, following the 
April 21, 2005 injury, there was actually a period of healing which was well 
documented in the medical records.  As a result, to the extent that the Claimant 
experienced an onset of the progression of his osteoarthritis  in 2010 and into 2011, 
that onset of the progression of his osteoarthritis  is not related to the April 21, 2005 
injury.  

23.Dr. Olsen also testified that, to the extent that Claimant suffered any kind of 
direct injury to his knee in the April 21, 2005 injury, that was an injury to the 
Claimant’s right knee cap.  

24.The ALJ finds Dr. Olsen’s opinions to be credible and persuasive.

25.The Claimant received maintenance medical benefits from Dr. Danylchuck 
pursuant to the admission.  The Claimant saw Dr. Danylchuk as late as April 29, 
2010.

26.The Claimant filed a Petition to Reopen on September 26, 2011, which is 
within the two year limitation period for reopening a medical award.
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27.Nonetheless, the ALJ finds  that the claim was not closed with respect to 
medical care and there is  no need to reopen the claim in order for the Claimant to 
receive medical care.

28.The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that the need for knee replacement surgery is related to the industrial injury 
of April 21, 2005.

CONCLUSIONS OF LAW

1. The ALJ concludes that the Claimant’s  Petition to Reopen was timely filed 
under § 8-43-303(2)(b) as it was filed within two years of the date of the last medical 
care that was due and payable.

2. Notwithstanding the conclusion that the statute of limitations does not prevent 
the Claimant from petitioning to reopen his medical care, the ALJ concludes that the 
claim herein remains  open for medical care pursuant to the final admission of 
liability. Thus, a Petition to Reopen is unnecessary in order for the Claimant to 
pursue additional medical care.

3. The Claimant shoulders  the burden of proving by a preponderance of the 
evidence that his request for any medical treatment is reasonable and necessary 
and causally related to his work injury.  A Claimant has the burden of proving by a 
preponderance of the evidence that a change in his physical or mental condition is 
causally connected to the original compensable injury.  Richards v. Industrial Claim 
Appeals Office, 996 P.2d 756 (Colo. App. 2000).  The ALJ concludes, as found 
above, that the Claimant has not proven by a preponderance of the evidence that his 
need for ongoing treatment for his right knee is  causally related to his April 21, 2005 
injury.  For those reasons, the Claimant’s request for any additional medical 
treatment for his right knee because of the progression of osteoarthritis is  denied 
and dismissed.

ORDER

 It is therefore ordered that:

1. The Claimant’s request for knee replacement surgery is denied and 
dismissed.

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
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mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATE: February 24, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-872-098

ISSUES

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries during the course and scope of his employment 
with Employer on November 19, 2011.

 2. Whether Claimant has proven by a preponderance of the evidence that he 
is  entitled to receive Temporary Total Disability (TTD) or Temporary Partial Disability 
(TPD) benefits for the period November 19, 2011 through January 12, 2012 from 
Employer.

 3. Whether Claimant has established by a preponderance of the evidence 
that he is entitled to receive TTD benefits for the period November 19, 2011 through 
December 20, 2011 from Recreational Equipment, Inc. (REI).

 4. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is  entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his industrial injuries.

STIPULATIONS

 The parties agreed to the following:
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 1. Claimant earned an Average Weekly Wage (AWW) from Employer in the 
amount of $401.78.

 2. Claimant earned an AWW from *GG in the amount of $116.06.

 3. If Claimant sustained compensable injuries, Respondents are financially 
responsible for Claimant’s reasonable and necessary medical treatment from authorized 
medical providers Denver Health, __ Ski Area, the Boulder Center for Sports  Medicine 
and the University of Colorado Sports Medicine Facility.

FINDINGS OF FACT

 1. Claimant worked for Employer as a ski instructor for the 2011/2012 ski 
season.  He also worked a second job as a sales representative for *GG.

 2. On November 19, 2011 Claimant traveled to work for Employer and 
parked his  car in the North Bench parking lot.  Claimant departed his  car carrying his 
skis  and a boot bag.  He was required to walk about 15 feet prior to reaching stairs to a 
walk bridge that led to the base facility where he reported for work.  As Claimant was 
walking, he slipped on ice and fell to the ground.

3. At the beginning of the 2011/2012 ski season Employer issued a parking memo 
to all employees.  The memo provided that:

Employees may park in any free ___ parking lot.  The North Bench Lot 
and __ Lot are accessed through the North Entrance and are a close walk 
down the stairs  or ramp and over the __ Pedestrian Bridge to the base.  
The railroad tracks are the private property of the __ Railroad and 
pedestrian access is forbidden from any direction.  B & C Lots  are located 
just above __ Drive and the __ and are also short walks to the resort base 
and __.

 4. Claimant reported to work after his  fall but his condition did not improve.  
At approximately 10:00 a.m. he reported his injury to his supervisor.  Claimant was 
directed to the Ski Patrol facility at the base of the mountain.  Ski Patrol then directed 
Claimant to the Denver Health Medical Center at the base of the ski resort.  He was 
diagnosed with a “minor adductor strain” and removed from work for five days.

 5. Claimant’s condition did not improve.  On November 21, 2011 the treating 
physician at Denver Health wrote as follows:

[Claimant] has a significant groin injury.  I’ve advised him to 
initially plan on 3 weeks off skiing/teaching.  If he is 
progressing well and can demonstrate ability to perform 
duties he can be cleared earlier.
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 6. Claimant subsequently obtained medical treatment from the CU Sports 
Medicine Facility and the Boulder Center for Sports  Medicine.  His  injuries included a 
cracked pelvis and a left adductor tear.  Claimant’s private health insurance paid a 
portion of his bills.

 7. Claimant testified that, because of his work restrictions and symptoms, he 
was unable to perform his regular job duties  for Employer and *GG.  Claimant thus did 
not work at *GG during the period November 19, 2011 through December 20, 2011.  
Employer provided Claimant with modified duty work for a short period of time in which 
he earned $401.45 in gross wages.  However, Claimant was subsequently off of work 
with Employer until January 12, 2012.

 8. Claimant has established that it is  more probably true than not that he 
suffered injuries  during the course of his employment with Employer on November 19, 
2011.  Claimant was injured when he fell in the North Beach parking lot.  The lot was 
specifically mentioned in Employers’ parking memorandum.  He was walking through 
the parking lot to the base facility where he was to report for work when he slipped and 
fell on ice.  Although he was not engaged in the actual performance of his work duties  at 
the time of his injury, he fell in an area that was part of Employer’s premises.  Claimant’s 
injuries thus occurred during the course of his employment with Employer.

 9. Claimant has also demonstrated that it is more probably true than not that 
his injuries “arose out of” his  employment with Employer on November 19, 2011.  When 
Claimant was injured, his activity did not constitute a strict employment requirement or 
confer a specific benefit to Employer.  Nevertheless, his activity was incidental to the 
conditions under which he typically performs his duties as a ski instructor.  Employer 
mentioned that employees could use the free North Beach lot for parking their vehicles.  
Available parking was one of the conditions under which Claimant usually performed his 
job.  When he was injured, Claimant was walking from the North Beach lot to the base 
facility where he could perform his work duties.  Under the totality of the circumstances, 
Claimant has thus established that it is  more probably true than not that his injuries on 
November 19, 2011 arose out of a risk that was reasonably incidental to the conditions 
of his employment with Employer.

 10. Claimant has proven that it is  more probably true than not that he is 
entitled to receive TPD or TTD benefits from Employer.  The parties stipulated that 
Claimant was earning an AWW of $401.78 from Employer.  Claimant credibly explained 
that, because of his injuries, he missed work from Employer between the dates of 
November 19, 2011 to January 12, 2012 for a total time loss of 55 days.  During that 
time, had Claimant not been under restrictions and been able to make his AWW, he 
would have earned $3,156.84.  However, Claimant only earned one check on modified-
duty during the period in the amount of $401.45.  Claimant thus suffered a wage loss of 
$2,755.39.  He is therefore entitled to receive $1,836.93 in wage loss benefits.

11. Claimant has established that it is more probably true than not that he is 
entitled to receive TTD benefits from his  work at *GG.  The parties stipulated that 
Claimant was earning an AWW of $116.06 from *GG.  Claimant credibly testified that, 
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because of his injuries, he missed work from *GG between November 19, 2011 and 
December 20, 2011 for a total time loss of 32 days.  He is  thus entitled to receive 
$353.71 in wage loss benefits.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. To establish a compensable injury an employee must prove by a 
preponderance of the evidence that his injury arose out of the course and scope of 
employment with his employer.  §8-41-301(1)(b), C.R.S. (2006); see City of Boulder v. 
Streeb, 706 P.2d 786, 791 (Colo. 1985).  An injury occurs  "in the course of" employment 
when a claimant demonstrates that the injury occurred within the time and place limits  of 
his employment and during an activity that had some connection with his work-related 
functions.  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991).  The “time” limits 
of employment include a reasonable interval before and after working hours  while the 
employee is on the employer’s  property.  In Re Eslinger v. Kit Carson Hospital, W.C. No. 
4-638-306 (ICAP, Jan. 10, 2006).  The “place” limits of employment include parking lots 
controlled or operated by the employer that are considered part of employer’s premises.  
Id.

 5. Although injuries incurred while traveling to and from work do not occur in 
the course of employment, an employee who has fixed hours  and a place of work is 
covered while going to and coming from work while on the employer’s premises.  In Re 
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Broyles, W.C. No. 4-510-146 (ICAP, July 16, 2002).  The preceding principle has been 
extended to injuries  that occur on the employer’s  premises during an unpaid lunch 
break even if the employee is not required to remain on the premises for lunch.  Id.

 6. There is no requirement under the Act that a claimant must be on the clock 
or performing an act “preparatory to employment” in order to satisfy the “course of 
employment” requirement.  Broyles, W.C. No. 4-510-146.  As noted in Ventura v. 
Albertson’s, Inc., 856 P.2d 35, 38 (Colo. App. 1992):

The employee, however, need not be engaged in the actual performance 
of work at the time of injury in order for the “course of employment” 
requirement to be satisfied.  Injuries sustained by an employee while 
taking a break, or while leaving the premises, collecting pay, or in 
retrieving work clothes, tools, or other materials  within a reasonable time 
after termination of a work shift are within the course of employment, since 
these are normal incidents of the employment relation.

 7. The "arising out of" requirement is  narrower and requires the claimant to 
demonstrate that the injury has its “origin in an employee's work-related functions and is 
sufficiently related thereto to be considered part of the employee’s service to the 
employer.”  Popovich v. Irlando, 811 P.2d 379, 383 (Colo. 1991).  Nevertheless, the 
employee’s activity need not constitute a strict duty of employment or confer a specific 
benefit on the employer if it is incidental to the conditions under which the employee 
typically performs the job.  In Re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  
It is sufficient “if the injury arises out of a risk which is reasonably incidental to the 
conditions and circumstances of the particular employment.”  Phillips Contracting, Inc. v. 
Hirst, 905 P.2d 9, 12 (Colo. App. 1995).

 8. Colorado’s  appellate courts have long recognized that accidents 
“occurring in or en route to parking lots maintained on its premises or provided by the 
employer for the benefit of employees, are compensable as arising out of and in the 
course of employment.”  In Re Azaltovic, W.C. No. 4-846-566 (ICAP, Jan. 31, 2012).  
There is no requirement that the parking lot be owned or operated by a claimant’s 
employer where the parking lot constitutes  a fringe benefit to the employee.  Id.; see In 
Re Azaltovic, W.C. No. 4-846-566 (ICAP, Jan. 31, 2012) (determining that the claimant 
suffered compensable injuries when she slipped and fell in a parking lot adjacent to the 
employer’s office after “clocking out” for the day); In Re Rodriguez, W.C. No. 4-705-763 
(ICAP, Apr. 30, 2008) (recognizing that “it is  now ‘practically’ universally accepted that a 
parking lot adjacent to the employer’s business is part of the employer’s  premises”); In 
Re Padilla-Roldan, W.C. No. 4-579-973 (ICAP, June 30, 2005) (concluding that the 
decedent’s death was caused by injuries arising out of and in the course of employment 
when he fell from a co-employee’s truck during a lunch break in a parking lot that was a 
shared lot for employee parking and included a “lunch wagon”); In Re Broyles, W.C. No. 
4-510-146 (ICAP, July 16, 2002) (determining that the claimant suffered a compensable 
injury after she had “clocked out” for her lunch break because she was injured in 
employer’s parking lot, her injury occurred during a reasonable interval between official 
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working hours and she was performing an activity that was reasonably incidental to her 
employment).

 9. As found, Claimant has established by a preponderance of the evidence 
that he suffered injuries during the course of his employment with Employer on 
November 19, 2011.  Claimant was injured when he fell in the North Beach parking lot.  
The lot was specifically mentioned in Employers’ parking memorandum.  He was 
walking through the parking lot to the base facility where he was to report for work when 
he slipped and fell on ice.  Although he was not engaged in the actual performance of 
his work duties at the time of his injury, he fell in an area that was part of Employer’s 
premises.  Claimant’s injuries thus occurred during the course of his employment with 
Employer. 

 10. As found, Claimant has also demonstrated by a preponderance of the 
evidence that his injuries  “arose out of” his employment with Employer on November 19, 
2011.  When Claimant was injured, his activity did not constitute a strict employment 
requirement or confer a specific benefit to Employer.  Nevertheless, his activity was 
incidental to the conditions under which he typically performs his duties as a ski 
instructor.  Employer mentioned that employees could use the free North Beach lot for 
parking their vehicles.  Available parking was one of the conditions  under which 
Claimant usually performed his job.  When he was injured, Claimant was  walking from 
the North Beach lot to the base facility where he could perform his work duties.  Under 
the totality of the circumstances, Claimant has thus established that it is  more probably 
true than not that his injuries on November 19, 2011 arose out of a risk that was 
reasonably incidental to the conditions of his employment with Employer.

TTD and TPD Benefits

 11. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.
2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term 
“disability,” connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by claimant's  inability to resume his  prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).

 12. As found, Claimant has proven by a preponderance of the evidence that 
he is  entitled to receive TPD or TTD benefits  from Employer.  The parties stipulated that 
Claimant was earning an AWW of $401.78 from Employer.  Claimant credibly explained 
that, because of his injuries, he missed work from Employer between the dates of 
November 19, 2011 to January 12, 2012 for a total time loss of 55 days.  During that 
time, had Claimant not been under restrictions and been able to make his AWW, he 
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would have earned $3,156.84.  However, Claimant only earned one check on modified-
duty during the period in the amount of $401.45.  Claimant thus suffered a wage loss of 
$2,755.39.  He is therefore entitled to receive $1,836.93 in wage loss benefits.

 13. As found, Claimant has established by a preponderance of the evidence 
that he is entitled to receive TTD benefits from his  work at *GG.  The parties  stipulated 
that Claimant was earning an AWW of $116.06 from *GG.  Claimant credibly testified 
that, because of his injuries, he missed work from *GG between November 19, 2011 
and December 20, 2011 for a total time loss of 32 days.  He is thus entitled to receive 
$353.71 in wage loss benefits.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant suffered compensable injuries during the course and scope of 
his employment with Employer on November 19, 2011.

2. Respondents shall pay Claimant wage loss benefits for the period 
November 19, 2011 through December 20, 2011 from his work at *GG in the amount of 
$353.71.

3. Respondents shall pay Claimant wage loss benefits for the period 
November 19, 2011 through January 12, 2011 from his work at Employer in the amount 
of $1,836.93.

4. Respondents are financially responsible for Claimant’s reasonable and 
necessary medical treatment from authorized medical providers  Denver Health, Winter 
Park Ski Area, the Boulder Center for Sports Medicine and the University of Colorado 
Sports Medicine Facility.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 24, 2012.
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Peter J. Cannici
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-869-009-01

ISSUES
 Did claimant prove by a preponderance of the evidence that her trip and fall at 

work resulted in a compensable knee injury requiring total knee replacement 
surgery?

 Did claimant prove by a preponderance of the evidence that she is entitled to 
medical and temporary disability benefits?

FINDINGS OF FACT
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact:

1. Employer operates  small-town grocery markets. *HH is  manager of the store 
where claimant works.  Claimant has worked for employer since November of 2000 
as a clerk and bookkeeper.  Claimant's  age at the time of hearing was 67 years. 
Claimant’s average weekly wage is $239.25.

2. Claimant fell on her right knee and hand on May 13, 2011, after checking a 
thermostat on the dairy case. Claimant tripped on a rug that had been turned upside 
down. Claimant’s right knee landed on the concrete floor. Claimant’s initial 
impression was that she had hurt her back, but not her knee. 

3. After falling, claimant telephoned *HH, who was at home at the time. Claimant 
reported to *HH that she had tripped on a rug near the dairy cooler and landed on 
her knee. Although *HH referred her to Ft. Morgan Medical Center, claimant said she 
would rather see her personal physician.

4. Claimant saw Chiropractor Terry Williams, D.C., on May 13, 2011, who 
recorded her chief complaint as neck and back pain. Claimant reported to Dr. 
Williams that she had fallen at work that morning, landing on her right knee. 
Claimant reported that she also experienced pain in her right knee, right hand, right 
wrist, and right elbow. 

5. Claimant disbelieved that she had injured her right knee in the fall until a 
week later when she noted persistent pain and swelling. Claimant sought medical 
attention for her right knee from her personal physician Keith Cook, M.D., on May 
20, 2011. Claimant reported to Dr. Cook that she had received cortisone injections 
into her right knee and right shoulder on May 11th, two days before she fell at 
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employer. On physical examination of claimant’s right knee, Dr. Cook observed 
swelling without redness and visible bruising over the proximal tibia. Dr. Cook noted 
that x-ray studies were negative. Dr. Cook diagnosed a contusion of the right knee.

6. When claimant requested medical attention for her knee, employer referred 
her to Robert Thiel, M.D., who evaluated her on June 17, 2011.  Dr. Thiel recorded 
the following history from claimant:

[Claimant] injured her right knee eight or nine years ago. She was treated and 
had complete resolution of her symptoms. However, two or three years ago she 
began having problems with pain in her knee. She has been seeing her personal 
physician for this problem and has received injections.  These treatments seem 
to be controlling her symptoms until she fell about one month ago [at work].

7. Dr. Thiel diagnosed acute arthritis  secondary to her fall at work on May 11th. 
Dr. Thiel acceded to claimant’s  request to refer her to Shiraz Moinuddin, M.D., who 
already had been treating osteoarthritis symptoms.

8. Before claimant’s trip and fall at employer, Dr. Cook had referred her to Dr. 
Moinuddin for evaluation and treatment of joint pain in her hands, right shoulder, 
right knee, and neck. Dr. Moinuddin first evaluated claimant on April 13, 2011, when 
he obtained the following history:

[Claimant] has  been experiencing worsening joint pain for the past 9 years. She 
has had dull, achy pain in the right shoulder, neck and right knee. She has 
pronounced gelling [stiffness after rest, consistent with arthritis] and only 
occasional right knee swelling accompanying the pain.

9. Claimant reported she had been taking tramadol for the past 6 years  for pain, 
with diminishing relief. Dr. Moinuddin diagnosed polyarthralgia due to osteoarthritis.

10.Dr. Moinuddin reevaluated claimant on May 11, 2011, and obtained 
ultrasonographic images of her right knee, which visualized raggedy bony contour 
and increased fluid in the surapatellar space. Upon physical examination of 
claimant’s right knee, Dr. Moinuddin documented positive findings of 1+ swelling and 
1+ tenderness.  Dr. Moinuddin injected both the right knee and right shoulder with 
Depo-Medrol (a corticosteroid hormone used for treating osteoarthritis) and 
lidocaine.

11.Dr. Moinuddin evaluated claimant next on June 22, 2011. Claimant reported 
that she fell on her right knee at work causing pain and swelling that had not 
resolved. Dr. Moinuddin again documented positive findings of 1+ swelling and 1+ 
tenderness that were the same as he found on May 11th. Dr. Moinuddin diagnosed 
worsening osteoarthritis of the right knee and commented:

[Claimant’s] right knee injection from last visit was never able to take effect after 
she had an injury at work. Although no fractures were seen on the x-ray, she 
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could have a meniscal tear or super-imposed pseudogout or other inflammatory 
arthritis causing the swelling, with warmth and severe pain.

12.Dr. Moinuddin again injected claimant’s right knee with Depo-Medrol and 
lidocaine.

13.Dr. Thiel referred claimant for a magnetic resonance imaging (MRI) scan of 
her right knee, which she underwent on July 27, 2011. Dr. Thiel also referred 
claimant to Orthopedic Surgeon Kenneth Keller, M.D., for surgical evaluation on 
August 15, 2011. Dr. Keller obtained weight-bearing x-ray studies of claimant’s 
knees that revealed significant joint space narrowing on the right knee and minimal 
narrowing on the left, along with narrowing of the patellofemoral joint of the right 
knee. Dr. Keller reviewed the MRI scan, which he read as revealing significant 
meniscal injuries to the medial and leteral meniscus and other findings. Dr. Keller’s 
recorded the following impression:

Work related twisting injury to the right knee now three months out from the 
injury. Unfortunately she had progression in her right knee symptoms to the point 
to which they are intolerable for her at this point. She does have a known history 
of … medial sided osteoarthritis; however, this was tolerable and she was able to 
carry out her regular work and activities  of daily living with occasional steroid 
injections. Now she is taking three different medicines  for the pain and has lost 
extension and flexion and is very limited in her daily activities.****

Certainly the injury did not cause the osteoarthritis seen particularly in the 
medial and patellofemoral compartments  but did perhaps lead to the meniscal 
tears seen on MRI. 

(Emphasis added). 

14.Dr. Keller weighed, but ruled out the option of arthroscopic debridement and 
meniscectomy, followed by physical therapy:

[I]n my opinion she likely will have still chronic pain particularly with 
meniscectomy.  This  will simply add more painful stress on the worn out articular 
surfaces in the medial compartment.

15.Dr. Keller thought the arthroscopic procedure might only delay her need for 
total knee replacement surgery without fully relieving her symptoms. Dr. Keller 
instead recommended total knee replacement surgery and sought prior authorization 
from insurer.

16.Dr. Thiel referred claimant to Orthopedic Surgeon Kirk A. Kindsfater, M.D., for 
a second surgical opinion. Dr. Kindsfater recorded the following history:
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[Claimant] has end stage arthrosis  of the right knee. Her knee has been 
bothering her for quite some time, but she had a fall, tripped over carpet at work 
in May of 2011. She has had exacerbation of her symptoms.

17.Dr. Kindsfater noted x-ray findings of end-stage arthrosis, medial tibiofemoral 
disease, and bone on bone changes, with bone spurring. Dr. Kindsfater noted:

She has an arthritic knee. She requires knee arthroplasty. I think clearly her fall 
at work was an exacerbation of her pre-existing condition. This hastened 
her arthrosis ….

(Emphasis  added). Dr. Kindsfater thus  agreed with Dr. Keller’s recommendation for total 
knee replacement surgery.

18. Insurer submitted Dr. Keller’s request for authorization for total knee 
replacement surgery for peer review by Physiatrist Douglas Hemler, M.D. Dr. Hemler 
agreed with the treatment recommendation of Dr. Keller to relieve symptoms of her 
age-appropriate, preexisting osteoarthritic changes revealed on MRI.  Dr. Hemler 
however disagreed that claimant’s  need for total knee replacement surgery is 
reasonably related to the mechanism of injury she sustained at work on May 13, 
2011. Dr. Hemler explained:

[T]he findings  on MRI are clearly preexisting and well outside the scope of the 
twist injury that has occurred. A reasonable occupational approach to [treating 
claimant’s] twist injury would be a course of conservative care as noted in the 
Division of Workers’ Compensation Guidelines in this case …. [T]hat would 
include roughly 6-10 sessions of physical therapy, possibly a short period of 
immobilization and possibly a corticosteroid injection.

19.Dr. Hemler recommended that insurer deny authorization for total knee 
replacement surgery as incommensurate with the mechanism of claimant’s  slip and 
fall at employer. 

20.Respondents’s counsel referred claimant to Orthopedic Surgeon James P. 
Lindberg, M.D., for an independent medical examination on January 3, 2012. Dr. 
Lindberg testified as an expert in the area of orthopedic surgery on extremities. 

21.Dr. Lindberg carefully questioned claimant about her mechanism of injury 
because Dr. Keller had documented a twisting-type mechanism of injury. Based 
upon his questioning of claimant, Dr. Lindberg concluded claimant’s mechanism of 
injury involved a direct blow to the knee, without a twisting-type mechanism. Dr. 
Lindberg reviewed the MRI scan and some of the x-ray studies. Dr. Lindberg 
diagnosed moderately severe degenerative arthritis in claimant’s right knee that was 
present nine years prior to her slip and fall at employer. Dr. Lindberg reported:

The fall [at employer] was a direct blow on her knee. There was  no twist or 
rotation, i.e. the mechanism of injury did not cause any meniscal tears. There 
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was no evidence of new injury, fracture, or acute meniscal tears on the MRI. 
Therefore, I think this was all preexisting. There was no permanent 
aggravation of her knee.  This was all the natural progression of the 
degenerative arthritis of the knee ….

(Emphasis  added). Dr. Lindberg persuasively explained what medical record evidence 
he relied upon to support his opinion that claimant has had progressive symptoms of 
osteoarthritis  for the past nine years. This evidence included an injection into the right 
knee bursa in 2004 and into the right knee on September 9, 2009, approximately 1.5 
years before her trip and fall at employer.

22.Dr. Lindberg testified: Claimant’s MRI and x-ray studies revealed complete 
loss of cartilage, which likely caused the degenerative tearing of tissues  in her right 
knee. This was all part of the disease process of osteoarthritis in claimant’s right 
knee. While the MRI revealed chronic changes in claimant’s right knee joint, it 
showed no acute changes from claimant’s  fall onto her knee. A direct blow from a fall 
onto the knee should not injure the knee joint or cause tearing of meniscal or other 
tissue. Here it resulted only in bruising over the anterior tibia as  documented by Dr. 
Cook. Before she fell onto her knee at employer, claimant needed total knee 
replacement surgery to address the end-stage changes from osteoarthritis. The fall 
onto her knee did not accelerate or hasten claimant’s need for surgical replacement 
of the knee joint. Indeed, Dr. Moinuddin documented physical examination findings 
of swelling that he rated at 1+ before and 1+ after her fall onto her knee at employer. 
Claimant’s fall onto her right knee at employer thus  produced no increase in the 
amount of swelling in her knee.

23.Claimant failed to show it more probably true than not that her trip and fall at 
employer on May 13, 2011, proximately caused her need for surgery to replace her 
right knee. The Judge credits the medical opinions of Dr. Hemler and of Dr. Lindberg 
as persuasive in finding it more probably true that claimant had chronic and 
preexisting, degenerative osteoarthritic changes in her right knee that had 
progressed to an end-stage, bone-on-bone condition that necessitated replacement 
of her knee joint before the time of her work-related fall onto her right knee. Crediting 
the medical opinion of Dr. Lindberg, the Judge finds it unlikely claimant’s work-
related fall onto her right knee accelerated or hastened her need for surgical 
replacement of the knee joint. 

CONCLUSIONS OF LAW
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law:

Claimant argues she has proven by a preponderance of the evidence that her 
need for total knee replacement surgery is a compensable consequence of her work-
related fall onto her right knee. The Judge disagrees.
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The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that she sustained an injury arising out of and within the 
course of her employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000).

An employer must take an employee as it finds her and is responsible for any 
increased disability resulting from the employee’s  preexisting weakened condition. 
Cowin & Co. v. Medina, 860 P.2d 535, 538 (Colo. App. 1992). Thus, when an industrial 
injury aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of the 
industrial injury. Duncan v. Indus. Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 
2004).

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury.
Respondents thus are liable for authorized medical treatment reasonably 

necessary to cure and relieve the employee from the effects of the injury.  Section 
8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).

 Here, the Judge found claimant failed to show it more probably true than not that 
her trip and fall at employer on May 13, 2011, proximately caused her need for surgery 
to replace her right knee. The Judge credited the medical opinions of Dr. Hemler and Dr. 
Lindberg in finding it more probably true claimant had chronic and preexisting, 
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degenerative osteoarthritic changes in her right knee that had progressed to an end-
stage, bone-on-bone condition that necessitated replacement of her knee joint before 
the time of her work-related fall onto her right knee. The Judge further credited the 
medical opinion of Dr. Lindberg in finding it unlikely claimant’s  work-related fall onto her 
right knee accelerated or hastened her need for surgical replacement of the knee joint. 
Claimant thus failed to prove by a preponderance of the evidence that her need for total 
knee replacement surgery is a compensable consequence of her work-related fall onto 
her right knee. 

 The Judge concludes claimant’s claim for workers’ compensation benefits under 
the Act should be denied and dismissed. 

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order:

 1. Claimant’s claim for workers’ compensation benefits  under the Act is 
denied and dismissed.

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a 
Petition to Review, see Rule 26, OACRP.   You may access a petition to review 
form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  __February 24, 2012___

Michael E. Harr,
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-861-736-01

ISSUES
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Claimant alleges she was injured in a compensable accident on September 21, 
2009. The issues for determination are compensability, medical benefits, temporary 
partial disability from September 21, 2009 to December 11, 2009, temporary total 
disability from December 12, 2009 and continuing, offsets for short-term disability, 
penalty against Insurer for failure to timely admit or deny, and penalty against Claimant 
for failure to timely report the injury in writing. The parties  stipulated to an average 
weekly wage of $885.50.

FINDINGS OF FACT

1. Claimant testified that on September 21, 2009, she was driving a cement 
truck for Employer when she hit a bump causing her to hit her head on the roof of 
the cab. She testified that she felt a sharp stabbing pain on the left side of her neck 
and numbness, tingling, and a burning in her arm. Claimant testified that she told her 
supervisor, *II, that she needed to go to a doctor because her neck hurt. 

2. The truck Claimant was driving was equipped with an “air ride” seat and a 
seatbelt. Claimant would not have hit her head on the top of the cab if she was 
wearing her seatbelt. 

3. *II, Claimant’s supervisor, testified that Claimant did not report that she struck 
her head on the roof of the cab, did not report an incident where she bounced in the 
cab, and did not report a neck injury to him anytime on or after September 21, 2009. 
The testimony of *II is credible and persuasive.

4. Prior to the date of this  alleged injury, Claimant was seen for neck pain and 
other complaints on February 23, 2009. Cervicalgia was diagnosed. 

5. On September 21, 2009, the day of the alleged injury, Claimant sought care 
from her family physician, Jonathon D. Medina, at Practice Partners. According to 
Dr. Medina’s notes, Claimant complained of a history of left sided neck pain of more 
than six months with no trauma or injury. Claimant called the office on October 5, 
2009, and complained of dizziness if she turns her head or eyes real fast. She stated 
that she also feels  pain in her sinuses. Claimant was referred to an ENT for an 
evaluation of her vertigo. 

6. On October 6, 2009, Martin McDermott at Practice Partners examined 
Claimant. Claimant complained of pain and stiffness in her neck with pain down the 
left arm. The duration of the pain was noted to be “months”. The assessment was 
“cervical syndrome”. Claimant was referred for an MRI.

7. Claimant underwent an MRI at Thornton Imaging Center on October 9, 2009. 
The indication for the MRI was noted to be “Chronic neck and left shoulder pain. No 
known injury.” The impression was “central posterior protrusion at C4-5” and 
“Manifestations of degenerative disc disease and facet arthrosis at other levels…”

8. On October 12, 2009, Dr. Medina wrote that Claimant “was unable to attend 
work from 10/8/09 to 10/13/09 due to illness…”
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9. On October 14, 2009, Claimant was referred to the Center for Spine 
Disorders. 

10.Claimant was  examined by Alicia McCown, PA-C, at the Center for Spine 
Disorders on October 30, 2009. Claimant complained of neck pain for the previous 
four to five months and stated that she occasionally hit her head while driving a 
truck. The assessment was: (1) herniated nucleus pulposus, degenerative disc 
disease at C4-5; (2) Axial neck pain; and (3) Upper extremity, shoulder symptoms. 
Physical therapy was recommended. 

11.On December 3, 2009, Claimant began physical therapy with Nicole Woods, 
PT. Claimant filed out a form and stated that her problem began four to five months 
previously. Woods reported that Claimant “thinks her symptoms are “possibly from 
bouncing in the truck and she hit her head on the cement chute.”

12.On December 11, 2009, Claimant injured her left shoulder in a non-work 
related auto accident. 

13.On December 11, 2009, x-rays were taken of Claimant’s cervical spine. The 
x-rays showed degenerative changes in the cervical spine. 

14.On December 14, 2009, Mary Weiss-Fout, FNP, prepared a letter stating that 
Claimant was unable to work from December 14, 2009 to December 18, 2009. 
Claimant had complained that she was unable to work when she took Flexeril as 
prescribed. 

15.On December 16, 2009, Claimant received physical therapy from Woods. 
Claimant reported the motor vehicle accident. Woods noted symptoms of “mild 
whiplash and exacerbation of cervical radicular symptoms and joint restrictions.” 
Further physical therapy was recommended. 

16.On January 13, 2010, Claimant was examined by Weiss-Fout at Practice 
Pointers. Claimant complained of neck pain. 

17.On January 18, 2010, Mary Weis-Fout, FNP, at Practice Partners, examined 
Claimant. Claimant reported that her neck pain was worse since the December 2009 
auto accident. Claimant was referred for physical therapy and a TENS unit was 
ordered.

18.Claimant received further treatment from Practice Partners on February 10, 
March 3, and May 3, 2010. 

19.On May 14, 2010, Claimant underwent surgery to her shoulder for the non-
work related auto accident of December 2009. 

20.On January 12, 2011, Carla Mendoza at Practice Partners referred Claimant 
to a spinal specialist for chronic back pain, neck pain, and radiculopathy. 
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21.On January 20, 2011, Ruth Beckham, ANP-C, at the Center for Spine 
Disorders, examined Clamant. Claimant complained of back pain and some neck 
pain, with pins and needles paresthesias down bilateral lower extremities. The 
assessment was degenerative disc disease at C5-6, L3-4, and L5-S1.

22.On March 8, 2010, physical therapy ended. The physical therapy goals had 
not been met. 

23.Claimant underwent second MRI on March 17, 2011. The MRI was reviewed 
by Dr. Michael Janssen at the Center for Spine Disorders on April 7, 2011. He noted 
that the MRI showed a disc bulge at C4-5 and C5-6, a substantial loss of height at 
C5-6, and age related multilevel degenerative changes of the lumbar spine. He 
stated that the left upper extremity pain was most likely a C5 and C6 radicular 
process. 

24.On April 27, 2011, Claimant sought care from Weiss-Fout at Practice Partners 
for weakness and paresthesias in both arm and both legs (legs worse than arms). 
Claimant was referred for a neuro consult. 

25.Ruth Beckham reviewed an EMG with Claimant on May 3, 2011. She noted 
that the EMG showed a left C5 radiculopathy. A nerve block at C5 was 
recommended. 

26.On May 9, 2011, Dr. Hua Judy Chen performed a neurology examination of 
Claimant. Dr. Chen stated that Claimant’s arm and leg symptoms were related to 
nerve irritation from the neck and back, and that Claimant has secondary chronic 
muscle spasm. 

27.On October 19, 2011, Ruth Beckham again examined Claimant. She noted 
that Claimant had not undergone the nerve block, but that Claimant’s  symptoms 
were increasing. A new MRI was recommended. 

28.On November 21, 2011, Dr. David Yamamoto examined Claimant. Claimant 
reported shat she struck her head on the top of the cab at times. Dr. Yamamoto 
concluded that Claimant had injured her neck at work on September 21, 2009 from 
jarring her neck and hitting her head on the top of the cab. 

29.On December 24, 2011, Dr. John Douthit did a medical records exam. He 
opined that the changes shown on the MRI are most likely from natural aging rather 
than work. The opinion of Dr. Douthit is credible and persuasive.

30.Claimant completed a written claim for compensation on July 8, 2011. 
Claimant’s counsel mailed the claim to the Division of Worker’s Compensation on 
July 26, 2011. A cover indicates that the Workers’ Claim for Compensation was 
copied to Employer, but the letter does not indicate the address the copy was sent. 
On August 1, 2011, the Division sent a letter to Claimant’s  counsel stating the claim 
for compensation was being sent to the insurer. The letter indicates that a copy was 
sent to “Ins Co of State of Pennsylv” at 70 Pine St., New York, NY. On August 18, 
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2011, the Division sent a letter to Claimant’s attorney with a copy to the “Ins Co of 
State of Pennsylv” at 70 Pine Street, New York, NY. The letter stated that the 
insurance company had not stated a position on liability. On August 25, 2011, Chartis 
(no known connection to the Insurance Company of Pennsylvania), sent a fax with a 
copy of the Worker’s  Claim for Compensation and Division letters to Segwick CMS, 
the third party adjustor for Insurer. Segwick CMS filed a notice of contest on behalf 
of Insurer and Employer on September 1, 2011.

CONCLUSIONS OF LAW

A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). 
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights  of the injured worker or the rights of the employer. Section 8-43-201, C.R.S. A 
Workers' Compensation case is decided on its merits. Section 8-43-201, C.R.S. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

Claimant alleges that she was injured on September 21, 2009 when she hit her 
head on the top of the cement truck cab. However, if she was wearing a seat belt, it is 
unlikely that she would have hit the top of the cab. Claimant did not report the accident 
to Employer until she filed the Worker’s Claim for Compensation in July 2011. The 
medical reports do not show that Claimant reported a specific incident of hitting her 
head on the top of the cab for many weeks after the alleged incident. Claimant had prior 
complaints of neck pain. Claimant has degenerative changes in her cervical spine that 
likely pre-existed this alleged incident. Claimant’s testimony that she sustained a injury 
when she hit her head of the top of the cab on September 21, 2009 is  not credible. 
Claimant has  failed to establish by a preponderance of the evidence that she sustained 
an injury at work on September 21, 2009. The claim is not compensable. 

Insurer has  20 days after knowledge of a claim to admit deny liability for a claim. 
Insurer did not receive notice of the claimed injury until August 25, 2011. A Notice of 
Contest was filed on September 1, 2011. The Notice of Contest was timely filed. 

ORDER

 It is therefore ordered that:
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1. The claim is denied and dismissed. 

2. Claimant’s request for a penalty is denied.

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 24, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-851-385-01

ISSUES

The issue for determination is temporary disability benefits.  The issues  of liability for 
transportation to medical appointments, medical benefits, and other issues not 
determined by this order are reserved. 

FINDINGS OF FACT

1. Claimant injured his right hand in the course and scope of his employment on 
November 4, 2010.  Insurer has admitted liability for his injuries. 

2. Claimant was treated at Concentra for this  injury.  On November 4, 2010, 
Claimant was  examined by David L. Orgel, M.D.  Dr. Orgel sutured the laceration of 
Claimant’s right index finger. Claimant was released to return to work with the 
instruction to keep the wound clean and dry and to limit the use of his right hand. 

3. Claimant did return to work, and was able to perform the duties  of his 
employment.  Claimant’s employment was as a sales associate. His duties included 
sales and merchandizing men’s clothing. In performing those duties he was required 
to lift clothes.  Claimant was able after the injury to perform the duties of his 
employment using mostly his left hand. 
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4. Claimant’s wound became infected.  Dr. Orgel treated the infection. 

5. On December 13, 2010, Dr. Orgel released Claimant to return to work without 
restrictions.  He placed Claimant at maximum medical improvement. Claimant 
continued to experience discomfort in his hand and he continued to work despite this 
discomfort. 

6. Claimant’s employment was terminated on January 21, 2011. 

7. Claimant sought additional care from Concentra on March 2, 2011.  He was 
examined by Dr. Brodie.  Claimant stated that his pain had worsened after another 
injury two weeks prior to this appointment. Dr. Brodie’s  assessment was  right index 
finger laceration with possible neuropathy.  He recommended re-opening the claim 
and for an evaluation by a hand surgeon. Dr. Brodie stated that Claimant could 
return to work without restrictions. 

8. Dr. Chris  Wilson examined Claimant on March 23, 2011.  His diagnosis was 
“radial digital nerve laceration right index finger”. He recommended surgically 
exploring the area and possibly doing a neuroma excision and microdigital nerve 
repair.  Insurer initially denied liability for the recommended surgery.  

9. Dr. Orgel examined Claimant on March 23, 2011.  His assessment was a 
nerve injury with neroma.  He noted that Claimant was awaiting surgery.  Dr. Orgel 
limited Claimant’s use of his right hand. 

10.Dr. Clinkscales  examined Claimant on July 11, 2011, at the request of Insurer.  
Dr. Clinkscales had some reservations based on some potential inconsistencies. 
However, Dr. Clinkscales stated, “None of these reservations, however, suggest that 
his current complaints  are not related to his  original work condition or that a surgical 
recommendation is unreasonable.” 

11. Insurer filed a General Admission of liability on August 8, 2011.  It was a “Med 
Only” admission. 

12.Dr. Wilson performed surgery on September 16, 2011.  The surgery was a 
microdigital repair of the right palm and index finger with a nerve conduit.  Claimant 
was provided post-surgical care. 

13. Insurer filed a General Admission of Liability on September 22, 2011.  Insurer 
admitted liability for temporary total disability benefit commencing September 16, 
2011. 

14.Claimant has not worked since his termination in January 2011. 

CONCLUSIONS OF LAW

 Liability for a sympathetic block recommended by Dr. Ring had been added as an 
issue.  However, an authorized treating physician authored a report placing Claimant at 
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maximum medical improvement and rating Claimant’s permanent impairment on 
February 2, 2012.  Insurer has not yet filed a final admission or challenged the MMI or 
impairment rating.  No hearing may be held on further medical benefits  or permanent 
impairment until the issue of MMI is resolved, and if MMI is disputed, a Division 
independent medical examination has taken place. Section 8-42-107(8), C.R.S. 
Therefore, the issue of medical benefits and other issues not determined by this  order 
are reserved. 

 Claimant seeks temporary disability benefits from the date of the injury until those 
benefits were commenced on September 16, 2011.  However, Claimant returned to 
work following the injury.  Although he suffered pain and discomfort, he was able to 
perform the duties of his employment to the satisfaction of his employer.  Claimant was 
not temporarily totally disabled or temporarily partially disabled immediately following his 
compensable injury. Sections 8-42-105 and 106, C.R.S. Further, any temporary 
disability would have ended when he was placed at MMI and released to return to work 
without restrictions  on December 13, 2010.  Sections 8-42-105(3)(a), (b), and (c), 
C.R.S. 

 Claimant’s employment was terminated by Employer on January 21, 2011.  The 
termination was not related to this  injury or to any restrictions from this  injury.  Claimant 
did not leave work as a result of the injury, and disability indemnity benefits  are not due.  
Section 8-42-103(1), C.R.S.  Further, Claimant was not disabled as he had been placed 
at MMI and released to return to work without restrictions in December 2010.  Claimant 
has not established that temporary disability benefits should commence on January 21, 
2011, or on any earlier date. 

 Claimant has shown that his  condition worsened after he was placed at MMI in 
December 2010.  Additional treatment was  required and was sought on March 2, 2011.  
His previous  restrictions were re-imposed on March 23, 2011, by Dr. Orgel, an 
authorized treating physician. A worsening of condition after MMI may entitle a claimant 
to additional temporary disability benefits  only if the worsened condition caused a 
"greater impact" on the claimant's temporary work capacity than existed at the time of 
MMI. City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. 
App. 1997).  Claimant has failed to show that that there was any greater impact on his 
work capacity in March 2011 than there was before he was placed at MMI in December 
2010.  Claimant has failed to show that he should received temporary disability benefits 
commencing on March 23, 2011 when the restriction was re-imposed. 

 Claimant has failed to show that he should received any temporary disability 
benefits until September 16, 2011, when he underwent surgery and Insurer admitted for 
temporary disability benefits.  Claimant’s request for temporary disability benefits 
between the date of the injury and September 16, 2011 is denied. 

ORDER
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 It is therefore ordered that Claimant’s request for temporary disability benefits 
from the date of the injury to September 16, 2011 is denied.  The issue of medical 
benefits and other issues not determined by this order are reserved.  

DATED:  February 24, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-871-967-01

ISSUES

 The issues for determination are compensability and medical benefits. 

FINDINGS OF FACT

1. Claimant was employed by Employer as  a pawn broker. Claimant’s job duties 
included merchandizing. In mid-August 2011 Claimant was arranging televisions on 
shelves at Employer’s pawn shop. This involved lifting the televisions over shoulder 
level. 

2. Claimant testified that as he worked on August 13, 2011 he felt some 
discomfort in his left shoulder; on August 14, 2011 the discomfort increased, and on 
August 15, 2011, Claimant felt sharp, stabbing, constant pain in his left shoulder. 

3. Claimant had a previous worker’s compensation injury with the same 
employer and insurer. Claimant underwent surgery for his left shoulder for this 
previous injury. He was placed a maximal medical improvement for this previous 
injury on April 5, 2010. 

4. Claimant contacted the adjustor for Insurer on August 15, 2011 and discussed 
reopening the previous claim to receive medical care for left shoulder. Insurer 
declined to reopen.

5. Claimant sought care at the emergency room at Aurora Hospital. He was 
provided with a prescription for pain and directed him to his own physician. Claimant 
contacted Insurer and was directed to Dr. Lugliani for medical care. 

6. Matthew Lugliani, M.D. examined Claimant on August 29, 2011. Claimant 
described progressively worse left shoulder pain from lifting two weeks prior. The 
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assessment was left shoulder sprain. Claimant was restricted from lifting with his left 
arm. 

7. Claimant continued to work until mid-September. 

8. On September 12, 2011, Claimant was examined by James D. Ferrari, M.D., 
who had treated Claimant for his previous injury. Claimant complained of more pain 
and a loss of range of motion. Dr. Ferrari’s assessment was “left shoulder recurrent 
rotator cuff tendonitis  and impingement with possible rotator cuff tear. Dr. Ferrari 
recommended an MRI to evaluate the rotator cuff. 

9. An MRI taken on September 26, 2011 showed a partial thickness tear of the 
supraspinatus tendon and mild osteoarthrosis. No complete rotator cuff tear was 
found. 

10.On September 30, 2011, Dr. Ferrari examined Claimant again. His 
assessment was an intact rotator cuff with possible cervical spine pathology. Dr. 
Ferrari recommended an MRI of the neck. 

11.On October 5, 2011, Dr. Lugliani examined Claimant. His assessment was  left 
shoulder strain and radiculopathy. Claimant was referred to a physiatrist for 
evaluation and treatment, including a possible nerve block therapy and a possible 
MRI of the cervical spine. 

12.On October 13, 2011, Dr. Lugliani examined Claimant. The assessment was 
left shoulder strain, radiculopathy, and possible impingement syndrome. On October 
24, 2011, the assessment was the same. Dr. Lugliani stated that the diagnoses are 
causally and proximately related to the work related injury. The date of the injury was 
stated to be December 2009, the previous injury. On October 31, 2011, Dr. Lugliani 
noted that Claimant was seeing slow improvement with physical therapy. Dr. Lugliani 
recommended a suprascapular nerve block and an MRI of the cervical area and 
facet joints. 

13.On December 27, 2011, Dr. Timothy O’Brien examined Claimant and 
reviewed the medical record. He noted that that Claimant has persistent subjective 
complaints in the face of a normal exam and non-physiologic, non-dermatomal 
symptoms. Dr. O’Brien stated that Claimant’s condition was not work related. He 
stated that, regardless of causation, Claimant is  not a candidate for further medical 
treatment. He stated that Claimant does not have any findings consistent with a 
cervical radiculopathy or with rotator cuff pathology. 

14.On January 12, 2012, Dr. Lugliani’s assessment was cervical strain, trapezial 
strain with shoulder involvement, radiculopathy, and possible impingement 
syndrome of the suprascapular nerve. 

15.On January 26, 2012, Dr. Lugliani stated that he agreed with Dr. O’Brien that 
Claimant’s current injury is unrelated to the work injury that occurred on December 1, 
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2009. He stated that Claimant made a complete recovery from that injury. Dr. 
Lugliani stated that Claimant’s current symptoms were not secondary to 
deconditioning. Dr. Lugliani reviewed the mechanism of injury of unpacking, lifting 
and moving multiple television sets overhead and concluded that Claimant’s 
condition was consistent with such a mechanism of injury. 

16.On February 17, 2012, Timothy O’Brien, M.D., testified that Claimant’s current 
condition was not the result of the 2009 injury. He further testified that there was no 
intervening work injury and that overuse or occupational exposures did not cause 
Claimant’s new symptoms. He stated that Claimant’s symptoms were the result of a 
pre-existing condition. He further stated that Claimant’s deconditioning and obesity 
played a role. 

17.The opinions of Dr. Lugliani are credible and are more persuasive than the 
opinions of Dr. O’Brien to the contrary. It is found that the activities  of Claimant’s 
employment in mid-August 2011 caused Claimant’s  shoulder condition or 
aggravated his pre-existing shoulder condition. 

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), 
C.R.S. Claimant shoulders the burden of proving by a preponderance of the evidence 
that his injury arose out of the course and within the scope of his employment. Section 
8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of Claimant nor in favor of the rights of 
respondents. Section 8-43-201, C.R.S. A workers' compensation case is decided on its 
merits. Section 8-43-201, C.R.S. The ALJ's factual findings concern only evidence that 
is  dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as  unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000).

For a claim to be compensable under the Act, a claimant has the burden of 
proving that he suffered a disability that was proximately caused by an injury arising out 
of and within the course and scope of employment. Section 8-41-301(1)(c), C.R.S. A 
Claimant with a pre-existing condition is not disqualified from receiving workers’ 
compensation benefits. Duncan v. Indus. Claim Appeals Office, 107 P.3d 999, 1001 
(Colo. App. 2004). A claimant may be compensated if his employment aggravates, 
accelerates, or combines with a pre-existing infirmity or disease to produce the disability 
for which workers’ compensation is sought. H & H Warehouse v. Vicory, 805 P.2d 1167, 
1169 (Colo. App. 1990).
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An “occupational disease” is  a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as  a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. Section 8-40-201 
(14), C.R.S. See City of Colorado Springs v. Industrial Claim Appeals Office, 89 P. 3d 
504 (Colo. App. 2004). 

Claimant has established by a preponderance of he evidence that he suffered an 
occupational disease as a result of his work activities in mid-August 2011. The 
conditions of his  employment caused his  shoulder condition or aggravated his  pre-
existing shoulder condition. The claim is compensable. 

Insurer is  liable for medical care that is reasonably needed to cure or relieve 
Claimant from the effects  of his occupational disease. Section 8-42-101(1), C.R.S. The 
treatment Claimant has received to his shoulder from mid-August 2011 was reasonably 
needed to cure and relieve Claimant from the effects of his shoulder condition. Insurer is 
liable for the costs of such care, in amounts not to exceed the Division of Workers’ 
Compensation fee schedule. Section 8-42-101(3), C.R.S.

ORDER

 It is therefore ordered that the claim is compensable and Insurer is liable for the 
costs of the medical care Claimant has received to his  left shoulder. Issues not 
determined by this order are reserved. 

 If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 24, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-843-795-01

ISSUES

! The issues for determination are compensability, (Respondents seek to withdraw 
their General Admission of Liability) maximum medical improvement, medical benefits, 
and temporary disability benefits after April 11, 2010. 

FINDINGS OF FACT

1.On December 13, 2010, Claimant stepped off a curb and “something popped” 
in her back. She felt immediate pain. At the time she stepped off the curb  she was 
performing the usual duties of her employment. Insurer filed a General Admission of 
Liability on January 13, 2011. 

2.Employer referred Claimant to Concentra Medical Centers for treatment. Gary 
A. Landers, M.D, examined Claimant on December 13, 2010. His assessment was 
lumbar strain. Dr. Landers referred Claimant for physical therapy, prescribed medication, 
and placed restrictions on Claimant activities. On December 14, 2010, Thomas E. 
Robinson, PT, examined Claimant. Claimant received physical therapy. On December 
22, 2010, Claimant was examined by  Richard Shouse, P.A. His assessment was lumbar 
radiculopathy and lumbar strain. Claimant was referred for an MRI. 

3.Claimant underwent the MRI on January 4, 2011. Craig Stewart, M.D., read the 
MRI. At L4-5, he noted “a new small right foraminal disc protrusion, with contributes to 
mild-moderate right sided neural foraminal narrowing, which is slightly increased since 
the prior study.” He also noted “partial posterior decompression at the L4-5 and likely 
L5-S1 levels.”

4.Claimant returned to PA Shouse on January 7, 2011. The MRI was reviewed. 
His assessment was lumbar radiculopathy, lumbar strain, and lumbar disc degeneration. 
Therapy was continued and Claimant was referred to a neurosurgeon. Claimant 
returned to PA Shouse on February 4, 2011. His assessment remained the same. 

5.Gary Ghiselli, M.D., examined Claimant on January 28, 2011. His assessment 
included “new onset of lower back pain and bilateral lower extremity symptoms after 
normal duties that happened to be when she was on the job.” Dr. Ghiselli also noted 
that Claimant “is a poor surgical candidate due to her morbid obesity, smoking history, 
and general deconditioning.” He recommended an MRI. Claimant underwent the MRI. 
Claimant returned to Dr. Ghiselli on February 25, 2011. Dr. Ghiselli recommended a 
comprehensive course of functional rehabilitation. 
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6.Claimant returned to PA Shouse on March 4, 2011. Claimant complained of 
developing sharp pain to the left sternoclavicular join while in pool physical therapy. The 
assessment was lumbar strain, lumbar disc degeneration, and sprain/strain 
sternoclavicular joint or ligament. 

7.PA Shouse and Dr. Fox authored a letter to Insurer. The letter stated that the 
diagnosis was lumbar strain and lumbar disc degeneration. They state that Claimant 
has “a chronic condition aggravated by the fall on 12/12/10.” 

8.Ron Carbaugh Psy.D., evaluated Claimant on March 29, 2011. His diagnosis 
was pain disorder associated with both psychological factors and a general medical 
condition. He stated that Claimant would be a fair to poor candidate for an invasive 
approach to her back pain. He recommended a course of pain and adjustment 
counseling. 

9.Claimant returned to PA Shouse on April 1, 2011. His assessment was lumbar 
radiculopathy, lumbar strain, lumbar disc degeneration, and chondritis.

10.Dr. Kawasaki examined Claimant again on April 7, 2011.  His impression was 
a long history of low back problems, degenerative spondylolisthesis and facet 
arthropathy, synovial cysts, and a small disc protrusion at L4-5. His assessment did not 
include lumbar strain. Dr. Kawasaki stated that these are gradual degenerative changes 
from her previous condition and two level disectomy.  He also stated that Claimant had 
persistent pain in the low back and down the right lower extremity.  He noted that 
Claimant has a two year history of such pain, and her reported pain level is lower than 
what it was before this compensable accident. He noted that stepping off a curb  would 
not be an injurious force to the lumbar spine. He noted that Claimant has reported 
steroid allergy  and that corticosteroid injections are not a possibility.  He noted that Dr. 
Ghiselli and Dr. Carbaugh had concluded that Claimant was not a surgical candidate.  
Dr. Kawasaki recommended case closure and referred Claimant to Dr. Hattem for 
review of the case. 

11.Dr. Hattem examined Claimant on April 11, 2011.  Dr. Hattem agreed with Dr. 
Kawasakiʼs assessment.  He discharged Claimant from further care and directed 
Claimant to consult with her personal physician for her ongoing back pain. 

12.Insurer filed a Final Admission of Liability on May 18, 2011, based on the April 
11, 2011 report of Dr. Hattem.  Insurer stated that Claimant had reached MMI on April 
11, 2011.  Insurer terminated temporary disability benefits as of April 10, 2011. 

13.On May 3, 2011, Claimant had the first of six to eight pain and adjustment 
counseling sessions. Claimant had her last session on September 1, 2011. No further 
sessions were scheduled. 

14.John Ogrodnick, M.D., the Division independent medical examiner (DIME), 
examined Claimant and prepared a report dated August 24, 2011. Claimantʼs chief 
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complaint was low back pain. Dr. Ogrodnick reviewed the medical records. His 
assessment was:

New L4-L5 disc protrusion causing an acute exacerbation of chronic law 
back pain. 
Depression. 

Dr. Ogrodnick commented:

There is plenty of documentation of lumbar problems that preceded the 
DOI. However, the comparison of he lumbar MRIs (01/04/11 and 05/07/09) 
revealed a significant difference. There is now a new small right disc 
protrusion at the L4-L5 level. This is  objective evidence that there was a 
significant worsening of her condition on the DOI. 

15.Dr. Ogrodnick recommended a series of three diagnostic/therapeutic lumbar 
injections and pain management. He noted that Claimant may be a candidate for lumbar 
fusion. 

16.Dr. Kawasaki reviewed Dr. Ogrodnickʼs report and prepared a report dated 
October 20, 2011. He agreed that Claimant had a change on her MRIs at the L4-5 level, 
but that the change is a natural progression of degeneration. Dr. Kawasaki also noted 
that stepping of a curb “is an everyday activity with equal exposure outside the scope of 
employment” and that “this activity is performed within work duties but also in everyday 
life on a repetitive basis.” Dr. Kawasaki stated that Dr. Ogrodnickʼs report does not 
change his opinion. 

17.At his deposition, Dr. Kawasaki stated that stepping off a curb would not be a 
mechanism of injury to cause any significant damage to the spine. Stepping off the curb 
would not cause the symptoms Claimant experienced after the accident, but may 
temporarily aggravate her symptoms. Dr. Kawasaki also testified that Claimant should 
not receive steroid injection because Claimant has had a allergic reaction to such 
injections in the past. He further testified that pain management for Claimant would 
consist of medication management that can be done as maintenance care. 

18.Albert Hattem, M.D., a physician at Concentra, examined Claimant on April 
11, 2011. His impression was chronic low back pain. He concluded that Claimantʼs 
current problem is not work-related. He based that conclusion his review of the medical 
records that showed a preexisting history of chronic low back pain and that Claimantʼs 
“injury  was very mild; she merely stepped off of a curb. Stepping off a curb  is a 
ubiquitous activity, it is not unique to the work place. A work injury therefore did not 
occur.”

19.Dr. Hattem reviewed the medical records and prepared a report on September 
27, 2011. He disagreed with Dr. Ogrodnick. Dr. Hattem stated that “ambulatory people 
step off curs all of the time during their normal life activities. Therefore, this  activity 
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would not be considered work related.” Dr. Hattem also stated that stepping off a curb is 
not a mechanism of injury that could care chronic persistent low back pain, and that the 
small right disk protrusion would not be considered a significant worsening of 
[Claimant’s] pre-existing condition. He termed the small right disk protrusion “a 
manifestation of the natural history of the [Claimant’s] underlying and preexisting lumbar 
condition.” 

CONCLUSIONS OF LAW

Compensability:

 It is  generally Claimant’s burden to establish that a claim is compensable. 
Section 8-43-201, C.R.S. However, “a party seeking to modify an issue determined by 
General or Final Admission, summary order, or full and final order, shall bear the burden 
of proof for such modification.” Section 8-43-201, C.R.S. Insurer has filed a General 
Admission of Liability that admitted liability for the accident on December 13, 2011. 
Respondents seek to withdraw that admission, and allege that the claim is not 
compensable. Respondents therefore must show by a preponderance of the evidence 
that the claim is not compensable. 

 Claimant has established by a preponderance of the evidence that she stepped 
off a curb in the course and scope of her employment and felt immediate pain. She 
received treatment for her condition, which was initially diagnosed as a lumbar strain. 
The treatment she received for the lumbar strain was reasonably needed to cure and 
relive her from the effects of the accident on December 13, 2011. The claim is 
compensable. 

 Respondents argue that a curb is  an ubiquitous activity and is not a hazard of 
employment. The special hazard requirement applies  where the precipitating cause of 
an injury is a pre-existing non-industrial condition that a claimant brings into the 
workplace. The special hazard does not apply, however, where the conditions of the 
employment precipitate the injury. See National Health Laboratories v .Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Ramsdell v. Horn, 781 P.2d 150 (Colo. 
App. 1989); Wernsman v. United Parcel Service, W.C. No. 4-653-560 (July 7, 2006). 

 Based on the evidence presented, Claimant was not suffering from a pre-existing 
lumbar strain. No pre-existing condition caused the strain. The strain was caused by her 
employment that required her to step off the curb. Respondents’ defense to 
compensability of a ubiquitous condition is rejected.   

Maximum medical improvement:

MMI is defined as the point in time when any medically determinable physical or 
medical impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition Section 8-40-201(11.5), 
C.R.S. Donald B. Murphy Contractors, Inc. v. Indus. Claim Appeals Office, 916 P.2d 611 
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(Colo. App. 1995). MMI is primarily a medical determination involving diagnosis of a 
claimant’s condition. Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. App. 
2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 (Colo. 
App. 1997). The determination of MMI is  not divisible and for MMI to exist, Claimant 
must be determined to be at MMI for all conditions related to the injury. Paint 
Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 429 (Colo. App. 2010).

A DIME physician’s  findings concerning the diagnosis  of a medical condition, the 
cause of that condition, and the need for specific treatments or diagnostic procedures to 
evaluate the condition are inherent elements of determining MMI. Therefore, the DIME 
physician’s opinions on these issues are binding unless overcome by clear and 
convincing evidence. See Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002). Clear and convincing evidence is  unmistakable and free from serious 
or substantial doubt. Dileo v. Koltnow, 200 Colo. 119, 613 P.2d 318, 198. 

Dr. Ogrodnick, the DIME physician, determined that Claimant was not at MMI at 
the time of his evaluation on August 24, 2011. He based that conclusion on his finding a 
comparison of a pre-injury MRI with a post-injury MRS showed “a new small right disc 
protrusion at the L4-L5 level. This  is objective evidence that there was a significant 
worsening of her condition on the DOI.” Dr. Ogrodnick recommended additional 
injections to relieve Claimant from the right disc protrusion at the L4-L5 level and other 
treatment to bring her to MMI for the effects of the compensable accident. 

Dr. Ogrodnick’s  report is primarily based on the change in the MRI between her 
May 7, 2009 MRI and the January 4, 2011 MRI, which he stated revealed a “significant 
difference.” Dr. Kawasaki provided a very thorough criticism of Dr. Ogrodnick’s opinion 
regarding the MRI, stating that the change noted in the MRI was most likely a “natural 
progression of degeneration.” Furthermore, according to the MRI report itself, there was 
not a “significant change” but, rather, that it “progressed slightly.” Dr. Hattem also 
testified that there is no evidence that this protrusion occurred at the time Claimant 
stepped off the curb. 

! Dr. Kawasakiʼs opinion is that there was not a work-related injury  to Claimantʼs 
lumbar spine from the compensable accident. The opinion of Dr. Kawasaki is supported 
by the opinion of Dr. Hattem. Dr. Ogrodnick misread the difference between the MRIs 
from before the date of injury and after the date of injury, stating they were significant 
rather than slight. Dr. Ogrodnick recommended injections, treatment that would have 
caused further injury to the Claimant. The opinion of Dr. Kawasaki is credible and 
persuasive. It is highly probable that the MMI determination of Dr. Ogrodnick is 
incorrect. Claimantʼs injury from the accident on December 13, 2010 was limited to a 
lumbar strain. Claimant had reached MMI for the lumbar stain by April 11, 2011. Insurer 
has overcome the MMI opinion of Dr. Ogrodnick by clear and convincing evidence. 
Claimant reached MMI on April 11, 2011. 

Other Issues: 
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! Claimant seeks temporary disability benefits after April 11, 2011. However it has 
been determined that Claimant reached MMI on April 11, 2011. Claimantʼs request for 
additional temporary disability benefits is denied. 

! Claimant seeks addition medical treatment to bring her to MMI. However, it has 
been determined that Claimant has reached MMI. Claimant request for additional 
medical treatment to bring her to MMI is denied. 

! Permanent disability, medical benefits after MMI, and other issues not 
determined by this order are reserved for future determination. 

ORDER

 It is therefore ordered that:

1. The claim is compensable. 

2. Claimant reached MMI on April 11, 2011. 

3. Claimant’s request for temporary disability benefits after MMI and 
additional medical treatment to bring her to MMI is denied. 

4. Issues not determined herein are reserved for future determination.

DATED: February 24, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS                             SUPPLEMENTAL ORDER
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-839-677

ISSUES

 The issues for determination are average weekly wage, temporary partial 
disability benefits, temporary total disability benefits, medical benefits, penalty for not 
providing Claimant with a list of physicians, and  change in authorized provider. 

FINDINGS OF FACT

1.An issue exists as to the date of this admitted injury: 

a. James Fox, M.D., in his  report of April 9, 2010, gives April 6, 2010 as the 
date of the injury; 
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b. Coventry Workers Compensation Services, in their letter of April 23, 2010, 
gives April 9, 2010 as the date of the injury; 

c. Ann Robinson, PT, in her report of May 13, 2010, gives April 6, 2010 as 
the date of the injury. 

d. Richard Shouse, P.A., in his report of November 12, 2010, gives April 6, 
2010 as the date of the injury.

e. Dr. Johnsrud, in her December 3, 2010 medical report, gives April 9, 2010 
as the date of the injury. 

f. Dr. Aschberger, in his medical report of October 26, 2010, gives April 6, 
2010, as the date of the injury.

g. Respondents, on their January 7, 2011 General Admission of Liability give 
April 9, 2010 as the date of the injury. 

h. Claimant, on her May 31, 2011 Application for Hearing lists April 9, 2010 
as the date of the injury. 

i. Respondents, on their June 13, 2011 Response to Application for hearing 
list April 9, 2010 as the date of the injury. 

j. Michael Camp, PA-C, in his medical report of August 18, 2011, gives April 
9, 2010 as the date of onset. 

k. Claimant, in her answers to interrogatories dated November 3, 2011, gives 
April 9, 2011 as the date of the injury. 

l. Claimant’s Position Statement, filed November 28, 2011, gives April 9, 
2010 as the date of the injury. 

The April 9, 2010 report of Dr. Fox is  credible and persuasive.  It is found that 
this compensable injury occurred on April 6, 2010.  It is also found that references in 
the record to an April 9, 2010 injury are incorrect, and actually refer to this  April 6, 2010 
injury and not to a separate and different injury. 

2.Claimant was paid $8.00 per hour at the time of the injury. She was hired on 
March 19, 2010. Claimant testified that she was hired to work 12 hours per day and 
over 40 hours  per week. Claimant’s first paycheck was for the period ending March 26, 
2010, and was for 19 hours of work. There is no persuasive evidence that Claimant 
would have averaged worked more than 40 hours per week. Claimant’s  average weekly 
wage is fairly calculated based on 40 hours per week at $8.00 per hour. Claimant’s 
average weekly wage is $320.00 per week. 

3.Claimant reported her injury to Employer. Employer referred Claimant to 
Concentra Medical Centers for care. Employer did not provide Claimant with a written 
list of two providers. 

4.Claimant sought care from Concentra on April 9, 2010. James D. Fox, M.D, 
examined her. His assessment was a lumbar and thoracic strain. He referred Claimant 
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to physical therapy. He restricted Claimant from bending, lifting over ten pounds, and 
from pushing or pulling with over ten pounds of force. 

5.Claimant’s usual work for Employer involved bending and lifting over ten 
pounds. Claimant returned to work and worked within her restrictions. 

6.On April 26, 2010, Richard Shouse, P.A., at Concentra, modified Claimant’s 
restrictions to no lifting over ten pounds, no bending over five times per hour, and no 
reaching over the shoulders. On May 10, 2010, P.A. Shouse modified the restrictions to 
no lifting over five pounds and no bending more than 10 times  per hour. On May 24, 
2010, P.A. Shouse modified the restrictions  to no lifting over five pounds, no bending 
more than five times per hour, and to sit as  needed. On June 3, 2010, Dr. Landers at 
Concentra modified the restrictions to no lifting over five pounds and no reaching above 
the shoulders. On June 15, 2010, P.A. Shouse’s  assessment was trapezius strain. On 
July 1, 2010, P.A. Shouse changed the restrictions  to no lifting over ten pounds and 
lifting above the shoulders as tolerated. On August 17, 2010, P.A. Shouse’s assessment 
was thoracic strain. His restrictions for Claimant were no lifting over ten pounds and no 
bending over ten times per hour. Dr. Prok at Concentra examined Claimant on August 
31, 2010. He noted that Claimant had been working within her restrictions. His 
assessment was thoracic strain “slow to resolve.” His restrictions were no lifting over ten 
pounds and not bending greater than 10 times per hour. On September 16, 2010, Dr. 
Aschberger at Concentra examined Claimant. His  assessment was thoracic strain, with 
symptoms appearing to be predominantly myofascial. He recommended trigger point 
injections. P.A. Shouse noted on September 17, 2010, that Claimant’s diagnosis were 
lumbar strain, trapezius/rhomboid strain, and thoracic strain. His restrictions were no 
lifting over ten pounds and no lifting over ten times per hour. 

7.Claimant was laid off on September 17, 2010, for lack of work. Between the 
date of the injury and September 17, 2010, Claimant earned an average of $290.17 per 
week, a loss of $29.83 per week. 

8.Claimant applied for and received unemployment insurance. She received 
$318.00 every two weeks commencing September 18, 2010. 

9.On October 13, 2010, Dr. Aschberger examined Claimant. He recommended 
trigger point injections. 

10.On October 15, 2010, P.A. Shouse released Claimant to return to regular 
activity. 

11.On October 26, 2010, Dr. Aschberger examined Claimant. His assessment 
was thoracic strain and myofascial irritation. He recommended trigger point injections 
and deep tissue release, which Insurer did not authorize. 

12.On November 1, 2010, Claimant’s  attorney wrote to Insurer and requested a 
change of physician to Dr. Leach. Insurer has not responded to this request. 
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13.On November 12, 2010, P.A. Shouse referred Claimant for a psychological 
evaluation. Claimant was examined by Cynthia Johnsrud, PsyD., on December 3, 2010. 
A professional interpreter was used for the interview. Dr. Johnsrude’s diagnosis was 
adjustment disorder. She recommended four to six sessions of pain and stress 
management as it related to this work injury. 

14.W. Rafer Leach, M.D., at Injury Management Services, examined claimant on 
November 22, 2010. Dr. Leach provided trigger point injections. He referred Claimant 
for additional physical therapy. He restrictions were to “avoid kneeling, squatting, 
jumping, running, climbing ladders. Limit repetitive motion with right hand. No lifting 
greater than 5 lbs over shoulder. No lifting greater 10 lbs waist to shoulder. No lifting 
greater than 10 lbs below waist. No pulling or pushing greater than 10 lbs.” 

15.Dr. Leach examined Claimant on December 14, 2010. He noted that Claimant 
had improved. On February 2, 2011, Dr. Leach performed a trigger point injection. Dr. 
Leach examined Claimant again on March 3, 2011. He adjusted her medications. On 
April 4, 2011, Dr. Leach continued Claimant’s  therapy and recommended a thoracic 
MRI. On June 14, 2011, Dr. Moorer in Dr. Leach’s  office examined Claimant. He stated 
that Claimant was likely suffering from chronic myositis and chronic sprain. On July 6, 
and July 26, 2011, Brent Turner, PA-C, in Dr. Leach’s office, examined Claimant. He 
recommended chiropractic, massage, or physical therapy one time per week. On 
August 18, 2011, Michael Camp, PA-C, examined Claimant and continued her 
conservative care. 

16.Claimant has  traveled to and from medical care and has incurred travel 
expenses. 

CONCLUSIONS OF LAW

Procedural Background to this Supplemental Order: 

A Finding of Fact, Conclusion of Law, and Order issued on December 14, 2011.  On 
January 4, 2011, Respondents requested a Corrected Order to change the date of the 
injury from 2009 to 2010.  A Corrected Order issued on January 10, 2012 correcting the 
date of the injury to 2010.  Also on January 4, 2012, Respondents filed a Petition to 
Review.  The only particular error and objection raised by Respondents in their Petition 
to Review was that the ALJ erred “when he found a date of injury of April 4, 2009.”  
Respondents have now filed a Brief in Support of the Petition to Review. Issue 1 in the 
Brief is “Was claimant’s  specific date of injury April 4, 2009 or April 6, 2010?”  Claimant 
has filed a Brief in Opposition to Respondents’ Petition to Review.  Issue 2 in that brief is 
“Whether claimant’s specific date of injury April 4, 2009, April 6, 2010, or April 9, 2010?”  
It is determined that supplemental order should issue.  Section 8-43-301(5), C.R.S.

Burden of Proof: 

The purpose of the “Workers’ Compensation Act of Colorado” is  to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
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reasonable cost to employers, without the necessity of any litigation. Section 8-40-102
(1), C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer. Section 8-43-201, C.R.S. A Workers’ Compensation case is decided on its 
merits. Section 8-43-201, C.R.S. 

Authorized Medical Care Provider: 

An insurer is liable for authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of the industrial injury. Section 8-42-101(1), 
C.R.S.; Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999); Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). "Authorization" refers 
to the physician's legal status to treat the injury at the insurer’s expense. Popke v. 
Industrial Claim Appeals Office, 797 P.2d 677 (Colo. App. 1997). The employer or 
insurer is  afforded the right in the first instance to select a physician to treat the injury. 
Section 8-43-404(5)(a), C.R.S., Clark v. Avalanche Industries Inc., W. C. No. 4-471-863 
(March 12, 2004).

The Workers’ Compensation Act establishes two mechanisms by which the 
claimant may obtain permission to change authorized treating physicians. The first 
method provides that. "Upon written request to the insurance carrier or employer's 
authorized representative if self-insured, the employee may procure written permission 
to have a personal physician or chiropractor attend said employee. If such permission is 
neither granted nor refused within twenty days, the employer or insurance carrier shall 
be deemed to have waived any objection thereto." 8-43-404(5)(a), C.R.S. 

Employer initially referred Claimant to Concentra Medical Centers, which is 
therefore authorized. 

Claimant has established by a preponderance of the evidence that on November 1, 
2010, she submitted a written request to Insurer to have a personal physician attend 
her. Insurer did not grant or refuse that request in writing within twenty days of the 
request. Claimant sought care from Dr. Leach at Injury Management Services on 
November 22, 2010, who was thereby authorized. 

The care Claimant received from Dr. Leach and others  at Injury Management Services, 
and their referrals was authorized, and was reasonably needed to cure or relieve 
Claimant from the effects of the compensable injury. Insurer is liable for the costs of 
such care, in amounts not to exceed the Division of Workers’ Compensation fee 
schedule. Section 8-42-101(3), C.R.S. 
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Claimant has also requested care from a psychologist who speaks  Spanish. Claimant 
has been offered psychological care from Dr. Johnsrude who does not speak Spanish. 
No authorized provider has referred Claimant to specific psychologist who speaks 
Spanish. Further, the referral is  over a year old, and it has not been shown that such a 
referral may be necessary at this time. The issue of a Spanish speaking psychologist is 
reserved for future determination. 

Penalty Against Insurer: 

 On her Application for Hearing, Claimant stated that she seeks a penalty for 
Employer’s  and Insurer’s violation of Section 8-43-404(5), C.R.S. and Rule 8-1 and 8-2, 
WCRP. 

Under § 8-43-404(5)(a), C.R.S., the employer or insurer is afforded the right in 
the first instance to select a physician to treat the injury. The statute requires the 
employer or insurer to "provide a list of at least two physicians, in the first instance, from 
which list an injured employee may select the physician who attends said injured 
employee." Similarly, Rule 8-2(A), WCRP, states that "[w]hen an employer has notice of 
an on the job injury, the employer or insurer shall provide the injured worker with a 
written list ... ." In order to maintain the right to designate a provider in the first instance, 
the employer has an obligation to name the treating physician forthwith upon receiving 
notice of the compensable injury. See Rogers v. Industrial Claim Appeals Office, 746 P.
2d 545 (Colo. App. 1987). The failure to tender the "services of a physician at the time 
of injury" gives the employee "the right to select a physician or chiropractor."

Employer and Insurer have violated Section 8-43-404(5), C.R.S. and Rule 8-2, 
WCRP. Claimant has the right to select a physician to attend her. Claimant selected Dr. 
Leash of Injury Management Services, who is thereby authorized. 

Average Weekly Wage: 

A claimant’s average weekly wage for the purpose of computing benefits  are to be 
calculated upon the remuneration that the claimant was receiving at the time of the 
injury. Section 8-42-101(2), C.R.S. However, this general provision is subject to Section 
8-42-101(3), C.R.S. which provides that when the method for computing average 
weekly wage will not fairly compute the average weekly wage the ALJ may compute the 
average weekly wage by such other method as will fairly determine such employee's 
average weekly wage.

Claimant was hired one week prior to her compensable injury. It cannot be 
determined based on the evidence presented if Claimant worked a regular schedule 
that week, or worked fewer days or hours than what would be expected. Claimant 
earned $8.00 per hour. Claimant’s average weekly wage is fairly computed by 
multiplying Claimant’s hourly wage by forty hours. Claimant’s average weekly wage is 
$320.00 per week. 
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Temporary Partial Disability Benefits: 

 Temporary partial disability benefits are payable at the rate of two-thirds  of the 
difference between the claimant’s average weekly wage and the claimant’s average 
wage during the period of the disability. Section 8-42-106, C.R.S. 

 Claimant was under restrictions that prevented her from performing the full duties 
of her employment between the date of the injury and September 17, 2010, when 
Employer laid her off. Claimant was temporarily and partially disabled during that period. 
During that period, she earned an average of $290.17 per week, a loss of $29.83 from 
her average weekly wage. Claimant is entitled to temporary partial disability benefits for 
this  period at the rate of $19.89 per week. Claimant is  also entitled to interest on this 
amount at the rate of eight percent per annum. Section 8-43-410, C.R.S. 

Temporary Total Disability Benefits: 

 Employer laid off Claimant on September 17, 2010, through no fault of her own. 
Temporary total disability benefits are payable at the rate of two-thirds of Claimant’s 
average weekly wage commencing September 18, 2010. Section 8-42-105(a), C.R.S. 
Temporary total disability benefits end when an authorized treating physician released 
Claimant to return to work. Section 8-42-105(3)(c), C.R.S. On October 15, 2010, P.A. 
Shouse, an authorized medical provider at Concentra, released Claimant to return to 
regular activity. On November 22, 2010, Dr. Leach, an authorized treating provider, 
placed restrictions on Claimant that prevented her from performing the full duties of her 
employment. Claimant was again temporarily and totally disabled commencing 
November 22, 2010. Claimant has established by a preponderance of the evidence that 
she was temporarily and totally disabled from September 18 to October 15, 2010, and 
again commencing on November 22, 2010, and continuing until terminated pursuant to 
law. Insurer is also liable for interest on any temporary total disability benefits not paid 
when due. Section 8-43-410, C.R.S. 

 Claimant has received unemployment compensation since she was laid off on 
September 17, 2010. Temporary total disability benefits may be reduced by the amount 
of unemployment compensation received. Section 8-42-103(f), C.R.S. 

SUPPLEMENTAL ORDER

 It is therefore ordered that:

1. The date of this compensable injury is April 6, 2010; 

2. Claimant’s average weekly wage is $320.00; 

3. Insurer shall pay Claimant temporary partial disability benefits from the 
date of the injury through September 17, 2010 at the rate of $19.89 per week. 
Insurer shall pay Claimant interest at the rate of eight percent per annum on any 
benefits not paid when due; 
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4. Insurer shall pay Claimant temporary total disability benefits from 
September 18, 2010 through October 15, 2010, and from November 22, 2010 
until terminated pursuant to law. Insurer may reduce the temporary total disability 
due by the amount of unemployment compensation received by Claimant. 
Insurer shall pay Claimant interest at the rate of eight percent per annum on any 
benefits not paid when due.

5. Insurer is liable for the costs  of the medical care Claimant has received 
from Concentra, from Integrated Management Services, and from their referrals, 
in amounts not to exceed the Division of Workers’ Compensation fee schedule. 

6. All matters not determined herein are reserved for future determination.

DATED: February 24, 2012

Bruce C. Friend, ALJ
Office of Administrative Courts

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No. 4-760-050-01

 

 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving counsel for the 
Respondents 3 working days after receipt thereof to file electronic objections as  to form.  
The proposed decision was  filed, electronically, on February 21, 2012. .  On February 
24, 2012, the Respondents filed objections   After a consideration of the proposed 
decision and the objections thereto, the ALJ has modified the proposal and hereby 
issues the following decision. 

ISSUES
 
 The issues to be determined by this decision concern whether the Claimant’s right 
shoulder (RUE) tendinitis/tendinosis is proximately and causally related to the original 
admitted, compensable injuries under the quasi-course of employment doctrine and, if 
so, medical benefits  for treatment of that condition, including an arthrogram, physical 
therapy and injection(s). The Claimant is not seeking benefits for the right shoulder 
rotator cuff tear. 

FINDINGS OF FACT

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:
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Stipulations and Findings

 1. The Respondents admitted liability for the Claimant’s right knee 
injuries.  At the commencement of the first session of the hearing on December 11, 
2011, the parties stipulated that the Claimant’s LUE injuries were causally related to the 
admitted, compensable injuries of April 25, 2008 and the ALJ so finds as fact.   
Additionally, the parties stipulated that the Claimant’s COBRA benefits, effective March 
1, 2009, increased the Claimant’s average weekly wage (AWW) from $1,052. 27 to 
$1,104.71, thus, yielding a temporary total disability (TTD) benefit rate of $736.46 per 
week, effective March 1, 2009, and the ALJ so finds.

Preliminary Findings

 2. The Claimant is currently 46 years old.  He suffered an admitted 
compensable right knee injury on April 25, 2008.  

 3. The Claimant’s primary doctor (ATP), Kathy D’Angelo, M.D., gave the 
Claimant a prescription for aquatic therapy to strengthen his core muscles  in 
preparation for another knee surgery. The Claimant began aquatic therapy on 
September 24, 2010, with Physical Therapist (PT) Rachel Hodges. 

 4. In an effort to increase the Claimant’s aerobic capacity before surgery, 
Hodges added weights to the Claimant’s arms while in the pool, beginning on October 
14, 2010.  The Claimant performed bicycling maneuvers  and butterfly exercises with 
water weights  in the pool.  According to the Claimant, he performed the butterfly 
exercises with his  arms: “They went to … well I was floating in the pool they were at my 
waist up to above my shoulders down to my waist, up to my shoulders.”   

 5. The Claimant reported pain in his right shoulder and elbow to Rachel 
Hodges on the 4th of November 2010.  He continued to consistently report it at every 
physical therapy session after the initial report.  The Claimant stated, “[I] couldn’t lift my 
arm more than probably a foot and a half from my waist up, which is  a sharp 
excruciating pain in my shoulder.”   The ALJ finds  the Claimant’s testimony to be 
credible, persuasive and, essentially, undisputed in this regard.
 
 6. The Claimant had never previously experienced any problems with his 
right shoulder before or after his knee surgeries. 

Proximate Causal Relatedness of the RUE Tendinitis

 7. Annu Ramaswamy, M.D., who conducted the Independent Medical 
Examination (IME) on the Claimant at the Respondents’ request, stated that assuming 
the physical therapist, Rachel Hodges, was directing the exercises that the Claimant 
described at the hearing, then, the tendinitis/tendinosis problem in the Claimant’s right 
shoulder could have been caused by the pool therapy. Dr. Ramaswamy also indicated 
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that in light of the lack of resistance when the weights the Claimant was lifting out of the 
water were above the water, these exercises would not be the cause of the Claimant’s 
rotator cuff tear.  The ALJ notes and finds, however, that there was resistance in lifting 
the weights in the water up to the water line.   Even if Dr. Ramaswamy’s opinion is 
viewed as stating only a possible connection, nonetheless, it is  corroborating evidence 
of a causal connection.  The ALJ rejects any contrary evidence or inferences from the 
record.

 8. Rachel Hodges, in her deposition, confirmed that the Claimant had been 
doing the exercises in the pool that he had described at hearing.  Specifically, she 
stated, “He was weak a lot posteriorly in the shoulder, as well as the shoulder blades, 
which causes his shoulders to rotate forward and that puts those rotator cuff muscles at 
a weaker spot.  So, yeah, his upper body was weak when I had tested it.  He was weak 
for the lifting – snow angel motion that you are talking about.”  In addition, Hodges 
stated that she decreased the added resistance on November 18, 2011 because the 
Claimant’s pain in his right shoulder had not decreased.  Rachel Hodges’ testimony is 
credible, persuasive and it corroborates the Claimant’s description of his  RUE pain 
during and after the pool therapy.  Further, by corroborating Dr. Ramaswamy’s opinion 
that the pool therapy could be causally connected to the pool therapy, Hodges 
testimony raises the possibility to a reasonable degree of probability.  Based on the 
totality of the evidence, the ALJ finds that it is more reasonably probable than not that 
the pool therapy in the quasi-course of employment proximately caused the Claimant’s 
right shoulder tendinitis/tendinosis.

 9. Dr. D’Angelo, the Claimant’s ATP, on December 29, 2010, stated: “The 
patient has been going to physical therapy at the pool and reports  that he is actually 
enjoying it.  His only complication is some shoulder and elbow pain to the right arm.  
The patient and I discussed possible causes.  My feeling is these symptoms were 
provoked by exercises he was doing in physical therapy.” (emphasis supplied) 
Following, on February 9, 2011, Dr. D’Angelo additionally stated: “I do believe that this 
patient’s right shoulder pain and lateral epicondylar inflammation at the right elbow are 
related to his injury by way of direct physical therapy within the pool, which involves 
resistive upper extremity motion.”  At this point, Dr. D’Angelo sent the Claimant for an 
arthrogram, which revealed tendinosis.  She followed this diagnosis with a prescription 
for bilateral shoulder physical therapy.  Dr. D’Angelo’s affirmative opinions and reports 
on the causal relatedness of the RUE tendinitis are credible, persuasive and outweigh 
Dr. Ramaswamy’s opinion concerning the possibility of causal relatedness, and her 
opinions are expressed to a reasonable degree of medical probability.

 10. David Yamamoto, M.D. (who has treated the Claimant from June 20, 2011 
through the present and who gave the Claimant a right shoulder injection--which gave 
the Claimant relief for about 6 weeks) states in his  progress notes that the Claimant’s 
right shoulder was injured as a result of his therapy. Dr. Yamamoto’s reports and 
opinions are credible, persuasive and they corroborate ATP Dr. D’Angelo’s opinion on 
the causal relatedness of the right shoulder tendinitis.   His opinions concerning the 
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cause of the Claimant’s rotator cuff tear are not considered only for purposes of this 
decision.

Ultimate Findings

 11. The Claimant has met his burden of establishing the proximate causal 
relatedness of the tendinitis/tendinosis in his right shoulder under the quasi-course of 
employment doctrine.  The Claimant injured his right shoulder during authorized pool 
therapy for his work-related right knee injury.  The Claimant has established the pool 
therapy as the probable cause of his right shoulder tendinitis/tensdinosis.   Therefore, 
the Claimant has proven the causal relatedness thereof by a preponderance of the 
evidence. 

 12. The Claimant incurred authorized treatment for his right shoulder, in the 
form of an arthrogram, additional physical therapy and an injection from Dr. Yamamoto.  
Therefore, the Claimant has proven, by preponderant evidence, that the Respondents 
should be liable for that authorized medical treatment and for any other authorized 
treatment prescribed to treat the Claimant’s right shoulder tendinitis/tendinosis.

CONCLUSIONS OF LAW

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:

Credibility

 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 
8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  The same principles concerning credibility determinations  that 
apply to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 
Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, 
the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ 
testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
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the Claimant was credible in his history of RUE pain during his aquatic therapy, the 
ATPs were credible, and IME Dr. Ramaswamy did not refute the ATP’s opinions, which 
remain undisputed.  The medical opinions on reasonable necessity are essentially un-
contradicted.  See, Annotation, Comment: Credibility of Witness Giving Un-contradicted 
Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder 
is not free to disregard un-contradicted testimony.

Proximate Causal Relatedness in the Quasi-Course of Employment

 b. A claimant has the burden of establishing compensability in a worker’s  
compensation proceeding by a preponderance of the evidence.  All that is  necessary to 
sustain a finding of causation is  for a claimant to "show circumstances indicating to a 
reasonable probability that the injury resulted from or was precipitated by" the work 
activities. Industrial Commission v. Riley, 165 Colo. 586, 441 P.2d 3, 5 (1968).  Medical 
evidence is  not necessary to establish disability if the ALJ finds  the lay evidence 
credible and sufficient, see Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997), 
or “if the circumstantial evidence warrants  an inference that the injury arose out of and 
in the course of the employment,”  this is sufficient to establish the causal relatedness. 
Clute v. Stevenson’s Golden Ford, W. C. No. 4-533-607 *1 [Industrial Claim Appeals 
Office (ICAO), March 31, 2004].  As  found, the Claimant has proven that his  right 
shoulder tendinitis/tendinosis was precipitated by the pool therapy in the quasi-course of 
employment.

Quasi-Course of Employment

 c. Under the quasi-course of employment doctrine, compensation is  awarded 
when a claimant is injured while seeking authorized medical treatment.  Excel Corp. v. 
Indus. Claim Appeals Office, 860 P.2d 1393 (Colo. App. 1993).  The basis for the 
doctrine is that, although such injuries occur outside employment-related activities, an 
employer has a quasi-contractual obligation to provide treatment for the compensable 
injury and the claimant has an obligation to submit to such treatment. See id.; Tanner v. 
Synthes USA, W.C. Nos. 4-714-037 & 4-717-509, *3 (ICAO, Oct. 27, 2008) [holding 
subsequent injury to shoulder resulting from physical therapy compensable under the 
quasi-course of employment doctrine because it occurred during the activity of attending 
physical therapy necessary as a result of the first injury].   The ALJ concludes that the 
Claimant has shown circumstances indicating to a reasonable probability that the injury 
arose out of and in the course of the employment.  As found, the totality of the evidence 
shows that there is no other plausible explanation for the tendinitis/tendinosis in the 
Claimant’s right shoulder other than the pool therapy that he received.  Thus, the right 
shoulder injury sustained by the Claimant was a consequence of obtaining medical 
treatment for his admitted knee injury. The right shoulder injury is  compensable under 
the quasi-course of employment doctrine, because of the Employer's obligation to 
provide such treatment and the Claimant's duty of cooperation, which renders  the 
treatment an implied part of the employment contract. See Turner v. Indus. Claim 
Appeals Office, 111 P.3d  534 (Colo. App. 2004).  Although there is  no legal requirement 
to show a causal relationship through medical evidence, the Claimant did so -- in any 
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event.  As found, all of his ATPs agree that the tendinitis/tendinosis  in the Claimant’s 
right shoulder stems from his pool therapy that he received in the course of this 
compensable worker’s  compensation claim for his  knee.  IME Dr. Ramaswamy does not 
refute the ATPs opinions.

Medical Benefits for Right Shoulder Tendinitis 

 d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, the Claimant’s medical treatment 
for the right shoulder tendinitis is proximately and causally related, in the quasi-course 
of employment, to the original compensable injury of April 25, 2008.  Also, medical 
treatment must be reasonably necessary to cure and relieve the effects of the industrial 
occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 Colo. 
163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990). As found, all of the Claimant’s  medical care and treatment, for the right 
shoulder tendinitis/tendinosis, as  reflected in the evidence, was and is reasonably 
necessary.  The Claimant incurred authorized treatment for his  right shoulder, in the 
form of an arthrogram, additional physical therapy and an injection from Dr. Yamamoto.  
Respondents are liable for that authorized medical treatment and for any other 
authorized treatment prescribed to treat the Claimant’s  right shoulder tendinitis/
tendinosis.

Burden of Proof

e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A 
“preponderance of the evidence” is  that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz  v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has sustained his  burden with respect to the proximate causal 
relatedness, in the quasi-course of employment, of his right shoulder tendinitis/
tendinosis.

ORDER

 IT IS, THEREFORE, ORDERED THAT:
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 A. The Respondents  shall pay the costs of all previous authorized treatment 
concerning the Claimant’s  right shoulder tendinitis/tendinosis, including the arthrogram, 
physical therapy and the shoulder injection, subject to the Division of Workers’ 
Compensation medical fee Schedule.

 B. The Respondents  shall pay the costs of all authorized treatment for the 
Claimant’s tendinitis/tendinosis in his right shoulder as part of this claim, subject to the 
Division of Workers’ Compensation Medical Fee Schedule.

 C. Any and all issues not determined herein, including liability for the right 
rotator cuff tear, are reserved for future decision.

 DATED this______day of February 2012.

EDWIN L. FELTER, JR. 
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-604-199-01

CORRECTED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

The matter was scheduled for a full day hearing with one or more additional days 
anticipated on a number of endorsed issues with in excess of 20 witnesses scheduled 
to testify.  However, prior to the commencement of the hearing, counsel for the Claimant 
made the “Motion to Strike All Issues set for the Hearing which Constitute Challenges to 
the Findings and Determinations  of the DIME Doctor” and presented a lengthy written 
motion with numerous attachments.  Because the Motion dealt with jurisdictional issues 
related to the Respondents’ Application for Hearing and claims and defenses raised in 
the pleadings, the matter was initially bifurcated so that testimony and argument could 
first be presented on the Claimant’s Motion.  At the hearing, Claimant submitted the 
written motion to Respondents and to the Court and Claimant offered the testimony of 
the DIME physician Caroline Gellrick, M.D. in support of the allegations in the Motion.  
Counsel for Respondents conducted full cross-examination of Dr. Gellrick and Claimant 
conducted re-direct.  Respondents were provided until January 17, 2012 to submit a 
Response to the Claimant’s Motion and the Claimant was provided until January 23, 
2012 to file a Reply.  The matter was held open through January 23, 2012 for the 
submission of new evidence relevant to the Claimant’s Motion to Strike and evidence 
was permitted to be submitted in conjunction with the Response and Reply.  
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An order was entered on February 2, 2012 and served on the parties on 
February 5, 2012 granting the Claimant’s Motion to Strike All Issues set for the Hearing 
which Constitute Challenges to the Findings and Determinations of the DIME Doctor.  
The February 2, 2012 order did not grant or deny benefits and was not a final order.  
After that order, at a prehearing conference on February 24, 2012, the parties agreed 
that there was no longer a pending issue of medical benefits and the Respondent 
stipulated that temporary total disability rate was the maximum rate at the time of injury 
subject to statutory offsets.  Thus, based on the findings of fact based upon the 
evidence at hearing and presented subsequent to the hearing and the clarifications 
made at the prehearing conference, the February 2, 2012 order requires correction.  

PROCEDURAL HISTORY

 This  matter was scheduled for hearing on January 6, 2012 and the Claimant 
raised a Motion to Strike All Issues set for the Hearing which Constitute Challenges to 
the Findings and Determinations of the DIME Doctor for the first time at the 
commencement of the hearing.  The Claimant presented a written motion, offered the 
testimony of the DIME physician, and presented oral argument that the employer did not 
file a timely application within 30 days after the date that the DIME report was mailed to 
the employer.  The Respondents cross-examined the witness Dr. Gellrick and the 
Claimant asked Dr. Gellrick additional questions in re-direct.  The Respondents did not 
object to the testimony of Dr. Gellrick at the hearing.  The Respondents were given until 
January 17, 2012 to submit a Response to the Claimant’s Motion and the Claimant was 
provided until January 23, 2012 to file a Reply.  The matter was held open through 
January 23, 2012 for the submission of new evidence relevant to the Claimant’s Motion 
to Strike and evidence was permitted to be submitted in conjunction with the Response 
and Reply.  An order granting the Claimant’s motion was entered on February 2, 2012.  
At the time of the Order, it was understood that the issue of medical benefits  and other 
issues remained.  At a prehearing conference held on February 24, 2012, the parties 
confirmed that there was not a medical benefits issue remaining and other stipulations 
were entered.  Because the issue of medical benefits  is no longer pending, and the 
other remaining issues are intertwined with the issue related to the DIME determination, 
or are resolved by further stipulation of the parties, the order requires correction.  

STIPULATIONS

Subsequent to the January 6, 2012 hearing, at the February 24, 2012, the parties 
agreed that:

1. medical benefits is no longer an issue for the hearing; and

2. to the extent that the Respondents are found responsible for payment of 
permanent partial disability benefits, such benefits are to be calculated using the 
maximum TTD rate applicable at the time of the Claimant’s injury.  

ISSUES
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 1. The timeliness  of the Employer’s  application for hearing and 
whether all issues set for hearing that constitute challenges to the findings and 
determinations of the DIME physician shall be stricken due to lack of jurisdiction.  

 2. Whether Claimant is  entitled to an award of permanent impairment 
benefits in accordance with the assessment of Dr. Gellrick per her July 12, 2011 
DIME report.

FINDINGS OF FACT

1. Claimant suffered a work injury on February 4, 2004.  Respondents filed a 
Final Admission of Liability on May 10, 2007 which awarded the Claimant 
$44,551.58 in permanent medical impairment benefits.  

 2. After the May 10, 2007 Final Admission was filed, the case was reopened 
so that the Claimant could receive treatment for psychological problems.  

 3. On March 30, 2010, the Claimant underwent a Division Independent 
Medical Examination with Dr. Caroline Gellrick.  Dr. Gellrick issued a DIME report dated 
that same day in which she determined that the Claimant was not at maximum medical 
improvement and needed additional care with Drs. Entin, Reinhard and Muckle to treat 
and assess the Claimant’s  conditions.  Dr. Gellrick diagnosed the Claimant with a 
number of conditions that she related to the Claimant’s work injury including: mild 
traumatic brain injury, depressive disorder with personality change, cervical spine strain, 
thoracic contusion and sprain, lumbar strain, post-traumatic cephalgia which was 
exhibited as migraine headache/photophobia/nausea, vertigo with vestibular imbalance 
and post-traumatic endolymphatic hydrops, tinnitus, sleep disorder; visual disturbance, 
syncopal episodes, opioid dependency, and left-sided temporomandibular joint 
dysfunction.  

 4. In the March 30, 2010 IME report, Dr. Gellrick provided a provisional 
impairment rating, noting that the Claimant was not at MMI and noting that further 
diagnostic testing was needed on vision issues.  She rated cervical, thoracic and lumbar 
injuries at 32%; psychological/cognitive injuries at 13%; vestibular injury at 10%, 
cephalgia/episodic neurological disorder at 5% and vision/hearing pending additional 
information from the ENT and ophthalmologists.  The provisional rating equaled a 50% 
whole person impairment. 

 5. There was no certificate of mailing on the DIME report dated March 30, 
2010.  However, counsel for the Claimant received the report on April 7, 2010.  The 
March 30, 2010 DIME report was received by the IME Unit on April 12, 2010, five days 
after the report was received by Claimant’s counsel.    There was no testimony or 
evidence presented by Respondents’ counsel regarding the date that her office received 
the March 30, 2010 DIME report.
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 6. On April 15, 2010 the Respondents filed a General Admission of Liability 
for medical benefits noting the previous permanency award and that “per DIME, Injured 
was not found to be at MMI….”

 7. The Claimant received additional treatment and on March 28, 2011, the 
Claimant’s physician, Dr. Reinhard, put him at MMI and a repeat DIME was scheduled 
with Dr. Gellrick.

 8. Dr. Gellrick conducted a second DIME on July 12, 2011 and issued a 
DIME report that same day.  Dr. Gellrick agreed that the Claimant was at MMI as of 
March 28, 2011 per Dr. Reinhard’s report.  In the July 12, 2011 DIME report, Dr. Gellrick 
again diagnosed the Claimant with a number of conditions.  This time the diagnoses 
included: closed head injury with mild traumatic brain injury with cognitive dysfunction, 
depression and anxiety,  cervical spine strain/sprain, thoracic sprain, lumbar spine with 
spondylosis  and degenerative disc disease, cephalgia with post-traumatic migrainous 
type headache, vertigo, vestibular imbalance, post-traumatic endolymphatic hydrops, 
tinnitus with hearing loss, TMJ dysfunction, not evaluated and not rated, opioid 
dependency, visual disturbance with diagnosed keratoconus which was found to be 
preexisting and not work related, and drug reaction to Saphris.  Dr. Gellrick’s report 
goes into great detail with respect to the Claimant’s current symptoms and diagnoses of 
his various conditions.  The contents  of the July 12, 2011 report (found at Exhibit 5 to 
Claimant’s Motion to Strike) are incorporated herein by this reference for the purpose of 
establishing what findings and determinations of the DIME physician were contained in 
the report.  

 9. In the July 12, 2011 DIME report, Dr. Gellrick rated the Claimant’s  cervical 
spine impairment at 12%, thoracic spine impairment at 5%, lumbar spine impairment at 
15% (with a combined spine impairment of 29% for the cervical, thoracic and lumbar 
injuries based on the Table of Combined Values).  She rated the vestibular vertigo with 
continuing dysfunction at 10%, cephalagia with migrainous type symptoms at 5%, 
hearing loss at 2%, these physical impairments combined for a total of 17% which when 
combined with the 29% whole person spine impairment resulted in a 41% whole person 
impairment for physical impairments.  This physical impairment rating was then 
combined with the neurological/psychological impairment at 13% for a combined whole 
person impairment rating of 49%.  The rating did not include the TMJ and physical 
dental impairment.  

 10. Dr. Gellrick testified credibly at the hearing regarding her general process 
for preparing and mailing DIME reports and what she recalls about mailing the 
Claimant’s July 12, 2011 DIME report and her undisputed testimony on these issues is 
found as fact.  Dr. Gellrick dictates her DIME reports before 8:00pm on the same day 
that she conducts the examination which is the date written on the DIME report.  She 
then sends the dictation out to be transcribed.  It usually takes about 7-8 days  to receive 
the transcribed report back in her office.  When she gets the transcribed report back, Dr. 
Gellrick reviews and proofs the document and drafts her own corrections.  She then 
makes copies of the report herself.  This process is completed within 10-12 days from 
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the date of the report.  Dr. Gellrick then reviews the report again, assembles the report 
copies and puts three reports  into three separate envelopes.  She then addresses the 
envelopes herself, one to the Claimant or Claimant’s counsel, one to Respondents  or 
Respondents’ counsel and one to the Division of Workers’ Compensation IME unit.  She 
then takes the envelopes containing all three reports and mails them together from the 
same post office or mailbox.  She always sends all three reports together using the 
same method and she never separates them.  Dr. Gellrick has not included a certificate 
of mailing on her DIME reports in the past and she did not include a certificate of mailing 
on the Claimant’s  July 12, 2011 DIME report.  Dr. Gellrick does not remember the 
specific date that she mailed the Claimant’s July 12, 2011 DIME report.  Dr. Gellrick 
testified that none of the 3 mailed copies of the July 12, 2011 DIME report in this case 
were returned to her as undelivered.  

 11. Dr. Gellrick’s July 12, 2011 DIME report was received in the office of the 
Claimant’s counsel on July 23, 2011.  A copy of that same report was received by the 
Division IME unit on July 28, 2011, five days after it was received by the Claimant’s 
counsel.  There was no testimony or evidence presented by Respondents’ counsel 
regarding the date that her office received the July 12, 2011 DIME report.  

 12. Although there is  no evidence as to the specific date that Dr. Gellrick 
mailed her July 12, 2011 DIME report, the report must have been mailed by July 23, 
2011 since that is the date that the Claimant’s  counsel received it and all reports  were 
mailed at the same time.  Therefore, the ALJ finds that the latest possible date the 
report was mailed is July 23, 2011.  

 13.  On August 5, 2011, the Division of Workers’ Compensation (“DOWC”) IME 
unit issued a “Notice of Completion.”  This Notice contained a Certificate of Mailing 
indicating that it was sent to counsel for Claimant, counsel for Respondents and the 
DIME physician on August 5, 2011.

 14. On September 2, 2011, the Respondents filed their Application for Hearing 
in this  matter on the issues of medical benefits/reasonably necessary, permanent partial 
disability benefits, and other issues which were listed as: causation, apportionment, set-
offs for Claimant’s receipt of disability benefits  and retirement benefits, as allowed by 
statute.  

 15. Therefore, the Respondents’ Application was filed 41 days after the latest 
possible mailing date of the July 12, 2011 DIME report by Dr. Gellrick and 28 days after 
the mailing date of the Notice of Completion from the DOWC IME unit.    

 16.  The Claimant’s Response to the Application for Hearing was filed on 
September 27, 2011. 

 17. On January 6, 2012, at the commencement of the hearing, counsel for the 
Claimant made the “Motion to Strike All Issues set for the Hearing which Constitute 
Challenges to the Findings and Determinations  of the DIME Doctor.”  The Claimant 
presented a written motion, offered the testimony of the DIME physician, and presented 
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oral argument that the employer did not file a timely application within 30 days after the 
date that the DIME report was mailed to the employer.  The Respondents cross-
examined the witness Dr. Gellrick and the Claimant asked Dr. Gellrick additional 
questions in re-direct.  The Respondents did not object to the testimony of Dr. Gellrick at 
the hearing.  

 18. Per the credible testimony of Dr. Gellrick, counsel for the Claimant 
contacted her after the completion of the DIME report a day or two before the January 
6, 2012 hearing to inquire when the July 12, 2011 DIME report was mailed and to ask 
the doctor questions regarding her procedures for completing and mailing DIME reports.  

19.   Respondents were provided until January 17, 2012 to submit a Response 
to the Claimant’s Motion and the Claimant was provided until January 23, 2012 to file a 
Reply.  The matter was held open through January 23, 2012 for the submission of new 
evidence relevant to the Claimant’s Motion to Strike and evidence was permitted to be 
submitted in conjunction with the Response and Reply.  

20. The Respondents filed an “Objection to Claimant’s Motion to Strike” on 
January 17, 2012.  No exhibits or new evidence was submitted with the Respondents’ 
Objection.  The Respondents did not generally dispute the factual allegations contained 
in the Claimant’s  Motion to Strike, but did include additional factual averments.  In their 
Objection, the Respondents argued that:

(1) C.R.S. §8-42-107.2(4) is ambiguous because it is  subject to 
more than one reasonable interpretation;

(2) the DOWC Director’s Interpretive Bulletin issued in June of 
2001 regarding C.R.S. §8-42-203 and its inter-relationship with C.R.S. 
§8-4-107.2 (Exhibit 9 to Claimant’s Motion to Strike) should control 
regarding the initiating event for the  timing of the filing of an Application 
for Hearing challenging or responding to IME results;

(3) the August 29, 2011 Order of ALJ Stuber in Allen v. Evraz, 
Inc. N.A., d/b/a CF&I Steel, L.P., d/b/a Rocky Mountain Steel Mills, W.C. 
No. 4-817-083, is non-precedential and factually and legally 
distinguishable from the current case;

(4) the Respondent retained the right to challenge the findings in 
the DIME report because they filed an Application for Hearing within the 
30-day time limit running from the date of the Notice of Completion in 
reliance upon the Director’s  June 2001 Interpretive Bulletin because 
parties are entitled to rely upon the interpretation of an administrative 
agency with respect to implementation of a statute; 

(5) the Claimant has waived the right to raise the issues 
contained in the Motion to Strike as this is not a jurisdictional argument; 
and 
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(6) The Claimant violated the provisions of WCRP 11-6 by 
communicating with the DIME physician subsequent to the Division’s 
acceptance of the final report and therefore, Dr. Gellrick’s testimony 
should be stricken.

CONCLUSIONS OF LAW

Statutory Interpretation

 When interpreting statutes, a court should give words and phrases  in a statute 
their plain and ordinary meanings.  This  is because the object of statutory construction 
is  to give effect to the legislative intent of the statute.  Town of Telluride v. San Miguel 
Valley Corp., 197 P.3d 261, 262 (Colo. App. 2008).  The best indicator of legislative 
intent is contained in the language of the act.  Forced and subtle interpretations should 
be avoided.  Jones v. Industrial Claim Appeals Office, 87 P.3d 259 (Colo. App. 2004); 
Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  If a statute 
is  clear and unambiguous on its face, then we need not look beyond the plain language 
and we must apply the statute as  written. Garhart ex rel. Tinsman v. Columbia/
Healthone, L.L.C., 95 P.3d 571, 591 (Colo. 2004); In re 2000-2001 Dist. Grand Jury in 
and for First Judicial Dist., 97 P.3d 921, 924 (Colo. 2004) (citing Univex Int’l, Inc. v. Orix 
Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996)). 

Application to C.R.S. §8-42-107.2(4)

C.R.S. §8-42-107.2(4), states:

Within thirty days after the date of the mailing of the IME's report, the 
insurer or self-insured employer shall either file its admission of liability 
pursuant to section 8-43-203 or request a hearing before the division 
contesting one or more of the IME's  findings or determinations  contained 
in such report (emphasis added).

 The statute is unambiguous that the employer has only 30 days to file either an 
admission of liability or an application for hearing to contest the DIME finding.  This 
provision was added by H.B. 98-1062, effective August 5, 1998.  Colo. Sess. Laws 
1998, chap. 313.  The provision has remained unchanged since its adoption.  This 
requirement contains no limitation or qualification that the 30-day time period only 
begins to run after DOWC issues a notice of completion.

Effective March 11, 2001, H.B. 01-1116, amended section 8-43-203(2)(b)(II)(A), 
C.R.S., which specifies the notice that must be given by the employer or insurer to the 
claimant in a final admission of liability.  Colo. Sess. Laws 2001, Chap.23.  The 
amendment no longer required that the claimant be informed that an application for 
hearing must be filed on all ripe issues even if a DIME was requested.  In the event that 
a DIME was requested, all issues could be reserved and tried at the same time after 
completion of the DIME.  H.B. 01-1116, however, Reiterated the time period for the 

http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=197+P.3d+261&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=197+P.3d+261&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=97+P.3d+921&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=97+P.3d+921&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=914+P.2d+1355&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=914+P.2d+1355&scd=CO
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employer or insurer to act following the DIME by adding to section 8-43-203(2)(b)(II)(A), 
“The respondents shall have thirty days after the date of mailing of the report from the 
division's independent medical examiner to file a revised final admission or to file an 
application for hearing.”  

On June 13, 2001, the then Director of DOWC issued an “interpretive bulletin” on 
H.B. 01-1116, and stated in pertinent part:

The legislative intent was to prevent filings of multiple hearing applications 
by holding the process in abeyance pending completion of an IME on 
disputed issues of MMI and /or whole person impairment. 

In order to further the legislative intent for judicial efficiencies, the statute 
must be implemented to ensure that only those claims that require 
adjudication advance to hearing and that undue process constraints  are 
avoided. To do this, process clarification is necessary. 

The Division reviews all IME reports issued in accordance with Section 
8-42-107(2), C.R.S. If the report contains the required components, and is 
consistent with the requirements of the Guides, rules and curriculum, the 
Division issues a statement to the parties that the report has been 
accepted and may be considered final. A NOTICE OF COMPLETION 
letter is  issued. If a report lacks crucial information or contains a significant 
error, an INCOMPLETE NOTICE-IME REPORT letter is  sent to the 
physician and the parties outlining the specific area(s) needing to be 
addressed. 

It is the opinion of this Division that the time frame for responding to the 
IME results does not begin to run until the Division notifies the parties that 
the IME report is  complete and final. Rule XIV(L)(4)(d), Medical Review 
Panel-Independent Medical Examination (IME), is  consistent with this 
interpretation and provides that " [s]ervices rendered by an IME physician 
shall conclude upon acceptance by the Division of the final IME report." 
Rule IV (N)(6), Admissions of Liability, subsumes this process. The 
Division's Notice of Completion form now includes a Certificate of Mailing 
that the parties may use to ascertain the commencement of the 30-day 
time frame.

 At the top of its first page, the interpretive bulletin acknowledged that the 
Director’s opinions “do not have the force and effect of rule,” but are afforded as 
“navigational tools to clarify and simplify processes, create efficiencies, and to reduce 
litigation.”  DOWC has amended the WCRP on several occasions after the 2001 
interpretive bulletin, but has not adopted any rule that specifies  the commencement of 
the period for filing an admission of liability or application for hearing.  
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Nevertheless, the Respondents urge that a court may only set aside an agency’s 
interpretation of its governing statute if it is “clearly erroneous, arbitrary or otherwise not 
in accordance with the law” citing City and County of Denver v. ICAO, 107 P. 3d 1019, 
1021 (Colo. App. 2004) (see Respondents’ Objection to Claimant’s Motion to Strike at p. 
9).  The Respondents also rely upon Carlson v. Infomatics Corp., W.C. No. 4-380-302 
(Industrial Claim Appeals Office, August 11, 2010), Olson v. Phil Long Dealerships, W.C. 
4-756-491 (Industrial Claim Appeals Office, November 1, 2002), and Ratnecht v. Kettle 
River Corporation, WC No. 4-547-777 (Industrial Claim Appeals Office, June 18, 2004) 
in support of deference to Director’s Interpretive Bulletin over the application of the 
language of the statute, which Respondents argue is ambiguous because it is subject to 
more than one reasonable interpretation.  

However, the Colorado courts have previously indicated that the Director’s 
opinions are not controlling on issues of legal interpretation.  In 1999, the General 
Assembly attempted to make the 30-day time periods applicable to all claims, including 
those involving injuries before August 5, 1998.  That 1999 amendment became the 
subject of several varying legal interpretations, including one set forth by the then 
Director in a previous “interpretive bulletin.”  Neither the Industrial Claim Appeals Office 
nor the Court of Appeals agreed with the Director’s  interpretation.  Lobato v. Industrial 
Claim Appeals Office, 94 P.3d 1173 (Colo.App. 2003), reversed Lobato v. Industrial 
Claim Appeals Office, 105 P.3d 220 (Colo. 2005).  By the time of the Supreme Court 
decision, DOWC had amended WCRP to reflect the Director’s interpretation.  The 
Supreme Court held that former WCRP IV(L)(3) correctly effectuated the intent of the 
legislature.  The Court noted that it accorded deference to the agency interpretation of 
the statute, but was not bound by it.  The Court then held that the Director’s 
interpretation of the statute was correct.

The Respondents also now also assert that the testimony of Dr. Gellrick should 
be stricken because counsel for the Claimant contacted the DIME physician subsequent 
to the completion of the DIME report in violation of WCRP 11-6.  While WCRP states 
that there shall be no contact with the DIME physician, there is no prescribed remedy.  
The provision is intended to prevent the parties from influencing the DIME physician 
with respect to the findings and determinations made by the doctor.  Here, there was no 
persuasive evidence to indicate that counsel for the Claimant had the intent to influence 
the opinion of the DIME physician, but rather made limited inquiry as to the date the 
DIME report was mailed.  The contact by counsel for the Claimant was improvident, but 
was not the level of violation that would warrant striking the DIME physician’s  testimony.  
There is nothing to indicate that the contact influenced the DIME physician’s opinion 
expressed in the July 12, 2011 DIME report or that the contact otherwise affected the 
DIME physician’s findings and determinations.  

The Claimant is correct that the statute unambiguously requires the employer to 
file either an admission or application for hearing within 30 days after the mailing of the 
DIME report to the employer.  City Market, Inc. v. Industrial Claim Appeals Office, 68 P.
3d 601 (Colo.App. 2003), strictly applied the 30-day time limit for the employer to file an 
admission or application to challenge MMI.  The Court noted:
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The General Assembly's requirement is clear: an insurer or a self-insured 
employer must respond to a DIME physician's report and elect either to 
admit or to contest the report. Rule IV(N)(6) also requires a self-insured 
employer either to admit liability or to file an application for hearing within 
thirty days after the date of mailing of the DIME report determining medical 
impairment. Neither the statute nor the rule contains any qualification that 
would limit this obligation.  

See also Leprino Foods Co. v. Industrial Claim Appeals Office, 134 P.3d 475 (Colo.App. 
2005).

 In this case, the record evidence does not establish the specific date when Dr. 
Gellrick mailed her July 12, 2011 report to the Respondents.  However, it is undisputed 
that Dr. Gellrick mailed 3 copies of her July 12, 2011 DIME report to counsel for the 
Claimant, counsel for the Respondents and the Division of Workers’ Compensation IME 
unit.  It is also undisputed that none of the 3 copies of the Claimant’s July 12, 2011 
DIME report were returned to Dr. Gellrick as  undelivered.  Respondents presented no 
evidence regarding the date that they received the July 12, 2011 DIME report, but did 
not deny receiving the report.  In any event, counsel for the Claimant could not have 
received the July 12, 2011 DIME report before Dr. Gellrick mailed it, therefore, the latest 
possible date that the report could have been mailed is July 23, 2011, the date that the 
Claimant’s counsel received the report.  It is  more probable that the report was actually 
mailed before the date that counsel for the Claimant received it.  Therefore, the 
Claimant has established that the Respondents filed the Application for Hearing outside 
of the 30-day time limit set forth in C.R.S. §8-42-107.2(4) since the Application was not 
filed until September 2, 2011.  

The time periods for the DIME process generally have been held to be 
jurisdictional rather than merely procedural.  Leprino Foods Co., supra; Peregoy v. 
Industrial Claim Appeals Office, 87 P.3d 261 (Colo. App. 2004).  The employer’s 
application for hearing was untimely to enable it to challenge the IME's findings or 
determinations contained in Dr. Gellrick’s July 12, 2011 report. 

 Dr. Gellrick’s report goes into great detail with respect to the Claimant’s current 
symptoms and diagnoses of his various conditions.  With respect to a number of the 
conditions with which Dr. Gellrick diagnosed the Claimant, she made findings and 
determinations as to causation / whether or not the conditions are related to the work 
injury.  To the extent Dr. Gellrick made findings and determinations in the July 12, 2011 
DIME report, the Respondent is precluded from contesting the same due to the failure 
to file the Application for Hearing within the 30-day time limit set forth in C.R.S. 
§8-42-107.2(4).  

 Because the Respondent failed to file its  Application for Hearing within the 30-
day time limit and is  therefore now precluded from doing so, the Respondent shall pay 
permanent partial disability benefits consistent with the July 12, 2011 DIME report  
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which determined that the Claimant had a combined whole person impairment rating of 
49%.  

  ORDER

 It is therefore ordered that:

1. The Respondents failed to comply with the requirement in C.R.S. 
§8-42-107.2(4) that they shall either file an admission of liability pursuant to C.R.S. § 
8-43-203 or request a hearing before the division contesting one or more of the IME's 
findings or determinations contained in such report within thirty days  after the date of 
the mailing of the IME’s report.  

2. Dr. Gellrick made findings and determinations encompassing or impacting 
causation, permanent partial disability and MMI.  Consequently, Respondents  are 
precluded from challenging such findings and determinations made in Dr. Gellrick’s July 
12, 2011 DIME report.  

3. Insurer shall file pay permanent partial disability benefits  in accordance 
with the July 12, 2011DIME report of Dr. Gellrick which found a 49% whole person 
impairment, using the maximum TTD rate applicable at the time of the Claimant’s  injury 
(per stipulation), beginning on March 28, 2011(the date of MMI per the DIME report).  

4. Insurer may take credit for any permanent partial benefits previously paid 
and for any temporary benefits paid after the date of MMI.

5. Insurer shall pay eight percent (8%) per annum on all compensation not 
paid when due.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at:
 http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 27, 2012 
Kimberly  A. Allegretti
Administrative Law Judge

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-807-467-01

ISSUES

Whether the Claimant has established by a preponderance of the evidence that 
her claim should be reopened based upon a change in condition from when she was 
placed at maximum medical improvement on March 30, 2010.

FINDINGS OF FACT

1. The Claimant was  employed as a vocational teacher for the Respondent 
on May 18, 2009 when she sustained an admitted industrial injury.  The injury 
occurred when a rolling chair moved out from under her and she fell onto the 
ground, injuring her right hand, elbow and back.   She was treated by Dr. Daniel 
Olson at CCOM in Pueblo, who diagnosed a low back contusion and pain.  She 
received medical treatment for her injuries in the form of physical therapy, 
medical visits, and injections by Dr. Kenneth Finn, a lumbar MRI, acupuncture by 
Zachary Gray, and an evaluation from pain specialist, Dr. Caughfield, who 
prescribed Topamax and deep tissue massage.  

2. The Claimant’s  condition improved and Dr. Olson placed her at maximum 
medical improvement on March 30, 2010 with no permanent impairment.  At the 
time of discharge the Claimant’s  pain diagrams were consistent with a report of a 
5/10 pain level on that day, with pain occurring 50% of the time. The Claimant 
had worked full duty since her injury without lost time or restrictions.  
Maintenance treatment of acupuncture and Topamax were recommended, 
however, the Topamax was consistently denied by the Respondent as part of the 
maintenance regimen. 

3. The Claimant then returned to Dr. Olson on September 20, 2010 for a 
maintenance visit, complaining of back pain and completing pain diagrams at the 
same level as on discharge on March 30, 2010 (pain level of 5/10, 50% of the 
time).  The pain diagram indicated pain across  the low back. At that visit, Dr. 
Olson reconfirmed his prior opinion that she was at MMI with no permanent 
impairment, and categorized the visit as maintenance.

4. The Claimant then injured a calf muscle on October 2, 2010 while “running 
across a skate rink or track at roller derby,” according to the St. Mary Corwin 
emergency room records.  Thereafter, she used crutches for several weeks, 
which were reported to cause increased low back soreness in the acupuncture 
records of Mr. Gray from October 7, 2010 through November 4, 2010.
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5. Subsequently, on November 12, 2010, the Claimant was involved in a 
motor vehicle accident in which her vehicle ran into a car that had run a stop 
sign.  She was transported to Parkview Medical Center by ambulance.  She was 
diagnosed with neck, back, and left lower extremity strains  and received X-rays 
of her cervical and lumbar spines. 

6. The Claimant then returned to Dr. Olson on March 14, 2011 for a 
maintenance visit, assessed as continued low back pain.  Her pain diagram at 
this  visit was worse than previous, with pain levels  of 8/10, 100% of the time. She 
was not receiving Topamax but was still seeing the acupuncturist.  Dr. Olson 
referred her to Dr. Finn for consideration of a medial branch block.

7. At this visit the Claimant denied any recent falls  or exacerbations of her 
back pain.  Following this visit, on March 22, 2011, the Claimant’s counsel wrote 
Dr. Olson a letter inquiring as to a worsening of the Claimant’s back condition, in 
which he stated, “There is no evidence of a new injury having occurred.”

8. At her visit to Dr. Finn on March 28, 2011 the Claimant reported ongoing 
central lumbar pain, constant in nature and fluctuating in severity, averaging a 
pain level of 8/10.

9. Two days after her visit to Dr. Finn, the Claimant presented at the office of 
Dr. Michael Sparr for treatment of her motor vehicle accident-related injuries. She 
told Dr. Sparr that her back pain was initially aggravated after the accident, that it 
had decreased to its  previous level, but now involves more of the left buttock and 
lateral thigh than previous.

10. On April 28, 2011, Dr. Olson wrote the Claimant’s counsel a letter 
regarding the worsening issue, in which he stated, “She [claimant] denied any 
intervening injury.”  He then wrote that she was having more pain than a year 
previous and may require an impairment rating if she did not improve.

11. The CCOM notes from June 24, 2011 document a meeting between the 
Claimant’s counsel and Dr. Olson, which had been rescheduled from May 17, 
2011.  This is the same date on which Dr. Olson signed a response to a letter 
from the Claimant’s counsel checking boxes that the Claimant was no longer at 
MMI as of March 14, 2011, that her condition had worsened, and she met the 
criteria for permanent impairment.

12. The CCOM records from July 11, 2011 indicate that the Claimant 
endorsed pain levels of 7/10, 100% of the time.  The pain diagram is also more 
extensive than previously, with complaints of burning in the right hip and buttock 
areas.

13. On August 9, 2011, Dr. Olson placed the Claimant at MMI again, although 
she was still complaining of a pain level of 8/10, 100% of the time.  Dr. Olson’s 
report of August 12, 2011 states that she was placed back on Topamax but 
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continued to have pain, that “so far has  not noticed a big response yet” to the 
drug.  He assigned a 14% permanent impairment rating.  

14. Due to the fact that Dr. Olson’s records did not indicate that he was aware 
of the motor vehicle accident on November 12, 2010, the Respondent’s counsel 
wrote him a letter on October 21, 2011 enclosing numerous records related to 
that accident, and asking him some questions regarding this issue.

15. The records document a meeting among Dr. Olson, the Claimant’s 
counsel, and the Claimant on November 7, 2011, the same date on which Dr. 
Olson wrote his response to the October 21, 2011 letter.  In his  response, he 
verified that the auto accident had not been mentioned to him, that it would have 
been important to know about to help explain why his treatment was ineffective, 
that her back condition was becoming chronic before the auto accident, but that 
the accident played a role in the propagation of her back pain. He also opined 
that prior to the Claimant’s MVA she was developing chronic pain and that as a 
result she would qualify for an impairment rating. Dr. Olson credibly opined that 
based upon his review of the medical records concerning the Claimant’s  MVA he 
felt that an impairment rating is appropriate for the Claimant’s work injury.

16. Dr. Barton Goldman performed an IME of the Claimant on behalf of the 
Respondent on December 1, 2011.  Dr. Goldman’s opinions were that, although 
Claimant’s back pain worsened post-MMI, that any such worsening was  due to 
subsequent intervening injuries, both the calf strain on October 2, 2010, which 
required the use of crutches and resulted in a documented increase in low back 
pain, and particularly, the auto accident on November 12, 2010.  

17. The ALJ finds that Dr. Olson’s  opinions are the more credible and 
persuasive medical opinions.

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., (2011) is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  
Claimant shoulders the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.   

2. A workers' compensation case is decided on its  merits.  Section 8-43-201, 
supra.  The Judge’s factual findings concern only evidence and inferences that 
are found to be dispositive of the issues involved; the Judge has not addressed 
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every piece of evidence that might lead to a conflicting conclusion and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. Section 8-43-303, C.R.S. (2011), authorizes an ALJ to reopen any award 
on the ground of inter alia, change in condition.   Landeros v. Industrial Claim 
Appeals Office, 214 P.3d 544 (Colo. App. 2009).  The party seeking to reopen an 
issue or claim bears the burden of proof, Section 8-43-303(4), C.R.S. (2011), and 
must make a threshold showing of either a change in the condition of the original 
compensable injury or change in the Claimant’s physical or mental condition that 
is  causally connected to the original injury.  Heinicke v. Industrial Claim Appeals 
Office, 197 P.3d 220 (Colo. App. 2008). 

4. The Claimant shoulders the burden of proving his condition has  changed 
and his entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 
1986).  A change in condition refers either to change in the condition of the 
original compensable injury or to a change in claimant's  physical or mental 
condition, which can be causally related to the original injury.  Jarosinski v. 
Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002); Chavez v. 
Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).  Reopening is 
warranted if the claimant proves that additional medical treatment is  needed.  
Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); 
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).

5. A Claimant may reopen a claim based upon a change of condition in order 
to obtain permanent partial disability benefits.  Brickell v. Business Machines, 
Inc., 817 P.2d. 536 (Colo. App. 1990); George v. Industrial Commission, 720 P.2d 
624 (Colo. App. 1986).  

6. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions, the motives  of a witness; whether the testimony has been 
contradicted; and bias, prejudice or interest.  See Prudential Insurance Company 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil three: 16 (2006).

7. Dr. Olson opined that as of March 14, 2011 the Claimant’s work related 
condition worsened from her previous condition when placed at MMI on March 
30, 2010.  Dr. Olson also opined that the Claimant’s  worsened condition 
indicated that the Claimant had an impairment.

8. Dr. Olson’s opinions remained unchanged even in light of the information 
concerning the Claimant’s intervening injuries. 
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9. The ALJ concludes that Dr. Olson’s assessment of the Claimant’s medical 
condition vis-à-vis the compensable work injury is the more credible and entitled 
to persuasive weight. The ALJ concludes  that the Claimant has established by a 
preponderance of the evidence that the Claimant’s  condition has changed since 
being placed at MMI on March 30, 2010 and her claim should be reopened.  

ORDER

 It is therefore ordered that:

1. The Claimant’s claim is reopened.

2. The Respondent shall pay interest to the Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due.

3. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATE: February 28, 2012 /s/ original signed by:

Donald E. Walsh
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-759-076-01

ISSUES

 Claimant’s Petition to Re-Open under Section 8-43-303, C.R.S. based upon an 
alleged change in condition.
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 Claimant’s claim for medical benefits for further treatment as recommended by 
Dr. Guy Cook, D.O. and Dr. Nathan Prahlow, M.D.

 If re-opened, Claimant’s claim for temporary total disability benefits from May 17, 
2011 and continuing.

FINDINGS OF FACT

 Based upon the evidence presented at hearing, the ALJ finds as fact:

1. Claimant sustained an admitted compensable injury on April 30, 2008 
while working for Employer as a welder.  Claimant was welding near a gas line or 
gas compressor when an explosion occurred.

2. On the day of injury, Claimant was  evaluated in the emergency room at 
Exempla Lutheran Medical Center.  Claimant was noted to have burns on the left 
and right upper extremities concentrated mostly on his forearms and also on his 
neck.  On physical examination Claimant was noted to have normal range of 
motion of his neck and there was  no stepoff, deformity, or tenderness  to palpation 
of the cervical, thoracic or lumbar spine.  Claimant remained hospitalized at 
University of Colorado Hospital for treatment of his burns until May 15, 2008.

3. Claimant was evaluated in the Burn Clinic at University Hospital on May 
27, 2008 by Nurse Practitioner Julie Henderson.  NP Henderson noted a history 
that Claimant had fallen at the time of the accident but did not fall a great 
distance and had no other traumatic injuries.

4. Claimant was evaluated by NP Henderson on June 6, 2008 and gave a 
history that he had problems with ringing in both ears  that had started 3 days 
ago.  Claimant requested that back X-rays be done because he was concerned 
about a back injury, but was not having any pain in his back and no numbness 
and tingling down his legs.

5. Dr. Guy Cook, D.O. initially evaluated Claimant on June 10, 2008.  The 
primary purpose of the visit was to evaluate Claimant’s medical condition and 
needs prior to Claimant leaving Denver to return to Indiana.  In describing the 
history of the accident to Dr. Cook Claimant stated that he dropped onto a beam 
hitting his  back, then took his hard-hat/helmet off and so throught he “couldn’t 
have hit his head”.  Claimant described headaches in the temporal area 
bilaterally.  On physical examination Dr. Cook noted adequate range of motion of 
the cervical spine with guarding and considerable guarding with complaints  of 
discomfort in the lumbar spine.  Dr. Cook’s  assessment included: low back pain, 
most likely mechanical low back pain and tinnitus, possibly related to the work 
injury by way of possible head injury.

6. Claimant was evaluated by Dr. Nathan Prahlow, M.D. at Methodist 
Occupational Health Centers in Indianapolis, Indiana on July 14, 2008.  Dr. 
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Prahlow saw Claimant in follow-up for low back pain, neuropathic pain in the 
arms related to burns, headaches and ringing in the ears.  Dr. Prahlow evaluated 
Claimant on July 31, 2008 and on physical examination noted a complaint of 
stiffness in the lumbar, thoracic and cervical paraspinals but with no pain on 
palpation.  Claimant related to Dr. Prahlow that he would get some pain in his 
neck primarily related to when he was having headaches.  Dr. Prahlow released 
Claimant from his care on October 23, 2008 with no restrictions  and placed him 
at MMI “for the treatments he is willing to undergo”.

7. Claimant was  evaluated by Dr. Timothy Cupero, M. D. on January 12, 
2009 for a complaint of ringing in his  ears.  Dr. Cupero noted that a previous 
audiogram showed symmetric HFSNHL (high frequency, sensorineural hearing 
loss) and a history of loud noise exposure.  Dr. Cupero stated the tinnitus could 
be from previous head trauma, loud noise or both.

8. Dr. Margaret Laycock, M.D., a neurologist, evaluated Claimant on August 
8, 2008 for complaints of headaches.  Claimant gave Dr. Laycock a history that 
he had struck the back of his head in the accident.  Dr. Laycock ordered an MRI 
of the brain and felt Claimant had post-concussive headaches “by description of 
the accident” and tinnitus from a concussive injury.  Claimant did not return to Dr. 
Laycock for further evaluation after the MRI of the brain.

9. On August 12, 2009 Claimant was evaluated by Dr. Donn Turner, M.D. for 
chief complaint of shoulder and trapezius pain.  Claimant told Dr. Turner that he 
was not having any particular problems with his neck until Claimant returned to 
work in Colorado and was taking some welding tests on July 13, 2009 and had 
marked aggravation of his  symptoms since then.  Claimant gave Dr. Turner a 
history that he had had mostly low back pain since the injury of April 30, 2008.

10. Dr. Albert Hattem, M.D. performed a DIME evaluation of Claimant on 
December 23, 2009.  Dr. Hattem’s  report reflects that he reviewed extensive 
medical records from Claimant’s treatment and evaluation for the April 30, 2008 
injury.  Claimant’s complaints  to Dr. Hattem were persistent low back pain, neck 
and left shoulder pain that Claimant gave a history to Dr. Hattem as beginning in 
July 2009 when he attempted to work as a welder and constant tinnitus.  
Claimant also complained of sleep problems and nightmares.

11. Dr. Hattem agreed Claimant had reached MMI for the April 30, 2008 injury 
as of May 4, 2009, concurring with an evaluation by Dr. Ogin of that date.  Dr. 
Hattem opined, and it is  found, that Claimant’s neck pain and tinnitus were not 
related to the injury of April 30, 2008.  Dr. Hattem persuasively stated that 
Claimant was  not treated for neck pain or complaints  prior to July 2009 and that, 
given the interval of time it was unlikely the April 30, 2008 injury was the 
proximate cause of Claimant’s neck pain.  Regarding the tinnitus, Dr. Hattem 
persuasively stated that there was no evidence of significant head trauma, no 
evidence of ear trauma and that Claimant’s tinnitus  was more likely related to 
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non-work related sensorineural hearing loss.  The ALJ finds these opinions of Dr. 
Hattem to be persuasive and they are found as fact.

12. Dr. Hattem issued a follow-up report dated November 12, 2010 after 
seeing Claimant for re-evaluation and taking a further history.  Dr. Hattem noted 
that Claimant had returned to work was a welder working 10 to 30 hours per 
week since July 2010.  Dr. Hattem did not change his  opinion regarding the 
causal relationship of Claimant’s  neck complaints, continued to place Claimant at 
MMI and continued to recommended maintenance care for the low back 
consisting of 3 trigger point injections, 6 physical therapy visits and up to 6 
chiropractic treatments.

13. Insurer filed a Final Admission of Liability on February 3, 2011 admitting 
for 12% whole person impairment and 7% mental impairment with an MMI date 
of May 4, 2009 in accordance with the reports of Dr. Hattem.  The Final 
Admission admitted for maintenance medical treatment.

14. Dr. Barry Ogin, M.D. evaluated Claimant on April 9, 2010.  Dr. Ogin had 
previously evaluated Claimant on May 4, 2009 and placed him at MMI.  Dr. Ogin 
noted complaints of low back and neck pain, headaches, occasional double 
vision in the left eye and tinnitus.  Dr. Ogin stated, and it is found, that Claimant 
had possible cervical disc disease not causally related to the April 30, 2008 injury 
agreeing with Dr. Hattem and noting that the symptoms of neck pain did not 
become more prominent until July 2009.  Dr. Ogin stated that overall Claimant 
appeared similar to when he had been evaluated in May 2009.  Dr. Ogin’s 
opinions are persuasive and are found as fact.

15. Claimant returned to Dr. Prahlow for evaluation on May 17, 2011 having 
not been seen by this physician since October 23, 2008.  Dr. Prahlow did not 
examine Claimant’s neck.  Dr. Prahlow obtained a history from Claimant that he 
was having some significant mental and cognitive issues in terms of stress and 
depressive type symptoms thought consistent with mild traumatic brain injury.  Dr. 
Prahlow noted that Claimant was having intermittent flares of mid to low back 
pain and recommended some physical therapy and that Claimant may require 
some injections.  Dr. Prahlow noted that he did not discuss work restrictions with 
Claimant but opined that Claimant could not function at his previous level of 
duties and placed him off work.  The ALJ finds the opinion of Dr. Prahlow 
regarding Claimant’s work restrictions unpersuasive.

16. In his testimony, Dr. Prahlow stated that Claimant’s neck was not the focus 
of treatment in 2008 and that “at most speculation would say” that it would be 
facet joint or muscular related, regarding Claimant’s onset of neck pain in July 
2009.  Regarding an MRI of the low back and whether this represented a 
worsening of this condition Dr. Prahlow admitted he did not know why the 
physician ordered this test and could not answer whether this represented a 
worsening.  Dr. Prahlow admitted he did not have a clear-cut answer regarding 
the causal relationship of Claimant’s neck pain.  Dr. Prahlow testified that 
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Claimant’s mid and low back pain in May 2011 was intermittent in nature and he 
could not say specifically that Claimant was worse from that standpoint.  Dr. 
Prahlow did not feel that the treatment recommended for the low back was 
significantly different from that recommended in October 2008.

17. Dr. Prahlow testified that in May 2011 he felt Claimant was worse from a 
psychiatric perspective but could not say what specific component had led to a 
worsening overall.  Dr. Prahlow is not an expert on PTSD and defers that to a 
psychiatrist and Dr. Prahlow could not offer an opinion on whether Claimant’s 
mental and cognitive issues in May 2011 were related to PTSD or depression.  
Dr. Prahlow testified that a determination of the ultimate cause of any worsening 
of psychiatric symptoms in May 2011 he would defer to a psychiatrist.  

18. Dr. Marc Steinmetz, M.D. performed an independent medical evaluation 
on August 10, 2011.  Dr. Steinmetz reviewed and summarized in his report 
extensive medical records  from Claimant’s  treatment for the April 30, 2008 injury.  
Dr. Steinmetz also took and history and performed a physical examination.  
Claimant gave a history to Dr. Steinmetz that over the last two years his  back 
pain had been “about the same” and that with regard to his mental status it was 
generally the same or better.  Dr. Steinmetz obtained a history that Claimant had 
worked as a welder since 2009 and noted a current weld burn on Claimant’s right 
upper bicep.  On physical examination Dr. Steinmetz noted that Claimant’s  neck 
range of motion was slightly decreased, the mid and low back were slightly 
tender, but without spasm.

19. Dr. Steinmetz opined, and it is  found, that Claimant remained at MMI for 
the low back and psychological issues related to the injury of April 30, 2008.  Dr. 
Steinmetz agreed with Dr. Hattem and Dr. Ogin that Claimant’s neck pain, left 
shoulder pain tinnitus and current headaches were not related to the April 30, 
2008 injury.  The opinion of Dr. Steinmetz that Claimant’s neck pain, left shoulder 
pain, tinnitus  and headaches are not related to the injury of April 30, 2008 is 
persuasive and is found as fact.  

20. Claimant returned to Dr. Cook for evaluation on September 19, 2011.  Dr. 
Cook noted Claimant was extremely unhappy that his complaints of neck, left 
shoulder pain, tinnitus and double vision were not being treated as related to his 
work injury.  Dr. Cook reviewed medical records  “in a most limited fashion”.  Dr. 
Cook discussed taking anti-depressants with Claimant and Claimant state her 
was not “eager” to take anti-depressants.  Dr. Cook felt Claimant would benefit 
from physical therapy and trigger point injections.  Dr. Cook placed Claimant at 
full duty work status.

21. Claimant testified he hit his head in the accident of April 30, 2008 and that 
his tinnitus began while he was in Intensive Care three days after the accident.  
This  testimony conflicts with the earlier histories given by Claimant to his treating 
providers and is not persuasive.
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22. Claimant testified, and it is  found, that his PTSD symptoms are mostly the 
same since he was released from treatment.

23. The ALJ finds  persuasive the opinions of Dr. Hattem and Dr. Steinmetz 
that Claimant remains at MMI for the injury of April 30, 2008 for the conditions 
related to that injury.  The ALJ finds that Claimant’s  neck pain, left shoulder pain, 
tinnitus, double vision and current headache complaints are not causally related 
to the injury of April 30, 2008.  

24. The testimony and opinions of Dr. Prahlow are not persuasive to establish 
that Claimant has suffered a change or worsening of his  condition directly related 
to the effects of the April 30, 2008 injury.  The ALJ finds that Claimant has failed 
to establish a change in his condition directly related to the April 30, 2008 injury 
to support re-opening of his claim.

25.   Claimant has proven by a preponderance of the evidence that he 
continues to require maintenance medical treatment for his low back pain and 
that further physical therapy and trigger point injections as  recommended by Dr. 
Cook, Dr. Prahlow and Dr. Hattem are reasonable and necessary.  

CONCLUSIONS OF LAW

1. The purpose of the Workers’ Compensation Act of Colorado (Act),  
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers  at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders  the burden of proving entitlement to benefits  by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights  of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S.

2. The ALJ's factual findings concern only evidence and inferences  found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness  (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
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been contradicted; and bias, prejudice, or interest.  See, Prudential Insurance 
Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4. The ALJ is  under no obligation to credit medical testimony even if such 
testimony is unrebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 
1993).  The weight and credibility to be assigned expert testimony or opinions is 
a matter within the discretion of the ALJ.  Cordova v. Industrial Claim Appeals 
Office, 55 P.3fd 186 (Colo. App. 2002).  The ALJ resolves conflicts in the 
evidence, makes credibility determinations, and draws plausible inferences from 
the evidence.  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002).

5. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are 
awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P3d 844, 846 (Colo. App. 2000).

6. The evidence must establish the causal connection with reasonable 
probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial 
Commission, 491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if 
the proposition is  supported by substantial evidence which would warrant a 
reasonable belief in the existence of facts supporting a particular finding.  F.R. 
Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985).  An award of benefits 
may not be based upon or denied upon speculation or conjecture.  Deines Bros. 
v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. 
Havens, 136 Colo. 111, 134 P.2d 698 (1957).

7. The claimant is required to prove by a preponderance of the evidence that 
the conditions for which he seeks medical treatment were proximately caused by an 
injury arising out of and in the course of the employment.  Section 8-41-301(1)(c), 
C.R.S.  The question of whether the claimant met the burden of proof to establish the 
requisite causal connection is  one of fact for determination by the ALJ.  City of Boulder 
v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.
3d 844 (Colo. App. 2000).  

8. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  The claimant shoulders the burden of 
proving his condition has changed and his  entitlement to benefits by a preponderance of 
the evidence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 
(Colo. App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A 
change in condition refers either to change in the condition of the original compensable 
injury or to a change in the claimant's physical or mental condition that can be causally 
related to the original injury.  Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 
(Colo. App. 2002); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).  
Reopening is warranted if the claimant proves that additional medical treatment or 
disability benefits  are warranted.  Reopening is not warranted if once reopened, no 
additional benefits may be awarded.    Richards v. Industrial Claim Appeals Office, 996 
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P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. 
App. 1988).

 9. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant presents substantial evidence that 
future medical treatment will be reasonably necessary to relieve the effects of the injury 
or to prevent further deterioration of his  condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 
(Colo. App. 1995).  An award for Grover medical benefits  is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The claimant must prove 
entitlement to Grover medical benefits by a preponderance of the evidence.  Lerner v. 
Wal-Mart Stores, Inc., 865 P.2d 915 (Colo. App. 1993).

 10. Respondents are liable to provide medical treatment that is 
reasonable and necessary to cure and relieve the effects of the industrial injury.  Section 
8-42-101(1)(a), C.R.S. 2005.  The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002).

 11. The ALJ is not persuaded that Claimant’s complaints of neck pain, 
left shoulder pain, tinnitus, headaches and double vision are causally related to the 
admitted injury of April 30, 2008.  As found, the opinions of Dr. Hattem, Dr. Ogin and Dr. 
Steinmetz are more persuasive than the opinions of Dr. Prahlow, Dr. Laycock or Dr. 
Cook.  The medical records reflect that Claimant’s  complaints of neck pain shortly after 
the injury were either due to pain from burns on Claimant’s  neck or associated with his 
complaints of headaches rather than a discrete injury to the neck or cervical spine.  As 
stated in the reports  of Dr. Turner and Dr. Hattem, Claimant did not significantly begin 
complaining of specific neck pain until July 2009.  Prior to this, by Claimant’s  history to 
his treating physicians and the admission of Dr. Prahlow that the neck was not a focus 
of treatment in 2008, Claimant was not having neck pain indicative of a specific neck 
injury.  Similarly, there is  no persuasively documented complaint of a specific left 
shoulder injury until Claimant’s  complaint of left shoulder pain to Dr. Hattem at the time 
of the initial DIME evaluation in December 2009.

 12. As found, Claimant’s complaints of tinnitus are not related to the 
injury of April 30, 2008.  The ALJ finds more persuasive the history given by Claimant to 
NP Henderson on June 6, 2008 that his tinnitus had begun 3 days prior to this visit over 
one month after the injury.  Dr. Laycock initially assessed a mild concussive injury and 
associated tinnitus and ordered an MRI.  However, Dr. Laycock did not complete her 
evaluation after the MRI as Claimant did not return.  Further, Dr. Laycock’s assessment 
was based upon a history that Claimant had fallen and struck his head, a history that is 
inconsistent with the history given Dr. Cook in June 2008 shortly after the injury.  As 
stated by Dr. Hattem and Dr. Steinmetz, there is no persuasive evidence for a mild 
traumatic brain injury or other significant head trauma to which a complaint of tinnitus 
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could be related.  Dr. Laycock’s assessment is not persuasive.  Dr. Cupero stated 
Claimant’s tinnitus could be from his  noise-induced hearing loss from prior noise 
exposure.  Claimant has failed to prove, by a preponderance of the persuasive 
evidence, that his tinnitus is causally related to the April 30, 2008 injury.

 13. Because Claimant’s  complaints of neck and left shoulder pain, 
tinnitus, double vision and headaches are not causally related to the injury of April 30, 
2008, they cannot be a basis for re-opening of the claim for a change in condition as 
any change must be causally related to the original injury.

 14. The opinions and testimony of Dr. Prahlow and of Claimant are not 
persuasive to establish that Claimant’s low back and mental/cognitive conditions, 
including PTSD, have changed or worsened since the established date of MMI, May 4, 
2009.  While Dr. Prahlow testifies  that Claimant’s overall presentation in May 2011 
appeared worse from when Dr. Prahlow had last seen Claimant in October 2008 the 
totality of his testimony is unpersuasive to establish a specific worsening of either the 
low back or mental conditions.  Dr. Prahlow admitted his proposed treatment of the low 
back complaints  in May 2011 was not significantly different than what was 
recommended in October 2008.  Dr. Prahlow further stated that Claimant’s mid and low 
back pain in May 2011 was intermittent in nature and he could not say specifically that 
Claimant was worse from that standpoint.  Dr. Prahlow’s testimony and opinions are 
unpersuasive to establish that Claimant has sustained a change or worsening of his low 
back condition causally related to the injury of April 30, 2008.  Claimant continues to 
have intermittent, waxing and waning, flares of low back pain as was anticipated at the 
time Dr. Prahlow released Claimant from his care in October 2008 and was as 
anticipated and addressed by Dr. Hattem in December 2009 when he recommended 
maintenance care for the low back.  

15. Dr. Prahlow’s opinions and testimony are likewise unpersuasive to 
establish that Claimant has sustained a change or worsening of his mental/cognitive 
condition related to the injury of April 30, 2008.  Dr. Prahlow readily admits he doesn’t 
treat PTSD or psychiatric conditions and defers any determination regarding such 
conditions to a psychiatrist.  Claimant testified his PTSD has mostly been the same 
since he was released from treatment, an admission that fails to support Claimant’s 
burden of proof on re-opening.  That Claimant complains of increased memory or 
cognitive issues, standing alone, is not persuasive.   

16. As Claimant acknowledges in his  Position Statement, the testimony of the 
experts is polarized.  The ALJ therefore must resolve the conflicts in the evidence and 
does so in favor of the opinions of Dr. Hattem and Dr. Steinmetz concerning whether 
Claimant has  sustained any change in his  conditions related to the injury since being 
placed at MMI on May 4, 2009.  Claimant’s argument that the ALJ’s review of the 
undisputed evidence should result in a finding and conclusion that Claimant’s  work 
related conditions are in fact worse is not persuasive.  The ALJ is persuaded that Dr. 
Hattem and Dr. Steinmetz have been provided with the best and most comprehensive 
review of medical records from Claimant’s treatment and evaluations for the injury of 
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April 30, 2008 and their conclusions and opinions are therefore more persuasive than 
those of Dr. Prahlow and Dr. Cook or other physicians.  As found, Claimant has failed to 
sustain his burden of proof for re-opening of the claim for the injury of April 30, 2008.  
Because Claimant has  failed to establish the basis for re-opening, any and all claims for 
temporary disability benefits remain closed and Claimant’s claim for temporary disability 
benefits from May 17, 2011 and continuing must be denied.

17. As found, Claimant continues  to require maintenance care for his low back 
condition as recommended by Dr. Hattem, Dr. Cook and Dr. Prahlow.  Claimant does 
have intermittent flares of low back pain related to the injury that the ALJ is persuaded 
require ongoing maintenance care.  Dr. Hattem has on both occasions recommended 
further care such as physical therapy and trigger point injections.  Dr. Prahlow has also 
recommended these and Dr. Cook has recently administered injections with some 
benefit.

18. The ALJ is not persuaded that a neuro-psychological evaluation is 
reasonable and necessary.  Claimant may have some continuing depression symptoms 
but either refuses or is not “eager” to take anti-depressants to treat these symptoms.  
While Claimant testified that he wants a neuro-psychological evaluation, there is no 
persuasive evidence from any of the treating or evaluating physicians that such an 
evaluation is reasonable and necessary at this time to maintain Claimant’s  condition 
after MMI.  

ORDER

 It is therefore ordered that:

1. Claimant’s Petition to Re-Open on the basis  of change in condition is 
denied and dismissed.

2. Claimant’s claim for temporary disability benefits from May 17, 2011 and 
continuing is denied and dismissed.

3. Insurer shall pay the medical expenses for physical therapy and trigger 
point injections to maintain Claimant’s  low back condition as recommended by 
Dr. Hattem, Dr. Prahlow and Dr. Cook, subject to the Official Medical Fee 
Schedule of the Division of Workers’ Compensation so long as such treatment 
remains reasonable, necessary and causally related to the injury of April 30, 
2008.

4. Claimant’s request for a neuro-psychological evaluation is  denied and 
dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
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Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures  to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  February 28, 2012

      

Ted A. Krumreich
Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-845-015-02

ISSUE

 Did the claimant prove by a preponderance of the evidence that she 
suffered an occupational disease proximately caused by the performance 
of her data entry duties as a traffic investigations officer?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters  the following 
findings of fact:

1. The claimant contends that she sustained a compensable injury or 
occupational disease caused by using a computer to complete data entry 
while seated in her police patrol car.  The respondents dispute that the 
claimant has sustained any injury or disease proximately caused by the 
performance of her duties.

2. The claimant testified as  follow concerning her job.  She is police 
officer and is assigned to perform traffic investigations.  After investigating 
an accident she must complete a report on a mobile data computer 
terminal (MDT).  The MDT is installed in the police car between the 
passenger seat and the driver’s seat.  Prior to February 2010 the claimant 

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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investigated approximately 4.3 accidents per day and it took her 20 to 30 
minutes to type a report.  Thus, the claimant did data entry for slightly 
more than two hours per day.

3. The claimant was on leave from for a period of time prior to 
February 2010.  When she returned to work in February 2010 the 
department had installed a new computer software accident reporting 
system known as Versedex.  

4. The claimant testified that use of Versedex required her to do 
substantially more data entry of about 5 to 6 hours per day.  However, she 
revised this statement saying that on average she spends 3 to 4 hours per 
days doing data entry. She further stated that the photographs found in 
Claimant’s Exhibit 30 pg. 87, accurately depict her body, arm and hand 
positions when typing reports on the MDT.  

5. The claimant testified that on September 29, 2010 she was typing a 
report on the MDT when she experienced pain and cramping in both of 
her forearms with tingling down to her fingertips.  These symptoms were 
worse on the right than the left. The claimant stated she had not had 
problems with her upper extremities prior to September 29, 2010.

6. The claimant reported these symptoms to the employer on October 
5, 2010.  She also testified that the symptoms increase when she works 
and decline when she is off.

7. The employer referred the claimant to Dr. David Blair, M.D.  Dr. 
Blair first examined the claimant on October 5, 2010.  The claimant gave a 
history that she is a traffic accident investigation officer that spends three 
to four hours per day typing on a computer in her patrol car.  The claimant 
reported that “over recent weeks” she had experienced significant forearm 
muscle tightness and spasm without numbness and tingling.  Dr. Blair 
wrote that: “[the claimant] and I went outside and looked at the patrol car 
she works in.  I was  able to observe her sitting in the driver’s seat and 
using her computer as  she does at work.”  Dr. Blair noted “only slight wrist 
extension” and that “outside the rotated posture required” the claimant’s 
posture seemed “as reasonable as is possible with this type of 
equipment.”  On physical examination Dr. Blair noted that on gripping 
there was pain in the right forearm ulnar side, mid-forearm musculature 
and some palpable spasm.  He also noted “tightness interfering with full 
wrist and finger extension.”  Dr. Blair assessed “bilateral forearm overuse 
and tendon pain and right de Quervain’s tenosynovitis.”  Dr. Blair opined 
these diagnoses were “ergonomics  and overuse-related,” and that they 
were “work related.”  He prescribed bilateral wrist splints  when not 
working, 6 occupational therapy visits and suggested the claimant 
alternate tasks at work.  No restrictions were imposed.
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8. On December 6, 2010 Dr. Blair noted that therapy had not provided 
much benefit to the claimant.  He noted bilateral de Quervain’s symptoms, 
which he opined were “clearly work related.”  He also noted the claimant 
continued to display what appeared to be “tightness or contracture in her 
bilateral forearm flexor compartments” of “unknown etiology.”  Dr. Blair 
referred the claimant to Dr. Lewis Oster, M.D., to treat the claimant’s work-
related condition and evaluate the forearm flexor compartment findings.

9. On December 8, 2010, Dr. Lewis Oster, M.D., an orthopedic 
specialist, evaluated the claimant.  Dr. Oster noted that claimant was 
having increasing difficulty with both flexing and extending her fingers 
depending on the position of her hand.  He stated that she had been 
appropriately treated with stretching exercises, therapy, modalities, and 
anti-inflammatory medication.  The claimant also reported that she used to 
be able to get her hands around behind her back and she used to be able 
to reach up behind her back but was no longer able to do that secondary 
to pain in forearms.  On examination, Dr. Oster determined the claimant 
“clearly has a contracture of her flexor tendon,” but otherwise was 
“neurovascularly intact.”  Dr. Oster’s impression was “possible thoracic 
outlet radiculopathy, nerve injury, or spastic condition.”  He recommended 
referral to Dr. Marc Treihaft, M.D., for a neurologic consultation and nerve 
conduction study test. 

10. Dr. Treihaft evaluated the Claimant on December 10, 2010.  The 
claimant gave a history of spending a great deal of time in her patrol car 
typing in unusual positions.   The claimant reported symptoms of cramping 
in her hands and arms with difficulty extending her fingers.  According to 
the claimant these symptoms began on September 29, 2010, and had 
progressed without the presence of numbness, tingling, and weakness.  
Dr. Treihaft noted that treatment had not improved her symptoms.  The 
claimant also reported experiencing neck pain without radicular symptoms 
and tightness across her shoulders  when internally rotating her arms 
behind her.  On examination, Dr. Treihaft found finger extension was 
limited with the wrists in extension due to tension on the forearm and 
finger extensors.  The forearm musculature was tight and slightly tender.  
Dr. Treihaft’s impression was “tendon restriction syndrome” that “may 
represent a myofascial process such as eosinophilic fasciitis or tendinous 
disorder.”  “Secondary considerations” included neuromuscular syndromes 
such as myotonia and continuous muscle fiber syndromes.  Dr. Treihaft 
recommended EMG/nerve conduction studies, MRI of the forearms, and 
extensive laboratory screens, including rheumatologic studies and CPK.

11. On December 14, 2010, Dr. J. Raschbacher, M.D., performed a 
records review at the respondent’s  request.  The purpose of this review 
was to obtain the doctor’s opinion concerning the cause of the claimant’s 
diagnosis  of de Quervain’s tenosynovitis.  Dr. Raschbacher could not 
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identify a “discrete causative factor” and stated that he did not “see any 
clear work relatedness.”  He recognized that the claimant’s condition had 
been attributed to keyboarding at work, but opined other non-work related 
activities had not been sufficiently documented.  Dr. Raschbacher also 
noted that there were no “comments” in the records concerning diabetes, 
collagen vascular disease including rheumatoid arthritis, thyroid disorder 
and “other problems.”

12. On December 22, 2010 Dr. Treihaft performed electrodiagnostic 
studies of the claimant’s right upper extremity.  The results were reported 
as normal.  Dr. Treihaft wrote that a “neuromuscular cause for the right 
arm and hand tightness was not identified.”  He recommended follow up 
with Dr. Blair for forearm MRI’s, laboratory screens and possibly a 
rheumatology evaluation.

13. On February 7, 2011 Dr. L. Barton Goldman, M.D., performed an 
independent medical examination (IME) at the claimant’s request.  In 
connection with his IME Dr. Goldman performed a physical examination, 
observed the claimant performing data entry activities  in her patrol car, 
and reviewed medical records issued through March 26, 2011, when he 
dictated his first report.  

14. The claimant reported to Dr. Goldman that she spent 4 to 5 hours 
per day typing in her patrol car.  She reported that her symptoms were 
primarily “burning and aching” in the forearms diffusely with numbness and 
tingling in the thumbs, index and middle fingers, as well as the lateral ring 
fingers.”  Based on observations of the claimant performing data entry in 
her patrol car Dr. Goldman wrote that she had limited support for her right 
arm while keyboarding and no support for the left.  He stated that the 
claimant’s upper trapezii, biceps and EDCs were in constant contraction 
while she typed.  He also observed that when typing the claimant’s “right 
wrist is in 10 degrees of dorsiflexion and radial deviation while left wrist is 
in 30 degrees of dorsiflexion and 10 degrees of ulnar deviation.”  Dr. 
Goldman’s opined that the patrol car contained an “asymmetric ergonomic 
set up that is  probably tolerable for 10-15 minutes at a time but would 
most likely be problematic after 1 hour.”  

15. Dr. Goldman assessed the claimant as suffering from “[B]ilateral de 
Quervain’s tenosynovitis and extensor digitorum strains, as well as 
myofascial pain bilateral upper extremities.”  Dr. Goldman also opined it 
was necessary to “rule out underlying metabolic or rheumatologic 
associated myalgias, which would be non-work related, but unlikely.”   Dr. 
Goldman opined that the evidence provided a “very plausible and 
medically probable occupational illness scenario once non-occupational 
related connective tissue disease and injuries are eliminated from the 
differential diagnosis.”  After arriving at his initial diagnoses Dr. Goldman 
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received additional medical records concerning the claimant’s  recent 
“rheumatologic work up.”  Dr. Goldman opined that this work up 
“eliminated non-work related serologic and connective tissue/
rheumatologic diagnoses from consideration at this time.”

16. Dr. Goldman also commented on the applicability of the Medical 
Treatment Guidelines (MTG) found and WCRP 17, Exhibit 5.  Dr. Goldman 
stated the claimant probably does not meet the force, repetition and 
duration criteria for an occupational disease.  However, he stated that the 
“key issue” is that “of ergonomic compromise” because her “vehicle is 
anything but an ergonomically correct work station.”  Dr. Goldman stated 
that with more than 4 hours cumulatively at the work station per day “she 
very likely does meet the primary risk factors” for the diagnoses of de 
Quervain’s disease and extensor tendinopathy.

17. On April 18, 2011 Dr. Blair wrote a report stating that he had 
reviewed Dr. Goldman’s IME report.  Dr. Blair opined that Dr. Goldman had 
“substantiated the work-relatedness” of the claimant’s de Quervain’s 
tenosynovitis.  Dr. Blair recommended that the claimant return to Dr. Oster 
for injection therapy.

18. The claimant underwent laboratory blood work through her primary 
care physician (PCP).  On March 2, 2011 the PCP’s office notified that her 
blood work, including “all arthritis panels,” was normal. 

19. The respondent retained Mr. Scott Washam to conduct an 
ergonomic worksite evaluation of the claimant’s use of the computer in the 
patrol car.  Washam performed the evaluation on May 3, 2011.  He stated 
that the claimant’s  duties require 4 to 6 hours of keyboard work.  He 
observed that the laptop computer was located between the driver’s and 
passenger’s seats  and the laptop holder provided “minimal adjustability.”  
A smaller laptop had been installed three weeks prior to the evaluation.  
Washam observed the claimant keyboarding on the laptop by rotating her 
trunk to the right and rotating the computer to the left as  far as it would go.  
When keyboarding the claimant’s  right wrist was measured at 25 degrees 
of ulnar deviation and the left wrist was measured at 20 degrees of ulnar 
deviation.  Washam indicated that this degree of ulnar deviation while 
keyboarding is a “primary risk factor” under the MTG.  Washam 
recommended the respondent fit the claimant’s car with an adjustable 
laptop holder system previously installed in other vehicles.  He also 
suggested the claimant perform lengthy computer tasks at the station 
rather than in the patrol car.  It was also noted that the claimant had 
invented a device that allowed her to place as keyboard on the steering 
wheel.  

20. The respondent referred the claimant to Dr. J. Tashof Bernton, M.D. 
for an IME.  Dr. Bernton is board certified in internal medicine and 
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occupational medicine.  In connection with his  IME Dr. Bernton took a 
history from the claimant, reviewed pertinent medical records (including 
Dr. Goldman’s report) and performed a physical examination.  Dr. Bernton 
also reviewed photographs of the claimant performing data entry on the 
computer in her patrol car.

21. Dr. Bernton issued his first report on May 9, 2011.  The claimant 
told Dr. Bernton that on September 29, 2010 she had the sudden onset of 
pain in the right forearm while typing on the computer in the patrol car.  
The claimant reported that she investigated three to four accidents per 
day, spent 60 to 90 minutes at each accident scene and spent 60 to 70% 
of her time working on the computer.  The claimant advised that her 
symptoms had progressed and that she was  now experiencing pins and 
needles and a burning sensation in the first, second, third and fourth digits 
of the right hand.  She was also experiencing aching of both forearms and 
discomfort in the neck.  The claimant also reported decreased range of 
motion in the shoulders  and that she was not able to put her hands behind 
her back and bring them close together.  Dr. Bernton observed the 
photographs of the claimant working on the computer.  He stated the 
claimant was turned to the right and her hand position “was  suboptimal but 
not grossly deviated.”  He observed ulnar deviation of the left hand and 
slight radial deviation of the right hand.  Dr. Bernton noted that his 
observations of the positions of the claimant’s hands, as well as those of 
Dr. Goldman, were at odds with those mentioned in Mr. Washam’s 
ergonomic evaluation.  On physical examination Dr. Bernton noted that 
both forearms were diffusely tender to palpation.  He also observed light 
contractions of the PIP joints that were worse with wrist flexion.

22. Dr. Bernton opined that the claimant’s  symptoms, particularly 
contractures of the fingers and the burning and tingling in the fingers, are 
not consistent with tendonitis including de Quervain’s tendonitis, or other 
repetitive motion syndrome.  He also observed that the continuation and 
progression of the claimant’s  symptoms despite appropriate treatment is 
not consistent with tendonitis.  Dr. Bernton also stated it is unreasonable 
to presume the claimant suffers from two disorders one of which is 
tendonitis and the other being responsible for the loss of motion and 
burning and tingling in the fingers.  Dr. Bernton opined the claimant did not 
have a work-related problem but should undergo a rheumatology 
consultation for evaluation of possible systemic disorders including 
eosinophilic fasciitis  and Scleroderma.  Dr. Bernton opined that the 
rheumatology testing already performed was not adequate to rule out 
systemic disorders. Dr. Bernton also wrote that the claimant’s keyboarding 
activities were not sufficient to cause her condition regardless of the 
diagnosis.  Dr. Bernton opined that the “ergonomic stresses” resulting from 
keyboard use were mild and predominantly affected the trunk rather than 
the upper extremities.  He further stated that if the claimant’s  history is 
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correct she was only performing keyboard activity 2 to 3 hours per day, 
which does not meet the MTG criteria for causing a cumulative trauma 
condition.  Finally, he stated that the claimant does  not meet the MTG 
criteria for work-related causation of de Quervain’s  disease because the 
guidelines require a combination of force, repetition and posture with the 
wrist in ulnar deviation.  Dr. Bernton pointed out that these postures were 
not assumed in the right wrist (which was in radial deviation) despite the 
fact that the claimant’s worst symptoms are in the right extremity.

23. On July 6, 2011 the claimant sought an evaluation by Dr. Eric 
Westerman, D.O., of the Colorado Arthritis  Center, P.C.  Dr. Westerman 
recorded a history of “chronic pain in forearms since last year with 
progressive tightness and functional deficits,” and that this “started at 
work.”  Dr. Westerman also noted the claimant had seen Dr. Goldman who 
believed her condition was work-related, and Dr. “Burton” [sic] who 
believed it was not.  On examination of the claimant’s  hands Dr. 
Westerman observed no Raynaud’s, no sclerodactly, and no edema.  On 
musculoskeletal examination of all the extremities including the shoulders, 
elbows, wrists and hands, Dr. Westerman noted full and painless range of 
motion.  However, he also stated that the claimant exhibited “very tight 
forearm flexors. No skin thickening, trophic changes, synovitis, tendintis 
(DQ).”  Dr. Westerman opined there was “no evidence of an inflammatory 
process” and that the claimant’s condition certainly represented a “work 
related process as there are ergonomic issues playing a role.”  He also 
opined the claimant may have an “element” of carpal tunnel syndrome and 
injected the right carpal tunnel.  Dr. Westerman also submitted a blood 
specimen for laboratory analysis.

24. On July 13, 2011 Dr. Goldman issued a supplemental report after 
reviewing additional medical records including the IME report of Dr. 
Bernton, the ergonomic evaluation, and the report of Dr. Westerman.  Dr. 
Bernton opined that the laboratory results from earlier in the year and Dr. 
Westerman’s “rheumatologic consultation” probably exclude any 
underlying rheumatologic or inflammatory process as a cause for the 
claimant’s symptoms, and that that Dr. Westerman’s report “adequately 
addresses” Dr. Bernton’s  concerns.  Dr. Goldman further stated that he 
agreed with Dr. Westerman’s  overall assessment of diagnosis, but was 
“less in agreement” with the carpal tunnel diagnosis since it was not 
supported by his own examination or the electrodiagnostic testing 
performed by Dr. Treihaft.  Dr. Goldman stated that the ergonomic 
evaluation documented mildly abnormal wrist angulations  in terms of ulnar 
deviation since the claimant had adjusted her posture after he last saw 
her.  Dr. Goldman disputed Dr. Bernton’s contention that the claimant’s 
acute onset of symptoms is inconsistent with a work-related disease 
process.  Dr. Goldman stated that the claimant’s  symptoms “evolved” over 
several days, that that there is  always a “first notice” of disease symptoms 
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regardless of their etiology, and that it is not unusual for the patient to 
recollect the first time symptoms were recognized.  Dr. Goldman further 
stated that he considered the diagnosis of de Quervain’s tenosynovitis  to 
be a “secondary finding” and that his primary diagnosis  is ongoing 
repetitive strain and myofascial pain in the extensor digitorum communis 
and pronator musculature.  Dr. Goldman expressed awareness of 
“controversies involving specific myofascial pain diagnosis,” but stated 
“this is a recognized condition within our guidelines.” 

25. Dr. Westerman issued another report on July 18, 2011 after 
receiving the laboratory test results.  He also reviewed reports of Dr. 
Goldman, Dr. Bernton and the ergonomic analysis.  Dr. Westerman stated 
that the results demonstrated a high titer ASO antibody, a mildly elevated 
DNA antibody, and that there was “a false-positive ANA screen.  He 
interpreted laboratory results as representing a “serologic epiphenomenon 
as she has no evidence of a positive autoimmune disease to explain her 
symptoms.”  Dr. Westerman acknowledged that claimant’s  positive 
“prayer” sign is certainly abnormal and cannot be explained as it relates to 
a rheumatologic entity such as  Dupuytren contracture, scleroderma, 
diabetic sclerodactyly, etc.” Dr. Westerman agreed with Dr. Goldman that 
her “ergonomics are so poor that despite it not being a classic 
presentation for repetitive trauma, nonetheless  her job appears to be 
‘causing’ her symptomatology.”  He further opined that the results of the 
ergonomic study “suggested” that Dr. Bernton was incorrect in concluding 
that the ergonomic problems were “minimal.”

26. On August 18, 2011 Dr. Bernton issued another report after 
reviewing additional medical records including July 13 report of Dr. 
Goldman and the July 18 report of Dr. Westerman.  Dr. Bernton stated that 
it was “inappropriate” for Dr. Westerman to dismiss the laboratory results 
as a false positive or “serologic epiphenomenon” without making a 
definitive diagnosis.  Dr. Bernton opined that Dr. Westerman had made no 
specific diagnosis, had not related her job duties to a diagnosis, and did 
not approach fulfilling the “criteria for making a work-related diagnosis” as 
provided in the MTG.  Dr. Bernton opined that in light of the claimant’s 
finger contractures, which cannot be explained by a repetitive motion 
disorder and the laboratory findings, Dr. Westerman’s workup is “less than 
convincing” with respect to exclusion of rheumatologic disorders.

27. With respect to Dr. Goldman’s conclusions Dr. Bernton noted that in 
order to assess “cumulative trauma” the MTG require a definitive 
diagnosis, a determination of whether the diagnosed disorder is plausibly 
associated with work, a determination of whether the risk factors are 
present in sufficient degree and duration to cause or aggravate the 
condition, and a determination of a temporal relationship between the 
workplace factors and the onset of the symptoms.  Dr. Bernton stated the 
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claimant’s description of her job duties and the ergonomic report “are not 
consistent with a cause for the patient’s findings as  described.”  Dr. 
Bernton opined that Dr. Goldman’s primary diagnoses of “extensor 
digitorum communis  and pronator teres tendonitis” do not meet the MTG 
criteria for being “plausibly associated” with the claimant’s  work activities, 
and that “other findings” including the finger contractures and the 
laboratory tests support, but do not conclusively establish, a “systemic 
process” as the explanation for the claimant’s condition.  Dr. Bernton 
concluded that the evidence is  not sufficient to establish a work-related 
cause for the claimant’s condition, and he recommended that she seek 
another rheumatologic consultation from someone other than Dr. 
Westerman. 

28. On August 23, 2011 Dr. Michael Charney, M.D., of the Denver 
Arthritis  Clinic, performed an IME at the respondent’s  request.  Dr. 
Charney is trained in internal medicine with a “subspecialty” in 
rheumatology.  Dr. Charney reviewed the claimant’s medical records 
including the reports of Dr. Goldman, Dr. Bernton and Dr. Westerman.  Dr. 
Charney took a history that on September 29, 2010 the claimant 
experienced acute bilateral forearm pain and decreased range of motion 
in both hands.  These symptoms reportedly progressed to include reduced 
grip strength and decreased range of motion in both shoulders.  The 
claimant’s father has rheumatoid arthritis.  On physical examination Dr. 
Charney noted tenderness over the forearms with contracture of the 
forearms not involving tendons distal to the wrists.  There was  reduced 
range of motion of the shoulders on internal rotation.  Dr. Charney opined 
the claimant has an “unusual clinical presentation” involving decreased 
range of hand motion secondary to dysfunction proximal to her wrists, and 
reduced shoulder motion.  Dr. Charney opined this is not consistent with 
an “overuse syndrome,” de Quervain’s tendinitis, tenosynovitis  of the 
flexor tendons or Dupuytren’s disease.  Dr. Charney expressed concern 
that the claimant suffers from “an inflammatory subcutaneous disease or 
infiltrative process” that is  not caused by her work, although such a 
condition could be “exacerbated” by the claimant’s  “work ergonomic 
position.”  Dr. Charney recommended an MRI of the forearms and skin/
fascia/muscle biopsy of this region.

29. On August 29, 2011 Dr. Goldman issued another report after 
reviewing Dr. Charney’s  IME report.  Dr. Goldman agreed with Dr. Charney 
that the claimant’s pathology is in located in the forearms between the 
writs  and the elbows.  Dr. Goldman noted these findings are consistent 
with his conclusion that the claimant has a myofascial condition involving 
the extensor digitorum communis and pronator musculature.  Dr. Goldman 
also stated that he agreed with Dr. Charney and Dr. Bernton that de 
Quervain’s tenosynovitis  is “not a key issue” in the claimant’s case, and 
may be “resolved.”  Dr. Goldman opined that although Dr. Charney does 
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not think the claimant’s  condition represents  a repetitive strain disorder Dr. 
Charney provided very little discussion of the MTG and their application to 
this  case.  Dr. Goldman disagreed with Dr. Charney’s opinion that the 
claimant suffers from an inflammatory subcutaneous disease or infiltrative 
process.  Dr. Goldman noted that Dr. Charney could not make the 
diagnosis with “medical probability,” and that he considered Dr. 
Westerman’s report to carry “much stronger and more convincing 
objective evidence” against the existence of a rheumatologic condition 
than Dr. Charney’s evidence to support such a finding. 

30. On August 30, 2011 Dr. Westerman issued a report after reviewing 
Dr. Charney’s IME report.  Dr. Westerman stated that there are some 
findings, including the positive “prayer sign,” which is  “not typical of any 
disease that I can really think of, as she does not apparently have 
scleroderma, CREST, etc.”  Dr. Westerman went on to state the claimant 
“does have lateral epicondylitis  and forearm discomfort” most consistent 
with repetitive stress.  Dr. Westerman also opined that even if the claimant 
has a “collagen vascular disease” that “her work is contributing to her 
limited functionality.”

31. On September 15, 2011 the claimant returned to Dr. Blair.  Dr. Blair 
noted the claimant had unintended flexion of the fingers of both hands 
when attempting to fully extend her wrists “as if her flexor compartment 
apparatus has shortened or stiffened with some disease process.”  Dr. 
Blair again diagnosed work-related bilateral de Quervain’s tenosynovitis 
and “bilateral forearm musculotendinous pathology as yet undiagnosed 
but most likely not work related.”  

32. On September 29, 2011 the claimant underwent MRI’s of both 
forearms.  These were reported to be unremarkable with no evidence of 
pathology of the flexor and extensor compartments, the flexor and 
extensor insertions or the median nerves.

33. On September 23, 2011Dr. Blair saw the claimant after the MRI’s.  
His opinions concerning her diagnoses and their causes remained 
unchanged.

34. On September 27, 2011 Dr. Charney issued a report after reviewing 
additional medical records.  Dr. Charney noted the claimant had breast 
implants  in 2000 and opined that leakage of silicone could “metastasize 
locally” causing inflammatory lymphadenitis and hence the problems with 
the claimant’s shoulders.  Dr. Charney Reiterated his opinion that the 
claimant’s condition is not work related.

35. On October 12, 2011 Dr. Goldman issued another report after 
reviewing additional records  including recent reports by Dr. Charney and 
Dr. Bernton.  Dr. Goldman opined that despite the rheumatologic workups 



387

there had yet to be a rheumatologic diagnosis  that would be a “more 
probable instigative condition for her present symptoms than her 
“occupational exposure of or around September 29, 2010.”  Dr. Goldman 
strongly disagreed with Dr. Bernton that he had not made a specific 
enough diagnosis  to satisfy the requirements of the MTG.  Dr. Goldman 
stated that he had specifically identified the muscles involved and that 
overuse of these muscles  has been “classically associated” with repetitive 
keyboard exposure.  Dr. Goldman opined that the medical diagnoses 
suggested by Dr. Bernton and Dr. Charney fall in the realm of medical 
possibility rather than medical probability.

36. Dr. Bernton testified at the hearing.  He stated that there is  no 
precise diagnosis  of the claimant’s condition, although he agrees with Dr. 
Charney that the claimant probably has a connective tissue disorder 
despite negative test results.  Dr. Bernton again opined the claimant does 
not have a repetitive motion condition caused by any risk factor associated 
with her employment.  Dr. Bernton testified that under the MTG diagnoses 
involving the extensor tendons and the flexor tendons are not associated 
with keyboarding under good ergonomic conditions.  Moreover he opined 
that the claimant’s symptoms of reduced range of motion in the hand and 
fingers are more consistent with a flexor problem rather than an extensor 
problem, and that in any event these diagnoses do not cause loss of 
motion in the fingers with burning and tingling.  Dr. Bernton opined the 
claimant does not have epicondylitis because she did not exhibit elbow 
symptoms and does not meet the MTG guidelines for work as a cause.  
He also opined she does not have carpal tunnel syndrome as shown by 
the EMG studies.

37. Dr. Goldman testified that his diagnoses remain unchanged and 
that in his opinion the claimant has work-related extensor digitorum 
communis and pronator teres muscle strains that affect the extensor 
tendons around the hands, and that the claimant met the diagnostic 
criteria for de Quervain’s disease when he evaluated her.  Dr. Goldman 
explained that strains of the extensor muscles of the forearm are common 
with keyboarding because these muscles are used to bend the hand in 
dorsiflexion when typing.  Similarly the pronator teres  muscle is  used 
when the palms are faced downwards in keyboarding and Dr. Goldman 
said the muscle will become tight if the person is not accustomed to a lot 
of keyboard work.  Dr. Goldman further opined the claimant has had a 
adequate rheumatology and autoimmune workups to rule out such 
conditions as a probable cause for the claimant’s symptoms.  

38. Dr. Goldman disagreed with Dr. Bernton that he had not made a 
sufficiently precise diagnosis under the MTG to warrant a cumulative 
trauma disorder.  Dr. Goldman explained that strains of specific muscles 
are permissible diagnoses under the MTG and that they are so common 
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that the guides go into much detail about them.  According to Dr. Goldman 
diagnosis  of an occupational muscle strain is permissible if it is logically 
related to the patient’s  activity and tends to improve with treatment and 
recur with additional exposure.  He further testified that under the MTG the 
claimant does not meet the evidence based criteria for diagnosis  of de 
Quervain’s disease, but stated this is the least of her issues considering 
the condition of the forearm musculature disease.  Dr. Goldman opined 
the claimant does not meet the criteria for a diagnosis of carpal tunnel 
syndrome.

39. Dr. Westerman testified that to date no test performed on the 
claimant has provided evidence of a medically probable rheumatologic or 
autoimmune condition.

40. Dr. Charney testified that despite the absence of any confirmed 
rheumatologic condition he believes the claimant does suffer from such a 
condition.  He explained that the various tests performed are “prognostic” 
rather than “diagnostic.”  Dr. Charney explained that the presence of finger 
contractures and symptoms in multiple body parts including the shoulders 
leads him to believe that a rheumatologic condition will ultimately be 
diagnosed.

41. The claimant failed to prove it is more probably true than not that 
she sustained any occupational disease proximately caused by the 
keyboard work she performed while preparing accident reports on the 
MDT.  The ALJ finds it is at least as likely that the symptoms the claimant 
attributes to her data entry duties were caused by a non-industrial disease 
process.

42. The ALJ credits  the opinion of Dr. Bernton that the medical 
evidence and the claimant’s  history do not support the conclusion that the 
claimant suffers from any of the disease processes that the various 
physicians, including Dr. Goldman, have diagnosed.  The ALJ further 
credits Dr. Bernton’s opinion that the claimant’s symptoms are not 
plausibly associated with her data entry duties.

43. Dr. Goldman assessed work-related extensor digitorum communis 
and pronator teres muscle strains as his primary diagnosis and de 
Quervain’s tendonitis as a secondary or minor work-related condition.  He 
attributed these disease processes to the fact that the claimant performed 
prolonged data entry duties in an awkward position.  However, Dr. Bernton 
persuasively explained that the claimant exhibits  significant symptoms that 
are inconsistent with extensor digitorum communis, pronator teres muscle 
strains, de Quervain’s tendonitis, or any other repetitive motion condition.  
Specifically, Dr. Bernton noted the claimant exhibits contractures of the 
fingers, as well as burning and tingling in the fingers.  In fact, Dr. Bernton 
explained that the claimant’s symptoms are more consistent with a flexor 
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problem than the extensor problem diagnosed by Dr. Goldman, and in any 
event none of the conditions diagnosed by Dr. Goldman would cause loss 
of motion or burning and tingling in the fingers.  

44. Dr. Bernton’s opinion that the finger contractures exist and are not 
explained by Dr. Goldman’s proposed diagnoses is corroborated by other 
evidence.  In October 2010 Dr. Blair noted difficulty with finger extension 
and in December 2010 stated the claimant had contractures  in the forearm 
flexor compartments of “unknown etiology.”  (Emphasis added.)  On 
September 15, 2011 Dr. Blair repeated his  assessment that the claimant 
has bilateral forearm musculotendinous pathology that is “undiagnosed 
but most likely not work related.”  In December 2010 Dr. Oster observed 
the claimant had difficulty flexing and extending her fingers and stated she 
“clearly has a contracture of her flexor tendon.”  (Emphasis added.)  Dr. 
Treihaft noted difficulty extending the fingers and recommended a workup 
for a number of conditions including neuromuscular syndromes and 
rheumatologic conditions.  Dr. Bernton’s opinion is further corroborated by 
Dr. Charney who examined the claimant and opined that she had an 
unusual clinical presentation that was inconsistent with an overuse 
syndrome and not consistent with de Quervain’s tendinitis  or tenosynovitis 
of the flexor tendons.  Dr. Westerman opined the claimant does not have 
any tendinitis including “DQ.”  The ALJ infers from this statement that Dr. 
Westerman is of the opinion that the claimant does not have de Quervain’s 
tendinitis.

45. The claimant failed to prove that she has carpal tunnel syndrome. 
Only Dr. Westerman diagnosed “an element” of carpal tunnel syndrome.  
Dr. Bernton persuasively testified that the existence of carpal tunnel 
syndrome was negated by the Dr. Treihaft’s  EMG study.  Dr. Goldman 
concurred with Dr. Bernton that the claimant does not have carpal tunnel 
syndrome.  

46. The claimant failed to prove that she has epicondylitis.  Dr. 
Westerman is the only physician who diagnosed epicondylitis.  Dr. Bernton 
credibly testified that the claimant does not have elbow symptoms and 
does not have epicondylitis.

47. While the claimant failed to prove that she has suffers  from any of 
the diagnoses which Dr. Goldman, Dr. Blair and Dr. Westerman argue are 
related to her employment, neither does the evidence affirmatively 
establish that the claimant suffers from a rheumatologic or other 
connective tissue disease.  Indeed, no specific rheumatologic or other 
connective tissue disease has been identified.  However, the ALJ is 
persuaded by the opinions of Dr. Charney and Dr. Bernton that, in light of 
the claimant’s  unusual presentation, such a diagnosis  cannot be ruled out 
even without a specific diagnosis.  As Dr. Charney stated, the tests for 
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rheumatologic conditions are prognostic, not diagnostic, and he still 
believes a rheumatologic condition will be diagnosed at some time in the 
future.  Dr. Bernton agrees with Dr. Charney that the claimant probably 
has such a condition.  Weighing the opinions of Dr. Bernton and Dr. 
Charney the ALJ finds and infers that it is  at least as  likely the claimant’s 
overall symptom complex is caused by a non-industrial systemic disease 
process as by any of the proposed but unproven work-related diagnoses.  
The ALJ is also persuaded by Dr. Bernton’s  opinion that it is unlikely the 
claimant’s symptoms complex is the result of a combination of industrial 
and non-industrial disorders.  

48. Evidence and inferences contrary to or inconsistent with these 
findings are not credible and persuasive

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.  A preponderance of the evidence is  that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is  more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions  and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

COMPENSABILITY OF ALLEGED OCCUPATIONAL DISEASE

 The claimant alleges she sustained an occupational disease as a result of the 
data entry duties she performed in her patrol car.  The claimant relies heavily on the 
opinions of Dr. Goldman and Dr. Westerman as support for her position.  However, the 
ALJ concludes  that she failed to prove it is more probably true than not that she suffers 



391

from any of the conditions that she alleges were caused by her employment.  Further 
the evidence establishes that it is  at least as likely that the claimant’s symptom complex 
is  caused by a non-industrial systemic disease process.  Therefore, the ALJ concludes 
the claimant failed to prove that she suffers from an occupational disease caused by her 
employment.

The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury she was performing service arising out of and in the course of the 
employment, and that the injury or occupational disease was proximately caused by the 
performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  The question of 
whether the claimant met the burden of proof is  one of fact for determination by the ALJ.  
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000).

The test for distinguishing between an accidental injury and occupational disease 
is  whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by § 
8-40-201(14), C.R.S., as:
 

[A] disease which results  directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

This  section imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
However, the existence of a preexisting condition does  not defeat a claim for an 
occupational disease.  Id.   A claimant is entitled to recovery if the hazards of 
employment cause, intensify, or, to a reasonable degree, aggravate the disability for 
which compensation is sought.  Id.   Where there is no evidence that occupational 
exposure to a hazard is a necessary precondition to development of the disease, the 
claimant suffers from an occupational disease only to the extent that the occupational 
exposure contributed to the disability.  Id.  

The claimant bears the burden to prove by a preponderance of the evidence that 
the hazards of the employment caused, intensified or aggravated the disease for which 
compensation is sought.  Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000); Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999).  The question of whether the claimant has proven causation is one of 
fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.  In this regard the 
mere occurrence of symptoms in the workplace does not require the conclusion that the 
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conditions of the employment were the cause of the symptoms, or that such symptoms 
represent an aggravation of a preexisting condition.  See F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (I.C.A.O. 
August 18, 2005).  

As determined in Findings of Fact 41 through 48, the claimant failed to prove that 
she actually suffers  from any of the occupational disease processes that she alleges are 
related to data entry on the MDT.  Therefore, she has failed to prove that the 
employment proximately caused, aggravated or accelerated any disease process.  In 
this  regard the ALJ has credited the opinions of Dr. Bernton that the claimant’s 
symptoms complex, particularly the finger contractures and the burning and tingling 
symptoms, are not consistent with any of the diagnoses proposed by Dr. Goldman or 
any other repetitive motion condition.  The ALJ is  also persuaded that it is as likely as 
not that the claimant’s  symptoms are caused by an as yet undiagnosed rheumatologic 
or connective tissue disorder that is  unrelated to the claimant’s employment.  For these 
reasons the ALJ concludes  the claimant failed to prove a compensable occupational 
disease and the claim must be denied.

In light of this determination the ALJ need not consider the other arguments of 
the parties.

ORDER

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters  
the following order:

 1. The claim for workers’ compensation benefits  in WC 4-845-015 is denied 
and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: http://
www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 29, 2012

David P. Cain
Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-864-354

ISSUE

 Whether Claimant has established by a preponderance of the evidence that she 
suffered a compensable right knee injury during the course and scope of her 
employment with Employer on July 22, 2011.

STIPULATIONS

 If Claimant suffered a compensable right knee injury the parties agreed to the 
following:

 1. Claimant earned an Average Weekly Wage (AWW) from Employer in the 
amount of $340.00;

 2. Respondents are financially responsible for Claimant’s reasonable and 
necessary medical treatment from authorized medical providers HealthOne and Thomas 
A. Mann, M.D.;

 3. The right knee surgery recommended by Dr. Mann is authorized;

 4. Claimant is entitled to receive Temporary Partial Disability (TPD) benefits 
for the period July 22, 2011 until terminated by statute.

FINDINGS OF FACT

 1. Claimant worked for Employer as a housekeeper.  Her job duties involved 
cleaning rooms in the assisted living section of Employer’s facility. 

 2. On July 22, 2011 Claimant was cleaning a room at Employer’s assisted 
living facility.  She had been mopping the bathroom floor.  As she exited the bathroom 
into the living area she bent down and grabbed a dust rag to wipe down the edging of 
the bathroom floor.  Claimant stood up and heard a snap, crackle and popping sound in 
her right leg.  She also immediately experienced shooting pain down her right leg. 

3. Claimant testified that she attempted to report her injury to Director of 
Maintenance and Housekeeping *JJ at approximately 3:30 p.m. on the day of the 
incident.  However, she was unable to locate Mr. Zelezink.  *JJ acknowledged that he 
had left for the day between 3:30 p.m. and 4:00 p.m.
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 4. Claimant was off from work on Saturday, July 23, 2011 and Sunday, July 
24, 2011.  On July 25, 2011 Claimant reported to work for Employer.  Because she 
continued to experience right knee pain, she went to the Nurse’s Station at Employer’s 
facility after lunch.  A nurse wrapped Claimant’s  right knee and remarked that Claimant 
should use a knee brace.

 5. Claimant obtained a knee brace and reported for her regular job duties on 
July 26, 2011.   She cleaned approximately 11 apartments  during the day but continued 
to experience right knee pain.

 6. On July 27, 2011 Claimant reported for work.  However, because she 
continued to suffer from right knee pain she filed a written report of injury with Business 
Office Manager Brent Kingin.

 7. Employer’s  First Report of Injury reflects that, while cleaning an apartment 
at Employer’s  facility, Claimant bent down and turned.  Her right knee popped and she 
immediately experienced pain.

 8. Employer directed Claimant to HealthOne for medical treatment.  Dave 
Hnida, D.O. examined Claimant and noted:

[Claimant] states she was working on July 22, 2011, at the end of her shift, 
when she twisted and turned her body and pivoted off her right knee, at 
which time she felt a pop and immediate pain.  Since it was  the end of her 
shift, she simply went home.  She was scheduled off on the weekend, at 
which point she basically rested and then attempted to return to work on 
Monday, at which time she noted increased pain and difficulty performing 
her normal duties.  She made it through the day but comes in for an 
evaluation today because of increasing pain, as compared to yesterday.  
She has  no previous history of knee injury and states that the pain is 
present at all times and is worse with standing, walking, and bending.

Dr. Hnida placed Claimant on work restrictions and requested a right knee MRI.

 9. On July 29, 2011 Claimant underwent an MRI of her right knee.  The MRI 
revealed a “[d]imunition of the body and posterior horn of the medial meniscus with a 
small radial tear extending to the knee edge.”

 10. Claimant subsequently returned to HealthOne and was evaluated by 
Kathy D’Angelo, M.D.  Dr. D’Angelo determined that Claimant had suffered a “medial 
meniscus tear at the radial surface extending to the free edge.”  She instructed Claimant 
to undergo an orthopedic evaluation with Thomas A. Mann, M.D.  Dr. D’Angelo also 
maintained Claimant’s work restriction of “sedentary duty” with no crawling, kneeling, 
squatting or climbing.

 11. On August 9, 2011 Claimant visited Dr. Mann for an examination.  He 
noted that Claimant had suffered a “[r]ight knee injury with diminutive medial meniscus 
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and small tear that appears  degenerative in nature, likely secondary to a chronic 
anterior cruciate ligament (ACL) deficiency.”  Dr. Mann initially recommended 
conservative treatment consisting of a cortisone injection into the right knee joint 
followed by rest and rehabilitation.  He commented that, if Claimant received only short-
term improvement with the injection, then arthroscopic surgery would be recommended 
to address the meniscus tear.

 12. On August 22, 2011 Claimant returned to Dr. Mann for an evaluation.  She 
reported that the right knee injection from August 9, 2011 had only provided short-term 
relief.  Claimant still experienced pain, swelling and popping.  Dr. Mann diagnosed 
Claimant with a “right knee medial meniscus tear with a noted chronic anterior cruciate 
ligament (ACL) tear.”  Based on Claimant’s short-term response to the cortisone 
injection, Dr. Mann recommended arthroscopic surgery of the meniscus.  He noted that 
he would seek authorization for the procedure.

13. On January 31, 2012 Dr. Mann testified through an evidentiary deposition 
in this  matter.  He acknowledged that Claimant’s description of her right knee injury was 
“a typical presentation for a meniscal tear.”  Dr. Mann also noted that the meniscal tear 
depicted on Claimant’s right knee MRI was caused by her July 22, 2011 work incident.  
He Reiterated that arthroscopic surgery to repair Claimant’s  right knee meniscus would 
improve her condition.

 14. Claimant has demonstrated that it is  more probably true than not that she 
suffered a compensable right knee injury during the course and scope of her 
employment with Employer on July 22, 2011.  Claimant’s  work activities  on July 22, 
2011 aggravated, accelerated, or combined with her pre-existing condition to produce a 
need for medical treatment.  Claimant credibly explained that on July 22, 2011 she was 
cleaning a room at Employer’s assisted living facility.  As she exited the bathroom into 
the living area, she bent down and grabbed a dust rag to wipe down the edging of the 
bathroom floor.  Claimant stood up and heard a snap, crackle and popping sound in her 
right leg.  She also immediately experienced shooting pain down her right leg.  
Claimant’s First Report of Injury, medical records and testimony contain slight variations 
in the precise mechanism of her knee injury.  However, Claimant has consistently 
maintained that, when she bent down and turned while cleaning a room at Employer’s 
assisted living facility, she heard a “pop” and immediately experienced right knee pain.  
A subsequent MRI revealed a right knee medial meniscus tear.  Moreover, Dr. Mann 
acknowledged that Claimant’s description of her right knee injury was “a typical 
presentation for a meniscal tear.”  He also noted that the meniscal tear depicted on 
Claimant’s right knee MRI was caused by her July 22, 2011 work incident.  Dr. Mann 
explained that arthroscopic surgery to repair Claimant’s right knee meniscus would 
improve her condition.

CONCLUSIONS OF LAW

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits  to injured 
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workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits  by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is  more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues  involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000).

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's  testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007).

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one of 
fact for determination by the ALJ.  Faulkner, 12 P.3d at 846.

 5. A pre-existing condition or susceptibility to injury does  not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is  for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In Re Cotts, W.C. No. 
4-606-563 (ICAP, Aug. 18, 2005).

 6. As found, Claimant has demonstrated by a preponderance of the evidence 
that she suffered a compensable right knee injury during the course and scope of her 
employment with Employer on July 22, 2011.  Claimant’s  work activities  on July 22, 
2011 aggravated, accelerated, or combined with her pre-existing condition to produce a 
need for medical treatment.  Claimant credibly explained that on July 22, 2011 she was 
cleaning a room at Employer’s assisted living facility.  As she exited the bathroom into 
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the living area, she bent down and grabbed a dust rag to wipe down the edging of the 
bathroom floor.  Claimant stood up and heard a snap, crackle and popping sound in her 
right leg.  She also immediately experienced shooting pain down her right leg.  
Claimant’s First Report of Injury, medical records and testimony contain slight variations 
in the precise mechanism of her knee injury.  However, Claimant has consistently 
maintained that, when she bent down and turned while cleaning a room at Employer’s 
assisted living facility, she heard a “pop” and immediately experienced right knee pain.  
A subsequent MRI revealed a right knee medial meniscus tear.  Moreover, Dr. Mann 
acknowledged that Claimant’s description of her right knee injury was “a typical 
presentation for a meniscal tear.”  He also noted that the meniscal tear depicted on 
Claimant’s right knee MRI was caused by her July 22, 2011 work incident.  Dr. Mann 
explained that arthroscopic surgery to repair Claimant’s right knee meniscus would 
improve her condition.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order:

1. Claimant suffered a compensable right knee injury during the course and 
scope of her employment with Employer on July 22, 2011.

2. Claimant earned an AWW of $340.00.

3. Respondents are financially responsible for Claimant’s reasonable and 
necessary medical treatment from authorized medical providers HealthOne and Dr. 
Mann.

4. The right knee surgery recommended by Dr. Mann is authorized.

5. Claimant is entitled to receive TPD benefits  for the period July 22, 2011 
until terminated by statute.

6. Any issues not resolved in this Order are reserved for future 
determination.

If you are a party dissatisfied with the Judge’s  order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review by 
mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and 
(2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, 
SB09-070). For further information regarding procedures to follow when filing a Petition 



398

to Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: February 29, 2012.

Peter J. Cannici
Administrative Law Judge
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STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-835-229-01

ISSUES

            The issues presented for determination at hearing were Claimant’s claim for TTD benefits from

February 5, 2011 and continuing and Respondents’ affirmative defense under Sections 8-42-103 (1)(g) and

8-42-105 (4), C.R.S. that Claimant is barred from receipt of TTD benefits on the basis that he was

responsible for his separation from employment.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.                  Claimant sustained an admitted compensable injury on August 5, 2010 to his right small finger

and low back.  Claimant worked in the laundry for Employer.  Claimant continued working his regular duty

after the injury.

2.                  Claimant was referred by Employer to Concentra Medical Center for treatment of his injury.

3.                  Claimant was evaluated at Concentra Medical Center by Dr. Kathryn G. Bird, D.O. on January

12 and January 26, 2011.  The ALJ finds that Dr. Bird was an authorized treating physician and an attending

physician.

4.                     On January 12, 2011 Dr. Bird released Claimant to return to a trial of regular duty work.  On

January 26, 2011 Dr. Bird noted that Claimant had been working regular duty, reviewed Claimant’s job

functions and stated, and it is found, that restrictions to activity were not considered necessary.

5.                  Claimant underwent surgery on the small finger of his right hand by Dr. Kavi Sachar, M.D. on

January 27, 2011.  Dr. Sachar evaluated Claimant for follow-up on January 31, 2011 and stated in his

treatment plan: “Full use as per Dr. Rossi”.  Dr. Sachar is found to be an authorized treatment and attending

physician.

6.                  Claimant was treated by chiropractor Don Aspegren, D.C. for his low back on January 14, 21

and 25, 2011.  At each of these visits Chiropractor Aspegren noted, and it is found, that Claimant was

working full duty.

7.                  Claimant was terminated from his employment by Employer on February 4, 2011.  Claimant

has not worked since the date of his termination.

8.                  Claimant was evaluated by Dr. Bird at Concentra on February 16, 2011.  Dr. Bird stated, and it

is found, that restrictions to activity were not considered necessary.  Claimant was again seen at Concentra

on March 7, 2011 by Nurse Practitioner Courtney Duggan who noted that Claimant’s status was “regular

activity”.
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9.                  Claimant was evaluated by Dr. Frederic Zimmerman, D.O. at Concentra on March 24, 2011. 

Dr. Zimmerman placed Claimant at maximum medical improvement, assigned 13% whole person

impairment and released Claimant to return to work with no permanent work restrictions as noted in the

independent medical examination report of Dr. Edwin Healey, M.D. dated May 25, 2011.

10.              The ALJ finds that Claimant was released to return to regular duty by the attending physicians,

was working his regular duty and was not disabled as a result of his injury of August 5, 2010 at the time of

his termination from employment by Employer on February 4, 2011.  The ALJ finds that Claimant’s wage loss

after February 4, 2011 was not caused by the effects of the injury of August 5, 2010 and Claimant’s work

injury did not contribute, to any degree, to his loss of wages after February 4, 2011.

CONCLUSIONS OF LAW

1.                  The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-101, et seq.,
C.R.S., is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers’ compensation claim shall be decided

on its merits. Section 8-43-201 (2008) C.R.S.

2.                   The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

3.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is

decided on its merits.  Section 8-43-201, supra. 

4.                  Claimant is entitled to TTD benefits if the injury caused a disability, the disability caused

claimant to leave work, and claimant missed more than three regular working days.  TTD benefits continue

until the occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  PDM
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).

 

5.                  The courts have held that the term "attending physician," as used in § 8-42-105(3)(c), means a

physician within the chain of authorization who assumes care of the claimant.  Not all “attending physicians”

are “the attending physician”.  “The attending physician” connotes one with primary control over the

claimant’s treatment. Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997), Witherspoon
v. Metropolitan Club of Denver, W.C. No. 4-509-612 (December 16, 2004).

 

6.                  Whether a claimant has been released to return to work is a question of fact for the ALJ. 

Imperial Headware, Inc. v. Indus. Claim Appeals Office, 15 P.3d 295 (Colo. App. 2000).  Where there are no

conflicting opinions from physicians regarding a claimant’s release to work, the ALJ is not at liberty to

disregard the attending physician’s opinion that claimant is release to return to employment.  However, if

there is conflict in the record regarding a claimant’s release to return to regular employment, the ALJ must

resolve the conflict.  Imperial Headware, supra at 296.  If the record contains conflicting opinions from



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

multiple attending physicians concerning the claimant’s ability to perform regular employment, the ALJ may

resolve the conflict as a matter of fact.  Bestway Concrete v. Indus. Claim Appeals Office, 984 P.2d 680

(Colo. App. 1999); Burns v. Robinson Dairy, 911 Pl2d 661 (Colo. App. 1995).  If the attending physician

issues ambiguous or inconsistent opinions regarding a claimant’s release to return to work, the ALJ may

resolve these conflicts in the physician’s opinion as a matter of fact.  Purser v. Rent-a-Center, W.C. No. 4-

643-942 (April 4, 2007). 

 

7.                   Unless the record contains conflicting opinions from attending physicians regarding a

claimant’s release to work, the ALJ is not at liberty to disregard the attending physician’s opinion that a

claimant is released to return to employment.  A claimant’s self-evaluation of his ability to perform his job is

irrelevant.  Burns v. Robinson Dairy, supra.

 

8.                  Under the provisions of Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S. where it is

determined that a temporarily disabled worker is responsible for termination of employment the resulting

wage loss shall not be attributable to the on-the-job injury.  In this case respondents bear the burden of proof

by a preponderance of the evidence establish the claimant was responsible for his termination.

 

9.                  TTD benefits are precluded when the work-related injury plays no part in the subsequent loss

of wages.  A claimant need only prove that the injury contributed, to some degree, to the loss of wages and

findings that a claimant was unable to return to work and perform his usual duties because of an injury

establishes that the injury caused a disability and that the claimant left work as a result of the injury.  PDM
Molding v. Stanberg, 898 P.2d 542, 548 (Colo. 1995).  The analysis in PDM Molding, supra is not applicable

unless the Claimant is “disabled” during the period for which temporary benefits is sought.  See, Lindner
Chevrolet v. Indus. Claim Appeals Office, 914 .2d 496 (Colo. App. 1995).  Because an attending physician’s

opinion that a claimant is able to return to work is sufficient to terminate temporary disability benefits, an

attending physician’s opinion that a claimant has never been disabled from regular employment is

necessarily sufficient to preclude the initiation of temporary benefits.  See, Cheatum v. City and County of
Denver, W.C. No. 4-232-704 (March 12, 1997).

10.              As found, Claimant’s wage loss after the date of his termination from employment by Employer

was not, to any degree, due to Claimant’s work injury.  At the time of his termination Claimant was working

his regular duty and had been released to return to regular duty by his attending physicians, Dr. Bird and Dr.

Sachar.  The opinions of Dr. Healey, an independent medical examiner, and Dr. Sharma, the DIME

physician, assigning work restrictions are not relevant to the determination of Claimant’s entitlement to TTD

benefits as neither Dr. Healey nor Dr. Sharma are authorized treating or attending physicians.  Claimant has

failed to prove, by a preponderance of the persuasive evidence that he was disabled on account of his work

injury at the time of his termination from employment on February 4, 2011 and has failed to carry his burden

of establishing entitlement to TTD benefits after that date.  Claimant’s claim for TTD benefits from February

5, 2011 and continuing should be denied.  In light of this determination, the ALJ need not address

Respondents’ affirmative defense that Claimant was responsible for his termination and barred from receipt

of TTD benefits under Sections 8-42-103 (1)(g) and 8-42-105 (4), C.R.S.

 

ORDER

            It is therefore ordered that:

            1.         Claimant’s claim for TTD benefits from February 5, 2011 and continuing is denied and

dismissed.

            All matters not determined herein are reserved for future determination.
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

 

DATED:  March 1, 2012

Ted A. Krumreich

Administrative Law Judge

 
OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
W.C. No. 4-848-040-01
                                               

            At the conclusion of the hearing, the ALJ ruled from the bench and referred preparation of a proposed

decision to counsel for the Claimant, giving  Respondents’ counsel 3 working days after receipt thereof to file

electronic objections as to form.  The proposed decision was filed, electronically, on February 28, 2012.   On

February 29, 2012, counsel for the Respondents filed a request for clarifications.  After a consideration of the

proposed decision and the request for clarifications, the ALJ has modified the proposal and hereby issues

the following decision.
 

ISSUES
           

            The principal issue to be determined by this decision is whether the Respondents had overcome, by

clear and convincing evidence, the Division Independent Medical Examination (DIME) opinion of Richard

Stieg, M.D., that the Claimant was not at maximum medical improvement (MMI). At the commencement of

hearing, the issue of maintenance medical treatment was withdrawn by the Claimant because the

Respondents had admitted this issue and they were paying medical benefits.   If the Claimant is not at MMI,

then is he entitled to temporary total disability (TTD) benefits from June 3, 2011 and ongoing.  It is the

Claimant’s burden, by preponderant evidence, to establish entitlement to TTD benefits.

 
JUDGMENT ON THE RESPONDENTS’ CASE ON THE ISSUE OF MAXIMUM MEDICAL

IMPROVEMENT
 

            At the conclusion of the Respondents’ case in chief, the Claimant moved for a  judgment on the

Respondents’ case, based on the proposition that the Respondents’ case could not get any better as of that

juncture and  because the Respondents had not presented  clear and convincing evidence that the DIME

determination that the Claimant is not at MMI was clearly erroneous. The ALJ granted the Claimant’s Motion

because he determined that the evidence compelled to conclusion that the Respondents had failed to

present clear and convincing evidence to overcome DIME Dr. Stieg’s determination that the Claimant was

not at MMI. See, e.g. Gossard v. Watson, 122 Colo. 271, 221 P .2d 353 (1950).  Colo. Rules of Civil

Procedure, Rule 41(b)(1), provides that, after a plaintiff in a civil action tried without a jury has completed the

presentation of his evidence, the defendant may move for a dismissal on the grounds that the plaintiff has

failed to present a prima facie case for relief. In determining whether to grant a motion to dismiss or for

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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directed verdict, the court is not required to view the evidence in the light most favorable to the plaintiff, as

argued by a claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (Colo. 1966); Blea v. Deluxe/Current,
Inc., W.C. No. 3-940-062 [Industrial Claim Appeals Office (ICAO), June 18, 1997] (applying these principles

to workers' compensation proceedings). Neither is the court required to “indulge in every reasonable

inference that can be legitimately drawn from the evidence” in favor of the proponent.  Rather, the test is

whether judgment for the opposite party is justified on the proponent’s evidence. Amer. National Bank v. First
National Bank, 28 Colo. App. 486, 476 P.2d 304 (Colo. App. 1970); Bruce v. Moffat County Youth Care
Center, W. C. No. 4-311-203 (ICAO, March 23, 1998).  The question of whether the proponent carried this

burden was one of fact for resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, 914 P.2d 411

(Colo. App. 1995).

 

 
FINDINGS OF FACT

            Based on the evidence presented at hearing, the ALJ makes the following Findings of Fact:

            1.         The Claimant is a credible witness and his testimony is both persuasive and consistent

with the medical records in the case.

            2.         The Claimant suffered an admitted low back injury on July 7, 2010, which was

aggravated on December 6, 2010.  Both dates fall under W.C. No. 4-848-040, although reports in the file

inappropriately reference W.C. No. 4-848-366-01, a closed case.

            3.         The Claimant was eventually placed at MMI on June 3, 2011, by authorized treating

physician (ATP) Robert Kawasaki, M.D., and given a 10% whole person rating for his lower back injury.

            4.         The Claimant sought a DIME.  Dr. Stieg was appointed by the Division of Workers’

Compensation to perform it.

            5.         On September 27, 2011, DIME Dr. Stieg rendered the opinion that the Claimant was not

at MMI.  In his report, DIME Dr. Stieg stated that before reaching at MMI the Claimant required further

psychosocial treatment, as well as further treatment for his intermittent sciatic compression at the level of the

piriformis muscle.  Dr. Stieg declared that consideration should be given to a piriformis block to help address

the Claimant’s low back decompressive neuropathy. 

            6.         The Claimant has been receiving follow up psychological treatment by Ron Carbaugh,

Psy.D.,  a licensed clinical psychologist,  based on the recommendations of DIME Dr. Stieg. Dr. Carbaugh

has informed the Claimant that he requires additional treatment sessions and has scheduled them.  The third

session is on March 7, 2012.  According to Dr. Carbaugh, the purpose of the treatment is to assist the

Claimant in establishing “cognitive and behavioral techniques for improved pain and depression

management.”  The Claimant also credibly testified that his sessions with Dr. Carbaugh have had a

beneficial effect. 

            7.         The Claimant continues to have pain radiating into his right leg.  This pain is worse after

an activity when he is lying down.  Medical records presented at hearing show that the Claimant has

complained of pain radiating down to his right toe. He expressed a willingness to undergo the piriformis block

as suggested by Dr. Stieg.  The Claimant credibly testified that his primary goal is to return to some level of

normalcy. 

            8.         The Claimant has yet to receive an evaluation for a piriformis block,

            9.         The Claimant was evaluated by Lawrence Lesnak , D.O., at the request of the
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Respondents.  Dr. Lesnak disagrees with DIME Dr. Stieg’s opinion that the Claimant is not at MMI.

            10.       By both his testimony, and in his report dated January 16, 2012, Dr. Lesnak

acknowledged that the Claimant continues to suffer pain in the right SI joint.  He also agreed that a

psychological evaluation with Dr. Carbaugh is reasonable.  He stated that the Claimant “may have some

residual symptoms stemming from his right SI joint.” He also stated the opinion that the Claimant would

require permanent lifting, bending and twisting restrictions. Although Dr. Lesnak’s opinion that the Claimant

was at MMI was presented articulately, it represented a respectable difference in medical opinion which did

not rise to the level of clear and convincing evidence to overcome the DIME’s opinion that the Claimant is

not at MMI, rendered by Dr. Stieg; or show that DIME Dr. Stieg’s MMI opinion was clearly erroneous.

 

Temporary Total Disability

            11.       The Claimant has continued to be temporarily and totally disabled after Dr. Kawasaki’s date of

MMI of June 3, 2011 because he has not be released to return to work, he has not returned to work, and he

has earned no wages since that date.  There is no evidence that he has been offered modified employment. 

Therefore, he is entitled to TTD benefits commencing on June 3, 2011, ongoing, until terminated by statute. 

He has been receiving unemployment insurance (UI) benefits, as well as permanent medical impairment

(PPD) benefits.  The Claimant’s TTD is subject to offset for his unemployment benefits, and Respondents are

entitled to a credit for PPD benefits paid to date.

Unemployment Insurance (UI) Benefits

12.       The Claimant has received UI benefits in amounts to be subsequently determined.  Therefore,

the Respondents should pay no TTD benefits until an ascertainable net amount is established, which also

factors in a credit for permanent partial disability (PPD) benefits previously paid by the Respondents.
 

CONCLUSIONS OF LAW
 

            Based upon the foregoing Findings of Fact, the ALJ makes the following Conclusions of Law:

 
Credibility
 

            a.         In deciding whether an injured worker has met the burden of proof, the ALJ is empowered “to

resolve conflicts in the evidence, make credibility determinations, determine the weight to be accorded to

expert testimony, and draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir.

1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d

558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a matter within the discretion of

the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The same principles

concerning credibility determinations that apply to lay witnesses apply to expert witnesses as well.  See
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, among other

things, the consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness or

unreasonableness (probability or improbability) of a witness’ testimony and/or actions (this includes whether

or not the expert opinions are adequately founded upon appropriate research); the motives of a witness;

whether the testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v.
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert

witness’ special knowledge, training, experience or research (or lack thereof).  See Young v. Burke, 139

Colo. 305, 338 P. 2d 284 (1959).  As found, the Claimant was credible and his testimony was persuasive and
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consistent with the medical records.

 
Judgment in the Nature of a Directed Verdict on the Respondents’ Case on the Issue of
Maximum Medical Improvement
 
            b.         A judgment in the nature of a directed verdict, or motion to dismiss, may be granted where the

evidence compels the conclusion that reasonable persons could not be in disagreement and that no

evidence or legitimate inference arising therefrom, has been presented upon which a judgment against the

moving party could be sustained. See Flores v. Am. Pharm. Servs., Inc., 994 P .2d 455 (Colo. App. 1999);

Colorado Rules of Civil Procedure (CRCP), Rule 50.  Courts considering a motion for directed verdict must

view the evidence and all reasonable inferences in the light most favorable to non-moving party. Fair v. Red
Lion Inn, 943 P .2d 431, 436 (Colo. 1997); Flores v. Am. Pharm Servs, Inc., supra.  Nonetheless, as found,

the Respondents evidence could not get any better than as of the time their case-in-chief was concluded.

            c.         CRCP, Rule 41(b)(1), provides that, after a plaintiff in a civil action tried without a jury has

completed the presentation of his evidence, the defendant may move for a dismissal on the grounds that the

plaintiff has failed to present a prima facie case for relief. In determining whether to grant a motion to dismiss

or for directed verdict, the court is not required to view the evidence in the light most favorable to the plaintiff,

as argued by a claimant. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (Colo. 1966); Blea v.
Deluxe/Current, Inc., W.C. No. 3-940-062 [Industrial Claim Appeals Office (ICAO), June 18, 1997] (applying

these principles to workers' compensation proceedings). Neither is the court required to “indulge in every

reasonable inference that can be legitimately drawn from the evidence” in favor of the proponent.  Rather,

the test is whether judgment for the opposite party is justified on the proponent’s evidence. Amer. National
Bank v. First National Bank, 28 Colo. App. 486, 476 P.2d 304 (Colo. App. 1970); Bruce v. Moffat County
Youth Care Center, W. C. No. 4-311-203 (ICAO, March 23, 1998).  The question of whether the proponent

carried this burden was one of fact for resolution by the ALJ. Metro Moving & Storage Co. v. Gussert, 914

P.2d 411 (Colo. App. 1995).  As found, the judgment in the nature of a directed verdict on the issue of MMI is

justified, based on the Respondents’ evidence.

           

            d.         DIME Dr. Stieg’s findings concerning MMI are binding, as a matter of law, unless overcome by

clear and convincing evidence.  § 8-42-107(8) (b) (III), C.R.S; Cordova v. Indus. Claim Appeals Office, 55

P.3d 186-90, 189 (Colo. App. 2002);   Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo.

App. 1995).  The enhanced burden of proof imposed by § 8-42-108(b) (III), C.R.S., reflects an underlying

assumption that the DIME, having been selected by an independent and unbiased tribunal, will provide like

most a reliable medical opinion.  Qual-Med, Inc. v. Industrial Claim Appeals Office, supra.  Respondents’

evidence failed to establish a basis for overcoming DIME Dr. Stieg’s MMI opinion. See Montes v. Hyland
Hills Park, 849 P .2d 852 (Colo. 1992).  As found, the Respondents failed to overcome, by clear and

convincing evidence, DIME Dr. Stieg’s opinion that the Claimant is not at MMI.

            e.         Clear and convincing evidence means “evidence which is stronger than a mere

‘preponderance’; it is evidence that is highly probable and free from serious and
substantial doubt.”  Metro Moving & Storage Co v. Gussert, supra, 914 P.2d at 414 (citing CJI-Civ. 3d

3:2 (1988); DiLeo v. Kotlnow, 200 Colo. 119, 613 P.2d 318 (1980).  Therefore, the Respondents’ evidence

challenging DIME Dr. Stieg’s MMI conclusion must demonstrate that it is “highly probable” that the DIME

impairment rating or maximum medical improvement (MMI) finding is clearly incorrect.  Qual-Med, Inc. v.
Indus. Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 1998) [citing Metro Moving & Storage Co. v.
Gussert, supra].  Thus, the Respondents were required to present evidence contradicting the DIME which is

“unmistakable and free from serious or substantial doubt.”  Leming v. Indus. Claim Appeals Office, 62 P.3d

1015, 1019 (Colo. App. 2002) [citing DiLeo v. Koltnow, supra].  The Respondents failed to do in their case-in-

chief and a judgment in the nature of a directed verdict in favor of the Claimant is warranted on the

Respondents’ challenge to DIME Dr. Stieg’s MMI opinion as was the case here, medical providers as

reasonable professionals may disagree.  This difference of opinion alone does not constitute clear and
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convincing evidence.  Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO,

July 19, 2004); Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAO, November 17, 2000).  As found,

there was a difference of opinion between Dr. Stieg and Dr. Lesnak that did not rise to the level of clear and

convincing evidence.Dr. Stieg’s findings on the Claimant not being at MMI are binding and a judgment in the

nature of a directed verdict is proper.  See §8-42-106 (8) (c), C.R.S; Qual-Med, Inc. v. Industrial Claim
Appeals Office, supra.
 
Temporary Total Disability
 

      f.          To establish entitlement to temporary disability benefits, the Claimant must prove that the

industrial injury has caused a “disability,” and that he has suffered a wage loss that, “to some degree,” is the

result of the industrial disability.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo.

1995).   When a temporarily disabled employee loses his employment for other reasons which are not his

responsibility, the causal relationship between the industrial injury and the wage loss necessarily continues. 

Disability from employment is established when the injured employee is unable to perform the usual job

effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  This is true

because the employee’s restrictions presumably impair his opportunity to obtain employment at pre-injury

wage levels.  Kiernan v. Roadway Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  As

found, the Claimant has met all of the criteria for temporary disability benefits.

          g.          Once the prerequisites for TTD are met (e.g., no release to return to full duty, MMI has not

been reached, a temporary wage loss is occurring, modified work is not made available, and there is no

actual return to work), TTD benefits are designed to compensate for temporary wage loss. TTD benefits are

designed to compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. Industrial
Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As

found, the Claimant meets al the criteria for TTD benefits and he has been TTD since June 3, 2011.

 
Burden of Proof on Temporary Total Disability

h.          On the issue of entitlement to TTD benefits, the Claimant bears the burden by preponderant

evidence.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985);

Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office,
24 P.3d  29 (Colo. App. 2000).  A “preponderance of the evidence” is that quantum of evidence that makes a

fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d

792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C.

No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d

1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a contested fact is more probable than its

nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant

has met his burden on TTD since June 3, 2011.

 
Unemployment Insurance Offset

 
i.          Section 8-42-103 (1) (f), C.R.S., provides for a 100% UI offset.  As found, the Claimant must

furnish the UI information to the Respondents within twenty (20) days of the date of this decision.  In the

meantime, the Respondents are not required to make any TTD payments until the correct weekly rate

thereof is ascertained.  Also, the Respondents are not obliged to file a new Final Admission of Liability (FAL)

unless they so choose.  They may simply pay TTD benefits at the correct net amount, after offsetting the UI

benefits and taking the credit for PPD benefits previously paid.  The aggregate UI offset and PPD credit may

be taken against retroactive TTD benefits due and payable as of the date of this decision.

 

ORDER
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            IT IS, THEREFORE, ORDERED THAT:

 

A.        The Claimant’s Motion for a Judgment in the Nature of a Directed Verdict is granted on the

issue of maximum medical improvement.  The Claimant is not at maximum medical improvement.

 

B.        The Respondents shall pay the Claimant temporary total disability benefits commencing June

3, 2011 and ongoing, paid at the admitted rate of $592.30 per week or $84.61 per day for a total of

$22,338.17 as of the date of hearing, February 21, 2012., less the aggregate unemployment insurance offset

and the aggregate permanent partial disability credit.  The Respondents are not required to make the

aggregate payment for retroactive temporary total disability benefits until a net amount is determined after

factoring in the aggregate unemployment insurance offset and the aggregate permanent partial disability

credit.  These benefits are ongoing, until termination thereof is warranted by law.

 

C.        The Respondents shall be entitled to an offset for unemployment insurance benefits received

by the Claimant. The amount of this offset shall be established by the parties.  The Claimant shall specifically

furnish unemployment benefit information to the Respondents within twenty (20) days of the date of this

decision.  The Respondents are not obliged to file a new Final Admission of Liability.  They may take simply

take the 100% unemployment insurance benefit offset.

 

D.        The Respondents are entitled to a credit for amounts previously paid for permanent medical

impairment, until such time as the Claimant again reaches maximum medical improvement.  The

Respondents may take an aggregate permanent partial disability benefit offset against retroactive aggregate

temporary total disability benefits.

 

E.        The Respondents shall pay the Claimant statutory Interest at the rate of eight percent (8%) per

annum on all amounts due and not paid when due.

 

F.         Any and all issues not determined herein are reserved for future decision.

 

            DATED this______day of March 2012.

 

EDWIN L. FELTER, JR.

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-056-07

ISSUES

            The issue determined herein is a medical benefit, specifically authorization of right shoulder surgery.

FINDINGS OF FACT

1.                   On January 2, 2007, claimant suffered an admitted work injury when he fell from his truck.  He

suffered injuries to his low back, neck, and right shoulder.  Treatment focused on claimant’s neck.

2.                  On November 29, 2007, Dr. Caughfield reexamined claimant and continued physical therapy,

although he stopped abduction exercises due to irritation of the rotator cuff.  Dr. Caughfield administered
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injections to the acromioclavicular (“AC”) joint and subacromial space.  Claimant received only temporary

symptom improvement.

3.                  Dr. Caughfield diagnosed right rotator cuff tendonopathy with impingement with temporary

response to injections.  He referred claimant to Dr. Roger Davis for orthopedic consultation on the right

shoulder.

4.                  On March 10, 2008, Dr. Davis examined claimant and concluded that claimant probably

suffered referred pain from trapezius spasms and cervical radiculopathy rather than true shoulder pain.

5.                  Treatment continued on claimant’s neck.  On August 4, 2010, claimant underwent C5-7 fusion

surgery.  He then underwent a post-surgical course of care.

6.                  In April 2011, claimant underwent a subacromial injection in his right shoulder.  He

subsequently reported only one to two days of reduced pain.

7.                  On May 6, 2011, Dr. Ghiselli reexamined claimant due to his neck surgery.  Dr. Ghiselli

recommended referral to Dr. Hewitt for treatment of the right shoulder.  Dr. Caughfield then referred claimant

to Dr. Hewitt.

8.                  On May 16, 2011, Dr. Hewitt examined claimant, who reported a history of no physical therapy

specifically directed at the shoulder and only one to two days of moderate improvement with the shoulder

injection the previous month.  Dr. Hewitt suspected a possible rotator cuff tear consistent with the mechanism

of work injury.  He recommended a magnetic resonance image (“MRI”) of the right shoulder.

9.                  The June 6, 2011, MRI showed a partial thickness tear of the supraspinatus in the right

shoulder.

10.              On July 13, 2011, Dr. Hewitt reexamined claimant and discussed treatment options, including

surgery on the right shoulder.  He recommended, however, delaying surgery on the right shoulder until

claimant fully healed from the cervical fusion surgery.

11.              On August 5, 2011, Dr. Ghiselli reexamined claimant and concluded that he had a solid fusion. 

He recommended treatment of the right shoulder by Dr. Hewitt.

12.              On August 22, 2011, Dr. Hewitt reexamined claimant and recommended surgery to explore

and repair the right rotator cuff tear.

13.              On September 2, 2011, Dr. Oster performed a medical record review for the respondents.  Dr.

Oster listed the records that he reviewed, which did not include the early treatment records following the

work injury.  Dr. Oster relied upon the rotator cuff tendonopathy portions of the Colorado medical treatment

guidelines for shoulder injuries.  He concluded that claimant did not have specific physical findings of

impingement or tendonopathy.  He also noted that he did not know that claimant had already received a

subacromial injection.  He also noted that claimant had not had any active therapeutic exercise for the right

shoulder.  Dr. Oster concluded that the requested right rotator cuff surgery was not medically necessary.

14.              On September 8, 2011, Dr. Caughfield reexamined claimant and diagnosed right rotator cuff

tendonitis with AC arthropathy and only transient improvement with injections of the AC joint and rotator cuff. 

He recommended orthopedic treatment of the right shoulder.

15.              Claimant has proven by a preponderance of the evidence that the right shoulder surgery

recommended by Dr. Hewitt is reasonably necessary to cure or relieve the effects of claimant’s admitted

work injury.  Dr. Caughfield had to restrict physical therapy due to irritation of the rotator cuff and he noted
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that claimant received temporary improvement with right shoulder injections.  Claimant has a chronic

shoulder condition that now probably requires surgery recommended by Dr. Hewitt.  Dr. Oster had an

incomplete set of medical records for his independent medical record review.  The opinions of Dr. Hewitt are

more persuasive than those of Dr. Oster.

CONCLUSIONS OF LAW

1.         Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759

P.2d 705 (Colo. 1988).  Claimant must prove entitlement to benefits by a preponderance of the evidence. 

The facts in a workers’ compensation case are not interpreted liberally in favor of either claimant or

respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-

fact, after considering all of the evidence, to find that a fact is more probably true than not.  Page v. Clark,

197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a preponderance of the evidence that

the right shoulder surgery recommended by Dr. Hewitt is reasonably necessary to cure or relieve the effects

of claimant’s admitted work injury.  The medical treatment guidelines in WCRP 17, exhibit 4, are binding on

the parties and providers.  Those guidelines, however, do not proscribe the rotator cuff surgery

recommended by Dr. Hewitt.  Respondents cited the guidelines for treatment of cuff tendonopathy, but Dr.

Hewitt diagnosed a partial thickness cuff tear, which has a different set of treatment guidelines.  Dr.

Caughfield had to restrict physical therapy due to irritation of the cuff and he noted that claimant received

temporary improvement with the injections.  Claimant has a chronic shoulder condition that now probably

requires surgery recommended by Dr. Hewitt. 

 

ORDER

            It is therefore ordered that:

1.         The insurer shall pay for the right shoulder recommended by Dr. Hewitt, according to the

Colorado fee schedule.

2.         All matters not determined herein are reserved for future determination.

3.         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see

section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 1, 2012                             

Martin D. Stuber

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
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STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-828-546-01

ISSUES

The issue before the ALJ is what constitutes reasonable and necessary  maintenance care for

Claimant's temporomandibular joint disorder.

 

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ enters the following Findings of Fact:

1.                  The Claimant was injured in a motor vehicle accident in New York State on March 4, 2010. The

Claimant testified that the motor vehicle in which she was a front seat passenger was struck in the side by

another vehicle traveling at about 45 mph, and the vehicle she was riding in went on to strike a light pole.

She was taken from the scene by ambulance to an emergency room at St. Luke’s Hospital. She complained

of immediate onset of jaw pain and other injuries to her left rib and left knee.

2.                  After she returned to Colorado Springs, the Claimant was assigned by the Respondents to see

Dr. Peterson, whose records reflect that she complained of significant jaw pain and difficulty opening her

mouth.

3.                  Dr. Peterson referred the Claimant to Dr. Rand Redfern, a dentist specializing in the treatment

of temporomandibular joint disorder ("TMD").

4.                  Dr. Redfern reviewed a bilateral MRI of the Claimant's temporomandibular joint which was

taken on April 21, 2010.  Dr. Redfern concluded from review of the MRI that she had suffered an internal

derangement of the joint, and he referred her to oral maxillofacial surgeon Dr. James D. Sexton. The

Claimant underwent arthroscopic surgery by Dr. Sexton on August 3, 2010.

5.                  Dr. Sexton’s records reflect that he assessed the Claimant with temporomandibular joint

disorders including adhesions, arthralgia, articular disc disorder, and degenerative joint disease.

6.                  Dr. Sexton in a report dated February 8, 2011 “encouraged [the Claimant] to continue her splint

therapy in [Dr. Redfern’s] office.” He additionally felt that physical therapy may be productive for the

Claimant. Dr. Sexton also reported that “[The Claimant has an anterior open bite. Certainly this aspect of her

skeletal situation should be considered and evaluated as further treatments are considered and initiated.”

7.                  Based upon the June 24, 2011 report of the division independent evaluation (DIME) by Dr.

Edwin Healey, the Respondents filed an Amended Final Admission of Liability admitting to "Grover Medical

as related to compensable injury."

8.                  In his DIME report of June 24, 2011 Dr. Healey concurred with two other authorized treatment

providers, Dr. Sacha and Dr. Hattem, that the Claimant will need ongoing medical maintenance care, and

that she should be seeing Dr. Redfern in follow-ups “at least for the next year to see if trigger point injections

of her masseter muscles, therapy and adjustment of the dental splints will result in stabilization of her chronic

bilateral termporomandibular joint pain and mastication problems.” Dr. Healey went on to state in his report

that, “She may require indefinite care by Dr. Redfern depending on her response to treatment.”

 

9.                  The Claimant testified at hearing that her recovery was hampered by "compartmentalized"
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authorizations for physical therapy, sometimes restricting the physical therapy just to her neck issues, other

times to her TMD. She testified that limiting physical therapy in that way had been detrimental to her

recovery.

10.              The Claimant further testified that, after her physical therapy was discontinued by the

Respondents in September of 2011, she suffered additional pain and discomfort, resulting in worsening of

her condition. The Claimant testified that, after no longer being able to get physical therapy in September,

she began seeing a chiropractor at her own expense.

11.              The Respondents' expert Dr. Berwick testified that he saw the Claimant one time on October 4,

2011. Dr. Berwick testified that upon measurement the Claimant’s mouth opening was only about 22

millimeters, which represented a significant decrease from her previous test results of 36 millimeters as

measured while she was undergoing therapy as recommended by Dr. Redfern that included physical therapy

and splints. Dr. Berwick informed the Claimant, in answer to her inquiry, that she would not be able to

undergo routine dental work without being sedated at this point.

12.              Dr. Berwick concurred with Dr. Redfern that the Claimant has an internal derangement ("open

mouth") as shown on MRI but disputed that the cause was the accident, and instead claimed that the internal

derangement/open mouth had been caused by her splint therapy.

13.              The authorized treating provider, Dr. Redfern testified that the splint therapy he utilized for the

Claimant's TMD was fundamental to her recovery and that, without it, she would suffer a significant set-back.

Dr. Redfern had referred the Claimant to physical therapy with physical therapist Joel Rauser. Dr. Redfern

testified that it was essential to the Claimant's maintenance care that she continue to undergo physical

therapy by a physical therapist with TMD experience, such as Joel Rauser, and that there is no way to

determine the precise length of time that physical therapy should continue. Dr. Redfern testified that the

Respondents' cutting off of TMD physical therapy in September 2011 had resulted in a decline in her

condition.

14.              The Respondents' expert, Dr. Berwick, testified that Joel Rauser, was an appropriate physical

therapist for treatment of TMD. Dr. Berwick also concurred in the use of splints for TMD, although he differed

in the number of hours they should be utilized (mostly at night) and the duration, which he felt should not be

indefinite.

15.              Both Dr. Redfern and Dr. Berwick concurred that the treatment of the Claimant’s open mouth

may require orthodontics, arthroscopic surgery or orthognathic surgery.

 

16.              Based upon a review of the medical records and the testimony provided at hearing, the ALJ

finds that Dr. Redfern and Dr. Berwick fundamentally agree as to the types of modalities that should be

utilized in post-MMI treatment of the Claimant, including physical therapy by Joel Rauser, splint therapy, as

well as the possibility of orthodontic work, arthroscopic or orthognathic surgery for the “open mouth”

condition, but they disagree on the current need for physical therapy, the length of time physical therapy

should be administered and the length of time, as well as the number of hours per day, that the Claimant

should be using splints. The ALJ finds that the opinions of Dr. Redfern, concerning the potential duration of

physical therapy and the use of splints to ameliorate the internal derangement, are more credible than Dr.

Berwick's.

17.              Dr. Berwick opined that the Claimant’s “open mouth,” or malocclusion, occurred “iatrogenically”

as a result of the splint therapy.

18.              The ALJ finds that the medical records and the testimony of the Claimant establish that it is
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more likely than not that the internal derangement, or "open mouth" resulted from the motor vehicle accident

rather than the splint therapy. The medical records are clear that the Claimant suffered immediate jaw pain

following the motor vehicle accident, that upon first seeing the Claimant on March 17, 2010, the ATP Dr.

Peterson opined in his report that her jaw appeared to have been “dislocated” and that the Claimant’s jaw

pain was so severe that it overshadowed her knee pain when examined by ATP Dr. Jinkins on April 13,

2010.

19.              Dr. Berwick, on the other hand, provided no evidence of when or under what circumstances the

internal derangement supposedly occurred, if it did not occur as a result of the impact in the motor vehicle

accident. The ALJ therefore finds that the opinions of ATP Dr. Redfern on this issue are more credible than

Dr. Berwick's.

CONCLUSIONS OF LAW

1.                  Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury. Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d

705 (Colo. 1988). The injured employee must establish by a preponderance of the evidence, the need for the

medical benefit is proximately caused by an injury arising out of and in the course of the employment. §8-41-

301(1)(c) C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000). A

"preponderance of the evidence" is that quantum of evidence that makes a fact, or facts, more reasonably

probably or improbable, than not. Page v. Clark, 592 P.2d 792 (1979); People v. MA, 104 P.3d 273 (Colo.

App. 2004). The determination of whether a particular treatment is reasonable and necessary is a question of

fact for the ALJ City & County of Denver School Dist 1 v.ICAO, 682 P.2d 513 (Colo. App. 1984).

2.                  In deciding whether an injured worker has met the burden of proof, the ALJ is empowered “to

resolve conflicts in the evidence, make credibility determinations, determine the weight to be accorded to

expert testimony, and draw plausible inferences from the evidence.” See Kroupa v. Indus. Claim Appeals
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir.

1977). The ALJ determines the credibility of the witnesses. Arenas v. Indus. Claim Appeals Office, 8 P.3d

558 (Colo. App. 2000).

3.                  The weight and credibility to be assigned evidence is a matter within the discretion of the ALJ.

Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). The same principles concerning

credibility determinations that apply to lay witnesses apply to expert witnesses as well. See Burnham v.
Grant, 24 Colo. App. 131, 134 P. 254 (1913). The fact finder should consider, among other things, the

consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness or

unreasonableness (probability or improbability) of a witness’ testimony and/or actions (this includes whether

or not the expert opinions are adequately founded upon appropriate research); the motives of a witness;

whether the testimony has been contradicted; and, bias, prejudice or interest. See Prudential ins. Co. v.
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder should consider an expert

witness’ special knowledge, training, experience or research (or lack thereof). See Young v. Burke, 139 Colo.

305, 338 P. 2d 284 (1959).

4.                  As found, the Claimant’s testimony was credible because it was consistent with the weight of

the medical evidence. As further found, the testimony of ATP Dr. Redfern was persuasive and more credible

than Dr. Berwick's, because it was founded on a thorough familiarity with the Claimant’s medical case and

supported by the medical reports of ATP's Dr. Sexton, Dr. Hattem, Dr. Peterson, and DIME physician Dr.

Healey.

5.                  Even if the ALJ were to accept the opinion of the Respondents' expert Dr. Berwick as to

causation of the internal derangement, which the ALJ specifically declines to adopt based upon its

determination of the credibility of the witnesses, injuries suffered in the course of authorized medical
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treatment are the liability of the insurer pursuant to the “quasi-course of employment doctrine.” Price Mine
Service v. Industrial Claim Appeals Office, 64 P.3d 936 (Colo.App. 2003); Excel Corp. v. Industrial Claim
Appeals Office, 860 P.2d 1393 (Colo. App. 1993); Ferrenburg v. Best Western Landmark Hotel, W.C. Nos. 4-

357-688, 4-386-527, 4-390-936, & 4-410-543 (Industrial Claim Appeals Office, December 22, 2000).

6.                  To the extent that the Respondents are requesting a change in authorized provider from Dr.

Redfern to another unspecified dentist, that issue was not endorsed in the Application for Hearing or in the

Response to the Application for Hearing and the ALJ declines to address that issue.

7.                  The ALJ concludes, based upon the ALJ's determination of credibility and the weight of the

medical records, that the Claimant has met her burden of proof by a preponderance of the evidence that ATP

Dr. Redfern's treatment, including splint therapy and continued physical therapy, are reasonable and

necessary to cure or relieve the Claimant from the effects of her TMD injury.

8.                  The ALJ further concludes that treatment of Claimant's open mouth/internal derangement is

also necessary to relieve the Claimant from the effects of the TMD suffered as a result of the motor vehicle

accident.

ORDER

            It is therefore ordered that:

1.                  The Respondent-Insurer is shall provide the maintenance treatment as recommended by Dr.

Redfern.

2.                  The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

3.                  All matters not determined herein, and not closed by operation of law, are reserved for future

determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

DATE: March 1, 2012 /s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-863-468-01
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ISSUES

1.         The following issues were raised for consideration at hearing:

A.        Whether Claimant suffered a low back injury on August 8, 2011;

B.        What is Claimant’s Average Weekly Wage (AWW);

C.        Whether Claimant is entitled to an order awarding indemnity benefits   commencing September 6,

2011, and continuing; and

D.        Whether Claimant is entitled to an order directing Respondents to pay            outstanding medical bills.

 

FINDINGS OF FACT

            Having considered the evidence presented at hearing, the following Findings of Fact are entered.

            1.         Claimant is a twenty-eight year old man who was employed with Employer.   In June 2011,

Claimant was assigned to work at -A-.

 

            2.         The evidence established that Claimant told his Employer both before and after his work injury

of August 8, 2011, that he never had prior Workers’ Compensation claims.  The credible and persuasive

evidence documents numerous other claims for compensation were filed by Claimant.  Claimant was not

credible about his past medical history.

 

            3.         Claimant had a workers’ compensation claim on April 25, 2006, with ___ to his right hand.  The

evidence established that Claimant received medical treatment.  Claimant admitted he was employed at ___,

but Claimant maintained that he never filed a claim for workers’ compensation or injured his right hand while

employed there. Claimant’s testimony in this regard is not credible in light of the documentary evidence.

 

            4.         The evidence further established that Claimant sustained three claims for workers’

compensation while employed at ___.  Claimant alleged an injury to his right hand and fingers, right

shoulder, neck and bilateral upper extremities on October 14, 2008, under W.C. No. 4-802-798. Claimant

also alleged an injury to his left hand and fingers on February 1, 2009, under W.C. No. 4-802-799, and an

injury involving the left hand and fingers on October 12, 2009, under W.C. No. 4-806-643.  Clamant received

medical benefits for these injuries and settled these three claims with ___ for $24,000.  

 

            5.         Claimant sustained an admitted work injury to his left wrist on August 8, 2011, while employed

by the above captioned Employer.  The parties dispute whether Claimant injured his low back in the work

injury.  Claimant reported several different mechanisms of injury to his low back. 

 

            6.         On August 8, 2011, Claimant reported the injury to his employer.  At that time, he filled out an

Employee Statement of Work Related Injury, which asked him what part of the body he injured.  Claimant

reported, “my left arm” and he did not report any back pain.  Claimant reported to Employer that he was

pulling a piece of steel and slipped from the top of the machine and fell on his left arm. 

 

            7.         Greeley Medical Clinic records, dated August 8, 2011, reflect that Claimant “sustained a

mechanical fall.  He caught himself on the left outstretched hand.  He then fell after that and caught himself

on his left elbow.  He fell from a height of three feet onto the ground.”  It was reported in the Greeley Medical

Clinic records that Claimant’s chief complaint was, “pain left wrist and left elbow.”  X-rays were taken of the

wrist, which were normal and he was prescribed use of a splint. Claimant failed to report any low back pain at
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this time.  There is no documentation in the medical records of any bruising or swelling of the low back. 

 

            8.         Neither Claimant’s report to the Employer nor the records from the Greeley Medical Clinic on

the date of injury mentioned that Claimant fell on his back. 

 

            9.         Claimant returned to Greeley Medical Clinic on August 11, 2011, just three days after the work

injury.  His chief complaint was, “Recheck of left wrist pain.”  He felt his wrist pain had improved but still failed

to report any back pain.  Medical records indicate that Claimant was not on any medications on August 11,

2011, that would have masked his symptoms of a low back injury. 

 

            10.       Claimant was seen again at the Greeley Medical Clinic on August 15, 2011.  At this

appointment Claimant described that “he was using a large pry bar while working at -A-through a temp

service.  He states he lost his balance and fell down.  As he fell down, he sustained a contusion and abrasion

to the left non-dominant wrist with this heavy pry bar.”   This report failed to describe a mechanism of injury

involving Claimant’s back.

 

            11.       On August 15, 2011, Claimant reported pain, swelling and significant weakness to his left hand

wrist.  Claimant had stopped taking his pain medication by that time because it was too strong and he tended

to oversleep with it.  Physician’s Assistant (P.A.) Dietz performed a physical examination of the left upper

extremity and documented this examination.  In filling out the form, M164, P.A. Dietz provided the following,

“WORK RELATED MEDICAL DIAGNOSIS: left wrist and hand contusions; left wrist/thumb sprain.”  This

report makes no mention of low back pain, prescriptions related to the low back pain, or recommendations as

a result of low back pain.  

 

            12.       Claimant testified that he actually did report low back pain to P.A. Dietz during his August 15,

2011, appointment and was given a booklet regarding home exercises to perform and a muscle relaxant.  

Dr. Douglas Scott credibly testified at hearing that Claimant’s assertion is unlikely because physician’s

assistants are more careful with their medical record preparation and err on the side of including information

provided by a patient in the medical record rather than excluding such information. 

 

            13.       Finally, on August 15, 2011, Claimant’s attorney filled out a Workers’ Claim for Compensation

for Claimant.  On that claim for compensation, Claimant’s attorney reported that Claimant’s injury was to the

“left wrist and thumb.”  The Workers’ Claim for Compensation did not indicate that Claimant experienced any

low back pain as a result of the work injury. This report conflicts with Claimant’s testimony that he

experienced low back pain two to four days after the work injury. 

 

            14.       On August 20, 2011, 12 days after the work accident, Claimant reported for the first time to

medical personnel that he fell onto his back.  

 

            15.       Claimant underwent an independent medical examination with Dr. Douglas C. Scott, M.D. at

Respondents’ request.    Claimant reported to Dr. Scott that he “fell with his feet up and landed on the plant

floor on his lower back with his left arm extended to his side and left wrist in hyperextension.  His weight was

placed upon the low back and the palm of his left hand.”  Because Claimant’s self-reported mechanisms of

injury are inconsistent, the ALJ finds Claimant’s description of the injury to Employer and his medical

providers on August 8, 2011, are more credible.

           

            16.       Dr. Scott credibly testified that had Claimant actually sustained a work injury to the low back,

he would have expected Claimant to experience low back pain immediately.  Additionally, he would have

anticipated that at the very latest, Claimant would have noted low back pain on August 11, 2011.  Instead,

Claimant did not report low back pain until August 20, 2011. 
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            17        Medical records document that Claimant reported low back pain to Dr. Nystrom on August 20,

2011.  Under chief complaint, Dr. Nystrom notes, “now having low back pain.” Additionally, the Order for the

X-ray of the lumbar spine on August 20, 2011, states, “fall at work 8-8-11 – New low back is hurting.”  

           

            18.       Claimant testified he began to experience low back pain approximately two to four days after

the work injury.  He testified that the pain started after he stopped taking Vicodin for his pain.   Claimant also

testified that he told his supervisor *B about his back pain on August 11, 2011.  This testimony is disputed by

*B who credibly testified that she became aware that Claimant reported back pain as part of his work injury at

the end of August. 

 

            19.       X-rays were taken on August 20, 2011, which showed no evidence of acute injury.  Dr. Scott

testified, “there is no evidence of an acute injury to the bony parts of the lumbar spine; i.e., no fracture to the

vertebral bodies or the transverse processes, the bony parts of the lumbar vertebrae.” An MRI of the lumbar

spine was also taken on September 3, 2011.  The MRI also demonstrated no signs of an acute injury. In fact,

the radiology department stated, “they could not correlate nerve symptoms in the right leg with MR findings,

so origin of this is still unclear for specific origin or pathology.”   

 

            20.       The totality of the credible and persuasive evidence presented at hearing failed to establish by

a preponderance of the evidence that Claimant suffered a low back injury on August 8, 2011. 

 
            21.       Claimant’s claim for temporary total disability benefits (TTD) is premised upon a determination

that he suffered a low back injury in the August 8, 2011, incident.  Since it is found that Claimant’s alleged

low back symptoms are not work related he is not entitled to TTD. 

 

            22.       Claimant contends that he is entitled to an increased AWW, which more accurately reflects

Claimant’s wages at and around the time of his injury at the Employer while working for -A-.  The ALJ agrees

with Claimant that his wages with -A- during the last four weeks of his employment prior to the work injury,

when Claimant worked full time and overtime, accurately reflects Claimant’s wages.  Claimant’s AWW is

$473.75.  

 

            23.       Respondents are liable for reasonable, necessary, and related medical benefits to cure and

relieve Claimant of the effects of the injury to his left wrist occurring on August 8, 2011.  In argument,

Claimant’s counsel represented that she was not able to obtain evidence of unpaid medical bills for the

treatment of Claimant’s left wrist.  However, it was asserted that some of Claimant’s medical bill for the left

wrist may remain outstanding.  Without more, it cannot be found that Claimant established by a

preponderance of the evidence that there exist specific medical bills for which Respondents are liable.

CONCLUSIONS OF LAW

            Having entered the foregoing Findings of Fact, the following Conclusions of Law are entered.

1.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to Employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979). 

 

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected
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evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d

385 (Colo. App. 2000).

 

3.            To sustain a finding in Claimant’s favor, the Claimant must do more than put the mind of the

trier of fact in a state of equilibrium. If the evidence presented weighs evenly on both sides, the finder of fact

must resolve the question against the party having the burden of proof. People v. Taylor, 618 P.2d 1127

(Colo. 1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989).

 

            4.         It is concluded that Claimant failed to establish by a preponderance of the evidence that he

suffered a low back injury in the course and scope of his employment for the Employer on August 8, 2011. 

Claimant’s reports of the mechanism of the August 8, 2011, injury were inconsistent and Dr. Scott’s credible

testimony did not support a determination that he had a low back injury.

 

            5.         Since Claimant failed to establish a low back injury, Claimant concedes in his post hearing

position statement that he is not entitled to TTD.

 

            6.         Claimant is entitled to an increased AWW based on wages earned for -A- during the four

weeks preceding the injury.  It is concluded that Claimant’s  AWW is $473.75.

 

            7.         The respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759

P.2d 705 (Colo. 1988).

           

            8.         Claimant seeks an order directing Respondents to pay medical bills for treatment of the left

wrist injury.  However, Claimant failed to present evidence of outstanding medical bills.  The record does

reflects that Respondents filed a General Admission of Liability on September 12, 2011, admitting liability for

medical benefits for Claimant’s August 8, 2011, work injury.  Thus, Respondents are liable for those

benefits.  
 

ORDER

            It is therefore ordered that:

            1.         Claimant’s claim for workers’ compensation benefits for a low back injury occurring on August

8, 2011, is denied and dismissed.

            2.         Claimant’s AWW is $473.75.

            3.         Respondents shall be liable for all reasonably necessary and related medical benefits for

Claimant’s left wrist injury occurring on August 8, 2011. 

            4.         The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

            All matters not determined herein are reserved for future determination.

            If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within
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twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED March 1. 2012

Margot W. Jones

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-831-061-01

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that she suffered

compensable injury arising out of and in the course of her employment with respondent employer?

FINDINGS OF FACT

1.                  Claimant was an activities assistant employed part-time by employer in its senior living facility. 

Claimant’s job duties included spending time with residents, performing activities, exercising, watching

movies and coloring.  Claimant testified that her job required her to complete paperwork that documented the

patient’s charts and completing assessments of new patients.  Claimant testified she would normally

complete this paper work during her lunch hours or would come in after hours.

 

2.                  Claimant testified that the assessments are for new residents.  The assessments document

information of the new residents that allow the employees to get to know the new resident.  The

assessments include information regarding the new resident’s marital status, where they are from, what their

interests are and their birthdate.

 

3.                  Claimant testified that her employer required her to clock out at 3:00 p.m.   Claimant testified

that on July 25, 2010 she completed her work duties and clocked out at approximately 3:10 p.m. and began

working on documenting the patient’s charts.  Employer’s time cards document that claimant worked from

8:30 a.m. until 3:00 p.m. with a half hour taken for lunch on July 25, 2010.  Claimant testified that she came

out of the activity center room and had not completed the assessments, so she went to get the new patient

“face sheets” from a clip board located behind the nurses’ station.  Claimant testified that the assessments

she was going to complete were assigned to a co-worker, but claimant had agreed to complete the

assessments for the co-worker. 

 

4.                  Claimant testified she slipped on the floor while going around the nurse’s station and had her

right leg shoot out in front of her, while her left leg went out behind her.  Claimant testified that she slipped

and fell at approximately 5:00 p.m.

 

5.                  Claimant fractured her tibia in the fall and was taken by ambulance to the emergency room

(“ER”) at Montrose Memorial Hospital.  Claimant reported to the ER physicians that her injury occurred when

she slipped and fell at work.  The ER records document claimant arriving in triage at 1700 hours (5:00 p.m.). 

The ALJ finds that the medical treatment claimant received at the ER was reasonable and necessary to cure
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and relieve claimant from the effects of the injury.

 

6.                  Claimant testified that the assessments have to be completed within three days of the resident

arriving at the facility and claimant was working on assessments that had to be completed by Monday when

she fell on July 25, 2010.  Claimant testified she had to complete five (5) assessments on the day she was

injured.

 

7.                  Claimant’s supervisor, *C, testified at hearing in this case.  *C testified that claimant’s job

duties included assessment paperwork, but testified that claimant would have only had one assessment to

perform over the weekend.  *C testified that when an employee is finished with her work she is to clock out

and go home and that employer has a “no loitering” policy.  *C testified that it was not uncommon for

employees to not finish their paperwork.  However, *C testified she was unaware of co-workers asking

claimant to finish the paperwork they had been assigned and described this as uncommon.

 

8.                  *C confirmed that the assessments are to be finished within 3 to 5 days and noted that the

assessments were usually completed and on her desk by Monday.   *C testified that claimant was not

allowed to look in the residents’ medical charts for any information.

 

9.                  On rebuttal, claimant testified she did not look in the residents’ medical charts, but simply

obtained the face sheet that was need for completion of the assessment.  The ALJ notes that *C testified that

the face sheets would be provided by her to the employee who was assigned to complete the assessment. 

The ALJ credits this testimony and the testimony of the claimant that the assessments she was working on

were originally assigned to her co-worker.  The ALJ finds that the conduct of the claimant in going to the

nurses’ station to retrieve the face sheets is reasonable under the circumstances of this case.

 

10.              The ALJ finds claimant’s testimony credible that she was completing assessments for employer

at the time she slipped and fell.  The ALJ notes that while *C testified it was uncommon for claimant to

complete the paperwork of a co-employee, claimant’s testimony that she was performing work duties for a

co-employee is found to be credible and persuasive.  The ALJ further credits the testimony of the claimant

and finds that claimant’s actions from the time she had clocked out to the time of her injury involved

performing duties associated with her employment, naming completing paper work assigned as a part of her

employment.

 

11.              Respondents argue that claimant’s claim is not compensable because the injury occurred two

hours after she had clocked out of work.  However, merely because claimant was not “on the clock” at the

time of the injury is not dispositive of the issue of compensability. 

 

12.              The ALJ credits the testimony of the claimant and finds that claimant was performing job duties

for employer at the time of the injury.  The ALJ concludes that claimant’s injury therefore arose out of and in

the course of her employment with employer.  The mere fact that claimant was not “on the clock” at the time

the injury occurred is not sufficient to take claimant out of the course of her employment based on the facts

of this case.

 

13.              Respondents cite to case law that extends the employment relationship to a reasonable period

of time before and after the claimant’s work shift and argue that two hours is not a reasonable period of time. 

However, claimant in this case continued to perform job duties required by the employer during the time

period after she clocked out from work for employer.  While respondents argue that this makes claimant a

“volunteer”, the ALJ is not persuaded that claimant’s willingness to stay after work to complete her

assignment takes her out of the course and scope of her employment with employer. 

 

14.              The ALJ credits the testimony of the claimant and determines that claimant has proven that it is
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more likely than not that she was performing job duties for employer at the time of her injury.  Specifically,

the ALJ concludes that claimant was retrieving a file in order to complete assessments as part of her job

duties for employer.  Therefore, the ALJ finds claimant has proven that it is more likely than not that she

suffered a compensable injury arising out of and in the course of her employment with employer.
CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case

is decided on its merits.  Section 8-43-201, supra.

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

3.                  A compensable industrial accident is one that results in an injury requiring medical treatment or

causing disability.  The existence of a preexisting medical condition does not preclude the employee from

suffering a compensable injury where the industrial aggravation is the proximate cause of the disability or

need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensable if it

“aggravates accelerates or combines with“ a preexisting disease or infirmity to produce disability or need for

treatment.  See H & H Warehouse v. Vicory, supra.

4.                  In Colorado, only injuries arising out of and in the course of employment are compensable

under the Workers’ Compensation Act.  See Section 8-41-301(1), C.R.S.; Price v. Industrial Claim Appeals
Office, 919 P.2d 207, 2120(Colo. 1996).  The terms “arising out of” and “in the course of” are not

synonymous, and both conditions must be proven in order to establish entitlement to workers’ compensation

benefits.  In re Question Submitted by U.S. Court of Appeals, 759 P.2d 17, 20 (Colo. 1988). 

5.                  In order to satisfy the course of employment requirement, claimant must show that the injury

occurred within the time and place limits of her employment and during an activity that had some connection

with her job function.  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991).  The time limits of the

employment include a reasonable interval before beginning or after termination of a work shift while leaving

the premises, collecting pay, or retrieving work clothes, tools or work materials.  See, e.g., Ventura v.
Albertsons, Inc., 856 P.2d 35, 38 (Colo. App. 1992) (claimant injured 15 minutes after conclusion of work

shit, on employer’s premises while waiting to leave work site was found to be compensable); Industrial
Commission v. Hayden Coal Co., 155 P.2d 158 (Colo. 1944) (claimant injured 30 minutes before start of

shift, on employer’s premises while on his way to check in was found to be compensable).

6.                   Respondents point to the fact that claimant was injured two hours after she “clocked out” of her

shift with employer as evidence that the injury did not occur in the course of her employment.  However, the

evidence presented at the hearing was that the injury occurred on the employer’s premises while claimant

was walking to the nurses’ station.  The credible evidence at hearing demonstrates that claimant remained

on the employer’s premises after clocking out and continued to perform duties for employer associated with

her employment. 
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7.                  As found by the ALJ, claimant credibly testified that she was walking to the nurses’ station to

get a chart to complete patient assessments that were required by her employer.  As found, the mere fact

that claimant was performing this duty after having “clocked out” is not sufficient to establish that claimant

was not in the course of her employment with employer, even though the action was taking place two hours

after claimant clocked out.  The ALJ notes that claimant was injured on the employer’s premises and the

credible evidence demonstrates that claimant’s activities after clocking out all revolved around her

employment duties for employer.

8.                   The definition of “arising out of” is narrower than the definition of “in the course of”.  Popovich
v. Irlando, 811 P.2d 379, 383 (Colo. 1991).  An injury only arises out of employment “when it has its origin in

an employee’s work-related functions and is sufficiently related thereto as to be considered part of the

employee’s service to the employer in connection with the contract of employment.”   Id.

9.                  Respondents argue that claimant was not to go to the nurses’ station or to look at the

resident’s charts and therefore, claimant’s actions prior to her slip and fall did not arise out of her

employment with employer.  However, as found by the ALJ, claimant was completing assessments for her

co-worker.  Therefore, while *C testified claimant would have no need to obtain the residents’ charts to

complete her assessments, this presumes that claimant would have the necessary face sheets needed to

complete the paperwork she was working on.  As found, claimant’s testimony that she was headed to the

nurses’ station to get obtain the face sheets from the charts is credible and persuasive.  The ALJ finds that

claimant’s actions in this case are within the reasonable actions of an employee performing work for the

employer and are not so far outside the expected reasonable actions of the employee to take her outside the

expected actions of her employment to find that claimant’s injury did not arise out of her employment with

employer.

10.              Respondents also argue that claimant was a “volunteer” at the time of her injury, and therefore,

claimant’s injury is not compensable. The ALJ is not persuaded.  Claimant was employed with employer at

the time of her injury.  Claimant was scheduled to work until 3:00 on the day of her injury.  Claimant’s job

duties included completing assessments for new residents.  Claimant agreed to complete additional

assessments that had not been completed by a co-worker. 

11.              The mere fact that claimant was completing the assessments assigned to a co-worker after

she had clocked out of work while on employer’s premises does not make her a “volunteer” for employer. 

There is no requirement that claimant actually be paid for the work she is completing at the time she is

injured in order for her injury to be compensable.  Based on the foregoing findings that claimant’s injury

arose out of and in the course of her employment with employer, the ALJ rejects respondents’ argument that

claimant was in the status of a volunteer at the time of the injury thereby taking her out of the employer-

employee relationship with employer.  The ALJ finds that this argument goes more toward the “arising out of”

element of claimant’s burden of proof for finding this injury compensable, than an argument that claimant was

in volunteer status at the time of her injury.  As such, the ALJ rejects this argument.

ORDER

            It is therefore ordered that:

1.                  Respondents shall pay for claimant’s medical treatment with Montrose Memorial Hospital that

was reasonable and necessary to cure and relieve claimant from the effects of her industrial injury.

2.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your
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Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 2, 2012

Keith E. Mottram

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-628-980-05

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that the emergency room

(“ER”) visit to Southwest Memorial Hospital on January 20, 2010 was reasonable, necessary and authorized

maintenance medical treatment related to her September 7, 2004 industrial injury?

Ø                  Whether claimant has proven by a preponderance of the evidence that the medical treatment

claimant received from Dr. Silva on December 15, 2010 is reasonable and necessary maintenance medical

treatment related to her September 7, 2004 industrial injury?

Ø                  Whether claimant has proven by a preponderance of the evidence that the electromyelogram

and nerve conduction study (“EMG/NCS”) claimant underwent under the auspices of Dr. Silva on January 4,

2011 is reasonable and necessary maintenance medical treatment related to her September 7, 2004

industrial injury?

Ø                  Whether respondents have proven by a preponderance of the evidence that Dr. Silva’s office

failed to comply with Workers’ Compensation Rules of Procedure (“W.C.R.P.”) 16-7 with regard to timely

submitting the bill for the December 15, 2010 medical appointment and are therefore, not responsible for the

cost of the medical treatment provided by Dr. Silva?

Ø                  Whether respondents have proven by a preponderance of the evidence that Dr. Silva failed to

obtain required preauthorization for the EMG/NCS study and are therefore, not responsible for the cost of the

EMG/NCS study provided by Dr. Silva?

Ø                  The parties stipulated prior to the hearing that Dr. Pyle and Dr. Silva are authorized physicians

on the claim.  Respondents reserved the right to dispute that the treatment provided by the physicians was

not authorized.

FINDINGS OF FACT

1.                   Claimant suffered an admitted injury while employed with employer on September 7, 2004. 

Claimant’s injury involved her cervical, thoracic and lumbar spine.  Claimant was eventually placed at

maximum medical improvement (“MMI”) on August 11, 2006 and provided with a permanent impairment
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rating of 26% whole person by Dr. Pyle.  In Dr. Pyle’s impairment rating report, he noted that claimant had

not undergone nerve conduction studies, but noted that he believed this was based on the consensus

opinion that claimant’s pain was myofascial in nature and not neurologic in nature.  With regard to post-MMI

medical benefits, Dr. Pyle opined that claimant would need maintenance psychiatric treatment to maintain

her level of activity in social and interpersonal relations, as well as activities of daily living, and also for pain

management.  Dr. Pyle opined claimant would need physician office visits for follow-up pain control

management and evaluation.

 

2.                  Respondents filed a final admission of liability (“FAL”) admitting for the impairment rating by Dr.

Pyle on October 6, 2006.  Respondents FAL also provided an admission for post-MMI medical benefits. 

After being placed at MMI, claimant continued to treat with Dr. Pyle.

 

3.                  Claimant testified that on January 20, 2010 she was opening the front door when she felt a

“pop” in her neck and could not use her arm.  Claimant testified she called Dr. Pyle’s office to get an

appointment but was informed that no immediate openings were available.  Claimant testified that someone

in Dr. Pyle’s office suggested to her that she should go to the ER.  Claimant then took herself to the ER.

 

4.                  The ER records document claimant reporting a sudden onset of pain after opening her front

door.  The ER physician noted claimant had chronic numbness in her left arm and diagnosed claimant with

“acute on chronic back pain”.  The ER physician took x-rays of claimant’s lumbar spine and provided

claimant with a prescription for Dilaudid to be taken for severe pain.  Claimant was instructed to follow up

with Dr. Pyle either later in the week or early in the next week.

 

5.                  While the veracity of claimant’s testimony that she contacted Dr. Pyle’s office prior to going into

the ER can be called into question, her testimony is consistent with prior medical records from Dr. Pyle in

which claimant reports being unable to wait for her appointment time because of pain (October 23, 2008). 

Therefore, the ALJ finds the testimony of claimant credible that she attempted to obtain an appointment with

Dr. Pyle prior to proceeding to the ER.

 

6.                  After claimant’s ER visit, Claimant was evaluated by Dr. Pyle on September 15, 2010.  Dr. Pyle

reported claimant’s pain recently flared for no apparent reason.  Dr. Pyle noted claimant distressed, tearful,

moderately uncomfortable and depressed.  Dr. Pyle noted that he did not believe claimant had a surgical

problem and, rather than pursue higher doses of pain medication, recommended claimant pursue counseling.

 

7.                  Claimant returned to Dr. Pyle on November 3, 2010 with complaints of numbness in her upper

extremities.  Dr. Pyle noted that claimant had these complaints had existed before but had resolved

spontaneously.  Dr. Pyle further noted that a work up six years ago had failed to identify a clear diagnosis for

these symptoms.  Dr. Pyle recommended that because claimant’s numbness was so uncomfortable and

disconcerting, he recommended another magnetic resonance image (“MRI”) of the cervical spine and

neurodiagnostic studies.

 

8.                  Claimant underwent an MRI of her cervical spine on November 11, 2010 and returned to Dr.

Pyle on November 24, 2010.  Dr. Pyle noted that the MRI showed definite evolution of disc involvement and

diagnosed claimant with displacement of cervical intervertebral disc without myelopathy.  Dr. Pyle referred

claimant to Dr. Silva for follow up.

 

9.                  Claimant was initially seen by Dr. Silva on December 15, 2010.  Claimant had previously

treated with Dr. Silva in the course of her workers’ compensation claim, but had not been evaluated by Dr.

Silva since June 18, 2008.  Dr. Silva noted claimant continued to report of pain through the mid cervical

region extending into the bilateral upper extremities with reports of increased difficulty with grasping

activities.  Dr. Silva noted the new MRI showed a small left paracentral disc protrusion of the C6-7 level that
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contacted the anterior aspect of the thecal sac with chronic degenerative disc changes at the C5-6 level.  Dr.

Silva recommended claimant undergo an electromyelogram and nerve conduction study (“EMG/NCS”).  Dr.

Silva noted that the EMG/NCS would provide them with “good objective data so we can move forward with

surgical considerations if necessary”.  Copies of the report were noted to have been sent to claimant’s

attorney and insurer.

 

10.              The EMG/NCS was performed by Dr. Silva on January 4, 2011.  The EMG/NCS was found to

be an abnormal electrophysiologic study that demonstrated fairly mild ulnar motor conduction velocity

through the right elbow segment that was suggestive of a very mild or early right ulnar compressive

neuropathy at the elbow.  Based on the results of the EMG/NCS, Dr. Silva referred claimant to Dr. Tice on

January 20, 2011.

 

11.              Dr. Tice evaluated claimant on January 25, 2011.  Dr. Tice noted that claimant reported that

bending her neck, particularly to the right bothered her.  Dr. Tice performed a thorough physical examination

and provided claimant with a diagnosis of a possible cervical radiulopathy, mild right ulnar neuropathy, along

with a litany of other maladies.  Dr. Tice noted that on his nuerological examination, he found very little in the

way of weakness and no clear cut sensory abnormalities, but did noted that claimant has symptomatology of

a cervical radiculopathy with her pain in her shoulder.  After reviewing claimant’s MRI from November, 2010,

Dr. Tice issued an addendum that recommended claimant proceed with selective nerve root injections before

proceeding with surgery.

 

12.              Claimant presented at hearing the testimony of Ms. Nieman, the medical assistant and billing

officer for Dr. Silva.  Ms. Nieman testified that when claimant came back under the care of Dr. Silva through

the referral from Dr. Pyle, she submitted the bill for claimant’s EMG/NCS study performed on January 4,

2011 to insurer.  The date the bill was submitted to insurer was January 10, 2011 and the bill was submitted

on a Health Insurance Claim (“HCFA”) form.  Ms. Nieman testified that when she printed out the bill, she

noticed that the address on the bill was not the correct address for insurer, so she hand wrote on the bill the

correct address.  Ms. Nieman testified that she was aware that the address was incorrect because Dr. Silva’s

office deals with workers’ compensation injuries on a regular basis and she was aware that medical bills for

the insurer went to a different address than the one that was automatically printed on the bill.  Ms. Nieman

testified that prior to performing the EMG/NCS, no one from Dr. Silva’s office sought pre-authorization from

insurer for the diagnostic test.  Ms. Nieman further testified that as far as she was aware, she did not need to

obtain pre-authorization for the EMG/NCS study.  The bill for the EMG/NCS totaled $1,634.00 prior to being

adjusted pursuant to the medical fee schedule.

 

13.              On January 28, 2011, insurer, through Mr. Whiting, the adjuster assigned to this case, issued a

denial for the medical bill.  The reasons stated on the denial include that the treatment was not authorized,

and that the date of service was not related to the above captioned claim.  The denial letter references an

attached document and the ALJ determines based on the writing on the bottom of the hearing submissions

that the enclosed document is the January 4, 2011 HCFA form.

 

14.              Ms. Nieman testified she submitted a bill for the December 15, 2010 appointment with Dr. Silva

on February 3, 2011.  The bill submitted into evidence dated February 3, 2011 contains the same

handwritten corrections to the address at the top of the form as the January 10, 2011 HCFA form with the

exception of the zip code missing from February 3, 2011 form.  Ms. Nieman testified she submitted this bill to

the Lexington, Kentucky address.

 

15.              Ms. Nieman testified that after Dr. Silva failed to receive payment for either the December 15,

2010 appointment or the January 4, 2011 EMG/NCS study, she attempted to contact the insurer, claimant’s

attorney and respondents’ attorney to determine how to get payment for the services rendered.  Ms. Nieman

began calling the parties involved on April 4, 2011 and the handwritten notes from Ms. Nieman reflect that
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she began contacting the parties involved in order to obtain payment for the services rendered during this

time frame.  In attempting to have the bills paid, Ms. Nieman spoke with Mr. Whiting in April 2011.  Mr.

Whiting suggested claimant told her to re-submit the bills and suggested she call claimant’s attorney.  Ms.

Nieman also contacted respondents counsel in this series of phone calls in an attempt to secure payment of

the medical bills.

 

16.              Based on inquiries from Ms. Nieman, and the denial of Dr. Silva’s January 4, 2011 EMG/NCS

bill, claimant’s counsel faxed to Mr. Whiting a copy of the referral from Dr. Pyle to Dr. Silva, along with the

patient ledger showing the office visit of December 15, 2010 and the EMG study of January 4, 2011. 

Claimant’s counsel explained that the total outstanding bill for the services by Dr. Silva was $1,971.00.  The

ALJ notes that this total amount does not take into account the Colorado Medical Fee Schedule.

 

17.              Insurer replied to the fax from claimant’s counsel by sending a fax on April 25, 2011 noting that

the medical bill was not submitted on an itemized HCFA form and requesting the corresponding medical

records to be submitted with the bill. 

 

18.              Mr. Whiting replied to claimant’s counsel on April 26, 2011 noting that W.C.R.P. 16 “specifies

that the provider needs to pre-authorize treatment and that failure to do so may result in denial of the bill”. 

Mr. Whiting further noted that the results of the EMG demonstrated mild ulnar compressive neuropathies at

the elbow and noted that the elbows are not a compensable portion of the workers’ compensation claim.

 

19.              Ms. Nieman testified she re-submitted the medical bills to insurer on June 21, 2011.  HCFA

forms with the correct mailing address for employer were entered into evidence at hearing bearing the date

of June 21, 2011.  Insurer denied the medical bills on July 6, 2011 based on the fact that the medical bills

were not submitted within 120 days as required pursuant to W.C.R.P. 16-7.  Ms. Nieman again contacted

insurer and was advised to re-submit the bills and see what happens.  Ms. Nieman refaxed the bills to

insurer on July 14, 2011.  Ms. Nieman confirmed that the bill for the EMG/NCS on January 4, 2011 was

eventually paid for by insurer on or about May 2011.

 

20.              Mr. Whiting testified at hearing that he is located in insurer’s office in Salt Lake City, Utah.  Mr.

Whiting testified that medical bills for insurer are sent to a central processing center in Lexington, Kentucky

where the bills are scanned into a computer system for insurer and sent electronically to the file.  Ms. Whiting

testified that he did not receive the bill dated February 3, 2011.  Mr. Whiting testified that the first time he

received the bill for the December 15, 2010 date of service on a proper HCFA form was on June 24, 2011.

 

21.              Mr. Whiting testified at hearing the he denied the medical bill for the EMG/NCS.  Mr. Whiting

testified that to his knowledge the bill remained unpaid.  Mr. Whiting confirmed that a payment had been

issued that corresponded to Ms. Nieman’s receipt of payment, but testified he believed that bill was for the

MRI scan and not the EMG.

 

22.              The ALJ finds the testimony of Ms. Nieman to be credible and persuasive and finds the

testimony supported by the records entered into evidence.  The ALJ finds the testimony of Ms. Nieman more

credible than the contrary testimony of Mr. Whiting.  Notably, with regard to the conflict over whether

payment was made for the EMG/NCS, the ALJ notes that the MRI scan was not performed by Dr. Silva’s

office, and therefore, any payment for the MRI scan would not have been made to Dr. Silva, nor would Ms.

Nieman have any knowledge of such a payment being made by insurer.

 

23.              Much of this case involving the denial of the medical bill for the December 15, 2010 office visit

revolves around whether the February 3, 2011 medical bill was sent by Ms. Nieman.  While Mr. Whiting

testified to having not received the February 3, 2011 HCFA form from Dr. Silva’s office, the ALJ credits the

testimony of Ms. Nieman as credible and persuasive that the medical bill was sent to the appropriate
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address.  The ALJ notes that the medical bill is printed up with the date that the bill is submitted on the

bottom of the bill.  The February 3, 2011 bill is significantly similar to the January 10, 2011 medical bill that

insurer admits receiving.  The bill is also significantly similar to the June 24, 2011 medical bill that insurer

admits receiving.

 

24.              The ALJ credits the testimony of Ms. Nieman and finds that the February 3, 2011 medical bill

was sent to insurer by Ms. Nieman.  While Mr. Whiting testified that he has never missed a medical bill that

has been scanned into the office in Kentucky, nothing in W.C.R.P. 16-7 requires that insurer receive the

medical bill within 120 days.  In this case, once it is resolved that the medical bill was submitted by the

provider within 120 days, the defense to paying the bill for failure to timely submit the bill is extinguished.

 

25.              However, even assuming that the medical bill was not sent by the provider on February 3,

2011, the ALJ finds extenuating circumstances in this case prohibit the denial of the medical bill for failing to

timely submit the bill.  In this case, Ms. Nieman contacted the insurer and the attorney’s involved in early

April, 2011 in an attempt to have the medical bill paid.  The ALJ notes that claimant’s attorney faxed a letter

to Mr. Whiting on April 14, 2011 that mentioned the unpaid EMG/NCS bill and the December 15, 2010

appointment.  The correspondence properly noted the amount of both bills in the fax cover sheet and

requested a response.  The ALJ further notes that April 14, 2011 is 120 days after the December 15, 2010

appointment and is therefore within the allotted time period set forth in W.C.R.P. 16-7.  Mr. Whiting

responded personally to claimant’s counsel inquiry on April 26, 2011.  Although the response letter did not

address the December 15, 2010 office visit, it is presumed by the finder of fact that Mr. Whiting was aware of

the December 15, 2010 office visit as it was addressed by claimant’s counsel in the April 14, 2011 letter from

claimant’s counsel and Mr. Whiting’s response appears to be in direct reference to the April 14, 2011 letter.

 

26.              Respondents argue in their position statement that February 3, 2011 HCFA form entered into

evidence by claimant is questionable because it is not contained in the file from Dr. Silva, while the January

10, 2011 HCFA form is contained in the hearing exhibit identified as Dr. Silva’s file.  However, the ALJ notes

that claimant’s exhibit that is identified as Dr. Silva’s medical file only contains the January 10, 2011 HCFA

form that was returned as an attachment to Dr. Silva with the explanation from insurer that it would not be

paid because there was no preauthorization for the procedure and it was not related to claimant’s workers’

compensation claim.  The original January 10, 2011 HCFA form was not contained in the file, just as the

February 3, 2011 HCFA form was not contained in the file.  Therefore, the fact that the February 3, 2011

HCFA form was not in the file from Dr. Silva is consistent with the other original HCFA forms not being

contained in the file either.

 

27.              The ALJ credits the medical reports from Dr. Pyle, Dr. Silva and Dr. Tice and finds that the

December 15, 2010 evaluation with Dr. Silva and the January 4, 2011 EMG/NCS were reasonable and

necessary medical treatment designed to maintain the claimant at maximum medical improvement.  While

Mr. Whiting indicated in his denial letter that the EMG demonstrated issues involving claimant’s elbow, the

EMG/NCS study was designed to determine if there was any radicular component to claimant’s condition

based on the new findings on the recent cervical spine MRI.  The ALJ notes that claimant’s treatment

discussions with Dr. Silva and Dr. Tice involved primarily her cervical spine and finds that this treatment is

directly related to her September 7, 2004 industrial injury.

 

28.              The ALJ credits the testimony of claimant at hearing and finds that the ER visit was authorized

emergency treatment based on her instruction from Dr. Pyle’s office when she called for an appointment to

seek treatment in the ER.  The ALJ notes that while Mr. Whiting testified that emergency treatment is not

covered under post-MMI medical care, this blanket statement is not supported by case law involving

Colorado Workers’ Compensation cases.  The ALJ further finds that under the limited situation presented

before the ALJ in this case involving the January 20, 2010 ER visit, claimant has proven that it is more

probable than not that she was under a bona fide emergency when she sought treatment with the ER.  The
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ALJ credits the testimony of the claimant that she sought treatment with Dr. Pyle but was unable to obtain an

appointment and was directed by Dr. Pyle’s office to the ER in support of this finding.

 

29.              The ALJ takes into consideration the fact that January 20, 2010 was a Wednesday in

concluding that claimant was under a bona fide emergency.  The ALJ also finds that claimant had sought

treatment in the ER in the past on weekdays.  However, the ALJ finds that the specific ER visit by claimant

on January 20, 2010 was a bona fide emergency based on the facts as presented at hearing.

 
CONCLUSIONS OF LAW

1.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S. 2004.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all

of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d

792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the

rights of the injured worker or the rights of the employer.  Section 8-43-201, supra.  A Workers’

Compensation case is decided on its merits.  Section 8-43-201, supra.

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  Respondents are liable for authorized medical and hospital treatment reasonably necessary to

cure and relieve an employee from the effects of a work related injury.  Section 8-42-101, C.R.S.; see Sims
v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  “Authorization” refers to the physician’s

legal authority to treat, and is distinct from whether treatment is “reasonable and necessary” within the

meaning of Section 8-42-101(1)(a), C.R.S. 2008.  Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-437

(January 3, 2008). “[A]n employee may engage medical services if the employer has expressly or impliedly

conveyed to the employee the impression that the employee has authorization to proceed in this fashion….” 

Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985), citing, 2 A. Larson, Workers’
Compensation Law § 61.12(g)(1983).

4.                   The need for medical treatment may extend beyond the point of maximum medical

improvement where claimant requires periodic maintenance care to prevent further deterioration of her

physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  As noted above,

respondents admitted for ongoing maintenance care in their final admission of liability.

5.                   While the Colorado Workers’ Compensation Act does not provide an exception to the

employer’s right to choose the treating physician, courts, following the clear majority rule, have long

recognized an exception for emergency treatment.  See Sims v. Industrial Claim Appeals Office, 797 P.2d

777 (Colo. App. 1990); see also, 5 Larson, Workers’ Compensation Law § 95.02 (2006).  The question in this

case becomes whether claimant was under a bona fide emergency when she sought treatment in the ER on

January 20, 2010.

6.                  As found, the ALJ credits the testimony of the claimant that she attempted to obtain treatment
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with Dr. Pyle and was directed by Dr. Pyle’s office to seek treatment in the ER due to the fact that Dr. Pyle

did not have any openings to deal with her current level of complaints.  The ALJ finds that claimant has

proven by a preponderance of the evidence that under the circumstances of this particular incident, she was

under a bona fide emergency when she sought the medical treatment in the ER.

7.                  As stipulated by the parties, claimant’s authorized treating physician is Dr. Pyle.  Dr. Pyle

referred claimant to Dr. Silva in November 2010.  Dr. Silva had previously treated claimant with regard to this

case.  As stipulated, Dr. Silva is authorized to treat claimant in this case.  Dr. Silva examined claimant on

December 15, 2010 and, based on the recent MRI, determined an EMG/NCS study was appropriate.  The

EMG study was performed on January 4, 2011.

8.                   As found, the treatment provided by Dr. Silva on December 15, 2010 was focused on

claimant’s cervical spine and was the result of new findings depicted on the most recent MRI.  As found, the

EMG/NCS study was performed to determine if claimant’s cervical spine condition was related to her

symptoms in her upper extremity and therefore, related to her September 7, 2004 industrial injury.  As found,

based on the results of the EMG/NCS study, claimant was referred by Dr. Silva to Dr. Tice for an opinion with

regard to potential surgery on claimant’s cervical spine.  As found, the treatment provided by Dr. Silva, Dr.

Pyle and Dr. Tice is reasonable and necessary treatment to claimant’s cervical spine related to her

September 7, 2004 industrial injury.

9.                  As found, Dr. Silva’s office issued a bill to insurer for the January 4, 2011 EMG/NCS study on

January 10, 2011.  Respondents denied liability for the bill on January 28, 2011 based on a lack of prior

authorization.  As found, the ALJ credits the testimony of Ms. Nieman that this bill was eventually paid.  The

ALJ does not rely on the evidence that this bill was paid as an admission of liability for the remaining bills.

10.              Respondents also argued at hearing that the EMG/NCS was denied because no prior

authorization was received prior to the study being performed.  In the unlikely event that the EMG/NCS bill is

still in dispute (which may be true based on the testimony of Mr. Whiting and the fact that respondents raised

this issue in their post-hearing position statement) the ALJ concludes that prior authorization for the

EMG/NCS was not necessary in this case to ensure payment where the treatment is reasonable, necessary

and related to the industrial injury. 

11.              W.C.R.P. 16-9(A) provides that prior authorization for payment shall be requested by the

provider when:

(1)   A prescribed service exceeds the recommended limitations set forth in the medical treatment guidelines;

(2)   The medical treatment guidelines otherwise require prior authorization for that specific service;

(3)   A prescribed service is identified within the medical fee schedule as requiring prior authorization for

payment; or

(4)   A prescribed service is not identified in the fee schedule as referenced in Rule 16-6(B).

12.              Respondents have failed to show how Dr. Silva would be required to request prior authorization

under the Medical Treatment Guidelines prior to performing the EMG/NCS study in this case.  While Mr.

Whiting testified that it was his understanding that an EMG/NCS study requires prior authorization, Mr.

Whiting did not cite to any specific section of W.C.R.P. 16-9(A) that would require prior authorization for the

EMG/NCS study.  The ALJ reviewed the Medical Treatment Guidelines and found nothing that would require

prior authorization before such a diagnostic study was performed by Dr. Silva.   

13.              The ALJ further notes that W.C.R.P. 16-9(H) provides that if after the service is provided, the

payer agrees that the service was reasonable and necessary, lack of prior authorization for payment does
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not warrant denial of payment.  While the payer (insurer) in this case does not agree that the service was

reasonable and necessary, the ALJ has found the service reasonable and necessary, and therefore,

determines that lack of prior authorization is not a basis for denial of payment at this time.

14.              The ALJ finds that this legal reasoning corresponds with the intent of the requirement for prior

authorization from the insurer for certain procedures that are performed by the treating physician.  The

purpose of the request for prior authorization, and the requirements set forth to contest a request for prior

authorization is in line with the original intent of the Colorado Workers’ Compensation Act: to assure the

quick and efficient delivery of disability and medical benefits to injured workers at a reasonable cost to

employers, without the necessity of any litigation.  The ALJ finds that the intent of the requirement for prior

authorization is to protect the medical providers treating the injured workers and to ensure that they receive

prompt payment for medical services rendered, without the necessity of litigation, if such treatment is given

prior authorization from the payer.  The ALJ finds that the intent of W.C.R.P. 16-9(H) is to allow for payment

of the medical treatment where it is determined after the treatment is rendered that such treatment was

reasonable and necessary to treat the injured worker even if prior authorization was not necessarily obtained

by the treating physician.  The intent of this rule being that the authorized provider is paid for the treatment

rendered to the injured worker, if the treatment is determined to be reasonable, necessary and related to the

injury.

15.              As found, Dr. Silva’s office billed insurer for the December 15, 2010 medical appointment on

February 3, 2011.  As found, insurer apparently did not receive the medical bill from Dr. Silva’s office. 

Nonetheless, the ALJ finds that the bill was submitted by Dr. Silva’s office on February 3, 2011.

16.              Respondent argues that they are not responsible for claimant’s December 15, 2010 medical

appointment with Dr. Silva because the bill was not received by insurer within 120 days of the date of

service.  The ALJ is not persuaded.

17.              W.C.R.P. 16-7(F) states in pertinent part: “Providers shall submit their bills for services

rendered within one hundred twenty (120) days of the date of service or the bill may be denied unless

extenuating circumstances exist.  Extenuating circumstances may include but are not limited to delays in

compensability being decided or the provider has not been informed where to send the bill.”

18.              As found, Dr. Silva “submitted” the bill on February 3, 2011. While Mr. Whiting testified he did

not receive the bill that was submitted on February 3, 2011, nothing in W.C.R.P. 16-7 requires that the

insurer physically receive the bill.

19.              The ALJ further finds that extenuating circumstances exist in this case that would allow for the

late submission of the medical bill up to and including when the insurer acknowledges receiving the bill on

the proper HCFA form on June 24, 2011.  Those extenuating circumstances include Ms. Nieman contacting

the insurer to inquire about payment in April 2011, and claimant’s counsel faxing the medical bill in dispute to

the insurer on April 14, 2011, exactly 120 days from the date of the December 15, 2010 medical

appointment.  As found, that April 14, 2011 correspondence mentioned the total amount of the unpaid bills in

question and place insurer on appropriate notice of the issue involving the unpaid bills to comply with

W.C.R.P. 16-7.

20.              The ALJ finds that insurer was on notice within the 120 day time frame as to the dispute

regarding the medical bill in question and claimant’s treatment.  The ALJ therefore finds that extenuating

circumstances exist in this case that would allow for the late submission of this medical bill even if the rule

required the insurer to receive the medical bill within 120 days.

ORDER
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            It is therefore ordered that:

1.                  Respondents shall pay for the medical treatment provided by Southwest Memorial Hospital on

January 20, 2010 pursuant to the Colorado Medical Fee Schedule.

2.                  Respondents shall pay for the medical treatment provided by Dr. Silva on December 15, 2010

and January 4, 2011 pursuant to the Colorado Medical Fee Schedule.  In the event respondents have paid

for the EMG/NCS study of January 4, 2011, respondents are entitled to a credit for such payment.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  February 15, 2012

Keith E. Mottram

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-844-227-01

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that she suffered an

occupational disease arising out of and in the course of her employment with employer?

Ø                  If claimant has proven a compensable occupational disease, whether claimant has proven by a

preponderance of the evidence that the medical treatment she received was reasonable and necessary to

cure and relieve the effects of the occupations disease?

Ø                  If claimant has proven a compensable occupational disease, whether claimant has proven by a

preponderance of the evidence that the medical treatment she received from providers other than St. Mary’s

Hospital and Medical Center is authorized medical treatment under the Colorado Workers’ Compensation

Act.

FINDINGS OF FACT

1.                  Claimant was employed as a part-time deli clerk for employer from October 2008 through May

2011.   Claimant testified her job duties included slicing meat with a meat slicer, chopping vegetables by

hand, getting customer’s food and washing dishes.  Claimant testified that her shift would last for 4-5 hours

per day.  Claimant testified that her job duties involved forceful gripping with her fingers when she would pull

down the nozzle while washing dishes.  Claimant testified she worked 4-5 days per week.
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2.                  Claimant testified at hearing that she began to develop symptoms in her bilateral hands and

occasional numbness of her fingers in the summer or autumn of 2010.  Claimant’s medical records

document complaints involving her left wrist in 2005 including complaints of numbness of her fingers. 

Claimant testified however, that her current symptoms are different from her symptoms in 2005.  A nerve

conduction study of claimant’s left upper extremity performed in 2003 was reported as normal.

3.                   Claimant sought treatment with her family physician, Dr. *EEE on December 23, 2010 and

reported complaints of gradual onset of intermittent episodes of mild numbness that began about three

months ago.  Claimant denied any injuries or repetitive movements to Dr. *EEE.  Tinel’s and Phalen’s testing

were reported as negative in both wrists.  Dr. *EEE provided claimant with a diagnosis of carpal tunnel

syndrome and provided claimant with bilateral velcro cock up wrist splints to be worn at least at night and

during the day when claimant was able to wear them. 

4.                  Claimant testified at hearing that she told Dr. *EEE that her hands would to sleep at night and

Dr. *EEE advised her that her condition could be related to her employment with employer.  Claimant then

reported her condition to her supervisor, *D in late December, 2010.  *D referred claimant to the store’s

assistant manager, *E.  *E filled out a “Associate Work Related Injury/Illness Report” on December 29, 2010. 

Claimant signed the report on December 30, 2010.  The report indicates claimant had possible carpal tunnel

syndrome from every day pushing, pulling, lifting, and wiping.  The employer’s form indicates that the claim

was not questioned initially.  Claimant was provided with a list of designated providers by employer.

5.                   On December 30, 2010, *E filled out an “Employee Incident Questionable Claim Form”

indicating that the claimant does not work full time and her job assignments vary, thereby questioning the

extent of the repetitive motion involved with her work.  *E also noted that claimant did not report the claim as

compensable until she was advised by her doctor to file a claim.

6.                  Respondents presented the testimony of *F at hearing.  *F is claimant’s current supervisor with

employer.  *F testified that he observes claimant’s work activities and confirmed that claimant generally works

4 to 5 hour shifts 4 to 5 days per week.  *F testified that claimant sometimes works up to 8 hours on a shift.

7.                  Claimant was evaluated at St. Mary’s Occupational Health on January 24, 2011 by Mr.

Harkreader, a nurse practitioner.  Mr. Harkreader noted that claimant reported to him that she worked as a

deli clerk for employer where she performs work involving handling food and washing dishes approximately

20 hours per week.  Claimant reported that her dishwashing shifts had significantly increased and described

reaching up above shoulder height to grab a nozzle that she would squeeze to rinse the dishes.  Claimant

reported having to switch from right hand to left hand by the end of the shift due to her hands getting tired

and weak.  Mr. Harkreader ordered x-rays of both wrists and noted claimant would like to continue to work

full duty.  The x-rays were reported as normal.  Claimant was scheduled to return to Mr. Harkreader in one

week, but the follow up appointment was denied by respondent.

8.                   Claimant obtained a transfer to a new store opening on May 29, 2011 that was closer to her

home.  Claimant continues to perform the same job duties at the new store.

9.                  Dr. *EEE referred claimant to Dr. Fox on May 18, 2011.  Dr. Fox noted claimant reported a

history of several months of increasing hand numbness noted particularly at night with some symptoms

noted during the day.  Claimant reported her symptoms were fairly symmetric and she had tried the wrist

splints without much improvement.  Claimant reported she worked as a deli clerk that required a good deal of

lifting trays up to 50 pounds as well as cutting meat and preparing sandwiches.  Dr. Fox noted claimant felt

that her work contributed to her hand numbness, and denied any other specific injury to her upper

extremities.  Dr. Fox performed a physical examination and diagnosed a probable symptomatic bilateral

carpal tunnel syndrome.  Dr. Fox noted claimant had a history of a ganglion cyst on her left wrist that was
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resolved.  Dr. Fox referred claimant for an electromyelogram (“EMG”).

10.              Claimant underwent the EMG under the auspices of Dr. Gilman on May 19, 2011.  Dr. Gilman

noted claimant’s history of being awakened on a nightly basis with tingling and numbness in her hands that

seemed to involve all five fingers.  Dr. Gilman noted claimant reported her hands occasional would bother

her during the day, particularly if claimant was using her hands.  Dr. Gilman noted an occupational history

involving a considerable amount of meat cutting, fixing sandwiches and also wrapping meat throughout the

day.  Claimant reported she would occasionally drop things out of her hands.  On physical examination, Dr.

Gilman noted that he could not elicit a positive Tinel’s or Phalen’s sign over claimant’s wrist.  Dr. Gilman

performed an EMG and attached the results to his report, but did not comment on the results in any

significant manner. 

11.              Dr. Gilman opined that claimant had evidence of a mild bilateral carpal tunnel syndrome.  Dr.

Gilman opined that the carpal tunnel syndrome was primarily work related and noted claimant does a

considerable amount of repetitive activity with her hands throughout the day.  Dr. Gilman recommended anti-

inflammatory medications and wrist exercises.

12.              Claimant returned to Dr. Fox on June 1, 2011.  Dr. Fox noted that the EMG nerve conduction

studies showed no major abnormalities and recommended out-patient occupational hand therapy.

13.              Respondents referred claimant for an independent medical examination (“IME”) with Dr.

Sollender on September 20, 2011.  Dr. Sollender reviewed claimant’s medical records, obtained a history

and performed a physical examination.  Dr. Sollender noted claimant had a history of hypothyroidism.  Dr.

Sollender reviewed the EMG study from May 19, 2011 and noted it showed mild bilateral carpal tunnel

syndrome, slightly worse on the right than the left, affecting sensory fibers only.  Dr. Sollender noted claimant

had transferred stores and was working anywhere from 20 to 37 hours per week at the new store.  Claimant

reported that chopping would hurt her hands as would sweeping and mopping.  Claimant reported she would

have pain in her right hand while operating the deli slicer or while holding the knife to cut packaging. 

Claimant reported waking up at night with symptoms in both hands even when using her splints. 

14.              Dr. Sollender performed a physical examination that revealed a positive Tinel’s sign over the

right median nerve at her wrist, but negative over the left wrist.  Claimant also had a positive median nerve

compression test bilaterally.  Dr. Sollender noted a positive Phalen’s test, but found it less impressive than

the results of the elbow flexion test that revealed numbness in both thumbs, index, long and ring fingers.

15.              Dr. Sollender diagnosed claimant with cervical spine pathology that had not yet been

evaluated, ulnar neuropathy of both elbows at the cubital tunnel and mild carpal tunnel syndrome.  Dr.

Sollender concluded that claimant lacked any specific occupational exposure of a necessary amount to

create a causal connection between her symptoms and her work duties.  Dr. Sollender noted that the

Medical Treatment Guidelines set forth a required amount of exposure to a number of forces necessary to

allow one to conclude that a causal connection exists between the symptoms and employment.  Dr.

Sollender concluded that claimant lacked the combination of repetition, force, and awkward posture

necessary to support a causal connection between claimant’s work duties and her diagnosis.  Dr. Sollender

concluded that lacking sufficient occupation exposure to have caused a cumulative trauma condition, all of

her symptoms are deemed non-occupational in origin.

16.              On November 8, 2011, in response to an inquiry from claimant’s counsel, Dr. Gilman issued an

opinion within a reasonable degree of medical probability that claimant’s mild bilateral carpal tunnel

syndrome was caused, intensified, aggravated or accelerative by her repetitive work duties as a part time deli

clerk.  Dr. Gilman also opined that it was medically possible that a workplace exposure to repetitive work

duties requiring award posture and force of less than six hours a shift may be injurious and cause symptoms

of mild carpal tunnel syndrome.  Dr. Gilman also opined that claimant’s work duties and repetitive exposure
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as reported was an injurious exposure causing the diagnosis of mild carpal tunnel syndrome.  Dr. Gilman

also noted that he hoped claimant’s condition was not permanent but found that it did require medical

treatment.

17.              Dr. Sollender testified at hearing in this case as an expert in plastic and hand surgery.  Dr.

Sollender noted claimant was working less than 40 hours per week and had pre-existing risk factors,

including the fact that she had hypothyroidism and was menopausal.  Dr. Sollender opined based on his IME

of claimant that claimant failed to meet any of the primary risk factors involving a combination of force,

repetition and vibration under W.C.R.P. 17, Exhibit 5 for claimant’s job duties to have caused her upper

extremity symptoms.  Dr. Sollender noted that he had listened to claimant’s testimony in this case and

concluded that her testimony corroborated his opinion that her work duties were not repetitive enough in

nature to cause her upper extremity conditions.  Dr. Sollender noted that his diagnosis of mild carpal tunnel

syndrome is a possible occupational diagnosis, but concluded in this case that claimant’s carpal tunnel

syndrome was non-occupational in nature. Dr. Sollender further opined that claimant’s occupational

exposure did not serve to aggravate or accelerate claimant’s mild carpal tunnel syndrome. 

18.              Dr. Sollender testified that none of claimant’s work activities in combination met the secondary

risk factors identified under W.C.R.P. Exhibit 5.  Dr. Sollender agreed that the four hours of repetitive work

activities is the threshold for secondary risk factors.

19.              The ALJ credits the opinions set forth by Dr. Sollender over the opinions set forth by Dr.

Gilman and determines that claimant has failed to establish that it is more probable than not that her work

activities with employer caused, aggravated or accelerated her carpal tunnel syndrome.  The ALJ relies on

the medical treatment guidelines involving cumulative trauma injuries, W.C.R.P. 17 Exhibit 5, and finds that

Dr. Sollender’s opinion is supported through the treatment guidelines with regard to the issue of causation.

20.              In coming to this conclusion, the ALJ takes into consideration and finds credible claimant’s

testimony with regard to her work activities and hours of employment.  However, taken as a whole, the ALJ

credits the testimony of claimant’s co-workers and finds that the testimony of Dr. Sollender that claimant’s

work activities are not sufficient under the treatment guidelines to cause claimant’s carpal tunnel syndrome

to be credible.  Therefore, the ALJ concludes that claimant has failed to prove that it is more likely than not

that the hazards of employment caused, intensified, or, to a reasonable degree, aggravated the claimant’s

mild bilateral carpal tunnel syndrome.

21.              Based on the ALJ’s determination that claimant’s carpal tunnel syndrome is not causally related

to her work with employer, the ALJ need not reach a decision on the remaining issues.

CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S., 2010.  A claimant in a Workers’

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

Section 8-43-201, C.R.S., supra.  A preponderance of the evidence is that which leads the trier-of-fact, after

considering all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo.

306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor

of either the rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., supra.  A

Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
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Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  Claimant must show that the injury was sustained in the course and scope of his employment

and that the injury arose out of her employment.  A compensable industrial accident is one that results in an

injury requiring medical treatment or causing disability.  The existence of a preexisting medical condition

does not preclude the employee from suffering a compensable injury where the industrial aggravation is the

proximate cause of the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167

(Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A work-related injury is

compensable if it “aggravates, accelerates or combines with” a preexisting disease or infirmity to produce

disability or need for treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a sufficient

“nexus” or relationship between the Claimant’s employment and his injury is one of fact for resolution by the

ALJ based on the totality of the circumstances.  In re Question Submitted by the United States Court of
Appeals, 759 P.2d 17 (Colo. 1988).  The question of whether a claimant has proven that a particular disease,

or aggravation of a particular disease, was caused by a work-related hazard is one of fact for determination

by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999).

4.                   The test for distinguishing between an accidental injury and occupational disease is whether

the injury can be traced to a particular time, place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77

(Colo. App. 1993).  “Occupational disease” is defined by Section 8-40-201(14), C.R.S. as:

                        [A] disease which results directly from the employment or the conditions under which work was

performed, which can be seen to have followed as a natural incident of the work and as a result

of the exposure occasioned by the nature of the employment, and which can be fairly traced to

the employment as a proximate cause and which does not come from a hazard to which the

worker would have been equally exposed outside of the employment.

5.         This section imposes additional proof requirements beyond that required for an accidental

injury by adding the “peculiar risk” test; that test requires that the hazards associated with the vocation must

be more prevalent in the work place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859

P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a claim for an occupational

disease.  Id.  A claimant is entitled to recovery only if the hazards of employment cause, intensify, or, to a

reasonable degree, aggravate the disability for which compensation is sought.  Id.  Where there is no

evidence that occupational exposure to a hazard is a necessary precondition to development of the disease,

the claimant suffers from an occupational disease only to the extent that the occupational exposure

contributed to the disability.  Id.  Once claimant makes such a showing, the burden shifts to respondents to

establish both the existence of a non-industrial cause and the extent of its contribution to the occupational

disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

6.         As found, claimant has failed to prove by a preponderance of the evidence that the hazards of

employment caused, intensified or aggravated the claimant’s mild bilateral carpal tunnel syndrome.

ORDER

            It is therefore ordered that:

1.                   Claimant’s claim for compensation is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver
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Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  February 8, 2012

Keith E. Mottram

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-864-558-01

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that he sustained a

compensable injury to his right lower extremity on August 7, 2011?

Ø                  If claimant did prove a compensable injury, whether claimant has proven by a preponderance of

the evidence that the medical treatment he received was reasonable and necessary to cure and relieve the

claimant from the effects of the industrial injury?

Ø                  If claimant did prove a compensable injury, whether claimant has proven by a preponderance of

the evidence that he is entitled to temporary total disability (“TTD”) benefits as a result of the injury?

Ø                  The parties stipulated to an average weekly wage (“AWW”) of $1,324.01.

FINDINGS OF FACT

1.                  Claimant was employed with employer as a driller on a drilling rig.  Claimant’s work required

him to be on site at the drilling rig where claimant would work for fourteen consecutive days followed by

fourteen consecutive days off.  While at the drilling site for his fourteen day shift, claimant would stay at the

employer provided temporary housing adjacent to the rig that was known as the “man camp”.

2.                   Claimant’s duties as a driller included operating the console that controls the operation of the

rig, running the drilling rig and directing the crew, and inputting information on a computer located in the dog

house, a structure that is built beside the drilling rig floor.  Claimant’s job duties did not require him to operate

the ST-80, a heavy piece of equipment located on the drill floor that connects and disconnects the drilling

pipe.

3.                  On August 3, 2011, claimant and *G, a co-worker and friend of claimant, traveled from Craig,

Colorado to the drilling site at rig 797 located on top of a mountain in the Piceance Creek Basin.  Claimant

testified that the employees would stay on the job site for 24 hours a day for their 14 day tour. 

4.                  Claimant testified that on August 7, 2011, he was helping three co-employees operate the ST-
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80.  Claimant testified all three employees were holding the ST-80 when the other three employees went

around to the back side of the ST-80 to set the cam locks, leaving claimant holding the ST-80 by himself. 

The ST-80 is designed to make and break the drill pipe.  Claimant testified that the ST-80 swung toward him

a little bit and when he caught the ST-80, he got his right knee twisted under the ST-80.  Claimant testified

he does not normally work with the ST-80, but was trying to help out the other crew members.

5.                  Respondents entered into evidence a video a video of a drilling operation.  Claimant testified

that the ST-80 at rig 797 was a newer model than the ST-80 depicted on the video.  The ST-80 moves back

and forth.  The ST-80 runs off hydraulics.

6.                  Claimant testified that after his knee twisted under the ST-80, his knee was sore, but he

worked the rest of his shift.  Claimant did not report his injury to employer because he believed his knee pain

was not serious.  Claimant signed paperwork at the end of his shift that indicated he did not have a work

injury on August 7, 2011.  Claimant testified he told his friend, *G about the issues with his knee on August 7,

2011.

7.                  Claimant testified he worked on August 8, 2011 and reported his injury to *H, his supervisor,

after his shift on August 8, 2011, at approximately 8:00 p.m.  *H testified he was approached by *G on

August 8, 2011 who told *H that *H needed to come and talk to claimant.  *H testified that claimant reported

to him that he was struck by the ST-80 on the leg on August 7, 2011.  *H testified he did not notice claimant

limping prior to his reporting the injury.  *H testified that claimant did not want to talk to him initially, but

eventually showed *H his leg.  *H testified that claimant’s leg was red and swollen from his knee down to the

ankle.  *H testified that claimant’s leg had a couple of scratches on it.  *H testified that two days later he

spoke to claimant on the phone and was told the ST-80 did not strike claimant’s knee, but that claimant

twisted his knee.  *H testified that in claimant’s duties as a driller, he would not be involved in holding the ST-

80.

8.                   *H asked claimant if he wanted to be seen in the emergency room (“ER”) right away, or if he

could wait until the morning to see the physician.  Claimant elected to wait until the morning.

9.                  The next morning, *I, the operational safety trainer for employer, arrived at rig 797 and took

claimant to the physician.  *I testified at hearing that when he arrived at rig 797, he asked claimant what had

happened and observed claimant’s scratches and discoloration on his leg.  *I testified that when he asked

claimant how his injury had occurred, it was not very clear, but his understanding was that claimant was

struck by the ST-80 because the co-workers had pushed it at him.  *I testified that he believed claimant told a

woman at the clinic that the scratches on his shin were from putting on his work boots.

10.              *I testified that he was in the room with claimant and *J and denied that *J suggested that

clamiant’s scratches were from taking off or putting on his boots.  *I testified that *J did not know what

claimant’s injury was, but thought he might have a DVT, so *I asked for claimant to be transported by

ambulance to the ER.  *I testified he returned to rig 797 and investigated claimant’s work boots but did not

notice tears on the boots or blood on claimant’s coveralls.

11.              Claimant testified at hearing that he believed the scratches on his shin were from taking off his

boots.  Claimant testified his work boots are made of myoframe rubber and come up to claimant’s knee. 

Claimant also testified that he could have scratched his shin when he would bang his shins while going up

and down the metal stairs or on the pipes in the pump house.  Claimant testified he did not have scratches

on his shins when he arrived at rig 797 on August 3, 2011.

12.              Claimant was initially treated by *J, a physicians’ assistant to Dr. Coleman at Grand River

Health and Safety Center on August 9, 2011.  Claimant reported to *J that he injured his right knee when his

knee twisted while pulling something heavy and his co-workers left him holding the heavy object.  *J noted
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that claimant stated the object never struck his right lower extremity during the process of this injury.  *J

noted two linear cutaneous abrasions that appeared to be healing well and without discharge on claimant’s

mid-right lower extremity.  *J noted that claimant confirmed that when he took off his boots one or two days

ago, he scratched his right lower extremities with his fingernails.  *J recommended sending claimant to

Grand River Hospital Emergency Room (“ER”) for further evaluation and workup to rule out deep vein

thrombosis (“DVT”) versus cellulitis or another clinical process that could be causing claimant’s symptoms. 

Claimant was taken by ambulance to the ER.  *J proved claimant with restrictions that took claimant off of

work completely as of August 9, 2011.

13.              Claimant was admitted to the ER on August 9, 2011.  According to the admission form,

claimant twisted his knee and had scratches noted on his leg with swelling and redness.  Claimant reported

to the ER that two days ago his right leg buckled and he now was experiencing right leg swelling that was hot

and red.

14.              Claimant was evaluated by Dr. Schaiberger and underwent an ultrasound of his right leg that

showed no evidence of DVT.  Claimant was eventually diagnosed with cellulitis of the right leg.  Dr.

Schaiberger noted claimant apparently wears a rubberized boot to work, that retains moisture.  Dr.

Schaiberger recommended covering for staph strep with Daptomycin and pseudomonas with expanded

gram-negative coverage with Zosyn.  Claimant was also diagnosed with thrombocytopenia that Dr.

Schaiberger opined was likely associated with the acute infection.

15.              Claimant underwent a magnetic resonance image (“MRI”) of the right knee on August 12,

2011.  The MRI revealed cellulitis and edema involving the skin and superficial soft tissues of the right calf. 

The MRI also revealed degerenative bone marrow signal changes or edema involving the subcondral region

of the posterior aspect of the medial tibial plateau and intercondylar region of the proximal tibia.

16.              Claimant’s diagnoses upon being discharged from Grand River Medical Center included

cellulitis and knee pain.  The discharge note indicated claimant’s MRI revealed he had a medial meniscus

tear and an acute boney contusion on the right knee.

17.              Claimant returned to *J on August 17, 2011 for re-evaluation.  *J noted that claimant had been

treated at Grand River Hospital District for right lower extremity cellulitis after his initial evaluation.  *J noted

that the accident described by claimant involving his twisting knee injury would not cause the cellulitic type of

infection in the lower extremity or anywhere else.  *J brought up the fact that claimant had two linear

cutaneous abrasions and scratches on the anteromedial aspect of his right lower extremity on evaluation that

were now healing.  Claimant reported to *J that the scratches were from work, but *J noted claimant reported

they came from attempting to take off his boots when he scratched his right lower extremity with his

fingernails and opined that this incident was “probably the nidus of the infection” in his right lower extremity. 

*J referred claimant for orthopedic evaluation of the right knee, but opined that the cellulitis was not related

to his Workers’ Compensation injury.

18.              Claimant was examined by Dr. Bomberg on August 22, 2011.  Dr. Bomberg noted claimant

injured his right knee when a weight shirted towards him and he tried to stop it with his hip and knee and

twisted his leg.  Dr. Bomberg noted on examination that claimant had erythema throughout the right leg with

swelling compared to the left leg.  Dr. Bomberg noted that the MRI of the right knee revealed a medial

meniscus tear.  Dr. Bomberg diagnosed claimant with an acute torn medial meniscus and cellulitis.  Dr.

Bomberg recommended claimant be evaluated by the internal medicine service at Yampa Valley Medical

Associates for the right leg continuing symptoms and possible further antibiotic therapy.  Dr. Bomberg

recommended claimant use a compression (“TED”) hose.  Dr. Bomberg further recommended arthroscopic

meniscectomy of the right knee for the medial meniscal tear.

19.              Claimant provided a recorded statement to the insurance adjuster on August 23, 2011.  In
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claimant’s recorded statement, claimant stated he would get scratches on his leg whenever he would slip on

the stairs.  Claimant stated in his recorded statement that this was the only place he could have gotten the

scratches.

20.              Respondents obtained a records review independent medical examination with Dr. Mack, an

orthopedic surgeon, on November 16, 2011.  Dr. Mack noted claimant’s report from Mr. Tipping, the EMT,

who reported claimant’s right knee buckled when trying to sop a piece of heavy equipment from swinging into

him.  Dr. Mack summarized claimant’s medical records with Grand River Medical Center and Dr. Coleman,

Dr. Klein and Dr. Schaiberger.  Dr. Mack noted the medical records describe claimant as obese and after

reviewing the MRI of claimant’s right knee, described the tear of the medial meniscus as a degenerative tear

of the inferior portion of the posterior horn.

21.              Dr. Mack opined that the etiology of claimant’s cellulitis was from scratches to the skin that

subsequently became infected.  Dr. Mack opined that it would take 24 to 48 hours from when the open

wound became contaminated by the bacteria to begin the manifestation of symptoms.  Dr. Mack opined that

he would be reluctant to arthroscope claimant’s knee if it had any signs of inflammation or erythema or

infection because the risks associated with the arthroscoping of the knee are quite high with a potential

complication of infection within the knee joint.  Dr. Mack also opined that based on claimant’s obesity, with

his being five foot nine inches tall and weighing over 300 pounds, this would be a negative indication for

surgery.

22.              Claimant returned to Dr. Bomberg on November 23, 2011.  Claimant presented with continued

complaints of pain in the medial joint, catching and swelling.  Dr. Bomberg noted claimant’s cellulitis after his

injury had completely healed.  Dr. Bomberg again recommended that claimant undergo an arthroscopic

partial medial menisectomy of the right knee for his work related injury.

23.              Claimant testified that he still has right knee pain that he described as stabbing.  Claimant

testified his knee locks up.  Claimant testified that he has been off of work since August 9, 2011 and was

informed by employer that he cannot come back until he has a full work release. 

24.              Claimant testified he was aware of employer’s reporting policy in relation to work injuries and

that he is report every minor injury.  Claimant testified that the swelling in his right knee began the morning of

August 8, 2011 along with the pain to a noticeable degree.

25.              Claimant presented the testimony of *G.  *G testified he is a derrickhand for employer.  *G has

worked as a derrickhand for ten (10) ears and is still employed with employer.  *G testified he traveled to the

job site with claimant on August 3, 2011 and bunked with claimant during their time at rig 797.  *G testified

that neither he nor claimant left the location of rig 797 between August 3, 2011 and August 9, 2011.  *G

testified that claimant reported to him that he injured his knee the day it occurred after the shift was

completed at approximately 6:00 p.m. and discussed it with *G and the rest of the crew.  *G testified he

eventually had to convince claimant to report the injury on August 8, 2011.  *G testified he saw claimant later

and noticed his injury was worse and brought over the tool pusher to show the tool pusher claimant’s leg.

26.              *G testified on cross-examination that he and claimant are friends who go hunting and fishing

together.  *G testified that claimant worked on August 8, 2011 performing his regular job.

27.              Respondents presented the testimony of *K.  *K testified he is the operational safety trainer for

employer and knew claimant from working with him on rig 405 in Cortez, Colorado.  *K testified claimant

reported to him while he was in Cortez that he did not want to work as a floorhand because of his legs.  *K

testified claimant did not specify one leg over the other.  *K testified claimant was then transferred to rig 797

because they needed additional help on rig 797.
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28.              Respondents presented the testimony of *L, the drilling superintendant for employer.  *L

testified that he knew claimant from working on rig 797.  *L testified he worked with claimant on August 8,

2011 and did not notice claimant limping or being unable to perform his job duties on that day.  *L testified

the driller does not normally operate the ST-80.

29.              The ALJ credits the testimony of the claimant and *G regarding the incident at work on August

7, 2011 involving the ST-80 and determine that claimant has proven by a preponderance of the evidence that

he suffered a compensable injury to his right knee on August 7, 2011 that resulted in the need for medical

treatment when the ST-80 shifted resulting in claimant twisting his knee.  The ALJ credits the reports from *J,

Dr. Klein and Dr. Bomberg and determine that claimant provided a consistent accident history regarding the

twisting nature of the injury and the acute nature of the injury.  The ALJ rejects the conclusions of Dr. Mack

that claimant’s MRI demonstrated a chronic tear of the medial meniscus.

30.              The ALJ further notes that while Dr. Schaiberger reported claimant was admitted on August 9,

with what was described as a fall while at work with subsequent scratch to his right leg, on November 9,

2011, this is inconsistent with the admission records of August 9, 2011 that reported claimant’s right knee

“buckled” and also reported a twisting injury to the right knee.  Therefore, Dr. Schaiberger’s description of the

injury in his November 9, 2011 report is found to be unreliable with regard to how the injury occurred.

31.              The ALJ rejects the testimony of *K that claimant had problems with his legs prior to arriving at

rig 797.  The ALJ notes *K did not report which leg claimant purported had problems with, and finds that the

testimony was contradicted by *L who testified he did not notice claimant limping or being unable to perform

his job duties up to August 8, 2011. 

32.              Respondents admit that claimant was in the process of travel status during his time on rig 797

between August 3, 2011 and August 9, 2011.  Respondents argue, however, that claimant’s cellulitis is not

compensable because claimant failed to prove by a preponderance of the evidence that the cellulitis was

related to any injury at work while claimant was on travel status.  The ALJ disagrees.

33.              The ALJ credits the report from *J originally on August 9, 2011 that claimant had scratches on

his shin that were from claimant scratching his shin as he took off his work boots.  The ALJ notes that *I

testified that this explanation was not suggested by *J during the examination.  When claimant was later

questioned with regard to the scratches, claimant hypothesized that the scratches were from hitting his leg

on the stairs, but the ALJ credits the initial medical reports from *J, and claimant’s testimony at hearing, and

finds that the evidence establishes the most likely explanation for the scratches was from claimant’s

fingernails when he took off his boots.  The ALJ further credits claimant’s testimony that the scratches were

not present when he reported to rig 797 on August 3, 2011 as being credible and consistent with the

descriptions of the scratches in the medical records.

34.              The ALJ notes that Dr. Mack, respondents’ expert, opined that the cellulitis would manifest

symptoms within 24 to 48 hours of when the wound was contaminated by bacteria.  The ALJ credits the

testimony of claimant and *G and finds that claimant’s symptoms regarding his right leg, including the

swelling and redness started around August 7 or August 8, 2011, well over 48 hours after claimant reported

to rig 797 on August 3, 2011.  The ALJ further credits the testimony of claimant and *G and determines that

claimant did not leave rig 797 after arriving at the rig on August 3, 2011.

35.              The ALJ determines that claimant has demonstrated that it is more probable than not that he

incurred scratches on his leg after August 3, 2011 when he scratched his leg while taking off his work boots

while on the employer’s premises. The ALJ finds that claimant has demonstrated that it is more likely than

not that he was exposed to the bacteria that caused the cellulitis 24 to 48 hours prior to August 8, 2011 while

he was on the employer’s premises and finds that claimants cellulitis is a compensable workers’

compensation injury.
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36.              The ALJ notes that *J opines on August 17, 2011 that claimant’s cellulitis was not a

compensable work injury.  However, *J determination of the compensable nature of claimant’s injury appears

to rely on the finding that claimant’s scratches were incurred while removing his work boots after his shift,

and does not take into consideration claimant’s travel status at the time of the injury.

37.              The ALJ further notes that *I testified he investigated claimant’s work boots and coveralls and

did not find any abrasions, tears, cuts or blood indicating claimant had scratched himself while on the job

site.  However, *J and the ER both identified scratches on claimant’s legs.  Based on the descriptions of the

scratches in the medical records, the ALJ does not find that the scratches would necessarily leave identifying

marks on claimant’s boots or overalls, and therefore, finds that this testimony is not conclusive of the origin of

claimant’s scratches.

38.              The ALJ finds that claimant’s medical treatment with *J, Grand River Hospital District, Dr.

Schaiberger, and Dr. Bomberg are reasonable and necessary to cure and relieve the claimant from the

effects of his compensable industrial injury of August 7, 2011.  The ALJ further credits the reports and

opinions of Dr. Bomber and determines that claimant has proven by a preponderance of the evidence that

the arthroscopic surgery recommended by Dr. Bomberg is reasonable and necessary to cure and relieve the

claimant from the effects of the industrial injury he suffered on August 7, 2011.  The ALJ finds the opinions

expressed by Dr. Bomberg to be more credible and persuasive than the contrary opinions expressed by Dr.

Mack.

39.              The ALJ credits the testimony of the claimant regarding his ability to work after August 9, 2011

as credible and persuasive.  The ALJ notes that *J, respondents designated medical provider, took claimant

off of work completely as of August 9, 2011.  The ALJ determines that claimant is entitled to TTD benefits

beginning August 9, 2011 and continuing until terminated by law.

CONCLUSIONS OF LAW

1.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S., 2009  A claimant in a Workers’

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

Section 8-43-201, C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering

all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d

792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the

rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’

Compensation case is decided on its merits.  Section 8-43-201, supra. 

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  A compensable industrial accident is one that results in an injury requiring medical treatment or

causing disability.  The existence of a preexisting medical condition does not preclude the employee from

suffering a compensable injury where the industrial aggravation is the proximate cause of the disability or

need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent
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Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensable if it

“aggravates accelerates or combines with “a preexisting disease or infirmity to produce disability or need for

treatment.  See H & H Warehouse v. Vicory, supra.

4.                  As found, the ALJ credits the testimony of the claimant and the medical reports from *J, the ER

and Dr. Bomberg and finds that claimant has proven by a preponderance of the evidence that he suffered a

twisting injury to his right knee on August 7, 2011 that resulted in a tear of the medial meniscus.  The ALJ

notes that claimant’s accident history as reported to *J, the ER and Dr. Bomberg is consistent with claimant’s

testimony at hearing and finds that claimant has met his burden of proof regarding the compensable nature

of the twisting injury while holding on to the ST-80 on August 7, 2011.  The ALJ further credits the reports

from Dr. Bomberg that claimant’s knee injury was acute and rejects the conclusions of Dr. Mack that

claimant’s MRI findings represented a chronic injury.

5.                   In general, claimants injured while going to or coming from work fail to qualify for recovery

because such travel is not considered performance of services arising out of and in the course of

employment.  Berry’s Coffee Shop, Inc. v. Palomba, 161 Colo. 369, 423 P.2d 2 (1967);  Madden v. Mountain
West Fabricators, 977 P.2d 864 (Colo. 1999).  However, a travel status exception applies when the employer

requires the Claimant to travel.  The essence of the travel status exception is that when the employer

requires the Claimant to travel beyond a fixed location established for the performance of his or her duties,

the risks of such travel become the risks of employment.  Staff Administrators, Inc. v. Industrial Appeals
Claims Office, 958 P.2d 509 (Colo. App. 1997) citing Martin K. Eby Construction Co. v. Industrial
Commission, 151 Colo. 320, 377 P.2d 745 (1963). 

6.                  Colorado courts recognize exceptions to this general rule where circumstances create a causal

connection between the employment and an injury occurring under special circumstances while an employee

is going to or coming from work, such as:

Ø                  Whether travel occurred during working hours;

Ø                  Whether travel occurred on or off the employer's premises;

Ø                  Whether travel was contemplated by the employment contract; and

Ø                  Whether obligations or conditions of employment created a "zone of special danger" out of which the

injury arose.

 

7.           Madden v. Mountain West Fabricators, id.  Travel may be contemplated by the employment

contract when the employee's travel is at the employer's express or implied request or when such travel

confers a benefit on the employer beyond the sole fact of the employee's arrival at work.  See Electric Mutual
Liability Insurance Co. v. Industrial Commission, 154 Colo. 491, 391 P.2d 677 (1964).

 

8.            In addressing the third variable, the Madden court determined the travel would be contemplated

by the employment contract in the following examples (1) when a particular journey is assigned by the

employer; (2) when the employee’s travel is at the employer’s expense or implied request or when such

travel confers a benefit on the employer beyond the sole fact of the employee’s arrival at work; or (3) when

travel is singled out for special treatment as an inducement to employment.  Madden, supra.
 

9.                  As noted above, respondents concede that claimant was in travel status during his time at rig

797 between August 3, 2011 and August 9, 2011.  As found, claimant has proven by a preponderance of the

evidence that he suffered a scratch to his right lower extremity, likely on or about August 7, 2011, that

resulted in the development of cellulitis in the right lower extremity.

10.              As found, the ALJ credits the medical reports from Dr. Mack and determines that the cellulitis

likely developed within 24 to 48 hours of August 8, 2011 when claimant’s symptoms began to develop.  As

found, the ALJ credits the testimony of the claimant and the medical reports from *J and finds that the
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scratches on claimant’s right lower extremity developed as a result of claimant scratching his leg while taking

off his boots while at rig 797 on or about August 7, 2011.

11.              Respondents are liable for authorized medical treatment reasonably necessary to cure and

relieve an employee from the effects of a work related injury.  Section 8-42-101, C.R.S.; see Sims v.
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), C.R.S.,

Respondents are afforded the right, in the first instance, to select a physician to treat the industrial injury. 

Once Respondents have exercised their right to select the treating physician, Claimant may not change

physicians without first obtaining permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial
Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).  

12.              Respondents referred claimant to *J initially for medical treatment.  *J referred claimant to the

Grand River Hospital District ER after his initial examination.  After re-examination, *J referred claimant to Dr.

Bomberg for orthopedic evaluation.  As found, the medical treatment claimant received from *J, Grand River

Hospital District and Dr. Bomberg is reasonable and necessary to cure and relieve the claimant from the

effects of the industrial injury.   As found, the arthroscopic surgical procedure recommended by Dr. Bomberg

is reasonable and necessary to cure and relieve the claimant from the effects of the industrial injury.

13.              To prove entitlement to temporary total disability (TTD) benefits, claimant must prove that the

industrial injury caused a disability lasting more than three work shifts, that he left work as a result of the

disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d

542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a causal connection between

a work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v.
Stanberg, supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by loss or

restriction of bodily function; and (2)  Impairment of wage earning capacity as demonstrated by claimant's

inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory

requirement that claimant establish physical disability through a medical opinion of an attending physician;

claimant's testimony alone may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic,

952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disability may be evidenced

by a complete inability to work, or by restrictions which impair the claimant's ability effectively and properly to

perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).

14.              As found, claimant has proven by a preponderance of the evidence that he is entitled to TTD

benefits beginning August 9, 2011 and continuing until terminated by law.  As found, the ALJ credits the

testimony of claimant and the medical restrictions provided by *J on August 9, 2011 and determines that

claimant has proven by a preponderance of the evidence that he is entitled to TTD in this case.

ORDER

            It is therefore ordered that:

1.                  Respondents shall pay claimant TTD benefits based on and AWW of $1,324.01 beginning

August 9, 2011 and continuing until terminated by law or statute.

2.                  Respondents shall pay for the reasonable and necessary medical treatment necessary to cure

and relive the claimant from the effects of his industrial injury, including but not limited to, the medical

treatment provided by *J, Grand River Hospital and Dr. Bomberg.

3.                  The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

4.                  All matters not determined herein are reserved for future determination.
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  February 7, 2012

Keith E. Mottram

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-827-434-02

ISSUES

The issues before the ALJ were:

1.                  Compensability, specifically for an occupational disease or diseases;

2.                  Medical benefits;

3.                  Temporary total disability benefits from May 3, 2010 to the present time and continuing; and,

4.                  Whether the Claimant failed to timely report her injury to the Employer thus resulting in a

reduction of one day’s compensation for each day she failed to report the injury.

STIPULATIONS
 

1.                  The parties stipulated that, if the court finds Claimant’s claims compensable, the Respondent

stipulates to admit for the State Maximum workers’ compensation benefit rate for date of injury of April 30,

2010, which was $807.24.

 

2.                  The Claimant agreed to withdraw the issue of a change of physician to Dr. Timothy Hall as the

authorized provider.

 

 
FINDINGS OF FACT

1.                  The Claimant has worked at the Respondent’s mill for about 15 years. Since approximately two

and one-half years prior to April 30, 2010 the Claimant worked for the Respondent as an equipment

operator.

2.                  As an equipment operator the Claimant was required to use her hands and upper extremities

for periods up to three or four hours per day.
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3.                  *M, a supervisor for the Respondent corroborated the Claimant's testimony that the Claimant

had to use her hands for several hours per day. *M opined that the Claimant watches a machine for four or

five hours per day, and indicated she does other duties for the other three to four hours per day. The other

duties, besides watching the machine, were described by the Claimant to include duties requiring that the

Claimant use her upper extremities and hands.

4.                  The Claimant credibly described her duties as follows:

Inserting inserts (choppers) on a portion of the machine referred to as the Ender. She had to insert these at

the beginning of the shift, at the end of the shift and sometimes during the shift. At the beginning and end of

the shift she would have to insert 40 choppers at a time, which would take her anywhere from ten minutes to

one hour. To insert each chopper she had to stand on her toes, reach above her head, push with her left

thumb and tighten it on with her right hand. This duty required substantial use of the Claimant's hands and

outstretched upper extremities and pushing with her left thumb.

The Claimant had to occasionally disassemble and assemble the saw blade, which required the use of her

hands and upper extremities. When assembling a saw she had to carry the saw blade and swing it up to

shoulder-high level to put the saw blade on the machine. This process would take about 20 minutes and

involved the use of her hands and some over-shoulder level reaching.

The Claimant had to do a substantial amount of work using her hands to check to see if the end of the rail

was square. She would do this with a square and a gauge. She would use the gauge in the right hand and

the square in the left hand. This process involved a twirling and twisting of the square and the gage and she

had to check the rail at several locations on the rail. She had to do this work with her arms somewhat

stretched out in front of her. She had to check every fifth or sixth rail, and the Claimant opined that on the

average 185 rails were processed per day. On certain days she opined up to 300 rails were processed in a

day and on some days no rails at all.

The Claimant sometimes had to work with a drill which involved using her hands. The Claimant also had to

do cleanup duties. She used her hands to pick up butts (ends of the rails that were cut off) that were 1 1/8

inch to 1 1/4 inch long and put them into a wheelbarrow or toss them outside. This involved the use of her

hands performing functions, including grabbing and pinching. The cleanup also involved shoveling shavings

(debris made from the machines cutting on rails). This shoveling also involved the use of her up upper

extremities.

5.                  The Respondent’s job description corroborates the Claimant's testimony about the use of the

Claimant's upper extremities. It indicates that an equipment operator has to operate an Ender and Cold Saw.

This job description also shows that she was required to finish, square, do drilling and check the

straightness. Moreover, this job description indicates that she was required to inspect, clean and lubricate

her work area. The job description also shows that she was required to climb, balance, stoop, kneel, crouch,

crawl, reach, stand, walk, push pull, lift, carry, finger, grasp, feel and make repetitive motions.

6.                  All of the foregoing duties were done intermittently throughout the day, with periods of inactivity

apportioned as stated above.

7.                  While working for the Respondent as an equipment operator the Claimant developed the

following symptoms: numbness and tingling in her upper extremities; dropping things; and, pain and severe

limitations on her left hand in the area of her left thumb to the extent that she could no longer use her left

hand at work. The medical records support the Claimant's position that these symptoms developed or

worsened during the period of time that she was working for the Respondent as an equipment operator.
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8. The last day that the Claimant physically worked for the Respondent was April 30, 2010. On

April 30, 2010 the Claimant was drilling while at work for the Respondent. She went to pick up some bits, but

she could not feel them with her right hand. On April 30, 2010 while at work, she was experiencing

symptoms of swelling, achiness, numbness and tingling in her fingers. On that date she was also

experiencing sharp pain in her left thumb and her left thumb was not very mobile. It was at that point that she

realized that she could no longer physically do the work for the Respondent. She has not returned to work

since that time and several doctors, including Dr. Bradley, Dr. Hall and Dr. Ridings, have indicated that she

has not been physically able to use her left hand to do that work for the Respondent.

9.                  The Claimant reported what she believed to be work-related occupational diseases to the

Respondent on or about May 23, 2010 by reporting them to a supervisor named *N. The Respondent gave

her two choices for places where she could receive medical treatment. From the two choices she chose

EmergiCare Medical Clinic  as the medical provider to provide her with treatment for her work-related

symptoms. She went to EmergiCare on July 9, 2010 and July 20, 2010.

10.              After leaving work on April 30, 2010 the Claimant went for an examination with Dr. D.K.

Caughfield. Dr. Caughfield performed electrodiagnostic studies, which according to Dr. Caughfield, indicated,

among other things, that the Claimant had bilateral carpal tunnel syndrome. Dr. Caughfield referred the

Claimant to Dr. Charles W. Kessler. On May 6, 2010 Dr. Kessler found that the Claimant had, among other

things, bilateral carpal tunnel syndrome, and he suggested that she undergo surgery for it. The Claimant

wanted to get treated quickly and get back to work. The Claimant underwent the surgery on her left side for

carpal tunnel syndrome. Following the surgery the Claimant did not have a lot of improvement for the

symptoms of carpal tunnel syndrome.

11.              As indicated above, the Claimant went to the authorized treating clinic, EmergiCare, on July 9,

2010 and July 20, 2010. Dr. Bradley examined her there. For work restrictions, Dr. Bradley stated that the

Claimant could not use her left upper extremity and she was limited to lifting and carrying ten pounds with

her right hand. On July 20, 2010, Dr. Bradley made an additional diagnosis; he stated that the Claimant's

blood test had indicated that she has Rheumatoid Arthritis, and that said diagnosis is not work-related.

12.              On August 18, 2010 the Claimant went to see Dr. Hall for an examination and an opinion on

whether her symptoms were work-related. Dr. Hall examined her and listened to her provide extensive

details and drawings about her duties at work. Dr. Hall found that the Claimant did have carpal tunnel

syndrome, although he did indicate in his August 18, 2010 report that the Claimant did not report a lot of

improvement following the surgery by Dr. Kessler.

13.              Dr. Hall later determined that the Claimant did not have carpal tunnel syndrome.

14.              On February 1, 2011, Dr. Eric Ridings conducted a physical examination of the Claimant. The

Claimant wrote on the intake form that she had not had any previous problems with her hands.  This was

inconsistent with the patient intake form from 2004. After his exam and a review of the Claimant’s medical

records, Dr. Ridings concluded, to a reasonable degree of medical probability, that the Claimant had either

general sensory peripheral neuropathy and/or rheumatoid arthritis. Dr. Ridings noted that he concurred with

Dr. Timothy Hall, that Claimant did not have carpel tunnel syndrome relating to her work with the

Respondent. Dr. Ridings noted that the Claimant’s preoperative symptoms did not significantly change after

the May 2010 surgery. He opined that the initial symptoms were quite gradual and the acute arthritis on the

left hand did not begin until after she was off work.  This history, led Dr. Ridings to conclude that there was a

non-occupational etiology.

15.              The Claimant attended an EMG evaluation performed by Dr. Jack Rook on May 4, 2011. Dr.

Rook performed the EMG by request of the Claimant’s attorney. The EMG study of the Claimant’s right arm

was normal and there was no evidence of peripheral neuropathy. Additionally, the EMG study revealed
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normal nerve conduction proximal to the nerve entrapments through the thoracic outlet musculature. 

16.              On August 6, 2011, the Claimant presented to the St. Mary Corwin Hospital Emergency

Department. It was noted that the Claimant had sought treatment at the Mayo Clinic in Phoenix, Arizona.

The Claimant testified that she did not disclose her treatment with the Mayo Clinic to the Respondent during

discovery. As a result, those records were not available to the ALJ. However, the Claimant testified that she

would be unable to perform her work functions with the Respondent beginning on or about August 6, 2010,

because of continuous dizziness, vertigo, and imbalance.

17.              Dr. Ridings reexamined the Claimant on September 27, 2011. Based upon the results of Dr.

Rook’s EMG, Dr. Ridings withdrew his prior diagnosis of peripheral neuropathy. Moreover, Dr. Ridings

received Dr. Timms 2004 medical records in connection with that evaluation.  He opined that the Claimant’s

presentation was not consistent with carpal tunnel syndrome, myogenic thoracic outlet syndrome, cervical or

shoulder myofacial pain syndrome, or cervical radiculopathy. Dr. Ridings concluded to a reasonable degree

of medical probability that the Claimant’s symptoms were caused by rheumatoid arthritis as the Claimant’s

symptoms were similar to her symptoms when she saw Dr. Timms in 2004.

18.              Dr. Ridings testified persuasively, and consistent with his two physical examinations, that it was

not medically probable that the Claimant’s complaints of pain related to her job with the Respondent. Dr.

Ridings testified that intermittent swelling and pain in the hands are symptoms consistent with rheumatoid

arthritis. Though Dr. Ridings stated that rheumatoid arthritis can go into remission with continued use of anti-

inflammatory medications, the Claimant was not using these medications. Additionally, Dr. Ridings

persuasively testified that it was medically probable that the Claimant’s job related functions with the

Respondent did not aggravate her non-occupational rheumatoid arthritis.

19.              Dr. Ridings could not determine the source of the Claimant’s alleged tingling in her hands

because the EMG study performed by Dr. Rook did not reveal a nerve condition that could anatomically

account for this symptom. The Claimant had been  involved in a prior non-work related motor vehicle

accident, which caused canal stenosis in the cervical spine; however, Dr. Ridings could not determine

whether the canal stenosis caused the hand symptoms because of the normal EMG.  The ALJ finds Dr.

Riding’s opinion credible that there was a reasonable likelihood that these symptoms were not real because

they did not correlate to the objective medical evidence.

20.              Moreover, the diagnosis of myogenic thoracic outlet syndrome was not supported by the

objective medical evidence. Dr. Ridings testified that he performed the Adson’s positioning test, which is

used to diagnose brachial plexus entrapments. The Claimant did not report pain during the test.  Dr.

Ridings’s opinion, specifically that Dr. Hall’s diagnosis of myogenic thoracic outlet is incorrect, is persuasive.

21.              The ALJ finds that the Claimant has failed to establish that it is more likely than not that her

upper extremity complaints emanate from an occupational disease or diseases attributable to her

employment with the Respondent.

CONCLUSIONS OF LAW

1.                  The Claimant shoulders the burden of proof by a preponderance of the evidence that she

sustained an injury or occupational disease arising out of and in the course of her employment with

employer. Section 8-41-301(1), C.R.S.; see City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985).

2.                  A preponderance of the evidence is that which leads the trier-of-fact, after considering all the

evidence, to find that a fact is more probably true than not. Page v. Clark, 592 P.2d 792 (Colo. 1979); People
v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).
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3.                  The facts in a workers’ compensation case are not interpreted liberally in favor of either the

rights of the injured worker or the rights of the employer and the case is decided on the merits. C.R.S. § 8-

43-201.

4.                  An ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ need not address every piece of evidence that might lead to a conflicting conclusion and may reject

evidence contrary to the above findings as unpersuasive. See Magnetic Engineering, Inc v.  Industrial Claim
Appeals Office. 5 P.3d 385, 389 (Colo. App. 2000). In addition, the ALJ is required to make specific findings

only as to the evidence which is deemed persuasive and determinative. Roe v. Industrial Commission, 734

P.2d 138 (Colo. App. 1986). There is no obligation to address every issue raised or evidence which is

unpersuasive, nor is the ALJ held to a crystalline standard. Crandall v. Watson-Wilson Transportation
System, Inc., 467 P.2d 48 (Colo. 1970).

5.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness, probability or improbability, of the testimony and actions, the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice and interest. See Prudential Insurance Co.
v. Cline, 57 P.2d 1205 (Colo. 1936) overruled in part, Lockwood v. Travelers Ins. Co., 498 P.2d 947 (Colo.

1972).

6.                  A compensable industrial accident is one, which results in an injury requiring medical treatment

or causing disability. The existence of a pre-existing medical condition does not preclude the employee from

suffering a compensable injury where the industrial aggravation is the proximate cause of the disability or

need for treatment. See H&H Warehouse v. Vicory, 805 P.2d 1167 (Colo.App. 1990). A work related injury is

compensable if it "aggravates, accelerates or combines with" a preexisting disease or infirmity to produce

disability or need for treatment. See H&H Warehouse v. Vicory, supra.

7.                  The test for distinguishing between accidental injury and occupational disease is whether the

injury can be traced to a particular time place and cause. Campbell v. IBM Corporation, 867 P.2d  77

(Colo.App. 1993). "Occupational disease" is defined by Section 8-40-201(14), C.R.S. as follows:

[A] disease which results directly from the employment or condition under which work was performed, which can be

seen to have followed as a natural incident of the work and as a result of the exposure occasioned by the nature of

the employment and which can be fairly traced to the employment as a proximate cause and which does not come

from a hazard to which the worker would have been equally exposed outside of the employment.

8.                  Onset of disability is defined as the time when claimant's occupational disease either impairs

his ability to effectively and properly perform his regular employment or renders him incapable of returning to

work except in a restricted capacity. See Ortiz v. Murphy,  964 P.2d 595 (Colo.App. 1998).

9.                  The Claimant bears the burden of establishing the existence of the disease and that it was

directly and proximately caused by the Claimant’s employment conditions. Wal-Mart Stores, Inc. v. Industrial
Claims Appeal Office, 989 P.2d 251 (Colo. App. 1999). The existence of non-industrial hazards contributing

to the need for treatment should be considered when determining causation. Cowin & Co. v Medina, 860

P.2d 535 (Colo. 1992). An alleged occupational disease is not compensable when shown that the alleged

injury is a natural progression of the Claimant’s non-industrial related preexisting condition. Diaz v. Intertape
Polymer Group, W.C. No. 4-704-673 (I.C.A.O. April 24, 2008).

10.              When a pre-existing condition is aggravated by an employee’s work, the resulting disability is a

compensable industrial disability. Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. 1990).

Relevant case law consistently states that “[p]ain is a typical symptom caused by the aggravation of a

preexisting condition. However, an incident which merely elicits pain symptoms caused by a preexisting

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1970130742&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1970130742&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1970130742&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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condition does not compel a finding that the Claimant sustained a compensable aggravation.” Witt v. James
J. Keil, Jr., W.C. # 4-225-334 (April 7, 1998); Miranda v. Best Western Rio Grande Inn, W.C. # 4-663-196

(April 11, 2007); see also Diaz, Supra) (upholding an ALJ’s determination that pain caused by degenerative

disc disease was a result of the natural progression of the disease).

11.              The ALJ concludes that the Claimant has not satisfied her burden to demonstrate by a

preponderance of the credible evidence that she suffered an occupational injury, disease, or diseases arising

out of or in the course of her employment with the Respondent. Dr. Ridings testified credibly and

persuasively and consistent with his two physical examinations that it was not medically probable the

Claimant’s complaints of pain related to her job with the Respondent. Dr. Bradley’s July 20, 2010 opinion,

following a blood test, supports that more likely than not, the Claimant’s symptoms were caused by

rheumatoid arthritis.  Dr. Ridings testified that intermittent swelling and pain in the hands is a symptom

consistent with rheumatoid arthritis. Additionally, Dr. Ridings persuasively testified that it was medically

probable that the Claimant’s job related functions with the Respondent did not aggravate her non-

occupational rheumatoid arthritis.

ORDER

            It is therefore ordered that:

The Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is denied and

dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

 

 

DATE: March 2, 2012 /s/ original signed by:

Donald E. Walsh

Administrative Law Judge
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Claimant was present and elected to proceed without legal representation after being advised of her

right to retain an attorney at her expense. 

ISSUES
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The issues presented for determination were whether the Claimant sustained an injury while in the

course and scope of her employment on January 16, 2011; whether she is entitled to ongoing medical

treatment for the injury, including reimbursement for treatment she has already received; authorized provider;

and whether treatment Claimant has received is reasonable and necessary.  

 

At the commencement of the hearing, the parties agreed to add the issues of whether Claimant is

entitled to temporary total disability (TTD) benefits, and the defenses to Claimant’s entitlement to TTD

including whether Claimant was responsible for termination of her employment; and whether Claimant was

released to return to full duty work.

 

FINDINGS OF FACT

2.         Claimant was 47 years of age at the time of the hearing. 

3.         The Employer is a temporary staffing agency that assigns its employees to its client sites

according to its clients’ needs. 

4.         Claimant was hired by the Employer on September 30, 2009 as a temporary employee. 

5.         On January 16, 2011 the Claimant was assigned to work at Denver International Airport at a

rental vehicle company.  Claimant’s job duties required her to work outside replacing expired license plates

on rental vehicles. 

6.         Claimant testified she slipped and fell on two different occasions at two separate locations at her

jobsite on January 16, 2011.  Claimant testified she injured her left shoulder and low back.

7.          *O, Employer’s Director of Safety, investigated the alleged accident. *O testified that another

individual examined the location where Claimant alleged she fell and found no ice. 

8.         *O also reviewed video surveillance and could not locate Claimant the video footage at the

locations where she alleged she fell. *O admitted that he did not review the entire video surveillance footage

for January 16, 2011. 

9.         *O further testified that Claimant had asked her manager for time off from work, which was denied

and she subsequently reported the falls. The Employer asserts that Claimant fabricated the slip and falls in

response to the denied request for time off.  *O admittedly did not know exactly when Claimant had

requested time off and the manager did not testify at the hearing.

10.     Upon reporting the accident Claimant was provided a designated provider list pursuant to

Workers’ Compensation Rules of Procedure, Rule 8-2(A) and selected Concentra. 

11.     Claimant was initially evaluated at Concentra on January 17, 2011, by William T. Chythlook, M.D. 

Dr. Chythlook released Claimant to regular duty.  Dr. Chythlook’s physical examination does not corroborate

an actual injury to either Claimant’s low back or left shoulder as claimed by Claimant, nor does it support

aggravation or acceleration of any pre-existing low back or left shoulder condition.  

12.     The Claimant was re-examined at Concentra by Mark C. Winslow, D.O. on January 19, 2011.  Dr.

Winslow continued to release Claimant to regular duty.  Review of Dr. Winslow’s physical examination does

not support the “accident” causing “injury”.  Dr. Winslow noted “there are some pain behaviors and certainly

examination was not significant for objective findings…”

13.     Claimant was re-examined by Dr. Chythlook on January 24, 2011.  Review of Dr. Chythlook’s
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physical examination demonstrates Claimant’s shoulder was full active range of motion, pain free, strength

was 5/5, sensation was intact.  Dr. Chythlook continued to release Claimant to regular duty.  Dr. Chythlook

placed Claimant at “MMI” with no need for “PPI, PWR or maintenance care.”

14.     Claimant presented to Aurora Medical Center on February 16, 2011 with complaints of excessive

vaginal bleeding.  Claimant seeks reimbursement for the expenses associated with this treatment because

she attributes the need for this treatment to the January 16, 2011 slip and fall.  The Judge finds that this

treatment, or the need for this treatment, was not the result of the January 16, 2011 slip and fall. 

15.     The Judge specifically finds that while Claimant had an “accident” this accident did not cause an

“injury.”  Claimant was not injured as a result of the slip and fall. 

16.     Based on the foregoing, Claimant has failed to meet her burden of proof to establish, by a

preponderance of the evidence, that the “accident” caused “injury” which either required healthcare and/or

disabled the Claimant from performing her regular job.   Claimant’s testimony to the contrary lacks credibility

and is not persuasive. 

17.     Because the Claimant failed to prove that she sustained an injury, she has failed to establish that

she is entitled to benefits under the Workers’ Compensation Act.
 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

1.           The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101,

C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers' Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case

is decided on its merits.  Section 8-43-201, C.R.S.

2.          The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

3.          When determining credibility, the fact finder should consider, among other things, the consistency

or inconsistency of the witness’s testimony and actions; the reasonableness or unreasonableness

(probability or improbability) of the testimony and actions; the motives of the witness; whether the testimony

has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205

(Colo. 1936); CJI, Civil 3:16 (2005). 

4.         In deciding whether the Claimant has met his burden of proof, the ALJ is empowered “to resolve

conflicts in the evidence, make credibility determinations, determine the weight to be accorded to testimony,

and draw plausible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d

1192, 1197 (Colo. App. 2002).

5.         The Workers’ Compensation Act creates a distinction between the terms "accident" and "injury." 

The term "accident" refers to an "unexpected, unusual, or undesigned occurrence."  Section 8 40 201(1),
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C.R.S.  In contrast, an "injury" refers to the physical trauma caused by the accident.  In other words, an

"accident" is the cause and an "injury" is the result.  City of Boulder v. Payne, 426 P.2d 194 (1967). 

6.         Provision of healthcare is not dispositive of whether an injury is compensable.  See Yeck v.
Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999).

7.         The Judge concludes that Claimant likely slipped and fell as she described, but she was not

actually injured as a result. The “accident” did not disable the Claimant from performing her regular job

duties.                      Claimant missed no time from work and had been released to full duty by the authorized

treating physicians the day after the accident. Further, although the Claimant was seen three times by

“authorized” healthcare providers, Claimant actually required no healthcare treatment to cure or relieve from

the effects of the “accident”.  All conflicts in the evidence on this fact are resolved against the Claimant. 

8.         Accordingly, Claimant has failed to meet her burden of proof to establish that she was involved in

a work-related “accident” that caused “injury”.  Thus, Claimant’s claim for workers’ compensation benefits is

denied and dismissed.

9.         Because the Judge has found and concluded that Claimant did not suffer a compensable injury,

the remaining issues need not be addressed. 

 

ORDER

            It is therefore ordered that Claimant’s claim for workers’ compensation is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 2, 2012

Laura A. Broniak

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-867-595-01

ISSUES

Ø      Did the claimant prove by a preponderance of the evidence that he sustained the occupational disease of

bilateral carpal tunnel syndrome, and that the disease was proximately caused by the hazards of his

employment as a truck driver?
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Ø      Did the claimant prove by a preponderance of the evidence that he is entitled to reasonable and

necessary medical benefits to treat carpal tunnel syndrome?

Ø      What is the claimant’s average weekly wage?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following findings of fact:

1.                  The claimant alleges that he sustained bilateral carpal tunnel syndrome (CTS) caused by

driving an over the road tandem trailer truck.

2.                  The claimant has been employed by the employer for 10 years, except for a period between

April 12, 2009 and June, 2011 when he was laid off.  The claimant returned to work for the employer on June

27, 2011. 

3.                  The claimant testified as follows concerning his duties when he returned to work for the

employer in 2011.  The claimant was assigned a route which took him primarily through Wyoming driving a

tractor-trailer and tandem trailers.  The claimant drives the truck 10 hours per day 6 days per week, and the

steering wheel vibrates “100%” of the time.  The route through Wyoming is usually windy and this requires

the claimant to grip the steering wheel tightly to avoid being blown off of the road.  The claimant hauls

tandem trailers approximately 90% of the time.  Hauling tandems also requires the claimant to grip the wheel

tightly because the tandem trailers catch ruts in the road.  The claimant stated he does not constantly use a

tight grip because sometimes there is not as much wind and he relaxes his grip. 

4.                   The claimant further testified that during the time he was laid off he drove a truck for another

employer.  However, during this time his route was more local than and not as windy as the current route.

5.                  The ALJ finds that the claimant’s testimony set forth above is credible.

6.                  The claimant testified that prior to the time he returned to work for the employer in June 2011

he was having no problems with his hands or wrists.  However, after he returned to work for the employer he

began to experience swelling and numbness in his hands.  His hands also began to hurt at night.

7.                  On September 6, 2011 the claimant consulted with Dr. Raphael d’Angelo, M.D.  The claimant

reported a history of driving long distance trucks for the past 25 years and that recently he had been driving

10 hours per day.  The claimant advised that his hands were swollen, numb, lacked grip strength and felt as

though they “were on fire.”  These symptoms had become “quite problematic” over the last month.  Dr.

d’Angelo noted the claimant was there to “find out if he may have a work related problem.”  Dr. d’Angelo

assessed bilateral hand numbness with “consideration of carpal tunnel syndrome or other nerve dysfunction,

possible vascular problem.”  Dr. d’Angelo advised the claimant that “this very well could be a work related

problem and he should pursue workman’s comp investigation of this concern.”  He also suggested the “next

step” would be a neurologic evaluation.

8.                   On September 6, 2011 the claimant completed a written report of injury and submitted it to the

employer.  The claimant wrote that his hands were going numb and he was unable to grip the steering

wheel.  The claimant opined that this condition resulted from gripping the steering wheel for long periods of

time.

9.                  The employer referred the claimant to OccMed of Colorado for treatment.  On September 6,

2011 OccMed physician Dr. Gary Zuehlsdorff, D.O., examined the claimant.  The claimant gave a history that

over the last couple of weeks he experienced dysesthesias into both wrists, hands, and the distal volar

forearms.  The claimant associated these symptoms with vibrations from steering.  The claimant reported a
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positive family history of diabetes.  On examination Dr. Zuehlsdorff noted the claimant was “tender to Tinel’s

bilaterally, median compression bilaterally, and Phalen’s after about 30 seconds into his thumbs.”  Dr.

Zuehlsdorff assessed bilateral hand dysesthesias, probable bilateral CTS and a strong family history of

diabetes.  Dr. Zuehlsdorff recommended that the claimant seek a fully laboratory workup from his primary

care physician (PCP).  Dr. Zuehlsdorff further advised the claimant that he suspected early CTS, but stated

in his “understanding and opinion, that driving a truck is not a major causative factor” of CTS.  Dr. Zuehlsdorff

wrote that it “usually has to be high vibrational tool work, such as a jackhammers [sic], lug nut guns, etc. or

fine repetitive work on a an assembly line.”  No restrictions were imposed.

10.              On September 7, 2011 PA Jim Keller and Dr. Zuehlsdorff issued a “Discharge Summary.”  The

report states that the laboratory work requested the previous day showed an abnormal hemoglobin A1C of

6.3%, an abnormal TSH of .027, and normal serum glucose.  The report further states that upon “discussion

with Dr. Zuehlsdorff” it was determined the claimant’s “complaints” are not work related and he will be

referred to his PCP for “further treatment of possible borderline diabetes and abnormalities of his thyroid.”

11.              On September 19, 2011 Dr. Zuehlsdorff again examined the claimant.  Dr. Zuehlsdorff noted

the claimant was “very frustrated as to why this has not been taken under work comp.”  Dr. Zuehlsdorff

explained to the claimant that he was “at least probably prediabetic and prone to hyperglycemia.”  He also

advised the claimant that he might be suffering from hyperthyroidism, which does not usually affect the

carpal tunnel.  Dr. Zuehlsdorff “tried to explain to [the claimant] metabolic parameters” of CTS, and advised

the claimant that he did not think the CTS was compensable in light of his job duties, the abnormal blood

sugar “predominantly” and the thyroid “remotely.”  Dr. Zuehlsdorff noted the claimant was “visibly upset and

irritated” with his assessment.

12.              On September 21, 2011 Dr. Grant Peoples, M.D., examined the claimant for swelling and

tingling in the hands.  Laboratory work was completed and the claimant was found to have a hemoglobin

A1C of 6.5 and repeat was 6.3.  It was noted the claimant also had a low TSH of .027 on September 6.  Dr.

Peoples assessed paresthesias of the hands “etiology unclear, rule out carpal tunnel syndrome” and

hyperthyroidism.  Dr. Peoples also assessed “pre-diabetes.”  Dr. Peoples indicated further blood work would

be done to recheck the A1C and TSH.  He would consider a thyroid scan if the TSH was again low and an

EMG to rule out CTS. 

13.              There is a note concerning a phone call from Dr. Peoples’ office to the claimant on September

25, 2011.  The note reflects that the claimant was told the A1C laboratory result was 6.4 which is considered

“pre diabetes,” and that the repeat TSH was borderline high indicating hypothyroidism.  There is also a note

from September 26, 2011 documenting a call by the claimant to Dr. Peoples’ office stating his hands were

still numb and inquiring as to the “next step.”  The same document contains a notation dated September 27,

2011 indicating that Doctor Peoples decided the claimant should be referred for EMG studies of both hands

and undergo an endocrinology consult “to see if they feel the hand numbness is from pre-diabetes or

borderline thyroid function.”  There is also a note dated October 13, 2011 concerning a call to the claimant

from Dr. Peoples’ office.  The note states the claimant was “instructed” that he has bilateral CTS and should

have an orthopedic consultation if splints are not working.  The document also contains the following

notation: “pt states he is unable to afford specialty care @ this time would like note from you stating that this

condition was work related.”

14.              On October 13, 2011 Dr. Peoples issued a report stating that the claimant has bilateral CTS

“that is work related by history.”

15.              The respondents referred the claimant to Dr. Jonathan Sollender, M.D., for an independent

medical evaluation (IME).  Dr. Sollender is board certified in plastic and reconstructive surgery and is Level II

accredited.  Approximately 95% of Dr. Sollender’s practice involves hand and upper extremity surgery.
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16.              Dr. Sollender issued an IME report on December 5, 2011.  Dr. Sollender’s report indicates he

took a history from the claimant, performed a physical examination and reviewed medical records.  The

claimant reported he was experiencing symptoms of numbness and dysesthesias to his bilateral wrists,

hands and distal forearms.  The claimant stated that these symptoms came on at the same time in both

hands.  Dr. Sollender noted a “strong family history of diabetes” and that the claimant was taking the drug

Metformin for his “pre-diabetes.”  The claimant advised Dr. Sollender that he attributed his symptoms to

“steering a truck.”  Dr. Sollender noted the claimant drove a truck 10 hours per day and that all trucks have

power steering.  The claimant also reported that he experienced vibration as a result of unbalanced tires, and

that sometimes he was required to grip the steering wheel tightly because of wind.

17.              Dr. Sollender diagnosed bilateral CTS but opined this disease was not caused by the

conditions of the claimant’s employment as a truck driver.  In reaching this conclusion Dr. Sollender applied

the causation analysis contained in the Division of Workers’ Compensation Cumulative Trauma Conditions

Medical Treatment Guidelines (MTG), WCRP 17, Exhibit 5.  Dr. Sollender applied “Step 1” of the MTG

causation analysis and arrived at the specific diagnosis of bilateral CTS.  He next applied “Step 2” and

determined the claimant’s job duties as set forth above.  He next applied “Step 3” and determined that none

of the claimant’s job duties represented a “primary risk factor” for the development of a cumulative trauma

disorder, including CTS.  Dr. Sollender stated the claimant has “not identified any force, repetition, duration,

awkwardness, duration [sic], computer work, hand held vibratory tools or power tools (with duration) or work

in a cold weather environment that fulfills any of the applicable definitions in the primary risk factors listed on

Exhibit pages 21-22.”  Dr. Sollender explicitly stated that holding a steering wheel of a truck for an extended

time is not a “force that meets the definitions contained in Exhibit pages 21-22.  He further stated that holding

the steering wheel does not require opening and closing of the hand and, therefore, does not meet the

definition of “repetitive” activity under the MTG.  Dr. Sollender further stated that the claimant’s duties do not

meet any of the “secondary risk factor definitions” contained in Exhibit pages 21 and 22.  Dr. Sollender noted

that a job evaluation could be performed to confirm his opinions.  In these circumstances Dr. Sollender

opined that the MTG causation analysis for cumulative trauma conditions dictates that the claimant’s CTS is

not causally related to his employment as a truck driver.  Dr. Sollender observed that being diabetic is a “well

known” risk factor for the development of CTS.

18.              Dr. Sollender testified at the hearing.  Dr. Sollender conceded that he did not know the amount

of vibration the claimant experienced through the steering wheel.  However, he noted that there was no

literature showing truck drivers are at high risk for CTS and he assumed the steering mechanism

substantially dampens vibration caused by the wheels and the road.  He also stated he did not know the

exact amount of force the claimant exerted while holding the steering wheel, but stated this did not alter his

analysis since gripping the wheel was a constant activity and did not constitute a “repetitive” cycle so as to

constitute a primary risk factor under the MTG.  Dr. Sollender reiterated that he believes the most likely cause

of the claimant’s bilateral CTS is diabetes or possibly the thyroid condition.

19.              At the hearing the parties stipulated that it would be permissible for the ALJ to review the MTG

and consider them along with the other evidence in the case.  Pursuant to this stipulation the ALJ has

reviewed and considered WCRP 17 Exhibit 5 in connection with this order.

20.              The claimant failed to prove it is more probably true than not that his bilateral CTS was

proximately caused by the alleged hazards of driving a truck which include firmly gripping the steering wheel

10 hours per day and experiencing vibrations transmitted through the steering mechanism to the steering

wheel.  The written opinions and testimony of Dr. Sollender are credible and persuasive.  Dr. Sollender

explained that under the Cumulative Trauma Conditions MTG none of the alleged hazards presents either a

primary or a secondary risk factor for CTS, and in these circumstances the MTG do not permit the inference

that there is a causal relationship between the alleged hazards of employment and the disease.  Dr.

Sollender persuasively testified that under the Risk Factor Definitions Table of Exhibit 5 pg. 21, firmly
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gripping the steering wheel over a prolonged period does not meet the “force, repetition and duration” criteria

for a primary risk factor because that provision contemplates “task cycles” in which the hand is contracted

and released.  He further persuasively explained that under the MTG vibration as a risk factor contemplates

the use of handheld vibratory tools, and there is no showing that the vibrations the claimant experienced

through the steering wheel are comparable to those generated by handheld tools.  Finally Dr. Sollender

opined that the most likely cause of the CTS is one of the claimant’s documented metabolic disorders,

particularly “pre-diabetes” for which he takes medication.

21.              The ALJ finds that in the circumstances of this case Dr. Sollender’s reliance on the Cumulative

Trauma Conditions MTG causation analysis is reasonable and persuasive.  The MTG causation analysis

presents an evidence based methodology for analyzing the cause or causes of many upper extremity

conditions including CTS.  As the MTG state, “All results described in this section are a result of a thorough

review of the epidemiologic literature available at the time of the guideline.”  WCRP 17, Exhibit 5 p. 14.

22.              Dr. Sollender’s analysis and opinion is corroborated by the credible and persuasive views

expressed by Dr. Zuehlsdorff.  Dr. Zuehlsdorff took a history concerning the claimant’s job duties and

concluded the claimant’s condition is not work related.  Dr. Zuehlsdorff expressed the opinion that truck

driving is not a “major causative factor” for CTS and that the degree of vibration necessary to conclude there

is a work related cause would be exemplified by use of jackhammers and lug nut guns, or by fine repetitive

work on an assembly line. 

23.              The opinions of Dr. d’Angelo and Dr. Peoples are not persuasive concerning the cause of the

claimant’s CTS.  Neither of these physicians refers to or discusses the causation analysis contained in the

MTG.  Neither did either of them procure a work site analysis to determine whether the alleged hazards

associated with driving a truck are sufficient to cause CTS.  The failure to document the degree and duration

of the alleged hazard contravenes “Step 3” of the MTG which requires the physician to ascertain the degree

and duration of risks.

24.              Evidence and inferences inconsistent with these findings are not credible and persuasive. 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1),

C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents.  Section 8-43-201(1).  

When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its merits.  Section 8-43-

201.  The ALJ's factual findings concern only evidence and inferences found to be dispositive of the issues

involved; the ALJ has not addressed every piece of evidence or every inference that might lead to conflicting

conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).
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COMPENSABILITY OF CLAIM FOR CARPAL TUNNEL SYNDROME

            The claimant alleges the evidence establishes it is more probably true than not that he sustained the

occupational disease of bilateral CTS proximately caused driving a truck 10 hours per day.  The claimant

relies on his testimony that he forcefully gripped the steering wheel and that the steering mechanism

transferred vibration to his hands.  The claimant also relies on the opinions of Dr. d’Angelo and Dr. Peoples. 

The respondents relying heavily on the opinions of Dr. Sollender and Dr. Zuehlsdorff, contend the claimant

failed to prove that claimant’s truck driving duties caused the bilateral CTS.  The ALJ agrees with the

respondents.

         The test for distinguishing between an accidental injury and occupational disease is whether the

injury can be traced to a particular time, place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo.

App. 1993).  "Occupational disease" is defined by § 8-40-201(14), C.R.S., as:

 

[A] disease which results directly from the employment or the conditions under which work was performed,

which can be seen to have followed as a natural incident of the work and as a result of the exposure

occasioned by the nature of the employment, and which can be fairly traced to the employment as a

proximate cause and which does not come from a hazard to which the worker would have been equally

exposed outside of the employment.

 

This section imposes additional proof requirements beyond those required for an accidental injury by

adding the "peculiar risk" test; that test requires that the hazards associated with the vocation must be more

prevalent in the work place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d

819 (Colo. 1993).  However, the existence of a preexisting condition does not defeat a claim for an

occupational disease.  Id.   A claimant is entitled to recovery if the hazards of employment cause, intensify,

or, to a reasonable degree, aggravate the disability for which compensation is sought.  Id.   Where there is no

evidence that occupational exposure to a hazard is a necessary precondition to development of the disease,

the claimant suffers from an occupational disease only to the extent that the occupational exposure

contributed to the disability.  Id. 

The claimant bears the burden to prove by a preponderance of the evidence that the hazards of the

employment caused, intensified or aggravated the disease for which compensation is sought.  Faulkner v.
Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); Wal-Mart Stores, Inc. v. Industrial Claim
Appeals Office, 989 P.2d 251 (Colo. App. 1999).  The question of whether the claimant has proven causation

is one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.  In this regard the mere

occurrence of symptoms in the workplace does not require the conclusion that the conditions of the

employment were the cause of the symptoms, or that such symptoms represent an aggravation of a

preexisting condition.  See F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985); Cotts v. Exempla,
Inc., W.C. No. 4-606-563 (I.C.A.O. August 18, 2005). 

When evaluating this issue of causation the ALJ may consider the provisions of the MTG because

they represent the accepted standards of practice in workers’ compensation cases and were adopted

pursuant to an express grant of statutory authority.  However, the MTG are not dispositive of the issue of

causation and the ALJ need not give them any more weight than he determines they are entitled to in light of

the totality of the evidence.  See Cahill v. Patty Jewett Golf Course, WC 4-729-518 (ICAO February 23,

2009); Siminoe v. Worldwide Flight Services, WC 4-535-290 (ICAO November 21, 2006).

As determined in Findings of Fact 20 through 24, the claimant failed to prove that the alleged hazards

of his employment proximately caused the disease of bilateral CTS.  The ALJ is persuaded by the opinions

and testimony of Dr. Sollender that the duties of the claimant’s employment do not create risk factors for the

development of CTS under the criteria contained in the Cumulative Trauma Conditions MTG.  Dr. Sollender

explained the basis of his opinions that the alleged risk factors of steering the truck with a forceful grip on the
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steering wheel and experiencing vibrations transmitted through the steering column do not rise to the level of

primary or secondary risk factors under the MTG.  The ALJ is also persuaded that use of the MTG analytical

model for determining causation of cumulative trauma conditions is appropriate because it is based on

epidemiologic studies and is therefore evidence based.  Dr. Sollender’s opinion that there is not a causal

relationship between driving and the CTS is corroborated by the credible and persuasive opinion of Dr.

Zuehlsdorff.

In contrast, the ALJ is not persuaded by the opinions of Dr. d’Angelo and Dr. Peoples insofar as they

conclude there is a causal relationship between the claimant’s driving and the CTS.  As found, neither of

these physicians appears to have applied the MTG causation analysis, or undertaken any kind of job site

study to determine the actual probability that the alleged risks are sufficient to cause CTS. 

In light of this determination the ALJ need not address any of the other issues raised by the parties.

ORDER

            Based upon the foregoing findings of fact and conclusions of law, the ALJ enters the following

order:

The claim for workers’ compensation benefits in WC 4-867-595-01 is denied and dismissed.

DATED: March 2, 2012

David P. Cain

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-861-119

ISSUES

            1.         Whether Claimant has established by a preponderance of the evidence that he suffered a

compensable lower back injury during the course and scope of his employment with Employer on July 1,

2011.

            2.         Whether Claimant has demonstrated by a preponderance of the evidence that he is entitled to

receive authorized medical treatment that is reasonable and necessary to cure or relieve the effects of his

industrial injury.

            3.         A determination of Claimant’s Average Weekly Wage (AWW).

            4.         Whether Claimant has proven by a preponderance of the evidence that he is entitled to receive

Temporary Total Disability (TTD) benefits for the period July 1, 2011 until December 30, 2011.

            5.         Whether Claimant has established by a preponderance of the evidence that Respondents

violated Rule 8 and he is thus permitted to select a physician.

FINDINGS OF FACT

            1.         Claimant has experienced a long history of lower back problems.  In 2002, Claimant filed a
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Workers’ Compensation claim against his employer ___ for a lower back injury.  He reported severe back

pain that radiated down his left leg, lateral posterior thigh and posterior calf to the sole of his foot and toes.  A

2003 MRI revealed a disc herniation at L3-L4 and disc dessication at L3-L4, L4-L5 and L5-S1.  On January

31, 2003 Claimant underwent a left L5-S1 microdiskectomy.  On April 15, 2003 Claimant reached Maximum

Medical Improvement (MMI) and received an 8% whole person impairment.

            2.         In 2006 Claimant filed a Workers’ Compensation claim against ___.  He asserted that he

suffered lower back pain while lifting frozen meat products.  Claimant specifically mentioned that he was

experiencing left lower back pain and numbness in his left foot.

            3.         A November 13, 2006 MRI of Claimant’s lumbar spine revealed multilevel degenerative disc

disease, central and left-sided disc protrusions with compression of the left S1 nerve root at L5-S1, a central

annular defect including disc bulging with some compression of the left L5 nerve root and disc bulging at L3-

L4.  Claimant thus underwent a left S1 transforaminal epidural steroid injection.  However, he did not receive

any lasting benefit from the procedure.

            4.         On January 4, 2007 Claimant reported that his symptoms had not improved and he was

considering obtaining a neurosurgical opinion.  His work restrictions at the time included no lifting in excess

of 10 pounds, no pushing or pulling in excess of 10 pounds, no bending more than two times per hour and

changing positions every 30 minutes.

5.         Claimant worked for Employer at a steel beam manufacturing facility.  His job duties involved

manipulating and positioning large steel beams that were lifted by cranes.  Claimant worked 40 hours each

week and earned $9.00 per hour.  

            6.         On July 1, 2011 Claimant returned home from work and experienced lower back pain.  He was

off from work for the period July 2-4, 2001 for the Fourth of July weekend.

            7.         Claimant returned to work for Employer on July 5, 2011.  He completed an incident report that

specified he and two coworkers were assembling and positioning pipes on July 1, 2011.  When he returned

home he began to experience lower back pain.

8.         On July 5, 2011 Claimant’s supervisor *P completed a First Report of Injury form.  She noted

that Claimant had been “doing a lot of bending up and down, lifting heavy pipe and covering pipe up.”  *P

also commented that Claimant reported he could hardly move because of back pain when he returned home.

 

9.         Employer referred Claimant to Concentra Medical Centers for treatment.  Notably, Claimant

testified that Employer did not provide him with a written list of two medical providers.

 

10.       On July 5, 2011 Claimant visited Concentra for an examination.  Physician’s Assistant Richard

Shouse recounted Claimant’s prior history of back problems and noted that they had resolved.  He

diagnosed Claimant with a lumbar radiculopathy and lumbar strain.  PA Shouse determined that there was a

greater than 50% likelihood that Claimant’s lower back injury was caused by his work activities on July 1,

2011.  He imposed work restrictions that included no lifting in excess of five pounds, no bending in excess of

five times per hour and sitting 50% of the time.

11.       Employer could not accommodate Claimant’s work restrictions.  He thus did not return to work.

            12.       On July 25, 2011 Claimant underwent an MRI of his lower back.  The MRI revealed the

following: (1) “stable severe L5-S1 degenerative disk disease with diffuse disk bulging abutting the exiting

left L5 and traversing left S1 nerve roots;” (2) “stable diffuse L3-L4 disk bulging abutting the exiting left L3
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nerve root;” and (3) “stable mild diffuse L4-L5 disk bulging with stable small central disk protrusion abutting

the exiting left L4 nerve root.”

            13.       The physician who read the MRI produced an addendum to his initial report.  The addendum

specified that “the mild enhancing scar tissue in the left L5-S1 epidural space was not seen on the prior

examination as no contrast was given during the prior examination.”  The physician noted that, even though

the lumbar MRI appeared to be stable relative to the 2006 MRI, an acute trauma could not be excluded.

            14.       On September 14, 2011 Claimant underwent an independent medical examination with Henry

J. Roth, M.D.  Dr. Roth determined that there was insufficient evidence to attribute Claimant’s lower back

symptoms to his July 1, 2011 work activities.  He explained that Claimant has experienced a history of

lumbar degenerative disease “that at least as of 2002 was symptomatic.”  Dr. Roth commented that in 2002 a

“minimal procedure” at L5-S1 was sufficient to relieve Claimant’s pain and left leg symptoms.  Claimant

reported that he was pain free until a similar work incident in 2006 that resolved within two months.  Dr. Roth

remarked that Claimant had reported the same symptoms he experienced in 2002 and 2006.  He noted that

the advancement of degenerative changes on Claimant’s recent MRI “conform[ed] with reasonable medical

expectations.”

            15.       Dr. Roth summarized that no external event was required to produce Claimant’s current

symptoms.  He specifically remarked that “there is in effect 100% probability for future [lower back pain]

episodes having had the symptomatic experiences in 2002 and 2006.  Nevertheless, Dr. Roth commented

that he could not rule out the possibility that Claimant’s work activities on July 1, 2011 caused his lower back

symptoms.

            16.       On December 30, 2011 Claimant underwent an examination at Concentra with John Burris,

M.D.  Dr. Burris explained that Claimant continued to “have a relatively benign examination with no evidence

of radiculopathy.”  He noted that he agreed with Dr. Roth’s assessment.  Dr. Burris sought to increase

Claimant’s activity level and there were no reasons to preclude him from performing normal work activities. 

He thus released Claimant to his regular work duties.

            17.       Dr. Roth testified at the hearing in this matter consistently with his written report.  He

summarized that it is not medically probable that Claimant suffered a work injury or substantial permanent

aggravation of his pre-existing lower back condition.  Dr. Roth initially explained that Claimant did not suffer

an injury at work but instead began to experience acute symptoms when he returned home for the evening. 

Second, Dr. Roth testified that epidemiological studies have failed to establish a correlation between physical

loading or cumulative trauma and degenerative disc disease.  Furthermore, there is no association between

minor trauma and degenerative disc disease.  Dr. Roth testified that it is likely that Claimant will continue to

experience symptomatic lower back episodes independent of work activities.

            18.       Claimant testified at the hearing in this matter.  He explained that he did not begin to suffer

lower back pain until he returned home from work on the evening of July 1, 2011.  Claimant noted that he

had not experienced similar lower back symptoms since 2006.

            19.       Claimant has failed to demonstrate that it is more probably true than not that he suffered a

compensable lower back injury during the course and scope of his employment with Employer on July 1,

2011.  Claimant’s work activities on July 1, 2011 did not aggravate, accelerate, or combine with his pre-

existing condition to produce a need for medical treatment.  Initially, Claimant has experienced intermittent

episodes of lower back pain related to work activities since 2002.  A July 25, 2011 MRI did not reflect a

traumatic injury but instead revealed severe degenerative disk disease.  Dr. Roth persuasively determined

that Claimant did not suffer a work injury or substantial permanent aggravation of his pre-existing lower back

condition on July 1, 2011.  Dr. Roth explained that epidemiological studies have failed to establish a

correlation between physical loading or cumulative trauma and degenerative disc disease.  Furthermore,
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there is no association between minor trauma and degenerative disc disease.  Dr. Roth testified that it is

likely that Claimant will continue to experience symptomatic lower back episodes independent of work

activities.  Dr. Roth summarized that no external event was required to produce Claimant’s current

symptoms.  He specifically remarked that “there is in effect 100% probability for future [lower back pain]

episodes having had the symptomatic experiences in 2002 and 2006.”  Finally, Dr. Burris noted that he

agreed with Dr. Roth’s assessment.  Accordingly, Claimant’s symptoms constituted the natural progression of

his pre-existing, degenerative lower back condition.

CONCLUSIONS OF LAW

                                 1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim

has the burden of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v.
M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not interpreted

liberally in favor of either the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A

Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO,
5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

            4.         For an injury to be compensable under the Act, it must “arise out of” and “occur within the

course and scope” of employment.  Price v. Industrial Claim Appeals Office, 919 P.2d 207, 210 (Colo. 1996). 

Proof of causation is a threshold requirement that an injured employee must establish by a preponderance of

the evidence before any compensation is awarded.  §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim
Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one of fact for

determination by the ALJ.  Faulkner, 12 P.3d at 846.

            5.         A pre-existing condition or susceptibility to injury does not disqualify a claim if the employment

aggravates, accelerates, or combines with the pre-existing condition to produce a need for medical

treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However,

when a claimant experiences symptoms while at work, it is for the ALJ to determine whether a subsequent

need for medical treatment was caused by an industrial aggravation of the pre-existing condition or by the

natural progression of the pre-existing condition.  In Re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005).

 

            6.         As found, Claimant has failed to demonstrate by a preponderance of the evidence that he

suffered a compensable lower back injury during the course and scope of his employment with Employer on

July 1, 2011.  Claimant’s work activities on July 1, 2011 did not aggravate, accelerate, or combine with his

pre-existing condition to produce a need for medical treatment.  Initially, Claimant has experienced

intermittent episodes of lower back pain related to work activities since 2002.  A July 25, 2011 MRI did not

reflect a traumatic injury but instead revealed severe degenerative disk disease.  Dr. Roth persuasively

determined that Claimant did not suffer a work injury or substantial permanent aggravation of his pre-existing
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lower back condition on July 1, 2011.  Dr. Roth explained that epidemiological studies have failed to

establish a correlation between physical loading or cumulative trauma and degenerative disc disease. 

Furthermore, there is no association between minor trauma and degenerative disc disease.  Dr. Roth

testified that it is likely that Claimant will continue to experience symptomatic lower back episodes

independent of work activities.  Dr. Roth summarized that no external event was required to produce

Claimant’s current symptoms.  He specifically remarked that “there is in effect 100% probability for future

[lower back pain] episodes having had the symptomatic experiences in 2002 and 2006.”  Finally, Dr. Burris

noted that he agreed with Dr. Roth’s assessment.  Accordingly, Claimant’s symptoms constituted the natural

progression of his pre-existing, degenerative lower back condition.
ORDER

 

Based upon the preceding findings of fact and conclusions of law, the Judge enters the following

order:

 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed.

 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge’s order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at
http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

DATED: March 2, 2012.

Peter J. Cannici

Administrative Law Judge

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-846-926-01

ISSUE

            1.         Whether the Claimant has established by a preponderance of the evidence that she suffered a

compensable low back injury or occupational disease.

            2.         If the Claimant’s claim is compensable, whether the Claimant proved that medical treatments

she requests are authorized, causally related and reasonably necessary to cure and relieve the effects of her

injury or occupational disease.

FINDINGS OF FACT

            1.         The Claimant has worked for Employer since April of 1998 with one break in working.  She was
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employed as an assistant manager from 1998 to 2005.  After a break in employment of approximately a year,

the Claimant returned to work for Employer in 2006 and was an assistant manager again until being

promoted to EXA, which is the position she currently holds with Employer.  Selected performance reviews

and information from the Claimant’s employee file from 2007 – 2011 submitted by the Claimant are generally

favorable and show that the Claimant typically achieved or exceeded expectations, although, on a fairly

consistent basis, the Claimant provided a self-rating for herself in the rated performance areas of the

evaluations that was higher than the rating that her manager provided for the same areas (Claimant’s Exhibit

8).  The Claimant’s job duties include unloading trucks, stocking merchandise, resetting merchandise and the

duties generally include a lot of bending, stooping and lifting. She has worked at several different locations for

Employer.  The Claimant testified that while she was working at store #7581 in Denver, approximately

around June 10, 2010, she sustained an injury to her low back while unloading a truck.  She testified that

there were initially 3 people helping to take the inventory off the rollers with another person scanning the

items in, but 2 of the assistant managers were called away, so she was left alone to unload the whole truck

with just one other person scanning items.  The Claimant stated that the task of unloading this truck by

herself took a couple of hours.  She testified that this was approximately a 900-piece truck.  The Claimant

also testified that when she went into the store to respond to a management call she spoke with *Q the

district loss prevention manager and *R the store manager and told them that she had come in from

unloading the truck by herself because a cashier needed change.  The Claimant testified that *Q said that

Mr. *R could help unload the truck but that Mr. *R declined to do so.  The Claimant stated that she did not tell

Mr. *Q that she was injured because she did not know the extent of the injury at that point but she testified

that she did tell him her lower back was in pain.  The Claimant’s testimony regarding the unloading of a 900-

piece truck is uncorroborated by persuasive evidence and is denied and refuted by all of the managers

testifying on behalf of the Respondent.  As the result of an unrelated employment claim and investigation, the

Claimant was transferred to store #1769 about a week after the alleged unloading of the 900-piece truck,

around June 18, 2010.  While at that store, the Claimant testified that was requested to perform merchandise

stocking duties that made her back pain worse.  She was later transferred to Employer’s store #356 and

finally transferred to the location where she currently works.  The Claimant testified that her back pain kept

getting progressively worse through September 2010 and she saw her primary care physician and received

work restrictions which she stated that her previous store managers did not honor, although her current store

manager does.  The Claimant testified that at first she did not know if this was a workers’ compensation claim

because there wasn’t a specific accident but a gradual and continuing onset of symptoms.  As part of her

care, the Claimant also saw a physiatrist and a physical therapist.  The physical therapist suggested to the

Claimant that her back symptoms may be work related and she spoke with her current store manager *S

about how to proceed.  As a result, she submitted a First Report of Injury on December 8, 2010, completing

the paperwork with Mr. *S.  There is no persuasive evidence that the Claimant notified any supervisor at

Employer of low back pain, either verbally or in writing, before she notified Mr. *S in December of 2010. 

            2.         In the Employer’s First Report of Injury completed on December 9, 2010 by the Claimant’s

current store manager, Mr. *S stated that the Claimant notified Employer of the injury on December 8, 2010

(Respondents’ Exhibit A, p. 1).

            3.         The Claimant agreed to a recorded interview regarding her claim on December 9, 2010. 

During the interview the Claimant noted that she has been at store #11615 since October of 2010 and her

current store manager does not require her to lift when unloading the truck and her work restrictions from her

doctor were followed.  She stated that she had been injured before December 8, 2010 but that it was not until

her physical therapist indicated that her injuries could be work related that she spoke to her current store

manager about the injury.  The Claimant related an incident on or around September 9, 2010 when her pain

was “really bad” because her previous store manager asked her to do things that she felt she was not able to

do and she pushed herself to try but was in “quite a bit of pain since that” (Claimant’s Exhibit 7, p. 119,

Respondents’ Exhibit F, p. 24).  The Claimant also related that shortly after she saw her doctor and received

a cortisone shot and the next day she “picked up a magazine, a paper magazine, quite heavy, and I told [my
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doctor] what I felt and heard, and he said…sounded like I ruptured it.  So, I think he, he thinks now I may

have a ruptured disk” and she was also advised that she had degenerative disk disease (Claimant’s Exhibit

7, p. 120, Respondents’ Exhibit F, p. 25).  When asked when her back treatment started, the Claimant

recalled that it was “either June or July when she was working at, yet another store” (Claimant’s Exhibit 7, p.

120, Respondents’ Exhibit F, p. 25).  Because the Claimant’s family doctor did not do anything to help her,

the Claimant went to see an orthopedic doctor in September of 2010 and was then sent to a pain

management physician, Dr. D’Ambrosia.  During the course of the interview, the Claimant did not relate any

information about low back pain symptoms related to any incident of unloading a truck in June of 2010.  The

Claimant later told the interviewer that, “nobody knows what this came from, and…you know, I don’t, I just,

they said it’s a possibility.  So, that’s why I asked my boss to call, ‘cuz, you know, if it is from work, I don’t

think that I have to be bearing this…financial responsibility” (Claimant’s Exhibit 7, p. 136, Respondents’

Exhibit F, p. 41).     

            4.         The Claimant submitted a workers’ compensation claim form which indicated it was completed

on January 24, 2011 reporting that her “date of injury/disease” was 6/15/2010 and that her Employer was

notified on 6/18/2010.  She reported that the nature of the injury/illness is “unk” but that it occurred lifting

merchandise (Respondents’ Exhibit B, p. 2).  

            5.         The Claimant has a history of low back problems as reported to her Kaiser Permanente

physicians between 2005 and 2009.  Some of the complaints are more related to a pregnancy condition and

are not relevant.  However, there were a number of visits for low back pain and other diffuse pain symptoms

both prior to and after the Claimant’s pregnancy in 2006.  On March 6, 2005, the Claimant went to Kaiser

Permanente and told the nurse that she was there for back pain but denied any specific trauma.  She told the

nurse “it happens every month.”  The Claimant could not lie on her back due to the back pain.  She was

examined and prescribed Flexeril (Respondents’ Exhibit N, p. 112). On November 20, 2008 Dr. Richard

Stiphout at Kaiser Permanente reviewed an MRI of Claimant’s cervical spine with her by phone.  The

Claimant reported she was still having neck and arm discomfort but was also having intermittent low back

discomfort “acting up again” and she requested physical therapy.  Dr. Stiphout recommended an MRI of the

Claimant’s thoracic spine (Respondents’ Exhibit N, p. 102).  On December 8, 2008, the Claimant saw a

physical therapist who noted that the Claimant presented with complaints of neck and right arm pain and low

back pain and right buttock pain (Respondents’ Exhibit N, p. 103).  On December 30, 2008, the Claimant

saw Dr. Rachel Burchard and reported that her “back has always hurt for years.  Every time she comes in

gets meds and get sent home.”  Dr. Burchard noted that the Claimant was very frustrated and in tears.  Dr.

Burchard also noted that the Claimant gave a somewhat “nonlinear” history, but “appears that she has had

multiple sharp back pains in different areas of back, often triggered by twisting and moving light weights. 

They appear to have all been transient but incapacitating pain at the time.  Upon physical examination, Dr.

Burchard noted “in the area of her pain there is little except muscle and connective tissue.  In combination

with the mobile and inconsistent nature of her pain, I believe it is spasm related rather than

mechanical/spine/cord related.”  Dr. Burchard recommended physical therapy again and the Claimant stated

that money was a barrier.  Dr. Burchard also recommended consistent follow up treatment with her primary

care physician to make better progress (Respondents’ Exhibit N, p. 118).  On June 12, 2009, the Claimant

spoke with Dr. Stiphout by phone again reporting that more recently she has been having low back pain and

an evaluation appointment was set up for June 17, 2009.  At that appointment, the Claimant reported at

times her “low back bothers her a lot. At times pain and numbness in hands or legs” (Respondents’ Exhibit

N, pp. 105-106).  When the Claimant returned to Kaiser on June 30, 2009, she saw Dr. Brandy Allen.  The

Claimant advised that she did not plan on going to physical therapy anymore because she feels it is a waste

of time.  The Claimant became tearful during the appointment and Dr. Allen noted that the Claimant “thinks

that something is going on and no one helping her…feels useless.  Feels like she can’t do job due to pain.” 

Dr. Allen explained to the Claimant that she felt the pain was due to muscle spasm and tension and

recommended physical therapy and muscle relaxant but the Claimant was not interested and stated that she

“can’t tell me what she thinks is wrong, only that something is wrong and no doctors do anything for her”
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(Respondents’ Exhibit N, p. 108).  On July 13, 2009, the Claimant saw Dr. Glenn E. Gade for complaints of

pain in her arms, elbow, lower back and neck and reported “the pain moves around.”  The Claimant cries and

is frustrated due to pain.  She stated that it started last November, but this is not the same (Respondents’

Exhibit N, pp. 114-115). 

 

            6.         Mr. *R has worked for Employer for 6 years, 3 years as a store manager and 2 years at store

#7581 in Denver.  Mr. *R was the Claimant’s supervisor in June of 2010.  Mr. *R testified at the hearing that

all store managers and EXA’s are trained regarding the reporting of workers’ compensation injuries.  He also

testified that the Claimant did not report an injury to him and that the first time he was aware of the current

claim was when he heard about it from Respondents’ legal counsel in approximately October of 2011.  Mr. *R

testified that the average weekly delivery for trucks to this store in June would be 400-600 pieces and a 900

piece truck would only be typical for this store around Christmas time.  He testified that while it is possible

that there was a 900 piece truck in June or July, it is unlikely.  There will generally be 4-6 people helping to

unload a truck and it would take 1 to 2½ hours for 4-6 people to unload a truck.  He estimated that it would

take 8 hours for 1 person to unload a 900 piece truck.  He has not personally ever heard of anyone unloading

a truck on their own and he testified that he did not instruct the Claimant to unload a truck by herself.  Mr. *R

testified that in mid-June there was some discussion in the store regarding an employee relations complaint

that the Claimant filed against Mr. *R for hostile work environment.  There was no mention of the Claimant

unloading a 900 piece truck on her own in the report of the employee relations complaint which would have

occurred just after the alleged truck unloading incident.  Mr. *R testified that the last day he saw the Claimant

was June 17, 2010, the last day she worked in store # 7581 before she was transferred to another store.  Mr.

*R testified that he held no ill will towards the Claimant for filing the employee relations complaint and he was

absolved of any wrongdoing alleged in the complaint. 

 

            7.         *T is the investigator for the Division of Loss Prevention for Employer.  She met with the

Claimant on June 18, 2010 at the district office along with the district manager *U.  Ms. *T testified that the

Claimant was requesting a store transfer due to a complaint of unfair treatment by her store manager Mr.

*R.  The Claimant felt that she had been retaliated against and was upset that Mr. *R had reprimanded her

and shared confidential information in a staff meeting.  The Claimant brought a written statement dated June

11, 2010 to the meeting and gave it to Ms. *T at that time.  The written statement does not mention any injury

to the Claimant’s low back or any incident related to unloading a 900-piece truck alone (see Respondent’s

Exhibit G).  Ms. *T testified that the Claimant did not mention low back pain or any low back injury when they

met on June 18, 2010.  At the conclusion of the meeting, the district manager agreed to move the Claimant

to another store pending the investigation into her complaints against Mr. *R for unfair treatment. 

 

            8.         *Q, the district loss prevention manager for Employer, has oversight of 35 local stores.  He

testified at the hearing that he was at store #7581 on June 9, 2010 and June 10, 2010.  Mr. *Q was

conducting an investigation into improper sales activities involving “bonus with purchase” lotions and also an

incident involving management personnel allowing a non-manager to have a set of keys to the store

overnight.  There are written reports of the incidents that were under investigation drafted by Mr. *Q and

notes summarizing interviews and actions taken with respect to various store employees (Respondents’

Exhibit G, pp. 47-63).  There is nothing mentioned in the notes that day about the Claimant unloading a truck

by herself.  Further, although Mr. *Q was in the store on June 10, 2010 which is the date the Claimant

testified that she unloaded the truck by herself, Mr. *Q testified that he was not advised by the Claimant or

anyone else that she unloaded a truck by herself, nor was he aware that this occurred.  Mr. *Q denied that

the testimony of the Claimant to the contrary and stated that the exchange related by the Claimant during her

testimony did not occur.  Mr. *Q stated that he has not heard of any employees unloading a truck by

themselves since he has been working for Employer.   Mr. *Q also denied that the Claimant told him that she

had lower back pain. 

 

            9.         *U is the district manager for Employer overseeing 36 stores managed by individual store
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managers.  He has worked for Employer for 43 years, the last 18 as a district manager.  Mr. *U testified by

deposition on December 6, 2011 that he agreed with the Claimant’s characterization of her job duties as

“physical” and agreed that the work requires bending, stooping and lifting, and assisting with the unloading of

trucks.  However, Mr. *U also testified that it would be unlikely that anyone unloaded a 900-piece truck by

themselves because it would take too long and the delivery truck driver would not be able to stay at one

location with the truck for as long as that would take.  Mr. *U also testified that he recalled a meeting with the

Claimant and *T around June 18, 2010 about a complaint that the Claimant had filed against her store

manager *R related to allegations of a hostile work environment.  Mr. *U testified that he moved the Claimant

out of the store managed by Mr. *R as a result of the allegations.  He testified that during the meeting about

the employment claim, the Claimant did not mention anything about unloading a 900-piece truck or that her

back was hurting or injured.  Mr. *U also testified about the Employer’s claim procedures for work injuries

and stated that he would have asked her if a claim had been opened if he had been aware that the Claimant

had suffered a work injury in June of 2010.  He also testified that the Claimant’s training would have included

training regarding reporting work injuries. 

 

            10.       Dr. Kristine Walsh testified by deposition on November 28, 2011.  Dr. Walsh is board certified

in family medicine and is the Claimant’s primary care physician.  She testified that she met the Claimant for

the first time on June 30, 2010 although the Claimant had seen a physician assistant at Dr. Walsh’s office

two times prior to that.  Dr. Walsh testified that the Claimant came in for the June 30, 2010 appointment

specifically for left hip pain.  At the end of the visit, Dr. Walsh had concluded that the pain was more in her

low back.  As part of the office visit, Dr. Walsh testified that she took a medical history from the Claimant and

typed in what the Claimant told her such that it accurately reflects the conversation about the problem.  Dr.

Walsh reviewed the medical record from June 30, 2010 (Exhibit A to the Transcript of the Deposition of

Kristine Walsh and also located at Claimant’s Exhibit 6, p. 102).  Upon review, Dr. Walsh testified that it was

her understanding that the Claimant did not suffer a particular incident or injury but that her pain “just started

out of the blue.”  Dr. Walsh testified that at a follow up visit on July 8, 2010, that the Claimant reported that

she was not compliant with her 10-pound lifting restriction and that she was not doing suggested exercises

and she was using ibuprofen but it was not helping.  At the July 8th visit, Dr. Walsh recommended physical

therapy and the Claimant refused to do the physical therapy because she thought it would be a waste of

money.  Upon physical examination, Dr. Walsh noted that the Claimant’s lower back was not tender and

when the doctor pushed on it, it did not cause the Claimant any discomfort.  Dr. Walsh noted that she

suggested that the Claimant return to see Dr. Walsh in two more weeks, but the Claimant did not return until

September 3, 2010.  At that visit, Dr. Walsh testified that the Claimant returned complaining of continued

back pain.  The Claimant did not tell Dr. Walsh that she had had a specific event or injury on the job at this

visit.  Dr. Walsh also testified that she reviewed a copy of Dr. Lichtenberg’s report and stated that she did not

agree with Dr. Lichtenberg’s conclusion that the Claimant’s low back pain was related to work activities.  Dr.

Walsh testified that she disagreed with this conclusion because the Claimant had told her on June 30th that

the pain just started out of the blue and did not related it to any sort of work activities. 

 

            11.       The medical records from Exempla Family Medicine at Stapleton are in accordance with the

testimony of Dr. Walsh.  The Claimant established care at Exempla Family Medicine at Stapleton on

February 12, 2012 and met with Ellen Hartman, PA-C who reported that the Claimant had a condition of fluid

collection around her upper spinal cord (Claimant’s Exhibit 6, p. 109).  The Claimant returned for another visit

with Ellen Hartman on February 16, 2010 complaining of constant right shoulder pain.  The Claimant

reported that she used a scanning gun at work and after shooting 2 items had a shooting pain in her right

shoulder and her right hand goes numb.  Ms. Hartman assessed right upper back muscle pain and indicated

that she did not think this was a work-related condition (Claimant’s Exhibit 6, pp. 108-109).  The medical

records indicate that the Claimant next visited Exempla Family Medicine at Stapleton and saw Dr. Walsh on

June 30, 2010 complaining of “left hip pain that travels down leg” (Claimant’s Exhibit 6, pp. 107-108).  The

Claimant reported that she had been having this pain for the past week in her left hip and left leg and that her
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big toe was numb.  The Claimant also told Dr. Walsh that there was “no known injury” and it “just started out

of the blue.”  Dr. Walsh noted that the Claimant became tearful at the end of the visit and stated that she was

upset because she can’t do her job because of back pain.  Dr. Walsh provided a handout with exercises for

lower back pain and wrote up a 10 lb. lifting restriction but noted that this needed to be reevaluated in one

week (Claimant’s Exhibit 6, pp. 107-108).  The Claimant returned for follow up on July 8, 2010 and reported

that it felt like her back was the same.  She stated that it hurts when she is lifting at work and that she was

not following the 10lb. lifting restrictions.  She reported pain in her left hip the day before the visit when sitting

for an hour-long meeting.  She also reported pain lifting heavy boxes of school supplies.    Radicular pain

was denied at this visit but the Claimant continued to report tingling in her left big toe.  The Claimant told Dr.

Walsh that she hasn’t done the recommended exercises because she does not have time and she does not

want to go see a physical therapist because it is a waste of money (Claimant’s Exhibit 6, p. 107).  The

Claimant next returned for follow up with Dr. Walsh on September 3, 2010 and reported that her back

continues to hurt all the time but it was “really bad this past week. Can barely sit, stand, walk.” The Claimant

further reported that she can’t do her job effectively because she can’t lift anything, can’t stock the shelves

and she moves slowly, but she has not missed work.  She reported that the pain is now in “both sides of her

lower back” and “the left big toe remains numb” but that she did not have weakness or pain radiating into her

legs.  The Claimant still refused physical therapy and Dr. Walsh referred the Claimant for further evaluations

(Claimant’s Exhibit 6, pp. 106-107).  The Claimant’s next visit to Exempla Family Medicine at Stapleton was

on November 4, 2010 when she saw Dr. Huy Ly with complaints of redness, swelling and itching that started

bilaterally on her knees and moved to buttocks and back of legs.  Dr. Ly noted that the Claimant had a

cortisone injection in her lower back on October 6 or 7 in ruling out unusual exposures or changes that could

be related to the skin rash, but otherwise mentions nothing related to the Claimant’s lower back issues and

no lower back pain complaints are noted at all in the medical record (Claimant’s Exhibit 6, pp. 105-106).   

            12.       The Claimant saw Dr. Michael Shen at Advanced Orthopedic and Sports Medicine Specialist

on September 13, 2010 on referral from Dr. Walsh.  The Claimant reported to Dr. Shen that she had

recurrent low back pain with “acute low back pain starting about 2 months ago” although “she denies any

trauma or inciting event.”  Conservative management of the pain including therapy, exercises and anti-

inflammatory medications did not provide much relief.  The Claimant now noted a worsening of the pain and

the onset of left leg radiculopathy.  Based on these reported symptoms, Dr. Shen ordered an MRI.  The

Claimant followed up with Dr. Shen on September 16, 2010 for review of the MRI.  Dr. Shen noted that the

Claimant “does have some early degenerative disc changes at L4-5 and even less so at L5-S1 with

associated protrusion and annular tearing mainly at L4-5.  Dr. Shen felt her low back pain and occasional

lower extremity radiculopathy was consistent with her MRI and that he stated “her annular tear with

associated inflammation is likely causing nerve root irritation rather than overt nerve root compression.”  Dr.

Shen recommended a transforaminal steroid injection to improve pain and function.  He also recommended

that the Claimant resume physical therapy and home exercises to strengthen and stabilize her back and

core.  Dr. Shen emphasized that continued conservative care coupled with exercise is important “given her

chronic recurrent history of low back pain.”  Dr. Shen put the Claimant on light duty work restrictions for

several weeks pending follow up after the recommended injection (Claimant’s Exhibit 5, Respondent’s

Exhibit L). 

            13.       The Claimant also saw Dr. Christopher D’Ambrosia on September 20, 2010 for further

evaluation on referral from Dr. Shen.  Dr. D’Ambrosia noted that the Claimant had a 2-month history of low

back and left leg symptoms which were not improving with conservative treatment (Claimant’s Exhibit 2, pp.

16-17).  She was scheduled for a left side L5-S1 transforaminal epidural steroid injection that occurred on

September 23, 2010 and it was noted that the Claimant reported subjective pain relief and tolerated the

procedure well (Claimant’s Exhibit 2, p. 14).  In follow up on September 28, 2010 however, the Claimant

reported that the pain and discomfort was no better and her left leg was numb with constant dull pain

(Claimant’s Exhibit 2, p. 10).  The Claimant underwent a second epidural steroid injection on October 8, 2010

(Claimant’s Exhibit 2, p. 19).  At a follow up appointment on November 3, 2010, the Claimant reported
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improvement (Claimant’s Exhibit 2, p. 22).  At a follow up appointment on January 5, 2011, the Claimant

reported that she continues to have rather significant pain.  She does well for the first 5-6 hours at work but

prolonged standing and activities tend to exacerbate her pain.  Dr. D’Ambrosia noted the Claimant was very

emotional at this appointment.  He recommended a surgical consult with Dr. Shen and discussed further

work restrictions.  Dr. D’Ambrosia also recommended another trial of epidural steroid injections  (Claimant’s

Exhibit 2, p. 28). 

            14.       The Claimant met with Dr. Alan Lichtenberg for an IME requested by the Claimant on October

20, 2011.  Dr. Lichtenberg noted that the Claimant was injured at work between June 8, 2010 and June 15,

2010.  The current medical history provided to Dr. Lichtenberg by the Claimant was that on 6/8/2010 “she

unloaded about 900 boxes by herself, which required heavy repetitive lifting, bending, stooping, and twisting;

and she had low back pain while doing this…She subsequently had other days of heavy repetitive lifting.” 

Then, on 6/15/2010, the Claimant moved the vitamin department in a 2-day period and her low back pain got

worse.  After this she was transferred to a new store and the job was very physical and her pain got worse. 

On 9/10/10 after another day of heavy, repetitive lifting, bending and twisting the Claimant reported she had

lots of pain and could barely get out of bed the next day (Claimant’s Exhibit 1, pp. 1-2; Respondents’ Exhibit

I, pp. 64-65).  Dr. Lichtenberg was provided with, and reviewed, the Claimant’s medical records from

February 2010 through February of 2011.  However, it does not appear that Dr. Lichtenberg was given the

medical records from 2005 – 2009 showing the older history of low back complaints (Claimant’s Exhibit 1, p.

4, Respondents’ Exhibit I, p. 67).  In response to specific questions, Dr. Lichtenberg provided his opinion that

“the on-the-job work activities from 6/8/2010 through 6/15/2010 was the proximate cause of the claim-related

back pain and left leg radiculopathy” and he diagnosed the claimant with “permanent aggravation of pre-

existing degenerative lumbar spine disease” (Claimant’s Exhibit 1, p. 5, Respondents’ Exhibit I, p. 68).  Dr.

Lichtenberg further opined that the Claimant was not at MMI as of the date of his examination and he

believes that the Claimant’s clinical condition has not stabilized and is likely to improve with surgical

intervention or active medical treatment.      He also opined that “after her pain complaints began with her

work from 6/8/2010-6/15/2010, she has continued to do very physical work, with repetitive heavy lifting,

twisting, bending, etc.  This has definitely caused a substantial permanent aggravation of her condition”

(Claimant’s Exhibit 1, p. 6, Respondents’ Exhibit I, p. 69). 

              15.     The Claimant has not established that she suffered a compensable injury or occupational

disease by a preponderance of the evidence.  The ALJ credits the opinion of Dr. Walsh over that of Dr.

Lichtenberg on the issue of whether the Claimant’s low back pain symptoms resulted directly from the

Claimant’s employment and work conditions based, in part, on conflicting information provided by the

Claimant as to her pre-existing low back condition and, in part, on the Claimant’s own repeated assertions to

Drs. Walsh and Shen that the pain came out of the blue and the denial of any specific inciting event or any

reported work activities, which deviate from the history that she provided to Dr. Lichtenberg.  In addition, the

Claimant’s previous medical records establish a chronic, long-standing condition with very similar complaints

to those which she now attributes to work conditions starting in June of 2010.  As early as March 6, 2005, the

Claimant reported to a nurse at Kaiser Permanente that she was there for back pain but denied any specific

trauma, telling the nurse “it happens every month.”  Moreover, throughout 2008 and 2009, the Claimant

continued to report that her low back bothers her a lot and at times she has pain and numbness in hands or

legs.  In December 30, 2008, the Claimant continued to report that her back has always hurt for years.  In

2009, well before any alleged work conditions in June or September of 2010, the Claimant was already

reporting that she felt like she couldn’t do her job due to pain and she was noted to be tearful and frustrated

by her doctors during examinations.  Finally, the Claimant’s account of unloading a 900-piece truck by

herself with only another person scanning is not credible in the face of the other testimony and evidence to

the contrary.  Moreover, if there were multiple incidents in June and September of 2010 at work which

caused or exacerbated the Claimant’s back pain, it does not make sense that the Claimant, who has been a

manager with Employer for many years, would wait until December of 2010 to report any condition, and it is

not likely that she did not have knowledge of the process and requirements for filing a workers’ compensation
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claim having been an assistant manager or an EXA since 2006.  

CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-101, et seq., C.R.S.,

is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers’ compensation claim shall be decided

on its merits. Section 8-43-201, C.R.S.

 
            Assessing weight, credibility, and sufficiency of evidence in Workers' Compensation proceeding

is exclusive domain of administrative law judge. University Park Care Center v. Industrial Claim Appeals
Office, 43 P.3d 637 (Colo. App. 2001).  Even if other evidence in the record may have supported a contrary
inference, it is for the ALJ to resolve conflicts in the evidence, make credibility determinations, and draw
plausible inferences from the evidence.   When determining credibility, the fact finder should consider, among
other things, the consistency or inconsistency of the witness's testimony and actions; the reasonableness or
unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;
whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684
(Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight
and credibility to be assigned expert testimony is a matter within the discretion of the ALJ. Cordova v.
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to
conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the testimony.
Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v.
Youth Track, 4-649-298 (ICAO May 15, 2007). 

 
The ALJ's factual findings concern only evidence and inferences found to be dispositive of the issues

involved; the ALJ has not addressed every piece of evidence or every inference that might lead to conflicting
conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

 
                                                                                                                                                          1.         Compensability

         2.                     It was not entirely clear if the Claimant was pursuing her claim under the theory of occupational

injury or occupational disease or both from the pleadings, during the course of the hearing, or in the post-

hearing briefs.  Therefore, it is necessary to address both theories in turn. 

                                                                                                                                                   3.         Occupational Injury

The Claimant’s right to compensation initially hinges upon a determination that “at the time of the
injury, the employee is performing service arising out of and in the course of the employee’s employment.” 
C.R.S. § 8-41-301(1)(b).  The “arising out of” test is one of causation which requires that the injury have its
origins in an employee’s work-related functions.  There is no presumption than an injury which occurs in the
course of employment arises out of the employment.  Finn v. Industrial Commission, 165 Colo. 106, 437
P.2d 542 (1968).  The evidence must establish the causal connection with reasonable probability, but it need
not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30
Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo.
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210, 236 P.2d 2993.  A causal connection may be established by circumstantial evidence and expert medical
testimony is not necessarily required. Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo.
1984); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951). 

 

Compensable injuries involve an “injury” which requires medical treatment or causes disability.  H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  All results flowing proximately and naturally from an

industrial injury are compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). In

order to prove causation, it is not necessary to establish that the industrial injury was the sole cause of the

need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the need for treatment in the

sense that there is a direct relationship between the precipitating event and the need for treatment.  A

preexisting condition does not disqualify a claimant from receiving workers' compensation benefits. Rather,

where the industrial injury aggravates, accelerates, or combines with a preexisting disease or infirmity to

produce the need for treatment, the treatment is a compensable consequence of the industrial injury.  Joslins
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v.
Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).

 
Whether a compensable injury has been sustained is a question of fact to be determined by the ALJ.

Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. Div. 5 2009).  The weight and credibility to
be assigned expert testimony on the issue of causation is a matter within the discretion of the ALJ. Cordova
v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to
conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the testimony.
Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v.
Youth Track, supra.

 
            The Claimant failed to establish a compensable injury in this case.  She has a history of chronic pain

with similar complaints.  As early as March 6, 2005, the Claimant reported to a nurse at Kaiser Permanente

that she was there for back pain but denied any specific trauma, telling the nurse “it happens every month.” 

Moreover, throughout 2008 and 2009, the Claimant continued to report that her low back bothers her a lot

and at times she has pain and numbness in hands or legs.  In December 30, 2008, the Claimant continued to

report that her back has always hurt for years.  In 2009, well before any alleged work conditions in June or

September of 2010, the Claimant was already reporting that she felt like she couldn’t do her job due to pain

and she was noted to be tearful and frustrated by her doctors during examinations.  This history was not

provided to Dr. Lichtenberg, the only doctor who attributed the Claimant’s claim-related back pain and left leg

radiculopathy to on-the-job work activities from 6/8/2010 through 6/15/2010.  Moreover, the Claimant’s

treating physician, Dr. Walsh, testified that she reviewed a copy of Dr. Lichtenberg’s report and stated that

she did not agree with Dr. Lichtenberg’s conclusion that the Claimant’s low back pain was related to work

activities.  Dr. Walsh testified that she disagreed with this conclusion because the Claimant had told her on

June 30th that the pain just started out of the blue and did not related it to any sort of work activities. 

            The Claimant agreed to a recorded interview regarding her claim on December 9, 2010, shortly after

she first notified her current supervisor of low back pain and an alleged work-related injury.  During the

course of the interview, the Claimant did not relate any information about low back pain symptoms related to

any incident of unloading a truck in June of 2010.  The Claimant later told the interviewer that, “nobody

knows what this came from….”  During the interview, the Claimant did relate an incident on or around

September 9, 2010 when her pain was “really bad” because her previous store manager asked her to do

things that she felt she was not able to do and she pushed herself to try and she also related that shortly

after she saw her doctor and received a cortisone shot and the next day she “picked up a magazine, a paper

magazine, quite heavy, and I told [my doctor] what I felt and heard, and he said…sounded like I ruptured it. 

Moreover, if there were multiple incidents in June and September of 2010 at work which caused or

exacerbated the Claimant’s back pain, it does not make sense that the Claimant, who has been a manager

with Employer for many years, would wait until December of 2010 to report any condition, and it is not likely
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that she did not have knowledge of the process and requirements for filing a workers’ compensation claim

having been an assistant manager or an EXA since 2006.  The Claimant offered no reasonable excuse for

her own failure to report an injury in accordance with the claims procedure. 

            Finally, the Claimant’s account of unloading a 900-piece truck by herself with only another person

scanning is not credible in the face of the other testimony and evidence to the contrary.  Also, in the time

frame just after the alleged truck unloading incident, the Claimant had contact with multiple managers and

investigators for Employer with respect to unrelated complaints involving loss prevention and hostile work

environment issues.  During a lengthy written statement and during face-to-face meetings, there is no

persuasive evidence that the Claimant notified these managers and investigators unloading of a 900-piece

truck by herself or her low back pain from this or other work-related activity.  There was no written statement

provided nor is it plausible that the Claimant told each of these managers about a low back injury and all of

them ignored this notice.  The fact that they were actively investigating other unrelated allegations made by

the Claimant and taking actions with respect to the other allegations is indicative of a management and

investigative team that pursues employee claims and follows through with appropriate action.  Employer has

a claims process in place and the Claimant has offered no persuasive reason as to why the supervisors she

allegedly notified about low back pain and alleged work incidents in June would fail to follow the claims

procedure. 

            The Claimant has failed to establish by a preponderance of the evidence that she suffered a

compensable injury pursuant to C.R.S. § 8-41-301(1)(b).  The Claimant’s inconsistent statements regarding

allegations related to specific incidents occurring in June and September of 2010, coupled with a history of

chronic low back problems, in connection with the opinion of Dr. Walsh support a finding that the claim

should be denied and dismissed. 

Occupational Disease

Section 8-40-201(14) C.R.S. (2010) defines “occupational disease” as:

“A disease which results directly from the employment or the conditions under which work was performed,

which can be seen to have followed as a natural incident of the work and as a result of the exposure

occasioned by the nature of the employment, and which can be fairly traced to the employment as a

proximate cause and which does not come from a hazard to which the worker would have been generally

exposed outside of the employment.”

                                 1.         An occupational disease arises not from an accident, but from a prolonged exposure

occasioned by the nature of the employment.  Colorado Mental Health Institute v. Austill, 940 P.2d 1125

(Colo. App. 1997).  Occupational diseases are subject to a more rigorous test than accidents or injuries

before they can be found compensable.  All elements of the four-part test mandated by the statute must be

met to ensure the disease arises out of and in the course of employment.  The statute imposes additional

proof requirements beyond those required for an accidental injury by adding the "peculiar risk" test; that test

requires that the hazards associated with the vocation must be more prevalent in the work place than in

everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  However, the

hazardous conditions of employment need not be the sole cause of the disease.  The existence of a

preexisting condition does not defeat a claim for an occupational disease unless it can be shown that a non-

industrial cause was an equally exposing stimulus.  A claimant is entitled to recovery if he or she

demonstrates that the hazards of employment cause, intensify or aggravate to some reasonable degree, the

disability. Id.  Where there is no evidence that occupational exposure to a hazard is a necessary precondition

to development of the disease, the claimant suffers from an occupational disease only to the extent that the

occupational exposure contributed to the disability.  Id.

            In this case, the Claimant failed to prove that she suffered from an “occupational disease” as defined
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by C.R.S. § 8-40-201(14) with respect to her low back and leg pain.  The opinion of Dr. Walsh was more

persuasive than that of Dr. Lichtenberg on the issue of whether the Claimant’s low back pain symptoms

resulted directly from the Claimant’s employment and work conditions.  The Claimant’s previous medical

records also failed to lend support that her low back pain was work-related and rather established a chronic,

long-standing condition with very similar complaints to those which she now attributes to work conditions

starting in June of 2010.  The Claimant’s own inconsistent statements since June of 2010 also make it less

likely that the Claimant’s current condition is related to an occupational disease.   

                                                                                                                                                      1.         Remaining Issues

         2.                     Because the Claimant failed to prove that she suffered a compensable injury, additional issues

and defenses raised by the parties in the pleadings and at hearing are moot. 

ORDER

            It is therefore ordered that:

It is therefore ordered that:

1.         The Claimant has failed to sustain her burden of proving a compensable injury by a

preponderance of the evidence because she failed to establish that one or more incidents occurred which

caused an injury or an acceleration or aggravation of a pre-existing injury.

2.         The Claimant failed to sustain her burden of proving that she suffered from an occupational

disease as defined by C.R.S. § 8-40-201(14) with respect to her low back condition or that her employment

conditions caused an acceleration or aggravation of a pre-existing injury.

3.         All claims for further medical treatment and disability benefits are denied and dismissed.

            DATED:  March 2, 2012

Kimberly A. Allegretti

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-604-199-01

CORRECTED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

PROCEDURAL HISTORY

            This matter was scheduled for hearing on January 2012 and the Claimant raised a Motion to Strike All

Issues set for the Hearing which Constitute Challenges to the Findings and Determinations of the DIME

Doctor for the first time at the commencement of the hearing.  The Claimant presented a written motion,

offered the testimony of the DIME physician, and presented oral argument that the employer did not file a

timely application within 30 days after the date that the DIME report was mailed to the employer.  The

Respondents cross-examined the witness Dr. Gellrick and the Claimant asked Dr. Gellrick additional

questions in re-direct.  The Respondents did not object to the testimony of Dr. Gellrick at the hearing.  The

Respondents were given until January 17, 2012 to submit a Response to the Claimant’s Motion and the

Claimant was provided until January 23, 2012 to file a Reply.  The matter was held open through January 23,
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2012 for the submission of new evidence relevant to the Claimant’s Motion to Strike and evidence was

permitted to be submitted in conjunction with the Response and Reply.  An order granting the Claimant’s

motion was entered on February 2, 2012.  At the time of the Order, it was understood that the issue of

medical benefits and other issues remained.  At a prehearing conference held on February 24, 2012, the

parties confirmed that there was not a medical benefits issue remaining and other stipulations were entered. 

Because the issue of medical benefits is no longer pending, and the other remaining issues are intertwined

with the issue related to the DIME determination, or are resolved by further stipulation of the parties, the

order requires correction. 

STIPULATIONS

Subsequent to the January 6, 2012 hearing, at the February 24, 2012, the parties agreed that:

1.         medical benefits is no longer an issue for the hearing; and

2.         to the extent that the Respondents are found responsible for payment of permanent partial disability

benefits, such benefits are to be calculated using the maximum TTD rate applicable at the time of the

Claimant’s injury. 

ISSUES

            1.         The timeliness of the Employer’s application for hearing and whether all issues set for hearing

that constitute challenges to the findings and determinations of the DIME physician shall be stricken due to

lack of jurisdiction. 

            2.         Whether Claimant is entitled to an award of permanent impairment benefits in accordance with

the assessment of Dr. Gellrick per her July 12, 2011 DIME report.

FINDINGS OF FACT

1.                   Claimant suffered a work injury on February 4, 2004.  Respondents filed a Final Admission of

Liability on May 10, 2007 which awarded the Claimant $44,551.58 in permanent medical impairment

benefits. 

            2.         After the May 10, 2007 Final Admission was filed, the case was reopened so that the Claimant

could receive treatment for psychological problems. 

            3.         On March 30, 2010, the Claimant underwent a Division Independent Medical Examination with

Dr. Caroline Gellrick.  Dr. Gellrick issued a DIME report dated that same day in which she determined that

the Claimant was not at maximum medical improvement and needed additional care with Drs. Entin,

Reinhard and Muckle to treat and assess the Claimant’s conditions.  Dr. Gellrick diagnosed the Claimant with

a number of conditions that she related to the Claimant’s work injury including: mild traumatic brain injury,

depressive disorder with personality change, cervical spine strain, thoracic contusion and sprain, lumbar

strain, post-traumatic cephalgia which was exhibited as migraine headache/photophobia/nausea, vertigo with

vestibular imbalance and post-traumatic endolymphatic hydrops, tinnitus, sleep disorder; visual disturbance,

syncopal episodes, opioid dependency, and left-sided temporomandibular joint dysfunction. 

            4.         In the March 30, 2010 IME report, Dr. Gellrick provided a provisional impairment rating, noting

that the Claimant was not at MMI and noting that further diagnostic testing was needed on vision issues. 

She rated cervical, thoracic and lumbar injuries at 32%; psychological/cognitive injuries at 13%; vestibular

injury at 10%, cephalgia/episodic neurological disorder at 5% and vision/hearing pending additional

information from the ENT and ophthalmologists.  The provisional rating equaled a 50% whole person

impairment.
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            5.         There was no certificate of mailing on the DIME report dated March 30, 2010.  However,

counsel for the Claimant received the report on April 7, 2010.  The March 30, 2010 DIME report was

received by the IME Unit on April 12, 2010, five days after the report was received by Claimant’s counsel.   

There was no testimony or evidence presented by Respondents’ counsel regarding the date that her office

received the March 30, 2010 DIME report.

            6.         On April 15, 2010 the Respondents filed a General Admission of Liability for medical benefits

noting the previous permanency award and that “per DIME, Injured was not found to be at MMI….”

            7.         The Claimant received additional treatment and on March 28, 2011, the Claimant’s physician,

Dr. Reinhard, put him at MMI and a repeat DIME was scheduled with Dr. Gellrick.

            8.         Dr. Gellrick conducted a second DIME on July 12, 2011 and issued a DIME report that same

day.  Dr. Gellrick agreed that the Claimant was at MMI as of March 28, 2011 per Dr. Reinhard’s report.  In

the July 12, 2011 DIME report, Dr. Gellrick again diagnosed the Claimant with a number of conditions.  This

time the diagnoses included: closed head injury with mild traumatic brain injury with cognitive dysfunction,

depression and anxiety,  cervical spine strain/sprain, thoracic sprain, lumbar spine with spondylosis and

degenerative disc disease, cephalgia with post-traumatic migrainous type headache, vertigo, vestibular

imbalance, post-traumatic endolymphatic hydrops, tinnitus with hearing loss, TMJ dysfunction, not evaluated

and not rated, opioid dependency, visual disturbance with diagnosed keratoconus which was found to be

preexisting and not work related, and drug reaction to Saphris.  Dr. Gellrick’s report goes into great detail with

respect to the Claimant’s current symptoms and diagnoses of his various conditions.  The contents of the

July 12, 2011 report (found at Exhibit 5 to Claimant’s Motion to Strike) are incorporated herein by this

reference for the purpose of establishing what findings and determinations of the DIME physician were

contained in the report. 

            9.         In the July 12, 2011 DIME report, Dr. Gellrick rated the Claimant’s cervical spine impairment at

12%, thoracic spine impairment at 5%, lumbar spine impairment at 15% (with a combined spine impairment

of 29% for the cervical, thoracic and lumbar injuries based on the Table of Combined Values).  She rated the

vestibular vertigo with continuing dysfunction at 10%, cephalagia with migrainous type symptoms at 5%,

hearing loss at 2%, these physical impairments combined for a total of 17% which when combined with the

29% whole person spine impairment resulted in a 41% whole person impairment for physical impairments. 

This physical impairment rating was then combined with the neurological/psychological impairment at 13%

for a combined whole person impairment rating of 49%.  The rating did not include the TMJ and physical

dental impairment. 

            10.       Dr. Gellrick testified credibly at the hearing regarding her general process for preparing and

mailing DIME reports and what she recalls about mailing the Claimant’s July 12, 2011 DIME report and her

undisputed testimony on these issues is found as fact.  Dr. Gellrick dictates her DIME reports before 8:00pm

on the same day that she conducts the examination which is the date written on the DIME report.  She then

sends the dictation out to be transcribed.  It usually takes about 7-8 days to receive the transcribed report

back in her office.  When she gets the transcribed report back, Dr. Gellrick reviews and proofs the document

and drafts her own corrections.  She then makes copies of the report herself.  This process is completed

within 10-12 days from the date of the report.  Dr. Gellrick then reviews the report again, assembles the

report copies and puts three reports into three separate envelopes.  She then addresses the envelopes

herself, one to the Claimant or Claimant’s counsel, one to Respondents or Respondents’ counsel and one to

the Division of Workers’ Compensation IME unit.  She then takes the envelopes containing all three reports

and mails them together from the same post office or mailbox.  She always sends all three reports together

using the same method and she never separates them.  Dr. Gellrick has not included a certificate of mailing

on her DIME reports in the past and she did not include a certificate of mailing on the Claimant’s July 12,

2011 DIME report.  Dr. Gellrick does not remember the specific date that she mailed the Claimant’s July 12,
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2011 DIME report.  Dr. Gellrick testified that none of the 3 mailed copies of the July 12, 2011 DIME report in

this case were returned to her as undelivered. 

            11.       Dr. Gellrick’s July 12, 2011 DIME report was received in the office of the Claimant’s counsel on

July 23, 2011.  A copy of that same report was received by the Division IME unit on July 28, 2011, five days

after it was received by the Claimant’s counsel.  There was no testimony or evidence presented by

Respondents’ counsel regarding the date that her office received the July 12, 2011 DIME report. 

            12.       Although there is no evidence as to the specific date that Dr. Gellrick mailed her July 12, 2011

DIME report, the report must have been mailed by July 23, 2011 since that is the date that the Claimant’s

counsel received it and all reports were mailed at the same time.  Therefore, the ALJ finds that the latest

possible date the report was mailed is July 23, 2011. 

            13.       On August 5, 2011, the Division of Workers’ Compensation (“DOWC”) IME unit issued a

“Notice of Completion.”  This Notice contained a Certificate of Mailing indicating that it was sent to counsel

for Claimant, counsel for Respondents and the DIME physician on August 5, 2011.

            14.       On September 2, 2011, the Respondents filed their Application for Hearing in this matter on

the issues of medical benefits/reasonably necessary, permanent partial disability benefits, and other issues

which were listed as: causation, apportionment, set-offs for Claimant’s receipt of disability benefits and

retirement benefits, as allowed by statute. 

            15.       Therefore, the Respondents’ Application was filed 41 days after the latest possible mailing date

of the July 12, 2011 DIME report by Dr. Gellrick and 28 days after the mailing date of the Notice of

Completion from the DOWC IME unit.   

            16.       The Claimant’s Response to the Application for Hearing was filed on September 27, 2011.

            17.       On January 6, 2012, at the commencement of the hearing, counsel for the Claimant made the

“Motion to Strike All Issues set for the Hearing which Constitute Challenges to the Findings and

Determinations of the DIME Doctor.”  The Claimant presented a written motion, offered the testimony of the

DIME physician, and presented oral argument that the employer did not file a timely application within 30

days after the date that the DIME report was mailed to the employer.  The Respondents cross-examined the

witness Dr. Gellrick and the Claimant asked Dr. Gellrick additional questions in re-direct.  The Respondents

did not object to the testimony of Dr. Gellrick at the hearing. 

            18.       Per the credible testimony of Dr. Gellrick, counsel for the Claimant contacted her after the

completion of the DIME report a day or two before the January 6, 2012 hearing to inquire when the July 12,

2011 DIME report was mailed and to ask the doctor questions regarding her procedures for completing and

mailing DIME reports. 

19.       Respondents were provided until January 17, 2012 to submit a Response to the Claimant’s

Motion and the Claimant was provided until January 23, 2012 to file a Reply.  The matter was held open

through January 23, 2012 for the submission of new evidence relevant to the Claimant’s Motion to Strike and

evidence was permitted to be submitted in conjunction with the Response and Reply. 

20.       The Respondents filed an “Objection to Claimant’s Motion to Strike” on January 17, 2012.  No

exhibits or new evidence was submitted with the Respondents’ Objection.  The Respondents did not

generally dispute the factual allegations contained in the Claimant’s Motion to Strike, but did include

additional factual averments.  In their Objection, the Respondents argued that:

(1)       C.R.S. §8-42-107.2(4) is ambiguous because it is subject to more than one reasonable

interpretation;
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(2)       the DOWC Director’s Interpretive Bulletin issued in June of 2001 regarding C.R.S. §8-42-203

and its inter-relationship with C.R.S. §8-4-107.2 (Exhibit 9 to Claimant’s Motion to Strike) should control

regarding the initiating event for the  timing of the filing of an Application for Hearing challenging or

responding to IME results;

(3)       the August 29, 2011 Order of ALJ Stuber in Allen v. Evraz, Inc. N.A., d/b/a CF&I Steel, L.P.,
d/b/a Rocky Mountain Steel Mills, W.C. No. 4-817-083, is non-precedential and factually and legally

distinguishable from the current case;

(4)       the Respondent retained the right to challenge the findings in the DIME report because they

filed an Application for Hearing within the 30-day time limit running from the date of the Notice of Completion

in reliance upon the Director’s June 2001 Interpretive Bulletin because parties are entitled to rely upon the

interpretation of an administrative agency with respect to implementation of a statute;

(5)       the Claimant has waived the right to raise the issues contained in the Motion to Strike as this is

not a jurisdictional argument; and

(6)       The Claimant violated the provisions of WCRP 11-6 by communicating with the DIME physician

subsequent to the Division’s acceptance of the final report and therefore, Dr. Gellrick’s testimony should be

stricken.

CONCLUSIONS OF LAW

Statutory Interpretation

            When interpreting statutes, a court should give words and phrases in a statute their plain and ordinary

meanings.  This is because the object of statutory construction is to give effect to the legislative intent of the

statute.  Town of Telluride v. San Miguel Valley Corp., 197 P.3d 261, 262 (Colo. App. 2008).  The best

indicator of legislative intent is contained in the language of the act.  Forced and subtle interpretations should

be avoided.  Jones v. Industrial Claim Appeals Office, 87 P.3d 259 (Colo. App. 2004); Spracklin v. Industrial
Claim Appeals Office, 66 P.3d 176 (Colo. App. 2002).  If a statute is clear and unambiguous on its face, then

we need not look beyond the plain language and we must apply the statute as written. Garhart ex rel.
Tinsman v. Columbia/Healthone, L.L.C., 95 P.3d 571, 591 (Colo. 2004); In re 2000-2001 Dist. Grand Jury in
and for First Judicial Dist., 97 P.3d 921, 924 (Colo. 2004) (citing Univex Int’l, Inc. v. Orix Credit Alliance,
Inc., 914 P.2d 1355, 1358 (Colo. 1996)). 

 

Application to C.R.S. §8-42-107.2(4)
 

C.R.S. §8-42-107.2(4), states:

 

Within thirty days after the date of the mailing of the IME's report, the insurer or self-insured

employer shall either file its admission of liability pursuant to section 8-43-203 or request a hearing before

the division contesting one or more of the IME's findings or determinations contained in such report

(emphasis added).

 

            The statute is unambiguous that the employer has only 30 days to file either an admission of liability

or an application for hearing to contest the DIME finding.  This provision was added by H.B. 98-1062,

effective August 5, 1998.  Colo. Sess. Laws 1998, chap. 313.  The provision has remained unchanged since

its adoption.  This requirement contains no limitation or qualification that the 30-day time period only begins

to run after DOWC issues a notice of completion.

 

http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=197+P.3d+261&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=97+P.3d+921&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=914+P.2d+1355&scd=CO
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Effective March 11, 2001, H.B. 01-1116, amended section 8-43-203(2)(b)(II)(A), C.R.S., which

specifies the notice that must be given by the employer or insurer to the claimant in a final admission of

liability.  Colo. Sess. Laws 2001, Chap.23.  The amendment no longer required that the claimant be informed

that an application for hearing must be filed on all ripe issues even if a DIME was requested.  In the event

that a DIME was requested, all issues could be reserved and tried at the same time after completion of the

DIME.  H.B. 01-1116, however, reiterated the time period for the employer or insurer to act following the

DIME by adding to section 8-43-203(2)(b)(II)(A), “The respondents shall have thirty days after the date of

mailing of the report from the division's independent medical examiner to file a revised final admission or to

file an application for hearing.” 

 

On June 13, 2001, the then Director of DOWC issued an “interpretive bulletin” on H.B. 01-1116, and

stated in pertinent part:

The legislative intent was to prevent filings of multiple hearing applications by holding the process in
abeyance pending completion of an IME on disputed issues of MMI and /or whole person impairment.

In order to further the legislative intent for judicial efficiencies, the statute must be implemented to ensure
that only those claims that require adjudication advance to hearing and that undue process constraints are
avoided. To do this, process clarification is necessary.

The Division reviews all IME reports issued in accordance with Section 8-42-107(2), C.R.S. If the report
contains the required components, and is consistent with the requirements of the Guides, rules and
curriculum, the Division issues a statement to the parties that the report has been accepted and may be
considered final. A NOTICE OF COMPLETION letter is issued. If a report lacks crucial information or
contains a significant error, an INCOMPLETE NOTICE-IME REPORT letter is sent to the physician and the
parties outlining the specific area(s) needing to be addressed.

It is the opinion of this Division that the time frame for responding to the IME results does not begin to run
until the Division notifies the parties that the IME report is complete and final. Rule XIV(L)(4)(d), Medical
Review Panel-Independent Medical Examination (IME), is consistent with this interpretation and provides
that " [s]ervices rendered by an IME physician shall conclude upon acceptance by the Division of the final
IME report." Rule IV (N)(6), Admissions of Liability, subsumes this process. The Division's Notice of
Completion form now includes a Certificate of Mailing that the parties may use to ascertain the
commencement of the 30-day time frame.

            At the top of its first page, the interpretive bulletin acknowledged that the Director’s opinions “do not

have the force and effect of rule,” but are afforded as “navigational tools to clarify and simplify processes,

create efficiencies, and to reduce litigation.”  DOWC has amended the WCRP on several occasions after the

2001 interpretive bulletin, but has not adopted any rule that specifies the commencement of the period for

filing an admission of liability or application for hearing. 

 

Nevertheless, the Respondents urge that a court may only set aside an agency’s interpretation of its

governing statute if it is “clearly erroneous, arbitrary or otherwise not in accordance with the law” citing City
and County of Denver v. ICAO, 107 P. 3d 1019, 1021 (Colo. App. 2004) (see Respondents’ Objection to

Claimant’s Motion to Strike at p. 9).  The Respondents also rely upon Carlson v. Infomatics Corp., W.C. No.

4-380-302 (Industrial Claim Appeals Office, August 11, 2010), Olson v. Phil Long Dealerships, W.C. 4-756-

491 (Industrial Claim Appeals Office, November 1, 2002), and Ratnecht v. Kettle River Corporation, WC No.

4-547-777 (Industrial Claim Appeals Office, June 18, 2004) in support of deference to Director’s Interpretive

Bulletin over the application of the language of the statute, which Respondents argue is ambiguous because

it is subject to more than one reasonable interpretation. 

 

However, the Colorado courts have previously indicated that the Director’s opinions are not controlling
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on issues of legal interpretation.  In 1999, the General Assembly attempted to make the 30-day time periods

applicable to all claims, including those involving injuries before August 5, 1998.  That 1999 amendment

became the subject of several varying legal interpretations, including one set forth by the then Director in a

previous “interpretive bulletin.”  Neither the Industrial Claim Appeals Office nor the Court of Appeals agreed

with the Director’s interpretation.  Lobato v. Industrial Claim Appeals Office, 94 P.3d 1173 (Colo.App. 2003),

reversed Lobato v. Industrial Claim Appeals Office, 105 P.3d 220 (Colo. 2005).  By the time of the Supreme

Court decision, DOWC had amended WCRP to reflect the Director’s interpretation.  The Supreme Court held

that former WCRP IV(L)(3) correctly effectuated the intent of the legislature.  The Court noted that it

accorded deference to the agency interpretation of the statute, but was not bound by it.  The Court then held

that the Director’s interpretation of the statute was correct.

 

The Respondents also now also assert that the testimony of Dr. Gellrick should be stricken because

counsel for the Claimant contacted the DIME physician subsequent to the completion of the DIME report in

violation of WCRP 11-6.  While WCRP states that there shall be no contact with the DIME physician, there is

no prescribed remedy.  The provision is intended to prevent the parties from influencing the DIME physician

with respect to the findings and determinations made by the doctor.  Here, there was no persuasive evidence

to indicate that counsel for the Claimant had the intent to influence the opinion of the DIME physician, but

rather made limited inquiry as to the date the DIME report was mailed.  The contact by counsel for the

Claimant was improvident, but was not the level of violation that would warrant striking the DIME physician’s

testimony.  There is nothing to indicate that the contact influenced the DIME physician’s opinion expressed in

the July 12, 2011 DIME report or that the contact otherwise affected the DIME physician’s findings and

determinations. 

 

The Claimant is correct that the statute unambiguously requires the employer to file either an

admission or application for hearing within 30 days after the mailing of the DIME report to the employer.  City
Market, Inc. v. Industrial Claim Appeals Office, 68 P.3d 601 (Colo.App. 2003), strictly applied the 30-day time

limit for the employer to file an admission or application to challenge MMI.  The Court noted:

 

The General Assembly's requirement is clear: an insurer or a self-insured employer must respond to a DIME

physician's report and elect either to admit or to contest the report. Rule IV(N)(6) also requires a self-insured

employer either to admit liability or to file an application for hearing within thirty days after the date of mailing

of the DIME report determining medical impairment. Neither the statute nor the rule contains any qualification

that would limit this obligation. 
 
See also Leprino Foods Co. v. Industrial Claim Appeals Office, 134 P.3d 475 (Colo.App. 2005).

 

            In this case, the record evidence does not establish the specific date when Dr. Gellrick mailed her

July 12, 2011 report to the Respondents.  However, it is undisputed that Dr. Gellrick mailed 3 copies of her

July 12, 2011 DIME report to counsel for the Claimant, counsel for the Respondents and the Division of

Workers’ Compensation IME unit.  It is also undisputed that none of the 3 copies of the Claimant’s July 12,

2011 DIME report were returned to Dr. Gellrick as undelivered.  Respondents presented no evidence

regarding the date that they received the July 12, 2011 DIME report, but did not deny receiving the report.  In

any event, counsel for the Claimant could not have received the July 12, 2011 DIME report before Dr.

Gellrick mailed it, therefore, the latest possible date that the report could have been mailed is July 23, 2011,

the date that the Claimant’s counsel received the report.  It is more probable that the report was actually

mailed before the date that counsel for the Claimant received it.  Therefore, the Claimant has established

that the Respondents filed the Application for Hearing outside of the 30-day time limit set forth in C.R.S. §8-

42-107.2(4) since the Application was not filed until September 2, 2011. 

 

The time periods for the DIME process generally have been held to be jurisdictional rather than

merely procedural.  Leprino Foods Co., supra; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261 (Colo.
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App. 2004).  The employer’s application for hearing was untimely to enable it to challenge the IME's findings

or determinations contained in Dr. Gellrick’s July 12, 2011 report.

 

            Dr. Gellrick’s report goes into great detail with respect to the Claimant’s current symptoms and

diagnoses of his various conditions.  With respect to a number of the conditions with which Dr. Gellrick

diagnosed the Claimant, she made findings and determinations as to causation / whether or not the

conditions are related to the work injury.  To the extent Dr. Gellrick made findings and determinations in the

July 12, 2011 DIME report, the Respondent is precluded from contesting the same due to the failure to file

the Application for Hearing within the 30-day time limit set forth in C.R.S. §8-42-107.2(4). 

 

            Because the Respondent failed to file its Application for Hearing within the 30-day time limit and is

therefore now precluded from doing so, the Respondent shall pay permanent partial disability benefits

consistent with the July 12, 2011 DIME report  which determined that the Claimant had a combined whole

person impairment rating of 49%. 

 
                                                                       ORDER

            It is therefore ordered that:

1.         The Respondents failed to comply with the requirement in C.R.S. §8-42-107.2(4) that they

shall either file an admission of liability pursuant to C.R.S. § 8-43-203 or request a hearing before the

division contesting one or more of the IME's findings or determinations contained in such report within thirty

days after the date of the mailing of the IME’s report. 

2.         Dr. Gellrick made findings and determinations encompassing or impacting causation,

permanent partial disability and MMI.  Consequently, Respondents are precluded from challenging such

findings and determinations made in Dr. Gellrick’s July 12, 2011 DIME report. 

3.         Insurer shall pay permanent partial disability benefits in accordance with the July 12,

2011DIME report of Dr. Gellrick which found a 49% whole person impairment, using the maximum TTD rate

applicable at the time of the Claimant’s injury (per stipulation), beginning on March 28, 2011(the date of MMI

per the DIME report). 

4.         Insurer may take credit for any permanent partial benefits previously paid and for any

temporary benefits paid after the date of MMI.

5.         Insurer shall pay eight percent (8%) per annum on all compensation not paid when due.

6.         All matters not determined herein are reserved for future determination.

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

 http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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DATED:  March 6, 2012                 

Kimberly  A. Allegretti

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-751-920-04

ISSUE

Whether the Claimant has established by a preponderance of the evidence that he is permanently and

totally disabled as a result of his industrial injury of February 20, 2008.

FINDINGS OF FACT

1.      The Claimant sustained a compensable injury to his low back on or about February 20, 2008.  The

Claimant is currently 34 years old.

2.      The Claimant saw Dr. Delos Carrier for the first time on February 21, 2008.  Following his

examination, Dr. Carrier diagnosed the Claimant with mid and lower mechanical back pain.  Dr. Carrier

immediately began prescribing the Claimant Percocet, Cyclobenzaprine, and ibuprofen.  Dr. Carrier also

released the Claimant to return to work with temporary restrictions, including no lifting, carrying, pushing or

pulling more than 10 pounds. 

3.      Claimant returned to see Dr. Carrier on numerous occasions through November 13, 2009.  Dr.

Carrier continued to prescribe the Claimant therapy and narcotic medications for his low back pain and

continued to release Claimant to return to work. In addition, Dr. Carrier had the Claimant undergo an MRI on

March 31, 2008 that showed disc degeneration at the L4-L5 level as well as the L3-L4 level. Dr. Carrier

rendered the opinion that this two-level disc degeneration was not related to his work injury.  Dr. Carrier

stated that the MRI findings were not clinically related to what he was seeing on physical examination.

4.       On August 20, 2008, the Claimant underwent gastric bypass surgery.  The Claimant

acknowledged that he was not having any kind of stomach problems before his work injury. 

5.      The Claimant was examined by Dr. Kenneth Finn on November 19, 2008.   At that time, the

Claimant was reporting right-sided lumbar pain with no lower extremity radicular pain, numbness,

paresthesia, or bowel or bladder incontinence.  Dr. Finn ultimately provided the Claimant over time with

various injections including: right side and bilateral L4-5, L5-S1 Intraarticual facet injections; bilateral L3, L4,

L5 Medial Branch Blocks; Bilateral L3 through L5 Radiofrequency Neurotomy; and Bilateral S-I Joint

Injections. The last injection occurred on June 18, 2009.

6.       The Claimant underwent a psychological evaluation with Dr. Dale Mann on July 24, 2009.  Dr.

Mann diagnosed the Claimant with adjustment disorder with depressed and anxious mood, pain disorder

with psychological factors and a general medical condition, and psychosocial stressors involving limitations

due to chronic low back pain.

7.      The Claimant was evaluated by Dr. Roger Sung on August 27, 2009.  At that time, the Claimant

was reporting severe back pain with mild to moderate pain down his right leg.  On examination, Dr. Sung

noted that the only positive findings were diffuse tenderness along the spinous process and paraspinal
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musculature, as well as limited range of motion.

8.      In November 2009 the Claimant’s care was transferred from Dr. Carrier to Dr. Castrejon. Dr.

Castrejon saw the Claimant for the first time on November 15, 2009.  Dr. Castrejon placed restrictions on the

Claimant to allow him to return to work with no pushing, pulling or lifting over 10 pounds and sitting and

standing as tolerated.

9.      The Claimant returned to see Dr. Castrejon on December 21, 2009. The Claimant was not

reporting any leg complaints and his pain levels were a 4 out of 10.  Although a recommendation had been

made that the Claimant undergo a spinal cord stimulator implant, Dr. Castrejon believed that proceeding with

the implant was not reasonable at that time.  Dr. Castrejon believed that the Claimant had reached maximum

medical improvement as of this date.  Dr. Castrejon referred the Claimant for range of motion studies and a

functional capacity evaluation (FCE). 

10.  The Claimant saw Dr. Nicholas Olsen for the first time on December 29, 2009.  At that time, the

Claimant reported that his pain levels were approximately 7 out of 10 and were located in his low back and

buttock.  The Claimant denied any radiation into his legs.  The Claimant also denied complains of local

numbness or weakness in the legs.  The most significant finding that Dr. Olsen found on examination was

atrophy noted in his lower lumbar paraspinals.  Dr. Olsen diagnosed the Claimant with muscular low back

pain inasmuch as the diagnostic injections that had been performed in the past could not clearly identify a

facetogenic or discogenic pain source.  Dr. Olsen believed that the Claimant had reached maximum medical

improvement as of that time. With regards to maintenance care, Dr. Olsen recommended that the Claimant

continue to perform his home exercise program on a regular basis to address the level of deconditioning that

was clinically apparent on examination.

11.  Claimant underwent his first FCE on January 8, 2010.  The occupational therapist provided the

following recommendations of restrictions based on test findings:

-                      Pushing tolerances of 50 pounds on the right and 40 pounds on the left

-                      Pulling tolerances of 40 pounds on the right and 40 pounds on the left

-                      Carrying tolerances of 25 pounds on occasional basis

-                      Sitting tolerance, needs to change positions after 60 minutes

-                      Standing tolerance, needs to change positions after 60 minutes

12.  The physical therapist performing the test noted that the Claimant stayed below 60% of his

maximum cardiovascular tolerance and provided a submaximal effort secondary to self-limiting behavior due

to low back pain and fear of injury.  The physical therapist recommended that the Claimant perform light duty

work with the ability to lift up to 20 pounds on a frequent basis and less than 10 pounds on a constant basis.

13.  Dr. Castrejon issued his Discharge Summary/Impairment Report dated January 20, 2010. Dr.

Castrejon provided the following permanent physical restrictions:

-                      Occasional lifting and carrying up to 25 pounds

-                      Occasional pushing and pulling up to 40 pounds

-                      Claimant would need to be off of his feet no more than 15 minutes out of an 8 hour day

-                      Occasional bending, stooping, climbing, and squatting
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14.  The Claimant returned to see Dr. Castrejon on numerous occasions for post-MMI care. 

15.  The Claimant attended the division independent medical examination (DIME) appointment with Dr.

David Richman on October 6, 2010.  The Claimant reported to Dr. Richman that he was having leg pain,

however, Dr. Richman noted that his clinical examination did not show any evidence of radiculopathy. 

Rather, Dr. Richman diagnosed the Claimant with low back pain “nonspecific.”  Dr. Richman performed

range of motion measurements.  Dr. Richman’s range of motion measurements reflects severe loss of

flexion, severe loss of extension, and severe loss of bilateral lateral flexion. However, Dr. Richman stated the

following:

In the physical exam done today, I am concerned about the validity of the ranges being an actual reflection of true

physiologic range of motion because of significant guarding and self-limited behaviors noted. In particular, when

one looks at the right and left lateral flexion, it is highly unusual to have exactly the same measurements done on

the left and right side, but also with each particular individual measurement.  I think this is clearly due to self-limited

behaviors. Therefore, his range of motion overestimates the actual true measurements.

16.  The Claimant saw Dr. Jonathan Woodcock on January 11, 2011 at the request of the Claimant’s

counsel. At that time, the Claimant reported that he falls 6-10 times per day with bruises all over his legs.  He

also told Dr. Woodcock that he “does a lot of walking.”  Emotionally, the Claimant stated that although he

feels overwhelmed at times, most of the time he does pretty well.  The Claimant reported his low back pain

for Dr. Woodcock as being a 3 out of 10. 

17.  Dr. Woodcock, as part of his evaluation, performed range of motion measurements for the

Claimant.  Dr. Olsen described this range of motion deficit as being severe. Dr. Woodcock did not place any

permanent physical restrictions on the Claimant. Rather, Dr. Woodcock stated that the Claimant would need

to be in an occupation that was essentially sedentary to light duty.

18.  The Claimant underwent another functional capacities evaluation on January 25, 2011.  The

Claimant reported his pain level was a 3 out of 10 that day.  Following the examination, the occupational

therapist noted essentially the following results:

a.                  Sustained sitting of 1 hour and 30 minutes

b.                  Sustained standing/walking of 45 minutes

c.                  Maximum bilateral occasional lift of 20 pounds from floor to knuckle, 35 pounds from knuckle to floor,

and 35 pounds from shoulder to overhead.

d.                  Maximum bilateral lift (1 lift every 5 minutes), to be 15 pounds from floor to waist, 15 pounds from

waist to shoulder, and 15 pounds from shoulder overhead.

e.                  The occasional lift test was consistent with light to medium work category.

f.                    The frequent lift test was consistent with medium work category.

g.                  A bilateral, waist to level carry of 20 pounds for 50 feet.

h.                  Able to demonstrate an ability to push 80 pounds loaded onto a 58 pound sled for 10 feet over a

hard surface, with approximate pushing and pulling force exertion of 40 pounds.

i.                     The occupational therapist noted that the overall demonstrated abilities was consistent with light to

medium work category.

19.  At the time of the February 28, 2011 evaluation, the Claimant reported to Dr. Olsen that he spent
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the day either in a recliner or a bed.  The Claimant stated that bathing was limited to once or twice a week

inasmuch as bathing absolutely wears him out. The Claimant stated that, when dressing, he completed as

much of this as possible on the bed or in a recliner.  The Claimant reported he was unable to clean dishes as

bending over a sink “nearly kills me.”  The Claimant reported to Dr. Olsen that his maximum sitting tolerance

was between 30-45 minutes, and maximum standing tolerance was 30 minutes.  However, the Claimant,

during the January 25, 2011, FCE demonstrated a sitting tolerance of over 90 minutes. The Claimant also

reported that he rarely picked up his 20 pound daughter.

20.  As part of his evaluation, Dr. Olsen performed a clinical examination.  Dr. Olsen later stated in a

report dated May 2, 2011, that Claimant’s clinical examination of February 28, 2011, was no different from

his clinical examination that Dr. Olsen performed on December 17, 2009. As of the February 20, 2011

evaluation, Dr. Olsen indicated that the Claimant was able to lift up to 30 pounds and 15 pounds on a

frequent basis. Dr. Olsen indicated that the Claimant should have no limitations in terms of stair climbing, as

well as sitting. Dr. Olsen went on to state that standing and walking should be limited to 45 minutes at a time.

21.  In his May 2, 2011 report, Dr. Olsen stated that, to the degree that the Claimant was now reporting

pain from his hips to his ankles as though someone was stabbing him with an ice pick, it was his opinion,

within a reasonable degree of medical probability, that the pain he reported in the lower limbs on February

28, 2011, was not related to his work injury.  Dr. Olsen noted that there was no difference between the

clinical examinations of December 17, 2009 and February 28, 2011.  Dr. Olsen, at hearing, testified with that

kind of new dramatic presentation, he would have anticipated some abnormal findings in the neurological

examination.  However, the neurological examinations on both evaluation dates were no different.  As a

result, Dr. Olsen could not find any objective evidence in his examination to substantiate these new

subjective reports of neurological events causing immobilization

22.  Beginning on March 1, 2011, and continuing through May 17, 2011, Claimant began treating again

with Dr. Mann, and to some extent, his licensed clinical social worker, Amy Alsum.  In these clinical notes,

Dr. Mann notes that the Claimant experienced stressors outside the context of his work injury, including a

divorce and his gastric bypass issues.

23.  Clamant saw Dr. Castrejon on September 26, 2011. The Claimant again reported ongoing back

pain that was limiting all of his activities. The Claimant also reported that he remained stable on his

medications in terms of no side effects. A recent drug screen performed did not reveal any unexpected

medications nor alcohol.  On examination, Dr. Castrejon noted that the Claimant’s fiancé needed to assist

the Claimant with his movement. The Claimant appeared uncomfortable with difficulty getting on and off the

table and chair. The Claimant again used a cane for support.  The Claimant’s range of motion was limited by

reports of discomfort. Dr. Castrejon noted that he was unable to explain the Claimant’s persistent symptoms

based upon his examination.

24.  Claimant saw Dr. Castrejon on October 24, 2011. At that time, the Claimant was reporting that his

pain levels were 8 to 9 out of 10, and not well managed with his current medication regime of Oxycodone.

The Claimant reported to Dr. Castrejon that he was minimally active. The Claimant stated that he was

currently only able to walk up to 5 minutes, sit for up to one hour, and stand for 5 minutes. The Claimant

reported difficulty with any attempt at bending, stooping, and squatting.  The Claimant reported that, although

he was able to lift his daughter, he could only do so with difficulty.

25.  Dr. Olsen testified that he had examined the Claimant on November 14, 2011.  During that

evaluation, the Claimant provided an update on his level of function.  During the November 14, 2011

evaluation, the Claimant reported that he could barely lift his 2 year old daughter. Dr. Olsen also stated that

he did not appreciate that the Claimant had any kind of depression during the November 14, 2011

evaluation.
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26.  At hearing, the Respondents introduced approximately 14 minutes of surveillance that was taken

of the Claimant on January 16, 2011 and September 16, 2011.  The January 16, 2011 footage showed the

Claimant bending at the waist, leaning into the car presumably adjusting something, and holding that position

for 7-8 seconds.  The footage taken on September 16, 2011 was of the Claimant at a high school football

game.  Although the video shown at the hearing was approximately 14 minutes long, the Claimant agreed

that he had observed approximately 90 minutes of video that was taken that night. The Claimant agreed that

he was at this football game for approximately 2 hours.  The September 16, 2011 footage shows the

Claimant, on several occasions, bending fully at his waist and lateral bending and extending. The September

16, 2011 footage shows the Claimant, on several occasions, picking up his daughter without any effort.

27.  Dr. Castrejon, in his October 26, 2011 report, documents reviewing surveillance during which he

had observed Claimant carrying out activities that would not have been expected given the Claimant’s

presentation at Dr. Castrejon’s office over the last few years. Dr. Castrejon noted that there were

inconsistencies in what he observed on video and what he observed of the Claimant during the Claimant’s

examinations. Specifically, the activities observed in video were supportive of an individual exhibiting

minimal, if any, limitations without apparent discomfort.  The activities observed on the video surveillance,

although inconsistent with the Claimant’s in-office presentations, were consistent with light work category.

Dr. Castrejon stated that the Claimant remained at maximum medical improvement with permanent work

restrictions of light work, as outlined in the January 20, 2010 report. 

28.  Dr. Olsen also had reviewed the video tape at the time it was shown at hearing.  Dr. Olsen testified

as to the number of inconsistencies between how the Claimant has been presenting over the last several

years, and what was seen on videotape.  Specifically, as noted above, the Claimant’s range of motion deficits

for Dr. Woodcock’s January 11, 2011 evaluation was considered severe by Dr. Olsen.  Yet, as noted by Dr.

Olsen, 5 days later on January 16, 2011, the Claimant was able to bend fully at the waist, leaning into a car,

and hold that position for 7 or 8 second without any signs of grimacing or difficulty doing so.  Dr. Olsen also

noted that the Claimant was able to demonstrate bending at the waist with full forward flexion to adjust

blankets or a stadium seat. Dr. Olsen noted that the Claimant’s ability to bend fully forward at the waist was

very inconsistent with the range of motion that he demonstrated for Dr. Woodcock. 

29.  Dr. Olsen went on to state that what he observed in the video tape was inconsistent with

Claimant’s reports that:

-                      He spends the day in a recliner or bed.

-                      Bathing is limited to once or twice a week as it absolutely wears him out.

-                      When dressing, the Claimant states that he completes as much of this as he can on a bed or recliner.

-                      The Claimant is unable to do the dishes as bending over a sink nearly kills him.

-                      The Claimant can barely lift his daughter.

30.  As noted above, the Claimant saw Dr. Castrejon on September 8, 2011 and then again on

September 26, 2011.  At both times, the Claimant was reporting significant low back pain that was

apparently escalating with difficulty getting on and off the table and chair, difficulty with range of motion, the

need to use a cane, and the need for his fiancé to assist him in movement.  However, on September 16,

2011, right between these two appointment dates, the Claimant demonstrated activities that Dr. Castrejon

stated were supportive of an individual exhibiting minimum, if any, limitation and discomfort.

31.  The ALJ finds that the Claimant’s complaints of his pain and limitations is not credible.

32.  Dr. Olsen opined that there would be no basis for the Claimant to have any kind of work
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restrictions as a result of either the Claimant’s depression or reports of memory and concentration problems. 

Dr. Olsen also observed that no other physician had placed any kind of permanent mental restrictions as it

pertains to work. 

33.  Margot Burns performed a vocational evaluation of the Claimant on March 9, 2011.  Ms. Burns

then issued her vocational rehabilitation report dated July 6, 2011. 

34.  Ms. Burns confirmed the restrictions that she relied upon to perform her vocational evaluation were

predominately those restrictions that Dr. Castrejon provided for the Claimant in his January 20, 2010 report. 

Ms. Burns also confirmed that she used the restrictions that Dr. Olsen placed on the Claimant in his report

dated February 28, 2011.  Ms. Burns finally confirmed that Dr. Olsen and Dr. Castrejon were the only

physicians that provided specific work restrictions for the Claimant. 

35.  Ms. Burns testified that it was her opinion that Claimant could perform the following occupations,

given his restrictions, education, and transferable skills:

-           Security guard positions

-           Greeter positions

-           Cashier positions

36.  With regards to security guard positions, Ms. Burns testified that she predominately was focusing

on unarmed security guard positions as a specific kind of security guard position for the Claimant.

37.  Ms. Burns testified that an unarmed security guard is not required to carry a firearm.  An unarmed

security guard is not allowed to physically restrain someone or interfere in any kind of criminal activity. 

Rather, an unarmed security guard is to observe and call the police if there is any kind of incident. 

38.  Ms. Burns stated that an unarmed security guard position is generally classified by the Dictionary

of Occupational Titles as being light duty work, predominately because the amount of walking typical for this

position would be beyond sedentary work.   

39.  Ms. Burns also identified positions of greeter as an occupation that the Claimant can perform given

his training, education, and restrictions.  Employers such as Costco or Sam’s Club also have a person

checking a person’s receipt to verify what contents are in a person’s cart.  Ms. Burns believed that these

positions are appropriate for the Claimant given his restrictions because these positions do not involve any

lifting.  Although Dr. Castrejon, at one point, indicated that the Claimant needed to sit and stand alternatively

every 30 minutes, these employers are willing to accommodate someone who needs to use a stool to sit. 

40.  Finally, Ms. Burns identified cashier positions as positions that the Claimant could perform given

his training, education, and restrictions.  Relying on Dr. Castrejon’s restrictions of the Claimant’s need to sit

and stand every 30 minutes, Ms. Burns stated that the Claimant would require an accommodation to be

allowed to have a stool while performing his job as a cashier. However, because the Claimant stated that he

could stand up to 6 hours a day, and walk up to 4 hours in a day, Ms. Burns believed that the Claimant would

need even less of an accommodation to perform a cashier position.  Ms. Burns, based on the labor market

research, has determined that cashier positions are regularly available in the Colorado Springs labor market. 

41.  Louis Phillips also performed a vocational evaluation on February 21, 2011. Mr. Phillips issued his

report dated February 23, 2011. 

42.  Mr. Phillips also acknowledged that Claimant’s own reports of his symptoms and limitations were a

factor in his determination that he was unable to work in any capacity. 



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

43.  Mr. Phillips has rendered the opinion that Claimant would be considered permanently and totally

disabled based on a number of factors including his self-reported limitations, the side effects of medications,

being unable to return to work, documented inability to work in late 2009, and the factors influencing his

status which have not changed/improved, since late 2009 despite indications that he is now capable of

working at a light exertional level.

44.  Mr. Phillips performed no labor market research as part of his evaluation. 

45.  Mr. Phillips opined that if the restrictions that Dr. Olsen and Dr. Castrejon placed on the Claimant

reflected what the Claimant’s true level of functioning was, then the Claimant would be able to work. 

46.  The ALJ finds that Ms. Burns’ assessment of the Claimant’s ability to work and earn a wage is the

more credible and persuasive.

47.  The Claimant is a high school graduate with class work in aviation maintenance from Pikes Peak

Community College.  He also is a certified flight instructor having attended a two year course of instruction.

48.  The ALJ finds that the Claimant has failed to establish that it is more likely than not that he is

incapable of earning any wage at his previous or other employment.

CONCLUSIONS OF LAW

1.                  The purposes of the Act is to assure the quick and efficient delivery of disability and medical

benefits to injured workers at a reasonable cost to employers without the necessity of litigation.  Section 8-

40-102(1).  Claimant shoulders the burden of proving by a preponderance of the evidence that he is

permanently and totally disabled as the result of his injury.  Section 8-40-201(16.5)(a).  A preponderance of

the evidence is that which leads the trier of fact, after considering all of the evidence to find that a fact is

more probably truer than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’

compensation case must be interpreted neutrally, neither in the favor of the rights of the Claimant, nor in the

favor of the rights of Respondents.  Section 8-43-201.

2.                   A workers’ compensation case is decided on its merits. Section 8-43-201.  The ALJs factual

findings concern only evidence that is dispositive of the issue involved.  The ALJ has not addressed every

piece of evidence that might lead to a conflicting conclusion and has rejected evidence contrary to the above

findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3rd 385 (Colo. App. 2000). 

3.                   When determining credibility, the fact finder should consider among other things, the

consistency or inconsistency of the witnesses’ testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and action; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice or interests.  See, Prudential Insurance
Company v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).

4.                   A claimant is permanently and totally disabled if he is unable to “earn any wages in the same

or other employment.”  Section 8-40-201(16.5)(a).  The Claimant has the burden of proving by a

preponderance of the evidence that he is PTD.  In determining whether the Claimant is unable to earn any

wages, the ALJ may consider a number of “human factors.”  Christie v. Coors Transportation Company, 933

P.2d 1330 (Colo. 1997).  These factors include the Claimant’s condition, mental ability, age, employment

history, education and the “availability of work” that Claimant can perform.  Weld County School District RE-
12 v. Bymer, 955 P.2d 550 (Colo. 1998).  A human factor is the Claimant’s ability to obtain and maintain

employment within his physical abilities.  Professional Fire Protection Inc. v. Long, 867 P.2d 175 (Colo. App.

1993).  The ability to earn wages inherently includes consideration of whether the Claimant is capable of

getting hired and sustaining employment.  Christie v. Coors Transportation Company, supra.
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5.                  Based upon the medical restrictions imposed by Dr. Castrejon and those opined by Dr. Olsen,

in conjunction with the vocational assessment by Ms. Burns, and taking into account the Claimant’s lack of

credibility in providing his self-assessment the ALJ concludes that the Claimant has failed to establish by a

preponderance of the evidence that he is permanently and totally disabled.

6.                  The ALJ concludes that the Claimant has failed to establish by a preponderance of the

evidence that he is incapable of earning any wage at his previous or any other employment.

ORDER

            It is therefore ordered that:

The Claimant’s claim for permanent total disability benefits is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

 

DATE: March 6, 2012 /s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-739-667-01

ISSUE

            This issue for determination is liability for medical benefits. Claimant seeks a determination that

Insurer be liable for Bioteen products.

FINDINGS O F FACT
 

1.      Claimant underwent an anterior cervical discectomy and fusion at C5-6 and C6-7 for this

compensable injury on December 3, 2008. Claimant did not have hoarseness immediately after the

operation or during his hospital stay. He developed hoarseness after the hospital stay.

 

2.      John Lopez, M.D., the neurosurgeon who performed the surgery, in his report of February 12,

2009, stated that, “I am concerned about this hoarseness. It is possible it is related to the surgery, although

unlikely.” In a letter dated August 8, 2011, Dr. Lopez stated that he wrote a prescription for Biotene because

Claimant has a vocal cord injury “most likely” the result of his discectomy and fusion. Dr. Lopez does not
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explain why he changed his opinion that Claimant’s condition was “unlikely” the result of the surgery to

“likely”. The opinion of Dr. Lopez is not persuasive.

 

3.      Claimant began his speech therapy on January 28, 2009, subsequent to the referral by Dr. Lopez

on January 26, 2009. Koleen K. Telecky, M.S., CCC-SLP, Speech-Language Pathologist, noted that

Claimant “presented with a severely hoarse and breathy vocal quality.” Ms. Telecky noted that Claimant’s

“voice disorder included sudden onset laryngitis and laryngeal edema, [and] appear to be caused by

intubation trauma and resulting vocal fold misuse that occurred after the initial surgery….” Ms. Telecky

issued a handwritten note to Dr. Lopez noting that she had been seeing Claimant for laryngeal edema,

possibly related to intubation trauma, and that part of Claimant’s voice treatment consists of a vocal fold

hydration program. Ms. Telecky noted that she requested that Claimant use the Biotene product line to

increase oral hydration. This consisted of Biotene mouthwash, Oral Balance, gum, and dry mouth

toothpaste. On May 27, 2009, it was noted that Claimant was able to sustain his voice longer with using the

vocal fold hydration program. Ms. Telecky recommended on June 10, 2009, that Claimant continue with the

vocal fold hydration program to include all the Biotene products. She also wanted Claimant to include

Biotene mouth spray to increase oral and laryngeal hydration. On June 17, 2009, however, it was noted that

Claimant had a rough couple of days because he did not follow the vocal fold hydration program which

resulted in a severely hoarse voice, but once Claimant was back on the vocal fold hydration program his

voice was much better. Ms. Telecky noted that the “vocal fold hydration program includes use of Biotene

products, particularly oral balancing Biotene gum, Biotene mouthwash, Biotene spray as these are saliva

moisturizers that keep pharyngeal and vocal fold mucosa healthy.” On June 29, 2009, it was noted that

Claimant’s antidepressant medication and nasal drainage was contributing to his decreased voice capability.

On August 5, 2009, Claimant noted that he was not sounding as good as he was before he had started on

the antidepressants. He also reported that he had not been using the Biotene products as regularly due to

insurance denying the payment of the products. Ms. Telecky noted that Claimant had “significant decline in

vocal quality and vocal intensity which appears to be related to medication and decline in use of Biotene

hydration products.” On September 2, 2009, Ms. Telecky noted that Claimant came into the office with a new

medication, Trazadone, for depression and insomnia and that one of the primary side effects is dry mouth.

Ms. Telecky noted on September 2, 2009, “The decline in voice and increase in vocal disorder appears to be

directly related to this new medication. Recommendation: cease medication and change to a different

antidepressant that does not have oral dryness as one of its side effects.” Claimant was discharged from his

speech therapy program on October 14, 2009. Ms. Telecky noted the treatment program consisted of vocal

fold hydration. It was recommended that Claimant be referred to an ENT for flexible endoscopy for possible

etymology for voice disorder and that patient was to continue with the vocal fold hydration program which

includes “all Biotene products (Oral Balance, oral spray, mouthwash, toothpaste, gum) and continue with

medicated nasal spray/saline nasal spray and decrease nasal drainage on vocal fold.”

 

4.      Claimant began treating with Colorado West Otolaryngologists on December 2, 2009. The reason

for this referral was voice damage that occurred after surgery. Dr. Trowbridge noted the patient had an

anterior cervical fusion by Dr. Lopez in 2008 and that post-operatively he was very hoarse and breathy. On

April 27, 2011, Claimant had a right thyroplasty procedure performed by Dr. Trowbridge. On May 4, 2011,

Claimant returned to see Michael Hanson, Dr. Trowbridge’s physician’s assistant. Mr. Hanson noted that,

even following the thyroplasty, Claimant was still fairly hoarse and that Claimant “is using the moisturizing gel

and spray on a regular basis.” Mr. Hanson gave Claimant a prescription for moisturization in order to help

relieve the hoarseness.

 

5.      On June 21, 2011, Nicholas Olsen, D.O., whose specialty is Physical Medicine and Rehabilitation,

issued a report in which he opined that xerostomia is a side effect of diabetes, and Claimant’s alleged need

for Biotene is being caused by his diabetes rather than the industrial injury.

 

6.      Albert Hattem, M.D., board certified in Occupational Medicine, examined Claimant in August 2009.
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Dr. Hattem issued a subsequent report dated January 16, 2012, based on a medical records review. Dr.

Hattem issued a report in which he opined that Biotene is not a reasonable and necessary medical benefit for

the industrial injury. Dr. Hattem explained that Biotene is used to treat xerostomia, and Claimant’s

xerostomia is being caused by non-occupational diabetes, sleep apnea, hypothyroidism, gastroesophageal

reflux, sinusitis, and public speaking. Dr. Hattem opined that Claimant’s xerostomia was not caused by

Gabapentin or Cymbalta, and explained that he has prescribed those medications to thousands of patients

without ever needing to prescribe Biotene. Dr. Hattem opined that Claimant’s xerostomia is unrelated to

vocal cord paralysis, and his research did not support the existence of any causal relationship between those

conditions.

 

7.      On Claimant’s condition, the opinions of Dr. Trowbridge, an otolaryngologist, and Ms. Telecky, a

speech-language pathologist, are more persuasive than the opinions of Dr. Hattem, occupational medicine,

Dr. Olsen, physical medicine and rehabilitation, and Dr. Lopez, neurologist. It is found that the Biotene

products are reasonably needed to relieve Claimant from the effects of the compensable injury.

 
CONCLUSIONS OF LAW

Insurer is only liable for those medical benefits that are both reasonable and necessary to cure and

relieve the effects of the work-related injury. Section 8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v.
Nofio, 886 P.2d 714, 716 (Colo. 1994). Even after filing the final admission of liability, Insurer retains the right

to dispute its liability maintenance medical benefits. Snyder v. ICAO, 942 P.2d 1337 (Colo. App.

1997). Claimant has the burden to prove that Biotene is a reasonable and necessary medical benefit by a

preponderance of the evidence. Sections 8-42-101(1)(a) and 8-43-201, C.R.S. The “preponderance of the

evidence” standard requires a party to establish that the existence of a contested fact is more probable than

its nonexistence. Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002).

Whether Biotene is a reasonable and necessary maintenance medical benefit for the industrial injury is a

question of fact. In re Parker, W.C. No. 4-517-537 (ICAO, 2006). 

 

Claimant has established by a preponderance of the evidence that the Biotene products are

reasonably needed to relieve Claimant from the effects of the compensable injury. Insurer retains the right to

contest its liability for any medical benefits after the date of the hearing, and therefore, this matter remains

open for determination of liability for any medical benefit in the future.
 

ORDER

            It is therefore ordered that Insurer is liable for the Biotene products prescribed to Claimant.

All matters not determined herein are reserved for future determination.

DATED: March 6, 2012

 

Bruce C. Friend, ALJ

                                                                              Denver, Colorado

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-856-201-01

ISSUES
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         The issues for determination are compensability and medical benefits, including liability for the surgery

performed on July 15, 2011. The parties stipulated to an average weekly wage of $194.30

FINDINGS OF FACT

1.                  Claimant lifted a crate of apples on April 7, 2011, and felt pain and burning in her pelvic area.

Claimant was performing a duty of her employment for Employer when she lifted the apples.

2.                  Claimant went to the Salud Family Health Centers on April 26, 2011. Dr. Gregory Jaramillo,

M.D, examined her. Claimant complained of “one week of uncomfortable sensation as if a “balloon” coming

from vagina, no previous affliction, infrequent care with apparent good health.”

3.                  On April 27, 2011 Claimant notified her administrator of the incident on April 7, 2011. Claimant

had not reported the incident to Employer before April 27, 2011.

4.                  Claimant was sent to Workwell Occupational Medicine where she was examined on April 27,

2011 by William E. Ford, Nurse Practitioner. Mr. Ford indicated “it is unclear whether this is work related,

although the patient does describe an incident which would include valsalva subsequent to her current

symptoms. I would like to obtain an OB/GYN/urology consult.”

5.                  Dr. Troy Malcom, D.O, examined Claimant at the Longmont Clinic on May 3, 2011. Dr. Malcom

is a urologist. Dr. Malcom stated that, “I find it highly unlikely that any type of lifting would cause this type of

defect.”

6.                  Claimant followed up with Dr. Mars on May 18, 2011. Dr. Mars reviewed the Claimant's

medical file along with progress notes from Dr. Malcom, the urologist, and Dr. Nelson, OB/GYN. Dr. Mars

confirmed that Claimant was diagnosed with a cystocele[1] and rectocele[2]. Dr. Mars indicated, “it is my

opinion following review of her chart, that the cystocele and rectocele is not work related. This typically

occurs with the aging process and there is some relation to child bearing. ”

7.                  Dr. Brian Nelson, in a letter on May 20, 2011, stated that Claimant was suffering from a second

degree cystocele as well as a second-degree rectocele with a first degree prolapse of the vaginal vault.” He

stated that, “I do frequently see patients where it occurs suddenly with one episode of valsalva such as lifting

a heavy object. Because this event did occur while at work, I suppose it would fall under workman’s

compensation.”

8.                  Dr. Michael Hall examined Claimant on July 15, 2011. Dr. Hall is Board certified in obstetrics

and gynecology, is a clinical instructor at Swedish Hospital, instructing family practice residents and OB/GYN

residents. Dr. Hall is also an Assistant Clinical Professor with the University of Colorado Health Sciences

Center, in the Department of Obstetrics and Gynecology and family practice.

9.                  Dr. Hall indicated that Claimant is a 56 year old woman whose weight at the time of IME was

235 pounds. Claimant had two vaginal births in 1983 and 1985, a total abdominal hysterectomy and bilateral

salpingo-oophorectomy in 1986 for pelvic pain due to endometriosis, history of hormone replacement

therapy for ten years that was discontinued around 1996 at the age of 42. Claimant also has an increased

body mass index.

10.              Dr. Hall indicated that it is his opinion that the cystocele and rectocele were caused by two

vaginal deliveries, hysterectomy, increased weight, lack of hormonal replacement therapy for the last 15

years, and menopause. Dr. Hall cites numerous literature articles and OB/GYN text books in his report.

11.              Dr. Nelson responded to a letter from Claimant's attorney regarding the incident of April 7,
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2011. Dr. Nelson did not provide any medical basis for his opinion that the work incident of April 7, 2011,

contributed or caused claimant's work diagnosis. Doctors Malcom, Mars and Hall, all indicate that Claimant's

cystocele and rectocele are not related to the lifting incident of April 7, 2011. The opinions of Doctors

Malcom, Mars and Hall are credible and persuasive.

CONCLUSIONS OF LAW

         A claim is compensable when, “at the time of the injury, the employee is performing service arising out

of and in the course of the employee’s employment.” C.R.S. § 8-41-301(1)(b). The “arising out of” test is one

of causation that requires that the injury have its origins in an employee’s work-related functions. The

evidence must establish the causal connection with reasonable probability, but it need not establish it with

reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491

P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.

Whether a compensable injury has been sustained is a question of fact. Eller v. Industrial Claim Appeals

Office, 224 P.3d 397 (Colo. App. Div. 5 2009).

         Claimant failed to establish that she sustained a compensable injury a result of the lifting incident of

April 7, 2011. The credible and persuasive medical evidence of Dr. Hall, Dr. Malcom and Dr. Mars indicates

that Claimant's cystocele and rectocele diagnosis are more likely to be caused by her two vaginal deliveries,

age, weight, hysterectomy, menopause, and lack of hormonal replacement therapy. There is no persuasive

evidence that Claimant's need for medical treatment was caused by the lifting incident of April 7, 2011. The

claim is not compensable.

ORDER

            It is therefore ordered that the claim is denied and dismissed.

If you are dissatisfied with the  ALJ's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the  ALJ's order will be final. You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the  ALJ; and (2) That you mailed it to the above address for the

Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. For further

information regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may

access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 6, 2012

 

Bruce C Friend, ALJ

Office of Administrative Courts

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-865-944-01

ISSUES

The issues to be determined are: compensability and temporary disability benefits. The parties stipulated that



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

Claimant’s average weekly wage is $330.00.

 
FINDINGS OF FACT

1.             Claimant is employed as a customer service representative with Employer. On September 8,

2011 she fell in the bathroom at work. Claimant had turned from the sink to the paper towels behind her

when she fell. Claimant struck her buttocks, back and head.

2.             At first Claimant did not know what she had slipped on. Claimant later stated the cause of her

fall was water on the bathroom floor. Claimant testified after the fall her clothes were wet on the right side

towards her hip area. She described the area that was wet as “what you’d call a love handle on most

people.”

3.             Claimant had been on the floor for only a few minutes when a coworker walked in and found her.

The coworker reported the injury to supervisors and EMS was called. Claimant was taken to the emergency

room at St. Mary Corwin for examination.

4.                    At CCOM on September 9, 2011, Claimant told her medical providers that she walked into the

ladies room and fell, but she did not mention slipping on water. She also stated that she did not know what

had happened on September 8, 2011. When presented with the CCOM medical records during cross

examination, Claimant testified that she did not know what had happened and why she had fallen.

5.                  Witness 1 walked into the bathroom and found Claimant lying on the floor. Claimant indicated

only that she had fallen and did not mention water. Witness 1 looked around the bathroom for towels, water

or anything that could have caused a fall and did not see anything. Witness 1 looked at Claimant’s clothes for

water and did not see that her clothes were wet.

6.                    Claimant’s injury was brought to the attention of Witness 2 who went to the bathroom to check

on Claimant. Witness 2 checked the bathroom floor for anything that could have caused Claimant’s fall and

did not see anything. She testified that she paid a lot of attention to checking the bathroom as she wanted to

see what could have caused Claimant’s fall. Witness 2 testified that she noticed Claimant’s clothes were neat

and tidy, and were not wet. She patted the back of Claimant’s clothes and shirt when she was asking her

where she hurt. Claimant told Witness 2 that she did not know how she had fallen and thought she could

have blacked out.

7.                    Witness 2 was present when EMS arrived and remained in the bathroom while they treated

Claimant. While EMS treated Claimant, Witness 2 overheard claimant tell them that she had been in a car

accident not too long ago.

8.                    After Claimant was removed from the bathroom, Witness 2 and a security guard searched the

bathroom for paper, water spills, or anything that could have caused Claimant’s fall. They did not find

anything on the floor that she could have slipped on. The security guard did not see any water on Claimant’s

clothes though he admitted he did not move Claimant to check her backside. He reiterated that there was no

water on the floor.

9.                    It is found that there was no water on the bathroom floor.

10.                On September 11, 2011 Manger A called and left Claimant a message inquiring why she was

not at work. Claimant called Manger A and told her she would not be in to work because she had an accident

on the way to work. The telephone call was on speakerphone and was overheard by Manager B who was

standing approximately two feet from Manger A. Manger B told Manger A she recognized Claimant’s name

as the employee who said she had been injured at work a few days earlier. At that point, Manger A asked
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Claimant to confirm she had been injured in an accident on the way to work. Claimant told Manger A she had

actually been injured in a fall at work.

11.              Claimant testified she was told she had whiplash type symptoms from the date of the accident,

but denied that she was diagnosed with a chest contusion. She testified that she had not fallen on her chest.

September 9, 2011 medical records from CCOM reflect Claimant had a headache, neck pain, back pain,

shoulder pain, and that she had a contusion to her dorsal chest wall. Claimant would not have sustained a

chest contusion from her fall as she testified she did not fall onto her chest. It is found that the reference to

the chest contusion in the medical report is incorrect. Claimant did not have a chest contusion.

12.              Claimant was referred to the Emergicare at the Pueblo Clinic and treated by Dr. Douglas

Bradley. Dr. Bradley noted that the Claimant had contusions and mild radiculopathy. He prescribed several

medications and a Thera-Gesic cream to rub onto her neck and back. He also limited the Claimant’s work to

four (4) hours per day. Dr. Bradley specifically stated in his report dated September 16, 2011, that “the

mechanism of going to the bathroom at work, slipping on the floor is consistent with hitting her back and

head and mild concussion so this is work related.”

13.              Claimant denied that she was involved in a motor vehicle accident on September 8, 2011.

Claimant denied that she may have blacked out before the fall on September 8, 2011.

14.              It is found that Claimant was not involved in a motor vehicle accident on the way to work on

September 8, 2011, or at any time near September 8, 2011. It is found that Claimant turned toward the

paper towels, slipped and fell. She did not black out before the fall.

15.                Senior Manager has been working with Claimant to ensure her medical restrictions are met.

Claimant was released to modified duty effective September 19, 2011 with restrictions of working no more

than four hours per day. Claimant had been out on leave from September 12, 2011 through September 18,

2011. When Claimant returned to work she had restrictions to not work more than four hours per day, and so

Senior Manger reduced Claimant’s schedule to four hours per day. Claimant’s position does not require any

lifting. Claimant is presently working five days a week and four hours per day at the same rate of pay as

before the injury.

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. The claimant bears the

burden of proving entitlement to benefits by a preponderance of the evidence. § 8-43-201, C.R.S. A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

In order to recover workers’ compensation benefits, the claimant must prove by a preponderance of

the evidence that her injury was proximately caused by an injury arising out of and in the course of her

employment. § 8-41-301(1)(b) & (c), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). An

injury occurs "in the course of" employment where the claimant demonstrates that the injury occurred within

the time and place limits of the employment and during an activity that had some connection with her work-

related functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). The "arising out of" element is

narrower and requires the claimant to show a causal connection between the employment and the injury

such that the injury has its origins in the employee's work-related functions and is sufficiently related to those

functions to be considered part of the employment contract. Triad Painting Co. v. Blair, supra.

If the precipitating cause of an injury is a preexisting health condition that is personal to the claimant,
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the injury does not arise out of the employment unless a “special hazard” of the employment combines with

the preexisting condition to contribute to the accident or the injuries sustained. National Health Laboratories
v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. Dayton Hudson Corp., W.C. No.

4-386-678 (ICAO July 29, 1999). This rule is based upon the rationale that, unless a special hazard of the

employment increases the risk of or the extent of injury, an injury due to the claimant's preexisting condition

lacks sufficient causal relationship to the employment to meet the arising out of employment test. Ramsdell
v. Horn, 781 P.2d 150 (Colo. App. 1989).

In order for a condition of employment to qualify as a “special hazard” it must not be a “ubiquitous

condition” generally encountered outside the work place. Ramsdell v. Horn, supra. In contrast, if the

precipitating cause of the injury involves conditions or circumstances of the employment, there is no need to

prove a “special hazard” in order for the injury to arise out of the employment. Cabela v. Industrial Claim
Appeals Office, 198 P.3d 1277 (Colo. App. 2008); H&H Warehouse v. Vicory,805 P.2d 1167 (Colo. App.

1990).

The mere fact that an injury occurs at work does not establish the requisite causal relationship to

demonstrate that the injury arose out of the employment. Finn v. Industrial Commission, 165 Colo. 106, 437

P.2d 542 (1968). Proof that something happened at work, without more, is insufficient to carry burden of

proof. Finn v. Industrial Commission, 165 Colo. 106 (1968).

There is no presumption that a fall is compensable. A truly unexplained fall at the workplace has been

determined not to be compensable. See Rice v. Dayton Hudson Corporation, W. C. No. 4-386-678 (ICAO,

July 29, 1999) (the claimant's unexplained fall was not compensable because it could not be associated with

the circumstances of the claimant's employment nor any preexisting idiopathic condition) See also, Finn v.
Industrial Commission, 165 Colo. 106, 437 P.2d 542; Morris Bruhn v. The Resource Exchange, W.C. No. 4-

672-985 (ICAO, September 8, 2008) (the claimant’s unexplained fall down steps was not compensable

because she did not know how or why she fell and had no explanation of how she ended up on the bottom

step) In Finn, the claimant was found lying on the floor at his workplace. The claimant surmised he was

struck by a forklift but he did not know what happened and could not produce evidence of what occurred.

Claimant was injured in Employer’s bathroom. When a claimant is injured ministering to a personal

necessity such as using the bathroom, Colorado appellate courts routinely and consistently have held that

the resulting injury arises out of and in the course of the employment. Geist v. Liberty Mutual Group, W.C.

nol 4-839-225 (ICAO, 2011).

Claimant surmises that she slipped on water, but by her own admission she does not know what

caused her fall. Claimant testified that her clothes were wet on the “love handle” area. Reviewing the weight

of the evidence, Claimant’s testimony that she slipped on water is not persuasive. Three witnesses provided

consistent testimony that there was no water on the bathroom floor and Claimant’s clothes were not wet. It is

found that there was no water on the bathroom floor.

Claimant was not involved in a motor vehicle accident the day of the fall on the bathroom floor.

Claimant’s fall in the bathroom at work was not the result of any pre-existing condition. Further, even if there

had been a motor vehicle accident shortly before the fall, there is no medical evidence linking the fall to that

motor vehicle accident, and no casual connection would be inferred on the facts presented. Claimant slipped

and fell. Her accident was likely caused by the want of ordinary care on the part of Claimant. Claimant's fall is

not unexplained.

The Workers' Compensation Act of Colorado is a "no fault" system that provides for compensation

even though the employee was negligent and the employer was not negligent. Colorado Springs Disposal v.
Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 2002). Claimant fell because she turned and

slipped, and that supports the determination that the fall was not unexplained. It is not necessary to show
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exactly what caused Claimant to slip, such as water or other substance on the floor. The finding that slip and

fall occurred in the course of Claimant performing her duties is sufficient to establish that the fall arose out of

and in the course of the employment. Schaffhauser v. National Jewish Medical Center, W.C. No. 8-815-335

(ICAO, 2011).

Respondents asserted the defense of an unexplained fall and the special hazard exception. An

unexplained fall case is where a claimant is unable to prove any explanation for the fall. That is not the case

here. Claimant slipped on the bathroom floor. Thus, Claimant’s injuries resulted from an identifiable,

accidental event which occurred during a work activity. Nor is this a special hazard case. There was no

persuasive evidence of a preexisting injury or condition. Thus, this claim is compensable.

 

The Claimant missed work when she was taken off work from the date of accident, September 8,

2011, until September 18, 2011, where she was released to modified duty at four (4) hours per day.

Claimant has not been released to return back to work full time. Therefore, the Claimant is entitled to

temporary total disability benefits from September 8, 2011, through September 18, 2011, and entitled to

temporary partial disability from September 18, 2011, and continuing. Sections 8-42-105 and 106, C.R.S.

Insurer is liable for interest at the rate of eight percent per annum on all benefits not paid when due.

 

Claimant is also entitled to all reasonable and necessary medical care to treat her head, neck, and

back, which were injured during her work-related fall. Section 8-42-101(1), C.R.S. Liability is limited to the

amounts established by the Division of Worker’s compensation fee schedule. Section 8-42-101(3), C.R.S.

 
ORDER

            It is therefore ordered that:

1.                  The claim is compensable;

2.                  Insurer shall pay Claimant temporary total disability benefits from September 8, 2011, through

September 18, 2011, and to temporary partial disability from September 18, 2011, and continuing;

3.                  Insurer is liable for the medical care Claimant receives from authorized providers that is reasonably

needed to cure and relieve Claimant from the effects of this compensable injury;

4.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the  ALJ; and (2) That you mailed it to the above address for the

Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. For further

information regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may

access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 6, 2012

 
Bruce C. Friend, ALJ

Office of Administrative Courts
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-612-449

ISSUES

            The following issues were raised for consideration at hearing:

1.      Has Claimant proven by a preponderance of the evidence that he is permanently and totally disabled

(PTD)?

 

2.      If Claimant has proven by a preponderance of the evidence that he is PTD, are Respondents entitled to a

Social Security disability offset?

 

3.      Has Claimant proven by a preponderance of the evidence that he is entitled to treatment for hearing loss,

sleep apnea, and a referral to a low back specialist for additional treatment of his low back?

 

4.      Have Respondents proven by a preponderance of the evidence that Claimant should be assessed

penalties for ongoing violations of ALJ Friend’s Order dated February 2, 2010?

 

5.      Is Claimant required to reimburse Dr. Bisgard in the amount of $650 for failing to attend the appointment

with Dr. Bisgard at the proper time?

 

FINDINGS OF FACT

            Having considered the evidence presented at hearing, the following Findings of Fact are entered.

            1.         This matter has a complicated procedural history that has impact on the issues raised for

consideration herein.  That procedural history pertains to prior orders issued regarding some of the same

issues raised here for consideration.  The history is, as follows. 

            2.         The parties attended a hearing in front of ALJ Friend on August 5, 2009. At that hearing, ALJ

Friend addressed the following issues:

a.      Had Claimant proven by clear and convincing evidence that the DIME was wrong in determining

that Claimant was at maximum medical improvement.

 

b.      Had Claimant proven by a preponderance of the evidence that he was entitled to additional

treatment for his depression, sleep apnea, and hearing loss?

 

c.      Had Respondents proven by a preponderance of the evidence that Claimant should be assessed

penalties for violation of prehearing orders regarding discovery?

 

            3.         Following the hearing, ALJ Friend issued a Supplemental Order dated February 2, 2010.  ALJ

Friend found that the DIME physician had concluded that Claimant’s ear infection was not a work related

condition.  However, ALJ Friend determined that the DIME physician was incorrect, inasmuch as the ear

infection that Claimant had in 2006 and 2007 was related to the industrial injury. However, ALJ Friend

concluded that Claimant had failed to show that this ear infection required any treatment at the time of MMI

or at the time of his Order.
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            4.         With regards to depression, ALJ Friend found that the DIME physician had determined that the

medical record did not show evidence of depression and that no psychological evaluation or treatment was

noted. ALJ Friend, however, concluded that this determination was incorrect.  ALJ Friend concluded that the

medical record did show evidence of depression and treatment prior to MMI.  However, ALJ Friend

concluded that Claimant had failed to show that the depression required any treatment at the time of MMI or

at the time of his Order. 

            5.         With regards to sleep apnea, ALJ Friend noted that the DIME physician had not commented on

sleep apnea.  ALJ Friend noted that Dr. Kempers believed that Claimant’s sleep apnea was caused by

Claimant’s narcotic medication that he was taking because of the work injury. ALJ Friend also noted that Dr.

Primack recommended that Claimant’s medication be adjusted and then see if Claimant still had ongoing

sleep disturbances. ALJ Friend adopted Dr. Kempers’ recommendation for a sleep study and found that Dr.

Primack’s recommendation for medication adjustment was maintenance care. ALJ Friend ordered that

Respondent would be liable for the cost of such care.

            6.         With regards to penalties, ALJ Friend found that Claimant violated several prehearing orders

issued by PALJ Craig Eley pertaining to discovery. As a result, ALJ Friend ordered Claimant to pay $110 as

a total penalty for the violation of these prehearing discovery orders.

            7.         Consequently, ALJ Friend made the following orders:

a.         That Claimant had not overcome the MMI determination of the DIME physician, and that

Claimant reached MMI on May 17, 2007.

 

b.         That Respondents were liable for the cost of a sleep study, medication adjustment,

discograms, and further testing and evaluations as maintenance care.  ALJ Friend specifically

concluded that he was making no determination whether Respondents were liable for back surgery. 

 

d.                               Claimant was required to pay a penalty of $82.50 to Respondents and $27.50 to the

Subsequent Injury Fund. 

 

            8.         The parties attended another hearing in front of ALJ Friend on February 24, 2010. At that

hearing, ALJ Friend addressed the issue of whether Claimant had proven by a preponderance of the

evidence that he was entitled to low back surgery recommended by Dr. Villavicencio.  Following the hearing,

ALJ Friend issued an Order dated March 15, 2010. ALJ Friend concluded that Claimant did not prove by a

preponderance of the evidence that Respondents should be liable for the cost of low back surgery

recommended by Dr. Villavicencio.

            9.         Claimant sustained a compensable injury to his low back on February 4, 2004, while lifting a

computer server that weighed approximately 40-50 pounds.

            10.       At the time of his injury, Claimant worked as a Systems Administrator for the Respondents

from 2000 through 2004.  As a Systems Administrator, Claimant designed, managed, and maintained

technical programs for computer security for Respondents. Claimant’s job duties included installation of new

equipment and programs, data storage and restoration, data backups, and procurement of new programs

and equipment.  Claimant was also responsible for interaction with vendors and county personnel from all

departments.  Claimant also communicated with staff to ascertain their needs and provide information and

intervention.

            11.       Claimant’s job as a Systems Administrator did require him to occasionally lift computer

equipment that would weigh up to 40-50 pounds.  Claimant reported that he attempted to work following his

February 2, 2004, injury. Because Claimant was not physically capable of performing the part of his job that
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involved moving computer terminals, he was reassigned to provide computer support to county staff. 

Claimant was terminated from his job and perceives his termination being the results of his manager having

a personal vendetta against him.  Claimant stated that he believed he could have continued to perform his

job with the assistance of his colleagues for any heavy lifting activities. Claimant told Respondents’

vocational expert, Ms. Beil that, except for the occasional amount of heavy lifting required in his job, Claimant

believed that he could do the other parts of his job.  Dr. James Ogsbury rendered the credible opinion that,

based on his review of the medical records, and Claimant’s reports of symptoms to him, Claimant has not

demonstrated any subjective or objective worsening from the date of the injury through the date of Dr.

Ogsbury’s evaluation. Dr. Elizabeth Bisgard also credibly testified that Claimant has not demonstrated any

subjective or objective worsening of his low back condition since the date of his injury through the present

time. 

            12.       Immediately following his injury, Claimant was referred to Dr. Jennifer Kempers for treatment. 

Dr. Kempers is board certified in internal medicine.  Dr. Kempers has little experience in treating low back

injuries, and especially treating low back problems as a result of work-related injuries.  Dr. Kempers

estimates that only 1% of her practice involves treating people with work-related injuries.  Claimant is one of

three patients that she has seen for work-related injuries since 2004. 

            13.       During the course of the multiple appointments that Dr. Kempers had with Claimant, she would

typically ask Claimant where he was having symptoms that day.  Dr. Kempers would then document what

those complaints were in her clinical notes.  Based on Dr. Kempers testimony at the July 1, 2011, hearing, it

is found that Dr. Kempers had very little independent recollection of Claimant’s presentation to her for each

appointment. Dr. Kempers relied on her clinical notes to document how Claimant presented on a particular

day, what his clinical findings were on a particular day, and what medications he was on.

            14.       Claimant saw Dr. Wong on March 29, 2004.  Dr. Wong reviewed a March 2, 2004, MRI that

showed desiccated disks at lumbar levels with a small to medium size disk herniation at the L3-L4 level at

the right. The MRI also showed lesser stenosis at the L4-L5 level with a small disk bulge.  Dr. Wong did not

consider Claimant a good candidate for fusion surgery because Claimant’s degenerative changes were multi-

level.

            15.       Claimant saw Dr. Scott Primack on June 2, 2005. Dr. Primack noted that Claimant’s job was

within the category of sedentary work except for occasional lifting of servers or other computer equipment.

Dr. Primack diagnosed Claimant with multiple lumbar spondylosis as demonstrated on the MRI. Dr. Primack

believed that Claimant probably was reaching maximum medical improvement (MMI) at that time.

            16.       Claimant saw Dr. Cliff Gronseth for the first time on April 18, 2006. Dr. Gronseth took a history

of Claimant having a long history of partial hearing loss in the right ear and complete hearing loss in the left

ear. Following his examination, Dr. Gronseth noted that Claimant had a chronic lumbar sprain, had multiple

lumbar disk degeneration without neurological abnormalities, and had possible depression or side effects to

medication. Dr. Gronseth found that there were no objective neurological findings other than an abnormal

sensation of the right thigh.

            17.       Claimant saw Dr. Kempers on September 7, 2006. At that time, Dr. Kempers was assessing

Claimant’s cognitive function. Specifically, Dr. Kempers noted that Claimant’s judgment was appropriate, he

was oriented, he exhibited normal memory, and his mood and effect were appropriate. At hearing, Dr.

Kempers noted that the reason why she documented assessing Claimant’s cognitive functioning at that time

was because of her concern over his depression and that it seemed appropriate to document his cognitive

functioning on that date.  At no time subsequent to September 7, 2006, did Dr. Kempers document

assessing Claimant’s mental functioning.  Dr. Kempers, herself, could not confirm that she had documented

any kind of mental assessment that she performed subsequent to her September 7, 2006, clinical note.



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

            18.       Claimant returned to see Dr. Gronseth on September 22, 2006.  At that time, Dr. Gronseth

stated that Claimant has a history of intermittent “spells” of unknown etiology.  Dr. Gronseth no longer carried

Claimant with the diagnosis of depression.

            19.       Claimant saw Dr. Gronseth on October 19, 2006.  At that time, Claimant was no longer

reporting episodes of spells, and his wife stated that Claimant’s thinking was improved. As a result, the only

diagnosis that Dr. Gronseth made was chronic low back pain from the injury.

            20.       Claimant saw Dr. Kempers on December 26, 2006, for treatment of a left ear infection. Dr.

Kempers noted that Claimant’s left ear had chronic problems before and resulting in prior surgery.  Dr.

Kempers diagnosed Claimant with having an infection in his left ear (swimmer’s ear). 

            21.       Claimant was seen by Dr. Larry Tice, a neurosurgeon, on April 12, 2007.  Dr. Tice reviewed

the various MRIs that had been performed to Claimant’s low back from March 2, 2004 through December 14,

2006.  The MRIs indicate that, if anything, Claimant’s level of degeneration had improved. Dr. Tice noted that

although the March 2, 2004, MRI showed a disk herniated at the L3-L4 level, that disk herniation had

actually resolved.  Dr. Tice agreed with Dr. Wong that there were significant hazards involving fusion at the

level of degeneration in the adjacent segments.  Claimant returned to see Dr. Tice on July 25, 2007. Dr. Tice

stated that he did not think that there was an urgent need for surgical treatment.

            22.       Claimant saw Dr. Denzel Hartshorn on April 30, 2007, for treatment of repeated ear infections

since December 2006.  At that time, Dr. Hartshorn noted that Claimant had a lifelong history of eustacian

tube dysfunction and problems with ear infections in the left ear.

            23.       Claimant returned to see Dr. Gronseth on May 17, 2007.  At that time, Dr. Gronseth placed

Claimant at maximum medical improvement. With regards to permanent work restrictions, Dr. Gronseth

noted that Claimant was capable of performing sedentary type work and that he be allowed a 5 minute sitting

and standing break every hour as needed. Although Claimant was reporting difficulty concentrating, Dr.

Gronseth was unable to objectively assess any memory and concentration problems. Although Dr. Gronseth

noted that Claimant had depression and that depression was causally related to the work injury, all other

medical problems other than those two conditions (depression and low back) were not related to his original

work injury.

            24.       Claimant saw Dr. Tobey on August 31, 2007, for an impairment rating evaluation. With regards

to lumbar range of motion, Dr. Tobey noted that Claimant showed 15 degrees of lumbar flexion, 5 degrees of

lumbar extension, 10 degrees of lumbar right lateral flexion, and 10 degrees of lumbar left lateral flexion. With

regards to depression, for the various areas of function, Dr. Tobey assessed that Claimant had no more than

a mild category of permanent impairment.

            25.       Claimant saw Dr. Kempers on October 8, 2007.  At that time, Dr. Kempers suggested that

Claimant try Cymbalta for the nerve pain that he was having in his leg.  Although Cymbalta is an

antidepressant, it is found that the reason why Dr. Kempers prescribed Cymbalta at that time was to address

Claimant’s nerve pain in his leg.  Dr. Kempers acknowledged that her medical records did not document

that, subsequent to October 8, 2007, she ever prescribed an antidepressant for Claimant again

            26.       Claimant saw Dr. Primack on October 15, 2007.  Following his evaluation, Dr. Primack

indicated that Claimant was capable of sitting and standing.  Claimant had no restrictions in terms of walking.

Claimant would be able to safely lift up to 10-15 pounds on an occasional basis and 5 pounds on a frequent

basis. Claimant should avoid bending, stooping, or twisting more than 10 times in an hour. 

            27.       Dr. Jeffrey Wunder was selected as the DIME physician in this case. Dr. Wunder saw Claimant

on January 21, 2008.  As part of the evaluation, Dr. Wunder performed lumbar range of motion
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measurements. Claimant demonstrated 20 degrees of lumbar flexion, 5 degrees of lumbar extension, 15

degrees of lumbar right lateral flexion, and 15 degrees of lumbar left lateral flexion.   

            28.       Pat Renfro performed a vocational evaluation of Claimant on May 16, 2008. Mr. Renfro

generated a report following his evaluation, dated May 27, 2008.  In his report, Mr. Renfro documented his

observations of Claimant during the evaluation:

As noted above, [Claimant] requested a break 40 minutes into our interview.  After about 15 minutes, he

returned to the meeting room, where he resumed a supine position on the floor.  After an additional 10

minutes, he continued the interview largely from the floor, although he spent 15-20 minutes seated in a chair.

[Claimant] demonstrated significant pain behaviors throughout the meeting and complained of substantial

pain by the end of the interview.

 

            29.       At the July 1, 2011, hearing before the undersigned ALJ, Claimant was present for almost a

full day hearing. At no time did Claimant exhibit that kind of pain behavior during that hearing. Claimant also

attended a half-day hearing on September 12, 2011, before the undersigned ALJ. Again, at no time did

Claimant present with pain behaviors during the September 12, 2011 hearing.

            30.       Claimant saw Dr. Villavicencio on August 22, 2008. Dr. Kempers referred Claimant to Dr.

Villavicencio based on Claimant’s request.  Claimant reported to Dr. Villavicencio that his pain level was 8

out of 10. Claimant’s pain included low back pain, and numbness in the right anterior lateral thigh.

            31.       Dr. Kempers authored a “To Whom it May Concern” report dated November 12, 2008.  In that

report, Dr. Kempers noted that Claimant had been reporting complaints of poor sleep, falling asleep while

driving, fatigue, and malaise.  Dr. Kempers indicated that Claimant has sleep apnea that was probably

worsened by the narcotics that Claimant has been taking for his back pain. 

            32.       Dr. Primack generated a report dated December 3, 2008, after a medical records review.  In

that report, Dr. Primack noted that Claimant was reporting blackouts.  Dr. Primack stated that it was not

uncommon for blackouts to occur with diabetes. Dr. Primack noted that Claimant, because of his diabetic

problems, was having problems with his sugars for the past 4 to 6 months.  These problems with his sugars

combined with his anti-hypertensives (hypertensive medications), were the reasons why Claimant had

blackouts. The blackouts are not work related.

            33.       Claimant returned to see Dr. Villavicencio on January 6, 2009. Dr. Villavicencio stated that

Claimant had two treatment options. Claimant could continue with conservative care, including physical

therapy, anti-inflammatories, water therapy, and consideration of core strengthening exercises; or, Claimant

could consider surgical intervention.  Dr. Villavicencio recommended a fusion at the L4-L5 and L5-S1 levels.

            34.       Claimant saw Dr. Primack on April 16, 2009. Following Dr. Primack’s evaluation as well as

review of medical records, Dr. Primack did not believe that low back surgery was reasonable and necessary.

With regards to sleep apnea, although Dr. Primack noted that there has been literature to show that sleep

apnea and other types of sleep problems can be worsened by use of narcotic medication, he believed the

answer would be for Claimant to stop the narcotics, which would then stop the sleep apnea.  If Claimant

continued to have sleep apnea after stopping the narcotics, although his sleep apnea would not be work

related, it could be treated at that time.  Finally, in reference to blackouts, Dr. Primack again stated that this

condition was not related to his work injury, because Claimant had a history of high blood pressure, taking

anti-hypertensives, and diabetes.

            35.       Dr. Primack, after reviewing several job descriptions of occupations listed in the Dictionary of

Occupational Titles (DOT), indicated that Claimant would be capable of performing every one of the
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positions without limitations except for the sales clerk position, in which he indicated that, after 50 minutes of

standing and walking, he would need to rotate to a sitting position.  Torrey Beil, in her deposition, reviewed

Dr. Primack’s report and also introduced the actual DOT descriptions of the occupations that Dr. Primack

reviewed.  Ms. Beil indicated that most of the occupations that Dr. Primack reviewed were light duty

occupations. Ms. Beil stated that if Dr. Primack believes that Claimant would be capable of performing up to a

light duty capacity that was consistent with her assessment that Claimant can perform the jobs that she

identified in her vocational evaluation. 

            36.       In Dr. Primack’s April 16, 2009, evaluation, Dr. Primack noted that, during the evaluation,

Claimant was using oxygen, and that he was moving very slowly.  As part of the evaluation, Claimant was

also required to complete a Modified Zung Depression Index. If Claimant’s descriptions of his activities

represented an accurate reflection of what he was capable of doing on April 16, 2009, then Claimant was

representing that, on that particular day, he was in significant physical distress.

            37.       Dr. Kempers saw Claimant on July 8, 2009.  At that time, Dr. Kempers noted that Claimant had

“mild” depression for five years that she related to Claimant’s chronic pain. However, Dr. Kempers did not

recommend any treatment for the depression at that time.

            38.       Dr. Villavicencio saw Claimant again on September 29, 2009.  Claimant’s pain complaints

remained at a 7-8 out of 10.  Claimant continued to take Oxycontin and Oxycodone for his pain

management.  Dr. Villavicencio again indicated that Claimant had two options in terms of additional

treatment. The first option would be for him to continue on a course of conservative care. The second option

would be for him to consider surgical intervention.  Dr. Villavicencio again recommended a fusion at the L4-

L5 and L5-S1 levels.

            39.       Dr. James Ogsbury evaluated Claimant on January 6, 2010, at the request of Respondents.

Dr. Ogsbury reviewed extensive medical records for the treatment that Claimant had received for his low

back. Claimant reported basically taking the same medications that he had been taking since reaching

maximum medical improvement in May 2007. Dr. Ogsbury reviewed a MRI that was performed on

September 5, 2008. Dr. Ogsbury noted that at the L5-S1 level, there was a small disk protrusion centrally

and slightly to the right which could compress the right S1 nerve root. At the L4-L5 level, Dr. Ogsbury noted

a minor disk protrusion centrally and to the right.  The L3-L4 level looked more normal, although the L2-L3

level showed a significant disk narrowing with degenerative changes. Dr. Ogsbury was of the opinion that

fusion surgery recommended by Dr. Villavicencio should be discouraged. 

            40.       As part of his evaluation, Dr. Ogsbury asked Claimant what kind of pain relief he wished to

receive as a result of the surgery and Claimant stated that he wished to receive at least 60% pain

improvement. Dr. Ogsbury stated that Claimant only had a 33% chance of obtaining a successful result. Dr.

Ogsbury also stated that there was also a 33% chance that Claimant’s condition following surgery would

actually worsen. Dr. Ogsbury went on to state that to attempt a surgery where the risk of failure is greater

than the risk of success, and the risk of complication is as high as the chance of receiving any kind of benefit,

was not an appropriate choice.

            41.       Claimant underwent a functional capacity evaluation (FCE) at HealthOne Occupational

Medicine and Rehabilitation on February 23, 2011.   Claimant used a cane during the FCE. Claimant stated

that he used his cane anytime he was outside of his home but did at times try to not use his cane while at his

house.

            42.       At hearing, Claimant testified that the day after the FCE, he was in such agonizing pain that he

had to stay in bed the entire day.  Dr. Bisgard noted that she actually saw Claimant the day after the

February 23, 2011, evaluation. Dr. Bisgard also provided testimony as to what Claimant was asked to do for

each of the tests that he performed in the February 23, 2011, FCE. Dr. Bisgard then testified that it made no



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

medical sense that Claimant would report significant increase in low back pain following the February 23,

2011, evaluation. Dr. Bisgard noted that Claimant did not even complete the basic testing levels, and he did

very minimal at best exertion during the FCE.

            43.       As part of the evaluation, Claimant performed a treadmill test.  Claimant’s maximum speed on

the treadmill test was 1.8 miles per hour. Dr. Bisgard indicated that Claimant going 1.8 miles per hour meant

that he was moving very slow. 

            44.       During the lifting and carrying component of the FCE, Claimant was only able to demonstrate

10 pounds of lifting, and was only able to carry 10 pounds for 20 feet prior to terminating the test. 

            45.       Claimant also performed the Minnesota Rate of Manipulation (MRM). In the MRM, Claimant

tested below the first percentile in right hand placing, below the first percentile in left hand placing, and below

the first percentile in bilateral turning. The MRM is a test where the therapist is testing the patient’s ability to

put various items at different heights.  The test determines shoulder movement (overhead, and away), and

also the ability to finger and touch. Claimant also performed the Purdue Pegboard Test. The Purdue

Pegboard Test is a board test where patients are asked to pick up various things and place them in certain

pegs. Claimant tested in the first percentile in his right hand, left hand, both hands, and assembly work. Dr.

Bisgard noted that on the day after the FCE, Claimant completed a pain diagram for her as part of her

evaluation. In that pain diagram, Claimant did not even indicate that he was having any pain in his upper

extremities. Dr. Bisgard stated that there was no medical explanation for Claimant, who did not even report

pain in his upper extremities on February 24, 2011, to test out so poorly on the MRM and the Purdue

Pegboard Test.

            46.       At hearing, Claimant testified that his medications have had an effect on his dexterity. 

However, Dr. Bisgard stated that it would make no medical sense that Claimant would demonstrate this kind

of significant loss of function in his upper extremities because of medications. Dr. Bisgard could not rule out

the possibility that Claimant simply was not giving his best effort during the FCE testing.  Dr. Bisgard could

not think of any explanation that was more likely the reason why he performed so poorly, other than Claimant

was not giving his best effort.

            47.       Dr. Bisgard testified that it is not appropriate to simply adopt the results of an FCE in

attempting to determine a person’s permanent physical restrictions. Dr. Bisgard stated that the results of an

FCE are information that she uses as part of the big picture in making a determination of restrictions.

Additional information used to determine restrictions include the injury itself, the history, the physical

examination, and review of the medical records.

            48.       Dr. Bisgard stated that the three FCEs that Claimant had (October 15, 2007, July 29, 2008,

and February 23, 2011) definitely underrepresented Claimant’s true physical abilities.  Consequently, she

believed that it would be inappropriate to simply rely upon the FCE results in any attempt to assess

permanent physical restrictions for Claimant. 

            49.       On page 19 of her report, Dr. Bisgard states the following:

[Claimant] was given the wrong time to start [the evaluation]. He was told by his attorney the exam would be

starting at 1:00, when in fact a letter to his attorney confirmed that he needed to be here at 10:30.  I was able

to rearrange my schedule and cancel a previously scheduled appointment to accommodate [Claimant] to

prevent him from having to return from Steamboat Springs.

 

            50.       Dr. Bisgard clarified that Claimant presented to her a letter from his attorney indicating the

evaluation was to start at 1:00.  Dr. Bisgard also received a letter from the office of Respondents’ counsel

indicating that the letter that was sent to counsel for Claimant indicated that the appointment was at 10:30.
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As a result of needing to cancel a scheduled appointment, Dr. Bisgard’s office had to refund $650.00. 

            51.       As part of her evaluation, Dr. Bisgard reviewed with Claimant the medical records that she had

in her possession.  She provided Claimant the opportunity to clarify any information in the medical records,

or if there was any dispute, allow him to present additional information to her. Dr. Bisgard noted that

Claimant did very well in terms of recalling information that was several years old, and doing it without any

hesitation or difficulty.

            52.       The medical records document that Claimant, in the past, had reported memory loss and

concentration problems. Claimant, at hearing, testified that his memory loss and concentration problems are

significant.  Dr. Bisgard noted that, as far as Claimant’s memory loss, she spent well over an hour and a half

with Claimant going over these medical records. At no point did he appear confused or have memory issues.

Claimant was able to remember details of events and details of visits that he had with physicians’ years ago.

Dr. Bisgard also credibly testified at hearing that, when going over the history with Claimant, they discussed

a history dating back to 2004. It is found that Claimant has no memory loss or concentration problems.

            53.       At hearing, Claimant testified that he has severe and constant hearing loss.  Claimant also

testified that, with regards to his hearing loss, as well as all of his symptoms, he has no good days. Claimant

testified that his hearing is so bad that he cannot watch a video at home because he cannot follow the

dialogue.  Claimant states that he attempts to overcome his hearing loss in his left ear by directing his good

ear towards the person talking to him.  However, Dr. Bisgard testified that, during her February 24, 2011,

evaluation, Claimant and she were situated so that his left ear was towards her. Throughout the course of

examination, she would change the levels of her voice, and occasionally would turn away from him so that

she was essentially talking away from him while his left ear was towards her. Dr. Bisgard noted that Claimant

had no difficulty with hearing her or made no indication that he was having any difficulty in hearing her and

answering questions. Dr. Bisgard assessed that Claimant had no difficulty with hearing conversation.  It is

found that Claimant has no hearing loss that is related to the work injury.

            54.       Claimant also testified at hearing that he has severe depression.  Dr. Bisgard stated that she

could not find any clinical evidence of depression based on her evaluation of Claimant.  As noted above, Dr.

Tobey provided Claimant a 6% mental impairment as a result of this injury.  Dr. Bisgard stated that Dr.

Tobey’s overall evaluation of Claimant’s mental impairment is not consistent with Claimant’s belief that his

depression is severe. Dr. Bisgard testified that Dr. Tobey’s mental impairment evaluation is more consistent

with her assessment that Claimant has little to no restrictions as a result of his depression. 

            55.       Following her evaluation, Dr. Bisgard agreed with Dr. Primack’s restrictions that Claimant

should be able to lift at least 10 pounds and sit and stand in 30 minute increments.  Dr. Bisgard did not

believe that Claimant had any kind of functional loss.  In a report dated June 7, 2011, Dr. Bisgard stated that

Claimant could sit up to two hours at a time.  Dr. Bisgard noted that, since issuing her June 7, 2011, report,

she, subsequently, reviewed additional information, including surveillance material.  Based on the

information that she obtained after reviewing the surveillance, she chose not to change her restrictions in

terms of Claimant’s ability to sit for 2 hours at a time before needing to change positions.  Dr. Bisgard

believed that the contents of the surveillance showed significant enough inconsistencies between Claimant’s

subjective complaints and self-imposed restrictions, and what she was able to observe in surveillance.  As a

result, she chose not to change her sitting restrictions. Specifically, Dr. Bisgard stated that after Claimant sat

for 90-120 minutes, Claimant would need to stand up for a few minutes to walk around, and then would be

able to go back to sitting, and he would be able to continue doing so in an 8 hour day. 

            56.       Claimant saw Dr. Kempers on April 11, 2011. In that report, Dr. Kempers referred Claimant to

Dr. Pettine (per Claimant’s request) for determination whether Claimant was a surgical candidate.  The

credible and persuasive evidence presented at hearing established that ALJ Friend found that the low back

surgery was not reasonably necessary and Claimant is not a surgical candidate and therefore a consultation
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for the purpose of determining if Claimant is a surgical candidate is not warranred.

            57.       Respondents introduced surveillance video of Claimant on April 16, 2009, June 13, 2011, and

June 14, 2011.  The surveillance video showed Claimant exceeding his restrictions with no evidence of pain. 

Claimant saw Dr. Primack on the surveillance date of April 16, 2009, and presented to him as severely

disabled, including using a cane throughout the evaluation with Dr. Primack. The April 16, 2009, video shows

Claimant not using his cane while he was walking, and bending freely from the waist.

            58.       In addition, Dr. Bisgard noted the range of motion measurements that Claimant performed for

Dr. Wunder, Dr. Tobey, and Dr. Primack.  Dr. Bisgard testified that she observed Claimant bending over to

look at rocks in the April 16, 2009, surveillance.  Claimant was able to bend forward significantly greater than

what he was able to do for these physicians during range of motion measurements.  Dr. Bisgard noted that,

even if Claimant was on pain medications and having his best day ever, she did not have an explanation for

how he could go from three relatively restricted range of motion measurements for these physicians, to

something far greater on videotape.  

            59.       Dr. Bisgard also commented about how Claimant was able to walk in the videotape and how

he tested out on the treadmill performed at the February 23, 2011, FCE.  Dr. Bisgard testified that Claimant’s

pace of walking in the surveillance was entirely inconsistent with the way that Claimant tested out during the

treadmill test.  Claimant also exhibited on video greater ability in lifting and pushing than he exhibited on the

FCE. 

            60.       Claimant tested out below the first percentile in the MRM and the Purdue Pegboard Test. Dr.

Bisgard testified that Claimant’s use of his arms in the surveillance is inconsistent with how he performed on

these tests. 

            61.       The surveillance tape shows that, despite Claimant’s allegations that he has significant

troubles driving to Steamboat Springs because of his limited ability to sit, he in fact does drive into

Steamboat Springs on a regular basis, and, in the surveillance tape, demonstrates that he went to Steamboat

Springs on back to back days.

            62.       Dr. Kempers, in her November 12, 2009, letter to “Whom it May Concern,” stated that

Claimant’s sleep apnea probably had worsened by the narcotics that he was taking for his back pain.

However, Dr. Kempers also acknowledged that there were other causes of sleep apnea other than taking

narcotic medication, including the fact that just like blood pressure, and high cholesterol, sleep apnea can

just occur without any kind of inciting event.  In addition, Dr. Kempers apparently was not aware of the fact

that ALJ Friend had ordered that Claimant reduce his narcotic medication to make a determination as to

whether Claimant’s sleep apnea was related to his narcotic use.  Dr. Kempers had confirmed that for

basically the two years following that initial order from ALJ Friend, Claimant had not reduced his narcotic

medication. 

            63.       Dr. Bisgard also testified that the kind of sleep apnea that Claimant has, central sleep apnea,

can be caused by several things, including high altitude, an idiopathic cause, and medications, with

medications being further down the list of causation.  Dr. Bisgard also believed that it was more likely than

not that Claimant’s centralized sleep apnea was either idiopathic or that high altitude played a role in it.  Dr.

Bisgard agreed with Dr. Primack’s recommendation (which was adopted by ALJ Friend) that, in order to

conclusively establish whether Claimant’s sleep apnea is related to his narcotic medication use, Claimant

needed to reduce his narcotic medications.  Dr. Bisgard went on to testify in her deposition that reducing

Claimant’s narcotic medication for purposes of determining whether Claimant in fact does have sleep apnea

can be safely done under the direct care of a physician and that it would take approximately 1-2 weeks to do

so. 
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64.       As found, ALJ Friend entered an Order on February 2, 2010, finding that Claimant should work

with the authorized provider to determine the cause of the sleep apnea by reducing his narcotic pain

medications. Claimant never complied with ALJ Friend’s order and cannot now in this proceeding seek

authorization for treatment of his sleep apnea.   Since Claimant has not complied with Judge Friend’s

February 2, 2010, order, it cannot now be concluded that Claimant’s request for a “Servo Adaptive ventilator”

for use in treating the sleep apnea  is reasonably necessary and related to the work injury.

 

            65.       Claimant failed to prove by a preponderance of the evidence that Claimant’s hearing loss and

need for medical treatment is work related.  In this regard, the undersigned ALJ considered ALJ Friend’s

February 2, 2010, order. The ALJ also considered that Dr. Kemper’s opinion concerning the work

relatedness of Claimant’s ear condition was not credible or persuasive. 

            66.       As found above, although ALJ Friend concluded that the ear infection that Claimant had in

2006 and 2007 was related to the work injury, ALJ Friend also specifically concluded that, at the time that

Claimant reached maximum medical improvement, he did not need any further treatment for his ear

infection. 

            67.       Dr. Bisgard agreed with ALJ Friend that, at the time of ALJ Friend’s February 2, 2010 Order,

Claimant did not need any treatment for the work-related ear infection.  As explained by Dr. Bisgard,

because the ear infection was due to the exposure in the pool, and Claimant discontinued his pool therapy

shortly thereafter, the ear infection was treated and resolved. And thus, Claimant is not entitled to medical

benefits for his ear condition .

 

            68.       Dr. Kempers acknowledged that the only basis for her referral to Dr. Pettine is for another

surgical consult. However, as found above, ALJ Friend specifically concluded in his March 15, 2010, Order

that Claimant’s request for authorization for low back surgery should be denied. Because the primary basis

for Dr. Kempers’ referral for an evaluation with Dr. Pettine is to determine whether Claimant is a surgical

candidate, and ALJ Friend has already concluded that Claimant has not proven that he is entitled to low back

surgery, and because Claimant has not shown by a preponderance of the evidence that his low back

condition has changed since March 15, 2010, Claimant has not shown by a preponderance of the evidence

that there is any reason to order that Respondents pay for this referral.

 

            69.       Dr. Bisgard credibly testified that she could not rule out the possibility that Claimant has been

intentionally exaggerating his level of symptoms. Dr. Bisgard further credibly testified that she did not believe

that Claimant’s reports of pain, his self-imposed restrictions, his reports of drowsiness, his reports of severe

hearing loss, and his reports of severe loss of memory and concentration are reliable. 

 

            70.       As found above, Dr. Kempers has never assessed any kind of restrictions on Claimant, either

permanent or temporary.  Claimant did not testify as to what he believes his permanent work restrictions are,

either physical or mental.  The only permanent restrictions assessed by a physician that are in the record are

restrictions that were opined by Dr. Primack, Dr. Gronseth, and Dr. Bisgard.  It is found that Claimant’s

permanent restrictions are the following:

 

            a.         No restrictions in terms of walking.

 

            b.         Claimant’s ability to sit for 2 hours at a time before needing a break of approximately 5 minutes.

 

            c.         Lifting and carrying restriction of at least 10 pounds.

           

            d.         To the extent that Claimant’s memory and concentration complaints, depression complaints,

and hearing loss complaints exist and are related to the injury, no restrictions as a result of those conditions.
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            e.         That Claimant is capable of working an 8 hour day. 

 

            71.       Torrey Beil performed a vocational evaluation of Claimant on February 28, 2011.  Ms. Beil

prepared a report dated June 9, 2011.  Ms. Beil also acknowledged that she had reviewed the transcript of

the July 1, 2011, hearing, was present for the September 12, 2011, hearing, and reviewed the deposition

transcript of Dr. Bisgard’s November 4, 2011, deposition. 

 

            72.       In her report, Ms. Beil documents what transferable skills Claimant has acquired based on his

work history and educational background.  Ms. Beil testified that she obtained these transferable skills in

comparing Claimant’s work history and education background with the DOT’s and Occupational Outlook

Handbook.

 

            73.       Ms. Beil testified that Claimant has at least a college level education.  In addition, Ms. Beil

indicated that Claimant’s previous job as an assistance administrator would be considered skilled work. 

 

            74.       Ms. Beil outlined the restrictions that she relied upon in performing her vocational evaluation.

These restrictions were sedentary lifting and allowing Claimant to have the opportunity to alternate sitting,

standing and walking.  Ms. Beil obtained these restrictions from Dr. Bisgard and Dr. Primack. Ms. Beil noted

that Dr. Kempers did not place any permanent physical restrictions on Claimant. 

 

            75.       Ms. Beil acknowledged that Dr. Bisgard rendered the opinion that Claimant was capable of

sitting up to 2 hours at a time.  However, Ms. Beil indicated that Claimant would not be disqualified from

performing the jobs that she identified if Claimant was not able to sit for up to 2 hours at a time.  Specifically,

Ms. Beil stated that the positions that she identified would allow Claimant to alternate sitting, standing, and

walking.

 

            76.       Ms. Beil reviewed the job descriptions that were approved by Dr. Primack, and indicated that

most of the job descriptions that Dr. Primack approved for Claimant to perform involved light duty work. Ms.

Beil testified that if Dr. Primack believed that Claimant is capable of performing up to light duty, his opinion is

consistent with her assessment that Claimant could perform the jobs that she identified in her vocational

evaluation.

 

            77.       Claimant told Ms. Beil that, at the time of Claimant’s termination in 2004, he was physically

able to perform the job of a Systems Administrator, provided that he would need the employer to

accommodate his inability to lift heavy objects.  Both Dr. Bisgard and Dr. Ogsbury have rendered the credible

opinion that, basically from the date of the injury through the present time, Claimant’s condition, both

objectively and subjectively, has not worsened. 

 

            78.       Ms. Beil, as part of her vocational evaluation, performed labor market research to corroborate

whether the occupations that she identified as being appropriate for Claimant were regularly available in the

Steamboat Springs labor market.  Her research showed that wage earning positions were available in

Claimant’s commutable labor market.  Ms. Beil testified that not all the jobs that she identified in her June 9,

2011, report are necessarily available at the time of her deposition on December 2, 2011.  However, she

maintained that these are the kinds of positions that would become regularly available within the next several

weeks.  Ms. Beil explained that these types of positions do become regularly available and when certain

positions are filled, other positions open up.

 

            79.       Pat Renfro performed a vocational evaluation of Claimant on May 16, 2008. Mr. Renfro

generated a credible and persuasive report following his evaluation dated May 27, 2008.
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            80.       Based on the restrictions that were placed on Claimant from Dr. Primack and Dr. Gronseth, it

was Mr. Renfro’s opinion that Claimant would be capable of performing the following classes of jobs:

 

a.         Customer Service Clerk

b.         Cashier

c.         Retail Sales Clerk

d.         Telephone Operator

e.         Telemarketing/Information Clerk

f.          Ticket Seller/Ticket Taker

g.         Receptionist/Information Clerk

h.         Computer Operator

 

            81.       It was Mr. Renfro’s opinion that these jobs exist within Claimant’s commutable labor market

and therefore he was capable of earning a wage within his commutable labor market, as well as to be able to

sustain this activity over time.

 

            82.       Claimant’s vocational expert, William Hartwick, testified at hearing.  Mr. Hartwick did not

prepare a vocational evaluation report. Indeed, Mr. Hartwick testified that he first met with Claimant only 10

days prior to the July 1, 2011, hearing. This meeting was over the phone and lasted approximately 90

minutes.

 

            83.       Mr. Hartwick’s opinions and testimony were not deemed credible.

 

84.       Respondents’ request for payment of Dr. Bisgard’s cancellation fee for Claimant’s failure to

appear at a medical appointment at the correct time is denied.  Respondents do not support this request with

any provision of the statute or rules permitting the ALJ to assess such a fee.

 

85.       Respondents seek additional penalty assessed against Claimant for failure to pay a $110.00

penalty imposed by Judge Friend in his February 1, 2010, Supplemental Order.  ALJ Friend’s penalty was

imposed for Claimant’s failure to comply with discovery orders of Pre-hearing ALJ Eley.  Claimant violated

the discovery orders of Pre-hearing ALJ Eley for 11 days and thus ALJ Friend penalized him $10.00 per day

for 11 days.  Under Section 8-43-304(1), C.R.S., ALJ Friend concluded that he was required to impose a

penalty, and, thus, the $110.00 penalty was imposed.   

 

            86.       Claimant testified that he did not pay the $110.00 penalty imposed by ALJ Friend because he

could not afford to do so.   Claimant contends that he is just scraping by.  ALJ Friend’s order of February 1,

2010, would have been due and payable on March 1, 2010.  Accordingly, under Section 8-43-304(1),

Claimant is liable to Respondents for a penalty in the amount of $.50 per day from March 1, 2010, to the

date of hearing in this matter, July 1, 2011, 485 days.  Claimant shall pay 75% of the penalty to Respondents

and 25% of the penalty to the Subsequent Injury Fund .  
 

CONCLUSIONS OF LAW

3.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to Employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979). 
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4.                  The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d

385 (Colo. App. 2000).

 

4.       To sustain a finding in Claimant’s favor, the Claimant must do more than put the mind of the trier

of fact in a state of equilibrium. If the evidence presented weighs evenly on both sides, the finder of fact must

resolve the question against the party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo.

1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989).

 

4.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

            5.         Under the applicable law, a claimant is permanently and totally disabled if he is unable to "earn

any wages in the same or other employment."  Section 8-40-201(16.5)(a), C.R.S.  The term "any wages"

means more than zero wages.  See Lobb v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997);

McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The claimant's commutable

labor market or other similar concepts that depend upon the existence of employment that is reasonably

available to the claimant under his or her particular circumstances must be considered.  Weld County School
Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).

 

            6.         The respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759

P.2d 705 (Colo. 1988).

 

7.         It is found and concluded that Claimant is not entitled to an order awarding medical benefits in

the nature of a “Servo Adaptive ventilator” to treat his sleep apnea.  Claimant has not undergone the

reduction in pain medication and thus sleep apnea has not been determined to be work related.  Since

Claimant has not complied with Judge Friend’s February 2, 2010, order, it cannot now be concluded that

Claimant’s request for a “Servo Adaptive ventilator” for use in treating the sleep apnea is reasonably

necessary and related to the work injury.

 

8.         Claimant failed to prove by a preponderance of the evidence that Claimant’s hearing loss and

need for medical treatment is work related.  In this regard, the undersigned ALJ considered ALJ Friend’s

February 2, 2010, order. The ALJ also considered that Dr. Kemper’s opinion concerning the work

relatedness of Claimant’s ear condition was not credible or persuasive. 

 

9.         On March 15, 2010, ALJ Friend entered an order regarding Claimant’s request for

authorization for spinal surgery.  ALJ Friend denied the request for authorization for low back surgery on the

grounds that Claimant was determined to be at maximum medical improvement and the surgery was not a

maintenance medical benefit.  Judge Friend also found that Claimant failed to establish he suffered a

worsening of his condition which would entitle him to have medical treatment to cure and relieve him of the

effects of the industrial injury.  Claimant’s request for an order authorizing a referral to a spinal specialist for

consultation on whether Claimant is a spinal surgery candidate is denied.  In light of ALJ Friend’s

determination, there is no reason to refer Claimant for a spine surgery consultation when his request for

spine surgery has been denied. 

 



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

10.       It is further found and concluded that Claimant failed to establish by a preponderance of the

evidence that he is permanently totally disabled.  The opinions of Torrey Beil and Pat Renfro are given

greater weight than the opinions of William Hartwick.  Both Mr. Renfro and Ms. Beil credibly testified that

there are employment opportunities for Claimant, given his restrictions, his transferable skills, and his

education.  Ms. Beil and Mr. Renfro credibly testified that that there are job opportunities regularly available

in the Steamboat Springs labor market.  Ms. Beil’s opinions are supported by her own labor market research,

as well as her own understanding of the Steamboat Springs labor market.

 

11.       It is concluded that the record establishes that Claimant is capable of obtaining and

maintaining sedentary work in the Steamboat Springs area.  Therefore, the claim for PTD benefits is denied

and dismissed.

 

12.       Respondents’ request for payment of Dr. Bisgard’s cancellation fee for Claimant’s failure to

appear at a medical appointment at the correct time is denied.  Respondents do not support this request with

any provision of the statute or rules permitting the ALJ to assess such a fee.

 

13.       Respondents seek additional penalty assessed against Claimant for failure to pay a $110.00

penalty imposed by Judge Friend in his February 1, 2010, Supplemental Order.  ALJ Friend’s penalty was

imposed for Claimant’s failure to comply with discovery orders of Pre-hearing ALJ Eley. 

 

14.       ALJ Friend’s order of February 1, 2010, would have been due and payable on March 1, 2010. 

Accordingly, under Section 8-43-304(1), Claimant is liable to Respondents for a penalty in the amount of

$.50 per day from March 1, 2010, to the date of hearing in this matter, July 1, 2011, 485 days.  Claimant

shall pay 75% of the penalty to Respondents and 25% of the penalty to the Subsequent Injury Fund .  

 
ORDER

            It is therefore ordered that:

            1.         Claimant’s claim for workers’ compensation benefits is denied and dismissed.  Specifically,

Claimant is denied PTD and medical benefits. 

           

            2.         Respondents’ claim for reimbursement of Dr. Bisgard’s cancellation fee is denied.

3.         Under Section 8-43-304(1), Claimant is liable to Respondents for a penalty in the amount of

$.50 per day from March 1, 2010, to the date of hearing in this matter, July 1, 2011, 485 days.  Claimant

shall pay 75% of the penalty to Respondents and 25% of the penalty to the Subsequent Injury Fund .  

 

            4.         All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.
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DATED:  March 6, 2012

 

Margot W. Jones

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-824-858-02

ISSUE

Whether Claimant has proven by a preponderance of the evidence that he is incapable of earning any

wages and is entitled to receive Permanent Total Disability (PTD) benefits as a result of admitted upper

extremity injuries that he sustained during the course and scope of his employment with Employer on

December 24, 2009.

FINDINGS OF FACT

            1.         Claimant began working for Employer as an envelope cutter in 1995.  On December 24, 2009

Claimant suffered admitted industrial injuries to his upper extremities.  He was diagnosed with bilateral

Carpal Tunnel Syndrome (CTS).  On August 27, 2010 Claimant underwent a CTS release on his right arm.

            2.         Before working for Employer Claimant performed similar job duties for R __ for eight years.  His

other work experience included janitorial work at K __, mixing flour in a tortilla factory and cutting foam for

U__.

3.         Claimant’s education was limited to beginning sixth grade in Mexico.  He has not received

additional formal education.

4.         On January 11, 2011 Claimant underwent a Functional Capacity Evaluation (FCE).  The FCE

report noted that “[t]here was no indication that the client gave maximum effort through any part of the test.” 

The report explained that [a]t no part of the test were any competitive test performance behaviors observed. 

During no phase of testing did the client appear to give maximal effort.”  Furthermore, Claimant’s “pain rating

and description [did] not correlate to observed movement patterns.”

            5.         On January 19, 2011 Authorized Treating Physician (ATP) Andrew Plotkin, M.D. determined

that Claimant had reached Maximum Medical Improvement (MMI) for his industrial injuries.  He assigned a

15% impairment for the right upper extremity and an 11% impairment for the left upper extremity.  Dr. Plotkin

recommended permanent work restrictions.  However, he cautioned that Claimant’s performance during the

FCE was “sub-maximal.”

            6.         On June 9, 2011 Claimant underwent a Division Independent Medical Examination (DIME) with

John Hughes, M.D.  He assigned a 16% upper extremity impairment rating for Claimant’s right arm and an

18% upper extremity impairment rating for Claimant’s left arm.  The extremity ratings converted to a 20%

whole person impairment.

            7.         On November 17, 2011 Dr. Plotkin testified through an evidentiary deposition in this matter.  He

explained that Claimant’s testing performance was typically lower than expected throughout the course of his

treatment.  Dr. Plotkin noted that he measured Claimant’s grip strength throughout the course of medical
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care.  He remarked that on August 27, 2010 Claimant’s measured grip strength was 18 pounds on the right

and 20 pounds on the left.  The result was atypical for an individual with CTS because patients “almost

always” exhibited grip strength in excess of 20 pounds.  However, Dr. Plotkin was even more surprised when

Claimant’s final grip strength measurements on January 11, 2012 were five pounds on the right and four

pounds on the left.

            8.         Dr. Plotkin attributed Claimant’s lower performance to motivation and effort.  He elaborated

that:

I think my impression was that he didn’t expect or intend to go back to work at the conclusion of the injury

anyway, so I think that his motivation may not have been to show the best possible performance at the end

on functional testing  .  .  .  he knew that he was not going back to work, and has more of a disability type of

frame of mind and this is the type of performance that we usually see.

            9.         Because of the disparity between Claimant’s testing performance and the expected results, Dr.

Plotkin explained that the FCE and other test results were a poor measurement of Claimant’s work capacity. 

He commented that Claimant’s work capacity was thus not accurately reflected by the restrictions

enumerated in the FCE or in an Impairment Rating Report.

            10.       Dr. Plotkin testified that he would not anticipate any lifting, pushing or pulling restrictions for

Claimant.  Claimant’s restrictions would be limited to repetitive lifting in the 20 pound range and “avoiding

repetitive firm gripping or pushing.”  Dr. Plotkin explained:

I would think that he could return [to work] in some capacity.  It just depends on what kind of job niche there

is.  I think it’s unlikely that he would be able to do the old job as I understood it as a cutter.  .  .  Is there

something that’s in a lighter capacity that he could do, I believe that there probably are lighter jobs that could

be done, yes.

            11.       Vocational expert Cynthia Bartman testified at the hearing in this matter.  She concluded that

Claimant was unable to earn any wages in any capacity.  Ms. Bartman determined that Claimant lacked

transferable job skills and English literacy.  She relied on the restrictions imposed by Dr. Plotkin and the data

from the FCE in reaching her conclusions.  Ms. Bartman noted that Claimant’s restrictions on grasping and

pinching limited his job prospects.

            12.       Ms. Bartman considered employment prospects in the unskilled category that included janitor,

kitchen worker and assembler.  However, because all of the positions required constant use of the upper

extremities, Claimant lacked the physical abilities to complete the jobs.  In considering hotel housekeeper

Ms. Bartman remarked that Claimant would be required to push a 40 pound cart and lift 30-50 pounds.  Ms.

Bartman also remarked that Claimant could not work in a laundry position because he would be required to

engage in repetitive gripping and fingering.  She also excluded Claimant from fast food cashier and light

production positions because the job duties would violate Claimant’s upper extremity restrictions and physical

abilities.

            13.       Claimant testified at the hearing in this matter.  He explained that he has consistently suffered

from numbness, tingling, weakness and loss of grip strength in his hands since January 23, 2010.  Claimant

noted that his symptoms even continued after his CTS release on August 27, 2010.  Claimant commented

that he can no longer complete household activities including emptying trash, washing dishes, mopping or

starting his lawn mower.  He also stated that he cannot drive in excess of one hour because of his hand

symptoms.

14.       On January 27, 2012 vocational expert Katie Montoya testified through a post-hearing

evidentiary deposition in this matter.  Ms. Montoya conducted a vocational assessment of Claimant that
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included a review of medical records, an educational review, an assessment of transferable skills and a labor

market review.  She concluded that Claimant could obtain employment and earn wages in some capacity.

            15.       Initially, Ms. Montoya sought clarification of Claimant’s work restrictions because his FCE was

not an accurate measure of his work capacity.  Based on a consideration of Dr. Plotkin’s recommendations,

Ms. Montoya noted that Claimant’s restrictions included no lifting in excess of 50 pounds, frequent lifting of

up to 20 pounds and factors related to firm gripping and grasping.  She did not consider Claimant to have any

limitations on standing, sitting, walking or driving.  Ms. Montoya remarked that Claimant had a work capacity

in the medium-duty category.

            16.       Ms. Montoya explained that 91% of jobs exist in the medium-duty or lower work

classifications.  She commented that there were five general occupational categories where Claimant could

obtain employment in the Denver metropolitan labor market.  These areas included cashier, driver,

assembly, order-taker and housekeeping/laundry attendant.  She explained that, although a laundry

attendant would engage in firm gripping and grasping, the activity would not be repetitive.  In addressing

cashier positions, Ms. Montoya testified that the job would not violate Claimant’s work restrictions because

he would only be required to repetitively use his hands for certain intervals of time.  She commented that

Claimant could also obtain an assembly or production position such as a knife assembler because he would

not be required to engage in repetitive firm gripping and grasping.  A delivery or shuttle driver position would

also be suitable for Claimant.  Ms. Montoya specifically noted that Claimant’s interest in auto parts makes

him an excellent candidate for working in an auto parts counter or delivery driver position.

            17.       Claimant has failed to demonstrate that it is more probably true than not that he is incapable of

earning any wages in the same or other employment as a result of his industrial injuries.  The record reveals

that employment exists that is reasonably available to Claimant under his particular circumstances.  Although

Claimant underwent an FCE, ATP Dr. Plotkin explained that the FCE and other test results were a poor

measurement of Claimant’s work capacity.  He commented that Claimant’s work capacity was thus not

accurately reflected by the restrictions enumerated in the FCE or in an Impairment Rating Report.  Dr. Plotkin

testified that he would not anticipate any lifting, pushing or pulling restrictions for Claimant.  Claimant’s

restrictions would be limited to repetitive lifting in the 20 pound range and “avoiding repetitive firm gripping or

pushing.”  Based on a consideration of Dr. Plotkin’s recommendations, vocational expert Ms. Montoya noted

that Claimant’s restrictions included no lifting in excess of 50 pounds, frequent lifting of up to 20 pounds and

factors related to firm gripping and grasping.  She did not consider Claimant to have any limitations on

standing, sitting, walking or driving.  Ms. Montoya remarked that Claimant had a work capacity in the

medium-duty category.

            18.       Ms. Montoya explained that 91% of jobs exist in the medium-duty or lower work

classifications.  She commented that there were five general occupational categories where Claimant could

obtain employment in the Denver metropolitan labor market.  These areas included cashier, driver,

assembly, order-taker and housekeeping/laundry attendant.  She explained that none of the positions would

violate Claimant’s work restrictions regarding the use of his hands because they would not involve repetitive

firm gripping and grasping.  In contrast, vocational expert Ms. Bartman explained that Claimant was unable

to earn any wages in any capacity.  However, she did not adequately consider Claimant’s submaximal effort

on his FCE and the deposition testimony of Dr. Plotkin regarding Claimant’s work restrictions.

CONCLUSIONS OF LAW

                                 1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim

has the burden of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to
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find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v.
M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not interpreted

liberally in favor of either the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A

Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO,
5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4.         Prior to 1991 the Act did not define PTD.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d

550, 553 (Colo. 1998).  Under the prevailing case law standard the ability of a claimant to earn occasional

wages or perform certain types of gainful work did not preclude a finding of PTD.  Id. at 555.  A PTD

determination prior to 1991 “turned on the claimant’s loss of earning capacity or efficiency in some

substantial degree in a field of general employment.”  Id.

5.         In 1991 the General Assembly added a definition of PTD to the Act.  See §8-40-201(16.5)(a),

C.R.S.  Under §8-40-201(16.5)(a), C.R.S. PTD means “the employee is unable to earn any wages in the

same or other employment.”  The new definition of PTD was intended to tighten and restrict eligibility for PTD

benefits.  Bymer, 955 P.2d at 554.  A claimant thus cannot obtain PTD benefits if she is capable of earning

wages in any amount.  Id. at 556.  Therefore, to establish a claim for PTD a claimant shoulders the burden of

proving by a preponderance of the evidence that she is unable to earn any wages in the same or other

employment.  See §8-43-201, C.R.S.

6.         A claimant must demonstrate that his industrial injuries constituted a “significant causative

factor” in order to establish a claim for PTD.  In Re Olinger, W.C. No. 4-002-881 (ICAP, Mar. 31, 2005).  A

“significant causative factor” requires a “direct causal relationship” between the industrial injuries and a PTD

claim.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial Comm’n, 736

P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the ALJ to ascertain the “residual

impairment caused by the industrial injury” and whether the impairment was sufficient to result in PTD

without regard to subsequent intervening events.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24,

2006).  Resolution of the causation issue is a factual determination for the ALJ.  Id.

7.         In ascertaining whether a claimant is able to earn any wages, the ALJ may consider various

“human factors,” including a claimant's physical condition, mental ability, age, employment history, education,

and availability of work that the claimant could perform.  Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992

P.2d 701, 703 (Colo. App. 1999).  The critical test, which must be conducted on a case-by-case basis, is

whether employment exists that is reasonably available to the claimant under his particular circumstances. 

Bymer, 955 P.2d at 557.  Ultimately, the determination of whether a Claimant suffers from a permanent and

total disability is an issue of fact for resolution by the ALJ.  In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9,

2007).

8.         As found, Claimant has failed to demonstrate by a preponderance of the evidence that he is

incapable of earning any wages in the same or other employment as a result of his industrial injuries.  The

record reveals that employment exists that is reasonably available to Claimant under his particular

circumstances.  Although Claimant underwent an FCE, ATP Dr. Plotkin explained that the FCE and other test
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results were a poor measurement of Claimant’s work capacity.  He commented that Claimant’s work capacity

was thus not accurately reflected by the restrictions enumerated in the FCE or in an Impairment Rating

Report.  Dr. Plotkin testified that he would not anticipate any lifting, pushing or pulling restrictions for

Claimant.  Claimant’s restrictions would be limited to repetitive lifting in the 20 pound range and “avoiding

repetitive firm gripping or pushing.”  Based on a consideration of Dr. Plotkin’s recommendations, vocational

expert Ms. Montoya noted that Claimant’s restrictions included no lifting in excess of 50 pounds, frequent

lifting of up to 20 pounds and factors related to firm gripping and grasping.  She did not consider Claimant to

have any limitations on standing, sitting, walking or driving.  Ms. Montoya remarked that Claimant had a work

capacity in the medium-duty category.

9.         As found, Ms. Montoya explained that 91% of jobs exist in the medium-duty or lower work

classifications.  She commented that there were five general occupational categories where Claimant could

obtain employment in the Denver metropolitan labor market.  These areas included cashier, driver,

assembly, order-taker and housekeeping/laundry attendant.  She explained that none of the positions would

violate Claimant’s work restrictions regarding the use of his hands because they would not involve repetitive

firm gripping and grasping.  In contrast, vocational expert Ms. Bartman explained that Claimant was unable

to earn any wages in any capacity.  However, she did not adequately consider Claimant’s submaximal effort

on his FCE and the deposition testimony of Dr. Plotkin regarding Claimant’s work restrictions.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge enters the following

order:

 

1.         Claimant’s request for PTD benefits is denied and dismissed.

2.         Any issues not resolved in this Order are reserved for future determination.

If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge’s order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 7, 2012.

Peter J. Cannici

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-804-653-01

ISSUES
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1.                  Temporary total disability benefits from August 16, 2010, and continuing.

 

2.                  Whether or not Respondent has overcome the Division Independent Medical Examiner’s

opinions by clear and convincing evidence that the Claimant is not at Maximum Medical Improvement for

both her physical and psychological conditions.

 

3.                  Respondent is requesting to withdraw the Admission of Liability filed on August 27, 2010. Did

Respondent prove by a preponderance of the evidence that Claimant did not sustain a compensable injury

or occupational disease in the course and scope of her employment on or about September 15, 2009?
 

STIPULATIONS
 

1.                   Claimant’s average weekly wage (AWW) is $519.68 and her temporary total disability (TTD)

rate is $346.45.
 

2.                  If compensable, and if claimant is not at maximum medical improvement (MMI) for a

compensable condition, then TTD is due beginning August 16, 2010, subject to a credit of $12,154.23 for

permanent partial disability (PPD) paid.

 

 

FINDINGS OF FACT

3.                  Claimant was employed by Employer in housekeeping.  On September 15, 2009, Claimant

was assigned to the special care unit, which was in the trauma section of the emergency room.

 

4.                  At the end of Claimant’s shift on September 15, 2009, she was working in a trauma room,

cleaning up after a major trauma, and was working very quickly because it was her last room of the day and

because hospital personnel needed the room for another trauma that was on its way into the emergency

room.  The Claimant credibly testified that while twisting a rag, she felt sudden pain, loss of strength, and a

shooting pain that radiated up into her shoulder.  By the time the Claimant had gotten to the basement to

check out for the day, her hand was swelling. 

 

5.                  The Claimant reported her injury to her supervisor, ___, on that day.  He wanted to send her to

Occupational Health on that day, but since it was the end of her shift and she was checking out, she decided

to go home see if her condition improved.  She intended to ice her hand, based upon the advice of an

emergency room trauma technician.

 

6.                   The Claimant did not work on September 16, 2010, but when she returned to work on

September 17, 2010, her hand was swollen and painful and she was sent to Occupational Health. 

 

7.                  On September 17, 2009, the Claimant was seen by Dr. Cynthia Kuehn.  Claimant described a

sudden onset of pain and loss of strength in her right hand.  Dr. Kuehn noted that the pain was present and

she had swelling.  Claimant described the pain as sharp and shooting, including radiation into her arm and

up to her shoulder.  Dr. Kuehn deferred a causation analysis until bilateral x-rays and a diagnosis could be

determined (R’s Exh. F 0037).  Dr. Kuehn reports claimant injured herself twisting a mop head.

 

8.                  A First Report of Injury was filed by Employer on September 17, 2009.  The first report

indicated that the accident occurred while Claimant was “wringing out a towel” and had pain in her hand and

shoulder. 
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9.                  Although the Claimant does not recall making a call to the “Ouch Line,” the written report

indicates she reported pain at 7/10 and swelling in her hand.  She advised that every time she goes to ring

out a towel she gets shooting pains up into her shoulder.  Employee was working as a housekeeper.  She will

be going to COSH for evaluation after work this day.  Name of incident or body part:  “Sprain, strain, twist.”
 

10.              On September 21, 2009, the adjuster, Mary Pat Speed, notes that “On September 15, 2009,

the clmt was wringing out towels during housekeeping duties and gets pain shooting up to her right shldr.”

(Clt’s Exh. #4)
 

11.              On September 23, 2009, the claim is transferred to Kathy Lindgren, a lost time adjuster, whose

purpose at that time was to establish the causal relatedness of the injury to work activities.
 

12.              On September 24, 2009, adjuster Kathy Lindgren called the Claimant, and made written notes

of the phone conversation (Clt’s Exh. #4).  The call was not recorded.  Kathy Lindgren testified that Claimant

had a history of injury while changing a mop head.  The Claimant testified that when the adjuster called her

she was asking about her use of a mop at work and that she answered her questions.  The adjuster testified

that she was calling to determine the causation and relatedness of the injury. 

 

13.              The adjuster sent an email to Dr. Kuehn on the same day regarding whether there were

sufficient repetitive actions to make it work related.  Ms. Lindgren indicated to Dr. Kuehn that Claimant

reported changing mop head only 2-3 times per day and questions if she is only turning and twisting mops 2-

3 times per day, if that is repetitive enough to meet guides for work relatedness and how does, or could, the

CMC arthritis impact the DeQuervains (Clt’s Exh. #4).

 

14.              Dr. Kuehn replied that “CMC joint not work-related.  DeQuervains better last time I saw her.” 

(Clt’s Exh. #4)

 

15.              A review of job description, video, and pictures, show that at Employer, towels are used as

rags for cleaning, and are synonymous with each other.

 

16.              The Claimant did not have or receive a copy of the handwritten or dictated report from Dr.

Kuehn at the time of the appointment, so she could confirm the history stated in the report. (Clt’s Exh. #7). 

 

17.              On September 30, 2009, Kathy Lindgren notes that right DeQuervains is related, while right

CMC arthritis is not related.  Dr. Keuhn opines that right DeQuervains is work related given the nature of her

work turning and twisting mops.  Full duty work status. (Clt’s Exh. #4)

 

18.              Claimant saw Dr. Lester Young on October 20, 2009, and provided a history that while cleaning

a bed and wringing out a rag she noticed sharp pain in her right thumb, extending all the way to her elbow. 

She was diagnosed with DeQuervains and given a steroid injection into the first extensor compartment,

which provided good relief (Clt’s Exh. #10)

 

19.              Claimant was evaluated by hand surgeon, Dr. Kagan Ozer, on December 8, 2009.  He

indicated that Claimant’s injection helped for approximately 2 weeks.  Dr. Ozer opined that while the

tendonitis is clearly related to injury and aggravation, the CMC is “only just the aggravation of a preexisting

condition and has nothing to do with the injury itself,” but nevertheless, given absence of complete relief from

her symptoms and unresponsiveness to the occupational therapy, recommended to proceed with first dorsal

compartment release for DeQuervains tenosynovitis. 

 

20.              Claimant was scheduled for surgery on her right hand and wrist on January 12, 2010 (Clt’s

Exh. #12) The planned procedure was a first dorsal compartment release, with a diagnosis of right
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DeQuervains.  During the surgery, Dr. Ozer performed a right thumb CMC orthoplasty with abductor pollicis

longus (APL) tendon interposition for the diagnosed condition of right DeQuervains and right thumb CMC

(Clt’s Exh. #14).

 

21.              Dr. Parks, a hand surgeon, testified that it was difficult to tell whether a first compartment

release for the DeQuervains tenosynovitis was done, how it was done, or what procedures were actually

done based on the operative report. 

 

22.              Post-operatively, the Claimant did not do well, and continued to complain of severe pain,

swelling, and an inability to use her thumb, with pain into her forearm. (Clt’s Exh. #15, 17, and #18).

 

23.              X-Rays of the right thumb were ordered on March 23, 2010, and showed post-surgical

changes of resection of the trapezium with some residual bone within the resection bed.  According to Dr.

Parks, this is significant because the trapezium bone should have been completely removed as part of the

surgery and there were fragments remaining.  Dr. Parks testified via deposition that the bone fragment on the

x-ray was significant (Parks Depo. Pg. 29, Lines 18-19 and Pg. 30, Lines 2-4) and that it was very important

that bone be completely removed (Parks Depo. Pg. 30, Lines 5-12). The removal creates the space where

the ligament sling is made to stabilize the thumb (Parks Depo. Pg. 30, Lines 11-22).  Dr. Parks further stated

that the operative report indicated an incomplete removal and to leave bone fragments is a “no-no.” (Parks

Depo. Pg. 31, Lines 1-12).

 

24.              Dr. Parks opined that the amount of retained bone was significant because approximately 25%

of the bone fragment was left (Parks Depo. Pg. 32, Lines 9-18).

 

25.              Claimant’s ongoing problems were continually documented:  In Dr. David’s Blair’s report dated

March 26, 2010, Dr. Blair states Claimant is unable to do even light duty due to post-operative disability of

her dominant hand (Clt’s Exh. #17).  On June 7, 2010, Dr. Kathy McCranie notes Claimant has persistent

pain in the right hand and forearm (Clt’s Exh. #19).  And a Denver Health report dated July 1, 2010, notes

that Claimant complains of significant pain and discomfort throughout the hand, particularly around the

incision, as well as radial right forearm. 

 

26.              On July 8, 2010, Dr. Roth performed an independent medical evaluation.  At that time, the

Claimant provided a history that she was in a rush to clean the trauma suite and was using a rag (or small

towel) to wipe off an examination table.  She demonstrated how she rang out the rag and described a

sudden “pop” in her right wrist, with the acute onset of severe pain (R’s Exh. P #0258).  Claimant testified

consistent with this history, which is credible.

 

27.              Dr. Roth originally provided an opinion that Claimant had CMC (thumb) arthrosis and a first

dorsal compartment DeQuervains (DQT).  Dr. Roth indicated it was difficult to separate out the two

conditions on physical exam (R’s Exh. P 313).  He further opined that the surgery performed was the

residual injury.

 

28.              Dr. Roth, in his initial IME, noted that the September 15, 2009 accident was a specific injury

when wringing out a rag, and that Claimant did not have a cumulative disorder of first dorsal compartment

because there were no symptoms until that specific time on September 15, 2009.  Dr. Roth then stated that

CMC arthosis is not a cumulative trauma disorder (R’s Exh. P 314).

 

29.              Dr. Roth does not know why Claimant is having a delayed recovery, but indicated that “First

and foremost there is nothing about the presentation that leads me to suspect malingering.  [Claimant]

appears genuine about her infirmity” (R’s Exh. P 314).
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30.              Dr. Roth made numerous recommendations for medical care and indicated that Claimant was

suffering from depression that was profound and severe (R’s Exh. P 315) and recommended psychiatric

care. Dr. Roth did provide an impairment rating of 14.4% of the upper extremity at that time for the DQT (R’s

Exh. P 316).

 

31.              On August 2, 2010, Dr. Karen Mulloy opined that the injury on September 15, 2010 contributed

to her diagnoses of right DeQuervains, as job tasks involved forceful grasping and gripping such as wringing

out cleaning cloths and mops as it is these tasks linked in the medical literature with DeQuervains

tenosynovitis.  Diagnosis of CMC is not work related (Clt’s Exh. #21).

 

32.              Claimant was placed at Maximum Medical Improvement on August 16, 2010 by Dr. Karen

Mulloy.  Dr. Mulloy provided permanent restictions of no lift > 5 # RUE and 20# L or bilaterally, no repetitive

lift > 5# RUE, no push/pull > 5# RUE.  Light occasional pinch/grip with right hand.  She indicated that the

objective findings are consistent with history and or work related mechanism of injury.  An impairment of 23%

of the upper extremity was provided and ongoing medical benefits (Clt’s Exh. #22).

 

33.              On August 27, 2010, a Final Admission of Liability was filed for the impairment rating and

reasonable and necessary medical benefits (Clt’s Exh. #3)

 

34.              On September 10, 2010, Dr, Aguilar indicated that Claimant’s disabilities are permanent and

she is not able to return to her current job.  Claimant is not able to grip the broom or mop, and cannot scrub. 

Dr. Aguilar indicated that perhaps sedentary work with phone adaptation was possible (Clt’s Exh. #23)

 

35.              On September 16, 2010, Dr. -L- McGlonin opined that Claimant’s depression was related to

the 9/15/09 work injury.  Diagnosis was major depressive disorder, single episode, severe with physical

features.  Symptoms began after getting injured and have worsened since.  Medications and psychotherapy

have been initiated.  Claimant was not stable, just beginning treatment.  (Clt’s Exh. #24)

 

36.              Claimant was evaluated by Dr. Edwin Healey on September 29, 2010, and 

Dr. Healey diagnosed:  “Acute right distal forearm pain while performing forceful wringing of a rag …with

development of acute tenosynovitis of the first dorsal compartment and permanent aggravation right thumb

CMC osteoarthritis. . . status post surgery, with the development of increased chronic pain and loss of range

of motion and weakness of the right thumb. Right superficial radial nerve traumatic neuropathy status post

surgery. . . Status post right thumb carpometacarpal arthroplasty with abductor pollicis longus tendon

interposition. . . Rule out radial tunnel syndrome. . . right upper extremity myofascial pain and right shoulder

bicipital tendinitis due to guarding and decreased use of the right upper extremity . . . Depressive disorder”

and opined that Claimant was not at Maximum Medical Improvement (Clt’s Exh. #26).

 

37.              On October 19, 2010, Respondent’s attorney, sends a cover letter to Stephen Moe, M.D., in

anticipation of psychiatric evaluation and provided the following statement: Claimant sustained an industrial

injury when working as a housekeeper and wrung out a rag, noticing a sharp pain in her right thumb. 

Claimant underwent surgery and continued to have complaints, and was diagnosed with depression on May

15, 2010 at an emergency room visit.  (Clt’s Exh. #27)

 

38.              Marilyn Meyers, psychologist, attended the appointment with Dr. Moe at the request of

Claimant.  Dr. Meyers opined that the Claimant has major depression due to her work injury and she is in

need of further care and medications (Clt’s Exh. #31). 

 

39.              On November 8, 2010, Dr. Moe provided an opinion that Claimant’s current mood disorder was

in response to her work injury of September 15, 2009, and recommended aggressive psychological

treatment (R’s Exh. J 0128 Page 3 of 11/8/10 report). 
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40.              On November 22, 2010, Dr. Mulloy referred Claimant to Dr. McGlonin for psychiatric treatment.

(Clt’s Exh. #28).

 

41.              On December 15, 2010, Claimant was evaluated by Lupe Ledezma, Ph.D., at the request of

Respondents.  Dr. Ledezma opined that despite the Claimant’s pre-existing psychological history, her

psychological conditions were aggravated by her work injury and that limited psychotherapy and medications

would be directly related to the work injury. (Clt’s Exh. #30)

 

42.              On February 2, 2011, Claimant was evaluated by In Sok Yi, M.D., a hand surgeon, who

recommended the removal of the residual trapezium remnant and fusion of the MCP joint.  He opined that

the residual remnant of the trapezium may be the cause of her pain.  Claimant had excellent relief of her

pain with injection.  Dr. Yi also indicated that the compensatory forearm pain should get better following the

surgery (Clt’s Exh. #32).

 

43.              On February 23, 2011, a Division Independent Medical Examination was performed by Dr.

Velma Campbell.  Dr. Campbell diagnosed the Claimant with:  “History of acute onset of tendinitis 1st dorsal

compartment of right wrist (de Quervain tenosynovitis) during activities at work 9/15/09. Aggravation of

symptomatic osteoarthritis at base of right thumb by condition of 9/15/09 and surgical treatment. Post-

operative hypermobility, superficial radial neuropathy, sensory loss in median nerve distribution, weakness,

and chronic pain at right CMC and MCP joint.” (Clt’s Exh. #33). 

 

44.              Dr. Campbell reviewed the operative reports noting that the planned procedure was a 1st dorsal

compartment release, but the procedure performed was instead and arthroplasty with partial removal of

trapezium and use of APL tendon to support the thumb joint and that the operative report says that this

procedure was selected to address both the symptomatic OA of the CMC joint and the de Quervain

tendinitis.

 

45.              Dr. Campbell opined that it is more likely than not that the de Quervain tenosynovitis was work

related and the process can be sudden or chronic.  It can be associated with certain repetitive wrist motions

and/or repetitive pinch/thumb, particularly with force.  She says the OA is “at least as likely as not” to be

related to work activities and there are research articles to show association of hand OA with occupational

activities including those with a history of cleaning occupations.  The Medical treatment Guidelines indicate

that CMC osteoarthritis is the most common osteoarthritis aggravated by work. (Clt’s Exh #39 p. 39).

 

46.              Dr. Campbell opined that the presence of preexisting OA in the base of the thumb does not

rule out an increase in symptoms due to work activities.  Dr. Campbell stated that the likely cause of the

Claimant’s symptoms was initially the de Quervains, and that the joint surgery was performed as a result of

the work injury, and more likely than not would not have been performed at that time in the absence of the

work injury.  (Clt’s Exh. #33). 

 

47.              Dr. Campbell opined in her deposition that she did not use the Medical Treatment Cumulative

Trauma Guidelines in evaluating the Claimant’s injury because the injury as presented both in the history

and in the medical records did not fit a cumulative trauma profile or the picture of a cumulative trauma claim

(Campbell Depo. Pg. 14, Lines 23-25, Pg. 15, Lines 1-6).  Dr. Campbell further opined that although the

DeQuervains Tendonitis is frequently recognized as a cumulative trauma, in this case it had a sudden onset

of symptomotology, and that she did not feel it was appropriate to use the Cumulative Trauma Guidelines for

the impairment rating or for the causality determination (Campbell Depo. Pg. 16, Lines 22-25, Pg. 17, Pg.

18, Lines 6-10).  This opinion is credible and persuasive.
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48. It was the opinion of Dr. Campbell that there was a specific injury with a sudden onset of

symptoms (Campbell Depo. Pg. 18, Lines 18-20).  Dr. Campbell clarified that arthritis is a multi-factorial

condition and that Dr. Campbell found that the symptomatic elements of the arthritis were what she found to

be related to the September 15, 2009, injury.  She further indicated that she did not get into the discussions

of whether or not the primary osteoarthritis of the thumb would have been caused by the job, but that the

specific work related injury was an aggravation of, rather than the cause of the osteoarthritis (Campbell

Depo. Pg. 18, Lines 21-25, Pg. 19, Lines 1-10).  This opinion is credible and persuasive.

 

49.              Dr. Campbell opined that the Claimant suffered a situational aggravation or exacerbation of her

depression due to the work injury of 9/15/09 and that the degree of behavioral and emotional manifestations

described by Drs. Roth, Moe, and Corrigan is not consistent with working fully.  She further opined that prior

to the work injury, there was no evidence that the Claimant was unable to work due to emotional factors. 

(Clt’s Exh. #33).  This opinion is credible and persuasive.

 

50.              Dr. Campbell indicated that the Claimant was not at Maximum Medical Improvement for either

her physical or psychological conditions.  She recommended more than one orthopedic evaluation,

completion of any additional recommended treatment, post-op rehabilitation (would be needed if more

surgery is done), and continued psychological care.  This opinion is credible and persuasive and not

overcome by clear and convincing evidence.

 

51.              On June 17, 2011, Dr. Roth issued a supplemental report where he provided an opinion that

the surgery being recommended by Dr. In Sok Yi was not appropriate.  He opined that the CMC arthrosis

was not work-related and he considered the de Quervains condition to remain at Maximum Medical

Improvement.  On June 3, 2011, Dr. Yi indicated that the de Quervain tendonosis was related to her work

injury, but the underlying CMC arthritis was not.

 

52.              Dr. Roth testified that Dr. Campbell erred by not using the Cumulative Trauma Conditions

Medical Treatment Guidelines.  Dr. Roth opined that Claimant did not meet the criteria for compensability

under these guidelines because her job demanded insufficient physical exertion to qualify as either a primary

or a secondary risk factor under the guidelines. 

 

53.              On July 18, 2011, the Claimant determined that she wanted to proceed with the right thumb

surgery, which would involve a CMC arthioplasty with the excision of the retained trapezium bone and use of

the flexor carpi radialus tendon for interposition and ligament reconstruction of the CMC joint.  Claimant

subsequently underwent that surgery and has been continuing with ongoing treatment both for her thumb

revision surgery and post-operative care and seeing her psychologist and being provided with

antidepressant medications for her ongoing work-related depression.

 

54.              A medical review was performed by Dr. B. J. Parks, an orthopedic hand surgeon, at the

request of the Claimant on August 22, 2011.  Dr. Parks provided an opinion that the CMC arthrioplasty

performed by Dr. Kagan Ozer was reasonable, necessary, and related to the Claimant’s work injury of

September 15, 2009.  Dr. Parks provided nine diagnostic impressions and assessments, including that the

Claimant had pre-existing asymptomatic thumb CMC arthritis, non work related, prior to the September 15,

2009 incident.  Dr. Parks provided an opinion that the thumb twisting or rotational injury on September 15,

2009, caused an acute disruption of the CMC anterior oblique ligament, also known as the beak ligament,

which resulted in CMC joint instability (Clt’s Exh. #35).

 

55.              Dr. Parks provided an opinion that the Claimant suffered from a traumatic first extensive

compartment tendonitis (de Quervains).  He also provided an opinion that there was a post-injury

acceleration of the thumb CMC joint arthritis due to the loss of the ligamentous stability of the thumb.  Dr.

Parks indicated that there was post-operative CMC joint arthriopasty with trapezectomy and APL tendon
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interposition (i.e. the surgery of January 12, 2010).  Dr. Parks was of the opinion that the Claimant had post-

operative chronic thumb CMC joint pain unremitting secondary to the retained trapezium bone fragment and

the first metacarpal base instability.  Dr. Parks also noted post-injury median and superficial radial sensory

neuritis, secondary to the compromise of the carpal tunnel space and the splint compression and scar

adhesive neuritis.  He noted that there was post-injury right elbow forearm tendonitis secondary to the

compensatory biomechanics (Clt’s Exh. #35).

 

56.              Dr. Parks stated that it is clearly established that CMC joint arthritis causes a progressive

insufficiency of the anterior oblique (beak) ligament.  Dr. Parks indicated the rotational force of the thumb

involved in twisting and squeezing can cause the compromised ligament to be torn from its attachment and

cause instability of the thumb CMC joint.  The medical records reflect that her thumb findings are consistent

with that mechanism of injury and that the important thing from the medical records was that there was a

twisting motion which resulted in sudden pain at the base of the thumb and resulted in marked loss of grip

strength.  This history is consistent with an acute disruption of the anterior stabilizing ligament of the thumb

CMC joint, which resulted in its instability. 

 

57.              Dr. Parks noted that following the injury, Claimant continued to experience increased thumb

pain when she attempted to use her thumb, which is consistent with a continued instability of the CMC joint

due to the loss of the ligament stability.  Dr. Parks further opined that because the first extensor compartment

tendons insert into the base of the thumb, when there is a disruption of the CMC anterior stabilizing ligament,

the base of the thumb tends to sub-luxate dorsally, straining the first extensor compartment tendons and

resulting in tendonitis.  Dr. Parks stated that a CMC arthroplasty with an APL interposition is a well accepted

standard procedure to restore CMC joint stability. 

 

58.              Dr. Parks was of the opinion that the rotational twisting injury on September 15, 2009, caused

the Claimant’s pre-existing right thumb CMC arthritis, which was asymptomatic, to become activated and

worsened by the work-injury due to a tear or disruption of the CMC anterior oblique ligament, which resulted

in the chronic instability of the CMC joint.  Dr. Parks was of the opinion that as a result of the January 12,

2010, CMC interposition arthroplasty performed that the significant size of the retained trapezium bone

fragment likely produced continuing offset and imbalance of the base of the thumb, particularly with active

use of the thumb.  Dr. Parks was in agreement with Dr. Yi’s recommendation for revisional surgical treatment

of the right thumb CMC joint to remove the retained trapezial bone.

 

59.              On November 11, 2011, Dr. Jonathan Sollender, a plastic surgeon who performs hand surgery,

provided a medical record review. Dr. Sollender provided an opinion that the Claimant did not suffer a work

injury to her hand and wrist as a result of work activities on September 15, 2009.  Dr. Sollender based his

opinion that there was not enough repetitive activity in Claimant’s job activity to result in a de Quarvian’s

tendonosis and that it should never have been accepted as an occupational illness based upon the lack of

significant occupational exposure under the Cumulative Trauma Guidelines (R’s Exh. R). 

 

60.              Dr. Sollender was further of the opinion that the Claimant’s thumb CMC joint condition was pre-

existing and symptomatic and was not aggravated by any specific work task on September 15, 2009.  Dr.

Sollender indicated that the theory offered by Dr. Parks was not credible and that there was not sufficient

force when the Claimant was involved in wringing out a rag to cause a ligament tear.  Dr. Sollender further

noted there was no imaging study to verify the tear.  Dr. Sollender further based his opinion on the fact that

one small ligament tear or disruption would not affect the stability of the CMC joint because there are 15

other ligaments to help stabilize the joint.

 

61.               The parties admitted into evidence a DVD (R’s Exh U) showing another employee performing

the job duties of custodian, which were similar to those performed by Claimant.  Respondent’s Exhibit C is a

Job Demands Analysis Form prepared by Vocational Evaluator Joseph B. Blythe, and describes the physical
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demands of Claimant’s job.  Claimant’s job duties included cleaning emergency department hospital patient

rooms, public bathrooms, offices, nurse stations, operative suites, halls and other areas as directed by her

supervisor.  She cleaned using disinfectant and wiping washcloths over hospital equipment including tables,

beds, sinks, chairs, and counters. She wrings the washcloth with fresh disinfectant to keep the disinfectant

effective.  She removes used medical debris, linens, towels and treatment supplies, places them in a

container and when full, empties the container at the dump station.  She restocks supplies from the storage

areas, distributing laundered articles and linens, soap and disinfectant.  She sweeps and mops floors with

disinfectant and places caution “wet floor” signs at specified locations.  She worked 40 hours per week.

 

CONCLUSIONS OF LAW

1.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A Claimant in a workers’ compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers’ compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2009.  A workers’ compensation

case is decided on its merits.  Section 8-43-201, supra.
 

2.                   For a claim to be compensable under the Act, a Claimant has the burden in the first instance of

proving that she suffered a disability that was proximately caused by an injury arising out of and within the

course and scope of employment. §8-41-301 (1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept.

13, 2006). Proof of causation is a threshold requirement that an injured employee must establish by a

preponderance of the evidence before any compensation is awarded. Faulkner v. Industrial Claim Appeals
Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).

The question of causation is generally one of fact for determination by the Judge. Faulkner, 12 P.3d at 846. 

 

3.                  However, where the claim has been admitted, as in this case, Employer has the burden of

proving by a preponderance of the evidence the claim is not compensable.  Section 8-43-201(1) C.R.S. 

Even in the context of a Division IME, where the compensability of the claim is raised as an issue, as it has

been here by Employer, the burden of proof is the preponderance of the evidence standard, and not the

clear and convincing standard. Gareis v. Poudre School District R-1, W.C. No. 4-714-816 (ICAP, Dec. 14,

2009).  
 

4.                  Dr. Velma Campbell performed the Division IME.  If Employer does not carry its burden of

proving by a preponderance of the evidence the case is not compensable, then Employer, in challenging the

opinions of Dr. Campbell, must overcome them by clear and convincing evidence.  Section 8-42-107(8)(c),

C.R.S.  Under the clear and convincing standard, the party challenging an impairment rating or an MMI

determination must produce evidence which shows it is highly probable the Division IME opinion is incorrect. 

Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Qual-Med, Inc. v. ICAO, 961 P.2d

590 (Colo. App. 1998).  Furthermore, where the DIME physician concludes that physical problems of

Claimant are work-related, the presumptive effect of the DIME opinions applies to the assessment of

causation.  Qual-Med, Inc., v. ICAO, supra.  The Division IME opinions on causation, however, do not have

presumptive effect regarding whether the claim was compensable in the first instance.  Eller v. ICAO, 224

P.3d 397 (Colo. App. 2009).  The ALJ places the burden of proof on Employer with respect to both the

DeQuervain’s tenosynovitis and the thumb CMC joint arthritis.
 

5.                   The claimant sustains an occupational disease when the injury is an incident of the work, or a
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result of exposure occasioned by the nature of the work and does not come from a hazard to which the

worker would have been equally exposed outside of the employment. Section 8-40-201(14), C.R.S. The

claimant had the burden to prove the alleged occupational disease was caused, aggravated or accelerated

by the claimant's employment or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims Office, 989

P.2d 251 (Colo. App. 1999).  However, once the claim was admitted, the burden switched to Employer.
 

6.                  The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 

7.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and action; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

 

8.                  Respondent has failed to sustain its burden of proof in showing by a preponderance of the

evidence that Claimant did not sustain an injury or occupational disease on September 15, 2009.  Claimant’s

testimony that she immediately felt pain while twisting a rag cleaning the emergency room on September 15,

2009 is credible and persuasive.  Claimant reported this injury to her supervisor that day.  The First Report of

Injury documents the accident occurred on September 15, 2009 while Claimant was “wringing out a towel”

and had pain in her hand and shoulder.  The adjuster’s notes dated September 21, 2009 document that

Claimant was “wringing out towels” on September 15, 2009 when she was injured.  Claimant called the

“Ouch Line” stating that she felt pain in her hands up to her shoulder while wringing a towel.  Claimant’s job

required her to wring towels while cleaning.  Dr. Young noted on October 20, 2009 that Claimant

experienced sharp pain in her right thumb extending to her elbow while wringing out a rag.  Additionally, Dr.

Ozer, Dr. Park, Dr. Healey, and Dr. Campbell opined that Claimant sustained a work related injury on

September 15, 2009 while ringing out a rag while cleaning.  There is substantial evidence in the record to

support the finding that Claimant sustained a compensable work related injury to her right upper extremity on

September 15, 2009.

 

9.                   Respondent has failed to overcome the medical opinions of the Division Independent Medical

Examiner, Dr. Velma Campbell, by clear and convincing evidence, regarding maximum medical improvement

of both her physical and psychological conditions, and Dr. Campbell’s opinions that both the acute de

Quervain tenosynovitis and aggravation of the Claimant’s arthritic CMC joint and subsequent treatment are

related to the work injury of September 15, 2009.  In support of their position, Respondent provided the

expert opinions from Dr. Roth and Dr. Sollender.  The ALJ concludes that their opinions amount to a

difference of opinion and do not rise to the level of clear and convincing evidence.

 

10.              Dr. Roth testified that Dr. Campbell erred by not using the Cumulative Trauma Conditions

Medical Treatment Guidelines.  Dr. Roth opined that Claimant did not meet the criteria for compensability

under these guidelines because her job demanded insufficient physical exertion to qualify as either a primary

or a secondary risk factor under the guidelines.  Dr. Sollender also opined that Claimant’s case did not

qualify as compensable under the Guidelines.

 

11.              Dr. Campbell opined in her deposition that she did not use the Medical Treatment Cumulative

Trauma Guidelines in evaluating the Claimant’s injury because the injury as presented both in the history

and in the medical records did not fit a cumulative trauma profile or the picture of a cumulative trauma claim

(Campbell Depo. Pg. 14, Lines 23-25, Pg. 15, Lines 1-6).  Dr. Campbell further opined that although the

DeQuervains Tendonitis is frequently recognized as a cumulative trauma, in this case it had a sudden onset

https://www.lexis.com/research/buttonTFLink?_m=1468dc65a92792f3f03ca60ea0239f3b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2057%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=11&_butInline=1&_butinfo=COC
https://www.lexis.com/research/buttonTFLink?_m=1468dc65a92792f3f03ca60ea0239f3b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2057%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3c
https://www.lexis.com/research/buttonTFLink?_m=1468dc65a92792f3f03ca60ea0239f3b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2057%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3c
https://www.lexis.com/research/buttonTFLink?_m=1468dc65a92792f3f03ca60ea0239f3b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Colo.%20Wrk.%20Comp.%20LEXIS%2057%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3c
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of symptomotology, and that she did not feel it was appropriate to use the Cumulative Trauma Guidelines for

the impairment rating or for the causality determination (Campbell Depo. Pg. 16, Lines 22-25, Pg. 17, Pg.

18, Lines 6-10).

 

12.               It was the opinion of Dr. Campbell that there was a specific injury with a sudden onset of

symptoms (Campbell Depo. Pg. 18, Lines 18-20).  Dr. Campbell clarified that arthritis is a multi-factorial

condition and that Dr. Campbell found that the symptomatic elements of the arthritis were what she found to

be related to the September 15, 2009, injury.  She further indicated that she did not get into the discussions

of whether or not the primary osteoarthritis of the thumb would have been caused by the job, but that the

specific work related injury was an aggravation of, rather than the cause of the osteoarthritis (Campbell

Depo. Pg. 18, Lines 21-25, Pg. 19, Lines 1-10). 

 

13.              Dr. Campbell opined that Claimant was not at maximum medical improvement for her

psychological conditions as well which were as a direct result of the work injury of September 15, 2009.  Dr.

Campbell agreed with Dr. Ledezma that although there had been a long history of significant psychological

condition, including chronic depression, there appeared to be an episode in progress which was aggravated

by the work injury (Campbell Depo., Pg. 57, Lines 12-21).  Dr. Campbell’s opinions are credible and

persuasive and not overcome by clear and convincing evidence.

 

 
ORDER

            It is therefore ordered that:

1.                  Respondent’s request to withdraw their admission of liability is denied.

 

2.                  Respondent failed to overcome the opinions of the DIME by clear and convincing evidence. 

Claimant is not at MMI.

3.                  Respondent shall pay Claimant TTD beginning  August 16, 2010 and continuing until

terminated by statute or further order.  Respondent is entitled to a credit for PPD paid.

4.                  Respondent shall pay interest to Claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

5.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 9, 2012

Barbara S. Henk

Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-570-293-01

ISSUES

            The issues to be determined are whether Claimant’s claim should be reopened based upon a

worsening of his condition; or whether reopening is barred pursuant to §8-43-303(1) or (2)(a), C.R.S. 

FINDINGS OF FACT

            Based on the evidence presented at hearing, the Judge finds as fact:

                     1.         Claimant sustained a compensable industrial back injury on January 8, 2003.  His claim was

closed by Final Admission of Liability on November 22, 2004.  The claim was reopened in 2007 based upon

a worsening of condition. 

                     2.         Claimant underwent a fusion at L4-5 and L5-S1 with Francisco J. Batlle, M.D. in Dallas, Texas. 

He was then placed at maximum medical improvement (MMI) on September 12, 2008.

                     3.         A Division Independent Medical Examination was performed by Ranee Shenoi, M.D. in December

of 2008, who confirmed the MMI date of September 12, 2008.  Dr. Shenoi provided a rating of 26% as a

whole person but apportioned the rating which had previously been paid under the 2004 Final Admission of

Liability.

                     4.         The Respondents filed an Amended Final Admission of Liability on April 29, 2009, admitting for an

additional $17,378.88 in permanent partial disability benefits consistent with Dr. Shenoi’s impairment rating. 

The Final Admission indicates that payments began September 23, 2008 and continue for 51 weeks and two

days (51 2/7 weeks).  The weekly amount is left blank, but the Insurer’s indemnity payout documentation

indicates payments were made in the weekly amount of $427.63 until July 10, 2009.

                     5.         Claimant challenged the Final Admission of Liability alleging that he was not at MMI.  Hearing was

held before ALJ Ted A. Krumreich on August 26, 2009.  ALJ Krumreich issued a Summary Order on August

27, 2009 finding that the Claimant had failed to overcome the opinion of the DIME.  The Order of ALJ

Krumreich was not appealed.  Thus, Claimant’s claim was closed by the Amended Final Admission of

Liability filed on April 29, 2009. 

                     6.         Claimant filed a Petition to Reopen on September 15, 2011 based upon a change in medical

condition.  Medical reports attached to such Petition indicated that the Claimant’s “back pain is related to his

workers’ compensation injury” and that an injection had been recommended. 

                     7.         Pursuant to §8-42-107(8)(d), C.R.S., periodic payments of a permanent impairment award shall

be paid at the temporary disability rate not to exceed 50% of the state average weekly wage beginning on

the date of MMI.  The state average weekly wage in effect at the time of Claimant’s injury was $724.33.  Fifty

percent of the state average weekly wage is $362.16. 

                     8.         In this case, the Insurer paid the permanent impairment award at a rate higher than that permitted

by §8-42-107(8)(d), C.R.S., thereby accelerating the PPD payments. 
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                     9.         Paying the PPD award at the maximum permitted weekly rate of $362.16 would result in payments

being due and payable for a total of 48 weeks ($17,378.88 divided by $362.16 equals 47.98 weeks). PPD

payments shall commence from the date of MMI, September 12, 2008; therefore 48 weeks from September

12, 2008 would make August 14, 2009, the last day PPD payments were due and payable. 
CONCLUSIONS OF LAW

            Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

                     1.         The purpose of the Workers’ Compensation Act of Colorado (Act) is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to Employers,

without the necessity of litigation.  Section 8-40-102(1), C.R.S.  A Claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 593 P.2d 792

(1979); People v. M.A.,104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers’ Compensation cases

are not interpreted liberally in favor of either the rights of the injured worker or the rights of the Employer. 

Section 8-43-201, C.R.S.

                     2.         The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the ALJ

has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385,

389 (Colo. App. 2000).

                     3.         When determining credibility, the fact finder should consider, inter alia, the consistency or

inconsistency of the witness’s testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d. 

                     4.         A Petition to Reopen may be filed at any time within six years from the date of injury or within two

years of the date the last temporary or permanent disability benefits has become due or payable.  Section 8-

43-303(1) and (2)(a), C.R.S.  When a Claimant is awarded permanent partial disability benefits to be paid in

periodic installments, the statutory time for reopening under §8-43-303(2)(a) runs from the date when the

periodic payments would have terminated if paid in periodic installments even if the Claimant receives the

benefits in a lump sum.  University of Denver v. Industrial Commission, 335 P.2d 292 (Colo. 1959).

                     5.          The date Claimant’s Petition to Reopen was filed (September 15, 2011) was not within six years

from the date of injury (January 8, 2003).  Consequently, §8-43-303(1) bars consideration of Claimant’s

Petition. 

                     6.         Further, Claimant’s Petition to Reopen was not filed within two years from the date (August 14,

2009) the periodic payments would have terminated if paid in periodic installments pursuant to the provisions

of §8-42-107(8)(d), C.R.S. Consequently, §8-43-303(2)(a) bars consideration of Claimant’s Petition.

 

ORDER

            It is therefore ordered that Claimant’s Petition to Reopen is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as
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long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 8, 2012

Laura A. Broniak

Administrative Law Judge

 

 

  
 
 

 

 

 

 

 

 

  

  

 CASE NUMBER:
 

WC 4-824-244-02 

 

 

  

CORRECTED ORDER
 

Administrative Law Judge Michael E. Harr (Judge) presided at hearing

The Judge entered Findings of Fact, Conclusions of Law, and Order that the Office of

Administrative Courts served upon counsel on February 10, 2012.  On February 27,  2012, claimant filed

Claimant’s Motion for Corrected Order.  Respondents have not objected to claimant’s motion, and the Judge

therefore enters this Corrected Order.

The Judge adopts and incorporates herein by reference the Findings of Fact, Conclusions of
Law, and Order that the Office of Administrative Courts served upon counsel on February 10, 2012. 

 

IT IS THEREFORE ORDERED: Insurer shall pay claimant temporary total disability benefits from

September 20, 2010, through October 23, 2010.

DATED: _March 9, 2012_

Michael E. Harr,

Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-812-397-03

ISSUES

The issues determined herein are maximum medical improvement (“MMI”), medical benefits, temporary total

disability (“TTD”) benefits, and disfigurement benefits.

FINDINGS OF FACT

1.                  Claimant is 38 years old.  She has a long history of right knee problems.  She first injured her

right knee while playing basketball in high school in 1991 and then reinjured the knee playing volleyball in

college.  Dr. Judson performed lateral meniscectomy surgery on December 23, 1991.

2.                  On January 16, 1995, Dr. Dohm performed a second surgery on the right knee, specifically a

lateral compartment debridement, lateral meniscectomy, and spongiolization of the lateral femoral condyle.

3.                  On March 20, 1998, claimant suffered a work injury to her right knee.  On May 18, 1998, Dr.

Dohm performed a third surgery on the right knee, including debridement and spongiolization.

4.                  On December 3, 1999, claimant suffered another work injury to her right knee.  On August 7,

2000, Dr. Dohm performed a fourth surgery on the right knee, including removal of a loose body,

debridement, and spongiolization. 

5.                  Claimant suffered valgus deformity to her right knee as a result of her right knee injuries. 

Claimant continued to suffer pain in the right knee.  Dr. Dohm prescribed an unloader brace for the right

knee.  Claimant wore the brace on occasions. 

6.                  On August 29, 2001, Dr. Dohm noted that claimant would need a femoral osteotomy to correct

the valgus deformity at some point.  Claimant could not remember Dr. Dohm’s discussion of this prospect

with her, but she admitted at hearing that she would eventually need the corrective surgery.

7.                  On December 24, 2001, claimant began work as a front desk clerk for the employer, a health

club.  Claimant’s job duties including working the front desk, but also included various other duties as

assigned, including cleaning parts of the two-story health club.

8.                  Claimant admitted that she would limp when she had flare-ups of her right knee condition.  She

exercised as much as her right knee would permit her.  She denied that she suffered locking problems with

the right knee during her work for the employer.  Claimant, however, also admitted that, if her knee locked,

she would miss work and therefore not tell her coworkers about her knee locking.  The record evidence

included statements by coworkers that claimant reported ongoing pain and locking problems in her right

knee, which seemed to increase over time.

9.                  Contrary to her argument, she occasionally sought chiropractic care for right knee problems,

as demonstrated by the medical records received in evidence.  She also sought care at Complementary

Medicine Clinic for problems that included right knee pain and locking.

10.              On June 18, 2009, Dr. Gibb examined claimant, who reported no current knee pain, but Dr.

Gibb noted that claimant would need a total knee replacement.  Claimant informed Ms. Guccione about this

prospect and the fact that claimant had no health insurance to pay for the surgery.
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11.              On October 7, 2009, claimant sought care at Complementary Medicine Clinic for right knee

pain and swelling.  On November 11, 2009, she again sought care at the same clinic for right knee pain.  On

December 9, 2009, claimant again sought care at the facility for knee problems.

12.              On December 21, 2009, claimant suffered an admitted work injury to her right ankle when she

slipped on the parking lot of the employer’s premises.  Her left leg slipped out in front of her as she was

exiting her vehicle.  Her right ankle hyperplantarflexed.  Claimant immediately reported to her employer that

she suffered a work injury to her right ankle.  She did not report any right knee injury at that time.

13.              On December 21, 2009, Physician’s Assistant Bonnet examined claimant, who reported a

history of falling forward onto the dorsum of her right foot when she hyperflexed the right ankle.  Claimant did

not report any right knee injury to PA Bonnet, although the medical assistant had received a history that

claimant suffered right ankle and knee pain.  PA Bonnet obtained x-rays of the ankle and prescribed an air

cast for the ankle.

14.              On December 23, 2009, claimant sought care by her personal physician at Complementary

Medicine Clinic.  Claimant reported being sore all over, including her right ankle, right foot, right knee, and

left shoulder and left hip. 

15.              On December 28, 2009, PA Bonnet reexamined claimant, who reported mild improvement of

the ankle and did not report right knee pain.  PA Bonnet referred her for physical therapy on the ankle.

16.              On January 5, 2010, PA Bonnet reexamined claimant, who reported that her right ankle was

fine, but she suffered worsened right knee pain since the work injury.  Claimant also reported that her right

knee had recently locked.  PA Bonnet released claimant to return to work.  Claimant returned to work, but

had problems with her right knee.

17.              On January 22, 2010, Dr. Reeves examined claimant, who reported that her right knee had

locked the day before.  Dr. Reeves referred claimant to Dr. Hunter, an orthopedist.

18.              On January 22, 2010, Dr. Hunter examined claimant, who reported a long history of right knee

problems since the early 1990s.  Claimant also reported that she had been able to function with the right

knee problems until her accident with the employer.  She reported suffering valgus stress and hyperflexion of

the right knee in the accident.  Dr. Hunter reviewed the x-ray of the knee and diagnosed severe lateral

compartment degenerative joint disease and valgus misalignment, as well as a possible loose body in the

patellofemoral joint.  He injected the knee. 

19.              Claimant then left work and her employment was terminated.

20.              On January 26, 2010, Dr. Hunter reexamined claimant and noted that she may need surgery

due to her severe underlying lateral compartment arthritis.  On February 9, 2010, Dr. Hunter recommended

arthroscopic surgery to look for loose bodies.  He noted that the arthroscopy would not help the degenerative

joint disease in the lateral compartment.

21.              On February 18, 2010, Dr. Zuehlsdorff performed a medical record review for the insurer and

recommended denying authorization for the arthroscopy until additional medical records could be reviewed.

22.              On May 11, 2010, Dr. Hunter reexamined claimant and recommended surgery with an opening

wedge distal femoral osteotomy to correct the valgus alignment.

23.              On May 12, 2010, Dr. Reeves reexamined claimant, who reported continued right ankle and

right knee pain.  Dr. Reeves continued physical therapy for the right ankle.
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24.              On June 14, 2010, Dr. Reeves reexamined claimant and noted that she was still in physical

therapy on her right ankle.  Dr. Reeves noted that claimant was unable to return to work solely due to her

right knee, but had no restrictions due to her work injury to her right ankle.

25.              On June 30, 2010, Dr. Reeves reexamined claimant and noted that claimant’s ankle pain and

swelling had resolved.  Dr. Reeves instructed claimant to finish her physical therapy.  Dr. Reeves again

noted that claimant was unable to return to work only due to her right knee.

26.              On August 2, 2010, Dr. Reeves determined that claimant was at MMI for her work injury to her

right ankle.  Dr. Reeves determined no impairment, no work restrictions, and no post-MMI medical treatment.

27.              The insurer filed a final admission of liability terminating TTD benefits on June 14, 2010, and

denying any permanent disability benefits or post-MMI medical benefits.

28.              On February 28, 2011, Dr. Hughes performed a Division Independent Medical Examination

(“DIME”).  Claimant reported a history of her left leg slipping on the pavement and her right leg being caught

in the vehicle with hyperplantarflexion of the right ankle.  Dr. Hughes noted that the history conflicted with the

history given to other providers.  Dr. Hughes reviewed the long preexisting history of right knee problems. 

He concluded that it was possible that the work injury aggravated the preexisting end-stage osteoarthritis,

but he wanted to review additional medical records, including any physical therapy records immediately after

the work injury to the ankle.  He completed the DIME report form and agreed that claimant was at MMI on

August 2, 2010.  He determined 4% impairment of the right leg due to ankle range of motion deficits.  Dr.

Hughes diagnosed right ankle sprain with residual arthritis and a past history of lateral compartment

osteoarthritis and valgus angulation of the right knee.

29.              The employer obtained several written statements of coworkers and customers of the health

club.  Most of the statements indicated that claimant suffered right knee problems before the December 21,

2009 work injury.  These written statements were provided to the DIME physician and were admitted as

record evidence at hearing without objection.

30.              On August 25, 2011, Dr. Hughes issued a brief supplemental DIME report.  He concluded that

the claimant’s initial written report of injury and the written statements by coworkers and customers

strengthened his opinion that claimant’s right knee problem is unrelated to her work injury.

31.              On September 20, 2011, the insurer filed a final admission of liability for permanent partial

disability benefits based upon 4% of the right leg, but denied any additional medical benefits.

32.              Claimant admitted at hearing that she has no serious and permanent bodily disfigurement from

the admitted right ankle injury. 

 

33.              Claimant has failed to prove by clear and convincing evidence that the MMI and causation

determinations by the DIME are incorrect.  Claimant’s right knee condition is not a result of the admitted

December 21, 2009, work injury to the right ankle.  Claimant was at MMI on August 2, 2010, for her work

injury to her right ankle.  Claimant’s arguments notwithstanding, the record evidence does not demonstrate

that it is highly probable or free from serious or substantial doubt that Dr. Hughes erred in his

determinations.  While it is possible that claimant aggravated her already severe end-stage lateral

compartment osteoarthritis in the December 21, 2009, accident, the trier-of-fact cannot find that it is highly

probable.  Claimant’s testimony about her preexisting condition was ambiguous and, at times, contradictory. 

She denied having the fourth surgery, which she clearly underwent.  She denied ongoing medical treatment

after 1998, in spite of the medical records that showed occasional continuing medical treatment for the knee

during her period of employment with this employer.  She suffered pain, swelling, and occasional locking of

the right knee even before the work injury to the ankle.  She had already been informed that she needed a
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major surgery to correct the valgus deformity.  Her condition was already worsening in 2009 even before the

work accident.  She initially reported only the right ankle injury.  She then subsequently reported the

worsening right knee problems.  Claimant clearly needs additional treatment of the right knee, but the record

evidence does not demonstrate that Dr. Hughes erred in determining that the right knee problem is unrelated

to the work injury to the ankle.

 

34.              Dr. Reeves released claimant to return to work without restrictions on June 14, 2010. 

Thereafter, claimant was unable to return to work only due to her unrelated right knee condition. 

 
CONCLUSIONS OF LAW

1.         Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the work injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission,

759 P.2d 705 (Colo. 1988).  Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the DIME

with regard to MMI shall only be overcome by clear and convincing evidence.  The DIME physician’s

determination of causation is part and parcel of the MMI determination and is also binding unless overcome

by clear and convincing evidence. See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo.

App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office,

October 29, 1999).  A fact or proposition has been proved by "clear and convincing evidence" if, considering

all the evidence, the trier-of-fact finds it to be highly probable and free from serious or substantial doubt. 

Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). 

 

2.         “Maximum medical improvement” is defined in Section 8-40-201(11.5), C.R.S. as:

 

A point in time when any medically determinable physical or mental impairment as a result of injury has

become stable and when no further treatment is reasonably expected to improve the condition.  The

requirement for future medical maintenance which will not significantly improve the condition or the possibility

of improvement or deterioration resulting from the passage of time shall not affect a finding of maximum

medical improvement.  The possibility of improvement or deterioration resulting from the passage of time

alone shall not affect a finding of maximum medical improvement.

 

Reasonable and necessary treatment and diagnostic procedures are a prerequisite to MMI.  MMI is largely a

medical determination heavily dependent on the opinions of medical experts.  Villela v. Excel Corporation,

W.C. Nos. 4-400-281, 4-410-547, 4-410-548, & 4-410-551 (Industrial Claim Appeals Office, February 1,

2001).  As found, claimant has failed to prove by clear and convincing evidence that the MMI and causation

determinations by the DIME are incorrect.  Claimant’s right knee condition is not a result of the admitted

December 21, 2009, work injury to the right ankle.  Claimant was at MMI on August 2, 2010.

 

3.         Claimant was unable to return to the usual job due to the effects of the work injury to her right

ankle.  Consequently, claimant was “disabled” within the meaning of section 8-42-105, C.R.S. and was

entitled to the admitted TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v.
Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is

entitled to TTD benefits if the injury caused a disability, the disability caused claimant to leave work, and

claimant missed more than three regular working days.  TTD benefits continue until the occurrence of one of

the four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898

P.2d 542 (Colo. 1995).  Section 8-42-105(3)(c), C.R.S., terminated claimant’s entitlement to TTD benefits

after the release by the attending physician to return to regular employment.  As found, Dr. Reeves released

claimant to return to work without restrictions on June 14, 2010.  Thereafter, claimant was unable to return to

work only due to her unrelated right knee condition.  Consequently, claimant’s claim for TTD benefits

commencing June 14, 2010, must be denied and dismissed.
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4.         As found, claimant admitted that she had no serious and permanent bodily disfigurement from

the admitted right ankle injury.  Consequently, pursuant to section 8-42-108, C.R.S., claimant is not entitled

to an award for disfigurement.
 

ORDER

            It is therefore ordered that:

1.         Claimant’s claim for additional medical benefits is denied and dismissed.

2.         Claimant’s claim for TTD benefits commencing June 14, 2010, is denied and dismissed.

3.         Claimant’s claim for disfigurement benefits is denied and dismissed.

4.         All matters not determined herein are reserved for future determination.

5.         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see

section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 9, 2012                              /s/ original signed by:_____________

Martin D. Stuber

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-796-495-01

ISSUES

1.         The following issues were raised for consideration at hearing:

a.         Whether Claimant has established by a preponderance of the evidence that her injury has worsened

and the ALJ should order the reopening of Claimant’s claim under Section 8-43-303, C.R.S.; 

b.         If Claimant’s injury has worsened and her claim is reopened, is Claimant entitled to medical benefits

to cure and relieve the injury rather than maintain her current baseline level; 

c.         Whether Claimant has established by a preponderance of the evidence that she is entitled to

Temporary Total Disability Benefits (TTD) from the date that her authorized treating physician stated that she

was no longer a maximum medical improvement; and
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d.         Whether Claimant has established by a preponderance of the evidence that she is entitled to

penalties for late payment of mileage and prescriptions. 

 

FINDINGS OF FACT

            Having considered the evidence presented at hearing, the following Findings of Fact are entered.

            1.         Claimant sustained an admitted workers’ compensation injury to multiple body parts including

her lumbar spine on June 23, 2009, while working for Employer. Claimant underwent treatment for this injury

and was eventually placed at maximum medical improvement (MMI) on January 19, 2010, by her authorized

treatment provider, Anthony Euser, MD.  A final admission of liability was filed by Respondents on March 9,

2010, admitting for a 3% whole person rating. Dr. Euser ‘s MMI and impairment rating report of January 10,

2010, provided that Claimant’s only ongoing complaint pertained to Claimant’s lumbar spine. 

 

            2.         In his MMI and impairment rating report, Dr. Euser gave Claimant permanent work restrictions

and, per the Claimant’s testimony, Employer adhered to those permanent work restrictions. 

 

            3.         Claimant testified that her lumbar spine condition worsened on about November 30, 2010. 

Claimant testified that she had done nothing to cause this worsening but that her symptoms of pain had

“gradually declined in the summer of 2010”.  Claimant testified that she had undergone chiropractic

treatments for “general health” and “wellness” for approximately 30 years prior to the June 23, 2009, date of

injury. 

 

            4.         Dr. Euser’s opinion that Claimant’s condition worsened on or about November 30, 2010, lacks

credibility because Dr. Euser did not have any information pertaining to Claimant’s long standing history of

chronic low back pain.  Respondent’s independent medical evaluator, Rachel Basse, M.D., reviewed

Claimant’s past medical history as well as Claimant’s past treating chiropractic records from Joe Arvay, DC. 

           

            5.         Dr. Basse credibly reported on April 25, 2011, that Claimant had left leg problems and

problems at L5-S1 prior to the work related injury of June 23, 2009.  Claimant has had a history of pain in

this area since at least February 2008.  Contrary to Claimant’s statements at hearing, Dr. Basse opined that

Claimant received medical treatment via chiropractic treatment to her lumbar spine pre-dating the date of the

work injury at issue in this case. 

 

            6.         In fact, Claimant’s problems with activities of daily living due to lumbar problems are noted in

Dr. Arvay’s report of January 15, 2009.  Dr. Arvay states, “The pain radiates to the right lower

extremity….{she} has 8/10 low back pain that radiate{s} into the right leg.”  Dr. Euser never reviewed these

documents and it is clear from his records that he has never been provided with prior treatment information

from Claimant’s oral histories.

           

            7.         Dr. Basse reviewed Claimant’s past medical history.  Dr. Basse credibly opined that Claimant

had off-and-on back pain dating back to approximately 2004 or 2005.  She credibly opined that these

symptoms have a natural waxing and waning degenerative course as evidenced by the 8/10 low back pain

complaints with right lower extremity radiation noted in the January 15, 2009, chiropractic records.  Dr. Basse

opined that the symptoms in the summer and fall of 2010 are related to this waxing and waning and not

related to any specific worsening of Claimant’s work related claim.

 

            8.         Since the medical records and Dr. Basse’s testimony are found more credible and persuasive

than Claimant’s testimony and Dr. Euser’s opinion, it is found that Claimant failed to sustain her burden of

proof that her condition has worsened and the petition to reopen should be granted. 
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            9.         Claimant testified that she received a check dated July 29, 2011, for mileage in the amount of

$221.07 issued by the Insurer (Exhibit 9 p. 52).  However, Claimant concedes that this mileage check could

not be the issue of her penalty claim as Claimant’s Application for Hearing and notice to set endorsed

penalties pertaining to a mileage check dated July 28, 2010; not July 29, 2010.  Claimant presented no

evidence as to when any mileage request was made to Respondents. 
 

CONCLUSIONS OF LAW

            Having entered the foregoing Findings of Fact, the following Conclusions of Law are made.

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient delivery of

disability and medical benefits to injured workers at a reasonable cost to Employers, without the necessity of

any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of

proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

 

The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the ALJ has not

addressed every piece of evidence that might lead to a conflicting conclusion and has rejected evidence

contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.

App. 2000).

 

To sustain a finding in Claimant’s favor, the Claimant must do more than put the mind of the trier of fact in a

state of equilibrium. If the evidence presented weighs evenly on both sides, the finder of fact must resolve

the question against the party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See
also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989).

 

            4.         Claimant contends that she is entitled to an order granting her petition to reopen her claim. 

The statute Section 8-43-303, C.R.S., provides,

 

(1) At any time within six years after the date of injury, the director or an administrative law judge may, after

notice to all parties, review and reopen any award on the ground of fraud, an overpayment, an error, a

mistake, or a change in condition, except for those settlements entered into pursuant to section 8-43-204 in

which the claimant waived all right to reopen an award; but a settlement may be reopened at any time on the

ground of fraud or mutual mistake of material fact. Upon a prima facie showing that the claimant received

overpayments, the award shall be reopened solely as to overpayments and repayment shall be ordered. In

cases involving the circumstances described in section 8-42-113.5, recovery of overpayments shall be

ordered in accordance with said section. If an award is reopened on grounds of an error, a mistake, or a

change in condition, compensation and medical benefits previously ordered may be ended, diminished,

maintained, or increased. No such reopening shall affect the earlier award as to moneys already paid except

in cases of fraud or overpayment. Any order entered under this subsection (1) shall be subject to review in

the same manner as other orders.

           

            5.         In this case, Claimant’s authorized treatment provider, Anthony Euser, DO, opined that

Claimant’s condition worsened on or about November 30, 2010.  However, Dr. Euser did not have any

information pertaining to Claimant’s long standing history of chronic low back pain.  Respondent’s IME from

Rachel Basse, MD did review Claimant’s past medical history as well as Claimant’s past treating chiropractic

records from Joe Arvay, DC. 
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            6.         Dr. Basse’s report of April 25, 2011, establishes that Claimant had left leg problems and

problems at L5-S1 prior to the work related injury of June 23, 2009.  Claimant has had a history of pain in

this area since at least February 2008.  Contrary to Claimant’s statements at hearing, Claimant received

medical treatment via chiropractic treatment to her lumbar spine pre-dating the date of loss.  In fact,

Claimant’s problems with activities of daily living due to lumbar problems are noted in Dr. Arvay’s report of

January 15, 2009.  Dr. Arvay states, “The pain radiates to the right lower extremity….[she] has 8/10 low back

pain that radiate[s] into the right leg.” Dr. Euser has never reviewed these documents and it is clear from his

records that he has never been provided with prior treatment information from Claimant’s oral histories.

            7.         Dr. Basse, on the other hand, has reviewed Claimant’s past medical history including medical

records.  Dr. Basse opined that Claimant had off-and-on back pain dating back as many years to

approximately 2004 or 2005.  She credibly opined that these symptoms have a natural waxing and waning

degenerative course as evidenced by the 8/10 low back pain complaints with right lower extremity radiation

noted in the records.  Dr. Basse credibly opines that the symptoms in the summer and fall of 2010 are

related to this waxing and waning and not related to any specific worsening of Claimant’s work related claim. 

            8.         Since Dr. Basse’s report is the only report that actually reviews Claimant’s medical record

history, it found to be credible and persuasive and is relied upon as the only credible evidence pertaining to

Claimant’s allegations of a worsening of condition.         

            9.         Claimant seeks an award of penalties for Respondents failure to pay medical mileage bills. 

WCRP 18-6(E) provides: 

 

18-6 DIVISION ESTABLISHED CODES AND VALUES (E) Mileage Expenses

 

The payer shall reimburse an injured worker for reasonable and necessary mileage expenses for travel to

and from medical appointments and reasonable mileage to obtain prescribed medications. The

reimbursement rate shall be 47 cents per mile. The injured worker shall submit a statement to the payer

showing the date(s) of travel and number of miles traveled, with receipts for any other reasonable and

necessary travel expenses incurred.

            The above quoted WCRP 18-6(E) does not provide a time limit as to when mileage must be paid. 

Thus, Claimant is not entitled to penalty under this provision.

            10.       WCRP 16-11(A) is alleged by Claimant to have been violated by Respondents. WCRP 16-11

provides, in pertinent part, that, “(1) For every medical service bill submitted by a provider, the payer shall

reply with a written notice or explanation of benefits. … “  The unambiguous language of WCRP 16-11

makes it clear that the rule pertains to medical bill submitted by providers of medical treatment.  Claimant is

not a provider of medical treatment and thus WCRP 16-11 has no application.  Claimant’s reliance on

Respondents’ violation of Rule 16-11(A) is misplaced as Claimant is not a “provider” within the meaning of

the Rule.

            11.       Claimant alleges entitlement to a penalty under Section 8-43-401(2)(a), C.R.S.  providing for

penalties for failure of the insurer to pay benefits.  The rule provides,

(2) (a) After all appeals have been exhausted or in cases where there have been no appeals, all insurers and

self-insured employers shall pay benefits within thirty days after any benefits are due. If any insurer or self-

insured employer knowingly delays payment of medical benefits for more than thirty days or knowingly stops

payments, such insurer or self-insured employer shall pay a penalty of eight percent of the amount of

wrongfully withheld benefits; except that no penalty is due if the insurer or self-insured employer proves that

the delay was the result of excusable neglect. If any insurer or self-insured employer willfully withholds

permanent partial disability benefits within thirty days of when due, the insurer or self-insured employer shall

pay a penalty to the division of ten percent of the amount of such benefits due. The penalties shall be

apportioned, in whole or part, at the discretion of the director or administrative law judge, among the

aggrieved party, the medical services provider, and the workers' compensation cash fund created in section
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8-44-112 (7) (a).

            12.       In this case Claimant provided no evidence regarding when her mileage request was

submitted to Respondents, thus the thirty day time limit to pay medical mileage was not established.

            13.       Finally, Claimant argues entitlement to a penalty under Section 8-43-304(1), C.R.S.  In this

case, C.R.S. 8-43-304(1) does not apply because, even if Claimant proved the elements of the penalty

claim, another portion of the Act applies; i.e. the 10% penalty section of Section 8-43-404, C.R.S.

 
ORDER

            It is therefore ordered that:

            1.         Claimant’s petition to reopen based on worsening of condition is denied.

            2.         Claimant’s claim for a penalty related to the payment of medical mileage under WCRP 16-11,

Section 8-43-304, C.R.S., and Section 8-43-404(2), C.R.S. is denied and dismissed.

All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  __March 9, 2012_____

Margot W. Jones

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-863-243-01

ISSUES

Ø                  Did claimant prove by a preponderance of the evidence that he sustained an injury arising out of and

within the course of his employment?

Ø                  Did claimant prove by a preponderance of the evidence that he is entitled to medical and temporary

disability benefits?

Ø                  Did respondents prove by a preponderance of the evidence that claimant was responsible for

termination of his employment such that his wage loss may not be attributable to his industrial injury?

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following findings of fact:
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1.      Employer operates a trucking business that provides heavy duty trucks, trailers, and front end

loaders for moving drilling rigs and other heavy equipment used in oil field operations. Employer opened

another terminal yard in Evans to support operations in the eastern region of Colorado. *W is employer’s

Fleet Maintenance Manager for operations in the United States. While *W’s office is located in Grand

Junction, he travels to 6 other terminals between Salt Lake City and Pennsylvania.

2.      Claimant's age at the time of hearing was 56 years. Claimant is a heavy duty mechanic, who is

certified by the Department of Transportation. In February of 2011, *W directed employer’s human resources

department to hire claimant to work as a heavy duty mechanic at the Evans terminal.  *W indicated claimant

would report directly to *W. Once hired, claimant was responsible for servicing and maintaining some 35

trucks and trailers, 3 front end loaders, and other heavy equipment. Claimant repaired transmissions,

winches, brakes, and other problems with equipment.  Employer also employed a mechanic’s helper to assist

claimant by sweeping floors and changing oil.

3.      In June of 2011, employer hired *X as terminal manager for the Evans yard. *X observed

operations for a month before he started acting as terminal manager in July of 2011. *X’s duties include

managing rig moves, finances, and operations of the Evans terminal. 

4.      Claimant testified that he sustained a crush injury to his left hand while working for employer on

Friday, August 5, 2011: At the time, claimant was repairing a broken tail roller that is located at the loading

end of the bed of a trailer.  The tail roller was 10 feet long and 12-inches in diameter; it weighs some 1,000

pounds. Claimant had removed the roller from the truck with the forks of a front-end loader. Claimant was

replacing ball bearings in one end of the roller while it was positioned on the forks.  The hydraulics of the

front-end loader however slipped somewhat, causing the roller to roll forward onto claimant’s left hand.

5.      Claimant was able to free his hand by moving the roller with a pry-bar. Claimant went to the

bathroom, where he ran cold water over his left hand.  Claimant’s hand nonetheless swelled and became

painful.  Claimant telephoned *W at approximately 6:00 p.m. on August 5th and left him a voice mail, telling

*W he injured his hand and would need to take some time off. Because he had not heard back from *W,

claimant returned to work on Monday, August 8th and tried to work without using his left hand.  Although

claimant spoke with *X on August 8th, he did not report his injury but instead discussed work that needed to

be done that week. Claimant finally spoke with *W on the afternoon of August 8th and reported his injury. *W

told claimant to take the rest of the week off to attend to his hand.

6.      Claimant did not work on August 9th. According to claimant, *X telephoned him on August 10th to

ask if he was coming into work.  Claimant told *X he was not coming in unless there was an emergency. 

Since all the trucks were drivable, claimant saw no emergent need to go into work.  *X told claimant he would

be fired if he failed to come in. Relying upon his conversation with *W, claimant refused to go into work.

7.      *X agrees he telephoned claimant on August 10th because claimant had not shown for work.  *X

testified: Claimant told him that *W had told him to take the day off.  When *X asked claimant to meet with

him the following morning of August 11th, claimant told him that *W had given him the rest of the week off. *X

feels that claimant should have told him before August 10th that *W had given him the week off.  *X also

stated that *W should have told him he gave claimant the week off.

8.       Employer referred claimant to Brian Thompson, M.D., who evaluated claimant’s left hand on

August 11, 2011. Dr. Thompson ordered x-ray studies that revealed a minimally displaced avulsion fracture

of the left thumb. Dr. Thompson applied a splint and released claimant to modified work with no use of the

left thumb. The medical treatment by Dr. Thompson, and by providers to whom he referred claimant, is

authorized and reasonably necessary to cure and relieve the effects of claimant’s crush injury to his left
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hand.

9.      Because *W did not testify, claimant’s testimony about his conversations with *W is unrebutted,

consistent, and reliable. In addition, claimant’s testimony about the mechanism of his injury is supported by

the medical record history. The Judge thus credits claimant’s testimony about his injury and about his

conversations with *W.

10.  Claimant showed it more probably true than not that he injured his left hand while working for

employer on August 5, 2011. The Judge credited claimant’s testimony in showing it more probably true that

he sustained a crush injury to his left hand on August 5th while repairing a tail roller from one of employer’s

trucks.

11.  *X terminated claimant on August 11, 2011.  *X wrote the following as the reason he dismissed

claimant:

Insubordination (would not do job as I directed.)

Had talk with [claimant] several times on keeping track of paperwork & maintenance files. [Claimant] was told

several times about running part for 6 to 8 hrs a day and not getting work done in the shop. Every thing I

asked [claimant] to do was not done and he had the I don’t care what you say! Aditude! (sic)

12.  *X testified that he became upset with the number of hours claimant dedicated to “running parts”,

i.e., driving to various vendors to obtain parts or to have them machined. *X believed claimant should be

spending more time turning wrenches.

13.  Claimant testified: Because of the workload, claimant worked 80 to 100 hours per week. Employer

had no parts manager to obtain parts from vendors that were necessary to repair the machinery.  Claimant

was constrained to obtain parts he needed from vendors or have them machined. Claimant was constrained

to use only vendors approved by employer. Employer had not authorized any vendors in the Evans/Greeley

area.  Some of the authorized vendors were as far as Denver. Claimant thus had to fulfill the duties of parts

manager and mechanic, running to vendors to obtain parts he needed for repairs. Claimant’s testimony here

was substantially unrebutted by testimony either from *W or from *X.

14.  Crediting the testimony of *X the Judge finds: While claimant worked for *X and *W, *W was

claimant’s direct supervisor. Claimant had keys to the maintenance shop and managed his own schedule

and hours. Claimant often continued working after 5:00 p.m. when *X left for the day. Claimant often worked

until 10:00 p.m. *X left to claimant and *W decisions about what maintenance was necessary to keep the

fleet of trucks running.

15.  *X further testified: He felt claimant could have done a better job keeping the trucks running. While

claimant was able to get trucks back on the road, he failed to fix everything wrong with the trucks. *X was

critical of claimant for what he perceived as failing to communicate with him.     

16.  Claimant understood from the time he was hired in February of 2011 that *W was his direct

supervisor and that he, in conjunction with *W, was responsible for keeping the fleet of trucks running.  *X

assumed managerial responsibilities several months later in July of 2011. Claimant offered the following

example of confusing directives from management: The week before he terminated claimant, *X asked

claimant to repair the air conditioning on one of the trucks. Claimant discussed this with *W. *W and claimant

had determined that air conditioning was not on the list of priorities and that repairing the brakes on the truck

was more essential to safe operation of the truck.  *W agreed with claimant’s decision to prioritize the brake

work over repairing the air conditioning. Claimant thus repaired the brakes and left the air conditioning

problem for later.  The following week, claimant followed *W’s directive and took the truck to a dealer to have
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the air conditioner repaired. 

17.  Employer failed to show it more probably true than not that claimant was responsible for

termination of his employment.  The Judge infers from *X’s testimony that there was confusion and lack of

communication at the management level between him and *W about line-authority over claimant and about

supervision of the maintenance facility at the Evans terminal. *X remained upset with claimant for repairing

brakes but not air conditioning even though *W directed claimant to repair only brakes and leave the air

condition problem for later repair by the dealer.  It appears *X viewed the decision to forego repairing the air

conditioner as insubordination by claimant when that was a decision claimant made jointly with *W. While *X

acknowledges that *W was claimant’s direct supervisor, he held against claimant *W’s decision to give

claimant the week off following his injury to care for his hand.  *X even testified that *W should have kept him

informed about claimant’s leave that week. In light of the totality of the circumstances, employer failed to

show it more probably true that claimant reasonably should have understood that relying upon *W’s

directives would result in his termination by *X for insubordination.  

18.  Claimant showed it more probably true that his injury proximately caused his wage loss from

August 5, 2011, ongoing. Dr. Thompson’s physical activity restrictions support claimant’s claim that he was

unable to perform his regular work as a heavy duty mechanic. Employer terminated claimant and has not

offered him modified duty work within Dr. Thompson’s restrictions. There was no persuasive evidence

otherwise showing Dr. Thompson, or another authorized treating physician, has released claimant to return

to his regular work.

19.  Based upon the stipulation of the parties, claimant’s average weekly wage entitles him to the

maximum benefit rate of $828.03 for injuries after July 1, 2011.  

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclusions of law:

A. Compensability:

Claimant argues he has proven by a preponderance of the evidence that he sustained an injury arising

out of and within the course of his employment on August 5, 2011. The Judge agrees.

 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S.

(2011), is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant

shoulders the burden of proving by a preponderance of the evidence that he sustained an injury arising out

of and within the course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706

P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after

considering all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo.

306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be interpreted neutrally, neither

in favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  

When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16, supra.   A workers' compensation case is decided on its merits.  Section 8-43-

201, supra.  The Judge's factual findings concern only evidence that is dispositive of the issues involved; the

Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d
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385 (Colo. App. 2000).

Here, the Judge found claimant showed it more probably true than not that he injured his left hand

while working for employer on August 5, 2011. The Judge credited claimant’s testimony in showing it more

probably true that he sustained a crush injury to his left hand on August 5th while repairing a tail roller from

one of employer’s trucks. Claimant thus proved by a preponderance of the evidence that he sustained a

compensable injury.

The Judge concludes insurer should provide claimant workers’ compensation benefits under the Act.

B. Medical Benefits:

            Claimant argues he has proven by a preponderance of the evidence that he is entitled to medical

benefits. The Judge agrees.

Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical supplies, crutches, and apparatus as

may reasonably be needed at the time of the injury … and thereafter during the disability to cure and relieve

the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to cure and relieve the

employee from the effects of the injury.  Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office,

797 P.2d 777 (Colo. App. 1990).

            As found, claimant showed it more probably true than not that medical treatment by Dr. Thompson

and by providers to whom Dr. Thompson referred claimant was reasonably necessary to cure and relieve the

effects of his left hand crush injury.

            The Judge concludes insurer should pay for reasonably necessary medical treatment by Dr.

Thompson and by providers to whom Dr. Thompson referred claimant.

C. Temporary Disability Benefits:

            Claimant argues he has proven by a preponderance of the evidence that he is entitled to temporary

total disability (TTD) benefits. Respondents however argue they have proven by a preponderance of the

evidence that claimant was responsible for termination of his employment such that his wage loss may not

be attributable to his industrial injury.  The Judge agrees with claimant and disagrees with respondents.

            To prove entitlement to TTD benefits, claimant must prove that the industrial injury caused a disability

lasting more than three work shifts, that he left work as a result of the disability, and that the disability

resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-

103(1)(a), supra, requires claimant to establish a causal connection between a work-related injury and a

subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term

disability, connotes two elements:  (1) Medical incapacity evidenced by loss or restriction of bodily function;

and (2)  Impairment of wage earning capacity as demonstrated by claimant's inability to resume his prior

work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that claimant

establish physical disability through a medical opinion of an attending physician; claimant's testimony alone

may be sufficient to establish a temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App.

1997).  The impairment of earning capacity element of disability may be evidenced by a complete inability to

work, or by restrictions which impair the claimant's ability effectively and properly to perform his regular

employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).

Sections 8-42-103(1)(g) and 8-42-105(4), supra, (termination statutes) provide that, where it is
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determined that a temporarily disabled employee is responsible for termination of employment, the resulting

wage loss shall not be attributable to the on-the-job injury.  The termination statutes apply to injuries

occurring on or after July 1, 1999.  1999 Colo. Sess. Laws, ch. 90 at 266.  Respondents shoulder the burden

of proving by a preponderance of the evidence that claimant was responsible for his or her termination.  See
Colorado Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 (Colo. App.

2000).

By enacting the termination statutes, the General Assembly sought to preclude an injured worker from

recovering temporary disability benefits where the worker is at fault for the loss of regular or modified

employment, irrespective whether the industrial injury remains the proximate cause of the subsequent wage

loss.  Colorado Springs Disposal v. Martinez, 58 P.3d 1061  (Colo. App. 2002) (court held termination

statutes inapplicable where employer terminates an employee because of employee's injury or injury-

producing conduct). An employee is "responsible" if the employee precipitated the employment termination

by a volitional act which an employee would reasonably expect to result in the loss of employment.  Patchek
v. Colorado Department of Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault

determination depends upon whether claimant performed some volitional act or otherwise exercised a

degree of control over the circumstances resulting in termination.  See Padilla v. Digital Equipment Corp.,
902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).

The Judge found claimant showed it more probably true that his injury proximately caused his wage

loss from August 5, 2011, ongoing.

As found, Dr. Thompson’s physical activity restrictions support claimant’s claim that he was unable to

perform his regular work as a heavy duty mechanic. Employer terminated claimant and has not offered him

modified duty work within Dr. Thompson’s restrictions. The Judge found no persuasive evidence otherwise

showing Dr. Thompson, or another authorized treating physician, has released claimant to return to his

regular work.

The Judge further found that employer failed to show it more probably true than not that claimant was

responsible for termination of his employment. Specifically, employer failed to show it more probably true that

claimant reasonably should have understood that relying upon *W’s directives would result in his termination

by *X for insubordination. Respondents thus failed to prove by a preponderance of the evidence that claimant

was responsible for termination of his employment such that his wage loss may not be attributable to his

industrial injury.

Claimant thus proved by a preponderance of the evidence that he is entitled to TTD benefits from

August 5, 2011, ongoing pursuant to the Act.  The Judge concludes that insurer should pay claimant TTD

benefits from August 5, 2011, ongoing, pursuant to the Act. 

ORDER

            Based upon the foregoing findings of fact and conclusions of law, the Judge enters the

following order:

            1.         Insurer shall pay, pursuant to fee schedule, for reasonably necessary medical treatment

by Dr. Thompson and by providers to whom Dr. Thompson referred claimant.

2.         Insurer shall pay claimant TTD benefits at the weekly rate of $828.03 from August 5, 2011,

ongoing, pursuant to the Act.

3.         Insurer shall pay claimant interest at the rate of 8% per annum on compensation benefits not

paid when due.
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4.         Issues not expressly decided herein are reserved to the parties for future determination.

5.         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a petition to review form at:
http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

DATED:  __March 12, 2012__

 

Michael E. Harr,

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-861-243-04

ISSUES

            The issues for determination are compensability and authorization of Dr. Grandis and Dr. Wilson. The

parties stipulated that, if compensable, insurer would be liable for Claimant’s August 25, 2011 examination by

Dr. Sawyer.

FINDINGS OF FACT

1.       Claimant began her employment with Employer on July 26, 2010. She was employed as a

Shipping Specialist. She handled 200 to 800 packages per day. The job required her to routinely lift 55-

pound packages and other objects.

2.      In the course of her employment, Claimant pulled a large package off rollers that were over her

head. She expected the package to weigh 50 pounds. It was much heavier than she expected. She tried to

use the wall to leverage it, but dropped it. A sticker on the top showed the package to weigh 70 pounds.

Claimant felt some pain in her front and back. Claimant continued to work. She had pain for a day or two.

Claimant is unsure of the date that she tried to lift that large package. She originally guessed it was in mid

August. Claimant did not report the injury Employer for many months.

3.      Claimant noticed a bulge in her abdomen when sunbathing on her patio within two weeks of the

incident. She would sunbath on her patio if the temperature was 65 degrees or higher. In 2010 the high

temperature was often over 65 degrees through the end of September.

4.      Claimant’s supervisor reviewed security videos of Claimant’s worksite from August 1 through

August 21, 2010. The videos did not show the incident.
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5.      It is found that the incident occurred sometime after August 21 and before September 30, 2010.

6.      When she noticed the bulge, Claimant called her ex-husband who is a physician and who lived out

of state. He advised her that it was likely a cyst and to do nothing unless it became larger or the pain

increased.

7.      Claimant continued to work full time, full duty, for Employer. She had some pain, and the lump

would wax and wane.

8.      Claimant was examined by Kim Scheuer, M.D., her physician, for a routine examination on June 9,

2011. Dr. Scheuer noted a lump in Claimant’s right groin area. Claimant told her it had been present for

seven or eight months. Dr. Scheuer diagnosed an inguinal hernia.

9.      Claimant reported the hernia and its possible connection to her work to Employer on June 21,

2011. Insurer has denied liability.

10.  Dr. Scheuer reported the hernia as work related in her report of August 25, 2011. Dr. Scheuer

noted Claimant’s history of a lifting incident at work, but otherwise did not discuss her reasoning for that

conclusion. Dr. Scheuer referred Claimant to William J. Rodman, M.D., for treatment of the hernia.

11.  Claimant took a leave of absence for a non-work related medical reason on October 7, 2011.

Employer was aware that she was seeking treatment for these conditions from a physician in North Carolina.

However, Claimant’s communications to Employer do not state that she moved to North Carolina nor did

Claimant ask for a physician to North Carolina to be authorized. Employer and Insurer did not refer Claimant

to a physician in North Carolina.

12.  Claimant sought treatment on October 25, 2011, from Dr. Deanna C. Jones in North Carolina for

dizziness, shortness of breath and a non-productive cough.

13.  Dr. Grandis, a physician in North Carolina, on November 30, 2011, restricted Claimant from lifting

more than 10 pounds.

14.  Claimant sought care for her hernia from James S. Wilson, M.D., a general surgeon, on December

8, 2011. Dr. Wilson stated that, “certainly, heavy lifting and coughing would cause a hernia to get larger more

rapidly.” Dr. Wilson recommended a hernia repair.

15.  Albert Hattem, M.D., examined Claimant on December 20, 2011. He diagnosed a right inguinal

hernia. Dr. Hattem stated at a inguinal hernia can be caused by anything that increases pressure in the

abdomen such as coughing or sneezing, straining during bowel movement, and heavy lifting. He stated that a

pre-existing weakness in the abdominal wall can predispose to this condition. Dr. Hattem stated that the ten

months between the incident and the first medical note of the condition ”is not supportive of a casual

relationship.”

16.  At his deposition taken on January 12, 2012, Dr. Hattem stated that he questioned whether the

hernia was work related given that it took Claimant ten months to report it. He stated that, “It’s my opinion

that it’s possible that the lifting incident might have caused the hernia, but it’s not likely.” (Transcript of the

deposition of Dr. Hattem, page 9, lines 4 – 8). He further stated that one can have a lump for “quite a while”

and “really won’t have much of a problem with it… Sometimes people live with hernias for years and they

don’t have the surgery.” (Transcript of the deposition of Dr. Hattem, page 10, lines 1 – 6). Dr. Hattem did

state that Claimant’s problem with coughing began months after the hernia was diagnosed, so the coughing

was not the cause of the hernia. Dr. Hattem also stated that there is no record of a problem with constipation.

Dr. Hattem also stated that lifting a 70-pound box can cause a hernia.
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CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the

burden of proving entitlement to benefits by a preponderance of the evidence. Section 8-43-201(1), C.R.S. A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts

in a workers' compensation case must be interpreted neutrally, neither in favor of the rights of the claimant

nor in favor of the rights of respondents. Section 8-43-201(1), C.R.S..

When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16 (2005). A Workers' Compensation case is decided on its merits. Section 8-43-

201. The ALJ's factual findings concern only evidence and inferences found to be dispositive of the issues

involved; the ALJ has not addressed every piece of evidence or every inference that might lead to conflicting

conclusions and has rejected evidence contrary to the above findings as unpersuasive. Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Dr. Hattem questioned that the hernia was related to an incident in August or September 2010 given

that Claimant continued to work and did not seek or receive any medical care for the hernia until June 2011.

However, Claimant testified credibly that she did experience occasional discomfort from the hernia as she

worked. Her explanation that she did not seek any care for the hernia because her ex-husband physician

advised her not to be concerned is credible and persuasive. Claimant has established by a preponderance of

the evidence that she sustained a hernia as a result of lifting a 70-pound box in the course of her

employment. The claim is compensable. The accident occurred after August 21 and before September 30,

2010.

Insurer is liable for medical care from authorized providers that is reasonably needed to cure and

relieve Claimant from the effects of the compensable injury. Sections 8-42-101(1), C.R.S. Authorization

refers to a physician’s legal status to treat the industrial injury at the respondents’ expense. Bunch v.
Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim Appeals Office,
944 P2d. 677 (Colo. App. 1997). Once an authorized treating physician has been designated, a claimant may

not ordinarily change physicians or employ additional physicians without obtaining permission from the

insurer or an ALJ. If the claimant does so, the insurer is not liable for the unauthorized treatment. Yeck v.
Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999). Section 8-43-404(5)(a), C.R.S.

contemplates that respondents will designate a physician who is willing to provide treatment without regard

to non-medical issues such as the prospects for payment in the event the claim is ultimately denied. Lutz v.
Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of Colorado Health
Sciences Center, 768 P.2d 1259 (Colo. App. 1988). Where an authorized physician refuses to provide

treatment for non-medical reasons, the right of selection of an authorized physician passes to Claimant.

 

The care Claimant received from Dr. Sawyer on August 25, 2011 was reasonably needed to cure and

relieve Claimant from the hernia and Insurer does not contest that Dr. Sawyer is authorized. Insurer is liable

for the care Claimant received from Dr. Sawyer on August 25, 2011.

 

            Claimant seeks to have her physicians in North Carolina authorized. However, Claimant has shown

none of the grounds for a change in physician. As of the date of the hearing, Claimant had not obtained the

permission of the Insurer or an ALJ to change physicians. Claimant has made no written request of Insurer
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to change physician. No authorized treating physician has refused to treat Claimant for a non-medical

reason. Therefore, as of the date of the hearing, Dr. Grandis and Dr. Wilson, Claimant’s physicians in North

Carolina, were not authorized, and Insurer is not liable for the costs of the care they provided to Claimant.

ORDER

            It is therefore ordered that:

1.                  The claim is compensable.

2.                  Insurer is liable for the costs of Claimant’s treatment on August 25, 2011 from Dr. Sawyer.

3.                  Insurer is not liable for the costs of the treatment Claimant has received from Dr. Grandis and Dr.

Wilson.

4.                  Issues not determined by this order are reserved.

DATED: March 12, 2012

Bruce C. Friend, ALJ

Office of Administrative Courts

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-840-357

ISSUES

The issues presented for determination are:

·        Whether the Respondents overcame the Division Independent Medical Examination (DIME) physician’s

opinion that Claimant has not reached maximum medical improvement (MMI) for his right hip condition; 

·        Whether the Claimant is entitled to the medical benefits (total hip replacement) recommended by the

DIME physician; and

·        Temporary disability benefits. Temporary disability benefits were not endorsed on Claimant’s response to

the application for hearing.  The issue was first raised in the Claimant’s Case Information Sheet and then

at the outset of hearing. The Respondents did not object to proceeding on this issue and, in fact, raised

the unemployment benefits (UIB) offset issue as a defense.  Thus, the issue was tried by consent of the

parties.

STIPULATIONS

The parties stipulated that the Respondents would be entitled to offset any temporary disability benefits

based on UIB Claimant began receiving in October 2010.  Claimant received $487 per week in UIB until

March 13, 2011, when the UIB payment was reduced to $445 weekly.  The Judge hereby approves the

stipulation of the parties.

FINDINGS OF FACT
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            Based on the evidence presented at hearing, the Judge finds as fact:

1.         Claimant is a 62-year old man who worked for the Employer as a carpenter.  On June 23,

2008, Claimant sustained a compensable injury when he fell from the second to last rung of a ladder and

landed on his right side.  He complained of injuries to his left wrist, right shoulder and right thing or hip. 

Claimant was wearing a tape measure on his right hip at the time he fell. 

2.          Claimant underwent treatment with authorized treating physician, Dr. Brian Beatty, beginning on

June 23, 2008.  Dr. Beatty did not examine Claimant’s right hip or range of motion beyond noting tenderness

to palpation on the lateral aspect of the thigh and swelling consistent with a hematoma.  By June 30, 2008,

Claimant’s chief complaint was right hip pain. 

3.         On July 16, 2008, Dr. Beatty found that Claimant had reached MMI.  Dr. Beatty noted that

Claimant’s “right upper leg feels fine” and that Claimant ambulated without difficulty.  The Claimant denied

ever reporting that he was fine. 

4.          Claimant returned to work following his injury in a light duty capacity.  He primarily performed

foreman duties and oversaw the work of others about 70% of the time.  He performed physical labor

approximately 30% of the time. 

5.         Claimant continued working until August 27, 2010, when the Employer laid him off due to lack of

work. 

6.         The Claimant asserts that his right hip pain progressively worsened over the ensuing year. 

Claimant had seen his personal physician for other medical issues, but did not mention his hip pain until

August 2, 2009 when he reported to Dr. Christopher Courtney that he had right hip pain, right ITB (iliotibial

band) tenderness and catching.  The treatment notes indicate that Claimant had right “trochanteric bursitis v.

right ITB” which the Claimant attributed to falling off of a ladder and onto his measuring tape.  Claimant

underwent physical therapy and injections through his personal health insurance and had no long term relief. 

7.          Claimant credibly explained that he had nagging pain in his hip and did not pursue medical

treatment until the pain began interfering with his ability to bend.  As such, he did not tell any medical

providers about this hip pain between the time he was placed at MMI and August 2, 2009. 

8.         Claimant returned to Dr. Beatty in June 2010 for an evaluation of his right hip.  Dr. Beatty wrote in

his treatment note that Claimant’s symptoms went away, but symptoms have worsened. 

9.         Following an x-ray, Dr. Beatty concluded that Claimant had severe degeneration or osteoarthritis

in his right hip.  Dr. Beatty opined that he did not believe Claimant’s right hip osteoarthritis was causally

related to the work injury of June 2008.  Dr. Beatty concluded that Claimant’s work injury caused only soft

tissue injuries and could not have caused or accelerated interarticular right hip joint degeneration.

10.     Respondents filed a Final Admission of Liability consistent with Dr. Beatty’s opinions.  Claimant

objected and sought a DIME.

11.     Claimant saw Dr. Frederick Coville on June 29, 2010, for an orthopedic surgical evaluation of his

right hip.  Dr. Coville opined that Claimant had moderately severe osteoarthritis in his right hip of uncertain

etiology, but “possibly caused and surely aggravated by a fall on that hip two years ago.”   Dr. Coville opined

that Claimant will need a hip replacement at some point in the future, but that he could put it off depending

on various factors.  Dr. Coville encouraged Claimant to be as active as reasonably possible, but to limit the

amount of squatting and kneeling he has to do.

12.     Claimant also saw Dr. *III Miner for a surgical evaluation.  Dr. Miner concluded that Claimant
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required a right total hip replacement. 

13.     Dr. John Hughes was selected as the DIME physician.  He examined the Claimant on March 16,

2011, and reviewed the medical records.  Dr. Hughes opined that Claimant was not at MMI because his right

hip condition was caused or accelerated by the work injury and required additional treatment.  Dr. Hughes

concurred with Dr. Miner’s recommendation for a complete evaluation of surgical risk and a total hip

replacement once the evaluation is completed. 

14.     The Respondents were dissatisfied with Dr. Hughes’s opinion and applied for a hearing to

overcome his opinions regarding causation of Claimant’s right hip condition. 

15.     Dr. Hughes reiterated his opinions in his testimony during the hearing.  He explained that a

relatively minor traumatic injury can accelerate osteoarthritis in a joint, which is what he believed happened in

Claimant’s case.  Dr. Hughes relied on the lack of documented right hip pain complaints pre-dating the injury

and the Claimant’s subjective reports that his pain progressively worsened after the injury. 

16.     The Respondents referred Claimant for an independent medical examination with Dr. Timothy

O’Brien, which occurred on February 10, 2011.  Dr. O’Brien examined the Claimant and reviewed the

medical records.  Dr. O’Brien concluded that Claimant’s right hip osteoarthritis pre-existed the work injury

and could not have been accelerated or aggravated by the injury due to the minor severity of the injury. 

17.     Dr. O’Brien testified consistent with the opinions in his report.  He reiterated that the development

of end-stage osteoarthritis takes years and years to develop and could not have developed as a result of

Claimant’s work injury.  Dr. O’Brien further explained that Claimant’s accident did not have sufficient force to

cause or accelerate osteoarthritis.  Dr. O’Brien opined that Claimant sustained a mere contusion to his right

hip as a result of his work injury.   Dr. O’Brien assumed that Claimant must have experienced some

symptoms prior to his work injury although the Claimant denied ever experiencing right hip problems prior to

his work injury.  

18.     Dr. Beatty also testified during the hearing.  He explained that he did not feel that Claimant’s

symptoms immediately following the injury were consistent with internal hip injury.  He stated:

The exam did show some – some ongoing swelling that was, excuse me, mild, and he had some bruising in

the area, but it was primarily over what I call the iliotibial band, which is, again, the outside of the hip and leg

area.. . . it really is suggesting a superficial injury, more to the muscle and soft tissue as opposed to a joint

injury.”

19.     Dr. Beatty ultimately concluded that Claimant’s work injury did not cause his hip condition

because it was not sufficiently traumatic.  Dr. Beatty also did not believe the work injury accelerated or

aggravated pre-existing arthritic problems because he felt Claimant’s work injury was only a contusion that

resolved within four weeks. Dr. Beatty believed that Claimant’s symptoms resolved then returned

approximately one year later. 

20.     Respondents have failed to overcome the DIME physician’s opinions. The Judge is not

persuaded by the opinions of Drs. O’Brien and Beatty that Claimant’s current right hip condition is not related

to his work injury.  Claimant had no history of hip pain or problems until this work injury occurred.   The Judge

further credits the testimony of the Claimant that his right hip pain never resolved following the injury, but

only worsened to the point where he decided to seek treatment.  Thus, Dr. Hughes’s opinions were based on

an accurate history and are, therefore, credible and persuasive. 

21.     Drs. Beatty and O’Brien disagree with Dr. Hughes’s opinions, but their opinions do not constitute

clear and convincing evidence that Dr. Hughes is wrong.  Rather, the opinions and conclusions of Drs.
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O’Brien and Beatty constitute a difference of medical opinion that is insufficient to overcome Dr. Hughes’s

opinion that Claimant is not at MMI and requires additional medical treatment.  Consequently Claimant is at

not at MMI because his right hip condition is causally related to his work injury and the condition requires

additional treatment, including a total right hip replacement, per Dr. Hughes’s recommendation. 

 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

10.       The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101,

C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers' Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case

is decided on its merits.  Section 8-43-201, C.R.S.

11.     The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

12.     When determining credibility, the fact finder should consider, among other things, the consistency

or inconsistency of the witness’s testimony and actions; the reasonableness or unreasonableness

(probability or improbability) of the testimony and actions; the motives of the witness; whether the testimony

has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205

(Colo. 1936); CJI, Civil 3:16 (2005). 

13.     Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a DIME selected through

the Division of Workers' Compensation shall only be overcome by clear and convincing evidence.   A DIME

physician's findings of MMI, causation, and impairment are binding on the parties unless overcome by “clear

and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 87 P.3d

261, 263 (Colo. App. 2004).

14.     Clear and convincing evidence is highly probable and free from serious or substantial doubt, and

the party challenging the DIME physician's finding must produce evidence showing it highly probable the

DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A

fact or proposition has been proved by clear and convincing evidence if, considering all the evidence, the

trier-of-fact finds it to be highly probable and free from serious or substantial doubt.  Metro Moving & Storage
Co. v. Gussert, supra.  The mere difference of medical opinion does not constitute clear and convincing

evidence to overcome the opinion of the DIME physician. Javalera v. Monte Vista Head Start, Inc., W.C.

Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560

(Nov. 17, 2000).

15.     The enhanced burden of proof reflects an underlying assumption that the physician selected by an

independent and unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim
Appeals Office, 961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to identify and

evaluate all losses and restrictions which result from the industrial injury as part of the diagnostic

assessment process, the DIME physician's opinion regarding causation of those losses and restrictions is
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subject to the same enhanced burden of proof.  Id.  

16.     It is undisputed that Claimant’s right hip has severe end stage osteoarthritis and requires

additional medical treatment.  The issue is whether the work injury caused or accelerated the arthritic

process.  The DIME physician, Dr. Hughes, opined that Claimant has not reached MMI because the work

injury caused or accelerated Claimant’s right hip arthritis whereas Drs. Beatty and O’Brien disagree.  Thus,

the burden is on the Respondents to establish, by clear and convincing evidence, that Dr. Hughes is wrong. 

If Dr. Hughes is wrong, then the Claimant’s hip condition is not causally related to his work injury and he

would be at MMI. 

17.     Based on the credible and persuasive evidence, the Respondents have failed to overcome the

opinions of Dr. Hughes concerning Claimant’s MMI status and need for ongoing treatment.  Dr. O’Brien

believes that Claimant’s work injury could not have caused or accelerated the right hip osteoarthritis whereas

Dr. Hughes believes that Claimant’s fall directly onto his right hip and thigh caused or accelerated the

osteoarthritis.  Dr. Beatty also opined that the work injury did not cause or accelerate the osteoarthritis in

Claimant’s right hip.  The Judge concludes that the opinions and conclusions of Drs. O’Brien and Beatty

merely constitute a difference of opinion and are insufficient to overcome the opinions of Dr. Hughes.  The

Judge is not persuaded that Dr. Hughes erroneously concluded that Claimant’s right hip osteoarthritis was

caused or accelerated by his work injury. 

18.     The issue of TTD was tried by consent, however, there was little or no evidence introduced

concerning the dates for which the Claimant seeks temporary disability benefits.  Clearly, since the Claimant

is not at MMI, he has established entitlement to TTD benefits for the time he missed work due to the effects

of his work injury.  The dates, however, were not made abundantly clear other than that Claimant stopped

working on August 27, 2010, due primarily to economic downturn.  There was also the mention of TTD

commencing in October 2010, but again, no specific dates were identified.  Claimant would also be entitled to

TTD while undergoing right hip replacement surgery and then while recuperating. While the Judge

concludes that Claimant would be entitled to TTD, the Judge declines to issue a specific award TTD benefits

due to the lack of evidence.  The issue is reserved for future determination unless the parties can agree on

the dates and Respondents admit liability accordingly.

 

ORDER

            It is therefore ordered that:

1.                   Respondents have failed to overcome the opinions of the DIME physician.  Accordingly,

Claimant is not at MMI because his right hip condition is causally related to his work injury and the condition

requires additional treatment, including a total right hip replacement. 

 

2.                  A specific award of TTD is reserved for future determination; however, pursuant to the

stipulation of the parties, the Respondents are entitled to offset any temporary disability payments based on

Claimant’s receipt of UIB payments.

 

3.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for
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the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 13, 2012

Laura A. Broniak

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-863-497

 

ISSUES

 

         The issues for determination are compensability, medical benefits, and temporary disability benefits.

Average weekly wage and other issues not determined by this order are reserved.

 

FINDINGS OF FACT

 

1.                  Employer has employed Claimant since 1997 as a tool and dye maker, machinist, and

mechanic.

 

2.                  Prior to June 10, 2011, Claimant had some problems with his right ankle and knee. Claimant

had right knee surgery in 1965. Prior to this incident, he last received treatment for his knee in 2007. Dr.

Kasven’s diagnostic impression in 2007 was a peroneal tendonitis of the right extremity with pain. Since

2007, Claimant did occasionally sprain his right ankle, including one incident at work where he slipped on

ice. Claimant has not needed any treatment to his right ankle and knee since December 2007. Claimant was

not having any particular problems with his right ankle or knee in the weeks prior to June 10, 2011.

 

3.                  On Friday, June 10, 2011, Claimant went in to work around 5:00 a.m. to open the shop. He

switched into his work uniform and steel-toed work shoes. He then went into the basement to turn on the

compressor.

 

4.                  The steps down to the basement are a metal grate. At the bottom of the stairs the floor is

partially a metal grate and partially a metal plate. There is often oil or grease on the floor and dropped cones

and bolts that are used in the manufacturing process at the shop.

 

5.                  As Claimant stepped down onto the floor of the basement with his right foot, his right foot

twisted. Claimant fell back onto the stairs, then forward onto the floor. He did not land on his right knee.

 

6.                  Claimant lay on the floor in pain for a time. His right knee and ankle hurt. He got up, and

walked back and forth, recovering some. He turned on the compressor and went back up stairs. He took off

his right shoe and noted his right ankle was swollen. He put his shoe back on and began his assigned work

that day, which did not involve much walking.

 

7.                  Claimant told a co-worker of the fall. He did not tell the co-worker that he knew what caused

the fall.
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8.                  *V, the plant manager, arrived shortly before 7:00 a.m. Claimant reported the fall and injury to

*V. Claimant told *V that he did not know what caused the fall. *V told Claimant that he must report the fall.

 

9.                  Claimant told  *Y, the HR manger of the fall and he requested that he get medical help.

Claimant told *Y that he was not sure if he missed a step for if his ankle went out. *Y took Claimant to a

Concentra Clinic on South Broadway.

 

10.              Dr. Danahey at Concentra examined Claimant on June 10, 2010. X-rays of the right ankle and

right foot was negative. An x-ray of the right knee showed diffuse arthritic change. His diagnosis was right

ankle sprain, foot sprain, and knee sprain and strain. Claimant was placed in an ankle walker boot and was

provided an ice pack. Work restrictions were provided. Claimant was directed to return for an evaluation in

five days, “sooner for any problems.”

 

11.              Claimant and *Y left the clinic at 11:09 a.m. and returned to work. After he returned to work,

Claimant went back to where the fall occurred. Claimant found and picked up several bolts and cones from

the floor at the bottom of the stairs. Claimant did not show the bolts and cones to anyone at work, nor did he

attribute the fall to the bolts and cones to anyone at work. Claimant worked within his restrictions.

 

12.              Claimant did not work the next day, a Saturday. Claimant was in significant pain and sought

treatment at a different Concentra Clinic that was open. Keith Meier, N.P, examined Claimant. Mr. Meier

provided crutches and advised Claimant that he could use the ankle boot, but did not need to as long as he

was on crutches and not weight bearing. Percocet and Ibuprofen was prescribed. He was restricted to sitting

90% of the time.

 

13.              Claimant returned to the Concentra Clinic on South Broadway on June 13, 2011. He was

referred for an MRI and orthopedic evaluation. He was given a hinged knee brace.

 

14.              Dr. Danahey reviewed the MRI on June 15, 2011. The MRI of the right knee showed an old

lateral meniscal injury with surgical repair, possibly a new small medial meniscal tear, and significant

arthritis. The diagnoses were right ankle sprain and strain, and “right knee sprain and strain with probable

arthritic flare - rule out small medial meniscal tear.” He was referred to physical therapy. Claimant was

released to return to work with the restriction to sit 90% of the time.

 

15.              Physical therapy began on June 15, 2011. Sidney McKay, the physical therapist, noted that

examination of Claimant was consistent with the diagnosis of right ankle sprain, right foot sprain, and right

knee sprain and strain.

 

16.              Claimant returned to work and worked within his restrictions.

 

17.              Mark S. Failinger, M.D., examined Claimant on June 23, 2011, upon referral of Dr. Danahey.

His impression was “right knee severe lateral compartment degenerative joint disease with flare” and “right

ankle sprain, rule out possible fracture.” On June 27, 2011 Dr. Failinger’s assessment was “severe right

osteoarthritis knee” and “right ankle sprain.” Dr. Failinger recommended x-rays and physical therapy.

 

18.              Dr. Danahey examined Claimant again on July 12, 2011. The diagnoses were right ankle

sprain and strain and right knee sprain/strain and arthritic change. He was referred to Dr. Failinger for

injections. His restriction was modified to sitting 50% of the time.

 

19.              Dr. Failinger examined Claimant on July 18, 2011. Claimant requested and Dr. Failinger

provided an injection to the right knee. Dr. Failinger recommended an MRI of the right knee. Claimant
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returned to Dr. Failinger on July 27, 2011. Dr. Failinger reviewed the MRI and noted a split in the peroneus

brevis. Dr. Failinger advised Claimant that he should live with it if he could. He referred Claimant back to Dr.

Danahey.

 

20.              Dr. Danahey examined Claimant on August 6, 2011. He referred Claimant to Dr. Hahn for

evaluation of the ankle and review of the MRI.

 

21.              Claimant sought additional care on August 8, 2011 from Dr. Danahey. Claimant reported that

his right knee had swelled up significantly and that Claimant had left inguinal pain consistent with a hernia.

Dr. Danahey’s impression was “right knee sprain and strain with significant arthritic change and today

significant arthritic flair.” The arthritic flare and the hernia are not the result of this compensable injury.

 

22.              David B. Hahn, M.D., examined Claimant on August 15, 2011. Dr. Hahn concluded, “The right

ankle is a chronic problem but was seemingly mildly worsened by the injury of 6/10/11.”

 

23.              Claimant returned to Dr. Danahey for a scheduled appointment on August 16, 2011. Dr.

Danahey’s impressing was: “1. Right knee sprain and strain with significant arthritic reaction. 2. Right ankle

instability with peroneus brevis split tear.”

 

24.              Insurer denied liability on August 19, 2011. Concentra thereafter refused to provide any further

medical care to Claimant. Insurer knew or should have known that Concentra would refuse to provide further

medical care after its denial. Concentra refused the medical care for a non-medical reason. Insurer did not

thereafter refer Claimant to a medical care provider willing to provide medical care.

 

25.              Claimant sought care from Dr. Weber, his personal physician. Dr. Weber referred Claimant to

Terry Wintory, D.O. Dr. Wintory’s impression after review of Claimant’s history and the MRI of the knee was

“torn medial meniscus. Advanced arthritis of the lateral compartment - Right.” Dr. Wintory recommended that

the knee be scoped and then to follow up with an injection.

 

26.              Samuel B. Kasven, DPM, examined Claimant on August 30, 2011, upon referral from Dr.

Wintory and Dr. Weber. Dr. Kasven’s impression was an injury to the lateral collateral ligaments of the right

ankle and a partial longitudinal split thickness tear of the peroneus brevis tendon requiring surgery. Dr.

Kasven recommended surgery.

 

27.              Dr. Wintory operated on Claimant’s right knee on September 22, 2011. The indications for the

surgery were the old knee injury, degenerative change, and “more recently, he had a twist injury which

produced a complete tear of the medial meniscus and was confirmed by physical examination and MRI.” Dr.

Wintory’s opinion that the injury resulted in a tear of the medial meniscus is credible and persuasive.

 

28.              Immediaely following the right knee surgery, Dr. Kasven performed surgery on Claimant’s right

foot and ankle.

 

29.              Claimant was unable to work following the surgery and was temporarily and totally disabled.

Claimant did receive short-term disability insurance benefits.

 

30.              Claimant followed up with Dr. Wintory for post surgical care of his right knee. Claimant followed

up with post surgical care of his right ankle with Dr. Kasven. Dr. Kasven discharged Claimant on November

22, 2011. Dr. Wintory released Claimant to return to work full duty on November 29, 2011.

 
CONCLUSIONS OF LAW
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Under the Workers' Compensation Act of Colorado, §§ 8-40-101 to 8-47-209, C.R.S. (Act) an

employee is entitled to compensation where the injury is proximately caused by an injury or occupational

disease arising out of and in the course of the employee's employment. Section 8-41-301(1), C.R.S.;

Horodyskyj v. Karanian 32 P.3d 470 (Colo. 2001). The phrases "arising out of" and "in the course of” are not

synonymous and a claimant must meet both requirements. Younger v. City and County of Denver, 810 P.2d

647, 649 (Colo. 1991); In re Question Submitted by U.S. Court of Appeals, 759 P.2d 17, 20 (Colo. 1988).

The latter requirement refers to the time, place, and circumstances under which a work-related injury occurs.

Popovich v. Irlando, 811 P.2d 379, 381 (Colo. 1991). Thus, an injury occurs "in the course of employment

when it takes place within the time and place limits of the employment relationship and during an activity

connected with the employee's job-related functions. In re Question Submitted by U.S. Court of Appeals,

supra; Deterts v. Times Publ'g Co., 38 Colo. App. 48, 51, 552 P.2d 1033, 1036 (1976). The parties do not

dispute that Claimant's injury occurred in the course of her employment.

The term "arises out of" refers to the origin or cause of an injury. Deterts v. Times Publ'g Co., supra.

There must be a causal connection between the injury and the work conditions for the injury to arise out of

the employment. Younger v. City and County of Denver, supra. An injury "arises out of" employment when it

has its origin in an employee's work-related functions and is sufficiently related to those functions to be

considered part of the employee's employment contract. Popovich v. Irlando, supra.

         A claimant must establish entitlement to benefits by a preponderance of the evidence. Qual-Med, Inc.

Indus. Claim Appeals Office, 961 P.2d. 590, 592 (Colo. App. 1998).

        

         Claimant testified that he fell at work. He told Employer and his medical care providers that he did not

know what caused the fall at the bottom of the stairs. However, from the evidence presented, it is apparent

that the fall was the result of: 1) slipping on a bolt or cone on the floor; 2) slipping on oil or grease on the floor

or last step; 3) Claimant was negligent and he missed the last step; 4) Claimant’s leg gave way as a result of

his pre-existing condition; or 5) the onset of the injury was triggered by some ‘mysterious innerbody

malfunction.' It is found and concluded that it is more likely than not that the fall was the result of slipping on

a bolt or cone on the floor.

 

This is not an "unexplained fall" case such as Rice v. Dayton Hudson Corp., W.C. No. 4-386-678

(ICAO, July 29, 1999). In Rice, the ALJ found as fact the claimant was "unable to provide any explanation for

her fall." Consequently, in Rice the Panel held the claimant's unexplained fall was not compensable because

it could not be associated with the circumstances of the claimant's employment nor with any preexisting

idiopathic condition, and Colorado law does not create a presumption that injuries, which occur in the course

of employment, necessarily arise out of employment. See Finn v. Industrial Commission, 165 Colo. 106, 437

P.2d 542 (1968)(no presumption that an injury that occurs in the course of a worker's employment also

arises out of the employment); see also Industrial Commission v. London and Lancashire Indemnity Co., 135

Colo. 372, 311 P.2d 705 (1957) (mere fact that the decedent fell to his death on the employer's premises did

not give rise to presumption that the fall arose out of and in course of employment). It is found and concluded

that the claim is compensable.

 

Claimant has established that he sustained injuries requiring medical treatment as a result of his

compensable fall at work. Claimant was initially diagnosed with a right ankle sprain, right foot sprain, and

right knee sprain and strain. It was later determined that the compensable injury resulted in a tear of the

menial meniscus requiring knee surgery. The compensable injury also resulted an injury to the lateral

collateral ligaments of he right ankle and a partial longitudinal split thickness tear of the peroneus brevis

tendon requiring surgery.

Insurer is liable for the medical care Claimant receives from an authorized provider that is reasonably

needed to cure and relieve Claimant from the effects of the compensable injury. Section 8-42-101(1), C.R.S.
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Liability is limited to those amounts designated in the Division of Worker’s Compensation fee schedule.

Section 8-42-11(3), C.R.S.

         Under § 8-43-404(5)(a), C.R.S. the employer or insurer is afforded the right in the first instance to select

a physician to treat the injury. Clark v. Avalanche Industries Inc., W. C. No. 4-471-863 (March 12, 2004). An

employer is liable for medical expenses when, as part of the normal progression of authorized treatment, an

authorized treating physician refers the claimant to other providers for additional services. Greager v.

Industrial Commission, 701 P.2d 168 (Colo. App. 1985). However, if the physician selected by the employer

or insurer refuses to treat the claimant for non-medical reasons, and the respondents fail to appoint a new

treating physician, the right of selection passes to the claimant, and the physician selected by the claimant is

authorized. See Ruybal v. University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Teledyne

Water Pic v. Industrial Claim Appeals Office, Tellez v. Teledyne Waterpik, W.C. No. 3-990-062, (March 24,

1992), aff'd , Teledyne Waterpik v. Industrial Claim Appeals Office, (Colo. App. 92CA0643, December 24,

1992).

 

         Employer referred Claimant to Concentra Medical Centers for treatment. Concentra, and its physicians,

including Dr. Donahey, Dr. Lemon, N.P. Meier, P.T. McKay, Dr. Failinger, and others at Concentra or the line

of referrals are authorized.

 

         Concentra refused further medical care after Insurer denied liability on August 19, 2011. The refusal to

treat was for a non-medical reason, and Insurer did not appoint a new treating physician. Claimant selected

his own physician, Dr. Weber, to treat him. Dr. Weber referred Claimant to Dr. Wintory and Dr. Kasven. Dr.

Weber, Dr. Wintory, and Dr. Kasven are authorized.

 

Claimant had preexisting arthritis in his knee. That arthritis was not caused by the compensable injury,

and the accident did not aggravate the arthritis nor did it accelerate the need for treatment of the arthritis.

Claimant’s visit with Dr. Danahey on August 8, 2011 was for a flare in his arthritis. The treatment Claimant

received on August 8, 2011 was not reasonably needed to cure and relieve Claimant from the effects of the

compensable injury, and Insurer is not liable for the costs of such care.

Except for the treatment on August 8, 2011, all the treatment Claimant received from authorized

providers to his right foot, right ankle, and right knee was reasonably needed to cure and relieve Claimant

from the effects of the compensable injury. Insurer is liable for the costs of such care.

As a result of the compensable injury, Claimant was temporarily and totally disabled commencing on

September 22, 2011, when he underwent the surgeries and was no longer able to work. Section 8-42-

105(1), C.R.S. Temporary disability benefits end when a claimant has been released to return to work

without restrictions. Sections 8-42-105(3), C.R.S. Claimant was released to return to work without restrictions

on November 29, 2011. Temporary total disability benefits are payable from September 22, 2011, through

November 29, 2011.

Average weekly wage is not an issue for hearing, and therefore the temporary disability rate cannot be

determined. It is also noted that there may be an offset for short term disability benefits. Section 8-42-

103(1)(d)(I), C.R.S. The rate of temporary disability benefits, and other issues not determined by this order,

are reserved.

ORDER

It is therefore ordered that:

·        The claim is compensable;
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·        Insurer is liable for the costs of the medical care Claimant received after the injury to his right foot, ankle,

and knee, except for the medical care Claimant received on August 8, 2011;

·        Insurer is liable for temporary disability benefits from September 22, 2011 through November 29, 2011;

·        Issues not determined by this order are reserved.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final. You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. For further information regarding procedures to follow when filing a Petition to Review, see Rule 26,

OACRP. You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 13, 2012

Bruce C. Friend, ALJ

Office of Administrative Courts
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ISSUES

1.         Whether Respondents have established by a preponderance of the evidence that Claimant

was an “independent contractor” pursuant to §8-40-202(2) C.R.S.

2.         Whether Claimant has demonstrated by a preponderance of the evidence that EDA and BP are

statutory employers pursuant to §8-41-401(2), C.R.S.

3.         Whether Claimant has proven by a preponderance of the evidence that he is entitled to receive

authorized medical treatment that is reasonable and necessary to cure or relieve the effects of an industrial

injury.

4.         Whether Claimant has established by a preponderance of the evidence that he is entitled to

receive Temporary Total Disability (TTD) benefits for the period April 15, 2011 until terminated by statute.

5.         A determination of Claimant’s Average Weekly Wage (AWW).

6.         Whether EDA and BP are subject to penalties pursuant to §8-43-408(1), C.R.S. for failing to

carry worker’s compensation insurance on April 14, 2011.

STIPULATIONS

            The parties agreed to the following:

            1.         On April 14, 2011 Claimant was injured while performing work on a custom dollhouse owned



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

by *Z.

            2.         Claimant dismissed *Z as owners of residential real property under the exemption in §8-41-

402(1), C.R.S.

FINDINGS OF FACT

1.         *Z are owners of residential real property in Weld County, Colorado who wanted to build a two-

story custom dollhouse on the property.  The custom dollhouse had no relationship to *Z’ retail business and

was to be used for private enjoyment.

2.         *Z have no construction experience.  They therefore contracted with *AA of EDA to design and

oversee the construction of the dollhouse.  *AA was in charge of the construction project and hired various

subcontractors to perform the work.  He was present most of the time during the construction, performed

some work, ensured compliance with the specifications, purchased materials and coordinated the

subcontractors.  *Z1 wrote out the check payments for the subcontractors.  He also opened an account at

Lowe’s for purchasing supplies and materials.  *AA had signatory authority over the Lowe’s account.

3.         *BB owns BP.  *AA teamed with *BB for the construction of *Z’ dollhouse.  *AA referred to

himself and *BB as a “design-build” team for the project.  *BB explained that his primary role in the dollhouse

project was as a subcontractor who performed electrical and roof work.  Neither EDA nor BP carried

Workers’ Compensation insurance.

4.         A Building Agreement delineates *Z as the owners and BP as the Contractor of the dollhouse

project.  The Agreement provides:

The Contractor shall act as a general contractor with respect to the Project, shall supervise and direct the

Work, and shall be solely responsible for all construction means, methods, techniques, and procedures.  The

Owners agree that the direction and supervision of the work, including the direction and supervision of

subcontractors, shall rest solely and exclusively with the Contractor.  The Owners agree not to issue any

instructions to subcontractors, material men, or laborers or otherwise interfere with the Contractor’s

supervision of the Work required by the terms of the Agreement.  The Contractor agrees that he will act in

good faith and use all reasonable efforts to purchase materials and hire subcontractors at the lowest possible

cost to the Owners….

5.         Paragraph 7 of the Agreement specified that the Contractor would submit itemized statements

to the Owner.  The statements were called “Construction Loan Disbursement Schedules.”  At least one of the

Disbursement Schedules lists BP as the Contractor and *AA as the Project Manager.

6.         In early April 2011 *Z2 voiced her displeasure that one of the walls in the dollhouse had been

textured.  The texture was incompatible with her plan to apply wallpaper.  The drywall work had been

performed by a friend of *Z who owned Dean Construction.  *AA asked *BB if he would re-do the finish on

the wall.  However, *BB responded that the drywall work had been done poorly and declined to perform the

work.

7.         Claimant is a drywall finisher with many years of experience.  In April 2011 he was working for

__ Drywall.  He earned approximately $1,500 per week.

8.         *CC is a painter who was hired to work on the dollhouse project by *AA.  *CC’s work on the

dollhouse was delayed because of the drywall problem.  He thus contacted *DD to inquire whether he was

interested in doing some drywall repair work on the dollhouse.  *DD was Claimant’s co-worker at _ Drywall. 

However, *DD was unable to do the work.  On April 7, 2011 *DD thus told Claimant about the job.  Claimant

then contacted *CC who, in turn, referred Claimant to *AA.
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9.         Claimant spoke to *AA and they met at the dollhouse site on the afternoon of April 7, 2011. 

Claimant presented *AA with a business card for “__ Systems” that identified himself as a “drywall

journeyman.”  After discussing the scope of the drywall repair work, Claimant provided *AA with an estimate

for the project.  The estimate was written on a document with the heading “__ Systems.”  Claimant testified

that “__ Systems” was a trade name that he had used in 2008 but expired in 2009 when he no longer used

the name.  Claimant and *AA ultimately agreed on a negotiated price of $500 for labor only.  Claimant also

provided his own tools and equipment to complete the project.  However, he received materials in the form of

drywall mud.

10.       On Saturday, April 9, 2011 Claimant began working on the dollhouse project.  He presented an

invoice/billing statement on “__Systems” letterhead detailing the work to be performed and the cost of the

project.  He specifically listed a payment schedule of $250.00 “up front” and $250.00 “upon completion.”  *AA

gave Claimant a check for the entire $500 made payable to “__Systems.”  However, Claimant testified that

he was unable to cash the check because he no longer had an active bank account under the trade name. 

He explained that he signed the check “for deposit only” and gave the check to his brother to deposit into an

account.

11.       On the morning of April 13, 2011 *Z1 gave Claimant a check for $200.00 as a bonus for his

work.  The check was made payable to “__.”  Claimant worked on the dollhouse project until about 3:00 p.m.

but then returned home to Ft. Collins to repair his van.

12.       At approximately 10:00 p.m. on April 13, 2011 Claimant returned to *Z’ residence and asked if

he could complete the drywall work.  *Z2 responded that he should leave the project site and complete his

work on the following day.  Nevertheless, Claimant returned to the dollhouse project and began working.

13.       During the early morning hours of April 14, 2011 Claimant was walking backwards in the

dollhouse while blowing texture on a wall.  He fell through an open stairwell onto the stairs below.  Claimant’s

friend __ had been sleeping in his work van and transported him home.

14.       Later on April 14, 2011 Claimant was transported by ambulance from his home to Poudre

Valley Hospital.  He was hospitalized for six days.  Claimant’s final diagnosis upon discharge was multiple rib

fractures and a small pneumothorax.  He also suffered transverse process fractures and a marked

displacement of multiple ribs.  Claimant’s medical expenses totaled $30,181.24.

15.       On May 2, 2011 Samuel Robinson, M.D. directed Claimant not to return to work for an

indeterminate time period.  On May 19, 2011 Dr. Robinson told Claimant not to return to a physical labor job

for six months.

            16.       Respondents have demonstrated that it is more probably true than not that Claimant worked as

an independent contractor and he was free from direction and control in the performance of his drywall

duties.  Although Claimant was employed by __ Drywall, the overwhelming majority of factors in Claimant’s

actual business relationship with Respondents suggest that he also worked as an independent contractor. 

Claimant initially spoke to *AA and they met at the dollhouse site on the afternoon of April 7, 2011.  Claimant

presented *AA with a business card for “__Systems” that identified him as a “drywall journeyman.”  After

discussing the scope of the drywall repair work, Claimant provided *AA with an estimate for the project.  The

estimate was written on a document with the heading “__Systems.”  Claimant and *AA ultimately agreed on a

negotiated price of $500 for labor only.

            17.       On Saturday, April 9, 2011 Claimant began working on the dollhouse project.  He presented an

invoice/billing statement on “__Systems” letterhead detailing the work to be performed and the cost of the

project.  He specifically listed a payment schedule of $250.00 “up front” and $250.00 “upon completion.”  *AA
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gave Claimant a check for the entire $500 made payable to “__Systems.”  On the morning of April 13, 2011

*Z1 gave Claimant a check for $200.00 as a bonus for his work.  The check was made payable to “__.” 

Claimant testified that “__Systems” was a trade name that he had used in 2008 but expired in 2009. 

However, Claimant’s testimony is not credible because his conduct reflects that he was using the trade name

to conduct business.  Claimant presented business cards, an estimate and an invoice on “__Systems”

letterhead.  Claimant was also paid with checks made payable to his trade name.   

18.       In considering specific factors for determining whether Claimant operated as an independent

contractor, he did not receive hourly compensation for his work.  Instead, Claimant negotiated with *AA on a

fixed rate of $500 for completion of the drywall project.  Furthermore, Respondents did not combine their

business with Claimant’s business.  Finally, Respondents did not dictate the time of Claimant’s performance. 

Claimant did not work a fixed schedule.  In fact, Claimant returned to *Z’ residence at approximately 10:00

p.m. on April 13, 2011 and inquired whether he could complete the drywall work.  He then began the work

and was injured while working on the dollhouse in the early morning hours of April 14, 2011.

            19.       Respondents did not provide more than minimal training to Claimant regarding drywall work. 

Claimant had significant prior drywall experience, established his own business, identified himself as a

“drywall journeyman” and required little supervision.  Moreover, Respondents did not dictate a quality

standard for Claimant’s work.  He was simply required to complete the drywall project based on his

experience.

            20.       Respondents did not provide tools or benefits except materials to Claimant.  Claimant provided

his own tools and equipment to complete the project.  However, he received materials in the form of drywall

mud.

            21.       Claimant was not required to work exclusively for Employer.  Respondents hired Claimant to

complete the drywall repair work in the dollhouse.  Claimant was permitted to work for __ Drywall or obtain

other projects.

            22.       Only a single factor weighs against concluding that Claimant worked as an independent

contractor for Respondents.  Respondents have failed to produce sufficient evidence that it could terminate

its relationship with Claimant without liability.  Accordingly, balancing the factors enumerated in §8-40-

202(2)(b), C.R.S. reflects that Respondents have established that it is more probably true than not that

Claimant performed drywall work as an independent contractor.

CONCLUSIONS OF LAW

                                 1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim

has the burden of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v.
M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not interpreted

liberally in favor of either the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A

Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO,
5 P.3d 385, 389 (Colo. App. 2000).
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3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

4.         Pursuant to §8-40-202(2)(a), C.R.S. “any individual who performs services for pay for another

shall be deemed to be an employee” unless the person “is free from control and direction in the performance

of the services, both under the contract for performance of service and in fact and such individual is

customarily engaged in an independent . . . business related to the service performed.”  Moreover, pursuant

to §8-40-202(2)(b)(I), C.R.S. independence may be demonstrated through a written document.  The

“employer” may also establish that the worker is an independent contractor by proving the presence of some

or all of the nine criteria enumerated in §8-40-202(2)(b)(II), C.R.S.  See Nelson v. ICAO, 981 P.2d 210, 212

(Colo. App. 1998).  The factors in §8-40-202(2)(b)(II), C.R.S. suggesting that a person is not an independent

contractor include whether the person is paid a salary or hourly wage rather than a fixed contract rate and is

paid individually rather than under a trade or business name.  Conversely, independence may be shown if

the “employer” provides only minimal training for the worker, does not dictate the time of performance, does

not establish a quality standard for the work performed, does not combine its business with the business of

the worker, does not require the worker to work exclusively for a single entity, does not provide tools or

benefits except materials and equipment, and is unable to terminate the worker’s employment without

liability.  In Re of Salgado-Nunez, W.C. No. 4-632-020 (ICAP, June 23, 2006).  Section 8-40-202(b)(II),

C.R.S. creates a “balancing test” to ascertain whether an “employer” has overcome the presumption of

employment in §8-40-202(2)(a), C.R.S.  The question of whether the “employer” has presented sufficient

proof to overcome the presumption is one of fact for the Judge.  Id.
 

            5.         As found, Respondents have demonstrated by a preponderance of the evidence that

Claimant worked as an independent contractor and he was free from direction and control in the performance

of his drywall duties.  Although Claimant was employed by __ Drywall, the overwhelming majority of factors

in Claimant’s actual business relationship with Respondents suggest that he also worked as an independent

contractor.  Claimant initially spoke to *AA and they met at the dollhouse site on the afternoon of April 7,

2011.  Claimant presented *AA with a business card for “__Systems” that identified him as a “drywall

journeyman.”  After discussing the scope of the drywall repair work, Claimant provided *AA with an estimate

for the project.  The estimate was written on a document with the heading “__Systems.”  Claimant and *AA

ultimately agreed on a negotiated price of $500 for labor only.

 

            6.         As found, on Saturday, April 9, 2011 Claimant began working on the dollhouse project.  He

presented an invoice/billing statement on “__Systems” letterhead detailing the work to be performed and the

cost of the project.  He specifically listed a payment schedule of $250.00 “up front” and $250.00 “upon

completion.”  *AA gave Claimant a check for the entire $500 made payable to “__Systems.”  On the morning

of April 13, 2011 *Z1 gave Claimant a check for $200.00 as a bonus for his work.  The check was made

payable to “Advanced Drywall.”  Claimant testified that “__Systems” was a trade name that he had used in

2008 but expired in 2009.  However, Claimant’s testimony is not credible because his conduct reflects that

he was using the trade name to conduct business.  Claimant presented business cards, an estimate and an

invoice on “__Systems” letterhead.  Claimant was also paid with checks made payable to his trade name.

 

            7.         As found, in considering specific factors for determining whether Claimant operated as an

independent contractor, he did not receive hourly compensation for his work.  Instead, Claimant negotiated

with *AA on a fixed rate of $500 for completion of the drywall project.  Furthermore, Respondents did not

combine their business with Claimant’s business.  Finally, Respondents did not dictate the time of Claimant’s

performance.  Claimant did not work a fixed schedule.  In fact, Claimant returned to *Z’ residence at

approximately 10:00 p.m. on April 13, 2011 and inquired whether he could complete the drywall work.  He
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then began the work and was injured while working on the dollhouse in the early morning hours of April 14,

2011.

 

            8.         As found, Respondents did not provide more than minimal training to Claimant regarding

drywall work.  Claimant had significant prior drywall experience, established his own business, identified

himself as a “drywall journeyman” and required little supervision.  Moreover, Respondents did not dictate a

quality standard for Claimant’s work.  He was simply required to complete the drywall project based on his

experience.

 

            9.         As found, Respondents did not provide tools or benefits except materials to Claimant. 

Claimant provided his own tools and equipment to complete the project.  However, he received materials in

the form of drywall mud.

 

            10.       As found, Claimant was not required to work exclusively for Employer.  Respondents hired

Claimant to complete the drywall repair work in the dollhouse.  Claimant was permitted to work for __ Drywall

or obtain other projects.

 

            11.       As found, only a single factor weighs against concluding that Claimant worked as an

independent contractor for Respondents.  Respondents have failed to produce sufficient evidence that it

could terminate its relationship with Claimant without liability.  Accordingly, balancing the factors enumerated

in §8-40-202(2)(b), C.R.S. reflects that Respondents have established by a preponderance of the evidence

that Claimant performed drywall work as an independent contractor.

 
ORDER

 

Based upon the preceding findings of fact and conclusions of law, the Judge enters the following

order:

 

Claimant performed drywall services for Respondents as an independent contractor.  It is therefore

unnecessary to address Claimant’s remaining contentions.

If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge’s order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 13, 2012.

Peter J. Cannici

Administrative Law Judge
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ISSUES

 
1.      Whether the Claimant proved she suffered a compensable injury to her back and hip pursuant to C.R.S.

§ 8-41-301 on November 17, 2010 while performing services arising out of and in the course of her

employment with Employer.

 

2.      If the Claimant’s claim is compensable, whether the Claimant proved that her subsequent medical

treatment was related to and reasonably necessary to cure or relieve her of effects from the alleged

workplace injury on November 17, 2010.

 

3.      If the Claimant’s claim is compensable, whether Claimant is entitled to temporary total disability benefits

from the date of the alleged workplace injury.

 

4.      If the Claimant’s claim is compensable, whether Employer proved the Claimant voluntarily resigned her

employment.

 

5.      If the Claimant’s claim is compensable, whether offsets apply to the Claimant’s benefits if the injury is

found to be compensable.
 

FINDINGS OF FACT
 

            1.         The Claimant was hired by the Employer on November 17, 2010 to perform food preparation

duties at the Pecos Street location of Employer.  The Employer hired the Claimant to work 30 hours per

week at a wage of $7.50 per hour.  The Claimant began work at 9 a.m. on November 17, 2010 and left work

approximately six hours later.

 

            2.         The Claimant testified that she was a maid prior to her employment with the Employer and had

also performed maintenance duties for an HVAC company.

 

            3.         The Claimant does not speak or read English.  Through an interpreter, the Claimant testified

that she had not had a back injury prior to her employment at -FF-.  This testimony is questionable because

*GG, the location manager at that time, testified that the Claimant was complaining about pain during the

first four hours of work while learning food prep duties.

 

            4.         A delivery truck arrived at some point during the Claimant’s first day of work.  The Claimant

testified that the truck unloaded boxes outside the store, and then the truck left without bringing the boxes

inside.  The Claimant said the manager told her she had to move a box weighing 100 pounds and filled with

meat into the freezer, and when the Claimant said she could not lift it, the manager told her she had to move

it or she would be terminated.  The Claimant said she tried twice and experienced a pain to her back and hip

on the second attempt, so she left.  This testimony is not found to be credible in light of the more credible

testimony of multiple witnesses to the contrary, as set forth below.

 

            5.         The manager at the time of the Claimant’s alleged injury, Ms. *GG, testified credibly that the

Claimant complained of waist pain prior to the truck’s arrival.  Ms. *GG, who no longer works for the

Employer, testified that she did not ask the Claimant to lift the boxes that were filled with meat.  She testified

that the delivery truck usually arrived between 8 a.m. and 10 a.m.  When the truck arrived, she said the truck

driver and the cook unloaded the boxes and moved them to the refrigerator and the freezer.  She testified

credibly that only the cook or the truck driver ever lifted the 100-pound boxes because the women could not

lift them, but the female employees would sometimes help with boxes that weighed no more than 25

pounds.  This testimony is consistent with the testimony of multiple witnesses and is found as fact.



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

 

            6.         Ms. *GG testified that she helped the Claimant move boxes, but they were boxes filled with

avocados or tomatoes that weighed no more than 20 pounds.  The manager also testified that the Claimant

did not complain about her back after lifting the boxes.  Ms. *GG called the Claimant the next day when the

Claimant did not arrive for her scheduled shift, and the Claimant said her back hurt and she was not going to

work.  Both the Claimant and Ms. *GG testified that the Claimant did not tell Ms. *GG during the phone call

that the Claimant’s back hurt from lifting boxes.

 

            7.         *HH, also a former employee of the Employer, said that he drove the delivery truck on

November 17, 2010.  He testified that he had extra help that day because *II was training with him to be a

delivery driver.  *HH testified that he and *II lifted all the boxes into the store, and then he, *II, and the cook

*JJ lifted all of the 100-pound boxes into the freezer.  Although there was no policy regarding who lifted the

boxes filled with meat, *HH testified credibly that the men always get the boxes filled with meat into the fridge

and freezer because they know those boxes are heavier.  He testified that female employees would

occasionally lift boxes with take-out containers, paper plates, or receipts that weighed no more than 5

pounds.  The testimony of *HH was credible, consistent with other witnesses and is found as fact.

 

            8.         *II, who is still employed with the Employer, testified that he remembered November 17, 2010

very well because it was his first day of work.  He testified that he and *HH moved the boxes inside.  Once

they had moved the boxes inside, *II testified that he, *HH, and *JJ moved the boxes from the floor to the

fridge and freezer.  He testified that the manager, Ms. *GG, checked to make sure all the ordered supplies

were there.  He testified that none of the men asked the women to help, and the women did not lift anything

while he was there.  He further testified that the meat was all in the fridge or freezer when he left.  The

testimony of *II was credible, consistent with other witnesses and is found as fact.

 

            9.         *JJ, a cook with the Employer on the date of the alleged injury, testified that he helped the truck

driver and the assistant get all of the supplies into the fridge and the freezer.  He testified that only the male

employees ever lift the heavy boxes that are filled with meat.  He testified credibly that there were women

there when the delivery truck arrived on the date of the Claimant’s alleged injury, but no female employee

lifted anything.  *JJ testified that he did not see the Claimant lift anything or hear her report an injury.  He

further testified that the Claimant left before he did, and she did not arrive at work the next day for her

scheduled shift.  The testimony of *JJ was credible, consistent with other witnesses and is found as fact.

 

            10.       Araceli *KK, the Employer’s office manager, oversees the warehouses for deliveries and used

to work as a cashier in a store.  While she was employed as a cashier, *KK testified credibly and consistent

with other witnesses that she would help lift things, but she was never asked to carry anything that weighed

more than 20 pounds.  She testified that 100-pound boxes of meat are only lifted by the male employees. 

 

            11.  *KK also testified credibly that the Claimant called her after the first of January in 2011 to ask for

a paycheck for her work on November 17, 2010.  *KK saw that the new hire paperwork had not been

forwarded to the Employer’s headquarters in Arizona.  She said she forwarded the paperwork and a check

was issued to the Claimant for her hours worked on the date of the alleged injury.  *KK testified credibly that

the Claimant did not mention a work injury when the Claimant called *KK in 2011.  *KK also never received

any notice of a worker’s compensation claim, which would have gone through her office under the

Employer’s procedures.  Her testimony is not refuted by persuasive evidence and is found as fact.

 

            12.       The Claimant signed a release form contained in the new hire paperwork that said the

Claimant would follow the Employer’s procedure for work-related injuries that included telling a manager and

seeking treatment at a particular treatment facility (Respondents’ Exhibit F, p. 13).  The Claimant testified

that she could not read it and it was not explained to her.       Ms. *GG testified that she explained what the

release said to the Claimant before the Claimant signed it.  The testimony of Ms. *GG is found to be more
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credible and persuasive than the testimony of the Claimant and is found as fact.

 

13.       The Claimant testified that she had tried to perform housework as a maid some time after the

alleged workplace injury, but she had been unable to work and had gone home.  Aside from that one day, the

Claimant testified that she had not worked from November 17 through the date of the hearing.

 

14.       The Claimant did not seek medical attention for work injuries until February 3, 2011, at which

point she told the doctor she was injured lifting a 100-pound box at her former job.  The Claimant testified

that she did not seek treatment earlier because she could not afford the copay at the clinic where she

received medical attention.  She testified that the copay was $15, and increased to $20 in 2011.  She also

testified that the doctor would not let her discuss other medical issues, telling the Claimant to limit her visit to

one subject, so the Claimant could not tell the doctor about the pain until February of 2011.  The clinic’s

records show the Claimant received medical treatment at the clinic eight times in 2010 prior to her

employment with Employer.  She did not complain of pain in her shoulder, back, or hip until she visited the

Clinic in February of 2011, at which point she went to the clinic three times in five weeks.  The medical

records and delay in reporting are inconsistent with the Claimant’s testimony that she was injured while

working for the Employer on November 17, 2010. See Claimant’s Exhibit 3 and Respondents’ Exhibit G for

records of Clinica Campesina. 

 

15.       The Claimant filed a worker’s compensation claim on February 8, 2011 alleging that the injury

occurred “lifting 100lb boxes of meat, felt pain in neck, rt. Shoulder, down to low back” (Claimant’s Exhibit

1). 

 
CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-40-101, et seq., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. C.R.S. § 8-40-102(1).  The Claimant shoulders the

burden of proving entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts

in a workers' compensation case must be interpreted neutrally, neither in favor of the rights of the Claimant

nor in favor of the rights of Respondents, and a workers’ compensation claim shall be decided on its merits.

C.R.S. § 8-43-201.

 

         1.                     Assessing weight, credibility, and sufficiency of evidence in a Workers' Compensation

proceeding is the exclusive domain of administrative law judge. University Park Care Ctr. v. Industrial Claim
Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Even if other evidence in the record may have supported a

contrary inference, it is for the ALJ to resolve conflicts in the evidence, make credibility determinations, and

draw plausible inferences from the evidence.   When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness's testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and actions; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office,

183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

                                 2.         The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
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Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

                                                                                                                                                          3.         Compensability

Whether a compensable injury has been sustained is a question of fact to be determined by the ALJ.
Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. Div. 5 2009).  The Claimant’s right to
compensation initially hinges upon a determination that “at the time of the injury, the employee is performing
service arising out of and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The
“arising out of” test is one of causation which requires that the injury have its origins in an employee’s work-
related functions.  There is no presumption than an injury which occurs in the course of employment arises
out of the employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968).  The evidence
must establish the causal connection with reasonable probability, but it need not establish it with reasonable
medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  A causal
connection may be established by circumstantial evidence and expert medical testimony is not necessarily
required. Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial Commission v.
Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951). 

 

Compensable injuries are those which require medical treatment or cause disability.  H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  All results flowing proximately and naturally from an

industrial injury are compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). In

order to prove causation, it is not necessary to establish that the industrial injury was the sole cause of the

need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the need for treatment in the

sense that there is a direct relationship between the precipitating event and the need for treatment.  A

preexisting condition does not disqualify a claimant from receiving workers' compensation benefits. Rather,

where the industrial injury aggravates, accelerates, or combines with a preexisting disease or infirmity to

produce the need for treatment, the treatment is a compensable consequence of the industrial injury.  Joslins
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v.
Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). However, where an

industrial injury merely causes the discovery of the underlying disease to happen sooner, but does not

accelerate the need for the surgery for the underlying disease, treatment for the preexisting condition is not

compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).  
 

            Here, the Claimant alleges she suffered an injury while attempting to lift a 100-pound box filled with

meat.  The Claimant testified that she felt a pain that hurt so much she had to leave and could not return to

work the next day.  However, the manager said the Claimant did not say why she left her shift early or why

she was not returning to work the following day.  Additionally, the Claimant’s manager testified that the

Claimant had been complaining of pain before she assisted the manager with lifting a box of avocadoes.  Of

the four witnesses who were at the restaurant that day, no witness saw the Claimant lift a 100-pound box.

 The manager, the cook, and both the driver and his assistant said women never lifted the heavy boxes, and

the cook and manager specifically stated that the Claimant did not lift a box of meat on her only day of work.

            The Claimant’s testimony that all the boxes were left outside the store and that she had to carry them

into the store and the freezer is not credible in the face of significant testimony to the contrary.  The delivery

driver, the delivery driver in training, the cook, and the manager all stated that boxes were never left outside

the store and were not left outside the store on the Claimant’s only day of employment.  The manager and

one delivery driver gave testimony about the day although neither of them work for the Employer any longer. 

            The delivery driver in training remembered the events very well because it was his first day of work. 

He testified that the boxes were all put away because there were three men there to carry them that day.  He

said no woman had to lift a heavy box that day.  His testimony is consistent with the testimony of the three

other witnesses present at the restaurant on the day of the alleged injury.
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            The Claimant alleged that the employee paperwork that stated she needed to seek medical

assistance at a particular location was never explained to her.  However, the manager, who speaks fluent

Spanish, said she did explain the paperwork to the Claimant.  Ms. *GG’s testimony was consistent with the

operation of the business and the *KK’s testimony regarding the day of the Claimant’s alleged injury and is

more credible than the Claimant’s testimony. 

            Finally, the Claimant waited months to receive treatment for her alleged work-related injury.  The

Claimant received treatment at the clinic eight times earlier in the year, and then sought treatment three

times in five weeks in 2011, but did not seek any treatment for more than two months after the alleged

injury.  Although the Claimant said the pain was caused by lifting a 100-pound box in November, no doctor

has ascertained the cause of the Claimant’s back, hip, and shoulder pain. 

            Because this alleged injury is not corroborated by witnesses or any other contemporaneous evidence,

the claim succeeds or fails based upon the credibility of the Claimant.  Doubt is cast upon the Claimant’s

credibility first due to the inconsistencies of her injury claim as compared with the four eyewitnesses’

recollection of events that day.  That doubt is magnified in light of the Claimant’s behavior immediately after

the alleged injury when she failed to inform anyone that she was injured from work either that day or the

following day.  Her failure to seek medical treatment for any injury, although she commonly sought medical

treatment for other reasons, further undermines the Claimant’s credibility.  Taking all of this into

consideration, the Claimant’s testimony regarding an alleged injury occurring on November 17, 2010 is not

credible.  The witnesses, employment practices, and evidence corroborate the testimony regarding the lack

of a work-related injury.  The Claimant fails to meet her burden of proving that she suffered an injury while

performing services arising out of and in the course of the her employment. 

            The Claimant’s alleged work-related injury is not found to be compensable.  Because the injury is not

compensable, the remaining issues regarding subsequent care, disability benefits, voluntary resignation, and

offsets to benefits are moot.

ORDER

            Based on the above factual findings and legal conclusions, it is therefore ORDERED that:

1.       The Claimant has failed to sustain her burden of proving by a preponderance of the evidence

that she suffered a compensable injury on November 17, 2010.

2.         The Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is denied

and dismissed. 

         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP. You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 13, 2011

Kimberly  A. Allegretti

http://www.colorado.gov/dpa/oac/forms-WC.htm
http://www.colorado.gov/dpa/oac/forms-WC.htm
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Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-853-034-01

ISSUES

1.         Whether the Claimant proved by a preponderance of the evidence that one or more of the

Respondents is/are a responsible employer under the Act with regard to the alleged occupational injury

occurring on April 13, 2009.

2.         Whether Respondent(s) for whom the Claimant is presumed to be an employee under Section 8-40-

202(2) proved by a preponderance of the evidence that the Claimant is an independent contractor.

3.         If the Claimant’s claim is compensable, whether the right to designate the authorized treating

physician passed to the Claimant, and if so, who the authorized treating physician is.

4.         If the Claimant’s claim is compensable, whether the Claimant proved that medical treatment he

received was authorized, causally related and reasonably necessary to cure and relieve the effects of the

April 13, 2009 industrial injury.

5.         If the Claimant’s claim is compensable, the calculation of the Claimant’s average weekly wage.

6.         If the Claimant’s claim is compensable, whether Respondents are responsible for paying TTD

benefits to the Claimant beginning on the date of injury and continuing.

7.         Whether Respondents are liable for penalties pursuant to C.R.S. § 8-43-408 for failing to comply with

C.R.S. § 8-44-101 or § 8-44-201 (failure to maintain workers’ compensation insurance or self-insurance).

8.         Whether Respondents are liable for penalties pursuant to C.R.S. § 8-43-304 for failing to timely report

the Claimant’s injury pursuant to C.R.S. § 8-43-101 and § 8-43-103.

9.         If the Claimant’s claim is compensable, whether the Claimant has proven that he is entitled to

reimbursement for mileage for medical-related travel.

FINDINGS OF FACT

            1.         *LL began doing business as -MM- in approximately 1988.  This business consisted primarily

of building storage sheds.  He operated the business as a sole proprietorship.  As such, *LL is personally

responsible for all liabilities of the business -MM-.  His wife *NN would help out at the office with basic office

manager tasks, including paying bills, but she never did any payroll.  *LL has since sold the assets of -MM-

to an unrelated limited liability company in November of 2009.  The limited liability company “-MM-, LLC” is

not a proper party to this proceeding as the sale was an asset sale only and the asset sale occurred after the

date of the Claimant’s injury.  

 

            2.         Long before he sold the assets of the sole proprietorship -MM-, sometime around 1992, *LL’s
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business had expanded to where he required additional assistance with construction labor.  He started

checking out Workers’ Compensation insurance options and, based on his personal investigation, it was

*LL’s opinion that there was not an appropriate classification for his type of business, mainly limited to sheds

and garages, under regular worker’s compensation insurance.  Therefore, he started looking at alternatives to

Workers’ Compensation insurance that would offer benefits to workers.  During this same time period, *LL

had met *OO who offered *LL an alternative to obtaining Workers’ Compensation insurance by taking

advantage of C.R.S. §8-41-202 which allows corporate officers or members of a limited liability company to

make an election to reject the provisions of the Colorado Workman’s Compensation Act. 

 

            3.         *OO provided an undated letter to *LL from *PP, Inc. (Respondent’s Exhibit B) explaining the

labor arrangement.  *LL testified further on his understanding of the labor arrangement.  Essentially, -MM-

would not appear to have any employees to provide labor.  Instead, *PP, Inc. would set up a corporation.  For

-MM- the corporation “-QQ-, Inc.” was set up, and *OO would be the president of this corporation.  Then, all

of the individuals who provided shed and garage construction services at -MM- would become shareholders

and officers of the corporation.  Then, each of them would be told they must reject coverage under C.R.S.

§8-41-202 or they would not be able to provide services for -MM-.  According to the undated letter from *OO,

the corporate officers must own at least 10% of the stock of the corporation and hold the office of chairman

of the board, president, vice-president, secretary or treasurer.  These corporate officers were supposedly

“equal shareholders and share in all profits of the corporation.  These profits are distributed to shareholders

in December of each year.  The officers are paid as employees of the corporation; taxes are withheld and

paid to the appropriate agencies including unemployment” (Respondent’s Exhibit B).  The corporate officers

who rejected coverage under the workers’ compensation statute would then receive occupational insurance

coverage that *OO apparently sold as an agent for insurance companies.  According to the undated letter,

the coverage offered to the corporate officers of -QQ-, Inc. was accidental medical care with a policy limit of

$1,000,000.00, short term disability benefit of 70% of average weekly pay up to $400.00 per week for up to

104 weeks, long term disability benefit to age 65, and an accidental death and dismemberment benefit up to

$40,000.00.  Although, different insurance coverage is listed in Respondent’s Exhibit A which also provides a

summary of benefits offered.   Insurance policies or contracts were not provided for all areas of the alleged

coverage.  However, a copy of the Group Blanket Accident Policy for -RR-, Inc. issued by American

Underwriters Life Insurance Company is found at Claimant’s Exhibit 14 and the coverage terms, conditions,

limitations and exclusions are incorporated by this reference as they are too lengthy to set forth in this order. 

A summary of the benefits is set forth at Claimant’s Exhibit 14, p. 102. 

 

            4.         *LL testified that he was aware of -QQ-, Inc. and he knew that all of the shareholders/officers,

except for *OO, were only individuals who provided labor services to -MM- and no other companies.  *LL did

not have any ownership interest in -RR-, *PP or -QQ- Inc.  Both Mr. and Mrs. *LL testified that -MM- had no

copy of any contract or other document establishing the relationship with -RR- or -QQ- or *OO.  Every 2

weeks, -MM- would receive a bill from *OO and -MM- would pay the bill.  Then after that, checks would arrive

from *PP/*OO for each of the workers who provided labor services to -MM-.  Both *LL and Val *LL testified

that as part of the process before an individual would begin providing construction labor services at -MM-,

the worker would complete a packet of documents from *OO that included a contract, a waiver of coverage

and other information.  The worker would complete the paperwork in the packet and then Mr. or Mrs. *LL

would give the completed packet back to -*OO without making or retaining a copy of the information.  Once

the *LLs received verification of coverage from -*OO, the worker could start working at -MM-. 

 

            5.         The Claimant testified credibly that he learned of Respondent -MM- as he drove by a sign

advertising employment.  He stopped in and spoke with Val *LL who gave him what he believed was a job

application.  Mrs. *LL testified that Claimant completed the paperwork provided by -RR- and/or *PP and/or -

QQ-, Inc., prior to commencing work.  It is possible that what the Claimant believed to be a job application

was some or all of the paperwork from the packet that -*OO provides to -MM-.  However, since no

documents were offered or entered into evidence, there is no way to know what specific documents were
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completed and signed by the Claimant and which were not.   After he completed paperwork, the Claimant

testified that he brought it in and spoke with *LL, the owner of the company, and they had about 3-4

conversations about the qualifications for the job.  The Claimant testified, and it is found as fact, that he was

not referred to -MM- by any third party or company.  Contrary to the testimony of Mr. and Mrs. *LL that the

Claimant was provided with a full explanation of the work arrangement and insurance/benefits situation, the

Claimant testified credibly that he was not given information regarding a contract with another company or a

waiver of workers’ compensation coverage prior to starting work.  The Claimant had no understanding that

he was a shareholder and an officer in a corporation, and as such, he elected to opt out of workers’

compensation coverage.  He testified credibly that he never received a certificate or any other document

showing his ownership of shares in the corporation.  There was no persuasive evidence that the Claimant

was elected or appointed as an officer in a corporation.  There was no persuasive evidence that the Claimant

ever received compensation or distributions from -QQ-, Inc. in accordance with the scheme set forth in

Respondents’ Exhibit B.  Crediting the Claimant’s testimony over the contrary testimony of the *LLs, it is

found that the Claimant was not provided with a complete explanation of the work arrangement offered by -

MM- along with the waiver of workers’ compensation coverage prior to his work injury. 

 

            6.         The Claimant testified that, per the conversations that he had with *LL, the Claimant would

start working on sheds at $12.50 per hour and then would move up to working on garages on his own at

$16.50 per hour, with the intent that he would focus on garage construction.  The Claimant would be

guaranteed at least 40 hours per week plus overtime during the busy construction months for the company. 

The testimony regarding hours and hourly wage was not contradicted by *LL.  The Claimant testified that he

worked whatever hours *LL requested of the Claimant and showed up for work when *LL told him to arrive. 

On cross examination, the Claimant testified that he worked two 8 hour days and 3 days for approximately 6-

7 hours for a total of approximately 34 hours worked at -MM-.  On the day of his injury, he was injured at

about 9:00am and did not work the rest of the day.  

 

             7.        The Claimant testified that he started working at -MM- on a Tuesday the week before his injury,

which would have been April 7, 2009.  There were no garages available right away so he was asked to work

on sheds with another employee during the first week to see if he would work out.  Although the Claimant

had his own nail gun, *LL did not have the correct nails for the Claimant’s gun and so *LL gave the Claimant

a nail gun to use.  On April 13, 2009, the Claimant was given the plans to work on a garage.  He was in the

process of assembling a garage on the floor while using the nail gun provided by *LL.  He set the nail gun

down and it misfired and a 16-penny nail went completely through his hand.

 

            8.         *LL was not on site at the time of the accident, but his wife-**LL was almost immediately

notified of the Claimant’s injury and she instructed another employee to take the Claimant to Exempla

Lutheran, the closest hospital.  The Claimant stated that-**LL told him to tell the hospital that the Claimant

worked for -RR- since that is the company who they get benefits through.  The Claimant testified that he was

at the hospital for 8 hours.  The Claimant testified that he did not receive a list of at least 2 medical providers

to treat him for his injury. 

 

            9.         At Exempla Lutheran, Dr. Carla Murphy noted that the Claimant’s chief complaint was “nail thru

left wrist via nail gun” and that the Claimant was in constant and severe pain with limited motion in his left

hand.  After consultation with hand surgery specialist Dr. Wilson, the nail was removed from the Claimant’s

hand while he was under conscious sedation.  The wound was cleaned and the hand splinted.  The Claimant

was advised by the emergency room personnel to follow up with Dr. Wilson the following day.  He was

prescribed Augmentin and Percocet (Claimant’s Exhibit 6).                                                                              

                                                                                   

            10.       The Claimant saw Dr. Christopher Wilson of Colorado Hand and Arm, PC on April 14, 2009 for

follow up.  Dr. Wilson noted that the nail, which was removed in the emergency room, went in near the base

of the left thenar area and the tip of the nail was palpable on the dorsal ulnar aspect of the wrist.    Dr. Wilson
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diagnosed that the nail penetrated the carpal tunnel and caused at least a contusion injury to the median

nerve and contusion injuries to multiple flexor tendons.  Dr. Wilson advised the Claimant that he was not to

use his left hand and he was given a wrist splint.  On April 23, 2009, the Claimant continued to report

significant pain to Dr. Wilson with numbness in his middle finger and sensitivity through the carpal tunnel

area.  Dr. Wilson recommended electrical studies to see if there was evidence of the nail penetrating the

median nerve (Claimant’s Exhibit 7, pp. 19-22).  During testimony presented at the hearing, the

Respondents pointed out that on the paperwork for the Claimant’s visits with Dr. Wilson, it states that the

Claimant’s employer is “-RR- Services” (Also see Respondents’ Exhibits E, F and G).    The Claimant

testified credibly that he did not write this information and that the receptionist at the doctor’s office called-

**LL at -MM- who provided the information and the receptionist wrote it in. 

 

            11.       The Claimant testified credibly that approximately 2 weeks after the injury, *LL met the

Claimant at the trout pond near the Claimant’s house and brought paperwork for the Claimant to fill out.  The

Claimant testified that, at that time, he was on painkillers and is not really sure what paperwork *LL gave him

to complete, but he filled out the paperwork and signed whatever *LL asked him to complete.  The paperwork

which was signed at the trout pond was not offered or entered into evidence, so based on the information

from the hearing, there is no way to know what specific paperwork was completed when the Claimant and

*LL met at the trout pond.  To further confuse matters, *LL and-**LL both testified that the meeting between

*LL and the Claimant at the trout pond took place before the Claimant started working and the paperwork

was all completed then.  However, it does not seem logical that the owner of a company would go out of the

way to meet a potential new worker, with no prior connection or relationship, to complete paperwork prior to

starting work at a location near the worker’s residence.  It is more likely that a business owner would require

a new worker to come to the business to complete this paperwork.  However, it would be likely that *LL would

meet the Claimant at the trout pond that was more convenient for the Claimant after the Claimant suffered

an injury and was taking pain medication.  Therefore, the ALJ finds the testimony of the Claimant on the

timing of the “trout pond meeting” more credible and persuasive and it is found as fact that the meeting took

place after the injury.  Moreover, based on the finding that the trout pond meeting occurred after the

Claimant’s injury, it is also more likely that the Claimant did not sign all of the paperwork that -MM- typically

obtains prior to a worker commencing providing services, including any alleged waiver of workers’

compensation. 

 

            12.       At the trout pond meeting, the Claimant testified credibly that *LL told the Claimant to say he

worked for *PP.  The Claimant testified that prior to his accident he had never heard of companies called -

RR-, *PP or -QQ- nor had he met with a man named -*OO.  The Claimant stated that he was not familiar

with -RR- or -*OO or n’s wife “*SS” until after his injury and only in the context of when he was having issues

with receiving timely benefit checks after the injury or noting the name -RR- on the checks.  The Claimant’s

credible testimony on these matters is found as fact. 

 

            13.       On May 11, 2009, Dr. Wilson noted that the Claimant’s electrical studies showed “no nerve

conduction velocity through the portion of the median nerve to the second and third web spaces, but normal

thenar muscle function and normal sensory function elsewhere in the median nerve distribution” at about 1

month post-injury.  Dr. Wilson recommended proceeding with surgery to explore the median nerve through

the left carpal tunnel area and repair injured fascicles (Claimant’s Exhibit 7, p. 23).  The Claimant underwent

micro median nerve repair for his left palm on June 8, 2009 (Claimant’s Exhibit 7, pp. 26-27).  The Claimant

continued to follow up with Dr. Wilson after the surgery.  On June 29, 2009, he reported that he was still in

quite a bit of pain and was feeling depressed about his hand.  The Claimant also reported that “he is having

trouble getting his work comp payments, and is struggling with money” (Claimant’s Exhibit 7, p. 29).  As of

July 21, 2009, the Claimant still had a significant amount of pain and hypersensitivity in the median nerve

distribution.   The Claimant continued with his pain medications and was attending supervised therapy and

also tried electrical stimulation and infrared for his pain.  Dr. Wilson recommended that the Claimant see a

pain management specialist for consideration of blocks “since he is showing some signs of CRPS”
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(Claimant’s Exhibit 7, p. 31).  In follow up on January 12, 2010, Dr. Wilson noted that the Claimant was

seeing Dr. Engen for nerve blocks and Dr. Zimmerman for medication management and that Dr. Engen

recommended an internal nerve stimulator.  Dr. Wilson advised the Claimant that there was likely nothing

that he could do for the Claimant from a surgical standpoint so he did not need to return for follow ups with

Dr. Wilson but will follow up with pain management (Claimant’s Exhibit 7, p. 41). 

 

            14.       The Claimant saw Dr. Phillip L. Engen on August 12, 2009 for a pain management

consultation.  The Claimant reported that after the injury he did not use his hand much and only once the

numbness started to resolve and he regained sensation in his fingertips did the pain increase.  Dr. Engen

notes that the pain seems to follow the median nerve distribution.  The pain is described as “a prickly cactus

feeling with light pressure and then a deeper stabbing with deeper pressure.” Dr. Engen also noted that the

Claimant has “a triple phase bone scan suggestive of diffuse osteopenia.  It could also be suggestive of

complex regional pain syndrome.”  At the time of this visit, the Claimant did not want to have any procedure

or block for the pain, but elected to proceed with conservative treatments of topical and medication

management followed by aggressive physical therapy (Claimant’s Exhibit 8, pp. 68-70).  The Claimant

continued to see Dr. Engen and later did receive never blocks (Claimant’s Exhibit 8, pp. 63-67).  By

December 8, 2009, Dr. Engen noted good progress with physical therapy and good results with sympathetic

block therapy (Claimant’s Exhibit 8, pp. 61-62).  However, by March 11, 2010, it is noted that the Claimant’s

pain is persistent and that although the symptoms are responsive to the block therapy, the pain relief only

lasts 1-2 days.  Dr. Engen notes the Claimant has seen Dr. Barolat who recommends a spinal cord

stimulation trial.  Dr. Engen recommends additional testing including a triple phase bone scan, stress

thermogram and a QSART.  Yet, Dr. Engen notes that these tests are expensive and they have had difficulty

in gaining approval for less expensive treatment so although Dr. Engen believes these tests to be beneficial

he also thinks it will be difficult to obtain approval (Claimant’s Exhibit 8, pp. 58-59).    On a return visit to Dr.

Engen on June 14, 2010, the Claimant reported that the peripheral nerve stimulator recommended by Dr.

Barolat was denied as experimental although no comment was made regarding spinal cord stimulation.  Dr.

Engen continued to assess that the Claimant probably has CRPS, but stress thermogram and QSART

testing would be helpful to rule that in or out. 

 

            15.       On April 20, 2010, Dr. Ron Carbaugh was asked to conduct a psychological evaluation by Dr.

Zimmerman.  Based on testing and clinical assessment, Dr. Carbaugh found that although the Claimant was

frustrated by the ongoing nature of his pain and limitations, he appeared to be motivated to participate in

rehabilitation, improve his function and return to a more normal lifestyle.  Dr. Carbaugh also opined that the

Claimant appeared to have realistic expectations about a recommended peripheral stimulator device and

procedure. 

 

            16.       After the proposed trial of stimulation of the median nerve for the Claimant’s RSD of the hand

was denied, Dr. Barolat recommended a trial of cervical spinal cord stimulation.  The Claimant was referred

to Dr. Bradley Vilims for the trial since Dr. Engen does not perform these (Claimant’s Exhibit 10, p. 81). 

Upon initial evaluation on September 24, 2010, Dr. Vilims noted that “there is positive allodynia and

dysethesia but the pain remains well localized predominantly from the wrist extending into his fingers….in the

distribution predominantly of the median nerve.  There is some small amount of ulnar component as well, but

it has been quite stable.”  The Claimant reported that he has tried Lyrica, Ambien, Vicodin and Cymbalta and

the Lyrica was helpful as was the Vicodin but the Cymbalta was not.  The Lyrica was denied by insurance. 

Dr. Vilims assessed “peripheral median nerve injury secondary to trauma with persistent unresponsive to

treatment neuropathic pain.”  Dr. Vilims noted that the peripheral nerve stimulator trial and implant

recommended by Dr. Barolat would have been the best choice to treat the condition but it was denied by

insurance and so neuromodulation is now an appropriate consideration (Claimant’s Exhibit 11, pp. 91-92). 

On November 19, 2010, Dr. Vilims notes that the spinal cord stimulation trial was also denied by the

insurance company and the insurance company representative recommended stellate ganglion block. 

Although Dr. Vilims advised the Claimant he could do this procedure with little risk, Dr. Vilims also opined
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that he felt it would be of very little benefit (Claimant’s Exhibit 11, p. 90).  The stellate ganglion block

procedure was performed on December 17, 2010 by Dr. Vilims but there was no change in the Claimant’s

symptoms (Claimant’s Exhibit 11, pp. 88-89).   On May 13, 2011, noted that conservative treatment has

failed to resolve the Claimants persistent and severe left hand pain.  Further, the Claimant now reported that

he has begun experiencing similar symptoms in his right hand, although not as significant as on the left.  Dr.

Vilims performed the procedure to insert the percu*SSous spinal cord stimulator trial with a cord stimulator

and an intracanal nerve root stimulator.  Following the procedure, Dr. Vilims noted an excellent initial

response to the initial stimulation neuromodulation treatment (Claimant’s Exhibit 11, pp. 85-86). At a follow

up appointment with the Claimant on May 20, 2011, Dr. Vilims found that “neuromodulation is extremely

effective for his symptoms.”  The percuaneous trial leads were removed and Dr. Vilims recommended

moving forward with permanent implantation of percu*SSous leads with two narrow quad leads placed over

the spinal cord to cover both the left and right upper extremities and a left intra-canal selective nerve root

stimulator (Claimant’s Exhibit 11, p. 84). 

 

            17.       The Claimant testified that he received 2 checks from -MM- as compensation for the time that

he worked for -MM-.  The first check dated 4-23-09 was for $192.00 and the second check dated 4-24-09

was for $91.00 (Claimant’s Exhibit 5).  There is disputed testimony regarding the purpose of the 2 checks

that the Claimant received from -MM-.  Mr. and Mrs. *LL testified that the first check from -MM- was given to

Claimant because he asked for that specific amount of money since he needed it and his benefits had not

kicked in yet.  Mr. and Mrs. *LL testified that the second check was to pay for pain medications that the

Claimant said he needed.  The Claimant was not ever asked to repay the money from the two checks.  The

testimony of the parties is at odds and there was no persuasive corroborating evidence presented by either

party as to the purpose for the 2 checks that the Claimant received from -MM-. 

 

            18.       The Claimant testified that he did not receive compensation from -RR- or -QQ- or *PP for the

wages for the time that the Claimant worked at -MM- from approximately April 7, 2009 to April 13, 2009. 

There were no documents admitted into evidence showing that the Claimant actually received compensation

from -RR- or -QQ- or *PP for the hours he worked at -MM-.  Moreover, Mr. and Mrs. *LL also testified that

they were not sure if -*OO or -RR- or -QQ- or *PP had ever billed -MM- for the work performed by the

Claimant or whether -MM- had then subsequently paid -*OO or -RR- or -QQ- or *PP.  Mr. and Mrs. *LL

testified that they did not have any records of this.  Based on the lack of persuasive evidence demonstrating

that -MM- paid -RR- or -QQ- or *PP, who, in turn, paid the Claimant, it is found as fact that the Claimant did

not actually receive compensation from -RR- or -QQ- or *PP for the wages for the time that the Claimant

worked at -MM- from approximately April 7, 2009 to April 13, 2009.  

 

            19.       The Claimant should have received compensation from some party for the work that he

performed at -MM- and there is no persuasive evidence to establish that the Claimant or any other party

intended or believed that the Claimant was performing construction services at -MM- for no compensation. 

 

            20.       About one month after the injury, the Claimant testified that he started to receive

disability/wage loss benefits in the amount approximately $350.00 per week from Great Fidelity Life

Insurance.  In post-hearing briefs, the Claimant clarified that the weekly payment was $336.00 per week. 

The Claimant has not returned to work since the injury since -MM- had no work available given the

Claimant’s work restrictions.  The Claimant continued to receive wage loss disability benefits until April 11,

2011 when the benefits were terminated due to the policy coverage limits of up to 104 weeks of benefits. 

The Claimant testified that his disability benefits were terminated in April of 2011 in accordance with the

written notice he received from the insurance company (Claimant’s Exhibit 15). 

 

            21.       The medical treatment that the Claimant received up to the date of the hearing was covered by

the American Underwriters insurance policy provided to policyholder -RR-, Inc.  All medical treatment

provided or denied was pursuant to Group Blanket Accident Policy for -RR-, Inc. issued by American
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Underwriters Life Insurance Company (found at Claimant’s Exhibit 14) and by claims representatives

responsible for the administration of benefits under that policy.   

 

            22.       The Claimant testified that as of the date of the hearing, his current symptoms include constant

pain in his left and right hand, swelling, limited use of his left hand and now the symptoms are spreading to

his right hand, and emotional effects including depression. 

 

            23.       The Claimant filed a Worker’s Claim for Compensation with the Division of Workers’

Compensation on April 13, 2011 (Claimant’s Exhibit 1).  The Claimant filed an Application for Hearing and

Notice to Set on July 27, 2011 in this claim endorsing the issues of: Compensability; Medical Benefits-

Authorized Provider; Medical Benefits-Reasonably Necessary; Average Weekly Wage; Disfigurement;

Temporary Total Benefits; Penalties (1) pursuant to §§8-43-304 and 8-43-408 for failure to comply with

C.R.S. §8-44-101 or § 8-44-201; and (2) penalties pursuant to C.R.S. §8-43-304 for failure to timely report

the injury in violation of C.R.S. 8-43-101 and 8-43-103; Other Issues (statutory employer, right to designate

ATP passed to Claimant, Interest on all past-due benefits, piercing of the corporate veil, liability of successor

corporation, mileage reimbursement for medical treatment, underpayment of TTD benefits). 

 
CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (the “Act”), C.R.S. § 8-40-101, et seq., is
to assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. C.R.S. §8-40-102(1), C.R.S.  The claimant shoulders

the burden of proving entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts

in a workers’ compensation case must be interpreted neutrally, neither in favor of the rights of the claimant

nor in favor of the rights of respondents and a workers’ compensation claim shall be decided on its merits.

C.R.S. §8-43-201.

 

                                 1.         The ALJ’s factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Compensability and Employee / Independent Contractor Analysis

                                 1.         To establish entitlement to benefits, the Claimant is required to prove by a preponderance of

the evidence that at the time of the injury that at least one of the Respondents was an “employer” and he

was subject to the provisions of the Act as an “employee” and C.R.S. § 8-41-301(1).  There are two tests for

determining whether a worker is an employee or an independent contractor for the purpose of the Act: the

“control” test, and the “relative nature of the work” test. If either test is satisfied, the worker is an employee. 

Stampados v. Colorado D & S Enterprises, Inc., 833 P.2d 815 (Colo. App. 1992); Dana’s Housekeeping v.
Butterfield, 807 P.2d 1218 (Colo. App. 1990).

                                 2.         However, under the “control” test, any individual performing services for pay for another is

presumed to be an employee, unless the person for whom the services are performed proves that such

individual is free from control and engaged in an independent trade related to the service performed. C.R.S.

§8-40-202(2); Rapouchova v. Frankie’s Installation, W.C. No. 4-630-152 (I.C.A.O. August 17, 2005).  Here, it

is undisputed that the Claimant performed services for pay, constructing sheds and garages for Respondent

-MM-.  While it is not clear that the Claimant actually received wages to which he was entitled, there was no
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persuasive evidence that any party reasonably believed that the Claimant was performing services at -MM-

for no compensation.  The intent and expectation was clearly that the Claimant would be paid for

construction services that he provided.  Therefore, the burden then shifts to Respondent -MM- to establish

that Claimant was independent and free from Respondent’s control by establishing “the individual is free from

control and direction in the performance of the service, both under the contract for performance of service

and in fact and such individual is customarily engaged in an independent trade, occupation, profession, or

business related to the service performed.”   Here, the Claimant was to provide services on a full-time, 40-

hour a week basis with possible overtime for -MM-.  Based on the testimony that the Claimant worked with

another employee for a week to see if he would work out, it is reasonably inferred that *LL retained the right

to terminate the Claimant’s services if the Claimant was not working out.   Moreover, there was no

persuasive evidence presented that the Claimant was independently engaged in the construction of sheds or

garages outside of the work he performed for -MM-.  In fact, prior to his engagement at -MM-, the Claimant

worked Tuff Sheds, another manufacturer of sheds and there was no persuasive evidence presented that the

Claimant was independently engaged, especially in light of the insufficient evidence presented regarding the

actual nature of work performed by either -QQ-, Inc. or -RR-, Inc. 

The second “relative nature of the work” test for determining whether an individual is an employee for

the purposes of the ‘Workers’ Compensation Act of Colorado’ shall be based on the nine criteria found in

section 8-40-202(2)(b)(II) which shall supersede the common law. 

The nine factors set forth in Section 8-40-202(2)(b)(II), C.R.S. to prove independence require that the

person for whom services are performed does not:
 

(A) Require the individual to work exclusively for the person for whom services are performed; except

that the individual may choose to work exclusively for such person for a finite period of time specified in the

document;

(B) Establish a quality standard for the individual; except that the person may provide plans and

specifications regarding the work but cannot oversee the actual work or instruct the individual as to how the

work will be performed;

(C) Pay a salary or at an hourly rate instead of at a fixed or contract rate;

D) Terminate the work of the service provider during the contract period unless such service provider

violates the terms of the contract or fails to produce a result that meets the specifications of the contract;

(E) Provide more than minimal training for the individual;

(F) Provide tools or benefits to the individual; except that materials and equipment may be supplied;

(G) Dictate the time of performance; except that a completion schedule and a range of negotiated and

mutually agreeable work hours may be established;

(H) Pay the service provider personally instead of making checks payable to the trade or business

name of such service provider; and

(I) Combine the business operations of the person for whom service is provided in any way with the

business operations of the service provider instead of maintaining all such operations separately and

distinctly.

A document may satisfy the requirement to prove independence, but a document is not required. 

Even an acknowledged agreement that the parties are calling someone an “independent contractor” and not

an “employee” is not dispositive on the employment status.  A document that complies with § 8-40-
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202(2)(b)(IV), C.R.S., would merely create a rebuttable presumption that claimant is an independent

contractor and not an “employee.” Nevertheless, there is no document in this case that satisfies § 8-40-

202(2)(b)(IV), C.R.S.  While there was a considerable amount of testimony, some of which was clearly

hearsay, about the alleged company practices of -MM- and the existence of other entities such as -QQ-

Company, Inc. and -RR-, Inc., and the somewhat complicated scheme on the part of -MM- to avoid having

any employees for the purposes of workers’ compensation coverage and other payroll withholding

obligations,  neither party produced persuasive documentation (or other evidence) establishing the actual

existence of the corporate entity -QQ-, Inc. or the relationship of the Claimant as a shareholder and/or officer

of  -QQ- and the further relationship with another entity -RR-, Inc.   Nor was any documentation produced to

establish that, as an officer of the corporation, the Claimant opted out of workers’ compensation coverage. 

Nor was there persuasive documentary evidence of a contractual relationship between -MM- and either -QQ-

, Inc. or -RR-, Inc. which established the terms of a contract under which the Claimant, through one or both

of these entities, provided labor services to -MM-.  Moreover, to the extent that some documentation may

have existed which may have established an independent contractor relationship between -MM- and the

Claimant, these mystery documents were more likely executed only after the Claimant’s injury and without

complete understanding of the content and effect of any such documents on the part of the Claimant.  In fact,

the only reliable evidence related to -RR-, Inc. was that this entity was the named policyholder on the Group

Blanket Accident Policy issued by American Underwriters Life Insurance Company which paid for the

Claimant’s medical and disability benefits.  However, while American Underwriters Life Insurance Company

may have deemed the Claimant to be a covered employee under the policy, this is not dispositive to the

determination at hand.  This is especially true in light of the fact that it was found that it was more likely than

not that the Claimant signed documents related to any alleged “employment” by -QQ-, Inc. or -RR-, Inc. only

after his injury.  In light of all of the persuasive evidence this alleged “employment” of the Claimant by these

other entities, rather than -MM-, appears to be a sham. 

 

  Consequently, once you get past the smoke and mirrors in this case, the inquiry turns equally on the

balance of the criteria in section 8-40-202(2)(b)(II), C.R.S.  Section 8-40-202(2)(b)(III) provides, “The

existence of any one of these factors is not conclusive evidence that the individual is an employee.”  The

statute does not require satisfaction of all nine criteria in Section 8-40-202(2)(b)(II), C.R.S., in order to prove

by a preponderance of the evidence that the individual is not an employee.   Nelson v. Industrial Claims
Appeals Office, 981 P.2d 210 (Colo. App. 1998). 

 

            In this case, the balance of factors in section 8-40-202(2)(b)(II), C.R.S. establishes that Claimant was

an employee of Respondent -MM-.  The Claimant provided services exclusively for -MM- and there was no

finite period of time established for performing those services.  Rather, the Claimant reasonably expected to

continue to provide services to -MM- indefinitely for a minimum of 40 hours a week. Additionally, *LL advised

the Claimant when to show up for work and how long to continue working.  *LL and other workers at -MM-

reviewed the Claimant’s work and supervised the Claimant.  The Claimant was to be paid an hourly rate of

$12.50 for shed construction and $16.50 for garage construction.  *LL also appeared to retain the right to

terminate the services of the Claimant at will as indicated by the Claimant’s testimony that he worked the first

week at -MM- with another employee to see if it would work out.  Also, although the Claimant owned a nail

gun, *LL provided the Claimant with a different nail gun since *LL did not have the correct size nails for the

Claimant’s nail gun.   In fact, at the time of the injury, the Claimant was using the nail gun provided by *LL

while working on a garage that he was assigned to build.  It was the misfire from this very tool that caused

the accident. On the other hand, the Claimant did not appear to have more than minimal training from -MM-,

and the method in which the Claimant was to have been paid was a bit circuitous since an outside company

would bill -MM- for the hours the Claimant and other workers at the shop worked, -MM- would pay the

outside company, and then payment checks were to arrive for the workers.  Nevertheless, most of the criteria

set out in § 8-40-202(2)(b)(II) point to Claimant’s status as an employee rather than an independent

contractor and therefore the ALJ finds that Claimant was an employee for the purposes of the Act.

 



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

In addition to establishing that he was an employee, the Claimant must also establish who his

employer was at the time of the injury.  An “employer” is defined by Sections 8-40-203 and 8-40-302 and

includes “every person, association of persons, firm, and private corporation...who has one or more person

engaged in the same business or employment…in service under any contract of hire, express or implied.” 

 
Claimant has established that -MM- was his employer under Sections 8-40-203, C.R.S.  The term

“employer is to be broadly and liberally construed.  Conover v. Industrial Commission, 125 Colo. 388, 244
P.2d 875 (1952).  Claimant performed shed and garage construction services necessary in order for -MM- to
operate its business.  The Colorado Supreme Court has determined in numerous cases that in order to be
excluded from the provisions of the Act, one's employment must be casual, and not in the usual course of
trade, business, profession or occupation of his employer.  Both conditions, casualness and course of
business, must exist for the exclusion to apply. Heckman v. Warren, 124 Colo. 497, 238 P.2d 854 (1951). 
For the employee's work to be in the usual course of the employer's business, it must merely be "of the kind
required in the “employer's business and in conformity with an established scheme or system of doing
business” with reference to employer’s normal operations.  Brogger v. Kezer, 626 P.2d 700 (Colo.App.
1980).  Here, the construction of sheds and garages was clearly necessary for -MM- to operate its business
and *LL even testified that he required additional assistance with construction due to the needs of the
business.  So, the Claimant was an employee and -MM- was an employer with respect to the services
provided by the Claimant constructing sheds and garages. 

 

                                                                                                               1.         Medical Benefits – Authorized Provider
                                                                                                                                                                                        2.          

Respondents are liable for medical treatment reasonably necessary to cure or relieve the employee

from the effects of the injury.  C.R.S. § 8-42-101.  However, the right to workers' compensation benefits,

including medical benefits, arises only when an injured employee establishes by a preponderance of the

evidence that the need for medical treatment was proximately caused by an injury arising out of and in the

course of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d

844, 846 (Colo. App. 2000).  The question of whether a particular medical treatment is reasonable and

necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-
Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden

of proof to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250

(Colo. App. 1990). 

 

Section 8-43-404(5)(a), C.R.S. gives the respondents the right in the first instance to select the

authorized treating physician (“ATP”).  Authorization refers to a physician’s legal status to treat the industrial

injury at the respondents’ expense.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App.

2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. App. 1997). If upon notice of the injury

the employer fails forthwith to designate an ATP, the right of selection passes to the claimant.  Rogers v.
Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  The employer’s obligation to appoint an

ATP arises when it has some knowledge of the accompanying facts connecting an injury to the employment

such that a reasonably conscientious manager would recognize the case might result in a claim for

compensation.  Bunch v. Industrial Claim Appeals Office, 138 P.3d 381 (Colo. App. 2006). 

 

Here the Employer was almost immediately notified of the Claimant’s injury and the wife of the owner

of the company requested that another worker take the Claimant to the hospital.  After the injury, *LL, the

owner of the company met with the Claimant and there were further discussions about the injury.  It was

undisputed that *LL, owner of -MM-, had knowledge of the injury the day that it happened.  There is also a

reasonable inference that *LL of -MM- had continuing knowledge after the Claimant’s injury as a result of

discussions about whether the Claimant could return to work light duty in accordance with physical

restrictions from the Claimant’s physicians.   

 

In this case, because the Respondent *LL was of the belief that he had no obligations under the Act
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and that the Claimant was not his employee, he did not report the injury to the Division of Workers’

Compensation, nor were the typical steps taken in processing a workers’ compensation claim, including, but

not limited to, providing the Claimant with a list of at least two physicians to provide medical care  in

accordance with C.R.S. § 8-43-404(5)(a)(I)(A) and WCRP Rule 8-2.   Since there was no persuasive

evidence presented at the hearing that the Employer complied with WCRP Rule 8-2, the Claimant was

entitled to select an ATP of his own choosing, in accordance with the Act, for the provision of further

reasonable and necessary medical care arising out of the work injury that the Claimant suffered on April 13,

2010.   Here, the emergency room personnel referred the Claimant to Dr. Wilson who performed hand

surgery on the Claimant and provided other reasonable care.  Dr. Wilson, in turn, referred the Claimant to

Dr. Engen and Dr. Zimmerman.  These doctors referred the Claimant to Dr. Barolat who referred the

Claimant to Dr. Vilims and Dr. Vilims provided assessment and treatment.  The Claimant was also properly

referred to Dr. Carbaugh for a psychiatric evaluation.  All of these doctors, provided medical evaluation

and/or treatment pursuant to appropriate referrals from an authorized treating physician.  Of these

physicians, Dr. Wilson has released the Claimant from care and recommended follow up with pain

management specialists since he did not believe there was anything further he could do for the Claimant

surgically.  Dr. Carbaugh and Dr. Barolat have provided evaluations rather than continuing treatment. 

Therefore, Dr. Engen, Dr. Zimmerman and Dr. Vilims are currently authorized treating physicians in this

case. 

 

 
Medical Benefits – Reasonable, Necessary and Related

 

Respondents are liable for medical treatment reasonably necessary to cure or relieve the employee

from the effects of the injury.  C.R.S. § 8-42-101.  However, the right to workers' compensation benefits,

including medical benefits, arises only when an injured employee establishes by a preponderance of the

evidence that the need for medical treatment was proximately caused by an injury arising out of and in the

course of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d

844, 846 (Colo. App. 2000).  The question of whether a particular medical treatment is reasonable and

necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-
Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden

of proof to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250

(Colo. App. 1990). 

 

                                 1.         Treatment is compensable under the Act where it is provided by an “authorized treating

physician.” Kilwein v. Industrial Claim Appeals Office, 198 P.3d 1274 (Colo. App. 2008); Popke v. Industrial
Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  Authorization to provide medical treatment refers to a

medical provider’s legal authority to provide medical treatment to a claimant with the expectation that the

provider will be compensated by the insurer for providing treatment.  Bunch v. Industrial Claim Appeals
Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501

(Colo. App. 1995). 

                                 2.         A claimant “may engage medical services if the employer has expressly or impliedly conveyed

to the employee the impression that the employee has authorization to proceed in this fashion.”  Greager v.
Industrial Commission, 701 P.2d 168, 170 (Colo. App. 1985); see also, Brickell v. Business Machines, Inc.,
817 P.2d 536 (Colo. App. 1990). 

                                 3.         In the rather unusual circumstances of this case, the right of selection passed to the Claimant

as set forth above.  See Rogers v. Industrial Claims Appeals Office, 746, 565 (Colo. App. 1987); see also

Cabela v. ICAO, 198 P .3d 1277 (Colo. App. 2008).  Here, *LL of -MM-, under a belief that he was not the

Claimant’s employer, nonetheless assisted the Claimant with processing paperwork that resulted in the

Claimant receiving treatment at an emergency room, then follow up with Drs. Wilson, Engen, Zimmerman
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and Vilims.  During the course of the treatment received by the Claimant, there were also specific treatments

which were denied by a private insurance carrier under a limited insurance policy as set forth in the Findings

of Fact and in the admitted exhibits.  In any event, the right to select an ATP passed to the Claimant, as set

forth above, and the treatment actually received by the Claimant to this point is found to be related to his

compensable work injury and reasonably necessary to relieve the Claimant from the effects of the April 13,

2010 work injury.  Further, *LL, owner of the sole proprietorship -MM- at the time of the injury, is liable for

future medical treatment that is related to the injury and reasonably necessary to relieve the Claimant from

the effects of the April 13, 2010 work injury pursuant to the Act.

Calculation of Claimant’s Average Weekly Wage

         Under the Colorado's Workers' Compensation Act, the "average weekly wage" is a key “part of the
formula” used to calculate compensation for injured workers, and it is based upon the definition of "wages"
provided at section 8“40-20”(19).  Industrial Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006).  To
determine a claimant’s AWW, the ALJ may choose from two different methods set forth in section 8-42-102.
The first method, referred to as the " default provision," provide“ that an injured employee's AWW " be
calculated upon the monthly, weekly, daily, hourly, or other remuneration which the injured or deceased
employee was receiving at the time of injury." § 8-42-102(2), C.R.S. The default provision in § 8-42-
102(2)(a)-(f), C.R.S lists six different formulas for conducting this calculation.  Per § 8-42-102(5)(a), the
phrase “at the time of injury” in subsection (2) requires the AWW to be determined using the wage earned on
the date of the employee’s accident.  The second method for calculating a claimant’s AWW, referred to as
the "discretionary exception," applies when the default provision will not fairly compute the employee's
AWW.  § 8-42-102(3), C.R.S. In such a circumstance, the ALJ has discretion to compute the AWW of a
claimant in such other manner and by such other method as will, based upon the facts presented, fairly
determine the employee’s AWW.  Benchmark/Elite, Inc. v. *U, 232 P.3d 777 (Colo. 2010).  

The overall objective of calculating AWW is to arrive at a fair approximation of claimant's wage loss

and diminished earning capacity.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993); Ebersbach v.
United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997); Vigil v. Industrial
Claim Appeals Office, 841 P.2d 335 (Colo.App.1992).

Here, the undisputed testimony of the Claimant established that he was to work a 40-hour work week

and he was to be paid $12.50 per hour for constructing sheds and $16.50 per hour to construct garages. 

The intent was to move the Claimant up to garages once work was available.  The first few days that the

Claimant worked on shed construction but on the date of the Claimant’s injury, the Claimant was working on

a garage.  Therefore, the Claimant’s hourly rate for the purpose of calculating AWW is $16.50 and it is found

that he would work a minimum of 40 hours per week.  Testimony and evidence regarding overtime was not

substantiated and speculative.  Therefore the average weekly wage for the Claimant is $16.50 multiplied by

40 hours per week, or $660.00. 

Temporary Disability Benefits
 

                                 1.         To prove entitlement to TTD benefits, the Claimant must prove that the industrial injury caused

a disability lasting more than three work shifts, that he left work as a result of the disability, and that the

disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-

103(1)(a), C.R.S., requires the claimant to establish a causal connection between a work-related injury and a

subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term

disability, connotes two elements: (1) Medical incapacity evidenced by loss or restriction of bodily function;

and (2) Impairment of wage earning capacity as demonstrated by claimant's inability to resume his prior

work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of

disability may be evidenced by a complete inability to work, or by restrictions which impair the claimant's
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ability effectively and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964

P.2d 595 (Colo. App. 1998).  TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-

105(3), C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, supra, namely:

·        The employee reaches maximum medical improvement;

·        The employee returns to regular or modified employment;

·        The attending physician gives the employee a written release to return to regular employment; or

·        The attending physician gives the employee a written release to return to modified employment, such

employment is offered to the employee in writing, and the employee fails to begin such employment.

The phrase "attending physician", as use“ in §8-42-105(3)(c)” C.R.S. 1998, means a physician within the

chain of authorization who assumes care of the claimant.  A physician's status as an attending physician,

when disputed, is a question of fact to be resolved by the ALJ. Popke v. Industrial Claim Appeals Office, 944

O,2d 677 (Colo. App. 1997). 

It is undisputed that the Claimant last worked at -MM- on April 13, 2009, the date of the traumatic

injury to his hand.  He has not worked since that date.  He was provided with work restrictions from his

physician but was told that there was no light duty work at -MM- and so he was not offered any modified

employment, nor has he subsequently returned to regular duty.  Since the initial issuance of work restrictions,

the Claimant’s condition has worsened.  The Claimant has not been provided with a written release to return

to regular employment nor has he reached maximum medical improvement per any of his authorized treating

physicians.  

 

The Claimant is entitled to TTD benefits starting the date of the injury April 13, 2009 ongoing until

terminated by the occurrence of one of the events listed in C.R.S. § 8-42-105(3) or otherwise by law.  Per

C.R.S. § 8-42-105(1), the Claimant shall be paid TTD benefits using an average weekly wage of $660.00

(see above), resulting in a TTD benefit payment of $440.00 per week. 
 

Penalty for Failure to Maintain Workers’ Compensation Insurance
                C.R.S. § 8-43-408 (1) provides: 
            In any case where the employer is subject to the provisions of articles 40 to 47 of this title and at the

time of an injury has not complied with the insurance provisions of said articles, or has allowed the required

insurance to terminate, or has not effected a renewal thereof, the employee, if injured, or, if killed, the

employee's dependents may claim the compensation and benefits provided in said articles, and in any such

case the amounts of compensation or benefits provided in said articles shall be increased fifty percent.
                To be in compliance with the insurance requirements under the Act, an employer must secure
compensation for all employees in one or more of the following ways, which shall be deemed to be
compliance with the insurance requirements of said articles in accordance with C.R.S. § 8-44-101(1):
1.         By insuring and keeping insured the payment of such compensation in the Pinnacol Assurance fund;

2.         By insuring and keeping insured the payment of such compensation with any stock or mutual

corporation authorized to transact the business of workers' compensation insurance in this state. If insurance

is effected in such stock or mutual corporation, the employer or insurer shall forthwith file with the division, in

form prescribed by it, a notice specifying the name of the insured and the insurer, the business and place of

business of the insured, the effective and termination dates of the policy, and, when requested, a copy of the

contract or policy of insurance

3.         By procuring a self-insurance permit from the executive director as provided in § 8-44-201, except for

public entity pools as described in § 8-44-204(3), which shall procure self-insurance certificates of authority

from the commissioner of insurance as provided in § 8-44-204

4.         By procuring a self-insurance certificate of authority from the commissioner of insurance as provided

http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-201&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0&nojumpmsg=0#8-44-204(3)
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0
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in § 8-44-205

            Moreover, “It shall be unlawful, except as provided in §§ 8-41-401 and 8-41-402, for any employer,

regardless of the method of insurance, to require an employee to pay all or any part of the cost of such

insurance.”  C.R.S. § 8-44-101(2).

            In determining whether to impose sanctions for failure to secure insurance, the only issue is whether

or not the employer had insurance in effect in accordance with C.R.S. § 8-44-101(1).  Here, *LL admitted

that he did not have or maintain workers’ compensation insurance at the time of the Claimant’s injury. 

Therefore, any compensation or benefits awarded to the Claimant shall be increased by fifty percent. 

Penalty for Failure to Report Injury
            The Claimant also seeks penalties against *LL d/b/a -MM- pursuant to C.R.S. §8-43-304 for failure to

report the Claimant’s injury pursuant to C.R.S. §§8-43-101 and 8-43-103.  Any such claim for penalties “shall

be filed with the director or administrative law judge within one year after the date that the requesting party

first knew or reasonably should have known the facts giving rise to a possible penalty.”  C.R.S. § 8-43-

304(5).  The Claimant filed a Worker’s Claim for Compensation with the Division of Workers’ Compensation

on April 13, 2011 which contains no request for penalty as this is not information requested by the form.  The

Claimant’s request for penalties was in an Application for Hearing filed on July 27, 2011 with the Office for

Administrative Courts.  Under both C.R.S. §8-43-101 §8-43-103, the employer was to have filed a report of

the injury within 10 days of having notice of the injury.  The employer had notice of the Claimant’s injury

almost immediately after it occurred on April 13, 2009, therefore the report of the injury should have occurred

on or before April 23, 2009.  Both April 13, 2011 and July 27, 2011 are long after the one-year time limit for

filing a claim after the date when the Claimant first knew or reasonably should have known of the facts giving

rise to a possible penalty.  Therefore the Claimant’s request for penalties pursuant to C.R.S. §8-43-304 is

dismissed and denied as time barred. 

Other Claims
The Claimant has requested reimbursement for mileage expenses for medical-related travel pursuant

to C.R.S. §8-43-203(3)(c)(IV).  However, no persuasive evidence or documentation of any medical-related

travel expenses was presented in the oral testimony or in the exhibits admitted into evidence.  While there

are medical records showing attendance at medical appointments in the admitted exhibits, there was no

testimony or documentation to establish that the Claimant incurred any expense in travelling to any of the

various locations.  The Claimant bears the burden of proof to establish the right to specific medical benefits.

HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).  Because no persuasive evidence was

submitted regarding this specific benefit, the Claimant’s request for mileage expenses for medical-related

travel is denied and dismissed. 
 

ORDER

            It is therefore ordered that:

            1.         *LL as the owner of the sole proprietorship -MM- is the employer of the Claimant under the Act

and the Claimant is an employee of *LL as the owner of the sole proprietorship -MM- under the Act.

            2.         The Claimant failed to establish by a preponderance of the evidence that -RR-, Inc. is the

employer of the Claimant under the Act and that the Claimant is an employee of -RR-, Inc.

            3.         The Respondent *LL as the owner of the sole proprietorship -MM- failed to prove by a

preponderance of the evidence that the Claimant was an independent contractor.

            4.         The Respondent *LL as the owner of the sole proprietorship -MM- failed to provide two

designated physicians and the right of selection passed to the Claimant.  Upon referral from an emergency

room physician, the Claimant treated with Dr. Wilson, who in turn referred Dr. Engen, Dr. Zimmerman and

Dr. Vilims.  Dr. Wilson released the Claimant from his care and so referred Dr. Engen, Dr. Zimmerman and

http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-205&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-401&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-402&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0
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Dr. Vilims are currently authorized treating physicians. 

5.         The treatment and evaluations received by the Claimant from Dr. Wilson, Dr. Engen, Dr.

Zimmerman, Dr. Carbaugh and Dr. Vilims to this point is found to be related to his compensable work injury

and reasonably necessary to relieve the Claimant from the effects of the April 13, 2010 work injury.  Further,

*LL, owner of the sole proprietorship -MM- at the time of the injury, is liable for future medical treatment that

is related to the injury and reasonably necessary to relieve the Claimant from the effects of the April 13, 2010

work injury pursuant to the Act.

6.         The average weekly wage for the Claimant is $16.50 multiplied by 40 hours per week, or

$660.00. 

7.         The Claimant is entitled to TTD benefits starting the date of the injury April 13, 2010 ongoing

until terminated until the occurrence of one of the events listed in C.R.S. § 8-42-105(3) or otherwise by law. 

Per C.R.S. § 8-42-105(1), the Claimant shall be paid TTD benefits using an average weekly wage of

$660.00, resulting in a TTD benefit payment of $440.00 per week. 

            8.         The Respondent *LL, owner of the sole proprietorship -MM- did not have insurance in effect in

accordance with C.R.S. § 8-44-101(1) at the time of the Claimant’s injury.  Therefore, any compensation or

benefits awarded to the Claimant shall be increased by fifty percent pursuant to C.R.S. § 8-43-408 (1).

9.         The Claimant’s request for penalties pursuant to C.R.S. §8-43-304 is dismissed and denied as

time barred.

10.       The Claimant’s request for mileage expenses for medical-related travel is denied and

dismissed. 

            11.       The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

            12.       All matters not determined herein are reserved for future determination.

            If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP. You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 13, 2012

 

Kimberly A. Allegretti

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-594-683

 

http://www.colorado.gov/dpa/oac/forms-WC.htm
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PROCEDURAL STATUS
 
            Claimant suffered an admitted industrial injury to her right wrist on August 20, 2003. On July 14, 2004,

Claimant’s ATP placed her at MMI.  Respondent did not file a Final Admission of Liability.  Respondent,

through counsel *R. Atty*, Esq. filed an Application for Hearing on February 11, 2005 (2005 Application).

           

            On the 2005 Application, Respondent endorsed the issues of compensability, relatedness of medical

benefits, and permanent partial disability benefits.  Claimant, through her attorney of record *C. Atty*, Esq.,

filed a Response to Application for Hearing on March 3, 2005 (2005 Response). Claimant endorsed the issue

of permanent total disability benefits (PTD).

           

            Hearing was scheduled for July 11, 2005, on the issues endorsed by Respondent and Claimant. At

hearing, ALJ Bruce Friend only heard the issue of Claimant’s entitlement to maintenance medical benefits.

ALJ Friend, in a 2005 Order, found that Claimant was not entitled to maintenance medical benefits relating to

her left wrist and arm.

           

            The ICAO vacated the ALJ’s 2005 Order in a January 25, 2006, decision. The ICAO held that the

issue of maintenance medical benefits was not ripe for adjudication since MMI was disputed, and the issue

could not be heard by an ALJ until a DIME occurred. The Court of Appeals affirmed the ICAO and found that

the issue of maintenance medical benefits decided by ALJ was not ripe for adjudication.

           

            On April 29, 2010, ALJ Friend presided over hearing on Claimant’s request for attorney’s fees and

costs for Respondent having endorsed an issue on the 2005 Application not ripe for determination.  On June

15, 2010 (2010 Order), ALJ Friend held Respondents shall be assessed the reasonable attorney fees and

costs of the Claimant in preparing for hearing on issues not ripe for determination. 
 

            ALJ Friend ordered Claimant’s counsel to submit an affidavit of attorney’s fees and costs.  Claimant’s

counsel submitted a Motion and Affidavit for Attorney’s Fees on June 23, 2010. Claimant requested

$42,943.35 in fees and costs in preparing for hearing, and an additional $2,200 for defending the matter on

appeal.  The ALJ stated that the 2010 order was not appealable until orders were entered assessing

reasonable attorney’s fees and costs.

            Respondent requested reconsideration of the 2010 Order awarding attorney fees. At a November 2,

2010, hearing, the undersigned ALJ erroneously reconsidered the 2010 Order.  The undersigned ALJ found

in a February 1, 2011, Corrected Order that no assessment of attorney’s fees and costs was warranted.

           

            On Claimant’s Petition to Review, the ICAO reviewed the Corrected Order dated February 1, 2011. In

a July 18, 2011 decision, the I.C.A.O. vacated the February 1, 2011, Corrected Order with instructions on

“remand for a determination of the amount of the attorney fees to be imposed and against whom the fees

should be assessed.” The Court of Appeals declined jurisdiction over the issues contained in the 2010 and

2011 Orders, as well as the ICAO 2011 decision, for lack of a final order. The ALJ issued a Procedural Order

on January 17, 2012, requesting that the parties brief the issue of attorney’s fees and costs.  This Findings of

Fact, Conclusion of Law, and Order on Remand follows.

 

            On February 10, 2012, Claimant objected to Respondent’s post remand brief.  And, on February 27,

2012, Claimant objected to the Statement from –P- on Behalf of –A-.  Claimant’s objections are sustained.

 

ISSUES ON REMAND

            Based on the ICAO Order of July 18, 2011, the following issues are addressed by this order:
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            1.         The amount of attorney fees to be awarded to Claimant for Respondent’s action raising an

issue for hearing which was not ripe for determination; and

            2.         Who the award of attorney’s fees should be assessed against.  

FINDINGS OF FACT

            1.         Counsel for Claimant, *C. Atty*, submitted into evidence at hearing billing records reflecting

that counsel billed 239 hours of attorney time from August 6, 2004, to July 28, 2005, to defend the claim

brought by Respondent raising an issue which was not ripe for determination at hearing.  Counsel charged

$110.00 per hour for total attorney time charges of $26,290.00. 

            2.         Counsel had ten years experience in the practice of law at the time he represented Claimant in

this matter.  Initially, Counsel charged Claimant a contingency fee of 20%.  Subsequently, Counsel

renegotiated the contingency fee to 30%.  Counsel itemized his bill for services rendered in this matter.  No

evidence was presented to challenge the reasonableness of the hourly fee.  Respondent made argument in

a post remand brief that Claimant’s affidavit in support of fees was unreasonable.

            3.         Counsel also utilized 13.25 hours of paralegal time in order to defend against Respondent’s

claim, which raised an issue which was not ripe for hearing.  Counsel’s paralegal charged $88.50 per hour for

total paralegal charges of $1,172.63.  Respondent argues in its post remand brief that Claimant’s paralegal

fees are excessive.  Respondent argues that $59.00 per hour is a reasonable rate of pay for paralegals. 

Respondent presented no evidence in support of this contention. 

            4.         In order to defend against Respondent’s claim raising an issue which was not ripe for hearing,

Claimant retained a vocational expert to address the issue of permanent disability benefits.  Claimant’s

vocational expert charged Claimant $9,349.40 for vocational expert services.  It is found that in order to

avoid waiver of an issue which is ripe for hearing, Claimant was obliged to raise the issue of permanent

disability benefits in her 2005 Response.  Claimant’s retention of a vocational expert to prove her claim of

entitlement to permanent disability benefits is a reasonable cost incurred.

            5.         Claimant also incurred additional expenses related to her counsel’s representation of her in the

claim brought by Respondent.  Counsel incurred costs totaling $6,131.32 for deposition fees, postage and

research fees.  Respondent argues that Claimant’s counsel’s affidavit for attorney fees and costs includes

charges for research performed outside of the relevant period.  This argument was considered and rejected

since the relevant period for purposes of the attorney fees and cost award is the period from August 6, 2004,

the date Respondent filed it first application for hearing on an unripe issue, to July 28, 2005.  Claimant’s

affidavit itemizes research cost during this period.

            6.         Counsel for Claimant did not testify at hearing, but submitted an affidavit that the charges he

incurred in the representation of Claimant were a reasonable and necessary cost of defending Claimant.  *R.

Atty*, opposing counsel in the matter in which Respondent raised an issue, which was not ripe for

determination and had attorneys’ fees assessed under Section 8-43-211(2)(d), C.R.S., credibly testified that

Claimant’s counsel’s charges were reasonable and necessary.  Claimant’s counsel’s affidavit also averred

that these are the charges and costs as reflected in his law firm’s records.

            7.         Respondent, *TT, Inc, is liable to Claimant for attorney’s fees for Claimant’s defense of the

claim brought by Respondent which raised issues which were not ripe for determination.  Respondent is

liable to Claimant for attorney’s fees and costs during the period August 6, 2004, to July 28, 2005, totaling

$42,943.35.

CONCLUSIONS OF LAW
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            1.         Section 8-43-211(1)(d) C.R.S. provides, as follows: "If any person requests a hearing or files a

notice to set a hearing on issues which are not ripe for adjudication at the time such request or filing is made,

such person shall be assessed the reasonable attorney fees and costs of the opposing party in preparing for

such hearing or setting."

            In this case, Respondent alleges that the attorneys’ fees and costs sought by Claimant are not

reasonable. When, as here, a statute providing for a fee award does not provide a specific definition of

“reasonable,” the amount must be determined in light of all the circumstances, based upon the time and

effort reasonably expended by the prevailing party’s attorney. Tallitsch v. Child Support Services, Inc., 926

P.2d 143, 147 (Colo.App. 1996). In awarding attorney fees, a district court may consider (1) the amount in

controversy; (2) the time required to effectively represent the client; (3) the complexity of the action; (4) the

value of the legal services to the client; and (5) the customary practice in the legal community regarding fees

in similar actions. See Fang v. Showa Entetsu Co., 91 P.3d 419, 424 (Colo.App. 2003); Porter v. Castle Rock
Ford Lincoln Mercury, Inc., 895 P.2d 1146, 1150 (Colo.App. 1995); see also Colo. RPC 1.5(a)(3)

(recognizing “the fee customarily charged in the locality for similar legal services” as a factor to consider).

            Claimant provided the following material to support her claim for attorney fees:

•                     an affidavit from Claimant’s counsel, *C. Atty*, averring that the attorney’s fees and costs are

reasonable and are consistent with the costs and fees reflected in his law firm’s records for this

matter;

 

•                     Counsel’s affidavit also avers regarding Claimant’s counsel’s qualifications as a practicing attorney

with 10 years experience; and

 

•                     detailed billing records for the work performed in connection with the action by both the attorney and

paralegal.

         Under the circumstances, Claimant met her prima facie burden of establishing reasonableness by

providing detailed billing records, an affidavit from her counsel, and other supporting documentation. See
Madison Capital Co. v. Star Acquisition VIII, 214 P.3d 557, 561 (Colo.App. 2009) (submitting affidavits from

counsel detailing the work performed and explaining the attorney fees incurred in connection with the matter

was sufficient proof when opposing party presented no evidence to rebut the affidavits demonstrating

reasonableness); Dubray, 192 P.3d at 607 (same).

            No credible or persuasive evidence was presented at hearing that any of Claimant’s attorney’s fees

was unreasonable or improper.  No entry was made by Claimant’s counsel, which was shown to be sloppy or

imprecise.  Furthermore, Respondent claims that it should not be assessed attorneys’ fees for Claimant’s

permanent disability benefits claim.  However, Claimant would not have brought the claim had Respondent

not filed a claim raising an issue, which was not ripe for consideration.  Claimant only came forward raising

the claim for permanent disability benefits so as not to waive her right to raise the claim.  Respondent’s

counsel, *R. Atty*, credibly testified at hearing that Claimant’s claim for permanent disability benefits was

properly raised in response to his 2005 Application.

            Accordingly, it is found and concluded that Claimant shall be awarded attorneys fees totaling

$42,943.35.

            2.         This matter was remanded to the ALJ for consideration of the attorneys’ fee issue.  This

matter, on remand, is captioned is it was originally filed as a claim by Respondent.  The only parties to this

action are Claimant and Respondent, *TT, Inc., a self-insured employer.  Thus, Respondent is the party

against whom attorney’s fee and cost are assessed. 

http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=926+P.2d+143&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=926+P.2d+143&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=91+P.3d+419&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=895+P.2d+1146&scd=CO
http://www.lawriter.net/getCitState.aspx?series=P.3d&citationno=214+P.3d+557&scd=CO
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            Section 8-43-211 (2)(d) provides that any person who brings an issue forward for hearing which is not

ripe for adjudication can be assessed attorneys fees and the cost of preparing for the hearing.

            “Person” is not defined in the Workers’ Compensation Act, but elsewhere in Colorado law where it is

defined the Respondent, *TT, is defined as a person. See e.g. Section 8-76-104(1)(b); Section 8-20.5-

101(11); Section 8-20-201(6); and Section 8-20-802(2).

            It is found and concluded that Respondent, *TT, Inc. is a “person” within the meaning of Section 8-43-

211(2)(d) who raised the issue which was not ripe for determination in this case.   Thus, it is concluded that

the award of $42,943.35 in attorneys’ fees and cost is assessed against Respondent.

            Respondent argues that judgment should be entered against *R. Atty*, Respondent’s attorney.  *R.

Atty* is not a party to this proceeding, though he appeared at hearing and provided testimony.  Judgment

cannot be entered against a person who is not a party to this proceeding.  Therefore, it cannot be determined

in this proceeding that he is liable for the attorney’s fee award.
 

ORDER

            It is therefore ordered On remand that:

            1.         Claimant established a claim for attorney’s fees and costs in the amount of $42, 943.35.

           

            2.         The award of attorney’s fees and costs in the amount of $42,943.35 is assessed against

Respondent, *TT, Inc.

  

            3.         All matters not determined herein are reserved for future determination.

 

            If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed

it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the

above address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-

301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a

Petition to Review, see Rule 26, OACRP. You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  __March 15, 2012_____

Margot W. Jones

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-864-072-02

ISSUES

1.      Compensability of right shoulder injury on July 1, 2011;
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2.      Medical benefits;

3.      TTD from 9/22/11 and continuing;

4.      AWW; and

5.      Offsets for unemployment benefits.

 

STIPULATIONS

1.                  The parties stipulate that Claimant’s AWW is $972.87 exclusive of COBRA benefits.

2.                  The parties stipulate that Dr. John Aschberger and Dr. Christopher Isaacs are authorized

treating physicians.

3.                  Respondents are entitled to the unemployment benefits offset.  Claimant will provide

Respondents with the information and they will agree on the offset.  If the parties cannot agree, they may set

this issue for hearing.

4.                   All other issues reserved.

FINDINGS OF FACT

1.                  Claimant sustained a compensable work related injury to his left and right upper extremities on

December 29, 2009.

2.                  Claimant received treatment from Concentra, Dr. Fox, Dr. Bratman, Dr. Kawasaki, Dr. Updike,

Dr. Isaacs, Dr. Davis, and Dr. Aschberger.

3.                   Dr. Aschberger placed Claimant at MMI on July 6, 2010 with permanent impairment and work

restrictions.

4.                  In September 2010, Claimant underwent right shoulder surgery performed by Dr. Isaacs.

5.                  Dr. Henry Roth performed a Division IME on November 18, 2010 finding that Claimant was not

at MMI and was “only 10 weeks status post right shoulder rotator cuff repair and decompression.”

6.                  On February 14, 2011, Dr. Isaacs discharged Claimant from care stating, “He states the

shoulder is doing great.  He gets an occasional twinge of pain in the left one.  Examination shows excellent

range of motion of both shoulders.  He has good strength.”

7.                  On February 28, 2011, Dr. Aschberger again placed Claimant at MMI and released him to

return to work regular duty.  Dr. Aschberger assigned 7% upper extremity impairment for the right shoulder.

8.                  On March 28, 2011, Dr. Aschberger noted that Claimant had excellent range of motion in his

right shoulder without tenderness, tightness, or irritation.  He felt that Claimant could return to previous work

without difficulty.

9.                  On April 7, 2011, Dr. Roth performed a follow-up Division IME.  Dr. Roth opined that Claimant

reached MMI on February 28, 2011 and sustained 5% right upper extremity impairment, 6% left upper

extremity impairment which converted to 7% whole person impairment.  Dr. Roth noted under physical

examination: “Right shoulder exam is negative for impingement.  Rotator cuff strength is 5/5.  There is no
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discomfort with range of motion.”

10.              On June 21, 2011, Respondents filed a Final Admission of Liability admitting to 7% whole

person impairment.

11.              Claimant returned to work for Employer working full duty without restrictions loading and

unloading trucks, pushing baskets, and filling orders.

12.              On July 1, 2011, Claimant was working for Employer unloading frozen food from a freezer

truck.  Claimant pulled a rack of frozen buns from the truck and felt immediate sharp pain in his right

shoulder.  Claimant’s testimony as to this injury was not refuted by Employer and is credible and persuasive.

13.              Claimant was sent by Employer to Dr. Updike at Concentra Medical Center on July 1, 2011.  In

his office note of that date, Dr. Updike noted that Claimant had “24 hours of right shoulder pain.  This pain

developed after a full day of work with repetitive lifting above chest height.”  Under Assessment, Dr. Updike

stated, “recurrent shoulder pain associated with rotator cuff disease and tendinosis.”  Dr. Updike placed

Claimant under work restrictions and referred Claimant to Dr. Aschberger for treatment.

14.              On July 19, 2011, Claimant was examined by Dr. Isaacs.  Dr. Isaacs noted, “He’s been working

a lot of hours and a lot of heavy work pushing carts at [Employer] when he developed shoulder pain.”  Dr.

Isaacs’ impression was “possible re-tear, right rotator cuff.”  Under Recommendation, Dr. Isaacs stated,

“Since he has such a significant problem before and now has had significant recurrence of his symptoms I’m

recommending repeating his MRI.”

15.              On September 21, 2011, Dr. Aschberger set forth, “Recurrent right shoulder irritation.  I did

assign additional restrictions for [Claimant] with no pushing more than 50 pounds, no repetitive motion, and

no lifting overhead more than 25 pounds.  Those likely are going to permanent for him, given the recurrent

aggravation he has experienced.”

16.              On October 13, 2011, Dr. Aschberger stated, “[Claimant] received additional restrictions from

me on 09/21.  As a result, he could not be accommodated and he has not been working.  He reports

persistent irritation at the right shoulder.”

17.              On October 13, 2011, Dr. Aschberger opined, “I see no indication of a new injury.  There is

likely persistent residual from the previous abnormality and consequences of the surgical intervention.  I

would expect additional improvement over time, but I see no change in [Claimant’s] MMI status.”

18.              Dr. Updike referred Claimant to Dr. Aschberger on July 1, 2011.  Dr. Aschberger referred

Claimant to Dr. Isaacs.  Therefore, these physicians are authorized treating physicians and their treatment is

reasonable and necessary.

19.              Claimant testified that Employer did not offer him work within the restrictions imposed on July

1, 2011 from Dr. Updike.  This testimony was not refuted, is credible and persuasive, and found as fact. 

Claimant has not been able to return to work since this injury and is unable to work as a result of the July 1,

2011 injury to his right shoulder.

CONCLUSIONS OF LAW

1.         The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A Claimant in a workers’ compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the
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evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers’ compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2009.  A workers’ compensation

case is decided on its merits.  Section 8-43-201, supra.

2.         For a claim to be compensable under the Act, a Claimant has the burden of proving that he

suffered a disability that was proximately caused by an injury arising out of and within the course and scope

of employment. §8-41-301 (1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof

of causation is a threshold requirement that an injured employee must establish by a preponderance of the

evidence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846

(Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The question of causation

is generally one of fact for determination by the Judge. Faulkner, 12 P.3d at 846.

3.         The Claimant’s right to compensation initially hinges upon a determination that “at the time of

the injury, the employee is performing service arising out of and in the course of the employee’s

employment.”  C.R.S. § 8-41-301(1)(b).  The “arising out of” test is one of causation which requires that the

injury have its origins in an employee’s work-related functions.  There is no presumption than an injury which

occurs in the course of employment arises out of the employment.  Finn v. Industrial Commission, 165 Colo.

106, 437 P.2d 542 (1968).  The evidence must establish the causal connection with reasonable probability,

but it need not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial
Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity
Co., 124 Colo. 210, 236 P.2d 2993.  A causal connection may be established by circumstantial evidence and

expert medical testimony is not necessarily required. Industrial Commission of Colorado v. Jones, 688 P.2d

1116 (Colo. 1984); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951). 

4.         Compensable injuries involve an “injury” which requires medical treatment or causes disability. 

H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  All results flowing proximately and naturally

from an industrial injury are compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622

(1970). In order to prove causation, it is not necessary to establish that the industrial injury was the sole

cause of the need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the need for

treatment in the sense that there is a direct relationship between the precipitating event and the need for

treatment.  A preexisting condition does not disqualify a claimant from receiving workers' compensation

benefits. Rather, where the industrial injury aggravates, accelerates, or combines with a preexisting disease

or infirmity to produce the need for treatment, the treatment is a compensable consequence of the industrial

injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H
Warehouse v. Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). However,

where an industrial injury merely causes the discovery of the underlying disease to happen sooner, but does

not accelerate the need for the surgery for the underlying disease, treatment for the preexisting condition is

not compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).  

5.         Whether a compensable injury has been sustained is a question of fact to be determined by the

ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo.App.Div. 5 2009).  The weight and credibility

to be assigned expert testimony on the issue of causation is a matter within the discretion of the ALJ.

Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is

subject to conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the

testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968);

Robinson v. Youth Track, supra.

6.         The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc., v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

7.         When determining credibility, the fact finder should consider, among other things, the
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consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and action; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

8.         Claimant sustained a prior admitted injury to his right shoulder on December 29, 2009.  He was

placed at MMI by the DIME physician, Dr. Roth, and assigned a permanent impairment rating.  His treating

physician, Dr. Aschberger, released him to return to his regular job without restrictions in March 2011.  On

March 28, 2011, Dr. Aschberger noted that Claimant had excellent range of motion in his right shoulder

without tenderness, tightness, or irritation.  He felt that Claimant could return to previous work without

difficulty.  Claimant did in fact, return to his regular employment with Employer.  That job required Claimant

to load and unload food from trucks.  Claimant was able to perform this regular job until July 1, 2011 when

he felt immediate pain in the right shoulder while removing frozen buns on a rack from the freezer truck.  He

received medical treatment and placed on work restrictions that prevented him from returning to work.  On

July 19, 2011, Dr. Isaacs’ impression was re-tear of the right rotator cuff.  On September 21, 2011, Dr.

Aschberger’s assessment was recurrent right shoulder irritation.  Although Dr. Aschberger opined on

October 13, 2011 that this was not a new injury but persistent residual from the previous injury, the ALJ finds

and concludes this opinion is not persuasive.  It does not appear from the records submitted into evidence

that Dr. Aschberger was aware of the specific incident on July 1, 2011 that caused immediate pain in the

right shoulder and need for medical treatment. The ALJ concludes that it is more likely true than not that

Claimant sustained an aggravation of his previous right shoulder condition and thus a new injury, on July 1,

2011while working for Employer.

9.         The Respondents are liable for medical treatment which is reasonably necessary to cure and

relieve the effects of the industrial injury.  § 8-42-101 (1)(a), C.R.S. (2009); Snyder v. Industrial Claim
Appeals Office, 942 P .2d 1337 (Colo. App. 1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo.

App. 1995).  Where a claimant’s entitlement to benefits is disputed, the claimant has the burden to prove a

casual relationship between a work-related injury and the condition for which benefits or compensation are

sought.  Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997).   Whether the Claimant

sustained his burden of proof is generally a factual question for resolution by the ALJ.  City of Durango v.
Dunagan, 939 P .2d 496 (Colo. App. 1997). 

10.       Employer referred Claimant to Concentra Medical Center on July 1, 2011.  Claimant was seen

by Dr. Updike on July 1, 2011.  Dr. Updike referred Claimant to Dr. Aschberger on July 1, 2011.  Dr.

Aschberger referred Claimant to Dr. Isaacs.  Therefore, these physicians are authorized treating physicians. 

The treatment Claimant received from these providers is related to the July 1, 2011 right shoulder injury and

is reasonable and necessary.  Respondents are responsible for their expenses as well as their referrals.

11.       To prove entitlement to temporary total disability (“TTD”) benefits, Claimant must prove that

the industrial injury caused a disability lasting more than three work shifts, that he left work as a result of the

disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d

542 (Colo. 1995); City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App.

1997).  C.R.S. § 8-42-103(1)(a) requires the claimant to establish a causal connection between a work-

related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg,
supra. 

12.       Claimant has proven by a preponderance of the evidence that he is entitled to TTD.  Claimant

was provided with work restrictions on July 1, 2011 by Dr. Updike as well as restrictions by Dr. Aschberger

that prevented him from performing his regular job.  Employer did not offer Claimant modified duty.  Claimant

has been unable to work as a direct result of the July 1, 2011 injury to his right shoulder.  Respondents’

attorney indicated in Court that Employer paid Claimant up to and including September 21, 2011.  Therefore,

Claimant is entitled to TTD from September 22, 2011 and continuing until terminated pursuant to statute. 
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ORDER

            It is therefore ordered that:

1.         Claimant sustained a compensable injury to his right shoulder on July 1, 2011.

2.         Respondents shall pay the medical expenses from Concentra Medical Center, Dr. Aschberger,

Dr. Isaacs, and their referrals.

3.         Respondents shall pay Claimant TTD beginning September 22, 2011 and continuing until

terminated pursuant to statute or further order.

4.         Respondents are entitled to an offset for unemployment benefits.  If the parties cannot reach

an agreement on the amount of offset, they may set that issue for hearing.

5.         Claimant’s AWW is $972.87, which does not including COBRA benefits.  Should the AWW

need to be adjusted to include COBRA benefits, the parties may set that issue for hearing.

6.         The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

7.         All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 14, 2012

Barbara S. Henk

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-814-897 & WC 4-842-012

ISSUES

The issues determined herein are compensability of an alleged left knee injury in WC 4-842-012, medical

benefits, and temporary partial disability (“TPD”) benefits.

FINDINGS OF FACT

1.                   On September 20, 2007, claimant began work in the jewelry department for the employer.

 

2.                  Claimant suffered a previous injury to her left knee in March 2003.  She obtained brief

treatment for the left knee.  X-rays of the left knee showed mild osteoarthritis.  Dr. Bowles recommended that
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claimant see an orthopedic surgeon, but claimant did not attend any such appointment.  Apparently, claimant

suffered no further left knee symptoms and obtained no further left knee treatment.

 

3.                  On December 18, 2009, claimant suffered an admitted work injury to her right knee when she

bent down to retrieve something from a display case and suffered the onset of medial knee pain when she

arose.  (WC 4-814-897).

 

4.                  A January 25, 2010, magnetic resonance image (“MRI”) of the right knee did not show any

mensical tear, but it showed increased signal in the medial meniscus as well as osteoarthritis and joint

effusion.  Claimant was referred to Dr. Jinkins, an orthopedic surgeon, who diagnosed bursitis and injected

the bursa.  Claimant underwent physical therapy on the right knee.  Claimant initially suffered an antalgic gait

due to her right knee pain.  Dr. Peterson imposed restrictions on claimant, but she apparently did not return

to any modified duty work at that time.  By March 9, 2010, claimant’s gait abnormality had resolved. 

 

5.                  Claimant remained off work due to her continuing right knee pain.  She received unemployment

insurance benefits commencing March 17, 2010.  The insurer admitted liability for TPD benefits and then for

temporary total disability benefits.

 

6.                  On April 13, 2010, Dr. Jinkins reexamined claimant, who was worse.  Dr. Jinkins referred

claimant for an MRI arthrogram.  The April 14, 2010, MRI showed a partial tear of the medial meniscus as

well as moderate chondromalacia of the medial femoral condyle and medial patella.  Dr. Jinkins

recommended arthroscopic surgery, which was delayed until July 22, 2010.

 

7.                  In approximately May 2010, claimant suffered left knee pain, but she did not report the left

knee pain to any of her providers.  Claimant admitted at hearing that her left knee pain started when she was

off work due to her right knee injury.

 

8.                  On July 22, 2010, Dr. Jinkins performed arthroscopic surgery on the right knee, performing a

partial medial meniscectomy and resecting an osteophyte on the patella.  After surgery, claimant used

crutches and a large brace on the right knee.  Claimant was forced almost to “drag” the right left.  Claimant

then suffered the onset of more severe left knee pain.

 

9.                   On July 29, 2010, Dr. Peterson released claimant to perform sedentary work only.  The

employer did not provide such modified work for claimant, who remained off work through September 6,

2010.

 

10.              On August 30, 2010, Dr. Peterson imposed restrictions of standing or walking for 30 minutes at

one time and sitting 50% of the day.  Dr. Peterson also limited claimant to 15 hours per week.

 

11.              On September 7, 2010, claimant returned to work for the employer for 12 hours per week as a

greeter.  She sat most of the time, but occasionally arose to help a customer. 

 

12.              After surgery, Dr. Jinkins noted that claimant might need Supartz injections in the right knee

due to her arthritis.  On September 14, 2010, Dr. Jinkins reexamined claimant, who was improved.  Dr.

Jinkins noted that claimant might not need the Supartz injections. 

 

13.              Claimant underwent additional physical therapy after surgery.  By September 29, 2010,

claimant demonstrated a normal gait, at least on the right leg.  On September 29, 2010, Dr. Peterson

reexamined claimant, who reported improvement.  He imposed restrictions of standing or walking for no

more than 30 minutes at one time, no squatting, no crawling, and sitting 50% of the time.  Dr. Peterson

apparently imposed no restrictions on the number of hours of work per week.
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14.              On October 29, 2010, Dr. Peterson reexamined claimant, who for the first time reported that

she had suffered left knee pain.  Dr. Peterson concluded that the left knee pain was due to underlying

degenerative joint disease and should be cared for by her own personal physician rather than by the

workers’ compensation provider. 

 

15.              On November 10, 2010, Dr. Jinkins reexamined claimant, who reported that she was much

better, but had suffered left knee pain after the work injury to the right knee.  Claimant reported that the left

knee pain had increased.

 

16.              On November 11, 2010, Dr. Peterson reexamined claimant, who reported that she was not

better and suffered left knee symptoms as a result of delay in treatment for the right knee.  Dr. Peterson

referred claimant back to Dr. Jinkins and released her to return to regular employment without restrictions.

 

17.              On November 24, 2010, the insurer sent Dr. Jinkins a denial of his request for authorization to

treat the left knee.

 

18.              Claimant returned to work for the employer as a cashier in the front of the store, but did not

return to the jewelry department.  Claimant then filed her workers’ compensation claim for a left knee injury. 

(WC 4-842-012).  The employer’s representative, Ms. Lugenbeel, admitted that claimant had reported to the

employer in September 2010 that her left knee pain was due to “overcompensating” for the right knee.

 

19.              On December 1, 2010, Dr. Peterson determined that claimant was at maximum medical

improvement (“MMI”) for her work injury.  He determined 23% impairment of the right leg, released claimant

to return to work without restrictions, and discharged claimant from further care.  He recommended only

over-the-counter medications and home exercises for post-MMI care.

 

20.              On January 3, 2011, the insurer filed a final admission of liability (“FAL”) for TPD benefits

through November 10, 2010, permanent partial disability benefits on the schedule, and for post-MMI medical

benefits.  The Division of Workers’ Compensation instructed the insurer to file an amended FAL.  On January

25, 2011, the insurer filed an amended FAL that denied liability for post-MMI medical benefits.  Claimant

objected to the FAL and requested a Division Independent Medical Examination (“DIME”).  Claimant’s motion

to stay the DIME was granted to await the outcome of the current litigation.

 

21.              On January 7, 2011, the insurer filed a notice of contest in WC 4-842-012.

 

22.              On January 12, 2011, Dr. Jinkins reexamined claimant, who reported that she wanted to work

more hours.  Dr. Jinkins agreed that she was able to work more hours, if the employer had the hours

available. 

 

23.              On February 23, 2011, Dr. Jinkins called the insurer to request authorization of injections of the

right knee.  On March 4, 2011, the insurer denied the request for authorization.

 

24.              On March 10, 2011, Dr. Peterson wrote to respond to questions from the insurer.  Dr. Peterson

concluded that the flare of left knee arthritis was a consequence of the right knee injury.  Dr. Peterson

recommended a left knee MRI and evaluation by Dr. Jinkins, including possible injections.  Dr. Peterson also

reiterated that claimant was still at MMI and that the left knee treatment was post-MMI maintenance

treatment.

 

25.              On March 16, 2011, Dr. Messenbaugh performed a medical record review for the insurer.  Dr.

Messenbaugh concluded that claimant had progression of her preexisting left knee osteoarthritis and that the
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left knee condition was not related to the right knee injury.

 

26.              On April 27, 2011, Dr. Jinkins reexamined claimant, who reported that she was working 40

hours per week and suffering increased bilateral knee pain.  Dr. Jinkins administered a steroid injection in the

right knee.  He recommended that claimant return on another day for an injection in the left knee, but

claimant declined to have any left knee injection.  Dr. Jinkins also imposed a restriction against claimant

working more than five hours per day.

 

27.              Claimant then returned to work for the employer for five hours per day.

 

28.              Dr. Jinkins faxed the insurer a single page request for authorization to administer Supartz

injections in the bilateral knees.  The single page request had no attached medical documentation of the

medical necessity of the treatment.  This was not a completed request for prior authorization of the

injections.

 

29.              On May 4, 2011, Dr. Jinkins provided the insurer with the request for authorization of the

bilateral Supartz injections along with his April 27 medical report.  On May 12, 2011, the insurer sent Dr.

Jinkins a denial of his request for prior authorization, based upon the March 16 report by Dr. Messenbaugh.

 

30.              On May 12, 2011, Dr. Messenbaugh performed an additional medical record review for the

insurer.  He concluded that claimant suffered only a medial meniscal tear, at most, in the 2009 work injury to

the right knee.  He concluded that claimant’s bilateral knee arthritis was not related to the work injury, but

was merely a progression of her preexisting condition.

 

31.              On May 17, 2011, the insurer denied the request for authorization for Dr. Jinkins to inject the

right knee, pursuant to the May 12 report by Dr. Messenbaugh.

 

32.              On August 23, 2011, Dr. Jinkins repeated his recommendation for bilateral knee Supartz

injections.  On September 19, 2011, Dr. Jinkins excused claimant from work entirely due to her increased

knee pain.

 

33.              On September 27, 2011, Dr. Rook performed an independent medical examination for

claimant.  Dr. Rook concluded that claimant had suffered left knee medial pain due to overcompensation

from her right knee injury.

 

34.              Dr. Messenbaugh and Dr. Rook testified by deposition consistently with their reports.  Dr. Rook

explained that the right knee pain altered claimant’s normal gait cycle and caused increased left knee weight-

bearing.  Dr. Rook also noted that fatigue could alter what might appear to be a normal gait and cause the

increased weight-bearing on the left knee.  Dr. Rook reiterated that, but for the right knee injury, claimant

would probably not need left knee treatment at the present time.

 

35.              Dr. Messenbaugh explained that claimant’s bilateral knee osteoarthritis is caused by patellar

malignment, which causes the patellar groove to wear and tear.  He reiterated that claimant’s left knee

condition was a natural progression of her underlying osteoarthritis.  He agreed that claimant absolutely

would have an antalgic gait after her right knee surgery.  He noted, however, that the antalgic gait on the

right knee would not be expected to aggravate the left knee condition and he had never had a patient who

suffered that problem.  He agreed that it was reasonable to inject the right knee and it was reasonable to

perform a MRI on the left knee before determining if injections were reasonable for the left knee.  He

explained that one can currently only assume that claimant has progressed osteoarthritis in the left knee. 

The MRI will clarify the condition of the left knee.  Dr. Messenbaugh agreed that one can suffer temporary

flares of arthritis as a result of excess stress on a joint.  He agreed that, if the left knee condition is related to
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the right knee condition, claimant needs evaluation of her condition before determination of MMI.

 

36.              Claimant has proven by a preponderance of the evidence that she suffered left knee symptoms

as a direct and natural consequence of the admitted right knee injury and surgery in WC 4-814-897. 

Claimant has failed to prove by a preponderance of the evidence in WC 4-842-012 that she suffered a new

separate work injury to her left knee arising out of and in the course of her employment.  The opinions of Dr.

Petersen and Dr. Rook are more persuasive than the opinions of Dr. Messenbaugh concerning the

aggravation of claimant’s left knee condition as a direct and natural consequence of her altered gait resulting

from the right knee injury and surgery.  Even Dr. Messenbaugh admitted that temporary flares of preexisting

arthritis can result from excess stress on a joint.  Claimant clearly suffered preexisting bilateral knee

osteoarthritis, but her left knee was asymptomatic until after her right knee injury.  She suffered at least a

temporary flare of left knee symptoms and requires further medical evaluation and possible treatment.  The

critical factual distinction, one barely addressed by the parties, is whether the left knee aggravation resulted

directly from the right knee problem or whether claimant suffered a left knee aggravation only after returning

to work following the right knee injury.  Claimant’s testimony concerning the exact sequence of events was

very imprecise.  Nevertheless, the preponderance of the record evidence demonstrates that she first suffered

left knee symptoms soon after the right knee injury, when she was off work.  She later suffered increased

symptoms in the left knee soon after the right knee surgery.  As she noted, she had a grossly altered gait due

to the right knee surgery.  She was again off work at that time.  She reported that she suffered a left knee

injury on approximately September 5, 2010.  She apparently did not even return to modified work until

September 12, 2010.  The weight of the evidence is that the left knee symptoms arose due simply to the

altered gait and weight bearing following the right knee surgery.  The left knee symptoms did not arise due to

work for the employer in 2010.  Consequently, claimant did not suffer a second work injury, this time to her

left knee, in WC 4-842-012.  Her left knee symptoms are a natural consequence of the admitted right knee

injury in WC 4-814-897.

 

37.              Claimant has proven by a preponderance of the evidence that the MRI of the left knee is

reasonably necessary to cure or relieve the effects of the work injury in WC 4-814-897.  Dr. Peterson

recommended the MRI to determine if claimant had some other internal derangement of the left knee

besides her preexisting osteoarthritis.  Even Dr. Messenbaugh agreed that the left knee MRI was reasonably

necessary.  Although Dr. Peterson determined that claimant was at MMI for the work injury, he still

recommended the MRI as post-MMI medical maintenance treatment.  Claimant has proven by substantial

evidence that she needs the post-MMI MRI of the left knee. 

 

38.              Dr. Messenbaugh is persuasive that administration of left knee injections is not reasonably

necessary until one has more definitive diagnostic information about claimant’s left knee.  Consequently, the

requested authorization of left knee steroid or hyalgin injections must be denied at the current time.  Claimant

also has failed to prove that the requested injections of the right knee are reasonably necessary to cure or

relieve the admitted work injury to the right knee.  The specific injury noted by Dr. Jinkins and Dr. Peterson

was a medial meniscus tear.  Claimant has failed to prove by a preponderance of the evidence that she also

suffered increased osteoarthritis in the right knee as a result of the right knee work injury. 

 

39.              Claimant has failed to prove by a preponderance of the evidence that she is entitled to TPD

benefits for the period November 10, 2010 through November 26, 2011.  Claimant argues that she had to

use 1,024.95 hours of paid time off to supplement her reduced work hours during that time.  As of November

11, 2010, claimant was no longer temporarily disabled from her regular occupation as a result of her work

injury.  At that time, Dr. Peterson released her to return to regular employment without restrictions.  Claimant

then returned to work as a cashier and eventually the employer provided full-time hours for claimant until

April 27, 2011, when she complained that she worked too many hours and Dr. Jinkins imposed restrictions of

five hours per day.  Consequently, claimant was no longer entitled to TPD benefits from November 11, 2010,

until April 27, 2011.  Secondly, Dr. Peterson determined that claimant was at MMI on December 1, 2010.  Dr.
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Peterson at least initially appeared to determine MMI only for the right knee, but he subsequently reiterated

that claimant was still at MMI even if the left knee was related to the right knee injury.  Finally, even if

claimant were temporarily partially disabled and not at MMI, claimant has not provided clear explanation for

her temporary wage loss for the requested period of time.  She has testified that all of the paid time off was

for one or the other left knee problem, although it appears that, at least initially, she felt that she could work

more hours than she was being assigned.  The printout of her hours worked through March 26, 2011, which

she submitted as evidence, contains handwritten annotations about light duty that make no sense in light of

her return to full-duty work.  They also make no sense in light of her April 27 complaint to Dr. Jinkins that she

had been working 40 hours per week.

 

CONCLUSIONS OF LAW

1.                  Claimant must prove that she is a covered employee who suffered an injury arising out of and

in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office,

12 P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v.
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a

preexisting condition so as to produce disability and a need for treatment, the claim is compensable.  H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and

proximately caused the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337

(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a

preponderance of the evidence.  The facts in a workers’ compensation case are not interpreted liberally in

favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that

which leads the trier-of-fact, after considering all of the evidence, to find that a fact is more probably true

than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a

preponderance of the evidence that she suffered left knee symptoms as a direct and natural consequence of

the admitted right knee injury and surgery in WC 4-814-897.  As found, claimant has failed to prove by a

preponderance of the evidence in WC 4-842-012 that she suffered a new separate work injury to her left

knee arising out of and in the course of her employment.

2.                   Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury, including treatment by authorized providers after MMI.  Section 8-42-

101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan,
860 P.2d 539 (Colo. App. 1992), the Court of Appeals established a two-step procedure for awarding

ongoing medical benefits under Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The court

stated that an ALJ must first determine whether there is substantial evidence in the record to show the

reasonable necessity for future medical treatment. If the claimant reaches this threshold, the court stated that

the ALJ should enter "a general order, similar to that described in Grover."  Respondents then remain free to

contest the reasonable necessity of any specific future treatment.  As found, the insurer initially filed a FAL

for general post-MMI medical benefits in WC 4-814-897, but then subsequently filed an amended FAL that

denied such benefits.  In any event, the insurer has contested the reasonable necessity of the MRI of the left

knee and the injections on either knee.  As found, claimant has proven by a preponderance of the evidence

that the MRI of the left knee is reasonably necessary to cure or relieve the effects of the work injury in WC 4-

814-897.  Also as found, claimant also has failed to prove that the requested injections of the bilateral knees

are reasonably necessary to cure or relieve the effects of the work injury. 

3.                  At hearing, claimant argued that the insurer had failed to make a timely denial of a request for

prior authorization of the bilateral knee injections by Dr. Jinkins and that, therefore, the requested treatment

was deemed to be reasonably necessary and authorized.  In her position statement, however, claimant

makes no argument about WCRP 16 and relies solely on the argument that she proved the reasonable
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necessity of the requested treatment.  In any event, as the insurer argued, the record evidence does not

demonstrate that the insurer had a completed request for prior authorization until May 4, 2011.  The insurer

then denied the request on May 12, 2011, within the seven business day period.

 

4.                  As found, claimant has failed to prove by a preponderance of the evidence that she is entitled

to TPD benefits for the period November 10, 2010 through November 26, 2011.  Claimant argues that she

had to use 1,024.95 hours of paid time off to supplement her reduced work hours during that time.  Claimant

is entitled to TPD benefits only if she proves that she was unable to return to the usual job due to the effects

of the work injury and suffered a temporary partial wage loss due to that inability.  Section 8-42-106, C.R.S.;

see Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392

(Industrial Claim Appeals Office, June 11, 1999).  As found, as of November 11, 2010, claimant was no

longer temporarily disabled from her regular occupation as a result of her work injury.  Consequently,

claimant was no longer entitled to TPD benefits.  Secondly, as found, Dr. Peterson determined that claimant

was at MMI on December 1, 2010, thereby also terminating claimant’s entitlement to any TPD benefits.  The

ALJ has no authority to determine if Dr. Peterson’s MMI determination is correct until the DIME has been

performed.

 

ORDER

            It is therefore ordered that:

1.                   Claimant’s claim for compensation and benefits in WC 4-842-012 is denied and dismissed. 

2.                  In WC 4-814-897, the insurer shall pay for a left knee MRI.

3.                  In WC 4-814-897, claimant’s claim for authorization of steroid and Supartz injections in the

bilateral knees is denied.

4.                  In WC 4-814-897, claimant’s claim for TPD benefits for the period November 10, 2010, through

November 26, 2011, is denied and dismissed.

5.                  All matters not determined herein are reserved for future determination.

6.                  If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see

section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 15, 2012                            /s/ original signed by:__________

Martin D. Stuber

Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-853-602-02

ISSUES

            The issues for determination are compensability, medical benefits, average weekly wage, and

temporary disability benefits.
 

FINDINGS OF FACT

1.                               *UU for many of the last ten years has approached  *VV, the owner of Employer, and

offered to clean Employer’s irrigation ditches in late March or early April, to prepare for the irrigation season

on the farms owned or leased by Employer. In those years that he was hired, *UU would bring one or more

workers to work with him to assist in cleaning the ditches.

2.                              Claimant resides with *UU. *UU speaks Spanish and some English. Claimant speaks only

Spanish. *UU is legally entitled to work in the United States. Claimant is an undocumented worker.

3.                              *UU and Claimant cleaned the ditches for Employer in April 2010. *VV paid *UU $784.00 in

two checks based on the total number of hours worked by *UU and Claimant at $8.00 per hour. Claimant

was not a payee on the checks. *UU paid Claimant in cash for the hours he worked.

4.                              In early April 2011, *UU drove to Employer’s farm. *UU brought Claimant with him.

Claimant stayed near *UU’s pickup truck. *UU spoke to *VV and offered to clean the irrigation ditches. *VV

agreed. *VV and Claimant did not speak to each other. Claimant was not told what he would be paid for the

work he performed. The nature of the relationship between Claimant and Employer was not discussed.

5.                              *VV or one of Employer’s employees tells *UU which ditches to clean. Neither *VV nor his

employees supervise *UU when he is cleaning a ditch.

6.                              On April 5, 2011, *UU and Claimant had finished cleaning one ditch. They were walking

across Employer’s fields when they came across a stack of metal pipes. For reasons that are not clear, *UU

and Claimant stood one of the pipes up and lifted it. The pipe made contact with a power line. Claimant was

electrocuted.

7.                              Claimant was taken by ambulance to a hospital. Claimant received extensive treatment for

electrical burns.

8.                              After the accident, *UU did not want to finish cleaning the ditches on Employer’s farm. *UU

met with *VV and asked to be paid for the 80 hours of work performed in cleaning ditches for Employer. *UU

did not break down the number of hours worked between himself and Claimant, and *VV did not as for such

a breakdown. Employer gave *UU a check payable to *UU for $640.00 for 80 hours of ditch cleaning. Later,

*UU cashed the check and gave some cash to Claimant. Employer did not direct *UU to divide the proceeds

of the check.

CONCLUSIONS OF LAW

In order for an individual to receive worker’s compensation benefits, there must be an

employer/employee relationship. For a person to be considered an employee four factors must be

established: 1) performance of service for another, 2) contract of hire, either express or implied, 3) control

and direction in the performance of services, 4) payment of wages or some negotiated benefit. § 8-40-201 &
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202 C.R.S. Phillips & Phillips, Colorado Workers’ Compensation Practice and Procedure § 4.1 (West 2010).

There was no express or implied contract of hire between Claimant and Employer. Claimant never

met with *VV regarding his cleaning of the ditches. *VV never discussed the cleaning of the ditches with

Claimant. *VV and Claimant never discussed the wages that would be paid to clean the ditches. *VV never

paid Claimant to clean the ditches. *VV never directed *UU to pay Claimant any money for the cleaning of

the ditches.

It is found and concluded that Claimant was not an employee of Employer at the time of the accident.

The claim is not compensable. Other issues are not reached.

ORDER

            It is therefore ordered that the claim is denied and dismissed.

DATED: March 15, 2012

Bruce C. Friend,  ALJ

Office of Administrative Courts

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-791-464-01

PRELIMINARY MATTERS

            The parties elected to forego presentation of witness testimony at the hearing and submitted the

matter on the exhibits with argument presented pursuant to a briefing schedule.  The parties limited the

issues originally endorsed for hearing, reserving any issues not presented for consideration at this hearing. 

ISSUES

            The issues presented for determination were:

            1.         Whether the Respondents have overcome by clear and convincing evidence the DIME opinion

of Dr. Hendrick Arnold regarding the Claimant’s status related to maximum medical improvement (“MMI”).

            2.         Whether the Claimant proved, by a preponderance of the evidence, that thoracic outlet

decompression surgery recommended by Dr. Charles Brantigan for the Claimant’s left side thoracic outlet

syndrome is causally related and reasonably necessary to cure and relieve the effects of the Claimant’s April

26, 2009 industrial injury.

            3.         Whether Claimant has presented substantial evidence to show that future medical benefits are

reasonably necessary to relieve the effects of his injury with respect to his left side thoracic outlet syndrome.

FINDINGS OF FACT

            1.         The Claimant sustained an admitted compensable injury on April 26, 2009 in the course and

scope of his employment with Employer.  He was cleaning a large aircraft and when he exited via a ladder in

inclement weather, he slipped and fell on the first step, falling about 10 to 12 feet.  The Claimant lost

consciousness and suffered injury to both shoulders including dislocation of the left shoulder that was
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reduced by the EMT in the ambulance on the way to the hospital.  The Claimant regained consciousness in

the emergency room.  The Claimant has not returned to work since the date of his accident. 

 

            2.         The Claimant’s medical situation is complicated as a result of a combination of injury to both of

the Claimant’s shoulders along with traumatic injury to the Claimant’s thoracic outlet.  There was no

persuasive evidence in the admitted records that indicated that the Claimant had conditions or symptoms

along these lines prior to his April 26, 2009 injury.  The Claimant received treatment from multiple authorized

treating physicians, including several surgeries followed by considerable conservative care.  This medical

care was paid by Insurer in accordance with a General Admission of Liability filed on May 9, 2009. 

 

            3.         On December 9, 2009, Dr. Charles Brantigan performed first rib resection and brachial plexus

decompression on the Claimant’s right side (Claimant’s Exhibit 2).  Postoperatively, Dr. Brantigan reported to

various other treating physicians that the Claimant’s right thoracic outlet operation was successful

(Claimant’s Exhibits 4, 5, 6, 7, 8 and 9).   

 

            4.         Following the right side thoracic outlet decompression, the Claimant had shoulder repair

surgeries to his right and left shoulders by Dr. Gersoff (Claimant’s Exhibit 10).  In a September 2, 2010 letter

to a Utilization Review Nurse for the claims administration company in this case, it was the opinion of Dr.

Charles Brantigan that,

 

[t]he combination of the thoracic outlet repair and the shoulder repair on the right side has relieved his

symptoms and restored him to the point where he can use his right arm relatively normally.  He still requires

some physical therapy for associated muscle spasm.  On the left side, however, his results have not been so

good, and that is because he is unable to carry out the physical therapy he needs because he occludes the

circulation to his arm in various positions.  He has basically the same thoracic outlet symptoms on the left

side that he had on the right.

 

In the same appeal related to the denial of services for the Claimant, Dr. Brantigan goes on to state that,

“Importantly, the doctors taking care of him here, Dr. Neil Pitzer, Dr. Wayne Gersoff and Dr. Allison Fall, all

agree that he has failed conservative therapy, and it is time to carry out a thoracic outlet decompression on

the left side.”  (Claimant’s Exhibit 10). 

 

            5.         On October 11, 2010, the Claimant saw Dr. Brantigan again with an EMG performed by Dr.

Neil Pitzer and noted that Dr. Pitzer confirmed the diagnosis of lower plexus thoracic outlet syndrome along

with a thermogram from Dr. Conway also supporting Dr. Brantigan’s diagnosis (Claimant’s Exhibit 13). 

 

            6.         In spite of a concerted effort on the part of Dr. Brantigan to appeal the decision of Coventry

Workers’ Comp Services on behalf of Insurer to deny the proposed left side thoracic outlet decompression

surgery, the surgery continued to be denied, based in significant part on the premise that Insurer maintains

that criteria under the Medical Treatment Guidelines promulgated by the Colorado Division of Workers’

Compensation were not all met (Respondents’ Exhibit E, pp. 39-41). 

 

            7.         On November 8, 2010, Jason Lund, MSPT of the Ashbaugh Center for Therapy also joined the

appeal of the denial and wrote to Coventry Workers’ Comp Services, stating,

 

[The Claimant] has had R-sided TOS surgery and has responded very well as evidence suggests with the

documentation of recent EMG, bone scan, stress thermo gram testing.  These tests have also proven his

TOS diagnosis as well as measured the decline on the L.  Furthermore, Dr. Charles Brantigan and I have

also documented objective improvements with [the Claimant] following his TAFFR on his R side.  His current

symptoms and presentation of his L side are identical to his R side prior to surgery that was approved. 

Conservative PT treatment of his L side has not proven to be effective.  [The Claimant] has had severe
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adverse effects from conservative treatment and will only get worse with physical therapy secondary to the

structure of his thoracic outlet.  There is nothing that PT can do for this patient regarding his L side and

surgery appears to be his only and best option to resume any normalcy of his life.  Please use my experience

as an expert in physical therapy of thoracic outlet syndrome and all his PT documentation that has outlined

his decline of L upper quadrant as further evidence to move forward with the surgery. 

 

            8.         On November 8, 2010, the Claimant was also examined by Dr. John Burris for determination of

MMI and an impairment rating.  Dr. Burris noted that following a traumatic injury on April 26, 2009, the

Claimant “had a prolonged course with pain in both shoulders and has undergone 3 surgeries.”  Upon

completion of postoperative rehabilitation for the surgeries performed by Dr. Gersoff, Dr. Gersoff released

him from his care.  However, the Claimant continued to see “numerous providers including physical medicine

specialists Dr. Pitzer and Dr. Fall.  Dr. Pitzer identified thoracic outlet syndrome on the left with EMGs. 

Recent thermogram on 09/13/2010 was negative for CRPS, but was suggestive of neurogenic thoracic outlet

syndrome to the lower trunk.  Triple-phase bone scan was also negative for CRPD.  At this date,

recommended surgery by Dr. Brantigan for left thoracic outlet syndrome has been denied.”  Dr. Burris notes

that the Claimant’s only complaint is “8/10 left upper extremity pain.”  Dr. Burris further reported that the

Claimant “completed conservative care after a successful surgical intervention for a left shoulder dislocation

as well as subsequent surgery to the right shoulder and for right thoracic outlet syndrome.”  Because the left

side thoracic outlet syndrome surgery has been denied, Dr. Burris opines that the Claimant is a maximum

medical improvement (“MMI”).  Dr. Burris assigned a 7% upper extremity impairment rating for the right

shoulder for loss of range of motion that would convert to a 4% whole person impairment.  Dr. Burris

assigned an 18% upper extremity impairment rating for continued pain and loss of range of motion for the

Claimant’s left shoulder which would convert to an 11% whole person impairment.  Combining these values

he arrives at a total whole person impairment of 15%.  In addition, Dr. Burris imposed permanent work

restrictions of no lifting greater than 20 lbs. and recommended 6 months of medication maintenance with Dr.

Fall (Respondents’ Exhibit d).  Based upon Dr. Burris’ report, the Respondents filed a Final Admission of

Liability on December 21, 2010 admitting  for a 7% scheduled impairment for the Claimant’s right upper

extremity and an 18% scheduled impairment for the Claimant’s left upper extremity (Respondents’ Exhibit

A). 

 

            9.         The Claimant disagreed with the findings of Dr. Burris and the Final Admission of Liability and

commenced the DIME process regarding the findings of MMI, permanent impairment, apportionment and

whether the Claimant’s need for thoracic outlet surgery on the left side is reasonable, necessary and a result

of his original accidental injury (Respondents’ Exhibit B).

 

            10.       On July 14, 2011, the Claimant presented to Dr. Hendrick J. Arnold for a Division Independent

Medical Examination.  Dr. Arnold took a comprehensive history from the Claimant regarding what the

Claimant recollected of the injury on April 26, 2009 and his account of the subsequent symptoms he suffered

and the medical treatment he received.  Dr. Arnold noted that the Claimant reported “in the first nine months

after date of loss, he had numbness and tingling in both forearms; both hands throbbed and turned purple;

and both hands were cold, right worse than left to begin with.  He had right greater than left intermittent

swelling at first, and the numbness and tingling was in the ulnar three digits.  He had no strength in either

hand.  He could not squeeze a doorknob or grab anything, for example, a mop.”  The Claimant had a first rib

resection and brachial plexus decompression by Dr. Brantigan on December 9, 2009.  After this operation,

the Claimant reported that he had no more heat/cold issues, purple hand, nor numbness, tingling or

throbbing, in the right upper extremity along with increased strength.  He reported that “his right arm is now

asymptomatic or at least 90 percent better.  He said the surgery made ‘a world of difference.’”  Following this

surgery, the Claimant went to therapy for 18 months and “his left hand was noted to be purple and cold,

much as the right hand had been before surgery.  The left hand had these symptoms before the surgery, but

now it was comparably more noticeable since the right hand was so much better.”  The Claimant reported

that he then underwent shoulder surgery on the left side on January 19, 2010 and on the right side on April
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27, 2010.  The Claimant told Dr. Arnold that “after the second shoulder operation, his left side has gotten

progressively worse” (Claimant’s Exhibit 1; Respondents’ Exhibit C, pp. 13-14).   

 

            11.       Dr. Arnold also conducted a physical examination of the Claimant at the IME on July 14, 2011. 

During this examination, Dr. Arnold recorded grip strength on the right hand going through 4 stations of 55

lbs., 50 lbs., 32 lbs. and 30 lbs.  On the left hand, the recorded grip strengths are markedly lower and were 1

lb., 20lbs., 10 lbs. and 5lbs.  Dr. Arnold noted that while there was a big difference in the grip strengths, he

found them believable (Claimant’s Exhibit 1; Respondents’ Exhibit C, p. 18).  Dr. Arnold noted that during

measurement of range of motion for both the right and left upper extremities, the motions were accompanied

by pain.  On the left side, Dr. Arnold noted that the Claimant’s “hand is dark purple, and this is exacerbated

greatly by motion of the neck and shoulder after they were examined.  There is no doubt about this finding or

the credibility of it.  I see no way that he could voluntarily produce this effect, which comes on within a minute

or two.  His left hand is clearly much colder than the right and this seems to vary” (Claimant’s Exhibit 1;

Respondents’ Exhibit C, pp. 18-19).    In addition to the history and physical examination, in reaching his

conclusions and opinions, Dr. Arnold performed an extensive review of medical records.   Historical medical

records include a diagnosis of right side breast cancer and a hand crush injury in 1993.  Then, there is a

review of the medical records related to the April 26, 2009 injury.  He reviewed the records from Dr. Mark

Failinger and Dr. Gary Hess of Denver-Vail Orthopedics; Dr. Allison Fall and Dr. Neil Pitzer from U.S.

Medical Group; Dr. Cogan at Concentra; Dr. Kevin Reilly, Phys.D.; Dr. Roderick Lamond of Western

Neurological Group; Dr. Christopher Morin and Dr. Charles Brantigan of Charles Brantigan/Christopher Morin

Vascular Surgery; Dr. Wayne Gersoff; Dr. Tania Orzynski; Dr. Timothy Conway; physical therapy records

from December 28, 2009 to February 1, 2010 from Ashbaugh Center for Therapy; and numerous imaging

and testing records. 

 

            12.       In conclusion, Dr. Arnold diagnosed the Claimant with “bilateral vascular thoracic outlet

syndrome.  On the left, this is now well substantiated by physical examination, as well as his objective

testing” but also noting that the Claimant’s history had been confusing.  Dr. Arnold also found that “the right

side is not normal, but is much improved.  By history, his findings on the right resembled the present left,

preoperatively.”  Dr. Arnold also diagnosed, bilateral shoulder impingement syndrome and partial rotator cuff

tears and tendinopathy.  Dr. Arnold also found that the Claimant has bilateral brachial plexopathy.   He

determined that the Claimant is not at MMI and that the Claimant requires left thoracic outlet surgery

(Claimant’s Exhibit 1; Respondents’ Exhibit C, p. 20).

 

            13.           The Respondents did not offer testimony or exhibits subsequent to the date of Dr. Arnold’s

July 14, 2011 DIME report alleging that Dr. Arnold’s findings are in error.  Rather, the Respondents provide

opinions and reports which predate the DIME report in support of the argument that the DIME physician’s

opinions are in error for failure to comply with two of the five guidelines per WRCP 17, Exhibit 3, Thoracic

Outlet Syndrome Medical Treatment Guidelines. 

 

            14.       The Respondents offer the opinion of Dr. John Burris (see paragraph 8, above) and also the

opinion of Dr. Glen Halvorson, a physical medicine and rehabilitation specialist and an electrodiagnostic

medicine practitioner.  Dr. Halvorsen did not meet or perform a physical examination of the Claimant.  Dr.

Halvorsen issued a report on October 28, 2010 on behalf of Coventry Workers’ Comp Services notifying Dr.

Brantigan that the requested left side thoracic outlet surgery would not be certified principally because “the

proposed treatment plan is not consistent with our clinical review criteria” (Respondents’ Exhibit E, p. 39). 

Dr. Halvorsen further commented that “based on the medical reports provided, the request for a Transaxillary

First Rib Resection, Revision of Neck Muscle-Neurolysis, Revision of Arm Nerve-Venolysis…is deemed as

not medically necessary.  There was no data included in the report to support that lower trunk neurogenic

TOS respond well with the aforementioned procedure.  Likewise, there are no objective and clear

documentation regarding the conservative care that the patient already had finished.  It was stated in the

report provided for the functional infrared study that the type of TOS that the patient had on the other side is
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the neurogenic type which usually respond with therapy.”  The opinion of Dr. Halvorsen is not as persuasive

as the opinion of Dr. Arnold since Dr. Halvorsen never examined the Claimant and it is not clear from his

report if Dr. Halvorsen conducted a sufficient review of the Claimant’s relevant medical records prior to

issuing his opinion denying the requested surgery. 

 

            15.       The Respondents contend that the failure of the Claimant to show “three months of

documented active participation in non-operative therapy” and a “presurgical psychiatric or psychological

clearance before surgery may be performed” result in two of five criteria lacking under WRCP 17, Exhibit 3,

Thoracic Outlet Syndrome Medical Treatment Guidelines. 

 

            16.       The Respondents have failed to produce evidence contradicting the DIME physician which is

unmistakable and free from serious or substantial doubt showing it highly probable that Dr. Arnold is in error. 

           

           
CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-101, et seq., C.R.S.,

is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers’ compensation claim shall be decided

on its merits. Section 8-43-201, C.R.S.

 

                                 1.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684

(Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

                                 2.         The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Burden of Proof for Challenging an Opinion on MMI Rendered by a DIME Physician
 

The DIME physician’s findings include his subsequent opinions, as well as his initial report.

Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 (Colo. App. 2005).  The finding of a

DIME physician concerning a claimant’s MMI status or medical impairment rating is binding on the parties

unless it is overcome only by clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and

convincing evidence is that which is “highly probable and free from serious or substantial doubt.”  Thus, the

party challenging the DIME physician's finding must produce evidence contradicting the DIME which is

unmistakable and free from serious or substantial doubt showing it highly probable the DIME physician is

incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); Leming v. Industrial
Claim Appeals Office, 62 P.3d 1015 (Colo. App. 2002). 
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            The Division's Medical Treatment Guidelines, which are contained in Dep't of Labor & Employment

Rule XVII, 7 Code Colo. Regs. 1101-3, were established by the director pursuant to an express grant of

statutory authority. See § 8-42-101(3.5)(a)(II).  The Guidelines are to be used by health care practitioners

when furnishing medical aid under the Workers' Compensation Act. Section 8-42-101(3)(b), C.R.S.2002. 

Thus, the Division's Medical Treatment Guidelines are to be regarded as the accepted professional

standards for care under the Workers' Compensation Act. Hall v. Industrial Claim Appeals Office of State, 74

P.3d 459 (Colo. App. 2003); Rook v. Industrial Claim Appeals Office of State, 111 P.3d 549 (Colo. App.

2005).  However, the Division also recognizes that acceptable medical practice may include deviations from

these guidelines. Hall at p. 461.  Moreover, while the Medical Treatment Guidelines are a reasonable source

for identifying diagnostic criteria, nothing in the Guidelines requires an ALJ to make determinations based on

the Guidelines. Thomas v. Four Corners Health Care, W.C. No. 4-484-220 (I.C.A.O. April 27, 2009). 

Determinations as to a claimant's industrial injury are not controlled by the application of the Guidelines.

Indeed, in making determinations regarding a claim, an ALJ is not bound by any medical opinion, even if it is

unrefuted. Cahill v. Patty Jewett Golf Course and City of Colorado Springs, W.C. No. 4-729-518 (February

23, 2009), citing, Indus. Commission v. Riley, 165 Colo. 586, 591, 441 P.2d 3, 5 (1968); Davison v. Industrial
Claim Appeals Office of State 84 P.3d 1023 (Colo. 2004).

MMI exists at the point in time when “any medically determinable physical or mental impairment as a

result of injury has become stable and when no further treatment is reasonably expected to improve the

condition.”  C.R.S. §8-40-201(11.5), C.R.S.  Under the statute, MMI is primarily a medical determination

involving diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo.

App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A

DIME physician’s findings concerning the diagnosis of a medical condition, the cause of that condition, and

the need for specific treatments or diagnostic procedures to evaluate the condition are inherent elements of

determining MMI.  Mosley v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc.
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a DIME physician’s finding

that a party has or has not reached MMI is binding unless overcome by clear and convincing evidence. 
Whether a party has overcome the Division IME's opinion as to MMI is a question of fact for the ALJ as the
sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5
P.3d 385 (Colo. App. 2000).

 

 A finding that the claimant needs additional medical treatment (including surgery) to improve his

condition by reducing pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. v.
Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals Office,
794 P.2d 1080 (Colo. App. 1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. March

2, 2000).  Similarly, a finding that additional diagnostic procedures which offer a reasonable prospect for

defining the claimant’s condition or suggesting further treatment are warranted would be consistent with a

finding that a Claimant was not at MMI.  Hatch v. John H. Harland Co., W.C. No. 4-368-712 (I.C.A.O. August

11, 2000).  However, the requirement for future medical maintenance which will not significantly improve the

condition or the possibility of improvement or deterioration resulting from the passage of time shall not affect

a finding of MMI per C.R.S. § 8-40-201(11.5), nor does the need for recommended diagnostic testing solely

to assist in the maintenance of a claimant’s condition.  Brownson-Rausin v. Industrial Claim Appeals Office,

131 P.3d 1172 (Colo. App. 2005). 

 

            Based upon a comprehensive and credible history from the Claimant, a physical examination, and an

extensive review of the Claimant’s medical records, Dr. Arnold diagnosed the Claimant with bilateral vascular

thoracic outlet syndrome.  Dr. Arnold noted that the physical examination recorded a marked difference in

the grip strengths of the Claimant’s left and right hand, and valid range of motion measurements also

showing the disparity between the Claimant’s right and left side along with observations that the Claimant’s

hand was dark purple, as exacerbated greatly by motion of the neck and shoulder during testing and

examination, along with verification that the Claimant’s left hand was clearly much colder than the right.  Dr.

Arnold specifically opined that the thoracic outlet syndrome on the left is now well substantiated by physical
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examination, as well as his objective testing. Dr. Arnold also found that “the right side is not normal, but is

much improved.  By history, his findings on the right resembled the present left, preoperatively.”  Dr. Arnold

also diagnosed, bilateral shoulder impingement syndrome and partial rotator cuff tears and tendinopathy.  Dr.

Arnold also found that the Claimant has bilateral brachial plexopathy.   He determined that the Claimant was

not at MMI and that the Claimant requires left thoracic outlet surgery.  While he did not recommend other

treatment modalities in addition to surgery, he did not rule other treatment out either.  Dr. Arnold specifically

addressed the thoracic outlet surgery because he was requested to do this pursuant to the DIME

application.  The fact that he did not address all other treatment options does not necessarily mean that he

found the Claimant was not at MMI only because he required surgery.  Clearly, Dr. Arnold finds this to be the

best and most appropriate option for the Claimant, however, nothing in his DIME report indicates that, short

of surgical intervention, the Claimant has reached MMI.    To the contrary, it is evident that Dr. Arnold does

not believe that the Claimant’s condition is stable and he believes further treatment will improve the

Claimant’s condition and his opinion is based upon a substantial foundation of medical evidence.  In any

event, Dr. Arnold opinion is also clear that the Claimant’s condition would improve through surgical

intervention. 

 

            In seeking to overcome the opinion of the DIME physician Dr. Arnold, the Respondents offered the

opinion of Dr. John Burris and Dr. Glen Halvorson, a physical medicine and rehabilitation specialist and an

electrodiagnostic medicine practitioner who was not one of the Claimant’s treating physicians.  Dr. Halvorsen

did not meet or perform a physical examination of the Claimant.  Dr. Burris reported that the Claimant

completed conservative care after a successful surgical intervention for a left shoulder dislocation as well as

subsequent surgery to the right shoulder and for right thoracic outlet syndrome.  He did not opine as to

whether or not the Claimant had left side thoracic outlet syndrome but neither did he refute the opinions of

the Claimant’s treating physicians who had opined that the Claimant had thoracic outlet syndrome on the left

side.  Nevertheless, because the left side thoracic outlet syndrome surgery has been denied, Dr. Burris

opined that the Claimant was a maximum medical improvement on November 8, 2010.  Dr. Halvorsen had

issued a report on October 28, 2010 on behalf of Coventry Workers’ Comp Services notifying Dr. Brantigan

that the requested left side thoracic outlet surgery would not be certified principally because “the proposed

treatment plan is not consistent with our clinical review criteria.” Dr. Halvorsen further commented that

“based on the medical reports provided, the request for a Transaxillary First Rib Resection, Revision of Neck

Muscle-Neurolysis, Revision of Arm Nerve-Venolysis…is deemed as not medically necessary.  There was no

data included in the report to support that lower trunk neurogenic TOS respond well with the aforementioned

procedure.  Likewise, there are no objective and clear documentation regarding the conservative care that

the patient already had finished.  It was stated in the report provided for the functional infrared study that the

type of TOS that the patient had on the other side is the neurogenic type which usually respond with

therapy.”  The opinion of Dr. Halvorsen is not as persuasive as the opinion of Dr. Arnold since Dr. Halvorsen

never examined the Claimant and it is not clear from his report if Dr. Halvorsen conducted a sufficient review

of the Claimant’s relevant medical records prior to issuing his opinion denying the requested surgery. 

 

            The Respondents nevertheless contend that the failure of the Claimant to show “three months

of documented active participation in non-operative therapy” and a “presurgical psychiatric or psychological

clearance before surgery may be performed” results in two of five criteria lacking under WRCP 17, Exhibit 3,

Thoracic Outlet Syndrome Medical Treatment Guidelines and as a result, Dr. Arnold’s opinion is in error that

the Claimant is not at MMI, since, they argue, the only reason Dr. Arnold finds that the Claimant is not at

MMI is that he requires surgery. 

WCRP 17, Exhibit 3 (G)(2)(b) provides the following criteria for surgical intervention after failed

conservative therapy:

i.     True neurogenic or non-specific TOS: see criteria in the preceding subsection; and
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ii.    A positive upper limb tension test; and

iii.   Failed 3 months of active participation in non-operative therapy including worksite changes; and

iv.    Disabling symptoms interfering with work, recreation, normal daily activities, sleep; and

v.     Pre-surgical psychiatric or psychological clearance has been obtained, demonstrating motivation and

long-term commitment without major issues of secondary gain or other psychological contraindications

for surgery, and with an expectation that surgical relief of pain probably would improve the patient’s

functioning.

 

            The Respondents take issue with Dr. Arnold’s alleged failure to address subsection (iii) and

subsection (v). 

 

            With respect to subsection (iii) and the guideline seeking 3 failed months of active participation in non-

operative therapy including worksite changes, this guideline was considered and addressed in Dr. Arnold’s

analysis.  He reviewed records from Ashbaugh Center for Therapy from December 28, 2009 through

February 1, 2010.  Jason Lund, MSPT of the Ashbaugh Center for Therapy had also opined that the

Claimant had severe adverse effects from conservative treatment and will only get worse with physical

therapy secondary to the structure of his thoracic outlet.  While the guidelines would require 3 months of

active participation in non-operative therapy, where such therapy is contraindicated, a physician should not

be required to pursue criteria which is not likely to have a positive result and, more importantly, may cause

further damage or deterioration.  Whether the Claimant had 3 months of active participation in non-operative

therapy for his left side thoracic outlet syndrome or not (which is not entirely clear from the records, since the

physical therapy from December 28, 2009 through February 1, 2010 likely included therapy related to

Claimant’s other conditions), Dr. Arnold’s opinion would not be invalidated where it was determined that

further physical therapy would be futile and possible harmful. 

 

            As for the requirement of subsection (v), the physicians recommending or supporting the Claimant’s

surgery have not, to date, seen a need for pre-surgical psychiatric or psychological testing.  Based upon the

overwhelmingly favorable results of the right side thoracic outlet decompression surgery that the Claimant

underwent, and the near-identical symptoms and diagnosis of the Claimant’s left side thoracic outlet

syndrome, the physicians likely believed this to be unnecessary.  This is a case where multiple alternative

diagnoses were investigated and pursued through evaluation and testing by numerous treating physicians

and evaluating physicians, including. Dr. Arnold.  In the end, all of the Claimant’s treating physician’s either

support the surgery or do not comment on its reasonableness and necessity.  Even Dr. Burris only notes that

the surgery was denied forming the basis for his opinion that the Claimant was then at MMI.  Dr. Burris did

not opine as to whether he found the recommended surgery to be reasonable, necessary and related to the

Claimant’s industrial injury.  Only Dr. Halvorson (who has not examined the Claimant, and conducted only a

perfunctory review of medical records on behalf of the claims adjustment company utilized by the Insurer)

bases an opinion on the lack of psychiatric or psychological testing.  Based upon the specific facts of this

case, the ALJ will not substitute her judgment for that of the treating or evaluating physicians as to the

necessity of psychiatric or psychological testing.  The Medical Treatment Guidelines are advisory and

educational and are enforceable under the Workers’ Compensation Rules of Procedure, however WCRP 17,

Exhibit 3 (A) specifically notes that “acceptable medical practice may include deviations from these

guidelines, as individual cases dictate.”

 

Based upon the foregoing, the Respondents have failed to meet their burden of establishing that Dr.

Arnold is in error as to the determination that the Claimant was not at MMI.  Thus, Dr. Arnold’s determination

that the Claimant is not at MMI for all conditions related to the April 26, 2009 work injury has not been

overcome by clear and convincing evidence.  Therefore, the Respondents’ application to overcome the DIME
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opinion is denied and dismissed. 

Medical Benefits–Reasonably Necessary and Causally Related
 

Respondents are liable for medical treatment reasonably necessary to cure or relieve the employee
from the effects of the injury.  C.R.S. § 8-42-101.  However, the right to workers' compensation benefits,
including medical benefits, arises only when an injured employee establishes by a preponderance of the
evidence that the need for medical treatment was proximately caused by an injury arising out of and in the
course of the employment. § 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844,
846 (Colo.App.2000).  The evidence must establish the causal connection with reasonable probability, but it
need not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission,
30 Colo. App. 224, 491 P.2d 106 (Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo.
210, 236 P.2d 2993.  Medical evidence is not required to establish causation and lay testimony alone, if
credited, may constitute substantial evidence to support an ALJ’s determination regarding causation. 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial
Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986). 

 
Whether a compensable injury has been sustained is a question of fact to be determined by the ALJ.

Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. Div. 5 2009).  The weight and credibility to
be assigned expert testimony on the issue of causation is a matter within the discretion of the ALJ. Cordova
v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to
conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the testimony.
Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v.
Youth Track, 4-649-298 (ICAO May 15, 2007). 

      Although Respondents are liable for medical treatment that is reasonably necessary to cure and

relieve the effects of the industrial injury, Respondents may, nevertheless, challenge the reasonableness

and necessity of current or newly requested treatment notwithstanding its position regarding previous

medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002),

(upholding employer's refusal to pay for third arthroscopic procedure after having paid for multiple surgical

procedures).  The question of whether a particular medical treatment is reasonable and necessary is one of

fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v.
Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof to establish

the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 

Factual determinations related to this issue must be supported by substantial evidence in the record. Section

8-43-301(8), C.R.S.  Substantial evidence is that quantum of probative evidence which a rational fact finder

would accept as adequate to support a conclusion without regard to the existence of conflicting evidence.

Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 1995).

            Here, Dr. Arnold relying upon the strong recommendation of Dr. Brantigan, as supported by other

treating physicians, determined that the left side thoracic outlet decompression surgery was appropriate. 

The Claimants documented symptoms, reproduced in clinical settings, at physical therapy and during the

Division IME, along with various positive test results, establish a solid basis for the diagnosis of the

Claimant’s left side thoracic outlet syndrome, regardless of any confusion in the earlier stages of the

Claimant’s treatment.   There is no persuasive evidence to suggest that this condition predated his April 26,

2009 injury or that other intervening factors significantly contributed to the development of this condition. 

The Claimant has established by a preponderance of the evidence that he has failed conservative therapy a

thoracic outlet decompression surgery on the left side is reasonable, necessary and related to his work

injury. 

 
ORDER

            It is therefore ordered that:
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1.                     The Claimant is not at MMI for all conditions related to his April 26, 2009 work injury. 

           

2.                     The Respondents’ application to overcome the DIME opinion of Hendrick J. Arnold is

denied and dismissed.

3.                     The Claimant proved by a preponderance of the evidence that the treatment that he

received, and further treatment he now seeks, for his left side thoracic outlet syndrome condition, including,

but not limited to, the left side thoracic outlet decompression surgery recommended by Dr. Brantigan is

reasonable and necessary and related, as it is intended to cure and relieve the Claimant from the effects of

the April 26, 2009 work injury. 

4.                     All matters not determined herein are reserved for future determination.

            If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.  You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 16, 2012

Kimberly  A. Allegretti

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-851-264-01

ISSUES

1.                  Did the Claimant overcome Dr. Wakeshima’s opinion of MMI by clear and convincing

evidence?

2.                  Did the Claimant prove that she is entitled to additional medical care to cure and relieve the

affects of her industrial injury including, although not necessarily limited to, lumbar surgery?

3.                  Did the Claimant prove by a preponderance of the evidence that she is entitled to reasonable

and necessary Grover-type maintenance care?

 

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ makes the following Findings of Fact:

1.                  The Claimant was hired on April 1, 2008 to work as a cook in the Respondent-Employer’s

http://www.colorado.gov/dpa/oac/forms-WC.htm
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restaurant.  The Respondent-Employer operates a department store.  In October of 2010, the Claimant was

working approximately 20-25 hours per week.

2.                  The Claimant’s primary care physician (PCP) is Dr. Cheryl B. Willis, D.O.  On July 23, 1998,

the Claimant was seen by and reported to Dr. Willis that she had a bulging disc in her lumbar spine

secondary to a work accident and had been to a chiropractor, massage therapist and neurologist.  The

Claimant reported that her legs fell asleep.

3.                  On July 30, 1998, Dr. Willis reported that the Claimant was unable to get off of the exam table

because of lumbar pain.  Dr. Willis reported Claimant had prior lumbar symptoms which were less severe

and which were enormously exacerbated by a work accident. 

4.                  The Claimant underwent a lumbar MRI on August 12, 1998.  The radiologist’s impression was

for degenerative disc disease at L4-L5 and L5-S1, negative for herniated nucleus pulposus or spinal

stenosis.  Kidney disease was also reported. 

5.                  On October 27, 2010, the Claimant was seen by Dr. Willis for low back and left leg pain.  The

Claimant reported that the pain was across her back, constant and 9 on a pain scale.  The pain was reported

as shooting down the Claimant’s left leg off and on.  The Claimant could not lay prone.  The Claimant could

not recall doing anything to cause her symptoms such as a fall or strain.  Dr. Willis prescribed Vicodin for

severe pain and Flexeril for muscle spasm. 

6.                   The Claimant returned to Dr. Willis on November 13, 2010, reporting that her back feels worse,

that she was taking Vicodin and Flexeril and could not be in any one position for any length of time.  The

Claimant reported left hip and leg pain with numbness and tingling on the outer left calf.  The Claimant

reported her pain as 7 on the pain scale, but that it had about 15 the prior evening.  Dr. Willis reported a

positive straight-leg raise on the left.  Her assessment was for low back pain with left radiculopathy.  Dr.

Willis continued the Claimant on medications and scheduled her for a lumbar MRI. 

7.                   The Claimant underwent a lumbar MRI at the Pueblo Imagining Center on November 23, 2010

for persistent lumbar pain with left radiculopathy.  She was noted to have lateral disc bulging or shallow disc

herniation into the left neural foramen with adjacent facet joint hypertrophy at L5-S1.  The radiologist

reported severe foraminal stenosis with probable impingement of the foraminal segment of the left L5 nerve. 

Mild degeneration was noted at other lumbar disc levels. 

8.                  The Claimant returned to Dr. Willis on November 29, 2010 reporting that the only way she is

able to function at work was by taking three Vicodin a day.  The Claimant reported continued severe low

back and left leg pain.  Dr. Willis’ assessment was for low back pain with left radiculopathy secondary to left

L5 foraminal stenosis.  Dr. Willis prescribed 90 Vicodin and 90 Flexeril and referred the Claimant to a back

physical therapy program.  The Claimant was referred out for an epidural steroid injection. 

9.                   The Claimant was seen by Dr. Benjamin Massey for lumbar epidural steroid injection on

December 17, 2010.  Dr. Massey’s pre and post operative diagnoses was for L5-S1 herniated nucleus

pulposus, facet hypertrophy, left severe foraminal stenosis, L5 nerve root impingement and radiculitis and

radiculopathy in the back and left lower extremity.  Dr. Massey did a lumbar ESI, which he called “Lumbar

epidural steroid injection #1.” 

10.              In his Consult Note, Dr. Massey reported a history of a fairly progressive onset on pain in the

back radiating all the way down the entire left leg to the bottom of the foot and into the toes without

provocation.  The Claimant reported to Dr. Massey that her pain was just unbearable, above a 10 at its

worse; that it was a sharp, shooting, aching pain associated with almost constant numbness and tingling with

severe pain and weakness in the left leg.  The Claimant also reported increased sweating and muscle
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spasm.  The Claimant reported that at times she would stumble and catch her foot and that standing, lying,

sitting, walking and physical activity all make her symptoms worse.  The Claimant wakes up more than three

times a night due to back pain. 

11.              The Claimant returned to Dr. Willis on January 20, 2011 reporting that she could not lie on her

sides because her left hip was hurting and that her low back was hurting again.  According to Dr. Willis, the

December 17, 2010 epidural injection helped to the point that her back popped when she was walking up

stairs and now it was hurting again.  Dr. Willis’ plan was for the Claimant was to contact Dr. Massey

regarding a second epidural.  The Claimant reported that her appetite was down, she just doesn’t care

anymore and that she is not motivated or concentrating.  Dr. Willis reported that the Claimant’s mood was

low, affect was blunted and that the Claimant was fearful at times. 

12.              *WW was the Claimant’s immediate supervisor at the Employer’s restaurant.  The Claimant told

*WW at the beginning of her shift on February 21, 2011 that she would need to leave work early that day as

she had scheduled an appointment with Dr. Willis so that she could be seen for back pain.  The Claimant

advised *WW that she would need to leave at approximately 3:15 p.m.

13.              Just prior to the time that the Claimant was scheduled to leave work for her appointment with

Dr. Willis, at or about 3:15 p.m. on February 21, 2011, the Claimant sustained a work-related low back injury

when she slipped on a wet floor in the kitchen and her right foot slipped out away from her.  She was able to

catch herself on the counter and prevent a fall.

14.              The Claimant saw Dr. Willis on February 21, 2011 and reported that she fell at work, that she

had severe pain but no numbness, tingling or weakness of the legs.  Dr. Willis’ assessment was for

exacerbation of low back pain.  The Claimant subsequently phoned in and reported her work injury to *WW

and to *XX, the store manager.  An Employer’s First Report of Injury was completed.  Following the subject

accident, the Claimant continued to work performing modified job duties through July 12, 2011.  She missed

a minimal amount of time from work through her MMI date of May 23, 2011, for which she received

temporary partial benefits. 

15.              The Claimant was seen at EmergiCare and followed by Dr. Bradley for claim-related care and

treatment.  On March 11, 2011, Dr. Bradley reported that the Claimant was getting good relief with injections,

that she had been going to physical therapy and had minimal pain when she got up in the morning which

increased throughout the day.  At its worse, the Claimant reported that her pain 6 on a scale of 10.  The

Claimant was working on modified duties 4 hours a day at that time.  Dr. Bradley anticipated MMI to be April

7, 2011. 

16.              The Claimant underwent a repeat lumbar MRI on March 3, 2011, which showed, “No new

change since November 23, 2010.” 

17.              The Claimant underwent repeat lumbar epidural steroid injections on March 23, 2011, which

was performed by Dr. Stephen Ford.     

18.              Dr. Massey performed a repeat epidural steroid injection on May 2, 2011 titled “Lumbar

epidural steroid injection #3.” 

19.              The Claimant was referred by Dr. Bradley to Dr. Henry Roth, an occupational medicine

specialist.  Dr. Roth had previously done a Rule 16 review.  Dr. Roth reported that the Claimant had no

indication of any work-related physiologic disorder.  He noted that the Claimant had a normal thermogram

and EMG/nerve conduction study.  He opined that the Claimant was at MMI as of the date of his evaluation,

May 23, 2011, and further treatment would not be beneficial.  Dr. Roth noted that the Claimant’s physical

examinations were normal, there was no change on the pre and post MRIs and that the EMG/nerve
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conduction study demonstrated that the Claimant’s lower extremity was intact. 

20.              On May 4, 2011, Dr. Roth reports that the Claimant’s work-related accident of February 21,

2011, “did not produce a movement or force likely to have changed underlying anatomy.” and that the

Claimant’s post injury MRI was no different than the prior MRI; that the claimant’s degree of pain and

dysfunction is disproportionate under any circumstance.  The ALJ finds Dr. Roth’s opinion’s as stated above

to be credible

21.              Dr. Bradley saw the Claimant on June 17, 2011 and discharged the Claimant from care.  He

assigned no permanent impairment, restrictions or maintenance care attributable to the subject accident. 

22.              The Claimant applied for a DIME and was seen by Dr. Yusuke Wakeshima on September 6,

2011.  The Claimant reported that her symptoms were primarily in the mid to low back region on the left side

including the left buttocks, lateral hip pain, left posterior thigh pain and leg and foot pain.  The Claimant

reported her pain as 7/10.  The Claimant reported to Dr. Wakeshima that she had pre-existing depression

which has been ongoing for two years.  Dr. Wakeshima reports:

Ms. [CLMT] reports continued low back pain and left leg pain, although somewhat improved after her third epidural

injection . . . Ms. [CLMT] definitely has a pre-existing spinal condition.  This is well documented in her medical

records as well Ms. [CLMT] admitting to that during our interview.  Her MRI of the lumbar spine that was taken on

November 23, 2010 before her work injury when compared to the MRI of March 3, 2011 which occurred after the

work injury was reported as demonstrating no change.  Her electrodiagnostic studies demonstrated no findings of

lumbar radiculopathy and the thermogram study was negative . . . I would conclude that the mechanism of injury re-

exacerbated a previous lumbar radiculopathy pain issue.  I would conclude that it did not cause structural

abnormalities appreciated on her MRI studies.  It may have temporarily inflamed this region . . .  I would suspect

that re-exacerbation of a previously symptomatic area of the spine that responded to an epidural steroid injection

should have reached maximum medical improvement regarding spinal injections by the second epidural steroid

injection.  I, therefore, would conclude that she is at maximum medical improvements in regards to her work-related

injury which I would conclude was a re-exacerbation of her discogenic pain at L5-S1.  I would date the date of

maximum medical improvement to May 23, 2011 where she had completed her electrodiagnostic study which was

negative and had completed her third epidural steroid injection and thermogram study.  I would conclude that her

structural abnormalities appreciated on the MRI studies were pre-existing and any surgery that is to be considered

to correct this issue should not be covered under this Workers’ Compensation claim as it is a pre-existing

condition. 

23.              Respondents filed a Final Admission of Liability on September 21, 2011 consistent with Dr.

Wakeshima’s DIME report.

24.              The Claimant was seen by Dr. Raymond Lilly through her private health insurance on August 2,

2011.  Dr. Lilly reported that the Claimant was having numbness, tingling, pain and weakness in her left leg

that began hurting in October of 2010.  Dr. Lilly reported that. “According to the patient the problem is a result

of nothing.  The onset of symptoms was gradual and progressive.”  Dr. Lilly’s assessment was for morbid

obesity and intervertebral lumbar disc disorder with myelopathy in the lumbar region.  Dr. Lilly’s treatment

recommendations included a lumbar laminectomy and discectomy.  He offered no opinion regarding

causation. 

25.              The ALJ finds that the Claimant has failed to show that it is highly probable that Dr.

Wakeshima’s determination of MMI and relatedness for any surgical procedure is erroneous.  Dr.

Wakeshima’s opinions are consistent with and are supported by the opinions of Drs. Bradley and Roth, who

are both authorized providers.  Dr. Wakeshima has opined that to the extent that the Claimant has a surgical

lesion, this structural abnormality existed and was identified by an MRI done on November 23, 2010, prior to

the Claimant’s work-related injury.  The March 3, 2011 MRI taken after the Claimant’s work-related injury

showed no changes. 
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26.              The ALJ finds the opinions of Dr. Wakeshima, Dr. Bradley and Dr. Roth to be credible as found

herein.

27.              The ALJ finds that the Claimant has failed to demonstrate that it is more likely than not that she

is entitled to maintenance medical care.  Drs. Wakeshima, Roth and Bradley have all opined that to the

extent that the Claimant needed any ongoing care and treatment, such treatment should be considered for

her pre-existing condition.  Dr. Wakeshima did recommend that the Claimant should be weaned off opioids;

however, the medical records showed that the Claimant had been taking pain medication including Vicodin

prior to her subject accident. 

CONCLUSIONS OF LAW

1.                  The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S.

(2008), is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), supra.  The Claimant

shoulders the burden of proving by a preponderance of the evidence that his injury arose out of the course

and scope of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786

(Colo. 1985).  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of

the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.

2.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is

decided on its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that is

dispositive of the issues involved; the Judge has not addressed every piece of evidence that might lead to a

conflicting conclusion and has rejected evidence contrary to the above findings as unpersuasive.  See
Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).

3.                  The Claimant is attempting to overcome Dr. Wakeshima’s opinion that she reached maximum

medical improvement on May 23, 2011.  Inherent in Dr. Wakeshima’s MMI determination is his opinion that

to the extent the Claimant has any structural abnormality for which surgery could be considered; this

condition should not be covered under the Workers’ Compensation as it is pre-existing condition, and that

the Claimant’s work-related accident of February 21, 2011 was nothing more than a temporary exacerbation

of the pre-existing lumbar condition. 

4.                  Dr. Wakeshima’s opinion is supported by Drs. Bradley and Roth, both of whom agree that to

the extent the Claimant sustained any work-related injury, it was nothing more than a temporary

exacerbation of a pre-existing condition.  Further support for Dr. Wakeshima’s opinion is supplied by the

medical records which predate the subject accident, including the November 23, 2010 MRI report and Dr.

Massey’s records from December 17, 2010. 

5.                  The ALJ concludes that the opinions of Dr. Wakeshima, Dr. Bradley, and Dr. Roth are all

credible as stated herein.

6.                  Dr. Wakeshima’s opinion of MMI and inherent opinion of medical relatedness as they relate to

surgery must be overcome by clear and convincing evidence.  Clear and convincing evidence is highly

probable and free from serious or substantial doubt, and the party challenging the DIME physician’s finding
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must produce evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been proved by clear and

convincing evidence if, considering all the evidence, the trier-of-fact finds it to be highly probable and free

from serious or substantial doubt.  Metro Moving $ Storage Co. v. Gussert, supra.  A mere difference of

opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris Indust. of Colorado,

W.C. No. 4-350-36 (ICAO March 22, 2000).

7.                   Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a DIME physician

selected through the Division of Workers’ Compensation shall only be overcome by clear and convincing

evidence.  The enhanced burden of proof reflects an underlying assumption that the physician selected by an

independent and unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim
Appears Office, 961 P.2d 590 (Colo. App. 1998).  The ALJ concludes that the Claimant has failed to present

clear and convincing evidence which would demonstrate that it is highly probable that Dr. Wakeshima erred

in his opinions.    

8.                  The Claimant has failed to demonstrate by a preponderance of the evidence that she is entitled

to maintenance medical care.  The opinions of Drs. Wakeshima, Roth and Bradley do not support the notion

that the Claimant is entitled to additional medical care to maintain her claim-related condition.  The medical

consensus is that the Claimant sustained nothing more than temporary exacerbation of her underlying

condition.  To the extent that the Claimant is in need of additional medical care, that care would be to treat

the Claimant’s underlying pre-existing condition.

ORDER

            It is therefore ordered that:

1.                  The Claimant’s request to overcome the DIME opinion and find that the Claimant is not at

maximum medical improvement is denied and dismissed.

2.                  The Claimant’s request for medical care in the nature of surgery for her back complaints is

denied and dismissed.

3.                  The Claimant’s request for medical care in the nature of Grover-type, post-MMI care is denied

and dismissed.

4.                  All matters not determined herein, and not closed by operation of law, are reserved for future

determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

 

DATE: March 16, 2012 /s/ original signed by:

Donald E. Walsh
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Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-768-024

ISSUES

Ø                  Whether Dr. Papilion’s request for authorization for a patellofemoral arthoplasty is reasonable and

necessary and related to Claimant’s July 25, 2008 work injury.

 

FINDINGS OF FACT

1.         Claimant worked for Employer as a waitress.  She sustained an admitted injury to her left knee

on January 21, 2007.  Dr. Papilion performed arthroscopic knee surgery. Claimant was released to full duty

on August 23, 2007 and placed at MMI.  Claimant returned to work for Employer. 

 

2.         On July 25, 2008, Claimant sustained a second work-related injury to her left knee when she

slipped and fell on a wet floor.  Claimant suffered pain, swelling and bruising.  She was originally treated for

her injury in the emergency department.

           

            3.         After conservative treatment failed, Claimant underwent surgery on April 10, 2009 with Dr.

Papilion.  Dr. Papilion is a board certified orthopedic surgeon. According to the operative report, Dr. Papilion

performed an arthroscopy and patellar chondroplasty with arthrotomy and Fulkerson anterior tibial tubercle

plasty and lateral release. 

 

            4.         Claimant underwent a revision surgery on April 14, 2010. 

 

            5.         Claimant returned to Dr. Papilion on May 17, 2010.  She was four weeks status post revision

tibial tubercle plasty and patellar tendon repair.  She had been doing exceedingly well and progressing in

therapy and was able to do an unassisted straight leg raise without the brace.  She reported to Dr. Papilion

that five days prior in physical therapy, she was asked to do an active extension over a towel roll.  She felt a

pop and had significant increase in pain and developed swelling immediately. 

 

            6.         On June 8, 2010, Claimant underwent a revision surgery to repair the patellar tendon. 

 

            7.         Claimant continued with conservative treatment including injections and physical therapy.  She

continued to complain of  persistent symptoms in the left knee. 

 

            8.         On February 28, 2011, Claimant returned to Dr. Papilion for a follow up visit.  Dr. Papilion noted

that Claimant was still having significant pain with ambulation.  He also made note that Claimant had a

positive grind test.  Dr. Papilion stated “She clearly failed extensive conservative treatment including

arthroscopies tibial tubercle plasty  steroid and Synvisc injections.  She is quite symptomatic.  I believe it is

reasonable to proceed with a patellofemoral arthroplasty . . . I believe this is her only option.”

 

            9.         On June 27, 2011, Dr. Papilion opined, “Moderately severe degenerative osteoarthritis

patellofemoral joint left knee. Healed nonunion tibial tubercle plasty left knee. . . She is clearly failed

conservative treatment.  I believe she is an excellent candidate for a patellafemoral arthtoplasty.”

 

            10.       Claimant underwent an Independent Medical Examination with Timothy S. O’Brien, M.D. at the
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request of Respondents on June 23, 2011.  Dr. O’Brien is a board certified orthopedic surgeon with

experience in knee surgery.  Dr. O’Brien opined that Claimant sustained a minor injury as a result of the July

25, 2008 incident.  Prior to the July 25, 2008 injury, Claimant had previously had a surgery for

chondromalacia.  “She had a prior MRI scan that demonstrated chondromalacia.  The arthroscopy performed

at the time of Dr. Papilion’s surgery demonstrated chondromalacia.  Therefore, the treatment rendered by Dr.

Papilion, subsequent to the July 25, 2008 work injury, which was minor and healed by August 25, 2008, was

causally necessitated by and rendered for her pre-existing long standing patellofemoral chondromalacia”.   

 

            11.       Dr. O’Brien further opined that Dr. Papilion’s current recommendation for surgery “should be

considered causally related to [Claimant’s] pre-existing condition and not the result of a minor contusion

which did not even produce any edema or swelling, or ecchymosis anteriorly, the area upon which she fell,

and thus did not result in any significant aggravation or acceleration of [Claimant’s] pre-existing

patellofemoral degeneration.”  

 

            12.       Dr. O’Brien also stated that “[Claimant] has osteoarthritis of the patellofemoral joint.  This

condition is incurable.  It is progressive relentlessly.  It is age-related.  It is also the result of [Claimant’s]

smoking and her deconditioned state.  [Claimant] has hypermobility of the patellofemoral joint, which is an

indication that she has global lilgamentous laxity.  It is medically probable and highly likely that she also has

vastus medialis obliquus hypoplasia or underdevelopment when compared to the vastus lateralis.  [Claimant]

may also have trochlear groove hypoplasis.  These are the factors that have resulted in her chondromalacia. 

These factors are pre-existing.  They are age related and are also related to her genetic make up”. 

 

            13.       Dr. O’Brien opined that regardless of Claimant’s July 25, 2008 fall, she would still have

chondromalacia which would have been just as advanced now as it would have been had there been no fall. 

Dr. O’Brien found Dr. Papilion’s request for surgery not reasonable or medically necessary. 

 

            14.       Dr. Papilion testified that he initially did not recommend any further surgeries.  However, he

stated that in January and February 2011, it became clear that Claimant was having more symptoms and

pain.  He testified that x-rays showed that there was definitely narrowing of the patellofemoral joint space. 

He stated “So at that point, I felt that she had progressed from chondromalacia to osteoarthritis, or end-stage

chondromalacia which is complete loss of cartilage on the back of the kneecap and have gone on to develop

osteoarthritis”.  (August 4, 2011 Transcript, 25:7-10). 

 

            15.       Dr. Papilion testified that the most telling x-ray that leads him to the conclusion that Claimant

requires this surgery is the tangential view, or merchant view x-rays.  He testified that the merchant view x-

ray that was taken in November 2009 shortly after the work-related injury shows Claimant’s kneecap well

centralized with well preserved joint space.  He testified that the May 17, 2010 merchant view x-ray shows

narrowing of the joint space, although Claimant still has some joint space.  The third x-ray taken on June 27,

2010 shows no joint space.  (August 4, 2011 Transcript, 27:2-12).

 

            16.       Dr. Papilion further testified that “Progression of the chondromalacia to the point where the

cartilage is now gone, there’s bone-on-bone apposition, a definition of osteoarthritis” is what he attributes the

changes in the x-rays to from November 2009 until June 2010. 

 

            17.       Dr. Papilion also testified that the inter-operative arthroscopic pictures taken during Claimant’s

last surgery also reflect that Claimant has no cartilage left in her patellofemoral joint.  “Her radiographs show

that she has severe patellofemoral arthritis and I don’t believe that there’s any other option for her other than

to live with this”.  (August 4, 2011 Transcript, 34:13-15). 

 

            18.       Dr. Papilion disagreed with Dr. O’Brien’s position that Claimant is not a candidate for

patellofemoral arthroplasty but that she has osteoarthritis of the patellofemoral joint that is unrelenting,
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progressive and incurable.  Dr. Papilion stated “… the definition of osteoarthritis is loss of cartilage on that

joint surface, joint space narrowing along with the body tends to make osteophytic spurs or little bone spurs,

that, it’s basically the body’s effort to try and keep the joint from moving, because it hurts so they build up

these little bone spurs that develop over a period of time.  Those are radiographic findings of osteoarthritis. 

The findings that we saw at her arthroscopy where the cartilage was completely denuded from a portion of

the patella, that is Grade 4 chondromalacia which is -- I mean it’s just a continuum of progressive

degenerative process that’s gone on.  And I think that if you have the diagnosis of patellofemoral

osteoarthritis that you’re going to have MRI radiographic and arthroscopic findings of loss of cartilage”. 

(August 4, 2011 Transcript, 38:19-25, 39:1-7).

 

            19.       Dr. Papilion testified that the June 18, 2011 MRI taken of Claimant’s left knee shows that

Claimant has a portion of her knee joint that does not have any cartilage left and where there is bone on

bone contact.  (August 4, 2011 Transcript, 41: 3-15).  Later, Dr. Papilion stated that the MRI report

substantiates that “there’s abnormal cartilage or loss of cartilage on the back of the knee cap”.  (August 4,

2011 Transcript, 42:24-25).

 

            20.       Dr. Papilion testified regarding the difference between osteoarthritis and chondromalacia.  Dr.

Papilion testified that, “It’s basically a continuum.  Chondromalacia technically means ‘soft cartilage’ and

there are different stages to chondromalacia. . .  And it’s just progressive.  Grade 1 is just softening of the

cartilage, there really isn’t a breakdown of the cartilage surface.  Grade 2 is where the cartilage starts to

fibrillate, or with its partial thickness.  Grade 3, there’s more involvement, a larger area and more thickness of

the cartilage involved.  And Grade 4 is where the cartilage is denuded or then there eburnated bone or the

bone is exposed. … osteoarthritis and Grade 4 chondromalacia I think are very similar. . . I couldn’t exactly

say it’s synonymous, but osteoarthritis tends to be more a diffuse problem rather than just chondromalacia. 

But when you lose all the cartilage on a joint and there’s exposed bone-on-bone on both sides, that’s

osteoarthritis”. (August 4, 2011 Transcript, 54:24-25 – 55:1-16).

 

            21.       Dr. Papilion further testified that “She has Grade 4 chondromalacia that has progressed to

bone-on-bone, and yes, I believe she has osteoarthritis of her patellofemoral chondromalacia joint.”  (August

4, 2011 Transcript, 55:19-21).  Dr. Papilion saw that Claimant had full thickness loss of cartilage on a portion

of the joint surface during his last surgery.  (August 4, 2011 Transcript, 57:4-6). 

 

            22.       Dr. Papilion further testified that Claimant requires the surgery and that “the patellofemoral

arthroplasty is a good . . . definitive treatment for what her problem is.” (August 4, 2011 Transcript, 50:12-

13).

 

            23.       Dr. O’Brien’s opinion that Claimant only sustained a minor contusion is not persuasive.  The

records show that Claimant was taken by ambulance to the emergency room at the Medical Center of

Aurora South after the fall.  She was given Fentanyl, a synthetic morphine (August 4, 2011 Transcript 45: 25-

46: 1).  She was also instructed to wear the knee immobilizer, elevate the leg and maintain a sedentary

position (August 4, 2011 Transcript 46: 20-21).  And Claimant subsequently underwent several surgeries for

this injury.

 

            24.       Dr. Eric Stahl, orthopedic surgeon, evaluated Claimant on June 7, 2011.  Dr. Stahl opined that

Claimant has advanced patellofemoral osteoarthritis of the left knee.  He recommended a MRI and stated,

“My recommendation would depend on the results of the MRI, but likely the appropriate treatment would be a

patellofemoral arthroplasty.”

 

            25.       On April 28, 2011, Dr. Robert Watson performed an IME.  He diagnosed Claimant with “Left

knee injury secondary to fall resulting in acute left knee aggravation of chondromalacia patella and

patellofemoral arthritis, status post anterior and lateral release and tibial tubercleplasty x 3.”
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            26.       The ALJ has weighed the totality of the evidence and finds the opinions of Dr. Papilion to be

credible and persuasive and the ALJ credits his opinions.  Dr. Papilion is Claimant’s treating physician and

has provided surgical and conservative treatment for several years.  During his arthroscopic surgery, he saw

that Claimant had full-thickness cartilage loss.  He credibly and persuasively testified that the radiographs

demonstrate a progression from normal patellofemoral joint space to no patellofemoral joint space and bone

on bone contact in Claimant’s patellofemoral joint.  Thus, the surgery recommended by Dr. Papilion is

reasonable and necessary and related to the admitted injury.

    
CONCLUSIONS OF LAW

1.         It is the ALJ's sole prerogative to assess the credibility of the witnesses and the probative value

of the evidence to determine whether the claimant has met his burden of proof.  Dover Elevator Co. v.

Industrial Claim Appeals Office, 961 P.2d 1141 (Colo. App. 1998). 
 

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See, Magnetic Engineering, Inc. v. ICAO,

5 P.3d 385, 389 (Colo.App. 2000).
 

            3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See, Prudential Insurance Co.

v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

 

4.         Inconsistencies, contradictory evidence, and incomplete testimony are not uncommon to

adversary hearings in workers’ compensation claims and it is the ALJ’s sole prerogative as the fact finder to

resolve any inconsistencies in the testimony.  In so doing, the ALJ is free to credit all, part or none of the

testimony of a witness.  Colo. Springs Motors, Ltd. v. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County

Dep’t of Soc. Servs. v. Donn, 865 P.2d 877 (Colo. App. 1993); Biernat v. Valley View Villa, W.C. No. 4-608-

432 (Jan. 12, 2005).  Evidence not specifically credited is presumed to have been rejected.  Magnetic Eng’g,

Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

           

5.         It is generally presumed that the ALJ considered and applied the relevant legal principles. 

Shafer Commercial Seating, Inc. v. Indus. Claim Appeal Office, 85 P.3d 619, 621 (Colo. App. 2003).
 

6.         “The respondents are liable for medical treatment, which is reasonably necessary to cure and

relieve the effects of the industrial injury”.  C.R.S. § 8–42–101(1)(a); see also, Hoffman v. Wal–Mart Stores,

Inc., W.C. No. 4–774–720 (Jan. 12, 2010).  “The question of whether medical treatment is reasonable and

necessary is one of fact for determination by the ALJ”.  Id., citing, Kroupa v. Industrial Claim Appeals Office,

53 P.3d 1192 (Colo. App. 2002).

 

7.         “The claimant bears the burden of proof to establish the right to specific medical benefits”. 

Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 2010), citing HLJ Management Group, Inc.

v. Kim, 804 P.2d 250 (Colo. App. 1990).
 
            8.         Claimant has the burden of proving that requested medical treatment is reasonable, necessary

and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) provides the following directive on this

issue: “Every employer . . . shall furnish such medical [treatment]. . . as may reasonably be needed at the

time of the injury or occupational disease and thereafter during the disability to cure and relieve the
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employee from the effects of the injury”.

            9.         The ALJ has weighed the totality of the evidence and finds the opinions of Dr. Papilion to be

credible and persuasive and the ALJ credits his opinions.  Dr. Papilion is Claimant’s treating physician and

has provided surgical and conservative treatment for several years.  During his arthroscopic surgery, he saw

that Claimant had full-thickness cartilage loss.  He credibly and persuasively testified that the radiographs

demonstrate a progression from normal patellofemoral joint space to no patellofemoral joint space and bone

on bone contact in Claimant’s patellofemoral joint.  Dr. Papilion has recommended patellofemoral

arthroplasty.  Claimant has proven by a preponderance of the evidence that this surgery is reasonable and

necessary and related to the admitted injury.

ORDER

            It is therefore ordered that:

1.         Claimant’s request for authorization for patellofemoral arthroplasty recommended by Dr.

Papilion is reasonable and necessary and related to the admitted injury.  Respondents shall pay for this

surgery.

 

2.         All matters not determined herein are reserved for future determination.

DATED:  March 16, 2012

Barbara S. Henk

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-819-841-01

ISSUES

1.                   Medical benefits: whether Claimant’s arthroscopic shoulder surgery is reasonable and

necessary.

 
STIPULATIONS

 
The parties stipulated to the following at the hearing:

 

a)      Average Weekly Wage remained at the admitted wage rate of $1,098.65.

b)      Issue of penalties withdrawn.

c)      Eric E. Young, M.D., would be authorized to perform the arthroscopic surgery, if surgery so ordered, then

Claimant would return to Concentra Medical Center for follow-up care.

FINDINGS OF FACT

1.                  On November 14, 2008, the Claimant was employed by Employer as a heavy equipment

mechanic.

2.                  The Claimant injured his right shoulder while stepping into a backhoe loader on November 14,
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2008.  While holding onto the loader’s handle, he slipped on the greasy floor, putting all of his body weight

on his right shoulder.  He reported the injury to his supervision and received six months of physical therapy at

Concentra.  At that time surgery was mentioned, but Claimant did not want surgery because of the risks.  He

was released to full duty.

3.                  A year later, Claimant reinjured his shoulder and reported it to his supervisor.  The insurer sent

him back to Concentra where he saw Dr. Rosalinda Pinerio who placed him on modified duty.  Claimant’s

shoulder did not improve by the follow-up examination and he was sent for a second opinion. 

4.                  On July 28, 2010, Dr. Timothy Sandell performed a Division Independent Medical Evaluation

(DIME).  Dr. Sandell opined that the Claimant’s shoulder symptoms were work related and he was not at

maximum medical improvement (MMI).

5.                  On December 9, 2010, Dr. Sean Grey recommended surgery.  On February 2, 2011, Dr. Grey

performed an arthroscopic subacromial decompression and distal clavicle resection.

6.                  The day after surgery the Claimant’s right arm “locked up” while using the continuous passive

motion (CPM) machine.  He blacked out from the pain and was taken to the hospital. 

7.                  Claimant did not return to work after the surgery.

8.                  A June 20, 2011 MRI report indicated “Interval postsurgical changes from rotator cuff repair

with interval development of articular-side fraying and the suggestion of a full-thickness perforation in the

supraspinatus tendon, Increased interstitial tearing of the infraspinatus tendonwith small fluid collections

tracking medially within the myotendinous junction, Mild tendinosis of the subscapularis tendon with interval

development of an interstitial tear. . . “

9.                  On June 20, 2011, Dr. Grey discussed two treatment options: giving more time for the shoulder

to heal or performing a diagnostic arthroscopy.  Dr. Grey opined that he was reluctant to recommend surgery

as a means of pain improvement because the Claimant had no relief from a subacromial injection.

10.              On August 10, 2011, Dr. Jeffrey A. Wunder noted that the Claimant had not responded to the

subacromial injections that he and Dr. Grey had performed.

11.              On August 23, 2011, Dr. Grey reevaluated the Claimant who remained persistently

symptomatic and unable to return to work.  Dr. Grey again discussed treatment options with the Claimant

based upon the unsuccessful subacromial injections and the MRI that was not definitive.  The Claimant

indicated that he wanted to proceed with the diagnostic arthroscopy.

12.              On August 31, 2011, Dr. Wunder noted, “Under the circumstances deemed secondary to

questionable MRI findings, I think that Dr. Grey’s recommendation for diagnostic arthroscopy would be

reasonable and necessary.  This would be the definitive test to determine whether or not there would be any

full-thickness rotator cuff tear or any anatomical abnormality.”

13.              On October 5, 2011, Dr. Mark S. Failinger performed an IME.  He stated, “The patient has

ongoing, significant, subjective pain and discomfort that appear to be out of proportion to the amount of

pathology seen on the latest MRI. . . . He did not appear to [sic] in significant distress at the time of my

evaluation, although he described his current pain as 8/10.  .  . I think that further surgery has a significantly

low medical probability of helping the patient decrease his pain.  I would recommend maximizing his physical

therapy and pain management rather than proceeding with any further ‘exploratory’ surgery, as has been

discussed by Dr. Sean Grey.”

14.              On January 4, 2012, Dr. Wunder changed his August 31, 2011 opinion and stated that the
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Claimant had reached MMI.  In this report, Dr. Wunder stated, “Dr. Failinger thought the patient’s symptoms

were in excess of objective findings.  No surgery was recommended.  Dr. Gray subsequently agreed, and

therefore the patient was referred for a functional capacity evaluation.” 

15.              Although Dr. Wunder indicated in his January 4, 2012 report that Dr. Grey changed his mind on

the surgery, there is no medical report from Dr. Grey supporting this statement.

16.              On January 5, 2012, Dr. Eric Young performed a diagnostic Cortisone shot in the subcoracoid

of the Claimant’s shoulder in an effort to localize Claimant’s pain generator.  A few minutes after the shot, the

Claimant could move his arm with less pain when reaching across his chest.  Claimant testified that the

significant reduction in pain lasted for about 2 weeks.

17.              On January 25, 2012, Dr. Failinger testified by deposition at Respondent’s request and

provided his opinion whether a second surgery was reasonable and necessary.  He opined that the surgery

might not help the Claimant’s function and pain, and the surgery could possibly make the Claimant worse.

18.              Dr. Failinger opined about the possibility of surgery on the coracoid process reducing the

Claimant’s pain given the results of Dr. Young’s injection in the subcoracoid: “I don’t think it’s with medical

probability.  With some relief from a subcorticoid injection, you’d say, well, there is a chance, but I don’t think

it’s with medical probability given his overall picture and MRI that doesn’t really show us a lot going on in that

area.”  (Dr. Failinger Depo. P. 17 ll. 12-17) Dr. Failinger also opined that, when performing an arthroscopic

evaluation, it is not rare to find more or less pathology than the MRI indicated.

19.              Dr. Failinger also opined that rarely does an incident in a CPM machine result in a pathologic

event.

20.              Dr. Failinger’s central concern is that psychological factors are contributing to the Claimant’s

pain rather than the physical pathology of the Claimant’s shoulder.  According to Dr. Failinger, he would not

perform a second surgery until he had the results of a psychological evaluation of the Claimant. 

21.              Dr. Failinger stated: “Is it something you’d say you absolutely shouldn’t do it?  No, there’s no

absolute contraindication to go back in.  It comes down to whether or not it’s something the patient decides

it’s something he has to do. If a doctor is willing to do that, he’ll decide whether it’s helping.  So it’s odds of

helping the patient and statistics, and I can tell you with low medical probability I think it’s going to help. If a

doctor says I want to do that, I wouldn’t tell him you’re absolutely wrong.  You can’t do that in this case for

sure.” (Dr. Failinger Depo. P. 24 ll. 17-15 to p. 25 l. 1)  Dr. Failinger also opined that “it’s not a high-risk

surgery.  It’s strictly is it going to help his pain or not.” (Dr. Failinger Depo. P. 25 ll. 10-12) 

22.              On January 24, 2012, Dr. Young recommended a “repeat arthroscopic evaluation of the

shoulder,” which “may also require the subcoracoid impingement issues to be addressed.”  This opinion is

persuasive.

23.              Claimant stated that he would like the second surgery to have a chance at getting “somewhat

of a normal life with less pain involved.”  He can use his arm, but the pain is limiting use of his arm.   Claimant

also stated that he would be willing to undergo a psychological evaluation prior to surgery.  Claimant’s

testimony is credible.

 

CONCLUSIONS OF LAW
 

1.         The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,
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without the necessity of any litigation.  Section 8-40-102(1), C.R.S. 

 

2.         In deciding whether a party to a workers' compensation dispute has met the burden of proof,

the ALJ is empowered "to resolve conflicts in the evidence, make credibility determinations, determine the

weight to be accorded to expert testimony, and draw plausible inferences from the evidence."  See Kroupa v.
Industrial Qlaim Appeals Office, 53 P3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB,
565 F.2d 1074 (9th Cir. 1977).  The ALJ determines the credibility of the witnesses.  Arenas v. ICAO, 8 P.3d

558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a matter within the discretion of

the ALJ.  Cordova v. lCAO, 55. P.3d 186 (Colo. App. 2002).  

 

3.         The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

 

4.         It is the ALJ's sole prerogative to assess the credibility of the witnesses and the probative value

of the evidence to determine whether the claimant has met his burden of proof.  Dover Elevator Co. v.
Industrial Claim Appeals Office, 961 P.2d 1141 (Colo. App. 1998). 

 

5.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

 

6.         Inconsistencies, contradictory evidence, and incomplete testimony are not uncommon to

adversary hearings in workers’ compensation claims and it is the ALJ’s sole prerogative as the fact finder to

resolve any inconsistencies in the testimony.  In so doing, the ALJ is free to credit all, part or none of the

testimony of a witness.  Colo. Springs Motors, Ltd. v. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County
Dep’t of Soc. Servs. v. Donn, 865 P.2d 877 (Colo. App. 1993); Biernat v. Valley View Villa, W.C. No. 4-608-

432 (Jan. 12, 2005).  Evidence not specifically credited is presumed to have been rejected.  Magnetic Eng’g,
Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

 

7.         “The respondents are liable for medical treatment, which is reasonably necessary to cure and

relieve the effects of the industrial injury”.  C.R.S. § 8–42–101(1)(a); see also, Hoffman v. Wal–Mart Stores,
Inc., W.C. No. 4–774–720 (Jan. 12, 2010).  “The question of whether medical treatment is reasonable and

necessary is one of fact for determination by the ALJ”.  Id. (citing Kroupa v. Industrial Claim Appeals Office,

53 P.3d 1192 (Colo. App. 2002)).

 

8.         “The claimant bears the burden of proof to establish the right to specific medical benefits”. 

Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 2010) (citing HLJ Management Group, Inc.
v. Kim, 804 P.2d 250 (Colo. App. 1990)).

 

9.         Claimant has the burden of proving that requested medical treatment is reasonable, necessary

and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) provides the following directive on this

issue: “Every employer . . . shall furnish such medical [treatment]. . . as may reasonably be needed at the

time of the injury or occupational disease and thereafter during the disability to cure and relieve the

employee from the effects of the injury”.

 

10.       Preponderance of the evidence means as follows: “Proof by a preponderance of the evidence

requires the proponent to establish that the existence of a ‘contested fact is more probable than its
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nonexistence.’”  Jimenez-Chavez v. Cargill Meat Solutions and Self-Insured, W.C. No. 4-704-536 (October

2008); see Page v. Clark, 592 P.2d 792 (Colo. 1979).

 

11.       On January 5, 2012, Dr. Young opined that Claimant may have subcoracoid impingement and

performed a subcoracoid injection.  On January 24, 2012, Dr. Young opined that Claimant had short-term

relief from the majority of his pain and recommended a repeat arthroscopic evaluation.  According to Dr.

Failinger, the June 20, 2011 MRI indicated very little pathology in the subcoracoid, however, Dr. Failinger

also opined that a diagnostic arthroscopy can uncover more or less pathology than indicated by the MRI.  Dr.

Failinger also opined in his deposition that he would not perform the surgery but there was no absolute

contraindication in doing the surgery.  He stated: “If a doctor says I want to do that, I wouldn’t tell him you’re

absolutely wrong.” Dr. Failinger also stated that it is a low risk surgery.  Claimant has discussed the surgery

with several physicians and wants to undergo the surgery.  Therefore, given the Claimant’s continued pain

and Dr. Young’s recommendation, the ALJ concludes that the  arthroscopy recommended by Dr. Young is

reasonable and necessary.

 

ORDER

            It is therefore ordered that:

1.                   Claimant has proven by a preponderance of the evidence that his need for diagnostic

arthroscopy is reasonable and necessary to relieve the effects of his injury.  Claimant’s request for diagnostic

arthroscopy is approved.  Respondents shall pay for the surgery performed by Dr. Young and follow-up

treatment at Concentra Medical Center.

 

2.                  All matters not determined herein are reserved for future determination.

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 19, 2012

Barbara S. Henk

Administrative Law Judge

 

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-858-664-01

 
ISSUE
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1.         Whether the Claimant proved, by a preponderance of the evidence, that he suffered a compensable

injury and the need for medical treatment for a back injury related to an employer-required human

performance evaluation on April 18, 2011.

 
FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.         The Claimant is 37-year old man who has been employed with Respondent-Employer since

May 2007, working as a Lead Person until February 11, 2011. 

            2.         As a Lead Person, the Claimant was responsible for reviewing paperwork and ensuring

adequate supplies for the work for the crew, and then performing the same work duties as the other crew

members constructing poles for Employer.  The Claimant’s usual job duties included lifting between 30 and

250 lbs, with a minimum requirement of an ability to lift 80 lbs.  His job required bending and stooping up to a

quarter of the work day. He testified he was on his feet for approximately 9 ½ out 10 hours on a usual shift.

            3.         The Claimant has a 15-20 year history of low back and left leg pain that is unrelated to his

employment that began to worsen in the autumn of 2010 (Respondents’ Exhibit J).  After treating

conservatively with chiropractic care, physical therapy and pain management, the Claimant’s symptoms

finally became significant enough to interfere with his ability to perform his job and he consulted with Dr.

Michael J. Rauzzino on January 25, 2011. Dr. Rauzzino noted that a recent MRI showed a large herniated

disc at L5-S1 compromising the nerve (Claimant’s Exhibit E, pp. 42-43).  

4.         On February 11, 2011, the Claimant underwent a left sided microdiscectomy surgery,

performed by Dr. Michael Rauzzino, for a non-work-related back injury (herniated L5-S1).  Dr. Michael

Rauzzino released the Claimant for work duty on March 3, 2011 with restrictions of minimal bending,

twisting, and lifting.  The Claimant’s restrictions were considered by his Employer and he returned to work in

a modified capacity about March 3, 2011 (Claimant’s Exhibit 6, p. 9; Respondents’ Exhibit E, p. 45).  Back at

work, the Claimant’s supervisor, Safety Manager David Spruce, restricted the Claimant to no lifting, 40 hours

maximum of work per week, doing administrative work, with the ability to sit as needed on the floor. 

            5.         The Claimant continued to follow up with Dr. Rauzzino and on April 13, 2011, Dr. Rauzzino

observed that the Claimant was “doing very well; his leg pain has resolved and he is back to work.  Overall,

he feels great.”  Upon examination, Dr. Rauzzino noted that the Claimant exhibited “normal strength and

sensation throughout and a normal straight leg raise.”  Based on these findings, Dr. Rauzzino released the

Claimant with no work restrictions.  The Claimant would see Dr. Rauzzino further on an as-needed basis

(Claimant’s Exhibit 7, p. 9; Respondents’ Exhibit E, p. 46). 

            6.         On April 18, 2011, the Claimant was sent to Concentra Medical Center for a Human

Performance Evaluation (“HPE”) at the request of his Employer.  The Claimant’s supervisor, *YY, testified

that per company policy, the Claimant would not be permitted to return to full work duties unless he passed

the HPE.  The tests in the HPE were specifically designed for the Employer and were meant to simulate the

physical requirements of the Claimant’s job with Employer. 

7.         The HPE included a physical by Dr. William Chythlook prior to testing.  The actual extent of the

physical by Dr. Chythlook is unknown since a sheet for the physical examination portion was not completed

by Dr. Chythlook (Claimant’s Exhibit 8, p. 30) and Dr. Chythlook did not testify.  Upon release from the

physician, the Claimant saw a physical therapist, Darwin Greg Abrams, who conducted the performance

testing (Claimant’s Exhibit 8).  PT Abrams testified that he could not say what occurred with respect to the

physical examination by Dr. Chythlook since he only looks for the page from the doctor with the authorization
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releasing an individual to proceed to testing (Respondents’ Exhibit A, Tr. of the Deposition of Darwin Greg

Abrams, PT taken November 22, 2011, p. 36, l. 21 – p. 38, l. 14). 

8.         The Claimant performed the following tests at the HPE without incident: lifting 36 lbs twice in 5

minutes; 40 lbs three times in 5 minutes.  Claimant testified that he then completed the following tests without

injury but was beginning to feel fatigued and short of breath:  57 lbs twice in 5 minutes; 72 lbs once in 5

minutes.  When Claimant went to lift 80 lbs and carry 80 lbs once in 5 minutes, he testified credibly that he

felt something shifting in his low back at the site of the recent surgery.  He felt pain at that time and it

gradually increased.  Claimant did not report the shifting to PT Abrams.  The Claimant’s testimony in regard

to what occurred during the HPE testing and that he failed to report any “shifting” in his low back is found as

fact. 

            9.         PT Abrams continued additional tests of carrying 57 lbs twice in minutes for a distance of 50

feet, push-pull testing with 30 lbs once in 5 minutes, upper extremity push-pull test 40 lbs 7 times in 5

minutes, coupling 10 lbs 12 times in 5 minutes, climbing a ladder once in 5 minutes, repetitive bending to 8

inches 12 times in 5 minutes, and standing (stooping) with limited headroom of 36 inches. Claimant testified

credibly that he continued to feel pain and shortness of breath throughout the remainder of the testing and

this testimony is found as fact. 

 

            10.       In a deposition taken on November 22, 2011, PT Abrams testified he did not remember the

Claimant and did not remember the particular HPE test with the Claimant (Respondents’ Exhibit A, Tr. of the

Deposition of Darwin Greg Abrams, PT taken November 22, 2011, p. 16, ll. 11-19).  PT Abrams stated that if

a patient “struggled with a lift that would not necessarily be noted.”  (Respondents’ Exhibit A, Tr. of the

Deposition of Darwin Greg Abrams, PT taken November 22, 2011, p. 40, ll. 5-12).   PT Abrams also

mentioned that it is not Concentra’s protocol to follow up with a patient after HPE to see how the person is

doing. 

 

            11.       Claimant credibly testified that he did not report anything to PT Abrams because he thought his

body was just getting used to lifting again as he had not been lifting since his operation and he thought this

was just part of the process getting his back used to lifting again and he believed the pain would go away. 

He continued to feel symptoms throughout the balance of the test and when he went home.

 

            12.       Claimant credibly testified his symptoms gradually worsened.  Claimant did not inform *YY as

he was hoping the symptoms were just a temporary response to lifting again and he expected them to abate.

 

            13.       *YY credibly testified that the Claimant did not say he had hurt himself during the HPE.  *YY

testified that the company was not informed that Claimant hurt himself in the HPE until receiving a Workers’

Compensation claim from the Claimant’s lawyer.

 

            14.       Claimant credibly testified he had aided a painter at work on May 19, 2011.  Around midnight

that same day, Claimant went to the emergency room in extreme pain.   Emergency room records for

Claimant from May 19, 2011 through May 23, 2011 are lacking in detail regarding the cause of the injury. 

The notes for the May 19, 2011 visit merely state “atraumatic low back pain” (Respondents’ Exhibit H, p. 70).

A noted dated May 21, 2011 (which may not be the correct date) provides that “the Claimant “states no new

injury, no change in work duties (has been on light duty), but now with several days of low back pain

radiating down L buttock….” (Respondents’ Exhibit H, p. 70).

            15.       On May 20, 2011, the Claimant called Dr. Rauzzino’s office and staff prepared an office note

stating that “he can barely walk around due to intractable back and leg pain….The patient was also seen in

the emergency room yesterday and was given a Percocet prescription for the pain; however, he says that he

is not getting better and he is very scared because it hurts so bad” (Respondent’s Exhibit E, p. 47).  On May
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20, 2011, Dr. Rauzzino scheduled an MRI which confirmed that the Claimant had re-herniated the same disc

from the previous back surgery.

            16.       On May 23, 2011, Dr. Rauzzino performed surgery on the 

Claimant’s recurrent L5-S1 disk herniation.  After surgery, the Claimant had a consultation with Dr. Padmini

Mashikar at HealthOne Medical Center of Aurora South where he provided the following history, “no past

medical history except for low back pain with radiculopathy, for which he had L5-S1 microdiscectomy in

February 2011.  Two months later, he lifted heavy weight up to 85 pounds at his workplace, after which he

started having severe pain in the back with radiculopathy, and pain got worse last 3 to 4 days, and finally he

went in for surgery today” (Claimant’s Exhibit 12, pp. 51-53).   

            17.       There was no persuasive evidence presented at the hearing of any other injury of the Claimant

between February 11, 2011 and May 19, 2011.

18.       On September 20, 2011, the Claimant was examined by Dr. John Hughes.  Dr. Hughes took a

history from the Claimant, reviewed his medical records, physically examined the Claimant and performed a

variety of tests on the Claimant.  The Claimant testified that he spent over an hour with Dr. Hughes.   Dr.

Hughes noted the Claimant reported that long term low back pain and more recent pain radiation into his left

leg.  The Claimant reported that this was treated surgically on February 11, 2011 and by April 13, 2011, the

Claimant was feeling great and his surgeon recommended that the Claimant be permitted to return to work

with no restrictions.  The Claimant advised Dr. Hughes that he was sent to Concentra for testing and that,

during the test the Claimant “felt something shifting” in his back in the region where the surgery was

performed.  The pain then began to worsen to the point where the leg pain also returned.  As a result of the

increased pain, the Claimant then underwent a second surgery in the same region (Claimant’s Exhibit 9, pp.

34-35). These statements to Dr. Hughes are consistent with statements about the medical history that the

Claimant made on May 23, 2011 in post-surgery consultation.  The Claimant further reported that he

continues to be symptomatic following surgery with a pain that comes and goes with a “stabbing” quality and

the pain radiates down his left leg almost to the ankle.  The Claimant remained off work through the date of

his examination with Dr. Hughes (Claimant’s Exhibit 9, p. 36).  Based upon the history along with a physical

examination and review of imaging, Dr. Hughes assessed that the Claimant the lifting capacities test during

the HPE when the Claimant lifted an 80 lb. weight and carried it in the course of testing was the proximate

cause of the disc re-herniation in the Claimant’s case.  Dr. Hughes also found that the Claimant was not at

maximum medical improvement (MMI) as of the date of his IME (Claimant’s Exhibit 9, p. 38). 

19.       Dr. Yamamoto conducted a Medical Record Review of the Claimant’s medical records and

compiled a report dated November 9, 2011.  According to Dr. Yamamoto, based on the medical records,

Claimant’s re-herniation was not related to the lifting test.  Dr. Yamamoto did not meet or examine the

Claimant.  In his report, Dr. Yamamoto notes that based on his review of the medical records the Claimant

did not consistently report the mechanism of injury for the back pain for which he underwent surgery on May

23, 2011.  Dr. Yamamoto opined that

[i]t appears clear that ___ changed his story when he had the independent medical examination by Dr.

Hughes on 9/20/2011.  He told Dr. Hughes that he ‘felt something shifting’ in his lower back where the

surgery was done while performing the lifting test on 04/18/2011.  This was not consistent with what ___ told

the emergency room personnel on 05/19/2011 which was 31 days after the physical lifting test…..He did not

relate the recurrent disc herniation to the lifting test at Dr. Rauzzino’s office until his visit on 06/14/2011 with

Mr. Ladd. (Respondents’ Exhibit D, p. 40). 

Based in large part on Dr. Yamamoto’s finding of inconsistent reporting of the relation of the HPE

lifting test to the re-herniation, Dr. Yamamoto determined the second disc herniation was not a work related

injury (Respondents’ Exhibit D, pp. 40-41).  However, Dr. Yamamoto does not account for the Claimant’s

post surgical consultation on May 23, 2011 with Dr. Padmini Mashikar at HealthOne Medical Center of
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Aurora South where advised that he lifted heavy weight up to 85 pounds after which he started having severe

pain in the back with radiculopathy, and pain got worse last 3 to 4 days, and finally he went in for surgery

today (Claimant’s Exhibit 12, pp. 51-53).  Based on this reporting, the Claimant has relatively consistently

provided a mechanism of injury that related the re-herniation of his disc with the lifting exercise. 

20.       Dr. Hughes reviewed Dr. Yamamoto’s report and disagreed with the findings.  In an October

18, 2011 letter, Dr. Hughes stated a recall of a shifting in the back is normal after a second surgery revealing

a recurrent disc herniation.  Dr. Hughes was not surprised that the ETR did not include the shifting in the

back.  In addition, Dr. Hughes opined that lifting and carrying 80 lbs two months after a discectomy surgery is

too soon.  Dr. Hughes continued his previous opinion that the lifting test caused the Claimant’s re-injury.

21.       The ALJ finds the opinion of Dr. Hughes regarding the Claimant’s back condition to be credible

and persuasive as to the determination that this condition was the result of the HPE.  Dr. Hughes’ opinions

are supported by the medical records and the Claimant’s own credible testimony as to the onset of

symptoms in the Claimant’s back.  The contrary opinion of Dr. Yamamoto is less persuasive than that of Dr.

Hughes as Dr. Yamamoto did not examine the Claimant but based his claim solely on medical records. 

Moreover, the May 23, 2011 post-surgical record actually had an account from the Claimant which related

the re-herniation of his disc to the HPE lifting test and, therefore, Dr. Yamamoto is incorrect in his assertion

that the Claimant does not mention the 80 weight lifting until June 14, 2011 and at the September 20, 2011

IME with Dr. Hughes. 

            22.       The ALJ finds that the Claimant has met his burden of proof of establishing by a

preponderance of the credible and persuasive evidence that the re-herniation of a disc in his back is related

to his April 18, 2011 HPE test.   

CONCLUSIONS OF LAW

Generally

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §8-40-101, et seq., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. C.R.S. §8-40-102(1).  The claimant shoulders the

burden of proving ntitlement to benefits by a preponderance of the evidence.  C.R.S. §8-43-201, C.R.S.  A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The facts

in a workers' compensation case must be interpreted neutrally, neither in favor of the rights of the claimant

nor in favor of the rights of respondents and a workers’ compensation claim shall be decided on its merits.

C.R.S. §8-43-201.

 

                                 1.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684

(Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

                                 2.         The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

                                                                                                                                                          3.         Compensability
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A claimant’s right to compensation initially hinges upon a determination that the claimant suffered a
disability that was proximately caused by an injury arising out of and within the course and scope of
employment. C.R.S. § 8-41-301.  Whether a compensable injury has been sustained is a question of fact to
be determined by the ALJ.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App.Div. 5 2009).  It
is the burden of the claimant to establish causation by a preponderance of the evidence.  Faulkner v. Indus.
Claim Appeals Office, 12 P.3d 844, 846 (Colo.App.2000). The evidence must establish the causal connection
with reasonable probability, but it need not establish it with reasonable medical certainty. Ringsby Truck
Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  Medical evidence is not required to
establish causation and lay testimony alone, if credited, may constitute substantial evidence to support an
ALJ’s determination regarding causation.  Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo.
1984); Apache Corp. v. Industrial Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986).  The weight
and credibility to be assigned expert testimony on the issue of causation is a matter within the discretion of
the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert
testimony is subject to conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of
the testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968);
Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007). 

 
In order to prove causation, it is not necessary to establish that the industrial injury was the sole cause

of the need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the need for treatment
in the sense that there is a direct relationship between the precipitating event and the need for treatment.  A
preexisting condition does not disqualify a claimant from receiving workers' compensation benefits. Rather,
where the industrial injury aggravates, accelerates, or combines with a preexisting disease or infirmity to
produce the need for treatment, the treatment is a compensable consequence of the industrial injury.  Joslins
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v.
Vicory, 805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App.
1986).  
 

Quasi-course of Employment
 
                                 1.         A claimant may also establish a causal relationship through the “quasi-course of employment

doctrine” such as where a claimant is injured while seeking authorized medical treatment, physical therapy or

medical evaluation for a work injury even though this is outside employment-related activities where the

employer has a quasi-contract obligation to provide treatment for a compensable injury and the claimant has

a corresponding obligations to submit to the treatment or evaluation.  Jarosinski v. Industrial Claim Appeals
Office, 62 P.3d 1082 (Colo. App. 2002); Excel Corp. v. Industrial Claim Appeals Office, 860 P.2d 1393 (Colo.

App. 1993).

                                                                                                                                            2.         Application to the Facts

            In this case, it is undisputed that the Claimant has a long history of low back and left leg pain that is

unrelated to his employment which began to worsen in the autumn of 2010.  It is also undisputed that the

Claimant underwent a left sided microdiscectomy surgery, performed by Dr. Michael Rauzzino on February

11, 2011 for his non-work-related back condition.  Dr. Michael Rauzzino released the Claimant for work duty

on March 3, 2011 with restrictions of minimal bending, twisting, and lifting.  The Claimant’s restrictions were

considered by his Employer and he returned to work in a modified capacity about March 3, 2011.  After follow

up with Dr. Rauzzino, on April 13, 2011, Dr. Rauzzino observed that the Claimant was doing very well and

he exhibited normal strength and sensation throughout and the Claimant was released to return to work with

no restrictions.  Per company policy, the Claimant would not be permitted to return to full work duties unless

he passed a Human Performance Evaluation (“HPE”).  The tests in the HPE were specifically designed for

the Employer and were meant to simulate the physical requirements of the Claimant’s job with Employer. 

             On April 18, 2011, the Claimant was sent to Concentra Medical Center at the request of his Employer
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for an HPE.  After examination, and upon release from a physician at Concentra, the Claimant saw a physical

therapist who conducted the performance testing.  During the course of testing, when Claimant went to lift 80

lbs and carry 80 lbs once in 5 minutes, that he felt something shifting in his low back at the site of the recent

surgery.  He felt pain at that time and it gradually increased.  Claimant did not report the shifting to the

physical therapist at that time even though he continued to feel pain and shortness of breath throughout the

remainder of the testing.  The Claimant credibly explained that he did not report anything to the physical

therapist at that time because he thought his body was just getting used to lifting again as he had not been

lifting since his operation and he thought this was just part of the process getting his back used to lifting

again and he believed the pain would go away. 

            The Claimant also credibly testified his symptoms gradually worsened.  Claimant did not inform his

supervisor as he was hoping the symptoms were just a temporary response to lifting again and he expected

them to abate.  However, around midnight on May 19, 2011, the Claimant went to the emergency room in

extreme pain.   On May 20, 2011, the Claimant called Dr. Rauzzino’s office and staff prepared an office note

stating that “he can barely walk around due to intractable back and leg pain….”  On May 20, 2011, Dr.

Rauzzino scheduled an MRI which confirmed that the Claimant had re-herniated the same disc from the

previous back surgery.  On May 23, 2011, Dr. Rauzzino performed surgery on the Claimant’s recurrent L5-

S1 disk herniation. 

            On September 20, 2011, the Claimant was examined by Dr. John Hughes.  Dr. Hughes took a history

from the Claimant, reviewed his medical records, physically examined the Claimant and performed a variety

of tests on the Claimant.  Based upon the history along with a physical examination and review of imaging,

Dr. Hughes assessed that the lifting capacities test during the HPE when the Claimant lifted an 80 lb. weight

and carried it in the course of testing was the proximate cause of the disc re-herniation in the Claimant’s

case.  Dr. Yamamoto also conducted a Medical Record Review of the Claimant’s medical records and

compiled a report dated November 9, 2011.  Based in large part on Dr. Yamamoto’s finding of inconsistent

reporting of the relation of the HPE lifting test to the re-herniation, Dr. Yamamoto determined the second

disc herniation was not a work related injury.  However, because the ALJ finds that, contrary to Dr.

Yamamoto’s determination, the Claimant has relatively consistently provided a mechanism of injury that

related the re-herniation of his disc with the lifting exercise, the opinion of Dr. Hughes was found to be more

credible and persuasive. 

            Based upon the opinion of Dr. Hughes, along with the credible testimony of the Claimant regarding

the mechanism of injury, the ALJ finds that the Claimant has met his burden of proof of establishing by a

preponderance of the credible and persuasive evidence that the re-herniation of his L5-S1 disk is related to

his April 18, 2011 HPE test.   Because the April 18, 2011 HPE test was required by the Employer before the

Claimant would be permitted to resume full work duties with no restrictions in accordance with his surgeon’s

medical release, this activity falls within the quasi-course of employment for the purposes of establishing that

element of compensability requiring that the injury arise out of and within the course and scope of

employment.

ORDER

            It is therefore ordered that:

1.                   The Claimant’s re-herniation of the disc in his low back and the subsequent need for medical

treatment was caused by the Employer-required HPE in which the Claimant participated on April 18,

2011.

2.                  The Claimant established that he suffered a compensable injury by a preponderance of the evidence.

3.                  All matters not determined herein are reserved for future determination.
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

 http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 20, 2012

Kimberly A. Allegretti

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-767-730-01

ISSUES

            Whether Claimant has sustained a functional impairment beyond the level of the arm at the shoulder

and should be entitlement to an award of whole person permanent impairment.

            Claimant also seeks an award of disfigurement benefits under Section 8-42-108, C.R.S.

 

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.                     Claimant sustained an admitted compensable injury on August 9, 2008.  Claimant was

employed by Employer as a driver.  Claimant was also concurrently employed by W's as a photo technician. 

Claimant sustained injury when she was making a delivery for Employer and slipped down three steps falling

forward and landing in her hands and knees, primarily her left side.

2.                     On December 5, 2008 Claimant was evaluated at Family Medical Associates by Physicians

Assistant Erika H. Wicks.  On physical examination Claimant denied neck or back pain, muscle cramps or

pain.

3.                     Claimant was referred to Concentra Medical Center for treatment of her August 9, 2008 work

injury.  Claimant was initially evaluated at Concentra on August 11, 2008. Claimant was evaluated at

Concentra on October 2, 2009 by Dr. Yvonne Nelson, M.D. On that date Claimant complained of a sharp

pain in her left elbow that felt like a screw.  Claimant had undergone surgical repair of the left elbow by Dr.

Griggs, M.D. on April 7, 2009.  Claimant had no other complaints on October 2, 2009.

4.                     Also on October 2, 2009 Claimant was evaluated by Dr. Griggs.  On physical examination Dr.

http://www.colorado.gov/dpa/oac/forms-WC.htm
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Griggs noted Claimant's maximum tenderness to be in the extensor mechanism of the left elbow.  Claimant

was also tender in the triangular fibrocartilage complex ("TFCC") in the left wrist.  Dr. Griggs recommended

Claimant progress with use of the left upper extremity as tolerated.

5.                     On October 16, 2009 Claimant completed a pain diagram.  Claimant indicated areas of pain in

the area of the left elbow and the left wrist.  Claimant did not indicate any other areas of pain, and

specifically did not indicate an area of pain in the low back.

6.                     Claimant was evaluated by Dr. Jeremiah J. Cogan, M.D. on December 28, 2009 at Concentra

for purposes of rating for permanent impairment.  Dr. Cogan noted that Claimant had been seen at

Concentra for the first time on August 11, 2009 (sic) and had been given a diagnosis of closed elbow

fracture, wrist sprain, knee contusion and back strain.  Dr. Cogan noted that Claimant was currently working

her regular duties.  Claimant reported to Dr. Cogan that she continued to have wrist problems but that her

back issues had mostly resolved and only had occasional knee pain.  Dr. Cogan assigned 6% upper

extremity impairment for the left elbow and left wrist, in accord with an assessment of Dr. Nelson from

November 9, 2009 when Claimant was placed at maximum medical improvement.  Dr. Cogan's assessment

included: back strain, resolved, no impairment; left knee contusion, improved, no impairment.  Dr. Cogan

released Claimant to return to work at her regular duties.

7.                     Dr. Franklin Shih, M.D. performed a DIME evaluation of Claimant on July 26, 2011.  In addition

to residual complaints predominantly in the left wrist, elbow and forearm, Dr. Shih noted that Claimant

complained of occasional discomfort in the upper back approximately once per month and problems with the

left knee with stairs once per month.  Dr. Shih noted also that Claimant reported new symptoms in the left

arm over the last year with numbness and tingling into the small digits of the left hand.

8.                     Dr. Shih felt that Claimant had some irritation of the ulnar nerve that was not specifically

related to the injury of August 9, 2008.  The ALJ finds this opinion of Dr. Shih to be persuasive and is found

as fact.

9.                     With regard to impairment, Dr. Shih opined that Claimant had limited symptomatology other

than the left upper extremity.  Dr. Shih further opined that the back and knee area did not warrant calculation

of impairment.  The ALJ finds these opinions of Dr. Shih to be persuasive and they are found as fact.  Dr.

Shih agreed Claimant reached maximum medical improvement as of November 9, 2009 and assigned 7%

impairment of the upper extremity.

10.                 Insurer filed a Final Admission of Liability dated November 21, 2011 admitting for 7%

scheduled impairment based upon the opinion of Dr. Shih, and for medical benefits after maximum medical

improvement.

11.                 Claimant testified, and it is found, that her knee and back are better.  Claimant had some back

pain with lifting and her back hurts "off and on" without a specific reason.  Claimant does rely more on her

right arm for lifting due to the injury to her left arm.

12.                 Claimant has disfigurement of the left upper extremity consisting of: a surgical scar on the

lateral side of the elbow measuring 5 inches in length, 3/8th inch in width, that is reddish in color and raised

in appearance from the surrounding skin; at the left mid-forearm on the palmar side, a surgical scar 2 inches

in length, 1/16th inch in width, and which is lighter in color than the surrounding skin; at the palmar wrist, a

faint scar 2 inches in length, 1/16th inch in width, and slightly depressed; about the area of the left elbow,

arthroscopic surgical portal scars, 1 at the olecranon measuring 1/2 inch and raised in appearance, 1 faint

scar on the medial side of the arm, 1 at the distal end of the lateral elbow scar and 1 2 inches above the

elbow measuring 3/8th of an inch in length and raised in appearance from the surrounding skin.
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13.                 The ALJ finds that Claimant has failed to prove by a preponderance of the evidence that she

has sustained functional impairment proximal to the level of the arm at the shoulder as a result of the

compensable injury of August 9, 2008.

14.                 Claimant has sustained 7% impairment of the upper extremity as assessed by Dr. Franklin

Shih, M.D. and as admitted by Insurer in the Final Admission of November 21, 2011.

15.                 Claimant has sustained serious, permanent disfigurement to an area of the body normally

exposed to public view, as found.  The ALJ finds that the sum of $3,600.00 is appropriate additional

compensation for Claimant's disfigurement under Section 8-42-108(1), C.R.S.  The ALJ finds that Claimant's

disfigurement is not extensive to warrant application of Section 8-42-108(2), C.R.S.

 

CONCLUSIONS OF LAW

1.         The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S.

(2008), is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. A Workers' Compensation

case is decided on its merits.  Section 8-43-201, supra. 

2.         The Judge's factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5

P.3d 385 (Colo. App. 2000).

3.         Section 8-42-107(1)(a), C.R.S.  limits a claimant to a scheduled disability award if the claimant

suffers an "injury or injuries" described in § 8-42-107(2), C.R.S. 2004. Strauch v. PSL Swedish Healthcare
System, 917 P.2d 366 (Colo. App. 1996). The term "injury," as used in § 8-42-107(1)(a), refers to the situs of

the functional impairment, meaning the part of the body that sustained the ultimate loss, and not necessarily

the situs of the injury itself. Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 1997).  The term

“injury” refers to the manifestation in a part or parts of the body that have been functionally impaired or

disabled as a result of the industrial accident.  Warthen v. Indus. Claim Appeals Office, 100 P.3d 581 (Colo.

App. 2004).  It is not the location of physical injury or the medical explanation for the “ultimate loss” which

determines the issue.  Blei v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005).

 

4.     Whether a claimant has suffered an impairment that can be fully compensated under the

schedule of disabilities is a factual question for the ALJ, whose determination must be upheld if it is

supported by substantial evidence. Walker v. Jim Fuoco Motor Co.,supra. That determination is distinct from,

and should not be confused with, the treating physician's rating of physical impairment under the American

Medical Association Guides to the Evaluation of Permanent Impairment (rev. 3d ed.) (AMA Guides). Strauch
v. PSL Swedish Healthcare System, supra; see also City Market, Inc. v. Indus. Claim Appeals Office, 68 P.3d

601, 603 (Colo. App. 2003)("The determination whether a claimant sustained a scheduled or nonscheduled

injury is a question of fact or the ALJ, not the rating physician."). Kolar v. Indus. Claim Appeals Office, 122

P.3d 1075 (Colo. App. 2005).

 

5.         Where the injury affected structures proximal to the arm and in the shoulder that resulted in
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functional impairment affecting the arm but did not extend beyond the shoulder the Claimant has failed to

prove entitlement to whole person impairment.  Lovett v. Big Lots, W.C. No. 4-657-285 (November 16,

2007), aff’d Lovett v. Indus. Claim Appeals Office, No. 07CA2375 (September 11, 2008) (not selected for

publication).  Evidence of pain which restricts a claimant’s ability to use a portion of the body located proximal

to the arm at the shoulder is a relevant factor in determining whether a claimant has proven a functional

impairment above the level of the arm at the shoulder.  Guilotte v. Pinnacle Glass Company, W.C. No. 4-

443-878 (November 20, 2001).

 

6.         Under Section 8-42-108(1), C.R.S. if an employee is seriously, permanently disfigured about

the head, face, or parts of the body normally exposed to public view, in addition to all other compensation

benefits provided, except as modified by subsection (2) of this section, the director may allow compensation

not to exceed four thousand dollars to the employee who suffers such disfigurement.

 

7.         Section 8-42-108(2), C.R.S., also provides:

 

If an employee sustains any of the following disfigurements, the director may allow up to eight thousand

dollars as compensation to the employee in addition to all other compensation benefits provided in this

article other than compensation allowed under subsection (1) of this section:

(a)  Extensive facial scars or facial burn scars;

           (b)  Extensive body scars or burn scars; or

(c)                                                     Stumps due to loss or partial loss of limbs.

   

8.         The limits of compensation allowed in Sections 8-42-108 (1) and (2), C.R.S. are to be adjusted

annually by the percentage of adjustment in the state average weekly wage.  Section 8-42-108 (3), C.R.S. 

For Claimant's date of injury, August 9, 2008 the limit under Section 8-42-108 (1) is $4,174.00 and under

Section 8-42-108 (2) is $8,348.00.

 

9.         As Claimant correctly noted in closing argument, the determination of whether Claimant has

sustained impairment proximal to the arm at the shoulder supporting conversion from a scheduled

impairment under Section 8-42-107(2), C.R.S. to a whole person impairment compensated under Section 8-

42-107(8), C.R.S. is a question of fact for the ALJ.  However, such a factual determination must be supported

by substantial evidence.  As found, Claimant has failed to prove by a preponderance of the persuasive

evidence that she has sustained functional impairment proximal to the level of the arm at the shoulder.  The

ALJ therefore concludes that Claimant is limited to a scheduled impairment of the upper extremity as

assessed by Dr. Shih and admitted by Insurer.

 

10.       Claimant argues that her complaints of back pain with activity of lifting are attributable to the

decreased function of her left elbow and therefore, the left elbow injury has caused functional loss proximal

to the arm supporting conversion to whole person impairment.  The ALJ is not persuaded.  There is no

persuasive evidence linking Claimant's occasional back pain to the left elbow injury.  Although Claimant

experiences some "off and on" back pain with lifting or, without apparent reason, there is no persuasive

evidence that this has resulted in a functional impairment of the low back.  Claimant has been released to

return to her regular work duties.  The evaluations of both Dr. Cogan and Dr. Shih found no evidence of low

back impairment.  The persuasive evidence does not establish that Claimant has sustained functional loss

proximal to the level of the arm at the shoulder on account of the injury of August 9, 2008.

 

11.       Claimant next argues that the ulnar nerve irritation noted by Dr. Shih supports conversion to

whole person.  Claimant reasons that a dysfunction of the nerve is properly interpreted as whole person

impairment as it involves loss of function of the general nervous system.  The ALJ is not persuaded.  Even if

Claimant's analysis of the injury to a member of the general nervous system was correct, as Respondents

correctly note, Claimant's ulnar nerve irritation is not causally related to her compensable injury of August 9,
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2008.  As such, any such condition or impairment cannot form a basis for an award of permanent impairment

on account of the August 9, 2008 injury.

 

12.       As found, Claimant has sustained serious, permanent disfigurement to an area of the body

normally exposed to public view as described in the findings of fact above.  As found, the amount of

$3,600.00 is an appropriate award of additional compensation under Section 8-42-108(1), C.R.S. on account

of Claimant's disfigurement.
ORDER

            It is therefore ordered that:

1.                  Claimant's claim for conversion to whole person impairment compensated under Section 8-42-

107(8), C.R.S. is denied and dismissed.  The admission for 7% scheduled impairment in Insurer's Final

Admission of Liability dated November 21, 2011 is adopted and entered as an order in this matter.

2.                  Insurer shall pay Claimant the sum of $3,600.00 for Claimant's disfigurement under Section 8-

42-108(1), C.R.S., subject to credit for any previous payments of disfigurement benefits in this claim.

            The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of compensation

not paid when due.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 21, 2012

                                               

Ted A. Krumreich

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-635-705-02

ISSUES

            The following issues were raised for consideration at hearing:

a.         Whether the surgery performed by Dr. Viola was related to the work injury       of November 2, 2004;

b.         Whether Claimant is at maximum medical improvement (MMI); and

c.         Whether Claimant is entitled to maintenance medical benefits.
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FINDINGS OF FACT

            Having considered the evidence presented at hearing, the evidentiary depositions of Drs. Primack and

Bainbridge, and the post hearing position statements of the parties, the following Findings of Fact are

entered.

1.                  On November 2, 2004, Claimant sustained an injury to her right wrist when she fell on her

outstretched right hand.  This led to a sympathetically mediated pain syndrome.  (Respondents’ Exhibit P,

Specific Findings of Fact, Conclusions of Law and Order Upon Remand, at paragraph 1 of Findings of Fact,

bates stamp 457).

 

2.                  Claimant was placed at MMI on September 23, 2009, by the Division independent medical

examiner (DIME), Gregory Reichhardt, M.D. 

 

3.                  A hearing was held April 12, 2010, on Claimant’s application for hearing to overcome the DIME

on the issue of maximum medical improvement before Administrative Law Judge Edwin L. Felter, Jr.  ALJ

Felter determined that Claimant had not overcome the DIME opinion regarding maximum medical

improvement and held that Claimant was at maximum medical improvement as of September 23, 2009. 

(Respondents’ Exhibit P, Specific Findings of Fact, Conclusions of Law and Order Upon Remand, at

paragraph A of the Order, bates stamp 472).

 

4.                  Shortly after her injury, Claimant had a cervical MRI examination.  The MRI revealed mild

degenerative disc changes in the cervical spine without focal stenosis or herniation.  (Respondents’ Exhibit

A, bates stamp 1 – 3).

 

5.                   After ALJ Felter’s order, Claimant had another cervical spine MRI.  This MRI revealed

multilevel foraminal stenosis that had progressed since the earlier MRI, as well as progression of Claimant’s

degenerative disc disease.  (Claimant’s Exhibit 17).

 

6.                  One of Claimant’s authorized treating physicians, Jonathan Woodcock, M.D., had referred

Claimant to J. Scott Bainbridge, M.D., specifically for an evaluation of her cervical spine since there was a

suggestion of contribution of the cervical spine to Claimant’s continuing complaints.  (Claimant’s Exhibit 15). 

After review of the cervical MRI, Dr. Bainbridge opined that there was nothing on physical examination or

diagnostic testing to support the presence of a cervical radiculopathy.  He opined that there was a probable

right radial neuropathy at the supinator tunnel that may help perpetuate the sympathetically maintained pain. 

(Claimant’s Exhibit 18).

 

7.                  Claimant was referred to Marc Treihaft, M.D., for an EMG.  The EMG of February 16, 2011,

revealed minimal evidence of a right radial neuropathy, unchanged from an EMG performed in December

2009.  (Claimant’s Exhibit 27).

 

8.                   Dr. Treihaft had performed an earlier EMG on Claimant in early 2005 which did not study the

radial nerve but did study the extensor digitorum communis.    (Respondents’ Exhibit M, bates stamp 438 -

450, at 439).

 

9.                  Dr. Viola diagnosed a radial tunnel syndrome on May 9, 2011.  Dr. Viola further opined that he

suspected that Claimant’s “RSD” had not resolved because the radial tunnel needed to be treated. 

(Claimant’s Exhibit 33).
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10.              Claimant underwent the right radial nerve decompression on July 20, 2011.  (Claimant’s

Exhibit 47). 

 

11.              Claimant underwent an independent medical examination with Scott J. Primack, D.O. on

February 11, 2011.  After review of the extensive medical treatment  rendered to Claimant and a physical

examination, Dr. Primack opined that Claimant was still at maximum medical improvement.  He noted that,

unfortunately, Claimant had turned into a professional patient.  He opined that Claimant had objectively

gotten better and that objectively there was no evidence of CRPS (sympathetically maintained pain). 

(Respondents’ Exhibit M, bates stamp 438 - 450, at 449).

 

12.              Dr. Primack further opined that Claimant gets an “extensive” amount of passive treatment,

which is reinforcing her status as a professional patient.  He noted the prior opinions of the DIME physician,

Dr. Reichhardt, and another examiner, Annu Ramaswamy, M.D., both of whom felt that Claimant’s

maintenance medical treatment should be limited to the treatment outlined in general by the Medical

Treatment Guidelines (See, Respondents’ Exhibits E, bates stamp 62 -101; C, bates stamp 44 – 50; D, bates

stamp 61; and J, bates stamp 423).  Dr. Primack opined that Claimant should be weaned from passive

treatment.  (Respondents’ Exhibit M, bates stamp 438 – 450, at 449).

 

13.              Dr. Primack, who is a Level II physician, has three certifications:  two physical medicine and

rehabilitation certifications and a combined neurology and physiatry certification.  He is on the teaching

faculty for Level II accreditation.  (Hearing testimony of Dr.  Primack, at p. 46).  It is found that Dr. Primack’s

opinions are credible and  persuasive.

 

14.              Dr. Primack noted that the first EMG by Dr. Feldman studied the superficial sensory nerve, a

nerve that can get placed in traction when one falls on their outstretched hand, as Claimant did.  Some

weeks later, Dr. Treihaft’s EMG studied the muscles called the extensor digitorum communis.  This study

was negative.  However, in 2009, Dr. Treihaft’s EMG study of the extensor digitorum communis was

positive.  This documented entrapment at the elbow that was not documented after the original injury. 

(Hearing testimony of Dr. Primack, at 51 – 52).  The area decompressed by Dr. Viola was indicative of the

muscles which were previously normal.  (Hearing testimony of Dr. Primack, at 70).  Thus, the entrapped

radial nerve at the elbow was not related to the work injury.  (Hearing testimony of Dr. Primack, at 56). 

 

15.              It is the credible and persuasive opinion of Dr. Primack that the surgery performed by Dr. Viola

was important to maintain Claimant’s maximum medical improvement status because if the nerve continued

to be entrapped, the pain complaints she has as a result of the sympathetically maintained pain would

increase.  (Hearing testimony of Dr. Primack, at 57).

 

16.              Dr. Primack opined that Claimant was at the time of hearing in a “subacute” phase of recovery

from the non work related elbow surgery by Dr. Viola.  Dr. Primack further opined that Claimant could begin

weaning off treatment and be transitioned to an independent program by the beginning of 2012.  (Hearing

testimony of Dr. Primack, at 62 – 64).

 

17.              Dr. Bainbridge speculated that what “can happen” is that a fall like Claimant’s could have

transmitted forces up to the upper part of the radius.  (Post hearing deposition of Dr. Bainbridge, at p. 4 – 5). 

He did not think the injury was a direct blow to the nerve, but more likely a local injury that led to

inflammation and then “for whatever reason” the nerve became entrapped.  (Post hearing deposition of Dr.

Bainbridge, at 13).

 

18.              Dr. Primack rebutted Dr. Bainbridge’s testimony by explaining that nerves maximize electrically

within the first six to eight weeks after an injury and the two EMGs performed within ten to twelve weeks after

the injury did not show an abnormal digitorum communis muscle, which was found in 2009 and which was
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the basis of Dr. Viola’s surgery.  (Post hearing deposition testimony of Dr. Primack, at 4 - 6). 

 

19.              Even after the rebuttal testimony of Dr. Bainbridge, Dr. Primack opined that Claimant’s surgery

from Dr. Viola was not causally related to the injury and that Claimant remained at maximum medical

improvement for her work injury when the surgery was performed.  (Post hearing deposition of Dr. Primack,

at 9).  Dr. Primack’s opinion is found to be more credible than Dr. Bainbridge..
 

CONCLUSIONS OF LAW

            Having made the foregoing Findings of Fact, the following Conclusions of Law  are entered.

A.     The surgery performed by Dr. Viola is unrelated to Claimant’s work injury.
 

            It is concluded that the testimony of Dr. Primack is persuasive that the surgery performed by Dr. Viola

is not causally related to Claimant’s work injury of November 2, 2004. 

 

            Respondents are not questioning payment of the surgery performed by Dr. Viola as Respondents

voluntarily paid for the surgery in order to see if it would improve the sympathetically maintained pain as

explained by Dr. Primack.  Claimant’s pain complaints for the sympathetically maintained pain were likely to

increase if the entrapped nerve was not released. 

 

            The EMGs performed after the injury are conclusive that there is no causal relationship to the work

injury.  The first EMG by Dr. Feldman showed that there was a loss in the superficial radial sensory nerve,

consistent with the mechanism of Claimant’s injury.  The EMG by Dr. Treihaft shortly thereafter specifically

studied the extensor digitorum communis, which was negative.  It was the positive finding on EMG relating to

the extensor digitorum communis on December 21, 2009, that specifically led to the surgery performed by

Dr. Viola.  It is more likely than not that had Claimant sustained an entrapment at the elbow at the time of the

injury, the EMGs performed in early 2005 would have demonstrated loss to the extensor digitorum

communis. 

 

            Therefore, it is concluded that the surgery performed by Dr. Viola was not related to Claimant’s work

injury.

 
B.    Claimant was at maximum medical improvement and remained at maximum medical

improvement after the surgery performed by Dr. Viola.
 

            Because the surgery performed on Claimant’s elbow was unrelated to Claimant’s work injury,

Claimant was at maximum medical improvement at the time of the surgery and remains at maximum medical

improvement for the work injury.

 

            The DIME physician, Dr. Reichhardt, opined that Claimant was at maximum medical improvement on

September 23, 2009.  This finding of maximum medical improvement was upheld by ALJ Felter in his order

dated February 23, 2011. 

 

            There has been no change in Claimant’s work related condition to take her off maximum medical

improvement status.  In fact, Dr. Primack opined that Claimant has objectively improved and that there are

no objective findings of sympathetically maintained pain at this time.

 

            It is concluded that Claimant is at maximum medical improvement and that her present treatment,

including the surgery from Dr. Viola, is maintenance medical treatment.
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C.    Claimant should now be weaned from the extensive passive treatment she is
receiving on a maintenance medical treatment level.

 

            It is the opinion of Dr. Primack that Claimant is a professional patient due to the extensive passive

treatment that she receives on a maintenance medical basis.  It is his opinion that she should be weaned

from this treatment for her benefit. 

 

            Dr. Bainbridge agrees.  Dr. Bainbridge opined that after the surgery by Dr. Viola, Claimant should

have “a time-limited course of very directed physical therapy …given her history of extensive use of

therapies, I do want to emphasize it should be focused and time limited.”  (Deposition of Dr. Bainbridge, p.

10, ll. 8 – 11).  Dr. Bainbridge opined that a “more reasonable” maintenance plan needs to be devised. 

“What I am referring to are all of the occupational therapy, the physical therapy, the acupuncture, all of those

things that are ongoing and she, my guess is, has become psychologically dependent upon.”  (Deposition of

Dr. Bainbridge, p. 19, ll. 11-21).  Dr. Bainbridge thought that within some months, the maintenance plan

could start to be gradually weaned to acupuncture once or twice a month, occasional massage and an

occasional therapy visit.  (Deposition of Dr. Bainbridge, p. 20, ll. 13 - 22). 

 

            In December 2011, Dr. Bainbridge opined that Claimant was in the weaning phase.  He noted that the

blocks are not effective for Claimant for a long enough time to justify them on an ongoing basis.  (Post

hearing deposition of Dr. Bainbridge, p. 7, ll. 16 – 19).  There may be a role for a couple of stellate blocks per

year if there are major flare-ups but not on a scheduled basis.  (Post hearing deposition of Dr. Bainbridge, p.

7, l. 24 – p. 8, l. 3).  As of December 2011, Dr. Bainbridge opined that Claimant needed six to eight therapy

visits (inclusive of acupuncture, occupational therapy and physical therapy) total over the next two years

starting in March 2012.  (Post hearing deposition of Dr. Bainbridge, p. 8, ll. 4 – 23).

 

            Therefore, it is concluded that the maintenance medical program ordered by ALJ Felter following the

April 12, 2010, hearing that occurred almost two years ago should be modified as it is now not reasonable

and necessary treatment according to Claimant’s own treating physician, Dr. Bainbridge, as well as an

independent medical examiner, Dr. Primack.  It is found and concluded that Claimant should returned to Dr.

Bainbridge for an outlined maintenance medical treatment program to be set out in a specific maintenance

medical treatment plan by Dr. Bainbridge that weans Claimant’s passive treatment.

 

 
ORDER

            It is therefore ordered that:

1.                   Claimant reached maximum medical improvement on September 23, 2009, and all subsequent

treatment is maintenance medical treatment.

 

2.                  Respondents’ shall be liable for Claimant to return to Dr. Bainbridge for Dr. Bainbridge to

outline a specific maintenance medical treatment plan that weans Claimant from her current extensive

treatment to treatment that is more in line with the maintenance treatment to which Dr. Bainbridge testified in

his deposition and post hearing deposition.

 

3.                  All matters not determined herein are reserved for future determination.

            If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the

Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file

your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review
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by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),

C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition

to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 20, 2012_

Margot W. Jones

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-854-294-01

ISSUES

The issues presented for determination are whether the Claimant sustained a compensable injury;

medical benefits; and temporary total disability (TTD) benefits commencing March 24, 2011 until Dr. Samuel

Smith placed the Claimant at maximum medical improvement (MMI) on December 1, 2011.

The parties stipulated that Claimant’s average weekly wage (AWW) is $986 and that if the claim is

compensable, Dr. Smith and Dr. David Tusek are authorized treating physicians. 

FINDINGS OF FACT

1.                  Employer operates a food products distribution business.  Claimant was employed as a

delivery driver.  Claimant’s job duties require him to deliver restaurant supplies that weigh in excess of 100

pounds.  Claimant was hired on October 18, 1999.

2.                  Claimant has a history of back problems.  On September 12, 2005, Dr. Gordon noted Claimant

was a “…[n]ew patient with history of low back pain for three weeks which is gradually worsening.  He does

have a long history of mild low back pain…”

3.                  Claimant’s back problems flared in 2009 and he took a medical leave of absence from work

under the Family and Medical Leave Act (FMLA) beginning in August, 2009.  Dr. Gordon reported Claimant

was suffering from “herniated disc – lumbar, with numbness…”  Claimant underwent an MRI of the lumbar

spine on August 20, 2009 and saw orthopedic surgeon Dr. Loutzenhiser in October and December, 2009. 

Dr. Loutzenhiser noted the MRI revealed “…left L4/5 disc herniation with left foraminal stenosis L4/5…” 

4.                  Claimant underwent electrodiagnostic testing with Dr. Pocsine in September, 2009.  Dr.

Pocsine reported that, “I would say that the patient has mild denervation on the EMG study.  Obviously, this

would suggest a still ongoing process; however, the injury might have happened several decades ago

considering the ongoing back problems of many years duration…”

5.                   Claimant underwent 29 sessions of physical therapy between August 31, 2009 and January 25,

2010.  In the initial evaluation, the physical therapist reported “…[h]e states a long history of back problems

and he just got progressively worse…” 

6.                  Dr. Fournier released Claimant to return to regular work on February 25, 2010, and Claimant
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did so with no restrictions. 

7.                  On July 21, 2010, Claimant experienced pain in his low back while delivering products to the

Employer’s customer in downtown Denver.  He felt some pain after pulling the dolly up several steps.  On

July 26, 2010, Claimant completed an “Employee Injury Report” and wrote that he injured his low back, and

on a pain diagram, he circled the low back.  Claimant declined medical treatment at that time because he

had a vacation scheduled and believed a week off would improve his symptoms.   

8.                   After his vacation, Claimant returned to work full duty without restrictions.  Claimant never

asked the safety manager or his supervisor if he could seek medical treatment related to this incident. 

Claimant testified that he felt a “pull” in his mid-back rather than his low back, but he also testified that he did

not have pain in his mid-back in July 2010 and that the mid-back pain started sometime later.  He testified

that he did not know why he noted low back because it was really his mid-back that was injured. 

9.                  On January 8, 2011, the Claimant presented to his primary care physician, Dr. Tusek.  The

treatment note indicates that Claimant had a history of a slipped disc and was seen 12 months ago, and that

the symptoms initially improved, but over the last months, Claimant had sciatic symptoms down both legs

and numbness in his hand when arms are above his head.  Dr. Tusek referred Claimant for MRI scans of his

cervical, thoracic and lumbar spine.  The MRI scan of the thoracic spine showed a disc protrusion and disc

bulges.  The MRI of the lumbar spine showed degenerative changes.

10.              The Claimant then had a meeting with the safety manager and transportation director on

January 20, 2011, concerning his back problems.  Claimant reported low back and leg pain and inquired

about whether his current symptoms were related to the incident in July 2010. Claimant did not file a workers’

compensation claim as result of this meeting, and instead continued to treat with his personal physician. 

Claimant also continued to work full duty without restrictions. 

11.              During the hearing, Claimant described a specific delivery in March 2011 during which he felt a

“pull” in his mid-back. By then, Claimant had already complained of mid-back pain to Dr. Tusek. Following

this delivery on or around March 18, 2011, Claimant did not believe he could perform his job any longer. He

contacted the transportation director regarding his inability to perform his job duties.  Claimant did not report

this incident to the Employer as a work injury.

12.              Claimant took a leave of absence and applied for short or long term disability. Claimant has not

worked since March 21, 2011.  Claimant did not miss any work due to back pain between July 2010 and

March 21, 2011.  He would like to return to work, but does not feel he is capable of returning to the same job

as a delivery driver.

13.              Claimant saw Dr. E. Lee Nelson for a neurosurgical consultation on April 5, 2011, at which time

he reported that his mid-thoracic pain started in January 2011. 

14.              Claimant saw Dr. Smith on April 15, 2011, pursuant to a referral from Dr. Tusek.    Dr. Smith

was primarily addressing Claimant’s thoracic spine complaints.  Claimant completed a patient health

questionnaire wherein he wrote that his date of injury was “7-11” and that his symptoms began “9-11.”  The

Judge infers that Claimant intended to write “10” or 2010 instead of “11” thus Claimant noted that his thoracic

spine symptoms began in September 2010.  This is consistent with the Claimant’s testimony  that at the time

of the July 2010 incident, only his low back was painful and that his upper back pain started sometime later. 

15.              Claimant identified no work incident between July 2010 and January 2011 that would have

produced the symptoms he reported to Dr. Tusek on January 8, 2011.  In addition, the Judge is not

persuaded that any March 2011 incident accelerated or exacerbated Claimant’s back symptoms.  The

medical records do not support a worsening, exacerbation or acceleration of symptoms following March 21,
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2011.   

16.              Dr. Smith testified by deposition on December 1, 2011.  He opined that Claimant’s thoracic

spine problems were related to Claimant’s job duties.  Dr. Smith relied on the history provided by the

Claimant that his mid-back problems started in July 21, 2010.  Dr. Smith admitted that Claimant is a poor

historian, but he did not believe Claimant to be a liar.  Claimant’s own testimony, however, contradicted that

his thoracic spine problems began in July 2010.  Initially, he testified that the thoracic spine problems started

in July 2010, but he later admitted that they started sometime after July 2010.  In light of all of the evidence

to the contrary, Dr. Smith’s opinions concerning compensability are not persuasive. 

17.              Based on the foregoing, Claimant has failed to establish by a preponderance of the evidence

that he suffered a work-related injury.  The Judge acknowledges that Claimant attributes his current back

problems to his job duties.  Further, the Judge agrees with Dr. Smith that Claimant is not a liar, but he is a

poor historian.  The Claimant truly believes his symptoms are related to his job duties, however, the Claimant

has failed to prove a causal link between his job duties and his back symptoms.  The mere fact that Claimant

experiences symptoms while working is insufficient to establish a compensable injury.  The persuasive

evidence demonstrates that the incident in July 2010 did not produce thoracic spine symptoms, and that any

low back problem Claimant may have felt at that time resolved.  Claimant admittedly had no upper back or

mid-back symptoms at the time of the July 2010 incident, which is supported by the patient health

questionnaire Claimant completed for Dr. Smith.  Further, Claimant identified no specific incident at work that

brought on the thoracic spine symptoms other than the July 2010 incident.  In addition, Claimant testified

adamantly that the July 2010 incident did not cause low back symptoms, though he initially reported an injury

to his low back.  Accordingly, there is no clear work-related explanation for the onset of low back pain and

leg pain and there is no clear work-related explanation for the onset of thoracic pain.  Finally, there is no

persuasive evidence that any incident in March 2011 exacerbated or accelerated Claimant’s lumbar or

thoracic spine conditions.

 
CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

·              The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101,

C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers' Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case

is decided on its merits.  Section 8-43-201, C.R.S.

·            The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the ALJ

has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

·           When determining credibility, the fact finder should consider, among other things, the consistency

or inconsistency of the witness’s testimony and actions; the reasonableness or unreasonableness

(probability or improbability) of the testimony and actions; the motives of the witness; whether the testimony

has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205

(Colo. 1936); CJI, Civil 3:16 (2005). 
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·           The Workers’ Compensation Act creates a distinction between the terms “accident” and “injury.” 

The term “accident” refers to an “unexpected, unusual, or undesigned occurrence.”  Section 8-40-201(1),

C.R.S.  In contrast, an “injury” refers to the physical trauma caused by the accident.  In other words, an

“accident” is the cause and an “injury” is the result.  City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194

(1967).

·            No benefits flow to the victim of an industrial accident unless the accident results in a

compensable “injury.”  A compensable injury is one which requires medical treatment or causes disability.  As

noted, it is well established that it is the Claimant’s initial burden to prove a compensable injury.  City of

Boulder v. Payne, supra; Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990). 

·           As found, the evidence shows Claimant sustained an industrial accident involving his low back on

or about July 21, 2010.  He reported it to Employer on July 26, 2010.  He declined medical treatment.  He

missed no time from work as a result of the industrial accident.  The accident did not cause disability.  Thus,

the accident did not cause an injury.  Claimant testified, and the medical records support, that Claimant’s

thoracic spine symptoms started sometime after July 21, 2010, as in two or more months after July 21,

2010.  There is no persuasive evidence that the incident on July 21, 2010 produced symptoms in Claimant’s

thoracic spine. In addition, Claimant’s testimony that he sustained a new injury or an aggravation of an injury

in March 2011 is not persuasive.  Claimant already had reported thoracic spine symptoms and the medical

records do not support any worsening of his condition subsequent to March 18, 2011. 

·             Claimant has failed to establish by a preponderance of the evidence that he sustained an injury

as a result of his employment.  The claim is not compensable. Because the Judge has found and concluded

that Claimant did not sustain an injury arising out of and in the course of his employment with the Employer,

the remaining issues need not be addressed.
ORDER

            It is therefore ordered that Claimant’s claim for workers’ compensation is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 20, 2012

Laura A. Broniak

Administrative Law Judge

 

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
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ISSUES

The issues presented for determination are permanent total disability; permanent partial disability

(PPD); maintenance medical benefits; and whether Respondents are liable for certain emergency room

medical bills.

Claimant also raised the issue of whether the Respondents waived their right to contest the Division

Independent Medical Examination (DIME) opinions of Dr. Bachman.  The Judge declines to address this

issue because it was specifically addressed by ALJ Bruce Friend in his March 10, 2011 Order. 

FINDINGS OF FACT

            Based on the evidence presented at hearing, the Judge finds as fact:

1.                 Claimant is a 43-year old male. On January 29, 2007, Claimant sustained injuries following a

fall at work. The records indicate Claimant fell from somewhere between 8 and 30 feet.  The Respondents

admitted liability for the accident. 

 

2.                 Claimant was taken by ambulance to Longmont United Hospital Emergency Room where it was

noted that Claimant had a left subarachnoid bleed. When the ambulance arrived at the injury site, Claimant

was alert and oriented to person, place and day of the week. 

3.                 In some of the hospital treatment notes from January 29, 2007, it appears the Claimant is giving

the history and sometimes it is noted that a friend or family member is giving the history. 

 

4.                 Claimant complained of low back pain to the ER staff, but X-rays revealed a normal lumbar

spine with no evidence of fracture.  X-rays also revealed no evidence of right ankle fracture or dislocation

and no acute thoracic injury. Clamant was diagnosed with right ankle sprain and subarachnoid hemorrhage

secondary to fall. Claimant denied any neck, mid back or low back pain. He also denied any pain in his

pelvis, left lower extremity or bilateral extremities.  

 

5.                 In a history taken by physician’s assistant, Alan Davalt, it was noted that Claimant did not lose

consciousness and remembered the fall.

 

6.                 On January 31, 2007, Timothy Pator, M.D., examined Claimant for an orthopedic consultation

regarding Claimant’s right ankle and knee complaints.  Claimant specifically denied cervical, thoracic or low

back pain.  Dr. Pator noted tenderness over the anterior talofibular ligament and no instability of the ankle on

varus valgus stress, no tenderness over the medical and lateral malleolus, and no tenderness of the mid-foot

or forefoot.  Dr. Pator noted that Claimant’s knee exam was benign and that he had normal hip rotation

without pain.  Claimant’s x-ray was normal except for some minor soft tissue swelling.  Dr. Pator

recommended an air cast splint.

 

7.                 The Claimant remained hospitalized at Longmont United Hospital until February 7, 2007, when

he was transferred to Lutheran Exempla for additional diagnostic testing.  Apparently, there was some

confusion over the procedure that was to be performed on the Claimant and he initially refused and was

transferred back to Longmont United where he remained until February 10, 2007.  Thus, Claimant was

hospitalized for approximately nine days.

 

8.                 As of March 9, 2007, David Reinhard, M.D., became Claimant’s primary treating physician.  Dr.

Reinhard examined the Claimant and he noted as his impressions: Closed head injury secondary to fall;

resolving left subarachnoid hemorrhage with persistent left temporal contusion with surrounding edema; MR
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angiogram negative for aneurysm or vascular malformation; right shoulder contusion with right AC joint

tenderness with restriction in active range of motion; right ankle sprain; right knee strain; chest wall

contusion; complaints of headaches involving the right temple and periorbital region.  Based upon his

assessment, Dr. Reinhard concluded that Claimant had sustained a traumatic brain injury and multiple

musculoskeletal injuries causally related to the fall which occurred at work on January 29, 2007.  Dr.

Reinhard concluded that Claimant should remain off work and recommended both a neurosurgical follow-up

as well as a follow-up MRI of the brain. He also recommended physical therapy for Claimant’s right shoulder,

knee and ankle and prescribed medications.

 

9.                  Thereafter, Dr. Reinhard continued to treat Claimant for complaints related to his fall.  Claimant

continued to report right shoulder, right knee and right ankle pain, as well as headaches. 

 

10.              On May 3, 2007, Claimant saw Dr. Reinhard and reported memory problems.  Dr. Reinhard

noted that Claimant had mild reduction in active range of motion in his right shoulder with positive

impingement signs.  He also noted trigger points in the suprascapular musculature, but shoulder strength

was intact.

 

11.              An MRI scan performed on April 27, 2007 of Claimant’s brain revealed resolution of the

hemorrhage in his left temporal lobe with residual chronic hemosiderin deposition and mild volume loss

consistent with encephalomalacia.

12.             On June 20 and 29, 2007, Claimant underwent neuropsychological testing by Suzanne

Kenneally, Psy.D.  Claimant reported to her that after his work injury, he lost consciousness from the time of

the impact from the fall until four days later in the hospital.  Dr. Kenneeally concluded that Claimant’s

neuropsychological testing indicated the presence of mild deficits in auditory-verbal intake and sustained

auditory attention. Psychological testing indicated the presence of a moderate depression sufficient to

warrant intervention with antidepressant medication. There was also evidence of translation of psychological

distress into physical symptomatolgy. Dr. Kenneally’s diagnostic impressions were cognitive disorder NOS;

major depressive disorder, single episode; alcohol abuse in remission by the Claimant’s report; and status

six months post left temporal subarachnoid hemorrhage without craniotomy.  Dr. Kenneally opined that it is

likely that the resolution of depression would improve Claimant’s daily functioning and decrease his pain

symptoms.

13.             On July 19, 2007, Claimant reported to Dr. Reinhard that he was experiencing low back pain on

the right side, which started after a motor vehicle accident.  Claimant reported the symptoms were mild at the

time of the motor vehicle accident, but had increased recently, which Claimant attributed to physical therapy.

Claimant continued to complain of right ankle pain with little or no improvement in symptoms.  Dr. Reinhard

noted that electrodiagnostic studies did not show definitive peripheral nerve involvement in the peroneal

nerve distribution or L5 nerve root distribution to explain the right ankle dorsiflexion weakness. Dr. Reinhard

referred Claimant for a MRI of his right ankle. Dr. Reinhard continued to restrict Claimant from driving a

motor vehicle. 

14.             The MRI scan of Claimant’s right ankle revealed a partial tear of the deltoid ligament and

edema of the medial malleolus. 

15.             On August 2, 2007, Dr. Reinhard referred Claimant to Dr. Hahn concerning the right ankle.  Dr.

Hahn evaluated the Claimant on August 27, 2007.  He noted tenderness along the anterior aspect, but

observed no swelling.  Dr. Hahn noted that Claimant seems to have global weakness but that his ankle is

normal.  Dr. Hahn conferred with Dr. Reinhard and they agreed that Claimant should see a neurologist to

determine if there was any pathology in the neurologic system. 
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16.             Claimant was referred to Alexander Zimmer, M.D., a neurologist, who evaluated the Claimant

on September 12, 2007.  Dr. Zimmer conducted a nerve conduction study, which he concluded was normal.

He also noted that there was an abnormal needle EMG but “it is most likely that the decreased recruitment is

volitional, i.e., secondary to decreased effort which could be due to pain and/or other factors.”  He concluded

that there was no evidence or peripheral neuropathy or other neuropathy. 

17.             On September 20, 2007, Dr. Reinhard’s treatment notes indicate that ultrasound on Claimant’s

right shoulder revealed a grade one AC joint separation as well as right bicipital tendonitis.  Dr. Reinhard

noted that Claimant had trigger points and hypertonia along the right suprascapular musculature, but that he

had no restrictions in his right shoulder range of motion. 

18.             Claimant underwent a lumbar MRI on October 10, 2007, which was unremarkable. 

19.             By November 1, 2007, Dr. Reinhard reported that Claimant was approaching MMI following

neuropsychological retesting.  During that visit, Claimant reported improvement in his low back pain and right

shoulder pain.  Claimant continued to report right ankle pain and weakness but did report some improvement

in the pain.  He also reported improvement in his headaches.  

20.             On November 15, 2007, Dr. Reinhard noted that Claimant was at MMI with regard to

musculoskeletal issues, and that once he undergoes the neuropsychological retesting, he would be at full

MMI. 

21.             On December 6, 2007, Dr. Reinhard reported that Claimant has potential ratable impairments

regarding his closed head injury, resultant mood disorders, cognitive disorder, post-traumatic headaches and

right sacroiliac joint. Dr. Reinhard noted that Claimant does not appear to have much, if any, ratable

impairment with regard to the right shoulder or right knee.

22.             On December 25, 2007, Claimant was at home with his family when he was noted to appear

confused and unstable. It was noted that Claimant was on several medications which he discontinued several

days prior “so he could drink alcohol during the holidays.”  Claimant was taken to Longmont United Hospital

ER.  It was noted that chronic headaches were suspected “due to CHI less well controlled due to patient

interrupting medication regimen during the holidays in order to drink.”   A repeat CT scan performed at

Longmont United showed a focal area of encephalomacia in the left temporal lobe.  Claimant was given

fentanyl intravenously for his headache.

23.             Claimant returned to see Dr. Reinhard on January 10, 2008.  The treatment notes discussed

the Claimant’s need to revisit the ER on December 25, 2007, and documented that Claimant was having a

severe headache and was seeing “spots” on the wall, his heart was racing and he felt severe pressure in his

head and chest.  Based upon the history provided by Claimant, Dr. Reinhard concluded that Claimant likely

had suffered a late “posttraumatic seizure.”  Dr. Reinhard commented that it is not at all unusual for patients

with post traumatic seizures to have the first seizure months or even within the first two years after the injury. 

Dr. Reinhard noted that there is an increased risk of having a seizure particularly with the type of head injury

that Claimant had sustained.

24.             Dr. Reinhard continued to treat the Claimant after the suspected seizure, prescribing additional

medications which included Darvocet for pain, Amitriptylene, Wellbutrin and Lexapro.  He recommended

continued biofeedback therapy.  Dr. Reinhard also consulted with Dr. Zimmer who indicated that the

episodes could represent atypical seizures, but were more characteristic of panic attacks or anxiety attacks

resulting from his headaches. 

25.             By February 7, 2008, Dr. Reinhard felt that Claimant’s symptoms were stabilizing again and that
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Claimant was approaching MMI.  Dr. Reinhard noted that Claimant underwent an EEG, which was normal or

negative for epileptic activity.  Dr. Reinhard felt that continuing biofeedback might be appropriate if Claimant’s

symptoms were actually panic or anxiety attacks as suggested by Dr. Zimmer. 

26.             Dr. Reinhard referred Claimant to Gary Gutterman, M.D., for a psychiatric consultation. Dr.

Gutterman evaluated the Claimant on April 16, 2008.  Claimant was already prescribed Lexapro by Dr.

Reinhard.  Dr. Gutterman recommended increasing the dosage of Lexapro to more effectively manage

Claimant’s panic disorder symptoms.

27.             On May 6, 2008, Claimant returned to Dr. Reinhard for follow-up.  Claimant reported that his

headaches were less severe although longer in duration and that he his mood had improved and he felt

happier since his Lexapro dosage was increased.

28.             Claimant saw Dr. Kenneally on May 7, 2008, at which time he reported improvement in his

mood and changes in his physical symptoms.  He apparently presented in good spirits appearing happy and

not anxious.  Claimant denied blanking out of feeling disoriented since his last visit with Dr. Kenneally on

April 21, 2008.  

29.             Claimant returned to the Longmont Emergency Room on May 8, 2008, complaining of a

headache and chest pain. The treatment notes indicate that Claimant reported a worsening headache and

chest pain and palpations for two days.  The ER staff diagnosed Claimant with stress and anxiety reaction.

30.             By June 18, 2008, Claimant reported to Dr. Reinhard increased pain overall and specifically

headaches, right shoulder pain, low back pain, right rib pain and right upper quadrant pain.

31.             On July 14, 2008, Dr. Zimmer reported that he examined the Claimant on July 11, and that

Claimant had headaches, right shoulder pain, right rib pain and right ankle pain. Dr. Zimmer’s impression

was that “patient with multiple pain symptoms, including headache, occurring post-traumatically. Precise

mechanism of some of his pain symptoms is not entirely clear on a neurological basis.”

32.             On August 27, 2008, Dr. Reinhard noted that Claimant continued to suffer from headaches and

was depressed.  Claimant also reported ongoing episodes of dizziness and confusion which Dr. Reinhard

indicated were likely symptoms of a panic attack.  Dr. Reinhard reported that Claimant is “not at MMI at this

time with continuing severe depression” and he referred Claimant back to Dr. Gutterman. 

33.             Claimant returned to Dr. Reinhard on October 1, 2008.  Dr. Reinhard noted that Claimant was

likely approaching MMI and suggested that Claimant had ratable impairments regarding his closed head

injury, including components of impaired cognition, emotional disturbance and episodic neurologic disorder

for his continuing headaches.  Dr. Reinhard also noted that Claimant likely had ratable impairments for his

lumbar spine and right shoulder. Dr. Reinhard changed Claimant’s psychotropic medications. 

34.             During October, November and December 2008, Claimant continued to treat for anxiety, panic

attacks, depression, chronic low back pain, headaches, closed head injury and depression. By December 2,

2008, Dr. Reinhard reported that Claimant was “again nearing MMI.”  On December 30, 2008, Dr. Reinhard

reported that if Claimant continues to improve his response to psychotropic medications, he will be placed at

MMI.

35.             On January 20, 2009, Claimant underwent an independent medical examination (IME) with

Brian S. Lambden, M.D., at Respondents’ request. Dr. Lambden opined that Claimant reached MMI and that

there “does appear to be a non physiologic component to Mr. Almanza’s presentation which has impeded his

recovery.”  Dr. Lambden recommended medical management of headaches and anxiety and 4 to 6
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psychological counseling visits with a Spanish-speaking psychologist to address anxiety, and that Claimant

return to work without any significant restrictions; however, he also noted that Claimant felt that he was

disabled so he would be applying for SSDI.

36.             On January 21, 2009, Dr. Reinhard agreed that Claimant was at MMI and gave him a 36%

whole person impairment consisting of 30% for brain disorder, 15% for the lumbar spine and 6% for the right

shoulder.  At that time, Dr. Reinhard noted that as a result of his traumatic brain injury, Claimant suffered

from migrainous headaches, mood disorder and cognitive dysfunction.  He also noted that Claimant suffered

from residual low back pain secondary to a lumbar sprain and sacroiliac dysfunction.  Finally he determined

that Claimant was suffering from residual right shoulder pain with regard to his diagnosed right AC sprain

and associated fibromyositis.  Dr. Reinhard recommended continued use of prescribed medications including

Soma, Norco, Zoloft, Klonopin and Neurotin as well as periodic screening for adverse effects of the

medication one to two times per year.  Dr. Reinhard provided continued restrictions which included no lifting

over 30 pounds occasionally and 15 pounds frequently and limited standing or walking to 30 minutes per

hour. Dr. Reinhard restricted Claimant from driving a motor vehicle, working on ladders or around dangerous

equipment. 

37.             On February 7, 2009, Dr. Lambden reported that he disagreed with Dr. Reinhard’s opinion

regarding permanent impairment because Claimant had pain behaviors on exam and still had normal right

shoulder range of motion which would result in no right shoulder impairment. Claimant also had a non

physiologic lumbar spine examination and a normal lumbar MRI.

38.             On May 8, 2009, Claimant underwent an IME with Jonathan H. Woodcock, M.D.  Dr.

Woodcock’s report indicates that he reviewed medical records from January 29, 2007 through the end of

March 2009.  Dr. Woodcock also examined the Claimant.  Dr. Woodcock noted that Claimant displayed

exaggerated pain behaviors on examination of his right shoulder and that Claimant showed questionable

effort when Dr. Woodcock measured his right ankle range of motion.  Dr. Woodcock further noted that with

respect the right knee, Claimant demonstrated minimal objective pathology with exaggerated pain behavior. 

39.             Dr. Woodcock agreed that Claimant reached MMI on January 20, 2009, but opined that

Claimant sustained a 45% whole person impairment which included a rating for 20% brain, 15% lumbar,

10% UE or 6% WP for right shoulder, 7% disequilibrium and 9% LE which equates to a 5% WP for the right

ankle.   Dr. Woodcock concurred with Dr. Reinhard’s ratings for Claimant’s lumbar spine, right shoulder and

brain.  Dr. Woodcock added ratings for disequilibrium and Claimant’s right ankle. It appears Dr. Woodcock

measured the disequilibrium by requiring Claimant to attempt to stand on one foot and by performing other

tests which were not adequately explained by the record.  Dr. Woodcock further opined that Claimant’s

condition at that time made him unemployable unless he had significant improvement. 

40.             Being dissatisfied with Dr. Reinhard’s impairment rating, Respondents applied for a Division

IME which Claimant underwent on May 19, 2009, with James Bachman, M.D., who agreed that Claimant

reached MMI on January 21, 2009, with a 36% whole person impairment. Respondents objected to Dr.

Bachman’s impairment rating and applied for hearing on the issue of PPD to overcome Dr. Bachman’s

Division IME opinion. Before the hearing was held, the parties agreed that Claimant was not at MMI and that

he required additional evaluation. Respondents reinstated TTD benefits to Claimant.

41.             Claimant continued to undergo treatment for psychogenic symptoms, headaches, panic attacks,

depression and anxiety. Dr. Gutterman resumed treatment for Claimant’s work-related psychological

problems and there was concern that Claimant had some type of seizure disorder.  On July 1, 2009,

Claimant reported to Dr. Zimmer that he was disoriented and did not recognize his apartment building.  Also

on July 1, 2009, an EMG/nerve conduction study was done which was normal.
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42.             On July 27, 2009, Claimant was seen for a psychiatric IME by Stephen A. Moe, M.D., at the

request of Respondents.  Dr. Moe noted that Claimant had excellent medical treatment.  He further noted

that Claimant suffers from a depressive disorder, but that Claimant’s behavior and speech pattern were not

at all suggestive of depression. 

43.             Dr. Moe concluded that Claimant suffered from a complicated mild traumatic brain injury which

resulted in persistent cognitive deficits of mild severity and post-traumatic headaches.  Dr. Moe also noted

that Claimant has had a psychological reaction to his condition that has had a significantly greater impact on

his functioning than any direct effects of the work injury itself, including the traumatic brain injury.  Further Dr.

Moe concluded that Claimant’s bodily complaints and associated functional impairment since June 2007

“have been grossly in excess of objective finding.” Claimant has provided exaggerated reports of the nature

of his fall and its immediate effects. Various evaluators, including Dr. Reinhard, Dr. Lambden and Dr.

Woodcock have reported “medically unexplained dysfunction on physical examination.”  Dr. Moe also opined

that Claimant’s continued physical complaints were the product of somatization and not work-related.   Dr.

Moe assigned a 5% whole person impairment for Claimant’s brain injury and a whole person mental

impairment in the range of 13-15%, which combines for a 17-19% whole person impairment.

44.             Respondents referred Claimant for another IME, which was performed by Erik Hammerberg,

M.D., on August 13, 2009. Dr. Hammerberg recommended hospitalization and weaning of medicine for a

prolonged EEG to screen for possible seizure disorders.

45.             Claimant was admitted to Swedish Medical Center on January 4, 2010 and discharged on

January 8, 2010 to screen for a possible seizure disorder. He was seen by Kristen A. Bracht, M.D., for

continuous video EEG monitoring.  She reported that the majority of the time, Claimant’s EEG remained

normal, but that there was intermittent left temporal slowing consistent with Claimant’s head injury. Several

of Claimant’s clinical episodes were recorded and some were quite prolonged, but Claimant was reportedly

feeling pain, looking uncomfortable, moving around, thrashing a bit and even crying at times. “No EEG

change was ever seen. Episodes varied, but clinically Claimant’s EEG remained normal throughout all of

them.” Dr. Bracht concluded that Claimant did not suffer from epileptic seizures. Dr. Bracht’s discharge

diagnoses were non-epileptic seizure disorder, status post closed head injury, chronic pain and anxiety and

depressions.

46.             On January 25, 2010, Dr. Zimmer reported that the baseline EEG conducted by Dr. Bracht was

predominately normal with some intermittent left temporal slowing.  Dr. Zimmer noted that Claimant had non-

epileptic symptomatogy and would appear to be close to MMI.

47.             On April 21, 2010, Dr. Lambden agreed that Claimant had chronic headaches and anxiety

disorder complicated by an underlying somatoform disorder. Dr. Lambden also opined that he agreed with

Dr. Moe’s conclusions that Claimant’s pain disorder has caused excessive dysfunction over the last couple of

years and this has not been the result of actual musculoskeletal injuries or brain injuries caused by the work

injury. Dr. Lambden also reported that Claimant was employable.

48.             By May 24, 2010, Dr. Gutterman continued to treat Claimant for panic and depressive disorder

with medications and on an outpatient psychiatric consultation every 3 to 4 weeks. Dr. Gutterman agreed that

Claimant did not suffer from an epileptic seizure disorder and he anticipated that Claimant would be at

psychiatric MMI within the next several months.  Dr. Gutterman also opined that Claimant “appears to have

various somatic complaints that suggest either somatization or symptom magnification.”

49.             On July 20, 2010, Dr. Gutterman placed Claimant at psychological MMI. Dr. Reinhard

concurred with the MMI date, and stated that there was no change in the 36% impairment rating he

previously gave Claimant. Dr. Reinhard gave work restrictions of no lifting over 30 pounds occasionally or 15
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pounds frequently, limit standing and walking to 30 minutes per hour, no driving, no ladders and no working

around dangerous equipment.  Dr. Reinhard recommended medical maintenance benefits of current

medications of Lexapro, nortriptyline, Abilify, Xanax, Norco, Neurontin, ranitidine, and Senokot, and follow-up

with Dr. Reinhard every 3 to 4 months, annual screening blood work including CBC and comprehensive

metabolic profile to screen for any adverse effects of medication. Dr. Reinhard did not opine that Claimant is

permanently and totally disabled. 

50.             On August 17, 2010, Dr. Lambden opined that driving restrictions were not medically indicated

and that the more appropriate restriction would be for Claimant to refrain from driving if he had a headache.

That same day, Claimant reported to Dr. Reinhard that he was “hearing voices recently.” He also claimed to

be having problems localizing sounds. On September 7, 2010, Dr. Bracht agreed with Dr. Lambden that

Claimant would only be restricted from driving if he had a headache and he is not restricted from driving

when he does not have a headache.

51.             On October 19, 2010, Claimant underwent a follow-up DIME with Dr. Bachman. Dr. Bachman

did not know why the follow-up DIME was scheduled and simply agreed to Dr. Reinhard’s 36% impairment

rating without conducting his own impairment rating.   

52.             The parties attended a pre-hearing conference with Pre-hearing ALJ Sue Purdie on November

10, 2010, concerning Respondents’ request to strike Dr. Bachman’s DIME, motion for new DIME panel, and

motion to depose Dr. Bachman and the interpreter.  PALJ Purdie denied the request to strike the DIME, but

granted the Respondents permission to conduct the requested discovery. 

53.             After conducting the discovery permitted by PALJ Purdie, Respondents applied for hearing

which was held on March 9, 2011, before ALJ Bruce Friend who found that Dr. Bachman’s October 19, 2010

DIME was not proper and struck the report. The ALJ also found that Respondents could request a new DIME

panel. ALJ Friend rejected Claimant’s argument that PALJ Purdie exceeded her authority in granting an

extension of time for the Respondents to challenge the rating of Dr. Bachman. 

54.             On March 2, 2011, Claimant underwent an IME at Respondents’ request with J. Raschbacher,

M.D.  Dr. Raschbacher opined that Dr. Reinhard erred in providing a rating to Claimant for the lumbar spine,

shoulder and the right ankle. Dr. Raschbacher felt Claimant was “malingering.”

55.             Respondents applied for a new DIME panel and Claimant underwent the DIME with Alexander

Jacobs, M.D.  Dr. Jacobs opined that Claimant reached MMI on January 29, 2009 with a 5% brain and 11%

psychological impairment. Dr. Jacobs did not opine that the 11% psychological impairment was due to

neurological brain damage. 

56.             Dr. Jacobs completed the “permanent work related mental impairment rating report work sheet”

and gave Claimant a 3% for social functioning, a 1% for thinking, concentration and judgment and a 2% for

adaptation to stress. Dr. Jacobs explained that Claimant has social functioning impairment due to stress;

however he has no difficulty managing conflict and negotiation. Claimant was also able to demonstrate good

ability to perform complex or varied tasks.

57.             Dr. Jacobs issued an extensive 38-page DIME report.  According to Dr. Jacobs, Claimant

pointed to the right shoulder and “complained of excruciating pain when the shoulder was touched with the

slightest pressure of a finger. When this area was subsequently touched forcefully with the hand and the

stethoscrope while ausculating . . . he complained of no such pain.”  And, “it is interesting that when I ask him

to do shoulder movements bilaterally he was able to perform the movements equally as well on the right as

on the left, to the point that even the translator was a little surprised.”



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

58.             Dr. Jacobs documented that Claimant “does admit to general headaches, the kind everybody

gets and “[w]hen he falls asleep, he stays asleep until morning.”  With regard to the right ankle, Dr. Jacobs

stated that Claimant “complains of inability to dorsiflex or plantar flex the right ankle. He was able, on

command, to plantar flex within 90% of normal range but he was not able to dorsiflex at all. He made no

attempt to dorsiflex the foot. However, he is able to stand on both heels symmetrically and stand on his toes

symmetrically, one at a time.” During the DIME, Claimant had no weakness in the right shoulder, elbow,

wrist, digits or grip strength. Claimant checked “yes” for seizures on the Health Status Questionnaire but he

was found to have psychogenic seizures only when he was taken off all of his medication and observed

closely in the hospital. 

59.             Claimant stated that he had recurrent headaches and garbled speech. During the entire

Division IME, there was no garbling of speech.  Claimant told Dr. Jacobs that he “has no problems with

bathing, dressing, grooming, getting in and out of a chair, and using a bathroom. He is able to manage

money, get in and out of the house, clean his house, do laundry, take medications and do shopping.”

60.             Dr. Jacobs opined that Claimant had no ratable shoulder impairment. The right shoulder

demonstrated no crepitation and no pain. The acute reaction that Claimant demonstrated to the slightest

touch was circumvented when Claimant was distracted. During normal conversation and activity, such as

taking off his hat and getting dressed and undressed, Claimant demonstrated full range of motion on the right

hand and the right arm.

61.             Dr. Jacobs also opined that Claimant did not qualify for a specific disorder of the lumbar spine.

Because Claimant does not qualify for a Table 53 lumbar spine diagnosis, he has no lumbar spine

impairment and it is not necessary to test for range of motion.  There was tenderness to the lumbar spine

with the slightest touch and although Claimant is entitled to no lumbar spine impairment, Dr. Jacobs did

range of motion out of interest to see how his measurements would compare to other examiners. Although

not necessary, Dr. Jacobs commented that Claimant’s range of motion was excellent and he has no lumbar

spine impairment.

62.             Dr. Reinhard provided an updated impairment rating on September 19, 2011.  His conclusion

was that Claimant sustained a 34% whole person impairment which consisted of 5% whole person for the

right shoulder, 13% for the lumbar spine, and 20% whole person for the residual effects of the traumatic

brain injury. 

63.             On September 20, 2011, Dr. Reinhard outlined in a letter why he disagreed with Dr. Jacobs’

impairment rating. Dr. Reinhard stated that with regard to right shoulder impairment, Dr. Jacobs described

passive and active assisted range of motion being evaluated in his examination even though an impairment

rating should be based on active range of motion. Dr. Reinhard believes Dr. Jacobs 0% impairment for

Claimant’s shoulder was based on passive and/or active assisted range of motion of the right shoulder rather

than on active range of motion. 

64.             Dr. Reinhard’s letter also states that Dr. Jacobs’ lumbar impairment assessment indicated a

discrepancy between straight leg raise and sacral motion, which would ordinarily invalidate the lumbar flexion

percentage. Dr. Reinhard points out that Dr. Jacobs used passive range of motion for the straight leg raise

which is contrary to the DOWC’s recommendation of using active range of motion. Dr. Reinhard also

disagreed with Dr. Jacobs finding of no evidence of “rigidity” on exam or in the records. Dr. Reinhard

indicated that although the word “rigidity” may not be found in the records, “I have used the word hypertonia

which could be used interchangeably in this case.” 

65.             Claimant’s treating physicians, Dr. Reinhard and Gutterman, and Drs. Raschbacher, Moe and

Lambden, initially agreed that Claimant’s pain disorder was not the result of actual musculoskeletal or brain
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injuries, but instead resulted from a somatoform disorder. These physicians, with the exception of Dr.

Reinhard who was never asked, changed their minds and opined that Claimant’s unexplained physical

symptoms and seizures are the result of malingering.

Claimant’s Testimony

66.             Claimant testified that when he is home alone, he struggles “even just making food, just

cleaning. A lot of accidents would happen.” He testified that he has really strong headaches every two or

three weeks, vision problems, and spells where he gets lost. According to Claimant: “sometimes I start

yelling because of the pain. Sometimes I don’t know what’s happening with the pain.”

67.             Claimant testified that he “always” has right shoulder pain and sometimes it’s “really, really

strong.” According to Claimant “there are times when I’m drinking coffee or I’ve been having [sic] something

else in my hand and it’ll fall from my hand.” Claimant testified he had “pain and limitations on bending down”

and walking, that his injuries affect his ability to stand for long periods of time and that he tires and gets dizzy

spells. After 20 to 30 minutes of sitting it hurts. His injuries also affect his ability to balance “a lot.” 

68.             Claimant owns three vehicles, including a truck, and he admitted that he pays the registration

and insurance on all three vehicles. Claimant testified:

 

Q.               “Do you fix cars?

A:        No, not now.

Q:        You don’t fix cars now?                                                                                                                      

                 

A.                                         No

Q.                                        Do you think you’d be able to get a job fixing cars?

A.                                         No, because I don’t know mechanics

Q.                                        Before your injury, did you fix cars or work on cars?

A.                                         Some things I could do, but not everything. Just some things.

Q:        The things you were able to do before your injury, you can’t do them now?

A:        No, I don’t think so.

                        Q:        Did you change oil?

                        A:        No, I don’t know. I haven’t tried it.

Q:        Okay. And you don’t think you could do that because of your physical condition?

A:        I don’t think so because this right arm hurts and in order for me to do that I have to lay down

and then I’d have to lift my right arm up. And I can’t lift my right arm up for very long.”

69.             Claimant continued to testify that he could hold up his right arm, but only to a certain height.

The Judge made a record that Claimant held is right arm up about 90 degrees and Claimant testified that he

could not “go beyond that,” because “it hurts way too much.”

70.             With regard to his back, Claimant testified as follows:

Q:        Can you bend over at the waist?

A:        I can bend a little bit, but not completely.
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Q:        Okay, can you show me how far you can bend?

A:        Yes, I can bend all that you want, but you would have to be responsible in case something

happened to me.” 

71.             When asked to bend forward, the Judge again noted for the record that Claimant bent forward

not “quite to 90 degrees.” Claimant also testified that he could not crawl.

72.             Claimant testified that he cannot walk because of his right ankle and “there is a lot of pain and I

can’t maintain balance on that leg.” With regard to sleep, Claimant testified that “[e]ver since I had the

accident I haven’t been able to sleep straight through, I have to sleep in different segments of hours.”

73.             Claimant testified that he has a desire to work and wants to return to work but he does not know

if he can because he has not tried. During the month prior to the October 20, 2011 hearing, he verbally

applied for work at restaurants and stores but he did not apply for any specific jobs. According to Claimant’s

testimony, he applied for work at the Dollar Tree which was allegedly hiring, but Claimant did not know what

specific jobs the Dollar Tree was hiring for and he did not find out. He did not discuss his permanent work

restrictions or job positions with any potential employer. Claimant also testified that he would return to work

in a position within his permanent work restrictions if he could find a job, and that he could obtain his

Colorado driver’s license. 

Surveillance

74.             Surveillance taken of Claimant on October 10, 11, 12, 13, 14 and 15, 2011 was reviewed by the

Judge. The surveillance was taken one week prior to the October 20, 2011 hearing date. The surveillance

showed Claimant using his right arm to engage in activities that included changing the oil on his truck, using

a ratchet repeatedly, using a screw driver, closing the hood of his car, retrieving the mail, pushing and pulling

a gas lawn mower that makes noise on a sunny day and pushing himself and his body weight off of the

ground. The surveillance also showed Claimant bent over for his truck, engaging in deep bending, lying

down under his truck, jumping off the ground, squatting, kneeling, stooping, balancing and walking.

75.             The surveillance was taken on multiple consecutive days in close proximity to Claimant’s

hearing testimony which Claimant gave one week after the surveillance was taken. 

76.             The Judge acknowledges that the surveillance video shows Claimant engaging in activity for

about two hours out of about 50 hours of surveillance.  He also does not appear to perform activities that

exceed the permanent restrictions issued by Dr. Reinhard.

Testimony of Gary S. Gutterman, M.D.

77.             Dr. Gutterman is Claimant’s authorized treating psychiatrist who treated Claimant from April

2008 through mid-2011, when Dr. Reinhard resumed prescribing psych medications. Dr. Gutterman is Level

II accredited by the DOWC.  Dr. Gutterman was present for both hearings and reviewed surveillance video

for the first time during the January 6, 2012 hearing.

78.             Dr. Gutterman initially diagnosed Claimant with a panic disorder because of his complaints of

symptoms, as well as depressive and pain disorder. In the course of treating Claimant, Dr. Gutterman

testified that he’s “always thought from early on that Claimant had an agenda” and “there was a conscious,

intentional, volitional embellishment of complaints.”

79.             Dr. Gutterman persuasively testified that the review of the surveillance video did not change
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any of his opinions other than reinforcing that Claimant’s “attention to task, his ability to stay on task, his

ability to stay focused during the time that he worked on his automobiles was impressive.” The other issue

that concerned Dr. Gutterman was that Claimant testified at hearing in October 2011, that he would not

attempt to work on his car and “obviously he’s not being truthful.” Dr. Gutterman testified that Claimant does

not suffer from any psychological condition that would explain why he may have forgotten six days prior to

the hearing that he worked on his truck.

80.             Dr. Gutterman testified that Claimant has no cognitive deficits that would preclude him from

returning to work. According to Dr. Gutterman, Claimant has a 3% psychological impairment due to

continuation of the medications. Dr. Gutterman acknowledged that Claimant may continue to have periodic

headaches, but that the headaches were about the extent of his problems.  Dr. Gutterman also testified that

for medical maintenance care he would not object to Claimant continuing on Lexapro, Tryptoline, Abilify,

Alprazolam or psychotropic medications. Dr. Gutterman would also be willing to continue to treat Claimant for

medical maintenance care. Respondents do not dispute Dr. Gutterman’s opinions regarding medical

maintenance care.

Testimony of Stephen Moe, M.D.

81.             Dr. Moe is Level II accredited and testified during the hearing as an expert in psychiatry. Dr.

Moe conducted an IME for Respondents on July 13, 2009.  Dr. Moe was fairly convinced on the basis of his

review of Claimant’s medical records and his examination of the Claimant, that Claimant’s physical

complaints were not medically explainable. Dr. Moe testified that he did a detailed assessment reviewing all

records, including Claimant and Respondent sponsored IMEs. At the time of his IME, which was two and

one-half years post injury, based upon how Claimant presented and Claimant’s medical records and given

that Claimant had not had much psychiatric treatment at that time, Dr. Moe opined that Claimant’s

unexplained physical symptoms were due to a somatoform disorder. As Dr. Moe explained, this is a general

term for physical symptoms that are understood to be due to psychological issues.

82.             Dr. Moe explained another possibility for Claimant’s symptoms would be “the intentional

generation of symptoms.” Dr. Moe testified also explained that medically unexplained symptoms that are not

due to somatoform disorder would fall into another category, which is “intentionally driven symptoms.”

83.             Dr. Moe testified that although he initially opined that Claimant had somatoform disorder, which

he still believes is present to some extent, Dr. Moe now also believes that a component of Claimant’s

medically unexplained symptoms or overall picture is “intentionally driven symptoms and illness behavior

motivated by secondary gain, which is a contribution for malingering.”  Dr. Moe explained that if Claimant

continued to have a true somatoform disorder, when Claimant is working on his car (unobserved), he would

restrict himself.

84.             While reviewing Claimant’s additional medical records, Dr. Moe began to notice a pattern that

he had not noticed earlier. About five months post-injury, Dr. Reinhard was getting ready to place Claimant

at MMI and then Claimant crashed. Claimant was approaching MMI again about one year later, and then he

crashed. Dr. Moe explained that the extent of Claimant’s symptoms “bothered me.” For instance, Dr. Moe

noted that Claimant does not just complain about one body part.  Instead, “It’s just everything across the

waterfront.”  He noted that it seemed as if Claimant kept “piling on” more and more symptoms as time went

on rather than reporting resolution of any of his problems.  Dr. Moe also noted that the surveillance video,

Claimant’s testimony at the first hearing, and his review of the medical records have led to him believe that

Claimant is consciously producing his symptoms. 

85.             Dr. Moe testified although the surveillance video was brief, he observed that Claimant came out

with a purpose. He observed that Claimant came out with a wrench to change the spark plugs or changing



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

the oil. Dr. Moe testified that Claimant engaged in motivated, intention driven behavior and it was planned,

rather than just random.  Dr. Moe testified, “Something on that truck needed to be worked on and he was

going to work on it.” Dr. Moe agreed with Dr. Gutterman that Claimant does not have any psychological

problem that would have caused him to forget that he worked on this truck six days before he testified during

the first hearing. Dr. Moe also agreed that Claimant has no psychological restrictions with regard to returning

to work and that he is not permanently and totally disabled. 

Testimony of Brian Lambden, M.D.

86.             Dr. Lambden is an expert in physical medicine and rehabilitation. Since his January 20, 2009

IME, Dr. Lambden reviewed medical records, including Dr. Jacob’s DIME report and he was present for the

testimony of Doris Shriver, who is Claimant’s vocational expert.  Dr. Lambden testified that as result of

Claimant’s injury, he diagnosed Claimant with a subdural hematoma and sprain/strain of his right shoulder,

low back and perhaps his right ankle. At that time Dr. Lambden examined the Claimant in January 2009, the

shoulder strain was resolved as was any ankle strain/sprain, if one occurred, and Claimant’s back was

minimally symptomatic. 

87.             Dr. Lambden testified that his evaluation of Claimant in 2009 was very similar to the findings in

Dr. Jacobs recent DIME. Dr. Lambden agreed with Dr. Jacobs that Claimant has no right shoulder

impairment. According to Dr. Lambden: “[d]iagnostically the right shoulder is essentially normal. It looks

better than most people’s shoulders do when they’re 40 or 50 years old.” Dr. Lambden acknowledged that an

ultrasound showed mild tendonitis around the labrum and evidence of an old AC grade 1 separation, but he

believed these findings were rather benign. In addition, Claimant “had full range of motion when I saw him.

Subsequent medical records show full range of motion. I don’t see any medical basis for ongoing shoulder

dysfunction or impairment.” 

88.             Dr. Lambden also agreed with Dr. Jacobs that Claimant has no impairment of the lumbar spine. 

Dr. Lambden explained that “when I saw him, he had essentially normal range of motion in 2007 [sic]. He has

essentially normal range of motion in the recent evaluation by Dr. Jacob. He has a normal MRI scan. It

actually looks better than most 40 or 50 year old MRI scans. So there’s no medical or objective reason why

he would have ongoing significant dysfunction with regards to his low back above and beyond what normal

40 year old people have.”

89.             Dr. Lambden agreed with Dr. Jacobs that Claimant has no ankle impairment.  Dr. Lambden

testified that Claimant had a deltoid ligament sprain/strain at the time of the fall that would take three months

to resolve. He testified that “[w]hen I saw him he had good range of motion in the ankle. He has a non-

physiologic electrodiagnostic study.  He has a non-physiologic physical examination... plus he can walk

without difficulty now. There’s no medical reason why he would have any significant disability as it relates to

the ankle.”

90.             Dr. Lambden believed that Claimant sustained a mild brain injury but that other than intermittent

headaches, Claimant has no other residuals from the subdural hematoma he suffered from the fall.   Dr.

Lamdben believed Claimant’s hemorrhage was small and opined that 99% of hemorrhages such as

Claimant’s resolve on their own.  He opined that typically within three to six months the hemorrhage resolves

itself on a clinical basis. Dr. Lambden acknowledged that the intermittent headaches might trigger some

psychological response, such as panic, in the Claimant although he believed Claimant’s response was

unusual.  

91.             Dr. Lambden testified that he disagreed with the conclusions made by Shriver with regard to

Claimant’s physical limitations and restrictions. According to Dr. Lambden, a functional capacity evaluation

“in a non-motivated patient it’s basically a garbage in, garbage out examination, it’s completely subjectively
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based. And so if someone’s making their conclusions based on observations of subjectivity it’s useless, it’s

garbage in – garbage out, it means nothing. There’s no substantiation for it, there’s no objective evidence for

it.” 

Testimony of J. Raschbacher, M.D.

92.             Dr. Raschbacher is an expert in occupational medicine and family medicine. He conducted an

IME at Respondents’ request on March 2, 2011, reviewed Claimant’s medical records and surveillance, and

was present for all of the testimony at both hearings in this claim.

93.             In his March 2, 2011 report Dr. Raschbacher concluded that because Claimant fell after having

a subarachnoid hemorrhage as a result of a spontaneous bleed likely associated with alcoholism, his

condition was not work-related. Dr. Raschbacher testified that he later learned that legally, because

Claimant’s job placed him in a position where the fall was between 8-30 feet, the fall is legally considered

work related. After examining the Claimant and reviewing medical records, Dr. Raschbacher concluded that

Claimant is malingering. 

94.             Dr. Raschbacher testified that Dr. Jacobs’ DIME fully complied with the Colorado Medical

Treatment Guidelines and the AMA Guidelines, 3d Edition, Revised (“the Guides”). 

95.             Dr. Raschbacher agreed with Dr. Jacobs and Dr. Lambden that Claimant sustained no

permanent impairment to his back, right shoulder and ankle.

96.             Dr. Raschbacher also testified that Dr. Jacobs complied with the Guides in opining that

Claimant sustained no lumbar spine impairment and no right shoulder impairment and Dr. Raschbacher and

Dr. Lambden agree with Dr. Jacobs’ opinions in this regard. 

97.             Dr. Raschbacher also testified that Dr. Jacobs complied with the Guides in assessing a 5%

brain impairment. Nonetheless, looking at the totality of the circumstances, including the surveillance video

which Dr. Jacobs did not see, Dr. Raschbacher opined that Claimant sustained no permanent brain

impairment or any other impairment. Dr. Raschbacher acknowledged the he has a difference of opinion with

Dr. Jacobs regarding Claimant having no brain impairment.

98.             With regard to the 11% psychological impairment, Dr. Raschbacher testified that this

impairment rating is for psychological impairment and not for “neurological brain damage.” Dr. Raschbacher

testified that if the 11% impairment was construed to be as a result of neurological brain damage then there

would be double dipping because Claimant was already given a separate 5% impairment for the brain.  He

indicated double dipping would be contrary to the Guides.

99.             With regard to permanent and total disability, Dr. Raschbacher testified that “I think quite

obviously, he’s not.” Finally, Dr. Raschbacher testified that other than the psychotropics recommended by

Dr. Gutterman, Claimant does not require any medical maintenance for any other medical conditions as a

result of the work injury in this case.

Permanent Total Disability

100.         Claimant’s native language is Spanish although he speaks and reads some English.  Claimant

cannot write in English.  Claimant completed the sixth grade in Mexico before moving to the United States.  

He has had no formal education in the United States. 

101.         The Claimant testified that he has experience in construction, painting, working on a sod farm,



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

cutting wood, growing, cutting and planting grass, truck driving, restaurant dish washer, food preparation,

hotel housekeeping, tractor driving, and taking care of animals on a ranch.

102.         Doris Shriver, Claimant’s vocational expert who is also an occupational therapist, performed a

vocational evaluation of the Claimant on January 26, 2011. In formulating her opinions concerning

Claimant’s ability to work, Shriver relied upon the permanent physical restrictions issued by Dr. Reinhard. 

Shriver concluded that the restrictions imposed by Dr. Reinhard would place Claimant at the sedentary or

modified light duty physical demand level.  Shriver also considered that Dr. Reinhard restricted Claimant from

driving a motor vehicle and the medications prescribed by Dr. Reinhard.

103.         Shriver, or members of her staff, also administered several different clinical and standardized

tests to the Claimant, as well as made observations of the Claimant throughout the testing.   Shriver believed

that Claimant gave good effort during the testing. 

104.         Shriver testified that she believed Claimant should have right shoulder restrictions, including

that he is not able to reach fully over his head. According to Shriver, reaching with the right arm in all plains

was difficult and painful. Claimant also needed frequent rest breaks during the handling and fingering tasks

with his right hand due to increased complaints of pain. Claimant also had guarded and painful trunk

motions, He was unable to forward flex his spine from both a seated and standing position. Claimant

demonstrated impaired balance throughout Shriver’s evaluation and had increased difficulty completing a

stair climbing task due to pain. He was noted to required use of a hand rail. Shriver noted that all daily

activities that require bending over, extended standing, balancing and lifting are painful and difficult for

Claimant. In his free time, Claimant does “nothing.” According to Shriver, Claimant’s weaknesses include

impaired tolerance of daily activity, impaired right arm and leg rang of motion, impairment right shoulder, hip

and ankle strength. Indeed, Shriver reported that Claimant was observed to have poor body mechanics and

“was fearful of using his right arm throughout the testing.” Shriver terminated the testing due to Claimant

utilizing unsafe compensatory posturing. According to Shriver, Claimant has to lie down each day for two

hours so that he can manage his pain and sleep disturbance. Shriver conceded that no physician, including

Dr. Reinhard or Dr. Woodcock, gave Claimant this restriction.

105.         Shriver also believes that Claimant cannot work in an English speaking setting.  Shriver

ultimately concluded that Claimant, as whole person, is unemployable.  Shriver testified she could find no

available jobs that would accommodate Claimant’s physical restrictions or other non-physical factors, such

as language barriers or skill level. 

106.         Shriver did not review Dr. Jacobs DIME report from June 2011. She testified that she did not

review any medical records since she saw Claimant on January 26, 2011.  Shriver admitted that no physician

agreed with her opinion regarding Claimant’s permanent work restrictions or agreed that Claimant had pain

behaviors that make it an impediment to Claimant maintaining and sustaining employment. No physician

gave Claimant any permanent work restrictions specifically regarding his right arm or right shoulder, other

than lifting restrictions.  Further, no physician restricted Claimant from bending or using his fingers, or

advised him to lie down or avoid flashing lights, movements or sights. Shriver’s opinion regarding what

Claimant’s permanent work restrictions should be are inconsistent with all of the physicians in this claim,

including Claimant’s treating physicians. 

107.         Shriver also reported that her opinions were based in part on a sleep disorder and chronic pain

she believes Claimant suffers from. Shriver admitted that no physician diagnosed a sleep disorder or gave

Claimant any work restrictions for the alleged sleep disorder or chronic pain disorder. Shriver’s opinion

contradicted Dr. Jacob’s DIME where it was documented that “when the Claimant falls asleep at night he

stays asleep until morning. He has no problems falling asleep or staying asleep.”
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108.         Shriver reported that Claimant’s pain levels affected his attention/concentration and personality.

Shriver believes Claimant’s claims of having difficulty concentrating when people talk to him and increased

difficulty paying and attention that he does not always understand what is going on, to be credible. Shriver

reported that “[p]ersonality-wise, Claimant is now irritable, moody, unhappy, anxious, severely upset, bitter,

withdrawn, panicked and avoidant of people.

109.         Shriver also reported that Claimant has a pain disorder with both psychological factors and a

general medical condition, with somatoform features complicated by variable amounts of depression and

anxiety.

110.         Shriver also testified that ‘seizure protocol” means that Claimant could not work in an

environment with flashing lights or movements or sights because that could set off a seizure. There is no

persuasive medical evidence that Claimant suffers from an objective seizure disorder.

111.         Shriver was not aware of the opinions of Drs. Bracht or Lambden that Claimant is able to drive

but that he should avoid driving if he had a headache. Shriver testified that the fact that Claimant should not

be driving, impacts his employability because he would have to live in an area that has transportation and he

would have to know how to use it. Shriver admitted that if there was bus transportation near Claimant’s

residence Claimant would be able to take the bus.

112.         Shriver admitted that applying the most restrictive permanent restrictions in this case, which are

those given by Dr. Reinhard, Claimant is not permanently and totally disabled.

113.         Shriver is the sole expert witness who opined that Claimant is permanently and totally disabled.

114.         Shriver admitted that the she did not contact a single employer and that she gave Claimant

written academic, reading and language tests in English, not Spanish.

115.         Roger Ryan conducted vocational evaluations on Respondents’ behalf on July 7, 2009 and

January 24, 2011, and opined that Claimant is not permanently and totally disabled. Ryan reported that

Claimant was able to carry on a general conversation in English. With Claimant’s move to Thornton where he

currently resides, the issue of driving could now be addressed through public transportation. Claimant could

seek other avenues to get to work which include riding with coworkers, moving closer or relying on family

members.

116.         Ryan identified numerous occupations in the Denver labor market that are within the most

restrictive permanent restrictions given by Dr. Reinhard. These jobs include assembler/entry level production

worker, parking attendant, cashier, fast food worker, cafeteria attendant, presser, advertising material

distributor, sales clerk, usher, ticket taker, pizza delivery, cook helper, dining room attendant and kitchen

helper. Ryan reported that the majority of the employers he contacted reported lifting demands of 10 pounds

or less and allowed for their workers to sit or stand while working. Limited English skills did not preclude an

applicant from consideration. Four or five of the employers contacted for parking attendant/cashier positions

reported that their workers did not actually drive or park vehicles. Claimant has prior work experience in

some of the occupations Ryan identified. Consequently, Ryan’s ultimate opinion is that Claimant is not

permanently and totally disabled.

117.         Drs. Lambden and Raschbacher agree that Claimant is capable of working the jobs identified

by Ryan. Drs. Gutterman and Moe also testified that Claimant had no psychological impediment to returning

to work and no permanent work restrictions for any psychological condition.

118.         Shriver’s opinions are inconsistent with the opinions of Dr. Reinhard, Dr. Gutterman, Dr. Moe,
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Dr. Raschbacher, Dr. Lambden and Dr. Jacobs. Shriver is a vocational expert and occupational therapist but

her opinions exceed the scope of her expertise.  Based upon the totality of the circumstances and human

factors, including Claimant’s age, education, lack of English speaking skills, physical restrictions, previous

work history, Claimant has failed to prove by a preponderance of the evidence that he is permanently and

totally disabled. The Judge is persuaded by the opinions of treating psychiatrist, Dr. Gutterman, and the IME,

Dr. Moe, that Claimant has no psychological restrictions or impediment to returning to work and by Ryan’s

opinion that Claimant is employable using the most restrictive restrictions provided by Dr. Reinhard.

Permanent Partial Disability

119.         Based on the credible evidence, Claimant has failed to overcome by clear and convincing

evidence, the opinion of the DIME physician that he sustained a 5% brain and 11% for psychological

impairment.  The credible and persuasive evidence demonstrates that Claimant sustained no permanent

impairment to his right shoulder or low back.  The lack of objective findings combined with the diagnoses of

somatoform disorder or malingering make the opinions of the physicians who rated Claimant’s low back and

right shoulder less persuasive.  Those opinions certainly do not constitute clear and convincing evidence. 

Further, no clear and convincing evidence shows that Dr. Jacobs’ psychological impairment rating is wrong.

Maintenance Medical Treatment

120.         At that time that Claimant was placed at MMI by Dr. Reinhard on July 20, 2010, Dr. Reinhard

expressed the opinion that Claimant will require ongoing medical care and treatment.  In particular, Dr.

Reinhard recommended continued use of prescribed medications including Soma, Norco, Zoloft, Klonopin

and Neurotin as well as periodic screening for adverse effects of the medication every 3 to 4 months, and

annual screening blood work including CBC and comprehensive metabolic profile to screen for any adverse

effects of medication.

121.         Dr. Gutterman also testified that for medical maintenance care he would not object to Claimant

continuing on Lexapro, Tryptoline, Abilify, Alprazolam or psychotropic medications. Dr. Gutterman would also

be willing to continue to treat Claimant for medical maintenance care. Respondents indicated that they do

not dispute Dr. Gutterman’s opinions regarding medical maintenance care. 

122.         The opinions of Drs. Gutterman and Reinhard concerning maintenance medical care appear to

be fairly consistent.  No evidence was presented concerning whether any of the specific medications

recommended by Drs. Gutterman and Reinhard overlap or whether they have the same indications.  The

main difference appears to be whether the Claimant requires ongoing pain medications.  Based on the

persuasive opinions of Drs. Lambden and Jacobs, Claimant does not require ongoing medications

specifically to address ongoing pain complaints in his right shoulder, low back or right ankle.  Accordingly,

Claimant is entitled to maintenance medical care consistent with the opinions of Drs. Gutterman and

Reinhard with the exception of pain medications designed to treat Claimant’s right shoulder, low back or right

ankle. 

Emergency Room Medical Bills

123.         Claimant went to the emergency room several times between December 25, 2007 and March

31, 2011 for “seizures or spells.” Respondents denied liability and contend that each of these visits were not

authorized and not reasonable, necessary and related to the work injury in this claim.

124.         Claimant admitted that Dr. Reinhard told him not to go to the ER unless Claimant first tried to

contact Dr. Reinhard. Claimant also admitted that he did not try to contact Dr. Reinhard before going to the

ER for the first five visits on December 25, 2007, May 8, 2008, September 27, 2008, January 12, 2009 and
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April 30, 2009.

125.         Claimant concedes that Longmont United was not an authorized medical provider, but asserts

that his circumstances constituted an emergency, which creates an exception to the employer's statutory

right of selection.

126.         The December 25, 2007 visit to the ER constituted a medical emergency.  The credible medical

evidence supports that Claimant may have had a post-concussion seizure.  In addition, this incident

occurred on a holiday making a visit to Dr. Reinhard difficult if not impossible.  The Judge finds that the

treatment was reasonable, necessary and related to the work injury.  Accordingly, Respondents are liable for

the December 25, 2007 ER treatment.  

127.         Claimant reported to the ER again on May 8, 2008 after having a worsening headache that

lasted for two days despite taking his prescribed medication.  He described having chest pain, palpitations

and blurred vision. Claimant was given Ativan for anxiety and was given fentanyl citrate for his headache

intravenously.  As found above, Dr. Zimmer had indicated that these episodes could represent atypical

seizures, but were more characteristic of panic attacks or anxiety attacks resulting from his headaches. 

Thus, the Judge finds that May 8, 2008 ER treatment was reasonable, necessary elated to Claimant’s work

injury.  This appears to be the first ER visit for a panic attack and one of the first times Claimant experienced

such an attack. 

128.         Claimant was seen again in the emergency room at Longmont United Hospital on Saturday,

September 27, 2008, with similar complaints related to the inability to control his headaches.  He reported

that his usual chronic headache was exacerbated with symptoms beginning three days earlier.  He was

again provided with intravenous pain medication until discharged in the presence of family members.  The

Judge is not persuaded that this ER visit constituted a medical emergency.  By this time, Claimant had

experienced similar symptoms and was aware that he should contact Dr. Reinhard before reporting to the

ER.  Further, the symptoms had begun three days earlier, which would have given the Claimant ample

opportunity to contact Dr. Reinhard’s office.  

129.         Claimant was seen again in the emergency room at Longmont United on Monday, January 12,

2009 through January 13, 2009 for headache which was not controlled by his medication and he was

suffering with pain behind the orbits. He indicated that he was having difficulty recognizing people that he

knew. He was given IV pain medication, Reglan, and Toradol for the headache until he was discharged.  A

non-contrast CT scan of his brain was essentially unchanged from prior studies showing a focal area of

encephalomacia.  During this visit, Claimant again reported that his symptoms began three days prior to

seeking treatment in the ER.  Claimant has failed to establish that this treatment was reasonable, necessary,

related to his injury or that it constituted an emergency. He did not attempt to contact Dr. Reinhard before

reporting to the ER despite onset of symptoms for three days. 

130.         Claimant was seen in the emergency room again on April 30, 2009 again complaining of

headache.  His ex-wife reported to the staff that Claimant had fallen off of his bed three times earlier and his

daughter described him as “delusional.” He expressed concerns about whether he was taking his

medications properly.  He was again provided with intravenous medication to address his headache and

discharged.  The Judge finds that this treatment was reasonable, necessary and related to Claimant’s work

injury.  This treatment also constituted an emergency.  Claimant’s symptoms came on more quickly than

usual, he was concerned about his prescription medications and he had fallen according to his daughter. 

131.         Claimant was seen again in the emergency room at Longmont United Hospital on July 12, 2010

for headache uncontrolled by his medication which he reported had lasted 10-14 days.  Claimant had been

scheduled to see Dr. Reinhard but the appointment had been canceled.  He complained of uncontrolled pain
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on the right side of his head with nausea.    He was provided with pain medication, Norco, as well as IV

medication, Zofran.   The Judge finds that this treatment was reasonable, necessary and related to his work

injury.  It further constituted an emergency given the cancellation of his appointment with Dr. Reinhard and

ongoing symptoms for 10-14 days.

132.         Claimant reported to the ER again on March 31, 2011 for headache. Claimant was admitted on

a Thursday at 3:05 p.m. and reported that he had onset of symptoms for two days.  Claimant failed to prove

this visit was reasonable or necessary in lieu of Claimant scheduling an appointment to see any of his

authorized treating physicians during business hours.  
 

CONCLUSIONS OF LAW

            Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

General

1.      The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation. Section 8-40-102(1), C.R.S.  A Claimant in a Workers' Compensation claim has

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101,

C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers' Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case

is decided on its merits.  Section 8-43-201, C.R.S.

 

2.      The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the ALJ

has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

 

3.      When determining credibility, the fact finder should consider, among other things, the consistency

or inconsistency of the witness’s testimony and actions; the reasonableness or unreasonableness

(probability or improbability) of the testimony and actions; the motives of the witness; whether the testimony

has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205

(Colo. 1936); CJI, Civil 3:16 (2005). 

 

Permanent Total Disability
 

4.      Section 8-40-201(16.5)(a), C.R.S., defines permanent total disability as the inability to earn “any

wages in the same or other employment.” Christie v. Coors Transportation Co., 933 P.2d 1330 (Colo. 1997). 

Under the statute, the Claimant carries the burden of proof to establish permanent total disability by
a preponderance of the evidence. The question of whether the Claimant proved permanent total

disability is a question of fact for resolution by the Administrative Law Judge.  Under this statute, a Claimant

is not permanently and totally disabled if she able to earn some wages in modified, sedentary, or part time

employment. McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).

 

5.      In ascertaining whether a Claimant is able to earn any wages, the Judge may consider various

“human factors,” including a Claimant's physical condition, mental ability, age, employment history,
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education, and availability of work that the Claimant could perform.  Weld County School Dist. RE-12 v.
Bymer, 955 P.2d 550, 556 (Colo. 1998); Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. App. 1999).  The

overall objective of this standard is to determine whether, in view of all of these factors, employment is

"reasonably available to the Claimant under his or her particular circumstances." Bymer, supra. 

 

6.      As found, Claimant has failed to establish that it is probably true than not that he is unable to earn

any wages in the same or other employment as a result of his work injury.  Claimant is only 43 years old and

has acquired sufficient skills throughout his employment history in order to earn wages.   Despite the

educational and language limitations that Claimant raised, Claimant has sustained work in Colorado for a

number of years.  Mr. Ryan has identified several vocational opportunities that are within the work

restrictions provided by Dr. Reinhard even though some of the restrictions, such as no driving, are likely

unnecessary. The Judge is not persuaded by the opinions of Doris Shriver and concludes that Claimant is

capable of earning wages.

 

Permanent Partial Disability

7.      Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a DIME physician selected

through the Division of Workers' Compensation shall only be overcome by clear and convincing evidence.   A

DIME physician's findings of MMI, causation, and impairment are binding on the parties unless overcome by

“clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office,

87 P.3d 261, 263 (Colo. App. 2004).

8.      Clear and convincing evidence is highly probable and free from serious or substantial doubt, and

the party challenging the DIME physician's finding must produce evidence showing it highly probable the

DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A

fact or proposition has been proved by clear and convincing evidence if, considering all the evidence, the

trier-of-fact finds it to be highly probable and free from serious or substantial doubt.  Metro Moving & Storage
Co. v. Gussert, supra.  The mere difference of medical opinion does not constitute clear and convincing

evidence to overcome the opinion of the DIME physician. Javalera v. Monte Vista Head Start, Inc., W.C.

Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560

(Nov. 17, 2000).

9.      The enhanced burden of proof reflects an underlying assumption that the physician selected by an

independent and unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim
Appeals Office, 961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to identify and

evaluate all losses and restrictions which result from the industrial injury as part of the diagnostic

assessment process, the DIME physician's opinion regarding causation of those losses and restrictions is

subject to the same enhanced burden of proof.  Id.  
 

10.  As found, Claimant failed to overcome by clear and convincing evidence the DIME physician

opinion of Dr. Jacobs that Claimant sustained a 5% brain impairment and 11% psychological impairment.

The Judge is not persuaded by Dr. Reinhard’s assertion that Dr. Jacobs failed to follow the AMA Guides in

assessing Claimant’s permanent impairment for the lumbar spine or right shoulder.  In addition, the opinions

of Drs. Woodcock and Bachman do not constitute clear and convincing evidence that Dr. Jacobs was wrong. 

The opinions of Drs. Reinhard, Woodcock and Bachman assume that Claimant actually has ongoing right

shoulder, low back and right ankle problems although several other physicians found no objective evidence

to support these ongoing problems.  Further, Claimant’s testimony lacked credibility given his behavior in the

surveillance video and the inconsistencies in the medical records.  The credible evidence shows that

Claimant does not indeed suffer from injury-related residual right shoulder, low back or right ankle pain.   As

such, there is no clear and convincing evidence that Dr. Jacobs erred in determining that Claimant suffered

no permanent impairment to his right shoulder or low back. 
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11.  In addition, there is no clear and convincing evidence that Dr. Jacobs’ psychological impairment

assessment is erroneous.  Dr. Reinhard did not disagree with Dr. Jacobs’ psychological impairment or brain

injury assessment in his September 20, 2011 letter.  In addition, Dr. Reinhard failed to adequately explain

the basis for his brain injury impairment determination.   Finally, the Judge credits the opinions of Drs. Moe,

Gutterman, Jacobs and Lambden concerning Claimant’s true ability to function.  The Judge concludes that

Claimant sustained a 5% brain impairment and 11% psychological impairment.

 

12.  Section 8-41-301(2)(b), C.R.S., provides that where a claim is by reason of mental impairment, the

claimant shall be limited to twelve weeks of medical impairment benefits, which shall be in an amount not

less than one hundred fifty dollars per week and not more than fifty percent of the state average weekly

wage, inclusive of any temporary disability benefits; except that this limitation shall not apply to a victim of a

physical injury or occupational disease that causes neurological brain damage. 

 

13.  Dr. Jacobs gave claimant a specific and independent permanent impairment rating of 5% for a

brain injury.  The Judge is persuaded by the testimony of Dr. Raschbacher that the 11% psychological

impairment provided by Dr. Jacobs was for a psychological impairment as reflected by Dr. Jacob’s use of the

Division form to determine permanent mental or behavioral impairment.  Accordingly, Respondents shall pay

PPD to Claimant for a 5% of the whole person for his brain injury and 11% psychological impairment limited

to 12 weeks of medical impairment benefits consistent with § 8-41-301(2)(b), C.R.S.

 

Maintenance Medical Treatment

14.  Respondents are liable only for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury. Section 8-42-101, C.R.S.; Grover v. Indus. Comm'n, 759 P.2d 705

(Colo. 1988). Respondents have agreed that Claimant is entitled maintenance treatment consistent with Dr.

Gutterman’s recommendations.  However, based on the persuasive opinions of Drs. Lambden and Jacobs,

Claimant does not require ongoing medications specifically to address ongoing pain complaints in his right

shoulder, low back or right ankle.  Accordingly, Claimant has established that he is entitled to maintenance

medical care consistent with the opinions of Drs. Gutterman and Reinhard with the exception of pain

medications designed to treat Claimant’s right shoulder, low back or right ankle. 

 

Emergency Room Bills

15.  Claimant concedes that Longmont United was not an authorized medical provider, however, it has

been well recognized that an emergency creates an exception to the employer's statutory right of selection of

a treating physician and to claimant's duty to give notice of the need for treatment to the employer before

selecting his own physician. Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  The

Claimant has established that the following ER visits were reasonable, necessary, related to his injury and

that the emergency exception applies:  December 25, 2007, May 8, 2008, April 30, 2009 and June 12, 2010. 

Claimant failed to establish that any other ER visit not specifically identified was reasonable, necessary,

related, or that such treatment was necessitated by an actual emergency.

 
 

ORDER

            It is therefore ordered that:

1.                  Claimant’s claim for permanent total disability is denied and dismissed.

2.                  Claimant is at MMI with a permanent impairment rating of 5% for his brain injury and 11% for

psychological impairment, which is limited to 12 weeks of medical impairment benefits consistent with § 8-
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41-301(2)(b), C.R.S.

3.                  Claimant is entitled to maintenance medical treatment pursuant to the recommendations of

Drs. Gutterman and Reinhard with the exception of pain medications designed to treat his right shoulder, low

back or right ankle.

4.                  Respondents are liable for the following emergency room medical bills: December 25, 2007,

May 8, 2008, April 30, 2009 and June 12, 2010.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED: March 20, 2012

Laura A. Broniak

Administrative Law Judge

 

 

 

OFFICE OF ADMINISTRATIVE COURTS

STATE OF COLORADO

W.C. No. 4-811-126 & 4-849-503

 
ORDER GRANTING SUMMARY JUDGMENT
IN FAVOR OF NON-INSURED EMPLOYER

 
 

PROCEDURAL HISTORY
 

           

            The Respondent filed a Motion for Summary Judgment on March 8, 2012, addressing the issue of

liability of a non-insured subcontractor when a case has been settled with the insured general contractor, as

the statutory employer.  The Claimant filed a Response and Objection to the Motion for Summary Judgment,

making general allegations concerning the beneficent purposes of the Workers’ Compensation Act to afford

remedies to injured workers; and, that the Motion is not supported by affidavits, transcripts of testimony,

medical reports and employer reports, as provided in Office of Administrative Courts Rule of Procedure

(OACRP), Rule 17, 1 CCR 104-1.  Some of the allegations in the Response are inaccurate insofar as the

Motion for Summary Judgment contains numerous attachments to support a summary judgment.  Also, the

Response makes no relevant allegations concerning whether or not the Motion for Summary Judgment gives

rise to a disputed issue of material fact to be resolved through the taking of additional evidence. On March

21, 2012, the Respondent filed a Reply to the Claimant’s Response to Motion for Summary Judgment,

whereupon the matter was deemed submitted to Edwin L. Felter, Jr., Administrative Law Judge (ALJ) on the

Respondent’s Motion for Summary Judgment.
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ISSUES FOR SUMMARY JUDGMENT

 

            The issues for summary judgment are whether or not there are any disputed issues of material fact

concerning whether the Claimant entered into a full and final settlement with the insured General Contractor

and Statutory Employer, [General Contractor] of the Claimant, whereby [General Contractor]’s subcontractor,

the Respondent herein, became insulated from additional claims based on its status as a non-insured

employer.  If a party is entitled to summary judgment as a matter of law because there is no disputed issue of

material fact, literal compliance with OACRP , Rule 17, may be trumped by the applicable law.

 

FINDINGS OF FACT

            Based on the undisputed evidence contained in the documentary evidence, plus a consideration of

the applicable law, the ALJ makes the following Findings of Fact:

 
Preliminary Findings
 
            1.         The Statutory Employer was the general contractor of the work performed at *_*

Condominiums, __ (Exhibit A and Exhibit B)

 

            2.         The Statutory Employer and General Contractor, retained the Respondent  as a subcontractor

to perform work on the above referenced property. (Exhibit B)

 

            3.         The Claimant sustained an injury on September 18, 2009. Claimant was either an independent

contractor or an Employee of the Respondent Subcontractor on the date of injury. (Exhibit C)

 

            4.         The Respondent Subcontractor did not have workers’ compensation insurance coverage for

the Claimant on the date of injury. It considered the Claimant to be an independent contractor. (Exhibit D)

 

            5.         The Statutory Employer was insured by Pinnacol Assurance on the date of injury. (Exhibit E)

 

6.         The Claimant entered into a settlement with Pinnacol Assurance and the Statutory Employer

on December 8, 2011. The settlement was approved by the Division of Workers’ Compensation on

December 13, 2011. (Exhibit E)            

 

7.         The Claimant filed an Application for Hearing listing the Respondent (Non-Insured

Subcontractor) as the Respondent on December 16, 2011. (Exhibit F)

CONCLUSIONS OF LAW
 

            Based upon the foregoing Findings of Fact, the ALJ makes the following Conclusions of Law:

 
Summary Judgment
 
            a.         Summary judgment is proper when the pleadings, depositions, answers to interrogatories, and

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material

fact and that the moving party is entitled to a judgment as a matter of law.  C.R.C.P. 56 (c); Lombard v. Colo.
Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 (Colo. 2008).  The purpose of summary judgment is to permit the

parties to pierce the formal allegations of the pleadings and save the time and expense connected with trial

when, as a matter of law, based on undisputed facts, one party could not prevail.  Roberts v. Am. Family
Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 2006).  Summary judgment, however,  is a drastic remedy and
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should be granted only upon a clear showing that there is no genuine issue as to any material fact.  Brodeur
v. Am. Home Assurance Co., 169 P.3d 139, 146 (Colo. 2007).

           

            b.         The burden of establishing the nonexistence of a genuine issue of material fact is on the

moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 1076, 1082 (Colo. 2009).  This burden has two distinct

components: an initial burden of production on the moving party, which burden when satisfied then shifts to

the nonmoving party, and an ultimate burden of persuasion, which always remains on the moving party.  See
id.  When a motion for summary judgment is made and supported as provided in C.R.C.P. 56, an adverse

party may not rest upon mere allegations or denials of the opposing party’s pleadings, but the opposing

party’s response by affidavits or otherwise must set forth specific facts showing that there is a genuine issue

for trial.  C.R.C.P. 56(e); Artes-Roy v. City of Aspen, 856 P.2d 823, 825 (Colo. 1993)

           

            c.         In determining whether summary judgment is proper, the nonmoving party must receive the

benefit of all favorable inferences that may be reasonably drawn from the undisputed facts, and the court

must resolve all doubts as to whether an issue of fact exists against the moving party.  Brodeur, supra at

146.  Even where it is extremely doubtful that a genuine issue of fact exists, summary judgment is not

appropriate.  Dominguez Reservoir Corp. v. Feil, 854 P.2d 791, 795 (Colo. 1993).

 

            d.         As found, there is no genuine issue of disputed material fact.  The Respondent’s contention,

and the Claimant’s Response to the Motion for Summary Judgment, strictly involves a legal proposition, i.e.,
whether a statutory employer is the sole employer, thus, foreclosing claims against non-insured

subcontractors who are working for an insured statutory employer when insured.

 
Liability of a Non-Insured Subcontractor When the general Contractor is Insured
 

e.         The Claimant was an employee of the Respondent on the date of his injury. As found, He

entered into a full and final settlement with the Statutory Employer and Pinnacol Assurance, in this matter. §

8-41-401(1) (a), C.R.S., provides that a company which contracts out part or all of its work to any

subcontractor is the statutory employer of the subcontractor and the subcontractor’s employees.  Where the

subcontractor is uninsured, as was the Respondent with regard to the Claimant at the time of injury.  the

Claimant is required to reach “up-stream” to the statutory employer to recover workers’ compensation

benefits. 

 

f.          The Colorado Supreme Court held that the statutory employer sections in the Workers’

Compensation Act (the Act) contemplate that there is but one employer liable under the Act. Herriot v.
Stevenson, 172 Colo. 379, 473 P.2d 720 (1970).  According to the Court, when a subcontractor is insured

under the Act, the entity that contracted out the work is not liable for workers’ compensation benefits.

Conversely, when the entity that contracted out the work is insured under the Act, and the subcontractor is

uninsured, then the uninsured subcontractor is not liable for compensation. Under this latter circumstance,

the subcontractor who has failed to keep his liability insured is an employee, as a matter of law, and the

entity that contracted out the work is the only employer contemplated under the Act. Herriot v. Stevenson, id.

See also Brooks v. Winer, W.C. 3-106-159 [Indus. Claim Appeals Office (ICAO), February 22, 1994].  (there

is but one employer under the Act).

 

g.         In Breckenridge Co. v. Swales Mgt. Corp., 33 Colo. App. 51, 54, 517 P.2d 476, 477 (1973),

rev’d on other grounds Breckinridge Co. v. Swales Management Corp., 185 Colo. 160, 522 P.2d 737 (Colo.

1974), the Colorado Court of Appeals held the “the employment of claimants by an uninsured contractor

operated to impose liability for compensation on the person contracting out the work of its business”. The

Court held that that under such circumstances the uninsured contractor is properly dismissed from the case.

See also McFarland v. Bunning, W.C. No. 3-825-915 (ICAO, November 9, 1989) [ALJ correctly interpreted

§8-48-101, C.R.S., predecessor statute to §8-41-401, C.R.S., to impose liability for compensation on party
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contracting out the work of his business, rather than on uninsured contractor or subcontractor].

 

h.         In Kenneth D. Reed v. Shannon Gains and/or A & S Heating & Air, W.C. 4-835-962 (ICAO,

August 10, 2011) the claimant settled his claim with the statutory employer and pursued claims against A & S

and Gaines for the same benefits. As held by the Colorado Supreme Court and the Colorado Court of

Appeals, under either of the statutory employer sections, §8-41-401, C.R.S. and §8-41-402(1), there can

only be one employer liable for workers’ compensation benefits under the Act. Reed, id. (citing Herriot v.
Stevenson, supra; Breckenridge Co. v. Swales Mgt. Corp., supra.) Because it is undisputed that the

Claimant’s actual employer or the subcontractor was non-insured at the time of the Claimant’s injury, this

operates to impose liability for workers’ compensation benefits on the entity that contracted out the work, the

Statutory Employer herein.   The Claimant is precluded from pursuing a claim for the same types of benefits

against the uninsured subcontractor and the uninsured employer.   It is disingenuous to argue that the non-

insured subcontractor is being pursued for more benefits than those settled.  As it is undisputed that the

Claimant entered into a full and final settlement agreement with the statutory employer and its insurer, and

that the settlement agreement was approved by the Division of Workers’ Compensation, all issues related to

the Claimant’s claim against the subcontractor and the actual employer were closed. Reed, id.(See generally
Sanders v. Department of Labor and Employment, W.C. No 4-675-284 (ICAO, August 20, 2009) [full and

final settlement of all issues closed “the claim” subject to reopening)]

 

i.          In the present claim, as in Reed, supra, as found, the Claimant settled his claim with the

Statutory Employer and it insurance carrier, Pinnacol Assurance. The settlement was approved by the

Division of Workers’ Compensation. The Claimant is now attempting to pursue a claim for the same types of

benefits against the non-insured subcontractor and Respondent herein.   As it is undisputed that the non-

insured subcontractor Respondent did not have workers’ compensation coverage for the Claimant on the

date of injury, this operates to impose liability for workers’ compensation benefits on the entity that

contracted out the work, the Statutory Employer. The Claimant is, therefore, precluded from pursuing a claim

for the same types of benefits against the non-insured Subcontractor Respondent.  By way of dicta, the

recourse for the Subcontractor’s failure to insure is with either the General Contractor/Statutory Employer or

the Division of Workers’ Compensation in an enforcement of insurance action initiated by the Attorney

General.

 

 
ORDER

 

            IT IS, THEREFORE, ORDERED THAT:

 

            A.        The Respondent’s Motion for Summary Judgment is hereby granted.

 

            B.        Any and all claims against the Non-Insured Subcontractor Respondent are hereby denied and

dismissed.

 

            C.        The hearing is hereby vacated.

 

                        DATED this______day of March 2012.

 

EDWIN L. FELTER, JR.

Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-800-430-01

ISSUES

            The issue presented for determination was Claimant's request for an award of TTD benefits from

October 20, 2011 and continuing.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.                  Claimant sustained an admitted compensable injury to his right hand and wrist on December 5,

2008.  Claimant was employed by Employer as a meat cutter.

2.                  Following the injury Claimant was seen in the emergency room and diagnosed with a

comminuted distal radius fracture in the right wrist.  Claimant thereafter underwent surgery for an open

reduction/internal fixation to repair the wrist fracture.

3.                  Dr. Laura Caton, M.D. placed Claimant at MMI on August 5, 2009.  Dr. Caton placed Claimant

on permanent work restrictions of: bilateral lift/carry up to 20 pounds occasionally, lift/carry solo with right

hand up to 10 pounds occasionally, lift/carry solo with left hand up to 20 pounds occasionally, no forced,

repetitive grip with the right hand due to weakness of grip strength.  Dr. Caton's permanent work restrictions

were based upon the Claimant's performance at a functional capacity evaluation. 

4.                  Following the injury, Claimant returned to work for Employer at a different job cleaning the

locker room and cafeteria.  Claimant continued to work for Employer until March 9, 2010 when his

employment was terminated.

5.                  Claimant returned to Dr. Caton for evaluation on August 17, 2011.  Dr. Caton noted that an

MRI of the wrist had been done on October 29, 2010 that showed significant degenerative and post-fracture

changes.  Dr. Caton referred Claimant to hand surgeon, Dr. Craig Davis, M.D., for further evaluation.  Dr.

Caton recommended restricted duty.

6.                   Dr. Caton evaluated Claimant on September 30, 2011.  Dr. Caton had discussed the case with

Dr. Davis noting the degeneration was severe and felt to be causally related to Claimant's original work injury

of December 5, 2008.  Dr. Caton stated that Claimant's case would need to be re-opened for surgery.

7.                  Claimant underwent surgery on his right wrist by Dr. Davis on October 19, 2011.  The post-

surgical diagnosis was: post-traumatic degenerative arthritis, right distal radiolunar joint following distal

radius fracture with triangular fibrocartilage tear.

8.                  Dr. Davis evaluated Claimant post-surgery on October 31, 2011 and placed Claimant on

restrictions of no use of the left (sic) arm.

9.                  Dr. Caton evaluated Claimant on November 30, 2011.  Claimant was assigned work

restrictions of limited use of the right hand due to it being casted with no forced grip or lifting over 2 pounds

with the right hand.  Dr. Caton again evaluated Claimant on February 10, 2012 and noted the same physical

restrictions to be present.

10.              Claimant has not worked since March 9, 2010.  Claimant has searched and applied for other

jobs but has not been able to find other employment due the limitations to his right hand and wrist.
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11.              The ALJ finds that Claimant's condition related to the compensable injury of December 5, 2008

worsened after Claimant was placed at MMI on August 5, 2009 necessitating a second surgery to address

degenerative arthritic changes in the right wrist that were caused by and causally related to the compensable

injury of December 5, 2008.  The worsening of Claimant's condition and need for a second surgery has

resulted in Claimant being placed on work restrictions that are more limiting than the restrictions placed on

Claimant at the time Claimant was initially determined to be at MMI on August 5, 2009.

12.              Claimant has proven by a preponderance of the evidence that his wage loss beginning October

20, 2011 is causally related to the effects of his December 5, 2008 work injury. 

CONCLUSIONS OF LAW

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-101, et seq., C.R.S.,

is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers’ compensation claim shall be decided

on its merits. Section 8-43-201 (2008) C.R.S.

The ALJ's factual findings concern only evidence and inferences found to be dispositive of the issues

involved; the ALJ has not addressed every piece of evidence or every inference that might lead to conflicting

conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its merits.  Section 8-43-

201, supra. 

Claimant is entitled to TTD benefits if the injury caused a disability, the disability caused claimant to

leave work, and claimant missed more than three regular working days.  TTD benefits continue until the

occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc.
v. Stanberg, 898 P.2d 542 (Colo. 1995).  Findings that a worker sustained injury and was unable to return to

work and perform his usual duties because of the injury are sufficient to establish that the injury caused the

worker's disability and that the work left work as a result of the injury.  PDM Molding, Inc. v. Stanberg, supra

at 548.

 

TTD benefits are precluded when the work-related injury plays no part in the subsequent loss of

wages.  A claimant need only prove that the injury contributed, to some degree, to the loss of wages and

findings that a claimant was unable to return to work and perform his usual duties because of an injury

establishes that the injury caused a disability and that the claimant left work as a result of the injury.  PDM
Molding v. Stanberg, 898 P.2d 542, 548 (Colo. 1995).  The analysis in PDM Molding, supra is not applicable

unless the Claimant is “disabled” during the period for which temporary benefits is sought.  See, Lindner
Chevrolet v. Indus. Claim Appeals Office, 914 .2d 496 (Colo. App. 1995). 

 

To prove entitlement to TTD benefits, claimant must prove (1) that the industrial injury caused a
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disability lasting more than three work shifts; (2) that he left work as a result of the disability and; (3) that the

disability resulted in an actual wage loss.  Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004);

PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to

establish a causal connection between a work-related injury and a subsequent wage loss in order to obtain

TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements: (1)

Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment of wage earning

capacity as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d

641 (Colo. 1999).  The impairment of earning capacity element of disability may be evidenced by a complete

inability to work, or by restrictions which impair the claimant's ability effectively and properly to perform his

regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  Physical restrictions

which impair the claimant’s ability to perform his regular work affect available employment opportunities and,

hence, the injury contributes to a claimant’s wage loss prior to attainment of MMI.  See, Lunsford v.
Sawatsky, 780 P.2d 76 (Colo. App. 1989).

 

The mere imposition of increased work restrictions subsequent to a termination from employment

does not compel a conclusion that Claimant is entitled to TTD benefits.  Harris v. Diocese of Colorado
Springs, W.C. No. 4-669-016 (September 3, 2008).   A worsening of condition does not compel an award of

TTD benefits absent a showing that the worsened condition caused an additional temporary loss of wages or

wage earning capacity.  City of Colorado Springs v. Indus. Claim Appeals Office, 954 P.2d 637 (Colo. App.

1997).  The post termination increase in physical restrictions does not compel an award of TTD benefits

where there is no showing of a worsened condition that is causative of the wage loss for which TTD benefits

are sought.  Hammack v. Falcon School Dist. 49, W.C. No. 4-637-865 (October 23, 2006).

 

The PDM Molding analysis is applicable when a claimant returns to work and then subsequently loses

the employment, except when the loss of employment is due to the claimant's fault and temporary benefits

are barred under the provisions of Section 8-42-105(4), C.R.S.  Even where the claimant is at fault for the

separation from employment, post-termination TTD benefits are not barred where a worsening of the prior

work-related injury causes additional wage loss.  Anderson v. Longmont Toyota, 102 P.3d 323 (Colo. 2004).

 

Claimant argues that he is entitled to additional TTD benefits after the October 19, 2011 surgery

based upon the change in his work restrictions after the surgery.  Claimant relies, at least in part, upon the

holding in Anderson, supra.  Respondents argue that the additional restrictions assigned after the October

2011 surgery did not cause any limitation or loss of earning capacity for Claimant because Claimant was

already not working prior to the surgery.  Respondents therefore reason Claimant is not entitled to TTD

benefits.  The ALJ disagrees under the facts of this case.

 

As found, Claimant's condition worsened after MMI necessitating an additional surgery and this

worsening is causally related to Claimant's original compensable injury of December 5, 2008.  Respondents

do not dispute that the surgery of October 19, 2011 is causally related to Claimant's work injury.  Under the

facts of this case, the ALJ is persuaded that the worsening of Claimant's condition, and the additional

physical restrictions imposed as a result of the October 2011 surgery, caused a further wage loss for which

Claimant is entitled to TTD benefits. 

 

Here, Claimant was able to continue to work at a modified job under the permanent restrictions given

by Dr. Caton at the time of MMI in August 2009 until his employment was terminated in March 2010. 

Respondents did not argue, nor is there any persuasive evidence, that Claimant was at fault for this

termination.  Thus, the termination does not bar the Claimant from receiving TTD under Section 8-42-105(4),

C.R.S.  Accordingly, under the PDM Molding analysis, Claimant is only required to establish that his

subsequent wage loss is "to some degree" related to the effects of his work injury.  After the October 2011

surgery, Claimant's work restrictions had significantly increased and the ALJ concludes that Claimant would
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likely not be able to continue to work the modified duty job he held under the prior restrictions imposed at the

time of MMI.  Claimant credibly testified that he has looked for work and has been unable to obtain other

employment.  Claimant's testimony, and the reasonable inferences to be drawn from the testimony,

establishes that the restrictions of the use of Claimant's right hand/wrist had played at least some part in

Claimant's inability to find work.  Thus, Claimant's wage loss beginning October 20, 2011 is due to the

worsening of Claimant's condition after his termination from employment and due to the increased physical

restrictions that further limit Claimant's ability to perform work and earn a wage.  See, Lunsford v. Sawatsky,
780 P.2d 76 (Colo. App. 1989).  Under the applicable law and the facts of this case, the ALJ concludes that

Claimant is entitled to TTD benefits from October 20, 2011 and continuing until terminated in accordance

with Section 8-42-105 (3), C.R.S.  See, Loofbourrow v. Indus. Claim Appeals Office, No. 10CA2176;

Lunsford v. Sawatsky, 780 P.2d 76 (Colo. App. 1989). Lunsford v. Sawatsky, 780 P.2d 76 (Colo. App. 1989).

___ P.3d ___ (Colo. App. 2011).

 

ORDER

            It is therefore ordered that:

            Insurer shall pay the Claimant TTD benefits at the rate provided in Section 8-42-105(1), C.R.S. from

October 20, 2011 and continuing until termination pursuant to statute, rule or Order.

            The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of compensation

not paid when due.

            All matters not determined herein are reserved for future determination.

DATED:  March 21, 2012

                                                                                   

Ted A. Krumreich

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-755-572-02

ISSUES

            Whether a cervical spine surgery recommended by Dr. B. Andrew Castro, M.D. is reasonable,

necessary and causally related to Claimant's injury of March 25, 2008.

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.                   Claimant sustained an admitted compensable injury on March 25, 2008 while employed as a

security guard for Employer.  Claimant was injured when she confronted a shop-lifter and was assaulted,

knocking Claimant off her feet and causing her to land onto her back and right side, hitting the right side of

her head and right shoulder.

2.                  Claimant was evaluated at Concentra Medical Center on March 25, 2008 by Dr. Raymond
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Rossi, M.D.  Dr. Rossi noted a history that Claimant had landed on her left sacrum, hit the occiput without

loss of consciousness and had some headache.  On physical examination Dr. Rossi noted moderate

palpation tenderness of both of the trapezius muscles.  Dr. Rossi's assessment included the diagnosis of

cervical strain.

3.                  Dr. David Schroeder, M.D. evaluated Claimant at Concentra on April 4, 2008 and obtained a

history that Claimant was having a lot of pain in the left hip and back; the rest of the problems have

resolved.  However, the ALJ finds that Dr. Schroeder entered these notations in the medical record as an

appended record after having initially dictated a notation about a right thumb injury.  Dr. Schroeder again

evaluated Claimant on April 11, 2008 noting that most of her pain was in the lumbar spine.  Dr. Schroeder's

assessment continued to include the diagnosis of: cervical strain.  Dr. Schroeder evaluated Claimant on May

2, 2008 and released her from care to return to regular activity.

4.                     Claimant returned to Concentra and was evaluated by Dr. Yvonne Nelson, M.D. on December

19, 2008.  Claimant returned for evaluation of complaints of recurrent back pain that had started escalating

within the last few months without new injury.  Dr. Nelson did not document complaints of neck, shoulder or

arm pain.  Dr. Nelson referred Claimant to Dr. Aschberger for further evaluation.

5.                  Dr. John Aschberger, M.D. initially evaluated Claimant on January 27, 2011.  At the time of this

initial evaluation Claimant completed a patient information form indicating the parts of the body injured were

"mainly lower back, hips – shoulder".  Claimant also completed a pain diagram noting pain in the low back,

"where head attaches to neck" and down into the right shoulder and arm.  Claimant stated in this form that

she had been injured at work, was out of work for 30 days and the "problems began again in July", referring

to July 2008.  Dr. Aschberger noted an initial impression after the injury of sacral contusion and cervical

strain.  Dr. Aschberger's physical examination on January 27, 2009 focused on Claimant's low back

complaints and he referred Claimant for further therapy for her back.  Dr. Aschberger evaluated Claimant on

February 19, 2009 noting that she was reporting irritation at the right shoulder and right neck.

6.                   Dr. Aschberger evaluated Claimant on September 16, 2009 noted that Claimant had had

persistent irritation in the neck and right shoulder area with pain to the lateral arm and occasional tingling into

the hand.  In his assessment, Dr. Aschberger noted that there was a primary injury involving the neck and

shoulder region initially.

7.                  Dr. Aschberger evaluated Claimant on December 13, 2011.  Dr. Aschberger had reviewed a

report from Dr. Kleinman and stated that given that report Claimant was a reasonable surgery candidate for

the cervical spine.  Dr. Aschberger opined and stated: "Having reviewed the available information, causality

is certainly a difficult determination but given the information I have thus far, the need for surgery likely stems

from the patient's workers' compensation event of March 25, 2008.

8.                   Dr. B. Andrew Castro, M.D. evaluated Claimant on October 28, 2011 and opined that if

Claimant had exhausted conservative options surgical intervention at the C3-4 level would be reasonable. 

The ALJ finds this opinion of Dr. Castro to be persuasive and is found as fact.

9.                  Claimant testified that her neck symptoms began to worsen in July 2008 and prior to that time

her symptoms were primarily in her back and sacral area.  Claimant's testimony is consistent with the history

given to Dr. Aschberger at the time of his evaluation on January 27, 2009, is credible, persuasive and is

found as fact.

10.              Dr. Robert Watson, M.D. performed a medical record review and issued a report dated

November 1, 2011.  Dr. Watson opined that Claimant's current complaints of neck pain were not related to

the injury of March 25, 2008.  Dr. Watson based this opinion upon his impression that Claimants complaints

of neck and shoulder pain did not begin until September 16, 2009 when she was evaluation by Dr.
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Aschberger.  The ALJ finds the opinions of Dr. Watson unpersuasive as they are not based upon an

accurate understanding of the date of onset of Claimant's neck and shoulder complaints.

11.              Dr. Aschberger testified that he had reviewed the report of Dr. Watson.  With regard to the

onset and progression of Claimant's neck symptoms after injury, Dr. Aschberger testified that there can be

progression of radicular symptoms over time although they typically would come on within a few months after

an injury.  Dr. Aschberger testified that Claimant's pain drawings on January 27, 2009 were consistent with

the potential for nerve irritation and with Claimant's current symptoms.  Dr. Aschberger testified that it

remained his opinion, as stated in the report of December 13, 2011, that the need for cervical spine surgery

was related to Claimant's injury of March 25, 2008.  Dr. Aschberger testified, and it is found, that Claimant

has exhausted conservative treatment measures for her neck and shoulder complaints.  The ALJ finds the

testimony and opinions of Dr. Aschberger to be persuasive and are found as fact.

12.              Claimant has proven by a preponderance of the persuasive evidence that the cervical spine

surgery recommended by Dr. Castro is reasonable, necessary and causally related to Claimant's

compensable injury of March 25, 2008.

CONCLUSIONS OF LAW

1.                  The purpose of the Workers’ Compensation Act of Colorado (Act),  Sections 8-40-101, et seq.,
C.R.S., is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers' compensation claim shall be decided

on its merits. Section 8-43-201 (2008) C.R.S.

2.                   The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

3.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See, Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4.                  The ALJ is under no obligation to credit medical testimony even if such testimony is un-

rebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993).  The weight and credibility to be

assigned expert testimony or opinions is a matter within the discretion of the ALJ.  Cordova v. Industrial
Claim Appeals Office, 55 P.3fd 186 (Colo. App. 2002).  The ALJ resolves conflicts in the evidence, makes

credibility determinations, and draws plausible inferences from the evidence.  See Kroupa v. Industrial Claim
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).

5.                   Proof of causation is a threshold requirement that an injured employee must establish by a

preponderance of the evidence before any benefits are awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner
v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. App. 2000).

6.                  The evidence must establish the causal connection with reasonable probability, not medical
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certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 (Colo. App. 1971).  Reasonable

probability exists if the proposition is supported by substantial evidence which would warrant a reasonable

belief in the existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965
(Colo. App. 1985).  An award of benefits may not be based upon or denied upon speculation or conjecture. 

Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo.

111, 134 P.2d 698 (1957).

7.                  The claimant is required to prove by a preponderance of the evidence that the conditions for

which she seeks medical treatment were proximately caused by an injury arising out of and in the course of

the employment.  Section 8-41-301(1)(c), C.R.S.  A pre-existing disease or susceptibility to injury does not

disqualify a claim for benefits if the employment or work injury aggravates, accelerates, or combines with the

pre-existing disease or infirmity to produce a disability or need for medical treatment.  Duncan v. Industrial
Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo.

App. 1990).  The mere occurrence or continuation of symptoms after a work injury does not require the ALJ

to conclude that the injury caused the symptoms, or that the injury aggravated or accelerated any pre-

existing condition.  Rather, the occurrence of symptoms after a work injury may represent the result of or

natural progression of a pre-existing condition that is unrelated to the employment and injury.  See F.R. Orr
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August

18, 2005).  The question of whether the claimant met the burden of proof to establish the requisite causal

connection is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985);

Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

8.                   Respondents are liable to provide medical treatment that is reasonable and necessary to cure

and relieve the effects of the industrial injury.  Section 8-42-101(1) (a), C.R.S.  The question of whether the

claimant proved treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The question of whether a particular medical treatment is

reasonably needed to cure and relieve a claimant from the effects of the injury is a question of fact.  City &
County of Denver v. Industrial Commission, 682 P.2d 513 (Colo. App. 1984).

9.                  Respondents do not dispute that Claimant injured her neck at the time of the work injury of

March 25, 2008, as is documented by the initial evaluation of Dr. Rossi.  Respondents contend that

Claimant's later development of neck and shoulder symptoms and radicular pain leading to a

recommendation for cervical spine surgery are not causally related to the injury of March 25, 2008.  The ALJ

is not persuaded.

10.              Respondents initially contend that Claimant's testimony is not credible.  The ALJ disagrees.  As

found, Claimant credibly testified at hearing consistent with the history given to Dr. Aschberger on January

27, 2009.  The ALJ is not persuaded that the absence of mention of neck symptoms in Dr. Nelson's

December 2008 evaluation leads to a conclusion Claimant was not having such symptoms as Dr. Nelson's

evaluation was clearly focused upon Claimant's low back symptoms.  As Dr. Aschberger noted in his

testimony, complaints sometimes do not make it into the medical record when the doctor is there to evaluate

one specific problem and does not consider another problem to be pertinent.

11.              Respondents point to Dr. Aschberger's testimony that it would be unusual for symptoms to

surface 10 months after an injury and be related to that injury, and Dr. Aschberger's further testimony that if

the symptoms did not occur until 18 months after the injury he would agree with Dr. Watson's conclusion

regarding causal relationship.  The ALJ is not persuaded by that this testimony of Dr. Aschberger establishes

that Claimant's current neck symptoms and need for surgery are not related to the injury of March 15, 2008.

Both of these statements are not based upon an accurate understanding of the timing of the onset of

Claimant's further neck and right shoulder symptoms after the March 2008 injury.  As stated in the history to

Dr. Aschberger on January 27, 2009, and as found, Claimant's neck and shoulder symptoms began to

increase in July 2008, 4 months after the injury, not 10 or 18 months after.  Although Dr. Aschberger admits it
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is a "close call" regarding causation, after reviewing the available information including the opinion of Dr.

Watson Dr. Aschberger remains with his stated opinion that Claimant's need for surgery is causally related to

the injury of March 25, 2008.  That opinion is persuasive.

12.              As found, Claimant has proven by a preponderance of the persuasive evidence that her need

for cervical spine surgery as recommended by Dr. Castro is reasonable, necessary and causally related to

the injury of March 15, 2008. 

ORDER

            It is therefore ordered that:

1.                  The cervical spine surgery recommended by Dr. Castro is authorized as reasonable, necessary

and causally related medical treatment to cure and relieve Claimant from the effects of the compensable

injury of March 25, 2008.

2.                  Insurer shall pay the medical expenses for Claimant's cervical spine surgery in accordance

with the Official Medical Fee Schedule of the Division of Workers' Compensation.

            All matters not determined herein are reserved for future determination.

DATED:  March 23, 2012

                                                                                   

Ted A. Krumreich

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-862-869-01

 

FINDINGS OF FACT

Based upon the evidence presented at hearing, the ALJ enters the following findings of fact:

 

1.      The claimant seeks an order determining that proposed cervical and lumbar surgeries are

reasonable, necessary and related to his industrial injury.  The respondents filed a General Admission of

Liability for medical benefits on September 1, 2011.

2.      The claimant had a significant medical history of low back pain prior to the industrial injury of June

2011.  On September 22, 2009 the claimant sought treatment at the Orthopaedic Center of the Rockies. 

The claimant was seen by Dr. William D. Biggs, M.D.  The claimant reported symptoms of low back pain and

leg pain, right worse than left.  This pain had lasted two months and was getting worse.  X-rays showed

multilevel degeneration of the spine that was worst at L4-5 and L5-S1 levels.  Dr. Biggs referred the claimant

for a lumbar MRI.

3.       The claimant underwent a lumbar MRI on September 25, 2009. The radiologist’s impressions were

that at L4-5 there was desiccation with loss of disk height, a small broad-based protrusion with mild

effacement of the thecal sac, and minimal narrowing of the left foramen.  At L5-S1 there was disk
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desiccation, mild retrolisthesis, a broad-based annular bulging osseous ridging that did not compress the S1

nerve roots, loss of disk height and posterolateral osseous ridging leading to mild bilateral foraminal stenosis

and type 2 endplate degenerative change.

4.      On September 29, 2009 Dr. Biggs reviewed the MRI results and opined that they showed severe

degeneration at L5-S1 with foraminal narrowing on the right.  Dr. Biggs recommended an L5 selective root

block. 

5.      The claimant underwent the L5 root block and on October 20, 2009 reported “fairly good relief.”  At

that time Dr. Biggs opined the claimant had formainal stenosis of the L5 nerve root and “some degeneration

at L4-5.”  Dr. Biggs opined that in order to decompress L5-S1 it would be necessary to remove the facet joint

and perform a fusion, while a decompression could be performed at L4-5.  Dr. Biggs stated that “for now we

are going to see how he does” and “try another injection or discuss surgery with him” if the pain comes back.

6.      The claimant credibly testified that after he received the injection in 2009 his leg pain resolved and

he was able to return to work without difficulty.

7.      The claimant credibly testified as follows.  On June 3, 2011 he was helping lower a heavy piece of

equipment when a safety strap broke.  The machine struck the claimant causing a cut to his lip and knocking

him to the floor.  The claimant immediately experienced neck pain and felt dazed.  He was taken to

Generalcare for treatment where he experienced a headache, neck pain and felt it was “hard to walk.”  Within

a day or so the claimant began to experience low back pain and left leg pain.

8.      The claimant testified that towards the later part of July he was undergoing physical therapy and

complaining to the therapist about low back pain as well as neck pain.  He had tingling in his upper extremity

and experienced pain down the back of the left leg that formed a “knot” behind the knee.  He stated the neck

pain felt better on some days but it never went away.

9.      The claimant completed a first report of injury and signed it on June 3, 2011.  The document was

also signed by a supervisor.  This document stated that as a result of the accident on June 3 the claimant

“cut upper lip, big lip, and neck, plus lower back.”

10.  The claimant testified that he currently experiences daily headaches and has tingling in his

fingertips.  He further testified that his low back pain has gotten quite severe and his is no longer able to

bend over.

11.  On June 3, 2011 the employer referred the claimant to Dr. Brian Thompson, M.D. at Generalcare

Medical Center.  Dr. Thompson noted a history that the claimant was hit in the upper lip by a crane, and that

he jerked his head back and strained the left side of his neck.  Dr. Thompson diagnosed a superficial

abrasion of the right upper lip and a cervical strain.  Dr. Thompson released the claimant for full duty work

and recommended ice, Aleve and stretching exercises.

12.  On June 8, 2011 Jeffrey Winkler, P.A.-C examined the claimant at Generalcare.  PA Winkler noted

the claimant was still having a “lot of neck and back pain” and was now noticing left leg pain that was worse

with standing.  Physical therapy was prescribed.

13.  Dr. Thompson examined the claimant again on June 10, 2011.  Dr. Thompson noted the

claimant’s lip was healing well, the left neck pain was improving and the claimant had been to two therapy

sessions.  Dr. Thompson also noted that the claimant had experienced “tightness in the left low back and

pain into left posterior leg the day after he got hit by the crane.”  The claimant continued working and was

using ice and Advil for pain.  Dr. Thompson reported some tenderness with rotation of the cervical spine,

tenderness along the left paraspinal column, negative straight leg raising, normal deep tendon reflexes and
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normal heal toe walk.  He assessed a left cervical strain and left paraspinal column strain.  Therapy was

continued and the claimant was permitted to return to work without restrictions.

14.  On June 17, 2010 Dr. Thompson noted the claimant continued with neck pain and that the low

back pain continued with spasm.  Pain was radiating into the left leg.  Dr. Thompson assessed cervical and

lumbar strain/pain responding to physical therapy.  He prescribed naproxen, flexeril, hydrocodone and

continued physical therapy.

15.  On June 24, 2011 Dr. Thompson noted the neck was improving with physical therapy but the

claimant continued with significant low back pain and pain radiating into the leg.  Dr. Thompson noted a

positive straight leg raise test on the left.  He assessed an improving cervical strain and lumbar strain with left

radiculopathy demonstrating only “minimal improvement” from conservative treatment.  Dr. Thompson

referred the claimant for a lumbar MRI.

16.  On June 29, 2011 the claimant underwent a lumbar MRI.  The MRI revealed degenerative disc

disease from L2-3 to L3-4.  At L4-5 disk degeneration was “again noted” with annular bulging.  The study

also evidenced what appeared to be a 4 mm extrusion.  At L5-S1 note was again made of “advanced disk

degeneration” with “broad-based posterior disk protrusion.”  The ALJ infers from the radiologist’s use of the

phrase “again noted” that the 2011 MRI was compared to the prior MRI of September 25, 2009. 

17.  On July 8, 2011 Dr. Thompson stated the claimant’s neck injury was “resolved” but the back injury

was worsening with continuing low back pain and radiant to the “left posterior knee.”  Dr. Thompson stated

the MRI showed an L4-5 extrusion and an L5-S1 protrusion that he considered disk injuries.  Dr. Thompson

imposed a 30 pound lifting restriction and referred the claimant to a “spine specialist.”

18.  On August 2, 2011 Dr. Douglas Beard, M.D., of the Front Range Center for Brain & Spine Surgery

examined the claimant on referral from Dr. Thompson.  Dr. Beard noted this examination was for the

“purpose of a comprehensive cervical and lumbar spine consultation,” although it appears the claimant’s

cervical spine was not evaluated on this visit.  The claimant gave a history of being hit by a 500 pound

machine resulting in a facial injury and the immediate onset of both neck and low back pain.  The claimant

reported that by the end of the day his leg bothers him the most and that he has swelling around the knee

into the mid calf region.  Although the claimant stated that he did not have a history of significant problems,

he did tell Dr. Beard about the 2009 MRI and the “lower extremity issues” he was having at that time.  On

physical examination Dr. Beard noted the claimant was able to heel toe walk, that straight leg raising was

negative in the seated and supine positions, but the claimant described some “popliteal tightness” on

maximum straight leg raise of the left leg.  The sciatic stretch test was negative.  Dr. Beard compared the

2009 and 2011 MRI results and stated the “most significant new findings are that of progressive

degenerative disc change at the L4-5 motion segment” and a “moderately small” 4 mm “central to left

paracentral disc extrusion.”  Dr. Beard also noted advanced degenerative changes at L5-S1 with mild to

moderate bilateral neural foraminal stenosis.  Dr. Beard assessed the following: (1) multilevel degenerative

lumbar spondylosis most advanced at L5-S1; (2) new onset of small lumbar disc herniation at L4-5 central to

left paracentral; (3) intermittent left lower extremity radiculitis versus intrinsic knee pathology. 

19.  On August 2, 2011 Dr. Beard noted that the claimant came in “desiring surgery” and there was a

lengthy discussion about this prospect.  Dr. Beard explained to the claimant that his back pain could be from

a “new annular injury such as the disc protrusion at L4-5” or from the degenerative change at L5-S1 that had

been present for some time.  Dr. Beard further explained that he claimant’s knee pain could be intrinsic to the

knee or related to his “sciatic presentation.”  Dr. Beard opined it would be “quite foolish” to perform surgery at

this stage and recommended the claimant “move slowly forward” with “diagnostic/perhaps therapeutic lumbar

spine injection.”  Dr. Beard “strongly encouraged” the claimant to avoid surgical intervention.

20.  On August 25, 2011 the claimant underwent a lumbar epidural steroid injection (ESI).
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21.  On September 7, 2011 the claimant returned to Dr. Beard to address the results of the ESI.  The

claimant reported some improvement in his leg pain but the back pain remained severe.  Dr. Beard advised

the claimant that his back pain “may be difficult to completely assess.”  However, given the “appearance of

the MRI scan, and given the fact the L4-5” level remained well hydrated Dr. Beard recommended the

claimant undergo a lumbar arthrodesis (fusion) at L5-S1 and a decmopressive laminotomy and discectomy at

the L4-5 level.

22.  On September 13, 2011 Dr. Thompson examined the claimant.  He noted the claimant was “three

weeks post ESI” with significant improvement in the left leg but minimal improvement of the low back.  Dr.

Thompson also noted “persistent cervical strain/sprain with right arm complaints.”  Dr. Thompson stated that

Dr. Beard had requested a cervical MRI which had not yet been done despite the continued right arm

problem.  Dr. Thompson indicated the claimant would be referred for psychological counseling and approval

of the lumbar surgery.  He also referred the claimant for a cervical MRI.

23.  The claimant underwent a cervical MRI on September 19, 2011.  The radiologist’s impressions

were as follows: (1) At C3-4 mild thecal sac effacement from disc osteophyte complex, mild left and

moderate right foraminal stenosis; (2) At C4-5 disc osteophyte complex with mild to moderate central canal

stenosis, unconvertebral spurring with moderate bilateral foraminal stenosis; (3) At C5-6 disc osteophyte

complex with ventral subarachnoid effacement, mild central canal stenosis and severe bilateral foraminal

stenosis; (4) At C6-7 disc osteophyte complex with effacement of the thecal sac and mild cord impingement,

moderately severe central canal stenosis and severe bilateral foraminal stenosis.

24.  On October 11, 2011 the claimant returned to Dr. Beard for follow up after the cervical MRI.  The

claimant reported chronic neck pain, cervicogenic headaches and intermittent right upper extremity

radiculopathy characterized by “pins and needles.”  The claimant stated he was on light duty doing computer

work which helped his back but aggravated his neck pain.  On examination Dr. Beard noted no gross motor

deficit of the upper extremities, but observed the claimant was describing symptoms in the “sensory

distribution at C6 to C7” of the right upper extremity.  Tendon reflexes were somewhat hypo reactive but not

hyper reactive.  Dr. Beard reviewed the cervical MRI noting a “subtle disc bulge and protrusion at” C3-4 that

did not cause severe canal stenosis.  At C5-6 he observed disc space narrowing, endplate irregularity and

loss of disc signal intensity.  AT C6-7 Dr. Beard noted disc space narrowing and a “fairly large protrusion.” 

The protrusion with “ligamentous buckling” resulted in a “moderate degree of central canal stenosis at this

level.

25.  On October 11, 2011 Dr. Beard opined the claimant was a surgical candidate based on the degree

of stenosis evidenced on the MRI.  Dr. Beard opined that treatment with injections is not likely to provide

much long term relief of the claimant’s symptoms.  Dr. Beard stated that he did not consider the claimant to

be a good candidate for arthrodesis since the claimant has posterior facet arthropathy.  However, Dr. Beard

also stated the claimant demonstrates severe neural foraminal stenosis at C5-6 and C6-7 and Dr. Beard was

of the opinion that the claimant’s options would include an anterior cervical arthrodesis at C5-6 and C6-7.

26.  On October 18, 2011 Dr. Thompson noted the claimant continued with right neck and arm

radiation pain and low back pain with radiation into the left leg.  Dr. Thompson assessed “cervical and lumbar

injury with disc disease.”  He opined that as recommended by Dr. Beard the claimant “will need both cervical

and lumbar surgery with lumbar most symptomatic and probably to be done first.”

27.  On November 1, 2011 Dr. Thompson reported the claimant was evaluated by Dr. Cohen and was

“psychologically stable with expectations regarding surgeries planned with Dr. Beard.  On November 18,

2011 Dr. Thompson noted the claimant’s back pain was worse with bilateral leg radiation, left worse than

right.  The claimant demonstrated positive straight leg raising on the left.  Dr. Thompson assessed worsening

low back “strain/pain with radiculopathy HNP – L4/5 and 5/1.”  He noted the insurer was requesting an
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independent medical examination (IME).

28.  On January 23, 2012 Dr. Floyd Ring, M.D. performed an IME at the respondents’ request.  Dr.

Ring is board certified in anesthesiology and interventional pain medicine.  He is level II accredited.  Dr. Ring

performed a physical examination of the claimant and reviewed pertinent medical records.

29.  In his written report Dr. Ring opined that the claimant had preexisting degenerative disc disease of

both the cervical and lumbar spines.  He opined that cervical disc disease at C5-6 and C6-7 is progressive in

nature, not related to the injury of June 3, 2011 and most consistent with aging, posturing and perhaps

previous injuries.  However, Dr. Ring noted that there is no documentation of cervical or right upper extremity

complaints prior to the June 3 injury.  Dr. Ring reported that his neurological evaluation of the cervical spine

and upper extremities was within normal limits, and opined that Dr. Beard did not “describe any significant

anatomical or neurological findings.”  In these circumstances Dr. Ring opined the “cervical complaints and

possible radicular symptoms remain somewhat vague and questionable in regards to exact pathology or

etiology.  Therefore Dr. Ring recommended that prior to any fusion surgery the claimant should undergo

EMG studies to document whether or not there is true radiculopathy.  Dr. Ring further opined the claimant

should obtain a second surgical opinion.

30.  Dr. Ring further opined that the degenerative disc disease of the claimant’s lumbar spine was

preexisting.  However, Dr. Ring noted that the June 2011 lumbar MRI indicated increasing disc protrusion on

the left at L4-5, and that the claimant had new left-sided lower extremity complaints after the injury.  Dr. Ring

also wrote that the claimant’s lower extremity neurological examination was within normal limits.  He further

noted that Dr. Beard reported the claimant’s straight leg raising was negative, range of motion was normal,

there was no antalgic gait, he could heel and toe walk, and sciatic stress testing was negative.  Noting the

claimant received some relief from the past ESI, Dr. Ring opined that a “conservative approach including

revisiting of epidural injections should be considered prior to embarking upon” fusion surgery.  Dr. Ring also

opined the claimant may be hoping for a “quick fix” with surgery and suggested he revisit Dr. Cohen to

“address possible psychological factors affecting chronic pain” and expectations for surgery.

31.  Dr. Ring testified at the hearing.  With respect to the lumbar spine Dr. Ring stated that surgery on

the lumbar spine may be reasonable and necessary as it relates to the injury but only after additional more

conservative therapy is applied.  Dr. Ring opined the specific pain generator in the lumbar spine has not

been identified.  He recommends that the claimant undergo a specific L4-5 transforaminal injection to

address the new disc “bulge” at that level and see if the injection alleviates the claimant’s pain.  Dr. Ring

further emphasized that a fusion has the potential to cause damage to disc levels higher in the spine and is a

“life altering event.”  Dr. Ring also recommends a consultation with a second surgeon, a step that he states is

consistent with the Colorado Medical Treatment Guidelines. (MTG).  With respect to the cervical spine Dr.

Ring testified that to his review none of the physicians, including Dr. Thompson and Dr. Beard, has

determined the claimant has an abnormal upper extremity neurological examination.  In these circumstances

Dr. Ring opined it is appropriate to conduct EMG studies to confirm the existence of true radiculopathy prior

to proceeding with a two-level fusion.  Dr. Ring further stated that if a true radiculopathy is identified the

nerve root blocks may be applied prior to surgery.  Dr. Ring opined that the claimant’s pain may be “axial”

and that fusion surgery may not provide any relief of his symptoms.  Dr. Ring emphasized that under the

MTG that the pain generator should be identified and treated conservatively prior to surgery.

32.  Dr. Thompson testified at the hearing.  Dr. Thompson is board certified in family and occupational

medicine and is level II accredited.  On direct examination Dr. Thompson testified that he is the claimant’s

treating physician and he opined that the surgeries recommended by Dr. Beard are reasonable, necessary

and related to the industrial injury of June 3, 2011.

33.  On cross-examination Dr. Thompson stated his opinion that the claimant should undergo surgery

is based on his own opinion that the claimant has failed conservative therapies and the recommendations of
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Dr. Beard.  Dr. Thompson admitted that his chart notes do not document any history of neck complaints

between June 24, 2011 and September 13, 2011, although he would not testify the claimant made no such

complaints.  Dr. Thompson further admitted that on September 13 he did not make any notes concerning

examination of the claimant’s neck and right upper extremity symptoms.  Dr. Thompson explained that he

assumed the pain radiating into the right upper extremity was attributable to a potential nerve root

compression.  Dr. Thompson further admitted that although the claimant complained of neck and right upper

extremity symptoms from October through November 2011 he did not document any neurological

examination findings.  When Dr. Thomson documented a neurological examination on December 6, 2011, he

admitted that the cervical and upper extremity findings were normal.  Dr. Thompson could not explain why he

did not request an EMG study to document a cervical radiculopathy and that he was relying on the opinions

of Dr. Beard, the surgical specialist.  Dr. Thompson stated that the lumbar injections did improve the

claimant’s leg pain and were not repeated based on the recommendation of Dr. Beard and because they

demonstrated that something is pushing on the nerve root.

34.  The claimant proved by a preponderance of the evidence that the need for the L5-S1 lumbar

fusion and L4-5 laminotomy and discectomy surgery proposed by Dr. Beard was proximately caused by the

industrial injury of June 3, 2011.  Specifically, the claimant proved the June 3 injury caused an aggravation of

his preexisting lumbar disc disease so as to warrant surgery.

35.  The claimant credibly testified that within a day or so after the industrial injury of June 3 he

developed low back pain and pain down the back of his left leg.  The claimant reported this back pain to PA

Winkler as early as June 8, 2011 and has continued seeking treatment for it since that time.  Dr. Beard

persuasively opined that the June 29, 2011 MRI revealed a 4 mm central to left paracentral disc extrusion at

L4-5 that was not present on the 2009 lumbar MRI.  The claimant’s leg pain responded favorably to the

injection of August 25, 2011.  On September 7, 2011 Dr. Beard persuasively opined that, considering the

appearance of the MRI the claimant should undergo the proposed surgery.  Dr. Thompson concurs in this

recommendation. 

36.  Although the claimant was treated for leg pain in 2009 and diagnosed with degenerative lumbar

discs, his leg pain was primarily on the right side.  Moreover, in 2009 the claimant’s physicians considered

but decided against performing surgery.  Thereafter the claimant was able to return to work without

restrictions until he sustained the June 3 injury. 

37.  Even Dr. Ring does not appear to dispute that the June 3, 2011 incident caused a new injury. 

Without directly commenting on this subject he noted the claimant had preexisting degenerative disc disease

of the lumbar spine, but also commented that the 2011 MRI showed increasing disc protrusion at L4-5 and

that the claimant had new left-sided symptoms after the injury.

38.  The ALJ infers from the above findings of fact that the June 3, 2011 injury caused an aggravation

of the claimant’s preexisting lumbar disc condition and subsequently has caused ongoing symptoms.  There

is temporal relationship between the claimant’s June 3, 2011 injury and his low back and left leg symptoms,

as well as objective MRI findings suggestive of new injury at the L4-5 level.  The ALJ further infers that this

aggravation is a proximate cause of the need for the lumbar surgery recommended by Dr. Beard and Dr.

Thompson.

39.  The ALJ further finds the claimant proved it is more probably true than not that the lumbar surgery

proposed by Dr. Beard constitutes reasonable and necessary medical treatment for the June 3 injury.  Dr.

Beard persuasively opined that, although it may be difficult to completely assess the claimant’s back pain,

the “appearance of the MRI scan” warrants the proposed surgery.  Dr. Beard made this recommendation

after he initially recommended that the claimant defer surgery until after further diagnostic tests including

“lumbar spine injection.”  The claimant underwent a spinal injection that improved his leg pain, and it was only

then that Dr. Beard recommended the surgery.  The ALJ further finds that Dr. Beard’s recommendation for
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surgery is persuasive because he is a qualified orthopedic surgeon, and because his opinion is corroborated

by that of Dr. Thompson.

40.  Dr. Ring’s opinion that the claimant should not have lumbar surgery until after he receives

additional “conservative therapy,” an L4-5 transforaminal injection and another surgical evaluation is not

persuasive.  First, it appears the claimant has undergone extensive conservative therapy including physical

therapy and use of medications.  Dr. Thompson persuasively opined that the claimant has failed conservative

therapies.  Further, the ALJ infers that Dr. Beard does not believe additional injections would be of any

lasting therapeutic benefit or of any diagnostic usefulness.  Specifically, Dr. Beard cautioned the claimant

against surgery until after Dr. Beard evaluated the effects of the August 2011 injection.  On September 7,

2011 Dr. Beard explained to the claimant that the exact source of the low back pain and leg symptoms was

difficult to assess and that it could be attributable to either the L5-S1 level, the L4-5 level or both.  Indeed, on

October 11, 2011 Dr. Beard noted the claimant had undergone injections to his low back and reported that

“this seems to help temporarily but it is not a long term solution.”  Finally, there is no credible or persuasive

evidence that the respondents have referred the claimant for a second surgical evaluation as suggested by

Dr. Ring.  Neither has Dr. Ring offered a persuasive explanation as to why Dr. Beard’s surgical

recommendation for the lumbar spine is not appropriate.  First, Dr. Ring is not a spinal surgeon.  Moreover,

even if the MTG require or suggest a second surgical consultation, the ALJ is not persuaded that the lack of

such a consultation demonstrates the proposed surgery is not reasonable and necessary.

41.  The claimant failed to prove it is more probably true than not that the two level fusion constitutes

reasonable and necessary medical treatment for the effects of the June 3, 2011 industrial injury.  The ALJ

credits the testimony and opinions of Dr. Ring concerning this issue.  Dr. Ring credibly explained that his

neurological examination of the claimant did not yield clinical evidence of true radiculopathy, and that none of

the other examining physicians has documented an abnormal neurological examination of the claimant’s

upper extremities.  Dr. Ring noted that the MTG require that prior to the performance of cervical surgery the

pain generator should be identified and conservatively treated.  Dr. Ring stated that under the circumstances

the claimant should undergo an upper extremity EMG study to confirm the existence of radiculopathy before

proceeding with the two-level cervical fusion recommended by Dr. Beard.  Dr. Ring persuasively explained

that in the absence of clinical evidence of true radiculopathy or EMG confirmation of radiculopathy the

source of the claimant’s cervical complaints is “questionable in regards to exact pathology or etiology.”  He

further explained that without the EMG study it remains possible the claimant’s symptoms are “axial” in

nature and that the proposed surgery would do nothing to relieve them.

42.  The evidence does not contain any credible evidence that Dr. Beard refuted Dr. Ring’s contention

that prior to surgery the claimant should undergo an EMG to confirm upper extremity radiculopathy.  Neither

did Dr. Beard offer any credible refutation of Dr. Ring’s opinion that failure to conduct an EMG prior to

surgery is contrary to the requirements of the MTG.  Indeed, Dr. Beard himself expressed doubts about the

probable success of fusion surgery because the claimant has posterior facet arthropathy.  Dr. Thompson

could not explain why he did not request an EMG.  Dr. Thompson simply relied on Dr. Beard’s opinion that

the claimant is a viable candidate for cervical fusion surgery.

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of law:

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S., is to

assure the quick and efficient delivery of disability and medical benefits to injured workers at a reasonable

cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The facts in a workers'

compensation case must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of

the rights of respondents.  Section 8-43-201(1).  
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When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its merits.  Section 8-43-

201.  The ALJ's factual findings concern only evidence and inferences found to be dispositive of the issues

involved; the ALJ has not addressed every piece of evidence or every inference that might lead to conflicting

conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

BUREN OF PROOF TO ESTABLISH ENTITLEMENT TO MEDICAL BENEFITS

The claimant requests an order determining that the L5-S1 lumbar fusion and L4-5 laminotomy and

discectomy surgeries proposed by Dr. Beard are reasonable, necessary and causally related to the industrial

injury of June 3, 2011.  The respondents contend the claimant failed to prove by a preponderance of the

evidence that these proposed surgery is compensable. 

Initially the ALJ notes the claimant takes the position that the respondents bear the burden of proof to

establish that the proposed surgery is not reasonable, necessary and related to the industrial injury.  For

instance, the claimant’s position statement contains the following proposed conclusion: “Respondents have

failed to demonstrate the treatment recommend by the authorized treating physicians is not reasonable,

necessary and accident related.”  The claimant cites no legal authority for this argument and the ALJ

concludes the claimant’s contention that the respondents bear the burden of proof is not consistent with the

applicable law.

Section 8-43-201(1), C.R.S., provides the claimant “shall have the burden of proving entitlement to

benefits by a preponderance of the evidence.”  A preponderance of the evidence is that which leads the trier-

of-fact, after considering all of the evidence, to find that a fact is more probably true than not.  Page v. Clark,

197 Colo. 306, 592 P.2d 792 (1979). 

It is true that § 8-43-201(1) also provides that a “party seeking to modify an issue determined by a

general or final admission, a summary order, or a full order shall bear the burden of proof for any such

modification.”  However, a general admission of liability for medical benefits, such as that filed in this case,

does not amount to a concession that the respondents are automatically required to pay for any subsequent

medical treatment prescribed by an authorized treating physician.  To the contrary, the respondents retain

the right to challenge the reasonableness, necessity and cause of requests for specific treatments.  An

admission that an injury occurred and that medical treatment is needed “cannot be construed as a

concession that all conditions and treatments which occur after the injury were caused by the injury,” or that

any proposed treatment is reasonable and necessary.  See Snyder v. Industrial Claim Appeals Office, 942

P.2d 1337 (Colo. App. 1997); Ford v. Regional Transportation District, WC No. 4-309-207 (ICAO February

12, 2009).  Thus, the ALJ concludes that in this case the claimant has the burden of proof to establish the

reasonableness, necessity and cause of the need for the proposed surgery.

COMPENSABILITY OF PROPOSED LUMBAR SURGERY

The claimant was required to prove by a preponderance of the evidence that the conditions for which

he seeks medical treatment were proximately caused by an injury arising out of and in the course of the

employment.  Section 8-41-301(1)(c), C.R.S.  The claimant must prove a causal nexus between the need for

medical treatment and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A

pre-existing disease or susceptibility to injury does not disqualify a claim if the employment aggravates,

accelerates, or combines with the pre-existing disease or infirmity to produce a disability or need for medical

treatment.  Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v.
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Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the claimant met the burden of proof to

establish the requisite causal connection is one of fact for determination by the ALJ.  City of Boulder v.
Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App.

2000).

Respondents are liable to provide medical treatment that is reasonable and necessary to cure and

relieve the effects of the industrial injury.  Section 8-42-101(1)(a), C.R.S.  The question of whether the

claimant proved treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

When determining the issue of whether proposed medical treatment is reasonable and necessary the

ALJ may consider the provisions and treatment protocols of the MTG because they represent the accepted

standards of practice in workers’ compensation cases and were adopted pursuant to an express grant of

statutory authority.  However, evidence of compliance or non-compliance with the treatment criteria of the

MTG is not dispositive of the question of whether medical treatment is reasonable and necessary.  Rather

the ALJ may give evidence regarding compliance with the MTG such weight as he determines it is entitled to

considering the totality of the evidence.  See Adame v. SSC Berthoud Operating Co., LLC., WC 4-784-709

(ICAO January 25, 2012); Thomas v. Four Corners Health Care, WC 4-484-220 (ICAO April 27, 2009);

Stamey v. C2 Utility Contractors, Inc., WC 4-503-974 (ICAO August 21, 2008).

As determined in Findings of Fact 34 through 38 the claimant proved that the industrial injury of June

3, 2011 proximately caused the need for lumbar surgery recommended by Dr. Beard.  Specifically, the

claimant proved that the industrial injury aggravated preexisting lumbar degenerative disc disease so as to

cause the need for surgery.  In this regard the ALJ has found that, although the claimant had prior treatment

for his low back, he experienced elevated low back and left leg symptoms immediately after the June 3

injury.  Further, the 2011 lumbar MRI revealed the presence of a “disc extrusion” at L4-5 that was not noted

on the 2009 MRI.  Based on his review of the 2011 MRI Dr. Beard recommended fusion of the L5-S1 disc

space and decompression of the L4-5 disc.  Dr. Thompson concurred in this recommendation.  Further, even

Dr. Ring does not appear to dispute that the June 2011 caused a new injury to the claimant’s lumbar spine.

As determined in Findings of Fact 39 and 40 the claimant proved that the lumbar surgery

recommended by Dr. Beard is reasonable and necessary medical treatment for the injury of June 3, 2011. 

As found, Dr. Beard persuasively explained that it is difficult to determine the exact source of the claimant’s

back pain, but the results of the 2011 MRI lead him to conclude that surgery is reasonable and necessary. 

Further, Dr. Beard’s recommendation for surgery came only after the claimant’s left leg symptoms

responded favorably to an injection.  Further, as determined in Finding of Fact 40 the ALJ is not persuaded

by Dr. Ring’s opinion that the claimant should undergo further “conservative therapy” and a second surgical

evaluation.  The ALJ has credited Dr. Thompson’s opinion that the claimant has failed conservative therapy,

and inferred from Dr. Beard’s notes that he does not believe further conservative therapy, including

injections, is likely to be of any benefit to the claimant.  Also, the record does not indicate that the

respondents have referred the claimant for a second surgical opinion, and Dr. Ring, who is not a surgeon,

has not offered a persuasive explanation as to why Dr. Beard’s recommendation is inappropriate.  While the

MTG may favor a second surgical consultation there is no persuasive evidence that such a consultation has

been offered to the claimant.

ORDER

                        Based upon the foregoing findings of fact and conclusions of law, the ALJ enters the

following order:

            1.         The insurer shall pay for reasonable and necessary medical benefits in the form of the

lumbar surgery recommended by Dr. Beard.
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2.         The claim for cervical surgery is denied and dismissed.

3.         Issues not resolved by this order are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED: March 22, 2012

David P. Cain

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-863-547-01

ISSUES

            The issue determined herein is compensability.

FINDINGS OF FACT

1.                  Claimant has been employed as a correctional officer for 29.5 years.  He was transferred from

the *1* facility to the *2* facility and was upset about the transfer, which was based, at least in part, upon the

need for claimant to have more supervision about his inspection duties.

 

2.                  On July 15, 2011, *ZZ became the acting warden for both facilities.

 

3.                  On July 25, 2011, *AAA made a joking reference to claimant as the reason for a strip search of

all inmates on work crews supervised by *AAA and claimant.  Claimant then perceived that *BBB, who was

under the supervision of *AAA, had disrespected claimant and possibly even threatened him.  Neither

claimant nor *AAA took any immediate action against *BBB, although each had authority to terminate *BBB’s

participation in the work crew.  *AAA apologized to claimant twice, they shook hands, and *AAA assumed

that the matter was concluded.

 

4.                   On approximately July 28, 2011,  *CCC, who was claimant’s immediate supervisor, asked him

about an email that purported to show that  *DDD was cleared for a gate pass so that she could work as a

porter when she in fact had not been so approved.   *CCC warned claimant to print his saved email because

it might come into question.   *CCC then informed both  *EEE, her immediate supervisor, and acting warden

*FFF about the possible altered e-mail.

 

5.                  On July 29, 2011,  *CCC and  *EEE met with claimant, who then again mentioned his problems
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regarding the July 25 incident with *AAA and *BBB.  Claimant mentioned that he was considering filing a

grievance against *AAA.  Warden *FFF then met with claimant and informed him that it was his responsibility

to terminate *BBB from the work crew if he thought that the inmate had threatened him.  She also reminded

him that he had limited time to file a grievance against *AAA.  Claimant continued to assert that it was the

responsibility of *AAA or *EEE.  After July 29, *EEE was on vacation until August 8, 2011.  In the meantime,

claimant prepared the report that terminated *BBB’s participation in the work crew.  

 

6.                   On August 8, 2011, *EEE returned to work and met with claimant, who was still planning to file

a grievance against *AAA.   *CCC also met with claimant, but he refused to talk further with either *CCC or

*AAA without his representative present.   *CCC reported claimant’s refusal to Warden *FFF, who stated that

claimant did not have a choice not to talk to his supervisor. 

 

7.                  Approximately two days later, claimant met with *CCC and apparently resolved their

differences.  *EEE came upon the two conversing and claimant assured *EEE that all of the problems had

been resolved.

 

8.                  On August 11, 2011, Warden *FFF received a phone call from *GGG, claimant’s union

representative, who was greatly concerned about claimant’s mental state.  Warden *FFF drafted a letter

placing claimant on administrative leave until he received mental health examination and clearance.  She

was planning to give the letter to claimant on August 12.

 

9.                  On August 12, 2011, claimant was sitting in his high-back chair talking on the phone with

*HHH.  *EEE and *CCC entered the room from behind claimant.  *EEE walked up to claimant’s chair, mildly

struck the chair back with both hands, and asked claimant how he was doing.  Claimant looked up at *CCC,

did not say anything to *CCC or *EEE, and continued his conversation with *HHH.  *EEE and *CCC left the

room.

 

10.              Claimant admitted that he felt no immediate symptoms from having his chair struck, but he

alleges that, within about three minutes, he felt pain in the left side of his neck and in his left shoulder and

head.  He called *EEE and requested that he be relieved from duty because he needed to go to the doctor

and have his blood pressure checked.  Later, claimant reported that he had suffered an injury as a result of

the blow to his chair by *EEE. 

 

11.              On August 12, 2011, claimant asked Inmates *III and *JJJ if they had seen *EEE hit claimant. 

Both replied that they had not and claimant indicated that they were supposed to “have his back.”

 

12.              *EEE and *CCC then reported to Warden *FFF about claimant’s alleged injury.  Claimant

completed an injury report and subsequently informed *FFF about the alleged injury as a result of the actions

of *EEE.  Warden *FFF then gave claimant the letter of administrative leave pending mental health

examination.  Later, on August 15, *FFF rescinded the administrative leave.

 

13.              On August 12, 2011, Physician’s Assistant Schultz examined claimant, who reported a history

of his chair being “shoved or kicked” with “very hard impact.”  He reported a headache and left neck, left

shoulder, and left trapezial pain.  PA Schultz found increased muscle tone in the left trapezial shelf, but no

other objective findings.  He diagnosed upper back and neck strain.  He provided a Toradol injection, which

helped the headache.  He prescribed medications, physical therapy, and a TNS unit.

 

14.              On August 12, 2011, the physical therapist examined claimant, who reported that he had been

“assaulted.”  The therapist noted spasm in the left trapezius as well as slurred speech.

 

15.              Claimant participated in physical therapy and improved.  On August 15, 2011, PA Schultz
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reexamined claimant and diagnosed cervical and left trapezius strain.  He imposed restrictions against lifting

over 15 pounds or doing any physical management of inmates.

 

16.              On August 19, 2011, Dr. Nanes examined claimant, who reported continuing symptoms.  Dr.

Nanes found normal examination findings and noted that claimant’s complaints outweighed his findings and

were inconsistent with the mechanism of injury.  Nevertheless, Dr. Nanes gave claimant the “benefit of the

doubt” and referred him for a magnetic resonance image (“MRI”) of the left shoulder and spine.  The August

30 MRI of the left shoulder showed mild acromioclavicular (“AC”) joint impingement and bursitis.  The

thoracic spine MRI showed a small herniated disc at T7-8, well below the level of claimant’s symptoms.

 

17.              On August 21, 2011, claimant filed a grievance about his working conditions and requested a

transfer back to *1*.  On August 25, Warden *FFF met with claimant and denied all of his grievance

requests.  A subsequent second step review of the grievance granted claimant a temporary transfer to *1*

and a change of supervisor.

 

18.              On September 2, 2011, Dr. Nanes reexamined claimant and noted that the left shoulder MRI

findings were unrelated to the work injury mechanism.  Dr. Nanes noted that the thoracic spine MRI findings

were unrelated to claimant’s symptom complaints.  Dr. Nanes determined that claimant was at maximum

medical improvement (“MMI”) without impairment and was released to full duty work.

 

19.              Claimant returned to work at *2* until his transfer to *1* following the second step grievance

decision.  Claimant helped lift and carry boxes of trash bags and paper towels that weighed up to 25 pounds. 

He demonstrated no problems in performing those duties, which he was not required to perform as a

supervisor of a work crew.

 

20.              On September 9, 2011, claimant met with *AAA and reassured him that claimant did not intend

to cause any problems for *AAA and that his only problem was with *EEE.

 

21.              On December 21, 2011, Dr. Nanes replied to a letter from the employer.  Dr. Nanes indicated

that he concluded that claimant suffered no work injury because the findings were inconsistent with the

alleged mechanism of injury.  Dr. Nanes also found claimant’s actions of lifting boxes portrayed in the

surveillance video to be inconsistent with his clinical examinations.

 

22.              Claimant has failed to prove by a preponderance of the evidence that he suffered an injury

arising out of and in the course of his employment on August 12, 2012.  The parties devoted the majority of

hearing and deposition time to matters other than the August 12 incident.  The August 12 incident clearly

occurred, although the three witnesses had very different perceptions of the nature of the incident.   *EEE

admittedly came up behind claimant, contacted the back of claimant’s chair, and asked claimant how he was

doing.  Claimant, who was on the phone at the time, did not react to the contact with his chair or to  *EEE’s

question.  Claimant made no statement to *HHH, with whom he was conversing on the phone, about the

incident or about any perception of injury.  Only several minutes later did claimant call  *EEE and report that

he needed to leave work to have his blood pressure checked.  Claimant subsequently reported to  *EEE and 

*CCC that he believed that he had been injured in the incident.  Claimant also apparently asked a couple of

inmates if they had seen *EEE hit claimant and expressed disappointment with their failure to back him up. 

The history to PA Schultz was that the chair had been “shoved or kicked” with “very hard impact.”  That

history is probably inaccurate.  PA Schultz found only increased muscle tone on the left trapezial shelf.  The

physical therapist subsequently found spasm in the left trapezius.  Those findings subsequently resolved. 

PA Schultz and Dr. Nanes initially indicated that the symptoms and findings were consistent with the

reported mechanism of injury.  Dr. Nanes subsequently changed his opinion after the MRI results showed

only AC joint impingement and bursitis in the left shoulder, as well as a T7-8 herniated disc that was not

clinically related to claimant’s symptoms.  Dr. Nanes concluded that the left shoulder findings were not



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

related to the reported mechanism of injury.  That opinion is persuasive.  Although claimant probably felt pain

in his left trapezius region, the preponderance of the record evidence does not demonstrate that the

symptoms resulted from the August 12 incident with the chair. 

 

23.              The actual occurrences in the July 25 incident with *AAA and *BBB, the July 27 e-mail

involving  *DDD, and the decision to place claimant on administrative leave are irrelevant to the issues in this

case.  The record evidence does establish that claimant was upset with  *EEE after the July 25 incident and

that feeling persisted even beyond the date of the alleged injury.  The record evidence also establishes that 

*CCC had placed claimant on notice that there might be an investigation of the July 27 email involving 

*DDD, which could involve a serious disciplinary charge against claimant.  Claimant’s knowledge of these

events sufficiently demonstrates a motive for claimant to allege that an injury occurred when none occurred. 

The decision to place claimant on administrative leave was not even communicated to claimant until after he

reported the alleged injury and is irrelevant.  Although a minor injury that nevertheless requires medical

treatment is compensable as a work injury, the record evidence does not establish that claimant probably

suffered even such a minor injury in the August 12 incident.

 

CONCLUSIONS OF LAW

1.         Claimant must prove that he is a covered employee who suffered an injury arising out of and in

the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12

P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v.
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a

preexisting condition so as to produce disability and a need for treatment, the claim is compensable.  H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury directly and

proximately caused the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337

(Colo. App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a

preponderance of the evidence.  The facts in a workers’ compensation case are not interpreted liberally in

favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that

which leads the trier-of-fact, after considering all of the evidence, to find that a fact is more probably true

than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to prove by a

preponderance of the evidence that he suffered an injury arising out of and in the course of his employment

on August 12, 2012.

 

ORDER

            It is therefore ordered that:

1.         Claimant’s claim for compensation and benefits is denied and dismissed.

2.         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see

section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.
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DATED:  March 23, 2012                            /s/ original signed by:___________

Martin D. Stuber

Administrative Law Judge
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            At the conclusion of the hearing, the ALJ established a post-hearing briefing schedule: Claimant’s

opening brief to be filed within 10 working days; Respondent’s answer brief to be filed within 10 working days

of receipt of the opening brief; and, Claimant’s reply brief to be filed within two working days of receipt of the

answer brief.  The Claimant’s opening brief was filed on February 24, 2012.  The Respondent’s answer brief

was filed on March 9, 2012.  The Claimant’s reply brief was filed on March 12, 2012.  The matter was

deemed submitted for decision on March 12, 2012.
 
 

ISSUES
           

The issues to be determined by this decision concern compensability; medical benefits, (authorization,

causal relatedness, and reasonably necessary, including reimbursement of co-payments made by the

Claimant); temporary total benefits (TTD) from October 14, 2010 until maximum medical improvement (MMI);

MMI; and, penalties for the Claimant’s failure to timely report an alleged work-related injury.  For the reasons

specified herein below, any determinations concerning permanent disability are premature at this time.  The

Claimant bears the burden of proof on all designated issues by a preponderance of the evidence.

 
STIPULATIONS AND FINDINGS

 
            i.          The parties stipulated that in the event the claim is compensable, the Claimant’s average

weekly wage (AWW) is $780.00.  The parties also stipulated that although the Claimant filed four separate

Worker’s Claims for Compensation, each listing different dates of injury, the date of Claimant’s alleged injury

is October 11, 2010.  Accordingly, the ALJ finds the stipulations to be fact.

 

 

FINDINGS OF FACT

 

            Based on the evidence presented at hearing, the ALJ makes the following Findings of Fact:

Preliminary Findings

 
            1.         On October 11, 2010, the Claimant was 77 years old.  He was employed as a shop technician

for the Employer.  The Employer operates several furniture stores in Denver and throughout Colorado.  The

Claimant had worked for the Employer for 9 years.  His job duties included repairing furniture at one of the
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Employer’s furniture stores.  His shift was Monday through Friday, from 7:30 a.m. to 4:00 p.m.

 

            2.         According to the Claimant, his left arm was injured when he was a child, that it is shorter than

his right arm, and not as functional.  While he can lift some things with his left arm, he has trouble doing so. 

He stated that when he had to lift heavy items at work, he always asked someone to help him, and that there

were co-workers available to assist him.

 

            3.         The Claimant stated that his injury occurred on Monday, October 11, 2010, at around 9:30

a.m.  The Respondents dispute this fact. According to the Claimant, he and a co-worker named  *KKK lifted a

box containing a table and 4 chairs.  The Claimant stated that the box weighed approximately 138-140 lbs.  A

photograph of a similar box was admitted into evidence (Respondent’s Exhibit T).  That box has shipping

information printed on it, including the GW (gross weight) of 63 kg (kilograms), which the ALJ finds converts

to 138.6 lbs.  The Claimant stated that the box was a return item from a customer, that the chairs were

somewhat loose in the box, and that as he lifted it, he had to grab for a chair and made a “quick move”. 

 

            4.         According to the Claimant, when this incident occurred, he felt no pain.  Later that morning,

approximately one and a half to 2 hours after lifting the box, the Claimant stated that he began to feel pain in

his low back.  He asked a co-worker named *LLL to call his doctor and make an appointment for him.  He

went to see his doctor, Thomas Cain, M.D., the next day, October 12, 2010.  According to *LLL, the Claimant

told her that his pain had been ongoing for a couple of days.  The ALJ infers and finds that the Claimant’s

vertebral fracture was about to happen and did, in fact, happen on October 11, 2010.

 

            5.         *LLL testified that she called the Claimant’s physician (Dr. Thomas Cain), and arranged for the

Claimant to be seen at the next possible appointment.  *LLL testified that she would often assist the Claimant

in such tasks, since he had limited skills in reading and writing English. Shortly thereafter, the Claimant went

on FMLA (Family Medical Leave Act) leave.  *LLL assisted the Claimant with the FMLA paperwork and filled

it out for him.  She stated that the leave paperwork contained no reference to a work-related injury.  The

Claimant offered a plausible explanation for this fact.  During the 12-week FMLA leave, *LLL spoke to the

Claimant several times.  The Claimant never advised her that his back pain was work-related.  Again, the

Claimant offered a plausible explanation for not mentioning work-relatedness to *LLL, and the ALJ finds this

explanation credible.  *LLL had no knowledge that the Claimant had sustained a work-related injury.

 

            6.         The Claimant was an unusually loyal furniture repair employee of the Employer for over nine

years at the time of his back injury on October 11, 2010.  He previously had been suffering from passing

kidney stones and originally represented to his doctor that his back related pain complaints may have been

caused by his passing kidney stones.  The Claimant, although he speaks English, communicates with

difficulty.  Further, his foreign accent causes him to be sometimes be misunderstood.  Also, there are times

he believes he is not being understood.  The Claimant is a _ by birth.

 

            7.         The Claimant first received treatment for his broken back from his personal physician, Thomas

Cain, M.D., on October 12, 2010.  The Claimant does not write in English, nor read it very well.  When he first

saw Dr. Cain on October 12, 2010, the Claimant had low back pain.  He did not tell Dr. Cain about a work-

related event.  The Claimant was later diagnosed with a vertebral compression fracture at L-1 for which he

underwent a vertebroplasty on November 9, 2010.

 

            8.         Dr. Cain, the Claimant’s treating geriatrician, testified by deposition.  He began treating the

Claimant in 2009 for general health related needs.  On Monday, October 11, 2010, his office received a

telephone call from a person identified as the Claimant’s “daughter –L-” (the ALJ finds this to be a referral to

–L- *LLL), who relayed that the Claimant had various complaints including lower quadrant pain for two days. 

An appointment was made for the Claimant the following day, October 12, 2010.
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            9.         According to Dr. Cain, on October 12, 2010, he examined the Claimant and took a history.  Dr.

Cain stated that the Claimant complained of right lower back pain, which had been ongoing for 3 to 4 days.

The ALJ finds that this pain was leading up to the Claimant’s vertebral fracture of October 11, 2010.  Dr. Cain

initially thought the Claimant’s pain was muscular because there was no history of any other type of injury. 

When the Claimant did not improve, on October 26, 2010, Dr. Cain obtained a lumbar x-ray, which showed a

vertebral compression fracture in the Claimant’s lumbar spine at L-1.

 

            10.       The Claimant originally went for medical care at St. Anthony’s Senior Health Centers on

October 12, 2010, because of his back pain. Thomas Cain, M.D., his regular physician, saw the Claimant on

October 12, 2010 through April 2011, for the Claimant’s back pain, upon referral from St. Anthony’s Hospital. 

An initial x-ray on October 26, 2010 showed a 50% burst fracture of the L1 vertebral body, without kyphosis. 

Dr. Cain referred the Claimant to Belmar Physical Therapy (PT) and prescribed medications to relieve the

pain.  On October 19, 2010, Dr. Cain referred the Claimant for back injections.  On November 9, 2010,

Benjamin Aronovitz, M.D., performed a Fluoroscopic-Guided L1 Vertebral Body Biopsy and Vertebroplasty

that is the injection of a cement-like substance into his injured back. The diagnosis had been Acute L1

vertebral body fracture, “a broken back.”

 

             11.      According to Dr. Cain, the Claimant’s back pain, which was initially referenced in the phone

call from -L- on October 11, 2010, was due to the compression fracture. 

 

            12.       Dr. Cain treated the Claimant’s vertebral compression fracture from October 12, 2010 through

April 12, 2011.  None of his medical records contain any reference that the Claimant’s pain, need for

treatment or his compression fracture were work-related, nor do those records contain any reference to the

Claimant lifting a box with a table and chairs.  The ALJ infers and finds that the Claimant’s plausible

explanation of loyalty to the CEO of the Employer, until the Claimant filed his worker’s claim for

compensation, created a situation where the Claimant did not mention work-relatedness to his doctor,

months later after filing the worker’s claim, due in great part to the Claimant’s English communication

problems and the Claimant simply not thinking of mentioning work-relatedness.

 

            13.       Dr. Cain referred the Claimant to physical therapy in October 2010.  Those records (Belmar

Physical Therapy) reflect that the onset of the Claimant’s low back pain was “gradual” (record dated October

25, 2010).  Dr. Cain also referred the Claimant to Samuel Chan, M.D., whose report of December 20, 2010,

stated that the Claimant described his chronic low back pain as “progressive in onset.” These histories are

not inconsistent with the vertebral fracture of October 11, 2010 being the “straw that broke the camel’s

back.”

 

            14.       According to Dr. Cain, compression fractures in the elderly are common, and the Claimant had

preexisting conditions including arthritis and a degenerated spine, which were risk factors for vertebral

compression fractures.  Dr. Cain also stated that if a person suffered a vertebral compression fracture in a

traumatic incident, the person would probably know about it.  Indeed, as found, the Claimant knew about it

two hours after the work-related lifting incident.

 

            15.       Dr. Cain stated that at his last visit on April 12, 2011, the Claimant had improved, and that

although the Claimant was still having some pain symptoms, he was functioning significantly better.

 
The Worker’s Claim for Compensation
 

16.       Instead of filing a workers’ claim for compensation, the Claimant requested time off work

through the family Medical Leave Act (FMLA) on October 26, 2010.  The last day that he attempted to work

was October 13, 2010.  His FMLA started on October 14, 2010.  The Claimant stated he was taking medical

leave because “I am unable to work because of my own serious health condition.”  -L- *LLL, a co-worker,
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helped the Claimant fill out the FMLA papers.  *LLL took care of the Claimant’s paperwork with third parties,

in addition to all of his job related paperwork.

 

            17.       -L- *LLL testified by deposition.  She was a co-worker of the Claimant, and worked with him for

5 or 6 years.  She stated that she and another co-worker,  *KKK, were both “very close” with the Claimant. 

She stated that she,  *KKK and others employed by the Employer would help the Claimant whenever he

needed assistance in lifting, in part because of his semi-disabled left arm.  Nonetheless, the Claimant’s

employment was terminated after the “alleged” injury because he could not perform the physical demands of

his job.

 

            18.       The Claimant did not report a workers’ compensation claim until early January 2011, when his

FMLA leave from work expired.  As an explanation for not reporting his injuries, the Claimant stated that he

considered the CEO of the Employer to be his friend, and he wanted to protect the CEO from a workers’

compensation claim. 

 

            19.       The Claimant last worked for the Employer on October 13, 2010.  He has not worked since that

date.

 

            20.       *MMM, the Claimant’s manager, determined that because of the Claimant’s accident related

permanent restrictions he could no longer perform his job as a furniture-repair person, because substantial

lifting and movement of furniture are an integral part of his job.  There is a substantial inconsistency between

the reasons for termination and the Employer’s defense to the claim, which is that the Claimant was not
required to do substantial lifting and there was always someone to help him with lifting.  Because of this, the

ALJ does not find the Respondents’ contention that the Claimant was not required to do any heavy lifting

credible.

 

21.       Immediately after the Claimant’s FMLA time off from work expired, the Claimant was

terminated by the Employer on January 6, 2011, because he was unable to return to his furniture repair job,

which requires prolonged periods of standing, walking, as well as, substantial lifting, pushing and pulling of

furniture of varying weights.  Even before the Claimant injured his back on October 11, 2010, the Claimant

frequently needed help from co-workers in moving furniture. 

           

            22.       It was not until February 7, 2011, that the Claimant’s workers’ compensation claim was filed. 

According to the Claimant, he did not want to file a worker’s compensation claim because of his strong

loyalty to his Employer.  Again, another person helped the Claimant fill out the claim form.  The “Employer’s

First Report of Injury” was filed, with a Notice of Contest, on February 28, 2011.  The reason the Respondent

gave for the denial was that the injury was not work-related.  Other than the Employer’s First Report

indicating that the Claimant first went to St. Anthony’s Hospital for treatment and was being treated by “Dr.

Tomas Cane [sic],” there was no credible evidence that the Employer made an appropriate medical referral

by furnishing a list of two separate medical providers.

 

23.       During the Respondent’s depositions of the Claimant’s co-workers, both -L- *LLL and *NNN

said that the Claimant had a truthful reputation.  No one said this about *KKK. 

           

            24.       The Claimant stated under oath that _  *KKK, a co-worker, was working with him at the time of

the injury when they jointly lifted heavy furniture.  The ALJ finds that _  *KKK, during his deposition, made

several mis-statements under oath.  The Claimant initially stated that  *KKK did not want to get involved for

fear of losing his job.   *KKK has had a serious alcohol problem that goes back decades, which eventually

cost him his job.  Several times during his deposition,  *KKK began by refusing to answer questions on the

basis that this was “none of the questioner’s business.”  The ALJ infers and finds that  *KKK has not been

forthright in his testimony for fear of losing a needed job recommendation, as he is still unemployed, since
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being fired by the Respondent. 

           

            25.       The Claimant is days away from being 79 years old.  He does not write in English.  He does not

read English well.  Before his back injury, he depended on his co-workers for help with communicating and

with reading and writing English, as well as for lifting and moving furniture.  When the Claimant originally filed

his FMLA papers, it was his intent to return to work after what he thought was a back strain.  He did not want

to file a workers’ compensation claim.   He did not, right away, file a workers’ compensation claim for fear of

losing his job, which was the central focus of his life.  The Claimant’s intent was to use his sick leave and

return to work, without upsetting ___ (the Employer’s CEO), by filing a workers’ compensation claim. 

 

Causal Relatedness 

 

            26.       On March 9, 2011, Dr. Cain noted that the Claimant’s pain on October 12, 2010 was due to the

burst fracture at L1.  Further, Dr. Cain’s deposition repeatedly confirms this opinion as the Claimant’s treating

doctor -- that the Claimant’s work caused his back injury. 

           

            27.       Edwin Healey, M.D., is of the opinion that the mechanism of injury, as described by the

Claimant, was the lifting of a box, containing a heavy table, with chairs duct-taped to the table, onto the

Claimant’s work bench.  One of the chairs started to slip and the Claimant suddenly turned and twisted, as

he was lifting the table with his co-worker ( *KKK) in order to keep the chair from falling.  Dr. Healey stated

the opinion that this lifting event caused the Claimant’s burst fracture of the L1 vertebral body, in part

because of the Claimant’s age.  The Claimant probably had some underlying osteoporosis or degenerative

arthritis of his lumbar spine before this lifting event.

           

            28.       Dr. Healey further stated the opinion that the Claimant’s permanent work restrictions include no

lifting greater than 10 pounds, no repetitive bending and twisting at the waist, alternating standing for only 15

minutes, with sitting only for one hour and no walking greater than two blocks at a time.  These restrictions

preclude the Claimant from returning to his job with the Employer as a furniture repair person and many other

jobs, except for sedentary jobs, which the Claimant does not qualify for, given his lack of writing skills and his

very limited ability to read English.  

           

            29.       Dr. Healey is of the opinion that the Claimant, as of May 19, 2011, was not at MMI because of

his psychological problems related to his chronic pain and disability.  Dr. Healy further stated that the

Claimant had some suicidal ideation, as he is socially isolated, angry, irritable and he feels depressed.  The

ALJ finds that the Claimant is not at MMI.

           

            30.       Dr. Healey gave a tentative rating, as of May 19, 2011, as required by the AMA Guides to the
Evaluation of Permanent Impairment, 3rd Ed., Rev., that there was an18% whole person impairment with no

apportionment as a result of the Claimant’s work injury.  Nevertheless, the Claimant is not at MMI. 

 

31.       Dr. Healey further confirmed that the Claimant’s injuries arose out of and in the course of the

Claimant’s employment and that the Claimant’s lumbar burst fracture was caused by the lifting of a heavy

table and chairs onto his work table. 

 

32.       The Respondent’s Independent medical Examiner (IME),  Alexander Jacobs, M.D., a geriatric

physician, blames the burst fracture solely on the Claimant’s age.  Dr. Jacobs took the position that old age

solely caused the fracture, not the work-related twisting and turning, while lifting event.  Dr. Jacobs did not

report that the Claimant’s broken back occurred because of a work injury in the context of the Claimant’s

having a pre-existing condition.  

 

33.       On the other hand, Dr. Healey found a causal relationship and Dr. Healey said the injury was
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work-related.  Dr. Cain, as a treating doctor, also made the same causation statements as Dr. Healey.   

 

34.       In response to the ALJ’s questions concerning compensable aggravations of a pre-existing

condition, Dr. Jacobs essentially did not fully respond to the question, except he did, without explanation,

assert that work relatedness was just not the case as to the Claimant’s broken back. 

 

35.       The ALJ finds that a healthy younger person could have easily suffered a similar injury that the

Claimant suffered by lifting the same heavy (138 pounds) table and chairs which suddenly started to move. 

The mechanism of the injuries to the Claimant’s back was the lifting and sudden twisting and turning incident.

  

Average Weekly Wage (AWW)        
 

            36.       The Employer’s First Report of Injury states that the AWW at the time of injury is $780.00.  The

parties stipulated that thesis the Claimant’s AWW.  The ALJ finds that the Claimant’s AWW is $780.00.  This

AWW yields a TTD rate of $520 per week, or $74.28 per day.

 
Social Security Benefits

 

37.       The Claimant’s date of birth 1933.  On 2010, he was 77 years old.  The ALJ takes

administrative notice of the fact that by virtue of the Claimant’s age as of the date of injury, he was and

continues to receive straight Social Security (SSI) Retirement benefits, not Federal Social Security Disability

(SSDI) benefits.  Thus, his SSI benefits are not subject to offset.  When a Social Security retiree works, the

Internal Revenue Service exacts the price in the form of taxability of SSI benefits up to 90% taxability,

depending on work income.

 
Temporary Total Disability
 
            38.       Because the Claimant is now, as a result of his broken back, diagnosed in October, 2010, by

Dr. Cain, beaten up and upset, he has no current ability to earn any wages. 

 

            39.       The Claimant has not been able to work, nor has he worked since the Employer terminated his

employment on January 6, 2011.  Neither has the Claimant earned wages since that time, or been offered

any modified employment.  Also, he has not yet reached MMI.  Therefore, the Claimant has been temporarily

and totally disabled since January 7, 2011.  The period from January 7, 2011 through the last session of the

hearing, February 17, 2012, both dates inclusive, is 407 days.

 
Penalties
 

            40.       Although the Claimant was aware of the potential compensable nature of his injury on October

11, 2010, he failed to timely report his work-related injury from October 11, 2010 to January 7, 2011.

 
Credibility Analysis

 

            41.       The ALJ questioned the Claimant about his statement that he wanted to protect “___” by not

filing a workers’ compensation claim right away.  The ALJ infers and finds that the Claimant grew up in the

“Old Country,” not in the United States, many years ago, and he exhibited “Old World” values of not getting

involved with the legal system.

 

            42.       The ALJ infers and finds that the Claimant is incredibly loyal to long-time employers.  In the

present case, his loyalty to the Employer was not a “two-way street.”
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43.       The Respondent’s forensic witness kept coming back to and repeatedly asserting that the

Claimant’s version of the injury causing event had never been verified by his co-worker, _  *KKK, who, as

found, was not credible.  

 

44.       The ALJ infers and finds that _  *KKK’s very angry response at having his early drinking

problems brought up in the deposition demonstrates that his testimony is not credible.   

 

45.       *KKK, in his deposition, claimed that his drinking problems started about the time he was

caught drinking on the job for this Employer, which was false.

His drinking arrests started long before he was fired for drinking on the job,  *KKK became all but threatening

to the Claimant’s counsel during his deposition.   *KKK’s untruthful statement in this regard, when weighed

against the Claimant’s version of events loses because the Claimant has a good reputation for truth and

honesty and  *KKK was untruthful regarding when his drinking problems started.  Simply, the Claimant is

credible and  *KKK is not credible.

 

            46.       *KKK was not credible on whether the Claimant assisted in lifting heavy objects.   *KKK stated

that the most the Claimant would lift at work would be 60 pounds.  The five-piece set weighed 138 pounds or

69 pounds when the weight was shared by two people.  The extra 9 pounds, if  *KKK and the Claimant

shared the total weight, is negligible.   *KKK also stated that the Claimant would not lift a five-piece set “by

himself.” Therefore,  *KKK’s own statements indicate that the Claimant did participate in lifting objects as

heavy as the five-piece set.

 

47.       Dr. Jacobs took the position that old age solely caused the fracture, not the work-related

twisting and turning, during the lifting event.  Dr. Jacobs did not report that the Claimant’s broken back

occurred because of a work injury in the context of the Claimant’s having a pre-existing condition.  The ALJ

finds that Dr. Jacobs’ attribution of the Claimant’s broken back, in the context of the totality of the evidence,

is beyond belief and not credible.

 

48.       On the other hand, Dr. Healey’s analysis of the mechanics of injury and the causal relationship

of the lifting incident to the broken back made implicit sense and is credible. Dr. Healey’s opinion is

corroborated by the opinion of the Claimant’s primary treating physician, Dr. Cain.

 

            49.       Dr. Cain, the treating doctor, is of the opinion that the work-related event caused the broken

back, the burst fracture at L-1.  Dr. Healey is also of the opinion that the injury was caused by the work

event, even considering the pre-existing condition. Further, Dr. Cain, who knew the Claimant before his burst

fracture, said and observed in his evidentiary deposition as to the Claimant:

 

[The Claimant], I think of his phenotypical age, his – what he presents as his age as being actually much

younger than his chronological age of 77.

 

and that he actually has maintained, you know, a full working schedule and a laborer kind of thing, and he's --

I think of him as a pretty strong person that in the -- when you think about bone strength, the -having weight-

bearing exercises is a big piece of trying to keep your bones strong, and this man's been doing it his whole

life, you know.

 

So I am – I was a little surprised about him developing a compression fracture even at 77 because I think of

him as actually a pretty young 77, if that makes sense, and actually a physically fit, you know, strong person.

 

50.       The Claimant’s advanced age made him especially vulnerable to a disabling aggravation of his

underlying degenerative condition of the back, thus, the broken back of October 12, 2010.
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Ultimate Findings
 
            51.       The Claimant has proven, by a preponderance of the evidence that he sustained a

compensable broken back injury on October 11, 2010, arising out of the course and scope of his

employment for the Employer herein.  Therefore, the Claimant sustained a compensable injury non October

11, 2010.

 

            52.       The Claimant has proven, by preponderant evidence that the Employer made no medical

referrals to two or more providers after it learned of the Claimant’s claimed work related injury on February 7,

2011.  Therefore, all causally related and reasonably necessary medical care and treatment for the

Claimant’s broken back was, and is, authorized.  It was, and is, causally related to the compensable injury

herein and it was, and is, reasonably necessary to cure and relieve the effects of the Claimant’s work-related

broken back.

 

            53.       The Claimant’s AWW is $780.00, thus, yielding a TTD rate of $520 per week, or $74.28 per

day.

 

            54.       The Claimant has proven, by preponderant evidence that he has been temporarily and totally

disabled since January 7, 2011.

 

            55.       The Respondent has proven, by preponderant evidence that the Claimant failed to timely

report his work-related injury from October 11, 2010 until January 7, 2011, although the Claimant, as a

reasonable person should have known the seriousness and the probable compensable nature thereof on

October 11, 2010.

 

            56.       The Respondent has failed to prove that the Claimant has been receiving SSDI (disability)

benefits, subject to offset, since the date of his compensable injury.  Moreover, the Claimant was receiving

Federal Social Security Retirement benefits.

 

            57.       Because the Claimant is not at MMI, any determination concerning permanent disability is

premature.

 

 
CONCLUSIONS OF LAW

 

            Based upon the foregoing Findings of Fact, the ALJ makes the following Conclusions of Law:

 
Credibility
 

            a.         In deciding whether an injured worker has met the burden of proof, the ALJ is empowered “to

resolve conflicts in the evidence, make credibility determinations, determine the weight to be accorded to

expert testimony, and draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir.

1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d

558, 561 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a matter within the

discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186, 191 (Colo. App. 2002).  The

same principles concerning credibility determinations that apply to lay witnesses apply to expert witnesses as

well.  Heinicke v. Indus. Claim Appeals Office, 197 P.3d 220, 224 (Colo. App. 2008).  The fact finder should

consider, among other things, the consistency or inconsistency of a witness’ testimony and/or actions; the

reasonableness or unreasonableness (probability or improbability) of a witness’ testimony and/or actions
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(this includes whether or not the expert opinions are adequately founded upon appropriate research); the

motives of a witness; whether the testimony has been contradicted; and, bias, prejudice or interest.  See
Prudential Ins. Co. v. Cline,  57 P. 2d 1205, 1209 (Colo. 1936); CJI, Civil, 3:16 (2005).  The fact finder should

consider an expert witness’ special knowledge, training, experience or research (or lack thereof).  See Young
v. Burke, 338 P. 2d 284, 285 (Colo. 1959).  As found, in Findings Nos. 25 through 31, the Claimant was

credible and _  *KKK was not credible.  Also, as found, the medical opinions of Dr. Healey and the treating

physician, Dr. Cain, on causal relatedness, are more credible than Dr. Jacobs opinion concerning the lack of

causal relatedness.

 
Compensability
 
            b.         In order for an injury to be compensable under the Workers’ Compensation Act, it must “arise

out of” and “occur within the course and scope” of the employment.  Price v. Indus. Claim Appeals Office,
919 P.2d 207, 210(Colo. 1996).  There is no presumption that an injury arises out of employment when an

unexplained injury occurs during the course of employment.  Finn v. Indus. Comm’n, 437 P.2d 542, 544

(Colo. 1968).  Proof of causation is a threshold requirement that an injured employee must establish by a

preponderance of the evidence before any benefits are awarded.  § 8-41-301(1) (c);; see also Faulkner v.
Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Eller v. Indus. Claim Appeals Office, 224

P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App.

2008). The question of causation is generally one of fact for the determination by the ALJ.  Faulkner at 846;

Eller at 399-400.  As found, the Claimant’s back vertebral fracture was an aggravation of his underlying

condition, caused by the work-related lifting incident of October 11, 2010.

 

c.         A compensable injury is one that arises out of and in the course of employment.  § 8-41-301(1)

(b).  The "arising out of" test is one of causation. If an industrial injury aggravates or accelerates a preexisting

condition, the resulting disability and need for treatment is a compensable consequence of the industrial

injury. Thus, a claimant's personal susceptibility or predisposition to injury does not disqualify the claimant

from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).  An injured

worker has a compensable new injury if the employment-related activities aggravate, accelerate, or combine

with the pre-existing condition to cause a need for medical treatment or produce the disability for which

benefits are sought.  § 8-41-301(1) (c); see also Anderson v. Brinkoff, 859 P.2d 819, 824 (Colo. 1993);

Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 448, 449 (1949); National Health Laboratories
v. Industrial Claim Appeals Office, 844 P.2d 1259, 1260 (Colo. App. 1992); Parra v. Ideal Concrete, W.C. No.

4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334

(ICAO, April 7, 1998).  As found, the Claimant’s vertebral fracture was an aggravation of his underlying

condition, caused by the work-related lifting incident of October 11, 2010, and his advanced age made him

especially vulnerable to the disabling aggravation of his underlying degenerative condition of the back.

 

d.         In In re Shaffstall v Champion Techs., W.C. No. 4-820-016, 2011 WL 825112, at *2 (2011), the

Industrial Claim Appeals Office (ICAO) stated:

 

A pre-existing condition "does not disqualify a claimant from receiving workers compensation benefits."

Duncan v. Industrial Claims Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). A claimant may be com-

pensated if his or her employment "aggravates, accelerates, or combines with" a worker's pre-existing

infirmity or disease "to produce the disability for which workers' compensation is sought" H&H Warehouse v.
Vicory, 805 P.2d 1167, 1169 (Colo. App.1990). Moreover, an otherwise compensable injury does not cease

to arise out of a worker's employment simply because it is partially attributable to the worker's pre-existing

condition. See Subsequent Injury Fund v. Thompson. 793 P. 2d 576, 579  (Colo. 1990); Seifried v. Indus.
Comm'n, 736 P.2d 1262, 1263 (Colo. App, 1986) ("[I]f a disability were [ninety-five percent] attributable to a

pre-existing, but stable, condition and [five-percent] attributable to an occupational injury, the resulting

disability is still compensable if the injury has caused the dormant condition to become disabling.")
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            e.         In Subsequent Injury Fund v. Thompson, 793 P. 2d 576, 579 (Colo. 1990) the Supreme Court

stated:

 

The worker's compensation law of this state does not distinguish between industrial disabilities that are the

result of employment-related aggravation of pre-existing conditions and those that are not. When a pre-

existing condition is aggravated by an employee's work, the resulting disability is a compensable industrial

disability. Colorado Fuel & Iron Corp. v. Indus. Comm’n, 152 Colo. 25, 30, 380 P.2d 28, 30 (1963); Indus.
Comm’n v Newton Co., 135 Colo. 594, 601, 314 P.2d 297, 301 (1957); Vanadium Corp. v Sargent, 134 Colo.

555, 566--67, 307 P.2d 454, 459 (1957); Kamp v Disney, 110 Colo. 518, 522, 135 P.2d 1019, 1021 (1943);

Seifried v. Indus. Cornm''n 736 P.2d 1262, 1263 (Colo.App.1986)

 

As found, Dr. Cain, the treating doctor, is of the opinion that the work-related event caused the broken back,

the burst fracture at L-1.  Dr. Healey is also of the opinion that the injury was caused by the work event, even

considering the pre-existing condition. Further, Dr. Cain, who knew the Claimant before his burst fracture,

said and observed in his evidentiary deposition as to the Claimant:

[The Claimant], I think of his phenotypical age, his – what he presents as his age as being actually much

younger than his chronological age of 77.

 

and that he actually has maintained, you know, a full working schedule and a laborer kind of thing, and he's --

I think of him as a pretty strong person that in the -- when you think about bone strength, the -having weight-

bearing exercises is a big piece of trying to keep your bones strong, and this man's been doing it his whole

life, you know.

 

So I am – I was a little surprised about him developing a compression fracture even at 77 because I think of

him as actually a pretty young 77, if that makes sense, and actually a physically fit, you know, strong person.

 
Medical Benefits
 
            f.          Pursuant to § 8-43-404(5) (a) (I) (A), the employer is required to furnish an injured worker a list

of at least two physicians or two corporate medical providers, in the first instance. An employer’s right of first

selection of a medical provider is triggered when the employer has knowledge of the accompanying facts

connecting the injury to the employment.  Jones v. Adolph Coors Co., 689 P. 2d 681, 684 (Colo. App. 1984). 

An employer must tender medical treatment forthwith on notice of an injury or its right of first selection

passes to the injured worker.  Bunch v. Indus. Claim Appeals Office, 148 P.3d 381, 383 (Colo. App. 2006). 

As found, the Employer did not comply with this provision, thus, St. Anthony’s Hospital was authorized, as

well its authorized referrals.

 

            g.         To be authorized, all referrals must remain within the chain of authorized referrals in the normal

progression of authorized treatment.  See Kilwein v. Indus. Claim Appeals Office, 198 P.3d 1274, 1276 (Colo.

App. 2008); City of Durango v. Dunagan, 939 P.2d 496, 500 (Colo. App. 1997); Mason Jar Rest. v. Indus.
Claim Appeals Office, 862 P. 2d 1026, 1029 (Colo. App. 1993).  As found, St. Anthony’s Hospital referred the

Claimant to Dr. Cain.

 

            h.         To be a compensable benefit, medical care and treatment must be causally related to an

industrial injury or occupational disease.  Dependable Cleaners v. Vasquez, 883 P. 2d 583, 584-85 (Colo.

App. 1994).  As found, Claimant’s medical treatment is causally related to his compensable back injury of

October 12, 2010.  Also, medical treatment must be reasonably necessary to cure and relieve the effects of

the industrial occupational disease.  § 8-42-101(1) (a); Grover v. Indus. Comm’n, 759 P.2d 705, 711 (Colo.

1988); Morey Mercantile v. Flynt,  47 P. 2d 864, 865 (Colo. 1935).  As also found, all of the Claimant’s

medical care and treatment, as reflected in the evidence, was and is reasonably necessary. 
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Average Weekly Wage
 
            i.            As found, the parties stipulated to an AWW of $780, and the ALJ so found.  An AWW

calculation is designed to compensate for total temporary wage loss.  Pizza Hut v. Indus. Claim Appeals
Office, 18 P. 3d 867, 869 (Colo. App. 2001).  As found, Claimant lost 100% of his wages from the Employer

and his AWW is $780.00.  An ALJ has the discretion to determine a claimant’s average weekly wage,

including the claimant’s cost for COBRA insurance, based not only on the claimant’s wage at the time of

injury, but also on other relevant factors when the case’s unique circumstances require, including a

determination based on increased earnings and insurance costs at a subsequent employer.  Avalanche
Indus., Inc. v. Clark, 198 P.3d 589, 594 (Colo. 2008). There are no other factors in this case.

 
Maximum Medical Improvement
 

j.          MMI is defined as the point in time when any medically determinable physical or medical

impairment as a result of injury has become stable and when no further treatment is reasonably expected to

improve the condition.  COLO. REV. STAT. § 8-40-201(11.5) (2011); Donald B. Murphy Contractors, Inc. v.
Indus. Claim Appeals Office, 916 P.2d 611, 613 (Colo. App. 1995).  As found, the Claimant is not at MMI.

Temporary Total Disability

k.         To establish entitlement to temporary disability benefits, a claimant must prove that the

industrial injury has caused a “disability,” and that he has suffered a wage loss that, “to some degree,” is the

result of the industrial disability.  § 8-42-103(1) (2011); PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 548

(Colo. 1995).  When a temporarily disabled employee loses his employment for other reasons which are not

his responsibility, the causal relationship between the industrial injury and the wage loss necessarily

continues.  Disability from employment is established when the injured employee is unable to perform the

usual job effectively or properly. Jefferson Cnty. Sch. v. Headrick, 734 P.2d 659, 661 (Colo. App.1986).  This

is true because the employee’s restrictions presumably impair his opportunity to obtain employment at pre-

injury wage levels.  Kiernan v. Roadway Package Sys., W.C. No. 4-443-973 (ICAO, December 18, 2000). 

Claimant’s termination in this case was not his fault but for the stated reasons that his medical restrictions

would not permit him to perform his job duties.  There is no statutory requirement that a claimant must

present medical opinion evidence from an attending physician to establish her physical disability.  See
Lymburn  v. Symbois Logic, 952 P.2d 831, 833 (Colo. App. 1997).  Rather, the Claimant’s testimony alone is

sufficient to establish a temporary “disability.” Id.

            l.        Once the prerequisites for TTD are met (e.g., no release to return to full duty, MMI has not been

reached, a temporary wage loss is occurring and modified employment is not made available, and there is no

actual return to work), TTD benefits are designed to compensate for temporary wage loss. TTD benefits are

designed to compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. Indus. Comm’n, 725

P. 2d 107, 111 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461, 462 (Colo. App. 1990).  As found,

the Claimant meets all of the criteria for TTD and, therefore, he has been temporarily and totally disabled

since the day after his termination, or since January 7, 2011.

Penalties Against the Claimant for Failure to Timely Report the Injury

             m.       Section 8-43-102 (1) (a), C.R.S., provides that an employee who fails to timely report a work-

related injury may lose one day’s compensation for each day’s failure to timely report. A claimant’s obligation

to report starts when the employee as a reasonable person should recognize the nature, seriousness, and

probable compensable character of his injury.  Crest Fence Co. v. Cec, 175 Colo. 21, 485 P.2d 709 (1971). 

As found, although the Claimant, as a reasonable person, should have known the seriousness and probable

compensable nature of his injury on October 11, 2010, he failed to report it until January 7, 2011.  Therefore,

he should be penalized one day’s compensation from October 11, 2010 through January 7, 2011.
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Burden of Proof

  n.       The injured worker has the burden of proof, by a preponderance of the evidence, of

establishing the compensability of an industrial injury and entitlement to benefits.  §§ 8-43-201, 8-43-210,

C.R.S; see also City of Boulder v. Streeb, 706 P.2d 786, 789 (Colo. 1985); Faulkner v. Indus. Claim Appeals
Office, 12 P. 3d 844, 846 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d 29, 31 (Colo. App.

2000).  Also, the burden of proof is generally placed on the party asserting the affirmative of a proposition. 

Cowin  & Co. v. Medina, 860 P. 2d 535, 538 (Colo. App. 1992).  A “preponderance of the evidence” is that

quantum of evidence that makes a fact, or facts, more reasonably probable, or improbable, than not.  Page
v. Clark,  592 P. 2d 792, 800 (1979); ; Hoster  v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus.

Claim Appeals Office (ICAO), March 20, 2002]; see also Ortiz v. Principi, 274 F.3d 1361, 1365 (D.C. Cir.

2001).  “Preponderance” means “the existence of a contested fact is more probable than its nonexistence.” 

Indus. Claim Appeals Office v. Jones, 688 P.2d 1116, 1119 (Colo. 1984).  As found, the Claimant has met his

burden on compensability, medical benefits, AWW, and TTD benefits since January 7, 2011.  The

Respondent has failed to meet its burden with respect to entitlement to a Social Security benefit offset.  The

Respondent, however, has met its burden with respect to the Claimant’s failure to timely report his work-

related injury from October 11, 2010 through January 7, 2011.

 

 
 
 
 
 
 

ORDER
 

            IT IS, THEREFORE, ORDERED THAT:

 

            A.        The Respondent is liable to the Claimant for workers’ compensation benefits.

 

            B.        The Respondent shall pay all of the costs of medical care and treatment for the Claimant’s

compensable broken back, subject to the Division of Workers’ Compensation medical fee Schedule.

 

            C.        The Respondents shall pay the Claimant temporary total disability benefits of $520.00 per

week, or $74.28 per day, from January 7, 2011 through February 21, 2012, both dates inclusive, a total of

407 days, in the aggregate amount of $ 30,826.24, which is payable retroactively and forthwith.  From

February 22, 2012 until any of the conditions for cessation or modification of temporary disability benefits, as

provided by law, occurs, the Respondent shall continue paying the Claimant $520.00 per week in temporary

total disability benefits.

 

            D.        The Claimant is hereby penalized one day’s compensation for each day’s failure to report his

work-related injury from October 11, 2010 through January 7, 2011.

 

            E.        Any and all claims for a Federal Social Security offsets are hereby denied and dismissed.

 

            F.         The Respondent shall pay the Claimant statutory interest at the rate of eight percent (8%) per

annum on all amounts of indemnity benefits due and not paid when due.

 

            G.        Any and all issues not determined herein, including permanent disability, are reserved for

future decision.       
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            DATED this______day of March 2012.

 

EDWIN L. FELTER, JR.

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-837-233 AND 4-717-157

ISSUES

            Whether Claimant's claim in W.C. No. 4-717-157 or, in the alternative, W.C. No. 4-837-233 should be

re-opened based upon a change in condition.

            If re-opened whether Claimant is entitled to an award of medical benefits for left shoulder surgery

recommended by Dr. Stull as reasonable and necessary. 

FINDINGS OF FACT

            Based upon the evidence presented at hearing, the ALJ finds as fact:

1.                  Claimant was employed by Employer as a route salesman from October 1999 through January

26, 2012.

2.                  In 1993, Claimant suffered a dislocation of his left shoulder while fishing.  He was treated at a

hospital in Colorado Springs with rest and placing the arm in a sling for a couple of weeks.  After this,

Claimant did not have further problems with his left shoulder prior to 2006.

3.                  Claimant sustained an admitted injury to his right shoulder on November 16, 2006 in W.C. No.

4-717-157.  After this injury, Claimant underwent right shoulder surgery performed by Dr. Philip Stull, M.D. on

January 22, 2007 after an MRI done December 26, 2006 demonstrated a chronic, massive, full thickness

rotator cuff tear and AC joint arthritis.  Claimant was placed at MMI for this injury on May 14, 2007 by Dr.

Christian Updike, M.D. and assigned 9% permanent impairment of the right upper extremity.  Claimant was

released to return to unrestricted work.  Claimant's claim in W.C. No. 4-717-157 was closed by Final

Admission dated June 7, 2007 to which Claimant did not object.  Claimant continued working is regular duty

after the 2006 injury until sustaining a second injury on April 29, 2010.

4.                  Following the November 2006 injury, Claimant was evaluated by Dr. Sharon Walker, M.D. at

Concentra on December 8, 2006.  Dr. Walker noted that Claimant stated his left shoulder had started hurting

a few months prior from compensating for his right shoulder.  A similar history of onset of left shoulder pain

was given at a physical therapy appointment on December 11, 2006.  Dr. Walker's physical examination of

the left shoulder showed normal range of motion, tenderness to palpation in the acromino-clavicular ("AC")

joint, and negative testing for impingement and anterior apprehension.  Dr. Walker diagnosed left shoulder

strain.

5.                   At a physical therapy appointment on March 28, 2007 Claimant noted some "popping" in the

left anterior shoulder, with no pain.

6.                  Claimant sustained an admitted compensable injury to his left shoulder on April 29, 2010 in

W.C. No. 4-837-233.  Claimant was injured when he was loading his delivery truck and slipped on the back

bumper.  As Claimant slipped on the bumper, he reached up with his left arm to grab a rail on the back of the
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truck to catch himself.  As Claimant did so, he felt a sharp pain in his left shoulder that was unlike the pain he

had felt after the 2006 right shoulder injury.  Claimant was evaluated on April 29, 2010 by Dr. Villavicencio,

M.D. at Concentra who noted on physical examination that Claimant was tender in the anterior-lateral area

of the left shoulder.  Dr. Villavicencio diagnosed left shoulder strain, with a rotator cuff tear felt to be less

likely.

7.                   Claimant was evaluated by Dr. Updike on May 10, 2010 who noted that Claimant's left

shoulder pain was improved, but, Claimant would continue to be monitored for a SLAP injury given the

clinical findings.  Claimant was given a trial of regular duty.  Dr. Updike again evaluated Claimant on June 1,

2010 noting that the examination was now "very concerning" for "very high probability" for rotator cuff tear. 

Dr. Updike ordered an MRI of the left shoulder and referred Claimant to Dr. Stull.

8.                  Dr. Stull evaluated Claimant on June 9, 2010.  Dr. Stull noted the recent MRI showed a

chronic, massive irreparable cuff tear, evidence of impingement, AC joint changes and rupture of the long

head of the biceps.  Dr. Stull's impression was: Chronic massive irreparable cuff tear with early cuff tear

arthritis exacerbated by recent on-the-job injury and/or fall.  Dr. Stull stated that Claimant may ultimately

need to consider a reverse style arthroplasty as the rotator cuff was irreparable.

9.                   Dr. Updike evaluated Claimant on June 22, 2010.  Dr. Updike stated that he had discussed

with Claimant that the "occupation event" of April 29, 2010 "awoken massive pre-existing rotator cuff tear". 

Dr. Updike went on to opine that the occupational event did not alter the natural history of event.  The ALJ

finds this latter opinion of Dr. Updike to conflict with his earlier statement that the injury of April 29, 2010

"awoke" the chronic massive rotator cuff tear.  The ALJ resolves the conflict in Dr. Updike's opinions in favor

of Dr. Updike's opinion that the injury of April 29, 2010 awoke the Claimant's pre-existing massive rotator

cuff tear as being the more persuasive and this opinion is found as fact.

10.               Dr. Updike placed Claimant at MMI for the April 29, 2010 injury on July 6, 2010 and assigned

5% permanent impairment of the left upper extremity.  Dr. Updike noted Claimant had been performing full

duty.  Claimant's claim in W.C. No. 4-837-233 was closed by Final Admission dated November 5, 2010 to

which Claimant did not object.

11.              After being placed at MMI by Dr. Updike on July 6, 2010 Claimant continued performing his

regular duty as a route salesman.  Claimant then began having problems performing his work in the same

amount of time as prior to the April 29, 2010 injury due to the condition of his left shoulder.  Claimant's route

was re-aligned in December 2011 and Claimant experienced a worsening of the pain in his left shoulder due

to the additional lifting required.  Claimant resigned from employment with Employer effective January 26,

2012 because he could no longer tolerate performing his job with the left shoulder pain.

12.              Claimant returned to Dr. Stull for a second injection into his left shoulder on October 13, 2010

having gotten good relief from a prior injection.  Claimant again returned to Dr. Stull on December 15, 2010

asking for another injection into the shoulder and at that time Claimant inquired about other treatment options

because he was disabled by the pain.  On physical examination Dr. Stull noted pseudoparalysis in the

shoulder. 

13.              Dr. Stull issued a report dated June 17, 2011.  Dr. Stull reviewed records from Claimant's 2006

injury relating to the left shoulder.  Dr. Stull stated that Claimant now suffered from cuff tear arthritis in the left

shoulder which is a specific form of arthritis from untreated, unrepaired rotator cuff tears.  Dr. Stull opined

that it was likely Claimant tore the left rotator cuff in 2006 and the tear went untreated.  Dr. Stull further

opined that the injury of April 2010 strained the shoulder and worsened the tear.  Dr. Stull again opined that

the best treatment for Claimant's cuff tear arthritis was a reverse style arthroplasty.  The ALJ finds these

opinions of Dr. Stull to be persuasive.
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14.              Dr. Allison Fall, M.D. performed an independent medical examination on April 14, 2011.  Dr.

Fall noted a history that Claimant's left shoulder had been fine prior to the injury of April 29, 2010 and that

Claimant was now reporting pain all the time, popping and clicking in the shoulder, that it was hard to lift

anything over shoulder height, with the pain having gotten worse since Claimant was released from care. 

On physical examination Dr. Fall noted obvious atrophy of the left supraspinatus and infraspinatus in the left

shoulder.  Dr. Fall's impression was: "Chronic pre-existing left shoulder irreparable rotator cuff tear and

gleno-humeral disease and; Exacerbation of left shoulder symptomatology following on-the-job injury April

29, 2010 without alteration of the underlying significant pathology."

15.              In response to specific questions posed Dr. Fall opined that Claimant's symptoms and

complaints were more likely related to progression of an underlying condition and not related to his work

activities.  This opinion conflicts with the opinion stated in Dr. Fall's impression section of her report that the

injury of April 29, 2010 exacerbated Claimant's symptoms.  The ALJ resolves this conflict in Dr. Fall's

opinions in favor of finding that the injury of April 29, 2010 exacerbated or aggravated Claimant's underlying

left rotator cuff tear.  Dr. Fall opined, and it is found, that the surgery proposed by Dr. Stull is reasonable and

necessary. 

16.              The ALJ finds that Claimant has proven by a preponderance of the evidence that the condition

of his left shoulder has worsened since Claimant was placed at MMI on July 6, 2010.  The ALJ further finds

that this worsening is directly related to the effects of Claimant's April 29, 2010 injury and not to the prior

right shoulder injury of November 16, 2006.  The ALJ finds the opinion of Dr. Stull that the injury of April 29,

2010 strained the left shoulder and worsened the rotator cuff tear to be more persuasive than the contrary

opinions of Dr. Updike and Dr. Fall.  The ALJ finds Claimant's testimony that his left shoulder condition has

worsened, especially after the re-alignment of his route in December 2011, to be credible and persuasive. 

The ALJ finds that the need for surgery proposed by Dr. Stull for Claimant's left shoulder is causally related

to the aggravation of Claimant's underlying, pre-existing left rotator cuff tear from the effects of the April 29,

2010 injury. 

 CONCLUSIONS OF LAW

1.         The purpose of the Workers’ Compensation Act of Colorado (Act),  Sections 8-40-101, et seq.,
C.R.S., is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979)  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of the claimant nor in favor of the rights of respondents and a workers' compensation claim shall be decided

on its merits. Section 8-43-201 (2008) C.R.S.

2.         The ALJ's factual findings concern only evidence and inferences found to be dispositive of the

issues involved; the ALJ has not addressed every piece of evidence or every inference that might lead to

conflicting conclusions and has rejected evidence contrary to the above findings as unpersuasive.  Magnetic
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See, Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).

4.         The ALJ is under no obligation to credit medical testimony even if such testimony is
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unrebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993).  The weight and credibility to be

assigned expert testimony or opinions is a matter within the discretion of the ALJ.  Cordova v. Industrial
Claim Appeals Office, 55 P.3fd 186 (Colo. App. 2002).  The ALJ resolves conflicts in the evidence, makes

credibility determinations, and draws plausible inferences from the evidence.  See Kroupa v. Industrial Claim
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002).

5.         Proof of causation is a threshold requirement that an injured employee must establish by a

preponderance of the evidence before any benefits are awarded.  Section 8-41-301(1)(c), C.R.S.; Faulkner
v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. App. 2000).

6.         The evidence must establish the causal connection with reasonable probability, not medical

certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 (Colo. App. 1971).  Reasonable

probability exists if the proposition is supported by substantial evidence which would warrant a reasonable

belief in the existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965
(Colo. App. 1985).  An award of benefits may not be based upon or denied upon speculation or conjecture. 

Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo.

111, 134 P.2d 698 (1957).

            7.         The claimant is required to prove by a preponderance of the evidence that the

conditions for which he seeks medical treatment were proximately caused by an injury arising out of and in

the course of the employment.  Section 8-41-301(1)(c), C.R.S.  A pre-existing disease or susceptibility to

injury does not disqualify a claim for benefits if the employment or work injury aggravates, accelerates, or

combines with the pre-existing disease or infirmity to produce a disability or need for medical treatment. 

Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805

P.2d 1167 (Colo. App. 1990).  The mere occurrence or continuation of symptoms after a work injury does not

require the ALJ to conclude that the injury caused the symptoms, or that the injury aggravated or accelerated

any pre-existing condition.  Rather, the occurrence of symptoms after a work injury may represent the result

of or natural progression of a pre-existing condition that is unrelated to the employment and injury.  See F.R.
Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563

(August 18, 2005).  The question of whether the claimant met the burden of proof to establish the requisite

causal connection is one of fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo.

1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

            8.         Section 8-43-303(1), C.R.S., provides that an award may be reopened on the ground of,

inter alia, change in condition.  The claimant shoulders the burden of proving his condition has changed and

his entitlement to benefits by a preponderance of the evidence.  Section 8-43-201; Berg v. Industrial Claim
Appeals Office, 128 P.3d 270 (Colo. App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App.

1986).  A change in condition refers either to change in the condition of the original compensable injury or to

a change in the claimant's physical or mental condition that can be causally related to the original injury. 

Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002); Chavez v. Industrial
Commission, 714 P.2d 1328 (Colo. App. 1985).  Reopening is warranted if the claimant proves that additional

medical treatment or disability benefits are warranted.  Reopening is not warranted if once reopened, no

additional benefits may be awarded.    Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App.

2000); Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).

            9.         Respondents are liable to provide medical treatment that is reasonable and necessary

to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), C.R.S. 2005.  The question of

whether the claimant proved treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa v.
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).

            10.       The ALJ is not persuaded by the opinions of Dr. Updike and Dr. Fall that Claimant's

current symptoms and need for surgery for his chronic, massive left rotator cuff tear are the result of natural
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degeneration or progression of that condition unaffected by, and not causally related to, the injury of April 29,

2010.  These opinions are not persuasive because the persuasive evidence shows that prior to the injury of

April 29, 2010 Claimant was able to perform his regular duty with minimal to no pain in his left shoulder.  Dr.

Fall herself obtained a history that supports such a finding and conclusion.  After the April 29, 2010 injury,

Claimant has had progressive left shoulder symptoms as recognized by Dr. Updike in June 2010 when his

impression was changed to include a likely rotator cuff tear prompting a referral for an MRI and consultation

by Dr. Stull.  Claimant continued to treat with Dr. Stull for injections after MMI until December 2010 when the

condition had increased to the point Claimant was prompted to inquire about more aggressive treatment for

his pain and limited function.  Even though all of the physicians are in agreement that Claimant's left

shoulder rotator cuff tear is chronic, and likely pre-existed the April 29, 2010 injury, the most persuasive

evidence is that this injury awoke, exacerbated and worsened this underlying tear.  As a result, the need for

treatment for the worsening of this condition that has occurred since MMI was declared in July 2010 is

causally related to, and a compensable consequence of the April 29, 2010 injury.  As found, Claimant has

proven that he has sustained a worsened condition of his left shoulder directly related to the injury of April

29, 2010 for which surgery is now reasonable and necessary.  The ALJ concludes that Claimant's Petition to

Re-Open in W.C. No. 4-837-233 should be granted and surgery authorized in connection with that claim. 

Because Claimant's worsened condition of his left shoulder is not related to the effects of his prior 2006 right

shoulder injury, Claimant's Petition to Re-Open in W.C. No. 4-717-157 should denied.   

ORDER

            It is therefore ordered that:

1.                  Claimant's Petition to Re-Open in W.C. No. 4-717-157 is denied and dismissed.

2.                  Claimant's Petition to Re-Open in W.C. No. 4-837-233 is granted.

3.                  Insurer shall authorize and pay the medical expenses for a left shoulder reverse style

arthroplasty surgery as recommended by Dr. Stull, in accordance with the Official Medical Fee Schedule of

the Division of Workers' Compensation.

            All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

 

DATED:  March 26, 2012

                                                                                   

Ted A. Krumreich

Administrative Law Judge
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO

 

DISFIGUREMENT AWARD AND ORDER                                           WC 4-797-
955

 

THE ALJ FINDS that as a result of this work injury, Claimant has a visible disfigurement to multiple

parts of his body:

1.      Claimant walks with a limp and uses a cane;

2.      Claimant uses glasses with an appendage on one of the lenses;

3.      On the front of his neck there are three marks, one of which is noticeably indented;

4.      On the left side of his rib cage there are two dark marks each about 1 ½ inches in diameter;

5.      On the right side of his rib cage there are two scars each about one inch long;

6.      On his left hip there are two marks;

7.      On his back there is a four inch long dark and indented scar;

8.      On his right hip there is a four inch long scar;

9.      On this right elbow there are two marks; and

10.  On his right knee there are two dark areas each over one inch is diameter.

 

THE ALJ CONCLUDES that Claimant has sustained a serious permanent disfigurement to areas of

the body normally exposed to public view.  Claimant’s date of injury is July 10, 2009.  Claimant’s

disfigurement does not involve extensive burns, extensive body scars, or stumps. Section 8-42-108(2),

C.R.S. The maximum award for Claimant’s disfigurement is $4,304.00. Section 8-42-108(1) and (3), C.R.S.

Claimant should receive additional compensation in the amount of $4,100.00. 

 

IT IS THEREFORE ORDERED that Insurer shall pay Claimant $4,100.00 for that disfigurement. 

Insurer shall be given credit for any amount previously paid for disfigurement in connection with this claim.

 
DATED: March 23, 2012

 
Bruce C. Friend

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-238-01

ISSUES

            The issue for determination is maximum medical improvement (MMI). Insurer challenges the opinion

of the DIME physician that Claimant is not at MMI.

FINDINGS OF FACT

1.      Claimant sustained this compensable injury on February 8, 2008. Claimant was skiing and was

involved in a high-speed collusion. Claimant fell and collided with another skier or skiers.

2.      Jason Stuerman, M.D, treated Claimant shortly after the accident. The initial diagnosis was

fracture of the distal third of the right fibula.



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

3.      James T. Johnson, M.D., provided follow up care. On February 27, 2009, he noted that Claimant

fibular shaft fracture was healing very nicely. Dr. Johnson also noted a strain and contusion to both hands.

4.      J. Richard Steadman, M.D., examined Claimant on April 30, 2009. Claimant’s chief complaint was

left knee pain. Claimant told Dr. Steadman that he first experienced left knee pain about two weeks after the

accident. Dr. Steadman’s assessment was a possible lateral meniscus tear or IT band[3] tendinitis. An MRI

was recommended.

5.      An MRI of the left knee was taken on May 5, 2009 and was read by Dr. Ho.

6.      David Karli, M.D., examined Claimant on May 21, 2009. Claimant’s chief complaint was left thigh

and knee pain. PRP was recommended. Claimant underwent PRP injections for his left distal quadriceps, his

IT band, and his pes bursitis.

7.      Claimant underwent surgery for the left wrist on November 12, 2009. On November 19, 2009,

Claimant underwent surgery to the right wrist.

8.      Dr. Steadman examined Claimant on January 14, 2010. Claimant’s chief complaint was persistent

left knee pain. It was noted Claimant had no relief from the injections to his left lower extremity. Dr.

Steadman examined Claimant right knee and noted “good patellar mobility. Full extension and 135 degrees

of flexion.” Dr. Steadman recommended surgery to the left knee.

9.      Claimant underwent surgery to his left knee on February 3, 2010. On March 3, 2010, Dr.

Steadman noted that Claimant was doing very well, with minimal to no pain.

10.  Dr. Steadman examined Claimant on August 24, 2010. He noted chronic right knee pain. Dr.

Steadman recommended an MRI and surgery on the right knee.[4]

11.  Insurer filed an Amended General Admission of Liability on October 7, 2010 which terminated

temporary disability benefits on September 18, 2010. No reason for the termination of temporary disability

benefits is apparent from the Amended General Admission of Liability.

12.  An MRI of the right knee was taken on October 1, 2010 and was read by Dr. Ho. Dr. Ho’s

impression included degenerative changes, distal iliotibial band mild tendinosis and/or scarring, and mild

distal quadriceps and proximal patellar tendinosis as described.

13.  Nicholas K. Olsen, D.O., examined Claimant on October 18, 2010. Claimant’s chief complaint was

neck and upper back pain. Claimant told Dr. Olsen that he experienced an achy sensation about his right

knee. Claimant told Dr. Olsen that symptoms began in his right knee when this right leg was taking the load

after the left knee surgery. Examination of the right knee showed a painful lateral plica[5] and moderate

tightness along the right iliotibial band. Dr. Nelson recommended rehabilitation for the right knee. Dr. Olsen

did not comment on whether the right knee condition that he observed was related to the compensable

accident.

14.  Allison Fall, M.D., examined Claimant on January 7, 2011. Her examination of the right knee

showed give-way on quadriceps strength testing. Her assessment of the right knee was “complaints of right

knee pain with underlying degenerative changes including tendinosis.” Dr. Fall stated that the injuries

Claimant sustained in the compensable accident were limited to a right fibula fracture and fourth and fifth

digit strains. She stated that Claimant had reached MMI for the compensable injury.

15.  Robert Mack, M.D., the DIME physician, examined Claimant on October 13, 2011. Claimant

advised Dr. Mack that his left knee became symptomatic three days after the injury and that the right knee

symptoms were mild and basically ignored because of his right lower leg fracture. On examination, Dr. Mack
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noted, “a palpable plica in the mid lateral portion of the patella that was tender” and that “the IT band was

very prominent and tender.” Dr. Mack also noted tenderness upon palpation of the right patellar tendon. Dr.

Mack’s impression included “right knee iliotibial band tightness with patellar and quadriceps tendonitis and

lateral plica.” Dr. Mack stated, “it is my opinion that the right knee pathology demonstrated on today’s

examination was caused by the injury of February 8, 2009.” Dr. Mack agreed with Dr. Steadman’s

recommended of right knee surgery. Dr. Mack does not explain how he reached his conclusion that the

pathology found on Claimant’s right knee was related to the compensable injury.

16.  Dr. Fall testified at the hearing. She stated that she has reviewed the report of Dr. Mack and other

medical reports since her examination. She stated that there were no right knee issues until October 2010,

long after the February 2009 accident. She testified that there is no casual or temporal relationship between

the accident and Claimant’s right knee condition. She stated that Claimant had reached MMI from the effects

of the compensable accident. On cross-examination she stated that the forces involved in the accident could

injure the right knee, but in this claim there is no evidence that the right knee was injured in the accident.

17.  The opinions of Dr. Fall are credible and persuasive.

CONCLUSIONS OF LAW

MMI is defined as the date when all medically determinable impairment caused by the injury is stable

and no further treatment is reasonably expected to improve the condition. Section 8-40-201(11.5), C.R.S.

The DIME physician's finding of MMI is binding unless overcome by clear and convincing evidence. Section

8-42-107(8)(b)(II) and (III), C.R.S. "Clear and convincing" evidence has been defined as evidence which

demonstrates that it is "highly probable" the DIME physician's rating is incorrect. Qual-Med, Inc., v. Industrial
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving and Storage Co. v. Gussert, 914 P.2d

411 (Colo. App. 1995).

 

Dr. Mack, the DIME physician, has written that Claimant requires treatment to his right knee and is not

at MMI. It is Dr. Mack’s opinion that Claimant’s right knee condition is the result of the compensable

accident. Dr. Mack does not explain how he reached that conclusion. The opinion of Dr. Mack appears to be

supported by the opinions of Dr. Steadman and Dr. Olsen, but these physicians also do not explain the basis

of their opinion.

 

Dr. Fall is of the opinion that Claimant has reached MMI. Dr. Fall states that Claimant’s right knee

condition is not the result of the compensable accident and Dr. Fall explains her reasoning. The opinion of

Dr. Fall is credible and persuasive.

 

It is highly probable that the MMI determination of Dr. Mack, the DIME physician, is incorrect. Insurer

has overcome the MMI opinion of DIME physician by clear and convincing evidence.

 

This matter does not grant or deny any medical benefits, and does not grant or deny any temporary or

permanent disability benefits. This order may not be subject to a Petition to Review at this time. Issues not

determined by this order are reserved.

 

Dr. Mack did not complete Section 6 of the Division IME Examiner’s Summary Sheet, and did not

provide an impairment rating for the body part(s) impaired by this compensable accident. Insurer should

schedule a follow up examination for Claimant with the DIME physician. Rule 11-7, WCRP. In the follow up

report, Dr. Mack should expain how each body part impaired was injured by the compensable accident.

 

ORDER
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            It is therefore ordered that Insurer has overcome the MMI determination of the DIME physician by

clear and convincing evidence.

All matters not determined herein are reserved for future determination.

This decision of the ALJ does not grant or deny a benefit and may not be subject to a Petition to

Review. Parties should refer to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to

Review. If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding the procedure

to be followed.

DATED: March 27, 2012

Bruce C. Friend, ALJ

Office of Administrative Courts

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-786-238-01

ISSUES

            The issue for determination is maximum medical improvement (MMI). Insurer challenges the opinion

of the DIME physician that Claimant is not at MMI.

FINDINGS OF FACT

1.                  Claimant sustained this compensable injury on February 8, 2008. Claimant was skiing and was

involved in a high-speed collusion. Claimant fell and collided with another skier or skiers.

2.                  Jason Stuerman, M.D, treated Claimant shortly after the accident. The initial diagnosis was

fracture of the distal third of the right fibula.

3.                  James T. Johnson, M.D., provided follow up care. On February 27, 2009, he noted that

Claimant fibular shaft fracture was healing very nicely. Dr. Johnson also noted a strain and contusion to both

hands.

4.                  J. Richard Steadman, M.D., examined Claimant on April 30, 2009. Claimant’s chief complaint

was left knee pain. Claimant told Dr. Steadman that he first experienced left knee pain about two weeks after

the accident. Dr. Steadman’s assessment was a possible lateral meniscus tear or IT band[6] tendinitis. An

MRI was recommended.

5.                  An MRI of the left knee was taken on May 5, 2009 and was read by Dr. Ho.

6.                  David Karli, M.D., examined Claimant on May 21, 2009. Claimant’s chief complaint was left

thigh and knee pain. PRP was recommended. Claimant underwent PRP injections for his left distal

quadriceps, his IT band, and his pes bursitis.

7.                  Claimant underwent surgery for the left wrist on November 12, 2009. On November 19, 2009,

Claimant underwent surgery to the right wrist.

8.                  Dr. Steadman examined Claimant on January 14, 2010. Claimant’s chief complaint was
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persistent left knee pain. It was noted Claimant had no relief from the injections to his left lower extremity. Dr.

Steadman examined Claimant right knee and noted “good patellar mobility. Full extension and 135 degrees

of flexion.” Dr. Steadman recommended surgery to the left knee.

9.                  Claimant underwent surgery to his left knee on February 3, 2010. On March 3, 2010, Dr.

Steadman noted that Claimant was doing very well, with minimal to no pain.

10.              Dr. Steadman examined Claimant on August 24, 2010. He noted chronic right knee pain. Dr.

Steadman recommended an MRI and surgery on the right knee.[7]

11.              Insurer filed an Amended General Admission of Liability on October 7, 2010 which terminated

temporary disability benefits on September 18, 2010. No reason for the termination of temporary disability

benefits is apparent from the Amended General Admission of Liability.

12.              An MRI of the right knee was taken on October 1, 2010 and was read by Dr. Ho. Dr. Ho’s

impression included degenerative changes, distal iliotibial band mild tendinosis and/or scarring, and mild

distal quadriceps and proximal patellar tendinosis as described.

13.              Nicholas K. Olsen, D.O., examined Claimant on October 18, 2010. Claimant’s chief complaint

was neck and upper back pain. Claimant told Dr. Olsen that he experienced an achy sensation about his

right knee. Claimant told Dr. Olsen that symptoms began in his right knee when this right leg was taking the

load after the left knee surgery. Examination of the right knee showed a painful lateral plica[8] and moderate

tightness along the right iliotibial band. Dr. Nelson recommended rehabilitation for the right knee. Dr. Olsen

did not comment on whether the right knee condition that he observed was related to the compensable

accident.

14.              Allison Fall, M.D., examined Claimant on January 7, 2011. Her examination of the right knee

showed give-way on quadriceps strength testing. Her assessment of the right knee was “complaints of right

knee pain with underlying degenerative changes including tendinosis.” Dr. Fall stated that the injuries

Claimant sustained in the compensable accident were limited to a right fibula fracture and fourth and fifth

digit strains. She stated that Claimant had reached MMI for the compensable injury.

15.              Robert Mack, M.D., the DIME physician, examined Claimant on October 13, 2011. Claimant

advised Dr. Mack that his left knee became symptomatic three days after the injury and that the right knee

symptoms were mild and basically ignored because of his right lower leg fracture. On examination, Dr. Mack

noted, “a palpable plica in the mid lateral portion of the patella that was tender” and that “the IT band was

very prominent and tender.” Dr. Mack also noted tenderness upon palpation of the right patellar tendon. Dr.

Mack’s impression included “right knee iliotibial band tightness with patellar and quadriceps tendonitis and

lateral plica.” Dr. Mack stated, “it is my opinion that the right knee pathology demonstrated on today’s

examination was caused by the injury of February 8, 2009.” Dr. Mack agreed with Dr. Steadman’s

recommended of right knee surgery. Dr. Mack does not explain how he reached his conclusion that the

pathology found on Claimant’s right knee was related to the compensable injury.

16.              Dr. Fall testified at the hearing. She stated that she has reviewed the report of Dr. Mack and

other medical reports since her examination. She stated that there were no right knee issues until October

2010, long after the February 2009 accident. She testified that there is no casual or temporal relationship

between the accident and Claimant’s right knee condition. She stated that Claimant had reached MMI from

the effects of the compensable accident. On cross-examination she stated that the forces involved in the

accident could injure the right knee, but in this claim there is no evidence that the right knee was injured in

the accident.

17.              The opinions of Dr. Fall are credible and persuasive.
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CONCLUSIONS OF LAW

MMI is defined as the date when all medically determinable impairment caused by the injury is stable

and no further treatment is reasonably expected to improve the condition. Section 8-40-201(11.5), C.R.S.

The DIME physician's finding of MMI is binding unless overcome by clear and convincing evidence. Section

8-42-107(8)(b)(II) and (III), C.R.S. "Clear and convincing" evidence has been defined as evidence which

demonstrates that it is "highly probable" the DIME physician's rating is incorrect. Qual-Med, Inc., v. Industrial
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving and Storage Co. v. Gussert, 914 P.2d

411 (Colo. App. 1995).

 

Dr. Mack, the DIME physician, has written that Claimant requires treatment to his right knee and is not

at MMI. It is Dr. Mack’s opinion that Claimant’s right knee condition is the result of the compensable

accident. Dr. Mack does not explain how he reached that conclusion. The opinion of Dr. Mack appears to be

supported by the opinions of Dr. Steadman and Dr. Olsen, but these physicians also do not explain the basis

of their opinion.

 

Dr. Fall is of the opinion that Claimant has reached MMI. Dr. Fall states that Claimant’s right knee

condition is not the result of the compensable accident and Dr. Fall explains her reasoning. The opinion of

Dr. Fall is credible and persuasive.

 

It is highly probable that the MMI determination of Dr. Mack, the DIME physician, is incorrect. Insurer

has overcome the MMI opinion of DIME physician by clear and convincing evidence.

 

This matter does not grant or deny any medical benefits, and does not grant or deny any temporary or

permanent disability benefits. This order may not be subject to a Petition to Review at this time. Issues not

determined by this order are reserved.

 

Dr. Mack did not complete Section 6 of the Division IME Examiner’s Summary Sheet, and did not

provide an impairment rating for the body part(s) impaired by this compensable accident. Insurer should

schedule a follow up examination for Claimant with the DIME physician. Rule 11-7, WCRP. In the follow up

report, Dr. Mack should explain how each body part impaired was injured by the compensable accident.

 

ORDER

            It is therefore ordered that Insurer has overcome the MMI determination of the DIME physician by

clear and convincing evidence.

All matters not determined herein are reserved for future determination.

This decision of the ALJ does not grant or deny a benefit and may not be subject to a Petition to

Review. Parties should refer to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to

Review. If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding the procedure

to be followed.

DATED: March 27, 2012

 

Bruce C. Friend, ALJ

Office of Administrative Courts
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-855-098-02

ISSUES

            The issues determined herein are medical benefits.  The parties stipulated to average weekly wage

and temporary total disability (“TTD”) benefits.

 

FINDINGS OF FACT

1.                   On February 11, 2011, claimant suffered an admitted work injury to her left shoulder. 

2.                  Claimant received conservative treatment by Physician’s Assistant Mullen at CCOM, who

referred her to Dr. Stockelman.  A magnetic resonance image (“MRI”) of the left shoulder indicated a near full

thickness tear of the supraspinatus tendon and acromioclavicular (“AC”) joint arthritis. 

3.                  On April 28, 2011, Dr. Stockelman performed arthroscopic surgery and then underwent

surgery for a left rotator cuff repair and AC decompression.  Dr. Stockelman’s surgical findings reflected the

MRI findings. 

4.                  Claimant then received post-surgery physical therapy for the left shoulder.  Claimant improved,

but still suffered continuing pain and limitation in the left shoulder.

5.                  On May 10, 2011, the insurer filed a general admission of liability for medical benefits and

temporary total disability benefits.

6.                  On June 6, 2011, Dr. Schwender at CCOM began treatment of claimant, who reported

constant pain.  Dr. Schwender recommended continuation of physical therapy.

7.                  On July 6, 2011, Dr. Schwender reexamined claimant, who reported improved pain in her left

shoulder.  Dr. Schwender also found improved range of motion of the left shoulder.  He instructed claimant to

continue physical therapy and attend her follow up appointment with Dr. Stockelman on August 3, 2011.

8.                  On August 3, 2011, Dr. Stockelman reexamined claimant, who reported that she cries, cannot

sleep, and has had deterioration of her marital relationship.  Dr. Stockelman noted that claimant has

continued left shoulder pain, but has good motion and strength.  He hoped that the condition would resolve,

but noted that claimant was very apprehensive and anxious. 

9.                  Later on August 3, 2011, Dr. Schwender reexamined claimant, who reported that her pain had

worsened.  Dr. Schwender noted that claimant’s mood and affect were appropriate.  Dr. Schwender

instructed claimant to continue physical therapy and her followup with Dr. Stockelman.

10.              On August 16, 2011, Dr. Schwender referred claimant for a followup MRI of the left shoulder. 

The August 19, 2011, MRI was distorted at the repair site due to metallic effect from the hardware placed at

surgery.  The MRI showed no other full-thickness tears of the rotator cuff.

11.              On August 24, 2011, Dr. Schwender reexamined claimant, who reported pain 70% of the time. 

Dr. Schwender noted that claimant did not appear to be in distress or discomfort.  He recommended

continuing physical therapy and follow-up with Dr. Stockelman.
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12.              Later on August 24, 2011, Dr. Stockelman reexamined claimant, who reported frustration with

her continued left shoulder pain.  Dr. Stockelman recommended cortisone injection in the subacromial

space.  Dr. Stockelman indicated his intention to seek preauthorization of the injection by the adjuster.

13.              On September 14, 2011, Dr. Stockelman reexamined claimant, who reported continued pain

without improvement.  Claimant also reported that she could not sleep in her own bed because of pain and

wanted a prescription for an adjustable, king-size bed.  Dr. Stockelman declined to prescribe a king-size

bed.  He offered to prescribe a hospital bed, but claimant was not interested in that.  Claimant grimaced

when raising her arm above her head or behind her back.  Dr. Stockelman concluded that he had nothing

else to offer claimant.  Dr. Stockelman discharged claimant to be followed up only at the direction of Dr.

Schwender.

14.              Dr. Stockelman then telephoned Dr. Schwender to inform him of the conversation with

claimant.  Dr. Stockelman recommended “a second opinion to make sure there is nothing else to be done or

if I have missed something.”  Dr. Stockelman also recommended “a pain management physician and pain

management psychologist.”   He asked Dr. Schwender to make these follow up referrals. 

15.              On Sunday, September 18, 2011, Dr. Schwender wrote a referral to Dr. Weinstein, an

orthopedic surgeon.  Dr. Schwender explained the reason for the referral was that claimant was still having

significant pain and limitations in the left shoulder and that she had lost confidence in Dr. Stockelman, who

had discharged her.  Dr. Schwender requested that Dr. Weinstein evaluate and assist in treatment.

16.              According to Dr. Schwender, the office procedure was for the handwritten referral to be typed

up by office staff on Monday, September 19, 2011, and faxed to the “referral specialist.”  Dr. Schwender did

not know if this occurred with the September 18 handwritten referral.

17.              On September 19, 2011, Ms. Norris, the adjuster, received a copy of Dr. Stockelman’s

September 14 office notes.  On September 20, 2011, Ms. Norris received a copy of Dr. Schwender’s referral

to Dr. Weinstein.  The record evidence was unclear whether she received the September 18 handwritten

referral or the September 19 typed referral, but she clearly received written notice of a referral to Dr.

Weinstein.  On September 19, Ms. Norris wrote to Dr. Schwender to inquire if Dr. Schwender had reviewed

the September 14 report by Dr. Stockelman and to inquire about the medical necessity of an orthopedic

referral.  On September 21, 2011, Ms. Norris telephoned Dr. Schwender’s office to inform him that she had

treated the referral to Dr. Weinstein as a request for prior authorization and had submitted the request to a

physician for review under WCRP 16.

18.              On September 21, 2011, Dr. Schwender reexamined claimant, who reported that she

continues to have pain 70% of the time.  Dr. Schwender recommended continued home exercises and

ibuprofen.  Dr. Schwender noted that he did not have any medical record from Dr. Stockelman’s September

14 examination.  Dr. Schwender noted, however, that Dt. Stockelman had no further treatment to offer and

had suggested a second opinion.  Dr. Schwender reported that he had referred claimant to Dr. Weinstein. 

Dr. Schwender made no diagnosis of a psychological condition and noted that claimant’s mood and affect

were appropriate.  Dr. Schwender referred claimant to Dr. Mann, a psychologist, for evaluation and

counseling.  Dr. Schwender completed a separate prescription slip referral to Dr. Mann for psychological

consultation.

19.              On September 22, 2011, Ms. Norris received Dr. Schwender’s September 21 office note,

including his acknowledgment that he did not have the September 14 note by Dr. Stockelman and that he

was making the referral to Dr. Mann.  The September 21 notes from Dr. Schwender contained no

documentation of the reasonable necessity of the referral to Dr. Mann.  Ms. Norris never received the

separate September 21 prescription slip referral to Dr. Mann.
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20.              On September 25, 2011, Dr. Raschbacher completed a medical record review for

respondents.  Dr. Raschbacher concluded that claimant had a rotator cuff tear that was surgically repaired

and that there was no other indication for additional surgery or other similar intervention.  He recommended

against authorizing the orthopedic evaluation by Dr. Weinstein.

21.              On September 28, 2011, the insurer denied Dr. Schwender’s request for authorization of the

referral to Dr. Weinstein.

22.              On October 5, 2011, Dr. Schwender replied to the adjuster and objected to the denial of the

authorization of Dr. Weinstein.  He noted that claimant had persistent symptoms from her left shoulder injury

and had lost confidence in Dr. Stockelman.  Dr. Schwender reiterated that he wanted claimant to have a one-

time evaluation by Dr. Weinstein to determine if any additional treatment was reasonable.  On October 10,

2011, Ms. Norris replied that the insurer was denying the request to authorize the evaluation by Dr.

Weinstein.

23.              On October 17, 2011, Dr. Schwender reexamined claimant, who reported that she was now in

pain 100% of the time.  Dr. Schwender noted that claimant was not in apparent distress or discomfort and

that her mood and affect were appropriate.  Dr. Schwender reiterated that claimant had been referred to Dr.

Weinstein and Dr. Mann.  Dr. Schwender also completed an M-164 form for his October 17 examination,

again noting the referrals to Dr. Weinstein and Dr. Mann.  On October 17, Ms. Norris received a copy of Dr.

Schwender’s M-164 form, but she did not receive his office notes for the October 17 examination until

October 24, 2011.

24.              Dr. Schwender apparently submitted a bill to the insurer for his October 5 letter to the insurer

appealing the initial denial of the preauthorization of Dr. Weinstein.  On October 18, the insurer wrote to Dr.

Schwender to inform him that his bill for the unsolicited letter was denied.

25.              On October 19, 2011, claimant informed Dr. Schwender that she wondered if her persistent left

shoulder pain was due to an allergy to nickel in the surgical hardware.  On that date, Dr. Schwender referred

claimant to Dr. Storm, an allergy specialist. 

26.              On October 24, 2011, Ms. Norris received Dr. Schwender’s referral forms for evaluation by Dr.

Mann and Dr. Storm.  Ms. Norris asked Dr. Raschbacher to perform a medical review of the referrals to both

Dr. Storm and Dr. Mann.

27.              On October 30, 2011, Dr. Raschbacher completed another medical record review for the

insurer.  Dr. Raschbacher opined that evaluation and treatment by Dr. Mann was not reasonable or

necessary because there was no clear mention of any psychiatric diagnosis during treatment.  Dr.

Raschbacher noted that Dr. Stockelman’s refusal to recommend a special prescription bed appeared to play

a possible role in the second orthopedic referral and the referral for psychological evaluation.  Dr.

Raschbacher also noted that it was unlikely that claimant had an allergic reaction to hardware.

28.              On November 1, 2011, Ms. Norris wrote to Dr. Schwender to deny preauthorization of the

evaluations by Dr. Mann and Dr. Storm and to repeat the denial of the evaluation by Dr. Weinstein.

29.              On November 22, 2011, Dr. Lindberg, an orthopedic surgeon, performed an independent

medical examination (“IME”) for respondents.  Dr. Lindberg concluded that another orthopedic evaluation of

claimant was not reasonably necessary.  Dr. Lindberg noted that claimant’s symptom complex was not

physiological because she complained of widespread pain.  He noted that the MRI post surgery showed an

intact rotator cuff. Dr. Lindberg concluded that no further surgery or further surgical consults are warranted. 

Dr. Lindberg concluded that claimant demonstrated “hyper magnification” and that her treatment should be

terminated. 
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30.              On December 16, 2011, Dr. Moe, a psychiatrist, performed an IME for respondents.  Dr. Moe

concluded that a pain psychology evaluation was not reasonably necessary.  He noted that claimant was

tearful at times during the appointment, but he did not diagnose depressed mood.  Dr. Moe noted that

claimant had previously learned to cope effectively with injuries to her right wrist and low back and with

general medical conditions.  He also thought that claimant could “accept and adapt” to her physical

symptoms only once claimant was satisfied that a sufficiently comprehensive work up for her shoulder

complaints was done.  He noted that claimant was not particularly enthusiastic about a psychological

evaluation.  He thought that claimant would be prepared for a psychological approach only after additional

medical evaluations occurred, thereby further delaying a return to work.  Dr. Moe noted that oftentimes the

best psychotherapy does not involve formal treatment, but a normalization of life’s activities. The gains that

come from dealing with adversity in real terms is often the most effective way to facilitate good coping, and

Dr. Moe believes this represents the best approach in this case.

31.              Dr. Stockelman testified by deposition and disagreed with Dr. Lindberg’s conclusion that no

further orthopedic surgeon evaluation was reasonably necessary.  He explained that he wanted Dr.

Schwender, as the primary treating physician, to be comfortable with the final orthopedic opinion and that Dr.

Schwender was more comfortable with Dr. Weinstein.  Dr. Stockelman particularly disagreed with Dr.

Lindberg’s opinion that claimant needed no psychological evaluation or pain management and that all

treatment should be terminated.  He agreed that claimant could be symptom magnifying, but she needed

pain management.  He disagreed with Dr. Moe that claimant’s treatment should be terminated.  He favored a

short term of pain management treatment.  He explained that Dr. Mann does biofeedback training, which is

particularly helpful to allow claimant’s muscles to relax so that she can avoid increased shoulder pain.  He

would agree to evaluation by Dr. Leppard, Dr. Ross, Dr. Finn, or Dr. Laub for pain management in lieu of

evaluation by Dr. Mann.  He explained that claimant has no remaining orthopedic explanations for her

symptoms.  He explained that she had a clinically insignificant amount of fraying of the biceps tendon both on

the pre-surgery MRI and in the arthroscopic findings.

32.              Dr. Schwender testified by deposition and confirmed that he had never seen the September 14

office note by Dr. Stockelman.  His understanding of the September 14 appointment was from claimant and

from his phone call with Dr. Stockelman.  He reiterated that he had made his own independent medical

judgment to refer claimant to Dr. Weinstein and Dr. Mann, both of whom he had worked with for many years. 

He explained that psychological treatment frequently helps patients deal with chronic pain.  Dr. Schwender

reiterated that he thought the evaluation by Dr. Weinstein was reasonably necessary to obtain any

suggestions for additional treatment to improve claimant’s function.  He explained that the evaluation by Dr.

Mann was reasonably necessary because psychological treatment allows patients to deal better with

limitations and pain.  He disagreed with Dr. Lindberg that claimant was symptom magnifying. 

33.              Dr. Lindberg, Dr. Moe, and Dr. Raschbacher testified at hearing consistently with their reports. 

Dr. Lindberg explained that claimant’s complaints of decreased range of motion, positive impingement tests,

chest wall pain, superior scapular pain, biceps pain, triceps pain, and shoulder pain with wrist extension did

not fit any known pattern of pathophysiology and were obvious “hypermagnification.”  He agreed that Dr.

Weinstein was a good orthopedic surgeon, but claimant did not need to see a third orthopedist.

34.              Dr. Moe explained that the idea of a psychological evaluation is reasonable if the case meets

the right parameters.  He did not think that claimant fit the parameters.  She was not depressed or anxious

about her injury and was not enthusiastic about psychological treatment.  He did not know if claimant was

somatisizing or was intentionally exaggerating her symptom complaints.  He agreed that one does not have

to meet a high threshold for psychological evaluation. 

35.              Dr. Raschbacher reiterated that Dr. Stockelman had provided good treatment and the followup

MRI was “clean.”  He suggested that Dr. Stockelman’s suggestion of a second orthopedic opinion was an
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effort to “wash his hands” of the case.  He noted that the referral to Dr. Mann appeared to arise in the context

of the refusal to prescribe a king-size adjustable bed rather than claimant’s psychological problems.  He

thought it was likely that claimant did not actually suffer the pain that she reported, but he agreed that it was

possible that she did not have as much pain as she reported.  He reiterated that it was unlikely that the

evaluation by Dr. Mann would help claimant.

36.              Claimant has failed to prove by a preponderance of the evidence that the referral to Dr.

Weinstein for another orthopedic surgery evaluation of the left shoulder is reasonably necessary to cure or

relieve the effects of claimant’s admitted work injury to her left shoulder.  The opinions of Dr. Lindberg and

Dr. Raschbacher are persuasive that claimant has no reasonable indications that she needs additional

orthopedic surgery.  Dr. Schwender’s comfort with Dr. Weinstein is not unimportant, but it cannot outweigh

the vast weight of the record evidence that claimant needs no further orthopedic surgery for her left

shoulder.  Therefore, although authorized, the evaluation by Dr. Weinstein is not reasonably necessary.

37.              Claimant has failed to prove by a preponderance of the evidence that the insurer received a

completed request for prior authorization of the evaluation by Dr. Mann.  The record evidence demonstrates

that the adjuster received the clinic notes and M-164 forms by Dr. Schwender, who unmistakably referred

claimant to Dr. Mann.  That action by Dr. Schwender accomplished the authorization of Dr. Mann.  Neither

Dr. Schwender nor Dr. Mann then sent any request for prior authorization of the evaluation by Dr. Mann.  Dr.

Mann was free to perform the evaluation, but he would have been without the safe harbor determination that

the evaluation was also reasonably necessary.  The insurer cautiously submitted the referral to Dr. Mann to a

physician for review and then subsequently denied the request, even though those actions were not required

by WCRP 16.  Consequently, claimant has failed to prove that the evaluation by Dr. Mann was deemed to be

reasonably necessary.

38.              Claimant has proven by a preponderance of the evidence that a psychological evaluation by Dr.

Mann is reasonably necessary to cure or relieve the effects of claimant’s work injury.  Although Dr.

Schwender did not diagnose a psychological condition and noted appropriate mood and affect, claimant

continued to report significant pain.  Dr. Stockelman’s August 3, 2011, note also documented psychological

effects of the injury.  Dr. Moe noted that a mere psychological evaluation, as opposed to a specific treatment

plan, is often appropriate and does not require a high threshold.  Even though Dr. Moe questions if claimant

is intentionally magnifying her symptoms and Dr. Raschbacher is persuaded that she is doing so, both had to

admit that it was possible that she suffered somatization that caused her to report more pain than she

actually experienced.  Dr. Stockelman maintained his opinion that claimant definitely needed evaluation by a

pain management specialist.  Dr. Schwender noted that pain psychologists frequently help patients better

deal with chronic pain.  Referral for a psychological pain evaluation is within the Medical Treatment

Guidelines.  Consequently, the evaluation by Dr. Mann is reasonably necessary. 

 

CONCLUSIONS OF LAW

 

1.         Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759

P.2d 705 (Colo. 1988).  Claimant must prove that an injury directly and proximately caused the condition for

which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App.

1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September

15, 1997.  Claimant must prove entitlement to benefits by a preponderance of the evidence.  The facts in a

workers’ compensation case are not interpreted liberally in favor of either claimant or respondents.  Section

8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all

of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d
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792 (1979). 

2.         As found, Dr. Schwender referred claimant to both Dr. Weinstein and Dr. Mann. 

“Authorization” refers to the physician's legal authority to treat the claimant and to expect to receive payment

from the insurer for services that are reasonable and necessary to treat the industrial injury.  Consequently, if

the claimant obtains unauthorized medical treatment, the respondents are not required to pay for it.  See
One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 507 (Colo. App. 1995). A physician may

become authorized to treat the claimant as a result of a referral from a previously authorized treating

physician. The referral must be made in the "normal progression of authorized treatment." Greager v.
Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  Consequently, both Dr. Weinstein and Dr. Mann

became authorized providers by virtue of the referral from Dr. Schwender. 

3.         That legal status as an authorized provider, however, did not also mean that any treatment by

those providers was reasonably necessary.  Claimant must prove not only that the provider was authorized,

but that the treatment, or even the evaluation, was reasonably necessary.  As found, claimant has failed to

prove by a preponderance of the evidence that the referral to Dr. Weinstein for another orthopedic surgery

evaluation of the left shoulder is reasonably necessary to cure or relieve the effects of claimant’s admitted

work injury to her left shoulder.

4.         Claimant argues that the evaluation by Dr. Mann was deemed to be reasonably necessary due

to the insurer’s violation of WCRP 16 by failing to timely deny a request for prior authorization of the

evaluation by Dr. Mann.  WCRP 16 provides a process for “prior authorization” of requested treatment.  The

term is a bit of a misnomer because the rule actually provides a process for the already authorized provider

to have a safe harbor determination of the reasonable necessity of any evaluation, testing, or treatment prior

to undertaking it.  In the absence of pre-authorization, a treating physician’s treatment expenses are not

protected.  See Bray v. Hayden School District RE-1, W.C. No. 4 418  310 (Industrial Claim Appeals Office,

April 11, 2000); cf. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988); Snyder v. Industrial Claim
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Respondents are correct that the 2001 amendments to

WCRP 16-9(B) require the insurer to respond to all providers requesting prior authorization within seven (7)

business days from receipt of the provider’s “completed request” as defined in WCRP 16-9(E), regardless of

whether the particular type of prescribed treatment requires the provider to obtain prior authorization under

WCRP 16.  Timko v. Cub Foods, W.C. No. 3-969-031 (ICAO December 26, 2003).

5.         WCRP 16-9(B) triggers the insurer’s duty to admit or deny the requested authorization only

upon receipt of a “completed request” as defined by WCRP 16-9 (E).  That provision states:

To complete a prior authorization request, the provider shall concurrently explain the medical necessity of the

services requested and provide relevant supporting medical documentation.  Supporting medical

documentation is defined as documents used in the provider’s decision-making process to substantiate the

need for the requested service or procedure and include:

·                     An accurate definition or description of the procedure 

 

·                     documentation of the relevant diagnostic or surgical indications as listed in the Medical Treatment

Guidelines 

 

·                     Justification for any variance in an established procedure, when appropriate 

 

·                     A listing of any similar procedure and value, and 

 

·                     The justification for the difference in the value.
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In Cross v. Microglide, W.C. No. 4-355-764 (ICAO, September 2, 2004) the authorized treating physician

submitted to the insurer a brief prescription request.  Neither an explanation of the services and their medical

necessity nor any supporting documentation was provided.  The prescription was determined not to be a

completed request for prior authorization.  Similarly, as found, claimant has failed to prove by a

preponderance of the evidence that the insurer received a completed request for prior authorization of the

evaluation by Dr. Mann.  Consequently, WCRP 16 did not require the insurer to send any authorization or

denial of the requested evaluation.

 

6.         Even though the prior authorization provisions of WCRP 16 do not deem the evaluation by Dr.

Mann to be reasonably necessary, claimant may still seek to prove reasonable necessity at hearing.  Repp 
v. Prowers Medical Center, W. C. No. 4-530-649 (ICAO, September 12, 2005).  As found, claimant has

proven by a preponderance of the evidence that a psychological evaluation by Dr. Mann is reasonably

necessary to cure or relieve the effects of claimant’s work injury. 

 
ORDER

            It is therefore ordered that:

1.                   Claimant’s claim for medical benefits in the form of evaluation by Dr. Weinstein is denied and

dismissed.

2.                  The insurer shall pay for claimant’s evaluation by Dr. Dale Mann.

3.                  The insurer shall pay to claimant TTD benefits based upon the stipulated average weekly wage

of $857.31, effective April 1, 2011, and continuing thereafter until modified or terminated according to law.

4.                  The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

5.                  All matters not determined herein are reserved for future determination.

6.                  If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see

section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 28, 2012                            /s/ original signed by:__________

Martin D. Stuber

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-858-487-02
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ISSUES

 

Whether the Claimant sustained a compensable left wrist injury;

If so, whether any medical benefits are reasonably necessary; and

If so, whether the Claimant is entitled to any temporary total disability (“TTD”) benefits.

 

FINDINGS OF FACT

 

On June 3, 2011, the Claimant was employed by the Respondent-Employer as a sales clerk.  He

began working in November 2010. 

The parties stipulated to an average weekly wage of $272.91.

On June 3, 2011, as the Claimant was closing the store, a gust of wind blew the front door to the store

off of its hinges.  The Claimant testified that he first called the store owner, *OOO, to tell her about the door

prior to being injured. The Claimant provided an inconsistent interrogatory answer in which he stated that he

called her “immediately following [his] injury.” 

The Claimant testified that as we went to move the door, he placed his right hand higher up on the

door and his left hand on or near the handle.  He testified that as he tried to place the door back on its hinges

he felt a snap in his left wrist.  In his answers to interrogatories, the Claimant noted that swelling began

immediately after this occurred. 

The Claimant and *OOO testified that *OOO arrived shortly after this incident occurred.  The Claimant

testified that he told *OOO about the injury and that he was in pain.  *OOO testified that she spoke with the

Claimant at the Respondent-Employer’s store after the alleged accident; and, during that conversation, the

Claimant did not report any injury, report any pain, or demonstrate any signs of an injury. 

Mr. ___, the owner of the building where one the Respondent-Employer’s shop was located, testified

that when he asked the Claimant whether he was alright, the Claimant did not mention any injury. 

Mr. *NNN, who performed maintenance work for the Respondent-Employer and lives with *OOO,

testified that the Claimant did not mention the injury to him when he discussed the injury with the Claimant.

On June 3, 2011 at 9:46 p.m., the Claimant arrived at Parkview Medical Center.  At Parkview, the

Claimant stated that the injury occurred when the door blew back as he was holding it and forced his hand

back.  He told the staff that he heard a loud pop and could not flex or extend his left wrist.  An x-ray of the

wrist was performed and revealed no bone, joint, or soft tissue abnormality.

The Claimant testified that he returned to work on the Monday following the alleged accident, but

admitted he was normally scheduled to work on Sundays.    *OOO testified that the Claimant was incorrect

and he actually did return to work on the Sunday following the alleged accident.  *OOO also testified that the

Respondent-Employer had a video camera that was taking surveillance footage of the door in question at the

time of the alleged accident; the corresponding footage was erased and replaced with new footage which

began on the Sunday evening following the alleged accident; the Claimant was the only person who worked

in the Respondent-Employer’s store on that Sunday evening; and she believes that the Claimant erased the

footage of the alleged accident

According to *OOO, the Claimant first discussed his injury with James Lopez who, according to

*OOO, told the Claimant to report the injury to *NNN the following Monday. 

The Claimant conceded that he returned to work without limitation and that the only time he missed

from work between the date of his injury and the date he was terminated was for unrelated low back pain.

*NNN (former office manager of the Respondent-Employer) testified that the Claimant did not report

any hand or wrist pain after returning to work following the alleged accident and she never observed the

Claimant wear a brace. The Respondent-Employer expected the Claimant to return work on July 3, 2011,
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however, the Claimant did not report to work or call the Respondent-Employer on that date. The Claimant

was scheduled to work at 1:00 p.m. on July 4, 2011. On that date, the Claimant sent a text message to Ms.

*NNN around 1:00 p.m. or 2:00 p.m. in which he stated that he could not work based on an alleged new

doctor’s note. The Respondent-Employer never received a new doctor’s note and the Claimant was

terminated on July 4, 2011 for failing to return to work.  

On September 7, 2011, the Claimant was examined by Henry Roth, M.D.  The Claimant told Dr. Roth

that the alleged injury did not affect his ability to perform his job duties with Employer.  Dr. Roth’s diagnoses

include left elbow and thumb pain without confirmatory objective physical findings; and unremitting symptoms

which do not conform with reasonable medical expectations.   

The Claimant told Dr. Roth that the Respondent-Employer did not offer him any medical treatment

after he reported the alleged accident.  The Claimant provided an inconsistent interrogatory answer in which

he alleged that *OOO stated “she would get [him] to a medical provider as soon as possible” in response to

his initial report of the alleged accident. 

Dr. Roth opined that the Claimant did not sustain a work-related injury.    Dr. Roth also testified that no

further medical treatment or testing is reasonably necessary for the alleged injury.  Dr. Roth explained that

his examination revealed subjective complaints which were unsupported by physical findings to objectively

confirm the existence of underlying pathology. 

Dr. Roth further testified that he did not have access to the ER records until after issuing his report,

and the lack of contemporaneous swelling or other observable abnormalities during the ER visit is

inconsistent with the Claimant’s testimony of having his wrist bent so far backwards that it nearly touched his

forearm.    Dr. Roth testified that the Claimant’s reports of worsening pain several months after the alleged

accident also do not conform with the lack of acute tissue disruption or the natural healing process.   

The ALJ finds that the opinions of Dr. Roth are credible and persuasive.

The Claimant received $15,000 for settling a previous workers’ compensation claim. 

Claimant has not sought any medical treatment for the alleged injury since the ER visit on June 3,

2011.

The ALJ finds that the Claimant is neither credible nor persuasive.

The ALJ finds that the witnesses for the Respondent are both credible and persuasive.

The ALJ finds that the Claimant has failed to establish that it is more likely than not that he sustained

an injury arising out of and in the course of his employment with the Respondent-Employer.

 

CONCLUSIONS OF LAW

A worker’s compensation claimant must prove by a preponderance of the evidence that he or she is a

covered employee who suffered an injury arising out of and in the course of employment.  Section 8-41-301,

C.R.S.; Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v. Streeb,
706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230 (Colo.App. 2001).  The facts in a

worker’s compensation case are not interpreted liberally in favor of either claimant or respondents.  Section

8-43-201, C.R.S.  Claimant bears the burden of proof by a preponderance of the evidence that his or her

employment bears a direct causal relationship to the injury.  Finn v. Industrial Commission of Colorado, 437

P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App.

1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A preponderance of the

evidence is that which leads the trier of fact, after considering all of the evidence, to find that a fact is more

probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

An injury occurs "in the course of" employment where a claimant demonstrates that the injury

occurred within the time and place limits of his employment and during an activity that had some connection



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

with his work-related functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). The "arising out

of" requirement is narrower and requires a claimant to show a causal connection between the employment

and injury such that the injury has its origins in the employee's work-related functions and is sufficiently

related to those functions to be considered part of the employment contract. See id.

For this claim to be compensable, the Claimant must establish the existence of both an accident and

an injury.  City of Boulder v. Payne, 426 P.2d 194 (Colo. 1967) (“Accident is the cause and Injury is the

effect.  It does not follow in every instance that the two occur simultaneously”).  The mere fact that the

Respondent-Employer’s door broke does not necessitate a finding that the Claimant was injured.  F.R. Orr
Construction v. Rinta, 717 P.2d 965 (Colo.App.1985) (a work-related incident that causes pain is not enough

to establish a compensable injury). 

In determining credibility, the ALJ should consider the witness’ manner and demeanor on the stand,

means of knowledge, strength of memory, opportunity for observation, consistency or inconsistency of

testimony and actions, reasonableness or unreasonableness of testimony and actions, the probability or

improbability of testimony and actions, the motives of the witness, whether the testimony has been

contradicted by other witnesses or evidence, and any bias, prejudice or interest in the outcome of the case. 

COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.

The ALJ concludes as found above that the Claimant is not credible.  The ALJ concludes that the

witnesses for the Respondent are credible and persuasive in their recitation of the facts.

The ALJ concludes that Dr. Roth’s opinions are credible and persuasive.

Based upon a totality of the credible evidence presented the ALJ concludes that the Claimant has

failed to establish by a preponderance of the evidence that he sustained an injury arising out of and in the

course of his employment with the Respondent-Employer.

ORDER

            It is therefore ordered that:

 

The Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is denied and

dismissed.

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

 

 

 

DATE: March 28, 2012 /s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
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STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-795-739-02

ISSUES

Ø      Did respondents overcome by clear and convincing evidence Dr. Healey’s determination that claimant

has not reached maximum medical improvement?

Ø      Did claimant prove by a preponderance of the evidence that an infraorbital nerve block recommended by

Dr. Healey is reasonably necessary to cure and relieve the condition of her injury?

Ø      The parties stipulated to reserve any issue involving permanent partial or permanent total disability

benefits.

FINDINGS OF FACT

Based upon the evidence presented at hearing, the Judge enters the following findings of fact:

1.      Claimant's age at the time of hearing was 51 years. Claimant worked for employer for some 5

months as a finance technician, performing bookkeeping duties. Claimant sustained an admitted injury on

May 20, 2009, when she tripped and fell forward while walking into work. Claimant failed to break her fall

with her arms because she was carrying items in both hands. Claimant struck the right side of her face on a

concrete sidewalk, injuring the area around her right eye.

2.      Claimant sought medical attention at the emergency department of Memorial Hospital, where

Gregory C. Tietz, D.O., evaluated her on May 20th. Dr. Tietz described claimant’s mechanism of injury as a

simple trip and fall without loss of consciousness, diplopia, blurred vision, or syncope.  Dr. Tietz found a

contusion under claimant’s right eye, minor chips to her front central incisors, and an abrasion to the left

knee. Claimant reported no neck pain. Dr. Tietz ordered a CT scan of claimant’s head that was a negative

study, with normal orbital and sinus bone structure.

3.      Employer referred claimant to the Memorial Health System Occupational Health Clinic, where

Hassan Zakaria, M.D., evaluated and treated her on May 27, 2009. Dr. Zakaria diagnosed left knee abrasion

and contusion, right shoulder contusion and sprain, and facial contusion. Dr. Zakaria released claimant to

modified work with a lifting restriction. Claimant returned to work on June 1, 2009. In June of 2009, insurer

paid medical benefits to cover claimant’s dental work: A root canal and two crowns.

4.      Dr. Zakaria and his colleagues at Memorial Health continued to evaluate and treat claimant.

On June 15, 2009, Dr. Zakaria noted claimant reported some facial tenderness in the right cheek area or

infraorbital region, with residual swelling. Cynthia Lund, D.O., examined claimant on June 18, 2009, when

claimant complained of blurred vision. Dr. Lund noted resolving discoloration and swelling over claimant’s

right lateral orbital rim with tenderness to palpation over the zygomatic arch.

5.      Dr. Zakaria reevaluated claimant on July 27 and 29, 2009, when claimant complained of visual

field loss in the right eye and worsening right facial pain with twitching. Dr. Zakaria had referred claimant to

an ophthalmologist for her visual complaints. Dr. Zakaria noted tenderness laterally on examination of

claimant’s zygomatic process. Dr. Zakaria prescribed Lidoderm patches and Lyrica medication.

6.      Dr. Zakaria reevaluated claimant on August 5 and August 24, 2009, when he recommended a

neurological evaluation and referred her for physical therapy for her knee.

7.      Dr. Zakaria referred claimant to Neurologist William Herrera, M.D., who referred claimant to

Neurosurgeon Robert E. Breeze, M.D. Dr. Breeze evaluated claimant and reported on November 4, 2009:
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[Claimant] appears to be developing a chronic pain syndrome and chronic vision problems related to this

trauma. In the course of her workup, she has undergone MR imaging which had demonstrated a 4mm

aneurysm associated with the right M 1 bifurcation. I believe this is an incidental finding that is
completely unrelated to her trauma.

(Emphasis added). Dr. Breeze recommended surgical repair of the aneurysm outside of the workers’

compensation system.

8.      On November 16, 2009, Dr. Herrera diagnosed atypical face pain and recommended a referral

to W.L. Lippert, M.D., for a pain consultation and evaluation for a diagnostic/therapeutic trigeminal nerve

block to address possible nerve pain. Dr. Lippert evaluated claimant’s complaints of right-sided facial pain on

December 18, 2009. Claimant reported that her face pain was associated with headaches and that she had a

chronic history of migraine headaches. Dr. Lippert reported:

[Claimant] has been thoroughly evaluated with CT nonenhanced that was normal immediately after the fall, a

brain MRI that was normal dated 09-09, and then an MRI angiogram that did show a small aneurysm ….

9.      Dr. Lippert opined that claimant’s atypical facial pain is nociceptive, i.e., pain related to tissue

damage as opposed to neuropathic or nerve pain. Dr. Lippert wrote:

I think she would not at all be responsive to gasserial ganglion or approach to the
trigeminal nerves per se. I do think … it would be reasonable to see if a stellate ganglion block on that

side would change her pain. This might also help us diagnostically to differentiate a neuropathic issue from a

nociceptive one.

(Emphasis added). On January 21, 2010, Dr. Lippert noted:

We are going to see what this atypical facial pain does with stellate ganglion. We could consider a
trigeminal injection but I really think this would not offer any long-term relief chances.

(Emphasis added). Dr. Lippert performed the stellate ganglion block on January 21, 2010, which failed to

relieve claimant’s complaints of face pain.

10.  Dr. Zakaria referred claimant to Edwin Shockney, Ph.D., for a psychological evaluation on

December 21, 2009.  Dr. Shockney administered testing which suggested a chronic depressive disorder. Dr.

Shockney recommended psychotherapeutic treatment, which Dr. Shockney provided throughout the

following year until January 5, 2011, when he placed her at maximum medical improvement (MMI) from a

psychological perspective.

11.  On January 25, 2010, Dr. Zakaria noted claimant’s complaints of facial pain and headaches

largely unchanged. Dr. Zakaria noted the absence of facial swelling but tenderness over the distribution of

the trigeminal nerve on the right. Dr. Zakaria noted that employer had laid claimant off. Dr. Zakaria wrote:

Awaiting Dr. Lipperts notes in regards to further medical options at this point. If [there] are none she will be at

MMI.

12.  Although Dr. Zakaria felt claimant likely had reached MMI in January of 2010, no authorized

treating physician placed her at MMI for another year while she underwent further medical evaluation of her

complaints.

13.  At respondents’ request, Neurologist Eric Hammerberg, M.D., performed an independent

medical examination of claimant on February 17, 2010. Claimant reported to Dr. Hammerberg that the
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stellate ganglion block provided her no relief. Dr. Hammerberg diagnosed a right facial contusion with

atypical facial pain and headache and adjustment disorder with mixed emotional features. Dr. Hammerberg

reviewed claimant’s brain MRI scan and determined claimant’s visual complaints were not related to brain

pathology or compression of the optic chiasm but might instead be from retinal damage to the right eye. Dr.

Hammerberg recommended referral of claimant to a retinal specialist.

14.  Dr. Zakaria referred claimant to Ophthalmologist Timmothy Ammons, M.D., who evaluated

claimant on April 30 and May 19, 2010. On April 30th, Dr. Ammons wrote:

Visual complaints – began several months after fall and minor trauma to the right side of the face – No

documented eye injury – No pathology seen.

15.  Dr. Ammons recommended a referral of claimant to Victoria S. Pelak, M.D., who is a Professor

of Neurology and Ophthalmology.

16.  Because of claimant’s complaints of decreased cognitive functioning, Dr. Zakaria referred

claimant to James H. Evans, Ph.D., for a battery of neuropsychological testing on August 27 and 30, 2010.

Based upon the results of testing, Dr. Evans concluded:

There is no measurable impairment of memory or attention and concentration and no impairment of

intellectual functioning.

[Claimant] is struggling emotionally and there may be a significant degree of psychological overlay
contributing to her  … symptoms.

No additional testing or serial testing is recommended at this time. [Claimant] is now some 15 months post-

injury and … her symptoms are relatively stable at this time.

(Emphasis added).

17.  Dr. Lund reevaluated claimant on August 18, 2010, and recommended a referral to Physiatrist

Miguel Castrejon, M.D., for pain management. Dr. Pelak evaluated claimant on September 7, 2010, for

complaints of visual problems associated with facial pain. Dr. Pelak later reviewed the brain MRI and

concluded that her aneurism was unrelated to her injury from falling but might have caused her to fall.

18.  Dr. Castrejon assumed primary responsibility for claimant’s medical care and evaluated her on

September 15, 2010. Dr. Castrejon noted claimant was seeing Dr. Evans for biofeedback and was seeing

Dr. Shockney. Dr. Castrejon reviewed claimant’s medication regimen and indicated he thought she was

approaching MMI for all components of her injury. Dr. Castrejon reevaluated claimant on October 27, 2010,

and continued to adjust her medications. Dr. Castrejon indicated he was waiting for the report from Dr. Pelak

before placing claimant at MMI.

19.  On January 3, 2011, Physiatrist Jutta Worwag, M.D., performed an independent medical

examination of claimant. The number one complaint claimant voiced to Dr. Worwag involved irritation,

agitation, and mood swings. Dr. Worwag noted claimant had fallen outside work for no obvious reason on

May 20, 2009.  Dr. Worwag questioned whether claimant’s unexplained fall was from encephalopathy related

to chronic alcoholism. Dr. Worwag also reviewed a surveillance DVD of claimant’s activities on December 26

and 27, 2010, and on January 2, 2011. Based upon her examination findings and review of surveillance, Dr.

Worwag recommended claimant return to regular duty work, without restrictions.

20.  Psychiatrist Robert E. Kleinman, M.D., also performed an independent psychiatric evaluation of

claimant on January 3, 2011. Dr. Kleinman diagnosed chronic preexisting depression.



STATE OF COLORADO

file:///C|/Users/marcelm/Desktop/March%20Orders.htm[4/27/2012 10:14:48 AM]

21.  Dr. Castrejon placed claimant at MMI as of January 26, 2011, noting her complaints had

stabilized with no significant complaints of flare ups. Claimant reported intermittent headaches and

occasional visual changes. Dr. Castrejon examined claimant’s left knee and found she had full range of

motion with minimal discomfort and sub-patellar crepitus. Dr. Castrejon’s diagnoses included left knee

contusion and abrasion, right shoulder contusion and strain, and facial contusion. Dr. Castrejon planned to

taper claimant off her narcotic analgesic medications. Dr. Castrejon authored a discharge summary on March

18, 2011.

22.  On April 18, 2011, insurer filed a Final Admission of Liability, showing it had paid some $38,000

in medical benefits and some $35,500 in temporary disability benefits. Insurer also admitted liability for

permanent partial disability benefits based upon the permanent impairment rating by Dr. Castrejon.

23.  Claimant requested that the Division of Workers' Compensation appoint a physician to perform

an independent medical examination (DIME). The division appointed Neurologist Edwin Healey, M.D., the

DIME physician.  Dr. Healey evaluated claimant on August 12, 2011, and determined she had not reached

MMI.  Dr. Healey’s determination regarding MMI is presumptively correct unless overcome by clear and

convincing evidence.

24.  Crediting his testimony, the Judge finds Dr. Healey determined claimant had not reached MMI

because she should undergo a nerve block to the infraorbital nerve.

There is clear evidence there is a significant psychological overly in [claimant’s] case.

However, my review of the medical records indicates that she never had the opportunity to undergo a right

infraorbital nerve block to determine if the infraorbital nerve is the primary pain generator for both her facial

pain and secondary vascular headaches.

(Emphasis added).

25.  Dr. Healey reasoned that claimant had direct trauma to the area innervated by the infraorbital

nerve and that, even though there was no evidence of decreased sensation or sensory nerve loss, claimant

complained of exquisite tenderness when Dr. Healey palpated that area. Dr. Healey testified:

[Claimant] never had the opportunity to undergo a right infraorbital nerve block to determine if the infraorbital

nerve is the primary pain generator both for her facial pain and secondary vascular headaches. The medical

records reveal that she had direct trauma over the infraorbital nerve, and, even though she does not have

any decreased sensation in the infraorbital nerve distribution, she is exquisitely tender to palpation over the

infraorbital with reproduction of her symptoms on even light palpation over the infraorbital nerve. Therefore,

an infraorbital nerve block is indicated to determine if this is her pain generator.

26.  Dr. Healey opined that the injection may be both diagnostic and therapeutic; it may either

relieve her facial pain or pinpoint additional treatment options. Although his report contains other

recommendations and concerns, Dr. Healey’s testimony shows that the need for the nerve block to the

infraorbital nerve is the reason he disagrees that claimant has reached MMI.

27.  Dr. Castrejon referred claimant to a new psychologist, David C. Hopkins, Ph.D., who practices

in the area of neuropsychology and rehabilitation psychology. Dr. Hopkins evaluated claimant on June 30,

2011, and administered psychological testing. Dr. Hopkins noted that claimant earlier had undergone

biofeedback and psychological counseling with Dr. Evans. Dr. Hopkins noted that claimant’s responses to

psychological testing suggest higher levels of depression, anxiety, and somatization:

Somatic symptoms seem to occupy a fair amount of her thinking and have more than likely taken on a life of

their own.
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28.  Dr. Hopkins recommended four to six verbal psychotherapy sessions with the goal of helping

her manage her anxiety and reduce her use Xanax to cope with anxiety.

29.  Dr. Castrejon referred claimant to Neurologist Laurence J. Adams, M.D., to evaluate Dr.

Healey’s treatment recommendations. Dr. Adams evaluated claimant on October 28, 2011. Claimant

described symptoms of pain on the right side of the face, beginning over the zygomatic arch on the right

side, radiating back to the area just lateral to the right eye. Claimant described a burning pain tender to touch

in this area. Claimant also complained that she was continuing to have intermittent headaches several times

a week, which are global, throbbing, and cause nausea and photophobia. Upon clinical examination, Dr.

Adams noted:

She is quite tender over the right side of the face. With the eye closed she does tend to wave a little bit more

than normal. The rest of her neurological examination is normal.

30.  Dr. Adams assessed right facial pain, perhaps with impingement of the zygomatic branch of the

maxillary division of the trigeminal nerve, possibly triggering migraine headaches. Dr. Adams recommended

a trial of modifying claimant’s pain medications before administering the injection recommended by Dr.

Healey.

31.  Following his examination of claimant on November 6, 2011, Dr. Castrejon reported that Dr.

Adams agreed with Dr. Healey’s recommendation to inject the infraorbital nerve but that insurer had denied

authorization for that procedure.

32.  Respondents referred claimant to Physiatrist Allison M. Fall, M.D., for an independent medical

examination on December 5, 2011. Dr. Fall thoroughly reviewed claimant’s medical record history, physically

examined claimant, and reviewed the surveillance DVD of claimant’s activities on December 26 and 27,

2010, and on January 2, 2011.  Dr. Fall disagrees with Dr. Healey’s determination that claimant has not

reached MMI. Dr. Fall wrote:

Dr. Healey per his report reviewed the medical records but did not place much credit on the treating

physician’s opinions regarding MMI. None of the recommendations he made would be expected to lead to

any long-term benefit in this patient with chronic pain with underlying psychological overlay. When there
is a significant component of psychological overlay, treatment for an organic or
physical source of pain is not going to benefit the patient, but will more likely further
perpetuate the chronic aberrant illness behavior.

33.  Dr. Fall explained that, during her physical examination of her, claimant reported subjective

tenderness to palpation of the entire area under her eye, an area that exceeded the distribution of the

infraorbital nerve. This physical examination finding persuaded Dr. Fall that claimant’s complaint of

tenderness to palpation was not focal and failed to show that the infraorbital nerve is a pain generator.

34.  Respondents showed it highly probable that Dr. Healey is incorrect in determining claimant has

not reached MMI until she receives the trial injection of the infraorbital nerve. Even Dr. Healey acknowledges

there is clear evidence that claimant’s complaints of symptoms likely are unreliable because of aspects of

significant psychological overly and somatization issues. While Dr. Healey’s physical examination led him to

believe claimant’s complaints of exquisite pain to palpation over the infraorbital nerve distribution, Dr. Fall

and Dr. Worwag found the opposite upon physical examination of claimant. The Judge infers that such

differences in physical examination findings led Dr. Lippert to opine that claimant’s atypical facial pain

complaints were nociceptive, and not due to nerve pain. This finding dissuaded Dr. Lippert from

administering an infraorbital nerve block as far back as December of 2009. The Judge thus is persuaded by

the opinion of Dr. Fall that, based upon the medical evidence and claimant’s history, a trial of an infraorbital

nerve block is more probably palliative treatment that may or may not address claimant’s complaints of pain.
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The Judge is persuaded that the trial of an infraorbital nerve block under these circumstances unlikely is

curative treatment and instead is treatment more likely to maintain claimant’s condition at MMI, if it helps at

all. Claimant thus reached MMI as determined by Dr. Castrejon on January 26, 2011.

35.  Claimant showed it more probably true than not that the trial infraorbital injection recommended

by Dr. Healey is reasonable and necessary to cure and relieve the effects of her injury. Like Dr. Healey, Dr.

Adams is a neurologist to whom Dr. Castrejon referred claimant for evaluation whether a trial injection of the

infraorbital nerve is reasonable and necessary. Dr. Adams concurred with Dr. Healey’s recommendation for

a trial injection of the infraorbital nerve. Dr. Castrejon relied upon the recommendation of Dr. Adams in

seeking authorization of the injection from insurer. Dr. Fall criticized Dr. Healey’s recommendation as

unsupported by the findings and opinions of claimant’s treating physicians. As found, Dr. Healey’s

recommendation is supported by recommendations of the treating neurologist, Dr. Adams, and by the

opinion of the primary treating physician, Dr. Castrejon. Based upon the opinion of Dr. Adams and Dr.

Castrejon, the Judge finds it more probably true that a trial injection of the infraorbital nerve is reasonably

necessary as a diagnostic and possibly therapeutic treatment to maintain claimant’s condition at MMI.

 

CONCLUSIONS OF LAW

Based upon the foregoing findings of fact, the Judge draws the following conclusions of law:

A.  Discussion of MMI:

Respondents argue they overcame Dr. Healey’s determination that claimant has not reached MMI by

clear and convincing evidence.  The Judge agrees.

 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et seq., C.R.S.

(2011), is to assure the quick and efficient delivery of disability and medical benefits to injured workers at a

reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), supra.  Claimant

shoulders the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-

101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a workers' compensation case must be interpreted neutrally, neither in favor of the rights

of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  

When determining credibility, the fact finder should consider, among other things, the consistency or

inconsistency of the witness's testimony and actions; the reasonableness or unreasonableness (probability

or improbability) of the testimony and actions; the motives of the witness; whether the testimony has been

contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d

1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its merits.  Section 8-43-

201, supra.  The Judge's factual findings concern only evidence that is dispositive of the issues involved; the

Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d

385 (Colo. App. 2000).

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a DIME physician

selected through the Division of Workers' Compensation shall only be overcome by clear and convincing

evidence. Clear and convincing evidence is highly probable and free from serious or substantial doubt, and

the party challenging the DIME physician's finding must produce evidence showing it highly probable the

DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A

fact or proposition has been proved by clear and convincing evidence if, considering all the evidence, the
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trier-of-fact finds it to be highly probable and free from serious or substantial doubt.  Metro Moving & Storage
Co. v. Gussert, supra.  A mere difference of opinion between physicians fails to constitute error that is highly

probable.  See, Gonzales v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).

 

            The Act defines maximum medical improvement as:

 

[A] point in time when any medically determinable physical or mental impairment as a result of injury has

become stable and when no further treatment is reasonably expected to improve the condition.  The
requirement for future medical maintenance which will not significantly improve the
condition or the possibility of improvement or deterioration resulting from the passage of time shall not
affect a finding of maximum medical improvement.  The possibility of improvement or

deterioration resulting from the passage of time alone shall not affect a finding of maximum medical

improvement.

 

(Emphasis added). Section 8-40-201(11.5), supra.

            Here, the Judge found respondents showed it highly probable that Dr. Healey is incorrect in

determining claimant has not reached MMI until she receives the trial injection of the infraorbital nerve.

Respondents thus overcame Dr. Healey’s determination that claimant has not reached MMI by clear and

convincing evidence.

The Judge credited the medical opinion of Dr. Fall in finding that a trial of an infraorbital nerve block is

more probably palliative treatment that may or may not address claimant’s complaints of pain. The Judge

was persuaded by the totality of the evidence that a trial of an infraorbital nerve block unlikely was curative

treatment and was instead treatment more likely to maintain claimant’s condition at MMI, if it helps at all.

The Judge concludes claimant reached MMI as determined by Dr. Castrejon on January 26, 2011.

B. Discussion of Infraorbital Nerve Block:

            Claimant argues she has proven by a preponderance of the evidence that the infraorbital nerve block

recommended by Dr. Healey is reasonably necessary to cure and relieve the condition of her injury. The

Judge agrees the infraorbital nerve block is reasonably necessary to maintain claimant’s condition at MMI.

            Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical supplies, crutches, and apparatus as

may reasonably be needed at the time of the injury … and thereafter during the disability to cure and relieve

the employee from the effects of the injury.

Respondents thus are liable for authorized medical treatment reasonably necessary to cure and relieve the

employee from the effects of the injury.  Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office,

797 P.2d 777 (Colo. App. 1990). The need for medical treatment may extend beyond the point of maximum

medical improvement where claimant requires periodic maintenance care to prevent further deterioration of

her physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).

            The Judge found claimant showed it more probably true than not that a trial infraorbital injection

recommended by Dr. Healey is reasonably necessary to maintain claimant’s condition at MMI.  Claimant thus

proved by a preponderance of the evidence that a trial of an infraorbital nerve block is reasonably necessary

as Grover-type medical treatment.

            The Judge concludes insurer should pay, pursuant to fee schedule, for a trial infraorbital injection by

Dr. Adams.
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ORDER

            Based upon the foregoing findings of fact and conclusions of law, the Judge enters the

following order:

            1.         Claimant reached MMI as determined by Dr. Castrejon on January 26, 2011.

2.         Insurer shall pay, pursuant to fee schedule, for a trial infraorbital injection by Dr. Adams as

Grover-type medical treatment to maintain claimant’s condition at MMI.

3.         Issues involving permanent partial or permanent total disability benefits are reserved to the

parties for future determination.

4.         If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a petition to review form at:
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  _March 28, 2012__

Michael E. Harr,

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-834-841-01

ISSUES

                      The issues for determination are (1) whether Respondents have proven by clear and convincing

evidence that the Division Independent Medical Evaluation (“DIME”) physician’s opinion that Claimant’s left

shoulder symptomatology is causally related to his August 16, 2010, admitted industrial injury is in error; and,

(2) whether Claimant is entitled to the resumption of temporary total disability benefits from March 30, 2011,

ongoing. 

FINDINGS OF FACT

1.     Claimant is 54 years of age.

2.      Prior to Claimant’s admitted industrial injury of August 16, 2010, Claimant had worked solely for

Employer for 18 years in the position of a pickup and delivery driver, a hostler and as a dock worker.

3.      Prior to Claimant’s admitted industrial injury of August 16, 2010, Claimant had no limitations,
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symptoms, or any other physical problems with his left upper extremity.

4.      On August 16, 2010, Claimant was, in the course and scope of his employment as a dock

worker loading and unloading trailers for Employer, when he lifted a box that weighed 50 to 60 pounds over a

skid at chest level.  Claimant heard a pop in his left elbow and quickly noted discomfort with pain running

from the mid-portion of his elbow into his left hand.  Claimant had difficulty lifting his entire left arm due to his

pain level. 

5.      On August 17, 2010, Claimant was evaluated by the authorized treating physician, Dr. Annu

Ramaswamy, who diagnosed the left elbow injury, a possible bicep tendon tear, sent Claimant out to a Kavi

Sachar, M.D., for evaluation, and placed Claimant’s left arm in a sling for immobilization and support.

6      On August 25, 2010, Claimant was evaluated by Dr. Sachar who concluded that Claimant had

suffered a left distal biceps tendon rupture and who found upon examination that Claimant’s left “[s]houlder is

nontender with full motion.”  See Claimant’s Submission Tab 7, BS 44.

7.      On August 26, 2010 Claimant underwent a left distal biceps tendon repair, as a result of his

admitted left upper extremity injury, and immediately prior to surgery, the nurse physician performed a

musculoskeletal evaluation, where she also found “shoulder nontender with full motion.”  See Claimant’s

Submission Tab 7, BS 51.

8.      Following Claimant’s surgery, Claimant’s left upper extremity was immobilized for a period of

approximately eight weeks. 

9.      On November 4, 2010, Claimant commenced physical therapy after having his cast removed.  At

Claimant’s initial therapy evaluation he complained of “sharp, shooting pains in the elbow that went up to the

left shoulder, “ and stated that “[h]e might have overdone yesterday when he had pain in his shoulder as

well.”  See Claimant’s Submission Tab 8, BS 58-59.  Claimant credibly testified that the physical therapy

aggravated his left shoulder.

10.      On December 1, 2010, as part of the recovery and treatment for his left elbow surgery,

Claimant was evaluated by Dr. Kavi Sachar who noted that Claimant’s “primary complaint is of shoulder

pain.  He states that he has starting working in therapy.”  See Claimant’s Submission Tab 7, BS 57. 

Claimant was discharged by Dr. Sachar as it related to his left elbow and Dr. Sachar deferred left shoulder

treatment to Dr. Ramaswamy.

11.      On December 7, 2010, Claimant reported to Dr. Ramaswamy that approximately one to two

weeks prior to his December 7th visit, he had begun noticing left shoulder discomfort.  See Claimant’s

Submission Tab 6, BS 27.  At that evaluation, Claimant complained of difficulty “lying on the shoulder and

really has a difficult time moving the shoulder at this point.”  See Claimant’s Submission Tab 6, BS 27. 

12.      Claimant credibly testified that after he was removed from his cast from his left elbow surgery,

he was not performing work for any other individuals. 

13.      After December 7, 2010, Claimant continued to complain of left shoulder pain rating at times on

a scale of 7-8/10, continued to complain that he could not lie on his shoulder, and Claimant was eventually

referred by Dr. Ramaswamy to Michael S. Hewitt, M.D., who requested an MRI.  See  Claimant’s Submission

Tab 6, BS 29.

14.      On December 13, 2010, Dr. Ramaswamy’s neurological examination revealed “weakness in

the rotator cuff mechanism and impingement signs are positive.”  See Claimant’s Submission Tab 6, BS 29.

15.      On January 11, 2011, Claimant underwent an MRI of his left shoulder, where it was determined
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that he had “rotator cuff tendinosis . . . . a moderate sized full thickness tear of the distal supraspinatus

tendon and there was some restriction of the tendon.”  See Claimant’s Submission Tab 6, BS 33.

16.     At hearing, Claimant testified consistently with his medical records that the pain started in the

left shoulder after his left biceps repair, that he now does not have full range of motion, and that he had no

shoulder problems in 18 years of working for Employer.  Respondents retained Scott Primack, D.O., who

testified that Claimant had no evidence of left shoulder pathology prior to his admitted left elbow injury.

17.      On January 27, 2011, Claimant was evaluated by Dr. Hewitt for the second time, where

Claimant continued to complain of “persistent pain and decreased range of motion in the [left] shoulder.”

 See Claimant’s Submission Tab 9, BS 62.  Dr. Hewitt opined that the treatment options for a rotator cuff tear

with underlying adhesive capsulitis included doing “nothing, physical therapy, cortisone injection and finally

surgical repair.”  Id.

18.      On February 7, 2011, Claimant was diagnosed with a “frozen shoulder due to immobilization of

his left elbow surgery and elbow condition,” which was concurred in by Dr. Ramaswamy and Dr. Michael

Hewitt.  See Claimant’s Submission Tab 6, BS 36-37. 

19.     On February 7, 2011, Claimant returned to ATP Ramaswamy who opined as follows:

Thirty minutes were spent with [Claimant] discussing his condition, especially causality at this time.  I

explained to him that Dr. Hewitt recommended a steroid injection and physical therapy for frozen shoulder

but I explained to [Claimant] that the steroid injection would not treat the rotator cuff tear and physical

therapy could worsen the rotator cuff tear.  Therefore, the patient would require definitive treatment for the

rotator cuff tear (surgery) before further treatment could occur for the adhesive capsulitis.

See Claimant’s Submission Tab 6, BS 38.

20.     Respondents’ expert Dr. Primack opined that “Claimant’s rotator cuff tear either became

symptomatic or occurred sometime after the distal biceps repair,” but he could not give a basis or

explanation as to how Claimant’s rotator cuff became torn or when it became torn.

21.      Dr. Primack credibly testified that Claimant had no shoulder pathology prior to his left elbow

surgery and, in fact, had full range of motion based on the medical records he reviewed from Dr. Kavi

Sachar’s evaluation prior to left elbow surgery.

22.      At hearing, Claimant testified that his left shoulder pathology occurred during physical therapy

and, in the alternative, if it did not occur during physical therapy, that rotator cuff surgery was required prior

to treatment for the adhesive capsulitis based on the medical report authored by Dr. Ramaswamy on

February 7, 2011, and, thus, the rotator cuff needed to be repaired first and prior to performing any treatment

for the adhesive capsulitis.

23.      On March 6, 2011, Respondents requested Dr. Primack to perform a record review of the case

and Dr. Primack gave the opinion:

I have reviewed the notes.  I do not have the MRI studies.  Based upon the mechanism of injury and

the pathology, the patient’s adhesive capsulitis would be considered work-related.  Note that the adhesive

capsulitis can occur with immobilization.  The left upper extremity was immobilized.  Thus, the left shoulder

adhesive capsulitis will be causally related to the immobilization secondary to the elbow injury.

• • •

However, if he does require manipulation under anesthesia or treatment for the left shoulder adhesive
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capsulitis this would be considered work-related.

See Claimant’s Submission Tab 10, BS 63.

24.      On March 30, 2011, Claimant was released at maximum medical improvement (“MMI”) by Dr.

Ramaswamy who opined that he could not state that physical therapy or treatments for Claimant’s elbow led

to the significant left rotator cuff tear.  See Claimant’s Submission Tab 6, BS 40.

25.      After Claimant was placed at maximum medical improvement, he underwent an independent

medical evaluation with John Aschberger, M.D., the Division selected independent medical evaluator

(“DIME”).  The State DIME opined on October 4, 2011, that:

[Claimant] has been working as a dockworker for 18 years.  He has had no limitations or deficit

regarding the left upper extremity per his report today.  There are no apparent issues regarding loss of work

or limitations for the arm.  While I am suspicious that the rotator cuff pathology is unrelated to the biceps

tendon injury, it is clear that the left shoulder symptomatology developed after his work-related injury.  While

the pathological findings may not be related to the initial event, the left shoulder symptomatology likely

developed as part of the rehabilitation process for the left elbow.  If not for the left elbow injury [Claimant] 

potentially would have continued working without limitation due to any left shoulder abnormality.  I would

consider treatment for the left shoulder as Workers’ Compensation-related and thus [Claimant] is not

currently at maximum medical improvement, if surgery is a reasonable option for him and if he would elect to

proceed.  If he is a nonsurgical candidate, he likely is at maximum medical improvement.  [Claimant] did

receive some treatment with physical therapy for the shoulder and has been limited in terms of improvement

due to the rotator cuff deficit and associated pain.

If surgery is offered and [Claimant] elects to proceed, he will not be at maximum medical

improvement.  He will undergo a postop course of rehabilitation, with rotator cuff repair and rehabilitation

anticipated at 4 to 6 months.  [Claimant] likely will require permanent restrictions.

See Claimant’s Submission Tab 3, BS 8.

26.      At hearing, Claimant credibly testified that he wishes to undergo shoulder surgery to improve

his left shoulder condition, and to undergo the adhesive capsulitis treatment.

27.     Of note in the DIME report, the DIME opined that “[i]f there are indications that [Claimant]

suffered limitations or irritation of the left shoulder prior to his reported Workers’ Compensation injury of

08/16/10, that may affect my opinions as expressed today.”  Id. 

28.      Both Claimant and Dr. Primack credibly testified there are no medical records, or any records to

reflect that Claimant had any symptoms, limitations or irritations in his left shoulder prior to his injury of

August 16, 2010.  In fact the record is clear that Claimant worked for Employer for 18 years having no left

shoulder problems.

29.      Claimant suffered a non-industrial injury in April of 2011, which affected his right upper

extremity.  There was no persuasive evidence given at hearing that the non-industrial injury of April 2011

affected or included Claimant’s left upper extremity.

30.      Dr. Primack, who testified at hearing that it is possible to tear a rotator cuff during physical

therapy, could not give a cause as to the left shoulder tear suffered by Claimant other than to say that it was

first discovered after his left elbow surgery of August 26, 2010 and that he would not have had full range of

motion in the left shoulder if the rotator tear had been present prior to surgery.  This testimony does not

satisfy the clear and convincing standard.
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31.      Claimant credibly testified he has earned no wages since release at maximum medical

improvement and has been on permanent restrictions from ATP Ramaswamy of no lifting or carrying more

than 20 pounds since his release on March 30, 2011.  Claimant’s testimony is consistent with the medical

record authored by Dr. Ramaswamy at MMI.  See Claimant’s Submission Tab 6, BS 41.

32.      Claimant’s restrictions are the basis for Employer not permitting him to return to work.  Claimant

remains an employee of the Employer.

33.      Any determination concerning other issues is premature at this time, as a matter of fact.

 

CONCLUSIONS OF LAW

A.      The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has

the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S. 

A preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts

in a Workers’ Compensation case are not interpreted liberally in favor of either the rights of the injured

worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided

on its merits.  Section 8-43-201, C.R.S.

B.      The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

Overcoming DIME

C.     Section 8-42-101(3.7) mandates that physicians rate an injured workers’ impairments using the

AMA Guides: “On and after July 1, 1991, all physical impairment ratings used under articles 40 and 47 of this

title shall be based on the revised third edition of the ‘American Medical Association Guides to the Evaluation

of Permanent Impairment”, in effect as of July 1, 1991.” Id.

D.     Further, a DIME’s findings concerning medical impairment are binding unless overcome by clear

and convincing evidence.  Section 8-42-107(8)(b)(III), C.R.S.; Cordova v. Indus. Claim Appeals Office, 55

P.3d 186-90, 189 (Colo. App. 2002); and Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo.

App. 1995).

E.      Clear and convincing evidence means “evidence which is stronger than a mere ‘preponderance’;

it is evidence that his highly probable and free from serious and substantial doubt.”  Metro Moving & Storage
Co v. Gussert, supra, 914 P.2d at 414 (citing CJI-Civ. 3d 3:2 (1988); DiLeo v. Kotlnow, 200 Colo. 119, 613

P.2d 318 (1980)).  Therefore, the party challenging a DIME’s  conclusion must demonstrate that it is “highly

probable” that the DIME’s impairment rating or maximum medical improvement  (MMI) finding is incorrect. 

Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 1998)(citing Metro Moving &
Storage Co. v. Gussert, supra).  A party has met the burden or established that a DIME’s impairment rating is

incorrect only upon demonstrating that the evidence contradicting the DIME is “unmistakable and free from

serious or substantial doubt.”  Leming v. Indus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App.

2002)(citing DiLeo v. Koltnow, supra).

F.      The enhanced burden of proof reflects an underlying assumption that the DIME, having been
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selected by an independent and unbiased tribunal, will provide a more reliable medical opinion.  Qual-Med,
Inc. v. Industrial Claim Appeals Office, supra.  Since the DIME physician is required to identify and evaluate

all losses and restrictions which result from the industrial injury as part of the diagnostic assessments

process, the DIME physician’s opinion regarding causation of those losses and restrictions is subject to the

same enhanced burden of proof.  Qual-Med, Inc. v. Industrial Claim Appeals Office, supra.  Thus, it is well

established that the DIME’s opinion concerning the cause of the Claimant’s need for additional treatment is

an inherent part of the physician’s determination.  See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961

P.2d 590 (Colo. App. 1998); Egan v. Industrial Claim Appeals Office, 971 P.2d 664 (Colo. App. 1998). 

Consequently, the DIME’s determination of causation is binding unless overcome by clear and convincing

evidence.

G.      In this case, the DIME physician has clearly set forth that it is his opinion that Claimant’s left

shoulder symptomology developed after his work related injury and “likely developed as part of the

rehabilitation process for the left elbow.”  In fact, the DIME physician went on to further state “if not for the left

elbow injury, [Claimant] potentially would have continued working without limitations due to any left shoulder

abnormality.”  See Claimant’s Submission Tab 3, BS 8.  

H.      To overcome the DIME doctor’s opinion, Respondents were required to present clear and

convincing evidence.  Respondents have not met this burden through Dr. Primack’s testimonial use of

speculation.  They were required to produce evidence which showed that it is highly probable that the DIME

physician’s opinion of causation is incorrect.  They failed to meet this burden.  See e. q. Tinker v. Jefferson
County School, W.C. #4-174-632 (ICAO, March 18, 1998).  Dr. Primack’s testimony that the rotator cuff tear

could have occurred at home is clearly speculation.

I.      As found, Respondents have failed to present evidence which demonstrates that it is highly

probable that the DIME’s conclusions are incorrect.  In the absence of such clear and convincing evidence,

the DIME’s findings are binding.  See Section 8-42-107(8)(c), C.R.S., (2000); Qual-Med, Inc. v. Industrial
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).

J.      Respondents have failed to prove by clear and convincing evidence that the DIME’s opinion of

causation as to the Claimant’s left shoulder and the DIME’s finding of “not at maximum medical

improvement” was in error.

Temporary Total Disability

K.      Claimant was unable to return to his usual job after placement at maximum medical

improvement on March 30, 2011, for his August 16, 2010, admitted industrial injury due to the effects of his

industrial injury; and, consequently, Claimant is “disabled” under Section 8-42-105, C.R.S., and is entitled to

temporary total disability (“TTD”) benefits subject to the applicable offsets.  Culver v. Ace Electric, 971 P.2d

641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office,

June 11, 1999.)

L.      Claimant is entitled to the resumption of TTD benefits beginning March 30, 2011, when Dr.

Ramaswamy placed Claimant at MMI, and assigned him a permanent restriction of 20 pounds which

prevented Claimant from returning to his job with Employer. 

M.     As a matter of law, any determinations concerning other issues are premature.

ORDER

            It is therefore ordered that:

a.     Respondents have failed to prove by clear and convincing evidence that the opinions of the DIME
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physician on Claimant’s left shoulder symptomology and the need for treatment are in error.

b.     Claimant is not at maximum medical improvement.

c.      Claimant’s admitted industrial injury and treatment recommended by Dr. Hewitt for the left

shoulder, including but not limited to rotator cuff repair and treatment for adhesive capsulitis, are found

reasonable, necessary, related and are authorized.

d.      Claimant is entitled to the resumption of temporary total disability benefits from March 30, 2011,

ongoing.

e.      Respondent shall pay to Claimant interest at the rate of 8% per annum on all amounts of

compensation not paid when due.

f.      Any issues not determined in this decision are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 28, 2012

 

Barbara S. Henk

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 4-704-763

ISSUES

1.         Whether Respondents have produced clear and convincing evidence to overcome the Division

Independent Medical Examination (DIME) opinion of Darrel S. Quick, M.D. that Claimant sustained a 30%

whole person impairment rating.

2.         Whether Claimant has proven by a preponderance of the evidence that she is incapable of

earning any wages and is entitled to receive Permanent Total Disability (PTD) benefits as a result of the

industrial injuries she sustained during the course and scope of her employment with Employer on October

30, 2006.

3.         Whether Claimant has presented substantial evidence to support a determination that future

medical treatment will be reasonably necessary to relieve the effects of her industrial injuries or prevent

further deterioration of her condition pursuant to Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988).
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4.         A determination of Claimant’s Average Weekly Wage (AWW).

5.         Whether Claimant is entitled to a disfigurement award pursuant to §8-42-108, C.R.S.

FINDINGS OF FACT

            1.         Claimant worked for Employer as a maintenance supervisor.  Her job duties involved

supervising 15-18 employees, troubleshooting equipment and maintaining a log for the following shift. 

Claimant worked six to seven days per week for a total of approximately 65 hours each week.  On October

30, 2006 Claimant suffered admitted industrial injuries during the course and scope of her employment with

Employer.  Two commercial elevator doors slammed into Claimant’s facial region, the back of her head and

the back of her neck.  She suffered a broken nose, two facial lacerations and broken teeth.  Claimant was 44

years old on the date of the incident.

            2.         Claimant visited the Emergency Room at Longmont United Hospital.  She did not report a loss

of consciousness.  Emergency room physicians concluded that Claimant did not suffer a brain injury as a

result of the accident.  She underwent several hours of exams, received treatment and was released from

the hospital.  Claimant returned to regular employment three days after the accident.

            3.         Claimant suffered from pre-existing psychological issues including panic attacks and

depression beginning in approximately 1999.  In July of 2004 Claimant visited psychiatrist Harris R. Jensen,

M.D.  She reported a number of symptoms that included depression, panic attacks, nausea, headaches,

confusion, racing thoughts and pain in her arms.  Claimant noted a time when she was not taking

antidepressant Paxil but resumed the medication in June 2006.  She continued to obtain treatment from Dr.

Jensen until her October 30, 2006 industrial injuries. 

            4.         On November 1, 2006 Claimant visited Linda A. Mitchell, M.D. for an evaluation.  Claimant

reported pain in her nose, teeth, jaw and neck.  She also mentioned headaches and memory loss.  Dr.

Mitchell diagnosed Claimant with a closed head injury, dental and nasal fractures, a cervical strain,

“personality traits or coping style affecting rehabilitation” and somatoform disorder.

            5.         Claimant continued to work for Employer for approximately 60 hours each week until

December 6, 2006.  However, Claimant began reporting severe headaches and increased psychological

issues.  Dr. Mitchell thus restricted Claimant to sedentary duty employment.  She also referred Claimant to

clinical psychologist Ron Carbaugh, Psy.D. for an evaluation.

            6.         On December 15, 2006 Claimant visited Dr. Carbaugh for an examination.  Dr. Carbaugh

determined that it was “fairly likely that psychological symptoms will interfere with physical pain treatment.” 

He summarized that Claimant’s “overall clinical presentation, including her psychometric testing, suggests

that anxiety is unequivocally a contributing factor to her ongoing physical complaints.”  Dr. Carbaugh did not

find any evidence that Claimant had suffered a brain injury and did not attribute her cognitive deficits to post

concussive syndrome.

            7.         During January 2007 Claimant returned to her personal psychiatrist Dr. Jensen.  On January

25, 2007 Dr. Jensen restricted Claimant from working because she was “disabled 100%, unable to work in

any way, due to depression and pain.”  Claimant took FMLA leave from Employer.

            8.         Dr. Mitchell referred Claimant to Gregory A. Thwaites, PhD. for a neuropsychological

evaluation.  Dr. Thwaites concluded that Claimant’s test scores suggested response bias.  He did not

diagnose Claimant with a concussion and cautioned other medical providers to rely on objective medical

records for a diagnosis.
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            9.         On May 28, 2007 Claimant underwent an independent medical examination with psychiatrist

Stephen A. Moe, M.D.  Dr. Moe determined that there was insufficient evidence to conclude that Claimant

sustained a mild traumatic brain injury as a result of her work accident on October 30, 2006.  He explained

that Claimant’s failure to improve, development of new symptoms and excessive adoption of the illness role

suggested that non-injury factors made a significant contribution to her condition.  Dr. Moe determined that

Claimant’s complaints were more likely caused by somatoform disorder and the intentional exaggeration of

symptoms.

            10.       On September 14, 2007 Claimant visited Authorized Treating Physician (ATP) Scott

Hompland, M.D. for an examination.  He sought to reduce Claimant’s oxycodone and noted that she was

“essentially approaching [Maximum Medical Improvement] MMI.”  Nevertheless, Claimant continued to

receive extensive medical treatment that included physical therapy, a nerve block trial, dental work and an

opioid medication trial.  She also underwent a C5-C6 disc arthroplasty procedure in October of 2008.

            11.       On December 10, 2010 Claimant underwent an 18-month DIME with Darrel S. Quick, M.D.  He

concluded that Claimant had not reached MMI because she required further evaluation for cervical

myelopathy with secondary neurogenic bladder as a result of her cervical injury.

            12.       Claimant underwent a cervical MRI that did not reveal cervical myelopathy.  On March 23,

2011 Dr. Quick thus performed a follow-up DIME.  He determined that Claimant had reached MMI on

February 4, 2011.  Dr. Quick found that Claimant did not sustain a traumatic brain injury and as result any

headaches or cognitive impairment that she reported was not caused by her head injury.  Dr. Quick also

determined that Claimant’s bladder problems were not related to her work injury.  He declined to provide

impairment ratings for Claimant’s right upper extremity, thoracic spine and lower back.

            13.       Dr. Quick assigned Claimant a 30% whole person impairment rating.  The rating consisted of

22% for the cervical spine.  The cervical spine impairment was divided into 10% pursuant to Table 53 of the

AMA Guides and 13% for range of motion deficits.  Dr. Quick also assigned a 3% rating for psychiatric

impairment based on Claimant’s continued use of psychotropic medications.  He also concluded that

Claimant warranted a 3% rating for occipital neuralgia and a 5% impairment for TMJ disorders.

            14.       On June 1, 2011 Claimant underwent a Functional Capacity Evaluation (FCE).  The report

specified that Claimant was positive on three out of four inappropriate illness behavior profiles.  The report

concluded that Claimant could perform light duty work.  It specified that she could occasionally lift 20 pounds,

frequently lift 10 pounds, occasionally reach, occasionally grasp, occasionally pinch and occasionally

push/pull up to 60 pounds.

            15.       On August 23, 2011 Claimant underwent an independent medical examination with Lawrence

Lesnak, M.D.  Dr. Lesnak also testified through an evidentiary deposition in this matter.  He concluded that

Claimant did not suffer a traumatic brain injury as a result of her October 30, 2006 industrial accident.  Dr.

Lesnak explained that Claimant suffered from pre-existing psychiatric disorders but they were not

aggravated as a result of her work incident.  He instead diagnosed Claimant with a somatoform disorder

because her subjective complaints could not be objectively verified.  Dr. Lesnak also commented that

Claimant suffered dental problems/TMJ as a result of her work accident.  However, after significant treatment

her conditions had resolved.

            16.       Dr. Lesnak assigned Claimant a 9% whole person impairment rating for her neck pursuant to

Table 53 of the AMA Guides.  However, he declined to assign an impairment rating for range of motion

deficits because Claimant did not participate in range of motion testing.  Dr. Lesnak specifically remarked

that “clearly in the AMA guidelines, if range of motion is limited by the patient's pain, fear of pain, or

neuromuscular inhibition or poor effort, they -- it specifically says the range-of-motion measurements cannot

be utilized for the purpose of calculating an impairment rating.”
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            17.       Regarding Claimant’s complaints of occipital and suboccipital/ facial pains, Dr. Lesnak

provided a 0% impairment rating.  He explained:

given the fact that [Claimant] had a negative response to peripheral nerve stimulation and has failed to

improve with multiple injection trials directed at her occipital/suboccipital regions, it is quite clear that her

occipital/suboccipital symptoms are not stemming from involvement of the occipital nerve branches/occipital

neuralgia.  Thus, Dr. Quick’s opinion that the patient qualified for a separate 3% impairment for post

traumatic occipital neuralgia is incorrect. 

            18.       Dr. Lesnak assigned Claimant physical restrictions because of her neck injury.  He explained

that she could perform activities in the light/medium work category for up to eight hours each day for five

days per week.  Dr. Lesnak also commented that Claimant should be weaned off of her narcotic medications

because they were not improving her functional status.

            19.       On September 9, 2011 and January 19, 2012 the parties conducted the evidentiary deposition

of Dr. Hompland.  He stated that Claimant could not work eight hours each day for 40 hours per week in

even a sedentary job classification.  Dr. Hompland noted that his medical specialties are in the areas of

physical medicine and rehabilitation as well as pain management, addiction medicine and anesthesiology. 

However, he acknowledged that he is not an expert in brain injuries, dental issues or psychiatric issues.  He

deferred to Dr. Jensen’s opinion that Claimant’s pain and pre-existing anxiety condition were interacting in a

negative and circular manner.  Dr. Hompland noted that his role was limited to managing Claimant’s pain

medications.

            20.       On January 18, 2012 vocational expert Gail Pickett testified through an evidentiary deposition

in this matter.  She concluded that Claimant could not earn wages in any capacity.  Ms. Pickett considered

Claimant’s work restrictions as determined by the FCE and the mental limitations imposed by Dr. Jensen. 

However, she determined that Claimant’s pain was the most disabling aspect of her condition.  Ms. Pickett

noted that, because Claimant is sometimes confined to her bed for days, employers would not tolerate her

frequent absenteeism.  She commented that the work restrictions imposed by Dr. Lesnak were not

appropriate because he was not a treating physician.  He also failed to consider the restrictions assigned by

doctors Hompland and Jensen.

            21.       Dr. Moe testified at the hearing in this matter.  He explained that Claimant did not suffer a

traumatic brain injury as a result of her October 30, 2006 work accident.  He remarked that Claimant’s

delayed recovery, onset of new symptoms and inconsistent illness behaviors were not accounted for by her

physical injuries.  Dr. Moe specifically noted that, although Claimant had received five years of medical

treatment, her condition was presently worse than it had been in November 2006.  He thus concluded that

Claimant’s subjective reports were unreliable and medical providers should therefore rely on objective

medical evidence in treating Claimant.  Dr. Moe summarized that Claimant’s anxiety and pain were

intersecting in a circular manner to send Claimant into a downward spiral.

22.       Dr. Moe determined that Claimant was capable of returning to work in some capacity because

she possesses many preserved capabilities.  He explained:

in returning to work, after, as you said, missing three days and -- and resuming a supervisory job, and

working 10 hours a day, I accept that that may have exceeded her capabilities at the time.  It may have been

a strain on her.  But it -- it -- at the same time it suggests a lot of preserved capabilities, and it -- I -- I think, in

trying to understand what's going on here, we need to explain how we have not been able to get her to use

those preserved capabilities to resume work in some capacity, perhaps something much less demanding

than 70 hours a week in a supervisory capacity.

Dr. Moe testified that the "die was cast" when he examined Claimant just months after the work injury. 
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Specifically, he remarked that Claimant was exaggerating her symptoms at that time and had decided she

would never be able to work.          

23.       Vocational expert Katie Montoya testified at the hearing in this matter.  On August 29, 2011

she had performed a vocational evaluation of Claimant.  Ms. Montoya relied on the physical restrictions

assigned by Dr. Lesnak and the results of the FCE in concluding that Claimant could work in the light to

medium category.

            24.       Ms. Montoya determined that Claimant had a reasonable base of transferrable skills.  Claimant

has a college degree and graduated with honors.  Additionally, she has significant job experience that

included working as a shipping and inventory supply manager.  Claimant was required to perform computer

work and to supervise people.  She performed computer maintenance for Employer and went on to become

the second shift maintenance supervisor for the entire plant.

            25.       Based on her vocational research, her expertise and Claimant’s vocational profile, Ms.

Montoya found that Claimant could maintain employment in inventory positions, supervisory positions, the

production field and maintenance.  In addition, Claimant could perform unskilled work such as cashier,

counter attendant and food service that would all fall within the work restrictions provided by Dr. Lesnak.  In

considering the work restrictions delineated in the FCE, Ms. Montoya determined that Claimant could obtain

employment but in more limited positions in the light duty category.  Ms. Montoya acknowledged that, if she

relied on the restrictions of Dr. Jensen that Claimant was simply unable to work or Dr. Hompland, who relied

on Claimant’s subjective reports, then Claimant was unable to earn any wages in any capacity.

            26.       Claimant testified at the hearing in this matter.  She explained that she suffers constant

headaches that escalate into severe, debilitating headaches lasting for days at a time.  Minimal physical

activity, extended use of her jaw, driving, inclement or changing weather, stress and minimal computer work

trigger the debilitating headaches.  Claimant remarked that in order to manage her severe headaches she

takes strong narcotic medication that prevents her from driving.  She also noted that she requires sleep

medication because of her pain.  However, because of her sleep difficulties, her body eventually becomes

overwhelmed and she remains in bed for approximately three to five days.  Claimant also explained that

since she reached MMI she has unsuccessfully attempted to obtain employment.

27.       Respondents have failed to produce clear and convincing evidence to overcome the DIME

opinion of Dr. Quick.  Dr. Quick determined that Claimant had reached MMI on February 4, 2011.  He

assigned Claimant a 30% whole person impairment rating.  The rating consisted of 22% for the cervical

spine.  The cervical spine impairment was divided into 10% pursuant to Table 53 of the AMA Guides and

13% for range of motion deficits.  Dr. Quick also assigned a 3% rating for psychiatric impairment based on

Claimant’s continued use of psychotropic medications.  He also concluded that Claimant warranted a 3%

rating for occipital neuralgia and a 5% impairment for TMJ disorders.  Dr. Quick declined to provide an

impairment rating for Claimant’s right upper extremity, thoracic spine or lower back.

28.       In contrast, Dr. Lesnak assigned Claimant a 9% whole person impairment rating for her neck

pursuant to Table 53 of the AMA Guides.  However, he declined to assign an impairment rating for range of

motion deficits because Claimant did not participate in range of motion testing.  Dr. Lesnak did not assign a

permanent impairment rating for Claimant’s complaints of occipital and suboccipital/ facial pains because of

her negative response to treatment.  Moreover, Dr. Lesnak remarked that Claimant did not warrant any

impairment rating for her dental or TMJ issues because her problems had resolved with extensive dental

treatment.  Finally, Dr. Lesnak explained that, although Claimant suffered from pre-existing psychiatric

disorders, they were not aggravated as a result of her work incident.

29.       Although Dr. Lesnak declined to assign an impairment rating for Claimant’s range of motion

deficits because she did not participate in range of motion testing, Dr. Quick conducted valid range of motion
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testing on Claimant’s cervical spine and assigned a 13% impairment rating.  Regarding Claimant’s

dental/TMJ condition, mental impairment and occipital neuralgia, Dr. Lesnak simply disagreed with Dr. Quick

that Claimant warranted an impairment rating for the conditions.  Dr. Quick did not misapply the AMA Guides

or otherwise incorrectly assign impairment ratings.  However, the mere difference of opinion does not

constitute unmistakable evidence establishing that Dr. Quick’s impairment determinations are incorrect. 

Accordingly, Claimant suffered a 30% whole person permanent impairment as a result of her October 30,

2006 industrial injuries.

30.       Claimant has failed to demonstrate that it is more probably true than not that she is incapable

of earning any wages in the same or other employment as a result of her October 30, 2006 industrial

injuries.  The record reveals that employment exists that is reasonably available to Claimant under her

particular circumstances.  Initially, Claimant continued to work for Employer after her industrial injuries for

approximately 60 hours each week until December 6, 2006.  Claimant was then restricted to working 40

hours per week until January 2007.  More importantly, vocational expert Ms. Montoya relied on the physical

restrictions assigned by Dr. Lesnak and the results of the FCE in concluding that Claimant could work in the

light to medium category.  Ms. Montoya determined that Claimant had a reasonable base of transferrable

skills.  Claimant has a college degree and graduated with honors.  Additionally, she has significant job

experience including working as a shipping and inventory supply manager.  Based on her vocational

research, expertise and Claimant’s vocational profile, Ms. Montoya found that Claimant could maintain

employment in inventory positions, supervisory positions, the production field and maintenance.  In addition,

Claimant could perform unskilled work such as cashier, counter attendant and food service that would all fall

within the work restrictions provided by Dr. Lesnak.  In considering the work restrictions delineated in the

FCE, Ms. Montoya determined that Claimant could obtain employment but in more limited positions in the

light duty category.  Furthermore, Dr. Moe persuasively concluded that, although Claimant had received five

years of medical treatment her condition was presently worse than it had been in November 2006.  He thus

determined that Claimant’s subjective reports were unreliable and that medical providers should therefore

rely on objective medical evidence in treating Claimant.  Based on the objective medical evidence Dr. Moe

explained that Claimant was capable of returning to work in some capacity because she possesses many

preserved capabilities.

31.       In contrast, vocational expert Ms. Pickett concluded that Claimant could not earn wages in any

capacity.  She considered Claimant’s work restrictions as determined by the FCE and the mental limitations

imposed by Dr. Jensen.  She determined that Claimant’s subjective pain complaints were the most disabling

aspect of her condition.  However, Ms. Pickett’s reliance on the work restrictions of doctors Jensen and

Hompland was misplaced.  On January 25, 2007 Dr. Jensen restricted Claimant from working because she

was “disabled 100%, unable to work in any way, due to depression and pain.”  Dr. Hompland stated that

Claimant could not work eight hours each day for 40 hours per week in even a sedentary job classification. 

He relied on Claimant’s subjective reports and deferred to Dr. Jensen’s opinion regarding Claimant’s

psychological condition.  However, the overwhelming psychiatric evidence suggests that Claimant’s

subjective reports are not reliable.  Dr. Thwaites concluded that Claimant’s test scores suggested response

bias.  He did not diagnose Claimant with a concussion and cautioned other medical providers to rely on

objective medical records for a diagnosis.  Dr. Carbaugh did not find any evidence that Claimant had

suffered a brain injury and did not attribute her cognitive deficits to post concussive syndrome.    Finally, Dr.

Moe remarked that Claimant’s delayed recovery, onset of new symptoms and inconsistent illness behaviors

were not accounted for by her physical injuries.  Accordingly, Claimant has failed to demonstrate that her

industrial injuries constituted a significant causative factor in her claim for PTD.

            32.       Except for an evaluation of past dental work, Claimant has failed to present substantial

evidence to support a determination that future medical treatment will be reasonably necessary to relieve the

effects of her industrial injuries or prevent further deterioration of her condition.  Dr. Lesnak persuasively

determined that Claimant should be weaned off of her narcotic pain medications.  He explained that
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medications are designed to improve functionality by reducing pain.  However, although Claimant has been

taking high doses of narcotic medications, her functional status has declined without objective findings.  Dr.

Lesnak also noted that Claimant does not require any additional injections because they have not provided

past relief.  However, he concluded that Claimant is entitled to a routine evaluation of her past dental work. 

In contrast, Dr. Hompland testified that Claimant should not be taken off narcotic pain medications because

she obtained some improvement from the treatment and it is difficult to wean an individual off of narcotic

medications.  However, the medical records reveal that Claimant’s functionality has decreased since January

of 2007.  Dr. Moe specifically noted that, although Claimant had received five years of medical treatment her

condition was presently worse than it had been in November 2006.  Moreover, Dr. Lesnak did not suggest

that Claimant’s medications should immediately cease but instead warranted a gradual weaning.

            33.       The following calculations constitute a fair approximation of Claimant's wage loss and

diminished earning capacity.    Based on Claimant’s wage records, she earned $55,001.06 during 2006 for

an AWW of $1.057.71.  For the period October 1, 2008 through February 2009 Claimant paid a COBRA

premium of $271.44 per month or $62.64 each week.  She thus earned an AWW of $1,057.71 + $62.64 or

$1,120.35 for the period.  Beginning March 1, 2009 and continuing through November 30, 2009 Claimant

was eligible for a COBRA subsidy and only paid $98.57 per month or $22.75 each week for health

insurance.  Her AWW for the period was thus $1,057.71 + $22.75 or $1,080.46 for the period.  Claimant’s

COBRA subsidy expired on November 30, 2009 and beginning December 1, 2009 her COBRA premium

increased to $281.63 per month or $64.99 each week.  Her AWW effective December 1, 2009 was thus

$1,057.71 + $64.99 or $1,122.70.  On June 20, 2011 the Social Security Administration authored a letter to

Claimant stating that she would be liable for Medicare health insurance premiums of $115.40 per month or

$26.63 per week commencing April 1, 2011.  Claimant procured Medicare supplemental insurance (Plan F)

through Anthem BC/BS which required a monthly premium of $53.82 or $12.42 per week.  Effective August

1, 2011 Claimant obtained prescription drug coverage through Humana with a monthly premium of $14.80 or

$3.42 per week.  Claimant’s AWW effective April 1, 2011 was thus $1,057.71 + $26.63 +53.82 + 12.42 or

$1,150.58.  Finally, Respondents are entitled to an offset for Social Security Disability (SSDI) benefits. 

Claimant received SSDI in the amount of $162.99 per week beginning in July of 2007.

            34.       As a result of her compensable injuries, Claimant suffered disfigurement consisting of an

approximately three inch long by one-eighth inch wide surgical scar extending from her chest to below her

collarbone.  The disfigurement is serious, permanent, and normally exposed to public view.  Claimant is thus

entitled to a total disfigurement award of $600.00.

 

CONCLUSIONS OF LAW

                                 1.         1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the

quick and efficient delivery of disability and medical benefits to injured workers at a reasonable cost to

employers, without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers'

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after considering

all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d

792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation

case are not interpreted liberally in favor of either the rights of the injured worker or the rights of the

employer.  §8-43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO,
5 P.3d 385, 389 (Colo. App. 2000).
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3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

Overcoming the DIME

            4.         In ascertaining a DIME physician’s opinion, the ALJ should consider all of the DIME physician’s

written and oral testimony.  Lambert & Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo.

App. 1998).  A DIME physician’s determination regarding MMI and permanent impairment consists of his

initial report and any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); see
Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005).

5.         A DIME physician's findings of MMI, causation, and impairment are binding on the parties

unless overcome by “clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial
Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that

demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Industrial
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to overcome a DIME

physician's opinion, “there must be evidence establishing that the DIME physician's determination is incorrect

and this evidence must be unmistakable and free from serious or substantial doubt.”  Adams v. Sealy, Inc.,

W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear

and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. Anheuser Busch, Inc.,

W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

            6.         As found, Respondents have failed to produce clear and convincing evidence to overcome the

DIME opinion of Dr. Quick.  Dr. Quick determined that Claimant had reached MMI on February 4, 2011.  He

assigned Claimant a 30% whole person impairment rating.  The rating consisted of 22% for the cervical

spine.  The cervical spine impairment was divided into 10% pursuant to Table 53 of the AMA Guides and

13% for range of motion deficits.  Dr. Quick also assigned a 3% rating for psychiatric impairment based on

Claimant’s continued use of psychotropic medications.  He also concluded that Claimant warranted a 3%

rating for occipital neuralgia and a 5% impairment for TMJ disorders.  Dr. Quick declined to provide an

impairment rating for Claimant’s right upper extremity, thoracic spine or lower back.

7.         As found, in contrast, Dr. Lesnak assigned Claimant a 9% whole person impairment rating for

her neck pursuant to Table 53 of the AMA Guides.  However, he declined to assign an impairment rating for

range of motion deficits because Claimant did not participate in range of motion testing.  Dr. Lesnak did not

assign a permanent impairment rating for Claimant’s complaints of occipital and suboccipital/ facial pains

because of her negative response to treatment.  Moreover, Dr. Lesnak remarked that Claimant did not

warrant any impairment rating for her dental or TMJ issues because her problems had resolved with

extensive dental treatment.  Finally, Dr. Lesnak explained that, although Claimant suffered from pre-existing

psychiatric disorders, they were not aggravated as a result of her work incident.

8.         As found, although Dr. Lesnak declined to assign an impairment rating for Claimant’s range of

motion deficits because she did not participate in range of motion testing, Dr. Quick conducted valid range of

motion testing on Claimant’s cervical spine and assigned a 13% impairment rating.  Regarding Claimant’s

dental/TMJ condition, mental impairment and occipital neuralgia, Dr. Lesnak simply disagreed with Dr. Quick

that Claimant warranted an impairment rating for the conditions.  Dr. Quick did not misapply the AMA Guides

or otherwise incorrectly assign impairment ratings.  However, the mere difference of opinion does not

constitute unmistakable evidence establishing that Dr. Quick’s impairment determinations are incorrect. 
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Accordingly, Claimant suffered a 30% whole person permanent impairment as a result of her October 30,

2006 industrial injuries.

Permanent Total Disability

9.         Prior to 1991 the Act did not define PTD.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d

550, 553 (Colo. 1998).  Under the prevailing case law standard the ability of a claimant to earn occasional

wages or perform certain types of gainful work did not preclude a finding of PTD.  Id. at 555.  A PTD

determination prior to 1991 “turned on the claimant’s loss of earning capacity or efficiency in some

substantial degree in a field of general employment.”  Id.

10.       In 1991 the General Assembly added a definition of PTD to the Act.  See §8-40-201(16.5)(a),

C.R.S.  Under §8-40-201(16.5)(a), C.R.S. PTD means “the employee is unable to earn any wages in the

same or other employment.”  The new definition of PTD was intended to tighten and restrict eligibility for PTD

benefits.  Bymer, 955 P.2d at 554.  A claimant thus cannot obtain PTD benefits if she is capable of earning

wages in any amount.  Id. at 556.  Therefore, to establish a claim for PTD a claimant shoulders the burden of

proving by a preponderance of the evidence that she is unable to earn any wages in the same or other

employment.  See §8-43-201, C.R.S.

11.       A claimant must demonstrate that her industrial injuries constituted a “significant causative

factor” in order to establish a claim for PTD.  In Re Olinger, W.C. No. 4-002-881 (ICAP, Mar. 31, 2005).  A

“significant causative factor” requires a “direct causal relationship” between the industrial injuries and a PTD

claim.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial Comm’n, 736

P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the ALJ to ascertain the “residual

impairment caused by the industrial injury” and whether the impairment was sufficient to result in PTD

without regard to subsequent intervening events.  In Re of Dickerson, W.C. No. 4-323-980 (ICAP, July 24,

2006).  Resolution of the causation issue is a factual determination for the ALJ.  Id.

12.       In ascertaining whether a claimant is able to earn any wages, the ALJ may consider various

“human factors,” including a claimant's physical condition, mental ability, age, employment history, education,

and availability of work that the claimant could perform.  Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992

P.2d 701, 703 (Colo. App. 1999).  The critical test, which must be conducted on a case-by-case basis, is

whether employment exists that is reasonably available to the claimant under her particular circumstances. 

Bymer, 955 P.2d at 557.  Ultimately, the determination of whether a Claimant suffers from a permanent and

total disability is an issue of fact for resolution by the ALJ.  In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9,

2007).

13.       As found, Claimant has failed to demonstrate by a preponderance of the evidence that she is

incapable of earning any wages in the same or other employment as a result of her October 30, 2006

industrial injuries.  The record reveals that employment exists that is reasonably available to Claimant under

her particular circumstances.  Initially, Claimant continued to work for Employer after her industrial injuries for

approximately 60 hours each week until December 6, 2006.  Claimant was then restricted to working 40

hours per week until January 2007.  More importantly, vocational expert Ms. Montoya relied on the physical

restrictions assigned by Dr. Lesnak and the results of the FCE in concluding that Claimant could work in the

light to medium category.  Ms. Montoya determined that Claimant had a reasonable base of transferrable

skills.  Claimant has a college degree and graduated with honors.  Additionally, she has significant job

experience including working as a shipping and inventory supply manager.  Based on her vocational

research, expertise and Claimant’s vocational profile, Ms. Montoya found that Claimant could maintain

employment in inventory positions, supervisory positions, the production field and maintenance.  In addition,

Claimant could perform unskilled work such as cashier, counter attendant and food service that would all fall

within the work restrictions provided by Dr. Lesnak.  In considering the work restrictions delineated in the

FCE, Ms. Montoya determined that Claimant could obtain employment but in more limited positions in the
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light duty category.  Furthermore, Dr. Moe persuasively concluded that, although Claimant had received five

years of medical treatment her condition was presently worse than it had been in November 2006.  He thus

determined that Claimant’s subjective reports were unreliable and that medical providers should therefore

rely on objective medical evidence in treating Claimant.  Based on the objective medical evidence Dr. Moe

explained that Claimant was capable of returning to work in some capacity because she possesses many

preserved capabilities.

14.       As found, in contrast, vocational expert Ms. Pickett concluded that Claimant could not earn

wages in any capacity.  She considered Claimant’s work restrictions as determined by the FCE and the

mental limitations imposed by Dr. Jensen.  She determined that Claimant’s subjective pain complaints were

the most disabling aspect of her condition.  However, Ms. Pickett’s reliance on the work restrictions of

doctors Jensen and Hompland was misplaced.  On January 25, 2007 Dr. Jensen restricted Claimant from

working because she was “disabled 100%, unable to work in any way, due to depression and pain.”  Dr.

Hompland stated that Claimant could not work eight hours each day for 40 hours per week in even a

sedentary job classification.  He relied on Claimant’s subjective reports and deferred to Dr. Jensen’s opinion

regarding Claimant’s psychological condition.  However, the overwhelming psychiatric evidence suggests

that Claimant’s subjective reports are not reliable.  Dr. Thwaites concluded that Claimant’s test scores

suggested response bias.  He did not diagnose Claimant with a concussion and cautioned other medical

providers to rely on objective medical records for a diagnosis.  Dr. Carbaugh did not find any evidence that

Claimant had suffered a brain injury and did not attribute her cognitive deficits to post concussive

syndrome.    Finally, Dr. Moe remarked that Claimant’s delayed recovery, onset of new symptoms and

inconsistent illness behaviors were not accounted for by her physical injuries.  Accordingly, Claimant has

failed to demonstrate that her industrial injuries constituted a significant causative factor in her claim for PTD.

Medical Maintenance Benefits

            15.       To prove entitlement to medical maintenance benefits, a claimant must present substantial

evidence to support a determination that future medical treatment will be reasonably necessary to relieve the

effects of the industrial injury or prevent further deterioration of her condition.  Grover v. Industrial Comm’n.,
759 P.2d 705, 710-13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo.

App. 1995).  The determination of whether a particular treatment modality is reasonable and necessary to

treat an industrial injury is a factual determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP,

May 31, 2006); In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000).  Whether a claimant has presented

substantial evidence justifying an award of Grover medical benefits is one of fact for determination by the

Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 919 P.2d 701, 704 (Colo. App. 1999).

            16.       As found, except for an evaluation of past dental work, Claimant has failed to present

substantial evidence to support a determination that future medical treatment will be reasonably necessary to

relieve the effects of her industrial injuries or prevent further deterioration of her condition.  Dr. Lesnak

persuasively determined that Claimant should be weaned off of her narcotic pain medications.  He explained

that medications are designed to improve functionality by reducing pain.  However, although Claimant has

been taking high doses of narcotic medications, her functional status has declined without objective findings. 

Dr. Lesnak also noted that Claimant does not require any additional injections because they have not

provided past relief.  However, he concluded that Claimant is entitled to a routine evaluation of her past

dental work.  In contrast, Dr. Hompland testified that Claimant should not be taken off narcotic pain

medications because she obtained some improvement from the treatment and it is difficult to wean an

individual off of narcotic medications.  However, the medical records reveal that Claimant’s functionality has

decreased since January of 2007.  Dr. Moe specifically noted that, although Claimant had received five years

of medical treatment her condition was presently worse than it had been in November 2006.  Moreover, Dr.

Lesnak did not suggest that Claimant’s medications should immediately cease but instead warranted a

gradual weaning.
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Average Weekly Wage

            17.       Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's AWW based on her

earnings at the time of injury.  The Judge must calculate the money rate at which services are paid to the

claimant under the contract of hire in force at the time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo.

App. 2001).  However, §8-42-102(3), C.R.S. authorizes a Judge to exercise discretionary authority to

calculate an AWW in another manner if the prescribed methods will not fairly calculate the AWW based on

the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993).  The overall

objective in calculating an AWW is to arrive at a fair approximation of a claimant's wage loss and diminished

earning capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO

May 7, 1997).  Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify the AWW if

the statutorily prescribed method will not fairly compute a claimant’s wages based on the particular

circumstances of the case.  In Re Broomfield, W.C. No. 4-651-471 (ICAP, Mar. 5, 2007).

18.       As found, the following calculations constitute a fair approximation of Claimant's wage loss and

diminished earning capacity.  Based on Claimant’s wage records, she earned $55,001.06 during 2006 for an

AWW of $1.057.71.  For the period October 1, 2008 through February 2009 Claimant paid a COBRA

premium of $271.44 per month or $62.64 each week.  She thus earned an AWW of $1,057.71 + $62.64 or

$1,120.35 for the period.  Beginning March 1, 2009 and continuing through November 30, 2009 Claimant

was eligible for a COBRA subsidy and only paid $98.57 per month or $22.75 each week for health

insurance.  Her AWW for the period was thus $1,057.71 + $22.75 or $1,080.46 for the period.  Claimant’s

COBRA subsidy expired on November 30, 2009 and beginning December 1, 2009 her COBRA premium

increased to $281.63 per month or $64.99 each week.  Her AWW effective December 1, 2009 was thus

$1,057.71 + $64.99 or $1,122.70.  On June 20, 2011 the Social Security Administration authored a letter to

Claimant stating that she would be liable for Medicare health insurance premiums of $115.40 per month or

$26.63 per week commencing April 1, 2011.  Claimant procured Medicare supplemental insurance (Plan F)

through Anthem BC/BS which required a monthly premium of $53.82 or $12.42 per week.  Effective August

1, 2011 Claimant obtained prescription drug coverage through Humana with a monthly premium of $14.80 or

$3.42 per week.  Claimant’s AWW effective April 1, 2011 was thus $1,057.71 + $26.63 +53.82 + 12.42 or

$1,150.58.  Finally, Respondents are entitled to an offset for Social Security Disability (SSDI) benefits. 

Claimant received SSDI in the amount of $162.99 per week beginning in July of 2007.

Disfigurement

            19.       Section 8-42-108, C.R.S. provides that a claimant may obtain additional compensation if she is

seriously disfigured as the result of an industrial injury.  As found, as a result of her compensable injuries,

Claimant suffered disfigurement consisting of an approximately three inch long by one-eighth inch wide

surgical scar extending from her chest to below her collarbone.  The disfigurement is serious, permanent,

and normally exposed to public view.  Claimant is thus entitled to a total disfigurement award of $600.00.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge enters the following

order:

 

1.         Respondents have failed to produce clear and convincing evidence to overcome the DIME

opinion of Dr. Quick that Claimant sustained a 30% whole person impairment rating.

            2.         Claimant’s request for PTD benefits is denied and dismissed.

3.         Claimant’s medical maintenance benefits are limited to a routine evaluation of her past dental

work.  As outlined by Dr. Lesnak, Claimant is to be weaned off her narcotic pain medications.
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4.         Claimant’s AWW is as follows:

 

$1,057.71 from October 30, 2006 through September 30, 2008;

$1,120.35 from October 1, 2008 through February 28, 2009;

$1,080.46 from March 1, 2009 through November 30, 2009;

$1,122.70 from December 1, 2009 through March 31, 2011; and

$1,150.58 from April 1, 2011 and continuing;

Respondents are entitled to an SSDI offset of $162.99 per week.

5.         Claimant shall receive a disfigurement award in the amount of $600.00.

6.         Any issues not resolved in this Order are reserved for future determination.

If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge’s order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 28, 2012.

Peter J. Cannici

Administrative Law Judge

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-817-083-02

ISSUES

            The issues determined herein are medical benefits, temporary total disability (“TTD”) benefits,

disfigurement benefits, attorney fees, and penalties.

FINDINGS OF FACT

1.                   On September 6, 2006, claimant began employment as a crane operator for the employer.

 

2.                  On February 12 or 13, 2010, claimant sustained an admitted work injury when he tripped and

fell while exiting the crane. 

 

3.                  Claimant received emergency treatment at St. Mary Corwin Medical Center.  Thereafter, he

was referred to Dr. Richard Nanes, who was the authorized treating physician for claimant’s work injury.  On

February 15, 2010, Dr. Nanes examined claimant, who reported that he was injured when he fell backwards. 

Dr. Nanes suspected a herniated disc with right radiculopathy probably involving two nerve roots.  He

referred claimant for a magnetic resonance image (“MRI”).  The February 17, 2010, MRI showed a left C5-6
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disc protrusion with possible left cord and C6 nerve root entrapment and a C6-7 disc protrusion with right

cord and C7 nerve root entrapment. 

 

4.                  On February 23, 2010, Dr. Nanes reexamined claimant and noted that claimant demonstrated

poor effort at cervical rotation.  Dr. Nanes thought that claimant was symptom magnifying.  Dr. Nanes

continued to treat him conservatively with medications and physical therapy for disc protrusions and right

radiculopathy.  Dr. Nanes referred claimant to Dr. Scott Ross.  Dr. Nanes released claimant to return to

sitting work only.  Claimant disagreed that he could return to any work and indicated that he would be getting

a second opinion. 

 

5.                   On February 27, 2010, claimant again sought treatment at the St. Mary Corwin Medical Center

emergency room.  In that setting, Dr. Koons, as an on-call neurosurgeon, examined claimant, who reported

continued unchanged right arm numbness and weakness since the injury.  Dr. Koons obtained a repeat MRI

of the cervical spine.  The February 27 MRI showed a left C5-6 disc protrusion with effacement of the thecal

sac and mild mass effect on the spinal cord, as well as C6-7 disc bulge without significant canal or foraminal

stenosis.  Dr. Koons suspected a stretch injury of the right brachial plexus and recommended an

electromyography (“EMG”).  Dr. Koons discharged claimant with instructions to wear a cervical collar.

 

6.                   On March 1, 2010, Dr. Koons called Dr. Nanes and discussed his recommendations for an

EMG to determine a possible brachial plexus injury.  Dr. Koons explained that claimant had numbness in all

five digits of the right hand.  

 

7.                  On March 9, 2010, Dr. Nanes reexamined claimant and diagnosed cervical strain and possible

brachial plexus injury.  Dr. Nanes referred claimant for a repeat cervical MRI that would also include the

brachial plexus.  Dr. Nanes still thought that claimant was symptom magnifying.  He maintained restrictions

of sitting only.

 

8.                   On March 24, claimant, without referral, sought care directly from Dr. Koons, who prescribed

Dilaudid and Effexor and referred claimant for physical therapy.  Dr. Koons also referred claimant for a repeat

cervical MRI that would also include the brachial plexus.  The March 25, 2010, MRI showed a left C5-6 disc

herniation with compression of the left ventral margin of the spinal cord and encroachment on the left lateral

recess with mild nerve root impingement.  The MRI also showed a right C6-7 disc protrusion with

impingement of the right ventral margin of the cord, mild right lateral recess stenosis, and encroachment on

the right C7 nerve. 

 

9.                  On April 2, 2010, Dr. Ross examined claimant, pursuant to the referral from Dr. Nanes.  Dr.

Ross diagnosed neck and bilateral upper extremity pain and paresthesia without clear radiculopathy. 

Claimant informed Dr. Ross that he was under the care of Dr. Koons, who had scheduled him for surgery. 

Dr. Ross noted that Dr. Koons was a well-respected neurosurgeon.  Dr. Ross wrote, “If he feels surgery is

indicated, I certainly would defer this to him.”  Dr. Ross recommended that claimant reduce the dose of

Dilaudid prescribed by Dr. Koons.  Dr. Ross instructed claimant that he should follow up with Dr. Ross as

needed and also could obtain treatment by Dr. Nanes because he had a work injury.

 

10.              On April 6, 2010, Dr. Nanes reexamined claimant, who reported unchanged symptoms. 

Claimant reported that he had gone to see Dr. Koons on his own.  Dr. Nanes reviewed the most recent MRI

results.  Dr. Nanes noted extremely limited range of motion.  Dr. Nanes concluded that claimant’s symptoms

were far out of proportion to the clinical findings.  Dr. Nanes wrote that Dr. Ross agreed with that conclusion

and that there was no treatment to recommend.  Dr. Nanes determined that claimant was at maximum

medical improvement (“MMI”) without impairment or restrictions.  Dr. Nanes also warned claimant that he

was overmedicated by Dr. Koons. 
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11.              On April 7, 2010, Respondents filed a Final Admission of Liability (“FAL”) consistent with Dr.

Nanes’s report.  Claimant objected to the FAL and requested a Division Independent Medical Examination

(“DIME”).

 

12.              On April 13, 2010, Dr. Koons reexamined claimant.  Dr. Koons thereafter provided Claimant

with physical therapy and medications. 

 

13.              On April 21, 2010, claimant again sought treatment at the emergency room due to increased

pain after a physical therapy session.

14.              On May 11, 2010, Dr. Koons reexamined claimant, who reported that physical therapy did not

help his condition.  Dr. Koons recommended facet blocks.

 

15.              On May 23, 2010, claimant traveled to the emergency room due to his neck pain.  En route to

the ER, claimant was involved in a single-vehicle accident.  He was an unrestrained driver, but was wearing

his cervical brace at the time.  Claimant was then transported to the ER, where he reported his accident, but

insisted that his neck pain was not worse than before the motor vehicle accident.

 

16.              On May 28, 2010, Dr. Koons administered bilateral C5 facet blocks.  Claimant reported

temporary relief for two days.  Dr. Koons then performed a rhizotomy on July 8, 2010, but claimant failed to

obtain symptom relief.  Dr. Koons then scheduled claimant for cervical spine fusion surgery and excused him

from work for one year. 

 

17.              On July 21, 2010, Dr. Ridings performed an independent medical examination (“IME”) for

respondents.  Dr. Ridings was concerned that the medical records reflected multiple different histories of the

work accident.  Dr. Ridings concluded that claimant did not suffer any work injury and therefore needed no

treatment for a work injury.

 

18.              On August 16, 2010, Dr. Koons performed discectomy and fusion at C5-6 and C6-7.

 

19.              On October 13, 2010, Dr. Ogrodnick performed the DIME.  Claimant failed to report any history

of the motor vehicle accident to Dr. Ogrodnick.  Dr. Ogrodnick determined that claimant was not at MMI for

the work injury.  Dr. Ogrodnick determined that the cervical spine fusion surgery was caused by the work

injury and that claimant now needed postoperative therapy and medications.  Dr. Ogrodnick also determined

that claimant was depressed due to his work injury and recommended that he resume Effexor for that

condition.

 

20.              Dr. Koons continued to follow up with claimant after the August 16, 2010, cervical fusion

surgery.  Dr. Koons again prescribed Dilaudid, but withdrew the prescription after claimant tried to fill another

such prescription for Dilaudid.  Nurse Practitioner Balestrieri in the office of Dr. Koons continued to treat

claimant.  On October 15, 2010, NP Balestrieri examined claimant, who reported that he had been playing

football and had turned his head quickly to the left, causing popping and pain.  NP Balestrieri diagnosed a

cervical strain and prescribed Zanaflex to relieve muscle tightness.  He referred claimant for a computed

tomography (“CT”) scan, which had an artifact from the fusion hardware, but otherwise showed only the

post-surgical changes.  An October 20, 2010, repeat MRI with contrast had a motion artifact, but showed no

recurrent disc herniation.  NP Balestrieri treated claimant conservatively with medications and physical

therapy.

 

21.              On November 22, 2010, Dr. Nanes reexamined claimant following the DIME.  Dr. Nanes

prescribed Lexapro and Flexeril and referred claimant to Dr. Koons for pain control.  Dr. Nanes also imposed

restrictions against claimant performing more than “sitting activities only.” 
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22.              On December 30, 2010, Dr. Nanes reexamined claimant, who requested a change of physical

therapist from CCOM to Parkview.  Dr. Nanes made the request for change of the physical therapist.  Dr.

Nanes continued the restrictions to sitting activities only. 

 

23.              Dr. Nanes subsequently referred claimant to Dr. Cho for a neurosurgical consultation.  On

January 27, 2011, Dr. Cho examined claimant and reviewed the MRI results.  Dr. Cho concluded that the

MRI did not show any significant canal or foraminal compromise.  Dr. Cho recommended a CT scan to

determine if claimant had pseudoarthrosis.

 

24.              On February 2, 2011, Dr. Nanes responded to a letter from claimant’s counsel and indicated

that he disagreed with Dr. Ogrodnick’s determinations.  Dr. Nanes continued to believe that claimant was at

MMI on April 6, 2010, for his work injury.  On February 14, 2011, Dr. Nanes wrote to indicate that he still

believed that claimant was at MMI and able to return to full duty work on April 6, 2010, even if the fusion

surgery was due to the work injury.

 

25.              Nevertheless, Dr. Nanes continued to treat claimant pursuant to the recommendations of Dr.

Ogrodnick.  On March 22, 2011, Dr. Nanes again instructed claimant to follow up with Dr. Koons.  On June 9,

2011, Dr. Nanes indicated that MMI was undetermined, but continued the restrictions to sitting activities

only. 

 

26.              On September 16, 2011, Dr. Koons discharged claimant from his care due to claimant’s

violation of his narcotics contract.

 

27.              On September 28, 2011, Dr. Nanes reexamined claimant, who reported his discharge by Dr.

Koons.  Dr. Nanes referred claimant for a cervical myelogram to check the status of the cervical fusion.  The

October 4, 2011, myelogram showed a stable fusion and a mild encroachment on the thecal sac at C5.

 

28.              Hearing was held on May 26, 2011, pursuant to respondent’s application for hearing on the

sole issue of overcoming Dr. Ogrodnick’s October 13, 2010, determination that claimant was not at MMI. 

Claimant reiterated his objection that respondent’s application for hearing was untimely and the DIME’s

determination was binding on the parties.  On August 29, 2011, the Judge issued an order striking

respondent’s challenge to the DIME determination.  The order did not grant or deny any specific benefit.  The

order advised the parties that it did not appear that the order was subject to a petition to review, but the

parties should consult the statutory provisions.

 

29.              Respondent then filed a petition to review the August 29 order.  The Industrial Claims Appeals

Office dismissed the petition to review because the order was not a final order subject to appeal.   

 

30.              On August 31, 2011, respondent also filed the current application for hearing on the issues of

medical benefits and TTD benefits commencing April 6, 2010.  Hearing was set for December 15, 2011.  On

September 30, 2011, claimant filed his response to the application, adding issues of change of physician,

disfigurement benefits, and penalties or attorney fees.  On December 7, 2011, PALJ Purdie denied

respondent’s motion to withdraw the application for hearing and to re-file.  At the scheduled December 15,

2011, hearing, respondent moved for a continuance of the hearing and the ALJ granted that motion over

objection.  On December 22, 2011, respondent then moved to add the issue of responsibility for termination

as an additional affirmative defense to the TTD claim.  Claimant timely objected and the motion was denied. 

 

31.              On December 23, 2011, Dr. Nanes determined that claimant was at MMI on April 6, 2010, and

had received sufficient treatment as recommended by the DIME physician.  Dr. Nanes released claimant to

return to full duty work as of April 6, 2010.  Dr. Nanes continued to opine that the cervical fusion surgery was

not reasonably necessary to cure or relieve the effects of the work injury.
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32.              Dr. Nanes testified by deposition on May 9, 2011, and reiterated that he did not think that the

surgery was related to the work injury and that there was no anatomical reason for the surgery.  He

disagreed with Dr. Ogrodnick’s causation determination.  He explained that he continued to be able to treat

claimant even after the DIME determination and that he could have a physician-patient relationship with

claimant.  Dr. Nanes refused to accept a hypothetical question that asked him to assume that the surgery

was related to the work injury.  He continued to insist that claimant was at MMI on April 6, 2010.

33.              Dr. Ridings testified at the May 26, 2011, hearing, consistently with his report and letters.  He

emphasized the inconsistent mechanisms of injury recorded in the medical records and concluded that

claimant did not have a work injury.  He noted that claimant had an intervening motor vehicle accident before

the fusion surgery.  He agreed with Dr. Nanes that claimant was at MMI on April 6, 2010.  Dr. Ridings noted

that he did not refer patients to Dr. Koons for surgery.  Dr. Ridings testified by deposition on August 4, 2011,

after the May 2011 hearing.  He disagreed with Dr. Ogrodnick’s determinations that the fusion surgery was

reasonably necessary for the work injury.  He admitted that there was no objective evidence that the motor

vehicle accident worsened claimant’s condition.

34.              Dr. Ogrodnick testified by deposition on July 15, 2011, after the May 2011 hearing.  Dr.

Ogrodnick’s testimony was consistent with his DIME report.  He noted that the pre-surgery MRIs showed

acute findings consistent with the work injury.  He reiterated that claimant had two herniated discs with nerve

root impingement and that the surgery was needed due to the nerve compression and was related to the

work injury.  He thought that the treatment by Dr. Koons was reasonably necessary.  He did not agree that

claimant was symptom magnifying.  He disagreed with the conclusions of Dr. Ridings and Dr. Nanes.  He

disagreed with the MMI determination of Dr. Nanes because claimant had not had appropriate post-surgery

treatment.  Dr. Ogrodnick indicated at one point that he would like more information about the motor vehicle

accident to decide the cause of the surgery, but later concluded in unmistakable terms that the surgery was

causally related to the work injury and that he did not need additional information about the motor vehicle

accident.  He noted that, based on the March 25, 2010, MRI, claimant was clearly on the path to surgery

regardless of the motor vehicle accident. 

35.              Dr. Ogrodnick expressly determined that the August 16, 2010, two-level cervical fusion surgery

was required by the work injury.  That determination is binding on the parties.

36.              Claimant has failed to prove by a preponderance of the evidence that Dr. Koons was in the

normal progression of authorized treating physicians due to an April 2, 2010, referral by Dr. Ross.  The April

2, 2010, report by Dr. Ross does not, in fact, refer claimant to Dr. Koons.  Dr. Ross merely noted that

claimant reported that Dr. Koons had scheduled surgery.  That representation was, in fact, not correct.  At

that time, Dr. Koons had suspected a brachial plexus injury rather than cervical herniated discs as the cause

for claimant’s symptoms.  Only later did Dr. Koons conclude that claimant had need for the cervical fusion

surgery.  Nevertheless, on April 2, 2010, Dr. Ross merely noted that claimant would be following up with Dr.

Koons and that Dr. Ross “deferred” to Dr. Koons regarding the need for surgery.  Dr. Ross’s report to Dr.

Nanes noted that claimant could also follow up with Dr. Nanes because it was a work injury.  This record

evidence does not demonstrate that Dr. Ross referred claimant to Dr. Koons for treatment of the work injury. 

Much later, on November 22, 2010, Dr. Nanes did refer claimant to Dr. Koons, who became an authorized

treating provider at that time.

37.              Claimant has failed to prove by a preponderance of the evidence that he was impliedly

authorized to choose Dr. Koons as an authorized treating physician because Dr. Nanes had refused medical

treatment due to non-medical reasons.  The record evidence does not support claimant’s allegation.  Dr.

Nanes treated claimant and made appropriate referrals for diagnostic tests and specialty evaluation by Dr.

Ross.  Dr. Nanes made a medical decision that claimant did not need any additional treatment for the work

injury after April 6, 2010.  Claimant then requested the DIME and Dr. Ogrodnick made a contrary
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determination.  The statutory procedure was followed by all parties.  Even after the DIME determination that

claimant needed additional treatment, Dr. Nanes provided that additional medical treatment.  Claimant has

failed to show that he was impliedly authorized to choose Dr. Koons as his authorized treating physician. 

38.              The August 16, 2010, surgery by Dr. Koons was not treatment by an authorized provider. 

39.              Claimant has failed to make a proper showing for a change of authorized treating physician to

Dr. Dallenbach.  Claimant clearly does not enjoy a good relationship with Dr. Nanes, but Dr. Nanes has

provided appropriate treatment in his medical judgment and then later according to the binding DIME

determination by Dr. Ogrodnick.  Dr. Nanes continues to disagree with Dr. Ogrodnick’s determination, but

has maintained an adequate physician-patient relationship in spite of his differing opinions.  Dr. Nanes

appears to have difficulty answering hypothetical questions based upon assumed facts with which he

disagrees.  That difficulty detracts from his ability as an expert witness, but it does not detract from his ability

as a treating physician.

40.              Respondent has failed to prove by a preponderance of the evidence that TTD benefits are

barred by the April 6, 2010, release by Dr. Nanes for claimant to return to regular employment.  On

November 22, 2010, after the DIME determination, Dr. Nanes imposed restrictions of sitting activities only

and then consistently maintained those restrictions. The November 22, 2010, release to sedentary activities

is more persuasive.  Claimant was still recovering from his two-level cervical fusion surgery and was unable

to perform his regular duties as a crane operator.  Dr. Nanes’s subsequent opinion that claimant was

released to full-duty work on April 6, 2010, regardless of the fusion surgery is not persuasive.  Dr. Nanes

simply maintained his position that Dr. Ogrodnick was wrong about the causation of the surgery.

41.              Claimant has a serious and permanent bodily disfigurement normally exposed to public view in

the form of a four-inch, red scar on the anterior right aspect of the neck. 

42.              Respondent did not file any application for hearing on an issue not ripe for determination at that

time.  Respondent did not violate any provision of the August 29, 2011, order because that order did not

preclude respondent from filing a petition to review even though the order appeared not to be subject to a

petition to review.
 

CONCLUSIONS OF LAW

1.                  Respondent’s objection to proceeding with the hearing, set on respondent’s application for

hearing, is without merit.  Respondent argued that the ALJ was without “jurisdiction” to determine claimant’s

entitlement to medical benefits and TTD benefits because claimant had been scheduled for a mandatory

follow-up DIME with Dr. Ogrodnick pursuant to Sanco Industries v. Stefanski, 147 P.3d 5 (Colo. 2006).  The

follow-up DIME is a prerequisite only to respondent’s ability to terminate TTD benefits pursuant to section 8-

42-105(3)(a), C.R.S.  Claimant is entitled to pursue an order commencing the award of TTD benefits in spite

of the follow-up DIME.  At the time of hearing, the binding DIME determination was that claimant was not at

MMI.  Consequently, no bar existed to claimant’s request for an order commencing TTD benefits. 

2.                  Respondent’s motion, made at the hearing, to strike claimant’s response to the application for

hearing is denied.  Respondent filed the August 31, 2011, application for hearing on the issues of medical

benefits and TTD benefits commencing April 6, 2010.  Hearing was set for December 15, 2011.  On

September 30, 2011, claimant filed his response to the application, adding issues of change of physician,

disfigurement benefits, and penalties or attorney fees.  Claimant endorsed several witnesses, but only called

claimant to testify at the hearing.  Claimant’s late response to the application did not comply with OACRP 8G,

but did not prejudice respondent in any way.  At hearing, claimant clarified that he was seeking TTD benefits

only commencing November 22, 2010.  Claimant’s request for penalties or attorney fees was denied at the
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hearing.  Respondent was allowed to state a position on the issue of disfigurement benefits and again

addressed that issue in its position statement.

3.                  Respondent’s motion for reconsideration of the order denying respondent’s motion to add the

affirmative defense of responsibility for termination of employment is denied.  After filing the August 31, 2011,

application for hearing on TTD benefits, respondent did not move to add the affirmative defense until

December 22, 2011.  In the meantime, claimant filed his response to the application for hearing.  On

December 7, 2011, PALJ Purdie denied respondent’s motion to withdraw the application for hearing and to

re-file.  At the scheduled December 15, 2011, hearing, respondent moved for a continuance of the hearing

and the ALJ granted that motion over objection.  Only then did respondent seek to add the issue of

responsibility for termination.  Claimant timely and understandably objected and the motion was denied.  No

grounds exist to reconsider that order.

4.                   Respondent’s motion to reconsider the August 29, 2011, order striking respondent’s earlier

application for hearing to challenge the determination of the DIME is denied.  Respondent has cited no

grounds for reconsideration of that order, but merely persists in disagreeing with the order.  The order

contained full findings and reasoned conclusions.  Respondent now belatedly argues “substantial

compliance,” but, as the August 29 order noted, the time periods for the DIME process have generally been

held to be jurisdictional rather than merely procedural.  No grounds exist to reconsider the order.

5.                  The effect of the August 29, 2011, order is that the DIME’s determinations are binding on the

parties.  Consequently, claimant is not at MMI because he needs post-operative therapy and medication due

to the August 16, 2010, cervical fusion surgery that was reasonably necessary as a result of the work injury. 

The determination of the DIME concerning the cause of the claimant's impairment and need for treatment is

binding because it is inherent in the DIME’s determination that claimant is not at MMI.  See Qual-Med, Inc. v.
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C.

No. 4-375-278 (Industrial Claim Appeals Office, October 29, 1999).  Dr. Ogrodnick expressly determined that

the August 16, 2010, two-level cervical fusion surgery was required by the work injury.  The DIME

determination does not bind the parties on the authorization of the surgery by Dr. Koons.  The question of

"authorization" refers to the medical provider's legal status to treat the injury at the respondent’s expense. 

Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).

6.                  Respondents are liable for medical treatment reasonably necessary to cure or relieve the

employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759

P.2d 705 (Colo. 1988).  The respondents are only liable for authorized or emergency medical treatment. See

§ 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973). Under §

8-43-404(5), C.R.S., the respondents are afforded the right, in the first instance, to select a physician to treat

the industrial injury. Once the respondents have exercised their right to select the treating physician the

claimant may not change physicians without permission from the insurer or an ALJ. See Gianetto Oil Co. v.
Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797

P.2d 777 (Colo. App. 1990).  Claimant advances two arguments.  He first argues that Dr. Koons was in the

normal progression of authorized treating physicians due to an April 2, 2010, referral by Dr. Ross.  A

physician may become authorized to treat the claimant as a result of a referral from a previously authorized

treating physician. The referral must be made in the "normal progression of authorized treatment." Greager v.
Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  As found, the April 2, 2010, report by Dr. Ross does

not, in fact, refer claimant to Dr. Koons. 

7.                  Second, claimant argues that he was impliedly authorized to select a new treating physician

because Dr. Nanes refused to treat claimant for a non-medical reason and respondent refused to select a

new authorized treating physician.  If the designated treating physician refuses to treat the claimant for non-

medical reasons, the respondents' duty to select a replacement physician arises immediately upon

knowledge that the designated physician has refused to treat.  Tellez v. Wal-Mart Stores Inc., W.C. No. 4-
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413-780 (ICAO July 20, 2000); Wesley v. King Soopers, W.C. No. 3-883-959 (ICAO November 22, 1999);

Clemons v. Harrison School District #2, W.C. No. 4-357-814 (ICAO, November 30, 2001).  If the employer

fails to authorize a physician upon claimant’s report of need for treatment, claimant is impliedly authorized to

choose her own authorized treating physician. See Greager, supra.  As found, claimant has failed to prove

by a preponderance of the evidence that he was impliedly authorized to select Dr. Koons as an authorized

treating physician for the admitted work injury.  Consequently, Dr. Koons was not an authorized provider and

claimant’s claim for payment of the bills of Dr. Koons for the August 16, 2010, cervical fusion surgery must

be denied and dismissed. 

8.                   In order to change physicians, claimant has a statutory obligation to request that change in

accordance with section 8-43-404(5)(a), C.R.S.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo.

App. 1999).  Pursuant to section 8-43-404(5)(a), C.R.S., a change of physician may be ordered “upon a

proper showing.”  Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994).  A

change of physician is not warranted by the mere fact that a claimant has more faith in a specific doctor or

lacks confidence in the employer’s doctor.  5 Larson’s Workers’ Compensation Law Section 94.02[3] (1999). 

As found, claimant has failed to make a proper showing for a change of authorized treating physician to Dr.

Dallenbach. 

9.                   As discussed above, as of the date of hearing in this matter, MMI is not yet a ground for

termination of TTD benefits pursuant to section 8-42-105(3)(a), C.R.S. 

10.              Respondent also has failed to prove by a preponderance of the evidence that TTD benefits are

barred pursuant to section 8-42-105(3)(c), C.R.S., by the April 6, 2010, release by Dr. Nanes for claimant to

return to regular employment.  On November 22, 2010, after the DIME determination, Dr. Nanes imposed

restrictions of sitting activities only.  The ALJ must resolve the conflict in the work releases by the attending

physician.  Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d. 680 (Colo. App. 1999).  As found,

the November 22, 2010, release to sedentary employment only is more persuasive.  Respondent argues that

Cordova v. Butterball, LLC, W.C. No. 4-755-343 (ICAO March 9, 2010), was decided incorrectly and holds

that respondents were liable for TTD benefits due to an unauthorized, but reasonably necessary, surgery. 

That case actually found it unnecessary to decide the issue and held that the ALJ had awarded TTD benefits

based upon physician restrictions occurring even before the surgery.  In dicta, ICAO noted that, despite the

surgeon's unauthorized status, the procedure was reasonable and necessary and respondents were liable

for any temporary disability following the treatment.  Mennonite Hospital v. Corley, 28 Colo. App. 585, 476

P.2d 274 (Colo. App. 1970); See also Colorado Fuel and Iron Corp. v. Industrial Commission, 129 Colo. 353,

269 P.2d 1070 (1954).  The legal principle appears sound:  even if the surgeon is not authorized, if the

treatment is reasonably necessary to treat the work injury, the respondent is liable for the disability benefits

following the surgery.

11.              As found, claimant has a serious and permanent bodily disfigurement normally exposed to

public view in the form of a four-inch, red scar on the anterior right aspect of the neck.  Pursuant to section

8-42-108(1), C.R.S., claimant is entitled to an award for disfigurement benefits.  The DIME determination that

the surgery was reasonably necessary to treat the work injury is binding.  The scar resulted from the surgery,

even though the surgeon was not authorized.  Consequently, respondent is liable for disfigurement benefits. 

See Cordova v. Butterball, LLC, supra.  Considering the size, location, and general appearance of claimant’s

disfigurement, the Judge determines that claimant is entitled to $3,000 in one lump sum for bodily

disfigurement benefits. 

12.              Claimant’s claim for “penalties or attorney fees” due to respondent’s petition to review the

interlocutory August 29, 2011, order is denied and dismissed.  At hearing, claimant initially sought attorney

fees due to respondent’s appeal of an order that was not subject to appeal.  Claimant was unable to cite any

statutory authority.  Section 8-43-211(2)(d), C.R.S., provides for attorney fees and costs if any person files an

application for hearing on issues that are not ripe for adjudication.  That section does not apply to a party
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filing a petition to review an order.  Claimant could cite no statutory authority for awarding fees and costs for

filing an appeal on an order not subject to appeal. 

13.              When confronted with this statutory scheme, claimant then asserted a claim for general

penalties under section 8-43-304, C.R.S., for violation of the August 29, 2011 order.  That order contained no

provision that prohibited respondent from filing a petition to review.  The order merely noted that the order did

not appear to be appealable, a proposition that the parties recognized at the very outset of their May 26,

2011, hearing on the sole issue of “overcoming the DIME” regarding MMI without any specific benefit at

issue.  Under section 8-43-304(1), claimant must first prove that the disputed conduct constituted a violation

of statute, rule, or order.  Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); Villa v.
Wayne Gomez Demolition & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 1997).  Second, if the

respondent committed a violation, penalties may be imposed only if the respondent’s actions were not

reasonable under an objective standard.  Pioneers Hospital of Rio Blanco County v. Industrial Claim Appeals
Office, 114 P.3d 97 (Colo. App. 2005); Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App.

2003); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).  The standard is "an objective

standard measured by the reasonableness of the insurer's action and does not require knowledge that the

conduct was unreasonable." Colorado Compensation Insurance Authority v. Industrial Claim Appeals Office,

907 P.2d 676, (Colo.App., 1995).  Because respondent’s petition to review did not violate the August 29

order, claimant is not entitled to a penalty pursuant to section 8-43-304, C.R.S.      
 

ORDER

            It is therefore ordered that:

1.                  Respondent’s motion at hearing to strike claimant’s response to the application for hearing is

denied. 

2.                  Claimant’s claim for payment of the bills of Dr. Koons for the August 16, 2010, cervical fusion

surgery is denied and dismissed. 

3.                  Claimant’s request for prospective authorization of Dr. Dallenbach is denied and dismissed. 

4.                  Respondent shall pay to claimant TTD benefits at the admitted rate commencing November

22, 2010, and continuing thereafter until modified or terminated according to law. 

5.                  Respondent shall pay to claimant $3,000 in one lump sum for bodily disfigurement benefits.

6.                  Claimant’s claim for “penalties or attorney fees” due to respondent’s petition to review the

interlocutory August 29, 2011, order is denied and dismissed. 

7.                  The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

8.                  All matters not determined herein are reserved for future determination.

9.                  If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver,
Colorado, 80202. You must file your Petition to Review within twenty (20) days after mailing or service of

the order, as indicated on certificate of mailing or service; otherwise, the Judge's order will be final.  You may

file the Petition to Review by mail, as long as the certificate of mailing attached to your petition shows: (1)

That you mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) That you

mailed it to the above address for the Denver Office of Administrative Courts. For statutory reference, see
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section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information regarding procedures to follow

when filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form at:

http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED:  March 29, 2012                            /s/ original signed by:__________

Martin D. Stuber

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-737-890

ISSUES

The issues presented for determination are whether the Respondents have overcome the Division

Independent Medical Examination (DIME) physician’s opinions concerning relatedness of a lumbar spine

condition and whether such condition was entitled to a permanent impairment rating.  The Claimant seeks to

overcome the DIME physician’s opinions concerning maximum medical improvement (MMI) as it pertains to

sexual dysfunction. 

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1.                  Claimant is a 50-year old man who sustained an admitted injury on October 2 2007, when he

fell approximately 30 feet off of a roof.  Claimant sustained several injuries as a result of the fall.

2.                  Claimant was hospitalized for 12 days and underwent surgeries to his left knee and right

shoulder.  The left knee surgery involved an open reduction and internal fixation of a comminuted tibial

plateau fracture, a lateral meniscus tear, and a tibial spine and anterior cruciate ligament avulsion.  Claimant

continued to have knee problems while hospitalized and he underwent an additional procedure on his left

knee.

3.                  The right shoulder injury required a complex rotator cuff repair, along with a subacromial and

subcoracoid decompressions with acromioplasty.  The surgeon also performed an extensive glenohumeral

debridement, with labralectomy, synovectomy, an intra-articular debridement, and an open subpectoral

biceps tenodesis. 

4.                   Following his hospitalization, Claimant was transferred to Spalding Rehabilitation Hospital

where he was treated for additional complications related to his surgeries, including anemia and hypoxia. 

5.                  The Claimant was then referred to Dr. Jeffrey Hawke who began treating the Claimant on

October 26, 2007.  Dr. Hawke was Claimant’s authorized treating physician and he managed Claimant’s

care, including making referrals to specialists and prescribing medications.

6.                  Throughout the course of his treatment, Claimant underwent four additional surgeries

regarding the left knee, including removal of the external fixator and a left Achilles lengthening procedure,

total knee replacement, revision of the replacement, and replacement of the implant. 

7.                  Dr. Hawke initially placed the Claimant at MMI on July 15, 2009, and provided an impairment

rating for Claimant’s right shoulder, his left knee and ankle.  Dr.  At that time, Dr. Hawke determined that

Claimant sustained a 3% upper extremity rating for his right shoulder and assessed a 45% impairment for

the left lower extremity which included an impairment for reduced mobility in Claimant’s left ankle and the
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knee replacement.  Dr. Hawke also identified sexual dysfunction as a condition related to Claimant’s work

injury, but he did not assign impairment for it. 

8.                  Dr. John Hughes evaluated Claimant for an independent medical examination (IME) on

September 24, 2009.  Claimant complained of left knee pain, left ankle stiffness and low back pain over the

dorsal part of the low back, until he can “work the pain out.”  Dr. Hughes noted restricted flexion and

extension of Claimant’s lumbar spine.  Finally, Dr. Hughes noted a left leg length discrepancy, with the left

leg being longer by 1.5 centimeters.  Dr. Hughes assessed Claimant with a leg length discrepancy possibly

caused by the Achilles lengthening procedure, or the external fixation or the internal fixation of the tibial

plateau fracture. He further assessed Claimant with persistent mechanical low back pain and sacroiliac

dysfunction secondary to Claimant’s left lower extremity condition. Dr. Hughes also noted that Claimant had

past documentation of sexual dysfunction secondary to opioid medication dependence but that Claimant did

not complain of sexual dysfunction symptoms during the exam.

9.                  On October 1, 2009, Claimant saw Dr. Giancarlo Barolat for a neuromodulation therapy

consultation.  Claimant complained of numbness and pain in his left lower extremity as well as low back

problems which Dr. Barolat attributed to Claimant’s abnormal gait.  Claimant also complained of sexual

health issues and depression.  Dr. Barolat believed that a trial of a spinal cord stimulator may improve

Claimant’s symptoms lower extremity symptoms.

10.              A Healthcare Provider Interview form dated October 19, 2009 signed by Dr. Hawke noted that

Claimant complained of increased lumbar symptoms up to the thoracic spine. The form appears to question

whether the symptoms were related to Claimant’s gait.

11.              Claimant saw Dr. Hawke again on October 28, 2009 and reported pain going up his back all

the up to his neck.  Dr. Hawke assessed residual instability in Claimant’s left knee and sexual dysfunction.

The medications listed in the medical record did not include Viagra or other sexual dysfunction medications.

12.              Around October 2009, Claimant was determined to no longer be at MMI because he required

an additional surgery to his left knee. 

13.              Claimant underwent a psychology evaluation by Dr. Ron Carbaugh on February 5, 2010.  His

height was noted to be 5 feet 7 inches and his weight as 225 pounds.  Claimant reported that his current

physical symptoms included left knee pain; low back pain, likely due to disturbed gait pattern; and intermittent

right shoulder pain.  Claimant also reported that he had gained 30 pounds since the injury.  Again, the

medications noted do not include Viagra or other sexual dysfunction medications.

14.              Claimant saw Dr. Hugate on April 26, 2010.  Dr. Hugate noted that Claimant’s leg lengths were

equal, that his knee was stable and that his standing alignment was good.

15.              Following the surgery and additional treatment, Dr. Hawke again placed the Claimant at MMI

on June 15, 2010.  Dr. Hawke assessed various conditions, one of which was sexual dysfunction.  The

subjective portion of Dr. Hawke’s report does not mention sexual dysfunction.  In addition the report contains

no indication that Claimant continued to be prescribed Viagra or any other sexual dysfunction medications as

he had been in the past.

16.              On June 15, 2010, Dr. Hawke reassessed the Claimant’s impairments to his left lower

extremity, but did not reassess Claimant’s right shoulder.  Instead, he relied upon the impairment rating

determined on July 15, 2009.  Dr. Hawke determined that Claimant’s impairment to his left lower extremity

was 36%.  Dr. Hawke arrived at this impairment by measuring Claimant’s left knee range of motion, which

resulted in 16% impairment. Dr. Hawke, however, used Claimant’s right knee range of motion, which had a

deficit of 6%, to reach an ultimate conclusion that Claimant suffered 10% range of motion loss in his left

knee.  Dr. Hawke then added 20% lower extremity impairment for the three arthroplasty-related surgeries

performed on Claimant’s left knee resulting in total of 28% lower extremity impairment for the knee.  Dr.

Hawke included an impairment of 10% lower extremity for Claimant’s left ankle range of motion deficit and an

additional 1% for cutaneous sensation loss in the left lower extremity. Dr. Hawke noted that 36% of the left
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lower extremity converts to 14% whole person rating.  After adding the 3% range of motion for Claimant’s

shoulder, which converts to 2% whole person, the whole person impairment totals 16%. 

17.              Dr. Hawke referred Claimant to Dr. Kesten for pain management as long as necessary. 

18.              The Respondents filed a final admission of liability on August 3, 2010 and admitted for PPD

benefits consistent with Dr. Hawke’s opinions.  The Claimant objected to the final admission and requested a

DIME. 

19.              The DIME occurred on December 9, 2010 which Dr. Brian Shea performed.  In his report, Dr.

Shea lists Claimant’s current chief complaints as “left knee pain; left lower leg numbness between the knee

and ankle; low back pain; and sleep dysfunction.”  Noticeably absent from that list is sexual dysfunction. 

Although Dr. Shea did not evaluate Claimant’s sexual dysfunction, it is unknown whether the request for the

DIME asked the DIME physician to evaluate sexual dysfunction.  Further, it does not appear that Claimant

actually complained of sexual dysfunction to Dr. Shea.

20.              Dr. Shea concurred with the date of MMI determined by Dr. Hawke.  Dr. Shea assigned

permanent impairment as follows:  8% of the right upper extremity; 41% of the left lower extremity; and 10%

for Claimant’s low back.  The combined impairment totaled 30% whole person. 

21.              Dr. Shea supported his spine rating on the imbalances in Claimant’s leg lengths, which Dr.

Shea felt caused structural imbalances in Claimant’s hips and lumbar spine.  Further, the medical records

noted complaints of low back pain.

22.              Dr. Shea found that Claimant’s shoulder range of motion deficits were greater than those

determined by Dr. Hawke.

23.              As for the knee impairment, the only difference between the determinations between Drs.

Hawke and Shea is that Dr. Hawke subtracted 6% from the range of motion deficits noted in the left knee

based on Claimant’s right knee range of motion. 

24.              Dr. Hawke testified as an expert in occupational medicine via deposition on March 14, 2011. 

Dr. Hawke stated that after treating the Claimant for close to two and half years, he got a sense from the

Claimant that he was vested in getting better.  Further Dr. Hawke testified that he did not have any concerns

regarding secondary gain issues and that he did not find the Claimant to be drug seeking and that Claimant

tended to underreport his symptoms.

25.              According to Dr. Hawke, Claimant’s medically documented injuries were to his right shoulder

and left knee.  He denied that Claimant injured his low back or left ankle as a result of his work injury.

26.              Dr. Hawke also indicated that there was no objective evidence that Claimant had functional

limitation of his right shoulder beyond the right shoulder.

27.              Despite Dr. Hawke testifying that he did not recall any medical records documenting the

Claimant complaining about his back, Dr. Hawke testified that his chart did have Dr. Baralot’s October 1,

2009 report.  Dr. Hawke testified that he didn’t recall appreciating that fact that Dr. Baralot noted Claimant’s

back pain complaints and Dr. Baralot that they were most likely secondary to Claimant’s abnormal gait.

28.              Dr. Hawke indicated that had there been “significant structural imbalances in the lumbosacral

pelvic hip” then he would have documented it.

29.              Dr. Hawke was also critical of Dr. Shea’s determination that Claimant has   leg length

discrepancy that Dr. Shea attributed to the work injury.  Dr. Hawke testified that even if Claimant has a leg

length discrepancy there is no way to know the cause.  Dr. Hawke, however, admitted that he has had

patients develop post-surgical leg length discrepancies and he prescribes heal lifts or orthotics to those

patients.

30.              Dr. Hawke essentially opined that because he never documented Claimant’s complaints of low

back pain over the course of two and one-half years of treatment that Claimant’s low back symptoms cannot
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be related to his work injury. 

31.              Dr. Hawke testified that Claimant’s mechanism of injury is consistent with a musculoskeletal

injury to the lumbar spine.  He categorized Claimant’s injuries as being severe due to the fact that Claimant

had to have his entire joint replaced and had a serious crush injury that required a four-compartment

fasciotomy which requires a high degree of trauma.

32.              Dr. Hawke also acknowledged that Claimant “always had a limp” when he saw the Claimant. 

Further, Dr. Hawke testified that the left knee surgeries could explain a leg length discrepancy.

33.              Dr. Hawke testified that he is familiar with the impairment rating tips provided by the Division of

Workers’ Compensation concerning ratable loss of range of motion in a knee and that it is appropriate to

subtract the uninjured knee in general and in this case.  Specifically, he indicated that because Claimant is

overweight, he determined that his weight “can have an adverse affect on range of motion involving both

joints.”

34.              With regard to Claimant’s right shoulder, Dr. Hawke believed that his impairment of 3% was

more accurate than Dr. Shea’s because Dr. Hawke measured Claimant’s range of motion at the time

Claimant was at maximum medical improvement.

35.              Dr. Hawke testified that the trauma sustained to Claimant’s knee resulted in instability of the

knee and that Claimant always limped. Dr. Hawke defined Claimant’s limp as an abnormal gait.

36.              Dr. Hawke testified that based on the type of injury and over two years of instability and/or

abnormal gait, both were reasonable causes for lumbar problems that were appreciated by Dr. Shea. Dr.

Hawke stated that an abnormal gait throws off the normal mechanics of the spine, which can cause the

imbalance that lends to muscle and ligament strain and resultant pathology. Dr. Hawke also stated that it was

plausible that the type of injury Claimant sustained would cause lumbar misalignment.

37.              Dr. Hawke testified that the impairment rating given by Dr. Shea to Claimant’s lumbar spine

was reasonable because it made medical sense. Dr. Hawke further stated that the lumbar pathology found

by Dr. Shea was objective.

38.              Dr. Hawke testified that a musculoskeletal injury to the lumbar spine is a reasonable

explanation as to why the Claimant suffers from loss of range of motion in his back. Further, he stated that

the mechanism of injury is consistent with the lumbar pathology.

39.              Dr. Hawke testified to a reasonable degree of medical probability that Claimant’s low back

problems were related to the work-related injury and that it was more probably than not that the work-related

condition and treatment for it caused the Claimant’s leg length discrepancy.

40.              Dr. Hawke stated that the Claimant’s erectile dysfunction was work-related because his

condition required opiate pain medications, pain and stress.

41.              Prior to Dr. Hugate being deposed, he neither reviewed any of Dr. Hawke, Dr. Baraolot or Dr.

Kesten’s records nor Dr. Hughes or Dr. Shea’s IME reports. He also did not review any of the depositions

taken in the case.

42.              Dr. Hugate’s physical exams were focused on Claimant’s knee.  Dr. Hugate never examined

the Claimant’s lumbar spine.

43.              Dr. Hugate testified that Claimant had either 5 or 6 knee surgeries related to his work accident.

44.              Dr. Kesten also testified by deposition.  Dr. Kesten is triple board certified in physical medicine

and rehabilitation, pain medicine and addiction medicine. Dr. Kesten has been fully level II accredited since

1995 and is an expert in the fields that he is board certified.

45.              Dr. Kesten started treating the Claimant on October 26, 2009. Dr. Kesten treated the Claimant

monthly from 2009 to the date of his deposition. 
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46.              Each time that Dr. Kesten treated the Claimant he performed a physical examination where he

consistently assessed the Claimant’s gait, spinal alignment, right shoulder and knee. Each time Dr. Kesten

physically examined Claimant’s back, Claimant demonstrated compromised range of motion and pain.

47.              Dr. Kesten agreed with Dr. Hawke’s opinion that Claimant suffered a tremendous injury to his

knee joint.

48.              Dr. Kesten explained that an antalgic gait is defined as being abnormal and that Clamant

consistently presented with an antalgic gait, which he attributed to Claimant’s left knee structural

derangement.

49.              Dr. Kesten stated that it was common knowledge and sensible to assert that an abnormal gait

can, in fact, result in low back pain. As it pertains to the Claimant, Dr. Kesten testified that Claimant’s gait

caused his low back condition.

50.              Dr. Kesten testified that the Claimant’s lumbosacral pain is largely a result of his altered gain. 

51.              Dr. Kesten diagnosed Claimant with mechanical low back pain supported by objective evidence

of sacroiliac joint dysfunction.

52.              Dr. Kesten testified that based on his treatment of the Claimant, his lumbar condition would fall

within Table 53, 2(b) of the AMA Guides as his condition had six months of documented pain and rigidity.

53.              Dr. Kesten testified that Dr. Shae’s physical exam findings were the same as his.

54.              Dr. Kesten agreed with Dr. Shae’s opinion in that Claimant sustained injuries to his lumbosacral

spine as a result of his work-related injury and that the condition was worthy of assessing permanent

impairment.

55.              Dr. Kesten was aware of the fact that in December 2008, Dr. Hawke prescribed Viagra to

Claimant and that Viagra is a medication that counters erectile dysfunction. Dr. Kesten noted that Claimant

was reporting to Dr. Hawke concerns of his sexual libido.  Dr. Kesten was also aware of Dr. Shih’s March 4,

2008 report where he discussed Claimant’s sexual dysfunction.  Dr. Kesten concerned with Dr. Shih’s

opinions in that there may be multiple factors resulting in the clinical presentation of decreased libido and

sexual dysfunction.

56.              Dr. Kesten agreed with Dr. Hawke opinion that chronic pain and/or depression can result in

sexual dysfunction and that Claimant repeatedly reported depression as a direct result of his work-related

injury.

57.              Dr. Kesten testified that throughout the entirety of his clinical course, he had no reason to

question the Claimant’s credibility with regard to symptom magnification, exaggeration, intentional reporting

that were not—and secondary gain. Dr. Kesten did perform provocative maneuvers to assess symptom

magnification and that Claimant consistently failed to demonstrate evidence of symptom magnification.

58.              Dr. Kesten evaluated the Claimant on January 10, 2011.  On physical examination, Claimant

reported appreciable tenderness to palpation over his left sacroiliac joint. Dr. Kesten’s impressions were

persistent lumbosacral pain secondary to his work-related accident.  Dr. Kesten diagnosed Claimant with

bilateral lumbosacral facet arthropathy.

59.              Based on the foregoing, the Respondents have failed to overcome the DIME opinion

concerning Claimant’s extremity and spinal ratings. First, there is no persuasive evidence that Claimant

previously suffered range of motion loss in his left knee due to his weight.  Claimant reported to Dr.

Carbaugh on February 5, 2010, that he had gained 30 pounds since the injury.  Thus, it does not appear that

Claimant had a longstanding history of obesity which would have affected his knee joints.  Finally, Dr. Hawke

pointed to no specific authority for his determination that when evaluating an overweight claimant’s knees, he

must base the deficits on the contralateral knee. 

60.              The difference in the right shoulder range of motion measurements taken by Drs. Shea and
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Hawke does not constitute an error sufficient to overcome the DIME.  The Judge is not persuaded by Dr.

Hawke’s opinion that the measurements he took were more accurate than those taken by Dr. Shea or that

Dr. Shea somehow erred when assessing Claimant’s right shoulder impairment. 

61.              There is also no clear and convincing evidence that Dr. Shea was wrong to rate Claimant’s low

back.  There is ample evidence supporting that Claimant had an antalgic gait and complained of low back

pain throughout his treatment.  In addition, the Judge is persuaded by the opinions of Drs. Hawke and

Kesten that Claimant’s knee problems caused an antalgic gait leading to low back pain, or that Claimant’s leg

length discrepancy, which was due to the knee surgeries, caused low back pain.  The Judge is further

persuaded that the injury itself may have caused low back pain. 

62.              Claimant has failed to overcome the DIME opinion concerning MMI for sexual dysfunction. 

Although the medical records note that Claimant was diagnosed with sexual dysfunction related to his work

injury, there is no persuasive or credible evidence that he had not reached MMI for that condition.  Dr. Hawke

placed him at MMI for all of his conditions as of June 15, 2010, at which time Claimant was no longer

receiving prescriptions for sexual dysfunction medications.  In addition, Dr. Kesten’s January 2011 report

makes no mention of sexual dysfunction or medications prescribed for sexual dysfunction.  There is simply

no persuasive evidence that Claimant continued to suffer from sexual dysfunction at the time he was placed

at MMI.  Consequently, Claimant reached MMI on June 15, 2010 for all of the compensable components of

his injury, and sustained permanent impairment as follows:  8% of the right upper extremity; 41% of the left

lower extremity; and 10% for Claimant’s low back. 

 

CONCLUSIONS OF LAW

            Based on the foregoing findings of fact, the Judge enters the following conclusions of law:

1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation. Section 8-40-102(1), C.R.S. The facts in a Workers' Compensation

case are not interpreted liberally in favor of either the rights of the injured worker or the rights of the

employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-

201, C.R.S.

2.                  The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

3.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005). 

4.                  Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a DIME selected through

the Division of Workers' Compensation shall only be overcome by clear and convincing evidence.   A DIME

physician's findings of MMI, causation, and impairment are binding on the parties unless overcome by “clear

and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 87 P.3d

261, 263 (Colo. App. 2004).

5.                  Clear and convincing evidence is highly probable and free from serious or substantial doubt,

and the party challenging the DIME physician's finding must produce evidence showing it highly probable the
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DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A

fact or proposition has been proved by clear and convincing evidence if, considering all the evidence, the

trier-of-fact finds it to be highly probable and free from serious or substantial doubt.  Metro Moving & Storage
Co. v. Gussert, supra.  The mere difference of medical opinion does not constitute clear and convincing

evidence to overcome the opinion of the DIME physician. Javalera v. Monte Vista Head Start, Inc., W.C.

Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560

(Nov. 17, 2000).

6.                  The enhanced burden of proof reflects an underlying assumption that the physician selected by

an independent and unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to identify and

evaluate all losses and restrictions which result from the industrial injury as part of the diagnostic

assessment process, the DIME physician's opinion regarding causation of those losses and restrictions is

subject to the same enhanced burden of proof.  Id.  

7.                  As found, the Respondents have failed to overcome the DIME opinion concerning Claimant’s

extremity and spinal ratings. First, there is no persuasive evidence that Claimant previously suffered range of

motion loss in his left knee due to his weight.  Claimant reported to Dr. Carbaugh on February 5, 2010, that

he had gained 30 pounds since the injury.  Thus, it does not appear that Claimant had a longstanding history

of obesity which would have affected his knee joints.  Finally, Dr. Hawke pointed to no specific authority for

his determination that when evaluating an overweight claimant’s knees, he must base the deficits on the

contralateral knee. 

8.                  The difference in the right shoulder range of motion measurements taken by Drs. Shea and

Hawke does not constitute an error sufficient to overcome the DIME.  The Judge is not persuaded by Dr.

Hawke’s opinion that the measurements he took were more accurate than those taken by Dr. Shea. 

9.                  There is also no clear and convincing evidence that Dr. Shea was wrong to rate Claimant’s low

back.  There is ample evidence supporting that Claimant had an antalgic gait and complained of low back

pain throughout his treatment.  In addition, the Judge is persuaded by the opinions of Drs. Hawke and

Kesten that Claimant’s knee problems caused an antalgic gait leading to low back pain, or that Claimant’s leg

length discrepancy, which was due to the knee surgeries, caused low back pain.  The Judge is further

persuaded that the injury itself may have caused low back pain. 

10.              Claimant has also failed to overcome the DIME opinion concerning MMI for sexual

dysfunction.  Although the medical records note that Claimant was diagnosed with sexual dysfunction related

to his work injury, there is no persuasive or credible evidence that he had not reached MMI for that

condition.  Dr. Hawke placed him at MMI for all of his conditions as of June 15, 2010, at which time Claimant

was no longer receiving prescriptions for sexual dysfunction medications.  In addition, Dr. Kesten’s January

2011 report makes no mention of sexual dysfunction or medications prescribed for sexual dysfunction.  There

is simply no persuasive evidence that Claimant continued to suffer from sexual dysfunction at the time he

was placed at MMI. 

11.              Consequently, Claimant reached MMI on June 15, 2010 for all of the compensable

components of his injury, and sustained permanent impairment as follows:  8% of the right upper extremity;

41% of the left lower extremity; and 10% for Claimant’s low back. 

 
ORDER

            It is therefore ordered that:

1.      Claimant is at MMI for all compensable components of his work injury.
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2.      Respondents shall pay PPD benefits based on the opinions of the DIME physician. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 23, 2012

Laura A. Broniak

Administrative Law Judge
 
 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-867-619-01

ISSUES

1.                  The issue presented at hearing was compensability.  The claimant withdrew the issues of

temporary disability from August 31, 2011, and ongoing.  The parties agreed that the issue of average

weekly wage could be deferred until after a decision has been made on compensability.

2.                  The Respondents conceded at the outset of the hearing that if the claim is compensable that

the medical treatment thus far has been appropriate and that they would pay.

FINDINGS OF FACT

1.                  The claimant is a 31 year old Level III Baler who worked at the Respondent-Employer’s off and

on from June 2007 through September 2011.  His job entailed taking bed units off the conveyer belt and

binding them into bales and moving the bales to a trailer and also throwing rods weighing up to 15 pounds

each into an upender that then compresses the beds into smaller units. 

2.                  The claimant had seen Dr. Wood and Dr. Leahy pursuant to the Respondent-Employer’s

Advance Release Technique “ART” Medical Program at various times prior to August 31, 2011, the most

recent time prior to that date being in and around August 23, 2011, when he was seen for left-sided spine

treatment. 

3.                  Local YMCA records show that the claimant had been to the YMCA approximately 35 times

between May 6, 2011, and August 25, 2011. The claimant testified that he did not hurt his arm or elbow

during these workouts at the YMCA.

4.                  The claimant began a shift on August 29, 2011 at 11:00 pm.  The shift was scheduled to end at

7:00 am on August 30, 2011. The Claimant hurt his right arm the morning of August 30, 2011, at

approximately 6:45 a.m. after picking up a rod and throwing it to complete a bale.  The Claimant felt a sharp
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pain in his arm when throwing the rod. The Claimant has had pain from throwing the rods before but this time

the pain stayed. The Claimant recalls seeing *QQQ that morning in the baling area. *QQQ was the lead on

the third shift. The Claimant recalls telling *QQQ that morning that his arm was a little bit sore from throwing

the rod.   He recalls *QQQ saying, “Well, go home and when you come back in tonight, if you can’t go let us

know.”

5.                  That evening on August 30, 2011 at 11:00 pm, the Claimant arrived at work and he saw *QQQ

and *RRR.  He told them that his arm was in a lot of pain and that he wasn’t going to be able to throw any

rods. The Claimant asked if it was possible to drop beds instead because he didn’t want to lose the hours.

6.                  *RRR said there was nothing for the Claimant to do and that he would have to leave.  The

Claimant then responded that he would get a point for leaving. He was told that he needed to go to the

emergency room and get an excuse from the doctor and then they would talk about it later.  The Claimant

was told that if he didn’t get an excuse he would get a point.

7.                   The Claimant then left the Respondent-Employer’s and proceeded to Penrose Main Hospital to

be treated.

8.                  In his evidentiary deposition, *-* testified that [Clmt] never indicated that he had specifically

hurt himself on August 30 or August 31 while working at the Respondent-Employer’s.  He did testify that the

claimant had told him that his elbow hurt and that he asked if he wanted to see a doctor and if we wanted to

see the doctor to let us know and he was sent home. 

9.                  *RRR’s recollection of the events differs from the Claimant’s recollection. The Claimant

apparently did not clearly communicate to *RRR that he was injured on the job and as a result believed that

*RRR communicated to him that he needed a doctor’s excuse or he would be given a point.

10.              The claimant went to Penrose Emergency Room late on August 30, 2011, and in the

emergency room medical report on August 31, 2011, at 12:25 a.m. it did indicate that the onset of injury was

‘yesterday’ and that it had taken place at home—it is circled home under the subheading “Where”. 

11.              However, the Emergency Department Triage form, in response to the question “Is this an

employer related injury?” clearly has the “Yes” block checked.

12.              Additionally, the Centura Health computer printout for the visit that time stamped at 0225 hours

on August 31, 2011 states under Code: 04 EMPLOYMENT RELATED with a location indicating the

Respondent-Employer’s place of business.

13.              Furthermore, on the Health Insurance Claim Form from the hospital, the block is checked that

indicates that the Claimant’s condition is related to employment.

14.              Once again, in an entry from the hospital from 8/31/2011 at 0025 hours under mechanism of

injury it states: “Denies trauma. Reports right elbow pain after working.”

15.              The ALJ finds that the Claimant is credible.  While there appears to be a certain level of

miscommunication, the ALJ finds that the Claimant injured his right elbow on the morning of August 30, 2011

while throwing a rod, which injury arose out of and was in the course of his employment with the

Respondent-Employer.

 

CONCLUSIONS OF LAW
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1.                  A worker’s compensation claimant must prove by a preponderance of the evidence that he or

she is a covered employee who suffered an injury arising out of and in the course of employment.  Section 8-

41-301, C.R.S.; Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder v.
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230 (Colo.App. 2001).  The facts in

a worker’s compensation case are not interpreted liberally in favor of either claimant or respondents.  Section

8-43-201, C.R.S.  Claimant bears the burden of proof by a preponderance of the evidence that his or her

employment bears a direct causal relationship to the injury.  Finn v. Industrial Commission of Colorado, 437

P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App.

1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A preponderance of the

evidence is that which leads the trier of fact, after considering all of the evidence, to find that a fact is more

probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).

2.                   In deciding whether claimant has met his burden of proof, the ALJ is empowered “to resolve

conflicts in the evidence, make credibility determinations, determine the weight to be accorded to testimony,

and draw plausible inferences from the evidence.” Kroupa v. Indus. Claim Appeals Off., 53 P.3d 1192, 1197

(Colo. App. 2002).

3.                  In determining credibility, the ALJ should consider the witness’ manner and demeanor on the

stand, means of knowledge, strength of memory, opportunity for observation, consistency or inconsistency of

testimony and actions, reasonableness or unreasonableness of testimony and actions, the probability or

improbability of testimony and actions, the motives of the witness, whether the testimony has been

contradicted by other witnesses or evidence, and any bias, prejudice or interest in the outcome of the case. 

COLORADO JURY INSTRUCTIONS, CIVIL, 3:16.

4.                  As found above, the ALJ concludes that the Claimant is credible.  While the Claimant may not

have clearly communicated with his supervisors at the time of the incident, the ALJ concludes that the

Claimant has established by a preponderance of the evidence that he sustained an injury on August 30, 2011

to his right elbow, which injury arose out of and was in the course of his employment with the Respondent-

Employer.

5.                  Section 8-42-101(1)(a), supra, provides:

Every employer … shall furnish … such medical, hospital, and surgical supplies, crutches, and apparatus as may

reasonably be needed at the time of the injury … and thereafter during the disability to cure and relieve the

employee from the effects of the injury.

6.                  The Respondent-Insurer is thus are liable for authorized medical treatment reasonably

necessary to cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; Sims v.
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

7.                  The Respondents conceded that if the claim were compensable they would be responsible for

the Claimant’s medical treatment and that the treatment thus far was appropriate.

ORDER

            It is therefore ordered that:

1.                  The Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado is

compensable.

2.                  The Respondent-Insurer shall pay for the Claimant’s medical benefits to cure or relive him from

the effects of his injury, including medical bills incurred thus far.
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3.                  The Respondent-Insurer shall pay interest to claimant at the rate of 8% per annum on all

amounts of compensation not paid when due.

4.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

 

 

DATE: March 29, 2012 /s/ original signed by:

Donald E. Walsh

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-831-419-02

ISSUES

            The issues presented for determination are whether the Claimant overcame the Division Independent

Medical Examination (DIME) physician’s opinions concerning permanent impairment; whether Claimant’s

average weekly wage (AWW) should be increased; whether Claimant is entitled to maintenance medical

treatment; and whether Respondents are entitled to recover an overpayment of permanent partial disability

(PPD) benefits if the Claimant fails to overcome the DIME opinion. 

STIPULATIONS

            The parties stipulated that Jason Helfrich, D.C., is an authorized treating physician and that

Respondents shall pay for the treatment he provided in accordance with the Workers’ Compensation Act and

the fee schedule.

FINDINGS OF FACT

Based on the evidence presented at hearing, the Judge finds as fact:

1.                   The Claimant began working for the Employer on July 13, 2009, as a waitress and bartender. 

As a new employee, Claimant was initially eased into the work schedule.  She worked only three days per

week at first and the number of hours she worked over those three days varied.  The Claimant testified that

she earned approximately $300 per week. 
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2.                  According to the Claimant, she was fully eased into the work schedule beginning in December

2009. 

3.                  It is undisputed that the Claimant was involved in a motor vehicle accident on November 27,

2009, when she was returning from a work-related errand.  The Claimant struck a vehicle that turned in front

of her vehicle.  Her vehicle was declared a total loss. 

4.                  The Claimant timely reported the motor vehicle accident to *TTT, the owner of the Employer. 

He referred her to Jason Helfrich, D.C.  *TTT did not inform the Claimant that her accident and resulting

injuries were covered by workers’ compensation insurance so her auto insurance carrier paid for the

chiropractic care.  After approximately four months of treatment, the Claimant reached the $5,000 medical

coverage limit provided by her auto insurance carrier. 

5.                   After exhausting the medical coverage through her auto insurance carrier, the Claimant filed a

claim for workers’ compensation on July 29, 2010.  In the Workers’ Claim for Compensation, the Claimant

reported that her AWW was $275.28. 

6.                  According to the paystub for the pay period ending July 18, 2010, the Claimant had earned a

total of $13,326.83 from January 2010 through July 18, 2010, which yields an AWW of $468.78.  

7.                  The Respondents admitted for the AWW of $275.28. 

8.                  The wage records from August 1, 2009 through November 20, 2009 reflect that the Claimant

earned a total of $4937.35 over that 16-week period of time, which yields an AWW of $308.58.  Thus, at the

time of Claimant’s injury, her AWW was $308.58.

9.                  The Claimant worked for the Employer until July 2010 when she moved to Denver.  After

moving to Denver, Claimant obtained another job as a waitress.  Claimant did not testify that she had

problems performing her job duties nor did she disclose her earnings. 

10.              The Insurer referred Claimant to Dr. Katharine Leppard and Claimant began treating with Dr.

Leppard on July 7, 2010.  On exam, Dr. Leppard noted that Claimant had marked hypertonicity throughout

the cervical and periscapular regions and tenderness over the SI joints.  She also noted mildly limited

cervical range of motion.  Dr. Leppard referred Claimant to physical therapy.

11.              The Claimant returned to see Dr. Leppard on August 27, 2010.  She reported persistent low

back, neck and mid-back pain.  The main area of tenderness was over the SI joints.   The treatment notes

indicate that Claimant’s lumbar MRI taken on August 26, 2010 revealed no evidence of disc injury or nerve

root impingement.  Dr. Leppard’s impressions were low back pain with SI joint dysfunction and pelvic

asymmetry with a normal lumber MRI; cervical myofascial pain; and thoracic myofascial pain with subtle

scoliosis.  By the time of this exam, the Claimant had moved to Denver so Dr. Leppard suggested that

Claimant establish care with a physiatrist in Denver.

12.              Claimant underwent no treatment other than physical therapy or nearly five months until she

returned to Dr. Leppard on January 5, 2011, pursuant to letter from the Insurer scheduling a demand

appointment. 

13.              Claimant again underwent no additional medical treatment and missed an appointment with Dr.

Leppard in February 2011. 

14.               The Insurer’s adjuster apparently wrote a letter to Dr. Leppard inquiring about the status of the

Claimant’s treatment.  Dr. Leppard wrote a letter dated March 4, 2011 to the adjuster explaining that the

Claimant had failed to show for the February 2011 appointment and had failed to reschedule it.  Dr. Leppard
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then indicated that, “I do therefore feel that she is at Maximum Medical Improvement.  In the cervical spine

she has a II-B impairment of 4%.  I cannot assign range of motion impairments, as again, she has failed to

return to the office.  There are no work restrictions.” 

15.              Following the issuance of Dr. Leppard’s letter, on March 30, 2011, the Respondents filed a

Final Admission of Liability consistent with Dr. Leppard’s findings on MMI and permanent impairment.  The

Respondents paid PPD to the Claimant consistent with the Final Admission in the amount of $5,050.47. 

16.              Claimant apparently objected and filed an Application for Hearing.  The hearing was later

vacated. 

17.              Claimant had moved from Denver to Utah in February 2011.  Claimant began working for a

retail grocery chain.  She did not testify that she had any problems performing her job duties nor did she

disclose her earnings. 

18.              On May 12, 2011, Claimant reported to Functional Assessment Rehab and Physical Therapy

for a range of motion assessment. The physical therapist used the Fifth Edition of the AMA Guidelines to the

Evaluation of Permanent Impairment (AMA Guides) as a reference for the evaluation.  The range of motion

measurements were taken with a goniometer or double inclinometers.  The therapist determined that

Claimant had deficits in her cervical range of motion that resulted in a 10% whole person impairment.  The

therapist documented range of motion deficits in the thoracic and lumbar spine as well as bilateral shoulders.

19.              The Claimant sent the range of motion assessment to Dr. Leppard and requested an amended

impairment rating.  On June 3, 2011, Dr. Leppard wrote a letter to Claimant’s counsel wherein she concluded

that the range of motion measurements taken in Utah resulted in 10% impairment.  She added that to the 4%

II-B impairment which resulted in a total impairment of 14% whole person.  Dr. Leppard acknowledged the

thoracic and lumbar range of motion measurements, but opined that Claimant had no impairment to these

areas. 

20.              Based on Dr. Leppard’s amended impairment rating, on July 11, 2011, the Respondents filed a

Notice and Proposal to Select an Independent Medical Examiner.  The parties apparently did not agree on a

DIME physician and on August 11, 2011, the Respondents filed an Application for a DIME.  In the

Application, the Respondents listed “low back” as the specific body part to be evaluated.  The Respondents

also noted “Grover Medicals” as a concern to be addressed by the DIME physician.  The Respondents did

not include the neck or cervical spine as a body part or condition to be evaluated.

21.              Dr. Hua Judy Chen was selected to perform the DIME, which occurred on October 10, 2011. 

Dr. Chen reviewed Claimant’s medical records and noted that by January 5, 2011, Claimant had reported to

Dr. Leppard that her low back pain was better but that she continued to have neck and mid-back pain. 

22.              According to Dr. Chen, Claimant reported to her that she had only occasional neck pain but

that her back and knee pain continue to bother her. 

23.              Dr. Chen also performed a physical examination of the Claimant according to her specialty,

which is neurology.  She noted that Claimant presented with pain in the bilateral trapezius muscles and

rhomboid muscles as well as the left L4 paraspinal muscle and had a normal neurological examination. 

24.              Dr. Chen referred Claimant to a physical therapist for a lumbar range of motion assessment. 

Claimant’s straight leg test was invalid after two separate sets of measurements.  Dr. Chen did not have the

Claimant return on a separate day for additional range of motion measurements, which is the protocol

required by the AMA Guides.  Dr. Chen also noted a large variation between the measurements taken on

May 5, 2011 and those taken on October 10, 2011. 
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25.              In the assessment portion of her report, Dr. Chen stated that she was asked to evaluate the

Claimant “about impairment of low back.”  Dr. Chen noted that Claimant reported to her chiropractor on June

9, 2010 that her low back pain was improved but then graded her low back pain the worst of all of her

symptoms to Dr. Leppard on July 7, 2010.  Dr. Chen further noted that by January 5, 2011, Dr. Leppard had

concluded that Claimant’s low back pain had resolved.  She noted that Dr. Leppard gave Claimant an

impairment rating for her cervical spine based on Claimant’s persistent complaints of upper/middle back pain

and diagnosis of cervical strain.  Dr. Chen also noted that Claimant’s current symptoms “changed to

occasional neck pain, frequent bilateral, right worse than left knee pain and continuous back pain.”  Dr. Chen

concluded that for these reasons, she could not establish a specific medical condition that is consistent since

the Claimant’s car accident.  

26.              Dr. Chen concluded Claimant’s date of MMI should be October 10, 2011 rather than March 4,

2011 because Claimant’s pain complaints had changed since January 5, 2011.  Dr. Chen assigned no

permanent impairment, and she recommended over-the-counter pain medications as needed and physical

activity for future medical treatment.

27.              Dr. Chen did not refer Claimant for range of motion assessment of her cervical spine or

actually provide much of an opinion concerning Claimant’s cervical spine.

28.              Dr. Chen testified during the hearing as an expert in neurology, an area in which she is board

certified.  She explained that in terms of Claimant’s neck, the diagnostic studies showed no structural

changes that would be related to Claimant’s injury.  Dr. Chen also explained that she could find no injury to

Claimant’s cervical or lumbar spine on examination, but her testimony indicated that she was looking only for

nerve damage in Claimant’s neck and back. 

29.              Dr. Chen admittedly did not perform range of motion measurements on Claimant’s neck nor did

she ask the physical therapist to measure Claimant’s neck range of motion.  Dr. Chen testified that Claimant

reported that her neck symptoms were better and that it was her low back that bothered her more.  Dr. Chen

initially concluded that Claimant’s neck problems were muscular in nature and that she disagreed with Dr.

Leppard’s impairment rating.

30.              Dr. Chen later testified that while she typically examines a claimant’s entire body, she focused

on Claimant’s lumbar spine and on neurological conditions because that is her specialty.  She admitted that

she was looking for a nerve injury and not an orthopedic injury.  Dr. Chen indicated that she did not object to

the cervical spine because she focused on the lumbar spine.  She believed she only needed to assess

Claimant’s lumbar spine based on the Respondents’ application for a DIME. 

31.              With regard to maintenance medical benefits, Dr. Chen opined that it would not be

unreasonable for Claimant to pursue physical therapy with a home exercise program.

32.              Claimant testified that she is still in pain and requires physical therapy because it helped her in

the past. 

33.              Claimant never missed any time from work as a result of her work-related auto accident and

she never had any work restrictions while undergoing medical treatment for her work injury.  Claimant did not

testify, and she introduced no evidence, that her work injury impacted her future earning capacity such that

an increase in her AWW to $468.78, and resulting increase in PPD, would more fairly represent her

diminished earning capacity. 
 

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Judge enters the following conclusions of law:
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1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation. Section 8-40-102(1), C.R.S. The facts in a Workers' Compensation

case are not interpreted liberally in favor of either the rights of the injured worker or the rights of the

employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-

201, C.R.S.

2.                  The ALJ's factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385

(Colo. App. 2000).

3.                  When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness’s testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005). 

Overcoming the DIME

4.                  Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a DIME physician

selected through the Division of Workers' Compensation shall only be overcome by clear and convincing

evidence.   A DIME physician's findings of MMI, causation, and impairment are binding on the parties unless

overcome by “clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim
Appeals  Office, 87 P.3d 261, 263 (Colo. App. 2004).

5.                  Clear and convincing evidence is highly probable and free from serious or substantial doubt,

and the party challenging the DIME physician's finding must produce evidence showing it highly probable the

DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A

fact or proposition has been proved by clear and convincing evidence if, considering all the evidence, the

trier-of-fact finds it to be highly probable and free from serious or substantial doubt.  Id.  The mere difference

of medical opinion does not constitute clear and convincing evidence to overcome the opinion of the DIME

physician. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 2004);

see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000).

6.                  The enhanced burden of proof reflects an underlying assumption that the physician selected by

an independent and unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to identify and

evaluate all losses and restrictions which result from the industrial injury as part of the diagnostic

assessment process, the DIME physician's opinion regarding causation of those losses and restrictions is

subject to the same enhanced burden of proof.  Id.  

7.                  As found, the Claimant has overcome the DIME opinion concerning her cervical spine

impairment rating.  Dr. Chen failed to evaluate all injury-related losses as part of the DIME process.   She

specifically failed to adequately address the cervical spine despite the medical records documenting an

injury to Claimant’s cervical spine. During the hearing, Dr. Chen reinforced her belief that she needed only to

confine her evaluation to Claimant’s lumbar spine, and to specifically evaluate nerve injuries.  There was

nothing in the DIME application that would suggest to Dr. Chen that she should only evaluate nerve injuries. 

Dr. Chen also testified that she disagreed with Dr. Leppard’s rating then later testified that she did not object

to the cervical spine because she was focused on the lumbar spine. Dr. Chen’s inconsistent testimony and

opinions render her DIME opinion unpersuasive. 
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22.     Once the ALJ determines that the DIME rating has been overcome in any respect, the ALJ may

calculate the claimant’s impairment rating based upon the preponderance of the evidence.  DeLeon v. Whole
Foods Market, W.C. No. 4-600-477 (November 16, 2008).  Based upon the preponderance of the evidence,

Claimant has established entitlement to a 4% whole person impairment for her cervical spine consistent with

the initial determination made by Dr. Leppard.  Claimant has failed to establish entitlement to the additional

10% permanent impairment based on the range of motion assessment. The range of motion testing was

performed by an out-of-state provider whose credentials are unknown.  In addition, the testing was

performed in accordance with the Fifth Edition of the AMA Guides which is contrary to the Colorado Workers’

Compensation Act.  Finally, the range of motion testing was performed more than two months after Dr.

Leppard determined Claimant was at MMI.  For those reasons, the appropriate rating is 4% whole person

based on Dr. Leppard’s initial assessment. 

Average Weekly Wage

8.                  Section 8-42-102(2), C.R.S., requires a claimant’s average weekly wage to be calculated upon

the monthly, weekly, hourly, daily or other remuneration the claimant was receiving at the time of the injury. 

Section 8-42-102(3), C.R.S., grants the ALJ discretionary authority to alter the statutory formula if for any

reason it will not fairly determine claimant's AWW. Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo.

1993). The overall objective of calculating AWW is to arrive at a fair approximation of claimant's wage loss

and diminished earning capacity. Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-

240-475 (ICAO May 7, 1997).

9.                  Claimant has established that her AWW should be increased from $275.28 to $308.58. The

wage records from August 1, 2009 through November 20, 2009 reflect that Claimant earned a total of

$4937.35 over that 16-week period of time, which yields an AWW of $308.58.  Thus, at the time of

Claimant’s injury, her AWW was $308.58.  The Judge is not persuaded by Claimant’s assertion that her

AWW should be calculated in accordance with the discretionary authority granted by §8-42-102(3), C.R.S. 

Claimant did not testify, and she introduced no evidence, that her work injury impacted her future earning

capacity such that an increase in her AWW to $468.78, and resulting increase in PPD, would more fairly

represent her diminished earning capacity. 

Maintenance Medical Benefits

10.              The need for medical treatment may extend beyond the point of maximum medical

improvement where a claimant requires periodic maintenance care to prevent further deterioration of her

physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  An award for Grover
medical benefits is neither contingent upon a finding that a specific course of treatment has been

recommended nor a finding that claimant is actually receiving medical treatment.  Holly Nursing Care Center
v. Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals
Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus authorizes the ALJ to enter an order

for future maintenance treatment if supported by substantial evidence of the need for such treatment. Grover
v. Industrial Commission, supra.

11.              Claimant has not demonstrated by a preponderance of the evidence that she is entitled to

maintenance medical treatment.  No persuasive or credible evidence was introduced showing that Claimant

needs additional treatment to prevent deterioration of her physical condition caused by her work injury.  The

Judge acknowledges that Dr. Chen agreed that physical therapy and a home exercise program would not be

unreasonable; however, Dr. Chen’s opinion does not constitute substantial evidence of the need for such

treatment.  Further, Claimant’s testimony that she is still in pain and needs physical therapy was not

persuasive.
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ORDER

            It is therefore ordered that:

1.      The Claimant is at MMI with a permanent impairment of 4% whole person. 

2.      The Claimant’s AWW is $308.58.

3.      Because the Claimant’s AWW is increased, the Respondents shall pay PPD consistent with the increased

AWW.  Respondents are entitled to a credit in the amount of $5,050.47 for the amount of PPD already

paid to the Claimant. 

4.      The Claimant is not entitled to maintenance medical treatment.

5.      Jason Helfrich, D.C., is an authorized treating physician.

6.      Respondents shall for the treatment provided by Jason Helfrich, D.C., in accordance with the Workers’

Compensation Act and the fee schedule.  

7.      Pursuant to §8-43-410(1), C.R.S., the Insurer shall pay interest to Claimant at the rate of 8% per annum

on all amounts of compensation not paid when due. 

DATED: March 29, 2012

Laura A. Broniak

Administrative Law Judge
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ISSUE

Whether Claimant has produced clear and convincing evidence to overcome the Division Independent

Medical Examination (DIME) opinion of Franklin Shih, M.D. that he sustained a 25% whole person

impairment rating.

FINDINGS OF FACT

            1.         On September 9, 2005 Claimant injured his back during the course and scope of his

employment with Employer.  He subsequently experienced persistent back pain and received conservative

medical treatment.  However, because conservative measures failed, Claimant underwent artificial disc

replacement surgery at L3-L4 and L4-L5 with Michael Janssen, M.D. on April 12, 2010.

            2.         On March 11, 2011 Authorized Treating Physician (ATP) George A. Leimbach, M.D. concluded

that Claimant had reached Maximum Medical Improvement (MMI) and assigned a 24% whole person

impairment rating.  The rating consisted of 13% pursuant to the AMA Guides to the Evaluation of Permanent
Impairment, Third Edition (Revised) (AMA Guides) Table 53, IV-B and C for disc instability, 11% for range of

motion loss and 2% extremity for neurologic impairment.

            3.         On May 31, 2011 Employer filed a Final Admission of Liability (FAL) consistent with Dr.

Leimbach’s rating.  On June 28, 2011 Claimant challenged the FAL and sought a DIME.
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            4.         On July 15, 2011 Claimant underwent an independent medical examination with Kristin D.

Mason, M.D.  Dr. Mason assigned Claimant a 27% whole person impairment rating.  The rating consisted of

11% pursuant to the AMA Guides Table 53, IV-B and C for disc instability, 16% for range of motion deficits

and 5% extremity for neurologic impairment.

            5.         On August 31, 2011 Franklin Shih, M.D. performed a DIME.  Dr. Shih determined that

Claimant’s range of motion measurements were invalid and directed him to return for a second evaluation. 

On September 6, 2011 Claimant returned to Dr. Shih, but range of motion measurements were again

invalid.  Nevertheless, Dr. Shih determined that Claimant had suffered a 25% whole person impairment.  The

rating consisted of 11% pursuant to the AMA Guides Table 53, II-E and F for internal disc disruption and

16% for range of motion loss.  Dr. Shih noted that doctors Leimbach and Mason had assigned Claimant an

extremity rating for a neurologic deficit.  However, he declined to assign a rating for a neurologic deficit

because Claimant’s examination was “very nonspecific, and not to a point where I feel comfortable defining a

specific neurologic impairment.”

            6.         On October 12, 2011 Respondents filed a FAL consistent with Dr. Shih’s DIME rating. 

Claimant timely objected and filed an application for hearing to overcome the DIME rating regarding

impairment.  He did not challenge Dr. Shih’s MMI determination.

            7.         On February 6, 2012 Claimant underwent an independent medical examination with L. Barton

Goldman, M.D.  Dr. Goldman also testified at the hearing in this matter as an expert in the fields of physical

and occupational medicine, the AMA Guides and the Level II accreditation curriculum.  He reviewed the

impairment ratings assigned by doctors Leimbach, Mason and Shih.  Dr. Goldman explained that Dr. Shih’s

DIME opinion fully complied with the AMA Guides and he correctly assigned Claimant a 25% whole person

impairment rating.

8.         Dr. Goldman initially determined that doctors Shih and Mason correctly assigned Claimant an

11% whole person impairment rating for a two-level disc replacement pursuant to Table 53, II-E and F of the

AMA Guides.  Regarding Claimant’s range of motion, Dr. Goldman testified that Dr. Shih followed the AMA
Guides and Level II accreditation curriculum by having Claimant return for follow-up range of motion

measurements when the first set of flexion measurements was invalid.  He remarked that Dr. Shih properly

obtained six range of motion measurements during the August 31, 2011 and September 6, 2011

examinations.  However, because the measurements were invalid in both examinations, the flexion

measurements could not be considered in deriving Claimant’s range of motion loss.  Dr. Goldman also noted

that Claimant’s range of motion had decreased precipitously from prior range of motion evaluations with

doctors Leimbach and Mason.  Nevertheless, Dr. Goldman concluded that Dr. Shih “derive[d] probably the

most liberal range of motion impairment that might be applied in this matter of 16% whole person, which

correlates with that recommended by Dr. Mason and in fact is a higher rating than suggested by Dr.

Leimbach.”  Accordingly, Dr. Goldman found that Dr. Shih’s 16% whole person rating for range of motion

deficits was appropriate.

9.         In addressing Dr. Shih’s decision not to assign Claimant a permanent neurologic impairment

rating, Dr. Goldman testified that in order to provide a neurologic rating a physician must find consistency

during the examination.  Dr. Goldman noted that Dr. Shih found Claimant’s examination to be inconsistent

and non-physiologic.  He commented that Claimant’s examination did not make sense from a peripheral

neurologic perspective.  Therefore, he agreed with Dr. Shih that Claimant did not meet the criteria under the

AMA Guides for a permanent neurologic impairment.

10.       Claimant testified at the hearing in this matter.  He remarked that he continues to suffer lower

back pain with symptoms in his lower extremities that include numbness, tingling and pain.  Claimant

commented that he did not take any pain medications prior to his evaluations with Dr. Leimbach or Dr.

Mason and his first visit with Dr. Shih.  However, prior to his September 6, 2011 follow-up evaluation with Dr.
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Shih Claimant took muscle relaxant Amirix, Tylenol and Ibuprofen.  He stated that he took the medications in

order to give more consistent range of motion measurements at his follow-up evaluation.

11.       Dr. Goldman addressed Claimant’s contention that he took medications prior to his September

6, 2011 follow-up examination with Dr. Shih.  He initially noted that claimants should take their medications

prior to an impairment evaluation.  Dr. Goldman stated that the medications Claimant ingested prior to the

September 6, 2011 examination would probably not have diffused his symptoms and his range of motion

measurements likely would have increased.  Finally, Dr. Goldman noted that Claimant’s use of medications

would not have affected Dr. Shih’s decision about whether he had a neurologic impairment.

            12.       Claimant has failed to produce clear and convincing evidence to overcome the DIME opinion of

Dr. Shih that he suffered a 25% whole person impairment rating.  The 25% whole person rating consisted of

11% pursuant to the AMA Guides Table 53, II-E and F for internal disc disruption and 16% for range of

motion loss.  Dr. Shih noted that doctors Leimbach and Mason had assigned Claimant an extremity rating for

a neurologic deficit.  However, he declined to assign a rating for a neurologic deficit because Claimant’s

examination was “very nonspecific, and not to a point where I feel comfortable defining a specific neurologic

impairment.”

13.       The persuasive report and testimony of Dr. Goldman supports Dr. Shih’s 25% whole person

impairment rating.  Dr. Goldman initially determined that doctors Shih and Mason correctly assigned

Claimant an 11% whole person impairment rating for a two-level disc replacement pursuant to Table 53, II-E

and F of the AMA Guides.  Regarding Claimant’s range of motion, Dr. Goldman testified that Dr. Shih

followed the AMA Guides and Level II accreditation curriculum by having Claimant return for follow-up range

of motion measurements when the first set of flexion measurements was invalid.  Dr. Goldman noted that

Claimant’s range of motion had decreased precipitously from prior range of motion evaluations with doctors

Leimbach and Mason.  Nevertheless, Dr. Goldman concluded that Dr. Shih “derive[d] probably the most

liberal range of motion impairment that might be applied in this matter.”  Accordingly, Dr. Goldman found that

Dr. Shih’s 16% rating for loss of range of motion was appropriate.  Furthermore, Dr. Goldman testified that in

order to provide a neurologic rating a physician must find consistency during the examination.  Dr. Goldman

noted that Dr. Shih found Claimant’s examination to be inconsistent and non-physiologic.  He commented

that Claimant’s examination did not make sense from a peripheral neurologic perspective.  Therefore, he

agreed with Dr. Shih that Claimant did not meet the criteria under the AMA Guides for a permanent

neurologic impairment.  Finally, Dr. Goldman noted that Claimant’s use of medications prior to the

September 6, 2011 examination would not have affected Dr. Shih’s decision about whether he had a

neurologic impairment.

14.       In contrast, Dr. Mason assigned Claimant a 27% whole person impairment rating.  The rating

consisted of 11% pursuant to the AMA Guides Table 53, IV-B and C for disc instability, 16% for range of

motion deficits and 5% extremity for neurologic impairment.  Based on the persuasive testimony of Dr.

Goldman, Dr. Mason’s impairment rating constitutes a difference of opinion with Dr. Shih’s DIME

determination.  However, a mere difference of opinion does not constitute unmistakable evidence that Dr.

Shih’s opinion is incorrect.

CONCLUSIONS OF LAW

                                 1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim

has the burden of proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A

preponderance of the evidence is that which leads the trier-of-fact, after considering all of the evidence, to

find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v.
M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation case are not interpreted
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liberally in favor of either the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A

Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S.

2.         The Judge’s factual findings concern only evidence that is dispositive of the issues involved;

the Judge has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO,
5 P.3d 385, 389 (Colo. App. 2000).

3.         When determining credibility, the fact finder should consider, among other things, the

consistency or inconsistency of the witness's testimony and actions; the reasonableness or

unreasonableness (probability or improbability) of the testimony and actions; the motives of the witness;

whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co.
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007).

            4.         In ascertaining a DIME physician’s opinion, the ALJ should consider all of the DIME physician’s

written and oral testimony.  Lambert & Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo.

App. 1998).  A DIME physician’s determination regarding MMI and permanent impairment consists of his

initial report and any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); see
Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005).

5.         A DIME physician's findings of MMI, causation, and impairment are binding on the parties

unless overcome by “clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial
Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that

demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Industrial
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to overcome a DIME

physician's opinion, “there must be evidence establishing that the DIME physician's determination is incorrect

and this evidence must be unmistakable and free from serious or substantial doubt.”  Adams v. Sealy, Inc.,

W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear

and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. Anheuser Busch, Inc.,

W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).

6.         A DIME physician is required to rate a claimant’s impairment in accordance with the AMA
Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App.

2003).  However, deviations from the AMA Guides do not mandate that the DIME physician’s impairment

rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may

consider a technical deviation from the AMA Guides in determining the weight to be accorded the DIME

physician’s findings.  Id.  Whether the DIME physician properly applied the AMA Guides to determine an

impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr.

16, 2008).

            7.         As found, Claimant has failed to produce clear and convincing evidence to overcome the DIME

opinion of Dr. Shih that he suffered a 25% whole person impairment rating.  The 25% whole person rating

consisted of 11% pursuant to the AMA Guides Table 53, II-E and F for internal disc disruption and 16% for

range of motion loss.  Dr. Shih noted that doctors Leimbach and Mason had assigned Claimant an extremity

rating for a neurologic deficit.  However, he declined to assign a rating for a neurologic deficit because

Claimant’s examination was “very nonspecific, and not to a point where I feel comfortable defining a specific

neurologic impairment.”

            8.         As found, the persuasive report and testimony of Dr. Goldman supports Dr. Shih’s 25% whole

person impairment rating.  Dr. Goldman initially determined that doctors Shih and Mason correctly assigned

Claimant an 11% whole person impairment rating for a two-level disc replacement pursuant to Table 53, II-E
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and F of the AMA Guides.  Regarding Claimant’s range of motion, Dr. Goldman testified that Dr. Shih

followed the AMA Guides and Level II accreditation curriculum by having Claimant return for follow-up range

of motion measurements when the first set of flexion measurements was invalid.  Dr. Goldman noted that

Claimant’s range of motion had decreased precipitously from prior range of motion evaluations with doctors

Leimbach and Mason.  Nevertheless, Dr. Goldman concluded that Dr. Shih “derive[d] probably the most

liberal range of motion impairment that might be applied in this matter.”  Accordingly, Dr. Goldman found that

Dr. Shih’s 16% rating for loss of range of motion was appropriate.  Furthermore, Dr. Goldman testified that in

order to provide a neurologic rating a physician must find consistency during the examination.  Dr. Goldman

noted that Dr. Shih found Claimant’s examination to be inconsistent and non-physiologic.  He commented

that Claimant’s examination did not make sense from a peripheral neurologic perspective.  Therefore, he

agreed with Dr. Shih that Claimant did not meet the criteria under the AMA Guides for a permanent

neurologic impairment.  Finally, Dr. Goldman noted that Claimant’s use of medications prior to the

September 6, 2011 examination would not have affected Dr. Shih’s decision about whether he had a

neurologic impairment.

            9.         As found, in contrast, Dr. Mason assigned Claimant a 27% whole person impairment rating. 

The rating consisted of 11% pursuant to the AMA Guides Table 53, IV-B and C for disc instability, 16% for

range of motion deficits and 5% extremity for neurologic impairment.  Based on the persuasive testimony of

Dr. Goldman, Dr. Mason’s impairment rating constitutes a difference of opinion with Dr. Shih’s DIME

determination.  However, a mere difference of opinion does not constitute unmistakable evidence that Dr.

Shih’s opinion is incorrect.

ORDER

Based upon the preceding findings of fact and conclusions of law, the Judge enters the following

order:

 

            1.         Claimant has failed to produce clear and convincing evidence to overcome the DIME opinion of

Dr. Shih that he sustained a 25% whole person impairment rating.

2.         Any issues not resolved in this Order are reserved for future determination.

If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review the order with

the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must

file your Petition to Review within twenty (20) days after mailing or service of the order, as indicated on

certificate of mailing or service; otherwise, the Judge’s order will be final.  You may file the Petition to Review

by mail, as long as the certificate of mailing attached to your petition shows: (1) That you mailed it within

twenty (20) days after mailing or service of the order of the Judge; and (2) That you mailed it to the above

address for the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2),
C.R.S. (as amended, SB09-070). For further information regarding procedures to follow when filing a Petition
to Review, see Rule 26, OACRP.   You may access a form for a petition to review at
http://www.colorado.gov/dpa/oac/forms-WC.htm.

DATED: March 30, 2012.

Peter J. Cannici

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
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WORKERS’ COMPENSATION NO. WC 4-865-387-01

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that he suffered a

compensable injury arising out of and in the course of his employment with respondent-employer?

Ø                  If claimant did suffer a compensable injury, respondents stipulated they were not contesting the

reasonableness and necessity of claimant’s emergency room (“ER”) visit on September 2, 2011 nor the

treatment provided by Steamboat Medical Group up through October 4, 2011, the date of claimant’s

application for expedited hearing

FINDINGS OF FACT

1.                  Claimant was employed with employer as a check/bagger on September 1, 2011.  Claimant

was hired by employer on September 14, 2010 to work in the salad bar area.  Claimant eventually moved to

the position as a courtesy clerk[9] in July 2011.  Claimant’s job duties as a courtesy clerk, including gathering

shopping carts from the parking lot and moving the shopping carts into the store.

2.                  Claimant testified that on September 1, 2011, claimant was gathering shopping carts in the

parking lot when a car driven by an elderly man pulled into a handicap parking space and struck claimant in

the left buttocks region causing claimant to be knocked to his right.  Claimant testified he confronted the

passenger of the car and informed the passenger that he had been struck by the car.  Claimant testified the

passenger told him “we didn’t know we hit you”.  Claimant testified he began to get angry and walked away

from the confrontation.  Claimant testified that after the adrenaline rush wore off, he noticed his right calf was

hurting and both knees started aching.  Claimant testified he was limping after being struck by the car.

3.                   Claimant went into the store and saw *SSS, a co-worker.  *SSS testified at hearing that when

claimant walked into the store at around 5:00 p.m. he appeared in distress.  *SSS testified she was working

the self-scan area near the entrance of the store.  *SSS testified that because claimant appeared in distress,

she asked him if he was OK, and he replied “No, I don’t think I’m OK” and informed *SSS that he had been

hit in the parking lot.  *SSS testified that claimant used swear words to describe the incident and *SSS

informed claimant that he needed to report the injury to employer.  *SSS testified claimant was limping when

he walked off and further testified claimant was not limping when she saw him earlier that same day.  *SSS

testified that based on statements claimant must have made to her in this conversation, she understood that

claimant was struck by a car with out of state license plates that was parked in the handicap parking spot.

4.                  *SSS testified that when claimant went to report the injury to the supervisors, she went to the

parking lot with the information that she had obtained from claimant regarding a description of the incident

and obtained the license plate number of the car in the handicap parking spot.  *SSS testified she

subsequently saw a gentleman using two canes go out of the store and get into the car and drive off.  *SSS

testified that this person took a long time (about 10 minutes) to get to the car, get in the car and drive off. 

*SSS testified she later gave the license plate information to claimant.

5.                  *SSS testified that she knew claimant through his work with employer.  The ALJ finds that

*SSS is an independent witness and finds her testimony credible and persuasive regarding claimant’s

actions immediately after the incident in the parking lot.

6.                  Claimant testified that he reported the incident to *SSS and she suggested he report the injury

to management.  Claimant testified he pointed out the car to *SSS and went to report the injury to

management.

7.                  Claimant filled out an accident report on the day of the injury with a description of injury that
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read: “I was getting carts in the parking lot when an older couple pulled in a handicap parking slot they hit me

with the front of car with a cart in my hand.  I turned awary it hit my left side but it is my right knee that hurt.  I

told people they hit me they (illegible) didn’t know they had hit me.”  Claimant reported in the incident report

pain in his right knee and calf.

8.                   *TTT, the assistant store manager testified in this case.  *TTT testified he spoke to claimant

after the incident on September 1, 2011 when *TTT was on his way out the door.  *TTT testified that claimant

reported to him that a car had backed into him in the parking lot and hurt his right knee.  *TTT testified he

asked claimant if he was able to finish his shift, and claimant reported he was.  *TTT testified that claimant

did not ask for police to be called.  *TTT testified he directed *UUU to get information regarding the incident

from Claimant and *UUU then went to *VVV to complete the reporting of the incident.

9.                   The ALJ does not credit the testimony of *TTT with regard to the car backing into claimant in

the parking lot.  The ALJ notes that *TTT’s testimony is based on his conversation with claimant while *TTT

was leaving the store and the information regarding a car backing into claimant is inconsistent with the

written statement provided to employer shortly thereafter.  The ALJ credits the written statement over any

contradictory evidence presented through the testimony of *TTT.

10.              Respondents presented the testimony of *VVV.  *VVV testified that *UUU came to his office

with claimant on September 1, 2011 and he asked claimant is he wanted to go see a doctor, to which

claimant replied that he did not and said he could finish his shift.  *VVV testified that because it was late at

night he told claimant he could go to the ER if he needed to that night.  *VVV testified that claimant showed

him his calf that night, but recalled it was his left calf, not his right.  *VVV testified that prior to September 1,

2011 he had noted claimant had “a little limp to his walk” and favored his right side.  *VVV testified claimant

told him he had to get out of the sheet rocking business because he was getting too old and said something

about having rough knees from doing drywall.  *VVV testified he did OK claimant to go to an ER physician if

he needed to.

11.              Claimant finished his shift for employer, but testified he did not carry groceries out to the cars

for customers.  Claimant testified he went home that night and had a difficult time sleeping because his

knees and right calf hurt.  Claimant testified when he woke up, he went to the ER.  Claimant reported to the

ER that he had been struck by a car in the parking lot.  Claimant testified that the ER nurse informed

claimant that they had to contact the police.

12.              Officer Silva testified at hearing in this matter.  Officer Silva is a patrol officer for the city of

Steamboat Springs.  Officer Silva testified he was called to Yampa Valley Hospital on September 2, 1011 to

meet with claimant in the ER because claimant was being treated for injuries arising out of an alleged hit and

run accident.  Officer Silva testified it was his understanding that claimant was gathering carts when he

struck by a car being driven by a person going into a handicap parking spot.  Officer Silva testified that

through his discussions with claimant, he was able to identify the driver of the vehicle as being *WWW, a

driver he had stopped earlier on September 1, 2011 after receiving a report about a suspected drunk driver. 

Officer Silva testified when he stopped *WWW on September 1, 2011, he ascertained the claimant was not

intoxicated, but was just an elderly gentleman driving very slowly.

13.              Claimant filled out a report on September 2, 2011 that reported he was getting shopping cars in

the parking lot and had one in his hands when he was struck from behind by a car injuring his right knee. 

The ALJ finds the written report provided by claimant to Officer Silva to be consistent with the other written

reports entered into evidence at the hearing and with the testimony of claimant at hearing.

14.              Officer Silva testified he subsequently investigated the incident by interviewing *WWW and his

wife.  Officer Silva testified *WWW and his wife denied hitting claimant.  Officer Silva testified that he did not

notice any damage on the front of *WWW’s car.  Based on the result of his investigation, Officer Silva issued
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a citation to *WWW for careless driving.

15.              According to the police report, *WWW reported to Officer Silva that claimant said “you almost

hit me” when he confronted *WWW in the parking lot.

16.              *WWW testified at hearing in this matter that he did not strike claimant in the parking lot on

September 1, 2011.  *WWW testified he did not believe he came within 2-3 feet of claimant.  *WWW testified

that after he parked, his wife got out of the car and claimant said to her, “you almost hit me” to which his wife

replied something to the effect of, “you must be joking.”  *WWW testified claimant then told his wife that they

did strike claimant.

17.              *WWW testified he ultimately pled no contest to the charge of careless driving because he had

driven back down to Florida where he lives during the winter months and did not want to return to Colorado

to address the charges.  *WWW maintained at hearing that he did not strike claimant in this case.

18.              According to the ER records, claimant reported being hit by a car bumper in the left mid leg

area in a parking lot while getting carts.  The ER reports claimant was struck in the left leg with complaints of

pain under the knee cap and calf pain as well as the left medial knee pain.  Claimant reported he woke up

this morning and felt he got “run over by a truck”.  Dr. Wilkinson, the ER physician, noted that claimant was

struck at a slow rate of speed with the right bumper that caused a shopping cart to strike the claimant’s leg

injuring both knees.  Dr. Wilkinson noted claimant did not feel the injury was significant at the time and only

contracted his supervisor at work about the incident.  Claimant underwent an x-ray of the right knee that

showed no sign of traumatic injury and mild to moderate medial compartment osteoarthritis.  Dr. Wilkinson

diagnosed claimant with bilateral knee contusions, a sprain of the right knee and minor contusion of the right

calf.

19.              Claimant was referred for treatment with Dr. Thielen on September 7, 2011.  Dr. Thielen noted

claimant reported a history of being struck by a “very slow moving vehicle being driven by very elderly

people” that hit him ht eleft posterior hip area.  Claimant reported he could really recall, but thinks that he

either reacted to it or may have been jolted and moved off to the right.  Claimant reported to Dr. Thielen that

he had a single car in his hand, but the car did not hit him and he did not fall.  Claimant reported being very

shocked by the incident.  Claimant reported to Dr. Thielen that he as having a little discomfort in the low back

and some soreness in the left buttock area that was no longer particularly problematic.  Claimant reported he

primarily hurt behind both knees, especially the left and it radiates into the calf.  Claimant denied having

received prior medical treatment for his knees.  Dr. Thielen diagnosed claimant with bilateral knee and calf

pain and referred claimant to Dr. Rende.

20.              Dr. Rende evaluated claimant on September 9, 2011.  Claimant reported a consistent accident

history to Dr. Rende of being struck by an elderly couple in their car, striking him in the left buttock.  Claimant

denied falling and reported he wrenched himself away and shortly thereafter noted the onset of some left

buttock pain and by the end of the shift, some pin in his knees.  Claimant reported to Dr. Rende vague

discomfort in the left buttock and lower back and some discomfort in his knees.  Claimant reported pain in his

calf and what he described as a heavy numb feeling in the right thigh.  Dr. Rende noted claimant’s answers

to questions were very vague and found claimant to be exaggerating his complaints.  Dr. Rende opined that

claimant’s discomfort was not because of pathologic changes in his knees, but that claimant was

exaggerating his complaints, and he might have a lumbar strain that was causing some irritation in the sciatic

nerve.  Dr. Rende referred claimant for physical therapy (“PT”) for his back, but not his knees.

21.              Respondents filed a notice of contest on this claim on September 9, 2011.

22.              Claimant returned to Dr. Rende on September 15, 2011.  Dr. Rende noted claimant informed

him that e couldn’t get into PT recommended by Dr. Rende because it had not been approved.  Claimant
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continued to complain of pain in both knees and pain in his right calf and lower back.  Dr. Rende evaluated

claimant’s knees and noted no effusion.  Dr. Rende noted that he wanted claimant to attend PT, but his

suspicions were that regardless of what he orders, claimant will not show any signs of response.

23.              Claimant returned to Dr. Rende on October 5, 2011 and reported continued complaints of pain

in his right knee and lower back with radiation into the calf on the right.  Claimant reported he was not

working and was not taking the medications that Dr. Rende had prescribed and had not gone to PT.  Dr.

Rende noted claimant was walking with a limp that appeared to exaggerated.   Dr. Rende noted claimant had

slight decreased sensation in his right calf, but also noted that straight leg raising test was negative.  Dr.

Rende again opined claimant was exaggerating his complaints and noted that there was a serious issue with

regard to litigation involved and possible secondary gain.  Dr. Rende recommended a magnetic resonance

image (“MRI”) of the lumbosacral spine and right knee to determine if claimant’s condition was traumatic or

pre-existing.

24.              Claimant testified at hearing that he was unable to afford the PT and medications based on the

fact that his claim had been denied by employer and he was experiencing financial hardships.  The ALJ finds

the testimony of claimant credible in this regard and finds that there is no credible evidence that claimant’s

PT and medications were not pursued by claimant based on the denial of the claim by employer.

25.              Claimant returned to Dr. Rende on October 12, 2011 with continued complaints of pain in his

back and knees and a new complaint of left shoulder pain.  Dr. Rende reviewed claimant’s MRI of his

lumbosacral spine and right knee and opined that there were no acute changes in either the knee or the low

back.  Dr. Rende noted that claimant should be evaluated by a spine specialist and a knee specialist.  Dr.

Rende referred claimant to Dr. Fabian for his low back and Dr. Verploeg for his knee.

26.              Dr. Rende testified by deposition in this matter.  Dr. Rende opined that claimant’s presentation

during his examinations led him to believe claimant was exaggerating his symptoms.  Dr. Rende testified that

the changes he saw on MRI of claimant’s knee involved degenerative changes and opined that they were not

caused by the incident described to him as occurring on September 1, 2011.  Dr. Rende testified that he was

not happy with claimant that he hadn’t had the PT and was not happy that claimant had not taken the

medication prescribed to him.  Dr. Rende opined that while the mechanism of injury was such that it was

possible claimant could have sustained injuries as a result of it, he thought that the bitterness of claimant’s

complaints, and the severity of his complaints and the diffused nature of his multiple complaints were not

consistent with the mechanism of injury that occurred.  Dr. Rende testified that the mechanism of injury was

minimal relative to the complaints and ultimately the findings on the MRI scan.

27.              Dr. Rende issued a letter on October 26, 2011 withdrawing as the authorized treating physician

for claimant.

28.              Claimant was evaluated by Dr. Verploeg on October 17, 2011.  Dr. Verploeg noted a consistent

accident history from claimant involving the incident on September 1, 2011.  Dr. Verploeg noted claimant

reported a history of mild diffuse intermittent knee aches in both knees associated with overdoing it at work

over the past several years, but noted these were minimal complaints without any real issues until recently. 

Dr. Verploeg reviewed claimant’s MRI of his right knee and diagnosed claimant with a right medical

meniscus tear, early degenerative joint disease of the medial compartment and patellofemoral joins and left

knee probable degenerative tear of the medical meniscus with early medial compartment chondrosis.  Dr.

Verploeg opined in his report that claimant’s injury on September 1, 2011 was responsible for the current

aggravation of both knees.  Dr. Verploeg recommended injections in an attempt to get claimant back to his

baseline condition that he was in prior to the September 1, 2011 incident.

29.              Claimant returned to Dr. Verploeg on December 5, 2011.  Dr. Verploeg noted claimant

continued to have slight swelling in his knee.  Claimant reported some help with his knee pain following the
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steroid injection on October 17, 2011, but continued to complain of pain going up and down stairs as well as

trying to get up from a chair or couch.  Dr. Verploeg noted claimant had medial compartment compressive

signs and symptoms on both knees, right greater than left, which was suggestive of a medical meniscus

tear.  Dr. Verploeg recommended an arthroscopy of the right and left knees.  Dr. Verploeg again opined that

claimant’s problems were related to his injury of September 1, 2011.  The ALJ finds the reports from Dr.

Verploeg to be credible and persuasive.

30.              Claimant was treated for his low back condition by Dr. Fabian on October 18, 2011.  Claimant

reported a consistent accident history to Dr. Fabian of being struck by an older couple and being shoved to

the right.  Claimant denied being knocked to the ground.  Dr. Fabian reviewed clamiant’s MRI and noted he

had multilevel degenerative changes most significantly at L4-5 where he has compromise in the exit zone

and the lateral recess region.  Dr. Fabian noted that both the L4 and L5 nerve roots on the right side were

compromised and would correlate with his symptoms, particularly with acute trauma.  The ALJ finds the

reports from Dr. Fabian to be credible and persuasive.

31.              Claimant underwent an independent medical examination (“IME”) with Dr. Paz on October 25,

2011.  Dr. Paz reviewed claimant’s medical records, obtained a history and performed a physical

examination of claimant.  A recording of the IME was entered into evidence at hearing.  Dr. Paz prepared a

report dated November 3, 2011 addressing his opinions regarding claimant’s injury.  Dr. Paz noted that

claimant reported he was struck in the left buttocks by an SUV being driven by a customer on September 1,

2011 while collecting carts in a parking lot.  Claimant noted the vehicle pushed him forward, but did not knock

claimant to the ground.  Claimant reported to Dr. Paz that he developed pain in his right calf immediately

after the injury and within a few minutes, bilateral knee pain.

32.              Dr. Paz diagnosed claimant with back pain, lumbar degenerative disc disease, lumbar

degenerative joint disease, right lower extremity parestheisas, bilateral knee degenerative joint disease, right

knee anterior cruciate ligament (“ACL”) tear versus partial tear, obesity, cervical spine degenerative joint

disease, neck pain and paresthesias of the upper extremities.  Dr. Paz noted in his report that the lumbar

degenerative joint disease and right knee arthritis were not causally related to the September 1, 2011 work

exposure reported by claimant.  Dr. Paz noted that the right knee degenerative joint disease may be causally

related to the September 1, 20121 work exposure, but noted inconsistencies in claimant’s history and

claimant’s diagnoses regarding the mechanism of injury.  Dr. Paz also noted he had been advised there was

a dispute as to whether claimant’s knee was symptomatic prior to September 1, 2011.  Dr. Paz opined in his

report that based on the MRI findings of the lumbar spine demonstrating advanced degenerative joint

disease of the lumbar spine and advanced degenerative disc disease of the lumbar spine, it is not medically

probable that claimant was asymptomatic with regard to the lumbar spine prior to September 1, 2011.  Dr.

Paz opined that the multi-level of pathology was likely the etiology of claimant’s right lower extremity

symptoms, but opined that the reported mechanism of injury was inconsistent with an aggravation or

acceleration of the advanced degenerative lumbar spine disease.  Dr. Paz opined that claimant’s

degenerative disc disease in his lumbar spine was attributable to the natural history and progression of

claimant’s degenerative disease of the lumbar spine.  Dr. Paz opined that the medical treatment provided by

Dr. Rende was not reasonable, necessary or related to the accident at work.

33.              Dr. Paz testified by deposition in this matter.  Dr. Paz testified that he had reviewed the updated

medical records provided to him after he had issued his report and the testimony at hearing.  Dr. Paz testified

that it was his opinion that it was not medically probable that claimant’s accident, if it occurred as claimant

described it, would not cause him to injure or aggravate his pre-existing condition.

34.              The ALJ finds that claimant has proven that it is more likely than not that he was struck by a car

being driven by *WWW in the parking lot of employer on September 1, 2011 while claimant was engaged in

his employment with employer.  The ALJ notes that *WWW denied striking claimant with his car.  However,

the ALJ finds the testimony of the claimant that he was struck by the car on September 1, 2011 to be more
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persuasive than the testimony of *WWW that he was 2-3 feet from claimant and never struck him.

35.              In coming to this conclusion, the ALJ finds the testimony of *SSS to be credible and

persuasive.  *SSS testified she saw claimant shortly after the incident occurred and claimant appeared in

distress.  *SSS further testified to a consistent accident history provided by claimant to her shortly after the

incident.  This accident history is also consistent with the written report claimant provided to the employer

and the written report provided by claimant to the Steamboat Springs police the next day.

36.              While respondents point to inconsistent statements purportedly made by claimant to the ER

physicians, the ALJ finds that the overwhelming portion of the evidence presented in this case established a

consistent accident history provided by claimant regarding this accident and credits these reports and the

testimony of claimant and *SSS and finds that claimant has proven by a preponderance of the evidence that

he was struck by a car on September 1, 2011 in the parking lot of employer.

37.              The ALJ notes that while *XXX and *VVV testified that claimant walked with a limp or favored

his right leg prior to September 1, 2011, there was no credible evidence that claimant had received medical

treatment for his knees prior to the incident on September 1, 2011.  The testimony of *XXX and *VVV is

found to be inconsistent with the testimony of *SSS who denied noticing claimant walking with a limp prior to

September 1, 2011, but did notice a limp after he reported he had been struck by a car in the parking lot. 

The ALJ finds that claimant has proven that it is more likely true than not that the incident of September 1,

2011 aggravated his bilateral knee condition.  The ALJ finds that claimant has proven that it is more likely

than not that being struck by the car on September 1, 2011 resulted in claimant needing medical treatment to

his bilateral knees and back.

38.              The ALJ notes that claimant has a long history of working as a drywaller prior to his

employment with employer.  However, there is no credible evidence that claimant had disabling injuries to his

knees or back prior to September 1, 2011 that would explain claimant’s need for medical treatment after

September 1, 2011.

39.              The ALJ further notes that while Dr. Rende testified in this case that he believed claimant’s

case was complicated by his exaggeration of symptoms and his belief that claimant’s case would end up in

litigations, Dr. Rende testified that claimant expressed to him a desire to sue the driver of the vehicle and that

his bitterness was not directed toward the employer in this case. 

40.              Much of the defense of this case is brought on the opinions of Dr. Rende that claimant was

focused on a secondary gain in this case.  However, the credible evidence presented at hearing was that

claimant only obtained the license plate number of the car that struck him when *SSS, acting on her own

direction, went to the parking lot to get the license plate number of the car that struck claimant.  If *SSS had

not obtained the license plate information, the vehicle in this case could have driven off while claimant was

filling out paper work related to his injury with the employer. 

41.              Furthermore, the credible evidence demonstrates that claimant did not call the police to report

the incident in this case until the ER informed claimant they were required to call the police.  The ALJ finds

that these actions taken before claimant ever received medical treatment do not lend themselves to a finding

that claimant was driven to seek out medical care as the result of some attempt to create a civil claim or

litigation Dr. Rende testified was present in this case. 

42.              The ALJ finds claimant was struck by a car on September 1, 2011 resulting in an aggravation of

claimant’s pre-existing condition represented by an increase of pain in his knees and back.  The ALJ finds

that the medical treatment rendered by the ER and Dr. Thielen and Dr. Rende was reasonable and

necessary to cure and relieve the claimant from the effects of the industrial injury.
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CONCLUSIONS OF LAW

1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation

claim has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-

201, C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering all of the

evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation

case is decided on its merits.  Section 8-43-201, supra.

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  A compensable industrial accident is one that results in an injury requiring medical treatment or

causing disability.  The existence of a preexisting medical condition does not preclude the employee from

suffering a compensable injury where the industrial aggravation is the proximate cause of the disability or

need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensable if it

“aggravates accelerates or combines with “a preexisting disease or infirmity to produce disability or need for

treatment.  See H & H Warehouse v. Vicory, supra.

4.                  As found, claimant has proven by a preponderance that he suffered compensable injury arising

out of and in the course of his employment with employer.  As found, the ALJ determines that the ER

treatment was reasonable emergency treatment to treat claimant’s work related injury.  As found, the ALJ

determines that the medical treatment rendered by Dr. Thielen and Dr. Rende was reasonable and

necessary to cure and relieve claimant from the effects of the industrial injury.

ORDER

            It is therefore ordered that:

1.                   Respondents shall pay the reasonable medical treatment necessary to cure and relieve the

claimant from the effects of the industrial injury, including but not limited to the treatment from the ER, Dr.

Thielen and Dr. Rende. 

2.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as
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amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 30, 2012

Keith E. Mottram

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-809-704-02

ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that he suffered a

compensable injury to his low back arising out of and in the course of his employment with employer?

Ø                  If claimant has proven a compensable injury, whether claimant has proven by a preponderance

of the evidence that the medical treatment claimant received was from a physician authorized to treat his

injury?

Ø                  If claimant has proven a compensable injury, what is claimant’s average weekly wage

(“AWW”)?

FINDINGS OF FACT

1.                  Claimant was employed with employer as a “fourth man” on a four man crew whose job duties

included general construction and labor erecting buildings.  Claimant’s job duties included digging holes,

carrying concrete, erecting steel and wood.  Claimant’s employment involved heavy labor intensive work with

lifting upwards of 150 pounds.

2.                  Claimant testified that the work culture for employer frowned upon reporting injuries and

employees did not report injuries such as smashed fingers.  Claimant testified there was a financial incentive

to not report injuries at work as a safety bonus would be given to the employees if no injuries were reported

among the crew.

3.                  Claimant testified that in July 2009 he was working on a large building in Alamosa, Colorado. 

Due to the location of the project, this was considered a “stay out” and claimant would stay with co-

employees at a hotel paid for by employer while performing the construction.  Claimant testified that during

this project, his foreman, ___, took vacation and claimant and his brother, *YYY, were to the only two people

on the job.  Claimant testified that his job duties on this project included digging holes six feet deep and

constructing the building.  Claimant testified he injured his back while on the Alamosa job, but did not know

the actual date of injury.

4.                  Claimant testified that after the Alamosa job, he went on to work a couple of other jobs for

employer including a job in Kansas.  Claimant testified he was struggling with his “hip situation” during the

Kansas job.  Claimant testified that after July his back would hurt in the morning, but would feel better

throughout the work day, but his symptoms would increase again when he was off of work.  Claimant

testified that when he came home from the Kansas job, he knew something was wrong.  Claimant testified

on cross-examination that he first noticed his symptoms when riding from work in a truck back to the hotel in
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Alamosa.

5.                  Claimant did not report his injury to his employer as being work related, but instead sought

treatment with a chiropractor, Dr. Bradley, on August 18, 2009.  While there was conflicting testimony as to

whether claimant’s employer was aware claimant had been injured on the job during this period of time,

claimant did not file a claim for compensation with his employer at this time.  Claimant testified he treated

with Dr. Bradley because Dr. Bradley would provide treatment to claimant at 6:00 a.m. before he went to

work.  Claimant testified he originally thought he had injured his hip.  According to Dr. Bradley’s medical

records, claimant’s pain started on July 26, 2009 and he denied that anything caused or contributed to the

onset of his symptoms.  Claimant reported to Dr. Bradley that he “played hard” and referenced mountain bike

accidents and motorcycle accidents in his initial worksheet.  Claimant testified Dr. Bradley convinced him he

had a herniated disk in his back.

6.                   Claimant testified he did not report his injury as work related at this point because he did not

want to be the guy to “blow the safety record”.  Claimant testified he was looking to take care of his condition

on his own outside of the workers’ compensation system.

7.                  Claimant sought treatment from Dr. Hoover, another chiropractor, on September 8, 2009. 

Claimant testified his brother, *YYY, recommended Dr. Hoover to him.  On his initial evaluation with Dr.

Hoover, claimant indicated his major complaint was his low back with other complaints including his right

knee.  Claimant specifically indicated that his condition was not work related.  Claimant testified at hearing

that he marked “no” in this box because he did not want his injury to be reported as work related and ruin the

safety record he had with employer.

8.                   Claimant reported to Dr. Hoover that his symptoms began on August 1, 2009 and were gradual

in the onset of symptoms. 

9.                  Claimant then sought treatment with Dr. O’Meara, a family practice doctor, on September 11,

2009.  Claimant reported a history of low back pain for the last six weeks with some right knee pain. 

Claimant reported a prior history of injuring the knee while mountain biking in 2006 and a sledding injury from

20 years previously.  Claimant did not report a work related accident history to his employer.  Dr. O’Meara

provided claimant with medications and recommended therapy.  Claimant continued to treat with Dr.

O’Meara without much improvement.  

10.              Dr. O’Meara testified by deposition in this matter and stated that if claimant had reported his

injury to be work related, he would have obtained a history regarding the work related nature of claimant’s

injury.

11.              Claimant received therapy with Montrose Memorial Hospital.  Claimant reported to the therapist

that his problems began in August 2009 and that his low back and hip felt better at work.  Claimant reported

he had been working in Kansas and that he was spending a lot of time in the car and getting out of the car

was the “worst pain”

12.              Claimant testified that on September 23, 2009 he went to the emergency room (“ER”) with

severe pain in his low back that developed at home.  Claimant did not report to the ER that his back pain

was work related.  Claimant returned to Dr. O’Meara on September 24, 2009 and reported he was feeling

good until he stretched out and felt a severe snap in his right low back with pain in his leg.

13.              Claimant testified at hearing that he was going to take a hot bath because of his pain on

September 23, 2009 and that he felt the snap as he tried to get out of his pajamas.  The ALJ notes that

claimant did not report these pre-existing low back symptoms to the ER or to Dr. O’Meara.
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14.              Claimant sought treatment on October 2, 2009 from Dr. DeVita-Bailey.  Claimant testified Dr.

Devita-Bailey was recommended by his fiancé, *ZZZ.  *ZZZ is also employed by employer as the

construction job administrator.  Claimant reported to Dr. Devita-Bailey on October 2, 2009 that he began

having pain in his right hip in July and reported the pain kept getting worse and worse.  Claimant reported his

right foot felt numb.  Claimant was diagnosed with severe low back and right hip pain with radiculopathy and

was referred for MRI’s of his low back and hips.  Dr. DeVita-Bailey also recommended Skelaxin for spasm

and continued use of Vicodin for severe pain.  Claimant did not report a work related component for the

onset of his pain to Dr. DeVita-Bailey.

15.              Claimant underwent MRI’s of his hip and low back on October 7, 2009.  The MRI of claimant’s

hip was reported as normal.  The MRI of claimant’s low back showed an annular disc bulge with

superimposed broad based right paracentral disc herniation that impinged on the right S1 nerve root.

16.              Claimant reported his injury to his employer as being work related on October 8, 2009. 

Claimant testified he reported his injury as being work related after the MRI results because he knew his

back condition was work related. 

17.              After reporting the injury to his employer, claimant was referred to Dr. Tipping for medical

treatment.  Claimant was also contacted by Ms. Weyer, an adjuster for insurer regarding his work injury. 

Claimant informed Ms. Weyer that he had delayed reporting the injury to employer because he had loyalty to

the employer and though t his condition would resolve on its own with some chiropractic treatment.  Ms.

Weyer noted that claimant “seemed sincere and consistent in his explanation for delay in reporting”.

18.              Dr. Tipping noted on October 19, 2009 that claimant’s job is vigorous and requires heavy

lifting.  Dr. Tipping opined that claimant’s injury was caused from repetitive heavy lifting and noted that his job

was quite vigorous.  Claimant continued to treat with Dr. Tipping and diagnosed claimant with lumbar

radiculopathy consistent with the MRI findings.  Dr. Tipping recommended medications and physical

therapy.  Claimant was eventually placed at maximum medical improvement (“MMI”) by Dr. Tipping on

February 22, 2010.

19.              Claimant presented the testimony of *YYY, claimant’s brother.  *YYY testified that he worked

the job in Alamosa with claimant in July 2009.  *YYY testified that after the Alamosa job claimant kept

working but was sore a lot.  *YYY testified he took over some of the job duties so claimant wouldn’t hurt

himself more while on the job.  *YYY testified the crew gets gift/bonuses for their safety record and that

claimant was a hard worker.  *YYY testified that the safety record is tied to their crew, and not to the

individual employees.  *YYY denied witnessing a specific incident involving claimant on the Alamosa job. 

*YYY testified that the job duties claimant performed involved heavy labor.

20.              *ZZZ testified on behalf of claimant.  *ZZZ is claimant’s fiancé and lives with claimant.  As

noted previously, *ZZZ is also the construction job administrator for employer.  *ZZZ testified she asked

claimant to report his injury to employer, but claimant told *ZZZ he did not want to appear weak and wanted

to handle his injury on his own.  *ZZZ testified she attempted to report the injury to her direct supervisor, Mr.

Bowden and had informed claimant’s supervisor that claimant had over done it at work.  *ZZZ testified that

when she informed __, her supervisor, that claimant’s back was not getting any better, he gave her

permission to file a report regarding the work injury. 

21.              Respondents referred claimant for an independent medical evaluation (“IME”) with Dr. Bernton

on July 19, 2011.  Dr. Bernton reviewed claimant’s medical records, obtained a history from claimant and

performed a physical examination.  Dr. Bernton noted claimant reported he initially felt hip pain without any

initial injury. Claimant reported to Dr. Bernton that he did not believe his pain was associated with his back. 

Dr. Bernton noted that claimant had a sudden onset of severe pain on September 23, 2009 that resulted in

claimant treating in the ER.  Dr. Bernton opined that claimant had a secrete onset of pain on September 23,
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2009 that occurred when he was not at work and would not regard claimant’s injury as work related.  Dr.

Bernton opined claimant did not have an occupational injury, but instead had a non-work related disc

herniation.  Dr. Bernton also opined claimant did not have an occupational disease as a result of his

exposure to specific activities at work.

22.              Dr. Bernton testified at hearing in this matter. Dr. Bernton noted claimant was 39 years old

when he evaluated him and noted that claimant’s age was a little early for the degeneration cascade to

begin, but opined that the degenerative condition of claimant’s spine was not unusual.  Dr. Bernton opined

that it was not necessarily true that heavy work would result in a back injury.  Dr. Bernton noted that

claimant’s medical records are consistent with a non-work related basis for claimant’s back injury.  Dr.

Bernton opined claimant had a discrete onset of the disc herniation on September 23, 2009 as reported to

the emergency room (“ER”).  Dr. Bernton testified that the medical records demonstrate a classic

presentation of an acute herniation occurring on September 23, 2009.

23.              The ALJ credits the opinions and reports from Dr. Bernton and determines that claimant has

failed to prove by a preponderance of the evidence that he suffered a compensable occupational disease or

industrial injury arising out of and in the course and scope of his employment with employer.  The ALJ

credits the medical reports from Dr. Bradley, Dr. Hoover, Dr. O’Meara and Dr. DeVita-Bailey and notes that

claimant failed to report that his injury was caused by his employment with employer to his medical providers

until after the MRI scan on October 7, 2009.

24.              While claimant testified that he did not report his injury as being work related because he did

not want to ruin the crew’s safety record for employer, his onset of symptoms presented in such a way that,

even crediting this testimony from claimant, make it difficult to determine that claimant’s back injury is

compensable.  As noted by claimant and *YYY, claimant did not have a specific incident that occurred at

work while he was on the job in Alamosa.  Instead, his symptoms developed over time and were not related

to any specific activity in the medical records.

25.              Claimant testified that he had a gradual onset of back pain while working on the building

project in Alamosa.  This testimony was consistent with the testimony of *YYY and *ZZZ.  However,

according to the medical records, claimant’s symptoms would improve over the course of his work day.  The

ALJ finds that this presentation of symptoms is not consistent with an occupational disease associated with

repetitive lifting resulting in a herniated disk in his low back and credits the testimony of Dr. Bernton

consistent with this finding.  Additionally, as noted by Dr. Bernton, claimant appeared to have a discrete

onset of a herniated disk in his back as reported to the ER on September 23, 2009 while he was at home. 

The medical records document claimant experiencing a snap in his right low back with radiating symptoms

down his right leg.  The ALJ determines that claimant’s herniated disk likely occurred with this incident and

credits Dr. Bernton’s testimony in support of this finding.

26.              The ALJ credits the opinions of Dr. Bernton over the contrary opinions of Dr. Tipping expressed

in his reports and finds that Dr. Bernton’s opinion was based on a complete review of the available medical

records.  The ALJ credits the medical records over claimant’s contradictory testimony at hearing.  The ALJ

finds claimant has failed to prove by a preponderance of the evidence that his injury is work related.
 

CONCLUSIONS OF LAW

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and efficient

delivery of disability and medical benefits to injured workers at a reasonable cost to employers, without the

necessity of any litigation.  Section 8-40-102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation claim

has the burden of proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201,

C.R.S., supra.  A preponderance of the evidence is that which leads the trier-of-fact, after considering all of
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the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792

(1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the rights of

the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., supra.  A Workers’

Compensation case is decided on its merits.  Section 8-43-201, supra.

The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the ALJ

has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

Claimant must show that the injury was sustained in the course and scope of his employment and that

the injury arose out of her employment.  A compensable industrial accident is one that results in an injury

requiring medical treatment or causing disability.  The existence of a preexisting medical condition does not

preclude the employee from suffering a compensable injury where the industrial aggravation is the proximate

cause of the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App.

1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A work-related injury is compensable

if it “aggravates, accelerates or combines with” a preexisting disease or infirmity to produce disability or need

for treatment.  See H & H Warehouse v. Vicory, supra.   Whether there is a sufficient “nexus” or relationship

between the Claimant’s employment and his injury is one of fact for resolution by the ALJ based on the

totality of the circumstances.  In re Question Submitted by the United States Court of Appeals, 759 P.2d 17

(Colo. 1988).  The question of whether a claimant has proven that a particular disease, or aggravation of a

particular disease, was caused by a work-related hazard is one of fact for determination by the ALJ.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999).

As found, claimant has failed to demonstrate that he suffered a compensable injury arising out of and

in the course of his employment with employer.  While claimant testified that he experienced symptoms after

his work on the job in Alamosa, claimant did not testify to any specific event that would result in a work injury

under the workers’ compensation case.

As found, claimant had a discrete onset of symptoms associated with his herniated disk in his low

back on September 23, 2009 while at home.  As found, claimant has failed to prove by a preponderance of

the evidence that this onset of symptoms was related to his employment with employer.

Claimant also argues that his claim should be compensable as an occupational disease based on the

repetitive lifting involved with his job duties for employer.  The ALJ is not persuaded.

The test for distinguishing between an accidental injury and occupational disease is whether the injury

can be traced to a particular time, place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App.

1993).  “Occupational disease” is defined by Section 8-40-201(14), C.R.S. as:

            [A] disease which results directly from the employment or the conditions under which work was

performed, which can be seen to have followed as a natural incident of the work and as a result of the

exposure occasioned by the nature of the employment, and which can be fairly traced to the employment as

a proximate cause and which does not come from a hazard to which the worker would have been equally

exposed outside of the employment.

This section imposes additional proof requirements beyond that required for an accidental injury by

adding the “peculiar risk” test; that test requires that the hazards associated with the vocation must be more
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prevalent in the work place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d

819 (Colo. 1993).  The existence of a preexisting condition does not defeat a claim for an occupational

disease.  Id.  A claimant is entitled to recovery only if the hazards of employment cause, intensify, or, to a

reasonable degree, aggravate the disability for which compensation is sought.  Id.  Where there is no

evidence that occupational exposure to a hazard is a necessary precondition to development of the disease,

the claimant suffers from an occupational disease only to the extent that the occupational exposure

contributed to the disability.  Id.  Once claimant makes such a showing, the burden shifts to respondents to

establish both the existence of a non-industrial cause and the extent of its contribution to the occupational

disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).

As found, claimant has failed to prove by a preponderance of the evidence that the hazards of

employment caused, intensified or aggravated the claimant’s low back condition resulting in the need for

medical treatment.  As found, claimant testified his low back symptoms felt better during the course of his

work day for employer while performing the work duties he alleges caused, intensified or aggravated his low

back condition.  As found, claimant’s herniated disk resulted from a discrete event at claimant’s home on

September 23, 2009 for which claimant sought treatment in the emergency room.

The ALJ further finds that while claimant’s apparent attempts to have his back condition handled

outside of the workers’ compensation system for the benefit of the employer may be understandable, in

cases involving an occupational disease claim, claimant essentially asks the ALJ to credit his testimony at

hearing over the extensive medical records that fail to document his work as a cause of his symptoms in

August and September 2009.  The ALJ simply refuses to do so in this case.

Likewise, claimant’s reliance on Martin Marietta Corp. V. Faulk, 407 P.2d 348 (Colo. 1965) is

misplaced in this case.  In Martin Marietta, the court determined that sufficient evidence was established to

find that the employee was involved in an “accident” as defined by the Workers’ Compensation Act in it’s

form prior to the revisions that took place in 1963.  Applying the pre-1963 principles, the Court of Appeals

found that where “a man without a history of past back ailments suddenly suffers severe and continuing leg

pains consistent with a herniated disc, immediately after performing arduous manual labor on the job, that

such constituted an ‘accidental injury’ within the meaning of the Act.”  Martin Marietta Corp., 407 P.2d at 350.

In this case, however, claimant reported back and hip pain that he did not relate to his work with

employer according to the medical records.  In fact, claimant reported to his medical providers that his back

symptoms improved with his work.  Claimant subsequently suffered what he described to the ER as a snap in

his right low back area with immediate pain into his right lower extremity while taking off his pajamas on at

home.  Claimant testified at hearing that this action was in association with taking a hot bath because of his

low back issues, but this information is not contained in the medical records. 

Accordingly, the ALJ determines that claimant has failed to prove by a preponderance of the evidence

that he suffered an accidental injury or compensable occupational disease arising out of and in the course of

his employment with employer.

ORDER

            It is therefore ordered that:

Claimant’s claim for benefits is denied and dismissed.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as
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long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 14, 2012

Keith E. Mottram

Administrative Law Judge

 

 

OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 4-863-720-01

ISSUES

Ø                  Whether Colorado has jurisdiction over claimant’s August 5, 2011 injury?

Ø                  If Colorado does have jurisdiction over the August 5, 2011 injury, whether respondents have

proven by a preponderance of the evidence that claimant was responsible for his termination of employment

with employer?

Ø                  If Colorado does have jurisdiction over the August 5, 2011 injury, and claimant was responsible

for his termination of employment, whether claimant has proven by a preponderance of the evidence that his

condition worsened after his termination of employment that would reestablish claimant’s entitlement to

receive temporary total disability (“TTD”) benefits.

FINDINGS OF FACT

1.                  Claimant was employed as a floorhand for employer on August 5, 2011 when he was struck in

the head by tongs that had come loose resulting in claimant suffering a head injury.  Claimant was working

on a rig in Montana at the time of his injury.  Claimant was taken by employer to the emergency room (“ER”)

at Roosevelt Medical Center in Culbertson, Montana where he was treated for a head laceration and

transferred to Mercy Medical Center in Williston, North Dakota.

2.                  The ER records report claimant complained of a headache and dizziness with a loss of

consciousness at the scene.  Claimant was provided with work restrictions of light duty work with sitting work

only.  Claimant returned to employer and was provided a job doing paper work in the office.  Claimant

testified he could not perform any job on the rig with his work restrictions.

3.                  Claimant was approached about the job with employer in late July 2011 by *AB who claimant

knew from Colorado.  Both claimant and *AB live in Mesa, Colorado.  *AB had been contacted by employer

regarding a position as a driller for employer.  Employer asked *AB if he knew of any other employees who

could perform the work of a floorhand.  *AB testified he was contacted by *AC regarding the job as a driller

around August 2, 2011.  *AB testified *AC was in charge of hiring for employer and requested that *AB bring

employees with him.  *AB approached claimant at claimant’s house and offered him a job with employer. 

Claimant testified he and *AB went to Grand Junction for a urinalysis screening and claimant was told by

employer that if his screen was negative, he would be hired.  Claimant and *AB completed the urinalysis and
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were told that the screen was negative.  Claimant and *AB called employer to inform employer of the results,

and employer was already aware of the results because the lab had faxed the results to employer.  Claimant

and *AB then drove from Colorado to Montana to report to work at the rig.  Claimant’s work on the rig

consisted of working 12 hour days for 14 straight days before having 14 days off from work.

4.                  Claimant arrived at the rig and testified he was put to work right away and told to complete the

paperwork, including filling out his W-4 and I-9 forms and providing employer with a copy of his driver’s

license and Social Security card. 

5.                  *AC testified on behalf of employer.  *AC testified he was employed by employer as the rig

manager (a/k/a toolpusher).  *AC testified he hired *AB as a driller on or about August 2, 2011 and requested

*AB bring a “couple of hands” to work with him.  *AB testified that he requested *AB and claimant complete a

urinalysis prior to being hired.  *AC testified on cross examination that he hired *AB and his crew over the

phone. 

6.                  While there was some dispute over whether the forms were completed by *AB and claimant

upon their arrival at the rig, or if they started working and filled out the paperwork while working on the rig,

claimant’s first date of work for employer was on August 4, 2011.  That date is noted by employer as

claimant’s date of hire.

7.                   *AD, the employee in charge of human resources for employer confirmed that employer’s

hiring process includes providing the rig manager with a “hand list” kept by employer and the rig manager

calls employees listed on the “hands List” for openings on the rig.  *AD confirmed that the employees are

required to complete a urinalysis and, if the urinalysis is negative, the individual can proceed to the rig.  *AD

testified that the employee is not put on the payroll for employer until the paperwork is submitted by the rig

manager to employer’s corporate office in Casper, Wyoming.

8.                  After claimant’s injury on August 5, 2011, claimant and the other employees on the rig needed

to complete a post injury drug screen.  The drug screen took place on or about August 10, 2011.  Claimant’s

drug screen was negative.  *AB, however, failed his drug screen and was terminated from his employment

with employer.  Upon termination, *AB had to leave the rig and return to Colorado.

9.                   Claimant testified that *AB was his only transportation for him to get from the rig back to his

home in Colorado.  Claimant testified he spoke to the safety director for employer before leaving the rig and

explained that he was not quitting, but did not have any other transportation to get home.  Employer does not

pay for travel to and from the work site and the employees are responsible for providing their own

transportation to and from work. Claimant’s last day of work for employer was August 10, 2011.

10.              Respondents presented the testimony of *AE at hearing.  *AE testified that employer provided

claimant with light duty work and could have continued to provide claimant with light duty work.  *AE testified

he was unaware that claimant had quit his employment with employer until a few days later when he called

the rig to talk about what would happen during the next hitch.  It was at this time that he found out claimant

had quit.

11.              Employer completed a termination form on August 15, 2011 that noted that claimant left with

*AB and “quit cause he had no way of getting home & wasn’t going to stay without a vehicle here.”  Employer

noted that they asked him to stay “due to his current Worker’s comp case but he refused & left location with

*AB.”  Claimant did not sign the termination notice as he had already left the rig five days earlier.

12.              When claimant returned to Mesa, Colorado, he was taken to the ER at Community Hospital on

August 12, 2011 by his spouse.  Claimant reported to the ER physician, Dr. Mills, that he had severe

headaches, nausea and that he was feeling nauseous.  Claimant’s wife reported claimant was leaving the
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front door open and leaving the faucet on.  Dr. Mills diagnosed claimant as suffering from post concussive

syndrome and removed claimant’s sutures.  Dr. Mills took claimant off of work completely until claimant could

be examined by a workers’ compensation physician.

13.              Claimant was subsequently referred to Dr. Stagg for treatment on September 20, 2011. 

Claimant reported symptoms of headaches, double vision, neck pain, dizziness and memory loss.  Dr. Stagg

provided claimant with work restrictions of sedentary work only.

14.              Dr. Stagg testified by deposition in this matter.  Dr. Stagg testified he had no reason to disagree

with Dr. Mills taking claimant off of work and noted that the recommendation was for claimant to remain off of

work until seen by a workers’ compensation physician.  Dr. Stagg reviewed the notes from Dr. Mills and

testified that his presentation at the ER was similar to the presentation when he examined claimant in

September.

15.              Claimant’s treatment with Dr. Stagg includes recommendations for physical therapy,

psychological treatment and a nuerology work up.  Dr. Stagg testified he had placed claimant at maximum

medical improvement as of February 13, 2012 and provided claimant with a permanent impairment rating.

16.              The ALJ credits the testimony of claimant, *AB and *AC and finds that the last act necessary

for the contract for hire involving claimant in this case was his passing the urinalysis in Grand Junction,

Colorado.  The ALJ notes that *AC testified he hired claimant and *AB over the phone.  While claimant had to

complete some paperwork when he arrived on the work site, the ALJ finds that this paperwork was not

necessary for the contract for hire to take place.  The contract for hire instead was completed in Colorado

when claimant completed the urinalysis.

17.              The ALJ notes that employer paid for the urinalysis and had the results faxed directly to their

office.  The ALJ further notes that after completing the urinalysis, claimant was instructed to proceed to the

job site.

18.              The ALJ finds that claimant was not responsible for his termination of employment.  In this

case, claimant’s only mode of transportation for getting back to Colorado was through *AB.  *AB was

terminated for failing a drug screen.  Notably, claimant’s drug screen was clean.  However, with *AB leaving

the work site, claimant had to make arrangements to travel the hundreds of miles back to his home. 

Employer was not willing to provide claimant with transportation, nor were they willing to pay for claimant’s

transportation back to Colorado.  This situation is further complicated by claimant’s post-concussive

symptoms that were present when claimant returned to the work site.  As evidenced by claimant’s testimony

at hearing and the medical records, claimant’s cognitive functioning at this time was hampered by the work

injury.  The ALJ credits claimant’s testimony that he was intending to return to work for employer and was not

quitting when he left the job site.  The ALJ finds that under the circumstances of this case, claimant did not

have a sufficient degree of control over his decision to leave the work site.  Claimant was instead left with the

unenviable decision to either accept his only mode of transportation back home, or remain on the job site

with no conceivable way for him to return home once his tour ended.  While claimant’s wife might have been

able to make the drive to get claimant, under the circumstances of this case, the ALJ does not find that this

was a reasonable alternative for claimant based on the testimony of claimant’s wife that she would not have

been able to pick claimant up at the end of his tour.  The ALJ finds that claimant’s decision to ride with *AB

back to Colorado does not constitute a volitional act that resulted in his termination of employment because

claimant intended to return to work for employer.

19.              The ALJ further notes that *AE was unaware of claimant purportedly quitting until he contacted

the rig well after the fact and was informed that claimant had left the rig.  Additionally, the termination form

was not filled out by employer until August 15, 2011
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20.              Under the circumstances of this case, claimant was left with no other reasonable choice but to

leave the rig with *AB as he had no other way to get to his home after *AB was terminated.  The ALJ credits

claimant’s testimony that he intended to return to work with employer and did not resign his position with

employer.  The ALJ determines that claimant did not have sufficient control over the circumstances of his

termination for it to be found that claimant was responsible for his termination of employment.

CONCLUSIONS OF LAW

1.                   The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S., 2008.  A claimant in a Workers’

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

Section 8-43-201, C.R.S., 2008.  A preponderance of the evidence is that leads the trier-of-fact, after

considering all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo.

306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor

of either the rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S., 2008.  A

Workers’ Compensation case is decided on its merits.  Section 8-43-201, supra.

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  Section 8-41-204, C.R.S. provides in pertinent part: “If an employee who has been hired or is

regularly employed in this state receives personal injuries in an accident or an occupational disease arising

out of and in the course of such employment outside of this state, the employee, or such employee’s

dependents in case of death, shall be entitled to compensation according to the law of this state.  This

provision shall apply only to those injuries received by the employee within six months after leaving this

state, unless, prior to the expiration of such six-month period, the employer has filed with the division notice

that the employer has elected to extend such coverage for a greater period of time.”

4.                  Section 8-41-204, C.R.S., has been called the extraterritorial provision of the Workers'

Compensation Act (Act), because it addresses entitlement to compensation for injuries occurring outside

Colorado. Hathway Lighting, Inc. v. Industrial Claim Appeals Office, 143 P.3d 1187 (Colo. App. 2006). This

statute provides that Colorado has jurisdiction to award benefits if the claimant was hired or regularly

employed in this state and the claimant was injured within six months after leaving this state. Section 8-41-

204, C.R.S.  Courts have previously stated that §8-41-204, C.R.S., sets forth the only circumstances under

which an employer must provide coverage to an employee who is injured outside of the state. Rodenbaugh
v. DEA Construction, W.C. No. 4-523-336 (Dec. 20, 2002), aff'd., Rodenbaugh v. Industrial Claim Appeals
Office, No. 03CA0055 (Colo. App. Dec. 4, 2003) (not selected for publication).

5.                  Whether an employee was "hired ... in this state" is a contract question generally governed by

the same rules as other contracts. See Denver Truck Exchange v. Perryman, 134 Colo. 586, 307 P.2d 805

(1957). The essential elements of a contract are competent parties, subject matter, legal consideration,

mutuality of agreement, and mutuality of obligation. Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d

1384 (Colo. 1984). The place of contracting is generally determined by the parties' intention, and is usually

the place where the offer is accepted, or the last act necessary to the meeting of the minds or to complete

the contract is performed. Id.; Denver Truck Exchange v. Perryman, supra.\
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6.                  Despite the application of the general law of contracts to this issue, the court of appeals in

Moorhead Machinery and Boiler Co. v. Del Valle, 934 P.2d 861, 864 (Colo. App. 1996), stated that in some

circumstances, a contract of hire may be deemed formed, even though not every formality attending

commercial contractual arrangements is observed as long as the "fundamental elements" of a contract are

present. In reaching this conclusion the court quoted a passage from Larson's treatise stating that the

realities of the employment relationship were more important in this determination than the technicalities of

contract law, especially where the hiring practices of a particular employment warranted such treatment. See
Moorhead Machinery and Boiler Co., supra. (quoting 1A A. Larson, Workmen's Compensation Law § 26.22

at 5-325 (1995) (it is necessary "[to subordinate] contract law technicalities to the reality of the [employment]

relationship existing from the time the claimant [began] his journey toward the job pursuant to the overall-

contract governing the way hiring is done in this particular employment").

7.                  As found, the last act necessary to complete the contract for hire was the completion of a clean

drug screen paid for by employer and completed by claimant in Colorado.  Upon completion of the drug

screen, and review of the results by employer who had the results faxed to them by the drug lab, employer

instructed claimant to report to the job site in Wyoming. 

8.                  Respondents argue that claimant’s completing of the paper work required by employer was the

last act necessary to complete the contract.  The ALJ is not persuaded.  The ALJ credits the testimony of

*AC, the person responsible for hiring claimant, who testified that he hired claimant over the phone. 

Moreover, the ALJ finds that the paperwork completed by claimant in Wyoming was completed after the

contract for hire was completed and the offer of employment was accepted by claimant.

9.                   To prove entitlement to temporary total disability (TTD) benefits, claimant must prove that the

industrial injury caused a disability lasting more than three work shifts, that he left work as a result of the

disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d

542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., requires claimant to establish a causal connection

between a work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding,
Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by

loss or restriction of bodily function; and (2)  Impairment of wage earning capacity as demonstrated by

claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no

statutory requirement that claimant establish physical disability through a medical opinion of an attending

physician; claimant's testimony alone may be sufficient to establish a temporary disability.  Lymburn v.
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disability

may be evidenced by a complete inability to work, or by restrictions which impair the claimant's ability

effectively and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595

(Colo.App. 1998). 

10.              Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical language stating that in

cases “where it is determined that a temporarily disabled employee is responsible for termination of

employment the resulting wage loss shall not be attributable to the on-the-job injury.”  In Colorado Springs
Disposal v. Industrial Claim Appeals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term

“responsible” reintroduced into the Workers’ Compensation Act the concept of “fault” applicable prior to the

decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, the concept of “fault” as it is

used in the unemployment insurance context is instructive for purposes of the termination statutes.  Kaufman
v. Noffsinger Manufacturing, W.C. No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that

context, “fault” requires that the claimant must have performed some volitional act or exercised a degree of

control over the circumstances resulting in the termination.  See Padilla v. Digital Equipment Corp., 902 P.2d

414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 (Colo. App. 1995).

11.              As found, claimant did not exercise the proper degree of control over the circumstances
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resulting in his termination of employment.  As found, claimant’s only form of transportation had been

unexpectedly terminated and was leaving employer due to no fault of claimant.

12.              As found, claimant’s decision to leave with *AB to travel back to Colorado with the idea that he

would return to employer later is reasonable under the circumstances.  The ALJ determines claimant did not

voluntarily quit his position with employer.

ORDER

            It is therefore ordered that:

1.                  Colorado has jurisdiction over claimant’s workers’ compensation injury. 

2.                  Respondents shall pay claimant temporary total disability benefits beginning August 11, 2011

and continuing until terminated by law or statute.

3.                  The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

4.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

DATED:  March 20, 2012

Keith E. Mottram

Administrative Law Judge
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ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that he is an “employee” of

employer?

Ø                  Whether claimant has proven by a preponderance of the evidence that he suffered a

compensable injury arising out of and in the course of his employment with employer?

Ø                  If claimant has proven a compensable injury, what is claimant’s average weekly wage

(“AWW”)?
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Ø                  If claimant has proven a compensable injury, whether claimant has proven by a preponderance

of the evidence that the medical treatment he received was reasonable and necessary to cure and relieve

the claimant from the effects of the industrial injury?

Ø                  If claimant has proven a compensable injury, whether claimant has proven by a preponderance

of the evidence that he is entitled to temporary total disability (“TTD”) benefits as a result of the industrial

injury?

FINDINGS OF FACT

1.                  Claimant testified at hearing that he was hired to work for employer by *AF and *AG.  Claimant

testified that *AF and *AG informed him that they were co-owners of employer.  Claimant testified that *AG

told him that he and *AF owned the business together.  Claimant testified that he was hired to work as a

general laborer and was paid $100 per day.  Claimant testified that he started off working two days per week

and that his work time had increased to four days per week.

 

2.                   Claimant’s job duties included breaking down mobile homes to be moved to other sites. 

Claimant presented evidence showing that he was paid by personal checks cashed on accounts held by *AF

and *AG

 

3.                  On January 20, 2011, claimant was working with *AF and *AG breaking down a mobile home. 

Claimant testified that normally, there would be a crib under the mobile home, but in this case, there was not

a crib placed under the mobile home because they were in a hurry.  The mobile home slipped off the jacks

that were placed under the mobile home while claimant was under the mobile home, crushing his right foot. 

Claimant was taken immediately to St. Mary’s Hospital Emergency Room (“ER”) by *AF where he received

medical treatment for a crush wound to his right foot with open fractures to metatarsals 2 through 5. 

Claimant underwent surgery at St. Mary’s under the auspices of Dr. Dohm.

 

4.                  While at the hospital, *AF provided the nurses with information regarding claimant.  *AF

provided the name of employer as claimant’s employer upon inquiry from the ER nurse.

 

5.                  Claimant testified that *AH, owner of employer, would appear periodically at the site of the work

being performed and would check to make sure everything was operating smoothly on the sites where he,

*AF and *AG were working.

 

6.                  Following his release from the hospital, claimant followed up with Dr. Armstrong, who noted

after examining x-rays of claimant’s foot that he had a nonunion with malalignment of the metatarsals 2 and 4

and nonunion of metatarsals 3 and 5.  Claimant testified that Dr. Armstrong has recommended a repeat

surgery of his right foot and the surgery was performed on May 27, 2011.

 

7.                  Claimant’s medical records from the ER total at least $14,353.78.  Claimant’s medical bills from

his second surgery total $28,606.75.  This bill appears to have been reduced due to claimant’s indigent

status to a total of $535.00.  Separate charges for claimant’s anesthesia service that do not appear to be

included in the original bill amount to $1,235.00.  Additionally, Dr. Armstrong’s bill of $3,521.50 was not

included in the original second surgery bill.  Claimant also presented evidence of bills for prescription

medications and crutches totaling at least $57.28.  Claimant testified that the medical bills entered into

evidence were not the complete amount of the medical bills and testified he was still going to physical

therapy.

 

8.                   While much testimony was presented at hearing regarding offers by various witnesses to pay

the medical bills, there was no credible testimony presented at hearing that established that respondents
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properly designated a treating physician for claimant and therefore, the choice of treating physician reverted

to claimant when employer failed to designate a provider willing to treat claimant for his injuries.

 

9.                  *AH testified at hearing that he was the owner of employer.  *AH testified that he stopped

operating the employer business in June 2010 when he had a serious heart attack.  *AH testified that he was

not able to perform the business operations for employer, and the business stopped.  *AH testified he gave

the tear down business of employer to *AF and *AG at some point in January 2009.   *AH testified he did not,

however, transfer the limited liability company (“LLC”) that employer operated under to *AF and *AG

 

10.              *AH testified that since his heart attack, he has not had any employees, and therefore, has not

had any need to maintain workers’ compensation insurance.  *AH testified he provided his wife, *AI, with

authority to operate as an agent for employer, but did not grant that authority to *AF or *AG

 

11.               *AH testified that after claimant was hired, he would go by job sites with his wife and would fill

out bid sheets for the projects that were to be obtained by the employer.  *AH obtained an general liability

insurance policy covering the period of March 14, 2010 until March 14, 2011 that included in the business

description “Mobile home set up, tear down and moving.”

 

12.              With regard to the project at issue where claimant was injured, *AH testified he had a contract

with the person who was selling the house and received a commission for selling the house to a woman who

wanted to have the house moved.  A separate company was involved with moving the house, and that

company got paid.  *AG and *AF also were paid for their work on breaking down the house.

 

13.              *AF testified that he is *AH’s nephew.  *AF testified that *AH turned over the set up and tear

down portion of the business for employer to the business being run by *AF and *AG  *AF testified that his

business with *AG was a partnership and that he did not have a business name before claimant’s injury.  *AF

testified on cross-examination that he set up an LLC named *__Service, L.L.C. around October 2011.  *AF

testified that prior to setting up the LLC, he would tell people he worked for himself.  *AF testified he did not

believe he ever said he owned part of employer.

 

14.              *AF testified he performed set up and tear down business for employer prior to starting his own

business.  *AF testified *AH would come around the job sites in a consulting fashion and would give advice

on jobs.  *AF testified the job performed when claimant was injured was a job they received as a referral from

*AH and confirmed that *AH stopped by the job site on his way through town and “clarified a few things” on

the job site.  *AF testified he and *AH would work on bids together, but that *AF was responsible for his own

equipment and supplies.

 

15.              *AF testified that he spoke to *AI while at the hospital and was informed that there was no

workers’ compensation insurance. 

 

16.              *AG testified at hearing that he and *AF have a business that they stared in 2009.  *AG testified

he hired claimant and informed him that he would be working for *AF and *AG  *AG testified that in January

2011, his business did not have a name. 

 

17.              *AI testified at hearing that she is the owner of employer.  *AI testified that she handed the

setting up and tearing down portion of the business to *AG and *AF  *AI testified she did not give authority to

either *AG or *AF to make statements on behalf of employer.

 

18.              The ALJ credits the testimony of claimant, *AF and *AG and finds that claimant was hired to

work for a business being run by *AF and *AG  This business did not have a name and was not incorporated

or apparently registered with the State of Colorado.  The business received it’s work from referrals from
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employer.  The inherent connection between this business and employer can best be described as, at worst,

a subsidiary or employer’s business. 

 

19.              *AH and *AI testified that they gave or handed over the set up and tear down portion of the

business to *AG and *AF  *AH testified he handed over the business in January 2009.  *AH further testified

that he had a serious heart attack in June 2010 that kept him from performing the business of employer and

therefore, the business for employer stopped.  No business records were entered into evidence

demonstrating any type of sale or transfer of this business to *AG and *AF  Instead, this portion of the

business remained inherently connected to employer by virtue of the fact that *AF would work on bids with

*AH and at least some of the work (including the project in this case) came as a referral from *AH

 

20.              The ALJ further finds that *AH was aware claimant being hired to work on the projects being

performed by *AG and *AF by virtue of his visiting the job sites periodically and providing instruction on how

best to complete the projects.  He ALJ further finds that employer benefited from the completion of the

projects as it was work that needed to be completed for employer to maintain the portion of the business he

continued to perform.

 

21.              The ALJ further finds based on the testimony of claimant and the corroborating testimony of

*AF that the employment structure involving this claim was so confusing to the parties involved that *AF was

unaware of how claimant’s employment was to be structured.  This is evidenced by the fact that when

claimant was taken to the ER, *AF advised the ER nurse that claimant was employed with employer.  The

ALJ finds that if *AF had believed his business was independent of employer, he would not have listed

employer as claimant’s employer to the ER nurse. 

 

22.              While the statement from *AF to the ER nurse is not binding on the ALJ as to claimant’s

employment relationship, it is evidence of the confusing nature of claimant’s employment relationship with

*AF, *AG and employer.

 

23.              Regardless of whether employer believed *AF and *AG had authority to bind employer by

representations to claimant that he was being employed with employer, the ALJ finds that the business

operated by *AF and *AG was never legally severed by *AH or *AI to limit liability for injuries that occur to

employees while working on projects for employer.  Notably in this case, no written agreement was entered

into evidence regarding the sale of gift or the “set up tear down” portion of the business from employer to

*AG and *AF, and it is presumed by the ALJ that no written agreement was ever entered into.  The ALJ notes

that employer confirms that this was a part of his business operations until such time as he provided that

portion of the business to *AF and *AG

 

24.              Because employer provided *AF and *AG with the authority to handle the set up and tear down

portion of the business, without ever legally separating this portion of the business from employer, employer

is bound by the decisions made by *AF and *AG as it relates to the business of employer.  To hold otherwise

would allow employers to avoid liability in workers’ compensation cases by giving verbal authority to separate

family members to handle portions of the business that are necessary for the running of the business,

without any documentation severing the business interests when such authority is granted.  The ALJ finds

that this is not the intent of the workers’ compensation act.

 

25.              Moreover, based on the testimony of *AH that he handed over the set up and tear down portion

of the business to *AG and *AF, along with the failure of any credible evidence to be presented at hearing

with regard to the sale or gifting of this portion of employer’s business to *AG and *AF, the ALJ concludes

that at the very least, based on the evidence at hearing that the job in this case came as a referral from *AH

to *AG and *AF, this business relationship represents an association of persons who were doing business

together for the benefit of one another.  This is sufficient to find that claimant was an employee of employer
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under the Colorado Workers’ Compensation Act.

 

26.              The ALJ credits the testimony of the claimant and the corresponding testimony of the other

witnesses, including the medical records from the ER, and determines that claimant has proven that it is

more probable than not that he is an employee of employer.

 

27.              The ALJ credits the employment records and the testimony of the claimant and determines that

claimant’s average weekly wage is $250.00.  The ALJ notes that based on the limited period of time claimant

was employed with employer, and the unorthodox manner in which claimant was paid, it is exceedingly

difficult to establish an appropriate AWW.  Therefore, the ALJ uses his discretion as granted by the workers’

compensation act to fairly calculate claimant’s AWW.

 

28.              Based on the three checks entered into evidence at hearing, claimant was paid $1,250 for the

period of time between approximately October 22, 2010 (one week before the October 29, 2011) and

December 20, 2010.  Claimant testified he was paid $100 per day and worked between 2 and 4 days per

week.  This testimony was supported by the testimony of *AG and *AF  Based on this evidence and

claimant’s testimony at hearing, and the testimony of *AG and *AF, the ALJ concludes that the most fair

approximation of claimant’s AWW is $250.  The ALJ finds based on the checks entered into evidence that

*AG and *AF did not have a checking account established other than their personal checking accounts out of

which claimant was paid.  The ALJ finds that no credible evidence of hours worked was entered into

evidence, nor were there necessarily complete records of days worked or payments made to claimant.  In

fact, one of claimant’s checks was made out to his girlfriend, N.N., instead of to claimant, thereby frustrating

the process that would appropriately document claimant’s hours worked and wages paid.  Therefore, the ALJ

relies on the testimony of the claimant that he worked between 2-4 days per week and was paid $100 per

day to calculate, on the low end of that testimony, an AWW of $250 per week.

 

29.              The ALJ credits the testimony of the claimant and the medical records from the ER and Dr.

Dohm and determines that claimant has proven that as a result of the industrial injury, it is more likely than

not that claimant is entitled to TTD benefits beginning January 21, 2011.  The ALJ determines that claimant’s

TTD benefits shall continue until terminated by law or statute.

 

30.              The ALJ finds that the medical treatment provided by the ER and Dr. Dohm was authorized

emergency care and reasonable and necessary to cure and relieve claimant from the effects of the industrial

injury.  The ALJ finds that the treatment provided by Dr. Armstrong was reasonable and necessary to cure

and relieve the claimant from the effects of the industrial injury.

CONCLUSIONS OF LAW

1.                              The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S., 2009  A claimant in a Workers’

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

Section 8-43-201, C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering

all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d

792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the

rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’

Compensation case is decided on its merits.  Section 8-43-201, supra. 

2.                               The ALJ’s factual findings concern only evidence that is dispositive of the issues involved;

the ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has

rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial
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Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should

consider, among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                              A compensable industrial accident is one that results in an injury requiring medical

treatment or causing disability.  The existence of a preexisting medical condition does not preclude the

employee from suffering a compensable injury where the industrial aggravation is the proximate cause of the

disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is

compensable if it “aggravates accelerates or combines with “a preexisting disease or infirmity to produce

disability or need for treatment.  See H & H Warehouse v. Vicory, supra.

4.                               Section 8-40-202(1)(b), C.R.S. 2010, defines an “employee” as “[e]very person in the

service of any person, association of persons, firm, or private corporation, including any public service

corporation, personal representative, assignee, trustee, or receiver, under any contract of hire, express or

implied.  This section of the statute provides an exception for casual employment that is “not in the usual

course of the trade, business, profession or occupation of the employer” that is not applicable in this case.

5.                              Section 8-40-203(1)(b), C.R.S. 2010, defines an “employer” as “[e]very person, association

of persons, firm and private corporation, including any public service corporation, personal representative,

assignee, trustee, or receiver, who has one or more persons engaged in the same business or employment,

except as otherwise expressly provided in articles 40 to 47 of this title, in service under any contract of hire,

express or implied.

6.                              At hearing, it was not disputed by *AG and *AF that claimant was hired to work for their

company.  The defense in this case was that the unnamed company *AG and *AF ran was not employer. 

The ALJ is not persuaded.

7.                              Employer essentially admitted at hearing that the job claimant was performing at the time

he was injured was a job performed by employer up until some unspecified date in January 2009 when *AH

handed over the handling of these jobs to *AF and *AG  No legal documentation or credible testimony was

presented at hearing to establish the actual date this transfer of authority occurred or to what extent the

business was transferred.  *AG and *AF did not respond to the transfer of authority by establishing their own

company, or by severing their portion of the company in any noticeable way.  Instead, *AH continued to work

on bids involving the set up and tear down portion of the business and would refer work (including the project

in question) to the unnamed business run by *AG and *AF

8.                              The ALJ finds that the employer continued to handle it’s normal operations involving the set

up and tear down work, and would refer this work to *AG and *AF  The ALJ finds that under the

circumstances of this case, where *AH ostensibly “handed over” the portion of the business to *AG and *AF,

but continued to use *AG and *AF in the day to day operations of his business for the use of their services in

set up and tear down work, employer, *AG and *AF are an “association of persons” as contemplated by the

Act for establishing an employment relationship.  As found, claimant has proven by a preponderance of the

evidence that he was an employee of employer at the time of the injury.

9.                              As found, claimant has proven by a preponderance of the evidence that the injury he

suffered when the mobile home fell on his foot arose out of and in the course of his employment with

employer.

10.                          Respondents are liable for authorized medical treatment reasonably necessary to cure and
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relieve an employee from the effects of a work related injury.  Section 8-42-101, C.R.S.; see Sims v.
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-43-404(5), C.R.S.,

Respondents are afforded the right, in the first instance, to select a physician to treat the industrial injury. 

Once Respondents have exercised their right to select the treating physician, claimant may not change

physicians without first obtaining permission from the insurer or an ALJ.  See Gianetto Oil Co. v. Industrial
Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).

11.                          “Authorization” refers to the physician’s legal authority to treat, and is distinct from whether

treatment is “reasonable and necessary” within the meaning of Section 8-42-101(1)(a), C.R.S. 2008.  Leibold
v. A-1 Relocation, Inc., W.C. No. 4-304-437 (January 3, 2008).  Section 8-43-404(5)(a) specifically states:

“In all cases of injury, the employer or insurer has the right in the first instance to select the physician who

attends said injured employee.  If the services of a physician are not tendered at the time of the injury, the

employee shall have the right to select a physician or chiropractor.”  “[A]n employee may engage medical

services if the employer has expressly or impliedly conveyed to the employee the impression that the

employee has authorization to proceed in this fashion….”  Greager v. Industrial Commission, 701 P.2d 168

(Colo. App. 1985), citing, 2 A. Larson, Workers’ Compensation Law § 61.12(g)(1983).

12.                          As found, the medical treatment claimant received from the ER was authorized medical

care by virtue of the fact that it was an emergency.  As found, claimant has demonstrated by a

preponderance of the evidence that Dr. Armstrong is authorized to provide medical care by virtue of the fact

that no physician was designated by employer to treat claimant.  As found, no credible evidence was

presented to establish that employer ever designated a treating physician after claimant was taken to the

ER, as required by Section 8-43-404(5).  As found, claimant has demonstrated by a preponderance of the

evidence that the treatment provided by Dr. Armstrong is reasonable and necessary to cure and relieve the

claimant from the effects of the industrial injury.

13.                          The ALJ must determine an employee’s AWW by calculating the money rate at which

services are paid the employee under the contract of hire in force at the time of the injury, which must include

any advantage or fringe benefit provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.;

Celebrity Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-

102(3), C.R.S., provides that where the methods of computing the AWW set forth in Section 8-42-102(2), by

reason of the nature of the employment or the fact that the injured employee has not worked a sufficient

length of time to enable earnings to be fairly computed thereunder or has been ill or has been self-employed

or for any other reason, will not fairly compute the average weekly wage, the ALJ is granted with the

discretion to compute the AWW in such other manner and by such other method as will fairly determine the

employee’s AWW.

14.                          As found, based on the fact that claimant was not paid in a normal employment fashion with

paychecks in which the AWW can be properly calculated, and considering the fact that claimant was paid

with checks out of two different personal checking accounts, the ALJ relies on the testimony of the claimant

as corroborated in part by the testimony of *AF and *AG to find an AWW of $250.00.

15.                          To prove entitlement to temporary total disability (TTD) benefits, claimant must prove that

the industrial injury caused a disability lasting more than three work shifts, that he left work as a result of the

disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d

542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., requires claimant to establish a causal connection

between a work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding,
Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by

loss or restriction of bodily function; and (2)  Impairment of wage earning capacity as demonstrated by

claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no

statutory requirement that claimant establish physical disability through a medical opinion of an attending

physician; claimant's testimony alone may be sufficient to establish a temporary disability.  Lymburn v.
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Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disability

may be evidenced by a complete inability to work, or by restrictions which impair the claimant's ability

effectively and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595

(Colo.App. 1998).

16.                          As found, claimant has proven by a preponderance of the evidence that he is entitled to

TTD benefits for the period beginning January 21, 2011 and continuing until terminated by law or statute. 

The ALJ finds claimant was unable to work after his surgery by Dr. Dohm on January 21, 2011.  Employer

may not terminate TTD benefits unless allowed to do so by statute or law.  See Section 8-42-105(3), supra.

ORDER

            It is therefore ordered that:

1.                  Employer shall pay claimant TTD benefits beginning January 21, 2011 and continuing until

terminated by law based on an AWW of $250.00 per week.

2.                  Employer shall pay for the reasonable and necessary medical treatment necessary to cure and

relieve the claimant from the effects of the industrial injury and provided by an authorized provider.  It is

found and determined that the ER treatment and the treatment from Dr. Armstrong is authorized medical

treatment.  It is further found that the ER treatment and the treatment from Dr. Armstrong is reasonable and

necessary to cure and relieve the claimant from the effects of the industrial injury.  Payment of the medical

bills may be made pursuant to the Colorado Medical Fee Schedule.

3.                  Any medical provider who has rendered care for Claimant in regard to this case is prohibited

from seeking to recover the costs of said care from Claimant pursuant to Section 8-42-101(4), C.R.S. 2010.

4.                  Employer is entitled to a credit for all moneys previously provided to claimant in connection

with this claim.

5.                  Employer shall pay interest to claimant at the rate of 8% per annum on all amounts of

compensation not paid when due.

6.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP.   You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

In lieu of payment of the above compensation and benefits to the claimant, the Respondent-Employer shall:

 

            a.         Within ten (10) days of the date of service of this order, deposit the sum of $26,500.00 with the

Division of Workers' Compensation, as trustee, to secure the payment of all unpaid

compensation and benefits awarded.  The check shall be payable to: Division of Workers'

Compensation/Trustee. The check shall be mailed to the Division of Workers' Compensation,

P.O. Box 300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR
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            b.         Within ten (10) days of the date of service of this order, file a bond in the sum of $26,500.00

with the Division of Workers' Compensation within ten (10) days of the date of this order:

 

(1)   Signed by two or more responsible sureties who have received prior approval of the Division of Workers'

Compensation; or

(2)   Issued by a surety company authorized to do business in Colorado.

                       

The bond shall guarantee payment of the compensation and benefits awarded.

 

            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the Division of Workers'

Compensation of payments made pursuant to this order.

 

            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to review, shall not

relieve the employer of the obligation to pay the designated sum to the trustee or to file the bond.  §8-43-

408(2), C.R.S.

DATED:  March 25, 2012

Keith E. Mottram

Administrative Law Judge
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ISSUES

Ø                  Whether claimant has proven by a preponderance of the evidence that he was employed as an

employee with employer?

Ø                  Whether claimant has proven by a preponderance of the evidence that he suffered a

compensable injury arising out of and in the course of his employment with employer?

Ø                  If claimant has proven he suffered a compensable injury, whether claimant has proven by a

preponderance of the evidence that he received medical treatment that was reasonable and necessary to

cure and relieve the claimant from the effects of the industrial injury?

Ø                  If claimant has proven he suffered a compensable injury, whether claimant has proven by a

preponderance of the evidence that he is entitled to temporary total disability (“TTD”) benefits from May 4,

2011 and continuing until terminated by statute or law?

Ø                  If claimant has proven he suffered a compensable injury, what is claimant’s average weekly

wage (“AWW”)?

Ø                  If claimant has proven he suffered a compensable injury, whether claimant has proven by a

preponderance of the evidence that employer failed to carry workers compensation insurance for the period

of time in which he was employed with employer?

Ø                  Prior to the hearing, Pinnacol Assurance was dismissed with prejudice as a party to this claim
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by Order of the ALJ dated February 9, 2012.

FINDINGS OF FACT

1.                  Claimant testified he was employed by employer beginning May 1, 2011.  Claimant testified he

was hired to drive a two axle dump truck for employer and was to remove dirt from a site and take the dirt to

a construction project involving an excavating job in Snowmass.  Claimant testified his job duties also

included driving to a cattle ranch on Highway 82.

2.                  Claimant testified that he was offered $20 per hour as a rate of pay to drive the truck for

employer.  Claimant testified that he worked ten (10) hours on the first day.  Claimant returned on May 2,

2011 and drove the same truck.  Claimant testified the truck had the name of employer on the side of the

truck.  Claimant testified that he drove the truck on second day with a co-worker who had a commercial

drivers license (“CDL”) but was unable to drive because of a prior alcohol related driving offense (“DUI”).

3.                   Claimant testified that he was driving the truck on May 3, 2011 to the job site on Highway 82

(the cattle ranch).  After taking a load of dirt to the cattle ranch, claimant testified he had to open the hood of

the truck and start the truck with a screwdriver.  Claimant testified he needed to do this because he was

having trouble starting the truck.  Claimant testified that when he pulled the pins and lifted the hood, he hurt

his back.

4.                  Claimant testified that on his way back from the cattle ranch, he was pulled over by the

Colorado State Patrol (“CSP”) for not having a Department of Transportation (“DOT”) tag or mud flaps. 

Claimant testified the CSP officer issued a written warning to claimant and to employer for the truck

violations, but did not issue a ticket.

5.                  Claimant provided the written warning to employer when he returned to employer’s shop. 

Claimant testified he did not work after May 3, 2011.

6.                  Claimant was evaluated by Mr. Davis, a physician’s assistant with Mountain Family Health

Centers on May 5, 2011.  Claimant reported a history of an onset of moderate low back pain two days ago. 

Claimant reported to Mr. Davis that he was “injured on the 3rd day of working” when he felt a pull in his back

while pulling something.  Claimant reported to Mr. Davis that he was unsure if his employer will cover this as

a work related injury since he was “told by his employer he was only to be use as a temporary employee.” 

Claimant was diagnosed with lumbago that was noted to be a chronic condition.  Mr. Davis provided claimant

with prescription medications, including Percocet and Flexeril.  Mr. Davis did not provide claimant with work

restrictions according to the medical report.

7.                  Claimant has a history of prior low back issues including a prior surgery.  Claimant received

treatment for his prior low back problems dating back to at least July 31, 2007.  Claimant also received a refill

of ibuprofen related to his chronic lumbago on other occasions, including April 23, 2008, October 17, 2008,

September 17, 2009 and December 3, 2010.

8.                  Claimant testified he reported his injury to *AJ , his employer, that evening.  Claimant testified

*AJ  informed him he had insurance for his other employees, but not for claimant.  Claimant testified that he

was subsequently informed by his physician that he couldn’t work for one month.

9.                  On cross-examination, claimant testified he previously worked for ___ Trucking and that he

obtained the job through a temporary job service called ___Temps.  Claimant testified that with his job for

employer, he was hired for three (3) days, but was going to keep working for employer.  Claimant denied

employer told him on May 3, 2011 that his services were no longer needed.  Claimant testified that the

ibuprofen he received from his doctor would be given to his daughter for her epilepsy.
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10.              Employer presented the testimony of *AJ , the owner of employer.  *AJ  testified that he owns

at least two companies, including the company named as employer in the present case.  *AJ  testified that

this company is a new company that he is trying to run with a partner.  *AJ  testified that employer does not

have any jobs and that is why he did not carry workers’ compensation insurance.  *AJ  testified that he hired

claimant in May 2011 to load some top soil and hired him to work for his other company, not employer.  *AJ 

testified claimant’s job duties included working the first two days on the “Snowmass job”.  Claimant testified

this job was performed under his other company.

11.              *AJ  testified he paid claimant $600 for 30 hours worth of work performed over three days.  *AJ 

testified claimant’s job ended because the work he had for claimant to perform was finished and there was

no other work.  *AJ  denied that claimant reported to him that he injured his back and only found out about

the injury when he received a letter regarding the claim in the mail.  *AJ  testified that the truck in question

was only difficult to start on the first day of claimant’s employment, and was not difficult to start after that day.

12.              On cross-examination *AJ  testified that the truck claimant was driving is owned under the

business name of employer.

13.              The ALJ finds that claimant has shown that it is more probable than not that he was employed

by employer.  The ALJ credits the testimony of the claimant that he was driving a truck with employer’s name

on it and that he was issued a warning to the name of employer when he was pulled over by the CSP while

driving the truck.

14.              The ALJ credits the medical records in this case and determines that claimant has proven that

it is more likely than not that he suffered an injury to his low back while employed with employer.  The ALJ

credits the medical reports and finds the medical reports consistent with claimant’s testimony with regard to

his injury and finds that claimant has proven that he suffered an injury arising out of and in the course of his

employment with employer when he lifted the hood of the truck.   The ALJ finds the medical treatment

claimant received from Mr. Davis on May 5, 2011 to be reasonable and necessary to cure and relieve the

claimant from the effects of the industrial injury.

15.              Claimant’s testimony with regard to the instructions by his physician to not work for one month

is found to be not credible and unsupported by the medical records.  The ALJ finds and determines that it is

more likely that if Mr. Davis had made such a recommendation would be contained within the medical

records.  Claimant’s testimony regarding giving his ibuprofen prescription to his daughter is also found to be

not credible.  The ALJ finds that claimant has failed to prove that it is more probably than not that his injury

resulted in claimant’s loss of earning capacity entitling claimant to TTD benefits in this case.  Claimant

received a short course of medical treatment, but was not ever restricted from work by his treating physician. 

Claimant’s testimony to the contrary is found to be not credible.  The ALJ therefore determines that claimant

has failed to prove that it is more likely than not that he suffered a disability from the injury that lasted more

than three work shifts, that he left work as a result of the disability and that the disability resulted in actual

wage loss.

16.              The ALJ credits the testimony of *AJ  that claimant was paid $600 for his three days of work

with employer.  The ALJ notes that this testimony is consistent with claimant’s testimony that he was hired at

a rate of $20 per hour and worked 10 hours per day.  The ALJ credits the testimony of *AJ  that claimant’s

work was completed and determines that claimant’s AWW is $600.  Claimant’s arguments that his AWW

should be based on a longer work week are denied and dismissed.  The ALJ notes that claimant testified he

was originally hired to work only 3 days, but was supposed to work longer.  However, there is no

corroborating evidence to support the testimony that claimant was to work longer than the three days that he

worked.  Therefore, the ALJ determines that claimant’s fair calculation of his AWW is $600.

CONCLUSIONS OF LAW
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1.                  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and

efficient delivery of disability and medical benefits to injured workers at a reasonable cost to employers,

without the necessity of any litigation.  Section 8-40-102(1), C.R.S., 2009  A claimant in a Workers’

Compensation claim has the burden of proving entitlement to benefits by a preponderance of the evidence. 

Section 8-43-201, C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering

all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d

792 (1979).  The facts in a Workers’ Compensation case are not interpreted liberally in favor of either the

rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’

Compensation case is decided on its merits.  Section 8-43-201, supra. 

2.                   The ALJ’s factual findings concern only evidence that is dispositive of the issues involved; the

ALJ has not addressed every piece of evidence that might lead to a conflicting conclusion and has rejected

evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the fact finder should consider,

among other things, the consistency or inconsistency of the witness’s testimony and actions; the

reasonableness or unreasonableness (probability or improbability) of the testimony and action; the motives

of the witness; whether the testimony has been contradicted; and bias, prejudice, or interest.  See Prudential
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006).

3.                  A compensable industrial accident is one that results in an injury requiring medical treatment or

causing disability.  The existence of a preexisting medical condition does not preclude the employee from

suffering a compensable injury where the industrial aggravation is the proximate cause of the disability or

need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compensable if it

“aggravates accelerates or combines with “a preexisting disease or infirmity to produce disability or need for

treatment.  See H & H Warehouse v. Vicory, supra.

4.                  Section 8-40-202(1)(b), C.R.S. 2010, defines an “employee” as “[e]very person in the service

of any person, association of persons, firm, or private corporation, including any public service corporation,

personal representative, assignee, trustee, or receiver, under any contract of hire, express or implied.  This

section of the statute provides an exception for casual employment that is “not in the usual course of the

trade, business, profession or occupation of the employer. 

5.                  As found, claimant has proven by a preponderance of the evidence that he was an employee of

employer.  As found, claimant has proven by a preponderance of the evidence that he was injured while

performing work that was in the usual course of the trade, business, profession and occupation of the

employer, as claimant was injured while driving a truck for employer and the truck was owned by employer.

6.                  Respondents are liable for authorized medical treatment reasonably necessary to cure and

relieve an employee from the effects of a work related injury.  Section 8-42-101, C.R.S.; see Sims v.
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).

7.                  As found, claimant has proven by a preponderance of the evidence that the treatment he

received from Mr. Davis with Mountain Family Health Centers was reasonable and necessary to cure and

relieve the claimant from the effects of the industrial injury.

8.                  The ALJ must determine an employee’s AWW by calculating the money rate at which services

are paid the employee under the contract of hire in force at the time of the injury, which must include any

advantage or fringe benefit provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(3)

allows the ALJ, in cases where by reason of the nature of the employment, or the fact that the injured
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employee has not worked a sufficient length of time to enable earnings to be fairly computed, to calculate the

AWW in such manner and by such method as will fairly determine such AWW.

9.                  In this case, the ALJ determines that claimant has failed to work a sufficient period of time to

calculate the AWW.  Therefore, crediting the testimony of *AJ  that claimant was only scheduled to work

three days for the week he was injured and was paid $600, the ALJ determines claimant’s AWW to be $600.

10.              To prove entitlement to temporary total disability (TTD) benefits, claimant must prove that the

industrial injury caused a disability lasting more than three work shifts, that he left work as a result of the

disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d

542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., requires claimant to establish a causal connection

between a work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding,
Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by

loss or restriction of bodily function; and (2)  Impairment of wage earning capacity as demonstrated by

claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no

statutory requirement that claimant establish physical disability through a medical opinion of an attending

physician; claimant's testimony alone may be sufficient to establish a temporary disability.  Lymburn v.
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning capacity element of disability

may be evidenced by a complete inability to work, or by restrictions which impair the claimant's ability

effectively and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595

(Colo.App. 1998).

11.              As found, claimant’s testimony regarding the instructions of Mr. Davis that he not work for a

month is found to be unpersuasive.  As found, if Dr. Davis had made this recommendation, the ALJ finds that

there would be some notation of such a recommendation in the medical records.  Insofar as claimant’s

testimony is inconsistent with the medical records, the ALJ credits the medical records over claimant’s

testimony.  As found, claimant has failed to prove by a preponderance of the evidence that his injury resulted

in a disability lasting more than three work shifts, that he left work as a result of the disability and that he

suffered actual wage loss.

12.              The ALJ recognizes that the claimant does not need to demonstrate physical disability through

a medical opinion of an attending physician.  Nonetheless, the ALJ finds claimant’s testimony as to his

disability is not credible and not sufficiently supported by other evidence to establish an entitlement to TTD

benefits.

13.              Section 8-43-408(1), supra., provides that in cases where the employer is subject to the

provisions of the Colorado Workers’ Compensation Act and has not complied with the insurance provisions

required by the Act, the compensation or benefits provided in said articles shall be increased fifty percent.

14.              As found, claimant has proven by a preponderance of the evidence that employer was not

insured for workers’ compensation at the time of his injury.  As found, claimant’s compensation and benefits

shall be increased by fifty percent pursuant to Section 8-43-408(1).  As found, claimant is entitled to

increased compensation, if any is due to claimant, by fifty percent.

ORDER

            It is therefore ordered that:

1.                  Employer shall pay for the reasonable and necessary medical treatment provided by Mountain

Family Health Centers necessary to cure and relieve the claimant from the effects of his industrial injury,

including but not limited to the medical treatment on May 5, 2011.
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2.                  Claimant’s request for TTD benefits is denied and dismissed.

3.                  All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order with the Denver

Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, Colorado, 80202. You must file your

Petition to Review within twenty (20) days after mailing or service of the order, as indicated on certificate of

mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as

long as the certificate of mailing attached to your petition shows: (1) That you mailed it within twenty (20)

days after mailing or service of the order of the Judge; and (2) That you mailed it to the above address for

the Denver Office of Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as

amended, SB09-070). For further information regarding procedures to follow when filing a Petition to Review,

see Rule 26, OACRP. You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-

WC.htm.

In lieu of payment of the above compensation and benefits to the claimant, the Respondent-Employer shall:

 

            a.         Within ten (10) days of the date of service of this order, deposit the sum of $200.00 with

the Division of Workers' Compensation, as trustee, to secure the payment of all unpaid compensation and

benefits awarded.  The check shall be payable to: Division of Workers' Compensation/Trustee. The check

shall be mailed to the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 80203-0009,

Attention:  Sue Sobolik/Trustee; OR

 

            b.         Within ten (10) days of the date of service of this order, file a bond in the sum of $200.00

with the Division of Workers' Compensation within ten (10) days of the date of this order:

 

(3)               Signed by two or more responsible sureties who have received prior approval of the Division of

Workers' Compensation; or

(4)               Issued by a surety company authorized to do business in Colorado.

                       

The bond shall guarantee payment of the compensation and benefits awarded.

 

            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the Division of Workers'

Compensation of payments made pursuant to this order.

 

            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to review, shall not

relieve the employer of the obligation to pay the designated sum to the trustee or to file the bond.  §8-43-

408(2), C.R.S.

DATED:  March 6, 2012

 

Keith E. Mottram

Administrative Law Judge

[1] A cystocele occurs when the supportive tissue between a woman's bladder and vaginal wall weakens and stretches, allowing

the bladder to bulge into the vagina. A cystocele may also be called a prolapsed bladder.

http://www.mayoclinic.com/health/cystocele/DS00665

 

[2] A rectocele occurs when the thin wall of fibrous tissue (fascia) separating the rectum from the vagina becomes weakened,

allowing the front wall of the rectum to bulge into the vagina. http://www.mayoclinic.com/health/rectocele/DS00704
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[3] The iliotibial (IT) band is a tough group of fibers that run along the outside of the thigh.

http://www.rice.edu/~jenky/sports/itband.v2.html

[4] There is no report from Dr. Steadman dated August 24, 2010 in evidence. This finding is based on Dr. Fall’s review of the

medical record in her report of January 7, 2011, and Dr. Mack’s review of the medical record in his report of October 20, 2011.

[5] A plica is a band of tissue just to the inside part of the kneecap.

http://www.emedx.com/emedx/diagnosis_information/knee_disorders/painful_plica_outline.htm

[6] The iliotibial (IT) band is a tough group of fibers that run along the outside of the thigh.

http://www.rice.edu/~jenky/sports/itband.v2.html

[7] There is no report from Dr. Steadman dated August 24, 2010 in evidence. This finding is based on Dr. Fall’s review of the

medical record in her report of January 7, 2011, and Dr. Mack’s review of the medical record in his report of October 20, 2011.

[8] A plica is a band of tissue just to the inside part of the kneecap.

http://www.emedx.com/emedx/diagnosis_information/knee_disorders/painful_plica_outline.htm

[9] Claimant described this position as a “bagger/checker”.  The position was also described by other witnesses as a “courtesy

clerk”.  The actual title of the position is irrelevant to the ultimate issues to be decided in this case, but for purposes of clarity, the

ALJ will identify the position as one of a courtesy clerk.
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APRIL 2012 ORDERS 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-080-01 

 

ISSUES 

This matter was set as an expedited hearing. The issues are limited to 
compensability and medical benefits. OAC Rule 9(B). Issues not determined by this 
order are reserved for future determination.  

 

FINDINGS OF FACT 

Employer employed Claimant as a truck driver. As part of his duties, Claimant 
was to clean his tractor-trailer in Employer’s wash bay.  

On December 7, 2011, Claimant pulled the tractor-trailer into the wash bay. 
Claimant commenced washing the tractor-trailer using a pressure washer. The tractor-
trailer was 12’ 6” tall. To wash the tallest parts of the tractor-trailer, Claimant reached up 
on his toes. He twisted from side to side, holding wand with the high-pressure spray.  

As he was washing the tractor-trailer, Claimant felt an extreme sharp pain in his 
low back. The pain dropped Claimant to his knees. He yelled for help. Two mechanics 
moved Claimant into the shop and sat him down in a chair.  

Claimant reported his injuries to the Employer’s Safety Manager. The Safety 
Manager referred Claimant to Concentra or Workforce. Claimant chose to seek 
treatment from Concentra.  

On December 7, 2011, Keith Meier, N.P., at Concentra, examined Claimant. NP 
Meier took Claimant off work, referred him to physical therapy, and prescribed 
medications.  

NP Meier examined Claimant again on December 9, 2011. Claimant stated that 
his symptoms were no better. NP Meier’s assessment was lumbosacral strain and 
lumbar pain. Claimant was referred for an MRI.  

NP Meier examined Claimant again on December 15, 2011, and reviewed the 
MRI. NP Meier noted that the MRI showed L4-5 left sided nerve root compression due 
to canal stenosis and multi-level degenerative disk disease. Claimant was referred to 
Dr. Biggs.  

William Biggs, M.D., examined Claimant on December 20, 2011. Dr. Biggs 
diagnosis was a disc herniation at L4-L5. He noted that it was “fairly large”. Dr. Biggs 
recommended conservative care, but noted “I would recommend doing a discectomy as 
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I think that is going to give him the best chance possible to get back to work the 
quickest with the least amount of rest.” On the form “Physician’s Report of Worker’s 
Compensation Injury”, Dr. Biggs indicated that his objective findings were “consistent 
with history and/or work related mechanism of injury/illness.” 

Insurer filed a Notice of Contest on December 23, 2011 for “Further Investigation 
for: Doctor’s Report.”  

NP Meier examined Claimant again on December 29, 2011. Claimant stated that 
his symptoms were no better. NP Meier’s assessment was lumbar radiculopathy, 
lumbar strain, and lumbar pain. NP Meier noted that Insurer had denied liability. NP 
Meier referred Claimant to his own medical care provider.  

Claimant sought care from his own physician, Gregory Reichhardt, M.D. Dr. 
Reichhardt examined Claimant on February 21, 2012. Dr. Reichhardt’s impression was 
low back pain and left leg pain with the December 7, 2011 work-related mechanism of 
injury. Dr. Reichhardt referred Claimant to Dr. Biggs to determine if surgery should be 
done more urgently. He also recommended a left lower extremity electrodiagnostic 
evaluation. Dr. Reichhardt stated, to a reasonable degree of medical probability, that 
Claimant’s lumbar condition was related to his work-related injury. 

Dr. Biggs examined Claimant again on February 24, 2012. Dr. Biggs noted that; 
“He has pre-existing disc degeneration, but then herniated his disc while he was at 
work.” Dr. Biggs recommended surgery and stated, “I recommend he has this done as 
urgently as possible.”  

Dr. Reichhardt examined Claimant again on March 12, 2012. Claimant stated 
that he was doing worse. Dr. Reichhardt again stated that Claimant’s condition was 
work-related.  

Claimant underwent electrodiagnostic testing on March 15, 2012. After reviewing 
the results, Dr. Reichhardt stated that surgery was appropriate.  

CONCLUSIONS OF LAW 

Compensable injuries involve an “injury” which requires medical treatment or 
results in disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). All 
results flowing proximately and naturally from an industrial injury are compensable. See 
Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). In order to prove 
causation, it is not necessary to establish that the industrial injury was the sole cause of 
the need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the 
need for treatment in the sense that there is a direct relationship between the 
precipitating event and the need for treatment. A preexisting condition does not 
disqualify a claimant from receiving workers' compensation benefits. Rather, where the 
industrial injury aggravates, accelerates, or combines with a preexisting disease or 
infirmity to produce the need for treatment, the treatment is a compensable 
consequence of the industrial injury. Joslins Dry Goods Co. v. Industrial Claim Appeals 
Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  

Claimant has established by a preponderance of the evidence that he sustained 
an accident resulting in an injury on December 7, 2011. The accident occurred in the 
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course and scope of his employment, and required medical treatment. The claim is 
compensable.  

 Insurer is liable for the medical care Claimant receives from authorized 
providers that is reasonably necessary to cure and relieve Claimant from the effects of 
his compensable injury. Section 8-42-101(1), C.R.S. Concentra and NP Meier are 
authorized. NP Meier referred Claimant for x-rays, an MRI, and physical therapy, which 
are authorized. NP Meier referred Claimant to Dr. Briggs, who is thereby authorized. NP 
Meier referred Claimant to his own provider for further care, and Claimant sought and 
received care from Dr. Reichhardt, who is thereby authorized. The care Claimant 
received on December 7, 2011, and thereafter for his low back was reasonably needed 
to cure and relieve him from the effects of the compensable injury. The recommended 
surgery is also reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury.  Insurer is liable for the costs of such care, in amounts not to 
exceed the Division of Worker’s Compensation fee schedule. Section 8-42-101(3), 
C.R.S.  

ORDER 

It is therefore ordered that:  
The claim is compensable.  
Insurer is liable for the costs of the care Claimant has received for the 

compensable injury.  Insurer is liable for the costs of the recommended surgery should it 
be performed by an authorized provider.  

Issues not determined by this order are reserved.  
DATED: April 3, 2011 
 
Bruce C. Friend, ALJ 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-771-02 

 

ISSUES 

 The issues for determination are compensability, medical benefits, and 
period of temporary total disability. The parties agreed that average weekly wage was 
reserved for future determination. Maximum medical improvement (MMI) was not 
endorsed as an issue, nor could it be decided at this time. Section 8-42-107(8)(b), 
C.R.S. Those issues, and other issues not determined by this order, are reserved.  

FINDINGS OF FACT 
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Employer specializes in the installation of windows and doors. *A has owned 
Employer for twelve years. He is a hands-on owner, who is frequently on the job site 
with his work crew. *B has worked for Employer for more than eight years, and has 
been a crew supervisor for the past seven years. *C has been employed by Employer 
for several years, but he has never been a manager or supervisor. *D was an employee 
of Employer for about one year, including May and June 2011.  

Employer had an increase of business in April 2011. Employer needed additional 
help to handle the increased workload. *C, who is a friend of Claimant, recommended 
Claimant to *A. *D is also a friend of Claimant.  

On May 5, 2011, *A hired Claimant to help with Employer’s increased workload. 
Claimant was hired as helper and laborer. Before hiring Claimant, *A explained to 
Claimant that he was being hired on a temporary basis. *A anticipated this to be a six to 
eight week position, depending on how long the heavy workload continued. 

Between May 5, 2011 and June 24, 2011, Claimant worked for Employer under 
the supervision of *B. During that period, Claimant complained to *B that he had a 
“bum” knee, which he described as being “jacked up”. Claimant indicated he injured the 
knee playing basketball. Claimant specifically identified his right knee as his bum knee. 
Claimant indicated that he had difficulty going up and down stairs because of his bum 
knee.  

Prior to June 24, 2011, Claimant also complained about his bum knee to *A and 
*D, although neither of those men recalled which knee Claimant called his bum knee. *A 
recalled Claimant indicating his knee problems were caused by sports. *D recalled 
Claimant indicating he injured his knee working for a prior employer. Both men recalled 
Claimant complaining that he had difficulty going up and down stairs because of his 
bum knee.  

Claimant testified that his left knee was the knee that he referred to as his bum 
knee, not his right knee. Claimant explained that in 2001, he hit his left knee on a screw 
under a desk at school, and ever since then he called his left knee his bum knee. 
Claimant’s testimony that his bum knee is limited to his left knee is not credible.  

Difficultly ascending and descending stairs is a classic symptom of 
chondromalacia patella. Based on a totality of the evidence, it is clear that immediately 
prior to June 24, 2011, Claimant had a symptomatic right knee problem that caused 
Claimant to have difficulty ascending and descending stairs. 

On June 24, 2011, Employer had a crew in Boulder installing windows. Claimant 
was on that crew, as was *D, *C, and *B. *A was on and off the job site that day. 
Claimant was a helper on that job, and his duties at the end of the day involved clean-
up duties, including collecting supplies and throwing away trash.  

Claimant, at the end of that workday between 4:00 p.m. and 4:30 p.m., tripped on 
a tarp, hyper-extending his right knee. Claimant did not fall on his knee and he did not 
sustain a direct blow to his knee. Claimant felt his right knee pop. It was throbbing and 
painful. No one was with Claimant at the time of the incident, and no one witnessed this 
incident.  
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Claimant’s direct supervisor, *B, was on the job site the entire day. *B saw 
Claimant as he left the job site around 5:00 p.m. Claimant did not appear injured, he 
was not limping, and he did not appear to be in pain. Claimant did not report the incident 
to *B before leaving the job site that day, and he did not call *B that evening to report 
the incident. Claimant also did not report this incident to *A. Claimant had cell phone 
numbers for both *B and *A. *D, who was on the job site that entire day, did not witness 
the incident, and he too was unaware that Claimant had an incident that day. *D 
testified that Claimant was not limping at any time that day. 

On the evening of June 24, 2011, Claimant went to a bar on Colfax Avenue in 
Denver. Claimant was involved in an altercation in which he tried to break up a fight. 
Claimant told *B that he injured his knee at a bar that weekend. 

Claimant was not scheduled to work on Saturday June 25, 2011, or Sunday, 
June 26, 2011. Claimant did not seek any medical care over that weekend. Claimant did 
not call either *A or *B that weekend to report a claim.  

On Monday, June 27, 2011, Employer had a job in Castle Rock. Early that 
morning, Claimant was helping *D remove windows from a box truck at the job site. 
While removing windows from the truck, Claimant’s right knee gave out, causing 
Claimant to step out of the truck with his left leg, while his right leg stayed in the truck. 
Claimant did not fall on his right knee, nor did he sustain a direct blow to his right knee. 

Claimant cursed and told *D his knee was messed up. Claimant continued to 
work that day. Claimant did not report an injury or claim that day to *B or *A and did not 
seek medical care. 

Employer did not have any work on Tuesday, June 28, 2011. Claimant did not 
call to report an injury or claim to *B or *A and he did not seek medical care that day.  

On Wednesday, June 29, 2011, Employer’s employees showed up at *A’s house 
to report to work. When Claimant showed up, his right knee was wrapped and he was 
limping. Claimant told his co-workers that he injured his knee when he tripped on a tarp 
the previous Friday. Claimant then went to speak to *A about his knee.  

Claimant initially told *A that his knee was hurting, and he wanted to go to the 
doctor. *A was upset because his crew would be left short-handed for the day. Claimant 
told *A that he injured his knee the previous Friday when he tripped on a tarp on the job. 
*A sent Claimant home, and he told Claimant he would call him with the medical clinic 
information.  

*A did not call. Claimant went to the emergency room at St. Anthony’s North. 
Claimant reported two incidents. Claimant reported that he was unloading a truck and 
his knee gave out, and he slipped and landed on both feet.  

Claimant’s right knee was x-rayed, and that x-ray was interpreted by the 
radiologist and the emergency room physician as showing no effusion. However, the 
emergency department notes also reflect that Claimant’s knee was swollen, and he had 
an obvious effusion. Claimant was given a differential diagnosis that included contusion, 
sprain, ligamentous injury, meniscus tear, dislocation or fracture.  
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That afternoon, Claimant called *A to notify him that he had gone to the 
emergency department. During that conversation, Claimant notified *A that he tripped 
on a tarp the previous Friday and he also fell out of the box truck the following Monday. 
During that conversation, *A notified Claimant of Employer’s designated provider 
choices.  

On July 8, 2011, Claimant was seen at Concentra by Richard Shouse, a 
physician’s assistant. Claimant again described the two different mechanisms of injury. 
Claimant denied any prior knee problems, making no mention of the issues he was 
having with his bum knee shortly before the first incident. Mr. Shouse concluded 
Claimant’s knee complaints were work related. Claimant’s physical exam showed 
moderate effusion, anterior tenderness, and decreased range of motion. Mr. Shouse’s 
assessment was that Claimant sustained a knee strain. He provided work restrictions, 
and he referred Claimant for a right knee MRI, and a consult with an orthopedic 
surgeon. Mr. Shouse’s opinion that Claimant sustained a right knee strain is credible 
and persuasive.  

On July 14, 2011, Clinton Anderson, M.D., interpreted the right knee MRI as 
showing chondromalacia involving the patellofemoral compartment, prepatellar and 
infrapatellar subcutaneous edema, small joint effusion, and no definite evidence of a 
meniscal tear, cruciate ligament injury, or collateral ligament abnormality.   

On July 14, 2011, Dr. Mark Failinger, an orthopedic surgeon, examined Claimant. 
Dr. Failinger was asked to evaluate and treat Claimant; he was not asked to perform a 
causation evaluation. Claimant only reported one incident to Dr. Failinger: the incident 
involving tripping on a tarp. On physical exam, Dr. Failinger noted that there was a very 
mild effusion and the remainder of the exam was essentially normal. Effusion is a 
symptom consistent with chronic chondromalacia patella. Dr. Failinger reviewed the 
right knee MRI, noting “MRI shows no obvious abnormalities that I can see other than a 
mild effusion with little evidence of any lateral meniscus tear.” Dr. Failinger diagnosed 
Claimant’s problem as a knee strain, and his recommendation at that time was time and 
therapy. This opinion of Dr. Failinger is credible and persuasive. 

On July 15, 2011, Mr. Shouse reported Claimant was seeking pain medications 
and Claimant’s pain complaints were out of proportion. Mr. Shouse noted that on exam 
Claimant’s right knee showed only tenderness anteriorly, with full range of motion, 
normal gait, no erythema, and no knee effusion. Claimant was prescribed medications, 
and continued in therapy. On August 5, 2011, Mr. Shouse noted that on physical 
examination there was tenderness anteriorly, but Claimant had full range of motion, a 
stable knee joint, no swelling, full flexion, normal gait, a negative Drawer sign, and no 
erythema. The remainder of the exam was benign.  

On August 16, 2011, Claimant’s physical therapist reported that Claimant’s pain 
was a “1” at rest, “5” at night, and minimal during the day.  

On August 22, 2011, Mr. Shouse noted Claimant had tenderness at the lateral 
joint line, the knee joint was stable, there was mild knee joint effusion, full range of 
motion, no ecchymosis, no erythema, normal gait, and an otherwise normal 
examination. Claimant was continued on medications, work restrictions, and therapy. 
On September 6, 2011, Mr. Shouse noted that Claimant was reporting he was 
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improving, but Claimant was also reporting right lateral knee pain, his knee was locking 
up, and PT was not helping. Mr. Shouse indicated that Claimant’s physical examination 
that day showed tenderness at the lateral joint line, mild joint effusion, full range of 
motion, no giving away, no erythema, no ecchymosis, a stable knee joint line, normal 
gait, foot sensation intact, and remainder of the knee exam was unremarkable. 
Medications were dispensed, therapy was discontinued, and work restrictions were 
continued.  

On September 15, 2011, Dr. Failinger’s exam showed no increased warmth or 
redness, no signs of infection, negative Lachman’s, negative pivot shift, no posterior sag 
and no posterolateral rotatory instability, stable collateral ligaments, extensor 
mechanism intact, and no skin discoloration. The only finding on physical exam was 
mild diffuse discomfort. Dr. Failinger’s impression was right knee pain with possible 
patellofemoral chondromalacia, and a remote chance of a meniscus tear. Dr. Failinger 
discussed options, including a cortisone injection, which he administered that day. Dr. 
Failinger discussed other considerations if the injection did not help, including surgery. 
Dr. Failinger noted there were no guarantees surgery for chondromalacia would work, 
and chondromalacia was not something that could be fixed, but it could be smoothed 
out. He indicated that half to two-thirds of patients get relief from this surgery. On 
September 29, 2011, Dr. Failinger reported that the injection did not help, and Claimant 
wanted to know about surgery. Dr. Failinger’s exam showed retropatellar crepitation, 
and diffuse joint line pain. Dr. Failinger indicated he had little else to offer Claimant, 
other than a scope and chondroplasty surgery.  

Respondents retained orthopaedic surgeon Joel Gonzales, M.D., to perform an 
IME. Dr. Gonzales was asked to address causation, and the reasonableness, necessity 
and relatedness of the offered right knee surgery. Dr. Gonzalez is board certified in 
orthopaedic surgery, with a subspecialty in sports medicine and arthroscopy. Dr. 
Gonzales specializes in surgeries of the knees and shoulders. Dr. Gonzales has treated 
and performed surgeries on patients with patellofemoral chondromalacia, and he has 
performed chondroplasties. Dr. Gonzales is Level II accredited by the Division of 
Workers’ Compensation for extremity injuries. Dr. Gonzales has been trained in 
causation evaluations by the Division. Dr. Gonzales is familiar with the Medical 
Treatment Guidelines, Rule 17, Exhibit 6, the section of the Medical Treatment 
Guidelines that addresses lower extremity injuries. Dr. Gonzales is the only physician in 
this matter who performed a forensic causation analysis.  

On October 18, 2011, Dr. Gonzales evaluated Claimant at his office. Prior to this 
evaluation, Dr. Gonzales was provided with an issues letter and copies of Claimant’s 
available medical records, which Dr. Gonzales purposefully did not review prior to his 
examination so as not to bias his opinions. During this evaluation, Claimant admitted 
that he did not strike his knee or sustain a direct blow to his knee in either of the two 
alleged work incidents. Claimant told Dr. Gonzales that he had anterior knee pain, and 
his knee would swell, catch, lock and give way. Claimant denied prior knee problems. 
Dr. Gonzales’ examination of Claimant’s right knee showed only diffuse tenderness over 
the patellofemoral joint, and minimal patellofemoral crepitus. The remainder of the exam 
was negative.  
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At the time of the examination on October 18, 2011 Dr. Gonzales had Claimant’s 
right knee x-ray report, and the July 14, 2011 right knee MRI report, but he did not have 
the actual films. Dr. Gonzales opined that there were no significant physical findings on 
the MRI report that would cause the symptoms or disability that Claimant was reporting. 
Dr. Gonzales opined that Claimant’s diagnosis was chondromalacia patella. Dr. 
Gonzales opined that Claimant’s chondromalacia patella condition was not causally 
related to either of work incidents. Dr. Gonzales noted that Claimant’s complaints of 
swelling, locking, catching and giving away were not consistent with any of his findings 
on physical examination, or the prior studies performed. This opinion of Dr. Gonzales is 
credible and persuasive.  

Dr. Gonzales noted the surgery recommended by Dr. Failinger was not 
reasonable and necessary given the lack of pathology, based on objective physical 
examination and imaging studies. In support of this opinion, Dr. Gonzales pointed out 
that there was no indication of a meniscus injury on physical examination or imaging, 
and the injection performed by Dr. Failinger provided no relief, which indicates the 
source of the pain was not intraarticular or within the knee joint. In terms of Claimant 
requiring a chondroplasty to smooth out cartilage, Dr. Gonzales noted there was no torn 
cartilage under the knee cap to smooth out, as there was only a mild generalized 
softening of the cartilage. Dr. Gonzales’ opinion that an arthroscopy and chondroplasty 
are not reasonable and necessary is fully supported by the record, and is persuasive.  

Dr. Failinger was provided Dr. Gonzales’ October 18, 2011 report, and asked to 
provide a response to Dr. Gonzales’ opinions Dr. Failinger indicated that if Claimant’s 
condition is patellofemoral chondromalacia, it was likely preexisting. He indicated that 
the June 24th incident as described very unlikely created the chondromalacia, but it 
could have exacerbated that condition. He admitted that it was difficult to know what 
caused this condition, whether Claimant had a fight on the night of June 24, 2011, or 
not. Dr. Failinger noted that the MRI showed “little pathology, with possible 
patellofemoral chondromalacia.” He agreed there was not any major pathology found on 
the MRI or on examination, and he reiterated his earlier report that a chondroplasty did 
not have a high probability of helping Claimant, although it was still an option.  

On February 22, 2012, Dr. Failinger testified by deposition. Dr. Failinger 
confirmed his opinion on Claimant’s diagnosis of right knee pain with possible 
patellofemoral chondromalacia, and a remote chance of a meniscus tear. Dr. Failinger 
reiterated Claimant probably does not have a meniscus tear.  

Dr. Failinger testified that patellofemoral chondromalacia is “where the kneecap, 
the patella, where it contacts the femur, there’s a layer of cartilage that covers the bone 
called the hyaline cartilage. So chondromalacia is the process of the cartilage softening 
and cracks are sometimes falling – pieces falling off.” Dr. Failinger testified that while 
chondromalacia can be traumatic, Claimant’s symptoms were consistent with it being a 
chronic problem. Dr. Failinger confirmed that chondromalacia can be a degenerative 
process, or something that is genetic in nature, such as having a knee tracking issue. 
Dr. Failinger indicated that having problems going up and down stairs, as Claimant had 
prior to his alleged work incidents, is a classic symptom of chondromalacia of the 
patella.  
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 Dr. Failinger confirmed that Claimant’s chondromalacia patella was likely 
preexisting and not the result of trauma, because statistically the odds of it being 
preexisting are very high, and for it to be traumatic, it usually takes a major, large force 
or traumatic blow to the patella. Dr. Failinger did not recall there being notations of such 
a force or direct blow. Dr. Failinger indicated that the very mild effusion he noted on 
physical examination, and as was noted on the MRI, is consistent with chronic 
chondromalacia.  

 Dr. Failinger testified that he was not asked to perform a causation 
evaluation in this claim, he was asked to treat Claimant. Dr. Failinger opined Claimant’s 
presentation was consistent with chronic chondromalacia patella, or an exacerbation of 
chronic chondromalacia patella. Dr. Failinger clarified that an exacerbation could be a 
temporary flare in pain, particularly if Claimant was symptomatic prior to the alleged 
incidents.  

 Dr. Failinger testified that the surgery he offered Claimant does not have a 
high probability of success, and he is only providing it as an option because he has 
nothing else to offer. Dr. Failinger admitted it was difficult to recommend this surgery 
with any confidence. Dr. Failinger also admitted that because of Claimant’s diffuseness 
of symptoms on physical exam and the minimal findings he found on Claimant’s right 
knee MRI, he may actually be offering Claimant a surgery for a condition that Claimant 
does not have, or for a condition that does not require surgery.  

At hearing, Dr. Gonzales testified that in his opinion, Claimant’s right knee 
condition is chondromalacia of the patella, based upon his own exam findings, the 
findings documented by other providers, and Claimant’s right knee MRI. Dr. Gonzales 
opined Claimant does not have a meniscus tear or injury. Dr. Gonzales testified that 
most of his patients who have chondromalacia patella developed that condition from a 
combination of wear and tear over time, and participating in activities such as lunges, 
and squats. He admitted that chondromalacia patella can be caused by trauma, but it is 
usually from a direct blow to the knee, such as when a knee hits a dash board during a 
motor vehicle accident, or when a patient falls on his or her knee, or when the patient 
sustains a direct blow to the knee. None of these traumas occurred in this case.  

Dr. Gonzales is familiar with the WCRP Medical Treatment Guidelines, and in 
particular Exhibit 6, the section of the Medical Treatment Guidelines dealing with lower 
extremity injuries. Exhibit 6 has a section dealing specifically with patellofemoral pain 
syndrome, including patellofemoral chondromalacia. That section identifies potential 
occupation relationships as “[u]sually associated with contusion; repetitive patellar 
compression forces; shearing articular injuries associated with subluxation or dislocation 
of the patella, fractures, and/or infection.” Dr. Gonzales confirmed that none of the listed 
potential occupational relationships identified by the Medical Treatment Guidelines are 
consistent with the history he received, the history contained in the other provider’s 
records, or the MRI findings.  

Dr. Gonzales confirmed that Claimant’s history of having problems going up and 
down stairs due to his knees as described by *A and *D is consistent a symptomatic 
chondromalacia patella. He also confirmed that occasionally patients with chronic 
chondromalacia patella will have effusion, or fluid within the knee joint itself.  
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Dr. Gonzales opined that Claimant’s right knee condition when he examined 
Claimant in October 2011 is not related to the two work incidents. He explained that his 
opinion is based on his review of the records and the MRI that document that Claimant 
had a very small effusion of the knee. In order for Claimant’s chondromalacia to be 
traumatically induced, he would expect a subluxation or dislocation of the knee, neither 
of which is consistent with the MRI or records in this case. Dr. Gonzales agreed with Dr. 
Failinger that Claimant’s chondromalacia patella was likely preexisting.  

Dr. Gonzales further opined that Claimant’s two work incidents did not aggravate, 
or accelerate the chondromalacia disease process. With regard to Claimant’s June 24, 
2011 incident, Dr. Gonzales opined this type of incident (a hyperextension) usually 
doesn’t cause any sort of problem with the patella femoral joint. He further opined that a 
hyperextension would not cause any sort of patellofemoral problem, it would not cause 
the need for medical care for the patellofemoral joint, and it would not cause dysfunction 
related to the patellofemoral joint. Dr. Gonzales further opined that the June 27, 2011 
incident as described (hyperflexion) is inconsistent with causing, aggravating or 
accelerating chondromalacia patella. He also did not believe the medical evidence was 
consistent with an aggravation or acceleration of the patellofemoral chondromalacia 
disease process. These opinions are credible and persuasive.  

Dr. Gonzales confirmed that the chondroplasty procedure recommended by Dr. 
Failinger is not reasonable and necessary, given the MRI findings, and the physical 
exam findings. He indicated a chondroplasty is a procedure to smooth out roughened or 
cracked cartilage, and in this case, there is nothing to smooth out. Dr. Gonzales 
indicated that Dr. Failinger’s indication that he was offering Claimant a chondroplasty 
because he has nothing else to offer him is not a reasonable basis for recommending a 
chondroplasty in this case. This opinion of Dr. Gonzales is credible and persuasive.  

Dr. Gonzales testified that it was possible Claimant had a sprain as was provided 
as a differential diagnosis in the emergency department report. If Claimant did have 
either of the two incidents described by Claimant, it was reasonable to go to the 
emergency department at the time he did, and it would have been related to the two 
incidents. This opinion of Dr. Gonzales is credible and persuasive.  

On June 29, 2011, medical personnel at St. Anthony North placed Claimant on 
modified duty work restrictions, with instructions of no excessive standing, bending, or 
climbing. On July 8, 2011, Claimant’s authorized treating provider, Concentra Medical 
Centers, placed Claimant on modified duty, with instructions of no squatting and no 
kneeling. On July 15, 2011, Claimant was again placed on modified duty restrictions by 
Concentra, with instructions of no squatting, kneeling, or climbing stairs or ladders. On 
August 22, 2011 Claimant was restricted from squatting or kneeling. On August 23, 
2011, Concentra restricted Claimant from ladders and stairs. On August 29, August 31, 
and September 6, 2011, Thomas Robinson, PT, from Concentra, restricted Claimant 
from climbing stairs and ladders. On August 31, 2011 Claimant indicated that was 
unable to work with restrictions because Employer was unable to accommodate 
modified activity. *A, told Claimant not to return to work until his restrictions had been 
lifted. On September 20 and October 27, 2011, Richard Shouse, P.A., indicated work 
restrictions of no squatting or kneeling.  
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Claimant was disabled and unable to work after June 27, 2011 due to the sprain 
he sustained in the accidents at work.  

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of the respondents. Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. 
The ALJ’s factual findings concern only evidence and inferences found to be dispositive 
of the issues involved. The ALJ need not address every piece of evidence or every 
inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  

The Act distinguishes between the terms "accident" and "injury." The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence. Section 8-40-
201(1), supra. By contrast, an "injury" refers to the physical trauma caused by the 
accident. Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967). No benefits flow to the victim of an 
industrial accident unless the accident results in a compensable injury. A compensable 
industrial accident is one that results in an injury requiring medical treatment or causing 
disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  

The fact that a work-related incident may elicit an increase in a claimant’s pain 
level is not enough to establish a compensable aggravation or injury. Indeed, a series of 
decisions demonstrates the well accepted principal that the mere increase in pain or 
increase in symptoms associated with a prior injury does not compel the finding of a 
new injury or aggravation. See F.R.Orr Construction v. Rinta, 717 P.2d 965 
(Colo.App.1985); Barba v. REIJ School District, W.C. No. 3-038-941 (June 28, 1991); 
Hoffman v. Climax Molybdenum Company, W.C. No. 3-850-024 (December 14, 1989); 
Kish v. Burger King, W.C. No. 3-629-394 (October 20, 1989). Rather, to receive medical 
benefits the claimant must establish that the need for “additional medical treatment is 
proximately caused by the aggravation, and is not simply a direct and natural 
consequence of the pre-existing condition.” Witt, at 1(citing Merriman v. Indus. Comm., 
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210 P.2d 448, 450 (Colo. 1949); Rockwell International v. Turnbull, 802 P.2d 1182 
(Colo. App. 1990)).  

 
Claimant bears the burden of proof of showing that medical benefits are causally 

related to his work-related injury or condition. Ashburn v. La Plata School District 9R, 
W.C. No. 3-062-779 (ICAO May 4, 2007). Therefore, claimant is not entitled to medical 
care that is not causally related to her work-related injury or condition. Respondentsdo 
not “implicitly” admit for a disputed condition by paying for medical benefits. Hays v. 
Hyper Shoppes, W.C. No. 4-221-570 (ICAO April 13, 1999). The respondents remain 
free to contest the compensability of any particular treatment. Id 

Causation is not established unless claimant proves the need for treatment is a 
“natural and proximate consequence of the . . . industrial injury, without any contribution 
from a separate, causative factor.” Valdez v. United Parcel Serv., 728 P.2d 340 
(Colo.App. 1986); Standard Metals Corp. v. Ball, 474 P.2d 622 (Colo.App. 1970); Vega 
v. City of Colorado Springs, W.C. No. 3-986-865; 4-226-005 (ICAO, March 8, 2000). 
The failure to establish a causal connection between the injury and the employment is 
fatal to a claim to a claim for compensation. Kinninger v. Industrial Claims Appeal 
Office, 759 P.2d 766 (Colo. App. 1988). 

 Claimant has established by a preponderance of the evidence that he sustained 
injuries in the accidents of June 24, 2011 and June 27, 2011. The accidents resulted in 
a right knee strain. As a result of those accidents, Claimant required medical treatment 
at emergency room at St. Anthony’s North and from Concentra. The treatment Claimant 
received for his right knee strain at the emergency room at St. Anthony’s North and from 
Concentra was reasonably needed to cure and relieve Claimant from the effects of his 
compensable injuries. Section 8-42-101(1), C.R.S. Insurer is liable for the costs of such 
care, in amounts not to exceed the Division of Workers’ Compensation fee schedule. 
Section 8-42-101(3), C.R.S.  

Claimant suffers from patellofemoral chomdromalacia of the right knee. This 
condition pre-existed the compensable injuries. Claimant has failed to establish by a 
preponderance of the evidence that his compensable accidents caused the 
patellofemoral chomdromalacia. Claimant has failed to establish that the compensable 
accidents aggravated his patellofemoral chomdromalacia or accelerated his need for 
treatment for the patellofemoral chomdromalacia. The treatment Claimant received or 
that has been recommended for the patellofemoral chomdromalacia is not related to the 
compensable injuries. Insurer is not liable for the costs of the treatment for the 
patellofemoral chomdromalacia. 

 
Claimant has established by a preponderance of the evidence that he last 

worked on June 27, 2011, and that he was unable to work as a result of his 
compensable knee strain beginning on June 28, 2011. Claimant was temporarily and 
totally disabled commencing on June 28, 2011. Insurer is liable for temporary total 
disability benefits commencing June 28, 2011, payable at the rate of two-thirds of 
Claimant’s average weekly wage. Section 8-42-105(1), C.R.S. Benefits continue until 
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terminated pursuant to law. Insurer has not shown that benefits should be terminated 
under Sections 8-42-105(3)(b), (c), or (d), C.R.S.  

ORDER 

 It is therefore ordered that: 
The claim is compensable. 
Insurer is liable for the costs of the medical care Claimant received to cure and 

relieve him from the effects of the right knee strain.  
Insurer is not liable for the costs of any medical care Claimant may receive to 

cure and relieve him from the effects of the patellofemoral chomdromalacia.  
Insurer is liable for temporary total disability benefits commencing June 28, 2011, 

and continuing until terminated pursuant to law.  
Average weekly wage, the temporary total disability rate, the termination date of 

temporary disability benefits, MMI, permanent disability benefits, and other issues not 
determined by this order are reserved.  

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 3, 2012 
 
Bruce C Friend, ALJ  
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

W.C. No. 4-870-495-01 

 
 At the conclusion of the hearing, the ALJ ruled from the bench and 

referred preparation of a proposed decision to counsel for the Respondents, giving  
Claimant’s counsel 3 working days after receipt thereof to file electronic objections as to 
form.  The proposed decision was filed, electronically, on March 29, 2012.  No timely 
objections were filed.  After a consideration of the proposed decision, the ALJ has 
modified it and hereby issues the following decision.  
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ISSUES 
  
 The issues to be determined by this decision concern compensability; and, if 

compensable, medical benefits, average weekly wage, temporary disability benefits and 
offsets.  

 

FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
Credibility 

 
 1. According to the Claimant, on September 22, 2011, he injured his 

low back while lifting a case of Bondo weighing 30-65 lbs.  He initially testified that he 
reported the incident four days after it happened. 

 
 2.  An injury report signed by the Claimant on September 28, 2011, 

however, states that an injury occurred on September 26, 2011. 
 
 3. The Claimant’s November 21, 2011 Workers’ Claim for 

Compensation states that the date of injury was September 25, 2011, at 9:00 AM. 
 
 4. The October 3, 2011 Employer’s First Report of Injury lists a date of 

injury of September 29, 2011 at 12:00 noon.  The report states that the Employer was 
notified of the injury on October 3, 2011. 

 
 5. The ALJ finds that the Claimant failed to provide a credible 

explanation of the above discrepancies.  He did not adequately explain why on 
September 28, 2011, he alleged the injury occurred on September 26, 2011.  He did not 
adequately explain why he testified at hearing that he reported the injury four days after 
it happened, but stated in discovery responses that he reported it within fifteen minutes 
of the incident.  The ALJ finds that this lack of explanation significantly detracts from the 
Claimant’s credibility. 
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 6. According to the Claimant, his prior back claim in the 1980’s 
resolved without any significant ongoing problem.  He did not adequately explain how, if 
that were so, why he settled that claim for $52,000 and why the records from the 
Division of Workers’ Compensation suggest that he received Social Security Disability 
Benefits.  The ALJ infers and finds that $52,000 in 1980s dollars is a significant amount 
for which to settle a claim.  The ALJ further infers and finds that the Claimant’s sketchy 
memory on these facts very significantly detracts from his credibility. 

 
 7. The Claimant had pain medication in his possession before the 

alleged work injury herein.  He indicated that he had been given the pain medication by 
a dentist.   

 
 
 8. The Claimant told his medical providers that he had taken a 

"muscle relaxant" immediately after the work injury and before seeking formal treatment. 
He admitted that he had taken both a pain medication and muscle relaxant before 
receiving treatment for the alleged injury.  He stated that he may have had the muscle 
relaxant as a leftover item from his prior back injury more than twenty years ago.  He 
had no adequate explanation why he would still have a muscle relaxant if he has not 
had back pain for nearly 20 years and his back condition resolved completely without 
any treatment.   The Claimant stated that he had moved around quite a bit over the 
years.  Coupled with this fact, the ALJ infers and finds that the Claimant’s explanation 
regarding the 20-year old pain medication stretches credulity beyond the maximum for a 
reasonably prudent observer. 

 
Medical 

 

 9. An MRI (magnetic resonance imaging) on November 4, 2011 
showed no central spinal canal stenoisis, minor L4-5 facet arthrosis and a shallow 
broad-based disc bulge; mild right L5-S1 neural foraminal narrowing, shallow right 
lateral/foraminal disc bulge, and additional minor disc bulges.  The MRI did not show 
any significant disc injury to explain the Claimant's reported symptoms.   

 
 10. On November 14, 2011, John Sacha, M.D., performed an 

evaluation.  He noted that the Claimant complained of numbness and tingling in both 
fingers as well as thoracic pain.  Dr. Sacha stated those complaints would not be work 
related or primary areas of pathology.  Dr. Sacha noted Waddells testing 2/5 were 
positive, thus, compromising the genuiness of the Claimant’s complaints. 

 
 11.  Mark Paz, M.D., performed an independent medical evaluation 

(IME) on February 26, 2012, at the Respondents’ request.   The Claimant told Dr. Paz 
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that the injury occurred on September 22, 2011, and that he [the Claimant] had reported 
the injury on a Thursday one week after the incident occurred.  The Claimant told Dr. 
Paz that the weekend after the work injury he [the Claimant] had taken leftover 
prescription medication from a prior injury.  The Claimant alleged right shoulder, upper 
back, mid back, low back, and right lower extremity symptoms, all of which he related to 
the incident at work. The Claimant admitted that prior to the work incident, his low back 
hurt “real bad” during cold weather. Dr. Paz was of the opinion that the Claimant’s 
multilevel degenerative disc disease and degenerative joint disease were not causally 
related to the work injury and they were chronic.  Dr. Paz further stated the opinion 
that the Claimant’s clinical course was not consistent with an aggravation of his pre-
existing conditions. Dr. Paz noted that the Claimant’s findings on examination were not 
consistent with the pathology on MRI.  Dr. Paz was of the opinion that the Claimant’s 
neck, right shoulder, bilateral hand, upper back, and mid back symptoms lacked a 
diagnosis and were not work related.  The ALJ finds Dr. Paz’s causal opinions highly 
persuasive and credible, against a backdrop of the Claimant’s inconsistent testimony 
and exaggerated symptoms. 

 
 12. The ALJ finds that the Claimant’s testimony regarding the alleged 

injury is not credible.  In addition, the ALJ finds that the opinions of Dr. Paz on causality 
are dispositive, and the ALJ finds that the Claimant did not suffer a compensable work-
related injury in September 2011, as alleged. 

 
Ultimate Finding 

 

 13. The ALJ finds that the Claimant has failed to prove, by a 
preponderance of the evidence that he suffered an injury, or a compensable 
aggravation or acceleration of a preexisting condition,  arising out of and in the course 
of his employment with Employer.  The Claimant is not a reliable or credible historian.  
As found, the Claimant has not provided a credible, consistent account of the date and 
time of injury, report of injury, prior medical history, and medication use. Dr. Paz’s 
opinion that the Claimant’s present condition is not attributable to a work-related injury is 
high persuasive, credible and dispositive.  

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
Credibility 
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 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 
P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 
(9th Cir. 1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. 
Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be 
assigned evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning 
credibility determinations that apply to lay witnesses apply to expert witnesses as well.  
See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant’s version of events surrounding a work-related injury is not credible, 
justifying a plausible inference and finding that a work injury never happened.  As 
further found, Dr. Paz’s opinion on lack of a work-related causal connection to the 
Claimant’s present condition was highly persuasive, credible, and dispositive. 

 
Compensability 

 

b. A compensable injury is one that arises out of and in the course of 
employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of causation. If an 
industrial injury aggravates or accelerates a preexisting condition, the resulting disability 
and need for treatment is a compensable consequence of the industrial injury. Thus, a 
claimant's personal susceptibility or predisposition to injury does not disqualify the 
claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).  An injured worker has a compensable new injury if the employment-related 
activities aggravate, accelerate, or combine with the pre-existing condition to cause a 
need for medical treatment or produce the disability for which benefits are sought. § 8-
41-301(1) (c), C.R.S. See Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 
448 (1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health 
Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see § 
8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim 
Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 
(ICAO, April 7, 1998).  As found, the Claimant did not suffer a compensable injury or a 
compensable aggravation or acceleration of a preexisting condition at work. 
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Burden of Proof 

 

c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant failed to sustain his burden of proof with respect to compensability. 

 
ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 Any and all claims for workers’ compensation benefits are hereby denied 

and dismissed. 
 DATED this______day of April 2012. 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-846-233-02 

ISSUES 

 The issues determined herein are permanent partial disability (“PPD”) 
benefits and disfigurement benefits. 

FINDINGS OF FACT 

On September 1, 2010, claimant suffered an admitted work injury to her right 
shoulder when she was struck on the shoulder and upper back by two boxes of frozen 
product.  She was examined at Memorial Hospital emergency room and diagnosed with 
a contusion or sprain. 
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On September 3, 2010, Physician’s Assistant Mullen examined claimant and 
diagnosed contusion of the right shoulder.  He obtained x-rays and prescribed 
medications and physical therapy. 

An October 26, 2010, magnetic resonance image (“MRI”) showed tendinopathy, 
a chondral defect in the glenoid, and a type III acromion. 

PA Mullen referred claimant for an orthopedic surgery evaluation.  On December 
8, 2010, Dr. Stockelman examined claimant and diagnosed subacromial bursitis.  He 
prescribed a Medrol Dosepak, which claimant was unable to complete due to 
gastrointestinal problems.  Dr. Stockelman then recommended surgery and Dr. 
Schwender took over primary care for claimant. 

On January 25, 2011, Dr. Stockelman performed arthroscopic surgery on the 
right shoulder to accomplish a subacromial decompression. 

Dr. Stockelman then referred claimant for post-operative physical therapy, which 
initially helped reduce claimant’s right shoulder pain. 

On February 9, 2011, Dr. Schwender reexamined claimant, who reported 
decreased pain and increased range of motion in the right shoulder.  On March 2, 2011, 
Dr. Schwender reexamined claimant, who reported pain only at the arthroscopic surgery 
portal sites.  He released claimant to return to full duty work and instructed her to 
continue with physical therapy and with Norco as pain medication. 

On March 23, 2011, PA Allen with Dr. Stockelman’s office reexamined claimant, 
who reported that she had suffered a pop and increased pain in physical therapy.  PA 
Allen diagnosed an exacerbation of bursitis and instructed claimant to rest. 

On April 1, 2011, Dr. Stockelman reexamined claimant, who reported pain over 
the surgery site.  Dr. Stockelman thought that the pain was consistent with painful scar 
formation.  He instructed claimant to resume physical therapy. 

On April 4, 2011, Dr. Schwender reexamined claimant, who reported the pop and 
pain in physical therapy two weeks earlier.  He instructed claimant to resume physical 
therapy. 

On April 29, 2011, PA Allen reexamined claimant, who reported anterior 
incisional pain, which PA Allen thought would heal with time.  He instructed claimant to 
continue physical therapy. 

On May 2, 2011, Dr. Schwender reexamined claimant and again instructed her to 
continue physical therapy and her Norco medication. 

On June 1, 2011, claimant reported to Dr. Schwender that she suffered pain and 
numbness from the right shoulder down the right arm.  Dr. Schwender noted that 
claimant had minimal crepitus in the right shoulder.  Dr. Schwender determined that 
claimant was at maximum medical improvement (“MMI”) and could work without 
restrictions.  He prescribed Tramadol for ongoing pain medication. 

On June 5, 2011, Dr. Schwender determined that claimant suffered 4% 
impairment of the upper extremity for loss of range of motion of the right shoulder 
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combined with 3% for crepitus in the right shoulder.  He determined a total of 7% 
impairment of the upper extremity, which converted to 4% whole person.   

On September 22, 2011, Dr. Higginbotham performed a Division Independent 
Medical Examination (“DIME”).  Claimant reported pain in her right shoulder and lateral 
arm, right upper scapulothoracic area, and right side of her neck.  Dr. Higginbotham 
determined that MMI was June 6, 2011.  He determined 8% impairment of the upper 
extremity due to loss of right shoulder range of motion combined with 6% for crepitus in 
the right shoulder.  He determined a total impairment of 14% of the upper extremity, 
which converted to 8% whole person.  He recommended one year of Tramadol 
prescriptions for pain control. 

On November 4, 2011, respondent filed a final admission of liability for PPD 
benefits based upon 14% impairment of the arm at the shoulder.  Respondent also 
admitted liability for post-MMI medical benefits. 

In November 2011, claimant returned to work as a customer service 
representative for ACS. 

On February 4, 2012, Dr. Schwender reexamined claimant, who reported the 
onset of pain and numbness in her right hand three weeks earlier.  Dr. Schwender 
diagnosed right brachial plexus injury, which was possibly related to the admitted right 
shoulder injury or possibly related to claimant’s new job for a different employer.  He 
concluded that claimant was still at MMI and had no work restrictions.  He referred 
claimant to Dr. Leppard for electromyography (“EMG”). 

In 2009, claimant had previous symptoms with pain and numbness in her hand 
and pain in her neck.  A cervical spine MRI was negative for any disc herniation.  EMG 
testing was also normal. 

Dr. Higginbotham and Dr. Schwender both testified by deposition consistently 
with their reports.  Dr. Higginbotham explained that the “arm” ends at the glenohumeral 
joint and that the acromion was proximal to the glenohumeral joint.  He agreed that 
most of claimant’s symptoms were in the glenohumeral joint, the lateral arm, and the 
scapular area.  He suspected that the crepitus was in the coracoacromial area where 
the ligament was excised.   

Dr. Schwender thought that the crepitus was in the glenohumeral joint and in the 
subacromial space just above the head of the humerus.  He explained that the crepitus 
was due to roughness in the movement of tissue over tissue where the humeral head 
contacted the glenoid fossa.  He agreed that claimant’s functional impairment was in the 
actual “shoulder joint” (glenohumeral joint).   

Claimant has proven by a preponderance of the evidence that she suffered a 
functional impairment not expressed on the schedule of disabilities.  Claimant’s 
functional impairment is in the actual glenohumeral joint and in the subacromial space, 
proximal to the arm, which ends at the humeral head.  Claimant’s functional impairment 
due to this work injury is not in her cervical spine, but is in the actual shoulder joint.  
Indeed, claimant’s impairment ratings were due to crepitus in the joint itself, combined 
with loss of range of motion of the entire shoulder region, not limited just to the “arm.” 

Claimant suffered 8% whole person impairment due to the work injury. 
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Claimant has a serious and permanent bodily disfigurement normally exposed to 
public view, described as three dark arthroscopic surgery scars on the right shoulder. 

CONCLUSIONS OF LAW 

Section 8-42-107, C.R.S., sets forth two different methods of compensating 
medical impairment.  Subsection (2) provides a schedule of disabilities and Subsection 
(8) provides a DIME process for whole person ratings.  The threshold issue is 
application of the schedule and this is a determination of fact based upon a 
preponderance of the evidence.  The application of the schedule depends upon the 
“situs of the functional impairment” rather than just the situs of the original work injury.  
Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); 
Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  The 
heightened burden of proof in Subsection (8) applies only if the threshold determination 
is made that the impairment is not limited to the schedule.  Then, and only then, does 
either party face a clear and convincing evidence burden to overcome the rating of the 
DIME.  Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
As found, claimant has proven by a preponderance of the evidence that she suffered 
functional impairment not expressed on the schedule of disabilities.  Consequently, 
claimant is entitled to PPD benefits based upon a whole person impairment rating.  
Neither party challenged the rating of the DIME.  Consequently, claimant is entitled to a 
PPD award based upon 8% whole person impairment. 

 
Section 8-42-108, C.R.S., provides for an award for serious and permanent 

bodily disfigurement normally exposed to public view.  As found, claimant suffered a 
serious and permanent bodily disfigurement normally exposed to public view.  
Considering the size, location, and general appearance of the disfigurement, the Judge 
determines that claimant is entitled to an award of $1,000 in one lump sum. 

 
ORDER 

 It is therefore ordered that: 
Respondent shall pay to claimant $1,000 in one lump sum for bodily 

disfigurement benefits. 
Respondent shall pay to claimant PPD benefits based upon 8% whole person 

impairment.  Respondent is entitled to credit for all previous payments of PPD benefits 
to claimant for this claim. 

Respondent shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
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you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 4, 2012    
Martin D. Stuber 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-862-309-02 

ISSUES 

 The issues for determination are: 
Compensability; and  
Liability for the surgery that has been recommended.  
FINDINGS OF FACT 

A. Compensability: 
 
Claimant has been employed as an industrial pipe fitter for Employer for five 

years. Claimant has been involved in heavy construction for over fifteen years. His work 
involved heavy manual labor and repeat heavy lifting.  

 
Prior to June 2011, Claimant suffered from occasional aches in his right wrist. 

Claimant associated the occasional ache with changes in the weather. Claimant never 
sought medical attention for his right wrist prior June 2011. He presumed that the 
symptoms were related to one of the wide variety of untreated injuries he suffered 
playing semi-professional rugby and also due to his family history of arthritis.  

 
Claimant never had to accommodate the occasional ache in his wrist in the 

workplace. The prior condition of his wrist never limited his ability to do heavy manual 
labor as an industrial pipe fitter.  

 
On June 4, 2011 Claimant was working for Employer at its mine installing 

industrial pipe. Claimant was suspended from a scaffold twenty feet off the ground. He 
was secured by a safety harness and he held on to the scaffold with his left hand. With 
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his right hand, Claimant manipulated an eighty-foot carbon steel pipe, twenty inches in 
diameter and weighing about seventy-eight pounds per foot. Claimant manipulated a 
chain-fall, which is a block and tackle type device that lifted and held the industrial pipe. 
The chain-fall weighed 135 pounds.  

 
The chain fall slipped four feet until Claimant was able to catch it with his right 

hand. Catching the heavy chain fall forced Claimant’s right wrist into hyperextension, 
causing him immediate pain.  

 
Claimant immediately noticed an indentation in the pad of his right thumb and 

also that his hand was hot and sweaty. The jerk involved in catching the chain fall 
caused a sharp pain, which later turned into a “dull achy pain” on the palm of his hand. 
After securing the pipe and descending from the scaffolding, Claimant reported the 
injury to his supervisor.  

 
Two days later, Claimant was examined at St. Vincent Hospital. Claimant 

complained of right hand swelling. Positive swelling and a slight ecchymosis was noted. 
Claimant was diagnosed with a "strain/contusion of the right hand" and told to follow up 
with a physician in three days if the pain persisted.  

 
Claimant sought medical care again at Saint Vincent Hospital on June 8, 2011. 

Claimant was worried about an apparent deformity in the palm of his hand and 
ultimately diagnosed with "right thumb pain." 

 
B: Liability For the Recommended Surgery 
 
On July 12, 2011, Claimant was examined by hand orthopedist, Randall Viola, 

M.D. On physical exam, Dr. Viola noted “he is markedly tender over the STT joint. He is 
also markedly tender over the radioscaphoid joint.” Dr. Viola’s interpretation of the 
radiographs was that they “demonstrate a slack [SLAC] wrist, malunion of the scaphoid 
and moderate to advanced degenerative arthritis of the STT joint.” Dr. Viola 
recommended that Claimant undergo a surgical procedure to repair the joint.  

 
An MRI Scan taken of Claimant’s right wrist on July 20, 2011 showed “chronic 

tearing through the dorsal fibers scapholunate ligament with widening of the SL interval 
and dorsal tilt of the lunate.” 

 
Claimant was examined by Sean Griggs, M.D. on August 2, 2011. Dr. Griggs 

noted the Claimant’s prior medical history, including that, “patient denies any significant 
pain in the right wrist prior to June of 2011. Again, he’s been doing heavy activities all 
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his adult life. He does have a history of previous scaphoid fracture, which he states 
occurred when he played professional rugby. This healed without significant problems 
per the patient’s history.” Upon review of the x-rays, Dr. Griggs noted “he has some 
arthritic changes consistent with probable scapholunate ligament advanced collapsed 
disease. He has widening of the scapholunate interval. His MRI shows scapholunate 
ligament tear with arthritic changes at the STT joint.” Dr. Griggs diagnoses was “acute 
on chronic injury to the right wrist. Patient was told that he has pre-existing arthritis of 
the right wrist. He was told that he has evidence of scapholunate advanced collapsed 
disease. His joint surfaces of the proximal pole of the scaphoid and radial compartment 
as well as lunate and radial compartment look to be healthy. He has along the radial 
styloid what is atypical for scapholunate advanced disease but is more likely limited to 
callus formation at his previous scaphoid fracture site.” Dr. Griggs concluded, “the fact 
that he has aggravated this pre-existing condition at work seems to be reasonable given 
the fact that he works at a heavy activity level for quite some time before having any 
complaints of wrist pain.” Dr. Griggs stated, “I believe the patient has aggravated a pre-
existing condition while at work. I think unfortunately to treat this he will require surgical 
intervention. This would be related to his work activities.”  

 
Claimant was examined by Thomas G. Mordick II, M.D. on September 20, 2011. 

Dr. Mordick opined that the Claimant presented with “right wrist pain secondary to 
chronic scapholunate instability exacerbated by work.” Dr. Mordick continued, “it is 
typical at some point for arthritic changes following a scapholunate injury to become 
persistent.” Dr. Mordick stated that Claimant’s pain, instability, and other symptoms 
presented are the natural consequence of “a chronic SLAC wrist with loss of cartilage in 
the radial scaphoid facet as well as in the STT area.”  

 
Dr. Mordick testified at a post hearing deposition that the MRI showed that the 

ligament tear is chronic instead of acute. The MRI scan is consistent with a chronic 
longstanding tear of the scapholunate ligament. The scapholunate ligament is a 
ligament that goes between the scaphoid bone in the wrist and the lunate bone in the 
wrist. The MRI showed that there is already severe arthritis of the radial scaphoid 
articulation and for that to be the case, it has to be a longstanding tear that has 
progressed to arthritic changes. The ligament tear could not have been caused by the 
June 2011 accident because it usually takes years for a scapholunate ligament injury to 
develop arthritic changes and progress to what is referred to as a SLAC wrist, which is 
Scapholunate Advanced Collapse. The MRI report does not document any acute 
injuries. Dr. Mordick testified that Caimant indicated to him that he has been having 
symptoms in his right wrist for six or seven years. Dr. Mordick agreed with Dr. Griggs’ 
statement, “The natural history of this problem is for bouts of arthritis to develop and 
subsequent pain.” Therefore, Dr. Mordick stated that Claimant condition is clearly 
something that’s been ongoing and a progressive problem and not an exacerbation or 
aggravation from a work injury. This is just a continuation of Claimant’s arthritic 
problems. Dr. Mordick testified that his analysis would not change if he accepted the 
view that Claimant had a large amount of weight jerk his wrist. It is Dr. Mordick’s opinion 
that Claimant’s underlying condition was a SLAC wrist which required surgical treatment 
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before the chain fell on his wrist. Dr. Mordick opined that Claimant would have required 
this surgery one way or the other due to the long standing ligament tear and severe 
arthritis. This was the natural course for the underlying ligament tear and arthritis.  

 
Dr. Viola reviewed Dr. Mordick’s deposition and issued a report on March 15, 

2012. Dr. Viola stated that, “I think that there is a possibility that [Claimant] had a 
scaphoid fracture in the past and has a slight malunion.” He stated that, “it is possible 
that [Claimant] had a radioscaphoid arthritis due to a previous injury of the scaphoid or 
due to a previous traumatic injury and had no scapholunate ligament tear.” Dr. Viola 
stated that this is “an alternative explanation to that set forth by Dr. Mordick. Dr. Viola 
stated, “In summary there is no way to know exactly what happened to [Claimant’s] 
wrist at this time. There are other plausible explanations other than simply a [SLAC] 
wrist.” 

 
Dr. Viola does give a plausible explanation as to how Claimant’s need for surgery 

may be related to the compensable injury. However, he does not state this opinion to a 
reasonable decree of medical probability. The opinions of Dr. Viola are not persuasive.  

 
Dr. Mordick’s opinion that Claimant’s need for surgery is the result of his 

underlying ligament tear and arthritis, and that Claimant would need the surgery even if 
he had not had accident in June 2011 is credible and persuasive. It is found that the 
compensable accident did not cause his need for surgery, did not aggravate his 
condition, and did no accelerate the need for treatment.  

 
CONCLUSIONS OF LAW 

A.  Compensability: 
 
A compensable injury is one that arises out of and in the course of employment. 

§ 8-41-301(1)(b), C.R.S. The "arising out of" test is one of causation. If an industrial 
injury aggravates a preexisting condition or accelerates the need for treatment, the 
resulting disability and need for treatment is a compensable consequence of the 
industrial injury. Thus, a claimant's personal susceptibility or predisposition to injury 
does not disqualify the claimant from receiving benefits. H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990). Duncan v. Industrial Claims Appeals Office, 107 P.3d. 
999 (Colo. App. 2004). 

  
An injured worker has a compensable injury if the employment-related activities 

aggravate, accelerate, or combine with the pre-existing condition to cause a need for 
medical treatment or produce the disability for which benefits are sought. § 8-41-301(1) 
(c), C.R.S. See, Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 448 
(1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health Laboratories 
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v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Also see § 8-41-
301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals 
Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 
7, 1998). 

 
Claimant’s testimony that he was in an accident on June 4, 2011 is credible and 

persuasive. Claimant felt immediate pain. He sought treatment at an emergency room 
two days later. At Saint Vincent Hospital, it was noted that he had swelling and a slight 
ecchymosis of the right hand. The treatment he received at Saint Vincent Hospital on 
June 6 and June 8, 2012, was reasonably needed to treat Claimant from the effects of 
the compensable accident and to work up a diagnosis and treatment plan. The accident 
resulted in the need for medical treatment. The claim is compensable.  

 
Liability For the Recommended Surgery: 
 

Insurer is liable for medical care that is reasonably needed to cure and relieve an 
injured worker from the effects of a compensable injury. Section 8-42-101(1), C.R.S.  

 
Surgery to Claimant right wrist has been recommended. However, the evidence 

shows that the surgery would be needed even if Claimant had not been injured in the 
compensable accident. Claimant has failed to establish by a preponderance of the 
evidence that the recommended surgery is to cure or relieve from the effects of any 
injury sustained in the compensable accident. Insurer is not liable for the costs of the 
surgery.  

 

ORDER 

 It is therefore ordered that: 
The claim is compensable;  
Insurer is not liable for the costs of the recommended surgery; 
All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
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procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 5, 2012 
 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-862-412 

ISSUE 

 Whether Claimant has established by a preponderance of the evidence 
that his need for a total right knee arthroplasty is causally related to his July 15, 2011 
industrial injury. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as an All-purpose Clerk on the night 
crew.  On July 15, 2011, while pushing a U-boat out of the way so that he could re-stock 
items on the sales floor, Claimant experienced a “pop” and sharp pain in his right knee.  
He reported the injury to Employer when he returned to work on the following Monday 
July 18, 2011. 

 2. On July 25, 2011 Claimant underwent an MRI of his right knee.  
The MRI revealed a horizontal oblique tear of the medial meniscus.  The MRI also 
reflected moderate to severe degenerative changes within the medial and 
patellofemoral compartments.  Claimant was subsequently referred to Authorized 
Treating Physician (ATP) John S. Woodward, M.D. for an evaluation. 

 3. On August 5, 2011 Claimant visited Dr. Woodward for an 
examination.  He reported that he “ha[d] never had trouble with his right knee.  His right 
knee has been functioning fine.”  After reviewing the July 25, 2011 MRI an examining 
Claimant, Dr. Woodward diagnosed Claimant with right knee pain caused by a 
“symptomatic meniscus tear.”  He recommended surgical intervention. 

4. On August 23, 2011 Dr. Woodward performed a right knee arthroscopy, 
medial and lateral meniscectomy and chondroplasty of the patellofemoral joint and 
medial femoral condyle.  Under the “Indications” section of Dr. Woodward’s operative 
report he noted that Claimant’s “knee had been functioning fine prior to his injury.”  The 
operative report also specified that Claimant had Grade II and III changes underneath 
the patella but Grade IV changes geographically distributed in other areas of his right 
knee. 
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 5. On August 31, 2011 Respondent filed an Amended General 
Admission of Liability (GAL).  The GAL acknowledged that on July 15, 2011 Claimant 
suffered a right knee injury during the course and scope of his employment with 
Employer. 

 6. The August 23, 2011 procedure failed to improve Claimant’s 
condition.  Claimant reported that his right knee pain had worsened and he could hardly 
walk.  On October 21, 2011 Dr. Woodward diagnosed “right knee endstage progressive 
posttraumatic arthritis.”  He remarked that Claimant exhibited arthroscopic and 
radiographic evidence of grade IV changes.  Dr. Woodward commented that Claimant 
had exhausted conservative treatment options.  He thus recommended a total right 
knee replacement and noted that the “meniscectomy and the ensuing progression of 
disease is certainly work related.” 

 7. Scott J. Primack, D.O. conducted a records review and testified 
through an evidentiary deposition in this matter on February 24, 2012.  During his 
deposition Dr. Primack explained that the chondroplasty portion of the August 23, 2011 
surgery was not related to Claimant’s industrial injury but was related to his underlying, 
degenerative right knee condition.  He remarked that Claimant required surgery on 
August 23, 2011 because he had torn his meniscus on July 15, 2011.  Dr. Woodward 
simply performed the arthroscopy because he was already inside Claimant’s knee. 

 8. Dr. Primack commented that Claimant’s July 25, 2011 MRI 
reflected “end stage” or “bone on bone” osteoarthritis of the right knee.  He remarked 
that Claimant’s right knee condition was long-standing and developed over a number of 
years.  Dr. Primack summarized that it would be “highly unusual” for a person with 
Grade IV degenerative changes of the knee to be asymptomatic. 

 9.  *E testified that he works for Employer as a Grocery Manager.  He 
observed Claimant working several hours each night.  *E explained that Claimant 
limped on his right leg and the limp became more pronounced near the end of 
Claimant’s shift.  In contrast, _ and _ testified that they worked with Claimant on several 
nights each week and never noticed him limping.  However, *E’s account is more 
credible because he noted that he had undergone a right total knee replacement in 
January 2011 and spoke with Claimant about their knee conditions.  *E also completed 
a written statement on July 19, 2011 in which he stated that on July 15, 2011 Claimant 
was “walking with a limp like he always does.” 

10. Dr. Primack testified that when applying the Modified Bradford-Hill Risk 
Assessment Method utilized by the Level II Accreditation Course, Claimant’s need for a 
total knee arthroplasty is not causally related to his industrial injury.  The Modified 
Bradford-Hill Risk Assessment Method is a much more appropriate method for 
analyzing the issue of whether the need for the total knee replacement was caused by 
the injury because it assesses far more factors than a claimant’s pain levels before and 
after the injury.  Dr. Primack summarized that Claimant’s industrial injury was not the 
type of incident that could cause, aggravate or accelerate his degenerative osteoarthritis 
and require a total knee replacement: 

So in [Claimant’s] knee, he already has an endstage medial femoral condyle.  
And he has a Grade 2 fissure on the lateral tibia.  And so he already has significant 
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problems in his knee.  And so it has to be a major injury with bony or musculoskeletal 
components involved to cause that to   accelerate, intensify, or aggravate for the knee 
replacement.  And, certainly, there is no way there is a cause and effect.  I mean, what 
he did in his job certainly could not have caused that Grade 4 chondromalacia.  You can 
just throw that out.  That is a long-standing change. 

Dr. Primack specified that there was a less than 50% probability that the July 15, 
2011 injury caused, aggravated or accelerated the need for a total knee replacement.  
He commented that “[i]t's more likely that he had Grade 4 bone-on-bone changes 
independent of pushing or pulling a skid, because there is really no significant 
mechanism that would intensify or accelerate his condition, not something that you 
already see arthroscopically four weeks out.” 

 11. Dr. Primack explained that the medical records regarding 
Claimant’s left knee condition were helpful in developing a causation analysis regarding 
Claimant’s right knee.  Claimant had previously undergone a left unicompartmental 
knee arthroplasty.  He did not suffer an injury that caused the need for the procedure.  
The left unicompartmental knee arthroplasty did not alleviate Claimant’s pain and his 
knee condition continued to deteriorate.  Claimant thus underwent a left total knee 
arthroplasty in 2006.  Dr. Primack concluded that the disease process in Claimant’s left 
knee mirrored the disease process in Claimant’s right knee.  Therefore, Claimant’s need 
for a total right knee arthroplasty is independent of the July 15, 2011 industrial incident. 

 12. Claimant testified that prior to the July 15, 2011 incident he had no 
problems with his right knee.  However, Claimant remarked that he had been a patient 
of Summit Family Medicine for approximately 30 years until he lost his health insurance 
in July 2009.  An April 26, 2004 medical record of Summit Family Medicine reflects that 
Claimant complained of “chronic bilateral knee pain” and “describe[d] a long history of 
trauma and overuse to bilateral knees.”  Thus, the record reflects that Claimant suffered 
long-standing problems with his right knee prior to the industrial injury. 

 13. Claimant has failed to establish that it is more probably true than 
not that his need for a total right knee arthroplasty is causally related to his July 15, 
2011 industrial injury.  Initially, Claimant suffered a torn meniscus on July 15, 2011.  Dr. 
Woodward’s August 23, 2011 surgery on Claimant not only included the meniscus 
repair, but also a chondroplasty of the patellofemoral joint and medial femoral condyle.  
Dr. Primack explained that the chondroplasty portion of the August 23, 2011 surgery 
was not related to Claimant’s industrial injury but was related to his underlying, 
degenerative right knee condition.  Dr. Primack commented that Claimant’s July 25, 
2011 MRI reflected “end stage” or “bone on bone” osteoarthritis of the right knee.  He 
remarked that the condition of Claimant’s right knee was long-standing and developed 
over a number of years.  The medical records also suggest that Claimant suffered long-
standing right knee problems prior to his industrial injury.  Moreover, Claimant’s 
coworker *E’s testimony suggests that Claimant suffered from a pre-existing right knee 
condition.  *E testified that he had undergone a right total knee replacement in January 
2011 and spoke with Claimant about their knee conditions.  He also completed a written 
statement on July 19, 2011 in which he stated that on July 15, 2011 Claimant was 
“walking with a limp like he always does.” 
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14. Dr. Primack testified that the July 15, 2011 incident was not the type of 
event that could cause, aggravate or accelerate his degenerative osteoarthritis and 
require a total knee replacement.  In applying the Modified Bradford-Hill Risk 
Assessment Method, Dr. Primack concluded that there was a less than 50% probability 
that the July 15, 2011 mechanism of injury caused, aggravated or accelerated the need 
for a total knee replacement.  In contrast, Dr. Woodward determined that the 
progression of Claimant’s degenerative right knee condition was related to the July 15, 
2011 incident and caused the need for a total knee replacement.  However, Dr. 
Woodward recognized that Claimant suffered from right knee end stage arthritis.  As Dr. 
Primack noted, degenerative arthritis develops over a number of years.  Notably, Dr. 
Primack concluded that the disease process in Claimant’s left knee that warranted a 
total replacement in 2006 mirrored the disease process in Claimant’s right knee.  
Therefore, Claimant’s need for a total right knee arthroplasty is independent of the July 
15, 2011 industrial incident.  Accordingly, Claimant’s work-related injury did not cause, 
aggravate or accelerate his need for a total right knee arthroplasty.   

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
A preexisting condition or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the preexisting condition to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 
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P.3d 999, 1001 (Colo. App. 2004).  The determination of whether a particular treatment 
modality is reasonable and necessary to treat an industrial injury is a factual 
determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); 
In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 

 
5. As found, Claimant has failed to establish by a preponderance of the 

evidence that his need for a total right knee arthroplasty is causally related to his July 
15, 2011 industrial injury.  Initially, Claimant suffered a torn meniscus on July 15, 2011.  
Dr. Woodward’s August 23, 2011 surgery on Claimant not only included the meniscus 
repair, but also a chondroplasty of the patellofemoral joint and medial femoral condyle.  
Dr. Primack explained that the chondroplasty portion of the August 23, 2011 surgery 
was not related to Claimant’s industrial injury but was related to his underlying, 
degenerative right knee condition.  Dr. Primack commented that Claimant’s July 25, 
2011 MRI reflected “end stage” or “bone on bone” osteoarthritis of the right knee.  He 
remarked that the condition of Claimant’s right knee was long-standing and developed 
over a number of years.  The medical records also suggest that Claimant suffered long-
standing right knee problems prior to his industrial injury.  Moreover, Claimant’s 
coworker *E’s testimony suggests that Claimant suffered from a pre-existing right knee 
condition.  *E testified that he had undergone a right total knee replacement in January 
2011 and spoke with Claimant about their knee conditions.  He also completed a written 
statement on July 19, 2011 in which he stated that on July 15, 2011 Claimant was 
“walking with a limp like he always does.” 

 
6. As found, Dr. Primack testified that the July 15, 2011 incident was not the 

type of event that could cause, aggravate or accelerate his degenerative osteoarthritis 
and require a total knee replacement.  In applying the Modified Bradford-Hill Risk 
Assessment Method, Dr. Primack concluded that there was a less than 50% probability 
that the July 15, 2011 mechanism of injury caused, aggravated or accelerated the need 
for a total knee replacement.  In contrast, Dr. Woodward determined that the 
progression of Claimant’s degenerative right knee condition was related to the July 15, 
2011 incident and caused the need for a total knee replacement.  However, Dr. 
Woodward recognized that Claimant suffered from right knee end stage arthritis.  As Dr. 
Primack noted, degenerative arthritis develops over a number of years.  Notably, Dr. 
Primack concluded that the disease process in Claimant’s left knee that warranted a 
total replacement in 2006 mirrored the disease process in Claimant’s right knee.  
Therefore, Claimant’s need for a total right knee arthroplasty is independent of the July 
15, 2011 industrial incident.  Accordingly, Claimant’s work-related injury did not cause, 
aggravate or accelerate his need for a total right knee arthroplasty. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
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Claimant’s request for medical treatment in the form of a total right knee 
arthroplasty is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 5, 2012. 
 
Peter J. Cannici 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-853-034-01 

ISSUES 

1. Whether the Claimant proved by a preponderance of the evidence that 
one or more of the Respondents is/are a responsible employer under the Act with 
regard to the alleged occupational injury occurring on April 13, 2009. 

2. Whether Respondent(s) for whom the Claimant is presumed to be an 
employee under Section 8-40-202(2) proved by a preponderance of the evidence that 
the Claimant is an independent contractor.  

3.  If the Claimant’s claim is compensable, whether the right to designate the 
authorized treating physician passed to the Claimant, and if so, who the authorized 
treating physician is. 

4. If the Claimant’s claim is compensable, whether the Claimant proved that 
medical treatment he received was authorized, causally related and reasonably 
necessary to cure and relieve the effects of the April 13, 2009 industrial injury. 

5. If the Claimant’s claim is compensable, the calculation of the Claimant’s 
average weekly wage. 
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6. If the Claimant’s claim is compensable, whether Respondents are 
responsible for paying TTD benefits to the Claimant beginning on the date of injury and 
continuing. 

7. Whether Respondents are liable for penalties pursuant to C.R.S. § 8-43-
408 for failing to comply with C.R.S. § 8-44-101 or § 8-44-201 (failure to maintain 
workers’ compensation insurance or self-insurance). 

8. Whether Respondents are liable for penalties pursuant to C.R.S. § 8-43-
304 for failing to timely report the Claimant’s injury pursuant to C.R.S. § 8-43-101 and § 
8-43-103.  

9. If the Claimant’s claim is compensable, whether the Claimant has proven 
that he is entitled to reimbursement for mileage for medical-related travel. 

FINDINGS OF FACT 

 1. *F began doing business as -G- in approximately 1988.  This 
business consisted primarily of building storage sheds.  He operated the business as a 
sole proprietorship.  As such, *F is personally responsible for all liabilities of the 
business -G-.  His wife   Mrs. *F would help out at the office with basic office manager 
tasks, including paying bills, but she never did any payroll.  *F has since sold the assets 
of -G- to an unrelated limited liability company in November of 2009.  The limited liability 
company “-G-, LLC” is not a proper party to this proceeding as the sale was an asset 
sale only and the asset sale occurred after the date of the Claimant’s injury.   

 
 2. Long before he sold the assets of the sole proprietorship -G-, 

sometime around 1992, Mr. *F’s business had expanded to where he required 
additional assistance with construction labor.  He started checking out Workers’ 
Compensation insurance options and, based on his personal investigation, it was Mr. 
*F’s opinion that there was not an appropriate classification for his type of business, 
mainly limited to sheds and garages, under regular worker’s compensation insurance.  
Therefore, he started looking at alternatives to Workers’ Compensation insurance that 
would offer benefits to workers.  During this same time period, *F had met *H who 
offered Mr. *F an alternative to obtaining Workers’ Compensation insurance by taking 
advantage of C.R.S. §8-41-202 which allows corporate officers or members of a limited 
liability company to make an election to reject the provisions of the Colorado Workman’s 
Compensation Act.   

  
 3. *H provided an undated letter to - *F from - - Group, Inc. 

(Respondent’s Exhibit B) explaining the labor arrangement.  Mr. *F testified further on 
his understanding of the labor arrangement.  Essentially, -G- would not appear to have 
any employees to provide labor.  Instead, - - Group, Inc. would set up a corporation.  
For -G- the corporation “#Management, Inc.” was set up, and *H would be the president 
of this corporation.  Then, all of the individuals who provided shed and garage 
construction services at -G- would become shareholders and officers of the corporation.  
Then, each of them would be told they must reject coverage under C.R.S. §8-41-202 or 
they would not be able to provide services for -G-.  According to the undated letter from 
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*H, the corporate officers must own at least 10% of the stock of the corporation and hold 
the office of chairman of the board, president, vice-president, secretary or treasurer.  
These corporate officers were supposedly “equal shareholders and share in all profits of 
the corporation.  These profits are distributed to shareholders in December of each 
year.  The officers are paid as employees of the corporation; taxes are withheld and 
paid to the appropriate agencies including unemployment” (Respondent’s Exhibit B).  
The corporate officers who rejected coverage under the workers’ compensation statute 
would then receive occupational insurance coverage that *H apparently sold as an 
agent for insurance companies.  According to the undated letter, the coverage offered to 
the corporate officers of #Management, Inc. was accidental medical care with a policy 
limit of $1,000,000.00, short term disability benefit of 70% of average weekly pay up to 
$400.00 per week for up to 104 weeks, long term disability benefit to age 65, and an 
accidental death and dismemberment benefit up to $40,000.00.  Although, different 
insurance coverage is listed in Respondent’s Exhibit A which also provides a summary 
of benefits offered.   Insurance policies or contracts were not provided for all areas of 
the alleged coverage.  However, a copy of the Group Blanket Accident Policy for *SM 
Resources, Inc. issued by American Underwriters Life Insurance Company is found at 
Claimant’s Exhibit 14 and the coverage terms, conditions, limitations and exclusions are 
incorporated by this reference as they are too lengthy to set forth in this order.  A 
summary of the benefits is set forth at Claimant’s Exhibit 14, p. 102.   

 
 4.  Mr. *F testified that he was aware of #Management, Inc. and he 

knew that all of the shareholders/officers, except for *H, were only individuals who 
provided labor services to -G- and no other companies.  Mr. *F did not have any 
ownership interest in *SM Resources, - - Group or #Management Inc.  Both Mr. and 
Mrs. *F testified that -G- had no copy of any contract or other document establishing the 
relationship with *SM or #or *H.  Every 2 weeks, -G- would receive a bill from *H and -
G- would pay the bill.  Then after that, checks would arrive from - - Group/*H for each of 
the workers who provided labor services to -G-.  Both - *F and  Mrs. *F testified that as 
part of the process before an individual would begin providing construction labor 
services at -G-, the worker would complete a packet of documents from *H that included 
a contract, a waiver of coverage and other information.  The worker would complete the 
paperwork in the packet and then Mr. or Mrs. *F would give the completed packet back 
to *H without making or retaining a copy of the information.  Once the *Fs received 
verification of coverage from *H, the worker could start working at -G-.   

 
 5. The Claimant testified credibly that he learned of Respondent -G- 

as he drove by a sign advertising employment.  He stopped in and spoke with  Mrs. *F 
who gave him what he believed was a job application.  Mrs. *F testified that Claimant 
completed the paperwork provided by *SM Resources and/or - - Group and/or 
#Management, Inc., prior to commencing work.  It is possible that what the Claimant 
believed to be a job application was some or all of the paperwork from the packet that 
*H provides to -G-.  However, since no documents were offered or entered into 
evidence, there is no way to know what specific documents were completed and signed 
by the Claimant and which were not.   After he completed paperwork, the Claimant 
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testified that he brought it in and spoke with - *F, the owner of the company, and they 
had about 3-4 conversations about the qualifications for the job.  The Claimant testified, 
and it is found as fact, that he was not referred to -G- by any third party or company.  
Contrary to the testimony of Mr. and Mrs. *F that the Claimant was provided with a full 
explanation of the work arrangement and insurance/benefits situation, the Claimant 
testified credibly that he was not given information regarding a contract with another 
company or a waiver of workers’ compensation coverage prior to starting work.  The 
Claimant had no understanding that he was a shareholder and an officer in a 
corporation, and as such, he elected to opt out of workers’ compensation coverage.  He 
testified credibly that he never received a certificate or any other document showing his 
ownership of shares in the corporation.  There was no persuasive evidence that the 
Claimant was elected or appointed as an officer in a corporation.  There was no 
persuasive evidence that the Claimant ever received compensation or distributions from 
#Management, Inc. in accordance with the scheme set forth in Respondents’ Exhibit B.  
Crediting the Claimant’s testimony over the contrary testimony of the *Fs, it is found that 
the Claimant was not provided with a complete explanation of the work arrangement 
offered by -G- along with the waiver of workers’ compensation coverage prior to his 
work injury.   

 
 6. The Claimant testified that, per the conversations that he had with - 

*F, the Claimant would start working on sheds at $12.50 per hour and then would move 
up to working on garages on his own at $16.50 per hour, with the intent that he would 
focus on garage construction.  The Claimant would be guaranteed at least 40 hours per 
week plus overtime during the busy construction months for the company.  The 
testimony regarding hours and hourly wage was not contradicted by Mr. *F.  The 
Claimant testified that he worked whatever hours - *F requested of the Claimant and 
showed up for work when Mr. *F told him to arrive.  On cross examination, the Claimant 
testified that he worked two 8 hour days and 3 days for approximately 6-7 hours for a 
total of approximately 34 hours worked at -G-.  On the day of his injury, he was injured 
at about 9:00am and did not work the rest of the day.    

  
  7. The Claimant testified that he started working at -G- on a Tuesday 

the week before his injury, which would have been April 7, 2009.  There were no 
garages available right away so he was asked to work on sheds with another employee 
during the first week to see if he would work out.  Although the Claimant had his own 
nail gun, Mr. *F did not have the correct nails for the Claimant’s gun and so Mr. *F gave 
the Claimant a nail gun to use.  On April 13, 2009, the Claimant was given the plans to 
work on a garage.  He was in the process of assembling a garage on the floor while 
using the nail gun provided by Mr. *F.  He set the nail gun down and it misfired and a 
16-penny nail went completely through his hand.  

 
 8.  *F was not on site at the time of the accident, but his wife  Mrs. *F 

was almost immediately notified of the Claimant’s injury and she instructed another 
employee to take the Claimant to Exempla Lutheran, the closest hospital.  The Claimant 
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stated that  Mrs. *F told him to tell the hospital that the Claimant worked for *SM since 
that is the company who they get benefits through.  The Claimant testified that he was 
at the hospital for 8 hours.  The Claimant testified that he did not receive a list of at least 
2 medical providers to treat him for his injury.   

 
 9. At Exempla Lutheran, Dr. Carla Murphy noted that the Claimant’s 

chief complaint was “nail thru left wrist via nail gun” and that the Claimant was in 
constant and severe pain with limited motion in his left hand.  After consultation with 
hand surgery specialist Dr. Wilson, the nail was removed from the Claimant’s hand 
while he was under conscious sedation.  The wound was cleaned and the hand 
splinted.  The Claimant was advised by the emergency room personnel to follow up with 
Dr. Wilson the following day.  He was prescribed Augmentin and Percocet (Claimant’s 
Exhibit 6).            
   

 10. The Claimant saw Dr. Christopher Wilson of Colorado Hand and 
Arm, PC on April 14, 2009 for follow up.  Dr. Wilson noted that the nail, which was 
removed in the emergency room, went in near the base of the left thenar area and the 
tip of the nail was palpable on the dorsal ulnar aspect of the wrist.    Dr. Wilson 
diagnosed that the nail penetrated the carpal tunnel and caused at least a contusion 
injury to the median nerve and contusion injuries to multiple flexor tendons.  Dr. Wilson 
advised the Claimant that he was not to use his left hand and he was given a wrist 
splint.  On April 23, 2009, the Claimant continued to report significant pain to Dr. Wilson 
with numbness in his middle finger and sensitivity through the carpal tunnel area.  Dr. 
Wilson recommended electrical studies to see if there was evidence of the nail 
penetrating the median nerve (Claimant’s Exhibit 7, pp. 19-22).  During testimony 
presented at the hearing, the Respondents pointed out that on the paperwork for the 
Claimant’s visits with Dr. Wilson, it states that the Claimant’s employer is “*SM 
Services” (Also see Respondents’ Exhibits E, F and G).    The Claimant testified 
credibly that he did not write this information and that the receptionist at the doctor’s 
office called  Mrs. *F at -G- who provided the information and the receptionist wrote it in.   

 
 11. The Claimant testified credibly that approximately 2 weeks after the 

injury, - *F met the Claimant at the trout pond near the Claimant’s house and brought 
paperwork for the Claimant to fill out.  The Claimant testified that, at that time, he was 
on painkillers and is not really sure what paperwork - *F gave him to complete, but he 
filled out the paperwork and signed whatever - *F asked him to complete.  The 
paperwork which was signed at the trout pond was not offered or entered into evidence, 
so based on the information from the hearing, there is no way to know what specific 
paperwork was completed when the Claimant and Mr. *F met at the trout pond.  To 
further confuse matters, - *F and  Mrs. *F both testified that the meeting between Mr. *F 
and the Claimant at the trout pond took place before the Claimant started working and 
the paperwork was all completed then.  However, it does not seem logical that the 
owner of a company would go out of the way to meet a potential new worker, with no 
prior connection or relationship, to complete paperwork prior to starting work at a 



 

 37 

location near the worker’s residence.  It is more likely that a business owner would 
require a new worker to come to the business to complete this paperwork.  However, it 
would be likely that Mr. *F would meet the Claimant at the trout pond that was more 
convenient for the Claimant after the Claimant suffered an injury and was taking pain 
medication.  Therefore, the ALJ finds the testimony of the Claimant on the timing of the 
“trout pond meeting” more credible and persuasive and it is found as fact that the 
meeting took place after the injury.  Moreover, based on the finding that the trout pond 
meeting occurred after the Claimant’s injury, it is also more likely that the Claimant did 
not sign all of the paperwork that -G- typically obtains prior to a worker commencing 
providing services, including any alleged waiver of workers’ compensation.   

 
 12. At the trout pond meeting, the Claimant testified credibly that - *F 

told the Claimant to say he worked for Mountain Financial.  The Claimant testified that 
prior to his accident he had never heard of companies called SM, - - or #nor had he met 
with a man named *H.  The Claimant stated that he was not familiar with *SM or *H or _ 
wife “_” until after his injury and only in the context of when he was having issues with 
receiving timely benefit checks after the injury or noting the name *SM on the checks.  
The Claimant’s credible testimony on these matters is found as fact.   

 
 13. On May 11, 2009, Dr. Wilson noted that the Claimant’s electrical 

studies showed “no nerve conduction velocity through the portion of the median nerve 
to the second and third web spaces, but normal thenar muscle function and normal 
sensory function elsewhere in the median nerve distribution” at about 1 month post-
injury.  Dr. Wilson recommended proceeding with surgery to explore the median nerve 
through the left carpal tunnel area and repair injured fascicles (Claimant’s Exhibit 7, p. 
23).  The Claimant underwent micro median nerve repair for his left palm on June 8, 
2009 (Claimant’s Exhibit 7, pp. 26-27).  The Claimant continued to follow up with Dr. 
Wilson after the surgery.  On June 29, 2009, he reported that he was still in quite a bit of 
pain and was feeling depressed about his hand.  The Claimant also reported that “he is 
having trouble getting his work comp payments, and is struggling with money” 
(Claimant’s Exhibit 7, p. 29).  As of July 21, 2009, the Claimant still had a significant 
amount of pain and hypersensitivity in the median nerve distribution.   The Claimant 
continued with his pain medications and was attending supervised therapy and also 
tried electrical stimulation and infrared for his pain.  Dr. Wilson recommended that the 
Claimant see a pain management specialist for consideration of blocks “since he is 
showing some signs of CRPS” (Claimant’s Exhibit 7, p. 31).  In follow up on January 12, 
2010, Dr. Wilson noted that the Claimant was seeing Dr. Engen for nerve blocks and Dr. 
Zimmerman for medication management and that Dr. Engen recommended an internal 
nerve stimulator.  Dr. Wilson advised the Claimant that there was likely nothing that he 
could do for the Claimant from a surgical standpoint so he did not need to return for 
follow ups with Dr. Wilson but will follow up with pain management (Claimant’s Exhibit 7, 
p. 41).   
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 14. The Claimant saw Dr. Phillip L. Engen on August 12, 2009 for a 
pain management consultation.  The Claimant reported that after the injury he did not 
use his hand much and only once the numbness started to resolve and he regained 
sensation in his fingertips did the pain increase.  Dr. Engen notes that the pain seems to 
follow the median nerve distribution.  The pain is described as “a prickly cactus feeling 
with light pressure and then a deeper stabbing with deeper pressure.” Dr. Engen also 
noted that the Claimant has “a triple phase bone scan suggestive of diffuse osteopenia.  
It could also be suggestive of complex regional pain syndrome.”  At the time of this visit, 
the Claimant did not want to have any procedure or block for the pain, but elected to 
proceed with conservative treatments of topical and medication management followed 
by aggressive physical therapy (Claimant’s Exhibit 8, pp. 68-70).  The Claimant 
continued to see Dr. Engen and later did receive never blocks (Claimant’s Exhibit 8, pp. 
63-67).  By December 8, 2009, Dr. Engen noted good progress with physical therapy 
and good results with sympathetic block therapy (Claimant’s Exhibit 8, pp. 61-62).  
However, by March 11, 2010, it is noted that the Claimant’s pain is persistent and that 
although the symptoms are responsive to the block therapy, the pain relief only lasts 1-2 
days.  Dr. Engen notes the Claimant has seen Dr. Barolat who recommends a spinal 
cord stimulation trial.  Dr. Engen recommends additional testing including a triple phase 
bone scan, stress thermogram and a QSART.  Yet, Dr. Engen notes that these tests are 
expensive and they have had difficulty in gaining approval for less expensive treatment 
so although Dr. Engen believes these tests to be beneficial he also thinks it will be 
difficult to obtain approval (Claimant’s Exhibit 8, pp. 58-59).    On a return visit to Dr. 
Engen on June 14, 2010, the Claimant reported that the peripheral nerve stimulator 
recommended by Dr. Barolat was denied as experimental although no comment was 
made regarding spinal cord stimulation.  Dr. Engen continued to assess that the 
Claimant probably has CRPS, but stress thermogram and QSART testing would be 
helpful to rule that in or out.   

 
 15. On April 20, 2010, Dr. Ron Carbaugh was asked to conduct a 

psychological evaluation by Dr. Zimmerman.  Based on testing and clinical assessment, 
Dr. Carbaugh found that although the Claimant was frustrated by the ongoing nature of 
his pain and limitations, he appeared to be motivated to participate in rehabilitation, 
improve his function and return to a more normal lifestyle.  Dr. Carbaugh also opined 
that the Claimant appeared to have realistic expectations about a recommended 
peripheral stimulator device and procedure.   

 
 16. After the proposed trial of stimulation of the median nerve for the 

Claimant’s RSD of the hand was denied, Dr. Barolat recommended a trial of cervical 
spinal cord stimulation.  The Claimant was referred to Dr. Bradley Vilims for the trial 
since Dr. Engen does not perform these (Claimant’s Exhibit 10, p. 81).  Upon initial 
evaluation on September 24, 2010, Dr. Vilims noted that “there is positive allodynia and 
dysethesia but the pain remains well localized predominantly from the wrist extending 
into his fingers….in the distribution predominantly of the median nerve.  There is some 
small amount of ulnar component as well, but it has been quite stable.”  The Claimant 
reported that he has tried Lyrica, Ambien, Vicodin and Cymbalta and the Lyrica was 
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helpful as was the Vicodin but the Cymbalta was not.  The Lyrica was denied by 
insurance.  Dr. Vilims assessed “peripheral median nerve injury secondary to trauma 
with persistent unresponsive to treatment neuropathic pain.”  Dr. Vilims noted that the 
peripheral nerve stimulator trial and implant recommended by Dr. Barolat would have 
been the best choice to treat the condition but it was denied by insurance and so 
neuromodulation is now an appropriate consideration (Claimant’s Exhibit 11, pp. 91-92).  
On November 19, 2010, Dr. Vilims notes that the spinal cord stimulation trial was also 
denied by the insurance company and the insurance company representative 
recommended stellate ganglion block.  Although Dr. Vilims advised the Claimant he 
could do this procedure with little risk, Dr. Vilims also opined that he felt it would be of 
very little benefit (Claimant’s Exhibit 11, p. 90).  The stellate ganglion block procedure 
was performed on December 17, 2010 by Dr. Vilims but there was no change in the 
Claimant’s symptoms (Claimant’s Exhibit 11, pp. 88-89).   On May 13, 2011, noted that 
conservative treatment has failed to resolve the Claimants persistent and severe left 
hand pain.  Further, the Claimant now reported that he has begun experiencing similar 
symptoms in his right hand, although not as significant as on the left.  Dr. Vilims 
performed the procedure to insert the percutaneous spinal cord stimulator trial with a 
cord stimulator and an intracanal nerve root stimulator.  Following the procedure, Dr. 
Vilims noted an excellent initial response to the initial stimulation neuromodulation 
treatment (Claimant’s Exhibit 11, pp. 85-86). At a follow up appointment with the 
Claimant on May 20, 2011, Dr. Vilims found that “neuromodulation is extremely effective 
for his symptoms.”  The percuaneous trial leads were removed and Dr. Vilims 
recommended moving forward with permanent implantation of percutaneous leads with 
two narrow quad leads placed over the spinal cord to cover both the left and right upper 
extremities and a left intra-canal selective nerve root stimulator (Claimant’s Exhibit 11, 
p. 84).   

 
 17. The Claimant testified that he received 2 checks from -G- as 

compensation for the time that he worked for -G-.  The first check dated 4-23-09 was for 
$192.00 and the second check dated 4-24-09 was for $91.00 (Claimant’s Exhibit 5).  
There is disputed testimony regarding the purpose of the 2 checks that the Claimant 
received from -G-.  Mr. and Mrs. *F testified that the first check from -G- was given to 
Claimant because he asked for that specific amount of money since he needed it and 
his benefits had not kicked in yet.  Mr. and Mrs. *F testified that the second check was 
to pay for pain medications that the Claimant said he needed.  The Claimant was not 
ever asked to repay the money from the two checks.  The testimony of the parties is at 
odds and there was no persuasive corroborating evidence presented by either party as 
to the purpose for the 2 checks that the Claimant received from -G-.   

 
 18. The Claimant testified that he did not receive compensation from 

*SM or #or - - for the wages for the time that the Claimant worked at -G- from 
approximately April 7, 2009 to April 13, 2009.  There were no documents admitted into 
evidence showing that the Claimant actually received compensation from *SM or #or - - 
for the hours he worked at -G-.  Moreover, Mr. and Mrs. *F also testified that they were 
not sure if *H or *SM or #or - - had ever billed -G- for the work performed by the 
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Claimant or whether -G- had then subsequently paid *H or *SM or #or Mountain 
Financial.  Mr. and Mrs. *F testified that they did not have any records of this.  Based on 
the lack of persuasive evidence demonstrating that -G- paid *SM or #or _, who, in turn, 
paid the Claimant, it is found as fact that the Claimant did not actually receive 
compensation from *SM or #or - - for the wages for the time that the Claimant worked at 
-G- from approximately April 7, 2009 to April 13, 2009.   

 
 19. The Claimant should have received compensation from some party 

for the work that he performed at -G- and there is no persuasive evidence to establish 
that the Claimant or any other party intended or believed that the Claimant was 
performing construction services at -G- for no compensation.   

 
 20. About one month after the injury, the Claimant testified that he 

started to receive disability/wage loss benefits in the amount approximately $350.00 per 
week from Great Fidelity Life Insurance.  In post-hearing briefs, the Claimant clarified 
that the weekly payment was $336.00 per week.  The Claimant has not returned to work 
since the injury since -G- had no work available given the Claimant’s work restrictions.  
The Claimant continued to receive wage loss disability benefits until April 11, 2011 
when the benefits were terminated due to the policy coverage limits of up to 104 weeks 
of benefits.  The Claimant testified that his disability benefits were terminated in April of 
2011 in accordance with the written notice he received from the insurance company 
(Claimant’s Exhibit 15).   

 
 21. The medical treatment that the Claimant received up to the date of 

the hearing was covered by the American Underwriters insurance policy provided to 
policyholder *SM Resources, Inc.  All medical treatment provided or denied was 
pursuant to Group Blanket Accident Policy for *SM Resources, Inc. issued by American 
Underwriters Life Insurance Company (found at Claimant’s Exhibit 14) and by claims 
representatives responsible for the administration of benefits under that policy.     

 
 22. The Claimant testified that as of the date of the hearing, his current 

symptoms include constant pain in his left and right hand, swelling, limited use of his left 
hand and now the symptoms are spreading to his right hand, and emotional effects 
including depression.   

 
 23. The Claimant filed a Worker’s Claim for Compensation with the 

Division of Workers’ Compensation on April 13, 2011 (Claimant’s Exhibit 1).  The 
Claimant filed an Application for Hearing and Notice to Set on July 27, 2011 in this claim 
endorsing the issues of: Compensability; Medical Benefits-Authorized Provider; Medical 
Benefits-Reasonably Necessary; Average Weekly Wage; Disfigurement; Temporary 
Total Benefits; Penalties (1) pursuant to §§8-43-304 and 8-43-408 for failure to comply 
with C.R.S. §8-44-101 or § 8-44-201; and (2) penalties pursuant to C.R.S. §8-43-304 for 
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failure to timely report the injury in violation of C.R.S. 8-43-101 and 8-43-103; Other 
Issues (statutory employer, right to designate ATP passed to Claimant, Interest on all 
past-due benefits, piercing of the corporate veil, liability of successor corporation, 
mileage reimbursement for medical treatment, underpayment of TTD benefits).   

 
CONCLUSIONS OF LAW 

Generally 
The purpose of the Workers’ Compensation Act of Colorado (the “Act”), C.R.S. § 

8-40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. §8-43-201.  

 
The ALJ’s factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Compensability and Employee / Independent Contractor Analysis 
To establish entitlement to benefits, the Claimant is required to prove by a 

preponderance of the evidence that at the time of the injury that at least one of the 
Respondents was an “employer” and he was subject to the provisions of the Act as an 
“employee” and C.R.S. § 8-41-301(1).  There are two tests for determining whether a 
worker is an employee or an independent contractor for the purpose of the Act: the 
“control” test, and the “relative nature of the work” test. If either test is satisfied, the 
worker is an employee.  Stampados v. Colorado D & S Enterprises, Inc., 833 P.2d 815 
(Colo. App. 1992); Dana’s Housekeeping v. Butterfield, 807 P.2d 1218 (Colo. App. 
1990). 

However, under the “control” test, any individual performing services for pay for 
another is presumed to be an employee, unless the person for whom the services are 
performed proves that such individual is free from control and engaged in an 
independent trade related to the service performed. C.R.S. §8-40-202(2); Rapouchova 
v. Frankie’s Installation, W.C. No. 4-630-152 (I.C.A.O. August 17, 2005).  Here, it is 
undisputed that the Claimant performed services for pay, constructing sheds and 
garages for Respondent -G-.  While it is not clear that the Claimant actually received 
wages to which he was entitled, there was no persuasive evidence that any party 
reasonably believed that the Claimant was performing services at -G- for no 
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compensation.  The intent and expectation was clearly that the Claimant would be paid 
for construction services that he provided.  Therefore, the burden then shifts to 
Respondent -G- to establish that Claimant was independent and free from 
Respondent’s control by establishing “the individual is free from control and direction in 
the performance of the service, both under the contract for performance of service and 
in fact and such individual is customarily engaged in an independent trade, occupation, 
profession, or business related to the service performed.”   Here, the Claimant was to 
provide services on a full-time, 40-hour a week basis with possible overtime for -G-.  
Based on the testimony that the Claimant worked with another employee for a week to 
see if he would work out, it is reasonably inferred that Mr. *F retained the right to 
terminate the Claimant’s services if the Claimant was not working out.   Moreover, there 
was no persuasive evidence presented that the Claimant was independently engaged in 
the construction of sheds or garages outside of the work he performed for -G-.  In fact, 
prior to his engagement at -G-, the Claimant worked FOR Tuff Sheds, another 
manufacturer of sheds and there was no persuasive evidence presented that the 
Claimant was independently engaged, especially in light of the insufficient evidence 
presented regarding the actual nature of work performed by either #Management, Inc. 
or *SM Resources, Inc.   

The second “relative nature of the work” test for determining whether an 
individual is an employee for the purposes of the ‘Workers’ Compensation Act of 
Colorado’ shall be based on the nine criteria found in section 8-40-202(2)(b)(II) which 
shall supersede the common law.   

The nine factors set forth in Section 8-40-202(2)(b)(II), C.R.S. to prove 
independence require that the person for whom services are performed does not:  

 
(A) Require the individual to work exclusively for the person for whom services 

are performed; except that the individual may choose to work exclusively for such 
person for a finite period of time specified in the document;  

(B) Establish a quality standard for the individual; except that the person may 
provide plans and specifications regarding the work but cannot oversee the actual work 
or instruct the individual as to how the work will be performed;  

(C) Pay a salary or at an hourly rate instead of at a fixed or contract rate;  
D) Terminate the work of the service provider during the contract period unless 

such service provider violates the terms of the contract or fails to produce a result that 
meets the specifications of the contract;  

(E) Provide more than minimal training for the individual;  
(F) Provide tools or benefits to the individual; except that materials and 

equipment may be supplied;  
(G) Dictate the time of performance; except that a completion schedule and a 

range of negotiated and mutually agreeable work hours may be established;  
(H) Pay the service provider personally instead of making checks payable to the 

trade or business name of such service provider; and  
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(I) Combine the business operations of the person for whom service is provided 
in any way with the business operations of the service provider instead of maintaining 
all such operations separately and distinctly.  

A document may satisfy the requirement to prove independence, but a document is 
not required.  Even an acknowledged agreement that the parties are calling someone an 
“independent contractor” and not an “employee” is not dispositive on the employment 
status.  A document that complies with § 8-40-202(2)(b)(IV), C.R.S., would merely create a 
rebuttable presumption that claimant is an independent contractor and not an “employee.” 
Nevertheless, there is no document in this case that satisfies § 8-40-202(2)(b)(IV), C.R.S.  
While there was a considerable amount of testimony, some of which was clearly hearsay, 
about the alleged company practices of -G- and the existence of other entities such as 
#Management Company, Inc. and *SM Resources, Inc., and the somewhat complicated 
scheme on the part of -G- to avoid having any employees for the purposes of workers’ 
compensation coverage and other payroll withholding obligations,  neither party produced 
persuasive documentation (or other evidence) establishing the actual existence of the 
corporate entity #Management, Inc. or the relationship of the Claimant as a shareholder 
and/or officer of  #and the further relationship with another entity *SM Resources, Inc.   
Nor was any documentation produced to establish that, as an officer of the corporation, the 
Claimant opted out of workers’ compensation coverage.  Nor was there persuasive 
documentary evidence of a contractual relationship between -G- and either #Management, 
Inc. or *SM Resources, Inc. which established the terms of a contract under which the 
Claimant, through one or both of these entities, provided labor services to -G-.  Moreover, 
to the extent that some documentation may have existed which may have established an 
independent contractor relationship between -G- and the Claimant, these mystery 
documents were more likely executed only after the Claimant’s injury and without 
complete understanding of the content and effect of any such documents on the part of the 
Claimant.  In fact, the only reliable evidence related to *SM Resources, Inc. was that this 
entity was the named policyholder on the Group Blanket Accident Policy issued by 
American Underwriters Life Insurance Company which paid for the Claimant’s medical 
and disability benefits.  However, while American Underwriters Life Insurance Company 
may have deemed the Claimant to be a covered employee under the policy, this is not 
dispositive to the determination at hand.  This is especially true in light of the fact that it 
was found that it was more likely than not that the Claimant signed documents related to 
any alleged “employment” by #Management, Inc. or *SM Resources, Inc. only after his 
injury.  In light of all of the persuasive evidence this alleged “employment” of the 
Claimant by these other entities, rather than -G-, appears to be a sham.   

 
  Consequently, once you get past the smoke and mirrors in this case, the inquiry 

turns on the balance of the criteria in section 8-40-202(2)(b)(II), C.R.S.  Section 8-40-
202(2)(b)(III) provides, “The existence of any one of these factors is not conclusive 
evidence that the individual is an employee.”  The statute does not require satisfaction of 
all nine criteria in Section 8-40-202(2)(b)(II), C.R.S., in order to prove by a preponderance 
of the evidence that the individual is not an employee.   Nelson v. Industrial Claims 
Appeals Office, 981 P.2d 210 (Colo. App. 1998).   
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 In this case, the balance of factors in section 8-40-202(2)(b)(II), C.R.S. 
establishes that Claimant was an employee of Respondent -G-.  The Claimant provided 
services exclusively for -G- and there was no finite period of time established for 
performing those services.  Rather, the Claimant reasonably expected to continue to 
provide services to -G- indefinitely for a minimum of 40 hours a week. Additionally, - *F 
advised the Claimant when to show up for work and how long to continue working.  - *F 
and other workers at -G- reviewed the Claimant’s work and supervised the Claimant.  The 
Claimant was to be paid an hourly rate of $12.50 for shed construction and $16.50 for 
garage construction.  - *F also appeared to retain the right to terminate the services of the 
Claimant at will as indicated by the Claimant’s testimony that he worked the first week at -
G- with another employee to see if it would work out.  Also, although the Claimant owned a 
nail gun, Mr. *F provided the Claimant with a different nail gun since Mr. *F did not have 
the correct size nails for the Claimant’s nail gun.   In fact, at the time of the injury, the 
Claimant was using the nail gun provided by - *F while working on a garage that he was 
assigned to build.  It was the misfire from this very tool that caused the accident. On the 
other hand, the Claimant did not appear to have more than minimal training from -G-, and 
the method in which the Claimant was to have been paid was a bit circuitous since an 
outside company would bill -G- for the hours the Claimant and other workers at the shop 
worked, -G- would pay the outside company, and then payment checks were to arrive for 
the workers.  Nevertheless, most of the criteria set out in § 8-40-202(2)(b)(II) point to 
Claimant’s status as an employee rather than an independent contractor and therefore 
the ALJ finds that Claimant was an employee for the purposes of the Act. 

  

In addition to establishing that he was an employee, the Claimant must also 
establish who his employer was at the time of the injury.  An “employer” is defined by 
Sections 8-40-203 and 8-40-302 and includes “every person, association of persons, 
firm, and private corporation...who has one or more person engaged in the same 
business or employment…in service under any contract of hire, express or implied.”   

 
Claimant has established that -G- was his employer under Sections 8-40-203, 

C.R.S.  The term “employer is to be broadly and liberally construed.  Conover v. 
Industrial Commission, 125 Colo. 388, 244 P.2d 875 (1952).  Claimant performed shed 
and garage construction services necessary in order for -G- to operate its business.  
The Colorado Supreme Court has determined in numerous cases that in order to be 
excluded from the provisions of the Act, one's employment must be casual, and not in 
the usual course of trade, business, profession or occupation of his employer.  Both 
conditions, casualness and course of business, must exist for the exclusion to apply. 
Heckman v. Warren, 124 Colo. 497, 238 P.2d 854 (1951).  For the employee's work to 
be in the usual course of the employer's business, it must merely be "of the kind 
required in the “employer's business and in conformity with an established scheme or 
system of doing business” with reference to employer’s normal operations.  Brogger v. 
Kezer, 626 P.2d 700 (Colo.App. 1980).  Here, the construction of sheds and garages 
was clearly necessary for -G- to operate its business and - *F even testified that he 
required additional assistance with construction due to the needs of the business.  So, 
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the Claimant was an employee and -G- was an employer with respect to the services 
provided by the Claimant constructing sheds and garages.   

 
Medical Benefits – Authorized Provider 
 
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  However, the 
right to workers' compensation benefits, including medical benefits, arises only when an 
injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000).  The question of whether a particular 
medical treatment is reasonable and necessary is one of fact for determination by the 
ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).   

 
Section 8-43-404(5)(a), C.R.S. gives the respondents the right in the first 

instance to select the authorized treating physician (“ATP”).  Authorization refers to a 
physician’s legal status to treat the industrial injury at the respondents’ expense.  Bunch 
v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial 
Claim Appeals Office, 944 P2d. 677 (Colo. App. 1997). If upon notice of the injury the 
employer fails forthwith to designate an ATP, the right of selection passes to the 
claimant.  Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  
The employer’s obligation to appoint an ATP arises when it has some knowledge of the 
accompanying facts connecting an injury to the employment such that a reasonably 
conscientious manager would recognize the case might result in a claim for 
compensation.  Bunch v. Industrial Claim Appeals Office, 138 P.3d 381 (Colo. App. 
2006).   

 
Here the Employer was almost immediately notified of the Claimant’s injury and 

the wife of the owner of the company requested that another worker take the Claimant 
to the hospital.  After the injury, Mr. *F, the owner of the company met with the Claimant 
and there were further discussions about the injury.  It was undisputed that - *F, owner 
of -G-, had knowledge of the injury the day that it happened.  There is also a reasonable 
inference that Mr. *F of -G- had continuing knowledge after the Claimant’s injury as a 
result of discussions about whether the Claimant could return to work light duty in 
accordance with physical restrictions from the Claimant’s physicians.     

 
In this case, because the Respondent - *F was of the belief that he had no 

obligations under the Act and that the Claimant was not his employee, he did not report 
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the injury to the Division of Workers’ Compensation, nor were the typical steps taken in 
processing a workers’ compensation claim, including, but not limited to, providing the 
Claimant with a list of at least two physicians to provide medical care  in accordance 
with C.R.S. § 8-43-404(5)(a)(I)(A) and WCRP Rule 8-2.   Since there was no persuasive 
evidence presented at the hearing that the Employer complied with WCRP Rule 8-2, the 
Claimant was entitled to select an ATP of his own choosing, in accordance with the Act, 
for the provision of further reasonable and necessary medical care arising out of the 
work injury that the Claimant suffered on April 13, 2009.   Here, the emergency room 
personnel referred the Claimant to Dr. Wilson who performed hand surgery on the 
Claimant and provided other reasonable care.  Dr. Wilson, in turn, referred the Claimant 
to Dr. Engen and Dr. Zimmerman.  These doctors referred the Claimant to Dr. Barolat 
who referred the Claimant to Dr. Vilims and Dr. Vilims provided assessment and 
treatment.  The Claimant was also properly referred to Dr. Carbaugh for a psychiatric 
evaluation.  All of these doctors provided medical evaluation and/or treatment pursuant 
to appropriate referrals from an authorized treating physician.  Of these physicians, Dr. 
Wilson has released the Claimant from care and recommended follow up with pain 
management specialists since he did not believe there was anything further he could do 
for the Claimant surgically.  Dr. Carbaugh and Dr. Barolat have provided evaluations 
rather than continuing treatment.  Therefore, Dr. Engen, Dr. Zimmerman and Dr. Vilims 
are currently authorized treating physicians in this case.   

 
 
Medical Benefits – Reasonable, Necessary and Related 
 
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  However, the 
right to workers' compensation benefits, including medical benefits, arises only when an 
injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000).  The question of whether a particular 
medical treatment is reasonable and necessary is one of fact for determination by the 
ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).   

 
Treatment is compensable under the Act where it is provided by an “authorized 

treating physician.” Kilwein v. Industrial Claim Appeals Office, 198 P.3d 1274 (Colo. 
App. 2008); Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  
Authorization to provide medical treatment refers to a medical provider’s legal authority 
to provide medical treatment to a claimant with the expectation that the provider will be 
compensated by the insurer for providing treatment.  Bunch v. Industrial Claim Appeals 
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Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim Appeals 
Office, 914 P.2d 501 (Colo. App. 1995).   

A claimant “may engage medical services if the employer has expressly or 
impliedly conveyed to the employee the impression that the employee has authorization 
to proceed in this fashion.”  Greager v. Industrial Commission, 701 P.2d 168, 170 (Colo. 
App. 1985); see also, Brickell v. Business Machines, Inc., 817 P.2d 536 (Colo. App. 
1990).   

In the rather unusual circumstances of this case, the right of selection passed to 
the Claimant as set forth above.  See Rogers v. Industrial Claims Appeals Office, 746, 
565 (Colo. App. 1987); see also Cabela v. ICAO, 198 P .3d 1277 (Colo. App. 2008).  
Here, - *F of -G-, under a belief that he was not the Claimant’s employer, nonetheless 
assisted the Claimant with processing paperwork that resulted in the Claimant receiving 
treatment at an emergency room, then follow up with Drs. Wilson, Engen, Zimmerman 
and Vilims.  During the course of the treatment received by the Claimant, there were 
also specific treatments which were denied by a private insurance carrier under a 
limited insurance policy as set forth in the Findings of Fact and in the admitted exhibits.  
In any event, the right to select an ATP passed to the Claimant, as set forth above, and 
the treatment actually received by the Claimant to this point is found to be related to his 
compensable work injury and reasonably necessary to relieve the Claimant from the 
effects of the April 13, 2009 work injury.  Further, - *F, owner of the sole proprietorship -
G- at the time of the injury, is liable for future medical treatment that is related to the 
injury and reasonably necessary to relieve the Claimant from the effects of the April 13, 
2009 work injury pursuant to the Act. 

Calculation of Claimant’s Average Weekly Wage 
         Under the Colorado's Workers' Compensation Act, the "average weekly 

wage" is a key “part of the formula” used to calculate compensation for injured workers, 
and it is based upon the definition of "wages" provided at section 8“40-20”(19).  
Industrial Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006).  To determine a 
claimant’s AWW, the ALJ may choose from two different methods set forth in section 8-
42-102. The first method, referred to as the " default provision," provide“ that an injured 
employee's AWW " be calculated upon the monthly, weekly, daily, hourly, or other 
remuneration which the injured or deceased employee was receiving at the time of 
injury." § 8-42-102(2), C.R.S. The default provision in § 8-42-102(2)(a)-(f), C.R.S lists 
six different formulas for conducting this calculation.  Per § 8-42-102(5)(a), the phrase 
“at the time of injury” in subsection (2) requires the AWW to be determined using the 
wage earned on the date of the employee’s accident.  The second method for 
calculating a claimant’s AWW, referred to as the "discretionary exception," applies when 
the default provision will not fairly compute the employee's AWW.  § 8-42-102(3), C.R.S. 
In such a circumstance, the ALJ has discretion to compute the AWW of a claimant in 
such other manner and by such other method as will, based upon the facts presented, 
fairly determine the employee’s AWW.  Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 
(Colo. 2010).    

The overall objective of calculating AWW is to arrive at a fair approximation of 
claimant's wage loss and diminished earning capacity.  Coates, Reid & Waldron v. Vigil, 
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856 P.2d 850 (Colo. 1993); Ebersbach v. United Food & Commercial Workers Local No. 
7, W.C. No. 4-240-475 (ICAO May 7, 1997); Vigil v. Industrial Claim Appeals Office, 841 
P.2d 335 (Colo. App.1992). 

Here, the undisputed testimony of the Claimant established that he was to work a 
40-hour work week and he was to be paid $12.50 per hour for constructing sheds and 
$16.50 per hour to construct garages.  The intent was to move the Claimant up to 
garages once work was available.  The first few days that the Claimant worked on shed 
construction but on the date of the Claimant’s injury, the Claimant was working on a 
garage.  Therefore, the Claimant’s hourly rate for the purpose of calculating AWW is 
$16.50 and it is found that he would work a minimum of 40 hours per week.  Testimony 
and evidence regarding overtime was not substantiated and speculative.  Therefore the 
average weekly wage for the Claimant is $16.50 multiplied by 40 hours per week, or 
$660.00.   

Temporary Disability Benefits 
 
To prove entitlement to TTD benefits, the Claimant must prove that the industrial 

injury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., 
requires the claimant to establish a causal connection between a work-related injury 
and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. 
Stanberg, supra.  The term disability, connotes two elements: (1) Medical incapacity 
evidenced by loss or restriction of bodily function; and (2) Impairment of wage earning 
capacity as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of 
disability may be evidenced by a complete inability to work, or by restrictions which 
impair the claimant's ability effectively and properly to perform his regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits 
ordinarily continue until one of the occurrences listed in § 8-42-105(3), C.R.S.; City of 
Colorado Springs v. Industrial Claim Appeals Office, supra, namely: 

The employee reaches maximum medical improvement;  
The employee returns to regular or modified employment;  
The attending physician gives the employee a written release to return to regular 

employment; or  
The attending physician gives the employee a written release to return to 

modified employment, such employment is offered to the employee in writing, and the 
employee fails to begin such employment.  

The phrase "attending physician", as use“ in §8-42-105(3)(c)” C.R.S. 1998, 
means a physician within the chain of authorization who assumes care of the claimant.  
A physician's status as an attending physician, when disputed, is a question of fact to be 
resolved by the ALJ. Popke v. Industrial Claim Appeals Office, 944 O,2d 677 (Colo. 
App. 1997).   
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It is undisputed that the Claimant last worked at -G- on April 13, 2009, the date of 
the traumatic injury to his hand.  He has not worked since that date.  He was provided 
with work restrictions from his physician but was told that there was no light duty work at 
-G- and so he was not offered any modified employment, nor has he subsequently 
returned to regular duty.  Since the initial issuance of work restrictions, the Claimant’s 
condition has worsened.  The Claimant has not been provided with a written release to 
return to regular employment nor has he reached maximum medical improvement per 
any of his authorized treating physicians.    

 
The Claimant is entitled to TTD benefits starting the date of the injury April 13, 

2009 ongoing until terminated by the occurrence of one of the events listed in C.R.S. § 
8-42-105(3) or otherwise by law.  Per C.R.S. § 8-42-105(1), the Claimant shall be paid 
TTD benefits using an average weekly wage of $660.00 (see above), resulting in a TTD 
benefit payment of $440.00 per week.   

 
Penalty for Failure to Maintain Workers’ Compensation Insurance 
 C.R.S. § 8-43-408 (1) provides:   
 In any case where the employer is subject to the provisions of articles 40 

to 47 of this title and at the time of an injury has not complied with the insurance 
provisions of said articles, or has allowed the required insurance to terminate, or has not 
effected a renewal thereof, the employee, if injured, or, if killed, the employee's 
dependents may claim the compensation and benefits provided in said articles, and in 
any such case the amounts of compensation or benefits provided in said articles shall 
be increased fifty percent. 

 To be in compliance with the insurance requirements under the Act, an 
employer must secure compensation for all employees in one or more of the following 
ways, which shall be deemed to be compliance with the insurance requirements of said 
articles in accordance with C.R.S. § 8-44-101(1):  

1. By insuring and keeping insured the payment of such compensation in the 
Pinnacol Assurance fund; 

2. By insuring and keeping insured the payment of such compensation with 
any stock or mutual corporation authorized to transact the business of workers' 
compensation insurance in this state. If insurance is effected in such stock or mutual 
corporation, the employer or insurer shall forthwith file with the division, in form 
prescribed by it, a notice specifying the name of the insured and the insurer, the 
business and place of business of the insured, the effective and termination dates of the 
policy, and, when requested, a copy of the contract or policy of insurance 

3. By procuring a self-insurance permit from the executive director as 
provided in § 8-44-201, except for public entity pools as described in § 8-44-204(3), 
which shall procure self-insurance certificates of authority from the commissioner of 
insurance as provided in § 8-44-204 

http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-201&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0&nojumpmsg=0#8-44-204(3)�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
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4. By procuring a self-insurance certificate of authority from the 
commissioner of insurance as provided in § 8-44-205 

 Moreover, “It shall be unlawful, except as provided in §§ 8-41-401 and 8-
41-402, for any employer, regardless of the method of insurance, to require an 
employee to pay all or any part of the cost of such insurance.”  C.R.S. § 8-44-101(2). 

 In determining whether to impose sanctions for failure to secure 
insurance, the only issue is whether or not the employer had insurance in effect in 
accordance with C.R.S. § 8-44-101(1).  Here, - *F admitted that he did not have or 
maintain workers’ compensation insurance at the time of the Claimant’s injury.  
Therefore, any compensation or benefits awarded to the Claimant shall be increased by 
fifty percent.   

Penalty for Failure to Report Injury 
 The Claimant also seeks penalties against - *F d/b/a -G- pursuant to 

C.R.S. §8-43-304 for failure to report the Claimant’s injury pursuant to C.R.S. §§8-43-
101 and 8-43-103.  Any such claim for penalties “shall be filed with the director or 
administrative law judge within one year after the date that the requesting party first 
knew or reasonably should have known the facts giving rise to a possible penalty.”  
C.R.S. § 8-43-304(5).  The Claimant filed a Worker’s Claim for Compensation with the 
Division of Workers’ Compensation on April 13, 2011 which contains no request for 
penalty as this is not information requested by the form.  The Claimant’s request for 
penalties was in an Application for Hearing filed on July 27, 2011 with the Office for 
Administrative Courts.  Under both C.R.S. §8-43-101 §8-43-103, the employer was to 
have filed a report of the injury within 10 days of having notice of the injury.  The 
employer had notice of the Claimant’s injury almost immediately after it occurred on 
April 13, 2009, therefore the report of the injury should have occurred on or before April 
23, 2009.  Both April 13, 2011 and July 27, 2011 are long after the one-year time limit 
for filing a claim after the date when the Claimant first knew or reasonably should have 
known of the facts giving rise to a possible penalty.  Therefore the Claimant’s request 
for penalties pursuant to C.R.S. §8-43-304 is dismissed and denied as time barred.   

Other Claims 
The Claimant has requested reimbursement for mileage expenses for medical-

related travel pursuant to C.R.S. §8-43-203(3)(c)(IV).  However, no persuasive evidence 
or documentation of any medical-related travel expenses was presented in the oral 
testimony or in the exhibits admitted into evidence.  While there are medical records 
showing attendance at medical appointments in the admitted exhibits, there was no 
testimony or documentation to establish that the Claimant incurred any expense in 
travelling to any of the various locations.  The Claimant bears the burden of proof to 
establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Because no persuasive evidence was submitted 
regarding this specific benefit, the Claimant’s request for mileage expenses for medical-
related travel is denied and dismissed.   

ORDER 

 It is therefore ordered that: 

http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-205&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-401&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-402&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-402&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
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 1. Ted *F as the owner of the sole proprietorship -G- is the employer 
of the Claimant under the Act and the Claimant is an employee of - *F as the owner of 
the sole proprietorship -G- under the Act. 

 2. The Claimant failed to establish by a preponderance of the 
evidence that *SM Resources, Inc. is the employer of the Claimant under the Act and 
that the Claimant is an employee of *SM Resources, Inc. 

 3. The Respondent - *F as the owner of the sole proprietorship -G- 
failed to prove by a preponderance of the evidence that the Claimant was an 
independent contractor. 

 4. The Respondent - *F as the owner of the sole proprietorship -G- 
failed to provide two designated physicians and the right of selection passed to the 
Claimant.  Upon referral from an emergency room physician, the Claimant treated with 
Dr. Wilson, who in turn referred Dr. Engen, Dr. Zimmerman and Dr. Vilims.  Dr. Wilson 
released the Claimant from his care and so the referred doctors, Dr. Engen, Dr. 
Zimmerman and Dr. Vilims, are currently authorized treating physicians.   

5. The treatment and evaluations received by the Claimant from Dr. Wilson, 
Dr. Engen, Dr. Zimmerman, Dr. Carbaugh and Dr. Vilims to this point are found to be 
related to his compensable work injury and reasonably necessary to relieve the 
Claimant from the effects of the April 13, 2009 work injury.  Further, - *F, owner of the 
sole proprietorship -G- at the time of the injury, is liable for future medical treatment that 
is related to the injury and reasonably necessary to relieve the Claimant from the effects 
of the April 13, 2009 work injury pursuant to the Act. 

6. The average weekly wage for the Claimant is $16.50 multiplied by 40 
hours per week, or $660.00.   

7. The Claimant is entitled to TTD benefits starting the date of the injury April 
13, 2009 ongoing until terminated until the occurrence of one of the events listed in 
C.R.S. § 8-42-105(3) or otherwise by law.  Per C.R.S. § 8-42-105(1), the Claimant shall 
be paid TTD benefits using an average weekly wage of $660.00, resulting in a TTD 
benefit payment of $440.00 per week.   

 8. The Respondent - *F, owner of the sole proprietorship -G- did not 
have insurance in effect in accordance with C.R.S. § 8-44-101(1) at the time of the 
Claimant’s injury.  Therefore, any compensation or benefits awarded to the Claimant 
shall be increased by fifty percent pursuant to C.R.S. § 8-43-408 (1).  

9.  The Claimant’s request for penalties pursuant to C.R.S. §8-43-304 is 
dismissed and denied as time barred. 

10. The Claimant’s request for mileage expenses for medical-related travel is 
denied and dismissed.   

 11. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

 12. All matters not determined herein are reserved for future 
determination. 
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 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  March 13, 2012 
 
Kimberly A. Allegretti 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-847-970-01 

 
ISSUES 
 
Did claimant prove by a preponderance of the evidence that he sustained 

permanent impairment or loss that is not listed on the schedule of specific injuries and 
should be compensated based upon impairment of the whole person? 

Did claimant prove by a preponderance of the evidence that he is entitled to 
temporary disability benefits? 

 
FINDINGS OF FACT 

 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates a chain of large retail department stores, where claimant 
worked as produce merchandiser and forklift driver. Claimant sustained a crush injury to 
his thoracic and shoulder region on the left side of his body during a forklift accident on 
February 7, 2011.  Claimant was driving a forklift into a semi-trailer. As claimant was 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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driving the forklift across the dock plate toward the trailer, the trailer moved forward and 
the dock plate collapsed. The forklift fell and impinged claimant’s left shoulder region. 
Claimant's date of birth is August 22, 1991; his age at the time of hearing was 20 years. 
The Judge adopts the stipulation of the parties in finding claimant was a minor at the 
time of his injury and at the time he reached maximum medical improvement (MMI), 
entitling him to compensation benefits at the maximum weekly compensation rate of 
$810.67. 

Claimant was transported to the Emergency Room at McKee Medical Center, 
where he was admitted on February 7th. Radiographic studies revealed a severely 
displaced fracture of the proximal humeral shaft of his left upper arm. Orthopedic 
Surgeon Steven J. Seiler, M.D., performed open surgery to reduce the fracture and to 
apply internal fixation to the left proximal humerus. Dr. Seiler observed that the 
pectoralis major muscle was completely dissected in half and was retracted proximally 
towards the chest wall.  Dr. Seiler also observed a large open wound to the axilla 
(armpit) and a smaller wound posteriorly.  Dr. Seiler surgically repaired a rupture of the 
biceps muscle, pulled the retracted portion of the pectoralis major muscle distally, and 
sutured back together the torn muscle belly of the pectoralis major muscle.  

Two weeks after surgery, Dr. Seiler recommended continued immobilization due 
to the retraction of the major muscle bellies and the need for them to scar before being 
subjected to any motion.  During the fifth post-surgical week, claimant complained to Dr. 
Seiler of wasting of the musculature about his proximal shoulder and symptoms of 
crepitus in his posterior shoulder.  Dr. Seiler noted decreased sensation in the axillary 
nerve distribution and recommended EMGs and electro-diagnostic nerve conduction 
studies.  

On April 6, 2011, Raymond van den Hoven, M.D., evaluated claimant and 
performed electro-diagnostic testing.  Claimant complained of numbness and atrophy in 
the left deltoid muscle and weakness in the shoulder.  Upon physical examination, Dr. 
van den Hoven noted that claimant’s left scapulothoracic motion was not normal and 
that he had restricted abduction of the left arm due to scarring in the axilla, atrophy in 
the posterior deltoid muscle, and abnormal sensation in the left axillary nerve territory. 
Electro-diagnostic testing revealed moderate to severe denervation in the left deltoid 
muscle as well as abnormalities consistent with traumatic neuropathy involving the left 
axillary nerve as well as enervation of the left triceps and biceps muscles. Dr. van den 
Hoven projected that claimant would need at least a year to achieve optimum motor 
function in the left upper extremity. 

On July 20, 2011, Michael G. Holthouser, M.D., began providing claimant 
consultation and treatment in the area of occupational medicine. Dr. Holthouser 
reported that claimant had undergone physical therapy and had transitioned to an 
independent home exercise program.  Claimant reported to Dr. Holthouser that he had 
been working on range of motion and strengthening and had progressed to lifting 105 
pounds when performing bench-press exercises. Dr. Holthouser agreed with Dr. Seiler’s 
concern that claimant should undergo another nerve conduction study of the axillary 
nerve. Dr. Holthouser referred claimant back to Dr. van den Hoven for repeat studies on 
August 31, 2011, to get his opinion concerning the status of the axillary nerve. 
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Dr. Holthouser reevaluated claimant on September 14, 2011, and reported that  
Dr. van den Hoven’s studies showed improvement in all muscles tested. Dr. van den 
Hoven anticipated further improvement of the reinnervation process and some 
additional strength gains over the following year.  Dr. van den Hoven thus 
recommended repeat electro-diagnostic testing in 12 months. Dr. Holthouser placed 
claimant at MMI and evaluated his permanent medical impairment according to the 
American Medical Association Guides to the Evaluation of Permanent Impairment, Third 
Edition (Revised) (AMA Guides). Dr. Holthouser included in his evaluation an 
impairment value of 11% for abnormal range of motion of the left upper extremity values 
and a 30% impairment value for neurologic damage to the axillary nerve involving 
sensory and motor disturbance. Dr. Holthouser combined the 11% and 30% values into 
a rating of 38% of the upper extremity. Dr. Holthouser converted the upper extremity 
rating into a whole person rating of 23% according to the AMA Guides. 

On September 28, 2011, insurer filed a Final Admission of Liability, admitting 
liability for medical, temporary disability, and permanent partial disability (PPD) benefits. 
Insurer admitted liability for PPD benefits based upon Dr. Holthouser’s rating of 38% of 
the left upper extremity. 

At claimant’s request, John S. Hughes, M.D., performed an independent medical 
examination of claimant on November 14, 2011.  Dr. Hughes testified as an expert in 
the areas of Occupational Medicine and Level II Accreditation through the Division of 
Workers’ Compensation. At respondents’ request, Timothy O’Brien, M.D., reviewed 
claimant’s medical record history and testified as an expert in the areas of Orthopedic 
Surgery and Level II Accreditation. 

The Judge credits claimant’s testimony as persuasive in finding as follows: 
Claimant continues to work for employer as a produce merchandiser, breaking freight 
onto pallets and moving them onto the retail floor. Claimant’s duties require him to lift 
boxes weighing 45 to 60 pounds. Claimant continues to experience pain in regions of 
his body proximal to the glenohumeral joint. Claimant experiences pain and limitation of 
motion of the pectoralis major, deltoid, and rhomboid muscles. Claimant experiences a 
stretching sensation of the tendons from those muscles when he uses his left arm. This 
causes pain and pulling in the left shoulder and back region. Claimant experiences 
chest pain in the region of his pectoralis major muscle when he bench presses, reaches 
overhead, or extends his arm forward to reach out. Claimant’s left deltoid muscle aches 
when he uses his left arm. Activity and work requiring use of his left arm causes an 
aching sensation in his pectoralis major and deltoid muscles. Claimant is much more 
limited in his exercise and weight-lifting regimen than he was prior to his injury.  

Dr. Hughes’s medical opinion was amply supported by credible testimony from 
claimant.  Dr. Hughes wrote that he agreed with Dr. Holthouser’s evaluation of 
claimant’s permanent impairment: 

I agree with Dr. Holthouser that injuries included a traumatic brachial plexopathy 
involving the upper trunk. I believe that Dr. Holthouser correctly considered losses of 
both sensory and motor component function …. 

**** 
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I do believe that there are functional losses extending beyond [claimant’s] left 
upper extremity into the scapulothoracic region of the thorax. Some of the loss in 
overhead reach (flexion/abduction of the shoulder) stems from scapulothoracic 
dysfunction and contractures stemming from the regional crush injury.  In my opinion, 
this represents a loss of function that extends beyond the region of the shoulder into the 
region of the thoracic spine as defined by the AMA Guides. 

Dr. Hughes persuasively explained that certain losses that manifest as abnormal 
motion or function of the shoulder and arm actually reflect functional impairment to 
areas proximal to the glenohumeral joint; here, the scapulothoracic region of the thorax.   

The Judge infers from the testimony of O’Brien that he believes that, because the 
AMA Guides assess impairment originating from areas proximal to the glenohumeral 
joint as impairment of function of the arm, claimant’s impairment should be limited to 
impairment under the schedule of specific injuries enumerated under §8-42-107(2)(a) 
for loss of the arm at the shoulder. The Judge however finds Dr. Hughes’s medical 
opinion more persuasive because he has explained claimant’s functional impairment, 
taking into account the fact that the situs of claimant’s pathology from the injury is alike 
proximal and distal to the glenohumeral joint.  

Crediting the medical opinion of Dr. Hughes, the Judge finds: The mechanism of 
claimant’s injury involved a left thoracic and shoulder regional crush injury.  The injury 
involved a crush to the left scapulothoracic region, that is, a crush of the musculature 
originating in the thorax, predominantly the pectoralis major muscle. Dr. Hughes 
explained: 

The pectoralis major muscle originates along the sternal border and ribs in the 
thorax and produces a tendon that extends into the arm and attaches to the humerus. 

Dr. Seiler’s operative report of February 7, 2011, shows that the pectoralis major 
muscle was basically torn in half by the mechanism of injury, where a portion of the 
muscle remained attached to the sternum while the other portion remained attached to 
the humerus. Dr. Seiler had to pull the retracted portions of the muscle back together in 
order to suture the muscle belly back together. 

Crediting the medical opinion of Dr. Hughes, the Judge also finds: The pectoralis 
major muscle and left scapulothoracic region are areas of the trunk of the body, 
proximal to the shoulder joint. Claimant also injured the left shoulder joint and left upper 
extremity. The injury caused functional losses to musculature in the scapulothoracic 
region, which limits scapula movement, impairs claimant’s ability to reach overhead with 
his left arm, and affects respiration because it expands the anterior thorax to allow the 
lungs to expand. Claimant experiences ongoing symptoms of pain in the armpit region, 
both on the side of the chest wall and on the side of the shoulder. Claimant also 
sustained nerve damage to the axillary nerve that caused the posterior deltoid muscle, 
which his proximal to the glenohumeral joint, to atrophy.  

Claimant showed it more probably true than not that the situs of his functional 
impairment from the injury involves loss of function of the scapulothoracic region, which 
is proximal to the glenohumeral joint. The Judge credits the medical opinion of Dr. 
Hughes, in finding: The loss of function of the scapulothoracic region is not a loss 
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involving an area of the body enumerated on the schedule of specific injuries under §8-
42-107(2)(a), which describes loss of the arm at the shoulder. Claimant thus proved by 
a preponderance of the evidence that his PPD benefits should be based upon 
impairment of 23% of the whole person as determined by Dr. Holthouser. 

As a result of his injury, claimant sustained serious disfigurement and extensive 
body scarring to areas of the body normally exposed to public view, consisting of the 
following: A 12-inch long scar over the left pectoralis muscle, running from below the 
collar bone, across his arm pit, and down his left arm. An 8-inch long scar over the back 
of his left shoulder. An obvious deformity from loss of tissue where the biceps tendon 
and pectoralis tendon cross the front fold of his left armpit. A marked deformity when 
comparing the left and right biceps muscles. A loss of muscle tissue on the back of the 
left shoulder measuring 3 inches by 1.5 inches by approximately 1-inch deep. And 
marked dropping-off of the left shoulder when compared to the right. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Permanent Partial Disability Benefits: 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained permanent impairment that is not listed on the schedule of specific injuries 
and should be compensated based upon impairment of the whole person. The Judge 
agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 
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The term "injury" refers to the part of the body that has sustained the ultimate 
loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of 
§8-42-107(1), the term "injury" refers to the part or parts of the body that have been 
functionally impaired or disabled as a result of the injury.  Maree v. Jefferson County 
Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL 
Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), supra, 
limits medical impairment benefits to those provided in subsection (2) where the 
claimant's injury is one enumerated on the schedule.  The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of 
the shoulder is not listed in the schedule of disabilities.  Maree v. Jefferson County 
Sheriff's Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder 
injury, our courts have construed that the dispositive issue is whether the claimant 
sustained a functional impairment to the portion of the body that is listed on the 
schedule of disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, the ALJ 
is constrained to determine the situs of the functional impairment, not the situs of the 
initial harm, in deciding whether the loss is one listed on the schedule of disabilities.  Id.  
Section 8-42-107(1)(b), supra, provides that, where claimant sustains an injury not 
enumerated on the schedule, his permanent medical impairment shall be compensated 
based upon the whole person. Pain and discomfort which limit the claimant's use of a 
portion of his body may be considered functional impairment. Beck v. Mile Hi Express, 
Inc., W.C. No. 4-283-483 (ICAO February 11, 1997). 

Here, the Judge found claimant showed it more probably true than not that the 
situs of his functional impairment from the injury involves loss of function of the 
scapulothoracic region, which is proximal to the glenohumeral joint. Claimant thus 
proved by a preponderance of the evidence that his PPD benefits should be based 
upon impairment of 23% of the whole person as determined by Dr. Holthouser.  

The Judge credited the medical opinion of Dr. Hughes in finding that claimant 
sustained loss of function of the scapulothoracic region, which is a loss involving an 
area of the body not enumerated on the schedule of specific injuries under §8-42-
107(2)(a), which describes loss of the arm at the shoulder.  

The Judge concludes insurer should pay claimant PPD benefits based upon Dr. 
Holthouser’s impairment rating of 23% of the whole person, crediting against this award 
PPD benefits already paid claimant. 

Disfigurement Benefits: 
Disfigurement benefits are awarded for the observable consequences of an 

industrial injury. Arkin v. Industrial Commission, 145 Colo. 463, 358 P.2d 879 (1961). In 
2007, the following section was added to §8-42-108, which provides as follows:  

(2) If an employee sustains any of the following disfigurements, the director may 
allow up to [$8,608.00] as compensation to the employee in addition to all other 
compensation benefits provided in this article other than compensation allowed under 
subsection (1) of this section:  

(a)  Extensive facial scars or facial burn scars;  
(b)  Extensive body scars or burn scars; or  



 

 58 

(c)  Stumps due to loss or partial loss of limbs.  
 
Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award up to 

$8,608.00 for his serious and permanent bodily disfigurement which is normally 
exposed to public view.  Considering the size, placement, and general appearance of 
claimant's scarring, the Judge concludes claimant is entitled to an award of 
disfigurement benefits for extensive body scars in the amount of $8,608.00, payable in 
one lump sum. 

The Judge concludes insurer should pay claimant an award of $8,608.00 for 
disfigurement; insurer may credit against this award any amount previously paid on this 
claim for disfigurement. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Insurer shall pay claimant PPD benefits based upon Dr. 
Holthouser’s impairment rating of 23% of the whole person, factoring the maximum 
weekly compensation rate of $810.67. 

2. Insurer may credit against this award PPD benefits it previously paid 
claimant. 

3. Insurer shall pay claimant an award of $8,608.00 for disfigurement; insurer 
may credit against this award any award previously paid on this claim for disfigurement. 

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _April 5, 2012______ 
 
Michael E. Harr, 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-855-809-02 

ISSUES 

 Claimant seeks to overcome the opinion of the DIME physician, Dr. John 
Raschbacher, M.D. that he has reached MMI for the admitted compensable injury of 
July 25, 2010. 

 If the DIME opinion on MMI is overcome, Claimant seeks an award of 
medical benefits for the treatment recommended by Dr. Richard Sanders, M.D. and Dr. 
Lynn Parry, M.D. 

 
FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 
Claimant is employed as a Police Officer currently assigned to the Vice/Narcotics 

Unit for ___.  Previously, beginning in July 2007 Claimant was assigned to the Internal 
Affairs unit investigating allegations of police misconduct.  This assignment was 
primarily a desk job involving computer and telephone work. 

Claimant previously sustained work-related injuries in 1999 and again in 2002.  
Claimant's 1999 injury was due to a motor-vehicle accident in which Claimant injured his 
neck.  Claimant was treated and assigned 8% whole person impairment of the cervical 
spine.  At the time Claimant began his job in Internal Affairs in 2007 he continued to 
have neck pain but did not have numbness or tingling into his arms. 

Claimant sustained an admitted compensable injury with a date of injury of July 
25, 2010 related to the conditions of his employment in the Internal Affairs job.  
Claimant was initially evaluated by Dr. Szczukowski, M.D. at Center for Occupational 
Safety and Health on August 4, 2010.  Dr. Szczukowski obtained a history that after the 
1999 and 2002 injuries Claimant was not pain free and that the pain in his neck has 
escalated over the last 3 1/2 years since he had changed jobs to the Internal Affairs 
position.  Claimant also complained of pain in his arms.  On physical examination Dr. 
Szczukowski noted Claimant's neck muscles were tender and tense, more on the left 
than right, with increased pain in his trapezius with flexion.  Dr. Szczukowski's 
assessment was neck pain, chronic underlying pain with worsening, and bilateral upper 
extremity pain.  Claimant returned to Dr. Szczukowski for evaluation on August 19, 2012 
following an ergonomic evaluation of Claimant's work station.  Dr. Szczukowski's 
impression was: "Chronic ergonomics-related cervical and upper back muscle pain." 

Dr. Allison Fall, M.D. initially evaluated Claimant on November 5, 2010.  Dr. Fall's 
assessment was: "Chronic cervical and thoracic myofascial pain with decreased 
scapular stability and myofascial outlet-type symptoms.  Dr. Fall recommended trigger 
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point injections followed by massage therapy and then physical therapy focused on 
strengthening, scapular stabilization and posture re-education. 

Claimant was evaluated by Dr. David Blair, M.D. on March 11, 2011.  Dr. Blair 
noted that Claimant reported improvement of symptoms with massage treatment and 
acupuncture provided by Dr. Gridley, D.C.  Dr. Blair's impression was: "Slowly resolving 
chronic cervical sprain with associated left thoracic outlet syndrome. 

Dr. Fall evaluated Claimant on April 15, 2011.  Claimant reported to Dr. Fall he 
was finally starting to feel better.  Dr. Fall noted that the range of motion of Claimant's 
neck was noticeable better but Claimant still had pain along the left side of the thoracic 
spine with a numbing sensation in that area and pain and paraesthesias radiating down 
the left arm.  Dr. Fall felt Claimant was at MMI and assigned 4% whole person 
impairment to the thoracic spine.  Dr. Fall recommended additional massage and 
acupuncture treatment with Dr. Gridley as maintenance care. 

Claimant testified that at the time he was placed at MMI by Dr. Fall in April 2011 
he felt better for the first time but was not pain free and still had numbness and tingling 
down his left arm from the trapezius area to his left wrist, hand and fingers.  The ALJ 
finds this testimony of Claimant to be credible and persuasive. 

Claimant was evaluated by Dr. Blair on April 26, 2011.  Claimant reported to Dr. 
Blair that he was still significantly symptomatic with continued left upper extremity 
paraesthesias and occasional weakness and left posterolateral neck pain.  Dr. Blair 
recommended consideration of scalene blocks if conservative measures did not resolve 
the remaining symptoms. 

Dr. Gridley evaluated Claimant on May 11, 2011 and noted Claimant was 
reporting increased pain in the left trapezius and mid-scapular border with some referral 
of pain down into the left arm.  In a report dated May 26, 2011 Dr. Gridley stated 
Claimant got significant relief, upwards of a couple of days, but was showing poor 
stabilization. 

 Dr. Fall evaluated Claimant in follow-up on July 15, 2011.  Dr. Fall noted that 
Claimant gets nerve pain down the left arm and felt knots in his pectoralis area.  On 
physical examination Dr. Fall noted a large trigger point in the left upper trapezius, 
tenderness along the left side of the neck and over the radial tunnel.  Dr. Fall 
recommended Botox injections to the pectoralis minor and scalene muscles, which that 
felt to be part of maintenance care, for longer benefit. 

Dr. John Raschbacher, M.D. performed a DIME evaluation of Claimant on 
October 24, 2011 and issued a report dated November 5, 2011.  Dr. Raschbacher took 
a history from Claimant, reviewed medical records and performed a physical 
examination. 

In his report, Dr. Raschbacher opined that Claimant did not have ratable 
impairment for a date of injury of July 25, 2010.  Dr. Raschbacher further stated and 
opined: "Therefore, the question of MMI and rating is moot."  Dr. Raschbacher stated 
his belief that "Claimant's current symptoms were part and parcel of his prior injuries 
and did not represent a clear separate different or discrete thoracic spine or additional 
cervical spine injury claim".  Dr. Raschbacher felt Claimant's symptoms were a simple 
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physical intolerance for his job duties.  At hearing, Dr. Raschbacher testified consistent 
with the opinions expressed in his DIME report.   

Claimant was evaluated by Dr. Richard J. Sanders, M.D. on August 30, 2011.  
Dr. Sanders noted chief complaints of constant pain in the neck and the left side 
involving the trapezius, supraclavicular area, anterior chest wall, shoulder, arm, elbow 
and hand.  Dr. Sanders noted the history of Claimant's treatment with Dr. Fall, Dr. 
Gridley and Dr. Colagrosso.  On physical examination Dr. Sanders noted positive Tinel's 
over the plexus and direct plexus pressure on the left, left arm, shoulder pain and 
paraesthesia in the left hand with arm abduction on the left, positive trapezius 
tenderness bilaterally and positive left Phelan's test in the left third through fifth fingers. 

Dr. Sanders performed left pectoralis minor and scalene muscle blocks that were 
felt to provide fair to good responses.  Dr. Sanders opined that Claimant was not at MMI 
and recommended physical therapy to address thoracic outlet and pectoralis minor 
syndrome and massage therapy.  Dr. Sanders also recommended a repeat 
electrodiagnostic study. 

Dr. Lynn Parry, M.D. performed an independent medical examination of Claimant 
on November 29, 2011.  Dr. Parry agreed with Dr. Sanders that Claimant had pectoralis 
minor syndrome with contribution from the scalene that could be addressed through 
neuromuscular re-education.  Dr. Parry agreed with Dr. Sanders' conservative treatment 
recommendations and also recommended Botox injection to the pectoralis minor, only.  
Dr. Parry opined that Claimant was not at MMI, commenting that Claimant had been 
placed at MMI in April 2011 because he was doing better on that particular day. 

The ALJ finds that Claimant has proven, by clear and convincing evidence that 
Dr. Raschbacher's opinion regarding MMI for the admitted injury of July 25, 2010 is in 
error.  The ALJ finds that Dr. Raschbacher's opinion regarding MMI is in error because 
Dr. Raschbacher's opinion is based upon the erroneous conclusion that Claimant did 
not sustain a separate work-related injury to his neck and thoracic area on or about July 
25, 2010 as a result of the conditions of his work in the Internal Affairs job. 

The ALJ finds the opinions of Dr. Sanders and Dr. Parry persuasive to establish, 
by clear and convincing evidence that Claimant is not at MMI for the injury of July 25, 
2010.  The contrary opinion of Dr. Fall is not persuasive. 

The ALJ finds that Claimant has proven by a preponderance of the evidence that 
additional physical therapy for muscular re-education as recommended by Dr. Sanders, 
massage therapy and Botox injections to the pectoralis muscle are reasonable and 
necessary to cure and relieve Claimant from the effects of the admitted injury of July 15, 
2010.  The ALJ finds the contrary opinions of Dr. Fall that this further treatment, 
including Botox injections, should be pursued as maintenance care are not persuasive. 

 
CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
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entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers' compensation claim shall be decided on its merits. 
Section 8-43-201 (2008) C.R.S. 

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Where a DIME physician offers ambiguous or conflicting opinions concerning the 
issue of MMI the ALJ is to resolve the ambiguity and determine the DIME physicians’ 
true opinion as a matter of fact.  In so doing, the ALJ is to consider all of the DIME 
physicians’ written and oral testimony.  Andrade v. Industrial Claim Appeals Office, 121 
P.3d 328 (Colo. App. 2005). 

Here, Claimant bears the burden of proof, by clear and convincing evidence to 
overcome the opinion of the DIME physician that Claimant is at MMI.  Section 8-42-
107(8)(b)(II), C.R.S.  Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician's finding 
must produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or 
proposition has been proved by clear and convincing evidence if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  The mere difference 
of medical opinion does not constitute clear and convincing evidence to overcome the 
opinion of the DIME physician.  Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-
532-166 & 4-523-097 (July 19, 2004); see, Shultz v. Anheuser Busch, Inc., W.C. No. 4-
380-560 (Nov. 17, 2000).  

 
A DIME physician’s findings regarding MMI, causation, and impairment are 

binding on the parties unless overcome by “clear and convincing evidence.” §8-42-
107(8) (b) (III), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004). A finding of MMI inherently involves issues of diagnosis because the 
physician must determine what medical conditions exist and which are causally related 
to the industrial injury.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002).  Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 
270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 
P.2d 1358 (Colo. App. 1997). 

Maximum Medical Improvement is defined as at Section 8-40-201(11.5), C.R.S. 
as: 
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“a point in time when any medically determinable physical or mental impairment 
as a result of injury has become stable and when no further treatment is reasonably 
expected to improve the condition.” 

 
Under the statute MMI is primarily a medical determination involving diagnosis of 

the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  
Therefore, the DIME physician’s opinions on these issues are binding unless overcome 
by clear and convincing evidence.  See Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002). A DIME physician’s finding that a causal relationship does 
or does not exist between an injury and a particular impairment must be overcome by 
clear and convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998). 

 
A finding that the claimant needs additional medical treatment (including surgery) 

to improve his condition by reducing pain or improving function is inconsistent with a 
finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 1001 
(Colo. App. 2002); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1090 (Colo. 
App. 1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. March 2, 
2000).  Similarly, a finding that additional diagnostic procedures offer a reasonable 
prospect for defining the claimant’s condition or suggesting further treatment is 
inconsistent with a finding of MMI.  Abeyta v. WW Construction Management, W.C. No. 
4-356-512 (I.C.A.O. May 20, 2004); Hatch v. John H. Harland Co., W.C. No. 4-638-712 
(August 11, 2000).   

 
Respondents are liable to provide medical treatment that is reasonable and 

necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1) 
(a), C.R.S.  The question of whether the claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002).  The question of whether a particular medical treatment is 
reasonably needed to cure and relieve a claimant from the effects of the injury is a 
question of fact.  City & County of Denver v. Industrial Commission, 682 P.2d 513 (Colo. 
App. 1984).  

 As found, Dr. Raschbacher's opinion regarding MMI has been proven by clear 
and convincing evidence to be in error.  Respondent's reliance on the Qual-Med 
decision in support of Dr. Raschbacher's opinion is misplaced.  Under Qual-Med, the 
DIME physician is required to make determinations about causation in assessing 
whether a claimant is at MMI for all conditions related to a compensable injury.  That 
assessment of causation is directed towards the assessment of conditions arising after 
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a compensable injury, not whether a compensable injury occurred.  Dr. Raschbacher's 
opinion regarding MMI is clearly premised upon his conclusion that Claimant did not 
sustain a separate injury on July 25, 2010.  That conclusion is factually inaccurate as 
Respondent admitted Claimant sustained a compensable injury on that date.   

Further, Dr. Raschbacher's statement that because he felt Claimant did not have 
a ratable impairment for an injury date of July 25, 2010 "the question of MMI and rating 
is moot" is a misstatement of the applicable law.  The determination of whether ratable 
permanent impairment exists is made after, not before, it is determined that a claimant 
is at MMI for a work injury.  See, Golden Animal Hospital v. Horton, 897 P.2d 833, 
(Colo. 1995).  Dr. Raschbacher's statement raises significant question as to whether he 
actually considered the question of MMI or simply concluded Claimant was at MMI 
because Dr. Raschbacher felt Claimant had not sustained an injury.  The ALJ concludes 
that Dr. Raschbacher did issue an opinion regarding MMI, but for an erroneous reason 
and one that is not supported by the persuasive medical evidence.   

To the extent that Dr. Raschbacher's opinion could be interpreted to conclude 
that Claimant had returned to his baseline condition prior to the injury of July 25, 2010 
and therefore, is at MMI, the ALJ is persuaded such a conclusion is clearly in error.  
Although Claimant did have some ongoing neck pain after the 1999 and 2002 injuries, 
the persuasive evidence shows that he now has upper extremity and thoracic outlet 
syndrome complaints that were not present prior to July 2007 when he began the 
Internal Affairs position, and these symptoms are continuing.   

The ALJ agrees with the analysis of Dr. Parry that Claimant was placed at MMI in 
April 2011 because he was better on that day.  However, after this, Claimant's 
symptoms began to increase again.  As noted by Dr. Gridley in May 2011, Claimant 
received some benefit and pain relief from treatment but it was temporary and not 
stabilized.  Since the stability of medical conditions following an injury is an integral part 
of the determination of MMI and, here, the persuasive evidence shows that Claimant's 
condition was not stabilized in April 2011, and Claimant has proven by clear and 
convincing evidence that he did not reach MMI in April 2011.   

As found, Claimant is in need of further treatment to cure and relieve the effects 
of the July 25, 2010 injury.  The treatment recommended by Dr. Sanders, additional 
physical therapy for muscular re-education as recommended by Dr. Sanders, massage 
therapy and Botox injections to the pectoralis minor muscle are reasonable and 
necessary.  Dr. Fall essentially recommends the same or similar treatment, only under 
the incorrect conclusion that this should be maintenance care.   

 
 
ORDER 

 It is therefore ordered that: 
The opinion of the DIME physician, Dr. John Raschbacher, M.D. on the issue of 

MMI has been overcome by clear and convincing evidence.  Claimant is not at MMI for 
the compensable injury of July 25, 2010. 
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Respondent shall pay medical benefits for additional physical therapy for 
muscular re-education, massage therapy and Botox injections to the pectoralis muscle 
as recommended by Dr. Sanders and Dr. Fall in accordance with the Official Medical 
Fee Schedule of the Division of Workers' Compensation with treatment to be provided 
by an authorized treating physician.  

 All matters not determined herein are reserved for future determination. 
 
DATED:  April 5, 2012 
       
Ted A. Krumreich 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-847-142-03 

ISSUES 

 The issue determined herein is compensability. 
 
FINDINGS OF FACT 

Claimant suffered preexisting right hip and groin pain since about 1997.  She was 
diagnosed with trochanteric bursitis and treated on an ongoing basis with injections and 
medications.  Claimant has a family history of degenerative osteoarthritis. 

 
On June 11, 2003, claimant began work for the employer as an assistant bakery 

manager.  Claimant complained to coemployees and her bakery manager about 
ongoing right hip pain.  Claimant informed _ that she suffered from a “degenerative 
bone disease.”   

 
Claimant alleges that in late April 2010 or May 2010, she entered the walk-in-

freezer to retrieve product, backed out of the freezer, tripped over a door stop, and 
extended her right leg far behind her to keep from falling.  She alleges that she suffered 
the onset of “excruciating pain” in her right hip.  Claimant admitted that her immediate 
symptoms resolved.  She continued working her regular job duties through June 1, 
2010, and did not report to her employer that she suffered a work injury. 
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Claimant alleges that she suffered increasing buttock and groin pain until June 1, 
2010, when she was no longer able to work.  At that time, she sought care from her 
personal medical care provider, Physician’s Assistant Hall.  Claimant reported to PA 
Hall that she suffered a flare-up of right hip pain as well as some left hip pain.  She did 
not report any work injury. 

 
Claimant alleges that she decided not to report a work injury because she feared 

that her coemployees would be angry with her for reporting a work injury and causing 
them to lose the employer-provided pizza meal when the store is injury-free for 100 
days.   

 
Claimant also testified at hearing that she did not even think about the injury 

being work-related at that time and only thought about the work injury after Dr. 
Farnworth diagnosed a labral tear and referred her for surgery. 

 
On June 15, 2010, claimant filed the first of a series of claims for short term 

disability benefits.  On each form, claimant certified that the disability was not due to a 
work injury.  Claimant received short term disability benefits until they expired in 
January 2011. 

On June 21, 2010, PA Hall referred claimant for a magnetic resonance image 
(“MRI”) of the right hip and an orthopedic consultation by Dr. Farnworth.  The June 28, 
2010, MRI showed a posterior and superolateral acetabular labrum tear of unknown 
chronicity and trochanteric bursitis. 

 
On September 3, 2010, Dr. Farnworth examined claimant, who reported a history 

of pain in the right groin, buttock, lateral hip, and posterior hip.  She denied any specific 
mechanism of injury, but reported that she had a strong family history of osteoarthritis.  
Dr. Farnworth diagnosed an acetabular labral tear and referred her to Dr. White for 
surgery. 

 
On October 22, 2010, Dr. White examined claimant, who reported right groin pain 

for 10-15 years.  She reported that she had been dealing with the pain for a very long 
time, but it had progressively worsened.  She reported pain in the groin and in the 
buttock.  Dr. White diagnosed the labral tear and femoroacetabular impingement and 
recommended surgery. 

 
On January 31, 2011, claimant filed a workers’ claim for compensation, alleging 

an injury on June 1, 2010, after tripping while walking out of the freezer. 
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On February 28, 2011, Dr. Caughfield examined claimant, who reported the 
onset of right hip pain after catching her right foot while exiting the freezer.  Claimant 
omitted any history of right hip pain prior to June 1, 2010.  Dr. Caughfield concluded that 
claimant suffered a work injury to her right hip in the reported accident. 

 
On March 3, 2011, Dr. White performed surgery to repair the right hip labral tear.  

His surgical findings also included grade III and IV chondromalacia. 
 
On May 7, 2011, Dr. Rook performed an independent medical examination 

(“IME”) for claimant, who reported a history of lateral right hip pain for 10 years, but no 
groin pain until after the May 2010 trip while backing out of the freezer.  Claimant 
reported that she “hyperextended” her right hip.  Dr. Rook concluded that claimant 
suffered a work injury to her right hip in the accident. 

 
On June 1, 2011, Dr. Polanco performed an IME for respondents.  Claimant 

reported a history of trochanteric bursitis treated with medications since 1999 and then 
the trip and step backwards with her right leg in May 2010.  Dr. Polanco concluded that 
claimant did not suffer a work injury to her right hip in the alleged accident and that she 
suffered progressive degenerative condition that likely was genetic. 

 
Dr. Rook and Dr. Polanco testified by deposition consistently with their reports.  

Dr. Rook concluded that claimant suffered either a new tear in the work accident or 
aggravated an old tear, making it symptomatic.  He noted that the anterior placement of 
the labral tear was consistent with hyperextension of the right hip, which placed 
increased forces on the anterior aspect of the labrum.  Dr. Rook admitted that 
trochanteric bursitis can itself cause altered gait, which can lead to degenerative 
changes of the hip. 

 
Dr. Polanco testified that acetabular labrum tears are often misdiagnosed as 

trochanteric bursitis and that most such tears are only diagnosed after two years of 
treatment.  He explained that acetabular labrum tears cause multiple symptoms, 
including the groin and buttock pain.  The buttock pain is common with trochanteric 
bursitis.  He explained, however, that trochanteric bursitis is usually transient and is not 
a progressive degenerative condition.  Dr. Polanco emphasized that the length of 
claimant’s period of symptoms was very telling and was consistent with progressive 
degeneration of the acetabular labrum.  He noted that Dr. White’s operative report found 
the extensive tear as well as chronic chondromalacia, indicating a long period of wear 
and tear.  Dr. Polanco also explained that claimant’s mechanism of injury was not 
consistent with a labral tear and that claimant probably did not hyperextend her right hip 
in the alleged accident.  Hyperextension usually involves muscular or ligamentous 
injury.  He noted that a high degree of force to the actual hip joint is required to cause 
an acute acetabular labrum tear.  He concluded that claimant suffered no such high 



 

 68 

degree of force.  He concluded that the May 2010 incident did not cause the labral tear 
or even temporarily aggravate the preexisting tear.   

 
Claimant has failed to prove by a preponderance of the evidence that she 

suffered an accidental injury to her right hip arising out of and in the course of her 
employment in April or May 2010.  Claimant probably stumbled or tripped over the door 
stop while exiting the freezer, even though respondent argued that the trip was unlikely 
to occur.  The problem with claimant’s case, however, is that she has failed to show that 
any such stumble caused her right acetabular labrum tear.  She clearly had a 
longstanding preexisting history of right hip symptoms, which had been increasing.  She 
did not report any work injury at the time of the stumble.  She even admitted that her 
immediate symptoms resolved and she continued her regular job duties.  It is certainly 
possible that claimant refrained from reporting an injury because she did not want to 
make her coemployees upset about losing the free pizza meal for an accident-free 
workplace.  That only makes sense for a limited period of time.  Claimant then was 
unable to work and still did not report a work injury.  She then applied for short term 
disability benefits and continued to certify that the disability was not due to a work injury. 
Claimant testified inconsistently that she did not even think about the injury being work-
related until after Dr. Farnworth diagnosed her labral tear and referred her for surgery.  
She did not even report the work injury after she was diagnosed with the labral tear and 
surgery was recommended.  She reported the work injury only after her short term 
disability benefits expired.  She could not specify the exact date of injury.  Claimant’s 
attempt, much later, to link her labral tear to the stumble incident is unpersuasive.  She 
provided an inaccurate history to Dr. Caughfield and to Dr. Rook.  The opinions of Dr. 
Polanco are more persuasive than those of Dr. Caughfield and Dr. Rook.  The 
preponderance of the record evidence fails to demonstrate that she suffered the labral 
tear in the alleged stumble exiting the freezer on an unknown date in April or May 2010. 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 



 

 69 

prove by a preponderance of the evidence that she suffered an accidental injury to her 
right hip arising out of and in the course of her employment in April or May 2010. 

 
ORDER 

 It is therefore ordered that: 
Claimant’s claim for compensation and benefits is denied and dismissed. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 6, 2012    
  
Martin D. Stuber 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-797-220 

ISSUES 

Has the Claimant proven by a preponderance of the evidence that he is 
permanently and totally disabled? 

If the Claimant has proven that he is permanently and totally disabled, is the 
Respondent entitled to take an offset for both the Claimant’s Social Security disability as 
well as his FPPA disability, against any award of permanent total disability? 

 
FINDINGS OF FACT 
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The Claimant was employed by the Respondent as a police officer. The Claimant 
began employment with the Respondent in 2004.  

The Claimant sustained a compensable injury on June 28, 2009, as the result of 
a motor vehicle accident in which the motorcycle being driven by the Claimant collided 
with a car, causing the Claimant to be thrown forward over the car and impacting on the 
surface of the road.   

Immediately following the accident, the Claimant was admitted to Memorial 
Hospital.  The Claimant was hospitalized at Memorial Hospital from June 28, 2009 
through July 7, 2009, and then admitted into the Rehabilitation Center for Memorial 
Hospital from July 7, 2009 through July 31, 2009.   

In Dr. Castrejon’s November 4, 2010 impairment evaluation report, he 
documents the surgical procedures that the Claimant received as a result of this 
accident. These surgical procedures include the following: 

Repair of open book pelvic fracture. 
Repair of open left tibia fracture using IM fixation with allograft bone plates. 
Repair of open reduction internal fixation of left fibula fracture with closure of 

traumatic laceration. 
Open reduction and internal fixation of pubic symphysis fracture. 
The repair of right-sided abdominal musculature avulsion using AlloDerm. 
Repair of abdominal wall for hernia. 
Green-filled filter placement. 
Uni sacroiliac screw fixation of right sacroiliac joint. 
Reduction and percutaneous pinning of unstable right carpal joint. 
Right thumb ligament reconstruction tender interposition procedure. 
Left shoulder open rotator cuff repair. 
The vast majority of the surgeries that Claimant received for this injury occurred 

within the first month of his accident. 
The Claimant saw multiple physicians over the course of his treatment for this 

work injury.   
The Claimant underwent his first functional capacities evaluation (FCE) on 

October 14, 2010.  This FCE was at the request of Dr. Castrejon.  Following the testing, 
the physical therapist performing the test noted that the Claimant had a lifting and 
carrying tolerance of 10 pounds, had a frequent sitting tolerance, had an infrequent 
standing tolerance, and that his climbing ability was considered restricted.  

Dr. Castrejon authored his Discharge Summary/Impairment Rating report dated 
November 4, 2010. Dr. Castrejon documented more thoroughly his clinical findings for 
the Claimant’s October 25, 2010 physical exam.  Following his examination, Dr. 
Castrejon placed the Claimant at maximum medical improvement. 
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Dr. Castrejon placed permanent restrictions on the Claimant. Dr. Castrejon noted 
that, while the intent of imposing restrictions was not to hamper the Claimant’s 
employment opportunities, restrictions were recommended for the Claimant with the 
intent of protecting him from further injury. Dr. Castrejon put a 10 pound lifting restriction 
on the Claimant, limited the Claimant standing and walking for no more than ½ hour per 
hour, and 4 hours in an 8 hour day. Dr. Castrejon precluded the Claimant from any 
ladder climbing or working at heights, as well as repetitive stair climbing. The Claimant 
was limited to no repetitive squatting and kneeling. With regards to grasping, the 
Claimant was precluded from repetitive and prolonged forceful gripping and grasping of 
his right upper limb. The Claimant was precluded from working above his shoulder level 
on his left arm.  Finally, the Claimant was limited to no repetitive bending or stooping.  

Dr. Castrejon provided a permanent mental impairment.  Dr. Castrejon provided 
the Claimant with a moderate impairment for sexual function, a mild impairment for 
sleep function, and a mild impairment in participation of recreational activities, and a 
mild impairment in performing activities on schedule.  

Under maintenance care, Dr. Castrejon stated an extensive list of maintenance 
care to be required, including continuation of medications, continued access to the 
several specialists who provided care to the Claimant, and continued psychological 
visits as needed.  He indicates that maintenance care should be re-evaluated annually. 

The Claimant did in fact follow-up with Dr. Castrejon, and his other providers, on 
numerous occasions for treatment after the date of MMI. 

The Claimant underwent a functional capacities evaluation on the morning of 
June 29, 2011.  The Claimant was given a treadmill walking test.  At that time, the 
Claimant was tested out to be able to walk at a maximum speed of 1.2 miles per hour 
for a little over 2 minutes. The Claimant stopped because of his complaints that his right 
hip was going to “lock up.”   

Dr. Olsen conducted a one-time evaluation of the Claimant on June 29, 2011. At 
hearing, he testified that walking 1.2 miles per hour is very slow, approximately 200% 
less slower than normal walking.  Dr. Olsen explained that the average speed of a 40-
year-old man would be 3.4 or 3.5 miles per hour. Dr. Olsen also observed Claimant 
walking during his June 29, 2011 examination, as well as just before the hearing, and 
observed that: 

Both today as well as the examination, certainly [the Claimant’s] pace was 
slower, and by my estimations, it’d be 10 or 20 percent slower. He’s walking in the 
range of, you know, 2.7 to 2.8 miles per hour. 

The ALJ finds this testimony to be incredible.  The ALJ does not find there was 
any foundation to establish that Dr. Olsen is capable of distinguishing the speed of 
someone walking within tenths of a mile an hour. 

The Claimant also underwent the Minnesota Rate of Manipulation (MRM) test. 
The results of the MRM indicated that the Claimant needed significant cuing during the 
test. 

The Claimant tested out remarkably similar to the FCE that was performed on 
October 14, 2010. 
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At hearing, the Claimant testified as to what he believes his symptoms are as a 
result of the injury, as well as his limitations. The Claimant continues to suffer from 
constant anxiety that is at a moderate level and he believes he has constant severe 
depression. The Claimant also has constant and moderate levels of memory and 
concentration loss, testifying that he believes at times he cannot concentrate for more 
than five minutes, and at times, he has to look at his phone to remember his daughter’s 
name. The Claimant feels that one of the primary reasons why he is having memory 
and concentration problems is the level of medications that he is on. The Claimant also 
has severe pain in his tibia and fibula. The Claimant also testified at hearing that he had 
abdominal cramping. The Claimant reported that he experiences this cramping 4-5 
times every two weeks. The Claimant testified that he also has nightmares. He also 
testified that he has diarrhea and headaches every two weeks. 

Margot Burns, an expert in vocational rehabilitation, performed a vocational 
evaluation of the Claimant on June 22, 2011. 

Ms. Burns’ vocational evaluation focused on predominately the Claimant’s ability 
to perform unarmed security guard positions.  Ms. Burns does note that the DOT 
classifications classify a security guard position as being in the light duty category. 
However, she testified that a number of unarmed security guard positions are not 
always performed consistently or specifically the same as they are described in the 
DOTs classification. In essence, these positions vary widely in the actual job functions 
in spite of the fact they are classified as being light duty.  Thus, it is unpredictable and 
speculative as to how many positions would actually be sedentary and within the 
Claimant’s restrictions. 

Ms. Burns also identified dispatching positions as positions that are appropriate 
for Claimant.  Ms. Burns labor market research indicated that the market for these two 
positions was limited at best. 

Michael Fitzgibbons, an expert in vocational rehabilitation, performed a 
vocational evaluation of the Claimant and issued a report dated June 2, 2011. 

Mr. Fitzgibbons opined that to be employable 
on a competitive basis, a worker needs, to have basic employment skills to 

obtain, maintain, and sustain work.  These skills include the ability to be punctual and to 
have regular attendance; to be dependable; to perform tasks without special 
supervision; to have appropriate personal appearance; the ability to understand and 
respond appropriately to at least simple instructions, rules, and schedules; ability to 
perform at least routine work; attention to detail; basic communication skills; and safe 
work behavior.  [The Claimant] has an inability to meet these basic expectations due to 
his restrictions, numerous injuries, psychological functioning, medications, need for 
further treatment [and] chronic pain.  In consideration of all the relevant vocational 
factors present with [the Claimant], he is unable to resume earning a wage. 

The ALJ finds that Mr. Fitzgibbons’ opinions are the more credible evidence on 
the Claimant’s ability to earn a wage from a vocational perspective and gives those 
opinions greater weight than opinions to the contrary. 
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The ALJ finds that when combined with the human factors present, including the 
Claimant’s physical condition, mental ability, age, employment history, education and 
the “availability of work” that the Claimant can perform, the Claimant has established by 
a preponderance of the evidence that he is incapable of earning a wage as a police 
officer or in any other employment.  

The ALJ finds that the Claimant has established that it is more likely than not that 
he is permanently and totally disabled under the Workers’ Compensation Act of 
Colorado. 

The Claimant began receiving Social Security disability benefits beginning 
December 2009 in the amount of $1,002 per month. In addition, the Claimant received a 
Fire and Police Pension Association (FPPA) retirement in the amount of $3,921.22 per 
month beginning on or about June 21, 2010. 

The Claimant’s date of birth is November 27, 1969. On the date of the injury on 
which the award for permanent total disability benefits is based, June 28, 2009, the 
Claimant was 39 years old.  

Article 31 of title 31 of the C.R.S. provides a framework for the establishment and 
maintenance of a pension plan for police officers and firefighters. That framework 
provides, in part, in section 31-31-402(1): 

On and after January 1, 1980, until the board is able to determine a contribution 
rate from the first annual actuarial valuation, every member covered under the statewide 
defined benefit plan established by this part 4 shall pay into the defined benefit system 
trust fund eight percent of salary paid or such higher member contribution rate 
established pursuant to section 31-31-408(1.5)(a). (Emphasis added.) 

Section 31-31-402(2), C.R.S. 2011 provides in part that  
On and after January 1, 1980, until the board is able to determine a contribution 

rate from the first annual actuarial valuation, every employer employing members who 
are covered by the statewide defined benefit plan established by this part 4 shall pay 
into the defined benefit system trust fund eight percent of the salary paid to such 
member,  .   .   ... (Emphasis added.) 

By its terms the eight percent contribution from the member and the eight percent 
contribution from the employer were initial rates set for the year 1980.  The statute 
provides for the alteration of that rate for both the employee and the employer. 

The Respondent has provided insufficient evidence to support what contribution 
was made by the Respondent in this particular case for this particular Claimant.  
Additionally, the Respondent has provided insufficient evidence to support the amount 
of contribution provided by the Claimant in this particular case.  The Respondent’s mere 
recitation of the statute citation provides insufficient data upon which to determine any 
applicable offset.  The time to provide such data was during the hearing process. 

The Respondent has failed to establish that it is more likely than not that the 
Claimant is subject to having fifty percent of his FPPA pension used as an offset against 
his PTD benefit.  
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The Social Security disability benefits are subject to offset under section 8-42-
103(c)(II)(A). 

The ALJ finds that the Claimant is entitled to permanent total disability benefits 
subject only to offset for social security disability benefits. 

In its Response to the Claimant’s Application for Hearing and Notice to Set, the 
Respondent cited the issue of offsets.  The ALJ finds that the Claimant was not 
precluded from arguing that the FPPA pension was not subject to offset since the issue 
was properly raised by the Respondents. 

 
CONCLUSIONS OF LAW 

The purposes of the Workers’ Compensation Act of Colorado is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers without the necessity of litigation.  Section 8-40-102(1), 
C.R.S.  The Claimant shoulders the burden of proving by a preponderance of the 
evidence that she is permanently and totally disabled as the result of her injury.  Section 
8-40-201(16.5)(a) C.R.S.  A preponderance of the evidence is that which leads the trier 
of fact, after considering all of the evidence to find that a fact is more probably truer than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in the favor of the rights of the 
Claimant, nor in the favor of the rights of Respondents.  Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S.  
The ALJs factual findings concern only evidence that is dispositive of the issue involved.  
The ALJ has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. ICAO, 5 P.3rd 385 (Colo. App. 2000).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

The Claimant is permanently and totally disabled if he is unable to “earn any 
wages in the same or other employment.”  Section 8-40-201(16.5)(a), C.R.S.  The 
Claimant has the burden of proving by a preponderance of the evidence that he is PTD.  
In determining whether the Claimant is unable to earn any wages, the ALJ may consider 
a number of “human factors.”  Christie v. Coors Transportation Company, 933 P.2d 
1330 (Colo. 1997).  These factors include the Claimant’s condition, mental ability, age, 
employment history, education and the “availability of work” that Claimant can perform.  
Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  In weighing 
whether claimant is able to earn any wages, the ALJ may consider various human 
factors, including claimant's physical condition, mental ability, age, employment history, 
education, and availability of work that the claimant could perform.  Weld County School 
Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  The critical test is whether 
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employment exists that is reasonably available to claimant under his or her particular 
circumstances.  Weld County School Dist. Re-12 v. Bymer, supra. 

A human factor is Claimant’s ability to obtain and maintain employment within his 
physical abilities.  Professional Fire Protection Inc. v. Long, 867 P.2d 175 (Colo. App. 
1993).  The ability to earn wages inheritently includes consideration of whether Claimant 
is capable of getting hired and sustaining employment.  Christie v. Coors Transportation 
Company, supra. A claimant is permanently and totally disabled if he or she is “unable 
to earn any wages in the same or other employment.” § 8-40-201(16.5)(a), C.R.S. 2011. 
The term "any wages" means more than zero wages.  See Lobb v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997). 

The determination whether a claimant is permanently and totally disabled is fact 
specific and is “made on a case by case basis.” Holly Nursing Care Ctr. v. Indus. Claim 
Appeals Office, 992 P.2d 701, 703 (Colo. App. 1999).  

As a matter of public policy, PTD benefits may be awarded even if claimant holds 
some type of post-injury employment where the evidence shows that claimant is not 
physically able to sustain the post-injury employment, or that such employment is 
unlikely to become available to claimant in future in view of the particular circumstances.  
Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 
2001). 

As found above, the ALJ concludes that the Claimant has established by a 
preponderance of the evidence that he is permanently and totally disabled as a result of 
his work injury while employed with the Respondent. 

The ALJ concludes that the more credible vocational evidence was provided by 
Mr. Fitzgibbons.  Additionally, the ALJ concludes that the totality of the evidence 
including the medical evidence, the vocational evidence, and the evidence concerning 
the “human factors” establishes that the Claimant is incapable of earning a wage in his 
occupation as a police officer or any other employment. 

The ALJ concludes that the Claimant’s Social Security disability benefits are 
subject to offset under section 8-42-103(1)(c)(I), C.R.S. 2011. 

The ALJ concludes that the provision of section 8-42-13-(1)(c)(II) and (III) are not 
applicable as the Claimant was under forty-five years of age at the time of the injury on 
which the award for permanent total disability benefits is based. 

Section 8-42-103(1)(d)(I) provides in pertinent part, that in cases  
where it is determined that periodic disability benefits are payable to an 

employee under a pension or disability plan financed in whole or in part by the 
employer, .  .  .  the aggregate benefits payable for     .  .  .  permanent total disability 
pursuant to this section shall be reduced, but not below zero, by an amount equal as 
nearly as practical to the employer pension or disability plan benefits, with the following 
limitations: 

Where the employee has contributed to the employer pension or disability plan, 
benefits shall be reduced under this section only in an amount proportional to the 
employer’s percentage of total contributions to the employer pension or disability plan. 
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Section 8-42-103(1)(d)(III) provides, inter alia, that the  
Provisions of this paragraph (d) shall apply to a disability pension paid pursuant 

to article 30.5 or 31 of title 31, C.R.S. 
Article 31 of title 31 of the C.R.S. provides a framework for the establishment and 

maintenance of a pension plan for police officers and firefighters. That framework 
provides, in part, in section 31-31-402(1): 

On and after January 1, 1980, until the board is able to determine a contribution 
rate from the first annual actuarial valuation, every member covered under the statewide 
defined benefit plan established by this part 4 shall pay into the defined benefit system 
trust fund eight percent of salary paid or such higher member contribution rate 
established pursuant to section 31-31-408(1.5)(a). (Emphasis added.) 

Section 31-31-402(2), C.R.S. 2011 provides in part that  
On and after January 1, 1980, until the board is able to determine a contribution 

rate from the first annual actuarial valuation, every employer employing members who 
are covered by the statewide defined benefit plan established by this part 4 shall pay 
into the defined benefit system trust fund eight percent of the salary paid to such 
member,  .   .   ... (Emphasis added.) 

The ALJ concludes that by its terms the eight percent contribution from the 
member and the eight percent contribution from the employer were initial rates set for 
the year 1980.  The statute provides for the subsequent alteration of that rate for both 
the employee and the employer. 

The statute initially established rates were effective in 1980.  The Claimant was 
hired in 2004.  The ALJ concludes that there is insufficient information in evidence to 
establish the exact contributions of the Respondent versus the contributions of the 
Claimant herein.   

ORDER 

 It is therefore ordered that: 
The Respondent shall provide permanent and total disability benefits to the 

Claimant commencing effective the date of maximum medical improvement, that being 
February 7, 2011. 

The Respondent shall take an offset for Social Security disability benefits 
pursuant to statute. 

The Respondents shall not take an offset for FPPA retirement benefits. 
The insurer shall pay interest to claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due. 
All matters not determined herein, and not closed by operation of law, are 

reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
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after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: April 7, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-787-143-02 

ISSUES 

 Whether Claimant is entitled to an award of TTD benefits beginning 
February 1, 2009 and continuing. 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ finds as fact: 
Claimant sustained an admitted compensable injury on February 7, 2008.  

Claimant was injured on that date when an automatic robot on which Claimant worked 
pushed and pinched her right hand. 

Claimant was initially evaluated by Physicians Assistant Glenn Petersen at 
Concentra Medical Center on February 7, 2008.  PA Peterson noted on physical 
examination that Claimant had a jagged pinched area in the dorsal aspect, especially 
the thumb area, of the right hand.  PA Petersen noted a jagged 2-cm laceration 
between the first and second metacarpals and 2 smaller 0.5-cm lacerations over the 
middle aspect of the second and third metacarpal.  Although Claimant was given 
restrictions, she wanted to remain at work.  Claimant returned to PA Peterson on 
February 15, 2008, was working her normal duties and was discharged from treatment. 

Dr. David Reinhard, M.D. began treatment of Claimant on August 7, 2008 
following a referral from Dr. Kavi Sachar, M.D.  Dr. Reinhard noted that Claimant had 
had persistent pain at the base of the right thumb since the injury at work.  Dr. Reinhard 
placed Claimant on restrictions of using the right upper extremity "as tolerated". 
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Dr. Reinhard evaluated Claimant on August 19, 2008 and noted that she was 
having difficulty working due to the pain in her right hand and thumb.  Dr. Reinhard 
placed Claimant off work.  At a subsequent visit on October 23, 2008 Dr. Reinhard 
stated he did not want Claimant to return to work as she was still having pain and Dr. 
Reinhard did not want to exacerbate symptoms from Complex Regional Pain Syndrome 
("CRPS"). 

At an evaluation on January 5, 2010 Dr. Reinhard noted, and it is found, that 
Claimant had been terminated from her job with Employer due to her inability to return 
to work as a result of her right upper extremity neuropathic pain. Claimant remained in 
an off-work status from Dr. Reinhard through at least December 2010.  In December 
2010 Dr. Reinhard provided an opinion on work restrictions.  The ALJ finds that there is 
no persuasive evidence that Claimant could perform her regular work or that modified 
work was offered to Claimant within the restrictions provided by Dr. Reinhard in 
December 2010.  

Dr. In Sok Yi, M.D. performed a DIME evaluation of Claimant on May 6, 2010.  
Dr. Yi found Claimant not at MMI and concluded her pain syndrome was related to the 
work injury of February 7, 2008.  Respondents did not contest this opinion of the DIME 
physician. 

Dr. Yi performed a follow-up DIME evaluation on September 26, 2011.  Dr. Yi 
again concluded Claimant was not at MMI and reiterated his opinion that her pain 
syndrome was causally related to the work injury of February 7, 2008.  Respondents did 
not contest this opinion of the DIME physician. 

Dr. John Burris, M.D. of Concentra Medical Center evaluated Claimant on June 
8, 2009 for a one-time evaluation regarding her right upper extremity complaints.  Dr. 
Burris did not provide treatment to Claimant and released Claimant from care at 
Concentra based upon his opinion that Claimant's complaints were not work –related.  
The ALJ finds that Dr. Burris was not an attending physician. 

Claimant testified, and it is found, that she has not worked for Employer or held 
any other employment since February 1, 2009 on account of her right hand injury.  The 
ALJ finds Claimant's testimony to be credible and persuasive. 

The ALJ finds that Claimant has proven by a preponderance of the persuasive 
evidence that she has been temporarily, totally disabled since February 1, 2009 as a 
result of the admitted compensable injury of February 7, 2008.  Claimant has proven by 
a preponderance of the persuasive evidence that she is entitled to TTD benefits 
beginning February 1, 2009 and continuing. 

 
CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
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all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201 (2008) C.R.S. 

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Claimant is entitled to TTD benefits if the injury caused a disability, the disability 
caused claimant to leave work, and claimant missed more than three regular working 
days.  TTD benefits continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). 

 
A claimant need only prove that the injury contributed, to some degree, to the 

loss of wages and findings that a claimant was unable to return to work and perform his 
usual duties because of an injury establishes that the injury caused a disability and that 
the claimant left work as a result of the injury.  PDM Molding v. Stanberg, 898 P.2d 542, 
548 (Colo. 1995). 

 
To prove entitlement to TTD benefits, claimant must prove (1) that the industrial 

injury caused a disability lasting more than three work shifts; (2) that she left work as a 
result of the disability and; (3) that the disability resulted in an actual wage loss.  
Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004); PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. Industrial Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., 
requires the claimant to establish a causal connection between a work-related injury 
and a subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. 
Stanberg, supra.  The term disability connotes two elements: (1) Medical incapacity 
evidenced by loss or restriction of bodily function; and (2) Impairment of wage earning 
capacity as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of 
disability may be evidenced by a complete inability to work, or by restrictions which 
impair the claimant's ability effectively and properly to perform her regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  Physical restrictions 
which impair the claimant’s ability to perform her regular work affect available 
employment opportunities and, hence, the injury contributes to a claimant’s wage loss 
prior to attainment of MMI.  See, Lunsford v. Sawatsky, 780 P.2d 76 (Colo. App. 1989). 

 
A claimant is not required to provide an opinion of a treating or attending 

physician restricting her from regular employment as a condition of establishing an initial 
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entitlement to TTD benefits.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 
1997).  Thus, Claimant's credible testimony that she has been unable to work as a 
result of her injury is sufficient to support an initial award of TTD benefits. 

 

 At hearing, Respondents initially requested the ALJ to overrule the Orders of 
Pre-Hearing Administrative Law Judge ("PALJ") McBride dated November 15, 2011 and 
PALJ Goldstein dated February 29, 2012.  The ALJ declines to do so for the reasons 
stated on the record at hearing in this matter.  The ALJ concludes that Respondents 
have not established a persuasive basis to strike Dr. Yi as a DIME under WCRP 11-3(J) 
or 11-2(K).  The ALJ further concludes that PALJ Goldstein's February 29, 2012 Order 
is based upon a full and persuasive understanding of the relevant facts of this case and 
is supported by the applicable law.  See, A Better Alternative, Inc., d/b/a Tahosa Forest 
Services Company and Pinnacol Assurance v. Indus. Claim Appeals Office, 07 CA 1607 
(N.S.O.P.) and Williams v. Kunau, 147 P.3d 33, (Colo. 2006). 

 
As found, Claimant has proven an entitlement to TTD benefits beginning 

February 1, 2009.  Claimant's testimony that she has been unable to work since that 
date due to the condition of her right hand from the injury of February 7, 2008 is 
supported by the persuasive opinions of Dr. Reinhard.  The opinions of the DIME 
physician, Dr. Yi, further establishes that Claimant's pain syndrome involving her right 
hand and upper extremity is causally related to the injury of February 7, 2008 and that 
Claimant is not at MMI for the injury of February 7, 2008.  Those opinions have not been 
challenged or overcome by Respondents, and are binding on the ALJ and the parties.  

 
ORDER 

 It is therefore ordered that: 
Insurer shall pay Claimant TTD benefits beginning February 1, 2009 and 

continuing until terminated by statute, rule or Order.  TTD benefits shall be paid at sixty-
six and two thirds (66 2/3) percent of Claimant's average weekly wage. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 
 
DATED:  April 6, 2012 
       
Ted A. Krumreich 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-871-722-01 

ISSUES 

 The issues presented for determination are whether the Claimant 
sustained a compensable injury to her right shoulder; whether she is entitled to medical 
benefits associated with treatment of her right shoulder; and whether the Claimant is 
entitled to temporary total disability (TTD) benefits beginning on December 7, 2011, and 
ongoing.  Claimant elected to reserve the issue of average weekly wage for future 
determination.  

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact: 
Claimant is a 60-year old woman who is right hand dominant.  She is employed 

as a deli clerk for the Employer.  She has worked for the Employer for nearly five years 
and has held other positions besides as a deli clerk.  She believes she has been 
working as a deli clerk consecutively for approximately three years. 

According to the Employer’s job description for the deli clerk position, a deli clerk 
must be capable of constant lifting and carrying 1-20 pounds; frequent lifting and 
carrying 21-40 pounds; occasional lifting and carrying 41-19 pounds; rare lifting and 
carrying over 50 pounds; constant push/pull up to 20 pounds; and frequent push/pull up 
to 21-35 pounds. The job also requires constant knee to shoulder level reaching and 
into deli cases and frequent above the shoulder level and overhead reaching.  As for 
upper extremity use, the job description indicates, “Constant handling/grasping and fine 
finger manipulation.  Repetitive motion for short periods of time when slicing, making 
sandwiches and trays.” 

The job description defines “constant” as over 67% of the time; “frequent” as up 
to 66% of the time; “occasional” is up to 33% of the time; and “rarely” is less than 10% 
of the time.  

The loaves of meat and cheese the deli clerks must lift weigh between 8 and 12 
pounds.   

Claimant testified that her she began experiencing pain in her right shoulder in 
October 2011.  She recalled that on October 8, 2011, she noticed pain in her right 
shoulder when she tried to lift meat up onto a scale.  Claimant attributed her shoulder 
pain to repeatedly lifting loaves of meat and cheese onto the slicer and scale as well as 
lifting her arm to give customers their product.   

Claimant initially told a co-worker that her shoulder was bothering her then she 
told her manager on October 10, 2011.  During his testimony, the co-worker confirmed 
that in October 2011, he recalled Claimant complaining of shoulder pain while lifting 
meat out of the deli case.  He also indicated that he had not heard her complaining of 
shoulder problems before that day.  The co-worker also recalled the Claimant wearing a 
sling after that.  
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Claimant’s manager assisted her in completing an Employee Incident Report 
form.  The report indicates that Claimant experienced right shoulder pain while lifting her 
arm above her shoulder to slice and weigh meat.  The manager wrote “repetitive 
motion” in response to the question “why do you feel this incident occurred.” 

Claimant’s manager referred Claimant to Concentra for medical treatment where 
she first sought treatment on October 10, 2011, with Dr. Juan Miranda-Seijo.  According 
to the treatment notes, Claimant reported that lifting her arm up and down repetitively to 
weigh and cut meat was causing her right shoulder pain.   

She reported that the date of onset was October 8, 2011, and that her pain was 7 
out of 10 with 10 being the worst.  An x-ray taken of her right shoulder revealed 
acromioclavicular joint degenerative joint disease.  Dr. Miranda-Seijo noted that it was 
greater than 50 percent probable that Claimant’s injury was work-related.  Dr. Miranda-
Seijo issued work restrictions, dispensed medications and referred Claimant to physical 
therapy.  

On October 20, 2011, the Claimant returned to see Dr. Miranda-Seijo.  Dr. 
Miranda-Seijo continued Claimant’s work restrictions and recommended that she 
continue physical therapy two times per week.  During that visit, the Claimant rated her 
pain a 2-3 out of 10.  Dr. Miranda-Seijo recommended “a couple more weeks of PT.” 

Claimant saw Dr. Miranda-Seijo again on October 27, 2011, at which time she 
reported worsening of her right shoulder pain.  On the pain scale diagram, she rated her 
pain a 4 out of 10 with 10 being the worst.  The treatment notes also indicate that 
Claimant complained that the Employer was not accommodating her work restrictions.  
On examination, Dr. Miranda-Seijo noted that Claimant had “Positive Waddell [signs] on 
gentle touch pain with disproportionate verbalization and facial expression and muscle 
tension.”  He then noted that pain behaviors were appropriate. Dr. Miranda-Seijo 
apparently questioned whether Claimant’s diagnoses should include somatization and 
secondary gain issues.  Dr. Miranda-Seijo referred Claimant to Dr. John Sacha for a 
consultation and causality evaluation and a MRI of her shoulder. 

Claimant returned to Concentra on October 31, 2011, and saw physician’s 
assistant, Corey Feldman. The pain scale diagram reflects that Claimant rated her pain 
at a 3 out 10 during this medical appointment. Feldman’s treatment notes indicate that 
Claimant reported that she had missed a step at home two days earlier, which caused 
right shoulder pain.  She could not lift her arm or shoulder, but reported that the pain 
had improved.  Feldman issued Claimant an arm sling and continued modified duty.   

On November 7, 2011, the Claimant returned to Concentra and saw Dr. Kathryn 
Bird.  Claimant rated her pain a 2 out of 10.  Claimant apparently told Dr. Bird that she 
was working within her restrictions but that stress at work was making her pain worse.  
Dr. Bird noted that Claimant could only move her arm 30 degrees in all directions and 
demonstrated poor effort and pain with light touch.   

Claimant had the MRI on November 8, 2011.  There were significant findings 
concerning the subscapularis, infraspinatus and supraspinatus tendons as well as cystic 
degenerative changes in the humeral head at the insertional footplate of the 
subscapularis, supraspinatus and infraspinatus.  There was also degenerative scuffing 
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and fraying of the labral margins but no acute labral tear identified.  The biceps tendon 
was intact, but had intra-articular bicipital tendinosis/tendinopathy changes.  The 
impressions were as follows:   

Marked tendinosis/tendinopathy change of the upper margins of the 
subscapularis, the supraspinatus and infraspinatus tendons with intrasubstance 
delamination change.  A near complete focal through-and-through tear of the 
supraspinatus-infraspinatus confluence is noted, but residual bursal surface tissue 
remains intact preventing a full-thickness tear from being present.  There is moderate 
subacromial and subdeltoid bursitis change with synovitis change seen within the same. 

Instrasubstance longitudinal tendinosis/tendinopathy change of the biceps 
tendon with tenosynovitis change.   

On November 16, 2011, Dr. Sacha evaluated the Claimant.  He also reviewed 
the Concentra records related to this claim and the MRI radiology report.  In his report, 
Dr. Sacha noted that Claimant reported no specific injury but rather had insidious onset 
of pain localized to the right anterior superior shoulder and proximal arm.  The Claimant 
attributed her pain to lifting meat onto a scale multiple times during her workday. 

Dr. Sacha concluded that the significant findings on Claimant’s MRI would not 
constitute a repetitive motion injury and does not fit within the definition of repetitive 
motion injury either by the Claimant’s job description nor the MRI findings.  He agreed 
that surgery would be appropriate but that Claimant should proceed with surgery 
through her private health insurance.  Dr. Sacha placed Claimant at maximum medical 
improvement because he determined her shoulder condition was not work-related.  He 
discharged Claimant with no further follow-up.   

Based on Dr. Sacha’s determinations, Dr. Miranda-Seijo closed Claimant’s case 
as not work-related on December 9, 2011.  He noted that Claimant’s MRI showed 
significant degenerative disease and chronic changes and tears, which were old injuries 
rather than a repetitive strain injury.  

Claimant sought treatment at a clinic on December 7, 2011. Claimant reported 
onset of pain two months earlier in her right shoulder.  Claimant described her 
symptoms as pain with use that occurs occasionally but is worsening.  She indicated 
that the pain is aggravated by activity, reaching and gripping.  The nurse practitioner 
who evaluated the Claimant wrote a note stating that the Claimant was ill on November 
23 and to please allow the Claimant to continue working light duty for an additional eight 
weeks.  

The Claimant presented the note from the nurse practitioner to her manager.  
The Employer could not accommodate the light duty recommendation and informed the 
Claimant that she could not return to work until her restrictions were lifted.  Claimant has 
not worked since December 9, 2012.  

Claimant saw Dr. Mark Fitzgerald for a surgical evaluation on December 29, 
2011.  His treatment states that Claimant had an injury to her right shoulder on October 
8, 2011, when she noticed immediate shoulder pain while reaching overhead.  Based 
on his examination of the Claimant and on the MRI findings, Dr. Fitzgerald 
recommended that Claimant proceed with a right shoulder arthroscopy, rotator cuff 
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repair, subacromial decompression, and evaluation of her biceps tendon with possible 
biceps tenotomy.   

Dr. Fitzgerald performed the recommended surgery on the Claimant’s shoulder 
on January 12, 2012. The operative report indicates that Claimant “noticed progressive 
right shoulder pain and weakness after lifting heavy box overhead.”  The Claimant 
initially denied telling Dr. Fitzgerald that she injured her shoulder lifting a box overhead, 
but she later testified that she may have been referring to boxes of chicken the deli 
clerks are required to lift.   

On January 24, 2012, the Claimant saw Dr. Fitzgerald for a post-surgical follow 
up.  She reported improvement in her pain.  Dr. Fitzgerald referred Claimant to physical 
therapy.   

At the time of the hearing, Claimant was doing well and still engaging in physical 
therapy.  She anticipated being released to work full duty in four to six weeks.   

Dr. Sacha testified during the hearing as an expert in physical medicine and 
rehabilitation.  He reiterated his opinion that Claimant’s job duties did not cause her 
shoulder condition.  He opined that the findings on the MRI were not acute and that 
given the severity of the findings, he would have expected Claimant to have symptoms 
before October 2011.  Further, since Claimant reported a gradual onset of symptoms, 
Dr. Sacha did not believe that a specific injury occurred.  He opined that absent trauma 
in the workplace, Claimant’s shoulder pathology was not caused by her job duties.   

Dr. Sacha utilized the medical causation assessment for cumulative trauma 
conditions found in Rule 17, Exhibit 5 of the Division of Workers’ Compensation Rules 
of Procedure to determine if Claimant’s shoulder condition constituted a repetitive 
motion injury.  Dr. Sacha considered the history of pain provided by Claimant, 
Claimant’s job duties, the MRI findings, and non-occupational risk factors. Dr. Sacha 
concluded that Claimant’s job duties did not cause the shoulder pathology, which is the 
cause of Claimant’s symptoms.  He did not believe that Claimant’s job required 
sufficient repetitive lifting with the right arm to cause the pathology found on the MRI.   

Claimant testified that she had no history of a shoulder injury or problems.  She 
had never fallen.  She also testified that the pain “happened all of a sudden” then got 
progressively worse; however, she also attributed her shoulder pain to repetitive use of 
her arm while performing her job duties.  

The credible evidence supports that the MRI findings are degenerative, chronic 
and pre-existed Claimant’s onset of shoulder pain in October 2011.  The Judge credits 
Dr. Sacha’s testimony in that regard.   

While it may be true that Claimant experienced shoulder pain while performing 
her job duties due to the significant pre-existing pathology, the Claimant has not 
established that her job duties caused her to develop that pathology nor has she 
established that her job duties aggravated her chronic degenerative pre-existing 
condition.   

 
CONCLUSIONS OF LAW 
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Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

  The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

Claimant must prove that he suffered an injury arising out of and in the course of 
employment which directly and proximately caused the condition for which benefits are 
sought §8-41-301(1), C.R.S.; Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 
989 P.2d 251 (Colo. App. 1999).  

An industrial aggravation of a preexisting medical condition can result in a 
compensable injury as long as the aggravation is the proximate cause of the need for 
treatment.  H&H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).  
However, when a claimant experiences symptoms while at work it is for the ALJ to 
determine whether subsequent need for treatment was caused by an industrial 
aggravation of a pre-existing condition or by the natural progression of the pre-existing 
condition.  The mere experience of symptoms at work does not necessarily require a 
finding that the employment aggravated or accelerated the pre-existing condition.  
Resolution of that issue is also one of fact for the ALJ.  F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985). 

The Judge recognizes that the cause of one’s pain complaints may not always be 
immediately apparent, but in this case, the Claimant attributed her shoulder pain both to 
a specific incident and to repetitive use.  To the extent the Claimant asserts that 
repetitive use of her right arm or a specific incident caused the multiple tendon tears 
and other pathology, the Judge is not persuaded.  The credible evidence supports that 
the MRI findings are degenerative, chronic and pre-existed Claimant’s onset of shoulder 
pain in October 2011.  The Judge credits Dr. Sacha’s testimony in that regard.  As such, 
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the Claimant has failed to establish that her job duties caused her to develop the 
significant pathology found on her November 2011 MRI.   

To the extent the Claimant asserts that repetitive use of her right arm aggravated 
the chronic, degenerative and pre-existing shoulder condition, the Claimant has failed to 
establish such an aggravation.  While it may be true that Claimant experienced shoulder 
pain while performing her job duties due to the significant pre-existing pathology, the 
Claimant has not established that her job duties aggravated her chronic, degenerative 
pre-existing condition to produce the need for treatment.  The Judge is not persuaded 
that lifting meat onto a scale or out of the deli counter produced the need for medical 
treatment rather the natural progression of Claimant’s chronic shoulder condition 
produced the need for treatment.  The mere increase or development of symptoms 
while working does not compel a finding of compensability.  Accordingly, Claimant’s 
claim for workers’ compensation is denied and dismissed.  

Because the Judge has found that Claimant has not sustained a compensable 
work injury, the remaining issues need not be addressed.  

 
ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation 
benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 6, 2012 
 
Laura A. Broniak 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-852-405-01 & 4-861-845 

 
ISSUES 

 
 The following issues were raised for consideration at hearing: 
 
 1. Whether Claimant established by a preponderance of the evidence 

the    compensability of the January 31, 2007, and August 24, 2008, 
claims; 

 
 2. Whether the claims are barred by the statute of limitations; and  
 
 3. Whether Claimant is entitled to any reasonably necessary or 

related    medical benefits.  
 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ enters the following 

Findings of Fact: 
 
 1. Claimant began working for Employer in September 2004 and was 

hired as a protection services consultant.  He last worked in April 2010 and was 
terminated from employment on August 23, 2010.   

 
 2. Claimant has suffered from bilateral knee problems and had 

undergone treatment for such knee problems prior to beginning his employment with 
Employer.   

 
 3. In May 2003, Claimant was seen by an orthopedic surgeon, James 

P. Lindberg, M.D., who indicated that Claimant had “significant degenerative arthritis in 
both knees, right worse than left, and sooner or later he is going to need joint 
replacement surgery.”  At that time, Dr. Lindberg felt that Claimant was ready for a total 
right knee replacement.  However, due to Claimant’s obesity, he was scheduled for 
gastric bypass surgery and would have to lose weight prior to undergoing the total knee 
replacement (Respondents’ Exhibit pp. 241-242).  In November 2003, Dr. Lindberg 
again examined Claimant and indicated that after Claimant completed his gastric 
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bypass surgery he would schedule his right total knee replacement (Respondents’ 
Exhibit p. 240).   

 
 4. Dr. Lindberg re-examined Claimant in May 2004 and indicated 

Claimant continued to lose weight and again discussed scheduling the right total knee 
replacement (Respondents’ Exhibit p. 239).  In December 2004, Dr. Lindberg saw 
Claimant and noted that Claimant had “stepped in a hole two months ago elk hunting 
and injured his right knee, which was already in bad shape.”  He stated that Claimant 
had to lose more weight before he would schedule the right knee replacement 
(Respondents’ Exhibit p. 238).   

 
 5. Dr. Lindberg did not see Claimant again until January 2006.  At that 

time, he examined both knees and indicated that they “both have significant 
patellofemoral disease and bone-on-bone arthritis in the medial side, with lateral 
subluxation.  He has degenerative arthritis in his first metatarsophalangeal joint.”  Dr. 
Lindberg discussed bilateral total knee replacements with Claimant and advised him 
that they would perform one at a time.  Claimant was to call Dr. Lindberg when he 
weighed 250 pounds and surgery would be scheduled (Respondents’ Exhibit p. 237).   

 
 6. Claimant filed a Workers’ Claim for Compensation for a December 

31, 2007, claim, but did not file the claim until March 29, 2011.  On that claim form, he 
indicated that he was walking and fell on ice at a seminar.  At the time of hearing, 
Claimant indicated that the accident did not occur on December 31, 2007, but had 
occurred on January 31, 2007.  He testified that he was attending a seminar as part of 
his job duties and slipped and fell on ice next to his car.  He alleged that he injured both 
of his knees and his back.  

 
 7. Claimant introduced into evidence an e-mail which he indicated he 

sent to *J stating that he fell on ice going into seminar and asking if he should “see my 
doc or co if not better in the morning.”  E-mail from *J stated “you should plan to do what 
you feel is necessary.” (Claimant’s Exhibit No. 3).  There were no follow-up e-mails or 
conversations with *J about any injury or whether Claimant had sought medical care.  
There is no evidence that *J or Employer was ever given notice by Claimant that he 
sought medical care for any alleged injuries sustained in the January 31, 2007, fall.  
Since Claimant chose to see his own physician and chose to submit all of his bills 
through his health insurance carrier, Employer would not have been aware that 
Claimant was even seeking treatment for an alleged work-related injury.  In addition, 
there is no evidence submitted by Claimant that he received any medical care for any 
knee injury sustained in that fall.  

 
 8. According to Claimant he was already under the care of a 

chiropractor, Donald Aspegren, D.C. in January 2007 and he chose Dr. Aspegren to 
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treat him for his fall.  Records from Dr. Aspegren, dating back to 2004, indicate that he 
was already treating Claimant for knee, neck and low back problems. 

 
 9. A note from Dr. Aspegren dated February 1, 2007, indicates that 

Claimant told him that he fell and had “LBP, neck pain-ache”.  His note also states “Pt 
fell on ice-jamming low back”.  The location of the complaint was “low back pain”.  There 
is no indication in Dr. Aspegren’s records that Claimant reported any injuries to his 
knees (Respondents’ Exhibit pp. 234-235).  Claimant testified at the time of hearing that 
he never received any treatment for problems with his knees with Dr. Aspegren, nor 
was he ever referred out by Dr. Aspegren for any treatment for his knees.  Claimant 
testified that his cervical and low back pain “went away” after several months.  

 
 10. According to Claimant, he never filled out any paperwork for the 

January 31, 2007, accident and was not asked about paperwork by *J.  He first testified 
that he thought *J had taken care of this but later indicated that he thought his job would 
be in “jeopardy” although he claimed he did report the accident.  At no time did he 
request payment of any of the chiropractic bills of Dr. Aspegren.   

 
 11. Claimant did not receive any care and treatment for his knees 

immediately after the accident on January 31, 2007.  On November 24, 2007, Claimant 
sought treatment with Craig Loucks, M.D.  According to Claimant, Dr. Aspegren did not 
refer him to Dr. Loucks.  He and his wife chose Dr. Loucks because Dr. Loucks had put 
on a seminar at the clubhouse where he lived.  

 
 12. Dr. Loucks saw Claimant on November 24, 2007, for bilateral knee 

pain.  Claimant advised Dr. Loucks that he had progressive knee pain for the past ten 
years.  There is no mention in Dr. Loucks’ report of the fact that bilateral knee surgeries 
had been previously recommended and were in the process of being scheduled.  Dr. 
Loucks stated “Paul is an excellent candidate for bilateral stage total knee 
replacements.  He would like the first one done in March and the second one done in 
April.”  There is no mention of a January 31, 2007, accident involving the knees Dr. 
Loucks’ report  (Respondents’ Exhibit p. 45).  

 
 13. Claimant underwent a right total knee replacement in May 2008.  

He submitted all of the medical bills through his health insurance and did not advise the 
health insurance carrier that this was allegedly work-related or due to a January 31, 
2007, accident.  Claimant acknowledged at the time of hearing that the right total knee 
replacement had been recommended on numerous occasions before the January 31, 
2007, slip and fall.   
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 14. At the time of Claimant’s right total knee replacement in May 2008, 
his supervisor at Employer was *K.  Claimant testified that he did not advise *K that he 
was having right knee surgery due to any work-related accident and at no time advised 
*K of the alleged January 31, 2007, accident. 

 
 15. Claimant was scheduled to undergo his left total knee replacement 

prior to the second alleged accident of August 24, 2008.  However, this was delayed 
due to recuperation from the right total knee replacement.  In addition, Claimant 
underwent an appendectomy in December 2008.  Therefore, Claimant did not undergo 
the left total knee replacement surgery until April 20, 2009.   

 
 16. Dr. Loucks stated in his July 9, 2008, and August 6, 2008, office 

notes that Claimant was going to undergo left total knee replacement in December 
2008.  These office notes pre-date the alleged accident of August 24, 2008 
(Respondents’ Exhibit pp. 42-43).   

 
 17. On July 26, 2011, Claimant filed a Workers’ Claim for 

Compensation alleging that he had sustained an injury back on August 24, 2008 while 
moving equipment and injuring “left and right knees.” (Respondents’ Exhibit p. 47)   

 
 18. In 2007, Claimant was also treating with his family physician, 

Michael Robertson, D.O.  Dr. Robertson saw Claimant on December 27, 2007, and 
indicated that Claimant advised him that he had “severe degenerative joint disease and 
is scheduled with Dr. Loucks for right knee replacement in May of ’08 and left knee 
replacement sometime after this.”  There is no history in Dr. Robertson’s report of any 
accident to Claimant’s knees on January 31, 2007 (Respondents’ Exhibit p. 81).   

 
 19. In May 2008, Dr. Robertson again notes that Claimant is scheduled 

to have bilateral knee replacements.   
 
 20. Claimant alleges that, on August 24, 2008, he was in the exhibit 

hall at the Convention Center during the Democratic National Convention.  He claims 
that while he was checking an exhibit he tripped and fell on his knees.  He claims he 
sent an e-mail to *K advising him of the injury.  Claimant was unable to produce the e-
mail at the time of hearing and stated that he must have misplaced it.  *K credibly 
testified at hearing that he never received notice of a work injury occurring on August 
24, 2008. 

 
 21. Claimant was already under the care and treatment of Dr. Loucks 

and the physical therapist for both of his knees prior to the alleged accident of August 
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24, 2008.  He had already undergone the right total knee replacement and was 
scheduled to have the left total knee replacement.  Claimant saw the physical therapist 
on August 24, 2008, and advised that he fell and landed on left knee before right knee.  
There is no indication that Claimant advised the physical therapist that this was a work-
related fall.  He continued to receive the same care and treatment for his knee problems 
and there is no indication that his treatment changed.  

 
 22. Five days after the alleged accident of August 24, 2008 Claimant 

saw his family physician, Dr. Robertson.  There is no mention of any work-related fall or 
knee injuries.  Dr. Robertson indicated that Claimant advised him that he was on his 
feet for a long period of time last week and “actually did stumble and twisting his right 
low back.” (Respondents’ Exhibit p. 77)   

 
 23. Claimant was involved in a motor vehicle accident on December 6, 

2008, when he was hit by another vehicle.  According to Claimant, he injured his neck 
and back and treated extensively with the chiropractor for these problems.  He settled 
the claim for $25,000.00.  In July 2009, Claimant woke up with severe neck pain and 
was seen at the emergency room.  He was later referred to Dr. Mobley in October 2009.  
Records indicate that Claimant advised Dr. Mobley of his motor vehicle accident, but did 
not mention either the January 31, 2007, or August 24, 2008, accidents.  

 
 24. Claimant was involved in another accident in October 2009 where 

he fell on ice injuring his back and his left knee.  He agreed that this was not an on the 
job injury.  The October 2009 accident resulted in severe left knee problems.  Claimant 
had a second left knee surgery as a direct result of that accident.   

 
 25. Claimant had another motor vehicle accident on May 22, 2010, and 

again injured his neck, low back and left knee.  
 
 26. Claimant has undergone two cervical surgeries with Dr. Mobley.  

He has not advised Dr. Mobley about either the January 31, 2007, or August 24, 2008, 
accidents and testified that he was not claiming that either of these surgeries were due 
to these alleged accidents.  

 
 27.  *K was not Claimant’s manager at the time of the January 31, 

2007, accident.  Claimant testified that he never advised *K about this accident or the 
fact that any alleged surgeries were due to such accident.  *K confirmed that he had 
never spoken with Claimant regarding any alleged January 31, 2007, accident.  *K 
became Claimant’s supervisor in January 2008.  He had daily contact with Claimant 
between January 2008 and when Claimant ceased working in April 2010.  Although he 
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was aware that Claimant was requesting time off due to bilateral knee replacements, at 
no time did Claimant ever advise him that the surgeries were allegedly work-related.   

 
 28. *K confirmed that Employer would have been providing work at the 

Convention Center during the Democratic National Convention.  He stated that Claimant 
at no time advised him that he had injured himself on August 24, 2008, or sent him an 
e-mail in regards to any such accident.  At the time of this alleged accident, he was 
aware that Claimant was already scheduled to undergo bilateral knee replacements.  
These discussions took place prior to August 24, 2008.   

 
 29. *K confirmed that there were signs posted at Employer in regards 

to the reporting of industrial injuries.  He also had yearly reviews with Claimant, and at 
no time did Claimant mention in any of the yearly reviews that he had on the job injuries.  
Claimant also filed an EEOC claim in 2010 and *K met with Claimant in 2010 in regards 
to job modifications due to Claimant’s physical restrictions.  At that time, although 
Claimant was discussing job modifications and his physical capabilities, there was no 
mention made that any physical problems were allegedly work-related.  At the time of 
that meeting, Claimant had not filed either workers’ compensation claim.   

 
 30. Claimant testified that he did not file a claim for his January 31, 

2007, accident until March 29, 2011, after he had been terminated.  When asked why 
he waited to file this, he stated that he “understood that I would have knee issues in the 
future.  I was unsure of the medical coverage that I would have.”  

 
 31. According to Claimant, although he alleged that the accident on 

January 31, 2007, resulted in injuries to his knees, the only doctor that he saw was Dr. 
Aspegren and he did not receive any treatment for any knee injuries. 

 
 32. After Claimant attended the seminar on January 31, 2007, he was 

required to fill out paperwork for reimbursement for his costs related to the seminar.  
However, at that time he did not fill out any paperwork for the fall.   

 
 33. According to Claimant the e-mail that he sent to *J (Claimant’s 

Exhibit No. 3) was printed off after *J was terminated, which was approximately nine 
months after the alleged accident.  Claimant simply kept it in a file at home even though 
he knew that he had allegedly been injured in 2007.  He had the e-mail from 2007 until 
2011, but did not file a claim.  According to Claimant, he also printed an e-mail that he 
allegedly sent to *K in August 2008, but misplaced it.   
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 34. The ALJ does not find Claimant’s testimony credible in regards to 
the reporting of injuries in either of these falls.  If Claimant felt that he had sustained 
injuries to his knees in January 2007 and August 2008 and that he required treatment 
for such falls, he was aware of the procedures for the handling of workers’ 
compensation claims.  There was no plausible explanation given by Claimant as to why 
he would have chosen to undergo extensive care and treatment for such alleged injuries 
under his health insurance if he believed that he was entitled to workers’ compensation 
benefits.  During the times that Claimant was off work for his various surgeries including 
bilateral knee replacements, knee surgeries and cervical surgeries, Employer’s Report 
of Work Ability forms were turned into the company.  These forms all contain sections 
that need to be filled in if injuries are for workers’ compensation claims.  None of the 
Report of Work Ability forms signed by any of the physicians referred to any work-
related injuries (Respondents’ Exhibit K).  

 
 35. At the time of hearing, Claimant testified that he was not alleging 

any injury or requesting treatment for any neck condition and that the alleged injuries 
were to his bilateral knees.  

 
CONCLUSIONS OF LAW 

 

 Based upon the foregoing Findings of Fact, the ALJ draws the following 
Conclusions of Law: 

 
 a. The purpose of the Workers’ Compensation Act of Colorado (the Act) 

Section 8-40-101, et seq. C.R.S., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), supra.  Claimant shoulders the burden of 
proving by a preponderance of the evidence that his injury arose out of the course and 
scope of his employment.  Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the trier of 
fact, after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation 
case must be interpreted neutrally, neither in favor of the rights of Claimant nor in favor of 
the rights of Respondents.  Section 8-43-201, supra. 

 
 b. When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  A workers’ compensation case is decided on its merits.  Section 8-43-201, 
supra.  The ALJs factual findings concern only evidence that is dispositive of the issues 
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involved.  The ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
 c. Section 8-43-103(2), C.R.S. provides that the right to compensation 

and benefits provided by the statute shall be barred unless, within two years after the 
injury, a notice claiming compensation is filed with the Division.  This can be extended 
to three years if a reasonable excuse exists for the failure to file such notice and if the 
employer’s rights have not been prejudiced thereby.  In all cases in which the employer 
has been given notice and fails to report such injury, then the statute of limitations does 
not begin to run until after the required report has been filed.  

 
 d. Claimant alleges that he was involved in an accident on January 

31, 2007, when he slipped and fell while going into a seminar, which was required as 
part of his job.  According to Claimant, he injured his knees in such accident.  The 
medical records indicate that Claimant had bilateral knee problems for many years prior 
to January 31, 2007, and that Claimant had discussed bilateral knee replacements prior 
to January 31, 2007.  In fact, the year prior to the accident Dr. Lindberg noted that 
Claimant was going to require bilateral knee replacements and that he would do “one at 
a time”.  The evidence at hearing established that the only reason the knee 
replacements had not been performed by January 2007 was due to Claimant’s obesity.  

 
 e. Claimant produced a copy of an e-mail dated January 31, 2007, 

which he claims to have printed and kept in his file since approximately September 
2007.  Such e-mail indicated that he asked his supervisor if he wanted him to “see my 
doc or co if not better in morning” and *J advised Claimant to “do what you feel is 
necessary”.  There was no evidence presented as to whether Claimant contacted *J 
after January 31, 2007, and advised him what he had found “necessary” to do or that he 
had advised *J that he had sought medical care.  Claimant admitted that he made no 
effort to file a workers’ compensation claim or fill out any paperwork for the injury 
although he did fill out paperwork for the seminar.  Even if *J had been advised that 
Claimant had fallen and might seek care, there is no evidence presented that Claimant 
followed up with *J or with anyone else at Employer after January 31, 2007, to advise 
that he had sought medical care for such alleged fall.  Although Claimant presented 
evidence that he reported the fall to his supervisor, he failed to present evidence that he 
ever reported any injury resulting from that fall.   

 
 f. In addition, although Claimant alleges that he reported his alleged 

knee injuries to Dr. Aspegren on February 1, 2007, this is not supported by the medical 
records.  Dr. Aspegren indicated that Claimant simply advised him that he had jammed 
his “low back” and that Dr. Aspegren treated him for his low back.  According to 
Claimant’s own testimony, his low back and neck pain went away and, at no time, did 
he receive any treatment for his knees from Dr. Aspegren.  Therefore, although 
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Claimant apparently chose Dr. Aspegren to treat him for the alleged fall, Dr. Aspegren 
did not provide any care and treatment for Claimant’s knees, nor did he refer Claimant 
for treatment for his knees.  Therefore, regardless of whether the accident occurred or 
was reported, Claimant has failed to prove by a preponderance of the evidence that he 
sustained any injury to his knees on January 31, 2007.   

 
 g. The ALJ finds the opinions of Dr. Lindberg to be persuasive in that 

Claimant had severe bilateral knee problems and required bilateral knee replacements 
prior to January 31, 2007.  In addition, the ALJ notes that there is no mention of any 
work-related accident or treatment for such accident to Claimant’s knees between 
January 31, 2007, and when Claimant sought treatment with Dr. Loucks on November 
14, 2007.  When Claimant saw Dr. Loucks on November 14, 2007, he failed to advise 
Dr. Loucks that he had been previously treating with Dr. Lindberg and was going to 
undergo bilateral knee replacements.  Claimant did not advise Dr. Loucks of an accident 
on January 31, 2007, but simply indicated that he had progressive knee pain for the 
past ten years, which was affecting his quality of life as well as his activities of daily 
living.  There is no mention in any of Dr. Loucks records of an injury on January 31, 
2007, resulting in injuries to Claimant’s knees.  

 
 h. The ALJ also notes that the records from Claimant’s family 

physician, Dr. Robertson, referred to Claimant’s need for bilateral knee replacements 
and his upcoming surgeries with Dr. Loucks.  However, again, Claimant did not advise 
Dr. Robertson that he had injured his knees in an accident on January 31, 2007.  Taking 
into consideration all evidence in the record, the ALJ finds that Claimant has failed to 
establish by a preponderance of the evidence that he injured his knees on January 31, 
2007, or that any fall on such date resulted in any need for medical care and treatment 
for Claimant’s knees.   

 
 i. Claimant was under extensive care and treatment for his bilateral 

knee problems prior to the alleged accident of August 24, 2008.  Claimant admitted at 
the time of hearing that he had already undergone the right total knee replacement 
before the alleged accident and that he had been scheduled to undergo the left total 
knee replacement prior to the alleged accident.  However, this had been delayed due to 
other medical problems.   

 
 j. Claimant was able to produce an e-mail from January 2007, which 

he had kept in his possession since September 2007, but failed to provide to the 
Employer until 2011.  However, he claims that he misplaced the e-mail which he had 
printed in 2008 in regards to the second alleged accident.  The ALJ does not find the 
testimony of Claimant to be credible in regards to such e-mail.  The ALJ finds the 
testimony of *K to be persuasive in that Claimant did not either e-mail or report to him 
orally that he had injured himself on August 24, 2008.  Claimant could not offer a 
reasonable explanation as to how he kept an e-mail from 2007, but then misplaced an 
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e-mail from 2008.  He also did not provide any plausible explanation as to why, if he 
sent an e-mail to his supervisor in 2008 in regards to an accident, why he would not 
then have followed up with him in regards to such accident between 2008 and when he 
stopped working in 2010.  If Claimant had truly reported the accident in 2008, he would 
not have simply sent an e-mail to a supervisor but he would have reported the accident 
and injuries to his employer through the appropriate procedures by filing a formal claim.  
Claimant  failed to file any type of written claim for a 2008 accident until almost three 
years later, after he had been terminated.  

 
 k. The ALJ also notes that, although Claimant alleges that he reported 

his accident to *K in August 2008, there is no indication of any such reporting.  Claimant 
failed to advise *K of any claim that his ongoing knee problems were due to this alleged 
accident.  He failed to even file a workers’ compensation claim for such alleged accident 
until July 26, 2011, after he had been terminated from Employer.  

 
 l. The medical and physical therapy records reference various falls 

that Claimant has had due to the instability of his knees  Although there is an August 25, 
2008, physical therapy note indicating that Claimant fell, there is no indication in such 
note that the accident was work-related or that Claimant had sustained any type of 
permanent aggravation to his knees.  Claimant continued to receive the same care and 
treatment for his knees.  In October 2009 Claimant was involved in a new accident 
where he fell on ice.  Medical records clearly indicate that as a result of such fall, 
Claimant sustained a new injury to his left knee resulting in additional knee surgery.  
Claimant then sustained yet another injury to his left knee on May 22, 2010, resulting in 
additional care and treatment.  

 
 m. Although Claimant has seen numerous medical providers since 

August 24, 2008, there is no mention in any of the medical records from any physician 
or physical therapist that Claimant reported an accident on August 24, 2008, resulting in 
injuries to his knees.  Instead, all of the medical reports reference Claimant’s pre-
existing knee problems as well as his subsequent injuries including a slip and fall and 
multiple motor vehicle accidents.  Taking into consideration the weight of all of the 
medical records, the ALJ finds that Claimant has failed to prove by a preponderance of 
the evidence that he sustained an injury to his bilateral knees on August 24, 2008, due 
to a fall at work.   

 
 n. Claimant waited until 2011 to file workers’ compensation claims for 

injuries which occurred back in 2007 and 2008.  He failed to provide a reasonable 
explanation as to why he waited so many years to file the claims.  In addition, he failed 
to provide a reasonable explanation as to why he would have submitted his extensive 
medical bills through his health insurance carrier or why he would have not have 
requested lost wages for the various periods of time that he was off work for his 
surgeries.  In fact, when he was asked if he was aware of one single report from his 
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treating physician, Dr. Loucks, that referenced either a January 31, 2007, or August 24, 
2008, accident, he indicated that there was not one that he could “remember.”   

 
 o. Claimant also testified that he had concerns about filing workers’ 

compensation claims because he was concerned about being terminated.  However, 
this was inconsistent with his allegations that he did in fact report the claims at the time 
they occurred.  In addition, he acknowledged that although he was terminated August 
23, 2010, he failed to file his claim forms until March 2011 and July 2011, and therefore 
his delay in filing those claims had nothing to do with his concerns about being 
terminated.  

 
 p. Based on the testimony of Claimant and the e-mail he produced, 

Claimant advised his supervisor on January 31, 2007, that he had fallen and might need 
to seek medical care.  There is no indication that he ever followed up and advised his 
employer that he had sustained any injury or sought medical care as a result of such 
accident.  However, in regards to the August 24, 2008, accident, the ALJ finds that 
Claimant did not report such alleged accident to Employer.  Although Claimant alleged 
that he was aware that this was a work-related accident and he allegedly printed an e-
mail showing that he reported such alleged accident, he acknowledged that he did not 
file his claim for compensation for such alleged accident until July 26, 2011.  Therefore, 
under Section 8-43-103(2), such claim is barred by the statute of limitations.  

 
 q. Claimant has failed to prove by a preponderance of the evidence 

that he injured his knees on January 31, 2007.  He has also failed to prove by a 
preponderance of the evidence that he was involved in an accident on August 24, 2008, 
resulting in any injuries to his knees.  Therefore, his claims for compensation must be 
denied and dismissed. 

 
ORDER 

 
 IT IS THEREFORE ORDERED THAT: 
 
 1. Claimant has failed to show that he sustained injuries to his knees 

on January 31, 2007, and therefore the claim in W.C. No. 4-852-405 is denied and 
dismissed. 

 
 2. Claimant has failed to prove that he sustained an accident arising 

out of his employment on August 24, 2008.  In addition, any alleged claim is barred by 
the statute of limitations.  Therefore, the claim in W.C. No. 4-861-845 is denied and 
dismissed.  
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 3. All matters not determined herein are reserved for future 

determination. 
 If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 6, 2012_ 
 
Margot W. Jones 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-862-978-01 

ISSUES 

The issue determined herein is an offset pursuant to section 8-42-112, C.R.S. 
 
FINDINGS OF FACT 

In April 2011, claimant began work for the employer, a temporary placement 
agency.  Claimant was placed at *C C, which manufactures crucibles for mining 
assaying work. 

On April 8, 2011, _, a personnel supervisor for the employer, provided an 
orientation for claimant.  Claimant signed an acknowledgment that included “safety 
orientation.”  The acknowledgment included the statement, “I understand that failure to 
follow the safety procedures at any job site or participation in unsafe activities may 
result in a documented notice of unacceptable behavior and disciplinary action, up to 
and including immediate discharge.” 
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Claimant first worked in the “pack and load” area for *C C.  He then worked for 
about two weeks as a “board runner” responsible for removing completed crucible cups 
from the boards on which they were placed by press operators. 

At some point prior to July 2011, claimant was trained as a toggle press operator.  
*L, who had been an employee of this employer and then by *C C, was one of two 
people who trained claimant as a press operator.  *L instructed claimant to wear the 
safety harness at all times when operating the press. 

The press has a recessed bushing at the bottom of the press into which the 
operator places mixed material scooped with the right hand.  The press cycles about 
one time every six seconds.  The operator places both arms into a harness which is 
connected by a cable to the press.  As the press descends to form a cup out of the 
mixed material in the bushing, the harness pulls the operators hands away from the 
press.  The press lifts up; the operator removes the cup with the left hand, places the 
cup on the board, and fills the bushing with material with a scoop in the right hand. 

*L informed claimant that sometimes the operator had to pack the material into 
the bushing.  *M, the *C C foreman, had shown *L how to use the scoop to pack the 
material into the bushing as he removed the scoop from the press.  *L used that 
process on occasion.  At times, *L also used a one-cup at a time process that he had 
observed being used by *M.  *L, who left *C C more than one month before claimant’s 
injury, did not show claimant how to use the one-cup process. 

On rare occasions, claimant observed *M at the beginning of a shift using the 
press to make one cup at a time without wearing the safety harness.  __, the plant 
engineer, explained at the hearing that this was part of the maintenance procedure after 
adjustment of cup height on a machine.  After getting the correct cup height, *M would 
resume normal production operation by wearing the safety harness.  Claimant was not 
trained on maintenance procedures and had not been instructed to use the one cup 
process at any time. 

*C C had stated production goals for each press, but did not impose any 
discipline for employees who failed to meet those goals.  Consistency of the mixed 
material appears to be a common problem with production and results in fewer good 
crucibles produced on each machine. 

On August 2, 2011, claimant began work at *C C at 6:30 a.m.  The material was 
not producing good cups and claimant observed that more cups were defective than 
were good.  Claimant informed *M about problems with the material, but no *C C 
employees made any changes.  Claimant, without instruction to do so by anyone, 
implemented a one-cup process.  He turned off the press, packed material into the 
bushing with his left hand, turned on the machine, pressed one cup, removed the cup, 
turned off the machine, and re-packed the bushing for the next cup.  It took time to 
remove the safety harness after each cup. 

On August 2, 2011, claimant took a break at about 9:30 a.m.  When he returned 
from break, he decided not to put the safety harness on.  He continued to use the one-
cup process.  After he made about 6 cups, he failed to get his left hand out of the way of 
the press and suffered amputations of three fingers on his left hand. 
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Respondents have failed to prove by a preponderance of the evidence that 
claimant’s injury was caused by the willful failure of claimant to use a safety device 
provided by the employer.  *C C, not the employer, provided the safety harness for 
press operation. 

Respondents have failed to prove by a preponderance of the evidence that 
claimant’s injury resulted from claimant’s willful failure to obey a reasonable rule 
adopted by the employer for the safety of the employee.  *C C, not the employer, had a 
rule that required press operators to wear the safety harness at all times while using the 
press.  The one sentence in the employer’s “Orientation Acknowledgment” to “follow the 
safety procedures at any job site” is insufficient to constitute a safety rule adopted by 
the employer.   

CONCLUSIONS OF LAW 

Respondents have failed to prove that they are entitled to a reduction in benefits 
pursuant to section 8-42-112(1), C.R.S.  That section provides for a reduction where the 
injury results from the employee’s willful failure to obey a reasonable rule adopted by 
the employer for the safety of the employee or to use a safety device provided by the 
employer.  In this case, the employer is a temporary labor staffing agency.  
Respondents initially argue that the 50% reduction is pursuant to section 8-42-
112(1)(a), C.R.S.  That paragraph provides for the offset if the injury results from a 
willful failure to use a safety device provided by the employer.  As found, the employer 
did not provide the safety harness at issue in this case.  The harness was provided by 
the employer’s client.   

 
Second, respondents argue that the offset is pursuant to section 8-42-112(1)(b), 

C.R.S., for willful failure to obey a reasonable safety rule adopted by the employer.  As 
found, respondents have failed to prove by a preponderance of the evidence that the 
employer adopted a safety rule requiring use of the safety harness at all times by the 
press operator.  Again, the employer’s client had the reasonable safety rule to require 
use of the safety harness at all times when operating the press.  Respondents argue 
that the statute must be interpreted to make the rules of the client the rules of the 
employer.  That argument is unpersuasive.  The language of the statute is controlling.  
Presumably, the employer prices its labor staffing services to include the risk of workers’ 
compensation liability, which may even be higher for placement of temporary labor 
employees into press production jobs.  The employer also may specifically adopt its 
own rules or more specifically incorporate the client’s rules into its contract of hire with 
the employee.  In this instance, the employer has failed to make the requisite showing 
that claimant violated a rule of the employer. 

 
ORDER 

 It is therefore ordered that: 
Respondents’ request for an offset is denied and dismissed. 
All matters not determined herein are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 9, 2012    
 Martin D. Stuber 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-820-102-02 

ISSUES 

 The issues determined herein are claimant’s appeal of an order by a 
prehearing administrative law judge (“PALJ”) and attorney fees. 

 
FINDINGS OF FACT 

On February 10, 2010, claimant suffered an admitted work injury. 
On August 25, 2010, respondents filed a final admission of liability that 

terminated temporary disability benefits and denied any liability for permanent partial 
disability benefits or continuing medical benefits after maximum medical improvement.  
Claimant did not object and this workers’ compensation claim was closed, subject to a 
petition to reopen. 

On December 6, 2010, claimant, through counsel, filed a petition to reopen the 
claim. 

On December 28, 2010, claimant filed her application for hearing on the issues of 
petition to reopen, medical benefits, temporary disability benefits, and average weekly 
wage.  Hearing was set for April 14, 2011, in Pueblo, Colorado. 
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On January 12, 2011, claimant filed a motion for permission of the parties to 
engage in discovery.  On January 28, 2011, the order was granted for the parties to 
engage in discovery. 

On February 17, 2011, respondents sent to claimant a set of 20 interrogatories.  
Pursuant to WCRP, claimant’s answers to the interrogatories were due March 9, 2011. 

On March 16, 2011, respondents’ attorney wrote to claimant’s attorney to request 
the interrogatory answers. 

Respondents also requested that claimant provide written releases for medical 
records and a list of providers, pursuant to WCRP.  Claimant delayed providing the 
releases and list, but eventually provided those documents. 

On March 18, 2011, claimant provided unverified answers to respondents’ 
interrogatories.   

On March 28, 2011, respondents’ attorney wrote to claimant’s attorney to 
demand supplemental answers to interrogatories 1, 2, 7. 9, 10, and 12. 

On April 6, 2011, PALJ DeMarino held a prehearing conference to deal with 
respondents’ motion to compel supplemental answers.  By order dated April 6, 2011, 
the PALJ struck claimant’s application for hearing and vacated the hearing and 
compelled supplemental answers to interrogatories 1, 2, 7, 9, 10, and 12.  The PALJ 
order noted that claimant risked a sanction of witness preclusion if she persisted in one 
sentence answers about witness testimony. 

On April 20, 2011, claimant provided unverified supplemental answers to the 
interrogatories. 

On April 21, 2011, respondents wrote to claimant’s attorney and noted that the 
answer to interrogatory 7, which requested a statement of facts that the witnesses 
would testify to at hearing, was still deficient and the answers were not attested to by 
claimant.   

On May 11, 2011, claimant provided verification for the original answers on May 
18, 2011. 

On May 27, 2011, PALJ DeMarino held another prehearing conference on 
respondents’ motion to compel complete answers to the interrogatories.  By order dated 
May 27, the PALJ ordered claimant to sign answers to the interrogatories and ordered 
claimant to provide complete answers to the February 17 interrogatories no later than 
June 3, 2011.  The PALJ warned claimant that CRCP 37(b)(2) included sanctions as 
severe as dismissing the action.   

On June 2, 2011, claimant sent a second set of supplemental answers, which 
were verified by claimant on May 31, 2011. 

On June 5, 2011, respondents’ attorney wrote to claimant’s attorney and insisted 
that the answers were still deficient for interrogatories 1, 2, 7, 9, 10, 11, and 12.  
Respondents noted that the answer to interrogatory 7 was particularly deficient and 
continued to provide only brief, uninformative summaries of subjects that witnesses may 
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testify about at hearing.  Respondents indicated that they were going to set a 
prehearing conference to seek dismissal of the claim. 

On June 10, 2011, claimant provided a third set of supplemental answers, which 
were not verified by claimant.   

On June 23, 2011, PALJ DeMarino held a third prehearing conference.  On June 
30, 2011, the PALJ issued his order detailing the sequence of events in attempting to 
get claimant to provide sufficient answers to respondents’ interrogatories.  PALJ 
DeMarino found that the June 3 (sic) and June 10 supplemental answers were still 
deficient and did not comply with discovery rules, requirements and the PALJ orders of 
April 6 and May 27, 2011.  PALJ DeMarino noted that the June 10 answers also were 
not verified by claimant.  The June 30 order sanctioned claimant pursuant to CRCP 
37(b)(2)(B) as follows, “[C]laimant as the disobedient party is not allowed to support her 
designated claims, and claimant is prohibited from introducing designated matters in 
evidence, which include documentation in support of any claim that she is making.” 

On June 24, 2011, claimant provided verification for the June 10 answers.  That 
verification page was sent to respondents on June 29. 

On October 25, 2011, claimant applied for hearing on the sole issue of appealing 
the June 30 order of the PALJ.  On November 15, 2011, claimant filed an amended 
application for hearing in the proper venue of Pueblo, Colorado. 

On November 23, 2011, respondents filed a response to the application for 
hearing, adding the issue of attorney fees pursuant to section 8-43-211(2)(d), C.R.S. 

The sanction imposed by PALJ DeMarino on June 30, 2011, was not an abuse of 
discretion and is appropriate for the seriousness of claimant’s violations. 

Claimant did not apply for hearing on an issue not ripe for adjudication at the time 
of the application. 

CONCLUSIONS OF LAW 

1. Claimant has “appealed” the PALJ order to an OAC Judge.  The workers’ 
compensation act establishes no procedure for such appeals.  The courts have inferred 
such a procedure and the law governing such appeals is still unsettled.  In Industrial 
Claim Appeals Office v. Orth, 965 P.2d 1246 (Colo. 1998), the Supreme Court held that 
a PALJ may approve a settlement agreement and the order approving the settlement is 
a final order subject to appeal rather than an interlocutory order.  The Court also noted, 
“a PALJ's order relating to a prehearing conference is interlocutory (i.e., not immediately 
appealable) because a prehearing conference, by definition, is followed by a full hearing 
before the director or an ALJ. . . . Thus, the propriety of a PALJ's prehearing order may 
be addressed at the subsequent hearing.”  The Court distinguished the interlocutory 
nature of the prehearing order from the order approving a settlement, which was at 
issue in Orth.   

 
2. Dee Enterprises v. Industrial Claim Appeals Office, 89 P.3d 430 

(Colo.App. 2003) affirmed the conclusion that the hearing ALJ could alter prehearing 
orders by the PALJ.  The PALJ had ordered that depositions must be completed before 
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the hearing.  Some last minute circumstances caused claimant to request the 
opportunity to allow a post-hearing deposition of a witness.  Respondent argued that the 
prehearing orders were “binding on all parties” pursuant to section 8-43-207.5(3), 
C.R.S., and the hearing ALJ could not alter them.  The Court noted that the statute does 
not confer exclusive jurisdiction in the PALJ to determine discovery matters or 
evidentiary disputes.  A party may request a prehearing conference only up to 10 days 
before the hearing and it would have been impractical, if not impossible, for claimant to 
request a prehearing conference.  The Court concluded: 

 
Employer has presented no authority which convinces us that an ALJ lacks 

authority to override the ruling of a PALJ, and we conclude that the circumstances 
occurring here after the prehearing order lessened its binding effect. Not only was the 
ALJ presented with claimant's renewed request at the hearing, but that request was 
necessitated by time constraints arising immediately prior to the hearing, and the 
request involved evidence having the potential to affect the outcome. Thus, the ALJ did 
not abuse his discretion in granting claimant's motion. 

 
3. Szot v. U.S. Security Associates, Inc., W.C. No. 4-714-229 (ICAO, 

October 2, 2007) held that a PALJ order dismissing a claim for refusing to comply with 
orders compelling discovery was subject to appeal to an OAC Judge.  The OAC Judge 
had held that the PALJ order dismissing the claim was analogous to the PALJ order 
approving a settlement, as in Orth, supra.  In Szot, ICAO relied on Orth and held that 
only one exception existed to the categorization of all PALJ orders as interlocutory and 
that exception was orders approving settlements.  All other PALJ orders are 
interlocutory and, by definition, subject to review by an OAC Judge.  The Orth progeny 
now clearly defines the proper appeal for all PALJ orders is to an OAC Judge.   

 
4. The parties stipulated that the proper standard of review was for “abuse of 

discretion.”  Respondents correctly note that the sanction is an abuse of discretion only 
if it is “manifestly arbitrary, unreasonable, or unfair.”  Pinkstaff v. Black & Decker (U.S.) 
Inc., 211 P.3d 698 (Colo. 2009).  Nevertheless, the three cases cited by respondents in 
argument involved the Supreme Court reversing or remanding the sanctions imposed 
by the District Court judges.  Pinkstaff, supra; Nagy v. District Court, 762 P.2d 158 
(Colo.1988); Kwik Way Stores, Inc. v. Caldwell, 745 P.2d 672 (Colo.1987).   (Oddly, the 
cases cited by claimant affirmed the trial court imposition of sanctions, although those 
cases involved sanctions that were not litigation-ending.  Scott v. Matlack, Inc., 39 P.3d 
1160 (Colo. 2002); Scrima v. Goodley, 731 P.2d 766 (Colo. App. 1986)).  All of the 
cases emphasize that the trial court discretion on sanctions is not limitless and that the 
judge must consider the whole range of possible sanctions to impose the least sanction 
that is effective.  Pinkstaff, supra; Nagy, supra; and Kwik Way Stores, Inc., supra, each 
involved sanctions that were, in effect, litigation-ending sanctions.  The court has made 
clear that the sanction of default, striking of an answer, or preclusion of any evidence in 
support of a claim is especially problematic.  A sanction order that specifically notes the 
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discovery violation and discusses the reason for the particular sanction imposed is 
advised.   

 
5. Section 8-43-207(1)(e), C.R.S., specifically authorizes the administrative 

law judge to impose the sanctions provided in the rules of civil procedure for willful 
failure to comply with permitted discovery.  CRCP 37(b)(2)(B) authorizes a sanction of, 
“An order refusing to allow the disobedient party to support or oppose designated claims 
or defenses, or prohibiting him from introducing designated matters in evidence.”  This 
sanction is certainly more severe than the lesser sanctions of striking the application 
and vacating the scheduled hearing or imposing monetary costs on claimant or her 
attorney.  PALJ DeMarino, however, had already stricken the application and vacated 
the hearing due to claimant’s insufficient first set of interrogatory answers.  Claimant’s 
violation of the orders compelling answers continued in spite of the initial sanction.   

 
6. The violation and the sanction have to be considered in context.  Claimant 

had already received workers’ compensation benefits for an admitted injury.  Her claim 
was closed by final admission.  She petitioned to reopen.  The original application for 
hearing was to attempt to reopen the claim and obtain additional medical benefits and 
temporary disability benefits.  Respondents’ interrogatories were focused on exactly 
what claimant was alleging was wrong with her, what medical treatment she was 
seeking, what facts each witness at hearing would testify to, and what effects claimant 
had from a prior work injury in Arizona.  Claimant refused to provide any specificity 
about these matters.  Claimant argues that the sanction is ambiguous.  In some other 
context, the sanction might be ambiguous, but not in this context.  Claimant was 
precluded from supporting her claim that the petition to reopen should be granted.  The 
sanction specifically precluded introduction of documentary evidence.  In many 
contexts, that sanction would be litigation-ending.  The workers’ compensation statute, 
however, provides a right for the claimant to file petitions to reopen within the specified 
limitations periods.  Consequently, the only fair reading of the sanction in the June 30 
order precluded claimant from pursuing the previously-filed petition to reopen.  The 
additional sanction of precluding documentary evidence was superfluous.  Even the 
ultimate sanction of “dismissal” that respondents sought at prehearing would not 
prevent an additional timely petition to reopen the claim on a permissible statutory 
ground.  In the workers’ compensation context, the sanctions take on lesser severity 
due to the existing statutory right to file a petition to reopen, at least within the limitations 
periods.  Whether or not claimant will ever see fit to answer interrogatories so that she 
may actually obtain an order of reopening is a separate question.  Nevertheless, the 
sanction of precluding support for the current petition to reopen is an appropriate 
sanction, particularly for claimant’s refusal to provide answers about what the witnesses 
would say and what exactly her medical condition was.  The sanction imposed by PALJ 
DeMarino was not manifestly arbitrary, unreasonable, or unfair. 

 
7. Respondents seek attorney fees pursuant to section 8-43-211(2)(d), 

C.R.S., which provides: 
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If any person requests a hearing or files a notice to set a hearing on issues which 

are not ripe for adjudication at the time such request or filing is made, such person shall 
be assessed the reasonable attorney fees and costs of the opposing party in preparing 
for such hearing or setting. 

 
“Ripeness” within the meaning of section 8-43-211(2)(d), C.R.S., means that an 

issue is “real, immediate, and fit for adjudication.”  Franz v. Industrial Claim Appeals 
Office, 250 P.3d 1284 (Colo. App. 2010); Olivas-Soto v. Industrial Claim Appeals Office, 
143 P.3d 1178 (Colo. App. 2006).  An issue is “fit for adjudication” if there is no “legal 
impediment” to its immediate resolution.  Maestas v. Wal Mart Stores, Inc., WC 4-717-
132 (ICAO January 22, 2009).  An issue may be “ripe” for adjudication even though on 
its merits the issue could be classified as frivolous and groundless.  Rodriguez v. 
Safeway Stores, Inc., WC 4-712-019 (ICAO September 10, 2008) (challenge to 
composition of DIME panel was “ripe” even though ALJ determined that he lacked 
jurisdiction to award the requested relief); but cf. Silveira v. Colorado Springs Health 
Partners, WC 4-502-555 (ICAO, November 8, 2011).   

8. Respondents argue that claimant could not file a separate application for 
hearing to appeal the PALJ June 30 order and that Orth, supra, contemplated that the 
OAC hearing judge would review the PALJ order only in the context of the originally set 
hearing.  That argument is nonsensical.  PALJ DeMarino had already stricken 
claimant’s original application for hearing and vacated the April 14, 2011 hearing.  
Claimant could not obtain review of the June 30 order without filing a new document 
with OAC.  As discussed above, the statute and rules are completely silent about the 
manner of perfecting an appeal of a PALJ order.  Although some prehearings are, in 
fact, followed by a hearing before the OAC judge, that is not always the case.  
Sometimes, the PALJ order involves discovery disputes when no hearing has even 
been set before OAC.   Some PALJ orders impose a sanction of vacating a hearing that 
has already been set, as in the current case.  ICAO has recognized that the reality is 
that parties must be able to file applications for hearing to appeal PALJ orders.  
Anderson v. Labor Ready, WC 4-517-260 (ICAO, September 9, 2009) set aside as 
overly broad a protective order that precluded any additional applications for hearing.  
ICAO noted that claimant must be able to file an application for hearing to appeal a 
PALJ order.  Consequently, respondents’ argument that claimant could not file a 
separate application for hearing to appeal the PALJ order is erroneous.  Claimant’s 
appeal, although ultimately without merit, was ripe for adjudication at the time of the 
application for hearing.   

 

ORDER 

 It is therefore ordered that: 
Claimant’s appeal of the June 30, 2011, PALJ order is denied. 
Respondents’ request for attorney fees is denied and dismissed. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing  

a Petition to Review, see Rule 26, OACRP.   You may access a petition to review 
form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 9, 2012    
  
Martin D. Stuber 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-724-361 

STIPULATIONS 

 1. The parties stipulated and agreed, and the ALJ approved the 
stipulation, that the Respondents are entitled to a net overpayment of $10,233.40 
resulting from the Claimant’s award of social security disability benefits.  This 
overpayment credit that the Respondents are entitled to take towards future benefits 
specifically takes into account an underpayment to the Claimant resulting from a 
previous incorrect calculation of the Claimant’s average weekly wage (“AWW”) which 
did not provide for additional compensation reflecting the Claimant’s loss of health 
insurance premiums after certain dates.  The parties agreed to offset the Respondents’ 
original overpayment credit, as calculated by the parties at the hearing, by the 
underpayment amount related to the AWW issue resulting in the net overpayment by 
the Respondents of $10,233.40.   

 2. The Claimant’s AWW was $727.28 effective as of May 1, 2010, and 
$735.84 effective as of December 1, 2010.  These amounts include the cost of obtaining 
insurance pursuant to COBRA including an increase in insurance cost.      

 3. The Claimant withdrew the issue of disfigurement. 
 

ISSUES 
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 In light of the stipulations reached by the parties, the remaining issue 
presented for hearing is:  

 1. Whether the Claimant has proven, by a preponderance of the 
evidence, that she is permanently totally disabled. 

 

FINDINGS OF FACT 

1. The Claimant is currently 57 years old.  The Claimant completed the 11th 
grade and she obtained a GED in approximately 1989.  She has no specialized training 
other than on the job training she received from various employers.  She does not type 
and she does not have any switchboard experience.  She does have a previous work 
experience in food service and working for a dry cleaner business. 

 

 2. The Claimant began working with Employer in 2002.  She worked 
for Employer for 3 years prior to her work injury.  The Claimant was employed as 
manager at a *sandwich shop.  The Claimant set the schedule and verified hours 
worked by full-time and part-time employees.  The Claimant also handled food orders 
and worked with a cash register.   The Claimant baked bread and took inventory and 
placed orders with food vendors.   The Claimant did not prepare payroll but would verify 
payroll data before sending it in.  The Claimant also reported to a corporate office and 
had contact with the public through customer contact. 

 
3. Prior to working for Employer, the Claimant worked for *pizza shop for 13 

years.  She started working for *pizza shop as a waitress and was shortly promoted to 
shift manager.  Thereafter she became an assistant manager and later a general 
manager.  While working with *pizza shop, the Claimant opened three store locations in 
Colorado and verified adherence to corporate policies.  The Claimant assisted with 
interviewing and training new employees.  The Claimant also trained the managers for 
one of the locations. The Claimant took orders and performed cashier duties.  As part of 
these, the Claimant balanced the cash register at the opening and closing of business 
for the day.  The Claimant also assisted with scheduling and dispatching of delivery 
drivers.  The Claimant performed background checks as to prospective drivers and took 
inventory.  The Claimant also reported to a corporate office.   

 
4. The Claimant worked for a dry cleaner business for 8 years before 

working for *pizza shop.  The Claimant supervised 5 employees.  She assigned ticket 
numbers to incoming clothes and checked and sorted them for processing and she had 
customer contact while processing the items.  She also operated a cash register.  The 
Claimant also loaded and unloaded dry cleaning machines and pressed clothing on 
industrial presses.   
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 5.  Before working at the Laundromat, the Claimant assisted her then 
husband in his profession of being an over-the-line trucker.  The Claimant primarily 
assisted with paperwork, keeping log notes.   

 
 6. On January 6, 2007, the Claimant suffered an admitted work 

related injury to her left low back and hip.  She was injured in a slip and fall on a wet 
steel floor while retrieving product from the freezer. 

 
 7. The Claimant reported to Kaiser with a presentation of leg pain and 

numbness.  The Claimant was deemed a surgical candidate.   The Claimant had her 
initial L5-S1 diskectomy surgery on March 5, 2007, performed by Dr. James Wolter, a 
neurosurgeon.  The Claimant reported that she was better after surgery, but was 
noticing left side pain. 

 
 8. On May 18, 2007, the Claimant reported that her pain in her back 

was subsiding, but she still noticed left sided pain.  The Claimant requested a script to 
return to work, which was granted.  On May 21, 2007, the Claimant reported she slipped 
and fell off a curb, which increased her left-sided pain (Claimant’s Exhibit 9; 
Respondents’ Exhibit F, p. F2).   

 
 9. The Claimant returned to work on June 1, 2007.  She worked part 

time light duty work as a fill-in manager, and trainer and cashier.  The Claimant testified 
credibly that she attempted this light-duty work for two to three months.  Thereafter she 
left the light-duty job because of continued pain. 

 
 10. The Claimant continued her care with Kaiser.  The Claimant was 

referred for a repeat MRI and prescribed medications (Claimant’s Exhibit 9; 
Respondents’ Exhibit F, p. F2).   

 
 11. On January 30, 2008, the Claimant reported to Dr. Christian Updike 

for evaluation, having her care transferred into the worker’s compensation system.  Dr. 
Updike noted that, although this was a one-year-old case and he did not have records 
available at the date of his initial evaluation, he found that the Claimant was an excellent 
and reasonable historian.  Dr. Updike recorded that the Claimant had difficulties with 
medications and adjusted accordingly. Dr. Updike referred the Claimant to Dr. Peter 
Vincente for treatment for depressive reaction.  Dr. Updike kept the Claimant off work, 
but also prescribed physical therapy.  The Claimant was to return in three weeks for 
medication management.  Dr. Updike also noted that it was likely she would be further 
referred to a delayed recovery specialist once her records became available 
(Respondents’ Exhibit A, pp. A1-A3).   
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 12. Claimant saw Dr. Vincente for the initial evaluation on February 4, 
2008.  The Claimant reported an inability to walk longer than four minutes, pain after 20 
minutes from standing or walking, and sleep dysfunction. The Claimant’s chief 
complaint was that she was frustrated with her inability to sleep and her dependence 
upon others.  She also indicated that had she not been injured, she believed that she 
would currently be working there because she liked the job, the people she worked with, 
the company and the customer contact.  Dr. Vincente’s impression was that the 
Claimant had delayed recovery and depressive symptoms due to her injury.  He 
recommended continued psychotherapy and Cymbalta to assist in monitoring her 
delayed recovery behaviors and to help the Claimant acquire enhanced coping and pain 
management skills (Respondents’ Exhibit B).   

 
    13. Claimant underwent a series of nerve root blocks and injections in 

the spring and  summer of 2008.  Claimant was seen by Dr. John Aschberger and Dr. 
John Sacha for continued injections and therapies.  She was also seen by spine 
surgeon, Dr. Brian Reiss.  Dr. Reiss ordered a new MRI and noted that there were signs 
of degenerative changes.  It was his recommendation to continue with injections and 
facet blocks. Despite these treatments, Claimant’s pain persisted and Dr. Reiss began 
to explore surgical options (Claimant’s Exhibit 9; Respondents’ Exhibit F, pp. F3-F4).   

 
 14. Claimant was seen by Dr. Douglas Wong for a surgical consult.  Dr. 

Wong concurred that a second surgery was reasonable and necessary. Multi-level 
fusion surgery was performed by Dr. Reiss on October 20, 2008. Claimant started a 
post-operative therapy program and progressed well.  Claimant’s post-operative 
imaging studies showed good hardware alignment (Claimant’s Exhibit 9; Respondents’ 
Exhibit F, p. F5).   

 
 15. Thereafter the Claimant transferred her care to Kristen Mason, MD 

as of February 23, 2009.  Dr. Mason assessed Claimant with a back injury and pain 
disorder.  Claimant was prescribed a series of medications and continued physical 
therapy.  Dr. Mason performed a complete review of the records and referred Claimant 
back to Dr. Reiss for surgical follow-up.  Dr. Mason remains Claimant’s primary care 
provider.  Dr. Mason prescribed several medications, physical therapy, and 
acupuncture.  The Claimant was referred to Centennial Rehabilitation (Respondents’ 
Exhibit D, pp. D1-D7).   

 
 16. As part of her initial evaluations at Centennial Rehabilitation, the 

Claimant was tested by Dr. William Boyd.  The Claimant demonstrated intellectual 
capabilities in the normal/average range. Dr. Boyd’s opinion was that the Claimant had 
mild depression and mild pain disorder. At Centennial Rehabilitation the Claimant 
received counseling and biofeedback (Respondents’ Exhibit G, pp. G4-G9).   The 
Claimant testified the counseling that she received at Centennial Rehabilitation taught 
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her how “to try to make things easier for herself.”  It did not relieve the pain she was 
experiencing.  

 
 17. The Claimant was seen by Dr. Elizabeth Bisgard for an IME on 

October 13, 2009.  The Claimant reported a consistent history to Dr. Bisgard that had 
been previously reported to other medical providers.   Dr. Bisgard performed an 
extensive review of the Claimant’s medical records.  Dr. Bisgard did not note any 
cognitive difficulties demonstrated by the Claimant.  Dr. Bisgard noted that the Claimant 
reported current pain levels, of 4-6/10. The Claimant reported to Dr. Bisgard the ability 
to sit for 20 minutes and stand for 20-25 and lift and carry about 5-6 pounds.  She 
reported the abilities to write and type, as well as drive. The Claimant advised Dr. 
Bisgard that on some days she is able to do more of her daily activities, but on other 
days when she has increased pain, she is very limited.  Dr. Bisgard diagnosed Claimant 
with L5-S1 herniated disk and spondylolisthesis, L4-5, status post fusion.  Dr. Bisgard’s 
opinion was that Claimant was approaching MMI.  Dr. Bisgard recommended that the 
Claimant return to Dr. Vincente for unresolved depression issues that needed to be 
addressed as she was nearing MMI for her injury.  Based upon the Claimant’s 
measurements taken the day of the IME, Dr. Bisgard assigned a 38% whole person 
impairment for her spinal conditions and loss of range of motion   (Claimant’s Exhibit 9; 
Respondents’ Exhibit F). 

 
 18. On March 3, 2010, Dr. Mason noted that the Claimant was able to 

walk on a treadmill for up to 20 minutes and she was able to sit for 45 minutes at a time.  
Dr. Mason opined on March 10, 2010 that the Claimant was making good progress, and 
her depression was improving.  The Claimant wanted to continue using a treadmill as 
she enjoyed walking and was making functional gains (Respondents’ Exhibit D, pp. 
D23-D25).   

 
 19. Dr. Mason placed the Claimant at maximum medical improvement 

on June 7, 2010 (Claimant’s Exhibit 12; Respondents’ Exhibit D, pp. D32-D37).  She 
provided a whole person impairment rating of 40% for the Claimant’s spinal impairment 
which included 22% for specific disorder, 19% for range of motion and 5% for 
neurologic systems.  In part, Dr. Mason stated as follows: 

The patient was referred to a chronic pain management program.  She 
participated well in that and made significant functional gains though, at this point, she 
is still functioning at a less then sedentary level overall.  Maximum  lifting was 15 lbs, 
repetitive lifting 10 lbs, carrying 15 lbs and pushing and pulling 30 lbs but not able to 
tolerate full time work-type activity. 

   
 Dr. Mason prescribed the following medications Kadian, Amitriptyline and 

Nortflex for medical maintenance care.  Because the Claimant did not previously 
respond to injections, Dr. Mason did not anticipate that the Claimant would require 
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those.  Dr. Mason also noted that the Claimant would require MD visits for the 
foreseeable future and potential treatment for exacerbations that occur.   

 
 20. The Claimant testified credibly that at the time she was placed at 

MMI, she was still experiencing physical problems.  She testified that she was 
experiencing excruciating pain in her lower left back, left buttocks area, groin area, and 
left leg.  Sometimes the left leg would go numb.  She testified the pain does not go 
away and is present all the time.   

 
 21. As far as her current condition, the Claimant testified credibly that 

she has trouble sleeping.  She has to sleep on her right side with a pillow between her 
legs and she typically sleeps in one-hour intervals.  On a typical night, she goes to bed 
between 9:00 p.m. and 10:00 p.m. but she does not fall asleep until between 12:00 a.m. 
and 12:30 a.m.  Then she will wake up around 1:30 a.m.  She will continue to wake up 
intermittently during the night almost every hour.  Her evening sleep is not a restful 
sleep.  She will finally wake up for good between 3:30 a.m and 5:30 a.m.   

 
 22. The Claimant described her daily activities, on a good day, as 

having a cup of coffee upon waking, watching some television or maybe reading.  She 
then showers, and then she lies down between approximately 9:30 a.m. and 10:00 a.m.  
She tries to do some household chores, but she cannot do vacuuming or dusting.  The 
Claimant testified that she has difficulty dressing herself.  She has difficulty getting her 
pants on and she cannot wear socks or shoes that have to be tied.  The Claimant 
testified that she goes to the supermarket on her good days.  On bad days she does not 
leave the house.  On bad days she stays in bed and does not get dressed.  The 
Claimant testified that she cannot tell when she is going to have a bad day.  The 
Claimant’s testimony regarding her daily activities was credible, unrebutted and is found 
as fact.   

 
 23. In addition, the chronic pain has affected the Claimant’s personal 

life.  She has given up various activities, including going to sporting events, she can’t 
babysit her granddaughter because she can’t pick her up.  She does not have much 
contact with friends. 

 
 24. The Claimant testified credibly that there are certain things that she 

no longer has the ability to do.  She avoids picking things up off the floor, and she can’t 
stoop, crawl, or bend.  Prior to the injury she had no difficulty with these activities.  The 
Claimant testified that she feels she can lift as much as a gallon of milk, but it still hurts, 
she experiences a pulling feeling.  She tries to avoid lifting.  The Claimant testified that 
sitting and standing are the two worse things for her.  She indicated that she probably 
spends ¾ of her day in bed because that is the most comfortable for her.  She testified 
that she can sit for 15-20 minutes at a time but, because it is painful, she can’t do it for 
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long.  She can stand, but not in one place for any period of time, so she will pace.  The 
Claimant testified that while she can walk, there are times where she has gone for a 
walk but, due to pain, she has had call for a ride home.  The Claimant testified that she 
cries daily due to pain.  The Claimant testified that since being placed at maximum 
medical improvement her condition has worsened.  The Claimant testified that she has 
more lower buttock and hip pain.  Further, the Claimant stated the nerve pain keeps 
getting worse.  The Claimant’s testimony regarding how her pain affects her is credible.  
During both days of the hearing in this matter, the Claimant’s behavior was consistent 
with her testimony.  She would sit for short periods but was clearly uncomfortable while 
sitting.  Mostly she paced back and forth or stood leaning against a wall or a chair.  She 
would shift weight back and forth or sway while standing.  During the bulk of the 
hearing, whether she was testifying or not, she was tearful and agitated and obviously 
physically uncomfortable. 

 

 25. At the time of the first hearing the Claimant was continuing to take 
Kadian, Ibuprofen, Amitriptyline, Promethazime, Effexor and Nabumetone.  She also 
used a TENS unit. 

 
 26. The Claimant underwent vocational evaluation at O.T. Resources 

on September 15, 2010 and a report dated October 19, 2010 was prepared.  Claimant 
was evaluated by Shari Barta and Doris J, Shriver.  The Claimant filled out a number of 
tests/questionnaires prior to evaluation.  At the hearing, Ms. Shriver testified there are 
30 tests performed and she opined the test results were reliable and valid which spoke 
to the credibility of the Claimant.  Ms. Shriver testified that the goal of the testing is to 
look at the whole person.  In the Claimant’s case, the testing covered a number of 
areas, including: physical restrictions (sitting, standing, lifting, etc.), pain (and the effect 
on the Claimant’s condition); motor coordination issues, academics, emotional behavior 
and the clinical piece (eg. is there consistency between medical records and the 
Claimant’s reports of daily living activities).  Ms. Shriver testified that the test results 
place the Claimant in the 3rd percentile compared to other workers in the tested areas.  
This reflected poorly on Claimant’s employability.   

 
 27. In her report of October 19, 2010, Ms. Shriver concluded:  
 
 The injuries that *Clmt sustained on January 6, 2007 have greatly 

impacted her ability to sustain gainful employment.  Her impaired tolerance of sitting, 
standing, walking, lifting, carrying and awkward work postures have prevented her from 
returning to work as a general manager at *sandwich shop.  Working as a general 
manager for *sandwich shop or any other food service company is no longer an option 
for *Clmt; she cannot tolerate the physical demands. 
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 *Clmt is motivated to find a new career and return to the work force, but 
her ongoing pain levels, impaired tolerance of sitting, standing and walking, and 
impaired emotional/behavioral coping skills will make vocational rehabilitation difficult.  
At the present time, she will not be able to successfully hold a sedentary level job due to 
her impaired tolerance of sitting postures (she can only tolerate sitting for 5 – 10 
minutes at a time) and has elevated pain levels.  The combination of her age, 
education, residual functional capacity, chronic pain, daily pain medication and sleep 
deprivation render her unable to sustain any work  (Claimant’s Exhibit 13, p. 30). 

 
 28. Ms. Shriver testified credibly, in accordance with her report, that the 

Claimant could not sustain a regular schedule, therefore, piecework, part-time, or even 
sheltered work would not be appropriate for the Claimant.  Based upon the Claimant’s 
“positional tolerances” which generally required the Claimant to lie down for 
approximately 3-4 hours of an 8 hour day, it would clearly not be possible to work in a 
more traditional work position, but even a light-duty position with modifications would be 
too arduous.  Ms. Shiver testified that the Claimant would have difficulty in jobs which 
required public contact due to her obvious manifestation of chronic pain and depression 
which makes the Claimant’s appearance too distracting.  Ms. Shriver testified that when 
the Claimant stands she paces around, leans and does not remain in a static position.  
Ms. Shriver further testified that she believed the Claimant no longer had the ability to 
adapt or deal with customer issues as she did in the past based on observation, that 
she is anxious and depressed. 

 
 29. The Claimant was also seen by Mr. William Hartwick for a 

vocational evaluation on September 9, 2010 and he prepared a report dated November 
3, 2010.  Mr. Hartwick reviewed and summarized the Claimant’s medical records and 
took into account the physical restrictions provided by the Claimant’s doctors and the 
impairment ratings assigned by Dr. Mason and Dr. Bisgard.  Mr. Hartwick also 
conducted a vocational interview with the Claimant.  His observations regarding the 
Claimant’s pain behaviors during the interview were not materially inconsistent from the 
observations of Ms. Shriver/Ms. Barta or the Claimant’s medical providers.  Mr. Hartwick 
also noted that the Claimant “was observed to stand throughout our entire interview, 
pacing back and forth.  She was very upset and tearful throughout this entire meeting.”  
At the hearing, Mr. Hartwick testified that the Claimant’s presentation in the court room, 
was the same as it was when he met with her, with the exception that she was not 
actually as tearful in the courtroom. He also noted that the Claimant reported that she 
would lie down for about 80% of a typical day.  Mr. Hartwick did concede that “[g]iven 
the [Claimant’s] chronic pain and restrictions as outlined by her physicians, she would 
be unable to return to any of her prior food service occupations.  However, Mr. 
Hartwick’s opined that based upon the Claimant’s previous experience in customer 
service and cashiering, these skills could be utilized in cashiering, information clerk, and 
non-typing receptionist.  Mr. Hartwick provided labor market information with his report 
and because he opined that the positions he identified as viable for the Claimant “exist 
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in significant numbers in the Denver metropolitan area1

 

,” it was Mr. Hartwick’s opinion 
the Claimant retained the ability to earn wages.  At the hearing, Mr. Hartwick did 
concede that the jobs he identified for the Claimant to perform on a part-time basis, 
namely cashiering, customer service and information clerk, would not likely allow for the 
Claimant to lie down at work and none would tolerate someone who could not adhere to 
a regular schedule.  On cross examination, Mr. Hartwick further testified that it was 
doubtful that the Claimant could be a consistently reliable employee.   

 30. Ultimately, at the hearing Mr. Hartwick conceded that due to the 
Claimant’s physical limitations and her tearful and agitated appearance, it was unlikely 
that the Claimant could sustain employment, even on a part-time basis.  In addition, 
based upon the medical records, the Claimant’s uncontested account of her daily living 
activities and the persuasive report and testimony of Ms. Shriver, the ALJ finds the 
conclusions reached by Ms. Shriver and Ms. Barta to be credible and persuasive as to 
the Claimant’s ability to earn any wages.  Thus, in determining the Claimant’s 
entitlement to permanent total disability compensation, greater weight is given to the 
opinion of Ms. Shriver than to the opinion of Mr. Hartwick.  Ms. Shriver’s testimony is 
consistent with her report in that she finds that the Claimant it is permanently precluded 
from working and earning wages.  Of key importance, is the fact that the Claimant may 
have transferrable skills, but given her physical condition she would be sufficiently 
unreliable and thus either unable to find a job and/or certainly unable to maintain a job 
and earn wages.  In fact, on cross examination, Mr. Hartwick reluctantly supported Ms. 
Shriver’s opinion, in that he conceded that, given the Claimant’s presentation during his 
evaluation and at hearing along with the Claimant’s subjective complaints, she would 
not likely be able to find or maintain employment.  

 

CONCLUSIONS OF LAW 

Generally 
The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-

40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
                                                 
1 Some of the labor market information provided by Mr. Hartwick was in the Boulder, Colorado Springs, 
Fort Collins, Grand Junction, Greeley and Pueblo market areas, which are outside of the radius which this 
Claimant would reasonably have the ability to commute. 



 

 116 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Permanent Total Disability 
 

Permanent total disability, as defined in § 8-40-201(16.5), C.R.S., means an 
“employee is unable to earn any wage in the same or other employment.”  When the 
statute was amended in 1991, it established a strict definition of permanent total 
disability.  The intention of the amendments was to create a real and non-illusory bright 
line rule for the determination whether a claimant has been rendered permanently and 
totally disabled.  Lobb v. Indus. Claim Appeals Off., 948 P.2d 115 (Colo. App. 1997).  A 
claimant must also establish that the industrial injury was a significant causative factor 
by showing a direct causal relationship between the industrial injury and the permanent 
total disability.  Joslins Dry Goods Co. v. Indus. Claim App. Off., 21 P.3d 866 (Colo. 
App. 2001); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App.1986). 

 
It is the claimant’s burden of proof to establish that she is permanently totally 

disabled by a preponderance of the evidence.  The question of whether claimant has 
the ability to earn any wages is one of fact for resolution by the administrative law judge.  
Best-Way Concrete Co. v. Baumgartner, 908 P.2d 1194 (Colo. App. 1995).  For 
purposes of permanent total disability, “any wages” means more than zero.  McKinney 
v. Indus. Claim Appeals Off., 894 P.2d 42 (Colo. App. 1995).  In McKinney the Court 
held that the ability to earn wages in “any” amount is sufficient to disqualify a claimant 
from receiving permanent total disability benefits.  It is not necessary that the claimant 
be able to return to previous employment.  If wages can be earned in some modified, 
sedentary or part-time employment, a claimant is not permanently and totally disabled 
for the purpose of the statute.  See also Christie v. Coors Transportation, 933 P.2d 1330 
(Colo. 1997).  Although, if the evidence establishes that a claimant is not physically able 
to sustain post-injury employment, or that such employment is unlikely to become 
available to a claimant in the future in light of particular circumstances, an ALJ is not 
required to find a claimant is capable of earning wages. Joslins, supra; Holly Nursing 
Care Center v. Industrial Claim Appeals Office, 992 P.2d 701, (Colo. App. 1999).   
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 The determination of whether a claimant is permanently and totally disabled is 
made on a case by case basis and varies according to the particular abilities and 
circumstances of the claimant.  In determining whether a claimant is permanently totally 
disabled, the ALJ may consider various “human factors” such as mental capabilities, 
physical ability, education, vocational training, overall physical condition, former 
employment, and availability of work a claimant can perform within a commutable labor 
market.  The overall objective is to determine whether employment exists that is 
reasonably available to a claimant under her particular circumstances.  Weld County 
School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  

 
The Claimant’ work history in the food service industry and otherwise is extensive 

and the positions she has previously held involve generally transferable skills that would 
apply to positions in other industries as well.  However, all of the Claimant’s work history 
is prior to her injury.  Following an extensive treatment and recovery period she was 
placed at MMI on June 7, 2010 and provided a whole person impairment rating of 40% 
for the Claimant’s spinal impairment which included 22% for specific disorder, 19% for 
range of motion and 5% for neurologic systems.  The Claimant’s current physical 
condition is such that she is still experiencing significant physical problems.  She has 
excruciating pain in her lower left back, left buttocks area, groin area, and left leg.  The 
pain does not go away and is present all the time.  The Claimant also has difficulty 
sleeping and she typically sleeps in one-hour intervals waking up intermittently during 
the night almost every hour.   

 
 On a good day, the Claimant’s daily activities include having a cup of 

coffee upon waking, watching some television or maybe reading.  She then showers, 
and then she lies down between approximately 9:30 a.m. and 10:00 a.m.  She tries to 
do some household chores, but she cannot do vacuuming or dusting.  Even on good 
days, the Claimant has difficulty dressing herself.  The Claimant testified that she goes 
to the supermarket on her good days.  On bad days she does not leave the house.  On 
bad days she stays in bed and does not get dressed.  The Claimant testified that she 
cannot tell when she is going to have a bad day.   

 
 Physically, the Claimant can’t stoop, crawl, bend or lift more than a gallon 

of milk.  Due to her pain, sitting and standing are the two worse positions for the 
Claimant and she spends about ¾ of her day in bed because that is the most 
comfortable for her.  She testified that she can sit for 15-20 minutes at a time but 
because it is painful she can’t do it for long.  She can stand, but not in one place for any 
period of time so she will pace.  Since being placed at maximum medical improvement 
her condition has actually worsened.  She has more lower buttock and hip pain and the 
nerve pain keeps getting worse.  When required to be in public, the Claimant sits for 
short periods but is clearly uncomfortable while sitting.  Mostly she paces back and forth 
or stands leaning against a wall or a chair.  She tends to shift weight back and forth or 
sway while standing.  The Claimant also presents as tearful and agitated and obviously 
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physically uncomfortable.  The Claimant also requires significant medication to help 
control her constant pain.   

 
 Based upon the medical records, the Claimant’s uncontested account of 

her daily living activities and the persuasive report and testimony of Ms. Shriver, the ALJ 
finds the conclusions reached by Ms. Shriver and Ms. Barta to be credible and 
persuasive as to the Claimant’s ability to earn any wages.  Of key importance is the fact 
that, while the Claimant may have transferrable skills, given her physical condition she 
would be sufficiently unreliable and thus either unable to find a job and/or certainly 
unable to maintain a job and earn wages.  Moreover, the Claimant’s physical restrictions 
and limitations require that she be permitted to lie down for significant periods of time 
while working and it is unlikely that prospective employers would permit this.  In fact, 
ultimately, Mr. Hartwick, the Respondents’ vocational rehabilitation expert, reluctantly 
supported Ms. Shriver’s opinion at the hearing, in that he opined that, given the 
Claimant’s presentation during his evaluation and at hearing along with the Claimant’s 
subjective complaints, she would not be able to find employment, or if she was able to 
find employment, would not be able to sustain employment.   

 

 Therefore, the Claimant has met her burden of proof to establish that she 
is permanently totally disabled by a preponderance of the evidence.  She has 
established that she does not have the ability to earn any wages, even in a modified, 
sedentary or part-time employment position.  She is not physically able to sustain post-
injury employment, and it is unlikely that employment would become available to her in 
light of her physical and emotional circumstances which arise out of her constant high 
levels of pain.  

 
ORDER 

 It is therefore ordered that: 
 1. The Claimant has established that she is unable to earn any wages 

and has proven that she is entitled to receive permanent total disability wages.   
 2. The Insurer shall pay the Claimant permanent total disability 

benefits in accordance with C.R.S. §8-42-111, to be calculated using the stipulated 
AWW of $727.28 effective as of May 1, 2010, and the stipulated AWW of $735.84 
effective as of December 1, 2010.  Permanent total disability benefits shall be paid 
beginning on June 7, 2010, the date of maximum medical improvement, and continuing 
for the life of the Claimant or until terminated or suspended by operation of statute, rule 
or order.  Insurer shall be entitled to a credit of $10,233.40 as stipulated for net 
overpayment and Insurer is entitled to a credit for all amounts of compensation paid 
subsequent to the date of maximum medical improvement. 

 3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 
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 4. All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 9, 2012 
 
Kimberly A. Allegretti 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

W.C. No. 4-849-973-01 

 
At the conclusion of the hearing, the ALJ ruled from the bench and referred 

preparation of a proposed decision to counsel for Respondents, giving Claimant’s 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on April 4, 2012.  No timely objections were 
filed.  After a consideration of the proposed decision, the ALJ has modified it and hereby 
issues the following decision.  

 
ISSUE 

  
 The sole issue to be determined by this decision concerns the Respondents’ 

Application to overcome the Division Independent Medical Examination (DIME) of 
Anjmun Sharma, M.D.  

 

FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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 Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
 1. The Claimant is a 58 year old male with right shoulder and lumbar 

spine problems that pre-date the admitted February 15, 2011, right shoulder injury in 
this claim. Indeed, on February 9, 2011, 6 days prior to the admitted work injury, the 
Claimant’s personal physician, Joel Miller, M.D., reported that the Claimant’s lumbar 
and shoulder pain are worse with the cold.  

 
 2. The Claimant underwent two lumbar spine surgeries in 2000 and 

2005 by Timothy C. Wirt, M.D.  The Claimant had such severe bilateral lower extremity 
radiculopathy in both prior cases that he could not walk. He has severe bilateral lower 
weakness and bladder control issues.  

 
 3. On August 28, 2001, the Claimant underwent a Division 

Independent Medical Exam (DIME) in a prior claim for a July 24, 2000 work related back 
injury, with Ronald J. Swarsen, M.D.  The Claimant had undergone a decompressive 
lumbar semi-hemilaminotomy, right L4-5 with discectomy by Dr. Beard for the prior work 
injury.  It was also noted that the Claimant suffered from non work related multi-level 
disc and facet degenerative disease of the lumbar spine.  Dr. Swarsen gave the 
Claimant a 19% lumbar spine impairment for the 2000 injury.  

 
 4. The Claimant sustained an admitted right shoulder injury on 

February 15, 2011, following a fall onto his outstretched arm.  
 
 5. The Respondents admitted liability and paid temporary total 

disability (TTD) benefits to the Claimant from February 16, 2011 through June 2, 2011, 
when the Claimant was released to full duty.  

 
 6. On February 15, 2011, the Claimant was seen by authorized 

treating physician (ATP) Richard J. Rende, M.D., complaining of right shoulder pain. Dr. 
Rende recommended a right shoulder MRI (magnetic resonance imaging).  

 
 7. On February 16, 2011, the Claimant was again seen by Dr. Rende, 

who reported that the Claimant had immediate onset of right shoulder pain and was 
unable to lift his arm from his side.   
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 8. Also on February 16, 2011, the Claimant was seen by Joel Miller, 
M.D., who reported that the day before, the Claimant slipped on ice and fell onto his 
right arm injuring his right shoulder.   

 
 9. The Claimant did not complain of increased back pain during the 

February 15 and 16, 2011 visits with Dr. Rende or the February 16, 2011, visit to Dr. 
Miller.  

 
 10. On February 18, 2011, the Claimant telephoned Dr. Rende and 

requested an MRI of his back. Dr. Rende documented that the Claimant stated he had 
chronic numbness in his left leg from previous back problems and surgeries, but that the 
numbness is somewhat increased.  Dr. Rende noted that the Claimant was taking 
Tylenol #3, Percocet and Soma for his shoulder and back.  

 
 11. On February 23, 2011, the Claimant underwent a lumbar MRI 

which looked “entirely within normal limits.”  
 
 12. On February 24, 2011, the Claimant complained of low back pain 

midline worse of the left radiating down the left leg. Dr. Rende reported that his 
“provisional diagnosis” with regard to the lumbar spine is that the Claimant strained it, 
superimposed on his prior back problems. Dr. Rende referred the Claimant for physical 
therapy 2-3 times per week for 4 weeks for a total of 8-12 visits.  

 
 13. In March 2011, the Claimant underwent a right shoulder 

arthroscopic rotator cuff repair, subacromial decompression and distal clavical excision 
by Andreas Sauerbrey, M.D.  

 
 14. In April and May 2011, the Claimant was seen by Henry Fabian, 

M.D., for low back pain and bilateral lower extremity radiculopathy worse on the left than 
on the right.  Dr. Fabian did not determine causality but recommended facet injections 
and radiofrequency ablation. Dr. Fabian did not state an opinion that his treatment 
recommendations were work related.  

 
 15. By  May 11, 2011, the Claimant had almost full right shoulder range 

of motion.  As far as the low back was concerned, the Claimant still had left sided leg 
pain but a normal neurological examination by Dr. Rende.  Dr. Rende noted that the 
Claimant is now requesting to see Dr. Wirt because Dr. Wirt had done the Claimant’s 
two previous lumbar spine surgeries.  Dr. Rende agreed that it would be reasonable to 
have the Claimant seen by Dr. Wirt simply to determine whether the Claimant’s disease 
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process could in fact be preexisting or whether the Claimant aggravated a preexisting 
condition.  

 
 16. On May 25, 2011, the Claimant was seen by Dr. Wirt, who 

reviewed the February 23, 2011, lumbar MRI and was of the opinion that it was normal. 
There was no evidence of anything that would give the Claimant deficit on the left side.  

 
 17. On June 10, 2011, Dr. Rende reported that the Claimant completed 

the treatment for his low back and that the Claimant simply “aggravated his preexisting 
lumbar arthritis and he appears at this time to almost be back to his pre-injury status.”  

 
 18. On August 25, 2011, the Claimant was seen by John Tobey, M.D., 

for an impairment rating.  Drs. Sauerbrey and Tobey placed the Claimant at maximum 
medical improvement (MMI) as of August 25, 2011. Dr. Tobey gave the Claimant a 12% 
right upper extremity (RUE) impairment rating .  

 
 19. On September 1, 2011, the Respondents filed a Final Admission of 

Liability (FAL)  pursuant to the opinions of Drs. Sauerbrey and Tobey that the Claimant 
reached MMI on August 25, 2011, with a 15% RUE impairment.  

 
 20. On September 9, 2011, the Claimant returned to Dr. Rende for low 

back pain complaints and specifically asked Dr. Rende if he was going to refer the 
Claimant for a lumbar spine impairment.  Dr. Rende reported that he was not convinced 
that the Claimant needed an impairment rating for his back because his disease 
process is long-standing. Dr. Rende also interpreted Dr. Wirt’s note to state that there 
was no acute process or aggravation of the pre-existing lumbar spine condition.  

 
 21. Dr. Rende was also of the opinion that the Claimant did not need 

any further treatment to his lumbar spine because the Claimant’s pain was merely a 
long-standing process related to his two prior surgeries. Dr. Rende also suspected that 
the Claimant’s “complaints are likely related to this litigation.”  

 
 22. On September 15, 2011, the Claimant applied for a DIME on the 

issue of permanent impairment of the RUE and low back. 
 
The DIME for the February 15, 2011 Injury  
 
 23. On November 17, 2011, the Claimant underwent a DIME with 

Anjmun Sharma, M.D.  Dr. Sharma did not rate the Claimant’s shoulder because the 
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Claimant reported that he had no complaints with his shoulder and had no dispute with 
his MMI status or his shoulder impairment.  Dr. Sharma reported that he, therefore, he 
advised the Claimant that he would focus the DIME on providing a back impairment and 
the Claimant agreed with this plan. This is not in conformity with the AMA Guidelines to 
the Evaluation of Permanent Impairment, 3rd Ed., Rev. (“the Guides”).  

 
 24. Dr. Sharma gave the Claimant a 21% whole person lumbar spine 

impairment consisting of an 8% for specific disorder and 14% for loss of range of 
motion. 

 
 25. Dr. Sharma did not determine causality or engage in any causality 

analysis regarding the Claimant’s low back. This is not in conformity with the Guides. 
Without the underpinning of a causality opinion, Dr. Sharma’s DIME rating of the lumbar 
spine is clearly erroneous. This alone renders it highly probable, unmistakable and free 
from serious and substantial doubt that Dr. Sharma’s DIME rating is erroneous. 

 
 26. Dr. Sharma reported that the Claimant had prior low back surgery 

but he did not have the prior impairment rating available to him so he was unable to 
address apportionment.  Again, this additional fact renders Dr. Sharma’s DIME rating 
clearly erroneous. 

 
 27. On March 15, 2012, Dr. Sharma testified by deposition that he did 

not feel it was necessary to rate the Claimant’s right shoulder since the Claimant told 
Dr. Sharma that he was not having any right shoulder pain and that he had full right 
shoulder range of motion. Dr. Sharma testified that in his opinion, the Claimant has no 
permanent right shoulder impairment.   This fact further buttresses the fact that Dr. 
Sharma’s DIME rating of the lumbar spine was clearly erroneous. 

 
 28. Dr. Sharma testified that he rated the Claimant’s spine because the 

Claimant asked him to do so. Dr. Sharma also believed that the Claimant’s pre-existing 
lumbar spine pain was “minor” and that he was not aware of the type or quantity of 
narcotic pain medication claimant was taking prior to the work injury.  At the time of his 
DIME, Dr. Sharma did not have a copy of Dr. Swarsen’s previous DIME report.  Again, 
this buttresses the fact that Dr. Sharma’s DIME rating of the lumbar spine was clearly 
erroneous. 

 
 29. The Respondents do not dispute the admitted 12% scheduled RUE 

impairment rating. 
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The Respondents’ Independent Medical Examination (IME) by Dr. Primack 

 

 30. On March 12, 2012, the Claimant underwent an independent 
medical Exam (IME) at the Respondents’ request with Scott J. Primack, D.O.  Dr. 
Primack was of the opinion that Dr. Sharma’s DIME was wrong because a formal 
causality analysis was not performed.  Dr. Primack is correct and his opinion 
establishes that it is highly probable, unmistakable and free from serious and substantial 
doubt that Dr. Sharma’s DIME rating is erroneous. 

 

 31. According to Dr. Primack, who did, in fact, conduct a causality 
analysis, the Claimant would be expected to report increased back pain immediately if 
he had, in fact, injured his back on February 15, 2011. The Claimant, however, did not 
initially complain of low back pain.  Although there was an exposure, this was “not 
reported immediately.” On February 18, 2011, the Claimant called the treating physician 
to obtain a lumbar spine MRI. This fact, combined with the fact that the Claimant 
requested a lumbar spine rating and given the Claimant’s previous settlement, Dr. 
Primack was of the opinion that  there was no specific aggravation or exacerbation of 
the Claimant’s underlying chronic degenerative disc disease. The Claimant was also 
taking chronic pain medication prior to his work injury on February 15, 2011 which 
supports the finding that the Claimant had chronic low back pain prior to the work injury 
of February 15, 2011. Thus, in completing the causality analysis, given the exposure, 
the Claimant’s complaints, his intervening factors of a one pack per day smoker and 
multilevel degenerative disc disease, there was no reason to have the Claimant 
undergo a lumbar spine impairment rating. 

 

 32. Dr. Primack also was of the opinion that it would be important to 
analyze if the Claimant had lumbar spine problems for quite some time which would be 
delineated by medication usage. If the Claimant had been on long standing narcotics, 
even prior to the work injury, this would add further support that the Claimant’s chronic 
low back pain issues are entirely independent of the present work injury. Ultimately, Dr. 
Primack was of the opinion that the Claimant sustained no permanent lumbar spine 
impairment as a result of the work injury in this claim.  

 

 33. Prior to hearing, Dr. Primack reviewed medical records from Dr. 
Miller. Those records revealed that from July 2, 2008 through January 10, 2011, Dr. 
Miller consistently prescribed a high quantity of Percocet, Soma and Tylenol #3 for 
chronic back pain and spasms. The Claimant has also been prescribed Fentanyl patch, 
Lorcet and Valium by Dr. Miller. The Claimant’s narcotic medications did not increase 
after the February 15, 2011, work injury. 

 
Credibility Analysis and Ultimate Findings 

 



 

 125 

 34. The ALJ is persuaded by and finds credible the opinions of Drs. 
Rende and Primack that the Claimant did not sustain permanent impairment to his 
lumbar spine as a result of the work injury in this case. Dr. Sharma’s DIME opinions on 
causality in all aspects have been overcome by the respondents by clear and 
convincing evidence. Dr. Primack’s opinion as a whole overcomes Dr. Sharma’s implied 
opinion on causal relatedness by clear and convincing evidence. Taking the totality of 
the evidence, the Claimant had chronic low back problems prior to the admitted 
February 15, 2011, work injury and there was no appreciable increase in the amount of 
narcotics prescribed to the Claimant after the work injury. There was also no significant 
difference between the Claimant’s lumbar spine MRIs done pre and post February 15, 
2011.  

 
 35. The DIME opinion fails to establish a work related aggravation or 

acceleration of the Claimant’s preexisting back problems.  Indeed, the aggregate 
medical evidence establishes that there was no aggravation or acceleration of the 
Claimant’s preexisting, chronic low back condition that was caused by the admitted 
injury of February 15, 2011.  

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 
P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 
(9th Cir. 1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. 
Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be 
assigned evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning 
credibility determinations that apply to lay witnesses apply to expert witnesses as well.  
See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
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should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
Dr. Sharma did not determine causality or engage in any causality analysis regarding 
the Claimant’s low back. This is not in conformity with the Guides. Without the 
underpinning of a causality opinion, Dr. Sharma’s DIME rating of the lumbar spine is 
clearly erroneous. This alone renders it highly probable, unmistakable and free from 
serious and substantial doubt that Dr. Sharma’s DIME rating is erroneous.  Thus, Dr. 
Sharma’s opinion in this regard is not credible.  On the other hand, Dr. Primack’s 
opinion on the lack of causality is credible and dispositive. 

 
 Overcoming the DIME 
 

b.  The party seeking to overcome a DIME physician's opinions bears the 
burden of proof by clear and convincing evidence. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). It is well established that 

the DIME physician's determination of MMI is binding unless overcome by "clear 
and convincing evidence." Metro Moving & Storage Co. v. Gussert, 914 P .2d 411 
(Colo. App. 1995); Section 8-42-107(b)-(c), C.R.S. (2009). Also, a DIME physician's 
conclusion that an injured worker's medical problems were components of the injured 
worker's overall impairment constitutes a part of the diagnostic assessment that 
comprises the DIME process and ,as such the conclusion must be given presumptive 
effect and can only be overcome by clear and convincing evidence. Qual-Med, Inc. v. 
Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). "Clear and convincing 
evidence" is evidence, which is stronger than preponderance, is unmistakable, makes a 
fact or facts highly probable or the converse, and is free from serious or substantial 
doubt. _Metro Moving & Storage Co. v. Gussert, supra. In other words, a DIME 
physician’s finding may not be overcome unless the evidence establishes that it is 
"highly probable" that the DIME physician's opinion is incorrect. Postelwait v. Midwest 
Barricade, 905 P. 2d 21 (Colo. App. 1995).  As found, Dr. Sharma’s opinion that the 
Claimant sustained a 21% whole person lumbar spine impairment was clearly 
erroneous because it lacked a causality opinion and it was overcome by the lack of 
causality opinion of Dr. Primack.  The Respondents have proven,  by clear and 
convincing evidence that the Claimant sustained no work related lumbar spine 
impairment. Dr. Sharma’s failure to provide a rating for the Claimant’s right shoulder 
further underscores the erroneous nature of Dr. Sharma’s overall DIME opinions.  

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A.  The Division Independent Medical Examination of Anjmun Sharma, 

MD.,  has been overcome by clear and convincing evidence.  The Claimant sustained 
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no permanent lumbar spine impairment as a result of the admitted injury of February 15, 
2011.  

 
 B.  The Final Admission of Liability, dated September 1, 2011, stands 

and is adopted and incorporated herein by reference as if fully restated herein. 
  
DATED this______day of April 2012. 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-845-774-01 

ISSUES 

 The issue determined herein is permanent total disability (“PTD”) benefits.  
The parties stipulated that the average weekly wage was the admitted wage of $762.91. 

 
FINDINGS OF FACT 

Claimant is 56 years old.  He completed the sixth grade of school and does not 
have a GED.  He has previous work experience trimming trees as a 16 year old, as a 
trash hauler, as an electronics assembler in the 1990’s, as an owner of an apartment 
cleaning service for two years, and primarily as a diesel mechanic and welder. 

 
In 2006, claimant began work as a diesel mechanic for the employer. 
 
On November 3, 2010, claimant suffered an admitted work injury to his low back.  

He was referred to Concentra for authorized treatment. 
 
On November 4, 2010, Dr. Malis examined claimant and diagnosed lumbar 

strain.  Dr. Malis prescribed medications and imposed restrictions against lifting over 10 
pounds or bending more than 10 times per hour. 
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Dr. Jones then assumed primary care for claimant’s injury.  On November 11, 
2010, Dr. Jones prescribed medications and referred claimant for physical therapy.  Dr. 
Jones imposed restrictions against lifting over 10 pounds, pushing or pulling over 20 
pounds, or bending more than four times per hour.   

 
Claimant returned to work for the employer on modified duty, but continued to 

have symptoms.  Dr. Jones suggested repeatedly that claimant needed additional 
restrictions against truck driving, but claimant argued with the physician that he needed 
to work and could not afford to have a restriction that would prevent him from working 
for the employer.  Finally, on January 4, 2011, claimant agreed and Dr. Jones imposed 
an additional restriction against truck driving.  Claimant stopped work for the employer 
after January 9, 2011. 

 
Dr. Jones also referred claimant for a magnetic resonance image (“MRI”).  The 

January 7, 2011, MRI showed L3-4 disc protrusion with canal and foraminal stenosis 
and nerve root impingement and L4-5 spondylolisthesis, disc protrusion, and canal and 
foraminal stenosis without nerve root impingement. 

 
Dr. Jones referred claimant to Dr. Pitzer, who then assumed primary care for 

claimant for the next few months.  On January 12, 2011, Dr. Pitzer diagnosed 
facetogenic pain with mild nerve root irritation.  He recommended facet joint injections 
and referred claimant to Dr. Sacha.  Dr. Pitzer continued the restrictions already 
imposed by Dr. Jones. 

 
On February 7, 2011, Dr. Sacha administered facet joint injections.  Claimant had 

symptom relief, but only for about one day. 
 
On February 16, 2011, Dr. Pitzer reexamined claimant and referred him to Dr. 

Sacha for right L4 to S1 medial branch blocks and a rhizotomy if the blocks were 
effective.  Again, Dr. Pitzer continued the restrictions by Dr. Jones. 

 
On March 21, 2011, Dr. Sacha administered medial branch blocks bilaterally.  

Claimant had very little symptom relief.  Dr. Sacha recommended against rhizotomy.  
Dr. Pitzer continued to recommend a rhizotomy due to claimant’s response to the facet 
joint injections.  Dr. Pitzer discussed the issue with Dr. Sacha and eventually agreed 
that no rhizotomy was warranted.  Dr. Pitzer referred claimant to Dr. Rauzzino for a 
surgical evaluation.  On May 19, 2011, Dr. Rauzzino examined claimant and concluded 
that claimant was not a surgical candidate. 
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On April 18, 2011, Dr. Jones referred claimant to Dr. Hattem due to his delayed 
recovery from the work injury.  On May 26, 2011, Dr. Hattem examined claimant, who 
declined chiropractic or acupuncture treatment.  Dr. Hattem imposed temporary 
restrictions of lifting 20 pounds and pushing or pulling 25 pounds.  He referred claimant 
for a functional capacity evaluation (“FCE”).  The FCE could not be completed due to 
claimant’s hypertension.  The preponderance of the evidence does not show that Dr. 
Pitzer examined claimant on May 26, 2011. 

 
On June 1, 2011, Dr. Pitzer reexamined claimant and concluded that no 

rhizotomy was needed.  Dr. Pitzer recommended only a prescription for flexeril and 
reexamination by Dr. Hattem.  Dr. Pitzer recommended temporary restrictions of 20 
pounds lifting. 

 
On June 9, 2011, Dr. Hattem reexamined claimant and determined that he was 

at maximum medical improvement (“MMI”).  Dr. Hattem determined permanent 
impairment and determined that claimant needed no additional medical treatment after 
MMI.  Dr. Hattem determined that claimant had permanent restrictions against lifting 
over 10 pounds or bending more than four times per hour. 

 
On June 9, 2011, Concentra also completed a form that indicated that Dr. Malis 

had examined claimant and imposed restrictions against lifting over 10 pounds or 
bending more than four times.  That form is likely in error and should indicate that it was 
completed by Dr. Hattem. 

 
The employer terminated claimant’s employment and he applied for short-term 

disability benefits.  As part of that process, Dr. Hattem completed certifications on June 
23, 2011.  Dr. Hattem indicated that claimant had limitations of lifting 10 pounds, 
bending four times per hour carefully, sit for 30 minutes, standing for 20 minutes, 
walking for 10 minutes, no stooping, no crouching, and working two to four hours per 
day, which may vary from day to day. 

 
On October 4, 2011, Dr. Jenks performed a Division Independent Medical 

Examination (“DIME”).  Dr. Jenks agreed that claimant was at MMI on June 9, 2011.  
Dr. Jenks determined permanent impairment, but did not suggest any permanent 
restrictions. 

 
On October 19, 2011, respondent filed a final admission of liability for permanent 

partial disability benefits pursuant to the determination by Dr. Jenks. 
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From November 28 through 30, 2011, claimant underwent a FCE at Starting 
Point, upon referral from his attorney.  The FCE found that claimant could only lift five 
pounds, rarely bend or stoop, sit for 20 minutes at one time and for three hours per day, 
and stand and walk for five minutes at one time and for 30 minutes total per day.  The 
FCE also found reaching restrictions due to shoulder pain that was not related to the 
work injury. 

 
On February 18, 2012, Mr. Magnuson performed a vocational evaluation for 

claimant.  Dr. Magnuson determined that, due to the effects of his work injury, claimant 
was unable to return to work and earn any wages. 

 
On February 27, 2012, Ms. Montoya performed a vocational evaluation for 

respondent.  Ms. Montoya noted the varying sets of restrictions in the medical records, 
including different restrictions just from Dr. Hattem.  She noted that the restrictions from 
Dr. Pitzer on June 1, 2011, permitted light duty work.  Ms. Montoya thought that Dr. 
Pitzer was the treating physician in the claim.  She also concluded that the June 9 
restrictions by Dr. Hattem permitted sedentary work.  She suggested that claimant 
consider jobs of cashier, production, soldering, and loss prevention.  She noted that the 
FCE by Starting Point would present significant limitations on claimant.   

 
At hearing, claimant agreed that he considered Dr. Pitzer to be his primary 

treating physician.  He also explained that he had problems with lumbar flexion and was 
unable to do any lumbar extension.  He explained that he was unable to bathe or wipe 
after using the toilet and had problems with dressing.  He noted that he had applied for 
greeter jobs, but was unable to get a job.  He admitted that he can use a computer. 

 
Mr. Magnuson testified at hearing consistently with his report.  He explained that 

claimant’s electronics assembly experience is irrelevant because those types of jobs 
have been outsourced abroad and no longer exist in the relevant labor market.  He also 
explained that a high school degree or GED is required for most jobs except heavy 
labor jobs that exceed claimant’s restrictions.  Mr. Magnuson also noted that claimant 
would be subject to age discrimination in the job market.  He noted that the three-day 
FCE was a better durational test of claimant’s abilities than a single physician estimate 
of abilities.  He agreed that claimant had skilled work experience, but his restrictions 
precluded return to any of his skilled work.  He also noted that cashiering jobs 
recommended by Ms. Montoya involve a fast pace, stocking up to 50 pounds, and 
constant standing. 

 
Ms. Montoya testified at hearing consistently with her report.  Ms. Montoya noted 

that claimant’s use of a computer was not a significant skill.  She agreed that he was a 
very pleasant person, but that was relevant only if a job required that particular 
characteristic.  She noted that some jobs allow for work experience as a substitute for a 
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GED.  Ms. Montoya explained that Dr. Pitzer’s restrictions allowed more options for 
claimant to return to work in light category work.  She concluded that Dr. Hattem’s June 
9 restrictions also allowed return to work as a cashier or counter attendant, but 
permitted fewer options than Dr. Pitzer’s restrictions.   

 
Claimant has proven by a preponderance of the evidence that he is permanently 

and totally disabled due to the effects of his admitted work injury.  The primary issue is 
claimant’s residual physical abilities.  The preponderance of the evidence does not 
demonstrate that the temporary restrictions from Dr. Pitzer on June 1 or from Dr. 
Hattem on May 26 are correct.  Those were specifically denominated as temporary 
restrictions pending final evaluation.  Unfortunately, the original FCE could not be 
completed.  Dr. Hattem then provided permanent restrictions that significantly limit 
claimant’s ability to return to work.  Dr. Hattem’s additional restrictions on the June 23 
short-term disability form make it very clear that claimant is unable to obtain work and 
earn wages.  In addition to the 10 pound lifting limit and the severe restrictions against 
bending, Dr. Hattem also imposed restrictions on positional tolerance.  Those 
restrictions are probably correct and prevent claimant from obtaining jobs in the 
categories suggested by Ms. Montoya.  Mr. Magnuson’s opinions are persuasive that 
claimant is unable to obtain employment in the commutable labor market and is unable 
to earn any wages. 

 
CONCLUSIONS OF LAW 

1. Under the applicable law, claimant is permanently and totally disabled if 
he is unable to "earn any wages in the same or other employment."  Section 8-40-
201(16.5)(a), C.R.S.  The term "any wages" means more than zero wages.  See Lobb v. 
Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial 
Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The ALJ must consider claimant's 
commutable labor market and other similar concepts regarding the existence of 
employment that is reasonably available to the claimant under his or her particular 
circumstances.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  
As found, claimant has proven by a preponderance of the evidence that he is 
permanently and totally disabled due to the effects of his admitted work injury. 

 
ORDER 

 It is therefore ordered that: 
Respondent shall pay to claimant PTD benefits at the stipulated rate of $508.61 

per week commencing June 9, 2011, and continuing thereafter until modified or 
terminated according to law.  Respondent is entitled to all offsets pursuant to statute.  
Respondent is entitled to credit for all compensation benefits paid to claimant after June 
9, 2011. 

Respondent shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 10, 2012    
 
Martin D. Stuber 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

W.C. No. 4-873-153-01 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and 

referred preparation of a proposed decision to counsel for the Claimant, giving  
Respondents’ counsel 3 working days after receipt thereof to file electronic objections 
as to form.  The proposed decision was filed, electronically, on April 4, 2012.  No timely 
objections were filed.  After a consideration of the proposed decision,  the ALJ has 
modified it and hereby issues the following decision.  

 
ISSUE 
  
 The sole issue to be determined by this decision concerns compensability of the 

Claimant’s back injury of December 7, 2011.  The Respondents raised the affirmative 
proposition that the Claimant’s injury was intentionally self-inflicted. 

 

FINDINGS OF FACT 
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 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

 
 1.  The Claimant was employed by the Employer on December 7, 2011 

as an insurance agent. 
 2.   The Claimant took a smoke break around 11:00 AM, where she went 

out on a patio area that was used by the agents to smoke.   
 3.   According to the Employer,  the area had never been designated as 

a smoking area but he admitted that he had conversations with the agents while they 
were smoking in the patio area and was aware that it was used for that purpose.  The ALJ 
infers and finds that the Employer condoned “smoking breaks,” thus, bringing the breaks 
within the ambit of the “personal comfort” doctrine. 

 4.   According to the Claimant, she had gone out for a smoke break and 
after she had finished she started back into the office, when she slipped and fell.  She 
landed on her bottom/back and was unable to get up.  She injured her back. 

 5.   The Claimant rolled on her side and pounded on the sliding glass 
door until __, a co-employee, came out to assist her.  The Employer, *N, also came out 
and assisted the Claimant.  

 6.   The Claimant went to the hospital for treatment where x-rays were 
negative for fracture.  She returned a week later with continuing pain symptoms. 

 7.   The Claimant continued to experience pain and sought treatment 
with Kristin Mason, M.D., on referral by the Respondents.  Dr. Mason diagnosed the 
Claimant with coccydynia, probable right sacroiliac joint strain, history of underlying 
rheumatoid arthritis and fibromyalgia, history of anxiety, depression and posttraumatic 
stress disorder, exhibiting some symptoms of depression currently, and new onset of 
urinary symptoms. 

 8.   The Claimant had an MRI (magnetic resonance imaging) with 
positive findings for L4-L5 moderate focal central disc protrusion and L5-S-1 minimal 
annular disc bulge and mild disc desiccation. 

 9.   The Respondents raised the affirmative defense that the Claimant’s 
injuries were self inflicted.  The Respondents heavily relied on the fact that Claimant had 
ask about ice melt the day before her fall, plus the discrepancy between the Claimant’s 
testi9mony that the patio was covered with snow and the actual fact that there were only 
large splotches of snow on the patio.  The Respondents further relied on *N’s 
unarticulated suspicion that the fall was staged. 

 10.   The Employer also indicated that *N had recently spoken with the 
Claimant about her attendance.  There was one such conversation and the Employer had 
also spoken with the only other agent in the office regarding attendance. 

 11. Ultimately, the Respondents argued that all of the factors 
enumerated in paragraphs 9 and 10 above amounted to circumstantial evidence proving 
a self inflicted injury.  The ALJ plausibly infers and finds that all of the factors enumerated 
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in paragraphs 9 and 10 above add up to a subjective suspicion on *N’s and the 
Respondents part and not circumstantial evidence that tends to prove a point.  Indeed, 
the so called “circumstantial evidence does not even raise a “reasonable” doubt that the 
injury was accidental and not self-inflicted. 

 12. The Claimant presented credible, consistently and in a forthright 
manner.  She was not impeached in any way whatsoever.  The ALJ finds the totality of 
her testimony persuasive, credible and, essentially, dispositive. 

 13. On the other hand, there is no need to make credibility findings 
concerning the unarticulated suspicions of Brent *N because his suspicions have no 
objective foundation upon which a reasonably prudent person would rely.  Effectively, his 
suspicions and the Respondents so called “circumstantial evidence” are without any 
reasonable, underlying basis. 

 

Ultimate Findings 

 14. The ALJ finds the Claimant to be credible with respect to her claimed 
accidental injuries.  Her credibility has not been overcome, in any way, by the 
Respondents so called “circumstantial evidence.” 

 15. The Claimant has proven, by a preponderance of the evidence that 
she sustained accidental back injuries on December 7, 2011, arising out of the course 
and scope of her employment for the Employer.  She has further proven the negative, by 
preponderant evidence, that her injuries were not intentionally self-inflicted. 

 16. The Respondents have failed to prove, by preponderant evidence 
that the Claimant had a specific intent to intentionally self-inflict her back injuries on 
December 7, 2011, thus, to the extent that “intentional self-infliction” is an affirmative 
defense, the Respondents have failed to prove this affirmative defense by preponderant 
evidence. 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 
P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 
(9th Cir. 1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. 
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Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be 
assigned evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The fact finder should consider, among 
other things, the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ 
testimony and/or actions; the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  As found, the Claimant was credible, 
persuasive, un-impeached and her testimony concerning the accidental fall of 
December 7, 2011, which caused her back injuries, was not overcome, in any way, by 
the Respondents’ so called “circumstantial evidence.”  Indeed, the Claimant’s testimony 
is not disputed by any competent evidence.  See The medical opinions on reasonable 
necessity are essentially un-contradicted.  See, Annotation, Comment: Credibility of 
Witness Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, 
maintaining that the fact finder is not free to disregard un-contradicted testimony. 

 
Intentional Self-Infliction of Injury 

 

 b. Forfeiture of benefits for an intentionally self-inflicted injury is 
governed by  § 8-41-301(1) (c), C.R.S.  Establishing that an injury was intentionally self-
inflicted is an affirmative defense for the insurer.  Both elements must be proved; the 
injury was self-inflicted and the injury was intentional.  See e.g.  Lewis v. Scientific Supply 
Co., Inc., 897 P.2d 905 (Colo. App. 1995).  As found, neither element was proven.  
Indeed, the Claimant proved the negative that she did not intentionally self-inflict her 
injuries. 

 
Compensability 

 

 c. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” of the 
employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 (Colo. 
1996).  There is no presumption that an injury arises out of employment when an 
unexplained injury occurs during the course of employment.  Finn v. Indus. Comm’n, 
165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any benefits are awarded.  § 8-41-301 (1) (c), C.R.S.  See Faulkner v. 
Indus. Claim Appeals Office, 24 P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals 
Office, 198 P.3d 1277, 1279 (Colo. App. 2008). The question of causation is generally 
one of fact for the determination by the ALJ.  Faulkner at 846.; Eller at 399-400.   As 
found, the Claimant has proven that her back injuries were caused by the accidental 
fall of December 7, 2011 on the Employer’s patio. 
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The Smoke Break 

 

 d. As found, the Claimant credibly testified as to the manner of her 
injury.  She was taking a break in an area that was used by employees to smoke. It is 
well established that an injury during an authorized break in a designated smoking area 
is incidental to a claimant's employment and is compensable.  See Wallace v. 
Personnel Pool, Inc. and Ins. Co. of Penn.  W. C. No. 4-455-463 [Indus. Claim Appeals 
Office (ICAO), May 8, 2001]. 

 
Burden of Proof 

 

e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the 
burden of proof is generally placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has sustained her burden with respect to compensability.  The 
Respondents have failed to sustain their burden with respect to “intentionally self-
inflicted” injury. 

 
  
 

 ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant sustained  compensable injuries to her back on 

December 7, 2011. 
 
 B. Any and all issues not determined herein are reserved for future 

decision.  
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DATED this______day of April 2012. 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-832-401-02 

 
ISSUES 
 
Did claimant prove by a preponderance of the evidence that revision surgery 

recommended by Dr. Ghiselli is reasonable and necessary to cure and relieve the 
effects of his lower back injury? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates an underground utility locating business, where claimant 
worked in the field as a utility locator. Claimant’s job duties required him to walk while 
carrying his locating equipment. Claimant sustained an admitted injury to his lower back 
after running and jumping up onto his truck while being chased by two dogs on April 3, 
2010. 

Employer referred claimant to Concentra Medical Centers, where Orthopedic 
Surgeon Gary Ghiselli, M.D., eventually evaluated him. On February 9, 2011, Dr. 
Ghiselli performed surgery upon claimant’s lumbar spine region: A micro-
decompression at the L4-5 level and a micro-decompression and micro-discectomy at 
the L5-S1 level. 

Dr. Ghiselli evaluated claimant on Marach 24, 2011, when claimant reported 
spasms into his right gastrocnemius muscle (right calf muscle) and midline lumbar pain.  
Dr. Ghiselli referred claimant to physical therapy for strengthening and stabilization. Dr. 
Ghiselli continued to prescribe medications for claimant’s ongoing pain. 
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John J. Aschberger, M.D., performed repeat electodiagnostic testing on June 2, 
2011, that showed abnormal findings involving the right calf muscle, indicating acute 
changes with continued radiculopathy of the S1 nerve root.  Dr. Aschberger 
recommended a repeat magnetic resonance imaging (MRI) scan of claimant’s lumbar 
spine, which claimant underwent on June 15, 2011.   

Donald M. Maduna, M.D., compared the repeat MRI with the MRI study from 
August 12, 2010. According to Dr. Maduna, the MRI revealed post-surgical changes at 
the L4-5 and L5-S1 levels, with a large amount of enhancing epidural fibrosis (scar 
tissue) surrounding the transiting right-sided S1 nerve root. Dr. Maduna opined that the 
scar tissue could be producing right-sided radiculopathy of the S1 nerve. Dr. Maduna 
also found signs of foraminal narrowing at the L4-5 level. 

Dr. Aschberger reviewed the repeat MRI films with claimant on June 17, 2011. 
Claimant reported symptoms of pain in his back with radiation of pain into the right thigh 
and calf. Dr. Aschberger diagnosed post-operative, persistent radiculopathy with some 
component of fibrosis. Dr. Aschberger planned to reevaluate claimant following his 
upcoming appointment with Dr. Ghiselli.   

Dr. Ghiselli examined claimant on June 21, 2011, reviewed Dr. Aschberger’s 
nerve conduction studies, and reviewed the repeat MRI films. Dr. Ghiselli noted that the 
nerve conduction studies and MRI findings were consistent with continued S1 
radiculopathy. Dr. Ghiselli recommended ongoing physical therapy, but with added 
nerve glides.  Dr. Ghiselli also recommended a right S1 transforaminal epidural steroid 
injection (ESI). 

On August 16, 2011, Dr. Ghiselli reported that claimant underwent the ESI, which 
provided him 100% relief from leg pain for 6 to 7 days. Claimant however reported his 
pain getting worse. Upon physical examination, Dr. Ghiselli found mildly decreased 
strength in his right calf muscle. Dr. Ghiselli added the diagnosis of scar tissue 
surrounding the S1 nerve. Dr. Ghiselli planned to discuss the following options with Dr. 
Aschberger: (1) Do nothing; (2) Try high dose ESI therapy; or (3) Perform revision 
surgery, using fat-pad and Eviseal surrounding the nerve roots to decrease adhesions 
and scarring. 

Dr. Aschberger evaluated claimant on August 19, 2011, when he noted claimant 
had persistent pain in the right thigh and calf areas, with positive straight leg raise. Dr. 
Aschberger planned to stop physical therapy because that was unlikely to produce 
gains. Dr. Aschberger referred claimant for a repeat ESI. 

John Burris, M.D., evaluated claimant for delayed recovery issues on September 
6, 2011. Dr. Burris noted claimant had been undergoing extensive conservative care 
under Dr. Aschberger’s supervision.  Claimant reported that Dr. Ghiselli felt he had a 
50/50 chance of relieving his pain with a repeat surgery but that Dr. Aschberger had 
been recommending against surgery. Dr. Burris wrote: 

I did explain to [claimant] that a repeat surgery would likely generate more scar 
tissue that could be problematic down the road, and it appears that that is what he is 
dealing with at this point. 
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Dr. Burris noted claimant using a cane to help with ambulation. Dr. Burris 
encouraged claimant to stay active with his home exercises and to follow up with his 
specialists and repeat ESI. 

Claimant underwent another ESI on September 7, 2011. Dr. Ghiselli reevaluated 
claimant on September 27th, when claimant reported 100% relief for some 2 days 
following the ESI. Dr. Ghiselli again discussed options with claimant, who elected to 
proceed with surgery. On October 12, 2011, Dr. Ghiselli’s office requested that insurer 
authorize revision decompression surgery. 

Insurer had Neurosurgeon Paul Williams, M.D., perform a record review on 
October 18, 2011. Dr. Williams however lacked MRI films to review. Dr. Williams wrote: 

In my opinion [claimant] is not a  surgical candidate for excision of postopertative 
scar tissue around the right S1 nerve root as additional surgery would produce 
additional scar tissue around the S1 nerve root. [Claimant] should be involved in a home 
exercise program and take nonnarcotic pain medications. 

Insurer denied authorization for surgery recommended by Dr. Ghiselli. 
Dr. Ghiselli reviewed Dr. Williams’ report and wrote the following appeal 

regarding denial of authorization: 
[Claimant] has an ongoing motor axonal radiculopathy with progressive 

weakness into his right lower extremity. If this is not addressed in a timely fashion, 
[claimant] has an increasing chance of permanent paralysis into his right lower 
extremity and I am certainly not willing to accept this risk. 

**** 
[Claimant] has significant imaging studies, as well as diagnostic injections that 

confirm his diagnosis. 
(Emphasis added).  
Dr. Aschberger reevaluated claimant on January 27, 2012, and reported: 
Repeat surgery has been advised but apparently contested. [Claimant] is 

reporting increasing symptoms. 
He has responded previously to selective [ESI]. We have held off with the 

anticipation of surgical intervention. If that does not appear imminent, I am 
scheduling [claimant] for followup [ESI] with Dr. Zimmerman. 

(Emphasis added). 
Dr. Ghiselli persuasively testified as an expert in the area of orthopedic surgery. 

Dr. Ghiselli discussed the surgery and post-operative course of conservative care 
claimant received, including extensive physical therapy, repeat nerve conduction and 
MRI studies, and selective ESIs. Dr. Ghiselli explained how diagnostic studies explained 
claimant’s ongoing complaints of calf pain and muscle spasms in his right leg.  Dr. 
Ghiselli has explained those ongoing symptoms on the basis of scar tissue at the 
surgical site, surrounding the S1 nerve root. Based upon his surgical experience, Dr. 
Ghiselli believes repeat surgery to look at the nerve, decompress it, and use a 
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technique to protect it from additional lesions and scarring is reasonably necessary to 
reduce radiculopathy and prevent eventual paralysis. Dr. Ghiselli has performed this 
procedure before with success at relieving symptoms of radiculopathy.  Dr. Ghiselli 
persuasively explained why he disagrees with Dr. Williams’ record review. 

Claimant showed it more probably true than not that revision surgery 
recommended by Dr. Ghiselli is reasonable and necessary to cure and relieve the 
effects of his work-related injury. The Judge credits the medial opinion of Dr. Ghiselli 
over that of Dr. Williams because Dr. Ghiselli is the treating physician who evaluated 
claimant’s condition, performed the initial surgery, and oversaw claimant’s post-
operative treatment. Dr. Williams performed only a record review, has not examined 
claimant, and has not reviewed the repeat MRI scan. Dr. Ghiselli testified: 

So if [the S1 nerve] is not decompressed, [claimant] has the chance that the 
nerve damage is going to get worse and that he will suffer permanent injury to the nerve 
and subsequently the muscles innervated by that nerve. 

In addition, Dr. Ghiselli’s testimony was amply supported by credible testimony 
from claimant that his calf pain has progressed to the extent he has developed a limp 
and needs to use a cane for ambulation. Claimant stated that his muscle strength has 
decreased in his right leg and calf, such that he is only able to walk a short distance 
before needing to sit down. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that revision 
surgery recommended by Dr. Ghiselli is reasonable and necessary to cure and relieve 
the effects of his lower back injury. The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.  

 Section 8-42-101(1)(a), supra, provides: 
Every employer … shall furnish … such medical, hospital, and surgical supplies, 

crutches, and apparatus as may reasonably be needed at the time of the injury … and 
thereafter during the disability to cure and relieve the employee from the effects of the 
injury. 
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Insurer thus is liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

 Here, the Judge found claimant showed it more probably true than not that 
revision surgery recommended by Dr. Ghiselli is reasonable and necessary to cure and 
relieve the effects of his work-related injury.  The Judge credited the medical opinion of 
Dr. Ghiselli over that of Dr. Williams in finding his recommendation for revision surgery 
reasonably necessary.  Claimant thus proved by a preponderance of the evidence that 
revision surgery recommended by Dr. Ghiselli is reasonably necessary medical 
treatment. 

 The Judge concludes insurer should pay, pursuant to fee schedule, for the 
revision surgery recommended by Dr. Ghiselli. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Insurer shall pay, pursuant to fee schedule, for the revision surgery 
recommended by Dr. Ghiselli. 

2. Issues not expressly decided herein are reserved to the parties for future 
determination.  

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __April 10, 2012__ 
 
Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-545-944-08 

ISSUES 

 The issues determined herein are permanent total disability (“PTD”) and 
disfigurement benefits. 

 

FINDINGS OF FACT 

 
Claimant is 51 years old and has a high school degree.  She has previous work 

experience in the fast food industry, retail clothing sales, and as an office clerical worker 
and office manager. 

 
On June 18, 2002, claimant suffered an admitted work injury to her low back.  

She received conservative care and then underwent surgery by Dr. Murk on February 7, 
2003.  Claimant improved after the surgery. 

 
On July 1, 2003, Dr. Hattem determined that claimant was at maximum medical 

improvement (“MMI”).  Dr. Hattem imposed restrictions to sedentary employment with 
occasional stooping, squatting, and crawling. 

 
Claimant returned to work for the employer as a cashier for one month before 

moving to California due to her husband’s job relocation. 
 
In September 2003, claimant returned to work as a clerical employee for *1.  

From February 2004 to October 2004, she worked as office manager for *2 until the 
employer went out of business.  In October 2004, claimant began work as a seasonal 
deli and front-end worker for *3.  In February 2005, she began work as an office 
manager for *4, owned by a good friend.   

 
On January 7, 2004, the insurer filed a final admission of liability in this claim. 
 
In approximately October 2005, claimant suffered increased pain and left leg 

numbness.  In February 2006, Dr. Suelzle began to treat claimant.  He eventually 
referred claimant to Dr. Disney.  On June 22, 2007, Dr. Disney performed fusion surgery 
at L5-S1.  The fusion surgery did not improve claimant’s condition and she continued to 
suffer left leg pain and numbness. 
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On June 12, 2008, Judge Walsh issued a summary order reopening this claim. 
 
Claimant continued to obtain treatment from Dr. Disney and Dr. Suelzle until she 

moved back to Colorado in January 2010, after another job relocation by her husband.  
On February 4, 2010, Dr. Lambden began to treat claimant.  He continued her 
prescription pain medications and antidepressants. 

 
Dr. Lambden obtained magnetic resonance image (“MRI”) and computed 

tomography (“CT”) scans and noted that claimant had a possible nonunion and possible 
scarring around the left S1 nerve root.  Dr. Lambden referred claimant to Dr. Reiss for 
an orthopedic surgery consultation. 

 
On April 20, 2010, Dr. Reiss examined claimant and reviewed the CT scan.  Dr. 

Reiss concluded that claimant had evidence of fusion in one spot on the left side.  He 
also noted that the pedicle screw on the left side might be out of the bone, but it would 
affect the L5 nerve root rather than the S1 nerve root.  He recommended selective 
nerve root blocks. 

 
Dr. Lambden referred claimant to Dr. Hompland for injections.  On February 12 

and May 27, 2010, Dr. Hompland administered injections. 
 
Claimant’s symptoms persisted and Dr. Lambden referred claimant to Dr. Wong 

for another orthopedic opinion.  On August 26, 2010, Dr. Wong examined claimant and 
agreed with Dr. Reiss that claimant had evidence of spot welding fusion.  Dr. Wong 
thought that claimant had either scarring or ectopic bone on the left side and mild L5 
radicular changes. 

 
Dr. Lambden referred claimant for additional physical therapy and continued her 

prescriptions for MS Contin, Norco, Gabapentin, and Effexor.   
 
On February 2, 2011, Dr. Lambden determined that claimant was at MMI and 

instructed her to finish her physical therapy.  Dr. Lambden diagnosed failed back 
surgery syndrome and chronic pain with long-term opioid treatment. 

 
On March 8, 2011, Dr. Lambden determined claimant’s permanent impairment 

rating and continued her prescription medications. 
 
On April 5, 2011, Dr. Lambden imposed permanent restrictions for claimant of 

standing 0-2 hours at one time up to a total of 4-6 hours during the day; walking 0-2 
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hours at one time up to a total of 0-2 hours during the day; sitting 0-2 hours at one time 
up to a total of 0-2 hours during the day; lifting up to 10 pounds frequently, 10-20 
pounds occasionally and no lifting over 20 pounds. In addition, Dr. Lambden stated that 
claimant should not climb, bend, stoop, kneel, crouch, and crawl.  Dr. Lambden 
indicated that she could occasionally push/pull, reach above head, reach away from her 
body, twist low back side to side, use foot/leg controls, and climb stairs. Dr. Lambden 
stated that claimant needs to select her pace of activities, needs to avoid or reduce 
activities when symptoms flare up, needs to take breaks as needed to avoid flare up of 
symptoms, and has to change positions as needed.  Finally, Dr. Lambden opined that 
claimant’s ability to complete a normal work day and work week without interruptions 
from symptoms and to perform at a consistent pace without an unreasonable number 
and length of rest periods is markedly limited.  

 
On June 28, 2011, Dr. Ogrodnick performed a Division Independent Medical 

Examination (“DIME”).  Dr. Ogrodnick determined that claimant was not at MMI and 
needed a left leg electromyography (“EMG”) to determine if she had left-sided radicular 
problems that needed treatment. 

 
On July 26, 2011, Dr. Lambden performed the left leg EMG, which was normal.  

Dr. Lambden determined that claimant was again at MMI. 
 
On October 4, 2011, Dr. Ogrodnick performed a repeat DIME and determined 

that claimant was at MMI on that date.  Dr Ogrodnick diagnosed pain syndrome, 
questionable pseudoarthrosis, and left S1 radiculitis.  He determined a permanent 
impairment rating for claimant.  He recommended pain management with medications, 
anti-depressants, and up to three additional injections.  Dr. Ogrodnick did not comment 
on claimant’s restrictions. 

 
On November 16, 2011, the insurer filed a final admission of liability for the 

permanent partial disability benefits and post-MMI medical benefits. 
 
Dr. Lambden continued to prescribe the same medications.  On January 9, 2012, 

Dr. Hompland administered another left L5-S1 epidural steroid injection and he also 
performed hardware stimulation.  Claimant felt some pain reduction after the treatment. 

 
In early March 2012, claimant moved back to California for yet another job 

relocation by her husband. 
 
On February 2, 2012, Ms. Montoya performed a vocational evaluation for 

claimant.  Ms. Montoya noted that Dr. Lambden was the only physician to provide 
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permanent work restrictions.  Ms. Montoya used the entire set of restrictions from Dr. 
Lambden.  She noted that the positional restrictions, the need to take frequent breaks, 
and the need to avoid activities on some days meant that claimant could not return to 
work. 

 
On February 14, 2012, Mr. Shanahan performed a vocational evaluation for 

respondents.  Mr. Shanahan used the restrictions by Dr. Lambden, but he ignored Dr. 
Lambden’s comments on claimant’s positional limitations and need for breaks.  Mr. 
Shanahan concluded that claimant could return to work as an office manager, office 
clerk, receptionist, general office helper, dispatcher, customer service representative, 
reservationist, or hostess. 

 
Claimant has continued pain symptoms despite her chronic use of the opioid 

medications and the gabapentin.  She often does not sleep well.  The sleep problems 
and the side-effects of the medications cause confusion.  She has good and bad days, 
which are affected by poor sleep and weather changes.  She noted that she is worse 
since her fusion surgery because she cannot stand for very long now. 

 
Ms. Montoya testified at hearing consistently with her report.  She explained that 

claimant is not employable within Dr. Lambden’s restrictions, especially in light of the 
flare of symptoms on bad days, the need for frequent breaks, and the positional 
changes.  Ms. Montoya noted that the limited ability to sit and stand made it unlikely that 
claimant could perform clerical work.  She noted that, ultimately, the problem is 
claimant’s ability to show up for work and the need for frequent breaks and position 
changes.  Ms. Montoya noted that Mr. Shanahan had not addressed the full scope of 
Dr. Lambden’s permanent restrictions, including her ability to show up every day and 
her need to take breaks and change positions.  Ms. Montoya did not think that claimant 
could return to any work, but she also researched the labor market in Chino, California, 
which has 12.3% unemployment and negative growth prospects. 

 
Mr. Shanahan testified at hearing consistently with his report.  Mr. Shanahan 

thought that Dr. Lambden’s permanent restrictions were inconsistent because they 
released clamant to return to full-time work, but noted that she was markedly limited in 
her ability to complete a normal work day and work week without interruptions from 
symptoms and to perform at a consistent pace without an unreasonable number and 
length of rest periods.  Mr. Shanahan noted that the materials handling restrictions by 
Dr. Lambden were sedentary to light category.  He concluded that claimant’s best 
options for returning to work were in office clerical jobs, especially as a receptionist.  He 
admitted, however, that most receptionist jobs are seated jobs.  He also conceded that 
one still is expected to show up even for part-time jobs.   
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Claimant has proven by a preponderance of the evidence that, due to the effects 
of her work injury, she is unable to earn any wages in the same or other employment.  
Respondents’ argument that claimant’s abilities now are actually better than after her 
first surgery in 2003 is nonsensical.  Claimant suffers from failed back surgery after two 
surgeries.  Even if the fusion is stable with a spot weld, claimant undoubtedly has 
suffered chronic pain, especially in her left leg.  She is on chronic long-term opioid 
medications.  She has significant restrictions by Dr. Lambden.  Respondents have 
argued that Dr. Lambden’s final restriction is ambiguous because the marked limitation 
could be either in her ability to complete a normal work day and work week or to 
perform at a consistent pace without unreasonable rest periods.  It also could be true 
that she is limited in both respects.  As Ms. Montoya noted, the argument about the one 
compound sentence still does not negate the effect of Dr. Lambden’s specific positional 
limitations or his separate indications that claimant needs to select her pace of activities, 
needs to avoid or reduce activities when symptoms flare up, needs to take breaks as 
needed to avoid flare up of symptoms, and has to change positions as needed.  The 
vocational opinions of Ms. Montoya are more persuasive than those of Mr. Shanahan.  
Claimant is unlikely to obtain or retain employment in any occupation in her commutable 
labor market as a result of her work injury.   

Claimant has a serious and permanent bodily disfigurement normally exposed to 
public view, described as a four-inch light scar on the lumbar spine and a limp with 
slight lumbar flexion during the gait.   

 
CONCLUSIONS OF LAW 

1. Under the applicable law, claimant is permanently and totally disabled if 
she is unable to "earn any wages in the same or other employment."  Section 8-40-
201(16.5)(a), C.R.S.  The term "any wages" means more than zero wages.  See Lobb v. 
Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial 
Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995). The ALJ must consider claimant's 
commutable labor market and other similar concepts regarding the existence of 
employment that is reasonably available to the claimant under his or her particular 
circumstances.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  
As found, claimant has proven by a preponderance of the evidence that, due to the 
effects of her work injury, she is unable to earn any wages in the same or other 
employment. 

 
2. Pursuant to section 8-42-108, C.R.S., claimant has a serious and 

permanent bodily disfigurement normally exposed to public view.  Considering the size, 
location, and general appearance of the disfigurement, the Judge determines that 
claimant is entitled to an award of $1,200 for bodily disfigurement benefits. 

 
ORDER 

 It is therefore ordered that: 
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The insurer shall pay to claimant PTD benefits at the admitted rate commencing 
October 4, 2011, and continuing thereafter until modified or terminated according to law.  
The insurer is entitled to all offsets pursuant to statute.  The insurer is entitled to credit 
for all indemnity benefits paid to claimant after October 4, 2011.   

The insurer shall pay to claimant $1,200 in one lump sum for bodily disfigurement 
benefits. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 11, 2012   
  
Martin D. Stuber 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-847-831-03 

ISSUES 

 The issue to be determined by this decision is whether *O and the *O Law 
Office, P.C., are entitled to attorney’s fees for prior representation of Claimant and, if so, 
the amount of attorney’s fees.  

 
FINDINGS OF FACT 
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 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact:  

 
 1. Claimant alleges he suffered work related injuries on June 3, 2009, 

June 12, 2010, and January 15, 2011.  
 
 2. Claimant retained *O of the *O Law Firm to represent  
him regarding these injuries and signed one (1) Workers Compensation Fee 

Agreement dated January 26, 2010 for representation of Claimant for all three (3) 
alleged work related injuries.  

 
 3. Respondents initially contested liability on all three (3) cases.  
  
 4. Mr. *O,, on behalf of Claimant, propounded Interrogatories to 

Respondents as well as assisted Claimant in answering the Interrogatories propounded 
by Respondents.  The matter was set for hearing which was scheduled for November 
18, 2011. 

 
 5. On August 26, 2011, a proposed Stipulated Motion was received by 

the *O Law Office prepared by counsel for Respondents wherein Respondents would 
admit liability for the June 3, 2009 injury (W.C. No.: 4-847-831) with 0% impairment and 
would further admit liability for the January 15, 2011, injury (W.C. No.:  4-846-568) and 
admit for an 8% whole person impairment rating in return for Claimant withdrawing his 
claim for the June 12, 2010, injury (W.C. No.: 4-829-251).  The Stipulated Motion 
provided, in part:  

 
 
“... Claimant acknowledges and understands that Respondents are not agreeing 

to pay for any medical bills allegedly related to the June 12, 2010 injury which is the 
subject of W.C. 4-829-251.  This would include but is not limited to the ambulance bill 
for the transport of Claimant to Rose Medical Center on June 13, 2010 and the Rose 
Medical Center emergency room bill of the same date.  Claimant shall remain 
responsible for any and all medical expenses related to that alleged incident which have 
not heretofore been paid.” 

 
 
 6. The June 12, 2010, injury occurred on a Saturday and as a result of 

that injury, Claimant was taken by ambulance the following day to Rose Medical Center.  
Claimant’s health insurance carrier paid a portion of the ambulance bill as well as the 
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emergency room and emergency room physicians’ bills.  Thereafter, Claimant was seen 
by the Rocky Mountain Medical Group.  Mr. *O met with Claimant after reviewing the 
proposed Stipulated Motion and informed him that it was his recommendation that 
Claimant agree and sign the Stipulation.  Claimant was concerned that he would be 
responsible for the payment of the medical bills related to the June 12, 2010, injury and 
so expressed his concerns to Mr. *O.   

 
 7. Mr. *O told Claimant that it was not worth his time to pursue the 

June 12, 2010, claim in as much as Claimant would only be responsible for 
approximately $600.00 of the hospital bill that was paid in part by Claimant’s health 
insurance carrier.  Claimant expressed concern to Mr. *O that there was an outstanding 
ambulance bill, which he had provided a copy to Mr. *O.   

 
 8. At the hearing, Mr. *O denied any knowledge of Claimant taking an 

ambulance ride to the hospital on June 13, 2010, or the existence of the ambulance bill 
prior to the termination of his representation of Claimant.  Mr. *O’s testimony is found 
not to be credible based upon the Interrogatory Responses dated July 15, 2011, 
prepared by The *O Law Office, P.C., wherein in response to question #1 Claimant 
responded “When the ambulance got there they took me to Rose Medical Center”.  The 
proposed Stipulated Motion refers to an outstanding ambulance bill related to the June 
12, 2010, injury.  It is found that Mr. *O knew or should have known about the 
outstanding billing for the ambulance prior to the termination of his representation of 
Claimant.   

 
 9.  Mr. *O testified that following the termination of his representation 

as  
Claimant’s attorney, he investigated the existence of the outstanding medical 

billing.  
 
 10. Mr. *O’s contingent Fee Agreement states: 
  
The Firm may elect to terminate its representation of the Client for any of the 

following reasons: .......5) if it becomes economically infeasible to pursue your 
claim......If the Firm elects to withdraw from representing the Client, the Client agrees to 
pay any and all costs and expenses which the Firm incurred pursuant to this Fee 
Agreement. 

 
 11. Mr. *O’s contingent Fee Agreement further states: 
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...The Client hereby authorizes the Firm to incur costs and make payment of 
costs up to a maximum of $2,000.00.  This limit will not be exceeded without the Client’s 
further written authority. 

 
 12. Initially, Mr. *O incurred and paid for expenses on Claimant’s  
behalf of $304.17.   When Claimant met with Mr. *O regarding the proposed 

Stipulated Motion, he informed Claimant that if he wanted Mr. *O to pursue the June 12, 
2010, injury claim further, Claimant would need to bring in $2,000.00 for future costs 
which would be needed for obtaining expert medical testimony.   

 
 13.  Respondents, without Claimant’s signature on the proposed 

Stipulated Motion, filed a Final Admission of Liability admitting for 8% whole person 
impairment on the January 15, 2011, injury on September 7, 2011, and a Final 
Admission of Liability for 0% impairment for the June 3, 2009, injury on October 27, 
2011.   

 
 14. The *O Law Office received permanent impairment checks from the 

Respondent carrier, Zurich North America, totaling $3,754.45 out of which the Firm 
received $750.89 in fees and $304.17 for costs. 

 
 15. Claimant testified that he spoke Spanish and that Mr. *O had a  
bilingual paralegal in his office to translate from Spanish to English and English 

to Spanish. 
   
 16. Mr. *O’s paralegal, _ called Claimant following the Claimant’s 

meeting with Mr. *O concerning the proposed Stipulated Motion and informed Claimant 
that Mr. *O wished for him to accept the money for the 8% whole person impairment 
rating for the January 15, 2011, injury, agree and sign the proposed Stipulated Motion, 
and end the case.  

 
 15. Thereafter, Claimant discharged *O and the *O Law Office, P.C., as 

his attorney.  
 
 16. Mr. *O did not indicate at the hearing in this matter how many hours 

he had spent working on this case nor was testimony elicited as to the value of the 
services provided by Mr. *O, other than his contingent fee. 

 
 17. The outstanding balance owed to the emergency room physicians 

at Rose  
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Medical Center arising from the June 12, 2010, injury, after payment by 
Claimant’s health insurance carrier, is $32.83. 

 
 18. The outstanding balance owed to Northglenn Ambulance arising 

from the  
June 12, 2010, injury, that has been turned over to collection to Professional 

Finance Company, Inc., is $904.05.   
 
 19. The outstanding balance owed to Rocky Mountain Medical Group 

arising from the June 12, 2010, injury is $304.02. 
 
CONCLUSIONS OF LAW 

 
ORDER 

 It is therefore ordered that: 
The insurer shall pay interest to claimant at the rate of 8% per annum on all 

amounts of compensation not paid when due. 
All matters not determined herein are reserved for future determination. 
 If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 11, 2012 
Margot W. Jones 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-668-613-03 

 
CORRECTED ORDER 

 
ISSUES 

Whether the Claimant has proven by a preponderance of the evidence that he 
sustained permanent total disability. 

 
Whether the Claimant has proven by a preponderance of the evidence that his 

permanent partial impairment should be converted from a scheduled impairment to a 
whole person impairment. 

 
Whether the Claimant is entitled to a general admission of Grover medical 

maintenance benefits versus a limiting admission for maintenance benefits. 
 

FINDINGS OF FACT 
 

The Claimant was an employee of the Respondent and was employed in Pueblo, 
CO.  The Claimant was employed in the maintenance department and worked primarily 
as a plumber.  On March 4, 2005, the Claimant sustained injury to his left knee when he 
stepped off of a ladder and his foot slid out from under him.  The Claimant reported the 
injury and this workers’ compensation claim ensued.   

The Claimant came under the care of the authorized treating provider (ATP) who 
is Dr. Michael Dallenbach.  The Claimant was first evaluated by Dr. Dallenbach on 
March 8, 2005 and continues under his care as of today.  Dr. Dallenbach initially treated 
the injury using conservative means.  When conservative means failed Dr. Dallenbach 
ordered an MRI.   

The MRI was completed on July 5, 2005 and showed “osteochondral defects in 
the posteromedial and mid medial femoral condyle; bone marrow edema in the medial 
femoral condyle; tibial plateau and inferomedial aspect of the patella, a small full 
thickness tear of the posterior horn over the medical meniscus and a meniscal capsular 
separation.”   

Based upon the MRI findings, Dr. Dallenbach referred the Claimant to Dr. Davis 
for an orthopedic evaluation.  Dr. Davis evaluated the Claimant and treated the 
condition with conservative means.  Ultimately conservative treatment failed and Dr. 
Davis performed a meniscectomy, debridment, chondoplasty and microfracture on the 
left knee on September 14, 2005.   

Although the Claimant did not have a great outcome from the surgery, his 
recovery was fairly uneventful.  The Claimant was placed at maximum medical 
improvement (MMI) by Dr. Dallenbach on December 29, 2005 with a recommendation 
for maintenance medical care and a 28% left lower extremity impairment rating.   

Thereafter, the Claimant returned to work for the Respondent and continued to 
receive maintenance medical care from Dr. Dallenbach.   

In May 2008 the Claimant began to experience a worsening of his left knee 
symptoms.  In August of 2008, the Respondent filed a general admission of liability 
reopening the matter.  The Claimant’s condition was treated conservatively until he was 
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again placed at MMI by Dr. Dallenbach on November 6, 2008.  The Respondent filed a 
final admission of liability (FAL) on May 6, 2009.  The Claimant objected to the FAL and 
requested a Division independent medical examination (DIME).   

The DIME was performed by Dr. Katherine Leppard on July 16, 2009.  Dr. 
Leppard opined that the Claimant was not at MMI.  Dr. Leppard recommended referral 
to an orthopedic doctor for either viscosupplementation or a total knee replacement.   

The Respondent did not contest the DIME opinions and the Claimant went back 
into a treatment phase with Dr. Dallenbach.  At this time, the Claimant was referred to 
Dr. Derek Purcell who is an orthopedic physician and who oversaw the 
viscosupplementation regimen.  Although the Claimant completed the 
viscosupplementation regimen he did not experience any significant relief from his left 
knee symptoms.   

At that time, the Claimant was returned to the DIME doctor for a second 
evaluation.  This evaluation occurred on May 17, 2010.  Dr. Leppard again opined that 
the Claimant was not at MMI and recommended consideration of a total knee 
replacement.  The Respondent did not challenge this recommendation.   

The Claimant went back into another treatment phase with Dr. Dallenbach who 
referred the Claimant to Dr. John Xenos for consideration of the total knee replacement.  
Dr. Xenos recommended the total knee replacement and performed the procedure on 
October 21, 2010.   

The Claimant recovered from the total knee replacement.  The Claimant was 
nearing MMI as of July of 2011.   

The Claimant was referred by Dr. Dallenbach for a functional capacity evaluation 
(FCE) which was performed on July 13, 2011 at the Institute for Total Rehabilitation in 
Pueblo. The purpose of the assessment was to determine the Claimant’s maximum safe 
physical and functional capability as to the diagnosis of knee pain/knee replacement. 
The FCE report indicates that the Claimant gave a reliable effort.   

The FCE rendered the following conclusions: 
FUNCTIONAL ABILITIES:  Patient demonstrated ability to perform 

the following Lifting activities within the Medium category:  High Lift, Mid 
Lift, Low Lift, Full Lift.  Patient is able to perform the following activities on 
a Constant basis:  Walk, Carry-10 Lb, Carry-20 Lb, Push Cart up to 40 Lb, 
Push Cart up to 100 Lb, Pull Cart up to 40 Lb, Stoop, Kneel, Fingering (R), 
Climb Stairs, Sitting, Standing; on a Frequent basis:  Pull Cart up to 100 
Lb, Balance, Handling (L), Handling (R), Fingering (L). 

FUNCTIONAL LIMITATIONS:  Patient did not demonstrate ability to 
perform the following activities:  Carry-50 Lb, Crouch. 

CONCLUSIONS:  [The Claimant] demonstrated the ability to 
perform the duties of a Medium Physical Demand Classification 
occupation as defined by the Department of Labor for a typical 8 hour day 
consistent with the enclosed capabilities.  He should not per perform 
crouch, squatting or bilateral kneeling activity.  

The Claimant was placed at MMI on September 13, 2011 by Dr. Dallenbach and 
was given an impairment of 31% of the left lower extremity which converts to a 12% 
whole person impairment.  Dr. Dallenbach rendered an opinion as to “workability” and 
stated:  “[The Claimant’s] functional capacity both within and outside of the work 
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environment is clearly defined by the functional capacity evaluation performed 
07/13/11.” 

In his MMI report Dr. Dallenbach cites only status post total left knee replacement 
as the work related medical diagnosis. 

Dr. Dallenbach rendered an opinion as to medical maintenance and stated: 
Because of the nature of [the Claimant’s] procedure and the potential for 

complications inherent to the procedure itself, [the Claimant] may require future followup 
with the operating surgeon John Xenos, M.D. for further evaluation and treatment 
recommendations. 

Dr. Dallenbach made no reference as to any lower back or neck problems 
subsequent to the total knee replacement surgery.  During the evaluation of June 9, 
2011, Dr. Dallenbach reports that, “[The Claimant] is not taking any medications 
specifically for his left knee.”  He also reports that, “Gait is normal.”   

The ALJ finds Dr. Dallenbach’s opinions to be credible and persuasive. 
The Respondent filed an FAL on October 13, 2011 which admitted to Dr. 

Dallenbach’s scheduled impairment rating of 31% left lower extremity and authorized 
additional medical maintenance precisely in accord with the recommendations of Dr. 
Dallenbach.   

The Claimant testified that he had neck and back pain before the date of injury.  
The Claimant testified that his back pain now is worse than it was prior to the date of 
injury.  The Claimant also testified that his left hip hurts now as well as his left knee. 

In spite of the Claimant’s testimony the ALJ finds there is insufficient medical 
evidence to establish that the Claimant work related injury extends to a condition 
involving his neck, back, or left hip. 

The Claimant was observed on video surveillance engaging in various activities 
including driving and assisting a friend who was doing plumbing work. 

The Claimant underwent a vocational assessment conducted by Ms. Katie 
Montoya, a vocational specialist.  Ms. Montoya reviewed the Claimant’s pertinent 
medical records, the FCE, and conducted an interview of the Claimant.  She also 
conducted vocational research in arriving at her opinion.  She concluded that the 
Claimant does have transferable skills related to his previous occupation that would 
render him employable. She opined that the Claimant maintains the capacity to work. 

The ALJ finds that the opinions of Ms. Montoya as demonstrated in her report are 
credible and persuasive. 

The Claimant has a high school diploma, as well as one year of college, and is 
currently 65 years of age with a date of birth of February 11, 1947. 

The ALJ finds that based upon a totality of the credible evidence presented, the 
Claimant has failed to establish that it is more likely than not that he is incapable of 
earning a wage at his pre-injury employment or some other employment.  The ALJ finds 
that the Claimant is capable of earning a wage. 

The ALJ finds there is insufficient evidence to establish that it is more likely than 
not that the Claimant’s impairment extends beyond the lower left extremity. 

 
CONCLUSIONS OF LAW 

The purposes of the Workers’ Compensation Act of Colorado is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
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reasonable cost to employers without the necessity of litigation.  Section 8-40-102(1), 
C.R.S.  The Claimant shoulders the burden of proving by a preponderance of the 
evidence that she is permanently and totally disabled as the result of her injury.  Section 
8-40-201(16.5)(a) C.R.S.  A preponderance of the evidence is that which leads the trier 
of fact, after considering all of the evidence to find that a fact is more probably truer than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in the favor of the rights of the 
Claimant, nor in the favor of the rights of Respondents.  Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S.  
The ALJs factual findings concern only evidence that is dispositive of the issue involved.  
The ALJ has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
Magnetic Engineering, Inc. v. ICAO, 5 P.3rd 385 (Colo. App. 2000).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005). 

The Claimant is permanently and totally disabled if he is unable to “earn any 
wages in the same or other employment.”  Section 8-40-201(16.5)(a), C.R.S.  The 
Claimant has the burden of proving by a preponderance of the evidence that he is PTD.  
In determining whether the Claimant is unable to earn any wages, the ALJ may consider 
a number of “human factors.”  Christie v. Coors Transportation Company, 933 P.2d 
1330 (Colo. 1997).  These factors include the Claimant’s condition, mental ability, age, 
employment history, education and the “availability of work” that Claimant can perform.  
Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  In weighing 
whether claimant is able to earn any wages, the ALJ may consider various human 
factors, including claimant's physical condition, mental ability, age, employment history, 
education, and availability of work that the claimant could perform.  Weld County School 
Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  The critical test is whether 
employment exists that is reasonably available to claimant under his or her particular 
circumstances.  Weld County School Dist. Re-12 v. Bymer, supra. 

A human factor is Claimant’s ability to obtain and maintain employment within his 
physical abilities.  Professional Fire Protection Inc. v. Long, 867 P.2d 175 (Colo. App. 
1993).  The ability to earn wages inheritently includes consideration of whether Claimant 
is capable of getting hired and sustaining employment.  Christie v. Coors Transportation 
Company, supra. A claimant is permanently and totally disabled if he or she is “unable 
to earn any wages in the same or other employment.” § 8-40-201(16.5)(a), C.R.S. 2011. 
The term "any wages" means more than zero wages.  See Lobb v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997). 

The determination whether a claimant is permanently and totally disabled is fact 
specific and is “made on a case by case basis.” Holly Nursing Care Ctr. v. Indus. Claim 
Appeals Office, 992 P.2d 701, 703 (Colo. App. 1999).  

As a matter of public policy, PTD benefits may be awarded even if claimant holds 
some type of post-injury employment where the evidence shows that claimant is not 
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physically able to sustain the post-injury employment, or that such employment is 
unlikely to become available to claimant in future in view of the particular circumstances.  
Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 
2001). 

As found above, the ALJ concludes that when considering the totality of the 
evidence presented, including the Claimant’ human factors, the Claimant has failed to 
establish by a preponderance of the evidence that he is incapable of earning a wage at 
his pre-injury employment or other employment. The Claimant’s assertion that he is 
permanently totally disabled is based upon his subjective complaints as it relates to his 
lower back pain, neck pain, and knee limitations.  The subjective complaints, not 
supported by medical opinions, functional capacity evaluations, or vocational 
evaluations, do not rise to the level of proof necessary to meet the preponderance of the 
evidence burden.   

The ALJ concludes that the Claimant has not submitted sufficient medical 
evidence that suggests that the situs of the bodily impairment is other than to the knee.  
There are insufficient records that suggest a limp after the date of MMI, or that suggests 
a problem with the low back or neck attributable to the knee injury, or that suggests 
limitations of function other than to the lower extremity. 

The ALJ concludes that the medical opinion of Dr. Dallenbach does not suggest 
that ongoing medical maintenance is necessary to maintain claimant at his level of MMI.  
It only suggests the possibility that future evaluation may be necessary with the surgeon 
that performed the knee replacement.  This could only be interpreted to mean that the 
surgeon should reevaluate the knee if the condition worsens, absent a worsening there 
would be no reason for such an evaluation.  Absent such a worsening, Dr. Dallenbach 
does not recommend any maintenance care.  The maintenance medical care as 
recommended by Dr. Dallenbach, and admitted to by the Respondent, is sufficient to 
protect the Claimant’s medical interests should additional evaluation be warranted. 

 
ORDER 

 
 It is therefore ordered that: 
The Claimant’s claim for permanent total disability benefits is denied and 

dismissed. 
The Claimant’s claim for a general order for post-MMI Grover-type medical 

benefits is denied and dismissed. 
The Claimant’s request for conversion of the scheduled impairment to a whole 

person impairment is denied and dismissed. 
All matters not determined herein, and not closed by operation of law, are 

reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
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you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: April 12, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-683-537 & 4-822-611 

 
ISSUE 

 The November 22, 2011, Industrial Claims Appeal Office (ICAO) order 
directed the ALJ on remand to clarify and make additional Findings of Fact regarding 
*E* and Mid-Century's responsibility for ongoing temporary total disability benefits (TTD) 
benefits after May 2, 2008. 

 
CLARIFICATION AND ADDITIONAL FINDINGS OF FACT ORDERED ON 

REMAND 
 

 1.  Claimant suffered an admitted work injury on March 17, 2006.  
Claimant underwent two surgeries on the left ankle, but he continued to experience 
severe left ankle pain.  Claimant was placed at maximum medical improvement on 
September 28, 2007, with a 20% impairment of the left lower extremity.  On October 18, 
2007, *E* filed a Final Admission of Liability (FAL) based on the 20% impairment rating.  
Claimant received a lump sum payment pursuant to the FAL.   

 2. In November 2007, Claimant was suicidal and was hospitalized for 
severe depression brought on by chronic pain in Claimant’s left ankle and by the 
cessation of his workers’ compensation benefits. 

 3. On November 29, 2007, Claimant began working for  *E2*  on a full 
time basis.  While employed at  *E2* , Claimant credibly testified that he was not called 
on to perform heavy work.  Claimant’s co-workers, after observing Claimant’s problem 
with his left ankle, volunteered to perform any heavy work for Claimant.  Claimant never 
reported to his supervisor at  *E2*  that he was experiencing such severe pain that by 
mid afternoon Claimant would hide at the work site in order not to be detected crying 
because of left ankle pain.  

 4. Claimant requested a Division Independent Medical Evaluation 
which was performed by Dr. Scott Hompland on February 6, 2008.    Dr. Hompland 
determined that Claimant was not at MMI and that he required additional medical 
treatment to cure and relieve him of the effects of the industrial injury.  *E* agreed to 
provide the medical treatment recommended by Dr. Hompland and to pay Claimant 
TTD benefits.  
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 5. During the period from November 2007 to May 2008, Claimant’s 
extreme left ankle pain was the same both at work and when he was not working.  
Claimant credibly testified that there was no change in his condition from November 
2007 through May 2008 when he terminated his employment with  *E2* .  Claimant 
testified that he experienced chronic and very “strong” pain throughout this period. 
Claimant separated from employment with  *E2*  on May 2, 2008, in order to focus on 
the ankle injury and undergo the treatment recommended by Dr. Hompland and 
authorized by *E*.  

 6. Claimant’s separation from employment with  *E2*  did not 
constitute a volitional act.  Claimant’s separation from employment in May 2008 was 
due to Claimant’s need to undergo additional medical treatment for the ankle injury.  
The parties stipulated and agreed that *E* is entitled to be reimbursed for TTD paid to 
Claimant during the period of his employment at  *E2* .  

 7. On May 19, 2009, Dr. Hompland performed a follow up DIME and 
determined that Claimant received the additional medical treatment prescribed and that 
Claimant reached MMI on February 2, 2009.  In the follow up DIME report, Dr. 
Hompland imposed work restrictions, which prevented Claimant from performing his 
usual employment as an electrician. 

 8. It is found that Claimant was disabled from his usual employment 
and unable to earn wages during the period May 2, 2008, and February 2, 2009.  *E* 
and Mid Century are liable to Claimant for TTD from the date of his separation from 
employment with  *E2*  on May 2, 2008, to the date he was placed at MMI by Dr. 
Hompland on February 2, 2009.   

 9. It is further found that the issue of whether Claimant’s condition 
worsened such that his wage loss commencing on May 2, 2008, is attributable to the 
work injury is not relevant in this case.  The evidence established that Claimant was 
disabled from his usual employment commencing April 15, 2006, through February 1, 
2009, and Respondents, *E* and Mid Century admitted liability for TTD for this period of 
time in a FAL dated June 5, 2009.  The evidence did not establish the termination of 
TTD benefits on the basis of Section 8-42-105(3), C.R.S. because Claimant was not 
placed at MMI, did not return to regular or modified employment, and did not receive a 
written release to return to modified employment. 

 10. The evidence established that Claimant was ultimately determined 
to be at MMI by Dr. Hompland on February 2, 2009, and Claimant’s employment at  
*E2*  was a sheltered position, not regular or modified employment.  And, no physician 
gave Claimant a written release to return to modified duty.  Therefore, this was not a 
case in which TTD terminated and proof of Claimant’s worsened condition could trigger 
a new period of liability for TTD for Respondents.  

 
CONCLUSIONS OF LAW 

 
 The Remand Order from ICAO directed the ALJ to clarify and make 

additional findings of fact regarding *E* and Mid-Century's responsibility for ongoing 
TTD benefits after May 2, 2008. 

 To obtain TTD benefits, a claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, he left work as a result of the 
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disability, and the disability resulted in an actual wage loss.  City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 639 (Colo. App. 1997).  A claimant must 
establish a causal connection between a work-related injury and a subsequent wage 
loss.  Section 8-42-103(1)(a), C.R.S.: PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 
546, 546 (Colo. 1995).   

 
 The evidence presented at hearing established that following Claimant’s 

work related injury he was disabled from his usual employment through February 2009.  
In this case, the evidence established that the parties stipulated that Respondents, *E* 
and Mid Century, are entitled to reimbursement for TTD paid to Claimant  during the 
period of his employment for  *E2*  during November 2007 through May 2008.  Finally, 
the evidence established that Claimant remained disabled from his usual employment 
after his separation from employment from  *E2*  and is therefore entitled to continuing 
TTD from May 2, 2008, through February 2, 2009. 

 

  

 

 

 

 

 

          *E* and Mid Century contended that Claimant must show a worsening of 
his condition in order to be entitled to TTD.  The termination statutes provide that 
"where it is determined that a temporarily disabled employee is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the on-
the-job injury." Sections 8-42-103(1)(g) C.R.S., 8-42-105(4) C.R.S. Additionally, 
pursuant to Section 8-42-105(3)(b), temporary total disability benefits are terminated 
once an employee returns to regular or modified employment. In Anderson v. 
Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004), however, the Colorado Supreme 
Court held that the termination statutes do not bar temporary disability wage loss 
claims when the worsening of a prior work-related injury incurred during that 
employment, causes the wage loss. 

 
 

 
 
 In Anderson v. Longmont Toyota, Inc., supra, the court held that the 

termination statutes bar wage loss claims when the voluntary or for-cause termination of 
the modified employment causes the wage loss, but not when the worsening of a prior 
work-related injury incurred during that employment causes the wage loss.  The court, 
in Grisbaum v. Industrial Claim Appeals Office, 109 P.3d1054(Colo. App. 2005), held 
that the holding in Anderson v. Longmont Toyota, Inc., is not limited only to situations 
involving loss of modified employment.    

 
 The burden of proof to establish a subsequent worsening of condition and 

consequent wage loss is on a claimant who has been found responsible for a 
termination. Green v. Job Site, Inc., W. C. No. 4-587-025 (July 19, 2005). The question 
of whether a worsened condition has caused the claimant's wage loss following 
termination is one of fact for determination by the ALJ. Hammack v. Falcon School 
District, W.C. No. 4-637865 (October 23, 2006); affd sub nom. Hammack v. Industrial 
Claim Appeals Office, No. 06CA2344 (Colo. App. Dec. 6, 2007) (not selected for 
publication). 
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 In this case, the credible and persuasive evidence at hearing established 
that Claimant was disabled from his usual employment and entitled to TTD commencing 
April 15, 2006.  The evidence did not establish that Claimant’s right to TTD terminated 
because he returned to regular or modified employment.  Claimant’s employment at  
*E2*  did not constitute regular or modified employment.  Claimant’s employment at  
*E2*  was shown to be sheltered in order to protect Claimant’s left ankle injury and his 
separation from employment was not found to be a volitional act, but was caused by the 
work injury.  Accordingly, it is concluded that Respondents are liable to Claimant for 
TTD from May 2, 2008, and continuing until terminated by law. 

    
ORDER 

 It is therefore ordered that: 
 1. Respondents, *E* and Mid Century, are liable to Claimant for TTD 

from  May 2, 2008, until terminated by law.  
 All matters not determined herein are reserved for future determination. 
 If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 12, 2012 
 
Margot W. Jones 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-806-01 

 
ISSUES 

 
The issues presented for determination were whether the Claimant sustained a 

compensable injury; whether Claimant is entitled to medical benefits; and whether the 
Claimant is entitled to temporary total disability (TTD) benefits commencing September 
1, 2011 and ongoing.  The issue of average weekly wage was reserved for future 
determination.   

 
FINDINGS OF FACT 
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Based on the evidence presented at hearing the Judge finds as fact: 
Claimant works for the Employer as an assistant store manager.  The Employer 

is a national auto parts retailer.  Her job duties include opening the store which required 
her to disable the alarm system when she first arrived at work.  The Claimant had only a 
few minutes to disable the alarm before it would sound.  The alarm is located in the 
store’s backroom at the back of the store.   

The air conditioning unit located in the same backroom as the alarm routinely 
leaked water onto the floor forming a puddle.   

On August 7, 2011, which fell on a Sunday, the Claimant arrived to open the 
store at approximately 6:30 a.m.  As the Claimant walked through the backroom to 
disable the alarm, she slipped on the water and started falling backward.  She grabbed 
the nearby shelves to avoid falling backward and ultimately she fell forward onto both of 
her knees.  The Claimant testified that her right knee twisted and that she felt a pull.   

The Claimant worked the rest of the day and the next day, but admittedly did not 
report to her manager or any of her co-workers that she fell despite the fact that she had 
been concerned someone would slip on the puddle of water.  She also could not recall 
whether her pants got wet, but she believed she was wearing shorts that day. 

Claimant testified that her knee was bothering her while she worked on Sunday 
and Monday, but that she was able to withstand the discomfort.  Claimant’s job required 
her to frequently walk and stand.   

The Claimant was not scheduled to work on August 9, 2011.  By then her knee 
had swollen so she scheduled an appointment with her primary care physician, Dr. 
Steven Chae.   

Dr. Chae’s treatment notes indicate that Claimant had new onset of right knee 
pain and noted swelling the day before.  Dr. Chae noted that Claimant denied new 
trauma or new activity.  On examination, Dr. Chae noted mild swelling in her right knee 
and that it was tender to palpation.  He also noted poor range of motion and pain with 
passive movement.  Dr. Chae noted that Claimant’s gait was intact without a noticeable 
limp.  He suspected a torn meniscus and referred Claimant to an orthopedist.  

The Claimant returned to work on Wednesday, August 10, 2011, at which time 
she verbally reported the injury to her manager.  She also partially completed a “Team 
Member Injury Report” in which she indicated that at 6:55 a.m. on August 7, 2011, she 
injured her right knee when she slipped on the water leaking from the air conditioner.   

The Claimant’s manager referred her to Health ONE where she was evaluated 
by Dr. Sharon O’Connor on August 10, 2011.  The report indicates that Claimant stated 
that two days ago she slipped and fell on water at work.  She said she lost her balance, 
fell forward and landed on both knees.  The Claimant also said that the fall was not 
terribly hard, but that floor is cement.  Dr. O’Connor issued work restrictions which 
limited Claimant to seated work only.   

Dr. O’Connor referred Claimant for a MRI, which she had on August 22, 2011.  
The MRI revealed a torn posterior horn of the medial meniscus, moderate joint effusion 
and moderate chronic appearing chondromalacia.  

Dr. Braden Reiter, another physician with Health ONE, reviewed the MRI results 
with the Claimant on August 23, 2011, after which he referred her for an orthopedic 
evaluation.   



 

 162 

Dr. Philip Stull, an orthopedic surgeon with Colorado Orthopedic Consultants, 
evaluated the Claimant on August 25, 2011.  He agreed with the radiologist’s 
interpretation of the MRI and determined that arthroscopy of the right knee, partial 
meniscectomy, and debridement would be appropriate.   

On August 30, 2011, Dr. Stull requested that the Insurer authorize the 
recommended surgery.   

Throughout Claimant’s medical treatment, the physicians had limited Claimant to 
seated duty while working.  It is apparent from the medical records that Claimant was 
having difficulty complying with this restriction or that the Employer was not 
accommodating the restriction.  She had explained to her treatment providers that 
prolonged walking and standing aggravated her knee symptoms.  In any event, on 
September 1, 2011, Dr. Reiter restricted Claimant from working altogether.   

By September 15, 2011, the Claimant had learned that the Insurer had declined 
to authorize the surgery until an investigation was completed.  The Insurer apparently 
issued a notice of contest following its investigation. 

The Claimant has not worked since September 1, 2011, when the Employer 
placed her on a leave of absence once Dr. Reiter had restricted her from working at all. 

Dr. Reiter, however, modified Claimant’s restrictions to allow her to return to 
seated duty only beginning on December 28, 2011; however, there was no evidence 
that the Employer offered to return Claimant to modified duty work.   

The Claimant credibly testified that she sustained no injuries to her right knee 
outside of work between August 7 and August 9, 2011.  She further credibly testified 
that she had no prior right knee injuries, which the medical records support.  The 
Respondents introduced no persuasive evidence that contradicts Claimant’s testimony 
in this regard.   

Based on the foregoing, the Claimant has established that it is more probably 
true than not that she slipped and fell on August 7, 2011, resulting in an injury to her 
right knee.  There is no dispute that Claimant’s right medial meniscus is torn, and 
although the Respondents identified some inconsistencies in the record, no credible or 
persuasive evidence suggests that Claimant tore her right medial meniscus in any way 
other than how she described.   

Health ONE personnel and their referrals are authorized treating physicians. 
Both Health ONE and Colorado Orthopedic Consultants have directly billed 

Claimant for treatment she received that is related to her workers’ compensation injury.   
 

CONCLUSIONS OF LAW 
 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
The Judge’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
A claimant must prove by a preponderance of the evidence that his injury arose 

out of the course and scope of his employment with employer.  Section 8-41-301(1)(b), 
C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury "arises out 
of and in the course of" employment when the origins of the injury are sufficiently related 
to the conditions and circumstances under which the employee usually performs his or 
her job functions to be considered part of the employee's services to the employer. 
General Cable Co. v. Industrial Claim Appeals Office, 878 P.2d 118 (Colo. App. 1994). 

 
As found, the Claimant has established that she slipped and fell at work in a 

puddle of water on August 7, 2011.  As a result, she injured her right knee.  There is no 
dispute that Claimant’s right medial meniscus is torn, and although the Respondents 
identified some inconsistencies in the record, there was no credible or persuasive 
evidence that Claimant tore her right medial meniscus in any way other than how she 
described.  Thus, Claimant has sustained a compensable injury to her right knee. 

 
Respondents are obligated to provide medical benefits to cure or relieve the 

effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). The Claimant has established 
entitlement to medical benefits to cure and relieve her of the effects of the work-related 
injury, including the surgery recommended by Dr. Stull.  Further, the treatment Claimant 
has received through the date of the hearing at Health ONE and Colorado Orthopedic 
Consultants, and any of their referrals, has been reasonable, necessary and related to 
Claimant’s work injury.  Respondents shall be liable for the treatment Claimant has 
previously received through Health ONE, Colorado Orthopedic Consultants, and their 
referrals.   

 
To prove entitlement to TTD benefits, a claimant must prove that the industrial 

injury caused a disability lasting more than three work shifts and that he left work as a 
result of the disability, and that the disability resulted in an actual wage loss.  PDM 
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Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., 
requires claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  The term, disability, connotes 
two elements:  (1) Medical incapacity evidenced by loss or restriction of bodily function; 
and (2) Impairment of wage earning capacity as demonstrated by claimant's inability to 
resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability to perform her 
regular employment effectively and properly.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo. App. 1998).    

 
As found, an authorized treating physician restricted Claimant from working 

altogether as of September 1, 2011, due to her right knee injury.  She has not worked at 
all since then.  On December 28, 2011, the authorized treating physician allowed 
Claimant to return to seated duty only.  There was no evidence that the Employer 
offered to return the Claimant to modified duty nor was there evidence that Claimant 
reached maximum medical improvement.  The Judge concludes that Claimant’s injury 
and attendant work restrictions rendered her unable to perform her normal job resulting 
in actual wage loss.  Accordingly, Claimant has established that she is entitled to TTD 
commencing on September 1, 2011, and ongoing until terminated pursuant to statute.   
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ORDER 
 It is therefore ordered that: 
Claimant sustained a compensable injury to her right knee on August 7, 2011. 
Claimant is entitled to reasonable and necessary medical benefits to cure and 

relieve her of the effects of her work injury, which shall include the right knee surgery 
recommended by Dr. Stull. 

The providers at Health ONE, and their referrals, including Colorado Orthopedic 
Consultants are authorized.  The treatment they have provided to the Claimant through 
the date of the hearing has been reasonable, necessary and related to her work injury. 

Respondents shall pay for the medical treatment Claimant has received from the 
authorized providers and their referrals.   

Respondents shall pay Claimant TTD benefits commencing September 1, 2011, 
and ongoing until terminated by statute. 

All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 12, 2012 
 
Laura A. Broniak 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-693-598-01 

 
ISSUES 

 
 Whether Dr. Bomengen should be found to be an authorized treating 

physician. 
 Whether Dr. Bradley Villms, M.D. should be considered an authorized 

treating physician upon referral from Dr. Bomengen, and, whether the treatment, 
including a radiofrequency ablation procedure, recommended by Dr. Villms is 
reasonable and necessary care to maintain Claimant's condition. 

 
FINDINGS OF FACT 
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Based upon the evidence presented at hearing, the ALJ finds as fact: 
Claimant sustained an admitted compensable injury on May 17, 2006 when he 

was struck on the head by a falling piece of metal while performing his job as an iron 
worker/welder for Employer. 

Claimant was initially evaluated by Dr. Christopher Centeno, M.D. on April 29, 
2008.  Respondents do not dispute that Dr. Centeno was an ATP.  On physical 
examination Dr. Centeno noted that Claimant was exquisitely tender over the bilateral 
C1 through C3 facets.  Dr. Centeno's assessment and plan were to rule out significant 
upper cervical facet injury versus instability and Dr. Centeno commented he was very 
concerned about Claimant's complaints on numbness and tingling in his hands.  Dr. 
Centeno recommended an upper cervical facet workup to see if the facets were pain 
generators.  Claimant was seen by Dr. Centeno on May 14, 2008 and Dr. Centeno 
noted on examination that Claimant was still tender over the bilateral facets at C1-C2 
and has positive facet loading.  Claimant was to get a facet injection the next week. 

Claimant underwent injection procedures on May 22, and June 16, 2008 by Dr. 
Centeno.  After the June 16, 2008 injection Dr. Centeno noted that the procedure had 
taken away Claimant's headache pain but failed to resolve the neck pain. 

Claimant was evaluated by Dr. W. Travis Bomengen, M.D. on June 26, 2008.  
Claimant stated to Dr. Bomengen that he had had injections in the neck in Denver but 
had not had benefit from the injections "like he has in the past". 

Dr. Centeno evaluated Claimant on July 1, 2008 and noted that the last series of 
injections of the facets had improved Claimant's right arm numbness and tingling but did 
not help with neck pain.  Dr. Centeno's assessment and plan was right upper cervical 
facet pain, to move to cervical medial branch blocks and see if Claimant was an RF 
(radio-frequency) candidate based upon response to the medial branch block.  Dr. 
Centeno performed a radio-frequency procedure on July 15 2008 to the C1-C3 levels.  
Dr. Centeno evaluated Claimant in follow-up on July 23, 2008 and noted that Claimant 
stated he had good relief of headache pain from the RF procedure.  Dr. Centeno's 
assessment was upper cervical ligament injury and facet pain that had been helped by 
radio-frequency and Dr. Centeno commented "we will see how long he gets out of this 
type of treatment". 

Dr. Centeno evaluated Claimant on September 30, 2008 and noted that Claimant 
had not gotten long-term relief from the RF procedure but that Claimant's headaches 
were not as bad as prior to the RF.  Dr. Centeno's diagnosis continued to be upper 
cervical facet injury.  Dr. Centeno recommended occipital blocks with the comment that 
he may need to proceed with pulsed RF of all the occipital nerves.  At a follow-up visit 
on October 7, 2008 Dr. Centeno felt it was reasonable to revise Claimant's radio-
frequency procedure and this was completed on October 30, 2008.  At a further follow-
up visit on November 17, 2008 Dr. Centeno noted Claimant had had a positive 
response to the RF.  Dr. Centeno stated that  the mean duration of expected relief was 
between 5 to 36 months and that Claimant may need additional RF "as described." 

The parties entered into a Stipulation dated March 2, 2009.  The parties 
stipulated that Claimant reached maximum medical improvement as of January 5, 2009.  
The parties further stipulated that Claimant was in need of reasonable and necessary 
maintenance medical treatment, that Claimant was in need of a pain specialist and that 
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Dr. Tuenis Zondag, M.D. was to be designated as an authorized treating physician to 
provide maintenance treatment. 

Dr. Zondag initially evaluated Claimant on April 28, 2009 and Dr. Zondag's office 
record reflects that he was aware that Claimant was a new patient being referred to his 
by "work comp" for pain management and evaluation; and that Dr. Bomengen was 
Claimant's primary care physician. 

Upon physical examination on April 28, 2009 Dr. Zondag noted that Claimant 
was very sensitive to palpation over the right and left occipital nerves and over the C1 
and C2 areas.  Dr. Zondag felt the injury was musculoskeletal, however, Dr. Zondag did 
not have complete medical records to review, only mentioning records from Centeno-
Schultz Clinic.  Dr. Zondag did not make any specific treatment recommendations. 

In a telephone call on May 5, 2009 Dr. Zondag's office was advised by a 
representative for Insurer that if Claimant came to the office for another evaluation he 
(Claimant) would have to pay the charges out of a settlement.  (Exhibit 4, page 39, 
Exhibit O). 

Claimant returned to Dr. Bomengen for evaluation on September 8, 2009 for 
return of headaches and neck pain.  Dr. Bomengen noted that Cliamant had been 
involved in a court case and "apparently lost Workman's Comp coverage".  Dr. 
Bomengen noted Dr. Centeno had dome occipital nerve RF treatments with significant 
improvement for a period of six to eight months with a slow worsening over the last two 
months.  Dr. Bomengen planned to talk to Dr. Centeno about repeat RF treatment.  At  
a subsequent visit on October 6, 2009 Dr. Bomengen again noted that the injections 
and procedures from a "specialist in Colorado" had been the only thing to benefit 
Claimant's headaches.  Dr. Bomengen again stated he planned to talk to Dr. Centeno 
about repeat RF treatment. 

After the initial evaluation of April 28, 2009 Claimant returned to Dr. Zondag on 
February 1, 2010 with complaints of pain in his neck, headaches and tingling in his 
fingers.  Dr. Zondag stated Claimant needed some kind of pain control to be able to 
function and prescribed an increase in the dosage of hydrodocone with addition of 
Neurotin and Celebrex.  Dr. Zondag felt these were reasonable medications for long 
term use by a patient with neck contusion with mechanical neck difficulty (facet 
problems).  The most prominent finding on physical examination on that date was 
tenderness over the C2-3, C3-4 and C5-6 facets left and right.   

On April 23, 2010 Dr. Zondag wrote a letter to Claimant advising Claimant it was 
his responsibility to pay for the medical services rendered on his behalf.  Because 
Claimant had not paid for treatment Dr. Zondag cancelled Claimant's upcoming 
appointment for May 17, 2010 and further advised Claimant he would no longer fill 
prescriptions medications.  The ALJ finds that Dr. Zondag refused further medical 
treatment to Claimant for non-medical reasons as of April 23, 2010. 

Claimant returned to Dr. Bomengen for treatment on May 4, 2010.  The ALJ finds 
that as a result of Dr. Zondag's refusal of care for non-medical reasons Claimant elected 
to return to Dr. Bomengen and, therefore Dr. Bomengen became an ATP as of May 4, 
2010. 

At the visit on May 4, 2010 Dr. Bomengen questioned Claimant about his prior 
care and Claimant stated that the radio-frequency ablation was the only thing that had 
given him symptomatic relief and improvement for a couple to 3 months.  Dr. Bomengen 
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noted that the medications provided by Dr. Zondag had not really helped Claimant's 
symptoms.  Dr. Bomengen gave Claimant the name of Dr. Bradley Villms for him to see.  
Dr. Bomengen felt the best avenue for further treatment was to pursue radio-frequency 
or non-narcotic medications as this had given Claimant better and longer results without 
the side effects. 

Dr. Zondag retired from medical practice as of September 24, 2010 and wrote to 
Dr. Bomengen asking that he assume care of Claimant.  The ALJ finds that Dr. Zondag 
referred Claimant to Dr. Bomengen in the normal progression of authorized treatment 
as Dr. Zondag was no longer in practice and was aware that Claimant had treated with 
Dr. Bomengen. 

Claimant was initially evaluated by Dr. Villms on December 14, 2010.  Dr. Villms 
noted that Claimant's current medications were OxyContin and nortriptyline and that 
Claimant had mental clouding with the medications but that they at least "take the edge 
off."  This is consistent with Claimant's credible testimony at hearing that the 
medications "mild" his pain. 

Dr. Villms' impression from his initial evaluation of Claimant was right upper 
cervical pain from two components, the first being right C2-3 and C3-4 facetogenic pain.  
Dr. Villms scheduled Claimant for a right C2-3 and C3-4 facet medial branch block with 
plan to move forward with repeat radio-frequency neurolysis if Claimant obtained relief 
from the block. 

Dr. Villms performed the recommended medial branch blocks on October 11, 
2011 noted that Claimant had almost complete resolution of his right upper cervical and 
occipital pain after the block.  Dr. Villms stated his plan was to schedule Claimant for 
radio-frequency neurolysis as more definitive palliative treatment. 

Dr. Villms performed a second right medial branch block on December 20, 2011 
as Claimant's pain had returned to baseline since the prior block in October 2011.  Dr. 
Villms stated that if this again eliminated Claimant's pain he would move forward with 
radio-frequency neurolysis.  Dr. Villms reported that after the medial branch block 
procedure Claimant had complete resolution of his right upper cervical pain and planned 
to proceed with radio-frequency neurolysis as a result. 

Dr. Bomengen referred Claimant to Dr. Danial Cossaboon, Psy.D. for a 
neuropsychological evaluation that Dr. Cossaboon completed on January 9, 2012.  Dr. 
Cossaboon obtained a detailed history from Claimant and administered a range of 
psychological tests for Claimant.  Dr. Cossaboon concluded that Claimant's level of 
impairment was accounted for by low average premorbid levels of functioning 
complicated by high levels of chronic pain, sedative effects of medications and 
significant depression.  Dr. Cossaboon's Axis I diagnosis was: Mood Disorder due to a 
general medical condition with major depressive like episode.  Dr. Cossaboon noted 
that because Claimant's presenting problem was likely to be somatic in nature he may 
not be amendable to psychological approaches to treatment.  The ALJ finds these 
opinions and conclusions of Dr. Cossaboon to be persuasive. 

Dr. Allison Fall, M.D. performed an independent medical examination of Claimant 
on August 2, 2011.  Dr. Fall noted in her history that Claimant had been treated with RF 
by Dr. Centeno the first of which treatments gave 60% relief for two months and the 
second total relief for 6 months.  Dr. Fall opined the focus of future treatment should be 
self-management and that further interventional procedures would serve to perpetuate 
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any illness behavior and perceived disability.  Dr. Fall opined that appropriate 
maintenance care would include psychological pain management, gradual decrease in 
opioid medication and 2 – 4 maintenance sessions of physical therapy.  Dr. Fall opined 
that she would be hesitant to recommend RF neurotomy in a young patienet with 
unremarkable findings stating that this had already been done without sustained benefit. 

Dr. Fall testified that she disagrees Claimant's pain is coming from the facet joints 
and that Claimant's examination is "fairly benign".  Dr. Fall testified that Claimant's pain 
is a psychological issue and not a physical problem now.  Dr. Fall suggested Claimant 
should move toward exercise, self-care, away from dependence on medications and 
pursue physical therapy towards "healthy exercise" again.  Dr. Fall admitted that she 
comes at Claimant's problem from a different perspective than Dr. Villms. 

Since his injury in 2006 Claimant has worked at different periods of time and for 
varied lengths of time as a construction "go-fer", truck driver, equipment operator and 
ranch hand.  Claimant currently works on his family's ranch but has increased 
symptoms with increased physical activities such as picking up fence poles, loading hay 
or swinging a hammer. Claimant's significant other, Paige, does many of the jobs on the 
ranch.  Claimant's use of the medications helps "mild" his pain to keep him functioning.  
Claimant currently experiences symptoms of daily headaches, neck pain, numbness 
and tingling in his hands and periods of memory problems or forgetfulness of assigned 
tasks.  The ALJ finds Claimant's testimony to be credible and persuasive. 

Dr. Bomengen has treated Claimant since 2003.  Dr. Bomengen wants Claimant 
to have the further treatment recommended by Dr. Villms as he believes Claimant would 
benefit from the RF ablation recommended and expects it would result in a decrease in 
Claimant's use of medications or allow Claimant to go for a period of time without some 
of the medications such as Neurotin and Valium.  Dr. Bomengen testified that he 
recognizes that the length of benefit from the RF procedure may be variable with 
Claimant's activity level.   

Dr. Villms testified that he has "high confidence" Claimant will benefit from repeat 
RF treatment acknowledging that the length of benefit may vary between 6 months and 
2 years.  Dr. Villms testified that there is no limit on the number of time RF treatment 
can be used as it depends on how quickly the nerve treated re-generates after being 
ablated. 

The ALJ finds the opinions and conclusions of Dr. Bomengen and Dr. Villms to 
be more persuasive than those of Dr. Fall. 

Claimant has proven by a preponderance of the evidence that the RF procedure 
and treatment being recommended by Dr. Villms is reasonable and necessary to 
maintain Claimant's condition, reduce Claimant's reliance upon medications and 
maintain Claimant's ability to function as a ranch hand, his current occupation. 

  The ALJ finds that Dr. Zondag's treatment of Claimant, including prescription of 
medications since April 28, 2009 was reasonable and necessary medical care to 
maintain Claimant's condition and was treatment from an ATP. 

The ALJ finds that as of Dr. Bomengen's treatment of Claimant has been 
reasonable and necessary to either cure and relieve or to maintain Claimant's condition 
after maximum medical improvement. 

 
CONCLUSIONS OF LAW 
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The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-

101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra. A Workers' Compensation case 
is decided on its merits.  Section 8-43-201, supra.   

The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   

Authorization refers to a physician’s legal status to treat the industrial injury at the 
respondents’ expense.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. 
App. 2006); Popke v. Industrial Claim Appeals Office, 944 P2d. 677 (Colo. App. 1997).  
Once an ATP has been designated the claimant may not ordinarily change physicians 
or employ additional physicians without obtaining permission from the insurer or an ALJ.  
If the claimant does so, the respondents are not liable for the unauthorized treatment.  
Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999). 

Authorized providers include those medical providers to whom the claimant is 
directly referred by the employer, as well as providers to whom an ATP refers the 
claimant in the normal progression of authorized treatment.  Town of Ignacio v. 
Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  Whether an ATP has made a referral in the 
normal progression of authorized treatment is a question of fact for the ALJ.  Suetrack 
USA v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995). 

 
Section 8-43-404(5)(a), C.R.S. contemplates that Respondents will designate a 

physician who is willing to provide treatment without regard to non-medical issues such 
as the prospects for payment in the event the claim is ultimately denied.  Lutz v. 
Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of 
Colorado Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  Where the 
designated physician refuses treatment for non-medical reasons such as denial of 
payment or denial of the claim, the right of selection of a treating physician passes to 
Claimant.  Whether the authorized physician has refused to provide treatment for non-
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medical reasons is a question of fact for the ALJ.  Ruybal v. University of Colorado 
Health Sciences Center, supra. 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant presents substantial evidence that future medical 
treatment will be reasonably necessary to relieve the effects of the injury or to prevent 
further deterioration of his condition.  Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is 
actually receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The claimant must prove entitlement 
to Grover medical benefits by a preponderance of the evidence.  Lerner v. Wal-Mart 
Stores, Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
should be general in nature, subject to Respondents’ right to contest compensability, 
reasonableness and necessity.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 
2003).  Post-MMI medical benefits are available to relieve the effects of the injury or 
prevent deterioration of the claimant’s otherwise stable condition.  Stollmeyer v. 
Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995).   

Respondents are liable to provide medical treatment that is reasonable and 
necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S. 2005.  The question of whether the claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002). 

The ALJ is under no obligation to credit medical testimony even if such testimony 
is un-rebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993).  The 
weight and credibility to be assigned expert testimony or opinions is a matter within the 
discretion of the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3fd 186 (Colo. 
App. 2002).  The ALJ resolves conflicts in the evidence, makes credibility 
determinations, and draws plausible inferences from the evidence.  See Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002). 
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Respondents rely primarily on the opinions of Dr. Fall to argue that the treatment 
proposed by Dr. Villms is not reasonable and necessary.  Dr. Fall's opinions are not 
persuasive.  Dr. Fall feels Claimant's pain complaints come from psychological issues 
not from physical issues such as chronic pain from cervical facet injury.  This is 
inconsistent with, and a misreading of, Dr. Cossaboon's conclusions from his 
neuropsychological evaluation of Claimant.  Dr. Fall does not feel Claimant's pain is 
from injury to the facet joints.  This conclusion is contrary to the assessments of Dr. 
Centeno, a prior ATP, Dr. Zondag and Dr. Villms.  Dr. Fall suggests Claimant should 
"self-manage" his symptoms and pursue more "healthy exercise".  The ALJ finds it 
difficult to envision a more healthy exercise regimen than being a ranch hand in 
Wyoming, which is exactly what Claimant attempts to continue to do despite his ongoing 
neck pain, headaches and dependence on multiple medications that affect his mental 
status as noted by Dr. Cossaboon.  Dr. Fall suggests Claimant engages in illness 
behavior and perceived disability.  The ALJ disagrees with this conclusion given 
Claimant's persistent attempts since his injury to perform physically demanding jobs to 
the best of his ability and tolerance. 

 
As found, the opinions and testimony of Dr. Bomengen and Dr. Villms is 

persuasive that Claimant would likely benefit from repeat RF treatment as proposed by 
Dr. Villms.  As found, that treatment is reasonable and necessary to maintain Claimant's 
condition. 

 
As found, Dr. Bomengen is an ATP.  Accordingly, Dr. Bomengen's referrals of 

Claimant to Dr. Villms and Dr. Cossaboon in the normal course of his treatment of 
Claimant make both Dr. Villms and Dr. Cossaboon ATPs also.  In March 2009 Insurer 
stipulated that Dr. Zondag would be an ATP and then, refused to pay for Dr. Zondag's 
treatment leading to Dr. Zondag in April 2010 refusing further treatment to Claimant.  
The right of selection of an ATP therefore passed to Claimant and he elected to return 
to Dr. Bomengen in May 2010.  Then, in September 2010 Dr. Zondag retired from 
practice and referred Claimant to Dr. Bomengen to assume care as Dr. Zondag was 
aware that Dr. Bomengen had previously treated Claimant.  As found, this referral was 
in the normal course of Dr. Zondag's treatment and the ALJ is not persuaded that 
Claimant or Claimant's counsel or family members influenced Dr. Zondag to deviate 
from his normal course or to not exercise his independent judgment in requesting Dr. 
Bomengen assume Claimant's care. 

 
Respondents argue that Dr. Bomengen should have referred Claimant to a pain 

specialist consistent with the parties' Stipulation of March 2009.  Dr. Bomengen did refer 
Claimant to a pain specialist, Dr. Villms.  The ALJ is not persuaded that Dr. Bomengen 
even knew about the March 2009 Stipulation or that another pain specialist to take the 
place of Dr. Zondag is even available in Casper, Wyo. 
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As shown in Exhibit 9, Claimant has incurred medical expenses and personally 
paid some of these expenses for the treatment and medications supplied by Dr. Zondag 
and Dr. Bomengen after September 2010.  Dr. Zondag was an ATP by stipulation and, 
as found, his treatment and prescription of medications was reasonable and necessary 
maintenance care and is the responsibility of Insurer.  As found, Dr. Bomengen became 
an ATP as of May 2010 and his treatment of Claimant was reasonable and necessary.  
The ALJ therefore concludes that the medical expenses for Claimant's treatment with 
Dr. Zondag after March 2009 and Dr. Bomengen after September 2010 as detailed by 
Claimant in Exhibit 9 are reasonable and necessary medical expenses from ATP's for 
which Insurer is liable, subject to credit on account of Claimant's third party recovery as 
shown in Exhibit Z.  Because the ALJ was not requested to make a determination 
regarding the amount of such credit, the ALJ does not enter a specific order or award 
for these past medical expenses.  The determination of the amount of reimbursement 
due Claimant for such expenses is reserved for future determination. 

 
ORDER 

 It is therefore ordered that: 
Insurer shall pay for the expenses for treatment of Claimant by Dr. Villms 

including repeat radio-frequency ablation as recommended by Dr. Villms in accordance 
with the Official Medical Fee Schedule of the Division of Workers' Compensation. 

Dr. Bomengen, Dr. Cossaboon and Dr. Villms are authorized treating physicians. 
 All matters not determined herein are reserved for future determination. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 12, 2012 
        
Ted A. Krumreich 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-835-354-02 
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STIPULATIONS 
 

 The parties reached the following stipulations, as reported on the record at 
the start of the hearing and the stipulations were approved by the ALJ: 

 1. The Claimant is at maximum medical improvement (“MMI”) as of 
January 19, 2011. 

 2. Respondents admit liability for post-MMI medical treatment 
provided by authorized treating medical providers that is reasonable, necessary, and 
related to the compensable injury. 

 3. If additional permanent partial disability benefits (“PPD”) are 
awarded, Respondents receive a credit for PPD previously paid. 

 4. Neither party is disputing that portion of the impairment rating of the 
DIME physician consisting of the two percent (2%) rating for specific disorders of the 
thoracic spine or the three percent (3%) rating due to loss of range of motion of the 
thoracic spine, for a combined whole person impairment rating of five percent (5%).   

 
ISSUES 

 
 Based upon the stipulations of the parties, the remaining issue for 

determination at hearing is: 
 
1. Whether the Respondents have overcome, by clear and convincing 

evidence, the opinion of the DIME physician concerning that portion of the Claimant’s 
impairment rating which includes the five percent (5%) whole person impairment rating 
for neurological deficits.   

 
FINDINGS OF FACT 

 
 Based upon the evidence presented at hearing, the ALJ finds as fact: 
 1. The Claimant (D.O.B. _ ) was an Order Selector for Employer.  He 

suffered an admitted injury while in the course and scope of employment on August 1, 
2010.   

 
 2. Employer referred the Claimant to Elizabeth Bisgard, MD for 

medical treatment.  Dr. Bisgard referred the Claimant to L. Barton Goldman, MD for 
additional evaluation and treatment.  On August 31, 2010, the Claimant underwent 
thoracic spine imaging studies.  No fracture was found and it was noted that there was 
“minimal spurring without thoracic spinal pathology” (Respondents’ Exhibit K, p. 31). 

 
 3. On September 23, 2010, the Claimant underwent an MRI study on 

referral from Dr. Goldman.  Dr. Joseph Morgan, the radiologist, interpreted the study as 
showing a “normal thoracic spine” (Claimant’s Exhibit 5, p. 22; Respondents’ Exhibit J, 
p. 30).  At the hearing, Dr. Goldman testified that there are no abnormalities on the MRI 
study that would support the assignment of permanent impairment due to neurologic 
deficits. 
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 4. On October 18, 2010, Dr. Goldman performed electrodiagnostic 
studies on the Claimant (Claimant’s Exhibit 6, pp. 23-25; Respondents’ Exhibit I, pp. 27-
29).  In his written report of the electrodiagnostic studies, Dr. Goldman concluded that 
the study is “normal,” and that there is “no electrodiagnostic evidence for cervical 
radiculopathy, brachial plexopathy, entrapment mononeuropathy, peripheral 
polyneuropathy, or myopathy” (Claimant’s Exhibit 6, p. 25; Respondents’ Exhibit I, p. 
29).  At the hearing,  Dr. Goldman testified that the studies were performed to 
investigate a possible cause of the Claimant’s left upper extremity symptoms.     

 
 5. The Claimant saw Dr. Bisgard again on November 10, 2010 for 

reevaluation of his back pain.  The Claimant reported that he has not seen any 
improvement with conservative treatment and that he “is still getting some intermittent 
numbness and tingling in his right arm, but his symptoms appear to be mostly in the left.  
Symptoms are brief that resolve when he shakes his hand out.”  Dr. Bisgard 
recommended further follow up with Dr. Goldman (Respondents’ Exhibit H, p. 26).   

 
 6. On November 29, 2010, the Claimant was reevaluated by Dr. 

Goldman who noted that the Claimant reported that “his right hand is better and the 
numbness and tingling is coming and going.” (Claimant’s Exhibit 7, p. 26; Respondents’ 
Exhibit G, p. 23).  At this point, Dr. Goldman opined that the Claimant was at MMI 
(Claimant’s Exhibit 7, p. 28; Respondents’ Exhibit G, p. 25).   

 
 7. Then, the Claimant saw Dr. Bisgard again on December 29, 2010.  

Dr. Bisgard stated that she was concerned that the Claimant’s “recorded pain levels are 
. . . incongruent with his examination” (Claimant’s Exhibit 8, p. 34; Respondents’ Exhibit 
F, p. 22).   On January 19, 2011, Dr. Bisgard placed the Claimant at maximum medical 
improvement and rated him for permanent impairment to his thoracic spine consisting of 
2% impairment due to specific disorders of the thoracic spine and 3% impairment due to 
loss of range of motion of the thoracic spine.  Dr. Bisgard did not rate the Claimant for 
neurologic deficits (Claimant’s Exhibit 3, p. 15; Respondents’ Exhibit E, p. 20).  Dr. 
Bisgard’s discharge summary does note that the Claimant reported hand tingling and so 
she referred the Claimant to Dr. Goldman for evaluation.  Dr. Bisgard also reports that 
the EMG and nerve conduction studies performed by Dr. Goldman “showed some 
irritation of the upper extremity brachial plexus but no true brachial plexopathy or 
neuropathy” (Claimant’s Exhibit 3, p. 14; Respondents’ Exhibit E, p. 19).   

 
 8. On February 23, 2011, Respondents issued a Final Admission of 

Liability admitting to the rating given to the Claimant by Dr. Bisgard of 5% whole person 
(Claimant’s Exhibit 2).  The Claimant objected and requested a DIME.   

 
 9. In response to inquiry from Respondents’ counsel as to why Dr. 

Bisgard decided not to rate the Claimant for permanent impairment on his 
neurologic/radiating pain and to opine on causality, Dr. Bisgard wrote a letter, dated 
March 22, 2011, in which she explains her position.  She stated that “the purpose of the 
AMA Guides, 3rd Ed. Revised and as is taught in the Level II Accreditation courses, 
impairment ratings are based on objective findings as opposed as subjective 
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complaints.”  Dr. Bisgard opined that, in spite of thorough evaluation of the “transient 
tingling” in the Claimant’s fourth and fifth fingers, the Claimant was “not found to have a 
radiculopathy.”  Because “there was no objective data to explain his subjective 
complaints” she believed that “he has no ratable impairment for his…neurologic 
radiating pain” (Respondents’ Exhibit D, p. 16).   

 
 10. On May 12, 2011, Dr. Hughes performed a Division independent 

medical examination.  Dr. Hughes’ rating was based on his physical examination of the 
Claimant and his review of the medical records.  The Claimant reported to Dr. Hughes 
that, while his tingling in his ring and little fingers had previously been constant, he now 
gets numbness that he can “shake off.”  Dr. Hughes further reported that the Claimant’s 
symptoms do not interfere with his activities of daily living.  Dr. Hughes listed a 
diagnosis which included left brachial plexopathy involving the left lower trunk of the 
brachial plexus (Claimant’s Exhibit 1, p. 10; Respondents’ Exhibit A, p. 10).  Dr. Hughes 
agreed that the Claimant had reached MMI on January 19, 2011, but disagreed with the 
rating given by Dr. Bisgard (Claimant’s Exhibit 1, p. 7; Respondents’ Exhibit A, p. 7).  
Specifically, Dr. Hughes determined that the Claimant had sustained an additional 
whole person neurological impairment of 5% in contradiction to the opinion of Dr. 
Bisgard.  Dr. Hughes noted that the Claimant presented “with an interesting and 
complex history” but determined that the Claimant did, in fact, present with “mild 
sensory and motor component impairment” which were ratable under the AMA Guides 
in accordance with Tables 10 and 11 respectively (See Claimant’s Exhibit 1, p. 7; 
Respondents’ Exhibit A, p. 7 and Respondents’ Exhibit L).   

 
 11. On July 12, 2011, Dr. Bisgard reviewed the Division IME report of 

Dr. Hughes, and opined that Dr. Hughes erred in the calculation of the impairment rating 
of the Claimant.  She opined that his assignment of an additional 5% impairment due to 
neurologic deficits had “no basis” and was not supported by objective evidence.  She 
stated that the rating of Dr. Hughes for an additional 5% due to paresthesias is “not 
supported in the medical record” and that she stood by her opinions and impairment 
rating issued on January 19, 2011.   

 
 12. Dr. Goldman also issued a supplemental report dated August 17, 

2011.  In this report, Dr. Goldman opined that Dr. Hughes erred in giving the Claimant a 
neurological rating, despite the fact that Dr. Hughes concluded, based on his 
examination and records review, that the Claimant was suffering from mild hypthenar 
arthropy with intermittent sensation loss.  Dr. Goldman opined that Dr. Hughes was 
prohibited by the AMA Guides from providing a neurological rating based on the 
Claimants’ muscle weakness and intermittent symptomatology (Claimant’s Exhibit 10; 
Respondents’ Exhibit B). 

 
 13. At the hearing Dr. Goldman testified that a rating under AMA 

Guides for “pain and sensory deficits” requires meeting four prerequisites found on p. 41 
of the AMA Guides to be met in order to trigger evaluation under Tables 10 and 11.  
(See Respondents’ Exhibit L).  He opined that Dr. Hughes failed to follow the AMA 
Guides in this respect.  Therefore, even though Dr. Goldman had determined on 
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October 18, 2011, that there had been a clinical examination, and electro diagnostic 
evaluation of irritation involving the Claimant’s left limb and plexus (Claimant’s Exhibit 7, 
p. 33), Dr. Goldman opined that the Claimant did not present with a true plexopathy.  
Thus, the Claimant was not entitled to a neurological rating.  Further, he opined that Dr. 
Hughes did not have the discretion under the AMA Guides to provide one.  However, on 
cross examination during rebuttal testimony, Dr. Goldman was asked to review 
Respondents’ Exhibit L and it was called into question that the four factors for the 
evaluation of pain found on p. 41 of the AMA guides are required for evaluation of 
sensory deficits under Tables 10 and 11.   

 
 14. The Claimant presented testimony from Dr. Ronald Swarsen at 

hearing.  Dr. Swarsen was retained to perform a records’ review.  He supported the 
rating provided by Dr. Hughes and opined that Dr. Hughes had acted in compliance with 
the AMA Guides by providing the Claimant a rating for neurological loss.  He also 
confirmed that Dr. Hughes had followed the procedures for providing a neurological 
rating under Tables 10 and 11 of the AMA Guides (See Respondents’ Exhibit L), thus, 
the 5% neurological impairment given by Dr. Hughes had given was justified.  In 
discussing Tables 10 and 11 of the AMA Guides, Dr. Swarsen opined that the rating 
given by Dr. Hughes falls under category #2 of both tables.  Giving a rating of 0% 
impairment, as suggested by Dr. Goldman, would not be supported by Tables 10 and 
11 because the Claimant, in fact, had decreased sensation without pain which is 
forgotten during activity (Table 10), as well as reduced fine movements of motor control 
(Table 11).   

 
15. The ALJ finds the testimony and reports of Dr. Hughes and Dr. Swarsen 

more persuasive than the testimony and reports of Dr. Goldman and Dr. Bisgard on the 
issue whether Dr. Hughes was in error regarding his inclusion of the 5% neurological 
rating for sensory loss and loss of power and motor deficits.  Dr. Hughes’ report 
demonstrates both proper use of the AMA Guides and the application of Tables 10 and 
11.  The conclusions of Dr. Goldman and Dr. Bisgard regarding the exclusion of the 5% 
rating for neurological deficits related to loss of sensation and motor deficits are not 
sufficient to overcome the impairment rating determination made by Dr. Hughes.  At 
most, the determinations of Dr. Goldman and Dr. Bisgard are a difference of opinion.  
Because the ALJ finds that the evidence showed that the Dr. Hughes complied with the 
AMA Guides’ structure, the Respondents have not overcome the opinion of the DIME 
physician by clear and convincing evidence.  

 
16. Thus, Dr. Hughes opinion on both neurological causation and his 5% 

whole person neurological rating based upon Tables 10 and 11 shall stand.   
 

CONCLUSIONS OF LAW 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1). The claimant shoulders the burden of proving 
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entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Challenging an Opinion Rendered by a DIME Physician on Impairment 
A DIME physician must apply the AMA Guides when determining the claimant’s 

medical impairment rating.  C.R.S. § 8-42-101(3.7); C.R.S. §8-42-107(8)(c).  The finding 
of a DIME physician concerning the claimant’s medical impairment rating shall be 
overcome only by clear and convincing evidence.  Clear and convincing evidence is that 
which is “highly probable and free from serious or substantial doubt.”  Thus, the party 
challenging the DIME physician's finding must produce evidence contradicting the DIME 
which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 
1015 (Colo. App. 2002).   

 
As a matter of diagnosis, the assessment of permanent medical impairment 

inherently requires the DIME physician to identify and evaluate all losses that result 
from the injury, including whether the various components of the Claimant’s medical 
condition are causally related to the industrial injury.  Mosley v. Industrial Claim Appeals 
Office, 78 P.3d 1150 (Colo. App. 2003); Martinez v. Industrial Claim Appeals Office, 176 
P.3d 826.  Consequently, a DIME physician’s finding that a causal relationship does or 
does not exist between an injury and a particular impairment must be overcome by clear 
and convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998).  The rating physician’s determination concerning the cause or 
causes of impairment should include an assessment of data collected during a clinical 
evaluation and the mere existence of an impairment does not create a presumption of 
contribution by a factor with which the impairment is often associated.  Wackenhut 
Corp. v. Industrial Claim Appeals Office, 17 P.3d 202 (Colo. App. 2000). 
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Ultimately, the questions of whether the DIME physician properly applied the 

AMA Guides, and whether the rating was overcome by clear and convincing evidence 
present questions of fact for determination by the ALJ.  Wackenhut Corp. v. Industrial 
Claim Appeals Office, supra.  Not every deviation from the rating protocols of the AMA 
Guides requires the ALJ to conclude that the DIME physician’s rating has been 
overcome as a matter of law.  Rather, deviation from the AMA Guides constitutes 
evidence that the ALJ may consider in determining whether the DIME physician’s rating 
has been overcome.  Wilson v. Industrial Claim Appeals Office, 81 P.3d 1117 (Colo. 
App. 2003); Adams v. Manpower, supra.  Moreover, a mere difference of opinion 
between physicians does not necessarily rise to the level of clear and convincing 
evidence.  See Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 4-350-36 
(ICAO March 22, 2000).  

Although Dr. Goldman challenged Dr. Hughes’ application of the AMA Guides, 
and his rating, he failed to demonstrate the DIME physician’s error by clear and 
convincing evidence.  See Wackenhut Corp. v. Industrial Claim Appeals Office, 17 P.3d 
202, 204 (Colo. App. 2002); McLane Western v. ICAO, 996 P.2d 263 (Colo. App. 1999).  
The DIME physician Dr. Hughes’ report demonstrates both proper use of the AMA 
Guides and the application of Tables 10 and 11.  Dr. Hughes conclusions were further 
supported by the testimony of Dr. Swarsen.  The conclusions of Dr. Goldman and Dr. 
Bisgard regarding the exclusion of the 5% rating for neurological deficits related to loss 
of sensation are not sufficient to overcome the impairment rating determination made by 
Dr. Hughes.  At most, Dr. Goldman’s and Dr. Bisgard’s determinations are a difference 
of opinion.  Because the ALJ finds that the evidence showed that the DIME physician 
Dr. Hughes complied with the AMA Guides’ structure, the Respondents have not 
overcome the opinion of the DIME physician by clear and convincing evidence.  The 
Respondents did not present sufficient persuasive evidence to establish that Dr. 
Hughes’ determination that Claimant has a ten percent (10%) whole person impairment 
rating, including the 5% impairment attributed to neurological deficits, is in error.  Thus, 
the DIME’s opinion on both neurological causation, and his 5% whole person 
neurological rating stands, and the Claimant is determined to have suffered a ten 
percent (10%) whole person impairment.   

 
 

ORDER 
 

 It is therefore ordered that: 
1. The Respondents have failed to establish by clear and convincing 

evidence that the DIME physician Dr. Hughes opinions and findings concerning the 
impairment rating he assigned to the Claimant was in error.  Therefore the assignment 
of a ten percent (10%) whole person impairment is appropriate, which includes both the 
five percent (5%) neurological impairment rating under Tables 10 and 11 of the AMA 
Guides, along with the stipulated five percent (5%) whole person rating for specific 
disorders of the thoracic spine and loss of range of motion of the thoracic spine.    

2. The Claimant is entitled to permanent partial disability benefits based on 
his 10% whole person impairment rating pursuant to the formula found at C.R.S. § 8-42-
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107(8)(d) as follows: $810.67 (TTD) x 1.46 (age 37 at MMI)(age multiplier) x 400 x 10% 
= $47,343.13, to be reduced by permanency benefits previously paid (in accordance 
with parties’ stipulation).  
 3. The stipulation of the parties for post-MMI medical treatment provided by 
authorized treating medical providers that is reasonable, necessary, and related to the 
compensable injury is adopted and made an Order of the Court. 
 4. The Respondent shall pay to the Claimant interest at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

5. Any issues not determined in this decision are reserved. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
 
DATED: April 13, 2012 
 
Kimberly  A. Allegretti 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-018 

 
ISSUE 

Whether Claimant has established by a preponderance of the evidence that she 
suffered a compensable occupational disease to her cervical spine during the course 
and scope of her employment with Employer on November 8, 2010. 

 
STIPULATIONS 

The parties agreed to the following: 
1. Claimant earned an Average Weekly Wage (AWW) of $565.38 through 

November 30, 2010.  Beginning December 1, 2010 the addition of health insurance 
benefits increased Claimant’s AWW to $680.40. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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2. Respondent did not have notice of Claimant’s claim until April 13, 2011.  
Any medical benefits that Claimant received prior to April 13, 2011 are thus 
unauthorized. 

 
FINDINGS OF FACT 

 1. Claimant on November 5, 2007 she began working as an Auxiliary 
Clerk for Employer.  Claimant’s job duties involved filing pleadings and court 
documents, organizing files, operating the switchboard, customer service and 
processing mail. 

 2. Prior to beginning work for Employer Claimant suffered a cervical 
injury during a July 15,  2006 motor vehicle accident.  She reported neck and upper 
back pain.  X-rays revealed degenerative joint disease without acute findings. 

 3. Claimant subsequently received medical treatment in the form of 
physical therapy, chiropractic care and medications from Kaiser Permanente.  Cervical 
spine x-rays from July 24, 2006 reflected mild disc space narrowing at C4-C5 and C6-
C7 with anterior osteophytes.  Claimant continued to receive treatment through Kaiser 
until her care was transferred to Mile High Physical Therapy because of insurance 
issues. 

 4. When Claimant began working for Employer in November 2007 she 
again obtained health insurance through Kaiser.  On November 20, 2009 Claimant 
visited Dewey Chin, M.D. and reported a long history of headaches/migraines.  She 
noted right upper extremity pain when she moved her neck.  A December 9, 2009 MRI 
revealed cervical spondylosis with disc extrusions at C3-C4 and C4-C5 with significant 
posterior bridging at C5-6.  Claimant also had severe canal stenosis at the preceding 
levels. 

 5. Dr. Chin referred Claimant to neurosurgeon Todd Crawford, M.D.  
Dr. Crawford noted that Claimant had severe spinal stenosis from C4-C6.  He also 
diagnosed Claimant with cervical spondylosis including cervical myelopathy.  Dr. 
Crawford recommended a surgical decompression. 

 6. On January 22, 2010 Dr. Crawford performed two cervical fusion 
procedures on Claimant.  The surgery involved anterior and posterior fusions from 
levels C3-C7. 

 7. On July 28, 2010 Claimant sought a letter from Dr. Crawford stating 
that her work activities for Employer caused a worsening of her underlying cervical 
condition and required surgery.  Dr Crawford subsequently responded: “I can’t do that.  I 
don’t remember stating that and actually don’t think that her condition is work related.” 

 8. On August 18, 2010 Claimant returned to work.  On November 8, 
2010 she reported that she injured her shoulder, chest and thoracic spine while working 
for Employer.  Claimant thus filed a claim for Workers’ Compensation benefits. 

 9. Claimant provided a description of her job duties as an Auxiliary 
Clerk.  She worked at a desk and organized documents in numerical order.  She 
occasionally punched holes in the documents.  Claimant then filed the documents in 
either the main clerk’s office or in one of the file rooms in the basement.  She typically 
used a one-step stool to reach shelves while filing. 

 10. Claimant also worked at a switchboard for up to three hours each 
day.  She used a headpiece so that her hands were free to perform other duties.  
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Claimant’s other duties involved preparing emergency writs and organizing traffic files.  
Finally, Claimant processed approximately 300 pieces of incoming and outgoing mail 
each day. 

 11. Claimant underwent an independent medical examination with 
Christopher Ryan, M.D.  Dr. Ryan issued a report on April 13, 2011.  He recounted that 
Claimant frequently moved heavy files, worked with extremely high file cabinets and 
often reached overhead.  He summarized that Claimant was required to “lift files, move 
them, reach overhead, and generally work with fairly heavy files on a very regular 
basis.”  Dr. Ryan concluded that the repetitive nature of Claimant’s overhead work 
played a large role in her development of spinal stenosis and need for surgery on 
January 22, 2010.  He determined that Claimant’s job duties aggravated or accelerated 
her underlying spinal condition. 

 12. Claimant’s supervisor *S testified through an evidentiary deposition 
in this matter on February 7, 2012.  Claimant’s job duties generally included filing, 
organizing pleadings, opening mail, covering the switchboard and boxing files for 
storage.  Claimant worked 7.5 hours each day with an unpaid lunch break and two paid 
15 minute breaks.  *S explained that Claimant worked at the switchboard for three hours 
each day on four days each week.  She answered telephone calls, performed data 
entry, opened incoming mail and processed outgoing mail. 

 13. *S commented that Claimant sorted pleadings prior to filing.  
Claimant would perform these duties while sitting at a desk and was not required to 
reach or look overhead.  The document organization process took a couple of hours per 
day.  Claimant then placed the pleadings in files stored on file shelves.  She was 
required to take the files off the shelves, check dates, make sure everything was in 
order and then fasten the paperwork into the file. 

 14. Claimant worked in multiple file rooms but all of the file cabinets 
were seven shelves tall and approximately the same height.  When getting a file a down 
from the top shelf Claimant was not required to look or reach overhead.  Of the seven 
shelves, only the top shelf was at eye level when Claimant used a step stool.  All of the 
other shelves were below eye level.  None of Claimant’s other job duties, including 
processing mail and switchboard operation, required overhead reaching or lifting.  The 
filing lasted about two hours per day including the period in which the file was opened 
and placed on ledges for document placement.   

 15. Pat Anctil is a certified vocational rehabilitation specialist (VR 
Specialist).  She testified through an evidentiary deposition in this matter on February 7, 
2012.  Ms. Anctil conducted a job analysis of the Auxiliary Clerk position for Employer.  
Ms. Anctil could not observe Claimant performing the job because Claimant no longer 
works for Employer.  She instead prepared a job analysis report dated December 12, 
2011.  Prior to finalizing her report Ms. Anctil permitted Employer supervisors Karen 
Gee and *S to review it for accuracy.  Ms. Anctil also prepared a video of individuals 
performing the required duties of the Auxiliary Clerk position. 

 16. Ms. Anctil determined that Claimant was only required to reach or 
gaze overhead infrequently or less than 5% of her total job duties.  Claimant spent 
approximately 30% of each day actually doing filing.  The rest of the day was spent at 
the switchboard, processing mail, handling pleadings, date stamping information, 
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answering the telephone and performing computer work.  Ms. Anctil determined that 
Claimant spent approximately 40% of each day at the switchboard. 

 17. Ms. Anctil measured the shelves in each of the file rooms.  The 
tallest or 7th shelf was approximately 79” from the floor.  Claimant is 64 ½” tall.  She 
utilized a 14” step stool to reach the higher shelves.    Claimant’s height with the step 
stool was thus 78 ½”.  Clerks used mostly manila file folders but Ms. Anctil observed 
some red rope files on the shelves.  Ms. Anctil noted that the shelves in the basement 
were a few inches taller since they were on a track system. 

18. Henry J. Roth, M.D. performed a records review and issued a report on 
December 7, 2011.  Dr. Roth determined that Claimant’s cervical spine condition was 
unrelated to her work activities for Employer.  He explained that epidemiological studies 
over the past two decades have repeatedly challenged the “archaic” supposition that 
wear and tear is caused by physical work activities.  Dr. Roth remarked: 

 
There is no biological plausibility to the notion that any aspect of these non-

traumatic work activities initiated, contributed to, accelerated or hastened [Claimant’s] 
spinal stenosis and need for treatment.  

 
• • • 

 
To date, there is no demonstration that any work activity and definitely not 

clerical activity causes a demonstrable change in the natural course and history of 
spinal degeneration. 

 
• • • 

 
Studies of persons engaged in extensive and repetitive physical activity versus 

those that are not show no difference in the probability of degenerative change and/or 
the mechanical consequence of those degenerative changes. 

 19. On February 1, 2012 Dr. Ryan testified through an evidentiary 
deposition in this matter.  He concluded that Claimant’s job duties as an Auxiliary Clerk 
aggravated her pre-existing spinal stenosis and caused the need for fusion surgery on 
January 22, 2010.  He explained that the osteoarthritic changes from Claimant’s July 
15, 2006 motor vehicle accident progressed over time because of her job duties for 
Employer.  Dr. Ryan summarized that Claimant  

spen[t] a lot of time with her arms overhead looking upward which results in a 
condition of cervical hyperextension which narrows the cervical spinal canal.  I believe 
that even if she went into the job with considerable bony changes, simply the fact that 
she was looking overhead narrows the cervical spinal canal and results in an 
aggravation of the cervical spinal stenosis on a regular basis.  

He also remarked that “overhead lifting and trying to move files, lift files, things 
that were heavy to her in an overhead position would tax asymmetrically the muscles 
that attach from the shoulder girdle up to the cervical spine, and particularly, at the area 
where she had the significant stenosis at C4-5.” 

20. On February 6, 2012 Dr. Roth testified through an evidentiary deposition 
in this matter.  He remarked that there have been considerable studies over the past 15 
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years reflecting that physical activities do not cause changes in an individual’s anatomy.  
There is significant medical evidence and studies, including the Twin Studies, which 
demonstrate that physical activity and even minor injuries play no role in degenerative 
changes seen on MRI.  Dr. Roth also commented that Claimant’s work activities were 
quite minimal and “certainly do not come close to the notion of excessive force or 
repetition, both of which are required if you are going to engage the notion of cumulative 
trauma or occupational disease.”  He remarked that degenerative changes throughout 
our bodies are determined at conception and just about all studies of all body parts 
reflect that genetics can account for 75-85% of what happens to a person. 

 21. Dr. Roth explained that neck movement is not a traumatic event.  
He noted that all persons extend their necks multiple times each day for sustained 
periods of time.  Dr. Roth maintained that the events depicted in the video prepared by 
Ms. Anctil constitute normal activities of daily living.  He determined that, to a 
reasonable degree of medical probability, Claimant’s job activities did not cause, 
aggravate or accelerate her cervical condition and warrant her January 2010 surgery.  
Dr. Roth commented that Claimant’s job duties did not cause or change her disease 
process and her condition would not have been any different whether or not she worked 
for Employer as an Auxiliary Clerk.  He supported his position by mentioning that the 
Clearwater Oesteoarthrosis Study concluded there is no significant odds ratio or risk to 
any part of the cervical spine other than age and body mass.  Dr. Roth also remarked 
that a recent study titled Evidence of Inherited Pre-Disposition for Cervical Spondylotic 
Myelopathy, Spine Journal January 10, 2012 “solidifies earlier suggestions of a genetic 
pre-disposition to these disorders and that there should be further research into how we 
alter our genetic pre-dispositions.” 

 22. When considering whether a claimant has suffered cumulative 
trauma, the Medical Treatment Guidelines first require a physician to obtain detailed 
information about the claimant’s job duties.  However, Dr. Roth commented that Dr. 
Ryan failed to obtain the requisite information about Claimant’s job duties prior to 
rendering an opinion regarding causation.  Dr. Roth explained: 

So what [Dr. Ryan] did, as the deposition concluded, is, he made a statement, 
pretty much, that there is no force that is too little and no amount of repetition that is too 
infrequent, as far as he is concerned, to cause disease in any person, which is the 
antithesis of the Division of Labor’s analysis and instructions and, I think, common 
sense. 

23. On February 8, 2012 Neil L. Pitzer, M.D. testified through an evidentiary 
deposition in this matter.  He had performed an independent medical examination of 
Claimant on April 4, 2012.  Dr. Pitzer relied on x-rays taken after the Claimant’s motor 
vehicle accident in 2006.  The x-rays showed significant osteophytic development and 
degenerative changes that were relatively severe in someone of a young age.  The 
bone spur changes were present even prior to the 2006 motor vehicle accident.  Dr. 
Pitzer explained that Claimant has had a long progression of degenerative changes.  He 
commented that, when people suffer spine degeneration at a relatively young age, there 
is a genetic predisposition to future problems.  Relying on the Twin Studies, he 
remarked that it has been known for years that people are predisposed to genetic 
problems.  Other predisposing factors include smoking and obesity.  Dr. Pitzer 
maintained that working and looking overhead does not cause significant axial loading 
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to the spine.  When lifting, the weight goes through a person’s shoulders and not the 
cervical spine.  He stated that there are no studies showing that looking at a normal 
range of motion, not hyper-extending your neck or excessively rotating beyond 90°, 
causes advancement of degenerative changes.  Therefore, Claimant’s job activities of 
looking up and down did not cause or accelerate her degenerative changes. 

24. Dr. Pitzer maintained that current authority accepted by the medical and 
scientific community supports the position that genetics and perhaps some 
biomechanical factors such as smoking and weight are responsible for causing 
degenerative changes in the spine.  He remarked that there are no studies showing that 
routine use of a joint causes advancement of degeneration.  People who use their joints 
excessively simply do not have early degenerative changes.  Therefore, Dr. Pitzer 
concluded that to a reasonable degree of medical probability, Claimant’s job duties as 
an Auxiliary Clerk for Employer did not cause, aggravate or accelerate her pre-existing 
cervical condition. 

25. Claimant has failed to demonstrate that it is more probably true than not 
that her job duties for Employer caused her to suffer an occupational disease to her 
cervical spine.  Initially, Claimant’s supervisor *S testified that when Claimant was 
retrieving a file from the top shelf of a filing cabinet she was not required to look or 
reach overhead.  Of the seven shelves, only the top shelf would be at eye level when 
Claimant used a step stool.  All of the other shelves were below eye level.  None of 
Claimant’s other job duties, including processing mail and switchboard operation, 
required overhead reaching or lifting.  Ms. Anctil’s testimony corroborates *S’s account.  
Ms. Anctil credibly explained that Claimant spent approximately 30% of each day 
performing filing duties.    She measured the shelves in each of the file rooms.  The 
tallest or 7th shelf was approximately 79” from the floor.  Claimant’s height with the step 
stool was 78 ½”.  Ms. Anctil summarized that Claimant was only required to reach or 
gaze overhead infrequently or less than 5% of her total job duties. 

26. The medical evidence demonstrates that Claimant’s job duties for 
Employer did not aggravate, accelerate or combine with her pre-existing cervical spine 
condition to cause the need for fusion surgery on January 22, 2010.  Dr. Roth explained 
that neck movement is not a traumatic event.  He maintained that the events depicted in 
the video prepared by Ms. Anctil constitute normal activities of daily living.  He 
determined that, to a reasonable degree of medical probability, Claimant’s job activities 
did not cause, aggravate or accelerate her cervical condition.  Dr. Roth commented that 
Claimant’s job duties did not cause or change her disease process and her condition 
would not have been any different whether or not she worked for Employer as an 
Auxiliary Clerk.  He remarked that there have been considerable studies over the past 
15 years reflecting that physical activities do not cause changes in an individual’s 
anatomy.  There is significant medical evidence and studies, including the Twin Studies, 
which demonstrate physical activity and even minor injuries play no role in degenerative 
changes seen on MRI.  Moreover, he supported his position by mentioning that the 
Clearwater Oesteoarthrosis Study concluded there is no significant odds ratio or risk to 
anything in the cervical spine other than age and body mass.  Dr. Pitzer corroborated 
Dr. Roth’s analysis.  Dr. Pitzer explained that Claimant has had a long progression of 
degenerative changes.  He commented that, when people suffer spine degeneration at 
a relatively young age, there is a genetic predisposition to future problems.  Relying on 
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the Twin Studies, he remarked that it has been known for years that people are 
predisposed to genetic problems.  Other predisposing factors include smoking and 
obesity.  Dr. Pitzer maintained that working and looking overhead does not cause 
significant axial loading to the spine.  He commented that current authority accepted by 
the medical and scientific community supports the position that genetics and perhaps 
some biomechanical factors such as smoking and weight are responsible for causing 
degenerative changes in the spine.  He remarked that there are no studies showing that 
routine use of a joint causes advancement of degeneration. 

27. In contrast, Dr. Ryan concluded that the repetitive nature of Claimant’s 
overhead work played a large role in her development of spinal stenosis and need for 
surgery on January 22, 2010.  He explained that Claimant’s job duties aggravated or 
accelerated her underlying spinal condition.  However, a review of Claimant’s job duties, 
in conjunction with the persuasive testimony of doctors Roth and Pitzer, suggests that 
Claimant’s work activities did not impact the progressive development of her 
degenerative cervical condition.  Therefore, Claimant’s job duties as an Auxiliary Clerk 
for Employer did not cause, aggravate or accelerate her pre-existing cervical condition 
and cause the need for fusion surgery on January 22, 2010. 

 
CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim 
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Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is 
generally one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, place and 
cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational 
disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions under 
which work was performed, which can be seen to have followed as a natural incident of 
the work and as a result of the exposure occasioned by the nature of the employment, 
and which can be fairly traced to the employment as a proximate cause and which does 
not come from a hazard to which the worker would have been equally exposed outside 
of the employment. 

 6. A claimant is required to prove by a preponderance of the evidence 
that the alleged occupational disease was directly or proximately caused by the 
employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals 
Office, 989 P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes 
proof requirements in addition to those required for an accidental injury by adding the 
"peculiar risk" test; that test requires that the hazards associated with the vocation must 
be more prevalent in the work place than in everyday life or in other occupations.  
Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability.  Id. 

 7. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that it is more probably true than not that her job duties for Employer 
caused her to suffer an occupational disease to her cervical spine.  Initially, Claimant’s 
supervisor *S testified that when Claimant was retrieving a file from the top shelf of a 
filing cabinet she was not required to look or reach overhead.  Of the seven shelves, 
only the top shelf would be at eye level when Claimant used a step stool.  All of the 
other shelves were below eye level.  None of Claimant’s other job duties, including 
processing mail and switchboard operation, required overhead reaching or lifting.  Ms. 
Anctil’s testimony corroborates *S’s account.  Ms. Anctil credibly explained that 
Claimant spent approximately 30% of each day performing filing duties.  She measured 
the shelves in each of the file rooms.  The tallest or 7th shelf was approximately 79” from 
the floor.  Claimant’s height with the step stool was 78 ½”.  Ms. Anctil summarized that 
Claimant was only required to reach or gaze overhead infrequently or less than 5% of 
her total job duties. 

 8. As found, the medical evidence demonstrates that Claimant’s job 
duties for Employer did not aggravate, accelerate or combine with her pre-existing 
cervical spine condition to cause the need for fusion surgery on January 22, 2010.  Dr. 
Roth explained that neck movement is not a traumatic event.  He maintained that the 
events depicted in the video prepared by Ms. Anctil constitute normal activities of daily 
living.  He determined that, to a reasonable degree of medical probability, Claimant’s job 
activities did not cause, aggravate or accelerate her cervical condition.  Dr. Roth 
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commented that Claimant’s job duties did not cause or change her disease process and 
her condition would not have been any different whether or not she worked for 
Employer as an Auxiliary Clerk.  He remarked that there have been considerable 
studies over the past 15 years reflecting that physical activities do not cause changes in 
an individual’s anatomy.  There is significant medical evidence and studies, including 
the Twin Studies, which demonstrate physical activity and even minor injuries play no 
role in degenerative changes seen on MRI.  Moreover, he supported his position by 
mentioning that the Clearwater Oesteoarthrosis Study concluded there is no significant 
odds ratio or risk to anything in the cervical spine other than age and body mass.  Dr. 
Pitzer corroborated Dr. Roth’s analysis.  Dr. Pitzer explained that Claimant has had a 
long progression of degenerative changes.  He commented that, when people suffer 
spine degeneration at a relatively young age, there is a genetic predisposition to future 
problems.  Relying on the Twin Studies, he remarked that it has been known for years 
that people are predisposed to genetic problems.  Other predisposing factors include 
smoking and obesity.  Dr. Pitzer maintained that working and looking overhead does not 
cause significant axial loading to the spine.  He commented that current authority 
accepted by the medical and scientific community supports the position that genetics 
and perhaps some biomechanical factors such as smoking and weight are responsible 
for causing degenerative changes in the spine.  He remarked that there are no studies 
showing that routine use of a joint causes advancement of degeneration. 

 9. As found, in contrast, Dr. Ryan concluded that the repetitive nature 
of Claimant’s overhead work played a large role in her development of spinal stenosis 
and need for surgery on January 22, 2010.  He explained that Claimant’s job duties 
aggravated or accelerated her underlying spinal condition.  However, a review of 
Claimant’s job duties, in conjunction with the persuasive testimony of doctors Roth and 
Pitzer, suggests that Claimant’s work activities did not impact the progressive 
development of her degenerative cervical condition.  Therefore, Claimant’s job duties as 
an Auxiliary Clerk for Employer did not cause, aggravate or accelerate her pre-existing 
cervical condition and cause the need for fusion surgery on January 22, 2010. 

 
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 
1. Claimant’s request for Workers’ Compensation benefits is denied and 

dismissed. 
 
2. Claimant earned an AWW of $565.38 through November 30, 2010.  

Beginning December 1, 2010 the addition of health insurance benefits increased 
Claimant’s AWW to $680.40.   

 
3. Any issues not resolved in this order are reserved for future determination. 
If you are a party dissatisfied with the Judge’s order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
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days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 13, 2012. 
 
Peter J. Cannici 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-861-214-01 

ISSUES 
Did claimant prove by a preponderance of the evidence that an average weekly 

wage of $1,050.11 more fairly approximates his wage loss as a result of his injury? 
 

FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 
Employer operates an airline business, where claimant has worked since July 11, 

2005, in Aircraft Customer Service. Claimant’s duties involve ramp service, loading 
luggage on aircraft. Claimant sustained an admitted injury while working for employer 
on May 18, 2011.  Claimant’s testimony was credible.  

Insurer filed a General Admission of Liability, admitting liability for compensation 
benefits based upon an average weekly wage (AWW) it calculated at $817.02. Insurer 
calculated this AWW based upon claimant’s earnings of $42,485.03 from the year prior 
to May 1, 2011, divided by 52 weeks ($42,485.03 ÷ 52 = $817.02). 

Crediting claimant’s testimony, the Judge finds: Effective March 1, 2011, 
employer increased claimant’s hourly wage some 24% from $14.81 to $18.33, an hourly 
increase of $3.52. Prior to his injury, claimant could elect to work overtime hours, for 
which he was compensated either at time-and-a-half or double-time pay. Employer 
always needed ramp service workers to work overtime, and claimant’s overtime hours 
averaged 8 hours per week.  

As of the last full pay period prior to his injury (pay period ending May 13, 2011), 
claimant’s year-to-date earnings were $19952.15. Claimant persuasively testified that 
an AWW of $1,050.11, based upon earnings of $19952.15 divided by 19 weeks fairly 
approximates his wage loss from the injury because of the difficulty of breaking down 
the various categories that make up his earnings. For instance, claimant explained that 
employer pays him a wage premium for working the shift beginning at 4:00 a.m. 
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Insurer’s AWW calculation of $817.02 includes only two months of claimant’s 
wages at his higher hourly wage of $18.33, and thus fails to fairly approximate his wage 
loss from the injury. Even increasing that amount by 24% would result in a calculation of 
$1,013.10, which still fails to reflect the increase in overtime claimant would earn based 
upon the higher rate of $18.33. 

Claimant showed it more probably true than not that an AWW of $1,050.11 more 
fairly approximates his wage loss from the injury. Claimant’s testimony was persuasive 
in showing that an AWW of $1,050.11 more fairly reflects his wage loss and diminished 
earning capacity as of the time of his injury.  

 
CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that an 
AWW of $1,050.11 more fairly approximates his wage loss as a result of his injury. The 
Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The judge must determine an employee's average weekly wage (AWW) by 
calculating the money rate at which services are paid the employee under the contract 
of hire in force at the time of injury, which must include any advantage or fringe benefit 
provided to the employee in lieu of wages.  Celebrity Custom Builders v. Industrial 
Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(3), supra, 
grants the judge discretionary authority to alter the statutory formula for calculating 
AWW if for any reason it will not fairly determine claimant's AWW.  Coates, Reid & 
Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective of calculating AWW 



 

 191 

is to arrive at a fair approximation of claimant's wage loss and diminished earning 
capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, W.C. No. 4-
240-475 (ICAO May 7, 1997). 

Here, the Judge found claimant showed it more probably true than not that an 
AWW of $1,050.11 more fairly approximates his wage loss from the injury. Claimant 
thus proved by a preponderance of the evidence that his compensation should be 
based upon an AWW of $1,050.11.  

While insurer contends that an AWW of $1,050.11 grossly overestimates 
claimant’s earning capacity, the Judge has rejected that argument. As found, insurer’s 
AWW calculation of $817.02 includes only two months of claimant’s wages at his higher 
hourly wage of $18.33, and thus fails to fairly approximate his wage loss from the injury. 
Even increasing insurer’s calculation of $817.02 by 24% would still fail to reflect the 
increase in overtime claimant would earn based upon the higher rate of $18.33. 

The Judge concludes insurer should pay claimant compensation benefits based 
upon an AWW of $1,050.11. 

 
ORDER 

Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Insurer shall pay claimant compensation benefits based upon an AWW of 
$1,050.11. 

2. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED:  __April 12, 2012___ 
 
Michael E. Harr 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-802-998-01 

ISSUE 
 The issue for determination is Claimant’s Petition to Reopen.  

 
FINDINGS OF FACT 

 1. Claimant sustained a compensable industrial motor vehicle accident on 
July 4, 2009. As a result of such industrial accident, Claimant did not lose any 
compensable time from work and did not sustain any permanent medical impairment. 
Claimant reached maximum medical improvement on September 28, 2009, and a Final 
Admission of Liability was filed on September 29, 2009. Claimant did not object to the 
Final Admission of Liability.  
 2. Claimant filed a Petition to Reopen his claim on July 13, 2011 based upon 
a change in medical condition and mistake. Claimant withdrew the Petition to Reopen 
based upon a change in medical condition and the parties proceeded to hearing on the 
sole issue of the Petition to Reopen based upon mistake.  
 3. The basis for the alleged mistake was the Claimant’s allegation that there 
was a misdiagnosis and that he sustained T11 and T12 fractures at the time of his 
accident on July 4, 2009. He was alleging that his treating physicians missed such 
diagnosis.  
 4. The motor vehicle accident on July 4, 2009 was a roll-over. Claimant was 
taken to St. Anthony Hospital Central. In the emergency room it was noted that he was 
“currently without physical complaint”. He specifically denied neck or back pain. 
Examination showed that the cervical spine was non-tender, that there was no pain with 
active range of motion and that there was no thoracic or lumbar spine or paraspinal 
tenderness.  
 5. Dr. Hanson examined Claimant on July 6, 2009 at Health One 
Occupational Medicine and Rehabilitation. Dr. Hanson had x-rays of cervical and 
thoracic spine taken, which appeared normal. Dr. Hanson had the x-rays reviewed by 
the radiologist and indicated on July 13, 2009 that these x-rays were found to be 
“negative by the radiologist. No fractures.” As of that date, although Claimant was still 
having cervical and lumbar problems, his thoracic strain was “resolved”. Claimant’s care 
was transferred from Dr. Hanson to Dr. Walker at the same facility. On August 3, 2009 
Dr. Walker also noted that the Claimant’s thoracic strain had “resolved.” She noted on 
August 17, 2009 that the Claimant’s “thoracic spine non-tender to palpation” Claimant 
underwent physical therapy and chiropractic manipulation during his period of treatment 
in 2009. In August 2009 Dr. Walker again noted that the Claimant was non-tender over 
the thoracic and lumbar back and had full range of motion although he had pain.  
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 6. Dr. Walker discharged Claimant at maximum medical improvement with 
no impairment and no work restrictions on September 28, 2009.  
 7. Claimant received no care and treatment for any back problems between 
September 2009 and May 18, 2011, when he saw his family physician, Dr. Ho. He had 
been treating with Dr. Ho regularly since July 2009 but had not had any complaints of 
thoracic or back pain. On May 19, 2011 Claimant reported left lateral leg pain and pain 
in his left lumbar region. Dr. Ho suspected an L4 herniation and ordered a lumbar MRI. 
Dr. Ho testified that Claimant was not complaining of thoracic pain.  
 8. The MRI did not show any disc herniation. Dr. Ho testified that 
“incidentally, the radiologist noted a T11 and T12 compression fracture that was old.” 
Dr. Ho testified that in his opinion these fractures were over a year old although he 
could not testify as to when they actually occurred.  

9. Claimant has continued to have low back pain with radiculopathy. Dr. Ho 
testified that there is no relationship between the radiculopathy and the complaints of 
lumbar pain to the thoracic fractures shown on the MRI.  
 10. Dr. Ho has opined that if an individual fractured the T11 and T12 in a 
trauma such as a motor vehicle accident, such individual would have immediate pain in 
the thoracic area. Dr. Ho has never seen the emergency room records and was 
unaware that these emergency room records indicated that the Claimant had no 
complaints of thoracic pain. Dr. Ho stated that if Claimant had the fractures that he saw 
on the MRI as of July 4, 2009 he would have expected Claimant to have immediate 
pain.  
 11. Dr. Ho testified that, based upon the examination in the emergency room 
on the date of the motor vehicle accident, it would not be standard procedure to have a 
CAT scan or MRI performed.  
 12. Dr. Ho has not reviewed the medical records from Health One 
Occupational Medical Centers regarding treatment rendered between July 6, 2009 and 
September 2009. Any opinions that he provided were based solely on history given to 
him by Claimant.  
 13. Dr. Ho testified that he cannot state within a reasonable degree of medical 
probability that the doctor at the emergency room misdiagnosed the Claimant. He also 
testified that if the medical records indicated that the Claimant was consistently advising 
physicians that he had no thoracic pain, then there would be no reason to obtain a CAT 
scan or an MRI. He stated that, without those complaints, he did not feel that the 
standard would be to request those tests. Assuming that the records indicated that the 
Claimant was not complaining of those complaints, Dr. Ho testified that it was “possible, 
but not probable” that the fractures were related to the motor vehicle accident.  
 14. Claimant was reevaluated by Dr. Walker on August 19, 2011. Dr. Walker 
has opined that no radiographic studies were done in the emergency department 
because of the Claimant’s lack of complaints. If Claimant had sustained T11 and T12 
fractures in the motor vehicle accident, he would have had pain and tenderness on the 
initial physical examination in the emergency room. In addition, the x-rays that were 
performed two days later were read by a radiologist who specifically indicated that no 
anterolisthesis or compression deformities are seen. Dr. Walker also reviewed in her 
report the various times the Claimant had been seen between July and September of 
2009 where he had no thoracic pain and no tenderness over T11 or T12. Dr. Walker 
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noted that the MRI in 2011 had been requested due to Claimant’s lumbar complaints 
and not because of any complaints about the Claimant’s T11 or T12 vertebrate. The 
fractures were simply an incidental finding.  
 15. Dr. Ho has indicated that the Claimant’s fractures “could be” the cause of 
Claimant’s back pain and that there are no more likely causes. Dr. Ho indicated that the 
only thing he could attribute the fractures to was the motor vehicle accident, but that he 
would have expected Claimant to have pain at the time the accident occurred based on 
the fractures shown on the MRI. The opinions of Dr. Ho in regards to the cause of the 
Claimant’s fractures are not persuasive.  
 16. Dr. Walker is an authorized treating physician in this claim and has 
opined, based upon the Claimant’s complaints and treatment from the time of accident 
until the time of his discharge, that the T11 and T12 fractures were not related to the 
industrial injury. The opinions of Dr. Walker are credible and persuasive.  
 17. Claimant has not shown by a preponderance of the evidence that he 
sustained a T11 and T12 fracture in the compensable accident. There was no error or 
mistake. 

CONCLUSIONS OF LAW 
 The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-

40-101, et seq. C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. Claimant shoulders the burden of proving by a 
preponderance of the evidence that his injury arose out of the course and scope of his 
employment. Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985). A preponderance of the evidence is that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of Claimant nor in favor of the 
rights of Respondents. Section 8-43-201, C.R.S. 

 
 A workers’ compensation case is decided on its merits. Section 8-43-201, 

C.R.S. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved. The ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
 A Motion for a Directed Verdict is an appropriate procedural step to test 

the sufficiency of a party’s case in a workers’ compensation proceeding. C.R.C.P. 
41(b)(1) provides that, in a civil action, after a Plaintiff has completed the presentation of 
evidence, the Defendant may move for a dismissal on the grounds that the Plaintiff has 
failed to present a prima facie case. In determining whether to grant a Motion for 
Directed Verdict, the Court is not required to view the evidence in the light most 
favorable to the Plaintiff. Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (1966). Blea v. 
Deluxe/Current, Inc. W.C. No. 3-940-062 (June 18, 1997) (Applying these principles to 
workers’ compensation proceedings). See also OACRP Rule 2B (Colorado Rules of 
Civil Procedure apply to workers’ compensation hearings unless inconsistent).  
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 Under C.R.C.P. 41(b)(1), “…after the Plaintiff, in an action tried by the 
Court without a jury, has completed a presentation of his evidence, the Defendant, 
without waiving his right to offer evidence in the event the Motion is not granted, may 
move for a dismissal on the ground that upon the facts and the law, the Plaintiff has 
shown no right to relief. The Court as trier of the facts may then determine them and 
render judgment against the Plaintiff or may decline to render judgment until the close of 
all the evidence.” In this case, the Respondents, without waiving the right to present the 
testimony of Dr. Walker by evidentiary deposition, has argued that the Claimant has 
failed to sustain his burden of proof by a preponderance of the evidence that his Petition 
to Reopen should be granted. The ALJ agrees with the Respondents.  

 
 The Claimant has failed to present a prima facie case in showing that a 

“mistake” occurred so as to grant the Petition to Reopen. The basis for the alleged 
mistake is that the physicians did not follow the appropriate standard of care and failed 
to order an MRI in July of 2009. In addition, the basis for the mistake was that the 
Claimant had T11 and T12 fractures on July 4, 2009, which were not properly 
diagnosed. However, Dr. Ho himself testified that, based upon his review of the medical 
records, he could not state that the physicians treating the Claimant, either at the 
emergency room or at Health One, should have ordered an MRI or CT scan. He 
testified that, although it was “possible”, it was not probable, based upon the medical 
records, that the Claimant’s T11 and T12 fractures, which were incidentally found on a 
lumbar MRI, related back to the July 4, 2009 accident.  

 
 Claimant has not shown by a preponderance of the evidence that he 

sustained a T11 and T12 fracture in the compensable accident and has failed to 
establish an error or mistake.  

ORDER 
 It is therefore ordered that Claimant’s Petition to Reopen is denied. 
If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 16, 2012  
 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
 



 

 196 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-833-804-01 

ISSUES 
 The sole issue presented for determination was Claimant's claim for 

conversion of an impairment rating on the schedule in Section 8-42-107 (2), C.R.S. to a 
whole person impairment to be compensated under Section 8-43-107 (8), C.R.S. 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ finds as fact: 
Claimant was employed with Employer as a physical education teacher.  

Between September 2006 and July 2009, claimant underwent treatment with a 
chiropractor for sacroiliac joint disorder.  On July 13, 2009 Claimant was noted by Dr. 
Keith Wagner, D.C. to have palpable misalignment of the lumbar spine and sacro-iliac 
joints.  Dr Wagner, D.C. recommended Claimant see her physicians at Kaiser for 
sciatica. 

On May 6, 2010, claimant sustained an admitted compensable injury to her right 
knee.   Claimant stepped in an awkward position and felt a click in her right knee.  On 
May 10, 2010, claimant underwent an initial evaluation with the authorized treating 
physician (ATP), Dr. Andrew Plotkin.   Dr. Plotkin assessed claimant with a right knee 
sprain, along with a possible left sacroiliac irritation.  On physical examination Dr. 
Plotkin noted Claimant's gait to be normal.   

Claimant began physical therapy for her injury on May 21, 2010 and continued 
through June 10, 2010.  On May 27, 2010, June 1, June 4 and June 11, 2010, the 
physical therapist observed claimant to "stands with weight equal on legs, ambulates 
without limp on right.”  At the June 4, 2010 physical therapy session Claimant 
completed a pain diagram that indicated pain across the low back at the waistline and 
above the left hip. 

On June 3, 2010, June 15 and June 28, 2010 Claimant was evaluated by Dr 
.Plotkin who observed a normal gait on physical examination. 

On July 22, 2010, claimant underwent surgery for a right knee arthroscopy.  At a 
post-surgical physical therapy visit on August 10, 2010 the physical therapist observed 
claimant ambulating with a “mild limp on right.”   A pain diagram completed by Claimant 
that day did not indicate any low back or hip pain.  At a physical therapy visit on 
September 7, 2010 Claimant was noted to stand with equal weight on the lower 
extremities and to have a normal gait pattern. 

   On September 8, 2010, Claimant sustained a second, separate admitted 
compensable injury when she fell onto her buttocks.  Claimant underwent an evaluation 
with Dr. Plotkin on September 10, 2010 and  Dr. Plotkin assessed claimant with a lower 
back strain.  On physical examination Dr. Plotkin noted “mild tenderness in the left 
upper buttock, iliac crest area to palpation, not tender over the SI joint or tailbone.”  The 
pain diagram completed by Claimant indicated pain above the left buttock. 

On October 11, October 15, October 26, November 12 and December 1, 2010, 
Claimant was evaluated by Dr. Plotkin.  On each occasion Dr. Plotkin observed 
Claimant to ambulate with a normal gait.   
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On December 21, 2010, claimant underwent an evaluation with Dr. L. Barton 
Goldman, M.D. upon referral from Dr. Plotkin.  Dr. Goldman assessed claimant with 
chronic lumbosacral strain and myofascial pain and sacroiliac joint dysfunction 
secondary to the September 8, 2010 work related injury.  Dr. Goldman noted Claimant 
has mild gait dysfunction secondary to her right knee injury. 

On January 3 and January 24, 2011 Claimant was evaluated by Dr. Plokin who 
noted on physical examination that Claimant ambulated with a normal gait pattern. 

Dr. Plotkin placed claimant at maximum medical improvement (MMI) for her right 
knee as of February 15, 2011.  His final assessment was status post right knee 
arthroscopy, partial medial meniscectomy and chondroplasty, degenerative joint 
disease, right knee (preexisting).  Dr. Plotkin noted Claimant's gait was normal.  Dr. 
Plotkin assigned an 18% impairment of the lower extremity. 

In connection with his treatment of Claimant for her September 8, 2010 low back 
injury Dr. Plotkin referred Claimant to Dr. Robert Kawasaki, M.D.  Dr. Kawasaki 
evaluated Claimant on July 18, 2011.  Dr. Kawasaki noted that Claimant's gait pattern 
was normal and she was able to heel and toe walk without difficulty. 

At a physical therapy visit on May 16, 2011 the therapist noted Claimant's gait 
was "off" from pain in her low back. 

Dr. Joseph Fillmore, M.D. performed a DIME evaluation of Claimant on August 8, 
2011.  Dr. Fillmore noted that Claimant questioned whether her back pain was caused 
by compensating for her knee.  On physical examination Dr. Fillmore noted Claimant's 
gait was not antalgic.  Dr. Fillmore agreed that Claimant reached MMI for the right knee 
injury on February 15, 2011.  Dr. Fillmore assigned 21% impairment of the lower 
extremity on account of the right knee injury.  Dr. Fillmore stated that Claimant's back 
pain appeared primarily facet mediated as a result of her June (sic) 2010 work injury.  
Dr. Fillmore further opined that Claimant's low back pain "may" result from 
compensation from her knee injury complicated by her fall. 

Dr. Plotkin testified that it was hard to reconstruct the exact cause of Claimant's 
gait disturbance and that it could come from either the right knee or low back injuries 
and could not say which one was the more likely cause.  Dr. Plotkin testified that the 
gait disturbance was something that came and went.  Dr. Plotkin testified that the back 
pain that Claimant was still being treated for was from the fall on September 8, 2010 
and was different from the back pain noted initially after the right knee injury of May 6, 
2010.  Dr. Plotkin testified that at the time he placed Claimant at MMI for her right knee 
injury his opinion was that her back pain was not related to the right knee injury.  Dr. 
Plotkin testified and opined that Claimant did not sustain a functional impairment to a 
part of her body above the lower extremity as the main reason Claimant has had back 
symptoms was from the separate September 8, 2010 fall and intervening injury to her 
back. 

Dr. Fillmore admitted in his testimony that he cannot say that Claimant's low back 
symptoms are related either to the fall or compensation from the right knee injury and 
that he would put "a lot of weight" on the treating doctor's opinion.  Dr. Fillmore testified 
that it would be very difficult to distinguish between what was causing Claimant's back 
pain. 

The ALJ finds the opinions and testimony of Dr. Plotkin to be more persuasive 
than the contrary opinions of Dr. Fillmore regarding the causal relationship of Claimant's 
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low back pain to her right knee injury, compensation or gait disturbance from that injury 
and whether Claimant has sustained any functional impairment to a part of the body 
proximal to the lower extremity at the hip joint. 

Respondent filed a Final Admission of Liability dated September 2, 2011 
admitting to 21% impairment of the lower extremity consist with the opinion of the DIME 
physician, Dr. Fillmore. 

The ALJ finds that Claimant has failed to prove by a preponderance of the 
persuasive evidence that she has sustained functional impairment above the level of the 
lower extremity at the hip on account of her right knee injury of May 6, 2010. 

  
CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra. A Workers' Compensation case 
is decided on its merits.  Section 8-43-201, supra.  

The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

The ALJ is under no obligation to credit medical testimony even if such testimony 
is un-rebutted.  Cary v. Chevron U.S.A., Inc., 867 P.2d 117 (Colo. App. 1993).  The 
weight and credibility to be assigned expert testimony or opinions is a matter within the 
discretion of the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3fd 186 (Colo. 
App. 2002).  The ALJ resolves conflicts in the evidence, makes credibility 
determinations, and draws plausible inferences from the evidence.  See Kroupa v. 
Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002). 

Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  Section 
8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. 
App. 2000). 

The evidence must establish the causal connection with reasonable probability, 
not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 
(Colo. App. 1971).  Reasonable probability exists if the proposition is supported by 
substantial evidence which would warrant a reasonable belief in the existence of facts 
supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1985).  An award of benefits may not be based upon or denied upon speculation or 
conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. 
Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957). 
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Section 8-42-107(1) (a), C.R.S.  limits a claimant to a scheduled disability award 
if the claimant suffers an "injury or injuries" described in § 8-42-107(2), C.R.S. 2004. 
Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996). The term 
"injury," as used in § 8-42-107(1)(a), refers to the situs of the functional impairment, 
meaning the part of the body that sustained the ultimate loss, and not necessarily the 
situs of the injury itself. Walker v. Jim Fuoco Motor Co., 942 P.2d 1390 (Colo. App. 
1997).  The term “injury” refers to the manifestation in a part or parts of the body that 
have been functionally impaired or disabled as a result of the industrial accident.  
Warthen v. Indus. Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004).  It is not the 
location of physical injury or the medical explanation for the “ultimate loss” which 
determines the issue.  Blei v. Tuscorora, W.C. No. 4-588-628 (June 17, 2005). 

 
Whether a claimant has suffered an impairment that can be fully compensated 

under the schedule of disabilities is a factual question for the ALJ, whose determination 
must be upheld if it is supported by substantial evidence. Walker v. Jim Fuoco Motor 
Co., supra. That determination is distinct from, and should not be confused with, the 
treating physician's rating of physical impairment under the American Medical 
Association Guides to the Evaluation of Permanent Impairment (rev. 3d ed.) (AMA 
Guides). Strauch v. PSL Swedish Healthcare System, supra; see also City Market, Inc. 
v. Indus. Claim Appeals Office, 68 P.3d 601, 603 (Colo. App. 2003) ("The determination 
whether a claimant sustained a scheduled or nonscheduled injury is a question of fact 
or the ALJ, not the rating physician."). Kolar v. ICAO, 122 P.3d 1075 (Colo. App. 2005). 

 
As found, Claimant has failed to prove by a preponderance of the persuasive 

evidence that she has sustained functional impairment above the level of the lower 
extremity at the hip joint as a result of her May 6, 2010 right knee injury.  Claimant has 
therefore failed to sustain her burden of proof for conversion of her scheduled 
impairment of the lower extremity as assessed by Dr. Fillmore to whole person 
impairment to be compensated under Section 8-42-107 (8), C.R.S. 

The ALJ is persuaded by the opinions and testimony of Dr. Plotkin.  As Dr. 
Plotkin testified, Claimant's gait disturbance and any compensatory gait abnormality 
was an intermittent finding following the right knee injury of May 6, 2010.  While there 
were occasions when physicians or physical therapists noted gait disturbance, as found, 
there were numerous occasions when Claimant's gait was noted to be normal.  The ALJ 
is not persuaded that Claimant suffered from a persistent gait alteration after the May 6, 
2010 right knee injury and subsequent surgery that led to her low back complaints.  In 
August 2010, although Claimant was observed by the therapist to have an altered gait, 
she did not indicate back pain on the pain diagram.  On other occasions, although 
Claimant complained of low back pain, her gait was noted to be normal.  The ALJ is not 
persuaded that there is any likely causal connection between gait disturbance from the 
May 6, 2010 right knee injury and Claimant's ongoing low back pain to establish a 
functional impairment necessary to sustain Claimant's burden of proving entitlement to 
whole person impairment on account of her May 6, 2010 right knee injury.   

 
ORDER 

 It is therefore ordered that: 
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Claimant's claim for additional permanent impairment benefits based upon 
conversion to whole person impairment compensated under Section 8-42-107 (8), 
C.R.S. is denied and dismissed. 

Respondent's Final Admission of Liability dated September 2, 2011 is hereby 
adopted as a final order in this matter. 

 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 16, 2012 
       
Ted A. Krumreich 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-870-945-01 

 
ISSUE 

  
 The sole issue to be determined by this decision concerns whether the 

Respondents are entitled to attorney fees against the Claimant, pursuant to § 8-43-211 
(2) (d), C.R.S., for setting issues for hearing that were not ripe, specifically, the Claimant 
allegedly endorsed the issue of penalties against the Respondents before the 
Respondents had a statutory opportunity to cure.   

 
PRELIMINARY MATTER 

At the commencement of the hearing, the Claimant’s counsel requested that  
penalties against the Respondents be stricken as an issue.    

The Respondents sought to produce __, Esq., a partner of Respondents’ 
counsel, as an expert to testify as to the reasonableness of the attorney fees that the 
Respondents were seeking.  The ALJ disallowed this since __ is a partner with 
Respondent’s counsel, and allowing such testimony would be contrary to the Colorado 
Rules of Professional Conduct (RPC).  Also, the Respondents’ counsel did not have an 
affidavit concerning attorney fees, based on time spent in preparation of defending this 
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issue at hearing, and the hourly rate for that time.  Respondents’ counsel requested 
additional time prepare and submit an affidavit at a later date.  The Claimant’s counsel 
objected to this request.  The ALJ advised Respondents’ counsel that Respondents’ 
issue of attorney fees against the Claimant was set for the hearing of April 5, 2012, here 
and now (the “day of reckoning” on the issue, and Respondents’ request for additional 
time was not based on good cause and was, therefore, denied. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
1. The Respondents served a Final Admission of Liability (FAL) on the 

Claimant on November 17, 2011.  The Claimant’s counsel entered her appearance on 
November 21, 2011.  On December 13, 2011, the Claimant served an Application for 
Hearing and Notice to Set, endorsing various issues and penalties against the 
Respondents.   

 
2. The first penalty endorsed for hearing was as follows: “Claimant requests 

penalties of $1,000.00 a day against Respondent-Insurer commencing December 6, 
2011, and continuing until the time of hearing for failure to provide the employer’s file 
pursuant to Section 8-43-304 (1), C.R.S. and Division Rule 5-4 (D). (See Exhibit 1).” 

 
3. The second penalty endorsed for hearing was as follows: “Claimant 

requests penalties of $1,000.00 a day against Respondent-Insurer commencing 
December 6, 2011, and continuing until the time of hearing for failure to provide a copy 
of the carrier’s file, a transcription of the carrier’s computer log, and any surveillance 
films that were taker of Claimant pursuant to Section 8-43-304 (1), C.R.S. and Division 
Rule 5-4 (C). (See Exhibit 1).” 

 
 4. Exhibit 1 consists of correspondence dated November 21, 2011, 

sent to the Division of Workers’ Compensation (DOWC) and copied to the Employer 
and Sedgwick CMS (the third-party adjusting company).  In this correspondence, the 
Claimant’s counsel requested that the Respondent provide her with “all of Claimant’s 
medical and employment records that they possess” within 15 days. The Respondents’ 
counsel entered his appearance on December 2, 2011.  The Respondents did not 
provide payroll records from counsel of record until December 20, 2011. 

 
 5. The ALJ finds that Employer’s first notice of penalty issues was in 

the December 13, 2011, Application for Hearing.  The requested information was 
provided on December 20, 2011, seven days later.  Thus, the basis for penalties was 
cured. 

 
 6. On December 20, 2011, the Respondents filed their Response to 

the December 13, 2011, Application for Hearing.   “Attorneys’ Fees” against the 
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Claimant, pursuant to § 8-43-211(2) (d), C.R.S., were endorsed, based on the Claimant 
applying for hearing on unripe issues. 

  
 7. On March 29, 2012, the Respondents filed their Case Information 

Sheet (CIS), indicating that an issue remaining for determination was “[a]ttorney fees for 
Claimant’s unripe penalty issues.” 

 
 8. On April 2, 2012, the Claimant filed her CIS in which she withdrew 

all penalties against the Respondents.  Nonetheless, the respondents had been 
preparing to defend against the penalty issues up until April 2, 2012. 

 
 9. At the commencement of the hearing, Respondents’ counsel 

proposed to call one of his partners to testify concerning attorney fees in support of the 
Respondents’ request to have attorney fees assessed against the Claimant.  The 
Claimant objected, essentially moving to disqualify the partner of Respondents’ counsel 
from being a witness in the proposition against the Claimant.  The ALJ sustained this 
objection.  Thereafter, Respondents’ counsel requested ten days to prepare and submit 
an affidavit in support of attorney fees.  The Claimant objected to this request, indicating 
that she was ready for hearing.  The ALJ sustained this objection.  The ALJ infers and 
finds that the Respondents had appropriate options to support their claim for attorney 
fees, i.e., an independent expert who was prepared to testify at the hearing.  
Respondents had not pursued this option. 

 
 10. Although the Respondents proved that they were entitled to 

attorney fees because of the Claimant’s endorsement of unripe penalty issues, the 
Respondents failed to prove attorney fees or costs in any ascertainable amount.  This 
situation is analogous to proving “adultery, “ a crime without a penalty.  This crime was 
never prosecuted because it would be a waste of time and resources to prove 
“adultery,” and the only outcome would be to brand a figurative “A” on the convicted 
individual’s forehead.  Similarly, in the present case, the only outcome possible is to 
hold that Respondents, as a theoretical proposition, are entitled to attorney fees in no 
proven amount. 

 
  Ultimate Findings 
 
 11. Although the Respondents, who were not yet represented by 

counsel, did not provide the documentation requested in Workers’ Compensation Rules 
of Procedure (WCRP), Rule  5-4 (C) and 5-(D), 7 CCR 1101-3,  within15 days, as 
required by the Rules,  Respondents’ counsel did, in fact, provide the documentation 
requested within three days after he entered his appearance.   Such a deviation from 
the Rules is de minimis non curat lex, and does not merit the endorsement of penalties.   

 
 12. Furthermore, the Claimant’s request for the employment file as 

opposed to wage records was not specific enough to comply with WCRP, Rule 5-4 (D). 
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 13.  The Respondents have proven, by a preponderance of evidence 
that the Claimant endorsed unripe issues. 

 
 14. The Claimant failed to prove, by clear and convincing evidence that 

the Respondents knew or reasonably should have known that they were in violation.  
Indeed, the Claimant’s withdrawal of the penalty issues on April 2, 2012, at the 
“eleventh hour” undermines the proposition that the respondents “knew or reasonably 
should have known” that they were in violation.  The Claimant’s penalty issues should 
be stricken.   

 
 15. The Respondents failed to provide any competent evidence that 

would allow the ALJ to determine and award any ascertainable attorney fees and costs.  
Therefore, no attorney fees or costs should be awarded against the Claimant now or in 
the future.  The Respondents have proven that the penalty issues were not real, 
immediate or fit for adjudication.  Therefore, as a theoretical proposition, the 
Respondents are entitled to attorney fees and costs.  Respondents, however, failed to 
prove attorney fees or costs in any ascertainable amount.  Therefore, their request 
should be dismissed. 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
Unripe Issues 
 
 a. Pursuant to § 8-43-211 (2) (d), C.R.S., a party that “requests a 

hearing or files a notice to set a hearing on issues which are not ripe for adjudication at 
the time such request or filing is made . . .  shall be assessed the reasonable attorney 
fees and costs of the opposing party in preparing for such hearing or setting.”  Although 
the statute does not define “ripe for adjudication,” the Colorado Court of Appeals made 
the following observations concerning ripeness of issues: “Generally, ripeness tests 
whether an issue is real immediate, and fit for adjudication.  Under that doctrine, 
adjudication should be withheld for uncertain or contingent future matters that suppose 
a speculative injury which may never occur.” Olivas – Soto v. Industrial Claim Appeals 
Office, 143 P.3d 1178, 1180 (Colo. App. 2006).  As found, the Claimant’s penalty issues 
were not ripe for adjudication. 

 
Cure  
 
 b. Section 8-43-304 (4), C.R.S., provides that an alleged violator of a 

statute or rule has 20-days to cure a violation unless the seeker of penalties can prove, 
by clear and convincing evidence, that the alleged violator knew or reasonably should 
have known such person was in violation.  If cured, “no penalty shall be assessed.  As 
found, the violation was cured within seven days, and the Respondents failed to prove 
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that Respondents knew or reasonably should have known they were in violation by 
clear and convincing evidence. 

 
 
Lawyer or Partner of Lawyer as Witness Against Opposing Party 
 
 c. RPC, Rule 3.7 (a), generally provides that “a lawyer shall not act as 

advocate at a trial in which the lawyer is likely to be a necessary witness….”  RPC, Rule 
5.1, by implication, prohibits a partner of the lawyer from doing anything that the lawyer 
cannot do.  Rule 3.7 (a) (2), allows the lawyer’s testimony if it relates to the nature and 
value of legal services [to the client] rendered in the case.  The underlying purpose of 
Rule 3.7 (a) is a prohibition against the lawyer/potential witness also acting as an 
advocate at trial.  See Merrill Lynch Bus.Fin.Servs., Inc. v. Nudell, 239 F. Supp. 1170 
(D. Colo. 2003).  It is clear that Rule 3.7 (a) (2) contemplates that the lawyer may testify 
where his/her own client is disputing the nature and value of legal services, not to testify 
against the opposing party to support a claim for the assessment of attorney fees 
against the opposing party.  The basic reason for the limitation on a lawyer in a specific 
case testifying as a witness in that case is to protect the integrity of the adversary 
process by separating the lawyer’s role as advocate from that of witness.  Advocacy is 
based on reason and is subject to objective evaluation, whereas testimony “is based on 
the witness’ moral qualities and is evaluated in terms of individual credibility.”  See 
People v. Garcia, 698 P.2d 801 (Colo. 1985).  As found, the Respondents did not avail 
themselves of the option of being prepared to proceed at the hearing with the testimony 
of an independent expert concerning attorney fees and costs. 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents have established that the Claimant’s penalty 

issues were unripe.   
 
 B. The Respondents failed to produce competent evidence setting 

forth any ascertainable, reasonable attorney fees, hourly rates or costs, and as such, no 
attorney fees or costs are awarded.  Furthermore, no attorney fees or costs arising from 
the Claimant’s unripe penalty issues shall be awarded in the future.  Therefore, the 
Respondents request for attorney fees and costs in a sum certain is hereby denied and 
dismissed. 

 
 C. Any and all issues not determined herein are reserved for future 

decision. 
 

DATED this______day of April 2012. 
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____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-715-597-03 
 

 
ISSUES 

  
 The issues to be determined by this decision concern whether the 

Claimant is permanently and totally disabled; and, the reasonable necessity of the post 
maximum medical improvement (MMI) maintenance medical care of the Claimant as 
recommended by her authorized treating physician (ATP), Kristin D. Mason, M.D. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
Preliminary Findings 
 
1. The Claimant was employed by the Employer as a Merchandiser.  She 

injured her left ankle and foot on January 11, 2007, when she slipped on ice in a parking 
lot.  The Respondents subsequently accepted liability for the injury in a March 14, 2007, 
General Admission of Liability (GAL). 

 
 2. The Claimant was initially referred for medical treatment to OccMed 

Colorado, LLC, and came under the care of Gary Zuehlsdorff, D.O.  Dr. Zuehlsdorff 
originally diagnosed the Claimant with a mild ankle sprain which he treated 
conservatively with restrictions, medications and therapy.  When the Claimant’s pain did 
not subside, however, Dr. Zeuhlsdorff referred her to a podiatrist, James Davis, D.P.M. 

 
 3. Dr. Davis evaluated the Claimant on February 2, 2007, less than 

one month after the injury.  He noted that the Claimant’s left foot was cold when 
compared to the right and that there was mild mottling of the digits of the left foot.  Dr. 
Davis diagnosed the Claimant with a mild ankle sprain and suspected chronic regional 
pain syndrome (CRPS).  Dr. Davis referred the Claimant back to Dr. Zeuhlsdorff for 
evaluation of the suspected CRPS, and instructed the Claimant to wear a walking boot 
and to follow up with him in two weeks.  Dr. Davis subsequently referred the Claimant 
for an MRI (magnetic resonance imaging) of her left ankle when her symptoms did not 
improve.  The MRI was performed on February 20, 2007, and it revealed an 
osteochondral lesion of the medial talar dome with chondral fissure and synovitis.  Dr. 
Davis recommended arthroscopic ankle surgery, which he performed on March 1, 2007.  
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The Claimant reported minimal improvement of her ankle and foot symptoms post 
surgery.  Dr. Davis injected the Claimant’s ankle to try and address the ongoing post-
surgical symptoms.  The injection also only provided minimal relief.  Dr. Davis indicated 
that repeat ankle surgery might be required if the Claimant’s symptoms persisted. 

 
 4. Dr. Zuehlsdorff referred the Claimant to Nicholas Olsen, D.O., a 

physiatrist, to evaluate the possible CRPS diagnosis.  Dr. Olsen evaluated the Claimant 
on June 15, 2007.  He noted edema in the Claimant’s ankle, but stated that he did not 
believe there were signs of CRPS at that time.  He recommended that the Claimant use 
a Cryo-Cuff and participate in additional therapy.  Dr. Olsen also instructed the Claimant 
to get a cardio-pulmonary workup from her family physician.  The Claimant 
subsequently obtained the cardio-pulmonary workup which was negative for any 
cardiovascular or pulmonary issues. 

 
 5. Dr. Zuehlsdorff referred the Claimant for a second opinion with 

Scott Resig, M.D., an orthopedic surgeon, in July, 2007.  Dr. Resig noted the severity of 
the Claimant’s pain and that the Claimant’s left foot was significantly cooler than her 
right.  He performed an ankle injection, and recommended additional physical therapy 
and further workup for potential CRPS.  He indicated that he would not recommend 
additional ankle surgery until the Claimant was at least six months from her first surgery. 

 
 6. Dr. Olsen performed a left L3 lumbar sympathetic blockade on 

August 7, 2007.  The Claimant reported 80% relief of her symptoms following the 
injection which was interpreted as a positive response indicative of CRPS.  The 
Claimant had two additional injections by Dr. Olsen in September and October, 2007, 
with similar pain reduction (which are also positive indications of CRPS). 

 
 7. The Claimant underwent a second ankle surgery on November 16, 

2007, with Dr. Resig.  The Claimant’s symptoms were minimally improved by the 
second surgery.  The Claimant participated in physical therapy and continued to follow 
up with Drs. Resig, Olsen and Zuehlsdorff post-surgically.  Dr. Olsen performed an 
additional injection in December 2007.  The Claimant reported less pain relief from that 
injection.  Dr. Olsen recommended a pain medicine evaluation with Kristin D. Mason, 
M.D., to discuss what else could be done to address Claimant’s CRPS.  Dr. Resig 
discharged the Claimant from his care in January 2008, noting that he had nothing else 
to offer her and that her care needed to be addressed from a pain management 
approach at that point due to the underlying CRPS.   

 
8. Dr. Zuehlsdorff agreed with Dr. Olsen’s and Dr. Resig’s recommendations 

and referred the Claimant for an evaluation by Dr. Mason.  Dr. Zuehlsdorff also referred 
the Claimant for a thermogram to further investigate the CRPS diagnosis.  The 
thermogram was performed on January 31, 2008, and was interpreted as being 
“abnormal” and “suggestive of left lower extremity Complex Regional Pain Syndrome.”  
Dr. Zuehlsdorff noted on January 31, 2008, that the positive thermogram “pretty much 
nails the diagnosis of CRPS.”   
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9. The recommended evaluation with Dr. Mason took place on February 25, 
2008.  Dr. Mason noted mottling of the skin, allodynia, hyperpathia, very cold skin, 
decreased hair growth, and muscle atrophy of the left foot and ankle on physical 
examination.  Dr. Mason concurred in the CRPS diagnosis, recommended an additional 
injection with Dr. Olsen, adjusted the Claimant’s medications and instructed the 
Claimant to continue her physical therapy.  The injection with Dr. Olsen took place on 
February 26, 2008, with limited results. 

 
10. In March 2008, Dr. Zuehlsdorff transferred primary responsibility for the 

Claimant’s care to Dr. Mason, noting that Dr. Mason does full time chronic pain care 
and would be better suited to handle the Claimant’s care moving forward.  Dr. Mason 
referred the Claimant for biofeedback therapy and psychological counseling.  Dr. Mason 
also recommended that the Claimant participate in a chronic pain management 
program.   

 
11. The Claimant was evaluated by Richard Stieg, M.D., and William Boyd, 

Ph.D., in anticipation of participating it the pain management program.  Dr. Stieg 
diagnosed the Claimant with CRPS and physical dependence on opioid analgesics.  Dr. 
Boyd, a psychologist, diagnosed the Claimant with a pain disorder due to psychological 
factors and a general medical condition.  The Claimant participated in the 
recommended pain management program through Centennial Rehabilitation Associates 
between June 9, 2008, and August 14, 2008. 

 
12. A second thermogram was performed on July 15, 2008, due to concerns 

that the Claimant’s CRPS was spreading up her leg.  The thermogram was interpreted 
as showing CRPS, Type II, extending up the Claimant’s entire left leg and into her left 
buttock.  Dr. Mason referred the Claimant for an additional sympathetic block with Dr. 
Olsen due to the spread of Claimant’s CRPS.  That injection was performed on August 
12, 2008, with limited results. 

 
13.   Given the Claimant’s limited response to the sympathetic blocks in 

December 2007, February 2008, and August 2008, Dr. Mason focused on adjusting the 
Claimant’s medications between August and November, 2008, in an attempt to obtain 
better pain control.  The medication adjustments were only mildly successful.  In 
November 2008, Dr. Mason referred the Claimant for a second opinion with Scott 
Hompland, D.O.  Dr. Mason also referred the Claimant for additional psychotherapy to 
Robert Kleinman, M.D., a psychiatrist, to address the potential of trying different 
psychotropic medications. 

 
14. The second opinion with Dr. Hompland took place on December 15, 2008.  

Dr. Hompland noted hyperalgesia, allodynia and poor vascular performance in 
Claimant’s left foot on physical examination.  Dr. Hompland also noted that the 
Claimant’s left foot was “discolored, dusky, and bluish in color, with cool toes.”  Dr. 
Hompland concurred with the CRPS diagnosis and also diagnosed the Claimant with 
depression.  Dr. Hompland commented on potential different medications and injections 
and discussed the possibility of electrodiagnostic testing.  Dr. Hompland also 
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recommended that the Claimant be evaluated to address the circulation issues in the 
affected foot. 

 
15. Dr. Mason reported that the color of the Claimant’s foot had gotten worse 

by her next appointment on February 9, 2009, and she referred the Claimant for a 
noninvasive arterial Doppler to evaluate the circulatory status of the foot.  The Doppler 
took place on February 19, 2009, and revealed no elevated velocity to suggest 
significant stenosis.   

 
16. In May 2009, Dr. Mason referred the Claimant for psychological 

evaluations by Drs. Kleinman and Boyd in anticipation of referring the Claimant for a 
spinal cord stimulator trial to address the circulatory issues in her foot.  The evaluations 
with Drs. Boyd and Kleinman both took place on June 3, 2009.  Dr. Boyd noted that the 
Claimant had been diagnosed with a pain disorder, but that there were no 
contraindications to proceeding with the spinal cord stimulator trial.  Dr. Kleinman 
agreed with Dr. Boyd’s diagnosis of a pain disorder and also diagnosed the Claimant 
with major depression.  Dr. Kleinman noted that in light of the Claimant’s psychological 
conditions, a procedure such as implantation of a spinal cord stimulator needed to be 
based on objective findings.  Dr. Kleinman indicated that he did not find any 
contraindications to the spinal cord stimulator trial. 

 
17. The Respondents obtained an independent medical evaluation (IME) with 

Neil Pitzer, M.D. on September 21, 2009, to address the recommended spinal cord 
stimulator trial.  Dr. Pitzer was of the opinion that it was “medically probable” that the 
Claimant met the criteria for a diagnosis of CRPS,  and that the Claimant had exhausted 
management of her CRPS,  in terms of medications, injections, pain management and 
therapy.  Dr. Pitzer agreed with the recommended spinal cord stimulator trial, but stated 
that the Claimant needed to be counseled further regarding the procedure. 

 
 18. When the Claimant returned to Dr. Mason on September 28, 2009, 

Dr. Mason noted that Dr. Pitzer had agreed with the spinal cord stimulator trial, 
discussed the procedure further with the Claimant and referred the Claimant to Bradley 
Vilims, M.D., for that procedure.  At that appointment, Dr. Mason also noted that the 
Claimant had developed skin lesions on her face, back and chest and referred the 
Claimant to a dermatologist to address the lesions and which of the Claimant’s 
medications were causing the skin issues. 

 
 19. The Claimant was evaluated on December 9, 2009, at Advanced 

Dermatology, P.C., by Paul Grant, M.D.  Dr. Grant noted the lesions on Claimant’s face, 
back and chest and stated that he was uncertain of the role her medications were taking 
on her hormonal status.  Dr. Grant prescribed multiple medications for the lesions. 

 
The Spinal Cord Stimulator Implant 
 
 20. The Claimant was seen by Bradley Vilims, M.D., on February 22, 

2010.  Dr. Vilims indicated that on exam, the Claimant presented with significant 
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vascular instability with ongoing allodynia and dyesthesia in her left lower extremity.  Dr. 
Vilims reported that the vascular workup (Doppler) did not show any explanation for her 
circulatory issues, and therefore, he felt that the circulatory issues in the Claimant’s left 
lower extremity were consistent with progression of the Claimant’s CRPS.  Dr. Vilims 
agreed with moving forward with the spinal cord stimulator trial.  The trial stimulator was 
subsequently implanted on March 5, 2010. 

 
 21. The Claimant followed up with both Drs. Vilims and Mason 

following the March 5th procedure.  Both Dr. Vilims and Dr. Mason reported 
improvement of the Claimant’s vascular issues following the trial implantation.  Dr. 
Vilims removed the trial stimulator on March 19, 2010, and referred the Claimant to 
Giancarlo Barolat, M.D., for consideration of a permanent spinal cord stimulator 
implantation.  Dr. Barolat evaluated the Claimant on April 29, 2010.  Dr. Barolat noted 
that the Claimant’s foot was discolored on examination.  Dr. Barolat concurred with the 
CRPS diagnosis and that the Claimant was a candidate for permanent spinal cord 
implantation. 

 
 22. Dr. Mason noted the medication issues in May and June 2010, and 

that she felt she needed to transition the Claimant to a new medication, Suboxone, prior 
to the permanent implantation of the spinal cord stimulator.  Dr. Mason referred the 
Claimant back to Centennial Rehabilitation Associates for brief participation in an 
additional pain management program in July and August 2010, because she felt that the 
Claimant would need the support of the program while she transitioned the Claimant to 
new medication. 

 
 23. Dr. Barolat implanted the permanent spinal cord stimulator on 

September 20, 2010.  The Claimant followed up with both Dr. Barolat and Dr. Mason, 
post-surgically.  Both physicians noted improvement of the Claimant’s circulatory issues 
and some improvement of the Claimant’s pain with the spinal cord stimulator.  The ALJ 
takes administrative notice of the Division of Workers’ Compensation Medical Treatment 
Guidelines (MTG), Workers Compensation Rules of Procedure, Rule 17 (also see 
Exhibit 7), 7 CCR 1101-3 [although under a “Rule,” these are “guidelines” and do not 
constitute a rule].  The MTG, among other things, indicate that CRPS is one of the more 
important reasons warranting the permanent implantation of a spinal cord stimulator.  

 
 24. Dr. Mason noted that the Claimant reported increasing 

psychological problems at a December 7, 2010, appointment and that she was having 
some suicidal ideation.  Dr. Mason referred the Claimant back to Dr. Kleinman to 
address adjustment of her psychotropic medications and to Cynthia Johnsrud, Psy. D., 
for ongoing psychotherapy. 

 
Maximum Medical Improvement and Medical Impairment and Permanent 

Work Restrictions 
 
 25. Dr. Mason placed the Claimant at MMI on May 16, 2011.  She rated 

the Claimant with a 27% left lower extremity (LUE) impairment for the ankle injury 
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(which converts to 11% whole person), a 17% whole person rating for the CRPS, and a 
5% rating for her psychiatric conditions.  These ratings combine for a 34% whole person 
rating.  Dr. Mason assigned permanent work restrictions of: no more than 30 minutes of 
walking or standing in an eight hour day; no crawling, kneeling, squatting or climbing of 
any kind; maximum lift of 10 pounds; maximum repetitive lift and carry of 5 pounds; and 
pushing and pulling limited to 10 pounds.  Dr. Mason indicated that the Claimant would 
require ongoing maintenance care in the form of continued psychological follow up with 
Dr. Johnsrud, follow up appointments with herself and other providers, adjustments of 
her spinal cord stimulator by Dr. Barolat, a gym membership, medications, laboratory 
testing, dermatological follow up and urological follow up. 

 
 26. The Respondents admitted liability for the MMI date and 

impairment ratings assigned by Dr. Mason in a June 22, 2011, FAL.  The Respondents 
filed an Amended FAL on July 22, 2011.  Both Admissions admit liability for reasonably 
necessary and related maintenance care after MMI.  Both admissions take an offset for 
SSDI (Federal Social Security Disability) benefits of  $1,205 per month that the Claimant 
was awarded beginning in November 2009.  The Claimant objected to the two 
Admissions and requested this hearing. 

 
Independent Medical Examination (IME) of Lawrence Lesnak, D.O. 
 
 27. The Respondents obtained an IME with Dr. Lesnak on July 6, 2011.  

Dr. Lesnak’s report was admitted into evidence.  Dr. Lesnak also testified at hearing.  
He disagreed with the CRPS diagnosis made by multiple physicians stating that he did 
not believe the Claimant had objective findings of the condition.  Dr. Lesnak indicated 
that the Claimant’s subjective complaints greatly outweighed her objective findings, that 
the Claimant likely suffers from a somatiform disorder and that she is magnifying her 
complaints and level of function.  For the most part, the opinions concerning somatiform 
disorder and symptom magnification are highly subjective on the part of Dr. Lesnak, 
showing a bias to minimize the Claimant’s condition.  Dr. Lesnak indicated that at most, 
the Claimant suffered an ankle injury in the industrial injury and that the ankle injury has 
resolved.  Dr. Lesnak’s solitary opinion is contradicted by the overwhelming weight of 
other medical opinions, including those of the Claimant’s ATP, and the opinions of 
experts with considerably more focused and specific expertise than Dr. Lesnak.  Indeed, 
the ALJ finds that Dr. Lesnak’s opinions in this regard are neither credible nor 
persuasive.  Accordingly, the ALJ accords no weight to Dr. Lesnak’s opinions.  

 
28. Dr. Lesnak stated the opinion that because the Claimant does not have 

CRPS, or any other kind of neurologic disorder, the maintenance care currently being 
recommended by Dr. Mason is “neither reasonable,  necessary, or related to the 
industrial injury.”  Dr. Lesnak recommended discontinuation of most of the Claimant’s 
medications with the exception of some of the Claimant’s psychotropic medications 
(once apportioned for pre-existing psychological issues).  Dr. Lesnak further was of the 
opinion that there was no evidence that the Claimant’s need for dermatological 
treatment was caused by her medications.  All of these opinions are the fruit of the 
“defective tree” of an unsupported foundation, i.e., that the Claimant did not have 
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CRPS.  Indeed, some of these opinions appear to be contrary to the philosophy of 
“healing the sick.”  For this reason, Dr. Lesnak’s opinions in this case are not credible. 

 
29. Dr. Lesnak indicated that since Dr. Mason’s permanent work restrictions 

are based on the mistaken belief that Claimant has CRPS,  the Claimant should be able 
to perform at levels well above those identified by Dr. Mason.  Dr. Lesnak expressed the 
inadequately supported opinion that the Claimant was clearly medically safe to work at 
least at the sedentary work category and was likely safe to work in the light to medium 
work categories.  Not only is this opinion the fruit of the defective tree of an unsupported 
foundation, it ventures into a vocational opinion that is beyond Dr. Lesnak’s area of 
expertise (he conceded that he has not expertise in vocational matters) and is, 
therefore, an incompetent opinion that is accorded no weight.  

 
30. According to Dr. Lesnak, he reviewed medical records, took a verbal 

history and physically examined the Claimant.  He indicated that he only met with 
Claimant on one occasion for approximately an hour.  Dr. Lesnak indicated that the 
verbal history portion of his evaluation would likely have taken a majority of the hour 
with his physical examination taking less than fifteen minutes.  This fact further 
buttresses the proposition that Dr. Lesnak’s opinions are vastly outweighed by those 
with more expertise and familiarity with the Claimant’s case and, therefore, compels the 
ALJ to find Dr. Lesnak’s opinions in this case unworthy of belief. 

 
31. The Claimant has continued to treat with Dr. Mason since being put at 

MMI on May 16, 2011.  On January 9, 2012, Dr. Mason wrote a letter to Respondents’ 
counsel with her comments in response to Dr. Lesnak’s IME report.  Dr. Mason 
disagreed with Dr. Lesnak’s statement that the Claimant had no objective evidence of 
CRPS, calling the opinion “absurd.”  Indeed, the ALJ finds that ATP Mason’s 
characterization of Dr. Lesnak’s opinion as “absurd” is absolutely correct and apropos. 
The ALJ finds that the weight of credible evidence establishes that Dr. Lesnak’s 
opinions are wrong beyond a reasonable doubt.  Indeed, against a backdrop of the 
totality of the other medical evidence, his opinions are ludicrous.  Dr. Mason cited the 
Claimant’s positive response to the first three sympathetic blocks done by Dr. Olsen and 
the two positive thermograms as objective evidence of CRPS.  Dr. Mason also pointed 
out that Dr. Lesnak evaluated the Claimant after the implantation of the spinal cord 
stimulator and the Claimant’s physical symptoms became less clear after the stimulator 
was implanted.  Dr. Mason disagreed with Dr. Lesnak’s opinions about ongoing medical 
treatment (or discontinuation thereof).  Dr. Mason also disagreed with Dr. Lesnak’s 
opinions about Claimant’s ability to return to work. 

 
Authorized Treating Physician (ATP)  Kristin D.  Mason, M.D. 
 
32. Dr. Mason issued additional opinions regarding the Claimant’s ability to 

return to work on March 9, 2012.  Dr. Mason was of the opinion that: 
 
Claimant continues to suffer from ongoing pain and dysfunction due to her ankle 

injury and resulting chronic regional pain syndrome.  It is anticipated that the level of 
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Claimant’s pain and dysfunction will fluctuate on a daily, weekly and monthly basis.  It is 
expected that there will be days that Claimant will be unable to perform much of any 
activity due to her conditions and that she will be unable to perform any gainful 
employment on these days.  Due to this, it is reasonable to believe that Claimant will 
have issues with excessive absenteeism if she attempts to return to work in some 
fashion.  It is anticipated that Claimant will be unable to work in any capacity for well 
over three days per month. 

The permanent work restrictions imposed on May 16, 2011, when placing 
Claimant at maximum medical improvement are still current.  Those work restrictions 
are: no lift, pushing or pulling over 10 lbs.; no carrying or repetitive lifting over 5 lbs.; 
walking and standing limited to 30 minutes total in an 8 hour day; and, no crawling, 
climbing, squatting or kneeling of any kind. 

Claimant participated in a pain management program.  Claimant underwent 
intelligence quotient (“IQ”) testing as part of that program.  The IQ testing revealed that 
Claimant has a low IQ, and therefore, a limited level of intellectual functioning. 

Claimant has been significantly affected psychologically by her work related 
injury.  She continues to suffer from significant ongoing depression.  Due to her 
psychological condition, Claimant has difficulty controlling her emotions often 
experiencing crying spells.  Claimant also presents with an unusual affect due to her 
ongoing psychological issues (and likely her low IQ).  Claimant’s affect is often 
incongruent, i.e. her physical presentation and her facial expressions are inconsistent 
with her verbal expressions.  For example, she will often smile constantly while 
discussing her severe depression and being suicidal.  Claimant’s difficulty controlling 
her emotions and incongruent affect will impact her ability to maintain and sustain 
gainful employment. 

Claimant is on multiple medications to treat her ongoing pain and symptoms due 
to her chronic regional pain syndrome and to treat her ongoing psychological conditions.  
Claimant’s medications can make her appear sedated. 

Claimant will be unable to maintain and sustain gainful employment due to the 
permanent restrictions discussed above, Claimant’s difficulty controlling her emotions 
and incongruent affect, her low IQ, the impact of her medications and likely issues 
Claimant will have with excessive absenteeism. 

 
33. Dr. Mason’s testimony at hearing was consistent with her medical records, 

with the January 9, 2012, letter to Respondents’ counsel, and with her opinions 
expressed on March 9, 2012.  Indeed, the ALJ finds that Dr. Mason’s opinions are 
highly persuasive and credible, consistent with the other expert medical opinions and 
the Claimant’s testimony.  The ALJ, therefore, finds Dr. Mason’s opinions highly 
persuasive and credible. 

 
The Claimant’s Testimony 
 
34. The Claimant testified about her current level of symptoms and what 

activities she is able to accomplish on a daily basis.  Her testimony was straight-forward 
and highly credible.  She explained how simple tasks of daily living, i.e. getting out of 
bed, taking care of her dogs, preparing food, bathing, dressing, etc. take excessive 
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amounts of time due to her pain.  She testified that she often has to take multiple breaks 
while performing activities due to her symptoms.  She stated that she tries to perform 
some limited chores at home like vacuuming, or laundry, but that those chores take 
hours instead of minutes because she has to take multiple breaks due to her symptoms.  
She stated that she tries to go to the gym to exercise several times a week.  She stated, 
however, that it takes an excessive amount of time to get to the gym and that she is 
only able to perform limited activities while at the gym.  Because her testimony is highly 
credible, the ALJ draws a plausible inference and finds that the Claimant is not capable 
of earning wages in the competitive job market on a reasonably sustainable basis. 

 
35. The ALJ observed the Claimant during her testimony and while present in 

the courtroom for the almost full day hearing.  She presented as an individual with 
credible, significant pain and limitations.  Her presentation in the courtroom was 
consistent with the level of symptoms indicated in her medical records, with her own 
testimony and with the opinions expressed by Dr. Mason in her January 9, 2012 letter to 
Respondents’ counsel, on March 9, 2012, and during her testimony. 

 
Ultimate Medical Findings 
 
36. The ALJ finds the opinions of Dr. Mason to be highly credible and 

persuasive.  The ALJ finds the opinions of Dr. Lesnak in this case  unworthy of belief.  
Dr. Mason has been the Claimant’s authorized treating physician for several years, and 
therefore, has a significant degree of knowledge and familiarity regarding the Claimant’s 
medical condition.  Dr. Lesnak evaluated the Claimant one time for approximately an 
hour.  Dr. Mason’s opinions are corroborated by the overwhelming weight of other 
medical evidence, i.e. the thermograms and sympathetic blocks.  Dr. Mason’s opinions 
are also corroborated by the opinions of multiple other physicians, with more expertise 
than Dr. Lesnak, involved in Claimant’s care: Drs. Zuehlsdorff, Olsen, Hompland, Stieg, 
Vilims, and Barolat, and the Respondents’ own previous IME physician, Dr. Pitzer; all of 
whom concur in the CRPS diagnosis.  Dr. Lesnak, on the other hand, expresses 
opinions that are contradicted by the overwhelming weight of medical evidence and are 
contrary to the multiple other medical opinions in the claim by physicians with more 
expertise than Dr. Lesnak.  Dr. Mason’s opinions are also consistent with Claimant’s 
testimony and Claimant’s presentation in court. 

 
37. The Claimant has established that she has CRPS by more than a 

preponderance of the evidence.  Dr. Lesnak’s opinions regarding the Claimant’s 
maintenance care (or the discontinuation thereof) lack any discernible foundation and 
are incredible.  The Claimant has established her right to ongoing maintenance care 
after MMI by a preponderance of the evidence.  The maintenance care, as outlined by 
Dr. Mason in her MMI report and during her testimony, is reasonably necessary and 
causally related to the industrial injury. 

 
38. There is substantial evidence supporting the Claimant’s need for post-MMI 

medical maintenance treatment to prevent a deterioration of the Claimant’s condition 
and to maintain her at MMI. 
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Vocational Opinion of Sara Nowotny 
 
39. The Respondents had a vocational evaluation completed by Sara 

Nowotny.  Nowotny issued a report dated March 6, 2012, and testified at hearing.  
Nowotny reviewed the Claimant’s education and work history.  Claimant has a high 
school diploma and an associate degree in networking from ITT.  The Claimant spent 
several years in the Army.  The Claimant worked as a Merchandiser for the Employer, 
as a Packager for Coors, as a Merchandiser for Western Distributing, as a Computer 
Operator for Black Hawk Casino, and as a Lead Revenue Auditor for several other 
casinos.  Nowotny was of the opinion that due to Claimant’s education and work 
experience, the Claimant has transferable skills that she could use in jobs available in 
her applicable labor market.  Nowotny reviewed the work restrictions and/or functional 
abilities outlined by Drs. Lesnak and Mason.  Nowotny stated that Dr. Lesnak was of the 
opinion that the Claimant could work in at least the sedentary work category and 
possibly in the light to medium work categories.  To any extent that Nowotny relied on 
Dr. Lesnak’s incompetent vocational opinions, the ALJ finds that Nowotny’s opinions in 
this regard are undermined and rendered to be without credibility.  Nowotny was of the 
opinion that Dr. Mason’s permanent work restrictions allow the Claimant to work in a 
sedentary work category.  Nowotny conducted labor market research and found several 
jobs she believes the Claimant would be able to perform with her transferable skills and 
level of function.  Those jobs include member services representative in financial 
services, help desk technician, gambling surveillance monitor, and dispatch/alarm 
monitor. 

 
40.  Nowotny did not have the additional opinions expressed by Dr. Mason on 

March 9, 2012, when she completed her vocational evaluation.  As such, these 
additional opinions were not taken into account by Nowotny when formulating her 
opinions.   Nowotny did not take into account the issues with excessive absenteeism 
addressed by Dr. Mason.  Nowotny did not take into account the IQ testing discussed 
by Dr. Mason.  Nowotny did not take into account the impact the Claimant’s 
psychological issues will have on her ability to return to work.  Nowotny did not take into 
account the impact of the Claimant’s significant medications on her ability to work.  
These deficits in the foundations of Nowotny’s opinions severely undermine her 
opinions and render them to be without credibility.   

 
41. Several of the positions identified by Nowotny could be safety sensitive 

positions, i.e. gambling surveillance monitor, alarm/dispatch monitor.  Nowotny did not 
enquire about the Claimant’s ongoing use of significant narcotic pain medications when 
discussing these positions with potential employers.  The ALJ draws a plausible 
inference that these employers could have issues with someone on significant narcotic 
pain medications performing these jobs.  Reason and common sense dictate that 
employers do not want surveillance monitors or individuals in security positions who are 
the influence of narcotics. 
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42.  Nowotny did not take into account the Claimant’s report of her functional 
abilities in formulating her opinions.  The Claimant testified credibly regarding her 
significant functional limitations.  These limitations would have a significant impact on 
the Claimant’s ability to work. 

 
43.  Nowotny did not have any of the potential jobs she identified for the 

Claimant reviewed by the Claimant’s ATP, Dr. Mason, the treating physician for the last 
several years.  Consequently, Nowotny does not know whether Dr. Mason would 
approve of any of the potential jobs.  Instead, Nowotny simply concluded, without 
adequate basis, that Dr. Mason would find these jobs acceptable. 

 
Vocational Opinion of Katie Montoya 
 
44. The Claimant had a vocational evaluation performed by Katie Montoya.  

Montoya’s evaluation took into account the full breadth of the problems addressed by 
Dr. Mason, including those expressed on March 9, 2012, and during Dr. Mason’s 
testimony.  Montoya also took into account the Claimant’s report regarding her 
functional abilities.  Montoya testified that the Claimant presented physically, 
psychologically and cognitively during her evaluation similar to the way the Claimant 
presented at hearing, noting that the Claimant may have actually presented “better” at 
the hearing.  This enhances the credibility of the Claimant’s presentation.  Montoya also 
took the Claimant’s physical, psychological, and cognitive presentation into account 
when formulating her opinions.   Montoya indicated in her report and during her 
testimony that while the Claimant does have transferable skills due to her education and 
work experience, if all of the above is taken into consideration, Montoya does not 
believe that the Claimant could reasonably return to work.  The ALJ finds Katie 
Montoya’s opinions highly persuasive and credible. 

 
45. The ALJ does not find the opinions of Sara Nowotny regarding the 

Claimant’s ability to return to work to be persuasive or credible. Nowotny claimed that 
she took into account Dr. Mason’s opinions when formulating her findings.  This is 
clearly not the case, as previously found.  Nowotny did not have the additional opinions 
issued by Dr. Mason on March 9, 2012, when Nowotny issued her report March 6, 
2012.  More importantly, the additional issues with absenteeism, with Claimant’s 
medications, and with Claimant’s psychological issues identified by Dr. Mason on March 
9, 2012, are discussed nowhere by Nowotny in her report.  Dr. Mason ultimately states 
the opinion that she does not believe the Claimant is capable of returning to work.  If the 
full breadth of Dr. Mason’s opinions are taken into account, Nowotny, most likely,  would 
not have been able to reach the conclusions she did. 

 
46. Nowotny’s opinion that the Claimant is able to return to work relies heavily 

on the opinions of Dr. Lesnak, which opinions have been discredited and found to be 
unworthy of belief in this case.  In the present case, there can be no all-inclusiveness by 
including all medical opinions, including the discredited opinions of Dr. Lesnak, as 
underlying assumptions in formulating a vocational opinion.   Nowotny’s reliance on Dr. 
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Lesnak’s opinions is misplaced and as a result, Nowotny’s conclusion that the Claimant 
is employable is not persuasive or credible in this case. 

 
47. The ALJ finds the opinions of Katie Montoya to be highly credible and 

persuasive.  Montoya relies on the opinions of Dr. Mason, the Claimant’s ATP for the 
last several years.  As previously found, Dr. Mason’s opinions are highly credible and 
persuasive.  Montoya’s opinions are also more in line with the medical evidence and 
findings of the multiple other credible physicians involved in Claimant’s care.  
Specifically, Montoya’s opinions are in line with the CRPS diagnosis.  Montoya’s 
opinions also take into account the Claimant’s reporting of her functional abilities and 
the obvious issues created by how the Claimant presents physically, psychologically 
and cognitively. 

 
Ultimate Findings 
 
48. The ALJ finds that based on the medical records admitted into evidence, 

the opinions of Dr. Mason and Katie Montoya plus the Claimant’s own testimony,  the 
Claimant has proven, by a preponderance of the evidence that she is unable to earn a 
wage in any capacity, and is, therefore, permanently and totally disabled. 

 
49. The Claimant has proven, by preponderant evidence that she requires 

post-MMI medical maintenance care and treatment as prescribed by her ATP, Dr. 
Mason. 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 
P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 
(9th Cir. 1977). The ALJ determines the credibility of the witnesses.  Arenas v. Indus. 
Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be 
assigned evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning 
credibility determinations that apply to lay witnesses apply to expert witnesses as well.  
See Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
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testimony has been contradicted; and, bias, prejudice or interest.  See Prudential ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
for the reasons specified in the above Findings, Dr. Lesnak’s opinions in this case are 
not credible.  On the other hand, the opinions of the ATP, Dr. Mason, and all other 
physicians with substantially more expertise than Dr. Lesnak, are highly credible, 
persuasive and dispositive of the fact that the Claimant suffers from CRPS proximately 
caused by her industrial injury.  Further, as found, the Claimant’s testimony was highly 
credible.  Dr. Mason’s and Katie Montoya’s opinions that the Claimant cannot work are 
far more credible than the opinions of Dr. Lesnak and Sara Nowotny in this regard. 

 
Permanent Total Disability 
 
b. To be entitled to an award of permanent total disability, a claimant bears 

the burden of proving that he or she is "unable to earn any wages in the same or other 
employment." § 8-40-201(16.5) (a), C.R.S. The issue of entitlement to permanent total 
disability benefits is a question of fact. Joslins Dry Goods Co. v. Indus. Claim Appeals 
Office, 21 P.3d 866 (Colo. App. 2001). The term "any wages" means more than zero 
wages. See Lobb v. Indus. Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); 
McKinney v. Indus. Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In 
ascertaining whether a claimant is able to earn any wages, the ALJ may consider 
various “human factors,” including a claimant’s physical condition, mental ability, age, 
employment history, education, and availability of work that the claimant could perform. 
Bymer, 955 P.2d at 556; Holly Nursing v. Indus. Claim Appeals Office, 992 P.2d 701 
(Colo. App. 1999). The critical test, which must be conducted on a case by case basis, 
is whether employment exists that is reasonably available to the Claimant under her 
particular circumstances. Bymer, 905 P.2d at 557.  As found, the Claimant is not 
capable of earning any wages in the competitive job market on a reasonably 
sustainable basis, thus, she has proven that she is permanently and totally disabled. 

 
 c. A claimant must demonstrate that the industrial injury is a 

"significant causative factor" in her permanent total disability. Seifried v. Indus. 
Commission, 736 P.2d 1262 (Colo. App. 1986). Under this standard, it is not sufficient 
that an industrial injury create some disability that ultimately contributes to permanent 
total disability. Rather, Seifried requires Claimant to prove a direct causal relationship 
between the precipitating event and the disability for which Claimant seeks benefits. 
Lindner Chevrolet v. Indus. Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), rev'd 
on other grounds Askew v. Indus. Claim Appeals Office., 927 P.2d 1333 (Colo. 1996). 
Under this test, the ALJ must determine the residual impairment caused by the 
industrial injury, and determine whether it was sufficient to result in permanent total 
disability. Joslins Dry Goods Co., 21 P.3d at 869; Seifried v. Indus. Commission, 736 
P.2d 1262 (Colo. App. 1986); Heggar v. Watts-Hardy Dairy, 685 P.2d 235 (Colo. App. 
1984).  As found, all of the Claimant’s residual impairment is attributable to her CRPS, 
which was proximately caused by her industrial injury which, in turn has proximately 
caused her permanent total disability. 
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Post-MMI Medical Maintenance Treatment 

d. A claimant has suffered a compensable injury if the industrial accident is 
the proximate cause of the claimant's need for medical treatment or disability.  An 
industrial accident is the proximate cause of a claimant's disability if it is the necessary 
precondition or trigger of the need for medical  treatment.   Subsequent Injury Fund v. 
State Compensation Insurance Authority, 768 P.2d 751 (Colo. App. 1988).  It is for the 
ALJ, as the fact-finder, to determine whether a need for medical treatment is caused by 
the industrial injury, or some other intervening injury.  F.R. Orr Construction v. Rinta, 
717 P.2d 965 (Colo. App. 1985).  Respondents are liable for the “direct and natural 
consequences” of a work-related injury, including consequential injuries caused by the 
original compensable injury.  See Travelers Ins. Co. v. Savio, 806 P.2d 1258 (Colo. 
1985).   The chain of causation, however, can be broken by the occurrence of an 
independent intervening injury.  See 1 A. Larson, Workers’ Compensation Law, section 
13.00 (1997).  As found, there is an unbroken chain of causation from the industrial 
injury to the Claimant’s CRPS and consequent need for post-MMI medical maintenance 
treatment as recommended by her ATP, Dr. Mason, and the respondents are liable for 
that treatment. 

 
 e. An employee is entitled to continuing medical benefits after MMI if 

reasonably necessary to relieve the employee from the effects of an industrial injury.  
See Grover v. Indus. Commission of Colorado, 759 P.2d 705 (Colo. 1988).  The record 
must contain substantial evidence to support a determination that future medical 
treatment will be reasonably necessary to relieve a claimant from the effects of an injury 
or to prevent further deterioration of his condition.  Stollmeyer v. Indus. Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995); Grover v. Indus. Commission, supra.  Such 
evidence may take the form of a prescription or recommendation for a course of medical 
treatment necessary to relieve a claimant from the effects of the injury or to prevent 
further deterioration.  Stollmeyer v. Indus. Claim Appeals Office, supra.  An injured 
worker is ordinarily entitled to a general award of future medical benefits, subject to an 
employer’s right to contest causal relatedness and reasonable necessity.  See Hanna v. 
Print Expediters, 77 P.3d 863 (Colo. App. 2003). As found, Claimant is entitled to 
maintenance medical care, which is reasonable and necessary to address the injury 
and maintain her at MMI.  Indeed, as found, there is substantial evidence to support 
post-MMI medical maintenance care.  See Paint Connection Plus v. Indus. Claim 
Appeals Office, 240 P.3d 429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim 
Appeals Office, 131 P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that 
quantum of probative evidence which a rational fact-finder would accept as adequate to 
support a conclusion, without regard to the existence of conflicting evidence.”  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An ALJ’s resolution 
on questions of fact must be upheld if supported by substantial evidence and plausible 
inferences drawn from the record.  Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 
399-400 (Colo. App. 2009).  As found, there is substantial evidence to support an award 
of post-MMI medical maintenance benefits as recommended by ATP Kristin D. Mason, 
M.D. 
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Burden of Proof 
 
f. The injured worker has the burden of proof, by a preponderance of the 

evidence, of establishing the compensability of a medical condition arising from an 
industrial injury and entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City 
of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals 
Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).    A “preponderance of the evidence” is that quantum of evidence 
that makes a fact, or facts, more reasonably probable, or improbable, than not.  Page v. 
Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 
2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim 
Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 
(D.C. Cir. 2001). “Preponderance” means “the existence of a contested fact is more 
probable than its nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 
(Colo. 1984).  As found, the Claimant has sustained her burden with respect to 
permanent total disability and post-MMI medical maintenance benefits. 

 
  

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
A. The Respondents shall pay the Claimant permanent total disability 

benefits commencing on the date of maximum medical improvement, May 16, 2011, of 
2/3rds of her average weekly wage, subject to the Federal Social Security Disability 
Benefit Offset of $1,205 per month.  Once the offset is applied, the net permanent total 
disability benefits are payable at the rate of $338.30 per week.  Respondents are also 
entitled to a credit for permanent partial disability benefits paid to date. 

 
B. The Respondents shall continue to pay for the medications and care 

currently being prescribed by the Claimant’s authorized treating physician, Kristin D. 
Mason, M.D., subject to the Division of Workers’ Compensation medical fee Schedule. 

 
C. The Respondents shall pay the Claimant statutory interest at the rate of 

eight percent (8%) on all benefits due and not paid when due. 
 
 DATED this______day of April 2012. 
 
 
 
____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-797-01 

 
ISSUES 

 The issues for determination are compensability, dependency, and death 
benefits. Issues not determined by this order are reserved.  

 
FINDINGS OF FACT 

This is a claim for benefits arising out of the death of *M. *M died immediately 
following surgery on July 26, 2011.  

[Child], born _ _, 2006, is the son of *M. [Child]’s mother is [Mother]. [Child], 
[Mother], and *M resided together at their home in Juneau, Alaska.  

[Mother] listed herself as the fiancé of *M on the Dependents Claim for 
Compensation. *M filed a U.S. Income Tax Return and a California state return in 
February 2011. He listed himself as “single”. However, on employment forms dated 
September 2, 2008 and June 24, 2009, *M stated that [Mother] was his “wife”. [Mother] 
credibly testified that she knew *M for 12 years and, although they had no marriage 
ceremony, they considered themselves married and held themselves out to be married. 
Alaska does not recognize common law marriage.  

Employer offered *M employment on May 1, 2009. The term of the employment 
was from “approximately 03 October 2009 to approximately 19 February 2010.” *M 
accepted the offer of employment on May 6, 2009. He began work for Employer in 
August 2009. *M’ last day of work for Employer was February 15, 2010. Employer paid 
for *M’ transportation to and from Antarctica.  

Employer employed *M in Antarctica as a heavy equipment operator.  
[Mother] testified credibly that *M appeared to be in good health when he left for 

Antarctica. [Mother] testified credibly that upon *M return he could not lift his son and 
complained of pain in his neck and arm.  

*M gave different versions of events occurring on during or shortly before his last 
day of work in Antarctica:  

To Dr. Harrah on March 2, 2010, *M stated that right upper extremity pain and 
numbness begin when he was traveling back from Antarctica and hauling a lot of gear.  

To Dr. Watson on May 4, 2010, he described an incident on February 15, 2010, 
when, on his way back to the United States, he climbed into a Delta, a very large 
vehicle. He told Dr. Watson that, as he reached up to get into the vehicle, he pulled with 
his right arm and immediately experienced pain in his neck extending down the upper 
right arm with numbness and tingling extending down into the right hand.  

To Dr. Bozarth on April 18, 2011, *M stated that the pain began on February 15, 
2010 when he fell off a piece of heavy equipment.  

Daniel Harrah, M.D., examined *M on March 2, 2010. He noted a history of 
arthritis in the neck and x-rays that showed osteophytes at C5-6 and C6-7. Dr. Harrah 
stated that *M symptoms were coming from his neck. Physical therapy was 
recommended. On July 15, 2010, Dr. Harrah noted that *M symptoms had not improved 
with physical therapy. Dr. Harrah stated that physical therapy should continue and that 
“the only other option is surgery, which we would both like to hold off on.”  



 

 221 

Robert Watson, Jr., M.D., examined *M on May 4, 2010. Dr. Watson’s impression 
was “right arm paresthesias, undetermined etiology.” He recommended an MRI and 
further testing. On June 7, 2010, Dr. Watson reviewed an MRI and electrodiagnostic 
testing. His assessment was right carpal tunnel syndrome, possible right brachial 
plexopathy, and significant degenerative disc disease, multiple levels, cervical spine. He 
opined that, given the mechanism of injury provided to him, “it is possible that the carpal 
tunnel syndrome in the right wrist and also the possible brachial plexopathy are 
occupational related and should be treated as an occupational injury.” He further opined 
that *M had “significant degeneration at multiple levels of the cervical spine. This is non-
occupational. It does not appear that there are any acute changes related to the cervical 
spine.”  

Gordon R. Bozarth, M.D., examined Claimant on April 18, 2011. His assessment 
was C5-6, C6-7, and C7-T1 severe degenerative disk disease, severe right upper 
extremity C7 and C8 motor and sensory radiculopathy, and severe motor wasting, right 
hand. Dr. Bozarth opined that *M “sustained an injury approximately one year ago while 
on the job. Since that time he has developed severe C7 and C8 radiculopathy with 
motor wasting in his hand… I believe that MRI findings shows severe foraminal stenosis 
at the C5-6, C6-7, and C7-T1 level. I believe that at this point *M will require surgical 
intervention to correct these problems.” He recommended a “C5-6, C6-7, and C7-T1 
anterior cervical diskectomy and fusion with iliac rest bone grafting”. Dr. Bozarth stated 
that he would contact the workmen’s compensation carrier to inform it of the severe 
condition of the right upper extremity. *M followed up with Dr. Bozarth on July 18, 2011 
and surgery was scheduled.  

*M underwent surgery on July 26, 2011. He died shortly after the surgery due to 
soft tissue hemorrhage of the neck.  

Hugh Macaulay, III, M.D., reviewed the medical records and prepared a report on 
February 22, 2012. Dr. Macaulay stated:  

There is little question that *M had significant degenerative cervical spine disease 
at the time of his accident on 2/15/10.  

There is little question that he was asymptomatic with his cervical spine condition 
until 2/15/10.  

Subsequent to the event of 2/15/10, *M had continual pain eventually resulting in 
the need for an ACDF and autologous grant to alleviate his condition.  

The need for surgery arose from his industrial accident.  
The surgery was needed to bring *M to Maximal Medical Improvement.  
The opinions of Dr. Bozarth and Dr. Macaulay are credible and persuasive. It is 

found that *M aggravated his preexisting condition as a result of the incident or incidents 
on February 15, 2010, and that the incidents accelerated his need for medical 
treatment. 

*M average weekly wage at the time of the injury was $1,178.16.  
[Child] receives a Social Security death benefit that results in an offset of 

$156.81.  
CONCLUSIONS OF LAW 

Evidence:  
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 *M’ statements to [Mother] as to the pain that he was experiencing at the 
time he made the statements are admissible as his then existing physical condition. 
Rule 803(3), CRE.  

 *M statements to [Mother] as to what had happened to him in Antarctica or 
on his way home is hearsay and are not admitted. Rule 801, CRE.  

 *M statements to his medical care providers as to what happened when 
he first experienced pain are admissible as statements for the purposes of medical 
diagnosis or treatment. Rule 803(4), C.R.S.  

 *M wrote e-mails to Employer. In those e-mails *M made allegations as to 
how he was injured. Those e-mails are employer records. However, the statements as 
to how he was injured are hearsay and are not admitted.  

 [Mother]’s testimony as to her observations of *M when he left for 
Antarctica and when he returned are not hearsay and are admissible.  

 
Compensability:  
 Injuries are compensable when it is shown by a preponderance of the 

evidence that the accident occurred in the course and scope of employment. Section 8-
41-301(1), C.R.S. Death benefits are payable where the death is proximately caused by 
an industrial injury. Section 8-42-115, C.R.S.; Johnson v. Industrial Commission, 366 
P.2d 865 (Colo. 1961). This standard requires the claimant to prove a direct causal 
relationship between the industrial injury and the death. See Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986). An injury is compensable if employment 
activities aggravate, accelerate, or combine with a pre-existing condition to produce a 
need for medical treatment. H and H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. 
App. 1990). 

 
 *M gave several versions of the incident on February 15, 2010, that 

resulted in pain in his neck and upper right extremity. It has been established by a 
preponderance of the evidence that *M first experienced the pain when he lifted himself 
into a Delta, and he later experienced the pain when carrying his gear as he returned 
from Antarctica. The accident occurred in the course and scope of his employment, and 
is compensable.  

 
 The opinions of Dr. Macaulay are credible and persuasive. The accident 

aggravated, accelerated, or combined with *M’ pre-existing condition to result in the 
need for medical treatment. It is found and concluded that *M surgery and resulting 
death were the result of the compensable injury. The death was proximately caused by 
the compensable injury.  

 
Dependants: 
 
 The dependents of a deceased are entitled to death benefits of two-thirds 

of the deceased employee’s average weekly wage. Section 8-42-114, C.R.S. Benefits 
are reduced by 50% of benefits payable for federal old age, survivors and disability 
insurance. Section 8-42-114, C.R.S.  
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 A minor child of the deceased is presumed to be a dependent. Section 8-
41-501(1)(b), C.R.S. The minor child is entitled to benefits until he reaches the age of 
eighteen or, if he is a full time student at an accredited school, until the age of twenty-
one. Section 8-41-501(1)(b), C.R.S.  

 
 The widow of the deceased is also presumed to be a dependent. Section 

8-41-501(1)(a), C.R.S. [Mother] and *M had not entered into a ceremonial marriage at 
the time of *M’ death. They resided in Alaska, and under Alaska law, cannot be 
considered married unless the marriage was ceremonial. It is therefore found and 
concluded that [Mother] is not the widow of *M. [Mother] argues that *M had a moral 
obligation to support her. That argument is rejected. A moral obligation does not make 
one a dependent. [Mother] is not entitled to any part of the benefits payable on account 
of the death of *M.  

 
 It has been established by a preponderance of the evidence that [Child] 

was the sole dependent of *M at the time of his death.  
 
Death Benefits: 
 
Death benefits are payable to [Child]. Death benefits are payable at the rate of 

$784.65. Benefits are payable commencing on July 27, 2011. Insurer is liable for 
interest at the rate of eight percent per annum on any benefits not paid when due.  

 
 The death benefits payable to [Child] shall be paid to his mother, [Mother], 

for his benefit. This matter shall remain open for future modification as to the payment of 
such benefits (Section 8-42-112, C.R.S.) and the termination of the death benefits 
(Section 8-41-501(1)(c), C.R.S.).  

 
Other Benefits: 
 
 Insurer is liable for reasonable funeral and burial expenses not to exceed 

$7,000.00 and for the medical, surgical, and hospital expenses of the deceased. 
Sections 8-42-123 and 8-42-101, C.R.S. These benefits were not issues at this hearing, 
and are reserved.  

ORDER 
 It is therefore ordered that Insurer shall pay death benefits to [Mother] for 

the benefit of [Child] *M at the rate of $784.65 commencing July 27, 2011. Insurer shall 
pay interest at the rate of eight percent per annum on any benefit not paid when due.  

 
 Issues not determined by this order are reserved.  
 
DATED: April 18, 2012 
 
Bruce C. Friend, ALJ 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-816-884-01 

 
ISSUE 

  
 The sole issue to be determined by this decision concerns whether a conversion 

from the admitted 15% left upper extremity (LUE) first-tiered rating of the Division 
Independent medical Examiner (DIME), George A. Leimbach, M.D. , is appropriate.  If 
the Claimant accepts the four corners of Dr. Leimbach’s opinion, the burden of proof for 
a conversion is by a preponderance of the evidence. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
 1. The Claimant suffered an admitted injury on January 15, 2010, to 

her left shoulder.  The Claimant underwent surgery with Dr. Stull on April 2, 2010.  The 
MRI performed on June 24, 2010, noted tears in the posterior superior glenoid labrum, 
single intensity in the infraspinatus fibers and interstitial tearing of the subscapularis. 

 
 2. The Claimant underwent surgery with Phillip A. Stull, M.D., on 

August 2, 2010, on the various structures of the Claimant’s glenohumeral joint.  Each of 
the structures was above the glenohumeral joint. 

 
 3. The Claimant was eventually placed at maximum medical 

improvement (MMI) on December 10, 2011.  On that date she was 47 years of age 
(d.o.b. April 19, 1963). 

 
 4. On December 14, 2011, the Respondent filed an Amended Final 

Admission of Liability (FAL), admitting for an average weekly wage (AWW) of 
$1,052.94, temporary total disability (TTD) benefits of $701.96 per week, and a 
scheduled rating of 15% LUE, pursuant to the DIME’S first-tiered, scheduled rating. 

 
 5. Thereafter, the Claimant sought a DIME.  The Division of Workers’ 

Compensation (DOWC)  appointed Dr. Leimbach to complete the DIME.   
 
 6. On July 15, 2011, DIME Dr. Leimbach issued a report concerning 

the Claimant’s permanent medical impairment and stated: 
 
Based on the patient’s clinical symptomatology, her injury does extend above 

the glenohumeral joint into the torso area (emphasis supplied) and thus would be 
consistent with involvement of the torso as well as glenohumeral joint proper.   

 



 

 225 

 7. DIME Dr. Leimbach issued an addendum to his July report on 
December 2, 2011. He did not disavow his earlier opinion that the Claimant suffered an 
injury to her torso. 

 8. DIME Dr. Leimbach was of the opinion that the Claimant suffered a 
9% whole person impairment to structures not on the schedule of impairments found at 
§ 8-42-107(2), C.R.S.  

 9. The Claimant credibly testified that she suffers pain in her 
trapezius, as well as her scapular area.  This impacts her ability to sleep, lift objects 
above her head and use her left shoulder to carry objects. She also is restricted from 
lifting objects above her head. 

 10. Ronald J. Swarsen, M.D., testified as a witness for the Claimant.  
His opinion was that the Claimant has suffered an injury to structures above the 
glenohumeral joint. Her injury is not to the arm but to structures beyond the arm.  Dr. 
Swarsen agreed with the opinion of DIME Dr. Leimbach that the Claimant’s injury had 
impacted the torso and was consistent with involvement of her torso. 

 
Ultimate Findings 
  
 11. The Claimant has proven, by preponderant evidence that she 

suffers injury to structures other than her left arm and LUE; and that functions requiring 
the use of structures above her arm are limited.  Indeed, the DIME doctor expressed the 
opinion that the injuries the Claimant sustained were to her torso.  Thus, degree of 
permanent partial impairment (PPD) should be assessed as a whole person and the 
DIME’s second-tiered 9% whole person rating is more appropriate, according to the 
DIME himself.  This amounts to a preponderance of the evidence. 

12. The Claimant has functional loss to both her torso and her shoulder, and 
the use of these body parts is impaired.  Her impairment inhibits the Claimant’s ability to 
reach overhead, sleep on his right side, and to carry objects on her shoulder.  The situs 
of both the Claimant’s injury and her functional impairment is not limited to “the arm at 
the shoulder”.  Thus, the Claimant’s impairment is not on the schedule of injuries.  The 
Claimant has sustained  an impairment of 9% whole person for her injury.  Permanent 
partial disability should be calculated under § 8-42-107(8) (d), C.R.S., based upon a 9% 
whole person rating.  

  
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 

Conclusions of Law: 
 
a. A claimant is limited to a scheduled disability award only if she suffers an 

“injury or injuries” described in § 8-42-107 (2), C.R.S.  Strauch v. PSL Swedish 
Healthcare System, 917 P.2d 366 (Colo. App. 1996); Martinez v. Albertsons, W.C. No. 
4-692-947 [Indus. Claim Appeals office ((ICAO), June 30, 2008]. Where a claimant 
suffers an injury not enumerated in § 8-42-107 (2), C.R.S., the claimant is entitled to 
whole person impairment benefits under § 8-42-107 (8), C.R.S.  As found,  the 
Claimant’s injuries transcended the glenohumeral joint and went into her torso.  The 
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torso is not enumerated in the Schedule of Impairments.  Therefore, the Claimant must 
be rated on a whole person basis. 

 
b.  In the context of § 8-42-107(1), C.R.S.,  the term “injury” refers to the 

manifestation in a part, or parts, of the body which have been injured or are functionally 
impaired/disabled as a result of the industrial accident.  Strauch v. PSL Swedish 
Healthcare System, supra; Martinez v. Albertsons, supra.  The determination of the 
situs of injury and of functional impairment is one of fact.   That determination is 
separate and distinct from the Claimant’s medical impairment rating.  The fact that the 
AMA Guides to the Evaluation of permanent Impairment, 3rd Ed., Rev., may not provide 
a precise method for rating a particular condition, e.g., the torso, as a whole person, this 
is not dispositive of whether a claimant suffered a compensable functional impairment 
not enumerated on the schedule of disabilities.  As found, the Claimant suffered a 
functional impairment not enumerated in the schedule, to wit, in the torso. 

 
c. Further, the DIME’s opinion is entitled to special weight concerning the 

extent of a whole person impairment, but  the ALJ may find injury or functional 
impairment not listed on the scheduled of disabilities by preponderant evidence as long 
as it is based on the four corners of the DIME’s report and does not in any way 
overcome the DIME’s opinions.  See Cordova v. Industrial Claims Appeals Office, 55 
P.3d 186 (Colo. App. 2002).  As found, the DIME himself indicated that his second-
tiered whole person rating was more appropriate than the scheduled rating. 

 
 d. Discomfort which interferes with a claimant’s ability to use a portion 

of the body may be considered “impairment.”  Mader v, Popejoy Construction Co., Inc. 
W.C. No. 4-198-489 (ICAO, August 9, 1996). aff’d,  Popejoy Construction Co., Inc. 
(Colo. App. No. 96CA1508, February 13, 1997) (not selected for publication) [Claimant 
sustained functional impairment of the whole person where back pain impaired use of 
arm].  As found, the Claimant has functional loss to both her torso and her shoulder, 
and the use of these is impaired.  Her impairment inhibits the Claimant’s ability to reach 
overhead, sleep on his right side, and to carry objects on his shoulder.  The situs of both 
the Claimant’s injury and her functional impairment is not limited to “the arm at the 
shoulder”.  Thus, the Claimant’s impairment is not on the schedule of injuries.   As 
found, the Claimant has sustained  an impairment of 9% whole person for her injury.  
Permanent partial disability should be calculated under § 8-42-107(8) (d), C.R.S., based 
upon a 9% whole person rating.  

 
Burden of Proof 
 
e. The injured worker has the burden of proof, by a preponderance of the 

evidence, of establishing entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  
See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim 
Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 
P.3d  29 (Colo. App. 2000).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, than 
not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 
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273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 
F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a contested fact 
is more probable than its nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 
P.2d 1116 (Colo. 1984).  As found, the Claimant has established that the whole person 
rating of 9%, given by the DIME, is the most appropriate rating in this case. 

  
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent shall pay the Claimant  impairment benefits, 

based on her temporary total disability benefit rate of $701.96 per week times the age 
multiplier of 1.26 x 400 x 9% for a total of $31,840.91, payable from the date of MMI, 
January 10, 2011, at the rate of $443.55 per week.  

 B. The Respondent shall be given credit for the scheduled impairment 
benefits previously paid.   

 C. The Respondent shall pay the Claimant statutory interest at the rate 
of eight percent (8%) per annum on all amounts of indemnity benefits due and  not paid 
when due. 

 
 
 DATED this______day of April 2012. 
 
 
 
____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-835-354-02 

 
STIPULATIONS 

 Subsequent to hearing, the parties resolved all the outstanding penalty 
issues which were tried at the hearing, as reflected in the Stipulation of the Parties 
entered into on February 6, 2012.  An Order approving the Stipulation of the Parties was 
entered on February 7, 2012. 

 
ISSUE 

 
 By the terms of the Stipulation of the Parties, the sole issue submitted to 

the ALJ at this time is the calculation and verification of mileage for reimbursement of 
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expenses going forward, but not to apply to prior reimbursement submissions and 
payments.   

 
FINDINGS OF FACT 

 
1. The Claimant sustained an admitted work related injury on November 2, 

2004 when she fell on her outstretched right hand.  This led to a chronic condition of 
sympathetically mediated pain syndrome.   

 
2. Claimant was placed at maximum medical improvement on September 23, 

2009.  However, she receives extensive maintenance medical treatment pursuant to 
Full Findings of Fact, Conclusions of Law and Order Upon Remand entered by 
Administrative Law Judge Edwin L. Felter, Jr., on February 18, 2011.  Maintenance 
medical treatment includes: physical therapy twice per week, in addition to self-directed 
pool therapy; up to ten occupational therapy visits per year; acupuncture twice per 
week, and psychotherapy once per month, as well as prescription medication.   

 
3. In order to receive the medical treatment and obtain her prescription 

medication, the Claimant has significant transportation costs.  The Claimant lives in ___, 
Colorado.  Most of her medical providers are in the metropolitan Denver area.  She 
submits periodic mileage statements to Respondents for reimbursement.  The Claimant 
testified that her mileage reimbursement statements were not timely paid or they were 
adjusted and not fully paid.  The Claimant further testified that she keeps track of her 
mileage based on actual miles and she records the mileage herself.  With assistance 
from her mother, she prepares detailed mileage logs.   

 
4. J. Wolfe, the adjuster in this matter for the Respondents, testified credibly 

to the difficulty in verifying and reimbursing the Claimant’s mileage requests.  First, she 
testified the mileage requests are usually combined together for long periods of time.   
Wolfe’s credible testimony is supported by reference to Claimant’s Exhibit 36 and 44 
and Respondents’ Exhibits B, C and E, and is found as fact. 

 
5. In addition to combining together long periods of time, the Claimant 

submits her mileage for each day with one grand total for a trip rather than separating 
out each leg.  The Claimant’s mileage requests contain multiple providers included in 
any one day without showing the mileage between the various providers.  The mileage 
submissions are also variable and this adds to the difficulty in attempts to verify the 
mileage reimbursement requested.   See Claimant’s Exhibit 36 and 44.  Also see 
Respondents’ Exhibits B, C and E.   

 
6. According to the credible testimony of Wolfe, the mileage submissions 

provided by the Claimant for a particular series of destinations do not always 
correspond to mileage amounts obtained for the same series of destinations when using 
an online map/direction program or application for verification.  Wolfe testified credibly 
on this issue using examples where she would run the destinations listed by the 
Claimant through an online map/directions website and Wolfe would obtain substantially 



 

 229 

different mileage numbers than the mileage listed by the Claimant in her reimbursement 
request.   

 
7. Wolfe further testified that she noted sometimes there are duplicate 

charges and sometimes there are no matches to actual physician appointments for 
which payment has been made (in comparison to appointments listed on the mileage 
reimbursement requests), which is indicative of errors in the mileage statements.  
Respondents have similar concerns with respect to potential errors related to the self-
directed pool therapy visits.  However, although the Claimant’s medical appointments 
can be verified by Respondents through the receipt of billing from the medical providers, 
Respondents do not receive billing statements for individual self-directed pool therapy 
visits in order to determine if they occur with the frequency listed by the Claimant in her 
mileage reimbursement statements.  Up to this point, the Claimant has not provided 
independent verification of her attendance at individual self-directed pool therapy visits.  
So there is presently no practical way for Respondents to conduct the same sort of 
verification for the individual self-directed pool therapy that are listed on the mileage 
reimbursement requests.   

 
8. Additionally, the Claimant’s mileage statements at times show that the 

Claimant attends appointments and picks up prescriptions by driving many miles out of 
her way rather than following a more linear path between destinations which would 
avoid an unnecessary accumulation of mileage.     

 
CONCLUSIONS OF LAW 

Generally 
 
The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-

40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1). The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  
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The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
Medical Benefits – Reasonably Necessary and Causally Related 
 
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  Although 
Respondents are liable for medical treatment that is reasonably necessary to cure and 
relieve the effects of the industrial injury, Respondents may, nevertheless, challenge the 
reasonableness and necessity of current or newly requested treatment notwithstanding 
its position regarding previous medical care in a case. See Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002), (upholding employer's refusal to pay 
for third arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a medical benefit is reasonable and necessary is one of fact for 
determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart 
Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant 
bears the burden of proof to establish the right to specific medical benefits. City of 
Boulder v. Streeb, 706 P2d 786 (Colo. 1985);HLJ Management Group, Inc. v. Kim, 804 
P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

  
C.R.S. §8-42-101(1)(a) provides that “[e]very employer, regardless of said 

employer's method of insurance, shall furnish such medical, surgical, dental, nursing, 
and hospital treatment, medical, hospital, and surgical supplies, crutches, and 
apparatus as may reasonably be needed at the time of the injury or occupational 
disease and thereafter during the disability to cure and relieve the employee from the 
effects of the injury.”  Based upon this statute employers have been required to provide 
services which are either medically necessary for the treatment of a claimant's injuries 
or incidental to obtaining treatment.  Mileage reimbursement has been found to be 
incidental to obtaining medical treatment. Sigman Meat Co. v. Industrial Claim Appeals 
Office, 761 P.2d 265 (Colo. App. 1988).  WCRP 18-6(E) provides that an injured worker 
is to be reimbursed for “reasonable and necessary expenses for travel to and from 
medical appointments and reasonable mileage to obtain prescribed medications.”   
  

However, because, in this case, there is some reasonable evidence calling into 
question the validity and/or the reasonableness of Claimant’s mileage data on her 
reimbursement statements, a method for verification of the requests is required.  Online 
map and direction applications and programs provide mileage calculations that are free 
and accessible to all parties.  Yet, because these programs can also provide differing 
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estimates, the parties must use the same program or application for consistency in the 
verification process.  Google Maps online directions/mileage calculation website 
provides total trip mileage as well as providing mileage for individual legs of a trip 
between multiple destinations.  
  

In addition, where possible, and when the scheduling of successive 
appointments permits, it is reasonable to require the Claimant to make an effort to 
schedule appointments and the pick-up of prescription medications in a manner that 
results in a travel route that minimizes the amount of miles travelled and avoids 
excessive detours and/or travel duplication.    
 
 Finally, where not otherwise available to the Respondents, it is reasonable to 
require the Claimant to provide verification of medical treatment appointments for the 
purpose of overall verification of the reasonableness and necessity of the mileage 
charges for which the Claimant seeks reimbursement.  Specifically, the Claimant must 
establish that a mileage charge incidental to self-directed pool therapy is reasonable by 
providing verification that she visited the pool for the therapy on each of the visits for 
which she seeks mileage reimbursement.   

 
ORDER 

 
It is therefore Ordered that: 
 
1. The Claimant shall use the Google Maps online directions/mileage 

calculation website to calculate her mileage for all future mileage statements submitted 
to the Respondents for reimbursement.  The Respondents shall likewise use the Google 
Maps online directions/mileage calculation website to verify the Claimant’s mileage for 
all mileage statements submitted and may only make adjustments to any mileage 
reimbursement statements submitted by the Claimant if they do not correspond to 
mileage calculation amounts provided by Google Maps.  In the event that Google Maps 
becomes unavailable to any one of the parties, or the parties mutually agree to use a 
different online mileage verification tool, the parties shall agree on a successor online 
mileage verification tool that is available to all parties.   

  
2. The Claimant shall submit future mileage statements for reimbursement to 

the Respondents which include periods of time not to exceed three (3) months per 
statement.  Statements shall be submitted on a periodic basis within a reasonable 
amount of time following the period for which the Claimant seeks reimbursement, not to 
exceed one (1) month following the latest date listed on the mileage reimbursement 
statement.  If unexpected or special circumstances arise, including, but not limited to 
those related to the Claimant’s medical condition, which impede the Claimant’s ability to 
provide mileage reimbursement statements to the Respondents in accordance with this 
schedule, the Claimant shall notify the Respondents in writing and Respondents shall 
permit a reasonable extension of these deadlines as requested by the Claimant under 
the circumstances.   
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 3. The Claimant shall make an effort to schedule appointments and the pick-
up of prescription medications in a manner that results in a travel route that minimizes 
the amount of miles travelled and avoids excessive detours and/or travel duplication.   
 
 4. For each pool therapy visit, the Claimant shall obtain a receipt, or maintain 
a log with signature verification by an employee at the pool where the Claimant obtains 
her pool therapy, or obtain some other method of written verification of attendance at 
her pool therapy sessions, which she shall submit to the Respondents along with the 
corresponding mileage reimbursement statement.   

 
 5. Any and all issues not determined herein are reserved for future decision. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED: April 18, 2012 
 
Kimberly  A. Allegretti 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-853-561 

 
ISSUE 

 
Whether Respondents have produced clear and convincing evidence to 

overcome the Division Independent Medical Examination (DIME) opinion of Anjmun 
Sharma, M.D. that Claimant has not reached Maximum Medical Improvement (MMI) 
and sustained a 34% whole person impairment rating. 

 
FINDINGS OF FACT 

 
1. Claimant worked for Employer as a bus driver.  On January 9, 2011 

Claimant was driving a parking shuttle that transports passengers from the airport 
terminal to surrounding parking lots.  While snow was falling, the bus slid into a ditch 
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and landed upside down.  Claimant was wearing a seatbelt but passengers landed on 
top of him.  He did not strike his head or experience immediate pain.  Claimant initially 
obtained emergency medical treatment at Denver Health Medical Center.  

 
2. Employer subsequently directed Claimant to Authorized Treating 

Physician (ATP) John Raschbacher, M.D. for medical treatment.  Claimant initially 
reported knee, back and rib pain.  Dr. Raschbacher diagnosed him with a left rib 
contusion, left hip contusion, left knee contusion and lumbar strain.  Claimant 
subsequently received conservative treatment for his condition. 

 
3. On February 3, 2011 Claimant visited Rafer Leach, M.D. for medical 

treatment related to a non-industrial motor vehicle accident that had occurred on May 
10, 2010.  Dr. Leach noted that Claimant “presents with a chief complaint of constant 
back pain in the lower back since May 10, 2010.”  The pain increased with both flexion 
and extension. 

 
4. On May 20, 2011 Claimant visited Dr. Raschbacher for an examination.  

Dr. Raschbacher commented that Claimant’s “lumbar spine MRI was essentially 
unremarkable.”  He also explained that Claimant had “fairly good range of motion” of the 
lumbar spine.  Moreover, Dr. Raschbacher remarked that Claimant’s “knee x-rays 
showed only some mild chondromalacia but no acute injury, surgical problem or 
abnormality.”  Claimant’s left knee did not reveal any masses, crepitation or edema.  He 
thus determined that Claimant had reached MMI with no permanent impairment or work 
restrictions. 
 
 5. Claimant subsequently sought a DIME.  On September 29, 2011 he 
underwent a DIME with Anjmun Sharma, M.D.  Dr. Sharma determined that Claimant 
had suffered compensable injuries to his thoracic spine, lumbar spine and left knee.  He 
concluded that Claimant had not reached MMI.  Dr. Sharma recounted the following 
range of motion measurements: (1) thoracic spine: flexion 10 degrees, extension 5 
degrees, left lateral rotation 10 degrees and right lateral rotation 10 degrees; (2) lumbar 
spine: flexion 25 degrees, extension 12 degrees, lateral flexion 13 degrees and right 
lateral flexion 10 degrees; (3) left knee: flexion 115 degrees and extension 0 degrees.  
Dr. Sharma also concluded that Claimant had suffered specific disorders of the thoracic 
spine, lumbar spine and left knee pursuant to Table 53 of the AMA Guides.  Combining 
Claimant’s specific disorders and range of motion deficits yielded a total 34% whole 
person impairment rating.  Dr. Sharma recommended electrodiagnostic testing and 
injections as additional medical treatment.  He also referred Claimant to an orthopedic 
surgeon and a neurosurgeon for additional evaluations. 

 
 6. On December 30, 2011 Claimant underwent an independent medical 
examination with Carlos Cebrian, M.D.  After reviewing Claimant’s medical records and 
performing a physical examination, Dr. Cebrian concluded that Claimant does not 
require any additional medical treatment for his January 9, 2011 industrial injuries.  He 
determined that Claimant reached MMI on May 20, 2011 with 0% permanent 
impairment.  Dr. Cebrian remarked that additional medical treatment would not improve 
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Claimant’s function.  He explained that Claimant’s underlying chronic lumbar spine 
condition did not change as a result of his industrial injuries.  He specifically commented 
that Claimant’s ongoing complaints of lumbar spine pain were not objectively verified 
because Claimant’s lumbar spine MRI did not reveal any pathology.  Moreover, 
Claimant’s left knee symptoms did not correlate with his left knee MRI findings. 
 
 7. Dr. Cebrian addressed Dr. Sharma’s DIME findings.  He remarked that 
there is no documentation in Dr. Sharma’s report that he performed a physical 
examination.  Dr. Cebrian specifically remarked: 

[t]he only documentation that may be suggestive of physical examination by Dr. 
Sharma was the range of motion measurements that he used in completing his 
impairment rating.  That is inadequate in assessing the patient.  It is not possible for a 
medical provider to make accurate determinations regarding diagnosis, MMI and 
treatment recommendations without a physical examination, especially with a patient 
whose subjective complaints are out of proportion to objective findings. 
 
 8. Dr. Cebrian also stated that Dr. Sharma failed to properly perform range of 
motion measurements.  He commented that “Dr. Sharma made a critical error in 
performing his impairment rating in that he only performed one range of motion 
measurement for every category for the thoracic and lumbar spine.  For purposes of 
impairment rating of the lumbar and thoracic spine, at least 3 range of motion 
measurements are required for each movement measured.  This is to make sure that 
the measurements are consistent and valid.” 
 
 9. On March 12, 2012 Respondents conducted the evidentiary deposition of 
Dr. Cebrian.  He explained that the AMA Guides to the Evaluation of Permanent 
Impairment (3rd Edition revised) (AMA Guides) require a DIME physician to conduct a 
physical examination of a claimant.  However, he reiterated that there was no 
documentation in Dr. Sharma’s report that a physical examination of Claimant had been 
performed.  Dr. Cebrian also commented that the AMA Guides and Level II training 
require a DIME physician to perform three sets of range of motion measurements in 
order to ensure consistency and validity.  However, Dr. Sharma’s report reflects that he 
only performed a single range of motion measurement for each body part to which he 
assigned an impairment rating.  Finally, Dr. Cebrian explained that it is important for a 
DIME physician to have a complete copy of a claimant’s medical records when 
performing a DIME.  However, Dr. Sharma lacked information about an MRI of 
Claimant’s lumbar spine just five days prior to his industrial injury that revealed “disc 
bulging at L5-S1.” 

 
 10. Dr. Cebrian specifically testified that Claimant did not suffer a ratable 
impairment pursuant to Table 53 of the AMA Guides on January 9, 2011.  Although 
Claimant complained of pain for 10 months after his industrial accident, Dr. Cebrian 
specifically explained: 

just the fact that [Claimant] has pain doesn’t mean he has an impairment rating.  
The application of medical impairment requires that the disorder being rated is 
identified, which means diagnosed, accurately treated, that it is reproducible, 
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measurable and also something that would be permanent.  And that doesn’t apply to 
[Claimant]….   

Dr. Cebrian specifically commented that Claimant did not suffer a ratable 
impairment to his knee because Claimant’s pain complaints were not consistent with 
objective findings or his knee pathology.  Moreover, Claimant did not suffer ratable 
impairments to his back because, as Dr. Leach noted, he had reported constant lower 
back pain since his non-industrial motor vehicle accident on May 10, 2010.  Dr. Cebrian 
thus disagreed with Dr. Sharma’s 34% whole person impairment rating and determined 
that Claimant had not sustained any impairment as a result of his January 9, 2011 
industrial incident. 
 
 11. Dr. Cebrian concluded that Claimant had reached MMI and did not 
warrant any additional treatment.  He specifically agreed with Dr. Raschbacher that 
Claimant reached MMI on May 20, 2011.  Dr. Cebrian summarized that Claimant does 
not require additional medical treatment in the form of electrodiagnostic testing of his 
lower extremities, a thoracic spine MRI or injections. 
 
 12. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr. Sharma.  Respondents have demonstrated that Dr. Sharma 
erroneously assigned Claimant a 34% whole person impairment rating and determined 
that he had not reached MMI.  Initially, Dr. Sharma assigned Claimant a 34% whole 
person impairment rating that consisted of specific disorders and range of motion 
deficits.  He also determined that Claimant had not reached MMI and warranted 
additional medical treatment in the form of electrodiagnostic testing and injections.  
However, ATP Dr. Raschbacher determined that Claimant had reached MMI on May 20, 
2011 with no impairment or work restrictions.  Dr. Raschbacher specifically remarked 
that Claimant’s lumbar spine MRI was unremarkable and that Claimant had “fairly good 
range of motion.”  Moreover, Claimant’s knee x-rays revealed “only some mild 
chondromalacia but no acute injury, surgical problem or abnormality.” 

 
13.   Dr. Cebrian explained that Dr. Sharma failed to conduct a physical 

examination in violation of the AMA Guides, did not properly diagnose Claimant’s 
conditions, relied on inaccurate information about Claimant’s medical history, failed to 
conduct three range of motion measurements for each area of impairment as mandated 
by the AMA Guides and relied on Claimant’s subjective complaints without any 
corresponding objective evidence.  Dr. Cebrian’s persuasive testimony reflects that Dr. 
Sharma improperly applied the AMA Guides.  Dr. Cebrian also explained that Claimant 
does not require additional medical treatment in the form of electrodiagnostic testing of 
his lower extremities, a thoracic spine MRI or injections.  Dr. Cebrian thus concluded 
that Claimant reached MMI on May 20, 2011 without impairment.  Respondents have 
therefore produced unmistakable evidence that Dr. Sharma’s DIME opinion was 
incorrect. 

 
CONCLUSIONS OF LAW 
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1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

 
2. The Judge’s factual findings concern only evidence that is dispositive of 

the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

 
3. When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 
 
 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

 
5. A DIME physician's findings of MMI, causation, and impairment are 

binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 
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6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
accorded the DIME physician’s findings.  Id.  Whether the DIME physician properly 
applied the AMA Guides to determine an impairment rating is generally a question of 
fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 
7. As found, Respondents have produced clear and convincing evidence to 

overcome the DIME opinion of Dr. Sharma.  Respondents have demonstrated that Dr. 
Sharma erroneously assigned Claimant a 34% whole person impairment rating and 
determined that he had not reached MMI.  Initially, Dr. Sharma assigned Claimant a 
34% whole person impairment rating that consisted of specific disorders and range of 
motion deficits.  He also determined that Claimant had not reached MMI and warranted 
additional medical treatment in the form of electrodiagnostic testing and injections.  
However, ATP Dr. Raschbacher determined that Claimant had reached MMI on May 20, 
2011 with no impairment or work restrictions.  Dr. Raschbacher specifically remarked 
that Claimant’s lumbar spine MRI was unremarkable and that Claimant had “fairly good 
range of motion.”  Moreover, Claimant’s knee x-rays revealed “only some mild 
chondromalacia but no acute injury, surgical problem or abnormality.” 

 
 8. As found, Dr. Cebrian explained that Dr. Sharma failed to conduct a 
physical examination in violation of the AMA Guides, did not properly diagnose 
Claimant’s conditions, relied on inaccurate information about Claimant’s medical history, 
failed to conduct three range of motion measurements for each area of impairment as 
mandated by the AMA Guides and relied on Claimant’s subjective complaints without 
any corresponding objective evidence.  Dr. Cebrian’s persuasive testimony reflects that 
Dr. Sharma improperly applied the AMA Guides.  Dr. Cebrian also explained that 
Claimant does not require additional medical treatment in the form of electrodiagnostic 
testing of his lower extremities, a thoracic spine MRI or injections.  Dr. Cebrian thus 
concluded that Claimant reached MMI on May 20, 2011 without impairment.  
Respondents have therefore produced unmistakable evidence that Dr. Sharma’s DIME 
opinion was incorrect. 

 
ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
1. Respondents have produced clear and convincing evidence to overcome 

the DIME opinion of Dr. Sharma that Claimant had not reached MMI and sustained a 
34% whole person impairment rating.  Instead, Claimant reached MMI on May 20, 2011 
and suffered a 0% permanent impairment rating.  
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2. Any issues not resolved in this Order are reserved for future 
determination. 

 
If you are a party dissatisfied with the Judge’s order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED: April 18, 2012. 
Peter J. Cannici 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-828-858-01 

 
ISSUES 

Did respondents prove by a preponderance of the evidence that claimant’s injury 
resulted from a preexisting neurocardiogenic syncope condition he brought to the 
workplace? 

Did respondents prove by a preponderance of the evidence that there was no 
special hazard of employment at claimant’s workplace that increased the risk or extent 
of his injury? 

Did respondents prove by a preponderance of the evidence that insurer should 
be allowed to withdraw its admission that claimant’s injury is compensable?   

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates a dairy business where claimant worked the graveyard shift. 
In June of 2010, claimant’s job involved leading cows into the milk barn from the corral 
pens outside the barn. After leading a cow into the milk barn on June 16, 2010, claimant 
was walking back through the hallway of the barn toward the corral. Claimant fell 
backward and struck the back of his head. Claimant’s injury thus occurred within the 
course of his work for employer on June 16, 2010. 

Claimant reported his injury to *KK, who recorded the following mechanism of 
injury: 



 

 239 

Apparently, [claimant] was walking through the commodity area which is 
concrete. He slipped and feel (sic) back hitting his head. He stood up and fell forward 
hitting his head again and cut his forehead. 

Claimant’s fall was unwitnessed. Mr. *KK filed an Employer’s First Report of 
Injury (E-1) with insurer. 

Claimant’s wife transported him to an emergency room facility (ER) where a 
provider obtained from claimant the following history of his mechanism of injury: 

[Claimant] reports slip and fall at the dairy where he works. He hit the occipital 
area and had [loss of consciousness] witnessed. [Claimant] awoke, stood up and fell 
forward striking his face. He was driven home, and his wife brought him for eval. 

 Another provider, who sutured lacerations on claimant’s forehead, wrote: 
I performed a past, social, and family history and agree with the nursing 

documentation without changes. 
While at the ER, claimant underwent a CT scan of his head, which the radiologist 

interpreted as negative, without evidence of intracranial bleed, acute ischemic stroke, or 
other acute changes. The ER physician discharged claimant with instructions to follow 
up with his primary care provider. 

Insurer filed a General Admission of Liability (GAL) on August 3, 2010, admitting 
liability for medical and compensation benefits.  On September 28, 2011, insurer filed 
the instant application for hearing seeking to withdraw its admissions of liability. 

Employer referred claimant to Deepak Honaganahalli, M.D., who evaluated him 
on June 21, 2010. Claimant reported the following history of mechanism of injury to Dr. 
Honaganahalli: 

[Around 2:30 a.m.] on June 16, 2010 he was walking and slipped on the side 
walk and apparently hit his head on the concrete floor and he passed out for unknown 
time and he got up and came into the office … where his coworkers found him to be 
confused and bleeding in his head …. 

Claimant complained of current symptoms of dizzy spells when he gets up, 
blurring vision aggravated by sitting to standing or standing to sitting positions, and 
throbbing pain in the back of his neck. Dr. Honaganahalli diagnosed hypotension, 
possibly caused by hypertension medication claimant had been taking, neck pain, and 
headaches. Dr. Honaganahalli imposed restrictions from working because of pain and 
dizziness. 

Claimant testified to the following: The floor of the hall of the milk barn is concrete 
with holes filled with dirt. Tractors drive in and out of the milk barn on this floor. Portions 
of the floor are wet from water from silage leaking from a silo. Cows defecate on the 
floor when they are lead through the hall to the milk station. At the time claimant fell, he 
was walking quickly across the slippery portion of the floor. The bottoms of claimant’s 
boots were slippery from walking through cow manure. Claimant slipped, threw his 
hands up and backward, and fell on his back, striking the back of his head. Claimant 
tried to stand up, blacked out, and hit his forehead on the concrete. Claimant cut his 
forehead when it struck the floor. Claimant had slipped and fallen in that area before 
because of the slick floor and cow manure on his boots. Claimant denies any prior 
history of fainting or diagnosis of syncope before his injury on June 16, 2010. 

On cross examination, claimant testified: He did not tell Mr. *KK on the date of 
his injury that he slipped on cow manure. Claimant explained he did not tell Mr. *KK he 



 

 240 

slipped on cow manure because claimant showed him where he fell, implying Mr. *KK 
should have deduced claimant slipped on cow manure. Claimant admitted he does not 
have a specific memory of the condition of the floor at the time he fell. Claimant instead 
believes he slipped based the general condition of the floor. Claimant eventually 
conceded he did not report to Mr. *KK or to any of his physicians that cow manure on 
his boot caused him to slip and fall backward.  

The medical record history shows claimant reported various histories of the 
mechanism of injury to his treating physicians that are inconsistent with his testimony. 
The Judge finds claimant a poor historian concerning his mechanism of injury likely 
because he is uncertain why he fell at work on June 16, 2010.  

Dr. Honaganahalli referred claimant to Orthopedic Surgeon Hugh McPherson, 
M.D., for evaluation of his neck complaints on July 9, 2010. Dr. McPherson diagnosed 
preexisting degenerative disk disease and recommended a magnetic resonance 
imaging (MRI) scan of claimant’s neck. Dr. McPherson initiated physical therapy. Dr. 
McPherson indicated he did not anticipate any need for surgery.  

Dr. Honaganahalli referred claimant to for neurologic workup by Neurologist Jon 
Scott, M.D., on August 9, 2010. On physical examination Dr. Scott found rotary 
nystagmus with end-gaze, consistent with vertigo-type symptoms. Dr. Scott reported 
that the rest of the neurological exam was normal.  Dr. Scott recommended a MRI scan 
of claimant’s brain and an MR angiogram of his neck. 

Dr. Honaganahalli referred claimant to Cardiologist Nampalli Vijay, M.D., for 
evaluation of possible cardiac etiology for ongoing symptoms of dizziness and 
lightheadedness. Dr. Vijay evaluated claimant on September 30, 2010. Claimant 
reported a 30-year, pack a day history of smoking, which he recently quit. Dr. Vijay 
recommended workup for cardiac issues, including a nuclear stress test, an 
echocardiogram (ECG), and a head-up tilt test to rule out any neurocariogenic cause. 

Dr. Vijay evaluated claimant following the nuclear stress test on October 11, 
2010, which was normal. Dr. Vijay evaluated claimant on October 29, 2010, following 
the head-up tilt test. Dr. Vijay noted that the head-up tilt test: 

[W]as markedly positive, with [claimant] losing consciousness at approximately 
12 to 13 minutes into the test with significant bradycardia, severe hypotension, and 
transient loss of consciousness.  [Claimant] was placed back in the recumbent position 
and the symptoms resolved. 

Dr. Vijay explained to claimant the physiologic cause of the positive head-up tilt 
test: 

[Claimant] does have an imbalance between the sympathetic and 
parasympathetic system, resulting in lack of adequate vasoconstriction to maintain 
the blood pressure in the upright position and this may have been one of the 
reasons that he passed out the first time, prior to being seen by me.  

(Emphasis added). Dr. Vijay further explained that all other cardiac testing had 
been negative for any pathology causing lightheadedness or dizziness. Dr. Vijay placed 
claimant on medications for his neurocardiogenic syncope condition and planned 
another tilt-table test to measure the effectiveness of the medications. 

Dr. Scott reevaluated claimant on November 3, 2010, and noted the positive 
head-up tilt test. Dr. Scott reviewed the details of the mechanism of injury with claimant: 
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I reviewed the details of [claimant’s] fall. Initially he told me he had slipped and 
fell, but when I go back into detail about the fall, he is not entirely convinced that 
he tripped on anything. Does not know what he fell on.  Next thing he remembers, 
he was falling back. I am not aware that he has ever had any syncope, however, with 
his symptoms of dizziness and sweating, it does sound concerning for dysautonomia 
and/or neurocardiogenic cause. 

(Emphasis added). Dr. Scott requested the results of the head-up tilt test for 
further evaluation.  

After a trial of medication, Dr. Vijay referred claimant for subsequent tilt table 
testing on January 5, 2011, which failed to induce the response of bradycardia, severe 
hypotension, or transient loss of consciousness.  Dr. Vijay opined that this was 
diagnostically positive for neurocardiogenic syncope, as the medications were proving 
effective for treatment of the condition. 

Gary Zuehlsdorff, D.O., performed an independent medical examination of 
claimant on February 4, 2011. Dr. Zuehlsdorff noted the purpose of his examination was 
to reassess whether claimant fell and hit his head because of slipping on something at 
work versus experiencing a vasovagal type episode causing him to fall, strike his head, 
and suffer post-concussive syndrome. 

Dr. Zuehlsdorff consulted with both treating specialists, Dr. Scott and Dr. Vijay. 
Dr. Zuehlsdorff indicated that Dr. Vijay opined it medically probable that claimant’s 
underlying neurocardiogenic syncope condition caused him to faint and fall at work, 
hitting his head. According to Dr. Zuehlsdorff, he, Dr. Scott, and Dr. Vijay agreed it 
medically improbable that claimant’s fall at work on June 16, 2010, caused his 
neurocardiogenic syncope condition and that more likely the condition predated 
claimant’s fall. Dr. Zuehlsdorff concluded as follows: Claimant’s neurocardiogenic 
syncope condition more probably caused him to faint and then fall at work, striking his 
head. Claimant likely developed postconcussive sequelae as a result of striking his 
head. 

On March 21, 2011, Dr. Honaganahalli reviewed Dr. Zuehlsdorff’s analysis of the 
medical evidence. Dr. Honaganahalli wrote: 

I also agree with Dr. Gary Zuehlsdorff that the fall that happened on June 16, 
2010 is more than likely a result of neurocardiogenic syncope type mechanism. I also 
agree with him that it is highly unlikely that the neurocardiogenic syncope could be 
the result of his fall.  

(Emphasis added). Dr. Honaganahalli opined that, because the syncopal event 
causing claimant to fall at work was not work related, claimant’s treatment should be 
covered outside of the workers’ compensation system.  Dr. Honaganahalli retired and 
Tony Euser, M.D., began treating claimant on April 5, 2011.  

Dr. Zuehlsdorff explained that claimant’s neurocardiogenic syncope condition is 
idiopathic and likely age-related: 

[W]hat causes this is like many things that happen when we get older, is that … 
we don’t just age on the outside, we age on the inside. 

And that is why people develop arrhthymias, … different neurological conditions 
as we age …. 

**** 
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There’s all kinds of arrhthymias that really are a result of an aging heart and 
basically an aging nervous system within the heart that you would not see when people 
are younger, because the system has not aged yet. 

The Judge credits Dr. Zuehlsdorff’s medical opinion as persuasive and amply 
supported by the medical opinions of Dr. Honaganahalli, Dr. Scott, and Dr. Vijay. 

Respondents showed it more probably true than not that claimant has an age-
related, idiopathic and preexisting neurocardiogenic syncope condition that caused him 
to fall at work on June 16, 2010. This finding is soundly supported by uncontroverted 
medical opinions of Dr. Zuehlsdorff, Dr. Honaganahalli, Dr. Scott, and Dr. Vijay. The 
Judge is unable to credit claimant’s testimony because the Judge found him an 
unreliable historian concerning the mechanism of his fall at work on June 16, 2010. 

Respondents showed it more probably true than not that there was no special 
hazard of employment at claimant’s workplace that increased the risk or extent of his 
injury from his idiopathic fall on June 16, 2010. Claimant fell from a standing position 
onto a concrete floor, which is a ubiquitous condition encountered alike in work and 
non-work conditions.  

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 
Respondents argue they have proven by a preponderance of the evidence that 

claimant’s injury resulted from a preexisting neurocardiogenic syncope condition and 
that there was no special hazard of employment at claimant’s workplace that increased 
the risk or extent of his injury. Respondents contend that insurer should be allowed to 
withdraw its admission that claimant’s injury is compensable. The Judge agrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Insurer shoulders the burden of proving by a 
preponderance of the evidence grounds for allowing it to withdraw its admissions of 
liability on the basis that claimant’s injury is not compensable.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 
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Special rules apply in the event an injury is “precipitated” by some preexisting or 
idiopathic condition a claimant brings to the workplace. Where the precipitating cause of 
an injury is a preexisting condition suffered by the claimant, the resulting injury is not 
compensable unless a “special hazard” of the employment combines with the pre-
existing condition to cause or increase the degree of injury. See National Health 
Laboratories v. Industrial Claim Appeals Office, 844 P.2d 763 (Colo. App. 1992) This 
principle is known as the “special hazard” doctrine. Ramsdell v. Horn, 781 P.2d 150 
Colo. App. 1989). 

To be considered a special hazard of employment, the employment condition 
must not be one that is ubiquitous; it must be a special hazard not generally 
encountered. See Ramsdell v. Horn, supra (high scaffold constituted special 
employment hazard to worker who suffered epileptic seizure and fell from scaffold); 
Gates Rubber Co. v. Industrial Commission, 705 P.2d 6 (Colo. App. 1985) (hard level 
concrete floor is not special hazard because it is a condition found in many non-
employment locations). The rationale for this doctrine is that, unless a special hazard of 
employment increases the risk or extent of injury, an injury due to the claimant’s pre-
existing condition does not bear sufficient causal relationship to the employment to 
“arise out of” the employment. Gates Rubber Co. v. Industrial Commission, supra; 
Gaskins v. Golden Automotive Group, L.L.C., W.C. No. 4-374-591 (ICAO August 6, 
1999) (injury where preexisting condition caused the claimant to stumble on concrete 
stairs not compensable because stairs are ubiquitous condition). 

Here, the Judge found respondents showed it more probably true than not that 
claimant has an age-related, idiopathic and preexisting neurocardiogenic syncope 
condition that caused him to fall at work on June 16, 2010, and that there was no 
special hazard of employment at claimant’s workplace that increased the risk or extent 
of his injury from his idiopathic fall. Respondents thus proved by a preponderance of the 
evidence that claimant’s injury resulted from a preexisting idiopathic condition and that 
there was no special hazard of employment at claimant’s workplace that increased the 
risk or extent of his injury.  

The Judge concludes claimant’s injury from his fall at work on June 16, 2010, is 
not a compensable injury. Insurer’s request to withdraw its admission of liability for 
claimant’s injury should be granted. 

 
ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Insurer’s request to withdraw its admission of liability for claimant’s injury 
is granted. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
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Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  __April 18, 2012__ 
Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-734-158-11 

 
ISSUES 

The issue determined herein is *LL’s claim for attorney fees from claimant.  On 
April 3, 2012, after the hearing, claimant filed a Motion To Submit Additional Outcome 
Determinative Evidence, which was a copy of the March 16, 2012, order of discharge by 
the United States Bankruptcy Court and the Schedule F that specifically listed a debt of 
$24,115,20 in legal fees owed to *LL.  *LL filed no objection to the motion.  On April 17, 
2012, the Judge granted claimant’s motion to submit the additional evidence and also 
inserted a handwritten sentence denying *LL’s claim for attorney fees.  Later on that 
same day, *LL filed his position statement, which appeared to acknowledge that the 
order had already determined that claimant owed no attorney fees to *LL.  *LL argued 
that he had not received a notice of the bankruptcy filing in September 2011.  The 
bankruptcy documents submitted by claimant do not include any September 2011 
documents.  *LL argued that he was not subject to the order of discharge.  On April 18, 
2012, claimant filed a motion for clarification of the procedural status after the April 17 
order.  In order to avoid any further ambiguity, the following order is issued. 

 
FINDINGS OF FACT 

*LL claims that he is entitled to an award of attorney fees from claimant in the 
amount of $16, 250. 

Claimant’s current attorney is holding those funds in his trust account. 
Claimant filed a petition for bankruptcy in the United States Bankruptcy Court for 

the District of Colorado, Case No. 11-38885-EEB.  Claimant’s Schedule F included an 
unsecured claim of $24,115.20 by *LL for legal fees.  This amount exceeds the $16,250 
in attorney fees claimed by *LL at hearing.   

On March 18, 2012, United States Bankruptcy Judge Brown issued an order 
granting claimant a discharge of debtor pursuant to section 727 of Title 11, United 
States Code.   Any claim by *LL for attorney fees owed by claimant was discharged by 
the March 18, 2012 order. 

 
CONCLUSIONS OF LAW 

1. Title 11, Section 727(b), U.S.C., provides that a discharge under section 
727(a) discharges the debtor from all debts that arose before the date of the order for 
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relief.  Subsection (e) provides for a creditor to seek revocation of the discharge of the 
debt.  *LL’s argument that this Judge can determine that claimant’s debt to *LL should 
not have been discharged is rejected as completely mistaken.  The March 18, 2012 
order discharged the debt and resolves the issue before this Judge.  Article VI, United 
States Constitution; see also Lee’s surrender to Grant at Appomattox Courthouse.   

2. In light of the U.S. Bankruptcy Court discharge of any attorney fee debt 
owed by claimant to *LL, it is unnecessary to determine under Colorado law whether 
*LL would be entitled to any award of attorney fees. 

 
ORDER 

 It is therefore ordered that: 
1. *LL’s claim for attorney fees from claimant is denied and dismissed. 
2. If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 19, 2012   /s/ original signed by:_________ 
Martin D. Stuber 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-313-02 

 
ISSUES 

Compensability of an inguinal hernia 
Average Weekly Wage 
Temporary Total Disability Benefits from November 15, 2011 ongoing. 
Medical Benefits. 
 

FINDINGS OF FACT 
Claimant worked as a housekeeper for Employer’s business operation and as an 

auto detailer and maintenance person for Employer 2, Employer’s other business 
operation. These positions require lifting over 15 pounds. 

Claimant began employment on December 30, 2010 after being released from 
prison in November 2010.  
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Claimant experienced right groin pain in January 2011. The Poudre Valley 
Hospital reports do not mention a work connection, although Claimant reported later 
that it occurred at work. The medical records indicate a history of weight lifting in the 
context of the last several weeks, which corresponds to his time in prison. 

The physical exam in January 2011 revealed, “mild right quadrant tenderness at 
the inguinal area. No bulging of inguinal or femoral areas. No rebound guarding, 
peritoneal signs, CVAT or inguinal adenopathy.” The diagnosis was either a hernia or a 
muscle strain.  

Claimant’s symptoms in January 2011 resolved quickly. Claimant continued to 
work his regular positions without difficulty. 

In July 2011, Claimant was treated at the emergency room. There is no mention 
of any ongoing abdominal or groin pain. The physical exam of the abdomen is noted as 
“soft and nontender.”  

On November 14, 2011, Claimant was cleaning in the free weight area of the 
gym for Employer. He lifted and twisted a sixty-five pound bench in order to clean 
underneath it. He felt a pain in his right groin area. .  

Claimant advised his co-worker of his injury on the night of the incident and his 
supervisor the next day.  

On November 17, 2011, Employer directed Claimant to McKee Medical Center. 
The Emergency Room Report noted, “Monday patient was lifting benches, felt a pop in 
his groin. Tuesday very sore, felt bulge when standing.” In contrast to the physical 
examination in January 2011 and July 2011, the physical exam in November 2011 
found, “Stands and large right inguinal hernia appears, readily reducible.” The diagnosis 
was “Otherwise healthy 52 year old male with recent and apparently work related strain 
and new onset of right inguinal hernia. Reducible. Referred to GA, Work Comp, Form 
filled out c/w work related condition. Limit Lifting.”  

Dr. Fall testified that neither the incident in January nor the incident in November 
2011 resulted in the hernia. Dr. Fall testified that Claimant’s diagnosis were “essentially” 
the same in January 2011 and November 2011. However the medical records reflect 
different diagnosis. In January the diagnosis is strain or a hernia. In July 2011 there is 
no mention of abdominal pain. In November of 2011 the diagnosis is of a “new onset” of 
a right inguinal hernia. Claimant’s groin pain in January 2011 essentially resolved as 
shown by his testimony, his, uninterrupted regular work after January 2011, and the 
medical visit in July 2011. Dr. Fall testified that lifting a bench would not lead to a hernia, 
However, the physician at McKee Emergency Room opined that the lifting of the bench 
was sufficient to have either caused or aggravated the hernia. Dr. Fall testified that the 
“only” reason for a referral to a surgical center was for a surgical repair of a hernia. 
However on cross-examination she admitted that another purpose of the referral was to 
make an accurate diagnosis between a strain and a hernia. The opinion of Dr. Fall is not 
persuasive  

On December 1, 2011, Insurer notified Dr. Blomquist that it would not authorize 
any further treatment because the claim was under a denial.  

Claimant has restrictions of no lifting over 15 pounds. His duties with Employer 
required lifting in excess of those restrictions.  

Claimant has not worked since November 15, 2011.  
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From January 1, 2011 to November 14, 2011, Claimant earned $8,282.46 at 
Employer and $5,256.15 at Employer 2. His average wages were $528.85 per week.  

 
CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section8-40-
102(1), C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). 
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer. §8-43-201, C.R.S. A 
Workers' Compensation case is decided on its merits. §8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

When determining credibility, the ALJ should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

For an injury to be compensable under the Act, it must “arise out of” and “occur 
within the course and scope” of employment. Price v. Industrial Claim Appeals Office, 
919 P.2d 207, 210 (Colo. 1996). Proof of causation is a threshold requirement that an 
injured employee must establish by a preponderance of the evidence before any 
compensation is awarded. §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one 
of fact for determination by the ALJ. Faulkner, 12 P.3d at 846. 

A pre-existing condition or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing condition to 
produce a need for medical treatment. Duncan v. Industrial Claim Appeals Office, 107 
P.3d 999, 1001 (Colo. App. 2004). However, when a claimant experiences symptoms 
while at work, it is for the ALJ to determine whether a subsequent need for medical 
treatment was caused by an industrial aggravation of the pre-existing condition or by the 
natural progression of the pre-existing condition. In re Cotts, W.C. No. 4-606-563 (ICAP, 
Aug. 18, 2005). 

Claimant has established by a preponderance of the evidence that he sustained 
a work related injury on November 14, 2011. The evidence shows that the lifting 
incident on November 14, 2011 during his employment for Employer caused the hernia, 
or aggravated his preexisting condition and resulted in the need for medical care. The 
claim is compensable.  
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Insurer is liable for the medical care Claimant receives from authorized providers 
that is reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury. Sections 8-43-404(5) and 8-42-101(1), C.R.S. Liability is limited to 
those amounts set the Division of Workers’ Compensation fee schedule. Section 8-42-
101(3), C.R.S.  

McKee Medical Center and Dr. Blomquist at Loveland Surgical Associates are 
authorized. The care they provided Claimant after November 14, 2011 for his hernia 
was reasonably needed to cure and relieve Claimant from the effects of his 
compensable injury. Insurer is liable for the costs of that care.  

Claimant was temporarily and totally disabled as a result of this compensable 
injury. Section 8-42-105(1), C.R.S. Temporary disability benefits are payable at the rate 
of two-thirds of Claimant’s average weekly wage. Claimant’s average weekly wage was 
$528.85. Section 8-42-102, C.R.S. Temporary total disability benefits are payable at the 
rate of $352.57. Benefits commence on November 15, 2011 and continue until 
terminated pursuant to law. Section 8-42-105(3), C.R.S. Insurer is liable for interest at 
the rate of eight percent per annum on any benefits not paid when due. Section 8-43-
410, C.R.S.  

 
ORDER 

It is therefore ordered that: 
The claim is compensable;  
Insurer is liable for the medical care Claimant received from McKee Medical 

Center and Dr. Blomquist at Loveland Surgical Associates; 
Insurer shall pay Claimant temporary total disability benefits at the rate of 

$352.57 commencing November 15, 2011. Insurer shall pay Claimant interest on any 
amounts not paid when due.  

Issues not determined by this order are reserved.  
If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED: April 19, 2012 
 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-865-301-01 

 
ISSUES 

 The issues for determination are compensability, medical benefits, and 
temporary disability benefits. The parties stipulated that if the claim is compensable, 
Claimant’s average weekly wage is $682.21, that Claimant was temporarily and totally 
disable from August 23, 2011 to December 13, 2011, and the medical treatment 
incurred by Claimant for his right knee was reasonable and necessary.  

 
FINDINGS OF FACT 

 
Claimant is employed as a maintenance person for Employer. On August 20, 

2011 around noon, Claimant was performing his duties as a maintenance man. He was 
climbing a 12-foot ladder and was half way up when he felt his knee “pop”. He came 
down the ladder and notified his supervisor by radio.  

 
When his supervisor arrived, Claimant stated that his knee had popped and that 

it hurt. Claimant stated that he was simply climbing the ladder when his knee popped. 
Claimant stated that he had a prior football injury to that same knee.  

 
Claimant was seen by the nurse on August 20, 2011. The nurse’s note indicates 

that the Claimant “states he was going up a ladder and felt it “pop.”  
 
Claimant was examined by Robert Thiel, M.D. on August 23, 2011. Dr. Thiel’s 

notes state that the Claimant advised him that he was on a ladder when he had a 
popping sensation in his knee. Dr. Thiel states “He did not twist his knee. He did not 
slip. He did not have a sudden shifting of his weight. There was nothing which 
happened at that time to cause him problems…he stated repeatedly that he had no 
twisting or pulling and that he was simply climbing up a ladder…he was simply going 
about his usual daily activities when he started to have problems.”  

 
Claimant underwent a right knee arthroscopy with arthroscopic partial lateral 

meniscectomy on September 23, 2011 with Kenneth Keller, M.D. The surgical note of 
Dr. Keller indicated that Claimant had a prior injury to the same knee but that “more 
recently he had a seemingly work-related injury where he sustained a popping 
sensation in the right knee.”  

 
CONCLUSIONS OF LAW 

 
 The purpose of the Workers’ Compensation Act of Colorado (Act) Section 8-40-
101, et seq. C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. Claimant shoulders the burden of proving by a 
preponderance of the evidence that his injury arose out of the course and scope of his 
employment. Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985). A preponderance of the evidence is that which leads the trier of fact, after 
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considering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case 
must be interpreted neutrally, neither in favor of the rights of a claimant nor in favor of 
the rights of the respondents. Section 8-43-201, C.R.S. 

 
Under Section 8-41-301(1), C.R.S., the right to compensation applies where, at 

the time of the injury, the employee is performing a service arising out of and in the 
course of the employee’s employment. The requirements that the injury arise out of and 
in the course of employment represent different elements. The “arising out of” test is 
one of causation and requires that the injury have its origin in an employee’s work-
related functions and be sufficiently related thereto so as to be considered part of the 
employee’s service to the employer. However, the “in the course of” test simply refers to 
the time, place and circumstances of the injury. Therefore, the statute requires that the 
injury, not only occur within the time and place of the employment, but that it also arise 
out of an activity with some connection to job-related functions. Triad Painting Co. v. 
Blair, 812 P.2d 638 (Colo. 1991). Also see Madden v. Mountain West Fabricators, 977 
P.2d 861 (Colo. 1999). An injury “arises out of” work-related activity if it is “sufficiently 
interrelated to the conditions and the circumstances under which the employee usually 
performs her job functions that the activity may reasonably be characterized as an 
incident of employment, even though the activity itself is not a strict obligation of 
employment and does not confer a strict benefit on the employer.” City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  

 
Claimant has established by a preponderance of the evidence that he was 

injured in the course and scope of his employment when climbing a ladder on August 
20, 2011. Although Claimant did have a prior knee injury, Claimant’s need for medical 
treatment and disability was caused by his injury at work, and not the pre-existing 
condition. Claimant’s accident on August 20, 2011 caused the injury to his knee. If the 
accident did not cause the injury, the accident aggravated his knee condition and 
accelerated his need for treatment.  

 
 Respondents argue that Claimants activity at work (climbing a ladder) did not 
present any more risk than some more normal daily activity activities. Respondents cite 
Medeiros v. Harrison School District #2, W.C. No. 84-815-815 (ICAO, November 7, 
2011)(No injury when claimant was bending over a file cabinet to perform filing duties 
and heard a pop in her back and felt sudden onset of acute back pain). However, in 
Medeiros the ALJ expressly credited a physician’s opinion that Medeiros back pain was 
caused by her preexisting degenerative disc disease and that she did not suffer any 
work-related injury. 

 
 The claim is compensable. The medical care Claimant received was reasonably 
needed to cure and relieve him from the effects of his compensable injury. Insurer is 
liable for the costs of such care, in amounts no to exceed the Division of Workers’ 
Compensation fee schedule. Section 8-42-101(1) and (3), C.R.S. 
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Claimant was temporarily and totally disabled from August 23, 2011 to December 
13, 2011. Temporary total disability benefits are payable at the rate of two-thirds of 
Claimant’s average weekly wage. Section 8-42-105(1), C.R.S. Claimant’s average 
weekly wage is $682.21. His temporary total disability rate is $454.81. Insurer is liable 
for interest at the rate of eight percent per annum on any benefits not paid when due. 
Section 8-43-410, C.R.S.  

 
ORDER 

 
 It is therefore ordered that: 

 
The claim is compensable;  
 
Insurer is liable for the medical care Claimant receives from authorized providers 

that is reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury; 

 
Insurer shall pay Claimant temporary total disability benefits at the rate of 

$454.81 per week from August 23, 2011 to December 13, 2011; 
 
All matters not determined herein are reserved for future determination. 
 
If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see Section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED: April 19, 2012 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-375-01 

 
ISSUES 

 The issues determined herein are maximum medical improvement (“MMI”) 
and reduction of benefits pursuant to section 8-43-404(3), C.R.S. 
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FINDINGS OF FACT 
Claimant suffered an admitted work injury to his low back on February 25, 2011. 
Claimant suffered a previous low back problem in 2009.  An October 23, 2009, 

magnetic resonance image (“MRI”) showed a disc protrusion at L3-4, a disc bulge at L4-
5, and a disc bulge at L5-S1.  Claimant received regular chiropractic treatment from 
October 1, 2009, through July 2, 2010. 

On February 28, 2011, Dr. Nanes examined claimant, who reported the history of 
the previous low back pain and the February 25 work injury.  Dr. Nanes diagnosed an 
aggravation of preexisting lumbar disc condition, prescribed medications, and 
recommended additional chiropractic care.  On March 14, 2011, claimant began a 
course of physical therapy. 

A March 19, 2011, MRI showed a new right-sided disc herniation at L5-S1 and a 
shallow left-sided herniation at L3-4. 

On March 21, 2011, Dr. Nanes diagnosed a herniated disc and referred claimant 
for an epidural steroid injection (“ESI”) at St. Mary Corwin Hospital.   

Claimant decided not to have the ESI and canceled the appointment.  On April 4, 
2011, Dr. Nanes noted that claimant refused to have the ESI.  Dr. Nanes recommended 
that claimant finish the physical therapy and then convert to chiropractic treatment. 

On April 26, 2011, the chiropractor treated claimant’s low back.  He provided 5 
additional treatments through May 12, 2011. 

On May 6, 2011, Dr. Nanes reexamined claimant and had a long discussion 
about an ESI, but claimant was “wary” of having it. 

On May 24, 2011, claimant informed Dr. Nanes that he did not want the ESI.  Dr. 
Nanes then referred claimant for a functional capacity evaluation and intended to 
determine MMI. 

On June 29, 2011, Dr. Nanes determined that claimant was at MMI.  Dr. Nanes 
noted that claimant absolutely refused to have the ESI.  Dr. Nanes noted, “It is my 
impression that in the next 6 months to 2 years time that (sic) he does have a good 
chance of greatly improving with conservative care.”  Dr. Nanes found valid range of 
motion testing.  He determined 7% impairment for a specific disorder of the lumbar 
spine and 13% impairment due to range of motion loss, for a total 19% whole person 
impairment.  Dr. Nanes recommended ongoing medical care and pain medication for 
four months. 

On October 5, 2011, Dr. Reiss performed a Division Independent Medical 
Examination (“DIME”).  Dr. Reiss determined that claimant was not at MMI because he 
needed additional physical therapy, possible additional chiropractic care, and 
reconsideration of an ESI.  Dr. Reiss noted that he was not able to obtain realistic range 
of motion measurements and added that range of motion should improve with 
treatment.  Dr. Reiss did not determine any permanent impairment rating. 

On November 14, 2011, Dr. Nanes reexamined claimant and stated that he 
disagreed with the DIME determination.  Dr. Nanes and claimant discussed physical 
therapy and agreed that it would not help.  Dr. Nanes made not additional referral for 
physical therapy.  Dr. Nanes disagreed that any additional chiropractic treatment was 
needed and made no referral for any such care.   

On November 30, 2011, Dr. Healey performed an independent medical 
examination for claimant.  Dr. Healey diagnosed herniated discs at L3-4 and L5-S1 
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without neurological compromise, plus chronic mechanical low back pain from 
degenerative disc disease.  Dr. Healey suspected possible facet arthropathy and 
suggested that claimant should undergo facet blocks at L4-5 and L5-S1 on the left side 
to determine a pain generator.  If the blocks are diagnostic, Dr. Healey then suggested 
rhizotomy.  Dr. Healey also suggested that claimant undergo an ESI for the L5-S1 
herniated disc if the facet blocks do not reveal the pain generator.  Dr. Healey thought 
that claimant was not at MMI because he needed the diagnostic injections and 
additional physical therapy.  Dr. Healy agreed that claimant did not need additional 
chiropractic care.  Dr. Healey determined a provisional 14% whole person impairment 
based upon specific disorders of the lumbar spine and range of motion deficits. 

Dr. Nanes referred claimant to Dr. Finn, a physiatrist, for consideration of 
injections.  On February 13, 2012, Dr. Finn examined claimant.  Dr. Finn diagnosed 
chronic lumbosacral pain with a posterior element component and possible discogenic 
component.  He found no indication of radicular symptoms.  Dr. Finn recommended 
medial branch block (“MBB”) injections to diagnose any facet joint problems.  Claimant, 
however, refused to allow the MBB injections.  Dr. Finn provided written information to 
claimant about the MBB. 

Claimant thereafter conducted further on-line study of MBB injections. 
Dr. Nanes did not reexamine claimant after the evaluation by Dr. Finn, but he 

apparently reviewed the report by Dr. Finn.  On February 29, 2012, Dr. Nanes replied to 
respondents’ attorney that he had tried to fulfill the recommendations by the DIME, but 
claimant had again refused the injections recommended by Dr. Finn.  Dr. Nanes noted 
that claimant agreed that physical therapy would not help and Dr. Nanes indicated that 
chiropractic treatment was not appropriate.  Dr. Nanes reiterated that claimant was at 
MMI on June 29, 2011. 

Claimant testified at hearing that he was willing to consider injections, but he 
would need a much better explanation of the reason for a series of injections before 
agreeing.  The medical records demonstrate that claimant has had several lengthy 
discussions with physicians about the injection procedures.  If he has not agreed by 
now, it is highly unlikely that claimant will accept such injections in the future. 

Claimant confirmed that both he and Dr. Nanes agreed that no further physical 
therapy was needed. 

Dr. Healey testified at hearing, but changed his opinion concerning MMI.  Dr. 
Healey noted that, based upon claimant’s equivocal testimony at hearing, he thought 
that claimant was at MMI.  Dr. Healey explained that it is very difficult to devise 
appropriate treatment for claimant unless he agrees to the MBB injections to identify if 
the facet joints are the pain generators.  Dr. Healey noted that claimant is free to decline 
any treatment and that it would be speculation that the treatment would, in fact, improve 
claimant’s condition so that his impairment rating would be reduced. 

Respondents have proven by clear and convincing evidence that Dr. Reiss erred 
in his determination that claimant was not yet at MMI.  This is an unusual case, leading 
to this atypical result.  Normally, it is very difficult for a party to demonstrate that it is 
highly probable or free from serious or substantial doubt that the DIME physician’s 
opinion on MMI is incorrect.  It is almost inherent in the process that it is difficult to 
provide such clear and convincing evidence that an opinion is incorrect.  In most cases 
in which the DIME physician recommends further testing before MMI determination, 
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even negative results on those subsequent tests do not necessarily demonstrate that 
the DIME determination is incorrect.  In this case, however, even claimant’s own 
forensic expert confirmed that no further treatment is reasonably expected to improve 
claimant’s condition because claimant has consistently declined to accept the offered 
diagnostic injections.  Although one wonders why respondents did not simply ask the 
DIME physician whether he had changed his opinion rather than litigating the issue of 
MMI, the clear and convincing record evidence, particularly the evidence produced by 
claimant, demonstrates that the DIME opinion was incorrect.  No further medical 
treatment, which claimant is willing to accept, is reasonably expected to improve his 
condition.  Consequently, claimant is at MMI as of June 29, 2011.  

Respondents have failed to prove by a preponderance of the evidence that 
claimant’s benefits should be reduced or suspended because claimant refused to 
submit to such medical or surgical treatment as is reasonably essential to promote 
recovery.  Claimant’s decision not to accept the ESI or MBB injections results in 
reaching MMI on June 29, 2011.  As Dr. Healey noted, it is speculative that the ESI or 
MBB injections would reduce claimant’s permanent impairment rating, which has not 
even been determined. 

 
CONCLUSIONS OF LAW 

 
1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 

DIME with regard to MMI shall only be overcome by clear and convincing evidence.   A 
fact or proposition has been proved by "clear and convincing evidence" if, considering 
all the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  In this case, the DIME, Dr. Reiss, determined that claimant was not at MMI.  
Consequently, respondents must prove by clear and convincing evidence that this 
determination is incorrect.   

 
2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 

C.R.S. as: 
 
A point in time when any medically determinable physical or mental impairment 

as a result of injury has become stable and when no further treatment is reasonably 
expected to improve the condition.  The requirement for future medical maintenance 
which will not significantly improve the condition or the possibility of improvement or 
deterioration resulting from the passage of time shall not affect a finding of maximum 
medical improvement.  The possibility of improvement or deterioration resulting from the 
passage of time alone shall not affect a finding of maximum medical improvement. 

 
Reasonable and necessary treatment and diagnostic procedures are a 

prerequisite to MMI.  MMI is largely a medical determination heavily dependent on the 
opinions of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-
547, 4-410-548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As 
found, respondents have proven by clear and convincing evidence that Dr. Reiss erred 
in his determination that claimant was not yet at MMI.  Consequently, claimant was at 
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MMI on June 29, 2011.  No specific benefits were requested and none are ordered or 
denied. 

 
3. The issue of permanent partial disability (“PPD”) benefits is premature.  

Respondents argue that the Judge has authority to determine PPD benefits because 
the DIME report has been filed.  Section 8-42-107(8)(c),  C.R.S., deals with the 
method of determining whole person impairment ratings.  The final sentence of that 
paragraph provides, “A hearing on this matter shall not take place until the finding of the 
independent medical examiner has been filed with the division.”  Contrary to 
respondents’ argument, this reference is to the DIME’s finding of the impairment rating, 
not just the MMI finding.  All of 8-42-107(8)(c), C.R.S., refers to the impairment 
determination and even notes that MMI is determined pursuant to 8-42-107(8)(b), 
C.R.S., which contains an identical sentence requiring the MMI report of the DIME to be 
filed before a hearing may be held.  Section 8-42-107(8)(b)(III), C.R.S.  Because the 
DIME report did not contain any determination of permanent impairment, the Judge has 
no authority to determine PPD benefits at the present time. 

 
4. Respondents also seek a reduction or suspension of benefits pursuant to 

section 8-43-404(3), C.R.S., because claimant refused to submit to such medical or 
surgical treatment as is reasonably essential to promote recovery.  Respondents cited 
no authority beyond the statutory language.  It is generally disapproved in American 
jurisprudence that any individual who is not in state confinement or control is required to 
undergo any medical procedure.  Claimant is free to decline offered medical treatment.  
The statute places the burden of proof on respondents to demonstrate that reduction or 
suspension of benefits is appropriate.  As found, respondents have failed to prove that 
any reduction or suspension of benefits is appropriate.  Claimant’s decision not to 
accept the ESI or MBB injections results in reaching MMI on June 29, 2011.  As found, 
it is speculative that the injections would reduce any eventual permanent impairment 
rating.  Consequently, no reduction or suspension of benefits is appropriate. 

 
ORDER 

 
It is therefore ordered that: 
Respondents’ request to reduce or suspend claimant’s compensation is denied 

and dismissed. 
All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
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Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 20, 2012   /s/ original signed by:___________ 
Martin D. Stuber 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-022-01 

 
ISSUES 

 The sole issue determined herein is compensability. 
 

FINDINGS OF FACT 
On October 13, 2010, claimant began work as a laborer for the employer.  He 

worked at the Mt. Carmel job site on the first phase of that project.  The first phase of 
the project ended in late July 2011.  In July 2011, the employer informed claimant that 
he would be laid off when the first phase of the project ended.  Claimant requested that 
he be reassigned to another project, but the employer declined to do so. 

 
Claimant approached *MM, who worked as an apprentice electrician for a 

subcontractor on the Mt. Carmel site, on an unknown date in the summer of 2011.  
Claimant told *MM that claimant’s job was ending and he was going to file a workers’ 
compensation claim.  Claimant asked *MM if he would say that he saw claimant fall off a 
ladder.  *MM just walked off from claimant without responding.  *MM was adamant that 
claimant did not ask if *MM had seen claimant fall.  Claimant did not appear injured at 
the time of the request. 

 
On July 21, 2011, claimant returned to work for the employer at the Mt. Carmel 

site.  The foreman, *NN, instructed claimant and *OO to pick up trash on the west side 
of the building. 

 
On July 21, 2011, claimant climbed a ladder to the roof of the building to look for 

trash.  Claimant found trash on the roof left by subcontractors and threw the trash off to 
*OO, who placed it in a large trash barrel.  *OO took the trash to dump it in a dumpster 
and was gone for about 10 minutes. 

 
Claimant alleges that he descended the ladder on July 21, 2011, when he got his 

left foot caught in a makeshift pull cord on the front of the extension ladder.  He alleges 
that he reached down with his left hand to free his foot, but lost the grip with his right 
hand and fell about four to five feet to the ground, suffering injuries.  Claimant alleges 
that he yelled for help and a coemployee came over.  Claimant requested that *NN and 
*PP, the superintendent, be notified. 
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*NN responded and found claimant on the east side of the building a couple of 
feet from the ladder.  *NN radioed the trailer.  *PP arrived at the scene and found the 
rope that hangs down the back of the extension ladder had been pulled through about 
one foot in front of the second rung from the bottom.  The ladder was not extended at 
the time.  *OO returned to the site from the trash dump and found *PP already present.  
*OO confirmed that the ladder had the original rope that extends the front section of the 
ladder with the rope from the pulley handing in back of the ladder. 

 
*NN took claimant for drug testing and then to Mt. San Raphel Hospital 

emergency room.  At the ER, claimant reported a history of the alleged fall from the 
ladder.  He reported left neck pain, left shoulder pain, left elbow pain, left rib and chest 
wall pain, left hip pain, mid and low back pain, and abdominal pain.  X-rays of the left 
shoulder, left elbow, and left hip were negative.  A computed tomography (“CT”) scan of 
the neck was normal, as was a CT scan of the chest, abdomen, and pelvis.  He was 
given an injection of pain medication and referred to Dr. McFarland. 

 
On July 22, 2011, Dr. McFarland examined claimant, who reported the same 

history of the alleged fall.  Claimant reported pain in his back and left elbow and 
complained of left hand weakness.  He reported pain and numbness in his left buttock 
down the left leg and pain in his chest and head.  He reported rectal bleeding.  Dr. 
McFarland diagnosed multiple contusions, cervicothoracic and lumbar strains, and left 
leg paresthesias.  He prescribed Vicodin and cyclobenzaprine.  Dr. McFarland 
scheduled a recheck for July 28, 2011. 

 
Claimant failed to appear for his July 28 reexamination and called the office after 

the missed appointment.  Claimant was given another appointment for September 6, 
2011. 

 
Claimant obtained no medical care between July 22 and September 6, 2011. 
 
In approximately late August 2011, *PP saw claimant walking early in the 

morning as *PP drove to work.  *PP went to the work site, retrieved his camera, and 
returned to photograph claimant walking.  Claimant saw *PP, slowed his gait, 
approached *PP, and challenged him to a fistfight.   

 
On September 6, 2011, Dr. McFarland reexamined claimant, who reported 

diffuse pain, including left abdominal cramping.  He reported paresthesias in the left leg 
and left arm.  He reported mild cervical pain and headaches. 

 
On September 19, 2011, Dr. McFarland reexamined claimant, who reported 

severe pain from the bottom of his spine into his abdomen and aching over his whole 
body.  He reported constant headache and left facial numbness.  Claimant also reported 
left knee pain and right leg pain.  Dr. McFarland concluded that claimant had an 
alarming range of symptoms that exceed those expected at this stage of recovery, 
especially with the lack of objective findings.  Dr. McFarland referred claimant for 
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magnetic resonance image (“MRI”) scans of the cervical and lumbar spines and to Dr. 
Jenks for evaluation. 

 
The September 26, 2011, cervical MRI showed minimal disc protrusions at C2-3, 

C3-4, and C4-5 with only mild disc dessication.  The lumbar MRI showed a central disc 
protrusion at L4-5 and L5-S1 without any neurological compromise. 

 
On September 27, 2011, Dr. McFarland reexamined claimant and noted that the 

drug screen screen showed THC, but no opiates. 
 
On October 12, 2011, Dr. McFarland again reexamined claimant, who reported 

similar complaints, but seemed to be happy and indifferent to his pain complaints.  Dr. 
McFarland refused to refill the Vicodin prescription. 

 
On October 27, 2011, Dr. Jenks, a physiatrist, examined claimant, who reported 

bilateral cervical pain radiating into the left arm and the inability to use the left arm.  
Claimant also reported left elbow pain and pain and tingling in his face.  He reported left 
chest pain, diffuse abdominal pain, anterior pelvic pain, and bilateral low back pain.  He 
reported diffuse bilateral leg pain and numbness   Dr. Jenks found give-away weakness 
in the left arm and leg and decreased sensation in the entire left leg.  Dr. Jenks 
diagnosed possible lumbar discogenic pain and diffuse pain complaints without any 
anatomic basis.  He recommended left arm and left leg electromyography (“EMG”) 
testing and an L5-S1 epidural steroid injection. 

 
A November 8, 2011, surveillance video demonstrates claimant freely using his 

left arm to brush snow off a trash dumpster and raise the lid so that he could throw a 
bag of trash in with his right hand. 

 
On November 16, 2011, Dr. Healey reportedly performed an independent 

medical examination (“IME”) for claimant.  Dr. Healey reportedly diagnosed left 
cervicobrachial myofascial pain and cervicogenic headaches following cervical strain 
and cervical spondylosis.  He also diagnosed myogenic thoracic outlet syndrome, 
mechanical low back pain, and possible left radial tunnel compression.  Dr. Healey 
reportedly agreed that claimant had major inconsistencies in his history and the degree 
of his current complaints.  Dr. Healey noted symptom magnification and agreed that 
claimant should not have opioid medications.   

 
On January 27, 2012, Dr. Ridings performed an IME for respondents.  He 

concluded that claimant had not current diagnoses related to the alleged work injury and 
had significant symptom magnification.  Dr. Ridings was unable to determine if claimant 
had suffered any work injury at all. 

 
Claimant has failed to prove by a preponderance of the evidence that he suffered 

an accidental injury on July 21, 2011, arising out of and in the course of his 
employment.  Claimant’s testimony is not credible.  The testimony of *OO, *NN, and 
*PP, along with the deposition testimony of *MM, is credible and persuasive.  The 
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record evidence demonstrates that claimant knew of his impending layoff by the 
employer, planned to fabricate a work injury claim, and asked *MM if he would lie for 
claimant.  The rope on the ladder normally would hang freely behind the ladder 
sections, but on July 21, 2011, was pulled through the second rung in a manner that 
could only be done by hand.  Claimant’s subsequent medical course with expanding 
diffuse symptom complaints and the lack of objective findings further indicates that 
claimant fabricated the alleged accident. 
 

CONCLUSIONS OF LAW 
1. Claimant must prove that he is a covered employee who suffered an injury 

arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  Claimant must prove that an injury directly and proximately caused 
the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  Claimant 
must prove entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, 
claimant has failed to prove by a preponderance of the evidence that he suffered an 
accidental injury on July 21, 2011, arising out of and in the course of his employment. 

 
ORDER 

 It is therefore ordered that: 
Claimant’s claim for compensation and benefits is denied and dismissed. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 23, 2012   /s/ original signed by:__________ 
Martin D. Stuber 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-498-02 

 
ISSUES 

 The sole issue determined herein is compensability. 
 

FINDINGS OF FACT 
 
Claimant is employed as a police communications technician for the employer.  

She works at a communications desk either alone or with one other technician.  She 
answers multiple phones, dispatches police officers, maintains time logs, dispenses 
keys, and performs other duties. 

 
In July 2008, claimant suffered a previous admitted work injury when she 

suffered mid back pain when reaching up to retrieve a log book from a shelf.  On July 
21, 2008, Dr. Kurz diagnosed lumbar strain, prescribed Naproxen and cyclobenzoprine, 
and recommended stretching, heat, and ice. 

 
On August 8, 2008, Dr. Kurz reexamined claimant and determined that she was 

at maximum medical improvement (“MMI”) for that injury.  At that time, claimant 
reported that she was only sore and achy when she sat too long. 

 
Claimant continued to suffer a dull pain, which worsened over time. 
 
In 2009, claimant suffered a shoulder injury.  An April 9, 2009, ergonomic 

evaluation recommended lowering the two computer monitors and placing a book 
holder on the table top to avoid repetitive long reaching. 

 
On February 22, 2011, claimant was sitting at work when she reached up to 

retrieve keys.  She suffered a shooting pain in her low back to mid back, radiating to her 
right arm and neck.  Claimant sat still for three minutes, then stood up.  She suffered 
decrease of her pain, but still suffered pain for the rest of her shift.  She reported to the 
employer that she suffered a work injury and was referred to CCOM. 

 
On February 28, 2011, Dr. Nanes examined claimant, who did not report the 

history of her previous low back pain.  She reported that she had suffered a dull ache 
for one to three months and then an increase in pain on February 22.  Claimant did not 
report any direct trauma.  Dr. Nanes concluded that the low back pain had a gradual 
onset.  Dr. Nanes could find no mechanism of injury.  He recommended a job site 
analysis and obtained x-rays.  He recommended that claimant obtain treatment from her 
personal physician. 

 
The March 1, 2011, x-rays of the lumbar spine showed minimal degenerative 

changes and no acute findings. 
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On March 25, 2011, Dr. Nanes reexamined claimant, who was unchanged.  
Claimant had full lumbar flexion and negative straight leg raising.  Dr. Nanes wanted to 
obtain the job site analysis to see if anything out of the ordinary existed with the job. 

 
On April 5, 2011, an ergonomic evaluation was performed and noted that 

claimant has to stand to get keys, the slider drawer sticks, and claimant has a long 
reach for phones.  The evaluator recommended that claimant stand rather than lean or 
reach on the job. 

 
On April 19, 2011, Dr. Nanes reexamined claimant, who was unchanged.  Dr. 

Nanes reviewed the job site evaluation and determined that claimant had no 
mechanism of injury and no work injury.   

 
Claimant has failed to prove by a preponderance of the evidence that she 

suffered an accidental injury on February 22, 2011, arising out of and in the course of 
her employment.  Claimant had preexisting low back pain for several years, which had 
increased gradually over one to three months.  She then experienced the sharper pain 
on February 22 when she simply reached up to retrieve keys in the ordinary course of 
performing her job duties.  Claimant was quite honest that she had suffered the ongoing 
back pain since 2008 and that it had worsened with time.  She admitted that she 
suffered the sharp pain on February 22, but the pain “quieted down” within a short 
period of time.  Although reaching for keys was a work-related activity, the 
preponderance of the record evidence does not demonstrate that this activity on 
February 22 caused any actual injury.  Claimant was symptomatic before and after 
February 22 and has not demonstrated that the February 22 incident caused any 
significant change. 

 
CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability or need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 
prove by a preponderance of the evidence that she suffered an accidental injury on 
February 22, 2011, arising out of and in the course of her employment.  Neither party 
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cited any authority.  Claimant argued only that the symptoms changed; respondents 
argued that nothing “anatomical” changed.  Although a work activity that causes a 
previously asymptomatic condition to become symptomatic and require medical 
treatment is compensable, see H & H Warehouse, supra, claimant has not 
demonstrated that she suffered such an aggravation of a previously asymptomatic 
condition.  Claimant was symptomatic before and after February 22 and has not 
demonstrated that the February 22 incident caused any significant change. 

 
 

ORDER 
 It is therefore ordered that: 
1. Claimant’s claim for compensation and benefits is denied and dismissed. 
2. If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED:  April 23, 2012   /s/ original signed by:__________ 
Martin D. Stuber 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-470-456-05 

 
ISSUES 

Did the claimant prove by a preponderance of the evidence that the need for a 
surgical referral and cervical MRI constitute reasonable, necessary and injury-related 
medical treatment? 

Did the claimant prove that she should be reimbursed for a prescription because 
it constituted reasonable, necessary and injury-related medical treatment? 

Did the claimant prove by a preponderance of the evidence that Toradol 
injections constitute reasonable and necessary medical treatment? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 
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The claimant seeks compensation for medical benefits provided after maximum 
medical improvement (MMI). 

Prior to the industrial injury that is the subject of this case the claimant suffered a 
non-industrial injury to her cervical spine.  The injury occurred in 1995 and resulted in a 
fusion surgery at the C5-6 level. 

The claimant suffered an industrial injury to her neck in August 1998.  This injury 
occurred when she was working long hours as an operator.  The claimant experienced 
shooting pains down the left arm.     

In December 1998 the claimant underwent a cervical MRI.  The MRI revealed the 
prior fusion surgery at C5-6.  At C6-7 the MRI demonstrated a small central and left 
paracentral disc protrusion effacing the thecal sac, but without cord compression or 
foraminal encroachment. 

The claimant underwent extensive physical therapy, trigger point injections and 
massage therapy, following the 1998 injury.  She initially improved but suffered 
worsening of her symptoms in November 1999. The claimant was referred to Dr. Allison 
Fall, M.D., for a physical medicine consultation.  Dr. Fall examined the claimant on 
March 29, 2000.  The claimant reported she was experiencing pain in the left side of her 
neck, upper trapezius and upper extremity.  The claimant was taking medications 
including Valium and Vicodin.  Dr. Fall assessed C6-7 HNP with possible left C7 
radiculitis and foraminal stenosis at C5-6.  Dr. Fall referred the claimant for physical 
therapy and to Dr. Cynthia Norrgran, M.D., for a surgical consultation.  

On May 31, 2000 Dr. Norrgran performed an anterior cervical discectomy and 
fusion (ACDF) at C6-7.  In the operative report Dr. Norrgran noted as an indication for 
the surgery that the MRI demonstrated a disc herniation at C6-7 and the claimant had 
not improved with conservative therapy. 

On May 9, 2001 Dr. Fall placed the claimant at MMI with a 16% whole person 
impairment rating attributable to the 1998 injury.  Dr. Fall noted the claimant had 
“persistent neck pain status post ACDF” and recommended maintenance care 
consisting of a home exercise program and medication “refills over the next six months.” 

At the hearing the respondents conceded that they admitted liability for ongoing 
medical benefits after MMI. 

Despite Dr. Fall’s expectation of limited post-MMI treatment, the claimant was 
provided extensive maintenance treatment over the next 5 years.  In September 2001 
the claimant reported to Dr. Fall that she was having severe left ear pain, headaches 
and left arm and back numbness.  She was taking Valium and Tylenol 3.  Dr. Fall could 
not explain the symptoms but prescribed Neurontin and recommended a chronic pain 
program.  In November 2002 the claimant reported to Dr. Fall that she was having 
shooting pains down left arm and was awakening to find numbness in her arms and 
hands.  The claimant had received trigger point injections from Dr. Schwettmann.  Dr. 
Fall opined the claimant’s condition was unchanged since MMI and recommended 
against further injections.  Dr. Fall also referred the claimant for an EMG study. 

On January 14, 2003 Dr. Fall reported the EMG studies of the left upper 
extremity nerves were normal without evidence of radiculopathy.  At this time Dr. Fall 
recommended over-the-counter analgesics.  On April 16, 2003 the claimant reported to 
Dr. Fall various symptoms including shooting pain down the left arm.  Dr. Fall noted 
hypertonocity of the bilateral trapezius and middle trapezius rhomboid complex.  She 
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assessed status post ACDF at C6-7 with “secondary myofascial pain including muscle 
tension headaches,” and status post ACDF at C5-6.  Dr. Fall prescribed the muscle 
relaxant Zanaflex and Trazadone for sleep.  In August 2003 Dr. Fall’s diagnosis 
remained unchanged and she described the claimant’s prognosis as “fair due to chronic 
symptomatology.”  Dr. Fall recommended continuing medications and suggested 
psychological counseling.   

On March 12, 2004 the claimant underwent an MRI of the cervical spine.  At C4-
5 there was a “mild central disk bulge” with “no neural compromise.”  C5-6 was noted to 
be fused.  The C6-7 disk space was “largely obliterated” and “there may have been an 
attempted fusion.”   

In August 2004 Dr. Fall noted the claimant was having pain in the upper 
trapezius and levator scapula area, and was experiencing severe headaches.  The 
claimant also reported “carpal-tunnel like symptoms as she awakens with numb hands 
and shakes them.”  Dr. Fall noted a diminished spinal lordosis and mildly increased 
paraspinal muscle tone.  In September 2004 Dr. Fall was prescribing Klonopin, 
Trazadone and Valium.  In October 2004 the claimant’s neck reportedly “locked up” and 
Dr. Fall noted a “significant palpable trigger point in the left upper trapezius with some 
spasming.”  Dr. Fall performed a trigger point injection to the left trapezius. 

On December 7, 2004 Dr. Fall noted hypertonocity and trigger points in the left 
cervical paraspinals.  Dr. Fall performed four trigger point injections.  These injections 
were repeated on December 14, 2004, in March 2005 and July 2005. 

On October 31, 2006 the claimant underwent an MRI of the cervical spine.  Solid 
fusions were noted at C5-6 and C6-7.  A “less than 3 mm” central protrusion was noted 
at C4-5 without compression of the “neural elements.” 

In December 2006 Dr. Fall noted trigger points in the left upper trapezius, the left 
levator scapula, the right paraspinals at C5-6 and the right upper trapezius.  Dr. Fall 
performed trigger point injections on these points. 

In December 2006 the claimant was evaluated by Dr. Marc Treihaft, M.D. for 
complaints of severe numbness, tingling, and burning in both hands.  Dr. Treihaft noted 
a positive Tinel’s sign over both median nerves at the wrist and a positive Phalen’s test.  
Dr. Treihaft performed EMG studies that demonstrated left and right median distal 
motor, sensory and intrapalmar latencies.  Dr. Treihaft assessed moderately severe 
bilateral carpal tunnel syndrome and opined the claimant’s hand numbness was related 
to this condition.  Dr. Treihaft wrote that a hand surgery consultation “will be scheduled.”  
None of Dr. Treifhaft’s records indicate whether the consultation occurred or that 
surgery was actually performed.  The claimant did not testify that she underwent carpal 
tunnel surgery. 

Apparently the claimant moved to New Mexico in 2007.   
On January 14, 2008 the claimant was examined in Albuquerque by a new 

authorized treating physician, Dr. Anthony P. Reeve, M.D.  Dr. Reeve noted the 
claimant was transferred to his clinic for ongoing management of chronic pain 
symptoms.  Dr. Reeve stated he had given the claimant trigger point injections but they 
had not relieved her pain.  On January 14 the claimant reported pain in the cervical 
spine that was constant, sharp and radiated into the arms.  Dr. Reeve noted tenderness 
over the cervical spine with evidence of spasm and “numbness and radiating pain into 
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the cervical dematomal [sic] distribution bilaterally.”  Dr. Reeve assessed chronic 
cervical neck pain.  He prescribed Loritab and physical therapy for six visits. 

On October 20, 2008 Dr. Reeve saw the claimant for medication refills.  Dr. 
Reeve gave Toradol 60 mg IM, Clonazepam and oxycodone.  Dr. Reeve continued to 
manage the claimant’s symptoms by using medications including Toradol and 
Oxycodone from October 2008 through April 2011. 

In June 2009 the claimant underwent another cervical MRI.  At C4-5 there was a 
leftward disc-osteophyte complex, foraminal stenosis and accompanying mild to 
moderate central canal stenosis.  Post-surgical changes were noted at C5-6 and C6-7 
without complication. 

In October 2010 Dr. Reeve referred the claimant to a Dr. Erasmus for a surgical 
consult concerning the ongoing pain and numbness.  Dr. Reeve noted that the claimant 
“requested a surgical consult.” 

The claimant credibly testified that she was unable to make an appointment with 
Dr. Erasmus.  She then contacted Dr. Reeve’s office and explained what had 
happened.  On December 29, 2010 Dr. Reeve referred the claimant for another cervical 
MRI.  The ALJ infers from this series of events that Dr. Erasmus was not willing to 
evaluate the claimant unless she had undergone a recent MRI.  

The claimant underwent a cervical MRI on February 15, 2011.  At C4-5 there was 
mild degenerative anterolisthesis with mild disc protrusion and moderate to severe left 
neural foraminal stenosis “due to uncovertebral and facet hypertrophy.”  The radiologist 
concluded that “increasing multifactorial acquired stenosis at C4-5 on the left could 
account for left-sided radiculopathy,” but there were no “rightward findings to explain 
right-sided arm numbness as reported.”  There were post-surgical changes at C5-6 and 
C6-7 without complication. 

The claimant credibly testified that she paid the full amount of $775.75 to obtain 
the February 2011 MRI. 

On March 23, 2011 Dr. Nicholas Olsen, M.D., performed an independent medical 
examination (IME) of the claimant.  This examination was performed at the respondents’ 
request.  Dr. Olsen is board certified in physical medicine and electrodiagnostic 
medicine.  He is level II accredited.  Dr. Olsen generated reports dated March 23, 2011 
and July 12, 2011, and he testified at the hearing. 

On March 23, 2011 Dr. Olsen took a history from the claimant.  The claimant 
reported that her symptoms resolved after the 1995 surgery, and that after the 2000 
surgery her pain receded from 10 on a scale of 10 (10/10) to 4 or 5/10.  However, on 
the date of the IME her pain was 7/10.  The claimant submitted written answers to a 
questionnaire.  The claimant listed several surgeries but did not state that she 
underwent surgery for carpal tunnel syndrome. On March 23 Dr. Olsen recorded that 
the claimant described symptoms of cervical pain, pain and numbness in the left upper 
extremity, numbness and pain in the right arm and the feeling that sometimes her hands 
were “paralyzed.”  On physical examination Dr. Olsen noted limitations in cervical range 
of motion (ROM), tightness in the trapezius muscles, and that the “neural foraminal 
compression test is negative for radicular features.”  The claimant exhibited positive 
impingement signs at the left shoulder and moderate tenderness in the suprascapular 
fossa.  Dr. Olsen assessed the following: (1) History of C5-6 anterior cervical 
discectomy and fusion in November 1995; (2) Work-related injury on 8/24/98; (3) 
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Anterior cervical discectomy and fusion C6-7 on 5/31/00; (4) MMI per Dr. Fall on 5/9/01 
with 16% whole person impairment from the 1998 injury; (5) Moderate bilateral median 
nerve entrapment bilateral CTS per Dr. Treihaft based on EMG study of 12/8/06; (6) 
Status post serial MRI’s with 2/15/11 MRI demonstrating mild degenerative 
anterolisthesis with moderate foraminal stenosis on the left, but no evidence of right-
sided formainal stenosis. 

Dr. Olsen opined that the claimant’s two primary pain generators are non-work-
related degenerative rotator cuff disease of the left shoulder and non-work-related CTS.  
In support of this opinion Dr. Olsen noted that the serial MRI’s of the cervical spine 
showed that the C6-7 fusion had remained stable since it was performed in 2000, and 
that when the claimant was placed at MMI she was taking non-opioid medications.  
However, when Dr. Olsen examined the claimant in 2011 the “most tender area was the 
left shoulder” and the claimant exhibited positive impingement signs indicative of rotator 
cuff disease such as bursitis, arthritis or a tear.  Further the claimant’s upper extremity 
numbness and tingling was indicative of CTS and this was supported by the EMG 
studies performed by Dr. Treihaft in December 2006.   

Dr. Olsen further opined that some of the claimant’s symptoms may be related to 
degeneration at the C4-5 level and others related to the residual effects of the 1998 
cervical injury and subsequent C6-7 fusion.  Dr. Olsen opined that problems with the 
claimant’s cervical spine are in third place behind non-industrial rotator cuff pathology 
and CTS as the cause of the claimant’s symptoms.  Dr. Olsen also noted that after the 
claimant was placed at MMI by Dr. Fall she had some ongoing pain in the upper 
trapezius muscles through the top of the shoulder and at the base of the neck, and that 
Dr. Fall continued to provide some intermittent post-MMI treatment in the form of non-
narcotic pain medications and trigger point injections.   

Dr. Olsen opined that the need for the surgical consultation recommended by Dr. 
Reeve is not related to the 1998 industrial injury.  Rather, Dr. Olsen opined that there 
has been progressive degeneration of the C4-5 disc (as shown by serial MRI studies) 
resulting from excessive mobility caused by the C5-6 fusion in 1995.  Dr. Olsen testified 
that he is not aware of any scientific studies proving or suggesting that the 2000 fusion 
surgery fusion at C6-7 (resulting from the 1998 industrial injury) would contribute to or 
accelerate the degeneration at C4-5.  Dr. Olsen agreed with the radiologist’s February 
2011 report that the stenosis at C4-5 could account for the left-sided radicular 
symptoms.   

Dr. Olsen expressed the view that Dr. Reeve should not be giving the claimant 
repetitive injections of Toradol for treatment of her chronic pain.  Dr. Olsen stated that 
Toradol is a quick acting drug that has potentially dangerous side effects such as kidney 
damage, and that it should be used only in an emergency room setting. 

Dr. Olsen opined that in order to treat the claimant’s current symptom complex 
she should first undergo a shoulder arthrogram to diagnose her shoulder condition.  
Next she should undergo EMG studies to determine if she has CTS.  If the claimant has 
either of these conditions Dr. Olsen opined she should be treated conservatively prior to 
considering surgery and that an additional cervical fusion should be the “last step.”  To 
the extent the claimant needs pain medication during the interim Dr. Olsen recommends 
that she try non-opioids with opioids being the last step.  Dr. Olsen opined that if the 
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claimant’s symptoms were related solely to the 1998 injury and consequent C6-7 fusion 
she would not need any treatment except home exercise. 

The claimant credibly testified that Dr. Reeve has been prescribing the drug 
oxycodone for about 3 years.  She received a prescription from Dr. Reeve for 
oxycodone but learned that the respondents refused to pay for the prescription.  As a 
result of the respondents’ refusal to pay for the prescription the claimant purchased the 
oxycodone out of her own pocket.  The claimant purchased the drug on July 27, 2011 at 
a cost of $112.78. 

The claimant failed to prove it is more probably true than not that the need for the 
referral to Dr. Erasmus and need for the February 2011 MRI were proximately caused 
by the industrial injury of August 1998.  Rather, a preponderance of the credible and 
persuasive evidence demonstrates that to the extent the claimant needs a surgical 
consultation with Dr. Erasmus, and consequently was required to undergo the February 
2011 MRI, the need for the referral and MRI resulted from the intervening degeneration 
of the C4-5 disc caused by the 1995 fusion at C5-6.  The ALJ credits Dr. Olsen’s 
opinion that the most likely cause of the cervical spine degeneration at C4-5 is 
excessive motion caused by the 1995 non-industrial injury and fusion, and that there is 
no scientific data suggesting that the C6-7 fusion would accelerate the C4-5 
degeneration already set in motion by the C5-6 fusion.  Moreover, the MRI results 
indicate the C6-7 fusion has remained stable since the claimant was placed at MMI.  
Further the record does not contain any credible or persuasive evidence explaining 
whether Dr. Reeve believes the referral to Dr. Erasmus and consequent need for the 
MRI are causally related to the 1998 injury and if so why.  Indeed the referral to for a 
surgical consult apparently originated with the claimant, not Dr. Reeve.  In the absence 
of any specific explanation by Dr. Reeve the ALJ finds that Dr. Olsen’s opinion is more 
credible on the issue of the cause of the need for the surgical referral and MRI. 

The claimant proved it is more probably true than not that the prescription for 
oxycodone constituted reasonable and necessary medical treatment the need for which 
was proximately caused by the 1998 industrial injury. 

A preponderance of the evidence establishes that the 1998 industrial injury was a 
proximate cause of the need for the oxycodone prescription because it was a significant 
contributor to the need for this medication.  Dr. Fall noted that when the claimant 
reached MMI in May 2001 that she was suffering from “persistent neck pain.”  Dr. Fall 
also assessed a significant permanent impairment rating attributable to the 1998 injury.  
Thereafter Dr. Fall provided extensive maintenance treatment including trigger point 
injections and a recommendation for a chronic pain program.  Dr. Fall consistently noted 
that the claimant had trigger points in both upper trapezius muscles.  Because of the 
temporal relationship between the C6-7 fusion and the claimant’s development of 
chronic neck pain and symptoms the ALJ infers that the symptoms are at least in part 
causally related to the 1998 injury and consequent C6-7 fusion.  This conclusion is 
corroborated by the fact that when Dr. Reeve assumed the claimant’s care he assessed 
“chronic cervical pain” and began management of the pain with various medications 
including oxycodone.   

Even though Dr. Olsen believes that the claimant’s left upper extremity and neck 
symptoms are primarily caused by non-industrial CTS and left rotator cuff disease, even 
he concedes that some of the claimant’s symptoms may be related to the cervical spine 
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including the effects of the 1998 injury.  As determined in Finding of Fact 29 Dr. Olsen 
recognized that Dr. Fall provided “intermittent” post-MMI treatment, including narcotic 
pain medications, to treat pain in the trapezius muscles and the base of the neck. 

Based on the prescription issued by Dr. Reeve, the ALJ infers that the 
oxycodone purchased by the claimant in July 2007 was reasonably necessary to relieve 
the claimant’s pain including the pain resulting in part from the 1998 injury.  Evidence 
and inferences to the contrary are not persuasive. 

The weight of the evidence establishes that further Toradol injections do not 
constitute reasonable and necessary medical treatment.  Dr. Olsen credibly opined that 
repetitive use of Toradol outside of the emergency room setting presents an 
unreasonable risk of side effects including kidney damage.  The claimant did not 
present credible and persuasive evidence from any physician, including Dr. Reeve, 
tending to refute Dr.  Olsen’s opinion concerning the use of Toradol.  
 

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the ALJ draws the following 

conclusions of law: 
 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
LEGAL STANDARDS APPLICABLE TO CLAIMS FOR ONGOING MEDICAL 

BENEFITS AFTER MMI 
 The claimant contends that the respondents are liable to reimburse her for 

the cost of the February 2011 MRI and the cost of the oxycodone prescription.  The 
respondents contend that they are not liable for the surgical referral, the MRI, and the 
oxycodone prescription because the need for these items is not causally related to the 
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industrial injury.  The respondents also argue they are not liable for further Toradol 
injections because this treatment is not reasonable and necessary. The following legal 
principles apply to these arguments.     

 The respondents are liable to provide such medical treatment “as may 
reasonably be needed at the time of the injury or occupational disease and thereafter 
during the disability to cure and relieve the employee of the effects of the injury.”  
Section 8-42-101(1)(a), C.R.S.  Colorado courts have ruled that the need for medical 
treatment may extend beyond the point of MMI where the claimant presents substantial 
evidence that future medical treatment will be reasonably necessary to relieve the 
effects of the injury or prevent further deterioration of her condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 
916 P.2d 609 (Colo. App. 1995).   

 In cases such as this where the respondents file a final admission of 
liability admitting for ongoing medical benefits after MMI they retain the right to 
challenge the compensability, reasonableness, and necessity of specific treatments.  
Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003).  When the respondents 
challenge the claimant’s request for specific medical treatment the claimant bears the 
burden of proof to establish entitlement to the benefits.  Ford v. Regional Transportation 
District, W.C. No. 4-309-217 (ICAO February 12, 2009).  The question of whether the 
claimant proved that specific treatment is reasonable and necessary to maintain her 
condition after MMI or relieve ongoing symptoms is one of fact for the ALJ.  See Kroupa 
v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

 In order to recover medical benefits the claimant is also required to prove 
by a preponderance of the evidence that the conditions for which he seeks medical 
treatment were proximately caused by the injury arising out of and in the course of the 
employment.  Section 8-41-301(1)(c), C.R.S.  In order to do so the claimant must prove 
a causal nexus between the claimed need for treatment and the industrial injury.  
Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).   

 Medical benefits are not compensable if the need for treatment was 
caused as the direct result of an independent intervening cause.  Owens v. Industrial 
Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002).  However, the industrial injury 
need not be the sole cause of the need for treatment if it is a significant, direct, and 
consequential factor in creating the need for treatment.  See Subsequent Injury Fund v. 
Industrial Claim Appeals Office, 131 P.3d 1224 (Colo. App. 2006); Joslins Dry Goods 
Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986); Vandenberg v. Ames 
Construction, WC 4-388-883 (ICAO December 5, 2007).  The question of whether the 
claimant met the burden of proof to establish the requisite causal connection is one of 
fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

REFERRAL TO DR. ERASMUS AND REIMBURSEMENT FOR MRI 
The claimant contends that she should be reimbursed for the cost of the MRI 

performed in February 2011.  She argues the MRI constituted reasonable and 
necessary maintenance treatment, and that the need for the MRI was proximately 
caused by the 1998 industrial injury.  The respondents take the position that the referral 
to Dr. Erasmus and consequent need for the MRI were not proximately caused by the 
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1998 industrial injury.  Rather, they argue that the evidence establishes that the referral 
to Dr. Erasmus and need for the MRI resulted from degeneration of the C4-5 disc, and 
that this degeneration was caused by the 1995 fusion at C5-6.   

 As determined in Finding of Fact 33, the ALJ concludes the claimant failed 
to prove that the need for the surgical referral and the February 2011 MRI were 
proximately caused by the 1998 industrial injury.  Rather, the ALJ finds that the 
preponderance of the evidence demonstrates that the Dr. Reeve’s referral to Dr. 
Erasmus for a surgical consultation and the consequent prescription for the MRI were 
caused by deterioration of the C4-5 disc space.  Moreover, the preponderance of the 
evidence establishes the deterioration of the C4-5 disc resulted from excessive motion 
caused by the C5-6 fusion which followed the 1995 injury, not the fusion of the C6-7 
disc following the 1998 industrial injury.  Because the 1998 injury did not play a 
significant causative role in the need for the surgical referral to Dr. Erasmus and the 
MRI the respondents are not liable to pay for these items. 

REIMBURSEMENT FOR OXYCODONE PRESCRIPTION 
The claimant contends that the respondents are liable to reimburse her for the 

cost of the oxycodone prescription that she purchased in July 2011.  The respondents, 
relying heavily on the opinions of Dr. Olsen, argue that the claimant’s need for this 
medication is most likely related to symptoms caused by intervening, non-industrial 
rotator cuff pathology and CTS.  Therefore, they reason that the need for such 
treatment is not causally related to the industrial injury. 

 As determined in Findings of Fact 34 through 36 the ALJ concludes that 
the claimant’s need for the oxycodone which she purchased on July 27, 2011 was 
proximately caused by the 1998 industrial injury and consequent surgery at C6-7.  The 
ALJ is persuaded that there is a temporal relationship between the C6-7 fusion, which 
was performed on account of the 1998 industrial injury, and the subsequent chronic 
trapezius and neck complaints.  This temporal relationship and the reports of Dr. Fall 
and Dr. Reeve persuade the ALJ that the 1998 industrial injury caused ongoing neck 
pain and symptoms that require the use of medications.  The ALJ further finds that this 
conclusion is even supported by Dr. Olsen who admitted that at least a minority of the 
claimant’s symptoms are probably the result of the 1998 injury. 

 Insofar as the respondents argue that non-industrial rotator cuff disease 
and CTS constitute intervening causes of the need for treatment the ALJ is not 
persuaded.  Rather, as determined in Finding of Fact 35 the effects of the C6-7 fusion 
have caused ongoing symptoms that are significant contributors to the claimant’s 
current symptoms and consequent need for medication.  Thus, even if Dr. Olsen is 
correct in concluding that non-industrial rotator cuff disease and CTS are causing the 
majority of the claimant’s current symptoms, that fact would not sever the causal 
relationship between the 1998 injury and the need for the oxycodone purchased in July 
2007.  See Vandenberg v. Ames Construction, supra. 

 As determined in Finding of Fact 37 the ALJ finds that the oxycodone 
purchased by the claimant in July 2007 was reasonably necessary to relieve the 
claimant’s ongoing pain, including the pain resulting from the 1998 injury.   

 The respondents shall reimburse the claimant for the cost of the 
oxycodone purchased in July 2011. 

LIABILITY FOR TORADOL INJECTIONS 
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 Relying on the opinion of Dr. Olsen the respondents argue that further 
Toradol injections do not constitute reasonable and necessary treatment.  As 
determined in Finding of Fact 38, the ALJ credits Dr. Olsen’s opinion that continued use 
of Toradol to treat the claimant’s pain presents an unreasonable risk of dangerous side 
effects.  The claimant did not present any credible or persuasive evidence to refute Dr. 
Olsen’s opinion.  In these circumstances the ALJ concludes that the continued use of 
Toradol is not reasonable and necessary to treat the claimant’s injury. 
 

ORDER 
 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 

the following order: 
 1. The claim for payment of the cost of an examination by Dr. Erasmus and 

to reimburse the claimant for the cost of the MRI performed in February 2011 is denied. 
2. The respondents shall reimburse the claimant for the cost of the 

oxycodone prescription purchased in July 2011. 
3. The respondents shall not be liable to pay for further Toradol injections.  
4. Except as provided in this order, the respondents shall continue to provide 

reasonable and necessary medical treatment to relieve the effects of the industrial 
injury. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATED: April 24, 2012 
David P. Cain 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-845-048-01 

ISSUES 
 The sole issue determined herein is apportionment of permanent partial disability 
(“PPD”) benefits. 
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FINDINGS OF FACT 
1. In 1974, claimant underwent surgery for a non-work injury.  The record evidence 
contains no medical records from that long-ago medical treatment.  Claimant believed 
that he had a fusion surgery to his lumbar spine, but the number and location of the 
levels of fusion are not identified. 
2. About three and one-half months after the fusion surgery, claimant returned to 
his normal job duties as a welder.  Claimant continued to work as a welder thereafter 
and to perform all required job duties without limitation.  Claimant obtained no further 
treatment for his lumbar injury.   
3. Claimant could not recall if his treating physician for the 1974 injury provided any 
permanent work restrictions.  Claimant admitted that he did not actually perform any 
“heavy” lifting after that surgery. 
4. On July 19, 2010, claimant began work for the employer as a welder.  He 
performed all required job duties, including lifting 55 pound bags of flux.  He did not 
perceive that he had any range of motion loss. 
5. On December 9, 2010, claimant suffered an admitted work injury when he fell 
approximately 10 feet.   
6. Claimant was treated at the emergency room.  Imaging studies showed a 
compression fracture of the L1 vertebra and a fracture of the transverse process at L3. 
7. Dr. Nanes provided conservative care for the work injury.  Claimant returned to 
sedentary duties only for a period of time.  On January 17, 2011, Dr. Nanes released 
claimant to return to his usual welder duties without restrictions. 
8. On February 16, 2011, the physical therapist performed range of motion testing. 
9. On March 7, 2011, Dr. Nanes determined that claimant was at maximum medical 
improvement (“MMI”).  Dr. Nanes determined that claimant suffered 10% impairment 
due to the two fractures, pursuant to Table 53.I.A. and B, American Medical Association 
Guides to Evaluation of Permanent Impairment, Third Edition Revised.  Dr. Nanes used 
the range of motion results by the physical therapist and determined 15% impairment 
for loss of lumbar range of motion.  Dr. Nanes combined the ratings to determine 24% 
whole person impairment due to the work injury. 
 
10. On March 31, 2011, Dr. Macaulay completed worksheets from the Division of 
Workers’ Compensation for estimating any previous impairment to spinal range of 
motion due to the 1974 injury.  Dr. Macaulay determined that claimant suffered no 
impairment of range of motion due to the 1974 fusion surgery. 
11. On October 5, 2011, Dr. Reiss performed a Division Independent Medical 
Examination (“DIME”).  Claimant reported the history of the 1974 surgery and that he 
thought it was a “three-level fusion.”  Claimant could not recall if he received any 
permanent restrictions from his physician, but agreed that he had not done any “heavy 
lifting” since that time.  Dr. Reiss examined x-rays, but could not determine if claimant 
had a fusion at one or two levels.  Dr. Reiss noted that the x-rays were consistent with a 
two-level fusion.  Dr. Reiss concluded that the 1974 fusion surgery was disabling 
because claimant would not be supposed to do any heavy lifting after the surgery.  Dr. 
Reiss reasoned that claimant had lost access to jobs requiring heavy lifting due to the 
surgery. 
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12. Dr. Reiss agreed with Dr. Nanes that claimant had 10% impairment pursuant to 
Table 53.I.A. and B. for the two fractures.  Dr. Reiss determined that those fractures 
probably were due to the 2010 work injury and were unrelated to the 1974 fusion 
surgery.  Dr. Reiss did not initially provide any rating for the 1974 fusion surgery.  Dr. 
Reiss measured 9% impairment for loss of lumbar range of motion.  Combining the 10% 
specific disorder impairment with the 9% range of motion impairment results in 18% 
impairment. 
13. Dr. Reiss also completed the Division of Workers’ Compensation worksheet for 
estimating spinal range of motion apportionment.  On three of the four factors in the 
severity index in Table A, Dr. Reiss determined that claimant had no impairment from 
the 1974 surgery.  Dr. Reiss, however, concluded that claimant had permanent 
restrictions from the 1974 surgery and rated the range of motion apportionment as 33% 
of the maximum allowable apportionment.  In spite of that severity estimate, Dr. Reiss 
commented that, if claimant had only a one-level fusion, no apportionment of 
impairment from spinal range of motion would be appropriate.  Pursuant to Table C of 
the worksheet, the maximum apportionment for previous range of motion deficit after 
lumbar fusion surgery is 12%.  Footnote 1 for that Table mandates the maximum 
apportionment in the event of two or multi-level fusion.  Consequently, Dr. Reiss 
subtracted an estimated preexisting 12% range of motion loss from claimant’s currently-
measured 9% range of motion loss, resulting in 0% impairment for range of motion loss.  
Consequently, Dr. Reiss determined 10% whole person impairment for the 2010 work 
injury. 
14. On October 26, 2011, respondents filed a final admission of liability for PPD 
benefits based upon 10% impairment. 
15. The Division of Workers’ Compensation then requested that Dr. Reiss provide an 
updated impairment determination that included the preexisting spinal fusion as a 
specific disorder.  On November 8, 2011, Dr. Reiss provided an updated impairment 
determination.  He marked out his previous comment that no apportionment would be 
appropriate if claimant had a one-level fusion in 1974.  He also included 9% specific 
disorder rating for a two-level fusion and then subtracted that same amount from the 
specific disorder rating because the 1974 fusion surgery was not caused by the 2010 
work injury.  Dr. Reiss made no other changes in his impairment determination for the 
work injury and restated that claimant suffered 10% whole person impairment due to the 
two vertebral fractures. 
16. In his deposition testimony, Dr. Reiss explained that he provided the updated 
report form only to satisfy the Division’s request that he account for the 1974 fusion 
surgery.  He continued to think that claimant probably had a two-level fusion surgery in 
1974.  He continued to apply the Division worksheet that required apportionment of 12% 
for range of motion loss due to that 1974 surgery.  Dr. Reiss explained that claimant 
probably had permanent restrictions following that 1974 surgery because “any 
reasonable surgeon” would restrict claimant from performing heavy labor.  Dr. Reiss 
also explained that the range of motion apportionment would be 4% if claimant had a 
one-level fusion surgery in 1974 (33% severity x 12% maximum).  Dr. Reiss reiterated 
that he had reviewed absolutely no medical records for the 1974 injury and treatment. 
17. Respondents have failed to prove that the previous impairment from the 1974 
fusion surgery was independently disabling on the date of the work injury.  Respondents 



 

 274 

introduced no record evidence that directly addressed whether the previous 1974 fusion 
surgery was still disabling on December 9, 2010.  The DIME physician reasoned that 
such disability must have existed in 1974 because any “reasonable surgeon” would 
have restricted claimant from heavy labor and, therefore, claimant had lost access to 
heavy labor jobs.  The DIME physician actually just assumed that claimant was disabled 
as a result of the 1974 surgery.  Claimant, on the other hand, testified that he had been 
able to perform every job duty in his normal job of welding.  This is not insignificant, 
even though he had not been doing “heavy lifting,” which he really never defined.  He 
had been able to do everything that he needed to do in his chosen occupation.  The 
preponderance of the record evidence fails to show that claimant was disabled on 
December 9, 2010, due to his 1974 surgery. 
18. Claimant has failed to prove by clear and convincing evidence that the DIME 
determination of range of motion loss is erroneous.  The mere fact that the physical 
therapist measured greater range of motion loss several months before the DIME does 
not demonstrate that it is highly probable or free from serious or substantial doubt that 
the DIME determination of range of motion impairment is incorrect.   
19. Consequently, claimant suffered 18% permanent medical impairment due to the 
current work injury. 
 

CONCLUSIONS OF LAW 
1. The issue presented is apportionment of PPD benefits pursuant to section 8-42-
104(5)(b), C.R.S.  Some discussion of the history of the statutory scheme for PPD 
determinations is necessary.  Since 1991, the medical impairment determination of the 
DIME is binding unless overcome by clear and convincing evidence.  Section 8-42-
107(8), C.R.S.; see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 189-190 
(Colo. App. 2002); Sholund v. John Elway Dodge Arapahoe,  W.C. No. 4-522-173 
(Industrial Claim Appeals Office, October 22, 2004); Kreps v. United Airlines, W.C. Nos. 
4-565-545 and 4-618-577 (ICAO January 13, 2005); Cudo v. Blue Mountain Energy 
Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office, October 29, 1999).  The 
DIME determination of the cause of the claimant's impairment is binding unless 
overcome by clear and convincing evidence because the causation determination is 
implicit in the determination of the impairment rating. See Qual-Med, Inc., supra; Cudo, 
supra.  All of the reports and testimony of the DIME is to be considered in deciding what 
is the determination of the DIME.  Then, the party who seeks to overcome that opinion 
faces a clear and convincing burden of proof.  Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005); Lambert & Sons, Inc. v. Industrial Claim 
Appeals Office, 984 P.2d 656 (Colo. App. 1998). A fact or proposition has been proved 
by "clear and convincing evidence" if, considering all the evidence, the trier-of-fact finds 
it to be highly probable and free from serious or substantial doubt.  Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  Claimant seeks to overcome 
the DIME determination of the claimant’s impairment rating based upon section 8-42-
104(5)(b), C.R.S.   
 
2. Section 8-42-104(5)(b), C.R.S., however provides statutory authority for 
apportioning medical impairment to a previous non-work condition or injury.  Again, 
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some history of the statutory scheme is necessary.  After the 1991 amendment that 
implemented medical impairment determinations for PPD benefit awards, 
apportionment of those benefits was governed by section 8-42-104(2), C.R.S., which 
continued to refer to apportionment of “disability.”  Pursuant to Askew v. Industrial Claim 
Appeals Office, 927 P.2d 1333 (Colo. 1996), apportionment of medical impairment was 
governed by a two-step analysis.  Respondents first had to show that a prior condition 
was disabling at the time of the instant work injury.  If Respondents met that first step, 
the second step in the Askew test was whether the prior impairment “has been 
sufficiently identified, treated, or evaluated to be rated as a contributing factor in the 
subsequent disability” and whether there was evidence of a reduced capacity to meet 
the demands of life’s activities.  The Supreme Court noted that a dormant or 
asymptomatic condition cannot be adequately evaluated, and thus rejected any 
apportionment of such a condition as “arbitrary,” quoting provisions from the AMA 
Guides instructing an evaluator not to attempt apportionment in the absence of 
information to measure prior impairment accurately.     
 
3. For injuries from July 1, 1991 to July 1, 1999, “apportionment” had to be 
distinguished from the normal “causation” determinations that were part of the DIME 
ratings.  Public Service Co. of Colorado v. Industrial Claim Appeals Office, 40 P.3d 68 
(Colo.App. 2001); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial 
Claim Appeals Office, October 29, 1999). The distinction between “causation” and 
“apportionment” was drawn in Johnson v. Christian Living Campus, W.C. No. 4-354-266 
(ICAO, October 5, 1999).  Johnson explained that determination of whether an entire 
component of impairment is due to the industrial injury was a causation determination.  
Assessing the contribution of occupational factors to a particular aspect of the 
impairment was an apportionment determination.   
 
4. Effective July 1, 1999, subsection (2) was renumbered as (2)(a) and applied only 
to permanent total disability benefits.  A new subsection (2)(b) provided, “When benefits 
are awarded pursuant to section 8-42-107, an award of benefits for an injury shall 
exclude any previous impairment to the same body part.”  This amendment rendered 
irrelevant the previous two-step apportionment analysis under Askew, supra.  The 
existence of previous “disability” was irrelevant.  The sole issue was whether claimant 
had “previous impairment to the same body part.”  This purely medical determination 
was part and parcel of the DIME determination of impairment for the work injury.  
Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. App. 2007).   
 
5. Effective July 1, 2008, section 8-42-104, C.R.S., was extensively amended.  
Subsection (2) was repealed in its entirety.  Subsection (5)(a) was added to provide for 
apportionment of previous awards or settlements of medical impairment ratings from a 
previous work injury.  Subsection (5)(b) was added and provided: 
 
When an employee has a nonwork-related previous permanent medical impairment to 
the same body part that has been identified, treated, and, at the time of the subsequent 
compensable injury, is independently disabling.  The percentage of the nonwork-related 
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permanent medical impairment existing at the time of the subsequent injury to the same 
body part shall be deducted from the permanent medical impairment rating for the 
subsequent compensable injury. 
 
The Division of Workers’ Compensation has adopted WCRP 12 to implement the 
statutory provisions for impairment rating determinations.  WCRP 12-3(B) in pertinent 
part provides: 
For claims with a date of injury on or after July 1, 2008, the Physician may provide an 
opinion on apportionment for any preexisting work related or non work- related 
permanent impairment to the same body part using the AMA Guides, 3rd Edition, 
Revised, where medical records or other objective evidence substantiate a preexisting 
impairment.  Any such apportionment shall be made by subtracting from the injured 
worker's impairment the preexisting impairment as it existed at the time of the 
subsequent injury or occupational disease.  The Physician shall explain in their written 
report the basis of any apportionment. If there is insufficient information to measure the 
change accurately, the Physician shall not apportion. If the Physician apportions based 
on a prior non work-related impairment, the Physician must provide an opinion as to 
whether the previous medical impairment was identified, treated and independently 
disabling at the time of the work-related injury that is being rated.  Identified and treated 
in this context requires facts reflecting that a medical provider previously noted and 
provided some level of treatment for the non work-related impairment.  
The effect of the Physician's apportionment determination is limited to the provisions in 
section 8-42-104.  When filing an admission an insurer shall provide documentation 
reflecting compliance with section 8-42-104.  
6. Neither party has directly addressed the precise legal standard presented by the 
2008 amendments.  Neither party cited any authority interpreting the 2008 amendments 
and the Judge could identify no opinion by the Industrial Claim Appeals Office that was 
on point.  The few cases that have involved the 2008 amendments to section 8-42-
104(5) have involved only causation determinations and not apportionment 
determinations, Trusty v. Big Lots Stores, Inc., W.C. No. 4-770-446 (ICAO, March 25, 
2011), or have involved issues of what was the “same body part,” King v. Starbucks, 
W.C. No. 4-802-142 (ICAO, March 28, 2011).  Respondents have argued that claimant 
has not demonstrated clear and convincing evidence to overcome the apportionment 
determination by the DIME.  Claimant has argued that he has demonstrated clear and 
convincing evidence to overcome that apportionment decision.   
7. The 2008 amendments, however, again require that a previous medical 
impairment from a non-work injury or condition was “independently disabling” at the time 
of the work injury.  It is more than coincidental that the 2008 amendments adopted the 
same language that Askew, supra, had created as gloss for the pre-1999 statute.  As 
the Supreme Court noted in Askew, supra, the determination of “disability” is separate 
from the DIME physician’s medical determination of the impairment rating.  Although 
WCRP 12-3(B) appears to require the DIME physician, or even the treating physician 
providing a rating, to make a determination whether the previous medical impairment 
was “Identified, treated and independently disabling at the time of the work-related 
injury,” the rule does not alter the statutory scheme that only the physician’s medical 
impairment determination is binding or presumptive.  Neither the 2008 statutory 
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amendments nor WCRP 12-3 alter the process by which the physician makes only 
“medical” determinations, not determinations of “disability.”  Cf. section 8-42-105(3), 
C.R.S., which specifically allows the authorized treating physician to determine that the 
claimant is no longer temporarily disabled and can return to regular work without 
restrictions.  The statute is silent about the power of a DIME or treating physician to 
determine that a previous impairment was “disabling” at the time of the work injury.  The 
fact that WCRP 12-3 requires the physician to address the topic may be important to 
develop actual record evidence about any such “disability.”  It does not, however, mean 
that the determination is left up to the physician.   
8. Consequently, the more persuasive interpretation of the 2008 amendments is 
that respondents must prove by a preponderance of the record evidence that the 
previous impairment was independently disabling at the time of the work injury.  This is 
an important legal distinction that carries considerable practical effects and this case is 
no exception.  The reason for this distinction is evident in the current case in which the 
DIME physician actually just “assumed” that claimant was disabled as a result of the 
1974 surgery.  As found, respondents have failed to carry that burden of proof to show 
that the previous impairment was independently disabling as of the date of the work 
injury.  Consequently, no apportionment of PPD benefits can be made pursuant to 
section 8-42-104(5)(b), C.R.S.  It is, therefore, unnecessary to consider whether there 
was sufficient evidence to demonstrate, in the absence of any preexisting range of 
motion measurements, the existence of 12% impairment for loss of range of motion 
from the 1974 surgery when claimant has only 9% impairment for loss of range of 
motion even after the 2010 vertebral fractures. 
9. Claimant seeks an award for the 24% impairment determination by the treating 
physician.  That request does involve a challenge to the DIME physician’s determination 
of 18% impairment due to the work injury.  Claimant faces a clear and convincing 
burden of proof to demonstrate that the DIME physician erred in his determination of 9% 
impairment due to lumbar range of motion loss.  As found, claimant has failed to prove 
by clear and convincing evidence that the DIME determination of range of motion loss is 
erroneous.  Consequently, claimant suffered 18% permanent medical impairment due to 
the current work injury. 
 

ORDER 
 It is therefore ordered that: 
1. The insurer shall pay to claimant PPD benefits based upon 18% whole person 
impairment.  The insurer is entitled to all previous payments of PPD benefits in this 
claim. 
2. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 
3. If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
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and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing  
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a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 
DATED:  April 24, 2012   /s/ original signed by:____________ 
Martin D. Stuber 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-811-920-02 

 
ISSUES 

The issues for determination are reopening, medical benefits, and temporary disability 
benefits. 
 

FINDINGS OF FACT 
1. Claimant was injured in an auto accident in 2004.  Claimant suffered an injury to her 

low back and received treatment for several months after the accident. Claimant 
had sporadic low back pain after, but never had any problems that prevented her 
from performing her job duties as a court reporter.  Claimant continued to see a 
chiropractor every three months or so for maintenance spinal adjustments.  

2. Claimant sustained this compensable injury on December 14, 2009 when she 
slipped and fell on ice.  

3. Claimant was treated for post-concussion syndrome and neck pain.   Dr. Hill, a 
chiropractor, treated Claimant for her head and neck complaints.  He also treated 
her for low back pain.  

4. Claimant reached maximum medical improvement.  Claimant was sent to Dr. 
Lawrence Lesnak for a rating.  Claimant complained to Dr. Lesnak of the pain in 
her low back and pelvic area, however, he provided an impairment rating only for 
the post-concussive syndrome.    

5. Insurer filed a Final Admission of Liability on November 8, 2010.  Claimant did not 
object to the Final Admission.  

6. Claimant returned to work part-time in July 2010 and full-time in October 
2010.  Upon returning to work, Claimant began to have increased pain in her low 
back and problems with her bowels and bladder.  She suffered urinary urgency 
and she would use a bathroom every twenty to thirty minutes.  Claimant could 
not travel to various courthouses without repeated stops.  

7. Claimant sought care from her own providers.  Claimant was referred for a lumbar 
MRI scan.  The MRI showed a herniated lumbar disc compressing the sciatic 
nerve.  Claimant underwent a laminectomy on August 25, 2011.  The operative 
notes confirm the herniated disc and a compressed sciatic nerve.    

8. The surgery reduced the symptoms in her lower legs and Claimant was able to walk 
better.  However, her bladder problems continued. Claimant has treated with Dr. 
Emilia Ripoll for her bladder problems. She has been diagnosed with interstitial 
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cystitis, a chronic bladder condition with no known cause.  There is no causal 
relationship between Claimant’s low back condition and her interstitial cystitis.  

9. An MRI scan of the thoracic spine on August 25, 2011, showed a protruding disc at 
T7-8.  Claimant has not received treatment for this condition.   

10. Claimant’s back condition and her bladder condition are not causally connected 
to the compensable injury of December 14, 2009.  

 
CONCLUSIONS OF LAW 

 
Section 8-43-303 C.R.S., authorizes an ALJ to reopen "any award" on the 

grounds of, among other things, error, mistake, or a change in condition. Heinicke v. 
Industrial Claim Appeals Office, 197 P.3d 220, (Colo. App. 2008); Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186, 189 (Colo. App. 2002). A change in condition refers 
either "to a change in the condition of the original compensable injury or to a change in 
claimant's physical or mental condition which can be causally connected to the original 
compensable injury." Chavez v. Industrial Comm'n, 714 P.2d 1328, 1330 (Colo. App. 
1985). 
 

Claimant has established by a preponderance of the evidence that her low back 
condition and her bladder condition has worsened since she reached maximum medical 
improvement. However, the evidence shows that Claimant’s worsened back and 
bladder condition is not related to the compensable injury.  Claimant has not shown that 
her worsened condition can be causally connected to the original compensable injury. 
Claimant’s petition to reopen is denied.  Claimant is not entitled to additional benefits.  
 

ORDER 
 It is therefore ordered that: 

Claimant’s petition to reopen is denied.  
Claimant’s request for additional benefits is denied.  

 
DATED:  April 24, 2012 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-793-820-02 

 
ISSUES 

Should the DIME report of William Watson, M.D. be stricken and a new DIME physician 
selected because of a violation of the Workers’ Compensation Rules of Procedure? 
 

FINDINGS OF FACT 
The Claimant is a 28 year old female who was injured in a work related accident 

on September 26, 2007. The Claimant injured her left shoulder at that time while lifting 
parts off of the tailgate of a pick-up truck.  
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The Claimant was seen by various physicians over the course of her treatment. 
The Claimant was treated with physical therapy, pain medications, and surgery of her 
left shoulder. 

The Claimant was determined to be at maximum medical improvement (MMI) as 
of March 1, 2010 by her authorized treating physician (ATP), Dr. Quick.  Dr. Quick 
provided an impairment rating of 15% upper extremity, which correlates to a 9% whole 
person rating. 

A final admission of liability (FAL) was filed by the Respondent-Insurer on April 
15, 2010. 

Subsequently, on June 29, 2010, the Claimant underwent a division independent 
medical examination (DIME) by Dr. William Watson. 
Under “Impression,” Dr. Watson stated: 
Status post subacromial decompression left shoulder with debridement limited inferior 
aspect of clavicle, partial synovectomy and labral debridement. 
Continued anterior inferior shoulder laxity with secondary subacromial impingement 
syndrome. 
Rule out thoracic syndrome at pectoralis minor level and possibly higher with 
involvement of C8 and possibly T1. 
C7 radiculopathy with EMG indicating at the disc or foraminal level. 

Dr. Watson’s report continues by addressing “Causation” as follows: 
The examinee, on 9/28/2007 when she saw Craig Durck, DO, complained that her arm 
went weak right after her accident.  
On 10/19/2007 when she saw Ann Dixon, MD she related the pain was radiating down 
her arm. On 12/19/2007 when she saw Daniel Peterson, MD she complained of left 
neck pain and numbness of the fingers of her left hand. On 01/28/2008 when she saw 
Wiley Jinkins, she complained of numbness and tingling in the left arm. On 03/03/2008, 
Daniel Peterson, MD noted she complained of neck pain and every muscle in her arm 
was painful. On 03/21/2008 when she saw Brian Polvi, DC he noted she stated when 
she dropped the box her whole arm went to sleep. 
She has complained of arm and neck pain from early on. She had an EMG, which 
showed C7 radiculopathy with paraspinal muscle involvement precluding more distal 
involvement of the nerve root. Axial loading of the arm and reactive right lateral flexion 
of the cervical spine could be a possible etiology. Her MRI, however, was negative. I 
recommend repeating the MRI and EMGs with medial antebrachial cutaneous nerve 
response (SNAP) and C8 nerve stimulation (rule out thoracic outlet syndrome). 
Evaluate again for C7 Radiculopathy with EMG study. 
She also showed evidence of thoracic outlet syndrome probably at the pectoralis minor 
level or a combination of levels. I recommend an appointment with Dr. Richard Sanders, 
an expert in thoracic outlet syndrome and pectoralis minor syndrome, in Denver, 
telephone number 303-388 6461. 
Her MRI arthrogram on 01/02/2008 showed contrast extending into the rotator interval 
likely due to injection technique; however, a rotator interval tear could not entirely be 
excluded. 
She has not responded to decompression of the subacromial arch and in fact it has 
made her worse. I am concerned her continued pain and impingement is secondary to 
anterior inferior instability. She continues to complain of a sensation that her shoulder is 
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popping in and out of place. I would recommend an appointment with David Weinstein, 
MD, for shoulder arthroscopy to see if she would be a candidate for anterior capsular 
shift and possible closure of the rotator cuff interval. 
She is not at MMI. I agree with her current restrictions. 
 

The ALJ finds that Dr. Watson’s recommendations that the Claimant see Dr. 
Sanders and Dr. Weinstein were just that, recommendations, and not referrals. 
On September 21, 2010 the Claimant was seen by her ATP at Concentra Medical 
Centers, Dr. Hattem.  In his report, Dr. Hattem recounts that the Claimant had seen Dr. 
Watson for a DIME evaluation.  He noted the recommendations of Dr. Watson and 
under “Impression:” states: 
I will refer [the Claimant] at this time to Dr. Weinstein as recommended by Dr. Watson. 
 

The ALJ finds that Dr. Hattem believed that Dr. Watson made a recommendation 
and not a referral. A further indication of Dr. Hattem’s belief that Dr. Watson made 
recommendations is the fact that Dr. Hattem declined to refer the Claimant to Dr. 
Sanders at this time.  

The ALJ finds that it was Dr. Hattem who referred the Claimant to Dr. Weinstein 
and not Dr. Watson. 

Based upon Dr. Hattem’s referral, the Claimant was sent to Dr. Weinstein who 
examined her on October 18, 2010.  Dr. Weinstein’s report is addressed to Dr. Albert 
Hattem with a cc: to Dr. Wiley Jinkins.  There is no indication that this report was sent to 
Dr. Watson as a result of his recommendation.  In fact, Dr. Watson’s follow-up DIME 
report indicates that the Claimant saw Dr. Weinstein but that he was not in possession 
of Dr. Weinstein’s notes. 

Dr. Weinstein had no further recommendations and when the Claimant saw Dr. 
Hattem on October 21, 2010 he indicated that he would now schedule a cervical MRI 
and the left upper extremity EMG/nerve conduction study “as also recommended by Dr. 
Watson.” There was no indication that Dr. Hattem was considering a referral to Dr. 
Sanders at this time. 

On December 9, 2010 Dr. Hattem saw the Claimant and indicated that all of the 
DIME’s recommendations had been completed, although the Claimant had never been 
referred to Dr. Sanders, and determined the Claimant to be at MMI on that date. 

The Claimant returned to Dr. Watson for a follow-up DIME on January 11, 2011.  
Dr. Watson determined that the Claimant was at MMI for her shoulder issues but his 
evaluation showed continued evidence of thoracic outlet syndrome and he reiterated his 
recommendation that the Claimant should be seen by Dr. Sanders.  He further indicated 
that the Claimant could benefit from a diagnostic scalene or pectoralis block. 

In spite of this determination of Dr. Watson that the Claimant was still in need of 
diagnostic and curative relief, the Respondent-Insurer filed a FAL on March 1, 2011 
based upon this DIME report, which was ambiguous at best. 
 

On June 16, 2011, well over three months since the filing of the FAL by the 
Respondent-Insurer, the Respondent-Insurer filed a Respondents’ Motion to Strike 
Division Independent Medical Examination Report by William Watson, M.D. The 
underlying hearing herein is the subject of that motion. 
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On May 17, 2011 Dr. Watson was deposed.  In that deposition the following 
exchange occurred: 
Q. [By Ms. Harrington] Now, with regard to Dr. Sanders: You made a referral to Dr. 
Sanders, at page 3 of your report, correct? 
Correct. 
Q. All right. And that referral -  - actually, you gave a phone number, (303) 388-6461, 
true? 
Correct. 

Both counsel alluded to an objection to the FAL by the Claimant.  However, the 
ALJ has insufficient evidence indicating that an objection was filed by the Claimant.  To 
the extent that an objection was filed by the Claimant and to the extent that the Claimant 
filed an application for hearing, the ALJ has insufficient evidence of a response being 
filed by the Respondents.  In essence the ALJ has insufficient evidence that the issue of 
striking the DIME report and selecting a new DIME physician was ever endorsed as an 
issue for hearing. 
 

CONCLUSIONS OF LAW 
 

The Respondents argue that once the Claimant objected to the FAL that they 
were then in a position to move to strike the DIME report.  The ALJ disagrees.  The 
Respondents are bound by the FAL as filed. 

Section 8-43-203(2)(b), C.R.S. (2011) establishes specific rules applicable to 
"final admissions" of liability. These rules provide that only the Claimant may object to a 
final admission, and § 8-43-203(2)(d), C.R.S. (2011) forecloses further adjudication of 
issues addressed by the admission unless there is a reopening. See Kizer v. Phil Long 
Ford, W.C. No. 4-391-990 (November 19, 2001). 
Once the Claimant objected and requested a hearing, the Respondents are free to 
endorse issues for hearing in their response.  In the instant matter they have not 
endorsed the striking of the DIME report and selection of a new DIME physician. 
Nonetheless, assuming that the Respondents have appropriately invoked the 
jurisdiction of the ALJ to hear this matter, the ALJ finds that the Respondents have 
failed to establish that it is more likely than not that the DIME report should be stricken 
and that a new DIME should be selected. 

The ALJ concludes that the actions of Dr. Watson did not run afoul of the 
Workers’ Compensation Rules of Procedure.  As found, Dr. Watson made 
recommendations and not referrals.  Notwithstanding his admission in the deposition 
that he made “referrals” the ALJ finds that this is a matter of semantics.  In fact, Dr. 
Watson did not use the word referral in the deposition but merely acquiesced in 
counsels’ leading question. 

The ALJ concludes, based on a totality of the credible evidence submitted, that 
the Respondents have failed to establish by a preponderance of the evidence that the 
DIME report should be stricken and a new DIME physician selected. 
 

ORDER 
  
It is therefore ordered that: 
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The Respondents’ motion to strike the DIME report of William Watson, M.D. and 
to select a new DIME physician is denied and dismissed. 
All matters not determined herein, and not closed by operation of law, are reserved for 
future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 
 
DATE: April 25, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-760-352-01 

 
ISSUES 

Respondents request penalty against Claimant pursuant to Section 8-43-304, C.R.S. for 
Claimant’s alleged refusal to obey the Summary Order dated July 6, 2011. 
 

FINDINGS OF FACT 
Claimant sustained an admitted industrial injury to his low back on May 21, 2008. 
On May 25, 2011, Respondents filed a Final Admission of Liability admitting to 14% 
whole person. 
 
A hearing was held on March 29, 2011 on the issues of medical benefits, TTD, and 
penalties for Claimant’s failure to attend a DIME in violation of a prehearing order.  
Judge Broniak entered a Summary Order dated July 6, 2011.  In that Order, Judge 
Broniak stated: Respondents have established that Claimant violated the lawful order 
issued by PALJ Goldstein on November 24, 2010.  Such order specifically directed 
Claimant to attend a DIME evaluation with Dr. Hompland on December 14, 2010, at 
10:00 a.m.  It is undisputed that Claimant did not attend the appointment.  . . After 
considering the factors set forth in Associated Business Products v. Industrial Claim 
Appeals Office, 126 P. 3d 323 (Colo. App. 2005), the ALJ imposes a penalty of $600.00.  
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Neither party requested Specific Findings of Fact and Conclusion of law.  Therefore, the 
July 6, 2011 Summary Order is a Final Order. 
It is undisputed that Claimant did not pay the $600.00 penalty that was ordered on July 
6, 2011.  
 
The ALJ finds the Claimant knowingly failed to obey the July 6, 2011 Summary Order.  
The Claimant failed to comply with the Order because he did not pay the penalty as set 
forth in that Order.  Claimant’s argument that he did not pay because he did not know 
who to pay since the Order did not specify is not persuasive.    Under Section 8-43-
304(1), C.R.S., “the amount apportioned to the aggrieved party shall be a minimum of 
fifty percent of any penalty assessed.”  Therefore, at a minimum, Claimant owed the 
Respondents $300.00 and did not pay.   
 
Claimant’s argument that he did not pay the penalty because the Order did not give him 
a date to pay is not persuasive.  The July 6, 2011 Summary Order (emailed on July 7, 
2011) was not appealed and became final on July 27, 2011.  Claimant should have 
known that when the Order became final, the penalty payment was due.     
 
The ALJ finds the Claimant has not presented a rationale argument based in law or fact 
for his failure to pay the penalty pursuant to the July 6, 2011 Summary Order. 
 
The ALJ finds the Claimant was in violation of the July 6, 2011 Summary Order (the 
Order was emailed to the parties by OAC on July 7, 2011) from July 28, 2011(21st day 
after order was emailed) until the date of hearing on February 14, 2012 for a total of 202 
days.  The ALJ finds that although the Respondents did not suffer great prejudice from 
the Claimant’s violation of the Order, the Claimant’s actions knowingly and needlessly 
protracted the course of the litigation and cost the Respondents time and money in the 
form of an application for hearing and hearing on this issue.  The Claimant’s course of 
conduct is “reprehensible” because it shows conscious indifference to and disregard of 
the Judge’s July 6, 2011 Summary Order.   
 
There was no credible evidence regarding the amount of penalties assessed in similar 
cases.  In these circumstances the ALJ concludes the Claimant should be assessed a 
penalty of $3 per day for a total of $606.00. 
 
The total penalty of $606.00 is payable to Respondents and is due when this Order 
becomes final. 
 

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law: 
 
When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
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prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   
 
 A Workers' Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence or every inference 
that might lead to conflicting conclusions and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000). 
 
The Respondents seek the imposition of penalties against the Claimant for failing to pay 
the penalty ordered in the July 6, 2011 Summary Order.  The ALJ concludes that the 
imposition of penalties is warranted. 
 
Whether statutory penalties may be imposed under § 8-43-304(1), C.R.S. involves a 
two-step analysis.  The statute provides for the imposition of penalties of up $1,000 per 
day where a person “violates any provision of article 40 to 47 of [title 8], or does any act 
prohibited thereby, or fails or refuses to perform any duty lawfully enjoined within the 
time prescribed by the director or the panel, for which no penalty has been specifically 
provided, or fails, neglects or refuses to obey any lawful order made by the director or 
panel…”  Thus, the ALJ must first determine whether the person’s conduct constitutes a 
violation of the Act, a rule, or an order.  Second, the ALJ must determine whether any 
action or inaction constituting the violation was objectively unreasonable. 
 
For purposes of § 8-43-304(1) a person neglects to obey an order if he fails to take the 
action a reasonable person would take to comply with the order.  The person’s conduct 
is measured by an objective standard, and there is no requirement the person know that 
he has acted unreasonably.  The reasonableness of the person’s action depends upon 
whether it was predicated upon a rational argument based in law or fact.  Jiminez v. 
Industrial Claim Appeals Office, supra; Diversified Veterans Corporate Center v. 
Hewuse, 942 P.2d 1312 (Colo. App. 1997).  The question of whether the person’s 
conduct was reasonable is a question of fact for determination by the ALJ.  Pioneers 
Hospital v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005). 
 
The ALJ may consider a “wide variety of factors” in determining the amount of a penalty.  
Adakai v. St. Mary Corwin Hospital, W.C. No. 4-619-954 (ICAO May 5, 2006).  
However, any penalty assessed should not be excessive in the sense that it is grossly 
disproportionate to the conduct in question.  When determining the penalty the ALJ may 
consider factors including the “degree of reprehensibility” of the violator’s conduct, the 
disparity between the actual or potential harm suffered by the party seeking a penalty 
and the award of penalties, and the difference between the penalties awarded and 
penalties assessed in comparable cases.  Associated Business Products v. Industrial 
Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005). 
 
The ALJ concludes the Claimant knowingly violated the Summary Order of July 6, 2011 
by failing to pay the penalty ordered.  The Claimant failed to comply with the Order for a 



 

 287 

period of 202 days from July 28, 2011, (the 21st day after the Summary Order was 
emailed to the parties) until February 14, 2012, (the date of the hearing).  The 
Claimant’s action in violating the Summary Order was knowing and not predicated on 
any rational argument based in law or fact.    The ALJ concludes the Claimant should be 
penalized at the rate of $3 per day from July 28, 2011 until February 14, 2012 for a total 
penalty of $606.00. 
 
2010 Colo. Sess. Laws, ch. 282, section 1 at 1340-1341 amended § 8-43-304(1) so that 
it now provides penalties are “to be apportioned, in whole or part, at the discretion of the 
director or administrative law judge, between the aggrieved party and the workers’ 
compensation cash fund created in section 8-44-112(7)(a); except that the amount 
apportioned to the aggrieved party shall be a minimum of fifty percent of the penalty to 
be assessed.”  Section 3 (2) of SB 10-012 provides that the provisions of this act “shall 
apply to conduct occurring on or after the applicable effective date of this act.” 
 
The effective date of SB 10-012 is August 11, 2010.  Thus, all of the conduct resulting in 
the imposition of penalties occurred after the effective date of the 2010 amendments 
and the ALJ has discretion to apportion all of the proceeds from the penalties in this 
case. 
 
The ALJ concludes that 100 percent of the penalty proceeds should be distributed to the 
insurer as the “aggrieved party”.  The ALJ concludes that the harm caused by the 
Claimant’s violations of the July 6, 2011 Summary Order was inflicted on the insurer in 
the form of delay and litigation expense.     
 

ORDER 
 
It is therefore ordered that: Claimant shall pay the Insurer $606.00 in penalties. 
 
DATED:  April 25, 2012 
 
Barbara S. Henk 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-145-01 

ISSUE 
 

 Whether Respondents have demonstrated by a preponderance of the evidence 
that Claimant is precluded from receiving Temporary Total Disability (TTD) benefits 
because he was responsible for his termination from employment under §8-42-105(4) 
C.R.S and §8-42-103(1)(g) C.R.S. (collectively “termination statutes”). 
 

STIPULATION 
The parties agreed that Claimant earned an Average Weekly Wage (AWW) of $609.00. 
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FINDINGS OF FACT 

 1. Claimant worked for Employer as a concrete finisher and laborer.  On 
October 13, 2011 Claimant suffered a back injury during the course and scope of his 
employment.  He visited Authorized Treating Physician (ATP) Tony Euser, D.O. for an 
examination.  Dr. Euser diagnosed Claimant with back and neck strains.  He imposed 
work restrictions including no lifting, carrying, pushing/pulling or pinching/grasping in 
excess of 25 pounds.  Claimant subsequently performed modified job duties for 
Employer. 
 2. Co-worker *QQ testified that employees typically arrived at Employer’s 
facility to unload trash from work trucks that had accumulated on the previous day.  
Employees were then divided into work crews of four to five people to travel to various 
job sites.  The crews would then obtain necessary materials from the construction yard 
in order to perform their work activities. 
 3. On October 21, 2012 Claimant was assigned to work with *QQ.  *QQ 
explained that he, a co-worker and Claimant were loading 2X4’s into the back of a work 
truck.  He then noticed that Claimant began to collect his work tools.  Claimant 
exclaimed that he was “tired of working with you guys.”  He then began to drive away 
from Employer’s construction yard. 
 4. Employer’s Vice-President *RR also testified at the hearing in this matter.  
He noticed Claimant driving out of Employer’s construction yard as he was entering the 
facility.  He stopped and spoke to Claimant through his car window.  Claimant stated 
“I’ve had it.  I can’t work here anymore.  I’m done.”  Claimant then drove out of the 
construction yard. 
 5. Owner of Employer *RR testified at the hearing in this matter.  He 
explained that on October 21, 2011 he arrived at the construction yard and began 
assisting employees in loading work trucks.  * remarked that Claimant approached him 
and stated he was tired of working with his crew.  He responded that, because multiple 
crews were leaving the construction yard for various job sites, Claimant could work with 
a different crew.  *RR did not learn that Claimant had abandoned his employment until 
he spoke with *RR later in the day. 
 6. Claimant testified at the hearing in this matter.  He explained that on 
October 21, 2012 he was assisting co-workers in loading work trucks in Employer’s 
construction yard.  Claimant remarked that he asked *RR about the materials that had 
to be placed into the trucks.  He stated that Mr. * responded it is “none of your 
business.”  Claimant commented that he took exception to *RR’s tone and *RR asked 
him to take his stuff and leave.  Claimant viewed *RR’s comments as an insult and a 
termination.  Claimant has not returned to work since October 21, 2012. 
 7. Respondents have demonstrated that it is more probably true than not that 
Claimant committed a volitional act or exercised some control over his October 21, 2011 
termination from employment with Employer.  After Claimant’s October 13, 2011 
industrial injury he began performing modified job duties for Employer.  However, on 
October 21, 2011 he was involved in a dispute with Employer and left the construction 
yard.  The credible testimony of *QQ reflects that Claimant was loading 2X4’s into the 
back of a work truck.  Claimant then began to collect his work tools.  He exclaimed that 
he was “tired of working with you guys.”  Claimant then began to drive away from 
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Employer’s construction yard.  The testimony of *RR supports *QQ’s testimony.  *RR 
explained that on October 21, 2011 Claimant was driving out of Employer’s construction 
yard as he was entering the facility.  He stopped and spoke to Claimant through his car 
window.  Claimant stated “I’ve had it.  I can’t work here anymore.  I’m done.”  Claimant 
then drove out of the construction yard.  Finally, *RR commented that Claimant 
approached him on October 21, 2011 and stated he was tired of working with his crew.  
*RR responded that, because multiple crews were leaving the construction yard for 
various job sites, Claimant could work with a different crew.  In contrast, Claimant 
commented that, after a discussion regarding loading materials, he took exception to 
*RR’s tone and *RR asked him to take his stuff and leave.  However, Claimant’s 
account of the chronology of events is less credible than the testimony of *QQ, *RR and 
*SS.  The evidence simply does not support Claimant’s assertion that he was 
terminated by *RR on October 21, 2011.  Instead, the record reflects that Claimant 
abandoned his position with Employer on October 21, 2011.  Accordingly, Claimant 
precipitated his termination by a volitional act that he would reasonably expect to cause 
the loss of employment.   
 

CONCLUSIONS OF LAW 
1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 
2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 
3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 
 4. Respondents assert that Claimant is precluded from receiving TTD 
benefits because he was responsible for his termination from employment pursuant to 
§8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S.  Under the termination statutes a 
claimant who is responsible for his termination from regular or modified employment is 
not entitled to TTD benefits absent a worsening of condition that reestablishes the 
causal connection between the industrial injury and the wage loss.  In re of George, 
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W.C. No. 4-690-400 (ICAP July 20, 2006).  The termination statutes provide that, in 
cases where an employee is responsible for his termination, the resulting wage loss is 
not attributable to the industrial injury.  In re of Davis, W.C. No. 4-631-681 (ICAP Apr. 
24, 2006).  A claimant does not act “volitionally” or exercise control over the 
circumstances leading to his termination if the effects of the injury prevent him from 
performing his assigned duties and cause the termination.  In re of Eskridge, W.C. No. 
4-651-260 (ICAP Apr. 21, 2006).  Therefore, to establish that Claimant was responsible 
for his termination, Respondents must demonstrate by a preponderance of the evidence 
that Claimant committed a volitional act, or exercised some control over his termination 
under the totality of the circumstances.  See Padilla v. Digital Equipment, 902 P.2d 414, 
416 (Colo. App. 1994).  An employee is thus “responsible” if he precipitated the 
employment termination by a volitional act that he would reasonably expect to cause the 
loss of employment.  Patchek v. Dep’t of Public Safety, W.C. No. 4-432-301 (ICAP, 
Sept. 27, 2001). 
 
 5. As found, Respondents have demonstrated by a preponderance of the 
that Claimant committed a volitional act or exercised some control over his October 21, 
2011 termination from employment with Employer.  After Claimant’s October 13, 2011 
industrial injury he began performing modified job duties for Employer.  However, on 
October 21, 2011 he was involved in a dispute with Employer and left the construction 
yard.  The credible testimony of *QQ reflects that Claimant was loading 2X4’s into the 
back of a work truck.  Claimant then began to collect his work tools.  He exclaimed that 
he was “tired of working with you guys.”  Claimant then began to drive away from 
Employer’s construction yard.  The testimony of *RR supports *QQ’s testimony.  *RR 
explained that on October 21, 2011 Claimant was driving out of Employer’s construction 
yard as he was entering the facility.  He stopped and spoke to Claimant through his car 
window.  Claimant stated “I’ve had it.  I can’t work here anymore.  I’m done.”  Claimant 
then drove out of the construction yard.  Finally, *RR commented that Claimant 
approached him on October 21, 2011 and stated he was tired of working with his crew.  
*RR responded that, because multiple crews were leaving the construction yard for 
various job sites, Claimant could work with a different crew.  In contrast, Claimant 
commented that, after a discussion regarding loading materials, he took exception to 
*RR’s tone and *RR asked him to take his stuff and leave.  However, Claimant’s 
account of the chronology of events is less credible than the testimony of *QQ, *RR and 
*SS.  The evidence simply does not support Claimant’s assertion that he was 
terminated by *RR on October 21, 2011.  Instead, the record reflects that Claimant 
abandoned his position with Employer on October 21, 2011.  Accordingly, Claimant 
precipitated his termination by a volitional act that he would reasonably expect to cause 
the loss of employment. 
 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge enters the 
following order: 
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1. Claimant is not entitled to receive TTD benefits subsequent to October 21, 2011 
because he was responsible for his termination from employment. 
 
2. Claimant earned an AWW of $609.00. 
 
3. Any issues not resolved in this order are reserved for future determination. 
If you are a party dissatisfied with the Judge’s order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 
DATED: April 25, 2012. 
 
Peter J. Cannici 
Administrative Law Judge 
 
April orders to 5/4 
 
 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-795-448-01 

 
ISSUE 

The following issue was raised for consideration at hearing: 
a. Whether Claimant sustained her burden of proof to establish that the claim 

should be reopened based on a change in condition. 
 

STIPULATIONS OF FACT 

1. The parties stipulate to the following: 
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a. If the claim is reopened based on a change in condition, Claimant is 
entitled to temporary total disability benefits (TTD) for the period October 25, 2011, 
through December 15, 2011. 

 
b. If the claim is reopened based on a change in condition, Claimant is 

entitled to temporary partial disability benefits (TPD) for the period December 16, 2011, 
through January 31, 2012. 

 
FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following 
Findings of Fact are entered. 

1. Claimant has been employed by Employer as a nurse since 2006.  
Claimant provides medical services and treatment to inmates at the __Justice Center.  
(Exhibit A)  For example, Claimant performs physical examinations, conducts medical 
tests, and administers medications.  Claimant works full time consisting of five eight 
hour shifts per week.  Claimant spends a majority of her shift on her feet standing or 
walking. 

2. Claimant injured her right knee on June 3, 2009.  (Ex. A)  She was picking 
up boxes from Employer’s loading dock when she slipped on a puddle of water falling to 
the ground.  (Ex. A)  Respondents filed a General Admission of Liability on June 16, 
2009, accepting liability for the claim.  (Ex. B) 

3. Claimant was initially referred to Plum Creek Medical Center for medical 
treatment and came under the care of Jack England, M.D.  (Ex. N)  An MRI performed 
on June 17, 2009, revealed a tear of the medial meniscus and chondral degeneration.  
(Ex. P)  Claimant was referred to Carey Motz, M.D., at Denver-Vail Orthopedics, P.C., 
for surgical evaluation.  (Exs. N & O)  Dr. Motz subsequently performed a right knee 
arthroscopy with partial medial and lateral meniscectomy on July 22, 2009.  (Ex. L)  
Subsequent medical records reveal that 35% of Claimant medical meniscus was 
removed in the July 22, 2009, procedure.  (Ex. M) 

4. Claimant participated in post-surgical physical therapy and was followed 
by both Drs. Motz and England.  (Exs. N & O) Claimant’s knee pain and symptoms 
gradually improved.  (Exs. N & O)  Dr. Motz administered a steroid injection on 
September 11, 2009, due to some ongoing symptoms.  (Ex. O)  Claimant’s symptoms 
responded well to the injection and Dr. Motz released Claimant from his care on 
October 9, 2009, with instructions to complete her physical therapy and to return as 
needed.  (Ex. O)  Dr. England determined that Claimant reached maximum medical 
improvement on October 27, 2009.  (Ex. N)  Despite having undergone surgery, Dr. 
England declined to assign any permanent impairment.  (Ex. N) 

5. Respondents filed a Final Admission of Liability on November 2, 2009, 
based on Dr. England’s findings that Claimant had reached maximum medical 
improvement on October 27, 2009, without any permanent impairment.  (Ex. C)  
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Claimant did not object to the Final Admission, and therefore, the claim closed thirty 
days after the Final Admission by operation of law. 

6. Claimant received medical treatment for her knees prior to the June 3, 
2009, industrial injury.  (Ex. M)  On September 18, 2006, Claimant sought medical 
treatment at Kaiser Permanente (“Kaiser”) for right knee pain that had gotten worse 
over the preceding six weeks.  (Ex. M-Pg. 80)  Claimant reported the knee pain was 
better when she was on her feet but hurt worse when going up stairs or lying down.  
(Ex. M-Pg. 81)  Robert Wilson, M.D., the physician who evaluated Claimant on 
September 18, 2006, recommended Claimant undergo an MRI and x-rays.  (Ex. M-Pg. 
81)  Dr. Wilson instructed Claimant to continue icing her knee, exercising and using 
ibuprofen and to follow up after the recommended diagnostic imaging had been 
performed.  (Ex. M-Pg. 82) 

7. Claimant returned to Kaiser on November 2, 2006, asking to change 
medications for her right knee because she was having problems with dizziness and 
nausea with the current over-the-counter medications.  (Ex. M-Pg. 84)  The previously 
recommended x-rays and MRI had not been done by that appointment and so x-rays 
were performed that day.  (Ex. M-Pg. 84)  The x-rays revealed “mild to moderate 
degenerative joint disease.”  (Ex. M-Pg. 133)  Claimant was prescribed Etodolac for 
pain and inflammation and told to follow up with additional problems if necessary.  (Ex. 
M-Pg. 84) 

8. Claimant returned to Kaiser on November 30, 2006.  (Ex. M-Pg. 85)  Dr. 
Wilson recommended, and performed, a steroid injection noting that Claimant was not 
complaining of any “mechanical” symptoms.  (Ex. M-Pg. 87).  The medical records 
reveal, and Claimant testified, that her symptoms responded well to the November 30, 
2006, steroid injection and she did not require additional medical treatment for her knee 
for close to a year.  Claimant testified that her knee pain was far less severe in 2006 
than it was following the industrial injury and that it never prevented her from performing 
her job (which requires her to be on her feet for close to eight hours). 

9. Claimant returned to Kaiser on October 1, 2007, indicating that her knee 
pain had returned in the last couple of weeks.  (Ex. M-Pg.90)  Dr. Wilson noted that 
Claimant had good relief with a steroid injection previously, and recommended and 
performed a repeat injection.  (Ex. M-Pg. 90)  The medical records reveal, and Claimant 
testified, that Claimant again had good relief from the steroid injection and required no 
additional follow up visits for her knee between October 1, 2007 and the industrial injury 
on June 3, 2009.  (Ex. M)  Claimant again testified that her knee pain in 2007 was not 
as severe as her knee problems following the industrial injury and never limited her 
ability to perform her job.  Importantly, Claimant had a physical examination on 
February 23, 2009.  (Ex. M-Pgs. 92-96)  While records for that physical document the 
history of knee problems, they do not indicate significant ongoing knee symptoms.  (Ex. 
M-Pgs. 92-96) 

10. Claimant testified that while her knee symptoms were better for a period 
following maximum medical improvement, they returned in 2010, less than a year later.  
Claimant indicated that she began having difficulty being on her feet all day at work; a 
problem she had not previously experienced prior to the industrial injury. 
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11. Claimant returned to Kaiser on November 4, 2010, with complaints of 
moderate to severe knee pain.  (Ex. M-Pg. 112)  Dr. Arnold, the Kaiser physician who 
evaluated Claimant on November 4th, performed another steroid injection, but also 
referred Claimant for an orthopedic evaluation.  (Ex. M-Pg. 112)  Claimant had x-rays of 
both knees performed on November 22, 2010.  The x-ray of Claimant’s left knee 
showed minimal degenerative changes.  (Ex. M-Pg. 132)  The x-ray of Claimant’s right 
knee, however, revealed mild to moderate degenerative changes (more severe than the 
left knee).  (Ex. M-Pg. 132)  The x-ray of Claimant’s right knee was also compared to 
the previous x-ray done in November, 2006, and was interpreted as showing a 
progression of Claimant’s arthritis.  (Ex. M-Pg. 132)  Claimant testified that she did not 
initially seek treatment under the workers’ compensation claim (through the authorized 
treating physician) at the end of 2010 because she did not know she was allowed to do 
so. 

12. Claimant testified that representatives from Employer noticed her having 
knee issues and limping and subsequently told her to seek medical treatment under the 
workers’ compensation claim.  Claimant returned to Plum Creek Medical Center where 
she was evaluated by a physician’s assistant.  (Ex. N-Pg. 207-208)  The physician’s 
assistant diagnosed Claimant with right knee tendonitis and a right knee medial 
ligament strain, and opined that Claimant’s ongoing knee condition was not work 
related.  (Ex. N-Pg. 207-208)  Claimant testified, and subsequent medical records 
reflect, that the physician’s assistant is the only medical provider to ever diagnose 
Claimant with tendonitis and/or a medial ligament strain.  None of the medical doctors, 
including the Kaiser surgeon that eventually performed a total knee replacement, have 
ever diagnosed Claimant with tendonitis or a medial ligament strain.  Claimant has 
never received treatment for tendonitis or a medial ligament strain.  In light of the 
physician’s assistant’s causation opinion, Respondents denied liability for ongoing 
medical treatment.  (Exs. I and J) 

13. Claimant returned to Kaiser on February 1, 2011, for the previously 
recommended orthopedic evaluation and was seen by Mark Liu, PA.  (Ex. M-Pg. 117)  
Mr. Liu noted the steroid injection Claimant had in November, 2010, stating that the 
injection only provided a few days of relief.  (Ex. M-Pg. 117)  Mr. Liu recommended 
Claimant undergo a series of three Supartz injections, but also provided Claimant with 
information regarding a total knee replacement.  (Ex. M-Pg. 117)   Claimant underwent 
the three Supartz injections recommended by Mr. Liu on March 4, 11, and 18, 2011.  
(Ex. M-Pgs. 119-125)  Claimant returned to Kaiser on March 21, 2011, reporting that the 
Supartz injections provided no relief.  (Ex. M-Pg. 128) 

14. Claimant was evaluated on June 17, 2011, at Kaiser by John Gargaro, 
M.D., an orthopedic surgeon.  (Ex. M-Pg. 141)  Dr. Gargaro noted that Claimant was 
reporting severe pain, that steroid injections were no longer relieving her pain, that the 
Supartz injections provided minimal to no relief and that she was having difficulty being 
on her feet all day at work.  (Ex. M-Pg. 141)  Dr. Gargaro obtained x-rays of Claimant’s 
knee which revealed “bone-on-bone medial compartment arthritis” (the same location of 
the meniscal tear involved in the industrial injury).  (Ex. M-Pg. 141)  Dr. Gargaro stated 
that conservative measures had failed to address Claimant’s knee pain and 
recommended a total knee replacement.  Claimant underwent the recommended knee 
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replacement by Dr. Gargaro on October 25, 2011.  Claimant continued to follow up with 
Dr. Gargaro post-surgically.  Dr. Gargaro released Claimant to return to work part-time 
on December 15, 2011, and to full duty work on January 31, 2012. 

15. The parties took Dr. Gargaro’s deposition on February 21, 2012.  Dr. 
Gargaro was qualified as an expert in orthopedic surgery.  He has been practicing 
orthopedic surgery since the mid-1990s.  His current practice focuses almost 
exclusively on knee and hip replacements. 

16. Dr. Gargaro testified that he became involved in Claimant’s care in June 
2011 and diagnosed Claimant with end-stage osteoarthritis that was more prominent in 
the medial compartment (where the damage was from the industrial injury).  Dr. 
Gargaro testified that he recommended and performed a total knee replacement to treat 
the osteoarthritis. 

 17. Dr. Gargaro expressed his opinion that the industrial injury 
contributed to Claimant’s need for the knee replacement he performed on October 25, 
2011.  Dr. Gargaro explained that Claimant obviously had some pre-existing 
osteoarthritis, but that the work-related meniscus tear, and subsequent meniscectomy, 
“hastened” or accelerated Claimant’s need for the knee replacement.  Dr. Gargaro 
testified that it is “common” for an individual who has part of their meniscus removed 
(meniscectomy) to require a knee replacement sooner than they otherwise would. 

 18 The medical records and Claimant’s testimony are consistent with 
Dr. Gargaro’s opinion regarding causation.  The evidence established that Claimant 
sought additional medical treatment in 2010 due to increasing symptoms.  Claimant 
credibly testified that she had increasing difficulty standing for a majority of her work day 
to the point that her symptoms were unbearable.  Claimant underwent additional 
injections and eventually, a total knee replacement due to her increased symptoms.  
Claimant was taken off work completely for a period of time and then was allowed to 
work with restrictions for a period. 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered. 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
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 To sustain a finding in Claimant’s favor, the Claimant must do more than put the 
mind of the trier of fact in a state of equilibrium. If the evidence presented weighs evenly 
on both sides, the finder of fact must resolve the question against the party having the 
burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. 
Robinson, 772 P.2d 62 (Colo. 1989). 

Section 8-43-303, C.R.S. (2011) authorizes an ALJ to reopen any award on the 
ground of inter alia, change in condition. Landeros v. Industrial Claim Appeals Office, 
214 P.3d 544 (Colo. App. 2009). The party seeking to reopen an issue or claim bears 
the burden of proof, Section 8-43-303(4), C.R.S. (2011), and must make a threshold 
showing of a change of condition.  Heinicke v. Industrial Claim Appeals Office, 197 P.3d 
220 (Colo. App. 2008).  A change in condition refers either to change in the condition of 
the original compensable injury or to a change in claimant's physical or mental 
condition, which can be causally related to the original injury. Jarosinski v. Industrial 
Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002); Chavez v. Industrial 
Commission, 714 P.2d 1328 (Colo. App. 1985).  

A claimant shoulders the burden of proving her condition has changed and her 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, supra; 
see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
 Reopening is warranted if Claimant proves that additional medical treatment was 
needed. Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); 
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  Respondents 
are liable if an industrial injury aggravates, accelerates or combines with a pre-existing 
condition to cause a need for medical treatment.  Section 8-41-301(1)(c), C.R.S.; 
Snyder v. Industrial Claims Appeals Office, 942 P.2d 1337 (Colo. App. 1997).   
 Claimant has met her burden of proof, by a preponderance of the evidence, 
proving both that her condition has worsened since being placed at maximum medical 
improvement in October 2009, and that her need for a total knee replacement was 
caused by the June 2009, industrial injury because the industrial injury accelerated a 
pre-existing condition causing the need for the knee replacement. 

 
 There is no dispute that Claimant’s knee symptoms increased after being put at 
maximum medical improvement in October 2009.  The medical records and Claimant’s 
testimony establish that Claimant sought additional medical treatment in 2010 due to 
increasing symptoms.  Claimant testified that she had increasing difficulty standing for a 
majority of her work day to the point that her symptoms were unbearable.  Claimant 
underwent additional injections and eventually, a total knee replacement due to her 
increased symptoms.  Claimant was taken off work completely for a period of time and 
then was allowed to work with restrictions for a period.  Respondents have not offered 
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any credible or persuasive evidence to dispute that Claimant’s knee condition worsened 
since maximum medical improvement. 

 
 Dr. Gargaro credibly testified, to a reasonable degree of medical probability, that 
the industrial injury (meniscal tear), and resulting medical treatment (meniscectomy), 
contributed to Claimant’s need for the total knee replacement.  Dr. Gargaro explained 
that Claimant had pre-existing osteoarthritis and may have required a knee replacement 
at some point, but that the industrial injury caused her to need the knee replacement 
several years before she otherwise would have.  The industrial injury “accelerated” 
Claimant’s need for a knee replacement.   

 
 Respondents offered no testimony to rebut Dr. Gargaro’s causation opinion.  
Instead, Respondents rely on the written opinion of the physician’s assistant Claimant 
saw in January 2011.  That opinion is found to be less credible than the testimony and 
opinion of Dr. Gargaro. 

ORDER 

 It is therefore ordered that: 
1. Claimant has proved a change in condition by a preponderance of the 

evidence, and therefore, the claim is reopened pursuant to Section 8-43-303, C.R.S. 
2. Pursuant to the parties’ stipulation, Respondents shall pay Claimant TTD 

for the period October 25, 2011, through December 15, 2011, and TPD for the period 
December 16, 2011, through January 31, 2012. 

Respondents shall pay eight percent interest on all benefits not paid when due. 
 All matters not determined herein are reserved for future determination. 
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 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
DATED:  April 25, 2012____ 
Margot W. Jones  
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-725-339 

 
ISSUE 

Whether Claimant has presented substantial evidence to support a determination 
that future medical treatment in the form of left knee Supartz injections will be 
reasonably necessary to relieve the effects of his industrial injury or prevent further 
deterioration of his condition pursuant to Grover v. Industrial Comm’n., 759 P.2d 705 
(Colo. 1988). 

FINDINGS OF FACT 

 1. On March 23, 2007 Claimant suffered an admitted left knee injury 
during the course and scope of his employment with Employer.  On April 16, 2007 
Claimant underwent an initial orthopedic assessment with Authorized Treating 
Physician (ATP) Curtis Leonard, M.D.  He reported pain and swelling in his left knee in 
the absence of a specific injury.  Although Dr. Leonard noted that Claimant had mild 
degenerative left knee changes he doubted that the degenerative condition was causing 
Claimant’s symptoms.  He also remarked that Claimant had some discomfort because 
of “chronic prepatellar bursitis.”  Dr Leonard suspected a medial meniscus tear and 
referred Claimant for an MRI. 

 2. On April 23, 2007 Dr. Leonard reviewed Claimant’s left knee MRI.  
The MRI reflected a fluid cyst and typical degenerative changes.  Claimant’s left knee 
did not exhibit a meniscal tear or reveal an arthritic condition. 

 3. On June 21, 2007 Claimant underwent left knee surgery with Dr. 
Leonard.  After the surgery Dr. Leonard noted the following diagnoses: “A) Frayed 
medial patella plica; cartilaginous surfaces and meniscus all pristine; no loose bodies; 
B) Proximal anterior lateral tibia soft tissue cyst, well-encapsulated, removed without 
difficulty.” 

 4. Claimant did not experience significant pain relief as a result of his 
left knee surgery and required narcotic pain medication for his symptoms.  In 
September and October 2007 Dr. Leonard also performed a series of Supartz injections 
on Claimant’s left knee. 

 5. On October 22, 2007 Claimant reached Maximum Medical 
Improvement (MMI) for his March 23, 2007 industrial injury.  David Orgel, M.D. assigned 
Claimant a 10% lower extremity impairment rating and discharged him from medical 
treatment. 

 6. On January 30, 2008 Claimant returned to Dr. Leonard for an 
evaluation.  Claimant reported that the Supartz injections had improved his knee 
symptoms.  However, Claimant commented that he had injured his left knee just before 
Christmas when he slipped in the snow.  He heard a pop at the time of the injury and his 
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anterior left knee struck a brick wall.  Claimant noted that the incident caused an 
increase in symptoms.  Dr. Leonard diagnosed “anterior left knee tibial tuberosity 
contusion as a result of a fall in December, 2007.” 

 7. On May 19, 2008 Claimant visited Dr. Leonard for an examination.  
Because Claimant reported increased left knee pain, Dr. Leonard recommended a 
second series of Supartz injections. 

8. On July 10, 2008 Claimant completed the second series of Supartz 
injections.  Because he only experienced temporary pain relief, Dr. Leonard 
recommended a second MRI. 

 9. On October 31, 2008 Claimant underwent a left knee MRI.  Dr. 
Leonard remarked that the MRI revealed degenerative changes in the posterior medial 
meniscus and a smaller cyst.  He noted that Claimant continued to suffer from left knee 
osteoarthrosis. 

 10. On December 22, 2008 Claimant visited William P. Cooney, M.D. to 
obtain a second opinion about his left knee condition.  After performing a physical 
examination and reviewing Claimant’s medical history Dr. Cooney concluded that 
Claimant did not require additional left knee surgery.  He commented that Claimant’s 
pain was out of proportion to examination findings.  Dr. Cooney recommended 
aggressive physical therapy and possible additional Supartz injections. 

 11. After undergoing physical therapy in early 2009 Claimant returned 
to Dr. Leonard for an evaluation.  Dr. Leonard remarked that Claimant continued to 
suffer left knee pain.  He noted that Claimant’s left knee pain had gradually worsened 
since the industrial injury.  Claimant sought additional Supartz injections because they 
typically provided partial pain relief for approximately three months.  Dr. Leonard 
commented that Supartz injections constituted a reasonable treatment option but they 
had previously provided disappointing results.  He recommended a possible chronic 
pain management program and evaluation for knee joint replacement. 

 12. On June 14, 2009 Claimant obtained a third opinion regarding his 
left knee condition from E. Mark Hammerberg, M.D.  Dr. Hammerberg diagnosed a 
“variant of patellofemoral syndrome.”  He noted that he could not recommend “any 
particular intervention beyond a dedicated therapy program for quadriceps 
strengthening and hamstring stretching.” 

 13. On October 29, 2009 Claimant returned to Dr. Leonard for an 
examination.  He reported increased left knee pain.  Dr. Leonard noted that Claimant 
continued to suffer from left knee osteoarthrosis.  He attributed Claimant’s increased 
symptoms to the fall weather.  Claimant requested additional Supartz injections and Dr. 
Leonard responded “I think this is fine.” 

 14. On November 23, 2009 Insurer’s Physician Advisor James 
McElhinney, M.D. conducted a medical records review of Claimant’s treatment.  In 
recounting Claimant’s medical history he specifically referenced Dr. Leonard’s operative 
report that Claimant had pristine cartilage and menisci in his knees.  Dr. McElhinney 
also mentioned Claimant’s December 2007 left knee injury when he slipped on snow.  
He concluded that Claimant had been incorrectly diagnosed with osteoarthritis in his left 
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knee. Dr. McElhinney also explained that Supartz injections are intended to treat 
osteoarthritis.  He thus recommended the denial of authorization for additional Supartz 
injections. 

 15. On March 26, 2010 Claimant underwent an independent medical 
examination with James P. Lindberg, M.D.  Dr. Lindberg reviewed Claimant’s medical 
history and course of treatment.  Based on a review of Claimant’s arthroscopic findings, 
Dr. Lindberg could not find any evidence of degenerative arthritis in Claimant’s left knee 
and noted that Supartz injections were contraindicated.  He commented that the 
December 2007 incident in which Claimant slipped in the snow was fairly trivial and 
likely did not cause significant degenerative arthritis in Claimant’s left knee.  Dr. 
Lindberg determined that Supartz injections were not reasonable and necessary 
because there was no evidence of degenerative arthritis in Claimant’s left knee. 

 16. On May 5, 2010 ALJ Cannici issued Findings of Fact, Conclusions 
of Law and Order (Order) in this matter.  He determined that Claimant had produced 
substantial evidence to support a determination that future medical treatment in the form 
of left knee Supartz injections was reasonably necessary to relieve the effects of his 
March 23, 2007 left knee injury or prevent further deterioration of his condition. 

 17. On June 29, 2011 Claimant returned to Dr. Leonard for an 
evaluation.  Claimant reported that he had started a new job and his knee pain had 
returned in May 2011.  He also noted that his knee pain had recurred intermittently for 
years but had been gradually worsening.  Dr. Leonard continued conservative treatment 
and released Claimant to full duty employment with no restrictions. 

 18. On September 13, 2011 Claimant underwent an independent 
medical examination with Allison M. Fall, M.D.  She concluded that Claimant did not 
warrant additional medical maintenance treatment for his March 23, 2007 left knee 
injury.  Dr. Fall also determined that Claimant did not require narcotic pain medications 
for his subjective complaints of left knee pain in the absence of corresponding objective 
findings. 

 19. On October 4, 2011 Insurer’s Claims Representative Sondra 
Lavalley drafted a letter to Dr. Leonard.  Ms. Lavalley noted that Dr. Fall had concluded 
that Claimant did not require additional medical maintenance treatment.  Ms. Lavalley 
inquired from Dr. Leonard whether he agreed with Dr. Fall that Claimant was “at the end 
of his maintenance care as directly and causally related to the left knee work injury of 
3/3/2007.”  In an October 11, 2011 letter Dr. Leonard responded that he “agree[d] with 
Dr. Fall’s opinion that [Claimant was] at the end of his maintenance care as directly and 
causally related to the left knee work injury of 3/3/2007.” 

 20. On October 12, 2011 Claimant returned to Dr. Leonard for an 
examination.  Claimant reported that physical activity aggravated his left knee pain and 
expressed an interest in receiving viscosupplementation.  Dr. Leonard responded that 
“many people with mild knee arthritis request viscosupplementation this time of year.  I 
suspect it is due to barometric pressure changes associated with our Fall weather.”  
Claimant noted that his Workers’ Compensation benefits were being discontinued.  Dr. 
Leonard responded: 
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this is probably appropriate.  [Claimant] sustained an injury, and received 
extensive treatment, over a prolonged period of time.  His persistent discomfort is not 
unusual, and likely has little if any relation to his original injury.  I advise that he may 
continue to treat his knee as well as any other orthopedic troubles through his regular 
insurance. 

 21. Claimant testified at the hearing in this matter.  He commented that 
the Supartz injections typically provided pain relief for approximately three months.  
Claimant explained that Supartz injections improved his function when performing 
activities of daily living and when working.  However, he remarked that as the injections 
wear off his function decreases. 

 22. Claimant has failed to produce substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his March 23, 2007 left knee injury or prevent further deterioration of his 
condition.  On June 21, 2007 Claimant underwent left knee surgery as a result of his 
March 23, 2007 industrial injury.  ATP Dr. Leonard subsequently administered two sets 
of Supartz injections to alleviate Claimant’s continued left knee pain.  Claimant 
explained that the injections provided pain relief for approximately three months and 
allowed for improved functioning.  Claimant’s October 31, 2008 MRI revealed 
degenerative changes in his left knee.  Dr. Leonard maintained that Claimant suffered 
from left knee osteoarthrosis and Supartz injections constituted a reasonable treatment 
option.  In contrast, doctors McElhinney and Lindberg concluded that additional Supartz 
injections were not reasonable and necessary because Claimant did not suffer from 
degenerative arthritis.  On May 5, 2010 ALJ Cannici issued an Order concluding that 
Claimant had produced substantial evidence to support a determination that future 
medical treatment in the form of left knee Supartz injections was reasonably necessary.  
However, after performing an independent medical examination on September 13, 2011 
Dr. Fall concluded that Claimant did not warrant additional medical maintenance 
treatment for his March 23, 2007 left knee injury.  In an October 11, 2011 response to a 
letter from claims representative Ms. Lavalley ATP Dr. Leonard stated that he “agree[d] 
with Dr. Fall’s opinion that [Claimant was] at the end of his maintenance care as directly 
and causally related to the left knee work injury of 3/3/2007.”  Finally, in an October 12, 
2011 medical report Dr. Leonard reiterated that Claimant had received extensive, 
prolonged treatment for his industrial injury.  He emphasized that “[Claimant’s] 
persistent discomfort is not unusual, and likely has little if any relation to his original 
injury.  Dr. Leonard thus advised Claimant to seek medical treatment through his private 
health insurance.  Accordingly, the persuasive opinion of ATP Dr. Leonard, in 
conjunction with the recommendations of Dr. Fall, reflect that additional medical 
maintenance treatment in the form of Supartz injections is not reasonably necessary to 
relieve the effects of Claimant’s March 23, 2007 industrial injury or prevent further 
deterioration of his condition. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
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proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent 
further deterioration of his condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-
13 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  Once a claimant establishes the probable need for future medical 
treatment he “is entitled to a general award of future medical benefits, subject to the 
employer's right to contest compensability, reasonableness, or necessity.”  Hanna v. 
Print Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); see Karathanasis v. Chilis 
Grill & Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  Whether a claimant has 
presented substantial evidence justifying an award of Grover medical benefits is one of 
fact for determination by the Judge.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 919 P.2d 701, 704 (Colo. App. 1999). 

5. As found, Claimant has failed to produce substantial evidence to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
effects of his March 23, 2007 left knee injury or prevent further deterioration of his 
condition.  On June 21, 2007 Claimant underwent left knee surgery as a result of his 
March 23, 2007 industrial injury.  ATP Dr. Leonard subsequently administered two sets 
of Supartz injections to alleviate Claimant’s continued left knee pain.  Claimant 
explained that the injections provided pain relief for approximately three months and 
allowed for improved functioning.  Claimant’s October 31, 2008 MRI revealed 
degenerative changes in his left knee.  Dr. Leonard maintained that Claimant suffered 
from left knee osteoarthrosis and Supartz injections constituted a reasonable treatment 
option.  In contrast, doctors McElhinney and Lindberg concluded that additional Supartz 
injections were not reasonable and necessary because Claimant did not suffer from 
degenerative arthritis.  On May 5, 2010 ALJ Cannici issued an Order concluding that 
Claimant had produced substantial evidence to support a determination that future 
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medical treatment in the form of left knee Supartz injections was reasonably necessary.  
However, after performing an independent medical examination on September 13, 2011 
Dr. Fall concluded that Claimant did not warrant additional medical maintenance 
treatment for his March 23, 2007 left knee injury.  In an October 11, 2011 response to a 
letter from claims representative Ms. Lavalley ATP Dr. Leonard stated that he “agree[d] 
with Dr. Fall’s opinion that [Claimant was] at the end of his maintenance care as directly 
and causally related to the left knee work injury of 3/3/2007.”  Finally, in an October 12, 
2011 medical report Dr. Leonard reiterated that Claimant had received extensive, 
prolonged treatment for his industrial injury.  He emphasized that “[Claimant’s] 
persistent discomfort is not unusual, and likely has little if any relation to his original 
injury.  Dr. Leonard thus advised Claimant to seek medical treatment through his private 
health insurance.  Accordingly, the persuasive opinion of ATP Dr. Leonard, in 
conjunction with the recommendations of Dr. Fall, reflect that additional medical 
maintenance treatment in the form of Supartz injections is not reasonably necessary to 
relieve the effects of Claimant’s March 23, 2007 industrial injury or prevent further 
deterioration of his condition. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

1. Claimant’s re quest for additional medical maintenance treatment in the 
form of left knee Supartz injections is denied and dismissed. 

2. Any issues not resolved by this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: April 26, 2012. 
Peter J. Cannici 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-854-177 

 
ISSUES 

Whether the Claimant proved she suffered a compensable injury to her left leg 
pursuant to C.R.S. § 8-41-301 on February 6, 2011 while performing services arising 
out of and in the course of her employment with Employer. 

If the Claimant’s claim is compensable, whether the Claimant proved that her 
subsequent medical treatment was related to and reasonably necessary to cure or 
relieve her of effects from the alleged work injury on February 6, 2011. 

If the Claimant’s claim is compensable, whether Claimant is entitled to temporary 
total disability benefits from the date of the alleged workplace injury. 

If the Claimant’s claim is compensable, whether offsets apply to the Claimant’s 
benefits if the injury is found to be compensable.  

The issue of calculation of average weekly wage was resolved by stipulation of 
the parties at the hearing (see below in Stipulated Facts #27).   

FINDINGS OF FACT 

Stipulated Facts 
 Prior to the hearing in this matter, the parties reached a written stipulation and 
specifically stipulated to 26 factual statements.  A written document signed on 
December 1, 2011 by counsel for Claimant and counsel for Respondents was tendered 
and the ALJ accepted and adopted the stipulations on the record. In addition the parties 
stipulated on the record as to the Claimant’s average weekly base wage (see #27).  The 
following constitute finding of fact as stipulated by the parties: 

1. Claimant was hired as a snowboard instructor for children at the ___Ski 
and Snowboard Schools for the ski season 2010-2011. This was her first year of 
employment at ___, her employer. 

2. Before she began work as an instructor, Claimant participated in a 6-day, 
mandatory clinic in which she was taught, among other things, policies and procedures 
pertaining to instruction of children at ski school and pertaining to her obligations as an 
employee of __. 

3. Claimant was paid for her time spent at the mandatory clinic, which she 
satisfactorily completed. 

4. On December 1, 2011, Claimant signed an acknowledgement that she 
was required to familiarize herself with the __Employee Handbook posted on the 
intranet. 
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5. Claimant was employed as a snowboard instructor at __ Ski Resort from 
December 1, 2010 until February 10, 2011. 

6. On February 6, 2011, Claimant tore her ACL and meniscus in her left 
knee, and fractured her tibia in her left leg, while participating in a non-mandatory 
snowboarding skills clinic conducted at __ Ski Resort. 

7. The skills clinic, entitled “Spin Doctor” (‘the clinic”), involved freestyle 
snowboarding skills pertaining to spinning. 

8. The clinic was elective, which is to say it was not required as part of 
Claimant’s regular instructor duties. 

9  The clinic was taught by *A, an employee of __. 
10. *A was paid by __ for his time teaching the clinic, and the curriculum he 

used was approved by that entity. 
11. The clinic was taught on land which was leased by __ and used by that 

entity in its regular course of business. 
12. All operating costs associated with the clinic were paid for by __. 
13. The clinic was offered free of charge to __ employees. 
14. The clinic was closed to non-employees. 
15.   Claimant was not paid for participating in the “Spin Doctor” clinic in which 

she was injured. 
16. Claimant was not on the schedule as an instructor for the entire calendar 

week of the accident.  
17. At the time of injury, Claimant was not in uniform as employees were 

permitted to wear their uniforms only on scheduled work days. 
18. Claimant was not scheduled to work as a snowboard instructor on the 

date of her injury. 
19. No one in a supervisory position at __ required Claimant to attend the 

particular clinic where she was injured. 
20. The clinic did not involve skills Claimant would need to teach 

snowboarding to children in her current assignment at __. 
21. Claimant was not registered to take her AASI Level 2 certification test at 

the time of her injury.   
22. Claimant did not need to obtain Level 2 certification to keep working at __. 
23. Claimant participated in two other non-mandatory clinics prior to her injury. 
24 After recovering from surgery for her injury, Claimant was employed with 

__ in __ Wyoming from late August 2011 to mid-October 2011,and she received 
unemployment compensation benefits.   Between the two income sources, she received 
$7,680.56 since the date of injury.  

25. Respondents have denied liability for the left lower extremity injury. 
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26. Claimant has incurred approximately $30,000 in medical bills for treatment 
of her left leg injury.   None of these bills have been paid by __.  

27.     Claimant’s base wage was $331.58.  Per the Employee Handbook 
(Claimant’s Exhibit 3, p. 34; Respondents’ Exhibit E, p. 27), the Claimant receives a 
50% employee discount on food with a daily maximum retail value of $25.00.  So, 
$12.50 x 7 days = $87.50.  Then, $331.58 + $87.50 = $419.08 for the Claimant’s 
Average Weekly Wage.   

 
Findings of Fact from Testimony and Exhibits at Hearing  
or through Post-hearing Evidentiary Deposition 
 
28.  At the time of the Claimant’s employment, the Employer offered a number 

of clinics to its employees that were not open to the general public.  Employees were 
required to register for the clinics in advance and the number of participants in each 
clinic was limited.  The Employer tracked participation in the clinics for the purpose of 
determining which clinics were popular and should be offered in the future.  Participation 
in the clinics was also tracked for each employee and a training detail report can be 
generated for the individual employees.   

29. The Claimant’s Training Detail Report shows that she completed 6 days of 
required “Inexperienced New Hire Training.”  The mandatory new hire training was 
completed on 12/3/2010, 12/4/2010, 12/5/2010, 12/10/2010, 12/11/2010 and 
12/12/2010.   The Claimant also completed 4 other clinics: “20/20 Eye on the Snow” on 
1/10/2011, “Style the Pipe” on 2/1/2011, “Cert Camp level 2” on 2/4/2011 and “Spin 
Doctor” on 2/6/2011 (Claimant’s Exhibit 1, p. 1; Respondents’ Exhibit I).    

30.  The Claimant was paid $62.72 for each day for attending the clinics on 
12/3/2010, 12/4/2010, 12/5/2010, 12/10/2010, 12/11/2010 and 12/12/2010 (Claimant’s 
Exhibit 2, p. 8; Respondents’ Exhibit K).   

31. The Claimant’s Instructor Activity Pay with Incentive Report shows that on 
1/10/2011, 2/1/2011, 2/4/2011 and 2/6/2011, the dates that she took the 4 non-
mandatory clinics, she did not receive pay (Claimant’s Exhibit 2, p. 9; Respondents’ 
Exhibit K).   

32. Some of the clinics offered by the Employer taught skills that would be 
useful in preparation for testing to obtain higher certifications for teaching snowboarding 
promulgated by the American Association of Snowboard Instructors (“AASI”).  Of 
particular relevance in this case, the Employer offered clinics geared toward skills 
helpful in the preparation for the Level II certification.  The clinic that the Claimant took 
on February 4, 2011 called “Cert Camp level 2” is one of these clinics.   

33. As a professional development incentive, instructors who (a) complete the 
required number hours of in-house certification training, 12 hours in the case of the 
Level 2 exam, (b) attend and pay for related AASI exam fees, and (c) pass the exam 
are entitled to a reimbursement of a portion of the fees, up to a maximum of $400.00 for 
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the Level 2 exam (Claimant’s Exhibit, p. 60; Respondents’ Exhibit E, p. 54 of the 
manual).   

34. There is no reimbursement offered for elective clinics that were not 
designated as certification training.  

35. The Claimant was a part-time snowboard instructor for the Employer.  
Although, even if she was not scheduled to teach, she could report to line-up and show 
she was available to teach before classes were assigned.  By doing this, the Claimant 
was often selected to teach classes and worked fairly consistently through December of 
2010 and January of 2011 (See Claimant’s Exhibit 2, pp. 7-8; Respondents’ Exhibit I).  
The Claimant testified at hearing that prior to being hired by Employer she was AASI 
Level I certified for snowboard instructors.  When she renewed her certification, she 
received a raise in her pay.  She further testified that she was advised by her 
supervisors that if she had higher certification levels she could teach different levels of 
snowboard instruction and she would be eligible for more work and she would get paid 
more.  As a result, the Claimant intended to take the Level 2 certification exam during 
the 2010-11 season.  She testified that prior to taking the Level 2 test she had to 
complete the prerequisite prep exam.  The Claimant had not worked the week of 
February 6, 2011 or showed up at line-up to try to get assigned as an instructor 
because she was practicing her skills to take the Level 2 prep exam so that she could 
later take the Level 2 certification test.  She was scheduled to take the Level 2 prep test 
in Aspen, CO from February 7-9, 2011.  

36. On February 6, 2011, she was taking the “Spin Doctor” clinic that ran from 
9am to 3:30 pm that day.  In the afternoon during the clinic, she was injured while 
performing a jump.  The Claimant testified that she did not go up for the jump with 
enough speed and she landed badly, tearing her left meniscus, tearing her ACL and 
breaking her tibia.  The Claimant was transported to the Vail Valley Medical Center for 
emergency care.  After the injury and some surgery, she was unable to continue as a 
snowboard instructor for the remainder of the season.  The Claimant was also engaged 
in physical therapy as part of her recovery.  She was later offered a position at another 
resort operated by Employer and worked there from late August 2011 to mid-October 
2011.  The Claimant also received unemployment compensation benefits.  She is not 
currently working for the Employer.   

37. As far as the “Spin Doctor” clinic, the Claimant testified credibly that she 
had previously done 360 degree rotations successfully on flat terrain and she was 
looking to work on a front-side 540 degree spin and a backside 360 degree spin during 
the clinic.  The Claimant also testified that she was aware that the Level 2 certification 
exam required backside and front-side 180 degree rotations performed cleanly.  The 
Claimant testified that although she could successfully complete both front-side and 
backside 180 degree rotations, she believed that it was important to perform the 
maneuvers properly per AASI standards and she believed that the clinic could help her 
practice the proper standards.  The Claimant did acknowledge that the “Spin Doctor” 
clinic was not approved as a clinic for reimbursement of Level 2 exam fees.   

38. *A worked for Employer during the 2010-11 season and was the instructor 
for the “Spin Doctor” clinic on the day that the Claimant was injured.  *A also taught a 
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freestyle clinic and certification clinics during that season.  *A holds a Level 3 
snowboard certification, a trainer’s certification, a freestyle certification and a Level 2 
children’s specialist certification.  On February 6, 2011, *A met with the Claimant and 
other clinic participants at 8:45am prior to the commencement of the clinic to discuss 
and establish individual personal goals for the clinic that day.  During the course of the 
clinic, *A coached the Claimant on performing a backside 540 degree rotation and he 
observed her performing this maneuver.  *A testified credibly that the Claimant worked 
on the 540 degree maneuver for most of the day.  *A is also familiar with the AASI Level 
2 certification exam and testified that the rotational skills that must be exhibited are 180 
degree rotations.  *A noted that the Claimant seemed to have this skill down very 
proficiently.  *A also testified that this clinic was focused on reaching individual rotational 
skills and was not focused on skills that the instructors would use to teach the skills to 
others.  *A further testified that during his discussions with the Claimant on chairlift rides 
she was focused on her personal goal of doing a backside 540 and there was not 
conversation about teaching maneuvers with respect to the rotational skills worked on in 
the “Spin Doctor” clinic.  *A’s testimony regarding the purpose of the “Spin Doctor” 
clinic, his interactions with the Claimant, and his knowledge of the AASI Level 2 
certification test requirements are credible and persuasive and found as fact.   

39.  *B, the snowboard supervisor for the children’s’ school, is responsible for 
hiring, overseeing and training instructors for the Employer.  He testified credibly at the 
hearing that he is familiar with Level 1, 2 and 3 AASI certification requirements.  Mr. *B 
testified that the rotational requirement for Level 2 certification is a 180 degree rotation, 
both clockwise and counterclockwise.   Mr. *B characterized the difficulty of a 180 
degree spin as a relatively basic maneuver.  Mr. *B was involved in the development of 
the curriculum for the “Spin Doctor” clinic and confirmed the testimony and evidence of 
others that the clinic was not developed with certification or teaching skills in mind but 
was developed for instructors to work on personal goals.  Mr. *B noted that elective 
training does give “points” toward the status of an instructor, however, he pointed out 
that although it is a contributing factor it is not the deciding factor in raising status 
ranking.  Higher certification levels can also positively affect the status of an instructor.   
Status is taken into account when work is assigned to instructors competing for 
available work.   

40. *C was an instructor for Employer during the 2010/2011 ski season who 
taught new-hire training classes for snowboard instructors.  Mr.*C testified by deposition 
taken on November 19, 2011.   His testimony was credible and the relevant portions 
summarized below are found as fact.  In conjunction with another trainer, he taught the 
training course that the Claimant attended in December of 2010.  Mr.*C testified that the 
class was split into two groups and he had the group with the Claimant for one of the 
weeks of instruction days and the other trainer had that group for the other week of 
instruction days since they rotated groups.  Mr.*C also testified that he reviewed the 
Employers policies and procedures with respect to mandatory clinics and voluntary 
clinics during the course of the new hire training with the Claimant.   Mr.*C also testified 
that the new hire class participants are advised of the employee manual policy 
regarding voluntary clinics, which is, that “if it’s a voluntary clinic, you will not be paid 
and that you will not be in uniform and you will not be covered.”  Mr.*C also testified 
credibly that among the voluntary clinics, some are geared toward providing skills which 
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either assist the instructors with their employment duties or assist with preparation for 
AASI testing for more advanced levels of certification.  Mr. ___ testified that the class 
“Spin Doctor” is not specifically designed for certification and it is a freestyle clinic 
designed to be “more of a fun clinic” that offers the instructors a chance to enhance their 
own riding abilities (Transcript of the November 19, 2011Deposition of *C, p. 34, ll. 4-
17). 

41. *D is the general manager of the children’s ski and snowboard school for 
Employer.  He testified credibly by deposition taken on December 10, 2011 and the 
relevant portions summarized below are found as fact.  The “Spin Doctor” class is not 
recognized by Employer as a qualifying elective clinic that is helpful in the process for 
advanced AASI Certification tests and is not a class approved for reimbursement 
(Transcript of the December 10, 2011 Deposition of Gregory*D, p. 15, ll. 6-13).  The 
“Spin Doctor” class is an elective clinic that came to be offered through employee 
feedback.  Based upon survey feedback, the “Spin Doctor” clinic was designed “for 
enhancing an instructor’s recreational riding on the hill, their personal enjoyment on the 
hill so they can focus on skills that they’d like to enhance in their personal riding for 
recreation” (Transcript of the December 10, 2011 Deposition of Gregory*D, p. 20, ll. 4-
8).   Rather than focusing on skills needed for instruction at the ski school or skills 
required to pass the AASI Level 2 certification test, which would include a 180 degree 
rotation, the “Spin Doctor” class is a clinic that is focused on more advanced rotational 
skills such as 540 degree rotations and beyond (Transcript of the December 10, 2011 
Deposition of Gregory*D, p. 20, l. 21 – p.  26, l.12).   

42. According to Mr.*D, two of the other elective classes that the Claimant 
took were approved for reimbursement because they were “directly related to things that 
an instructor will be tested on at a Level 2 or whatever level certification exam.”  He 
noted that “20/20 Eye on the Snow” was related to movement analysis and “that clinic is 
designed to enhance an instructors’ ability to look at a guest or look a rider on the hill, 
break down their movement patterns and create a lesson plan that would help the guest 
out” (Transcript of the December 10, 2011 Deposition of *D, p. 17, ll. 15-20).  The other 
class that was approved for the reimbursement was “Cert Camp, Level 2” since it was 
“directly focused on the standards that are going to be tested on in the certification 
Level 2 exam” (Transcript of the December 10, 2011 Deposition of D, p. 17, l. 24 – p. 
18, l. 1).  Other clinics that are offered by the Employer include clinics related to 
snowboard and ski instruction as well as recreational ski and snowboard skills, as well 
as other enrichment type clinics ranging from yoga to race clinics and sports 
conditioning and Spanish for snowboard sports.     

43. Based upon analysis of factors determinative of whether an activity is 
compensable or a voluntary recreational activity, the Claimant’s participation in the 
“Spin Doctor” clinic is found to be a voluntary recreational activity.   

CONCLUSIONS OF LAW 

Generally 
The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-

40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
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litigation. C.R.S. § 8-40-102(1).  The Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of Respondents, and a workers’ compensation claim shall be decided on its 
merits. C.R.S. § 8-43-201. 

 Assessing weight, credibility, and sufficiency of evidence in a Workers' 
Compensation proceeding is the exclusive domain of administrative law judge. 
University Park Care Ctr. v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 
2001).  Even if other evidence in the record may have supported a contrary inference, it 
is for the ALJ to resolve conflicts in the evidence, make credibility determinations, and 
draw plausible inferences from the evidence.   When determining credibility, the fact 
finder should consider, among other things, the consistency or inconsistency of the 
witness's testimony and actions; the reasonableness or unreasonableness (probability 
or improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial 
Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Compensability 
Whether a compensable injury has been sustained is a question of fact to be 

determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. 
App. Div. 5 2009).  The Claimant’s right to compensation initially hinges upon a 
determination that “at the time of the injury, the employee is performing service arising 
out of and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
“arising out of” test is one of causation which requires that the injury have its origins in 
an employee’s work-related functions.  There is no presumption than an injury which 
occurs in the course of employment arises out of the employment.  Finn v. Industrial 
Commission, 165 Colo. 106, 437 P.2d 542 (1968).  One specific exclusion involves an 
employee’s participation in a voluntary recreational activity or program if they are not 
performing duties of employment. 

Analysis of Whether or Not Activity Resulting in Injury  
is a Voluntary Recreational Activity 
C.R.S. § 8-40-201(8), provides that the term “employment” shall not “include the 

employee’s participation in a voluntary recreational activity or program, regardless of 
whether the employer promoted, sponsored, or supported the recreational activity or 
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program.”  Similarly, C.R.S. § 8-40-301(1), defines the term “employee” to exclude any 
person employed by an employer “while participating in recreational activity, who at 
such time is relieved of and is not performing any duties of employment.” 

Determination of whether the claimant’s participation in a recreational activity 
was “voluntary” requires consideration of the claimant’s “motive” for participation in the 
activity.  Compensability must be denied if participation in the activity was voluntary, 
even though the employer promoted, sponsored or supported the activity.   

 In White v. Industrial Claim Appeals Office, 8 P.3d 621 (Colo. App. 2000), 
the court held that, although the term has no definition within the Workers’ 
Compensation Act itself, the statutory term “recreational activity” should be given its 
plain and ordinary meaning as an activity that “has a refreshing effect on either the mind 
or the body.”  Determining whether an activity is “recreational” depends on 
consideration of the circumstances surrounding the activity.  The ALJ may consider a 
number of factors in resolving whether or not activity is compensable, including whether 
the activity took place during working hours, whether the injury occurred on the 
employer’s premises, whether the employer initiated the activity, whether the employer 
exerted control over the employee’s participation in the activity, and whether the 
employer stood to benefit from the employee’s participation in the activity.  Dover 
Elevator Co. v. Industrial Claim Appeals Office, 961 P.2d 1141 (Colo. App. 1998); Price 
v. Industrial Claim Appeals Office, 919 P.2d 207 (Colo. 1996).   

  A court may also consider whether or not the activity in which the claimant was 
engaged provided more than an “incidental benefit” to the employer.  The benefit should 
be more clearly direct that mere goodwill or “good public relations” for the employer.  
University of Northern Colorado v. Jahrman’s Claimants, 520 P.2d 1054 (Colo. App. 
1974); University of Denver-Colorado Seminary and University Park Campus v. 
Johnston, 151 Colo. 465, 378 P.2d 830 (Colo. 1963).   

With regard to this particular claim, previous cases involving ski area employees 
are also instructional.  In Keystone International, Inc. v. Gale, 33 Colo. App. 216, 518 
P.2d 296 (Colo. App. 1973), the court determined that a part-time ski instructor was 
injured in the course of his employment when he broke his leg skiing to prepare for an 
examination to be given by the National Ski Association.  In Gale, the court found that 
the training the employee was engaging in at the time of his injury was “considered a 
job related function by the Ski School” in accordance with testimony from the co-director 
of the ski school who noted that the activity was conducted under the supervision of the 
ski school.  A different result was reached Dunavin v. Monarch Recreation Corp., 812 
P.2d 719 (Colo. App. 1991), where the court noted that the claimant had attended a ski 
clinic at the ski area in the morning, receiving instructions concerning his job, but then 
had a period of one and one-half hours before he was scheduled to punch in on the 
time clock and give his first lesson of the day.  In that intervening time, the ski instructor 
went skiing with two of his friends and had an accident, falling and breaking his arm, 
approximately 15 minutes before his first lesson was scheduled.  Here, the court found 
that there was no benefit to the employer for the claimant to be skiing on his free time 
and that the claimant’s presence on the employer’s premises was not required except 
during the times he was giving ski instructions.  Finally, in Koski v. Winter Park Resort, 
W.C. 2-236-953 (I.C.A.O. April 12, 1996), the reviewing panel overturned the decision of 
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the ALJ, holding that “the ALJ’s findings of fact compel the conclusion that the 
claimant’s injury occurred during an educational activity which is an inherent part of the 
claimant’s employment.”  The relevant facts in the Koski case that led to this conclusion 
are that the claimant was injured in a ski clinic that was “contemplated” by the 
employment contract and paid for by the employer, the employer gave the employee 
time off from regular work duties so that he could attend, and there was more than 
simple “encouragement” by the employer to attend the clinic.  In Koski, the employee’s 
continued employment and pay scale was based upon the extent to which the claimant 
achieved written goals in his “personal development strategy” and the goals included 
obtaining his trainer’s accreditations which required him to complete 8 clinics, 2 of which 
had to be “trainer’s prep” clinics.  This cost of these clinics would be reimbursed by the 
employer upon successful completion.  The claimant was injured in one of these clinics 
held at Copper Mountain.   

Ultimately, the question of whether the claimant’s participation in a recreational 
activity was voluntary is one of fact for determination by the ALJ.  Kvale v. Infinity 
Systems Engineering, W.C. No. 4-588-521 (I.C.A.O. March 23, 2005); Lopez v. 
American Lumber Construction, W.C. No. 4-434-488 (I.C.A.O. Oct. 29, 2003). 

The Claimant in the case at hand argues that her injuries were sustained during 
an educational activity contemplated by the terms of her employment and, as in the 
Koski case, her injury is compensable.  The Claimant points out that the employer 
sponsored the “Spin Doctor” clinic and paid the trainer and the clinic was offered at no 
cost to the Claimant.  The Claimant further notes that the clinic took place on the 
Employer’s premises and argues that the Claimant attended the clinic in lieu of showing 
up for line-up to make herself available for work on the day of the injury.  The Claimant 
further asserts that the Employer benefitted from the Claimant’s participation in the 
“Spin Doctor” clinic because it contributed to the professional development of the 
employees and made the instructors more experienced and qualified to teach.  The 
Claimant finally argues that although the activity of snowboarding is generally viewed as 
“recreational,” the snowboard training activity in which the Claimant was engaged was 
contemplated by the terms of her employment and snowboarding instruction is a key 
component of the Employer’s principle business.   

The Respondents, on the other hand, focus on the voluntary nature of the 
particular “Spin Doctor” clinic that the Claimant was attending when she was injured.  
The clinic was not considered a “required” training clinic by the Employer, nor was the 
clinic an elective clinic which was authorized as training that an instructor could use in 
order to obtain reimbursement of a portion of the exam fees for advanced certification 
testing.  All of the Respondents witnesses testified consistently that the focus of the 
“Spin Doctor” clinic was on individual recreation and to encourage employees to 
develop their own personal skill set for their enjoyment rather than as a clinic geared 
toward improving their professional skills as an instructor.  Moreover, the Respondents 
argue that the rotational skills the Claimant was working on in the “Spin Doctor” clinic 
were much more advanced than the skills required for the Level 2 certification exam that 
the Claimant was preparing to take and, in fact, the Claimant was already sufficiently 
proficient in the 180 degree front-side and backside rotation skill required by the Level 2 
certification exam.   
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In looking at the factors relevant to a determination of whether the Claimant’s 
activities arose out of and in the course of employment, some of the factors support the 
Claimant’s position, namely: 

The activity took place on the Employer’s premises 
The Employer exerted some control over the Claimant’s participation in the 

activity, in that only employees are permitted to participate and the Employer tracked 
participation in the activity and the Employer bore the expense of the activity and paid 
the instructor of the clinic 

To the extent that the Employer offered elective clinics to its employees it can 
also be said, in part, that the Employer initiated the activity 

The Employer did assign “points” for completion of the “Spin Doctor” clinic, which 
are one of the components of the Employer’s “status” ranking system  

On the other hand, several of the factors support a determination that the 
Claimant was involved in a voluntary recreational activity, namely: 

The activity did not take place during work hours since the Claimant was not on 
the schedule and she did not show up for line-up making herself available to work 

Although the Employer offered the “Spin Doctor” clinic, the clinic was not 
mandatory, nor was it an elective that was authorized for use by instructors in obtaining 
a reimbursement in exam fees up to $400 for the AASI Level 2 certification 

Rather than having a set agenda geared towards either developing snowboard 
instruction skills or working on skills required for higher AASI certification level testing, 
the “Spin Doctor” clinic had an independent agenda for each participant based on their 
own stated personal goals, which is not indicative of the sort of standardized training 
that is intended to benefit the Employer in whole or in part 

The skills that the Claimant worked on during the “Spin Doctor” clinic were more 
advanced skills, including a front-side and backside 540 degree rotation.  These skills 
were not likely to be useful to the Claimant in the near future as a beginning or 
intermediate level snowboard instructor for the Employer nor were they skills required 
for the Level 2 certification exam that the Claimant was planning on taking 

The “Spin Doctor” clinic was developed to allow the participants to work on skills 
to enhance their own enjoyment of the sport of snowboarding as opposed to skills that 
were intended or expected to provide a benefit to the Employer 

The Employer’s new instructor training and the employee manual stress that 
when the instructors attend elective clinics they are not at work, they are not to be in 
uniform and they are not paid for this activity  

While the case at hand is probably most akin to the Koski case, here, the 
balance of the facts support the opposite result.  Unlike Koski, the Claimant in this case 
was injured while attending a clinic that was geared toward individual recreation rather 
than professional development.  The skills the Claimant was practicing at the “Spin 
Doctor” clinic were far more advanced that those she would be teaching in her 
children’s snowboard classes.  Moreover, the focus of the clinic was on how the 
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Claimant could perfect the skill for herself, not how the Claimant could teach the skill to 
others.  Additionally, the skills in the “Spin Doctor” clinic were much more advanced 
than rotation skills required to achieve AASI Level 2 certification.  So, the skills were not 
applicable to another component of the Claimant’s professional development, 
advancement through higher status obtained by advanced certification.  Any benefit to 
the Employer of the Claimant’s participation in the “Spin Doctor” clinic was minor and 
merely incidental.  Although it could be argued that offering enrichment or self-
improvement activities to employees benefits an employer because it enhances the 
work atmosphere and improves morale, the statute does not contemplate that injuries 
which occur in voluntary activities which have some incidental benefit to the employer 
should be compensable.  Rather, based upon the facts of this case, the statute and 
case law dictate that the particular clinic in this case was a voluntary recreational activity 
in which the Claimant chose to participate during which she was unfortunately injured.  

Remaining Issues 
 The Claimant’s alleged work-related injury is not found to be 

compensable.  Because the injury occurred while the Claimant was engaging in 
voluntary recreational activity, it is not compensable.  As such, the remaining issues 
regarding medical benefits, disability benefits, average weekly wage and any offsets for 
unemployment benefits are moot. 

 
ORDER 

It is therefore ordered that: 
1.        The Claimant has failed to sustain her burden of proving by a 

preponderance of the evidence that she suffered a compensable injury on February 6, 
2011. 

2. The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed.  
 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 26, 2012 
 
Kimberly  A. Allegretti 
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Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-793-791-02 

 
ISSUES 

Whether claimant has proven by a preponderance of the evidence that the 
magnetic resonance image (“MRI”) recommended by Dr. Price is reasonable and 
necessary medical treatment related to the March 22, 2009 industrial injury? 

FINDINGS OF FACT 

Claimant suffered an admitted work related injury to his neck, left shoulder and 
low back on March 22, 2009. 

Claimant was referred by employer to Dr. McLaughlin for medical care.  Dr. 
McLaughlin subsequently referred claimant to Dr. Price.  Dr. Price initially evaluated 
claimant on June 23, 2009.  After a course of conservative medical treatment, Dr. Price 
placed claimant at maximum medical improvement (“MMI”) as of May 6, 2010 and 
provided claimant with a permanent impairment rating of 15% whole person.  Claimant’s 
impairment rating included a rating of 8% whole person for his lumbar spine. 

Respondents filed a final admission of liability (“FAL”) on June 4, 2010 admitting 
for the 15% whole person impairment rating.  The FAL also admitted for “post MMI 
medical treatment that is reasonable, necessary, and related to the compensable 
injury.” 

After MMI, claimant continued to experience symptoms from the March 22, 2009 
compensable injury and continued to take medications prescribed by Dr. Price for 
symptoms of low back pain.  In February 2011, claimant accepted a lower paying job 
with employer that involved less heavy work because of his ongoing back complaints. 

Claimant returned to Dr. Price on August 30, 2011.  Claimant testified at hearing 
that he was experiencing low back pain in the same location as he had since the injury, 
but with more intensity.  Dr. Price noted the claimant’s situation has gotten worse and 
recommended acupuncture and chiropractic care.  Dr. Price also adjusted claimant’s 
medications. 

Claimant returned to Dr. Price for follow up medical treatment on September 9, 
2011, October 6, 2011, October 17, 2011, November 3, 2011 and November 16, 2011 
with complaints of worsening symptoms in his low back and additional symptoms of left 
leg pain and weakness.  During the November 16, 2011 visit, after performing a nerve 
conduction study and electromyelogram (“EMG”), Dr. Price recommended a lumbar MRI 
to rule out an L5-S1 radiculopathy. 
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At the request of respondents, claimant underwent an independent medical 
examination (“IME”) with Dr. Scott.  Dr. Scott reviewed claimant’s medical records, 
obtained a history and performed a physical examination of claimant.  Dr. Scott issued 
an IME report on October 21, 2011 that opined that claimant had degenerative joint 
disease of the lumbar spine prior to his March 22, 2009 injury, including a prior work 
related low back injury that occurred on July 7, 1998.  Dr. Scott opined that claimant’s 
spondylosis of the cervical and lumbar spine has probably naturally progressed since 
his date of MMI on May 6, 2010 and that this was related to claimant’s aging.  Dr. Scott 
opined that claimant remained at MMI and did not recommend any further medical 
treatment related to the March 22, 2009 industrial injury. 

In response to an inquiry from respondents’ counsel, Dr. Price issued a letter 
indicating that when she initially evaluated claimant for his work injury, claimant reported 
pain in the left shoulder, and mid thoracic and low back.  Dr. Price noted claimant 
reported he had worsening pain on August 30, 2011 and that the back pain was the 
same type as he had before.  Dr. Price opined that claimant’s current low back pain was 
an exacerbation of his previous back pain and was causally related. 

The ALJ credits the testimony of the claimant and the reports from Dr. Price over 
the opinions from Dr. Scott and determines that claimant has proven that it is more likely 
than not that the requested MRI of claimant’s lumbar spine is reasonable and necessary 
medical treatment related to claimant’s March 22, 2009 industrial injury. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
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further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

As found, claimant has proven by a preponderance of the evidence that the MRI 
is reasonable and necessary medical treatment intended to properly evaluate claimant’s 
physical condition. 

ORDER 

 It is therefore ordered that: 
Respondents shall pay for the MRI recommended by Dr. Price pursuant to the 

Colorado Medical Fee Schedule. 
All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 17, 2012 
Keith E. Mottram 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-871-390-01 

 
ISSUES 

Whether respondents have proven by a preponderance of the evidence that 
claimant’s compensation should be reduced by 50% for a willful failure to use a safety 
device provided by employer pursuant to section 8-42-112(1)(a), C.R.S.? 
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Whether respondents have proven by a preponderance of the evidence that 
claimant’s compensation should be reduced by 50% for a willful failure to obey a 
reasonable safety rule adopted by employer pursuant to Section 8-42-112(1)(b), 
C.R.S.? 

FINDINGS OF FACT 

Claimant sustained a compensable injury on November 7, 2011 while employed 
with employer when he fell from a wash plant.  Claimant and *E were working together 
on November 7, 2011 taking apart the wash plant and preparing the wash plant to be 
moved.  In order to take apart the wash plant, claimant or *E would need to climb into 
the sand pan.  Claimant was attempting to access the sand pan on the wash plant and 
climbed outside a guard rail on the walkway of the wash plant to a narrow lip of the sand 
pan when he fell approximately seven to eight feet to the ground and was injured. 

Claimant testified that he was aware of the employer policy that required him to 
tie off with safety equipment including a lanyard and a safety harness.  Claimant 
testified the lanyard and safety harness were available to him on November 7, 2011.  
Claimant was also aware of a safety rule that required him to tie off any time he was 
over six feet off the ground. 

Conflicting evidence was presented through testimony as to whether *E was 
claimant’s supervisor.  Respondents acknowledged in their position statement, 
however, that *E was “technically” claimant’s supervisory.  Regardless, *E was the wash 
plant operator on November 7, 2011.  *E testified that he had worked for employer for 8 
years and testified that he broken down the sand pan while taking apart the wash plant 
in the past.  *E testified that in breaking down the sand pan, he would climb over the 
guard rail just as claimant had on November 7, 2011 and most of the time he did not 
wear fall protection when climbing through the rail onto the sand pan.  Mr. *H’s 
testimony was that he would perform the task claimant did in the same manner claimant 
did on the date he was injured. 

Employer presented the testimony of *F.  *F was identified in respondents’ 
position statement as the “overall supervisor” for the site claimant was working at when 
he was injured.  *F testified that the safety rule was explained to employees and 
testified employer had provided training to their employees about the use of fall 
protection. 

Respondents presented the testimony of Mr. *G, a plant foreman for employer.  
Mr. *G testified he has been employed with employer for 12 years.  Mr. *G testified that 
it was the employer’s safety rule that if an employee is working on an elevated platform 
that is unguarded, the employee must wear fall protection.  Mr. *G testified that the 
employees were trained on wearing fall protection and that if the employee was caught 
working on an elevated platform that was unguarded without fall protection, the 
employee would be subject to discipline up to and including termination.  *E testified 
that employer had enforced the safety rule including suspending a couple of employees 
previously for a violation of the employer’s safety rule involving using fall protection. 

Mr. *G testified that there were times that he did not use fall protection, but since 
he was promoted to a supervisor position he has used fall protection at all times when it 
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would have been required.  Mr. *G testified that he had performed the same job duties 
claimant was performing on the date he was injured (breaking down the wash plant) on 
a couple of occasions.  Mr. *G testified that he had broken down the wash plant with 
claimant in the past.  Mr. *G testified that in order to access the sand pan, he would 
either climb into the sand pan from the ground, ascending the steps to the right of the 
sand pan directly up to the sand pan’s top edge.  As noted by claimant in his position 
statement, Mr. *G’s method of accessing the sand pan from the ground by climbing the 
wash plant would place the employee on the sand pan approximately eight feet off the 
ground and would not have the employee tied off with fall protection.  This method 
testified to by Mr. *G would likewise be a violation of employer’s safety rule, but was 
apparently acceptable by the testimony of the supervisors in this case. 

According to the testimony of Mr. *G and Mr. *H, claimant was very good about 
using his fall protection when appropriate prior to the date of injury.  Claimant testified 
that on the date of injury, he climbed out to the sand pan as part of his job to break 
down the wash plant because that was how he was instructed to break down the wash 
plant.  Claimant testified that prior to November 7, 2011, he was never specifically told 
that he would need to wear fall protection if he were to climb out on to the sand pan.  
Claimant admitted that he was in violation of the employer’s safety rule, but denied that 
he did so willingly, as he indicated that it was his understanding of the way to break 
down the wash plant was to climb into the sand pan and not be tied off with fall 
protection.  The ALJ notes that claimant testified he was not subject to discipline for 
safety rule violations before the November 7, 2011 incident. 

The ALJ notes that the testimony presented by claimant, *F, *E and Mr. *G was 
fairly consistent that employer had begun to focus much more on safety violations in the 
past couple of years and that prior to that time, violations of the safety policies involving 
prior to that time were not as stringently enforced.  The ALJ further finds that claimant 
was never directly instructed that he was to wear fall protection on the specific act of 
breaking down the wash plant and that other employees, including *E his supervisor, or 
Mr. *G did not tie off when climbing into the sand pan to break down the wash plant. 

The ALJ finds the testimony of *E and Mr. *G to be instrumental and persuasive 
with regard to the understanding of the employees as to whether they were required to 
be tied off when accessing the sand pan while breaking down the wash plant.  The ALJ 
finds that there was sufficient contradictions in the testimony of Mr. *G as to whether 
claimant would have been subject to the safety rule when accessing the sand pan from 
the ground to create confusion as to the requirement of claimant to use fall protection 
when accessing the sand pan from the cat walk.   

The ALJ credits the testimony of claimant, *E and Mr. *G and determines that the 
employer’s general safety rule of having an employee tied off when the employee is 
more than six feet off the ground on a platform that is unguarded to be required to tie off 
with fall protection was sufficiently vague with regard to the specific action of accessing 
the sand pan to make claimant’s actions in this case not a willful violation of the safety 
rule.  The ALJ notes that the safety rule essentially protects the employer from any 
instance when an employee falls more than six feet, but apparently does not apply to 
employees climbing ladders, although that exception is not clearly spelled out in the 
employer’s safety manual. 
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With regard to the specific act claimant was performing at the time he was 
injured, his supervisor on the day he was injured, Mr. *H, testified that climbing over the 
guard rail to access the sand pan was the same way he had accessed the sand pan.  
Claimant’s other supervisor, Mr. *G, testified to an alternative way to access the sand 
pan that would still place the employee over six feet off the ground and would not have 
the employee tied off.  Therefore, the ALJ finds that there was enough confusion on the 
part of the employer as to how claimant was to perform the act of accessing the sand 
pan with or without being tied off with fall protection to determine that claimant’s actions 
in this case were not willful. 

The ALJ finds and concludes that there was enough confusion over the particular 
safety rule in question and how claimant was expected to follow the safety rule when 
performing the act he was performing at the time of his fall that claimant’s testimony that 
he did not willfully violate the safety rule is found to be credible and persuasive.  This 
finding involving the willful nature of claimant’s actions also applies to the claimant’s 
failure to use the safety device provided by employer.  Because claimant was unaware 
of the requirement to use the equipment in this specific situation, his failure to use the 
equipment was not willful in nature. 

Because respondents have failed to demonstrate by a preponderance of the 
evidence that claimant willfully violated the employer’s safety rule that required claimant 
to use fall protection when on an unguarded area over six feet above the ground, 
respondents’ request for a 50% reduction of benefits is denied and dismissed.  
Likewise, respondents request for a 50% reduction of benefits for failure to use a safety 
device provided by employer is denied and dismissed as insufficient evidence has been 
presented to demonstrate that claimant’s failure to use the safety device was “willful” in 
nature. 

CONCLUSIONS OF LAW 

Section 8-42-112(1)(a) and (b), C.R.S. permits imposition of a 50% reduction in 
compensation in cases of “willful failure of the employee to use safety devices provided 
by the employer” and a “willful failure to obey any reasonable rule” adopted by the 
employer for the claimant’s safety.  See Strait v. Russell Stove Candies, W.C. No. 4-
843-592 (December 12, 2011).  The common term in both Section 8-42-112(1)(a) and 
(b) is the requirement that the claimant’s actions be “willful”.  The term “willful” connotes 
deliberate intent, and mere carelessness, negligence, forgetfulness, remissness or 
oversight does not satisfy the statutory standard.  Bennett Properties Co. v. Industrial 
Commission, 165 Colo. 135, 437 P.2d 548 (1968).  Under Section 8-42-112(1)(b) it is 
the respondents’ burden to prove every element justifying a reduction in compensation 
for willful failure to obey a reasonable safety rule.  Triplett v. Evergreen Builders, Inc., 
W.C. No. 4-576-463 (May 11, 2004).   

 
The claimant’s conduct is “willful” if he intentionally does the forbidden act, and it 

is not necessary for the respondents to prove that the claimant had the rule “in mind” 
and determined to break it.  Bennett Properties Co. v. Industrial Commission, supra; see 
also Sayers v. American Janitorial Service, Inc., 162 Colo. 292, 425 P.2d 693 (1967) 
(willful misconduct may be established by showing a conscious indifference to the 
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perpetration of a wrong or a reckless disregard of the employee’s duty to his employer).  
There is no requirement that the respondents produce direct evidence of the claimant’s 
state of mind.  Willful conduct may be inferred from circumstantial evidence including 
the frequency of warnings, the obviousness of the danger, and the extent to which it 
may be said that the claimant’s actions were the result of deliberate conduct rather than 
carelessness or casual negligence.  Bennett Properties Co. v. Industrial Commission, 
supra.; Industrial Commission v. Golden Cycle Corp., 126 Colo. 68, 246 P.2d 902 
(1952). 

In this case, the ALJ determines that there is insufficient evidence to establish 
that claimant’s conduct in not tying off when he went onto the sand pan was “willful”.  As 
found, the testimony from *E that he performed the act claimant performed in the same 
way is credible and persuasive evidence that this safety rule did not apply as claimant 
would be accessing the sand pan as he testified to at hearing.  This finding regarding 
the willful nature of claimant’s actions applies both to claimant’s failure to use the fall 
protection safety device provided by employer and to the claimant’s failure to follow the 
employer’s safety rule. 

ORDER 

 It is therefore ordered that: 
Respondents request for a 50% offset of non-medical benefits for a willful failure 

to use a safety device provided by employer pursuant to Section 8-42-112(1)(a) is 
denied and dismissed.   

Respondents request for a 50% offset of non-medical benefits for a willful 
violation of a safety rule pursuant to Section 8-42-112(1)(b) is denied and dismissed. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 13, 2012 
 
Keith E. Mottram 
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Administrative Law Judge 
 
 

 



 

 324 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-825-472 

 
ISSUES 
Whether Claimant has proven by a preponderance of the evidence that she is 

entitled to receive permanent total disability (PTD) benefits as the result of an injury that 
she sustained during the course and scope of her employment with Employer on 
January 9, 2010? 

Whether Respondents have proven by a preponderance of the evidence that 
they should be allowed to prospectively withdraw their admissions of liability? 

FINDINGS OF FACT 

Claimant slipped and fell at work on January 9, 2010 when she was pulling a 
pallet at work.  Claimant testified that when she fell she slammed her back and right 
gluteus maximus on the concrete floor.  Claimant reported her injury to her supervisor, 
but did not immediately request medical treatment. 

Claimant has a pre-existing medical history that consists of treatment for multiple 
sclerosis (“MS”) and sciatica symptoms.  Claimant also treated for right leg 
radiculopathy and depression.  During the six months prior to January 9, 2010, claimant 
sought medical treatment on several occasions for symptoms including: 

On July 22, 2009, she was seen at St. Mary’s Family Medicine complaining of a 
flare of her multiple sclerosis and sciatica symptoms that had been off and on for some 
time.  

On August 17, 2009, she was seen at Rocky Mountain Orthopaedic Associates 
complaining of right leg radiculopathy for eight months, getting progressively worse over 
time. She reported that she had had intermittent back problems in the past, but nothing 
as severe or debilitating.  

On September 3, 2009, she was seen at St. Mary’s Family Medicine complaining 
of depression and feeling down over the past several months, and that it had been 
really hard to get motivated as far as attending work and school.  

On November 5, 2009, she was seen by Dr. Gilman for her multiple sclerosis. 
Her reported symptoms included fatigue, heaviness of legs, heat intolerance, and 
depression.  

Following claimant’s injury, claimant sought treatment with Dr. Stagg.  Dr. Stagg 
initially evaluated claimant on April 18, 2010.  This is the first medical treatment claimant 
received for her injuries after the January 9, 2010 fall at work.  Dr. Stagg noted claimant 
reported experiencing significant pain after the fall that had gotten better over the next 
several weeks, but then got progressively worse with lifting.  Dr. Stagg also noted a 
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history of multiple sclerosis and remote back pain and current medications of Neurontin 
and Provigil.  Dr. Stagg’s physical examination revealed claimant was hyper-reflexive in 
the upper and lower extremities.  Dr. Stagg’s assessment was “reported back injury.”  
Dr. Stagg referred claimant for x-rays of the lumbar spine and physical therapy (“PT”).  
Dr. Stagg provided claimant with work restrictions initially that limited claimant to 
repetitive lifting of no more than 20 pounds and pushing/pulling of 20 pounds. 

During the course of his treatment, Dr. Stagg attempted to sort out claimant’s 
symptoms and findings related to her slip and fall and those related to her multiple 
sclerosis.  For example, he frequently noted that Claimant was hyper-reflexive.  Dr. 
Bernton testified in his deposition that increased reflexes are a classic finding of multiple 
sclerosis.  On June 2, 2010, Dr. Stagg recorded that Claimant felt her bilateral leg 
numbness was related to her multiple sclerosis.   

Claimant continued to treat with Dr. Stagg, who ordered a magnetic resonance 
image (“MRI”) of the lumbar spine and referred claimant to Dr. Price.  The MRI 
performed on May 6, 2010 revealed disk degeneration at multiple levels within the lower 
thoracic and lower lumbar spine without evidence of significant focal disc herniation, 
central stenosis, or neural element impingement.  The MRI also revealed bilateral 
foraminal narrowing at L4-5 level due to loss of disc height.  As of May 10, 2010, Dr. 
Stagg continued claimant’s work restrictions at 20 pounds.   

Claimant returned to Dr. Stagg on May 12, 2010 with complaints of increasing 
pain.  Dr. Stagg noted claimant was diffusely tender in her lower back and noted 
hyeprreflexia in her lower extremities.  Dr. Stagg provided claimant with a Lidoderm 
patch and a Flector patch to try and provided claimant with a prescription for Percocet 
and Ambien.  Prior to this examination, Dr. Stagg was not providing claimant with 
medications for her reports of pain.  Dr. Stagg increased claimant’s lifting restrictions at 
5 pounds at this office visit. 

Claimant returned to Dr. Stagg on June 2, 2010 with continued complaints of a 
significant amount of pain.  Dr. Stagg noted that the more claimant is up, the more 
problems she had.  Dr. Stagg further noted claimant was having bilateral leg numbness 
that she felt was related to her multiple sclerosis.  Dr. Stagg again continued claimant’s 
work restrictions. 

Dr. Price examined claimant on June 11, 2010.  Dr. Price performed a physical 
examination and diagnosed claimant with evidence of degenerative disc disease via 
MRI, on the job injury on January 9, 2010, and history of relapsing-remitting multiple 
sclerosis.  Dr. Price noted that claimant complained of mid thoracic pain and further 
noted that oftentimes, people with MS can have mid thoracic pain as a primary pain 
description.  Dr. Price noted, however, that claimant also complained of pain in her low 
back.  Dr. Price recommended biofeedback, acupuncture and medications. 

Claimant was evaluated by Dr. Stagg on July 7, 2010 and reported continued 
complaints of pain in her back.  Dr. Stagg noted claimant was frustrated that the pain, 
despite treatment, seemed to have worsened.  Dr. Stagg diagnosed chronic low back 
pain and recommended claimant continue with PT.  Dr. Stagg kept claimant’s 
restrictions at a 5 pound lifting restriction. 
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Claimant returned to Dr. Price on July 27, 2010 and reported doing better overall. 
Dr. Price noted the biofeedback had been helpful and issued claimant a 1 year gym and 
pool pass so that claimant could do her independent exercise program taught to her by 
her therapist.   

On July 28, 2010, claimant returned to Dr. Stagg and reported she was quite 
frustrated that things were not progressing too rapidly.  Dr. Stagg noted claimant was 
still having diffuse tenderness. Dr. Stagg’s assessment included history of multiple 
sclerosis with worsening symptomatology, and he discussed with claimant that in all 
likelihood she had had an exacerbation of her multiple sclerosis and that is what was 
causing some of her significant spasm.  Dr. Stagg recommended claimant continue 
treating with Dr. Price, including the acupuncture.  Dr. Stagg kept claimant’s work 
restrictions at five pounds.  

Claimant returned to Dr. Price on August 10, 2010 and noted that the 
acupuncture was not helpful.  Dr. Price diagnosed claimant with thoracic pain and 
myofascial pain.   

On August 18, 2010, Dr. Stagg again diagnosed claimant with a lumbar strain 
and a history of multiple sclerosis with worsening symptomatology. After noting that her 
pain seemed to be encompassing her whole back with significant muscle spasm, he 
discussed with Claimant at length seeing her private physician regarding her multiple 
sclerosis, but she said she was financially unable to do so.  

Claimant returned to Dr. Price on August 25, 2010 with continued complaints of 
thoracic pain that was described as constant.  Dr. Price noted pain with flexion and 
extension on physical examination.  She also noted that Claimant was working four 
hours a day and that was working well.  During this time period, claimant continued to 
treat with Dr. Stagg. 

Claimant reported to Dr. Stagg on September 9, 2010 that nothing was helping 
her and reported she did not feel the treatment with Dr. Price was helpful.  Dr. Stagg 
noted claimant was scheduled to follow up with Dr. Dean.  Dr. Stagg noted that he 
anticipated that claimant would be at maximum medical improvement (“MMI”) after her 
appointment with Dr. Dean. 

Dr. Dean examined claimant on September 20, 2010.  Dr. Dean noted he 
reviewed notes from Dr. Gilman that pre-dated her work injury and documented non-
pathologic reflexes in the arm and legs.  Dr. Dean noted claimant’s reflexes were now 
more brisk, and claimant had spasticity in the neck with complaints that radiated into the 
upper extremity a bit.  Dr. Dean noted these could be due to an MS flare, but also noted 
claimant could have injured her neck when she fell.  Dr. Dean recommended a cervical 
spine MRI and continued medications.  These recommendations were signed off on by 
Dr. Stagg on September 23, 2010. 

The MRI of the cervical spine showed cervical spondylosis at C4-5.  Based on 
the results of the MRI, Dr. Stagg referred claimant to Dr. Fox.   

Claimant was examined by Dr. Fox on November 9, 2010.  Dr. Fox obtained a 
history of the claimant and performed a physical examination and reviewed claimant’s 
diagnostic studies.  Dr. Fox diagnosed claimant with spondylytic changes of the cervical 
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thoracic and lumbar region with no evidence of myelopathy or radiculopathy.  Dr. Fox 
noted claimant had a work-related low back injury.  Dr. Fox noted claimant had been 
slow to recover from her low back injury and recommended continued non-operative 
treatment.   

Claimant returned to Dr. Stagg on November 10, 2010 at which time she was 
placed at MMI.  Dr. Stagg did not provide claimant with a permanent impairment rating 
at this time because her range of motion measurements were invalid.  Claimant was 
instructed to return in one week for repeat range of motion measurements.  Claimant 
returned to Dr. Stagg on November 18, 2010.  Dr. Stagg again noted that claimant’s 
flexion range of motion was invalid, but did provide claimant with a permanent 
impairment rating of 11% whole person based on her range of motion of 6% whole 
person and a Table 53 (II)(B) diagnosis of 5% whole person for her lumbar spine.  
These combined for the final 11% whole person impairment rating.  Dr. Stagg provided 
claimant with permanent restrictions of no lifting, pushing or pulling greater than five 
pounds.  Dr. Stagg continued to prescribe medications including Cymbalta and 
antidepressants.  Notably, Dr. Stagg did not provide claimant with a permanent 
impairment rating for her cervical spine or thoracic spine. 

Respondents filed a final admission of liability (“FAL”) admitting for the 
impairment rating provided by Dr. Stagg.  Claimant objected to the FAL. 

Respondents obtained a records review IME of claimant with Dr. Bernton on 
March 4, 2011.  Dr. Bernton opined that he would not attribute any of claimant’s work 
restrictions to the January 9, 2010 injury.  Dr. Bernton performed an IME of claimant on 
or about April 14, 2011 and issued a report in connection with this IME.  Dr. Bernton 
noted that while claimant missed three days from work after her injury, she 
subsequently returned to work without restrictions for more than a month.  Dr. Bernton 
opined that it was not reasonable to assess the five-pound work restriction to claimant’s 
single fall on January 8, 2010 and that there was no reasonable medical mechanism 
related to that single fall that would account for claimant’s progression of symptoms and 
increasing pain and disability.   

Dr. Price testified at hearing in this matter.  Dr. Price testified that claimant’s fall 
could have aggravated claimant’s low back injury and noted that MS could be one of the 
reasons people have low back pain, but not the only reason.  Dr. Price testified that she 
provided claimant with medical treatment that included acupuncture, but that the 
acupuncture did not help claimant’s complaints of pain.  Dr. Price testified that 
claimant’s impairment rating was related to claimant’s workers’ compensation injury.  
Dr. Price testified that her treatment was focused more on claimant’s muscles and the 
tightness was not related to claimant’s MS. 

On cross-examination, Dr. Price noted that when she treated claimant on June 
11, 2010, claimant mostly complained of low back pain.  By September 13, 2011 (post-
MMI), claimant’s pain was mostly in her mid-thoracic region.  Dr. Price noted claimant 
did not want Botox or trigger point injections and she did not get much of a response 
from the treatment. Dr. Price testified that during this visit, claimant requested oxycontin 
and advised Dr. Price that she had taken oxycontin from someone else’s prescription.  
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Dr. Price discouraged claimant from taking other people’s medications and instead 
encouraged claimant continue with an exercise program. 

Dr. Bernton testified by deposition in this matter consistent with his IME report.  
Dr. Bernton opined that claimant’s problems related to a worsening of her MS and not 
her industrial injury of January 9, 2010. 

The ALJ finds that claimant’s increase in work restrictions from a 20 pound lifting 
restriction to a 5 pound lifting restriction in May 2010 corresponded with a complaint of 
increasing pain from claimant.  These reports of increasing pain developed a month 
after claimant began receiving medical treatment for her injury and four months after her 
original work injury.  The ALJ notes that in association with these complaints of 
increasing symptoms, Dr. Stagg began to encourage and recommend to claimant that 
she seek treatment for her MS from her personal physician.  The ALJ has reviewed the 
evidence and concludes that the increase in claimant’s work restrictions corresponded 
to a flare of claimant’s MS and is not related to claimant’s January 9, 2010 work injury. 

Claimant obtained a vocational report from Ms. Shriver that opined that claimant 
would not be able to sustain regular substantial gainful activity.  Ms. Shriver did not 
conduct labor market research in connection with her report.  Ms. Shriver’s opinion with 
regard to claimant’s ability to obtain work in claimant’s commutable labor market relied 
upon the five pound work restriction that Dr. Stagg provided.  Ms. Shriver testified that 
the five pound work restriction was appropriate in this case for claimant.  Ms. Shriver 
further opined that claimant was unable to perform work at a sedentary level. 

Respondents obtained a vocational report from Ms. Anctil.  Ms. Anctil noted 
claimant was working four hours per day for employer in August 2010.  Ms. Anctil 
opined that taking into consideration Dr. Bernton’s opinion that claimant did not have 
work restrictions resulting from the January 9, 2010 injury, claimant would not sustain a 
loss of access to occupations within her transferable skills, including occupations 
classified in the light work category.   

Ms. Anctil testified by deposition in this matter consistent with her report.  Ms. 
Anctil also testified that, even applying Dr. Stagg’s restrictions, Claimant could return to 
work and earn a wage.  Ms. Anctil testified that Claimant has skills that would allow her 
to do jobs that don’t require more than 5 pounds lifting. 

The ALJ credits the reports and testimony of Dr. Bernton and the reports and 
testimony of Ms. Anctil over the reports and testimony of Ms. Shriver regarding 
claimant’s ability to earn wages.  The ALJ notes that claimant has the burden of proof to 
demonstrate that the work restrictions set forth by Dr. Stagg are attributable to her work 
injury.  In this regard, the ALJ credits the testimony and reports of Dr. Bernton and finds 
that the five (5) pound work restriction set forth by Dr. Stagg is not related to the work 
injury.   

The ALJ notes that Dr. Stagg originally provided claimant with a twenty pound 
work restriction, then raised that to a five pound work restriction after claimant 
complained of a worsening of her symptoms.  The ALJ has thoroughly reviewed the 
records from Dr. Stagg and notes that Dr. Stagg encouraged claimant to seek treatment 
for her non-work related MS during the time that her symptoms increased and finds that 



 

 329 

claimant has failed to prove that it is more likely than not that the work restrictions are 
related to the industrial injury.  The ALJ takes into consideration claimant’s medical 
treatment following the injury and claimant’s pre-existing condition and credits Dr. 
Bernton’s opinion regarding claimant’s work restrictions attributable to her work injury 
over the five-pound work restrictions set forth by Dr. Stagg. 

The ALJ further finds that claimant has been provided with a permanent 
impairment rating only for her lumbar spine injury related to the January 9, 2010 work 
related fall.  The ALJ finds that the extensive work restrictions provided by Dr. Stagg do 
not correlate to this reported injury and the medical treatment related to the January 9, 
2010 injury.   

Claimant’s impairment rating provided by Dr. Stagg under Table 53(II)(B) is 
appropriate as claimant had an injury with six months of medically documented pain 
with none to minimal changes on structural tests.   

The ALJ finds respondents have failed to demonstrate by a preponderance of the 
evidence that they should be entitled to withdraw their admission of liability in this case.  
The ALJ finds that respondents have not demonstrated by a preponderance of the 
evidence that a modification of the admission of liability is appropriate under Section 8-
43-201, C.R.S.  As stated above, respondents have failed to prove that Dr. Stagg’s 
impairment rating was inappropriate in this case. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

In order to prove permanent total disability, claimant must show by a 
preponderance of the evidence that she is incapable of earning any wages in the same 
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or other employment.  §8-40-201(16.5)(a), C.R.S. (2007).  A claimant therefore cannot 
receive PTD benefits if he or she is capable of earning wages in any amount.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998).  The term “any 
wages” means more than zero wages.  See Lobb v. ICAO, 948 P.2d 115 (Colo. App. 
1997); McKinney v. ICAO, 894 P.2d 42 (Colo. App. 1995).  In weighing whether 
claimant is able to earn any wages, the ALJ may consider various human factors, 
including claimant’s physical condition, mental ability, age, employment history, 
education, and availability of work that the claimant could perform.  Weld County School 
Dist. R.E. 12 v. Bymer, 955 P.2d at 550, 556, 557 (Colo. 1998).  The critical test is 
whether employment exists that is reasonably available to claimant under his particular 
circumstances.  Weld County School Dist. R.E. 12 v. Bymer, Id. 

Evidence that Claimant developed an independent, intervening, nonindustrial 
condition may support a finding that the industrial injury was not a significant causative 
factor in her PTD. See Heggar v. Watts-Hardy Dairy, 685 P.2d 235 (Colo. App. 1984) 
(Claimant, who had pre-existing diabetes and became totally blind as a result of 
proliferative diabetic retinopathy after his industrial injury, failed to prove that his 
industrial injury aggravated his pre-existing condition and caused his blindness and 
resulting disability). 

It is not sufficient for Claimant to demonstrate that an industrial injury caused 
some disability that ultimately contributed to permanent total disability. Lane v. Hospital 
Shared Services, W.C. No. 4-784-015 (ICAO Mar. 23, 2011) (Claimant who had a 
number of non-work-related conditions failed to prove that his industrial injury was a 
significant causative factor in his inability to earn wages).  Claimant must demonstrate 
that her industrial injury was a significant factor causing her to be permanently totally 
disabled.  Dickerson v. Dover Elevator Co., W.C. No. 4-323-980 (ICAO July 24, 2006) 
(Claimant, whose decedent had pre-existing systemic lupus erythematosus that 
worsened after her industrial injury and continued to deteriorate until her death, failed to 
prove that decedent’s industrial injury was a significant factor causative of decedent’s 
PTD).  

As found, claimant failed to prove by a preponderance of the evidence that the 
residual impairment attributable to her industrial injury was sufficient to result in 
permanent total disability without regard to the effects of the subsequent intervening 
events.  As found, claimant has failed to prove by a preponderance of the evidence that 
the work restrictions provided by Dr. Stagg were related to claimant’s January 9, 2010 
industrial injury. 

It is claimant’s burden of proof to demonstrate that the work restrictions are 
attributable to claimant’s industrial injury.  As found, claimant’s work restrictions 
provided by Dr. Stagg corresponded with an increase in her symptoms that resulted in 
Dr. Stagg recommending that claimant seek treatment for from her personal physician 
for a flare of her MS.  The ALJ finds this increase in restrictions resulted from a flare of 
claimant’s MS and not as a result of the work injury. 

As found, Claimant has failed to prove by a preponderance of the evidence that 
she is incapable of earning any wages in the same or other employment as a result of 
her work injury.  The ALJ credits the reports and testimony of Dr. Bernton and the 
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reports and testimony of Ms. Anctil over the reports and testimony of Ms. Shriver 
regarding claimant’s ability to earn wages.   

The ALJ has considered Claimant’s physical condition, mental ability, age, 
employment history, education, and availability of work she could perform, and has 
determined that Claimant has failed to prove by a preponderance of the evidence that 
she is incapable of earning wages in the same or other employment. 

ORDER 

 It is therefore ordered that: 
Claimant’s claim for permanent total disability benefits is denied and dismissed. 
Respondents’ petition to withdraw their admission of liability is denied and 

dismissed. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 16, 2012 
 
Keith E. Mottram 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-861-661-01 

ISSUES 
Whether respondents have proven by a preponderance of the evidence that they 

are entitled to a 50% reduction on non-medical benefits owed to claimant from the date 
of injury forward pursuant to a claimant committing a willful violation of a safety rule 
and/or failure to wear safety equipment pursuant to Section 8-42-112(1)(a) and (b), 
C.R.S. 2011? 

The parties entered into the following stipulations: 
There was a policy in place by employer requiring drivers to wear their seat belts. 
Claimant was aware of the employer’s policy requiring drivers to wear seat belts. 
The policy to wear seat belts was enforced by employer. 
 
FINDINGS OF FACT 

Claimant was employed as a driver for employer.  Claimant began working for 
employer on June 8, 2011.  After claimant was hired he underwent orientation with the 
employer’s office manager, *I.  *I is a co-owner of employer and is also responsible for 
all Human Resource aspects of employer’s business.  *I’s orientation involved 
numerous policies and procedures for employer.  One of the policy and procedures was 
that employer requires their employee’s to wear a seat belt.  Claimant signed off on the 
employer policy. 

Claimant testified that he was aware of the employer policy that required him to 
wear a seat belt.  Claimant testified that it was his habit to wear his seat belt. 

On July 26, 2011 claimant was operating a water truck for employer.  While 
driving the truck near Paonia reservoir on Colorado Highway 133, claimant began going 
around a curve on the highway and noticed the wheels on the truck on one side lift off 
the road.  Claimant attempted to correct the truck, but felt the water load “shift” and the 
truck and load rolled to the right side and continued to slide until it ran into a section of 
guard rail along the highway.  Claimant testified he does not recall what happened after 
the truck went onto its side. 

Claimant testified at hearing that he stopped shortly before the accident by 
Paonia reservoir to use the restroom and allow some vehicles that were following 
behind him to pass him.  Claimant testified that after using the restroom, he got back 
into the cab and continued driving.  Claimant testified he was running late, but still 
stopped because he had to use the restroom.  Claimant testified he was involved in the 
accident 3-5 miles after the pit stop.  Claimant testified he thought he was seat belted at 
the time of the accident, but that if he wasn’t, it was not due to any conscious decision 
or act on his part.  The ALJ notes that while claimant was running late, the testimony 
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does not indicate that he was driving exceedingly fast prior to the accident.  Claimant 
also testified to a issue with regard to a different truck that had a seat belt that was not 
functioning properly.  Claimant testified that he brought this issue to the attention of the 
employer. 

Respondents presented the testimony of Trooper Kerker with the Colorado State 
Patrol.  Trooper Kerker testified he arrived on the scene approximately 30 minutes after 
the accident occurred and confirmed claimant was trapped in the cab of the truck at the 
time of his arrival.  Trooper Kerker explained that the truck was on it’s side and there 
was a section of guard rail on the left hand side of claimant that trapped him against the 
passenger side door of the cab of the truck.  Trooper Kerker testified that based on his 
experience in accident investigation (including a Level 3 computer reconstruction 
certification for accident reconstruction and a Level 1 truck inspector certification), he 
concluded based on his observation at the time he arrived on the accident scent that the 
safety restraint/seat belt was not engaged at the time of claimant’s accident. 

Trooper Kerker testified that claimant would not have been pinned between the 
guard rail and the passenger side of the cab had he been seat belted into the driver’s 
seat at the time of the accident.  Trooper Kerker also testified that his investigation into 
the accident revealed that the steering wheel in this case was bent forward.  Trooper 
Kerker testified that normally the steering wheel would not be bent forward by the 
driver’s body if the driver had properly used the seat belt.  The accident report 
completed by Trooper Kerker indicated that no safety restraint was used by claimant at 
the time of the accident.  The ALJ finds the testimony of Trooper Kerker credible and 
persuasive. 

Claimant was attended to on an emergency basis by CareFlight who transported 
claimant by air from the accident scene to the hospital.  According to the records from 
CareFlight personnel, claimant was an unrestrained driver at the time of the accident. 

*I testified that she spoke to claimant while he was in the hospital and claimant 
reported to her that he was unsure how the accident occurred.  *I testified claimant 
reported to her that he was wearing his seat belt at the time of the accident.  

Claimant’s medical records document that claimant reported to Dr. McLaughlin 
on July 28, 2011 that he had his seatbelt on at the time of the accident, but thinks it 
broke or malfunctioned and he ended up on the passenger side of the vehicle, scraping 
his right arm on the gravel.   

The ALJ credits the testimony of Trooper Kerker and finds that respondents have 
proven that it is more likely true than not that he was not wearing his seat belt at the 
time of the accident.   

The ALJ credits the testimony of the claimant that his action in not wearing the 
seat belt was not a willful violation of the employer’s safety rule.  The ALJ notes that 
claimant reported to his treating physician shortly after the accident that he believed he 
had been restrained prior to the accident and finds this medical report to be consistent 
with claimant’s testimony at hearing.  The ALJ further notes that this report to the 
treating physician was made prior to the seat belt issue becoming a source of litigation 
between the parties. 
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CONCLUSIONS OF LAW 

Section 8-42-112(1)(a) and (b), C.R.S. permits imposition of a 50% reduction in 
compensation in cases of “willful failure of the employee to use safety devices provided 
by the employer” and a “willful failure to obey any reasonable rule” adopted by the 
employer for the claimant’s safety.  See Strait v. Russell Stove Candies, W.C. No. 4-
843-592 (December 12, 2011).  The common term in both Section 8-42-112(1)(a) and 
(b) is the requirement that the claimant’s actions be “willful”.  The term “willful” connotes 
deliberate intent, and mere carelessness, negligence, forgetfulness, remissness or 
oversight does not satisfy the statutory standard.  Bennett Properties Co. v. Industrial 
Commission, 165 Colo. 135, 437 P.2d 548 (1968).  Under Section 8-42-112(1)(b) it is 
the respondents’ burden to prove every element justifying a reduction in compensation 
for willful failure to obey a reasonable safety rule.  Triplett v. Evergreen Builders, Inc., 
W.C. No. 4-576-463 (May 11, 2004).   

The claimant’s conduct is “willful” if he intentionally does the forbidden act, and it 
is not necessary for the respondents to prove that the claimant had the rule “in mind” 
and determined to break it.  Bennett Properties Co. v. Industrial Commission, supra; see 
also Sayers v. American Janitorial Service, Inc., 162 Colo. 292, 425 P.2d 693 (1967) 
(willful misconduct may be established by showing a conscious indifference to the 
perpetration of a wrong or a reckless disregard of the employee’s duty to his employer).  
There is no requirement that the respondents produce direct evidence of the claimant’s 
state of mind.  Willful conduct may be inferred from circumstantial evidence including 
the frequency of warnings, the obviousness of the danger, and the extent to which it 
may be said that the claimant’s actions were the result of deliberate conduct rather than 
carelessness or casual negligence.  Bennett Properties Co. v. Industrial Commission, 
supra.; Industrial Commission v. Golden Cycle Corp., 126 Colo. 68, 246 P.2d 902 
(1952). 

In this case, the ALJ determines that there is insufficient evidence to establish 
that claimant’s conduct in not wearing his seatbelt was “willful”.  Claimant had not been 
previously reprimanded for failing to follow employer’s safety rule regarding the wearing 
of a seat belt and reported to his employer and treating physician he believed he was 
wearing his seat belt at the time of the accident. 

Under the circumstances of this case, the ALJ cannot say that claimant’s actions 
were “willful” as required under Section 8-42-112(1)(b). 

ORDER 

 It is therefore ordered that: 
Respondents request for a 50% reduction of indemnity benefits for a willful 

violation of Section 8-42-112(1)(a) and (b) is denied and dismissed.   
All matters not determined herein are reserved for future determination. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
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as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 9, 2012 
 
Keith E. Mottram 
Administrative Law Judge 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-820-756-03 

ISSUES 
Whether claimant has proven by a preponderance of the evidence that the 

recommended magnetic resonance image (“MRI”) of his cervical spine is reasonable 
and necessary post maximum medical improvement (“MMI”) treatment related to his 
admitted February 16, 2010 industrial injury? 

FINDINGS OF FACT 

Claimant suffered an admitted injury to his shoulder on February 16, 2010 when 
he was swinging a sledge hammer beating on steel.  Claimant was referred to Dr. Krebs 
for medical treatment. Dr. Krebs subsequently referred claimant to Dr. Bynum for a 
surgical consultation. 

Claimant underwent and MRI of his shoulder that showed bursitis, tendinitis and 
a bone spur.  On May 6, 2010, claimant underwent surgery under the auspices of Dr. 
Bynum that included a right shoulder arthroscopic glenohumeral joint debridement and 
loose body removal with separate compartment subacromial decompression. 

Following claimant’s surgery, claimant continued to treat with Dr. Krebs.  Dr. 
Krebs placed claimant at MMI on December 8, 2010 and provided claimant with a 
permanent impairment rating of 18% of the upper extremity.  The impairment rating 
converted to an 11% whole person impairment rating.  Claimant continued to complain 
of some surrounding muscle tightness over the right superior shoulder medial scapular 
and inferior shoulder and the right parathoracic muscles.  Dr. Krebs noted that 
claimant’s condition had stabilized and he did not believe the condition would improve 
with surgical intervention.  Dr. Krebs recommended maintenance medical treatment 
involving 12 visits with massage therapy.  Dr. Krebs also recommended continued 
prescriptions for Soma, Lunesta and Vicodin for 12 months. 
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After being placed at MMI, claimant continued to treat with Dr. Krebs for follow up 
treatment.  On February 22, 2011, claimant returned to Dr. Krebs and noted he would 
like to have a second opinion from Dr. Huang, an orthopedic surgeon. Dr. Krebs noted 
claimant had tingling and numbness in his forearm along with constant pain over the 
right shoulder that would worsen with movement.  In response to an inquiry from 
respondents’ counsel, Dr. Krebs noted on March 7, 2011 that he was requesting a 
second opinion from Dr. Huang because claimant continued to have right shoulder pain, 
including tingling and numbness over the forearm and pain over the right shoulder and 
because Dr. Krebs was not an orthopedic surgeon, and claimant requested a referral for 
a second opinion, Dr. Krebs considered this to be an appropriate option.   

Claimant returned to Dr. Krebs on April 11, 2011 with continued complaints of 
shoulder pain.  Dr. Krebs noted crepitus over the right shoulder with active and passive 
movements.  Dr. Krebs noted claimants most recent magnetic resonance image (“MRI”) 
was performed in September 2010 that demonstrated chronic degenerative change and 
tear of the posterior inferior aspects of the glenoid labrum with subacromial subdeltoid 
bursitis that was increased compared to the prior examination with improved 
degenerative inflammatory change within the anterior band of the inferior glenohumeral 
ligament and tendinopathy and supraspinatus subscapularis muscel with AC joint 
degenerative change.  Dr. Krebs recommended claimant get a second opinion with Dr. 
Copeland. 

Dr. Copeland examined claimant on May 4, 2011 and provided an additional 
opinion regarding his persistent right shoulder pain.  Dr. Copeland reviewed medical 
records from Dr. Krebs and Dr. Bynum, claimant’s operative reports, x-rays and MRI’s 
from before and after the surgery along with the reports and arthroscopic pictures.  Dr. 
Copeland noted that claimant was doing fairly well after this shoulder surgery by Dr. 
Bynum until he had a sudden event with physical therapy approximately three months 
after the surgery.  Dr. Copeland noted that claimant had a difficult case as claimant’s 
pain did not localize well.  Dr. Copeland noted that with claimant’s longitudinal 
complaints of pain and numbness in the ulnar border of his hand, he would recommend 
screening cervical spine x-rays and electromyelogram (“EMG”) nerve conduction 
studies. 

Claimant returned to Dr. Krebs on May 10, 2011 and Dr. Krebs recommended 
the cervical x-rays and EMG mentioned by Dr. Copeland.  Claimant underwent the 
cervical spine x-rays and returned to Dr. Krebs on June 6, 2011.  Dr. Krebs noted the 
cervical spine x-rays demonstrated mild degenerative spondylosis with small anterior 
osteophytes and mild marginal end plate ridging at two lower levels along with mild 
multilevel bilateral facet arthropathy.  Dr. Krebs again recommended claimant undergo 
an EMG of the right upper extremity. 

Claimant returned to Dr. Hehman on June 15, 2011 for the EMG of the right 
upper extremity.  The EMG showed no signs of radiculopathy and no signs of 
perifpheral neuropathy and no signs of focal entrapment. 

Claimant returned to Dr. Krebs for follow up treatment.  Dr. Krebs referred 
claimant back to Dr. Bynum for re-evaluation.  Dr. Bynum evaluated claimant on 
September 19, 2011 and noted claimant reported he still had pain in his right upper 
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extremity and scapula.  Dr. Bynum recommended focusing on claimant’s neck as a 
possible pain generator and recommended a neck MRI and possible cervical injections.    
Claimant returned to Dr. Krebs on September 22, 2011.  Dr. Krebs noted that he was in 
agreement with Dr. Bynum that the recommended studies of claimant’s neck were 
warranted. 

Dr. Krebs again opined that claimant’s need for a cervical MRI was related to his 
injury on October 14, 2011 reasoning that claimant required the cervical MRI “to clear 
the neck and specifically make sure that there is no discogenic or arthritic spurring 
compressing any nerves emerging from the cervical spinal column and coursing toward” 
the right upper extremity.  Dr. Krebs further noted in November 2011 that Dr. Bynum 
was looking to focus on the neck before determining if further shoulder surgery would 
be appropriate.  The ALJ finds the medical reasoning of Dr. Krebs to be credible and 
persuasive. 

Respondents referred claimant to Dr. Fall for an independent medical 
examination (“IME”) on March 1, 2012.  Dr. Fall had performed a prior IME on April 13, 
2011 in this case, and noted that she had reviewed additional updated medical records 
in preparation for the March 1, 2012 IME.  Dr. Fall noted claimant reported no mitigation 
of his symptoms since her last examination on April 13, 2011 and reported his “neck 
and spinal stuff” was getting worse.  Dr. Fall reported claimant was complaining of pain 
and stiffness in the right shoulder and arm, pain in the back between the shoulder 
blades and on the right side, and pain in the middle of his back and up to the neck.  Dr. 
Fall diagnosed claimant with pre-existing and concurrent glenohumeral osteoarthritis 
and/or degenerative joint disease, subjective complaints of myofascial type symptoms in 
the right upper quadrant with no spasming or trigger points on examination and no 
evidence of a cervical spine injury.  Dr. Fall noted that her examination of claimant’s 
cervical spine was fairly benign and also noted claimant’s electrodiagnostic testing was 
unremarkable.  Dr. Fall opined that further diagnostic studies or treatment to claimant’s 
cervical spine would not be related to claimant’s industrial injury. 

Dr. Fall testified at hearing in this case.  Dr. Fall’s testimony was consistent with 
her report.  Dr. Fall testified that an MRI was not a medical treatment that was intended 
to maintain claimant at maximum medical improvement. 

The ALJ credits the medical opinions of Dr. Krebs and Dr. Bynum over the 
contrary opinions of Dr. Fall and finds that claimant has proven that it is more likely than 
not that the recommended cervical MRI is reasonable and necessary medical treatment 
related to claimant’s admitted industrial injury. The ALJ further credits the opinions and 
reports from Dr. Krebs and finds that purpose of the cervical MRI is to further determine 
the cause of claimant’s pain and to determine if additional surgery to the shoulder may 
be necessary. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
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2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

As found, claimant has proven by a preponderance of the evidence that the 
cervical MRI recommended by Dr. Bynum and Dr. Krebs is reasonable and necessary 
medical treatment related to claimant’s admitted industrial injury. 

ORDER 

 It is therefore ordered that: 
Respondents shall pay for the recommended cervical MRI scan pursuant to the 

Colorado Medical Fee schedule. 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
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Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  April 23, 2012 
 
Keith E. Mottram 
Administrative Law Judge 

 
 



 
 

WC ORDERS 
May 2011 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-249 

ISSUE 

Whether Claimant has established by a preponderance of the evidence that she 
suffered a compensable occupational disease to her right shoulder during the course 
and scope of her employment with Employer on April 2, 2011. 

STIPULATIONS 

The parties agreed to the following: 

1. If the claim is compensable, Concentra Medical Centers and all referrals 
constitute authorized medical care; 

2. If the claim is compensable, Respondents will pay all Temporary Partial 
Disability (TPD) and Temporary Total Disability (TTD) benefits due to Claimant; 

3. Claimant earned an Average Weekly Wage (AWW) of $465.09. 

FINDINGS OF FACT 

 1. In January 2009 Claimant began working for Employer as a Sales 
Associate in the Men’s Department.  In June 2009 Claimant began working as an 
Inventory Associate during the night shift.  Claimant worked five days per week for eight 
and one-half to nine hours each day. 

 2. As an Inventory Associate, Claimant’s job duties involved stocking and 
rotating merchandise around Employer’s store.  She was required to move, lift and carry 
items weighing up to 50 pounds without assistance.  Claimant explained that she spent 
at least six hours each shift moving merchandise from pallets on the floor to shelves 
and other display devices on the wall.  She noted that moving merchandise required 
extensive use of her arms and shoulders.  Claimant re*Med that her job performance 
was measured by the amount of merchandise she was able to stock during each shift. 

 3. Claimant testified that on April 2, 2011 she began to experience right 
shoulder pain during her work shift.  She told her Support Manager __, Co-Store 
Manager __ and Assistant Manager __ about her symptoms.  However, Claimant did 



not report the cause of her right shoulder symptoms.  She subsequently completed her 
work shift but told Employer she could not work her April 3, 2011 shift.  Claimant was 
not scheduled to work on the following two days. 

 4. On April 6, 2011 Claimant visited her primary care physician at Rocky 
Mountain Primary Care.  Claimant reported to Nurse Practioner (NP) Phyllis E. 
Jefferson that she experienced right shoulder pain “after reaching over couch to pick up 
something.”  NP Jefferson noted that Claimant initially felt only minor pain but her 
symptoms increased over the following three days with a “burning sensation and limited 
movement of [her] arm.”  The April 6, 2011 report did not mention that Claimant’s job 
duties caused her right shoulder symptoms.  In response to questioning about her 
report to NP Jefferson, Claimant stated that she had reached over a couch because she 
did not know what had caused her symptoms. 

 5. On April 15, 2011 Claimant returned to work for Employer.  She reported 
her right shoulder injury to Assistant Manager *A.  Ms. *A testified that Claimant stated 
she injured her right shoulder at home while stretching over her couch to grab 
something. 

 6. Ms. *A recorded Claimant’s statement and transported her to Concentra 
Medical Centers for treatment.  Employer’s First Report of Injury provides that Claimant 
injured her “arm-lower” on April 15, 2011.  The injury occurred while Claimant was 
‘stretching to grab something at home.” 

 7. On April 15, 2011 Claimant visited William Chythlook, M.D. at Concentra 
for an examination.  Claimant reported that she had a “strained muscle around the 
rotator cuff.”  She re*Med that on April 2, 2011 she “was at work and lifting and stocking 
shelves and boxes when she noted increased pain in [right] shoulder.”  After an 
examination, Dr. Chythlook concluded that there was a greater than 50% probability that 
Claimant injured her right shoulder while working for Employer. 

 8. On April 21, 2011 Claimant attended physical therapy at Brookside 
Physical Therapy.  In specifying the reason for the referral, the report provided that 
“[Claimant] comes to PT with complaints of right shoulder pain that started on 4/3/11.  
She is unsure of onset.  She reports that she reached at home across the couch prior to 
going to work stocking shelves [for Employer].  She said that she was having difficulty 
lifting arm after working awhile.” 

 9. Claimant answered interrogatory responses regarding the cause of her 
right shoulder pain.  In the interrogatories Claimant stated that she explained to Dr. 
Chythlook at Concentra that “I wasn’t sure about the exact time or place of accident.  I 
went on to tell him that the night the symptoms appeared I had stretched to grab 
something on the back side of my couch.” 

 10. On June 15, 2011 Claimant underwent an MRI of her right shoulder.  The 
MRI revealed that Claimant had rotator cuff tendinosis. 



 11. Claimant continued to receive treatment through Concentra Medical 
Centers.  On September 27, 2011 she visited orthopedic surgeon Cary R. Motz, M.D. 
for an examination.  He noted that Employer had transferred Claimant to a store that 
was undergoing remodeling.  Dr. Motz noted that Claimant had been “doing a lot of 
cleaning” at work.  Her right shoulder flared and her left shoulder began to bother her.  
He thus determined that Claimant had been overusing her shoulders by performing her 
extra cleaning duties.  Dr. Motz thus directed Claimant for additional physical therapy to 
work on strengthening.  He did not determine whether Claimant’s job duties caused her 
to suffer right shoulder symptoms on April 2, 2011. 

 12. Claimant has failed to establish that it is more probably true than not that 
she suffered a compensable occupational disease to her right shoulder during the 
course and scope of her employment with Employer on April 2, 2011.  The record 
reveals inconsistent accounts of whether Claimant injured her shoulder during her 
activities at work on April 2, 2011 or at home while stretching over her couch to grab 
something.  Claimant testified that on April 2, 2011 she began to experience right 
shoulder pain during her work shift.  However, she did not report the cause of her 
symptoms to her supervisors.  On April 6, 2011 Claimant reported to NP Jefferson that 
she experienced right shoulder pain “after reaching over couch to pick up something.”  
NP Jefferson noted that Claimant initially felt only minor pain but her symptoms 
increased over the following three days with a burning sensation and only limited 
movement of her arm.”  The April 6, 2011 report did not mention that Claimant’s job 
duties caused her right shoulder symptoms.  On April 15, 2011 Claimant reported her 
right shoulder injury to Ms. *A.  Ms. *A credibly testified that Claimant stated she injured 
her right shoulder at home while stretching over her couch to grab something.  
Moreover, the First Report of Injury specifies that the right shoulder symptoms occurred 
while Claimant was ‘stretching to grab something at home.”  On April 15, 2011 Claimant 
also visited Dr. Chythlook and re*Med that on April 2, 2011 she “was at work and lifting 
and stocking shelves and boxes when she noted increased pain in [right] shoulder.”   
However, in interrogatory responses Claimant stated that she explained to Dr. 
Chythlook “I wasn’t sure about the exact time or place of accident.  I went on to tell him 
that the night the symptoms appeared I had stretched to grab something on the back 
side of my couch.”  On April 21, 2011 Claimant reported to a physical therapist that she 
was unsure about the onset of her symptoms.  She reported that she reached at home 
across the couch prior to going to work for Employer.  The inconsistent accounts of 
Claimant’s injury constitute insufficient evidence to demonstrate that Claimant suffered 
an occupational disease to her right shoulder during the course and scope of her 
employment with Employer on April 2, 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 



all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim 
Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is 
generally one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, place and 
cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational 
disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment. 

 6. A claimant is required to prove by a preponderance of the evidence that 
the alleged occupational disease was directly or proximately caused by the employment 
or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the 
"peculiar risk" test; that test requires that the hazards associated with the vocation must 
be more prevalent in the work place than in everyday life or in other occupations.  



Anderson v. Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable degree, 
aggravate the disability for which compensation is sought.  Id.   Where there is no 
evidence that occupational exposure to a hazard is a necessary precondition to 
development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability.  Id. 

 7. As found, Claimant has failed to establish by a preponderance of the 
evidence that she suffered a compensable occupational disease to her right shoulder 
during the course and scope of her employment with Employer on April 2, 2011.  The 
record reveals inconsistent accounts of whether Claimant injured her shoulder during 
her activities at work on April 2, 2011 or at home while stretching over her couch to grab 
something.  Claimant testified that on April 2, 2011 she began to experience right 
shoulder pain during her work shift.  However, she did not report the cause of her 
symptoms to her supervisors.  On April 6, 2011 Claimant reported to NP Jefferson that 
she experienced right shoulder pain “after reaching over couch to pick up something.”  
NP Jefferson noted that Claimant initially felt only minor pain but her symptoms 
increased over the following three days with a burning sensation and only limited 
movement of her arm.”  The April 6, 2011 report did not mention that Claimant’s job 
duties caused her right shoulder symptoms.  On April 15, 2011 Claimant reported her 
right shoulder injury to Ms. *A.  Ms. *A credibly testified that Claimant stated she injured 
her right shoulder at home while stretching over her couch to grab something.  
Moreover, the First Report of Injury specifies that the right shoulder symptoms occurred 
while Claimant was ‘stretching to grab something at home.”  On April 15, 2011 Claimant 
also visited Dr. Chythlook and re*Med that on April 2, 2011 she “was at work and lifting 
and stocking shelves and boxes when she noted increased pain in [right] shoulder.”   
However, in interrogatory responses Claimant stated that she explained to Dr. 
Chythlook “I wasn’t sure about the exact time or place of accident.  I went on to tell him 
that the night the symptoms appeared I had stretched to grab something on the back 
side of my couch.”  On April 21, 2011 Claimant reported to a physical therapist that she 
was unsure about the onset of her symptoms.  She reported that she reached at home 
across the couch prior to going to work for Employer.  The inconsistent accounts of 
Claimant’s injury constitute insufficient evidence to demonstrate that Claimant suffered 
an occupational disease to her right shoulder during the course and scope of her 
employment with Employer on April 2, 2011. 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 



service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 18, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-853-138-01 

ISSUE 

 The issue for determination is permanent partial disability benefits. Respondent 
challenges the impairment rating of the Division independent medical examiner (DIME) 
that included an impairment rating for Claimant cervical spine.  

FINDINGS OF FACT 

1. Claimant sustained this compensable injury as a result of a motor vehicle 
accident on January 18, 2011. Claimant was rear-ended by a semi-tractor trailer. The 
collusion had the potential of causing serious permanent injuries.  

2. Claimant was examined at the Denver Health Medical Center on January 18, 
2011. Claimant complained of pain in his lower back radiating into his legs. The medical 
record does not indicate any complaints of neck pain. The assessment was lumbar 
strain.  

3. Claimant followed up with Dr. David Blair on January 21, 2011. Claimant 
complained of significant back pain and neck stiffness. The impression was “acute back 
sprain and cervical sprain.” On January 28, 2011, Claimant told Dr. Blair that his neck 
was “considerably improved”. Dr. Blair’s impression was “resolving neck and back 
sprains.”  

4. Robert Kawasaki, M.D., examined Claimant on April 6, 2011. Dr. Kawasaki 
examined Claimant’s low back and lower extremities. His impression was low back pain 
with left leg radicular symptoms. He recommended additional physical therapy and 



referred Claimant for chiropractic and acupuncture treatment. Dr. Kawasaki followed up 
with Claimant on April 29, 2011. His impression again was a lumbar strain.  

5. Claimant was referred to Erica Cwalina, D.C., for treatment for the 
compensable accident. He received treatment there from April 21, 2011 to May 7, 2011. 
Claimant completed a form for Dr. Cwalina. In that form he stated that he had neck pain 
and stiffness, as well as low back pain.  

6. Claimant followed up with Dr. Blair on June 23, 2011. his impression was 
“resolving back sprain”. He referred Claimant back to Dr. Kawasaki to schedule nerve 
conduction testing.  

7. Dr. Kawasaki saw Claimant again on July 29, 2011. He noted that the 
EMG/nerve conduction study as negative. Claimant indicated that he had achy pain and 
pins and needles sensation in the lumbar region and numbness in the left foot. Dr. 
Kawasaki stated that Claimant did not indicate in a pain diagram or verbally that he had 
any cervical complaints or headaches. He placed Claimant at maximum medical 
improvement (MMI). He rated the Claimant with an impairment of 5% for a specific 
disorder of the lumbar spine and 4% impairment for loss of lumbar range of motion, for 
a combined impairment of 9% of the whole person.  

8. John Ogrodnick, M.D., the DIME physician, examined Claimant on December 
27, 2011. Claimant described the accident, and stated that he had low back pain and a 
stiff neck immediately after the accident. Claimant described what his symptoms were at 
the time of this examination. The symptoms included spasms that travel from the low 
back up into the neck and that can lead to headaches. In his review of the medical 
records, Dr. Ogrodnick noted Claimant’s neck complaints to Dr. Blair and Dr. Blair’s 
impression of back sprain and cervical sprain. Dr. Ogrodnick assessment was 
myofascial lumbar pain and myofascial cervical pain. Dr. Ogrodnick measured 
Claimant’s loss of range of motion of the lumbar spine at 14%, but he used the July 
2011 lumbar measurements “since it is difficult to explain why he would have such a 
deterioration in the last five months.” Dr. Ogrodnick rated Claimant with an impairment 
of 9% of the lumbar spine. He also rated Claimant with a 16% impairment of the cervical 
spine based on 13% for a loss of range of motion and 4% for a specific disorder.  

9. Tashoff Bernton, M.D., examined Claimant on February 7, 2012. He noted 
that there are reports of cervical pain after the accident up to February 2011 and a brief 
mention in a chiropractic note in April 2011. Dr. Bernton stated that it is not reasonable 
to include a rating for cervical pain because Claimant had no complaints of cervical pain 
on the date of his examination, Claimant has had only minimal treatment directed to the 
cervical spine, and the impairment is confined to the lumbar spine. Dr. Bernton stated 
that Dr. Ogrodnick’s rating of the cervical spine is not consistent with the impairment 
rating guidelines from the Division of Worker’s Compensation.  

10. Dr. Kawasaki, on February 10, 2012, reviewed the DIME report of Dr. 
Ogrodnick. He concluded that Claimant had no permanent injury to the cervical spine 
that would justify a cervical impairment rating .  



11. John Hughes, M.D., examined Claimant on April 6, 2012. Claimant described 
cervical pain of 5 or 6 out of ten and numbness in his left hand radiating proximally and 
involving the C6 distribution primarily. Dr. Hughes assessment was a lumbar spine 
sprain/strain as well as “cervical spine sprain/strain with gradual development of left 
radiculitis and emerging findings consistent with left C6 radiculopathy, probably 
secondary to the motor vehicle accident of January 18, 2011.” Dr. Hughes stated that, 
“he has emerging findings consistent with progressive worsening of his cervical spine 
condition” and that Claimant’s “symptoms have progressed.” Dr. Hughes recommends 
an MRI of the cervical spine and an electrodiagnostic evaluation of Claimant’s left upper 
extremity to assess for radiculopathy. He stated that the need for the evaluation stems 
from the motor vehicle accident. Dr. Hughes concluded that, “I agree with Dr. Ogrodnick 
that there is a medical basis to rate both the cervical and lumbar spine regions in 
[Claimant’s] case. This is particularly true in retrospect and with consideration of today’s 
emerging signs and symptoms.”  

12. The opinions of Dr. Kawasaki and Dr. Bernton are credible and persuasive. 
The opinion of Dr. Hughes is that Claimant in April 2012 had “emerging findings,” a 
“progressive worsening” is not persuasive to show that Claimant had a ratable 
impairment of the cervical spine when he was examined and placed at MMI in July 
2011. Dr. Ogrodnick noted that he could not explain Claimant’s worsened lumbar 
motion range of motion and he did not explain Claimant’s worsened cervical range of 
motion and specific cervical disorder from July 2011 when Claimant was at maximum 
medical improvement. The opinion of Dr. Ogrodnick that Claimant had a ratable 
impairment of the cervical spine when he reached MMI in July 2011 is not persuasive. It 
is highly probable that the cervical spine rating of Dr. Ogrodnick is incorrect.  

CONCLUSIONS OF LAW 

A division-sponsored independent medical examination (DIME) physician’s 
opinion regarding permanent impairment is binding absent clear and convincing 
evidence to the contrary. Section 8-42-107(8)(b)(III) and (c), C.R.S.  

 
The assessment of causation is an inherent component of diagnosis and the 

DIME physician’s determination that a causal link exists between a claimant’s condition 
and the industrial injury is also subject to the clear and convincing evidence standard. 
Leprino Foods Co. v. Indus. Claim Appeals Office, 134 P.3d 475, (Colo. App. 2005); 
Cordova, 55 P.3d at 191 (citing Egan v. Indus Claim Appeals Office, 971 P.2d 664, 665 
(Colo. App. 1998)).  

 
“Clear and convincing evidence means evidence which is stronger than a mere 

‘preponderance’; it is evidence that is highly probable and free from serious or 
substantial doubt.” Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo. 
App. 1995). “The enhanced burden of proof reflects the underlying assumption that a 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.” Qual-Med, Inc. v. Indus. Claim Appeals Office, 961 P.2d 590, 592 
(Colo. App. 1998). Accordingly, the ALJ should not permit the challenging party to 



overcome the DIME physician’s determination unless the party produces evidence 
indicating a high probability that the DIME physician’s determination was wrong.  

 
It is highly probable that the DIME rating is incorrect. Respondents have met their 
burden of proving by clear and convincing evidence that Dr. Ogrodnick erred when he 
provided an impairment rating for Claimant’s cervical spine. It is found and concluded 
that Claimant’s impairment as a result of the January 2011 compensable injury is limited 
to the lumbar spine. Claimant’s permanent impairment at the time he reached MMI from 
the compensable injury is 9% of the whole person.  

ORDER 

 It is therefore ordered that Insurer shall pay Claimant permanent partial disability 
benefits based on an impairment of 9% of the whole person.  

DATED: May 21, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-431-02 

ISSUES 

The issue for determination is whether Claimant sustained a disability caused by 
or resulting from mental or emotional distress under Section 8-42-302(1), C.R.S. 

 
The parties stipulated that: (1) The issue of average weekly wage is reserved for 

future determination; (2) The issue of offsets is reserved for future determination; and 
(3) If compensable, Dr. Jay Carlson is the authorized treating physician. 
 

FINDINGS OF FACT 
 

1. Claimant was employed as a Fire Inspector for Employer in excess of 
twenty five years.  

 
2.  *S, the supervisor of the Fire Prevention Bureau for Employer, was 

Claimant’s direct from 2004 through March of 2011. *S, as the supervisor of Claimant, 
has been evaluating Claimant’s performance since 2004.  

 
3. On October 6, 2011, Claimant filed a Worker’s Claim for Compensation, 

alleging that her Post Traumatic Stress Disorder (“PTSD”) was triggered due to *S’s 
tone of voice and mean spirited name calling during a telephone call that occurred on 
January 27, 2011. [R.Exh. B]  



 
4. On January 27, 2011 while in the course and scope of her employment, 

Claimant received a call on her cell phone from *S. The phone call arose following 
decisions Claimant had made during a fire inspection earlier in the day and her decision 
to place the building on a fire watch. *S overrode Claimant’s decision and contacted 
Claimant to discuss the matter. Claimant perceived that *S was abusive in this phone 
call. Claimant was extremely upset about the incident and had to pull off a road into a 
parking lot. Claimant could not drive her car due to her agitated mental state. Claimant 
testified the January 27, 2011 incident was the culmination of prior interactions with *S 
where Claimant perceived him to be abusive and threatening. Claimant did not sustain 
any physical injury as a result of the January 27, 2011 telephone call.  

 
5.  *S testified at hearing regarding this telephone call and denied ever 

threatening Claimant with harm, ever calling her a vulgar term, or ever communicating 
with Claimant in anything other than a professional manner.  

 
6. Claimant has a long history of psychiatric problems and has received 

treatment for these problems in the past. On January 12, 2004, Claimant’s personal 
physician, Dale Kliner, MD, wrote a note to Claimant’s employer that Claimant has 
significant work-related stress. [R.Exh. Y] In a report dated March 3, 2004, Ben 
McCracken, Ed.D., noted that Claimant has struggled with social and emotional 
problems, and has experienced depression and stress due to losses and struggles over 
the past six years. [R.Exh. X] Claimant’s treating psychiatrist, Jay Carlson, MD, noted in 
a report of February 11, 2008 that he reviewed with Claimant that she has had enough 
symptoms ten years ago to possibly qualify for a bipolar illness. [R.Exh.P] In January 
2008, Claimant was hospitalized for mental health issues at University Hospital. [R.Exh. 
Q,R] In January 2009, Claimant was hospitalized for mental health issues at University 
Hospital. [R.Exh. M] 

 
7. Psychiatrist, Judith Weingarten, M.D. performed an independent medical 

examination (“IME”) of Claimant on January 9, 2012 at the request of Employer.  
 

8. Dr. Weingarten testified that Claimant has a number of psychiatric 
diagnoses, including a generalized anxiety disorder and a bipolar disorder. She further 
testified that Claimant’s diagnoses were biological and genetic in nature, and were not 
caused by Claimant’s employment. Dr. Weingarten opined that Claimant “does not have 
any psychological condition that arose from her employment with [Employer]. In fact, it 
is more likely that her pre-existing Personality Disorder caused her long-standing 
difficulty in getting along with her coworkers and supervisor.” The opinions of Dr. 
Weingarten are credible and persuasive.  

 
9. Dr. Carlson opined that Claimant has a diagnosis of PTSD, but that 

diagnosis was based on an incident occurring on January 11, 2007, more than four 
years prior to the January 27, 2011 incident. Claimant first sought treatment from Dr. 
Carlson after the January 27, 2011 incident on February 25, 2011. His assessment was 
“PTSD reved up (anniversary of 1st incident Jan 2007) + other factors.” Dr. Carlson next 



treated Claimant on April 6, 2011. His assessment was “anxiety worse problem than 
depression”. Claimant treated with Dr. Carlson about once per month thereafter. Ben 
McCracken, Ed.D., noted on December 27, 2011, that Claimant’s description of her 
feelings of fear and inability to function after the incident of January 27, 2011, “are 
typical of PTSD”.  

 
10. Dr. Weingarten testified and documented in her report that she disagrees 

with the diagnosis of PTSD, stating that Claimant does not meet the criteria for this 
diagnosis under the DSM IV.  

 
11. Employer referred Claimant for a fitness for duty evaluation with Evan 

Axelrod, Psy.D., and John Nicoletti, Ph.D. According to the March 23, 2011 report, the 
fitness for duty evaluation was requested as a result of incidents that have occurred 
since January 2007, but have recently accelerated. The March 23, 2011 report notes 
that, “Inspector Rush has had numerous problems with her direct supervisor. She has 
also received numerous complaints from citizens and her co-workers have expressed 
concern for their safety.” Following the interview and testing, Drs. Axelrod and Nicoletti 
concluded that Claimant was not capable of performing her position with Employer. That 
conclusion was based on a review of Claimant’s medical and psychological reports and 
long history of events, including event of January 27, 2011. They did not attribute 
Claimant’s inability to perform the duties of her employment to the event of January 27, 
2011. 
 

12. Claimant submitted various records of Jay Carlson, MD and Ben 
McCracken, Ed.D. There is no opinion in the reports of Dr. Carlson that Claimant’s 
mental or emotional stress is proximately caused solely by the hazards to which 
Claimant would not have been equally exposed outside the employment. Claimant has 
not offered any medical evidence that her symptoms were proximately caused by that 
telephone call or that this telephone call constituted a hazard to which she would not 
have been equally exposed to outside of her employment. Claimant has also not offered 
any medical evidence that the telephone call of January 27, 2011 was a psychologically 
traumatic event or that the call caused her a recognized disability. 
 

13. Dr. Weingarten testified that a disciplinary call from a supervisor would not 
be outside of a worker’s usual experience and would not cause a usual worker to have 
a panic attack. There is no evidence that any other employee reacted to disciplinary 
action from *S the way that Claimant reacted. Dr. Weingarten testified that conflicts with 
coworkers, supervisors, disagreement with management style, conflicts with customers 
and the public, are all common to all fields of employment. 
 

14. Claimant’s stress is more attributable to her pre-existing and non-
occupational conditions than it is to the telephone call of January 27, 2011.  
 

15. Claimant did not suffer any physical injury as a result of the of the January 
27, 2011 telephone call from *S overriding her decision.  
 



CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (“Act”) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), 
C.R.S. The facts in a workers’ compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer. Section 8-43-201, 
C.R.S., 2011. A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. 

 
To recover workers’ compensation benefits, the claimant must prove she 

suffered a compensable injury. A compensable injury is one that arises out of and in the 
course of employment. §8-41-301(1)(b), C.R.S. The "arising out of" test is one of 
causation. It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer. It is the claimant's burden to prove by a 
preponderance of the evidence that there is a direct causal relationship between the 
employment and the injuries. §8-43-201, C.R.S.; Ramsdell v. Horn, 781 P.2d 150 (Colo. 
App. 1989). A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, that a fact is more probable than not. Page v. Clark, 592 
P.2d 792 (Colo. 1979).  

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 

 
The ALJ’s factual findings concern only evidence that is dispositive of the issues 

involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).  

 
At the commencement of the hearing, counsel for claimant stated that Claimant’s 

claim was governed by C.R.S. § 8-41-301 and C.R.S. § 8-41-302. [Audio Recording 
1:32:32]. However, later in the hearing, counsel for Claimant objected to the relevancy 
of various questions by Respondent to *S regarding disciplinary events. Counsel for 
Claimant stated that the requirements of C.R.S. § 8-41-301 apply to claims of mental 
impairment, and the claimant was not claiming mental impairment, “a recognized 
permanent disability…” under §8-41-301(2) C.R.S. Instead, counsel for Claimant stated 
that Claimant was only pursuing a claim for disability, and thus, the requirements of 
C.R.S. §8-41-301 were inapplicable, and that the standard of proof in this claim should 
be governed by C.R.S. § 8-41-302(1) By making this assertion, claimant has waived her 
right to request benefits under C.R.S. §8-41-301(2).  

 



C.R.S. §8-41-302 defines the terms “accident”, “injury”, and “occupational 
disease”. Subsection 1 specifically states that “”accident”, “injury’, and ‘occupational 
disease’ shall not be construed to include disability or death caused by or resulting from 
mental or emotional stress unless it is shown by competent evidence that such mental 
or emotional stress is proximately caused solely by hazards to which the worker would 
not have been equally exposed outside the employment”. 

 
Claimant has not established by a preponderance of the evidence that her 

psychological condition was caused by the incident of January 27, 2011. Claimant has 
not established by a preponderance of the evidence that the incident of January 27, 
2011 aggravated or accelerated her pre-existing psychological condition or caused 
disability. The claim is not compensable. Because the claimant has not adequately 
linked the January 27, 2011 incident to her psychological condition, this ALJ does not 
reach the level of analysis of whether the January 27, 2011 incident constituted a 
hazard to which the worker would not have been equally exposed outside the 
employment.  

 
Additionally, because this ALJ has determined that Claimant did not meet her 

burden of proof to establish by a preponderance of the evidence that her psychological 
condition was caused, aggravated, or accelerated by the January 27, 2011 incident, this 
ALJ does not directly address whether claimant could pursue a claim solely under §8-
42-302(1) or whether §8-43-302(1) must be read in conjunction with §8-41-301 to 
provide consistent and harmonious reading of the Act. 

 
ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation benefits is 
denied and dismissed. 

 

DATED: May 22, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-771-877-04  
  
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Respondents, giving Claimant’s 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on May 21, 2012.  No timely objections were 
filed.   After a consideration of the proposed decision, the ALJ has modified it and 
hereby issues the following decision.  



 
ISSUES 

  
 The issues to be determined by this decision concern alleged penalties against 

the Respondents, pursuant to § 8-43-304 (1), C.R.S., for their alleged failure to obey a 
May 5, 2010 Order of ALJ Ted. A. Krumreich, ordering Respondents to pay the bills of 
Dr. Chad Abercrombie, D.C; and, Respondents assertion that they timely cured the 
alleged violation once they became aware that penalties were in issue.  The Claimant 
bears the burden of proof on the issue of penalties.  The Respondents bear the burden 
with respect to the issue of “cure.” Both burdens are by preponderant evidence.  To 
overcome the “cure” defense, the Claimant bears the burden, by clear and convincing 
evidence. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. A hearing was held in this claim on April 6, 2010 before ALJ Ted. A. 
Krumreich.  On May 5, 2010, ALJ Krumreich issued Findings of Fact, Conclusions of 
Law and Order.  He determined that the Claimant suffered a compensable injury on 
January 4, 2008.  He ordered, inter alia, that: “Insurer shall pay the medical expenses 
for Claimant’s treatment with Chad Abercrombie, D.C., in accordance with the Official 
Medical Fee Schedule of the Division of Workers’ Compensation.” 
 
 2. The Respondents filed a timely Petition to Review the May 5, 2010 Order.  
In an Order dated September 22, 2010, the Industrial Claim Appeals Office (ICAO) 
affirmed the May 5, 2010 Order.  The Respondents did not appeal ICAO’s Final Order, 
and it became final twenty days following the September 22, 2010 Order. 
 
The Penalty Claim Chronology 
 
 3. In an Application for Hearing, dated February 1, 2012, the Claimant 
alleged penalties pursuant to “C.R.S. 8-43-304, 305, and 8-43-401” for alleged failure 
“to pay Dr. Abercrombie’s bill for medical expenses as ordered.” 
 
 4. An itemized statement from Alliance Health Partners (Dr. Abercrombie’s 
chiropractic organization) was submitted into evidence.  The itemized statement shows 
that as of February 21, 2012, charges totaling $852.92 had been paid and the “Patient 
Balance” was $0.00.  The itemized statement does not reflect whether or not it was 
presented to the Respondents before February 1, 2012. 
 
 5. No witnesses testified at hearing. 
 



 6. There is no persuasive evidence that the Respondents were presented 
with itemized bills from Dr. Abercrombie or Alliance Health Partners before February 1, 
2012, the time when the Respondents first became aware that penalties were an issue. 
 
 7. The itemized statement from Alliance Health Partners demonstrates that 
the alleged violation was cured within twenty (20) days of the Application for Hearing 
(February 1, 2012) that designated penalties as an issue.  The first notice (to the 
Respondents) that penalties for an alleged failure to pay Dr. Abercrombie’s bill was an 
issue was on February 1, 2012. 
 
Clear and Convincing to Overcome Cure Defense 
 
 8. There is no persuasive evidence that it is highly probable, unmistakable 
and free from serious and substantial doubt that Respondents were presented with an 
itemized bill from Dr. Abercrombie before February 1, 2012 and, then, either negligently 
or willfully did not pay it.  Indeed, after Respondents’ first awareness that penalties were 
an issue, they paid Dr. Abercrombie’s bill within 20 days. Therefore, the Claimant has 
not established clear and convincing evidence that the Respondent- Insurer knew or 
should have known that it was in violation of the May 5, 2010 Order prior to the 
Claimant’s February 1, 2012 Application for Hearing. 
 
 9. No bills were submitted into evidence.  There is no persuasive evidence 
regarding whether Dr. Abercrombie or Alliance Health Partners submitted bills to the 
Insurer before February 1, 2012, or when such bills might have been submitted.  There 
is no persuasive evidence that the Claimant submitted bills from Dr. Abercrombie or 
Alliance Health Partners to the Insurer.  There is no persuasive evidence that, prior to 
the February 1, 2012 Application for Hearing alleging penalties, that the Claimant 
communicated to the Insurer that there were unpaid bills.   
 
 10. Not paying a medical/chiropractic bill until presented with an itemized 
statement of charges is based on an objectively rational argument because, among 
other things, an insurer must determine if the charges are based on the Division of 
Workers’ Compensation Medical Fee Schedule.  Further, it simply amounts to a good 
business practice.  An insurer has no obligation to hunt down a medical provider, stand 
over the provider while it prepares an itemized statement of services and charges, and 
thereafter pay those charges in order to fulfill its obligation to pay ordered medical bills 
and to avoid penalties.  Such a requirement would not be objectively reasonable.  The 
provider may reasonably insist on an injured worker presented the bill to it for payment. 
 
 
Ultimate Findings 
 
 11. The Respondents have proven, by a preponderance of the evidence that 
they cured  the penalty claim, which alleged a violation of ALJ Krumreich’s May 5, 2010 
Order, within 20 days of the Application for Hearing that designated penalties against 



the Respondents as an issue.  The Respondents’ first notice that penalties were being 
alleged was when the Claimant filed the Application for Hearing herein. 
 
 12. The Claimant has failed to prove, by clear and convincing evidence that 
the Respondents knew or reasonably should have known that they were in violation of 
ALJ Krumreich’s May 5, 2010 Order, thus, the Claimant failed to overcome the “cure” 
defense to the penalty provisions of the Workers’ Compensation Act. 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Penalties 
 
 a. Section 8-43-304 (1), C.R.S., allows an ALJ to penalize a person who 
violates a rule, statute, or order in the amount of up to $1,000 per day.  The imposition 
of penalties under § 8-43-304 (1) requires a two-step analysis.  The ALJ must first 
determine whether the disputed conduct constituted a violation of a rule or order.  
Allison v. Indus. Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995).  If the ALJ finds 
a violation, the ALJ must then determine whether the person’s actions which resulted in 
the violation were objectively reasonable.  See The imposition of penalties is governed 
by an objective standard of negligence.  See Pueblo School Dist. No. 70 v. Toth, 924 P. 
2d 1094, 1097 (Colo. App. 1996); Miller v. Industrial Claim Appeals Office, 49 P. 3d 334 
(Colo. App. 2001); City *Met, Inc. v. Indus. Claim Appeals Office, 68, P.3d 601 (Colo. 
App. 2003); Jimenez v. Indus. Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).  
The reasonableness of an employer’s action depends on whether it is predicated on a 
rational argument based in law or fact.  Also see Carson v. Indus. Claim Appeals Office, 
___P. 3d__(Colo. App. No. 03CA0955, October 7, 2004), cert. denied, February 22, 
2005.  As found, by any objective standard of negligence, not paying Dr. Abercrombie’s 
charges until presented with an itemized statement thereof was based on a rationally 
objective argument and, thus, not subject to penalties. 
 
 b. Section 8-43-304 (4), C.R.S., provides that if the alleged violator cures the 
alleged violation within twenty days of the date of mailing of an application for hearing 
for penalty, the party seeking a penalty must prove by clear and convincing evidence 
that the alleged violator knew or reasonably should have known such person was in 
violation.   As found, the insurer cured the alleged violation within twenty days of the 
date of mailing of the Claimant’s Application for Hearing, designating “penalties” as an 
issue.  The itemized statement from Alliance Health Partners indicates that all dates of 
service had been paid as of February 21, 2012.  There is no persuasive evidence that 
any bills from Alliance Health Partners remained unpaid after that date.  Further, as 
found, there was no persuasive evidence that the bills were presented to the 
Respondents before February 1, 2012. 
 



Cure 
 
 c. Section 8-43-304 (4), C.R.S., provides that an insurer shall have 20 days 
after the date of mailing of an application for hearing within which to cure an alleged 
violation.  As found, the Respondents timely cured the alleged violation, thus, satisfying 
their burden of proof, by preponderant evidence, of established the cure.  See Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992) [burden of proof by preponderant 
evidence is on the party asserting an affirmative proposition, “cure”]. 
 
Burden of Proof 
 

d. The party claiming penalties has the burden of proof, by a preponderance 
of the evidence, of establishing the entitlement to penalties.  §§ 8-43-201 and 8-43-210, 
C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. 
Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals 
Office, 24 P.3d  29 (Colo. App. 2000).  Also, the burden of proof is generally placed on 
the party asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 
535 (Colo. App. 1992).   A “preponderance of the evidence” is that quantum of evidence 
that makes a fact, or facts, more reasonably probable, or improbable, than not.  Page v. 
Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 
2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim 
Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 
(D.C. Cir. 2001). “Preponderance” means “the existence of a contested fact is more 
probable than its nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 
(Colo. 1984).  As found, the Claimant established a prima facie case for penalties.  The 
Respondents, however, proved their affirmative defense of cure. 

 
 e.  Once a “cure” has been established, the Claimant has the burden to prove 
by clear and convincing evidence that the Insurer knew or reasonably should have 
known it was in violation of ALJ Ted A. Krumreich’s May 5, 2010 Order.  Clear and 
convincing evidence means evidence that is stronger than a preponderance; it is 
evidence that is highly probable, unmistakable and free from serious or substantial 
doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).   As 
found, the Claimant has failed to prove that the Respondents knew or reasonably 
should have known that they were in violation of ALJ Krumreich’s Order. The Claimant 
has failed to prove, by clear and convincing evidence that the Respondent-Insurer knew 
or reasonably should have known that it was in violation of ALJ Krumreich’s May 5, 
2010 Order. 
     

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ penalties against the Respondents are hereby 
denied and dismissed. 
  



 
DATED this______day of May 2012. 

 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-944-01 

SUPPLEMENTAL ORDER 

ISSUES 

The issues to be determined are: compensability and temporary disability 
benefits. The parties stipulated that Claimant’s average weekly wage is $330.00.  

 
FINDINGS OF FACT 

1. Claimant is employed as a customer service representative with Employer. 
On September 8, 2011 she fell in the bathroom at work. Claimant had turned from the 
sink to the paper towels behind her when she slipped on the floor and fell. (Hearing 
Transcript, p. 8, Lines 6 – 10). Claimant struck her buttocks, back and head.  

2. At first Claimant did not know what she had slipped on. Claimant later 
stated the cause of her fall was water on the bathroom floor. Claimant testified after the 
fall her clothes were wet on the right side towards her hip area. She described the area 
that was wet as “what you’d call a love handle on most people.”  

3. Claimant had been on the floor for only a few minutes when a coworker 
walked in and found her. The coworker reported the injury to supervisors and EMS was 
called. Claimant was taken to the emergency room at St. Mary Corwin for examination. 

4. At CCOM on September 9, 2011, Claimant told her medical providers that 
she walked into the ladies room and fell, but she did not mention slipping on water. She 
also stated that she did not know what had happened on September 8, 2011. When 
presented with the CCOM medical records during cross examination, Claimant testified 
that she did not know what had happened and why she had fallen.  

5. Witness 1 walked into the bathroom and found Claimant lying on the floor. 
Claimant indicated only that she had fallen and did not mention water. Witness 1 looked 
around the bathroom for towels, water or anything that could have caused a fall and did 
not see anything. Witness 1 looked at Claimant’s clothes for water and did not see that 
her clothes were wet. 



6. Claimant’s injury was brought to the attention of Witness 2 who went to 
the bathroom to check on Claimant. Witness 2 checked the bathroom floor for anything 
that could have caused Claimant’s fall and did not see anything. She testified that she 
paid a lot of attention to checking the bathroom as she wanted to see what could have 
caused Claimant’s fall. Witness 2 testified that she noticed Claimant’s clothes were neat 
and tidy, and were not wet. She patted the back of Claimant’s clothes and shirt when 
she was asking her where she hurt. Claimant told Witness 2 that she did not know how 
she had fallen and thought she could have blacked out. 

7. Witness 2 was present when EMS arrived and remained in the bathroom 
while they treated Claimant. While EMS treated Claimant, Witness 2 overheard claimant 
tell them that she had been in a car accident not too long ago. 

8. After Claimant was removed from the bathroom, Witness 2 and a security 
guard searched the bathroom for paper, water spills, or anything that could have caused 
Claimant’s fall. They did not find anything on the floor that she could have slipped on. 
The security guard did not see any water on Claimant’s clothes though he admitted he 
did not move Claimant to check her backside. He reiterated that there was no water on 
the floor.  

9. It is found that there was no water on the bathroom floor.  

10. On September 11, 2011 Manger A called and left Claimant a message 
inquiring why she was not at work. Claimant called Manger A and told her she would not 
be in to work because she had an accident on the way to work. The telephone call was 
on speakerphone and was overheard by Manager B who was standing approximately 
two feet from Manger A. Manger B told Manger A she recognized Claimant’s name as 
the employee who said she had been injured at work a few days earlier. At that point, 
Manger A asked Claimant to confirm she had been injured in an accident on the way to 
work. Claimant told Manger A she had actually been injured in a fall at work.  

11. Claimant testified she was told she had whiplash type symptoms from the 
date of the accident, but denied that she was diagnosed with a chest contusion. She 
testified that she had not fallen on her chest. September 9, 2011 medical records from 
CCOM reflect Claimant had a headache, neck pain, back pain, shoulder pain, and that 
she had a contusion to her dorsal chest wall. Claimant would not have sustained a 
chest contusion from her fall as she testified she did not fall onto her chest. It is found 
that the reference to the chest contusion in the medical report is incorrect. Claimant did 
not have a chest contusion.  

12. Claimant was referred to the Emergicare at the Pueblo Clinic and treated 
by Dr. Douglas Bradley. Dr. Bradley noted that the Claimant had contusions and mild 
radiculopathy. He prescribed several medications and a Thera-Gesic cream to rub onto 
her neck and back. He also limited the Claimant’s work to four (4) hours per day. Dr. 
Bradley specifically stated in his report dated September 16, 2011, that “the mechanism 
of going to the bathroom at work, slipping on the floor is consistent with hitting her back 
and head and mild concussion so this is work related.” 



13. Claimant denied that she was involved in a motor vehicle accident on 
September 8, 2011. Claimant denied that she may have blacked out before the fall on 
September 8, 2011.  

14. It is found that Claimant was not involved in a motor vehicle accident on 
the way to work on September 8, 2011, or at any time near September 8, 2011. It is 
found that Claimant turned toward the paper towels, slipped and fell. She did not black 
out before the fall.  

15. Senior Manager has been working with Claimant to ensure her medical 
restrictions are met. Claimant was released to modified duty effective September 19, 
2011 with restrictions of working no more than four hours per day. Claimant had been 
out on leave from September 12, 2011 through September 18, 2011. When Claimant 
returned to work she had restrictions to not work more than four hours per day, and so 
Senior Manger reduced Claimant’s schedule to four hours per day. Claimant’s position 
does not require any lifting. Claimant is presently working five days a week and four 
hours per day at the same rate of pay as before the injury.  

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. The claimant bears the burden of proving 
entitlement to benefits by a preponderance of the evidence. § 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  

In order to recover workers’ compensation benefits, the claimant must prove by a 
preponderance of the evidence that her injury was proximately caused by an injury 
arising out of and in the course of her employment. § 8-41-301(1)(b) & (c), C.R.S.; see 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985). An injury occurs "in the course of" 
employment where the claimant demonstrates that the injury occurred within the time 
and place limits of the employment and during an activity that had some connection with 
her work-related functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). 
The "arising out of" element is narrower and requires the claimant to show a causal 
connection between the employment and the injury such that the injury has its origins in 
the employee's work-related functions and is sufficiently related to those functions to be 
considered part of the employment contract. Triad Painting Co. v. Blair, supra.  

If the precipitating cause of an injury is a preexisting health condition that is 
personal to the claimant, the injury does not arise out of the employment unless a 
“special hazard” of the employment combines with the preexisting condition to 
contribute to the accident or the injuries sustained. National Health Laboratories v. 
Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. Dayton 
Hudson Corp., W.C. No. 4-386-678 (ICAO July 29, 1999). This rule is based upon the 



rationale that, unless a special hazard of the employment increases the risk of or the 
extent of injury, an injury due to the claimant's preexisting condition lacks sufficient 
causal relationship to the employment to meet the arising out of employment test. 
Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  

In order for a condition of employment to qualify as a “special hazard” it must not 
be a “ubiquitous condition” generally encountered outside the work place. Ramsdell v. 
Horn, supra. In contrast, if the precipitating cause of the injury involves conditions or 
circumstances of the employment, there is no need to prove a “special hazard” in order 
for the injury to arise out of the employment. Cabela v. Industrial Claim Appeals Office, 
198 P.3d 1277 (Colo. App. 2008); H&H Warehouse v. Vicory,805 P.2d 1167 (Colo. App. 
1990).  

The mere fact that an injury occurs at work does not establish the requisite 
causal relationship to demonstrate that the injury arose out of the employment. Finn v. 
Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). Proof that something 
happened at work, without more, is insufficient to carry burden of proof. Finn v. 
Industrial Commission, 165 Colo. 106 (1968).  

There is no presumption that a fall is compensable. A truly unexplained fall at the 
workplace has been determined not to be compensable. See Rice v. Dayton Hudson 
Corporation, W. C. No. 4-386-678 (ICAO, July 29, 1999) (the claimant's unexplained fall 
was not compensable because it could not be associated with the circumstances of the 
claimant's employment nor any preexisting idiopathic condition) See also, Finn v. 
Industrial Commission, 165 Colo. 106, 437 P.2d 542; Morris Bruhn v. The Resource 
Exchange, W.C. No. 4-672-985 (ICAO, September 8, 2008) (the claimant’s unexplained 
fall down steps was not compensable because she did not know how or why she fell 
and had no explanation of how she ended up on the bottom step) In Finn, the claimant 
was found lying on the floor at his workplace. The claimant surmised he was struck by a 
forklift but he did not know what happened and could not produce evidence of what 
occurred. In Finn, a supervisor found the employee twisted behind some boxes, 
his feet thrashing as he repeatedly lifted his head which fell striking his face on 
the floor.  The referee hearing that case found that the injury was caused by some 
‘mysterious interbody malfunction.’ Finn, supra, at 108. In his case, it is not found 
that Claimants accident or injury is the result of a ‘mysterious innerbody 
malfunction’. The facts in Finn are different than the facts present here. 

Claimant was injured in Employer’s bathroom. When a claimant is injured 
ministering to a personal necessity such as using the bathroom, Colorado appellate 
courts routinely and consistently have held that the resulting injury arises out of and in 
the course of the employment. Geist v. Liberty Mutual Group, W.C. nol 4-839-225 
(ICAO, 2011).  

Claimant surmises that she slipped on water, but by her own admission she does 
not know what caused her fall. Claimant testified that her clothes were wet on the “love 
handle” area. Reviewing the weight of the evidence, Claimant’s testimony that she 
slipped on water is not persuasive. Three witnesses provided consistent testimony that 



there was no water on the bathroom floor and Claimant’s clothes were not wet. It is 
found that there was no water on the bathroom floor.  

Claimant was not involved in a motor vehicle accident the day of the fall on the 
bathroom floor. Claimant’s fall in the bathroom at work was not the result of any pre-
existing condition. Further, even if there had been a motor vehicle accident shortly 
before the fall, there is no medical evidence linking the fall to that motor vehicle 
accident, and no casual connection would be inferred on the facts presented. Claimant 
turned, slipped, and fell. Her accident was likely caused by the want of ordinary care on 
the part of Claimant. Claimant's fall is not unexplained. 

The Workers' Compensation Act of Colorado is a "no fault" system that provides 
for compensation even though the employee was negligent and the employer was not 
negligent. Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 
(Colo. App. 2002). Claimant fell because she turned and slipped, and that supports the 
determination that the fall was not unexplained. It is not necessary to show exactly what 
caused Claimant to slip, such as water or other substance on the floor. The finding that 
slip and fall occurred in the course of Claimant performing her duties is sufficient to 
establish that the fall arose out of and in the course of the employment. Schaffhauser v. 
National Jewish Medical Center, W.C. No. 8-815-335 (ICAO, 2011).  

Respondents asserted the defense of an unexplained fall and the special hazard 
exception. An unexplained fall case is where a claimant is unable to prove any 
explanation for the fall. That is not the case here. Claimant turned and slipped on the 
bathroom floor. Thus, Claimant’s injuries resulted from an identifiable, accidental event 
which occurred during a work activity. Nor is this a special hazard case. There was no 
persuasive evidence of a preexisting injury or condition. Thus, this claim is 
compensable. 

 
The Claimant missed work when she was taken off work from the date of 

accident, September 8, 2011, until September 18, 2011, where she was released to 
modified duty at four (4) hours per day. Claimant has not been released to return back 
to work full time. Therefore, the Claimant is entitled to temporary total disability benefits 
from September 8, 2011, through September 18, 2011, and entitled to temporary partial 
disability from September 18, 2011, and continuing. Sections 8-42-105 and 106, C.R.S. 
Insurer is liable for interest at the rate of eight percent per annum on all benefits not 
paid when due.  
 

Claimant is also entitled to all reasonable and necessary medical care to treat 
her head, neck, and back, which were injured during her work-related fall. Section 8-42-
101(1), C.R.S. Liability is limited to the amounts established by the Division of Worker’s 
compensation fee schedule. Section 8-42-101(3), C.R.S. 

 
ORDER 

 It is therefore ordered that: 



1. The claim is compensable;  

2. Insurer shall pay Claimant temporary total disability benefits from September 
8, 2011, through September 18, 2011, and to temporary partial disability from 
September 18, 2011, and continuing; 

3. Insurer is liable for the medical care Claimant receives from authorized 
providers that is reasonably needed to cure and relieve Claimant from the 
effects of this compensable injury;  

4. All matters not determined herein are reserved for future determination. 

DATED:  May 24, 2012 

Bruce C. Friend, ALJ 
Administrative Law Judge 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-759-415-02 

ISSUES 

 The issues presented for determination are whether the weight loss program 
recommended by Dr. Robert FitzGibbons is reasonable, necessary and related to 
Claimant’s work injury; whether the Claimant’s low back problems are causally related 
to her admitted work-related injury; and whether the chiropractic treatment prescribed 
by Dr. MacLaren is reasonable, necessary and related to Claimant’s work injury.   

FINDINGS OF FACT 

 Based on the evidence presented, the Judge finds as fact: 

1. Claimant, who is presently 32 years old, worked for the Employer as a 
secretary in the emergency department.  She sustained an admitted injury to her right 
knee on January 8, 2008.  She has undergone four surgeries, attended physical therapy 
and taken medications.  She had not been placed at maximum medical improvement 
(MMI) as of the date of the hearing.   

 
Findings pertaining to weight loss program 
 
2. Claimant reported to the Employer’s emergency department on January 9, 

2008, for treatment of her right knee complaints.  The emergency room personnel noted 
Claimant’s weight as 89.8 kilograms, which converts to 197.5 pounds.   

 



3. On February 8, 2008, the Claimant saw orthopedic surgeon, Dr. 
FitzGibbons, and reported a weight of 195 pounds. 

 
4. Claimant saw Dr. John Mars on March 21, 2008, and reported that she 

had lost about 15 pounds and would continue to try to lose weight.  Dr. Mars discussed 
her weight loss with her and indicated that additional weight loss would unload her 
knees likely resulting in decreased knee pain.   

 
5. The Claimant returned to Dr. FitzGibbons on April 11, 2008, and continued 

to report that she weighed 195 pounds.  
 
6. The Claimant’s right knee complaints were not resolving so Dr. 

FitzGibbons recommended surgery which she underwent on April 24, 2008.  During her 
post-operative follow-up visit with Dr. FitzGibbons, Claimant continued to report a 
weight of 195 pounds.   

 
7. On May 8, 2008, Claimant saw Dr. Russel Reitinger for an annual 

gynecological exam.  Her weight was 191 pounds.  She reported wanting to lose weight 
before trying to conceive, but having difficulty because she cannot exercise due to her 
recent knee surgery.  

 
8. There are no medical records from May 8, 2008, until October 31, 2008, 

when the Claimant saw her primary care physician, Dr. Nicholee Theiss.  The 
Claimant’s chief complaint on that day was weight gain during the last several months 
despite working out for an hour daily.  The Claimant also reported fatigue and just “not 
feeling right.”  Claimant’s weight was noted to be 201.6 pounds.  Dr. Theiss referred 
Claimant for lab work to determine source of Claimant’s complaints.   

 
9. A record dated November 24, 2008 from Dr. Theiss’s office indicates that 

the Claimant had mononucleosis, which caused the fatigue and that she should begin a 
low fat diet and return to exercise once she is feeling better.  

 
10. The Claimant returned to see Dr. Theiss on November 25, 2008.  Her 

weight was recorded as 203 pounds.  Dr. Theiss prescribed phentermine for weight 
loss.   

 
11. On March 6, 2009, Claimant returned to Dr. Theiss.  Her weight was 

174.6.  Dr. Theiss continued the phentermine prescription and recommended that 
Claimant return in three months for follow-up.   

 
12. On July 3, 2009, Claimant saw Dr. Theiss.  Her weight was recorded at 

157.2 pounds.  Thus, Claimant lost approximately 46 pounds between November 25, 
2008, and July 3, 2009.   

 



13. There are no medical records documenting Claimant’s weight between 
July 3, 2009, and November 14, 2009, when she saw Dr. Theiss again.  At that time, the 
Claimant was approximately 9 weeks pregnant.  Her weight was 180 pounds. 

 
14. Claimant then saw her obstetrician/gynecologist, Dr. Johnson, on 

December 16, 2009.  At that time, Claimant’s weight was 184 pounds.  
 
15. The Claimant returned to Dr. FitzGibbons on January 4, 2010, 

complaining of right knee pain.  The treatment note states that Claimant reported her 
weight as 164 pounds, which could have been a transcription error given that Dr. 
Johnson’s office had recorded a weight of 184 pounds just a few weeks earlier.   

 
16. By January 18, 2010, the Claimant had miscarried.  In connection with her 

miscarriage, she followed up with Dr. Johnson on February 16, 2010, at which time she 
weighed 189 pounds.   

 
17. The Claimant underwent another surgery the following day on February 

17, 2010.  The Claimant testified that she lost weight after this surgery, but Dr. 
FitzGibbons’s treatment notes continue to indicate that Claimant self-reported a weight 
of 185 pounds through June 2010. 

 
18. In May 2010, Claimant contacted Dr. Theiss to inquire about a new 

prescription for weight loss medication.  She had an appointment on May 21, 2010, at 
which time she weighed 196.6 pounds.  The treatment notes indicate that Claimant had 
just started on Zoloft from depression she attributed to her miscarriage and 
unsuccessful right knee surgery.  Dr. Theiss declined to prescribe weight loss 
medications due to issues Claimant had with her heart in July 2009.  Instead Dr. Theiss 
recommended low fat, calorie-restricted diet.    

 
19. Claimant re-contacted Dr. Theiss on July 28, 2010, and requested weight 

loss medication again.  The prescription request was approved.   
 
20. On January 24, 2011, the Claimant saw Dr. Johnson for her annual 

examination.  She weighed 208 pounds. 
 
21. The Claimant saw Dr. Kristin Mason for Division Independent Medical 

Examination on December 23, 2010.  She told Dr. Mason that she lost 60 pounds after 
her first surgery then became pregnant and later miscarried.  She also stated that she 
had the second surgery then gained the weight back.  Dr. Mason indicated that 
Claimant would benefit from a weight loss program to reduce the loads on her knee. 

 
22. In January 2011, Dr. FitzGibbons wrote a letter in which he opined that it 

was a medical necessity for the Claimant to receive approval for a formal evaluation by 
a registered dietician with expertise in weight loss.  Dr. FitzGibbons also wrote that due 
to Claimant’s workers’ compensation injury, she had gained approximately 65 pounds 



over the past one and one-half years.  He noted that it was critical that Claimant lose 
weight to try and alleviate her right knee pain and improve function.   

 
23. During the hearing, the Claimant testified that she currently weighed 208 

pounds and that she had gained 55 pounds since the injury.  Claimant testified that 
following her miscarriage in January 2010, she became depressed then coupled with 
inactivity due to the work-related knee pain and surgery she underwent in February 
2010, she gained about 40 pounds.   

 
24. Claimant’s testimony is inconsistent with the medical records.  As found, 

the medical records show that Claimant weighed 197 pounds the day after her work 
injury.  She then lost weight with the assistance of weight loss medications prescribed 
by her personal physician.  The records then clearly show that Claimant re-gained 
approximately 32 pounds prior to her right knee surgery on February 17, 2010, rather 
than after the surgery as she testified.  The records indicate that Claimant gained 
approximately 7 pounds between the date of her surgery and May 21, 2010.  She has 
since gained approximately 12 more pounds.  Claimant’s total net weight gain from the 
date of the injury to the date of the hearing is 11 pounds.   

 
25. Drs. Mason, Lichtenberg and FitzGibbons all have opined that weight loss 

is necessary in order for Claimant to heal and reduce load on her knee and that a 
weight loss program should be covered under her workers’ compensation claim. Dr. Fall 
agrees that weight loss would be appropriate for the Claimant, but disagrees that any 
weight gain Claimant experienced is related to her work injury.  The Judge concurs with 
Dr. Fall’s opinions in this regard. The medical records do not support Claimant’s 
contention that her work injury caused her to gain weight.  In fact, she lost weight 
following her initial surgery then re-gained most of the weight prior to her second 
surgery. Claimant’s weight gain also coincided with her pregnancy.  Although weight 
loss may alleviate the effects of her work injury, the Claimant has failed to establish that 
a weight loss program is a medical benefit related to her work injury.   
 

Findings pertaining to low back causation and chiropractic treatment  
 
26. The Claimant testified that she began to have back problems within the 

last year.  The Claimant had another surgery on her right knee in February 2011.  She 
moved to Florida shortly thereafter on March 5, 2011.  She was still using crutches to 
ambulate. 

 
27. In March 2011 the Claimant had fallen while using her crutches and 

fractured the fifth metatarsal on her right foot. She testified that she remained on 
crutches for about one more month then began using a walking boot.   

 
28. Claimant began seeing Dr. MacLaren on March 21, 2011, regarding her 

right knee as well as the fifth metatarsal fracture. He noted that Claimant complained of 
back pain.   

 



29. The Claimant began post-surgery physical therapy at C.H.O.O.S.E. 
Physical Therapy on March 16, 2011.  She gave a history that included low back pain.  
Claimant reported a recent fall while ambulating with crutches and the metatarsal 
fracture.  Claimant indicated she was cleared to begin weight-bearing, as tolerated while 
wearing a boot. 

 
30. On March 21, 2011, the Claimant returned to physical therapy and was 

wearing her walking boot.   
 
31. Claimant testified that the back problem was brought on by limping as a 

result of her knee injury. She first encountered the problem while walking approximately 
one-half mile at a shopping mall. She stated that the next day she could hardly get out 
of bed.  The Claimant also attributed her back pain to wearing the walking boot following 
the right foot metatarsal fracture. 

 
32. In July 2011, Dr. MacLaren referred Claimant to Dr. Lisa Long, who is a 

chiropractor.  Claimant stated that the Insurer paid for the first six visits but refused to 
pay for further care. Thereafter, the Claimant paid out-of-pocket for the chiropractic 
treatment provided by Dr. Long. She testified that she did this because the treatment 
gave her relief from her back pain.  She stated that she wished to continue with 
treatment but could not afford to continue paying for her own treatment. 

 
33. The Claimant also complained of right SI joint pain to her physical 

therapist on July 11, 2011.  The therapist noted significant right rotation of the sacrum 
and severe right gluteal muscle spasm and tenderness.   

 
34.   The discharge note from C.H.O.O.S.E Physical Therapy states under 

“Prognosis at Discharge:” “The patient is experiencing severe low back pain and SI joint 
pain due to long-term gait disturbance as a result of right knee pain.”   

 
35. The records indicate that Claimant may have reported a history of back 

pain to both Dr. MacLaren and her physical therapist, but that she experienced a 
disabling onset of right sided low back pain in July 2011.  It was in July 2011 that she 
told the physical therapist her right SI joint was interfering with her mobility, and it was 
also in July 2011 when Dr. MacLaren referred Claimant to a chiropractor.  Finally, 
Claimant saw Dr. Mazer for low back pain in July 2011.   

 
36. An x-ray taken of the Claimant’s lumbar spine on July 14, 2011, revealed 

bilateral spondylolisthesis at L5 and mild disc thinning at L5-S1 with spina bifida occulta 
at L5.   

 
37. Dr. Alan Lichtenberg performed an independent medical examination 

(IME) of the Claimant on October 6, 2011.  He examined the Claimant and reviewed her 
medical records.  Dr. Lichtenberg concluded that Claimant has low back pain is due to 
permanent aggravation of pre-existing asymptomatic spondylolisthesis and spina bifida 
occulta from weight gain and limping with an antalgic gait status post three knee 



surgeries. In his report, he cited a study by Ian J. Harrington, M.D.  who is an engineer 
and an orthopedic surgeon.  Dr. Harrington’s study found that limping can cause back 
pain and aggravate pre-existing back conditions.  Dr. Licthenberg reiterated his opinions 
in his addendum report dated January 16, 2012. 

 
38. Dr. Allison Fall performed an IME on October 7, 2011. She examined the 

Claimant and reviewed her medical records.  In her report, Dr. Fall states that the 
Claimant has a preexisting spondylolisthesis and some degenerative disk narrowing at 
L5-S1.  She said she would not expect the severity of pain and spasm that Claimant is 
reporting, however, she did state that there is some mild muscular tension related to 
gait.  As treatment for the back issues she recommended focusing on gait and 
reconditioning.  Dr. Fall did not think there was specific treatment for the lumbar spine 
besides exercise provided by the physical therapist for stretching the piriformis and hip 
flexors plus core strengthening exercises. 

 
39. Dr. Fall testified during her deposition that there could be some muscular 

tension or tightness related to the Claimant’s altered gait.  She again recommended that 
the treatment would be to normalize the Claimant’s gait as much as possible and to 
recondition the whole body.  Dr. Fall admitted that the pain which the Claimant was 
having in her back may be related to her altered gait. 

 
40. The Claimant has established that she developed SI joint pain and muscle 

tightness due to an altered gait which resulted from the compensable knee injury.  The 
Claimant has not established an aggravation of any pre-existing conditions such as 
spondylolisthesis or spina bifida occulta.  The credible and persuasive evidence 
demonstrates that in July 2011, the Claimant had an onset of pain in the right side of 
her low back in the SI joint area, in the right buttocks and in the anterior groin due to her 
gait disturbance and that such pain is related to muscle tension or tightness.  The 
opinions of the physical therapist and Dr. Fall are persuasive in this regard.  Dr. 
Lichtenberg’s opinion that Claimant’s pre-existing problems were permanently 
aggravated by her gait disturbance and weight gain is not persuasive.  Accordingly, 
treatment for the right SI joint area, buttocks and hip is related to Claimant’s 
compensable knee injury.   

 
41. Claimant underwent some chiropractic treatment, which helped according 

to her testimony. She also testified that she wanted to return to chiropractic treatment 
because it benefited her.  The records indicate that she had seven visits with Dr. Long, 
which ended in October 2011.  Respondents assert that Claimant has had extensive 
chiropractic treatment with no functional gains.  Seven visits could hardly be considered 
extensive.  Further, it is difficult to determine whether Claimant made any functional 
gains given the short duration of the chiropractic treatment. It is true Claimant continues 
to complain of back pain, but whether chiropractic treatment will improve her function 
remains to be seen.  Claimant has established that she is entitled to chiropractic care to 
cure and relieve her of the effects of her work injury which has caused her to develop 
right SI joint, buttock and hip muscle tightness and pain.   

 



CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
4. Section 8-42-101(1)(a), C.R.S., provides: 
Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

 
5. Respondents are obligated to provide medical benefits to cure or relieve the 

effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, however, retain the 
right to dispute liability for specific medical treatment on grounds the treatment is not 
authorized or reasonably necessary to cure or relieve the effects of the industrial injury. 
Id.   

 
6. As found, the Claimant has failed to establish a weight loss program is 

reasonable, necessary or related to her work injury.  While it is true that Claimant would 
benefit from weight loss and that reduced weight may relieve some of the pain in her 
knee, she has not established that such weight gain was an effect of her injury.  



Claimant’s knee injury did not cause her to gain weight contrary to her assertions.  At 
the time of her knee injury, Claimant was not maintaining a healthy weight consistent 
with her height.  She actually lost weight subsequent to her injury then re-gained it prior 
to the second surgery.  Thus, the Judge cannot conclude that Claimant’s injury caused 
her to gain weight.  Further, the mere fact that weight loss might relieve Claimant’s knee 
pain is insufficient to establish that it is medical treatment designed to cure and relieve 
Claimant of the effects of her injury.  Claimant’s request for a weight loss program is 
denied.  

 
7. The Claimant has established that she developed SI joint pain and muscle 

tightness due to an altered gait which resulted from the compensable knee injury.  The 
Claimant has not established an aggravation of any pre-existing conditions such as 
spondylolisthesis or spina bifida occulta.  The credible and persuasive evidence 
demonstrates that in July 2011, the Claimant had an onset of pain in the right side of 
her low back in the SI joint area, in the right buttocks and in the anterior groin due to her 
gait disturbance.  The opinions of the physical therapist and Dr. Fall are persuasive in 
this regard.  Dr. Lichtenberg’s opinion that Claimant’s pre-existing problems were 
permanently aggravated by her gait disturbance and weight gain is not persuasive.  
Accordingly, treatment for the muscle tightness in the right SI joint area, buttocks and 
hip is related to Claimant’s compensable knee injury and shall be paid for by the 
Respondents. 

 
8. Claimant has established that she is entitled to chiropractic care, subject to 

the Division of Workers’ Compensation Medical Treatment Guidelines, to cure and 
relieve her of the effects of her work injury which has caused her to develop right SI 
joint, buttock and hip muscle tightness and pain.  Dr. MacLaren, Claimant’s authorized 
treating physician, referred Claimant to a chiropractor for her back complaints and the 
Claimant felt the treatment helped her.  She has not had extensive chiropractic 
treatment so an accurate determination cannot be made concerning whether she has 
made any functional gains.  Claimant’s request for chiropractic treatment to cure and 
relieve her of the right SI joint area pain, and related muscle tightness in her right 
buttocks and hip is granted.   

 

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for a weight loss program is denied and dismissed. 

2. Claimant’s low back problems, specifically right SI joint area pain, right buttocks 
and hip muscle tightness or tension is causally related to Claimant’s right knee 
injury due to a gait disturbance.  

3. Claimant is entitled to undergo chiropractic treatment, subject to the Division of 
Workers’ Compensation Medical Treatment Guidelines, to cure and relieve of her 
of the right SI joint pain, and right buttocks and hip muscle tightness or tension. 



4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 24, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-751-206-02 & WC 4-795-493 

ISSUES 

 The issues determined herein are average weekly wage and offsets. 

FINDINGS OF FACT 

1. On October 23, 2007, claimant suffered an admitted work injury to his left 
knee in WC 4-751-206.  Claimant continued to work his regular duties and regular hours 
until January 17, 2008, when he underwent arthroscopic surgery on his left knee.  
Claimant returned to work at regular duty on January 23, 2008. 

2. On February 26, 2008, the insurer filed a general admission of liabilty 
(“GAL”) in 4-751-206 for temporary total disability (“TTD”) benefits for the period 
January 17 through January 22, 2008, based upon an average weekly wage of $695.80. 

3. On July 30, 2008, claimant suffered an admitted work injury to his back in 
WC 4-795-493.  Claimant continued to work his regular job duties and hours. 

4. The parties stipulated that claimant’s “base” average weekly wage at the 
time of his July 30, 2008, injury was $707.87, including overtime.   

5. On December 16, 2008, claimant became totally disabled due to his 
earlier October 23, 2007, left knee injury.   



6. On April 6, 2009, the insurer filed a GAL in WC 4-751-206 for TTD 
benefits commencing December 16, 2008, and continuing based upon the admitted 
average weekly wage of $695.80. 

7. On August 16, 2010, claimant was awarded social security disabilty 
(“SSDI”) benefits effective June 1, 2009, at the rate of $1,310 per month. 

8. On November 30, 2010, the insurer filed a GAL in WC 4-751-206 to 
reduce the TTD rate by the amount of $151.15 per week due to the SSDI offset.  The 
GAL also reduced the TTD benefits by an additional $151.15 per week to recoup the 
overpayment of TTD benefits caused by the retroactive award of SSDI benefits. 

9. The employer provided group health insurance, including dental and vision 
insurance.   

10. On May 1, 2011, claimant enrolled in Medicare for a monthly premium of 
$115.40, or $26.63 per week.  On May 3, 2011, the Social Security Administration 
notified claimant that the Medicare premiums would be deducted from the montly SSDI 
benefit checks, resulting in claimant receiving $1,194 per month. 

11. On May 1, 2011, the employer terminated claimant’s group health 
insurance coverage, but continued to provide claimant with group health coverage for 
dental and vision benefits. 

12. Effective December 1, 2011, the employer terminated claimant’s group 
health coverage for dental and vision benefits.  On December 27, 2011, the employer 
sent claimant a COBRA notification that the premium to continue the dental insurance 
was $22.89 per month and the premium to continue the vision insurance was $6.57 per 
month.  The total COBRA premium for these health coverages was $29.46 per month, 
or $6.80 per week. 

13. On January 7, 2012, Dr. Richman released claimant to return to regular 
duty work concerning his left knee injury, but continued restrictions for his back injury. 

14. On January 10, 2012, the insurer filed a GAL in WC 4-751-206 to 
terminate TTD benefits on January 7, 2012 due to the release to return to regular duty 
work following the left knee injury.  The GAL did not change the previously admitted 
average weekly wage of $695.80. 

15. On January 19, 2012, the insurer filed a GAL in WC 4-795-493 to 
commence TTD benefits on January 7, 2012, for the back injury.  The GAL admitted to 
an average weekly wage of $646. 

16. In WC 4-751-206, the fairest measure of claimant’s average weekly wage 
as of December 16, 2008, is $707.87, which is the stipulated average weekly wage as 
of the second injury on July 30, 2008.  This case presents an unusual situation in which 
a claimant has two injuries nine months apart, but is able to continue work except for 
one short period of time following the first injury.  Even after the second work injury, 



claimant is able to continue regular duty work for almost five more months before the 
first, not the second, work injury causes him to have a significant period of disability.  
Claimant’s actual wage loss commencing December 16, 2008, is $707.78, not the 
earlier admitted $695.80. 

17. Effective May 1, 2011, the average weekly wage in both WC 4-751-206 
and WC 4-795-493 is $734.50, which includes the stipulated Medicare premium of 
$26.63 per week. 

18. Effective December 1, 2011, the average weekly wage in both 4-751-206 
and WC 4-795-493 is $741.30, which includes the COBRA premium of $6.80 per week 
for continuation of the employer’s group health insurance coverage for dental and 
vision.  The December 1, 2011, termination of that group coverage was a separate 
termination event, which triggered the COBRA notice and claimant’s entitlement to 
inclusion of the COBRA premiums. 

19. The May 1, 2011, effective date of Medicare premium deductions did not 
change claimant’s SSDI award of $1,310 per month.  The $115.40 monthly premium for 
Medicare coverage was simply deducted by the Social Security Administration to pay 
for the Medicare medical and hospital insurance coverage.  The employer’s offset due 
to SSDI benefits payable to claimant did not change from the stipulated $151.15 per 
week. 

CONCLUSIONS OF LAW 

1. Section 8-42-102(2), C.R.S., sets forth certain methods of calculating the 
average weekly wage.  Section 8-42-102(3), C.R.S., permits the ALJ discretion in the 
method of calculating the average weekly wage if the nature of the employment or the 
fact that the injured employee has not worked a sufficient length of time, has been ill or 
self-employed, or for any other reason, the specific methods do not fairly compute the 
average weekly wage.  Bench*M/Elite Inc. v. Simpson, 232 P.3d 777 (Colo. 2010); 
Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).   The average weekly 
wage is designed to compensate claimant for the actual wage loss caused by the period 
of TTD.  Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993);  As found, in WC 4-
751-206, the fairest measure of claimant’s average weekly wage as of December 16, 
2008, is $707.87, which is the stipulated average weekly wage as of the second injury 
on July 30, 2008.   
 

2. "Wages" is defined in section 8-40-201(19)(b), C.R.S., as: 
 

The term "wages" shall include the amount of the 
employee's cost of continuing the employer's group health 
insurance plan and, upon termination of the continuation, the 
employee's cost of conversion to a similar or lesser 
insurance plan, and gratuities reported to the federal internal 
revenue service by or for the worker for purposes of filing 
federal income tax returns and the reasonable value of 



board, rent, housing, and lodging received from the 
employer, the reasonable value of which shall be fixed and 
determined from the facts by the division in each particular 
case, but shall not include any similar advantage or fringe 
benefit not specifically enumerated in this subsection (19).  
If, after the injury, the employer continues to pay any 
advantage or fringe benefit specifically enumerated in this 
subsection (19), including the cost of health insurance 
coverage or the cost of the conversion of such health 
insurance coverage, such advantage or benefit shall not be 
included in the determination of the employee's wages so 
long as the employer continues to make such payment.  
(emphasis added). 

 
The parties stipulated that the Medicare premium effective May 1, 2011, was to be 
included in the average weekly wage.  The parties disputed whether the COBRA 
premium amount for the dental and vision insurance benefits, which terminated on 
December 1, 2011, was to be included in the average weekly wage.  The statutory 
language does not distinguish dental and vision insurance coverage from other forms of 
group health insurance.  Humane Society of the Pikes Peak Region v. Industrial Claim 
Appeals Office, 26 P.3d 546 (Colo. App. 2001), although not directly on point, appears 
to support the inclusion of dental insurance COBRA premiums under the rubric of the 
employer’s group health insurance.  Respondents argued that claimant had already 
“converted” the employer’s group health insurance plan to a “lesser plan” of Medicare 
on May 1, 2011.  As found, the employer continued to provide group health insurance 
for dental and vision benefits until a separate termination event on December 1, 2011.  
At that time, claimant had a separate entitlement to include the COBRA amount for the 
dental and vision coverage.  Prior to the employer’s termination of those coverages, by 
statute claimant was not entitled to include those premiums in the average weekly 
wage.  Thereafter, he was so entitled. 
 

3. Claimant argues that the insurer’s offset against TTD benefits for one half 
of the SSDI benefits is reduced by the amount of the Medicare premium.  Section 8-42-
103(1)(c)(I), C.R.S., provides: 
 

In cases where it is determined that periodic disability benefits granted by 
the federal "Old-Age, Survivors, and Disability Insurance Amendments of 
1965", Pub.L. 89-97, are payable to an individual and the individual's 
dependents, the aggregate benefits payable for temporary total disability, 
temporary partial disability, and permanent total disability pursuant to this 
section shall be reduced, but not below zero, by an amount equal as 
nearly as practical to one-half the federal periodic benefits; but, if the 
federal "Old-age, Survivors, and Disability Insurance Amendments of 
1965", Pub.L. 89-97, is amended to provide for a reduction of an 
individual's disability benefits thereunder because of compensation 
benefits payable under articles 40 to 47 of this title, the reduction of 



compensation benefits provided in said articles shall be decreased by an 
amount equal to the federal reduction. Upon request of the insurer or 
employer, the employee shall apply for such federal periodic disability 
benefits and respond to requests from the insurer or employer as to the 
status of such application.  Failure to comply with this section constitutes 
cause for suspension of benefits.  (emphasis added). 

 
Engelbrecht v. Hartford Accident and Indemnity Co., 680 P.2d 231 (Colo. 1984) held 
that cost of living increases were not “periodic disability benefits” within the meaning of 
the statute.  Consequently, the insurer’s offset for SSDI benefits was based only upon 
the original award amount, exclusive of any subsequent cost of living increases. 
Claimant’s argument in the present case is unpersuasive.  As found, the May 1, 2011, 
effective date of Medicare premium deductions did not change claimant’s original SSDI 
award of $1,310 per month.  The same periodic disability benefit of $1.310 per month 
was still “payable” to claimant.  The statute makes no reference to the amount of 
benefits “received” by claimant.  Claimant’s election of Medicare coverage included the 
premium within his average weekly wage, as discussed above.  The $115.40 monthly 
premium for Medicare coverage was simply deducted by the Social Security 
Administration to pay for the Medicare medical and hospital insurance coverage.  The 
employer’s offset due to SSDI benefits payable to claimant did not change from the 
stipulated $151.15 per week.   

 
ORDER 

 It is therefore ordered that: 

1. In WC 4-751-206, the insurer shall pay to claimant TTD benefits at the rate of 
$471.87 per week for the period December 16, 2008, through April 30, 2011, 
minus the offset of $151.15 per week for SSDI benefits.  The insurer is entitled to 
credit for all previous payments of TTD benefits in this claim for this period of 
time. 

2. In WC 4-751-206, the insurer shall pay to claimant TTD benefits at the rate of 
$489.67 per week for the period May 1, 2011 through November 30, 2011, minus 
the offset of $151.15 per week for SSDI benefits.  The insurer is entitled to credit 
for all previous payments of TTD benefits in this claim for this period of time. 

3. In WC 4-751-206, the insurer shall pay to claimant TTD benefits at the rate of 
$494.20 per week for the period December 1, 2011, through January 6, 2012, 
minus the offset of $151.15 per week for SSDI benefits.  The insurer is entitled to 
credit for all previous payments of TTD benefits in this claim for this period of 
time. 

4. In WC 4-795-493, the insurer shall pay to claimant TTD benefits at the rate of 
$494.20 per week commencing January 7, 2012, and continuing thereafter until 
modified or terminated according to law.  The insurer is entitled to the offset of 



$151.15 per week for SSDI benefits.  The insurer is entitled to credit for all 
previous payments of TTD benefits in this claim for this period of time. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

6. All matters not determined herein are reserved for future determination. 

7. If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review 
within twenty (20) days after mailing or service of the order, as indicated on 
certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 29, 2012  Martin D. Stuber Administrative Law Judge 

 

 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-771-877-03 

ISSUES 

1. Whether claimant has overcome the Division IME physician’s 
determination of maximum medical improvement by clear and convincing evidence. 

 
2. Whether claimant has proven by a preponderance of the evidence that the 

work injury caused permanent functional impairment not on the schedule of injuries. 
 
3. Whether claimant has proven entitlement to permanent partial disability 

benefits. 
 
4. Whether permanent impairment should be apportioned where previous 

impairment for the same body parts was established by prior award. 
 



5. Whether claimant is entitled to medical benefits after maximum medical 
improvement. 
 

FINDINGS OF FACT 

1. The Claimant worked as a tire service technician for the Respondent-
Employer.  The Claimant suffered a work injury on September 18, 2007.  The Claimant 
was injured when a tire exploded and blew the Claimant’s hand back. This was the 
subject of a workers’ compensation claim WC 4-736-136. 

2. On February 26, 2010, the insurer filed a Final Admission of Liability (FAL) 
in WC No. 4-736-136, with a date of injury of September 18, 2007.  The FAL admitted 
for a combined 41% upper extremity rating pursuant to the November 25, 2009 report of 
Dr. Miguel Castrejon  

3. The November 25, 2009 impairment rating report of Dr. Miguel Castrejon 
was attached to the FAL.  The report is captioned under a September 18, 2007 date of 
injury.  Dr. Castrejon determined combined 41% upper extremity ratings comprised of 
the following: 12% upper extremity for the right shoulder; 1% upper extremity for the 
right elbow; 5% upper extremity for the right wrist; and combined impairments of the 
right hand combining for 28% of the upper extremity. 

4. The Claimant did not timely object to the February 26, 2010 FAL.  The 
Claimant’s objection was filed on March 31, 2010, and was not filed within thirty days of 
the FAL [WC No. 4-736-136 thus closed automatically pursuant to CRS 8-43-
203(2)(b)(II).  The Claimant does not dispute that he was awarded permanent partial 
disability (PPD) benefits in WC No. 4-736-136. 

5. In April of 2010, the Claimant litigated the issue of whether he suffered a 
compensable injury on January 4, 2008.  On April 6, 2010, ALJ Krumreich determined 
that the Claimant suffered a compensable injury on January 4, 2008.  The ALJ awarded 
temporary disability benefits in the claim  

6. On January 6, 2011, Dr. Wakeshima performed a Division Independent 
Medical Examination (“DIME”).  The Claimant informed Dr. Wakeshima that his greatest 
pain was in his low back, upper back, and bilateral thigh region. Dr. Wakeshima found 
that Claimant’s low back, upper back, and bilateral thigh region pain were not causally 
related to either the September 18, 2007 injury or the January 5, 2008 injury.  Dr. 
Wakeshima determined that the Claimant had reached maximum medical improvement 
as of November 25, 2009. 

7. Dr. Wakeshima was asked to address apportionment.  Dr. Wakeshima’s 
statements regarding apportionment show that he was not aware of or did not 
understand that the 41% upper extremity ratings were established by prior award in the 
September 18, 2007 claim, when he stated: 



I have not seen any impairment rating for his work injury of 09-18-07 in the 
medical records provided to review.  There was no documentation in any 
of the records about a 41% right upper extremity impairment are related to 
the injury of 09-18-07….I would presume that the statement on the 
Division Independent Medical Examination application stating “previous 
medical impairment for industrial injury to right shoulder, right elbow and 
right hand combined for 41% right upper extremity impairment has been 
established by award in WC #4-736-136, DOI 09-18-07” is an incorrect 
statement and there was no previous 41% right upper extremity 
impairment determined in the medical records available to review 
specifically for the date of injury of 09-18-07. 

8. Dr. Wakeshima was incorrect that the 41% upper extremity impairment 
was not established in the prior claim.  Thus the explicitly stated basis that informed his 
determination of apportionment is incorrect.  Based on this misunderstanding of the 
prior award, Dr. Wakeshima did not apportion the Claimant’s shoulder, elbow or wrist 
impairments to the prior claim.  

9. Dr. Wakeshima determined the following ratings: 3% upper extremity for 
the right wrist; 1% upper extremity for the right elbow; and 11% upper extremity for the 
right shoulder.  He also determined 14% upper extremity impairment for the right hand. 
However, he “apportioned” the 14% right hand impairment to the September 18, 2007 
injury and thus excluded it from his “unapportioned” impairment rating.   

10. Dr. Wakeshima determined 6% mental impairment.  The rating included 
ratings for “travel” and for “participation in recreational activities.” 

11. Dr. Bernton performed an independent medical examination on July 22, 
2011.  The Claimant appeared for the examination in a state that Dr. Bernton described 
as “obtunded” and “overmedicated.”  Dr. Bernton took a history from the Claimant, 
performed a physical examination, and reviewed the Claimant’s medical records. 

12. Dr. Bernton issued a report dated July 22, 2011.  He agreed with Dr. 
Wakeshima that the medical record did not support work-related injuries to the lumbar, 
cervical, or thoracic spine.   

13. Dr. Bernton stated in his report that Dr. Wakeshima’s determination of 
apportionment failed to meet the criteria in the AMA Guides and was incorrect.  Dr. 
Bernton cited page 6-7 of the AMA Guides, which require “A conclusion of [sic] the 
factor did contribute to an impairment must rely on documentation of the circumstances 
under which the factor was present and verification that the type and magnitude of the 
factor were sufficient and bore the necessary temporal relationship to the condition.” Dr. 
Bernton discussed that the medical records clearly document that problems with the 
shoulder, elbow, and wrist, and problems with depression, were present and under 
treatment prior to the January 4, 2008 injury.  Thus, pursuant to the AMA Guides, Dr. 
Wakeshima clearly erred in determining that the shoulder, elbow, wrist, and depression 
were caused entirely by the January 4, 2008 injury.  In addition, Dr. Bernton noted that 



there was no reasonable mechanism of injury for the right elbow in the January 4, 2008 
report of injury.  Dr. Bernton stated that pursuant to the AMA Guides, impairment to the 
hand, wrist, and elbow were clearly apportionable to the September 18, 2007 injury, as 
was any psychological impairment.  He stated that at minimum 50% of the shoulder 
rating would have to be apportioned to the 2007 work injury, which would be (according 
to Dr. Wakeshima’s ratings) 5.5% of the upper extremity. 

14. Dr. Bernton testified that Dr. Wakeshima did not appropriately apply the 
AMA Guides.  He testified that he was involved in developing the accreditation 
curriculum.  He testified that the examining physician has to consider the medical 
records.  Specifically with regard to apportionment, the examining physician has to 
consider the temporal element, including the documentation of complaints and 
treatment prior to the injury.  He testified that the medical records clearly document 
complaints of and treatment for all of the right upper extremity body parts prior and at 
the time of the January 4, 2008 injury.  He testified that the temporal element 
requirement is not met with the regard to the January 4, 2008 injury, and it was not in 
the examiner’s discretion to apportion impairments entirely to the January 4, 2008 
injury.   

15. Dr. Bernton testified that if there was a prior impairment to the same body 
part, it must be subtracted out.  He testified that if the prior ratings (combining for 41% 
of the upper extremity) in the September 18, 2007 claim were apportioned, there would 
be no additional impairment for the right upper extremity in the January 4, 2008 claim.  
The rating would be 0%. 

16. Dr. Bernton testified that at the time of his examination the Claimant 
reported taking 220 mg of oxcycontin and oxycodone per day, as well as Marinol, a 
marijuana analog. Dr. Bernton testified that he concurred with Dr. Wakeshima and Dr. 
Castrejon that the Claimant reached maximum medical improvement on November 25, 
2009. 

17. Dr. Bernton testified that claimant was on a relatively small amount of 
oxycodone from Dr. Castrejon when he began receiving narcotics from Mr. Lafayette.  
Dr. Bernton testified that the level of narcotics being prescribed by Mr. Lafayette was 
not reasonable and necessary, were excessive, were inappropriate, and were directed 
to non-work-related diagnoses.  Dr. Bernton testified that the Claimant needed to be 
referred to a pain management specialist to wean him off of narcotics, but the need for 
such a referral was not related to the work injury or work related diagnoses.  

18. Dr. Gutterman performed an independent psychiatric evaluation on August 
8, 2011.  He met with the Claimant for three hours. The Claimant reported to Dr. 
Gutterman that his most significant issues were pain in his mid back, low back and legs, 
and periodic blackouts of unclear etiology.  Dr. Gutterman noted that the Claimant did 
not manifest any signs or symptoms of anxiety disorder.  He did not demonstrate any 
signs or symptoms of being clinically depressed.  Dr. Gutterman stated that the 
Claimant was at maximum medical improvement from a psychiatric perspective.  He 



stated that the Claimant was not in need of any psychiatric or psychological treatment 
related to his work injuries.   

19. Dr. Gutterman stated in his report and in his testimony that the permanent 
mental impairment rating as determined by Dr. Wakeshima included non-ratable factors.  
Dr. Wakeshima included in his mental impairment a “3” impairment in the category of 
travel.  This is inappropriate, as any such impairment to travel would need to be due to 
anxiety or psychological symptoms about traveling (as opposed to physical restrictions). 
There were no allegations of driving anxiety or similar symptoms in the record, nor did 
the Claimant report such symptoms to Dr. Gutterman.  Similarly, Dr. Gutterman opined 
that Dr. Wakeshima’s decision to rate a “2” in the category of participation in 
recreational activities was not appropriate, because the impairment to such activities 
would have to be due to a psychological condition, not pain.  Dr. Gutterman opined that 
the Claimant’s permanent mental impairment rating would be 3%. 

20. The ALJ finds that the Claimant’s testimony regarding any functional 
impairment extending beyond the Claimant’s scheduled upper extremity rating is 
insufficient to establish that it is more likely than not that he should be compensated for 
a whole person impairment. 

21. The ALJ finds that Dr. Castrejon’s impairment rating commingled the 
Claimant’s impairments from both his injury of September 18, 2007 and his injury 
hereunder of January 5, 2008.  Thus, Dr. Castrejon provided an impairment rating that 
included all of the impairments suffered by the Claimant in both injuries.  To the extent 
that Dr. Wakeshima did not apportion the impairment rating concerning those body 
parts he attributed to the January 5, 2008 injury, he was clearly in error. 

22. The DIME physician, Dr. Wakeshima, determined that the Claimant 
reached maximum medical improvement on November 25, 2009.  This is the same date 
as determined by Dr. Castrejon.  Dr. Castrejon has repeatedly stated in his reports that 
the Claimant remains at MMI.  Dr. Bernton has also concurred with the MMI date.  Dr. 
Gutterman stated in his report and in his testimony at hearing that the Claimant remains 
at MMI from a psychological perspective. 

23. Dr. Rook, the Claimant’s IME physician states in his report that the 
Claimant is not at MMI because the Claimant requires additional treatment for his neck, 
back, lower extremity symptoms, and weight loss.  The DIME physician determined that 
none of these conditions are related to the work injury. 

24. The ALJ finds that the more credible medical evidence in this regard is 
established through the DIME physician’s opinions as well as the additional medical 
evidence that concurs with his opinion. 

25. The ALJ finds that the Claimant has failed to establish that the DIME 
physician’s opinion on MMI was clearly erroneous. 



26. The ALJ finds that the Claimant has established that it is more likely than 
not that he requires maintenance medical treatment related to his injuries of January 5, 
2008, including psychological care, as noted by Dr. Castrejon.   

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  The Claimant shoulders the burden 
of proving by a preponderance of the evidence that his injury arose out of the course 
and scope of his employment.  Section 8-41-301(1), supra; see City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

3. The Claimant is attempting to overcome Dr. Wakeshima’s opinion that he 
reached maximum medical improvement (MMI) on November 25, 2009.   

4. Dr. Wakeshima’s opinion of MMI must be overcome by clear and 
convincing evidence.  Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician’s finding 
must produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or 
proposition has been proved by clear and convincing evidence if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving $ Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 



5. Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination 
of a DIME physician selected through the Division of Workers’ Compensation shall only 
be overcome by clear and convincing evidence.  The enhanced burden of proof reflects 
an underlying assumption that the physician selected by an independent and unbiased 
tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim 
Appears Office, 961 P.2d 590 (Colo. App. 1998).  The ALJ concludes that the Claimant 
has failed to present clear and convincing evidence which would demonstrate that it is 
highly probable that Dr. Wakeshima erred in his opinions. Dr. Wakeshima’s opinion is 
supported by Drs. Castrejon, Bernton, and Gutterman, all of whom agree that the 
Claimant is at MMI.     

6. The ALJ concludes that the opinions of Dr. Wakeshima, Dr. Castrejon, Dr. 
Bernton, and Dr. Gutterman are all credible as stated herein.  

7. The Claimant has failed to establish by clear and convincing evidence that 
Dr. Wakeshima’s opinion concerning MMI is clearly erroneous. 

8. When a DIME physician has made a determination based upon erroneous 
information, the ALJ retains the right to determine that the DIME physician’s opinion 
was unpersuasive.  This is part of the determination of whether the DIME physician’s 
opinion has been overcome by clear and convincing evidence. See Arturo Rodriguez v. 
Kane Koncrete, W.C. No. 4-715-022 (July 31, 2009).    

9. As found, Dr. Wakeshima’s opinion regarding apportionment is clearly 
erroneous. 

10. The Respondents are entitled to apportionment for the 41% impairment of 
the right upper extremity awarded in the September 18, 2007 claim.  There is no 
additional upper extremity impairment in the January 4, 2008 claim.  

11. As found, Dr. Wakeshima’s psychological impairment is clearly erroneous.  
The Respondents have established by clear and convincing evidence that the Claimant 
is entitled to only 3% mental impairment. 

12. Scheduled and non-scheduled impairments are treated differently under 
the Act for purposes of determining permanent partial disability benefits.  In particular, 
the procedures of section 8-42-107(8)(c), which state that a DIME finding as to 
permanent impairment can be overcome only by clear and convincing evidence and that 
such finding is a prerequisite to a hearing on permanent impairment, have been 
recognized to apply only to non-scheduled impairments. Egan v. ICAO, 971 P.2d 664 
(Colo. App. 1998).   

13. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of disabilities 
and subsection (8) provides for whole person ratings.  The threshold issue is application 
of the schedule and this is a determination of fact based upon a preponderance of the 
evidence.  The application of the schedule depends upon the “situs of the functional 
impairment” rather than just the situs of the original work injury.  Langton v. Rocky 



Mountain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish 
Health Care System, 917 P.2d 366 (Colo. App. 1996). 

14. The Claimant has the burden of proof to demonstrate that he suffered 
permanent functional impairment not on the schedule of injuries.  It is the Claimant’s 
burden to prove that any such permanent functional impairment was caused by a work 
injury.  

15. As found, the evidence fails to establish that the Claimant’s January 4, 
2008 injury caused functional impairment not on the schedule of injuries. 

16. The Claimant has established by a preponderance of the evidence that he 
is entitled to maintenance medical care.  The opinion of Dr. Castrejon is entitled to great 
weight in this regard. The extent of that care is to be determined by the Claimant’s ATP. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s attempt to overcome the DIME opinion on maximum 
medical improvement is denied and dismissed. 

2. The Claimant’s attempt to convert a scheduled impairment to a whole 
person impairment is denied and dismissed. 

3. The Respondents are not responsible for additional permanent partial 
disability benefits with respect to the right upper extremity. 

4. The Respondents are responsible for permanent partial disability benefits 
with respect to the mental impairment of 3%. 

5. The Claimant is provided an general award of maintenance medical care 
as deemed appropriate by the ATP. 

6. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

7. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 



statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: May 29, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-839-676-02 

ISSUES 

 The issue presented at hearing was whether Respondents, *D and *M, are 
statutory employers.   

 
FINDINGS OF FACT 

 
 Having considered the evidence presented at hearing, the following Finding of 
Fact are entered: 
 
 1. The Findings of Facts, Conclusions of Law, and Order of Judge Martin 
Stuber dated June 6, 2011, are made part of this order. 

 

 2. Respondents herein, *M and *D, appeared and represented [E], Inc. at 
the hearing before Judge Martin Stuber on April 24, 2011, even though *M and *D were 
not named Respondents in the earlier matter. 

           

 3. No appeal was taken of the June 6, 2011, Order. 

 

           4.  Judge Martin Stuber’s June 6, 2011, Order directed the Respondent [E], 
Inc., an uninsured employer, to comply within 10 days of service of the June 6, 2011, 
Order, to deposit the sum of $52,000.00 with the trustee, Subsequent Injury Fund Unit 
of the Division of Worker’s Compensation, P.O. Box 300009, Denver, Colorado 80203-
0009, Attention:  Sue Sobolik, to secure the payment of all unpaid compensation and 
benefits awarded, or in lieu thereof. 

 

          5. Respondent [E], Inc. failed to comply with this order by filing a bond in the 
sum of $52,000.00 with the Division of Workers’ Compensation. 

           



 6. Following ALJ Stuber’s June 6, 2011, Order, on July 7, 2011, 
Respondents *M and *D on behalf of the Respondent [E], Inc. filed for Chapter 7 
bankruptcy listing as creditor Claimant __. 

 

          7. The only bid for purchase of the assets of the bankrupt [E] was made by 
*D.  

 

          8. The credible and persuasive evidence established that *M and *D were 
intimately involved in the day to day operation of [E], were in control of the welding 
business operated by [E], and were therefore statutory employers.  

 

 9. Claimant answered an advertisement placed by [E], Inc on Craigslist for 
an experienced Welder/Fabricator on or about May 1, 2010.  Claimant spoke with *M to 
set up an employment interview.  Claimant was interviewed for the position by *M and 
*D.  Claimant was hired for the position at [E], Inc. by *M. 

  

 10. Claimant was paid by Respondents on an hourly basis for a 40 hour 
workweek. *M and *D told Claimant upon hiring him that he must appear for work each 
day on time at 8:00 a.m. and work until 5:00 p.m., with one hour for lunch. 

 

 11. Claimant started his employment for Respondents on May 1, 2010.   
 

 12. Claimant was paid by *M and *D a starting pay rate of $12.00 per hour.  
Claimant received his first raise within one month of starting work.  Claimant received a 
second raise within two months of starting work increasing his pay to $14.00 per hour.  
Claimant’s weekly wage was $560.00 per week based upon $14.00 per hour and 40 
hours per week.   

 

 13. Claimant was told to perform most of his work in *M and *D’s shop. 
 

  14. Claimant’s work for Respondents was supervised by *M and *D. 

 

 15. Claimant’s field work for Respondents was assigned by *M and *D. 

 

 16. Claimant was advised by *M that [E], Inc. would provide all tools and 
equipment that would be required to complete each job. 

 

 17. *M and *D did not withhold income taxes from Claimant’s wages. 

 

 18. Claimant’s paycheck was signed by *M.  

 

 19. Claimant performed welding and fabrication services for the Respondents 
at the direction of *M and *D. 

 



 20. In August or September 2010, Claimant was asked by *M to run the shop 
because *D was gone so much doing bids. Claimant agreed to run the shop. 

 

 21. Claimant was not free from control and direction in the performance of his 
duties for Respondents and was under the direct supervision and control of *M and *D 
at all times he was employed by Respondents. 

 
22. Claimant has proven by a preponderance of the evidence that he suffered 

an accidental injury to his low back arising out of and in the course of his employment 
on October 1, 2010. 

 

 23. Respondent *D credibly testified that his new employer is a limited liability 
corporation that he set up after Respondent [E] went bankrupt.  

 

 24. Respondent *D credibly testified that he works with the equipment he 
bought from the bankrupt [E]  at the same location, ______. 

 

 25. It is found that *M and *D were statutory employers within the meaning of 
the Act at the time of Claimant’s work injury on October 1, 2010, while employed by 
Respondents.  

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.   

 
2. Claimant must prove entitlement to benefits by a preponderance of the 

evidence.  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).   

 



3. As found in Judge Stuber’s June 6, 2011, order, Claimant has proven by a 
preponderance of the evidence that he suffered an accidental injury to his low back 
arising out of and in the course of his employment on October 1, 2010. 
 

 4. Based on the credible and persuasive evidence presented at hearing, it is 
concluded that Respondents *D and *M are statutory employers under Section 8-41-401, 
C.R.S.  Therefore, they are liable under the Act for Claimant’s workers’ compensation 
benefits as directed in ALJ Stuber’s June 6, 2011, Order. 

 
           5. Section 8-40-201(7), C.R.S. defines "Employer" as set forth in Section 8-
40-203, C.R.S. and the scope of this term is further defined in Section 8-40-302, C.R.S.  
           
 6. Section 8-40-203.  Employer:(1)  "Employer" means: 
 
 (b)  Every person, association of persons, firm, and private corporation, including 
any public service corporation, personal representative, assignee, trustee, or receiver, 
who has one or more persons engaged in the same business or employment, except as 
otherwise expressly provided in articles 40 to 47 of this title, in service under any 
contract of hire, express or implied.  
     

7.  The definition of "employer" in this section should be broadly or liberally 
construed, in order to effectuate the purpose of the legislation. Conover v. Indus. 
Comm'n, 125 Colo. 388, 244 P.2d 875 (1952).    

 
 

8.       The evidence presented at hearing established that *D and *M are in fact an 
"association of persons" and an "employer" within the meaning of the workmen's 
compensation act should be made to respond to claims asserted under the act. D. E. 
Jones Constr. Co. v. Heirs of Jones, 29 Colo. App. 482, 487 P.2d 822 (1971).  

9.      Section 8-41-401(1)(a) defines a statutory employer within the context of the 
Act, as follows:  

 
Any person, company, or corporation operating or 

engaged in or conducting any business by leasing or 
contracting out any part or all of the work thereof to any lessee, 
sublessee, contractor, or subcontractor, irrespective of the 
number of employees engaged in such work, shall be 
construed to be an employer as defined in articles 40 to 47 of 
this title and shall be liable as provided in said articles to pay 
compensation for injury or death resulting therefrom to said 
lessees, sublessees, contractors, and subcontractors 
and their employees … 

 

10. Based on the aff idavits, hearing test imony, the pleadings from 

 



the bankruptcy, the unappealed f inal court order of June 6, 2011, it is found and 
concluded that *D and *M, as statutory employers, are jointly and severally liable for 
claims asserted by Claimant against Respondents in this matter.  

ORDER 

 It is therefore ordered that: 

1. It is found and ordered that *M and *D are statutory employers liable for 
workers’ compensation benefits under the Act as ordered by ALJ Stuber in the June 6, 
2011, Order. 

2. The employer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.  

DATED:  May 29, 2012__ 

Administrative Law Judge 
Office of Administrative Courts 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-784-196-07 

ISSUES 

1. Has the Claimant overcome the division independent medical examination 
(DIME) physician’s opinion with respect to maximum medical improvement (MMI) by 
clear and convincing evidence? 



2. If the Claimant is at MMI, has the Claimant overcome the DIME 
physician’s opinion with respect to permanent partial disability by clear and convincing 
evidence? 

3. If the Claimant is at MMI, has the Claimant overcome the DIME 
physician’s apportionment opinion? 

4. Did the Claimant establish entitlement to maintenance medical care by a 
preponderance of the evidence? 

5. Whether claimant has proven an entitlement to payment for essential 
services. 

6. Whether claimant demonstrated an entitlement to medical mileage? 

FINDINGS OF FACT 

1. The Claimant was employed as boilermaker for the Respondent-
Employer.  The Claimant suffered a work injury on January 9, 2009.  The Claimant 
reported that he tripped over an air hose and debris while holding onto a tag line.  The 
Claimant reported immediate left shoulder, neck and low back pain, as well as some 
pain in his upper back. 

2. Prior to January 9, 2009, the Claimant admitted that he had some left 
shoulder, neck and low back symptoms and treatment in the past.    

3. In approximately 1987, the Claimant sustained a work related injury to his 
neck and upper back when a twenty (20) foot ladder fell on him.   

4. The Claimant was placed on Social Security Disability Insurance (“SSDI”) 
commencing in approximately January 1988 through approximately December of 2008.   

5. The Claimant reported some left shoulder problems in 1996 and 1997.  
The incident in 1997 occurred after a door hit him in the shoulder.  

6. The Claimant had an evaluation for his left shoulder with Dr. Roger 
Greenhow in approximately March of 2008.  An MRI was performed at Dr. Greenhow’s 
request.  The MRI showed a high grade partial tear of the biceps tendon.  

7. On April 3, 2008, Dr. Greenhow discussed the possibility of surgery to 
repair the left shoulder.  The Claimant did not undergo the recommended surgery in part 
because he had a heart condition which made it so he could not proceed with the 
procedure immediately.   

8. The Claimant was also treating with Pamela Knight, M.D. prior to January 
9, 2009. The Claimant reported to Dr. Knight that he had had ongoing back pain since 
1986.   



9. Dr. Knight ordered an MRI scan of the low back in July of 2008.  The MRI 
scan demonstrated moderate left and mild right foraminal stenosis at L5-S1 with a 
moderate disk bulge.   

10. In addition to his back and shoulder, the Claimant also received treatment 
for his neck prior to January 9, 2009.  The Claimant had prior x-rays and MRI scans 
over the years for the neck condition.   

11. Towards the end of 2006, the Claimant was referred by his primary care 
physician to Dr. Choi for a neurosurgical evaluation with regard to his neck.   

12. The Claimant underwent a C5/C6 and C6/C7 anterior cervical diskectomy 
and fusion in approximately April of 2007 with Dr. Choi.  Following the neck surgery, the 
Claimant reported problems with dizziness with the turning of his head as late as 
February 18, 2008.   

13. The Claimant’s SSDI benefits ended less than one month before the work 
injury in January of 2009. 

14. The Claimant returned to Dr. Greenhow for his left shoulder condition after 
the work injury on January 9, 2009.  Dr. Greenhow ordered an MRI of the left shoulder, 
which was conducted on May 8, 2009.  In his June 2, 2009 evaluation, Dr. Greenhow 
stated that the MRI remained relatively unchanged from May 31, 2008.   As a result, 
there was no significant structural interval change noted in the shoulder due to the work 
injury.  

15. The Claimant underwent a lumbar spine MRI scan on March 9,.  The MRI 
scan showed left paracentral disk bulge L5/S1 with severe left-sided neural foraminal 
narrowing and mild mass effect on the left S1 nerve root, moderate narrowing of the 
right neural foramina at this level.  This study was compared with the MRI that was 
requested by Dr. Knight on July 18, 2008 and it was noted that these findings were 
stable and that there was no significant structural interval change.  As a result, there 
was no significant interval change in the low back due to the work injury.   

16. The Claimant returned to Dr. Choi for evaluation of his neck after the 
January 9, 2009 work accident.  Dr. Choi ordered an MRI of the neck.  An MRI of the 
Claimant’s neck was done on March 10, 2009.  The MRI shows no significant interval 
change.   

17. The Claimant was treated by Dr. Dallenbach on approximately January 
14, 2009.  Dr. Dallenbach’s medical report documents that the Claimant had “neck, 
back and left shoulder pain.”  The record also references a long-standing history of 
neck, back and left shoulder pain secondary to an injury in the past.   

18. The Respondent-Insurer attempted to get the Claimant to treat with a 
doctor in Texas but the Claimant continued to treat with Dr. Dallenbach.  The Claimant 
continued to travel from Texas to Colorado and requested mileage for these trips.  The 



Respondents filed Applications for Hearing to try to force the Claimant to attend medical 
treatment in Texas and refused to pay for the mileage.   

19. Dr. Dallenbach last examined the Claimant on February 9, 2010.  His 
report from that date includes a concern whether the Claimant was properly taking his 
medications.  Dr. Dallenbach released the Claimant from care after expressing this 
concern.   

20. Dr. Dallenbach never treated the Claimant again or examined him.  At the 
time of the hearing in this matter, it had been approximately two years since Dr. 
Dallenbach had last examined the Claimant.  

21. The Claimant ultimately agreed to start treating in Texas and Dr. Mary 
Burgesser became his authorized treating physician.   

22. Dr. Burgesser provided medical care to the Claimant between 
approximately June and December of 2010.  In December of 2010, the Respondent-
Insurer sent reports from several physicians to Dr. Burgesser, which indicated that the 
Claimant had reached MMI for the work injury.       

23. On December 28, 2010, Dr. Mary Burgesser placed the Claimant at 
maximum medical improvement.  Because Dr. Burgesser is not a Level II Accredited 
Physician, *M F. Paz, M.D. performed an impairment rating in this matter.  Dr. Paz did 
not reference the prior ratings in the past which could be used to apportion the current 
ratings.   

24. The Claimant’s position is that although he was “disabled” and receiving 
Social Security Disability Insurance up until the month prior to the work injury, he had 
recovered and returned to work prior to the January 9, 2009 injury.  The Claimant 
reported to Dr. Paz that he had “recovered” from the conditions of the left shoulder, 
cervical spine and lumbar spine, prior to the January 9, 2009 injury.  The Claimant 
reported that he returned to “full unrestricted activity” in 2007.  Dr. Paz found that the 
Claimant’s “direct history [was] inconsistent with the natural history of these conditions.”  
Dr. Paz stated as follows:  

In this particular case, the natural history of the conditions of the left 
shoulder, and low back, specifically the lumbar spine, is that these 
conditions are not medically probable to improve, or to resolve, after a 20 
year period of symptomatology, with or without definitive treatment. 

25. Kathy McCranie was appointed as the division independent medical 
examination (DIME) physician on this case.  On July 28, 2011, Dr. McCranie examined 
the Claimant.  Her report was issued on August 17, 2011.  Dr. McCranie reviewed the 
Claimant’s extensive medical records outlining the Claimant’s longstanding chronic 
history of cervical, lumbar and left shoulder complaints, as well as his longstanding 
disability in relationship to those complaints.  



26. Dr. McCranie agreed with Dr. Burgesser’s placement of the Claimant at 
maximum medical improvement on December 28, 2010.   The DIME physician noted 
that the Claimant had returned to base line after the work injury and his ongoing 
problems were not causally related to the work injury.   

27. Even though Dr. McCranie found that the Claimant's ongoing condition 
was not work-related, she nevertheless performed permanent impairment testing to see 
if there would be ratings after apportionment.  The permanent impairment ratings were 
essentially 0% after properly performing apportionment.   

28. Using the AMA Guides to Evaluation of Permanent Impairment, Third 
Edition Revised, Dr. McCranie found that, prior to apportionment, the Claimant would 
receive a 23% impairment of the whole person.  After apportionment, he was entitled to 
receive a 1% impairment of the whole person.  

29. The Claimant testified that he has had problems with his back, neck and 
shoulders for years.  While on SSDI, the Claimant never received essential services.  
The Claimant’s son does things around the house for him, but he does not treat any 
medical needs, such as giving him medication.  The Claimant’s son did nothing 
medically for him at all and instead just helped with laundry and various other chores 
around the house.  The Claimant admitted that he could drive at times but that his son 
would drive him to appointments on some occasions.     

30. Dr. Michael Striplin, an expert in occupational medicine, performed an IME 
of the Claimant for the Respondent-Insurer on August 5, 2009.  As part of his evaluation 
of the Claimant, Dr. Striplin reviewed the medical records regarding the Claimant’s pre-
existing conditions.   

31. Dr. Striplin testified by post-hearing deposition in this matter on March 28, 
2012.  Dr. Striplin testified that he examined the Claimant on two occasions, reviewed 
the Claimant’s medical records, and reviewed Dr. McCranie’s DIME report.  Dr. Striplin 
testified that he agreed with the impairment ratings and conclusions provided by Dr. 
McCranie for the Claimant’s cervical spine, lumbar spine and shoulder.  Dr. Striplin 
testified that the analytical process used by Dr. McCranie in apportioning the Claimant’s 
prior injuries was both the proper and accepted method used for apportionment for prior 
work related injuries.  On cross-examination, Dr. Striplin stated as follows: "I had no 
disagreements with her report or with her methodology for assessing impairment and 
providing an apportionment.”  The ALJ finds his testimony credible and persuasive. 

32. Dr. Michael A. Dallenbach, an expert in occupational medicine, testified in 
this matter on behalf of the Claimant.   

33. Dr. Dallenbach testified that he first saw the Claimant on January 14, 
2009, but had not seen him since February 9, 2010.  He testified that he ceased 
treatment with the Claimant because he “did a drug screen, which was suggestive of 
diversion of the narcotic medication [that he was] prescribing” and after that point in time 
has not followed him.   



34. Dr. Dallenbach disagreed with Dr. McCranie’s opinions in various 
respects. The ALJ does not find Dr. Dallenbach’s testimony persuasive.  Although Dr. 
Dallenbach provided his reasoning for why he disagreed with Dr. McCranie’s 
assessment, causation opinion, rating and opinion, the ALJ is not persuaded by those 
arguments.  Dr. Dallenbach's opinions represent a difference of opinion instead of the 
clear and convincing evidence needed on the MMI, causation and PPD issues.   

35. The ALJ finds the DIME physician’s causation, MMI and PPD ratings to be 
persuasive and the Claimant failed to overcome these opinions by clear and convincing 
evidence. 

36. Dr. McCranie opined that the Claimant is not entitled to post-MMI 
maintenance care for his January 9, 2009 work injury. 

37. The Claimant failed to prove an entitlement to ongoing maintenance 
medical benefits by a preponderance of evidence.  Moreover, any treatment that the 
Claimant requires is causally related to these pre-existing conditions as the Claimant 
returned to his base line condition after the admitted work injury.   

38. The Claimant has established his entitlement to mileage reimbursement 
for his travel from Texas to Colorado for his medical appointments with the ATP and for 
the DIME procedure. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado “ (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to insured workers at a 
reasonable cost to employers, without the necessity of any litigation.  C.R.S. §8-40-
102(1).  A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-42-101.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo.App.2004).  
The facts in a workers’ compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  C.R.S. §8-43-201.  A 
workers’ compensation case is decided on its merits.  C.R.S. §8-43-201.   

2. It is the ALJ's sole prerogative to assess the credibility of the witnesses and the 
probative value of the evidence to determine whether the claimant has met his burden 
of proof.  Dover Elevator Co. v. Industrial Claim Appeals Office, 961 P.2d 1141 (Colo. 
App. 1998).  When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).  



3. Inconsistencies, contradictory evidence, and incomplete testimony are not 
uncommon to adversary hearings in workers’ compensation claims and it is the ALJ’s 
sole prerogative as the fact finder to resolve any inconsistencies in the testimony.  In 
doing so, the ALJ is free to credit all, part or none of the testimony of a witness.  Colo. 
Springs Motors, Ltd. V. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County Dep’t of 
Soc. Servs. V. Donn, 865 P.2d 877 (Colo.App. 1993); Biernat v. Valley View Villa, W.C. 
No. 4-608-432 (I.C.A.P. Jan. 12, 2005).  Evidence not specifically credited is presumed 
to have been rejected.  Magnetic Eng’g, Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 
(Colo.App.2000).   

4. A DIME physician must apply the AMA Guides when determining the claimant’s 
medical impairment rating. C.R.S. §§ 8-42-101(3.7) and 8-42-107(8)(c).   

5. A Division IME opinion must generally be overcome by clear and convincing 
evidence.  C.R.S. §8-42-107(8)(b)(III) & (c).  In this case, claimant has the burden of 
proof by clear and convincing evidence. Clear and convincing evidence is that quantum 
and quality of evidence which renders a factual proposition highly probable and free 
from serious or substantial doubt. DiLeo v. Koltnow, 200 Colo. 119, 613 P.2d 318 
(1980); Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  Thus, the party challenging 
the DIME physician's finding must produce evidence showing it highly probable the 
DIME physician’s impairment rating is incorrect. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).   

6. The question of whether a party has overcome the Division IME by clear and 
convincing evidence is one of fact for the ALJ’s determination.  Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  The appellate courts must uphold the 
ALJ’s determinations if supported by substantial evidence in the record.  C.R.S. §8-43-
301(8) (2007); Aldabbas v. Ultramar Diamond Shamrock, W.C. No. 4-574-397 (I.C.A.O. 
Aug. 18, 2004).   

7. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion. Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. 
App.1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof. Qual-Med v. Industrial 
Claim Appeals Office, supra.  

8. As a matter of diagnosis the assessment of permanent medical impairment 
inherently requires the DIME physician to identify and evaluate all losses that result 
from the injury. Mosley v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 
2003). Consequently, a DIME physician’s finding that a causal relationship does or does 
not exist between an injury and a particular impairment must be overcome by clear and 
convincing evidence. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998). The rating physician’s determination concerning the cause or causes of 



impairment should include an assessment of data collected during a clinical evaluation 
and the mere existence of an impairment does not create a presumption of contribution 
by a factor with which the impairment is often associated. Wackenhut Corp. v. Industrial 
Claim Appeals Office, 17 P.3d 202 (Colo. App. 2000). 

9. Not every deviation from the rating protocols of the AMA Guides requires the ALJ 
to find that the DIME physician’s rating has been overcome as a matter of law.  Rather, 
proof of a deviation from the protocols of the AMA Guides constitutes some evidence 
the ALJ may consider in determining whether the DIME physician’s rating has been 
overcome. Wilson v. Industrial Claim Appeals Office, 81 P.3d 1117 (Colo. App. 2003); 
Logan v. Durango Mountain Resort, W.C. No. 4-679-289 (I.C.A.O April 3, 2009).  A 
mere difference of opinion between physicians does not necessarily rise to the high 
standard of clear and convincing evidence. Gonzales v. Browning Ferris Industries of 
Colorado, W.C. No. 4-350-36 (I.C.A.O. March 22, 2000). 

10. The IME physician’s conclusion that specific problems are components of 
Claimant’s overall impairment simply constituted part of the diagnostic assessment that 
comprises the IME process.  Thus, the I.M.E. physician’s opinion concerning causation 
is an inherent part of the “rating,” and must be accepted absent “clear and convincing 
evidence” to overcome the opinion.  Qual-Med Inc. v. I.C.A.O., 961 P.2d 590 (Colo. 
App. 1998).  

11. Apportionment is allowed for permanent partial disability in two specific 
situations: 

a. “When an employee has suffered more than one permanent 
medical impairment to the same body part and has received an award or settlement 
under the “Workers’ Compensation Act of Colorado” or a similar act from another state.  
The permanent medical impairment rating applicable to the previous injury to the same 
body part, established by award or settlement, shall be deducted from the permanent 
medical impairment rating for the subsequent injury to the same body part.”  C.R.S. §8-
42-104(5)(a).   

b. “The employee has a prior non-work related permanent medical 
impairment to the same body part which has been identified, treated and, at the time of 
the later occupational injury, is independently disabling.  The permanent medical 
impairment is calculated by subtracting the percentage of the non-work related 
permanent medical impairment existing at the time for the later injury from the medical 
impairment rating provided for the subsequent injury.”  C.R.S. §8-42-104(5)(b). 

12. Awards for permanent partial disability may be apportioned if the subsequent 
injury includes a previous impairment to the same part of the body, even if the previous 
impairment may have improved or become nonexistent at the time of the subsequent 
injury.  C.R.S. §8-42-104(5)(b).  The Rules of Procedure, however, require 
apportionment of a preexisting permanent medical impairment be supported by medical 
records or other objective evidence.  7 CCR 1101-3, Rule 12-3.   



13. Whether the apportionment statute is applicable is ultimately a question of fact. 
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 
(Colo.App.1999). Where a DIME has occurred, the question of apportionment is also 
subject to the “clear and convincing” standard and the DIME'S apportionment must be 
overcome or it is binding. Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 
(Colo.App.2007).  

14. Respondents are liable for authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects of an industrial injury.  C.R.S. §8-42-101(1)(a); 
Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  Employers have thus 
been required to provide services that are either medically necessary for the treatment 
of a claimant’s injuries or incidental to obtaining treatment.  In re Robertson, W.C. No. 4-
389-907 (ICAP, Jan. 10, 2007).   

15. To be a compensable medical benefit, an essential service must be medical in 
nature or incidental to obtaining such medical or nursing treatment. Country Squire 
Kennels v. Tarshis, 899 P.2d 362 (Colo.App. 1995). Services which are “medical in 
nature” include home health services in the nature of “attendant care” if reasonably 
needed to cure or relieve the effects of the industrial injury. Atencio v. Quality Care, Inc., 
791 P.2d 7 (Colo.App. 1990). Lopez v. Silerleaf Insulation and Roofing, W.C. No. 4-554-
398 (November 29, 2004). 

16. The ALJ concludes that the Claimant has failed to establish by clear and 
convincing evidence that the DIME physician’s opinions on MMI and permanent 
impairment should be overturned.  

17. The ALJ concludes that the DIME physician’s calculation of apportionment is 
reasonable when assessed against the division’s criteria. 

18. To the extent there is medical evidence contrary to the opinions expressed by Dr. 
McCranie, the ALJ finds they are not credible.  

19. The ALJ concludes that, in accordance with Dr. McCranie’s opinion, the Claimant 
is not entitled to post-MMI maintenance care for his January 9, 2009 work injury. 

20. The ALJ concludes that the Claimant has failed to establish by a preponderance 
of the evidence that he is entitled to the essential services provided by his son. 

21. The ALJ concludes that the Claimant is entitled to mileage reimbursement for his 
travel to Colorado for visits with his ATP. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request to overturn the DIME physician’s opinion on MMI 
is denied and dismissed. 



2. The Claimant’s request to overturn the DIME physician’s opinion on 
permanent partial disability is denied and dismissed. 

3. The Claimant’s request to overturn the DIME physician’s opinion on 
apportionment is denied and dismissed. 

4. The Claimant’s request to overturn the DIME physician’s opinion on post-
MMI maintenance care is denied and dismissed. 

5. The Claimant’s request for essential services is denied and dismissed. 

6. The Respondent-Insurer shall pay the Claimant the mileage fees 
necessitated by his travel to Colorado for travel to his ATP and DIME examination 

7. The Respondent-Insurer shall pay statutory interest at the rate of eight 
percent (8%) per annum on all amounts due and not paid when due. 

8. Any and all issues not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 30, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-767-470-02 

 
ISSUES 

 
 Did claimant prove by a preponderance of the evidence that his claim should be 

reopened based upon a worsening of his condition from the injury? 
 Did claimant prove by a preponderance of the evidence that he is entitled to 

additional medical benefits? 
 



FINDINGS OF FACT 
 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates an automobile dealership business.  Claimant worked 
for employer as a Lot Technician, detailing cars. Claimant concurrently attended 
vocational school to become an automobile mechanic.  Claimant sustained an admitted 
injury in a motor vehicle accident (MVA) on July 22, 2008, while driving one of 
employer’s cars.  Claimant was stopped in traffic on an interstate highway when his 
vehicle was rear-ended by a pickup truck traveling some 60 miles per hour. Claimant's 
date of birth is November 19, 1988; his age at the time of the MVA was 19 years. 
Claimant was a minor at the time of his injury.  

2. The force of the collision totaled the vehicle claimant was driving, causing 
extensive damage to the rear of the vehicle, breaking out windows, flatting the left rear 
tire, springing the frame, and breaking the back seat of the vehicle. 

3. Following the MVA, claimant experienced pain in his left side, back, and 
neck. Employer referred claimant to Midtown Occupational Health Services Clinic, 
where Physicians Assistant Heather Schmidt, PA-C, Lon Noel, M.D., and Lawrence 
Cedillo, D.O., treated him.  PA Schmidt initially evaluated claimant on July 22, 2008. PA 
Schmidt recorded the following complaints and symptoms: 

[Claimant] is now “sore all over,” but states it is worse in the neck, which 
he rates as an approximately 6-7/10 on the pain scale, and that he has a 
headache, which he rates at an approximately 4/10 on the pain scale. 

PA Schmidt obtained x-ray studies of claimant’s cervical, thoracic, and lumbar spine 
that were normal. PA Schmidt noted blood in claimant’s urine (hematuria).  PA Schmidt 
diagnosed a cervical strain and right flank pain. PA Schmidt prescribed physical therapy 
treatment, scheduled a follow-up appointment, and released claimant to full-duty work. 

4. On July 25, 2008, PA Schmidt referred claimant for a CT scan of the 
abdomen and pelvis, which was unremarkable.  Because of his continued right flank 
pain and hematuria, PA Schmidt referred claimant to a urologist, Dr. Sorenson.  On 
August 8, 2008, PA Schmidt reported that Dr. Sorenson performed  a cystoscopy, which 
failed to demonstrate any abnormalities in the urethra or bladder.  Dr. Sorenson told 
claimant that he likely bruised his kidney in the accident and that the he may have 
ongoing signs of hematuria. Claimant reported to PA Schmidt that his cervical pain and 
right flank pain were improving. 

5. On August 20, 2008, PA Schmidt placed claimant at maximum medical 
improvement (MMI), without permanent medical impairment. PA Schmidt counseled 
claimant to continue his home exercises and continued to release him to full-duty work 
without restrictions. PA Schmidt did not anticipate any medical care to maintain claimant 



at MMI.  Dr. Cedillo examined claimant on September 3rd and 8th, 2008, and continued 
to place him at MMI. 

6. On August 28, 2008, insurer filed a Final Admission of Liability, denying 
liability for compensation benefits because claimant lost no time from work and because 
PA Schmidt placed him at MMI without evidence of permanent medical impairment. 
Claimant did not file an objection, and his claim closed by operation of the Final 
Admission of Liability.  On June 28, 2011, claimant filed a Petition to Reopen his claim 
on grounds of change in condition, error, and mistake. 

7. Claimant’s testimony at hearing was credible and persuasive. Claimant 
continued working for employer detailing and washing cars, with some difficulty. Within 
a couple of months of the MVA, claimant felt he was recovering to normal. Claimant 
continued with his classes at automobile mechanic school. Claimant however 
experienced pain when extending his neck to look up for long periods of time. After 
finishing school in February of 2009, claimant moved back to his home town, where he 
got a job working at a hardware store and lumberyard business. Claimant feels he is 
unable to perform work as an automobile mechanic because holding his neck in an 
extended position causes him neck pain. 

8. Claimant sought treatment from his personal physician, Carolyn Johnson, 
M.D., on June 8th and September 18th, 2009. Claimant complained to Dr. Johnson of 
ongoing back pain.  Dr. Johnson indicated claimant should have additional physical 
therapy for work hardening. Dr. Johnson prescribed a back-belt to wear when lifting 
greater than 25 pounds.  Dr. Johnson reevaluated claimant on October 16, 2009, when 
he reported that insurer had denied payment for Celebrex and Protonix medications she 
prescribed for his ongoing back complaints. Dr. Johnson reported that insurer should be 
paying for the Celebrex and Protonix medications. Dr. Johnson later closed her practice. 

9. Claimant sought treatment from Physiatrist Cyril A. Bohachevsky, M.D., on 
January 14, 2010, for gradually worsening upper and midlumbar back pain. Dr. 
Bohachevsky diagnosed low back pain and recommended additional physical therapy 
and exercise. Dr. Bohachevsky reported: 

[Claimant] would benefit from both x-rays and an MRI. The MRI would be 
done to look for disc and nerve root pathology. 

**** 

After imaging studies … we could talk about physical therapy treatment or 
injection treatment. 

Dr. Bohachevsky estimated imaging studies would cost between $1,200 and $1,500. Dr. 
Bohachevsky recommended up to 8 sessions of physical therapy at $100 per session.  

10. Dr. Bohachevsky reevaluated claimant on May 20, 2010, when claimant 
reported his low back pain at 7/10. Claimant reported that he had been unable to 
undergo the MRI or physical therapy treatments Dr. Bohachevsky recommended 



because of costs. Dr. Bohachevsky reviewed x-ray studies claimant had obtained and 
continued to recommend a physical therapy program. 

11. Claimant underwent the MRI and physical therapy treatment 
recommended by Dr. Bohachevsky. Claimant paid for the imaging and physical therapy. 
Dr. Bohachevsky reevaluated claimant on August 26, 2010, and reviewed the MRI 
findings with him. Dr. Bohachevsky wrote: 

I told [claimant] and his mother that his MRI looks great. The pain he is 
having still could be coming from the facet joints or even perhaps his 
muscles. 

Dr. Bohachevsky recommended claimant discontinue physical therapy as unhelpful and 
consider chiropractic or acupuncture treatment. 

12. Claimant sought treatment from Chiropractor Michael R. Treinen, D.C., 
starting on September 28, 2010. Dr. Treinen obtained open-mouth x-ray studies of 
claimant’s cervical spine that Dr. Treinen interprets to show instability of the ALAR 
ligaments in claimant’s cervical spine. Dr. Treinen testified about forces involved in a 
high-speed rear-end MVA.  During such a sudden change in velocity from a rear-end 
impact, the torso and head move at different velocities, resulting in a snapping-type 
injury to the cervical spine.  Dr. Treinen demonstrated with a model of the cervical spine 
how the forces of claimant’s whiplash-type injury caused instability of the ALAR 
ligaments. Dr. Treinen explained that claimant’s cervical complaints are consistent with 
an injury to the ALAR ligaments because his symptoms initially resolved within 2 
months and then worsened. Dr. Treinen explained that soft-tissue, ligamentous injuries 
develop scar tissue within 3 months that leaves the ligament less flexible and more 
painful.  The pain is exacerbated when claimant extends his neck for an extended 
period of time to look up. The goal of chiropractic treatment is to restore flexibility to the 
injured ligaments. 

13. Dr. Treinen further testified that claimant developed atrophy dysfunction of 
the spine from 2 years without adequate treatment following the MVA. Dr. Treinen 
stated that the MVA caused permanent injury to the ALAR ligaments. Claimant has paid 
for the chiropractic treatment Dr. Treinen has provided him. 

14. Claimant returned to Dr. Bohachevsky on May 3, 2011, when he reported 
that chiropractic treatment had helped his lower back pain but increased his cervical 
pain. Dr. Bohachevsky wrote: 

He has always had neck pain since the [MVA], but it seemed to have 
worsened after the chiropractic. He also had some increased pain in the 
thoracic spine. 

Dr. Bohachevsky continued to diagnose cervical pain, thoracic pain, and low back pain, 
however improved with chiropractic treatment. Dr. Bohachevsky held off offering further 
treatment suggestions pending reopening of claimant’s underlying claim. 



15. At insurer’s request, Physiatrist Gretchen Brunworth, M.D., performed an 
independent medical examination of claimant on February 29, 2012. Dr. Brunworth 
testified as an expert in the area of Physical Medicine and Rehabilitation. 

16. Claimant reported the following symptoms to Dr. Brunworth: 

[Claimant] indicates his worst problem is that of cervical spine pain that 
is worse in the morning and worse with extension. He also has mid 
and low back pain that comes and goes depending on his activity level. He 
reports … daily occipital headaches. [Claimant] reports he can no longer 
play sports because of the pain problems and does not believe he can 
return to work as a mechanic because of his pain problems. 

(Emphasis added). Dr. Brunworth concluded: 

Based on history, physical examination and records reviewed today, it 
appears [claimant] sustained a soft tissue injury to the cervical spine ….  
Symptoms from that cervical injury resolved quite quickly and he was 
appropriately placed at MMI …. 

Dr. Brunworth did not feel that claimant’s treatment records for the 2 months following 
his MVA support an injury to the thoracic and lumbar regions of his spine. 

17. Dr. Brunworth opined that claimant’s development of cervical and low 
back symptoms is related to other issues, but not to the MVA.  Dr. Brunworth wrote: 

Based on the fact that [claimant] initially had a cervical injury that resolved 
and then did not complain of cervical pain again until September of 2010, I 
think it is highly unlikely that his current cervical complaints are related to 
the [MVA].  As [claimant] did not complain of low back pain until June of 
2009, I think it is highly unlikely that the low back complaints are related to 
the [MVA]. 

Dr. Brunworth’s testimony was consistent with the medical opinion she expressed in her 
written report, except to add that all of claimant’s complaints are subjective and 
unimproved by the treatment he has received. Dr. Brunworth added that claimant 
remains at MMI without permanent medical impairment. 

18. At insurer’s request, Dr. Cedillo reviewed additional medical records and 
prepared a report of April 6, 2012, based upon record review. Dr. Cedillo acknowledged 
that PA Schmidt had placed claimant at MMI on August 20, 2008, and that, in his 
opinion, claimant remained at MMI. Dr. Cedillo wrote that he agrees with Dr. 
Brunworth’s opinion: 

Yes, I agree … that [claimant’s] development of symptoms 
subsequent to September 2008 is related to other issues and is not at 
all related to the original accident. 



(Emphasis added). Dr. Cedillo explained that claimant’s subjective complaints and 
objective findings by physicians after September of 2008 are inconsistent with his 
complaints and objective findings while PA Schmidt treated him. 

19. Neither Dr. Brunworth nor Dr. Cedillo persuasively explained what “other 
issues” might be causing claimant’s symptoms. The MVA is the only accident or injury 
close in time to claimant’s complaints of increased symptoms in June of 2009. The 
temporal relationship of the MVA to claimant’s worsening complaints provides the most 
logical explanation for claimant’s complaints. Claimant is young and has no history of 
prior or subsequent injury to explain his symptoms and complaints. Claimant’s 
testimony concerning his symptoms is amply supported by examination findings of Dr. 
Johnson in June of 2009 and later by Dr. Bohachevsky and Dr. Treinen. Claimant’s 
testimony concerning the progression of his symptoms was credible and persuasive. 
Indeed, claimant thought it sufficiently important to seek medical attention for his 
symptoms that he paid for diagnostic studies and treatment out of his own pocket.  In 
light of this, the Judge is unable to credit the medical opinions of Dr. Brunworth or Dr. 
Cedillo. 

20. Claimant showed it more probably true than not that his condition from the 
MVA worsened after Dr. Cedillo placed him at MMI. While Dr. Brunworth attributes 
claimant’s symptoms to other issues, she failed to persuasively explain what those other 
issues are, especially given claimant’s young age and history of no prior injury.  
Claimant thus showed it more probably true that his condition from the MVA worsened 
by the time he sought treatment from Dr. Johnson in June of 2009. 

21. Claimant failed to show it more probably true than not that Dr. Johnson, 
Dr. Bohachevsky, or Dr. Treinen are authorized treating providers. Although claimant 
showed it more probably true that the medical treatment Dr. Johnson, Dr. Bohachevsky, 
and Dr. Treinen provided is reasonably necessary and related to his condition from the 
MVA, there was no persuasive evidence showing that he sought authorization from 
insurer for these physicians to treat him. 

 
CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that his 
condition from the injury has worsened, that his claim should be reopened, and that he 
is entitled to additional medical benefits.  The Judge agrees.  

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 



supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-43-303(1), supra, provides that an award may be reopened on the 
ground of, inter alia, change in condition.  Claimant shoulders the burden of proving his 
condition has changed and his entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 
(Colo. App. 1986).  A change in condition refers either to change in the condition of the 
original compensable injury or to change in claimant's physical or mental condition 
which can be causally connected to the original injury.  Chavez v. Industrial 
Commission, 714 p.2d 1328 (Colo. App. 1985).  Reopening is appropriate where the 
degree of permanent disability has changed, or when additional medical or temporary 
disability benefits are warranted.  Richards v. Industrial Claim Appeals Office, 996 P.2d 
756 (Colo. App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). Authorization 
refers to the physician's legal authority to treat the injury at insurer’s expense, and not 
necessarily the reasonableness of the particular treatment.  Popke v. Industrial Claim 
Appeals Office, 944 p.2d 677 (Colo. App. 1997). Section 8-43-404(5), supra, allows the 
employer the right in the first instance to designate the authorized treating physician.  
Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987). 

 Here, the Judge found claimant showed it more probably true than not that his 
condition from the MVA worsened after Dr. Cedillo placed him at MMI. Claimant showed 



it more probably true that his condition from the MVA worsened by the time he sought 
treatment from Dr. Johnson in June of 2009. Claimant thus proved by a preponderance 
of the evidence that the Judge should reopen his claim based upon change in his 
condition from the MVA. 

 The Judge however found that claimant failed to show it more probably true than 
not that Dr. Johnson, Dr. Bohachevsky, or Dr. Treinen are authorized treating providers. 
Although the Judge found that claimant showed it more probably true that the medical 
treatment Dr. Johnson, Dr. Bohachevsky, and Dr. Treinen provided is reasonably 
necessary and related to his condition from the MVA, there was no persuasive evidence 
showing that claimant sought authorization from insurer for these physicians to treat 
him. Absent facts establishing that Dr. Johnson, Dr. Bohachevsky, or Dr. Treinen are 
authorized treating providers, the Judge lacks authority to order insurer to pay for 
treatment provided by these physicians, even though reasonably necessary to cure and 
relieve claimant of the effects of his worsened condition from the MVA. 

 The Judge concludes that claimant’s petition to reopen his claim should be 
granted, effective June of 2009. Insurer should provide claimant medical treatment 
reasonably necessary to cure and relieve his worsened condition from the MVA. 
Claimant’s request for an order for insurer to pay for past treatment by Dr. Johnson, Dr. 
Bohachevsky, or Dr. Treinen should be denied.   

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s petition to reopen his claim is granted, effective June of 2009.  

2. Insurer shall provide claimant medical treatment reasonably necessary to 
cure and relieve his worsened condition from the MVA.  

3. Claimant’s request for an order requiring insurer to pay for past treatment 
by Dr. Johnson, Dr. Bohachevsky, or Dr. Treinen is denied. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 



Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _May 30, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-835-313-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that she sustained an 
injury to her right wrist proximately caused by a fall at work on September 6, 
2010? 

 Did the claimant prove by a preponderance of the evidence that she is entitled to 
an award of temporary total disability benefits commencing January 16, 2012? 

 Did the claimant prove by a preponderance of the evidence that she is entitled to 
an award of medical benefits for treatment of the alleged wrist injury? 

 Does the doctrine of estoppel preclude the employer from denying coverage for 
medical treatment provided for the claimant’s right wrist condition? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 
 

1. The claimant seeks a determination that she is entitled to medical benefits 
and temporary disability benefits as a result of an injury to her right wrist allegedly 
sustained on September 6, 2010. 

2. On June 1, 2011 ALJ Felter conducted a hearing in this case.  On June 
14, 2011 he issued Findings of Fact, Conclusions of Law and Order (FFCL).  ALJ Felter 
found that on September 6, 2010 the claimant was an associate at the customer service 
desk and sustained an injury to her right ankle when she “moved hurriedly to greet a 
customer.”  Specifically, he found the claimant “twisted her right ankle, fell down and 
landed on her right wrist.”  ALJ Felter concluded that this incident “was precipitated by 
the circumstances or conditions of” the claimant’s employment and therefore arose out 
of and in the course of her employment.  He determined the claimant’s average weekly 
wage and awarded medical benefits for care and treatment of the claimant’s right ankle 
rendered by Conifer Medical Center, P.C. (CMC) commencing September 7, 2010 and 



ongoing.  ALJ Felter explicitly reserved for future determination the issue of whether the 
claimant injured her right wrist in this compensable event. 

3. At the hearing before ALJ Felter the claimant testified as follows 
concerning the accident on September 6, 2010.  She was standing in front of the 
customer service desk talking to another clerk when she looked to her left and noticed a 
“guest” standing at the other end of the desk.  She hurried around the service desk and 
fell and hit the ground.  She “didn’t stop [her] fall except for the right wrist.”  

4. The respondent appealed ALJ Felter’s FFCL on the ground that he erred 
in finding the ankle injury arose out of the claimant’s employment.  However, the FFCL 
were affirmed by the Industrial Claim Appeals Panel (ICAP) in its Final Order dated 
November 14, 2011. 

5. At the hearing on May 8, 2012 the claimant testified that as follows.  She 
had no problems with her right wrist prior to September 6, 2010.  As she began to fall 
she tried to catch herself by placing her right hand on the “film machine.”  However she 
was unsuccessful and fell so as to place her weight on the right hand and wrist.  The 
claimant demonstrated that as she began to fall she extended her right upper extremity 
outwards and it slid downwards until she ended up with her palm faced down on the 
floor. 

6. On September 6, 2010 the claimant completed and signed an “Associate 
Work Related Injury/Illness Report” regarding the accident.  The report contains a space 
to identify the body part injured and the claimant wrote “ankle/foot (right).”  In the written 
narrative describing the accident the claimant makes no mention of injury or pain in the 
right wrist or upper extremity. 

7. The claimant reported the accident to Assistant Store Managers *M1 and 
*M2 immediately after it happened.  *M1 and *M2 credibly testified by deposition that at 
the time the claimant reported the injury she did not mention she sustained any right 
wrist or arm injury.   

8. On September 7, 2010 the claimant was examined at CMC by PA Victoria 
Liebman.  CMC is one of the employer’s designated providers for workers’ 
compensation injuries.  PA Liebman recorded a history that the claimant twisted her 
right ankle the previous day at work and had been “using crutches” since then.  
Liebman also noted that there “were no other injuries.”  The claimant underwent x-rays 
that revealed a small non-displaced, distal avulsion fracture to the right fibula.  PA 
Liebman assessed “fracture ankle-closed” and prescribed a walking boot and ibuprofen.  
The claimant was placed under restrictions of resting the right leg 15 minutes per hour.   

9. PA Liebman examined the claimant again on September 13, 2010.  She 
noted the claimant’s ankle pain was “somewhat increased this week due to working and 
on her feet.”  Liebman prescribed Vicodin for pain.    

10. The claimant was examined and/or treated at CMC seven times from 
September 7, 2010 through November 2, 2010.  At none of these visits to CMC did the 



claimant report any right upper extremity or wrist symptoms.  One of the visits occurred 
on October 29, 2010 when the claimant was seen by PA Jamie Kenney for the purpose 
of an annual physical examination.  PA Kenney recorded that the musculoskeletal 
examination revealed no abnormal swelling, deformity of joints and no gross “ROM” 
deficits. 

11. On September 21, 2010 the employer notified CMC that the claim was 
denied and that the claimant or her health insurance carrier would be responsible for 
any further medical expenses. 

12. At the May 8, 2012 hearing the claimant testified that she did not notice 
any right wrist symptoms until early December 2010.  The claimant first experienced 
these symptoms after she underwent surgery for a non-industrial foot condition and 
began using crutches after that surgery.  

13. The claimant admitted that she did not report any right wrist symptoms to 
CMC between September 7, 2010 and November 2, 2010.  The claimant explained that 
she may not have noticed right wrist pain because during this time frame she 
experienced a lot of ankle pain and took Vicodin to relieve her symptoms.  The claimant 
testified that she first took Vicodin on September 6, 2010 because she had some at 
home from a previous surgery. 

14. On December 8, 2010 the claimant underwent surgery described as a left 
great toe interphalangeal joint arthrodesis and a left 4th metatarsal plantar 
condylectomy.  The claimant does not contend that this foot surgery is causally related 
to her industrial injury of September 6, 2010. 

15. On January 19, 2011 Dr. Christopher Brian, M.D., examined the claimant 
at Panorama Orthopedics (Panorama).  The claimant gave a history that she recently 
had foot surgery and had to use crutches after the surgery.  The claimant reported that 
use of the crutches caused right wrist pain.  The history taken by Dr. Brian makes no 
reference to the fall on September 6, 2010.  Dr. Brian assessed “painful hardware” from 
a prior wrist surgery in 2007 and a triangular fibrocartilage complex (TFCC) sprain of the 
right wrist.  Dr. Brian noted that x-rays showed the hardware to be stable and he opined 
that the claimant’s use of crutches might aggravate the wrist.  Dr. Brian prescribed a 
wrist brace and Voltaren. 

16. The claimant returned to Dr. Brian on March 17, 2011.  The claimant 
reported her pain was not improved and was aggravated by the performance of her job 
duties.  Dr. Brian assessed TFCC injury of the wrist and PIN neuroma of the right wrist.  
He recommended surgery to repair these conditions. 

17. After ICAP affirmed ALJ Felter’s order the claimant returned to CMC for 
additional treatment.  On December 14, 2011 she was examined by Dr. Robin 
Dickinson, M.D.  Dr. Dickinson wrote that the claimant was present “for follow-up W/C 
injury-right ankle and right wrist.”  Dr. Dickinson recorded that “this all started in 
September 2010” when the claimant twisted her right ankle and ran her hand along the 



photo machine in “forced dorsiflexion with forearm pronated.”  Dr. Dickinson stated the 
claimant was “on crutches for a prolonged period, which only worsened her wrist pain.”  
Dr. Dickinson opined the claimant was likely at maximum medical improvement (MMI) 
for the ankle fracture but “clearly not at MMI as surgery was recommended by ortho for 
probable TFCC tear.”  Dr. Dickinson opined the “mechanism of injury as well as findings 
by ortho and myself completely support this diagnosis.”  She referred the claimant back 
to the orthopedic physician and imposed restrictions of no more than two hours of lifting 
with wrist per day. 

18. On January 16, 2012 the claimant’s supervisor advised her that the 
employer could not accommodate the wrist restrictions imposed by Dr. Dickinson.  The 
supervisor also advised the claimant that the employer was denying medical treatment 
for her wrist condition.  The claimant was placed on a “medical leave of absence” and 
the parties stipulated that the claimant left work on January 16, 2012.  The claimant 
credibly testified that she has not earned any wages since she was placed on the leave 
of absence. 

19. On January 31, 2012 the claimant underwent a CT arthrogram of the right 
upper extremity.  The scan was read as demonstrating a TFCC tear near the radial 
attachment, widening of the scapholunate distance with dorsal tear of the scapholunate 
ligament, probable small tear or fenestration within the lunatotriquetral ligament, and a 
volar internal fixation plate attached to the distal radius with healed fracture of the distal 
radius. 

20. On February 10, 2012 Dr. J. Tashof Bernton, M.D. performed an 
independent medical examination (IME) at the respondents’ request.  Dr. Bernton is 
board certified in occupational medicine and internal medicine and is level II accredited.  
Dr. Bernton took a history, reviewed the claimant’s medical records and performed a 
physical examination.  In his report Dr. Bernton opined the claimant’s wrist condition is 
not consistent with the reported mechanism of injury and is not consistent with the 
claimant’s medical records.  Dr. Bernton observed that the medical records state there 
was “no other injury” at the time of the September 6, 2010 ankle injury despite the fact 
the claimant briefly used crutches.  He further noted there was no report of wrist 
symptoms until January 2011 after the claimant underwent further surgery and used 
“crutches for a prolonged period of time.”  Dr. Bernton further opined that if a wrist injury 
occurred on September 6, 2010 “it would have been noted in the medical records, 
including her first medical visit post injury.” 

21. Counsel for the parties met with Dr. Dickinson on April 13, 2012 to obtain 
the doctor’s opinions concerning the cause of the claimant’s wrist condition.  Following 
that conference claimant’s counsel wrote a letter to Dr. Dickinson in which he 
summarized his understanding of the doctor’s opinions.  Dr. Dickinson then placed an 
“x” in a box and signed her name indicating that the letter contained an accurate 
reflection of “what [she] told the parties” at the conference. 

22. The letter signed by Dr. Dickinson contains the following statements.  Dr. 
Dickinson’s opinion is that the mechanism of injury and her findings, as well as those of 



the orthopedic doctor, support the “diagnosis that the tear was related to [the claimant’s] 
fall on September 6, 2010.”  Dr. Dickinson reviewed Dr. Bernton’s IME report and it did 
not change her opinion that it is more likely than not that the TFCC tear is related to the 
September 6 fall.  Dr. Dickinson opined that it is not uncommon to miss trauma at the 
“primary meeting” and doctors must complete a “secondary survey.”  She is concerned 
that the claimant’s “first few reports” after the fall do not reference the wrist as the 
claimant “was on pain medication and was sitting.”  Dr. Dickinson is aware of no other 
injuries before or after September 6, 2010 that would “support an earlier or later claim.”  
She opined that use of crutches could “exacerbate” any problem the claimant had with 
her wrist.  

23. Dr. Bernton testified at the May 8, 2012 hearing.  Dr. Bernton reiterated 
the opinion that the September 6, 2010 did not cause the injuries to the claimant’s wrist 
that were noted on the CT arthrogram.  Dr. Bernton stated that if the claimant had 
injured the wrist in the fall it would have been acutely painful.  The pain would have 
been particularly noticeable on ulnar deviation that would have occurred when the 
claimant briefly used crutches after the injury.  Dr. Bernton further opined that if the 
claimant injured the wrist on September 6, 2010 she would have noticed symptoms 
sooner than three months after the injury.  He also stated that Vicodin is a “mild 
narcotic” that may have reduced pain associated with an acute wrist injury but would not 
have totally obscured it.  Dr. Bernton opined that surgery is a reasonable method of 
treating the claimant’s wrist condition. 

24. The claimant failed to prove it is more probably true than not that her right 
wrist condition is causally related to the industrial injury of September 6, 2010.   

25. The ALJ credits the opinions of Dr. Bernton that if the claimant acutely 
injured her right wrist on September 6, 2010, and if that injury caused the pathology for 
which she now seeks medical treatment and disability benefits, the wrist would have 
been symptomatic, particularly when she briefly used crutches.  The ALJ further credits 
Dr. Bernton’s opinions that the “mild narcotic” Vicodin would not have been sufficient to 
totally mask acute pain in the wrist, and that if the claimant injured the wrist she would 
have reported wrist symptoms to medical providers sooner than January 2011.  Instead, 
the medical records establish that the claimant was treated or examined seven times 
from September 7, 2010 to November 2, 2010 and she never reported any wrist 
symptoms.  The credible testimony of *M1 and *M2 and the claimant’s own September 
6 accident report establish that the claimant did not report any wrist injury in the 
immediate aftermath of the fall.  The medical records and the claimant’s own testimony 
further establish that it was not until the claimant had foot surgery in December 2010 
and began to use crutches that she experienced wrist pain.  

26. Dr. Dickinson’s opinion that the September 6, 2010 fall caused the 
claimant’s wrist injuries is not as persuasive as Dr. Bernton’s contrary opinion.  Dr. 
Dickinson does not persuasively explain why, if the claimant injured her wrist on 
September 6, she experienced no symptoms while using crutches immediately after the 
injury, but had significant symptoms with the use of crutches after the December 2010 



foot surgery.  Further, Dr. Dickinson has not offered a persuasive explanation for the 
claimant’s three month delay in reporting symptoms. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF WRIST CONDITION 

 The claimant, relying primarily on her testimony and the opinions of Dr. 
Dickinson, contends the evidence establishes that the right wrist condition, and the 
consequent disability and need for medical treatment, were proximately caused by the 
compensable injury of September 6, 2010.  The respondents, relying principally on the 
claimant’s failure to report wrist symptoms for some time after September 6 and the 
opinions of Dr. Bernton, contend the claimant failed to prove that the wrist condition is 
causally related to the industrial injury.   

 The claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks compensation and medical treatment were proximately 
caused by an injury arising out of and in the course of the employment.  Section 8-41-
301(1)(c), C.R.S.  The claimant must prove a causal nexus between the claimed 
disability and need for treatment and the work-related injury.  Singleton v. Kenya Corp., 
961 P.2d 571 (Colo. App. 1998).  A preexisting disease or susceptibility to injury does 



not disqualify a claim if the employment aggravates, accelerates, or combines with the 
preexisting disease or infirmity to produce a disability or need for medical treatment.  
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether the 
claimant met the burden of proof to establish the requisite causal connection is one of 
fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

As determined in Findings of Fact 24 through 26, the claimant failed to prove that 
her right wrist condition was proximately caused by the compensable fall of September 
6, 2010.  Rather, the ALJ is persuaded by the credible opinions of Dr. Bernton that if the 
claimant acutely injured the wrist on September 6 she would have experienced 
symptoms immediately, especially when she used crutches for a brief period of time.  
Instead, the medical records establish the claimant did not experience any symptoms 
until December 2010, after she underwent unrelated foot surgery and again used 
crutches.   

Because the claimant did not prove that the need for treatment and disability 
resulting from the wrist condition were proximately caused by the September 6, 2010 
industrial injury the claims for these benefits must be denied. 

CLAIM FOR MEDICAL BENEFITS BASED ON ESTOPPEL 

 The claimant contends that the respondents are liable to pay for the treatment 
rendered for the claimant’s wrist condition under the legal theory of estoppel.  The 
claimant reasons that because the employer referred the claimant to CMC and Dr. 
Dickinson, it is stopped from denying coverage for the treatment provided by these 
providers and their referrals after the respondents lost their appeal to ICAP.  The ALJ is 
not persuaded. 

To establish grounds for application of the doctrine of equitable estoppel the 
claimant must prove four elements.  The elements are: (1) the party to be estopped 
must know the relevant facts; (2) the party to be estopped must also intend that its 
conduct be acted on or must so act that the party asserting the estoppel has a right to 
believe the other party's conduct is so intended; (3) the party asserting the estoppels 
must be ignorant of the true facts; (4) the party asserting the estoppel must reasonably 
rely on the other party's conduct to his or her detriment. Johnson v. Industrial 
Commission, supra; Sneath v. Express Messenger Service, 931 P.2d 565 (Colo. App. 
1996).  

The ALJ concludes that the claimant failed to establish that the employer 
intended to induce her to believe that it would pay for treatment of her wrist, and that 
claimant had no right to believe the employer’s conduct was so intended.  The essence 
of the claimant’s argument is that by referring the claimant to CMC and Dr. Dickinson it 
intended to induce her to believe that it would pay for treatment of her wrist, or that she 
had a right to infer this from the referral. 



"Authorization" generally refers to the legal authority of a provider to treat a 
workers’ compensation injury and receive payment from the insurer. One Hour Cleaners 
v. Industrial Claim Appeals Office, 914 P.2d 501, 504 (Colo. App. 1995) ("authorized” 
medical benefits" refers to legal authority of provider to deliver care).  The employer or 
claimant’s failure to obtain treatment from an “authorized” medical provider relieves the 
employer of the obligation to pay for the treatment.  Cabela v. Industrial Claim Appeals 
Office, 198 P.3d 1277 (Colo. App. 2008).   

The need for treatment must also be causally related to a compensable injury in 
order to impose liability for the treatment on the employer or insurer.  Singleton v. Kenya 
Corp., supra.  The question of whether the need for treatment is causally related to the 
industrial injury is legally and factually distinct from the question of whether particular 
treatment is “authorized.”  See Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997).  Indeed, the employer is entitled to appoint an “authorized” provider 
even if it takes the position that the underlying claim is not compensable.  Yeck v. 
Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999). 

It follows that the employer’s action in referring the claimant to Dr. Dickinson (and  
other providers) after the ICAO’s order affirming ALJ Felter’s FFCL cannot reasonably 
be construed as conduct intended to induce the claimant to believe the employer was 
agreeing that the wrist condition was related to the September 2010 injury and that it 
intended to pay for treatment of the wrist.  Neither did the claimant have a reasonable 
basis to believe that the referral to Dr. Dickinson and others should be construed as an 
admission that the wrist injury was compensable.  ALJ Felter ordered the employer to 
provide treatment of the ankle injury and specifically reserved the question of the 
compensability of the wrist condition.  The ICAO’s action in affirming ALJ Felter’s order 
confirmed the employer’s obligation to provide medical treatment for the ankle, and it 
was logical for the employer to refer the claimant for additional treatment of the ankle.  
However, referral of the claimant for treatment of the ankle does not amount to a 
conduct evidencing the employer’s willingness to pay for treatment of any other 
condition, including the wrist condition.  Moreover, the act of referring the claimant to a 
medical provider may amount to “authorization” of the provider but it does not rise to the 
level of a confession that all treatment recommended by the provider is related to the 
injury. 

For this reason the claimant’s assertion that the doctrine of estoppels requires 
the employer to pay for treatment of the wrist condition after the date of the ICAO’s 
order is incorrect.  Of course the respondent remains obligated to comply with ALJ 
Felter’s order with respect to the ankle injury. 

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The claim for temporary total disability benefits based on the claimant’s 
wrist condition is denied. 



2. The claim for medical benefits to treat the claimant’s wrist condition is 
denied. 

3. The claim for medical benefits based on the doctrine of estoppel is denied. 

4. Issues not resolved by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 31, 2012 

David P. Cain 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-802-126 

ISSUES 

1. Is the Respondent-Insurer responsible for reimbursement of the 
Claimant’s wife’s lost wages when she accompanied him to his medical appointments? 

2. Is the Respondent-Insurer responsible for reimbursement of the 
Claimant’s wife’s stay in a hotel in Denver the night following the Claimant’s surgery? 

 

FINDINGS OF FACT 

1. The Claimant suffered an admitted work-related injury while in the 
course of his employment on August 20, 2009 when a piece of equipment weighing 
more than 350 pounds fell on top of him. 

2. The Claimant suffered injuries which include, but are not limited to 



splitting of his sternum, 11 broken ribs, fracture of his cervical spine, and a shoulder 
injury.  The Claimant was airlifted from the accident site in Burlington, Colorado to St. 
Anthony’s hospital in Denver, Colorado, where he remained hospitalized for 
approximately eight days. 

3. The Claimant resides in Burlington, Colorado which is 
approximately 350 miles roundtrip to the authorized providers’ locations.  It is 363 miles 
round trip to Dr. McNair’s office and it is 355 miles round trip to St. Anthony’s Hospital. 

4. Following the Claimant’s release from the hospital, he was 
prescribed numerous narcotics and was required to attend follow-up medical care in 
Denver at the trauma center where he first received care following his injuries. 

5. The Claimant was unable to drive while taking the heavy narcotics 
he was prescribed to cure and relieve him of the effects of his injury.  The Claimant was 
unable to tolerate the activity of driving for that distance due to his injuries.    

6. The Claimant returned to work after his injury and is now working 
up to five hours per day doing restricted duty work, including clerical-type activities of 
weighing trucks, grading samples, and making notations in the paper records of the 
business of his employer.  

7. Initially, the Respondent-Insurer provided, at their expense, 
roundtrip transportation for the Claimant with a company called “Where 2 
Transportation.”  The driver of the vehicle provided through the transportation service 
was a smoker and the vehicle was filled with the odor smoke. The driver initially refused 
to stop the vehicle to allow the Claimant to eat any meals during the seven and one-half 
hour to eight hour trip to and from the doctor’s visits. Ultimately, after the Claimant 
“begged” the driver, they were permitted to drive through a fast food restaurant.  

8. The information regarding these difficulties with “Where 2 
Transportation” was not conveyed to the Respondents.   

9. The Respondents are willing to continue to provide the Claimant 
transportation to and from all his appointments in Denver through the “Where 2 
Transportation” service. 

10. The Claimant’s wife earns $78.75 per day in her capacity as a cook 
at the ___ in Burlington, Colorado and she lost 13 days of work in transporting and 
attending medical appointments with the Claimant. 

11. Due to the distance traveled and length of time on the road, on 
occasion the Claimant incurred out-of-pocket expenses for lodging to accommodate the 
travel necessary for the attendance at his authorized medical provider visits. 

12. The trip to Denver the night prior to his surgery required an over-
night stay because the preparation for surgery began at 6:00 a.m.   The Claimant 
remained in the hospital for two days.  The couple stayed in Denver the night before the 



surgery to prevent them from having to leave their home in Burlington at 2:00 a.m. to 
arrive timely for the surgery. 

13. The cost of the hotel stay was $55.00 per night for a two-night stay. 
The total cost for two nights, including taxes was $126.34. 

14. The Claimant continues to take Percocet in the morning and at 
night at the direction of Dr. Hoppe and sometimes takes three during the day.   Prior to 
two months ago, however, he had been taking four Oxycodone to relieve his pain. 

15. Since the accident, the Claimant’s wife has observed the Claimant 
experience episodes of notable forgetfulness and difficulty in remembering things.  His 
wife has noted that he “gets confused” and “can’t concentrate” and therefore cannot be 
trusted to drive in Denver or Colorado Springs.  Even on a recent travel experience 
when the Claimant attempted to drive he found he was unable to drive beyond Limon, 
half-way between Burlington and the authorized treating physicians’ locations. 

16. The Claimant is able to currently safely drive himself approximately 
one mile back and forth to work in Burlington which does not require him to maneuver 
on a busy highway.   

17. During the twelve trips that the Claimant’s wife drove the Claimant 
to Denver, she did all the driving.  

18. The Claimant’s wife accompanied him to Denver on approximately 
13 occasions. On most, if not all, of these occasions the Claimant’s wife lost time at 
work for the entire day. 

19. The Claimant’s wife drove the Claimant to and from his surgery 
appointment on January 10, 2010.  The return trip was on January 12, 2010. 

20. The Claimant, through counsel, requested reimbursement for 
mileage, food, and hotel costs by letter dated February 10, 2010.  This request sought 
reimbursement for travel between December 23, 2009 and January 19, 2010, as well as 
food and lodging related to the Claimant’s surgery.  The letter did not address nor 
request reimbursement for the Claimant’s wife’s essential services. 

21. The Claimant, through counsel, requested reimbursement for 
mileage by letter dated May 10, 2010.  This request sought reimbursement for travel 
between February 23, 2010 and April 6, 2010.  The letter did not address nor request 
reimbursement for the Claimant’s wife’s essential services. 

22. The first time that there is a mention of a request for reimbursement 
for the wife’s essential services is in a letter by the Claimant’s counsel dated May 14, 
2010, wherein counsel states that the Claimant’s wife “has presented a claim for 
essential services for the time that she missed from work o accompany her husband to 
the hospital for his surgery.”  He then states that the Claimant’s wife missed work on 
January 11, 2010, January 12, 2010 and January 19, 2010.  There is no indication of a 



request for reimbursement for any other days through the date of the letter, May 14, 
2010. 

23. The last appointment in Denver where the Claimant’s wife lost a 
day of work was on or about April 6, 2010. 

24. Dr. Hoppe authored a note on October 05, 2010, on stationary that 
is not a prescription form, stating as follows: 

To whom it may concern: 

[The Claimant] needed his wife’s accompaniment on longer trips to drive 
because of drowsiness from pain medication. 

25. The ALJ finds that this note was written well after the fact with 
respect to all trips made from the date of injury, August 20, 2009, through April 6, 2010.  
Thus, to the extent that Dr. Hoppe felt that the Claimant needed his wife’s assistance, 
he did not “prescribe” it earlier than October 05, 2010 and he did not communicate such 
fact to the Respondent-Insurer prior to that date.   

26. During the period of time between the date of injury and April 6, 
2012, the Respondent-Insurer did not receive notice that the Claimant required any 
special travel arrangements or that the Claimant was required to have his wife 
accompany him to medical appointments.  

27. The Claimant admitted on cross-examination that he was aware 
that the Respondent-Insurer was willing to provide him with transportation to and from 
his appointments in Denver.  

28. The ALJ finds that the Respondent-Insurer offered to provide the 
necessary transportation to and from surgery.  The ALJ finds that the Claimant did not 
have to rely upon his wife for transportation to and from his surgery. 

29. The ALJ finds that the Claimant’s wife’s overnight stay on the 
evening of the Claimant’s surgery did not provide the Claimant with essential services. 

30. The ALJ finds that the Claimant’s wife did not provide the Claimant 
with necessary and reasonable essential services in transporting him to and from his 
appointments in Denver. 

31. The Respondent-Insurer acted reasonably in offering the Claimant 
transportation to and from Denver, which the Claimant declined to accept for reasons 
that were not made known to the Respondent-Insurer at the time of the refusal. 

32. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that his wife’s accompanying him to Denver was medically 
necessary. 



33. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that his wife’s accompanying him to Denver was a service 
incidental to treatment. While it may have been reasonable for the Claimant’s wife to 
accompany him to Denver, it was clearly not necessary as the required transportation 
was made available to the Claimant by the Respondent-Insurer. 

CONCLUSIONS OF LAW 

1. The Insurer is liable for the medical care an injured worker receives that is 
reasonably needed to cure and relieve from the effects of the compensable injury.  §8-
42-101(1) C.R.S.  The injured employee must establish by a preponderance of the 
evidence, the need for the medical benefit is proximately caused by an injury arising out 
of and in the course of the employment.  §8-41-301(1)(c) C.R.S.; Faulkner v. Indus. 
Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000).  

2. The determination of whether a particular treatment is reasonable and necessary 
is a question of fact for the ALJ City & County of Denver School Dist 1 v. ICAO, 682 
P.2d 513 (Colo. App. 1984) and the provision for payment of essential services is 
generally seen reasonable when the claimant requires inter alia assistance with 
medications, hygiene and nutrition.  Stormy Hebrew v. Dairy Queen, W.C. 4-155-507 
(Oct. 25, 2002).  Travel to attend medical appointments are recoverable as “incident[al] 
to medical treatment” under the Workers’ Compensation Act of Colorado.  Sigman Meat 
Co. v. ICAO, 761 P.2d 265 (Colo. App. 1988).  When the ALJ concludes from the facts 
presented at hearing that a claimant cannot obtain prescribed medical treatments 
unless is he transported to and from his place of residence the cost of the driver is 
incidental to the cost of providing medical treatment.  Crespin v. Autozone, Inc. W.C. 4-
192-261 (ICAO Nov. 18, 1997).   

3. The courts have held that to be a compensable medical benefit, the requested 
service must either be medically necessary or incidental to obtaining such treatment. A 
service is a "medical necessity" if it cures or relieves the effects of the injury and is 
directly associated with the claimant’s physical needs. Kuziel v. Pet Fair, Inc., 931 P.2d 
521 (Colo. App. 1996); Hillen v. Tool King, 851 P.2d 289 (Colo. App. 1993). A service is 
"incidental" to treatment if it "enables" the claimant to obtain medical treatment or is a 
"minor concomitant" to necessary medical treatment. Country Squire Kennels v. 
Tarshis, 899 P.2d 362, 364 (Colo. App. 1995).  

4. Here the Respondent-Insurer has provided a driver for the Claimant’s benefit but 
the Claimant has chosen to provide his own transportation.  Although the Claimant 
experienced difficulty with the transportation provided, the Claimant failed to attempt a 
resolution with the Respondent-Insurer.   

5. Although Dr. Hoppe has written that the Claimant “needed his wife’s 
accompaniment on longer trips to drive because of drowsiness from pain medication,” 
there is insufficient information available to indicate that this is an exclusive requirement 
and that the transportation provided by the Respondent-Insurer is inadequate, 
especially in light of the doctor’s note being written several months after the fact.   



6. There is insufficient evidence that the Claimant’s receipt of transportation 
services from his wife as opposed to the “Where 2 Transportation” option, offers the 
additional benefit of advancing the treatment and healing process for this Claimant’s 
work injuries and  therefore fits within the definition of “medical benefits” defined by the 
Courts.  Jones v. ICAO, 216 P.3d 619 (Colo. App. 2009). 

7. The Claimant has failed to establish by a preponderance of the evidence that the 
Claimant’s wife’s services were medical in nature and thus required. 

8. The Claimant has failed to establish by a preponderance of the evidence that the 
Claimant’s wife’s services were incidental to treatment thus required. 

9. The Claimant has failed to establish by a preponderance of the evidence that the 
Claimant’s wife should be reimbursed for lost wages. 

10. The room and board and travel expenses are allowed when necessarily incurred 
by the injured worker in accessing the site of treatment.  Thus, it has been concluded 
that while such expenses may not necessarily be incurred for necessary medical 
treatment, they are nevertheless allowable as expenses when they enable necessary 
medical treatment.  ICAO v. Pacific Employers, Ins. Co., 120 Colo. 373, 209 P.2d 
908(1949), Cf Kuziel v. Pet Fair, Inc., 931 P.2d 521 (Colo. App. 1996).   

11. Here, the evidence presented at hearing demonstrates the Claimant was 
required to be at the hospital at 6:00 am.  The ALJ concludes that it is reasonable and 
necessary for the Claimant to have arrived the night before and thus to incur the 
expense necessary for one night’s stay at the hotel.  See generally, Stormy Hebrew, 
supra.  

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for reimbursement of his wife’s lost wages is 
denied and dismissed. 

2. The Claimant’s request for reimbursement of his wife’s additional night’s 
stay in the hotel is denied and dismissed. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 



you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 31, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-235-01 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that 
claimant’s diagnosed carpal tunnel syndrome is a compensable consequence of his 
May 10, 2011 industrial injury? 

FINDINGS OF FACT 

1. Claimant was employed by employer as a Captain.  Claimant testified that 
as part of his employment with employer, he is the unofficial station mechanic.  
Claimant testified that his work as the station mechanic requires claimant to crawl under 
the vehicles and utilize hand tools.  On May 10, 2011, claimant was injured when he 
was detailing a vehicle at the station for employer and claimant slipped when he 
stepped out of the passenger door causing him to fall to the ground.  Claimant testified 
he reached out with his arm to try and catch himself when he fell and testified he 
believed he landed directly on his shoulder. 

2. Claimant was referred for medical treatment with Dr. Rademacher.  
Claimant’s medical treatment focused on his shoulder complaints.  Claimant underwent 
a magnetic resonance image (“MRI”) of his shoulder on July 25, 2011.  The MRI 
revealed a full thickness tear involving the supraspinatus tendon, a SLAP tear, a high-
grade tear of the biceps tendon, synovitis, AC Joint arthrosis, a small partial thickness 
articular surface tear of the infraspinatus tendon and probable small loose bodies. 

3. Claimant eventually underwent surgical repair of the shoulder on August 
30, 2011 under the auspices of Dr. Vance.  The operative report from Dr. Vance 
documents numerous problems that arose during the surgery, including having an 
anchor shatter, the “Mitek Vapor wand” that he was using malfunctioning twice, and the 
screw driver utilized to place one of the screws would not release one of the screws 
after being inserted and the only way Dr. Vance could remove the screw was to pull the 
entire screw out and replace it with a different screw. 



4. Following surgery, claimant noted that his right hand was swollen and had 
complaints of burning, numbness and mottling.  Claimant also complained of tingling in 
the right hand that he described as “like smacking your elbow” that did not go away. 

5. When claimant returned to Dr. Vance on September 12, 2011, Dr. Vance 
noted “neurosensory deficits in the median nerve distribution that had been present 
since surgery.”  Dr. Vance also noted that claimant’s hand was mottled and tingling and 
had swelling.  Dr. Vance noted claimant had difficulty gripping, grasping and moving the 
fingers at all.  Dr. Vance diagnosed postoperative median nerve compression or carpal 
tunnel syndrome and referred claimant to Dr. Dean for nerve conduction studies. 

6. Claimant was examined by Dr. Dean on October 20, 2011.  Claimant 
reported to Dr. Dean symptoms that included increasing numbness in his digits, 
including persistent numbness in the first three digits of the right hand that gradually 
spread or involve the fourth and fifth fingers, as well, and have been persistent there.  
Claimant reported to Dr. Dean that his hand often looks puffy and swollen and at times it 
would appear vaguely mottled or have a purple appearance to it.  Dr. Dean noted 
evidence of a moderately severe right carpal tunnel syndrome with evidence of a fairly 
modest right ulnar neuropathy at the wrist.  Dr. Dean opined that the findings comported 
well with claimant’s complaints and claimant would probably require surgical 
decompression of the wrist. 

7. Claimant returned to Dr. Vance on October 21, 2011.  Dr. Vance reviewed 
the report from Dr. Dean and opined that claimant would benefit from a carpal tunnel 
release.  Dr. Vance also opined that claimant’s condition was “indeed a post operative 
complication and problem from his work related injury that required surgery.”  Dr. 
Vance’s office made a request for authorization of a right carpal tunnel release on 
October 26, 2011. 

8. Respondents had the request for surgery reviewed by Dr. McCranie, a on 
November 3, 2011.  Dr. McCranie noted that her review of the medical records did not 
show any documentation of a severe wrist trauma.  Dr. McCranie noted that claimant’s 
complaints began after his shoulder surgery and opined that she was unaware of any 
mechanism of injury either with the original injury of May 10, 2011 or with a surgery to 
the right shoulder, that would cause a right carpal tunnel syndrome.  Dr. McCranie 
opined that the claimant’s diagnosis was not related to his work injury of May 10, 2011. 

9. Claimant was evaluated on November 14, 2011 by Dr. Wojtowski for a 
second opinion at the request of Dr. Rademacher, an authorized treating physician.  Dr. 
Wojtowski noted claimant had undergone EMG studies with Dr. Dean that showed right 
carpal tunnel and ulnar neuropathy, but noted claimant was concerned because the 
symptoms had been worsening, and there was something else going on.  Dt. Wojtowski 
performed a physical examination and diagnosed claimant with reflex sympathetic 
dystrophy (“RSD”) or complex regional pain syndrome (“CRPS”) of the right upper 
extremity and recommended claimant begin a course of Neurontin.  



10. Claimant was examined by Dr. Price on November 30, 2011 as part of his 
treatment for the RSD.  Dr. Price noted claimant had some improvement in his 
symptoms with the Neurontin and recommended more aggressive treatment.  Dr. Price 
also recommended a triple phase bone scan and a thermogram to rule out CRPS.  
Claimant underwent a triple phase bone scan on December 13, 2011 that showed 
“asymmetric activity” performed by Dr. Holt.  The findings were consistent with CRPS. 

11. Claimant underwent a sympathetic block under the auspices of Dr. Lewis 
on December 14, 2011.  Claimant reported to Dr. Price on December 21, 2011 that he 
was doing a lot better and had two days of good relief following the first stallate ganglion 
block.   

12. Claimant underwent a thermogram with Dr. Conwell on January 5, 2012.  
The thermogram was likewise abnormal.  Dr. Conwell noted the examination meets the 
modified LASP criteria for right upper extremity CRPS. 

13. Claimant continued to receive a series of stellate ganglion blocks with Dr. 
Lewis that resulted in continued improvement in claimant’s subjective complaints.  By 
February 9, 2012, claimant was reporting a 75% improvement in both his pain and 
function of his right hand following the five stellate ganglion blocks. 

14. Respondents referred claimant for an independent medical examination 
(“IME”) with Dr. Schakaraschwili on February 24, 2012.  Dr. Schakaraschwili reviewed 
claimant’s medical records, obtained a history and performed a physical examination in 
connection with the IME.  Dr. Schakaraschwili also performed a QSART test of the 
upper extremities that was positive for CRPS.  Dr. Schakaraschwili opined that 
claimant’s continued response to the use of Gabapentin and sympathetic blocks 
indicated that he should continue the course of treatment so long as he showed 
functional improvement.  Dr. Schakaraschwili opined that claimant’s development of the 
CRPS could be explained by the extensive surgery involving claimant’s rotator cuff tear.  
Dr. Schakaraschwili opined that claimant’s carpal tunnel syndrome was not related to 
the injury or to the subsequent surgery.   

15. Dr. Schakaraschwili testified at hearing consistent with his IME report. Dr. 
Schakaraschwili testified he did not directly test the claimant for carpal tunnel syndrome 
and opined that claimant’s hand symptoms were related to the CRPS diagnosis.  Dr. 
Schakaraschwili opined that surgical intervention would not be appropriate for 
claimant’s diagnosed carpal tunnel syndrome because it could worsen claimant’s 
clinical diagnosis of CRPS.  Dr. Schakaraschwili opined that claimant’s carpal tunnel 
syndrome could be idiopathic, meaning it has no known cause.  Dr. Schakaraschwili 
further testified that carpal tunnel findings could show up on an electromyelogram and 
not be symptomatic.  Dr. Schakaraschwili testified that claimant’s carpal tunnel 
syndrome was not related to his fall or a surgery. 

16. The ALJ credits the opinions of Dr. Vance and Dr. Dean over the contrary 
opinions of Dr. Schakaraschwili and finds that claimant has proven by a preponderance 
of the evidence that his diagnosed carpal tunnel syndrome is related to the May 10, 



2011 industrial injury.  Specifically, the ALJ notes that Dr. Vance has followed claimant 
consistently during the course of his treatment for the injury and performed the shoulder 
surgery in question.  The ALJ finds the opinions of Dr. Vance to be credible and 
persuasive as to the diagnosis of carpal tunnel syndrome and the cause of the 
claimant’s carpal tunnel syndrome. 

17. While the respondents argue that the opinions of Dr. Vance and Dr. Dean 
regarding claimant’s carpal tunnel syndrome was provided before a diagnosis of CRPS 
was provided by Dr. Wojtowski, the ALJ does not find this fact to be so compelling as to 
ignore their opinion regarding the existence of claimant’s carpal tunnel syndrome.  
Notably, claimant has symptoms that Dr. Vance has related to a carpal tunnel syndrome 
and has positive findings on the objective testing that has confirmed the diagnosis.  
Moreover, Dr. Vance has not changed his diagnosis to indicate claimant does not have 
a carpal tunnel syndrome.  Dr. Vance examined claimant on February 16, 2012 and 
March 1, 2012 and focused the evaluation on claimant’s CRPS, but this was after the 
treatment for carpal tunnel was denied by respondents, and a review of the records 
does not indicate Dr. Vance was asked by respondents to comment on the IME report 
of Dr. Shakaraschwili or reassess the diagnosis of carpal tunnel syndrome. 

CONCLUSIONS OF LAW 

1. A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2005.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 



injury is compensable if it “aggravates accelerates or combines with“ a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra.  Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  

4. As found, claimant has proven by a preponderance of the evidence that 
his carpal tunnel syndrome is a compensable component of the May 10, 2011 industrial 
injury.  As found, the opinions of Dr. Vance and Dr. Dean regarding the diagnosis of 
carpal tunnel syndrome and the cause of claimant’s diagnosed carpal tunnel syndrome 
are credible and persuasive. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable and necessary medical treatment 
designed to treat claimant’s carpal tunnel syndrome as a compensable 
component of the May 10, 2011 industrial injury. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 25, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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ISSUES 



 Whether respondents have overcome the Division-sponsored Independent 
Medical Examination (“DIME”) physician’s finding that claimant is not at maximum 
medical improvement (“MMI”) by clear and convincing evidence? 

 If respondents have overcome the DIME physician’s finding on the issue 
of MMI, whether respondents have overcome the DIME physician’s opinion regarding 
claimant’s permanent impairment rating to his shoulder by a preponderance of the 
evidence? 

 If respondents have overcome the DIME physician’s finding on the issue 
of MMI, whether claimant has proven by a preponderance of the evidence that he 
suffered a permanent impairment that is not contained on the schedule of impairments 
set forth at Section 8-42-107(2), C.R.S.? 

 Whether claimant shown by a preponderance of the evidence that 
respondents failed to comply with W.C.R.P. 16 in denying prior authorization of the 
shoulder surgery performed by Dr. Sisk? 

 Whether claimant has proven by a preponderance of the evidence that the 
April 7, 2010 shoulder surgery performed by Dr. Sisk and the January 12, 2012 
shoulder surgery performed by Dr. Schneider were reasonable and necessary medical 
treatment and causally related to claimant’s December 18, 2009 work injury? 

 Whether claimant has shown by a preponderance of the evidence that the 
massage therapy provided by Ms. Porter is reasonable and necessary medical 
treatment related to his December 18, 2009 work injury? 

 Whether claimant has proven by a preponderance of the evidence that he 
is entitled to an increase in his average weekly wage (“AWW”)? 

FINDINGS OF FACT 

1. Claimant was employed by employer as an assembler.  Claimant began 
working for employer on April 12, 2008, initially on a part time basis.  Claimant switched 
to full time work with employer on October 17, 2009, working between 33 and 40 hours 
per week.  Claimant’s job duties for employer included assembling items such as 
mowers, gas grills, bicycles and furniture. 

2. Claimant testified that on December 18, 2009, he injured his right shoulder 
when he was standing on a cherry picker attempting to remove a bicycle from a ceiling 
rack off a hook to lower the bike to the ground.  Claimant testified that the cherry picker 
was a scissor lift that could get him as high as the seat of the bike.  Claimant testified 
the bike became entangled with another bike as he tried to get it off the hook and then 
started to fall.  Claimant testified he grabbed the bike with his right hand below his waist 
with his arm fully extended and heard a “pop”.  Respondents admitted for an injury to 
claimant’s right shoulder as a result of the December 18, 2009 industrial injury. 



3. Claimant had a long history of pre-existing problems with his right 
shoulder dating back to approximately 1989 to 1990 involving surgery on this right 
shoulder.  Claimant underwent a magnetic resonance image (“MRI”) of his right 
shoulder on August 9, 1996 that revealed a full thickness tear of the rotator cuff.  
Claimant underwent surgical repair of his rotator cuff on November 5, 1996 with Dr. 
Gerstein in California.  Claimant underwent another shoulder surgery on his right 
shoulder on May 21, 2002 to repair another rotator cuff tear.  Claimant underwent an 
MRI of his right shoulder on January 18, 2004 that revealed a full thickness tear of the 
supraspinatus tendon, and a Type 3 acromion with moderate joint effusion.  Claimant 
was examined by his personal physician, Dr. Catlin, on August 23, 2005 a reported 
complaints of bilateral shoulder pain, neck pain and lower back pain.  Dr. Catlin 
recommended continued use of over the counter medications.   

4. During the period of 2004 to 2009, claimant engaged in recreational 
activities that included weight lifting, bowling, hunting, wood working, riding all terrain 
vehicles (“ATV’s”), competitive archery and golf. 

5. Claimant suffered an unrelated injury to his cervical spine and left upper 
extremity while working for employer on March 6, 2009.  This injury was compensable 
and was treated under a different workers’ compensation claim number.  During the 
course of claimant’s treatment for his March 6, 2009 workers’ compensation injury, he 
received physical therapy.  The physical therapy notes document claimant had 
complaints of right shoulder pain on May 22, 2009. The remainder of the physical 
therapy notes relate primarily to claimant’s neck and left upper extremity issues. 

6. Following claimant’s December 18, 2009 industrial injury, claimant 
reported his injury to employer and signed a designated provider list on December 21, 
2009.  Claimant selected Memorial Hospital Clinic as his designated provider and was 
initially evaluated by the Physician’s Assistant, Ms. Folks on December 22, 2009.  Ms. 
Folks referred claimant for an MRI of his right shoulder.  Ms. Folks released claimant to 
return to work with a 10 pound lifting restriction.  Employer offered claimant a position 
as a people greeter within the 10 pound lifting restriction and claimant returned to work 
in this position.  Claimant returned to Ms. Folks on January 13, 2010 with complaints of 
more pain in his shoulder that was radiating into the elbow and shoulder blade.  
Claimant reported he could not work because of his pain with his arm hanging down 
and he called in sick.  Ms. Folks noted the MRI was scheduled for the next day and kept 
claimant off of work until January 19, 2010.  After January 19, 2010, Ms. Folks noted 
claimant would have the previous 10 pound lifting restrictions. 

7. The MRI was performed on January 14, 2010 and revealed a large 
chronic retracted tear of the supraspinatus tendon with moderate fatty infiltration.  The 
MRI also noted postoperative changes in the acromiclavicular (“AC”) joint. 

8. Claimant was referred to Dr. Sisk by Memorial Hospital Clinic on or about 
January 19, 2010 after the results of claimant’s MRI were reviewed.  Claimant was also 
taken off of work by Memorial Hospital Clinic until such time as he could be evaluated 
by an orthopedic surgeon. 



9. Claimant was evaluated by Ms. Bertz, a physicians’ assistant for Dr. Sisk 
on February 1, 2010.  Ms. Bertz noted claimant’s MRI showed he had an old rotator cuff 
tear and muscle atrophy with retraction.  Claimant’s humeral head was noted to be 
subluxed superiorly with extensive chondral loss at the glenohumeral joint.  Dr. Sisk 
performed an injection of the shoulder and he was released to return to work as it was 
noted he could not tear the shoulder any more given the MRI findings were so 
significant. 

10. Respondents filed a General Admission of Liability (“GAL”) on February 
11, 2010 admitting for a closed period of TTD benefits from January 11, 2010 through 
January 31, 2010 with an admitted AWW of $346.06. 

11. Claimant returned to Dr. Sisk’s office on March 10, 2010.  Dr. Sisk noted 
that claimant had undergone three prior surgeries, all of which had failed.  Dr. Sisk 
explained to claimant that he could do a total shoulder surgery, but it would really be for 
just pain management.  Claimant agreed to this procedure because he felt that his 
strength and range of motion was okay, but the pain was disrupting his life.  Dr. Sisk’s 
office requested prior authorization for the total shoulder surgery via facsimile dated 
March 31, 2010. 

12. Ms. Wickham, an adjuster employed with the third-party administrator who 
was handling this claim for Insurer testified at hearing that she received a voicemail 
message on or about March 30, 2010 from a “Judy” at Dr. Sisk’s office requesting the 
fact number so she could fax over a request for surgery.  Ms. Wickham testified she 
returned the phone call and left a message with her fax number.  Ms. Wickham also 
testified that she received a voice message from claimant that she returned and advised 
claimant that she was awaiting receipt of the surgery request from Dr. Sisk’s office.  Ms. 
Wickham testified she later received a phone call from “Judy” to see if the surgery 
request had been received.  Ms. Wickham testified she told “Judy” that it had not been 
received and that once it had been received, she would send the request out for review 
pursuant to Colorado Workers’ Compensation Rules of Procedure 16. 

13. A handwritten fax cover sheet with March 31, 2010 dated on it and April 5, 
2010 written on it requesting prior authorization was entered into evidence at hearing.  
Ms. Wickham testified she received the March 31, 2010 request for authorization on 
April 5, 2010, but it did not have the new date (April 5, 2010) on it when she received it.  
Ms. Wickham testified that the request included the narrative report from Ms. Bertz 
dated March 10, 2010 and the fax cover sheet.  Ms. Wickham testified she did not 
believe the request for prior authorization was a complete request, but referred it to Dr. 
Parks for review. 

14. Dr. Parks issued a report dated April 11, 2010 that opined that claimant’s 
proposed right hemiarthroplasty was not medically necessary as pertaining to the 
December 18, 2009 work injury because the surgical indications relating to the 
proposed surgery derived from the right shoulder chronic condition prior to the 
December 18, 2009 injury. 



15. Ms. Kendall, an assistant from Dr. Sisk’s office testified that she could not 
recall specifically when she faxed the cover sheet to the adjuster, but that it was her 
practice to fax the requests for prior authorization in the afternoon.  Ms. Kendall testified 
she did not receive any indication that the fax had been unsuccessful.  Ms. Kendall 
testified that it was her practice to wait for the fax confirmation to ensure that the fax had 
successfully gone through.  Ms. Kendall testified that she believed the surgery request 
was authorized because the surgery was performed, but testified that no documentation 
was contained in claimant’s file to substantiate the authorization of the procedure. 

16. Claimant eventually underwent surgery consisting of a right shoulder 
arthroscopy, arthroscopic debridement of the labral tear, arthroscopic subacromial 
decompression, hemiarthoplasty of the right shoulder with rotator cuff repair, open distal 
clavical resection and biceps tenodesis on April 7, 2010. 

17. Ms. Wickham testified she spoke to the employer and was advised that 
claimant was scheduled to have surgery on April 7, 2010.  Ms. Wickham testified she 
spoke with claimant regarding the surgery on April 5, 2010.  Ms. Wickham testified 
nothing in her claim notes indicated that she informed claimant that the surgery was not 
authorized.  Ms. Wickham testified she mailed a letter dated April 12, 2010 to Dr. Sisk 
denying the request for authorization of the surgery.  Ms. Wickham testified Orthopedic 
Associates inquired as to the status of the invoice on October 26, 2010 and she faxed 
the denial letter and the report from Dr. Parks to their office on October 28, 2010. 

18. Claimant sought treatment from the Memorial Hospital Emergency Room 
on April 10, 2010 after he developed a large bruise on the medial aspect of his upper 
arm.  Claimant reported he had shoulder surgery on April 7, 2010 and felt like his biceps 
had now torn.  Claimant was diagnosed with a post-op hematoma on his right arm. 

19. In response to a request for further information regarding claimant’s 
request for right shoulder hemiarthroplasty, Ms. Folks issued a report dated May 6, 
2010 to Ms. Wickham that noted claimant had evidence of a pre-existing condition that 
could be contributing to his current symptoms, but noted that claimant’s current 
symptoms were mostly related to the December 18, 2009 incident.  Ms. Folks noted that 
the determination of whether claimant was at MMI would be deferred to Dr. Sisk’s 
judgment. 

20. During the period of April 27, 2010 through May 19, 2010 claimant worked 
for the U.S. Census Bureau and earned $1,931.00 based on an hourly rate of $12.50 
per hour.  Claimant’s AWW for this period of time is $609.24.  Claimant did not sustain a 
wage loss during this period of time. 

21. Dr. Sisk released claimant to return to work effective May 1, 2010 with 
restrictions on use of the right arm.  Claimant was released to return to work without 
restrictions effective May 22, 2010 by Dr. Sisk on May 14, 2010.  Claimant returned to 
work for employer on or about May 22, 2010. 



22. Claimant reported to Ms. Folks on July 6, 2010 that he was starting a new 
job in [City] working at an auto center, but continued to work for employer part time.  
Claimant’s new job in [City] started on July 15, 2010 and paid claimant $3,000 per 
month along with an additional $600 to $700 per week in commissions.  After claimant 
began this new job in [City], claimant switched to a position as a people greeter with 
employer because his position as an assembler did not accommodate the hours 
claimant was working with his new employer.  Claimant would report to employer for his 
part time job as a people greeter after getting off from work at his second job where he 
worked from 7:00 a.m. until 5:30 p.m. five days a week (plus a half day every third 
Saturday).  Claimant would work from 6:30 p.m. until 11:00 p.m. for employer, plus 
additional time on Saturdays beginning at 1:00 p.m. and Sundays whatever hours he 
was needed.  Claimant continued working part time for employer from July 17, 2010 
through January 24, 2011. 

23. Following claimant’s surgery, claimant continued to follow up with Dr. Sisk.  
Dr. Sisk noted on June 22, 2010 that for the first four to six weeks things seemed to be 
going well and claimant was pretty pleased with the progress, but in the last two to three 
weeks, he was having more pain and trouble trying to abduct the shoulder.  Dr. Sisk 
provided claimant with an injection.  On June 30, 2010, claimant report the shoulder 
injection did not provide him with relief and Dr. Sisk noted very little active forward 
flexion or abduction.  On August 19, 2010, Dr. Sisk noted claimant was unable to get his 
arm to full flexion over the head and had weak abduction with resistance.  Dr. Sisk 
diagnosed claimant with probable retear of the rotator cuff repair.  Dr. Sisk noted that 
they were aware prior to the surgery that it was going to be hard since claimant already 
had his shoulder repaired once before. Dr. Sisk noted claimant’s main complaint was 
loss of function and not pain.  Dr. Sisk provided claimant with another injection into the 
right shoulder.  

24. Claimant was placed at MMI by Dr. Sisk on November 22, 2010.  Dr. Sisk 
noted claimant had no power overhead with his right upper extremity.  Dr. Sisk noted 
claimant may need some physical therapy to maintain him at MMI.  Claimant underwent 
a permanent impairment rating on December 15, 2010 with Dr. Harrington.  Dr. 
Harrington provided claimant with an impairment rating of 41% of the upper extremity 
that converts to an impairment rating of 25% whole person.  Claimant returned to Dr. 
Sisk on January 3, 2011 for consideration of permanent restrictions.  Dr. Sisk limited 
claimant to lifting restrictions of 30 pounds with no overhead lifting. 

25. In September and October 2010 claimant began complaining of dizziness.  
Claimant was initially diagnosed with probable meniere’s disease. Claimant 
subsequently had a stroke on January 24, 2011 unrelated to his workers’ compensation 
claim.  As a result of the stroke, claimant was taken via Flight for Life from [City] to 
Denver.  After claimant’s stroke, claimant returned to work part time for employer on 
February 19, 2011 as a people greeter.  Claimant testified he could not work full time 
because of the dizzy spells and pain in his shoulder.  Claimant testified the stroke 
significantly altered his activities of daily living.  Claimant testified he could no longer 
work with his second employer because of the stroke. 



26. Ms. *N testified at hearing on behalf of employer.  Ms. *N testified that if 
claimant had wanted to work full time as a people greeter for employer, employer could 
have provided claimant with full time employment.  Ms. *N testified she had frequent 
interactions with claimant between 2008 and the end of 2011.  Ms. *N testified that 
claimant’s cognitive presentation following the stroke was slowed down and that he had 
difficulty finding words to complete his sentences.  

27. Claimant underwent an independent medical evaluation (“IME”) with Dr. 
Olsen on February 24, 2011.  Dr. Olsen reviewed claimant’s medical records, obtained 
a history from claimant and performed a physical examination.  Dr. Olsen issued a 
report that noted claimant had recently suffered a cerebrovascular accident and noted 
that during portions of his history, he had a hard time recalling dates of treatment.  Dr. 
Olson opined that due to the lack of acute findings on the MRI of January 14, 2010, and 
the presence of chronic retraction, atrophy and fatty infiltration, he had concerns 
regarding causation in connection with the December 18, 2009 work injury.  Dr. Olsen 
opined he agreed with Dr. Parks that the need for surgery performed by Dr. Sisk on 
April 7, 2010 was not causally related to the December 18, 2009 injury and found the 
surgery was not for repair of an acutely torn rotator cuff, but rather a salvage type 
procedure designated to decrease pain that was, eventually and unfortunately, not 
successful.  Dr. Olsen opined that Dr. Harrington’s impairment rating was improper 
because he did not have access to preexisting medical records.  Dr. Olsen disagreed 
with Dr. Harrington’s conclusion that claimant further injured his rotator cuff in the 
December 18, 2009 injury and opined that an apportionment should have been applied 
with regard to the impairment rating. 

28. Claimant sought massage therapy with Ms. Porter on April 14, 2011.  The 
massage therapy was performed at claimant’s home.  Claimant received additional 
massage therapy on April 21, 2011 and April 28, 2011.  The massage therapy notes 
indicate claimant was having significant spasms of the Quadradus Laborum, transverse 
abdominal, in the low back and the teres minor and major, trapezius, Levator scapulae, 
supraspinatus and rhomboid in the upper back.  Claimant’s treatment was for shoulder 
pain, muscle spasm, back pain and chronic pain.  Ms. Porter requested authorization to 
have a repeat MRI of claimant’s shoulder performed on April 22, 2011. 

29. Respondents’ obtained a supplemental report from Dr. Olsen on April 28, 
2011 denying the request for the MRI as it was Dr. Olsen’s opinion that it was not 
causally related to the treatment of claimant’s September 18, 2009 (sic) injury.   

30. On May 25, 2011, claimant was evaluated by Dr. Schneider for a 
consultation at the request of Dr. Phillips.  Dr. Schneider noted claimant had a complex 
case.  Dr. Schneider performed a physical examination and reviewed the IME report 
from Dr. Olsen.  Dr. Schneider noted Dr. Olsen’s opinion that claimant’s need for 
surgery that was performed on April 7, 2010 was not causally related to claimant’s 
industrial accident and stated he technically agreed with this opinion, but qualified his 
answer by noting the claimant’s shoulder dysfunction was clearly related to the massive 
tears claimant had suffered over the years and the high degree of atrophy.  Dr. 
Schneider noted that many people have very large tears of the rotator cuff who 



surprisingly have good glenohumeral articulation and can work overhead.  Dr. 
Schneider noted claimant could be one of these people who continue to work well 
despite surprising MRI images that show chronic old massive tears.  Dr. Schneider 
noted that the surgery performed by Dr. Sis was not intended to address claimant’s cuff 
tear arthropathy, but was attempting to perform a hemi-arthroplasty for a painful 
shoulder.  Dr. Schneider opined that the typical operation to be performed for this would 
be either a reverse total shoulder arthroplasty or a cuff tear arthropathy hemi-
arthroplasty.  Dr. Schneider opined he believed the claimant would continue to suffer 
from an essentially useless arm unless he had his shoulder addressed surgically with 
either a reverse total shoulder arthroplasty or a cuff tear arthropathy hemi-arthroplasty. 

31. On June 1, 2011 claimant reported to Ms. Porter that he had right upper 
extremity pain after he fell six feet off a ladder a couple of days earlier.  Claimant 
reported pain primarily in his right forearm. 

32. On June 22, 2011 claimant sought a leave of absence from employer for 
issues related to his stroke. 

33. On August 23, 2011 claimant underwent a DIME with Dr. Lindberg.  Dr. 
Lindberg issued a report and noted claimant’s long history of problems with his 
shoulders dating back to his right rotator cuff repair and subacromial decompression on 
November 5, 1996.  Dr. Lindberg noted Dr. Schneider’s recent opinion regarding 
claimant’s need for a reverse shoulder replacement.  Dr. Lindberg opined that based on 
the history provided to him, in addition to rupturing his biceps tenodesis claimant also 
disrupted his rotator cuff repair when he felt the pop.  Dr. Lindberg opined that claimant 
more than likely had an intact rotator cuff until he reached up to catch the bicycle and 
had been doing well following his last surgery until his work injury.  Dr. Lindberg 
surmised that anyone with a disrupted rotator cuff would not attempt to catch a falling 
bicycle much less try to take it off a ceiling.  Dr. Lindberg agreed with Dr. Schneider’s 
recommendation and opined that claimant was going to need another surgery and was 
not at MMI.  Dr. Olsen provided claimant with a permanent impairment rating of 43% of 
the upper extremity that converted to a 26% whole person rating. 

34. Claimant continued to receive massage therapy from Ms. Porter on 
September 26, 2011.  The massage therapy was performed “at Salon” and treated 
claimant for shoulder pain, muscle spasm, back pain and chronic pain. 

35. Dr. Olsen issued a follow up report dated October 5, 2011 after he had 
reviewed the DIME report.  Dr. Olsen disagreed with Dr. Lindberg’s opinions regarding 
MMI and causation.  Dr. Olsen noted Dr. Lindberg does not document the MRI findings 
of January 14, 2010 and disagreed that the surgery proposed by Dr. Schneider would 
be related to claimant’s December 18, 2009 work injury. 

36. Dr. Olsen testified by deposition in this matter.  Dr. Olsen’s opinions 
expressed in his deposition testimony are consistent with his opinions expressed in his 
various reports that were entered into evidence in this case.  Dr. Olsen testified that the 



MRI findings document that claimant’s rotator cuff tear was chronic and did not reveal 
acute findings that would be related to the December 18, 2009 industrial injury. 

37. On cross-examination, Dr. Olsen admitted that if claimant’s December 18, 
2009 injury had not occurred, he would not have any way to determine the date that the 
surgical procedure Dr. Sisk performed would have been needed by claimant. 

38. Claimant was examined by Dr. Siegel after a referral from Dr. Phillips on 
November 15, 2011.  Dr. Siegel noted claimant developed right upper extremity pain 
after his work injury of December 2009.  Claimant rated his pain as an 8 out of 10.  Dr. 
Siegel performed a physical examination and diagnosed claimant with persistent right 
shoulder pain following a work related injury with degenerative disc disease of the 
cervical spine.  Dr. Siegel opined that claimant would likely need further surgical 
intervention to address his ongoing shoulder pain and recommended that he obtain an 
MRI of his cervical spine to rule out spinal pathology as a partial source of his ongoing 
pain. 

39. On January 6, 2012, Ms. Porter issued a letter opining that claimant’s 
inability to work was based in part on his constant pain and limited range of motion of 
his shoulder.  Ms. Porter noted that claimant’s visual field loss following his stroke, could 
cause dizziness and it was this problem, more than any that was keeping claimant from 
performing jobs for employer. 

40. On January 12, 2012 claimant underwent a right shoulder removal hemi-
arthroplasty and a revision total shoulder arthroplasty or reverse total shoulder 
performed under the auspices of Dr. Schneider. 

41. The ALJ credits the DIME report from Dr. Lindberg along with the medical 
records and reports from Dr. Sisk and Memorial Hospital Clinic and determines that 
respondents have failed to overcome the opinion of Dr. Lindberg by clear and 
convincing evidence that claimant is not at MMI.  The ALJ notes that the surgery 
performed by Dr. Sisk on April 7, 2010 was performed to address claimant’s ongoing 
complaints of pain after the December 18, 2009 industrial injury and finds that the 
claimant has proven by a preponderance of the evidence that the April 7, 2010 shoulder 
surgery was reasonable and necessary medical treatment designed to cure and relieve 
the claimant from the effects of the December 18, 2009 industrial injury, namely 
claimant’s complaints of pain after the admitted work injury. 

42. While a significant amount of evidence and argument was presented 
regarding whether the surgery performed by Dr. Sisk was deemed authorized by virtue 
of respondents failure to timely reply to a request for authorization pursuant to W.C.R.P. 
16, because of the finding that the surgery was reasonable, necessary and related to 
claimant’s December 18, 2009 work injury, the issue regarding prior authorization of the 
surgery is moot.  A determination by this court regarding whether or not respondents 
properly complied with W.C.R.P. 16 in denying the request for prior authorization of the 
surgery is not necessary where the court determines that the surgery was reasonable 
and necessary medical treatment designed to cure and relieve the claimant from the 



effects of the industrial injury.  The ALJ notes that the procedures for prior authorization 
of the surgery are designed to ensure that the medical providers will be paid for services 
rendered to an injured worker under the Colorado Workers’ Compensation Act.  The 
provisions of W.C.R.P. 16 are not intended to operate as a shield for respondents to 
deny otherwise reasonable and necessary medical treatment that has been provided by 
a treating physician after a determination of the reasonableness and necessity of the 
medical treatment at hearing. 

43. The ALJ notes that part of respondents’ argument in this case is that the 
request for prior authorization was not a “completed request for prior authorization” as it 
did not include the appropriate attachments, and therefore respondents were under no 
obligation to comply with Rule 16 regarding the time limits for responding to the request 
for prior authorization. 

44. Furthermore, as happened in this particular case, it is not uncommon for 
the medical provider to send out a request for prior authorization and for the insurance 
carrier to either not receive the request (for one reason or another) or for the insurance 
carrier to determine that the request for prior authorization is not a “completed request” 
as required under W.C.R.P. 16-9(E).  However, where the treatment is determined to be 
reasonable and necessary medical treatment related to the industrial injury, nothing in 
W.C.R.P. 16 provides that the lack of prior authorization shall serve as a complete 
defense for treatment that would otherwise be respondents responsibility.  As noted at 
W.C.R.P. 16-9(H), if, after the service was provided, the payer agrees the service 
provided was reasonable and necessary, lack of prior authorization for payment does 
not warrant denial of payment. 

45. In this case, Dr. Sisk was an authorized treating physician within the chain 
of referrals who was designated to treat claimant for his December 18, 2009 industrial 
injury.  Furthermore, the surgery performed by Dr. Sisk was designed to treat claimant’s 
pain that resulted from claimant’s December 18, 2009 industrial injury.  The ALJ finds 
that this surgery and treatment was reasonable and necessary under the circumstances 
of this case. 

46. The ALJ determines that claimant has failed to prove that it is more likely 
than not that the massage therapy provided by Ms. Porter was reasonable and 
necessary medical treatment designed to cure and relieve the claimant from the effects 
of the industrial injury.  The ALJ notes that the massage therapy indicates the therapy 
was performed at claimant’s home on several occasions, but more importantly, was 
treating areas of the claimant’s body not affected by the December 18, 2009 industrial 
injury, including claimant’s low back.  The ALJ finds that insufficient evidence exists in 
the record to find that the massage therapy was related to claimant’s December 18, 
2009 injury.  The ALJ finds that Dr. Sisk and Dr. Phillips did not provide credible 
opinions regarding the reasonableness and necessity of the massage therapy and 
absent credible evidence that the treatment was necessary to cure and relieve the 
claimant from the effects of the industrial injury, claimant fails in meeting his burden of 
proof with regard to this benefit. 



47. The ALJ credits the reports and opinions of Dr. Seigel, Dr. Lindberg and 
Dr. Schneider over the contrary opinions of Dr. Olsen and finds that claimant has 
proven by a preponderance of the evidence that the January 12, 2012 revision total 
shoulder arthroplasty and reverse total shoulder is reasonable and necessary medical 
treatment related to claimant’s December 18, 2009 industrial injury.  While claimant 
argues that the claimant’s torn rotator cuff was a chronic finding that was not related to 
the December 18, 2009 industrial injury, the ALJ credits the reports from Dr. Seigel and 
Dr. Schneider and finds that the surgery was designed to treat claimant’s complaints of 
pain that developed after claimant’s December 18, 2009 industrial injury. 

48. Respondents argue in their position statement that they calculated 
claimant’s AWW in this case based on his earnings in the twelve weeks prior to his 
industrial injury.  These weeks include the following time frames and earnings. 

September 11, 2009 to September 25, 2009   $264.57 

September 26, 2009 to October 8, 2009   $265.52 

October 10, 2009 to October 23, 2009   $738.46 

October 24, 2009 to November 6, 2009   $948.93 

November 7, 2009 to November 20, 2009  $976.36 

November 21, 2009 to December 4, 2009  $958.91 

49. The ALJ notes that claimant’s industrial injury was on December 18, 2009.  
During the time period from December 4, 2009 to December 18, 2009, claimant earned 
an additional $946.26.  Respondents do not adequately explain why this time period is 
not included in claimant’s AWW calculation if respondents are using the twelve week 
period prior to claimant’s injury.  The ALJ notes, however, that the period of calculations 
used by respondents include claimant’s two lowest earning weeks for periods in which 
claimant worked for the employer during the 2009 year. 

50. The ALJ determines that claimant’s appropriate AWW calculation should 
include the 10 week time period from October 10, 2009 through December 18, 2009 
during which time claimant earned $4,568.92.  This equates to an AWW of $456.89.  
Respondents admitted in their GAL for TTD benefits from January 11, 2010 through 
January 31, 2010 and claimant’s increased AWW will increase the amount of TTD 
benefits paid to claimant for this period of time. 

51. Claimant argues that his AWW should be increased as of July 10, 2010 
when he took concurrent employment with the auto dealership.  The ALJ is not 
persuaded.  Notably, claimant’s increased earnings with the auto dealership occurred 
well after claimant’s industrial injury and after claimant had returned to work for 
employer following his surgery.  The ALJ finds claimant has failed to prove that it is 
more likely than not that his AWW should be increased as of July 10, 2010 simply 
because claimant obtained a better paying job with an auto dealership. 



52. The ALJ determines that claimant earned $783.57 for the period between 
December 19, 2009 and January 1, 2010 and $486.28 for the period of January 2, 2010 
and January 15, 2010.  This equates to TPD benefits of $43.40 per week ($783.57 
divided by 2 = $391.78.  $456.89 - $391.79 = $65.11 x 2 divided by 3 equals $43.40) for 
the December 19, 2009 to January 1, 2010 time period and TPD benefits of $142.50 
($486.28 divided by 2 = $243.14.  $456.89 - $243.14 = $213.75 x 2 divided by 3 = 
$142.50) per week for the January 2, 2010 to January 15, 2010 time period. 

53. The ALJ determines that claimant failed to prove additional entitlement to 
temporary disability benefits as claimant was off of work for his unrelated stroke.  The 
ALJ notes that Ms. Porter issued an opinion that claimant was off of work because of a 
combination of claimant’s dizziness and his shoulder pain as of January 6, 2012.  The 
ALJ finds claimant’s argument that he is entitled to TTD benefits beginning January 28, 
2011 when he was released by Swedish Medical Center until relieved by statute 
unpersuasive.   

54. The ALJ notes that claimant has the burden of proof to demonstrate the 
right to TTD benefits in the first instance.  Claimant had returned to work for employer 
and was working concurrently for another employer leading up to his unrelated stroke.  
The ALJ finds insufficient evidence to show that it is more likely than not that claimant 
“left work as a result of his disability” caused by his industrial injury, and therefore 
determines that claimant has not met his burden of proof to show he is entitled to TTD 
benefits effective January 28, 2011. 

55. Claimant eventually underwent surgery by Dr. Schneider on January 12, 
2012, but the record does not contain credible evidence of claimant’s work restrictions 
following the surgery as related to his industrial injury.  As such, claimant has failed to 
prove by a preponderance of the evidence that he is entitled to temporary total disability 
benefits after January 12, 2012. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 



unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. Section 8-42-107(8)(b)(III) and (c), C.R.S. provides that the DIME 
physician’s finding of MMI and permanent medical impairment is binding unless 
overcome by clear and convincing evidence.  Clear and convincing evidence is highly 
probable and free from substantial doubt, and the party challenging the DIME 
physician’s finding must produce evidence showing it is highly probably the DIME 
physician is incorrect.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all of the evidence, the trier-of-fact finds it to be highly probable and free 
from substantial doubt.  Metro Moving & Storage, supra.  A mere difference of opinion 
between physicians fails to constitute error.  See Gonzales v. Browning Ferris Industries 
of Colorado, W.C. No. 4-350-356 (March 22, 2000). 

4. The ALJ may consider a variety of factors in determining whether a DIME 
physician erred in his opinions including whether the DIME appropriately utilized the 
Medical Treatment Guidelines and the AMA Guides in his opinions. 

5. As found, respondents have failed to overcome the DIME physician’s 
opinion that the claimant was not at MMI for his December 18, 2009 industrial injury.  As 
found, the ALJ credits the opinions from Dr. Sisk and Dr. Phillips with regard to the 
causal connection of claimant’s April 7, 2010 surgery and finds that the December 18, 
2009 caused, aggravated or accelerated claimant’s need for surgery.  As found, the 
surgery performed by Dr. Sisk was designed to address claimant’s complaints of pain, 
and not the functionality of his shoulder.  As found, claimant’s complaints of pain were 
associated with the December 18, 2009 industrial injury.  The ALJ credits the opinions 
from Dr. Lindberg over the contrary opinions expressed by Dr. Olsen in his reports and 
testimony and finds that respondents have failed to prove that it is highly probable and 
free from substantial doubt that Dr. Lindberg’s opinions regarding claimant’s MMI status 
were incorrect. 

6. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).   “Authorization” refers to the physician’s legal authority to treat, and 
is distinct from whether treatment is “reasonable and necessary” within the meaning of 
Section 8-42-101(1)(a), C.R.S. 2008.  Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-
437 (January 3, 2008).  The existence of a preexisting medical condition does not 
preclude the employee from suffering a compensable injury where the industrial 
aggravation is the proximate cause of the disability or need for treatment.  See H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 



Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is 
compensable if it “aggravates accelerates or combines with “a preexisting disease or 
infirmity to produce disability or need for treatment.  See H & H Warehouse v. Vicory, 
supra. 

7. As found, claimant has proven by a preponderance of the evidence that 
the surgery performed by Dr. Sisk on April 7, 2010 was reasonable and necessary 
medical treatment designed to cure and relieve the claimant from the effects of his 
December 18, 2009 industrial injury.  As found, claimant has proven by a 
preponderance of the evidence that the surgery performed by Dr. Schneider on January 
12, 2012 was reasonable and necessary to cure and relieve the claimant from the 
effects of the industrial injury. 

8. As found, claimant has failed to prove by a preponderance of the evidence 
that the massage therapy provided by Ms. Porter was reasonable and necessary 
medical treatment related to claimant’s December 18, 2009 industrial injury. 

9. The ALJ must determine an employee’s AWW by calculating the money 
rate at which services are paid the employee under the contract of hire in force at the 
time of the injury, which must include any advantage or fringe benefit provided to the 
Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity Custom Builders v. 
Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(3), 
C.R.S. provides the ALJ with discretion to compute a fair AWW where the foregoing 
methods of computing an AWW set forth in the Act, by reason of the nature of the 
employment or the fact that the injured employee has not worked a sufficient length of 
time to enable earnings to be fairly computed or for any other reason, based on the 
facts presented in the case, the ALJ determines some other method of computation 
should be used. 

10. As found, based on the 10 week time period from October 10, 2009 
through December 18, 2009, claimant earned $4,568.92.  As found, the ALJ determines 
that this time frame is the most appropriate calculation of claimant’s earnings at the time 
of his injury and determines that claimant’s appropriate AWW is $456.89.  As found, 
claimant has failed to prove by a preponderance of the evidence that the ALJ should 
use his discretion to increase his AWW as of July 10, 2010 when claimant obtained a 
second job and was earning more money than he was at the time of his injury. 

11. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 



requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

12. As found, claimant has failed to demonstrate by a preponderance of the 
evidence that the industrial injury caused claimant a disability effective January 28, 
2011, that claimant left work as a result of the disability and that the disability resulted in 
an actual wage loss effective January 28, 2011.  Because claimant has failed to meet 
this burden of proof, claimant’s claim for TTD benefits is denied and dismissed. 

13. Section 8-42-103(1), C.R.S., requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and the 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To prove entitlement to temporary partial disability (TPD) 
benefits, claimant must prove that the industrial injury contributed to some degree to a 
temporary wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

14. As found, claimant has proven by a preponderance of the evidence that 
he is entitled to TPD benefits in the amount of $43.40 per week for the period of 
December 19, 2009 through January 1, 2010 and $142.50 per week for the period of 
January 2, 2010 through January 10, 2010.   

ORDER 

 It is therefore ordered that: 

1. Respondents have failed to overcome the DIME physician’s opinion by 
clear and convincing evidence regarding the issue of MMI.  Claimant is not at MMI. 

2. Respondents shall pay for the surgical procedure performed on claimant’s 
right shoulder by Dr. Sisk on April 7, 2010 as reasonable and necessary medical 
treatment related to claimant’s December 18, 2009 injury. 

3. Respondents shall pay for the reverse shoulder arthroplasty performed by 
Dr. Schneider on January 12, 2012 as reasonable and necessary medical treatment 
related to claimant’s December 18, 2009 industrial injury. 

4. Claimant’s AWW is determined to be $456.89. 

5. Claimant’s request to increase his AWW effective July 10, 2010 is denied 
and dismissed. 

6. Respondents shall pay claimant TPD benefits for the period of December 
19, 2009 through January 10, 2010. 



7. Respondents shall pay claimant TTD benefits for the period of January 11, 
2010 through January 31, 2010 based on an AWW of $456.89. 

8. Claimant’s claim for TTD benefits effective January 28, 2011 is denied and 
dismissed. 

9. Claimant’s claim for payment of massage therapy provided by Ms. Porter 
is denied and dismissed. 

10. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 31, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-921-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
her bilateral carpal tunnel syndrome is the result of a compensable occupational 
disease? 

FINDINGS OF FACT 

 
Claimant is 53 years old and has been employed with Employer since 2009.  

Claimant works full time, 40 hours per week for Employer.   Claimant initially reported 



an injury to Employer on May 26, 2011, a few days before her school year ended, 
complaining of problems with her right thumb, particularly with using a cookie scoop.  
Claimant is employed as the kitchen manager at __.  As a result of Claimant’s 
employment with Employer, Claimant has been diagnosed with stenosing flexor 
tenosynovitis of the right thumb.  This condition has been accepted by Respondents as 
a compensable work related condition and treatment has been recommended and 
authorized by respondents.  The issue in this case is whether Claimant’s bilateral carpal 
tunnel syndrome that was diagnosed by her treating physicians is a compensable 
occupational disease. 

 
Claimant was referred by Employer to Dr. Tentori for medical treatment.  

Claimant was initially examined by Dr. Tentori on June 13, 2011.  Dr. Tentori’s 
examination focused on Claimant’s right thumb symptoms.  Claimant reported to Dr. 
Tentori that her work activities included repetitive forceful gripping and grasping of an 
ice cream scoop as it related to her job.  Claimant reported she would use the ice cream 
scoop repetitively to make 200-400 cookies at one time.  Dr. Tentori diagnosed 
Claimant with probable stenosing flexor tenosynovitis of the right thumb and referred 
Claimant to Dr. Knackendoffel for orthopedic consultation.   

 
Claimant was initially examined by Dr. Knackendoffel on June 16, 2011.  

Claimant reported that her primary complaint was pain in her right thumb joint that 
developed gradually over the past month while performing her duties as a kitchen 
manager for Employer, using scoopers, carrying bowls, writing and using the computer.  
Claimant also reported to Dr. Knackendoffel that over the past month she had 
developed numbness in both hands that primarily occurred at work, but also at night.  
Claimant reported she performed repetitive mixing, lifting, pushing, pulling, writing and 
cooking.  Dr. Knackendoffel performed a physical examination and, in addition to the 
right trigger thumb diagnosis, also diagnosed Claimant with bilateral carpal tunnel 
syndrome.  Dr. Knackendoffel noted that Claimant would likely be a candidate for right 
carpal tunnel release in addition to the trigger thumb release and, eventually, left carpal 
tunnel release.  Dr. Knackendoffel opined that the bilateral carpal tunnel syndrome and 
right trigger thumb were work related. 

 
  Claimant was referred to Dr. Dean, a neurologist.  Dr. Dean examined Claimant 

on July 5, 2011.  Claimant reported to Dr. Dean that she had trouble with the thumb for 
several months, including locking up on occasion.  Dr. Dean also noted that starting in 
early May she began to have problems with her hands and arms going numb at night.  
Claimant also reported her hands going numb during the day as well.  Claimant’s 
symptoms involved both hands and all of the fingertips and occurred when driving, at 
rest and at work.  Dr. Dean performed nerve conduction studies and diagnosed 
Claimant with bilateral carpal tunnel syndrome that was described as relatively mild on 
the right and fairly severe on the left.  Dr. Dean opined Claimant’s bilateral carpal tunnel 
syndrome was related to her work with Employer. 

 
Dr. Olsen issued a physician’s advisor report on behalf of respondents on July 5, 

2011.  The report from Dr. Olsen reflected Claimant’s history of symptoms for 2-3 



months and using an ice cream scoop to prepare 200-400 cookies.  Dr. Olsen noted 
that Claimant’s request for bilateral carpal tunnel syndrome was not medically 
reasonable and necessary.  Dr. Olsen opined that Claimant’s description of injury did 
not meet the criteria for hand tools under the Medical Treatment Guidelines for 
cumulative trauma disorders.  The ALJ notes that Dr. Olsen’s opinion was expressed 
only after reviewing medical records and did not involve a discussion with Claimant 
regarding her work activities. 

Claimant returned to Dr. Tentori on July 7, 2011.  Claimant reported to Dr. 
Tentori that she experienced an onset of right wrist symptoms the previous year at 
Christmas time associated with her work activities.  Claimant reported she had been 
using nocturnal braces with benefit and had been working one day per week, 
performing baking related duties.  Physical examination revealed a positive Tinel sign 
and Phanel testing bilaterally.  Dr. Tentori diagnosed Claimant with bilateral carpal 
tunnel syndrome and recommended Claimant continue to use the nocturnal braces and 
released Claimant to regular duties. 

Claimant returned to Dr. Knackendoffel on July 27, 2011.  Dr. Knackendoffel 
again diagnosed bilateral carpal tunnel syndrome.  Dr. Knackendoffel noted that 
Claimant’s claim had been denied by respondents and Claimant was fearful of incurring 
additional costs, so she requested treatment be delayed until this had been clarified. 

Claimant returned to Dr. Tentori on August 8, 2011.  Dr. Tentori noted that 
Claimant had bilateral carpal tunnel syndrome and that the orthopedist opined the 
condition was work related while an advisor physician for insurer had opined that the 
bilateral carpal tunnel release was not medically necessary and did not meet the criteria 
for a work-related carpal tunnel syndrome.  Dr. Tentori requested Claimant provide 
more information regarding the repetitive nature of her work activities and noted he 
would forward that document to insurer with the hope/intention of having Dr. Olsen, the 
advisory physician, re-review the claim.  Claimant provided to Dr. Tentori hand written 
report of her work activities on or about August 11, 2011.  Claimant testified at hearing 
that she returned to work for Employer for the school year on or about August 3, 2011. 

Claimant returned to Dr. Tentori on August 29, 2011 and reported ongoing 
bilateral upper extremity symptoms.  Claimant reported that in additional to the 
numbness in her upper extremity symptoms, her arms would ache especially with 
prolonged driving.  Dr. Tentori noted that he would follow up with insurer regarding 
additional information provided by Claimant to be submitted to Dr. Olsen.  Dr. Tentori 
diagnosed Claimant with bilateral carpal tunnel syndrome, mild on the right, severe on 
the left, and noted that the cause of the bilateral carpal tunnel syndrome was being 
determined. 

Dr. Olsen issued a second report date September 15, 2011 after reviewing the 
electrodiagnostic testing performed by Dr. Dean and Claimant’s job descriptions.  Dr. 
Olsen noted that the EMG/nerve conduction study demonstrated a normal study for 
Claimant’s right upper extremity and opined that there was no evidence of carpal tunnel 
syndrome.  Dr. Olsen also noted that Claimant’s job description did not document 



repetitive activities greater than four hours per day.  Dr. Olsen opined that the diagnosis 
of carpal tunnel syndrome was not supported by the electrodiagnostic examination for 
the right wrist.  Dr. Olsen further opined that the diagnosis of carpal tunnel syndrome 
was not supported by the job description provided by Claimant.  The ALJ notes Dr. 
Olsen reviewed a job description from Claimant but apparently did not perform a work 
site analysis or perform an interview of Claimant.  The ALJ does not find the opinions 
expressed by Dr. Olsen to be credible in this case. 

Claimant was referred for an independent medical examination (“IME”) with Dr. 
Bernton on October 13, 2011.  Dr. Bernton reviewed Claimant’s medical records, 
obtained a history from Claimant and performed a physical examination.  Dr. Bernton 
noted that Claimant presented with a clinical examination consistent with bilateral carpal 
tunnel syndrome with a positive electromyelogram (“EMG”) on the left.  Dr. Bernton 
noted Claimant had a right trigger thumb that he opined was related to Claimant’s work 
based on her description of primary repetitive use of the muffin scoop.   Dr. Bernton 
opined that based on Claimant’s description of her tasks throughout the day, Claimant 
did not meet the primary or secondary risk factor definition for a finding that her carpal 
tunnel syndrome was related to her repetitive work activities. 

Claimant testified at hearing that her work activities included checking students in 
for each meal and notes that she is at the computer each day for up to 2 ½ hours.  
Claimant testified she does not believe her work station is ergonomically correct.  
Claimant testified that she will cook between ½ hour and 2 hours each day and that she 
is a “hands on” manager.  Claimant testified that she opens a heavy lever-style handled 
freezer door throughout her day and she going in and out of the freezer more than 50 
times per day.  Claimant testified she uses a manual industrial sized can opener to open 
cans that requires Claimant to slam the piercing blade with force and rotate the blade.  
Claimant testified that this action is strenuous on her wrist and can require her to open 
up to fourteen cans per day.  Claimant testified that operating the can opener is 
strenuous on her wrists.  Claimant testified that she carries bowls that can contain 
twenty pounds of dough and carrying the bowls is strenuous on her wrists.  Claimant 
testified she uses a thumb operated scooper for baking goods including up to 200 
cookies at a time.  Claimant testified that the scooper requires rotating her wrist.  
Claimant testified she hand bakes bread products, including hot rolls and sandwich 
bread.  Claimant testified she had to carry industrial pans that can weigh 22-25 pounds.  
Claimant also testified she uses hand mixes every day that requires her to rotate her 
wrists.  Claimant testified she makes tuna sandwiches and chocolate cake that is hand 
made from scratch.  Claimant may also make turkey and cheese wraps that are 
handmade.  Claimant testified that she uses her wrists to hand mix frosting and chop 
with a chef knife.  Claimant also testified that her job duties include carrying cases of 
food to stock the pantry when deliveries are made.  Claimant testified that her job is 
pretty fast paced and she works from 6:00 a.m. until 2:00 p.m.  Claimant further testified 
that her wrists feel better when she is off of work.  The ALJ finds Claimant’s testimony 
about her work activities credible and persuasive. 



Claimant’s activities outside of work have included karate, farm work including 
cleaning sheep stalls, and making milk and soap from goat’s milk that Claimant and her 
husband sell at a local farmers’ market. 

Claimant presented the testimony of Ms. *K, a co-worker, who also testified that 
Claimant’s job duties required the constant use of her hands during the day.  Ms. *K 
testified that the job was “a hustle” and involved constantly using her hands.  Ms. *K 
testified that the can opener used at work was a heavy duty can opener that is used 
upwards of 6 to 16 times per day by the various employees.   Ms. *K testified Claimant 
helps out in areas where she is needed.  Ms. *K noted that she and the other employee 
would rotate between the activities of a cook and a baker and Claimant is the manager, 
who takes care of the paper work and assists with either the cook or the baker if they 
need her or are running short on time.  Ms. *K also testified that Claimant will fill in for 
either the cook or the baker if they call in sick or are on vacation.  The ALJ finds the 
testimony of Ms. *K to be credible and persuasive. 

Dr. Knackendoffel testified by deposition in this matter.  Dr. Knackendoffel noted 
he was not Level II accredited and opined that based on his discussions with Claimant 
and her diagnosis, that Claimant’s bilateral carpal tunnel syndrome was related to her 
repetitive activities at work.  The ALJ notes that while Dr. Knackendoffel is not Level II 
accredited he is the authorized treating physician designated through the chain of 
referrals to treat Claimant for her work related injury.  The ALJ finds the opinions 
expressed by Dr. Knackendoffel in his deposition to be credible and persuasive. 

Dr. Bernton testified at hearing in this matter.  Dr. Bernton’s testimony was 
consistent with his report.  Dr. Bernton testified that Claimant’s use of her hands was 
not necessarily the question with regard to his causation analysis because everyone 
uses their hands.  Instead, the question was if Claimant had repetitive use of her hand 
involving force, repetition or vibration.  Dr. Bernton opined Claimant did not meet the 
criteria for causal connection of her carpal tunnel syndrome established by the Colorado 
Workers’ Compensation Medical Treatment Guidelines and opined that Claimant’s 
carpal tunnel syndrome was not aggravated or accelerated by her work activities.  Dr. 
Bernton noted that both Dr. Dean and Dr. Knackendoffel had opined that Claimant’s 
bilateral carpal tunnel syndrome was related to her work, but determined that neither Dr. 
Dean nor Dr. Knackendoffel had performed a causation analysis pursuant to the 
Medical Treatment Guidelines. 

On cross-examination, Dr. Bernton testified that he did not perform a job site 
analysis and was not aware of whether Claimant’s job site was ergonomically correct.  
Nonetheless, Dr. Bernton opined that Claimant’s work activities did not require claimant 
to engage in a sufficient combination of force and awkward posture to cause her 
bilateral carpal tunnel syndrome. 

The ALJ credits the testimony of the Claimant, Ms. *K and the opinions of Dr. 
Knackendoffel and Dr. Dean and finds that Claimant has proven that it is more likely 
true than not that her work activities are sufficiently repetitive in nature to cause 
Claimant’s bilateral carpal tunnel syndrome under the circumstances of this case.  The 



ALJ notes that Claimant provided a consistent accident history to her treating physicians 
of her symptoms developing at work, as well as at night.  The ALJ finds Claimant’s 
testimony regarding the nature and extent of her work activities performed for Employer 
to be credible and persuasive. 

The ALJ finds that Claimant has proven by a preponderance of the evidence that 
her carpal tunnel syndrome is a compensable occupational disease arising out of and in 
the course of her employment with Employer. 

 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S., supra.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the Employer.  Section 8-43-201, C.R.S., supra.  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

Claimant must show that the injury was sustained in the course and scope of his 
employment and that the injury arose out of her employment.  A compensable industrial 
accident is one that results in an injury requiring medical treatment or causing disability.  
The existence of a preexisting medical condition does not preclude the employee from 
suffering a compensable injury where the industrial aggravation is the proximate cause 
of the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A 
work-related injury is compensable if it “aggravates, accelerates or combines with” a 
preexisting disease or infirmity to produce disability or need for treatment.  See H & H 
Warehouse v. Vicory, supra.   Whether there is a sufficient “nexus” or relationship 
between the Claimant’s employment and his injury is one of fact for resolution by the 
ALJ based on the totality of the circumstances.  In re Question Submitted by the United 



States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The question of whether a claimant 
has proven that a particular disease, or aggravation of a particular disease, was caused 
by a work-related hazard is one of fact for determination by the ALJ.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999). 

The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  “Occupational disease” is defined by 
Section 8-40-201(14), C.R.S. as: 

 [A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a natural 
incident of the work and as a result of the exposure occasioned by the nature of the 
employment, and which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would have been equally 
exposed outside of the employment. 

5. This section imposes additional proof requirements beyond that required 
for an accidental injury by adding the “peculiar risk” test; that test requires that the 
hazards associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  
The existence of a preexisting condition does not defeat a claim for an occupational 
disease.  Id.  A claimant is entitled to recovery only if the hazards of employment cause, 
intensify, or, to a reasonable degree, aggravate the disability for which compensation is 
sought.  Id.  Where there is no evidence that occupational exposure to a hazard is a 
necessary precondition to development of the disease, the claimant suffers from an 
occupational disease only to the extent that the occupational exposure contributed to 
the disability.  Id.  Once claimant makes such a showing, the burden shifts to 
respondents to establish both the existence of a non-industrial cause and the extent of 
its contribution to the occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992). 

6. As found, based on the credible testimony of Claimant and Dr. 
Knackendoffel, the ALJ finds that Claimant has proven by a preponderance of the 
evidence that her repetitive job duties with Employer resulted in her development of 
carpal tunnel syndrome.  As found,  

ORDER 

 It is therefore ordered that: 

Respondents shall pay for reasonable medical treatment necessary to cure and 
relieve Claimant from the effects of her carpal tunnel syndrome provided by authorized 
treating physicians pursuant to the Colorado Medical Fee Schedule. 

All matters not determined herein are reserved for future determination. 



If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 9, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-874-769-01 

ISSUES 

Whether Claimant has proven by a preponderance of the evidence that she 
suffered a compensable injury arising out of and in the course and scope of her 
employment with Employer on September 17, 2011.  

 
If Claimant has proven she suffered a compensable injury, whether Claimant has 

proven by a preponderance of the evidence that the medical treatment she received 
was reasonable and necessary to cure and relieve Claimant from the effects of the 
industrial injury. 

 
If Claimant has proven she suffered a compensable injury, whether Claimant has 

proven by a preponderance of the evidence that the medical treatment she received has 
been from an authorized provider. 

 
If Claimant has proven she suffered a compensable injury, whether Claimant has 

established an average weekly wage (“AWW”).  
 
If Claimant has proven she suffered a compensable injury, whether she has 

proven by a preponderance of the evidence that she is entitled to temporary total 
disability (“TTD”) benefits commencing December 12, 2011 through March 6, 2012.  

 
If Claimant has proven she suffered a compensable injury, whether Claimant has 

proven by a preponderance of the evidence that she is entitled to temporary partial 



disability (“TPD”) benefits from September 18, 2011 through December 12, 2011 or 
March 6, 2012. 

 
Prior to the hearing, the parties stipulated that Claimant began receiving 

unemployment insurance benefits on March 1, 2012 at a rate of $330.00 per week. The 
parties further stipulated that if benefits were awarded to Claimant then Respondents 
would be entitled to offset benefits pursuant to §8-42-103(1)(f), C.R.S. 

FINDINGS OF FACT 

Claimant began working for Employer on May 1, 2010 as a housekeeper.  In 
approximately March 2011 Claimant accepted the position of head housekeeper with 
Employer.  Claimant was employed in this position on September 17, 2011.  

 
Claimant testified that on September 17, 2011 she stepped on to a stool in order 

to close a window screen when she lost her footing and fell approximately 4 feet onto an 
iron urn that is used to hold firewood. She further testified that she struck her back and 
left side and experienced immediate pain in the upper left side of her body and her 
back.  Claimant testified that she immediately reported the incident to Employer by 
asking a “head wrangler” to help place the urn upright. Claimant also reported the injury 
to Mr. *M, the general manager. Mr. *M testified that Claimant reported the incident to 
him on or about September 17, 2011 but testified Claimant reported the incident to 
complain that no co-workers had helped her after the fall rather than to report an injury.  
The ALJ finds based on Claimant’s testimony and the testimony of Mr. *M that when 
Claimant spoke to Mr. *M on September 17, 2011 she thought she had sustained a 
minor injury which would go away without the need for medical treatment and did not 
ask for a referral for medical treatment. No list of authorized providers was given to 
Claimant at this time.  The ALJ finds based on Claimant’s testimony and the testimony 
of Mr. *M that Employer was not aware of an injury as of September 17, 2011 that might 
result in the need for medical treatment. 

 
Claimant first sought and received medical treatment on October 2, 2011 when 

she went to the Emergency Room (“ER”) at Yampa Valley Medical Center.  Claimant 
reported a history of chest pain for one week that was exacerbated with movement and 
twisting.  Claimant reported to the ER physician that she took a fall about one month 
previously and she was uncertain whether her left side was involved, but it was a heavy 
fall with subsequent right knee pain and swelling that resolved. Claimant underwent a 
computed tomography (“CT”) pulmonary angiogram with contrast that showed on the 
lower most image, the lower lateral margin of the left diagphragmatic crux appeared to 
be mildly thickened. The radiologist noted that if Claimant had posterior flank symptoms, 
CT imaging of the abdomen may be appropriate.  Claimant was diagnosed with chest 
pain, likely musculoskeletal in origin of an uncertain etiology.  Claimant was instructed 
to follow up with Dr. Harrington of the Yampa Valley Medical Group in one week.  

 
Claimant was evaluated by Dr. Peterson, with the Yampa Valley Medical Group, 

on October 3, 2011.  Dr. Peterson reviewed the ER report with the Claimant and noted 
that Claimant’s chest pain had been increasing for approximately two hours, although 



she had been experiencing pain off and on for more than a week. Dr. Peterson noted 
that Claimant felt fine at the time of the examination.  Dr. Peterson diagnosed Claimant 
with chest pain and prescribed Norco and Amoxicillin.  Dr. Peterson made no referrals 
to any other physicians or health care providers, but asked Claimant to call him if there 
was any worsening of her condition or if she failed to improve as planned.  

 
Claimant told Mr. *M about her ER visit on or about October 3, 2011.  This was 

the first time he was aware of any difficulty Claimant was having, but he was unable to 
remember the specifics of that October 3, 2011 conversation.  

 
Claimant was next evaluated on November 7, 2011 by Dr. Borgerding, also with 

the Yampa Valley Medical Group.  According to Dr. Borgerding’s records, Claimant’s 
physical complaint on November 7, 2011 was no longer chest pain but was a complaint 
of acute back pain.  Claimant reported to Dr. Borgerding that she had a fall in 
September when she was on a step stool trying to close some blinds and fell on a metal 
urn.  Claimant reported sustaining back and rib pain that worsened and she sought 
evaluation in the ER on October 2, 2011.  Claimant reported the symptoms were more 
chest discomfort exacerbated by deep inspiration. She reported that on the day before 
Halloween, her pain had essentially resolved. However, the pain returned the following 
day. Claimant complained of left low back pain with radiation into the left leg. Claimant 
reported a history of sciatica and noted that her pain “feels similar”.  Dr. Borgerding 
diagnosed Claimant with lumbar back pain status post fall and referred Claimant for 
lumbar spine x-rays that demonstrated some L2-3 and L4-5 degenerative disk disease, 
lower thoracic and upper lumbar degenerative spondylosis and possible left kidney 
stone.  

 
Claimant testified that she heard about a physical therapy (“PT”) group named 

Johnson & Johnson from a friend.  Claimant began treating, on her own, with Johnson & 
Johnson on November 28, 2011. Claimant reported a history to Johnson & Johnson of 
falling backward onto an urn six weeks ago resulting in her hitting her mid to low back. 
The PT records from November 28, 2011 note that Claimant was very point tender and 
hypersensitive to touch. When Claimant returned to Johnson & Johnson on November 
30, 2011, she was still having intense pain. By December 2, 2011 Claimant was still 
complaining of severe pain. Based on Claimant’s complaints of severe pain, the 
physical therapist at Johnson & Johnson referred Claimant back to Dr. Peterson.  

 
Claimant returned to Dr. Peterson on December 2, 2011 with complaints of 

ongoing pain in her left lateral flank area.  Dr. Peterson noted Claimant’s pain was not 
lumbar low back pain, but was clearly left flank and rib cage pain.  Dr. Peterson noted 
that Claimant had not reported a fall in September when he evaluated her on October 3, 
2011.  Dr. Peterson also noted that Claimant had not previously mentioned left flank 
pain, although Claimant reported she was hurting there in October. He released her to 
return to PT. On December 8, 2011 Claimant returned to Johnson & Johnson for 
additional PT. She reported that she felt much better and had some relief over the 
weekend following her treatment on Friday.  Claimant also reported to Johnson & 
Johnson that Dr. Peterson was of little help as he only reviewed reports from the 



previous ER treatment. The therapist called Dr. Harner and Claimant’s case was 
discussed for referral. Dr. Harner agreed to examine Claimant for further diagnostic 
work up. Claimant testified that Dr. Harner cancelled the appointment and she went 
back to the physical therapist who referred her to Dr. Mordi with the Steamboat Medical 
Group.  

  
On December 12, 2011 Claimant reported to Dr. Mordi a history of stepping on a 

window sill when she fell backward into an urn. She further reported progressively 
worsening left sided back/flank pain with swelling. Dr. Mordi was concerned about a 
possible hematoma. She noted that Claimant’s injury was consistent with a history 
and/or work related mechanism of injury/illness. She diagnosed Claimant with a left 
flank pain/swelling that was suspicious for hematoma. She was referred for a CT scan.  

 
The CT scan was performed on December 13, 2011. Claimant returned to Dr. 

Mordi after completing the CT scan. Dr. Mordi noted Claimant’s CT scan revealed a 
large left flank hematoma. The radiology report noted that the entire region of this 
hematoma was not included on the previous study; however, the superior-most region, 
near the inferior tip of the spleen, was included and has worsened in the interim. The 
radiologist noted in the report that the hematoma appears to have developed since the 
previous exam, but noted that direct comparison is significantly limited.  

 
After reviewing the CT scan Dr. Mordi referred Claimant to Dr. Belshaw for 

surgical consultation. Dr. Belshaw recommended and performed an incision and 
drainage of the hematoma on December 28, 2011. Dr. Belshaw noted on February 14, 
2012 that Claimant’s wound was nearly completely healed. In the February 14, 2012 
report Dr. Belshaw noted that he treated Claimant for an infected retroperitoneal 
hematoma. Dr. Belshaw’s report indicates that when Claimant was seen in the ER on 
October 2, 2011, she had a CT scan that showed only what appeared to be a 
hematoma in the left flank and retroperitoneum. Dr. Belshaw noted Claimant’s infection 
was consistent with a hematoma that had become infected and was in no way related to 
her previous diagnosis of breast cancer.  

 
Dr. Henke reviewed medical records at respondents’ request on December 28, 

2011. He noted that Claimant’s medical records are not consistent in describing any 
areas of the body which were injured as a result of the fall. He noted that the original 
medical treatment at the ER indicated a chest injury which was thoroughly investigated 
with no findings of any interthoracic or chest injuries at that time. He concluded that 
“There is no indication at this time that her reported fall caused any left thoracic or left 
flank injuries that were identified clinically.”  He further opined that there was no 
explanation to determine whether the recently diagnosed hematoma was related to any 
injury.  

 
Claimant testified that she was never given a list of designated providers, it was 

her choice to first seek treatment at the Yampa Valley Medical Center Emergency 
Room and then to follow up with treatment at Yampa Valley Medical Associates with 



Drs. Peterson and Borgerding. It was also her choice to seek treatment at Johnson & 
Johnson Physical Therapy and then with Dr. Mordi. 

  
Claimant testified that at the time of the incident she was being paid a monthly 

salary of $2,200.00. Mr. *M confirmed the monthly salary agreement. Additionally, 
Claimant was living at the ranch and was eating her meals at the ranch. Mr. *M testified 
that the monthly value of the lodging was approximately $750.00 and He testified that 
on average if he were to value claimant’s meals he thought it was fair to estimate 
$15.00 per lunch, $10.00 per meal 4 days a week and $25.00 per dinner 3 days a week. 

 
Claimant’s friend, *F, testified at the hearing. She testified that she was asked by 

Claimant to accompany her to physical therapy and some doctors’ appointments 
because of the amount of pain she was in. Beginning the end of November or first part 
of December 2011 Ms. *F also began performing tasks such as grocery shopping and 
assisting Claimant with her laundry. She was not performing these tasks for claimant 
between the date of injury and the end of November 2011.  

 
The ALJ credits the testimony of Mr. *M that Claimant did report an incident to 

him on September 17, 2011 but that the reporting was more a product of Claimant being 
upset that her co-workers had not helped her when she fell then it was the reporting of 
an injury.  

 
The ALJ further notes that Claimant did not seek medical treatment for at least 

two weeks and when she did seek medical treatment on October 2, 2011 her primary 
complaint was of chest pain and when she was examined the following day by Dr. 
Peterson she reported that she was doing much better. The ALJ also notes that 
Claimant’s follow up medical treatment occurred a month later and involved reported 
pain in her low back and left flank, for the first time.  The ALJ credits the medical reports 
from the ER physician, Dr. Peterson and Dr. Borgerding that claimant’s initial complaints 
were of chest pain and subsequently low back pain over Claimant’s testimony that her 
primary complaints on September 17, 2011 were to the upper left side of her body and 
her back. 

 
The ALJ takes note of and specifically credits the statements and opinions of Dr. 

Henke in detailing the changing physical complaints to the differing medical providers 
and in concluding that the medical records are not consistent in describing any areas 
that were clinically identified as related to this incident.  The ALJ also takes specific 
notice of and credits the findings of the radiologist (Dr. Thompson) interpreting the 
December 13, 2011 CT scan which she specifically compared to the October 2, 2011 
CT scan and found a large left flank hematoma which appears to have developed since 
the October 2, 2011 CT scan.   

 
Based upon the credible opinions of Dr. Henke and Dr. Thompson (the 

radiologist) the ALJ finds that the hematoma developed sometime after October 2, 
2011. Accordingly, the ALJ further finds that the left sided hematoma is not related to 
the alleged traumatic fall claimed by Claimant on September 17, 2011.  The ALJ notes 



that the medical records in this case do not support the finding that claimant’s medical 
treatment was related to an injury that resulted from any alleged fall on September 17, 
2011. 

 
The ALJ credits Dr. Henke’s medical opinion as persuasive in finding no 

persuasive medical evidence to support claimant’s claim that she sustained an injury on 
September 17, 2011.  The facts Dr. Henke relied upon in forming his medical opinion 
were amply supported by the medical evidence including the reports of Dr. Peterson, 
Dr. Borgerding and the CT scan report dated December 13, 2011. 

 
The ALJ finds that Claimant failed to show that it is more probable than not that 

she sustained an injury arising out of and in the course and scope of her employment 
on September 17, 2011.   

 
CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 



disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

As found, Claimant has failed to prove by a preponderance of the evidence that 
she suffered a compensable industrial injury on September 17, 2011 arising out of and 
in the course of her employment with employer.  The ALJ credits the testimony of Mr. 
*M and the opinions set forth by Dr. Henke along with the medical records entered into 
evidence in coming to this conclusion. 

Based on the finding that the Claimant failed to prove a compensable injury, the 
ALJ need not consider the additional issues in this case. 

ORDER 

 It is therefore ordered that: 

Claimant’s claim for benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 4, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-782-323-02 

ISSUES 

Whether Claimant has proven by a preponderance of the evidence that her claim 
should be reopened based on a change of condition, error or mistake? 



If Claimant’s claim is reopened, whether Claimant has proven by a 
preponderance of the evidence that medical treatment is reasonable and necessary to 
cure and relieve the Claimant from the effects of the industrial injury? 

If Claimant’s claim is reopened, whether Claimant has proven by a 
preponderance of the evidence that her average weekly wage (“AWW”) should be 
increased? 

The parties agreed that if the claim is reopened and medical benefits are 
awarded, any and all medical benefits shall be paid pursuant to the Colorado Medical 
Fee Schedule. 

FINDINGS OF FACT 

Claimant was employed as a driving instructor for Employer.  Claimant was hired 
as a probationary instructor in December 2008.  Claimant suffered an admitted injury to 
her low back while shoveling snow for employer on December 16, 2008.1

Claimant returned to Steamboat Springs Medical Group on December 22, 2008 
where she was examined by Dr. Wilson.  Dr. Wilson noted Claimant was feeling much 
better, but still reported significant pain in her lower back.  Dr. Wilson recommended 
physical therapy and instructed her to follow up in one week.  Claimant returned to Dr. 
Wilson on December 30, 2008 and reported doing well after starting physical therapy, 
but after lifting cones at work, her pain got a lot worse.  Dr. Wilson provided claimant 
with work restrictions including no lifting over 10 pounds and no squatting, bending, 
climbing or crawling.  Dr. Wilson noted that she would refer Claimant to Dr. Rende if her 
pain was not improving quickly and instructed Claimant to follow up in 2-3 weeks. 

  At the time of 
Claimant’s injury, Claimant had been working for Employer for less than two weeks and, 
according to the wage records, before Claimant had received her first paycheck. After 
Claimant’s injury, Claimant was referred to Steamboat Springs Medical Group where 
she sought treatment on December 18, 2008 with Dr. Theilen.  Claimant reported to Dr. 
Theilen a consistent accident history of injuring her low back while shoveling snow when 
she scooped up some snow and twisted around to the left side and experienced 
immediate sharp pain in her low back. Dr. Theilen noted claimant was in a great deal of 
distress with difficulty lying down, sitting up and doing other maneuvering.  Dr. Theilen 
provided Claimant with a prescription for Vicodin and Skelaxin and noted that given the 
mechanism of injury, there was a possibility of disc injury.  Dr. Thielen took claimant off 
of work and requested Claimant follow up on December 22, 2008. 

Claimant returned to Dr. Wilson on January 20, 2009 with reports that she was 
still “hurting off and on”.  Dr. Wilson noted that Claimant was now reporting some neck 
pain in addition to her back pain.  Based on Claimant’s continued complaints and the 

                                                 
1
 There was some confusion over whether Claimant’s injury occurred on December 16 or December 17, 

2008.  However, the parties agreed at hearing that the admitted date of injury was December 16, 2008 as 
this corresponded to the injury date contained on the admissions of liability that were filed in this case.  
The ALJ further finds that the question involving the actual injury date is not material to any issues to be 
decided in this case. 



fact that Claimant was not improving as quickly as Dr. Wilson anticipated, Dr. Wilson 
referred Claimant to Dr. Rende. 

Claimant was evaluated by Dr. Rende on January 23, 2009. Dr. Rende noted 
Claimant’s prior medical treatment with Dr. Theilen and Dr. Wilson and documented that 
Claimant’s complaints involved pain in her lower back that did not radiate into her 
buttocks or legs.  Claimant reported her pain did rotate up her left side into the base of 
her skull and was causing headaches.  Dr. Rende performed a physical examination 
and opined that claimant sustained a lumbar strain that had aggravated some 
preexisting degenerative changes in her back and recommended adding treatment 
involving the use of anti-inflammatories.  Dr. Rende further recommended that Claimant 
continue with her physical therapy program and provided Claimant with a twenty (20) 
pound lifting restriction. 

Claimant was examined by Dr. Williams on February 20, 2009 and reported she 
had improved markedly and was to the point where she was having only occasional 
twinges of low back pain during the day.  However, Claimant reported she twisted while 
getting out of a car and had sudden increase in her low back pain with radiation into her 
left buttock on February 18, 2009.  Dr. Williams continued Claimant’s physical therapy 
and prescribed medications.  When Claimant returned to Dr. Williams on March 6, 2009, 
she reported that she was moving to Arizona and then to a desk job in Florida and was 
improved with the physical therapy.  Dr. Williams noted Claimant was able to move 
smoothly and easily and could bend and touch her toes.  Dr. Williams noted Claimant 
had no tenderness to palpation.  Dr. Williams recommended Claimant continue the 
physical therapy for another 4-6 weeks and refilled her prior medications. 

Respondents filed a general admission of liability (“GAL”) for Claimant’s injury on 
January 23, 2009 admitting for medical benefits only.  The January 23, 2009 GAL failed 
to take a position on Claimant’s AWW.  Claimant’s work with employer ended on March 
6, 2009 when the driving school, that is only open in the winter, closed for the season.  
Respondents filed an amended GAL admitting for TTD benefits after Claimant’s 
employment with employer ended beginning March 7, 2009 on a GAL dated September 
11, 2009 based on an AWW calculation of $326.67. 

Claimant returned to Albuquerque after the driving school closed and began 
treating with Dr. Ross.  Dr. Ross noted that claimant had pain in the low back as well as 
the upper left-greater-than-right gluteal regions. Dr. Ross recommended Claimant 
undergo a magnetic resonance image (“MRI”) of her lumbar spine.  The MRI scan was 
performed on April 22, 2009 and showed evidence of mild disc degeneration and facet 
arthrosis at L4-L5 and L5-S1.  Dr. Ross referred claimant to Dr. Hansen following the 
MRI for a consultation on April 29, 2009.  Dr. Hansen noted signs and symptoms that he 
concluded were consistent with a left sacroiliitis with perhaps a component of facet joint 
syndrome. Dr. Hansen performed a fluoroscopically-guided left S1 joint injection. He 
reported a positive anesthetic effect.   

Claimant returned to Dr. Ross on May 11, 2009 and reported 75-80% 
improvement as a result of the injection.  During this time, Claimant was receiving 
physical therapy from Therapeutic Innovations Physical Therapy.  The therapy notes 



from June 1, 2009 reflect that the SI joint injection helped localize the origin of her pain. 
On visits to Dr. Ross on June 1 and 16, 2009, Claimant reported feeling better with pain 
levels of 2 out of 10.  By June 30, 2009, Claimant reported that the SI joint injection 
helped a lot but that she was having increased pain over the last two weeks. At that 
point, Dr. Ross recommended completion of physical therapy, left SI joint injection and a 
surgical consultation.   

Dr. Ross referred Claimant to Dr. Gelinas, an orthopedic surgeon, on September 
2, 2009 for a surgical consultation.  Dr. Gelinas reported that Claimant was complaining 
of back pain with no significant leg pain and had not received any benefit from physical 
therapy and injections.  Dr. Gelinas recommended that, if Claimant’s pain was severe 
enough, Claimant could undergo a 2 level fusion.  Dr. Gelinas noted that Claimant 
would, at this point, not consider surgery and Dr. Gelinas noted that this was 
reasonable.  Dr. Gelinas noted that if Claimant’s pain increased to the point that she 
would consider surgery, he would be happy to see her.  

Claimant returned to Dr. Ross on September 15, 2009.  Claimant reported to Dr. 
Ross that she was unable to undergo another SI joint injection because she had been 
hospitalized for an unrelated medical condition and had developed complications. 
Claimant reported that Dr. Gelinas had recommended the 2 level fusion and stated she 
did not want to pursue injections at this time due to her recent illness. Dr. Ross 
recommended additional physical therapy.   

Claimant’s physical therapist noted bilateral SI joint tenderness, left greater than 
right, in her physical examination of claimant on September 24, 2009. She performed SI 
mobilization and recommended a home mobilization program to maintain alignment of 
the SI joints.  

As a result of claimant’s request for a second opinion about the need for surgery, 
Claimant was referred to Dr. McPherson on October 14, 2009. Dr. McPherson reviewed 
Claimant’s medical records, obtained a history from Claimant and performed a physical 
examination.  Dr. McPherson recommended against a two level fusion.  Instead, Dr. 
McPherson recommended Claimant consider a left L5 transforaminal epidural steroid 
injection. Dr. McPherson noted that the MRI scan showed a L4-5 disc protrusion that 
protruded behind the body of the L5.  If the left L5 transforaminal epidural steroid 
injection provided relief, Dr. McPherson opined Claimant would be a candidate for a 
discectomy to remove the extruded disc fragments.  Dr. McPherson   noted that if the 
injection did not provide Claimant with relief, he would recommend proceeding with L5-
S1 facet injections and/or rhizotomy over and above any fusion surgery.   

Claimant was also evaluation by Dr. McCranie on October 15, 2009 for an 
independent medical examination (“IME”). Dr. McCranie opined Claimant was not at 
maximum medical improvement (“MMI”) for her work injury and recommended 
additional injections, including the epidural steroid injection being recommended by Dr. 
McPherson, and additional physical therapy, and acupuncture. 

Dr. Ross referred claimant back to Dr. Hansen to perform the injection 
recommended by Dr. McPherson. When Dr. Hansen saw her on January 4, 2010, he 
states that claimant reported that the SI joint injection was beneficial for 2 weeks and 



then the pain returned.  He performed the injection and she again had immediate 
reduction of back pain due to the anesthesia.   

Claimant returned to Dr. Ross on February 10, 2010 and reported that the 
epidural injection made her pain worse. Under impressions, Dr. Ross states that the 
epidural did not work and claimant had previously had a facet block with only temporary 
relief of pain. It appears from the records that Dr. Ross mistakenly thought that the prior 
injection was a facet block as opposed to an epidural steroid injection.  Claimant 
reported to Dr. Ross that she did not want lumbar fusion surgery. Dr. Ross referred 
Claimant for a repeat MRI and noted that if this showed Claimant’s back was stable, 
Claimant would be at MMI.  

Claimant underwent the repeat MRI scan on February 16, 2010.  The MRI again 
showed a disc protrusion at L4-5 but was noted to be smaller than before.  Claimant 
returned to her physical therapist on February 28, 2010. The physical therapy records 
note that Claimant’s SI region was asymmetrical and that this had been an intermittent 
problem for some time.   

When Claimant returned to Dr. Ross on February 24, 2010, Dr. Ross prescribed 
a gym membership and a functional capacity evaluation (“FCE”) and noted the need to 
do an impairment rating under Colorado laws and discharged claimant from care. 

Claimant was sent to Dr. Hattem on May 21, 2010 for an impairment rating.  Dr. 
Hattem reviewed Claimant’s medical records, obtained a history and performed a 
physical examination. Dr. Hatten noted Claimant reported pain levels of 3 to 4/10 and 
her pain diagram showed pain in her low back and inner right thigh numbness. Dr. 
Hattem agreed with Dr. Ross’ determination that Claimant had reached MMI as of 
February 25, 2010.  Dr. Hattem provided Claimant with a 16% whole person impairment 
that included a 7% whole person rating for a specific disorder under Table 53(II)(B) and 
a 10% whole person impairment rating for loss of range of motion.  Dr. Hattem noted 
that Claimant was not interested in a 2 level fusion and agreed that this was a prudent 
decision. Dr. Hattem recommended that claimant continue with Darvocet and Flexeril for 
6 additional months and that she continue with her independent directed exercise 
program. Dr. Hattem recommended that Claimant not work above the light work level 
and also recommended an FCE be performed if more definitive restrictions were 
required. 

Respondents filed a Final Admission of Liability (“FAL”) on June 3, 2010 
admitting for the impairment rating provided by Dr. Hattem.  The FAL again listed an 
AWW of $326.67.  The FAL admitted for medical treatment after MMI consisting of 
Darvocet and Flexeril for six months.  Claimant did not object to the FAL and the case 
was closed as a matter of law. 

Claimant moved to Florida where she was eventually referred to Dr. Kellogg for 
treatment.  Claimant first treated with Dr. Kellogg on September 9, 2010 and Claimant 
was joined at the medical appointment by a case manager hired by Respondents. Dr. 
Kellogg was limited to filling prescriptions as recommended by Dr. Hattem. Dr. Kellogg 
continued with medication management which included a change from Darvocet to 
Lortab. Dr. Kellogg recommended physical therapy for Claimant, but noted that it was 
not approved by Respondents. Dr. Kellogg last saw claimant on February 8, 2011 when 



she ended the 6 months of medication management as she understood that she was 
not allowed to provide further care under the workers compensation claim. At the 
February 8, 2011 visit, Claimant informed Dr. Kellogg that she had moved back to New 
Mexico. 

Claimant was evaluated by Dr. Hughes on June 14, 2011 at the request of her 
attorney.  Dr. Hughes reviewed Claimant’s medical records, obtained a history from 
Claimant and performed a physical examination. Claimant reported to Dr. Hughes that 
her back aches all the time and reported her pain level to be 6 out 10. Claimant reported 
she gets intermittent numbness into her left foot and fourth toe as well as over the 
dorsum of the left foot. Claimant also reported that both hips were "giving me issues" 
with progressive loss of flexibility. Claimant demonstrated a hip snap or pop that occurs 
when she flexes and extends her left hip actively. On physical examination Dr. Hughes 
noted Claimant’s lumbar spine ranges of motion to be a bit more restricted then was 
found by Dr. Hattem in his May 21, 2010 examination. Dr. Hughes opined that Claimant 
had a work-related lumbosacral sprain/strain with development of left-sided sacroiliac 
joint dysfunction with reduced ranges of lumbar spine ranges of motion and increased 
SI joint dysfunction. Dr. Hughes further opined Claimant’s lumbar spine condition had 
worsened, and the L4-5 disc protrusion issue was a “red herring” which kept her 
physicians from addressing her SI joint dysfunction. Dr. Hughes opined that claimant 
was no longer at MMI and he recommended SI joint injections in conjunction with a 
medically directed progressive physical exercise program and manipulative treatments. 

Claimant was evaluated by Dr. Bernton for an IME on October 14, 2011 at the 
request of Respondents.  Dr. Bernton reviewed Claimant’s medical records, obtained a 
history and performed a physical examination. Dr. Bernton reported that claimant 
described diffuse symptoms which included the lumbar, thoracic, and the cervical spine 
as well as headache, pain in the left medial and lateral thigh and the right area just 
distal to the gluteal area.  Claimant reported to Dr. Bernton that her pain is worse with 
lifting, bending, twisting, getting in and out of her truck, vacuuming or picking up 
anything from the floor. Claimant further reported that her worst pain in the proceeding 
4-6 weeks was 80/90 on a 100 point scale, least pain was 50, and that her current pain 
was 80. Claimant reported pain consisting of right lumbar and hip pain. Dr. Bernton 
noted Patrick’s test and piriformis test were negative and S1 motion was symmetric. Dr. 
Bernton reported that claimant had discomfort with palpation over the midline at the 
lumbosacral junction and also in the area of the right SI which were approximately 
equal. Dr. Bernton opined that clinical examination was not consistent with a pain 
generator involving the SI joint. Dr. Bernton noted Claimant had positive Waddell signs 
which, in combination with the diffuse pain complaints, indicate that it was highly 
probable Claimant had nonphysiologic pain. Dr. Bernton opined it was unlikely that 
additional SI joint injections and physical therapy would produce any significant change 
in her condition and noted that Claimant had already had the maximum treatment for 
her SI findings under the Colorado Workers Compensation Medical Treatment 
Guidelines.  Dr. Bernton opined Claimant’s continued use of an anti-inflammatory 
medication and non-habituating muscle relaxant medications would be reasonable. Dr. 
Bernton further opined that Claimant was still at MMI and agreed with the work 
restrictions set forth in Dr. Hattem May 2010 report. 



The claimant was authorized to treat with Dr. Reeve at the Industrial 
Rehabilitation Clinics for chronic pain management. Dr. Reeve first evaluated Claimant 
on November 28, 2011.  Claimant reported constant sharp pain in the lumbar spine that 
radiated to the left leg with a pain level of 7/10. On physical examination Dr. Reeve 
found multiple trigger points with pain and tenderness over the lower lumbar area with 
no evidence of spasm; pain to palpation and mild restricted range of motion, although 
diagrams on his reporting document appear to show normal ranges of motion. Claimant 
had pain over buttocks, a negative Patrick’s test, a positive Thomas test, and pain over 
right greater trochanter.  Dr. Reeve opined Claimant had a disc herniation, chronic low 
back pain, multiple trigger points, rule out psoas syndrome, greater trochanteric bursitis, 
and insomnia. Dr. Reeve provided Claimant a treatment plan that included medications 
including non-steroidal anti-inflammatories, muscle relaxants, a series of trigger point 
injections, chronic pain management, opiate medications and a pain contract. 

Claimant testified at hearing that when she was hired, she was informed that she 
would make $215 to $295 per day for Employer.  Claimant testified that before and after 
her injury, she was performing non-instructor work, for which she was paid $100 per 
day.  According to the Employer’s records, Employer was setting up the performance 
track and training employees prior to Claimant’s injury and did not begin having clients 
at the track until after Claimant’s injury.  Claimant testified that as a result of the injury, 
she began to miss time from work and was still trying to get signed off on for driving 
duties.  Before drivers can receive and increase in pay, the drivers must demonstrate 
certain capabilities as a driving instructor for employer.  According to Employer’s 
records and Claimant’s testimony, Claimant completed all but one of the required skill 
demonstrations between January 13, 2009 and January 19, 2009.  According to these 
records, Claimant was not signed off on the “throttle steering/weight transfer/looping” 
driving skill.  Claimant testified she was never told she was performing an inadequate 
job for Employer.  Claimant testified that there were times that she was unable to 
perform the work she was scheduled to perform because of her work injury.  According 
to the wage records of Employer, Claimant began to be paid at a higher rate sometime 
after mid January for some of her duties.   

Mr. *D testified for Employer.  Mr. *D is the Director and Operations Manager for 
Employer.  Mr. *D testified it was his decision as to whether a driver was to be 
promoted.  Mr. *D testified that an employee’s compensation is determined based on 
their status as an employee.  Mr. *D testified Claimant did not complete her check list to 
be promoted to the level of “new instructor” but noted that Claimant was paid at a rate 
for a “new instructor” on seven days after approximately mid-January because it was a 
personal decision of his to pay Claimant at a higher rate.  Mr. *D testified he was aware 
Claimant was having a “hard time” and was trying to help her out. 

Claimant testified that her condition is now worse than when she was placed at 
MMI.  Claimant testified her current symptoms include average pain of 7-8/10 with pain 
down her left leg that is now constant.  Claimant testified that she has not worked since 
she was placed at MMI, except for working two weeks at a health food store.  Claimant 
testified that on bad days, she cannot get anything done, including taking a shower or 



doing laundry.  Claimant testified she is more still and has more difficulty bending over 
and twisting. 

Respondents entered into evidence surveillance video of the Claimant.  The ALJ 
has reviewed the edited and unedited video surveillance that was entered into evidence 
at the hearing by both parties.  The ALJ finds that the surveillance demonstrates 
Claimant driving, walking and getting in and out of her vehicle.  The ALJ finds that the 
surveillance does not impeach Claimant’s testimony with regard to her activities. 

Claimant argued at hearing that her case should be reopened based upon a 
misdiagnosis.  The ALJ is not persuaded.  The ALJ notes from a review of the medical 
records and Claimant’s testimony that her condition after her injury subsequently 
improved to the point that she was placed at MMI.  Claimant essentially argues that 
because she was treated for a herniated disk at the L4-5 level, which was labeled a “red 
herring” by Dr. Hughes, and her pain complaints may be associated with an SI joint 
dysfunction, her claimant should be reopened to allow the treating physicians to 
complete the diagnostic assessment that was interrupted and not completed, because 
without a better understanding of the cause of Claimant’s pain, her post-MMI treatment 
will flounder due to the lack of understanding of her condition.  The ALJ is not 
persuaded. 

According to the medical records, Claimant’s treatment in this case involved 
treatment to her low back and SI joint, including injections.  Claimant’s condition 
improved, she was referred for consideration of additional treatment, including surgery, 
and was eventually placed at MMI.  Claimant had the opportunity to contest the MMI 
finding by requesting a Division-sponsored Independent Medical Examination (“DIME”) 
that would have considered whether she received the appropriate diagnosis and 
treatment, but failed to do so and her case was subsequently closed.  The ALJ cannot 
say based upon the medical evidence in this case that the fact that some of Claimant’s 
medical treatment was focused on her herniated disk at L4-5 that her claim should be 
reopened. 

The ALJ finds that the opinion from Dr. Hughes that the L4-5 disk herniation is a 
“red herring” is not sufficient, in and of itself to constitute a reopening of Claimant’s 
case.  The ALJ further notes that Claimant was authorized by Respondents to treat with 
Dr. Reeve.  Dr. Reeve recommended an injection to the right greater trochanteric bursa.  
The ALJ credits the opinions of Dr. Bernton and Dr. Hughes that this treatment is not 
related to Claimant’s work injury.  The ALJ finds that the medical records properly 
document an appropriate course of treatment leading Claimant’s treating physicians to 
eventually place her at MMI.  The ALJ finds and determines that Claimant has failed to 
demonstrate that it is more likely than not that her case should be reopened based on a 
mistake. 

Claimant also argues that her claim should be reopened based on a worsening of 
condition.  Again, the ALJ is not persuaded.  Claimant has testified at hearing that her 
pain has gotten worse since she was placed at MMI.  Claimant’s increase in symptoms, 
however, may be related to her lack of maintenance medical treatment, which has now 



apparently been authorized in part with Dr. Reeve.  Furthermore, an increase in 
symptoms in and of itself does not necessarily constitute a worsening of Claimant’s 
condition necessary for reopening.  The ALJ notes that there is no credible medical 
evidence presented at hearing that would document Claimant’s increased functional 
impairment after MMI.  While the increase of functional impairment is not necessary for 
demonstrating that a claim should be reopened based on a worsened condition, the ALJ 
finds that, after fully reviewing the medical records in this case, the Claimant has failed 
to prove that it is more likely than not that her condition has worsened as a result of her 
industrial injury that would result in her claim being reopened. 

Furthermore, as noted by Dr. Bernton, Claimant’s physical examination revealed 
three out of five possible Waddel’s signs.  The ALJ notes that the medical records do 
not present credible evidence that Claimant’s subjective increases in her pain 
complaints have resulted in increased functional impairment, and therefore, determines 
that Claimant has failed to prove that it is more likely than not that she has suffered a 
worsening of her condition that would entitle Claimant to reopen her case.  The ALJ 
agrees, however, with Dr. Bernton that Claimant is entitled to additional maintenance 
medical treatment necessary to maintain Claimant at MMI. 

Claimant also argues that her AWW should be increased based upon her 
increased earnings after her injury.  Even presuming that Claimant’s AWW could be 
increased absent a finding that Claimant’s case is reopened, the ALJ does not find that 
Claimant’s AWW should be increased based on the facts of this case.  Claimant was 
injured shortly after she started working for Employer during a time in which she was 
paid $100 per day as the employees were setting up the track.  Claimant was paid and 
received temporary total disability (“TTD”) benefits based upon the AWW admitted by 
Respondents.   

The ALJ determines that Respondents calculated Claimant’s AWW in this case 
based on the money she was being paid under the contract for hire that was in place at 
the time of her injury.  The contract for hire in place for Claimant at the time of her injury 
resulted in Claimant being paid $100 per day for her work in setting up the tract.  The 
ALJ finds and determines that based on the facts of this case, it is not proper to modify 
the AWW to a higher rate as Claimant was properly compensated based on her AWW 
under her contract for hire “at the time of her injury.”   

The ALJ notes that significant testimony at hearing was presented with regard to 
Claimant’s driving abilities as demonstrated for Employer.  The ALJ notes that this 
evidence was presented by both sides with regard to whether Claimant would have 
received a promotion and been entitled to an increased AWW.  However, based on the 
finding that Claimant’s case is not reopened, and the finding that the AWW as of 
Claimant’s “date of injury” is proper in this case, the ALJ does not discuss the testimony 
regarding Claimant’s driving. 

Additionally, significant evidence was presented at hearing regarding Claimant’s 
potential participation in the Pikes’ Peak Hill Climb at some point in the future.  The ALJ 



finds that the Claimant’s participation in this event is, at the time of hearing, speculative 
enough that it was not considered in coming to the ultimate decision in this case. 

The ALJ credits the testimony of Dr. Bernton and finds that Claimant has proven 
that it is more likely than not that ongoing medical treatment in the form of anti-
inflammatories and non-habituating muscle relaxant medications would be appropriate 
in this case along with follow up medical treatment 2-3 times per year in order to prevent 
the further deterioration of her condition.  The ALJ finds that this treatment is to be 
considered post MMI maintenance medical treatment.   

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

Section 8-43-303(1), C.R.S., provides in pertinent part: 

At any time within six years after the date of injury, the director or an 
administrative law judge may … review and reopen any award on the ground of fraud, 
an overpayment, an error, a mistake, or a change in condition …. 

The ALJ may grant a reopening of a closed claim based on any mistake of fact 
that calls into question the propriety of a prior order, even in a case where benefits were 
properly denied on the then existing evidence.  Standard Metals Corp. v. Gallegos, 781 
P.2d 142 (Colo. App. 1989).  The ALJ must determine whether a mistake occurred and 
whether it was the type of mistake that justifies reopening.  Travelers Insurance Co. v. 
Industrial Commission, 646 P.2d 399 (Colo. App. 1981).  When determining whether a 



mistake justifies reopening, the ALJ may consider whether the mistake could have been 
avoided through the exercise of available remedies and due diligence, including the 
timely presentation of evidence.  Garcia v. Qualtek Manufacturing, W.C. No. 4-391-294 
(ICAO August 13, 2004).  Standard Metals Corp. v. Gallegos thus recognizes the ALJ 
may properly consider whether newly discovered evidence was available at the time of 
the original hearing and could have been presented by the exercise of due diligence.  
Huckabee v. Colorado Memory Systems, W.C. No. 4-151-013 (ICAO February 25, 
1994).   

As found, Claimant has failed to prove by a preponderance of the evidence that 
her claim should be reopened on the basis of a “mistake”.  As found, claimant received 
treatment for a low back injury that was appropriate based on her reported injury and 
the diagnostic findings.  As found, Claimant’s medical treatment resulted in Claimant’s 
documented improvement according to the medical records resulting in Claimant being 
placed at MMI.  The ALJ finds and determines Claimant has failed to prove that it is 
more probable than not that there was a “mistake” sufficient for reopening in the 
diagnosis and treatment of her industrial injury. 

As found, Claimant has failed to prove by a preponderance of the evidence that 
he claim should be reopened based on a worsening of her condition.  The ALJ credits 
the reports and testimony of Dr. Bernton and finds that Claimant has failed to 
demonstrate a worsening of condition that would result in Claimant having her claim 
reopened pursuant to Section 8-43-303, C.R.S. 

The ALJ must determine an employee’s AWW by calculating the money rate at 
which services are paid the employee under the contract of hire in force at the time of 
the injury, which must include any advantage or fringe benefit provided to the Claimant 
in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity Custom Builders v. Industrial 
Claim Appeals Office, 916 P.2d 539 (Colo. App. 1995).  Section 8-42-102(3), C.R.S., 
provides that if the foregoing methods of calculating an injured workers’ AWW does not 
“fairly” determine the injured workers’ AWW, the ALJ has discretion to use other 
manners in which to determine the Claimant’s AWW. 

As found, the ALJ determines that Claimant’s AWW was properly calculated by 
Respondents in this case.  The ALJ determines that Claimant’s AWW as calculated by 
Respondents for the date of her injury was proper insofar as it determined Claimant rate 
of pay for the services claimant was performing for employer under the contract of hire 
in force at the time of her injury and properly compensation Claimant for her claim in this 
case. 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 



Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

The ALJ credits the reports from Dr. Bernton and Dr. Reeve and finds that 
Claimant has proven by a preponderance of the evidence that she is entitled to ongoing 
maintenance medical benefits necessary to prevent further deterioration of her 
condition.  The ALJ finds that Claimant has proven by a preponderance of the evidence 
that her post-MMI medical treatment should consist of anti-inflammatories and muscle 
relaxants with 2-3 maintenance medical visits with Dr. Reeve, or other authorized 
provider. 

ORDER 

 It is therefore ordered that: 

Claimant’s Petition to Reopen is denied and dismissed. 

Respondents shall pay for reasonable medical treatment necessary to maintain 
Claimant at MMI and prevent the further deterioration of her condition, including anti-
inflammatory and muscle relaxants and 2-3 maintenance medical visits with an 
authorized provider. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 15, 2012 

Keith E. Mottram 
Administrative Law Judge 
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Whether Claimant has proven by a preponderance of the evidence that he 
suffered a compensable injury in the course and scope of his employment with 
Employer on June 10, 2008? 

If Claimant has proven a compensable injury, whether Claimant has proven by a 
preponderance of the evidence that he is entitled to temporary partial disability benefits 
for the period of June 11, 2008 through June 24, 2008? 

Whether Claimant’s claim for benefits is barred by the applicable two year statute 
of limitations set forth at Section 8-43-103(2), C.R.S.? 

If Claimant’s claim for benefits is barred by the two year statute of limitations, 
whether a reasonable excuse exists for Claimant to be able to bring his claim for 
benefits within the three year statute of limitations as set forth at Section 8-43-103(2)? 

Whether Claimant has proven by a preponderance of the evidence that the 
statute of limitations has been tolled pursuant to Section 8-43-101(1)? 

Whether Respondents have proven by a preponderance of the evidence that 
Claimant’s claim is barred by the equitable doctrine of laches? 

The parties stipulated prior to the hearing to an average weekly wage of $819.00 
per week. 

FINDINGS OF FACT 

Claimant was employed with Employer as a shipping foreman.  Claimant began 
his employment with Employer in May 2007.  Claimant testified that on June 10, 2008 at 
around 3:00 p.m., he was injured when a bundle of stakes weighing approximately fifty 
(50) pounds fell on top of his head.  Claimant testified he reported his injury to his 
supervisor, *S toward the end of his work day.  Claimant did not seek medical treatment 
on June 10, 2008. 

On June 11, 2008, Claimant testified he reported to work and found he could not 
continue working because of his injury.  Claimant reported to his supervisor at that time 
that he needed medical treatment and went to the emergency room (“ER”).  According 
to the ER records, Claimant was admitted to the ER at 10:39 a.m.  Claimant reported a 
consistent accident history to the ER physicians, and was referred for cervical x-rays 
before being diagnosed with a neck strain and released with instructions to follow up 
with his treating physician.  Claimant was taken off of work by the ER physician until 
June 15, 2008.  The cervical x-rays performed on June 11, 2008 demonstrated 
degenerative disc disease with associated neural foraminal narrowing due to 
uncovertebral osteophytes at C4-5 and C5-6.  

Claimant was paid for 8 hours worth or work on June 11, 2008, a Wednesday, 
despite the fact that Claimant was in the ER.  Claimant testified he used his “banked” 
hours to receive 8 hours of pay on June 11, 2008.  Claimant applied for and received 
sick leave for Thursday, June 12, 2008, and for Friday, June 13, 2008.  Somewhat 



conflicting evidence was presented at the hearing as to whether Claimant was 
scheduled to work on Saturday, June 14, 2008.  *S, Claimant’s supervisor, testified 
Claimant was not scheduled to work on June 14, 2008.  Claimant’s wage records 
showed that he worked the previous Saturday, June 7, 2008 for four and a half hours.  
Claimant testified he could not recall whether he was scheduled to work Saturday or 
not, but testified that during that time of year, the employer’s business is busy and it is 
not uncommon for him to work on Saturdays.  The evidence also showed that another 
employee of Employer, *W, who was a member of Claimant’s crew, did work on June 
14, 2008.  *S testified that *W is a driver and that it if *W worked on a Saturday, it would 
not necessarily mean that Claimant would have been scheduled to work that same 
Saturday.  The ALJ credits the testimony of Claimant and *S as being credible and finds 
that the preponderance of the evidence establishes that Claimant was not scheduled to 
work on Saturday, June 14, 2008.  The ALJ finds that the mere fact that a member of 
Claimant’s crew, who was purportedly a driver, worked on June 14, 2008 does not lead 
the trier of fact to conclude that Claimant was scheduled to work on Saturday, June 14, 
2008. 

Following Claimant’s work injury, Employer completed a first report of injury on 
June 13, 2008.  The parties stipulated that Claimant filed a Workers’ Claim for 
Compensation on January 3, 2011 and Respondents filed the Employer’s First Report 
of Injury with the Division of Workers’ Compensation on January 31, 2011. 

Claimant returned to Dr. Caplin on Sunday, June 15, 2008 and was released to 
return to work with lifting restrictions of 30 pounds.  Claimant was also referred for 
physical therapy (“PT”).  Claimant returned to employer on June 16, 2008 and was 
provided with work within his restrictions.  Claimant returned again to Dr. Caplin on June 
24, 2008 and was released to return to work without restrictions.  Dr. Caplin further 
recommended that Claimant continue with his physical therapy.   

Claimant returned to Dr. Caplin on July 14, 2008.  Dr. Caplin placed claimant at 
maximum medical improvement (“MMI”) with no permanent impairment and released 
claimant to return to work full duty.  Dr. Caplin did not make recommendations for 
further follow up medical care. 

According to Claimant’s time sheets, Claimant worked between 8.5 to 10.5 hours 
per day between June 16, 2008 and July 14, 2008, with the exception of the one 
Saturday Claimant worked, when he worked 6 hours.  Claimant testified that he could 
not recall when he missed time from work to attend medical appointments, but 
attempted to schedule medical appointments in the early morning or late afternoon in 
order to miss as little time from work as possible.  Claimant’s physical therapy 
appointments were all scheduled in the late afternoons.  Claimant did not make less 
than $819.00 per week during any of the time that he was on restrictions following his 
work injury. 

Claimant argues in his position statement that the time records of the employer 
are unreliable and misleading, as the records indicate Claimant was working during 
times in which he was receiving medical treatment.  While Claimant’s time records may 



not be entirely accurate, they were signed by Claimant in each instance and Claimant 
was paid by Employer for the time listed on the time records.  Claimant’s arguments 
now that the time records should be ignored because they do not demonstrate the time 
“actually lost from work” is not persuasive.   

After Claimant was placed at MMI, Claimant continued to work for Employer, but 
eventually began to experience strange symptoms.  Claimant subsequently sought 
additional medical treatment with Dr. Loftis on October 18, 2010.  Claimant testified that 
after treating with Dr. Loftis, he understood from his discussions with Dr. Loftis that his 
symptoms were emanating from his neck.  Dr. Loftis referred Claimant to Durango 
Orthopedics. 

Claimant was examined by Dr. Wallach at Durango Orthopedics on November 
15, 2010.  The parties stipulated prior to the hearing that the ALJ is not to decide the 
liability for the medical treatment after Claimant was placed at MMI, and therefore, the 
ALJ will not determine whether the treatment from Dr. Loftis and Dr. Wallach in 2010 
and thereafter was related to Claimant’s alleged industrial injury.  Claimant testified at 
hearing, however, that his neck symptoms began to get severe enough that he was 
noticing them in the Fall of 2009.  This is consistent with the questionnaire Claimant 
filled out for Dr. Wallach in November 2010. 

Claimant eventually underwent cervical surgery performed by Dr. Youseff on or 
about February 22, 2011.  The decision in this case is not determinative of the 
reasonableness, necessity or relatedness of the surgery performed by Dr. Youseff. 

Claimant underwent an independent medical examination (“IME”) with Dr. Scott 
on May 19, 2011.  Claimant reported to Dr. Scott in the IME that his neck condition had 
improved when he was placed at MMI and he had decreased pain in the neck and he 
believed his neck was as good as it was going to get.  Claimant reported to Dr. Scott 
that approximately one year after he was placed at MMI, he felt he should have his neck 
looked at again and denied any intervening injury to his neck.  Claimant reported that 
during this time, he had a painful catch in his neck that he noticed when he looked a 
certain way and had tightness over the right side of his neck.  Claimant reported his wife 
encouraged him to make an appointment with Dr. Loftis because of the catch in his 
neck and because he had developed a zapping electrical feeling in his left armpit when 
he reached out and pulled or lifted heavy items out of crates at work.  Dr. Scott 
concluded that Claimant suffered a temporary exacerbation of a pre-existing 
degenerative condition in his cervical spine as a result of the alleged June 10, 2008 
work injury, and opined that Claimant had returned to baseline.  Dr. Scott also opined 
that Claimant’s cervical spine problems were not related to the June 10, 2008 work 
injury, but were caused by his progressive degenerative condition. 

Claimant argues at hearing that the statute of limitations in this case is tolled 
based on the fact that Respondents did not file an Employer’s first report of injury 
despite the fact that Claimant missed more than three shifts or calendar days from work 
pursuant to Section 8-43-101.  This argument presumes the fact that Claimant was 



scheduled to work on Saturday, June 14, 2008.  Because the ALJ has determined that 
Claimant did not miss three shifts or calendar days from work, this argument is rejected. 

Claimant also argues that a reasonable excuse exists for Claimant to not have 
filed the Workers’ Claim for Compensation within two years of his work injury, and the 
three year statute of limitations should apply.  The ALJ agrees. 

In this case, Claimant suffered a compensable injury on June 10, 2008.  Claimant 
reported his injury to his employer immediately and sought medical treatment the next 
day.  Claimant was provided with work restrictions that took him off of work completely 
for two shifts and returned to work the following Monday with work restrictions.  
Employer provided Claimant with work within his restrictions and Claimant continued to 
work for Employer full time.  Claimant was eventually placed at MMI with no permanent 
impairment. 

Claimant subsequently developed additional symptoms for which he sought 
medical treatment over two years after his injury.  The ALJ does not determine whether 
these symptoms are related to the industrial injury, but finds that it was the receipt of 
medical treatment to treat these symptoms that led to Claimant filing the workers’ 
compensation claim on January 3, 2011, some two years and seven months after the 
industrial injury.  The ALJ finds that the Claimant had received medical treatment 
related to the industrial injury and had no need to file the claim for compensation until 
such time as additional symptoms developed that could be related to his June 10, 2008 
industrial injury, and accepts this as a reasonable excuse for filing the claim for 
compensation after the two year statute of limitations. 

Respondents argue in their position statement that the three year statute of 
limitations should not apply because Respondents have demonstrated that they have 
been prejudiced by the late filing of the claim for compensation.  The ALJ is not 
persuaded. 

As evidence of the prejudice, Respondents argue that the memories of *S 
regarding his discussions with Claimant regarding the injury and Claimant’s subjective 
complaints have faded in the 2 years and seven months between when Claimant 
suffered the injury and when he filed his claim for compensation with the Division of 
Workers’ Compensation.  However, Employer was put on notice of Claimant’s alleged 
injury on the day the injury occurred.  Claimant was referred for medical treatment and 
was provided with work restrictions that Employer was aware of and complied with.  Any 
necessary investigation into Claimant’s injury could have been completed at that time. 

Employer also argues that they have been prejudiced because Claimant 
developed symptoms in his neck before the two year statute of limitation expired, for 
which he eventually sought treatment in October 2010.  Employer argues that if they 
had been put on notice of Claimant’s symptoms, they could have properly taken action 
to prevent any medical deterioration that could be related to this claim (as noted above, 
the ALJ makes no determination as to whether the treatment Claimant received from Dr. 
Loftis and Dr. Wallach was related to this claim).  Again, the ALJ is not persuaded. 



Claimant eventually sought treatment for his cervical complaints in October 2010 
with Dr. Loftis.  Claimant reported his symptoms developed a year earlier, but this is the 
first credible evidence in the record of claimant receiving treatment for his symptoms.  
Claimant filed his claim for compensation with the Division of Workers’ Compensation 
on January 3, 2011, within 3 months of his seeking medical treatment.  The ALJ finds 
that Respondents have failed to demonstrate sufficient prejudice related to Claimant’s 
late filing of his claim for compensation so as to deny the Claimant the three year 
statute of limitations in this case where a reasonable excuse exists for applying the 
three year statute of limitations. 

Claimant alleges that he is entitled to temporary partial disability benefits for the 
period of June 10, 2008 through June 24, 2008 as a result of the industrial injury.  
However, as noted by the ALJ, Claimant has failed to present any credible evidence of 
a wage loss associated with his work injury.  While Claimant was provided with 
restrictions by his treating physician, Claimant has failed to prove that the restrictions 
resulted in any temporary wage loss to Claimant. 

Respondents argue that Claimant’s claim for benefits should be denied by the 
doctrine of laches.  The ALJ is not persuaded.  While Claimant did delay in filing his 
Workers’ Claim for Compensation for 2 ½ years, he did not delay in reporting the injury 
to employer, as evidenced by the Employer’s First Report of Injury that was filled out by 
Employer on June 13, 2008.  Employer was allowed to designate a treating physician 
and provided Claimant with work within his restrictions for the two weeks his treating 
physician had him on work restrictions.  Claimant was subsequently placed at MMI 
approximately one month after his work injury with no permanent impairment. 

Employer’s rights in this case have not been so prejudiced by Claimant’s failure 
to file the Employee’s Claim for Compensation where he timely reported the injury to his 
Employer so as to apply the doctrine of laches to this case and deny Claimant workers’ 
compensation benefits.  While the delay of time in having this case brought to hearing 
resulted in faded memories from Claimant’s and *S’s recollection of the time Claimant 
missed from work after his injury, this issue was not determinative to the outcome of this 
case where a reasonable excuse exists for the filing of the claim within 3 years of the 
date of injury. 

Moreover, the evidence reflects that Claimant did timely report the incident that 
led to the injury to Employer.  Claimant received treatment for his injury and was placed 
at MMI without permanent impairment.  After Claimant subsequently developed 
additional symptoms that he now relates to the industrial injury, Claimant filed the 
required paperwork within three months of receiving the medical treatment from Dr. 
Loftis related to these symptoms.  Under the circumstances of this case, the ALJ 
determines that the doctrine of laches in not appropriate to dismiss Claimant’s claim for 
benefits. 

CONCLUSIONS OF LAW 



The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S., supra.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S., supra.  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

Claimant must show that the injury was sustained in the course and scope of his 
employment and that the injury arose out of her employment.  A compensable industrial 
accident is one that results in an injury requiring medical treatment or causing disability.  
The existence of a preexisting medical condition does not preclude the employee from 
suffering a compensable injury where the industrial aggravation is the proximate cause 
of the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A 
work-related injury is compensable if it “aggravates, accelerates or combines with” a 
preexisting disease or infirmity to produce disability or need for treatment.  See H & H 
Warehouse v. Vicory, supra.   Whether there is a sufficient “nexus” or relationship 
between the Claimant’s employment and his injury is one of fact for resolution by the 
ALJ based on the totality of the circumstances.  In re Question Submitted by the United 
States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The question of whether a claimant 
has proven that a particular disease, or aggravation of a particular disease, was caused 
by a work-related hazard is one of fact for determination by the ALJ.  Wal-Mart Stores, 
Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999). 

As found, Claimant has demonstrated by a preponderance of the evidence that 
he suffered a compensable injury when he was hit on the head by a bundle of stakes 
resulting in the need for medical treatment with Dr. Caplin. 

Section 8-43-103(2), C.R.S. provides that the right to compensation and benefits 
provided by the Colorado Workers’ Compensation Act “shall be barred unless, within 
two years after the injury or after death resulting therefrom, a notice claiming 



compensation is filed with the division.  This limitation shall not apply to any claimant to 
whom compensation has been paid or if it is determined to the satisfaction of the 
director within three years after the injury or death that a reasonable excuse exists for 
the failure to file such notice claiming compensation and if employer’s rights have not 
been prejudiced thereby, and the furnishing of medical surgical or hospital treatment by 
the employer shall not be considered payment of compensation or benefits within the 
meaning of this section; but, in all cases in which the employer has been given notice of 
an injury and fails, neglects or refuses to report said injury to the division as required by 
the provisions of said articles, this statute of limitations shall not begin to run against the 
claim of the injured employee or said employee’s dependents in the event of death until 
the required report has been filed with the division.”   

As found, Claimant failed to file notice claiming compensation until January 3, 
2011, two years and seven months after the injury.  As found, a reasonable excuse 
exists for Claimant’s late filing of the claim for compensation as Claimant developed 
symptoms for which he sought treatment over two years after the industrial injury and 
filed the notice of claim for compensation within 3-4 months after receiving the disputed 
medical treatment.  Moreover, while *S testified his memory had faded about whether 
he and Claimant discussed the alleged injury and Claimant’s complaints of pain after 
the injury, there is no credible evidence that crystal clear memories regarding this issue 
would demonstrate a different result.  Moreover, the fact that Claimant developed 
symptoms in his neck that he was not seeking medical treatment for prior to the 
expiration of the statute of limitations does not demonstrate a sufficient prejudice to 
Employer to preclude Claimant’s claim that was filed within the three year limitation 
established in Section 8-43-103, C.R.S. for cases such as this.  As found, Respondents 
have failed to demonstrate sufficient evidence that their rights have been prejudiced by 
the Claimant’s late filing of the claim for compensation. 

Because the ALJ had determined that a reasonable excuse exists for the late 
filing of the claim for compensation by Claimant, an analysis of whether the statute of 
limitations has been tolled in this case is unnecessary. 

Section 8-42-103(1), C.R.S., requires a claimant seeking temporary disability 
benefits to establish a causal connection between the industrial injury and the 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To prove entitlement to temporary partial disability (“TPD”) 
benefits, claimant must prove that the industrial injury contributed to some degree to a 
temporary wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
Thus, if the injury in part contributes to the wage loss, TPD benefits must continue until 
one of the elements of §8-42-106(2), C.R.S. is satisfied. Champion Auto Body v. 
Industrial Claim Appeals Office, supra.  Section 8-42-106(2)(a), supra, provides that 
TPD benefits cease when the employee reaches maximum medical improvement. 

As found, Claimant has failed to prove by a preponderance of the evidence that 
his injury contributed to some degree to a temporary wage loss.  As found, Claimant 
continued to work between 8.5 to 10.5 hours per day, as reflected by the time sheets 



signed by Claimant, until such time as he was released to return to work without 
restrictions. 

“In a worker’s compensation proceeding, the equitable defense of laches may be 
used to deny relief to a party whose unconscionable delay in enforcing his rights has 
prejudiced the party against whom enforcement is sought.”  See Small v. Coors 
Porcelain Co., W.C. No. 3-500-834 (Industrial Claim Appeals Office,  May 25, 2010) 
citing Safeway, Inc. v. Industrial Claim Appeals Office 186 P.3d 103(Colo. App. 2008).  
The application of the doctrine of laches requires both proof of a delay and prejudice.  
See Johnson-Reynolds v. Virtual Industries, Inc., W.C. No. 4-266-253 (ICAO July 23, 
1999).  With regard to the defense of laches, “the prejudice to the defendant may be 
either economic or evidentiary.  Economic prejudice to a defendant may include liability 
for greater damages or the loss of monetary investment that a timelier lawsuit would 
likely have prevented.  Evidentiary prejudice may include a defendant’s inability to 
present a full and fair defense on the merits due to the loss of records, the death of 
witnesses, or the adverse effect that the passage of time has on witnesses’ memories of 
relevant events.”  Bristol Company, LP v. Osman, 190 P.3d 752, 755 (Colo. App. 2007).  

Respondents argue that Claimant’s “unconscionable” delay in filing the claim for 
compensation in this case led to additional exposure including the surgery performed by 
Dr. Youseff and, consequently, prejudice to Respondents.  The ALJ is not persuaded.  
The ALJ notes that the surgery performed by Dr. Youseff occurred over a month after 
claimant filed his workers’ claim for compensation.  Moreover, the ALJ has made no 
decision with regard to whether the surgery was reasonable, necessary, or related to 
Claimant’s June 10, 2008 industrial injury.  The ALJ finds that the mere fact that the 
Claimant eventually had surgery on his cervical spine in this case, where Employer was 
aware of Claimant’s prior treatment for his neck injury, and the claim for compensation 
was filed prior to the surgery, does not create a sufficient prejudice against 
Respondents for Claimant’s claim to be denied by the doctrine of laches.  The ALJ 
further finds and determines that any delay in filing the workers’ claim for compensation 
was not so significant as to prevent Claimant’s claim on the basis of a laches defense. 

ORDER 

 It is therefore ordered that: 

Claimant suffered a compensable injury arising out of and in the course of his 
employment with Employer on June 10, 2008.   

Respondents’ argument that Claimant’s claim is barred by the two year statute of 
limitations is denied.  The ALJ finds that Claimant has demonstrated that a reasonable 
excuse exists for applying the three year statute of limitations in this case. 

Respondents’ argument that Claimant’s claim should be barred on the doctrine of 
laches is denied. 

Claimant’s claim for temporary partial disability benefits is denied and dismissed.  



All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 21, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-781-504-02 

ISSUES 

Whether claimant has proven by a preponderance of the evidence that she is 
entitled to maintenance medical treatment after being placed at maximum medical 
improvement (“MMI”)? 

Whether claimant has proven by a preponderance of the evidence that she is 
entitled to an award for disfigurement pursuant to Section 8-42-108, C.R.S.? 

FINDINGS OF FACT 

Claimant is a meat and seafood manager for employer.  Claimant sustained a 
compensable injury to her bilateral wrists as a result of cumulative trauma, with a date 
of injury of October 22, 2007.  Claimant’s injury resulted in a diagnosis of bilateral carpal 
tunnel syndrome.  

 
The claimant underwent carpal tunnel surgery on the right on January 15, 2009 

under the auspices of Dr. Dohm.  Claimant reported doing well for several months after 
this surgery.   

 
The claimant underwent carpal tunnel surgery on the left on February 15, 2009 

again under the auspices of Dr. Dohm.   Claimant underwent another surgery to remove 



a retained suture in the left wrist on October 8, 2009.   Claimant reported continued pain 
in her left wrist after the October 2009 surgery, and eventually, pain returned to her right 
wrist also.  

 
On May 12, 2010, Dr. Dohm referred the claimant to treatment by Dr. Rooks.  On 

June 17, 2010, Dr. Rooks diagnosed chronic persistent tendinopathy.   Dr. Rooks noted 
these symptoms might be related to the claimant’s non-work-related hepatitis C.  Dr. 
Rooks also recommended a rheumatology evaluation.    

 
Dr. Gehrs performed an independent medical examination on October 21, 2010 

at the request of respondent.  Dr. Gehrs stated that the claimant’s current symptoms of 
bilateral mild generalized swelling and hand pain and numbness in all of the fingers 
were not “classic for carpal tunnel.”  Dr. Gehrs recommended an evaluation to rule out a 
rheumatologic disorder.  

 
Claimant received treatment for her non-work related hepatitis C from Dr. Khaja.    

Dr. Khaja opined that the claimant’s symptoms of tendonitis in her wrists were not likely 
due to hepatitis. He recommended a follow-up with a rheumatologist for those 
symptoms.   

 
Claimant testified at hearing that her half sister has a history of rheumatoid 

arthritis.  Dr. McCranie testified by deposition that rheumatoid arthritis is an autoimmune 
disorder that causes swelling and destruction of different joints, especially joints in the 
wrists, shoulders, and knees.  Dr. McCranie testified that a rheumatological evaluation 
was a reasonable recommendation because the claimant was having diffuse pain 
involving different joints in her body that could be a sign of a rheumatologic disorder.  
Dr. McCranie testified that according to the scientific literature, two to twenty percent of 
patients with hepatitis C have associated arthritis.  Dr. McCranie testified that a 
rheumatological evaluation would help identify arthritis that might be the result of 
hepatitis.     

 
As of January 7, 2011, claimant was still complaining of significant pain in both 

hand.  The claimant underwent a repeat EMG/nerve conduction study on January 26, 
2011.  The EMG results were reported as negative and Dr. Funk placed the claimant at 
maximum medical improvement as of February 11, 2011.  At that time, the claimant was 
still complaining of pain in both hands.   

 
Claimant was referred to Dr. Weaver for a permanent impairment rating on April 

27, 2011.  Dr. Weaver assessed 5% right upper extremity impairment and 3% left upper 
extremity impairment.  He stated that the claimant had zero impairment for nerve 
damage since she had completely recovered from her carpal tunnel releases, zero 
impairment for tendonitis as it does not have a rating category, and no impairment for 
chronic regional pain syndrome because she did not have any evidence of this 
condition.  Due to inconsistencies in the claimant’s history and lack of valid clinical 
examination results, Dr. Weaver chose to rate the claimant’s impairment at the lower 
range of options.   



 
Respondent filed amended final admission of liability (“FAL”) on June 8, 2011 

admitting for claimant’s permanent medical impairment as assessed by Dr. Weaver.  
Respondent denied liability for medical maintenance medical benefits.   

 
The claimant requested a Division-sponsored independent medical examination 

(DIME).  Prior to the DIME, claimant was referred by respondent to Dr. Tashoff Bernton 
for an independent medical examination.  Dr. Bernton indicated in his September 13, 
2011 report that the claimant’s symptoms were not well explained by carpal tunnel 
syndrome or by tendonitis.  Dr. Bernton recommended testing for possible chronic 
regional pain syndrome (CRPS).   

 
Dr. Shih conducted the DIME on December 6, 2011.  Dr. Shih opined that 

claimant had reached maximum medical improvement.  Dr. Shih noted he was unable 
to relate the claimant’s right upper extremity symptoms to the original work injury and 
carpal tunnel release; thus, he said there was no permanent impairment for the right 
wrist.  He noted that the medical records documented an overall positive outcome and 
doing well for over a year after her initial injury.  He offered an impairment rating of 5% 
at the left wrist.   Dr. Shih opined that he did not see any indication for further diagnostic 
studies or surgical intervention.  Dr. Shih noted that if Dr. Funk felt there was a 
significant psychosocial component to the claimant’s pain complaints in relation to her 
work activities, then it would be reasonable to have that looked at as maintenance care. 
However, Dr. Shih could not state within a reasonable degree of medical probability that 
the claimant had a psychological diagnosis or impairment associated with her work 
injury, although there might be psychosocial factors that were affecting her pain. 

 
Respondent filed another FAL on December 9, 2011 admitting for the impairment 

rating from Dr. Shih and again denied liability for maintenance medical benefits.     
 
The claimant was observed and videotaped by an investigator on August 5, 

2011.  The videotape depicts claimant lifting and carrying one of her great-
granddaughters and opening a car door with both hands and closing the door with her 
left hand only.  Claimant was depicted on the surveillance at a yard sale where she held 
up various items of clothing with both arms for her inspection, holding each item aloft for 
several seconds at a time.  Claimant also held in her hand a leash that was attached to 
a small dog.  

 
The claimant testified at hearing that her activities on August 5, 2011 represented 

her activities on a good day and testified she had good days and bad days.   
 
Claimant returned to Dr. Funk on October 11, 2011 and complained of continued 

issues with chronic pain disorder of her hands.  Dr. Funk refilled claimant’s Percocet 
and noted that he would monitor her use of Percocet and anxiolytics closely.  Claimant 
returned to Dr. Funk on December 8, 2011 with continued complaints of pain in both 
hands.  Dr. Funk noted claimant had brought in the report from Dr. Bernton that Dr. 
Funk was able to review.  Dr. Funk agreed with Dr. Bernton that claimant had CRPS 



from the pain in both hands.  Claimant returned to Dr. Funk on January 12, 2012 and 
reported continuous pain in both hands.   

 
Dr. McCranie performed an independent medical examination of the claimant on 

February 23, 2012.  Dr. McCranie reviewed the surveillance video of the claimant’s 
activities on August 5, 2011, and noted that there were significant discrepancies 
between what the claimant reported to Dr. McCranie that she could do, her 
demonstrated pain behaviors during the examination, and the behaviors demonstrated 
during the video.  Dr. McCranie stated that these inconsistencies were evidence of 
significant symptom magnification on the part of the claimant.  Dr. McCranie stated that 
the claimant’s current complaints in her wrists could not be linked to her work-related 
carpal tunnel syndrome, which, according to the most recent EMG examination, had 
resolved.  Thus, the claimant had no permanent restrictions from her injury. She agreed 
with Dr. Shih that the claimant had reached maximum medical improvement.   Dr. 
McCranie opined there were insufficient findings of chronic regional pain syndrome to 
warrant further diagnostics for that condition.  The claimant did not complain of 
hypersensitivity to light touch, which has been present in every CRPS patient that Dr. 
McCranie has had.  Dr. McCranie testified she did not observe temperature changes in 
the claimant’s upper extremities, nor did she observe sudomotor changes, which consist 
of asymmetrical sweating or increased sweating in the extremities.   

 
Claimant testified at hearing that she relies on Dr. Funk to provide her with 

maintenance medical treatment, including refills for her Percocet prescription.  The ALJ 
finds the testimony of claimant to be credible and persuasive.   

 
The ALJ credits the medical reports from Dr. Funk and finds that claimant has 

proven by a preponderance of the evidence that she is in need of maintenance medical 
treatment being recommended by Dr. Funk, including but not limited to her prescription 
medications.  The ALJ finds that the opinions of Dr. Funk are more credible and 
persuasive than the contrary opinions of Dr. McCranie.  The ALJ further finds that the 
opinions regarding maintenance treatment offered by Dr. Funk are supported, at least in 
part, by the opinions of Dr. Bernton.  The ALJ finds that claimant has shown that it is 
more likely than not that she is in need of continued medical treatment to prevent further 
deterioration of her condition as a result of her compensable claim. 

 
Claimant has minimal coloring to her upper extremity.  Claimant’s hand is red 

and her right middle finger turns purple at the base.  The ALJ finds that the discoloration 
is noticeable, but not significantly so.  The ALJ finds claimant is entitled to a 
disfigurement award, but finds the disfigurement to be minimal. 

 
CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 



2008.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon 
a finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future treatment if supported by substantial 
evidence of the need for such treatment.  Grover v. Industrial Commission, supra. 

As found, claimant has proven by a preponderance of the evidence that she is 
entitled to an award of maintenance medical treatment that is necessary to prevent the 
further deterioration of her physical condition. 

Pursuant to Section 8-42-108, C.R.S., Claimant is entitled to a discretionary 
award up to $4,000 for her serious and permanent bodily disfigurement that is normally 
exposed to public view.  Considering the size, placement, and general appearance of 
Claimant’s scarring, the ALJ concludes Claimant is entitled to disfigurement benefits in 
the amount of $100, payable in one lump sum. 

ORDER 

 It is therefore ordered that: 

Respondents shall pay for maintenance medical treatment necessary for 
claimant to prevent the further deterioration of her physical condition including but not 
limited to the prescriptions for Percocet being provided by Dr. Funk.   

Respondents shall pay claimant disfigurement benefits in the amount of $100.00.   



The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 4, 2012 

Keith E. Mottram 
Administrative Law Judge 
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ISSUES 

 

 The issues to be determined by this decision are:  

Whether Claimant has proven by a preponderance of evidence that she has suffered 
a worsening of her left knee condition that is sufficient to reopen the claim.  

Whether Claimant has proven by a preponderance of evidence that the current 
condition of her knees is causally related to the work injury.  

Whether Claimant has proven that she is temporarily disabled due to the work injury 
and entitled to temporary disability benefits.  

Even if Claimant has proven a worsening of condition, whether she has proven 
increased medical restrictions which would entitled her to TTD benefits pursuant to the 
controlling City of Colorado Springs precedent.  



FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

Claimant has suffered from long standing right knee pain for 26 years before the 
work injury. Claimant was diagnosed with osteoarthritis in both knees with the right 
being worse than the left. This condition required Claimant to undergo a cortisone 
injection to the right knee five years prior to the work injury and again in January 2011.  

Claimant sustained an admitted injury to her left knee on March 18, 2010. The left 
knee injury occurred while carrying a 50-pound pail of popcorn oil.  

Claimant’s authorized medical provider for the left knee were the physicians at 
Emergicare.  

An MRI of the left knee was performed on April 5, 2010. The reviewing radiologist 
noted edema due to a microtrabecular fracture of the medial tibial condyle without any 
displaced fracture fragment and moderate degenerative changes of the medial 
compartment with the body and posterior horn of the medial meniscus partially 
displaced out of the joint space secondary to loss of joint space height. The MRI Scan 
showed that Claimant has a small stress fracture in the knee and underlying 
degenerative changes due to osteoarthritis.  

Dr. Prior at Emergicare referred Claimant to an orthopedic surgeon, Dr. David 
Walden. Dr. Walden examined Claimant on April 26, 2010. Dr. Walden diagnosed 
Claimant with a left knee microtrabecular fracture of the medial tibial plateau and left 
knee patellofemoral degenerative joint disease. Dr. Walden noted that such a small 
stress fracture in a knee recovers within 6 to 8 weeks.  

Dr. Klajnbart, another orthopedic surgeon who performed an IME, also opined that 
the stress fracture would recover within three to six months. 

Dr. Sharma examined Claimant at Emergicare on August 18, 2010. Claimant 
reported that her left knee was hurt in the accident. Dr. Sharma noted that the 
“mechanism of injury is not particular great.”  

Dr. Sharma also diagnosed Claimant was “patellofemoral degenerative joint 
disease”. 

Claimant was placed at maximum medical improvement (MMI) on August 18, 2010, 
which was five months after the work injury (and consistent with the expected course of 
the condition). Dr. Sharma also provided Claimant an 11% extremity rating for the left 
knee condition.  



Dr. Sharma noted that Claimant did not require any maintenance medical care and 
gave the following permanent medical restrictions: 

lifting activities at the medium level: Push at the light level; high lift and  mid lift. The 
patient is able to perform the following activities on a frequent basis: Stoop, stand, sit, 
and on an occasional basis: Walk, carry 15 pounds, and climb stairs. The patient is 
unable to tolerate kneel, crouch, low lift, and pull. 

Respondent filed a Final of Admission of Liability on September 23, 2010. 
Respondent admitted to the 11% extremity rating. Maintenance medical treatment was 
denied.  

Claimant disagreed with Dr. Sharma. She thought that the doctor should not have 
placed her at MMI and she needed additional medical treatment as her condition had 
not resolved. Claimant did not file an objection to the Final Admission of Liability or 
request a Division IME. The Final Admission closed the claim.  

On January 21, 2011, Claimant reported to Amy Berger, PA-C, in the office of Dr. 
Myers, her personal care provider, that her right knee was gradually getting worse and 
that she is beginning to walk with a significant limp that hindered her activities. Claimant 
was diagnosed with “osteoarthritis, right greater than left knee.” Dr. Myers provided 
Claimant a cortisone injection and handout material on synvisc injections and knee 
replacement surgery.  

Claimant was examined by Jack L. Rook, M.D. on May 4, 2011. He stated that here 
has been “no significant overall change in her condition since she had been placed at 
maximum medical improvement.” He also stated he did not believe Claimant was at 
MMI when placed at MMI by Dr. Sharma in August 2011. He recommended a trial of 
injection therapy.  

Claimant returned to Emergicare on June 16, 2011. Claimant’s permanent medical 
restrictions were not changed. The Emergicare physician noted that Claimant was 
appropriately placed at MMI back in August 2010 and that Claimant’s underlying arthritis 
in both knees is not work-related.  

Dr. Walden examined Claimant again on June 28, 2011. Claimant reported to Dr. 
Walden that she had pain in both the right and left knee and was considering “either a 
unilateral or bilateral total knee arthroplasty” with Dr. Steven Myers. Dr. Walden 
diagnosed Claimant with “bilateral knee osteoarthritis affecting primarily the medical 
compartment and patellofemoral joints.” Dr. Walden also noted that Claimant had a 
stress type fracture with no ongoing radiographic evidence of a recurrent fracture. Dr. 
Walden opined that Claimant’s knee condition is not work-related. Dr. Walden stated: 

I believe that the patient’s primary problems are now coming from bilateral knee 
osteoarthritis and are unrelated to the incident which she described at work. She had 
overloaded her leg in addition to osteoarthritis back in 2010 and may have produced a 



very slight trabecular type of compression. These almost always heal. She had no 
mechanism of injury to produce increasing deterioration of an underlying osteoarthritic 
condition. Outside the worker’s compensation field, the patient is a candidate for 
viscosupplementation or other forms of treatment directed toward osteoarthritis. If she 
fails those measures she would be considered a candidate for a total knee arthroplasty. 

Dr. Walden testified at his deposition that Claimant had a very small stress fracture 
in the left knee. He indicated that such a condition really is not a break of the bone as 
the bone was not cracked in half. Instead, the bone just took too much stress causing 
microscopic damage. The microscopic damage does not require any medical treatment 
other than modifying the Claimant’s physical activities. Dr. Walden noted that such a 
small stress facture will heal within six to eight weeks. The small microscopic damage 
heals quickly as the bone “was never cracked in half and the bones recovers quickly 
from those kinds of stresses.” Dr. Walden noted that follow up diagnostic testing 
confirmed that the small microscopic damage had fully healed without any collapse. Dr. 
Walden opined that Claimant’s ongoing left knee pain is not related to the healed 
microscopic damage and instead is due to the underlying and unrelated osteoarthritis: 

 

 

I think that all of her symptoms are coming from osteoarthritis and I don’t think the 
microtrabecular fracture had anything to do with the pain that she was continuing to 
experience. (Walden Depo at 13). 

Dr. Walden also explained why the microscopic trauma would not cause the 
underlying osteoarthritis to advance or be aggravated: 

. . . the microtrabecular stress fracture was down in the marrow and it doesn’t have 
anything to do with the surfaces of the bone which were – which is what osteoarthritis 
affects, the articular or joint cartilage, and her injury had nothing to do with the joint 
cartilage. (Walden Depo at 14-15).  

Dr. Waldon explained in detail why Claimant’s presentation of ongoing left knee pain 
was not work-related: 

Well, I know that there’s no evidence of ongoing stress fracture. It didn’t crack all the 
way through. I know the natural history of these is that they heal very quickly. I know 
that she also has arthritis. I know that she has arthritis in the other knee. I know that 
arthritis frequently produces pain. I know that the pain is progressive and gets worse 
over time and I know that she’s overweight and I know that that makes arthritis worse 
and I know that looking at her x-rays that there’s a very good chance that she would 
need treatment directed towards arthritis in the future and, therefore, I base it on the fact 
that I think that in some ways the fact that she had a microtrabecular stress fracture 
may have caused some pain initially, but I don’t think it has anything to do with ongoing 



pain.” (Walden Depo at 15-16).  

Dr. Walden opined that Claimant’s right knee symptoms were clearly not work-
related when considering the long standing degenerative condition. He indicated that 
Claimant would ultimately need total knee replacements in both knees due to the 
progressive osteoarthritis. Dr. Walden concluded that both the current left and right 
knee conditions are not work-related.  

Dr. Rook examined Claimant again on October 4, 2011. He noted that Claimant 
complained of progressive worsening of her right and left knee pain. He stated that 
Claimant’s condition had deteriorated over the five months since he had last examined 
Claimant. His diagnosis was chronic and progressively worsening of Claimant’s left 
knee pain, status post micro trabecular fracture of he medial tibial condyle and 
progressively worsening right knee pain due to aggravation of underlying arthritis. Dr. 
Rook stated that Claimant worsening was due to a lack of treatment.  

At his deposition, Dr. Rook stated that Claimant’s left knee symptoms were related 
to her occupational injury; that Claimant never improved with treatment and did not 
receive all the treatment she should have; that her right knee has worsened as a result 
of her left knee, and the accident accelerated the worsening of her condition. Dr. Rook 
stated that he did not have all of the medical reports concerning Claimant’s 
compensable injury. 

Dr. Klajnbart performed an IME on March 12, 2012. He concurred with the opinions 
provided by Dr. Walden. Dr. Klajnbart assessment was that Claimant has chronic 
osteoarthritis in both of her knees as confirmed by the MRI scan taken on April 5, 2010. 
He noted that the changes in the knee were clearly chronic in appearance and nature. 
Dr. Klajnbart stated: 

It should be noted that [Claimant] was able to complete her day at work on the day 
she was injured. She not once commented to me that she had any mechanical 
symptoms including locking, catching, or giving way. Her only major complaint was that 
of pain, with aching and stabbing that were non-radiating in nature, as well as swelling. 
On today’s examination her left and right knees had no swelling. The swelling that she 
did have was from her recent deep vein thrombosis secondary to varicose vein surgical 
intervention in her right calf. I find that [Claimant] has evidence of longstanding, chronic, 
bilateral knee osteoarthritis. This is pre-existing in nature and she had an exacerbation 
of this to her left knee during this injury in question, without any long lasting or 
permanent physical disability. She was provided an impairment rating on August 18, 
2010 of 4% whole person impairment. I would not alter this at this time. 

Claimant testified that her left and right knee conditions have worsened since she 
was placed at MMI in August 2011. Claimant’s testimony is supported by Dr. Rook’s 
October 2, 2011 report and his testimony. It is found that Claimant’s knee condition has 
worsened since she was placed a MMI in August 2011.  



The opinions of Dr. Waldren and Dr. Klajnbart that Claimant’s worsened condition is 
not the result of Claimant’s compensable injury are credible and persuasive. The 
opinion Dr. Rook that her current condition is the result of the accident which 
aggravated her condition is not persuasive. It is found that Claimant’s worsened 
condition is not the direct result of her compensable injury nor did the compensable 
injury aggravate her pre-existing arthritis.  

CONCLUSIONS OF LAW 
The purpose of the Colorado Workers’ Compensation Act is to assure the quick and 

efficient delivery of disability and medical benefits to injured workers at a reasonable 
cost to employers, without the necessity of any litigation. § 8-40-102(1), C.R.S. A 
claimant in a workers’ compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence. § 8-43-201, C.R.S. 

A preponderance of the evidence is proof that leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer. §8-43-201, C.R.S. A workers’ compensation case is decided on its 
merits. § 8 43 201, C.R.S. 

To recover workers’ compensation benefits, there must be a causal relationship 
between the industrial accident and the injury for which benefits are sought. Snyder v. 
Industrial Claims Appeal Office, 942 P.2d 1337 (Colo. Ct. App. 1997). The mere 
occurrence of a compensable injury does not require the ALJ to find that all the 
subsequent medical treatment and physical disability was caused by the industrial 
injury. Boone v. Winslow Construction, W.C. No. 4-321-251 (August 21, 1998). 

This claim was closed by a Final Admission of Liability in August 2011. A claim may 
be reopened based on a change of condition. C.R.S. 8-43-303(1). The party seeking 
reopening bears “the burden of proof as to any issues sought to be reopened.” C.R.S. 
8-43-303(4). A change in condition refers either “to a change in the condition of the 
original compensable injury or to a change in claimant's physical or mental condition 
which can be causally connected to the original compensable injury.” Chavez v. Indus. 
Comm’n, 714 P.2d 1328, 1330 (Colo.App. 1985).  

The medical evidence on this case proves that claimant’s current knee condition is 
not causally related to the compensable injury. Claimant has failed to prove that her 
right knee condition was causally related to the work injury.  

Claimant’s petition to reopen and request for additional benefits is deneid. Because 
reopening is denied, the remaining issues are not determined.  

ORDER 



IT IS THERE ORDERED THAT Claimant’s petition to reopen and request for 
additional benefits is denied.  

DATED May 4, 2012 

     Bruce C. Friend, Administrative Law Judge 
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ISSUES 

The issues presented for determination are: 

Whether Claimant is entitled to temporary total disability (TTD) benefits; 

Whether Claimant was responsible for the termination of his employment; and 

The correct amount of Claimant’s average weekly wage (AWW). 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge finds as fact: 

The Employer is a large retailer with stores located throughout the world.  The 
Claimant began working for the Employer’s store located in Evergreen, Colorado as an 
Inventory Associate on August 26, 2011. The Employer paid him $9.40 per hour and he 
was hired as a full-time employee.  His job duties involved lifting boxes of merchandise. 

According to the store’s Facility Manager,*M, full-time employees work anywhere 
between 34 and 40 hours per week.  Full-time employees are not guaranteed a 40-hour 
per week work schedule.   

On September 15, 2011, the Claimant injured his low back while lifting boxes in the 
course and scope of his employment.  The Respondents admitted liability.  The 
Claimant has been receiving medical treatment primarily through Concentra. 

Claimant initially sought treatment at Concentra on September 21, 2012, at which 
time Dr. Ted Villavicencio examined the Claimant.  The Claimant reported lower lumbar 
and right posterior thigh pain.  Dr. Villavicencio prescribed medications, referred 



Claimant to physical therapy and imposed work restrictions that included no lifting over 
ten pounds; no pushing over 20 pounds of force; and Claimant should be sitting 75% of 
the time.   

On September 22, 2011, the Employer made a modified duty job offer to the 
Claimant.  The modified job duties complied with Claimant’s work restrictions and he 
accepted the position.  The job involved sitting in a dressing room and answering 
telephones.  He was not required to lift anything, or walk around the dressing rooms to 
clean them out or monitor them.  Other employees handled those job duties.   

Claimant started the modified duty job on September 22, 2011.  The Employer’s time 
clock records reflect that the Claimant worked from 3:00 p.m. to 11:00 p.m. on 
September 22, 2011. 

Claimant returned to Concentra on September 28, 2011, and saw Marion Wells, a 
physician’s assistant (PA).  The treatment note indicates that the Claimant had not 
returned to work yet.  PA Wells imposed work restrictions consistent with the restrictions 
imposed by Dr. Villavicenio on September 22, 2011.   

On October 6, 2011, the Claimant returned to Concentra and saw PA Wells again.  
PA Wells noted that, subjectively, Claimant was worse with ongoing low back pain and 
radiation into the right lower extremity. PA Wells restricted Claimant from working in any 
capacity.  In the discussion section of this medical record, PA Wells stated, “Due to 
ongoing, if not worsening pain, with radiation into leg, will refer for MRI of L/S.  Recheck 
in 2 days.”  The treatment notes also indicate that Claimant had not returned to work 
and that his wife had recently delivered a healthy baby boy.   

The Employer’s time clock records for September 23, 2011, through October 6, 
2011, reflect that Claimant worked zero hours.  Thus, the Claimant either failed to report 
to work or failed to clock in when he arrived at work. 

The Claimant testified that he did not recall missing any scheduled work shifts 
between September 15, 2011, and October 6, 2011.  He believed he worked his normal 
work schedule during that time period.  

The Claimant presented no evidence concerning whether he received correct 
paychecks for all of the hours he allegedly worked between September 15, 2011, and 
October 6, 2011.   

During the hearing, Claimant recalled that one or two days after October 6, 2011, he 
contacted his shift manager and requested information about requesting a leave of 
absence (LOA) for the birth of his son.  The Claimant testified that he picked up a LOA 
application form, completed it, and had his wife’s obstetrician complete it.  He testified 
that on or about October 10, 2011, he hand-delivered the completed form to the 
personnel staff at the Evergreen store. 



Claimant testified that his son was born on October 13, 2011, and that he attempted 
to return to work approximately one week later at which time he learned he had been 
fired for not coming into work or calling in.  He testified he believed he was on a LOA, 
but never adequately explained why he thought the Employer had approved the LOA 
request.   

A Concentra medical record dated October 12, 2012, reflects that Claimant reported 
to PA Wells that the Employer had fired him.   During this visit, PA Wells released 
Claimant to return to work with restrictions as follows:  no lifting over two pounds; no 
pushing and/or pulling over five pounds of force; and should be sitting 75% of the time.  
PA Wells also referred the Claimant to Dr. Samuel Chan, who is a physical medicine 
and rehabilitation specialist.   

On October 25, 2012, Dr. Chan evaluated the Claimant. Claimant reported very 
minor improvement in his condition since the date of his injury. Dr. Chan noted that 
Claimant’s physical examination was somewhat unrevealing due to symptom 
magnification, but offered Claimant an epidural steroid injection. Dr. Chan continued the 
work restrictions imposed on October 12, 2012. Dr. Chan noted that Claimant had a 12-
day old son.   

Claimant admitted he was aware that if he needed to miss work, including the 
modified duty work, the Employer required him to call in.  Claimant was also aware of 
the Employer’s policy that employees will be terminated for failing to report for three 
scheduled work shifts and failing to call in to report an anticipated absence from work. 

*M explained that the Employer maintains an automated interactive voice response 
system (IVR) which allows employees to call in intended absences.  The IVR tracks 
employees’ attendance and notifies a manager that an employee will not be reporting to 
work.   

The Employer’s Exit Interview form reflects that the Claimant called into the IVR on 
September 18, 23, and 24, 2011.  He failed to call in on September 25, 27 and 29, and 
October 1, 2, and 4, 2011.  The Employer terminated the Claimant’s employment 
effective October 6, 2012, for job abandonment based on his failure to report to work 
and failure to call in for three scheduled work shifts.   

On October 26, 2011, the Respondents filed a General Admission of Liability that 
admitted for an AWW of $412.56 and for TTD commencing on October 6, 2011. 

The Respondents also filed a Petition to Modify, Terminate or Suspend 
Compensation on October 26, 2011, requesting that TTD be terminated from October 
23, 2011 to November 5, 2011.  The Respondents cited, as their basis for terminating 
TTD, that the Claimant failed to report to work for his scheduled work shifts and failed to 
call the Employer regarding his intended absences.   The Petition states that the 
Employer would have been able to accommodate the Claimant’s restrictions had he 



remained employed.  The Division of Workers’ Compensation approved the Petition to 
Modify, Terminate or Suspend benefits effective October 26, 2011. 

On December 2, 2011, the Respondents filed an Amended General Admission of 
Liability that admitted for TTD from October 6, 2011, through October 25, 2011, in the 
total amount of $785.84.  

The evidence establishes that Claimant did not report to work for his scheduled 
shifts on September 25, 27 and 29, 2011, or on October 1, 2, and 4, 2011.  Claimant 
also failed to call the Employer or the IVR to inform the Employer that he would not be 
reporting to work on those dates.  As a result, the Employer terminated the Claimant’s 
employment effective October 6, 2011, based on its established attendance policy.   

The Claimant’s testimony to the contrary defies logic.  First, the Claimant insisted 
that he worked his normal shift between September 15, 2011, and October 6, 2011, but 
he could not explain why the Employer’s time clock system reflected multiple absences 
nor did he testify concerning whether he was paid for all of these shifts he allegedly 
worked.  Further, Claimant did not believe he missed any work during that time period 
although the Employer’s records reflect that Claimant called in to report absences three 
different times (September 18, 23 and 24).  The Claimant also testified that he 
requested a LOA after the date the Employer terminated his employment and that he 
believed such request was approved.  He believed the LOA essentially allowed him to 
miss work for the birth of his son from approximately October 10, 2011, until 
approximately October 20, 2011.  One medical record, however, reflects that Claimant’s 
son was born before October 6, 2011, and another record is consistent with Claimant’s 
testimony that his son was born on October 13, 2011.  Another medical record reflects 
that Claimant knew by no later than October 12, 2011, that the Employer had fired him, 
which would have occurred before his son was born according to the Claimant’s 
testimony.  While it is plausible that the Claimant submitted the LOA request earlier than 
he recalled during the hearing, he nevertheless failed to establish why he believed the 
Employer had approved it.  In addition, the inconsistencies between the records and 
Claimant’s testimony make it difficult to even ascertain the date on which Claimant’s son 
was born let alone when he applied for a LOA.   

Claimant’s failure to report to work for his scheduled work shifts and failure to call in 
to report his intended absences constitute a volitional act that resulted in the termination 
of his employment.  Respondents established that Employer maintained a no call/no 
show policy that Claimant knew about. Accordingly, the Respondents have established 
that Claimant was responsible for the termination of his employment.  

Claimant has established that it is more probably true than not that his work injury 
prevented him from returning to regular or modified work from October 6, 2011, through 
October 12, 2011, which is the date PA Wells released him to return to modified duty.  
PA Wells specifically released Claimant to return to work on October 12, 2011, with 
restrictions that the Employer would have accommodated had Claimant remained 
employed.  Thus, Claimant’s wage loss from October 6 through October 11 was 



proximately caused by his low back injury, and was not the result of his termination by 
Employer.  Claimant’s wage loss from October 12, 2011, and ongoing is the result of his 
termination by Employer, for which he was responsible.  But for the termination, the 
Employer would have provided Claimant modified duty work within his restrictions, as it 
had previously provided before the termination.   

During the two weeks that preceded Claimant’s injury, he worked an average of 35 
hours each week and earned an average of $329.47 for each week.  Claimant’s 
testimony concerning the number of hours he would have worked is not persuasive.  His 
work history with the Employer was of such a short duration that the only fair method of 
calculating Claimant’s AWW is to evaluate the two weeks Claimant worked prior to his 
injury.  Accordingly, the Judge finds that Claimant’s AWW is $329.47. 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 Temporary Total Disability & Responsibility for Termination of Employment 

To prove entitlement to TTD benefits, claimant must prove that the industrial injury 
caused a disability lasting more than three work shifts, that he left work as a result of the 



disability, and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S, requires a 
claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, 
supra.  The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element of disability 
may be evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his regular employment.  Ortiz v. 
Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).   

Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide that, 
where it is determined that a temporarily disabled employee is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the on-
the-job injury. Respondents shoulder the burden of proving by a preponderance of the 
evidence that claimant was responsible for his or her termination.  See Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 
(Colo. App. 2000).   

By enacting the termination statutes, the General Assembly sought to preclude an 
injured worker from recovering temporary disability benefits where the worker is at fault 
for the loss of regular or modified employment, irrespective whether the industrial injury 
remains the proximate cause of the subsequent wage loss.  Colorado Springs Disposal 
v. Martinez, 58 P.3d 1061 (Colo. App. 2002) (court held termination statutes 
inapplicable where employer terminates an employee because of employee's injury or 
injury-producing conduct). An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act which an employee would reasonably expect 
to result in the loss of employment.  Patchek v. Colorado Department of Public Safety, 
W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault determination depends 
upon whether claimant performed some volitional act or otherwise exercised a degree 
of control over the circumstances resulting in termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 
(Colo. App. 1995). 

A claimant, however, is not necessarily precluded from receiving TTD benefits if a 
worsening of the claimant’s work-related condition causes the wage loss.  See 
Anderson v. Longmont Toyota, 102 P.3d 323 (Colo. 2004); Grisbaum v. Industrial Claim 
Appeals Office, 109 P.3d 1054 (Colo. App. 2005).   A wage loss is caused by a 
worsened condition if the worsening results in physical restrictions which did not exist at 
the time of the termination and such restrictions cause a limitation on the claimant’s 
temporary earning capacity which did not exist when the claimant caused the 
termination.  Martinez v. Denver Health, W.C. 4-527-415 (August 8, 2005).  The 
question of whether a worsened condition has caused a claimant’s wage loss following 
a termination from employment is a factual determination for the ALJ.  Harris v. Diocese 
of Colorado Springs, WC 4-669-016 (ICAP, Sept. 3, 2008). 



As found, the Claimant committed a volitional act that led to the termination of his 
employment and he exercised a sufficient degree of control over the circumstances of 
his termination. Claimant should have reasonably expected to lose his job if he failed to 
call in or report to work for six work shifts.  The Claimant admitted that he was aware of 
the Employer’s policies concerning absences and the call-in procedures.  The Claimant 
had also utilized the IVR call-in system on three different occasions to report his 
intended absences prior to his termination.  The Judge is not persuaded by Claimant’s 
testimony concerning the LOA request or his testimony that he actually worked all of his 
scheduled shifts between September 15 and October 6, 2011.  Accordingly, Claimant is 
responsible for the termination of his employment.   

Claimant, however, has proven by a preponderance of the evidence, that his work 
injury, rather than the at-fault termination of his employment, prevented him from 
performing any work beginning on October 6, 2011.  At that time, PA Wells restricted 
Claimant from working in any capacity, which represented a worsening of his condition.  
Claimant’s work injury prevented him from working until October 12, 2011, when PA 
Wells released Claimant to return to modified duty.  As found, it is more probably true 
than not that the Employer would have continued to offer Claimant modified work within 
his restrictions beginning on October 12, 2011, had he remained employed.   According 
to the provisions of §§ 8-42-103(1)(g) and 8-42-105(4), C.R.S., Insurer is not liable for 
that portion of Claimant’s wage loss that is the result of Claimant’s at-fault termination.  
As such, once Claimant was released to return to modified duty, his work injury was no 
longer the cause of his wage loss.  Rather, Claimant’s wage loss from October 12, 
2011, and ongoing is the result of his at-fault termination of his employment. 

Insurer shall pay Claimant TTD benefits from October 6, 2011, through October 11, 
2011.  Claimant’s claim for TTD benefits from October 12, 2011, ongoing is denied and 
dismissed. 

 Average Weekly Wage 

Section 8-42-102(3), C.R.S, grants the ALJ discretionary authority to alter the 
customary formula if for any reason it will not fairly determine claimant's average weekly 
wage.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  This discretionary 
authority permits the ALJ to calculate the average weekly wage based on earnings from 
concurrent employments which the claimant held at the time of the injury.  St. Mary's 
Church & Mission v. Industrial Commission, 735 P.2d 902 (Colo. App. 1986).  The 
overall objective of calculating AWW is to arrive at a fair approximation of claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Commercial 
Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).   

The wages Claimant earned during the two weeks that immediately preceded his 
injury represent the fairest approximation of Claimant’s wage loss and diminished 
earning capacity.  Claimant only worked for about two weeks prior to sustaining the 
injury.  During one week, he worked almost 40 hours and during the second week, he 
worked almost 31 hours.  The Judge declines to speculate that Claimant would have 



worked 40 hours every week had he not been injured.   Further, the testimony of Roman 
*M that a “full time” employee may work between 34 and 40 hours was credible and 
persuasive.   Accordingly, Claimant’s AWW is $329.47. 

ORDER 

 It is therefore ordered that: 

Insurer shall pay Claimant TTD benefits from October 6 through October 11, 2011. 

Claimant’s claim for TTD benefits from October 12, 2011, and ongoing is denied and 
dismissed. 

Claimant’s average weekly wage is $329.47. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 4, 2012 

Laura A. Broniak 

Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-320-01 

ISSUES 

The issues for determination are compensability and medical benefits. Other issues 
were reserved.  



FINDINGS OF FACT 

Claimant testified that on June 13, 2011, she was moving 47 storage boxes in the 
course and scope of her employment. She did this for three to four hours at a steady 
pace. She testified that at about two and one-half hours into this activity she began to 
feel pain in her right hip. The pain became worse.  

Claimant told her supervisor that day. Claimant did not then seek medical treatment. 
Claimant told her manager on June 15, 2011.  

On June 15 2011, Claimant saw a nurse practitioner in the office of her personal 
physician, Dr. John Morrison, for a routine follow-up for non-work related conditions. In 
the medical report there is no mention of an incident at work or of back or hip pain. 

Claimant first sought treatment for her hip pain on August 24, 2011, at the office of 
her personal physician. She complained of hip pain beginning on June 13 when she 
moved boxes, and complained of persistent pain since then. Lumbar spine AP and 
lateral radiographs were taken on August 24, 2011. There were negative for any acute 
abnormality in the lumbosacral spine. An examination of the right hip was also negative. 
The assessment was chronic right hip pain with normal x-rays.  

On September 7, 2011, Dr. John Morrison examined Claimant. His assessment was 
“persistent left leg pain most likely lumbar radiculopathy.” Dr. Morrison recommended 
an MRI of the lumbar spine.  

An MRI of the lumbar spine was taken on September 15, 2011. The MRI showed 
mild degenerative change with no significant stenosis.  

On September 16, 2011, Dr. Morrison’s assessment was “possible hip muscle 
related problem as hip flexor generated from moving boxes.”  

Dr. Morrison referred Claimant to Dr. Gin-Ming Hsu, who first examined Claimant on 
September 27, 2011. Claimant described her pain as 8 to 10 out of ten. Dr. Hsu 
reviewed the MRI and stated that it showed “a small L4-5 disc bulge [that] may be 
impinging on descending right L5 nerve.” He recommended epidural injections.  

Claimant underwent injections into her lumbar spine on October 7, November 4, and 
December 2, 2011. On January 5, 2012, Dr. Hsu stated, “a component of her pain is 
consistent with a lumbar radiculitis. Review of the MRI images shows a small bulge at 
L4-5 that may be impinging on the descending right L5 nerve.” Dr. Hsu stated, “since 
she has not responded well to epidural injection I will proceed with a diagnostic right hip 
injection.” 

Claimant received an injection to her right hip on January 13, 2011. She reported 
about a month after the injection that her right leg pain had improved significantly.  



Dr. Allison Fall examined Claimant on January 26, 2012. Dr. Fall’s impression was 
“complaints of right hip, knee, and leg pain without correlating objective findings. “ Dr. 
Fall opined that there was no injury on June 13, 2011 to her lumbar spine or her hip.  

Claimant received another hip injection on March 16, 2012. Claimant testified that 
the injection provided temporary relief.  

Dr. Alan Lichtenberg testified at the hearing. Dr. Lichtenberg stated that Claimant 
clearly sustained a work related injury based on the MRI and findings in medical reports 
of tenderness, tightness, and limited range of motion. He testified that the injury possibly 
had not been diagnosed and there were unidentified sources of pain. He testified that 
the hip pain may be sacroliac pain or low back pain. He stated that it is possible that 
facet joint disease was causing Claimant parenesthias. He testified that there were 
possible primaformal problems. He testified that these are possibilities that must be 
explored. Dr. Lichtenberg referred to NIOSH studies that show a relationship between 
the type of work Claimant did and back disorders. Dr. Lichtenberg testified that the 
periformis is potentially an issue and would be consistent with the incident. (Emphasis 
added).  

Dr. Lichtenberg testified as to what “may be”, what “is possible”, and what “is 
potentially” a result of the incident. His testimony is not persuasive.  

Dr. Fall testified at the hearing. She testified that Claimant does not have a problem 
in her lumbar spine based on the MRI that showed only very mild degenerative changes 
that would not result in symptoms to her right hip. She testified that Claimant’s 
temporary relief following injections was not diagnostic of a lumbar problem. Dr. Fall 
testified that her assessment is that Claimant suffers from “right hip pain” and that the 
incident described by Claimant is not consistent with a cause for her right hip pain. 
There is no mechanism of injury for an internal derangement of Claimant’s hip joint. The 
opinions of Dr. Fall are credible and persuasive.  

Claimant did not require medical treatment and did not suffer any wage loss as a 
result of the lifting she did at work on June 13, 2011. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of the respondents. Section 8-43-201, C.R.S. 



A compensable claim involves an “injury” which requires medical treatment or results 
in disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). All results 
flowing proximately and naturally from an industrial injury are compensable. See 
Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). It is sufficient if the 
injury is a "significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment. A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury. Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 

 

Claimant has shown by a preponderance of the evidence that she lifted storage 
boxes on June 13, 2011 and felt a pain in her right hip as she did the lifting. The pain 
became worse over time.  

Claimant did not seek medical treatment for her pain until mid-August 2011. 
Claimant has failed to establish by a preponderance of the evidence that the medical 
care she received was the result of the June 13, 2011 lifting. The lifting did not cause, 
aggravate, or accelerate her condition. Claimant has failed to establish by 
preponderance of the evidence that she sustained any disability as a result of the lifting 
she performed at work on June 13, 2011.  

The claim is not compensable.  

ORDER 

It is therefore ordered that the claim is denied and dismissed.  

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 4, 2012 

Bruce C. Friend, ALJ 



Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-856-563-01 

ISSUES 

 The issues for determination are medical benefits (total knee replacement 
recommended by Dr. Stull), disfigurement, temporary partial disability benefits, and 
penalties for violation of Rule 5 and 6, OACRP.  The parties stipulated that the Average 
Weekly Wage is $698.60.  

FINDINGS OF FACT 

Claimant has a history of problems in her left knee. In 1997, Claimant reported that 
she fell and twisted her left knee. She complained of pain and swelling. She also 
reported she struck her knee on some furniture. In 2002, Claimant reported left knee 
soreness from “walking funny.” She also alleged she fell on the left knee and this 
changed her gait, resulting in right knee pain. Claimant also has a history of right knee 
pain. In October 2004, Claimant complained of right knee discomfort. She reported her 
knee gave out on some steps resulting in swelling and severe pain. She was diagnosed 
with a likely ligament or meniscal injury and was referred for an orthopedic consult. 
Claimant also gave a different history that her right knee “just began hurting” in August 
2004. Claimant admitted to a gradual onset of right knee pain over several years. 
Claimant testified that the right knee was an athletic injury from playing tennis that 
eventually just suddenly gave out on her. MRI of the right knee was performed on 
October 15, 2004. The MRI findings included degenerative changes. On November 5, 
2004, Dr. Lammens stated that Claimant had end-stage arthritis of the right knee and 
recommended right knee arthroplasty. Dr. Lammens performed a total knee 
replacement of the right knee on January 27, 2005. 

Claimant was injured on March 9, 2011. She was on a ladder reaching for an auto 
part from the top shelf. The part was heavier than she expected. The part slipped out of 
her hand and struck her left knee.  

Claimant sought treatment at Concentra Medical Center. Dr. Jan Updike examined 
Claimant on March 11, 2011. Claimant reported that the object that struck her knee 
weighed 40 pounds. Dr. Updike stated the object fell directly onto her flexed distal 
quadriceps and patellar region. Dr. Updike found ecchymosis across the distal 
quadriceps tendon of the extensor femoris and across the patellar region, and swelling 
across the distal extensor femoris tendon. His assessment was contusion and strain of 
the left knee.  

MRI of the left knee on April 14, 2011 showed:  



Large complex degenerative macerated tear of the posterior horn and body of the 
lateral meniscus; (2) severe cartilage loss within the lateral femorotibial compartment 
with denudation or near complete denudation of the majority of the cartilage; (3) lesser 
cartilage loss within the patellofemoral compartment with degenerative full-thickness 
cartilage defect within the lateral facet; and (4) moderate-sized joint effusion with 
synovitis, moderate size Baker’s cyst. 

Claimant did not allege any twisting injury to Dr. Updike on March 11, 2011. There is 
no documentation of a twisting injury in any of Dr. Updike’s records in March or April 
2011. The first allegation that her knee was twisted was to Dr. Hewitt, one and a half 
months after the injury and after the MRI was performed showing a degenerative 
meniscus tear.  

Dr. Stull stated in his reports that Claimant was asymptomatic in the left knee before 
the work injury. Dr. Stull stated, “This patient was without symptoms before the on the 
job injury” and the patient “had an asymptomatic left knee before an on-the-job injury in 
April or May of this year”. He also stated that Claimant had “no previous significant 
problem with her knee.” The weight of the evidence is that Claimant’s pre-existing 
osteoarthritis was symptomatic prior to the injury: Claimant admitted at hearing that she 
had aches and pains in her left knee prior to the injury that she attributed to her age; Dr. 
Hewitt noted that Claimant admitted to intermittent pain in the knee in the past; to Dr. 
Updike Claimant acknowledged prior “slight discomfort” lasting “8-12 hours”; to Dr. 
Healey Claimant acknowledged prior “pain and aching” in the left knee. 

In April 2011, Claimant was referred to Dr. Hewitt for an orthopedic evaluation. Dr. 
Hewitt diagnosed “preexisting degenerative arthritis with lateral meniscal tear.” Dr. 
Hewitt did not state whether the meniscal tear was causally related to the work injury. 
Dr. Hewitt recommended a left knee meniscectomy. Dr. Hewitt informed Claimant that 
the surgery “would not alter the natural history of her degenerative arthritis”. On May 24, 
2011, Dr. Hewitt performed left knee arthroscopic partial meniscectomy and 
synovectomy. Following surgery, Claimant reported “not much pain” and denied new 
symptoms or problems. Claimant was not using pain medication. In July 2011, Claimant 
reported she was ready for regular duty, and was scheduled to return in two weeks for 
an impairment rating.  

On July 26, 2011, the date that Claimant was scheduled for an impairment rating, 
Claimant alleged she was “markedly worse,” which she attributed to having been 
transferred to a different store. This report of subjectively worsening knee pain was 
some four and a half months after the alleged injury.  

Dr. O’Brien performed an independent medical examination on November 7, 2011. 
Dr. O’Brien took a history from Claimant, performed a detailed record review, and 
examined Claimant. Dr. O’Brien opined that Claimant’s initial injury was a minor left 
quadriceps contusion that would typically heal in six weeks. He opined that there was 
no mechanism to cause a meniscus tear or internal derangement of the knee. Further, 
he noted that in the initial examination on March 11, 2011, the McMurray test was 



negative. If the injury had caused a meniscus tear or caused it to become symptomatic 
on March 9, 2011 the McMurray’s test would have been positive and would have 
resulted in pain. Dr. O’Brien stated that the evidence, including the MRI, demonstrated 
degenerative changes that take years to become evident, and that there were no 
findings on MRI consistent with an acute injury. Age-related knee arthritis is often 
bilateral, and Claimant’s right knee condition is further evidence that she had pre-
existing arthritis. Dr. O’Brien reviewed Dr. Stull’s opinion and issued a supplemental 
report. He stated that blows to the front of the knee do not cause meniscus tears and 
they do not progress arthritis. He stated that the medical literature does not support that 
a blow to the knee could progress arthritis. 

Dr. O’Brien testified by deposition. He testified that meniscus tears are typically 
caused either by age-related dessication or by rotation or torsion injuries. He testified 
that the mechanism of injury described initially by Claimant was not associated with 
meniscus tears. Further, he explained why a negative McMurray’s test on initial 
examination was inconsistent with an acute meniscus tear. He testified that the surgery 
performed on March 9, 2011 was not causally related to the work injury. Further he 
testified that it was not indicated medically due to Claimant’s advanced age because it 
was unlikely the macerated meniscus was causing the symptomology and because it 
was insignificant clinically because it was so deteriorated. He testified that Claimant was 
a candidate for knee replacement before the injury and that her left knee arthritis pre-
existed the injury by years. He testified that bruises do not affect underlying arthritis. He 
testified that the location of Claimant’s contusion was not even to the knee itself, but 
rather above the knee joint at the quadriceps muscle. He testified that there is no 
medical literature to support a cause-and-effect relationship between Claimant’s 
mechanism of injury and alteration of the course of pre-existing arthritis. Dr. O’Brien 
testified that the overwhelming majority of knee replacements have no precipitating 
injury or event.  

Dr. Healey linked the March 9, 2011 injury and the underlying arthritis. Dr. Healey 
stated in his report that his theory was that the striking of the knee caused acute 
synovitis and bruising that permanently aggravated Claimant’s arthritis. Dr. O’Brien 
testified that Dr. Healey’s theory was “almost medically impossible” and that there is no 
medical literature to support such a theory of causation. Dr. O’Brien testified that it is not 
medically probable that the quadriceps contusion caused disability or permanent 
impairment. He testified that it is not medically probable that the work injury caused a 
need for surgery, viscosupplementation2

Dr. Stull examined Claimant on November 10, 2011. He stated that, after having 
reviewed Claimant’s history, “the need for knee replacement was precipitated by the on-
the-job injury in that the patient had no previous significant problems or pain within the 
knee prior to being injured on the job.” 

, or knee replacement.  

                                                 
2
 Viscosupplementation involves intra-articular injections. These injections are for treatment of osteoarthritis of the knee. 

http://arthritis.about.com/od/kneetreatments/g/viscosupplement.htm 



The opinions of Dr. O’Brien are credible, and are more persuasive than the contrary 
opinions of Dr. Stull, Dr. Healey, and others. It is found that the compensable injury did 
not result in Claimant’s need for knee replacement surgery.  

Claimant testified that she was forced to use sick time to attend medical 
appointments. However, wage records reflect the following sick times: 9.75 hours on 
March 12, 2011; one hour on April 7, 2011; one hour on April 8, 2011; three days of sick 
time from May 24-26, 2011; and eight hours of sick time on July 13, 2011 [Exh. O]. 
Claimant used vacation time for a full week off of work from April 10 -14, 2011. Claimant 
worked on March 10 and March 11, 2011, which were the two days following her work 
injury. There is no record of a medical appointment on March 12, 2011. There is no 
record of a medical appointment on April 7, 2011. There is no evidence of medical 
appointments from April 10-13, 2011. There is no record of a medical appointment on 
July 13, 2011. Claimant admitted at hearing that she had “no idea” what days she was 
forced to use sick time [Record 9:18]. She testified that she made up any hours she 
missed attending doctor appointments [Id]. She testified that it was possible that she 
received both sick time and temporary total disability benefits at the same time [Record 
9:21]. Records indicate that Claimant received both sick time and temporary total 
disability benefits for May 25-26, 2011 [Exh. 1, Exh. O]. There is no 
persuasive evidence to support that Claimant used sick time to attend doctor 
appointments. There is no persuasive evidence that any fluctuation in hours from week 
to week after the work injury were caused by the work injury. 

CONCLUSIONS OF LAW  

Liability for the recommended knee replacement surgery: 

        Even if a claimant suffers a compensable injury in the first instance, the ALJ 
may nonetheless deny a claim for medical treatment if the claimant fails to establish that 
the current and ongoing need for medical treatment is proximately caused by an injury 
arising out of and in the course of the employment. See Snyder v. City of Aurora, 942 
P.2d 1337 (Colo. App. 1997). A respondent has a viable defense to a claim for benefits, 
even if the claim was originally compensable, if the medical condition at issue is no 
longer related to or caused by the compensable injury. Id. Claimant has the burden to 
prove that the requested medical benefit is reasonable and necessary to treat a 
condition caused by the work injury. 

        The persuasive evidence is that Claimant’s left knee conditions (macerated 
meniscus, arthritis) pre-existed this claim and were not caused by the work injury. The 
April 14, 2011 MRI showed only degenerative conditions, and those degenerative 
conditions were significant. The MRI, taken roughly one month after the injury, showed 
that Claimant’s lateral meniscus was “macerated”. The radiologist specifically noted that 
the tear was degenerative. The MRI also showed severe cartilage loss and other 
degenerative findings.  



        The findings on Claimant’s left knee MRI were remarkably similar to those on 
her right knee in 2005. Both showed degenerative meniscus tears, both showed joint 
effusion and a Baker’s cyst, and both showed degenerative changes in multiple 
compartments. 

        Dr. O’Brien’s opinion is credible and persuasive. It is not medically probable 
that the March 9, 2011 work injury caused a meniscus tear, caused a need for the May 
24, 2011 surgery, caused a need for viscosupplementation, or caused a need for left 
knee replacement.  

        Claimant has failed to show that the requested surgery is reasonably needed to 
cure and relieve from the effects of the compensable accident. Section 8-42-101, C.R.S. 
Insurer is not liable for the costs of such surgery.  

 Temporary partial disability benefits. 

        Section 8-42-106, C.R.S., provides that if a claimant suffers temporary partial 
disability, the employee shall receive sixty-six and two-thirds percent of the difference 
between the employee’s average weekly wage at the time of injury and the employee’s 
average weekly wage during the continuance of the temporary partial disability. 
Claimant must prove a causal connection between the work injury and subsequent 
wage loss in order to obtain temporary disability benefits. PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995); Nguyen v. Intertech Plastics, W.C. Nos. 4-585-
059, 4-585-060, 4-585-072 (December 17, 2004) (applying PDM Molding to temporary 
partial disability benefits).  

        The evidence does not support that the fluctuation in Claimant’s hours after the 
injury were related to the work injury. Claimant is an hourly employee whose hours vary 
from week to week. That was true before the work injury and continued after. Following 
the injury, Claimant sometimes worked more than forty hours per week and received 
overtime; other weeks she worked less than forty hours per week. It is Claimant’s 
burden to prove that in any period in which she worked fewer hours the cause of the 
reduction in hours was her work injury. There is no persuasive evidence to support that. 
It is improbable that the injury would cause a reduction in hours on one week, but not 
interfere with her working overtime the next. There is no correlation in the records 
between Claimant’s fluctuating hours and her left knee condition or treatment. 

        Claimant has failed to establish by a preponderance of the evidence that she 
sustained any loss of wages prior to the date of the hearing as a result of the 
compensable injury. Claimant’s request for temporary partial disability benefits is 
denied. 

Penalty for violation of WCRP 5 or WCRP 6:         

        Claimant has alleged penalties against Respondents for “forcing” Claimant to 
use sick or vacation pay for attending medical appointments.  



        Section 8-43-304(1), C.R.S., allows an ALJ to penalize a person who violates a 
rule, statute, or order in the amount of up to $1,000 per day. The imposition of penalties 
under 8-43-304(1) requires a two-step analysis. The ALJ must first determine whether 
the disputed conduct constituted a violation of a rule or order. Allison v. Industrial Claim 
Appeals Office, 916 P.2d 623 (Colo. App. 1995). If the ALJ finds a violation, the ALJ 
must determine whether the person’s actions that resulted in the violation were 
objectively reasonable. See City Market, Inc. v. Industrial Claim Appeals Office, 68, 
P.3d 601 (Colo. App. 2003). The reasonableness of the employee’s action depends on 
whether it is predicated in a rational argument based in law or fact. Jiminez v. Industrial 
Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003).  

        Claimant’s allegation is unsupported legally or factually. Claimant has not cited 
any specific rule, statute or order that Respondents have violated. Rather, she generally 
cites WCRP 5 and WCRP 6.  

        WCRP 6 is not relevant as it involves termination of benefits. There is no 
allegation that Respondents improperly terminated any temporary disability benefits. 

        WCRP 5 contains numerous provisions regarding claims adjustment 
requirements. Claimant has not cited any of the specific provisions, despite the ALJ 
allowing post-hearing submissions for the purposes of affording the opportunity to 
claimant to brief the issue. Claimant has failed to state with specificity the grounds upon 
which a penalty is sought as required by C.R.S. 8-43-304(4), and his penalty allegation 
should be dismissed on that failure alone. 

        Moreover, the allegation is unsupported factually. The payroll records 
document the sick time Claimant claimed following the work injury. The sick time 
claimed does not correspond with Claimant’s treatment records. Claimant admitted in 
her testimony that she had “no idea” what days she was “forced” to use sick time. She 
testified that she generally made up for any time spent attending medical appointments 
by working other hours. Claimant’s allegation that she used $808.28 in sick pay to 
attend medical appointments is not supported by the evidence and is inconsistent with 
Claimant’s own testimony. The sick time used does not correspond with the records of 
medical appointments. There is no persuasive evidence that Claimant used sick time or 
vacation time to attend medical appointments. 

        Claimant has the burden to prove entitlement to temporary partial disability 
benefits. Claimant has failed to prove that the work injury caused her hours to fluctuate 
from week to week. Moreover, there is no obligation for Insurer to admit for temporary 
partial disability benefits. Claimant has failed to demonstrate any legal or factual basis 
for a penalty against Respondents. 

Disfigurement: 

        Section 8-42-108, C.R.S., provides for additional compensation if the work 
injury causes serious, permanent disfigurement to parts of the body normally exposed 



to public view. For injuries prior to July 1, 2011, the maximum disfigurement award is 
$4,396.  

        Claimant’s work injury was a quadriceps contusion. Claimant seeks 
disfigurement for scarring caused by the arthroscopic surgery performed by Dr. Hewitt. 
The surgery performed by Dr. Hewitt was directed to the pre-existing, degenerative, 
macerated meniscus tear and is not causally related to the March 9, 2011 work injury. 

        Claimant is not entitled to additional benefits for disfigurement.  

ORDER 

IT IS THEREFORE ORDERED THAT: 

        1.        Claimant’s request for left knee arthroplasty (knee replacement surgery) 
is denied. 

        2.        Claimant’s request for temporary partial disability benefits is denied. 

        3.        Claimant’s request that the ALJ order reinstatement of sick time is 
denied. 

        4.        Claimant’s request for penalties against Respondents is denied. 

        5.        Claimant’s request for disfigurement benefits is denied. 

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see Section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.  You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 4, 2012 

Bruce C. Friend, ALJ 

Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 



STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-662-039-04 

ISSUES 

 The issue determined herein is claimant’s petition to reopen. 

FINDINGS OF FACT 
Claimant sustained an admitted industrial injury to his low back on May 24, 2005 

while lifting a steel beam onto the roof of a building.  At hearing, claimant testified that 
he also fell five or six feet from a scaffold.  The medical records do not show any report 
of claimant falling in the accident. 

On May 18, 2005, six days before the work injury, claimant sought treatment from 
Dr. Hodge’s office for severe and chronic low back pain.  Claimant reported that he 
could barely walk.  His physician concluded that he had no change in his degenerative 
disease in his low back.  He continued claimant’s medications and referred claimant to 
an orthopedist to determine the need for further treatment. 

Dr. Polanco provided conservative care for the work injury.  A May 25, 2005, 
magnetic resonance image (“MRI”) showed L3-4 and L4-5 disc bulges impinging on the 
thecal sac and a disc bulge at L5-S1 with bilateral S1 nerve root impingement. 

On June 27, 2005, Dr. Polanco administered an epidural steroid injection (“ESI”) at 
L5-S1, which provided no symptom improvement for claimant.  An October 10, 2005, 
discogram and computed tomography (“CT”) scan showed a disc tear at some level 
between L3 and S1. 

On February 21, 2006, claimant sustained an aggravation of his work injury when he 
slipped and fell on ice while in the course and scope of his employment with 
Respondent.  Dr. Polanco provided additional care.   

Dr. Sung performed laminectomy and discectomy surgery to repair a herniated disc 
at L4-5.  Claimant did not improve.  Dr. Polanco provided a repeat ESI on June 20, 
2006, which did not help.  On July 3, 2006, Dr. Sung performed a repeat surgery to 
remove a free disc fragment at L4-5.   

Claimant temporarily improved post-surgery, but then worsened again.  Dr. Polanco 
provided additional treatment, including a series of trigger point injections. 

On December 11, 2006, Dr. Polanco determined that claimant was at maximum 
medical improvement (“MMI”).  Dr. Polanco recommended ongoing post-MMI 
medication and medication management.  Dr. Polanco issued a March 9, 2007, 
correction to his impairment rating. 

On November 12, 2007, Dr. Mason performed a Division Independent Medical 
Examination (“DIME”).  She diagnosed herniated disc at L4-5, chronic low back pain 
that was preexisting, hypothyroidism, and symptom magnification.  Dr. Mason found no 
physiologic radicular symptoms and determined permanent impairment for the lumbar 
spine.  Dr. Mason recommended medical maintenance benefits after MMI. 

On January 29, 2008, respondent filed a final admission of liability (“FAL”) for the 
impairment rating provided by the DIME and for “reasonable and necessary 
maintenance care only.”   



On March 19, 2008, claimant returned to Dr. Polanco for the first time in thirteen 
months.  Claimant reported that he had been incarcerated for a period of time and had 
just gone to the emergency room due to low back pain and spasms.  Dr. Polanco 
diagnosed low back pain and radiculopathy.  Dr. Polanco prescribed an active 
stretching regimen and medications. 

On April 15, 2008, Dr. Carbaugh performed an independent psychiatric examination 
for respondent.  Dr. Carbaugh concluded that claimant had symptom magnification, but 
also had depression that was partly due to the work injury. 

On April 24, 2008, Dr. Richman performed an IME for respondent.  Claimant 
complained of diffuse low back pain, but also complained of diffuse pain over much of 
his body.  Dr. Richman diagnosed a herniated disc at L4-5, surgically repaired, and 
depression as work injuries.  He also diagnosed nonphysiologic whole body pain that 
was either psychological or fibromyalgia.  Dr. Richman recommended ongoing 
medication management, including medication for Claimant’s depression, independent 
exercise, a TENS unit, and follow-up visits with the authorized treating physician as 
reasonably necessary medical maintenance benefits. 

On July 24, 2008, Dr. Polanco reexamined claimant and concluded that claimant 
had radicular symptoms and failed back surgery.  Dr. Polanco recommended a trial of a 
spinal stimulator.  Dr. Polanco thought that claimant was psychologically stable and had 
no contraindications psychologically for the spinal stimulator. 

On December 2, 2008, Dr. Carbaugh performed a medical record review for 
respondent.  Dr. Carbaugh disagreed with Dr. Polanco’s conclusion that claimant was 
psychologically stable and a good candidate for the stimulator. 

On December 22, 2008, Dr. Richman performed a follow-up IME for respondent.  
Claimant reported increased diffuse pain.  Dr. Richman agreed that claimant appeared 
to have more pain, but he thought that it was due either to fibromyalgia or depression.  
In either event, claimant was not a good candidate for a spinal stimulator.  Dr. Richman 
continued to recommend some limited medical maintenance care, including anti-
depressants.   

On May 6, 2009, Dr. Polanco reexamined claimant, who wanted to reapply for 
authorization of a spinal stimulator.  On May 12, 2009, claimant returned to Dr. Polanco, 
reporting significantly increased radicular pain and leg numbness without any inciting 
incident.  Dr. Polanco recommended a lumbar MRI and another lumbar ESI. 

On June 10, 2009, Dr. Carbaugh reviewed additional medical records and stated 
that they did not change his opinion about the spinal stimulator.  Dr. Carbaugh noted 
that Dr. Polanco had not commented on the nonphysiologic factors demonstrated by 
claimant.  Dr. Carbaugh was unsure if Dr. Polanco was ignoring such factors or did not 
see them as important to the spinal stimulator decision. 

On July 31, 2009, Dr. Polanco reexamined claimant and noted that he was still at 
MMI, but needed the MRI and ESI. 

The August 3, 2009, MRI showed a herniated disc at L3-4 with L4 nerve root 
compression, L4-5 foraminal narrowing, and L5-S1 mild degenerative changes. 

On September 1, 2009, Dr. Polanco diagnosed severe chronic low back pain and 
recommended a spinal stimulator.  On September 16, 2009, Dr. Polanco concluded that 
claimant was no longer at MMI for the work injury and administered a Toradol injection.  



Dr. Polanco recommended physical therapy, a lumbar ESI, a lumbar MRI, although the 
MRI had already been completed, and a spinal stimulator. 

On September 30, 2009, Dr. Polanco reiterated that claimant was no longer at MMI 
for the work injury and needed an MRI, ESI, physical therapy, and a consultation.  Dr. 
Polanco did not explain why yet another MRI was needed. 

On October 28, 2009, Dr. Polanco noted that he was unable to provide further 
treatment for claimant because the insurer had not authorized any more treatment. 

On December 10, 2009, Dr. Richman performed a third IME for respondent.  
Claimant’s subjective complaints of whole body pain were even more widespread and 
more severe.  Dr. Richman noted that the MRI showed that claimant has a new 
herniated disc that is not due to the work injury.  Dr. Richman concluded that claimant’s 
symptoms are not due to the work injury to L4-5.  Dr. Richman concluded that claimant 
did not need any additional treatment for the work injury, but needed to taper off opioid 
medications.   

On February 26, 2010, Dr. Polanco began treatment to taper claimant off the opioid 
medications.  On March 19, 2010, Dr. Polanco noted that claimant was complaining of 
shooting pain in his legs, but had completed the taper.  Dr. Polanco discharged claimant 
and indicated that he needed no further maintenance treatment. 

A May 14, 2010, MRI with contrast showed that claimant had a free fragment at L3-
4. 

On July 28, 2010, Dr. Polanco reexamined claimant, who reported episodes of low 
back pain that had required emergency room treatment.  Dr. Polanco diagnosed chronic 
low back pain with radiculopathy.  He did not comment on diffuse whole body pain.  Dr. 
Polanco again recommended a lumbar MRI and lumbar ESI.  He did not explain why yet 
another MRI was needed. 

On October 13, 2010, hearing was held on the issue of claimant’s requests for 
authorization of the additional MRI and ESI as recommended by Dr. Polanco.  By order 
dated October 28, 2010, claimant’s request was denied.  The order found that claimant 
failed to prove by a preponderance of the evidence that a lumbar MRI or lumbar ESI is 
reasonably necessary to cure or relieve the effects of the work injury.  The order found 
that claimant did not have focal pain from the L4-5 disc or radicular pain, but suffered 
diffuse whole body pain that was not due to the work injury.  The order noted that Dr. 
Polanco’s brief office notes did not explain why additional MRI or ESI procedures would 
be necessary for the L4-5 disc herniation in 2005 and 2006, which was surgically 
repaired. 

On October 3, 2011, Dr. Rook performed an IME for claimant.  Dr. Rook diagnosed 
chronic low back pain that was probably discogenic from L3 to S1 with negative 
neurological findings.  He noted the change in the MRI findings and recommended a 
repeat discogram. 

On November 22, 2011, claimant filed a petition to reopen the claim due to a change 
of condition and attached the report by Dr. Rook. 

On January 31, 2012, Dr. Richman performed a fourth IME for respondent.  
Claimant reported more localized symptoms in his low back and right greater than left 



leg pain.  Based upon visual analog pain scales completed by claimant, he actually 
reported decreased pain.  Dr. Richman noted that claimant had indications of multi-level 
radiculitis, but it was not worse than before and was due to his degenerative disc 
disease rather than to the work injury. 

Dr. Rook testified by deposition consistently with his report.  He noted that claimant 
had never been at MMI for the work injury, but was worse now.  He noted that the leg 
symptoms correlated with the August 2009 MRI.  Dr. Rook thought that the new 
herniated disc at L3-4 was related to the work injury because the October 2005 
discogram showed annular tears from L3 to S1.  Dr. Rook concluded that the tear led to 
the herniated disc, which was an acceleration of the degenerative disc disease.  Dr. 
Rook admitted that claimant did not have any neurological weakness in his lower 
extremities and any loss of strength was due to low back pain only.  Dr. Rook agreed 
with Dr. Polanco that claimant needed active treatment, including pain medications, 
electromyography studies of the legs, and orthopedic evaluation.  Dr. Rook admitted 
that he had not reviewed the report of the most recent May 14, 2010, MRI. 

Dr. Richman testified at hearing consistently with his reports.  He disagreed with Dr. 
Rook that the L3-4 disc herniation or fragment was part of the work injury.  He noted 
that studies have shown that degenerative disc disease is not the pain generator on 
most patients who have multiple levels of degenerative disc disease and no inciting 
trauma.  Dr. Richman also disagreed with Dr. Polanco that claimant was no longer at 
MMI.  Dr. Richman noted that claimant was dependent on medical treatment and 
needed counseling to move on with increased activity.  Dr. Richman noted that his most 
recent IME of claimant actually showed that claimant had improved because he no 
longer reported whole body pain.  Dr. Richman reiterated that claimant was not worse 
since MMI, but Dr. Richman had recommended counseling for claimant all along.  Dr. 
Richman admitted that treatment for depression might, at least in part, be due to the 
work injury.    

Claimant has failed to prove by a preponderance of the evidence that he suffered a 
change of condition as a natural and proximate consequence of the admitted work injury 
such that additional medical benefits are warranted.  Claimant’s testimony is not 
reliable, especially in light of his testimony that his work injury included a fall off a 
scaffold.  The opinions of Dr. Richman are more persuasive than those of Dr. Rook.  
Claimant might, in fact, be worse than at MMI on December 11, 2006.  Claimant has 
failed to prove by a preponderance of the evidence that the L3-5 herniated disc or free 
fragment is a natural consequence of the admitted work injuries on May 24, 2005, or 
February 21, 2006.  Dr. Sung addressed the acute problem of the L4-5 herniated disc 
by making surgical repair.  Dr. Sung did not perform a fusion at L4-5, which would then 
have created increased potential problems at L3-4 as well as L5-S1.  Claimant, in fact, 
briefly improved post-surgically, but then developed the whole body pain when he 
returned for additional treatment in 2008 following his period of incarceration.  Claimant 
suffered severe chronic low back pain even before the admitted work injury.  Claimant 
has not demonstrated that his condition from the work injury has worsened.  



CONCLUSIONS OF LAW 

1. Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. App. 
1996) (noting that change in condition has been construed to mean a change in the 
physical condition of an injured worker). Reopening is appropriate when the degree of 
permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  Claimant has the burden of proving these requirements, see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Reopening a case is not 
warranted if, once reopened, no additional benefits may be awarded.  Richards v. 
Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); see Industrial 
Commission v.Vigil, 373 P.2d 308 ( Colo. 1962) (where claimant sought to reopen to 
obtain additional PPD benefits, the petition was denied because the claimant had not 
shown increased permanent disability); Brickell v. Business Machines, Inc., 817 P.2d 
536 (Colo. App. 1990) (reopening is appropriate if additional benefits are warranted); 
Dorman v. B & W Construction Co., supra (while the reopening statute permits the 
reopening of an award if a worker's physical condition has worsened, a reopening is 
warranted only if additional benefits may be awarded).  Claimant must prove that his 
change of condition is the natural and proximate consequence of the industrial injury, 
without any contribution from another separate causative factor.  Vega v. City of 
Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, 
claimant has failed to prove by a preponderance of the evidence that he suffered a 
change of condition as a natural and proximate consequence of the admitted work injury 
such that additional medical benefits are warranted. 

2. Respondent is liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury, including treatment by authorized 
providers after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 
1992), the Court of Appeals established a two-step procedure for awarding ongoing 
medical benefits under Grover, supra.  The court stated that an ALJ must first determine 
whether there is substantial evidence in the record to show the reasonable necessity for 
future medical treatment. If the claimant reaches this threshold, the court stated that the 
ALJ should enter "a general order, similar to that described in Grover."  In this case, the 
insurer filed the FAL for such post-MMI medical benefits.  Respondent then remains 
free to contest the reasonable necessity of any specific future treatment. Milco 
Construction, supra.  No specific treatment was at issue in this hearing.  Respondent 
remains liable to provide all reasonably necessary treatment to cure or relieve the 
effects of the admitted work injury, including treatment by Dr. Polanco. 

ORDER 

 It is therefore ordered that: 

Claimant’s petition to reopen is denied and dismissed. 



Respondent shall pay for all of claimant’s reasonably necessary medical treatment 
by authorized providers after MMI for the admitted May 24, 2005, work injury, including 
Dr. Polanco. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 7, 2012   

Martin D. Stuber 

Administrative Law Judge 

Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-695-093-06 

ISSUES 

Has the Claimant established that she is permanently and totally disabled under the 
Workers’ Compensation Act of Colorado? 

FINDINGS OF FACT 

The Claimant suffered a work related injury while an employee of the Respondent-
Employer. 

The Claimant was treated by various providers, including treatment involving surgery 
to the Claimant’s back. 

The Claimant ultimately underwent a division independent medical examination 
conducted by Dr. Hall. 



Dr. Hall found the Claimant to be at maximum medical improvement as of March 17, 
2010. 

The Claimant continues to suffer from serious unrelenting low-back pain following 
multiple low back surgeries and has most recently developed mid-back and rib pain.  In 
addition, the Claimant suffers from sleep apnea which results in serious, chronic fatigue 
requiring her to lay down for a substantial portion of the day.  The Claimant also 
continues to suffer from depression, which although pre-existing, was aggravated by her 
industrial injury entitling her to an apportioned mental health impairment rating from Dr. 
Timothy Hall, the division independent medical examination (DIME) physician. 

As a result of the combined effects of her physical and psychological injuries the 
Claimant sustained from the admitted work injury, she has not been able to obtain, 
maintain and sustain employment. 

In order to treat her physical and psychological injuries, the Claimant takes a number 
of medications for pain, depression and anxiety all of which impair the Claimant 
cognitively.  The side effects of the Claimant’s medications include an inability to focus, 
concentrate and attend to task. 

On August 3, 2009, a valid Functional Capacity Evaluation (FCE) was completed by 
Gail Gerig, M.Ed, PT, CHT-RET of Hands On Therapy with the express purpose of 
“objectively [determining] the highest level of function and possible work restrictions.”  
Following the informal testing Ms. Gerig concluded that the Claimant’s true work 
capacity was less than a sedentary exertional level. Ms. Gerig noted that a number of 
functional tasks should be completely restricted including full squatting, crouching, 
stooping, kneeling, crawling, repetitive upper extremity motions and climbing based 
upon Claimant’s L-3 through S-1 fusion surgery.  Ms. Gerig noted in her report that the 
Claimant could lift seven (7) pounds or less from knee to chest height infrequently, carry 
seven (7) pounds or less at waist level infrequently and was unable to safely complete a 
floor to knuckle lift which is the standard for determining work level.  Thus, the 
Claimant’s lifting, pushing, pulling and carrying capacity was restricted to a less than 
sedentary level. 

Based upon the results of the Claimant’s FCE Ms. Gerig opined that the Claimant’s 
sitting, standing, walking, driving, balancing, bending and reaching were also restricted.  
Restrictions of these activities were documented specifically in Ms. Gerig’s FCE report. 

Following Ms. Gerig’s FCE, the Claimant was evaluated by Joel Palmer, a vocational 
expert.  Mr. Palmer evaluated the Claimant on two (2) separate occasions, August 5, 
2009 and April 20, 2011.  At the time of the August 5, 2009 evaluation, Mr. Palmer 
reviewed medical records and referenced in a written report the FCE that had been 
completed by Ms. Gerig.  Based upon a history provided by the Claimant, the results of 
the FCE, a review of the Claimant’s employment history, the Claimant’s educational 
level and medical records, Mr. Palmer completed a transferable skills analysis.  Mr. 
Palmer opined that it was important to complete a transferable skills analysis in order to 



determine whether there were other jobs that the Claimant could perform which would 
allow her to earn a wage.  After completing the transferable skills analysis, Mr. Palmer 
opined that the Claimant had a loss of access or ability to be employed in any capacity 
primarily due to the fact that the FCE completed by Ms. Gerig placed the Claimant in a 
less than sedentary capacity exertional level.  Mr. Palmer opined that the Claimant’s 
vocation ability scores did not support a conclusion that she had the current ability to 
mitigate her losses of function ability without significant improvement in her medical 
status.  Mr. Palmer opined that the Claimant, as of August 5, 2009, was not capable of 
performing work, earning a wage and; therefore, was permanently and totally disabled. 

The Claimant was re-evaluated by Mr. Palmer on April 20, 2011 regarding changes 
that may affect her employability.  During the re-evaluation with Mr. Palmer, the 
Claimant reported that she continued to have low-back pain which had progressively 
gotten worse, that she had to walk in a more bent forward position, that she was 
experiencing severe left-sided back pain, had occasional leg/buttock pain and that she 
had developed mid-back and rib pain.  The Claimant reported a continued decline with 
regard to her balance and that she was participating in physical therapy to ameliorate 
her on-going balance problems.  The Claimant reported instability and falls.  The 
Claimant reported experiencing SI joint pain which required Toradol injections and 
continued treatment for depression.  The Claimant reported that her depression had 
been exacerbated by her increased pain levels and decreased functional abilities.  The 
Claimant reported that she had participated in a sleep study and that as a result of 
diagnosed sleep apnea; she required a CPAP machine.  The Claimant reported to Mr. 
Palmer that she was taking Methadone, Narco, Dilaudid, Lexapro, Ambien CR, and 
Xanax.  According to the Claimant, her activities of daily living were very limited and that 
she spent the majority of her time lying down to assist with pain control. 

During Mr. Palmer’s re-evaluation, the Claimant reported that she could lift and carry 
less than eight (8) pounds, that she could tolerate sitting for approximately fifteen (15) to 
twenty (20) minutes or less at a time, required frequent position shifting when sitting, 
could stand for approximately five (5) minutes at a time and walk for approximately 
twenty (20) minutes at a time.  The Claimant reported that she avoided bending and 
stooping and that she could occasionally climb stairs with the use of handrails.  The 
Claimant also reported that she had difficulty with reaching upward, laterally or behind 
her and that she had difficulty with crouching and/or kneeling.  These self-reported 
functional abilities are consistent with the results of objective testing during the August 
3, 2009 FCE. 

After completing his interview and additional medical records review, Mr. Palmer 
once again, concluded that the Claimant had a one hundred percent (100%) loss of 
access or ability to be employed and that the Claimant was permanently and totally 
disabled.  In the absence of any contrary evidence, Mr. Palmer relied upon the FCE for 
a statement regarding the Claimant’s functional level and physical restrictions in 
reaching his opinion that the Claimant was permanently totally disabled. 



Mr. Palmer opined as to his concerns regarding the Claimant’s ability to engage in 
even part-time employment concluding that the Claimant simply would not have the 
ability to participate in employment on a part-time basis outside of the home.  Based 
upon the Claimant’s report and substantiating medical records regarding her functional 
capacity including her need to lay down for much of the day/night for pain control and 
due to the side effects of pain medication, Mr. Palmer testified that he knew of no 
occupation which the Claimant could perform lying down. 

The Respondents retained the services of Tim Shanahan, a vocational expert 
employed with the Alaris Group who met with the Claimant on April 28, 2011.  Mr. 
Shanahan testified that he did not “do a formal vocational assessment”.  The basis for 
Mr. Shanahan’s expressed indication that he did not perform a formal vocational 
assessment was reportedly that he did not have applicable restrictions or a specific 
work release for the Claimant prepared by a treating physician. 

Mr. Shanahan testified that when he simply reviewed the Claimant’s subjective 
complaints and when he took into account the type of surgery that the Claimant had, 
she was “probably in the sedentary work duty category.” 

During his testimony, Mr. Shanahan noted that in reaching a conclusion as to 
whether the Claimant was capable of earning a wage, he looked only at sedentary-type 
capacity jobs that were traditionally performed while seated including jobs answering 
phones, greeting customers, working on a computer, and hopefully “jobs that allow a 
person the flexibility to get up and move around”.  Mr. Shanahan conceded that the 
Claimant would not be able to complete a “full range of sedentary work” based upon her 
subjective complaints alone lending credence to the conclusion that the Claimant’s true 
work capacity as tested was less than sedentary. 

Mr. Shanahan conceded during testimony at his deposition that if one were to look 
solely at the FCE, it would likely lead to a conclusion that it would be “extremely 
difficulty for [the Claimant] to maintain employment.”  Mr. Shanahan conceded that even 
part-time work with the type of restrictions that were outlined in the FCE would make it 
“difficult” for the Claimant to maintain employment. 

The ALJ finds the Claimant’s testimony to be credible and persuasive.  The weight of 
the medical records substantiates the Claimant’s reported physical capacities and her 
ability to engage in functional activity. 

The ALJ finds the opinions Mr. Palmer to be more credible and persuasive than the 
contrary testimony of Mr. Shanahan.  Mr. Palmer’s testimony is based upon the 
unrefuted medical record evidence.   

In considering the Claimant’s human factors of her age of 58, her education of a high 
school diploma with some post-high school college level education, her medical status, 
her transferable skills, her employment history, and functional capacity, the ALJ finds 



that the Claimant has established that it is more likely than not that she is incapable of 
earning a wage at her previous or other employment. 

In totality, the evidence establishes that the Claimant is permanently and totally 
disabled and unable to earn a wage in the same or any other employment. 

The ALJ finds that the Claimant has a surgical scar in the mid-lower back area that 
travels vertically for ten inches in length and is one-quarter of an inch in width.  The scar 
is discolored when compared to the surrounding tissue. The ALJ finds that the Claimant 
suffers from a serious, permanent disfigurement about parts of the body normally 
exposed to public view as a result of her admitted industrial injuries.  The Claimant is 
entitled to a disfigurement award pursuant to the Colorado Workers’ Compensation Act 
of Colorado. 

The ALJ finds that the Claimant is entitled to $1,000.00 for her disfigurement. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-102 
(1), C.R.S.  A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier of fact, after considering 
all of the evidence, to find that a fact is probably more true than not.  Page v. Clark, 197 
Colo. 306, 591 P.2d 792 (1979).  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.   

The judge’s factual findings concern only evidence that is dispositive of the issues 
involves; the judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936). 

  Under section 8-40-201(16.5)(a), C.R.S., permanent total disability (PTD) means 
“the employee is unable to earn any wages in the same or other employment.”  A 
claimant thus cannot obtain PTD benefits if he is capable of earning wages in any 
amount.  Therefore, to establish a claim for PTD a claimant shoulders the burden of 



proving by a preponderance of the evidence that he is unable to earn any wages in the 
same or other employment.   

A claimant must demonstrate that his industrial injuries constitute a “significant 
causative factor” in order to establish a claim for PTD.  In re Olinger, W.C. No. 4-002-
991 (ICAO, March 31, 2005).  A “significant causative factor” requires a “direct causal 
relationship” between the industrial injuries and a PTD claim.  In re Dickerson, W.C. No. 
4-323-980 (ICAO, July 24, 2006); see Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).   

In ascertaining whether a claimant is able to earn any wages, the ALJ may consider 
various “human factors,” including a claimant’s physical condition, mental ability, age, 
employment history, education, and availability of work that the claimant could perform.  
Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 at 556 (Colo. 1998); Holly 
Nursing v. ICAO, 992 P.2d 701 (Colo. App. 1999).  As part of the determination, the ALJ 
may also consider whether the Claimant will be able to obtain and maintain 
employment.  Bymer, 955 P.2d at 556.  The critical test, which must be conducted on a 
case by case basis, is whether employment exists that is reasonably available to the 
claimant under his particular circumstances.  Bymer, 905 P.2d at 557.  Ultimately, the 
determination of whether a claimant suffers from a permanent and total disability is an 
issue of fact for resolution by the ALJ.  In re Selvage, W.C. No. 4-486-801 (ICAO, Oct. 
9, 2007).   

As found, the Claimant has demonstrated by a preponderance of the evidence that 
she is unable to earn any wages in the same or other employment.  The Claimant has 
proven that there is no employment that is reasonably available under her particular 
circumstances.    

The ALJ concludes that Mr. Palmer’s opinion that the Claimant is unable to perform 
even limited duties is credible and entitled to great weight. This, combined with the valid 
FCE conducted by Ms. Gerig, provides substantial, credible evidence establishing the 
Claimant’s entitlement to PTD benefits. 

As found, the ALJ concludes the totality of the evidence establishes by a 
preponderance of the evidence that the Claimant is permanently and totally disabled 
under the Workers’ Compensation Act of Colorado. 

ORDER 

 It is therefore ordered that: 

The Respondent-Insurer shall pay the Claimant permanent and total disability 
benefits commencing on the date of maximum medical improvement, that being March 
17, 2010. 

The Respondent-Insurer shall pay the Claimant $1,000.00 for her disfigurement. 



The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due. 

All matters not determined herein, and not closed by operation of law, are reserved 
for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 7, 2012  

Donald E. Walsh 

Administrative Law Judge 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-828 

PROCEDURAL BACKGROUND 

 On August 16, 2011 ALJ Cannici issued Findings of Fact, Conclusions of Law 
and Order (Order) in this matter.  He concluded that Claimant had failed to demonstrate 
by a preponderance of the evidence that he had suffered a compensable head injury 
during the course and scope of his employment with Employer on March 1, 2010. 

 Claimant appealed the Order to the Industrial Claim Appeals Panel (ICAP).  He 
contended that the ALJ abused his discretion in denying and dismissing his claim.  
Claimant specifically argued that the Order could be construed as denying the entire 
claim rather than merely dismissing the request for Workers’ Compensation benefits 
based on the March 1, 2010 head injury.  The ICAP rejected Claimant’s contention. 



 Claimant also asserted that his claim should be remanded to address the issues 
of Temporary Total Disability (TTD) benefits and termination for cause.  The ICAP 
agreed with Claimant and remanded the matter to the ALJ to determine whether 
Claimant was responsible for his termination from employment and entitled to receive 
TTD benefits for various days in March 2010 and from August 16, 2010 until terminated 
by statute.  The ICAP reasoned that Claimant’s entitlement to TTD benefits and 
responsibility for termination had been raised at the hearing and the parties had 
presented evidence on the issues. 

ISSUES 

 1. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive TTD benefits for various days in March 2010 and the period August 
16, 2010 until terminated by statute. 

2. Whether Respondents have demonstrated by a preponderance of the evidence 
that Claimant is precluded from receiving TTD benefits because he was responsible for 
his termination from employment under §8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S. 
(collectively “termination statutes”). 

FINDINGS OF FACT 

 1. Claimant worked as a sales representative for Employer.  His duties 
involved driving to various automobile dealerships to sell parts and a software inventory 
program.  Because Claimant’s sales territory covered two different regions, he drove 
several hundred miles each week to meet with customers. 

 2. On March 1, 2010 Claimant was driving his car northbound on 47th 
Avenue at the intersection of 20th Street in Greeley, Colorado when he was struck on 
the front left side of his car by another car traveling southbound on 47th Avenue.  
Claimant had been heading to an appointment at __ to make a sale for Employer.  He 
was 6_ years old on the date of the incident. 

 3. An ambulance arrived on the accident scene and transported Claimant to 
the hospital.  Upon arriving in the emergency room at North Colorado Medical Center 
Claimant reported middle back pain.  He was alert, oriented and in no acute distress.  
Claimant did not exhibit neurological symptoms and there was no loss of 
consciousness.  Claimant was discharged with the diagnosis of a thoracic strain.  He 
received narcotic medications and was directed to follow-up with his primary care 
physician within two weeks. 

 4. Claimant testified that he received painkillers when he was discharged 
from the hospital.  He explained that the painkillers negatively affected his coordination 
and driving became dangerous.  Claimant thus worked only a half-day on March 2, 
2010 and stayed home from work on the following day.  He determined that he could 
take his medications in the mornings and work during the afternoons.  Claimant then 



worked half-days during various periods in March 2010.  The record reveals that 
Claimant missed a total of four work days in March 2010 as a result of his March 1, 
2010 motor vehicle accident. 

 5. Claimant testified that within approximately one week after the motor 
vehicle accident he began to experience memory problems.  He specifically noted that 
he was having cognitive difficulties and could not remember the names of people.  
Claimant remarked that he was driving with his wife one day and had absolutely no idea 
of where he was going. 

 6. On March 16, 2011 Respondents filed a General Admission of Liability 
(GAL)  The GAL acknowledged that Claimant had suffered lower back injuries as a 
result of his March 1, 2011 motor vehicle accident. 

 7. On March 18. 2010 Claimant visited Ryan Otten, M.D. at the Greeley 
Medical Clinic.  He reported chest wall and back pain as the result of a motor vehicle 
accident on March 1, 2010.  Claimant noted that he did not think that he hit his head but 
reported a gap in memory from the time of the accident until someone tapped on his car 
window.  He speculated that his loss of consciousness lasted for about one minute.  Dr. 
Otten diagnosed lower back pain and rib contusions but did not assign work restrictions. 

 8. On March 22, 2010 Claimant underwent physical therapy at the Greeley 
Medical Clinic with Kirk Henderson, M.P.T.  Claimant reported lower back pain and 
fractured ribs.  He stated that he was feeling quite a bit better since the March 1, 2010 
motor vehicle accident.  Mr. Henderson remarked that Claimant had a good prognosis 
for a complete recovery. 

 9. On April 4, 2010 Claimant was taken to the hospital because he had fallen 
from a ladder while pruning trees and bushes at his home.  He did not lose 
consciousness and was initially aware of the incident.  A CT scan of Claimant’s head 
was normal.  However, he subsequently became confused and could not recall falling 
from the ladder.  Claimant was oriented to his location and the year but was not aware 
of the month, his birth date or the address where he lived.  He was diagnosed with a 
closed head injury and remained in the hospital for three days. 

 10. On August 15, 2010 Claimant was terminated from employment with 
Employer.  Employer’s District Manager *M testified that Claimant was fired because his 
sales performance was decreasing and he was not growing his business.  He 
specifically noted that Claimant was terminated for “lack of budget achievement, lack of 
growth and substandard sales performance.”  Mr. *M explained that monthly sales 
figures for other similarly situated sales representatives were in the $20,000-$50,000 
range while Claimant’s sales were below $10,000 each month.  In fact, the person 
Employer hired to service Claimant’s former western slope territory made sales far in 
excess of Claimant’s figures.  Moreover, although Claimant had received recognition for 
outstanding performance in July 2010, Mr. *M remarked that Claimant was terminated 
based on his overall lack of sequential improvement in sales. 



11. Claimant attributed his sales declines to his inability to make lengthy sales 
presentations because of his memory difficulties after the March 1, 2010 motor vehicle 
accident.  He also remarked that Mr. *M improperly compared his 2009 sales figures 
with his sales numbers after his territory had been decreased by approximately 70% in 
2010. 

 12. Claimant has demonstrated that it is more probably true than not that he is 
entitled to receive TTD benefits for four days in March 2010.  Claimant credibly testified 
that he received painkillers when he was discharged from the hospital.  He explained 
that the painkillers negatively affected his coordination and driving became dangerous.  
Claimant thus worked only a half-day on March 2, 2010 and stayed home from work on 
the following day.  He determined that he could take his medications in the mornings 
and work during the afternoons.  Claimant then worked half-days during various periods 
in March 2010.  The record reveals that Claimant missed a total of four work days in 
March 2010 as a result of his March 1, 2010 motor vehicle accident. 

 13. Respondents have proven that it is more probably true than not that 
Claimant is precluded from receiving TTD benefits subsequent to August 15, 2010 
because he was responsible for his termination from employment.  Employer’s District 
Manager Mr. *M testified that Claimant was fired on August 15, 2010 because his sales 
performance was decreasing and he was not growing his business.  He specifically 
noted that Claimant was terminated for “lack of budget achievement, lack of growth and 
substandard sales performance.”  Mr. *M explained that monthly sales figures for other 
similarly situated sales representatives were in the $20,000-$50,000 range while 
Claimant’s sales were below $10,000 each month.  In fact, the person Employer hired to 
service Claimant’s former western slope territory made sales far in excess of Claimant’s 
figures.  Moreover, although Claimant had received recognition for outstanding 
performance in July 2010, Mr. *M remarked that Claimant was terminated based on his 
overall lack of sequential improvement in sales.  In contrast, Claimant attributed his 
sales declines to his inability to make lengthy sales presentations because of his 
memory difficulties after the March 1, 2010 motor vehicle accident.  He also remarked 
that Mr. *M improperly compared his 2009 sales figures with his sales numbers after his 
territory had been decreased by approximately 70% in 2010.  Despite Claimant’s 
testimony, the record reveals that Claimant failed to meet the reasonable sales 
performance expectations of Employer.  Claimant may not have acted with “willful 
intent” to reduce his sales figures, but he nevertheless exercised some control over his 
termination under the totality of the circumstances.  Although Claimant attributed his 
sales decline to memory difficulties after his March 1, 2010 motor vehicle accident, he 
did not suffer a compensable head injury during the incident.  Accordingly, Claimant is 
precluded from receiving TTD benefits subsequent to his August 15, 2010 termination 
from employment with Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 



reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, he left work as a result of the disability and the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term 
“disability,” connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by the claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  A claimant suffers from an impairment of earning capacity 
when he has a complete inability to work or there are restrictions that impair his ability to 
effectively and properly perform his regular employment.  Ortiz v. Charles J. Murphy & 
Co., 964 P.2d 595 (Colo. App. 1998).  Because there is no requirement that a claimant 
must produce evidence of medical restrictions, a claimant’s testimony alone is sufficient 
to demonstrate a disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 
1997). 

5. Respondents assert that Claimant is precluded from receiving TTD benefits 
because he was responsible for his termination from employment pursuant to §8-42-
105(4) C.R.S and §8-42-103(1)(g) C.R.S.  Under the termination statutes a claimant 
who is responsible for his termination from regular or modified employment is not 
entitled to TTD benefits absent a worsening of condition that reestablishes the causal 



connection between the industrial injury and the wage loss.  In re of George, W.C. No. 
4-690-400 (ICAP July 20, 2006).  The termination statutes provide that, in cases where 
an employee is responsible for his termination, the resulting wage loss is not attributable 
to the industrial injury.  In re of Davis, W.C. No. 4-631-681 (ICAP Apr. 24, 2006).  A 
claimant does not act “volitionally” or exercise control over the circumstances leading to 
his termination if the effects of the injury prevent him from performing his assigned 
duties and cause the termination.  In re of Eskridge, W.C. No. 4-651-260 (ICAP Apr. 21, 
2006).  To establish that Claimant was responsible for his termination, Respondents 
must demonstrate by a preponderance of the evidence that Claimant committed a 
volitional act, or exercised some control over his termination under the totality of the 
circumstances.  See Padilla v. Digital Equipment, 902 P.2d 414, 416 (Colo. App. 1994).  
Neither statutory nor case law has imposed a state of mind requirement that a claimant 
must act with “willful intent” before he is deemed responsible for termination.  See 
Richards v. Winter Park Recreation Association, 919 P.2d 933 (Colo. App. 1996).  
Instead, an employee is “responsible” if he precipitated the employment termination by 
a volitional act that he would reasonably expect to cause the loss of employment.  
Patchek v. Dep’t of Public Safety, W.C. No. 4-432-301 (ICAP, Sept. 27, 2001).   

6. As found, Claimant has demonstrated by a preponderance of the evidence that 
he is entitled to receive TTD benefits for four days in March 2010.  Claimant credibly 
testified that he received painkillers when he was discharged from the hospital.  He 
explained that the painkillers negatively affected his coordination and driving became 
dangerous.  Claimant thus worked only a half-day on March 2, 2010 and stayed home 
from work on the following day.  He determined that he could take his medications in the 
mornings and work during the afternoons.  Claimant then worked half-days during 
various periods in March 2010.  The record reveals that Claimant missed a total of four 
work days in March 2010 as a result of his March 1, 2010 motor vehicle accident. 

7. As found, Respondents have proven by a preponderance of the evidence that 
Claimant is precluded from receiving TTD benefits subsequent to August 15, 2010 
because he was responsible for his termination from employment.  Employer’s District 
Manager Mr. *M testified that Claimant was fired on August 15, 2010 because his sales 
performance was decreasing and he was not growing his business.  He specifically 
noted that Claimant was terminated for “lack of budget achievement, lack of growth and 
substandard sales performance.”  Mr. *M explained that monthly sales figures for other 
similarly situated sales representatives were in the $20,000-$50,000 range while 
Claimant’s sales were below $10,000 each month.  In fact, the person Employer hired to 
service Claimant’s former western slope territory made sales far in excess of Claimant’s 
figures.  Moreover, although Claimant had received recognition for outstanding 
performance in July 2010, Mr. *M remarked that Claimant was terminated based on his 
overall lack of sequential improvement in sales.  In contrast, Claimant attributed his 
sales declines to his inability to make lengthy sales presentations because of his 
memory difficulties after the March 1, 2010 motor vehicle accident.  He also remarked 
that Mr. *M improperly compared his 2009 sales figures with his sales numbers after his 
territory had been decreased by approximately 70% in 2010.  Despite Claimant’s 
testimony, the record reveals that Claimant failed to meet the reasonable sales 



performance expectations of Employer.  Claimant may not have acted with “willful 
intent” to reduce his sales figures, but he nevertheless exercised some control over his 
termination under the totality of the circumstances.  Although Claimant attributed his 
sales decline to memory difficulties after his March 1, 2010 motor vehicle accident, he 
did not suffer a compensable head injury during the incident.  Accordingly, Claimant is 
precluded from receiving TTD benefits subsequent to his August 15, 2010 termination 
from employment with Employer. 

ORDER 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 

1. Claimant shall receive TTD benefits for four days in March 2010. 

2. Claimant is precluded from receiving TTD benefits subsequent to his August 15, 
2010 termination from employment with Employer. 

3. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 7, 2012. 

Peter J. Cannici 

Administrative Law Judge 

Office of Administrative Courts 
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ISSUES 

 The sole issue determined herein is compensability.  The parties stipulated to an 
average weekly wage of $286.02 and to temporary total disability (“TTD”) benefits. 

FINDINGS OF FACT 

Claimant is 5_ years old.  On February 27, 2010, she suffered an admitted work 
injury with a previous employer when she slipped and fell onto her outstretched right 
arm.  Dr. Bradley obtained x-rays, which showed degenerative joint disease of the 
acromioclavicular joint in the right shoulder.  Dr. Bradley prescribed medications and 
physical therapy.  Claimant improved and was discharged from therapy.  On April 6, 
2010, Dr. Bradley determined that claimant was a maximum medical improvement 
(“MMI”) without permanent impairment due to the right shoulder injury.  On May 17, 
2010, the insurer in that claim filed a final admission of liability, denying permanent 
disability benefits or any post-MMI medical benefits.  Thereafter, claimant obtained no 
further treatment for her right shoulder. 

In April 2011, claimant began work for the employer as a dietary aide.  She worked 
on the morning shift until June 2011, when she moved to the afternoon shift.  Claimant 
performed all of her regular job duties for the employer.  She did not report any ongoing 
right shoulder problems. 

On August 24, 2011, claimant sought followup care from her personal physician, Dr. 
Krause, due to hypertension and a tremor.  She reported no right shoulder problems. 

On August 24, 2011, claimant returned to work at 1:30 p.m.  She bussed the tables 
in the dining room and placed the dirty dishes and silverware on two carts.  She pushed 
one of the full carts with her left hand and pulled the other full cart behind her with her 
right arm extended.  As she passed two coworkers, *C reached out and pulled on the 
trailing cart.  Claimant felt a pop in her right shoulder and the immediate onset of pain.  
Claimant was upset with *C and asked him why he had done that.  She stated that she 
had an old injury to her shoulder and exclaimed, “God knows what you have done to it.”  
The other coworker, *B, told her to “quit acting like such a big baby.”  She did not report 
the work injury at that time and continued to perform her regular job duties.  She took 
Aleve and Tylenol, but continued to suffer right shoulder pain. 

On September 9, 2011, *C bumped into claimant while she was loading dishes into a 
cart.  Claimant became upset and immediately went to her supervisor to report the 
August 24, 2011 work injury.  Claimant, however, did not request medical treatment at 
that time.  The employer did not complete an injury report form and did not refer 
claimant to a physician. 

On September 23, 2011, Dr. Krause reexamined claimant for her hypertension, but 
claimant also reported that she had suffered a right shoulder injury two or three weeks 
earlier when she had “pushed” a cart.  Dr. Krause prescribed Naprosyn. 



On October 3, 2011, Dr. Krause reexamined claimant, who reported the history of 
pulling the cart about one month earlier when another person “yanked” the cart.  Dr. 
Krause administered a cortisone injection in the right shoulder and excused claimant 
from work. 

Claimant delivered the doctor’s excuse to her employer, who then prepared an injury 
report form and offered claimant a list of providers.  The employer subsequently 
provided claimant with a written warning for not reporting the injury when it happened. 

On October 6, 2011, *B prepared a written statement, which was offered into 
evidence at the hearing.  *B wrote that he did not witness the incident, but he did hear 
claimant say, “Ouch” and that claimant had said that *C held the cart and hurt claimant’s 
arm. 

On October 5, 2011, Dr. Dallenbach examined claimant, who reported a consistent 
history of the right arm being pulled behind her by *C yanking the cart.  Dr. Dallenbach 
diagnosed a shoulder strain with possible rotator cuff or labral tear.  He imposed 
restrictions and referred her for a magnetic resonance image (“MRI”).     

The October 22, 2011, MRI showed a full-thickness tear of the supraspinatus, 
bursitis, and a SLAP lesion. 

Dr. Dallenbach referred claimant to Dr. Weinstein for an orthopedic evaluation.  On 
November 9, 2011, Dr. Weinstein examined claimant, who provided a consistent 
history.  Claimant reported that she suffered the previous right shoulder injury, but that 
problem resolved.  Dr. Weinstein diagnosed rotator cuff tear, labral tear, and adhesive 
capsulitis due to the tears.  He recommended arthroscopic surgery for the right 
shoulder.  The insurer refused to provide prior authorization for the surgery. 

Dr. Dallenbach then referred claimant to Dr. Evans, a psychologist.  On February 15, 
2012, Dr. Evans examined claimant, who reported the history of the work injury and of 
her increasing depression.  Dr. Evans diagnosed adjustment disorder with anxiety and 
depression.  He recommended Paxil, which Dr. Dallenbach subsequently prescribed. 

Dr. Dallenbach referred claimant to Dr. Noonan for a second opinion.  On March 8, 
2012, Dr. Noonan examined claimant, who again provided a consistent history of the 
work injury.  Claimant reported that she had suffered no ongoing problems from the 
prior injury to her shoulder.  Dr. Noonan concluded that claimant’s rotator cuff tear was 
due to the August 24, 2011, work injury.  He agreed that she needed surgical repair. 

On April 6, 2011, Dr. Failinger performed an independent medical examination for 
respondents.  Claimant again reported a consistent history of the August 24 incident.  
She reported no ongoing problems from the earlier injury.  Dr. Failinger pointed to some 
statements from other individuals and concluded that there was some inconsistency 
about whether claimant had ongoing problems from the prior injury.  Dr. Failinger 
concluded that, if claimant had ongoing symptoms, it would not take a large event to 



cause symptoms.  He also concluded that, if claimant had no continuing symptoms and 
had been performing full-duty work for the employer, the event on August 24 likely 
caused or aggravated the pathology and symptoms.   

*B testified at hearing, but was unable to recall any of the relevant events.  He could 
not remember the incident and could not recall claimant saying anything due to pain.  
He did not think that claimant confronted *C and could not recall making any comment 
to claimant about her being a “baby.”  *B confirmed that *C was a “jokester” and pulled 
on carts being moved by a lot of workers.  *B insisted that claimant complained “a few 
times” about shoulder pain even before the incident that he could not remember.  When 
asked when these complaints were made, *B insisted that they were in April or May 
2010, although neither *B nor claimant worked for the employer in 2010.   

Claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury to her right shoulder on August 24, 2011, arising out of and in the 
course of her employment.  Claimant’s testimony is credible.  The testimony of *B is not 
credible.  He cannot remember any salient facts, including his written recollection that 
claimant had exclaimed in pain after *C pulled the cart.  Claimant had the prior right 
shoulder injury, but the condition resolved after a brief period of treatment.  She then 
started work for this employer and was able to perform all regular job duties without any 
problem.  She suffered the injury on August 24, 2011, as alleged, even though she did 
not promptly report the injury to her employer.  She provided consistent histories to all of 
the medical providers.  The vast preponderance of the record evidence indicates that 
claimant suffered the accidental injury to her right shoulder, as alleged. 

CONCLUSIONS OF LAW 

Claimant must prove that she is a covered employee who suffered an injury arising 
out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, Faulkner v. 
Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001).  If an industrial injury aggravates, accelerates, or combines with a preexisting 
condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an accidental injury to her right 
shoulder on August 24, 2011, arising out of and in the course of her employment. 

ORDER 



 It is therefore ordered that: 

The insurer shall pay for all of claimant’s reasonably necessary medical treatment by 
authorized providers for the work injury. 

The insurer shall pay to claimant TTD benefits at the rate of $190.68 per week 
commencing December 5, 2011, and continuing thereafter until modified or terminated 
according to law. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 8, 2012   

Martin D. Stuber 

Administrative Law Judge 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-647-02 

ISSUES 

The issues for determination are: 
Compensability 
Medical Benefits 
Reasonably necessary 



 

FINDINGS OF FACT 

The Claimant is employed as a service coordinator for the Respondent-Employer. 

On June 21, 2011, the Claimant fell while she was entering a restroom at work.   

Following the fall in the restroom, the Claimant called co-workers on her cell phone 
for help.  The Claimant, with the assistance of co-worker *C, was taken to Emergicare 
medical facility for evaluation by Dr. Bradley, who diagnosed a right ankle sprain.  

An MRI of the right ankle was taken on July 1, 2011, and showed a ligament tear.  

On July 8, 2011, the Claimant had a recorded statement taken by a claims 
representative from the Respondent-Insurer, Ms. *A.   

During the July 8, 2011 recorded statement, the Claimant and Ms. *A had a detailed 
conversation regarding the Claimant’s June 21, 2011 ankle injury.  When the Claimant 
was asked what had happened, she replied: 

Well, I was going to the restroom and I was on my cell phone with a TPT worker and 
before I entered the restroom I hung up with her and then when I walked in, I’m not sure 
if my ankle gave out or if I slipped.  I just know that my ankle is weak, because I’ve had 
a previous break and it did go in and it happened so fast, I don’t, I just looked down and 
I realized it was immediately swollen.  And I called the office to come get me, because I 
was in the locked restroom.  And I could’ve crawled to the door for them to come get 
me.   

The adjuster asked the Clamant if she noticed anything on the floor, to which the 
Claimant replied: 

Well, I honestly did not.  I, every time I’ve gone in the restroom there’s paper towels, 
there’s water.  I, this time because it happened, obviously I didn’t.  

I can’t pin point that, and I’m being honest, I really can’t pin point that.  I really wish I 
would have re-thought that.  I looked, because, (pause) I just em, yeah, I just don’t 
know. I’m not sure.   

The Claimant has a pre-existing history of right ankle problems.  On October 31, 
2010, the Claimant presented to the Parkview Emergency Room, where they noted:  
“patient twisted right ankle off of stairs.”  

Diagnostic testing showed lateral soft tissue swelling and an avulsion fracture in the 
right ankle.  



On October 31, 2010, during the evaluation at Parkview Medical Center for her right 
ankle injury, it is documented that claimant:  “has sprained her ankle many times.”  

The Claimant stated to Ms. *A in her recorded statement taken on July 8, 2011, that 
she has a weak ankle due to prior trauma.  

The Claimant was seen by Dr. Bradley at Emergicare on June 21, 2011.   There is 
no mention of liquid or anything else noted which explains the Claimant’s fall. Rather, 
the history noted in Dr. Bradley’s record was simply that, while walking, her right foot 
rolled and her ankle popped.  

The Claimant was seen by Michael Simpson, M.D., on July 7, 2011.  There is no 
explanation documented as to why claimant fell in the restroom, with Dr. Simpson 
merely noting that the Claimant inverted her ankle.  

Timothy Hall, M.D., preformed an IME at the Claimant’s request on October 12, 
2011. Dr. Hall’s IME mentions nothing about the Claimant falling due to liquid or 
anything else causing her fall in the restroom on June 21, 2011. Rather, Dr. Hall notes 
plainly that “She was headed to the restroom, slipped on the floor, turned her ankle 
inward and immediately had pain.”  

Elizabeth Bisgard, M.D., preformed an IME on behalf of the Respondent-Insurer on 
December 19, 2011.  Dr. Bisgard took a history of how the Claimant fell and notes that 
“[The Claimant] reports that she is not sure what happened.  She does not think that 
there was anything on the floor, she just remembers falling and feeling an immediate, 
severe pain with a popping sensation.”  

Dr. Bisgard opined in her report that the Claimant’s fall is not consistent with a work-
related mechanism of injury.  

Dr. Bisgard specifically noted that during her medical examination, she asked the 
Claimant “point blank” whether she knew why she fell in the bathroom.   The Claimant 
told her she did not think there was anything on the floor, and in any event was not sure 
what happened.  

Dr. Bisgard testified that, based on her review of the medical records and per 
claimant’s own history, her fall in the restroom on June 21, 2011, was unexplained. 

Dr. Bisgard testified that in the alternative, the only direct cause for the Claimant’s 
fall in the bathroom she could medically identify, was her pre-existing weak right ankle.  
Dr. Bisgard testified that even if the Claimant did not feel instability in her ankle the day 
of the injury, her ankle was nevertheless in a state of weakness due to prior trauma and 
prone to give out.  Dr. Bisgard noted that the Claimant’s own statement as well as the 
medical records in this matter, confirm that her right ankle was weak prior to June 21, 
2011. 



The Claimant asserted at hearing that she thought she slipped on a liquid in the 
bathroom. The Claimant’s testimony at hearing, however, is at odds with the 
documentary evidence in this matter.  In addition to her detailed recorded statement and 
the medical records, the Claimant’s testimony at hearing is also at variance with her 
discovery response pertaining to the circumstances surrounding the injury.  The 
Claimant’s discovery response no. 1 was admitted into evidence at hearing and in 
relevant part, provides as follows: 

When I walked over to the stall straight ahead I ended up falling.  I heard my phone 
cash and slide across the floor.  I then proceeded to try to stand up but could not …. 
 The Claimant’s discovery response to interrogatory no. 1 does not mention liquid 
or any other explanation as to why she fell in the bathroom.  

*R, an employee of the Respondent-Employer went to the bathroom to assist the 
Claimant when she became aware that the Claimant had fallen.  *R looked to see if 
there was any explanation as to why the Claimant could have fallen, and she did not 
see any liquid, or anything else on the bathroom floor.  *R observed that the Claimant 
did not say anything about slipping on liquid, at the time of the injury or anytime 
afterwards.  *R opined that there was nothing unusual about the floors in the bathroom, 
and that it was just a typical tile floor that we see everywhere in our daily lives. 

The ALJ finds the testimony of *R to be credible and persuasive. 

The ALJ finds the opinions expressed by Dr. Bisgard to be more credible and 
persuasive than those of Dr. Hall. 

The Claimant’s testimony at hearing is at odds with the documentary evidence.  The 
ALJ concludes that the documentary evidence is more reliable than the Claimant’s 
testimony at hearing. 

The ALJ finds that the Claimant’s working conditions present no special hazard of 
employment. 

The ALJ finds that the Claimant has failed to establish that it more likely than not that 
her injury arose out of and in the course of her employment with the Respondent-
Employer. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S. (2011), et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the Claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 



not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
Claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

An unexplained fall is not a compensable injury.  Irwin v. Industrial Commission, 695 
P.2d 763 (Colo. App. 1984) (unexplained fall in a lobby of a building is not 
compensable); Tidwell v. Department of Corrections, W.C. No. 3-975-154 (ICAO, June 
24, 1994) (unexplained fall from a stool is not compensable); Aguilar v. Checks 
Unlimited, W.C. No. 4-761-110 (ICAO, April 30, 2009) (there is no presumption that a 
fall is compensable and an unexplained fall at the workplace is not compensable).   A 
claimant fails to carry this burden of proof where the cause of the injury is unexplained.  
Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). 

Idiopathic injuries are not work related.  Gates Rubber Company v. Industrial 
Commission, 705 P.2d 6 (Colo.App. 1985) (idiopathic fall on a level floor is not work 
related).    If the direct cause of an employee’s injury is a pre-existing idiopathic disease 
or condition, any resulting injuries caused by a special employment hazard are 
compensable. See Wood v. Western Slope Auto Co., W.C. No. 4-702-815 (ICAO 
January 25, 2008); Gates Rubber Co. v. Industrial Commission, 705 P.2d 6 (Colo. App. 
1985).  However, to be considered an employment hazard for this purpose, the 
employment condition must not be an ubiquitous one; it must be a special hazard not 
generally encountered.  See Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989); Wood, 
supra.; Gates Rubber Co., supra.   

As found above, the Claimant’s fall is either truly unexplained, as the facts as found 
do not establish a mechanism of injury that is causally connected to the Claimant’s 
employment scenario, or is idiopathic as it relates to the Claimant’s weakened ankle 
condition and in the absence of a special hazard.  In either event, the ALJ concludes 
that the Claimant has failed to establish by a preponderance of the evidence that her 
ankle injury arose out of and in the course of her employment with the Respondent-
Employer. 

ORDER 



 It is therefore ordered that: 

The Claimant’s claim for benefits under the Workers’ Compensation Act of Colorado 
is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 8, 2012  

Donald E. Walsh 

Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-832-485-01 

ISSUES 

 The issues presented for determination were whether the Respondents 
overcame the opinions of the Division Independent Medical Examination (DIME) 
physician regarding maximum medical improvement (MMI); and whether the surgery 
recommended by authorized treating physician (ATP), Dr. Terry Wintory, is reasonable, 
necessary and related to Claimant’s work injury. 

STIPULATIONS 

If the Claimant is at MMI, the parties stipulate to the impairment rating given by Dr. 
Gronseth.  The issue of conversion of the impairment rating is hereby reserved. This 
stipulation was approved and accepted by the Judge. 

FINDINGS OF FACT 



 Based on the evidence presented at hearing, the Judge finds as fact: 

Claimant worked for the Employer as a registered nurse.  Claimant characterized his 
job as heavy and explained it is considered a “physically demanding job.”  Claimant 
admitted the Employer terminated him for cause in March 2011.   

On July 14, 2010, Claimant was working as a surgical nurse attempting to set up an 
obese patient who was under general anesthesia.  The patient’s leg slipped out of a 
stirrup and kicked the Claimant in the right shoulder.   

Claimant initially sought treatment at Health One on July 14, 2010, where he was 
seen by physician’s assistant, Robert Campbell.  PA Campbell prescribed medications 
instructed Claimant to wear a sling at all times, and referred Claimant for a MRI. PA 
Campbell also issued work restrictions.   

The radiologist’s impressions from the July 2010 MRI were:  a 4 x 6 mm bursal sided 
tear of the anterior leading edge of the supraspinatus tendon, which appeared mildly 
enlarged from the comparison examination and involves approximately 60% of the 
transverse tendon thickness; mild underlying supraspinatus tendinopathy; small to 
moderate acromioclavicular joint effusion demonstrating synovitis; and mild 
tendinopathy of the intra-articular portion of the long head of the biceps.   

By August 2, 2010, the Claimant’s symptoms had not improved and he was referred 
to an orthopedic surgeon, Dr. Wintory.   

The Claimant saw Dr. Wintory on August 9, 2010.  Dr. Wintory’s treatment notes 
indicate that Claimant suffered a previous injury to his right shoulder on March 30, 2010, 
while skiing and that Claimant had nearly recovered from that injury.  Dr. Wintory noted 
that a right shoulder MRI taken on March 30, 2010, compared with the MRI taken on 
July 21, 2010, were not different. Dr. Wintory concluded that he could not say for sure 
that Claimant’s current problems were work related.  He noted that the work injury was 
relatively minor with aggravation of a preexisting problem. He recommended and 
proceeded with a subacromial steroid injection.  

The Claimant saw Dr. Wintory again on August 23, 2010.  Claimant reported a good 
deal of improvement after the subacromial steroid injection.  Dr. Wintory concluded that 
Claimant suffered an aggravation of a preexisting problem which seemed to be nearly 
resolved.  Dr. Wintory discharged Claimant from his care. 

Claimant continued to receive treatment through Health One.   Such treatment 
included physical therapy and medications.  Claimant repeatedly reported that his 
symptoms were improving until September 22, 2010, when he reported an increase in 
his symptoms after reaching overhead to access a cabinet at work.   

On October 27, 2010, the Claimant reported to a Health One physician that his right 
shoulder pain was interfering with his activities of daily living and interrupting his sleep.  



Claimant felt that physical therapy was making his shoulder pain worse.  The physician 
recommended that Claimant see a different orthopedic surgeon for a second opinion 
and referred him to Dr. Thomas Mann. 

On November 16, 2010, Dr. Mann evaluated Claimant for consideration of 
orthopedic surgery.  Dr. Mann felt that Claimant was a good candidate for arthroscopic 
debridement of the labrum, repair of the rotator cuff, distal clavicle resection and 
subacromial decompression.   

Claimant returned to Dr. Mann on December 16, 2010.  The medical report from that 
visit indicates that Dr. Mann compared the MRI films taken on March 30, 2010 and on 
July 21, 2010.  He noted that the March 30 film shows a partial bursal supraspinatus 
tear estimated at about 50 to 60 percent as well as some AC joint irregularity with 
capsular edema consistent with degenerative joint disease/arthropathy.  The MRI taken 
on July 21 shows slightly increased bursal surface tear changing form 3 x 4 millimeters 
to about 4 x 6 millimeters, and increased bone marrow edema in the distal clavicle and 
subchondral cyst.  Dr. Mann concluded that according to Claimant’s history and the MRI 
findings, there is documented mild progression of Claimant’s right shoulder condition 
after the July 14, 2010, injury.  

Dr. Mann requested authorization from the Insurer to perform the recommended 
surgery, which the Insurer apparently denied.    

The Claimant continued to seek treatment through Health One.  Claimant saw Dr. 
George Kohake on January 31, 2011, and reported that his right shoulder was not 
bothering him too much and that he did not need another prescription for pain 
medication.  Claimant was working full duty at that time.   

The Claimant returned to Dr. Mann on February 24, 2011, for an evaluation of a 
clavicle abnormality identified in an x-ray taken on January 10, 2011.  Claimant reported 
improvement in his shoulder symptoms and that he was not interested in further 
intervention.  Dr. Mann, therefore, recommended no further intervention given 
Claimant’s improvement.  Dr. Mann did not opine that Claimant’s condition was 
unrelated to his work injury rather he stated that an injection or distal clavicle excision 
“may need to be done under this private insurance because of the nature of the findings 
and symptoms.”  Dr. Mann did not opine that all of the other surgical procedures he had 
previously recommended would be unrelated to Claimant’s work injury. 

The Claimant failed to show for two scheduled appointments with Health One.  Thus, 
the Respondents required Claimant to report to Health One on April 18, 2011, for an 
impairment rating.  Dr. Kohake determined that Claimant reached MMI as of April 18, 
2011, and that he sustained a 7% impairment to the right upper extremity.  

The Respondents filed a Final Admission of Liability on April 27, 2011, consistent 
with Dr. Kohake’s report.  



The Claimant objected and applied for a DIME.  Dr. Cliff Gronseth performed the 
DIME on September 6, 2011.  Dr. Gronseth concluded that Claimant had not reached 
MMI.  Dr. Gronseth opined that based on the radiologic findings and the records he 
reviewed, it would be reasonable to perform the shoulder surgery recommended by Dr. 
Mann.  Dr. Gronseth also indicated that it was difficult to say whether Claimant’s 
condition was 100% work-related, but he ultimately opined that Claimant’s current right 
shoulder symptoms are likely related to his work injury.  Dr. Gronseth noted that his 
causation opinion was based mostly on Claimant’s reports that he was functioning well 
after his skiing injury up until the work injury, and that his shoulder symptoms changed 
after the work injury.  Dr. Gronseth also acknowledged the slight worsening of the 
shoulder pathology found on the MRIs taken before and after the work injury.  

The Respondents filed an application for hearing to overcome the opinions of Dr. 
Gronseth.   

It is not in serious dispute that Claimant had a skiing accident on March 28, 2010.  
On March 30, 2010, the Claimant sought treatment with Dr. Wintory and reported 
weakness, numbness, pain, stiffness, loss of mobility, feeling of grinding of shoulder 
with circular motion, and pain when reaching across and in front of his body.  This 
impacted his ability to both his ability to work and to drive; however, he continued to 
work without restrictions. Dr. Wintory referred Claimant for a MRI.    

The March 30, 2010, MRI showed moderate AC joint arthropathy with capsular 
edema and irregularity greater along the superior margin; degenerative subcortical 
small cysts in the posterior aspect of greater tuberosity; and a 3 x 4 bursal side partial 
tear at the leading edge of the supraspinatus, involving up to 60% of the tendon 
thickness.   

Claimant underwent an injection on March 31, 2010, in his right shoulder.  This 
helped temporarily but by April 15, 2010, he reported that his shoulder was bothering 
him a lot and underwent another injection in his right shoulder.   

Claimant saw Dr. Wintory again on May 14, 2010.  Claimant was concerned that he 
further damaged his right shoulder after pushing equipment at work.  Claimant’s left 
elbow was actually bothering him more than his right shoulder.  Claimant had full range 
of motion in his right shoulder and mildly positive impingement signs.  Dr. Wintory told 
Claimant that he could only undergo three injections per year and Claimant decided not 
to have his third injection to the right shoulder on May 14, 2010.   

Claimant first reported right shoulder pain to a medical treatment provider on 
January 31, 2002.  At that time, Claimant reported a work injury to his right shoulder 
when he ran into an automatic door.  X-rays were taken and Claimant was given a sling 
for his right shoulder. 



Claimant had another work injury to his right shoulder on December 20, 2006, while 
lifting an object at work.  X-rays were taken of his shoulder and he was prescribed 
Toradol, morphine and phenergram.  

Claimant began chiropractic treatment with Dr. K. Patrick Ray at Chiropractic Plus 
on January 3, 2007.  Dr. Ray treated Claimant for various pain complaints, including 
right shoulder pain at the glenohumeral articulation through January 28, 2008, at which 
time Claimant reported resolution of his right shoulder pain.   

 On March 28, 2008, the Claimant was driving a pickup truck when he hit a guard rail 
while traveling at “highway speeds.” Claimant began seeking treatment with 
Chiropractic Plus after the accident for, “arm shoulders neck.”  He reported constant 
bilateral shoulder and elbow aching since the motor vehicle accident.    

Between April 18, 2008, and October 15, 2009, Clamant underwent treatment at 
Chiropractic Plus on 40 separate occasions.  In each treatment note, the provider notes 
that subjectively, Claimant has bilateral shoulder and elbow pain.  However, the records 
show that Claimant’s right shoulder was not treated during each of the 40 chiropractic 
visits.  Sometimes the chiropractor manipulated Claimant’s right shoulder and 
sometimes he did not.   

Claimant sought treatment through Dr. Wintory’s office on May 13, 2008.  Claimant 
reported bilateral shoulder pain that “began roughly May 1, 2008.  He indicates that on 
roughly May 1, he woke up with a stiff sore shoulder with the right hurting worse than 
the left.  There was no specific injury, but he does remember shoveling rock the 
previous day.” He received injections from Dr. Wintory’s office on May 13, 2008 and 
June 10, 2008.   

During the hearing, Dr. Wintory testified as an expert in orthopedic surgery.  Dr. 
Wintory acknowledged that he initially opined that the July 2010 MRI showed no 
significant changes as compared to the March 2010 MRI.  He admitted that he made a 
mistake when he first compared the two MRI radiology reports.  Dr. Wintory testified that 
the rotator cuff tear increased in size by 100%.    

Dr. Wintory explained that Claimant’s tear increased in diameter not in the 
percentage of thickness and that such a tear typically progresses due to additional 
injury.  He testified that it is unusual for a tear to increase in size unless an additional 
injury occurs.  Dr. Wintory concluded that Claimant’s work injury represented an 
aggravation of the preexisting tear.  

Dr. Wintory opined that the recommended surgery is related to the workers’ 
compensation claim based on the MRI changes and the Claimant’s continued 
statements that his condition has not been the same since the work injury.  Dr. Wintory 
opined that the Claimant had suffered an aggravation of his pre-existing right shoulder 
problems, and that his current need for right shoulder surgery was reasonable, 



necessary and related to his July 14, 2010, injury.  Dr. Wintory agreed with the 
conclusions of DIME Dr. Gronseth in this regard. 

The Claimant asked that Dr. Wintory be authorized to perform it, but he cannot 
perform the surgery because he is moving to Arizona.   

Dr. Wintory saw Claimant again for his right shoulder on April 5, 2011.  Dr. Wintory 
noted, “the patient has Kaiser insurance through his wife.  He is given a note today 
indicating that he has well documented AC joint and rotator cuff impingement and that 
his shoulder requires decompression.  Hopefully, this will help to get him through the 
system so he can get his shoulder treated.”   

Claimant again saw Dr. Wintory on March 20, 2012. At that time, Claimant reported 
that Kaiser would not pay for the shoulder surgery.  Dr. Wintory informed Claimant that 
he would be testifying during this hearing as an objective witness.  Dr. Wintory also 
stated that one carrier or another would have to accept responsibility for the surgery and 
that he will ultimately get his right shoulder surgery.   

It is apparent from the medical records that Claimant’s right shoulder symptoms 
waxed and waned between the date of the injury and the present.  Further, it is 
apparent from the records that the Claimant wished to avoid surgery, and waited until 
he failed conservative treatment to pursue it.  The Judge acknowledges that Claimant is 
a poor historian, but the minor inconsistencies raised by the Respondents do not reflect 
that his testimony or his reports to his physicians lacked credibility.  

Based on the foregoing, the Respondents have failed to overcome the opinions of 
Dr. Gronseth regarding MMI.  The opinions of Drs. Mann and Wintory are credible and 
persuasive.  Dr. Mann initially recommended surgery based upon the changes in 
Claimant’s shoulder pathology shown on the MRIs taken on March 30, 2010, and July 
14, 2010.  He only changed his opinions concerning surgery when the Claimant 
reported an improvement in his symptoms.  In addition, Dr. Wintory testified that it is 
more than 51% probable that the work injury aggravated the preexisting right shoulder 
problem and produced the need for surgery.  Dr. Wintory persuasively testified that the 
recommended surgery is reasonable, necessary and related to the work-related 
aggravation of Claimant’s right shoulder condition.  Accordingly, Claimant is not at MMI 
and is entitled to undergo the surgical procedures recommended by Dr. Wintory.  

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick 
and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S. The facts in a Workers' Compensation case are not interpreted liberally 



in favor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-
201, C.R.S. 

The ALJ's factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a DIME 
selected through the Division of Workers' Compensation shall only be overcome by 
clear and convincing evidence.   A DIME physician's findings of MMI, causation, and 
impairment are binding on the parties unless overcome by “clear and convincing 
evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 87 
P.3d 261, 263 (Colo. App. 2004). 

Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  The mere difference of medical opinion does not 
constitute clear and convincing evidence to overcome the opinion of the DIME 
physician. Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAO July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 
17, 2000). 

 

The enhanced burden of proof reflects an underlying assumption that the physician 
selected by an independent and unbiased tribunal will provide a more reliable medical 
opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  
Since the DIME physician is required to identify and evaluate all losses and restrictions 
which result from the industrial injury as part of the diagnostic assessment process, the 
DIME physician's opinion regarding causation of those losses and restrictions is subject 
to the same enhanced burden of proof.  Id.    



The DIME opinion, however, is not entitled to presumptive weight regarding whether 
a specific treatment is reasonable and necessary to cure and relieve the effects of the 
industrial injury.  Instead, the determination of whether a claimant is entitled to surgery 
is decided based on the preponderance of the evidence.  Moore v. American Furniture 
Warehouse, W.C. No. 4-665-024 (ICAO, June 27, 2007), Jones v. Estes Express Lines, 
W.C. No. 4-651-648 ICAO, April 25, 2008). 

The Respondents have failed to overcome the opinions of Dr. Gronseth regarding 
MMI.  The opinions of Drs. Mann and Wintory are credible and persuasive.  Dr. Mann 
initially recommended surgery based upon the changes in Claimant’s shoulder 
pathology shown on the MRIs taken on March 30, 2010, and July 14, 2010.  Dr. Mann 
only changed his opinions concerning surgery when the Claimant reported an 
improvement in his symptoms.  As found, the Claimant’s symptoms waxed and waned 
for a period of time before worsening to the point where he wished to pursue surgery.  It 
is logical that Dr. Mann would not continue to recommend surgery when Claimant was 
reporting improvement in his symptoms.   

In addition, Dr. Wintory testified that it is more than 51% probable that the work 
injury aggravated the preexisting right shoulder problem and produced the need for 
surgery. Dr. Wintory persuasively testified that the recommended surgery is reasonable, 
necessary and related to the work-related aggravation of Claimant’s right shoulder 
condition.  No persuasive or credible evidence contradicted the opinions of Dr.  Wintory.  
Because the Claimant has established that the recommended surgery is reasonable, 
necessary and related to his workers’ compensation injury, he is not at MMI pursuant to 
the opinion of Dr. Gronseth.   

ORDER 

 It is therefore ordered that: 

Respondents have failed to overcome the DIME physician’s opinions concerning 
maximum medical improvement by clear and convincing evidence thus Claimant is not 
at maximum medical improvement. 

Claimant is entitled to undergo the surgical procedures on his right shoulder 
recommended by Dr. Wintory.   

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 



you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 8, 2012 

Laura A. Broniak 

Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-973 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries on November 1, 2011 during the course and 
scope of his employment with Employer. 

2. Whether Claimant has demonstrated by a preponderance of the evidence that he 
received authorized medical treatment that was reasonable and necessary to cure or 
relieve the effects of his industrial injuries. 

3. Whether Claimant has proven by a preponderance of the evidence that he is 
entitled to receive Temporary Total Disability (TTD) benefits for the period November 1, 
2011 until terminated by statute. 

 4. A determination of Claimant’s Average Weekly Wage (AWW). 

 5. Whether Employer is subject to penalties pursuant to §8-43-408(1), C.R.S. 
for failing to carry worker’s compensation insurance on November 1, 2011. 

FINDINGS OF FACT 

 1. On January 11, 2012 counsel for Claimant mailed a copy of a Hearing 
Confirmation to Employer in this matter.  Counsel for Claimant also sent a copy of the 
Hearing Confirmation by certified mail to Employer’s Registered Agent _ _.  The 
Hearing Confirmation specified that a hearing was scheduled for 1:30 p.m. on April 17, 
2012.  Employer thus received notice of the scheduled hearing.  However, Employer 
failed to attend or otherwise participate in the April 17, 2012 hearing. 



2. Claimant testified at the hearing that he worked for Employer as a concrete 
finisher.  Employer provided Claimant with a van to haul tools to job sites.  On 
November 1, 2011 Claimant was transporting the tools to a job site when he was 
involved in a motor vehicle accident. 

3. As a result of the motor vehicle accident Claimant fractured his neck and was 
transported to the Medical Center of Northern Colorado.  Claimant underwent surgery 
on his neck and was hospitalized for three days.  Claimant’s medical treatment was 
reasonable and necessary to cure or relieve the effects of his November 1, 2011 
injuries. 

4. Claimant has subsequently been unable to return to work as a concrete finisher.  
He is unable to turn his head and use his dominant arm.  Claimant has not worked in 
any capacity since November 1, 2011. 

5. Claimant earned $15.00 per hour and worked approximately 35 hours each week 
for Employer.  He thus earned an Average Weekly Wage (AWW) of $525.00. 

6. Pinnacol Assurance filed a Motion for Partial Summary Judgment in this matter.  
Pinnacol asserted that Employer’s policy of Workers’ Compensation Insurance with it 
did not become effective until November 5, 2011.  Pinnacol argued that it thus did not 
insure Employer on November 1, 2011.  On February 28, 2012 the Motion for Partial 
Summary judgment was granted and Pinnacol was dismissed from the claim.  
Accordingly, Employer did not possess Colorado Worker’s Compensation insurance on 
November 1, 2011. 

7. Claimant has demonstrated that it is more probably true than not that he suffered 
compensable injuries on November 1, 2011 during the course and scope of his 
employment with Employer.  Claimant credibly testified that Employer provided him with 
a van to haul tools to job sites.  On November 1, 2011 Claimant was transporting the 
tools to a job site when he was involved in a motor vehicle accident. 

 8. Claimant has established that it is more probably true than not that he 
received authorized medical treatment that was reasonable and necessary to cure or 
relieve the effects of his industrial injuries.  As a result of the November 1, 2011 motor 
vehicle accident Claimant fractured his neck and was transported to the Medical Center 
of Northern Colorado.  Claimant underwent surgery on his neck and was hospitalized 
for three days.   All of Claimant’s medical treatment was reasonable and necessary to 
cure or relieve the effects of his November 1, 2011 industrial injuries. 

 9. Claimant has proven that it is more probably true than not that he is 
entitled to TTD benefits for the period November 1, 2011 until terminated by statute.    
Because of his industrial injuries, Claimant was unable to perform his job duties.  He is 
unable to turn his head and use his dominant arm.  Claimant has not worked in any 
capacity since November 1, 2011.  He has thus demonstrated that his November 1, 
2011 industrial injuries caused a disability that contributed to a subsequent wage loss. 



 10. Claimant has established that Employer was not insured on November 1, 
2011.  His disability benefits shall be increased by 50% because of Employer’s failure to 
comply with the insurance provisions of the Act.  As of the date of the hearing in this 
matter the total amount of TTD benefits owed by Employer to Claimant with computed 
interest is $12,892.53. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Compensability 

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim 
Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is 
generally one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. As found, Claimant has demonstrated by a preponderance of the evidence 
that he suffered compensable injuries on November 1, 2011 during the course and 
scope of his employment with Employer.  Claimant credibly testified that Employer 



provided him with a van to haul tools to job sites.  On November 1, 2011 Claimant was 
transporting the tools to a job site when he was involved in a motor vehicle accident. 

Medical Benefits 
 6. Respondents are liable for authorized medical treatment that is 

reasonable and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999). 

 7. As found, Claimant has established by a preponderance of the evidence 
that he received authorized medical treatment that was reasonable and necessary to 
cure or relieve the effects of his industrial injuries.  As a result of the November 1, 2011 
motor vehicle accident Claimant fractured his neck and was transported to the Medical 
Center of Northern Colorado.  Claimant underwent surgery on his neck and was 
hospitalized for three days.   All of Claimant’s medical treatment was reasonable and 
necessary to cure or relieve the effects of his November 1, 2011 industrial injuries. 

TTD Benefits 
 8. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 

disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts,  he left work as a result of the disability and the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term 
“disability,” connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999). 

 9. As found, Claimant has proven by a preponderance of the evidence that 
he is entitled to TTD benefits for the period November 1, 2011 until terminated by 
statute.    Because of his industrial injuries, Claimant was unable to perform his job 
duties.  He is unable to turn his head and use his dominant arm.  Claimant has not 
worked in any capacity since November 1, 2011.  He has thus demonstrated that his 
November 1, 2011 industrial injuries caused a disability that contributed to a subsequent 
wage loss. 

AWW 
 10. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 

AWW based on his earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, §8-
42-102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair 
approximation of a claimant's wage loss and diminished earning capacity.  Ebersbach v. 
United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 



1997).  Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify 
the AWW if the statutorily prescribed method will not fairly compute a claimant’s wages 
based on the particular circumstances of the case.  In Re Broomfield, W.C. No. 4-651-
471 (ICAP, Mar. 5, 2007).  As found, Claimant earned an AWW of $525.00. 

Penalties for Employer’s Failure to Carry Worker’s Compensation Insurance 
 11. Claimant seeks penalties against Employer for failing to carry worker’s 

compensation insurance pursuant to §8-43-408, C.R.S.  Section 8-43-408(1), C.R.S. 
provides that an injured employee’s benefits shall be increased by 50% for an 
employer’s failure to comply with the insurance provisions of the Act.  If compensation is 
awarded the Judge shall compute and require the employer to pay a trustee an amount 
equal to the present value of all unpaid compensation or require the employer to file a 
bond within 10 days of the order.  §8-43-408(2), C.R.S.  The term “compensation” refers 
to disability benefits.  In Re of Shier, W.C. No. 4-573-910 (ICAP, Dec. 15, 2005). 

 12. As found, Claimant has established that Employer was not insured on 
November 1, 2011.  His disability benefits shall be increased by 50% because of 
Employer’s failure to comply with the insurance provisions of the Act.  As of the date of 
the hearing in this matter the total amount of TTD benefits owed by Employer to 
Claimant with computed interest is $12,892.53.  

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge enters 
the following order: 

1. Claimant suffered compensable injuries during the course and scope of his 
employment with Employer on November 1, 2011. 

2. Claimant is entitled to reasonable and necessary medical treatment that is 
designed to cure or relieve the effects of his November 1, 2011 industrial injuries. 

3. Claimant is entitled to TTD benefits for the period November 1, 2011 until 
terminated by statute. 

4. Claimant earned an AWW of $525.00. 

5. claimant’s benefits shall be increased by 50% because of Employer’s failure to 
comply with the insurance provisions of the Act.  As of the date of the hearing in this 
matter the total amount of TTD benefits owed by Employer to Claimant with computed 
interest is $12,892.53. 

In lieu of payment of the above compensation and benefits to Claimant, Respondent 
shall: 

a. Deposit an amount equal to the present value of all unpaid compensation with the 
Division of Workers' Compensation, as trustee, to secure the payment of all unpaid 
compensation and benefits awarded.  The check shall be payable to and sent to the 



Division of Workers' Compensation, Attn: Sue Sobolik, Special Funds Unit, 633 17th St, 
Suite 900, Denver, CO, 80202, or 

 b. File a bond in an amount equal to the present value of all unpaid 
compensation with the Division of Workers' Compensation within ten (10) days of the date 
of this order: 

  (1) Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation or 

  (2) Issued by a surety company authorized to do business in Colorado. 

  The bond shall guarantee payment of the compensation and benefits 
awarded. 

Respondent shall notify the Division of Workers' Compensation and Claimant of 
payments made pursuant to this Order.   

The filing of any appeal, including a petition for review, shall not relieve Respondent of 
the obligation to pay the designated sum to the trustee or to file the bond.  §8-43-408(2), 
C.R.S. 

Any interest that may accrue on a cash deposit shall be paid to the parties receiving 
distribution of the principal of the deposit in the same proportion as the principal, unless 
the agreement or order authorizing distribution of the principal provides otherwise. 

6. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 8, 2011. 

 

Peter J. Cannici 



Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-795-563-01 

ISSUES 

1. Whether there is jurisdiction to make a determination as to the Claimant’s 
permanent partial disability benefits based upon an impairment rating which was 
provided by a DIME physician under C.R.S. §8-42-107(8)(b)(II). 

2. If the ALJ has jurisdiction, whether Respondent has overcome, by clear and 
convincing evidence, the opinion of the DIME physician concerning the Claimant’s 
impairment rating. 

3. If the ALJ has jurisdiction, and if the Respondent has overcome the opinion of the 
DIME physician, the determination of the correct impairment and resulting permanent 
partial disability benefits due to the Claimant. 

4. Whether the Claimant is entitled to compensation for disfigurement pursuant to 
C.R.S. § 8-42-108 and, if so, the amount of compensation. 

STIPULATIONS 

 The parties stipulated that the Claimant began receiving Social Security disability 
benefits in the amount of $1,028.00 per month beginning on December 1, 2010.  Fifty 
percent of those benefits, or $118.61 per week, may be offset against the Claimant’s 
indemnity benefits pursuant to C.R.S. §8-42-103(1)(c)(I).   

FINDINGS OF FACT 

 1. The Claimant was working as a grocery employee for Employer on 
December 16, 2008 when she was stocking groceries.  She was taking a box of toilet 
paper down from overhead and did not notice another box of baby food on top of that 
box.  As she was starting to pull the first box down, the second box shifted and slid off, 
in trying to keep it from falling, she did a rapid movement jerking her right shoulder 
down and out.  The Claimant felt an immediate onset of pain in her right shoulder 
(Claimant’s Exhibit 1; Respondent’s Exhibit A).  By January 26, 2009, the pain did not 
resolve and the Claimant reported that it was getting worse (Claimant’s Exhibit 6, p. 30; 
Respondent’s Exhibit E, p. 22).   

 2. The Claimant had a medical history of treatment for right shoulder pain 
and depression symptoms at the Colorado Mountain Medical clinic in 1999 and 2000 
when she worked as a housekeeper for a large hotel.  The shoulder pain was generally 



attributed to overuse (Respondent’s Exhibit F, pp. 50-53).  There is no persuasive 
evidence in the record to indicate that the symptoms in the medical records from 1999 
and 2000 continued and did not resolve.  There were no additional medical records 
entered into evidence after the records provide in Respondent’s Exhibit F until the 
records related to the Claimant’s current work injury. 

 3. At a March 3, 2009 office visit with Dr. Crystal Roney at Eagle Valley 
Medical Center, the Claimant’s right shoulder pain persists and radiated to the neck.  
The Claimant reported that the pain is aggravated by lifting and she had associated 
symptoms of instability, night-time awakening, tenderness and weakness (Claimant’s 
Exhibit 6, p. 34; Respondent’s Exhibit E, p. 26).  By April 6, 2009, the Claimant reported 
that she was having cramps in the right arm and increased pain in the upper arm.  The 
Claimant stated that an injection helped but she did not feel that the physical therapy 
was helping.  Dr. Roney noted that further PT would wait until the Claimant gets an MRI 
(Respondent’s Exhibit E, p. 28).  On April 29, 2009, Dr. Roney referred the Claimant to 
Dr. Liotta for evaluation and treatment of her right shoulder pain (Respondent’s Exhibit 
E, p. 30).   

 4. Dr. Ferdinand Liotta saw the Claimant on May 14, 2009 and noted that the 
Claimant’s major complaint is of pain and that she also has loss of range of motion and 
weakness.  Dr. Liotta reports that the Claimant’s pain is constant and keeps her from 
sleeping and interferes with virtually all activities.  He notes there was no radiation of the 
pain but that it was anterior and deep.  On physical examination, Dr. Liotta noted pain 
with motion including internal rotation, overhead extremes, flexion, abduction and 
external rotation.  Dr. Liotta noted that the Claimant’s MRI showed a full thickness 
supraspinatus tear with no real retraction, and a subscapularis tear along with long head 
biceps problems.  Dr. Liotta assessed the Claimant with a rotator cuff tear, long head 
biceps failure and a subscap tear.  He recommended arthroscopy, subscapularis repair 
and biceps release (Claimant’s Exhibit 3, pp. 4-6; Respondent’s Exhibit G, pp. 55-57).  
The recommended surgery was performed on June 15, 2009.  The procedures 
performed by Dr. Liotta included arthroscopy with biceps tendon release, arthroscopic 
subacromial decompression, arthroscopic distal clavicle excision, and arthroscopic 
supraspinatus repair (Claimant’s Exhibit 3, p. 7).   

 5. The Claimant continued to follow up with Dr. Liotta postoperatively and in 
the first three months, the Claimant reported some continued pain and her shoulder was 
becoming stiff.  She was off work initially from 6/23/09 to 7/31/09 and then was released 
to return to light duty (Respondent’s Exhibit G, pp. 61-62).  As of September 22, 2009, 
Dr. Liotta noted that the Claimant had no tolerance for work other than desk work 
(Claimant’s Exhibit 3, p. 10 and pp. 11-12; Respondent’s Exhibit G, p. 83 and pp. 64-
65). 

 6. The Claimant also continued to see Dr. Roney postoperatively.  On 
August 26, 2009 the Claimant also reported continued pain to Dr. Roney and that her 
pain medications made her nauseous, sleepy and unable to function.  The Claimant 
was told not to work for another month (Claimant’s Exhibit 6, p. 36; Respondent’s 



Exhibit E, p. 32).  On September 4, 2009, Dr. Roney followed up on Claimant’s right 
shoulder and also noted that the Claimant was reporting left elbow pain because she 
“has been working primarily with L arm, because can’t use R at work, putting things 
under shelves, started hurting at work yesterday” (Claimant’s Exhibit 6, p. 38; 
Respondent’s Exhibit E, p. 34).  On September 18, 2009, the Claimant again reported 
that the left elbow started hurting after working for 3 days with her left arm only.   

 7. By October of 2009, the Claimant reported that her physical therapist felt 
that the Claimant had regressed in regards to pain and range of motion.  Although Dr. 
Liotta was noting that the Claimant had no tolerance for work as of October 20, 2009 
due to inflammation and pain in her shoulder and epicondylitis in her left elbow, the 
Claimant reported that she “has to work her regular job which is exacerbating her pain.  
She is extremely frustrated with her progress and is tearful.”  Therefore, Dr. Liotta gave 
the Claimant an injection of lidocaine and dexamethasone.  Dr. Liotta also discussed 
the possibility of another surgery to break up scar tissue impeding her range of motion 
(Claimant’s Exhibit 3, p. 12).  On October 21, 2009 Dr. Roney noted that the Claimant 
was better after the injection but because she was still working it was compromising her 
healing from the surgery (Claimant’s Exhibit 6, p. 44; Respondent’s Exhibit E, p. 39).  As 
of October 26, 2009, Dr. Roney provided a written clarification noting that she, Dr. Liotta 
and the physical therapist were in agreement that the Claimant should be off work 
completely for 1 month because she was getting worse with the limited restrictions 
(Claimant’s Exhibit 6, p. 46).   

 8. On November 18, 2009, Dr. Roney continued to note that the Claimant 
was experiencing bilateral shoulder pain and that the “L shoulder also sore from 
overuse, compensating, elbow is better” (Claimant’s Exhibit 6, p. 47).  On December 3, 
2009, Dr. Roney noted that the Claimant was reporting left arm pain and that her hand 
hurts and she had medial numbness (Claimant’s Exhibit 6, p. 49).   The Claimant also 
reported that she had numbness in 3 fingers on her left hand that she thinks is coming 
from the shoulder ever since she started to use the left arm more after surgery 
(Claimant’s Exhibit 6, p. 52).  This condition continued through December 16, 2009 
(Claimant’s Exhibit 6, p. 54) and on February 10, 2010, Dr. Roney noted that after 
working the Claimant’s left arm was still hurting at the elbow when she compensated too 
much (Claimant’s Exhibit 6, p. 56; Respondent’s Exhibit E, p. 41).  On March 18, 2010, 
Dr. Roney reported that the Claimant still had left elbow pain since September of 2009 
when she went back to work and started using the left arm since she couldn’t use the 
right arm very much.  The Claimant’s symptoms were described as a numb hand with 
tingling.  Dr. Roney noted that physical therapy and an arm band and an injection did 
not help with the symptoms, nor did wearing a carpal tunnel wrist brace.  Dr. Roney 
referred the Claimant for an EMG of the right ulnar nerve (Claimant’s Exhibit 6, p. 58; 
Respondent’s Exhibit E, p. 46). 

 9. On January 27, 2010, the Claimant underwent an independent medical 
examination by Sean M. Griggs, M.D. for her right shoulder pain.  The Claimant 
reported to Dr. Griggs that, 



 she was doing well initially following her surgery, however, at 6 months 
postoperative she was sent back to work at light duty and she states that her job did not 
follow her restrictions and she was made to climb ladders and hold on with her right 
arm.  She feels the shoulder deteriorated after that.  At the present time she is 
complaining of pain with overhead activities as well as limited motion and pain when 
reaching behind her. 

 Dr. Griggs answered specific questions posed to him and opined that “[t]his was 
not a pre-existing condition.  If we are discussing her right shoulder, she has an 
aggravation following surgery, but the problem in her shoulder is related to her previous 
injury and lack of enough time in therapy for full regain of function.”  Dr. Griggs also 
provided an opinion regarding the Claimant’s left upper extremity noting “[s]he likely has 
a little bit of tendonitis due to use of the left upper extremity….In regards to opinion of 
causation, it is likely due to her using her left hand while favoring her right side.”  Dr. 
Griggs recommended continuation of formal therapy for at least two more months and 
work restrictions of 20 pounds lifting with 5 pound overhead lifting limit (Claimant’s 
Exhibit 4, pp. 24-26).    

 10. By March of 2010, Dr. Liotta noted bilateral shoulder pain and assessed 
adhesive capsulitis with persistent internal rotation deficit from working.  Dr. Liotta 
recommended a capsular release to help the Claimant regain full external and internal 
rotation (Claimant’s Exhibit 3, p. 14).  The arthroscopic capsular release and 
subacromial revision decompression with scar tissue excision was performed by Dr. 
Liotta on March 29, 2010 (Claimant’s Exhibit 3, p. 15).   

 11. In follow up on May 18, 2010, the Claimant reported no pain and no 
difficulty with the right shoulder but complained of significant pain and difficulty around 
the left elbow.  Dr. Liotta noted that the Claimant was seen by Dr. Robb for an EMG 
nerve conduction study and he found the Claimant had bilateral carpal tunnel syndrome, 
left worse than right, and medial epicondylitis and Dr. Liotta recommended carpal tunnel 
release (Claimant’s Exhibit 3, p. 18).  Dr. Liotta continued to note that the Claimant’s 
problems persisted as of June 8, 2010 because “she is essentially working one-handed 
with lots of difficulty with out of body work…stocking cans and boxes” (Claimant’s 
Exhibit 3, p. 19).   On June 21, 2010, Dr. Liotta performed a carpal tunnel release on the 
Claimant’s left wrist (Claimant’s Exhibit 3, pp. 20-21; Respondent’s Exhibit G, pp. 58-
59).  On June 22, 2010, Dr. Liotta provided correspondence to the Claimant’s attorney 
at that time indicating his opinion that the Claimant “has overused her shoulder.  I think 
this is directly related to the work she is being asked to do.  This is putting her rotator 
cuff repair in jeopardy and I think has created her other repetitive stress injuries, 
especially her carpal tunnel problems which we just did surgery on yesterday for the left 
wrist”  (Claimant’s Exhibit 3a, p. 23).   

 12. On August 24, 2010, Dr. Liotta opined that he was “very concerned with 
this woman” because of the poor outcomes from her prior surgeries in spite of the fact 
that he believed she tried as hard as she could at work, in therapy and with rest 
restrictions.  Dr. Liotta recommended medical disability retirement and did not think that 



repeated surgeries would completely benefit her (Claimant’s Exhibit 3, p. 22).  Dr. 
Roney noted Dr. Liotta’s opinion in an August 25, 2010 visit and reported symptoms  of 
bilateral hand tingling, pain, pain in the elbows although she noted improved range of 
motion of the shoulders.   

 13. On October 12, 2010, the Claimant was seen by Dr. Tashof Bernton for an 
independent medical examination.  Dr. Bernton conducted a review of the Claimant’s 
medical records from treatment occurring from April 24, 2009 through August 24, 2010 
(Respondent’s Exhibit D, pp. 15–18).  On physical examination, Dr. Bernton noted that 
the Claimant had some restriction of range of motion of the right shoulder and 
development of left wrist epicondylitis during her recovery “consistent with repetitive use 
of the left upper extremity as the right shoulder was recovering.”  Dr. Bernton assessed 
that “the median nerve delays at the wrist are both preexisting and asymptomatic and 
not a part of this occupational injury.  The patient nonetheless underwent a left median 
nerve decompression, and she’s had some persistent symptoms following that 
procedure.  “The [Claimant] has diffuse upper extremity complaints, and functional 
complaints appear greater than one can explain based solely on anatomic examination.”  
Dr. Bernton opined that the Claimant was at MMI and recommended no further surgical 
procedures although he noted “non-invasive treatment of the patient’s epicondylitis 
could involve use of the electroacoustic shockwave therapy or possibly plasma-rich 
protein injections which have significant support in the medical literature but are not 
included in the workers’ compensation treatment guidelines.”  Although before 
proceeding with any further approaches, Dr. Bernton recommended psychological 
testing to determine the presence of a significant somatiform disorder (Respondent’s 
Exhibit D, pp. 18-20).  Dr. Bernton provided an opinion as to the Claimant’s impairment 
rating for the right shoulder resulting in a total impairment of 10% of the right upper 
extremity.  Dr. Bernton also provided an impairment rating for her left elbow of 2% for 
loss of range of motion.  Dr. Bernton opined that the left wrist was not work related  but 
that he nevertheless determined that the impairment for the left wrist was 10% for non-
work-related carpal tunnel syndrome.  Dr. Bernton indicated that he felt a Functional 
Capacity Evaluation should be carried out but also provided work restrictions on a 
clinical basis noting that the Claimant should not perform repetitive upper extremity 
activities with either arm on an continuing or frequent basis and no above-shoulder 
lifting with the right arm and no lifting over 20 pounds with either arm (Respondent’s 
Exhibit D, p. 20).   

 14. By October 18, 2010, Dr. Roney noted that the Claimant wanted to work 
and wanted to have better function for everyday living tasks including taking care of her 
mother, so the Claimant wanted to try physical therapy again and wanted a second 
opinion on whether additional surgery or treatment could improve the Claimant’s 
condition and reduce the pain.  Dr. Roney requested approval for a second opinion from 
Dr. Viola (Claimant’s Exhibit 6, p. 62).  At the October 25, 2010 follow up visit, Dr. 
Roney noted that the Claimant was still waiting for the referral to Dr. Viola but that the 
Claimant was tearful and “getting depressed due to not being able to work, constant 
pain, waking her up at night”  (Claimant’s Exhibit 6, p. 69).  



 15. The Claimant was examined by Dr. Randall W. Viola, M.D. on November 
15, 2010.  Dr. Viola noted that the Claimant’s chief complaint was bilateral pain radiating 
from her elbows into her hands and her secondary complaint was numbness in her 
thumb, index and middle fingers bilaterally.  Her third complaint was left elbow medial 
pain.  Upon physical examination, Dr. Viola noted that the Claimant was “completely 
tender over the medial epicondyle and appears to have a possible snapping triceps over 
the medial epicondyle. He found the ulnar nerve to be stable and the lateral epicondyle 
and extensor mass nontender.  She has a “markedly positive Tinel’s, Phalen’s, median 
nerve compression test bilaterally.”  Dr. Viola recommended an MRI of the Claimant’s 
left elbow and injected her left carpal tunnel as both a diagnostic and therapeutic test 
(Claimant’s Exhibit 5, p. 27; Respondent’s Exhibit I, p. 81).  At a follow up visit on 
December 6, 2010, Dr. Viola also noted that a week or so later, he injected the 
Claimant’s right carpal tunnel.  The Claimant reported a 50% improvement on the right 
side and a 20% improvement on the left side.  Dr. Viola noted that he spoke with the 
Claimant about her previous surgical results which were not good and, therefore, 
advised that he only recommended a relatively simple procedure such as a limited 
carpal tunnel release on her right side (Claimant’s Exhibit 5, p. 28; Respondent’s Exhibit 
I, p. 83).   

 16. On December 8, 2010, Dr. Roney noted that the Claimant was still having 
pain in her right hand but that it was better after the injection and so Dr. Viola 
recommended going forward with a right carpal tunnel release.  Dr. Roney also noted 
that the Claimant was diagnosed with a cyst in her left elbow medially, where most of 
the Claimant’s elbow pain was located.  The Claimant reported to Dr. Roney that she 
was afraid to go back to work because she is afraid of being reinjured and that Dr. Viola 
told her not to do anything until after surgery (Claimant’s Exhibit 6, p. 73).   

 17. On May 24, 2011, Gary Zuehlsdorff, D.O. conducted a Division 
Independent Medical Examination and opined that the Claimant reached MMI on May 
24, 2011.  Dr. Zuehlsdorff provided a right upper extremity rating of 21% that would 
convert to a 13% whole person rating and a 10% left upper extremity rating that would 
convert to a 6% whole person rating, for a combined 18% whole person rating.  Dr. 
Zuehlsdorff noted that apportionment was not applicable in this case (Claimant’s Exhibit 
7, p. 75; Respondent’s Exhibit C, p. 5).  The rating for the right shoulder is for two 
surgical procedures which provided no relief.  The left upper extremity impairment rating 
was for post-left carpal tunnel release worse after surgery.  In his full report, Dr. 
Zuehlsdorff provided a history of present condition and conducted a record review of the 
medical records for the Claimant’s treatment through 2009 and 2010.  Dr. Zuehlsdorff 
noted that the Claimant reported pain in her right shoulder, left wrist, left elbow, right 
wrist, right forearm and right elbow along with right lateral neck pain to the back to her 
scapula.  Dr. Zuehlsdorff assessed the Claimant with “bilateral upper extremity diffuse 
pain syndrome from her neck to her hands” with initial work-related events with a 
relatively mild-to-moderate mechanism of injury followed by surgical interventions with 
worse than expected results.  Dr. Zuehlsdorff opined that the Claimant currently had 
bilateral upper extremity, elbow, forearm, wrist and hand pain complexes consistent with 
a form of cumulative trauma disorder but with a probable psychological overlay.  



(Claimant’s Exhibit 7, p. 78; Respondent’s Exhibit C, p. 8).  Dr. Zuehlsdorff found that 
given the diffuse nature of the Claimant’s symptoms no further surgery is warranted and 
the Claimant was found to be at MMI as of the date of the examination with medical 
maintenance to be limited to management of current medications or changes 
recommended by the primary treating providers.  Dr. Zuehlsdorff also recommended 
that the Claimant pursue a psychological evaluation, but noted that this was outside the 
scope of the workers’ compensation claim since he found this to be non-work related 
(Claimant’s Exhibit 7, p. 79; Respondent’s Exhibit C, p. 9).   

 18. On August 2, 2011, Dr. Bernton saw the Claimant for a repeat 
Independent Medical Examination.  Dr. Bernton noted his previous opinion in his 
October 12, 2010 report and reviewed additional medical records subsequent to the 
date of his original examination, including the November 15, 2010 and December 6, 
2010 evaluations done by Dr. Viola, Claimant’s MRI of the left elbow and the more 
recent medical records of her treating doctors, Dr. Liotta and Dr. Roney, as well as the 
Division IME of Dr. Zuehlsdorff (Respondent’s Exhibit J, pp. 1-4).  The Claimant 
reported to Dr. Bernton that her condition was worse than when she saw him last 
because she no longer has therapy (Respondent’s Exhibit J, p. 4).  Dr. Bernton agrees 
that the Claimant is at MMI but would place the date of MMI as of October 12, 2010 
when he last examined her, as opposed to the date of May 24, 2011 per Dr. Zuehlsdorff 
(Respondent’s Exhibit J, p. 5).  In his report Dr. Bernton also disagreed with the 
impairment rating provided by Dr. Zuehlsdorff.  It is Dr. Bernton’s opinion that the 
Claimant “should be rated on her work-related injury which is a right shoulder injury and 
that the impairment for that is, at most, 17% of the upper extremity” (Respondent’s 
Exhibit J, p. 6).   

 19. Dr. Bernton also testified at the hearing on October 31, 2011.  At the 
hearing, Dr. Bernton reaffirmed his opinion that the Claimant’s right shoulder condition 
alone is work-related and no other conditions, including the left upper extremity 
conditions and other diffuse complaints of bilateral upper extremity pain and discomfort, 
are work related.  Dr. Bernton opined that the additional complaints of pain and 
discomfort were not biomechanically related to compensation for restrictions on use of 
the Claimant’s right upper extremity.  Dr. Bernton testified that although the EMG found 
median nerve issues, the Claimant did not have clinical symptoms of carpal tunnel and 
therefore she did not have carpal tunnel syndrome and this is why the carpal tunnel 
release surgery was not successful.  Dr. Bernton also testified that Dr. Zuehlsdorff was 
in error when he determined that apportionment was not necessary.  Dr. Bernton also 
testified specifically that it was an error for Dr. Zuelsdorff to fail to utilize the 
apportionment paragraph contained in the AMA Guides at p. 6 in Section 2.2 of Chapter 
2.  Dr. Bernton also found Dr. Zuehlsdorff erred when he attributed the Claimant’s left 
upper extremity conditions and, indeed, any conditions outside of the Claimant’s right 
shoulder, to the original work injury.  During testimony, Dr. Bernton noted that his initial 
report from October 12, 2010 gave the Claimant the benefit of the doubt with respect to 
her symptoms.  However, he now felt that as the Claimant’s symptoms continued to 
develop, the continued course of her diffuse symptoms shows that there isn’t a physical 
basis for these symptoms and, thus, they are not work related.  Dr. Bernton opined that 



neither Dr. Griggs nor Dr. Zuehlsdorff followed the Workers’ Compensation Medical 
Treatment Guidelines nor the AMA Guides stringently in assessment of causation of the 
Claimant’s condition.   

   20. In opening argument at the hearing, counsel for Respondent noted 
that an 18-month DIME was requested.  In a Post-Hearing Brief, counsel for the 
Claimant concurred that “the Division IME was requested pursuant to the ‘18-month’ 
Division IME process of §8-42-107(8)(b)(II).  The parties agree, and exhibits in evidence 
appear to indicate, that Dr. Zuehlsdorff conducted a Division IME pursuant to §8-42-
107(8)(b)(II) on May 24, 2011 and not a Division IME pursuant to §8-42-107.2.  Dr. 
Bernton also performed an IME at Respondent’s request.  Both Dr. Zuehlsdorff and Dr. 
Bernton opined as to MMI and impairment.  Dr. Griggs also performed an IME on 
January 27, 2010 and found that the Claimant was not yet at MMI.  The treating 
physicians and authorized referrals, Dr. Roney, Dr. Liotta and Dr. Viola did not make 
definitive findings concerning the Claimant’s MMI status in the medical records that 
were admitted into evidence, although there was reference to “medical disability 
retirement.”  None of these doctors provided an impairment rating. 

 21. As a result of surgeries arising out of her admitted work injury, the 
Claimant has seven scars on the right shoulder, 4 on the front and 3 in the back.  On 
the front of the shoulder there are three circular arthroscopic incision scars that are 
each between ¼ and ½ an inch in diameter.  There is a fourth incision scar on the front 
of the shoulder that is approximately 1 ½ inch in length and less than 1/8 inch in width.  
All four scars on the front of the shoulder are indented and colored slightly darker than 
the surrounding skin.  There are three additional arthroscopic incision scars on the back 
of the shoulder, each of them is approximately ½ inch in length and 1/16 inch in width.  
Two of these scars are similar in color and texture to the 4 scars on the front of the 
shoulder and one of them is much fainter in color and less noticeable.  In addition, the 
Claimant has scarring on her left palm.  There is one longer scar which starts at her left 
wrist and goes to the middle of her palm.  The scar is slightly curved and approximately 
3 inches in length and 1/16 inch in width.  Across the longer scar multiple small scars 
cross it running perpendicular along the length of the scar.  The smaller scars are 
approximately ¼ inch in length each and less than 1/16 inch in width.   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §8-40-
101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. §8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.   C.R.S. §8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 



interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. §8-43-201. 

 When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Status of Impairment Determination 
 A prerequisite issue arising in this case is whether the ALJ has jurisdiction to 

make a determination as to permanent partial disability benefits using the DIME 
obtained in this case pursuant to C.R.S. §8-42-107(8)(b)(II) or what is commonly 
referred to as an 18-month DIME.  The evidence establishes, and the parties 
acknowledge, that a DIME was not obtained pursuant to C.R.S. §8-42-107(8)(c), rather 
Dr. Zuehlsdorff conducted an 18-month DIME.  The Claimant has also not yet received 
an impairment rating from an authorized treating physician (“ATP”).   

 The Claimant argues that there is no jurisdiction to resolve this issue because 
none of the treating physicians have provided an impairment rating yet which would be 
subject to challenge pursuant to the DIME process under C.R.S. §8-42-107(8)(c) and 
C.R.S. §8-42-107.2.  The Respondents argue that there is some ambiguity when 
reading C.R.S. §8-42-107(8)(b) and  C.R.S. §8-42-107(8)(c), but the ambiguity can be 
resolved, and the statute provisions can be harmonized, by examination of the 
legislative intent in enacting the later statute provision, C.R.S. 107(8)(b)(II), and by 
reconciling these provisions with the rules promulgated by the Division of Workers’ 
Compensation, namely WRCP Rule 5-5(F).  Thus, the Respondents further argue that 
the parties can proceed to a determination of permanent partial disability based upon 
the 18-month DIME obtained in this case, or whether the DIME has been overcome,  
since the 18-month DIME rendered an opinion both MMI status and an impairment 
rating.    

  When interpreting statutes, a court should give words and phrases in a 
statute their plain and ordinary meanings.  This is true because the object of statutory 
construction is to give effect to the legislative intent of the statute, and the best indicator 
of legislative intent is contained in the language of the act.  Forced and subtle 
interpretations should be avoided.  Jones v. Industrial Claim Appeals Office, 87 P.3d 
259 (Colo. App. 2004); Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176 (Colo. 
App. 2002).  A statute must be considered as a whole and interpreted in a manner 



giving consistent, harmonious, and sensible effect to all of its parts.  Lujan v. Life Care 
Centers, 222 P.3d 970, 973 (Colo. App. 2009).  Statutes addressing the same subject 
matter should be construed together, and an interpretation that renders one clause 
meaningless should be avoided.  USF Distribution Services, Inc., v. Industrial Claim 
Appeals Office, 111 P.3d 529 (Colo. App. 2005). 

  C.R.S. §8-42-107(8)(b)(II) addresses the procedure to be followed if 
“either party disputes a determination by an authorized treating physician on the 
question of whether the injured worker has or has not reached maximum medical 
improvement.”  The statute also provides that if an ATP has not placed the claimant at 
MMI “the employer or insurer may only request the selection an independent medical 
examiner if all if the following conditions are met.”  Subsection (8)(b)(II) then lists 
several criteria for requesting the selection of an independent medical examiner, 
including that at least 18 months have passed since the date of the injury. C.R.S. §8-42-
107(8)(b)(III) provides that the finding of an independent medical examiner “in a dispute 
arising under subparagraph (II) of the paragraph (b) shall be overcome only by clear 
and convincing evidence.”   

 C.R.S. §8-42-107(8)(c) provides that when the “injured employee’s date of 
maximum medical improvement has been determined pursuant to paragraph (b) of the 
subsection (8), and there is a determination that permanent medical impairment has 
resulted from the injury, the authorized treating physician shall determine a medical 
impairment rating as a percentage of the whole person” based on the AMA Guides.  
The statute further provides that if any party “disputes the authorized treating 
physician’s finding of medical impairment, including a finding that there is no 
impairment, the parties may select an independent medical examiner in accordance 
with section 8-42-107.2.”  For an employer or insurer, the time to dispute the finding of 
an ATP by requesting a DIME “commences with the date on which the disputed finding 
or determination is mailed or physically delivered to the insurer or self-insured 
employer.” C.R.S. §8-42-107.2. 

 Under the plain language of §8-42-107(8)(c), an ATP must make an initial 
determination of whether a claimant has sustained permanent medical impairment, and, 
if so, the degree of impairment prior to the selection of a DIME under the procedure 
established by §8-42-107.2.  The ATP’s rating is then subject to challenge only through 
the DIME process.  Further, subsection (8)(c) expressly contemplates that selection of 
DIME for purposes of determining impairment will occur after the claimant’s date of MMI 
has been determined in accordance with subsection (8)(b).  Of course, subsection (8)(b) 
includes the process for selecting an 18-month DIME physician to determine MMI. 

 If the statute contemplated that an 18-month DIME physician is to issue a binding 
impairment rating with presumptive weight, then subsection (8)(c) would be rendered 
meaningless to the extent that it requires the ATP to make the initial determination of 
impairment, and provides that selection of a DIME to contest the ATP’s impairment 
rating is to occur after the ATP issues an impairment rating.  This is true because in 
cases where an 18-month DIME physician finds the claimant is at MMI, the ATP will not 
have issued any impairment rating.  Indeed, issuance of a binding impairment rating 
before MMI is not possible since the claimant’s condition is not stable and ratable.  
C.R.S. §8-40-201(11.5).  While a reading of the plain language of C.R.S. §8-42-
107(8)(b)(II) and C.R.S. §8-42-107(8)(c) together supports this result, this determination 



is further bolstered by the fact that when enacting C.R.S. §8-42-107(8)(b)(II), the 
General  Assembly did not substantially modify the applicable portion of C.R.S. §8-42-
107(8)(c) governing impairment ratings.   

 Therefore, interpreting C.R.S. §8-42-107(8)(b)(II) and C.R.S. §8-42-107(8)(c) 
together in a consistent and harmonious manner and giving full effect to both provisions, 
the 18-month DIME determination on MMI status is given binding effect with 
presumptive weight. However, any determination the 18-month DIME physician makes 
on the issue of impairment rating would be merely advisory.  The Claimant must then be 
returned to the ATP for the initial determination on permanent impairment.  If the parties 
dispute this impairment rating, the parties may then request a DIME pursuant to C.R.S. 
§8-42-107(8)(c) and C.R.S. §8-42-107.2.  This second DIME would be limited to 
addressing the issue of impairment only.  To the extent that the second DIME physician 
included an opinion on the MMI status in his DIME report, this MMI opinion would be 
deemed advisory, but the impairment rating is given binding effect and presumptive 
weight.  This bifurcated DIME process on MMI determinations and the impairment 
determinations is contemplated by the statutes when read together as a whole and 
results in full effect being given to both C.R.S. §8-42-107(8)(b)(II) and C.R.S. §8-42-
107(8)(c).  See, Meza v. Swift Foods Company, W.C. 4-625-053 (I.C.A.O., March 26, 
2012).   

 Respondents also argue that interpreting the statutes so that the Claimant must 
return to an ATP for an initial determination of impairment after an 18-month DIME 
would create a direct conflict with W.C.R.P. Rule 5-5(F) which requires Respondents to 
file a final admission of liability or apply for a hearing based on the DIME report within 
thirty days.  Specifically, Rule 5-5(F) states, “within 30 days after the date of mailing of 
the IME’s report determining medical impairment the insurer shall either admit liability 
consistent with such report or file an application for hearing….”  However, this argument 
ignores the aforementioned determination that under the bifurcated statutory DIME 
process, the 18-month DIME is limited by statute to the issue of MMI status.  As any 
opinion by the 18-month DIME on impairment is purely advisory and does not determine 
medical impairment, it is reasonably inferred that 30 day time frame for admitting liability 
or filing an application per Rule 5-5(F) is not triggered, and, thus, there is no direct 
conflict.   

Remaining Issues 
 Because there is no binding determination of impairment yet in this case, the 

Claimant shall first return to an ATP for assessment and an impairment rating.  
Therefore, the issue of overcoming the DIME and the issue of determining the 
Claimant’s impairment rating are not yet ripe.  At this point, only the issue of determining 
if the Claimant is entitled to compensation for disfigurement remains.   

Disfigurement Award 

 Pursuant to C.R.S. §8-42-108, if the Claimant is “seriously, permanently 
disfigured about the head, face, or parts of the body normally exposed to public view, in 
addition to all other compensation benefits…the director may allow compensation not to 
exceed four thousand dollars to the employee who suffers such disfigurement.”  The 
area normally exposed to public view has been interpreted to include all areas of the 



body that would be apparent in swimming attire.  Twilight Jones Lounge v. Showers, 
732 P.2d 1230 (Colo. App. 1986).  The ability to conceal a disfigurement, by means of 
clothing or a prosthetic or artificial device does not defeat an entitlement to benefits for 
the disfigurement.  Arkin v. Industrial Commission, (145 Colo. 463, 358 P.2d 879 
(1961).   

As a result of surgery arising out of her admitted work injury, the Claimant has seven 
scars on the right shoulder, 4 on the front and 3 in the back.  On the front of the 
shoulder there are three circular arthroscopic incision scars that are each between ¼ 
and ½ an inch in diameter.  There is a fourth incision scar on the front of the shoulder 
that is approximately 1 ½ inch in length and less than 1/8 inch in width.  All four scars on 
the front of the shoulder are indented and colored slightly darker than the surrounding 
skin.  There are three additional arthroscopic incision scars on the back of the shoulder, 
each of them is approximately ½ inch in length and 1/16 inch in width.  Two of these 
scars are similar in color and texture to the 4 scars on the front of the shoulder and one 
of them is much fainter in color and less noticeable.  In addition, the Claimant has 
scarring on her left palm.  There is one longer scar which starts at her left wrist and 
goes to the middle of her palm.  The scar is slightly curved and approximately 3 inches 
in length and 1/16 inch in width.  Across the longer scar multiple small scars cross it 
running perpendicular along the length of the scar.  The smaller scars are approximately 
¼ inch in length each and less than 1/16 inch in width.   

The Claimant has sustained a serious permanent disfigurement to an area of her 
body normally exposed to public view, which entitles the Claimant to additional 
compensation.  Accordingly, in the discretion of the ALJ, it is determined that Insurer 
shall pay the Claimant $1,700.00 for that disfigurement in addition to any other 
compensation due to the Claimant.   

ORDER 

 It is therefore ordered that: 

 1. The ALJ lacks the jurisdiction to make a determination on impairment or 
the issue of overcoming the DIME as the Claimant has only submitted to an 18-month 
DIME and there is not yet an impairment rating from an authorized treating physician, 
nor have the parties yet availed themselves of the DIME process pursuant to C.R.S. §8-
42-107(8)(c) and C.R.S. §8-42-107.2. 

2. The Claimant has sustained a serious permanent disfigurement to an area of her 
body normally exposed to public view, which entitles the Claimant to additional 
compensation in the amount of $1,700.00.   

 3. All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 



Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 8, 2012 

Kimberly  A. Allegretti 

Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-966-02 

ISSUES 

 The sole issue determined herein is permanent partial disability (“PPD”) benefits. 

FINDINGS OF FACT 

Claimant is employed as a case manager for the employer. 

On June 7, 2010, claimant suffered an admitted work injury when a gate closed, 
pinning claimant, who struggled to free herself.  She felt pain in her neck, left shoulder, 
and low back. 

On June 14, 2010, Dr. Nanes assumed care of claimant, who reported neck and low 
back pain.  Dr. Nanes diagnosed cervical strain, lumbar strain, and bilateral forearm 
strain or contusions.  He prescribed conservative treatment. 

On July 12, 2010, Dr. Nanes reexamined claimant and concluded that her cervical 
strain had resolved.  He noted that her lumbar strain appeared resolved, but claimant 
had right hip pain.  He obtained a right hip magnetic resonance image (“MRI”), which 
was normal. 

On July 21, 2010, Dr. Devanny examined claimant and referred her for a left 
shoulder MRI.  The August 11, 2010, MRI of the left shoulder demonstrated bursitis, a 
small labral tear, and a cyst on the posterior humeral head.  An August 11, 2010, MRI of 
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the lumbar spine showed spinal stenosis at L4-5 and moderate degenerative findings at 
L3-4.   

On September 7, 2010, Dr. Finn performed electromyography/nerve conduction 
studies (“EMG”), which showed only an unrelated left wrist carpal tunnel syndrome.  Dr. 
Finn recommended a diagnostic and therapeutic injection of the sacroiliac (“SI”) joint, 
but claimant declined at that time. 

On September 14, 2010, Dr. Nanes reexamined claimant, who diagnosed a left 
shoulder tear with cervical and left arm pain and a lumbar strain.  He referred claimant 
for chiropractic treatment, prescribed medications, and referred claimant to Dr. 
Weinstein for the shoulder. 

On October 11, 2010, Dr. Weinstein examined claimant and diagnosed myofascial 
pain syndrome in the left shoulder.  He noted that claimant had pain in her left trapezius 
and paracervical muscles as well as on the left clavicle and in the left chest.  He 
recommended medications and exercise, but no surgery. 

On October 12, 2010, Dr. Nanes reexamined claimant and diagnosed lumbar strain 
and left shoulder strain and myofascial pain.  He directed claimant to continue 
chiropractic treatment and referred her for physical therapy for the left shoulder. 

On October 20, 2010, Dr. Finn reexamined claimant and concluded that she did not 
have a radicular process.  He recommended an SI joint injection to identify the pain 
generator. 

On November 9, 2010, Dr. Nanes reexamined claimant and determined that she 
was at maximum medical improvement (“MMI”) without permanent impairment.  He 
noted full lumbar flexion on clinical examination, but took no formal range of motion 
measurements.  Dr. Nanes instructed claimant to finish her physical therapy, massage 
therapy, and chiropractic treatment.  He also refilled her prescription medications. 

On November 15, 2010, Dr. Weinstein reexamined claimant and concluded that she 
was unchanged and still at MMI.  He reiterated that she suffered myofascial 
inflammation in her left shoulder. 

On March 8, 2011, Dr. Nanes reexamined claimant and concluded that she was still 
at MMI.  He prescribed Tramadol, but no other treatment. 

On March 16, 2011, Dr. Campbell performed a Division Independent Medical 
Examination (“DIME”).  Dr. Campbell diagnosed resolved cervicothoracic strain, left 
shoulder strain with myofascial pain and bursitis, right low back and groin strain with 
residual SI joint and femoral neuralgia, situational depression, pain disorder, and 
adjustment disorder.  Dr. Campbell determined that claimant had 11% impairment of the 
left upper extremity due to range of motion deficits in the left shoulder.  She converted 
the upper extremity rating to 7% whole person impairment.  Dr. Campbell determined 



that claimant had no permanent impairment of the cervical spine because she suffered 
neck symptoms only in connection with the left shoulder injury.  Dr. Campbell also 
determined that claimant suffered no permanent impairment of the lumbar spine 
because she had no structural changes.  Dr. Campbell determined that claimant was at 
MMI on November 19, 2010, but she recommended post-MMI medical treatment in the 
form of medical management with a physiatrist such as Dr. Finn, gym membership, pain 
medication, massage therapy, psychosocial evaluation, antidepressants, trial of SI joint 
injections, trial of Lidoderm patches over the SI joint zone, low back and SI support, trial 
of Neurontin for the right femoral nerve, and trial of Lidoderm patches over the femoral 
nerve. 

Respondent filed a final admission of liability for PPD benefits based upon 11% of 
the left arm and for post-MMI medical benefits. 

On June 28, 2011, Dr. Nanes reexamined claimant, who reported pain primarily in 
her SI and hip areas.  Dr. Nanes thought that claimant was still at MMI and refilled her 
Tramadol. 

On September 30, 2011, Dr. Nanes reexamined claimant and made referrals 
recommended by the DIME for massage therapy, a psychological evaluation, gym 
membership, and treatment by Dr. Finn. 

On October 17, 2011, Dr. Dallenbach performed an independent medical 
examination for claimant.  Dr. Dallenbach diagnosed chronic neck pain and dysfunction 
from myofascial inflammation from the left shoulder injury, chronic left shoulder pain and 
dysfunction due to the myofascial inflammation, chronic low back pain due to 
aggravation of preexisting lumbar spondylosis, and chronic right SI joint dysfunction.  
Dr. Dallenbach did not think that claimant was yet at MMI.  He recommended SI and 
facet joint injections, psychological evaluation, and massage therapy.  Dr. Dallenbach 
determined 7% impairment of the left upper extremity due to range of motion deficits of 
the shoulder, 6% whole person impairment due to cervical spine range of motion 
deficits, and 13% whole person impairment due to specific disorders and range of 
motion loss in the lumbar spine.   

On November 3, 2011, Dr. Finn administered a right SI joint injection, which 
provided only partial symptom relief.  On December 8, 2011, Dr. Finn administered an 
epidural steroid injection (“ESI”) on the right side at L5-S1.  Claimant reported 50% pain 
relief.  On December 29, 2011, Dr. Finn noted that claimant still had underlying 
inflammation of the SI joint.  He subsequently recommended against any additional 
injections for the low back and groin pain.   

On November 22, 2011, Dr. Campbell testified by deposition consistently with her 
DIME report.  She explained that claimant’s SI joint dysfunction was due to the work 
injury due to the rotational strain on the SI joint caused by the accident.  She agreed 
that the SI joint dysfunction had not resolved and that the MRI results would not 
disclose that injury.  She explained that claimant’s low back and posterior lateral thigh 



pain was reproduced with rotation of the right hip, indicating that the SI joint was a pain 
generator.  She thought that the muscle tension in claimant’s low back was due in part 
to the SI joint strain.  She agreed that the reference to a “disc or other soft tissue lesion” 
in Table 53.II.B of American Medical Association Guides to Evaluation of Permanent 
Impairment, Third Edition Revised could include the SI joint.  Nevertheless, Dr. 
Campbell concluded that claimant had insufficient structural evidence of an SI joint soft 
tissue problem to qualify for a Table 53 rating.  She noted that Dr. Nanes had noted in 
his medical records on occasion that claimant had full lumbar flexion, indicating a lack of 
rigidity for more than six months.   

Dr. Dallenbach testified at hearing consistently with his report.  He explained that 
claimant’s mechanism of injury caused diffuse injury rather than to one body part.  Dr. 
Dallenbach thought that claimant still had medical impairment to both her left shoulder 
and to her cervical spine.  He also thought that claimant had permanent impairment to 
her SI joint and to her facet joints. 

On April 13, 2012, Dr. Campbell testified by deposition.  She noted that the Division 
of Workers’ Compensation Rating Tips directed that the physician should rate under 
Table 53.II.B for continuing SI joint symptoms with six months of pain and rigidity.  She 
agreed that claimant’s SI joint symptoms were sufficient without any associated 
degenerative changes to warrant the rating.  Dr. Campbell then indicated that she was 
“reconsidering” her decision not to rate claimant’s SI joint problem, but she was unsure 
of the procedure for her to amend her previous determination.  Dr. Campbell testified in 
clear fashion that claimant probably did have sufficient information to assign a 5% whole 
person rating pursuant to Table 53.II.B for the SI joint dysfunction.  She disagreed, 
however, that claimant had sufficient evidence of facet joint impairment.  She noted that 
claimant’s pain did not appear to arise in the facet joints.  Claimant’s extension and 
lateral flexion motion was good and did not cause increase lumbar pain, which is 
inconsistent with a facet joint problem.  Dr. Campbell noted that claimant had evidence 
from the medical notes of multiple providers, including Dr. Nanes and Dr. Finn, about SI 
joint dysfunction.  She concluded her deposition by stating that she was now 
determining that claimant qualified for a rating under Table 53.II.B.   

Claimant is correct that the DIME, Dr. Campbell, made a final determination that 
claimant’s permanent medical impairment included 5% whole person for the SI joint 
dysfunction combined with 7% whole person due to the left shoulder impairment.  As 
claimant notes, Dr. Campbell testified that she did not know the procedure for her to 
amend her earlier determination.  In fact, the procedure was simply for her to answer 
the question in the deposition.   

Claimant has proven by a preponderance of the evidence that she suffered 
functional impairment due to her left shoulder injury that is not expressed on the 
schedule.  Claimant’s functional impairment is not limited to the left arm distal to the 
glenohumeral joint.  She has pain and reduced range of motion throughout her entire 
left shoulder musculature proximal to the glenohumeral joint.   



 

No clear and convincing record evidence demonstrates that the impairment 
determination of Dr. Campbell is incorrect.  Claimant conceded in her position statement 
that she did not disagree with this final impairment determination of Dr. Campbell.  
Respondent did not address the issue directly, but the record evidence does not 
demonstrate that it is highly probable or free from serious or substantial doubt that Dr. 
Campbell erred in her final determination.  Dr. Campbell has made a very conscientious 
effort to determine the correct impairment rating under the American Medical 
Association Guides to Evaluation of Permanent Impairment, Third Edition Revised.  She 
cited appropriate considerations for concluding that claimant had permanent SI joint 
dysfunction as required by Table 53.II.B.  The record evidence does not demonstrate 
that Dr. Campbell erred in her determination of the impairment for the left shoulder 
range of motion.  Indeed, respondent filed a final admission for the scheduled 11% 
rating by Dr. Campbell, although, as found, claimant’s impairment for the left shoulder is 
not limited to the schedule.  Consequently, claimant’s final impairment rating for the 
admitted work injury is the value determined by combining 7% whole person with 5% 
whole person pursuant to the American Medical Association Guides to Evaluation of 
Permanent Impairment, Third Edition Revised.  The parties did not produce record 
evidence of the final combined value determination and the Judge elects not to consult 
the Combined Values Chart to make that determination without the chart being placed 
in record evidence. 

CONCLUSIONS OF LAW 

The medical impairment determination of the DIME is binding unless overcome by 
clear and convincing evidence.  Section 8-42-107(8), C.R.S.; see Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. John Elway 
Dodge Arapahoe,  W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. United 
Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  Cudo v. Blue 
Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office, October 29, 
1999).  All of the reports and testimony of the DIME are to be considered in deciding 
what is the determination of the DIME.  Then, the party who seeks to overcome that 
opinion faces a clear and convincing burden of proof.  Andrade v. Industrial Claim 
Appeals Office, 121 P.3d 328 (Colo. App. 2005); Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656 (Colo. App. 1998).  Claimant is correct that the 
DIME, Dr. Campbell, made a final determination that claimant’s permanent medical 
impairment included 5% whole person for the SI joint dysfunction combined with 7% 
whole person due to the left shoulder impairment.  As claimant notes, Dr. Campbell 
testified that she did not know the procedure for her to amend her earlier determination.  
In fact, the procedure was simply for her to answer the question in the deposition.  
Andrade, supra; Lambert & Sons, Inc., supra.  Consequently, either party attempting to 
overcome the DIME determination of whole person impairment faces a clear and 
convincing evidence burden of proof. 



The next issue is whether claimant suffered scheduled or non-scheduled impairment 
due to the left shoulder injury.  Section 8-42-107, C.R.S., sets forth two different 
methods of compensating medical impairment.  Subsection (2) provides a schedule of 
disabilities and Subsection (8) provides a DIME process for whole person ratings.  The 
application of the schedule is a determination of fact based upon a preponderance of 
the evidence.  The application of the schedule depends upon the “situs of the functional 
impairment” rather than just the situs of the original work injury.  Langton v. Rocky 
Mountain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish 
Health Care System, 917 P.2d 366 (Colo. App. 1996).  The heightened burden of proof 
in Subsection (8) applies only if the threshold determination is made that the impairment 
is not limited to the schedule.  Then, and only then, does either party face a clear and 
convincing evidence burden to overcome the rating of the DIME.  Webb v. Circuit City 
Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  As found, claimant has 
proven by a preponderance of the evidence that she suffered functional impairment due 
to her left shoulder injury that is not expressed on the schedule.  Consequently, Dr. 
Campbell’s determination of 7% whole person impairment due to the left shoulder injury 
is controlling in the absence of clear and convincing evidence. 

A fact or proposition has been proved by "clear and convincing evidence" if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995).  As found, no clear and convincing record evidence demonstrates 
that the impairment determination of Dr. Campbell is incorrect.  Claimant conceded in 
her position statement that she did not disagree with this final impairment determination 
of Dr. Campbell.  Respondent did not address the issue directly, but the record 
evidence does not demonstrate that it is highly probable or free from serious or 
substantial doubt that Dr. Campbell erred in her final determination. 

ORDER 

 It is therefore ordered that: 

Respondent shall pay to claimant PPD benefits based upon the combination of 7% 
and 5% whole person impairment.  If the parties are unable to agree on the value of that 
combination, either party may apply for hearing on that issue.  Respondent is entitled to 
credit for all previous payments of PPD benefits to claimant in this claim.   

Respondent shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 



it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 9, 2012   

Martin D. Stuber 

Administrative Law Judge 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-787-659-02 

ISSUES 

Have the Respondents established by clear and convincing evidence that the DIME 
physician was incorrect in determining permanent partial disability? 

FINDINGS OF FACT 

The parties reached the following stipulations: 

The date of maximum medical improvement (MMI) is November 2, 2010; 

The Claimant is entitled to post-MMI Grover Medical care; and, 

The Respondent-Insurer is entitled to a credit for indemnity paid.  

The Claimant was employed as a binder at a printing company by the Respondent-
Employer. The Claimant was injured on March 10, 2009 when her hand became 
entrapped in a binding press. The Claimant incurred a crush injury to her left hand, 
primarily her fingers.  The Claimant was seen that day in the Emergency Room.  The 
Claimant was diagnosed with a crush injury to her long and ring fingers.  The Claimant 
was referred for surgery.   

The Claimant had surgery on March 11, 2009 performed by Dr. Philip Marin. The 
Claimant took one week off from work and returned to a modified position.  The 
Claimant later resumed her full duty position with self-accommodation and assistance 
from co-worker’s with heavy lifting.  



The Claimant was referred to Dr. Timothy Sandell to complete her course of 
treatment.  He completed a history and noted that she did have some myofascial pain in 
the shoulder and scapular region. He did not note pain in the spinal region.  He 
recommended continued physical therapy.  

The Claimant continued to treat with Dr. Sandell who had also referred her to a 
therapist for her reactive depression.  While Dr. Sandell noted improvement, he had 
concerns for neuropathic pain and wished to explore the possibilities of a sympathetic 
mediated pain component. 

  The Claimant was seen by Dr. Floyd Ring for an IME.  Dr. Ring concluded that she 
had possible presentation of complex regional pain syndrome (CRPS) in the left upper 
extremity.  He recommended a triple phase bone-scan. The bone scan was performed, 
but did not indicate CRPS. 

Dr. Sandell placed the Claimant at MMI on November 2, 2010.  Dr. Sandell provided 
a rating for the left upper extremity.  He did not provide impairment for the right shoulder 
or any psychiatric impairment. He also did not assign impairment for the spine.  His final 
rating was 12% for the left upper extremity. He did not include a rating for the left wrist.   

The Respondents filed a final admission of liability (FAL) on January 19, 2011, 
admitting for Dr. Sandell’s impairment rating and ongoing Grover medical benefits The 
Claimant timely objected to the FAL and requested a division independent medical 
examination (DIME). 

Dr. Higginbotham performed the DIME on April 21, 2011. He diagnosed flexor 
contractures of the third, fourth and fifth digits of the left hand as a result of her crush 
injury, compensatory scapulothoracic and right forearm and arm extensor myofascial 
strain pattern, and reactive depression. Dr. Higginbotham agreed that the Claimant 
reached MMI and required ongoing maintenance care. Additionally, Dr. Higginbotham 
assigned an impairment rating which encompassed the left upper extremity, the right 
scapulothoracic myofascial pain and depression. Dr. Higginbotham opined that, 

The right upper extremity and neck symptoms are related to the industrial injury. The 
right shoulder is more properly identified as the right scapulothoracic area and is related 
to this industrial injury. My rationale is because; one, no prior right upper extremity, 
cervical or scapulothoracic conditions, evaluations or treatment prior to this WC claim; 
two, compensatory overuse while being either casted or splinted for 6 months after the 
WC injury; three, a biological plausible relation of myofascial strain patterns as a result 
of compensatory overuse.  

Dr. Higginbotham explained the basis of his impairment rating as follows: With 
respect to her scapulothoracic area, there is no shoulder joint involvement, nor did she 
have specific injury to the cervicothoracic musculature. She has a compensatory strain 
pattern with diminished range of motion and myofascial pain of the cervicothoracic area. 
A specific disorder category impairment is not assigned because lack of specific injury. 



However, ranges of motion measurement deficits are appropriate, for which she is 
assigned 6% for cervical area and 4% for the thoracic area for a combined 10% of the 
whole person. 

 In his deposition testimony, Dr. Higginbotham further elaborated on the basis for 
including cervical and thoracic range of motion in the impairment rating, as follows: I 
look at the shoulder as being the shoulder joint, the glenohumeral joint itself. For the 
musculature that’s related to the shoulder blade, I call it a scapula. And the muscles that 
are of the scapula are attached throughout the thoracic spine. So I use the word 
scapulothoracic to identify the geography of that area.  

Dr. Higginbotham further testified: The rating that I had offered for the spinal 
conditions involved musculature that has its attachments along the cervical and thoracic 
spine, and these being muscles of the levator scapula, the muscles of the trapezius, the 
rhomboid, and also the rotator cuff musculature that have their attachments on the 
scapula. 

I noted that she did not have a specific injury to the cervicothoracic spine, so I 
elected not to give her a specific disorder category impairment. So I only evaluated 
those ranges-of-motion loss that were attributed to her cervical and thoracic spinal 
limitations of motion because of that muscle involvement.  

I went off of Impairment Rating Tips that were promulgated through the Division of 
Workers’ Compensation . . . on page 2 of these it talks about spinal and extremity 
ratings, and it asks us to evaluate impairment for spinal range of motion to have a 
specific disorder assigned with it. 

But it also states that in unusual cases with severe and established shoulder 
pathology unaccompanied by treatment of cervical musculature, and [sic] isolated 
cervical range of motion, impairment may be allowed if well justified by the clinician. So I 
used that clause within the Tips to extrapolate her spinal involvement areas into this 
rating. 

The ALJ finds Dr. Higginbotham’s rationale and opinions to be credible and 
persuasive. 

The Respondents sent the Claimant for an IME with Dr. Ramaswamy to contest Dr. 
Higginbotham’s DIME rating. Dr. Ramaswamy disagreed that the Claimant is at MMI, 
because he believed the parascapular and shoulder discomfort can improve with 
treatment. With respect to the impairment rating, Dr. Ramaswamy disagreed with Dr. 
Higginbotham’s decision to include a rating for cervical and thoracic range of motion. 
Instead, Dr. Ramaswamy computed a 40% extremity rating for the left arm and a 3% 
extremity rating for the right shoulder, which would convert to a 2% whole person rating 
for the right shoulder.  



The ALJ finds that Dr. Ramaswamy’s rationale and opinions do not establish that Dr. 
Higginbotham’s rationale and opinions are clearly erroneous.  They establish only a 
difference of opinion about which medical experts may disagree. 

CONCLUSIONS OF LAW 

The DIME’s opinion regarding whole person impairment is binding unless overcome 
by clear and convincing evidence. Section 8-42-107(8)(b)(III); Cordova v. Indus. Claim 
Appeals Office, 55 P.3d 186, 189 (Colo. App.2002); Qual-Med, Inc. v. Indus. Claim 
Appeals Office, 961 P.2d 590, 592 (Colo. App. 1998). “Clear and convincing evidence 
means evidence which is stronger than a mere ‘preponderance’; it is evidence that is 
highly probable and free from serious or substantial doubt.” Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411, 414 (Colo. App. 1995). Therefore, the party challenging a 
DIME’s conclusion must demonstrate that it is “highly probable” that the impairment 
rating is incorrect. Qual-Med, 961 P.2d at 592. The DIME’s determination that an 
impairment is or is not caused by the industrial injury is also subject to the clear and 
convincing evidence standard. See Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, supra. 

Pursuant to section 8-42-107(8)(c), C.R.S. (2011), a claimant's permanent medical 
impairment must be determined in accordance with the AMA Guides. However, “the 
AMA Guides are often subject to more than one interpretation [and] reasonable 
physicians may disagree about their application to a particular clinical case.” Rodriguez 
v. Domino’s Pizza, Inc., W.C.# 4-467-433 (ICAO August 30, 2002). As a general rule, 
the party challenging a DIME must show more than a mere difference of opinion 
between physicians to carry its burden. 

The ALJ concludes, as found above, that the Respondents have established only a 
difference of opinion with the DIME physician’s findings, conclusions and rationale. The 
DIME physician’s reliance upon the Impairment Rating Tips promulgated by the DOWC 
is reasonable under the circumstances and the Respondents have failed to establish 
that this creates a clearly erroneous result. 

The Respondents have failed to establish by clear and convincing evidence that the 
findings, rationale, and opinions of Dr. Higginbotham are clearly erroneous. 

ORDER 

 It is therefore ordered that: 

The Respondent-Insurer shall provide permanent partial disability benefits in 
accordance with the ratings of Dr. Higginbotham in his DIME report. 

The Respondent-Insurer shall provide post-MMI Grover medical benefits in 
accordance with the stipulation of the partiers. 



The Respondent-Insurer is entitled to credit against the award of PPD for indemnity 
previously paid.  

The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due. 

All matters not determined herein, and not closed by operation of law, are reserved 
for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: May 9, 2012  

Donald E. Walsh 

Administrative Law Judge 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-725-285-02 

ISSUES 

Did the claimant prove by a preponderance of the evidence that his claim should be 
reopened based on a worsened condition? 

Did the claimant prove by a preponderance of the evidence that the need for medical 
treatment is causally-related to the alleged worsened condition? 

FINDINGS OF FACT 



Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

The claimant sustained an admitted low back injury in April 2007 when he was 
working in the oil fields.  The injury occurred when he lifted an iron fitting.  The 
claimant’s job in the oil fields was relatively heavy work requiring him to swing a six-
pound sledge hammer and lift pipes weighing 50 to 70 pounds. 

The claimant was treated conservatively and eventually referred to Dr. Craig Stagg, 
M.D.  Dr. Stagg is board certified in occupational medicine and is level II accredited.   

Dr. Stagg examined the claimant on May 21, 2007.  The claimant gave a history that 
a month ago he lifted a valve off of a well head and felt low back pain.  The claimant 
stated that he was treated conservatively and had gotten better with a pain level of 1 to 
2 on a scale of 10, without radiation.  Dr. Stagg assessed lumbar strain with 
improvement and referred the claimant for an x-ray.  The claimant was released to 
return to work at full duty. 

On May 31, 2007 Dr. Stagg noted the claimant was still having back pain, especially 
in the morning.  There was no radiation, numbness or tingling.  Dr. Stagg noted “fairly 
good” range of motion (ROM) and a normal neurovascular examination.  The x-rays 
were reported as normal.  Dr. Stagg referred the claimant to physical therapy (PT).   

The claimant underwent physical therapy that involved joint mobility treatments 
including SI joint mobilization.  On June 21, 2011 the physical therapist noted the 
claimant’s pain “still comes and goes” but he was reported to be “improved following 
treatment.” 

On June 25, 2007 Dr. Stagg reported the claimant was doing well with only “a little 
stiffness in the morning.”  The claimant had full ROM without tenderness and full motor 
strength.  Dr. Stagg assessed a “resolved” back strain and placed the claimant at 
maximum medical improvement (MMI) with no impairment. 

On August 20, 2007 the respondents filed a Final Admission of Liability (FAL) based 
on Dr. Stagg’s June 25, 2007 report.  The respondents denied liability for medical 
treatment after MMI. 

On January 28, 2008 Dr. Frederick Mosley, M.D. treated the claimant for a complaint 
of low back pain.  The claimant gave a history of lifting “racks” weighing 65-70 pounds 
when he experienced the sudden onset of low back pain without radiation.  The 
claimant advised Dr. Mosley he was experiencing pain in his low back and left side.  Dr. 
Mosley performed an examination and noted excellent strength in the lower extremities 
and the claimant’s ability to walk on his heels and toes.  Dr. Mosley described the 
claimant’s ROM as quite good but opined the SI joint “is somewhat stuck.”  Dr. Moseley 
prescribed chiropractic adjustment of the SI joint, iontophoresis and dexamethasone.  
He opined the claimant would have “long-term problems” unless he could get the “left SI 
joint going.”  The treatment recommended by Dr. Mosley was accomplished by Dr. 
Bryce Christianson, D.C., on January 28, 2008. 

On June 30, 2008 the claimant was seen by Dr. Gary Zuehlsdorff, D.O., of OccMed 
Colorado.  At this time the claimant was still performing his job as an iron worker.  Dr. 
Zuehlsdorff referred the claimant for x-rays and an MRI.  Dr. Zuehlsdorff prescribed PT 
and medications. 

The claimant returned to OccMed on July 10, 2008 where he was seen by Thomas 
F. Pedigo, PA-C.  The claimant reported “no major symptoms” or lower extremity 



symptoms, but he was limiting the amount of weight that he lifted.  The MRI was 
reported to have shown an L5-S1 broad-based left-sided disc herniation with possible 
effusion upon the S1 nerve root.  PA-C Pedigo discussed the case with Dr. Zuehlsdorff 
and they decided to refer the claimant to Dr. Samuel Chan, M.D., for consideration of 
injections.  PT and medications were continued.  

The claimant was examined by Dr. Chan on August 7, 2008.  The claimant told Dr. 
Chan that his pain was 7/10, but definitely better than when he was injured in April 
2010.  Dr. Chan stated that it was unclear wither the MRI findings at L5-S1 were the 
true pain generator.  Dr. Chan recommended an epidural steroid injection (ESI), and 
prescribed Celebrex, Lunesta for sleep and Lidoderm patches for pain. 

The claimant testified that at the time he visited Dr. Chan he had pain with any use 
of his back and that he had the sensation of “pins and needles” into his left leg and foot. 

On August 14, 2008 Dr. Chan performed an interlaminar ESI at the L5-S1 level.  On 
August 19, 2008 Dr. Chan noted that the claimant reported significant improvement with 
the injection and rated his pain at 0/10.  Dr. Chan opined that the ESI was both 
diagnostic as well as therapeutic and demonstrated that the claimant had discogenic 
pain.  Dr. Chan recommended an active exercise program. 

Dr. Zuehlsdorff examined the claimant on September 3, 2008.  The claimant noted 
his pain was down to 1/10.  The claimant was working full duty and reported that he was 
awaiting clearance on his injury so that he could apply for a job with the Denver Police 
Department ([EMPLOYER]).  The claimant was taking only Celexa.  He had full ROM in 
flexion and extension with no pain. 

PA-C Pedigo again treated the claimant on September 23, 2008.  The claimant 
reported he was feeling “100%” without any symptoms and was applying for a job with 
the [EMPLOYER].  The claimant demonstrated full ROM in flexion and extension 
against resistance, and had normal strength, sensation and reflexes.  PA-C Pedigo 
assessed “low back pain complex with secondary lumbosacral strain, probably 
mechanical and possible facet.”  Pedigo concurred the claimant was “at 100%” and 
placed him at MMI.  

The claimant credibly testified that the insurer paid for the treatment that he received 
from Dr. Zuehlsdorff and Dr. Chan in 2008.   

The claimant testified that he received only one injection from Dr. Chan.  The 
claimant stated that he initially felt great after the injection but the beneficial effects wore 
off over the ensuing months.  However, the claimant could not recall exactly when the 
effects wore off.  After the effects of the injection dissipated the claimant recalled that 
his symptoms of back pain returned, although not as bad as they were at the time of the 
injury.  The claimant testified that he returned to Dr. Chan in June or July of 2009.  Dr. 
Chan informed the claimant that he was not entitled to anymore injections because six 
months had passed since the last visit. 

The claimant testified that following the visit to Dr. Chan in 2009 he did not seek 
additional treatment for his condition until January 2010 when he saw his personal 
physician, Dr. Kurt Walters, M.D.  According to the claimant Dr. Walters told him that he 
needed to return to the workers’ compensation doctor for further treatment.   

On June 6, 2011, Dr. Walters authored a report.  Dr. Walters opined the claimant’s 
back pain was “related to the injury in the oil fields you had in 2007.”  Dr. Walters noted 
that when he initially saw the claimant in January 2010 the claimant was experiencing 



the same symptoms “which all started after the injury.”   Dr. Walters opined the claimant 
was not at MMI and recommended repeating the ESI since the claimant “had pretty 
good success” with the one performed previously. 

On April 10, 2012 the claimant returned to Dr. Zuehlsdorff for a one-time evaluation 
to determine whether the claimant should receive additional medical treatment for back 
symptoms.  Dr. Zuehlsdorff reviewed the claimant’s history and wrote that after the 
injection in August 2008 Dr. Chan authorized “up to two epidural steroid injections over 
the course of the next four to six months, only if necessary.”  (Emphasis in original.)  Dr. 
Zuehlsdorff noted that the claimant reported experiencing “some discomfort” at the time 
he was placed at MMI in September 2008, but stated “the records do not reflect that.”  
Dr. Zuehlsdorff also recorded that approximately a year after the claimant was 
discharged, or in the summer of 2009, he saw Dr. Chan who performed a “follow-up 
injection.”  The claimant advised that he had obtained a job with [EMPLOYER] and had 
worked full time.  The claimant’s symptoms included pain ranging from 3/10 to 9/10 with 
an average of 5/10.  The claimant reported no leg symptoms, denied hurting himself, 
but acknowledged that his work as a police officer was “rather vigorous.” 

In the April 10, 2012 report Dr. Zuehlsdorff assessed a “low back pain complex” with 
“MRI showing L5-S1 possible affect with left S1 involvement status post epidural steroid 
injection” in August 2008.  Dr. Zuehlsdorff opined this is a clear cut case and that he 
does “not have the evidence to support” the conclusion that the claimant should receive 
further treatment, diagnostics or any further follow up through the workers’ 
compensation system.  In support of this opinion Dr. Zuehlsdorff cited the following 
factors: (1) The claimant reported he was “100%” with a pain level of 0/10 when 
discharged in September 2008 with no restrictions, no impairment and no maintenance 
treatment; (2) After the discharge in September 2008 the claimant was in a new “high-
level physicality job of a different nature, i.e., police officer;” (3) The claimant did not 
seek treatment for roughly one year after he was discharged in September 2008.  Dr. 
Zuehlsdorff also stated that simply because Dr. Walters “feels the pain complex is 
similar to his previous does not by itself make it a work compensable entity.” 

The claimant filed a petition to reopen the claim.  He alleges that he sustained a 
worsening of condition and seeks additional medical treatment for ongoing back 
symptoms. 

The claimant admitted that the [EMPLOYER] hired him as a police officer in October 
2008, and that he has been employed by the [EMPLOYER] since then.  The claimant 
passed the required physical examination and completed the police academy training.  
The training included physically demanding tasks such as running, pushups, arrest 
techniques, takedowns, and moving drills on the firing range.   

The claimant is employed as a patrol officer.  While on patrol he carries about 20 
pounds of equipment.  He responds to calls, conducts traffic stops, handles 
disturbances including domestic violence and makes arrests that sometimes involve 
resistance.  He drives a patrol car and frequently leaves the vehicle to perform his 
duties and gather intelligence. 

The claimant testified that his symptoms have gotten worse and he needs additional 
medical treatment to relieve them.  He testified that his current pain level is around 5 or 
6/10, and it sometimes rises to the level of 8 or 9/10.  He also experiences an 



occasional “localized” numbness and tingling sensation without radiation into his lower 
extremities.   

The claimant testified that Dr. Zuehlsdorff’s April 10, 2012 was inaccurate in several 
respects.  First, the claimant stated that he received only one injection from Dr. Chan, 
not two as reported by Dr. Zuehlsdorff.  Second, he testified that, contrary to the 
implication of Dr. Zuehlsdorff’s report, he experienced leg symptoms after he was 
released at MMI in 2007.  Third, he noted that he received chiropractic treatment in 
Grand Junction, not Denver.  Fourth he stated that he has not worked for the 
[EMPLOYER] “since 2008” because he did not begin that job until October 2008. 

The claimant failed to prove it is more probably true than not that his current back 
pain and symptoms of localized numbness and tingling, and hence his need for medical 
treatment, are causally related to the industrial injury of April 2007.  To the extent the 
claimant’s symptoms are worse now than they were at the time he was placed at MMI, 
and to the extent he now needs additional medical treatment for these symptoms, he 
failed to prove it is more probably true than not that there is any causal relationship 
between these symptoms and the April 2007 injury. 

The ALJ credits the opinion of Dr. Zuehlsdorff that the medical records do not 
support the conclusion that there is a relationship between the April 2007 injury and the 
claimant’s current symptoms.  Dr. Zuehlsdorff persuasively explained that evidence the 
claimant obtained total symptom relief after the 2008 injection, that he was then 
released without restrictions or impairment, that he obtained and maintained physically 
demanding work as a police officer, and that he did not seek additional treatment until 
approximately one year later (in 2009) supports the conclusion that the claimant’s 
current symptoms are not related to the 2007 injury.   

The contrary opinion expressed by Dr. Walters is not persuasive.  The written 
opinion of Dr. Walters does not contain any definitive diagnosis of the claimant’s 
condition(s), nor is there any detailed and reasoned explanation of why he believes that 
condition is causally-related to the industrial injury in 2007.  Instead, Dr. Walters relies 
almost entirely on the fact that the claimant’s symptoms began after the 2007 injury, and 
that these symptoms were present when he first saw the claimant in January 2010.  
However, Dr. Walters does not explain why, if his analysis is correct, the claimant’s 
symptoms were essentially absent after he was released in September 2008, or why the 
claimant did not seek treatment for approximately one year after he was released.  The 
persuasiveness of Dr. Walters’s opinion is also diminished because he did not actually 
examine the claimant until January 2010, nearly three years after the original injury, 
while Dr. Zuehlsdorff examined and treated the claimant slightly more than one year 
after the injury.  

Further, the claimant’s testimony that he experienced lower extremity symptoms 
such as numbness and tingling after he was initially released at MMI in June 2007 is not 
persuasive.  The claimant’s testimony notwithstanding, there is no credible or 
persuasive medical documentation establishing that he ever reported any lower 
extremity symptoms such as radiating pain, numbness and tingling.  Indeed, the 
medical records tend to establish that in 2007 and 2008 the claimant did not experience 
any of these symptoms.  For instance, in May 2007 Dr. Stagg noted there was no 
radiation, numbness or tingling.  In January 2008 Dr. Mosley noted the claimant had 
good lower extremity strength and could heel-toe walk.  There was no mention of 



radiation, numbness or tingling in the lower extremities.  On July 10, 2008 PA-C Pedigo 
documented the absence of lower extremity symptoms.  When the claimant was 
released on September 23, 2008 PA-C Pedigo stated claimant demonstrated full ROM 
and normal strength, sensation and reflexes.  By the claimant’s own admission he “felt 
great” at that time.  Although the claimant may now experience localized numbness and 
tingling, the ALJ finds a preponderance of the evidence establishes those symptoms 
were probably not present in September 2008 or before, and their appearance occurred 
too long after the injury to infer any causal relationship between the injury and these 
symptoms. 

Evidence inconsistent with these findings is not credible and persuasive. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

PETITION TO REOPEN 

 The claimant contends that his symptoms have worsened and that his claim 
should be reopened to award additional medical treatment.  The respondents take the 
position that the claim should not be reopened because the claimant failed to prove that 
the current symptoms and need for medical treatment, if any, are causally related to the 
industrial injury of April 2007. 

 As an initial matter, the ALJ notes that it is at least debatable whether the claim 
was voluntarily reopened when the respondents provided additional medical treatment 



after the filing of the FAL in August 2007.  Regardless of whether the claim remains 
closed or was voluntarily reopened, the claimant is required to prove that the need for 
additional medical treatment is causally-related to the underlying industrial injury.  This 
is true whether the issue is framed as a petition to reopen based on a worsened 
condition, or simply as a request for additional medical treatment to cure and relieve the 
effects of an admitted injury.  See Heinicke v. Industrial Claim Appeals Office, 197 P.3d 
220 (Colo. App. 2008); Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998) 

Because the claimant has elected to proceed on the petition to reopen and has not 
argued that the claim was voluntarily reopened the request for additional medical 
benefits will be analyzed accordingly.  Section 8-43-303(1), C.R.S., provides that an 
award may be reopened on the ground of, inter alia, change in condition.  The claimant 
shoulders the burden of proving his condition has changed and his entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201; Berg v. Industrial 
Claim Appeals Office, 128 P.3d 270 (Colo. App. 2005); Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  A change in condition refers either to 
change in the condition of the original compensable injury or to a change in the 
claimant's physical or mental condition that can be causally related to the original injury.  
Heinicke v. Industrial Claim Appeals Office, supra; Chavez v. Industrial Commission, 
714 P.2d 1328 (Colo. App. 1985).  Reopening is warranted if the claimant proves that 
additional medical treatment or disability benefits are warranted.  Richards v. Industrial 
Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction 
Co., 765 P.2d 1033 (Colo. App. 1988). 

The question of whether the claimant met the burden of proof to establish a causal 
relationship between the industrial injury and the worsened condition is one of fact for 
determination by the ALJ.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).   

As determined in Findings of Fact 27 though 30, the claimant failed to prove that to 
the extent his symptoms are worse now than when he was placed at MMI in June 2007, 
and to the extent he needs additional medical care to treat the symptoms, that there is 
any causal relationship between the 2007 industrial injury and the worsened symptoms.  
As found, the ALJ credits the opinions of Dr. Zuehlsdorff that the total improvement of 
the claimant’s symptoms after treatment in 2008, the claimant’s ability to work full-time 
as a police officer after he was released, and the delay in seeking additional treatment 
until 2009 all diminish the probability that there is any relationship between the 2007 
injury and the claimant’s current symptoms.  The opinion of Dr. Walters does not 
constitute persuasive evidence to the contrary because Dr. Walters did not provide a 
definitive diagnosis of the claimant’s condition, did not provide a persuasive explanation 
of how the diagnosis is related to the 2007 injury, and did not explain why the claimant’s 
symptoms resolved in 2008 and he did not seek treatment again until 2009.  Finally, 
insofar as the claimant testified that he experienced lower extremity symptoms such as 
tingling and numbness after he was released in 2007, the ALJ finds that testimony is not 
persuasive in light of the medical records.  There is no credible or persuasive evidence 
documenting reports of lower extremity symptoms such as numbness and tingling in 



2007 and 2008.  To the extent the claimant currently experiences localized numbness 
and tingling the ALJ concludes these symptoms appeared too long after the injury to 
infer any causal relationship. 

Because the claimant failed to establish there had been any worsening of his 
condition that is causally related to the 2007 industrial injury, the petition to reopen and 
claim for additional medical benefits are denied. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The petition to reopen based on worsened condition is denied and 
dismissed. 

2. Issues not resolved by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 9, 2012 

David P. Cain 

Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-814-965-01 

ISSUES 
  Did employer overcome by clear and convincing evidence Dr. Regan’s 
determination that claimant has not reached maximum medical improvement? 
  



FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 

Employer operates a resort business. Claimant worked for employer in 
housekeeping when he sustained an admitted injury on January 23, 2010. Claimant had 
climbed a ladder to reach a case of coffee on a shelf six feet above the floor in a 
storage room.  The ladder collapsed underneath claimant, causing him to fall onto his 
left shoulder, left hip and left buttocks area. 

Claimant was transported by ambulance to the Emergency Department of a 
Centura Health hospital facility (ER), where Timothy B. Keeling, D.O., evaluated him. 
Trauma Surgeon Russell R. Jaicks, M.D., also evaluated claimant at the ER. Claimant 
underwent CT scans of his lumbar and thoracic spines, his chest, his abdomen, and his 
pelvis.  Claimant also underwent a magnetic resonance imaging (MRI) scan of his lower 
thoracic and lumbar spine region. The studies were negative for acute injuries. 

At the ER, claimant complained to Dr. Jaicks of left leg numbness in the midline 
of the pubic symphysis extending into his entire left leg, as well as numbness from his 
buttocks down to his toes. Dr. Jaicks noted that claimant’s complaints of left leg 
numbness failed to follow a dermatome pattern. Dr. Jaicks diagnosed a lumbar strain 
and recommended claimant follow-up with a spine surgeon. 

Employer referred claimant to Jose C. Cebrian, M.D., who initially evaluated 
claimant on January 26, 2010. Dr. Cebrian referred claimant to numerous specialists 
and for extensive sessions of physical therapy before placing him at maximum medical 
improvement (MMI) approximately a year and a half later on May 26, 2011. 

Dr. Cebrian referred claimant to Orthopedic Surgeon Greg Poulter, M.D., who 
evaluated claimant on January 29 and March 5, 2010. Claimant complained of inability 
to sense impending urination while standing. Dr. Poulter referred claimant for a MRI of 
his thoracic spine on March 5, 2010, to evaluate for myelopathy. Dr. Poulter found no 
MRI evidence of myelomalacia of the thoracic spinal cord. Dr. Poulter recommended 
against further orthopedic evaluation.  Dr. Poulter instead recommended further work up 
by a neurologist. 

Dr. Cebrian referred claimant to Neurologist Marc M. Treihaft, M.D., who 
evaluated him on April 21 and 22, 2010. Upon neurological examination of claimant, Dr. 
Treihaft found normal perianal sensation and rectal tone. The overall neurological 
examination was normal, with exception of abdominal reflex.  Dr. Treihaft recommended 
EMG and urologic evaluation.  Dr. Treihaft performed an EMG study on April 22nd, 
which was a normal study. 

Dr. Cebrian recommended urology and gastroenterology evaluations. Urologist 
Connie K. Wolf, M.D., evaluated claimant on June 9, 2010. Claimant reported to Dr. 
Wolf preexisting urinary symptoms of nocturia, frequency, and urgency. Dr. Wolf found 
no abnormality on evaluation and recommended Flomax medication. 

Claimant reported some relief from Flomax when Robert H. Potts, M.D., 
evaluated him on July 8, 2010. Dr. Potts agreed with Dr. Cebrian’s recommendation for 
a gastroenterology evaluation.  Dr. Potts also recommended a MRI scan of claimant’s 



left hip, which he underwent on July 12, 2010. The MRI showed some degenerative 
changes and a tear of the labrum. 

Dr. Cebrian referred claimant for a gastroenterology evaluation by Stephen P. 
Laird, M.D., on July 27, 2010. Claimant reported to Dr. Laird urinary symptoms of 
difficulty initiating a stream and incomplete voiding. Dr. Laird recommended a 
colonoscopy examination. 

On August 3, 2010, claimant reported to Dr. Cebrian that Flomax had been 
improving his urinary symptoms. Claimant also told Dr. Cebrian that he was 
experiencing significant anxiety issues. Claimant reported that his granddaughter had 
jumped onto his lap on July 4th, causing pain for 24 hours. 

Dr. Laird performed the colonoscopy evaluation on August 10, 2010, but the 
evaluation was obscured by claimant’s poor bowel preparation. Dr. Laird removed a 
polyp for biopsy and identified an internal hemorrhoid likely responsible for bloody stool 
claimant had observed. 

Claimant underwent an abdominal and pelvis CT scan on November 22, 2010, 
that was an unremarkable study, with unremarkable urinary bladder. 

Dr. Wolf reexamined claimant on May 26, 2011, when he complained of the 
following symptoms: 

[O]ver the past month … he feels that he has taken a turn for the worst.  He feels 
that his back pain, hip pain, and associated spasms are worse.  His constipation and 
fecal incontinence are worse and his lower urinary tract symptoms are worse. He feels 
that he has had a knot in his back and then as far as his bowels are concerned it takes 
him several hours each day to have a bowel movement. He is having fecal incontinence 
at least twice per day. 

Claimant reported to Dr. Wolf that he had a lot of stress in his life, with the serial 
losses of his granddaughter in August, another family member in September, and his 
brother 2 weeks earlier. Dr. Wolf recommended claimant see a mental health counselor 
for his stress and depression. 

Dr. Cebrian also evaluated claimant on May 26, 1011, when he placed him at 
MMI. Dr. Cebrian noted that claimant’s somatic complaints involving his bowel, bladder, 
and back tend to increase with stress in his life. 

At employer’s request, John Burris, M.D., performed an independent medical 
examination of claimant on July 28, 2011, for complex case management. Dr. Burris 
testified as an expert in the area of Occupational Medicine. Dr. Burris wrote in his 
report: 

I am in full agreement with Dr. Cebrian [that claimant reached MMI on May 26, 
2011]. 

**** 

I also agree with Dr. Cebrian’s assessment regarding the somatic nature of his 
bowel and bladder issues.  Based on the records available today, I find no evidence of 



objective pathology [of bowel, bladder, or erectile dysfunction] identified in the testing 
that would be related to his work injury. 

Claimant requested an independent medical examination (DIME) through the 
Division of Workers' Compensation. The division appointed James R. Regan, M.D., the 
DIME physician. Dr. Regan reviewed extensive medical record history and Dr. Burris’s 
report before evaluating claimant on October 26, 2011. Dr. Regan agreed claimant had 
reached MMI for the lumbar spine component of his injury but disagreed that he had 
reached MMI for the left hip component or genitourinary component. Dr. Regan noted 
that an examining physician suspected a tear of the labrum of claimant’s left hip within 
the first week following his injury.  Dr. Regan further believed claimant’s genitourinary 
complaints involved an injury to the pudendal nerve(s). Dr. Regan recommended an 
evaluation of claimant’s left hip by an orthopedic surgeon. Dr. Regan also 
recommended additional evaluation of the pudendal nerve: 

I would recommend that [claimant] return to the neurologist consultant, with my 
report, to decide upon the best direction to take regarding a pudendal nerve injury. 

I recommend a pelvic MRI to evaluate the course of his pudendal nerves. If the 
neurologist recommends a different approach I would gladly defer to that specialist’s 
recommendation. 

(Emphasis added). Dr. Regan deferred to the neurologist to determine whether 
electrodiagnostic studies of the pudendal nerves were warranted.  Dr Regan’s 
determination that claimant has not reached MMI is presumptively incorrect unless 
overcome by clear and convincing evidence. 

Dr. Burris testified that he agreed with Dr. Cebrian’s assessment that, with his 
genitourinary complaints, claimant is converting anxiety from life stressors into physical 
symptoms because emotional issues seem to cause claimant’s complaints to wax and 
wane. Dr. Burris also noted that Dr. Treihaft’s electrodiagnostic study of claimant’s 
pudendal nerve was a normal study on that day. Dr. Burris however agreed that a 
positive electrodiagnostic result now could indicate evidence of scar tissue or irritation of 
the pudendal nerve that the first electrodiagnostic study might have missed. Dr. Burris 
agreed it reasonable to further evaluate the pudendal nerve. Dr. Burris however feels 
such evaluation is maintenance care, and not curative care. 

Dr. Burris further opined that the tear of the labrum of claimant’s left hip was 
more probably the result of claimant’s granddaughter jumping onto his lap on July 4, 
2010, and not a condition resulting from his work-related injury. Dr. Burris based this 
opinion upon the medical record history. 

Dr. Cebrian referred claimant to Orthopedic Surgeon Joseph Hsin, M.D., for an 
evaluation of his left hip on February 28, 2012. Dr. Hsin wrote: 

[Claimant] does not have clinical evidence of a labral tear. I do not have the 
actual MRI films for review but by report he has a labral tear. At this time I think his 
neurological and urological issues are more pressing and I don’t find the need for 
surgical intervention based on MRI. His clinical exam is more consistent with posterior 
pelvis, SI joint injury associated with neurological damage. 



Dr. Hsin reported that claimant was relieved by his recommendation against 
surgical intervention. Employer thus complied with Dr. Regan’s recommendation for 
further evaluation of claimant’s left labrum by an orthopedic surgeon. 

Dr. Regan testified that he thoroughly discussed claimant’s genitourinary 
symptoms with him and found claimant’s story credible and consistent with his medical 
record history. Claimant’s testimony at hearing likewise was credible and consistent with 
the medical record history of his complaints. Dr. Regan persuasively explained that 
claimant has consistently told his physicians of his bowel and bladder complaints from 
the time of his work-related injury to the present. 

Employer failed to show it highly probable that Dr. Regan incorrectly determined 
that claimant has not reached MMI for his genitourinary symptoms. Neither Dr. Burris 
nor Dr. Regan have ever treated a patient with a pudendal nerve injury. Both physicians 
agree a pudendal nerve injury is uncommon. Unlike Dr. Burris, Dr. Regan opined that 
Dr. Treihaft’s electrodiagnostic study did not address the pudendal nerve. Dr. Burris 
nonetheless agrees with Dr. Regan’s recommendation for further evaluation of possible 
injury to claimant’s pudendal nerve. Dr. Burris’s opinion that claimant has reached MMI, 
even while needing evaluation of a possible pudendal nerve injury, represents a mere 
difference in medical opinion that fails to show it highly probable the Dr. Regan is 
incorrect.    

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

Employer argues it overcame Dr. Regan’s determination that claimant has not 
reached MMI for the genitourinary component of his injury by clear and convincing 
evidence. The Judge disagrees and finds claimant has not reached MMI for 
thegenitourinary component of his injury. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201,supra.   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 



evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of opinion between physicians fails to constitute error.  See, Gonzales v. 
Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

Here, the Judge found employer failed to show it highly probable that Dr. Regan 
incorrectly determined that claimant has not reached MMI for his genitourinary 
symptoms. As found, Dr. Burris agrees with Dr. Regan’s recommendation for further 
evaluation of possible injury to claimant’s pudendal nerve. Employer thus failed to 
overcome Dr. Regan’s determination that claimant has not reached MMI for the 
genitourinary component of his injury by clear and convincing evidence. 

The Judge concludes that claimant has not reached MMI for the genitourinary 
component of his injury. Employer should provide claimant medical treatment 
reasonably necessary to cure and relieve the genitourinary component of claimant’s 
work-related injury. 

  

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

1.            Claimant has not reached MMI for the genitourinary component of his 
injury. 

2.       Employer shall provide claimant medical treatment which is reasonably 
necessary to cure and relieve the genitourinary component of his work-related injury. 

3.         Issues not expressly decided herein are reserved to the parties for future 
determination. 



4.         If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _May 2, 2012_ 
_Michael E. Harr_____________ 
Administrative Law Judge 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-657-01 

 
STIPULATIONS 

            Prior to the hearing on February 7, 2012, the parties reached the following 
stipulations: 
  
If the Claimant’s claim is found to be compensable, the parties stipulate to an average 
weekly wage of $1,112.85 and, that effective September 27, 2011, the Claimant’s 
average weekly wage is subject to increase based on the Claimant’s COBRA costs or 
based on the Claimant’s actual costs for alternative health insurance coverage. 
  
 If the claim is found to be compensable, the parties stipulated that the Claimant’s 
treatment through Midtown Occupational Medical clinic, including authorized referrals is 
authorized.  The Claimant withdrew a claim for change of physician.  
  
If the claim is found to be compensable, and if the Claimant proves he is entitled to 
temporary total disability benefits, the parties stipulated that the period during which the 
Claimant may be entitled to temporary total disability benefits shall be limited to 
September 2, 2011 through November 24, 2011, subject to applicable offsets. 
  
If the claim is found to be compensable, and if the Claimant proves he is entitled to 
temporary partial disability benefits, the parties stipulated that the period during which 
the Claimant may be entitled to temporary partial disability benefits shall be from 
November 25, 2011 and continuing until terminated by law and subject to applicable 
offsets. 
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ISSUES 

  
Based upon the stipulations reached by the parties, stated on the record, and approved 
by the ALJ, the following issues remained for hearing: 
  
Whether Claimant proved by a preponderance of the evidence that he suffered 
compensable injuries to his right and left knees during the course and scope of his 
employment with employer on July 17, 2011. 
  
If the Claimant proved that he sustained a compensable injury, whether Claimant 
proved by a preponderance of the evidence that he is entitled to medical benefits in the 
form of surgeries for bilateral meniscus tears, as reasonable and necessary medical 
treatment which is related to, and which is to cure and relieve the effects of the July 17, 
2011 injury.  
  
Whether Claimant proved by a preponderance of the evidence that he is entitled to 
temporary disability benefits. 

 
FINDINGS OF FACT 

 
The Claimant is a fifty-___ year old man .  
 
The Claimant was hired on April 12, 2011 to work full-time as a lead journeyman 
electrician for Employer. The Claimant was working on construction of the Leprino 
Administration Building in Greeley, Colorado during the entire time period prior to his 
injury.  He described the duties of his employment to include being productive every day 
in terms of completing physical work, the duties of which included pulling wire, installing 
lights, kneeling, bending, squatting and working on ladders, and laying out tasks to be 
completed by other apprentice electricians.  The Claimant continued to work for the 
Employer as an electrician through September 1, 2011, after which time he was laid off 
from his employment. 
  
  Claimant testified on direct examination that on July 17, 2011, his right knee started 
hurting.  Claimant confirmed that his initial symptoms involved the right knee only.  
Claimant testified that there was no accident or specific incident or trauma that occurred 
to cause him to have knee pain.  The Claimant also testified on direct examination that, 
prior to July 17, 2011, he had no pain or prior symptoms or problems in his knees. 
  
*F, the Claimant’s foreman at the Employer, testified that a few days prior to July 18, 
2011, the Claimant mentioned that his knee was bothering him, but the Claimant did not 
indicate he had been involved in an accident or had sustained an injury at work, and Mr. 
*F did not consider the Claimant’s mentioning of knee pain as a report of a work-related-
injury. Mr. *F testified that on July 18, 2011 the Claimant called in and reported that his 
knee hurt, but that the Claimant told Mr. *F he did not know how it had been hurt, and 
that Claimant again did not indicate that he had sustained any injury on the job.  When 



the Claimant called back later and requested that he be allowed to see a doctor, Mr. *F 
called *A to advise him that the Claimant wanted to see a doctor. 
  
The Claimant was taken by *A to the Employer’s designated provider, Midtown 
Occupational Health Services, for an evaluation on July 18, 2011.  The report confirms 
that there was no incident at work.  The Claimant reported that his right knee pain was 
6-7 on a scale of 1 to 10 and that by the time he drove home from work on July 17, 
2011, his knee was swollen and he iced and elevated it and took ibuprofen.  The 
Claimant also reported to PA-C Lorraine Scott and Dr. Noel that he had not experienced 
any previous trauma or pertinent past medical history.  Dr. Noel assessed the Claimant 
with right knee strain and provided the Claimant with restrictions prohibiting bending, 
kneeling, squatting, crawling and climbing and imposing a 15 lb. weight restriction 
(Claimant’s Exhibit 4, pp. 9-10; Respondents’ Exhibit I, pp. 17-18).  
  
The Claimant returned to Midtown Occupational Health Services for supplemental 
evaluations on July 22, 2011 and July 29, 2011.  Dr. Noel and PA-C Lorraine Scott 
monitored the Claimant’s physical therapy and continued symptoms.  Over these two 
visits, the Claimant reported that his right knee pain was improved and the physical 
therapy was beneficial. However, the Claimant noted that his pain levels were 
dependent upon his activities at work and they had been very busy and he admitted to 
climbing ladders and walking extensively.  The notes for these visits indicate that the 
Claimant had “verbal restrictions” and had no written restrictions other than icing the 
knee, applying biofreeze gel four times a day, and wearing a knee sleeve (Claimant’s 
Exhibit 4, pp. 12-15).  
  
The Claimant initially continued to work for employer. With regard to specific physical 
restrictions, the Claimant testified on direct and cross examination that his employer, 
rather than his treating physicians at Midtown Occupational Health Services, provided 
work restrictions.  The Claimant testified that, after his initial visit to Midtown on July 18, 
2011, his basic job did not change but his employer advised him to limit work on ladders 
and to limit the amount of walking he was doing. 
  
The Claimant testified that on August 4, 2011, he began to have symptoms in his left 
knee similar to the symptoms he was experiencing in his right knee. As with the 
symptoms in his right knee, there was no accident or injury to his left knee. The 
Claimant told Dr. Noel at Midtown Occupational Health Services that “both knees hurt 
identically in the same character and in the same region affecting the medial joint line.”  
Dr. Noel did not provide an opinion as to causality for the newly developed left knee 
strain and, instead, recommended that the Claimant see Dr. Isaacs at Orthopedic 
Surgery and Sports Medicine Specialists for a consultation for his right knee first 
(Claimant’s Exhibit 4, p. 16) 
  
On August 15, 2011, the Claimant saw Dr. Terry Wintory Orthopedic Surgery and 
Sports Medicine Specialists for a consultation upon referral.  Dr. Wintory noted that the 
Claimant injured both knees with repetitive squatting and kneeling around July 17, 2011. 
The report also states that the Claimant advised Dr. Wintory that he had a rotator cuff 



repair but that that he had no previous problems with his knees. Dr. Wintory 
recommended a bilateral knee MRI due to his concerns about a possible torn meniscus 
(Claimant’s Exhibit 5, p. 22). 
  
On August 17, 2011, the Claimant underwent an MRI of the right knee which found a 
moderate-sized joint effusion and a small uncomplicated Baker’s cyst along with 
“complex tearing in the body segment of the lateral meniscus, likely degenerative and 
related to advanced chronic chrondromalacia in the medial tibiofemoral space 
(Claimant’s Exhibit 7, pp. 29-30; Respondents’ Exhibit J, pp. 20-21).  
  
11.            Additionally, on August 17, 2011, the Claimant also underwent an MRI of his 
left knee which found a small joint effusion and moderate-sized uncomplicated Baker’s 
cyst along with “complex longitudinal and horizontal tear in the posterior horn of the 
medial meniscus” and a small focal superficial tear in the femoral surface of the anterior 
horn of the lateral meniscus (Claimant’s Exhibit 6, pp. 27-28; Respondents’ Exhibit J, 
pp. 18-19).  
  
12.       On August 18, 2011, Dr. Wintory made a note that he “called the patient to give 
him MRI results from 8/17 confirming osteoarthritis and a torn meniscus in both knees.  
The right one has a torn lateral and the left one a torn medial meniscus.  Arthroscopic 
debridement is recommended.  I called his cell and left our office number and that 
information so that he could call to make that appointment” (Claimant’s Exhibit 5, p. 22; 
Respondents’ exhibit L, p. 24).  
  
13.       The Claimant saw Dr. Wintory on August 24, 2011 for follow up for bilateral 
knees following the August 17, 2011 MRI.  Dr. Wintory noted that he reviewed the MRIs 
for both knees in detail with the Claimant.  Dr. Wintory explained to the Claimant that he 
has a torn lateral meniscus in his right knee and torn medial in the left.  Both show 
arthritis in the patellofemoral space.  Dr. Wintory opined that, “the arthritis, of course, is 
secondary, but the torn menisci are directly related to his reported work injury on 
07/17/11” (Claimant’s Exhibit 5, p. 24; Respondents’ Exhibit L, p. 24).  On August 24, 
2011, Dr. Wintory requested authorization from Midtown for a “bilateral knee scope on 
Claimant” (Claimant’s Exhibit 5, p. 23).   
  
14.       During the period of time that the Claimant was being evaluated by Dr. Wintory, 
he continued to treat at Midtown Occupational.  Midtown Occupational noted on August 
24, 2011: 
  
The patient presents today for review of MRI of bilateral knees.  He continues to report 
his pain on a scale of 1-10/10 at 87/10.  Currently he is working.  He denies further 
complaints or concerns.  MRI of the right knee is reviewed and is remarkable for a joint 
effusion, as well as advanced chronic chondromalacia with severe thinning of the 
cartilage and very early marrow edema.  There is a complex tear in lateral meniscus.  
There is a focal moderate chronic chondromalacia and moderate-sized joint effusion.  In 
regards to the MRI of the left knee there is also a joint effusion in this knee.  There is a 
complex tear in the posterior horn of the medial meniscus and severe grade 4 chronic 



chondromalacia.  The patient did see Dr. Wintory today, who recommended arthroscopy 
bilateral knees.  He also recommended him to take two Aleve in the a.m. and two Aleve 
in the p.m.  Their office is beginning the authorization process for the surgery.       
(Claimant’s Exhibit 4, pp. 19-20). 
  
15.       The Claimant testified on direct examination at hearing that Dr. Wintory had 
recommended knee surgery for both of the Claimant’s knees.  When asked on direct 
examination if he wanted to have such surgery, the Claimant indicated that he wanted 
surgery, if it would make his knees feel better. 
  
16.            Although Dr. Wintory indicated an opinion in a report dated August 24, 2011 
that the torn menisci were related to Claimant’s reported work injury on July 17, 2011, 
he subsequently followed up with the claims representative for the Insurer by telephone 
on the issue of causation.  He documented the conversation in a note dated October 4, 
2011, stating that he advised that a torn meniscus can result without a traumatic 
incident and it is possible for a torn meniscus to result from repeated squatting and 
kneeling.  However, Dr. Wintory acknowledged that he had “no way of knowing whether 
he was actually injured at work” (Claimant’s Exhibit 5, p. 25; Respondents’ Exhibit L, p. 
24).    
  
17.       The Claimant also saw Dr. Brian D. Haas at Colorado Joint Replacement on 
November 8, 2011 for an independent evaluation of his bilateral knee pain.  The 
Claimant reported to Dr. Haas that he “began to have ongoing increasing bilateral knee 
pain…this began while he was at work in the summer.”  Upon physical examination, Dr. 
Haas noted a very mild effusion of the right knee with medial joint line tenderness but 
nearly full extension and flexion easily beyond 130 degrees.  He did not detect a 
positive McMurray sign and noted that there was “no significant mechanical limitation” to 
the Claimant’s motion although there was mild-to-moderate subpatellar crepitation.  Dr. 
Haas noted similar results with examination of the left knee, specifically “left knee full 
extension, flexion beyond 125 degrees. No significant medial or lateral instability….mile-
to-moderate crepitation.” In conclusion, Dr. Haas opined that “this patient’s pain is 
primarily from arthridity and not related specifically to any mechanical issues with his 
degenerative meniscus tears.”  The doctor further stated that “I think his pain is primarily 
arthritic and not mechanical in nature” (Respondents’ Exhibit M, pp 25-26). 
  
18.       On December 8, 2011, Claimant was evaluated by Dr. Timothy O’Brien, an 
orthopedic surgeon.  Dr. O’Brien obtained a history from the Claimant during the 
independent medical examination and the Claimant advised Dr. O’Brien that there was 
no specific incident precipitating the onset of his knee pain.  Rather, he noted the onset 
of pain in July of 2011 when they were working long hours to complete the electrical 
wiring of the building that was being built in Greeley.  The Claimant reiterated that “he 
just thinks that the work during that week was the factor that caused his knee pain.”  
The history that the Claimant reported to Dr. O’Brien as to the onset of the pain in his 
right knee on July 17, 2011 and the reporting to his supervisor is generally consistent 
with his testimony at hearing and with the other medical records.  The Claimant also 
advised Dr. O’Brien that had MRIs of his bilateral knees after the left knee also started 



to hurt.  The Claimant told Dr. O’Brien that Dr. Wintory interpreted the MRI scans as 
demonstrating meniscus tears and “arthoroscopy could be performed or…he could live 
with the pain.”  The Claimant then saw Dr. Haas for a second opinion and Dr. Haas 
advised the Claimant that he did not think the arthroscopy would help.  The Claimant 
further reported that he was laid off from work for the Employer as of September 2, 
2011 and had not worked between that date and the date of the examination with Dr. 
O’Brien on December 8, 2011.  Despite not working for a couple of months, the 
Claimant reported that the pain in his knees persists and the Claimant rated the level of 
pain at the time of the examination as a 5 on a scale of 0-10.  Dr. O’Brien also notes 
that the Claimant stated he had never had an injury before and had never had knee 
pain before (Respondents’ Exhibit N, pp. 27 – 34). 
  
19.       Dr. O’Brien also conducted a physical examination and a record review which 
are both documented in his December 8, 2011 report.  Per the physical examination, Dr. 
O’Brien noted that the Claimant was 6 feet tall and weighed 245 pounds.  Dr. O’Brien 
recorded a 2+ effusion of the right knee and a 1+ effusion of the left knee and noted that 
the Claimant had full range of motion and a lack of medial or lateral instability.  He noted 
some tenderness on palpation of the right knee but none for the left knee with negative 
McMurray tests bilaterally.  The record review included evaluations by Dr. Wintory and 
the MRI scans interpreted by Dr. Morgan on August 17, 2011.  Based upon the medical 
history, the physical examination and the record review, Dr. O’Brien provided his 
credible impression that the Claimant’s bilateral knee pain was a manifestation of pre-
existing underlying long standing degeneration of the hyaline cartilage and meniscal 
cartilage of the Claimant’s knees and that the Claimant’s “obesity, age and his genetics 
created the attritional degeneration.…”  The doctor noted that no work injury occurred 
and that if a work injury had occurred, the Claimant would have remembered it.  Dr. 
O’Brien specifically indicated that work as an electrician is not a material contributory 
causative factor regarding the onset and progression of the Claimant’s knee pain.  The 
doctor further indicated that there is no Level I evidence that indicates work as an 
electrician is causative regarding the onset and progression of osteoarthritis of the knee.  
Dr. O’Brien noted that the MRI scan findings demonstrated chronic tissue changes that 
take years to become evident and that the natural history of this pre-existing condition 
indicates that it is episodically painful and that the Claimant’s experience of knee pain at 
various times was predictable and to be expected, given the degenerative condition. Dr. 
O’Brien credibly explained that the Claimant’s pre-existing condition is symptomatic but 
that the symptoms are not emanating from the degenerative meniscus tears.  Dr. 
O’Brien noted that the meniscus tears are asymptomatic and specifically indicated his 
opinion that arthroscopic surgery for the meniscal tears is contraindicated and will only 
increase the Claimant’s pain and make him more symptomatic.  In fact, the doctor 
stated that there are numerous Level I studies which indicate that arthroscopy is 
contraindicated in the face of advanced degenerative arthritis.  Dr. O’Brien further stated 
that the Claimant never required any activity restrictions of any kind either recreationally 
or occupationally and that no further medical treatment is indicated (Respondents’ 
Exhibit N, pp. 27 – 34). 
    



20.       Dr. O’Brien clarified his opinions through testimony at his deposition on January 
27, 2012.  Dr. O’Brien verified the diagnoses of osteoarthritis of the Claimant’s knees 
which is chronic in nature, and described the Claimant’s degenerative meniscal tears as 
manifestations of osteoarthritis expressing itself in the meniscal cartilage during the 
process of aging, rather than the result of a trauma or acute event or injury to his knees.  
Dr. O’Brien confirmed his opinion based on his review of records, the history from the 
Claimant and his knowledge and experience as an orthopedic surgeon, that the 
Claimant’s meniscal tears were the result of the degenerative process and were not the 
result of any acute injury or event.  Further, the doctor indicated that the Claimant has 
had osteoarthritis for years and that the activities of the Claimant’s work as an 
electrician were not causative factors in the development of the osteoarthritis nor other 
knee pathology from which the Claimant may be suffering since he would have 
experienced knee pain regardless of his work activities (Transcript of the Deposition of 
Dr. O’Brien, pp. 11-13).  Dr. O’Brien testified during his deposition regarding his review 
of a prior statement of the Claimant in an e-mail dated May 23, 2010, which was also 
the subject of the Claimant’s testimony at hearing.  The doctor indicated that, based on 
his review of the statement of the Claimant that it appeared to describe an injury that 
probably aggravated underlying arthritis in the Claimant’s knee that had been there for 
years (Transcript of the Deposition of Dr. O’Brien, p 18).  Dr. O’Brien disagreed with Dr. 
Wintory as to whether or not the meniscal tears and the Claimant’s knee pain resulted 
from an acute injury experienced on or around July of 2011 because Dr. O’Brien opines 
that there was “no tissue yielding or no acute giving way of collagen structures.” Rather 
Dr. O’Brien opined that the Claimant’s knee pain came about because that there was 
already tissue yielding that had occurred over years due to aging in his knee….”  Dr. 
O’Brien also testified that he did not believe that the Claimant’s knees had been 
asymptomatic prior to July of 2011, only that he was not aware of any medical records 
that documented it since he felt most people “just don’t treat for it” (Transcript of the 
Deposition of Dr. O’Brien, pp. 29-31).  Dr. O’Brien credibly testified that within a 
reasonable degree of medical probability, the Claimant’s osteoarthritis and the 
meniscus tears were not caused, aggravated or accelerated by his work for employer, 
and his opinion in this regard is found as fact.  
  
21.            Contrary to the Claimant’s testimony on direct examination that he had not 
experienced symptoms and had no pain whatsoever in his knees prior to July 18, 2011, 
the Claimant later changed his testimony somewhat. When the Claimant was 
confronted with prior e-mail correspondence on cross examination that he sent to his 
boss at *ER1, a former employer, on May 23, 2010, the Claimant acknowledged that he 
had sustained a prior injury to his knee on approximately September 11, 2009 during 
the previous employment.  The Claimant initially indicated on cross examination that he 
had a sore knee for only a couple of weeks after an injury that may have happened 
around September 11, 2009.  However, upon further questioning, Claimant 
acknowledged that on May 23, 2010, many months later, he had in fact written to *C, his 
boss at *ER1, indicating that his knee symptoms were getting worse and worse and, 
requesting authorization for a medical evaluation.  Thus, the Claimant had knee 
symptoms prior to July 18, 2011, contrary to the history that he provided direct 



examination at hearing and that he had provided to Dr. Wintory and to treating providers 
at Midtown, and to Dr. O’Brien. 
  
22.       The Claimant testified that after September 2, 2011, he received unemployment 
insurance benefits, but was unable to recall the weekly amount and duration during 
which he received the benefits. 
  
23.       The Claimant testified that he obtained subsequent employment with *ER2 
beginning November 25, 2011 as an electrician and that, as of the date of hearing, he 
was continuing to work in that subsequent employment. 
  
24.            Considering Dr. Wintory’s note dated October 4, 2011, which indicates only 
that the meniscus tears could possibly be related to repetitive bending and squatting, 
and considering that Dr. Wintory’s reports reflect that he did not have a complete and 
accurate history from the Claimant which included a prior incident of reported knee pain 
symptoms from approximately September 2009 through May 2010, Dr. Wintory’s 
opinions are not found to be as persuasive as the opinions of Dr. O’Brien which are 
found credible and more persuasive and which are further supported by the opinions of 
Dr. Haas.  
  
 25.      The Claimant failed to prove that he sustained an injury arising out of and within 
the course of his employment on or about July 18, 2011, or that the symptoms, 
diagnoses, or conditions in his knees were caused, aggravated or accelerated as a 
result of the duties of his employment with employer.  Thus, the Claimant has failed to 
prove by a preponderance of the evidence that he sustained a compensable injury in 
this claim. 
  

CONCLUSIONS OF LAW 
Generally 

  
The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
Respondent bears the burden of establishing any affirmative defenses.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201 (2008) C.R.S. 
  
The ALJ's factual findings concern only evidence and inferences found to be dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence contrary 



to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
  
When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. App. 
2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

  
Compensability 

A claimant’s right to compensation initially hinges upon a determination that the 
claimant suffered a disability that was proximately caused by an injury arising out of and 
within the course and scope of employment. C.R.S. § 8-41-301.  Whether a 
compensable injury has been sustained is a question of fact to be determined by the 
ALJ.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. App. Div. 5 2009).  It 
is the burden of the claimant to establish causation by a preponderance of the evidence.  
Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo.App.2000). The 
evidence must establish the causal connection with reasonable probability, but it need 
not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. Industrial 
Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  Medical evidence 
is not required to establish causation and lay testimony alone, if credited, may constitute 
substantial evidence to support an ALJ’s determination regarding causation.  Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. 
Industrial Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986).  The weight and 
credibility to be assigned expert testimony on the issue of causation is a matter within 
the discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002). To the extent expert testimony is subject to conflicting interpretations, the 
ALJ may resolve the conflict by crediting part or none of the testimony. Colorado 
Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 
(1968);Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).  
  
In order to prove causation, it is not necessary to establish that the industrial injury was 
the sole cause of the need for treatment. Rather, it is sufficient if the injury is a 
"significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment.  A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury.  Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990);Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986).    
  



In this case, the Claimant admittedly suffered no specific injury nor was there a specific 
incident that the Claimant could identify as the onset of his right knee pain relative to his 
July 18, 2011 claim.  Rather, the Claimant testified that his right knee pain increased 
over the course of a week or so until it became painful enough that he decided to report 
it to his supervisor.  The Claimant first sought treatment starting in July 2011 for the 
right knee pain and then while obtaining evaluations and treatments for the right knee, 
in August 2011, the Claimant reported that his left knee was experiencing similar pain 
and that pain was increasing as well.  
  
While there were not any formal records introduced or admitted at the hearing regarding 
symptoms of knee pain that predated the current alleged work injury, on cross 
examination, the Claimant admitted that he had reported knee pain to a prior employer 
around approximately September of 2009.  Also, at first, the Claimant testified that the 
prior knee pain resolved within a few weeks, but then he later admitted to sending an e-
mail to his then-supervisor many months later regarding the fact that he continued to 
suffer from knee pain.  From the medical records in the current case, it is evident that 
the Claimant did not report the previous knee pain symptoms that occurred in the time 
frame from September 2009 to May 2010 to any of his current treating or evaluating 
physicians in this case.  
  
According to Dr. O’Brien, whose testimony is also supported by the medical records 
from Dr. Haas, the Claimant’s MRI scans show a degenerative condition that has been 
deteriorating for many years, but not a condition that was negatively impacted by the 
work that the Claimant was performing for the Employer.  On the other hand, Dr. 
Wintory cannot state with reasonable medical probability that the Claimant’s current 
knee conditions are a result of the work activities that the Claimant performed for the 
Employer, only that it is possible that the meniscus tears could have resulted without a 
traumatic incident and it is possible for a torn meniscus to result from repeated squatting 
and kneeling.  Moreover, based upon the credible and persuasive testimony of Dr. 
O’Brien, the pain symptoms the Claimant suffers in his knees are more likely 
attributable to the arthritic conditions noted in both knees as opposed to the 
degenerative meniscus tears.  In any event, Dr. O’Brien credibly testified that within a 
reasonable degree of medical probability, Claimant’s osteoarthritis and the meniscus 
tears were not caused, aggravated or accelerated by his work for the Employer.   
  
Therefore, the Claimant failed to prove that he sustained an injury arising out of and 
within the course of his employment on or about July 18, 2011, or that the symptoms, 
diagnoses, or conditions in his knees were caused, aggravated or accelerated as a 
result of the duties of his employment with employer.  As a result, the Claimant’s claim 
is not compensable.  
  

Remaining Issues 
  
            The Claimant’s claim is not found to be compensable.  Because the injury is not 
compensable, the remaining issues regarding disability benefits, medical benefits and 
offsets to benefits are moot. 



  
ORDER 

            It is therefore ordered that: 
  
1.         The Claimant has failed to sustain his burden of proving by a preponderance of 
the evidence that she suffered a compensable injury on July 18, 2011. 
2.               The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed.     
            If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
DATED:  May 1, 2012 
  
Kimberly A. Allegretti 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-970-01 

 
ISSUES 

            The issues for determination are compensability, medical benefits, and 
temporary total disability benefits. Temporary partial disability benefits and average 
weekly wage were not issues for this hearing. 

 
FINDINGS OF FACT 

 
On May 23, 2011, around 2:00 or 3:00 a.m., Claimant was carrying a single 

swing in the course and scope of his employment when he stepped into a ditch full of 
water and felt “a little something” in his back. Claimant continued to work. Claimant was 
off on May 24, 2011. He began to experience back pain. Claimant’s back was bothering 
him when he reported to work on May 25, 2011. Claimant drove Employer’s truck to the 
job site. Claimant began to set up. Claimant lifted and carried a two-inch stop that 
weighed over 60 pounds. He lifted it up and onto a cat-walk. As he did so, he felt pain 
and knew that he would be unable to continue to work. 
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Claimant reported his back pain to his supervisors. He was instructed to take it 
easy, and Claimant did no further lifting. His pain increased, and Claimant told his 
supervisors that he needed to see a doctor or chiropractor. A supervisor took his bag 
back to the shop, and Claimant drove the supervisor’s pickup back to the shop. 
Claimant called and made an appointment to see his chiropractor. Claimant told his 
supervisor that he had an appointment with his chiropractor the next day. 

Eric Dzwonkowski, D.C., examined and treated Claimant on May 26, 2011 and 
on later dates. In his notes of May 26, 2011, Dr. Dzwonkowski noted that Claimant 
“stumbled and twisted back at work”. Dr. Dzwonkowski restricted Claimant from lifting 
over twenty pounds and twisting. Claimant was unable to perform the duties of his 
employment within that restriction. Claimant has not worked for Employer since May 25, 
2011 due to his restrictions. 

Although Claimant had told his supervisors of his back pain, Claimant had not told them 
that the pain was the result of his employment, and his supervisors did not ask. 
Claimant did ask that he be paid during the time he was off work. Employer provided 
Claimant with a Medical Leave of Absence Application. Claimant completed the 
Application on June 20, 2011. On the Application, Claimant reported that he injured his 
low back when “walking through mud stepped in ditch”. The Application was denied 
because of Claimant’s statement that he hurt his back at work. Claimant then formally 
reported to Employer that he had hurt his back at work. 

When Claimant reported his injury as work-related, Employer did not refer 
Claimant to a particular medical care provider. Claimant sought and received care from 
Dr. Dzwonkowski. 

Claimant earned income from his own business washing cars both before and 
after the compensable accident. Claimant’s disability was not total. 

  
CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the Claimant nor in favor of the 
rights of the respondents. Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. 
The ALJ’s factual findings concern only evidence and inferences found to be dispositive 
of the issues involved. The ALJ need not address every piece of evidence or every 
inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 



Claimant’s testimony was credible and persuasive. Claimant has established by 
a preponderance of the evidence that he sustained an injury to his back that occurred in 
the course and scope of his employment. The claim is compensable. 

An insurer is liable for medical care that is reasonably needed to cure and relieve 
an injured worker from the effects of a compensable injury. Section 8-42-101(1), C.R.S. 
Section 8-43-404(5)(a), C.R.S., gives the respondents the right in the first instance to 
select the authorized treating physician (“ATP”). Authorization refers to a physician’s 
legal status to treat the industrial injury at the respondents’ expense. Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim 
Appeals Office, 944 P2d. 677 (Colo. App. 1997). If upon notice of the injury the 
employer fails forthwith to designate an ATP, the right of selection passes to the 
claimant. Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987). 
The employer’s obligation to appoint an ATP arises when it has some knowledge of the 
accompanying facts connecting an injury to the employment such that a reasonably 
conscientious manager would recognize the case might result in a claim for 
compensation. Bunch v. Industrial Claim Appeals Office, 138 P.3d 381 (Colo. App. 
2006). 

  

A reasonably conscientious manager should have recognized that Claimant’s 
complaints of back pain might result in a claim for compensation on May 25, 2011, 
when Claimant complained of back pain on the job site and spoke of his need to see a 
doctor. Or, if not on May 25, 2011, then when Claimant completed the Medical Leave of 
Absence Application on June 20, 2011. Respondents did not refer Claimant to a 
particular medical care provider. Claimant sought and received care from Dr. 
Dzwonkowski, who is authorized. 

The care that Claimant has received from Dr. Dzwonkowski was reasonably 
needed to cure and relieve Claimant from the effects of the compensable injury. Insurer 
is liable for the costs of such care in amounts not to exceed the Division of Worker’s 
Compensation fee schedule. Section 8-42-101(3), C.R.S. 

An insurer is liable for temporary total disability benefits if a claimant’s disability is 
total. Section 8-42-105(1), C.R.S. Claimant received income from his business washing 
cars both before and after this compensable injury. Claimant’s disability is not total. 
Claimant may be entitled to temporary partial disability benefits under Section 8-42-106, 
C.R.S. However, neither average weekly wage nor temporary partial disability benefits 
were issues for this hearing. Therefore, those issues are reserved. 

  

ORDER 

            It is therefore ordered that: 

The claim is compensable. 
Insurer is liable for the medical care Claimant received from Dr. Dzwonkowski 

The issues of average weekly wage, temporary partial disability benefits, and 
other issues not determined by this order are reserved. 



DATED: May 3, 2012 
  
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-855-711-01 

 
ISSUES 

Did claimant overcome Dr. Jacobs’s determination that he has reached 
maximum medical improvement without permanent medical impairment by clear and 
convincing evidence? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates parking lot business, where claimant works as a manager.  
On April 12, 2011, claimant completed a Report of Workplace-Related Injury form, 
indicating he injured his lower back while removing snow from one of employer’s lots on 
February 28, 2011. 

On May 27, 2011, insurer filed a General Admission of Liability, admitting liability 
only for medical benefits. 

Employer referred claimant to Concentra Medical Centers, where Jonathan H. 
Bloch, D.O., first evaluated him on May 27, 2011. Claimant reported that his back 
became painful while removing snow some 3 months earlier. Claimant reported that he 
went for treatment by his personal physician and underwent 2 injections without 
resolution of the pain. Claimant told Dr. Bloch that he needed surgery for a herniated 
disk at the L5-S1 level of his lumbar spine. Dr. Bloch reviewed medical records claimant 
brought with him and concluded: 

Review of records would indicate strongly that this is not a work injury …. 

Dr. Bloch placed claimant at maximum medical improvement (MMI) without 
evidence of permanent impairment and released him to full duty activities. 

On June 7, 2011, insurer filed a Final Admission of Liability (FAL), based upon 
Dr. Bloch’s determination of MMI without permanent impairment. Claimant objected to 
the FAL and requested an independent medical examination (DIME) through the 
Division of Workers’ Compensation. The division appointed Alexander Jacobs, M.D., the 
DIME physiciain. 

Dr. Jacobs examined claimant on October 3, 2011, and reviewed his medical 
record history from September of 2004 through December of 2004 and from March 2, 
2011, ongoing. Dr. Jacobs obtained a very detailed history of claimant’s injury: 



[Claimant] states that he was in his usual health on January 20, 2011 when we 
had a number of snowy days in a row. He was working with his team doing snow 
removal. He did not do any of the snow removal himself.  However,when he leaned 
over the truck to remove a bag of ice melt material, he felt a pain in his back. He 
admits that he had intermittent back pain up to and through that time and even prior to 
that time. He felt a pulling sensation which necessitated that he lie down in the snow in 
the parking lot until he could get up. He did get up and finished working that day. 
(Emphasis added). 

Dr. Jacobs also obtained from claimant a very detailed history of his medical 
treatment between January 20, 2011, and May 27, 2011, when he first saw Dr. Bloch. 
Dr. Jacobs analyzed the various histories from a number of claimant’s personal 
physicians. Dr. Jacobs noted that Orthopedic Surgeon Jeffrey Kleiner, M.D., had 
performed a microdiscectomy and foraminotomy surgery at the L5-S1 level of claimant’s 
lumbar spine on July 5, 2011. Following surgery by Dr. Kleiner, claimant was off work 
from July 5th until August 5, 2011. 

Dr. Jacobs opined that the episode of lower back pain claimant reported he 
experienced at work on January 20, 2011, did not alter the natural progression of 
claimant’s underlying and preexisting degenerative disease process in his lumbar spine. 
Dr. Jacobs wrote: 

[T]here was no injury on the alleged date of 1/20/11 that wasn’t present prior to 
that time. I believe that the surgery that he ultimately had [by Dr. Kleiner] probably 
needed to be done. This dated back to a motor vehicular accident which resulted in 
significant back problems, with the same pathology, in September of 2001. 

Dr. Jacobs essentially agreed with Dr. Bloch that claimant had not sustained any 
injury at employer that required either medical treatment or ultimately surgery by Dr. 
Kleiner. Dr. Jacobs wrote: 

[I]f my contention that there was no work injury is correct, then [claimant] is at full 
MMI as there was no work injury and all of this is preceding disease of the lumbosacral 
spine. 

Although Dr. Jacobs determined that claimant had not reached MMI from the 
effects of surgery, he nonetheless determined that claimant had reached MMI from the 
episode of lower back pain he experienced while working for employer on January 20, 
2011. Dr. Jacobs’s determination regarding MMI and impairment is presumptively 
correct unless overcome by clear and convincing evidence. 

Claimant failed to show it highly probable that Dr. Jacobs erred in determining 
that he reached MMI without permanent impairment. Dr. Jacobs report was extremely 
thorough and persuasive. 

  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 



Claimant argues he overcame Dr. Jacobs’s determination regarding MMI and 
permanent medical impairment by clear and convincing evidence. The Judge disagrees. 

  

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201,supra. 

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  A fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and free from 
serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of opinion between physicians fails to constitute error.  See, Gonzales v. 
Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

Here, the Judge found claimant failed to show it highly probable that Dr. Jacobs 
erred in determining that he reached MMI without permanent impairment. Claimant thus 
failed to overcome Dr. Jacobs’s determination regarding MMI and permanent medical 
impairment by clear and convincing evidence. 

The Judge concludes claimant’s claim for medical benefits and for permanent partial 
disability benefits should be denied and dismissed. 
  

ORDER 

            Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 



            1.            Claimant’s claim for medical benefits and for permanent partial 
disability benefits is denied and dismissed. 

2.         If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __May 3, 2012____ 
Michael E. Harr, 
Administrative Law Judge 
 
  

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-719-296 

 
ISSUE 

Whether Claimant has demonstrated by a preponderance of the evidence that the 
Stanford pain program constitutes reasonable and necessary medical treatment 
designed to cure or relieve the effects of her industrial injuries. 

 
FINDINGS OF FACT 

1.            Claimant worked as a flight attendant for Employer.  On March 22, 2007 
she suffered an admitted industrial injury to her right hand during the course and scope 
of her employment.  Claimant was closing an aircraft door when her right hand became 
caught between the handle of the door and the side of the recess in the door. 

2.            Claimant received medical treatment through Authorized Treating 
Physician (ATP) Andrew Wesley, M.D. in Reno, Nevada.  Claimant moved to Reno 
shortly after her industrial injury for economic reasons.  Dr. Wesley consistently 
diagnosed Claimant with Chronic Regional Pain Syndrome (CRPS) of the right arm and 
shoulder.  

3.         On August 15, 2008 Claimant underwent a Division Independent Medical 
Evaluation (DIME) with J.E. Dillon, M.D.  Dr. Dillon noted that Claimant continued to 
experience a constant, dull, aching pain in her right hand that radiated into her elbow.  
Dr. Dillon remarked that Claimant’s pain symptoms exceeded “any observable 
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pathology” and had worsened over time.  However, Claimant suffered skin and muscle 
atrophy as well as loss of function in her right hand.  Dr. Dillon noted that Claimant’s 
symptoms did not meet the Division of Workers’ Compensation criteria for CRPS set 
forth in the Division of Workers’ Compensation Medical Treatment Guidelines 
(Guidelines).  Nevertheless, Dr. Dillon determined that Claimant had not reached 
Maximum Medical Improvement (MMI) and recommended additional diagnostic testing, 
medical treatment and psychological treatment.  With regard to the recommendation for 
further diagnostic testing, Dr. Dillon explained that “the objective diagnostic procedures 
are necessary to proceed further with [Claimant’s] evaluation and are essential to both 
causation analysis and treatment planning.” 

4.         On August 10, 2009 Claimant underwent an independent medical 
examination with Neil L. Pitzer, M.D.  He determined that Claimant’s symptoms did not 
satisfy the criteria for CRPS pursuant to the Guidelines.  Dr. Pitzer recommended 
additional testing to ascertain whether Claimant suffered from CRPS.  He suggested 
deferral of additional medical treatment including sympathetic blocks and trigger point 
injections until completion of testing for CRPS. 

5.         On November 17, 2009 Claimant underwent a follow-up DIME with Dr. 
Dillon.  He again concluded that Claimant had not reached MMI.  Dr Dillon explained 
that Claimant had undergone a nerve conduction study and a bone scan that were 
negative for CRPS.  However, he recommended additional, definitive testing to clarify 
whether Claimant had the condition.  Dr. Dillon emphasized that additional “studies are 
essential to her assessment.  I strongly recommend that she have at least two, if not all 
three, of the following: thermography, QSART, and sweat testing.  Only by completing 
this specific testing will it be possible to make a definitive diagnosis of CRPS or finally 
rule out that diagnosis.” 

6.            Because of Claimant’s continuing pain and psychological issues, Dr. 
Wesley referred her to psychologist Blake H. Tearnan Ph.D.  On June 22, 2010 
Claimant visited Dr. Tearnan for an initial examination.  Claimant reported that her pain 
had adversely affected many aspects of her life including mood, sleep and ability to 
complete responsibilities.  She also mentioned that she was frequently anxious, tense, 
nervous and uptight. Claimant noted that she was discouraged about the future and lost 
interest in a variety of previously pleasurable activities.  After extensive evaluation and 
testing, Dr. Tearnan recommended several additional counseling sessions to educate 
Claimant about her pain problem and to teach a variety of coping strategies.  He also 
sought to address Claimant’s mood disturbance and avoidance of social interactions.  
Dr. Tearnan noted that Claimant’s psychological problems were secondary to the 
development of her industrial injury. 

7.         On April 28, 2011 Claimant returned to Dr. Tearnan for an examination.  
He explained that, in Claimant’s initial evaluation on June 22, 2010, she was moderately 
distressed.  He thus recommended “behavioral pain management to address her mood 
disturbance and to bolster her coping skills.”  However, Dr. Tearnan noted that the 
recommendations were never followed and Claimant remains “depressed, anxious and 
highly avoidant.”  He remarked that Claimant’s symptoms had worsened and she was in 
“desperate need of behavioral intervention.” Dr. Tearnan commented that Claimant was 
“clearly not benefitting from medical interventions alone.”  Because of the severity of 



Claimant’s symptoms and multitude of problems, Dr. Tearnan referred Claimant to 
Stanford’s inpatient pain clinic for treatment.  He summarized that “the failure to act on 
this recommendation is likely to lead to a continued worsening of her symptoms and 
increased disability.  [Claimant] is especially at risk for a more severe depression and 
possibly suicidal behavior.” 

8.         On July 19, 2011 Neil L. Pitzer, M.D. issued an addendum to an 
independent medical examination he had performed on Claimant on August 10, 2009.  
He commented that the diagnostic testing recommended by Dr. Dillon, including 
thermography and a bone scan, had not been performed.  Dr. Pitzer stated that, if the 
testing was negative it was unlikely that Claimant suffered from CRPS and probably 
only had myofacial pain.  He remarked that Claimant was essentially receiving 
maintenance treatment for myofacial pain and “did not see any indication for a chronic 
pain program.”  Dr. Pitzer also remarked that Claimant had undergone a psychological 
assessment, medication management and trigger point injections for myofacial pain.  
She was thus approaching Maximum Medical Improvement (MMI).  

9.         On February 1, 2012 the parties conducted the pre-hearing evidentiary 
deposition of Dr. Tearnan.  He commented that Claimant suffers from chronic pain 
consisting of medical and psychological factors.  He remarked that Claimant’s pain has 
taken over her life and led to a loss of personal control.  Dr. Tearnan then explained the 
goals of the Stanford pain management program: 

The purpose of these programs is to help patients, you know, adapt to chronic 
pain and improve their overall function so they can have a better equality of life.  It’s not 
to eliminate pain.  But sometimes medical issues need to be addressed, including 
titrating certain medications.  Or sometimes patients may need, you know, sympathetic 
blocks or whatever.  But, typically, by the time they get to an FRP [functional restoration 
program], they really have exhausted most heroic measures for eliminating and curing 
their pain.  And it’s really about, let’s see where you are now.  Let’s kind of see what we 
can do to stabilize you medically a little bit more.  But let’s focus on getting you more 
functional, getting you doing more on a day-to-day basis, treating your depression so 
you are less distressed.  It’s those kinds of things.  So by the entirety of the program, 
they may still have pain, but they often are much more willing to kind of let go of that 
medical cure.  They are less depressed.  They are having better sleep. And they are 
having improved quality of life.  So, hopefully, they can kind of move forward, despite 
their pain problem, in a quality way. 

10.       On February 22, 2012 the parties conducted the pre-hearing evidentiary 
deposition of Dr. Pitzer.  Dr. Pitzer noted that Claimant had already undergone the 
components of a pain program and that doing so again, in a more condensed fashion, 
would not likely change Claimant’s outcome.  He testified that Claimant still requires 
testing for CRPS to determine whether there is underlying pathology that should be 
treated.  Claimant may also require a psychiatric assessment to determine if she has 
other psychiatric issues that are causing her functional and emotional decline unrelated 
to her hand injury from 2007.  Dr. Pitzer explained that, when he refers patients to a 
pain program, he has already clarified the diagnosis and exhausted medical 
management.  He summarized that “you need to clarify if there are medical treatments 



that will make a patient better first before you send them to a pain treatment program, 
because it kind of is the last step that you would do.” 

11.       On February 24, 2012 Dr. Tearnan authored a narrative report.  He 
acknowledged Dr. Pitzer’s concern that Claimant would unlikely obtain substantial 
improvement in a functional restoration program because she has been in pain for over 
five years.  Dr. Tearnan agreed that it was unlikely that Claimant’s pain would be 
eliminated but recommended the Stanford program because it could assist Claimant in 
improving her overall function and quality of life.  He remarked that, while conventional 
pain management programs are only modestly effective, functional restoration programs 
have demonstrated success rates in excess of 85%.  Dr. Tearnan also commented that 
Claimant has undergone a comprehensive psychological assessment and her results 
were consistent with other patients suffering from chronic pain.  He stated that there 
was no evidence that factors other than her industrial accident could account for her 
condition. 

12.       On March 8, 2012 Dr. Wesley issued a report.  In response to Dr. Pitzer’s 
deposition testimony that the Stanford program was premature because of 
consideration of a spinal stimulator, Dr. Wesley remarked that he was not going to treat 
Claimant with a spinal stimulator because the risks outweighed the benefits.  Dr. Wesley 
also supported Dr. Tearnan’s recommendation for the Stanford pain program because 
Claimant would struggle with chronic pain for the rest of her life and behavioral 
approaches to managing pain would be critical for long-term functionality. 

13.            Claimant testified at the hearing in this matter.  She explained that she 
suffers pain and depression related to her 2007 right hand injury.  Claimant remarked 
that the constant pain has caused her to lose control of her life and her condition is 
worsening.  She noted that she has not received consistent psychological counseling or 
experienced a multidisciplinary approach to treatment.  Claimant explained that she is 
hopeful the Stanford pain program will improve her condition. 

14.            Claimant has failed to demonstrate that it is more probably true than 
not that the Stanford pain program constitutes reasonable and necessary medical 
treatment designed to cure or relieve the effects of her industrial injury.  Initially, on 
March 22, 2007 Claimant suffered an admitted industrial injury to her right hand.  She 
has subsequently undergone extensive physical and psychological treatment.  
However, Claimant has never undergone definitive testing to determine whether she 
suffers from CRPS.  As Dr. Dillon commented during the second DIME, additional 
studies are essential to her assessment.  He strongly recommended specific testing so 
it is “possible to make a definitive diagnosis of CRPS or finally rule out that diagnosis.”  
Furthermore, Dr. Pitzer persuasively concluded that Claimant has already undergone 
the components of a pain program and that repeating the program, in a more 
condensed fashion, is not medically probable to change Claimant’s outcome. Dr. Pitzer 
explained that, when he refers patients to a pain program, he has already clarified the 
diagnosis and exhausted medical management.  He summarized that “you need to 
clarify if there are medical treatments that will make a patient better first before you 
send them to a pain treatment program, because it kind of is the last step that you 
would do.”  In contrast, Dr. Tearnan recommended that, although the Stanford program 
would not eliminate Claimant’s pain, the program could assist Claimant in improving her 



overall function and quality of life. Moreover, Dr. Wesley supported Dr. Tearnan’s 
recommendation for the Stanford pain program because Claimant will struggle with 
chronic pain for the rest of her life and behavioral approaches to managing pain are 
critical for long-term functionality.  However, the persuasive evidence reflects that the 
Stanford pain program is premature at the present stage because Claimant requires 
additional testing to determine whether she suffers from CRPS. Definitive testing may 
reveal additional treatment modalities to address Claimant’s underlying pathology and 
improve her condition without an inpatient pain management program.  As Dr. Pitzer 
persuasively noted, if the CRPS testing is negative, Claimant likely suffers from 
myofacial pain that does not warrant an inpatient program. 

CONCLUSIONS OF LAW 

 

1.         The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979);People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2.         The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3.         When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

            4.            Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
A pre-existing condition or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing condition to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 
P.3d 999, 1001 (Colo. App. 2004).  The determination of whether a particular treatment 
modality is reasonable and necessary to treat an industrial injury is a factual 
determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); 
In re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 



            5.            As found, Claimant has failed to demonstrate by a 
preponderance of the evidence that the Stanford pain program constitutes reasonable 
and necessary medical treatment designed to cure or relieve the effects of her industrial 
injury.  Initially, on March 22, 2007 Claimant suffered an admitted industrial injury to her 
right hand.  She has subsequently undergone extensive physical and psychological 
treatment.  However, Claimant has never undergone definitive testing to determine 
whether she suffers from CRPS.  As Dr. Dillon commented during the second DIME, 
additional studies are essential to her assessment.  He strongly recommended specific 
testing so it is “possible to make a definitive diagnosis of CRPS or finally rule out that 
diagnosis.”  Furthermore, Dr. Pitzer persuasively concluded that Claimant has already 
undergone the components of a pain program and that repeating the program, in a 
more condensed fashion, is not medically probable to change Claimant’s outcome.  Dr. 
Pitzer explained that, when he refers patients to a pain program, he has already clarified 
the diagnosis and exhausted medical management.  He summarized that “you need to 
clarify if there are medical treatments that will make a patient better first before you 
send them to a pain treatment program, because it kind of is the last step that you 
would do.”  In contrast, Dr. Tearnan recommended that, although the Stanford program 
would not eliminate Claimant’s pain, the program could assist Claimant in improving her 
overall function and quality of life.  Moreover, Dr. Wesley supported Dr. Tearnan’s 
recommendation for the Stanford pain program because Claimant will struggle with 
chronic pain for the rest of her life and behavioral approaches to managing pain are 
critical for long-term functionality.  However, the persuasive evidence reflects that the 
Stanford pain program is premature at the present stage because Claimant requires 
additional testing to determine whether she suffers from CRPS.  Definitive testing may 
reveal additional treatment modalities to address Claimant’s underlying pathology and 
improve her condition without an inpatient pain management program.  As Dr. Pitzer 
persuasively noted, if the CRPS testing is negative, Claimant likely suffers from 
myofacial pain that does not warrant an inpatient program. 

ORDER 

 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

  

1.            Claimant’s request for medical treatment through the Stanford pain 
program is denied and dismissed. 

2.         Any issues not resolved in this order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 



you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 3, 2012. 
  
Peter J. Cannici 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-072-03 

 
ISSUES 

The sole issue for determination is the payment for surgery performed by Dr. 
Christopher Isaacs on September 8, 2010. 

 
FINDINGS OF FACT 

The Claimant suffered a compensable right shoulder injury on December 14, 
2009. 

Respondents stipulate that Dr. Isaacs became an authorized treating physician 
on July 27, 2011, but dispute his authorization prior to that date. 

Dr. Isaac’s report dated March 30, 2010, sets forth, “Charles presents today for a 
recheck on referral from Dr. Updike’s office.”  Dr. Upike is an authorized treating 
physician and the referral to Dr. Isaacs is within the chain of referral. 

Dr. Updike also referred the Claimant to Dr. Aschberger.  In his March 23, 2010, 
report, Dr. Aschberger noted that Claimant had an orthopedic assessment by Dr. Isaacs 
on February 23, 2010, and surgery had been recommended. Dr. Aschberger thought 
that surgery was reasonable. 

Dr. Roth issued a Division Independent Medical Evaluation (“DIME”) report dated 
April 7, 2011, setting forth the following in the medical summary: 
  

a.            3/25/10, Dr. Updike:  “*B would be referred to Dr. Isaacs for right (may 
have meant left) shoulder surgery pending approval.” 
  
b.            3/30/10. Dr. Isaacs:  “*B was seen on referral from Dr. Updike.” 
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c.            4/15/10, Dr. Updike:  “According to this report surgery with Dr. Isaacs for the 
right shoulder was pending approval, and was unlikely until after a hearing.” 
  
d.            6/6/10-6/22/10, Dr. Aschberger:  “This report reflected that apparently 
authorization for (I assume right shoulder) surgery was still being sought.  *B was free to 
follow up with Dr. Isaacs. . .6/22/10:  This report reflected a plan to review the case 
further with Dr. Isaacs.” 
  
e.         7/6/10, Dr. Aschberger:  “*B was advised to follow up with Dr. Isaacs to discuss 
the right shoulder, after which discussion with Dr. Isaacs was planned to discuss 
possible surgery, which had been denied.” 
  
f.            9/27/10, Dr. Aschberger:  “*B reported that the right arm was doing fairly well, 
and he had a prescription for physical therapy from Dr. Isaacs but had not yet started. 
*B was advised to scheduled therapy as soon as possible.” 
 

In his letter to opposing counsel for Respondents dated July 27, 2011, Dr. 
Aschberger set forth:  “I am responding to your letter regarding *B. In your letter you 
indicated that Dr. Isaacs was not an attending or authorized physician in this case, as 
*B sought him out on his own. . .Given the physical examination findings and symptoms, 
I advised that *B return to see Dr. Isaacs who is the surgeon on the case. I had 
assumed that a repeat referral would not be necessary, as Dr. Isaacs had already 
performed the intervention.  I believe it would be less than optimal to bring in a new 
surgeon on the case.  I can provide a referral, if necessary.  I will leave it up to Dr. 
Isaacs whether further imaging will be required vs. injection.” 

Having reviewed all the evidence, the ALJ finds that Dr. Isaacs is an authorized 
treating physician, having been referred by Dr. Updike and therefore, within the chain of 
referral. 

All other issues are reserved. 
  

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 



conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

The Respondents are liable for medical treatment which is reasonably necessary 
to cure and relieve the effects of the industrial injury.  Section 8-42-101 (1)(a), C.R.S. 
2007; Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997); 
Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  Where the 
claimant’s entitlement to benefits is disputed, the claimant has the burden to prove a 
casual relationship between a work-related injury and the condition for which benefits or 
compensation are sought.  Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 
(Colo. App. 1997).   Whether the Claimant sustained his burden of proof is generally a 
factual question for resolution by the ALJ.  City of Durango v. Dunagan, 939 P .2d 496 
(Colo. App. 1997). 

The evidence establishes that Dr. Isaacs was authorized under the Act to treat 
the Claimant in September 2010, as a physician in the chain of referral. Further, the 
right shoulder surgery he performed on September 8, 2010, was reasonable, 
necessary, and related to his December 14, 2009, work related injury.   

ORDER 
It is, therefore, ordered that: 
 
a.            Respondents are liable for the medical care Claimant receives from authorized 
providers that is reasonably necessary to cure and relieve Claimant from the effects of 
his right shoulder industrial injury on December 14, 2009, including the surgery 
performed by Dr. Isaacs on September 8, 2010. 
  
b.            Respondents shall pay for Dr. Isaacs’s surgery. 
  
c.         Any issues not determined in this decision are reserved for future determination. 
DATED:  May 3, 2012 
 
Barbara S. Henk 
Administrative Law Judge 
  
If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-696-02 

 
ISSUES 

Did the claimant prove the employer is subject to a penalty under § 8-43-304(1) 
because it failed timely to file a first report of injury? 

Did the claimant prove the employer is subject to a penalty under § 8-43-
203(1)(a) and (2)(a) because it failed timely to file and admission or denial of liability? 

Did the claimant prove the employer is subject to a penalty under § 8-43-304(1) 
because it improperly filed an admission of liability for a “closed period” of temporary 
total disability benefits? 

Did the claimant prove the employer is subject to a penalty under § 8-43-304(1) 
because it failed timely to file a final admission of liability? 

Did the claimant prove she is entitled to an award of temporary total disability 
benefits for the period of April 21, 2011 through September 28, 2011? 

Did the respondents prove by a preponderance of the evidence that they should 
be allowed to withdraw their admissions of liability because the evidence establishes the 
claimant’s infection was not caused by the conditions of her employment? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

The claimant testified as follows concerning her alleged injury and circumstances 
following the injury.  In January 2011 she worked for the employer at a “saw station” 
cutting short ribs.  In this capacity she pulled meat from a conveyor belt with her hands 
and a hook and cut the meat using a saw.  During this process she wore gloves, 
although they sometimes had cuts and tears in them.  In the work place the claimant 
came into contact with animal meat, blood, lard and bone.  Sometimes the blood would 
seep through the holes in the gloves and come into contact with her hand.  The gloves 
were covered in blood and tissue by the end of her shift.  

A job description for the claimant’s position as a short rib saw operator indicates 
she was required to use both hands to seize, hold, grasp, turn or otherwise work with 
the hands.  The claimant was also required to lift up to 20 pounds maximum with 
frequent lifting or carrying of objects weighing 10 pounds.  (Claimant’s Exhibit 45).  

The claimant testified that on January 5, 2011 she experienced pain and burning 
in her right hand and informed her supervisor of this problem.  The claimant was sent to 
the health department and on to Dr. Laura Caton, M.D., at Workwell Occupational 
Medicine (Workwell).  The claimant recalled that after she saw Dr. Caton she was 



placed in a different job pulling meat from a conveyor belt with her left hand.  She 
continued performing this job until February 15, 2011 when she underwent surgery on 
her right hand. 

On January 5, 2011 the claimant gave a written statement to the employer.  This 
statement was completed with the assistance of a Spanish interpreter.  The claimant 
stated she was performing her normal work as a short rib saw operator when she 
started to have pain in one of the fingers of the right hand.  The claimant took her glove 
off and didn’t see anything, but she reported the problem to her supervisor.  The 
claimant then experienced more pain as well as swelling and the supervisor took the 
claimant to the employer’s health clinic. 

The claimant was examined at the employer’s health clinic on January 5, 2011.  
The claimant reported burning pain in the right ring finger.  The claimant was noted to 
have swelling, reduced range of motion and discoloration of the finger.  The claimant 
reported that she did not know how or where ‘it happened.”  The claimant was referred 
for further treatment to Dr. Caton at Workwell.  

Dr. Caton examined the claimant on January 5, 2011.  Dr. Caton recorded that 
the claimant gave a history of experiencing in pain her right ring finger “during her shift,” 
and that the pain radiated up the forearm.  The claimant denied any history of acute 
trauma at work or at home, and denied any hangnails or wounds that could be attributed 
to “home activity versus work activity.”  The claimant also denied poor hygiene and 
exposure to infectious agents.  The claimant reported that her job required her to wear 
gloves, grab meat with a hook and pass it through a saw.  Dr. Caton also noted that the 
claimant stated her pain was causing difficulty with sleep, and Dr. opined this report was 
“inconsistent with her statement of pain occurring on day of presentation January 5, 
2011.” On examination Dr. Caton noted swelling and discoloration of the right ring finger 
and “a possible puncture site over the radial proximal phalanx.”  Laboratory results and 
an x-ray were reviewed and Dr. Caton opined there was “no concern for osteomyelitis or 
systemic infection.”  Dr. Caton assessed cellulitis of the right ring finger, prescribed pain 
medication and Levaquin, and restricted the claimant to no use of the right hand.  With 
respect to the issue of causation Dr. Caton opined there is “equal probability of infection 
do [sic] to home or work activity.” However, Dr. Caton also wrote that work-related 
causality “is more probable however I cannot determine if the patient is being fully 
honest with her report.” 

Dr. Caton examined the claimant on January 7, 2011.  The claimant admitted 
that she had swelling a few days prior to the report of injury but did not think it was 
significant.  Dr. Caton drained an abscess and directed the claimant to complete her 
course of Levaquin and continue the restriction of no use of the right hand.  Dr. Caton 
also completed a Physician’s Report of Worker’s Compensation Injury (Form WC 164) 
in which she indicated that her objective findings were “consistent with history and/or 
work related mechanism of injury/illness.” 

On February 14, 2011 the claimant underwent a three phase bone scan.  The 
impression was possible septic arthritis of the DIP joint of the right fourth finger.  An 
orthopedic consultation was recommended.  



On February 15, 2011 Dr. Caton referred the claimant to Dr. Jeffrey Chapman, 
M.D., for a surgical “septic arthritis wash out” and to Dr. John Breen M.D., an infectious 
disease specialist.  Dr. Caton restricted the claimant to no use of the right hand and 
indicated she should be off work. 

Dr. Breen saw the claimant on February 15, 2011.  He diagnosed probable 
tenosynovitis with septic arthritis.  He recommended surgical drainage and long-term 
intravenous antibiotics. 

On February 15, 2011 the claimant underwent surgery at the hands of Dr. 
Chapman.  Dr. Chapman performed an irrigation and debridement of the flexor tendon 
sheath of the right ring finger, an irrigation and debridement of the DIP joint of the right 
ring finger and metacarpal block with Marcaine and epinephrine. 

On March 3, 2011 Dr. Caton noted a PICC line had been installed for infusion of 
IV antibiotics and the claimant had been in a no work status since February 16, 2011 
due to the risk of infection.  The claimant was restricted to no use of the right hand.  The 
claimant was referred for “hand therapy” three times per week for three weeks. 

On or about March 7, 2010 the PICC line was removed. 

On March 10, 2011 PA-C Patrick Freeman of Workwell examined the claimant.  
PA-C Freeman wrote that as of March 14, 2011 the claimant would be released to 
restricted duty.  Specifically the claimant was restricted to no forced gripping, pushing 
and pulling, and was limited no lifting greater than 5 pounds with the right hand.  The 
overall lifting restriction was 15 pounds.  On March 24, 2011 Dr. Caton continued these 
restrictions. 

The claimant credibly testified that on March 14, 2011 she returned to work under 
the restrictions imposed by Dr. Caton and PA-C Freeman.  The claimant did not return 
to her regular duties operating the saw to cut ribs.  Instead she was assigned to use her 
left hand to remove fat and bone from meat. 

On April 13, 2011 Dr. Caton drafted a document titled “Telephone Record.”  Dr. 
Caton wrote that she discussed the case with the employer’s safety representative, 
Nichole Esquibel.  Dr. Caton wrote that the claimant worked in the Fabrication 
department and there had been “some concern for reported infections” in that 
department.  Dr. Caton further stated that the employer had “recently invested in a full 
scale investigation of any possible infectious agents to be located on the Fabrication 
floor.”  Dr. Caton stated that according to “Nicole’s report” all cultures were “negative for 
any possible gram positive or gram negative infectious bacteria.”  Also, Dr. Caton 
reported that the Fabrication department “is a clean environment and no sourse [sic] of 
work realted [sic] infection has been found.” Dr. Caton remarked that she had not “seen 
the actual reports” because of corporate confidentiality, but stated that she now 
considered it greater than 50% probable that the claimant’s infection was not causally-
related to her employment. 

The claimant credibly testified as follows.  On April 20, 2011 she was at work and 
requested to see the nurse about her finger.  However, she was told by Nichole 
Esquibel that her injury was not related to her employment and she would now have to 
see her own doctor.  The claimant was also given to understand that there was no more 



light duty work available for her.  Consequently the claimant stopped working on April 
20, 2011 and did not return to work until September 9, 2011. 

On April 22, 2011 the claimant sought treatment from her personal physician, Dr. 
Jacques LeBlanc, M.D.  The claimant reported continuing pain in her right hand that 
was worse with use.  Dr. LeBlanc noted that therapy had been suspended even though 
she was not fully recovered.  The claimant reported that she had worked in a restricted 
capacity but was no longer working and in danger of losing her job.  Dr. LeBlanc noted 
the right hand and the right third and fourth digits were swollen, strength was diminished 
and the right hand was warmer than the left.  Dr. LeBlanc assessed cellulitis of the hand 
and cellulitis and abscess of finger unspecified.  Dr. LeBlanc recommended a “quick fu 
with specialist as problems don’t appear resolved.”  He remarked the claimant could not 
do the duties of her “current job” but released her to “modified duty.”  Dr. LeBlanc 
completed a disability form and wrote the claimant was not currently able to grasp or 
hold anything with her right hand. 

The claimant returned to Dr. Breen on April 28, 2011.  Dr. Breen noted the 
claimant had “great difficulty in moving her right 4th finger.”  He referred the claimant to 
Dr. Randy Bussey, M.D., for further evaluation. 

Dr. Bussey examined the claimant on May 4, 2011.  Dr. Bussey noted a “painful 
right finger” and recommended laboratory studies to rule out infection.  He noted that 
radiographic studies were negative for a bone infection.  He also prescribed further 
physical therapy and directed her to return in four weeks. 

Dr. Bussey saw the claimant again on June 3, 2011.  At this time he noted 
“significant recovery” from septic tenosynovitis with improving function in therapy 
including doubling of grip strength and normal range of motion. Dr. Bussey reported that 
laboratory screens for arthritis and persistent infection were negative.  However, Dr. 
Bussey reported that the claimant was having increasing symptoms of right-sided carpal 
tunnel syndrome (CTS). Dr. Bussey referred the claimant to Dr. Raymond P. van den 
Hoven, M.D., for EMG studies.  

On June 17, 2011 Dr. van den Hoven examined the claimant and performed 
EMG studies of the upper extremities.  The claimant reported numbness in the right 
index, middle and ring fingers since January 2011.  Dr. van den Hoven assessed 
moderate right CTS and mild “minimally symptomatic” left CTS. 

On June 28, 2011 the claimant underwent a right CTS release.  On July 8, 2011 
Dr. Bussey stated that on July 18, 2011 the claimant could begin wrist flexion with the 
splint off, but the claimant was not permitted to lift, push or pull until July 28, 2011. 

On September 7, 2011 Dr. Bussey noted the claimant desired to return to 
“repetitive work.”  Dr. Bussey recorded the claimant’s grip strength was 20 pounds on 
the right and 30 pounds on the left.  He released the claimant to return to work. 

The claimant testified that she returned to work on September 9, 2011.  

On July 25, 2011 Dr. Breen authored a report in which he stated that he treated 
the claimant for an infection of the right hand in his role as an infectious disease 
physician.  The treatment included a referral to Dr. Chapman for surgery and 
intravenous antibiotics.  When the claimant did not respond he referred the claimant to 



Dr. Bussey. Dr. Breen noted that when he originally saw the claimant it was his 
“impression that she had initially developed symptoms while working, developing a 
burning sensation in her right hand.”  Dr. Breen stated that he “felt at the time I saw her 
that her injury was indeed work-related.” 

On February 2, 2012 Dr. Caton authored a letter to the respondents’ attorney.  
Dr. Caton wrote that she had reviewed the claimant’s record, the telephone note of April 
13, 2011, and “extensive documentation” concerning an investigation conducted by IEH 
Laboratory and Consulting Group.  Dr. Caton stated that the claimant presented with 
“acutely advanced objective findings,” but all cultures “in clinic and intra-operative were 
negative for causal organism.”  Dr. Caton also noted that the bone scan indicated a 
possible septic joint but no sepsis or concerning findings were seen on direct 
observation during surgery.  Dr. Caton wrote that based on the results of the 
investigation she considered it more medically probable than not that the infection was 
related “to the home environment and personal hygiene rather than from an 
occupational exposure.”  Dr. Caton concluded by stating that because of the “complexity 
and confidentiality” of the investigative report “any further concern for probability of 
infectious agents from the Fabrication floor should be directed to an infectious Disease 
physician who is well versed in occupational exposures and probability.” 

*K testified as follows.  He is the insurance adjuster on the claim.  At first the 
insurer accepted the claim as compensable based on the initial reports of Dr. Caton.  By 
February 16, 2011 *K was aware the claimant required surgery on her finger, and by 
February 17, 2011 he was aware the claimant would be off work for at least three days.  
On February 24, 2011 *K attempted to electronically file with the Division of Workers’ 
Compensation (DOWC) a first report of injury.  He also mailed a General Admission of 
Liability (GAL) to the DOWC and to the claimant.  However, the February 24 first report 
of injury was “rejected” by the DOWC on February 28, 2011.  The GAL was not 
accepted by the DOWC because there was no corresponding first report of injury and 
no WC claim number had been assigned by the DOWC.  On March 7, 2011 *K again 
attempted an electronic filing of the first report of injury.  However, on March 9, 2011 the 
first report was again rejected by the DOWC.  The ALJ finds that this testimony is 
credible. 

On April 14, 2011 *L, Document Entry Supervisor for the DOWC, wrote a letter to 
Mr. *K stating the DOWC had received a GAL concerning the claimant but the Division 
could not “establish a claim” and process the GAL because no first report had been filed 
as required by WCRP 5-2 (E).  The letter requested Mr. *K to submit a first report of 
injury electronically pursuant to WCRP 5-1 (C) within 10 days or all documents held by 
the DOWC would be destroyed. 

Mr. *K testified that on April 26, 2011 he contacted the DOWC and to find out 
why the first reports of injury he had sent were not being accepted.  He again submitted 
the first report on April 28, 2011 and it was again rejected. *K recalled the first report of 
injury was finally accepted by the DOWC system on May 5, 2011.  

The DOWC chronological history reflects that a first report of injury was 
“received” by the DOWC on May 3, 2011 and was accepted so as to establish a 
Division record and claim number for the alleged injury. 



The evidence does not establish a persuasive and credible explanation for the 
DOWC’s failure or refusal to accept the first of reports of injury that Mr. *K attempted to 
file electronically prior to May 3, 2011.  

The GAL that Mr. *K mailed to the DOWC and the claimant on February 24, 2011 
admitted for temporary total disability (TTD) benefits commencing February 15, 2011. 

Mr. *K testified that by March 10, 2011 he was aware, based on the medical 
reports from Dr. Caton and Workwell that the claimant was restricted and was to 
undergo therapy for her hand.  

On June 1, 2011 Mr. *K filed another GAL.  This GAL admitted for TTD benefits 
for the period February 15, 2011 through March 13, 2011.  Attached to the GAL was a 
Supplemental Report of Return to Work form signed by Nichole Esquibel, employer 
representative.  The form states that the claimant last worked on February 11, 2011 and 
returned to work at full wages on March 14, 2011. 

Mr. *K testified as follows concerning the filing of the June 1 GAL.  On March 14, 
2011 he was advised by Nichole Esquibel that the claimant had returned to work “full 
duty, back to full time, full wages.”  In March 2011 he knew the claimant was under 
restrictions from Dr. Caton not to use her right hand and that she couldn’t perform full 
duty.  *K stated he did not learn the clamant might have stopped working for the 
employer until early June 1, 2011 when he received an email from claimant’s counsel.  
This email stated that the claimant alleged she had not been working for the employer 
since April 20, 2011.  *K did not have any record of receiving a May 19, 2011 fax from 
claimant’s counsel or an entry of appearance from claimant’s counsel.  On June 29, 
2011 *K filed another GAL in response to the DOWC’s opinion that the average weekly 
wage and TTD rates were incorrectly calculated.  *K filed additional GAL’s on August 
19, 2011 and August 25, 2011 in order to correct calculation errors.  However, he did 
not admit for additional TTD benefits.  By the time of these admissions *K knew the 
claimant was not working for the employer. 

A preponderance of the evidence establishes that the employer complied with 
the requirements of § 8-43-101(1)(a).  Mr. *K credibly testified that on February 24, 
2011 he electronically filed a first report of injury with the DOWC.  There is no credible 
and persuasive evidence that he did not do so.  Although the DOWC “rejected” the first 
report on February 28, there is no credible and persuasive evidence establishing that 
the filing was “rejected” because the first report was incomplete or otherwise failed to 
comply with applicable rules or statutes.  In any event the statutory test is whether the 
first report was timely “filed,” not whether the DOWC “accepted” or “rejected” the filing.  
Here, the credible and persuasive evidence establishes that *K filed the first report with 
the DOWC within 10 days of learning on February 17, 2011 that the claimant would 
miss more than three days and shifts of work because of her surgery and treatment.  
The persuasive evidence establishes there was no violation of § 8-43-101(1)(a). 

Even if there was a technical violation § 8-43-101(1)(a) because the DOWC 
“rejected” the first report filed on February 24, 2011, a preponderance of the evidence 
establishes that the employer and Mr. *K acted in an objectively reasonable in 
attempting to comply with the statute.  The evidence establishes that a first report was 
electronically sent to the DOWC in a timely fashion on February 24.  After the DOWC 



“rejected” this filing Mr. *K again attempted to file a first report on March 7, 2011.  After 
the March 7 report was rejected *K contacted the DOWC by telephone in April and 
attempted to clarify the reason(s) why the first reports were being rejected.  Finally on 
May 3, 2011 the DOWC, for reasons not persuasively explained by the record, 
“accepted” the first report and considered it filed.  In these circumstances the ALJ finds 
that the employer and Mr. *K acted as a reasonable employer and insurer in attempting 
to file the first report in a timely fashion, but were defeated for reasons that were beyond 
their control and are not persuasively explained by the evidence in the record. 

The claimant is not entitled to penalties for failure timely to admit or deny liability 
under § 8-43-203(1)(a) and (2)(a), C.R.S.  Mr. *K credibly testified that he mailed a GAL 
to the claimant on February 24, 2011.  This GAL admitted that the injury was 
compensable and that the respondents were liable for TTD benefits commencing 
February 15, 2011 and continuing.  The claimant does not deny receipt of this 
admission and there is no credible or persuasive evidence that she did not.  Thus, the 
claimant received timely information concerning the respondents’ admission of 
compensability of the claim and the benefits to be paid.  Further, Mr. *K’s testimony and 
the letter of Jacquie *L sent to Mr. *K on April 14, 2011 lead the ALJ to infer that the 
DOWC received the February 24 GAL but refused to “process” it because the division 
had rejected *K’s attempts to electronically file the first report.  Nevertheless, the insurer 
filed the GAL with the DOWC and provided it with all information necessary to carry out 
its guardianship and record keeping duties.  In these circumstances the ALJ concludes 
the insurer fully complied with the statutory requirement that it admit or deny liability 
within twenty days of the date the first report was due. 

Even if the insurer did not fully comply with § 8-43-203(1)(a) and (2)(a), the 
claimant is not entitled to penalties because the insurer substantially complied with the 
requirements of the statute.  The claimant was provided with all necessary information 
regarding liability and benefits by the GAL.  The Division was provided with the 
information necessary to determine the respondents’ position concerning liability and 
benefits, to exercise guardianship over the claim, and to extract statistical data.  The 
fact that the DOWC chose not to accept the February 24, 2011 GAL in the absence of 
an “accepted” first report of injury does not change the fact that the insurer provided the 
information to the DOWC as required by statute.  This is particularly true because the 
reasons for the DOWC’s refusal or failure to “accept” the February 24, 2011 first report 
of injury are not persuasively established by the evidence. 

The claimant is not entitled to assessment of a penalty because the respondents 
filed an admission for a “closed period” TTD benefits.  The ALJ finds that the 
respondents properly terminated the claimant’s TTD benefits effective March 14, 2011 
because the claimant returned to modified duty at full wages.  Having terminated the 
claimant’s benefits in accordance with the law and rules of procedure, the respondents 
did not violate any statute or rule by declining to reinstate TTD benefits when the 
claimant again claimed to be entitled to them commencing in April 2011.  

The claimant is not entitled to the assessment of penalties based on the 
respondents’ failure to file a final admission of liability (FAL).  Rather, the ALJ finds that 
Dr. Caton’s April 13, 2011 telephone record merely expressed an opinion concerning 
whether or not the claimant sustained a compensable injury in the first instance.  That 



opinion did not trigger any grounds for the filing of an FAL or request for a Division-
sponsored independent medical examination (DIME).  Therefore, the respondents did 
not violate any rule or statute by failing to file the FAL or request a DIME. 

The claimant proved she is entitled to temporary total disability benefits 
commencing April 20, 2011.  On April 20, 2011 the claimant was working under injury-
related restrictions imposed by Dr. Caton and Workwell.  These restrictions, including 
restrictions against grasping and lifting in excess of 15 pounds precluded the claimant 
from performing her pre-injury job as a short rib saw operator.  Instead the claimant was 
assigned to a job removing fat and bone from meat with her left hand.  On April 20 the 
employer led the claimant to believe there was no more light duty work for her and the 
claimant stopped working.  

The respondents failed to prove it is more probably true than not that the 
claimant’s development of CTS served to terminate her entitlement to TTD benefits 
commencing June 3, 2011.  Although Dr. Bussey’s June 3, 2011 note indicates the 
claimant’s injury-related septic tenosynovitis had improved and that she had 
experienced significant functional improvement including increased grip strength and 
range of motion, he did not remove the restrictions previously imposed at Workwell.  
Neither did he state the claimant had reached MMI or opine the claimant’s limitations 
were solely caused by the CTS.  Indeed none of Dr. Bussey’s reports indicates the 
claimant was ever placed at MMI for the injury or that she was ever released to return to 
work until September 7, 2011.  In these circumstances the ALJ infers that to some 
degree the claimant’s disability from June 3, 2011 to September 9, 2011 was related to 
the industrial injury.  Further the respondents failed to prove the CTS was the sole 
cause of the claimant’s wage loss after June 3, 2011. 

The respondents failed to prove it is more probably true than not that the 
claimant’s finger infection was not caused by the employment.  The claimant credibly 
testified that her duties as a short rib saw operator caused her to come into contact with 
animal blood and tissue through holes in the gloves that she wore.  In his report of July 
2011 Dr. Breen, an infectious disease doctor, credibly opined the claimant’s infection 
was causally-related to her employment. 

Insofar as Dr. Caton opined on April 13, 2011 and February 2, 2012 that the 
infection was probably not related to the employment, the ALJ finds these opinions are 
not persuasive.  Initially, Dr. Caton opined that the infection probably was related to the 
employment based on her knowledge of the claimant’s condition and working 
conditions.  Dr. Caton only changed her opinion after speaking to Ms. Esquibel, an 
employer representative, concerning the results of a job site study that purportedly 
determined there were no infectious agents present where the claimant worked.  
However, at that time Dr. Caton admitted that she had not personally seen the data 
from this study because of “corporate confidentiality.”  In February 2012 Dr. Caton had 
apparently reviewed the study, but stated that any further questions concerning 
causation should be submitted to an infectious disease doctor who is well versed in 
occupational exposures and probability because of the “complexity and confidentiality” 
of the employer’s study.  The ALJ finds that Dr. Caton’s various opinions are not 
credible because they are internally inconsistent and contain qualifications that render 
them unpersuasive. 



 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  Except as specifically noted below, the claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of respondents. Section 8-43-201(1).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 

LEGAL PRINCIPLES GOVERNING IMPOSITION OF PENALTIES UNDER 
SECTION 8-43-304(1) 

Whether statutory penalties may be imposed under § 8-43-304(1), C.R.S. 
involves a two-step analysis.  The statute provides for the imposition of penalties of up 
to $1000 per day where the insurer “violates any provision of article 40 to 47 of [title 8], 
or does any act prohibited thereby, or fails or refuses to perform any duty lawfully 
enjoined within the time prescribed by the director or the panel, for which no penalty has 
been specifically provided, or fails, neglects or refuses to obey any lawful order made by 
the director or panel…”  Thus, the ALJ must first determine whether the insurer’s 
conduct constitutes a violation of the Act, a rule, or an order.  Second, the ALJ must 
determine whether any action or inaction constituting the violation was objectively 
unreasonable. The reasonableness of the insurer’s action depends on whether it was 
based on a rational argument based in law or fact.  Jiminez v. Industrial Claim Appeals 
Office, 107 P.3d 965 (Colo. App. 2003); Gustafson v. Ampex Corp.,W.C. No. 4-187-261 
(I.C.A.O. August 2, 2006), but see, Pioneers Hospital v. Industrial Claim Appeals Office, 
114 P.3d 97 (Colo. App. 2005) (standard is less rigorous standard of 
“unreasonableness”).  However, there is no requirement that the insurer know that its 
actions were unreasonable.  Pueblo School District No. 70 v. Toth, 924 P.2d 1094 
(Colo. App. 1996). 



 

PENALTY FOR FAILURE TIMELY TO FILE FIRST REPORT OF INJURY 

Relying on § 8-43-304(1), the claimant seeks a penalty of up to $1000 per day 
because of the employer’s alleged failure timely to file a first report of injury as required 
by § 8-43-101(1)(a), C.R.S., and WCRP 5-2(A).  The claimant contends the evidence 
establishes that the employer was obligated to file a first report on or before February 
27, 2011, ten days after February 17, 2011 when the employer and adjuster knew the 
claimant’s surgery would cause her to miss three or more days or three shifts from 
work.  The claimant contends the penalty should run until May 3, 2011 when the first 
report was accepted by the Division. 

The respondents take the position that no penalty may be imposed because the 
employer complied with or at least substantially complied with the requirements of § 8-
43-101(1)(a) when Mr. *K electronically submitted the February 24, 2011 first report of 
injury to the DOWC.  The respondents further contend that the employer acted 
reasonably in submitting the first report on February 24 and that any possible violation 
was cured.  Finally, the respondents argue that no penalty may be imposed because 
the first report was rejected for “technical errors” within the meaning of § 8-43-104(1), 
C.R.S. 

Section 8-43-101(1)(a) provides in pertinent part that within “ten days after notice 
or knowledge that an employee has contracted an occupational disease or the 
occurrence of a permanently physically impairing injury, or lost-time injury” the employer 
shall “on forms prescribed by the division for that purpose report” the disease or injury to 
the DOWC.  A lost-time injury is one that results in “lost time from work for the injured 
employee in excess of three shifts or calendar days.”  Although the claimant’s position 
statement refers to WCRP 5-2(A), the ALJ infers that the claimant intended to refer to 
WCRP 5-2(B)(2), which mirrors the requirements of the statute.  The purpose of the 
statute and rule is to aid the DOWC in administering and enforcing workplace health 
and safety laws while enabling the state to assume some guardianship over the injured 
employee’s claim.”  City of Englewood v. Industrial Claim Appeals Office, 954 P.2d 640 
(Colo. App. 1998). 

As determined in Finding of Fact 34, the evidence establishes that there was no 
violation of § 8-43-101(1)(a) or the corresponding rule of procedure.  As found, the 
persuasive evidence establishes that Mr. *K electronically filed with the DOWC a first 
report of injury within 10 days of learning the claimant would miss three or more days of 
work.  Although the DOWC “rejected” the filing, there is no credible and persuasive 
evidence that the rejection is in anyway attributable to the employer, Mr. *K, or the 
content of the report.  The evidence is insufficient to support the conclusion that there 
was a violation of a statute or rule. 

Even if the DOWC’s “rejection” of the February 24, 2011 could be construed as 
amounting to a “violation” of § 8-43-101(1)(a), a preponderance of the evidence 
establishes that the employer and Mr. *K conducted themselves as an objectively 
reasonable employer and insurer under the circumstances.  As determined in Finding of 
Fact 35 Mr. *K attempted to file a timely first report on February 24, 2011 by 
electronically transmitting the first report to the DOWC.  There is no persuasive 



evidence that the filing was substantively or technically defective, but the DOWC 
rejected it anyway.  Thereafter *K attempted to file the first report on several occasions 
and spoke to the DOWC in an effort to determine why the filings were being rejected.  
The ALJ concludes that the employer and Mr. *K acted as a reasonable employer and 
insurer would act in an attempt to comply with the statutory requirements governing the 
filing of first reports of injury.  The evidence establishes that even if there was a 
technical violation of a statute or rule because the DOWC “rejected” the February 24 
first report, the employer and Mr. *K acted in an objectively reasonable manner in 
attempting to file a timely first report of injury. 

In light of these determinations the ALJ need not consider the respondents’ other 
arguments against imposing a penalty based on the alleged failure timely to file a first 
report. 

  

PENALTY FOR FAILURE TIMELY TO ADMIT OR DENY LIABILITY 

Citing § 8-43-203(1)(a) and (2)(a), C.R.S., the claimant contends the insurer 
should be penalized for failure timely to file an admission or denial of liability.  The 
claimant argues the penalty should be 1 day’s compensation commencing March 7, 
2011 (twenty days after the claimant alleges a first report should have been filed) until 
June 1, 2011 when the DOWC finally accepted a GAL for filing. 

The respondents contend that no penalty should be imposed.  They reason that 
the insurer timely filed a GAL on February 24, 2011, well within the statutory time limit, 
but the filing was rejected by the DOWC.  The respondents contend that the filing of this 
GAL constituted either actual or substantial compliance with § 8-43-203(1)(a).  The 
respondents also argue that no penalty may be imposed because the February GAL 
was rejected for “technical errors” within the meaning of § 8-43-104(1).  Therefore they 
contend the GAL must be treated as valid. 

Section 8-43-203(1) provides that the “insurance carrier shall notify in writing the 
division and the injured employee . . . within twenty days after a report is, or should 
have been, filed with the division pursuant to section 8-43-101, whether liability is 
admitted or contested.”  The filing of an admission of liability or notice of contest serves 
to notify the claimant that he or she is “involved in a situation with legal ramifications” 
and that further legal action may be necessary if the claimant seeks additional 
compensation.  Smith v. Myron Stratton Home, 676 P.2d 1196 (Colo. 1984).  The filing 
of an admission or notice of contest with the DOWC serves the function of allowing it to 
maintain some level of guardianship over claims and to collect necessary statistical 
information.  Smith v. Myron Stratton Home, supra.  Colorado courts have declined to 
apply the penalty where there has been substantial compliance with the statute 
consisting of constructive notice to the claimant of the respondents’ position on liability 
and notice to the DOWC of the employer’s position.  Dorris v. Gardner Zemke Co., 765 
P.2d 602 (Colo. App. 1988) (where claimant did not receive admission of liability but 
was paid TTD benefits clearly identified as such, and the admission was filed with the 
division, the claimant suffered no prejudice and penalty was not appropriate); Hanson v. 
Industrial Commission, 716 P.2d 477 (Colo. App. 1986) (where insurer failed to file 
written admission or denial of liability penalty period ended when respondents appeared 



at a hearing and took the position that the claim should be denied); see also Public 
Service Co. v. Boatwright, 749 P.2d 456 (Colo. App. 1987). 

As determined in Finding of Fact 39, the ALJ concludes the claimant is not 
entitled to a penalty under § 8-43-203(1)(a) and (2)(a).  Mr. *K credibly testified that he 
mailed a GAL to the claimant on February 24, 2011, and the respondents timely filed 
the February 24 GAL with the DOWC.  Thus, the claimant received timely information 
concerning the respondents’ admission for compensability of the claim and the benefits 
to be paid.  Further, the evidence establishes the DOWC received the February 24 GAL 
but refused to “process” it because the division had rejected  Mr. *K’s attempts to 
electronically file the first report.  Regardless of the DOWC’s refusal to process the 
GAL, the insurer timely filed it and provided the DOWC with all information necessary to 
carry out its guardianship and record keeping duties.  In these circumstances the ALJ 
concludes the insurer fully complied with the statutory requirement that it admit or deny 
liability within twenty days of the date the first report was due. 

The claimant’s argument that the respondents did not comply with § 8-43-
203(1)(a) rests on the contention that the February 24 GAL did not “notify” the DOWC of 
the respondents’ position concerning liability because the DOWC declined to “process” 
it.  As revealed by Ms. *L’s April 14 letter the DOWC’s refusal to process the GAL was 
in turn based on the DOWC’s position that under WCRP 5-2 (E) no first report of injury 
had been filed and the GAL could not be processed.  Therefore the claimant reasons 
that under the statute the DOWC was not notified of the respondents’ position 
concerning liability until they filed the June 1, 2011 GAL.  

However, § 8-43-203(1)(a) itself provides that an admission or denial is due 
within twenty days of the date a report “is, or should have been, filed with the division 
pursuant to section 8-43-101.”  (Emphasis added.)  The plain meaning of this provision 
is that the insurer has a duty to notify the DOWC and the claimant in writing of whether 
liability is admitted regardless of whether a first report of was filed with the DOWC.  It 
follows that the imposition of penalties for failure timely to admit or deny liability is not 
dependent on whether a first report was actually “accepted” by the DOWC.  Indeed, 
WCRP 5-2 (E) itself states that “no statement concerning liability is requiredunless a 
Workers’ Compensation claimant number is assigned or a First Report of Injury should 
have been filedpursuant to paragraph (B) of this rule.” (Emphasis added.)  While WCRP 
5-2(E) goes on to provide the DOWC “cannot accept a statement regarding liability 
without a First Report of Injury . . . having been successfully filed and assigned a claim 
number,” the rule clearly contemplates that, when required, an admission or denial of 
liability must be filed without regard to whether a first report was filed.   

Even if the DOWC’s refusal to process the February 24 GAL negated full 
statutory compliance, the ALJ concludes no penalties may be imposed because the 
insurer substantially complied with § 8-43-203(1)(a) by mailing the February 24 GAL to 
the claimant and filing it with the DOWC.  As determined in Finding of Fact 40, the 
claimant was provided with all necessary information regarding liability and benefits by 
the mailing of the February 24 GAL. The Division was provided with the information 
necessary to determine the respondents’ position concerning liability and benefits, to 
exercise guardianship over the claim, and to extract statistical data.  The fact that the 
DOWC has chosen by rule not to “process” admissions of liability in the absence of an 



“accepted” first report of injury does not change the fact that the insurer provided the 
information as required by the statute.  This is particularly true where, as here, the 
reasons why the DOWC refused to “accept” the February 24, 2011 first report of injury 
are not revealed by the evidence.  Dorris v. Gardner Zemke Co., supra; Hanson v. 
Industrial Commission, supra. 

In light of this determination the ALJ need not consider the respondents’ other 
arguments concerning this issue. 

  

PENALTY FOR TERMINATION OF TTD BENEFITS 

The claimant contends that June 1, 2011 GAL improperly admits for a “closed 
period” of TTD benefits, and that GAL is “misleading” because it fails to reinstate the 
claimant’s TTD benefits on April 20, 2011 when she was again off of work.  The 
claimant argues that when the respondents filed the June 1 GAL, which terminated the 
claimant’s TTD benefits on March 13, 2011, they knew she was no longer working and 
was under restrictions from Dr. Caton.  The claimant further argues that at the time the 
June 1 GAL was filed none of the statutory circumstances justifying termination of TTD 
benefits had occurred.  The claimant seeks the imposition of penalties under § 8-43-
304(1).  The ALJ disagrees. 

As determined in Finding of Fact 41, the ALJ concludes that there has been no 
violation of a rule or statute that would justify the imposition of penalties for improper 
termination of TTD benefits.  It is true that once liability for TTD benefits is admitted 
payment must continue according to admitted liability.  Section 8-43-203(2)(d), C.R.S. 
However, the insurer may file an admission for a “closed period” of TTD benefits 
provided that the reason for the termination of TTD conforms to one or more of the 
statutory grounds contained in § 8-42-105(3)(a) through (d), C.R.S., and the basis for 
the termination is documented as required by WCRP 6.  State Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 18 P.3d 790 (Colo. App. 2000).  
Conversely, there is no general statutory requirement that respondents admit for TTD 
benefits in the first instance, and there is no implied statutory duty to act in “good faith” 
when determining whether to admit for benefits.  Allison v. Industrial Claim Appeals 
Office, 916 P.2d 623 (Colo. App. 1995); Pero v. PNCI Construction, Inc., WC 4-757-058 
(ICAO October 15, 2008);Moseley v. U.S. Express Inc., WC 4-530-546 (ICAO 
December 13, 2002). 

The ALJ concludes the insurer may not be penalized for filing the June 1, 2011 
admission insofar as it admits for a “closed period” of TTD from February 15, 2011 
through March 13, 2011.  Section 8-42-105(3)(b), C.R.S., provides for the termination of 
TTD benefits when the “employee returns to regular or modified employment.”  WCRP 
6-1(A)(3) provides that TTD benefits may be terminated without a hearing by the filing of 
an admission of liability together with a written employer report “stating the claimant has 
returned to work and setting forth the wage paid for the work to which the claimant has 
returned.” 

Here, § 8-42-105(3)(b) created a statutory basis for terminating the TTD benefits 
(return to work), and the termination was documented by the Supplemental Report of 



Return to Work form as required by WCRP 6-1(A)(3). (See Finding of Fact 22).  Under 
these circumstances the insurer did not violate any statute or rule of procedure in 
terminating TTD benefits on March 13, 2011, and no penalty may be imposed under § 
8-43-304(1).  State Compensation Insurance Authority v. Industrial Claim Appeals 
Office, supra.  

Rocky Mountain Cardiology v. Industrial Claim Appeals Office, 94 P.3d 1182 
(Colo. App. 2004), cited by the claimant, is not authority to the contrary.  That case 
interprets § 8-42-105(2)(c), C.R.S., as requiring the automatic reinstatement of TTD 
benefits once a claimant attends a rescheduled appointment with the attending 
physician.  Hence, the respondents in Rocky Mountain Cardiology were subject to a 
penalty because they failed to reinstate the claimant’s suspended TTD benefits once 
she attended a rescheduled appointment.  Section 8-42-105(3)(b) does not contain an 
equivalent statutory mandate requiring the automatic reinstatement of TTD benefits 
when an employee whose benefits have been terminated subsequently becomes 
unemployed.  Neither does the claimant point to another provision that would require 
reinstatement based on the claimant’s subsequent unemployment. 

The fact that the insurer may have been aware of facts that would favor an 
admission reinstating the TTD benefits on April 20, 2011 does not lead to the conclusion 
that it may be penalized for failing to do so.  Again, there is no statutory duty to admit for 
TTD benefits, and the failure to do so does not rise to the level of a violation of the Act. 
Allison v. Industrial Claim Appeals Office, supra.  The issue of whether the respondents’ 
action or inaction amounts to a breach of their duty to act in good faith when adjusting 
the claim is a matter beyond the jurisdiction of this tribunal.  See Vaughn v. McMinn, 
945 P.2d 404 (Colo. 1997). 

PENALTY FOR FAILURE TO FILE FINAL ADMISSION OF LIABILITY 

The claimant contends the employer should be penalized pursuant to § 8-43-
304(1) because it failed to file a final admission of liability (FAL).  The claimant argues 
that under § 8-42-107.2.(2)(b), C.R.S., and WCRP 5-5(E) the respondents were 
required to either file an FAL within 30 days after Dr. Caton’s April 13, 2011 “Telephone 
Record,” or request a DIME to contest her opinion.  The ALJ disagrees with this 
contention. 

As determined in Finding of Fact 42, the ALJ concludes no penalty may be 
imposed because the respondents did not violate any statute or rule by failing to file an 
FAL under the circumstances of this case.  Not every finding or opinion issued by an 
authorized treating physician (ATP) triggers the insurer’s obligation to file an FAL 
consistent with the opinion or request a DIME to challenge the opinion.  Rather, it is the 
ATP’s findings concerning maximum medial improvement (MMI) and the degree of 
medical impairment that become binding if not timely challenged in accordance with the 
DIME process.  Section 8-42-107(8)(b)(I) through (III), C.R.S.; 8-42-107(8)(c), C.R.S.  
As stated by WCRP 5-5(E) itself, the insurer’s duty to admit liability or request a DIME 
arises upon the delivery of a determination of medical impairment by an authorized 
Level II accredited physician or determination that there is no impairment. 

In contrast, the question of whether the claimant sustained an injury proximately 
caused by the performance of service arising out of and in the course of the 



employment ordinarily presents a question of fact for determination for the ALJ.  The 
ATP’s opinion concerning whether or not the employment caused an injury in the first 
instance is not entitled to any special weight, and the ATP’s expression of an opinion on 
this subject does not trigger the respondents’ duty to admit liability or seek a DIME to 
dispute the ATP’s opinion on causation.  As stated in Eller v. Industrial Claim Appeals 
Office, 224 P.3d 397 (Colo. App. 2009), reading “section 8-42-107.2.(2)(b) in 
conjunction with section 8-42-107(8), as we must, it is clear that the statutes 
contemplate a challenge through the DIME process only to determinations made by the 
ATP concerning MMI and impairment.” 

As found, Dr. Caton’s April 13, 2011 Telephone Record did not express an 
opinion concerning MMI, nor did it assign an impairment rating or determine the 
claimant had no impairment.  Rather, the April 13 record merely documents that Dr. 
Caton changed her opinion on the question of whether the conditions of the claimant’s 
employment were the cause of her infection.  As set forth in Eller v. Industrial Claim 
Appeals Office, supra, Dr. Caton’s opinion on the subject of whether the claimant 
sustained a compensable injury is not entitled to any special weight, is not subject to the 
DIME process, and did not trigger the respondents’ duty to admit liability consistent with 
the opinion or seek a DIME to challenge it.  Consequently, the respondents did not 
violate any provision of the Act or rules of procedure by failing to request a DIME or 
failing to file an FAL.  

 

TEMPORARY TOTAL DISABILITY BENEFITS 

The claimant contends the evidence establishes she is entitled to TTD benefits 
commencing April 20, 2011 and continuing until she returned to work on September 9, 
2011.  The ALJ agrees. 

To prove entitlement to TTD benefits, claimant must prove that the industrial 
injury caused a disability lasting more than three work shifts, that he left work as a result 
of the disability, and that the disability resulted in an actual wage loss.  Anderson v. 
Longmont Toyota, 102 P.3d 323 (Colo. 2004); PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995); City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 
637 (Colo. App. 1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to 
establish a causal connection between a work-related injury and a subsequent wage 
loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or restriction 
of bodily function; and (2) Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999).  The impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability effectively 
and properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo. App. 1998). TTD benefits ordinarily continue until one of the 
occurrences listed in § 8-42-105(3), C.R.S.; City of Colorado Springs v. Industrial Claim 
Appeals Office, supra. 

The existence of disability presents a question of fact for the ALJ.  There is no 
requirement that the claimant produce evidence of medical restrictions imposed by an 



ATP, or by any other physician.  Rather, lay evidence alone may be sufficient to 
establish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). 

As determined in Finding of Fact 43 the claimant proved she is entitled to an 
award of TTD benefits commencing April 20, 2011.  On that date the effects of the injury 
and resulting restriction precluded the claimant from performing all of the duties of her 
regular employment as a short rib saw operator.  Further, the employer advised the 
claimant that she could no longer continue performing the modified employment that 
she had held since March 14, 2011.  Thus, as of April 20, 2011 the claimant was 
suffering from injury-related disability that prevented her from performing her regular 
duties, and she began sustaining a total wage loss because the employer was unwilling 
to continue providing modified duty. 

The respondents assert that the claimant’s TTD benefits should terminate on 
June 3, 2011 when Dr. Bussey stated the claimant had made significant improvement 
from septic tenosynovitis with improving function in therapy including doubling of grip 
strength and normal range of motion, but was evidencing symptoms of CTS.  Since the 
ALJ has determined the claimant was entitled to TTD benefits commencing April 20, 
2011 and ongoing, the ALJ understands the respondents’ argument to be that the 
development of CTS constituted an intervening cause of the claimant’s wage loss and 
severed the causal relationship between the industrial injury and the claimant’s 
temporary disability. 

In Horton v. Industrial Claim Appeals Office, 942 P.2d 1209 (Colo. App. 1996) the 
court stated that in order to receive TTD benefits the claimant need not prove the 
industrial injury is the sole cause of the wage loss.  Rather, TTD benefits are “precluded 
only when the work-related injury plays no part in the subsequent wage loss.”  Id. at 
1210.  Therefore, “if the injury contributed in part to the wage loss, temporary total 
disability benefits can be denied, suspended, or terminated only if one of the four 
statutory factors in § 8-42-105(3) is satisfied.”  Id. at 1211. In Horton the court upheld an 
order declining to suspend TTD benefits for the period during which a non-industrial 
condition delayed surgery for the industrial injury.  The court stated that since the 
claimant “was already totally disabled by the injury at the time of the alleged ‘intervening 
event,’ the subsequent wage loss was necessarily caused to some degree by the 
injury.” 

Because the ALJ has found the claimant proved entitlement to TTD benefits 
commencing April 20, 2011, the respondents’ assertion that the development of CTS 
constituted an intervening cause of the claimant’s wage loss constitutes an affirmative 
defense for which the respondents bear the burden of proof.  Saenz-Rico v. Yellow 
Transportation Inc., WC 4-547-185 (ICAO December 1, 2003). 

As determined in Finding of Fact 44, the respondents failed to prove that the 
development of CTS served to terminate the claimant’s entitlement to TTD benefits 
effective June 3, 2011.  Although Dr. Bussey indicated the injury-related infection had 
improved and the claimant was achieving functional gains, he did not remove the 
restrictions placed on the claimant, nor did he intimate that she had reached MMI.  In 
fact Dr. Bussey did not release the claimant to return to work until his note of September 
7, 2011.  In these circumstances the evidence establishes that the claimant’s wage loss 



after June 3 was to some extent caused by the industrial injury, and that the 
respondents failed to prove that the CTS was the sole cause of the wage loss.  The 
claimant is entitled to TTD benefits from April 20, 2011 until she returned to work on 
September 9, 2011. 

WITHDRAWAL OF ADMISSION OF LIABILITY 

The respondents seek to withdrawal the admission of liability that was finally 
accepted by the DOWC on June 1, 2011.  The respondents contend that Dr. Caton’s 
April 13, 2011 opinion establishes that the claimant’s infection was probably not 
contracted through the employment. 

            Section 8-43-203(2)(d), C.R.S., provides that: “Hearings may be set to 
determine any matter, but, if any liability is admitted, payments shall continue according 
to admitted liability.”  Colorado appellate courts have held with respect to General 
Admissions of Liability that this provision requires an insurer to pay in accordance with 
an admission until such time as it procures an order from an ALJ permitting it to revoke 
the admission in whole or in part.  Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo. App. 
2001).  Where the respondents seek to withdraw a GAL admitting that the claimant 
sustained an injury proximately caused by the performance of service arising out of and 
in the course of employment they bear the burden of proof to demonstrate that the 
claimant did not sustain such an injury.  Section 8-43-201(1), C.R.S.; Rodriguez v. City 
of Brighton, WC 4-782-516 (ICAO August 23, 2011). 

            As determined in Findings of Fact 45 and 46, the respondents failed to 
prove by a preponderance of the evidence that the claimant’s infection was not 
proximately caused by the employment.  The ALJ credited the claimant’s testimony that 
her duties of employment brought her into contact with animal tissue and blood.  The 
ALJ further credited Dr. Breen’s opinion that these duties were probably the cause of 
the infection.  The ALJ discredited Dr. Caton’s April 13 opinion for the reasons stated in 
46.The respondents’ request to withdraw the admission of liability based on the 
contention that the claimant’s infection was not causally-related to the employment must 
be denied. 

 

ORDER 

            Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order:             

1.            Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

2.         The insurer shall pay temporary total disability benefits for the period of 
April 21, 2011 through September 8, 2011. 

3.         The claimant’s several requests for the imposition of penalties are denied. 

4.         The respondents’ request to withdraw their admissions of liability is 
denied. 

5.         Issues not resolved by this order are reserved for future determination. 



If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: May 3, 2012 
  
David P. Cain 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-817-263-02 

 
ISSUES 

            The sole issue determined herein is claimant’s petition to reopen. 
  

FINDINGS OF FACT 

Claimant was employed as a store clerk for the employer for about five and one-
half years. 

Claimant had a preexisting fibromyalgia, for which he was treated by Dr. Timms 
and by his personal physician, Dr. Sims, with ongoing medications, including neurontin.   

On November 14, 2009, claimant suffered an admitted work injury when he 
slipped and caught a crate of milk that was falling.  Claimant suffered mid-back pain.  

December 22, 2009, x-rays showed only minimal degenerative changes at T10-
11.  Dr. Archuleta diagnosed a mid-back strain and prescribed medications and physical 
therapy.  The therapy resulted in some improvement, but claimant continued to have 
symptoms in his thoracic spine. 

On February 8, 2010, claimant underwent a magnetic resonance image (“MRI”) 
that showed a T7-8 disc bulge without any nerve impingement. 

Claimant ceased work for the employer in February 2010.  He thereafter worked 
part-time for a few months as a process server.  He volunteered for various agencies, 
but did not return to any employment. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�
http://www.colorado.gov/dpa/oac/forms-WC.htm�


On March 10, 2010, Dr. Stanley examined claimant and diagnosed T7-8 disc 
protrusion and thoracic radiculopathy.  Dr. Stanley recommended an epidural steroid 
injection (“ESI”) at T7-8, but no ESI was done at the time. 

On March 11, 2010, Dr. Polanco performed a medical record review for the 
respondents.  Dr. Polanco concluded that the ESI was not reasonably necessary, citing 
the Division of Workers’ Compensation Medical Treatment Guidelines for the Cervical 
Spine.  Those guidelines indicate that the ESI is to allow the patient to undergo active 
therapy.  Dr. Polanco recommended only a gym membership. 

On April 15, 2010, Dr. Stanley reexamined claimant and reviewed the report by 
Dr. Polanco.  Dr. Stanley noted that Dr. Polanco had cited the treatment guidelines for 
the cervical spine, but claimant had a thoracic spine problem.  Dr. Stanley noted that 
claimant had radicular symptoms, which was the reason for the ESI and additional 
physical therapy. 

On May 20, 2010, Dr. Stanley reexamined claimant and again recommended the 
ESI.  

On July 1, 2010, Nurse Practitioner Royal noted that Dr. Stanley’s office was 
going to appeal the respondent’s denial of authorization for the ESI. 

On July 6, 2010, Dr. Archuleta reexamined claimant and noted that claimant was 
scheduled to have injections. He recommended followup in two months. 

On August 10, 2010, Dr. Stanley reexamined claimant and noted that the 
adjuster had approved the ESI.  Dr. Stanley wanted to reexamine claimant after the ESI.  
Dr. Stanley’s note does not indicate that he actually administered an ESI on that date. 

On September 1, 2010, Dr. Polanco performed an independent medical 
examination (“IME”) for respondents. Claimant reported pain from his left thoracic spine 
radiating to his left chest and arm.  Dr. Polanco reported that Dr. Stanley administered 
an ESI on August 10, 2010.  Dr. Polanco found no thoracic muscle spasm on 
examination and claimant had fluid motion of his thoracic spine.  Dr. Polanco diagnosed 
a resolved thoracic strain and recommended no additional treatment. 

On December 2, 2010, Dr. Stanley reexamined claimant and reviewed the IME 
report by Dr. Polanco.  Dr. Stanley reported that he did not know why claimant had 
never received the ESI, but he referred to a September 27, 2010, letter from the 
adjuster denying any further treatment for the work injury.  Dr. Stanley found normal 
muscle tone on physical examination.  Dr. Stanley recommended no additional medical 
treatment, “given he is at maximum medical improvement” (“MMI”). 

On February 23, 2011, Dr. Stanley responded to an inquiry by respondent’s 
attorney and stated that he agreed with Dr. Polanco that claimant was at MMI without 
permanent impairment. 

On March 23, 2011, respondent filed a final admission of liability denying 
additional benefits or medical treatment. Claimant did not object and the claim was 
closed. 

On October 13, 2011, Dr. Rook performed an IME for claimant, who reported that 
he had increased pain.  Dr. Rook noted spasm at T7 on the left side.  He concluded that 



claimant’s condition had worsened.  Dr. Rook recommended facet joint or trigger point 
injections. 

On November 15, 2011, claimant filed a petition to reopen based upon the IME 
by Dr. Rook. 

On January 19, 2012, Dr. Polanco performed another IME for respondent.  Dr. 
Polanco noted that claimant had no treatment since September 1, 2010, except for the 
medications prescribed for fibromyalgia and other conditions. Dr. Polanco found no 
spasm on physical examination and noted that claimant’s pain complaints followed a 
nondermatomal pattern.  Dr. Polanco concluded that claimant’s inactivity was a reason 
for his continued back pain.  Dr. Polanco concluded that claimant’s condition from the 
work injury had not worsened and he needed no treatment.  Dr. Polanco noted that an 
ESI is only used for the acute phase of an injury, not two years later. 

Dr. Rook testified by deposition consistently with his report.  He concluded that 
claimant had chronic thoracic spine pain, which could be discogenic, radiculitis, 
myofascial, or facetogenic, or some combination of those sources.  He did not 
recommend an ESI as the first treatment option.  He recommended treating the muscle 
spasm with trigger point injections, massage therapy, Botox injections, or chiropractic 
treatment.  He then recommended possible facet joint injections.  He agreed that 
claimant had a sedentary lifestyle.  Dr. Rook reiterated that he thought that claimant had 
never been at MMI because he had not received optimal treatment. Alternatively, Dr. 
Rook concluded that claimant’s condition had deteriorated since MMI.  Dr. Rook 
admitted that he had not reviewed the records of Dr. Sims and had not reviewed the 
January 2012 IME report by Dr. Polanco.  He agreed that he primarily based his 
determination that claimant had worsened on claimant’s history.  

Claimant has failed to prove by a preponderance of the evidence that he suffered 
a change of condition as a natural and proximate consequence of the admitted work 
injury.  Claimant’s testimony is not persuasive concerning a worsening of his condition.  
Dr. Rook’s one-time IME is not persuasive that claimant has worsened. Dr. Polanco 
examined claimant before MMI and after he alleged a worsening of condition.  Unlike 
Dr. Rook, Dr. Polanco found no thoracic muscle spasm.  Although it is appears that Dr. 
Polanco erred in his original conclusion that claimant had received one ESI, Dr. Stanley 
agreed that claimant was at MMI in December 2010.  Dr. Polanco’s reference to the 
cervical spine treatment guidelines is not a material defect.  The Division’s medical 
treatment guidelines do not have any section specifically dealing with the thoracic spine.  
Nevertheless, both the cervical and lumbar sections provide the same information 
concerning the ESI:  “The purpose of ESI is to reduce pain and inflammation in the 
acute or sub-acute phases of injury, restoring range of motion and, thereby, facilitating 
progress in more active treatment programs.  WCRP 17, exhibit 1, section E.3.a.i.  
Although it might have been prudent to provide the ESI in 2010, it would not appear to 
be indicated now.  Claimant is young and had a thoracic strain injury.  He has been 
inactive since his employment was terminated.  In September 2010, claimant expressed 
to his mental health therapist that he did not have energy to engage in any social 
activities. When asked why he had the energy to attend medical and lawyer 
appointments, he replied that was because he was “sticking it to the man.”  The record 
evidence does not support claimant’s renewed attempt to “stick it to the man.”  



Claimant’s condition from the work injury might be worse, but the trier-of-fact cannot find 
that it is probable. 

   
CONCLUSIONS OF LAW 

 
1.            Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. App. 
1996) (noting that change in condition has been construed to mean a change in the 
physical condition of an injured worker). Reopening is appropriate when the degree of 
permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  Claimant has the burden of proving these requirements, see Osborne v. 
Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that the 
change of condition is the natural and proximate consequence of the industrial injury, 
without any contribution from another separate causative factor.  Vega v. City of 
Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, 
claimant has failed to prove by a preponderance of the evidence that he suffered a 
change of condition as a natural and proximate consequence of the admitted work 
injury. 
  

ORDER 
            It is therefore ordered that: 
Claimant’s petition to reopen is denied and dismissed. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 
DATED:  May 4, 2012                                    
Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-829-083-01 

 
ISSUES 

            The issue determined herein is respondents’ motion to withdraw its general 
admission of liability (“GAL”). 
 

FINDINGS OF FACT 

Claimant is employed as a farmer.  In 2000, he became a volunteer firefighter for 
*N Fire Department, a fire protection district. 

On May 24, 2001, a Mutual Aid Agreement (“MAA”) was created with several 
other local fire protection districts in a multi-county region in Colorado.  The MAA 
generally provided that a participating agency would respond to requests for assistance 
from another participating agency.  Paragraph 2.2 of the MAA provided that the 
personnel and equipment of the answering agency “shall be subject only to the liability, 
workman’s compensation, and/or insurance of the answering agency.”  The requesting 
agency would supervise the equipment and employees of the answering agency.  Each 
agency waived all claims against other agencies for any loss, damage, personal injury 
or death sustained as a consequence of performing the agreement.  The MAA became 
effective upon signature of the particular agency and continued in effect until 60 days 
written notice of termination is given by any agency. 

The Fire Chief and the chairman of the employer’s quick response unit signed 
the MAA on May 30, 2001.  The Fire Chief for *N Fire Department signed the 
agreement on May 31, 2001.  

At no time was claimant an employee or volunteer for the employer. 

On August 28, 2009, the employer’s personnel responded to an accident scene 
and called for assistance from *N Fire Department.  Claimant responded with the *N 
Fire Department rescue truck and then rode in the back of the employer’s ambulance.  
During the ride in the back of the ambulance, claimant suffered an accidental injury to 
his shoulder. 

Claimant discussed his injury with the fire chiefs from both the employer and *N 
Fire Department. Claimant was instructed to file a claim with the employer’s “insurance.”  
On the date of injury, *M, who is now the employer’s Fire Chief, told claimant to go to a 
physician. 

The employer paid for claimant’s initial medical treatment out of the general fund.  
No employer’s first report of injury was apparently filed by either the employer or *N Fire 
Department until June 25, 2010. 

On June 25, 2010, the employer filed an employer’s first report of injury, which 
listed the employer’s name as the employer and showed claimant’s occupation as a 
volunteer firefighter.  The first report of injury did not contain any indication that claimant 
was a volunteer firefighter for *N Fire Department and not a volunteer for the employer. 

On July 9, 2010, the insurer filed a GAL for medical benefits for claimant’s injury. 



Later in the summer of 2010, *O, the adjuster, called claimant.  Claimant recalls 
that he informed *O that he worked for *N Fire Department.  *P reviewed *O’s notes and 
found no record of any phone conversation with claimant. 

On September 21, 2011, *P took over as adjuster on the claim.  On September 
22, 2011, *P called claimant just to touch base.  During that phone call, claimant 
informed *P that claimant was a volunteer for *N Fire Department and was not a 
volunteer for the employer. 

*P immediately requested an investigation of the claim and on November 14, 
2011, the insurer applied for a hearing on its motion to withdraw the GAL.  Hearing was 
set for March 8, 2012, but was continued to allow claimant an opportunity to add *N Fire 
Department as a respondent-employer.  Hearing was re-set for April 5.  Claimant waited 
two weeks before filing a motion to join a necessary and indispensable party and 
claimant filed the motion with the Division of Workers’ Compensation instead of with this 
office.  On April 2, 2012, the insurer filed its objection and provided a copy of claimant’s 
motion.  On April 3, the motion was denied and hearing proceeded on April 5. 

The July 9, 2010, GAL by the insurer was mistakenly filed.  At no time was 
claimant an employee or volunteer for the employer. 

Claimant has failed to prove by a preponderance of the evidence that the insurer 
should be estopped from seeking to withdraw the GAL.  At the time of its GAL, the 
insurer did not know the relevant fact that claimant was not an employee or volunteer 
for the employer.  Even if claimant’s account of his phone call with *O is accurate, the 
GAL had already been filed.  On the other hand, claimant did know the true fact of his 
volunteer status for *N Fire Department rather than for the employer.  Finally, claimant 
has not demonstrated detrimental reliance.  Although he argues that the applicable 
statute of limitations might now bar his workers’ compensation claim against *N Fire 
Department, the record evidence does not demonstrate that fact. Issues still exist as to 
when the statute of limitations commenced to run and whether the statute of limitations 
was tolled by *N Fire Department’s failure to file an employer’s first report of injury.  

  

CONCLUSIONS OF LAW 

In the first instance, claimant must prove that he is a covered employee who 
suffered an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 
P.3d 1230 (Colo.App. 2001).  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  In this claim, however, the insurer filed the GAL.  
Pursuant to section 8-43-201(1), C.R.S., the insurer has to bear the burden of proof by 
a preponderance of the evidence to modify the issue of compensability that was 
determined by the GAL.  The facts in a workers’ compensation case are not interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  As found, the insurer has proven by a preponderance 



of the evidence that claimant was never an employee or volunteer for the employer and 
that the GAL was due to a mistake by the insurer. Consequently, the insurer is entitled 
to prospective withdrawal of the GAL.  HLJ Management Group v. Kim, 804 P.2d 250 
(Colo. App. 1990). 

  

Claimant, however, argues that equitable estoppel bars the insurer’s request to 
withdraw the GAL.  The party claiming estoppel must show four elements: (1) The party 
to be estopped must know the relevant facts; (2) The party to be estopped must also 
intend that its conduct be acted on or must so act that the party asserting the estoppel 
has a right to believe the other party's conduct is so intended; (3) The party asserting 
the estoppel must be ignorant of the true facts; (4) The party asserting the estoppel 
must detrimentally rely on the other party's conduct. Johnson v. Industrial Commission, 
761 P.2d 1140 (Colo. 1988).  Claimant has failed to prove at least three of the four 
elements by a preponderance of the evidence.  At the time of its GAL, the insurer did 
not know the relevant fact that claimant was not an employee or volunteer for the 
employer.  On the other hand, claimant did know the true fact of his volunteer status for 
*N Fire Department rather than for the employer.  Finally, claimant has not 
demonstrated detrimental reliance.  Although he argues that the applicable statute of 
limitationsmight now bar a workers’ compensation claim against *N Fire Department, 
the record evidence does not demonstrate that fact.  Apparently, claimant never filed a 
claim against *N Fire Department, except for his belated motion to add them as a 
necessary and indispensable party.  Issues still exist as to when the statute of 
limitations commenced to run and whether the statute of limitations was tolled by *N 
Fire Department’s failure to file an employer’s first report of injury.  It is unnecessary to 
resolve these matters in the current proceeding because claimant has not satisfied all of 
the other grounds for application of estoppel.  

  

ORDER 

            It is therefore ordered that: 

Respondents’ motion to withdraw the GAL prospectively is granted effective the 
date of this order. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED:  May 2, 2012                                   
Martin D. Stuber 
Administrative Law Judge 
 



  

JUNE 2012 WC ORDERS FROM OAC 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-411-01 

ISSUES 

 Whether claimant has proven by a preponderance of the evidence that he 
suffered an impairment that is not contained on the schedule of impairments set forth at 
Section 8-42-107(2), C.R.S. and is entitled to an impairment rating based on a whole 
person award? 

 Whether claimant has proven by a preponderance of the evidence that he 
sustained a disfigurement to a part of his body that is normally exposed to public view as 
a result of his May 16, 2011 injury. 

 The parties stipulated prior to the hearing that respondent would admit for 
medical treatment after maximum medical improvement (“MMI”) that does not contain any 
limiting language. 

FINDINGS OF FACT 

1. Claimant suffered an admitted injury to his right shoulder on May 16, 2011 
when he was removing a snow plow cylinder from a truck, pulling the pin from the plow 
and when the cylinder slipped and yanked down on his right arm.  Claimant reported his 
injury to employer and was referred for medical treatment with Dr. Woodyard. 

2. Claimant was initially examined by Dr. Woodyard on June 15, 2011.  Dr. 
Woodyard examined claimant and noted tenderness along his upper back along the 
medial border of the right scapula superiorly as well as into the trapezius.  Dr. Woodyard 
recommended claimant undergo a magnetic resonance image (“MRI”) of the right 
shoulder and referred claimant to Dr. Luker for further evaluation. 

3. Claimant was initially examined by Dr. Luker on June 27, 2011.  Dr. Luker 
performed a physical examination and noted claimant had right shoulder pain that 
extended into his biceps that was described as constant, dull and at times sharp.  
Claimant reported his pain was exacerbated by overhead maneuvers.  Dr. Luker 
reviewed the MRI exam that was obtained on June 20, 2011 and noted the MRI showed a 
suprspinatus tear with mild retraction.  Dr. Luker recommended claimant undergo a right 
shoulder scope with rotator cuff repair. 

4. Claimant eventually underwent surgery on his right shoulder on July 14, 
2011 under the auspices of Dr. Luker. Dr. Luker performed a right shoulder arthroscopic 
rotator cuff repair, a right arthroscopic subacromial decompression, a right arthroscopic 



  

shoulder distal clavicle excision with an arthroscopic long head biceps tendon 
debridement. 

5. Following surgery, claimant began a course of physical therapy (“PT”) 
designed to restore strength and function to his right shoulder, along with full range of 
motion.  During the course of physical therapy, claimant complained of pain in the 
shoulder in the range of 5-9 out of 10 that eventually improved to 2-3 out of 10.  On 
October 31, 2011, claimant reported to the physical therapist that he had been hunting for 
the last 10 days and reported sharp stabbing pain in the top/front of his shoulder.  On 
December 2, 2011, claimant reported to the physical therapist he had pain of 3/10 in the 
anterior shoulder/biceps.  Claimant’s therapist issued an addendum to her discharge 
notification at claimant’s request on February 27, 2012 that noted claimant complained of 
pain that was consistently located at his pec major, anterior deltoid and clavicular region.  
The pain was reported as binding pain at the end range of abduction. 

6. Following claimant’s surgery and during his course of physical therapy, 
claimant was treated by Dr. Stagg.  Dr. Stagg eventually placed claimant at MMI on 
January 12, 2012 and provided him with a permanent impairment rating of 13% of the 
upper extremity.  The 13% upper extremity impairment rating converts to an 8% whole 
person rating.  Dr. Stagg did not recommend any permanent work restrictions at that time.  
Dr. Stagg subsequently issued a supplemental report dated February 8, 2012 that noted 
that because of the distal clavicle resection, claimant’s impairment ratings should have 
been increased to a 17% upper extremity rating.  This converts to a 10% whole person 
impairment rating. 

7. Respondents filed an amended Final Admission of Liability (“FAL”) on 
February 17, 2012 admitting for the 17% upper extremity impairment award.   

8. Claimant testified at hearing that he still experiences soreness of the 
muscles on top of the shoulder and in the back of the shoulder blade.  Claimant testified 
he is bothered with overhead work.  Claimant testified that due to the work injury, he now 
gets help with certain heavy lifting tasks and can only shovel for a couple of hours before 
he needs a break.  Claimant testified that he has slowed down since before the injury due 
to his limitations.   

9. Claimant testified that he builds fence for ranchers and can now only 
perform this task for a couple of hours, where he used to be able to work all day building 
fences prior to his injury.  Claimant testified that he is bothered with chainsaw work that he 
performs for employer in that it causes him pain in his shoulder and back. 

10. The ALJ credits the testimony of the claimant and the supporting 
documentation in the medical records, including the addendum of the physical therapist, 
and find that the claimant has proven by a preponderance of the evidence that his May 
16, 2011 industrial injury caused an injury with a situs of impairment that is not contained 
on the schedule of impairments set forth at Section 8-42-107(2), C.R.S. 



  

11. Respondents rightfully note that the addendum of the physical therapist 
was dated February 27, 2012, after claimant had been placed at MMI and after the 
amended FAL had been filed and the issue of the situs of impairment was raised in this 
case.   However, the addendum from the therapist notes that claimant consistently 
complained of pain in his pec major, anterior deltoid and clavicular region.  The ALJ notes 
that this is consistent with the original report of pain claimant made to Dr. Woodyard on 
his initial examination and credits the credible testimony of claimant to determine that 
claimant has proven that it is more probable than not that his injury resulted in a situs of 
impairment that is not contained on the schedule of awards set forth at Section 
8-42-107(2), C.R.S.   

12. The ALJ credits claimant’s testimony along with the medical records as a 
whole and determines that claimant has proven that it is more probable than not that the 
injury resulted in claimant suffering pain and discomfort that limits his ability to use a 
portion of his body, primarily the limitation in pain in claimant’s right shoulder and upper 
back that has limited his ability to continue to work without assistance from co-workers. 

13. As a result of claimant’s surgery, claimant has four arthroscopic scars on his 
right shoulder, each measuring ½ inch in length and 1/8 inch in width.  Claimant also has 
a slightly atrophied right bicep when compared to the left bicep. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S., 2010.  A preponderance of the evidence is that leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights of 
the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra.   

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should soncider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 



  

3. The question of whether the claimant has sustained an “injury” which is on 
or off the schedule of impairment depends on whether the claimant has sustained a 
“functional impairment” to a part of the body that is not contained on the schedule.  
Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. App. 1996).  
Functional impairment need not take any particular impairment.  Discomfort which 
interferes with the claimant’s ability to use a portion of his body may be considered 
“impairment.”  Mader v. Popejoy Construction Company, Inc., W.C. No. 4-198-489, (ICAO 
August 9, 1996).  Pain and discomfort which limits a claimant’s ability to use a portion of 
his body may be considered a “functional impairment” for determining whether an injury is 
on or off the schedule.  See, e.g., Beck v. Mile Hi Express Inc., W.C. No. 4-238-483 (ICAO 
February 11, 1997).   

4. As found, Claimant has suffered a “functional impairment” to a part of the 
body that is not contained on the schedule. Therefore, Claimant is entitled to a whole 
person impairment award pursuant to Section 8-42-107(8), C.R.S.  The ALJ credits the 
testimony of the claimant at hearing and the medical records taken as a whole in finding 
that claimant has proven he suffered a functional impairment to a part of the body that is 
not contained on the schedule. 

5. Pursuant to Section 8-42-108, C.R.S., 2010 Claimant is entitled to a 
discretionary award up to $4,304 for his serious and permanent bodily disfigurement that 
is normally exposed to public view.  Considering the size, placement, and general 
appearance of Claimant’s scarring, the ALJ concludes Claimant is entitled to 
disfigurement benefits in the amount of $170.60, payable in one lump sum. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay claimant permanent partial disability benefits based 
on an impairment rating of 10% whole person. 

2. Respondents shall pay claimant disfigurement benefits in the amount of 
one hundred seventy dollars and sixty cents ($170.60) in one lump sum. 

3. Respondents shall admit for medical treatment after MMI without limiting 
language to “maintenance” medical treatment pursuant to the stipulation of the parties 
agreed to at the outset of the hearing. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

DATED:  June 8, 2012 

Keith E. Mottram 
Administrative Law Judge 

 



  

 
 

DISFIGUREMENT AWARD AND ORDER 
WC 4-871-549-01 

 
THE ALJ FINDS AND CONCLUDES that as a result of the Claimant’s November 

14, 2011 work injury, the Claimant has a visible disfigurement to the body consisting of a 
surgical scar on the inside portion of the left wrist that is one and one-half inches in length 
and one-eighth of an inch in width. The scar is discolored when compared to the 
surrounding tissue. The Claimant has sustained a serious permanent disfigurement to 
areas of the body normally exposed to public view, which entitles the Claimant to 
additional compensation. Section 8-42-108 (1), C.R.S. 

THE ALJ ORDERS that the Respondent-Insurer shall pay the Claimant $750.00 
for that disfigurement. The Respondent-Insurer shall be given credit for any amount 
previously paid for disfigurement in connection with this claim. 

 
 
DATE: June 8, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-853-01 
 

 

ISSUES 

1. Whether the Claimant has shown by a preponderance of the evidence that 
he sustained a compensable injury to his cervical spine arising out of and in the course of 
his employment with the Respondent-Employer on May 5, 2011; 

2. If so, whether the need for medical treatment for the Claimant’s cervical 
spine and left upper extremity, specifically the cervical spine diskectomy and fusion 
surgery proposed by Mark Santman, M.D. and treatment provided by Ronald Laub, M.D., 
is causally related to, and reasonably necessary to treat, that compensable injury. 

 

FINDINGS OF FACT 



  

1. On May 5, 2011, the Claimant was employed as a property claims adjuster 
for the Respondent-Employer. He commenced this employment with the 
Respondent-Employer in July 2008. The Claimant worked out of an office in his home in 
___, Colorado, but would spend 2 to 3 days in the field visiting damaged properties 
on-site. His supervisor, *A, was located in Colorado Springs. The Claimant and Mr. *A 
would communicate on an occasional basis. 

2. When in the field, the Claimant would inspect property damage and prepare 
an estimate for the insured either in his office or on-site. An on-site settlement involved 
analyzing the damage, making an estimate as to the cost of the repair and presenting this 
settlement offer to the insured.  

3. The Claimant was provided with a company vehicle, a Chevrolet Malibu. 
This vehicle had bucket seats for the driver and front passenger. The driver seat had 
lumbar support which extended up along the side and the back of the seat. The horizontal 
portion of the driver seat had sides which extended up and along the length of the thigh of 
the driver. The Claimant opined that in these bucket seats it was very hard to twist his 
body or torso.  

4. When he prepared an on-site settlement, the Claimant would utilize a 
computer with an adapter for the vehicle. The computer would be placed on the console 
running between the bucket seats of the Malibu. The notes and diagrams that the 
Claimant composed during the damage inspection would be placed on the passenger 
seat.  

5. If looking over the steering wheel of the Malibu would be considered the 
neutral position, the Claimant would have to twist his neck 50 degrees to the right and 
down to operate the computer. He would have to twist his neck 110 degrees to the right 
and down to review the notes on the passenger seat.  

6. When preparing an on-site settlement, Claimant would rotate his neck, 
which was bent forward, from 50 degrees to 110 degrees, to the right to operate his 
computer and review his notes. He would twist his neck back and forth between these two 
positions, though he primarily worked on the computer. Because of the confines of the 
driver’s bucket seat, it was difficult to twist or rotate his torso. He would return his head 
back to the neutral position after the on-site settlement had been completed. 

7. Typically, it would take 15 minutes to 1 hour to prepare an on-site 
settlement.  

8. On May 5, 2011, the Claimant inspected a damaged roof. He utilized a 
collapsible ladder to gain access to the roof and after analyzing the damage, replaced the 
ladder in the trunk of his vehicle. He then proceeded to prepare an on-site settlement.  

9. The Claimant positioned his neck, as previously described, when preparing 
this on-site settlement. His torso was stationary and his head twisted between 50 and 110 
degrees, in a down position, while reviewing his notes and operating the computer. This 
estimate was no different than other estimates although it was an unusual roof and took 



  

approximately 45 minutes to complete.  

10. On May 5, 2011, when the Claimant returned his head to the neutral 
position after completing the on-site settlement assessment, he felt a pain and cramp in 
the lower portion of his neck and upper part of his back.  

11. The Claimant initially felt that the pain and cramping would resolve. After 
there was no improvement in his symptoms he sought medical treatment with Mountain 
View Medical Group on May 13, 2011. He was initially seen by Nurse Practitioner Linda 
Hewett. The history provided to Nurse Practitioner Hewett indicates that the Claimant’s 
pain was located in the upper back in the trapezius.  

12. On May 20, 2011, the Claimant reported pain in the back which increased 
with extension of the neck. The Claimant also complained left arm pain, numbness and 
tingling. Nurse Practitioner Hewett noted tenderness at the C7-8 level of the cervical 
spine. Her impression was left arm pain with radiculopathy and an MRI was prescribed. 

13. An MRI performed on May 20, 2011 at Pikes Peak Regional Hospital 
demonstrated mild degenerative changes of the mid thoracic region with no acute 
findings.  

14. When there was no improvement, the Claimant called his supervisor *A on 
May 23, 2011. He was instructed by Mr. *A to file a claim and continue with his medical 
treatment. The Claimant contacted Respondent-Employer by phone and provided 
information concerning his injury.  

15. The Claimant testified that prior to May 5, 2011 he had not experienced any 
injury or trauma to his neck. Further, between May 5 and May 23, 2011, he did not 
experience any trauma to his neck.  

16. The Claimant was referred to Dr. Laub. In his initial examination on July 6, 
2011, Dr. Laub presented a diagnosis of herniated disk at the C6-7 level with C8 
radiculitis. A left C6-7 epidural steroid injection was administered. 

17. The Claimant experienced temporary relief from the injection. On 
September 8, 2011, a left sided C6-7 nerve block was administered by Dr. Laub. A follow 
up appointment on September 26, 2011 noted an 85 percent improvement for 2 weeks 
then a return of pain which increased during the day. An epidural steroid injection on the 
left side at the C-T1 level was administered by Dr. Laub on October 6, 2011. In a follow up 
examination on December 20, 2011 Dr. Laub noted an 80 percent improvement which 
only lasted 7 to 10 days. Claimant was referred to Dr. Santman for a surgical consultation.  

18. Dr. Santman examined the Claimant on January 3, 2012. He provided a 
diagnosis of a herniated disk at the C6-7 level with foraminal stenosis and left upper 
radiculopathy. He recommended a surgical decompression and fusion.  

19. Claimant returned to see Dr. Laub on February 9, 2012. Dr. Laub 
recommended a left sided C6-7 epidural steroid injection.  



  

20. On March 23, 2012, Dr. Laub responded to a questionnaire sent to his 
office by the Claimant’s attorney. He responded that the Claimant’s neck pain and 
functional limitations resulted from his work activities on May 5, 2011 and were incidental 
to his employment as a claims adjuster. He also indicated that the medical treatment 
provided to the Claimant was related to and required by the onset of neck pain on May 5, 
2011 while employed as a claims adjuster.  

21. Dr. Douthit prepared a records review dated January 20, 2012. In his report 
he states that the onset of the Claimant’s pain while working on a computer is possible but 
tenuous. Further, he would recommend a second opinion concerning surgery given the 
results of the epidural steroid injections.  

22. Dr. Higginbotham examined the Claimant and prepared a report at the 
request of the Claimant’s attorney. Dr. Higginbotham examined the Claimant and 
provided a diagnosis of moderately severe cervicalgia with herniated disk at C6-7 and left 
C7 radiculopathy. Dr. Higginbotham also noted a positive Tinel’s sign at the left cubital 
tunnel.  

23. Dr. Higginbotham provides an opinion that the prolonged rotation/side 
bending and flexion of the cervical spine compromised the disk tone creating increased 
pressure and resulting in protrusion of the C6-7 disk on the left side. It is Dr. 
Higginbotham’s opinion that the neck injury is work related, given the requirements of the 
Claimant’s employment, and not a consequence of the daily physical activities.  

24. Dr. Higginbotham recommended that the Claimant have electrodiagnostic 
studies and a second surgical opinion dealing with need for cervical fusion versus 
microinvasive surgery involving a discectomy and laminectomy. The Claimant would 
benefit from pain management.  

25. Dr. Ridings performed an examination of the Claimant at the request of the 
Respondents and submitted a report. Dr. Ridings states that the Claimant appears with 
significant pain and functional limitations. Dr. Ridings, though, could not provide an 
anatomic explanation for the Claimant’s symptoms given the information provided. 
Further, the circumstances of sitting in the vehicle are not specific to a work setting.  

26. Dr. Ridings opined at hearing that there are numerous possibilities for the 
cause of symptoms experienced by the Claimant. The medical treatment provided so far 
does not define the pain generators and some of the Claimant’s symptoms are not 
compatible with the C8-T1 nerve roots. Dr. Ridings opined that turning one’s head to the 
right would not be expected to cause the injury claimed by the Claimant. Further, given 
the herniated disk at the C6-7 level, Dr. Ridings would have anticipated that the Claimant 
would have experienced a loss of feeling in his arm at the time of the injury on May 5, 
2011, not at a subsequent date.  

27. Dr. Ridings ultimately opined that more likely than not the specific incident 
of May 5, 2011 did not cause any injury. 

28. The ALJ finds that the medical opinions of Dr. Ridings are credible and 



  

carry greater weight than the medical opinions to the contrary.  

29. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that he suffered an injury arising out of and in the course of his employment with 
the Respondent-Employer. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.   

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  Where a party presents expert opinion on the issue of 
causation, the weight, and credibility, of the opinion is a matter exclusively within the 
discretion of the ALJ as the fact-finder.  Cordova v. Industrial Claim Appeals Office, P.3d 
(Colo. App. No. 01CA0852, February 28, 2002); Rockwell International v. Turnbull, 802 
P.2d 1182 (Colo. App. 1990). 

4. “Claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer, and a workers’ compensation case shall 
be decided on its merits.”  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590, 592 (Colo. App.  1998) (“Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 
915, 918 (Colo. App. 1993) (“The burden is on the claimant to prove his entitlement to 
benefits by a preponderance of the evidence.”).  Proof by a preponderance of the 
evidence requires claimant to establish that the existence of a contested fact is more 
probable than its nonexistence.  Hoster v. Weld County Bi-Products, Inc., W.C. No. 
4-483-341 (ICAO March 20, 2002). 

5. The Workers' Compensation Act creates a distinction between the terms 
“accident” and “injury.”  The term "accident" refers to an, “Unexpected, unusual, or 
undesigned occurrence.” Section 8-40-201(1), C.R.S. 2006.  In contrast, an “injury” refers 



  

to the physical trauma caused by the accident.  In other words, an "accident" is the cause 
and an “injury” is the result.  City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 
(1967).  No benefits flow to the victim of an industrial accident unless the “accident” 
results in a compensable "injury."    Romine v. Air Wisconsin Airlines, W. C. No. 
4-609-531 (October 12, 2006) 

6. A compensable injury is one that arises out of and in the course of 
employment.  Section 8-41-301 (1) (b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the employee's 
service to the employer.  There is no presumption that injuries which occur in the course 
of a worker's employment arise out of the employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d 542 (1968); see also, Industrial Commission v. London & 
Lancashire Indemnity Co., 135 Colo. 372, 311 P.2d 705 (1957).   The mere experience of 
symptoms at work does not require a finding that employment proximately caused the 
underlying condition.  Harris v. Golden Peaks Nursing, W.C. No. 4-680-878 (June 4, 
2008); Cotts v. Exempla, W.C. No 4-606-563 (August 18, 2005).  Rather, the occurrence 
of the symptoms may be the result of or natural progression of a pre-existing condition 
that is unrelated to the employment, or may be attributable to some intervening cause. 
Owens v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 2002); F.R. Orr 
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985).   

7. As explained in Scully v. Hooters of Colorado Springs,  W.C. No. 4-745-712 
(October 27, 2008), simply because claimant’s symptoms arise after the performance of a 
job function does not necessarily create a causal relationship based on temporal 
proximity. The panel in Scully noted that “correlation is not causation,” and merely 
because a coincidental correlation between the claimant’s work and his symptoms does 
not mean there is a causal connection between claimant’s injury and his work.  Further, 
there is no presumption that an employee found injured on the employer’s premises is 
presumably injured from something arising out of his work.  See Finn v. Industrial 
Commission, 437 P.2d 542, 544 (Colo. 1968). 

8. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability. H & H Warehouse v. Vicory, 805 P.2d 1167, 1169 
(Colo. App. 1990).  To satisfy his burden of proof on compensability, claimant must prove 
that the industrial accident is the proximate cause of claimant's need for medical 
treatment or disability.  Section 8-41-301 (1) (c), C.R.S.   The question of whether 
claimant has proven a causal relationship between employment and the alleged injury or 
disease is one of fact for determination of the ALJ.  City of Durango v. Dunagan, 939 P.2d 
496 (Colo. App. 1997); Metro Moving & Storage v. Gussert, 914 P.2d 411 (Colo. App. 
1995)  

9. Compensability is not established unless claimant proves the need for 
medical treatment is a “[N]atural and proximate consequence of the . . .  industrial injury, 
without any contribution from a separate, causative factor.”  Valdez v. United Parcel 
Serv., 728 P.2d 340 (Colo.App. 1986)  The failure to establish a causal connection 
between the injury and the need for medical treatment is fatal to a claim for 



  

compensation.   Kinninger v. Industrial Claims Appeal Office, 759 P.2d 766 (Colo. App. 
1988).  To establish the causation connection, claimant must establish that the need for 
“medical treatment is proximately caused by the injury.  Merriman v. Indus. Comm., 210 
P.2d 448, 450 (Colo. 1949); Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 
1990). 

10. As found above, the ALJ concludes that Dr. Ridings opinions are credible 
and persuasive and carry greater weight than contrary medical opinions. 

11. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that he suffered an injury arising out of and in the course 
of his employment with the Respondent-Employer. 

ORDER 

 It is therefore ordered that: 

The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: June 8, 2012 /s/ original signed by: 
 
 
Donald E. Walsh 
Administrative Law Judge 
 
 
 
 
 
 



  

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-906-01 
 
 

ISSUES 

1. Whether the State of Colorado has jurisdiction over this matter; 

2. If so, whether the Claimant’s injury is compensable; and, 

3. If so, whether the Claimant is entitled to temporary total disability benefits.   

 

FINDINGS OF FACT 

1. On September 2, 2004 the Claimant, then named ___, filled out an application to 
go to work for the Respondent.  This application, along with all other documents filled out 
by the Claimant, were transmitted to the Respondent in Omaha, Nebraska. 

2.  *B is the Respondent’s Director of Compliance.  Mr. *B’s job is to insure driver’s 
files are in compliance as well as to review driver applications to determine if applicants 
meet hiring guidelines.  Mr. *B works for the Respondent at the Respondent’s corporate 
headquarters in Omaha, Nebraska. 

3. DM is a wholly owned subsidiary of the Respondent. 

4. When the Claimant applied for employment with the Respondent in 2004 
applicants could either apply online, send applications directly to headquarters in Omaha 
or send applications through a truck driving school, to headquarters in Omaha.  
Recruiters working at headquarters in Omaha screen all applications to determine 
whether or not the applicants meet criteria for pre approval.  If the applicant meets pre 
approval they are invited to attend orientation at a terminal. 

5. As part of the orientation applicants undergo a DOT physical examination, drug 
screen and depending upon the applicant’s status a road test.  Additionally, background 
investigations, review of driver records, and follow-up with former employers are done.  
All of the background investigation, review of driver records and follow-up with former 
employers is done at headquarters in Omaha.  The final determination as to whether or 
not an applicant will be hired by the Respondent is determined at headquarters  in 
Omaha. 

6. The Claimant signed the agreement, the certificate of driver’s compliance, the 
employment and drug/alcohol testing verification, the declaration of employment status, 
the driver’s receipt, the employment conditions between driver and DM, the DOT physical 
examination, medical release, post accident drug and alcohol test requirements and 



  

consent to State of Nebraska Workers Compensation.   The Claimant signed the consent 
and she initialed after paragraphs whereby the Claimant acknowledged and waived 
jurisdiction of any state other than the State of Nebraska for worker’s compensation 
benefits and protection.  Specifically she acknowledged as follows: 

The driver hereby acknowledges and states that he/she is fully aware that, if DM hires the 
driver, that the driver will be a State of Nebraska-based employee, and all employees of 
DM regardless of where employees claim residence, are subject to Nebraska’s Workers’ 
Compensation jurisdiction and laws. 

The driver hereby consents to jurisdiction of the State of Nebraska for workers’ 
compensation coverage and benefits. 

The driver hereby acknowledges that he/she has been informed that information about 
Nebraska’s Worker’s Compensation law is available for examination by the driver at 
corporate headquarters in Omaha, NE. 

The driver also agrees, if hired, to freely and knowingly waive jurisdiction of any state 
other than Nebraska for a workers’ compensation claim against DM. 

1. The Claimant did not initial after the following paragraph in the consent: 

Driver hereby acknowledges that, regardless of where he/she signs this application, all 
DM decisions to hire employees and contracts for hire are made in Omaha, Nebraska, 
and that an employer/employee relationship between the Driver and DM can be entered 
into only in Omaha, Nebraska. 

1. The Claimant did sign her full name at the bottom of the consent form. The ALJ 
finds that by signing at the bottom the Claimant acknowledged that the hiring of the 
Claimant would occur in Omaha, Nebraska. 

2. The ALJ finds that the Claimant agreed to the terms of the Consent to State of 
Nebraska Workers’ Compensation.  

3. The ALJ finds that the Claimant’s employment contract was entered into in 
Omaha, Nebraska and not in Colorado. 

4. The ALJ finds insufficient evidence to establish that the Claimant was regularly 
employed in Colorado. 

5. The ALJ finds that the Claimant has previously procured benefits under the 
Nebraska Workers’ Compensation program while working for the Respondent. On 
February 26, 2007 the Claimant was injured while working for the Respondent in 
Wyoming. She obtained both healthcare and indemnity benefits through Nebraska 
Workers’ Compensation.  On September 20, 2009 the Claimant was injured while working 
for the Respondent in Montana.  Once again the Claimant obtained benefits through 
Nebraska Workers Compensation. 



  

6. With regard to the current claim on November 24, 2011 the Claimant signed the 
Employee’s Choice or Change of Doctor form notice to Employer under Nebraska 
Worker’s Compensation law.  On December 5, 2011, the Claimant signed authorization to 
disclose health information for use by Employer through their worker’s compensation unit 
in Omaha, Nebraska.     

7. In the instant case Claimant alleges she sustained a compensable industrial injury 
in the course and scope of her employment on November 15, 2011 while cranking up 
landing gear in Pennsylvania.   

8. The ALJ finds that the State of Colorado lacks jurisdiction over the Claimant’s 
request for benefits under the Workers’ Compensation Act of Colorado. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-101 
et sec., C.R.S. 2011 is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  See § 8-40-102 (1) (supra).   

2. A compensable injury is one which arises out of and in the course of 
employment.  See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee’s work-related 
functions, and be sufficiently related thereto so as to be considered part of the employee’s 
service to the employer.  There is no presumption that an injury that occurs in the course 
of a worker’s employment also arises out of employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell to his death on 
the employer’s premises did not give rise to the presumption that the fall arose out of and 
in the course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the evidence that 
there is a direct causal relationship between the employment and the injuries.  § 8-43-201 
(supra)  See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  § 
8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000). 

4. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

5. In deciding whether Claimant has met her burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from the 



  

evidence.”  See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. 
App. 2002) 

6. The facts in a worker’s compensation case must be interpreted neutrally, 
neither in favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 
8-43-201, (supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, 
(supra).  An award of benefits may not be based or denied upon speculation or 
conjecture.  Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  

8. Section 8-41-204, C.R.S., has been called the extraterritorial provision of 
the Workers’ Compensation Act, because it addresses entitlement to compensation for 
injuries occurring outside Colorado. Hathway Lighting, Inc. v. Industrial Claim Appeals 
Office, 143 P.3d 1187 (Colo. App. 2006). This section provides that Colorado has 
jurisdiction to award benefits if the claimant was hired or regularly employed in this state 
and the claimant was injured within six months after leaving this state. Section 8-41-204, 
C.R.S.  

9. The Industrial Claim Appeals Office has stated that §8-41-204, C.R.S., sets 
forth the only circumstances under which an employer must provide coverage to an 
employee who is injured outside of the state. Rodenbaugh v. DEA Construction, W.C. No. 
4-523-336 (Dec. 20, 2002), aff’d, Rodenbaugh v. Industrial Claim Appeals Office, No. 
03CA0055 (Colo. App. Dec. 4, 2003) (not selected for publication). 

10. Whether an employee was “hired ... in this state” is a contract question 
generally governed by the same rules as other contracts. See Denver Truck Exchange v. 
Perryman, 134 Colo. 586, 307 P.2d 805 (1957). The essential elements of a contract are 
competent parties, subject matter, legal consideration, mutuality of agreement, and 
mutuality of obligation. Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d 1384 (Colo. 
1984). The place of contracting is generally determined by the parties’ intention, and is 
usually the place where the offer is accepted, or the last act necessary to the meeting of 
the minds or to complete the contract is performed. Denver Truck Exchange v. Perryman, 
134 Colo. at 592, 307 P.2d at 810. 

11. The question of whether the claimant has proven the existence of a contract 
for hire is one of fact for determination by the ALJ. Rocky Mountain Dairy Products v. 
Pease, 161 Colo. 216, 422 P.2d 630 (1967). Similarly, the nature of the last act necessary 
to complete the contract and its location are generally factual questions for the ALJ’s 
resolution. 

12. The ALJ concludes that the Claimant was hired in Omaha, Nebraska. 



  

13. The ALJ concludes that the Claimant was not regularly employed in 
Colorado. 

14. The ALJ concludes that the ALJ lacks jurisdiction under the Workers’ 
Compensation Act of Colorado to adjudicate the Claimant’s claim for benefits. 

15. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the ALJ has jurisdiction in this matter. 

 

ORDER 

 It is therefore ordered that: 

The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
 
DATE: June 8, 2012 /s/ original signed by: 
 
 
Donald E. Walsh 
Administrative Law Judge 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-767-807-03 



  

 
 

ISSUES 

Whether the medications prescribed by the Claimant’s authorized treating physician, Dr. 
John Sacha, are both related to the Claimant’s industrial injury and reasonably necessary 
to maintain the Claimant at maximum medical improvement? 

 
Whether pool therapy is both related to the Claimant’s industrial injury and reasonably 
necessary to maintain the Claimant at maximum medical improvement? 

 
Whether Pre-Hearing Administrative Law Judge Purdie committed reversible error in 
granting the Respondent’s motion to prohibit the Claimant’s attorney from attending the 
Respondent’s vocational evaluation and in denying the Claimant’s motion to have 
Respondent’s vocational evaluation recorded? 

 

FINDINGS OF FACT 

1. The Claimant sustained an admitted industrial injury on August 4, 2008. 
The Claimant was placed at Maximum Medical Improvement (MMI) by Darrel K. Quick, 
M.D., on July 13, 2009.  The Claimant objected to the final admission of liability (FAL) and 
requested a division independent medical examination (DIME), which was performed by 
Eric O. Ridings, M.D., on November 18, 2009.  

2. Dr. Ridings concurred with Dr. Quick that the Claimant attained MMI as of 
July 13, 2009. He opined that the “injuries to the knees, ankles, right wrist, and right 
shoulder as well as his closed head injury are related to his injury at work. [The 
Claimant’s] degenerative changes in the cervical spine and the lumbar spine are not 
work-related.”   

3. After Maximum Medical Improvement the Claimant continued to treat with 
his authorized treating physician John T. Sacha, M.D., who continued to prescribe the 
Claimant various medications.  

4. Frank D. Polanco, M.D., performed an Independent Medical Examination 
(IME) of the Claimant on March 14, 2011. Dr. Polanco opined that the Claimant was 
overmedicated, Dr. Sacha’s prescription drug treatment plan did not comply with the 
Medical Treatment Guidelines, and recommended discontinuation of treatment with 
muscle relaxants, narcotic painkillers and sleep aids. Based on the opinions expressed in 
Dr. Polanco’s report, on May 24, 2011, the Respondent’s counsel sent a letter to Dr. 
Sacha notifying him that the Respondent no longer would authorize Flexeril or other types 
of muscle relaxants, temazepam/Lunesta or other types of sleep aids, and Avinza or 
other types of narcotic medications.  

5. On September 8, 2011, Claimant filed an Application for Hearing endorsing 
various issues, including Medical Benefits after Maximum Medical Improvement and 



  

Permanent Total Disability Benefits. On October 31, 2011, Administrative Law Judge 
Carolyn Sue Purdie entered a Pre-Hearing Conference Order granting the Respondent’s 
motion for protective order prohibiting the Claimant’s counsel from attending the 
Respondent’s vocational expert’s interview of the Claimant and denying the Claimant’s 
motion for an Order permitting the Claimant to record the vocational interview.  

6. PALJ Purdie’s Order reads in pertinent part (paragraph numbers omitted): 

Respondents’ motion to prohibit Claimant’s attorney from being present at the 
Respondents’ vocational evaluation is GRANTED. The Workers’ Compensation Act 
makes no provision for a party’s attorney to chaperone a vocational evaluation conducted 
by an opposing party’s expert. The undersigned does not interpret Section 8-43-404 
C.R.S. to be broad enough to permit Claimant to bring any chaperone to a vocational 
evaluation, much less his attorney.  Even if such an argument could be made under 
special circumstances (for example, language difficulties), Claimant has failed to 
establish that he is unable to participate in a meaningful vocational evaluation without 
assistance. 

Claimant’s motion to permit respondents’ vocational evaluation to be recorded is 
DENIED. Section 8-43-404 refers to examinations by physicians and chiropractors. 
Claimant is permitted to have a physician or chiropractor attend an examination and any 
party is permitted to request that it be recorded. Section 8-43-404(2). The statute does not 
afford the same opportunities to a Claimant who submits to a vocational evaluation, even 
though it specifically requires a Claimant to submit to both procedures. Section 
8-43-404(1). It is not within the discretion of the ALJ to read nonexistent provisions into 
the statute. Therefore, the Claimant is not entitled to record the Respondents’ vocational 
evaluation. 

1. On November 17, 2011, the Office of Administrative Courts entered an 
Order adding the issue of the Claimant’s appeal of the October 31, 2011, Pre-Hearing 
Conference Order.  

2. On December 8, 2011, Administrative Law Judge Barbo entered a 
Prehearing Order staying the issue of Permanent Total Disability Benefits until the 
Claimant’s appeal of the October 31, 2011, Pre-Hearing Conference Order is resolved.  

3. The testimony of Dr. John Sacha was taken by way of deposition on 
January 5, 2012.   

4. Dr. Sacha attested to the fact that he is only treating the Claimant for his 
lower extremity pain, that he is only allowed to see the Claimant for his lower extremity, 
and that he is prescribing medication for the lower extremity pain.  

5. Dr. Sacha had recently started the Claimant on a BuTrans patch and noted 
that when he last saw him, the Claimant was walking better, had less of an antalgic gait, 
and was in a much better mood.  Dr. Sacha stated that the BuTrans patch made a big 
difference in the Claimant’s overall pain level and he explained that this once-a-week 
patch works especially well for older patients such as the Claimant that may have more 



  

problems with memory, concentration, and remembering to take their medications on 
time.   

6. Dr. Sacha is prescribing the patch only in relation to the pain the Claimant 
experiences in his lower extremity.   

7. Dr. Sacha further testified that the medications that he has prescribed for 
the Claimant are reasonable and necessary and related to the Claimant’s lower extremity 
pain.   

8. At the time of his deposition, the medications being prescribed by Dr. Sacha 
for Claimant included:  BuTrans patch for pain; Paxil, which helps with depression and 
mood disorder; Celebrex, an anti-inflammatory that also helps with pain; Senna, a stool 
softener; Flexeril, a muscle relaxer; and temazepam or Restoril, which is a sleep 
medication that also helps with muscle relaxation.   

9. It was Dr. Sacha’s specific testimony that all of the aforementioned 
medications are being prescribed for Claimant’s work-related lower extremity injury, that 
they are all related to the work-related lower extremity injury, and that they are all 
reasonable and necessary for Claimant’s maintenance care resulting from his 
work-related injury.   

10. Dr. Sacha agreed with Dr. Polanco’s recommendation that the Claimant be 
provided with pool therapy in order to reduce the Claimant’s use of medication.   

11. The ALJ finds Dr. Sacha’s opinions and analysis to be more credible than 
any medical evidence to the contrary. 

12. The Claimant has established that it is more likely than not that he is in need 
of the medications being prescribed by Dr. Sacha in order to maintain his MMI status for 
his work related injuries. 

13. The Claimant has established that it is more likely than not that he is in need 
of the pool therapy being prescribed by Dr. Sacha in order to maintain his MMI status for 
his work related injuries. 

14. The ALJ finds that PALJ Purdie’s Order is clearly within the bounds of 
reason in applying the statute and the ALJ finds no abuse of discretion. 

15. The Claimant has failed to establish that PALJ Purdie abused her discretion 
in entering a protective order prohibiting the Claimant’s counsel from attending the 
Respondent’s vocational expert’s interview of the Claimant and denying the Claimant’s 
motion for an Order permitting the Claimant to record the vocational interview. 

 

CONCLUSIONS OF LAW 



  

1. The Claimant has the burden of proof to establish that the prescribed 
medications and pool therapy are both related to the work injury and reasonable and 
necessary to maintain the Claimant’s condition after reaching maximum medical 
improvement.    See section 8-43-201, C.R.S. (claimant has burden of proof to establish 
entitlement to benefits); Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988)(recognizing availability of appropriate medical care after claimant reached 
maximum medical improvement).  The determination of whether the Claimant has 
sustained his burden of proof is a question of fact for resolution by the Administrative Law 
Judge.  City and County of Denver School District 1 v. Industrial Commission, 682 P.2d 
513 (Colo. App. 1984); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  The 
issue being factual in nature, it is the Administrative Law Judge’s sole prerogative to 
determine the weight and sufficiency of the evidence, to make credibility determinations, 
and to resolve conflicts in the evidentiary record.  Halliburton Services v. Miller, 720 P.2d 
571 (Colo. 1986); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002). 

2. A Prehearing Administrative Law Judge has jurisdiction to issue 
interlocutory orders determining discovery matters. § 8-43-207.5. An independent 
medical examination is a form of discovery. Newell v. Engle, M.D., 899 P.2nd 273 (Colo. 
App. 1994)(granting sanctions pursuant to C.R.C.P. 37 for failure to comply with order 
compelling attendance at psychiatric examination pursuant to C.R.C.P. 35(a)).  
Therefore, the Prehearing Conference Order dated October 31, 2011, granting 
Respondents’ motion for protective order precluding Claimant's attorney from attending 
the vocational interview or from recording the interview was within the authority granted to 
a Prehearing Administrative Law Judge by statute.  

3. The legal standard for review of an alleged abuse of discretion is whether, 
under the totality of the factual circumstances at the time of the Administrative Law 
Judge’s determination, the Administrative Law Judge’s order “exceeds the bounds of 
reason.” Mills v. Jacobs Entertainment, W. C. No. 4-609-019 (April 6, 2011), citing 
Rosenberg v. Board of Education of School District # 1, 710 P.2d 1095 (Colo. 1985). 

4. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that he is entitled to post-MMI maintenance care as being prescribed by 
Dr. Sacha. 

5. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that he is entitled to pool therapy as being prescribed by Dr. Sacha. 

6. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that PALJ Purdie abused her discretion in issuing an 
order that granted the Respondent’s motion to prohibit the Claimant’s attorney from 
attending the Respondent’s vocational evaluation and in denied the Claimant’s motion to 
have Respondent’s vocational evaluation recorded. 

ORDER 



  

 It is therefore ordered that: 

1. The Respondent shall provide post-MMI maintenance medical care as 
determined by Dr. Sacha. 

2. The Respondent shall provide the Claimant with pool therapy as prescribed 
by Dr. Sacha. 

3. The Claimant’s request to overturn PALJ Purdie’s prehearing order is 
denied and dismissed. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: June 6, 2012 /s/ original signed by: 
 
 
Donald E. Walsh 
Administrative Law Judge 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
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WORKERS’ COMPENSATION NO. WC 4-859-591-01 
 
 



  

ISSUES 

 The following issue was raised for consideration at hearing. 

 1. Whether the Claimant proved her average weekly wage (AWW) should 
include wages from a post injury subsequent employer.  

 
FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings 
of Fact are entered. 

1. Claimant was involved in an admitted industrial accident on May 26, 2011.   
 
2. In Claimant’s position for the Employer her duties were to cold call prospects 

who might be interested in purchasing water meters sold by Employer.   Claimant 
primarily dealt with municipalities in her position for Employer.    

 
3. Claimant’s AWW with Employer was $738.46.   
 
4. After the May 26, 2011, accident, Claimant was placed on restrictions by the 

authorized treating physician.    
 
5. Claimant’s employment with Employer ended on or about August 30, 2011.    
 
6. Subsequently, Claimant applied for a job with *E2.  Claimant’s job duties at *E2 

were to market and sell Employer’s products to businesses in the medical field.  Her 
salary was to be $60,000 annually.     

 
7. Claimant’s employment with *E2 started on October 1, 2011, and she was 

terminated effective November 7, 2011.  
 
8. *C, *E2’s Vice President of Sales, testified in her deposition that *E2 

manufactures and sells medical specimen imaging devices.  Claimant was employed by 
*E2 for 5 weeks as a Regional Sales Manager.  *C was part of the team that interviewed 
and then hired Claimant.   

 
9. *C started with *E2 as a Regional Sales Manager, so she was familiar with 

Claimant’s job duties and responsibilities. Some of those duties were to travel, go to 
shows, conventions and seminars, do demonstrations that involved setting up equipment 
and then, after selling the equipment,  a regional Sales Manager does onsite training.  *C 
credibly testified that the Claimant was specifically informed of the duties and 
responsibilities of a Regional Sales Manager during the interview process.  Claimant’s  
testimony to the contrary is found not credible.   

 
10. The Regional Sales Manager position also requires certain physical abilities.  

Claimant in the Regional Sales Manager position was expected to be able to handle a 



  

tabletop version of the product being sold as well as a larger model that is on wheels.  The 
smaller model weighs about 70 pounds and the Regional Sales Manager was expected to 
be able to lift that out of its’ case.  The larger model weighs about 250 pounds, but it is on 
wheels, so the Regional Sales Manager must be able to push it up and down ramps and 
move it through hospital floors and over door jams and through elevators.  This requires 
the physical ability to push this 250 pounds machine around. 

 
11. In addition, the Regional Sales Manager is expected to be able to get down on 

their hands and knees to get inside the cabinet to make sure everything is set properly 
and operational.  

 
12. Claimant was separated from her employment with *E2 for a variety of 

reasons.  *C credibly testified that the Claimant had difficulties operating typical office 
equipment.  Claimant also continued to work for her prior employer and *E2 felt that was a 
breach of their employment agreement with Claimant.  Claimant also mentioned to *C that 
she might have difficulty with the extensive physical exertions required at one of the 
locations where the equipment was displayed because she had previously broken her 
ankle.  *C testified that Claimant never mentioned this limitation in her interviews.  *C 
asked Claimant to provide a letter stating she was physically capable of lifting the amount 
of equipment she needed to lift, to set up the equipment, and to travel.  Claimant never 
provided *C such a letter.   

 
13. For these reasons alone, the ALJ finds that the Claimant was not capable of 

performing the job that *E2 hired her to do.  
 
14. While Claimant was employed by *E2, she was under physical restrictions of 

lifting no more than 25 pounds, walking no more than 3 hours a day or standing 4 hours a 
day or pushing/pulling no greater than 25 pounds.  Based on those restrictions, the ALJ 
additionally finds that the Claimant was not capable of performing the job *E2 hired her to 
do.  

 
15. Claimant testified that after her May 26, 2011, injury, just doing her job for 

Employer, which involved driving, flying to customers, and hauling her luggage and water 
meter samples weighing 40 pounds was a challenge. 

 
16. Claimant argued at the hearing that one basis for seeking indemnity benefits, 

an issue since resolved by the parties, was that her job duties for Employer exceeded her 
restrictions. Since Claimant admits that her employment for Employer exceeded her 
restrictions, then it would also be true for Claimant’s work at *E2 that it too exceeded her 
restrictions. 

 
17. Claimant failed to prove her AWW should be increased based on her wages 

from a subsequent employer. The record reveals that Claimant was unable to perform the 
essential functions of the job she was hired to do at *E2 as she was unable to adequately 
operate basic office equipment. The record also reveals that Claimant was physically 
unable to perform the essential functions of the job she was hired to do at *E2.  



  

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of 
Law are reached. 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 
2004).  The facts in a Workers' Compensation case are not interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
3. It is the ALJ’s sole province to assess the credibility of the witnesses.  Monfort 

Inc. v. Rangel, 867 P.2d 122 (Colo. App. 1993).   
  4. When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
5.  Section 8-42-102(2)(d), C.R.S, sets forth the method for calculating the AWW. 

The overall purpose of the statutory scheme is to calculate “a fair approximation of the 
claimant’s wage loss and diminished earning capacity.” Campbell v. IBM Corp., 867 P.2d 
77 (Colo. App. 1993). 

 
6. Claimant argued that under the Avalanche Industries, Inc. v. Clark 198 P.3d 

589 (Colo. 2008) case, her post injury subsequent employment earnings from *E2 should 
be included in her AWW calculation. The ALJ disagrees. 

 
7. In Benchmark/Elite, Inc. v. Simpson, the Colorado Supreme Court overruled 

the part of its holding in Avalanche Industries, Inc. v. Clark that the claimant’s “time of 
injury” as used in Section 8-42-102(3) could mean either time of accident or time of 
disablement. However, in Benchmark the court reaffirmed that under the Workers' 
Compensation Act, in determining an employee’s AWW the ALJ may choose from two 
different methods set forth in Section 8-42-102. The court noted the first method, referred 



  

to as the “default provision,” provides that an injured employee’s AWW “be calculated 
upon the monthly, weekly, daily, hourly, or other remuneration which the injured or 
deceased employee was receiving at the time of injury.”  Section 8-42-102(2). The court 
then explained the second method for calculating an employee’s AWW, referred to as the 
“discretionary exception,” applies when the default provision “will not fairly compute the 
[employee's AWW].”  Section 8-42-102(3). In such a circumstance, the ALJ has discretion 
to “compute the [AWW] of said employee in such other manner and by such other method 
as will, in the opinion of the director based upon the facts presented, fairly determine such 
employee's [AWW].” Id. 

 
8. Based on the facts and circumstances in this case, the ALJ concludes that  

Claimant’s earnings from *E2 should not be included in the calculation of Claimant’s  
AWW. 

 
9. When arguing that wages earned post injury should be included in a 

calculation of AWW, it is axiomatic that a Claimant must be able to prove they could have 
earned such wages.  “… [A] claimant cannot receive an increased award under the 
discretionary exception when the claimant cannot prove that he or she was able to earn 
the higher wage, see St. Mary’s Church & Mission v. Indus. Comm’n of State of Colo, 735 
P.2d 902, 904 (Colo.App.1986).”  Avalanche, supra at 596. 

 
10. Here based on *C’s credible testimony it was established that Claimant was 

not qualified or able to perform the job *E2 had hired her to do.  The record establishes is 
that Claimant applied for a job she was incapable of performing and which she only held 
for a period of approximately 38 days before being separated from that employment 
because she could not perform the duties of the position, including the physical duties of 
the position.    

 
11. It is concluded that Claimant failed to establish grounds to show an injustice 

would result by use of the default provision to calculate her AWW based on her earnings 
at the time of injury. See Weddell v. Glenwood Medical Associates, W.C. No. 4-818-037 
(January 18, 2011) 

 
12. It is concluded that Claimant’s wage at the time of injury of $738.46 is the 

fairest approximation of Claimant’s wage loss and diminished earning capacity.      
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s average weekly wage at the time of injury of $738.46 is the fairest 
approximation of Claimant’s wage loss and diminished earning capacity.  

 

 All matters not determined herein are reserved for future determination. 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _June 8, 2012 

Margot W. Jones 
Administrative Law Judge 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-876-01 
 
 

 

ISSUES 

 Did claimant prove by a preponderance of the evidence that his average 
weekly wage should be increased by earnings from concurrent employment to more fairly 
approximate his wage loss from the injury? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
temporary partial disability benefits because he is unable to perform duties required by 
his concurrent employment? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates a temporary labor business providing labor on demand 
to client businesses that need temporary workers. On January 12, 2012, claimant 



  

sustained a crush injury to his arm while working as a temporary worker for a recycling 
company. Claimant had worked for employer for several days in calendar year 2011.  
January 12th was claimant’s first day working for employer during calendar year 2012. 

2. At the time of his injury, employer was paying claimant $7.64 per hour. On 
April 25. 2012, insurer filed a General Admission of Liability, admitting liability for 
compensation benefits based upon an average weekly wage (AWW) of $61.12. Insurer 
calculated claimant’s AWW by multiplying the hourly wage of $7.64 per hour over an 
8-hour day (8 x $7.64 = $61.12). Insurer thus limited claimant’s average weekly to his 
earnings on the day he was injured. 

3. On November 2, 2011, claimant entered into a contract to provide 
property-remodeling services to *D, d/b/a *D Properties. Claimant leased a condominium 
from *D Properties. Mr. *D agreed to pay claimant $28.00 per hour, which he agreed to 
credit against claimant’s damage deposit and rent. Claimant billed $560.00 to *D 
Properties on December 1, 2011, for 20 hours of labor; he billed $1,120.00 on December 
15, 2011, for 40 hours of labor; he billed $1,120.00 on December 22, 2011, for 40 hours of 
labor; and he billed $1,120.00 on January 5, 2012, for 40 hours of labor. 

4. Mr. *D testified that he credited most of the cost of the labor claimant billed 
against rent. In addition, Mr. *D paid claimant $310.00 in the form of two checks. *D 
Properties did not provide claimant a 1099 for his earnings in 2011. The Judge weighs 
against claimant’s credibility the fact that he neither filed a federal income tax return for 
calendar year 2011 nor declared income from *D Properties on such return. The Judge 
nonetheless credits the testimony of Mr. *D to show *D Properties paid claimant 
$3,910.00 for his labor. 

5. The Judge infers from claimant’s billing to *D Properties that he began work 
on Monday, November 28, 2011, and worked various hours over the 39 days between 
then and January 5, 2012.  Over those 39 days, claimant earned $3,910.00, or $100.25 
per day. The Judge finds it more probably true that an AWW of $701.75 (7 x $100.25 = 
$701.75) fairly represents his earnings from concurrent employment as a laborer for *D 
Properties.  

6. Claimant showed it more probably true than not that his injury at employer 
contributed to some degree to his wage loss his wage loss from concurrent employment 
for *D Properties. Crediting claimant’s testimony, restrictions from his injury at employer 
preclude him from performing the type of work he performed for *D Properties.  Claimant’s 
injury proximately caused his wage loss from his concurrent employment with *D 
Properties. 

7. Claimant showed it more probably true than not that an AWW of $762.87 
($61.12 + $701.75 = $762.87) more fairly approximates his wage loss from his injury at 
employer. Claimant does not contest insurer’s admission for an AWW of $61.12 based 
upon his earnings at employer.  

 



  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has prove by a preponderance of the evidence that his AWW 
should be increased by earnings from concurrent employment with *D Properties in order 
to more fairly approximate his wage loss from the injury and that he is entitled to 
temporary partial disability (TPD) benefits. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra. 

Section 8-42-102(2), supra, requires the judge to base claimant's AWW on his 
earnings at the time of injury.  Section 8-42-102(3), supra, grants the judge discretionary 
authority to alter the statutory formula if for any reason it will not fairly determine 
claimant's AWW.  Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The 
overall objective of calculating AWW is to arrive at a fair approximation of claimant's wage 
loss and diminished earning capacity.  Ebersbach v. United Food & Commercial Workers 
Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  Earnings from concurrent 
employment may be included in a claimant's AWW where the injury impairs earning 
capacity from such employment.  Jefferson County Schools v. Dragoo, 765 P.2d 636 
(Colo. App. 1988). 

Section 8-42-103(1), supra, requires a claimant seeking temporary disability 
benefits to establish a causal connection between the industrial injury and subsequent 
wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 P.2d 671 (Colo. 
App. 1997).  To prove entitlement to TPD benefits, claimant must prove that the industrial 
injury contributed to some degree to a temporary wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).  Thus, if the injury in part contributes to the wage 
loss, TPD benefits must continue until one of the elements of §8-42-106(2), supra, is 
satisfied.  Champion Auto Body v. Industrial Claim Appeals Office, supra.   Section 
8-42-106(2)(a), supra, provides that TPD benefits cease when the employee reaches 
maximum medical improvement. 

Here, the Judge found claimant showed it more probably true than not that his 
injury at employer contributed to some degree to his wage loss from concurrent 
employment for *D Properties and that an AWW of $762.87 more fairly approximates his 
wage loss from his injury at employer. Claimant thus proved by a preponderance of the 



  

evidence that he is entitled to TPD benefits based upon an AWW of $762.87. 

The Judge concludes insurer should pay claimant TPD benefits from January 12, 
2012, ongoing, based upon an AWW of $762.87. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Insurer shall pay claimant TPD benefits from January 12, 2012, ongoing, 
based upon an AWW of $762.87. 

2. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __June 11, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
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ISSUES 

 The issues for determination are maximum medical improvement (MMI), 
medical benefits, temporary disability benefits from October 23, 2009 to June 30, 2011, 
and permanent partial disability benefits. Respondents seek to overcome the Division 
independent medical examiner’s (DIME) opinion of MMI and his impairment rating. 
Claimant seeks to overcome the DIME opinion on impairment.  

FINDINGS OF FACT  

1. Claimant has a significant history of chronic thoracic and low back pain dating 
back to 2004. On January 28, 2009, Claimant reported ongoing lumbar pain. On February 
23, 2009, Claimant was prescribed OxyContin. On April 15, 2009, Claimant reported 
constant pain in the back of his hip. Ellen Price, D.O., provided acupuncture and 
increased his OxyContin prescription. She again documented Claimant’s history of low 
back pain and right sacroiliitis. Dr. Price, on April 15, 2009, less than four weeks prior to 
the compensable accident, noted that Claimant’s pain was four out of ten, was mostly in 
the back of his right hip, was constant, and never goes away.  

2. On May 7, 2009, Claimant sustained this compensable injury. The injury 
occurred as Claimant was assisting a customer of Employer who had fallen.  

3. Claimant presented at the Community Hospital emergency room for an 
evaluation following the May 7, 2009 event. Claimant reported that it felt like he had 
“pulled something in the right mid-back region.” Claimant complained of some slight 
numbness in his right leg. The attending physician noted that Claimant was already on 
narcotics prescribed by Dr. Price. This was the only symptom reported by Claimant prior 
to October 2009 that possibly could indicate a radiculopathy. Non-narcotic medications 
were provided. Claimant was diagnosed with an acute thoracic strain.  

4. Claimant saw Physician’s Assistant Kimberly Hoyt on May 8, 2009. P.A. Hoyt 
noted an associated right paraspinal muscle strain. Claimant was directed to follow-up 
with Dr. Price.  

5. On May 13, 2009, Claimant told Dr. Price that he continued to have right hip 
pain and sacroiliac joint pain. Dr. Price diagnosed Claimant with “right sacroiliitis with 
acute exacerbation of pain.” Dr. Price referred Claimant to Dr. Dorenkamp for “some 
chiropractic to see if it will help with his SI joint.”  

6. Claimant received chiropractic care from Ben W. Dorenkamp, D.C., on May 14, 
2009.  

7. By May 26, 2009, Claimant reported that his low back pain was essentially 
gone. Dr. Price reduced Claimant’s OxyContin prescription and continued to provide 
acupuncture.  

8. Claimant reported to Dr. Dorenkamp on June 5, 2009 that he felt better, 
although he was somewhat achy. Dr. Dorenkamp noted that Claimant felt more pain after 
Dr. Price reduced his pain medications.  

9. Claimant was examined by Dr. Price on June 17, 2009. She reported Claimant 
working two jobs and that he demonstrated overall improvement. Dr. Price continued to 
reduce Claimant’s pain medications. She provided acupuncture.  



  

10. During a June 16, 2009 chiropractic session, Claimant attributed his back 
soreness to a decrease in his pain medication and increased activity levels. Dr. 
Dorenkamp noted on July 13, 2009 that Claimant had spondylolisthesis. In a July 27, 
2009 note, Dr. Dorenkamp attributed Claimant’s continuing problems to the 
spondylolisthesis.  

11. During the evaluation on July 28, 2009, Dr. Price noted that Claimant “has 
evidence of tenderness in the anterior shoulder area, mid thoracic, and low back. He has 
evidence of multiple neuromas in the back, which were unchanged.” The only treatment 
provided by Dr. Price was continued acupuncture. Claimant was told to follow-up in four 
weeks.  

12. Dr. Price saw Claimant for the follow-up on September 1, 2009. She explained 
that an MRI had not been done. She noted that, “most of his pain is really in the low back 
in a prone position with evidence of sacroiliac pain.” Dr. Price attributed Claimant’s upper 
back pain to his non-work related condition.  She stated, “he does have multiple 
neuromas, which he has had chronic pain in the past for.” Dr. Price placed Claimant at 
maximum medical improvement.  

13.  On September 1, 2009, when Dr. Price initially placed Claimant at MMI, 
Claimant had no radicular symptoms and had no indications for an MRI. Claimant was still 
experiencing pain, as he had before this compensable injury. Claimant continued to work 
despite his pain.  

14. Claimant’s back pain increased significantly after walking a mile in October 
2009. Claimant couldn’t sleep because of the increasing pain. Claimant sought care at an 
emergency room. An MRI was taken.  

15. Dr. Price examined Claimant on October 12, 2009. Dr. Price noted that 
Claimant’s condition had become much worse since she last saw Claimant on September 
1, 2009. She noted that the MRI taken a few days before showed evidence of a moderate 
right paracentral disc herniation at L5-S1, possibly abutting on the right nerve root. Dr. 
Price took Claimant off work and ordered an epidural injection with Dr. Lewis and an 
EMG. She changed Claimant’s prescriptions. In her report she stated; “I feel the patient’s 
MMI should be reversed. His situation has gotten worse.” This comment is more of a 
statement that Claimant was no longer at MMI, than a statement that Claimant never 
reached MMI.  

16. Dr. Price examined Claimant on October 21, 2009. She stated that Claimant “is 
doing much better.” In a letter to the adjustor on November 3, 2009, Dr. Price 
recommended treatment “to help get [Claimant] back to MMI.” 

17. J. Dale Urt, D.O., examined Claimant on November 20, 2009. This was a 
pre-operative examination. His assessment was degenerative disc disease of the lumbar 
spine, radiculitis, insomnia, sleep apnea, androgen deficiency, hyperlipidemia, and 
chronic pain. A laminectomy was scheduled.  

18. Claimant underwent surgery consisting of a L5-S1 right micro-diskectomy and 
osteophytectomy. The surgeon was Donald S. Corenman, M.D. His pre and 
post-operative diagnosis was L5-S1 right extruded disk herniation with radiculopathy.  

19. Dr. Price saw Claimant after the surgery on December 18, 2009. Dr. Price 



  

provided acupuncture and adjusted his prescriptions.  
20. In March 2010, Claimant complained of increased pain after doing squats at 

physical therapy. An MRI taken on March 12, 2010 showed increasing posterior disc 
bulging L4-L5.  

21. Dr. Price examined Claimant on April 2, 2010. She provided acupuncture. She 
recommended selective nerve root block and EMG and recommended that Claimant 
return to Donald Corenman, M.D., to determine if surgery was necessary. On April 30, 
2010, Dr. Price saw Claimant again. She noted that Claimant had an L5-S1 injection. 
Claimant was complaining of loss of bladder control. Dr. Price added the diagnosis of 
neurogenic bladder. Dr. Price referred Claimant to Dr. Nishiya for the bladder problem 
and she recommended an L4-5 epidural injection.  

22. Michael J. Murray, M.D., an urologist, examined Claimant on June 8, 2010. 
Claimant complaint of episodes of total incontinence since his back surgery. Dr. Murray 
stated that there could be a neurogenic component to Claimant’s bladder problems, but 
the narcotics for postoperative pain relief is the more likely cause of his incontinence. Dr. 
Murray provided treatment for Claimant’s bladder problems. On April 17, 2012, Dr. 
Murray authored a letter. In the letter she stated that, “I feel the majority of his symptoms 
are primarily due to what has occurred since 2009 and that would be a combination of the 
pain he continues to experience along with back surgery and back injury.” 

23. Claimant was examined by Allison Fall, M.D., on June 24, 2010. Dr. Fall did an 
extensive review of the medical records. Dr. Fall stated that Claimant sustained a 
“temporary aggravation of thoracic pain following holding an elderly woman on 05/07/09 
at work” and that this was “clearly documented in the medical records.” Dr. Fall stated that 
none of Claimant’s reported symptoms on June 24, 2010 were related to the May 7, 2009 
event. Dr. Fall stated that the accident on May 7, 2009 resulted in a temporary 
aggravation of thoracic pain. Dr. Fall stated that Claimant reached MMI for the May 7, 
2009 accident on September 1, 2009, as stated by Dr. Price. 

24.  Dr. Price reviewed the report of Dr. Fall and prepared a report on July 14, 
2010. Dr. Price stated that all of Claimant’s low back pain is due to the injury of May 9, 
2009. She also stated that her impairment rating on September 1, 2009 was correct 
“because the patient had only musculoskeletal problems at that time and therefore a 
Table 53 diagnosis was not appropriate.” “What [Dr. Fall] fails to describe is that the 
patient’s situation got worse and the case had to be reopened and this is when we 
decided to go further and order an MRI and found the extruded segment.” 

25. Dr. Corenman reviewed Dr. Fall’s report and prepared a report on July 20, 
2010. He stated that Claimant had no history of low back pain prior to the accident in May 
2009. Dr. Corenman stated that Claimant had a “permanent injury to a previous 
degenerative condition, or a de novo aggravation or a new onset injury. I think he needs 
further treatment.”  

26. Dr. Price examined Claimant on February 9, 2011. She placed Claimant at 
MMI and rated his impairment. The impairment was much higher than what she had found 
in September 2009. On June 30, 2011, Dr. Price added an impairment rating for 
Claimant’s neurogenic bladder. 



  

27. John S. Hughes, M.D., examined Claimant on March 12, 2011. He reviewed 
the medical records that had been provided to him. Dr. Hughes included a “work-related 
lumbar sprain/strain on May 7, 2009 with progressive right lateralizing L5-S1 disc 
extrusion leading to disc removal surgery by Dr. Corenman on December 7, 2009” and 
“persistence of radiculopathy and development of neurogenic bladder post surgery as 
documented during April 2010 by Dr. Price.” Dr. Hughes stated that the May 2009 
accident “quite likely” caused the disc extrusion. “Given the temporality of progressive 
radiculopathy following this incident, it is my opinion that the work related lumbar spine 
injury of May 7, 2009 resulted in the disc extrusion and the need for surgical treatment.” 

28. Richard Stieg, M.D., the Division IME, examined Claimant on January 4, 2012. 
Dr. Stieg stated that Claimant reached MMI on June 30, 2011. Dr. Stieg stated: “with 
regard to causation, I concur with medical file review of Dr. John Hughes that the patient’s 
lumbosacral (L5-S1) disc herniation is related to the 05/07/09 injury and that his residual 
symptoms are due to a residual SA radiculopathy… I do not concur with Independent 
Medical Examiner Allison Fall, who gave the patient no impairment, feeling that the injury 
of 05/07/09 was unrelated.” Dr. Stieg does not discuss the basis for his opinion that 
Claimant’s L5-S1 herniation is related, other than the statement that he agrees with Dr. 
Hughes and disagrees with Dr. Fall.  

29. Dr. Stieg did not relate Claimant’s bladder condition to the compensable injury. 
Dr. Stieg rated Claimant’s impairment at 26% of the whole person, based on an 
impairment of 17% for loss of range of motion of the lumbar spine, 10% for a specific 
disorder of the lumbar spine under Table 53, AMA Guides, and 1% for loss of sensation in 
the lower extremity. 

30. Dr. Price reviewed Dr. Stieg’s report. In her February 14, 2012 report she 
stated that she did not agree with Dr. Stieg’s opinion that Claimant’s bladder problems 
were not related. Dr. Price stated that the bladder problems were related and she 
recommended a second opinion from a urologist.  

31. Dr. Fall testified at the hearing. She stated that she disagreed with Dr. Hughes 
opinion that there was a temporal relationship between Claimant’s accident in May 2009 
and symptoms of a disk herniation in October 2009. She stated that, based on Dr. Price’s 
notes, there was no radiculopathy, no loss of range of motion, and no specific defect of 
the lumbosacral spine on September 1, 2009. She stated that Claimant was stable and 
functional at that time and that there was no evidence of a disk protrusion. Dr. Fall again 
stated that Claimant was at maximum medical improvement on September 1, 2009 with 
no impairment. Dr. Fall stated that Claimant’s back pain was “essentially gone” by 
September 1, 2009. Dr. Fall agreed with Dr. Stieg’s opinion that the bladder condition was 
not related to the compensable injury.  

32. Claimant testified at the hearing. Claimant testified that between May 7, 2009 
and September 1, 2009, he had some good days and some bad days, depending on 
activities and medication. He testified that when he told Dr. Price on May 26, 2009 that his 
pain was “essentially gone”, he was feeling better but the pain was not resolved. Claimant 
testified to a dramatic increase in his back and leg pain after walking on a track in October 
2009. He stated that while he had some bladder problems before May 7, 2009, his 
bladder problems were significant different and worse after this surgery in December 



  

2009.  
33. The opinion of Dr. Fall is credible and persuasive. Her opinion that Claimant’s 

condition was stable on September 1, 2009, is supported by the reports of Dr. Price. On 
September 1, 2009, Claimant’s condition from the May 2009 compensable injury had 
essentially resolved. Claimant’s complaints on September 1, 2009 were not significantly 
different than they were prior to May 7, 2009. Dr. Price’s opinion on September 1, 2009 
that Claimant had reached maximum medical improvement is credible and persuasive. 
Dr. Price’s opinion in October 2009 and thereafter that Claimant was no longer at MMI is 
not inconsistent with her opinion that Claimant had reached MMI on September 1, 2009. 
Dr. Hughes comment that Claimant’s radiculopathy progressed is also not inconsistent 
with MMI on September 1, 2009.  

34. Dr. Hughes opinion that there is a temporal relationship between the May 2009 
accident and the October 2009 worsening and eventual surgery is not persuasive. Dr. 
Stieg bases his opinion that Claimant reached MMI in June 30, 2011 on Dr. Hughes. The 
opinion of Dr. Stieg is not persuasive. Considering all the evidence, it is found that it is 
highly likely that the MMI opinion of Dr. Stieg, the Division independent medical examiner, 
is incorrect. Claimant reached MMI on September 1, 2009.  

35. Dr. Stieg’s opinion that Claimant has sustained an impairment of 26% of the 
whole person is based on impairments that Claimant developed after reaching MMI. It is 
highly likely that the impairment rating of Dr. Stieg does not accurately reflect Claimant’s 
impairment on September 1, 2009.  

36. On September 1, 2009, Dr. Price, the authorized treating physician, rated 
Claimant’s impairment at five percent. Dr. Price noted that Claimant did not have a Table 
53 diagnosis. Dr. Price assigned the five percent impairment based on page 52 of the 
AMA Guides, “Other Musculoskeletal System Defects”.  

37. Dr. Fall, in her report of June 24, 2010, stated that Claimant had no impairment 
as a result of the May 7, 2009 accident. Dr. Fall stated that Claimant had returned to 
baseline by September 1, 2009, and had no Table 53 diagnoses. Dr. Fall noted that Dr. 
Price’s rating of 5% for “Other Musculoskeletal System Defects” is inappropriate. Dr. Fall 
noted that Dr. Price did not indicate what diagnosis was the basis for the “Other 
Musculoskeletal System Defects” rating. Dr. Fall stated that no rating is to be given for the 
spine if there is no Table 53 diagnoses. The rating of Dr. Fall is credible and is more 
persuasive than the rating of Dr. Price.  

38. When Claimant reached MMI on September 1, 2009, Claimant had no ratable 
impairment under the AMA Guides from the compensable injury.  

CONCLUSIONS OF LAW 

The DIME physician's finding of MMI medical impairment is binding unless 
overcome by clear and convincing evidence. Section 8-42-107(8)(b) and (c), C.R.S. 
"Clear and convincing" evidence has been defined as evidence which demonstrates that 
it is "highly probable" the DIME physician's rating is incorrect. Qual-Med, Inc., v. Industrial 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995). 

MMI is defined as the date when all medically determinable impairment caused by 



  

the injury is stable and no further treatment is reasonably expected to improve the 
condition. Section 8-40-201(11.5), C.R.S.; McLane Western Inc. v. Industrial Claim 
Appeals Office, 996 P.2d 263 (Colo. App. 1999). 

Claimant was initially placed at MMI on September 1, 2009. At that time he had no 
symptoms that indicated he needed an MRI or surgery. He had recovered to his pre-injury 
state. His condition became much worse in October 2009. Dr. Stieg, the DIME physician, 
stated that Claimant did not reach MMI until June 30, 2011, after his recovery from the 
December 2009 back surgery. Dr. Stieg based that determination on the opinion of Dr. 
Hughes, who stated there was a temporal relationship between the accident in May 2009 
and the worsening in October 2009. However, other than on the initial examination, there 
were no symptoms noted in Claimant’s legs until October 2009. Claimant’s condition was 
stable on or before September 1, 2009, and no further treatment for the compensable 
injury was needed. The opinion of Dr. Fall that Claimant reached MMI on September 1, 
2009, is credible and persuasive. It is highly likely that the MMI determination of Dr. Stieg, 
the DIME physician, is incorrect. Respondents have overcome the DIME determination of 
Dr. Stieg by clear and convincing evidence.  

Temporary disability benefits are not payable after MMI. Section 8-42-105(3)(a), 
C.R.S. Claimant’s request for temporary disability benefits after he reached MMI is 
denied.  

Medical benefits are payable for treatment that is reasonably needed to cure or 
relieve Claimant from the effects of the compensable injury. Section 8-42-101(1), C.R.S. 
Claimant’s treatment in October 2009 and thereafter was not the result of the May 2009 
compensable injury. Insurer is not liable for the costs of Claimant’s treatment after 
September 1, 2009.  

Dr. Stieg’s impairment rating is based on Claimant’s condition after he had the 
surgery which was after MMI. His rating is not based on Claimant’s condition at MMI on 
September 1, 2009. It is highly likely that the rating of Dr. Stieg is incorrect. Respondents 
have overcome the impairment rating of the DIME physician by clear and convincing 
evidence.  

Dr. Price, an authorized treating physician, rated Claimant’s impairment at 5% for 
“Other Musculoskeletal System Defects”. She found no specific disorder of the spine, and 
did not rate for loss of range of motion. Dr. Fall testified that Dr. Price’s rating was not in 
conformity with the AMA Guides. Dr. Fall testified that on September 1, 2009 Claimant 
had no impairment due to the injury of May 2009. The testimony of Dr.Fall is credible and 
persuasive. It is found and concluded that Claimant has sustained no impairment as a 
result of the injury of May 2009.  

 
ORDER 

 It is therefore ordered that: 
1. Claimant reached maximum medical improvement for this compensable 

injury on September 1, 2009.  
2. Claimant’s treatment after September 1, 2009, was not related to the 



  

compensable injury and Insurer is not liable for the costs of that treatment.  
3. Claimant’s request for temporary disability benefits after September 1, 

2009 is denied.  
4. Claimant had no impairment from the compensable injury when she 

reached maximum medical improvement on September 1, 2009. Insurer is not liable for 
permanent disability benefits.  

DATED: June 13, 2012 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
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ISSUES 

1. Compensability; 

2. Medical benefits: authorization for left and right shoulder surgeries and 
payment of ___ Memorial Hospital bill dated December 12, 2011; 

3. Temporary total disability benefits from November 17, 2011 and continuing; 

4. Offsets. 

STIPULATIONS 

The parties stipulated that Claimant’s average weekly wage is $419.83. 

FINDINGS OF FACT 

1. The employer hired claimant as a “flagger” on February 28, 2011. Claimant 
is fifty-six years old. Claimant’s duties required her to set up and take down free-standing 
traffic signs in road construction zones and hold traffic signs throughout the day in order to 
direct traffic through the construction zones. Claimant has alleged that she injured her left 
shoulder on August 29, 2011, while lifting the base of a road sign into the back of her work 
truck.  

 
2. At the time of the alleged injury, the employer assigned claimant to perform 

flagging duties for the ___ County Road and Bridge Department. Claimant’s sister was 
also a flagger for the employer and was assigned to work at the other end of the 



  

construction zone.  Claimant testified that towards the end of her shift on August 29, 2011, 
while lifting a base of a traffic sign that weighed 38-40 pounds, she felt a “pop” in her left 
shoulder. Claimant testified that she “yelled really loud” and her sister “ran over” to see 
what happened (audio recording at 0:15-0:18).  

 
3. Claimant testified that it was very painful when her left shoulder “popped” on 

August 29, 2011 and was very painful the next day on August 30, 2011. Claimant agreed 
that she knew it was important to report work injuries as soon as possible and that the 
employer instructed their employees to report work injuries as soon as possible.  
Nevertheless, claimant did not report the alleged injury to the employer on August 29, 
2011, because she was “out of minutes” on her cell phone (audio recording at 0:19). 
According to claimant, she worked two full work shifts on August 30, 2011 and August 31, 
2011 after suffering the alleged injury without reporting the injury to the employer or a 
supervisor with ___ County Road and Bridge.  She did not attempt to call the employer or 
leave a message on the employer’s answering machine.  

 
4. When claimant did report the injury to the employer, she testified that she 

did not know what time of day it was. Claimant remembered *F (employer representative) 
sitting at the computer and entering information while claimant recounted the 
circumstances of the injury. Claimant testified that she told *F that she injured her left arm. 
She testified she did not report the injury on August 30, 2011 because she “would have 
been late for work.” She testified that she did not report the injury to anyone from ___ 
County Road and Bridge because “they had all taken off” and that everyone was on the 
other side of the construction project  (audio recording at 0:20-0:23).  

 
5. Claimant testified that she may have actually first reported the injury to the 

employer on September 1, 2011. She also admits she saw the supervisor for ___ County 
and Bridge after August 29, 2011, but did not report any injuries to him because “she 
didn’t get a chance to” (audio recording at 1:26-1:29).  

 
6. The employer referred claimant to Dr. Jeffrey Krebs for evaluation and 

treatment on September 2, 2011. Claimant completed a “patient injury history sheet” for 
Dr. Krebs and indicated that she injured herself on Wednesday, August 31, 2011. 
Claimant listed as injured body parts the left shoulder, left bicep, and right bicep (Resp. 
Ex. F, pg. 34). Claimant testified she did not know why she told Dr. Krebs that she was 
injured on August 31, 2011 instead of August 29, 2011. Dr. Krebs continued to refer to 
Claimant’s date of injury as August 31, 2011.  

 
7. Claimant presented to Dr. Krebs for a follow-up examination on September 

16, 2011. In a handwritten note on the top of the medical record, it indicated Claimant was 
having right arm pain that was so bad she could not roll down her window. Claimant was 
also reporting neck pain and back pain. Claimant denied having problems in the past.  

 
8. Dr. Krebs also noted on September 16, 2011, that Claimant was uncertain 

whether there would be more work for her to do because the job she was working on was 
quickly coming to an end. It was noted Claimant lived with her daughter and grandson 



  

and was the only one working in the household. Dr. Krebs stated: 
 

9. “There may be some element of concern in terms of continued employment in 
regards to this situation… It may be that there is some overriding concern that is 
worsening her pain and preventing her from getting better and bring [sic] on also the right 
shoulder discomfort, perhaps related to the fact that this job may end and that there may 
not be any more activity” (Resp. Ex. F, pg. 38).  

 
10. A MRI of the left shoulder was conducted on September 19, 2011. The 

reason for the MRI was listed as “repetitive motion injury”. The MRI showed a full 
thickness tearing of the supraspinatus tendon with torn fibers retracted 14mm. There was 
mild atrophy of the supraspinatus muscle as well (Resp. Ex. I, pg. 75).  

 
11. A MRI of the right shoulder was also conducted on October 7, 2011, after 

Claimant complained of right shoulder and arm pain. The MRI of the right shoulder 
showed near full thickness tearing of the anterior supraspinartus, with only a few bursal 
surface fibers remaining. There was undersurface tearing of the subscapularis with 
biceps tendon subluxation and moderate tendinosis of the long head of the bicep tendon 
(Resp. Ex. I, pg. 77).   

 
12. Dr. Krebs referred claimant to Dr. Douglas Huene for an orthopedic 

evaluation on November 4, 2011. Dr. Huene also listed the date of Claimant’s injury as 
August 31, 2011. Dr. Huene reported Claimant’s past medical history as “healthy”. After 
reviewing the MRIs, Dr. Huene recommended that Claimant undergo arthroscopic 
surgery on both the left and right shoulders.  Because Claimant indicated she wanted 
surgery on the right shoulder first, Dr. Huene requested authorization for right shoulder 
surgery on November 7, 2011 (Resp. Ex. G, pp. 70-73).  

 
13. On November 17, 2011, Claimant returned to Dr. Krebs for an evaluation. 

Dr. Krebs indicated that “as we review her mechanism of injury, we see that while working 
for [employer] lifting a traffic sign and base into a truck, she did this repetitively at a time. 
She in this way injured her shoulders.” Dr. Krebs noted there were AC joint degenerative 
changes in both the right and left shoulders. He went on to opine: 

 
14. “This [degenerative changes] preexisted her injury but I do think that with the 

arthritic change and the repetitive movement and cumulative trauma, this resulted 
probably in tendonitis and then with continued pressure and trauma the ruptures of 
tendons are noted” (Resp. Ex. F, pg. 51).  

 
15. On December 12, 2011, Claimant sought treatment from the Memorial 

Hospital Emergency Department on her own volition. The hospital records indicated that 
Claimant was experiencing “moderate” pain in the right shoulder that was chronic. The 
notes indicated that the injury happened “months ago”, Claimant had chronic pain, and 
had experienced an acute exacerbation. The note indicated Claimant called her primary 
care physician who was at lunch, and therefore presented to the ED for pain 
management. Claimant was released without treatment and was told to follow up with her 



  

primary care physician (Resp Ex. J, pp. 93-94).  
 

16. During the course of the claim investigation, *G (claims representative) from 
the Insurer conducted an interview with Claimant on November 22, 2011.  Claimant first 
told *G she injured her shoulder on August 29, 2011 while putting signs in the back of her 
truck, and “while doing that my arm popped. And so I reported it to [employer]” (Claimant 
Ex. 10, pg. 5). However, Claimant later had the following exchange with *G concerning 
the mechanism of injury: 

 
Q. Okay, So you—now, on the—so on the 29th did you notice—you know, did you lift up a 
sign in a particular manner, or did you—were you putting signs away? Or I guess what 
triggered you to realize that you were having pain? 

 
Well, the pain, I’d say. You know, every time I even moved my arm. It popped. The 
shoulder would pop, and then I could even, did not even lift it, you know, my whole elbow, 
shoulder high, and it would just pop. And I pushed to feel my fingers, you know, on the top 
of my left shoulder, and you could just feel it pop in and out of place. 

 
Q. Okay. So I mean, was there like a specific lift you did, or— 

 
No. 

 
Q. –was it you just kind of woke up on the 29th and it was bothering you? 

 
Well, it just—yeah. I woke up and it started bothering me, and like, even—and I thought 
you know, just from being sore from standing there ten hours you know. You’d, like, be 
really sore, working. And then that next morning it was hard for me even to get dressed 
(Claimant Ex. 10, pp. 10-11).  

 
17. Claimant later changed her story again during the interview and told *G that 

she actually injured her left shoulder on August 29, 2011, while lifting signs in and out of 
her work truck. When *G reminded Claimant that she had previously stated that she woke 
up on August 29, 2011 in pain and that there was no specific lift that caused the injury, 
Claimant said “no, no, no, no, that’s not what I said” (Claimant Ex. 10, pg. 19).  

 
18. During the November 22, 2011 interview, *G told Claimant he was 

concerned about inconsistencies concerning the date of the injury. *G reminded Claimant 
that she told Dr. Krebs that she was injured on August 31, 2011 and now she was 
claiming August 29, 2011. Claimant responded: “can we change that to 8/29?” (Claimant 
Ex. 10,  pg. 30).  

 
19. Subsequent to *G’s interview with Claimant, Claimant responded to 

interrogatories sent by respondents’ counsel. Claimant indicated in her sworn responses 
dated January 31, 2012, that the injury occurred on August 31, 2011. She indicated that 
she could not report her injury until the following day, September 1, 2011. Claimant 
agreed at hearing that she provided these sworn responses (Resp. Ex. C, pg. 3).  



  

 
20. After Claimant reviewed her interview transcript with *G, Claimant 

submitted “supplemented” responses to interrogatories. In this set of responses, 
Claimant changed her previous statements and indicated that she actually suffered her 
injury on August 29, 2011 (Resp. Ex. D, pg. 17).  

 
21. When asked at hearing about inconsistencies concerning the date of injury, 

Claimant testified that she was “confused”. Claimant did not deny she told Dr. Krebs she 
was injured on August 31, 2011, but testified she “meant” to tell Dr. Krebs she was injured 
on August 29, 2011. Claimant testified she did not remember telling Dr. Huene she was 
injured on August 31, 2011. Claimant also admitted she never corrected her physicians 
about the date of injury even though she would bring in the WC164 form to the employer 
regularly, which listed August 31, 2011 as the date of injury. When asked why she stated 
the date of injury as August 31, 2011 in her sworn interrogatory responses after she had 
earlier told *G it occurred on August 29, 2011, Claimant testified she did not remember 
changing the date back to August 31, 2011 (audio recording at 0:56-1:05).   

 
22. Claimant testified she was able to perform her job without any assistance 

prior to August 29, 2011. Claimant testified that after August 29, 2011, the pain she 
experienced was located at the elbow and up the bicep area of the arm to the shoulder. 
Claimant agreed that she felt burning and numbness in the upper arm (audio recording at 
1:06). Prior to August 29, 2011, Claimant had been without health insurance (audio 
recording at 1:51).  

 
23. Claimant admitted that prior to August 29, 2011 she applied for Social 

Security Disability (SSDI) benefits in 2010.  Claimant testified that she told the Social 
Security Administration that she was unable to work because of disabilities, but then 
conceded that “I was having a hard time finding a job, there was no work around.” 
Claimant at first testified that she only had pain in her thumbs at the time she applied for 
SSDI benefits (audio recording at 1:08).  

 
24. However, in a report dated January 23, 2010, issued by a medical 

consultant for purposes of the SSDI application, Claimant told the consultant she had 
“numbness starting in the hands going up past the elbows for the last five years, starting 
to get worse” (Resp. Ex. K, pg. 99).  Claimant agreed that she reported this information to 
the consultant. Claimant also agreed that she was experiencing numbness in both arms 
that extended up the arms and past her elbows at the time of the examination in January 
2010 (audio recording at 1:12). 

 
25. Claimant admitted she never told Dr. Krebs that she applied for SSDI in the 

past. Claimant never discussed her prior medical conditions with Dr. Krebs. Claimant 
never told Dr. Krebs about the symptoms she was experiencing prior to August 29, 2011 
(audio recording at 1:16). Nor did Claimant report to Dr. Huene she applied for SSDI in the 
past and admitted that Dr. Huene was unaware of her past medical history (audio 
recording at 1:20-22).  

 



  

26. In addition to the left shoulder, Claimant also alleged that the right shoulder 
was injured as a result of using her right arm following the August 29, 2011 injury. 
Claimant failed to identify any heavy lifting, repetitive movement, overuse, or reaching 
above the head with the right arm that could reasonably be consistent with an overuse 
injury. Rather, Claimant testified that after August 29, 2011, she completely stopped lifting 
signs into the back of her work truck on her own volition. Claimant’s sister would lift the 
signs for her. Claimant continued to perform her flagging duties, which required her to 
stand for up to ten hours per day, holding a pole with a sign. The pole would rest on the 
ground and was not heavy. Claimant was not required to reach above her head or lift with 
either the left or right arm to perform this job task. Claimant testified that sometimes the 
wind would blow hard, and she could feel her right biceps tearing and experienced 
numbness down her arm to the elbow. Claimant failed to explain how holding a pole with 
no lifting, reaching, or pushing involved would result in the tearing of the biceps (audio 
recording at 0:29-0:30). Claimant also conceded she did not know how often or how hard 
the wind would blow and admitted that if she felt the wind was blowing hard she could use 
her body weight to keep the pole upright (audio recording at 1:35-1:37).  

 
27. Claimant’s sister, *H, testified at hearing. *H testified that she remembers 

Claimant picking up a sign base and yelling out “oh my arm, oh my arm”. *H testified that 
she was standing only three to four feet from Claimant, and she did not have to “run” over 
to Claimant to see what happened. *H testified that she did not know when Claimant 
reported the injury to the employer. *H confirmed that Claimant worked full days on 
August 29-31, 2011 (audio recording at 2:11-13).  

 
28. *F testified on behalf of respondents. *F served as a dispatcher at the time 

of Claimant’s alleged injury. *F’s responsibilities included managing all of the employer’s 
workers’ compensation claims, and she had administered approximately fifty different 
claims over time for the employer since the 1990’s. *F would arrive at work between 6:30 
AM and 6:45 AM every day and leave work about 6:00 PM in the evenings. *F testified 
that when she is not in the office, employees may call and leave messages on the office 
answering machine that is always turned on when the employer’s office is closed (audio 
recording at 2:20-2:25).  

 
29. *F testified that Claimant first reported the alleged injury to her on the 

evening of September 1, 2011, in the parking lot of the employer’s office. Claimant told *F 
that on August 31, 2011 she felt something “pop” in her right arm, and using her left hand 
specifically pointed to her right arm identifying for *F where she felt the pain. Claimant 
never mentioned pain or popping in either shoulder at the time she first reported the injury 
to *F (audio recording at 2:30-31). 

 
30. Claimant contacted *F the following morning on September 2, 2011 

indicating she was still in pain. Claimant was referred to Dr. Krebs at this time. Following 
her initial appointment with Dr. Krebs, Claimant returned to the employer’s office to 
provide *F with the details of her injury. As Claimant recounted the details of her alleged 
injury, *F entered the information into the Insurer’s website while sitting at her computer 
terminal. In addition to gathering details such as the address, and times worked, Claimant 



  

told *F again that she injured her right arm on August 31, 2011. *F read the information 
back to Claimant to ensure it was accurate. Again, there was no mention of a shoulder 
injury. Claimant did not correct *F after the situs of the injury and date of injury were read 
back. After the interview, *F submitted the information to the Insurer (audio recording at 
2:34-37).  

 
31. *F was unaware of how the Insurer processed information once it was 

submitted to them for consideration. *F also admitted that she was upset with Claimant for 
not reporting the injury earlier because she had had experience with prior employees who 
failed to report injuries sooner and their condition severely worsened. *F testified that 
there was no reason why Claimant could not have contacted the office sooner if in fact 
she had been injured as alleged (audio recording at 3:07-3:11).  

 
32. *G is the claim representative for Insurer that was responsible for adjusting 

Claimant’s claim. *G testified that once information is sent to the Insurer by the employer 
that administrative teams with the aid of computer programs complete the information 
necessary to generate a First Report of Injury form that is ultimately submitted to the 
Division of Workers’ Compensation. Information submitted to the Division may therefore 
be somewhat different than the information initially provided by the employer (audio 
recording at 3:18-3:20).  

 
33. Two different First Reports of Injury were submitted into evidence. One 

report indicated Claimant’s injury was sustained to the right shoulder (Claimant Ex. 5). 
Another First Report indicated Claimant’s injury was to the right lower arm (Resp. Ex. A). 
Both reports indicated Claimant’s injury occurred on August 31, 2011.  

 

CONCLUSIONS OF LAW 

Compensability 
 
a. According to C.R.S. §8-43-201, “(a) claimant in a workers’ compensation claim 

shall have the burden of proving entitlement to benefits by a preponderance of the 
evidence; the facts in a workers’ compensation case shall not be interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer, and a workers’ 
compensation case shall be decided on its merits.”  Also see Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998). Proof by a preponderance of 
the evidence requires claimant to establish that the existence of a contested fact is more 
probable than its nonexistence.  See Hoster v. Weld County Bi-Products, Inc., W.C. No. 
4-483-341 (ICAO March 20, 2002). 

 
 b. In establishing causation, claimant "must show that the industrial injury 

bears a 'direct causal relationship between the precipitating event and the resulting 
disability.'"  See Garcia v. CF&I Steel, W.C. No. 4-454-548 (ICAO May 14, 2004). 

 
 c.   A compensable injury is an injury which "arises out of" and "in the course 

of" employment.  See C.R.S. §8-41-301(1)(b);  Schepker v. Daewoo North, W.C. No. 



  

4-528-434 (ICAO April 22, 2003);  Price v. Industrial Claim Appeals Office, 919 P.2d 207, 
210 (Colo. 1996). 

 
 d. Claimant has the burden to prove by a preponderance of the evidence 

that an injury or occupational disease directly and proximately caused the condition for 
which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997), cert. denied September 15, 1997.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or respondents.  
Section 8-43-201, C.R.S.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  

 
 e. A simple increase in pain of a pre-existing condition does not constitute a  
compensable aggravation.  See Becher v. City Market, W.C. Nos. 3-059-095 and 

3-108-379 (ICAO September 16, 1994); Cindy Lou Carlson v. Joslins Dry Goods, W.C. 
No. 4-177-843 (ICAO March 31,2000).   The mere experience of symptoms at work does 
not require a finding that employment proximately caused the underlying condition. Harris 
v. Golden Peaks Nursing, W.C. No. 4-680-878 (June 4, 2008); Cotts v. Exempla,  W.C. 
No 4-606-563 (August 18, 2005). 

 
 f. Credibility is a significant consideration when determining 

compensability.  In assessing credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’ testimony and actions; the 
reasonableness or unreasonableness of the testimony; the motives of the witness; 
whether the testimony has been contradicted; and bias, prejudice, or interest.  See, 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).    

 
 g. While Claimant has shown, and it is not disputed by respondents, that 

Claimant suffers from tears in the supraspinatus tendons in the both the left and right 
shoulders that will likely require additional medical treatment, Claimant has failed to prove 
by a preponderance of the evidence that these conditions arise out of and occurred 
during the course and scope of her employment with the employer. Rather, the evidence 
shows that Claimant’s conditions in both her left and right shoulders were pre-existing, 
that Claimant suffered pain and numbness in both arms dating back to at least 2010, and 
that Claimant’s condition has progressively worsened to the point where she now 
requires active treatment. Although Claimant may have experienced temporary increases 
in pain while performing various work duties, Claimant failed to prove that her work duties 
proximately caused the underlying condition for which benefits are sought or caused an 
aggravation or acceleration of her underlying condition. 

 
h. The medical evidence indicates that claimant suffers from similar conditions in 

both the left and right shoulders that require medical treatment. Surgery has been 
recommended for both shoulders to repair tearing of the supraspinatus tendons. Dr. 
Krebs indicated that the arthritic conditions in the shoulders were pre-existing, but opined 
the tearing was caused by repetitive movement and cumulative trauma. In this case, 



  

however, Claimant is not alleging an occupational disease or cumulative trauma injury. 
Claimant has alleged that her left shoulder injury occurred on August 29, 2011 while lifting 
a traffic sign into the back of a work truck. Moreover, Claimant admitted that she did not 
inform Dr. Krebs of her prior symptoms of pain and numbness in both arms prior to her 
employment with the employer, did not tell Dr. Krebs that she had applied for Social 
Security Disability benefits prior to her employment with the employer, nor was Dr. Krebs 
apparently aware of how often Claimant actually had to lift the heavy sign bases versus 
performing flagging duties. Dr. Krebs’ opinion that Claimant suffered from pre-existing 
conditions in both shoulders is credible, but cannot be considered credible to the extent 
he assumed Claimant suffered from a cumulative trauma injury or acute injuries while at 
work.  

 
i. Nor does Claimant’s testimony or the testimony of her sister prove the current 

conditions in the shoulders were caused or aggravated by her employment. Claimant’s 
allegations and assertions throughout the course of the claim investigation, and even at 
hearing, have been changing, inconsistent and confusing. Claimant initially reported to 
the employer’s representative, on two different occasions that she injured her right arm on 
August 31, 2011. Although she reported that she injured her left shoulder to Dr. Krebs at 
her initial consultation (the same week), she also listed her right bicep as an injured body 
part and again stated the injury occurred on August 31, 2011.  Claimant first reported the 
injury to the left shoulder as occurring on August 29, 2011 to *G during his November 22, 
2011 investigation interview with Claimant. Yet, in her sworn responses to interrogatories 
subsequent to her interview with *G, Claimant changed the date of injury back to August 
31, 2011. Only one week prior to hearing, in an amended discovery response, did 
Claimant once again allege the injury occurred on August 29, 2011.  Claimant claims she 
was “confused” with regard to what date the alleged injury occurred. However, the 
frequent inconsistent reporting of the injury date and injured body parts to *F, Dr. Krebs, 
*G, and even in her sworn interrogatory responses makes the occurrence of an acute 
injury or aggravation as Claimant alleges unlikely and unbelievable.  

 
j. Claimant’s statements to *G during the course of his interview on November 

22, 2011 are revealing. Claimant initially stated she felt a “pop” in her left shoulder on 
August 29, 2011. Yet, in the middle of the interview Claimant indicated she noticed the 
pain when she woke up in the morning on August 29, 2011. *G asked Claimant if a 
specific lift was involved and she clearly said “no”. Claimant told *G that she thought she 
was sore from “standing there ten hours”, noting that she would be “really sore, working”. 
Claimant then mentions she woke up the following day and it was “hard for me even to get 
dressed”. *G questioned Claimant about this statement later in the interview and Claimant 
denied she had said this and reiterated once again that she felt a “pop” in her left 
shoulder. Considering the evidence as whole, Claimant’s statements that she woke up in 
the morning of August 29, 2011 in pain are more probably true.  

 
k. Nor are Claimant’s own actions consistent with suffering an acute injury or 

aggravation to the left shoulder as alleged on August 29, 2011. Claimant failed to report 
the injury to the employer on the date of the alleged injury because her cell phone was 
“out of minutes”. Although being unable to call the employer immediately is 



  

understandable in certain circumstances, Claimant worked full scheduled shifts the 
following three days before any mention of a potential injury was reported to *. Claimant 
admitted she was instructed by the employer to report injuries as soon as possible, and 
the employer maintained an answering machine that Claimant could have called at any 
hour of the day. Claimant’s failure to notify the employer of her alleged acute injury, in light 
of the fact she said her left shoulder was very painful at the time it “popped” as well as the 
following day, is not reasonably consistent with someone who suffered an injury as 
alleged.  

 
l. Claimant has alleged that her right shoulder injury was a result of overuse once 

Dr. Krebs restricted her from using the left arm at work. The right shoulder is not a 
separate or distinct injury or claim.  Because Claimant did not meet her burden in showing 
that she suffered an acute injury or aggravation to her left shoulder, there is no need to 
consider the cause of Claimant’s right shoulder condition because any overuse of the 
right shoulder would be due to a non-work related condition. Here, Claimant has failed to 
show that she suffered an acute injury or aggravation to the left shoulder as a result of her 
employment with the employer.   

 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claims for compensation are denied and dismissed with prejudice.  
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 13, 2012 

Barbara S. Henk 
Administrative Law Judge 
 
 
 
 



  

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-855-735 
 
 

ISSUE 

Whether Claimant has established by a preponderance of the evidence that his 
3% left upper extremity impairment rating should be converted to a 2% whole person 
impairment rating. 

FINDINGS OF FACT 

1. Claimant works for Employer as a firefighter.  On February 21, 2011 Claimant 
suffered an admitted industrial injury to his left shoulder during the course and scope of 
his employment with Employer. 

2. On May 13, 2011 Claimant visited Jan E. Leo, M.D. for an examination.  Dr. 
Leo recorded that Claimant experienced pain “mostly at the cuff and impingement area.”  
He noted that Claimant had undergone physical therapy and received a cortisone 
injection.  Dr. Leo remarked that Claimant also had an MRI and diagnosed “left shoulder 
impingement with rotator cuff tendinosis fraying of the posterior labrum [and] a small 
paralabral cyst.” 

3. During the period June through August, 2011 Claimant obtained medical 
treatment from Authorized Treating Physician (ATP) Brian J. Beatty, D.O.  Dr. Beatty 
noted that Claimant suffered from minimal, intermittent pain in his left shoulder area. 

4. On September 6, 2011 Dr. Beatty concluded that Claimant had reached 
Maximum Medical Improvement (MMI).  He commented that Claimant’s “pain tends to be 
intermittent and he is functioning normally without any difficulty.  He says he is 100% 
better than when he first came in.  He denies any weakness in the shoulder.”  Dr. Beatty 
thus determined that Claimant had not suffered any permanent impairment as a result of 
the February 21, 2011 incident. 

5. Claimant challenged Dr. Beatty’s conclusion and sought a Division 
Independent Medical Examination (DIME).  On December 5, 2011 Claimant underwent a 
DIME with Douglas C. Scott, M.D.  Claimant reported that he suffers mild left shoulder 
pain, occasional tightness in the muscles over the left side of his neck, popping in his left 
shoulder if he reaches too far and pain while sleeping on his left side.  However, he did not 
experience pain over the neck, upper shoulder or parascapular region.  Dr. Scott 
determined that Claimant had reached MMI and assigned a 3% upper extremity 
impairment rating based on range of motion deficits.  The rating consisted of 1% for 
flexion deficit, 1% for abduction deficit and 1% for internal rotation deficit.  Dr. Scott 



  

converted the 3% left upper extremity rating to a 2% whole person rating based on Table 
3 of the AMA Guides to the Evaluation of Permanent Impairment (Third Edition revised).  
He specified that Claimant did not have any impairment of the neck or trapezius/scapular 
area.  Dr. Scott released Claimant to full duty employment with no work restrictions.  
However, he commented that Claimant should follow-up with Dr. Leo to ascertain 
whether any surgical options are available. 

6. On December 30, 2011 Respondent filed a Final Admission of Liability (FAL) in 
this matter.  The FAL acknowledged the 3% scheduled rating that had been assigned by 
Dr. Scott. 

7. Claimant testified at the hearing in this matter.  He explained that when he is 
performing his duties as a firefighter he tries to avoid placing objects on his left shoulder 
because he experiences pain and discomfort.  He attempts to use his right shoulder as 
often as possible but is occasionally required to use his left shoulder.  Claimant remarked 
that he experiences pain in his left shoulder girdle that extends into his trapezius area and 
neck.  He finally commented that he has difficulties sleeping on his left side because of 
the pain in his shoulder girdle. 

8. Ronald J. Swarsen, M.D. testified at the hearing in this matter.  He 
persuasively explained that the areas in which Claimant suffers functional impairment are 
proximal to, or above, the glenohumeral joint in his left shoulder.  Dr. Swarsen also 
commented that Claimant’s description of his functional impairment is in the region of the 
shoulder girdle.  He noted that the shoulder girdle is not a part of the arm.  Dr. Swarsen 
thus concluded that Claimant is entitled to a 2% whole person impairment rating pursuant 
to the AMA Guides. 

9. Based on the credible testimony of Claimant and Dr. Swarsen, Claimant 
experiences pain that limits his ability to perform various functions with his left shoulder.  
Claimant has demonstrated it is more probably true than not that he suffers functional 
impairment proximal to, or above, the arm at the shoulder as a result of his February 21, 
2011 industrial injury.  Claimant credibly testified that when he is performing his duties as 
a firefighter he tries to avoid placing objects on his left shoulder because he experiences 
pain and discomfort.  He also remarked that he experiences pain in his left shoulder girdle 
that extends into his trapezius area and neck. Claimant finally commented that he has 
difficulties sleeping on his left side because of the pain in his shoulder girdle.  Dr. Swarsen 
persuasively explained that the areas in which Claimant suffers functional impairment are 
proximal to, or above, the glenohumeral joint in his left shoulder.  Although Dr. Scott 
specified that Claimant did not have any ratable impairment of the neck or 
trapezius/scapular area, Dr. Swarsen persuasively commented that Claimant’s 
description of his functional impairment is in the region of the shoulder girdle.  Dr. 
Swarsen noted that the shoulder girdle is not a part of the arm.  Claimant is thus entitled to 
a 2% whole person impairment rating for his February 21, 2011 industrial injury. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 



  

the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. Section 8-42-107(1)(a), C.R.S. limits medical impairment benefits to 
those provided in §8-42-107(2), C.R.S. when a claimant’s injury is one enumerated in the 
schedule of impairments.  The schedule includes the loss of the “arm at the shoulder.”  
See §8-42-107(2)(a), C.R.S.  However, the “shoulder” is not listed in the schedule of 
impairments.  See Maree v. Jefferson County Sheriff’s Department, W.C. No. 4-260-536 
(ICAP, Aug. 6, 1998); Bolin v. Wacholtz, W.C. No. 4-240-315 (ICAP, June 11, 1998). 

 5. When an injury results in a permanent medical impairment not set forth 
on a schedule of impairments, an employee is entitled to medical impairment benefits 
paid as a whole person.  See §8-42-107(8)(c), C.R.S. 

 6. Because §8-42-107(2)(a), C.R.S. does not define a “shoulder” injury, the 
dispositive issue is whether a claimant has sustained a functional impairment to a portion 
of the body listed on the schedule of impairments.  See Strauch v. PSL Swedish 
Healthcare, 917 P.2d 366, 368 (Colo. App. 1996).  Whether a claimant has suffered the 
loss of an arm at the shoulder under §8-42-107(2)(a), C.R.S., or a whole person medical 
impairment compensable under §8-42-107(8)(c), C.R.S., is determined on a 
case-by-case basis.  See DeLaney v. Industrial Claim Appeals Office, 30 P.3d 691, 693 
(Colo. App. 2000). 

 7. The Judge must thus determine the situs of a claimant’s “functional 
impairment.”  Velasquez v. UPS, W.C. No. 4-573-459 (ICAP  Apr. 13, 2006).  The situs of 
the functional impairment is not necessarily the site of the injury.  Id.  Pain and discomfort 



  

that limit a claimant’s ability to use a portion of the body is considered functional 
impairment for purposes of determining whether an injury is off the schedule of 
impairments.  Eidy v. Pioneer Freightways, W.C. No. 4-291-940 (ICAP, Aug. 4, 1998). 

 8. As found, based on the credible testimony of Claimant and Dr. Swarsen, 
Claimant experiences pain that limits his ability to perform various functions with his left 
shoulder.  Claimant has demonstrated by a preponderance of the evidence that he 
suffers functional impairment proximal to, or above, the arm at the shoulder as a result of 
his February 21, 2011 industrial injury.  Claimant credibly testified that when he is 
performing his duties as a firefighter he tries to avoid placing objects on his left shoulder 
because he experiences pain and discomfort.  He also remarked that he experiences 
pain in his left shoulder girdle that extends into his trapezius area and neck.  Claimant 
finally commented that he has difficulties sleeping on his left side because of the pain in 
his shoulder girdle.  Dr. Swarsen persuasively explained that the areas in which Claimant 
suffers functional impairment are proximal to, or above, the glenohumeral joint in his left 
shoulder.  Although Dr. Scott specified that Claimant did not have any ratable impairment 
of the neck or trapezius/scapular area, Dr. Swarsen persuasively commented that 
Claimant’s description of his functional impairment is in the region of the shoulder girdle.  
Dr. Swarsen noted that the shoulder girdle is not a part of the arm.  Claimant is thus 
entitled to a 2% whole person impairment rating for his February 21, 2011 industrial injury. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
1. Claimant has sustained a 2% whole person impairment rating. 

2. Respondent shall pay Claimant interest at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

3. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 



  

DATED: June 13, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-668-01 
 
 

ISSUES 

The sole issue before the ALJ is whether C.R.S. 8-42-101(1)(a), as applied to the 
specific facts of this case, should result in an Order compelling the Respondents to 
prepay the costs of the Claimant’s hotel accommodations in Vail, Colorado when the 
Claimant travels from his home in Trinidad to Vail and stays overnight in order to see his 
authorized designated surgeon Dr. Millett at the Steadman Clinic. 

 

FINDINGS OF FACT 

The Claimant, who resides in Trinidad, Colorado, was injured in an admitted 
work-related injury on August 26, 2010 while employed by the Respondent-Employer.  
The injuries suffered by the Claimant were to his right knee, right hip and low back.  The 
Claimant was initially treated in Trinidad and subsequently referred to Colorado Springs 
for knee surgery by Dr. Jones.  Subsequent to that surgery the Claimant continued to 
suffer injury related symptoms, and ultimately the Claimant was evaluated by Dr. Watson 
in Pueblo.  Dr. Watson opined that the Claimant suffered from a condition known as 
arthrofibrosis and recommended that the Claimant see Dr. Peter Millett “who is a known 
expert in arthrofibrosis.”   

The Respondents designated Dr. Millett for evaluation and treatment of the 
Claimant’s work injured right knee.  Dr. Millett’s treatment ultimately included surgery.   

Initially, the Respondents prepaid the cost of the Claimant’s round-trip mileage, cost 
of hotel room and estimated cost of meals for the Claimant’s first three trips to Vail 
including initial examination and evaluation by Dr. Millett, surgery by Dr. Millett and the 
Claimant’s first post-surgical evaluation by Dr. Millett. 

The automobile trip from Trinidad to Vail takes anywhere from four and one-half 
hours to six hours one way depending on weather and road conditions.  Dr. Millett’s office 
provided information to the Claimant as to possible places to stay in Vail in connection 



  

with the Claimant’s medical appointments, and the Claimant followed Dr. Millett’s 
recommendation that the Claimant stay at a condominium resort known as “Simba Run” 
based on the proximity of that facility to Dr. Millett’s office at the Steadman Clinic in Vail.   

Commencing the fourth trip that Claimant made to Vail, the Respondents did not 
advance the cost of meals or hotel.  The Respondents continued to advance of the cost of 
round-trip mileage. 

The Claimant continues to see Dr. Millett, and at the time of hearing the Claimant 
was in the process of rescheduling with Dr. Millett because of additional surgery related 
symptoms.   

The Respondents’ adjuster, Kevin Pitts, did not advance or prepay costs of meals 
and hotel accommodations commencing with the Claimant’s fourth appointment with Dr. 
Millett based upon Mr. Pitts’ review of the Division of Workers’ Compensation (DOWC) 
Rule 18-6(E). 

DOWC Rule 18-6(E), entitled ‘Mileage Expenses’ states as follows: 

The payer shall reimburse an injured worker for reasonable and necessary mileage 
expenses for travel to and from medical appointments and reasonable mileage to obtain 
prescribed medications.  The reimbursement rate shall be 47 cents per mile.  The injured 
worker shall submit a statement to the payer showing the date(s) of travel and number of 
miles traveled, with receipts for any other reasonable and necessary travel expenses 
incurred.   

When the Respondents announced that they were changing the adjusting protocol 
in this case from prepaying costs of transportation, hotel accommodation and meals to 
payment only of mileage with reimbursement of hotel and meals to follow the 
appointments, the Claimant immediately informed the Respondents that he could not 
afford to advance the cost of the hotel accommodations and meals.  The Respondents 
did not engage in any effort to inquire of the Claimant as to the Claimant’s inability to 
prepay the Respondents’ obligation for payment of those medical benefits. 

The Respondents acknowledge that the travel, meals and hotel accommodations 
are in fact medical benefits that they are obligated to provide to Claimant in connection 
with Claimant’s treatment with Dr. Millett. 

The ALJ finds that the Claimant has failed to establish that it is more likely than not 
that the Respondent-Insurer is required to pay the Claimant’s meals and hotel 
accommodations in advance. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado “ (Act) is to assure the 
quick and efficient delivery of disability and medical benefits to insured workers at a 
reasonable cost to employers, without the necessity of any litigation.  C.R.S. 
§8-40-102(1).  



  

A claimant in a workers’ compensation claim has the burden of proving entitlement 
to benefits by a preponderance of the evidence.  C.R.S. §8-42-101.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979); People v. M.A., 104 P.3d 273, 275 (Colo.App.2004).  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  C.R.S. §8-43-201.  A workers’ compensation case is 
decided on its merits.  C.R.S. §8-43-201.   

“The claimant bears the burden of proof to establish the right to specific medical 
benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 2010), citing 
HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 

Claimant has the burden of proving that requested medical treatment is reasonable, 
necessary and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) provides the 
following directive on this issue: “Every employer . . . shall furnish such medical 
[treatment]. . . as may reasonably be needed at the time of the injury or occupational 
disease and thereafter during the disability to cure and relieve the employee from the 
effects of the injury.” 

Respondents are liable for authorized medical treatment that is reasonable and 
necessary to cure and relieve the effects of an industrial injury.  C.R.S. §8-42-101(1)(a); 
Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  Employers have thus 
been required to provide services that are either medically necessary for the treatment of 
a claimant’s injuries or incidental to obtaining treatment.  In re Robertson, W.C. No. 
4-389-907 (ICAP, Jan. 10, 2007).   

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to conflicting 
conclusion and has rejected evidence contrary to the above findings as unpersuasive.  
See, Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo.App. 2000). 

Inconsistencies, contradictory evidence, and incomplete testimony are not 
uncommon to adversary hearings in workers’ compensation claims and it is the ALJ’s sole 
prerogative as the fact finder to resolve any inconsistencies in the testimony.  In doing so, 
the ALJ is free to credit all, part or none of the testimony of a witness.  Colo. Springs 
Motors, Ltd. V. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County Dep’t of Soc. Servs. 
V. Donn, 865 P.2d 877 (Colo.App. 1993); Biernat v. Valley View Villa, W.C. No. 4-608-432 
(I.C.A.P. Jan. 12, 2005).  Evidence not specifically credited is presumed to have been 
rejected.  Magnetic Eng’g, Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 



  

(Colo.App.2000).   

DOWC Rule 18-6(E), entitled ‘Mileage Expenses’ states as follows: 

The payer shall reimburse an injured worker for reasonable and necessary mileage 
expenses for travel to and from medical appointments and reasonable mileage to obtain 
prescribed medications.  The reimbursement rate shall be 47 cents per mile.  The injured 
worker shall submit a statement to the payer showing the date(s) of travel and number of 
miles traveled, with receipts for any other reasonable and necessary travel expenses 
incurred.   

The Claimant argues as follows: 

In resolving the issue presented in this case, the Court need look no further than 
C.R.S. 8-42-101 that establishes the mandatory obligation imposed on employers in 
workers’ compensation matters to furnish medical aid to work injured employees who 
suffer compensable work injuries.  Subsection (1)(a) compels the reasonable provision of 
that medical care during the disability.  (Emphasis in original.) 

The Rules established by the Director of DOWC are given deference by the courts 
in interpreting the application of the statutes under the Director’s purview. 

The Rules of Procedure in DOWC Rule 18-6(E) contain a specific provision that 
clearly states that mileage and other travel-associated expenses are to be reimbursed, 
rather than advanced. Additionally, the Claimant’s submission of receipts for the 
associated travel expenses incurred as well as a mileage log are a prerequisite for said 
reimbursement. A plain reading of the Rule establishes that it does not contemplate an 
additional advancement of mileage or other associated travel expenses.   

The ALJ concludes that the Claimant has failed to establish by a preponderance of 
the evidence that he is entitled to an advance payment of his travel accommodations 
when he is scheduled to see his authorized treating physician. 

 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for prepayment of the costs of the Claimant’s hotel 
accommodations in Vail, Colorado when the Claimant travels from his home in Trinidad to 
Vail and stays overnight in order to see his authorized designated surgeon Dr. Millett at 
the Steadman Clinic is denied and dismissed. 

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 



  

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 14, 2012 /s/ original signed by: 
 
 
Donald E. Walsh 
Administrative Law Judge 
 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-823-841-03 
 
 
 

ISSUES 

 The following issues were raised for consideration at hearing: 

Whether Claimant has met her burden to prove her claim should be reopened 
because of worsening of condition; 

 
Whether the ALJ has jurisdiction to consider Claimant’s challenge to the Division 

independent medical examiner (DIME) determination;  
 
Whether treatment sought by Claimant is reasonable, necessary, and related to 

her workers’ compensation injury; 
 
Whether Claimant’s condition is the result of a subsequent intervening injury; 
 
If applicable, whether Claimant’s condition has been caused by a last injurious 



  

exposure at a subsequent Employer; and  
 
If Claimant’s claim is reopened, whether Claimant is entitled to an order permitting 

her to change physicians. 
 

FINDINGS OF FACT 

Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

Claimant is a 44 year old woman who was injured lifting a 40 pound box on 
October 30, 2009.  Claimant worked at a __ restaurant owned by Employer as a cook at 
the time of the injury.  The restaurant was located in Lafayette, Colorado. Claimant 
returned to work after her injury and worked within her restrictions.  Claimant then 
experienced a fall at work when she slipped on an onion ring in December 2009.  
Claimant continued to work after that incident, and testified that her pain increased more 
in her upper and lower back.  Both incidents were treated medically and procedurally 
under this workers’ compensation number. 

Claimant has been treated by Dr. Kathy McCranie and Dr. James Fox.  Dr. 
McCranie ordered an MRI of the thoracic and lumbar spine on December 31, 2009 after 
Claimant fell on the onion ring at work.  Dr. McCranie also ordered a bone scan and x-ray 
of the lumbar and thoracic spine.  A T12 compression deformity was discovered.  The 
MRI report reflects that the T12 compression deformity might represent a subacute 
compression fracture.   

Claimant was treated with physical therapy, chiropractic/acupuncture, medication, 
massage therapy and provided a consultation with surgeon Dr. Brian Reiss in February of 
2010.  Dr. Reiss concluded that Claimant was not a candidate for any surgical 
intervention.  He stated, “She may have some form of chronic discomfort but I do not think 
any further intervention will change that.”  After some additional treatment, Dr. McCranie 
found Claimant to be at MMI as of April 5, 2010.  She discussed Claimant’s complaints of 
lumbar pain, but explained that she felt this was referred pain from the thoracic spine.  Dr. 
McCranie opined that Claimant had a permanent impairment of 4% based upon the 
thoracic spine. 

 4. A DIME took place with Dr. Albert Hattem on October 8, 2010. He was 
asked to evaluate “mid and low back, bilateral lower extremities, depression, psychiatric, 
loss of sleep and all other impairments related to this injury.” Dr. Hattem included the 
lumbar spine in his impairment rating and provided an additional 10% impairment for 
impairment of the lumbar spine, bringing the total amount of impairment up to 14%.  He 
stated that he did not observe any evidence of significant psychiatric disorder that would 
merit a mental health impairment.  Dr. Hattem agreed that Claimant was at MMI, and 
adopted Dr. McCranie’s MMI date of April 5, 2010.   

 5. Respondents admitted to the DIME impairment, and filed a final 



  

admission on November 12, 2010.  The admission admitted for reasonable and 
necessary medical benefits after MMI.  There was no objection to the final admission filed, 
and the claim closed per C.R.S. § 8-43-203(2)(b)(II)(A).  Claimant testified that she 
remembered getting paid more money after the DIME, but that she didn’t know why. 

 6. Dr. Hattem explained in his report that he felt this case was concerning 
because of various inconsistencies in the history and nonphysiologic findings. Dr. Hattem 
stated that he would be “very reluctant” to recommend invasive interventions such as 
injections.  He stated that he agreed with Dr. Reiss that Claimant is not a surgical 
candidate.  

 7. Claimant was seen post MMI by Dr. Fox on December 9, 2010,.  She told 
him “that her pain never fully resolved after she was released at MMI”.  Claimant denied 
any recent trauma or reinjury. Dr. Fox referred to Dr. McCranie and requested a repeat 
MRI. Claimant returned to Dr. McCranie on January 7, 2011, complaining of a worsening. 
The MRI done on  December 20, 2010, showed a new left paracentral L5-S1 disk 
herniation.  Dr. McCranie compared the result with the prior diagnostics in this case and 
stated, “I discussed with the patient that her new symptoms of lower extremity pain are 
related to a new and different condition in her low back, specifically a disk herniation.  As 
this condition was not present after her work related injury on the previous MRI, it is not 
felt to be related to her work injury.” Her diagnosis of Claimant was T12 compression 
deformity and unrelated new left L5-S1 herniated nucleus pulposa.   Both Drs. McCranie 
and Fox found Claimant to remain at MMI for her work-related injury.  

 8. Claimant testified she never agreed that she was at MMI, and she told Dr. 
Hattem and Dr. McCranie that she was still having pain and problems.  She told Dr. 
Hattem that she was never better as a result of her treatment, contrary to what Dr. 
McCranie had suggested in her April 5, 2010,, report.  Claimant testified that she felt her 
doctors never treated her lower back. 

 9. Claimant testified that she sought treatment after April 5, 2010, on her 
own from a chiropractor who put a laser on her back and put her in a machine.  She 
testified that that this treatment was helpful.  

 10 When asked to describe her current symptoms and complaints, Claimant 
testified that her pain was chronic and affected her sleep and prevents her from spending 
too much time in the same position.  Claimant testified that she was depressed because 
she feels that she can’t do anything.  She testified that she was only able to lift about four 
or five pounds, and had difficulty climbing stairs.  She testified that she either had to hold 
onto the railing of the stairs or have someone help her up the stairs.  She testified that her 
legs feel like they lose their ability to hold her up after climbing one stair.  She testified that 
she had difficulty standing or sitting. She said that she does not do any pushing or pulling 
because of her pain level.  When asked what had changed since MMI, Claimant testified 
her symptoms were now more chronic and she had more difficulty sleeping since the 
finding of MMI on April 5, 2010.  It is noted that Claimant did not appear uncomfortable or 
in pain during the half-day hearing.  Dr. Hattem testified he observed that, although 
Claimant represented at hearing she was in extreme pain, she was sitting comfortably 



  

and not fidgeting. Dr. Olsen also testified that Claimant’s appearance and behavior at 
hearing was not consistent with her pain complaints.  

 11. Claimant testified that Dr. Fox and Dr. McCranie followed her case since 
the beginning.  She testified that she never had problems making appointments with 
these doctors. She testified that these physicians agreed to see her when she 
complained of a worsening of condition after her release at MMI, and ordered an MRI to 
investigate her complaints. She testified that she was treated politely by these providers, 
and she had no problems getting along with them personally.  Nonetheless, she asked for 
a change of physician if her case were reopened. She said her reason for a change 
request was that she felt these providers did not take care of her low back.  The medical 
evidence and testimony show that Dr. Fox and Dr. McCranie did treat Claimant’s low 
back. 

 12. Claimant left the Restaurant owned by Employer after MMI, in 
approximately May of 2010,.  She then worked at three different Restaurant locations, not 
owned by this Employer, in an almost seamless progression.  Claimant testified that she 
worked within her restrictions, which were set at no lifting 20 pounds, and pushing or 
pulling over 20 pounds.  Claimant worked from May 2010 through October 2010 for a 
location with the address ___ 128th Ave, right after leaving employment with Employer.  
She then was employed at another Restaurant franchise located on Alameda Avenue in 
Denver beginning December 2010 through February 2011. She left that position for 
another Restaurant location in Edgewater from March 2011 through May 2011.  Claimant 
testified that she finally left work because there was no one to take care of her six-year old 
child.  Claimant testified that she has not injured herself at any of her subsequent 
employers or since she stopped working.  Consistent with her hearing testimony, Dr. 
Olsen’s records indicate that Claimant also told him that she left her last job for personal 
reasons, to take care of her child.   

 13. Dr. Healey testified at hearing in support of Claimant’s case. He 
conducted an evaluation at her request on August 31, 2011.  Dr. Healey testified that 
Claimant’s L5-S1 anterolisthesis condition was degenerative and pre-existing.  He is of 
the opinion that condition was permanently aggravated by Claimant’s work injury.  This 
portion of his testimony is consistent with the DIME opinion of Dr. Hattem, who provided 
permanent impairment for the lumbar spine.  Dr. Healey testified that he felt it was 
probable the herniated disk seen in the second MRI was present but just not seen in the 
first MRI.  He could provide no reason why the first MRI would be inadequate in showing 
a herniation, other than that Claimant had not provided any explanation of injury to cause 
the new herniation. It is noted that Dr. Healey did not bring forward this theory in his 
written report.  Instead, in his report he stated that the disk was not the pain generator, 
and was therefore not relevant. Dr. Healey testified that Claimant was not treated for her 
lumbar complaints, and testified that he thought Dr. McCranie ignored the lumbar region.  
This portion of Dr. Healey’s testimony is not consistent with the medical record and is not 
considered persuasive.  

 14. In his testimony, Dr. Healey referred repeatedly to Claimant’s 
compression fracture, describing it as being located at the L1 level.  He posed the opinion 



  

that the force of Claimant’s fall created compression at L1 and likely caused the disk 
bulge now in evidence at L5-S1. Records clearly show that Dr. Healey’s testimony is 
inaccurate, as the fracture was at T12.  Dr. Healey testified that Claimant experienced 
depression related to the work injury.  In his report, he stated that Claimant provided Dr. 
Hattem with information about her depression at the time of the DIME.  Dr. Healey spent a 
significant amount of time going over the things he felt were not done for Claimant during 
her treatment.  He testified that Claimant received the “bum’s rush” because she is 
Hispanic.  Dr. Healey stated that he recommended additional treatment, including pain 
medication, returning to evaluate what the pain generator was, branch blocks, injections, 
and other invasive treatment, including eventually a diseconomy and fusion.  He testified 
that he felt more should be done for Claimant because Claimant had chronic pain that had 
never been adequately addressed by Dr. McCranie. He testified that his opinion is that 
Claimant was placed at MMI wrongly. Dr. Healey made the point that the pain diagram 
taken by himself and the one done at the time of the DIME was “essentially unchanged.”  
Dr. Healey’s testimony did not provide any credible discussion of a worsening of 
condition, and instead focused on his criticism of the treatment that was provided to 
Claimant up to the date of MMI, and a personal attack on the DIME doctor and his 
findings. His testimony is not consistent with the medical records. 

 15. Dr. Healey’s August 31, 2011, report was provided to Dr. McCranie for 
comment, and she dictated a November 14, 2011, report in response.  Regarding the 
assertion that there was a worsening of condition due to depression, Dr. McCranie wrote, 
“Ms. Rodriguez was still working at the time of my appointment on 01/07/11, nine months 
post MMI.  If her depression is secondary to her being laid off as Dr. Healey suggests, this 
would not be connected to her 10/30/09 injury.” Ex. A, Bates 5.  In fact, Claimant took an 
entirely different job after the January 7, 2011 appointment with Dr. McCranie and 
eventually quit that job to take care of her child.  Regarding the assertion that the new disk 
that appeared on the post-MMI MRI was not the cause of Claimant’s pain, she stated, “I 
do not find Dr. Healey’s conclusion that this new disk herniation is not the cause of her 
pain to be medically reasonable.  It is not consistent with the patient’s history, evaluation 
and diagnostics.”  Id. 

 16. Dr. McCranie testified at hearing.  She was admitted as an expert in the 
areas of physical medicine and rehabilitation.  She credibly clarified that there was 
significant treatment aimed at the lumbar spine prior to MMI, and Claimant’s complaints in 
this area were not ignored.  For example, her prescriptions for physical therapy 
specifically referred to such treatments, and chiropractic notes discuss lumbar treatment.  
According to Dr. McCranie, Claimant’s work related diagnosis was a mild compression 
deformity at T12, and a lumbar strain. She reiterated during her testimony that it was her 
opinion that Claimant’s lumbar spondylolisthesis was pre-existing, based upon the bone 
scan that was done in this case.  She testified that she felt the pain Claimant was 
complaining of in the low back at the time of MMI was muscular and referral pain from the 
fracture in the thoracic spine.  It was for this reason, as explained in her report, that she 
did not provide a rating for the lumbar spine.  She testified that the initial MRI was taken 
December 31, 2009, after the onion ring incident causing the compression fracture.  That 
MRI does not indicate a herniated disk at L5-S1 which is now present.  She testified that it 
is medically probable that there was an intervening injury or condition since MMI which 



  

caused the new herniated disk and the changes seen on the MRI done December 20, 
2010.  She testified that if there was a change in condition in this case, it is not related to 
the work injury.  She testified that Claimant’s pain complaints were no longer caused by 
her work injury, but in her opinion, were related to the new changes seen on the MRI done 
December 20, 2010.  She testified that depression was never diagnosed in this case.  
She stated that if Claimant experiences depression at this time, it does not represent a 
worsening of the work condition.   Dr. McCranie is found credible. 

 17. Dr. McCranie testified in reaction to Dr. Healey’s recommendations for 
treatment, up to and including surgery.  She stated that she did not agree that surgery 
would be appropriate in this case, and did not believe that injections would be helpful.   

 18. Dr. Hattem was present at hearing for all testimony and was deposed 
post-hearing.  Dr. Hattem was admitted as an expert in occupational medicine.  Dr. 
Hattem testified that Claimant’s DIME evaluation was done with an interpreter, and that 
he speaks Spanish.  There was no problem with communication at the evaluation.  He 
testified that he increased Claimant’s rating by 10% to include the low back because he 
felt there were two pain generators in this case:  a T12 compression fracture and an 
exacerbation of a preexisting degenerative disk disease in the low back.  He testified that 
he disagreed with the assertion of Dr. Healey that Claimant’s low back was not treated or 
evaluated.  He pointed to evidence in the record of such treatment.  Dr. Hattem testified 
that Claimant was provided a rating for her low back because that condition was not 
expected to fully resolve after maximum medical improvement. Dr. Hattem testified that 
Claimant still had significant complaints at the time of the evaluation, including complaints 
of ongoing low back pain, which were consistent with the complaints she testified to at the 
hearing.  These complaints were considered by Dr. Hattem at the time of his evaluation, 
and despite these complaints, MMI was confirmed. Regarding whether there have been 
any changes to Claimant’s condition since the DIME, Dr. Hattem testified that he would 
defer to Dr. McCranie.   

 19. Claimant was evaluated by Dr. Nicholas Olsen, who provided a written 
report and testified at hearing.  He was admitted as an expert in physical medicine and 
rehabilitation. He testified that Claimant had not experienced a worsening since MMI.  Dr. 
Olsen performed a records review.  A Spanish interpreter was used at the evaluation and 
interview of Claimant.  Dr. Olsen performed a neurological evaluation of Claimant to 
determine if there was radiculopathy into Claimant’s legs.  He found no evidence of 
radiculopathy.  Dr. Olsen explained that Claimant consistently complained of pain of 8/10 
during the course of her claim, after MMI, and during his examination. Dr. Olsen testified 
that he did not agree with Dr. Healey’s treatment recommendations.  For example, 
Claimant’s status as an insulin dependent diabetic makes injections more of a risk for her.   
He testified that Claimant was not a reasonable candidate for the surgery Dr. Healey 
suggested.  He cited a study that showed that individuals in the context of litigation such 
as workers’ compensation have less successful outcomes.  He pointed out that Claimant 
had returned to work with her restrictions.  Given that, and that she showed no 
neurological dysfunction, it was not reasonable to expose her to the risk of invasive 
procedures.  Regarding Dr. Healey’s assertion that Claimant needed treatment for 
depression, Dr Olsen testified that no other physician had diagnosed depression.  He 



  

noted that at the time of his evaluation, Claimant was taking care of her child, taking 
English classes, and getting out of the house.  Although she did tell Dr. Olsen that she 
was depressed, he did not see history or problems with function that warranted a 
diagnosis of depression.  He testified that he felt Claimant was understandably 
disappointed that she had back pain, but that this was different from depression.  Dr. 
Olsen explained that Claimant had been functional and working until she quit to take care 
of her child.  He pointed to her statement that she had gotten relief from minor mechanical 
manipulation at her chiropractor as evidence that she was experiencing mechanical pain, 
which was not worse than pain at the time of MMI.  He testified that treatment up to the 
date of MMI was appropriate.  Dr. Olsen is determined to be credible. 

 20. Based upon the testimony of Dr. McCranie and Dr. Olsen, the 
recommendations for further medical treatment made by Dr. Healey are not reasonable, 
necessary, or related to Claimant’s work injury. 

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of 
Law are entered. 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to Employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S..  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
Claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

It is well established that the Claimant bears the burden of proving that his physical 
or mental conditions resulting from compensable injury changed, warranting reopening 



  

and an award of additional benefits.  *D v Climax Molybdenum Company, 732 P.2d 642 
(Colo. 1987).  In addition, the decision to reopen a claim based on a change in condition is 
discretionary under Section 8-43-303(1), C.R.S.  However, “when the basis for reopening 
is a change in physical condition, the ‘change’ must be causally related to a compensable 
injury.” Handy v. Pardiso Brothers Construction Company, W.C. No. 3-571-829 (ICAO, 
July 13, 1992); Safeway Stores v. Newman, 123 Colo. 362, 230 P.2d 168 (1951); *D v. 
Industrial Commission, 710 P.2d 1191 (Colo.App.1985);  

Claimant has not proven a worsening of her work condition in this matter. In order 
to prove a worsening of a pre-existing injury, the Claimant must demonstrate that the 
change in his/her condition is the natural and proximate consequence of a prior industrial 
injury, without any contribution from a separate, causative factor. Montoya v. UPS,  WC 
4-715-169 (ICAO May 3, 2011); Seigmund v. Fore Property Company, WC 4-649-193 
(ICAO July 21, 2010,).  The issue of whether the Claimant’s condition is the natural and 
proximate progression of the original injury is one of fact for resolution by the ALJ based 
upon the evidentiary record. Standard Metals Corp. v. Ball, 474 P.2d 622 (Colo. 1970);  
F..R. Orr Construction v. Rinta, 717 P.2d 965 (Colo.  App. 1985).   

First, Claimant and her expert’s testimony is aimed at complaints about treatment 
up to MMI, and do not support a worsening.  Secondly, the medical evidence and Dr. 
McCranie credibly establish that there has been a separate, new condition which is not 
related to the work injury. 

 
Section 8-42-101(1)(a)  provides that respondents shall furnish medical care and 

treatment reasonably necessary to cure and relieve the effects of the injury.  An award of 
future medical benefits is proper when there is substantial evidence in the record to 
support a determination that future medical treatment will be reasonable and necessary 
to relieve the effects of the industrial injury or prevent a deterioration of a Claimant’s 
condition. See Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). After 
maintenance medical treatment is awarded or admitted it is for the ALJ to determine 
whether the disputed treatment is reasonable, necessary and causally related to the 
industrial injury. See Montoya v. Dist. 60 Maintenance Center, W.C. No. 4-684-357 
(January 17, 2008); see also Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 
(Colo. App. 2002); Karathanasis v. Chili's, W. C. No. 4-461-989 (August 8, 2003).  Where 
the reasonableness or necessity of medical treatment is disputed, it is the claimant’s 
burden to prove that the disputed treatment is reasonably necessary to cure or relieve the 
effects of the industrial injury.  Ciesiolka v. Allright Colorado, Inc., W.C. No. 4-117-758 
(ICAO April 7, 2003).  Even if ongoing benefits have been provided, the insurer retains the 
right to contest the reasonableness, necessity, or relatedness of a particular treatment.  
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  While an 
ALJ may find that a particular condition is related to the industrial injury, they may also find 
that a specific treatment is not necessary, nor reasonable.   

Claimant also bears the burden of proof to show medical benefits are causally 
related to his work-related injury or condition.  Ashburn v. La Plata School District 9R, 
W.C. No. 3-062-779 (ICAO May 4, 2007).  Therefore, Claimant is not entitled to medical 
care that is not causally related to his work-related injury or condition.   Respondents do 



  

not “implicitly” admit for a disputed condition by paying for medical benefits.  Hays v. 
Hyper Shoppes, W.C. No. 4-221-570 (ICAO April 13, 1999).  The respondents remain 
free to contest the compensability of any particular treatment.  Id. As noted in Ashburn, 
supra, “it has generally been held that payment of medical services is not in itself an 
admission of liability.  This is based on the sound public policy that carriers should be 
allowed to make voluntary payments without running the risk of being held thereby to 
have made an irrevocable admission of liability.” As noted in Bekkouche v. Riviera 
Electric, W.C. No. 4-514-998 (ICAO May 10, 2007), “a showing that the compensable 
injury caused the need for treatment is a threshold prerequisite to the further showing that 
treatment is reasonable and necessary.”  The Supreme Court in Grover, supra,  stated, 
“…an injured worker can reach maximum medical improvement from an injury and yet 
require periodic medical care to prevent further deterioration in his or her physical 
condition.”   

In this matter, Dr. Healey recommended several medical treatments.  The ALJ 
credits the testimony of Drs. Olsen and McCranie and concludes that the 
recommendations of Dr. Healey are not reasonable or necessary in this case.  
Furthermore, the ALJ credits the testimony of Drs. Olsen and McCranie and concludes 
that the recommendations of Dr. Healey are not related to the work injury. 

The ALJ lacks jurisdiction to consider Claimant’s challenge to the DIME 
determination.  Section 8-42-107(8), C.R.S.  There was no objection to the final 
admission filed, and the issue was closed pursuant to Section 8-43-203(2)(b)(II)(A), 
C.R.S.   

A claimant is not entitled to be treated by a particular physician. Colorado 
Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994); Vigil v. City Cab 
Company, W.C. No. 3-985-493 (ICAO May 23, 1995). Nevertheless Section 
8-43-404(5)(a)(VI), C.R.S. affords a right to treat with a physician selected by the 
Claimant upon “the proper showing to the division.”  In the case of Haling v. Pueblo 
County, W.C. No 4-507-284 (ICAO April 25, 2005), the Panel stated, “The statute does 
not expressly define the evidentiary standard of a “proper showing,” However, when an 
ALJ grants permission for a Claimant to treat with a physician other than the physician 
designated by the respondent, the delivery of compensable medical benefits is altered. 
Accordingly, a “proper showing” inherently requires the claimant to prove that some 
change is appropriate.”   

Claimant’s assertion that Dr. McCranie did not treat her low back symptoms is 
contrary to the medical records and testimony at hearing.  Therefore, it is not a proper 
showing to change physicians in this case.  In addition, there are currently no medical 
benefits which are reasonable, necessary, or related to the work injury. 

 

ORDER 

 It is therefore ordered that: 



  

Claimant’s claim for reopening is denied and dismissed.   

Any and all issues not determined herein are reserved for future decision. 
 

DATED:   June 14, 2012 

Margot W. Jones 
Administrative Law Judge 
 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-255-01 
 
 

ISSUE 

 The issue for determination is compensability. The parties have stipulated to 
an average weekly wage of $1,234.11 and that the Center for Occupational Safety and 
Health at UHSC is authorized if compensable.  

FINDINGS OF FACT 

Claimant works for Employer as a Deputy Sheriff in the jail. Her job duties include 
the management of prisoners.  

 
On May 18, 2011, Claimant had completed her work shift and had “clocked out” at 

approximately 1:55 pm. She left the jail by a door on the south side of the building facing 
West 14th Ave. Claimant walked a short distance on a walkway that connects the south 
door of the jail to the public sidewalk on the north side of West 14th Ave. She then turned 
west and walked along the public sidewalk on West 14th Ave.  

 
The weather was windy and rainy at the time Claimant left the jail. Landscapers 

were in the process of replacing some dead trees on Employer’s property As Claimant 
neared the crosswalk at the corner of _ Ave. and _ St., an unplanted tree that was on the 
north side of the sidewalk on Employer’s property blew over and struck Claimant.  

 
The impact of the tree dazed Claimant. A fellow deputy was walking near Claimant 

when the accident occurred. The deputy saw Claimant and asked if she was OK. 
Claimant asked the deputy if her head was bleeding and he said that it was not. The 
deputy asked another deputy who was entering the building to report the incident to 
supervisors.  



  

 
The deputy suggested to Claimant that she should wait for medical help from jail 

personnel and should report the injury. Claimant declined to do so, stating that she felt 
okay, that she had clocked out of work, and did not want to wait on her own time. Further, 
she stated that she had three days to report the injury. 

 
At the time of the accident, Claimant was walking to a public parking garage owned 

by Employer located across from the Jail on the south side of _ Ave. Members of the 
public and Employer’s employees could park in this parking garage. Deputy Sheriffs 
could park on the fourth level of the lot and could receive a discount for parking if they 
used a code in the machine that issued tickets. Deputies paid the $4 per day parking fee 
with their own funds and were not reimbursed for parking expenses. 

 
The Employer did not compensate Claimant for time spent driving between her 

home and the jail. The Employer also did not pay Claimant mileage for driving between 
home and work. Claimant did not perform any work duties at home and did not use her car 
for work duties on May 18, 2011, although, on some days, she did use her car during the 
day in her employment.  

 
Claimant and other Deputy Sheriffs were not required to park in this parking 

garage. They were free to park anywhere or in any facility they chose.  
 

CONCLUSIONS OF LAW 

To be compensable the injury must be one that arises out of and in the course of 
employment. Section 8-41-301(1)(b), C.R.S. The "arising out of" test is one of causation 
and requires that the injury have its origin in an employee's work-related functions and be 
sufficiently related thereto so as to be considered part of the employee's service to the 
employer. In contrast, the "in the course of" test refers to the time, place, and 
circumstances of the injury. This test ensures that the injury occurs within the time and 
place limits of the employment during an activity with some connection to job-related 
functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). There is no 
requirement that the activity be a strict duty or obligation of employment, nor is there any 
requirement that the employer enjoy a specific benefit from the activity. Instead, an 
activity arises out of employment if it is sufficiently "interrelated to the conditions and 
circumstances under which the employee generally performs the job functions that the 
activity may reasonably be characterized as an incident of employment." Price v. 
Industrial Claims Appeal Office, 919 P.2d 207, 210 (Colo. 1996). The determination of 
whether there is a sufficient "nexus" or causal relationship between the claimant's 
employment and the injury is one of fact that must based on the totality of the 
circumstances. In Re Question Submitted by the United States Court of Appeals, 759 
P.2d 17 (Colo. 1988); Azaltovic v. Crop Production Services, W.C. No. 4-846-566, (ICAO, 
2011).  

Generally, injuries sustained while going to and from work do not arise out of 
employment because they lack a sufficient causal connection to the employment. 



  

Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999). Colorado's appellate 
courts, however, have long recognized that accidents "occurring in or en route to parking 
lots maintained on its premises or provided by the employer for the benefit of employees, 
are compensable as arising out of and in the course of employment." State 
Compensation Insurance Fund v. Walter, 143 Colo. 549, 553, 354 P.2d 591, 593 (1960). 
There is no requirement that the parking lot be owned, maintained or operated by the 
claimant's employer where the parking constitutes a "fringe benefit" to the employee. 
Woodruff World Travel, Inc. v. Industrial Commission, 38 Colo. App. 92, 554 P.2d 705 
(1976); Azaltovic, supra.  

Claimant was injured in an accident shortly after she “clocked out” and while she 
was walking on a public sidewalk to a parking garage owned by Employer and where 
Employer provided a parking discount. A tree that fell from Employer’s property struck 
her. The injury clearly arose out of and in the course of Claimant’s employment. The claim 
is compensable. Employer is liable for the medical care Claimant receives from 
authorized providers that is reasonably needed to cure and relieve Claimant from the 
effects of the compensable accident. Section 8-42-101(1), C.R.S. The Center for 
Occupational Safety and Health at UHSC, its physicians and other care providers are 
authorized. Employer will also be liable for disability indemnity benefits should the 
accident disable Claimant. Sections 8-42-103 and 105, C.R.S.  

 

ORDER 

 It is therefore ordered that: 

The claim is compensable;  

Employer is liable for the medical care Claimant receives from Center for 
Occupational Safety and Health at UHSC that is reasonably needed to cure and relieve 
from the effects of the compensable injury.  

Issues not determined herein are reserved for future determination. 

 

DATED: June 15, 2012 

Bruce C. Friend, ALJ 
 
_ 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-384-03 
 



  

 

ISSUES 

 The issues for determination are compensability, medical benefits including 
reimbursement for travel, change of physician, and temporary disability benefits including 
responsibility for termination. The parties stipulated to an average weekly wage of 
$334.39 and a temporary total disability rate of $222.92. 

 

FINDINGS OF FACT 

Employer hired Claimant on March 4, 2011 to work in one of its fast food 
restaurants. In the hiring process, Claimant completed an I-9 and gave a date of birth and 
Social Security number.  

On March 17, 2011, Claimant was cleaning the freezer at Employer’s restaurant 
when she slipped and fell. Claimant fell backwards onto her buttocks and outstretched 
hand.  

Employer was aware of Claimant’s injury and her need for medical care. Employer 
did not provide Claimant with a written list of two medical care providers.  

Claimant sought treatment on March 17, 2011 from Workwell Occupational Clinic, 
where Dan Downs, PA-C, examined her. PA Downs’ assessment was contusion of the 
right wrist and lumbar spine sprain. He prescribed medications. PA Downs restricted 
Claimant from pushing, pulling, or lifting over twenty pounds, lifting floor to waist limited to 
two times per hour, no bending, stooping, twisting, kneeling, squatting, or climbing, and to 
wear the wrist brace at work.  

Claimant was unable to perform the full duties of her employment with those 
restrictions. Claimant has not worked since the accident on March 17, 2011.  

When she received the claim on March 17, 2011, Employer’s office manager 
realized that the background check on Claimant as a new hire had not been completed. 
Claimant was requested to sign a release and did so. On March 18, 2011, the office 
manager did the background check through ADP, and it showed that there was not a 
match between Claimant’s date of birth and the Social Security number she gave. The 
office manager asked Claimant’s District Manager to tell Claimant to go to the Social 
Security office to get the matter straightened out and to return when she had done so. The 
office manager never received the requested information. Employer terminated 
Claimant’s employment effective March 18, 2011, for failure to provide proper I-9 
documentation. Employer’s termination form states that Claimant is not eligible for rehire, 
but Employer’s office manager testified credibly that Claimant is eligible for rehire and 
may be rehired if she can provide proper I-9 documentation.  

John Mars, M.D., at Workwell on March 21, 2011, examined Claimant. His 
assessment was a right wrist contusion and lumbar spine sprain. He referred Claimant for 
physical therapy. He changed her restrictions to no lifting over 20 pounds, no lifting over 
five pounds with the right hand, and no repetitive bending at the waist.  



  

William Ford, ANP-C, at Workwell, treated Claimant on March 28, April 8, April 20, 
and May 3, 2011. Claimant’s medications were adjusted. The restrictions remained the 
same.  

Dr. Mars examined Claimant on May 13, 2011. Claimant stated that she had not 
improved. Dr. Mars stated that her wrist was fine, but that she continued to have low back 
pain. She was neurologically intact but had very restricted range of motion of the lumbar 
spine. It was recommended that Dr. Osher examine Claimant. Claimant’s restriction was 
changed to no lifting over twenty pounds.  

Claimant was examined and treated by N.P. Ford on May 24, May 31, and June 
15, 2011. On May 31, 2011, her restriction was changed to no lifting over twenty-five 
pounds.  

Roberta P. Anderson-Oeser, M.D., examined Claimant on May 31, 2011. Dr. 
Anderson-Oeser’s impression was lumbar strain, muscle spasms, and mood disorder. Dr. 
Anderson-Oeser found no radicular signs on examination. An MRI was recommended.  

Claimant’s counsel wrote to Insurer on June 2, 2011. On page 3 of the letter, 
Claimant’s counsel requested that Claimant be treated by Dr. Rafer Leach. In the 
alternative, Claimant stated that she was willing to change providers to Dr. Mason or Dr. 
Yamamoto. Insurer did not respond to the request for a change of physician.  

Claimant underwent an MRI on June 20, 2011. It was normal.  
N.P. Ford examined Claimant on June 29, 2011. He noted that there were “no 

objective findings to explain her persistent symptoms.” N.P. Ford also examined and 
treatment Claimant on July 12, 2011. 

Dr. Anderson-Oeser examined Claimant again on Jul 12, 2011. Dr. 
Anderson-Oeser noted subjective complaints, but minimal findings on examination and a 
normal MRI. Dr. Anderson-Oeser noted that, “despite all treatment rendered to date, her 
pain has not significantly changed.” She prescribed a medication and continued Claimant 
on modified work.  

Lee A. Moorer, M.D., examined Claimant at Injury Management Services on July 
21, and August 11, August 25, 2011. Claimant was not referred to Dr. Moorer or to Injury 
Management Services by Employer, Insurer, or any of Claimant’s authorized medical 
care providers. He recommended evaluation by an orthopedic specialist for the wrist, a 
low back interventional pain evaluation, an MRI of he right wrist, physical therapy for the 
right wrist, and a psychotherapist for depressive symptoms. On September 1, 2011, Dr. 
Moorer stated that the pain generator in Claimant’s low back was the bilateral lumbar 
facet. He gave Claimant a trigger point injection.  

James Benoist, M.D., at Injury Management Services, examined Claimant on 
September 24, 2011. His assessment was sacroiliitis, SI joint dysfunction, lumbago, 
lumbar facet syndrome, and right wrist pain. He gave Claimant a sacroiliac joint steroid 
injection. On October 15, 2011, Dr. Benoist noted that Claimant had near resolution of the 
pain in the gluteal region and upper legs following the injection, but the pain in the low 
back remained. Another injection was provided on October 15, 2011.  

W. Rafer Leach, M.D., at Injury Management Services, examined Claimant on 



  

December 8, 2011. He recommended injection therapy. On January 26, 2012, Dr. 
Leach’s impression was traumatic lumbar spondylosis, sacroiliitis, muscle spasm, 
myofascial pain, and lumbar facet syndrome. Dr. Leach recommended facet injections.  

Dr. Benoist examined Claimant on March 30, 2011. He continued Claimant’s 
medications. He recommended that home exercise continue. And he recommended a 
right SI joint injection. 

Claimant has submitted mileage requests to Insurer.  
 

CONCLUSIONS OF LAW 

Compensability: 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, C.R.S., et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. In general, the claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence. Section 
8-43-201, C.R.S. A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The facts in a workers’ compensation 
case must be interpreted neutrally, neither in favor of the rights of the Claimant nor in 
favor of the rights of the respondents. Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits. Section 8-43-201, C.R.S. 
The ALJ’s factual findings concern only evidence and inferences found to be dispositive 
of the issues involved. The ALJ need not address every piece of evidence or every 
inference that might lead to conflicting conclusions. Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000) 

A compensable injury is one that arises out of and in the course of employment. § 
8-41-301(1) (b), C.R.S. The injured worker has the burden of proof, by a preponderance 
of the evidence, of establishing the compensability of an industrial injury and entitlement 
to benefits. §§ 8-43-201 and 8-43-210, C.R.S. See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000). A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not. Page v. Clark, 197 Colo. 306, 592 P. 
2d 792 (1979). People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County 
Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 
2002]. Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  

The evidence shows that Claimant slipped and fell in Employer’s freezer. Claimant 
sought care from Workwell on the date of the accident. Claimant sustained a contusion of 
the right wrist and a sprain of the lumbar spine that required treatment. Claimant has 
established by a preponderance of the evidence that she was injured on March 17, 2011, 



  

and that her injury arose out of and in the course of her employment. 

Liability for Medical Care: 

An insurer is liable for the costs of the medical care a claimant receives from 
authorized providers that is reasonably needed to cure and relieve the claimant from the 
effects of the compensable injury. The claimant bears the burden of proof of showing that 
medical benefits are causally related to his work-related injury or condition. Ashburn v. La 
Plata School District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007). A claimant is not 
entitled to medical care that is not causally related to her work-related injury or condition. 
Where a claim is admitted or held to be compensable, the insurer free to contest whether 
any particular treatment is related to the compensable accident. Hays v. Hyper Shoppes, 
W.C. No. 4-221-570 (ICAO April 13, 1999). 

Authorization refers to a physician’s legal status to treat the industrial injury at the 
insurer’s expense. Section 8-43-404(5)(a), C.R.S. gives the respondents the right in the 
first instance to select the authorized treating physician (“ATP”). The employer must give 
the claimant a list of at least two physicians. Section 8-43-404(5)(a)(I)(a), C.R.S. If the 
employer failed to do so, the claimant may select a physician of his chosing. Rule 8-2(A) & 
(D), WCRP. Orona v. Color Star Growers of Colorado, W.C. 4-839-677 (ICAO, 
5/31/2012). 

Employer failed to provide Claimant with the written list of two physicians. Claimant 
initially sought care from Workwell, who is thereby authorized. Because of Employer’s 
failure to provide the written list of two physicians, Claimant was free to change to a 
physician of her choice. Claimant did seek treatment on July 21, 2011 from Dr. Moorer at 
Injury Management Services, who is thereby authorized.  

Once an ATP has been designated the claimant may not ordinarily change 
physicians or employ additional physicians without obtaining permission from the insurer 
or an ALJ. If the claimant does so, the respondents are not liable for the unauthorized 
treatment. Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999). 
Authorized providers include those medical providers to whom the claimant is directly 
referred by the employer, as well as providers to whom an ATP refers the claimant in the 
normal progression of authorized treatment. Town of Ignacio v. Industrial Claim Appeals 
Office, 70 P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. 
App. 1997).  

Claimant initially sought treatment from Workwell Occupational Clinic. She was 
examined and treated by Dan Downs, PA-C, John Mars, M.D., William Ford, ANP-C, 
Roberta P. Anderson-Oeser, M.D., and others. These providers and others to whom they 
referred Claimant are authorized. The treatment they provided through July 12, 2011, 
was reasonably needed to cure and relieve Claimant from the effects of the compensable 
injury. Insurer is liable for the costs of that care, in amounts not to exceed the Division of 
Workers’ Compensation fee schedule. Section 8-42-101(3), C.R.S.  

Dr. Moorer and the other physicians at Injury Management Serves are authorized 



  

as of July 21, 2011. The care they provided was reasonably needed to cure and relieve 
from the effects of the compensable injury.  

In the alternative, a claimant may have her own physician attend her by making a 
written request to the insurer. If the insurer failed to respond to the written request within 
twenty days, the insurer is deemed to have waived the right to object to the change and 
the physician selected by the claimant is authorized to treat the injury. Section 
8-43-404(5), C.R.S. Gianetto Oil Company v. ICAO, 931 P2d 570 (Colo. App. 1966). The 
request need not be in any particular form or contain any particular language. See Lutz v. 
ICAO, 24 P.3d 29, (Colo. App. 2000).  

Claimant requested treatment with Dr. Leach in a letter dated June 2, 2011. The 
letter was a proper request under Section 8-43-404(5), C.R.S. Insurer did not respond. 
Dr. Leach is physician authorized to treat Claimant in this claim. Claimant was first 
examined by Dr. Leach December 8, 2011. Prior to treating with Dr. Leach, Claimant 
treated with Dr. Benoist and Dr. Moorer, who practice in the same office. Dr. Leach could 
not have referred Claimant to others in his practice in the normal course of medical care 
until he had examined Claimant. Under this theory, Dr. Benoist and Dr. Moorer were not 
authorized to treat Claimant in this claim until after December 8, 2011.  

The treatment Claimant has received from Workwell Occupational Medicine and 
from Injury Management Services has been reasonably needed to cure and relieve 
Claimant from the effects of the compensable injury. Insurer is liable for the care Claimant 
received from Workwell and Injury Management Services after the date of the injury in 
amounts not to exceed the Division of Workers’ Compensation fee schedule. Section 
8-42-101(3), C.R.S.  

Claimant is entitled to reimbursement of her travel expenses for visits to authorized 
providers. Insurer shall reimburse Claimant for $0.47 per mile for each mile traveled to 
and from appointments with authorized providers. Rule 18(E)(6), WCRP.  

Insurer may contest the reasonableness and necessity of any treatment proposed 
or provided after the date of the hearing.  

Temporary disability benefits:  

 Claimant requests an award of temporary disability benefits. To prove 
entitlement to temporary disability benefits, a claimant must prove the industrial injury 
caused a "disability." § 8-42-103(1), C.R.S.; PDM Molding. Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). The term "disability," as used in workers' compensation cases, connotes 
two elements. The first is "medical incapacity" evidenced by loss or impairment of bodily 
function. The second is temporary loss of wage earning capacity, which is evidenced by 
the claimant's inability to perform her prior regular employment. Culver V. Ace Electric, 
971 P.2d 641 (Colo. 1999). This element of "disability" may be evidenced by showing a 
complete inability to work, or by physical restrictions, which impair the claimant's ability 
effectively to perform the duties of his or her regular job. See Ortiz v. Charles J. Murphy 
and Co., 964 P.2d 595 (Colo. App. 1998). 



  

Claimant has shown by a preponderance of the evidence that she had restrictions 
immediately after the accident that impaired Claimant’s ability to effectively perform the 
duties of her regular job. Claimant has shown that she was disabled.  

 Sections 8-42-105(4), and 8-42-103(1)(g), C.R.S. (referred to as the 
termination statutes), contain identical language stating that in cases "where it is 
determined that a temporarily disabled employee is responsible for termination of 
employment the resulting wage loss shall not be attributable to the on-the-job injury." In 
Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 
2002), the court held that the term "responsible" reintroduced into the Workers' 
Compensation Act the concept of "fault" applicable prior to the decision in PDM Molding, 
Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). "Fault" requires that Claimant must have 
performed some volitional act or exercised a degree of control over the circumstances 
resulting in the termination. Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1995), opinion after remand 908 P.2d 1185 (Colo. App. 1985). That determination must 
be based upon an examination of the totality of circumstances. Id. The burden to show 
that the claimant was responsible for her discharge is on the respondents. Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 18 P.3d 790 (Colo. 
App. 2000). 

 Claimant was terminated the day after the accident because the Social 
Security number she provided was not consistent with her date of birth. Claimant either 
provided an incorrect Social Security number or date of birth, or she failed to correct the 
records of the Social Security Administration and return to work. In either case, Claimant 
performed some volitional act or exercised a degree of control over the circumstances 
resulting in the termination. Claimant was at fault for the termination of her employment. 
Respondents have shown that Clamant was responsible for the termination of her 
employment. Claimant missed less than three shifts after the accident before she was 
terminated. Claimant is not entitled to temporary disability benefits.  

ORDER 

 It is therefore ordered that:  
 
The claim is compensable;  

Insurer is liable for the costs of the medical care Claimant received after the date of 
the injury from Workwell Occupational Medicine and Injury Management Services. 
Insurer shall reimburse Claimant for the costs of her transportation to her appointments 
with authorized providers.  

Insurer is liable for the costs of the medical care Claimant receives after the date of 
the hearing from authorized providers that is reasonably needed to cure and relieve her 
from the effects of the compensable injury.  

Claimant’s request for temporary disability benefits is denied.  

Issues not determined by this order are reserved. 



  

DATED: June 15, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-718-371-06 
 
 

ISSUES 

 The issue determined herein is permanent total disability (“PTD”) benefits.  The 
parties stipulated to entry of a “general award” of medical benefits after maximum medical 
improvement (“MMI”) and to the insurer’s right to an offset due to social security disability 
benefits received in the amount of $815 per month. 

FINDINGS OF FACT 

Claimant is 33 years old.  She has previous work experience in catering, retail 
sales, custodial work, optician, and community service. 

 
Claimant was employed part-time as a cleaner for the employer.   
 
On February 23, 2007, claimant suffered admitted work injuries to her neck, head, 

and left shoulder when she was carrying a sheet of plywood and the wind blew her into a 
wall.  Claimant continued working for the employer, but eventually she sought medical 
care for the injuries. 

 
Claimant received chiropractic treatment, physical therapy, and massage therapy 

for her neck and shoulder pain.  Dr. Leppard then diagnosed left shoulder strain, cervical 
strain, and cervicogenic headache.   

 
Dr. Stockelman treated the left shoulder and diagnosed left trapezius strain and 

bursitis.  A subacromial injection did not help. 
 
In August 2007, Dr. Benecke administered an epidural steroid injection (“ESI”) on 

the left side at C5-6.  He then performed radiofrequency neurotomy (RFN”) at C3 through 
C6 on the right side, followed by RFN on the left side facet joints at C2 through C6.  On 
October 22, 2007, Dr. Benecke performed left shoulder nerve blocks.  Dr. Benecke 
subsequently administered an ESI at C7-T1 on the left side. 



  

 
Dr. Roberts assumed treatment for claimant’s persistent headaches.  He 

prescribed Topamax and began to provide occipital nerve injections at a frequency of 
approximately one time every three weeks. 

 
On May 23, 2008, Dr. Rook, upon referral from the chiropractor, determined that 

claimant was at MMI and suffered permanent impairment. 
 
On November 20, 2008, Dr. Campbell performed a Division Independent Medical 

Examination (”DIME”).  She diagnosed chronic myofascial pain and chronic mixed 
headache syndrome.   She agreed that claimant was at MMI.  She determined permanent 
impairment based upon the cervical spine, left shoulder, and migraine and occipital 
neuralgia.  She recommended permanent restrictions against lifting over 20 pounds 
occasionally and against reaching more than two hours per day. 

 
In 2009, Mr. Shanahan performed a vocational evaluation for respondents and Mr. 

Fitzgibbons performed a vocational evaluation for claimant. 
 
Claimant’s headache problems worsened and she received additional treatment 

from Dr. Roberts until his retirement in the fall of 2010.   
 
On March 4, 2010, Dr. Quintero, a neurologist, performed an independent medical 

examination (“IME”) for respondents.  Dr. Quintero diagnosed chronic rebound 
headaches due to excessive pain medications.  He questioned whether claimant had a 
psychogenic component to her pain complaints and recommended neuropsychology 
testing. 

 
A brain magnetic resonance image (“MRI”) was normal.  Electroencephelogram 

testing was normal. 
 
On September 6, 2010, Dr. Drozd performed neuropsychological testing.  Dr. 

Drozd concluded that claimant did not suffer psychogenic pain problems.  Dr. Drozd 
concluded that claimant suffered post-traumatic migraine and occipital nerve headaches 
and myofascial pain syndrome.  He recommended continued treatment for her pain 
conditions, cognitive-behavioral therapy, cognitive rehabilitation, and that claimant should 
perform only brief tasks, breaking more complex tasks into smaller units. 

 
After assuming primary care for claimant’s headache problems after the retirement 

of Dr. Roberts, Dr. Rook referred claimant to Dr. Laub for evaluation for a peripheral nerve 
stimulator.  On November 2, 2010, Dr. Laub examined claimant and recommended RFN 
before considering a nerve stimulator. 

 
On December 14, 2010, Dr. Laub performed RFN on the left C2 ganglion, C3 

medial branch nerve, and the third occipital nerve.  On January 20, 2011, Dr. Laub 
performed the RFN on the right side. 

 



  

On February 3, 2011, claimant reported to Dr. Rook that she had marked 
improvement.  She still had headaches, but they were less severe.  On February 10, 
2011, claimant reported to Dr. Laub that she experienced 85% improvement following the 
bilateral RFN.  Claimant tapered off all medications. 

 
On June 8, 2011, Dr. Rook again determined that claimant was at MMI and he 

determined permanent impairment.  At that time, claimant’s headaches were 
manageable with ice and Naproxen. 

 
On July 7, 2011, the insurer filed a final admission of liability for the impairment 

rating benefits and for post-MMI medical benefits only for the left shoulder and neck.  
Claimant objected. 

 
RFN uses radio wave energy to reduce pain transmissions by peripheral nerves or 

nerve roots.  The procedure is usually temporary because the nerves often regenerate.  
Success of RFN is widely variable from patient to patient and from procedure to 
procedure.  Success is usually determined by at least 50% pain relief for at least six 
months. 

 
The benefit of claimant’s RFN gradually lessened.  In the meantime, she had 

become pregnant.  As a result, she could not take pain medications and could not 
undergo repeat RFN at the optimal time.  On September 12, 2011, Dr. Rook reexamined 
claimant and noted that she was suffering increased pain.  He recommended repeat RFN 
after she gave birth.  On December 15, 2011, claimant gave birth. 

 
On December 12, 2011, Mr. Shanahan provided an updated vocational evaluation, 

concluding that claimant could return to a number of sedentary to light jobs, including 
housekeeping, receptionist, cashier, optician, sales clerk, customer service, 
reservationist, information clerk, and appointment setter. 

 
In December 2011, Mr. Fitzgibbons also provided an updated vocational 

evaluation, including writing to Dr. Rook for confirmation of claimant’s condition.  On 
January 12, 2012, Dr. Rook replied and indicated that he agreed with Dr. Drozd’s 
vocational recommendations and that he did not believe that claimant was able to work 
full-time.  Dr. Rook agreed that claimant’s headache problems would cause her to miss 
work, be tardy, and take unscheduled breaks.   

 
On January 31, 2012, Dr. Laub performed a repeat RFN on the left side.  The 

repeat RFN on the right side was delayed until April 3, 2012. 
 
On March 12, 2012, Dr. Quintero performed a repeat IME for respondents.  

Claimant reported significant improvement in her left-sided headaches, but she still 
suffered constant right-sided headaches, but no more syncopal episodes.  He diagnosed 
a psychogenic component to her syncope.  He recommended repeat right side RFN. 

 
On March 13, 2012, Dr. Rook reexamined claimant, who reported that the left side 



  

RFN helped and she had no further syncopal problems.  Claimant reported continued 
right-sided headaches.  

 
After the April 3, 2012, right RFN, claimant reported to Dr. Rook that she still 

suffered daily headaches. 
 
Dr. Laub testified by deposition on April 7, 2011.  He agreed that the first set of 

RFN produced “wonderful success.”  He cautioned that claimant would need further RFN 
in the future and possible occipital nerve stimulation if the RFN failed.   

 
Dr. Rook testified by deposition on April 8, 2011.  He explained that he thought that 

claimant was no longer at MMI after her headache condition worsened in the fall of 2010.  
He further explained that she was again at MMI after the first set of RFN caused marked 
improvement. 

 
Dr. Rook testified at hearing that RFN is temporary and very unpredictable.  He 

agreed that the first RFN decreased claimant’s migraines and syncope, leading to 
tapering off her medications.  Dr. Rook explained that the RFN is only done on one side 
on a particular date, but the other side needs to be done soon thereafter to maximize 
benefit.    Dr. Rook noted that claimant’s headaches are multi-factorial with tension, 
occipital neuralgia, and vascular components.  He agreed that claimant’s shoulder injury 
was not disabling, but he noted that her headaches were her disabling condition.  Dr. 
Rook agreed that claimant’s pregnancy delayed the repeat RFN and caused them to be 
less effective.   

 
Mr. Fitzgibbons testified at hearing and noted that Dr. Benecke and Dr. Roberts 

had imposed 40 pound lifting restrictions.  He noted that the DIME, Dr. Campbell, had 
recommended 20 pound occasional lifting limits and the two hour limit on reaching.  He 
explained that material handling was not the problem, but claimant’s inability to adhere to 
a schedule was the problem for her return to work.  Mr. Fitzgibbons noted that claimant 
would be unable to maintain employment due to her absenteeism, tardiness, and 
unscheduled breaks. 

 
Mr. Shanahan testified at hearing consistently with his reports.  He agreed that 

headaches were claimant’s problem, not her material handling ability.  He noted that 
claimant had some basic computer skills and could possibly perform home-based work, 
although he agreed that she would still need to adhere to some schedule.  He agreed with 
Dr. Drozd’s recommendations for returning claimant to work.  Mr. Shanahan agreed that 
claimant would have problems sustaining employment if she missed more than two days 
of work each month. 

 
Claimant has proven by a preponderance of the evidence that she is permanently 

and totally disabled as a result of her admitted work injury.  Claimant’s testimony about 
her persistent chronic headaches is credible.  The vocational opinions of Mr. Fitzgibbons 
are more persuasive, although even Mr. Shanahan admitted that claimant’s headaches 
were a problem for her ability to sustain employment.  The preponderance of the record 



  

evidence demonstrates that claimant is unlikely to be able to sustain employment in the 
same or other employment and is unable to earn wages as a result of her admitted work 
injury. 

 

CONCLUSIONS OF LAW 

1. Under the applicable law, claimant is permanently and totally disabled if she is 
unable to "earn any wages in the same or other employment."  Section 8-40-201(16.5)(a), 
C.R.S.  The term "any wages" means more than zero wages.  See Lobb v. Industrial 
Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim 
Appeals Office, 894 P.2d 42 (Colo. App. 1995). The ALJ must consider claimant's 
commutable labor market and other similar concepts regarding the existence of 
employment that is reasonably available to the claimant under his or her particular 
circumstances.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998).  
As found, claimant has proven by a preponderance of the evidence that she is 
permanently and totally disabled as a result of her admitted work injury. 

 
 

ORDER 

 It is therefore ordered that: 

The insurer shall pay for all of claimant’s reasonably necessary medical treatment 
after MMI by authorized providers for the admitted work injury. 

The insurer shall pay to claimant PTD benefits at the $146.67 per week 
commencing June 8, 2011, and continuing thereafter until modified or terminated 
according to law.  The insurer is entitled to an offset pursuant to statute for social security 
disability benefits received at the rate of $815 per month.  The insurer is entitled to credit 
for all previous payments of indemnity benefits to claimant after June 8, 2011. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 



  

DATED:  June 18, 2012   /s/ original signed by:_____________ 

Martin D. Stuber 
Administrative Law Judge 
 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-029-02 
 
 

ISSUES 

 At hearing, the parties stipulated to the underlying facts and applicability of the 
provisions of Section 8-41-209 (1) and (2) (a), C.R.S.  Specifically, Claimant was 
employed as a firefighter for the Town of Castle Rock for five or more years; Claimant has 
an impairment of health consisting of cancer of the skin, specifically melanoma, that was 
not present or preexisting at the time of his employment as a firefighter; and under the 
provisions of Section 8-41-209, the parties agree that it is presumed that Claimant’s 
impairment of health results from the Claimant’s employment, 

 The parties further stipulated that, if compensable, Claimant's Average Weekly 
Wage is $1,721.22. 

 With the stipulation of the parties to the applicability of Section 8-41-209 (1) 
and (2)(a), C.R.S., the issue for determination by the ALJ is whether Respondents have 
met their burden of proof under Section 8-41-209 (2)(b), C.R.S. to show that Claimant's 
cancer did not occur on the job. 

 Claimant seeks an award of medical benefits for treatment provided by Dr. 
Shell, Dr. Carpenter and Dr. Gonzales. 

 Claimant further seeks an award of temporary total disability benefits for 
various dates beginning September 30, 2011. 

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

Claimant has been employed as a firefighter for [Employer] since 2000. 

As a child Claimant was involved in outdoor activities that included Cub Scouts, 



  

Boy Scouts, soccer, and track and field.  Claimant also rode his bicycle before he had his 
driver's license. 

Claimant's employment outside of being a firefighter has consisted of outdoor 
framing and deck building work, building deck furniture and remodeling buildings and 
basements, which included outdoor work. 

Claimant's recreational outdoor activities as an adult have consisted of marathons, 
bicycling, and hiking.  Claimant would wear t-shirts and shorts while running, depending 
on the weather. 

Claimant underwent a physical with Dr. Raewyn Shell on July 15, 2002 and 
advised Dr. Shell that he had some moles that his wife wanted the doctor to look at.  Dr. 
Shell diagnosed Claimant with five atypical or possible dysplastic nevi.  Dr. Shell removed 
these moles or nevi on September 24, 2002 and a pathology report identified the five 
moles as "atypical" with three being dysplastic.  Another mole was removed by Dr. Shell 
in October 2002 and also was suspected to be dysplastic. 

Claimant advised Dr. Shell on October 23, 2008 that he had a questionable mole 
on his right leg.  This mole was at the same site where Claimant subsequently was 
diagnosed with melanoma. 

Claimant had the mole on his right calf excised on September 19, 2011 as well as 
undergoing a second excision close to the same area on his right calf on November 22, 
2011.  Claimant was diagnosed with invasive melanoma on the right outer calf at the 
same location of the previously excised mole on September 26, 2011. 

In addition to be treated for his moles by Dr. Shell since September 2011, Claimant 
has also been treated by Dr. Christopher A. Carpenter, M.D. and by Dr. Rene Gonzales, 
M.D. 

Claimant missed the following time from work due to his melanoma condition: 8 
hours on 9/30/11; 10 hours on 10/28/11; 24 hours for vacation taken on 10/28/11 due to 
injury; 23 hours for sick time taken due to injury on 12/9/11.  Thus, claimant missed a total 
of 65 hours of work due to the melanoma condition.  The total amount of TTD benefits 
requested by claimant amounts to $1,096.22. 

 
Dr. Annyce Mayer, M.D. evaluated Claimant on December 12, 2011 and prepared 

a report dated February 28, 2012.  Dr. Mayer's assessment was Stage 3B melanoma, 
superficial spreading type.  Dr. Mayer stated in her report that "Much remains unknown 
about what causes cancer, why some people with multiple risk factors for melanoma go 
on to develop melanoma but many of others with those same risk factors do not.  Dr. 
Mayer agreed that Claimant had intermittent sun exposure, an established risk factor for 
melanoma.  Dr. Mayer stated, and it is found, that Claimant has a number of underlying 
risk factors for melanoma including multiple nevi, dysplastic nevi, history of sunburn, and 
sun exposure outside of his work as a firefighter.  Dr. Mayer stated that there are many 
people in Colorado with one or all of these same risk factors who do not have melanoma.  



  

The ALJ finds these statements of Dr. Mayer to be credible and persuasive. 

In her testimony, Dr. Mayer, as an occupational medicine physician, explained the 
difference between cause and risk as risk being a particular exposure of factor that makes 
it more likely someone will develop a condition versus causation where it is medically 
probable that the condition was caused de novo.  Dr. Mayer testified that the presence of 
nevi does not say anything about nevi as a causative factor of melanoma.  Dr. Mayer 
testified that in occupational medicine risk factors in many cases are simply an indication 
of an increase in risk rather than specific indication of causation and that having multiple 
risk factors does not mean a person is going to develop the outcome or particular 
condition.  Referring to the LeMasters study regarding the risk of melanoma in firefighters 
Dr. Mayer testified that firefighting was determined as a possible risk for malignant 
melanoma but that relative risk does not establish causation.  The ALJ finds this 
testimony of Dr. Mayer persuasive. 

At the request of Respondents Dr. William Milliken, M.D. performed a medical 
record review and issued a report dated February 27, 2012.  In his report, Dr. Milliken 
stated: "However, at issue in this case is the possibility that firefighting exposure was 
causally linked to the process of skin cancer (melanoma) development (carcinogenesis)."  
Dr. Milliken further stated: "However, at issue in this case, is the possibility that 
occupational toxicant exposures incurred as a firefighter might have contributed to the 
melanocyte DNA changes which led to melanoma cell formation in the right calf." 

Dr. Milliken testified that 90 percent of melanoma cancer is associated with 
(emphasis supplied) a mutation caused by sun exposure leading to the conjecture 
(emphasis supplied) that 90 percent of melanoma tumors are sun-induced.  With regard 
to the increasing incidence of melanoma in the population at large Dr. Milliken testified 
that it is theorized (emphasis supplied) that this is due to increased sun exposure.  Dr. 
Milliken testified  

Dr. Milliken testified that the presence of multiple atypical or dysplastic nevi is a 
known risk factor for the development of melanoma.  Dr. Milliken testified that presence of 
a dysplastic mole (nevi) is considered a precursor of melanoma but that this does not 
mean it is going to become melanoma and, in general, most people with atypical moles 
don't get melanoma.  Sun exposure may well accelerate the process of a dysplastic mole 
progressing to melanoma but it will not happen in the majority of people. 

Dr. Milliken acknowledged that it would be difficult to prove the cause of melanoma 
in any person with any number of risk factors for development of this form of cancer and 
Dr. Milliken agreed that the cause of melanoma remains unknown.  Dr. Milliken testified, 
and it is found, that all one can do is compare relative risks, as he was doing, and that risk 
factors do not equal causation. 

Dr. Milliken opined that he believes that risk factors such as sun exposure and 
presence of dysplastic moles/nevi pose a higher risk for development of melanoma by 
Claimant than his exposures as a firefighter considered in the LeMasters study.  In Dr. 
Milliken's opinion, Claimant's atypical nevus count followed by sun exposure are greater 



  

risk factors for Claimant's development of melanoma than his exposures as a firefighter. 

 Claimant has met his burden of proof that he has sustained a compensable 
occupational disease of melanoma based upon the presumption of Section 8-41-209, 
C.R.S. 

The ALJ finds that Respondents have failed to prove by a preponderance of the 
medical evidence that Claimant's melanoma did not occur on the job, i.e. Claimant's 
employment with Employer as a firefighter. 

Claimant missed the following time from work due to his melanoma condition: 8 
hours on 9/30/11; 10 hours on 10/28/11; 24 hours for vacation taken on 10/28/11 due to 
injury; 23 hours for sick time taken due to injury on 12/9/11.  Thus, claimant missed a total 
of 65 hours of work due to the melanoma condition.  The total amount of TTD benefits 
requested by claimant amounts to $1,096.22. 

Claimant has proven by a preponderance of the evidence that the medical 
treatment provided him by Dr. Shell, Dr. Carpenter and Dr. Gonzales beginning in 
September 2011 was reasonable, necessary and causally related to Claimant's 
compensable occupational disease of melanoma. 

 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra. A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.   

The Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  Section 
8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. 
App. 2000).  The question of whether the claimant met the burden of proof to establish the 
requisite causal connection is one of fact for determination by the ALJ.  City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, supra. 



  

 
The evidence must establish the causal connection with reasonable probability, 

not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 
(Colo. App. 1971).  Reasonable probability exists if the proposition is supported by 
substantial evidence which would warrant a reasonable belief in the existence of facts 
supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 
1985).  An award of benefits may not be based upon or denied upon speculation or 
conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. 
Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957). 

In order to recover benefits a claimant must prove that he sustained a 
compensable injury.  A compensable injury is one which arises out of and in the course of 
employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of causation.  
It requires that the injury have its origins in an employee’s work-related functions.  There 
is no presumption that an injury which occurs in the course of a worker’s employment 
arises out of the employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 P.2d 542 
(1968).  It is the claimant’s burden to prove by a preponderance of the evidence that there 
is a direct causal relationship between the employment and the injuries.  Ramsdell v. 
Horn, 781 P.2d 150 (Colo. App. 1989).  ).  Claimant must prove that an injury directly and 
proximately caused the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. 
Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 
1997. 

Section 8-41-209 (1), C.R.S. provides: 

 Death, disability, or impairment of health of a firefighter of any  political 
subdivision who has completed five or more years of  employment as a firefighter, 
caused by cancer of the brain, skin,  digestive system, hematological system, or 
genitourinary system  and resulting from his or her employment as a firefighter, shall 
be  considered an occupational disease. 

Section 8-41-209 (2), C.R.S. provides: 

 Any condition or impairment of health described in subsection (1) of  this 
section: 

Shall be presumed to result from a firefighter's employment    
 if, at the time of becoming a firefighter or thereafter, the    
 firefighter underwent a physical examination that failed to    
 reveal substantial evidence of such condition or impairment    
 of health that preexisted his or her employment as a     
 firefighter; and 

Shall not be deemed to result from the firefighter's     
 employment if the firefighter's employer or insurer shows by    
 a preponderance of the medical evidence that such condition   



  

 or impairment did not occur on the job. 

The provisions of Section 8-41-209, C.R.S. alter the allocation of proof of 
causation for claims made by firefighters for specific types of injury, i.e. cancers, from that 
which is applicable in workers' compensation claims in general.  The presumption found 
in Section 8-41-209, C.R.S. removes the initial burden of the firefighter to establish 
causation.  Under Section 8-41-209, C.R.S., once the presumption that the firefighter's 
cancer resulted from his or her employment is determined to apply, the burden of proof 
shifts to Respondents to prove, by a preponderance of the medical evidence that the 
firefighter's cancer did not occur on the job.  Christ v. Littleton Fire Rescue and CCMSI, 
W.C. No. 4-745-560 (November 3, 2009). 

In Christ, the Panel held that the presumption in Section 8-41-209, C.R. S. cannot 
be rebutted by opinions of medical experts that there is no causal connection between the 
occupation in general and the disease in question.  Medical evidence that the cause of 
the particular cancer is unknown or of epidemiological studies that do not demonstrate a 
causal connection between a claimant's occupational exposure as a firefighter and the 
development of his or her cancer is insufficient to rebut the presumption of causation in 
Section 8-41-209, C.R.S.  Medical opinions that merely deny the underlying legislative 
premise of a causal relationship between the firefighter's occupational exposure and the 
development of cancer are insufficient to rebut the presumption in Section 8-41-209, 
C.R.S.  Christ, supra. 

Both Dr. Mayer and Dr. Milliken are well qualified physicians with specific 
experience in occupational medicine to provide the ALJ with relevant testimony on the 
cause and known risk factors for melanoma.  Both Dr. Mayer and Dr. Milliken agree on 
several key points.  First, that the cause of melanoma is unknown.  Second, that while 
there are several identified risk factors for development of melanoma, these risk factors 
do not mean or equal causation of the cancer.  For example, according to the Lemasters 
study, firefighters have an increased risk of melanoma, but not all firefighters develop 
melanoma.  People with significant sun exposure, skin types, ancestry or proximity to the 
equator where sun exposure is greater are at greater risk for development of melanoma, 
but not all or a majority of those so exposed develop melanoma.  People with multiple 
atypical or dysplastic moles/nevi have a greater risk of development of melanoma in the 
area of such moles, but a majority of people with these types of moles do not go on to 
develop melanoma.  These examples serve to illustrate that any analysis or discussion of 
risk factors does not determine the cause of melanoma, including the cause of Claimant's 
melanoma. 

The purpose of the presumption in Section 8-41-209, C.R.S. is to legislatively 
provide the causal connection between the firefighter's occupation in general and the 
particular disease in question, here, melanoma.  Christ, supra.  The essential purpose of 
this presumption was to eliminate the stated "impossible" burden on firefighters to prove 
which of several various risk factors were the cause of their cancer and that the risk 
factors associated with their occupations as firefighters were the more likely cause of their 
disease.  Where the cause of a particular cancer is unknown, as it is with melanoma, 
discussion and analysis of various risk factors for development of the cancer represents 



  

an attack or defense against the underlying legislative premise of a causal relationship 
and is insufficient to rebut the presumption in Section 8-41-209, C.R.S.  Christ, supra.  As 
found, Dr. Milliken's opinions fail to provide the requisite medical evidence to rebut the 
presumption and sustain Respondents' burden of proof to show that Claimant's 
melanoma did not occur on the job.  As Dr. Milliken admits, all he can do is discuss and 
analyze risk factors. 

Respondents acknowledge that the statute places a burden on them to prove by a 
preponderance of the evidence that Claimant's melanoma did not result from his job as a 
firefighter.  Discussion and analysis of various risk factors outside of firefighting exposure 
is insufficient to sustain Respondents' burden of proof where those risk factors cannot be 
equated with a cause in fact of Claimant's melanoma. 

Respondents argue that it would be incongruous to disregard evidence of risk 
factors when such evidence in the form of epidemiological studies formed the basis of the 
presumption created by the Legislature in Section 8-41-209, C.R.S.  While the ALJ can 
sympathize with this apparent incongruity, the holding of the Panel in Christ, supra, 
requires such a result as the burden placed on Respondents is not to rebut the basis for 
the presumption in Section 8-41-209, C.R.S. but to prove by medical evidence that a 
claimant's cancer comes from a specific cause not occurring on the job.  To the extent, as 
Respondents argue, that this places employers of firefighters in the position of never 
being able to rebut the presumption of Section 8-41-209, C.R.S., Respondents remedy 
lies with the appellate Court to potentially interpret and apply Section 8-41-209, C.R.S. 
differently from the Panel's conclusion in Christ._ 

Finally, while decisions of the Panel are not regarded as binding legal precedent, 
the ALJ is unwilling to reach a different conclusion regarding the application of Section 
8-41-209, C.R.S. than that reached by the Panel in Christ.  In the absence of a different 
determination by the Court of Appeals, Respondents remedy likely lies with the 
Legislature._ 

 

ORDER 

 It is therefore ordered that: 

Claimant's claim for compensation for the occupational disease of melanoma is 
compensable and is granted. 

Insurer shall pay Claimant temporary total disability benefits in the amount of 
$1,096.22. 

Insurer shall pay the expenses for Claimant's treatment for melanoma with Dr. 
Shell, Dr. Carpenter and Dr. Gonzales beginning September 2011 in accordance with the 
Official Medical Fee Schedule of the Division of Workers' Compensation. 

The insurer shall pay interest to claimant at the rate of 8% per annum on all 



  

amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  June 18, 2012 
Ted A. Krumreich 
Administrative Law Judge 
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STATE OF COLORADO 
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ISSUES 

 1.  Whether the Claimant has established by a preponderance of the 
evidence that he suffered a compensable occupational hearing loss. 

 2. If the Claimant’s claim is compensable, whether the Claimant proved that 
medical treatments he requests, including a hearing aid recommended by Dr. Lipkin, are 
causally related and reasonably necessary to cure and relieve the effects of his 
occupational hearing loss. 

STIPULATION 

 1. If the Claimant’s claim is found compensable, Dr. Lipkin and the Denver 
Center for Occupational Safety & Health are authorized treating physicians and all 



  

referrals from them are authorized.   

FINDINGS OF FACT 

1. The Claimant is a Sergeant with the _ Sheriff’s Department. He has been 
employed by ___ for thirty-four and a half years, and began his law enforcement career 
with Employer on November 1, 1977. 

   
2. During the first ten years of his employment, from 1977 to 1987, he was 

required to shoot with firearms at the Employer’s indoor firing range on a monthly basis in 
order to maintain his qualification.  The Claimant shot a revolver and a shotgun during 
these earlier qualification sessions.  For the qualification sessions, he fired forty-two 
handgun rounds and six shotgun rounds.  In addition to the qualification sessions during 
the first ten years at the Department, he also practiced at the firing range periodically to 
develop and maintain accurate shooting.  The Claimant was required to shoot once per 
month to maintain qualification and would also practice an additional two to four times a 
month. 

   
3. Until 1987, the Claimant did not use hearing protection while shooting 

firearms at the indoor range.  The Claimant asked for hearing protective devices but was 
not permitted to use them.  The range master would not permit Claimant or other 
employees to use hearing protection because the range master told the Claimant that he 
would not get protection on the streets.   

 
4. Sometime in 1987 the mandatory regime for shooting practice decreased.  

He nevertheless continued shooting in practice on a regular basis.  He would shoot 
significantly during each month. Shooting qualifications took place on a quarterly basis.  
From 1987, ongoing, the Claimant was issued hearing muffs.  Starting in 1989, Claimant 
began using earmuff style hearing protection at the firing range.  The hearing protection 
reduces the noise from firearms. 

 
5. In addition to the sounds caused by shooting, the Claimant is exposed in 

the jail to high decibel noises.  
 
6. The Claimant noticed a gradual onset of hearing problems over the past few 

years. This hearing loss reached the point in 2010 that he noticed that he could not 
understand what his team members were saying and would have to ask them to repeat.  
He became concerned that his hearing difficulties might be a safety hazard in an 
emergency situation at work.  

 
7. Over the course of his employment, the Claimant has undergone a number 

of hearing tests at Denver Department of Health and Hospitals beginning on May 24, 
1982.  These were routine “screening” hearing tests which measured overall hearing and 
did not differentiate between conductive and sensorineural hearing measurement.  The 
May 24, 1982 test showed completely normal hearing in both ears according to the 
testimony of Dr. Zeitzer (also see Respondent’s Exhibit F).   

 



  

8. Claimant underwent a hearing test on June 19, 1985 that, according to the 
testimony of Dr. Zeitzer, showed no significant change from the May 24, 1982 test and 
was in the normal hearing range (also see Respondent’s Exhibit F).  Another hearing test 
was performed on June 22, 1989 that showed normal hearing.  There was a “notch” 
configuration on the left ear at the 4,000 Hz range which is present in noise-induced 
hearing loss (Respondent’s Exhibit F and per the testimony of Dr. Zeitzer).   A hearing test 
performed on February 13, 1991 was also in the normal range with the left ear showing 
some increased thresholds compared to the right ear and the right ear was borderline 
normal per the testimony of Dr. Zeitzer (also see Respondent’s Exhibit G).   

 
9. Claimant also underwent audiometric evaluations at Kaiser-Permanente on 

April 29, 2009, July 16, 2010, and December 2, 2010 (Claimant’s Exhibit 5; Respondent’s 
Exhibit I).  .   

 
10. In 2011 the Claimant reported his hearing loss to his captain on July 27, 

2011 (Claimant’s Exhibit 1; Respondent’s Exhibit B) and Employer’s First Report of Injury 
was completed on August 18, 2011 (Claimant’s Exhibit 2; Respondent’s Exhibit C).   

 
11. The Claimant saw Dr. Karen Malloy on September 6, 2011 and reported 

that he “has gradual increase of hearing loss.”  The Claimant further reported that he 
“started noticing decreased hearing, right worse than left, became worse approximately 
one year ago.  Was seen by his doctor at Kaiser.  States was evaluated, was given a 
hearing aid for the right ear.  States he has tinnitus, worse in the right ear than the left ear” 
(Claimant’s Exhibit 6, p. 28).  Dr. Malloy stated that it was not clear if the hearing loss was 
noise related or related to other conditions and requested prior medical records for review 
(Claimant’s Exhibit 6, p. 28).  Upon review of prior audiograms at a follow up visit with the 
Claimant on September 20, 2011, Dr. Malloy assessed hearing loss but was still not clear 
if it was work related.  She referred the Claimant to Dr. Lipkin for evaluation as to whether 
or not the Claimant’s pattern of hearing loss is related to his work noise conditions 
(Claimant’s Exhibit 6, p. 26).   

 
12. The Claimant saw Dr. Alan F. Lipkin for evaluation on September 29, 2011.  

The Claimant reported bilateral hearing loss, “[o]nset gradually over many years.   He is a 
sheriff deputy and has had many years of gun fire exposure and for the first ten years of 
his service wore no hearing protection….He has no family history of hearing loss, no 
previous ear surgeries or injuries.  He does have a constant tinnitus in both ear [sic] that is 
relatively loud and sounds like a high pitch clear pure tone….Uses hearing protection with 
firearms, but the jail is very noisy and he does have daily noise exposure there.” Dr. Lipkin 
stated that he reviewed the Claimant’s serial past hearing tests and noted they “have 
shown gradually progressive loss over the years.”  Dr. Lipkin also opined that the 
Claimant’s “audiogram reveals mixed sensorineural and conductive hearing loss” and 
that “the nerve component of his hearing loss is more likely than not related to or 
exacerbated by noise exposure.  The conductive component may be due to some other 
otologic condition such as otosclerosis”  (Claimant’s Exhibit 8; Respondent’s Exhibit M).   

 
13. Based upon review of Dr. Lipkin’s evaluation, Dr. Malloy concurred with Dr. 



  

Lipkin’s assessment that the Claimant had sensorineural hearing loss that was mixed 
with a conductive hearing loss.  Dr. Malloy noted that “Dr. Lipkin has filled out an 
impairment rating.  He had given an impairment according to the AMA Guides to 
Evaluation of Permanent Impairment, Third Edition Revised.  He had stated in his note 
that some of the hearing loss was sensorineural and some was conductive and because 
of the masking dilemma evaluating patients with bilateral mixed loss, it is not possible to 
apportion the sensorineural versus the conductive.”  Dr. Malloy noted that Dr. Lipkin 
recommended a hearing aid for the left ear.  Dr. Malloy discharged the Claimant from the 
Center for Occupational Safety and Health at OHSC at MMI with the impairment rating 
completed by Dr. Lipkin (Claimant’s Exhibit 6, p. 20).   

 
14. The Respondents retained Dr. Zeitzer to perform a record review and he 

generated a report on January 27, 2012 with a supplemental report dated February 18, 
2012.  Dr. Zeitzer also testified at the hearing regarding his review of the Claimant’s 
historical hearing screening testing and more current diagnostic hearing testing.  Dr. 
Zeitzer is licensed to practice medicine in Arizona and is Board Certified in 
Otolaryngology and has experience treating patients with hearing loss.   

 
15. In his January 27, 2012 report, Dr. Zeitzer opined that the Claimant has a 

predominately conductive hearing loss as opposed to a noise-induced sensorineural 
hearing loss.  He opines that hearing loss due to noise exposure occurs at the time of 
exposure and then the condition may improve somewhat over time.  Dr. Zeitzer found that 
the Claimant’s hearing screening tests showed a normal hearing range in 1991, which is 
when he opines would be when the hearing loss due to noise exposure should have been 
evident.  Since it was not, Dr. Zeitzer opines that the Claimant’s hearing loss is conductive 
and is “not related in any way to noise exposure” (Respondent’s Exhibit N).  However, in 
answer to question number 6, posed to Dr. Zeitzer, “Do you agree that claimant needs a 
hearing aid for his left ear?” Dr. Zeitzer responded, “According to the hearing tests 
performed by Dr. Lipkin he may benefit from a hearing aid in both ears.”  Although, again, 
Dr. Zeitzer disagreed with the reason for the hearing loss pointing out that it was his 
opinion that the hearing aid would be beneficial to relieve the Claimant of hearing loss 
based on a conductive component as opposed to a sensorineural component 
(Respondent’s Exhibit N, p. 20).   

 
16. At the hearing Dr. Zeitzer testified in accordance with the opinions he 

expressed in his January 27, 2012 report and the update on February 18, 2012.  In 
addition, Dr. Zeitzer explained that noise-induced hearing loss is generally loss at higher 
frequencies, 3000 Hz and above.  Also, the gradual onset of the Claimant’s hearing loss 
pointed to otosclerosis as a more likely cause of the Claimant’s hearing loss as opposed 
to hearing loss associated with noise exposure.   He also disagreed with Dr. Lipkin’s 
assessments that the Claimant’s hearing loss was sensorineural and that there is 
difficulty apportioning between sensorineural and conductive hearing loss.  Dr. Zeitzer 
agrees that the Claimant has a (borderline)  sensorineural and conductive hearing loss, 
but does not believe that either is related to his noise exposure at work.  On 
cross-examination,  Dr. Zeitzer did acknowledge that the Claimant’s tinnitus was likely 
caused by sensorineural loss and that sensorineural loss is noise related.  However, he 



  

testified that he was unaware that Dr. Lipkin had evaluated the Claimant’s tinnitus and 
had concluded it was part of his sensorineural loss.  

 
17. The records show that Dr. Lipkin diagnosed Claimant as suffering from 

tinnitus and that the Claimant had progressive hearing loss and tinnitus.  Further, the 
neuro component of his hearing loss, including tinnitus, was more likely than not related 
to, or exacerbated by, noise exposure.  The ALJ finds the opinion of Dr. Lipkin credible 
and more persuasive than that of Dr. Zeitzer.  Thus, it is found that there is a 
sensorineural component to the Claimant’s hearing loss which cannot be apportioned 
from the conductive hearing loss and which is related to the Claimant’s exposure to loud 
noise at work.    

  
CONCLUSIONS OF LAW 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers’ compensation claim shall be decided on its merits. C.R.S. 
§ 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. University 
Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  
Even if other evidence in the record may have supported a contrary inference, it is for the 
ALJ to resolve conflicts in the evidence, make credibility determinations, and draw 
plausible inferences from the evidence.   When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the witness's 
testimony and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be assigned expert 
testimony is a matter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to 
conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the 
testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 
P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   

 



  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
Compensability - Occupational Disease 

 
The Claimant’s right to compensation initially hinges upon a determination that “at 

the time of the injury, the employee is performing service arising out of and in the course 
of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The “arising out of” test is one 
of causation which requires that the injury or illness have its origins in an employee’s 
work-related functions.  There is no presumption than an injury or illness which occurs in 
the course of employment arises out of the employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d 542 (1968).  The evidence must establish the causal connection 
with reasonable probability, but it need not establish it with reasonable medical certainty 
and expert medical testimony is not necessarily required. Industrial Commission of 
Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Ringsby Truck Lines, Inc. v. Industrial 
Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission 
v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).  The weight and credibility to 
be assigned expert testimony on the issue of causation is a matter within the discretion of 
the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may resolve 
the conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. v. 
Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 
supra.  

 
An occupational disease, as opposed to an occupational injury, arises not from an 

accident, but from a prolonged exposure occasioned by the nature of the employment.  
Colorado Mental Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  
Occupational diseases are subject to a more rigorous test than accidents or injuries 
before they can be found compensable.  All elements of the four-part test mandated by 
the statute must be met to ensure the disease arises out of and in the course of 
employment.  The claimant bears the burden to prove by a preponderance of the 
evidence that the hazards of the employment caused, intensified or aggravated the 
disease for which compensation is sought.  The question of whether the claimant has 
proven causation is one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, 
supra.   

 
Section 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 
 
“A disease which results directly from the employment or the conditions under 

which work was performed, which can be seen to have followed as a natural incident of 
the work and as a result of the exposure occasioned by the nature of the employment, 
and which can be fairly traced to the employment as a proximate cause and which does 
not come from a hazard to which the worker would have been generally exposed outside 



  

of the employment.” 

The statute imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test which requires that the hazards 
associated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  Where 
there is no evidence that occupational exposure to a hazard is a necessary precondition 
to development of the disease, the claimant suffers from an occupational disease only to 
the extent that the occupational exposure contributed to the disability. Id.  Where the 
disease for which a claimant is seeking compensation is produced solely by some 
extrinsic or independent cause, it is not compensable.  Anderson at 824.  The purpose of 
this rule “is to ensure that the disease results from the claimant’s occupational exposure 
to hazards of the disease and not hazards to which the claimant is equally exposed 
outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996).  Once the claimant makes such a showing, the burden of establishing the 
existence of a nonindustrial cause and the extent of its contribution to the occupational 
disease shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).  

The hazardous conditions of employment need not be the sole cause of the 
disease.  A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury.  Joslins Dry Goods Co. 
v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. 
Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 

In this case, during the first ten years of the Claimant’s employment, he was 
required to shoot with firearms at the Employer’s indoor firing range on a monthly basis in 
order to maintain his qualification and in addition to the qualification sessions he also 
practiced at the firing range periodically to develop and maintain accurate shooting.  Until 
1987, the Claimant did not use hearing protection while shooting firearms at the indoor 
range.  He had asked for hearing protective devices but was not permitted to use them 
because the range master would not permit Claimant or other employees to use hearing 
protection since it was the range master’s opinion that they would not get protection on 
the streets and so they shouldn’t practice with it.  Although sometime in 1987 the 
mandatory regime for shooting practice decreased, the nevertheless continued shooting 
in practice on a regular basis.  He would shoot significantly during each month and the 
official shooting qualifications took place on a quarterly basis.  Starting in 1989, Claimant 
began using earmuff style hearing protection at the firing range.  The hearing protection 
reduces the noise from firearms.  In addition to the sounds caused by shooting, the 
Claimant is exposed in the jail to high decibel noises throughout his career.  

The Claimant noticed a gradual onset of hearing problems over the years.  The 
Claimant reported his hearing loss to his captain on July 27, 2011 and saw Dr. Karen 
Malloy on September 6, 2011 and reported that he “has gradual increase of hearing loss.”  
The Claimant further reported that he “started noticing decreased hearing, right worse 



  

than left, became worse approximately one year ago.”  Dr. Malloy was not clear if the 
hearing loss was noise related or related to other conditions and requested prior medical 
records for review and referred the Claimant to Dr. Lipkin for evaluation as to whether or 
not the Claimant’s pattern of hearing loss was related to his work.   

 
Dr. Lipkin reviewed the Claimant’s serial past hearing tests and noted they “have 

shown gradually progressive loss over the years.”  Dr. Lipkin also opined that the 
Claimant’s “audiogram reveals mixed sensorineural and conductive hearing loss” and 
that “the nerve component of his hearing loss is more likely than not related to or 
exacerbated by noise exposure.  The conductive component may be due to some other 
otologic condition such as otosclerosis.” Because of the masking dilemma evaluating 
patients with bilateral mixed loss, Dr. Lipkin opined that it is not possible to apportion the 
sensorineural versus the conductive.  Dr. Malloy discharged the Claimant from the Center 
for Occupational Safety and Health at OHSC at MMI with the impairment rating completed 
by Dr. Lipkin and noted that Dr. Lipkin recommended a hearing aid for the left ear.   

 
The Claimant’s medical records were also reviewed by Dr. Zeitzer.  In his January 

27, 2012 report, Dr. Zeitzer opined that the Claimant has a predominately conductive 
hearing loss as opposed to a noise-induced sensorineural hearing loss.  He opines that 
hearing loss due to noise exposure occurs at the time of exposure and then the condition 
may improve somewhat over time.  Dr. Zeitzer found that the Claimant’s hearing 
screening tests showed a normal hearing range in 1991, which is when he opines would 
be when the hearing loss due to noise exposure should have been evident.  At the 
hearing Dr. Zeitzer testified in accordance with the opinions he expressed in his January 
27, 2012 report and the update on February 18, 2012.  In addition, Dr. Zeitzer explained 
that noise-induced hearing loss is generally loss at higher frequencies, 3000 Hz and 
above.  Also, the gradual onset of the Claimant’s hearing loss pointed to otosclerosis as a 
more likely cause of the Claimant’s hearing loss as opposed to hearing loss associated 
with noise exposure.   He also disagreed with Dr. Lipkin’s assessments that the 
Claimant’s hearing loss was sensorineural and that there is difficulty apportioning 
between sensorineural and conductive hearing loss.  Dr. Zeitzer agrees that the Claimant 
has a (borderline) sensorineural and conductive hearing loss, but does not believe that 
either is related to his noise exposure at work.  However, on cross-examination,  Dr. 
Zeitzer did acknowledge that the Claimant’s tinnitus was likely caused by sensorineural 
loss and that sensorineural loss is noise related.  Moreover, he testified that he was 
unaware that Dr. Lipkin had evaluated the Claimant’s tinnitus and had concluded it was 
part of his sensorineural loss.  

 
The ALJ finds the opinion of Dr. Lipkin credible and more persuasive than that of 

Dr. Zeitzer.  Therefore, the Claimant has established that there is a sensorineural 
component to his hearing loss which cannot be apportioned from the conductive hearing 
loss and which is related to the Claimant’s exposure to loud noise at work.  Based on the 
foregoing, the Claimant has established by a preponderance of the evidence that he 
suffered a compensable occupational disease causing, aggravating, combining with, or 
accelerating the symptoms related to his hearing loss.   

 



  

Medical Benefits – Reasonably Necessary and Causally Related 
 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course of 
the employment. § 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 
P.3d 844, 846 (Colo.App.2000).  

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly requested 
treatment notwithstanding its position regarding previous medical care in a case. See 
Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), (upholding 
employer's refusal to pay for third arthroscopic procedure after having paid for multiple 
surgical procedures).  The question of whether a particular medical treatment is 
reasonable and necessary is one of fact for determination by the ALJ. Kroupa v. Industrial 
Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 
251 (Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 
1990).  Factual determinations related to this issue must be supported by substantial 
evidence in the record. Section 8-43-301(8), C.R.S.  Substantial evidence is that quantum 
of probative evidence which a rational fact finder would accept as adequate to support a 
conclusion without regard to the existence of conflicting evidence. Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 

 The Claimant established by a preponderance of the evidence that the hearing 
loss was caused by, aggravated by, accelerated by or combined with the symptoms 
related to his exposure to loud noise over a several decades of working as a sheriff.  Dr. 
Lipkin recommended a left-sided hearing aid to relieve or minimize the Claimant from the 
symptoms of his tinnitus and hearing loss in the left ear which the doctor found related to 
the work conditions.  Dr. Malloy adopted the impairment rating for the Claimant’s hearing 
loss and concurred with Dr. Lipkin’s opinions and recommendations.  Dr. Zeitzer actually 
agreed that the Claimant would benefit from the use of a hearing aid based upon the 
hearing tests performed by Dr. Lipkin, he just opined that that the cause of the hearing 
loss was not work related.   

 
 Therefore, relying upon the opinion of Dr. Lipkin as to causation, and noting 

that none of the doctors involved dispute that the Claimant would benefit from the use of a 
hearing aid for his hearing loss symptoms, the Claimant has met his burden of proof to 
establish by a preponderance of the evidence that the proposed left-sided hearing aid is 
reasonably necessary to cure or relieve the Claimant from the effects of his work-related 
hearing loss.   

 
ORDER 

 It is therefore ordered that: 
 



  

(1)   the Claimant suffered a compensable occupational disease causing, 
aggravating, combining with, or accelerating the symptoms related to his hearing loss; 

 
 (2) the Respondent is responsible for treatment reasonably necessary to cure or 

relieve the employee from the effects of his occupational disease, including but not limited 
to the hearing aid recommended by Dr. Lipkin; and 

(3)  All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 18, 2012 

 
Kimberly A. Allegretti 
Administrative Law Judge 
 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-121-888-10 
 
 

ISSUES 

 The sole issue determined herein is respondent’s appeal from an order by a 
Prehearing Administrative Law Judge (“PALJ”). 

 

FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


  

Claimant suffered an admitted work injury on May 26, 1991, and has been 
awarded permanent total disability benefits and continuing medical benefits. 

Claimant’s authorized providers had previously prescribed a health club 
membership and a thermal glove to protect claimant’s hand from the cold.  Respondent 
had previously provided those medical benefits. 

Dr. Rook again prescribed the health club membership and the glove.  
Respondent retained Dr. Jamie Lewis to perform a medical record review of the medical 
necessity of the thermal glove.  Respondent retained Dr. Moshe Lewis to perform a 
medical record review of the medical necessity of the health club membership. 

On April 15, 2011, Dr. Jamie Lewis, who practices medicine in Spokane, 
Washington, issued a report concluding that the thermal gloves were not medically 
necessary. 

On July 11, 2011, Dr. Moshe Lewis, who practices medicine in Redwood City, 
California, issued a report concluding that the health club membership was not medically 
necessary. 

On August 3, 2011, claimant filed her application for hearing on the issues of 
“medical benefits” and “reasonably necessary.”  Claimant also listed under “other issues” 
the health club membership and the Thermo Glove.  Hearing was set for November 15, 
2011. 

On September 28, 2011, Dr. Bernton conducted an independent medical 
examination (“IME”) for respondent.  Dr. Bernton concluded that claimant had indications 
of complex regional pain syndrome (“CRPS”) and that both the aquatic exercise at the 
health club and the thermal gloves were reasonable medical treatment. 

On September 30, 2011, claimant sent to respondent her “Discovery Demand,” 
which consisted of 16 questions that requested answers and the provision of documents.  
Paragraph 1 requested a complete copy of all documents that were provided to Dr. Jamie 
Lewis, the bill from Dr. Jamie Lewis, and any communications between respondent and 
Dr. Jamie Lewis.  Paragraph 2 made an identical request regarding Dr. Moshe Lewis.  
Paragraph 3 made a similar demand regarding Dr. Stephen Lindenbaum and Nurse Scott 
Hale.  Demand 4 requested CRCP 26 disclosures for Dr. Jamie Lewis, Dr. Moshe Lewis, 
Dr. Lindenbaum, and Nurse Hall concerning any cases in the last five years in which they 
provided testimony or reports for respondent.   

Paragraph 5 of the September 30 discovery demands asked what medical 
condition respondent acknowledged that claimant suffered in 2011 due to the work injury 
as well as the source of that acknowledgment.  Paragraph 6 request the medical 
condition that requires claimant o use the Thermo Glove, as well as all documents that 
support any contention that the glove is not required due to the work injury.  Paragraph 7 
asked if respondent acknowledged that claimant suffered fibromyalgia or sympathetically 
mediated pain in 2011 and, if so, why a gym membership would not be applicable to 
claimant.  Paragraph 8 asked for a complete copy of all bills that respondent had received 



  

and paid under this claim for treatment of sympathetically mediated pain.   

Paragraph 9 of the September 30 discovery demands requested a copy of every 
medical report in the possession of respondent that addressed claimant’s diagnoses due 
to her work injury.  Paragraph 10 requested a print out of all medical benefits paid in the 
claim.  Paragraph 11 requested all surveillance film or reports.  Paragraph 12 requested 
all promotional materials received from Elite Physicians, Ltd., or an explanation of how 
respondent retained Dr. Moshe Lewis and Dr. Jamie Lewis. 

Paragraph 13 of the September 30 discovery demands requested copies of all 
orders and admissions of liability in this claim.  Paragraph 14 requested a detailed 
explanation of actions by respondent subsequent to the April 12, 2010, report from Dr. 
Lindenbaum and Nurse Hale.  Paragraph 15 requested an explanation of how claimant’s 
condition had changed in 2011 to contradict the conclusions of Dr. Lindenbaum and 
Nurse Hale.  The demand also asked if respondent paid for the gym membership in 2010 
and, if not, why not.  Paragraph 16 requested copies of every medical report possessed 
by respondent that supports claimant’s need for the gym membership and the Thermo 
Glove as a result of the work injury. 

On October 11, 2011, respondent’s attorney wrote to claimant’s attorney and 
agreed to pay for the health club membership and for the thermal glove.  Respondent 
asked claimant to confirm that the hearing would be vacated because these were the only 
issues set for hearing.   

On November 8, 2011, claimant filed a motion to compel discovery and to continue 
the hearing.  In that document, claimant explicitly stated that the two issues set for hearing 
were the health club membership and the Thermo Glove.  Claimant asserted that 
respondent had not responded to the September 30 discovery demand. 

On November 10, 2011, claimant filed a consent motion to continue the hearing for 
60 days, asserting that respondent had agreed to the continuance and had agreed to 
answer claimant’s discovery by November 22.  The consent motion withdrew the 
November 8 motion to compel.  Hearing was re-set for January 11, 2012. 

On November 18, 2011, respondent provided responses to claimant’s September 
30 discovery demands.  Respondent objected to every question except paragraphs 13 
and 16, to which respondent indicated that documents or information had been previously 
provided.  Respondent provided some information regarding each demand and affirmed 
that all documents would be provided when they were received except for paragraph 7, to 
which respondent simply objected. 

On November 23, 2011, an OAC Judge granted the November 8 motion to compel 
answers to the discovery demand within 15 days, but noted that the hearing had already 
been continued.  Apparently, respondent never filed any response to the November 8 
motion and never sought reconsideration of the November 23 order in light of the 
November 10 motion that withdrew the November 8 motion to compel. 

On December 21, 2011, respondent provided an additional response to discovery 



  

demands 4 and 8.  Concerning paragraph 4, respondent provided only the curriculum 
vitae of Dr. Lindenbaum and indicated that the other information had been requested and 
would later be provided. 

On December 21, 2011, respondent also filed a motion for summary judgment, 
arguing that the only two issues set for hearing were now moot.   

On December 29, 2011, claimant moved to withdraw her application for hearing, 
indicating that respondent still had not provided the requested documents and indicated 
that they would need two more weeks to obtain the documents.   

On January 5, 2012, PALJ Purdie conducted a prehearing conference on the issue 
of sanctions against respondent.  Apparently, at the conference, PALJ Purdie granted the 
motion to withdraw the application for hearing. 

On January 10, 2012, claimant filed her objection to the motion for summary 
judgment, arguing that the health club membership and the thermal glove were not the 
only issues and that respondent had not yet paid interest owed to claimant on the 
amounts reimbursed for the health club and glove.  Claimant noted that the hearing had 
been vacated.  Claimant indicated that she would file a new application for hearing on the 
issues of medical benefits, interest, and penalties.  Claimant also noted that respondent 
had not yet complied with an alleged January 5, 2012, PALJ order to provide discovery 
responses within five days. 

On January 18, 2012, PALJ Purdie signed the order withdrawing the application 
for hearing, nunc pro tunc January 5, 2012. 

On January 18, 2012, PALJ Purdie also issued the order that is the subject of this 
appeal.  The order concluded that respondent had violated the November 23 order 
compelling answers to the discovery demands, specifically the request for the information 
provided by respondent to Dr. Jamie Lewis and Dr. Moshe Lewis.  PALJ Purdie ordered 
respondent to secure the cooperation of Dr. Moshe Lewis and Dr. Jamie Lewis to travel to 
Denver so that claimant could take their depositions with respondent paying for all costs 
or, alternatively, allowed claimant to obtain the required orders to compel the physicians’ 
attendance at depositions in the foreign states with respondent paying for all costs, 
including attorney fees and travel by claimant’s attorney.  The January 18 order further 
compelled written answers to claimant’s discovery demands 1-7, 11-13, and 15. 

Also on January 18, 2102, respondent provided its second supplemental 
responses to claimant’s discovery demands, including all documents provided to Dr. 
Jamie Lewis and Dr. Moshe Lewis.  Respondent answered that it was unable to 
determine the documents that had been provided to Dr. Lindenbaum and Nurse Hale.  
Respondent provided all curriculum vitae and indicated that CRCP 26 disclosures had 
been requested.  Respondent answered that it agreed that claimant had CRPS, 
myofascial pain, and psychological conditions and that the gym membership and thermal 
glove were related to the work injury.  Respondent did not know how claimant’s condition 
had changed in 2011.  Respondent reported that it had not been able to find the 



  

surveillance tape.  Respondent reported that Dr. Moshe Lewis and Dr. Jamie Lewis were 
retained through Elite Physicians and provided a web URL for that organization.   

The January 18, 2012, supplemental responses apparently were never provided to 
PALJ Purdie before or after her January 18 order imposing sanctions. 

On February 3, 2012, respondent applied for hearing on the issue of appealing or 
modifying the PALJ order imposing sanctions.  Respondent also moved to stay the 
January 18 order.  On March 27, PALJ Purdie denied that motion for a stay. 

On March 22, 2012, respondent provided amended responses to claimant’s 
discovery demand, indicating that all of the information requested under paragraphs 1 
and 2 had already been provided by the time of the January 18 responses.  Respondent 
provided the CRCP 26 disclosures from Dr. Moshe Lewis, but indicated that Dr. Jamie 
Lewis had not CRCP 26 disclosures.  Respondent answered paragraph 7 by admitting 
that claimant has chronic pain syndrome with elements of CRPS as well as myofascial 
pain.  Respondent agreed that gym membership was reasonably necessary medical 
treatment.  Respondent repeated answers to most of the other specific demands, 
indicating that the information had already been provided. 

The January 18, 2012, PALJ order imposing sanctions is unreasonable.  It is 
unnecessary to determine if the order to pay for depositions was reasonable before 
January 18 in light of respondent’s payment for the gym and glove.  The only conceivable 
purpose of ordering the depositions of Dr. Moshe Lewis and Dr. Jamie Lewis is to obtain 
the information sought by paragraphs 1 and 2 of the discovery demand.  That information, 
however, was simultaneously provided by respondent to claimant on the same date that 
the sanction order issued.  Because the sanction must carefully tied to the nature of the 
discovery violation, the order compelling the depositions at respondent’s expense is no 
longer reasonable.  Furthermore, claimant admitted in the pleadings that the only issue 
raised by the original application for hearing that was not resolved by respondent’s 
payment for the gym membership and thermal glove was that of the interest owed to 
claimant.  That issue does not require any discovery from Dr. Moshe Lewis and Dr. Jamie 
Lewis.  The interest computation merely requires information about the principal, interest 
rate, and time period.  As noted by respondent, claimant never cited any additional 
medical benefit that was at issue in the hearing.  Claimant may or may not seek a future 
hearing on the issue of penalties or other medical benefits.  Dr. Moshe Lewis and Dr. 
Jamie Lewis offered opinions only on the two specific medical benefits of the health club 
and the glove.  Deposition of those two physicians is not reasonably calculated to lead to 
the discovery of admissible evidence on any other issues.    

Respondent has now provided all information in its possession that is the subject 
of the discovery demand by claimant.   

 

CONCLUSIONS OF LAW 

Respondent has “appealed” the PALJ order imposing sanctions to an OAC Judge.  



  

The workers’ compensation act establishes no procedure for such appeals.  The courts 
have inferred such a procedure and the law governing such appeals is still unsettled.  In 
Industrial Claim Appeals Office v. Orth, 965 P.2d 1246 (Colo. 1998), the Supreme Court 
held that a PALJ may approve a settlement agreement and the order approving the 
settlement is a final order subject to appeal rather than an interlocutory order.  The Court 
also noted, “a PALJ's order relating to a prehearing conference is interlocutory (i.e., not 
immediately appealable) because a prehearing conference, by definition, is followed by a 
full hearing before the director or an ALJ. . . . Thus, the propriety of a PALJ's prehearing 
order may be addressed at the subsequent hearing.”  The Court distinguished the 
interlocutory nature of the prehearing order from the order approving a settlement, which 
was at issue in Orth.  The Orth progeny makes clear that the PALJ orders are 
interlocutory, except for approval of settlements, because they will be reviewed by the 
OAC Judge.   

 
Dee Enterprises v. Industrial Claim Appeals Office, 89 P.3d 430 (Colo.App. 2003) 

affirmed the conclusion that the hearing ALJ could alter prehearing orders by the PALJ.  
Nevertheless, the appeal to the OAC Judge does not automatically stay the PALJ order.  
Kennedy v. Industrial Claim Appeals Office, 100 P.3d 949 (Colo. App. 2004).   

 
If the PALJ order is not addressed in the underlying hearing on the merits of the 

benefit issue, the customary practice has been for the appealing party to file a separate 
application for hearing.  Anderson v. Labor Ready, WC 4-517-260 (ICAO, September 9, 
2009) set aside as overly broad a protective order that precluded any additional 
applications for hearing.  ICAO noted that claimant must be able to file an application for 
hearing to appeal a PALJ order.   

 
Section 8-43-207(1)(e), C.R.S., specifically authorizes the administrative law 

judge to impose the sanctions provided in the rules of civil procedure for willful failure to 
comply with permitted discovery.  CRCP 37(b)(2) provides for various sanctions, 
including award of costs and attorney fees due to the violation.    

 
The parties stipulated that the correct standard on review of the PALJ order was 

whether the order was an “abuse of discretion.”  Under that standard of review, the issue 
is whether the order exceeds the bounds of reason or is contrary to law.  Coates, Reid & 
Waldron v. Vigil, 856 P.2d 850 (Colo. 1993); Rosenberg v. Board of Education of School 
District #1, 710 P.2d 1095 (Colo. 1985); Pizza Hut v. Industrial Claim Appeals Office, 18 
P.3d 867 (Colo.App. 2001).   

 
Respondent makes several arguments.  Respondent argues that the obligation to 

answer discovery expires with the application for hearing, pursuant to Anderson v. 
Anderson Distributing, W.C. No. 4-722-1151 (Industrial Claim Appeals Office, August 5, 
2008); Reji v. Pitney Bowes, Inc., W.C. No. 4-806-086 (ICAO, January 10, 2012).  
Respondent argues that, because the August 3, 2011, application for hearing ultimately 
was withdrawn by a separate PALJ order on January 18, 2012, the PALJ could not issue 
the order imposing sanctions for violating permitted discovery.  Anderson v. Anderson 
Distributing; supra; and Reji, supra; are distinguishable from the current situation.  



  

Rencoret-Rodriguez v. The Chemins Co., Inc., W.C. No. 4-691-205 (ICAO, May 7, 2008), 
held that the PALJ had authority to address discovery without any limitation that a hearing 
must be pending.  Claimant had argued that the discovery rules did not apply because no 
hearing was pending on the date that the PALJ dismissed the claim.  Nothing in the 
statute or the cited cases prevents an OAC judge or a PALJ from compelling answers to 
existing discovery demands in spite of the fact that no application for hearing is currently 
pending.  Indeed, a frequent sanction for the applicant’s failure to provide discovery is to 
vacate the hearing and strike the application for hearing until the discovery is provided, 
subject to the applicant’s right to file a separate application to appeal the sanction order, 
pursuant to Anderson v. Labor Ready, supra.  Consequently, the mere fact that the 
hearing had been vacated and the application for hearing withdrawn does not mean that 
respondent had no obligation to comply with discovery that had been compelled by the 
OAC judge and the PALJ or that the PALJ could not impose sanctions for violations. 

 
Respondent also argues that the sanction is unreasonable because it has 

provided the compelled discovery and because the underlying medical benefit issues that 
were set for hearing have been resolved.  Under these circumstances, respondent is 
correct that the January 18, 2012, order imposing sanctions is unreasonable.  Under 
CRCP 37, the order imposing a sanction should specifically note the discovery violation 
and discuss the reason for the particular sanction. See Pinkstaff v. Black & Decker (U.S.) 
Inc., 211 P.3d 698 (Colo. 2009); Nagy v. District Court, 762 P.2d 158 (Colo.1988); Kwik 
Way Stores, Inc. v. Caldwell, 745 P.2d 672 (Colo.1987).  Even assuming the sanction 
was reasonable before the January 18 supplemental discovery answers, the sanction is 
no longer reasonably tied to the alleged discovery violation.  The January 18 
supplemental responses by respondent provided all of the information requested by 
claimant in paragraphs 1 and 2.  As found, no reason still exists for respondent to pay all 
of the costs for claimant to depose Dr. Moshe Lewis and Dr. Jamie Lewis.   

 
Furthermore, claimant’s underlying motion for sanctions must be denied and 

dismissed.  At this point, respondent has provided all information requested by claimant 
that is in its possession.  Of course, nothing in this order prohibits additional future 
sanctions if additional hearings are set and respondents, for example, suddenly find the 
missing surveillance tape or additional medical records that are not disclosed. 

 
 

ORDER 

 It is therefore ordered that: 

The January 18, 2012, order by the PALJ ordering respondent to pay for the costs 
of depositions of Dr. Moshe Lewis and Dr. Jamie Lewis is reversed.   

Claimant’s motion for sanctions against Respondent for alleged violation of the 
orders compelling discovery from respondent is denied and dismissed. 

All matters not determined herein are reserved for future determination after 
application and hearing. 



  

This decision of the administrative law judge does not grant or deny a benefit or a 
penalty and may not be subject to a Petition to Review.  Parties should refer to Section 
8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  If a Petition 
to Review is filed, see Rule 26, OACRP, for further information regarding the procedure to 
be followed. 

DATED:  June 19, 2012   /s/ original signed by:__________ 

Martin D. Stuber 
Administrative Law Judge 

1 The ALJ notes that as of the date of these Findings of Fact, Conclusions of Law, and 
Order the Christ matter remains on appeal at the Court of Appeals without an announced 
decision. 
_2 As Abraham Lincoln said, 'the best way to get a bad law repealed is to enforce it 
strictly."  With this quote, the ALJ is not to be read as expressing an opinion either way 
about whether Section 8-41-209, C.R.S. is, or is not, a "bad" law._ 
 
 
June 8, 2012 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-096-01 

ISSUES 

The issues presented for determination are whether the Claimant sustained a 
compensable occupational disease; whether he is entitled to medical treatment, including 
hearing aids, for such occupational disease; and who is the authorized treating physician.   

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant is a 52-year old man.  He has worked for the Employer as an 
aircraft mechanic for approximately 25 years.  He began working for the Employer on 
April 6, 1987.   

2. For the past three years, Claimant has worked in a hangar as an aircraft 
mechanic and prior to that he worked outside on the ramp as a line mechanic. 

3. The Claimant described his work environment. He explained that while 
working outside, he was in the vicinity of jet aircraft and auxiliary power units at times 
throughout the workday.  While working inside the hangar, he is exposed to the same 
types of noises in addition to the air tools the mechanics use.  Claimant testified that it is 
almost worse inside the hangar because he is in a closed space with running aircraft, but 



  

he explained that there are fewer aircraft running while they are in the hangar.  Claimant 
acknowledged that he is not exposed to these noises constantly during his work shifts 
and that when he is working outdoors the noise comes from all different directions.   

4. The Claimant also discussed his exposure to aircraft at Stapleton Airport.  
He explained that due to the size of Stapleton, he was often in closer proximity to aircraft 
taking off and that when a jet engine is at “takeoff power” it is much louder than an idling 
engine.   

5. The Claimant is a licensed firearms dealer and a firearm collector.  He 
shoots firearms recreationally and when hunting.  The Claimant wears hearing protection 
while shooting recreationally and while hunting.  He typically uses electronic noise 
cancelling ear muff style hearing protection as well as ear molds.  The Claimant believed 
that his personal ear muffs provide a 33 db reduction in noise level.   

6. The Claimant has hunted elk nearly every year since 1989, but he has only 
shot three elk, which required shooting approximately five rounds.  The Claimant 
recreationally shoots approximately once per year each summer.  He owns and shoots 
handguns, rifles, and a shotgun.  He has shot a machine gun at least once in the past.  
The Claimant must occasionally shoot a gun that he intends to sell to ensure it functions 
properly before completing the sale.   

7. A medical record from Kaiser indicates that the Claimant reported that he 
hunts a lot without ear protection.  The Claimant disagreed with that statement.      

8. The Claimant has a history of diabetes, but no family history of hearing loss 
other than his father’s age-related hearing loss.  Claimant’s diabetes is controlled by the 
drug, metformin.  

9. The Employer requires its employees to wear appropriate hearing 
protection.  Claimant currently wears ear molds in both ears and occasionally also wears 
ear muffs over the molds.  The molds are made of silicone and custom fit for each person.   
He’s had the left ear mold for about 10 years and just received the right ear mold within 
the last year.  The Claimant believes that the hearing protection offered by the Employer 
has improved greatly over the last couple of years.  

10.  [A], a Senior Safety Manager for the Employer, confirmed that the 
Employer provides hearing protection to its employees, and the employees are required 
to wear the hearing protection at work.  [A] testified that the ear muff style hearing 
protection has a noise reduction rating of 33 decibels (db) and that ear molds have a 
noise reduction rating ranging from 29 to 33 db.   

11. [A] also discussed the aircraft staging system created by the Federal 
Aviation Administration (FAA) and the noise level guidelines imposed.  Stage I aircraft are 
typically older and are considered the loudest.  Stage II are the second loudest and Stage 
III aircraft are currently in use and considered the quietest in terms of decibel levels.  
Stage III aircraft started flying in the early 1990’s, but Stage II were also still flying thus 



  

there was an overlap while the Stage III aircraft were fully integrated.  [A] was unaware of 
the decibel levels for each type of aircraft. 

12. The Claimant testified that the FAA did not require that all aircraft comply 
with the Stage III requirements until January 1, 2000.  Claimant did not know the decibel 
levels for each type of aircraft, but did explain that the Stage I and II aircraft were much 
louder than the Stage III aircraft. The Claimant did not have custom ear molds then the 
Stage I and II aircraft were in use.  The hearing protection he did have did not offer the 
level of protection as the ear molds and muffs he currently uses.    

13. In August 2010, the Occupational Safety and Health Administration (OSHA) 
issued citations to the Employer for violations of the Code of Federal Regulations 
pertaining to employees’ noise exposure.  The citations specifically involved failure of the 
Employer to obtain annual audiograms for employees exposed at or above an eight-hour 
time weighted average (TWA) of 85 db; failure to implement a monitoring program for 
employees whose exposure may equal or exceed an eight-hour TWA of 85 db; failure to 
maintain an audiometric testing program; failure to refer employees for audiometric 
testing at no cost to the employee; and failure to refit and retrain employees who had a 
shift in hearing as measured on an audiogram (at least three employees were found to 
have a shift in hearing during the 2010 audiograms).  

14. [A] essentially testified that the OSHA violations were not significant 
because the Employer already complied with OSHA regulations that required he use of 
hearing protection in all areas it presumed had levels of noise above 85 db whether or not 
the areas actually were exposed to levels above 85 db.  The Employer conducted noise 
level tests in August 2010 and the results indicated that noise levels were below 85 db on 
an eight-hour TWA in most areas.  However, in one of the citations, OSHA noted that on 
or before April 19, 2010, two Ramp Services employees had been exposed to an 
eight-hour TWA above 85 db.     

15. Around May 2011, the Employer required its employees to undergo 
audiometric hearing tests.  This round of audiometric testing appears to have been 
performed in direct response to the OSHA violations.   

16. On May 26, 2011, the results of Claimant’s audiometric test showed that his 
hearing loss had worsened when compared with the results of the most recent tests 
performed in 1995. At that time, Claimant reported to the Employer that he attributed his 
hearing loss to his work conditions.  The Employer did not refer the Claimant to a 
physician for treatment and instead Claimant sought treatment through his primary care 
physicians at Kaiser Permanente.  The Employer eventually filed a Notice of Contest on 
November 2, 2011.    

17. The Claimant initially complained of high frequency hearing loss and 
tinnitus to his primary care physician at Kaiser Permanente in January 2001.  Apparently, 
Claimant had a hearing test about six months earlier through the Employer that 
documented hearing loss.  The Kaiser staff performed additional testing in March 2001 
which revealed bilateral high frequency sensorineural hearing loss and bilateral tinnitus.   



  

18. The Claimant next followed up with a Kaiser audiologist for his hearing loss 
on September 27, 2011.  The Claimant told the audiologist that he had another hearing 
test through the Employer on May 26, 2011, which revealed a significant decrease in his 
hearing in his right ear when compared to baseline testing performed in 1987.  The 
Claimant underwent additional testing which revealed slight changes in his right ear and 
significant changes in his left ear compared with the testing performed in March 2001.  
The audiologist referred Claimant for a MRI due to the asymmetrical nature of the hearing 
loss. 

19. The MRI was done on October 5, 2011, and the results were normal.   

20. Claimant returned to Kaiser on November 17, 2011, for a hearing aid 
consultation.  The audiologist made recommendations for different types of hearing aids 
and quoted him prices.   

21. On December 12, 2011, Claimant followed up with Kaiser and saw Dr. Keith 
Ladner.  Claimant told Dr. Ladner that he worked as an aircraft mechanic and had been 
exposed to loud noises at work for the past 25 years.  Claimant explained that over the 
past ten years he has had increasing hearing loss noticeable in both ears.  Dr. Ladner 
performed another audiogram.  He concluded that Claimant had noise-induced 
sensorineural hearing loss related to his occupational exposure to loud noises as an 
aircraft mechanic.  Dr. Ladner cleared the Claimant medically for hearing aids.  

22. Upon a referral from a coworker, Claimant saw Dr. Alan Lipkin, an 
otolaryngologist, on November 29, 2011.    The Claimant reported ringing in the ears and 
hearing loss, worse on the left.   Claimant also told Dr. Lipkin that he believed his hearing 
loss arose from noise exposure while working for the Employer for the past 25 years.  Dr. 
Lipkin concluded that Claimant’s hearing loss is due, at least in part, to noise exposure in 
the workplace.  Dr. Lipkin recommended that Claimant be evaluated for hearing aids, 
which he opined were necessitated by Claimant’s work-related noise induced hearing 
loss.   

23. The Respondents referred Claimant to Edward Jacobson, Ph.D., for an 
evaluation, which occurred on February 15, 2012.  Dr. Jacobson assessed Claimant with 
having moderate high frequency sensorineural hearing loss, greater in the left ear. Dr. 
Jacobson concluded that Claimant’s hearing loss was primarily due to non work-related 
exposures, primarily firearms.  He based his opinion on the fact that Claimant has 
asymmetrical hearing loss, greater in the left ear and because the Claimant is right hand 
dominant.  Dr. Jacobson opined that right-handed individuals who shoot long guns shoot 
from the right shoulder, making the left ear more vulnerable to impact noise.   

24. Dr. Lipkin testified during the hearing as an expert in otolaryngology.  He 
reviewed the diagnostic test results, which included two audiograms and a MRI scan.  He 
also reviewed his treatment notes and a report from Dr. Jacobson. Dr. Lipkin reiterated 
his opinion that Claimant’s hearing loss is due, at least in part, to noise exposure at work.  



  

He explained, and the Judge finds, that ordinary people are not generally exposed to the 
level of noise that the Clamant is exposed to at work.  

25. Dr. Lipkin also testified that 85 db is at the upper limit of safe noise exposure 
during an 8-hour work day.  Excessive exposure to noise in excess of 85 db without 
adequate and continuous protection can result in high frequency hearing loss like the 
Claimant has.  Dr. Lipkin explained that prolonged noise exposure will result in worsened 
hearing loss.  Dr. Lipkin further acknowledged the OSHA testing that documented decibel 
levels below 85 db, but he pointed out that this testing may not accurately reflect constant 
noise exposure over an extended period of time.   

26. Dr. Lipkin admitted that he does not have firsthand information concerning 
the ambient noise levels at DIA.  He also admitted that diabetics are more likely to 
experience hearing loss with all of the factors being equal and that right-handed shooters 
are more likely to experience greater hearing loss in the left ear.  Dr. Lipkin explained that 
not all diabetics experience hearing loss and that hearing loss is often asymmetrical 
regardless of firearm use.  Dr. Lipkin agreed that firearm use could play a role in the 
Claimant’s hearing loss, but was not likely to be the sole cause.  Finally, Dr. Lipkin 
testified that Claimant had hearing loss at the time he started working for the Employer 
thus his employment with Employer was not a necessary precondition to the development 
of his hearing loss.  

27. Dr. Jacobson testified as an expert in audiology.  He has specific training 
and experience in diagnosing and evaluating noise-induced hearing loss.  He participates 
in training regarding hearing loss and interpretation of audiogram test results and has 
assisted in writing regulations regarding hearing loss and noise exposure for the OSHA.  
He has studied noise levels and sound pressure levels generated by firearms.  

28. Dr. Jacobson’s report notes that Claimant began using firearm when he was 
18 -19 years old.  Noise levels and intensity produced by firearms used by Claimant would 
be in the range of 155-176 db sound pressure level.  He explained at the sound of 
firearms is impulse noise which has more potential to damage the ear than prolonged 
noise exposure such as Claimant may have experienced in the work place. Dr. Jacobson 
noted that, even with the use of hearing protection, the impulse noise reaching the ear 
with the use of firearms was still in the range of 130 decibels or more. Dr. Jacobson 
testified that 130 db exceeded the decibel level of a jet engine although he testified that 
he did not know the decibel levels of any of the various stages of jet engines the Claimant 
may have been exposed to in the work place.   Dr. Jacobson further noted that, with 
impulse noise from firearms, one shot alone is enough to damage the ear and hearing.   

29. Dr. Jacobson explained that the asymmetrical nature of Claimant’s hearing 
loss, being worse on the left than on the right, was consistent with a pattern known to 
occur with hearing loss as a result of firearms use with a right handed shooter like 



  

Claimant.  Further, Dr. Jacobson testified that Claimant’s audiogram looks like that of a 
person who shoots firearms.   

30. Dr. Jacobson testified regarding his review and the impact on his evaluation 
of the noise dosimetry monitoring results for noise levels in Claimant’s work place.  
Pursuant to OSHA regulations, when noise levels are below 85 db, a hearing 
conservation program is not required.  The dosimetry testing results document the 
ambient noise levels on those particular days at those particular times.  Dr. Jacobson 
noted that only one measurement in the amount of 87.1 db on a TWA exceeded the 
OSHA standard of 85 db level on a TWA.  Dr. Jacobson pointed out that use of hearing 
protection with an attenuation level of 20 – 30 db, reduces the noise level that reaches the 
ears to a level below 85 db.  According to Dr. Jacobson, exposure to noise at levels of 85 
db and below is not generally known to cause hearing loss.   

31.  Dr. Jacobson testified that the noise from sources in the work place 
described by Claimant would not cause a loss of the nature or magnitude of Claimant’s 
hearing loss.  Dr. Jacobson went on to explain that the noise levels decrease as the 
distance from the source of the sound increases and, that considering the distances 
Claimant was generally away from the sources of sound, such as airplanes taking off, 
would not be in excess of the allowable OSHA criteria.   

32. Dr. Jacobson explained that the most significant causal factors for 
Claimant’s hearing loss include firearms use, age and diabetes.  Of these, firearms use 
was the most likely and significant factor.  

33. Dr. Jacobson ultimately opined that Claimant’s hearing loss did not result 
directly from the conditions of his employment with the Employer and that the hearing loss 
did not follow as a natural incident of the employment, particularly considering the 
audiometric configuration and results obtained.  Dr. Jacobson indicated that exposure to 
noise in the work place was not a necessary precondition to the development of 
Claimant’s hearing loss and that noise exposure in the work place did not aggravate, 
intensify or accelerate Claimant’s hearing loss. 

34. The Claimant has established that his hearing loss is due to prolonged 
noise exposure in the workplace.   

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 



  

workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-42-101, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 
Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  Section 8-43-201, C.R.S.  
A Workers' Compensation case is decided on its merits.  Section 8-43-201, C.R.S.  
 

2. The ALJ's factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   
 
Compensability  
 

4. A claimant must prove by a preponderance of the evidence that his 
injury arose out of the course and scope of his employment with employer.  Section 
8-41-301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  
An injury occurs "in the course of" employment where Claimant demonstrates that 
the injury occurred within the time and place limits of his employment and during 
an activity that had some connection with his work-related functions.  See Triad 
Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).   
 

5. "Occupational disease" is defined by  §8-40-201(14), C.R.S., as: 
 
 [A] disease which results directly from the employment or the conditions 

under which work was performed, which can be seen to have followed as a natural 
incident of the work and as a result of the exposure occasioned by the nature of the 
employment, and which can be fairly traced to the employment as a proximate cause and 
which does not come from a hazard to which the worker would have been equally 
exposed outside of the employment. 

 
6. This section imposes additional proof requirements beyond that 

required for an accidental injury by adding the "peculiar risk" test; that test requires 
that the hazards associated with the vocation must be more prevalent in the work 
place than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 



  

P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not defeat a 
claim for an occupational disease.  Id.   A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Once claimant makes such a 
showing, the burden shifts to respondents to establish both the existence of a 
non-industrial cause and the extent of its contribution to the occupational disease.  
Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 

7. Claimant has established that he sustained a compensable 
occupational disease, which consists of bilateral sensorineural hearing loss.  At 
least two physicians have recommended that Claimant use hearing aids.  As Dr. 
Lipkin pointed out, ordinary people are not exposed to the levels of noise that 
Claimant experiences in the work place.  The Judge concludes that the hazard of 
high decibel noise exposure is more prevalent in Claimant’s work place than in 
everyday life or in most other occupations.  Dr. Lipkin also persuasively explained 
that hearing loss is frequently due to prolonged noise exposure and that the other 
risk factors for hearing loss applicable to Claimant probably do not apply in this 
case.  Although he testified that Claimant’s employment was not a necessary 
precondition to Claimant’s hearing loss, Dr. Lipkin opined that Claimant’s hearing 
loss was due to exposure to noise at work.  

Although Claimant had some mild hearing loss prior to his employment with the 
Employer, it has significantly worsened over the years as compared to his baseline levels.  
The Judge is not persuaded by Dr. Jacobson’s opinions that Claimant’s employment was 
irrelevant to his development or progression of hearing loss. Dr. Jacobson’s opinion also 
failed to consider whether Claimant had been exposed to noise levels above 85 db in the 
work place in the past. Claimant has worked for the Employer for 25 years.  The fact that 
in August 2010, the noise levels were at or below 85 db on a TWA does not negate prior 
potential exposure to levels above 85 db in the past. Further, the Judge acknowledges 
that Claimant has occasionally used firearms for approximately 30 years and that the use 
of firearms can impact hearing.  The Judge, however, is not persuaded that it was the use 
of firearms that caused Claimant’s hearing loss.  The Judge is also not persuaded that 
Claimant’s loss is due to diabetes or to aging.  Rather, Claimant’s hearing loss was 
caused by his exposure to noise in the work place.    

 Medical Benefits and Authorized Provider 
 

8. Respondents are obligated to provide medical benefits to cure or 
relieve the effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, 
however, retain the right to dispute liability for specific medical treatment on 
grounds the treatment is not authorized or reasonably necessary to cure or relieve 
the effects of the industrial injury. Id.   
 

9. Pursuant to § 8-43-404(5), C.R.S., the Respondent in the “first 
instance” have the authority to select the treating provider for Claimant.  When the 



  

employer fails to provide a physician “in the first instance” the right of selection 
passes to the Claimant.  See Rogers v. ICAO, 746 P .2d 565 (Colo. App. 1987) 
(employer must tender medical treatment “forthwith” on notice of an injury or the 
right of first selection passes to the Claimant).  Once the right of selection has 
passed to the Claimant it cannot be recaptured by Respondent.  Id.  

 
10. The record established that the Employer failed to provide medical care 

forthwith, i.e. “in the first instance”, to the Claimant after receiving notice of his hearing 
loss claim.  As a consequence, the right to select a physician passed to the Claimant, and 
could not be recaptured by the Respondent. The Claimant exercised his right by selecting 
Dr. Lipkin.  Accordingly, Dr. Lipkin is an authorized treating physician by operation of law; 
and his hearing aid prescription is reasonable, necessary and related to the Claimant’s 
occupational hearing loss. 

 
ORDER 

 It is therefore ordered that: 

1. Claimant has proven that he suffered an occupational disease (hearing loss) in the 
course and scope of his employment with the Employer. 

2. Claimant is entitled to reasonable, necessary and related medical benefits, 
including the hearing aids recommended by Dr. Lipkin. 

3. Dr. Lipkin is the Claimant’s authorized treating provider. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 1, 2012 

Laura A. Broniak 
Administrative Law Judge 

 



  

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-612-449 

 
SUPPLEMENTAL ORDER 

 
This Supplemental Order is entered pursuant to Section 8-43-301(5), C.R.S. 

to address the issue whether Claimant is entitled to an order awarding medical 
benefits, specifically, medical benefits in the form of liver enzyme monitoring at six 
month intervals due to work related narcotic medication usage.   

The supplemental findings of fact, conclusions of law and order appear in 
bold print.   

ISSUES 

 The following issues were raised for consideration at hearing: 

1. Has Claimant proven by a preponderance of the evidence that he is 
permanently and totally disabled (PTD)? 
 

2. If Claimant has proven by a preponderance of the evidence that he is PTD, are 
Respondents entitled to a Social Security disability offset? 
 

3. Has Claimant proven by a preponderance of the evidence that he is entitled to 
treatment for hearing loss, sleep apnea, and a referral to a low back specialist 
for additional treatment of his low back? 
 

4. Have Respondents proven by a preponderance of the evidence that Claimant 
should be assessed penalties for ongoing violations of ALJ Friend’s Order 
dated February 2, 2010? 

 
5. Is Claimant required to reimburse Dr. Bisgard in the amount of $650 for failing 

to attend the appointment with Dr. Bisgard at the proper time? 
 

6. Has Claimant proven by a preponderance of the evidence that liver 
enzyme monitoring at six month intervals is a reasonable, necessary, 
and related medical benefit?  

 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 



  

 1. This matter has a complicated procedural history that has impact on the 
issues raised for consideration herein.  That procedural history pertains to prior orders 
issued regarding some of the same issues raised here for consideration.  The history is, 
as follows.   

 2. The parties attended a hearing in front of ALJ Friend on August 5, 2009. At 
that hearing, ALJ Friend addressed the following issues: 

a. Had Claimant proven by clear and convincing evidence that the DIME 
was wrong in determining that Claimant was at maximum medical 
improvement. 
 

b. Had Claimant proven by a preponderance of the evidence that he was 
entitled to additional treatment for his depression, sleep apnea, and 
hearing loss? 
 

c. Had Respondents proven by a preponderance of the evidence that 
Claimant should be assessed penalties for violation of prehearing 
orders regarding discovery? 

 
 3. Following the hearing, ALJ Friend issued a Supplemental Order dated 
February 2, 2010.  ALJ Friend found that the DIME physician had concluded that 
Claimant’s ear infection was not a work related condition.  However, ALJ Friend 
determined that the DIME physician was incorrect, inasmuch as the ear infection that 
Claimant had in 2006 and 2007 was related to the industrial injury. However, ALJ Friend 
concluded that Claimant had failed to show that this ear infection required any treatment 
at the time of MMI or at the time of his Order. 

 4. With regards to depression, ALJ Friend found that the DIME physician had 
determined that the medical record did not show evidence of depression and that no 
psychological evaluation or treatment was noted. ALJ Friend, however, concluded that 
this determination was incorrect.  ALJ Friend concluded that the medical record did show 
evidence of depression and treatment prior to MMI.  However, ALJ Friend concluded that 
Claimant had failed to show that the depression required any treatment at the time of MMI 
or at the time of his Order.   

 5. With regards to sleep apnea, ALJ Friend noted that the DIME physician had 
not commented on sleep apnea.  ALJ Friend noted that Dr. Kempers believed that 
Claimant’s sleep apnea was caused by Claimant’s narcotic medication that he was taking 
because of the work injury. ALJ Friend also noted that Dr. Primack recommended that 
Claimant’s medication be adjusted and then see if Claimant still had ongoing sleep 
disturbances. ALJ Friend adopted Dr. Kempers’ recommendation for a sleep study and 
found that Dr. Primack’s recommendation for medication adjustment was maintenance 
care. ALJ Friend ordered that Respondent would be liable for the cost of such care. 

 6. With regards to penalties, ALJ Friend found that Claimant violated several 
prehearing orders issued by PALJ Craig Eley pertaining to discovery. As a result, ALJ 



  

Friend ordered Claimant to pay $110 as a total penalty for the violation of these 
prehearing discovery orders. 

 7. Consequently, ALJ Friend made the following orders: 

a. That Claimant had not overcome the MMI determination of the DIME 
physician, and that Claimant reached MMI on May 17, 2007.  
 
b. That Respondents were liable for the cost of a sleep study, 
medication adjustment, discograms, and further testing and evaluations 
as maintenance care.  ALJ Friend specifically concluded that he was 
making no determination whether Respondents were liable for back 
surgery.   

 
d. Claimant was required to pay a penalty of $82.50 to Respondents and 

$27.50 to the Subsequent Injury Fund.   
 
 8. The parties attended another hearing in front of ALJ Friend on February 24, 
2010. At that hearing, ALJ Friend addressed the issue of whether Claimant had proven by 
a preponderance of the evidence that he was entitled to low back surgery recommended 
by Dr. Villavicencio.  Following the hearing, ALJ Friend issued an Order dated March 15, 
2010. ALJ Friend concluded that Claimant did not prove by a preponderance of the 
evidence that Respondents should be liable for the cost of low back surgery 
recommended by Dr. Villavicencio. 

 9. Claimant sustained a compensable injury to his low back on February 4, 
2004, while lifting a computer server that weighed approximately 40-50 pounds. 

 10. At the time of his injury, Claimant worked as a Systems Administrator for the 
Respondents from 2000 through 2004.  As a Systems Administrator, Claimant designed, 
managed, and maintained technical programs for computer security for Respondents. 
Claimant’s job duties included installation of new equipment and programs, data storage 
and restoration, data backups, and procurement of new programs and equipment.  
Claimant was also responsible for interaction with vendors and county personnel from all 
departments.  Claimant also communicated with staff to ascertain their needs and provide 
information and intervention. 

 11. Claimant’s job as a Systems Administrator did require him to occasionally 
lift computer equipment that would weigh up to 40-50 pounds.  Claimant reported that he 
attempted to work following his February 2, 2004, injury. Because Claimant was not 
physically capable of performing the part of his job that involved moving computer 
terminals, he was reassigned to provide computer support to county staff.  Claimant was 
terminated from his job and perceives his termination being the results of his manager 
having a personal vendetta against him.  Claimant stated that he believed he could have 
continued to perform his job with the assistance of his colleagues for any heavy lifting 
activities. Claimant told Respondents’ vocational expert, Ms. Beil that, except for the 
occasional amount of heavy lifting required in his job, Claimant believed that he could do 



  

the other parts of his job.  Dr. James Ogsbury rendered the credible opinion that, based 
on his review of the medical records, and Claimant’s reports of symptoms to him, 
Claimant has not demonstrated any subjective or objective worsening from the date of the 
injury through the date of Dr. Ogsbury’s evaluation. Dr. Elizabeth Bisgard also credibly 
testified that Claimant has not demonstrated any subjective or objective worsening of his 
low back condition since the date of his injury through the present time.   

 12. Immediately following his injury, Claimant was referred to Dr. Jennifer 
Kempers for treatment.  Dr. Kempers is board certified in internal medicine.  Dr. Kempers 
has little experience in treating low back injuries, and especially treating low back 
problems as a result of work-related injuries.  Dr. Kempers estimates that only 1% of her 
practice involves treating people with work-related injuries.  Claimant is one of three 
patients that she has seen for work-related injuries since 2004.   

 13. During the course of the multiple appointments that Dr. Kempers had with 
Claimant, she would typically ask Claimant where he was having symptoms that day.  Dr. 
Kempers would then document what those complaints were in her clinical notes.  Based 
on Dr. Kempers testimony at the July 1, 2011, hearing, it is found that Dr. Kempers had 
very little independent recollection of Claimant’s presentation to her for each 
appointment. Dr. Kempers relied on her clinical notes to document how Claimant 
presented on a particular day, what his clinical findings were on a particular day, and what 
medications he was on. 

 14. Claimant saw Dr. Wong on March 29, 2004.  Dr. Wong reviewed a March 2, 
2004, MRI that showed desiccated disks at lumbar levels with a small to medium size disk 
herniation at the L3-L4 level at the right. The MRI also showed lesser stenosis at the 
L4-L5 level with a small disk bulge.  Dr. Wong did not consider Claimant a good candidate 
for fusion surgery because Claimant’s degenerative changes were multi-level. 

 15. Claimant saw Dr. Scott Primack on June 2, 2005. Dr. Primack noted that 
Claimant’s job was within the category of sedentary work except for occasional lifting of 
servers or other computer equipment. Dr. Primack diagnosed Claimant with multiple 
lumbar spondylosis as demonstrated on the MRI. Dr. Primack believed that Claimant 
probably was reaching maximum medical improvement (MMI) at that time. 

 16. Claimant saw Dr. Cliff Gronseth for the first time on April 18, 2006. Dr. 
Gronseth took a history of Claimant having a long history of partial hearing loss in the right 
ear and complete hearing loss in the left ear. Following his examination, Dr. Gronseth 
noted that Claimant had a chronic lumbar sprain, had multiple lumbar disk degeneration 
without neurological abnormalities, and had possible depression or side effects to 
medication. Dr. Gronseth found that there were no objective neurological findings other 
than an abnormal sensation of the right thigh.  

 17. Claimant saw Dr. Kempers on September 7, 2006. At that time, Dr. 
Kempers was assessing Claimant’s cognitive function. Specifically, Dr. Kempers noted 
that Claimant’s judgment was appropriate, he was oriented, he exhibited normal memory, 
and his mood and effect were appropriate. At hearing, Dr. Kempers noted that the reason 



  

why she documented assessing Claimant’s cognitive functioning at that time was 
because of her concern over his depression and that it seemed appropriate to document 
his cognitive functioning on that date.  At no time subsequent to September 7, 2006, did 
Dr. Kempers document assessing Claimant’s mental functioning.  Dr. Kempers, herself, 
could not confirm that she had documented any kind of mental assessment that she 
performed subsequent to her September 7, 2006, clinical note. 

 18. Claimant returned to see Dr. Gronseth on September 22, 2006.  At that 
time, Dr. Gronseth stated that Claimant has a history of intermittent “spells” of unknown 
etiology.  Dr. Gronseth no longer carried Claimant with the diagnosis of depression.  

 19. Claimant saw Dr. Gronseth on October 19, 2006.  At that time, Claimant 
was no longer reporting episodes of spells, and his wife stated that Claimant’s thinking 
was improved. As a result, the only diagnosis that Dr. Gronseth made was chronic low 
back pain from the injury.  

 20. Claimant saw Dr. Kempers on December 26, 2006, for treatment of a left 
ear infection. Dr. Kempers noted that Claimant’s left ear had chronic problems before and 
resulting in prior surgery.  Dr. Kempers diagnosed Claimant with having an infection in his 
left ear (swimmer’s ear).   

 21. Claimant was seen by Dr. Larry Tice, a neurosurgeon, on April 12, 2007.  
Dr. Tice reviewed the various MRIs that had been performed to Claimant’s low back from 
March 2, 2004 through December 14, 2006.  The MRIs indicate that, if anything, 
Claimant’s level of degeneration had improved. Dr. Tice noted that although the March 2, 
2004, MRI showed a disk herniated at the L3-L4 level, that disk herniation had actually 
resolved.  Dr. Tice agreed with Dr. Wong that there were significant hazards involving 
fusion at the level of degeneration in the adjacent segments.  Claimant returned to see Dr. 
Tice on July 25, 2007. Dr. Tice stated that he did not think that there was an urgent need 
for surgical treatment. 

 22. Claimant saw Dr. Denzel Hartshorn on April 30, 2007, for treatment of 
repeated ear infections since December 2006.  At that time, Dr. Hartshorn noted that 
Claimant had a lifelong history of eustacian tube dysfunction and problems with ear 
infections in the left ear.  

 23. Claimant returned to see Dr. Gronseth on May 17, 2007.  At that time, Dr. 
Gronseth placed Claimant at maximum medical improvement. With regards to permanent 
work restrictions, Dr. Gronseth noted that Claimant was capable of performing sedentary 
type work and that he be allowed a 5 minute sitting and standing break every hour as 
needed. Although Claimant was reporting difficulty concentrating, Dr. Gronseth was 
unable to objectively assess any memory and concentration problems. Although Dr. 
Gronseth noted that Claimant had depression and that depression was causally related to 
the work injury, all other medical problems other than those two conditions (depression 
and low back) were not related to his original work injury. 



  

 24. Claimant saw Dr. Tobey on August 31, 2007, for an impairment rating 
evaluation. With regards to lumbar range of motion, Dr. Tobey noted that Claimant 
showed 15 degrees of lumbar flexion, 5 degrees of lumbar extension, 10 degrees of 
lumbar right lateral flexion, and 10 degrees of lumbar left lateral flexion. With regards to 
depression, for the various areas of function, Dr. Tobey assessed that Claimant had no 
more than a mild category of permanent impairment. 

 25. Claimant saw Dr. Kempers on October 8, 2007.  At that time, Dr. Kempers 
suggested that Claimant try Cymbalta for the nerve pain that he was having in his leg.  
Although Cymbalta is an antidepressant, it is found that the reason why Dr. Kempers 
prescribed Cymbalta at that time was to address Claimant’s nerve pain in his leg.  Dr. 
Kempers acknowledged that her medical records did not document that, subsequent to 
October 8, 2007, she ever prescribed an antidepressant for Claimant again  

 26. Claimant saw Dr. Primack on October 15, 2007.  Following his evaluation, 
Dr. Primack indicated that Claimant was capable of sitting and standing.  Claimant had no 
restrictions in terms of walking. Claimant would be able to safely lift up to 10-15 pounds on 
an occasional basis and 5 pounds on a frequent basis. Claimant should avoid bending, 
stooping, or twisting more than 10 times in an hour.   

 27. Dr. Jeffrey Wunder was selected as the DIME physician in this case. Dr. 
Wunder saw Claimant on January 21, 2008.  As part of the evaluation, Dr. Wunder 
performed lumbar range of motion measurements. Claimant demonstrated 20 degrees of 
lumbar flexion, 5 degrees of lumbar extension, 15 degrees of lumbar right lateral flexion, 
and 15 degrees of lumbar left lateral flexion.     

 28. Pat Renfro performed a vocational evaluation of Claimant on May 16, 2008. 
Mr. Renfro generated a report following his evaluation, dated May 27, 2008.  In his report, 
Mr. Renfro documented his observations of Claimant during the evaluation: 

As noted above, [Claimant] requested a break 40 minutes into 
our interview.  After about 15 minutes, he returned to the 
meeting room, where he resumed a supine position on the 
floor.  After an additional 10 minutes, he continued the 
interview largely from the floor, although he spent 15-20 
minutes seated in a chair. [Claimant] demonstrated significant 
pain behaviors throughout the meeting and complained of 
substantial pain by the end of the interview. 

 

 29. At the July 1, 2011, hearing before the undersigned ALJ, Claimant was 
present for almost a full day hearing. At no time did Claimant exhibit that kind of pain 
behavior during that hearing. Claimant also attended a half-day hearing on September 
12, 2011, before the undersigned ALJ. Again, at no time did Claimant present with pain 
behaviors during the September 12, 2011 hearing. 



  

 30. Claimant saw Dr. Villavicencio on August 22, 2008. Dr. Kempers referred 
Claimant to Dr. Villavicencio based on Claimant’s request.  Claimant reported to Dr. 
Villavicencio that his pain level was 8 out of 10. Claimant’s pain included low back pain, 
and numbness in the right anterior lateral thigh. 

 31. Dr. Kempers authored a “To Whom it May Concern” report dated November 
12, 2008.  In that report, Dr. Kempers noted that Claimant had been reporting complaints 
of poor sleep, falling asleep while driving, fatigue, and malaise.  Dr. Kempers indicated 
that Claimant has sleep apnea that was probably worsened by the narcotics that Claimant 
has been taking for his back pain.   

 32. Dr. Primack generated a report dated December 3, 2008, after a medical 
records review.  In that report, Dr. Primack noted that Claimant was reporting blackouts.  
Dr. Primack stated that it was not uncommon for blackouts to occur with diabetes. Dr. 
Primack noted that Claimant, because of his diabetic problems, was having problems 
with his sugars for the past 4 to 6 months.  These problems with his sugars combined with 
his anti-hypertensives (hypertensive medications), were the reasons why Claimant had 
blackouts. The blackouts are not work related.  

 33. Claimant returned to see Dr. Villavicencio on January 6, 2009. Dr. 
Villavicencio stated that Claimant had two treatment options. Claimant could continue 
with conservative care, including physical therapy, anti-inflammatories, water therapy, 
and consideration of core strengthening exercises; or, Claimant could consider surgical 
intervention.  Dr. Villavicencio recommended a fusion at the L4-L5 and L5-S1 levels. 

 34. Claimant saw Dr. Primack on April 16, 2009. Following Dr. Primack’s 
evaluation as well as review of medical records, Dr. Primack did not believe that low back 
surgery was reasonable and necessary. With regards to sleep apnea, although Dr. 
Primack noted that there has been literature to show that sleep apnea and other types of 
sleep problems can be worsened by use of narcotic medication, he believed the answer 
would be for Claimant to stop the narcotics, which would then stop the sleep apnea.  If 
Claimant continued to have sleep apnea after stopping the narcotics, although his sleep 
apnea would not be work related, it could be treated at that time.  Finally, in reference to 
blackouts, Dr. Primack again stated that this condition was not related to his work injury, 
because Claimant had a history of high blood pressure, taking anti-hypertensives, and 
diabetes. 

 35. Dr. Primack, after reviewing several job descriptions of occupations listed in 
the Dictionary of Occupational Titles (DOT), indicated that Claimant would be capable of 
performing every one of the positions without limitations except for the sales clerk 
position, in which he indicated that, after 50 minutes of standing and walking, he would 
need to rotate to a sitting position.  Torrey Beil, in her deposition, reviewed Dr. Primack’s 
report and also introduced the actual DOT descriptions of the occupations that Dr. 
Primack reviewed.  Ms. Beil indicated that most of the occupations that Dr. Primack 
reviewed were light duty occupations. Ms. Beil stated that if Dr. Primack believes that 
Claimant would be capable of performing up to a light duty capacity that was consistent 



  

with her assessment that Claimant can perform the jobs that she identified in her 
vocational evaluation.   

 36. In Dr. Primack’s April 16, 2009, evaluation, Dr. Primack noted that, during 
the evaluation, Claimant was using oxygen, and that he was moving very slowly.  As part 
of the evaluation, Claimant was also required to complete a Modified Zung Depression 
Index. If Claimant’s descriptions of his activities represented an accurate reflection of 
what he was capable of doing on April 16, 2009, then Claimant was representing that, on 
that particular day, he was in significant physical distress.  

 37. Dr. Kempers saw Claimant on July 8, 2009.  At that time, Dr. Kempers noted 
that Claimant had “mild” depression for five years that she related to Claimant’s chronic 
pain. However, Dr. Kempers did not recommend any treatment for the depression at that 
time. 

 38. Dr. Villavicencio saw Claimant again on September 29, 2009.  Claimant’s 
pain complaints remained at a 7-8 out of 10.  Claimant continued to take Oxycontin and 
Oxycodone for his pain management.  Dr. Villavicencio again indicated that Claimant had 
two options in terms of additional treatment. The first option would be for him to continue 
on a course of conservative care. The second option would be for him to consider surgical 
intervention.  Dr. Villavicencio again recommended a fusion at the L4-L5 and L5-S1 
levels. 

 39. Dr. James Ogsbury evaluated Claimant on January 6, 2010, at the request 
of Respondents. Dr. Ogsbury reviewed extensive medical records for the treatment that 
Claimant had received for his low back. Claimant reported basically taking the same 
medications that he had been taking since reaching maximum medical improvement in 
May 2007. Dr. Ogsbury reviewed a MRI that was performed on September 5, 2008. Dr. 
Ogsbury noted that at the L5-S1 level, there was a small disk protrusion centrally and 
slightly to the right which could compress the right S1 nerve root. At the L4-L5 level, Dr. 
Ogsbury noted a minor disk protrusion centrally and to the right.  The L3-L4 level looked 
more normal, although the L2-L3 level showed a significant disk narrowing with 
degenerative changes. Dr. Ogsbury was of the opinion that fusion surgery recommended 
by Dr. Villavicencio should be discouraged.   

 40. As part of his evaluation, Dr. Ogsbury asked Claimant what kind of pain 
relief he wished to receive as a result of the surgery and Claimant stated that he wished to 
receive at least 60% pain improvement. Dr. Ogsbury stated that Claimant only had a 33% 
chance of obtaining a successful result. Dr. Ogsbury also stated that there was also a 
33% chance that Claimant’s condition following surgery would actually worsen. Dr. 
Ogsbury went on to state that to attempt a surgery where the risk of failure is greater than 
the risk of success, and the risk of complication is as high as the chance of receiving any 
kind of benefit, was not an appropriate choice. 

 41. Claimant underwent a functional capacity evaluation (FCE) at HealthOne 
Occupational Medicine and Rehabilitation on February 23, 2011.   Claimant used a cane 



  

during the FCE. Claimant stated that he used his cane anytime he was outside of his 
home but did at times try to not use his cane while at his house.  

 42. At hearing, Claimant testified that the day after the FCE, he was in such 
agonizing pain that he had to stay in bed the entire day.  Dr. Bisgard noted that she 
actually saw Claimant the day after the February 23, 2011, evaluation. Dr. Bisgard also 
provided testimony as to what Claimant was asked to do for each of the tests that he 
performed in the February 23, 2011, FCE. Dr. Bisgard then testified that it made no 
medical sense that Claimant would report significant increase in low back pain following 
the February 23, 2011, evaluation. Dr. Bisgard noted that Claimant did not even complete 
the basic testing levels, and he did very minimal at best exertion during the FCE.  

 43. As part of the evaluation, Claimant performed a treadmill test.  Claimant’s 
maximum speed on the treadmill test was 1.8 miles per hour. Dr. Bisgard indicated that 
Claimant going 1.8 miles per hour meant that he was moving very slow.   

 44. During the lifting and carrying component of the FCE, Claimant was only 
able to demonstrate 10 pounds of lifting, and was only able to carry 10 pounds for 20 feet 
prior to terminating the test.   

 45. Claimant also performed the Minnesota Rate of Manipulation (MRM). In the 
MRM, Claimant tested below the first percentile in right hand placing, below the first 
percentile in left hand placing, and below the first percentile in bilateral turning. The MRM 
is a test where the therapist is testing the patient’s ability to put various items at different 
heights.  The test determines shoulder movement (overhead, and away), and also the 
ability to finger and touch. Claimant also performed the Purdue Pegboard Test. The 
Purdue Pegboard Test is a board test where patients are asked to pick up various things 
and place them in certain pegs. Claimant tested in the first percentile in his right hand, left 
hand, both hands, and assembly work. Dr. Bisgard noted that on the day after the FCE, 
Claimant completed a pain diagram for her as part of her evaluation. In that pain diagram, 
Claimant did not even indicate that he was having any pain in his upper extremities. Dr. 
Bisgard stated that there was no medical explanation for Claimant, who did not even 
report pain in his upper extremities on February 24, 2011, to test out so poorly on the 
MRM and the Purdue Pegboard Test.  

 46. At hearing, Claimant testified that his medications have had an effect on his 
dexterity.  However, Dr. Bisgard stated that it would make no medical sense that Claimant 
would demonstrate this kind of significant loss of function in his upper extremities 
because of medications. Dr. Bisgard could not rule out the possibility that Claimant simply 
was not giving his best effort during the FCE testing.  Dr. Bisgard could not think of any 
explanation that was more likely the reason why he performed so poorly, other than 
Claimant was not giving his best effort. 

 47. Dr. Bisgard testified that it is not appropriate to simply adopt the results of 
an FCE in attempting to determine a person’s permanent physical restrictions. Dr. 
Bisgard stated that the results of an FCE are information that she uses as part of the big 
picture in making a determination of restrictions. Additional information used to determine 



  

restrictions include the injury itself, the history, the physical examination, and review of 
the medical records.  

 48. Dr. Bisgard stated that the three FCEs that Claimant had (October 15, 2007, 
July 29, 2008, and February 23, 2011) definitely underrepresented Claimant’s true 
physical abilities.  Consequently, she believed that it would be inappropriate to simply rely 
upon the FCE results in any attempt to assess permanent physical restrictions for 
Claimant.   

 49. On page 19 of her report, Dr. Bisgard states the following: 

 
[Claimant] was given the wrong time to start [the evaluation]. 
He was told by his attorney the exam would be starting at 
1:00, when in fact a letter to his attorney confirmed that he 
needed to be here at 10:30.  I was able to rearrange my 
schedule and cancel a previously scheduled appointment to 
accommodate [Claimant] to prevent him from having to return 
from Steamboat Springs. 

 
 50. Dr. Bisgard clarified that Claimant presented to her a letter from his attorney 
indicating the evaluation was to start at 1:00.  Dr. Bisgard also received a letter from the 
office of Respondents’ counsel indicating that the letter that was sent to counsel for 
Claimant indicated that the appointment was at 10:30. As a result of needing to cancel a 
scheduled appointment, Dr. Bisgard’s office had to refund $650.00.   

 51. As part of her evaluation, Dr. Bisgard reviewed with Claimant the medical 
records that she had in her possession.  She provided Claimant the opportunity to clarify 
any information in the medical records, or if there was any dispute, allow him to present 
additional information to her. Dr. Bisgard noted that Claimant did very well in terms of 
recalling information that was several years old, and doing it without any hesitation or 
difficulty. 

 52. The medical records document that Claimant, in the past, had reported 
memory loss and concentration problems. Claimant, at hearing, testified that his memory 
loss and concentration problems are significant.  Dr. Bisgard noted that, as far as 
Claimant’s memory loss, she spent well over an hour and a half with Claimant going over 
these medical records. At no point did he appear confused or have memory issues. 
Claimant was able to remember details of events and details of visits that he had with 
physicians’ years ago. Dr. Bisgard also credibly testified at hearing that, when going over 
the history with Claimant, they discussed a history dating back to 2004. It is found that 
Claimant has no memory loss or concentration problems. 

 53. At hearing, Claimant testified that he has severe and constant hearing loss.  
Claimant also testified that, with regards to his hearing loss, as well as all of his 
symptoms, he has no good days. Claimant testified that his hearing is so bad that he 
cannot watch a video at home because he cannot follow the dialogue.  Claimant states 



  

that he attempts to overcome his hearing loss in his left ear by directing his good ear 
towards the person talking to him.  However, Dr. Bisgard testified that, during her 
February 24, 2011, evaluation, Claimant and she were situated so that his left ear was 
towards her. Throughout the course of examination, she would change the levels of her 
voice, and occasionally would turn away from him so that she was essentially talking 
away from him while his left ear was towards her. Dr. Bisgard noted that Claimant had no 
difficulty with hearing her or made no indication that he was having any difficulty in 
hearing her and answering questions. Dr. Bisgard assessed that Claimant had no 
difficulty with hearing conversation.  It is found that Claimant has no hearing loss that is 
related to the work injury.  

 54. Claimant also testified at hearing that he has severe depression.  Dr. 
Bisgard stated that she could not find any clinical evidence of depression based on her 
evaluation of Claimant.  As noted above, Dr. Tobey provided Claimant a 6% mental 
impairment as a result of this injury.  Dr. Bisgard stated that Dr. Tobey’s overall evaluation 
of Claimant’s mental impairment is not consistent with Claimant’s belief that his 
depression is severe. Dr. Bisgard testified that Dr. Tobey’s mental impairment evaluation 
is more consistent with her assessment that Claimant has little to no restrictions as a 
result of his depression.   

 55. Following her evaluation, Dr. Bisgard agreed with Dr. Primack’s restrictions 
that Claimant should be able to lift at least 10 pounds and sit and stand in 30 minute 
increments.  Dr. Bisgard did not believe that Claimant had any kind of functional loss.  In a 
report dated June 7, 2011, Dr. Bisgard stated that Claimant could sit up to two hours at a 
time.  Dr. Bisgard noted that, since issuing her June 7, 2011, report, she, subsequently, 
reviewed additional information, including surveillance material.  Based on the 
information that she obtained after reviewing the surveillance, she chose not to change 
her restrictions in terms of Claimant’s ability to sit for 2 hours at a time before needing to 
change positions.  Dr. Bisgard believed that the contents of the surveillance showed 
significant enough inconsistencies between Claimant’s subjective complaints and 
self-imposed restrictions, and what she was able to observe in surveillance.  As a result, 
she chose not to change her sitting restrictions. Specifically, Dr. Bisgard stated that after 
Claimant sat for 90-120 minutes, Claimant would need to stand up for a few minutes to 
walk around, and then would be able to go back to sitting, and he would be able to 
continue doing so in an 8 hour day.   

 56. Claimant saw Dr. Kempers on April 11, 2011. In that report, Dr. Kempers 
referred Claimant to Dr. Pettine (per Claimant’s request) for determination whether 
Claimant was a surgical candidate.  The credible and persuasive evidence presented at 
hearing established that ALJ Friend found that the low back surgery was not reasonably 
necessary and Claimant is not a surgical candidate and therefore a consultation for the 
purpose of determining if Claimant is a surgical candidate is not warranted. 

 57. Respondents introduced surveillance video of Claimant on April 16, 2009, 
June 13, 2011, and June 14, 2011.  The surveillance video showed Claimant exceeding 
his restrictions with no evidence of pain.  Claimant saw Dr. Primack on the surveillance 
date of April 16, 2009, and presented to him as severely disabled, including using a cane 



  

throughout the evaluation with Dr. Primack. The April 16, 2009, video shows Claimant not 
using his cane while he was walking, and bending freely from the waist.  

 58. In addition, Dr. Bisgard noted the range of motion measurements that 
Claimant performed for Dr. Wunder, Dr. Tobey, and Dr. Primack.  Dr. Bisgard testified that 
she observed Claimant bending over to look at rocks in the April 16, 2009, surveillance.  
Claimant was able to bend forward significantly greater than what he was able to do for 
these physicians during range of motion measurements.  Dr. Bisgard noted that, even if 
Claimant was on pain medications and having his best day ever, she did not have an 
explanation for how he could go from three relatively restricted range of motion 
measurements for these physicians, to something far greater on videotape.    

 59. Dr. Bisgard also commented about how Claimant was able to walk in the 
videotape and how he tested out on the treadmill performed at the February 23, 2011, 
FCE.  Dr. Bisgard testified that Claimant’s pace of walking in the surveillance was entirely 
inconsistent with the way that Claimant tested out during the treadmill test.  Claimant also 
exhibited on video greater ability in lifting and pushing than he exhibited on the FCE.   

 60. Claimant tested out below the first percentile in the MRM and the Purdue 
Pegboard Test. Dr. Bisgard testified that Claimant’s use of his arms in the surveillance is 
inconsistent with how he performed on these tests.   

 61. The surveillance tape shows that, despite Claimant’s allegations that he 
has significant troubles driving to Steamboat Springs because of his limited ability to sit, 
he in fact does drive into Steamboat Springs on a regular basis, and, in the surveillance 
tape, demonstrates that he went to Steamboat Springs on back to back days. 

 62. Dr. Kempers, in her November 12, 2009, letter to “Whom it May Concern,” 
stated that Claimant’s sleep apnea probably had worsened by the narcotics that he was 
taking for his back pain. However, Dr. Kempers also acknowledged that there were other 
causes of sleep apnea other than taking narcotic medication, including the fact that just 
like blood pressure, and high cholesterol, sleep apnea can just occur without any kind of 
inciting event.  In addition, Dr. Kempers apparently was not aware of the fact that ALJ 
Friend had ordered that Claimant reduce his narcotic medication to make a determination 
as to whether Claimant’s sleep apnea was related to his narcotic use.  Dr. Kempers had 
confirmed that for basically the two years following that initial order from ALJ Friend, 
Claimant had not reduced his narcotic medication.   

 63. Dr. Bisgard also testified that the kind of sleep apnea that Claimant has, 
central sleep apnea, can be caused by several things, including high altitude, an 
idiopathic cause, and medications, with medications being further down the list of 
causation.  Dr. Bisgard also believed that it was more likely than not that Claimant’s 
centralized sleep apnea was either idiopathic or that high altitude played a role in it.  Dr. 
Bisgard agreed with Dr. Primack’s recommendation (which was adopted by ALJ Friend) 
that, in order to conclusively establish whether Claimant’s sleep apnea is related to his 
narcotic medication use, Claimant needed to reduce his narcotic medications.  Dr. 
Bisgard went on to testify in her deposition that reducing Claimant’s narcotic medication 



  

for purposes of determining whether Claimant in fact does have sleep apnea can be 
safely done under the direct care of a physician and that it would take approximately 1-2 
weeks to do so.   

64. As found, ALJ Friend entered an Order on February 2, 2010, finding that 
Claimant should work with the authorized provider to determine the cause of the sleep 
apnea by reducing his narcotic pain medications. Claimant never complied with ALJ 
Friend’s order and cannot now in this proceeding seek authorization for treatment of his 
sleep apnea.   Since Claimant has not complied with Judge Friend’s February 2, 2010, 
order, it cannot now be concluded that Claimant’s request for a “Servo Adaptive 
ventilator” for use in treating the sleep apnea  is reasonably necessary and related to the 
work injury. 

 
 65. Claimant failed to prove by a preponderance of the evidence that 
Claimant’s hearing loss and need for medical treatment is work related.  In this regard, the 
undersigned ALJ considered ALJ Friend’s February 2, 2010, order. The ALJ also 
considered that Dr. Kemper’s opinion concerning the work relatedness of Claimant’s ear 
condition was not credible or persuasive.   

 66. As found above, although ALJ Friend concluded that the ear infection that 
Claimant had in 2006 and 2007 was related to the work injury, ALJ Friend also specifically 
concluded that, at the time that Claimant reached maximum medical improvement, he did 
not need any further treatment for his ear infection.   

 67. Dr. Bisgard agreed with ALJ Friend that, at the time of ALJ Friend’s 
February 2, 2010 Order, Claimant did not need any treatment for the work-related ear 
infection.  As explained by Dr. Bisgard, because the ear infection was due to the exposure 
in the pool, and Claimant discontinued his pool therapy shortly thereafter, the ear 
infection was treated and resolved. And thus, Claimant is not entitled to medical benefits 
for his ear condition .  
 
 68. Dr. Kempers acknowledged that the only basis for her referral to Dr. Pettine 
is for another surgical consult. However, as found above, ALJ Friend specifically 
concluded in his March 15, 2010, Order that Claimant’s request for authorization for low 
back surgery should be denied. Because the primary basis for Dr. Kempers’ referral for an 
evaluation with Dr. Pettine is to determine whether Claimant is a surgical candidate, and 
ALJ Friend has already concluded that Claimant has not proven that he is entitled to low 
back surgery, and because Claimant has not shown by a preponderance of the evidence 
that his low back condition has changed since March 15, 2010, Claimant has not shown 
by a preponderance of the evidence that there is any reason to order that Respondents 
pay for this referral.  
 
 69. Dr. Bisgard credibly testified that she could not rule out the possibility that 
Claimant has been intentionally exaggerating his level of symptoms. Dr. Bisgard further 
credibly testified that she did not believe that Claimant’s reports of pain, his self-imposed 
restrictions, his reports of drowsiness, his reports of severe hearing loss, and his reports 
of severe loss of memory and concentration are reliable.   



  

 
 69a Dr. Bisgard credibly testified that Claimant requires routine 
monitoring of his liver enzymes at six month intervals because of his work related 
narcotic medication usage.  Therefore, it is found that liver enzyme monitoring at 
six month intervals for Claimant is a reasonable, necessary, and related medical 
benefit. 
 
 70. As found above, Dr. Kempers has never assessed any kind of restrictions 
on Claimant, either permanent or temporary.  Claimant did not testify as to what he 
believes his permanent work restrictions are, either physical or mental.  The only 
permanent restrictions assessed by a physician that are in the record are restrictions that 
were opined by Dr. Primack, Dr. Gronseth, and Dr. Bisgard.  It is found that Claimant’s 
permanent restrictions are the following: 
 
 a. No restrictions in terms of walking. 
 
 b. Claimant’s ability to sit for 2 hours at a time before needing a break of 
approximately 5 minutes. 
 
 c. Lifting and carrying restriction of at least 10 pounds. 
  
 d. To the extent that Claimant’s memory and concentration complaints, 
depression complaints, and hearing loss complaints exist and are related to the injury, no 
restrictions as a result of those conditions.  
  
 e. That Claimant is capable of working an 8 hour day.   

 
 71. Torrey Beil performed a vocational evaluation of Claimant on February 28, 
2011.  Ms. Beil prepared a report dated June 9, 2011.  Ms. Beil also acknowledged that 
she had reviewed the transcript of the July 1, 2011, hearing, was present for the 
September 12, 2011, hearing, and reviewed the deposition transcript of Dr. Bisgard’s 
November 4, 2011, deposition.   

 
 72. In her report, Ms. Beil documents what transferable skills Claimant has 
acquired based on his work history and educational background.  Ms. Beil testified that 
she obtained these transferable skills in comparing Claimant’s work history and education 
background with the DOT’s and Occupational Outlook Handbook. 

 
 73. Ms. Beil testified that Claimant has at least a college level education.  In 
addition, Ms. Beil indicated that Claimant’s previous job as an assistance administrator 
would be considered skilled work.   

 
 74. Ms. Beil outlined the restrictions that she relied upon in performing her 
vocational evaluation. These restrictions were sedentary lifting and allowing Claimant to 
have the opportunity to alternate sitting, standing and walking.  Ms. Beil obtained these 



  

restrictions from Dr. Bisgard and Dr. Primack. Ms. Beil noted that Dr. Kempers did not 
place any permanent physical restrictions on Claimant.   

 
 75. Ms. Beil acknowledged that Dr. Bisgard rendered the opinion that Claimant 
was capable of sitting up to 2 hours at a time.  However, Ms. Beil indicated that Claimant 
would not be disqualified from performing the jobs that she identified if Claimant was not 
able to sit for up to 2 hours at a time.  Specifically, Ms. Beil stated that the positions that 
she identified would allow Claimant to alternate sitting, standing, and walking. 

 
 76. Ms. Beil reviewed the job descriptions that were approved by Dr. Primack, 
and indicated that most of the job descriptions that Dr. Primack approved for Claimant to 
perform involved light duty work. Ms. Beil testified that if Dr. Primack believed that 
Claimant is capable of performing up to light duty, his opinion is consistent with her 
assessment that Claimant could perform the jobs that she identified in her vocational 
evaluation. 

 
 77. Claimant told Ms. Beil that, at the time of Claimant’s termination in 2004, he 
was physically able to perform the job of a Systems Administrator, provided that he would 
need the employer to accommodate his inability to lift heavy objects.  Both Dr. Bisgard 
and Dr. Ogsbury have rendered the credible opinion that, basically from the date of the 
injury through the present time, Claimant’s condition, both objectively and subjectively, 
has not worsened.   
 
 78. Ms. Beil, as part of her vocational evaluation, performed labor market 
research to corroborate whether the occupations that she identified as being appropriate 
for Claimant were regularly available in the Steamboat Springs labor market.  Her 
research showed that wage earning positions were available in Claimant’s commutable 
labor market.  Ms. Beil testified that not all the jobs that she identified in her June 9, 2011, 
report are necessarily available at the time of her deposition on December 2, 2011.  
However, she maintained that these are the kinds of positions that would become 
regularly available within the next several weeks.  Ms. Beil explained that these types of 
positions do become regularly available and when certain positions are filled, other 
positions open up.  
  
 79. Pat Renfro performed a vocational evaluation of Claimant on May 16, 2008. 
Mr. Renfro generated a credible and persuasive report following his evaluation dated May 
27, 2008. 

 
 80. Based on the restrictions that were placed on Claimant from Dr. Primack 
and Dr. Gronseth, it was Mr. Renfro’s opinion that Claimant would be capable of 
performing the following classes of jobs: 

 
a. Customer Service Clerk 
b. Cashier 
c. Retail Sales Clerk 
d. Telephone Operator 



  

e. Telemarketing/Information Clerk 
f. Ticket Seller/Ticket Taker 
g. Receptionist/Information Clerk 
h. Computer Operator  

 
 81. It was Mr. Renfro’s opinion that these jobs exist within Claimant’s 
commutable labor market and therefore he was capable of earning a wage within his 
commutable labor market, as well as to be able to sustain this activity over time. 
 
 82. Claimant’s vocational expert, William Hartwick, testified at hearing.  Mr. 
Hartwick did not prepare a vocational evaluation report. Indeed, Mr. Hartwick testified that 
he first met with Claimant only 10 days prior to the July 1, 2011, hearing. This meeting 
was over the phone and lasted approximately 90 minutes.  

 
 83. Mr. Hartwick’s opinions and testimony were not deemed credible.  
 

84.  Respondents’ request for payment of Dr. Bisgard’s cancellation fee for 
Claimant’s failure to appear at a medical appointment at the correct time is denied.  
Respondents do not support this request with any provision of the statute or rules 
permitting the ALJ to assess such a fee. 

 
85. Respondents seek additional penalty assessed against Claimant for failure 

to pay a $110.00 penalty imposed by Judge Friend in his February 1, 2010, Supplemental 
Order.  ALJ Friend’s penalty was imposed for Claimant’s failure to comply with discovery 
orders of Pre-hearing ALJ Eley.  Claimant violated the discovery orders of Pre-hearing 
ALJ Eley for 11 days and thus ALJ Friend penalized him $10.00 per day for 11 days.  
Under Section 8-43-304(1), C.R.S., ALJ Friend concluded that he was required to impose 
a penalty, and, thus, the $110.00 penalty was imposed.     

 
 86.  Claimant testified that he did not pay the $110.00 penalty imposed by ALJ 
Friend because he could not afford to do so.   Claimant contends that he is just scraping 
by.  ALJ Friend’s order of February 1, 2010, would have been due and payable on March 
1, 2010.  Accordingly, under Section 8-43-304(1), Claimant is liable to Respondents for a 
penalty in the amount of $.50 per day from March 1, 2010, to the date of hearing in this 
matter, July 1, 2011, 485 days.  Claimant shall pay 75% of the penalty to Respondents 
and 25% of the penalty to the Subsequent Injury Fund .    

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 



  

considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. To sustain a finding in Claimant’s favor, the Claimant must do more than put the 
mind of the trier of fact in a state of equilibrium. If the evidence presented weighs evenly 
on both sides, the finder of fact must resolve the question against the party having the 
burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. 
Robinson, 772 P.2d 62 (Colo. 1989). 
 

4. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

 5. Under the applicable law, a claimant is permanently and totally disabled if he 
is unable to "earn any wages in the same or other employment."  Section 8-40-201(16.5)(a), 
C.R.S.  The term "any wages" means more than zero wages.  See Lobb v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals 
Office, 894 P.2d 42 (Colo. App. 1995). The claimant's commutable labor market or other 
similar concepts that depend upon the existence of employment that is reasonably 
available to the claimant under his or her particular circumstances must be considered.  
Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 1998). 
 
 6. The respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
 
 6a. It is concluded that Claimant requires routine monitoring of his liver 
enzymes at six month intervals.  Liver enzyme monitoring for Claimant is a 
reasonable, necessary, and related medical benefit because of Claimant’s work 
related narcotic medication usage. 
 

7. It is found and concluded that Claimant is not entitled to an order awarding 
medical benefits in the nature of a “Servo Adaptive ventilator” to treat his sleep apnea.  
Claimant has not undergone the reduction in pain medication and thus sleep apnea has 
not been determined to be work related.  Since Claimant has not complied with Judge 
Friend’s February 2, 2010, order, it cannot now be concluded that Claimant’s request for a 
“Servo Adaptive ventilator” for use in treating the sleep apnea is reasonably necessary 
and related to the work injury. 

 



  

8. Claimant failed to prove by a preponderance of the evidence that 
Claimant’s hearing loss and need for medical treatment is work related.  In this regard, the 
undersigned ALJ considered ALJ Friend’s February 2, 2010, order. The ALJ also 
considered that Dr. Kemper’s opinion concerning the work relatedness of Claimant’s ear 
condition was not credible or persuasive.   

 
9. On March 15, 2010, ALJ Friend entered an order regarding Claimant’s 

request for authorization for spinal surgery.  ALJ Friend denied the request for 
authorization for low back surgery on the grounds that Claimant was determined to be at 
maximum medical improvement and the surgery was not a maintenance medical benefit.  
Judge Friend also found that Claimant failed to establish he suffered a worsening of his 
condition which would entitle him to have medical treatment to cure and relieve him of the 
effects of the industrial injury.  Claimant’s request for an order authorizing a referral to a 
spinal specialist for consultation on whether Claimant is a spinal surgery candidate is 
denied.  In light of ALJ Friend’s determination, there is no reason to refer Claimant for a 
spine surgery consultation when his request for spine surgery has been denied.   

 
10. It is further found and concluded that Claimant failed to establish by a 

preponderance of the evidence that he is permanently totally disabled.  The opinions of 
Torrey Beil and Pat Renfro are given greater weight than the opinions of William Hartwick.  
Both Mr. Renfro and Ms. Beil credibly testified that there are employment opportunities for 
Claimant, given his restrictions, his transferable skills, and his education.  Ms. Beil and 
Mr. Renfro credibly testified that that there are job opportunities regularly available in the 
Steamboat Springs labor market.  Ms. Beil’s opinions are supported by her own labor 
market research, as well as her own understanding of the Steamboat Springs labor 
market. 

 
11. It is concluded that the record establishes that Claimant is capable of 

obtaining and maintaining sedentary work in the Steamboat Springs area.  Therefore, the 
claim for PTD benefits is denied and dismissed.  

 
12.  Respondents’ request for payment of Dr. Bisgard’s cancellation fee for 

Claimant’s failure to appear at a medical appointment at the correct time is denied.  
Respondents do not support this request with any provision of the statute or rules 
permitting the ALJ to assess such a fee. 

 
13. Respondents seek additional penalty assessed against Claimant for failure 

to pay a $110.00 penalty imposed by Judge Friend in his February 1, 2010, Supplemental 
Order.  ALJ Friend’s penalty was imposed for Claimant’s failure to comply with discovery 
orders of Pre-hearing ALJ Eley.   

 
14. ALJ Friend’s order of February 1, 2010, would have been due and payable 

on March 1, 2010.  Accordingly, under Section 8-43-304(1), Claimant is liable to 
Respondents for a penalty in the amount of $.50 per day from March 1, 2010, to the date 
of hearing in this matter, July 1, 2011, 485 days.  Claimant shall pay 75% of the penalty to 
Respondents and 25% of the penalty to the Subsequent Injury Fund .    



  

 
ORDER 

 It is therefore ordered that: 

 1. Claimant’s claim for permanent total disability benefits is denied and 
dismissed.     
  
 1a. Respondents shall be liable for medical benefits in the form of 
medical monitoring of Claimant’s liver enzymes at six month intervals. 
 
 2. Respondents’ claim for reimbursement of Dr. Bisgard’s cancellation fee is 
denied. 

3. Under Section 8-43-304(1), Claimant is liable to Respondents for a penalty 
in the amount of $.50 per day from March 1, 2010, to the date of hearing in this matter, 
July 1, 2011, 485 days.  Claimant shall pay 75% of the penalty to Respondents and 25% 
of the penalty to the Subsequent Injury Fund .    
 
  4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  May 31, 2012 

       
Margot W. Jones 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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ISSUES 

Whether surgery as recommended by Dr. Larson is reasonable, necessary, and 
related to the Claimant’s admitted work related injury. 

 

FINDINGS OF FACT 

1. The Claimant was injured in an admitted work related injury on April 23, 
2010. 

2. The Claimant underwent surgery on his right ankle on April 23, 2010 that 
was performed by Dr. Larson. 

3. The Claimant required a second surgery on October 10, 2011 for the 
removal of hardware and some additional surgical treatment. This surgery was also 
performed by Dr. Larson. 

4. Subsequent to the second surgery, on December 21, 2011, the Claimant 
complained of quite a bit of tenderness that Dr. Larson opined may be from a neuroma. 

5. On January 16, 2012 Dr. Larson requested pre-authorization for right foot 
neurolysis surgery to address the neuroma. 

6. Dr. O’Brien was retained by the Respondent-Insurer too conduct an 
independent medical examination of the Claimant. 

7. On February 23, 2012 Dr. O’Brien evaluated the Claimant. 

8. Dr. O’Brien has opined that because of the location of the Claimant’s 
subjective complaint that it is unlikely that any neuroma at that location would be caused 
by the surgery that the Claimant underwent.  Additionally, he opined that there is no 
causal relationship to the original ankle injury. 

9. Dr. Larson reviewed Dr. Obrien’s IME and indicates a disagreement 
concerning the neuroma.  He ultimately states: 

a. [I]t is my opinion that it would be preferable, but not mandatory to 
explore this area surgically and possibly performing the neurolysis or 
resection of the neuroma, although this certainly appears to be an 
area where reasonable people may disagree. 



  

10. The ALJ finds that Dr. O’Brien’s analysis is credible and the more reliable 
medical opinion. 

11. The Claimant has failed to establish that it is more likely than not that the 
requested procedure by Dr. Larson is reasonable, necessary, or related to the admnitted 
work injury. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado “ (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to insured 
workers at a reasonable cost to employers, without the necessity of any litigation.  C.R.S. 
§8-40-102(1).  

2. A claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. §8-42-101.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo.App.2004).  The facts 
in a workers’ compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer.  C.R.S. §8-43-201.  A workers’ 
compensation case is decided on its merits.  C.R.S. §8-43-201.   

3. “The claimant bears the burden of proof to establish the right to specific 
medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 
2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 

4. Claimant has the burden of proving that requested medical treatment is 
reasonable, necessary and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) 
provides the following directive on this issue: “Every employer . . . shall furnish such 
medical [treatment]. . . as may reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and relieve the employee 
from the effects of the injury”. 

5. Respondents are liable for authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.  C.R.S. 
§8-42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  
Employers have thus been required to provide services that are either medically 
necessary for the treatment of a claimant’s injuries or incidental to obtaining treatment.  In 
re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 2007).   

6. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 



  

reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  

7. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See, Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo.App. 
2000). 

8. Inconsistencies, contradictory evidence, and incomplete testimony are not 
uncommon to adversary hearings in workers’ compensation claims and it is the ALJ’s sole 
prerogative as the fact finder to resolve any inconsistencies in the testimony.  In doing so, 
the ALJ is free to credit all, part or none of the testimony of a witness.  Colo. Springs 
Motors, Ltd. V. Indus. Comm’n, 441 P.2d 21 (1968); El Paso County Dep’t of Soc. Servs. 
V. Donn, 865 P.2d 877 (Colo.App. 1993); Biernat v. Valley View Villa, W.C. No. 4-608-432 
(I.C.A.P. Jan. 12, 2005).  Evidence not specifically credited is presumed to have been 
rejected.  Magnetic Eng’g, Inc. v. Indus. Claim Appeals Office, 5 P.3d 385 
(Colo.App.2000).   

9. As found above, the ALJ concludes that Dr. O’Brien’s opinions and analysis 
are credible and more persuasive than medical evidence to the contrary. 

10. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the requested surgery is reasonable, necessary, and 
related in treating the Claimant’s work injury of April 23, 2010.  

ORDER 

 It is therefore ordered that: 

The Claimant’s request for authorization for surgery as recommended by Dr. Larson is 
denied and dismissed. 

All matters not determined herein, and not closed by operation of law, are reserved for 
future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 



  

(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 1, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-835-556-01 
 
  
 At the conclusion of the hearing, the ALJ established a post-hearing briefing 
schedule:  The Claimant’s opening brief was filed on May 22, 2012.  The Respondent’s 
answer brief was filed on May 31, 2012. Because the herein decision is in the Claimant’s 
favor, consideration of a reply brief is moot.   The matter was deemed submitted for 
decision on May 31, 2012. 

 
ISSUES 

  
   The issues to be determined by this decision concern whether a conversion van is a 
medical benefit reasonably necessary to “cure and relieve” the Claimant from the effects 
of his industrial injury; as well as, whether a conversion van is a “necessary component” 
of his electric wheelchair mobility system and therefore “incidental to” his accessing 
medical treatment?  And, whether third party assistance with activities of daily living, 
including household chores and attendant care, is a medical benefit , under the specific 
facts of this case, reasonably necessary to “cure and relieve” the Claimant from the 
effects of his industrial injury. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 Findings Regarding Posture of the Case 
 
 1. The Claimant was 64 years of age at the time of the hearing. 
 
 2. On September 14, 2010, the Claimant was working for the Employer when 
he sustained a compensable industrial injury. 



  

 
 3. Eric O. Ridings, M.D., is the Claimant’s authorized treating physician (ATP). 
 
 4. At the time of the May 15, 2012 hearing, the Claimant lived in Colorado 
Springs. 
 
 5. Dr. Ridings determined that the Claimant reached maximum medical 
improvement (MMI) as of December 7, 2011. 
 
 6. A review of Dr. Ridings' records demonstrates a prescription for “home 
health aide for household chores (cleaning shopping, etc.) as needed based on 
evaluation in patient’s home environment, in reference to rx written 1-30-12.”  A review of 
the 1-30-12 rx says “home care eval for needed for self care, household and ADLs-related 
to WC injury –t spine and rib fxs with chronic pain wife with significant cardiac limitations.” 
 
 7. Because this prescription was written after the Claimant reached MMI, the 
Claimant’s request for medical care is in the form of post-MMI medical maintenance care 
and is governed by Grover v. Indus. Comm’n, 759 P.2d 705 (Colo. 1988).. 
 
 8. At the time of the hearing,  the  Claimant was anticipating relocating from 
Colorado Springs to Montana on or about May 25, 2012. 
 
 9. Neither party requested a Division Independent Medical Examination 
(DIME).  Therefore, the Claimant’s date of MMI is December 7, 2011. 
 
Preliminary Findings 
 
  10.   The Claimant was an employee of the Employer for over 20 years before 
being rendered permanently and totally disabled as a result of an industrial injury.  On 
April 12, 2012, the Employer admitted that the Claimant was permanently and totally 
disabled in an Amended Final Admission of Liability. 
 
  11.  On September 14, 2010, the Claimant was working as building mechanic for 
the Employer when he attempted to change a ballast in a fluorescent light fixture) while 
atop an eight-foot ladder.  As the Claimant attempted to change the ballast, he 
experienced an electric shock and fell off the ladder.  
 
  12.  The Claimant was transported via ambulance to Penrose Hospital’s 
Emergency Department and was diagnosed with a burst thoracic fracture of his T7 
through both the anterior and posterior elements, vertebral body fractures of his T3, T6 
and T8; as well as, spinous process fractures of his T5 and T6.  The Claimant also 
suffered transverse process fractures bilaterally of his T4, T6, T7, T8 and, on the right 
side, a fracture of his T9.  Additionally, he suffered posterior rib fractures of his first and 
second ribs bilaterally; a fracture of his third left rib; fractures of his fourth ribs bilaterally; a 
fracture of his fifth left rib; a fracture of his sixth right rib; fractures of his seventh ribs 
bilaterally; a fracture of his eighth right rib; and, a fracture of his ninth left rib.  The 



  

Claimant also suffered a mediastinal hemorrhage, luckily without aortic vascular trauma, 
and a nondisplaced linear fracture through his medial left acetebellum.   
 
  13.  The Claimant was admitted to the Intensive Care Unit (ICU) and his fractures 
were treated with a Thoraco-Lumbo-Sacral-Orthosis (TLSO) brace and a Jewett Brace. 
After the Claimant was stabilized, he was discharged home with an oxygen delivery 
system; prescriptions for 10 mg of OxyContin to be taken twice a day;  two tablets of 
Tramadol to be taken every four hours; as well as, two tablets of Norco 5/325 to be taken 
every four hours for breakthrough pain.  He was also provided a walker for ambulation.    
 
  14.  The Claimant, since the day he was released from the ICU, has consistently 
complained of severe and unrelenting pain in various parts of his back, especially at the 
mid-back at T7 level; pain along the lower border of his ribs bilaterally with tenderness to 
palpation from T5 to T7; numbness in various other parts of his back; significant stabbing 
pain under his right shoulder blade associated with movement and physical contact; 
occasional popping and pain in his right shoulder when pushing up from a chair or other 
prone positions; difficulty sleeping; and, extreme abdominal distention and pain related to 
his injuries and his post-injury posture.  These abdominal issues precipitated a two week 
admission to the hospital beginning on December 15, 2010.  
 
  15.  At hearing, the Claimant stated that only three things relieved his chronic and 
intense pain: medication, laying in bed, and being able to use his electric wheelchair.  He 
stated that any physical activity causes him increased pain.  This fact is repeatedly 
confirmed by Eric O. Ridings, M.D., the Claimant’s authorized treating physician (ATP),  
who noted that “all of [the Claimant’s] symptoms are worsened with activity and improved 
with rest” and that “he has significant pain with changes in positions,” and again, on 
November 1, 2010, when he noted that the Claimant “had significant discomfort with 
changing positions, had pain with palpation all along the anterior, posterior and lateral 
aspect of his ribs and throughout his thoracic spine, had kyphotic angulation at T7, which 
is the worst area of spinal pain.” This kyphotic angulation later developed into a physical 
deformity which still causes the Claimant significant pain when these bones make contact 
with hard objects.   
 
  16.  Additionally, the Claimant stated, and Dr. Ridings and Kristen Kachel, 
M.P.T., the Claimant’s physical therapist (PT) have further confirmed, that the Claimant’s 
overall mobility and ambulation are limited by the pain he experiences.  These statements 
are corroborated by Dr. Ridings when he notes: “When [the Claimant] gets up and moves 
around with his walker, he has significantly increased pain leading to significantly 
increased respiratory rate and shaking of his extremities.”  The Claimant, in addition to his 
testimony at hearing, repeatedly told Dr. Ridings that after walking, even with the 
assistance of his walker, his legs would become weak and shaky.  Similarly on March 31, 
2011, Dr. Ridings noted that his patient had significant increases in pain in the thoracic 
region and stated that the Claimant: “Appeared to have increasing pain as we proceeded 
through the approximately 30-minute office visit.  By the end, [the Claimant] asked 
whether he could go to the car ahead of his wife as he was not tolerating sitting any 
longer.  He was a bit shaky leaving the office, significantly different than his more 



  

confident gait and brighter appearance on first entering the office suite.”  Again, on May 
25, 2011, Dr. Ridings noted that the Claimant was “observed to stand leaning on the 
walker for five minutes, at which point he started getting some shakiness in his arms.”  
  17.  The Claimant also related to Dr. Ridings that when he attempted, or 
completed, physical therapy he would experience an elevated level of pain for a full 24 
hours after each session ended and, because of the chronic pain he experiences, he has 
been laying in bed for approximately 16-20 hours a day.  At hearing, the Claimant related 
that this sedentary lifestyle has led to the development of bedsores and pressure ulcers. 
  18.  With the passage of time, rather than Claimant’s condition improving, it has 
continued to deteriorate.  In Dr. Ridings’ initial examinations, he noted that the Claimant 
could ambulate using his walker up to 250 feet with standby assistance despite the 
increased pain throughout the process. By December 13, 2011, the Claimant’s condition 
had significantly deteriorated.  Dr. Ridings stated the following opinion: “[a]t this point [the 
Claimant], over a year post injury, is still able to ambulate with a rolling walker only for 
very short distances.  His limit is about getting in to my office from the parking lot.  
He and his family report the longest he can be in a walker is 10 minutes. ”   Dr. 
Ridings noted in his reports that the Claimant’s condition is likely to get worse over time. 
  19.  In addition to the deterioration of his strength and mobility over time, the 
Claimant has been suffering from a consistent increase in his pain.  When Dr. Ridings 
noted the Claimant’s pain steadily increasing, he attempted to mitigate this pain through 
the use of powerful narcotics.  
  20.  When the Claimant was released from Penrose Hospital, he was prescribed 
10 mg of OxyContin to be taken twice a day; two tablets of Tramadol to be taken every 
four hours; and two tablets of Norco 5/325 to be taken every four hours for breakthrough 
pain. On October 18, 2010, approximately one month post-injury, Dr. Ridings increased 
the Claimant’s OxyContin to 20 mg and continued prescribing the Norco 5/325 for 
breakthrough pain. On March 17, 2011, approximately six months post-injury, Dr. Ridings 
again increased the Claimant’s OxyContin dosage to 30 mg and continued to prescribe 
Norco for breakthrough pain.  On July 26, 2011, approximately nine months post-injury, 
Dr. Ridings noted “the patient in my judgment requires stronger opiate pain 
medication”, at which point, the Claimant’s OxyContin was again increased to 40 mg 
twice a day and Lyrica was added to the regimen.  Since January 30, 2012, the Claimant 
has been consistently taking 70 mg of OxyContin two times a day, along with 
approximately 6 Norco 5/325 a day for breakthrough pain, on top of Clonazepam and 
Trazadone to assist in sleeping (as he cannot find a comfortable position for very long).  
Dr. Fall, the Respondent’s Independent Medical Examiner (IME), agreed that OxyContin 
is an extremely powerful narcotic with an effectiveness similar to that of heroine.  Despite 
the extremely elevated dosage of 70 mg of OxyContin, the Claimant must still take Norco 
for breakthrough pain. 
  21.  In addition to elevating the Claimant’s narcotic pain management protocol, 
Dr. Ridings also referred the Claimant for a surgical consult with a scoliosis surgeon to 
determine whether a surgical intervention could alleviate the Claimant’s debilitating pain.  
Thomas J. Pushcak, M.D., noted that the Claimant had a “severe kyphosis with the T6 
touching the T8 and that the T7 burst fracture had migrated outward in all directions.”  Dr. 
Pushcak stated the risk of thoracic paraplegia as a result of surgery was too great and 



  

stated surgery would not be the best option.  The Claimant also told Dr. Ridings he would 
not undergo the surgery for fear of paraplegia. Dr. Ridings, in later reports, documents 
that because of the severity of the Claimant’s injuries, and the continued deterioration, the 
Claimant remains at significant risk of paraplegia in the future.  
  22.  On June 22, 2011, Dr. Ridings then referred the Claimant to a pain 
management specialist, Stephen Ford, M.D.   Dr. Ford administered two thoracic epidural 
steroid injections over a several week period.  The Claimant experienced some, but only 
temporary, relief from these procedures.  These treatments were discontinued.   
  23.  On October 12, 2011, Dr. Ridings suggested that the Claimant be evaluated 
for a morphine pump in order to adequately manage the Claimant’s pain.  After the 
Claimant learned that the procedure would require him to stop taking his pain medication, 
however, he declined the morphine pump procedure because he feared the level of pain 
he would experience.   
  24.  On December 13, 2011, Dr. Ridings finally referred the Claimant to be 
evaluated by a physical therapist.  The goal of this evaluation was to assess the 
Claimant’s functional and mobility needs, as it was evident that the Claimant’s pain was 
only exacerbated by other methods of ambulation.  Id.    
  25.  On January 19, 2012, Kristine Kachel, M.P.T., evaluated the Claimant and 
noted that the Claimant had muscle weakness, abnormal gait and noted that walking into 
therapy today “about did him in.”  She noted that he trembled throughout the evaluation, 
she noted that he lays in bed most of the day and that his sitting tolerance was about thirty 
minutes.  Kachel also noted that the Claimant is unable to physically or safely complete 
transfers in or out of the bathtub without assistance.  She further stated that he needed 
assistance with meal preparation and with dressing based on the pain associated with 
physical activity.  She stated that his mobility limitations resulted in an inability to safely 
participate in ADLs and she noted that he has had multiple near falls.  She also noted that 
the Claimant’s “activity tolerance” is “extremely limited due to pain” and that his 
respiratory function is “decreased due to kyphosis.”   
  26.  Post-evaluation, Kachel concluded that the Claimant’s mobility “deficit 
cannot be sufficiently resolved with only use of a cane or walker” and that, because of his 
“poor sitting tolerance and pain,” he needed to be able to shift his weight frequently and 
required a tilt-and-recline equipped power wheelchair for mobility.  She was of the opinion 
that he would need this wheelchair for the rest of his life.  It was this report that led Dr. 
Ridings to issue the prescription for a power wheelchair and state an opinion that a 
“tilt-in-space” capability for pressure relief is reasonable in the Claimant’s case because 
“he is not able to lift himself up from the chair with his arms because of his ongoing 
thoracic pain.”  Kachel also testified at hearing that the Claimant is at risk of falling if 
forced to continue ambulating with a walker; that it is not safe for him to ambulate with a 
walker; and, that ambulating with a walker increases rather than reduces his pain.  The 
ALJ finds this testimony highly persuasive, credible and outweighing the opinions of Dr. 
Fall.  
  27.  After Kachel’s evaluation, the Employer provided the Claimant with a power 
wheelchair, implicitly recognizing that a power wheelchair was reasonably needed to cure 



  

and relieve the Claimant from the effects of his industrial injury; namely, extreme chronic 
pain and increased pain and fatigue associated with using a walker. 
 

The Claimant’s Need for Supportive Services 

   
  28.  In addition to his mobility needs, Dr. Ridings and Kachel also recognized 
other health concerns. Dr. Ridings noted that the Claimant’s physical shortcomings and 
pain “significantly limited his ability to perform any household ADLs (activities of daily 
living) and that he is unable to move around his apartment to the extent that he wants to, 
as getting up and down to the walker causes significantly increased pain and fatigue.”  It is 
documented by Dr. Ridings, and Kachel, that the Claimant needs physical assistance 
transferring in-and-out-of the bath tub; assistance with bathing; assistance with dressing; 
as well as, assistance with meal preparation.  Dr. Ridings noted that the Claimant’s wife, 
who has been her husband’s primary care giver to date, could no longer safely or 
adequately assist him with attendant care, nor could she complete many household 
chores because of her own significant health concerns.  
  29.  According to the Claimant, his wife suffers from a severe cardiac condition 
and diabetes.  She is oxygen dependent and is pacemaker dependent.  She must 
frequently rest after only a few minutes of physical activity.  She cannot vacuum, do the 
laundry, carry groceries or engage in any other strenuous household activities.  She also 
struggles with making their beds and changing sheets.  Since the beginning of this year, 
she has been hospitalized five times and when she is hospitalized, the Claimant goes 
without any assistance. He is forced to care for himself and he engages in activities that 
put him at risk of additional serious injury or paraplegia. 
  30.  The Claimant’s physical restrictions, coupled with his wife’s inability to safely 
assist him, led Dr. Ridings to issue prescriptions for the Claimant to be evaluated for 
home health aide, household chores, and ADLs (January 30, 2012 and February 23, 
2012).  Dr. Ridings stated that “[The Claimant] will not be performing household chores 
whether he has home health aide or not, because he cannot.  His house will simply go 
uncleaned.”  In fact, the Claimant stated that his living condition is becoming unsanitary.  
He stated he has had to hire help because neither he nor his wife can keep up with the 
housework. Despite Dr. Ridings’ two prescriptions, and the findings in Kachel’s report, the 
Claimant still has no services in place to assist him with his household and attendant care 
needs.   The ALJ infers and finds that without the household help prescribed by Dr. 
Ridings, the Claimant is in imminent danger of nursing home placement to attend to his 
needs and prevent deterioration of his medical condition. 
 
The Need for a Conversion Van 

 
  31.  The Claimant is now in possession of a medically necessary power 
wheelchair which was voluntarily provided by the Employer in recognition of its necessity.  
Nevertheless, the Employer has denied the Claimant a reasonable method by which to 
transport his power wheelchair; and, in so doing, the Employer has denied the Claimant 



  

the ability to fully realize the pain relieving and mobility benefits of such a device.  Dr. 
Ridings stated that “[the Claimant] requires a method to transport his electric wheelchair 
so that it will be available to him in locations outside the home” and states that it is 
unreasonable for a patient who needs an electric wheelchair for ambulation greater than 
100 feet, to not be able to use it in the community.   According to Kachel, a power 
wheelchair without a method by which to transport it does not equal a complete mobility 
system. 
  32.  Similarly, on March 22, 2012, even the Employer’s witness, Dr. Fall, agreed 
that the Claimant needed a method to transport his power wheelchair.  On March 22, 
2012, she was asked by the Employer:  “Is a wheelchair accessible van a medical aid 
reasonably necessary for treatment of [Claimant’s] September 14, 2010 industrial 
injury?”  Her response to this question was “yes, provided he has an electric wheelchair 
he will need to be able to transport it via a lift on an existing vehicle or accessible van.”  
She later reversed her opinion and stated that because the Claimant can ambulate 100 
feet, he should be able to do so to access medical care, despite acknowledging it would 
cause him significantly increased pain.  The ALJ finds Dr. Fall’s first opinion more 
persuasive and credible than her later opinions.  The ALJ finds her later opinion to lack 
credibility because it is strained to fit into a denial of the van mode, whereas the first 
opinion is more of a purist opinion. 
  33.   Lindsey Rea, A.P.T., C.R.T.S., in addressing Dr. Fall’s answer from March 
22, 2012, discussed whether a lift could be placed on the Claimant’s existing vehicle.  Rea 
explained that she called several distributors and that only one company, “Harmar,” could 
supply a hitch lift that was compatible with the Claimant’s 2005 Chevrolet Trail Blazer.  
She testified that “Harmar” had only one lift compatible with the Claimant’s vehicle and it 
was a manual lift.  Kachel was of the opinion that the Claimant would be unable to utilize 
this type of lift because he is unable to stand on his own without upper-body support and 
could not physically lift the 5 foot, bi-fold, manual ramp.  The ALJ infers and finds that 
such a “low ball” option, while saving the Employer substantial money, is not a reasonable 
or feasible option. 
  34.  Thus, because the Claimant has no method by which to transport his 
wheelchair,  he is forced to ambulate with his walker, which is not only unsafe, but also 
increases his pain and fatigue, thus, causing a deterioration in his medical condition.  In 
order to access medical care, attend doctor visits, purchase groceries and pick up 
prescriptions, the Claimant had no choice but to use his walker.  Getting to Dr. Ridings’ 
office requires him to walk with a walker from his apartment to his vehicle (approximately 
60-70 feet); lift the walker into the back seat of his vehicle; lift himself approximately 20 
inches off the ground into the passenger seat; ride with his back against a passenger seat 
not customized to his kyphosis; and then, upon arrival at Dr. Ridings’ office, repeat this 
process over again and ambulate approximately 50-60 additional feet in order to reach 
Dr. Ridings’ waiting room.  This is a total ambulation distance of 210 – 230 feet and does 
not take into account the additional strain and pain associated with transfers in and out of 
the vehicle.  Even under conservative estimates, this greatly exceeds the Claimant’s 
tolerances for safely ambulating with a walker.   Indeed, this modality is a formula for cruel 
and unusual physical demands. 



  

  35.  Even after reaching Dr. Ridings’ office with a walker, the Claimant is still 
unable to relax and continues to experience pain.  Because Dr. Ridings’ lobby chairs do 
not have a soft back, the Claimant is unable to sit back. He described that if his back were 
to make contact with a hard surface it would cause extreme shooting pains down his 
back.  The Claimant has no choice but to endure the discomfort of holding his body in an 
upright position while he waits to be called by Dr. Ridings in order to avoid making contact 
with the chair. 
  36.  According to the Claimant, use of his electric wheelchair, in lieu of his walker, 
prevents increased pain and fatigue. Furthermore, every medical professional who has 
treated or physically examined the Claimant agrees that he experiences increased pain 
when using his walker and that ambulating with a walker puts him at risk of additional 
injuries and falls. In the Claimant’s most recent visit to see Dr. Ridings, he utilized “Silver 
Key” transportation services and appeared with his electric wheelchair for the first time.  
  37.  Dr. Ridings is of the opinion that “all of [the Claimant’s] symptoms are 
worsened with activity and improved with rest” and that he “has significant pain with 
changes in positions.” He also noted that “when he gets up and moves around with his 
walker, he has significantly increased pain leading to significantly increased respiratory 
rate and shaking of his extremities.”  The Claimant, like the claimant in Carlson, stated 
that after walking, even with the assistance of his walker, his legs become weak and 
shaky.  According to Kachel, because of the Claimant’s instability when using a walker, he 
not only experiences additional pain but is also at an increased risk of falling and further 
injury.  She also noted she was aware of previous falls he had experienced. 
  38.  Dr. Ridings prescribed an evaluation for “home health aide and a home care 
[evaluation] for needed self-care, household and ADLs” on January 30, 2012. On 
February 23, 2012, Dr. Riding’s issued another prescription for “household chores 
(cleaning, shopping, etc) as needed.” Dr. Ridings also noted that because of the 
Claimant’s physical shortcomings and pain he was “significantly limited in his ability to 
perform any household ADLs and that he is unable to move around his apartment to the 
extent that he wants to, as getting up and down to the walker causes significantly 
increased pain and fatigue.“  Dr. Ridings also stated “[the Claimant] will not be 
performing household chores whether he has home health aide or not, because he 
cannot.  His house will simply go uncleaned as both he and his disabled wife have 
difficulty.”    
  39.  At hearing, the Claimant testified that any physical activity such as standing, 
sitting, or bending causes him additional pain.  He stated that he needs physical 
assistance getting in-and-out-of the bath tub, physical assistance bathing and physical 
assistance dressing.  He further stated, and Dr. Ridings confirmed, he cannot assist with 
cleaning, assist with laundry, or prepare his own meals.  
  40.  Dr. Ridings noted how the Claimant felt when not having to use a walker:  
“[The Claimant] looked the best today that I have seen him.  He looked quite 
comfortable and was not sweating, shaking, or having a trembling voice as he 
frequently has in prior visits, but rather looked and appeared quite comfortable.  
No changes in pain management required today.”  Dr. Ridings, in doing so, confirmed 
that relief is achieved in allowing the Claimant to experience the benefits of his electric 



  

wheelchair.  Besides providing a modicum of human dignity, the electric wheelchair is a 
medical necessity to cure and relieve the effects of the Claimant’s industrial injury. 
  41.   The Claimant testified about his experiences with “Silver Key” and 
“AmbiCab.”  He discussed his difficulties with securing necessary transportation through 
these services and how they are inadequate options for him.  One problem was, despite 
calling a full week in advance, these services could not always transport him to 
appointments due to overbooking or limited schedules.  Another very significant problem 
he discussed was that these services will often drop him off at a destination several 
hours before his appointment and stop running services in the middle of the afternoon.  
As the Claimant, Dr. Ridings and Kachel have all stated, the Claimant does not have a 
significant sitting tolerance and cannot tolerate being in his chair for long periods of time.  
This fact became evident at hearing when the Claimant began to shift frequently in his 
chair; began breathing heavily; began sweating; and began physically shaking. In 
recognition of the Claimant’s condition, the ALJ granted a recess so that the Claimant 
could take pain medication.  On balance, although these commercial disability 
transportation services would save the Employer considerable money, they are unable to 
address the Claimant’s specific injuries and symptoms, and, would likely make them 
worse, thus, causing a deterioration of the Claimant’s medical condition, the antithesis of 
“curing and relieving the effects of the industrial injury. 
  42.  Because of the Claimant’s wife’s severe health condition and disability, it is 
simply unsafe for a person in her condition to be charged with caring for a man in the 
Claimant’s condition.  With every transfer in and out of the bathtub, the Claimant is one 
step closer to being dropped or falling; and therefore, is one step closer to additional 
injury or paralysis.  Additionally, because of her recent and frequent hospitalizations, the 
Claimant is more frequently relying on himself for care; this is something Dr. Ridings is 
emphatic he cannot be expected to do. 
  43.   Additionally, a review of the Claimant’s pain management protocol, 
reveals that his pain has continued to increase despite continued physical activity.  For 
example, despite physical therapy and continued use of a walker throughout his 
treatment, his OxyContin dosage has been increased to 70 mg twice per day from 10 mg 
twice per day, he still must take up to 6 Norco a day for breakthrough pain, and Dr. 
Ridings went as far as having the Claimant evaluated for surgery, nerve blocks and a 
morphine pump.  Thus, despite Dr. Fall’s contradictory assertion at hearing that physical 
activity will somehow improve the Claimant’s condition but physical therapy will not, there 
is a volume of substantial evidence provided by the Claimant, Dr. Ridings, Dr. Pushack, 
and Ms. Kachel, that physical activity is not making the Claimant’s condition or pain 
better.  As the Claimant stated at hearing, only his medications, laying in bed and using 
his electric wheelchair provide him any relief. 
 
Respondent’s Independent Medical Examiner (IME), Allison Fall, M.D. 

 

  44.  Dr. Fall reviewed the Claimant’s healthcare records documenting the 
healthcare he received as a result of the September 14, 2010 industrial injury including 
records from ATP Dr. Ridings.   It is Dr. Fall’s opinion that the Claimant does not require 



  

home healthcare services.  Dr. Fall explained the medical basis for her opinion was the 
fact that the Claimant’s medically documented injuries, the fractures, had become stable, 
that no surgery was reasonably needed because the Claimant had no surgical condition 
and the Claimant had no neurologic deficits in his upper or lower extremities.  Dr. Fall 
explained that the Claimant in fact does not have nerve damage.  For the reasons 
hereinabove discussed, the ALJ does not find Dr. Fall’s opinion in this regard persuasive 
or credible. 
  45.  According to Dr. Fall, the Claimant’s condition has not “deconditioned” and, 
in fact, the Claimant would benefit from ambulating.  According to Dr. Fall,  the more 
physical activity the Claimant does using his arms and using his legs both of which he  
can do, would be better for the Claimant than lying in bed and/or sitting in his wheelchair.  
Dr. Fall observed the Claimant during the course of the hearing, on a video screen (Dr. 
Fall was in Denver and the Claimant was in Colorado Springs) and noted that the 
Claimant was able to reposition himself in the wheelchair without apparent incident.  The 
ALJ infers and finds that this observation has little relevance or meaning regarding the 
Claimant’s condition or incidental medical needs.  It demonstrates that the Claimant is not 
a 100% paralyzed quadriplegic. 
  46.  According to Dr. Fall the use of a walker, prescribed by Dr. Ridings, is not 
contraindicated in the Claimant’s case.  In fact, use of a walker is encouraged by Dr. Fall.  
The use of a walker would prevent deterioration and deconditioning, according to Dr. Fall.  
Use of a walker would get the Claimant up using his legs which would improve circulation 
in his legs.  Dr. Fall explained Claimant’s history of COPD and cardiovascular disease 
would be benefited by the Claimant getting up using his walker as opposed to not.   
Failure to get up and walk would cause Claimant to lose strength, lose bone density, 
according to Dr. Fall.  Dr. Fall does not specifically address the use of a walker for longer 
periods of time or distances of 100 feet or more.  In this respect, her opinions are 
contradicted by the opinions of  ATP Dr. Ridings, PT Kachel, and the credible testimony of 
the Claimant concerning pain and the deleterious effects of excessive use of the walker.  
Therefore, the ALJ finds the opinions of Dr. Ridings, PT Kachel, and the Claimant more 
persuasive and credible than the opinions of Dr. Fall in this regard. 
  47.  With regard to getting to and from medical appointments, Dr. Fall stated that 
the Claimant has options with regard to getting to and from medical appointments.  These 
options include using Ambucab or other mobility services such as Silver Key.  Dr. Fall 
stated that the Claimant could be transported to the doctor’s office, dropped off in front of 
the office, ambulate the 100 ft. (Claimant testified he actually walked 120 ft. into the office 
and 60 ft. while in the office) which would be better for the Claimant.  Dr. Fall’s opinion, in 
this regard, does not take into account the pain and deleterious effects of walking these 
distances with the walker and it is, essentially, contradicted by the Claimant’s credible 
testimony, which is corroborated by the opinions of Dr. Ridings and PT Kachel.  The ALJ 
finds the Claimant’s credible testimony and the opinions of Dr. Ridings and PT Kachel 
more persuasive and credible than Dr. Fall’s opinions in this regard. 
  48.  Dr. Fall was of the opinion that many of these so called “aggressive exertion” 
activities would be good for the Claimant.   This implication is contrary to the opinions of 
the Claimant’s ATP and PT Kachel, who have dealt with the Claimant on an extensive and 



  

protracted basis.  The ALJ accords more weight to the opinions of the ATP and PT Kachel 
in this regard. 
  49.  Dr. Fall mentioned that the Claimant had told of his dreams of a freer life and 
going to the mountains in a conversion van.  In the records submitted by Claimant was the 
Therapist’s Evaluation for Mobility Devise, prepared by Kachel.  Review of this shows 
under “patient and or caregiver stated goals related to mobility equipment: Pt. would like 
to have a safe mode of mobility in his home secondary to multiple near falls.  Pt. is also 
hoping to get around more, go to the grocery store and access the community coupled 
with possibility accessing rough terrain wo risk for falls to adapt to fishing again.”  The ALJ 
infers and finds that the Claimant spoke of a pipe dream of  secondary benefits of a 
conversion van which, in no way, detracts from the medical necessity of the conversion 
van. 
Ultimate Findings 

  50.  The Claimant has proven, by a preponderance of the evidence that the home 
care services prescribed by ATP Dr. Ridings and PT Kachel, are a medical necessity to 
cure and relieve the effects of the Claimant’s injury, to prevent deterioration of his 
condition, and to enable him to safely and without increased pain obtain medical 
treatment. 
  51.  The Claimant has proven, by preponderant evidence that a conversion van, 
as prescribed by ATP Dr. Ridings and PT Kachel, is the only reasonable and feasible 
option to help cure and relieve3 the effects of the Claimant’s industrial injury, to prevent 
deterioration of his condition, and to allow him to reasonably and feasibly obtain 
necessary medical care and treatment. 
  52.  The Claimant presented credibly in all respects, was not impeached, and the 
ALJ finds his entire testimony to be persuasive and credible 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 
P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 



  

consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  See 
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the Claimant’s entire 
testimony was credible.  Further, ATP Dr. Ridings and PT Kachel have more extensive 
experience with and knowledge of the Claimant’s medical situation than one-time IME 
examiner for the Respondent, Dr. Fall.  Consequently, their opinions are entitled to more 
weight and credibility than Dr. Fall’s opinions. 
General Authority 
 b. The doctrine of stare decisis is the glue that holds our system of 
jurisprudence together.  As our Supreme Court held with respect to the requirement that 
lower tribunals (including administrative law tribunals) follow precedent: 
It does not lie within the discretion of a trial judge to “reject” the “holding” of 
an appellate court in any case….Otherwise, government by rule of law will 
no longer be the basic principle upon which our republic stands. 
Berry v. Richardson, 160 Colo. 538, 418 P.2d 523 (1966).  This said, it does not mean that 
the law is immutable in perpetuity.  The law evolves through the process of distinguishing 
factual situations from the facts encompassed by a former appellate decision wherein the 
application of stare decisis is sought.  Hard cases do not necessarily have to make bad 
law.  As concluded herein, the law of attendant medical services has been evolving 
through the process of appellate tribunals, including the Industrial Claim Appeals Office 
(ICAO), distinguishing difficult facts from the facts in Country Squire Kennels v. Tarshis, 
899 P.2d 362 (Colo. App. 1995).  Therefore, mindful of the requirement of stare decisis, 
the ALJ distinguishes the facts in the present case to include a conversion van and home 
services for household chores to be medical necessities, based upon a consideration of 
the totality of the case law as it presently exists. 
 c. In order for an apparatus to be compensable under § 8-42-101 (1) (a), 
C.R.S., it must be “medical” in nature, “incidental” to obtaining necessary medical 
treatment.  See Kuziel v. Pet Fair, Inc., 931 P.2d 521 (Colo. App. 1996) or provide 
therapeutic relief from the effects of the injury.  See Cheyenne County Nursing Home v. 
Indus. Claim Appeals Office,  892 P.2d 443 (Colo. App. 1995). Also see  Major v. Auto 
Collision Specialists, et al  W.C. No. 4-897-652 (ICAO, November 5, 2008). 
 d. The Respondents cite Hillen v. Tool King, 851 P.2d 289 (Colo. App. 1993) 
[finding lawn care services were unrelated to Claimant’s physical condition and were not 
prescribed to cure or relieve the Claimant of the symptoms of the injury]; and, ABC 
Disposal Services, Fortner, 809 P.2d 1071 (Colo. App. 1990) [finding a snow blower was 
not medical aide to cure or relive the symptoms of industrial injury]  the facts in the present 
case are clearly distinguishable.  In the present case, as found, the Claimant needs the 
attendant household services and the conversion van to alleviate pain, prevent a 
deterioration of his medical condition, and to effectively access medical care and 
treatment without having to undergo an unnecessary and inordinate amount of pain.  The 



  

old saying, “no pain, no gain,” has no place in the present situation.  There will be enough 
pain anyway without denying the Claimant household services and a conversion van. 
 
The Conversion Van  
 e. The issue is framed as whether a conversion van is a medical benefit 
reasonably necessary to “cure and relieve” the Claimant from the effects of his industrial 
injury; as well as, whether a conversion van is a “necessary component” of his electric 
wheelchair mobility system and therefore “incidental to” his accessing medical treatment.   
  f.  A claimant in a workers’ compensation case carries the burden of 
establishing that an employer is obligated to provide a prescribed medical benefit or 
apparatus, and, that the benefit or apparatus is reasonably needed to “cure and relieve” 
the effects of the industrial injury or provide greater access to medical care.  See  § 
8-42-101 (1) (a), C.R.S; See also, Colorado Compensation Insurance Authority v. Nofio, 
886 P.2d 714 (Colo. 1994).  The determination of whether a particular medical benefit or 
apparatus provides “relief” is an issue of fact to be determined by the ALJ who hears the 
case. See, inter alia, Edward Kraemer & Sons, Inc. v. Downey, 852 P.2d 1286 (Colo. App. 
1992).   Based on § 8-42-101 (1) (a), employers are required to provide benefits which are 
either medically necessary for treatment of a claimant’s injuries or incidental to obtaining 
treatment.  Additionally, treatment designed to maintain a claimant’s condition or prevent 
a further deterioration of that condition is considered treatment which “relieves” the 
effects of the injury.  See Bellone v. Indus. Claim Appeals Office, 940 P.2d 1116 (Colo. 
App. 1997); Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992). Also, for a 
particular medical benefit to be compensable, even if not curative, the benefit must 
provide “therapeutic relief” from the effect of the injury.  Courts have defined “therapeutic 
relief” very narrowly.  See Cheyenne County Nursing Home, v. Indus. Claim Appeals 
Office, 892 P.2d 443 (Colo. App. 1995).  Despite the narrow reading of “therapeutic relief” 
in benefit jurisprudence, the case law referenced below supports the proposition that the 
Claimant’s Employer is obligated to provide him with a wheelchair accessible van.  
  g.  A wheelchair accessible van will provide “therapeutic relief” of the Claimant’s 
pain, is a “necessary component” of his electric wheelchair and will provide him greater 
access to medical care.  For example, in Theresa Carlson v. Applebee’s R.C.I,  W.C. No. 
4-210-386 (ICAO, March 17, 2000), the claimant suffered injuries to her knees and hips 
when a 200 pound keg fell on her while at work.  Afterwards, she experienced significant 
difficulty walking and eventually had to use crutches.  Evidence presented at hearing 
showed that the claimant was still unsteady when walking, even while on crutches, and 
had fallen on occasion.  Testimony was elicited that her unsteadiness and history of 
falling put her at risk of further injury.   At hearing, the claimant testified that using crutches 
caused her to experience pain in her arms, knees and hips” and that “her pain was 
lessened by using a wheelchair.”  The ALJ determined that because her wheelchair 
relieved the symptoms of her industrial injury, it was a medical benefit her employer was 
obligated to provide pursuant to § 8-42-101(1) (a), C.R.S.  Additionally, the ALJ found that 
the employer was obligated to pay for wheelchair ramps at her home because the ramps 
were deemed “necessary components” of a manual wheelchair.  ICAO reviewed the 
decision of the ALJ, and acknowledged the narrow reading of the term “therapeutic relief” 
as defined in Cheyenne County Nursing Home, v. Industrial Claim Appeals Office, supra. 
Nevertheless, the panel ultimately distinguished the claimant’s case determining that “the 



  

ALJ reasonably inferred that the wheelchair provides therapeutic relief from the 
symptoms of the injury”, namely pain, and that the “prescribed apparatus [was] designed 
to prevent further deterioration of the claimant’s condition which may result from 
additional falling injuries.”  See Carlson, W.C. No. 4-210-386 at 2, See also Bellone v. 
Indus. Claim Appeals Office, supra.  ICAO also upheld the ALJ’s decision regarding the 
wheelchair ramps finding that “instillation of wheelchair accessible ramps is a necessary 
component of the claimant’s use of a wheelchair.  Consequently, [they perceived] no 
basis to interfere with the ALJ’s award of wheelchair accessible ramps.” Id. (Emphasis 
added). In so holding, ICAO cited to Kuziel v. Pet Fair, Inc., 931 P.2d 521 (Colo. App. 
1996);  Cheyenne County Nursing Home, v. Indus. Claim Appeals Office, supra, Stockton 
v. Fountain Valley Plumbing & Heating, W.C. No. 3-953-094 (ICAO, November 19,1992) 
[where the employer was liable for expenses related to operation of medically prescribed 
hot tub].   The facts in the present case are congruous to those in Carlson.  The Claimant 
has consistently experienced increased pain when forced to ambulate with a walker and 
because he has no means by which to transport his electric wheelchair, he must continue 
to use a walker.  His overall mobility and ambulation are limited by the pain he 
experiences.  This is confirmed by Dr. Ridings in his notes and PT Kachel throughout her 
testimony and reports.   
  h.   As found, Dr. Ridings is of the opinion that “all of [the Claimant’s] symptoms 
are worsened with activity and improved with rest” and that he “has significant pain with 
changes in positions.” He also noted that “when he gets up and moves around with his 
walker, he has significantly increased pain leading to significantly increased respiratory 
rate and shaking of his extremities.”  The Claimant, like the claimant in Carlson, stated 
that after walking, even with the assistance of his walker, his legs become weak and 
shaky.  Kachel stated that because of the Claimant’s instability when using a walker, he 
not only experiences additional pain but is also at an increased risk of falling and further 
injury.  She also noted she was aware of previous falls he had experienced.  As further 
found, Dr. Ridings noted that when the Claimant was able to use his electric wheelchair 
instead of a walker “[the Claimant] looked the best today that I have seen him.  He looked 
quite comfortable and was not sweating, shaking, or having a trembling voice as he 
frequently has in prior visits, but rather looked and appeared quite comfortable.  No 
changes in pain management required today.”   The facts of this case, when compared to 
those of Carlson, constitute substantial evidence that a wheelchair accessible van is 
necessary to relieve the Claimant’s pain and symptoms as well as prevent further injury. 
There is substantial evidence to support a finding that a wheelchair accessible van is a 
“necessary component” of the Claimant’s use of his electric wheelchair; that a wheelchair 
accessible van would negate the need to ambulate with a walker and would thus reduce 
the Claimant’s pain; that a wheelchair accessible van would prevent further injury or falls;  
that a wheelchair accessible van would relieve the pain the Claimant experiences when 
transferring in-and-out of his vehicle as this would no longer be necessary; and finally, a 
wheelchair accessible van would prevent further deterioration of the Claimant’s condition.  
  i.   As determined in Carlson, ICAO observed that “it is immaterial that the 
wheelchair ‘may also have a salutary additional impact of providing Claimant with a more 
independent lifestyle.’”  Id.  This is especially important because having a wheelchair 
accessible van will relieve the Claimant’s pain by allowing him to use his wheelchair; it will 
prevent further deterioration of his condition; it will prevent further injury and falls; and, it 



  

will provide him greater access to medical care.   The proposition that the Claimant might 
use the wheelchair accessible van to go fishing with his son is wholly irrelevant when 
determining whether it is a medical benefit.  He could fish from his wheelchair, which is a 
given.  The question is would he have to use a walker, causing increased pain, to get to 
the bank of the body of water in order to fish, or would he simply not fish or not engage in 
out-of-home activities.  Indeed, a secondary benefit that allows an injured worker to 
engage in a hobby that may enhance the worker’s mental health is irrelevant to whether 
or not the apparatus allowing this is a medical benefit.  In Dale Coski v. City and County of 
Denver, W.C. No. 3-712-703 (ICAO, January 6, 1995), the claimant sustained a serious 
industrial injury which left her confined to a wheelchair.  Like the Claimant in this case, the 
hearing revealed the claimant was unable to lift herself from a wheelchair.  Based on the 
seriousness of the claimant’s condition, the employer did not deny it was liable to provide 
a specially equipped van for the claimant, but rather, argued they need not make custom 
modifications to, or pay for maintaining, the van.  In response, the ICAO held “once it has 
been established that certain equipment is reasonably necessary to cure and relieve from 
the effects of an injury, or is necessary as incident to the provision of authorized medical 
treatment, a respondent is liable to pay for such equipment, including a van.”   Coski, 
W.C. No. 3-712-703 at 1 (emphasis added) [citing Valdez v. Gas Stop, 857 P.2d 544 
(Colo. App. 1993) and Sigman Meat Co. v. Indus. Claim Appeals Office, 761 P.2d 265 
(Colo. App. 1988)].  In Coski, the employer was required to pay for automatic door-locks 
for the claimant’s home, make custom modifications to the van, pay for upgrades to it, and 
repair the van when or if it broke down.      
  j.  Additional support for the proposition that the Claimant is entitled to a 
wheelchair accessible van is found in Gregory Harrison v. Advanced Component 
Systems, W.C. No. 4-192-027 (ICAO, November 3, 2006).  In Harrison, the employer was 
required to purchase for claimant, who had incomplete paraplegia, a wheelchair 
accessible van in order to relieve him of the symptoms of his paraplegia.  In Harrison, as 
in this case, the claimant had a power wheelchair but could not use it because he was 
denied a means by which to transport it.  The claimant in Harrison, like this Claimant, 
reverted back to an inadequate method of ambulation in order to engage in everyday 
activities. The claimant in Harrison would use his manual wheelchair to reach his Ford 
Explorer and, upon reaching his vehicle, would transfer into the vehicle on his own.  Once 
inside, he would then have to lift his manual wheelchair inside the vehicle. At hearing , 
expert testimony confirmed this placed the claimant at risk of further injury to his 
shoulders, injuries to his back and skin shearing.  The panel in Harrison, similar to the 
panel in Carlson, held that the claimant was entitled to the benefit of a wheelchair 
accessible van because, in part, “the wheelchair accessible van is a necessary 
component of the claimant’s use of a power wheelchair.”  ICAO further held that “there is 
substantial evidence in the record from which the ALJ reasonably inferred that the van 
provides therapeutic relief from the symptoms of the injury.  The ALJ also found that the 
prescribed apparatus is designed to prevent further deterioration of the claimant’s 
condition.”    
  k.  At hearing, the employer argued that the holding in Bogue v. SDI 
Corporation, Inc., 931 P.2d 477 (Colo. App. 1996), should apply to the Claimant’s case.  
In Bogue v. SDI Corporation, Inc., the court denied a conversion van for a wheelchair 
bound claimant where the van would only have kept claimant safe from inclement 



  

weather rather than provide him “therapeutic relief” from the symptoms of his injuries or 
provide him greater access to medical treatment. In response to this argument, ICAO 
accurately distinguished the claimant’s case from Bogue by noting that the 
wheelchair-accessible van was “a medical aid to relieve him of the medical symptoms of 
his quadriplegia” not merely a benefit designed to give the claimant peace-of-mind.  The 
facts in the present case are almost identical to those in Harrison. As found,  in order to 
access medical care, pick up prescriptions and purchase groceries, the Claimant is forced 
to revert back to using his walker.  Use of a walker causes him additional pain.  The 
Claimant has to walk approximately sixty feet to his vehicle, secure his walker in his 
vehicle, and then transfer into his Chevrolet Trail Blazer by lifting himself approximately 
twenty inches off the ground.   He must go through this process again when he reaches 
Dr. Ridings’ parking lot.  This process causes him increased pain and that he is fearful he 
will fall. According to PT Kachel, this method of ambulation also puts the Claimant at risk 
of further injury and falls.   These facts, in comparison to Harrison, represent substantial 
evidence that the Claimant needs a wheelchair accessible van as a medically necessary 
component of his electric wheelchair, for relief of his industrial injury, to avoid further injury 
and for greater access to medical treatment. 
  l.  A wheelchair accessible van will prevent further degradation of the 
Claimant’s injury.  When comparing the ICAO decisions in Richard Trigg v. Acoustical & 
Constructional Supply, W.C. No. 3-766-426 (ICAO, September 7, 1994) and Bellone v. 
Indus. Claim Appeals Office, supra, with the facts of this case, there is additional support 
for the proposition that the Claimant is entitled to a wheelchair accessible van. In Trigg, 
ICAO upheld the determination by an ALJ that a quadriplegic needed a modified van to 
get “to and from medical appointments and to do his own grocery shopping in order to 
control his diet.”  ICAO upheld the ALJ’s decision on the basis that it allowed the claimant 
greater access to treatment and prevented further degradation of claimant’s condition.   
ICAO held that treatment designed to maintain the claimant’s condition or prevent a 
further deterioration is considered treatment which “relieves” the effects of the injury.     In 
this case, as in Trigg and Bellone, providing the Claimant with a wheelchair accessible 
van will prevent deterioration of his condition.  As noted , Dr. Ridings initially observed that 
the Claimant could ambulate using his walker up to 250 feet with standby assistance 
despite the pain. In later visits, however, the Claimant’s condition had deteriorated to the 
point that Dr. Ridings was compelled to note: “[a]t this point [the Claimant] over a year 
post injury, is still able to ambulate with a rolling walker only for very short distances.  His 
limit is about getting in to my office from the parking lot.  He and his family report the 
longest he can be in a walker is 10 minutes.”  These facts constitute substantial evidence 
that if the Claimant is forced to continue ambulating with his walker,  it will hasten the 
deterioration of his condition.  As found, a review of the Claimant’s pain management 
protocol reveals that his pain has continued to increase despite continued physical 
activity.  For example, despite physical therapy and continued use of a walker throughout 
his treatment, his OxyContin dosage has been increased to 70 mg twice per day from 10 
mg twice per day, he still must take up to 6 Norco a day for breakthrough pain, and Dr. 
Ridings went as far as having the Claimant evaluated for surgery, nerve blocks and a 
morphine pump.  Thus, despite Dr. Fall’s contradictory assertion at hearing that physical 
activity will somehow improve the Claimant’s condition but physical therapy will not, there 
is a volume of substantial evidence provided by the Claimant, Dr. Ridings, Dr. Pushack, 



  

and Ms. Kachel, that physical activity is not making the Claimant’s condition or pain 
better.  As the Claimant stated at hearing, only his medications, laying in bed and using 
his electric wheelchair provide him any relief. 
 

Home Services As A Medical Necessity 

  m.   Third party assistance with activities of daily living, including household 
chores and attendant care, under the unique facts of the present case, is a medical 
benefit reasonably necessary to “cure and relieve” the Claimant from the effects of his 
industrial injury.  Analyzing whether household services and attendant care are 
compensable benefits under § 8-42-101(1) (a), C.R.S., deals with many of the cases 
concerning the “Conversion Van,” cited above.  The law surrounding attendant care and 
household services is in a state of transition post - Bellone v. Indus. Claim Appeals Office, 
supra.  See Richard McGrath v. Acorn Construction Co., W.C. No. 4-324-369 (ICAO, July 
31, 2003).  Before Bellone v. Indus. Claim Appeals Office, supra, the seminal cases 
addressing the issue of household services and attendant care were Country Squire 
Kennels v. Indus. Claim Appeals Office, 899 P.2d 362 (Colo. App. 1995) and Atencio v. 
Quality Care, Inc. 791 P.2d 7 (Colo. App. 1990).  In County Squire Kennels, the court 
concluded that the phrase “incidental to” medical treatment requires proof that 
housekeeping services “enable the claimant to obtain medical care or treatment” or, are a 
“minor concomitant” to providing medically necessary treatment.  In Atencio, the treating 
physician prescribed attendant care and housekeeping services for a claimant who was 
unable to bathe, dress, perform home health care, sanitary functions or any other 
household chores without assistance. 791 P.2d at 9.  See Also, Edward Kraemer & Sons, 
Inc. v. Downey, 852 P.2d 1286 (Colo. App. 1992) [where the wife of a paraplegic receiving 
medically prescribed attendant care was entitled to compensation for her services 
including “ordinary housekeeping chores”].   The Court of Appeals decision in Bellone v. 
Indus. Claim Appeals Office, supra, however, decided after the previously mentioned 
cases,  led to various panels adopting a less-restrictive view of when household services 
may be awarded.  See Richard McGrath v. Acorn Construction Co., W.C., supra.   
  n.  In Bellone, the claimant suffered a closed head injury when she slipped and 
fell during the scope and course of her employment.  As a result, she suffered seizures, 
extreme fatigue, depression, mental confusion, and a sleep disorder.  The employer 
refused to pay child care expenses, which would have allowed her to rest, or for other 
non-medical appointment activities.  After review, the court held that child care services 
were medically necessary because “they relieved the symptoms and effects of the 
injury and were directly associated with claimant’s physical needs” rather than focusing 
on whether the services enabled the claimant to access medical care.  940 P.2d at 1118. 
  o.  Beginning with Richard McGrath v. Acorn Construction Co., supra, and the 
subsequent case law, the Court of Appeals has been liberally applying the Bellone 
holding regarding “housekeeping” expenses.  For example, in Kilwien v. Indus. Claim 
Appeals Office, (Colo. App. No. 97CA0915, April 30, 1998) [not selected for publication],  
the claimant’s treating physician stated that the claimant would deteriorate if she 
performed housekeeping activities and the claimant’s “energy-level would improve if she 
received services.” The court held that because the services would prevent deterioration, 
it rendered them medical in nature and incidental to medical treatment.  The court in 



  

Kilwein also focused heavily on the fact that a prescription existed unlike in Country 
Squire Kennels v. Industrial Claim Appeals Office, supra.  In light of this decision, 
ICAO in McGrath held that the Court of Appeals has adopted a “less-restrictive” view of 
when housekeeping services may be awarded as a medical benefit.  Id. 
  p.  In McGrath, similar to the facts of this case, the claimant suffered a 
compensable back injury in 1996.  He subsequently underwent five back surgeries.  He 
experienced pain and numbness in his lower extremities and low back, and took ten 
different medications, including narcotics, to relieve his symptoms.  The claimant also did 
not sleep well.  As a result, he could not do laundry, prepare complex meals, go grocery 
shopping, make the bed or do any substantial cleaning. The claimant was issued a 
prescription from his treating physician for these services to be provided.  The employer 
denied these benefits and the claimant incurred costs for these services independently.  
He sought reimbursement.  Initially, the ALJ in this case determined that “the services for 
which the claimant seeks compensation are ‘clearly housekeeping services and not 
medical, nursing, or home health services.”  The ALJ, relying on County Squire Kennels, 
supra, held that “in order to be compensable…the claimant was required to show that the 
‘housekeeping services’ were incidental to medical treatment in that they ‘enabled’ the 
claimant to seek treatment, or were a ‘minor concomitant’ of medical or nursing 
treatment.”   ICAO, in reviewing this decision, rather than relying on County Squire 
Kennels, focused instead on the progeny of Bellone and held that the ALJ had applied an 
improperly narrow rule when distinguishing between housekeeping services and 
medical treatment.  The panel indicated, as in Bellone, that a service may be medical in 
nature if it “relieves the symptoms of the injury and is associated with the 
claimant’s physical needs.”  The case was remanded for reevaluation with these 
instructions.  In McGrath, the panel also noted that some activities could be approved and 
others denied; that it need not be an all-or-nothing analysis.  See McGrath, supra 
(emphasis added).     
  q.  Though the Bellone decision has caused the jurisprudence surrounding 
household services and attendant care services to move toward a less-restrictive 
standard, this Claimant’s need for home health aide and housekeeping services can be 
justified under both the more strict standard provided by Country Squire Kennels v. 
Industrial Claim Appeals Office and Atencio v. Quality Care, Inc., supra, as well as, most 
certainly, the “less-restrictive” standard under Bellone v. Indus. Claim Appeals Office and  
Richard McGrath v. Acorn Construction Co., supra; and therefore, these services should 
be provided.   As found, Dr. Ridings prescribed an evaluation for “home health aide and 
a home care [evaluation] for needed self-care, household and ADLs” on January 30, 
2012. On February 23, 2012, Dr. Riding’s issued another prescription for “household 
chores (cleaning, shopping, etc) as needed.” Dr. Ridings also noted that because of the 
Claimant’s physical shortcomings and pain he was “significantly limited in his ability to 
perform any household ADLs and that he is unable to move around his apartment to the 
extent that he wants to, as getting up and down to the walker causes significantly 
increased pain and fatigue.“  Dr. Ridings also stated “[the Claimant] will not be 
performing household chores whether he has home health aide or not, because he 
cannot.  His house will simply go uncleaned as both he and his disabled wife have 
difficulty.”  See Claimant’s Exhibit #2, Dr. Riding’s Responses to Questions.  



  

  r.  As found, any physical activity such as standing, sitting, or bending causes 
the Claimant additional pain.  He needs physical assistance getting in-and-out-of the bath 
tub, physical assistance bathing and physical assistance dressing.  According to the 
Claimant, and Dr. Ridings confirmed, he cannot assist with cleaning, assist with laundry, 
or prepare his own meals.   Further complicating the matter, Dr. Ridings noted that the 
Claimant’s wife, who has been her husband’s primary care giver, could no longer safely or 
adequately assist him with attendant care, nor could she complete household chores.  
The Claimant’s wife suffers from a severe cardiac condition and diabetes which have 
rendered her both oxygen and pacemaker dependant. She is unable to vacuum, do 
laundry, clean toilets, change linens, make beds, or safely assist her husband with 
transfers in-or-out-of the tub because of these health concerns.  Overexertion for her is 
not an option, and, if she is forced to continue caring for the Claimant she could put his 
life, and her own, at risk.  Beginning in 2012, the Claimant’s   wife has been hospitalized 
approximately five times. When she is hospitalized,  the Claimant either goes without 
assistance or must attempt to care for himself; both of these options put his safety and 
health at risk.     
  s.  The ALJ concludes that the Claimant’s condition will become worse and he 
will continue to experience increased pain if he is forced to continue struggling with even 
the most basic activities of daily life (ADLs). His inability to bathe, dress, clean, grocery 
shop or complete other necessary functions of life will lead to struggles in “securing 
medically necessary attendant care.”  As such, this entitles him to household and 
attendant care services under even Country Squire Kennels and Atencio, supra. In 
Atencio, like this case, the treating physician prescribed attendant care and 
housekeeping services for a claimant who was unable to bathe, dress, perform home 
health care, sanitary functions or any other household chores without assistance. 791 
P.2d at 9.   
   t.  The decision in Rebecca Reeves v. Chet’s Market Inc., W.C. No. 4-156-884 
(ICAO, July 18,1997) is enlightening.  In Reeves, though it applied the stricter standard 
found in Country Squire Kennels and Atencio, supra, ICAO found that homecare services 
should be awarded to the claimant and because “eating normally requires grocery 
shopping, and cleaning the dishes, it follows that the prescribed housekeeping services 
enable the claimant to secure medically necessary attendant care.  Similarly, in so far as 
the claimant must leave her home to obtain trigger point injections, psychiatric care and 
participate in a pain management program, the claimant will necessarily have to bathe, 
dress and eat to secure treatment (emphasis supplied).  It follows that because the 
Claimant needs help with transfers, bathing, dressing, cooking and is unable to clean up 
after himself, he should, like the claimant in Reeves, be entitled to these services even 
under stricter Country Squire Kennels v. Industrial Claim Appeals Office and Atencio v. 
Quality Care, Inc., supra, standards, even though, the current trend is the “less-restrictive” 
standard.   
  u.  Analogizing the Claimant’s situation to a Medicaid situation, one must ask 
what would become of the Claimant without certain attendant household services as a 
medical necessity.  Would he be in imminent danger of needing to be placed in a nursing 
home to make sure he could go on living without any more pain that he experiences 
anyway, and without sustaining a deterioration of his medical condition.  See 



  

Moczygemba v. Dept. of Health Care Policy and Financing, 51 P.3d 1083 (Colo. App. 
2002); Reiff v. Dept. of Health Care Policy and Financing, 148 P.3d 355 (Colo. App. 
2006).  
  v.  Applying the less-restrictive standard in Bellone, the Claimant is clearly 
entitled to household and attendant care services.  In Bellone, the Court of Appeals held 
that “a service may be medical in nature if it relieves the symptoms of the injury and is 
associated with the claimant’s physical needs.” See McGrath, supra, at 3 (emphasis 
supplied).  Applying the Bellone standard to the Claimant’s case, because any physical 
activity makes his condition worse and increases his pain, it follows that the less he has to 
do physically, and the more assistance he receives, the more “relief” he will experience in 
his daily life.  Also, the care prescribed, and being sought, is directly associated with the 
Claimant’s physical needs as they exist post-industrial injury.  This being the case, it 
follows that he is also entitled to household and attendant care services under Bellone 
and McGrath, supra.   Furthermore, as found, because of the severe health condition and 
disability of the Claimant’s wife,  it is simply unsafe for a person in her condition to be 
charged with caring for a man in the Claimant’s condition.  With every transfer in and out 
of the bathtub, the Claimant is one step closer to being dropped or falling; and therefore, 
is one step closer to additional injury or paralysis.  Additionally, because of her recent and 
frequent hospitalizations, the Claimant is more frequently relying on himself for care; this 
is something Dr. Ridings is emphatic he cannot be expected to do.  Ordering attendant 
care and housekeeping services for the Claimant is consistent with the current case law 
pertaining to household and attendant care services as well as §8-42-101(1) (a).  As 
such, awarding the conversion van and attendant household service benefits to the 
Claimant fits squarely within the treatment requirements of the Workers’ Compensation 
Act and the interpretive case law.  
Burden of Proof 

 w. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See 
City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals 
Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).   A “preponderance of the evidence” is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 
197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); 
Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341  (ICAO, March 20, 2002).   
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. Claim 
Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant has 
sustained his burden with respect to the requested conversion van and with respect to 
attendant homecare services prescribed by his authorized treating physician. 
 x. The Claimant bears the burden of proof to establish the right to a specific 
medical benefit by a preponderance of the credible evidence.  See § 8-43-201 C.R.S. See 
Valley Tree Service v. Jimenez, 787 P.2d 658 (Colo. App. 1990); See also HLJ 
Management Group, Inc. v. Kim,  804 P.2d 250 (Colo. App. 1990); Upchurch v. Indus. 
Claim Appeals Office, 703 P.2d 628 (Colo. App. 1985).  As found, the Claimant has 
sustained this burden. 



  

 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent shall pay the costs of a wheelchair accessible van capable 
of transporting the Claimant’s electric wheelchair in order that he might experience relief 
from his industrial injury and experience greater access to medical care, subject to the 
Division of Workers Compensation medical fee Schedule. 
 
 B. The Respondent shall pay the costs of all household services and attendant 
care recommended by his authorized treating physician, Eric O. Ridings, M.D., and 
deemed necessary to assist the Claimant, specifically including, but not limited to, 
cleaning, dusting, cooking, laundry, vacuuming, changing linens and assistance with 
transfers, bathing, dressing, and other attendant care needs of the Claimant. 
 
 C. Any and all issues not determined herein are reserved for future decision. 
 
 DATED this______day of May 2012. 
 
     
    EDWIN L. FELTER, JR.  
    Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-865-048-01 
 
  
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Respondents.  The proposed 
decision was filed, electronically, on June 1, 2012.   After a consideration of the proposed 
decision, the ALJ has modified the proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the Claimant has 

overcome the Division Independent Medical Examination (DIME) of Clarence hence, 
M.D., on the issues of maximum medical improvement (MMI) and permanent medical 
impairment (PPD), by clear and convincing evidence.  If the DIME was overcome, 
medical benefits to improve the Claimant’s condition was an issue.  If not, the additional 
issue of post-MMI (Grover) maintenance medical benefits was ready for resolution (the 
burden of proof on this issue is “preponderance of the evidence”). 



  

Preliminary Matters 

 At the conclusion of the Claimant’s case, the ALJ granted the Respondents’ 
Motion for Judgment in the Nature of a Directed Verdict because the Claimant failed to 
sustain his burden, by clear and convincing evidence, of overcoming the DIME; and, 
because the Claimant failed to sustain his burden, by preponderant evidence, on 
post-MMI maintenance (Grover) maintenance medical benefits.   See Rowe v. Bowers, 
160 Colo. 379, 417 P.2d 503 (1966); Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 
[Indus. Claim Appeals office (ICAO), June 18, 1997].  See also C.R.C.P., Rule 41 (b) (1). 

 Despite the provisions of Office of Administrative Courts (OAC) Policy No. 1 
[dealing with the proper submission of proposed exhibits], the Claimant offered an 
un-paginated, un-labeled three-ring binder of proposed exhibits.  The ALJ declared a 
recess in order that the Claimant could paginate his submissions and they were admitted, 
with some exceptions where many of the Respondents’ objections as to admissibility 
(which encompassed, inter alia, Claimant’s letters to political figures) were sustained.  
Consequently, Claimant’s Exhibit 1, pages 1 through 489 was admitted into evidence, 
with the exception of the sustained objections to admissibility (marked in red on the 
bottom of certain pages). 

 The Claimant’s theory is that he cannot work (according to him), and his ATPs, the 
DIME doctor, the Respondents’ lawyers are either “lying” or confused about dates, 
medical treatment and the Claimant’s medical condition.  No persuasive or credible 
evidence was produced to support these allegations. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. The Claimant was 51 years of age at the time of the hearing. 
 

2. The Claimant was employed by the Employer as a bus driver at Denver 
international Airport (DIA). 

 
3. The Claimant originally sought treatment for back pain in 2005.  He filed a 

workers’ compensation claim alleging an industrial injury of January 5, 2010 to his back 
and then a second claim was filed alleging an occupational disease to his back with a date 
of onset of March 2, 2010.  These clams were determined to be not compensable by ALJ 
Margot Jones and were denied and dismissed by a Summary Order.  The denial of the 
claim was not appealed.  The Order became final and these claims are closed. 

 



  

4. Medical records document the Claimant’s complaints of back pain and 
symptoms and treatment for back pain from January 21, 2008 through his primary care 
physicians at Kaiser Permanente. 

 
The Present Claim 

 
5. On December 20, 2010, while cleaning up a coolant leak on the ground, the 

Claimant temporarily aggravated his pre-existing condition to his back.  He reported the 
injury to Employer. 
 

6. The Claimant’s authorized treating physician (ATP),  through Concentra, for 
the December 20, 2010 incident was William T. Chythlook, M.D.  Dr. Chythlook referred 
the Claimant to John J. Aschberger, M.D.  Dr. Aschberger is also an ATP.  Dr. Aschberger 
determined that the Claimant’s temporary aggravation of his pre-existing condition had 
returned to baseline as of January 25, 2011.   

 
7. Dr. Chythlook released the  Claimant to return to regular duty on January 

31, 2011 and released him from care. 
 
8. Dr. Aschberger last examined the Claimant on February 17, 2011.  Dr. 

Aschberger noted:  “I did discuss the case with his attorney, Mr. [ ], regarding my findings 
as I felt that [the Claimant] was having some difficulty understanding my explanations.  I 
do not have him scheduled back at this point.” 

 
9. The ATPs determined that the Claimant reached MMI as of January 25/31, 

2011, and sustained no medical impairment as a result of the December 20, 2010 
temporary aggravation of the pre-existing condition. 

 
The Division Independent Medical Examination (DIME) 

  
10. Being dissatisfied with the ATPs opinions, the Claimant, then through 

counsel, requested a DIME. 
 
11. The DIME occurred on January 4, 2012,  and it was performed by Clarence 

E. Henke, M.D.  Review of Dr. Henke’s DIME report demonstrates at page 4 “He should 
continue following a home exercise program and should follow up with his primary care 
physician for any further medical problems.”  Dr. Henke concurred with the ATPs that the 
Claimant was at MMI and sustained no permanent medical impairment. 

 
Final Admission of Liability 
 
 12. The Respondents filed a Final Admission of Liability, dated February 3, 
2011, admitting for zero PPD, an MMI date of April 4, 2011 and denying future medical 
benefits (Grover medicals).  

 



  

13. Review of the medical records for dates of service after January 31, 2011 
from the Claimant’ s primary care physicians at Kaiser Permanente as well as an 
Independent Medical Examiner (IME) from Cliff Gronseth, M.D., and IME records from  
Allison Fall, M.D.,  establishes that the Claimant is ascribing his ongoing complaints after 
January 31, 2011 and continuing to his January/March, 2010 claims and not for his 
December 20, 2010 claim.  Indeed, the Claimant’s testimony does not clearly attribute his 
ongoing complaints to the December 20, 2010 incident.  Moreover, he attributes them to a 
March 2010 and/or before March.  This fact alone, corroborates that the Claimant 
experienced a temporary aggravation of his underlying condition on December 20, 2010, 
and was back to baseline before the admitted MMI date of April 4, 2011. 

 
Ultimate Findings 

 
14. The Claimant failed to prove that it is highly probable and free from serious 

or substantial doubt that Dr. Henke erred in either his determinations of MMI and/or no 
permanent medical impairment.  The Claimant submitted hundreds of pages of 
documents for review and consideration.  The admissible evidence was reviewed during 
the course of the hearing.  In addition, the Claimant testified with regard to what he 
perceived to be the mistakes by Dr. Henke.  The ALJ finds that the evidence provided by 
the Claimant, both documentary and testimonial, is insufficient for him to meet his burden 
of proof with respect to this claim.  Indeed, in the hundreds of pages of documents that the 
Claimant submitted, there is no persuasive or credible evidence tying his present 
condition to the December 20, 2010 incident.  Indeed, there is more than insufficient 
evidence.  Pursuit of this claim on the December 20, 2010 incident, against a backdrop of 
the credible medical evidence, may be characterized as frivolous.  Therefore, the 
Claimant failed to meet his burden, by clear and convincing evidence, with respect to MMI 
and no PPD. 

 
15. The Claimant failed to meet his burden of proof and establish, by a 

preponderance of the credible evidence, that he requires any maintenance care to 
maintain MMI from the December 20, 2012 temporary aggravation of his pre-existing 
back condition. 

 
16. The ALJ finds that the Claimant’s unsupported allegations that many 

doctors and Respondents’ lawyers are “lying,” in reckless disregard of the truth, severely 
compromise the credibility of the Claimant’s case.  Indeed, the ALJ finds the Claimant’s 
case as a whole to lack credibility. 

 
17. The medical opinions of the DIME, the ATPs and IMEs in this case are, 

essentially, undisputed. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 



  

Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 
P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions 
(this includes whether or not the expert opinions are adequately founded upon 
appropriate research); the motives of a witness; whether the testimony has been 
contradicted; and, bias, prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  See 
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the credibility of the 
Claimant’s case lacks credibility for the reasons specified in the findings.  The medical 
opinions of the DIME physician, the ATPs, and the IMEs are essentially un-contradicted.  
See, Annotation, Comment: Credibility of Witness Giving Un-contradicted Testimony as 
Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to 
disregard un-contradicted testimony.  As found, the medical opinions of the DIME, the 
ATPs and IMEs in this case are, essentially undisputed, and they do not support the 
Claimant’s claims herein. 
The Division Independent Medical Examination (DIME) 

b. MMI is “a point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no further treatment is 
reasonably expected to improve the condition.” § 8-40-201 (11.5), C.R.S.  “An authorized 
treating physician shall make a determination as to when the injured employee reaches 
maximum medical improvement as defined in § 8-40-201(11.5).”  § 8-42-107(a) (b) (1), 
C.R.S.   If either party disputes a determination by an ATP on the question of whether the 
injured worker has or has not reached MMI, a DIME Examiner may be selected.  § 
8-42-107(8) (b) (11), C.R.S.   Nothing in this section provides that deference is given to 
the DIME’s determination as to the date of MMI; only its existence or lack thereof.  The 
issue of the date of MMI is a question of fact for the trier of fact whether it is a dispute 
between ATPs or inconsistency in the opinions of an ATP and the DIME.  Whether the 
moving party has meet their burden of proof is a question of fact for resolution by the ALJ 
and their determinations will be upheld if supported by substantial evidence in the record.  
See Suetrack USA v. Indus. Claims Appeals Office, 902 P.2d 864 (Colo. App. 1995).  As 
found, the Claimant failed to overcome the DIME’s determination of MMI by clear and 
convincing evidence. 
 



  

 c. The finding of a DIME physician that a Claimant has or has not reached 
MMI is binding unless overcome by clear and convincing evidence.  § 8-42-107(2) (b) (iii), 
C.R.S.  A finding of MMI inherently involves issues of diagnosis because the physician 
must determine what medical conditions exist and which are casually related to the 
industrial injury.  See Cordova v. Indus. Claims Appeals Office, 55 P.3d 186 (Colo. App 
2002).  Because the determination of causation is an inherent part of the diagnostic 
process, the DIME physician’s finding that a condition is or is not related to the industrial 
injury must be overcome by clear and convincing evidence.  Conflicts in medical evidence 
are for the ALJ’s resolution.  This fundamental principle is not altered by the fact that the 
burden of proof under § 8-42-107(8) (c), C.R.S. is by “clear and convincing” evidence.  
See Metro Moving and Storage, Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
Whether a party has overcome the opinion of a DIME physician is generally a question of 
fact for the ALJ.  See Postlewait v. Mid West Barricade,  905 P.2d 21 (Colo. App. 1995).  
The clear and convincing standard set forth in § 8-42-107(8) (b) is satisfied by a showing 
that the truth of a contention is highly probable or improbable.  Where, as here, medical 
evidence is subject to conflicting inferences, the ALJ is the sole arbiter of conflicting 
evidence.   See Askew v. Sears Roebuck, 914  P.2d 416  (Colo. App. 1995).  As found, 
the Claimant failed to meet his burden to overcome the DIME with respect to overcoming 
the DIME on the issues of MMI and no PPD. 
 
Post-Maximum Medical Improvement maintenance Medical benefits 
 
 d. An employee is entitled to continuing medical benefits after MMI if 
reasonably necessary to relieve the employee from the effects of an industrial injury.  See 
Grover v. Indus. Comm’n of Colorado, 759 P.2d 705 (Colo. 1988).  The record must 
contain substantial evidence to support a determination that future medical treatment will 
be reasonably necessary to relieve a claimant from the effects of an injury or to prevent 
further deterioration of his condition.  Stollmeyer v. Industrial Claim Appeals Office, 916 
P.2d 609 (Colo. App. 1995);Grover v. Indus. Comm'n, supra.  Such evidence may take 
the form of a prescription or recommendation for a course of medical treatment necessary 
to relieve a claimant from the effects of the injury or to prevent further deterioration.  
Stollmeyer v. Indus.  Claim Appeals Office, supra.  An injured worker is ordinarily entitled 
to a general award of future medical benefits, subject to an employer’s right to contest 
causal relatedness and reasonable necessity.  See Hanna v. Print Expediters.  77 P.3d 
863 (Colo. App. 2003). § 8-43-201, C.R.S.  Also see Hester v. Kohl’s Corp., W.C. No. 
4-752-932 (ICAO, August 25, 2011).  As found,  the Claimant failed to sustain his burden 
with respect to post-MMI medical maintenance benefits. 
Preponderance Standard 

e. A “preponderance of the evidence” is that quantum of evidence that makes 
a fact, or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster 
v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office 
(ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 



  

found,  the Claimant has failed to meet this burden with respect to post-MMI medical 
maintenance benefits. 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant has failed to overcome the Division Independent Medical 
Examination opinions of Clarence hence, M.D. 
 
 B. The Final Admission of liability, dated February 3, 2011, is hereby adopted 
by reference and affirmed in toto.  
 
 C. Any and all claims for additional workers’ compensation benefits, beyond 
those specifically admitted, are hereby denied and dismissed. 
  
 

DATED this______day of June 2012. 
 

EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-672-786-03 

ISSUES 

The issue to be determined by this decision is the following:  

 1.  Whether Claimant is entitled to medical benefits after maximum medical 
improvement, specifically a maintenance visit with Dr. Philip Marin.  

FINDINGS OF FACT 

1. Claimant works as a Nurse for the self-insured Employer and was injured on 
August 30, 2005 when she slipped and fell on a wet floor.  

2. Claimant fell backwards onto both wrists and hands sustaining injury to her 
right wrist.  Originally, Claimant was treated through splinting and occupational therapy; 
however, therapy aggravated her symptoms and she was referred to Dr. Philip Marin for 
evaluation. 



  

3. On October 18, 2010, the Claimant was placed at maximum medical 
improvement by Dr. Olson.  In his report of maximum medical improvement, Dr. Olson 
noted that the Claimant would require maintenance care after maximum medical 
improvement to include a follow up appointment with Dr. Marin in six months.  In his 
narrative report of maximum medical improvement and impairment, Dr. Olson specifically 
noted that the Claimant had "no surgical needs and that Dr. Marin had written a few more 
sessions for therapy which could be done as “maintenance treatment.” 

4. Ultimately, on December 15, 2010, the Claimant underwent a Division 
sponsored Independent Medical Examination (DIME) with Dr. Frank Polanco.  In his 
December 15, 2010 Division IME report, Dr. Polanco noted that the Claimant’s current 
treatment included “maintenance care with Dr. Martin (sic) and continuation of physical 
therapy.”  Dr. Polanco opined that the Claimant had reached maximum medical 
improvement with a 28% right upper extremity impairment rating.  

5. On February 11, 2011, a Final Admission of Liability denying liability for 
medical benefits after MMI was filed.   

6. The Claimant timely objected to the Final Admission of Liability requesting a 
hearing on the issue of Grover medical benefits. 

7. The Claimant testified that she wanted to be reevaluated by Dr. Marin due 
to the combined pain and popping in her right wrist/hand according to the Claimant's 
testimony the request was denied by the Respondent.  

8. On December 2, 2011, the Claimant was evaluated by Dr. Richard Nanes, 
the designated provider for her right shoulder injury.  In his December 2, 2011 medical 
record, Dr. Nanes documented that the Claimant continued to have a lot of "pain in her 
right wrist and thumb, that someone pulled on it at home resulting in increased pain and 
that she is working with her attorney to have her old workers’ compensation case 
reopened." 

9. On January 13, 2012, the Respondents filed a Response to Application for 
Hearing asserting that the Clamant had suffered an intervening and subsequent injury.    

10. The Claimant has consistently suffered from clicking, snapping and popping 
of her right wrist and it, along with the pain in the hand/wrist is worsening. The medical 
records of Dr. Marin and Dr. Nanes support the Claimant’s assertion.      

11. The Claimant’s thumb will now easily sublux and that while involved in 
therapy, the therapist pulled on the thumb which resulted in it subluxing.  The Claimant 
reduced her thumb and she suffered no injury as part of this incident.  The Claimant 
denied that she ever suffered an injury at home when someone pulled on her right wrist 
and thumb.  



  

12. The Claimant’s testimony regarding her current symptoms as well as her 
past treatment history regarding her right wrist is credible, persuasive and supported by 
the medical record evidence of Dr. Olson, Nanes and Marin. 

13. The Claimant has established that it is more likely than not that she requires 
post-MMI maintenance care for her injury of August 30, 2005. 

CONCLUSIONS OF LAW 

1. Medical benefits after MMI may be ordered when they are necessary to 
cure or relieve the employee from the effects of the injury.  § 8-42-101, C.R.S.; Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988).  Before an Order for Grover medical 
benefits may be entered, there must be substantial evidence in the record to support a 
determination that future medical treatment will be reasonably necessary to relieve the 
injured worker from the effects of the work-related injury or occupational disease.  Grover 
Id.   

2. The employee need not demonstrate the need for any specific medical 
benefit at the time of the hearing and Respondents remain free in the future to contest the 
reasonable necessity of any future treatment specifically requested.  Milco Construction 
v. Cowan, 860 P.2d 539 (Colo. App. 1992); Hanna v. Print Expediters, Inc. 77 P.3d 863 
(Colo. App. 2003).   

3. In the instance case, the uncontested medical evidence establishes that the 
Claimant was placed at maximum medical improvement with a recommendation of 
Grover medical benefits to return to Dr. Marin for injection therapy and again a second 
time by Dr. Olson wherein Dr. Olson indicated that Claimant would need to follow up with 
Dr. Marin.   

4. The Claimant has established by a preponderance of the evidence that she 
is entitled to post-MMI, Grover-type medical care for her injury of August 30, 2005. 

ORDER 

 It is therefore ordered that: 

1. The Respondent shall pay for Claimant’s post-MMI maintenance care as 
recommended by the Claimant’s authorized treating physician. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 



  

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 4, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-145-01 

ISSUES 

 Whether Claimant sustained an compensable injury to his low back on September 
13, 2011. 

 If compensable, whether Claimant is entitled to an award of medical benefits for 
the treatment provided to date by Concentra Medical Center. 

 At hearing, the parties stipulated that Concentra Medical Center and its referrals 
are to be found as authorized treating physicians. 

 Also at hearing, the parties stipulated that, if compensable, Claimant's Average 
Weekly Wage is determined to be $676.40. 

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 



  

1. Claimant was employed with Employer as a Senior Coordinator – Custom.  
Claimant's date of hire was May 2011. 

2. Claimant testified that while coming back from his break on September 13, 
2011 he used the restroom and after washing his hands he turned to walk away and 
slipped on some water.  Claimant testified that as he slipped, he turned and twisted to 
reach to grab a trash can with his right hand across his body and caught himself goring 
down to the ground for a second.  Claimant testified that with the twisting motion he felt an 
immediate onset of pain in his back.  On direct examination Claimant testified that he did 
not fall directly to the ground but touched the ground with his buttocks that then became 
wet as a result.  Claimant testified that he felt immediate low back pain with the twisting 
motion before his buttocks touched the ground. 

3. On cross-examination, Claimant testified that after he caught himself he 
went to a seated position and as he was sitting down his pants were getting wet.  Claimant 
admitted that he did not see what he fell on and did not try to look on the floor to see what 
he had fallen on. 

4. After getting up and exiting the bathroom, Claimant returned to his work 
cubicle and sent an instant message on his computer to his supervisor, [B], to advise that 
he had slipped in the bathroom and hurt his back.  Mr. [B] then contacted his supervisor, 
Theresa, and an ambulance was called to transport Claimant for medical treatment. 

5. Mr. [B] completed a injury investigation report based upon the information 
provided to him by Claimant regarding the incident.  Mr. [B] reported that: "Employee 
slipped on water that was on the bathroom floor then twisted his back trying to catch 
himself." 

6. Claimant was assessed by paramedics from South Metro ambulance upon 
their arrival to Employer's location to transport Claimant for medical care.  The 
paramedics obtained a history from Claimant that after washing his hands he had turned 
and slipped on some water on the floor of the bathroom, denied falling to the ground, but 
twisted his back trying to avoid the fall and had an acute onset of back spasm.  Upon 
examination Claimant was noted to have positive pain to palpation of the left lateral back. 

7. Claimant was transported by ambulance to Sky Ridge Medical Center 
where he was evaluated in the emergency room on September 13, 2011.  Claimant 
provided a history that he had slipped in the bathroom without falling when he caught 
himself and had an onset of pain in the lower lumbar spine.  On physical examination 
Claimant was noted to exhibit soft tissue tenderness in the right mid and lower and left 
mid and lower lumbar area with limited range of motion of the back.  The diagnosis given 
by the emergency room physician was Lumbar Strain. 

8. Claimant was referred to Concentra Medical Center for further treatment 
and was evaluated by Dr. Miranda-Seijo, M.D. on September 15, 2011.  The physician 
obtained a history that Claimant was in the restroom at work, twisted to throw a paper 
towel in the garbage and slipped on some water twisting his back and almost, but did not 



  

fall.  Claimant was noted to complain of pain and spasms in the lower back and a 
diagnosis of Lumbar strain was given.  Claimant was placed on work restrictions, referred 
for physical therapy and prescribed medications. 

9. Claimant was evaluated in the emergency room at Swedish Medical Center 
on September 20, 2011 for complaint of back pain.  Claimant provided a history that he 
had had an injury where he had nearly fallen at work, the pain had improved, but that night 
had had a recurrence of pain with twisting in bed in the same location as his previous back 
pain.  On physical examination Claimant was noted to have moderate soft tissue 
tenderness in the left lower lumbar area and limited range of motion of the back.  Claimant 
was given instructions to limit his lifting, not work that day and continue his medications.  
Claimant was again evaluated at Swedish Medical Center on September 22, 2011 for 
another onset of sharp back pain with a similar assessment, diagnosis and instructions. 

10. Dr. Miranda-Seijo evaluated Claimant on September 29, 2011 and noted 
Claimant's lumbar spine was unchanged from previous examination.  Claimant was noted 
to physical examination to have spasm of the paraspinals bilaterally.  Claimant was 
continued on work restrictions and a referral to Dr. Primack was made. 

11. Claimant presented to Urgent Care Centennial for evaluation on October 
12, 2011 for a complaint of constant back pain since September 13, 2011. On physical 
examination Claimant was noted to have reduced range of motion of the back, spasm and 
tenderness of the paraspinal muscles on the right and left. 

12. Claimant was evaluated by Dr. Pappas, an orthopedic physician, on 
December 2, 2011 who noted on examination low lumbar midline and associated bilateral 
muscle tenderness with limited lumbar extension reproducing Claimant's typical low back 
pain.  Dr. Pappas recommended a trial of facet injections and physical therapy. 

13. Claimant was evaluated for an independent medical examination by Dr. 
Elizabeth Bisgard, M.D. on January 17, 2012.  Dr. Bisgard obtained a history, reviewed 
medical records and performed a physical examination of Claimant.  On physical 
examination Dr. Bisgard noted forward flexion to 45 degrees prior to onset of low back 
pain, extension being very limited with increased pain in the lower lumbar spine and a 
positive facet load bilaterally.  Dr. Bisgard diagnosed lumbar strain with facet mediated 
pain. 

14. Dr. Bisgard testified, and it is found, that she did not find any gross 
inconsistencies between Claimant's complaints and physical examination and felt 
Claimant was giving full effort on examination.  Dr. Bisgard found that Claimant's pain was 
consistent with facet-mediated pain and that facet pain is generally related to a twisting or 
acute extension type injury.  Dr. Bisgard testified, and it is found, that Claimant's 
diagnosis of lumbar strain with facet-mediated pain can occur with a slip, an awkward 
extension or twisting and that a person does not necessarily have to fall to the floor to 
sustain such an injury because it is actually the slip and twist that is the cause of injury.  
The ALJ finds this testimony and opinions of Dr. Bisgard persuasive. 



  

15. Claimant's testimony regarding the mechanism of his injury is found to be 
credible and persuasive.  Claimant was exiting the bathroom in Employer's building 
returning from break when he slipped on some water, twisted and sustained injury to his 
low back. 

16. The treatment provided to Claimant through Concentra Medical Center, Dr. 
Miranda-Seijo and other Concentra health care providers was reasonable, necessary and 
causally related to Claimant's compensable injury of September 13, 2011. 

17. The ALJ finds that Claimant did not sustain a subsequent intervening injury 
on or about September 20, 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-42-101, supra.   A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra. A Workers' Compensation case is 
decided on its merits.  Section 8-43-201, supra.  

2. The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005). 

4. In order to recover benefits a claimant must prove that he sustained a 
compensable injury.  A compensable injury is one which arises out of and in the course of 
employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of causation.  
It requires that the injury have its origins in an employee’s work-related functions.  There 
is no presumption that an injury which occurs in the course of a worker’s employment 
arises out of the employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 P.2d 542 
(1968).  It is the claimant’s burden to prove by a preponderance of the evidence that there 
is a direct causal relationship between the employment and the injuries.  Ramsdell v. 
Horn, 781 P.2d 150 (Colo. App. 1989).  ).  Claimant must prove that an injury directly and 



  

proximately caused the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. 
Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 
1997. 

5. No benefits flow to the victim of an industrial accident unless an “accident” 
results in a compensable injury.  Compensable injuries involve an “injury” which requires 
medical treatment or causes disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990). 

6.  A pre-existing disease or susceptibility to injury does not disqualify a claim 
if the employment aggravates, accelerates, or combines with the pre-existing disease or 
infirmity to produce a disability or need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  However, the mere occurrence of symptoms at work does not 
require the ALJ to conclude that the duties of employment caused the symptoms, or that 
the employment aggravated or accelerated any pre-existing condition.  Rather, the 
occurrence of symptoms at work may represent the result of or natural progression of a 
pre-existing condition that is unrelated to the employment.  See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 
(August 18, 2005).  The question of whether the claimant met the burden of proof to 
establish the requisite causal connection is one of fact for determination by the ALJ.  City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844 (Colo. App. 2000).   

7. Respondents are liable to provide medical treatment that is reasonable and 
necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S. 2005.  The question of whether the claimant proved treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002). 

8. As found, Claimant has met his burden of proof, by a preponderance of the 
evidence, to show that he sustained a compensable injury to his low back on September 
13, 2011.  Claimant's testimony and the testimony of Dr. Bisgard on the diagnosis of 
Claimant's injury and its relationship to the stated mechanism of injury is persuasive. 

9. Respondents argue that the inconsistencies in Claimant's history to 
physicians and in his testimony at hearing render Claimant not credible, and therefore 
should result in a finding that Claimant did not sustain a compensable injury.  
Respondents focus this argument around the differing descriptions of whether Claimant 
sustained an actual fall to the floor of the restroom or merely touched the ground in a 
sitting position.  The ALJ is not persuaded that any such inconsistencies or differing 
descriptions are sufficient to render Claimant's testimony about the mechanism of his 
injury not credible.  While it is accurate that Claimant has provided differing information 
about whether he actually fell, what is consistent throughout Claimant's testimony and the 
histories given by physicians is that Claimant sustained a twisting motion after slipping 
and felt immediate onset of low back pain.  Dr. Bisgard's testimony supports the finding 



  

that it is this twisting motion that is the most likely cause of Claimant's facet-mediated pain 
not whether Claimant actually fell.  Further, the most consistent description, and the one 
elicited by Respondent's counsel on cross-examination of Claimant, was that after 
slipping and twisting Claimant caught himself and went to a seated position on the floor 
and his pants got wet.   

10. Respondents next argue that the severity of Claimant's prior back injury in 
2010 while employed by GameStop shows that it is more likely than not that Claimant's 
back pain on September 13, 2011 was a continuing symptom from this injury and not a 
new injury.  Claimant readily admitted at hearing and in his history to physicians, including 
Dr. Bisgard, that he had sustained a prior injury.  Claimant admitted to missed some time 
from work and that he received treatment for this injury.  In his history to Dr. Bisgard 
Claimant stated that after this he was able to continue working full-time, full duty until 
September 13, 2011 and there is no persuasive evidence to the contrary.  There is no 
persuasive evidence that Claimant was continuing under active medical treatment for this 
prior injury at the time of the slip and twist at work for Employer on September 13, 2011.  
The records from Claimant's personal physician for a visit of August 17, 2011 do not 
contain any complaints of ongoing back pain.  The diagnosis for Claimant's prior injury 
was lumbar strain.  Claimant's current diagnosis includes not only this prior diagnosis but 
the new diagnosis of facet-mediated pain.  The ALJ is not persuaded that Claimant's back 
pain on and subsequent to September 13, 2011 is a continuation of his prior injury.  

11. The ALJ is also not persuaded that Claimant has alleged an injury in an 
attempt to avoid disciplinary action by Employer.  Claimant readily admitted he had 
missed time from work for dental problems and been reprimanded accordingly.  Since 
then, the testimony of Claimant's supervisor, Chuck [B], was that Claimant has been a 
good employee without further attendance issues who is progressing in his work 
performance. 

12. Respondents next argue that Claimant sustained an intervening injury 
when he twisted in bed at home, leading to a visit to the Swedish emergency room on 
September 20, 2011.  The ALJ is not persuaded.  An intervening injury is one that breaks 
the chain of causation between a compensable injury and subsequent symptoms or 
disability.  See, Standard Metals v. Ball, 474 P.2d 622 (1970).  The persuasive evidence 
shows that at the time Claimant sustained his increase in symptoms from twisting in bed 
prompting his visit to the emergency room he was still experiencing symptoms from the 
September 13, 2011 incident at work.  There is also no persuasive evidence that 
Claimant's diagnosis for his back pain changed or was altered as a result of this twisting in 
bed at home. 

13. Respondents argue that the testimony of *Z establishes that there was no 
water on the floor in the restroom for Claimant to slip on and, accordingly, Claimant's 
testimony he slipped on water is not credible.  *Z testified that she saw only three droplets 
of water on the floor that appeared to her observation to be undisturbed.  The absence of 
any other evidence of water on the floor is sufficiently explained by Claimant's testimony, 
elicited on cross-examination, that he landed in a seated position on the floor and his 
pants got wet.  Thus, the fact that *Z did not observe any water other than the three 



  

droplets is explained by Claimant's pants having absorbed the water upon which 
Claimant slipped causing him to twist and injure his low back.  *Z testified she did not see 
any skid marks on the floor of the restroom.  Claimant was wearing tennis shoes at the 
time and there is no persuasive evidence that a slip with this type of footwear would 
necessarily have left a mark on the type of floor present in Employer's bathroom. 

14.   As found, the treatment provided by Dr. Miranda-Seijo and other providers 
through Concentra Medical Center was reasonable, necessary and causally related to 
Claimant's compensable injury on September 13, 2011. 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained a compensable injury to his low back on September 13, 
2011 and Claimant's claim for compensation and benefits for such injury is granted. 

2. Insurer shall by the medical expenses for Claimant's treatment through 
Concentra Medical Center from September 15, 2011 to the present in accordance with 
the Official Medical Fee Schedule of the Division of Workers' Compensation. 

 All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 1, 2012 

Ted A. Krumreich 
Administrative Law Judge 
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ISSUES 

 1. Whether Respondents have established by a preponderance of the 
evidence that Claimant did not suffer a compensable injury during the course and scope 
of her employment with Employer on August 12, 2011 and may therefore withdraw the 
General Admissions of Liability (GALs) dated November 30, 2011 and January 13, 2012. 

2. A determination of Claimant’s Average Weekly Wage (AWW). 

FINDINGS OF FACT 

 1. Employer is a takeout pizza restaurant.  On July 29, 2011 Claimant began 
working for Employer as a crew member.  She earned $8.00 per hour.  Claimant’s job 
duties involved making pizzas, preparing vegetables, cleaning and washing dishes.  

2. Claimant testified that she injured her lower back on August 12, 2011 during 
the course and scope of her employment with Employer.  She explained that, near the 
end of her 3:00-7:00 p.m. shift, she was washing dishes and picked up a mixing bowl that 
weighed approximately 50 pounds.  Claimant lifted the mixing bowl off a bottom rack, 
turned to wash the bowl in the sink, lifted the bowl into a rinse basin and turned to a rolling 
stand to set the mixing bowl back on the bottom rack.  She twisted her back, felt a snap 
and experienced extreme pain.  Claimant remarked that [C] was working in the front of the 
store at the time of the incident and she was the only employee working in the rear of the 
store. 

3. Claimant’s sister [D] testified that Claimant has lived with her since January 
2011.  Ms. [D] detailed that Claimant was very active prior to working for Employer.  
However, she noticed a dramatic change in Claimant’s activity level subsequent to 
August 12, 2011.  In mid to late August 2011 Claimant began telling Ms. [D] that she was 
in “a lot of pain” when she came home from work at Employer.  Claimant also appeared 
“drained” and limped around the house. 

4. Because there was no manager on duty at the time of the incident Claimant 
reported her injury to Assistant Manager [E] on August 13, 2011.  Ms. [E] told Claimant 
that she would contact her sister Regional Manager [F] to complete required paperwork.  
Claimant noted that Employer’s policy required completion of paperwork before an 
injured employee could visit a physician. 

5. Claimant explained that she did not receive a response from Ms. [E] but 
followed-up with her concerns on a weekly basis.  She did not directly contact [F] because 
Ms. [E] was her direct supervisor. 

6. Claimant worked additional hours after her lower back injury despite her 
worsening symptoms.  Ms. [E] was experiencing difficult personal problems that caused 
her to miss work.  Claimant accepted more work hours to compensate for Ms. [E]’s 
absence because she needed additional income to meet her financial obligations. 



  

7. Claimant’s co-workers assisted her in performing the more difficult job 
duties.  Mr. [C], who usually worked the 4:00-8:00 p.m. shift, helped her lift heavy bowls 
while she was washing dishes and frequently switched job duties so that she did not have 
to engage in heavy lifting.  Claimant also mitigated her lower back pain by using a rolling 
cart to transport heavy ingredients, including 25 pound bags of cheese, from the back 
room to the front of the store where pizzas were made.  She simply slid the bags of 
cheese and other pizza ingredients from the refrigerator directly onto the cart and pushed 
it to the front of the store. 

8. Claimant testified that she discussed her back injury with [F] in early 
October 2011.  [F] responded that she would “get back” to Claimant. 

9. On October 25, 2011 Claimant injured her finger at work when she 
smashed it between a heavy mixing bowl and the sink.  She reported her injury to Ms. [E] 
on October 26, 2011 and [F] provided paperwork for the incident within a day or two.  
Claimant became concerned that her finger injury had been taken care of so quickly but 
her back injury had not been addressed.  She thus asked [F] for the second time about the 
status of filling out paperwork for her lower back injury.  [F] responded that she was pulling 
out the schedule to try to determine which 3:00 -7:00 p.m. shift Claimant was working 
when she injured her back.  [F] also mentioned that she needed to speak with someone 
regarding how to proceed because the injury had occurred so long ago. 

10. On October 31, 2011 Claimant visited the Marillac Clinic for a female annual 
medical examination.  The Marillac Clinic is an indigent care program in Colorado that 
provides medical treatment for low income individuals who lack health insurance.  
Because Claimant had not yet received authorization for medical treatment from 
Employer she asked the Marillac physician to address her lower back pain.  The physician 
charged her an additional $15.00 to evaluate her lower back condition and prescribed 
muscle relaxant Flexeril.  The physician’s note specified that Claimant “also states that 
she has recently had a back injury in August at work, is going to be seeing a workman’s 
compensation doctor for this; however, she has not done that yet.  The patient states that 
she works at [Employer] and has been lifting heavy metal bowls, however she states that 
she had an onset of back pain down the back of her left leg and the calf and has been 
having occasional numbness in her foot.  The patient states she has been using 
Ibuprofen for this, and it has been somewhat helpful but she is still having the pain.” 

11. In early November 2011 Claimant became frustrated that she had not heard 
back from [F] regarding medical treatment for her lower back.  She obtained [F]’s cell 
phone number and demanded to see a physician for her lower back.  Claimant 
subsequently received a card from [F] and was authorized to visit a doctor of her choosing 
to address her lower back symptoms. 

12. Ms. [E] disputed Claimant’s account and testified that Claimant first 
disclosed her lower back injury on November 8, 2011.  When asked why she did not 
report the injury at the time of the occurrence, Claimant told Ms. [E] that she did not think 
it was that bad.  Ms. [E] immediately telephoned [F] but had to leave a voicemail message 
about the injury report.  [F] met with Claimant and Ms. [E] the following day to discuss the 



  

injury.  Claimant was not sure when the injury occurred, but told [F] and Ms. [E] that it 
happened on a Friday and she was working with Ryan Adams and Mr. [C].  Claimant, [F] 
and Ms. [E] then pulled up the work schedules for the first few weeks that Claimant 
worked for Employer and determined that the only Friday She worked with Mr. Adams 
and Mr. [C] was August 12, 2011. 

13. Ms. [E] also explained that Claimant never complained of back problems 
prior to November 8, 2011.  She also remarked that Claimant appeared to complete her 
job duties without difficulties.  Ms. [E] commented that Claimant sought additional work 
hours after August 12, 2011 and was upset on those occasions when she did not receive 
extra shifts. 

14. [F] testified that she first learned of Claimant’s lower back injury on 
November 9, 2011 when she retrieved a voice mail message from Ms. [E].  She went to 
Employer’s location to meet with Claimant and Ms. [E] about the reported injury.  Claimant 
told [F] that she did not report the injury earlier because she did not think it was that bad.  
Claimant was not sure of the date of injury, but knew that it occurred on a Friday early in 
her employment while working with Mr. Adams and Mr. [C].  [F], Claimant and Ms. [E] 
looked at the work schedules for August and determined that the only date the incident 
could have happened within Claimant’s description was August 12, 2011.  Following the 
meeting [F] completed Employer’s First Report of Injury.  She noted on the form that 
Employer was notified on August 13, 2011 because that was the date Claimant told her 
that she reported the injury to Ms. [E].  However, subsequent to completing Employer’s 
First Report of Injury, [F] further investigated the claim and learned that Ms. [E] did not 
have notice of the injury until November 8, 2011. 

15. [F] also explained that, once she learned of Claimant’s injury, she 
completed the requisite Workers’ Compensation paperwork and gave Claimant a card to 
obtain medical treatment.  She noted that Claimant did not decrease her work activities 
after August 2011 but instead sought additional shifts. 

16. Mr. [C] testified that he worked with Claimant.  He did not learn of Claimant’s 
lower back injury until after she injured her finger in October 2011.  Although Mr. [C] 
recalled working with Claimant on August 12, 2011, he did not recall that Claimant injured 
her back or otherwise experienced lower back symptoms. 

17. Claimant explained that she was not with [F] when [F] completed 
Employer’s First Report of Injury.  In fact, Claimant specified that she never discussed the 
information in Employer’s First report of Injury with [F] but had only reported the 
information to Ms. [E].  The only information Claimant conveyed directly to [F] was that 
she reported the injury to Ms. [E] on the day after it occurred.   

18. On November 18, 2011 Claimant visited Vicki Mathwig, M.D. for an 
examination.  Dr. Mathwig’s report provides:  

Back injury job related in 8/11. Low back pain persists with left sciatic pain 
and numbness….Has ‘excruciating low back pain’ since injuring back at 



  

work, in August 2011.  Reports bending and twisting low back to lift up 50 
lbs bowls….Developed sudden onset of sharp low back pain with 
worsening radiation to posterior left leg.  Feels having difficulty sitting in 
comfortable position.  Has had some numbness in left foot for a few weeks, 
now with new right foot numbness. 

Dr. Mathwig ordered an MRI of Claimant’s lumbar spine, recommended physical therapy 
and prescribed pain medications.  She assigned Claimant work restrictions of no lifting or 
bending. 

 19. On November 28, 2011 Claimant underwent an MRI of her lumbar spine.  
The radiologist noted: “Multilevel degenerative disc disease most advanced at the L4-L5 
level.  Multilevel facet arthropathy with associated neural foraminal encroachment.” 

 20. On December 5, 2011 Claimant visited Physical Therapist Dan Meister at 
Therapy Works of Community Hospital for an initial evaluation.  The physical therapy note 
provides: 

[Claimant] had the onset of back pain while working after lifting 50-pound 
loads. The pain has continued and now she also has some left leg pain and 
numbness….No previous back injuries or surgeries….There has been no 
improvement and actually her back pain and left leg pain have increased 
since the onset in August….Since August she has decreased her activities 
because she was concerned it would aggravate the symptoms.  She 
normally walks on a treadmill for up to an hour and a half but has not done 
that for the past few months.  Her work activities were recently modified and 
she is now doing lighter activity without bending or lifting. 

21. On December 30, 2011 Claimant underwent an initial evaluation with 
Dilaawar Mistry, D.O.  Dr. Mistry’s note specified that Claimant’s injury occurred 
approximately four months earlier on August 12, 2011 while working for Employer.  
Claimant was carrying and twisting while holding a 50 pound mixing bowl.  Dr. Mistry 
diagnosed a bulging lumbar disc and referred Claimant to Matthew Langston, M.D. for an 
epidural injection. 

22. On January 24, 2012 Claimant visited Dr. Langston for an examination.  Dr. 
Lansgston’s report summarized the history of Claimant’s lower back injury.  The report 
provides: 

[Claimant] has a history of an acute onset of sudden low back pain on 
August 12th, 2011.  This occurred at her place of work.  She was bending 
over picking up a heavy mixing bowl and then felt a sudden snap in her 
back.  She states that this pain was a “snapping sensation” located in the 
left lower back.  She immediately put the bowl down and then sat down and 
rested the rest of her shift which was approximately 15 minutes.  She then 
went home.  She was not evaluated at that time.  The following day, she 
went back to work.  She reported this to her supervisor and continued to 



  

have lower back pain but was not evaluated until approximately late 
October or early November. This would have been approximately 2 months 
following her initial injury.  The interim period between the injury and her 
initial evaluation, she describes the pain in her lower back worsened with 
new pain and numbness going down into her left leg. 

23. On January 31, 2012 Claimant returned to Dr. Mistry for an examination.  
Dr. Mistry noted that the disc bulges were Claimant’s pain generator.  He referred 
Claimant to neurosurgeon Robert H. Fox, M.D. for an evaluation. 

24. On February 28, 2012 Claimant underwent an evaluation with Dr. Fox.  He 
recorded that Claimant was injured in August 2011 while working at a local restaurant.  
Claimant was lifting a heavy bowl when she experienced the onset of significant lower 
back pain.  Dr. Fox recommended lower back surgical treatment that included a 
laminectomy and possible L4-L5 fusion for stenosis and spondylosis. 

25. On November 30, 2011 Insurer filed a GAL acknowledging that Claimant 
had suffered a compensable lower back injury and was entitled to receive medical 
benefits.  On January 13, 2012 Insurer filed a second GAL acknowledging that Claimant 
was also entitled to receive Temporary Total Disability (TTD) benefits.  Claimant 
subsequently filed an Application for Hearing seeking to increase her AWW.  On February 
23, 2012 Respondents filed a response to the Application for Hearing challenging the 
compensability of Claimant’s claim and seeking to withdraw the GALs. 

26. Claimant’s pay stubs reflect that she worked increased hours following her 
injury despite lower back pain and symptoms.  She credibly explained that she accepted 
more work hours to compensate for Ms. [E]’s absence because she needed additional 
income to meet her financial obligations.  Her gross earnings for the 20 week period from 
July 29, 2011 through December 16, 2011 were $4,356.72.  Claimant’s gross earnings 
divided by the number of weeks worked or $4,356.72 divided by 20 yields an AWW of 
$217.84.  An AWW of $217.84 constitutes a fair approximation of Claimant’s wage loss 
and diminished earning capacity. 

27. Respondents filed GALs dated November 30, 2011 and January 13, 2012.  
They therefore bear the burden of proof in seeking to withdraw the GALs.  Respondents 
have failed to demonstrate that it is more probably true than not that Claimant did not 
suffer a compensable injury during the course and scope of her employment with 
Employer on August 12, 2011.  Claimant credibly explained that near the end of her shift 
on August 12, 2011 she was washing dishes and picked up a mixing bowl that weighed 
approximately 50 pounds.  Claimant lifted the mixing bowl off a bottom rack, turned to 
wash the bowl in the sink, lifted the bowl into a rinse basin and turned to a rolling stand to 
set the mixing bowl back on the bottom rack.  She twisted her back, felt a snap and 
experienced extreme pain.  Ms. [D] corroborated Claimant’s testimony by testifying that 
she noticed a dramatic decrease in Claimant’s activity level subsequent to August 12, 
2011.  Moreover, Claimant’s medical records consistently reflect that she suffered a lower 
back injury on August 12, 2011.  The records repeatedly specify that Claimant was 
twisting while lifting a 50 pound bowl and experienced immediate lower back pain.  The 



  

records also specify that Claimant decreased her activity levels at home after the incident 
and reported the injury to a supervisor on the day after it occurred.  Finally, the First 
Report of Injury delineates that Employer was notified of Claimant’s injury on August 13, 
2011.  In contrast, Ms. [E] and [F] maintained that Claimant did not notify them of the 
August 12, 2011 incident until November 8-9, 2011.  However, the balance of the 
evidence reflects that Claimant reported the injury shortly after it occurred and any 
recognition of the injury by Employer was delayed.  Furthermore, the overwhelming 
evidence reflects that Claimant was injured while working for Employer on August 12, 
2011.  Respondents are thus not permitted to withdraw the GALs dated November 30, 
2011 and January 13, 2012. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

Compensability 

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement that 
an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). However, “a party seeking to modify an issue 
determined by a general or final admission, a summary order, or a full order shall bear the 



  

burden of proof for any such modification.”  The question of causation is generally one of 
fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. As found, Respondents filed GALs dated November 30, 2011 and January 
13, 2012.  They therefore bear the burden of proof in seeking to withdraw the GALs.  
Respondents have failed to demonstrate by a preponderance of the evidence that 
Claimant did not suffer a compensable injury during the course and scope of her 
employment with Employer on August 12, 2011.  Claimant credibly explained that near 
the end of her shift on August 12, 2011 she was washing dishes and picked up a mixing 
bowl that weighed approximately 50 pounds.  Claimant lifted the mixing bowl off a bottom 
rack, turned to wash the bowl in the sink, lifted the bowl into a rinse basin and turned to a 
rolling stand to set the mixing bowl back on the bottom rack.  She twisted her back, felt a 
snap and experienced extreme pain.  Ms. [D] corroborated Claimant’s testimony by 
testifying that she noticed a dramatic decrease in Claimant’s activity level subsequent to 
August 12, 2011.  Moreover, Claimant’s medical records consistently reflect that she 
suffered a lower back injury on August 12, 2011.  The records repeatedly specify that 
Claimant was twisting while lifting a 50 pound bowl and experienced immediate lower 
back pain.  The records also specify that Claimant decreased her activity levels at home 
after the incident and reported the injury to a supervisor on the day after it occurred.  
Finally, the First Report of Injury delineates that Employer was notified of Claimant’s injury 
on August 13, 2011.  In contrast, Ms. [E] and [F] maintained that Claimant did not notify 
them of the August 12, 2011 incident until November 8-9, 2011.  However, the balance of 
the evidence reflects that Claimant reported the injury shortly after it occurred and any 
recognition of the injury by Employer was delayed.  Furthermore, the overwhelming 
evidence reflects that Claimant was injured while working for Employer on August 12, 
2011.  Respondents are thus not permitted to withdraw the GALs dated November 30, 
2011 and January 13, 2012. 

AWW 
 
 6. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on her earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, 
§8-42-102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate 
an AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair 
approximation of a claimant's wage loss and diminished earning capacity.  Ebersbach v. 
United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 
1997).  Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify the 
AWW if the statutorily prescribed method will not fairly compute a claimant’s wages based 
on the particular circumstances of the case.  In Re Broomfield, W.C. No. 4-651-471 
(ICAP, Mar. 5, 2007). 
 
 7. As found, Claimant’s pay stubs reflect that she worked increased hours 
following her injury despite lower back pain and symptoms.  She credibly explained that 



  

she accepted more work hours to compensate for Ms. [E]’s absence because she needed 
additional income to meet her financial obligations.  Her gross earnings for the 20 week 
period from July 29, 2011 through December 16, 2011 were $4,356.72.  Claimant’s gross 
earnings divided by the number of weeks worked or $4,356.72 divided by 20 yields an 
AWW of $217.84.  An AWW of $217.84 constitutes a fair approximation of Claimant’s 
wage loss and diminished earning capacity. 
 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Respondents’ request to withdraw GALs dated November 30, 2011 and 
January 13, 2012 is denied and dismissed. 

 
2. Claimant earned an AWW of $217.84. 

 
3. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 1, 2012. 

Peter J. Cannici 
Administrative Law Judge 
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ISSUES 

 Did claimant prove by a preponderance of the evidence that his exposure to 



  

aircraft noise over his 36-year career as an aircraft mechanic proximately caused 
his hearing loss and tinnitus? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits? 

FINDINGS OF FACT 

 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates an airline business where claimant has worked as an 
aircraft mechanic for 25 years. Claimant's current age is 60 years. Throughout his career, 
claimant has worked some 36 years as an aircraft mechanic. Claimant has filed a claim 
for workers’ compensation benefits for his high-frequency hearing loss, left greater than 
right, and for tinnitus associated with high-frequency hearing loss. Claimant credibly 
testified regarding his job duties and exposure to work-related noise over the course of 
his career. 

2. Employer referred claimant to Concentra Medical Centers, where he 
underwent audiometric testing. Physicians Assistant Glenn D. Petersen, PA, referred 
claimant to Otolaryngologist Alan F. Lipkin, M.D. On November 15, 2011, Dr. Lipkin 
diagnosed tinnitus, noise-induced hearing loss, and sensori-neural hearing loss. Dr. 
Lipkin reported: 

To a reasonable degree of medical probability, [claimant’s] sloping high 
frequency loss and tinnitus are work related and noise induced. 

Dr. Lipkin recommended hearing aids.  

3. [G] is employer’s senior manager of safety at Denver International Airport.  
Employer has a hearing conservation program.  OSHA requires employees to wear 
hearing protection when exposed to time weighted average noise of 85 decibels (db) or 
greater.  OSHA requires employer to conduct yearly testing of the hearing of employees 
exposed to noise at DIA.  Employer has tested claimant’s hearing annually since 1989.  
Employer provides hearing protection for employees who work outside at DIA. The 
various options include ear plugs and muffs that have a noise reduction rating of 25db to 
33db. Doors from the airport building to the outside have yellow warning labels instructing 
employees that they must wear hearing protection.  Employer provides yearly training to 
employees on the use of hearing protection.  In August of 2010, employer obtained 
dosimeter readings measuring workplace noise at DIA by having certain employees wear 
noise dosimeters.  OSHA also obtained dosimeter noise readings which Mr. [G] indicated 
were consistent with the results obtained by employer. 

4. Claimant’s job requires that he work on aircraft in hangars and at the gates. 
At the gates, claimant walks around aircraft when inspecting them, often while their 
engines are running. Because of excessive noise levels, the FAA has phased out several 
types of jet engines that were used on many aircraft during claimant’s career. Jet engines 



  

manufactured today are much quieter than those used 25 years ago. Many times, 
claimant has to lie underneath jet engines operating at idle and above while he observes 
engines for fluid leaks.  

5. Most aircraft also have auxiliary power units (APUs) that are smaller jet 
engines in the tail section.  The APUs are noisy and run even while aircraft are parked at 
the gates to produce electrical power for the aircraft. Aircraft also have HVAC packs that 
are air turbines that blow out the bottom of the aircraft. The HVAC packs also run most of 
the time and are also noisy. 

6. The FAA requires the use of hearing protection in noisy areas where jet 
engines are running. Employer requires personnel to wear hearing protection when 
outside of the airport building. Hearing protection in the form of foam ear plugs has been 
available for 25 years.  Ear cups and muffs are a more recent development for hearing 
protection. While claimant uses hearing protection at work, there are times when he has 
to remove his hearing protection in noisy areas so that he can communicate with 
coworkers. 

7. Claimant and his coworkers use rivet guns to repair aircraft in the hangar. 
The rivet guns are extremely noisy, even when using hearing protection. Although 
claimant uses hearing protection when he uses a rivet gun, he is often unaware someone 
else will be using a rivet gun until that person starts firing it. During those times, claimant 
often is working without hearing protection until he hears the firing of a rivet gun. 

8. Claimant hunts elk every year.  While he uses hearing protection for target 
practice, he does not use it for hunting. Claimant also uses a 12 gage shotgun when 
hunting geese every year. Claimant usually fires up to 25 shells when hunting geese.  
Claimant does not wear hearing protection when hunting geese. 

9. Employer referred claimant to Edward J. Jacobson, Ph.D., for an 
audiological evaluation on February 17, 2012. Dr. Jacobson’s test results show claimant 
has a peripheral, high-frequency sensori-neural loss of hearing that is greater in the left 
ear.  According to Dr. Jacobson, claimant’s tinnitus is perceived as a high-pitched sound 
and is associated with his high-frequency hearing loss.  Dr. Jacobson explained that 
tinnitus occurs in up to a third of the U.S. population, including those with no work 
exposure to noise. 

10. Dr. Jacobson reviewed records of claimant’s annual hearing tests from 
1989 through May 15, 2011.  Dr. Jacobson also reviewed records of workplace noise at 
DIA obtained by employer in August of 2010 and obtained by OSHA in April 2010.  These 
are the only available measurements of workplace noise levels.  There are no 
measurements available prior to April of 2010.  And there are no measurements available 
from earlier years when claimant worked at Stapleton or from years when he worked 
around older jet engines that produced greater noise. 

11. Dr. Jacobson explained that OSHA requires the use of hearing protection 
for time weighted average noise exposure at the level of 85db and above. Time weighted 



  

average noise exposure at or below 85db has not been shown to cause hearing loss.  
Hearing protection reduces noise levels by some 20db to 30db.  With hearing protection, 
one can withstand exposure to noise of up to 105db without damaging one’s hearing.  
According to Dr. Jacobson, the noise measurements employer obtained in August 2010 
show claimant had not been exposed to damaging levels of noise when using hearing 
protection. 

12. According to Dr. Jacobson, claimant’s age is a factor in his hearing loss, 
independent of his exposure to noise.  Age-related hearing loss starts around age 50 to 
55 as one’s ears change with age.  

13. Dr. Jacobson agrees that some of claimant’s hearing loss is from exposure 
to noise, but not from exposure to noise at work.  Dr. Jacobson stated that most of 
claimant’s hearing loss is from non-work noise, especially from his firing of firearms.  Dr. 
Jacobson wrote: 

[T]he intensity levels of muzzle-blasts ranges from 155-176 db SPL.  Such 
levels … exceed the beneficial properties of an ear plug, muff, or the two 
worn in combination.  Being a right-handed individual [claimant] shoots long 
guns from the right shoulder and this makes the left ear more vulnerable for 
hearing loss compared to the right “tucked” ear.  A characteristic of shooters 
is that 3k Hz is generally impaired in the earlier stages of hearing loss to a 
greater extent than that noted with workplace noise exposures. 

Dr. Jacobson explained that claimant’s testing over the years showed consistent loss on 
the left greater than right and at frequencies more likely to be damaged from impulse 
noise from firearms. Dr Jacobson opined that noise exposure at work did not aggravate or 
accelerate claimant’s hearing loss.  

14.  Dr. Jacobson is an audiologist with specific training and experience in 
diagnosing and evaluating noise-induced hearing loss.  He is a Fellow of the American 
Association of Forensic Examiners and a Diplomat of the American Association of 
Forensic Medicine.  He participates in training regarding hearing loss and interpretation of 
audiogram test results. He has studied noise levels and sound pressure levels generated 
by firearms. He had considerable input into the OSHA regulations regarding noise and 
hearing conservation. Dr. Jacobson’s resume provides a summary of additional 
education, training and experience in Audiology. Dr. Jacobson receives patient referrals 
for evaluation of hearing loss from physicians including, but not limited to, 
otolaryngologists and neurologists. He has testified as an expert in forums from the State 
courts and up through Federal District Court. Dr. Jacobson is accepted as an expert in 
audiology and auditory/vestibular evaluations and industrial audiology, which includes 
diagnostic and causation analysis. 

15. Crediting Dr. Jacobson’s opinion concerning the cause of claimant’s 
hearing loss as persuasive, the Judge finds claimant failed to show it more probably true 
than not that his hearing loss and tinnitus arose out his work for employer. 



  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues that he has proven by a preponderance of the evidence that he 
sustained hearing loss and tinnitus arising out of the duties or work activities of his 
employment.  The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  Section 
8-41-301(1)(c), supra; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000).  The evidence must establish the causal connection with reasonable 
probability.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 (Colo. App. 
1971). The weight and credibility to be assigned expert testimony on the issue of 
causation is a matter within the discretion of the judge. Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002). As fact-finder, the judge should consider 
an expert witness’ special knowledge, training, experience, or research (or lack thereof). 
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959). 

The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 



  

IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by 
§8-40-201(14), supra, as: 
  

[G] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside 
of the employment.  

 
(Emphasis added).  

 A claimant seeking benefits for an occupational disease must first establish the 
existence of the disease and that it was directly and proximately caused by claimant’s 
employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claims, 989 P.2d 
251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).  A 
claimant is entitled to recovery for an occupational disease injury only if the hazards of 
employment cause, intensify, or, to a reasonable degree, aggravate, the disability for 
which compensation is sought.  Anderson v. Brinkhoff, 839 P.2d 819, 824 (Colo. 1993).  
Where the disease for which a claimant is seeking compensation is produced by some 
extrinsic or independent cause, it is not compensable.  Anderson v. Brinkhoff, supra at 
824. 

 Here, Dr. Jacobson provided his expert opinion, which was based on the history, 
claimant’s age, his use of firearms, the results of audiometric testing, and the dosimetry 
noise level testing conducted by employer and OSHA.  Dr. Jacobson’s testimony 
established that, based on the information available, claimant did not sustain noise 
exposure at work sufficient to cause his hearing loss. Dr. Jacobson further testified that, 
with the use of hearing protection, the amount of overall intensity of the noise that 
claimant may have been exposed to at work would be reduced to a point below a level 
that is potentially damaging to his ears. Although Dr. Jacobson indicated that claimant’s 
age is a factor in his hearing loss, most of claimant’s hearing loss is from non-work noise, 
especially from his firing of firearms. 

While the evidence establishes that claimant has a hearing loss, claimant failed to 
show it more probably true that his hearing loss was causally related to noise exposure as 
a condition of his employment with employer.  Dr. Jacobson’s specialty as an Audiologist, 
with substantial and specific training and expertise in evaluating noise induced hearing 
loss and noise exposures, places him in a more informed and persuasive position to 
determine the cause of claimant’s hearing loss. Based upon this, the Judge found Dr. 
Jacobson’s expert opinion more credible and persuasive regarding medical causation of 
claimant’s hearing loss. Dr. Jacobson opined that noise levels at claimant’s work were 
insufficient to cause claimant’s hearing loss. The Judge credited Dr. Jacobson’s opinion 
in finding that claimant failed to show it more probably true that his hearing loss was 
caused, intensified or aggravated, by noise exposure at work. 



  

Claimant thus failed to prove by a preponderance of the evidence that he 
sustained hearing loss and tinnitus arising out of the duties or work activities of his 
employment. The Judge concludes that claimant’s claim for workers’ compensation 
benefits under the Act should be denied and dismissed.  Because claimant’s claim is not 
compensable, the remaining issues regarding medical benefits are moot.   

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant’s claim for workers’ compensation benefits, including medical 
benefits, under the Act, for an injury or occupational disease of hearing loss and tinnitus is 
denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __June 5, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-767-807-03 

ISSUES 

1. Whether the medications prescribed by the Claimant’s authorized treating 
physician, Dr. John Sacha, are both related to the Claimant’s industrial injury and 
reasonably necessary to maintain the Claimant at maximum medical improvement? 

 
2. Whether pool therapy is both related to the Claimant’s industrial injury and 

reasonably necessary to maintain the Claimant at maximum medical improvement? 



  

 
3. Whether Pre-Hearing Administrative Law Judge Purdie committed 

reversible error in granting the Respondent’s motion to prohibit the Claimant’s attorney 
from attending the Respondent’s vocational evaluation and in denying the Claimant’s 
motion to have Respondent’s vocational evaluation recorded? 
 

FINDINGS OF FACT 

1. The Claimant sustained an admitted industrial injury on August 4, 2008. 
The Claimant was placed at Maximum Medical Improvement (MMI) by Darrel K. Quick, 
M.D., on July 13, 2009.  The Claimant objected to the final admission of liability (FAL) and 
requested a division independent medical examination (DIME), which was performed by 
Eric O. Ridings, M.D., on November 18, 2009.  

2. Dr. Ridings concurred with Dr. Quick that the Claimant attained MMI as of 
July 13, 2009. He opined that the “injuries to the knees, ankles, right wrist, and right 
shoulder as well as his closed head injury are related to his injury at work. [The 
Claimant’s] degenerative changes in the cervical spine and the lumbar spine are not 
work-related.”   

3. After Maximum Medical Improvement the Claimant continued to treat with 
his authorized treating physician John T. Sacha, M.D., who continued to prescribe the 
Claimant various medications.  

4. Frank D. Polanco, M.D., performed an Independent Medical Examination 
(IME) of the Claimant on March 14, 2011. Dr. Polanco opined that the Claimant was 
overmedicated, Dr. Sacha’s prescription drug treatment plan did not comply with the 
Medical Treatment Guidelines, and recommended discontinuation of treatment with 
muscle relaxants, narcotic painkillers and sleep aids. Based on the opinions expressed in 
Dr. Polanco’s report, on May 24, 2011, the Respondent’s counsel sent a letter to Dr. 
Sacha notifying him that the Respondent no longer would authorize Flexeril or other types 
of muscle relaxants, temazepam/Lunesta or other types of sleep aids, and Avinza or 
other types of narcotic medications.  

5. On September 8, 2011, Claimant filed an Application for Hearing endorsing 
various issues, including Medical Benefits after Maximum Medical Improvement and 
Permanent Total Disability Benefits. On October 31, 2011, Administrative Law Judge 
Carolyn Sue Purdie entered a Pre-Hearing Conference Order granting the Respondent’s 
motion for protective order prohibiting the Claimant’s counsel from attending the 
Respondent’s vocational expert’s interview of the Claimant and denying the Claimant’s 
motion for an Order permitting the Claimant to record the vocational interview.  

6. PALJ Purdie’s Order reads in pertinent part (paragraph numbers omitted): 



  

Respondents’ motion to prohibit Claimant’s attorney from being present at 
the Respondents’ vocational evaluation is GRANTED. The Workers’ 
Compensation Act makes no provision for a party’s attorney to chaperone a 
vocational evaluation conducted by an opposing party’s expert. The 
undersigned does not interpret Section 8-43-404 C.R.S. to be broad 
enough to permit Claimant to bring any chaperone to a vocational 
evaluation, much less his attorney.  Even if such an argument could be 
made under special circumstances (for example, language difficulties), 
Claimant has failed to establish that he is unable to participate in a 
meaningful vocational evaluation without assistance. 

Claimant’s motion to permit respondents’ vocational evaluation to be 
recorded is DENIED. Section 8-43-404 refers to examinations by 
physicians and chiropractors. Claimant is permitted to have a physician or 
chiropractor attend an examination

7. On November 17, 2011, the Office of Administrative Courts entered an 
Order adding the issue of the Claimant’s appeal of the October 31, 2011, Pre-Hearing 
Conference Order.  

 and any party is permitted to request 
that it be recorded. Section 8-43-404(2). The statute does not afford the 
same opportunities to a Claimant who submits to a vocational evaluation, 
even though it specifically requires a Claimant to submit to both procedures. 
Section 8-43-404(1). It is not within the discretion of the ALJ to read 
nonexistent provisions into the statute. Therefore, the Claimant is not 
entitled to record the Respondents’ vocational evaluation. 

8. On December 8, 2011, Administrative Law Judge Barbo entered a 
Prehearing Order staying the issue of Permanent Total Disability Benefits until the 
Claimant’s appeal of the October 31, 2011, Pre-Hearing Conference Order is resolved.  

9. The testimony of Dr. John Sacha was taken by way of deposition on 
January 5, 2012.   

10. Dr. Sacha attested to the fact that he is only treating the Claimant for his 
lower extremity pain, that he is only allowed to see the Claimant for his lower extremity, 
and that he is prescribing medication for the lower extremity pain.  

11. Dr. Sacha had recently started the Claimant on a BuTrans patch and noted 
that when he last saw him, the Claimant was walking better, had less of an antalgic gait, 
and was in a much better mood.  Dr. Sacha stated that the BuTrans patch made a big 
difference in the Claimant’s overall pain level and he explained that this once-a-week 
patch works especially well for older patients such as the Claimant that may have more 
problems with memory, concentration, and remembering to take their medications on 
time.   



  

12. Dr. Sacha is prescribing the patch only in relation to the pain the Claimant 
experiences in his lower extremity.   

13. Dr. Sacha further testified that the medications that he has prescribed for 
the Claimant are reasonable and necessary and related to the Claimant’s lower extremity 
pain.   

14. At the time of his deposition, the medications being prescribed by Dr. Sacha 
for Claimant included:  BuTrans patch for pain; Paxil, which helps with depression and 
mood disorder; Celebrex, an anti-inflammatory that also helps with pain; Senna, a stool 
softener; Flexeril, a muscle relaxer; and temazepam or Restoril, which is a sleep 
medication that also helps with muscle relaxation.   

15. It was Dr. Sacha’s specific testimony that all of the aforementioned 
medications are being prescribed for Claimant’s work-related lower extremity injury, that 
they are all related to the work-related lower extremity injury, and that they are all 
reasonable and necessary for Claimant’s maintenance care resulting from his 
work-related injury.   

16. Dr. Sacha agreed with Dr. Polanco’s recommendation that the Claimant be 
provided with pool therapy in order to reduce the Claimant’s use of medication.   

17. The ALJ finds Dr. Sacha’s opinions and analysis to be more credible than 
any medical evidence to the contrary. 

18. The Claimant has established that it is more likely than not that he is in need 
of the medications being prescribed by Dr. Sacha in order to maintain his MMI status for 
his work related injuries. 

19. The Claimant has established that it is more likely than not that he is in need 
of the pool therapy being prescribed by Dr. Sacha in order to maintain his MMI status for 
his work related injuries. 

20. The ALJ finds that PALJ Purdie’s Order is clearly within the bounds of 
reason in applying the statute and the ALJ finds no abuse of discretion. 

21. The Claimant has failed to establish that PALJ Purdie abused her discretion 
in entering a protective order prohibiting the Claimant’s counsel from attending the 
Respondent’s vocational expert’s interview of the Claimant and denying the Claimant’s 
motion for an Order permitting the Claimant to record the vocational interview. 

CONCLUSIONS OF LAW 



  

1. The Claimant has the burden of proof to establish that the prescribed 
medications and pool therapy are both related to the work injury and reasonable and 
necessary to maintain the Claimant’s condition after reaching maximum medical 
improvement.    See section 8-43-201, C.R.S. (claimant has burden of proof to establish 
entitlement to benefits); Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988)(recognizing availability of appropriate medical care after claimant reached 
maximum medical improvement).  The determination of whether the Claimant has 
sustained his burden of proof is a question of fact for resolution by the Administrative Law 
Judge.  City and County of Denver School District 1 v. Industrial Commission, 682 P.2d 
513 (Colo. App. 1984); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  The 
issue being factual in nature, it is the Administrative Law Judge’s sole prerogative to 
determine the weight and sufficiency of the evidence, to make credibility determinations, 
and to resolve conflicts in the evidentiary record.  Halliburton Services v. Miller, 720 P.2d 
571 (Colo. 1986); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002). 

2. A Prehearing Administrative Law Judge has jurisdiction to issue 
interlocutory orders determining discovery matters. § 8-43-207.5. An independent 
medical examination is a form of discovery. Newell v. Engle, M.D., 899 P.2nd 273 (Colo. 
App. 1994)(granting sanctions pursuant to C.R.C.P. 37 for failure to comply with order 
compelling attendance at psychiatric examination pursuant to C.R.C.P. 35(a)).  
Therefore, the Prehearing Conference Order dated October 31, 2011, granting 
Respondents’ motion for protective order precluding Claimant's attorney from attending 
the vocational interview or from recording the interview was within the authority granted to 
a Prehearing Administrative Law Judge by statute.  

3. The legal standard for review of an alleged abuse of discretion is whether, 
under the totality of the factual circumstances at the time of the Administrative Law 
Judge’s determination, the Administrative Law Judge’s order “exceeds the bounds of 
reason.” Mills v. Jacobs Entertainment, W. C. No. 4-609-019 (April 6, 2011), citing 
Rosenberg v. Board of Education of School District # 1, 710 P.2d 1095 (Colo. 1985). 

4. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that he is entitled to post-MMI maintenance care as being prescribed by 
Dr. Sacha. 

5. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that he is entitled to pool therapy as being prescribed by Dr. Sacha. 

6. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that PALJ Purdie abused her discretion in issuing an 
order that granted the Respondent’s motion to prohibit the Claimant’s attorney from 
attending the Respondent’s vocational evaluation and in denied the Claimant’s motion to 
have Respondent’s vocational evaluation recorded. 



  

ORDER 

 It is therefore ordered that: 

1. The Respondent shall provide post-MMI maintenance medical care as 
determined by Dr. Sacha. 

2. The Respondent shall provide the Claimant with pool therapy as prescribed 
by Dr. Sacha. 

3. The Claimant’s request to overturn PALJ Purdie’s prehearing order is 
denied and dismissed. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: June 6, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-810-820-01 

ISSUE 



  

 The issue for determination is liability for a January 3, 2011 medical bill from 
Exempla St. Joseph Hospital and penalty.  

FINDINGS OF FACT 

1. Claimant sustained this compensable injury to her low back on March 9, 
2008. Claimant testified that she did not receive a list of two physicians for her to choose 
for treatment. She reached maximum medical improvement on April 14, 2010. Insurer 
admitted liability for post MMI medical benefits.  

2. Claimant underwent knee replacement surgery on December 22, 2010 
unrelated to this claim. Following the surgery, Claimant was directed to use a CPM 
machine. The CPM machine slowly moved her knee.  

3. Claimant had a sudden onset of pain on January 3, 2011, while using the 
CPM machine. Claimant though that she could not make it through the night without 
immediate medical care. Claimant sought treatment at the Emergency Department at St. 
Joseph Hospital.  

4. Dr. Margaret Chong, M.D., examined Claimant in the emergency room on 
January 4, 2011. Claimant complained of pain at the big toe and plantar aspect of her left 
foot after using the CPM machine. The primary diagnosis was leg pain.  

5. Rick S. Schwettmann, M.D., examined Claimant on January 27, 2011. 
Claimant complained of low back pain, and pain in the right buttock, left leg, and left foot. 
There is no mention in the medical report of the incident while using the CPM machine or 
the emergency room visit.  

6. Claimant’s counsel sent Insurer a bill from Exempla St Joseph on January 
25, 2011. The bill was not accompanied by any medical documentation. The charges 
were for $4,337.60, with “adjustments” of $3,470.54, for a total amount of $867.06. The 
primary insurer on the bill was noted to be Kaiser HMO. Insurer took no action.  

7. On March 9, 2011, Claimant’s attorney again wrote to Insurer requesting 
that the medical bill be paid. The adjustor requested the records from St. Joseph 
Emergency Department on March 31, 2011. Those records were received on June 15, 
2011. The adjustor wrote to St. Joseph Hospital on June 15, 2011, and denied liability. 
The adjustor stated that the services rendered were not related to the compensable 
injury.  

8. The adjustor received a handwritten letter from Dr. Hansen in November 
2011. Dr. Hansen is an authorized treating physician on this claim. Dr. Hansen was asked 
if the treatment Claimant received on January 3, 2011 was related to the March 2009 
work related injury. Dr. Hansen answered, but the adjustor could not read the 
handwriting. The adjustor called Dr. Hansen who stated that he wrote, “While difficult to 
assume causality, certainly these issues are related.” This did not change the adjustor’s 
opinion that the bill was not related to the compensable injury.  



  

9. Claimant received a medical bill from St. Joseph Hospital. She told St. 
Joseph Hospital to bill the Insurer. Kaiser, Claimant’s heal insurance, paid part of the bill. 
Insurer did not pay the bill. The matter was referred for collection and it affected 
Claimant’s credit. A home loan was denied.  

CONCLUSIONS OF LAW 

 An insurer is liable for the medical care an injured worker receives that is 
reasonably necessary to cure or relieve the worker from the effects of a compensable 
injury. Section 8-42-101(1), C.R.S. This liability may continue after maximum medical 
improvement. Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). In this claim, 
Insurer has admitted it was liable for medical after MMI. Insurer may contest any 
particular treatment after MMI as not related to the compensable injuries.  

 Claimant had a sudden onset of pain on January 3, 2011, while using a CPM 
machine as part of her rehab from a non-work related condition. Claimant sought 
treatment at St. Joseph Emergency Department. The notes from St. Joseph Emergency 
Department do not shed light on whether Claimant’s sudden onset of pain was the result 
of this compensable injury or the result of using the CPM machine. Dr. Hansen did state in 
November 2011 that it was difficult to assume causality, but that the compensable injury 
and the pain Claimant experienced were certainly related. Dr. Hansen did not give the 
basis for that opinion, and it does not appear that he had examined Claimant at any time 
shortly after the January 3, 2011 incident. The opinion of Dr. Hansen is not persuasive.  

 Claimant has failed to meet her burden to show that the treatment she received at 
the emergency room on January 3 and 4, 2011 was related to the compensable accident. 
Insurer is not liable for the costs of the emergency room care.  

 Claimant seeks a penalty against Insurer for a violation of Rule 16-11(C), WCRP, 
which deals with contested payment for billed services based on medical issues. The 
Rule requires an insurer, within 30 days of receiving a medical bill and supporting medical 
documentation, to have the bill reviewed by a physician and to admit to the bill or to 
contest payment in writing. Rule 16-11(C)(1), WCRP. However, Rule 16-11(B) deals with 
contested payments for bill services based on non-medical issues. Non medical issues 
include that the billed services are not related to the admitted injury. Rule 16-11(B)(1), 
WCRP. This rule does not provide for review for a medical care provider, but does require 
Insurer to submit to the billing party a written notification of contest. Rule 16-11(B)(3), 
WCRP. 

 Insurer contested the St. Joseph Emergency Department bill because it was not 
related, a non-medical reason. Rule 16-11(B), WCRP, applies. Insurer did not have the 
bill and the medical documentation until June 15, 2011. Insurer denied the bill as not 
related to the claim on the same day. Insurer has complied with Rule 16-11(B), WCRP. 
Insurer is not liable for a penalty.  

ORDER 

 It is therefore ordered that: 



  

1. Insurer is not liable for the medical bill it received from St. Joseph Hospital 
for the treatment rendered to Claimant on January 3 and 4, 2011.  

2. Insurer is not liable for a penalty under Rule 16-11, WCRP.  

DATED: June 6, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-790-901-01 

 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an injury 
to his right shoulder arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that an average weekly 
wage (AWW) of $857.73 more fairly approximates his wage loss from the injury? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
permanent partial disability (PPD) benefits based upon Dr. Kuper’s rating of 13% 
of the upper extremity? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

 Employer operates a food distribution business.  Claimant started working 
for employer as a temporary worker in August of 2008. On October 19, 2008, employer 
hired claimant to work in the warehouse as a shipper, operating an electric powered pallet 
jack referred to as a “fast jack”. The fast jack is designed for one-handed operation, such 
that the operator can ride it while controlling direction and speed with one hand. The 
operator uses one hand to operate a grip-throttle while holding onto a stationary bar with 
the other hand. The grip-throttle regulates speed and forward and backward directions. 
The grip-throttle is located on a handle used to steer the fast jack left or right.  The 
operator can operate the fast jack standing on either side of the steering handle. 

 In February of 2009, claimant developed progressive frequent locking 
sensations of his right fingers and thumb, which he attributed to operating the grip-throttle 
of the fast jack. Claimant’s primary care physician, Joseph Lavoto, M.D., referred him to 
Orthopedic Hand Surgeon Thomas G. Mordick II, M.D., who first evaluated him on March 



  

12, 2009.  Claimant reported to Dr. Mordick a 2-week history of right hand pain and 
burning sensation and pain in his right elbow, which he attributed to gripping and 
operating the grip-throttle of the fast jack. Dr. Mordick administered injections of cortisone 
into his fingers to relieve symptoms. 

 Claimant is right-hand dominant. On March 13, 2009, claimant reported a 
repetitive motion type injury to his right hand and wrist from operating the fast jack. Insurer 
has admitted liability for workers’ compensation benefits related to claimant’s right hand, 
wrist, and elbow complaints. 

 Employer referred claimant to Arthur Kuper, D.O., who first evaluated him 
on March 13, 2009. Claimant reported right hand, right wrist, and right elbow pain that 
began in February of 2009. Dr. Kuper recorded the following mechanism of injury: 

 [Claimant] attributes this [gradual onset of right hand pain] to using 
his hand continuously on the hand control of the fast jack …. He drives the fast jack 
throughout his shift. He has now been working 8 hours a day, but he was working 
up to 12 hours a day or even more a month ago. Controlling the jack involves 
constant, repetitive gripping with the right hand and forceful hyperflexion and 
hyperextension of the wrist. 

 In response to questioning by Dr. Kuper, claimant denied any right shoulder 
or neck pain or any type of left upper extremity symptoms. 

 Upon physical examination of claimant on March 13, 2009, Dr. Kuper noted 
the following findings: 

 He has no [right] shoulder tenderness or upper arm tenderness. He 
is tender over the lateral epicondyle in the elbow, but nontender over the medical 
epicondyle. He has no forearm tenderness. 

 Dr. Kuper attributed claimant’s right hand, wrist, and elbow complaints to 
ergonomic stress from repetitive and constant use of hand controls. Dr. Kuper referred 
claimant back to Dr. Mordick’s office and restricted him from repetitive gripping or use of 
hand controls with his right hand. Although claimant returned to modified work at 
employer, his duties after March 13, 2009, did not involve operating the fast jack. 

 Dr. Mordick’s colleague, Orthopedic Hand Surgeon Sean Griggs, M.D., 
performed surgeries on May 17, 2010, and on June 16, 2010. The May 17th arthroscopic 
surgery involved repair of a tear of the scapholunate tear and debridement and release of 
the interosseous nerve to treat right elbow epicondylitis.  The June 16th surgery involved 
release of the 1st, 4th, and 5th fingers of the right hand. 

 On February 24, 2011, Dr. Kuper placed claimant at maximum medical 
improvement (MMI) for his right hand, wrist, and elbow injury. Dr. Kuper rated claimant’s 
permanent medical impairment at 13% of the upper extremity, which he converted to 8% 
of the whole person according to the American Medical Association Guides to the 
Evaluation of Permanent Impairment, Third Edition (Revised). Dr. Kuper imposed 



  

permanent physical activity restrictions and recommended one year of maintenance 
treatment to monitor claimant’s pain medications.  Dr. Kuper cautioned claimant about his 
overuse of Tramadol pain medication. 

 At insurer’s request, Physiatrist Lawrence A. Lesnak, D.O., performed an 
independent medical examination of claimant on February 21, 2011.  Dr. Lesnak testified 
as an expert in the area Physical Medicine and Rehabilitation and Level II Accreditation. 
Dr. Lesnak obtained a history from claimant, examined him, and then reviewed his 
extensive medical record history before preparing his report and addendum report. 

 Dr. Kuper testified it medically improbable that claimant’s right shoulder 
condition is causally related to operating the fast jack. Dr Griggs likewise opined that 
claimant’s operation of the fast jack would not have caused the tear to the rotator cuff of 
his right shoulder. Dr. Lesnak listened to claimant’s testimony and stated that, even 
crediting claimant’s statement that the fast jack jerked his shoulder, such mechanism 
would not cause a high-grade tear of his rotator cuff.  Dr. Lesnak stated it medically 
improbable that operation of the fast jack caused the tear of claimant’s right rotator cuff. 
Dr. Lesnak explained that claimant did not complain of right shoulder symptoms until after 
he was on restrictions and no longer operating the fast jack.  Dr. Lesnak’s medical opinion 
was persuasive and consistent with medical opinions of Dr. Kuper and Dr. Griggs.  

 Claimant testified that he reported right shoulder pain to Dr. Kuper on March 
13, 2009, and that Dr. Kuper is lying when he denies claimant reported such symptoms. 
Claimant’s testimony concerning causation of his right shoulder condition was 
inconsistent with the medical record history and lacked credibility. The Judge instead 
credits Dr. Kuper’s medical record history. 

 Claimant failed to show it more probably true than not that operating the fast 
jack proximately caused, accelerated, or reasonably aggravated the rotator cuff tear of 
his right shoulder. As found, claimant’s testimony concerning the onset of his right 
shoulder symptoms lacked credibility. The Judge instead credited the medical opinions of 
Dr. Lesnak, Dr. Kuper, and Dr. Griggs in finding it medically improbable that operation of 
the fast jack proximately caused, accelerated, or reasonably aggravated the rotator cuff 
tear of his right shoulder.  

 Claimant showed it  more probably true than not that an AWW of $857.73 
more fairly approximates his wage loss from the injury because it is based upon 
claimant’s earnings during the 15 weeks prior to February 1, 2009.   

 The Judge credits Dr. Kuper’s impairment rating of 13% of the right upper 
extremity as persuasive because he assessed claimant’s permanent medical impairment 
at the time claimant reached MMI on February 24, 2011. Claimant’s loss involves 
functional impairment of the right upper extremity as it is described at §8-42-107(2)(a).   

 

CONCLUSIONS OF LAW 



  

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability of Right Shoulder: 
 
 Claimant argues he has proven by a preponderance of the evidence that he 
sustained an injury to his right shoulder arising out of and within the course of his 
employment. The Judge disagrees. 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by 
§8-40-201(14), supra, as: 
  

[G] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside 
of the employment.  

 
(Emphasis added). 



  

 A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the claimant’s 
employment duties or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251, 252 (Colo. App. 1999). This section imposes additional proof 
requirements beyond that required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not 
defeat a claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of the 
disease, the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id.   

 Here, the Judge found claimant failed to show it more probably true than not that 
operating the fast jack proximately caused, accelerated, or reasonably aggravated the 
rotator cuff tear of his right shoulder. Claimant thus failed to prove by a preponderance of 
the evidence that he sustained an injury to his right shoulder arising out of and within the 
course of his employment. 

 The Judge concludes that claimant’s request for benefits under the Act for his right 
shoulder condition should be denied and dismissed. 

B. AWW: 

 Claimant argues he has proven by a preponderance of the evidence that an AWW 
of $857.73 more fairly approximates his wage loss from the injury. The Judge agrees. 

 Section 8-42-102(2), supra, requires the ALJ to base claimant's AWW on his 
earnings at the time of injury.  Section 8-42-102(3), supra, grants the ALJ discretionary 
authority to alter that formula if for any reason it will not fairly determine claimant's AWW.  
Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective of 
calculating AWW is to arrive at a fair approximation of claimant's wage loss and 
diminished earning capacity.  Ebersbach v. United Food & Commercial Workers Local 
No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).   

 As found, claimant showed it  more probably true than not that an AWW of $857.73 
more fairly approximates his wage loss from the injury because it is based upon 
claimant’s earnings during the 15 weeks prior to February 1, 2009. Claimant thus proved 
by a preponderance of the evidence that an AWW of $857.73 more fairly approximates 
his wage loss from the injury. 

 The Judge concludes that insurer should recalculate claimant’s compensation 
benefits based upon an AWW of $857.73. 

C. Permanent Partial Disability (PPD) Benefits:  



  

  Claimant argues he has proven by a preponderance of the evidence that he is 
entitled to PPD benefits based upon Dr. Kuper’s rating of 13% of the upper extremity. The 
Judge agrees. 

 The term "injury" refers to the part of the body that has sustained the ultimate loss.  
Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of 
§8-42-107(1), the term "injury" refers to the part or parts of the body that have been 
functionally impaired or disabled as a result of the injury.  Maree v. Jefferson County 
Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL 
Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), supra, 
limits medical impairment benefits to those provided in subsection (2) where the 
claimant's injury is one enumerated on the schedule.  The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder.  Maree v. Jefferson 
County Sheriff's Department, supra. 

The Judge found Dr. Kuper’s impairment rating of 13% of the right upper extremity 
persuasive because he assessed claimant’s permanent medical impairment at the time 
claimant reached MMI on February 24, 2011. Claimant’s loss involves functional 
impairment of the right upper extremity as it is described at §8-42-107(2)(a). 

The Judge concludes insurer should pay claimant PPD benefits pursuant to 
§8-42-107(2)(a), based upon Dr. Kuper’s impairment rating of 13% of the right upper 
extremity.   

 

ORDER 

 

Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant’s request for benefits under the Act for his right shoulder condition 
is denied and dismissed. 

2. Insurer shall recalculate claimant’s compensation benefits based upon an 
AWW of $857.73. 

3. Insurer shall pay claimant an award of PPD benefits pursuant to 
§8-42-107(2)(a), based upon Dr. Kuper’s impairment rating of 13% of the right upper 
extremity. 

4. Insurer may credit against this award of PPD benefits any benefits already 
paid claimant for permanent disability. 

5. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 



  

6. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __May 6, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-391-02 

ISSUES 

 The following issues were raised for consideration at hearing: 

a. Whether Claimant suffered a compensable injury on August 10, 2011, in the 
course and scope of her employment for the Employer; and 
 
b. Whether Claimant is entitled to an order awarding medical benefits which are 
reasonably necessary and related to the work injury. 

 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

 1.Claimant has been employed by the Employer for approximately 17 years.  She 
has worked in the Sanitation Department for the last 10 years.  Claimant washes heavy 
large equipment. 

 2.On August 10, 2011, Claimant testified that she washed large equipment used in 
bread making.  She further testified that later, on August 10, 2011, Claimant was at home 
after finishing her work shift with the Employer.  She testified that she had been home for 



  

two hours when she experienced pain in her neck.  Claimant testified that she took over 
the counter medication for her pain and reported the injury to her employer on August 12, 
2011.  Claimant testified that she associated her neck pain which arose two hours after 
she got off work while she was at home with her work activities earlier in the day when she 
was washing large equipment used for bread making.   

 3.In August 2002, Claimant suffered head and neck symptoms after a motor 
vehicle accident.  Claimant was treated for head and neck symptoms for 10 months 
following the motor vehicle accident.   

 4.Prior to August 2002, Claimant also had headaches and medical records reflect 
that she was treated for those headaches through the date of the hearing in this matter. 

 5.In May 2011, Claimant had the onset of neck, right shoulder and right arm pain.  
Claimant testified that she had no injury which brought about her neck pain.  She testified 
that she was told to rest and took thirteen days off of work.   

 6.Dr. Michael Striplin testified at hearing in this matter.  The doctor conducted an 
independent medical evaluation of Claimant on December 28, 2011, during which he 
reviewed Claimant’s medical records and examined Claimant.  Dr. Striplin noted that 
Claimant reported to him that she had a motor vehicle accident in August 2002; however, 
she reported that she only treated for her injuries from the motor vehicle accident for two 
months before all symptoms resolved.  The doctor noted that the medical records 
reflected that Claimant treated for ten months the symptoms of the motor vehicle 
accident. 

 7.Dr. Striplin further testified that the medical records reflected that in May 2011, 
Claimant had right shoulder and right upper extremity symptoms.  He testified that the 
records reflected that by June 8, 2011, three days before Claimant’s alleged work related 
injury, Claimant reported that the right upper extremity symptoms resolved but the neck 
and right shoulder symptoms continued. 

 8.It was Dr. Striplin’s credible and persuasive opinion that Claimant’s current 
symptoms are caused by degenerative disk disease in the cervical spine.  Dr. Striplin 
opined that it was not medically probable that Claimant had a cervical strain on August 10, 
2011, in the course and scope of her employment for the Employer. 

  9.Furthermore, upon Claimant’s report of injury to the Employer on August 12, 
2011, Claimant was referred to Concentra Medical Centers for medical treatment.  
Claimant treated with Dr. Raymond Rossi, M.D.  Dr. Rossi imposed work restrictions, no 
lifting over five pounds and no pushing or pulling over ten pounds, and prescribed 
Ibuprofen and Tramadol for pain.   

 10.On August 17, 2011, Claimant treated with Dr. Joel Boulder, M.D.  He 
continued Claimant’s restrictions with the addition of no reaching over shoulder and no 
repetitive neck movements.  Dr. Boulder recommended physical therapy. 



  

 11.On August 17, 2011, Claimant underwent a MRI which showed a C5-C6 
spondylosis.   

 12.On September 7, 2011, Claimant was placed at maximum medical 
improvement and discharged from care by Dr. Boulder.  Dr. Boulder credibly opined that 
Claimant’s neck problems are related to degenerative disc disease and are not work 
related.  Dr. Boulder appeared to believe that Claimant had a work related cervical strain 
based on Claimant’s report of a work injury on August 10, 2011.  This was not deemed 
credible.  Dr. Striplin, likewise, did not agree with this opinion. 

 13.Based on the medical records, Claimant’s testimony, and Dr. Striplin’s opinion 
regarding causality, it is found that Claimant failed to sustain her burden of proof to 
establish a work related injury occurring on August 10, 2011.  Further supportive of this 
conclusion is, at least, in part, Dr. Boulder’s decision to discharge Claimant reporting that 
her condition is related to degenerative disc disease.   

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are reached. 

 
1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 

the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
3. To sustain a finding in Claimant’s favor, the Claimant must do more than put 

the mind of the trier of fact in a state of equilibrium. If the evidence presented weighs 
evenly on both sides, the finder of fact must resolve the question against the party having 
the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. 
Robinson, 772 P.2d 62 (Colo. 1989). 

 
4. Claimant failed to sustain her burden of proof to establish that she suffered 

an injury in the course and scope of her employment for the Employer on August 10, 
2011. The opinions of Dr. Striplin and Dr. Boulder on the issue of causation are found to 
be credible and persuasive that Claimant’s condition is not related to her work activities 
for the Employer.  It is concluded based on the credible and persuasive evidence 
presented at hearing that Claimant did not have an acute event at work on August 10, 



  

2011, which was associated with her work activities.  It is further concluded that Claimant 
reported an insidious onset of symptoms two hours after leaving work on August 10, 
2011, with diffuse pain symptoms including the posterior cervical spine, the right shoulder 
girdle, and right upper extremity and a MRI finding of C5-C6 spondylosis.  These facts, 
along with Claimant’s medical records and physicians’ reports and testimony, do not 
support Claimant’s claim of a work injury. 

 

ORDER 

 It is therefore ordered that: 

 1. The Claimant claim for benefits is denied and dismissed. 

 2.All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __June 5, 2012________ 

Margot W. Jones 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-792-01 

ISSUES 

 The issues for determination are compensability, authorized providers, medical 
benefits, and temporary disability benefits, including responsibility for termination. 

FINDINGS OF FACT 



  

1. Claimant testified that she was injured at work on January 15, 2012. She 
testified that she was lifting boxes and throwing them in the trash. She testified that the 
first several boxes were empty. She testified that the next box had ice in it and weighed 
forty to fifty pounds. She testified that she was lifting from her knees and that, as she lifted 
the unexpectedly heavy box, her shoulder ‘snapped’ and she felt pain.  

2. Claimant testified that another employee, [H], who was a union rep., was 
waiting to empty her own trash when this incident occurred. Claimant testified that she 
cried out when she was hurt, that [H] asked if she was okay, and that she told her she 
hurt. [H] testified that she did not see Claimant get injured on January 15, 2012, that 
Claimant did not cry out or appear to be injured, and that Claimant did not report an injury 
to her on January 15, 2012.  

3. Claimant testified that she reported the accident to [I], her supervisor, on 
January 15, 2012. She testified that she told him that she was injured throwing out the 
trash. [I] testified that Claimant did not tell him of he accident until Friday, January 20, 
2012.  

4. Claimant testified that on the following Tuesday, January 17, 2012, she 
spoke to [H] and told her that her arm hurt. Claimant testified that she again told [H] that 
she hurt on Thursday, January 19, 2012.  [H] testified that Claimant did not tell her of the 
accident or injury until about one week after, around January 22, 2012 

5. Claimant last worked on Friday, January 20, 2012.  

6. Claimant testified that on January 22, 2012 she could not lift a box. Claimant 
testified that she told [J], a supervisor, that she could not work. She went to University 
Hospital for treatment.  

7. Claimant sought treatment at University Hospital on January 22, 2012. the 
diagnosis was “disorder of bursae and tendons in shoulder region.” Claimant was 
directed not to work for a week.  

8. Claimant sought treatment at the emergency room at Centura on January 
23, 2012. Claimant reported that she had been injured at work two weeks previously 
when she “caught a heavy box”, and was reinjured when extending her arm with a heavy 
bag.  

9. Employer terminated Claimant’s employment on February 3, 2012. 
Claimant testified that she was told by Chelsea that she was terminated for lying about the 
accident on January 15, 2012. [K], the HR Director, testified that she terminated 
Claimant’s employment for lying that an accident occurred and that [H] witnessed the 
accident. She testified that Claimant told her that she injured herself at the compactor at 
7:30 pm. She testified that she reviewed video showing the compactor that day from 7:00 
to 7:30 p.m. and it did not show Claimant was there.  

10. Claimant testified that she went through a supervisor’s desk on looking for 
blades to change, and that the supervisor had given her permission to do so. [I] testified 



  

that he talked to Claimant about going through the supervisor’s desk. He testified that 
Claimant initially denied doing so, but when she was told that a video showed her doing it, 
Claimant testified that she was looking for a screw to hang a poster or calendar in her 
locker. [H] testified that Claimant initially denied the incident at a supervisor’s desk, but 
later admitted to looking in the desk for a screw.  

11. Scott Primack, D.O., examined Claimant on April 19, 2012. He prepared a 
report and testified at the hearing. Dr. Primack did a sonogram of the left shoulder that 
showed only minimal degenerative changes at the acromioclavicular joint and within the 
rotator cuff tendon complex. It is Dr. Primack’s opinion that the accident could not have 
happened as Claimant described; that the mechanics described were improbable. The 
opinion of Dr. Primack is credible and persuasive.  

12. Credible witnesses have contradicted much of Claimant’s testimony. 
Claimant’s testimony is not credible.  

CONCLUSIONS OF LAW 

A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

The testimony of Claimant is not credible. Claimant has failed to establish by a 
preponderance of the evidence that she was injured at work on January 15, 2012. The 
claim is not compensable.  

ORDER 

 It is therefore ordered that the claim is denied and dismissed.  



  

DATED: June 7, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-855-402-01 and WC 4-861-178-02 

STIPULATIONS 

 1. The parties stipulate that they will only proceed on the issues of 
compensability and medical benefits and all other issues endorsed will be reserved 
pending determination of compensability. 

 2. If the Claimant’s claim is found to be compensable, the parties stipulate that 
the treatment by Dr. Dickson and her referrals, up to this date, is reasonable and 
necessary and that Dr. Dickson is the authorized treating physician. 

 3. The parties stipulate that the Claimant’s average weekly wage (“AWW”) is 
$1,322.77. 
 

ISSUES 
 

 1. Whether the Claimant has established by a preponderance of the evidence 
that he suffered a compensable occupational disease.  

 2. If the Claimant’s claim is compensable, whether the Claimant proved that 
medical treatments are causally related and reasonably necessary to cure and relieve the 
effects of his occupational disease.  

FINDINGS OF FACT 
 

 1. The Claimant started his employment with the Employer on April 1, 1995.  
His original job title was pipes and trades.  Currently, his title is correctional support, 
licensed trade supervisor 2, HVAC.  His main responsibilities were to run the Skyline 
maintenance department, where he is in charge of maintaining the heating, air 
conditioning, plumbing, electrical, carpentry, roofing, and anything else maintenance may 
do.  He also performs HVAC work at multiple sites, including *A, *B, *C, and main 
refrigeration for the warehouses.  Main refrigeration includes anything having to do with 
heating, boilers, roof-top units, kitchen equipment, freezers, walk-in coolers, reach-in 
coolers, reach-in freezers, bakery ovens and steam kettles. 
 



  

 2. Running the *B maintenance department included responsibilities of 
supervising three full-time employees.  The Claimant testified he spent about half his time 
during the week running the *B maintenance department.  However, when running the *B 
maintenance department, the Claimant indicated he would be in the field, performing 
labor about seventy-five percent of the time.  His supervisory duties often coincided with 
his duties performing labor.  The remainder of time, approximately 25% of the time, would 
be spent ordering evaluations every quarter and doing payroll once a month and 
completing other administrative tasks.  The Claimant’s work week consists of 40 hours 
and his daily 8-hour shift includes approximately 6 to 6 ½ hours of labor performed in the 
field each day.  The Claimant’s testimony regarding the division of his duties and the time 
he spent at labor tasks was credible and persuasive and is found as fact.   
 
 3. The Claimant testified that ninety percent of the work he performs is 
outside, and that he has to use hundreds of different types of hand tools in all his jobs. He 
uses trigger type tools, drills, nut drivers, screwdrivers, sledge hammers, recovery 
cylinders, wrenches, and thousands of other hand tools.  Some of the tools he uses are 
vibrating tools, such as the hammer drill (which pulsates allowing the operator to break 
through concrete) and the power auger.  Specifically, the Claimant testified that recently 
two bathrooms were remodeled and the floors were jack-hammered to remove them and 
then the plumbing was replaced.  The Claimant testified that he does a lot of pinching with 
the wiring work he does, and that because a lot of the units are older and there are no 
wiring diagrams, he often helps with these tasks.  The Claimant also testified that he is 
required to grip almost all of the hand tools he uses.  Claimant’s testimony about the tools 
he uses and their operation was credible and is found as fact.   
 
 4. When working on the boilers as part of his duties, the Claimant would be in 
uncomfortable positions for his body and hands while working on a burner assembly unit.  
When he worked on coolers, freezers and walk-in freezers, that he would spend two to 
three hours at a time in temperatures ranging from ten below zero to forty degrees, but 
that the work is such that he has to come out to warm up every once in a while.  The 
confined space of his work area prevented him from wearing gloves. 
 
 5. The Claimant testified that the onset of his symptoms began about two 
years ago.  He testified that he began developing numbness in his bilateral pinky fingers 
but initially attributed it to old age and possibly arthritis.  Currently, the Claimant still has 
the numbness in his pinky fingers, but he also has pain on the whole top part of his right 
hand and the palm side of his right wrist.  Some days, the Claimant has difficulty grabbing 
hold of larger objects.  About the same time period, the Claimant testified that he began to 
notice symptoms in his left arm.  Claimant indicated that heat would assist in relieving his 
pain, but that work activities would cause his symptoms to flare up.  Claimant’s testimony 
regarding the onset and description of his symptoms was credible and is found as fact.   
 
 6. The Claimant had also suffered a compensable neck injury and during the 
workup for the March 16, 2011 cervical spine claim, the Claimant underwent 
electrodiagnostic studies by Dr. Timothy Sandell on June 16, 2011.  The studies revealed 
electrodiagnostic evidence suggestive of mild ulnar nerve slowing at the left elbow, 



  

suggestive of left cubital tunnel syndrome, median sensory nerve slowing in the bilateral 
wrists, suggestive of mild bilateral carpal tunnel syndrome, and possible impingement at 
Guyon’s canal (Claimant’s Exhibit 7, pp. 30-33).  The Claimant contends that these 
findings were caused by his employment at the DOC.  The Claimant was informed by his 
physicians treating him in connection with his March 16, 2011 cervical spine claim that 
these findings were unrelated to that claim, and that a new claim should be filed. 
 
 7. On July 5, 2011, the Claimant submitted a Workers’ Compensation Incident 
report to open a separate claim for the symptoms the Claimant was reporting with his 
hands, wrists and elbows which the Claimant believed to be related to performing 
repetitive work over the years (Claimant’s Exhibit 1 and per the Claimant’s testimony at 
the hearing).   
 
 8. The Claimant saw Dr. Mary Dickson on July 27, 2011 to follow up regarding 
the bilateral carpal tunnel syndrome, left cubital tunnel syndrome and right ulnar nerve 
entrapment at the wrist.  Dr. Dickson noted “the objective findings are consistent with 
history and work related mechanism of injury.” She noted that the Claimant was not at 
MMI at that point and permanent impairment was undetermined.  She returned him to 
work without restriction and planned a follow up visit for August 17th at which time the 
doctor was hopeful that the Claimant would have started therapy (Claimant’s Exhibit 9, p. 
44).  In follow up visits on August 17, 2011, September 21, 2011 and October 12, 2011, 
Dr. Dickson continued to note that the objective findings were consistent with history and 
work related mechanism of injury.  By the October visit, the Claimant had completed 
therapy but the Claimant was not authorized to be evaluated by Dr. Idler for his peripheral 
nerve entrapment (Claimant’s Exhibit 9, pp. 39-43). 
 
 9. On August 19, 2011, an on-site job analysis was performed by Martin L. 
Rauer Director of Rehabilitation for Fastrak Rehabilitation for the Claimant’s position 
providing analysis of the physical and basic task demands of his work.  A report of the 
analysis was prepared on August 22, 2011 (Claimant’s Exhibit 6; Respondent’s Exhibit 
B). Mr. Rauer worked with the Claimant’s supervisor Larry Smith in the preparation of the 
report.  The report notes that the Claimant’s ability to alternate his physical position is 
“poor” because his “positions dependent upon task demands” (Claimant’s Exhbit 6, p. 24; 
Respondent’s Exhibit B, p. 25).  For the purposes of the analysis report, the term 
“constant” was defined as 67%-100%, “frequent” was defined as 34% - 66%, “occasional” 
was defined as 5% - 33% and “rare” was defined as less than 5%.  The tables 
summarizing the Claimant’s job requirements note that he must lift up to 20 pounds 
frequently, and up to 100 pounds occasionally and over 100 pounds rarely (Claimant’s 
Exhibit 6, p. 25; Respondent’s Exhibit B, p. 26).  With respect to hand requirements, it was 
noted that the Claimant frequently performed the following: feel, grasp, gross motor, and 
pinch.  Somewhere between occasionally and frequently, the Claimant was required to 
use fine motor skills (Claimant’s Exhibit 6, p. 25; Respondent’s Exhibit B, p. 26).  The 
Claimant’s work environment was found to include all of the following: cold, computers, 
dust, fumes/odors, hard surfaces, hazardous machinery, heat, heights, high 
focus/attention, indoor, noise/vibration, outdoor, rain/wet, steep surfaces, steps and 
uneven surfaces (Claimant’s Exhibit 6, p. 26; Respondent’s Exhibit B, p. 27).     



  

 
 10. The Division of Workers’ Compensation has issued medical treatment 
guidelines for cumulative trauma conditions which are contained in Rule 17 of the 
Workers’ Compensation Rules of Procedure, Exhibit No. 5 (Respondent’s Exhibit A).  
These medical treatment guidelines require that,  
 

 the clinician must determine if it is medically probable (greater than 
50% likely or more likely than not) that the need for treatment in a case is 
due to a work-related exposure or injury.  Treatment for a work-related 
condition is covered when: 1) the work exposure causes a new condition; or 
2) the work exposure causes the activation of a previously asymptomatic or 
latent medical condition; or 3) the work exposure combines with, 
accelerated, or aggravates a pre-existing symptomatic condition  
(Respondent’s Exhibit B, p. 6) 
 

 The guidelines then provide a 6-step evaluation for causality in cumulative trauma 
conditions (Respondent’s Exhibit B, pp. 6-7) 
 
 11. Dr. Edwin M. Healey, a physician board-certified in neurology and 
occupational medicine, who is also Level II accredited, testified by deposition taken on 
March 13, 2012.  Dr. Healey opined that there are no good studies available related to 
cumulative trauma disorders and HVAC work, or the other types of work in which the 
Claimant is engaged.  So, Dr. Healey testified that he referred to the textbook 
“Occupational Hand and Upper Extremity Injuries and Diseases” by Morton Kasdan 
which describes similar activities to the work the Claimant does involving chronic 
repetitive cumulative traumas and used this study along with the Cumulative Trauma 
Conditions Guidelines in assessing whether or not the Claimant’s conditions were 
work-related (Transcript of the Deposition of Edwin M. Healey, M.D., p. 8, l. 22 – p. 13, l. 
12).  Dr. Healey also opined that the Cumulative Trauma Conditions Guidelines should 
not be viewed as requiring that strict criteria be met absolutely since other sections of the 
Guidelines provide physicians with discretion in making a causal analysis to establish 
relationship of a condition to work conditions (Transcript of the Deposition of Edwin M. 
Healey, M.D., p. 14, l. 18 – p. 15, l. 7).  In reviewing the Claimant’s history, Dr. Healey 
noted that the Claimant did present with some non-work related risk factors for his 
condition, notably obesity and age.   However, Dr. Healey nevertheless concluded that, 
based upon the Claimant’s job activities descriptions and his physical examination of the 
Claimant, the cumulative trauma conditions from which the Claimant suffers are, within a 
reasonable degree of medical probability, attributed to his work activities, including both 
the chronic median and ulnar nerve compression (Transcript of the Deposition of Edwin 
M. Healey, M.D., p. 15, l. 15 – p. 16, l. 6).  Dr. Healey notes that the Claimant “does not 
meet the strict criteria under the causation analysis” contained in the Cumulative Trauma 
Conditions Guidelines (Transcript of the Deposition of Edwin M. Healey, M.D., p. 26, ll. 17 
–20).  Yet, although the Claimant’s work tasks were variable in nature, so that he wasn’t 
doing the same thing all day long all the time, Dr. Healey noted that the Claimant was 
engaged in a combination of activities which all involved the repetitious use of hand tools, 
involving repetitive force, gripping and grasping, often in combination with cold or 



  

vibration, or both, which he opines supports his causation analysis (Transcript of the 
Deposition of Edwin M. Healey, M.D., p. 39, l.  22 – p. 40, l. 25).     
 
 12. Dr. Allison Fall, a physician board-certified in physical medicine and 
rehabilitation, who is also Level II accredited, testified by deposition on March 13, 2012.  
Dr. Fall testified that the fact that the Claimant has bilateral symptoms for carpal tunnel 
syndrome would lead one to believe that this condition is likely due to other issues rather 
than being related to his job activity (Transcript of the Deposition of Allison Fall, M.D., p. 
11, l. 20 – p. 12, l. 10).  Dr. Fall reviewed the job analysis performed by Martin Rauer on 
08/22/2011 and heard testimony from the Claimant regarding his job duties and taking 
these into account, Dr. Fall would not characterize the nature of the Claimant’s job duties 
as “repetitive” (Transcript of the Deposition of Allison Fall, M.D., p. 13, l. 18 – p. 14, l. 16).  
Instead, during the course of her testimony, Dr. Fall stated multiple times that she found 
the Claimant’s work duties to be varied with breaks and the ability to change positions.  In 
reviewing the Cumulative Trauma Conditions Guidelines, Dr. Fall opines that the 
Claimant’s job duties do not meet either the primary or secondary risk factors the 
physician is to assess under step 3 of those Guidelines ” (Transcript of the Deposition of 
Allison Fall, M.D., p. 15, l. 11– p. 16, l. 10).  With respect to secondary risk factors, Dr. Fall 
testified that she did not find any indication that the Claimant used vibratory tools for two 
hours each day accompanied by other risks (Transcript of the Deposition of Allison Fall, 
M.D., p. 34, ll. 8 - 21). Dr. Fall also testified that she noted the Claimant has other risk 
factors for his condition unrelated to his work conditions, including: age, high body mass 
index and smoking ” (Transcript of the Deposition of Allison Fall, M.D., p. 19, l. 16 – p. 21, 
l. 6).  Ultimately, based upon her understanding of the Claimant’s job duties, Dr. Fall 
opined that his work-related duties did not cause the Claimant’s upper extremity 
conditions Dr. Fall also testified that a break of more than 30 seconds between jobs was 
significant in her causation analysis in terms of whether or not tasks were repetitive and of 
a duration lasting long enough to meet the primary or secondary risk factors (Transcript of 
the Deposition of Allison Fall, M.D., p. 43, ll. 3-12).  Dr. Fall’s analysis does not adequately 
characterize the nature of the Claimant’s job duties and she admitted that she did not 
discuss details with the Claimant regarding the amount of force required for each of his 
work tasks and how he performed each task, including his positioning.  Therefore, Dr. 
Falls’ findings that the Claimant’s work tasks were not repetitive and did not meet 
secondary risk factors for his cumulative trauma disorders are not persuasive.  Nor is Dr. 
Fall’s conclusion that the Claimant’s work duties did not cause the Claimant’s conditions 
and that his conditions were caused by non-work related factors such as age, smoking 
and a high BMI found to be persuasive.    
 
 13. The Claimant’s diagnoses of bilateral carpal tunnel, left cubital tunnel and 
possible nerve impingement or entrapment at the right wrist were not generally 
contradicted by the evidence and testimony presented at the hearing.   
 
 14. Based upon the testimony of the Claimant and the findings of the August 
22, 2011 job analysis report, medical records, the Claimant’s job duties, and the 
conditions under which his work was performed, exposed him to hazards which 
proximately caused, aggravated, accelerated, or combined with the Claimant’s conditions 



  

of bilateral carpal tunnel, left cubital tunnel and possible nerve impingement or 
entrapment at the right wrist. 
 

CONCLUSIONS OF LAW 
 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 
8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of 
proving entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers’ compensation claim shall be decided on its merits. C.R.S. 
§ 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. University 
Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  
Even if other evidence in the record may have supported a contrary inference, it is for the 
ALJ to resolve conflicts in the evidence, make credibility determinations, and draw 
plausible inferences from the evidence.   When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the witness's 
testimony and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be assigned expert 
testimony is a matter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to 
conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of the 
testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 
P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Compensability - Occupational Disease 

The Claimant’s right to compensation initially hinges upon a determination that “at 
the time of the injury, the employee is performing service arising out of and in the course 



  

of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The “arising out of” test is one 
of causation which requires that the injury or illness have its origins in an employee’s 
work-related functions.  There is no presumption than an injury or illness which occurs in 
the course of employment arises out of the employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d 542 (1968).  The evidence must establish the causal connection 
with reasonable probability, but it need not establish it with reasonable medical certainty 
and expert medical testimony is not necessarily required. Industrial Commission of 
Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Ringsby Truck Lines, Inc. v. Industrial 
Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission 
v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).  The weight and credibility to 
be assigned expert testimony on the issue of causation is a matter within the discretion of 
the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may resolve 
the conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. v. 
Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 
supra.  

 
An occupational disease, as opposed to an occupational injury, arises not from an 

accident, but from a prolonged exposure occasioned by the nature of the employment.  
Colorado Mental Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  
Occupational diseases are subject to a more rigorous test than accidents or injuries 
before they can be found compensable.  All elements of the four-part test mandated by 
the statute must be met to ensure the disease arises out of and in the course of 
employment.  The claimant bears the burden to prove by a preponderance of the 
evidence that the hazards of the employment caused, intensified or aggravated the 
disease for which compensation is sought.  The question of whether the claimant has 
proven causation is one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, 
supra.   

 
Section 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 
 
“A disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been generally exposed outside of the 
employment.” 

1. The statute imposes additional proof requirements beyond those required for 
an accidental injury by adding the "peculiar risk" test which requires that the 
hazards associated with the vocation must be more prevalent in the work place 
than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 
(Colo. 1993).  Where there is no evidence that occupational exposure to a hazard 
is a necessary precondition to development of the disease, the claimant suffers 
from an occupational disease only to the extent that the occupational exposure 
contributed to the disability. Id.  Where the disease for which a claimant is seeking 



  

compensation is produced solely by some extrinsic or independent cause, it is not 
compensable.  Anderson at 824.  The purpose of this rule “is to ensure that the 
disease results from the claimant’s occupational exposure to hazards of the 
disease and not hazards to which the claimant is equally exposed outside of 
employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 
20, 1996).  Once the claimant makes such a showing, the burden of establishing 
the existence of a nonindustrial cause and the extent of its contribution to the 
occupational disease shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).  

2. The hazardous conditions of employment need not be the sole cause of the 
disease.  A preexisting condition does not disqualify a claimant from receiving 
workers' compensation benefits. Rather, where the industrial injury aggravates, 
accelerates, or combines with a preexisting disease or infirmity to produce the 
need for treatment, the treatment is a compensable consequence of the industrial 
injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986). 

 In this case, the Claimant routinely spent 6 to 6 ½ hours of labor performed in the 
field each day.  He used hundreds of different types of hand tools in all his jobs. He used 
trigger type tools, drills, nut drivers, screwdrivers, sledge hammers, recovery cylinders, 
wrenches, and thousands of other hand tools.  Some of the tools he used were vibrating 
tools, such as the hammer drill (which pulsates allowing the operator to break through 
concrete), the jackhammer and the power auger.  The Claimant did a lot of pinching with 
the wiring work he performed and he was required to grip almost all of the hand tools he 
used.  When he worked on the boilers as part of his duties, the Claimant would be in 
uncomfortable positions for his body and hands while he worked on burner assembly 
units.  When he worked on coolers, freezers and walk-in freezers, he spent two to three 
hours at a time in temperatures ranging from ten below zero to forty degrees and the 
confined space of his work area prevented him from wearing gloves.  Therefore, he 
worked with hand tools, some of them vibrating, in awkward positions while being 
exposed to extremely cold conditions.  The job analysis report confirmed the Claimant’s 
testimony and noted that he must lift up to 20 pounds frequently, and up to 100 pounds 
occasionally.  With respect to hand requirements, it was noted that the Claimant 
frequently performed the following: feel, grasp, gross motor, and pinch.  The report also 
noted that his work conditions included cold temperatures and awkward positions.   
 
 Both Dr. Dickson and Dr. Healey concluded that, based upon the Claimant’s job 
activities descriptions and their objective findings, the cumulative trauma conditions from 
which the Claimant suffers are, within a reasonable degree of medical probability, 
attributed to his work activities, including both the chronic median and ulnar nerve 
compression.  The ALJ finds the testimony of Dr. Dickson and Dr. Healey persuasive on 
the issue of causation, coupled with the Claimant’s own testimony about his job duties 
and the conditions under which he worked along with the job analysis report which 
confirmed much of the Claimant’s testimony.   



  

 
 Based on the foregoing, the Claimant has established by a preponderance of the 
evidence that he suffered a compensable occupational disease causing, aggravating, 
combining with, or accelerating the symptoms related to his bilateral carpal tunnel 
syndrome, left cubital tunnel syndrome and right ulnar nerve entrapment at the wrist.   

 
Medical Benefits – Reasonably Necessary and Causally Related 

 
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course of 
the employment. § 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 
P.3d 844, 846 (Colo.App.2000).  

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly requested 
treatment notwithstanding its position regarding previous medical care in a case. See 
Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), (upholding 
employer's refusal to pay for third arthroscopic procedure after having paid for multiple 
surgical procedures).  The question of whether a particular medical treatment is 
reasonable and necessary is one of fact for determination by the ALJ. Kroupa v. Industrial 
Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 
251 (Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 
1990).  Factual determinations related to this issue must be supported by substantial 
evidence in the record. Section 8-43-301(8), C.R.S.  Substantial evidence is that quantum 
of probative evidence which a rational fact finder would accept as adequate to support a 
conclusion without regard to the existence of conflicting evidence. Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 
 Here, no specific medical treatment has been requested by Claimant and denied 
by Respondents.  The parties also stipulated that if the claim was found compensable, the 
treatment by Dr. Dickson and her referrals up to the date of the hearing were reasonable 
and necessary and that Dr. Dickson is the authorized treating physician.  The only issue 
related to medical benefits that remained at hearing was whether the Claimant’s 
conditions were related to an occupational injury.  Having found that the claim is 
compensable, this issue is also then decided in the affirmative.  The treatment the 
Claimant received from Dr. Dickson and her referrals was for a condition directly related 
to the Claimant’s work and the conditions under which he worked.   

 
 

ORDER 
 It is therefore ordered that: 

 



  

(1)   the Claimant suffered an occupational disease causing, aggravating, 
combining with, or accelerating the symptoms related to his bilateral 
carpal tunnel syndrome, left cubital tunnel syndrome and right ulnar nerve 
entrapment at the wrist; and  

 
 (2) the Claimant established that he suffered a compensable injury by a 

preponderance of the evidence; and  

(3)  the Respondents are responsible for treatment reasonably necessary to 
cure or relieve the employee from the effects of his occupational disease; 
and 

(4)  All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 7, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-590-01 

ISSUES 

 The issue determined herein is compensability of occupational diseases to 
claimant’s bilateral upper extremities due to cumulative trauma disorder (“CTD”). 

 

FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


  

1. Claimant is 58 years old.  In 2001, she was diagnosed with diabetes.  Since 
that time, she has failed to maintain good control of her diabetes.  At times, her blood 
sugar levels have been over 400. 

 
2. On March 5, 2002, claimant sought medical treatment due to left shoulder 

pain for several weeks.  She was referred to a cardiologist and was instructed about her 
blood sugar levels. 

 
3. In August 2003, claimant began work as a sales clerk for the employer.  

Claimant’s job duties included hanging clothes on racks on the floor. 
 
4. In May 2004, claimant sought medical care due to right elbow pain for 

several weeks.  In December 2004, she sought care due to left shoulder and arm pain.  
Claimant also sought care due to neck pain and periodically reported numbness in her 
bilateral hands and feet. 

 
5. On February 8, 2006, claimant reported to her personal physician that she 

suffered left biceps pain, neck pain, and bilateral hand paresthesias.  On February 9, 
2006, she reported to her employer that she alleged a work injury to her neck and bilateral 
arms due to stocking.  On June 1, 2006, the insurer filed a notice of contest.  Apparently, 
no claim was filed and the matter was not pursued further. 

 
6. On February 21, 2006, Dr. Malis diagnosed a shoulder strain and wrist pain.  

She prescribed a wrist splint and referred claimant for a magnetic resonance image 
(“MRI”) of the left shoulder.  The April 13, 2006, MRI showed subacromial narrowing and 
labral fraying, but not rotator cuff tear. 

 
7. On May 1, 2006, Dr. Jinkins diagnosed left shoulder impingement and 

administered a corticosteroid injection.  On June 21, 2006, Dr. Malis noted that claimant 
still suffered left shoulder pain, but determined that claimant was at maximum medical 
improvement (“MMI”) without any permanent impairment. 

 
8. Claimant continued to work her regular job duties for the employer. 

 
9. On September 18, 2006, Dr. Hemler performed an independent medical 

examination (“IME”) due to the 2006 shoulder allegation.  Dr. Hemler concluded that 
claimant had a preexisting left shoulder condition since at least 2002 and intermittent right 
upper extremity pain.  Dr. Hemler concluded that claimant suffered from progressive 
generalized osteoarthritis as well as her uncontrolled diabetes.  He thought that 
claimant’s symptoms due to her degenerative condition were age-related. 

 
10. On October 12, 2006, Dr. Hall performed an IME for claimant due to the 

2006 shoulder allegation.  Claimant reported that her left shoulder pain started in 
February 2006.  Dr. Hall reviewed the prior medical records, but concluded that the 
preexisting left shoulder problems were not chronic.  Dr. Hall diagnosed left biceps 
tendonitis. 



  

 
11. In February 2008, claimant suffered the death of her daughter.  As a result, 

she lost interest in any outside activities and also became unconcerned with control of her 
diabetes. 

 
12. On September 8, 2008, at 9:12 a.m., claimant sought care from her 

personal physician and complained of right wrist pain off and on for about eight months.  
The physician assistant prescribed a wrist brace.  Claimant made no report that the 
conditions were due to work activities. 

 
13. On September 8, 2010, claimant reported to her employer that she had 

suffered an alleged work injury to her bilateral wrists, primarily the left wrist, at 12:30 p.m., 
while hanging pants on racks.   

 
14. Claimant testified that she was more active than usual during the week of 

September 8, 2008.  She explained that she had to hold six pairs of jeans in her left hand 
while hanging each pair with her right hand.  She had to push the pants already on the 
rack to make room to hang each pair.  She testified that her fingers on her left hand hurt 
and that she had never felt that symptom before.  She also testified that she suffered the 
same symptoms as in 2006.  She then testified that she felt the same symptoms plus a 
new pain on September 8, 2008. 

 
15. On September 10, 2008, Dr. Lund examined claimant, who reported the 

gradual onset of bilateral upper extremity pain, left greater than right, while hanging 
clothes.  She reported that her primary pain was in her shoulders.  She omitted any 
history of her diabetes.  Dr. Lund diagnosed CTD due to myofasciitis and prescribed 
medications, physical therapy, and work restrictions. 

 
16. Claimant provided Dr. Lund’s restrictions to the employer, who did not 

provide any modified duty work. 
 
17. On September 17, 2010, Dr. Lund reexamined claimant, who reported no 

shoulder pain, but worsened right arm pain. 
 
18. Claimant then took a leave of absence to undergo a hysterectomy.  

Claimant then suffered pulmonary emboli and was hospitalized.  She extended her leave 
of absence for these personal medical conditions to January 2011. 

 
19. On November 1, 2010, Dr. Castrejon performed electromyography/nerve 

conduction velocity (“EMG”) testing on the left upper extremity, which revealed carpal 
tunnel syndrome (“CTS”) superimposed on a polyneuropathy. 

 
20. On November 9, 2010, Dr. Lund reexamined claimant, who reported that 

physical therapy had provided temporary relief.  Claimant still reported diffuse pain in her 
wrists, forearms, left trapezius, and bilateral extremity numbness.  Dr. Lund referred 
claimant to Dr. Bierbrauer. 



  

 
21. On November 23, 2010, Dr. Bierbrauer examined claimant, diagnosed 

bilateral CTS, left greater than right, and recommended surgery. 
 
22. On January 4, 2011, Dr. Lund reexamined claimant, who reported 

increasing upper extremity pain radiating to her shoulder and diffuse upper extremity pain 
that was worse in her wrists, hands, and left shoulder.  Dr. Lund diagnosed CTD of the 
upper extremities and referred claimant for an MRI and for a right EMG test.  The January 
11, 2011, right EMG showed CTS superimposed on polyneuropathy. 

 
23. On approximately January 3, 2011, claimant returned to work for the 

employer at modified duty.  She worked reduced hours.  Claimant’s hours increased to 
over 20 hours per week from mid-February through late March 2011.  Claimant then left 
work in late March 2011 to undergo left CTS surgery. 

 
24. On April 4, 2011, Dr. Larson performed the left CTS release. 
 
25. Claimant received short-term disability benefits.  On approximately April 24, 

2011, she returned to work for the employer for only about 4.5 hours.   
 
26. On May 3, 2011, Dr. Berson performed surgery to remove li*E3s from 

claimant’s left clavicular area and right thigh.  Claimant left work again.  She returned to 
work for the employer for only about 23 hours in late May 2011.   

 
27. On May 22, 2011, claimant was awarded social security disability benefits 

commencing March 1, 2011. 
 
28. Claimant ceased to appear for work for the employer.  On June 5, 2011, the 

employer terminated claimant’s employment due to her failure to appear for work as 
scheduled. 

 
29. On June 2, 2011, claimant sought care from her personal physician and 

reported left elbow pain for three days radiating to her shoulder, tingling in her legs, and 
spasm in her left trapezius.  The physician suspected the spasm was compressing the 
brachial plexus. 

30. On June 27, 2011, Dr. Larson preformed right CTS release surgery. 
 
31. The bilateral CTS releases did not significantly improve claimant’s 

condition. 
 
32. On February 27, 2012, Dr. Hall performed an IME for claimant.  Dr. Hall 

diagnosed CTD, left greater than right, specifically including chronic tendonitis at the wrist 
that was likely de Quervain’s tenosynovitis, CTS with generalized neuropathy, peripheral 
neuropathy potentially related to diabetes, lateral greater than medial epicondylitis, 
bicipital tendonitis of the left shoulder worse than the right, possible shoulder 
impingement syndrome or myofascial pain in the parascapular area, and probable 



  

myogenic thoracic outlet syndrome (“TOS”).  Dr. Hall questioned whether the bilateral 
CTS was ever a clinically significant condition for claimant.   

 
33. On March 31, 2012, Dr. Raschbacher performed a medical record review 

for respondents.  Dr. Raschbacher diagnosed poorly controlled diabetes, long history of 
bilateral upper extremity paresthesias with a current diagnosis of CTS, polyneuropathy 
secondary to the diabetes, a prior history of shoulder symptoms, and history of pulmonary 
emboli.  He concluded that the paresthesias, shoulder pain, and trapezius pain were not 
due to a work injury.  He noted that the biggest risk factors for CTS were the diabetes and 
claimant’s age and gender.   

 
34. Dr. Raschbacher testified by deposition consistently with his report.  He 

explained that he disagreed with Dr. Hall and noted that Dr. Hall did not do a causation 
analysis as required by the Division of Workers’ Compensation Medical Treatment 
Guidelines for CTD.  He explained that claimant’s shoulder symptoms abated after the 
first examination by Dr. Lund and then reappeared.  He noted that Dr. Lund and the other 
treating physicians found no indication of de Quervain’s tenosynovitis, epicondylitis, 
impingement syndrome, or TOS.  He also thought that claimant’s work duties did not 
cause any ongoing trapezius strain.   

 
35. Dr. Hall testified at hearing consistently with his reports.  He agreed that 

claimant’s polyneuropathy was a function of her diabetes.  He also thought that the CTS 
was not due to work.  He thought that claimant’s diffuse and fluctuating wrist, elbow, 
shoulder, and neck symptoms had existed since 2006 and were consistent with CTD.  He 
explained that the left wrist de Quervain’s tenosynovitis was consistent with holding 
clothing hangers on the left fingers.  He thought that the bicipital tendonitis was due to 
extension of the arms in front of the body.  He noted exquisite tenderness at the 
epicondylar attachment.  Dr. Hall concluded that the September 8, 2010, work exposure 
aggravated claimant’s wrists, especially the left wrist, and arms and accelerated the need 
for medical treatment of those conditions.  He admitted that he was not sure that claimant 
had actually suffered any worsening of her shoulder conditions.  Dr. Hall noted that 
claimant did not have lower extremity tendinopathy, so the conditions could not be due 
just to diabetes.  He agreed that she had risks for peripheral neuropathy due to her 
diabetes, age, and gender.  He criticized the EMG testing as not dependable. 

 
36. Claimant has failed to prove by a preponderance of the evidence that she 

suffered  an occupational disease of bilateral upper extremity CTD, specifically de 
Quervain’s tenosynovitis, lateral or medical epicondylitis, bicipital tendonitis, 
impingement syndrome, myofascial pain, or myogenic TOS, resulting directly from the 
employment or conditions under which work was performed and following as a natural 
incident of the work.  Claimant’s testimony is not particularly reliable.  She was very 
confused about when she worked for the employer and why she left work.  She has a 
number of personal medical problems.  The record evidence consists of sporadic medical 
records over many years with a paucity of detailed analysis by medical experts.  The 
opinions of Dr. Raschbacher are more persuasive than those of Dr. Hall.  Claimant has 
age-related degenerative changes and poorly controlled diabetes.  She very likely had 



  

chronic shoulder, arm, and wrist symptoms for a number of years.  She occasionally 
sought treatment for those conditions.  She even sought treatment for right wrist pain on 
the morning of her alleged onset of left wrist symptoms.  The work duties do not appear to 
involve significant force or repetition.  Claimant has failed to produce causation analyses 
that adequately consider the specific diagnoses and the work-related risk factors, as 
required by the Medical Treatment Guidelines for CTD.  Claimant might or might not have 
some work-related medical condition, but the current record evidence does not establish 
that she probably has such a condition due to CTD, contrary to her allegation. 
 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which benefits 
are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), 
cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).   
 

2. In this claim, claimant alleges an occupational disease or diseases to her 
bilateral upper extremities.  Section 8-40-201(14), C.R.S. defines "occupational disease" 
as:  
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside of the 
employment.  

 
This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from the 
employment or conditions under which work was performed and can be seen to have 
followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax 
Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 
P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a particular time, place and 



  

cause. Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 
(1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  
In contrast, an occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health Institute 
v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the hazardous 
conditions of employment need not be the sole cause of the disease.  A claimant is 
entitled to recovery if he or she demonstrates that the hazards of employment cause, 
intensify, or aggravate, to some reasonable degree, the disability. Anderson v. Brinkhoff, 
859 P.2d 819 (Colo. 1993).  As found, claimant has failed to prove by a preponderance of 
the evidence that she suffered an occupational disease of bilateral upper extremity CTD, 
specifically de Quervain’s tenosynovitis, lateral or medical epicondylitis, bicipital 
tendonitis, impingement syndrome, myofascial pain, or myogenic TOS, resulting directly 
from the employment or conditions under which work was performed and following as a 
natural incident of the work.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 21, 2012   /s/ original signed by:__________ 

Martin D. Stuber 
Administrative Law Judge 
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ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence that 
he sustained a compensable occupational disease in the form of bilateral Carpal Tunnel 
Syndrome (CTS) during the course and scope of his employment with Employer. 

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his occupational disease. 

 3. A determination of Claimant’s Average Weekly Wage (AWW). 

 4. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the period March 2, 
2011 until terminated by statute. 

FINDINGS OF FACT 

 1. Employer is a temporary employment contracting firm.  Claimant was sent 
to work for a company as an assembler.  His job duties involved assembling 
approximately 400-500 hand guns each day. 

 2. Claimant detailed his specific job duties.  He explained that he worked five 
days each week for eight hours per day.  There were four to six gun stock building stations 
and he worked at approximately two to three of the locations each day.  At the primary 
building station he held a spring in place with his left hand and then pulled on an Arbor 
Press with his right hand to push the spring into place.  Claimant worked at the station 
approximately 70%-80% of the time.  At another station Claimant used a drill to attach 
more pieces to the gun stock.  He only spent approximately 5% of his time at the station.  
Finally, at a final assembly station Claimant used a drill for approximately two hours each 
day to complete the assembly of the gun stock. 

 3. On February 22, 2012 Vocational Consultant Gail Pickett performed a job 
analysis of Claimant’s duties.  She explained that Claimant assembled small hand guns 
made of plastic.  The stock or frame piece weighed approximately .50 pound.  Claimant 
placed a small spring in the frame then fixed the frame into a jig.  He used a press to set 
the pin into the gun stock.  The press required less than one pound of force to operate. 

 4. Ms. Pickett noted that there are 20 gun stocks per box and all of the stocks 
can be fitted with a spring in under seven minutes.  After assembling 20 gun stocks 
Claimant would open another box of stocks to repeat the process.  When Claimant 
completed 12 boxes of gun stocks, he would break down the boxes with a box cutter.  He 
would then obtain 12 more boxes from the stock area.  The process of breaking-down the 



  

boxes and obtaining new boxes of gun stocks required approximately six minutes to 
complete. 

 5. Ms. Pickett summarized that employees assemble an average of 
approximately 650 to 810 gun stocks per shift.  She commented that no activity during the 
assembly process lasts continuously for more than seven minutes.  Although Ms. Pickett 
remarked that the assembly position requires constant hand usage, the position does not 
require twisting of the hands or wrists. 

 6. Electrodiagnostic testing revealed that Claimant suffers from mild, bilateral 
CTS without ongoing denervation.  He experiences tingling and numbness in his arms 
and fingers.  Claimant remarked that his symptoms began in January 2011 while he was 
working as an assembler. 

 7. On March 5, 2012 Claimant underwent an independent medical 
examination with Carlos Cebrian, M.D.  Dr. Cebrian also testified through an evidentiary 
deposition in this matter on May 7, 2012.  Dr. Cebrian noted that records from Claimant’s 
healthcare providers did not reflect that they had applied the proper medical causation 
assessment for cumulative trauma conditions.  He testified that merely because Claimant 
was diagnosed with bilateral CTS does not mean that the condition was caused by his 
work as an assembler pursuant to the Division of Workers’ Compensation Medical 
Treatment Guidelines Rule 17 Exhibit 5 (Guidelines).   

 8. Dr. Cebrian detailed the application of the Guidelines regarding cumulative 
trauma disorders.  He concluded that Claimant did not have primary or secondary 
occupational risk factors for the development of CTS pursuant to the Guidelines.  He 
explained that Claimant engages in a variety of tasks for Employer and does not perform 
any one activity for more than four hours per day.  Dr. Cebrian commented that, pursuant 
to the Guidelines, primary risk factors for the development of CTS involve in excess of six 
hours of force and repetition.  Moreover, secondary risk factors for the development of 
CTS require at least four hours of force and repetition.  Dr. Cebrian also remarked that 
Claimant does not engage in awkward wrist posturing. 

 9. Dr. Cebrian summarized that Claimant’s job duties as an assembler did not 
meet the threshold for potential causation of CTS.  He emphasized that the Guidelines 
specify that a “requisite degree of both force and repetition are necessary to consider a 
tendinopathy or neuropathy to be related to a specific activity.”  However, Claimant did not 
engage in a repetitive or forceful activity.  During his deposition Dr. Cebrian noted that 
Claimant’s use of a cordless drill was not a primary risk factor for the development of CTS 
because the drill weighed less than two pounds.  Moreover, Claimant’s use of the arbor 
press did not constitute a primary or secondary risk factor because the machine required 
less than one pound of force to operate.  Therefore, Dr. Cebrian concluded that it is not 
medically probable that Claimant’s bilateral CTS was directly or indirectly related to his 
work activities as an assembler. 

 10.  Dr. Cebrian explained that most cases of CTS do not have an identifiable 
cause but are largely biological.  He remarked: 



  

With bilateral CTS it indicates an indigenous so an inertial process in the 
body of the individual, whether it’s related to their shape of the wrist, to the 
shape of their hand, that led to this condition. 

When you look at a worker such as [Claimant] he wasn’t doing the 
same things with his hands.  He was doing different things with each of his 
hands.  So for him to develop bilateral [CTS] based off of that, it makes it 
even less medically possible that it is related to his work based off of the 
bilateral component and the different activities that he was doing in his job. 

11.  Dr. Cebrian’s testimony is consistent with the Guidelines.  The Guidelines 
provide, in relevant part:   
 

Indirect evidence from a number of studies supports the conclusion that 
task repetition up to 6 hours per day unaccompanied by other risk factors is 
not causally associated with cumulative trauma conditions.  Risk factors 
that are likely to be associated with specific CTS diagnostic categories 
include extreme wrist or elbow postures, force including regular work with 
hand tools greater than 1 kg or tasks requiring greater than 50% of an 
individual’s voluntary maximal strength, work with vibratory tools at least 2 
hours per day; or cold environments. 

 
W.C.R.P., Rule 17, Exhibit 5, p.16. 

 12. “Good” but not “strong” evidence that occupational risk factors cause CTS, 
as set forth in the Guidelines, include a combination of force, repetition, and vibration, or a 
combination of repetition and force for six hours, or a combination of repetition and 
forceful tool use with awkward posture for six hours, or a combination of force, repetition, 
and awkward posture.  “Some” evidence of occupational risk factors for the development 
of CTS include wrist bending or awkward posture for four hours, mouse use more than 
four hours, and a combination of cold and forceful repetition for six hours.  W.C.R.P. Rule 
17, Exhibit 5, pp. 23-24. 

 13. Claimant has failed to establish that it is more probably true than not that he 
sustained an occupational disease in the form of bilateral CTS during the course and 
scope of his employment with Employer.  Claimant engages in a variety of tasks using 
different tools while performing his job duties as an assembler.  Ms. Pickett explained that 
no activity during the assembly process lasts continuously for more than seven minutes.  
Although Ms. Pickett remarked that the assembly position requires constant hand usage, 
the position does not require twisting of the hands or wrists. 

 14. Dr. Cebrian persuasively concluded that Claimant’s bilateral CTS was not 
caused by his job duties for Employer.  He specifically determined that Claimant did not 
have primary or secondary occupational risk factors for the development of CTS pursuant 
to the Guidelines.  Dr. Cebrian explained that Claimant performs a variety of tasks and 
does not engage in any one activity for more than four hours per day.  He commented 
that, pursuant to the Guidelines, primary risk factors for the development of CTS require 



  

in excess of six hours of force and repetition.  Moreover, secondary risk factors for the 
development of CTS require at least four hours of force and repetition.  He emphasized 
that the Guidelines specify a “requisite degree of both force and repetition are necessary 
to consider a tendinopathy or neuropathy to be related to a specific activity.”  However, 
Claimant did not engage in repetitive or forceful activity.  During his deposition Dr. 
Cebrian noted that Claimant’s use of a cordless drill was not a primary risk factor for the 
development of CTS because the drill weighed less than two pounds.  Moreover, 
Claimant’s use of the arbor press did not constitute a primary or secondary risk factor 
because the machine required less than one pound of force to operate.  Therefore, Dr. 
Cebrian concluded that it is not medically probable that Claimant’s bilateral CTS was 
directly or indirectly related to his work activities as an assembler.  Finally, Dr. Cebrian 
explained that most cases of CTS do not have an identifiable cause but are largely 
biological.  Therefore, Claimant’s bilateral CTS was not caused, accelerated, intensified 
or aggravated by his job duties as an assembler. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. For a claim to be compensable under the Act, a claimant has the burden of 
proving that he suffered a disability that was proximately caused by an injury arising out of 
and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re Swanson, 
W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evidence 



  

before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998).  The question of causation is generally one of fact for determination by the 
Judge.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an occupational 
disease is whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside of the 
employment. 

 6. A claimant is required to prove by a preponderance of the evidence that the 
alleged occupational disease was directly or proximately caused by the employment or 
working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the "peculiar 
risk" test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of the 
disease, the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id. 

7. As found, Claimant has failed to establish by a preponderance of the 
evidence that he sustained an occupational disease in the form of bilateral CTS during 
the course and scope of his employment with Employer.  Claimant engages in a variety of 
tasks using different tools while performing his job duties as an assembler.  Ms. Pickett 
explained that no activity during the assembly process lasts continuously for more than 
seven minutes.  Although Ms. Pickett remarked that the assembly position requires 
constant hand usage, the position does not require twisting of the hands or wrists. 

8. As found, Dr. Cebrian persuasively concluded that Claimant’s bilateral CTS 
was not caused by his job duties for Employer.  He specifically determined that Claimant 
did not have primary or secondary occupational risk factors for the development of CTS 
pursuant to the Guidelines.  Dr. Cebrian explained that Claimant performs a variety of 
tasks and does not engage in any one activity for more than four hours per day.  He 
commented that, pursuant to the Guidelines, primary risk factors for the development of 
CTS require in excess of six hours of force and repetition.  Moreover, secondary risk 



  

factors for the development of CTS require at least four hours of force and repetition.  He 
emphasized that the Guidelines specify a “requisite degree of both force and repetition 
are necessary to consider a tendinopathy or neuropathy to be related to a specific 
activity.”  However, Claimant did not engage in repetitive or forceful activity.  During his 
deposition Dr. Cebrian noted that Claimant’s use of a cordless drill was not a primary risk 
factor for the development of CTS because the drill weighed less than two pounds.  
Moreover, Claimant’s use of the arbor press did not constitute a primary or secondary risk 
factor because the machine required less than one pound of force to operate.  Therefore, 
Dr. Cebrian concluded that it is not medically probable that Claimant’s bilateral CTS was 
directly or indirectly related to his work activities as an assembler.  Finally, Dr. Cebrian 
explained that most cases of CTS do not have an identifiable cause but are largely 
biological.  Therefore, Claimant’s bilateral CTS was not caused, accelerated, intensified 
or aggravated by his job duties as an assembler. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 21, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-206-02 

 



  

ISSUES 
 
 The issues for determination are compensability, medical benefits, temporary total 
disability benefits, penalty against Claimant for failure to timely report her injury, and 
change of physician.  
 

FINDINGS OF FACT 

 
1. Employer employed Claimant as an All Purpose Clerk in a grocery store. 

The job required Claimant to lift, bend, twist, push, and pull on a daily basis. She began 
work for Employer in 2008 and was able to perform the duties of her employment without 
difficulty until 2011.  

 
2. Claimant has a history of back problems that she described as slight. The 

pain began when she was a teenager.  
 
3. In late 2010 or early 2011, Claimant described pain in her low back with 

tingling and numbness down her left leg. The pain affected her ability to perform the 
duties of her employment. Claimant missed work in 2011 due to the pain. The pain now 
never goes away.  

 
4. Claimant initially told Employer that her back pain was not related to her 

employment.  
 
5. Claimant sought care for her pain at Kaiser, her own provider. On March 9, 

2011, Claimant was examined by Teresa Corley, PA. Claimant complained of low back 
pain for the previous three days without pain, numbness or tingling in the lower 
extremities. PA Corley noted “chronic low back pain and intermittent leg pain for many 
years w/o hx of trauma.” PA Corley noted that the cause was unknown.  

 
6. At the urging of a family member, Claimant sought care from Eddie Salyer, 

D.C., on April 13, 2011. Dr. Salyer took x-rays that showed a grade 4 lytic 
spondylolisthesis of the lumbar spine. Dr. Salyer advised Claimant to stop lifting at work 
and home until the matter was looked into.  

 
7. Claimant last worked on April 7, 2011. Claimant has been unable to work 

since then due to her pain and restrictions. Claimant’s pain is better now that she is not 
working, but is not as good as it was prior to beginning employment with Employer.  

 
8. Claimant had a MRI at Kaiser on April 26, 2011. The MRI showed an “L5-S1 

grade II to III anterolisthesis with severe degenerative facet hypertrophy, and a mild disk 
budge at L4-L5 with degenerative facet hypertrophy.” Vivian Chao, M.D., at Kaiser 
examined Claimant on April 27, 2011. She noted that Claimant had “no acute worsening 
of pain, but slow progressive worsening over time.” Dr. Chao referred Claimant to a 
neurosurgeon. She restricted Claimant from lifting, pushing, pulling over five pounds and 
restricted standing and walking to no more than 10% of her shift.  



  

 
9. David Blatt, M.D., at Kaiser, examined Claimant on June 29 and July 21, 

2011. Claimant told Dr. Blatt that she has had back pain since a teenager, but the pain is 
worse in the last two years and that she attributes the pain to her job. Dr. Blatt diagnosed 
a grade 3-4 spondylolisthesis at L4-5 “that looks to be of a congenital nature.” In a note 
dated August 2, 2011, Dr. Blatt stated, “[Claimant] has a diagnosis of congenital 
spondylolisthesis. Her current work exacerbates her symptoms associated with this 
diagnosis.” Dr. Blatt did not explain his reasoning.  

 
10. John S. Hughes, M.D., examined Claimant on April 13, 2012. His 

assessment was “probable L5 spondylosis” from childhood “with a history of 
non-disabling back pain ‘over the years’” and “progressive degenerative 
spondylolisthesis at L5-S1 with left S1 radicular signs and right SI joint signs stemming 
from work at [Employer] over the 2008 through 2011 timeframe.” Dr. Hughes stated that 
Claimant’s lumbar spine condition was aggravated by her work for Employer. Dr. Hughes 
did not explain the basis for that opinion.  

 
11. John Raschbacher, M.D., examined Claimant on April 5, 2012, prepared a 

report, and testified at the hearing. In his report he stated, “[Claimant’s] condition is solely 
attributable to non-work-related, pre-existing, congenital factors... Her condition is fairly 
clearly independent from, and unrelated to employment activities.” He testified that 
Claimant suffers from spondolythesis and spinal stenosis. He stated that Claimant’s 
episodes of exacerbation of pain prior to her employment with Employer are consistent 
with the natural history of spondolythesis. He testified that if her employment with 
Employer would have aggravated this pre-existing condition, it would have happened 
shortly after she began work for Employer. Dr. Raschbacher referred to a Danish study of 
4,000 persons that found no association between lifting and spondolythesis. He testified 
that Claimant’s work would have no effect on the underlying pathology. Dr. Raschbacher 
testified that, to a reasonable degree of medical probability, that the progression of 
Claimant’s condition was not accelerated by lifting. He testified that Claimant’s history is 
consistent with the natural history of the disease, and that Claimant’s condition would be 
what it is today regardless of physical activities.  

 
12. Dr. Raschbacher has provided a detailed, well-explained opinion. His 

opinion is credible, and is more persuasive that the opinions to the contrary of Dr. Hughes 
and Dr. Blatt.  

 
13. Claimant’s condition was not caused by her employment. Claimant’s 

pre-existing condition was not aggravated by her employment, and her employment did 
not accelerate her need for medical treatment.  
 

CONCLUSIONS OF LAW 

 
For an injury to be compensable under the Act, it must “arise out of” and “occur 

within the course and scope” of employment. Price v. Industrial Claim Appeals Office, 919 
P.2d 207, 210 (Colo. 1996). Proof of causation is a threshold requirement that an injured 



  

employee must establish by a preponderance of the evidence before any compensation 
is awarded. § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 
844, 846 (Colo. App. 2000).  

 
The opinions of Dr. Raschbacher are credible and persuasive. Claimant’s 

condition was not caused, aggravated, or accelerated by her employment or the 
conditions under which her employment was performed. The claim is not compensable.  

 
Other issues are not reached.  

 
ORDER 

 
It is therefore ordered that the claim is denied and dismissed.  

 DATED: June 21, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-856-825-02 

ISSUES 

1. Whether the Respondent has overcome Dr. Rook’s DIME determination of 
“not at Maximum Medical Improvement” by clear and convincing evidence; and, 

2. Whether the Claimant was at MMI as of June 30, 2011 with no permanent 
medical impairment.  

 

FINDINGS OF FACT 

1. The Respondent employed the Claimant as an electrical technician.  

2. In 2001, the Clamant was diagnosed with low back pain caused by 
non-work related activities. In 2005, the Claimant presented to his primary care provider 
(PCP) complaining of chronic back pain dating back one and a half years. A lumbar spine 
MRI taken in 2005 revealed multilevel degenerative disc disease with disc herniations at 
L4-5 and L5-S1.  



  

3. On May 22, 2011, the Claimant was installing cable onto a tension reel. 
While holding tension on the cable to control it while it was being put on a reel, the 
Claimant felt pain in his upper back. He was transported to St. Mary Corwin Hospital per 
the policy of the Respondent. The Respondent filed a General Admission of Liability 
admitting for medical benefits and TTD benefits.  

4. The Claimant saw Dr. Richard Nanes on May 23, 2011 complaining of 
thoracic, low back, and radicular pain down the entire lower extremity. When Dr. Nanes 
asked the Claimant about his medical history, the Claimant said that he had a back injury 
20 years ago. The Claimant did not tell Dr. Nanes verbally or in writing that he had 
treatment for his low back in 2001 and 2005.  

5. Dr. Nanes ordered a lumbar MRI test. The lumbar MRI taken on May 31, 
2011 revealed no disk herniations, nerve impingements, or stenosis or narrowing. The 
MRI revealed moderate facet joint arthritis. Dr. Nanes observed that the 2005 MRI scan 
revealed two herniated discs in the lumbar spine, which were not present on the 2011 
MRI. The 2005 MRI was worse than the 2011 MRI.  

6. When the Claimant saw Dr. Nanes on June 9, 2011, he presented with a 
cane that Dr. Nanes did not prescribe. After the lumbar MRI did not explain the radicular 
symptoms, Dr. Nanes ordered a thoracic MRI. Dr. Nanes also referred the Claimant to Dr. 
Eric Ridings for an EMG test of the lower extremities. Dr. Nanes opined that the thoracic 
MRI “basically came out good.” Dr. Nanes noted a small disk protrusion at T7-8; however, 
he opined that it was anatomically impossible for the protrusion to be causing the 
radicular pain in the lower extremities since there was no impingement on the nerves.  

7. Dr. Ridings performed an EMG on June 20, 2011. The EMG was normal 
across all levels. Dr. Ridings opined that the Claimant’s “thoracolumbar pain complaints 
are far out of proportion from what one would expect given his claimed mechanism of 
injury and his benign findings on his thoracic and lumbar MRI scans.” Dr. Ridings 
explained that “as you know, it is highly unusual absent a large central disc herniation with 
spinal cord or cauda equina compression to have neurological symptoms down both 
extremities. I cannot explain the severity of the patient’s back complaints given his normal 
examination today, particularly the normal muscle tone.” Dr. Nanes agreed with Dr. 
Riding’s opinion.  

8. When the Claimant saw Dr. Nanes on June 30, 2011, he indicated that his 
pain was 2 of 10. The Claimant’s initial pain complaints were 8 out of 10 for 100% of the 
time. Dr. Nanes placed the Claimant at Maximum Medical Improvement (MMI). Dr. Nanes 
is a Level-II accredited physician. He determined that the Claimant had full range of 
motion and that he did not warrant an impairment rating under Table 53 of the AMA 
Guides, 3rd ed. rev.  

9. The Claimant went to his personal physician, Dr. Chuch on July 7, 2012, 
without a referral from Dr. Nanes. P.A. Williams at Dr. Chuch’s office diagnosed the 



  

Claimant with “low back pain with right lower extremity radiculopathy with MRI and [EMG] 
studies unremarkable for etiology” and “thoracic pain with MRI of the C spine 
unremarkable etiology of patients’ pain.”  The Claimant had a negative bilateral straight 
leg raise. Based upon the Claimant’s subjective complaints of pain, P.A. Williams took the 
Claimant off work and referred him to Dr. Kenneth Danylchuk for further evaluation.   

10. The Respondent filed a Final Admission of Liability on July 13, 2011. The 
Respondent admitted for no ratable permanent medical impairment.  

11. Also on July 13, 2011, the Claimant complained that while walking up stairs 
at work he felt an onset of low back pain. The Claimant presented to Dr. Nanes in a wheel 
chair that same day. Dr. Nanes observed that, when he would not change his MMI 
determination, the Claimant “became mad and promptly stood right up and walked out of 
the office.” Dr. Nanes believed this was “extremely inconsistent.”  

12. Dr. Danylchuk noted on July 28, 2011 that a bone scan did not show any 
uptake in the lumbar spine. The July 21, 2011 report stated “no abnormal uptake in the 
spine to explain back pain.” The Claimant was scheduled to undergo a facet block 
procedure, but he cancelled it on August 3, 2012.  

13. Dr. Anjmun Sharma, preformed a Claimant-sponsored medical records 
review on September 12, 2011. Dr. Sharma noted that the Claimant “sustained no 
significant injuries to his lower back in the past, it is quite possible that the amount of facet 
arthropathy….is a result of his work history.” However, Dr. Sharma noted that he was only 
provided medical records beginning from 2008. It is clear that Dr. Sharma did not consider 
Claimant’s past history of significant low back pain and arthritis. His opinion was based 
upon the incomplete medical records provided to him. Dr. Sharma’s report is not 
persuasive.  

14. The Claimant underwent a division independent medical examination 
(DIME) with Dr. Jack Rook on January 4, 2012. Dr. Rook opined that the Claimant was 
not at MMI. Dr. Rook believed that “he was still symptomatic when he was placed at 
maximum medical improvement despite being off work or working with very limited duty 
restrictions.” Dr. Rook noted on physical examination a muscle spasm at the thoracic 
lumber junction. Despite the location of the singular spasm, Dr. Rook generally diagnosed 
the Claimant with chronic mid-back pain. Dr. Rook primarily relied upon the Claimant’s 
medical history and his subjective complaints of pain when diagnosing the Claimant with 
facet arthropathy extending from L2-3 through L5-S1 with an aggravation of underlining 
degenerative disc disease.  

15. Dr. Rook believed that Dr. Nanes did not provide adequate treatment. He 
recommended additional chiropractic sessions with a different chiropractor to treat the 
pathology in the facets, massage therapy, and possible facet joint injections. 
Furthermore, Dr. Rook apparently believed that the Claimant should be treated with 



  

another workers’ compensation physician other than Dr. Nanes and that the Claimant 
should start seeing another chiropractor.  

16. Dr. Rook provided an advisory impairment rating. He provided the Claimant 
with a 2% whole person impairment for thoracic myofascial pain and a 7% whole person 
impairment rating for moderate degenerative changes in the lumbar spine according to 
Table 53 of the AMA Guides, 3rd ed. rev.  Dr. Rook also adopted a 19% whole person 
impairment for lumbar loss of range of motion and a 5% thoracic loss of range of motion 
albeit the loss of range of motion tests were performed by Optima physical therapy and 
not Dr. Rook.  

17. Dr. Nanes persuasively testified that he did not agree with Dr. Rook’s 
opinions. Dr. Nanes opined that Dr. Rook incorrectly interpreted the MRI scan as showing 
multi-level degenerative disc disease when the MRI showed only mild to moderate facet 
arthritis. Dr. Rook diagnosed the Claimant with facet arthropathy extending from L2-3 
through L5-S1. The MRI in fact only revealed moderate facet joint arthritis. Dr. Nanes 
persuasively explained that these were two different medical diagnoses. Dr. Nanes did 
not believe that the facet arthritis was caused or aggravated by the May 22, 2011 event.  

18. Dr. Nanes noted that, in his determination to place the Claimant at MMI, he 
considered the fact that the Claimant’s pain complaints were inconsistent with Dr. Nanes’ 
physical findings, including the side bend test and straight leg test. Dr. Nanes noted that, 
based upon the medical records, the only physician that the Claimant performed a 40 
degree straight leg test for was Dr. Rook. Dr. Rook clearly disregarded the important 
objective medical testing Dr. Nanes had performed to initially determine MMI. 

19. The Claimant testified at the hearing. The Claimant has misrepresented his 
past history of recent low back pain when multiple healthcare providers inquired about it. 
The Claimant testified at hearing that he was diagnosed with, and had surgery for a 
work-related Li*E3. The Claimant’s testimony is not credible or persuasive.  

20. Dr. Eric Ridings persuasively testified as a Level-II accredited physician 
qualified as an expert in the areas of physical medicine, rehabilitation, and 
electrodiagnostic testing. Dr. Ridings is an authorized treating physician in this case.  Dr. 
Ridings testified that there was no anatomic explanation for bilateral radiculopathy. The 
Claimant did not tell Dr. Ridings about the 2001 non-work related injury or treatment that 
he sought in 2005 and 2005 for low back pain. Dr. Ridings also opined that he would “find 
it very difficult to believe that someone could have an MRI of the lumbar spine and seven 
years later not remember it ever happened.” Dr. Ridings persuasively testified that the 
2005 and 2011 MRIs were unchanged. 

21. Based upon the objective medical evidence, Dr. Ridings opined “So I think 
the most reasonable diagnosis that can be made is in fact that his history is being given 
inaccurately, which is why it’s my opinion that more likely than not the correct answer is 



  

that the patient is consciously magnifying his symptoms and leads to diagnosis of 
malingerer.”  

22. Dr. Ridings persuasively testified that Dr. Rook erred by not taking into 
account non-anatomic symptoms and the causal relationship between the numbness and 
burning pain in the legs that can bounce from one leg to another. Dr. Ridings noted that 
Dr. Rook agreed with him that there were few objective findings to support the DIME 
opinion. Dr. Ridings agreed that the Claimant was at MMI as of June 30, 2011 with no 
impairment. He testified that a claimant did not need to be released to full duty to be at 
MMI.  

23. Dr. Lawrence Lesnak persuasively testified at hearing consistent with his 
IME reports of November 16, 2011 and January 18, 2012.  Dr. Lesnak is a Level-II 
accredited physician and he was qualified as an expert in the areas of physical medicine 
and rehabilitation. Dr. Lesnak physically examined the Claimant and performed a 
comprehensive medical records review. Dr. Lesnak opined that, when he asked the 
Claimant if he had lower back pain, the Claimant told Dr. Lesnak that he had no history of 
any low back pain. Dr. Lesnak was surprised to subsequently learn of the Claimant’s 
history of low pain documented in the medical records.  

24. Dr. Lesnak agreed with Dr. Ridings that the 2005 and 2011 MRI did not 
show any worsening of condition. He testified that “there’s no objective findings on any of 
the diagnostic tests or exams by numerous healthcare provides that correlate with those 
subjective complaints.” Dr. Lesnak emphasized that the Claimant was an unreliable 
historian given the fact that he failed to tell Drs. Nanes, Ridings, Rook, Keller, or Sharma 
about the preexisting non-work related condition. He testified that the July 2012 bone 
scan “really confirms” that the alleged work events did not aggravate, accelerate or 
exacerbate the Claimant’s arthritis because there was no acute or sub-acute 
inflammation of the low back. The thoracic MRI was also normal given the Claimant’s age. 
Dr. Lesnak opined in his medical report that Dr. Rook erred in determining “not at MMI” as 
Dr. Rook ignored the mechanism of injury, which may only have caused minor soft tissue 
strain that had most likely resolved.  

25. Dr. Lesnak agreed with Dr. Nanes’ MMI date and impairment rating. Dr. 
Lesnak testified that the Division encourages physicians to do their own range of motion 
testing given the physician’s knowledge of the diagnosis. Dr. Lesnak disagreed with the 
referral to a physical therapist for range of motion testing given the ambiguities in the 
Claimant’s clinical presentations.   

26. Dr. Lesnak further opined that the Claimant had undergone about 50 
chiropractic treatments between August 2011 and February 2012, and that further 
chiropractic treatments would not reasonably improve the Claimant’s condition. Dr. 
Lesnak explained that it did not make clinical sense that the Claimant had reported 
improving with chiropractic treatments, but that he still had notable symptoms, which were 
even more severe in nature, when he saw Dr. Rook in February 2012. Additionally, Dr. 



  

Lesnak opined that Dr. Rook erred in recommending injections because there were no 
special indications warranting injections.  

27. Dr. Lesnak, having heard about the li*E3s for the first time at hearing, 
opined that the subcutaneous tissue li*E3s removed from the Claimant four weeks prior to 
hearing was not causally related to the May 22, 2011 work event. Dr. Lesnak opined that 
li*E3s are slow growing and are seldom caused by traumatic events. Dr. Lesnak testified 
that this condition was not aggravated, accelerated, or exacerbated by the work related 
events.  

28. Dr. Rook testified during his deposition on April 18, 2012.  

29. Dr. Rook acknowledged that the radiologist, Dr. John Sherman, opined that 
there was no evidence of disc herniation, nerve impingement on the neural foramina, or 
stenosis. Dr. Rook also opined that the Claimant had mild to moderate arthropathy and 
atrophy in the lumbar spine. Dr. Rook opined that the work event of May 22, 2011 did not 
cause the Claimant’s arthritis.  

30. In reviewing the 2011 MRI, Dr. Rook opined that the Claimant’s condition 
was not a surgical condition. Additionally, Dr. Rook opined that the nerve distribution in 
the Claimant’s back could not account for the right extremity radicular symptoms. Dr. 
Rook opined that the nerve impingement would need to be at any spinal level at L1 
through S1 or S2. Dr. Rook opined, however, that the 2011 MRI revealed that there was 
no nerve impingement at that level. He further opined that it would be anatomically 
impossible for anything in the lumbar spine to cause leg radiculopathy. Dr. Rook opined 
that there was nothing to explain the radicular symptoms.  

31. Dr. Rook clearly did not account for how the Claimant’s non-work related 
preexisting arthritis contributed or caused the Claimant’s subjective symptoms of pain. In 
light of the normal EMG and MRI scan, and even his own opinion that it would be 
anatomically impossible for anything in the lumbar spine to be causing lower leg radicular 
pain, Dr. Rook clearly erred in determining that the Claimant was not at MMI because of 
ongoing back and lower extremity pain.  

32. Dr. Rook also clearly and incorrectly diagnosed the Claimant with 
multi-level degenerative disc disease when the MRI showed only mild to moderate facet 
arthritis. Dr. Nanes persuasively testified that these were two different diagnoses. Dr. 
Rook’s diagnosis is clearly erroneous.  

33. Dr. Rook opined that the Claimant was medically stable at the time when Dr. 
Nanes placed him at MMI. Dr. Rook opined that he believed it was inappropriate for Dr. 
Nanes to place the Claimant at MMI before the Claimant could return to his normal job 
duties. Dr. Rook clearly erred by using permanent work restrictions to determine MMI 
when Dr. Rook believed that the Claimant was medically stable.  



  

34. There was substantial evidence presented at hearing that the Claimant 
failed to disclose his past low back conditions to Dr. Nanes, Dr. Ridings or Dr. Lesnak 
when all three physicians had asked on their intake forms whether the Claimant had any 
prior low back pain. The ALJ notes that, based upon the testimony at hearing, it appears 
that the Claimant first disclosed his li*E3 at hearing notwithstanding his obligation to 
update the Respondent on his medical providers pursuant to W.C.R.P. Rule 5-4(C) and 
Rule 9-1. The Claimant did not tender any medical records to the court to document his 
surgery or the representations allegedly made by Dr. King about the causation of the 
li*E3.  

35. Dr. Rook diagnosed Claimant with myofascial pain based upon muscle 
spasms in the thoracic spine. Dr. Rook testified that there was no other objective medical 
evidence to support this diagnosis. Additionally, Dr. Rook testified that there was no 
medical evidence or notations in the medical records prior to the DIME. Dr. Lesnak did not 
observe muscle spasms in his IME evaluation after the DIME on January 18, 2012.  

36. In his DIME report, Dr. Rook recommended additional medical care, 
including continued chiropractic treatment, massage and physical therapy, and facet 
injections. At the time of the DIME, the Claimant had undergone approximately 50 
chiropractic treatments. The Claimant had also declined injection therapy offered by Dr. 
Danylchuck. Based upon the persuasive opinions of Dr. Lesnak and Dr. Ridings, Dr. 
Rook clearly erred by determining that the Claimant required additional treatment that 
would clearly improve his condition.  

37. With regards to the recommendations for a rhizotomy, Dr. Rook testified 
that there was nothing on the MRI that a rhizotomy could actually treat.  

38. The ALJ finds that the opinions and analyses provided by Dr. Nanes, Dr. 
Ridings, and Dr. Lesnak, in conjunction with the objective findings, establish more than a 
mere difference of opinion among doctors.  The ALJ finds that, considering all of the 
evidence, the Respondent has established that it is highly probable and free from serious 
or substantial doubt that Dr. Rook erred in finding that the Claimant was not at MMI as of 
June 30, 2011 and erred in finding that the Claimant had a permanent impairment.   

 

CONCLUSIONS OF LAW 

1. A Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge need not address every piece of evidence that might lead to a 
conflicting conclusion and may reject evidence contrary to the above findings as 
unpersuasive. See Magnetic Engineering, Inc v.  Industrial Claim Appeals Office. 5 P.3d 
385, 389 (Colo. App. 2000).  



  

2. The Judge is required to make specific findings only as to the evidence 
which is deemed persuasive and determinative. Roe v. Industrial Commission, 734 P.2d 
138 (Colo. App. 1986). There is no obligation to address every issue raised or evidence 
which is unpersuasive, nor is the ALJ held to a crystalline standard in articulating the 
administrative order. Crandall v. Watson-Wilson Transportation System, Inc., 467 P.2d 
48 (Colo. 1970); See George v. Industrial Commission, 720 P.2d 624 (Colo. App. 1986); 
Riddle v. Ampex Corporation, 839 P.2d 489 (Colo. App. 1992).  

3. When determining credibility, the ALJ should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness, probability or improbability, of the testimony and 
actions, the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice and interest. Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936) 
overruled in part, Lockwood v. Travelers Ins. Co., 498 P.2d 947 (Colo. 1972).  

4. A DIME opinion on MMI is binding unless overcome by clear and convincing 
evidence. C.R.S. 8-42-107(8)(b)(III); Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002); Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995). The enhanced burden of proof imposed by the Workers’ Compensation Act 
reflects an underlining assumption that the DIME, having been selected by an 
independent and unbiased tribunal, will provide a reliable medical opinion. Qual-Med, Inc. 
v. Industrial Claim Appeals Office, supra.  

5. Clear and convincing evidence means “evidence which is stronger than a 
mere ‘preponderance.’ It is evidence that is highly probable and free and from serious and 
substantial doubt.” Metro Storage, supra; DiLeo v. Kotlnow, 613 P.2d 316 (Colo. 1980). 
The party challenging the DIME opinion must present evidence contradicting the DIME 
which is “unmistakable and free from serious or substantial doubt.” Leming v. Industrial 
Claim Appeals Office, 62 P.3d 1015 (Colo. App. 2002). A mere difference of opinion 
between reasonable professionals does not constitute clear and convincing evidence. 
Javaiera v. Monte Vista Head Start, W.C. No. 4-532-166 & 4-523-097 (ICAO, July 19, 
2004). As found, the Respondent has overcome, by clear and convincing evidence, Dr. 
Rook’s opinion that Claimant was not at MMI. Based upon the testimony of Dr. Nanes, Dr. 
Ridings, and Dr. Lesnak, and Dr. Rook, the ALJ does not have serious or substantial 
doubt that Dr. Rook clearly erred in his MMI determination.   

6. The Workers' Compensation Act requires that all physical impairment 
ratings be conducted in accordance with the AMA Guides, 3rd ed. rev. Section 
8-42-101(3.7). C.R.S. 2003. The DIME physician's application of the AMA Guides is 
presumed to be correct unless overcome by clear and convincing evidence to the 
contrary. Section 8-42-107(8)(c), C.R.S. 2003; Metro Moving & Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995). The determination of whether the physician correctly 
applied the AMA Guides is a factual issue reserved to the ALJ. See Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). In determining whether the 
DIME physician's rating is correct, the ALJ must consider whether the DIME physician 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1970130742&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw�
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1970130742&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw�
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1986118660&fn=_top&sv=Split&tc=-1&pbc=2DBF8335&ordoc=1992059929&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw�


  

correctly applied the AMA Guides and other rating protocols. Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117 (Colo. App. 2003).  

7. However, a rating that issued in connection with a DIME’s “not at MMI” 
determinations are not binding upon the parties. A rating not preceded by an MMI date in 
invalid under the Workers’ Compensation Act. See Director’s Interpretive Bulletin No. 5; 
Jack Rook, M.D. v. Industrial Claim Appeals Office, 111 P.3d 549 (Colo. App. 2005) 
(deferring to the Director’s interpretation of the Act when upholding a change of physician 
order when shown that petitioner’s care for chronic pain was excessive and inappropriate 
under controlling professional standards). An ALJ may adopt the ATP’s determination of 
impairment. See Garner, supra.   

8. The ALJ concludes that Dr. Nanes’ assessment of the Claimant’s 
impairment for his work-related injury of May 22, 2011 was appropriate and is adopted by 
the ALJ. 

 
ORDER 

 It is therefore ordered that: 

1. The Claimant is at Maximum Medical Improvement as of June 30, 2011 with 
no permanent medical impairment.  

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 22, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 



  

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-437-02 

ISSUES 

Did the Claimant prove by a preponderance of the evidence that he sustained an 
occupational disease due to exposure to fumes during his employment?  

FINDINGS OF FACT 

1. The Claimant was employed as a welder for the Respondent-Employer 
from 2008 until September of 2011.  The Respondent-Employer manufactures systems 
for the utilities industry and filtration vessels for the military aviation industry.  The 
Claimant’s job as a welder was to fabricate the vessels that were manufactured at the 
plant.   

2. The Claimant worked in a welding tent.  His primary job was to weld on 
three different sizes of filtration vessels.  He worked ten hours per day four days per week.  
His job duties consisted of cutting metal and shaping metal tubing.  He would then weld 
the individual frame pieces into a frame assembly.  The tubing that was being welded on 
was made out of aluminum.  Approximately six to seven hours of a ten hour day consisted 
of welding activities.   

3. The welding tent also included a “green machine” which was a lifting device 
that would wrap around the cylinder and lower and rotate items 360 degrees.  The vessels 
are picked up with the green machine, lifted high enough to clear a table and then set 
down on a table.  After the welding is completed the fixture is tipped off the table onto a 
roller platform and rolled out of the tent.   

4. The Claimant was welding aluminum most of the time as all components of 
the vessel assemblies are aluminum.  Occasionally the Claimant would weld stainless 
steel.  The Claimant’s job required him to cut aluminum tubing which involved minimal 
lifting.  He would then have to cut, shape and bend the tubes and weld these tubes onto 
frames.  The frame assembly was two sided with crossbars. 

5. There is also a jet fuel laboratory located in the building.  It was at the 
opposite end of the building approximately 150 feet from the welding tent.  This laboratory 
was a sealed part of the operation for safety and security reasons.  The Claimant would 
never perform any welding in the jet fuel laboratory.  



  

6. Once the vessels are fabricated, they are water tested.  The vessels are 
filled with water and pressurized to make sure there are no leaks.  If there are leaks, then 
they go back to the welding tent to be fixed.   

7. *L, Corporate Facilities Manager for the Respondent-Employer, who has 
been with the company for 46 years, oversaw the installation of the equipment located in 
the welding tent.  At the time that the welding area was set up, there was air testing done 
to make sure it was safe to weld and operate.  The Claimant was involved in the testing.  
The welding tent itself is approximately 40 feet by 40 feet and has a fume extractor 
located in the tent which sucks the fumes which go into a filter system.  There is a portable 
unit as well as a permanent fume extractor which feeds two hoses.   

8. There were no changes made to the ventilation system between the time it 
was installed in 2008 and when testing was performed by OSHA in August of 2010.  

9. The Claimant filed a Workers’ Claim for Compensation on February 25, 
2011 for an injury of June 18, 2010.  The injury listed was to the Claimant’s “stomach.”  At 
the time of hearing the Claimant indicated that this claim was in the nature of an 
occupational disease as he was alleging he developed stomach problems due to 
exposure to fumes at work.  He described problems with vomiting, nose burning, runny 
nose, metallic taste in his mouth, night sweating, weight loss and joint pains.  The 
Claimant alleged there were two other welders with the same symptoms although no 
testimony was presented from any other welders at the time of hearing.  

10. The Claimant was not at work on June 18, 2010, which is listed as the date 
of accident.  He was seen at Penrose St. Francis Hospital on June 20, 2010 complaining 
of excessive vomiting.  An abdominal ultrasound and 3-way abdomen series was normal.  
The Claimant was diagnosed with alcohol abuse and gastritis.   

11. Testimony was taken from the Claimant as to his alcohol use.  According to 
the Claimant he does not drink beer on a daily basis.  He also indicated that he had 
obtained a medical marijuana registration card in 2010.  The medical records indicate a 
history given by the Claimant to various medical providers of daily alcohol use anywhere 
from two to six beers per day.  The forms the Claimant filled out on December 3, 2010 
indicated that he drank a six pack per day and used marijuana every day.  

12. According to the Claimant, his wife wanted to have him tested for chemicals 
and the Claimant was seen in the emergency department at Memorial Health System on 
November 5, 2010.  At that time he had a list of chemicals including cadmium and 
manganese.  The emergency room physician indicated that type of testing could not be 
done in the emergency room and that most likely the Claimant had an acute gastritis.  The 
Claimant was then seen by Robert Baptist, M.D. on May 20, 2011.  The Claimant advised 
Dr. Baptist that he had been “exposed to welding fumes at work for the last three years.”  
Dr. Baptist recommended a neurological evaluation as well as a toxicological evaluation.  
The Claimant was then seen by a neurologist at the same facility, Viveck Baluja, M.D., on 



  

June 13, 2011.  Dr. Baluja noted “elevated cadmium levels” and referred the Claimant for 
testing with a toxicologist.   

13. The Claimant was seen by Ken Kulig, M.D. from Toxicology Associates, 
Prof. LLC on July 14, 2011.  At that time the Claimant alleged that he had elevated 
cadmium levels and had been exposed to welding fumes.  The history the Claimant gave 
to Dr. Kulig was that he was consuming three to four beers per day and smoking one third 
to one half pack of cigarettes per day for 15 years.   

14. Dr. Kulig reviewed the prior laboratory tests that were done in regards to the 
elevated cadmium levels.  Dr. Kulig noted that “the patient had several blood cadmium 
levels that were allegedly elevated but on further examination of the laboratory’s 
reference range for a smoker, his levels were normal as indeed he is a smoker.”  In 
addition, Dr. Kulig had numerous laboratory tests performed at Toxicology Associates, 
which were all normal.  He also had the Claimant undergo a pulmonary function test 
which was normal.   

15. According to Dr. Kulig, “[The Claimant] has normal blood cadmium levels for 
a smoker.  He is not spilling protein in his urine.  He does not have elevated Beta-2 
microglobulins in his urine.  All the other heavy metal testing done on the day of the visit 
was normal.”  Dr. Kulig did note that there had been an OSHA evaluation and an industrial 
hygiene evaluation done and that he would be happy to review the reports if these were 
provided by the Claimant.  However, he indicated “At this particular time I do not see a 
toxicologic disease in [the Claimant] that would warrant further testing or treatment on 
him.”   

16. The Claimant filed a complaint with U.S. Department of Labor Occupational 
Safety and Health Administration (OSHA) for both an alleged noise exposure claim and 
exposure to fumes.  An industrial hygiene evaluation was conducted at the 
Respondent-Employer on July 19, 2011.  On August 4, 2011 an industrial hygienist from 
OSHA also performed air monitoring to determine potential exposure from various metal 
fumes during welding operations as well as performing personal noise dosimetry 
exposure monitoring.   

17. The testing that was performed on July 19, 2011 showed that all samples 
for aluminum, respirable particulate, total particulates, chromium and cadmium were less 
than the levels allowed by OSHA.  The measured exposure levels were below 50% of 
applicable standards.  A formal respirator PPE program was not required.  In addition, the 
MSDS sheets were reviewed and cadmium was not listed as a constituent for any 
materials used at the plant.   

18. The OSHA evaluation which was performed on August 4, 2011 showed that 
all compounds sampled were within allowable OSHA limits.  In addition there was no 
cadmium detected as part of the OSHA evaluation.   



  

19. The Claimant was removed from the welding tent and did not work as a 
welder from July 2011 to September of 2011 at which time he was laid off.  According to 
the Claimant, since he was removed from the welding tent, his health has been 
“excellent.”  At the time of hearing he indicated he had no symptoms whatsoever.  

20. An independent medical examination was performed by Douglas Scott, 
M.D. in regards to the alleged exposure claim.  At the time Dr. Scott evaluated the 
Claimant on December 27, 2011 the Claimant indicated that he was alleging he had “an 
exposure to cadmium and aluminum” from breathing the air.  He believed that he was 
exposed to cadmium from “inhaling jet fuel.”  The Claimant also advised Dr. Scott that he 
has been healthy since he was removed from the welding department.  The Claimant 
specifically advised Dr. Scott that he had no pulmonary concerns as a result of the alleged 
exposure to fumes.  He acknowledged that he had been tested by Dr. Kulig and that his 
pulmonary function was normal.   

21. Dr. Scott noted that the OSHA investigation of the worksite found no 
elevated levels of metal fumes in the worksite and that the other industrial hygiene 
investigation found no elevation of respirable aluminum particulate above OSHA 
standards.  In addition, the testing that had been performed showed that the Claimant had 
no medical evidence of a kidney disorder and his ability to excrete aluminum had not been 
impaired.  Therefore there was no evidence of any “disease” that the Claimant had 
sustained as a result of any alleged exposure.  Dr. Scott did set forth his concerns about 
alcohol abuse which can cause gastritis, vomiting and esophagitis.  In addition, Dr. Scott 
recommended cessation of smoking as cigarette smoke contains cadmium which had 
caused the elevated cadmium level.  Dr. Scott agreed with Dr. Kulig that the Claimant had 
no type of toxicological disease due to any alleged exposure at the 
Respondent-Employer. 

22. Testimony was taken from Viveck Baluja, M.D.  Dr. Baluja is not Level II 
accredited and has been practicing medicine for one year and eight months.  He first saw 
the Claimant in May of 2011 with complaints of cyclic vomiting.  According to Dr. Baluja, 
his vomiting “seemed to be correlated with different work exposure, so I ran a couple tests 
on him as far as different levels of toxins, and then I sent him to a toxicology specialist.”  
Dr. Baluja indicated that the Claimant had an elevated level of cadmium but that he did 
not know if this was related to his smoking. 

23. In regards to the Claimant’s exposure at his worksite, the Claimant advised 
Dr. Baluja that “there’s a lot of fumes that are going on constantly from both jet fuel and 
what not, and what happens is, is that the vapors sometimes cause him to have severe 
issues with vomiting, and –cyclic vomiting, and it causes him to get nauseated and sick, 
and when he’s out of that environment, he feels a heck of a lot better.”  Dr. Baluja admitted 
that “I don’t know exactly what he does at work.”  His understanding was that “he’s in 
interaction with jet fuel and all that…I wrote down as far as he’s interacting with jet fuel 
and building fuel filters in some way.”  Dr. Baluja was asked as to how the Claimant would 
have been exposed to these chemicals at the job site.  His opinion was “well, I just know 



  

that he had aluminum and he had cadmium toxicity.  I don’t know how he got the toxicity.  
It may be because of an exposure to work.  It may not be.”   

24. Testimony was also taken from Douglas Scott, M.D. at the time of hearing.  
Dr. Scott agreed with Dr. Kulig, the only toxicologist that had seen the Claimant, that the 
Claimant had no toxicological disease that related to any type of exposure at work.  Dr. 
Scott indicated that, even if the Claimant had elevated aluminum, having an evaluation of 
any type of metal does not equate with a disease.  The Claimant had no respiratory 
complaints and had a normal pulmonary evaluation and had no evidence of any type of 
pulmonary disease or pneumoconiosis from aluminum dust.  In addition, the resulting 
disease from exposure to cadmium would be kidney damage.  The Claimant’s protein 
level was normal and there was no evidence of kidney disease.  In addition, Dr. Scott 
agreed with Dr. Kulig that the Claimant’s blood cadmium was in the normal reference 
range for a smoker.   

25. Based on the testing that was done both by the outside agency and by 
OSHA, there was no evidence presented of any elevated exposures to any inhaled 
metals in the workplace.  Based on the testimony of Dr. Scott and the opinion of Dr. Kulig, 
there is insufficient evidence that the Claimant had any type of toxicological condition as a 
result of a workplace exposure.   

26. The ALJ finds the opinions of Dr. Kulig and Dr. Scott to be persuasive.  Dr. 
Baluja himself testified that he was unable to state what the Claimant was exposed to at 
work and what would have caused the elevated aluminum and cadmium levels.   

27. The Claimant has failed to establish that it is more likely than not that he 
suffered from an occupational disease as a result of his employment with the 
Respondent-Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, C.R.S. (2011), et seq., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the Claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
Claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 



  

dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

4. Under Section 8-40-201(14), an occupational disease is defined as “a 
disease which results directly from the employment or the conditions under which work was 
performed, which can be seen to have followed as a natural incident of the work and as a 
result of the exposure occasioned by the nature of the employment, and which can be fairly 
traced to the employment as a proximate cause and which does not come from a hazard to 
which the worker would have been equally exposed outside of the employment.” 

5. Although the Claimant has alleged a “stomach” injury with a date of June 18, 
2010, his testimony at the time of hearing was that he felt he had sustained an occupational 
disease consisting of exposure to fumes at work.  However, the ALJ finds that the Claimant 
has not established that he suffered any type of “disease”.  No evidence was presented 
from any medical provider that the Claimant sustained a disease for which he required care 
and treatment.  Instead, the Claimant complained of diffuse symptoms including vomiting, 
joint pain, metallic taste in his mouth and fatigue.  None of the physicians came up with any 
type of diagnosis to explain the Claimant’s symptoms.  The only diagnosis given to the 
Claimant was gastritis, which could be caused by numerous factors including alcohol abuse.  

6. In addition, although the Claimant might have established that he was 
exposed to “fumes” at his worksite, the OSHA evaluation which was requested by the 
Claimant indicated that there were no levels of any type of chemical at the worksite which 
were beyond OSHA levels.  In addition, there was no evidence of any exposure to cadmium 
and the doctors all confirmed that the Claimant’s cadmium level was in the normal range for 
a smoker.   

7. Dr. Scott and Dr. Kulig have opined within a reasonable degree of medical 
probability that the Claimant does not have a toxicological condition due to any exposure at 
work.  The ALJ finds the opinions of Dr. Scott and Dr. Kulig to be persuasive.  

8. The Claimant had the burden of proof by a preponderance of the evidence to 
show that he had sustained a disease which could be fairly traced to his employment as a 
proximate cause.  The Claimant did not establish that he sustained any type of disease or 
that he was exposed to harmful levels of any type of chemical at his employment.  His claim 
for compensation must therefore be denied and dismissed. 



  

 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 22, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-852-646-01 

ISSUES 

Did the Claimant prove by a preponderance of the evidence that he sustained an 
injury to his low back on March 22, 2011 while working as a welder?  

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
Findings of Fact: 
 

The Claimant was employed as a welder for the Respondent-Employer from 2008 
until September of 2011.  The Respondent-Employer manufactures systems for the 



  

utilities industry and filtration vessels for the military aviation industry.  The Claimant’s job 
as a welder was to fabricate the vessels that were manufactured at the plant.   

The Claimant worked in a welding tent.  His primary job was to weld on three 
different sizes of filtration vessels.  He worked ten hours per day four days per week.  His 
job duties consisted of cutting metal and shaping metal tubing.  He would then weld the 
individual frame pieces into a frame assembly.  The tubing that was being welded on was 
made out of aluminum.  Approximately six to seven hours of a ten hour day consisted of 
welding activities.   

The welding tent also included a “green machine” which was a lifting device that 
would wrap around the cylinder and lower and rotate items 360 degrees.  The vessels are 
picked up with the green machine, lifted high enough to clear a table and then set down 
on a table.  After the welding is completed the fixture is tipped off the table onto a roller 
platform and rolled out of the tent.   

The Claimant was welding aluminum most of the time as all components of the 
vessel assemblies are aluminum.  Occasionally the Claimant would weld stainless steel.  
The Claimant’s job required him to cut aluminum tubing which involved minimal lifting.  He 
would then have to cut, shape and bend the tubes and weld these tubes onto frames.  
The frame assembly was two sided with crossbars. 

Once the vessels are fabricated, they are water tested.  The vessels are filled with 
water and pressurized to make sure there are no leaks.  If there are leaks, then they go 
back to the welding tent to be fixed.   

The Claimant’s job involved lifting, pushing and pulling.  Due to another claim filed 
by the Claimant, an ergonomic study had been done of the Claimant’s job in April of 2011, 
which described lifting and carrying of frames up to 30 pounds with awkward movements.  
The Claimant was also required to push and pull larger vessels up to 350 pounds on 
carts. 

The Claimant filed a Workers’ Claim for Compensation on April 4, 2011 stating that 
he injured his lower back on March 22, 2011.  The mechanism of injury was “bent over 
welding.”     

The Claimant’s direct supervisor in March of 2011 was *M.  Mr. *M indicated that 
he was aware of a workers’ compensation claim that the Claimant had reported on March 
22, 2011 for an injury to his right upper extremity occurring on February 1, 2011, which is 
the subject matter of a separate workers’ compensation claim.  However, the Claimant did 
not report any separate accident or injury which occurred on or about March 22, 2011 in 
regards to his low back.  



  

Mr. *M also confirmed that the Claimant’s job was changed in July 2011.  From 
July 2011 until the Claimant was laid off in September of 2011, he did not work as a 
welder.  Therefore, he did not perform any of the welding activities or lifting activities 
during that period of time.  During the period of time that the Claimant worked under Mr. 
*M’s supervision he was not using any crutches for any low back injury.  

The Claimant acknowledged that he had back problems prior to March 2011 and 
that he had been treated by his family physician and prescribed Gabapentin.  When 
asked what occurred on March 22, 2011, which led to his low back injury, he stated it 
started getting worse due to a lot of bending and lifting.  The Claimant denied injuring his 
low back in an accident at work.  

On the date of the alleged injury on March 22, 2011 the Claimant was seen by Dr. 
Peterson at Concentra.  The Claimant filled out a form indicating that his injury was “pain 
in wrist and hand.”  He stated “started having pains in early February, have been getting 
progressively worse.”  When asked as to the part of body injured, the Claimant indicated 
“hand, wrist and forearm” and filled out a pain diagram regarding such body parts.  The 
form signed by the Claimant on March 22, 2011 does not reference any injury to the low 
back.  

Dr. Peterson did see the Claimant on March 22, 2011 and indicated that the 
Claimant had advised him that for approximately six weeks had pain in his right wrist with 
numbness in the fingers of his right hand.  The Claimant denied any fall or injury at or 
away from work.  Dr. Peterson noted that the Claimant was “also on Gabapentin for low 
back pain.”  No history was given of the Claimant injuring his low back on or about March 
22, 2011.  

The Claimant continued to treat with Dr. Peterson from March through May 2011 
for an unrelated right upper extremity injury.  During that time there are no records of the 
Claimant reporting any low back injury to Dr. Peterson.  

The Claimant was also seen in the emergency room at Penrose St. Francis 
Hospital on March 31, 2011 with a complaint of right wrist pain.  At that time the Claimant 
gave a history of “chronic back pain.”  The Claimant was also seen in the emergency 
room at Memorial Hospital on November 5, 2010 for medical problems relating to 
repetitive vomiting.  At that time the past medical history given was “he has a history of 
chronic pain in his low back and chronic cough.”   

Medical records from Colorado Springs Health Partners indicate that the 
Claimant’s family physician, Phillip Ballard, M.D., saw the Claimant in 2009.  At that time 
the Claimant had complaints relating to his low back.  In October 2009 the Claimant was 
complaining of pain in his right posterior thigh.  At that time Dr. Ballard recommended 
additional testing.  He noted that he had placed the Claimant on pain medications for back 
pain.  



  

An independent medical examination was performed by Timothy Hall, M.D. at the 
request of the Claimant’s attorney.  Dr. Hall was asked to evaluate the Claimant for two 
workers’ compensation claims that the Claimant had filed.  He was asked to see the 
Claimant for his “right wrist and hand” and for his “low back.”  In regards to the alleged low 
back injury, the Claimant advised Dr. Hall that his job involved flipping frames which were 
large awkward pieces of metal.  Dr. Hall stated that “he can’t however give a specific 
cause of what brought on his back pain or even a specific time frame.”  The Claimant 
advised Dr. Hall that he had been placed on Gabapentin and Cyclobenzaprine by Dr. 
Ballard over a year ago and that his “symptoms come and go.”  Dr. Hall’s examination 
was “fairly benign” with good range of motion and negative straight leg raising.  Dr. Hall 
stated “it is difficult to connect his low back to his work activities.  There is simply no 
documentation or specific injury.  I cannot say within a reasonable degree of medical 
probability that his low back complaints related to work activities.”   

Testimony was taken from Viveck Baluja, M.D.  Dr. Baluja is not Level II accredited 
and has been practicing medicine for one year and eight months.  He first saw the 
Claimant in May of 2011 for complaints relating to stomach problems.  At a later time the 
Claimant began complaining of low back pain but did not give Dr. Baluja a history of any 
specific injury.  Dr. Baluja was asked his opinion as to whether or not the Claimant’s 
current low back problems were related to his work duties at Velcon Filters, LLC.  He 
testified that he did not know what the Claimant did at work, but could “imagine what he’s 
been doing at work.” He also stated that in regards to whether Claimant’s back problems 
were work-related, 

I don’t know the answer to that question…if there is an industrial worker who is 
lifting and doing a lot of work, I would say definitely, if that work is there, that could 
definitely be a cause of that, but I can’t say for sure that there’s causality there, because 
that would not be proper for me to say.   

 
Dr. Baluja went on to indicate when asked about the probabilities of the Claimant’s 

condition being work-related, “I would speculate that it’s greater than a 50%, than a toss 
of a coin, to say that most likely a work-related issue would be there…”   

Dr. Baluja testified that he is not Level II accredited and has only been practicing 
medicine for a little over a year.  He is not familiar with the definition of an occupational 
disease under the Colorado Workers’ Compensation Act.  He also agreed that he had no 
specific information regarding the Claimant’s job duties as a welder.  When Dr. Baluja was 
asked if the Claimant ever advised him that he had any type of traumatic event that 
occurred on either February 1, 2011 or March 22, 2011, he testified that that history had 
not been given to him.   

Testimony was also taken from Jeffrey Kleiner, M.D., who treated the Claimant for 
a neck condition.  According to Dr. Kleiner he first saw the Claimant on September 28, 
2011.  At that time the Claimant denied having any neck or back problems prior to 
February 1, 2011.  The Claimant described an accident to Dr. Kleiner that occurred on 



  

February 1, 2011 in which he developed pain “in his neck and arm.”  The Claimant did not 
give Dr. Kleiner a history that he injured his low back as a result of this alleged accident.   

An MRI of the low back was ordered in the fall of 2011 which showed spinal 
stenosis at the L4-5 area with central disc herniation and congenital narrowing at the 
spinal canal as well as mild to moderate stenosis at the L4-5 area.  Dr. Kleiner opined that 
the Claimant’s symptoms were due to spinal stenosis in his low back.   

Dr. Kleiner was not aware that the Claimant had low back pain prior to February of 
2011.  When asked if the findings on the MRI could be related to the Claimant’s “work 
duties,” Dr. Kleiner stated that although there could be a substantial contribution “it would 
be hard to pinpoint a specific time, but certainly having a labor-intensive type of 
occupation, with a congenitally narrow spinal canal, he is more prone to developing the 
waxing and waning symptoms of claudication and sciatica.”   

The Claimant testified that he has not worked in any capacity since September of 
2011.  However, according to the Claimant, his low back condition worsened from 
September of 2011 until he began utilizing crutches in early 2012.  During that time he 
denied performing any heavy lifting or work activities.   

Dr. Kleiner testified at the time of hearing that the Claimant had lumbar spinal 
stenosis at the L5-S1 area related to congenital stenosis and bulging with a tear present 
in the L5-S1 area of the spine.  When he was asked if he could testify as to what caused 
the tear he indicated “no.”  He did state that an individual with congenital spinal stenosis 
would have problems that wax and wane.  He indicated that if the Claimant’s condition 
had continued to worsen since he left work in September of 2011 that any worsening 
would not have been caused by any of his job duties.  He testified that it would be “hard to 
pinpoint” the cause of the Claimant’s low back pain.   

The Claimant was seen on October 24, 2011 by Michael Fagan, M.D. upon referral 
of Dr. Kleiner.  Dr. Fagan indicated that the Claimant’s history was obtained primarily from 
the Claimant’s wife.  His report indicates that the Claimant had been injured at work lifting 
a 60 pound object and that “he also apparently injured his low back in the accident.”  
There is no other history in any of the other medical records given by the Claimant to the 
physicians that he injured his low back due to a traumatic incident at work.  The Claimant 
denied injuring his back in a specific accident at work.   

The ALJ finds that the Claimant’s assertions of a back injury occurring at work 
lacks credibility. 

The ALJ finds that the Claimant has failed to establish that it is more likely than not 
that he sustained an injury to his low back that arose out of, and occurred in the course of, 
his employment with the Respondent-Employer. 



  

 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 
8-40-101, C.R.S. (2011), et seq., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the Claimant has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
Claimant nor in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence or 
every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

A "compensable" industrial accident is one which results in an injury requiring 
medical treatment or causing disability. See § 8-41-301(1)(c), C.R.S. 2010 (requiring that 
injury or death be proximately caused by occupational accident or disease as a condition 
of recovery). A claimant must prove that a work injury directly and proximately caused the 
condition for which benefits are sought, see Wal-Mart Stores, Inc. v. Indus. Claim Appeals 
Office, 989 P.2d 251, 252 (Colo. App. 1999), and that the injury was not merely a 
manifestation of a pre-existing condition. See Nat'l Health Labs. v. Indus. Claim Appeals 
Office, 844 P.2d 1259, 1260 (Colo. App. 1992) (a disease or condition will be 
compensable even if the direct cause of an accident is the employee's pre-existing 
idiopathic disease or condition as long as the conditions or circumstances of employment 
contributed to the accident or to the injuries sustained). However, the existence of a 
pre-existing medical condition will not preclude the claimant from suffering a 
compensable injury if the industrial accident aggravates that condition and, thus, 
proximately causes the disability or need for treatment. H & H Warehouse v. Vicory, 805 
P.2d 1167, 1169 (Colo. App. 1990). 

As found above, the ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that he suffered an injury to his low back arising out of and 
in the course of his employment with the Respondent-Employer. 



  

The ALJ concludes that the Claimant’s assertion of a distinct low back injury lacks 
credibility.  The substantial medical history provided to the medical personnel refutes a 
distinct injury. 

 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 22, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-106 

      ISSUES 

 The following issues were raised for consideration at hearing: 
 
  1. Whether Claimant proved that surgery for an ulnar shortening osteotomy 
was a reasonably necessary and related medical procedure? 
 

 FINDINGS OF FACT 



  

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 
 
 1. Claimant sustained an admitted industrial accident involving her right wrist 
on March 30, 2011.     
 
 2. Claimant treated with Tracy Wolf, MD.  On June 28, 2011, Dr. Wolf operated 
on Claimant’s wrist.     
 
 3. Claimant continued to treat with Dr. Wolf and as of a September 30, 2011, 
visit, Claimant was doing well and she denied much pain.  Dr. Wolf felt Claimant was 
doing quite well.    
 
 4. At a December 2, 2011 visit, Claimant stated she had experienced a flare 
about a month and a half prior.  Treatment options were discussed including 
immobilization in a cast, injections and ultimately, if things did not calm down, a repeat 
arthroscopy could be done to see if the repair was torn.      
 
 5. At a December 23, 2011 visit, it was noted that based on neutral rotation 
views of the wrist, Claimant was ulnar neutral to slightly positive. Dr. Wolf performed an 
ECU injection and Claimant was to get back to the doctor in three weeks to see if her wrist 
was better.  If it was not, then they would discuss the possibility of an ulnar shortening.     
 
 6. Subsequently, Claimant was seen by Dr. S.T. Chamberlain.  In his January 
16, 2012, report, he stated Dr. Wolf had already made a recommendation that Claimant 
go forward with an ulnar shortening osteotomy.  He also noted that x-rays showed an 
ulnar positive variance of about two millimeters.  It is noted by the ALJ that as of the date 
of Dr. Chamberlain’s report, Dr. Wolf had not made a recommendation that Claimant 
undergo an ulnar shortening osteotomy, only that the possibility of such would be 
discussed at a later date.  
 
 7. Dr. Thomas G. Mordick performed a records review independent medical 
evaluation for the Respondents’.  In his January 23, 2012, report, he noted that by MRI 
report, there was no ulnar positive variant and there was no bone edema of the lunate to 
suggest an ulnar abutment. He also noted that based on Dr. Wolf’s operative report, there 
was no evidence of a central attritional tear of the triangular fibrocartilage as one would 
expect with ulnar abutment, nor was there a report of chondromalacia on the ulnar aspect 
of the lunate as one would expect with an ulnar abutment.  
 
 8. Dr. Mordick reviewed Dr. Chamberlain’s report, so he was familiar with his 
opinions and the basis for those opinions.  
 
 9. Dr. Mordick noted that the MRI was very good for evaluating bone edema 
which one would expect for an ulnar abutment.  Based on the MRI, it did not appear 
Claimant had an ulnar abutment.  Dr. Mordick stated that he never recommends surgery 



  

for a patient for ulnar shortening unless the MRI showed changes in the lunate consistent 
with an ulnar abutment.     
 
 10. Dr. Mordick was not of the opinion that a diagnosis of ulnar abutment had 
been established.     
 
 11. Dr. Mordick felt it would be appropriate, before proceeding with an ulnar 
shortening osteotomy to have the radiologist re-review the original MRI to specifically 
address whether there were changes consistent with an ulnar abutment.  
 
 12. In a report dated March 22, 2012, radiologist Dr. Charles Wennogle 
re-reviewed the MRI.  He stated there was no classic evidence of ulnar abutment 
syndrome.  He noted there was a neutral ulnar variance.     
 
 13. After reviewing Dr. Wennogle’s March 22, 2012, report, Dr. Mordick opined 
that Claimant did not have an ulnar abutment and that an ulnar shortening was therefore 
not indicated.     
 
 14. Dr. Mordick’s opinions were found to be more credible and persuasive than 
the opinions of Drs. Wolf and Chamberlain.  Relevant is the fact that Dr. Mordick is a Hand 
Surgery Fellow from the University of Utah; he holds specialty certification from the 
American Board of Surgery - Certificate of Added Qualification for Surgery of the Hand; 
and he practiced at Hand Surgery Associates from 1997 – 2010 and at Western 
Orthopaedics from 2010 to the present.  
 
 15. Claimant has failed to prove that surgery for an ulnar shortening osteotomy 
is a reasonably necessary and related medical procedure. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (the Act), 
Title 8, Article 40 to 47, C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, C.R.S.   A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

 2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 



  

conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 
 3. It is the ALJ’s sole province to assess the credibility of the witnesses.  
Monfort Inc. v. Rangel, 867 P.2d 122 (Colo. App. 1993).   
 
 4. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
 5.  Claimant argued that that surgery for an ulnar shortening osteotomy was a 
reasonably necessary and related medical procedure. The ALJ disagrees. 
 
 6. Section 8-42-101(1), C.R.S., requires the employer to provide medical 
benefits to cure or relieve the effects of the industrial injury. See Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Consequently, compensability of the 
requested medical treatment is dependent on proof that the treatment is reasonably 
necessary to cure and relieve the effects of the industrial injury. See Snyder v. Industrial 
Claim Appeals Office, supra. Because the claimant bears the burden to prove entitlement 
to benefits, it was the claimant’s burden to prove by a preponderance of evidence that the 
requested treatment was reasonably necessary to cure and relieve the effects of the 
industrial injury. Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999); 
Younger v. City and County of Denver, 810 P.2d 647 (Colo. 1991).  
 
 7. Here based on the credible and persuasive opinions of Dr. Mordick as 
expressed in his reports, Claimant’s request for an ulnar shortening osteotomy is not  a 
reasonably necessary and related medical procedure. 
 
 8. The opinions of Drs. Wolf and Chamberlain as expressed in their reports 
are found neither credible nor persuasive.   
 
 9 Testimony and evidence inconsistent with the above findings is either not 
credible and/or not persuasive. 

  

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Claimant’s claim for medical benefits in the form of an ulnar shortening 
osteotomy is denied and dismissed.    

 
2. Any issues not determined herein are reserved for future determination. 



  

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 25, 2012 

 
Margot W. Jones 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-247-01 

ISSUES 

1. Compensability and medical benefits (reasonable and necessary and 
authorized provider). 

FINDINGS OF FACT 

 1. On August 10, 2010 Claimant was working in a parking structure located on 
18th and Lincoln in downtown Denver.  Claimant was asked to move two large signs that 
Claimant estimated weighed approximately 1000 pounds each.   

 
2. Claimant loaded the signs onto a cart in order to move the signs down the 

driving ramp.  As the cart progressed down the ramp, it gained momentum and Claimant 
struggled to maintain control as he began to get dragged behind the cart.  Claimant used 
his legs and low back to brace himself in order to gain control of the cart. 
 

3. Claimant was working with co-worker *N on August 10, 2010. However *N 
did not assist nor was he present when Claimant moved the signs.  *N’s testimony 
corroborates Claimant’s description of the size of the signs that were moved.  
 

4. Immediately after moving the signs, Claimant began to feel symptoms in his 
lower back and down his right leg.   
 



  

5. Claimant’s symptoms worsened over the following days to the point where 
he had difficulty walking.  Claimant then sought emergency treatment at the emergency 
room at the University of Colorado on August 18, 2010.  At that time, Claimant 
complained of leg pain rated at a 10 on a scale of 0-10.  (See Claimant’s exhibit 1). 
 

6. Claimant next sought treatment at Denver Health Medical Center on August 
22, 2010 where he was diagnosed with sciatica.  Claimant testified that during the 
evaluation at Denver Health, he explained to Dr. Vanerheiden the work related 
mechanism of injury.  Claimant testified that subsequent to speaking with the doctors at 
Denver Health, it was his understanding that his symptoms were related to the events of 
August 10, 2010. 
 

7. Prior to August 10, 2010 Claimant had never experienced symptoms in his 
low back and right leg, did not have any work restrictions, nor had he ever received a 
diagnosis of sciatica.  Claimant did not participate in any activities that could have caused 
his symptoms other than moving the signs. 
 

8. On August 31, 2010 Claimant filled out a report of injury with Employer.  The 
injury report states that Claimant was “moving a sign using a cart – cart pulled him.”  
(Claimant’s Exhibit 2).  The report further states that the “cart pulled him & twisted back.” 
(Claimant’s Exhibit 2). 
 

9. Employer directed Claimant to Dr. Raschbacher.  Claimant explained to Dr. 
Raschbacher the events of August 10, 2010 as well as how his symptoms progressed.   
 

10. Dr. Raschbacher’s September 1, 2010 report states that Claimant was 
“pulling signs off top of a garage on a cart, the cart got away from me and it was dragging 
me.  I was using my feet to stop it.”  (Claimant’s Exhibit 4, pg 10).  Dr. Raschbacher lists 
the “work related medical diagnosis” as “lumbosacral strain (846.0) R radiculopathy / 
radiculitis (724.4).”  (Claimant’s Exhibit 4).   
 

11. Dr. Raschbacher states that his objective findings are consistent with 
history and/or work related mechanism of injury.  (Claimant’s Exhibit 4, pg 10). 
 

12. Dr. Raschbacher recommended a MRI of Claimant’s Lumbosacral Spine, 
and prescribed vicodin, hydrocodine, medrol dose pack, and cylozenzaprine.  (Claimant’s 
Exhibit 4, pg 10-11).  Dr. Rashbacher also imposed work restrictions by stating that 
Claimant is unable to work.  (Claimant’s Exhibit 4, pg 10). 
 

 13. Dr. Raschbacher’s September 1, 2010 initial evaluation states:  
 

“He states that back on August 10th he was moving signs on a roof and strained really 
hard and felt a twinge in his back and right buttock.  He continued to work, and 
progressively, since then, his symptoms have gotten worse and to the point that he 
has been incapacitated and has not worked since the 16th of August.  He was initially 
seen at the emergency room at University Hospital on the 18th of August.  At that time, 



  

he was given oxycodone and diazepam, which did not give him any relief.  He went to 
the urgent care/primary care clinic at Denver Health on the 22nd of August.  At that 
time, he was given Vicodin 5 mg/500 mg and cyclobenzaprine 10 mg along with 20 mg 
of prednisone.  That did not offer him much relief.  He returned to the 
urgentcare/primary care clinic at Denver Health on the 29th of August,  and he was 
given diclofenac 75 mg b.i.d., which did offer some relief.  He denies and (sic) bowel 
and bladder symptoms, but he states that the pain is primarily located in the right lower 
back, right buttock, posterior right thigh, right popliteal area, right calf, and right foot 
with numbness of the third, fourth, and fifth toes.  He has difficulty getting in a 
comfortable position . (Claimant’s Exhibit 4, pg 12). 
 

14. Dr. Raschbacher’s statement of Claimant’s mechanism of injury and 
symptom progression is consistent with Claimant’s testimony and reported industrial 
injury. 

 
15. In his October 26, 2011 report, Dr. Vanderheiden opined, “As it pertains to 

the reported mechanism of injury this seems to correlate with the work injury lifting heavy 
objects in August of 2010 at his place of work. . . I cannot definitively say that these fit 
together but I feel there is a high likelihood that his disc herniation and his radiculopathy 
are related to the lifting incident at work.”   
 

16. Claimant has proven by a preponderance of the evidence that he sustained 
a compensable work-related injury to his back on August 10, 2010. Claimant’s description 
of injury is consistent with the medical records and is credible and persuasive.  Dr. 
Raschbacher’s opinion that objective findings were consistent with history and/or work 
related mechanism of injury is credible and persuasive.  Dr. Vanderheiden’s opinion that 
there is a high likelihood that the disc herniation and radiculopathey are related to the 
injury is credible and persuasive. 

 
17. Respondents denied compensability of the claim.  Claimant credibly 

testified that the insurance adjuster called him to tell him they had denied the claim and 
were denying treatment with Dr. Raschbacher.  Therefore, medical treatment was denied 
for nonmedical reasons and the right to choose a physician ready and willing to treat 
Claimant passed to Claimant.  Claimant chose to return to Denver Health Medical Center, 
and came under the treatment of Dr. Vanderheiden on October 5, 2010.  Therefore, 
Denver Health Medical Center and Dr. Vanderheiden are authorized treating physicians 
and Respondents shall pay their expenses per the fee schedule beginning October 5, 
2010.  

 
18. Dr. Allison Fall performed an independent medical evaluation on February 

2, 2012.  Dr. Fall opined that “given the information I have, I would not relate his 
symptoms of right leg pain to a work-related incident.  However, if further records are 
provided, this may change my opinion, for example the medical records from University 
Hospital would be helpful to be reviewed.  If there had been a work-related incident 
leading to a lumbar radiculitis, then it would constitute a medically documented injury.”  
(Respondents’ Exh. E pg 51). 



  

 
 

CONCLUSIONS OF LAW 
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A Claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a workers’ compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the employer. 
Section 8-43-201, C.R.S., 2009. A workers’ compensation case is decided on its merits. 
Section 8-43-201, supra. 

 
2. For a claim to be compensable under the Act, a Claimant has the burden of 

proving that he suffered a disability that was proximately caused by an injury arising out of 
and within the course and scope of employment. §8-41-301 (1)(c) C.R.S.; In re Swanson, 
W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 
(Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 
question of causation is generally one of fact for determination by the Judge. Faulkner, 12 
P.3d at 846. 
 

3. The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of and in the 
course of the employee’s employment.” C.R.S. § 8-41-301(1)(b). The “arising out of” test 
is one of causation which requires that the injury have its origins in an employee’s 
work-related functions. There is no presumption than an injury which occurs in the course 
of employment arises out of the employment. Finn v. Industrial Commission, 165 Colo. 
106, 437 P.2d 542 (1968). The evidence must establish the causal connection with 
reasonable probability, but it need not establish it with reasonable medical certainty. 
Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 
P.2d 2993. A causal connection may be established by circumstantial evidence and 
expert medical testimony is not necessarily required. Industrial Commission of Colorado 
v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial Commission v. Royal Indemnity Co., 124 
Colo. 210, 236 P.2d 293 (1951). 

 
4. Compensable injuries involve an “injury” which requires medical treatment 

or causes disability. H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). All 
results flowing proximately and naturally from an industrial injury are compensable. See 
Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). In order to prove 
causation, it is not necessary to establish that the industrial injury was the sole cause of 



  

the need for treatment. Rather, it is sufficient if the injury is a "significant" cause of the 
need for treatment in the sense that there is a direct relationship between the precipitating 
event and the need for treatment. A preexisting condition does not disqualify a claimant 
from receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to produce 
the need for treatment, the treatment is a compensable consequence of the industrial 
injury. Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 
2001); H and H Warehouse v. Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 
1262 (Colo. App. 1986).  

 
5. Whether a compensable injury has been sustained is a question of fact to 

be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo.App.Div. 5 2009). The weight and credibility to be assigned expert testimony on the 
issue of causation is a matter within the discretion of the ALJ. Cordova v. Industrial Claim 
Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject 
to conflicting interpretations, the ALJ may resolve the conflict by crediting part or none of 
the testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 
441 P.2d 21 (1968); Robinson v. Youth Track, supra. 
 

6. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc., v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000). 
 

7. When determining credibility, the fact finder should consider, among other 
things, consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 
 

8. Claimant has proven by a preponderance of the evidence that he sustained 
a compensable work related injury to his back on August 10, 2010.  Claimant’s description 
of injury is consistent with the medical records and is credible and persuasive.  Dr. 
Raschbacher indicated in his September 1, 2010 medical report that objective findings 
were consistent with history and/or work related mechanism of injury.  Dr. Raschbacher’s 
opinions are persuasive. 
 

9. The Respondents are liable for medical treatment, which is reasonably 
necessary to cure and relieve the effects of the industrial injury. § 8-42-101 (1)(a), C.R.S. 
(2009); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997); 
Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995). Where a claimant’s 
entitlement to benefits is disputed, the claimant has the burden to prove a casual 
relationship between a work-related injury and the condition for which benefits or 
compensation are sought. Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 



  

(Colo. App. 1997). Whether the Claimant sustained his burden of proof is generally a 
factual question for resolution by the ALJ. City of Durango v. Dunagan, 939 P .2d 496 
(Colo. App. 1997). 
 

10. Claimant initially sought emergency treatment on August 18, 2010 at the 
University of Colorado Hospital.  At that time, Claimant complained of leg pain rated at a 
10 on a scale of 0-10.  Respondents are responsible for emergency medical treatment 
where the claimant’s condition was so acute, and the need for treatment so immediate, 
that the claimant could not reasonably wait for authorization or a hearing to obtain 
permission for the treatment.  Ormsby v. W.W. Peppers Restaurant, (W.C. No. 
4-469-175, ICAO August 3, 2001).  Therefore Respondents are responsible for the 
treatment at the University of Colorado Hospital on August 18, 2010. 
 

11. Respondents are not responsible for the expenses incurred for Claimant’s 
visits to Denver Health Medical Center on August 22, 2010 and August 29, 2010 as those 
are not emergency treatment or referrals from Respondents.  Those are unauthorized 
medical treatments obtained prior to Claimant reporting the injury to Employer. 
 

12. Once Claimant reported the work-related injury to Employer on August 31, 
2010, Employer sent Claimant for medical treatment to Dr. Raschbacher.  Therefore, Dr. 
Raschbacher is an authorized treating physician and Respondents are responsible for his 
expenses as well as his referrals. 
 

13. Respondents denied compensability of the claim.  Claimant credibly 
testified that the insurance adjuster called him to tell him they had denied the claim and 
were denying treatment with Dr. Raschbacher.  Therefore, medical treatment was denied 
for nonmedical reasons and the right to choose a physician ready and willing to treat 
Claimant passed to Claimant.  Claimant chose to return to Denver Health Medical Center, 
and came under the treatment of Dr. Vanderheiden on October 5, 2010.  Therefore, 
Denver Health Medical Center and Dr. Vanderheiden are authorized treating physicians 
and Respondents shall pay their expenses per the fee schedule beginning October 5, 
2010.  
 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained a compensable injury to his back on August 10, 2010. 

2. Respondents are responsible for expenses related to treatment Claimant 
received on August 18, 2010 at the University of Colorado Hospital and Dr. Raschbacher 
and his referrals. 

3. Respondents are not responsible for expenses incurred by Claimant on 
August 22, 2010 and August 29, 2010 at Denver Health Medical Center. 



  

4. Denver Health Medical Center and Dr. Vanderheiden are authorized 
treating physicians and Respondents shall pay their expenses per the fee schedule 
beginning October 5, 2010. 

5. All matters not determined herein are reserved for future determination. 

DATED:  June 25, 2012 

 
Barbara S. Henk 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-875-577-01 
 
        
 At the conclusion of the hearing, the ALJ established a post-hearing briefing 
schedule.  The Claimant’s opening brief was filed on May 8, 2012.  The Respondent’s 
answer brief was filed on May 15, 2012.  The Claimant’s reply brief was filed on May 16, 
2012, at which time the matter was deemed submitted for decision.  
 

ISSUE 

  The sole issue to be determined by this decision concerns compensability, 
specifically,  whether the Claimant sustained an idiopathic fall or whether a special hazard 
of her employment caused her fall on October 25, 2011, which resulted in injuries to her 
left knee (LLE) and right knee (RLE).  

 
FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 

 1. The Claimant and her class were on a hike.  She had been talking to 
a student.  After she turned back, she took a step, her right knee “gave out” and she fell on 
her right knee.  There was no external “special hazard” on the trail that caused her right 
knee to give out.  She then got up, took a few steps, felt that her right knee was about to 
go out again, took some “super quick” steps to try to avoid falling but again fell on her left 
knee, trying to catch herself.  The right knee giving out for the first time was the beginning 
of the proximate causal chain to the Claimant’s injuries.  

 2. After this injury, the Claimant consistently related a history to her 
treating physicians that her right leg “gave out” and she fell, but then fell again after taking 
quick steps to avert falling when her right knee again felt that it was “giving out.”  She 
specifically denied trauma.   



  

 3. The Claimant told the adjuster, H*, that there were no rocks or things 
to climb over and that the ground upon which she was walking was fairly even, even 
though it was a dirt trail.  Hiking on a dirt trail, per se, does not present “special hazards” 
of the Claimant’s job as a teacher.  

 4. The Claimant also filled out and signed a report of injury for the 
Employer that states:  “talking w/ student and hiking to lunch took step and knee went out, 
took left step, went out.”  The Claimant offered no persuasive explanation for the right 
knee giving out, other than the hike may have been strenuous.  The Claimant’s date of 
birth is June 15, 1982.  At the time of her fall, she was 29 years old. 

 5. The Claimant previously suffered from prior knee conditions.  In 
2003, she underwent surgery for left knee plica due to pain when standing.  In 2010, 
before the incident in question, she underwent a right meniscus repair for a bucket handle 
tear after experiencing pain and occasional swelling for more than two years with 
exercise.   An underlying weakness in the right knee because of the 2010 surgery offers 
the only potential explanation for the Claimant’s right knee giving out.  Although the 
aggravation of a preexisting condition can be a compensable event, the aggravation must 
have roots, as a primal cause, in a work related hazard as opposed to a ubiquitous 
condition.  

 6. The surgeon for the Claimant’s right knee arthroscopy in 2010, 
Thomas H. Mahony III, M.D., noted in his surgical report that the Claimant had a 
displaceable bucket-handle tear of the medial meniscus that measured approximately 1 
cm.  He further noted that it looked like it had the potential for healing if stabilized.  A 
medial meniscus repair, rather than menisectomy, was thus performed.   

 7. After the meniscal repair, the Claimant continued to have pain, 
swelling and clicking in her right knee, resulting in Dr. Mahoney rendering an opinion that  
the Claimant may have to undergo a second arthroscopy of her knee.     

 8. Dr. Mahony stated that the Claimant “is most likely looking at having 
this looked at again arthroscopically.  The question is when.”  He recommended that 
injections be tried first to “make her feel a little bit better.”  Dr. Mahony did not render an 
opinion that the Claimant’s 2011 knee conditions were related to the incident of October 
25, 2011. 

 9. Because Dr. Mahony retired, the Claimant started treating with Scott 
Resig, M.D.  

 10. Dr. Resig was of the opinion that the Claimant’s pain could be due to 
incomplete healing of the meniscus or the meniscal anchors backing out.   Dr. Resig did 
not  render an opinion that the present condition of the Claimant’s knees was causally 
related to the incident of October 25, 2011. 

 11. An MRI (magnetic resonance imaging) revealed no obvious defect 
but the Claimant underwent an injection that provided significant relief on March 31, 2011.   



  

 12. The Claimant underwent an arthroscopic repair of the meniscus of 
her right knee in 2010.  She was asymptomatic in the months prior to the October 25, 
2011 incident.   Nonetheless, there is no persuasive evidence that any specific hazard of 
the hike triggered her fall, which set the events causing her injuries in motion. 

 
13. The Claimant injured her right and left knees while leading her class on a 

hike in Estes Park, Colorado. She injured her right and left knees while hiking in outdoor 
terrain in Estes Park, Colorado. She ultimately sustained these injuries, even though the 
direct cause of the injuries is not employment related. The Claimant argues that her 
employment placed her in the positional risk of hiking in Estes Park, Colorado where she 
ultimately injured her right and left knees.  By this rationale, any injury whatsoever that 
occurs at work would be compensable because the individual happened to be at work (in 
the positional risk) when the injury occurred.  The Claimant’s optimal argument is that 
hiking is a “special hazard” of employment, however, the ALJ cannot accept this 
argument.  The Claimant further argues that hiking in Estes Park is not ubiquitous for a 
teacher in the employment of the Employer, and is generally not encountered by a 
teacher.  The ALJ infers and finds that “outdoor education” for 6th and 8th Graders 
constituted part of the Claimant’s normal teaching duties.  Hiking was part of the outdoor 
education.  There is no persuasive evidence that a teacher leading the hike constituted 
something out of the ordinary so that it rose to the level of a “special hazard,” and was not 
in a setting of ubiquitous hiking conditions.  In contra-distinction, even tripping over a 
pebble on the trail could set the proximate causal chain, originating from a  ”special 
hazard,” in motion.  There is no evidence of tripping over a pebble. 

 
 14. The Claimant’s injury, while in the course of employment, did not arise out 
of employment.  By all accounts to her treating physicians, the adjuster and the Employer, 
the Claimant was merely walking on a trail when her right knee gave out twice, once 
injuring the right knee and once injuring the left knee.  Walking is done in a ubiquitous 
condition and is not specific to employment.  These events could have occurred 
anywhere, on any even dirt trail.  There was nothing specific to the Claimant’s 
employment that caused her right knee to give out, which ultimately caused her to fall and 
injure herself.   

 
15. The only medical evidence contrary to the Claimant’s position is from post 

hearing deposition testimony of Carlos Cebrian, M.D. , on April 23, 2012.  Dr. Cebrian 
never personally examined the Claimant.  His opinion was derived solely from a medical 
records review. Additionally, Dr. Cebrian admitted that 99% of his work (outside of 
Division Independent Medical Examinations) is on behalf of respondents.   Nonetheless, 
Dr. Cebrian expressed the opinion that there is nothing inherent in hiking that causes 
knee injuries, whether at an elevation or for a long period of time. As he further observed, 
there is no documentation in the record as to a trip or stumble; Claimant was just taking a 
step when her knee gave out.    Dr. Cebrian was of the opinion that the injury “would have 
happened whether or not she had been at the workplace or not (sic).”  Regardless of Dr. 
Cebrian testifying 99% of the time for respondents and the fact that he only did a medical 
record review, his opinion has not been specifically impeached  (although the Claimant 
argues that his opinion is suspect) and it stands as undisputed.  His opinion is 



  

corroborated by reason and common sense.  Indeed, it supports the law of “special 
hazards.” 

 
 16. It may be that the Claimant’s preexisting right knee condition caused her 
knee to give out.  The Claimant had right knee surgery in 2010 and continued to have 
complaints about her right knee through March 31, 2011 when she had an injection.  An 
injection, per se, would not make the underlying condition go away but would control the 
symptoms.   Prior to the injection, her surgeon, Dr. Mahony was of the opinion that it was 
only a matter of time before the Claimant would need a second arthroscopy.  Dr. Resig 
was of the opinion that the Claimant either had incomplete healing of the meniscus or 
anchors were pulling out.  Dr. Cebrian was of the opinion that underlying pain could cause 
some weakness in the knee.   

 
Ultimate Finding 
 
 17. The Claimant has failed to prove, by a preponderance of the evidence, that 
there is a proximate causal relationship between her unexplained fall on her right knee, 
which triggered her injuries, and that her fall was the result of exposure to a “special 
hazard” of employment not encountered in the outdoor teacher hiking world.  Therefore, 
the Claimant has failed to prove that she sustained compensable injuries on October 25, 
2011, arising out of her employment. 
 

 

CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. Credibility is not an issue.  Indeed, the Claimant candidly testified that she 
could not explain what triggered the fall, other than hiking in Estes Park. 
 
Undisputed  Medical Opinion 
 
 b. The medical opinion of Dr. Cebrian on the lack of causal relatedness to 
work is essentially un-contradicted.  The Claimant argues that Dr. Cebrian’s undisputed 
opinion should be rejected because:  (1) it was based only on a medical records review; 
and, (2) 98% of Dr. Cebrian’s work has been for respondents.  No other grounds for 
rejection his opinion are advanced.  These two grounds are inadequate to reject an 
undisputed opinion.  See, Annotation, Comment: Credibility of Witness Giving 
Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that 
the fact finder is not free to disregard un-contradicted testimony. 
 
Compensability 



  

 
 c. A compensable injury is one which arises out of and in the course of 
employment.  § 8-41-301(1) (b)-(c), C.R.S.  The “arising out of” test is one of causation.  It 
requires that the injury have its origin in an employee’s work related functions and be 
sufficiently related to be considered part of the employee’s service to the employer.  
Madden v. Mountain West Fabricators, 977 P. 2d 638 (Colo. 1991).  There is no 
presumption that an injury that occurs in the course of a worker’s employment also arises 
out of the employment.  Finn v. Indus. Commission, 165 Colo. 106, 437 P. 2d 542 (1968); 
see also Indus. Commission v.  London and Lancashire Indemnity Co., 135 Colo. 372, 
311 P.2d 705 (1957).  In the event an injury is “precipitated” by some preexisting condition 
brought by the claimant to the workplace (which has been characterized as an “imported 
hazard”), special rules apply.  Where the precipitating cause of the injury is a preexisting 
condition, the injury is not compensable unless a “special hazard” of employment 
combines with the preexisting condition to cause or increase the degree of injury.  
National Health Laboratories v. Indus. Claim Appeals Office, 844 P.2d 763 (Colo. App 
1992).  The employment condition must not be a ubiquitous condition; it must be a special 
hazard not generally encountered.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  
For example, a hard concrete floor is not a special hazard because the condition is found 
in many non-employment locations.   By the same token, hiking trails in the mountains are 
found in many non-employment locations.  The rationale for this rule is that unless a 
special hazard of employment increases the risk or extent of injury, an injury due to the 
claimant’s preexisting condition does not bear sufficient causal relationship to the 
employment to “arise out of” employment.  Gates Rubber Co. v. Indus. Commission, 705 
P.2d 6 (Colo. App. 1985).  As found, the Claimant’s injury, while in the course of 
employment, did not arise out of employment.  By all accounts to her treating physicians, 
the adjuster and the Employer, the Claimant was merely walking on a trail when her right 
knee gave out twice, once injuring the right knee and once injuring the left knee.  Walking 
is a ubiquitous activity of daily life and is not specific to employment.  These events could 
have occurred anywhere.  There was nothing specific to the Claimant’s employment that 
caused her  right knee to give out, which caused her to fall and ultimately injure both 
knees.   
 
 d. As found, according to Dr. Cebrian, there is nothing inherent in hiking that 
causes knee injuries, whether at an elevation or for a long period of time.  Also, according 
to Dr. Cebrian, there is no documentation in the record as to a trip or stumble; The 
Claimant was just taking a step when her knee gave out.  Dr. Cebrian was of the opinion 
that the injury “would have happened whether or not she had been at the workplace or not 
(sic).”    This is similar to the circumstances in Medeiros v. Harrison School District No. 2, 
W.C. No. 4-815-815 [Indus. Claim Appeals Office (ICAO), November 7, 2011] where a 
secretary bent over a filing cabinet to file and heard a pop in her back.  The ALJ found, 
and ICAO affirmed, that the described mechanism of injury, bending over, did not put the 
claimant at any increased risk for a back injury as compared to her activities of daily living.  
The temporal relationship did not establish a causal relationship.  Similarly here, the 
Claimant’s injury caused by taking a step with her right leg could have happened at any 
other time or place; Claimant failed to show that the employment in any way caused the 
injury.  Gates Rubber, supra.   



  

 
  
 e. As found, the Claimant failed to prove a special hazard of employment 
Although she testified that the ground may have been uneven, she immediately 
thereafter testified that she did not recall the actual terrain.  Further, she told all physicians 
that she took a step and her right knee gave out.  Here, a fairly even dirt trail, even at a 
moderate incline, is a ubiquitous condition, not a special hazard of employment.  It was 
the Claimant taking a step with her right leg that caused her injury.  Taking a step could 
have occurred walking up stairs, walking up a street that has an incline, walking in a hilly 
park and the like.  This is not unlike the circumstances in Sanchez v. J. & J Ground 
Maintenance, Inc., W.C. Nos. 4-833-398 and 4-847-759 (ICAO, February 2, 2012) [the 
claimant’s knee gave out walking down a hilly property when giving an estimate] and 
Gaskins v. Golden Automotive Group, L.L.C., W.C. No. 4-374-591 (ICAO, August 6, 
1999) [injury when preexisting condition caused the claimant to stumble on concrete 
stairs not compensable because stairs were ubiquitous condition].  If Claimant’s injury 
was precipitated by her preexisting right knee condition, it did not combine with a special 
hazard of employment to cause her injury. 
  
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 
  
 

DATED this______day of May 2012. 
 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-878-01 

ISSUES 

The issues for determination were: 

1. Did the Claimant establish by a preponderance of the evidence that she 
sustained a compensable injury arising out of and in the course of her employment with 
the Respondent-Employer?  



  

and 

2. If so, what medical benefits is she entitled to receive? 

 

FINDINGS OF FACT 

1. The Claimant has been an employee of the Respondent for over 23 years. 
The Claimant is employed as a staff nurse.  Her duties involve caring for four patients.  
The Claimant provides total patient care including: medications; bathing; monitoring; and 
carrying out physician instructions. 

2. On February 6, 2012, while caring for one of her patients, the Claimant was 
engaged in adjusting the patient’s bed.  In order to accomplish this, the Claimant had to 
reach under the bed for the cord. When the Claimant walked out the door she tripped over 
the cord. As she tripped, the Claimant caught herself on the wall with her left arm.  The 
wall was two to two and one-half feet away.   

3. The Claimant did not report this incident immediately as it did not seem to 
be a big issue at the time.   

4. A couple of days later the Claimant the Claimant began to feel there may be 
a problem.  About mid-day she began to feel an achy, cramp-like pain.  The Claimant took 
Motrin that night for the pain. 

5. The next day the Claimant worked as the charge nurse, which involves less 
patient care. 

6. As the day wore on the Claimant’s left shoulder began feeling worse.  Due 
to previous problems with the Claimant’s right shoulder, she relied more heavily on the 
use of her left arm and shoulder.  By the end of her shift the Claimant decided she needed 
to report it the next day. 

7. The next day the Claimant called into work and indicated that she would file 
an incident report. 

8. The Claimant was provided Dr. Dallenbach as her authorized treating 
physician (ATP).  She saw Dr. Dallenbach on February 9, 2012.  The Claimant told Dr. 
Dallenbach that her left shoulder felt very similar to her right shoulder when she had 
injured it.   



  

9. On Monday, February 13, 2012 the Claimant underwent an MRI.  On 
February 14, 2012 the Claimant’s pain increased and she left work early.  Dr. Dallenbach 
was able to see the Claimant later that day.  

10. The MRI revealed a labrum tear, a bicep tendon tear, and a probable rotator 
cuff tear.  She was informed that she would need surgery. 

11. The Claimant was already a patient of Dr. Noonan, an orthopedic surgeon, 
as a result of an injury to her right shoulder.  She was scheduled to see him on follow-up 
on February 16, 2012. 

12. Earlier on February 16, 2012 the Claimant had called the 
Respondent-Insurer and was told of the denial of the claim for her left shoulder.  She was 
informed that she could see Dr. Noonan that day but only for the right shoulder. 

13. The Claimant then proceeded through her own insurance and ultimately 
had surgery on her right shoulder on May 31, 2012. 

14. On April 20, 2012 Dr. Thomas Higginbotham conducted an independent 
medical examination (IME) of the Claimant.  Dr. Higginbotham generally opined that the 
Claimant suffered a work related injury on February 6, 2012. Dr. Higginbotham based his 
opinion on the repetitive patient assist the Claimant provided that day as well as the trip 
and near fall.  He further opined that the causation analysis involved the Claimant’s 
history as well as review of the MRI of February 13, 2012.  The doctor acknowledged that 
the MRI does not by itself indicate an acute injury. 

15. On May 14, 2012 Dr. Henry Roth conducted an IME of the Claimant. Dr. 
Roth disagreed with the causation opinion of Dr. Higginbotham. 

16. Dr. Roth noted the Claimant’s underlying health issues including 
long-standing diabetes; her age; and the presence of other diabetic arthropathy, including 
her shoulders. 

17. Based upon the reported mechanism of injury, tripping and catching herself 
on the wall, without the immediate onset of acute symptoms, Dr. Roth opined that the 
mechanism of injury was insufficient to cause or aggravate the Claimant’s shoulder 
condition. 

18. After a thorough review of the medical records Dr. Roth opined:  

It is more likely than not that the left shoulder discomfort appreciated in 
February 2012, now in retrospect, similar to the right shoulder in February 
2011, is idiopathic diabetic adhesive capsulitis.  .  .  .  This occurrence is not 



  

a secondary compensatory phenomenon.  .  .  .  The entirety of the MRI 
finding is degenerative in nature. There is no acute MRI abnormality. There 
is no acute event. 

19. The ALJ finds that the opinions expressed by Dr. Roth indicate a more 
thorough review of the medical history and a more thorough understanding of the 
relationship between the Claimant’s underlying condition and the effect, or lack thereof, of 
her working environment on that condition. 

20. The Claimant has failed to establish that it is more likely than not that her 
shoulder condition occurred as a result of an injury arising out of and in the course of her 
employment with the Respondent-Employer. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-101 
et sec., C.R.S. 2011 is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  See § 8-40-102 (1) (supra).   

2. A compensable injury is one which arises out of and in the course of 
employment.  See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee’s work-related 
functions, and be sufficiently related thereto so as to be considered part of the employee’s 
service to the employer.  There is no presumption that an injury that occurs in the course 
of a worker’s employment also arises out of employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell to his death on 
the employer’s premises did not give rise to the presumption that the fall arose out of and 
in the course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the evidence that 
there is a direct causal relationship between the employment and the injuries.  § 8-43-201 
(supra) See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  § 
8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000). 

4. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 



  

conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

5. In deciding whether Claimant has met her burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. 
App. 2002) 

6. The facts in a worker’s compensation case must be interpreted neutrally, 
neither in favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 
8-43-201, (supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, 
(supra).  An award of benefits may not be based or denied upon speculation or 
conjecture.  Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  

8. The ALJ concludes, as found above, the Dr. Roth’s analysis of the 
Claimant’s medical condition vis-à-vis her employment environment is more credible than 
other evidence to the contrary. 

9. The ALJ concludes that the Claimant’s medical condition relating to her left 
shoulder Is more likely than not as a result of her underlying medical status and not the 
result of an incident or incidents at work. 

10. The Claimant has failed to establish by a preponderance of the evidence 
that she sustained an injury arising out of and in the course of her employment with the 
Respondent-Employer. 

 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: June 26, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-790-700 

ISSUE 

Whether Claimant has produced clear and convincing evidence to overcome the 
Division Independent Medical Examination (DIME) opinion of John Tobey, M.D. that she 
reached Maximum Medical Improvement (MMI) on June 29, 2011 with an 8% right lower 
extremity impairment rating. 

STIPULATION 

 The parties agreed that Claimant is entitled to a disfigurement award in the amount of 
$3,000. 

FINDINGS OF FACT 

 1. Claimant worked for Employer in food service.  On December 8, 2008 Claimant 
suffered an admitted industrial injury to her right foot during the course and scope of her 
employment with Employer.  She rolled her right foot while pushing a food service cart.   

 2. Claimant initially visited Authorized Treating Physician (ATP) Elizabeth W. 
Bisgard, M.D. for an evaluation.  However, Dr. Bisgard referred Claimant to podiatrist 
Alan Ng, M.D. for an examination.  When Claimant failed to respond to conservative 



  

treatment, Dr. Ng performed surgery on May 11, 2009.  The surgery consisted of a 
second and third metatarsal osteotomy to the right foot. 

 3. On July 15, 2009 Claimant underwent an examination with Dr. Bisgard earlier than 
her scheduled visit because of increased swelling after returning to work four hours per 
day.  Dr. Bisgard mentioned concerns about possible early Chronic Regional Pain 
Syndrome (CRPS) and prescribed Lyrica.  On August 27, 2009 Claimant reported 
escalating pain to Dr. Bisgard.  The areas of increasing pain included the back, hips and 
both feet.  Dr. Bisgard recommended a physiatry evaluation. 

 4. On September 15, 2009 Claimant visited L. Barton Goldman, M.D. for an 
evaluation.  He remarked that Claimant specifically suffered right foot pain in the 
metatarsal region.  However, she also experienced lower back pain and left foot pain.  Dr. 
Goldman noted possible CRPS type II involving the right medial plantar nerve or the 
intermediate cutaneos superficial peroneal nerve.  He determined that Claimant suffered 
gait dysfunction as a result of her right foot injury and remarked that her complaints of 
knee pain, right hip pain, sacral pain and lower back pain were associated with the gait 
dysfunction.  Dr. Goldman recommended a course of Neurontin, Clonidine and 
sympathetic blocks to improve Claimant’s condition. 

 5. Because of continuing pain and swelling in Claimant’s right foot Dr. Ng 
recommended hardware removal.  On September 21, 2009 Claimant underwent the 
procedure. 

 6. Despite additional treatment and medications, Claimant’s pain complaints 
continued.  On March 9, 2010 Dr. Ng recommended a third surgery consisting of a joint 
release and arthrofibrosis of the second and third metatarsals.  On August 9, 2010 Dr. Ng 
performed the procedure. 

 7. Because of Claimant’s continued right foot symptoms of burning, itching and 
lesions, Dr. Bisgard referred Claimant back to Dr. Goldman for further diagnostic 
evaluation regarding CRPS.  On December 30, 2010 Claimant visited Dr. Goldman for an 
evaluation.  Dr. Goldman recommended a thermogram.  The January 14, 2011 
thermogram was negative for CRPS type I or II.  In a January 27, 2011 visit Dr. Goldman 
noted that there was no further need for additional diagnostic testing unless Claimant 
regressed.  On April 15, 2011 Dr. Goldman explained that Claimant was likely 
approaching MMI but would require one year of medical maintenance benefits that 
included physical therapy. 

 8. On April 26, 2011 Dr. Ng concluded that Claimant had reached MMI.  He noted that 
Claimant’s symptoms had significantly decreased.  However, Dr. Ng remarked that 
Claimant’s second metatarsal stiffened over time and would require maintenance 
treatment. 

 9. On June 29, 2011 Dr. Bisgard determined that Claimant had reached MMI.  She 
diagnosed Claimant with a right foot sprain that included capsulitis, plantar fasciitis and 
lumbar pain.  Dr. Bisgard assigned Claimant a 5% right lower extremity impairment rating 



  

that consisted of 4% for loss of plantar flexion and 1% for loss of inversion.  She did not 
assign an impairment rating for Claimant’s back because Claimant did not suffer a back 
injury.  Dr. Bisgard remarked that Claimant’s right foot rash and itching had resolved.  She 
imposed permanent work restrictions, recommended maintenance visits with Dr. Ng to 
modify orthotics and authorized eight additional physical therapy visits. 

 10. On July 8, 2011 Respondents filed a Final Admission of Liability (FAL) consistent 
with Dr. Bisgard’s MMI and impairment determinations.  Claimant challenged the FAL and 
sought a DIME. 

 11. On November 18, 2011 Claimant underwent a DIME with John Tobey, M.D.  
Claimant reported itchiness on the dorsum of her right foot.  She also mentioned pain in 
her right foot, left foot, knees, hips and back.  Dr. Tobey agreed with Dr. Bisgard that 
Claimant had reached MMI on June 29, 2011.  He assigned Claimant an 8% lower 
extremity impairment rating.  The rating consisted of a toe impairment that translated to a 
2% right foot impairment and a 6% range of motion impairment of the hindfoot.  Dr. Tobey 
agreed that Claimant required medical maintenance benefits in the form of eight physical 
therapy visits, orthotic management, a six month gym pass and medication for 
neuropathic pain.  Because of the limited success of prior right lower extremity surgeries, 
he did not recommend additional surgical intervention. 

 12. On April 16, 2012 Claimant underwent an independent medical examination with 
John S. Hughes, M.D.  Dr. Hughes determined that Claimant had not reached MMI for her 
December 8, 2008 industrial injury.  He explained that Claimant suffered from a right 
dorsal skin disorder that appeared to be consistent with “lichen complex or 
neurodernatitis.”  Dr. Hughes recommended a dermatology consultation and 
consideration of more aggressive skin treatment including use of a topical steroid.  He 
also noted that Claimant suffered “recrudescence of stiffness involving her right toes, 
ankle and hindfoot.”  Moreover, Dr. Hughes commented that Claimant’s lower back 
symptoms were “consistent with sacroiliac joint dysfunction” that were caused by her 
antalgic gait.  He emphasized that Claimant’s antalgic gait and “right dorsal skin eruption” 
had become “quite significant.” 

 13. Although Dr. Hughes noted that Claimant had not reached MMI, he offered an 
estimate of permanent impairment in accordance with the AMA Guides to the Evaluation 
of Permanent Impairment, Third Edition (Revised).  He assigned Claimant a 30% right 
lower extremity impairment rating based on diminished range of motion in her toes, 
hindfoot and ankle joint.  Furthermore, Dr. Hughes remarked that Claimant suffered a 
Class 2 skin impairment that required treatment and interfered with her activities.  He 
assigned a 10% whole person rating for Claimant’s skin disorder.  Moreover, Dr. Hughes 
determined that Claimant warranted an impairment rating for her sacroiliac joint 
dysfunction as a result of her antalgic gait.  Relying on the Division of Workers’ 
Compensation Impairment Rating Tips, Dr. Hughes determined that Claimant warranted 
an impairment rating for her lumbosacral spine.  He assigned a 5% whole person rating 
for a specific disorder of the lumbosacral spine and a 15% whole person impairment for 
diminished range of motion.  Dr. Hughes thus assigned a total 19% whole person 
impairment rating for Claimant’s lumbosacral spine.  Combining the ratings for the right 



  

lower extremity, skin disorder and lumbosacral spine yields a 36% whole person 
impairment rating. 

 14. Dr. Bisgard testified at the hearing in this matter.  She has continued to provide 
medical maintenance treatment to Claimant and has implemented physical therapy.  In 
accordance with Dr. Tobey’s recommendations, Dr. Bisgard prescribed Cymbalta and 
provided Claimant with topical ointment for her rash.  She also referred Claimant to a 
dermatologist for the rash because of a temporary flare.  However, because Claimant’s 
temporary skin condition has not limited her function, she remained at MMI.  Dr. Bisgard 
also emphasized that Claimant did not suffer a lower back injury on December 8, 2008 
that warranted a permanent impairment rating.  She commented that Claimant has no 
permanent functional limitation of the hip or lumbar spine.  Instead, as Dr. Goldman 
noted, Claimant’s hip symptoms have likely resulted from deconditioning.  She 
summarized that Claimant’s impairment is limited to the right lower extremity and does 
not extend beyond the foot or cause functional impairment into the torso.  Finally, Dr. 
Bisgard remarked that Dr. Hughes’ determination constituted a difference of opinion with 
her and Dr. Tobey. 

 15. Dr. Tobey testified at the hearing in this matter.  He reiterated that Claimant had 
reached MMI on June 29, 2011 and suffered an 8% right lower extremity impairment.  
Moreover, Claimant’s lower back condition did not warrant an impairment rating pursuant 
to the AMA Guides because she did not suffer a lower back injury on December 8, 2008.  
Her lower back symptoms occurred because she compensated for her right foot injury.  
Dr. Tobey also remarked that, although Claimant suffers from neurodematitis of the right 
foot, the condition does not warrant a rating because it is not permanent.  Finally, he 
disagreed with the treatment recommendations of Dr. Hughes because Claimant only 
required medical maintenance care to remain at MMI. 

 16. Claimant offered rebuttal testimony at the hearing in this matter.  She explained 
that her right foot pain has never completely resolved.  Claimant remarked that her right 
foot rash and itching has been severe and constant since August 2009. 

 17. Claimant has failed to produce clear and convincing evidence to overcome the 
DIME opinion of Dr. Tobey.  He determined that Claimant reached MMI on June 29, 2011 
with an 8% right lower extremity impairment rating.  Dr. Tobey also noted that Claimant 
required medical maintenance benefits.  However, Claimant’s lower back condition did 
not warrant an impairment rating pursuant to the AMA Guides because she did not suffer 
a lower back injury on December 8, 2008.  Her lower back symptoms occurred because 
she compensated for her right foot injury.  Dr. Tobey also remarked that, although 
Claimant suffers from neurodematitis of the right foot, the condition does not warrant a 
rating because it is not a permanent.  Dr. Bisgard’s testimony supports Dr. Tobey’s 
determination.  She testified that she referred Claimant to a dermatologist for the foot rash 
because of a temporary flare.  However, because Claimant’s temporary skin condition 
has not limited her function, she remained at MMI.  Dr. Bisgard also emphasized that 
Claimant did not suffer a lower back injury on December 8, 2008 that warranted a 
permanent impairment rating.  She commented that Claimant has no permanent 
functional limitation of the hip or lumbar spine.  Instead, as Dr. Goldman noted, Claimant’s 



  

hip symptoms have likely resulted from deconditioning.  She summarized that Claimant’s 
impairment is limited to the right lower extremity and does not extend beyond the foot or 
cause functional impairment into the torso. 

 18. In contrast, Dr. Hughes concluded that Claimant has not reached MMI for her 
December 8, 2008 industrial injury.  He assigned Claimant a 30% right lower extremity 
impairment rating based on diminished range of motion in her toes, hindfoot and ankle 
joint.  Dr. Hughes also remarked that Claimant suffered a right dorsal skin disorder and 
recommended a dermatology consultation with consideration of more aggressive skin 
treatment.  He assigned a 10% whole person rating for Claimant’s skin disorder.  
Moreover, Dr. Hughes commented that Claimant’s lower back symptoms were 
“consistent with sacroiliac joint dysfunction” that were caused by her antalgic gait.  He 
thus determined that Claimant warranted an impairment rating for her lumbosacral spine.  
Dr. Hughes assigned a 5% whole person rating for a specific disorder of the lumbosacral 
spine and a 15% whole person impairment for diminished range of motion.  Dr. Hughes 
thus assigned a total 19% whole person impairment rating for Claimant’s lumbosacral 
spine.  Combining the ratings for the right lower extremity, skin disorder and lumbosacral 
spine yields a 36% whole person impairment rating. 

19. Dr. Hughes‘ opinion does not demonstrate that it is highly probable that Dr. 
Tobey was incorrect in concluding that Claimant reached MMI on June 29, 2011 with an 
8% right lower extremity impairment rating.  Dr. Hughes’ opinion that Claimant’s need for 
treatment warrants a reversal of MMI is largely based upon a difference of opinion with Dr. 
Tobey as to the nature of maintenance medical care.  Furthermore, Dr. Hughes’ opinion 
that Claimant is entitled to a 19% whole person impairment rating for the lower back is not 
persuasive because he also remarked that Claimant’s lower back pain was caused by her 
antalgic gait from right foot pain rather than a specific disorder of the spine under Table 53 
of the AMA Guides.  Finally, Dr. Bisgard remarked that Dr. Hughes’ determination 
constituted a difference of opinion with her and Dr. Tobey.  Dr. Hughes’ disagreement 
therefore does not constitute unmistakable evidence that Dr. Tobey’s opinion was 
incorrect.  Accordingly, Claimant reached MMI on June 29, 2011 with an 8% right lower 
extremity impairment rating. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 



  

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of the 
DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial Claim 
Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s determination 
regarding MMI and permanent impairment consists of his initial report and any 
subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); see 
Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are binding 
on the parties unless overcome by “clear and convincing evidence.”  §8-42-107(8)(b)(III), 
C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 2004).  
“Clear and convincing evidence” is evidence that demonstrates that it is “highly probable” 
the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Industrial Claim Appeals 
Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to overcome a DIME 
physician's opinion, “there must be evidence establishing that the DIME physician's 
determination is incorrect and this evidence must be unmistakable and free from serious 
or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  
The mere difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head Start, Inc., 
W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. Anheuser Busch, 
Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in accordance 
with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim Appeals Office, 
81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the AMA Guides do not 
mandate that the DIME physician’s impairment rating was incorrect.  In Re Gurrola, W.C. 
No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may consider a technical 
deviation from the AMA Guides in determining the weight to be accorded the DIME 
physician’s findings.  Id.  Whether the DIME physician properly applied the AMA Guides 
to determine an impairment rating is generally a question of fact for the ALJ.  In Re 
Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Claimant has failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Tobey.  He determined that Claimant reached MMI on 
June 29, 2011 with an 8% right lower extremity impairment rating.  Dr. Tobey also noted 



  

that Claimant required medical maintenance benefits.  However, Claimant’s lower back 
condition did not warrant an impairment rating pursuant to the AMA Guides because she 
did not suffer a lower back injury on December 8, 2008.  Her lower back symptoms 
occurred because she compensated for her right foot injury.  Dr. Tobey also remarked 
that, although Claimant suffers from neurodematitis of the right foot, the condition does 
not warrant a rating because it is not a permanent.  Dr. Bisgard’s testimony supports Dr. 
Tobey’s determination.  She testified that she referred Claimant to a dermatologist for the 
foot rash because of a temporary flare.  However, because Claimant’s temporary skin 
condition has not limited her function, she remained at MMI.  Dr. Bisgard also emphasized 
that Claimant did not suffer a lower back injury on December 8, 2008 that warranted a 
permanent impairment rating.  She commented that Claimant has no permanent 
functional limitation of the hip or lumbar spine.  Instead, as Dr. Goldman noted, Claimant’s 
hip symptoms have likely resulted from deconditioning.  She summarized that Claimant’s 
impairment is limited to the right lower extremity and does not extend beyond the foot or 
cause functional impairment into the torso. 

 8. As found, In contrast, Dr. Hughes concluded that Claimant has not reached MMI 
for her December 8, 2008 industrial injury.  He assigned Claimant a 30% right lower 
extremity impairment rating based on diminished range of motion in her toes, hindfoot 
and ankle joint.  Dr. Hughes also remarked that Claimant suffered a right dorsal skin 
disorder and recommended a dermatology consultation with consideration of more 
aggressive skin treatment.  He assigned a 10% whole person rating for Claimant’s skin 
disorder.  Moreover, Dr. Hughes commented that Claimant’s lower back symptoms were 
“consistent with sacroiliac joint dysfunction” that were caused by her antalgic gait.  He 
thus determined that Claimant warranted an impairment rating for her lumbosacral spine.  
Dr. Hughes assigned a 5% whole person rating for a specific disorder of the lumbosacral 
spine and a 15% whole person impairment for diminished range of motion.  Dr. Hughes 
thus assigned a total 19% whole person impairment rating for Claimant’s lumbosacral 
spine.  Combining the ratings for the right lower extremity, skin disorder and lumbosacral 
spine yields a 36% whole person impairment rating. 

 9. As found, Dr. Hughes‘ opinion does not demonstrate that it is highly probable that 
Dr. Tobey was incorrect in concluding that Claimant reached MMI on June 29, 2011 with 
an 8% right lower extremity impairment rating.  Dr. Hughes’ opinion that Claimant’s need 
for treatment warrants a reversal of MMI is largely based upon a difference of opinion with 
Dr. Tobey as to the nature of maintenance medical care.  Furthermore, Dr. Hughes’ 
opinion that Claimant is entitled to a 19% whole person impairment rating for the lower 
back is not persuasive because he also remarked that Claimant’s lower back pain was 
caused by her antalgic gait from right foot pain rather than a specific disorder of the spine 
under Table 53 of the AMA Guides.  Finally, Dr. Bisgard remarked that Dr. Hughes’ 
determination constituted a difference of opinion with her and Dr. Tobey.  Dr. Hughes’ 
disagreement therefore does not constitute unmistakable evidence that Dr. Tobey’s 
opinion was incorrect.  Accordingly, Claimant reached MMI on June 29, 2011 with an 8% 
right lower extremity impairment rating. 

ORDER 



  

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
 1. Claimant has failed to produce clear and convincing evidence to overcome the 
DIME opinion of Dr. Tobey that she reached MMI on June 29, 2011 with an 8% right lower 
extremity impairment rating. 

 2. Respondents shall pay Claimant $3,000 in disfigurement benefits. 

3. Any issues not resolved in this Order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 26, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-846-292-02 

ISSUES 

 The issues determined herein are claimant’s request to declare the final admission of 
liability (“FAL”) void ab initio, permanent partial disability (“PPD”) benefits, penalties, and 
attorney fees. 

FINDINGS OF FACT 

1. On January 7, 2010, claimant suffered an admitted work injury when he was 
struck in the head by a car wash boom. 



  

2. Dr. Greilich diagnosed a head contusion and cervical spine strain.  On 
January 17, 2010, Dr. Greilich determined that claimant was at maximum medical 
improvement (“MMI”) without permanent medical impairment. 

3. On February 4, 2011, the insurer filed a FAL denying liability for PPD 
benefits or continuing medical benefits. 

4. Claimant objected to the FAL and requested a Division Independent 
Medical Examination (“DIME”). 

5. On July 14, 2011, Dr. Jenks performed the DIME.  Dr. Jenks diagnosed 
persistent cervical pain.  Dr. Jenks determined that claimant was not at MMI.  He 
recommended a magnetic resonance image (“MRI”) of the cervical spine, which he 
thought was likely to show only preexisting degenerative changes.  If the MRI did not 
show any significant disc abnormality, Dr. Jenks recommended physical therapy and 
possible dry needling. 

6. The insurer filed a general admission of liability for additional medical 
benefits.  On August 24, 2011, Dr. Bradley began to treat claimant’s injury and referred 
him for physical therapy and an MRI.  The August 29, 2011, MRI of the cervical spine 
showed only mild disc degeneration, including minimal disc bulging at C4-5, mild 
narrowing, bulging, and stenosis at C5-6 and C6-7, mild facet arthropathy at C6-7 without 
nerve impingement, and minor bulging at C7-T1. 

7. On September 7, 2011, Dr. Sparr performed electromyography/nerve 
conduction velocity (“EMG”) testing, which was normal. 

8. On September 7, 2011, Dr. Bradley reexamined claimant, who reported a 
history of prior neck injuries in 1972 and 1973.  Dr. Bradley diagnosed preexisting 
degenerative arthritis of the cervical spine.  He recommended completion of the course of 
physical therapy. 

9. On September 21, 2011, Dr. Bradley reexamined claimant, who reported 
continuing neck pain and the bilateral shoulders.  Dr. Bradley noted that claimant had 
limited range of motion of the neck due to pain and stiffness.  Dr. Bradley noted that the 
MRI showed no changes due to the admitted work injury.  Dr. Bradley recommended that 
claimant seek care from his personal physician. 

10. On November 28, 2011, Dr. Bradley replied to written inquiry by the insurer.  
Dr. Bradley reported that claimant was at MMI on September 21, 2011, without 
permanent impairment. 

11. On January 3, 2012, Dr. Jenks performed a repeat DIME.  Dr. Jenks agreed 
that claimant was at MMI on September 21, 2011, with no permanent impairment due to 
the work injury.  Dr. Jenks issued a brief one page narrative report, noting that claimant 
continued to complain of pain in the cervical paraspinal region with intermittent 
paresthesias.  Dr. Jenks noted that the MRI showed only mild degenerative changes at 
multiple levels of the cervical spine and the EMG was normal.  On physical examination, 



  

Dr. Jenks reported tenderness in the cervical paraspinals and 80% normal range of 
motion.  He found normal neurological testing.  Dr. Jenks diagnosed persistent 
myofascial cervical pain.  Dr. Jenks stated, “I also do not feel that he has any permanent 
impairment given the nature of his injury and essentially normal MRI scan for his age.  
There are no neurologic abnormalities.  Range of motion is well within normal limits for his 
age.  I do not recommend further medical care.” 

12. Dr. Jenks prepared no worksheets to record cervical range of motion 
measurements. 

13. The Division of Workers’ Compensation DIME Unit issued a Notice of 
Completion of the DIME.  On January 17, 2012, the insurer filed a FAL, denying liability for 
PPD benefits or post-MMI medical benefits.  The remarks section of the FAL cited the 
attached January 3 report from Dr. Jenks as the basis for the FAL.  The FAL attached the 
single page January 3, 2012, report by Dr. Jenks.   

14. On February 21, 2012, claimant filed an application for hearing, including 
alleged penalties. 

15. The adjuster requested a copy of the Division of Workers’ Compensation 
file in this matter.  On February 29, 2012, the adjuster verified that the Division file had the 
same report by Dr. Jenks without any worksheets. 

16. The insurer attached to the January 17 FAL all medical reports upon which 
the FAL was based.  As noted by the adjuster, Dr. Jenks prepared no worksheets.  The 
insurer did not omit any additional records from Dr. Jenks. 

17. Claimant has failed to prove by clear and convincing evidence that the 
medical impairment determination by Dr. Jenks is incorrect.  Claimant had produced no 
contrary record evidence that claimant, in fact, suffers medical impairment.  Claimant 
simply argues that Dr. Jenks did not prepare a full report.  Claimant has failed to prove 
that it is highly probable or free from serious or substantial doubt that Dr. Jenks erred in 
determining that claimant suffered no permanent medical impairment from this admitted 
work injury. 

18. The issue of penalties was ripe for determination at the time that claimant 
filed the application for hearing on that issue.  No procedural impediment existed to 
adjudication of the merits of claimant’s penalty allegation. 

 

CONCLUSIONS OF LAW 

1. Out of a seemingly simple set of facts, the parties have presented several 
issues for determination.  Claimant first alleges that the January 17, 2012, FAL is void ab 
initio because the insurer failed to attach any worksheets by Dr. Jenks.  Claimant cites 
several cases in which an FAL was held not to close a claim because the insurer failed to 
attach the physician’s worksheets.  Paint Connection Plus v. Industrial Claim Appeals 



  

Office, 240 P.3d 429, 434 (Colo.App. 2010); McCotter v. U.S. West Communications, 
Inc., W.C. No. 4-430-792 (Industrial Claim Appeals Office, March 25, 2002) are 
distinguishable because in those cases the physician actually prepared worksheets and 
the insurer failed to attach them to the FAL.  Consequently, the FAL in those cases did not 
serve to close the claim when the claimant failed to object.  In the present case, as found, 
the DIME physician did not prepare any worksheets.  Similarly, Avila v. Universal Forest 
Products, W.C. No. 4-477-247 (ICAO, August 25, 2004) held that the FAL did not close 
the claim because the FAL did not specify the medical report upon which the FAL was 
based.  In the current matter, the FAL properly referenced the January 3, 2012, report by 
the DIME as the basis for the FAL.  Consequently, claimant’s argument fails that the FAL 
could not close the claim.  The FAL had referenced and attached all of the medical reports 
from Dr. Jenks on January 3, 2012. 

2. Nevertheless, the FAL did not close the claim because claimant timely 
objected and applied for hearing.  Consequently, contrary to claimant’s argument, the 
FAL did provide claimant with sufficient information to decide whether to object to the FAL 
and contest the DIME determinations.  Claimant objected and applied for hearing.  
Claimant argues that the DIME is incomplete because of the omitted range of motion 
worksheets.  Carlson v. Informatics Corporation, W.C. No. 4-380-302 (ICAO, November 
1, 2002) held that the DIME report was not incomplete simply because the physician did 
not prepare any worksheets, in that case mental impairment worksheets.  As in this case, 
the Division of Workers’ Compensation issued a "notice of completion" after receiving the 
DIME report.  It must be acknowledged that the January 3 report by the DIME is extremely 
sparse.  The DIME physician would have been well-advised to provide further information 
about why he determined that claimant had no impairment.  Nevertheless, the DIME 
expressly determined no impairment and resolved all of the issues for which the DIME 
had been requested.  The abbreviated nature of the DIME report made it more vulnerable 
to clear and convincing proof that the DIME determination was incorrect. 

3. The medical impairment determination, including that of the cause of any 
impairment, made by the DIME is binding unless overcome by clear and convincing 
evidence.  Section 8-42-107(8), C.R.S.; see Qual-Med, Inc. v. Industrial Claim Appeals 
Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. Industrial Claim Appeals Office, 55 
P.3d 186, 189-190 (Colo. App. 2002); Sholund v. John Elway Dodge Arapahoe,  W.C. No. 
4-522-173 (ICAO October 22, 2004); Kreps v. United Airlines, W.C. Nos. 4-565-545 and 
4-618-577 (ICAO January 13, 2005).  Cudo v. Blue Mountain Energy Inc., W.C. No. 
4-375-278 (ICAO, October 29, 1999).  Because the DIME made an express 
determination that the work injury caused no permanent medical impairment, claimant 
has a clear and convincing burden of proof to overcome the medical impairment rating 
determination of the DIME.  A fact or proposition has been proved by "clear and 
convincing evidence" if, considering all the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).  As found, claimant failed to prove by clear and 
convincing evidence that the medical impairment determination by the DIME was 
incorrect. 
 



  

4. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. due to 
respondents’ alleged violation of WCRP 5-5(A).  Section 8-43-304(1), C.R.S. provides in 
pertinent part for penalties of up to $500 per day if respondent “violates any provision of 
articles 40 to 47 of this title, or does any act prohibited thereby, or fails or refuses to 
perform any duty lawfully enjoined within the time prescribed by the director or panel, for 
which no penalty has been specifically provided, or fails, neglects, or refuses to obey any 
lawful order made by the director or panel . . .”  “Order” is defined in section 8-40-201(15), 
C.R.S. as including a rule:  “’Order’ means and includes any decision, finding and award, 
direction, rule, regulation, or other determination arrived at by the director or an 
administrative law judge.” (emphasis added).  WCRP 5-5(A) provides in pertinent part: 
 

When the final admission is predicated upon medical reports, such reports 
shall accompany the admission along with the worksheets or other 
evaluation information associated with an impairment rating. . . . The 
admission shall make specific reference to the medical report by listing the 
physician's name and the date of the report. 

 
Aguilar v. Colorado Flatwork, Inc., W.C. No. 741-897 (ICAO, August 3, 2009) held that the 
insurer was not obligated to contact the treating physician to demand that the physician 
prepare worksheets that could be attached to the FAL.  Consequently, ICAO affirmed the 
denial of penalties for the alleged violation of WCRP 5.5(A).  Claimant here has failed to 
prove by a preponderance of the evidence that the insurer violated WCRP 5.5(A).  As 
found, the DIME physician did not prepare any worksheets.  Consequently, the insurer 
did not commit a rule violation by failing to attach the nonexistent worksheets.  Therefore, 
the insurer is not liable for a penalty. 

5. Respondents request attorney fees against claimant due to the allegation 
that claimant filed an application for hearing on an unripe penalty issue.  Section 
8-43-211(2)(d), C.R.S., provides: 

If any person requests a hearing or files a notice to set a hearing on issues 
which are not ripe for adjudication at the time such request or filing is made, 
such person shall be assessed the reasonable attorney fees and costs of 
the opposing party in preparing for such hearing or setting. 

Respondents argue that the penalty issue was not ripe because the request for penalties 
conflicted with the ICAO decision in Aguilar, supra.  Respondents are confusing “ripe” 
with “meritorious.”  “Ripe for adjudication” means an issue that is “real, immediate, and fit 
for adjudication.”  Franz v. Industrial Claim Appeals Office, 250 P.3d 1284 (Colo. App. 
2010); Olivas-Soto v. Industrial Claim Appeals Office, 143 P.3d 1178 (Colo. App. 2006).  
An issue is “fit for adjudication” if there is no “legal impediment” to its immediate 
resolution.  Maestas v. Wal Mart Stores, Inc., WC 4-717-132 (ICAO January 22, 2009).  
An issue may be “ripe” for adjudication even though on its merits the issue could be 
classified as frivolous and groundless.  Rodriguez v. Safeway Stores, Inc., WC 4-712-019 
(ICAO, September 10, 2008) (challenge to composition of DIME panel was “ripe” even 
though ALJ determined that he lacked jurisdiction to award the requested relief), but cf. 
Silveira v. Colorado Springs Health Partners, W.C. No. 4-502-555 (ICAO, November 8, 



  

2011).  Unlike Silveira, supra,  claimant in the current matter had evidence that 
respondents failed to attach any worksheets to the FAL.  The matter was ripe for 
adjudication, even if ultimately claimant’s penalty allegation failed because no 
worksheets existed.  To the extent that Silveira, supra,  determines that attorney fees may 
be imposed for a frivolous claim, that holding is contrary to the legislative history of the 
Act.  Formerly, the Act included § 8-43-216, C.R.S., authorizing an ALJ to impose 
attorney fees against an attorney for raising a claim or defense that lacked substantial 
justification, was interposed for purposes of delay or harassment, or unnecessarily 
expanded the proceeding by “other improper conduct.”  A claim or defense “lacked 
substantial justification” if it was substantially frivolous, groundless or vexatious.  Section 
8-43-216, C.R.S. was repealed effective March 1, 1996.  Section 8-43-216 (3), C.R.S.; 
1991 Colo. Sess. Laws, ch. 219, sec. 32 at 1321.  Section 8-43-211(2)(d), C.R.S.,  affords 
no basis for imposing attorney fees due simply to raising a frivolous issue.   

6. In their motion for summary judgment, respondents also allege that 
claimant violated CRCP 11 by raising the penalty issue without sufficient legal basis.  That 
argument is unpersuasive.  CRCP 11 is inapplicable here because it is contrary to the 
express provisions of the Act and contrary to the legislative intent expressed by the repeal 
of § 8-43-216.  Nova v. Industrial Claim Appeals Office, 754 P.2d 800 (Colo. App. 1988) 
(Colorado Rules of Civil Procedure do not apply in special statutory proceedings to the 
extent they are inconsistent with the practice and procedures provided in the applicable 
statute).  Therefore, C.R.C.P. 11(a) does not apply in this workers’ compensation case 
and affords no basis for an award of attorney fees based on the alleged actions of 
claimant’s counsel.   

ORDER 

 It is therefore ordered that: 

1. Claimant’s request to declare the FAL void ab initio is denied and 
dismissed. 

2. Claimant’s claim for PPD benefits is denied and dismissed. 

3. Claimant’s claim for penalties against the insurer is denied and dismissed. 

4. Respondents’ request for attorney fees against claimant is denied and 
dismissed. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 



  

or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 27, 2012   /s/ original signed by:_____________ 

Martin D. Stuber 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-870-01 

ISSUES 

1. Whether the Claimant established by a preponderance of the evidence that 
he sustained a compensable injury on August 30, 2011 arising out of and in the course of 
his employment with the Respondent; 

2. If so, whether the Claimant is entitled to medical benefits; and, 

3. If so, who is the Claimant’s authorized provider? 

 

FINDINGS OF FACT 

1. The Claimant was employed by the Respondent at the time of his alleged 
injury on August 30, 2011.  

2. On August 30, 2011 the Claimant was in the process of putting on his duty 
belt and reaching down to pick up his lunch box, which caused him to feel immediate pain 
in his left leg. 

3. On August 31, 2011 following the incident in which the Claimant 
experienced pain, Captain *O received a phone call from his mass control Sergeant, 
Sergeant __, at or around 5:25 stating that the Claimant was on one knee and attempting 
to turn in his duty belt.  



  

4. Captain *O requested that the Claimant come to his office in order to 
complete a workmen’s compensation first report.  Captain *O asked the Claimant how the 
injury occurred; the Claimant responded that he was walking down the hall and felt pain 
down his leg.  

5. Captain *O had the Claimant complete a Workers’ Compensation incident 
report.  The report stated “on 8/30/11, approximately 0440, while walking, a sharp pain 
started in my left leg (thigh).  The walking was between dock control and kitchen.”   In this 
incident report the Claimant did not mention that he injured his leg when putting on his 
duty belt at work.  The Claimant never complained or indicated in any manner that his 
back was injured.  

6. On August 31, 2011 the Claimant was seen by physician’s assistant Mr. 
Thomas Shepard at Centura Centers for Occupational Medicine (CCOM).  During this 
visit the Claimant was evaluated by Mr. Shepard and completed an entry form.  The 
Claimant wrote on the form that his injury occurred while he was walking down the hall 
toward the kitchen.  During Mr. Shepard’s evaluation, the Claimant told Mr. Shepard that 
he was walking down a long hallway toward the kitchen and felt a sudden severe stabbing 
and burning pain in his left thigh.  The Claimant did not indicate that he injured his leg 
while putting on his duty belt.  

7. During the evaluation at CCOM on August 31, 2011, the Claimant reported 
that his pain encompassed an area about 8-10 cm in diameter which migrates from the 
Vastus medialis tendon area above the knee to the lateral mid thigh without explanation 
or clear clinical correlation.  This area encompasses the front of the thigh.  

8. After examining and evaluating the Claimant, Mr. Shepard found no 
evidence of an occupational injury, nor could he identify aspects of the workplace to place 
the Claimant at risk for occupational disease.   

9. The Claimant’s medical history reveals that the Claimant was seen by Dr. 
Stiphout on October 28, 2009 and was diagnosed with sciatica along with obesity and 
obstructive sleep apnea.  During this evaluation with Dr. Stiphout, the Claimant indicated 
that he had pain in his left anterior thigh since he lifted something at his home.  

10. The Claimant’s medical records also indicate that the Claimant was seen by 
Dr. Stiphout on February 18, 2011 and complained of right lateral thigh pain.  Dr. 
Stiphout’s assessment was the Claimant was suffering from meralgia paresthetica, a 
condition of nerve impingement which can be caused by obesity.   

11. After Mr. Shepard’s initial evaluation of the Claimant, he was subsequently 
provided with the medical records from Dr. Stiphout for his review and consideration.  
Upon his review of the prior medical records and in conjunction with his own examination 



  

and evaluation of the Claimant, Mr.  Shepard testified that he agreed with Dr. Stiphout and 
diagnosed the Claimant with meralgia paresthetica.  

12. Mr. Shepard also testified that the findings on the MRI are longstanding and 
that the injuries to the Claimant’s back were reasonably advanced.  Therefore, the MRI 
findings are incidental as it pertains to anything that occurred at work on August 30, 2011.  

13. Mr.  Shepard also testified that he did not determine any work-related 
mechanism of injury in this case.  

14. The ALJ finds the opinions expressed by Mr. Shepard to be credible and 
persuasive. 

15. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that suffered an injury arising out of and in the course of his employment with the 
Respondent. 

CONCLUSIONS OF LAW 

The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-101 et sec., 
C.R.S. 2011 is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  See § 8-40-102 (1) (supra).   

A compensable injury is one which arises out of and in the course of employment.  
See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one of causation.  It 
requires that the injury have its origin in an employee’s work-related functions, and be 
sufficiently related thereto so as to be considered part of the employee’s service to the 
employer.  There is no presumption that an injury that occurs in the course of a 
worker’s employment also arises out of employment.  Finn v. Industrial Commission, 
165 Colo. 106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell to his 
death on the employer’s premises did not give rise to the presumption that the fall 
arose out of and in the course of employment.”  Id. 

It is the Claimant’s burden to prove by a preponderance of the evidence that there is a 
direct causal relationship between the employment and the injuries.  § 8-43-201 
(supra) See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any benefits are 
awarded.  § 8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals 
Office, 12 P. 3d 844 (Colo. App. 2000). 



  

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

In deciding whether Claimant has met his burden of proof, the ALJ is empowered “to 
resolve conflicts in the evidence, make credibility determinations, determine the 
weight to be accorded to testimony, and draw plausible inferences from the evidence.”  
See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. App. 2002) 

The facts in a worker’s compensation case must be interpreted neutrally, neither in 
favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 8-43-201, 
(supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, (supra).  
An award of benefits may not be based or denied upon speculation or conjecture.  
Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 
57 P.2d 1205 (1936).  

As found above, the ALJ concludes that Mr. Shepard’s opinions are credible and 
persuasive in determining that the Claimant’s condition is more likely caused by 
meralgia paresthetica as opposed to a work-related incident. 

The Claimant has failed to establish by a preponderance of the evidence that he 
sustained an injury arising out of and in the course of his employment with the 
Respondent. 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 



  

within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: June 27, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO  
W.C. No. 4-878-995-02 
 
 
 
 At the conclusion of the hearing, the ALJ established a post-hearing briefing schedule.  
The Claimant’s opening brief was filed on June 12, 2012.  The Respondents’ answer brief 
was filed on June 18, 2012.  The Claimant’s reply brief was filed on June 21, 2012, at 
which time the matter was deemed submitted for decision. 
 
ISSUES 
  

 The issues to be determined by this decision concern compensability, specifically, 
whether the Claimant’s concussion and back injuries on the way to Employer-mandated 
training on January 23, 2012 arose out of, and were within the course and scope of 
employment.   If the claim is compensable, medical benefits is an additional issue. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following Findings of 
Fact: 
 
 1. The Claimant is currently 32 years old, and resides at _, CO. 
 
 2. The Claimant was a volunteer firefighter with the District at the time of the accident 
that is the subject of her claim. She became a volunteer firefighter for the Employer in the 
fall of 2009 and continued in that position until she resigned in February 2012 for medical 
reasons associated with her claim. 



  

 
 3. The District serves a community within a 50-square-mile area in a mountainous 
region _ that contains steep, winding roads. 
 
 4. The Employer is staffed almost entirely by volunteer firefighters. The Fire Chief *Q, 
is the only paid firefighter in the District.  
 
 5. The Employer has two fire stations, Fire Station 1 and Fire Station 2. The Employer 
conducts training for its members each Tuesday night. The training sessions take place at 
one of the two fire stations are approximately two hours in length. The training schedule, 
including location and topic, is set months in advance by Assistant Chief _. 
 
 6. *Q will not accept a volunteer that cannot attend the Tuesday night training 
meetings. The training keeps the firefighters informed on procedures, maintains their 
certifications, and supports eligibility for the District’s pension plan.  
 
 7. Volunteers are required to attend 18 trainings per year, or 36 hours of training. 
Volunteers on full-duty are required to attend 20% of calls each year. Volunteers train 
within the District for which they work. 
 
 8. If a volunteer firefighter does not meet the requirements for attendance at training 
sessions, he or she would not be terminated. Rather, the Chief would meet with the 
individual to ensure that those requirements were completed. 
 
 9. The District requires volunteer members to submit proof of a valid drivers’ license 
and insurance at the beginning of each year. The documents are required for the District 
to obtain insurance for each volunteer that was trained and certified to drive a fire truck. 
All volunteers are asked to show the documents whether or not they are certified to drive 
a District fire truck. The Claimant was not certified to drive a fire truck. 
 
 10. All firefighters in the District, including *Q, use their own vehicles to travel to the 
stations for mandatory trainings and to respond to emergencies either at one of the 
stations or directly to the scene. Responding directly to emergencies is discouraged by 
the District, except for *Q or volunteer firefighters who would pass an accident on their 
way to the station.  
 
 11. The District’s Policy Manual states that if volunteers use their personal vehicles 
while performing Fire District activities or duties, they are subject to the District’s policies, 
procedures, and rules. The Claimant was driving her personal vehicle on the night of the 
accident. 
 
 12. The Claimant had sustained an unrelated injury while on active duty in 2010. As a 
result, she was placed on “light duty” status, which meant that the Claimant did not 
respond to the scene of fire calls. 
 



  

 13. While on light duty, the Claimant still assisted during emergency responses. For 
example, during the __ fire, the Claimant worked at the stations manning phones, 
stocking supplies, cleaning trucks, and running supplies between stations in her own 
vehicle. 
 
 14. While on light duty, the Claimant was still required to meet the same training 
requirements as an active duty volunteer. 
 
 15. The Claimant had been released from light duty by her worker’s compensation 
doctor one week prior to the accident. She was awaiting clearance from *Q to return to 
active duty status. 
 
 16. While wearing an insignia of the Department, volunteers are subject to the 
District’s Code of Conduct.  Volunteer firefighters attending training meetings wear some 
article of clothing bearing the District’s insignia. The Claimant was wearing her “dress 
blues” with the District’s insignia and her fire boots on the night of the accident.  
 
 17. Volunteer firefighters were required to carry a two-way radio and pager on their 
persons or in their vehicles 24 hours per day, 7 days per week. The Claimant was carrying 
her two-way radio and pager in her car on the night of the accident. 
 
 18. On January 23, 2012, the night of the Claimant’s accident, she left her home at 
approximately 6:15 PM for a mandatory training session scheduled to begin at 7:00 PM.   
Although the Claimant’s home was only approximately 13 miles from the station, she left 
early because she “knew the roads were bad.”  
 
 19. The roads between the Claimant’s home and both stations are generally paved, 
with traffic consisting of commuters. 
 
 20. At mile marker 7 on Highway _, inside the District’s boundaries, the Claimant’s car 
slipped on black ice. Her car slid for about 500 feet, and rolled down an embankment.  
 
 21. As a result of the auto accident, the Claimant sustained injuries to her lower back 
at L5-S1, which is completely impinged, and to her lower jaw, including broken teeth. The 
accident has also caused the Claimant to suffer from frequent TIA strokes and severe 
seizures.  
 
 22. The Claimant’s volunteer fire department and Chief were the first to respond to the 
scene. 

 
Credibility 

 
 23. The Claimant’s testimony was credible, as was the Chief’s. Although they 

disagreed on whether the Chief told the Claimant that she would be covered by worker’s 
compensation while traveling to and participating in the District’s mandatory trainings, it is 
likely that the cause was a misunderstanding by either or both of the witnesses. 



  

Regardless, the Chief’s purported statement to the Claimant would not change the 
Claimant’s status under the Colorado Worker’s Compensation Act.  

 
Course and Scope of Employment / Exceptions to the “Going To” and “Coming 
From” Rule 
 

 24. The Claimant’s injuries occurred in the course and scope of her 
employment. The requirement that an injury occur within the time and place limits of  the 
Claimant’s employment is met because the Claimant’s injuries occurred within the 
boundaries of the District while she was traveling to a training session that was a 
mandatory component of her employment. 

 25. An employee injured while going to and from work is generally not entitled to 
worker’s compensation benefits because the “arising out of” requirement is usually 
absent in such circumstances.  Exceptions to the rule, however, account for “unusual 
circumstances” that create a causal connection between employment and an injury that 
occurred while an employee was going to and from work. Determining whether a traveling 
employee’s injury warrants an exception to the “going to and from work” rule requires a 
fact-specific analysis and it cannot be limited to a predetermined list of acceptable facts 
and circumstances. The evidence must demonstrate a causal connection between the 
employment and the injury in order for the claimant to recover under the Workers 
Compensation Act. 

 26. There is a non-exclusive list of variables to be considered when determining 
whether special circumstances warrant recovery under the Act. These include, but are 
not limited to, (1) whether the travel occurred during working hours, (2) whether the travel 
occurred on or off the employer’s premises, (3) whether the travel was contemplated by 
the employment contract, (this must be distinguished from mere “going to” work) and (4) 
whether the obligations or conditions of employment created a “zone of special danger” 
out of which the injury arose. 

 27. The third factor is most relevant to the Claimant’s case. In considering the 
third factor, a wide spectrum of circumstances and situations may indicate that the travel 
was contemplated by the employment contract by virtue of comprising a substantial part 
of the service to the employer. Examples are (a) when a particular journey is assigned or 
directed by the employer; (b) when the employee’s travel is at the employer’s express or 
implied request or when such travel confers a benefit on the employer beyond the sole 
fact of the employee’s arrival at work; and (c) when the travel is singled out for special 
treatment as an inducement to employment.   On the way to the training session, the 
Claimant was injured in an automobile accident.   The training session was a compulsory 
“job related function.”  The claimant had no alternative way to obtaining the necessary 
certification to begin work. 

 28. The Claimant’s travel was directed by her Employer such that her 
attendance at the mandatory training sessions was contemplated by the employment 
contract.  The time and place of the training sessions was set by the Assistant Chief.  The 
Claimant was required to attend. The District’s training manual stipulates that “shall” and 
“must” mean mandatory; the language in the manual states that volunteers “shall” attend 
36 hours of training and a 20% call response. In actuality, the Claimant received a letter 
dated November of 2010 and signed by *Q informing her that the District would extend 



  

her probationary status because she had not met the 20% call response for 2010. The 
letter did show that she had attended 45.5 hours of training sessions, exceeding the 
requisite 36. She had not met the 20% call response because she was on light duty status 
from her prior injury, and was not allowed to respond to calls. The letter directed the 
Claimant that “by February 1st, 2011, you must attain …9 hours… of the required 36 
yearly training hours.” The letter directed the Claimant that if she was released for return 
to work, she would remain on probationary status for another three months, during which 
time she would be required to respond to 20% of the emergency calls, rather than 20% 
over the course of the year. The Claimant was further directed that if she felt that she did 
not have the tools to meet the requirements set forth in the letter, she should let *Q know 
immediately.  

 
 29. There were nine training sessions offered after the Claimant received the 

letter up to and including February 1, 2011. Because the trainings were two hours each, 
the Claimant was required to attend five of them.  In effect, her Employer directed her to 
attend an increased number of training sessions and implied a sense of urgency to the 
requirement.   The letter that directed the Claimant to attend an increased number of 
training sessions lends weight to the finding that travel was contemplated by the 
employment contract.   The mandatory training sessions was required before the 
Claimant, who had been released from light duty by her doctor just days prior, could begin 
work again as an emergency responder. For the Claimant, attendance at the training 
sessions was a compulsory job-related function. She had no alternative way to obtain the 
necessary certification to begin working under an active-duty, non-probationary status. 

 
 30.  The Claimant was driving her personal vehicle.  The employment contract 

contemplated that the Claimant would drive her personal vehicle. The Policy Manual set 
forth provisions governing the use of personal vehicles in the performance of Fire District 
activities and duties. The Claimant was required to show the District proof of her current 
insurance and a valid driver’s license each year. All of the volunteer firefighters in the 
District, including the Chief, drive their own vehicles. Volunteers drive either to one of the 
stations to ride with the fire engine, or directly to the scene of the emergency. Thus, the 
District was not required to own or operate any vehicles other than the fire trucks. 
Additionally, the Claimant had previously used her personal vehicle while on duty. For 
example, she used her personal vehicle to transport supplies between the two fire 
stations while she performed support duties during the _ fire. The Claimant’s use of her 
personal vehicle conferred a benefit for the District beyond her sole arrival at work 
because she would be available to perform the same types of duties in the event of an 
emergency, even though she was on light duty.  

 
 31. The Claimant was carrying a two-way radio and pager in her car as she 

traveled.  This conferred a benefit on the District. Although she was not on light duty and 
would not respond to the scene of emergencies, carrying the two-way radio and pager 
conferred a benefit because if an emergency occurred while the Claimant was in transit, 
she would remain apprised of the situation and be able to assist in a light-duty capacity. 
For example, she would be able to travel to the correct station where she could staff 
phones, stock supplies, clean trucks, or use her vehicle to shuttle supplies between 



  

stations. Her employer would also be able to notify her if the time or location of the training 
session had changed, negating the need for the District to call each firefighter to inform 
him or her that the training meeting had been canceled or postponed, or that their 
assistance was needed elsewhere for an emergency.  

 
 32. Third, Claimant was wearing her “dress blues” displaying the District’s 

insignia. This also conferred a benefit to the District beyond the sole fact of the Claimant’s 
arrival at work. When arriving in uniform, not only was she ready to respond in the case of 
an emergency, but doing so saved the District from having to provide time and space for 
the volunteers to change into their uniforms after they arrived at the fire station.  

  
Ultimate Finding 

 33.  The Claimant’s injuries arose out of her employment with the District. 
Under the totality of the circumstances, the Claimant’s travel, in uniform with a two-way 
radio and a pager, was contemplated by the employment contract and comprised a 
substantial part of the service to the District in that it was directed by the Employer and it 
conferred upon the Employer a benefit beyond the sole fact of the Claimant’s arrival at 
work.  Considering all the facts and circumstances of this specific case, there is a 
proximate causal connection between the Claimant’s duties as a volunteer firefighter and 
her injury.   Therefore, the Claimant’s injuries arose out of the course and scope of her 
employment for the Employer and are compensable. 

 
 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclusions of 
Law: 
 
Credibility 
 

 a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.” See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses. Arenas v. Indus. Claim Appeals Office, 8 
P.3d 558 (Colo. App. 2000). The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ. Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002). The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the reasonableness 
or unreasonableness (probability or improbability) of a witness’ testimony and/or actions; 
the motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest. See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); 
CJI, Civil, 3:16 (2005). As found, the Claimant’s testimony was credible, as was the 
Chief’s. Although they disagreed on whether the Chief told the Claimant that she would 
be covered by worker’s compensation while traveling to and participating in the District’s 



  

mandatory trainings, it is likely that there was a misunderstanding on the Claimant’s part.  
The ALJ infers and finds that the Chief should have known that he could not bind the 
District’s insurance carrier on the law. Regardless, the Chief’s purported statement to the 
Claimant would not change the Claimant’s status under the Colorado Worker’s 
Compensation Act.  
Arising Out of the Course and Scope of Employment 

 
 b. For an injury to be compensable under the Workers’ Compensation Act, it 

must “arise out of” and “occur within the course and scope” of the employment. 
§8-41-301(1) (b), C.R.S; Price v. Indus. Claims Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996). For an injury to occur “in the course and scope of” employment, the claimant 
must demonstrate that the injury occurred within the time and place limits of employment 
and during an activity that had some connection with his work-related duties. See Triad 
Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991). “In the course of” employment deals 
with the time, place, and circumstances of an employee’s injury. See Wild West Radio, 
Inc. v. Indus. Claim Appeals Office, 905 P.2d 6 (Colo. App. 1994). As found, the 
Claimant’s injuries occurred in the course and scope of her employment. The requirement 
that an injury occur within the time and place limits of the Claimant’s employment is met 
because her injuries occurred within the boundaries of the District while she was traveling 
to a training session that was a mandatory component of her employment. 

 
 c. “Arising out of” employment means that there is a proximate causal 

connection between an injury and the duties of employment. See General Cable Co. v. 
Indus. Claim Appeals Office, 878 P.2d 118 (Colo. App. 1994). Where there is a causal 
connection between the duties of employment and the injury suffered, there may be a 
compensable injury. See Deterts v. Times Publishing Co., 552 P.2d 1033 (1976); Gates 
Rubber Company v. Indus. Claim Appeals Office, 705 P.2d 6 (Colo. App. 1985). Proof of 
causation is a threshold requirement that must be shown by a preponderance of the 
evidence before any benefits are awarded. §8-41-301(1) (c), C.R.S. See Faulkner v. 
Indus. Claim Appeals Office, 24 P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim Appeals 
Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals Office, 198 
P.3d 1277, 1279 (Colo. App. 2008). The question of causation is generally one of fact for 
determination by the ALJ. Faulkner, 24 P.3d at 846; Eller, 224 P.3d at 399-400.  As found, 
there are several components, as determined below,  of the Claimant’s travelling to 
mandatory training that support the conclusion that her injuries were proximately caused 
by her job duties. 

 
Exceptions to the “Going to and From Work” Rule 

 
 d. An employee injured while going to and from work is generally not entitled to 

worker’s compensation benefits because the “arising out of” requirement is usually 
absent in such circumstances. See Madden v. Mountain West Fabricators, 977 P.2d 861, 
863 (1991). Exceptions to the rule, however,  account for “unusual circumstances” that 
create a causal connection between employment and an injury that occurred while an 
employee was going to and from work. Id. at 863-64. Determining whether a traveling 
employee’s injury warrants an exception to the “going to and from work” rule is such a 



  

fact-specific analysis that it cannot be limited to a predetermined list of acceptable facts 
and circumstances. Id. at 864 (internal citations omitted). The evidence must 
demonstrate a causal connection between the employment and the injury in order for the 
claimant to recover under the Act. Id. at 865.  As found, several specific facts surrounding 
the Claimant’s travel to mandatory training support the conclusion that the Claimant’s 
injuries arose out of her employment for the District. 

 
 e. The Madden court set forth a non-exclusive list of variables to be 

considered when determining whether special circumstances warrant recovery under the 
Act. Id. at 864. These include, but are not limited to, (1) whether the travel occurred during 
working hours, (2) whether the travel occurred on or off the employer’s premises, (3) 
whether the travel was contemplated by the employment contract (mere “going to” work 
must be distinguished), and (4) whether the obligations or conditions of employment 
created a “zone of special danger” out of which the injury arose. See id. (internal citation 
omitted).  

 
 f. The third factor is most relevant to the Claimant’s case. In considering the 

third factor, a wide spectrum of circumstances and situations may indicate that travel was 
contemplated by the employment contract by virtue of comprising a substantial part of the 
service to the employer. See id. Examples are (a) when a particular journey is assigned or 
directed by the employer; (b) when the employee’s travel is at the employer’s express or 
implied request or when such travel confers a benefit on the employer beyond the sole 
fact of the employee’s arrival at work; and (c) when travel is singled out for special 
treatment as an inducement to employment. Id. at 865. 

 
 g. In Shields v. Colorado Springs Club, W.C. 4-529-500 [Indus. Claim Appeals 

Office (ICAO), November 2,  2006}, a newly hired bartender was directed to attend two 
training sessions to obtain certification as a bartender in order to work at the employer’s 
club. When the Claimant arrived for the second session, she was notified that the training 
had moved to another location. On the way there, the claimant was injured in an 
automobile accident. The Shields court noted that the claimant in that case had been 
injured while traveling at the direction of the employer to a mandatory training session, 
required before the employee could begin any work shift as a bartender for the employer. 
In its view, the training session was a compulsory “job related function.” Furthermore, the 
claimant had no alternative way to obtaining the necessary certification to begin work. 
Although the facts in the present case are partially distinguishable, the logic of Shields is 
compelling as applied to the present facts.  The Claimant’s injuries arose out of her 
employment with the District. Under the totality of the circumstances, her travel to training 
was contemplated by the employment contract and comprised a substantial part of the 
service to the District in that it was directed by the Employer and conferred upon it a 
benefit beyond the sole fact of the Claimant’s arrival at work. 

 
 h. As found, the Claimant’s travel was directed by her Employer such that her 

attendance at the mandatory training sessions was contemplated by the employment 
contract.  The time and place of the training sessions was set by the Assistant Chief.  The 
Claimant was required to attend. The District’s training manual stipulates that “shall” and 



  

“must” mean mandatory; the language in the manual states that volunteers “shall” attend 
36 hours of training and a 20% call response. In actuality, the Claimant received a letter 
dated November of 2010 and signed by *Q informing her that the District would extend 
her probationary status because she had not met the 20% call response for 2010. The 
letter did show that she had attended 45.5 hours of training sessions, exceeding the 
requisite 36. She had not met the 20% call response because she was on light duty status 
from her prior injury, and was not allowed to respond to calls. The letter directed the 
Claimant that “by February 1st, 2011, you must attain …9 hours… of the required 36 
yearly training hours.” The letter directed the Claimant that if she was released for return 
to work, she would remain on probationary status for another three months, during which 
time she would be required to respond to 20% of the emergency calls, rather than 20% 
over the course of the year. The Claimant was further directed that if she felt that she did 
not have the tools to meet the requirements set forth in the letter, she should let *Q know 
immediately.  

 
 i. As found, there were nine training sessions offered after the Claimant 

received the letter up to and including February 1, 2011. Because the trainings were two 
hours each, the Claimant was required to attend five of them.  In effect, her employer 
directed her to attend an increased number of training sessions and implied a sense of 
urgency to the requirement. Although in Shields the claimant had been injured while 
traveling at the direction of the employer to a specific mandatory training session and this 
Claimant was not required to attend any specific training meeting, the similarity in 
circumstances and the fact that the letter directed the Claimant to attend an increased 
number of sessions lends weight to the finding that travel was contemplated by the 
employment contract. Like the claimant in Shields who had to attend training before she 
could begin as a bartender, attending the mandatory training sessions was required 
before the Claimant, who had been released from light duty by her doctor just days prior, 
could begin work as an emergency responder. For the Claimant, attendance at the 
training sessions was a compulsory job-related function. She had no alternative way to 
obtain the necessary certification to begin working under an active-duty, 
non-probationary status. 

 
The Claimant’s Travel Conferred Additional Benefits upon the District / Dual 
Purpose Doctrine 

 
 j. An injury sustained while an employee is performing an act for the mutual 

benefit of the employer and the employee is usually compensable.  See Berry’s Coffee 
Shop, Inc. v. Palomba, m161 Colo. 369, 423 P.2d 2 (1967).  Even injuries incurred off the 
employer’s premises and on the employee’s personal time, if done for the mutual benefit 
of the employee and the employer can be compensable.  See Keystone International, Inc. 
v. Gale, 33 Colo. App. 216, 518 P.2d 296 (1973) [a part-time ski instructor’s injury on his 
day off while practicing to take a ski examination was held compensable].  When the 
employee’s activity confers some benefit to the employer, it cannot be considered to be 
purely personal (such as “going to work” and nothing more) and wholly unrelated to the 
employment.  See Deterts v. Times Publishing Co., 38 Colo. App. 48, 552 P.2d 1033 
(1976).  In the present case, it was for the Employer’s benefit that the Claimant was “going 



  

to” mandatory training in full uniform, armed with a beeper and a two-way radio.  Although 
she was on “light duty” and could not respond to emergencies from home, on her way to 
the station or at the station, she was obtaining mandatory training to handle matters at 
one or the stations, or at both stations, until the Chief approved the Claimant’s placement 
on full duty (she had been released to full duty as of the time of the accident).  The 
mandatory training was for the purpose of the Claimant being in a position to respond to 
emergencies as she had before being placed on light duty. The Claimant’s travel 
conferred benefits upon the District beyond the sole fact of her arrival at work.  The 
manner in which the Claimant was “going to” the mandatory training conferred a benefit 
on the District above and beyond solely arriving at the station to attend a training session. 

 
 k. As found, the Claimant was driving her personal vehicle.  The employment 

contract contemplated that the Claimant would drive her personal vehicle. The Policy 
Manual set forth provisions governing the use of personal vehicles in the performance of 
Fire District activities and duties. The Claimant was required to show the District proof of 
her current insurance and a valid driver’s license each year. All of the volunteer 
firefighters in the District, including the Chief, drive their own vehicles. Volunteers drive 
either to one of the stations to ride with the fire engine, or directly to the scene of the 
emergency. Thus, the District was not required to own or operate any vehicles other than 
the fire trucks. Additionally, the Claimant had previously used her personal vehicle while 
on duty. For example, she used her personal vehicle to transport supplies between the 
two fire stations while she performed support duties during the Indian Gulch fire. The 
Claimant’s use of her personal vehicle conferred a benefit for the District beyond her sole 
arrival at work because she would be available to perform the same types of duties in the 
event of an emergency.   

 
Burden of Proof 

 
 l. The injured worker has the burden of proof, by a preponderance of the 

evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 
(Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); 
Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  A “preponderance of 
the evidence” is that quantum of evidence that makes a fact, or facts, more reasonably 
probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  
People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., 
W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence 
of a contested fact is more probable than its nonexistence.”  Indus. Claim Appeals Office  
v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant has met her burden on 
proving an exception to the “going to” and “coming from” doctrine and in proving 
compensability of the injuries arising from the auto accident of January 23, 2012. 
 
ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 



  

 
 A. The Claimant sustained  compensable injuries on January 23, 2012, arising out of 
the course and scope of her employment for the Employer. 
 
 B. The Respondents shall pay the costs of all authorized, reasonably necessary and 
causally related medical care and treatment, subject to the Division of Workers 
Compensation Medical Fee Schedule. 
 
 C. Any and all issues not determined herein are reserved for future decision. 
  
 

DATED this______day of June 2012. 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-865-049-02 

ISSUES 

1.      Compensability for bilateral hearing loss, and  

2.       Medical benefits. 

FINDINGS OF FACT 

1. Claimant has worked for Employer as a bus driver since November, 2004.   

2. While working for Employer, Claimant operated a forty-two foot bus. 
Claimant used the bus to transport airport and airline employees to and from locations 
along concourses A and C at Denver International Airport (DIA). 

3.   Claimant was routinely exposed to the noise of jet engines during the 
course of work for Employer. 

4. Sometime around 2006, Claimant began to experience a persistent 
high-pitched ringing in his ears after suffering from a flu-like illness.  Since 2007, several 
doctors have confirmed that the ringing is caused by a condition known as tinnitus. 

5. On September 6, 2011, Claimant submitted a Worker’s Claim for 
Compensation to the Division of Worker’s Compensation.  The claim alleged that 
Claimant’s hearing loss was caused by exposure to noise from air planes while working 
for Employer. 

6. On September 12, 2011, ESIS, Inc. conducted an Industrial Hygiene 
Assessment (IHA) of Employer’s operations at DIA at Employer’s request. 



  

7. The IHA concluded that bus drivers working for Employer were exposed to 
noise levels below Occupational Safety and Health Administration (OSHA) Action Levels. 

8.   OSHA Action Levels are designed to minimize the risk of noise-induced 
hearing loss to employees working in industrial environments. 

9.   When employees are exposed to noise levels equal to or above an 
eight-hour average of 85 dBA, employers must implement a hearing protection program.  
The IHA of Employer’s operations did not find noise levels equal to or above an eight-hour 
average of 85 dBA. 

10. Even when average noise levels remain relatively low in comparison to 
OSHA action levels, exposure to sudden, intense noise above 115 dBA can cause 
hearing loss.  The IHA of Employer’s operations did not record any noises that exceeded 
115 dBA.  

11.   Claimant does not offer any credible and persuasive evidence indicating the 
IHA is incomplete, misleading or inaccurate. 

12. Exposure to loud noises, particularly over an extended period of time, can 
cause tinnitus in some people. 

13. The medical records in evidence do not, however, indicate that Claimant’s 
tinnitus was caused by exposure to loud noises while working for Employer. 

14. The medical records in evidence indicate the exact cause of Claimant’s 
tinnitus remains unknown. 

15. On March 12, 2008, Dr. Brass set forth, “I discussed with him salt, 
chocolate, caffeine, nicotine and alcohol, as well as nonsteroidal medications as 
stimulating causes for tinnitus, and he asked me if he could simply have a medication for 
it, and I explained to him that there was no therapy that would be helpful for his tinnitus.  
His repeat audio shows an asymmetric hearing loss that is very mild. . .” 

16. On October 22, 2008, Dr. Nosan diagnosed Claimant with tinnitus that was 
“most likely due to his asymmetric high-frequency sensorineural hearing loss.” 

17. Dr. Fall performed an independent medical evaluation on March 21, 2012.  
In her report, she opined, “Regarding the tinnitus, there is no objective evidence that he 
has a work-related tinnitus.  The level of decibels is considered safe according to OSHA 
without the need for any protection.  He has had chronic complaints of tinnitus that he 
related to an illness.”  Dr. Fall testified consistent with this opinion.  Her opinion on 
causation is credible and persuasive. 

18. Claimant has failed to establish by a preponderance of the credible and 
persuasive evidence that he has an occupational disease (hearing loss) which was 
proximately caused by the conditions of his employment. 
 



  

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000).   

 
3.   Section 8-40-201(14), C.R.S. defines "occupational disease" as:  
 
[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside of the 
employment.  

 
 4. This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from the 
employment or conditions under which work was performed, and can be seen to have 
followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax 
Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 
P.2d 77 (Colo. App. 1993).  In contrast, an accidental injury is traceable to a particular time, 
place and cause. Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 
P.2d 174 (1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. 
App. 1993).   
 

5. An occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health Institute 
v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the hazardous 
conditions of employment need not be the sole cause of the disease.  A claimant is 
entitled to recovery if he or she demonstrates that the hazards of employment cause, 
intensify, or aggravate, to some reasonable degree, the disability. Anderson v. Brinkhoff, 
859 P.2d 819 (Colo. 1993).  Once the claimant makes such a showing, the burden of 
establishing the existence of a nonindustrial cause and the extent of its contribution to the 



  

occupational disease shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. 
App. 1992). Aggravation of an accidental injury can give rise to a compensable 
occupational disease. 
 

6. Claimant has failed to prove by a preponderance of the evidence that he 
suffered an occupational disease of bilateral hearing loss resulting directly from his 
employment or conditions under which work was performed, and following as a natural 
incident of the work.  

 

ORDER 

 It is therefore ordered that Claimant’s claim for compensation and benefits is denied. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 28, 2012 

 
Barbara S. Henk 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-874-169 

ISSUES 

1. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive Temporary Partial Disability (TPD) benefits for the period 
January 19, 2012 through February 22, 2012. 



  

2. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the period February 23, 
2012 until terminated by statute.  

3. Whether Respondents have established by a preponderance of the 
evidence that Claimant is precluded from receiving TTD benefits because he was 
responsible for his termination from employment under §8-42-105(4) C.R.S and 
§8-42-103(1)(g) C.R.S. (collectively “termination statutes”). 

STIPULATION 

The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$806.67. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a field operator.  On December 1, 2011 Claimant 
suffered an admitted industrial injury during the course and scope of his employment with 
Employer.  While twisting water valves he injured his thoracic spine. 

 2. Claimant initially received medical treatment through Work Partners.  On 
December 2, 2011 he was released to full duty employment.  The full duty release 
continued until he was restricted from lifting and carrying in excess of 15 pounds on 
January 19, 2012 by Fredrick Mosley, M.D. 

 3. Employer offered Claimant modified duty employment beginning on January 19, 
2012.  The employment involved work in the shop that was limited to 15 pounds lifting.  
Claimant’s duties included sweeping, mopping, dusting, cleaning bathrooms, filing and 
scanning. 

 4. Claimant elected to change physicians to Gregory Reicks, D.O.  Claimant initially 
visited Dr. Reicks on February 6, 2012.  Dr. Reicks approved the light duty work that 
Claimant was performing.  On February 14, 2012 Dr. Reicks modified Claimant’s 
restrictions to a maximum of no occasional lifting, pushing or pulling in excess of 10 
pounds. 

 5. Employer again offered Claimant modified duty employment performing office 
work for the period February 14, 2012 through February 21, 2012.  Dr. Reicks signed the 
offer of modified employment.  Claimant performed the modified duties through February 
21, 2012. 

 6. Claimant testified that on February 22, 2012 he was late for work because his 
medications caused him to oversleep.  He had been scheduled to begin working at 8:00 
a.m. but could not be reached until 10:30 a.m.  As a result of the incident Employer sent 
Claimant a “Final Written Warning.”  The document specified that Employer was 



  

concerned with Claimant’s job performance.  The “Final Written Warning” detailed that 
Claimant had met with Employer’s Human Resources Representative *R on January 26, 
2012 to discuss his tardiness from work.  The letter also noted that Claimant had been 
late for his shift on February 22, 2012 and his behavior was “causing issues” for 
Employer.  The document concluded that Claimant would be terminated if there “were any 
further incidents of this nature.” 

 7. Claimant testified that on the afternoon of February 22, 2012 he had a 
conversation with Ms. *R regarding his job status.  Ms. *R explained that modified office 
work was no longer available but Claimant had been permitted to work in the field.  She 
remarked that he would receive a telephone call from his field supervisor regarding shift 
information. 

 8. On February 22, 2012 Claimant’s counsel drafted a letter to Insurer stating that the 
medical release signed by Dr Reicks and dated February 15, 2012 only released 
Claimant to an office position performing sweeping, mopping, dusting, cleaning 
bathrooms, filing and scanning.  The letter advised that, if another position became 
available, the current attending physician would be required in writing to approve the 
modified job offer.  

 9. Claimant received a telephone call from his field supervisor on the evening of 
February 22, 2012 and was told to report for duty at 4:30 a.m. on February 23, 2012.  
Claimant was advised that he would be working in the field watching flow back. 

 10. On February 23, 2012 Claimant reported to work at approximately 4:30 a.m. to 
begin his next period of modified employment.  Claimant approached the assigned work 
crew but determined that there was no signed doctor’s release permitting him to return to 
modified work in the field.  He advised the crew that he would not perform any work 
without a copy of a signed doctor’s note. 

 11. The record reveals a letter from Ms. *R to Claimant that outlined a modified 
position as a “Frac Operator” from February 22, 2012 through March 6, 2012.  The letter 
noted that Claimant had restrictions of no lifting, carrying, pushing, pulling, gripping or 
reaching overhead in excess of 10 pounds.  Claimant’s modified duties involved 
monitoring pumps and performing pump paperwork.  However, the letter was not sent to 
Dr. Reicks until the late morning of February 23, 2012.  Dr. Reicks then did not sign and 
return the letter to Ms. *R until the early afternoon of February 23, 2012.  Claimant 
remarked that he never received the letter. 

 12. Ms. *R testified at the hearing in this matter.  She explained that by January 26, 
2012 Claimant had been late for work or failed to appear for work about five or six times.  
He thus received the “Final Written Warning” on February 22, 2012 noting that he would 
be terminated if he was again late for work or missed a scheduled shift.  Ms. *R remarked 
that, although Claimant had been released by his treating physician to perform field work 
by February 23, 2012, he refused to work.  Claimant was therefore terminated from 
employment on February 27, 2012.  Ms. *R acknowledged that she never sent the 



  

February 22, 2012 modified employment letter to Claimant because he was subsequently 
terminated from employment. 

 13. On February 27, 2012 Employer sent Claimant a “Termination of Employment” 
letter.  The letter recounted that on January 26, 2012 Ms. *R had discussed Claimant’s 
tardiness for work.  The letter also noted that Claimant had received a final written 
warning on February 22, 2012 because he had again been late for work.  Moreover, the 
letter stated that Claimant had not shown up for work as directed on February 23, 2012.  
Therefore, Claimant was terminated effective immediately. 

 14. Claimant has not returned to work since he was terminated on February 27, 2012.  
He remains under the work restrictions imposed by Dr. Reicks. 

 15. Claimant has demonstrated that it is more probably true than not that he is entitled 
to receive TPD benefits for the period January 19, 2012 through February 22, 2012.  
Claimant performed modified duty for Employer in accordance with his work restrictions.  
He worked in Employer’s office and did not earn his full duty wages. 

 16. Claimant has established that it is more probably true than not that he is entitled to 
receive TTD benefits for the period February 23, 2012 until terminated by statute.  
Claimant’s December 1, 2011 industrial injury caused a disability lasting more than three 
work shifts, he left work as a result of the disability and the disability resulted in an actual 
wage loss. 

 17. Respondents have failed to demonstrate that it is more probably true than not that 
Claimant committed a volitional act or exercised some control over his February 27, 2012 
termination from employment with Employer.  On February 22, 2012 Claimant was late for 
work because his medications caused him to oversleep.  He had been scheduled to begin 
working at 8:00 a.m. but could not be reached until 10:30 a.m.  As a result of the incident 
Employer sent Claimant a “Final Written Warning.”  The document specified that Claimant 
had met with Ms. *R on January 26, 2012 to discuss his tardiness from work.  The letter 
also noted that Claimant had been late for his shift on February 22, 2012 and his behavior 
was “causing issues” for Employer.  The document concluded that Claimant would be 
terminated if there “were any further incidents of this nature.”  On February 23, 2012 
Claimant reported to work at approximately 4:30 a.m. to begin his next period of modified 
employment.  However, Claimant determined that there was no signed doctor’s release 
permitting him to return to modified work in the field and therefore did not perform any 
work.  Although the record reveals a letter from Ms. *R to Claimant that outlined a 
modified position as a “Frac Operator” from February 22, 2012 through March 6, 2012, 
the letter was not sent to Dr. Reicks until the late morning of February 23, 2012.  Dr. 
Reicks then did not sign and return the letter to Ms. *R until the early afternoon of 
February 23, 2012.  Claimant credibly remarked that he never received the letter.  On 
February 27, 2012 Claimant was terminated from employment because of tardiness and 
absences from work.  The letter stated that Claimant had not shown up for work as 
directed on February 23, 2012 and was thus immediately terminated.  Ms. *R 
acknowledged that she never sent the February 22, 2012 modified employment letter to 
Claimant because he was subsequently terminated from employment.  Although the 



  

record reflects that Employer apprised Claimant about attendance concerns, he was 
ultimately terminated because he did not work on February 23, 2012.  However, the 
record reveals a conflict about whether Claimant could perform a modified duty position in 
the field.  The position was not actually approved by attending physician Dr. Reicks until 
the afternoon of February 23, 2012.  Accordingly, Claimant did not precipitate his 
termination by a volitional act that he would reasonably expect to cause the loss of 
employment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

TPD and TTD Benefits 

4. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, he 
left work as a result of the disability and the disability resulted in an actual wage loss.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability,” 
connotes two elements:  (1) medical incapacity evidenced by loss or restriction of bodily 
function; and (2) impairment of wage earning capacity as demonstrated by the claimant's 
inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A 



  

claimant suffers from an impairment of earning capacity when he has a complete inability 
to work or there are restrictions that impair his ability to effectively and properly perform 
his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 
1998).  Because there is no requirement that a claimant must produce evidence of 
medical restrictions, a claimant’s testimony alone is sufficient to demonstrate a disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997). 

5. As found, Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive TPD benefits for the period January 19, 2012 through 
February 22, 2012.  Claimant performed modified duty for Employer in accordance with 
his work restrictions.  He worked in Employer’s office and did not earn his full duty wages. 

6. As found, Claimant has established by a preponderance of the evidence 
that he is entitled to receive TTD benefits for the period February 23, 2012 until 
terminated by statute.  Claimant’s December 1, 2011 industrial injury caused a disability 
lasting more than three work shifts, he left work as a result of the disability and the 
disability resulted in an actual wage loss. 

Responsibility for Termination 

 7. Respondents assert that Claimant is precluded from receiving TTD benefits 
because he was responsible for his termination from employment pursuant to 
§8-42-105(4) C.R.S and §8-42-103(1)(g) C.R.S.  Under the termination statutes a 
claimant who is responsible for his termination from regular or modified employment is not 
entitled to TTD benefits absent a worsening of condition that reestablishes the causal 
connection between the industrial injury and the wage loss.  In re of George, W.C. No. 
4-690-400 (ICAP July 20, 2006).  The termination statutes provide that, in cases where an 
employee is responsible for his termination, the resulting wage loss is not attributable to 
the industrial injury.  In re of Davis, W.C. No. 4-631-681 (ICAP Apr. 24, 2006).  A claimant 
does not act “volitionally” or exercise control over the circumstances leading to his 
termination if the effects of the injury prevent him from performing his assigned duties and 
cause the termination.  In re of Eskridge, W.C. No. 4-651-260 (ICAP Apr. 21, 2006).  
Therefore, to establish that Claimant was responsible for his termination, Respondents 
must demonstrate by a preponderance of the evidence that Claimant committed a 
volitional act, or exercised some control over his termination under the totality of the 
circumstances.  See Padilla v. Digital Equipment, 902 P.2d 414, 416 (Colo. App. 1994).  
An employee is thus “responsible” if he precipitated the employment termination by a 
volitional act that he would reasonably expect to cause the loss of employment.  Patchek 
v. Dep’t of Public Safety, W.C. No. 4-432-301 (ICAP, Sept. 27, 2001). 
 
 8. As found, Respondents have failed to demonstrate by a preponderance of the 
evidence that Claimant committed a volitional act or exercised some control over his 
February 27, 2012 termination from employment with Employer.  On February 22, 2012 
Claimant was late for work because his medications caused him to oversleep.  He had 
been scheduled to begin working at 8:00 a.m. but could not be reached until 10:30 a.m.  
As a result of the incident Employer sent Claimant a “Final Written Warning.”  The 
document specified that Claimant had met with Ms. *R on January 26, 2012 to discuss his 



  

tardiness from work.  The letter also noted that Claimant had been late for his shift on 
February 22, 2012 and his behavior was “causing issues” for Employer.  The document 
concluded that Claimant would be terminated if there “were any further incidents of this 
nature.”  On February 23, 2012 Claimant reported to work at approximately 4:30 a.m. to 
begin his next period of modified employment.  However, Claimant determined that there 
was no signed doctor’s release permitting him to return to modified work in the field and 
therefore did not perform any work.  Although the record reveals a letter from Ms. *R to 
Claimant that outlined a modified position as a “Frac Operator” from February 22, 2012 
through March 6, 2012, the letter was not sent to Dr. Reicks until the late morning of 
February 23, 2012.  Dr. Reicks then did not sign and return the letter to Ms. *R until the 
early afternoon of February 23, 2012.  Claimant credibly remarked that he never received 
the letter.  On February 27, 2012 Claimant was terminated from employment because of 
tardiness and absences from work.  The letter stated that Claimant had not shown up for 
work as directed on February 23, 2012 and was thus immediately terminated.  Ms. *R 
acknowledged that she never sent the February 22, 2012 modified employment letter to 
Claimant because he was subsequently terminated from employment.  Although the 
record reflects that Employer apprised Claimant about attendance concerns, he was 
ultimately terminated because he did not work on February 23, 2012.  However, the 
record reveals a conflict about whether Claimant could perform a modified duty position in 
the field.  The position was not actually approved by attending physician Dr. Reicks until 
the afternoon of February 23, 2012.  Accordingly, Claimant did not precipitate his 
termination by a volitional act that he would reasonably expect to cause the loss of 
employment. 
 
  
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Claimant shall receive TPD benefits for the period January 19, 2012 
through February 22, 2012. 

 
2. Claimant shall receive TTD benefits for the period February 23, 2012 until 

terminated by statute. 
 
3. Claimant earned an AWW of $806.67. 
 
4. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 



  

mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: June 29, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-167-02 

 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an injury 
arising out of and within the course of his employment? 
 
FINDINGS OF FACT 
Based upon the evidence presented at hearing, the Judge enters the following 

findings of fact: 

1. Employer produces and sells compressed foam technology to protect 
homes from wildfires, products for firefighting, and decontamination products. *S was a 
principal who started employer’s business in 1991; he was CEO until he left employer on 
July 1, 2011. *T is the current CEO of employer. *U is employer’s director of sales. 

2. Claimant worked some 5 years for employer as a sales representative. 
Claimant's age at the time of hearing was 58 years. Claimant contends he sustained a 
traumatic brain injury and left knee injury from a fall down employer’s stairs (stairway 
incident) on September 27, 2011. 

Claimant’s Version of the Stairway Incident: 

3. Claimant testified to the following: On September 27, 2011, Mr. *T came to 
claimant’s cubicle, accused claimant of filing an equal employment opportunity claim 
(EEOC), and asked claimant to come to his office to discuss claimant’s termination. In 
*T’s office, Mr. *T gave claimant the option of resigning or being terminated. Mr. *T also 
accused claimant of representing the interests of a competitor at a trade show. Claimant 
asked for some time to discuss a separation package with employer’s human resources 
personnel. Mr. *U accompanied claimant to his previous office on the second floor of 
employer’s building to collect personal things and contact files. Claimant proceeded back 



  

down the set of stairs carrying a box with hanging files. When claimant reached a point 
half way down the stairs, the box deformed and spilled some files onto the stairs. 
Claimant stopped to grab the front of the box, felt pressure from behind, and fell over the 
box and down the stairs. The last thing claimant remembers, other than being in the 
hospital, is feeling pressure from behind and falling down the stairs. Claimant denied 
intentionally throwing himself down the stairs.  The Judge finds that, without expressly 
stating it, claimant implies that Mr. *U pushed him down the stairs. Claimant was in the 
hospital for several days but recalls only flashes of awareness while there. The first thing 
claimant clearly recalls is being home after the hospital released him. 

Mr. *U’s Version of the Stairway Incident: 

4. Mr. *U testified to the following: Mr. *U had raised concerns with claimant 
over his billing and expense reports. Claimant admitted to Mr. *U that he had submitted a 
false expense report misrepresenting that he had taken a client to dinner. Mr. *U was also 
concerned about the time claimant was spending with Mr. *S, who was forming a 
competing company. Mr. *U was present during the termination meeting Mr. *T held with 
claimant on September 27th. Mr. *T did not mention an EEOC claim because there was no 
EEOC claim to discuss. Claimant later filed the EEOC claim on October 5, 2011, after Mr. 
*T terminated him. Mr. *T discussed with claimant the concerns they had with what they 
perceived as his dishonesty. Claimant became agitated when Mr. *T told him he could 
either resign or be fired. Mr. *U asked claimant for his keys to the building and his 
American Express card. Claimant told Mr. *T he wanted to go home to think about the 
option of resigning. Mr. *U escorted claimant upstairs to his former office, where claimant 
put files of prior clients into a box. Claimant moved the box from the floor onto the desk 
and back to the floor some 3 to 4 times before he picked up the box to walk down the flight 
of stairs to the main floor. The flight of stairs consists of 24 stairs without a landing. Mr. *U 
was some 15 feet behind claimant as he descended the stairs. Mr. *U started down the 
flight of stairs about the time claimant was half way down. When claimant reached the 5th 
or 6th stair from the bottom, he fumbled with the box and dropped some papers. Claimant 
reached the 4th stair from the bottom when he slipped on some papers and landed on the 
floor at the base of the stairs. Mr. *T came toward claimant to help him when claimant 
threw one of the metal file supports from the box against Mr. *T’s leg. Claimant shouted: 
“You mother-#”! The piece of metal file support cut Mr. *T’s shin, and he started bleeding. 
Claimant turned away from Mr. *T and banged his head on the floor 3 or 4 times. Mr. *U 
finished descending the stairs, put his hand on claimant’s back, and told him they were 
calling paramedics. Claimant did not lose consciousness and was taken by ambulance. 
Mr. *U neither saw nor talked with claimant after the paramedics removed him from the 
building. 

Mr. *T’s Version of the Stairway Incident: 

5. Mr. *T wrote the following statement of the incident: 

When I approached, [claimant] was lying on the floor at the base of the 
stairs on top of scattered papers.  When he saw me, he raised partially to a 
sitting position, looked me in the eyes and said "you mother #."  From about 



  

5 feet away, he had the strength and wherewithal to grab a hanging file rack 
from the floor and throw it at me with enough force to break skin on my shin 
through heavy jeans.  At that point, he lay back down and started shaking 
and would no longer speak to any of us trying to assist him.  EMS arrived 
 and departed with him shortly thereafter …. Although, this kind of 
behavior is totally  unacceptable in all respects, given the stressful 
situation of termination, and the amount  of additional effort to proceed, it is 
not my current intention to pursue a charge of assault. 

Third-Party Evidence of the Stairway Incident: 

6. The Lafayette Fire Department responded on September 27, 2011, and 
transported claimant to Good Samaritan Hospital by ambulance.  Doug Hurst is the 
emergency medical staff (Paramedic) who authored the report of the Lafayette Fire 
Department.  Paramedic Hurst obtained a history that claimant had fallen down 3 to 4 
steps.  Paramedic Hurst recorded the following history and observations: 

[Claimant] is a 57/M who had a witnessed fall [with no loss of 
consciousness]. [Claimant’s] boss stated that [claimant] had been fired and 
was in the process of being escorted out of the building when he fell. 

**** 

[Claimant] found laying prone at the base of the stare (sic) case [with] files 
and papers all over the floor. [Claimant] was moaning but would not answer 
any questions the EMS staff asked him. [Claimant] was responsive to 
painful stimuli.  [Claimant] would clinch his eyes shut when EMS staff tried 
to evaluate them and [claimant] would flex his arm when blood pressures 
were being attempted.  While enroute to the hospital [claimant] became 
combative and began trying to rip the c-collar off his neck and rip the IV out 
of his arm.  At this time Paramedic Brown pulled the ambulance over and 
assisted me in placing [claimant] in physical restraints.  [Claimant] then 
began talking and stated that nothing was wrong with him and that he didn’t 
want to go to the hospital. 

Paramedic Hurst’s assessment was that claimant was alert but uncooperative. 

7. At the Emergency Department of Good Samaritan Hospital, Andrew D. 
Mapes, M.D., examined claimant and noted the following: 

[Claimant] had no obvious external signs of trauma but was moaning 
incomprehensively.  [Claimant] had a reported fall downstairs and 
possible head injury.  I also initially felt that there could be a psychiatric 
component to this.  However [claimant] had several friends and relatives 
state [claimant] has no previous psychiatric history and is very stable 
emotionally and doesn’t use drugs of any kind. 



  

(Emphasis added). Contrary to what claimant’s relatives represented to Dr. Mapes, 
claimant has a prior history of treatment for psychological issues in December of 2006. 
Because claimant had recently been diagnosed with atrial fibrilation, Dr. Mapes consulted 
with Kelly Knudson, M.D., and admitted claimant to hospital for observation.  

8. Mr. *U’s testimony about the stairway incident is consistent and supported 
by Mr. *T’s statement. Paramedic Hurst’s history, observations, and assessment likewise 
support Mr. *U’s testimony. The examination findings of Dr. Mapes in the ER, indicating 
no medical signs of an injury from trauma, also support Mr. *U’s testimony. In contrast, 
claimant essentially testified that he lacks any reliable memory of what happened during 
the stairway incident.  The Judge thus credits Mr. *U’s testimony as reliable, credible, and 
persuasive concerning the stairway incident.  

9. The Judge finds the following version of the stairway incident more probably 
true: Claimant fumbled with the box and dropped some papers when reached the 5th stair 
from the bottom. When he reached the 4th stair from the bottom, claimant slipped on the 
papers, his legs did the splits, and he slid onto the floor at the base of the stairs. Claimant 
maintained consciousness throughout the stairway incident. When Mr. *T approached to 
help him, claimant became combative, cussed at him, and threw a metal file support 
against Mr. *T’s leg that cut his shin. Claimant then banged his head on the floor 3 or 4 
times but continued to maintain consciousness. Because he was combative, someone 
called the Lafayette Fire Department to assist with claimant.  There was no persuasive 
evidence otherwise showing claimant lost consciousness, suffered a concussion, or 
sustained a traumatic brain injury as a result of the stairway incident. 

10. During claimant’s hospitalization, Dr. Knudson referred him to Timothy 
Prater, M.D., for an orthopedic consultation regarding left knee complaints on October 1, 
2011. Claimant reported to Dr. Prater that he runs up to 40 miles per week, is a triathlete, 
and had no history of prior left knee problems. Dr. Prater obtained a magnetic resonance 
imaging (MRI) scan of claimant’s left knee, which he reviewed.  Dr. Prater reported: 

[A]lthough [claimant] reports to have no knee issues, [he] appears to have 
some chronic problems in the left knee, which have been exacerbated by 
his recent injury. I think there is no acute intervention to be done. I have 
recommended ice and anti-inflammatories. 

Dr. Prater thus ruled out any acute injury and instead found that claimant’s left knee 
condition is a chronic condition.  There was no persuasive medical evidence otherwise 
showing claimant either injured his left knee or aggravated his underlying chronic 
condition during the stairway incident.  Claimant thus failed to show it more probably true 
than not that, as a result of the stairway incident, he sustained a left-knee injury or 
aggravation requiring medical treatment. 

11. During claimant’s hospitalization, the history of the stairway incident 
dramatically changed. Physicians Assistant Kai Stobble, PA, and Ewell Nelson, M.D., 
recorded the following history on September 29, 2011: 



  

[Claimant] was admitted to the trauma service status post fall with loss of 
consciousness for several minutes, concussion and diagnosis of 
postconcussive syndrome. 

**** 

[Claimant] was at work he fell down 15 stairs ….  [Claimant] was observed 
of getting up and then lost consciousness and had loss of 
consciousness for several minutes. [Claimant] became agitated … and 
paramedics were called. [Claimant] has amnesia for the event. 

(Emphasis added).  Dr. Knudson referred claimant to Patrick Bushard, M.D., for a 
neurologic consultation on September 29, 2011, when Dr. Bushard recorded the following 
history:  

[Claimant] fell down 15 stairs at work ….  He initially got up and then 
lost consciousness … for several minutes and then became agitated 
and unresponsive upon paramedic arrival. He reports amnesia for the 
incident …. 

(Emphasis added).  As found, claimant slipped down 4 stairs, not 15, and he remained 
conscious throughout the stairway incident. Because Dr. Nelson, Dr. Knudson, and Dr. 
Bushard relied upon the above quoted misstatements of the stairway incident, their 
medical opinions and diagnoses are unreliable and unpersuasive. 

12. Psychiatrist Steven A. Moe, M.D., performed an independent psychiatric 
evaluation of claimant on December 19, 2011, which involved an interview of some 2.5 
hours. Claimant reported the following symptoms to Dr. Moe: That he was unable to read 
a standard consent form; that he had significant and persistent memory problems; that he 
suffered from headaches, dizziness, and balance problems; that he was unable to walk in 
a straight line; that he had problems focusing his vision; that he was sensitive to light; that 
he has tinnitus and abnormal taste and smell; and that he has word-finding difficulties.  

13. Claimant also reported to Dr. Moe that Dr. Bushard restricted him from 
driving.  Claimant told Dr. Moe that, in spite of the driving restriction, he had driven himself 
a number of times on country roads. Dr. Moe reported: 

[Claimant] emphasized that he has driven only on country roads.   

**** 

[Claimant] stated quite explicitly that he never drives by himself, and that 
he never drives into Boulder.  As such, when it is necessary for him to go 
grocery shopping, go the recreation center, have a doctor's appointment, or 
for any other reason to go to Boulder, he must impose upon his friends or 
family members to provide him a ride. 

(Emphasis added).  



  

14. The Judge reviewed video surveillance of claimant obtained in November 
and December of 2011 that shows claimant fully capable the following: Driving himself in 
Boulder, interacting with people, grocery shopping, shopping for auto parts, walking, and 
generally performing activities of daily living with no apparent physical or cognitive 
problem. Respondents obtained this video surveillance of claimant before the December 
19th appointment with Dr. Moe where he represented to Dr. Moe he had to impose on 
friends and family because he was unable to drive by himself into Boulder. Claimant 
clearly misrepresented to Dr. Moe that he was unable to drive by himself in Boulder.  

15. At respondents’ request, Linda A. Mitchell, M.D., reviewed claimant’s 
medical record history following the stairway incident and prepared a March 15, 2012, 
report setting forth her medical opinion. Dr. Mitchell noted the following examination and 
diagnostic findings at the ER on September 27, 2011:  

On exam, the neck was nontender and had full range of motion. There was 
no tenderness in the back. CT of the head was negative. CT of the cervical 
spine revealed multilevel disc space degeneration contributing to bilateral 
foraminal stenosis at [several levels]. 

Dr. Mitchell noted the following non-physiologic findings claimant displayed to the 
physical therapist on September 28, 2011: 

Gait was noted to be unusual and unsafe. The claimant was noted to 
become quite rigid in the trunk and limbs when he stood. 

**** 

His left foot was very dynamic in inversion, eversion, and plantar flexion as it 
was seeking to locate the floor yet proprioception was normal …. 

Dr. Mitchell noted claimant was referred to Dr. Buchard on September 29, 2011, for 
evaluation of his abnormal gait and abnormal behavior. Dr. Buchard noted the physical 
therapist observed that claimant displayed a very abnormal gait out of proportion to his 
symptoms. Dr. Buchard reported: 

[Claimant’s station] and gait was wide-based and slow, but he was 
exhibiting none of the abnormalities the physical therapist had described 
the day before. 

Dr. Mitchell noted that Dr. Buchard attributed claimant’s behavior to post-concussive 
syndrome. Dr. Mitchell noted that upon discharge of claimant on October 2, 2011, the 
diagnosis included concussion with loss of consciousness of up to 30 minutes. 

16. The Judge finds that, when weighed against the abilities and activities he 
showed himself capable of performing while under video surveillance, claimant’s 
reporting of his physical symptoms and cognitive problems is unreliable and lacking 
credibility. 



  

17. Crediting the medical opinion of Dr. Mitchell, the Judge finds the following 
more probably true regarding claimant’s neck and lower back complaints: At various 
times following the stairway incident, claimant’s physical complaints included his neck 
(cervical spine) and his lower back (lumbar spine). Claimant has preexisting degenerative 
changes in his neck that at most were temporarily aggravated by the stairway incident.  
There was no persuasive evidence showing claimant requires any medical treatment for 
his neck complaints as a result of the stairway incident. Claimant did not complain of 
lower back problems until the afternoon of September 29, 2011. Prior to that, examiners 
documented full range of motion of claimant’s lumbar spine with no tenderness, spasm, or 
pain. Radiographic evidence of claimant’s lower back shows age-related and old 
post-traumatic findings unrelated to the stairway incident. There was no persuasive 
evidence showing claimant requires any medical treatment for his lower back complaints 
as a result of the stairway incident. 

18. Crediting the medical opinion of Dr. Mitchell, the Judge finds the following 
more probably true regarding claimant’s left-knee complaints: At the time of his initial 
evaluation in the ER, there was no bruising or physical findings to support his complaints 
that his left knee was tender. Had the stairway incident caused any internal derangement, 
claimant would have developed effusion of the knee joint within 24 to 48 hours. Claimant 
did not develop such effusion. The left-knee MRI showed findings consistent with old 
injury and a chronic degenerative disease process. There was no persuasive evidence 
showing claimant requires any medical treatment for his left-knee complaints.  

19. Dr. Moe testified that claimant likely was humiliated over losing his job at 
employer and acted out with tantrum-like behavior during the stairway incident to 
communicate his distress. Dr. Moe explained that claimant showed a prior history of such 
tantrum-like behavior in 2006 when he threatened suicide in reaction to his wife’s decision 
to seek a divorce. According to Dr. Moe, both events represented a blow to claimant’s 
pride and sense of self-competence. Dr. Moe stated that, in response to his termination 
by employer, claimant acted out and then organized his behavior to fit the presentation of 
a person with a traumatic brain injury. Dr. Moe explained that claimant’s symptoms were 
grossly excessive, intentionally exaggerated, and inexplicable to his medical providers. 
Dr. Moe stated that claimant’s behavior cannot be substantiated by a brain injury or 
concussion, since the evidence supports a medical determination that claimant never lost 
consciousness. Dr. Moe reasoned that claimant’s complaints and symptoms are 
medically unexplainable and likely are related to psychological issues and causes 
unrelated to an injury at employer.  

20. The Judge credits the psychiatric opinion of Dr. Moe as persuasive. The 
Judge found that claimant did not lose consciousness during the stairway incident. 
Because loss of consciousness is prerequisite for diagnoses of concussion and traumatic 
brain injury, claimant’s behavior and complaints are not medically explainable by those 
diagnoses. Dr. Moe persuasively explained the medical record history shows there is no 
persuasive medical explanation for claimant’s behavior and complaints. Dr. Moe thus 
persuasively explained that claimant’s complaints and symptoms are more likely related 
to psychological issues and causes unrelated to an injury at employer.  



  

21. Claimant failed to show it more probably true than not that he sustained 
either a physical injury or a traumatic brain injury as a result of the stairway incident on 
September 27, 2011. The Judge found no persuasive evidence showing that claimant 
sustained a traumatic brain injury or left knee injury on September 27, 2011. Claimant 
thus failed to prove by a preponderance of the evidence that he sustained a compensable 
injury arising out of and within the course of his employment on September 27, 2011.  

CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained compensable injury at employer as a result of the stairway incident on 
September 27, 2011.  The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

The Act distinguishes between the terms "accident" and "injury."  The term 
"accident" refers to an unexpected, unusual, or undesigned occurrence.  Section 
8-40-201(1), supra.  By contrast, an "injury" refers to the physical trauma caused by the 
accident.  Thus, an "accident" is the cause and an "injury" the result. City of Boulder v. 
Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits flow to the victim of an industrial 
accident unless the accident results in a compensable injury.  A compensable industrial 



  

accident is one, which results in an injury requiring medical treatment or causing 
disability.  The existence of a preexisting medical condition does not preclude the 
employee from suffering a compensable injury where the industrial aggravation is the 
proximate cause of the disability or need for treatment.  H & H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990). 

Here, the Judge found claimant failed to show it more probably true than not that 
he sustained either a physical injury or a traumatic brain injury as a result of the stairway 
incident on September 27, 2011. Claimant thus failed to prove by a preponderance of the 
evidence that he sustained a compensable injury on September 27, 2011. 

The Judge concludes that claimant’s claim for benefits under the Act should be 
denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant’s claim for workers’ compensation benefits under the Act is denied 
and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.  

DATED:  _June 29, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-585-674-05 
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ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to an award for permanent total disability? 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to medical treatment after being placed at maximum medical improvement 
(“MMI”) necessary to maintain Claimant at MMI?  

FINDINGS OF FACT 

1. Claimant sustained an admitted injury while employed with employer on 
July 9, 2003 when a washing machine and dryer box, with the washer-dryer still in the 
box, fell on him.  Claimant reported the injury to employer and was referred for medical 
treatment.  Claimant was initially referred for medical treatment with Dr. Weber.  
Claimant’s injury involved his leg, back, shoulder and cervical spine. 

2. Claimant is currently 48 years old and has graduated high school.  Claimant 
attended American Truck Driving School and has completed Driver training.  Claimant 
lives in the _ area. 

3. Prior to claimant’s injury, Claimant had a history of treatment involving his 
cervical spine.  Claimant underwent a cervical spine magnetic resonance image (“MRI”) 
on April 5, 2003 that showed right sided degenerative changes with moderate forminal 
encroachment.  Claimant was followed for these neck complaints by Dr. Weber. 

4. Dr. Weber referred Claimant to Dr. Bohachevsky for treatment involving his 
low back after his injury.  Claimant underwent an MRI of the lumbar spine on October 30, 
2003 that showed unchanged Grade II spondylolisthesis, no bone marrow evidence of 
acute pars injury and mild disc protrusion into the neural foramina.  Dr. Bohachevsky 
provided Claimant with a left sub-acromial injection on January 29, 2004.  Claimant 
eventually underwent a surgical decompression with fusion at the L5-S1 level on March 2, 
2004 under the auspices of Dr. Youssef.   

5. Claimant subsequently moved to Greeley and his care was transferred to 
Dr. Thompson.  Claimant was placed at maximum medical improvement (“MMI”) by Dr. 
Thompson on October 11, 2004.  Dr. Thompson provided Claimant with a combined PPD 
rating of 32% whole person for his cervical injury, lumbar injury and left shoulder injury.  
The PPD rating included a rating of 7% of the upper extremity for loss of range of motion 
involving the left shoulder, 18% whole person for the lumbar spine and 13% whole person 
for the cervical spine. 

6. After being placed at MMI, Claimant continued to receive medical treatment 
for his cervical complaints.  A cervical spine MRI performed on December 13, 2004 
showed degenerative disease with severe changes bilaterally at C5-6.  Claimant also 
underwent a shoulder MRI that demonstrated degenerative changes and biceps 
tendonosis.   



  

7. On December 30, 2004, Dr. Grant performed an injection into the 
subacromial space.  Dr. Grant noted transient improvement following the shoulder 
injection and noted Claimant may have a cervical radiculopathy.  Claimant underwent a 
cervical spine MRI on July 25, 2006 that revealed a large left disc protrusion with 
extension in to the left C5-6 foramen along with degenerative changes at multiple levels.   

8. Claimant began developing an increase in his symptoms and returned to 
Dr. Youseff on January 17, 2008.  Dr. Youseff recommended Claimant continue with 
non-operative efforts and kept Claimant at MMI.  Claimant returned to Dr. Youseff on July 
31, 2008 with reports of progressively worsening symptoms.  Dr. Youseff noted claimant’s 
symptoms included numbness and tingling in his right upper extremity.  Dr. Youseff noted 
Claimant had not had a new MRI, physical therapy or injection in the past six months and 
recommended Claimant enroll in a physical therapy program and obtain an 
electromyelogram (“EMG”) of this right upper extremity, along with an MRI of his cervical 
spine. 

9. Claimant eventually underwent another cervical spine MRI on August 25, 
2008 that demonstrated slight progression of degenerative disease since July 25, 2006 
with severe right foraminal disease at C5-6 and C6-7 levels that was noted to be without 
change from the prior study.  Claimant also underwent an EMG/NCV test on August 25, 
2008 performed by Dr. Bohachevsky that was read to reflect an abnormal right C7 nerve 
root, but showed no evidence of right median or ulnar neuropathy. 

10. After Claimant reported no relief with physical therapy, Claimant underwent 
a decompression and fusion of the cervical spine at the C5-6 and C6-7 levels on October 
28, 2008 under the auspices of Dr. Youssef.  Claimant continued to treat with Dr. Weber 
and Dr. Youssef after the surgery and was eventually placed back at MMI by Dr. Weber 
on March 12, 2009 and provided with an additional impairment rating for the cervical 
spine. 

11. Claimant then began developing a worsening of his lumbar spine condition.  
Claimant returned to Dr. Youseff on April 9, 2009 with complaints of a flare of his back 
pain. Dr. Youseff recommended physical therapy.  On June 17, 2009, Claimant 
underwent a repeat MRI that showed new bilateral facet joint cysts at L4-5 with abutment 
of the L5 nerve roots and an L3-4 left lateral protrusion in close proximity to the left L3 
root.   

12. On September 28, 2009, Dr. Youseff performed another surgery involving a 
decompressive hemilaminectomy L4-5 bilaterally with removal of the bilateral synovial 
cysts at L4-5.  As of October 9, 2009, Claimant reported to Dr. Youseff that he was doing 
well, but was a bit sore since the surgery.  

13. Claimant returned to work part time as a gate guard, and eventually was 
provided with a full time position in the maintenance department.  Claimant’s position was 
terminated after Dr. Youssef restricted him from work prior to the September 2009 
surgery.   



  

14. By January 6, 2010, Claimant was complaining of symptoms that caused 
Dr. Youssef concern for potential instability at the L4-5 level.  A repeat lumbar MRI 
showed stable surgical changes, left L4-5 thecal sac narrowing with left nerve root 
displacement due to cystic changes, moderate narrowing with left L4 root contact 
probable and mild to moderate L3-4 narrowing with possible left L3 root contact.   

15. As a result of the MRI and Claimant’s continued subjective complaints, Dr. 
Youssef performed a decompression fusion at the L4-5 level with hardware 
removal/revision at the L5-S1 level.  Claimant was eventually placed at MMI by Dr. Weber 
on April 30, 2011 with an additional 8% whole person impairment.   

16. Prior to being placed at MMI, Claimant underwent a functional capacity 
evaluation (“FCE”) on March 7, 2011.  The FCE revealed claimant’s validity profile to be 
invalid in three of 4 categories tested.  The FCE tester concluded, however, that she felt 
Claimant did give his best effort throughout the testing, even though Claimant appeared 
visually like he should be stronger than he tests.  The FCE determined Claimant to be 
capable of working in the light duty with occasional lifting up to 20 pounds. 

17. Claimant began working as a security guard for Sky Ute Casino on June 8, 
2011.  Claimant testified at hearing that he had to be able to lift between fifty (50) and a 
hundred (100) pounds in his job as a security guard.  After beginning work for Sky Ute 
Casino, Claimant began to develop a worsening of his sciatic distribution pain down his 
left buttock into the lateral thigh and leg.  Because of these symptoms, Claimant sought 
treatment with Dr. Loftis on August 1, 2011.  Dr. Loftis provided Claimant with some 
medications and provided Claimant with light duty restrictions.   

18. Upon presenting his employer with his work restrictions, Claimant was 
referred to Dr. Jernigan for a workability examination on August 8, 2011.  Dr. Jernigan 
noted Claimant was on a seventy five (75) pound work restriction and noted Claimant 
would need to take fifteen minute sit down breaks every two hours.  Dr. Jernigan noted 
Claimant was in good shape with good mobility considering his past history and was not 
likely able to do extreme physical labor.  Based on Dr. Jernigan’s examination and 
restrictions, Sky Ute Casino determined Claimant could not perform the essential 
functions of his employment with Sky Ute Casino and his employment was terminated. 

19. Claimant returned to Dr. Milliken for another DIME evaluation on September 
13, 2011.  Dr. Milliken agreed Claimant was at MMI as of April 30, 2011 and provided 
Claimant with a whole person impairment rating of 50% whole person for his industrial 
injury, including the lumbar spine, cervical spine and shoulder.  Claimant reported to Dr. 
Milliken that he continued to receive chiropractic and acupuncture treatment that 
maintains him in a “well greased” status.  This treatment included 6-8 
chiropractic-acupuncture treatments, 2 massage treatments and 2-3 aquatic therapy 
sessions.  Claimant reported that without such treatment on a once weekly basis, he 
develops increased stiffness and pain. 

20. Respondents filed a final admission of liability (“FAL”) on October 4, 2011 
admitting for the 50% whole person impairment rating.  The FAL admitted for 



  

“maintenance medical benefits rendered after the MMI date if reasonable, necessary and 
related to the industrial injury.”  Claimant objected to the FAL and requested a hearing on 
the issue of permanent total disability benefits and medical benefits. 

21. On November 2, 2011, Claimant underwent a Physical Therapy FCE 
performed by Mr. Stockhausen.  Mr. Stockhausen determined that several tests were 
invalid or reflected “inappropriate illness behavior”.  Claimant tested positive in 3 of 5 
categories of “overreaction”.  The Waddell’s overall testing result was negative.  Claimant 
was released to return to work in the light duty category with a maximum lift of no more 
than 45 pounds, with occasional lifting at 12-15 pounds.  Claimant was limited to sitting or 
standing for no more than 30 minutes with walking no more than 30 minutes. 

22. Claimant underwent a vocational assessment with Mr. Van Iderstine on 
December 30, 2011.  Mr. Van Iderstine opined that based on his review of the medical 
records and his interview with claimant, his physical limitations set forth by the most 
recent FCE (November 2, 2011) would preclude Claimant from lifting over 12 pounds 
occasionally and 6 pounds frequently and 2 pounds constantly.  Mr. Van Iderstine noted 
that this placed Claimant in a sedentary/light capacity.  Mr. Van Iderstine opined that 
Claimant was precluded from returning to work in any capacity, even on a part time basis 
at this time.  Mr. Van Iderstine opined Claimant was unable to earn wages in the 
geographic area where he lives. 

23. Respondents obtained a vocational evaluation with Ms. Biel on January 10, 
2012.  Ms. Biel obtained a history from claimant, reviewed his medical records and 
performed a vocational assessment that included a labor market survey.  Ms. Biel opined 
that Claimant could earn wages in his commutable labor market and identified potential 
positions to include an assistant manager at Republic Parking Systems at Durango 
Airport, an Admissions Clerk at Animas Surgical Hospital or Mercy Medical Center, a 
counselor at Corssroads/Axis, a Support Services Aide with Community Connections, or 
a Cashier at Mercy Medical Center. 

24. Mr. Van Iderstine issued an addendum to his vocational report on January 
9, 2012. Mr. Van Iderstine noted Claimant lives part-time with his father in an assisted 
living apartment, where he provided home care through Angelic Hands.  Claimant earned 
$9.50 per hour for the home care he provides to his father and performs this care for 8 ½ 
hours per week, resulting in $35.63 per week in income.  Mr. Van Iderstine reviewed 
claimant’s work restrictions, his vocational history and education and concluded that 
Claimant was permanently precluded from competitive employment and was unable to 
earn wages in the geographical area in which he lives. The addendum did not change his 
ultimate conclusion. 

25. Mr. Van Iderstine testified at hearing consistent with his vocational report.  
Mr. Van Iderstine opined that Claimant was limited to the lifting restrictions established in 
the November FCE based on claimant’s three surgeries to his low back and his cervical 
fusion that limits his ability to use his upper extremities.  Mr. Van Iderstine noted that 
Claimant had recently renewed his commercial drivers’ license but opined Claimant could 
not return to work as a truck driver.  Mr. Van Iderstine acknowledged that the FCE allow 



  

lifting up to 45 pounds, but focused on claimant’s lifting restrictions set forth in the 
conclusion section of the FCE. 

26. Claimant acknowledged at hearing that he is paid $9.50 per hour to care for 
his elderly father.  These duties include taking his father to appointments, running 
errands, preparing light meals, performing light cleaning and helping his father with his 
medications.  Claimant testified that he did not believe that he could perform the work he 
performs for his father for other patients because of the fact that he may have to perform 
work outside of his restrictions if he is caring for a patient who is not his father. 

27. Ms. Biel testified at hearing that Claimant’s work with his father is a type of 
position that Ms. Biel would not be able to say if he could perform for a patient who is not 
a family member.  Claimant testified at hearing that he would not be able to perform this 
type of work for a person who was not his father because of the accommodations that are 
made for his work by his father.  The ALJ finds that this type of work is sheltered 
employment that is provided to Claimant because his father is the patient.  The ALJ 
further finds that this type of work would not be appropriate for Claimant to perform for an 
individual who was not a family member. 

28. Respondents presented the testimony of Dr. Saint-Phard.  Dr. Saint-Phard 
testified that claimant’s continued receipt of chiropractic adjustment, acupuncture and 
massage therapy was excessive and beyond the medical treatment guidelines.  Dr. 
Saint-Phard testified that there was no indication for claimant’s receipt of chiropractic and 
massage treatment from a medical standpoint.  Dr. Saint-Phard also testified she did not 
recommend additional acupuncture.  Dr. Saint-Phard testified that it was her opinion that 
there was no indication for the regular and ongoing use of biofeedback or physical 
therapy.  Dr. Saint-Phard testified that the goal should be to teach patients their exercises 
so they are independent with their home exercise program.  At that point, the 
maintenance the patients do independently without supervision would be four times a 
week without a therapist. 

29. Dr. Saint-Phard agreed with the recommendations for Claimant to change 
positions every 30 minutes and the walking tolerance of 30 minutes.  Dr. Saint-Phard 
testified that she believed claimant’s work with Southern Ute Casino aggravated 
claimant’s underlying condition.  Dr. Saint-Phard testified that claimant’s work with the 
Southern Ute Casino caused a flare of his chronic lumbar radiculopathy.  Dr. Saint-Phard 
noted in her testimony that according to Dr. Weber’s August 23, 2011 report, when 
Claimant stopped working and started icing his back, he got somewhat better and was 
almost back to baseline. 

30. On cross-examination, Dr. Saint-Phard testified that the lifting restrictions of 
15 pounds occasionally, 8 pounds frequently and 3 pounds constantly were more 
reasonable restrictions that the 45 pound lifting restriction mentioned earlier in the FCE 
report. 

31. The ALJ credits the opinions set forth by Dr. Saint-Phard, Dr. Weber and the 
results of the FCE performed on November 2, 2011 along with the opinions expressed by 



  

Mr. Van Iderstine in his report and his testimony and determines that Claimant’s 
appropriate work restrictions include lifting six (6) pounds frequently, twelve (12) pounds 
occasionally and require claimant to have the opportunity to change positions frequently.  
The ALJ finds that these are the appropriate work restrictions for Claimant as a result of 
his compensable work injury. 

32. The ALJ credits the opinions set forth by Mr. Van Iderstine over the opinions 
of Ms. Biel and finds that Claimant has demonstrated by a preponderance of the evidence 
that he is permanently totally disabled.  The ALJ credits the opinions expressed by Mr. 
Van Iderstine with regard to the types of jobs that would be available to Claimant with the 
work restrictions set forth above and credits the testimony of Mr. Van Iderstine that he 
eventually ruled out all jobs that Claimant might qualify for.  The ALJ further considers 
Claimant’s attempts to return to work in various positions after his work injury and his 
experiences with his attempts to return to work.  The ALJ further credits the testimony of 
Mr. Van Iderstine that Claimant attempted to return to work on a couple of occasions and 
was unable to sustain his employment as further evidence of Claimant’s current 
employment status and entitlement to permanent total disability benefits.  The ALJ takes 
into consideration in coming to this conclusion Claimant’s employment history, his age, 
his work restrictions and his commutable labor market. 

33. The ALJ notes that Ms. Biel testified to jobs that Claimant could perform, but 
the ALJ credits the testimony of Mr. Van Iderstine over the contrary testimony of Ms. Biel 
regarding the issue of whether Claimant was capable of performing work within his 
commutable labor market, including the positions of an admissions clerk, assistant 
manager for Republic Parking Systems, Counselor, Cashier and Support Services Aide.  
The ALJ credits the testimony of Mr. Van Iderstine that he considered these positions but 
ultimately determined that Claimant would be unable to sustain employment in any of 
these positions as being credible and persuasive. 

34. Respondents also argue that Claimant’s work with Sky Ute Casino as a 
security guard in June through August 2011 resulted in an intervening injury that severed 
Respondents’ liability for additional benefits.  The ALJ is not persuaded. 

35. The ALJ finds that Claimant attempted to return to work in a position as a 
security guard with Sky Ute Casino.  After a short period of employment, Claimant 
testified he began to experience increased pain in his back radiating down his left leg to 
his knee.  As a result of Claimant’s increased pain, Claimant was sent by the Casino to Dr. 
Jernigan for a determination as to whether could complete the essential functions of his 
job with Sky Ute Casino.  Dr. Jernigan noted Claimant would need to take 15 minute sit 
down breaks about every two (2) hours and could not do heavy contact if he were asked 
to restrain or assist in restraining customers or employees. 

36. The ALJ finds that Respondents have failed to demonstrate that it is more 
probable than not that the increase in symptoms Claimant experienced while employed 
with Sky Ute Casino resulted in Claimant having an intervening injury that severed their 
liability for future benefits.  The ALJ finds Claimant’s increase in symptoms to be a 
temporary exacerbation that ultimately returned to Claimant’s baseline level.  The ALJ 



  

further finds that Claimant’s attempts to return to work are evidenced by the fact that 
Claimant sought and received a job with the Sky Ute Casino during the course of his 
workers’ compensation claim, although, ultimately, Claimant’s injuries prevented him 
from sustaining this employment with Sky Ute Casino. 

37. The ALJ credits the opinions set forth by Dr. Saint-Phard with regard to 
claimant’s ongoing medical treatment as being more credible and persuasive than the 
contrary opinions of Dr. Weber and determines that Claimant has failed to prove by a 
preponderance of the evidence that additional medical treatment in the form of massage 
therapy, physical therapy, acupuncture, biofeedback, and chiropractic adjustments are 
reasonable and necessary medical treatment. 

38. Respondents shall Claimant benefits based on an award of permanent total 
disability.  Respondents are allowed all applicable offsets and credits related to this 
award. 

39. Claimant’s claim for maintenance medical benefits consisting of massage 
therapy, physical therapy, acupuncture, biofeedback and chiropractic adjustments is 
denied and dismissed. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 



  

3. In order to prove permanent total disability, claimant must show by a 
preponderance of the evidence that he is incapable of earning any wages in the same or 
other employment.  §8-40-201(16.5)(a), C.R.S. (2007).  A claimant therefore cannot 
receive PTD benefits if he or she is capable of earning wages in any amount.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998).  The term “any 
wages” means more than zero wages.  See, Lobb v. ICAO, 948 P.2d 115 (Colo. App. 
1997); McKinney v. ICAO, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant 
is able to earn any wages, the ALJ may consider various human factors, including 
claimant’s physical condition, mental ability, age, employment history, education, and 
availability of work that the claimant could perform.  Weld County School Dist. R.E. 12 v. 
Bymer, 955 P.2d at 550, 556, 557 (Colo. 1998).  The critical test is whether employment 
exists that is reasonably available to claimant under his particular circumstances.  Weld 
County School Dist. R.E. 12 v. Bymer, Id. 

4. As found, Claimant has proven by a preponderance of the evidence that he 
is unable to earn wages in the same or other employment based on the significant work 
restrictions set forth as a result of his work injury, Claimant’s age and his employment 
history. 

5. Respondents are not liable for injuries that occur subsequent to a 
compensable injury, and are not a “natural result” of the compensable injury.  Post 
Printing and Publishing Co. v. Erickson, 94 Colo. 382, 30 P.2d 327 (1934). 

6. As found, Respondents have failed to demonstrate that Claimant suffered a 
subsequent injury that resulted in Claimant’s condition no longer being the “natural result” 
of the compensable injury.  As found, Claimant experienced a temporary exacerbation of 
his symptoms when he attempted to work as a security guard for Sky Ute Casino during 
the course of his claim, but this temporary exacerbation did not result in Claimant 
suffering a new injury or his ultimate work restrictions not being the natural result of 
Claimant’s compensable work injury. 

7. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus 
authorizes the ALJ to enter an order for future maintenance treatment if supported by 
substantial evidence of the need for such treatment.  Grover v. Industrial Commission, 
supra. 

8. As found, claimant has failed to demonstrate by a preponderance of the 
evidence that he is entitled to an award of maintenance medical treatment beyond the 
point of MMI consisting of massage therapy, physical therapy, acupuncture, biofeedback 
and chiropractic adjustments. 



  

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant benefits for an award of Permanent Total 
Disability.   

2. Claimant’s claim for maintenance medical benefits consisting of massage 
therapy, physical therapy, acupuncture, biofeedback and chiropractic adjustments is 
denied and dismissed. 

3. The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

DATED:  June 25, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-776-647-02 

 

FINDINGS OF FACT 

• Claimant was employed as an electronic technician for Employer.  Claimant 
began his employment for Employer on September 29, 1980.  Claimant’s job duties as 
an electronic technician for Employer required Claimant to climb ladders and run 
cables through ceilings to set up promethean screens and overhead projectors.  
Claimant would also carry tools as part of his employment with Employer.   

• Claimant is currently sixty years old.  Claimant testified he attended high 
school through the 11th grade but did not graduate and did not obtain a GED.  
Claimant testified that he does not know how to type and does not have significant 
computer skills, including the ability to use software programs including Word or 
Excel.  Claimant did serve in the military and received firefighting training during his 
time in the military.  Claimant’s primary work experience involves the thirty years he 
worked for Employer. 

• Claimant suffered an injury to his right knee on March 12, 2008 when he 
was stepping off a ladder and missed the last rung of the ladder, causing him to twist 
his ankle and knee.  Claimant suffered another injury while employed with Employer in 



  

September 9, 2008 when he fell off a ladder and twisted his knee.  Claimant also 
injured his neck and back during the course and scope of his employment on January 
21, 2010 when he fell off a ladder.  The injury involving Claimant’s neck and back and 
was covered under a separate claim. 

• With regard to Claimant’s right knee claim, Claimant sought treatment with 
Dr. Jensen on March 12, 2008.  Dr. Jensen diagnosed a right knee sprain provided 
Claimant with conservative care.  Following Claimant’s September 8, 2008 injury, 
Claimant returned to Dr. Jensen on October 2, 2008 with reports of his pain worsening 
after the incident.  Claimant told Dr. Jensen he believed the pain would go away, but 
now was experiencing episodes when his knee would lock and he was unable to 
completely extend his knee.  Dr. Jensen noted Claimant had slight swelling of the right 
knee with diffuse tenderness along both the medial and lateral aspects of the knee 
and referred Claimant for a magnetic resonance image (“MRI”) of the right knee. 

• The MRI revealed a tear of the meniscus and Dr. Jensen referred Claimant 
to Dr. Knackendoffel for orthopedic consultation.  Claimant consulted with Dr. 
Knackendoffel on November 3, 2008.  Dr. Knackendoffel noted Claimant’s accident 
history and reviewed Claimant’s x-rays and MRI.  Dr. Knackendoffel noted that 
physical examination demonstrated a mild effusion and markedly antalgic gait with 
slight valgus altitude of the right knee.  Dr. Knackendoffel diagnosed Claimant with a 
tear of the medical and lateral menisci as well as degenerative changes of the medial 
and lateral compartments of the right knee with loose bodies of the right knee and 
moderately severe to severe degenerative arthritis of the right knee in the lateral 
compartment.   

• On November 18, 2008 Dr. Knackendoffel performed an arthroscopy of the 
right knee with partial medial and lateral menisectomies and a three compartment 
chondroplasty.  Dr. Knackendoffel also removed the loose bodies in the right knee 
during the surgical procedure. 

• Claimant was eventually placed at maximum medical improvement (“MMI”) 
by Dr. Knackendoffel on December 17, 2008.  Claimant returned to Dr. Jensen on 
December 28, 2008.   Dr. Jensen noted Claimant had been release to full work duties 
and discharged from further care by Dr. Knackendoffel.  Claimant reported to Dr. 
Jensen that he was working and doing almost all of his normal activities.  Dr. Jensen 
concurred that Claimant was at MMI and referred Claimant for an impairment rating.  
Claimant was evaluated by Dr. Scott for purposes of an impairment rating on January 
20, 2009.  Dr. Scott provided Claimant with a permanent partial disability (“PPD”) 
rating of 25% of the lower extremity.   

• After being placed at MMI by Dr. Jensen, Claimant returned to Dr. 
Knackendoffel on April 22, 2009 with complaints of worsening right knee pain.  Dr. 
Knackendoffle noted that he discussed treatment options with Claimant at that time, 
including steroid injections, Synvisc injections, or potential total knee arthroplasty.  
Claimant indicated he would like to consider the total knee arthroplasty.  Dr. 



  

Knackendoffel indicated it would be reasonable to reopen Claimant’s case at that 
time. 

• Claimant returned the next day for weight bearing radiographs.  Dr. 
Knackendoffel offered Claimant steroid injections due to his continued complaints of 
pain, and Claimant agreed to the steroid injections.   

• As noted above, Claimant slipped and fell off a ladder on January 21, 2010 
while employed with Employer.  Claimant injured his neck and back and was referred 
for medical treatment with Dr. Stagg.  This injury was handled under a different claim 
number.  Claimant was eventually placed at MMI by Dr. Stagg on March 26, 2010 with 
no permanent impairment and no restrictions. 

• Claimant returned to Dr. Stagg on April 5, 2010 for an initial evaluation after 
he developed knee pain going up and down ladders.  Dr. Stagg noted Claimant had 
undergone a right knee arthroscopy in the past and had occasional locking, but no 
giving out.  Claimant continued to treat with Dr. Stagg of his knee complaints and was 
eventually referred back to Dr. Knackendoffel on April 20, 2010.   

• Dr. Knackendoffel examined Claimant on April 22, 2010 and noted his prior 
steroid injection had been helpful.  Physical examination revealed Claimant’s right 
knee demonstrated a moderate effusion.  Radiographs revealed Claimant had a near 
complete loss of the lateral joint space with prominent deformity of the lateral tibial 
plateau.  Dr. Knackendoffel noted that he reviewed Claimant’s options with him, 
including another steroid injection, viscosupplementation, or total knee arthroplasty.  
Claimant reported he did not wish to pursue injections and wanted to consider more 
definitive pain relief and asked to proceed with the right total knee arthroplasty.  Dr. 
Knackendoffel opined the need for the total knee arthroplasty had been produced by 
his work-related injury of May 12, 2008 which produced significant traumatic arthritis 
of the right knee that progressed to the point that he requires a total knee arthroplasty. 

• Claimant underwent the right total knee arthroplasty on May 25, 2010 under 
the auspices of Dr. Knackendoffel.  Claimant followed up with Dr. Knackendoffel on 
June 7, 2010, two weeks post-surgery.  Dr. Knackendoffel noted Claimant was unable 
to work at that time.  By August 25, 2010, Dr. Knackendoffel noted that Claimant was 
very pleased with his pain relief.  Claimant had completed a course of physical therapy 
and was performing independent workouts at Gold’s Gym under the guidance of a 
trainer.  Dr. Knackendoffel noted Claimant had retired, but opined that Claimant could 
be released to work with a 20 pound lifting limit.  Dr. Knackendoffel surmised that the 
lifting restriction could eventually be increased to about 30-40 pounds.  Dr. 
Knackendoffel noted Claimant should avoid kneeling on his right knee and should not 
be on ladders. 

• During Claimant’s rehabilitation for his knee surgery, Claimant continued to 
treat with Dr. Stagg for his chronic low back pain.  Claimant was eventually provided a 
permanent impairment rating by Dr. Stagg on September 1, 2010 of 10% whole 



  

person related to his low back injury.  Dr. Stagg also provided Claimant with 
permanent restrictions of no lifting, pushing, or pulling greater than 20 pounds. 

• Claimant was eventually placed at MMI by Dr. Knackendoffel on October 
27, 2010.  Dr. Knackendoffel noted Claimant was very pleased with his pain relief and 
had a little numbness of the lateral aspect of the total knee arthoplasty scar, but no 
swelling.  Dr. Knackendoffel recommended Claimant avoid running or jumping on the 
right knee, but otherwise provided no specific restrictions regarding activity.  Dr. Stagg 
opined Claimant could “probably lift 50 to 75 pounds on an intermittent basis” and 
recommended Claimant avoid persistent squatting on the right knee.   

• On the same day, Dr. Stagg placed Claimant at MMI for his right knee 
condition.  Dr. Stagg provided Claimant with a permanent impairment of 20% of the 
lower extremity for the total knee arthroplasy under Table 40 of the AMA Guides, and 
a 7% impairment rating for loss of range of motion.  These impairment ratings 
combined for 26% lower extremity impairment rating.  Dr. Stagg noted Claimant had 
received a prior impairment rating of 25% of the right lower extremity and found the 
increase would be 1%.  Dr. Stagg also provided lifting restrictions for Claimant of no 
lifting greater than 20 pounds. 

• Claimant underwent a Division-sponsored Independent Medical 
Examination (“DIME”) with Dr. Nagamani on March 8, 2011.  Dr. Nagamani noted 
Claimant still had pain in his knee that was rated as 3-4/10 at its best and 8/10 at its 
worst.  Claimant reported he treated the pain with ice packs and denied taking any 
other medications.  Dr. Nagamani agreed that Claimant was at MMI as of October 27, 
2011.  Dr. Nagamani performed a physical examination of Claimant and determined 
that his loss of range of motion of his right knee equaled 7% impairment.  Combining 
this impairment with the 20% impairment for the total knee arthroplasty, Dr. Nagamani 
concurred with the impairment rating provided by Dr. Stagg in his October 27, 2010 
report. Dr. Nagamani also concurred with the restrictions provided by Dr. Stagg of no 
lifting, pushing, or pulling greater than 20 pounds.  Dr. Nagamani additionally opined 
that Claimant should limit his ambulation to no more than four hours total per eight 
hour work shift and included a restriction of no climbing ladders. 

• Claimant testified at hearing that he has a lot of pain and swelling in his 
knee.  Claimant testified that he has constant back pain and was taking Percocet 
prescribed by Dr. Knackendoffel.  Claimant testified that he tries not to drive, but will 
drive short distances in town.  Claimant testified he has symptoms of sadness 
because of this work injury and does not help his wife with shopping anymore.  
Claimant testified he has trouble pushing and pulling and gets pain in his back and 
neck.  Claimant testified that he can only stand for 10-15 minutes. 

• The ALJ finds that Claimant’s testimony regarding his restrictions is not 
supported by the medical records that document Claimant reporting to Dr. Stagg and 
Dr. Knackendoffel a good result from his total knee arthroplasty prior to being placed 
at MMI.  Claimant testified on cross-examination that the Percocet he is taking is from 
a prescription provided by Dr. Knackendoffel on May 25, 2010.  Claimant denied 



  

having the Percocet refilled and testified he only takes the Percocet when he can’t 
stand the pain. 

• With regard to Claimant’s work for Employer, Claimant retired in May 2009.  
Under the retirement plan set up by Employer at the time, Claimant could elect to work 
110 days per calendar year for a total of two years, while collecting his retirement.  
Claimant elected to work the 110 days offered under the retirement plan and 
continued to work for Employer for the fall of 2009 before his 110 days expired, and 
again in the winter/spring of 2010, ending his work for Employer on or about May 24, 
2010, just before his total knee arthroplasty. 

• Claimant was referred to Ms. Riley, a physical therapist, for a functional 
capacity evaluation (“FCE”) on February 15, 2012.  Ms. Riley issued a report based on 
her examination and findings.  According to the FCE, Claimant demonstrated the 
ability to lift zero pounds 12 inches from the floor to waist level; 5 ½ pounds from knee 
to waist level, zero pounds from waist to shoulder level; and zero pounds from 
shoulder to overhead level.  Claimant also demonstrated the ability to carry eight (8) 
pounds twenty five (25) feet and could push ten (10) pounds 25 feet.   

• Ms. Riley projected Claimant’s work place tolerance to include the ability to 
sit for one hour with report of neck, back, shoulder and knee pain; stand for 30 minutes 
with reported back and knee pain; walk for 30 minutes with reported back and knee 
pain; rarely climb stairs; rarely be in a stooping position; avoid squatting, kneeling and 
crawling; forward reaching on an occasional basis; occasional horizontal sweep 
reach; avoid repetitive foot movement and overhead reaching; and rare driving. 

• Ms. Riley noted Claimant reported to her that he only used over-the-counter 
medications and had a TENS unit that he used daily.  According to Ms. Riley’s testing, 
symptom magnification screens were positive and the results of her FCE were based 
both on physical and psychosocial limitations.   

• Ms. Riley testified at hearing in this case and testified consistent with her 
report.  Ms. Riley opined Claimant was limited to the sedentary work category with 
lifting limited to 10 pounds or less. Ms. Riley opined Claimant could not squat kneel or 
crawl.  Ms. Riley testified Claimant had sleep apnea and his sleep was limited by his 
pain.  Ms. Riley testified Claimant’s lack of sleep would require Claimant to “rest” for 
up to 30 minutes per day.  Ms. Riley testified it would be difficult for Claimant to work 
as an assembler or to manage a cash register.  Ms. Riley testified Claimant was 
unable to lift from waist to shoulder and from shoulder to overhead.  Ms. Riley testified 
Claimant scored high on the Owestery score (Self-Perceived Disability Pain 
Questionnaires) indicating that Claimant perceived himself to be very disable by his 
pain level.  Ms. Riley testified that when she sees high scores on the disability index, 
the fear avoidance index and Waddell signs, she would recommend that further 
evaluation be performed from a psychosocial standpoint as there may be some 
maladaptive pain behaviors that need to be evaluated. 



  

• On cross-examination, Ms. Riley noted that during her FCE when she 
placed a box at a shelf that was waist high and asked Claimant to move the box to 
shoulder height, Claimant reported he was unable to perform that lift.  Ms. Riley 
testified that this is an inconsistency in this test and Claimant should have been able to 
perform that lift.  Ms. Riley testified this is a sign of Claimant’s symptom magnification.  
Ms. Riley further testified on cross-examination that Claimant tested 5 out of 5 for the 
Waddell’s testing. 

• Ms. Riley testified that her FCE reflects the capabilities of the whole person 
including the physical component and the emotional component.  Ms. Riley agreed on 
cross-examination that her FCE conclusions are more restrictive than Dr. Stagg’s and 
Dr. Knackendoffel’s and Dr. Nagamani. 

• The ALJ finds the work restrictions set forth by Dr. Stagg, Claimant’s 
treating physician, and Dr. Nagamani, the DIME physician, to be more credible and 
appropriate than the work restrictions set forth by the FCE.  The ALJ finds that the 
more restrictive work restrictions set forth by the FCE take into consideration 
Claimant’s self limiting behavior and are not an accurate reflection of Claimant’s 
overall capabilities, nor an accurate reflection of Claimant’s limitations from the work 
injury. 

• Claimant underwent a vocational evaluation performed by Mr. Phillips, a 
vocational expert.  Mr. Phillips issued a report dated February 22, 2012.  Mr. Phillips 
reviewed Claimant’s medical records in association with his evaluation.  Mr. Phillips 
noted that Claimant reported to him at their evaluation that his low back pain was 
currently at a level of 8-9 out of 10, with his neck pain at a level of 6-7 out of 10.  Mr. 
Phillips reviewed the FCE and Claimant’s past employment history that included work 
as a construction laborer, warehouseman, and shipping and receiving clerk, including 
his more current work with Employer that included office equipment repair and 
audio/visual technician.  Mr. Phillips concluded that if a sympathetic Employer were 
found in the work place, they would have to overlook a number of deficits when 
considering Claimant for employment.  Mr. Phillips opined that in a competitive labor 
market that exists in today’s economy, there would be little or no incentive for an 
Employer to make concessions for Claimant.  Mr. Phillips concluded that Claimant had 
retired, and given his circumstances, that would appear to be his best option going 
forward. 

• Mr. Phillips testified at hearing consistent with his report.  Mr. Phillips 
testified that he considered Dr. Stagg’s work restrictions and felt the limit of four hours 
of walking would be a significant restriction for any employment above sedentary work 
restrictions.  Mr. Phillips testified that from a vocational standpoint, he was more 
comfortable with the restrictions set forth by the FCE.  Mr. Phillips testified that based 
on the findings for the FCE performed by Ms. Riley, Claimant would be eliminated 
from his past employment experiences.  Mr. Phillips testified he relied on the findings 
of the FCE because it was the only FCE performed in this case.  Mr. Phillips testified it 
was his opinion that Claimant was precluded from working in his commutable labor 
market.  Mr. Phillips testified that it would be problematic for Claimant to work because 



  

if Claimant believes he cannot work, he will present himself as someone who cannot 
work during the interview process. 

• Respondents had Claimant undergo a vocational assessment with Ms. Beil, 
a vocational evaluator.  Ms. Biel reviewed Claimant’s medical records in preparing her 
vocational report dated February 27, 2012.  Ms. Biel identified jobs as an assembler, 
customer service representative, and cashier.  Ms. Biel sent job descriptions for these 
positions to Dr. Stagg, and Dr. Stagg indicated Claimant was capable of performing 
work in these general positions. 

• Ms. Biel testified at hearing in this matter.  Ms. Biel testified consistent with 
her report.  Ms. Biel noted she relied on the work restrictions set forth by Dr. Stagg and 
Dr. Naganami and opined that Claimant was capable of earning wages within her 
employment.  Ms. Biel opined that Claimant could perform work with for an Employer 
named Mr. Pay Roll.  Ms. Biel noted this position required phone use, but believed 
Claimant could perform this work.  Ms. Biel also testified that a position as a customer 
service representative with StarTek was an appropriate position for Claimant.  Ms. Biel 
testified that it was her opinion that Claimant was capable of earning wages in his 
commutable labor market.  The ALJ finds the opinions expressed by Ms. Biel in her 
report and in her testimony at hearing to be credible and persuasive. 

• Claimant testified at hearing that he had looked for work and filled out a 
couple of employment applications.  Claimant testified he applied for a job at *E2 and 
at *E3, Inc.  The ALJ finds Claimant’s testimony regarding his job search was vague in 
that he had trouble recalling where he searched for a job and what position he applied 
for at *E3, Inc.  Claimant’s wife likewise testified that Claimant had applied for work 
after his total knee replacement, but could not identify where Claimant had applied for 
work.  The ALJ finds Claimant’s testimony regarding his job search unpersuasive and 
determines that Claimant has failed to present credible evidence that his purported job 
search was a bona fide effort to find employment.  While Claimant does not have to 
prove that he searched for a job and was unable to find a job to prove entitlement to 
permanent total disability benefits, the ALJ will take into account Claimant’s testimony 
regarding his job search as a factor in whether Claimant has proven that he is entitled 
to an award of permanent total disability. 

• Claimant also testified that he is hard of hearing and needs to use a hearing 
aid.  Testimony was presented at hearing by respondents of ___, Claimant’s 
supervisor, who testified that he never had a problem communicating with Claimant 
during his work with Employer.  The ALJ finds Claimant’s hearing does not 
significantly restrict him from finding employment. 

• Claimant testified at hearing that he naps each day.  The ALJ finds that 
Claimant’s propensity to take naps each day does not significantly restrict him from 
finding employment. 

• With regard to Claimant’s current complaints, Claimant testified he 
experiences a lot of pain and swelling in his right knee if he stands for an extended 



  

period of time. Claimant testified his right knee injury has impacted his low back 
symptoms due to his altered waling and he feels constant pain in his low back.  
Claimant testified he was currently taking Percocet, and that he experiences knee 
pain even with the pain medication.  However, no physician is currently prescribing 
Percocet for Claimant’s pain, and on cross examination, Claimant admitted that the 
Percocet he is purportedly taking is from the original prescription provided to Claimant 
after his surgery. 

• The ALJ finds Claimant’s testimony regarding his current complaints and 
limitations to lack credibility.  Claimant’s testimony regarding taking prescription 
medications is not supported by the medical records that fail to provide credible 
evidence of a current prescription.  Claimant further testified at hearing that he has 
trouble with concentration and focusing and has difficulty watching television or 
reading for more than a few minutes before he needs to get up and do something else. 
The ALJ notes that the medical records lack sufficient corresponding evidence to 
support Claimant’s testimony that he has difficulty concentrating.  The ALJ further 
notes that Claimant was able to sit for two full days of hearing and follow the testimony 
without any observable difficulty in concentration.  The ALJ finds Claimant’s testimony 
regarding his difficulty concentrating to be not credible. 

• The ALJ further finds the medical records of Dr. Knackendoffel to be more 
credible regarding Claimant’s symptoms following his surgery.  The ALJ notes that Dr. 
Knackendoffel reported Claimant was very pleased with his pain relief on October 27, 
2010.  Claimant’s testimony that is in conflict with these records is found to be not 
credible. 

• The ALJ further finds the records from Ms. Riley regarding Claimant’s FCE 
to support the finding that Claimant’s presentation involves significant issues with 
symptom magnification.  Claimant was noted to have tested positive for 5 out of 5 
Waddell’s signs and Ms. Riley’s testimony supported the fact that Claimant’s 
presentation at the FCE was inhibited by his own self limiting behaviors and not based 
on the effects of his work related injuries.  For these reasons, the findings of the FCE 
performed by Ms. Riley are not considered to be credible evidence of Claimant’s 
current work restrictions related to his industrial injuries. 

• Respondents obtained video surveillance of Claimant that showed 
Claimant going to a local restaurant in the morning for coffee and taking very short 
walks.  The ALJ does not rely on the video surveillance in determining whether 
Claimant is entitled to permanent total disability as the surveillance video is not 
determinative one way or the other regarding this issue. 

• The ALJ finds the testimony of Ms. Biel to be more credible and persuasive 
than the contrary testimony of Mr. Phillips.  The ALJ notes that Mr. Phillips relied on 
the work restrictions that were provided to Claimant based on his FCE.  The ALJ finds 
that these work restrictions do not appropriately establish Claimant’s work restrictions 
as they are based more on Claimant’s self limiting behaviors and symptom 
magnification than on Claimant’s current physical restrictions.  The ALJ finds that 



  

Claimant has failed to prove by a preponderance of the evidence that he is 
permanently totally disabled. 

 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 

In order to prove permanent total disability, claimant must show by a 
preponderance of the evidence that he is incapable of earning any wages in the same or 
other employment.  §8-40-201(16.5)(a), C.R.S. (2007).  A claimant therefore cannot 
receive PTD benefits if he or she is capable of earning wages in any amount.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998).  The term “any 
wages” means more than zero wages.  See, Lobb v. ICAO, 948 P.2d 115 (Colo. App. 
1997); McKinney v. ICAO, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant 
is able to earn any wages, the ALJ may consider various human factors, including 
claimant’s physical condition, mental ability, age, employment history, education, and 
availability of work that the claimant could perform.  Weld County School Dist. R.E. 12 v. 
Bymer, 955 P.2d at 550, 556, 557 (Colo. 1998).  The critical test is whether employment 
exists that is reasonably available to claimant under his particular circumstances.  Weld 
County School Dist. R.E. 12 v. Bymer, Id.   

The claimant is not required to establish that an industrial injury is the sole cause of 
his inability to earn wages. Rather the claimant must demonstrate that the industrial injury 
is a "significant causative factor" in his permanent total disability. Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986). Under this standard, it is not sufficient 



  

that an industrial injury create some disability which ultimately contributes to permanent 
total disability. Rather, Seifried requires the claimant to prove a direct causal relationship 
between the precipitating event and the disability for which the claimant seeks benefits. 
Lindner Chevrolet v. Industrial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), 
rev'd on other grounds, Askew v. Industrial Claim Appeals Office, 927 P.2d 1333 (Colo. 
1996). 

As found, Claimant’s testimony regarding his current symptoms and restrictions is 
found to be not credible.  As found, the findings of Claimant’s work restrictions by Ms. 
Riley during her FCE is found to be not credible based on the evidence supporting the fact 
that the restrictions are based on Claimant’s self-limiting behavior and symptom 
magnification and not based on the effects of his industrial injury.  As found, the work 
restrictions established by Claimant’s treating physicians, including Dr. Stagg and Dr. 
Knackendoffel, is found to be more credible and persuasive than the work restrictions set 
forth as a result of Claimant’s FCE. 

As found, the ALJ credits the testimony of Ms. Biel over the contrary testimony of 
Mr. Phillips and determines that Claimant has failed to prove by a preponderance of the 
evidence that he is incapable of earning any wages in the same or other employment.   

As found, Claimant has failed to prove by a preponderance of the evidence that he 
is entitled to permanent total disability benefits.  

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for permanent total disability benefits is denied and 
dismissed.   

DATED:  June 26, 2012 

Keith E. Mottram 
Administrative Law Judge 
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ORDER ON REMAND 

ISSUES 

 On remand, the issue before this court is whether Claimant’s treatment with 
Dr. Sisk prior to April 26, 2010 is authorized by virtue of Respondents’ failure to timely 
authorize medical treatment  

 

FINDINGS OF FACT 

1. Claimant began working for Employer in August, 2009. On March 5, 2010, 
Claimant was employed in a position as a cashier and was scanning products off a belt 
when she went to lift a heavy box and felt pain in her right shoulder.  Claimant reported 
her injury to *P the assistant manager on duty, but did not seek medical treatment 
because she believed it was only a pulled muscle.  Claimant testified she was told by 
Employer that she had 72 hours to treat with a physician designated by Employer. 

2. Claimant testified that a couple of days later she informed Employer that 
she believed that maybe a doctor should look at her shoulder.  The next day Claimant’s 
Employer tried to refer her to a physician verbally, but Claimant informed Employer that 
she had just woken up and was scheduled to be off for two (2) days, and would wait to see 
if her shoulder felt better after her time off of work. 

3. Claimant eventually sought treatment on her own with Dr. Sisk on March 18, 
2010.  Claimant failed to inform Employer of her intention to seek medical treatment for 
her shoulder injury prior to seeking medical treatment with Dr. Sisk.  Dr. Sisk was not one 
of the physician’s Claimant was referred to verbally by Employer.   

4. Claimant reported to Dr. Sisk that she was having problems sleeping and 
had pain with range of motion over the last couple of weeks, and denied any injury to the 
right shoulder.  The ALJ finds that in Claimant’s report to Dr. Sisk, Claimant failed to 
mention any injury occurring during her employment with Employer.  Claimant reported to 
Dr. Sisk that she works as a cashier for Employer.  Dr. Sisk noted Claimant had good 
range of motion of the shoulder with pain at about 90 degrees of abduction.  Dr. Sisk 
provided Claimant with an injection in the shoulder and diagnosed probably rotator cuff 
tendinitis.  Dr. Sisk recommended a magnetic resonance image (“MRI”) if the injection 
offered Claimant no improvement. 



  

 

5. Claimant continued to work for Employer while she was treating with Dr. 
Sisk.  *Q testified on behalf of Employer.  *Q is one of Claimant’s supervisors.  *Q testified 
she spoke to Claimant on or about March 8, 2010 by telephone.  *Q testified that she was 
checking on Claimant’s physical condition and asked Claimant is she wanted to go to the 
doctor.  *Q testified that Claimant told her she had iced her shoulder and did not need to 
go to the physician.  The ALJ finds and concludes that Claimant affirmatively denied the 
need for medical treatment when offered treatment by Employer during this conversation. 

6. *P testified on behalf of Employer.  *P is an assistant manager for Employer 
and has a supervisory position over Claimant.  *P confirmed that Claimant reported an 
injury to her on March 5, 2010.  *P testified that she verbally informed Claimant that she 
had a choice of two medical providers and provided Claimant with the medical providers’ 
names.  *P testified that she spoke to Claimant a couple of days later and offered to take 
her to a designated medical provider, but Claimant denied wanting medical treatment at 
that time.  *P testified she completed an Employer’s incident report on the same day she 
provided Claimant with a list of designated providers.  Claimant signed and dated a 
written list of designated medical providers on March 31, 2010.  The designated provider 
list was provided to Claimant by *Q. 

7. The ALJ finds the testimony of *Q and *P to be credible and persuasive. 

8. Claimant was evaluated by Dr. Rende, Employer’s designated provider, on 
March 31, 2010.  Claimant reported to Dr. Rende that she injured her left shoulder on 
March 5, 2010 when she was lifting a twenty (20) pound box from the conveyor belt and 
felt a pop in her right shoulder.  Claimant reported to Dr. Rende that she had sought 
treatment with Dr. Sisk, including an injection that was not helpful.  Dr. Rende  noted 
Claimant likely had a rotator cuff injury or a coracoacromial arch impingement and 
recommended an MRI scan.  The MRI scan was performed on April 1, 2010 and 
demonstrated tendiopathy involving the supraspinatus and infraspinatus with mild bursal 
surface fraying involving the supraspinatus and degenerative changes in the 
acromioclavicular (“AC”) joint. 

9. Claimant returned to Dr. Sisk on April 5, 2010.  Dr. Sisk reviewed the MRI 
and noted Claimant did not have a rotator cuff tear.  Dr. Sisk noted Claimant could be a 
surgical candidate, including a right shoulder scope with decompression and open 
Mumford procedure.  Claimant underwent surgery under the auspices of Dr. Sisk on April 
6, 2010.  The surgery consisted a right shoulder arthroscopy, arthroscopic debridement of 
the biceps tendon, arthroscopic subacromial decompression and open distal clavicular 
resection (“Mumford procedure”). 



  

 

10. Claimant returned to Dr. Sisk post-surgery on April 13, 2010.  Dr. Sisk noted 
that during the procedure, Claimant was found to have a diseased biceps tendon and 
impingement.  Claimant again returned to Dr. Sisk on April 20, 2010.  Dr. Sisk noted 
Claimant’s incision was erythematous with a lot of swelling.  Dr. Sisk aspirated the 
subcutaneous tissue and got out only bold that did not appear infected or cloudy.   

11. Respondents filed a Notice of Contest on April 21, 2010 noting further 
investigation was required to determine compensability.  

12. Claimant returned to Dr. Rende on April 26, 2010.  Dr. Rende noted 
Claimant had undergone surgery with Dr. Sisk and had started a range of motion 
program.  Dr. Rende recommended that Claimant continue to follow up with Dr. Sisk and 
requested Claimant return in four weeks.  Dr. Rende took Claimant off of work completely.  
Respondents admitted at hearing the Dr. Sisk became authorized on April 26, 2010. 

13. Claimant returned to Dr. Sisk the next day.  Dr. Sisk noted that Claimant’s 
pathology as seen on the MRI and during surgery was consistent with overuse and strain 
from repetitive motion.  Dr. Sisk recommended physical therapy. 

14. Claimant returned to Dr. Sisk on May 18, 2010.  Dr. Sisk provided Claimant 
with work restrictions and requested Claimant follow up in six weeks.  Claimant returned 
to Dr. Sisk on June 29, 2010 and reported continued problems with her right shoulder.  Dr. 
Sisk noted Claimant moved her shoulder quite well with near normal active and passive 
range of motion.  Dr. Sisk recommended Claimant continue with physical therapy and 
return in three weeks.   

15. Claimant returned to Dr. Rende on May 26, 2010.  Dr. Rende noted 
Claimant was back to work with restrictions of no lifting over five (5) pounds.  Dr. Rende 
noted Claimant reported marked improvement of her pain.  Dr. Rende recommended 
Claimant return to Dr. Sisk as scheduled and provided Claimant with work restrictions.  
Claimant returned to Dr. Rende on June 25, 2010 with reports that she had reached an 
impasse with her therapy.  Dr. Rende noted Claimant had a follow up examination with Dr. 
Sisk and opined that Dr. Sisk may determine if Claimant is a candidate for a cortisone 
injection. 

16. Claimant was examined by Dr. Sisk on June 29, 2010.  Dr. Sisk again noted 
Claimant had near normal active and passive range of motion, but noted Claimant 
appeared to have impingement with abduction, and therefore, provided Claimant with an 
injection into the subacromial space.   

17. Claimant returned to Dr. Rende on July 23, 2010.  Dr. Rende noted 
Claimant had a cortisone shot that helped her shoulder turn the corner.  Dr. Rende 
recommended Claimant continue with the therapy and maintained her work restrictions 
with no lifting over 20 pounds.  Dr. Rende noted he anticipated Claimant would be at 
maximum medical improvement (“MMI”) at their next visit. 



  

18. Claimant returned to Dr. Rende on August 13, 2010.  Dr. Rende noted 
Claimant had suffered some rib fractures in an auto accident.  Dr. Rende opined Claimant 
was at MMI and recommended Claimant be referred to a Level II accredited physician for 
an impairment rating.   

19. Claimant returned to Dr. Sisk on September 14, 2010 and September 28, 
2010.  Dr. Sisk provided Claimant with a repeat injection on September 28, 2010. 

20. On October 1, 2010, Claimant returned to Dr. Rende at the request of her 
attorney to obtain responses to written questions.  Dr. Rende opined that Claimant’s 
findings at the time of the arthroscopic surgery were unrelated to the injury of March 5, 
2010 “because they preexisted this date”. 

21. Claimant continued to work for Employer as a greeter.  Claimant testified 
that she was at work on January 2, 2011 when she went into the parking lot to get 
shopping carts.  Claimant testified that one of the shopping carts got away from her and 
she reached for the cart when she felt a sharp pain in her right shoulder.  Claimant 
reported the injury to her Employer and testified she was taken by her Employer to a 
physician’s assistant Hanna on January 3, 2011.  Hanna referred Claimant to Dr. Sisk. 

22. Claimant was examined by Dr. Sisk on January 4, 2011.  Claimant reported 
to Dr. Sisk that she tweaked her shoulder when pulling some carts in from outside.  Dr. 
Sisk recommended conservative treatment.  Claimant returned to Dr. Sisk on January 11, 
2011.  Dr. Sisk noted Claimant could hardly lift a pot of coffee and could not get her hand 
up to do her hair.  Dr. Sisk recommended an MRI of the shoulder.  The MRI was 
performed and demonstrated no changes from the prior MRI. 

23. Claimant returned to Dr. Sisk on January 31, 2011 and obtained a repeat 
injection into her right shoulder.  Claimant was next evaluated by Dr. Sisk on February 14, 
2011 and noted no improvement with the shoulder injection.  Dr. Sisk recommended 
physical therapy.  Claimant returned to Dr. Sisk on February 28, 2011 with reports of no 
improvement.  Dr. Sisk opined Claimant probably had a partial rotator cuff tear that would 
continue to be symptomatic despite the injections and therapy.  Dr. Sisk recommended 
surgery. 

24. Dr. Sisk performed a right shoulder arthroscopy with arthroscopic 
debridement of the labral tear and open rotator cuff repair on March 22, 2011.  The 
operative report notes that Claimant’s shoulder demonstrated a significant amount of 
synovitis within the joint that was associated with some labral fraying anteriorly.  Dr. Sisk 
noted an obvious partial tear of the rotator cuff present during the operation. 

25. Claimant argued at hearing that she was entitled to select the authorized 
provider to treat her injury when Employer failed to timely provide Claimant with a list of 
authorized providers pursuant to Workers’ Compensation Rules of Procedure (“WCRP”) 
8.  The ALJ is not persuaded. 



  

 

26. All of the witnesses testified consistently with the facts surrounding the 
initial injury in this case.  Claimant reported her injury to her Employer in a timely manner 
after it occurred, but denied needing medical treatment.  The ALJ finds and concludes 
that Claimant’s affirmative denial of medical treatment to *P and *Q resulted in Employer 
being unaware of the fact that Claimant’s injury might have resulted in the need for 
medical treatment.  The ALJ finds that both *P and *Q are reliant upon Claimant informing 
Employer of the condition of her shoulder following the injury and the possible need for 
medical treatment.  In this case, Claimant was offered medical treatment by Employer, 
but denied needing medical treatment.  Under these circumstances, the ALJ finds that 
Employer was not aware that Claimant’s injury might result in the need for medical 
treatment. 

27. The ALJ further finds that the evidence further supports a factual finding 
that Employer was unaware of the fact that Claimant’s injury might result in the need for 
medical treatment by the medical records of Dr. Sisk.  The ALJ finds and concludes that 
Claimant failed to report to Dr. Sisk that her work injury with Employer caused her need to 
seek treatment as of March 18, 2010 when she reported to Dr. Sisk that she did not have 
a specific injury that caused her shoulder pain.  As evidenced by the medical records from 
Dr. Sisk, as of March 19, 2010, Claimant was unaware of the cause of her shoulder pain, 
and Employer cannot be likewise held accountable for the cause of her shoulder pain. 

28. This testimony is consistent with the medical records that document that 
Claimant did not see Dr. Sisk until several weeks after the injury.  While Claimant testified 
that she was informed by her Employer that she had 72 hours to seek medical treatment, 
Claimant did not identify specifically who informed her or when she was informed of this 
72 hour requirement.  Both *Q and *P denied telling Claimant that she had 72 hours to 
seek medical treatment (although *P testified she may have told Claimant she had 72 
hours to report the injury to Employer). Nonetheless, this does not explain the 
discrepancy in the medical records to Dr. Sisk that Claimant was unaware of any injury to 
her shoulder as of March 18, 2010.  Claimant’s testimony with regard to the 72 hour 
requirement to seek medical treatment is therefore found to be not credible with regard to 
this issue.  

29. The ALJ finds that Claimant sought medical treatment on her own with Dr. 
Sisk without providing Employer with appropriate notice of her need for medical 
treatment.  The ALJ finds that Employer was unaware that Claimant’s injury might result 
in the need for medical treatment and were therefore not required to provide Claimant 
with a list of medical providers until Claimant informed Employer that she was treating 
with Dr. Sisk on or about March 31, 2010. 

30. The ALJ finds that Claimant has failed to prove that it is more likely than not 
that Employer was aware of the fact that Claimant had suffered an injury that might lead 
Claimant to seek medical attention prior to March 31, 2010.  The ALJ finds and 
determines that Claimant has failed to prove that Dr. Sisk’s medical treatment prior to 
April 26, 2010 is authorized. 



  

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra.   

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 

3. Respondents are only liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Pursuant to Section 8-43-404(5), C.R.S., Respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  Once 
Respondents have exercised their right to select the treating physician, Claimant may not 
change physicians without first obtaining permission from the insurer or an ALJ.  See 
Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996). 

4. “Authorization” refers to the physician’s legal authority to treat, and is 
distinct from whether treatment is “reasonable and necessary” within the meaning of 
Section 8-42-101(1)(a), C.R.S. 2008.  Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-437 
(January 3, 2008).  Section 8-43-404(5)(a) specifically states: “In all cases of injury, the 
employer or insurer has the right in the first instance to select the physician who attends 
said injured employee.  If the services of a physician are not tendered at the time of the 
injury, the employee shall have the right to select a physician or chiropractor.”  “[A]n 
employee may engage medical services if the employer has expressly or impliedly 
conveyed to the employee the impression that the employee has authorization to proceed 
in this fashion….”  Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985), 
citing, 2 A. Larson, Workers’ Compensation Law § 61.12(g)(1983).   



  

5. The Division of Workers’ Compensation has set forth rules governing the 
appropriate steps to take to refer an injured worker for medical treatment under WCRP 8.  
Specifically, WCRP 8-2(A) provides that when an employer or insurer has notice of an on 
the job injury, the employer or insurer must provide claimant with a list of at least 2 
authorized providers willing to treat claimant.  WCRP 8-2(A)(1) provides that the employer 
may provide claimant with a choice of physicians verbally, but must then provide the 
injured worker with a list of physicians in writing within 7 business days.  WCRP 8-2(D) 
provides that if the employer or insurer does not provide claimant with a list of providers, 
the injured worker may select an authorized treating physician of the workers’ choosing. 

6. The question in this case becomes whether Employer was aware that 
Claimant had suffered an injury that might result in the need for medical treatment.  Jones 
v. Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984); see also Berger v. University of 
Northern Colorado, W.C. No. 4-350-274 (April 26, 1999).  Based on claimant’s own 
testimony, she originally did not seek medical treatment, and later, when offered medical 
treatment, advised employer she was not seeking medical treatment and would wait to 
see if being off of work allowed her shoulder to get better.  As found, Claimant’s actions 
resulted in a denial of the need for medical treatment for her shoulder injury. 

7. The ALJ also finds that Claimant failed to report her shoulder injury as 
having occurred at work when initially evaluated by Dr. Sisk, thereby supporting the 
finding that Claimant was unaware of the need for medical treatment as a result of her 
work with Employer and likewise, Employer was unaware that Claimant’s injury might 
result in the need for medical treatment prior to March 31, 2010. 

 

ORDER 

 It is therefore ordered that: 

 

1. Claimant’s claim for medical benefits for treatment provided by Dr. Sisk 
prior to April 26, 2010 is denied and dismissed. 

DATED:  June 27, 2012 

Keith E. Mottram 
Administrative Law Judge 
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 Whether Claimant has overcome the finding of the Division-Sponsored 
Independent Medical Examination (“DIME”) physician that the Claimant is at maximum 
medical improvement (“MMI”)? 

 The parties stipulated prior to the hearing that the Respondents are entitled 
to a credit for indemnity benefits paid to date against any benefits Claimant may be owed 
as a result of this award. 

 The parties stipulated prior to the hearing that if Claimant does not 
overcome the opinion of the DIME physician, Claimant is entitled to maintenance medical 
treatment as outlined by Dr. Mack in his DIME report. 

FINDINGS OF FACT 

1. Claimant suffered an admitted injury to his left knee and low back on August 
25, 2010 when he slipped while taking out the garbage.  Claimant reported his injury to his 
employer and south medical treatment from Valley View Hospital on August 26, 2010.  
Claimant’s chief complaint when he was evaluated on August 26, 2010 was right sided 
back pain along with arm tingling.  Claimant underwent an x-ray at Valley View Hospital 
that showed an old compression fracture in the lower thoracic spine, but was negative for 
any significant lumbosacral abnormality.  Claimant was diagnosed with low back pain and 
left knee pain and instructed to follow up with his workers’ compensation physician 

2. Claimant had a prior injury to his left knee for which he was still receiving 
treatment at the time of his August 25, 2010 injury. 

3. Claimant was referred to Dr. Feinsinger for treatment of his workers’ 
compensation injury.  Dr. Feinsinger initially examined claimant on September 7, 2010 
and noted he had previously treated claimant for the prior injury to his left knee and 
differentiated out the two injuries.  Dr. Feinsinger performed a physical evaluation, noting 
Claimant’s complaints of pain in the right cervical and right trapezius area along with 
headaches, and diagnosed Claimant with cervical, thoracic and lumbar strains with a 
lumbar contusion along with an aggravation of the previous injury to his left knee.  Dr. 
Feinsinger recommended Claimant begin physical therapy (“PT”) and limited Claimant to 
sedentary work with no lifting over ten (10) pounds.  

4. Claimant continued to treat with Dr. Feinsinger for the present claim along 
with the left knee injury.  Claimant was placed at MMI for his prior left knee injury as of 
September 30, 2010 by Dr. Feinsinger with a diagnosis of degenerative joint disease 
involving the left knee.  Dr. Feinsinger opined claimant did not have any permanent 
impairment related to this prior injury. 

5. With regard to the present claim, Dr. Feinsinger recommended Claimant 
undergo magnetic resonance image (“MRI”) scans of the cervical, thoracic and lumbar 
spine.  The MRI’s were obtained on October 6, 2010.  Dr. Feinsinger noted on October 
28, 2010 that the MRI showed desiccated disc at the L5-S1 level with a posterior annular 
tear and mild broad-based disc bulge resulting in slight thecal sac effacement and right 
neuroforaminal narrowing with the disc appearing to impinge on the exiting right L5 nerve 



  

roots.  The cervical MRI showed degenerative changes at the C5-7 levels, including an 
annular tear with mild posterior disc bulge at the C6-7 level with thecal sac effacement 
and slight bilateral, right greater than left neuroforaminal narrowing.  Dr. Feinsinger 
opined that the MRI’s would not explain claimant’s right upper extremity symptoms, but 
noted that the lumbar MRI might explain his low back pain to some degree as well as the 
right lower extremity radicular symptoms.  Dr. Feinsinger referred Claimant to Dr. Timothy 
for nerve conduction studies of the right upper and lower extremities along with 
consideration for injections. 

6. Claimant was evaluated by Dr. Timothy on November 1, 2010 with 
complaints of neck pain and headache, right sided pain from the occipult to the rhomboid 
area of the right scapula with radiating pain diffulsely posteriorly in the right arm, thoracic 
pain, and back pain.  Dr. Timothy opined claimant had persisten neck pain and 
associated cervicogenic headache with no apparent neuroforaminal compromise.  Dr. 
Timothy noted Claimant had presthesias in the right upper extremity that was consistent 
with cubital tunnel syndrome on physical examination.  Dr. Timothy recommended an 
electromyelogram (“EMG”) of the upper extremity to evaluate these symptoms a bit 
closer.  Dr. Timothy also diagnosed Claimant with back pain and leg pain that was 
consistent with the changes seen on MRI.  Dr. Timothy recommended an EMG study of 
the right lower extremity to further evaluate the cause of these pain complaints.   

7. Claimant underwent an EMG of the right upper extremity and right lower 
extremity on November 18, 2010.  Claimant returned to Dr. Timothy on December 2, 2010 
for follow up treatment and noted that his neck pain in general was better.  Dr. Timothy 
noted Claimant’s EMG revealed bilateral carpal tunnel syndrome bilaterally.  Dr. Timothy 
recommended Claimant consider a diagnostic injection of the right carpal tunnel to which 
Claimant agreed.  Dr. Timothy noted that if the injection confirmed the carpal tunnel 
syndrome, this would be unrelated to Claimant’s workers’ compensation claim and 
Claimant should seek treatment for this condition with his private insurance. 

8. Claimant returned to Dr. Timothy on December 9, 2010 and reported no 
overall improvement with the injection.  Dr. Timothy also noted that Claimant had 
continued complaints of persistent low back pain.  Dr. Timothy recommended Claimant 
consider a possible injection for the lumbar spine, but Claimant was unsure whether he 
wanted to proceed with this type of treatment and had requested more physical therapy.  
Dr. Timothy noted claimant had evidence of carpal tunnel syndrome bilaterally and 
opined that this was not related to his work injury.   

9. Claimant was referred to Dr. Dickstein on December 15, 2010 for 
consultation.  Dr. Dickstein noted Claimant continued to complain of right arm pain and 
tingling, right neck pain, mid back pain, and low back pain with right leg pain and foot 
tingling.  Claimant reported to Dr. Dickstein that his right neck and right arm pain had 
improved over time, but his low back and right leg pain had not improved.  Following a 
physical examination and review of Claimant’s diagnostic studies, Dr. Dickstein 
recommended Claimant proceed with a trail of a single epidural steroid injection 
administered at the right L5-S1. 



  

10. Claimant eventually underwent a series of three epidural injections 
performed by Dr. Timothy.  Claimant reported good results in terms of his sciatica as well 
as his back pain after the first epidural injection, but the relief was short lived.  Claimant’s 
second injection was described as equivocal in terms of the therapeutic effect.  Claimant’s 
third epidural injection resulted in a similar effect as his first injection.  As of April 5, 2011, 
after the injections had been completed, Dr. Timothy recommended Claimant be referred 
for a surgical consultation. 

11. Claimant was examined by Dr. Miller on May 12, 2011 as a referral from Dr. 
Feinsinger for a surgical consultation.  Dr. Miller noted Claimant’s MRI showed a small 
disk herniation at the L5-S1 level that caused deformation of the exiting L5 nerve root.  Dr. 
Miller also noted Claimant’s response from the three epidural steroid injections and 
ultimately concluded that Claimant was not a surgical candidate.  Instead, Dr. Miller 
advised that Claimant might benefit from some additional physical therapy. 

12. Claimant underwent a follow up psychotherapy session with Dr. Cohen, a 
psychologist.  Claimant reported to Dr. Cohen that Dr. Miller did not appear to be 
particularly invested in surgery and, according to Dr. Cohen’s notes, Claimant appeared 
to accept this approach and appropriately believed that moving forward with surgery was 
not necessarily in his best interest. 

13. Claimant was eventually placed at MMI by Dr. Feinsinger on August 17, 
2011 and provided with a permanent impairment rating of 16% whole person.  In the MMI 
report, Dr. Feinsinger noted that claimant continued to complain of constant burning pain 
across the low back with intermittent radiation into the right buttock and lateral and 
posterior thigh with occasional radiation down into the calf.  Claimant also complained of 
intermittent numbness or tingling on the lateral aspect of his right foot.  Claimant reported 
he sometimes had difficulty falling asleep because of his discomfort.  Dr. Feinsinger made 
no mention in his MMI report that Claimant was complaining of any bowel or bladder 
dysfunction as of the time of MMI. 

14. Claimant underwent an IME with Dr. Machanic on December 13, 2011.  Dr. 
Machanic reviewed claimant’s medical records, obtained a history and performed a 
physical examination.  Dr. Machanic noted claimant’s current medical treatment was very 
minimal.  Claimant reported to Dr. Machanic that his main problem involved his right lower 
back with pain radiating into the right buttock, right posterior thigh, and can awaken him at 
night from his sleep.  Dr. Machanic noted weakness of the right foot with his foot 
sometimes feeling heavy.  Claimant also reported some urinary urgency in the last month 
or two, with Claimant sometimes experiencing urinary loss, but usually being able to 
control his urine, with Claimant losing a few drops on some occasions. 

15. Dr. Machanic opined that Claimant was not at MMI based on his worsening 
symptomotology.  Dr. Machanic opined Claimant had a significan clinical pathology and 
further consideration of a variety of different interventions was appropriate.  Dr. Machanic 
recommended an updated EMG nerve conduction study to look at the right arm, including 
the right brachia plexus and also the right back and right leg to delineate the extent of both 
the L5 and S1 processes.  Dr. Machanic noted that he was very concerned about the 



  

presence of Claimant’s bladder urgency, noting that this could be indicative of discogenic 
compression of the cauda equine, or secondary to other types of urological problems.  Dr. 
Machanic opined Claimant was not at MMI and recommended Claimant consult with a 
urologist, perhaps undergo urodynamics, have urine culture and sensitivity, and also 
have some consideration in the near term future for interventional steps that would 
perhaps assist in further understanding.  Dr. Machanic noted that if this was a 
compressive phenomenon, then Claimant should consider surgery ASAP and instructed 
Claimant that if he experienced urinary issues in the future, to have it treated on an 
emergency basis. 

16. Claimant underwent a DIME with Dr. Mack on January 13, 2012.  Dr. Mack 
reviewed Claimant’s medical records, obtained a history from the Claimant and 
performed a physical examination.  Dr. Mack noted in his report Dr. Machanic’s concerns 
regarding the repeat EMG and urology consult, but determined that Claimant was at MMI 
and provided a permanent impairment rating of 12% whole person.   

17. Respondents filed a final admission of liability (“FAL”) based on the 
impairment rating provided by Dr. Mack.  Claimant objected to the FAL and sought a 
hearing on the issue of MMI. 

18. Claimant testified at hearing that he was still having stiffness in his lower 
back with radiating pain across his low back and shooting pains down his right leg.  
Claimant also testified he was experiencing urgency issues with holding his urine.  
Claimant testified that the urgency issues developed after he was placed at MMI in 
August 2011.  Claimant testified his pain as at a level of 3-8 out of 10 on August 17, 2011 
when he was placed at MMI, and his pain was now on average 5-6 out of 10.  Claimant 
testified his urgency issues are more consistent now than they were in December 2011 
when he was seen by Dr. Machanic. 

19. Dr. Mack testified at hearing regarding his DIME evaluation and report.  Dr. 
Mack testified he examined Claimant’s cervical spine, shoulders, lumbar spine and 
performed a neurological examination of Claimant’s lower extremities.  Dr. Mack testified 
he found no impairment of Claimant cervical spine.  Dr. Mack testified it would be unusual 
for blunt trauma to result in a disk injury as it takes a high amount of force to cause of disk 
to rupture.  Dr. Mack testified that his physical examination did not reveal signs of a right 
sided L5 radiculopathy as Claimant had a negative straight leg raise test and his 
neurological examination was normal. 

20. Dr. Mack further testified that he disagreed with a recommendation for 
further EMG study of Claimant’s right upper extremity as the prior EMG showed mild 
carpal tunnel syndrome, but was otherwise normal.  Dr. Mack testified he disagreed with 
the recommended treatment for Claimant’s urological complaints as he did not believe 
these complaints were related to Claimant’s industrial injury.  Dr. Mack opined that these 
complaints “could be” related to the lumbar spine, but that he would expect the symptoms 
to manifest earlier than over a year after the injury.  Dr. Mack further opined that he would 
not expect to see urinary complaints associated with the changes he saw on Claimant’s 
MRI film. 



  

21. The ALJ finds the testimony of Dr. Mack to be credible and persuasive and 
finds that Claimant has failed to show that it is highly probable that the opinion of Dr. Mack 
that Claimant was at MMI for his industrial injury as of August 17, 2011 is incorrect.  The 
ALJ finds that the opinion of Dr. Mack is supported by the opinions of Dr. Feinsinger and 
the other medical records.  The ALJ finds that claimant has failed to demonstrate that the 
urinary problems he complained of to Dr. Machanic and Dr. Mack and that he testified to 
at hearing are related to his admitted industrial injury.  The ALJ credits the opinion of Dr. 
Mack that one would expect these symptoms to manifest closer to the Claimant’s date of 
injury to be credible. 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III) and (c), C.R.S. provides that the DIME 
physician’s finding of MMI and permanent medical impairment is binding unless 
overcome by clear and convincing evidence.  Clear and convincing evidence is highly 
probable and free from substantial doubt, and the party challenging the DIME physician’s 
finding must produce evidence showing it is highly probably the DIME physician is 
incorrect.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A 
fact or proposition has been proved by clear and convincing evidence if, considering all of 
the evidence, the trier-of-fact finds it to be highly probable and free from substantial 
doubt.  Metro Moving & Storage, supra.  A mere difference of opinion between physicians 
fails to constitute error.  See Gonzales v. Browning Ferris Industries of Colorado, W.C. 
No. 4-350-356 (March 22, 2000). 

2. The ALJ may consider a variety of factors in determining whether a DIME 
physician erred in his opinions including whether the DIME appropriately utilized the 
Medical Treatment Guidelines and the AMA Guides in his opinions.   

3. As found, Claimant has failed to prove that it is highly probable and free 
from substantial doubt that the opinion expressed by Dr. Mack is incorrect.  As found, the 
report and testimony from Dr. Mack are found to be credible and persuasive regarding the 
issue of MMI.  As found, Claimant has failed to overcome this opinion by clear and 
convincing evidence. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for an Order concluding that Claimant is not at MMI is 
denied and dismissed. 

DATED:  June 25, 2012 

Keith E. Mottram 
Administrative Law Judge 
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JULY 2012 WC ORDERS 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-414-110-06 

 
  

ORDER AWARDING COSTS  
 

Claimant filed a Motion for Costs on June 11, 2012.  Respondents filed an 
objection on June 19, 2012.  Based on a review of the record, it is found, 
concluded, and ordered as follows:  
 

FINDINGS OF FACT 
 

1. Claimant was injured in a compensable accident on January 6, 
1999.  He was placed at maximum medical improvement on September 19, 
2000.  Medical benefits after maximum medical improvement were kept open.  

2. Claimant filed an Application for Hearing and Notice to Set on 
January 3, 2012.  Claimant marked the issues as “Medical Benefits” and 
“reasonably necessary”.  The benefits sought were maintenance medical 
benefits.   

3. Respondents filed a response to the application for hearing, and 
the matter proceeded to hearing on April 11, 2012.  The issue for determination 
at the hearing was “liability for a medial branch radiofrequency neurolysis 
recommended by Dr. Myers.” Dr. Myers, an authorized treating physician, had 
recommended the procedure. An order was entered on May 16, 2012.  It was 
determined that Insurer was liable for the costs of a medial branch 
radiofrequency neurolysis.  

4. In the Motion for Costs, Claimant asserts that he incurred costs of 
$555.60.  Respondents have not raised any objection to the amount of the costs.  

 
CONCLUSIONS OF LAW 

 
 Section 8-42-101(5) provides:  

If any party files an application for hearing on whether the claimant 
is entitled to medical maintenance benefits recommended by an 
authorized treating physician that are unpaid and contested, and 
any requested medical maintenance benefit is … ordered after 
application for hearing is filed, the court shall award the claimant all 
reasonable costs incurred in pursuing the medical benefit.  Such 
costs do not include attorney fees. 



 2 

Claimant has established that: (1) he filed an application for hearing on 
whether the claimant is entitled to medical maintenance benefits; (2) the medical 
benefits he sought were medical maintenance benefits recommended by an 
authorized treating physician; (3) the medical maintenance benefits sought were 
unpaid and contested; and (4) the medical maintenance benefit sought was 
ordered after the application for hearing was filed.  Claimant has met all the 
requirements of Section 8-42-101(5), C.R.S.  

Respondents argue that Claimant should not be entitled to costs because 
the issue of costs was not endorsed on the Application for hearing, and that 
Claimant has waived costs by his failure to endorse it as an issue.  It is 
concluded that Claimant has not waived the issue by not endorsing it, and that it 
need not be indorsed.  The statute makes the award of costs mandatory;  it 
states that costs “shall” be awarded.  This section dealing with costs is similar to 
Section 8-43-410, C.R.S., which provides that interest on past due benefits 
“shall” be paid.  There is no requirement that interest be noticed for the hearing 
for interest to be awarded.  Interest is a statutory right which automatically 
applies to an award without any action by the claimant. See Herb, v. Mariner 
Post Acute Network, W. C. No. 4-496-527 (ICAO, 2003). 

 
The remaining arguments of Respondents are not persuasive.   
 
Claimant has shown that costs of $555.60 should be awarded in his favor.  
 

ORDER 
 

It is therefore ordered that Insurer shall pay Claimant costs of $555.60.  
 

DATED: July 2, 2012 

Bruce C. Friend 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-845-746-01 

ISSUES 

 The issues presented for determination were whether the Claimant is 
entitled to a TENS unit and physical therapy recommended by his authorized 
treating physician.  

FINDINGS OF FACT 
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 Based on the evidence presented, the Judge makes the following findings 
of fact: 

1. Claimant sustained a compensable injury to his right knee on 
January 17, 2011, when he tripped and twisted his knee.  Claimant initially 
sought treatment at the Platte Valley Emergency Department then later received 
treatment with Concentra. 

 
2. Concentra staff referred Claimant for a MRI scan, which revealed a 

complex medical meniscus tear.  Thereafter, Concentra staff referred the 
Claimant to Dr. Kosta Zinis, an orthopedic surgeon. 

 
3. On March 16, 2011, Dr. Zinis preformed an arthroscopic partial 

medial and lateral meniscectomy, synovectomy, and resection of medial plica.  
Claimant then attended physical therapy. 

 
4. The Claimant sustained a second injury in June 2011 when he fell 

at work.  Dr. Zinis ordered a repeat MRI which revealed a complex medial 
meniscus body and posterior horn tear with a dominant-appearing surfacing 
oblique component and tricompartment minimal chondromalacia.   

 
5. Dr. Zinis recommended additional surgery after seeing the results 

of the repeat MRI.  On July 25, 2011, Dr. Zinis performed a partial medial 
meniscectomy, synovectomy in all three compartments.  Claimant again returned 
to physical therapy.   

 
6. Concentra physician, Dr. Albert Hattem, initially evaluated the 

Claimant on December 6, 2011, and recommended only physical therapy at that 
time. 

 
7. On December 7, 2011, Dr. Zinis prescribed eight additional physical 

therapy sessions.   
 
8. The Claimant or the provider had requested that the Insurer 

approve the eight physical therapy visits.  The Insurer referred the prior 
authorization request to a physician reviewer, Dr. Frank Polanco.  

 
9. On December 19, 2011, Dr. Polanco issued a Peer Review Report.  

Dr. Polanco’s report summarizes the progress notes of Dr. Zinis dated November 
2, 2011.  Dr. Zinis noted that Claimant had excellent range of motion, no pain 
with palpation, no instability, improved with physical therapy, but that Claimant 
still has pain with squats and some weakness.   

 
10. Dr. Polanco’s report also summarizes Dr. Hattem’s treatment notes 

dated December 6, 2011.  Dr. Hattem’s exam revealed a normal gait, mild 
tenderness over medial aspect, and decreased flexion.  Dr. Hattem’s plan was to 
continue therapy.   
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11. Dr. Polanco determined that the additional physical therapy visits 

were not medically necessary.  He noted that Claimant had attended 37 physical 
therapy sessions and that Claimant’s most recent medical exam reflected 
minimal findings with full range of motion and stability. In support of his 
determination, Dr. Polanco relied on the Division of Workers’ Compensation 
Medical Treatment Guidelines pertaining to lower extremity injuries.  He indicated 
that the Guidelines support physical therapy during the acute and sub-acute 
phases of injury and recovery and recommend transitioning to an independent 
program for completion of rehabilitation beyond the acute phase.    

 
12. On January 20, 2012, the Claimant returned to Dr. Hattem for an 

evaluation and impairment rating.  The Claimant continued to complain of 
persistent right knee pain and that he does not believe he is any better than he 
was prior to the second surgery.  Dr. Hattem’s objective examination revealed 
tenderness over the medial joint line, mild decreased flexion and full extension.   

 
13. Dr. Hattem stated that Claimant attended physical therapy for four 

or five months and that Claimant’s therapist discharged him because he had 
reached a plateau.  Claimant’s last physical therapy appointment occurred on 
December 13, 2011.   

 
14. Dr. Hattem concluded that Claimant had attained MMI because his 

condition had reached a plateau.  Dr. Hattem determined that Claimant’s lower 
extremity was 20 percent impaired, which included 11 percent due to abnormal 
range of motion and 10 percent for meniscectomies.  Dr. Hattem also added that 
Claimant would require maintenance care and that Claimant should follow up 
with Dr. Zinis on January 26, 2012, as previously scheduled. 

 
15. In the medical record dated January 26, 2012, Dr. Zinis concurred 

with Dr. Hattem’s determination that Claimant had reached MMI.  Dr. Zinis also 
noted that Claimant “may need some maintenance with physical therapy, 
cortisone injections, etc., in the future and is encouraged to return if he should 
need these. I will see him back on an as-needed basis.”  There is nothing in the 
record to suggest that the Claimant has returned to Dr. Zinis seeking additional 
therapy or that Dr. Zinis has recommended maintenance physical therapy.  There 
is also no mention of a TENS unit in this medical record. 

 
16. The Claimant has failed to establish that the eight additional 

physical therapy sessions recommended by Dr. Zinis in December 2011 are 
reasonable or necessary.  According to Dr. Hattem’s treatment notes, the 
Claimant’s progress in physical therapy reached a plateau as of December 13, 
2011.  Dr. Hattem subsequently determined the Claimant had reached MMI as 
did Dr. Zinis.   While it is true that both Drs. Hattem and Zinis opined that 
Claimant would require maintenance treatment, which could include physical 
therapy, the Claimant has not demonstrated a current need for additional 
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physical therapy.  The opinions of Drs. Hattem and Zinis that Claimant reached 
MMI indicate that the therapy recommended in December 2011 is no longer 
reasonable or necessary.  

 
17. In October 2011, Dr. Zinis had also prescribed patches for the 

TENS unit, which the Insurer apparently declined to approve.  There was little or 
no evidence presented concerning ongoing use of the TENS unit or that its use 
would somehow maintain the Claimant’s condition post-MMI.  Neither Dr. Zinis 
nor Dr. Hattem mentioned the TENS unit as maintenance treatment when they 
placed the Claimant at MMI.  Accordingly, Claimant has failed to establish that 
the TENS unit will prevent further deterioration of his right knee condition.    

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   

 
 

4. Respondents are obligated to provide medical benefits to cure or 
relieve the effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. 
Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, 
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however, retain the right to dispute liability for specific medical treatment on 
grounds the treatment is not authorized or reasonably necessary to cure or 
relieve the effects of the industrial injury. Id.  The need for medical treatment may 
extend beyond the point of maximum medical improvement where claimant 
requires periodic maintenance care to prevent further deterioration of his physical 
condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 

 
5. In this case, the Claimant seeks an award for medical benefits that 

were prescribed prior to the date the ATP placed him at MMI.  "Maximum medical 
improvement" is defined as “a point in time when any medically determinable 
physical or mental impairment as a result of injury has become stable and when 
no further treatment is reasonably expected to improve the condition.  Section 8-
40-201(11.5), C.R.S.  By finding that the Claimant reached MMI, Drs. Hattem and 
Zinis have concluded that no further treatment is reasonably expected to improve 
his condition.   

 
The Judge acknowledges that both Drs. Hattem and Zinis opined the 

Claimant will need maintenance treatment.  The Claimant, however, has failed to 
establish that physical therapy prescribed before MMI should now be approved 
as reasonable and necessary maintenance treatment. The same is true for the 
TENS unit patches prescribed in October 2011. Dr. Zinis noted that if Claimant 
needed maintenance treatment, he should return to see him and there is no 
evidence that the Claimant has returned to see Dr. Zinis.  Further, neither Dr. 
Zinis nor Dr. Hattem mentioned the TENS unit as maintenance treatment when 
they placed the Claimant at MMI.  Accordingly, the Claimant has failed to prove 
that the TENS unit and the physical therapy are reasonable and necessary 
medical benefits that will prevent further deterioration of his right knee condition.   

ORDER 
 It is therefore ordered that: 

1. Claimant’s request for physical therapy prescribed in December 2011 is 
denied and dismissed. 

2. Claimant’s request for TENS unit patches prescribed in October 2011 is 
denied and dismissed.  

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
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section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 2, 2012 

 
Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-739-01 

ISSUES 

 The issues for determination are compensability; medical benefits, 
including authorized provider; average weekly wage; and temporary total 
disability benefits. The issue of offset for unemployment benefits and other 
issues not determined by this order are reserved.  

FINDINGS OF FACT 

1. Claimant testified that: 
a. My employment with Employer began in October 2011 (HR 1:35) 
b. I was injured on November 19, 2011 (HR 1:36).  
c. I had a hernia at work in the first week of December 2011, (which is 

not the subject of this claim.) (HR 1:36). 
d. On November 19, 2011, I was an operator on an asphalt crew. “*A”, 

the foreman, had me unload the heavy equipment from the trailer. The 
ramp to the trailer was modified for an asphalt roller. I got the roller 
unloaded. The work was completed. As I reloaded the roller, the roller slid 
off the ramp and onto the ground. I was on the roller at the time and was 
wearing a safety belt. It flipped over onto its top and then tipped back. (HR 
1:38) 

e. I was pretty shook up after the incident. My side hurt from the seat 
belt that held me in place. Symptoms were on my right side. I also had 
symptoms in his neck, lower back, right leg, and shoulder. I had bruising 
on his right shoulder. (HR 1:39) 

f. The foreman, *A, was present when the accident happened. He got 
into the backhoe and set the roller up right. He then helped guide the roller 
up the ramp. (HR 1:39).  
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g. *A asked me if I was okay. I said I was pretty banged up. He said 
he didn’t need any problems, if your going to be okay, I will put you on 
light duty and let’s just keep this under the hat. He said if it ends up that 
you need help, I will make sure that this is brought to the boss’ attention. 
(HR 1:41) 

h. A few days later there was a safety orientation for new employees. 
*B came in. I drew a picture on how to repair the ramp and trailer during 
the safety orientation. I told them I was pretty banged up. They did not 
refer me to medical care. (HR 1:42). 

i. I worked light duty after the incident. I was pretty sore. I was off for 
several snow days and worked only several days. (HR 1:44) 

j. After several weeks. *A told me to go back to my regular work. I 
told him I was still tore up from the wreck. (HR 1:44) 

k. My bruises went away, but I woke up pretty sore in the morning. 
But I wake up every morning with knees cracking and popping, and I just 
work threw it up. The shoulders were feeling better. Some days my neck 
was bothering me. (HR 1:45).  

l. Dr. Zuelsdorff treated me for the hernia. I was still having problems 
with neck and lower back. I mentioned it to Dr. Zuelsdorff. He said I was 
there for the hernia. (HR 1:46).  

m. Every time I went to Dr. Zuelsdorff, I was accompanied by *C, the 
Colorado safety director. I felt intimidated about talking openly to the 
doctor. *C had told me not to say anything about the back, we are just 
going to get your hernia fixed now. I never really got any time alone to talk 
to the doctor (HR 1:47).  

n. I never asked Dr. Zuelsdorff to evaluate my neck or back. (HR 
1:48).  

o. I had the hernia surgery by Dr. Lambden on December 23, 2011.  
p. *C told me that he told Dr. Zuelsdorff to return me to work without 

restrictions. Dr. Zuelsdorff returned me to work on many forms. He just 
checked a box. I questioned this and was told not to worry about it. I was 
prescribed Diladid at the same time I was returned to full duty with no 
restrictions, although he knew I was a heavy equipment operator (HR 
1:51).  

q. I did a few days of a little light duty. On January 16, Dr. Zuelsdorff 
said return to work light duty. I was put back at my regular job. Two days 
later I told them I was having problems. They said it appears that you do 
not want to work and fired me, or laid me off (HR 1:52). 

r. The doctor’s report said return to work full duty, although he told me 
to do only light duty. Dr. Zuelsdorff told me it takes thee months to heal up 
from a hernia operation. I questioned them about the paper. They said it is 
just a paper we just issue, it has nothing to do with you (HR 1:54). 
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s. I was terminated or laid off on January 18, 2012. I did not work until 
I went back to work after unemployment ran out. I was not able to get 
treatment on my back. The doctors would not see me any more. Physical 
therapy was helping me, but they said we can’t treat you, the insurance 
had ran out (HR 1:56). 

t. I was paid 17.75 per hour. I worked 55 to 60 hours per week (HR 
1:57). 

u. I started my new job on May 29 or 30, 2012 (HR 1:57). 
v. I had health insurance through Employer. I received a COBRA 

letter. If I wanted to continue it would be $800.00 per month (HR 1:58). 
w. I first saw a doctor for the back and neck pain in January after I was 

terminated (HR 1:59). I was under the impression that after the hernia was 
treated I would received treatment for the back and neck (HR 2:00). 

x. I was seen by Dr. Schick in February. He was my girl-friend’s 
doctor (HR 2:01). 

y. Dr. Bainbridge told me that because of my age I have degenerative 
disk disease. And that the pain and discomfort may have built up and the 
accident may not have caused it but it irritated it enough to become a 
problem. (HR 2:03).  

2. *B testified at the hearing. He testified that he did not know of the 
accident until the safety meeting, which he said took place on January 17, 2012. 
The testimony of Mr. *B is not credible.  

3. The testimony of Claimant is credible and persuasive.  

4. Gary Zuehlsdorff, D.O., treated Claimant from December 2011, to 
January 16, 2012. Dr. Zuehlsdorff treatment was limited to the hernia. Dr. 
Zuehlsdorff released Claimant to return to work full duty on several occasions, 
but those releases considered only the hernia, not Claimant's other complaints.  

5. Claimant returned to work from his hernia injury on January 17, 2012. 
Claimant worked light duty due to the neck and back pain he was suffering. 
Claimant was laid off and did not work for Employer after January 17, 2012. 
Claimant received unemployment benefits. Claimant started a new job on May 
30, 2012. 

6. On January 25, 2012, Claimant sought care from the Presbyterian St. 
Luke Medical Center Emergency Department for his back pain. Claimant was 
directed to limit lifting, to rest, and not to work that day and the next day.  

7. Also on January 25, 2012, Claimant underwent MRI of the cervical and 
lumbar spine. The cervical MRI showed multilevel cervical spondylitic changes 
throughout the cervical spine resulting in moderate to severe neural foramina 
compromise. The lumbar MRI showed degenerative disc disease at L5-S1 and 
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bilateral facet hypertrophy at L4-L5. Claimant also underwent an x-ray of the 
cervical spine which showed degenerative disc disease and an x-ray of the 
lumbar spine showed slight degenerative disc disease.  

8. On February 6, 2012, Claimant again sought care from the 
Presbyterian St. Luke Medical Center Emergency Department. He was evaluated 
for chronic back pain and lumbar strain. He was directed not to engage in 
strenuous activity for two days.  

9. On February 15, 2012, Claimant sought care from Alan Lichtenberg, 
M.D. His diagnosis was lumbar spine strain and pain. He prescribed medications. 

10. On February 17, 2012, Claimant sought care from Stephen D. 
Johnson. Dr. Johnson's assessment was: 

Persistent pain involving both the neck and low back area as well 
as the right leg following work-related trauma. At this time I see no 
evidence of a problem which would seem readily amenable to 
surgical intervention. There is MRI evidence of degenerative 
changes in both the cervical and lumbar spine.  
11. J. Scott Bainbridge, M.D., examined claimant on March 20, 2012. His 

assessment was (1) degeneration of cervical intervetebral disc, (2) degeneration 
of lumbar or lumbosacral intervertebral disc, (3) thoracic or lumbosacral neuritis 
or radiculitis, (4) unspecified disorder of burs and tendons in shoulder region, and 
(5) pain in joint, pelvic region and thigh. Dr. Bainbridge recommended an MRI of 
the shoulder and an x-ray of the pelvis.  

CONCLUSIONS OF LAW 

Compensability: 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
§8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence. 
§8-42-101, C.R.S. A preponderance of the evidence is that which leads the trier-
of-fact, after considering all of the evidence, to find that a fact is more probably 
true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004). The facts in a Workers' Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker 
or the rights of the employer. §8-43-201, C.R.S. A Workers' Compensation case 
is decided on its merits. §8-43-201, C.R.S. 

The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 
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389 (Colo. App. 2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 The testimony of Claimant is credible and persuasive. It is found and 
concluded that Claimant sustained an injury when the asphalt roller he was 
driving fell off the ramp and overturned. The injuries consisted of a back strain or 
sprain and perhaps an aggravation to his pre-existing degenerative disk disease.  

Medical Benefits: 

An insurer is liable for the costs of the medical care a claimant receives 
from authorized providers that is reasonably needed to cure and relieve the 
claimant from the effects of the compensable injury. The claimant bears the 
burden of proof of showing that medical benefits are causally related to his work-
related injury or condition. Ashburn v. La Plata School District 9R, W.C. No. 3-
062-779 (ICAO May 4, 2007). A claimant is not entitled to medical care that is not 
causally related to her work-related injury or condition. Where a claim is admitted 
or held to be compensable, the insurer free to contest whether any particular 
treatment is related to the compensable accident. Hays v. Hyper Shoppes, W.C. 
No. 4-221-570 (ICAO April 13, 1999). 

Authorization refers to a physician’s legal status to treat the industrial 
injury at the insurer’s expense. Section 8-43-404(5)(a), C.R.S. gives the 
respondents the right in the first instance to select the authorized treating 
physician (“ATP”). The employer must give the claimant a list of at least two 
physicians. Section 8-43-404(5)(a)(I)(a), C.R.S. If the employer failed to do so, 
the claimant may select a physician of his chosing. Rule 8-2(A) & (D), WCRP. 
Orona v. Color Star Growers of Colorado, W.C. 4-839-677 (ICAO, 5/31/2012). 

Authorized providers include those medical providers to whom the 
claimant is directly referred by the employer, as well as providers to whom an 
ATP refers the claimant in the normal progression of authorized treatment. Town 
of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City 
of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  

In cases of medical emergency the claimant need not seek authorization 
from the employer or insurer before obtaining medical treatment from an 
unauthorized provider. Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990) 

Claimant initially sought treatment for this injury at the Presbyterian St. 
Luke Medical Center Emergency Department on January 25 and February 6, 
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2012. The treatment he received there was emergency treatment and was 
reasonably needed to cure or relieve Claimant from the effects of this 
compensable injury. Insurer is laible for the costs of this care in amounts not to 
exceed the Division of Worker's Compensation fee schedule. Section 8-42-
101(3), C.R.S. 

Employer knew of he compensable injury at the time of the injury but at no 
time has Employer referred Claimant to an authorized provider. Claimant was 
free to select his own provider. Claimant selected Alan Lichtenberg, M.D., who is 
thereby authorized. Others to whom Claimant was referred in the usual course of 
medical care are also authorized.  

The treatment Claimant has received was reasonably needed to cure and 
relieve Claimant from the effects of the compensable injury. Insurer is liable for 
the costs of such care, in amounts not to exceed the Division of Worker's 
Compensation fee schedule. Insurer is also liable for the costs of the medications 
that were prescribed for this injury. Insurer shall reimburse Claimant for the costs 
he paid for those prescriptions.  

Temporary Disability Benefits: 

 Claimant requests an award of temporary disability benefits. To prove 
entitlement to temporary disability benefits, a claimant must prove the industrial 
injury caused a "disability." § 8-42-103(1), C.R.S.; PDM Molding. Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995). The term "disability," as used in workers' 
compensation cases, connotes two elements. The first is "medical incapacity" 
evidenced by loss or impairment of bodily function. The second is temporary loss 
of wage earning capacity, which is evidenced by the claimant's inability to 
perform her prior regular employment. Culver V. Ace Electric, 971 P.2d 641 
(Colo. 1999). This element of "disability" may be evidenced by showing a 
complete inability to work, or by physical restrictions, which impair the claimant's 
ability effectively to perform the duties of his or her regular job. See Ortiz v. 
Charles J. Murphy and Co., 964 P.2d 595 (Colo. App. 1998). 

 Claimant has established by a preponderance of the evidence that when he 
was released to return to work from the hernia injury, he was unable to 
performed the full duties of his employment due to this injury. Claimant last 
worked on January 17, 2012 and was then laid off. Claimant was unable to 
perform the full duties of his employment when he was laid off. Claimant was 
temporarily and totally disabled from January 18, 2012 through May 29, 2012. 
Claimant located and began other employment on May 30 2012, which 
terminated the temporary disability benefits. Section 8-42-105(3)(b), C.R.S. 

 Therefore, Insurer is liable for temporary total disability benefits from 
January 18, 2012 to May 29, 2012, both dates inclusive.  

 Temporary disability benefits are payable at the rate of two-thirds of 
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Claimant's average weekly wage. Section 8-42-105(1), C.R.S. Claimant's 
average weekly wage consists of his hourly wages and the replacement costs for 
the Employer provided health insurance. Sections 8-42-102 and 8-40-201(19)(a), 
C.R.S. 

 Claimant worked an average of at least 55 hours per week prior to the 
injury. Claimant was paid $17.75. His average wages were $976.25. Claimant's 
replacement costs of his health insurance was $800.00 per month or $184.62 per 
week. Claimant's average weekly wage is $1,160.87. Claimant received 
unemployment insurance benefits in an undetermined amount. These 
unemployment benefits reduce the temporary disability benefits Claimant 
receives. Section 8-42-103(f), C.R.S. Therefore, Claimant's temporary total 
disability rate cannot be determined at this time. If the parties are unable to agree 
on the offset, either party may set this matter for a further hearing by fling an 
application.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the emergency treatment Claimant received at 
Presbyterian St. Luke Medical Center Emergency Department on January 25 and 
February 6, 2012. 

3. Insurer is liable for the costs of the medical care Claimant received 
from Alan Lichtenberg, M.D., and others to whom Claimant was referred in the 
usual course of medical care. Insurer shall reimburse Claimant for the costs of 
his prescription medication.  

4. Claimant was temporary and totally disabled from January 18, 2012 
to May 29, 2012, inclusive.  

5. The rate of temporary disability benefits and other issues not 
determined by this order is reserved.  

DATED: July 2, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-415-442-01 

ISSUES 
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 The issues to be determined by this decision are the following:  
 
 1.  Whether Claimant’s need for a total knee replacement is causally 
related to his work-injury of October 21, 1998; and  
 
 2.  If casually related, whether medical benefits should be apportioned. 
 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1.  Claimant is a 61-year-old man who worked for Employer as a 
mechanical contractor.  Claimant alleges that he suffered an injury to his left 
knee on October 21, 1998, when he stepped down while carrying an 80 pound 
dolly.   
 
 2.  Claimant was ultimately treated by Dr. Failinger who diagnosed 
Claimant with a left knee medial meniscal tear, grade 4 chondromalacia in 
intermittent regions throughout the medial femoral condyle, grade 3 
chondromalacia in diffuse areas throughout the medial femoral condyle, and 
grade 2 to 3 chondromalacia of the patella.  
 
 3.  Respondents admitted for the claim and, on April 15, 1999, Dr. 
Failinger performed medial and lateral menisectomies, with chondroplasty of the 
medial femoral condyle on the patella and subchondral drilling (microfracture) of 
the medial femoral condyle.  Respondents’ Exhibit E-123. 
 
 4.  Dr. Failinger noted that his findings during the surgery suggested that 
Claimant would eventually need a total knee replacement.  Respondents’ Exhibit 
C-19.  All treating physicians, as well Respondents’ IME, Dr. Hattem, agree that 
the severe degenerative conditions observed during Dr. Failinger’s surgery 
predated the October 21, 1998, injury. 
 
 5.  Following Dr. Failinger’s surgery, Claimant’s knee condition improved 
and by March 6, 2003, Claimant was noted to be doing fairly well.  Respondents’ 
Exhibit C-20.  Claimant had been prescribed an unloading brace and was 
engaging in physical therapy, which Dr. Failinger noted was resulting in some 
improvement.  Respondents’ Exhibit C-19.  By October 6, 2004, Claimant had 
significantly improved and was reporting that he was pain free 90% of the time.  
Respondents’ Exhibit D-118.  On July 19, 2004, Dr. Failinger again noted that 
Claimant was doing very well considering how much arthritis he had observed.  
Respondents’ Exhibit C-21. 
 
 6.  Dr. Failinger continued to discuss the need for a total knee 
replacement with Claimant, but noted that it was his intention to hold this off as 
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long as possible.  Specifically, Dr. Failinger postponed the need for the total knee 
replacement through a series of cortisone injections and viscosupplementation.  
Dr. Failinger remarked in his notes that he hoped the injections would buy 
Claimant some more time before needing the total knee replacement.  
Respondents’ Exhibit C-23. 
 
 7.  Between Dr. Failinger’s surgery in 1999, and December 11, of 2009, 
Claimant only returned for evaluation four times.  Respondents’ Exhibits C-20 
through C-23.  During these ten years, Claimant continued to report intermittent 
knee pain which was significantly helped by the brace and use of a tens unit.  
Respondents’ Exhibit C-20.  Additionally, cortisone injections seemed to assist in 
relieving Claimant’s arthritic symptoms during this time period.  Respondents’ 
Exhibit C-24. 
 
 8.  Claimant testified that he stopped working for Employer in 1998 (before 
his surgery with Dr. Failinger) and began working for *E1 as a conductor.  In 
1999, Claimant also began working for *E2.  In 2000, Claimant worked for the 
*E3 and the *E4.  From 2001- 2009, Claimant was a maintenance supervisor for 
the *E5.  
 
 9.  After being laid off from the *E5, Claimant went into business for 
himself.  Although Claimant alleges that he never did any self-employed work 
after leaving *E5, but insists he was just “surveying” for jobs, the records from Dr. 
Hawke disagree.  At the time of Dr. Hawke’s initial evaluation Claimant told him 
that he had started a business for mechanical contracting which required lots of 
walking and ladder climbing to put together proposals.  Respondents’ Exhibit B-3.  
Dr. Hawke noted during his testimony that this information came directly from 
Claimant.  Under the social history of Dr. Hawke’s May 9, 2011, report, he notes 
that Claimant is “one-year employee of this company where he is the owner.  He 
has no second jobs.”  Respondents’ Exhibit B-4.  This information is repeated in 
the hand-written notes of Dr. Hawke at Respondents’ Exhibit 6, which supports a 
finding that Claimant told Dr. Hawke about his self-employment and work 
activities.  Claimant further noted on his intake form of May 9, 2011, that he had 
only worked for his current self-employment for 1 year, which also supports the 
notes made by Dr. Hawke.  Respondents’ Exhibit B-8.  Then, on October 17, 
2011, Dr. Hawke noted that Claimant told him he had not been working for about 
a month after suffering a new injury.  Respondents’ Exhibit B-14.  It is simply not 
credible that Dr. Hawke would have gotten Claimant’s self-employment history 
wrong on these multiple occasions. 
 
 10.  Claimant’s work history is important for several reasons.  First, 
Claimant reported to Dr. Failinger that he had a set-back in his knee condition in 
June of 2010.  Respondents’ Exhibit C-24.  This would have been during the 
period of time that Claimant was self-employed as a mechanical contractor, 
walking and climbing ladders.  Then on June 8, 2011, Claimant reported to Dr. 
Hawke that in late May of 2011 he hyper extended his knee after slipping off a 
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curb.  Dr. Hawke noted that Claimant told him that this happened while he was 
bidding on a job.  Respondents’ Exhibit B-10.  Claimant denies that he ever told 
Dr. Hawke that he was working for himself or that his recent hyperextension 
happened while bidding a job.  Claimant is not credible on this issue and it is 
more probably true that Claimant was self-employed or otherwise engaged in 
self-employment activities when he suffered these set-backs and aggravations.  
 
 11.  Prior to the hyperextension event in May of 2011, Claimant was 
undergoing viscosupplementation injections that were continuing to result in a 
lessening of Claimant’s arthritic symptoms.  On April 8, 2011, Dr. Failinger 
specifically noted that Claimant “noted reduced symptoms already.”  
Respondents’ Exhibit C-29.   
 
 12.  However, after Claimant suffered the slip and hyperextension of his 
knee in May of 2011, Dr. Hawke noted that Claimant could no longer straighten 
the knee and it had begun giving out.  Respondents’ Exhibit B-10.  Dr. Hawke 
diagnosed Claimant at that time with an acute right knee strain that “was not 
work-related.”  Respondents’ Exhibit B-11.   
 
 13.  Dr. Hattem and Dr. Hawke opined that Claimant’s knee condition was 
severe, and pre-existed the 1998 injury and subsequent surgery. Dr. Hattem 
noted that the operative report confirmed that the deficit in cartilage was not 
limited to one area of the knee, and the knee joint was infiltrated with loose 
pieces of cartilage from the degenerative process.   
 
 14. Dr. Failinger ultimately referred Claimant to Dr. Johnson for a total 
knee replacement, and on December 20, 2011, Claimant elected to request this 
procedure.  Respondents’ Exhibit C-36.   That request was reviewed by Dr. 
Hattem and the insurer denied the request as not related to the 1998 meniscus 
tear. 
 
 15.  It is unclear what is causing Claimant’s current knee symptoms.  First, 
Claimant suffered from pre-existing left knee pain associated with a work injury at 
Rocky Flats.  Although Claimant denied initially any prior knee pain or conditions, 
the records submitted at Respondents’ Exhibit M dispute that denial.  It is clear 
that Claimant suffered an underlying, pre-existing knee pain associated with this 
1993 pre-existing injury.  Dr. Hawke and Dr. Hattem testified that one would 
expect some symptoms to be associated with the significant degenerative 
conditions that clearly existed before the 1998 injury.  Second, Claimant was 
involved in significant physical activities with numerous employers over the past 
12 years, as well with significant biking.  The medical records reflect pain 
associated with these activities and subsequent work-related injuries and 
aggravations.  Respondents’ Exhibit C-22 (biking); Respondents’ Exhibit C-24 
(June 2010 set-back); Respondents’ Exhibit B-10 (slip with hyperextension).  
Last, Claimant’s private physicians have recently diagnosed Claimant with 
severe pseudogout that is causing Claimant to suffer significant symptoms in 
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both knees, as well as other parts of his body.  Respondents’ Exhibit D-39, 45, 
62.  This pain was so severe in February of 2012 that Claimant needed crutches 
and a cane and his knees demonstrated obvious swelling.  Id.   
 
 16.  It did not appear that Dr. Johnson or Dr. Failinger were made aware 
of this newly diagnosed pseudogout condition.  Claimant confirmed that he did 
not tell them about this diagnosis.  Thus, neither have been able to determine 
what portion of Claimant’s knee pain is truly related to his loss of cartilage.   
 
 17.  Even if Claimant’s current symptoms have advanced due to cartilage 
loss, and he now needs the total knee replacement, there is no evidence to 
suggest that twelve years represents a timeframe that is outside of the norm.  Dr. 
Hattem testified credibly that, even if the partial menisectomy advanced the time 
frame, the other treatments Claimant underwent would have delayed the 
cartilage loss and need for surgery.  The unloader brace, the physical therapy, 
the cortisone injections, and the viscosupplementation all were designed to 
achieve a delay in the inevitable total knee replacement.   
 
 18.  All physicians seem to agree that that the need for the total knee 
replacement is proximally related to the pre-existing condition.   Claimant would 
have needed to obtain this surgery regardless of the 1998 injury, and this would 
have been at his own expense.   
 
 19.  Although all physicians also agree that a menisectomy can advance 
the time-frame of cartilage loss, only Dr. Hattem was asked to address what 
other factors may have extended the time frame and prevented cartilage loss.  
His opinion is the only one that is complete and he is the only physician who 
addressed all factors that may affect the ultimate need for the total knee 
replacement.   
 
 20.  Dr. Hawke noted that he felt that the timeframe for the total knee 
replacement may have been advanced by 40% due to the menisectomy.  Dr. 
Hattem noted that it appeared that Dr. Hawke was “shooting from the hip” when 
he reached that conclusion.  Dr. Hawke did not get to address the affect of the 
unloader brace or other medical care and whether this extended the time frame 
for the total knee replacement.  Moreover, if accepted at face value, Dr. Hawke’s 
conclusion would suggest that Claimant would not have needed the total knee 
replacement for another 10-12 years.  That would make Claimant over 70 years 
old, with 20 years having passed after Claimant was first diagnosed with stage 4 
(bone on bone) chondromalacia.  Not only did Dr. Hattem find this incredible, Dr. 
Failinger’s discussions of the total knee replacement in the early 2000’s does not 
comport with a delay of this sort.   
 
 21.  Moreover, Dr. Hawke is conflicted on the subject of causation.  On 
October 17, 2011, after reviewing the 1999 operative report, Dr. Hawke said: 
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Patient’s condition is of a progressive, degenerative nature, that is 
non-occupational.  Therefore, in my opinion, within a reasonable 
degree of medical probability, his current condition is not related to the 
October 1998 occupational injury.   

 
Respondents’ Exhibit B-14. 
 
 22.  Dr.  Failinger is likewise conflicted having said on October 8, 2011: 
 

I will defer to Dr. Hawke at this point because the patient wants a 
knee replacement and I do not do arthroplasties.  Whether or not this 
is work-related, I will defer to Dr. Hawke, but it sounds like more 
degeneration. 

 
Claimant’s Exhibit 6-30. 
 
 23.  Although Dr. Johnson recommended the procedure, he did not opine 
on causation. 
 
 24.   It is found based on a totality of the evidence that Claimant’s need for 
total knee replacement is not related to his work related injury. 
 

CONCLUSIONS OF LAW 
 

Based on the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law:   
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to Employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive 

of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 
 

3.  To sustain a finding in Claimant’s favor, the Claimant must do more 
than put the mind of the trier of fact in a state of equilibrium. If the evidence 
presented weighs evenly on both sides, the finder of fact must resolve the 
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question against the party having the burden of proof. People v. Taylor, 618 P.2d 
1127 (Colo. 1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
 
 4. In assessing credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’ testimony and 
actions; the reasonableness or unreasonableness of the testimony; the motives 
of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).  
 
 5. In establishing causation, Claimant "must show that the industrial 
injury bears a 'direct causal relationship between the precipitating event and the 
resulting disability.'"  See Garcia v. CF&I Steel, W.C. No. 4-454-548 (ICAO May 
14, 2004). 
 
 6. Where the industrial injury aggravates, accelerates, or combines 
with a pre-existing disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury. H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  

 
 7. However, where Claimant's entitlement to benefits is disputed, 
Claimant has the burden to prove a causal relationship between a work-related 
injury and the condition for which benefits are sought. Thomas v. Aspen Drilling, 
W.C. No. 4-726-417 (May 27, 2008). 
  
 8.  In deciding whether Claimant has met his burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192, 1197 (Colo. App. 2002). 
 
 9.  The causation chain may be severed by an efficient intervening event 
or aggravation.  As provided in Baer v. Sherwin Williams, W.C. No. 4-217-692 
(ICAO March 7, 1996), an efficient intervening injury which causes Claimant's 
subsequent disability and need for further treatment supports the denial of 
benefits. Id.; also see Metz v. Cornerstone Care Center, W.C. No. 4-151-534 
(ICAO March 7, 1994) (Claimant's right knee condition which pre-existed an 
admitted work injury was significantly worsened  in an injury on the weekend 
after the work injury); Baer v. Sherwin Williams, W.C. No. 4-217-692 (ICAO 
March 7, 1996) (after the occurrence of  an admitted low back injury, Claimant 
suffered a subsequent, intervening, back injury while installing a sprinkler system 
at home which necessitated surgical repair of a herniated disc);  Kowal v. JVK 
Enterprises, Inc., W.C. No. 4-271-333 (ICAO September 20, 1996) (when 
Claimant injured his neck while wrestling his manager at work, but did not lose 
any time from work until he experienced severe neck pain while reaching across 
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a restaurant table, the herniated disc in his neck was the natural and probable 
consequence of this event). 
 
 10.  Claimant did not meet his burden of proof to establish that the need 
for a total knee replacement is related to the 1998 work related injury. 
 
 11.  Claimant’s need for a total knee replacement was caused by a 
condition which pre-existed the 1998 work related injury.  The need for a total 
knee replacement represents the natural progression of Claimant underlying 
knee condition.  Claimant’s cartilage condition was already “bone on bone” at the 
time of his 1999 surgery.  Dr. Failinger observed during his 1999 surgery that 
Claimant’s cartilage was essentially gone and labeled it as stage 3 and stage 4 
chondromalacia.   
 
 12. Dr. Hattem and Dr. Hawke opined that Claimant’s knee condition 
was severe, and pre-existed the 1998 injury and subsequent surgery. Dr. Hattem 
noted that the operative report confirmed that the deficit in cartilage was not 
limited to one area of the knee, and the knee joint was infiltrated with loose 
pieces of cartilage from the degenerative process.  Claimant’s knee condition 
was so bad at that time that it was obvious to Dr. Failinger Claimant needed a 
total knee replacement, and all treatment efforts thereafter were designed to 
postpone the inevitable.  Dr. Failinger left his surgery in 1999 knowing that 
Claimant was going to need a total knee replacement.   
 
 13. The evidence further established that Claimant was symptomatic 
prior to the 1998 injury.  Although Claimant denied any prior knee symptoms, Dr. 
Hattem and Dr. Hawke opined that it was unlikely that Claimant was pain free 
prior to the work injury.  Respondents identified 1993 records from Claimant’s 
employer at Rocky Flats in which Claimant reported left knee pain and a work 
injury.  
 
 14.  Dr. Hattem credibly testified that, although Claimant’s 1998 injury and 
subsequent meniscal surgery, had the ability to speed up the need for Claimant’s 
total knee replacement, that did not happen in this case.  Combined with other 
treatment modalities, including injections, physical therapy, and use of an 
“unloader brace” Claimant was able to delay the degenerative process by nearly 
twelve years.  There is no evidence that twelve years represents an abnormally 
short time frame which is outside the parameters of the normal progression of the 
underlying diseases process.  Thus, there is insufficient evidence for Claimant to 
meet his burden of proof on the issue of causation and relatedness of the total 
knee replacement to the 1998 work injury.   
  

ORDER 
 
 
 IT IS, THEREFORE, ORDERED THAT: 
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 1. Claimant’s claim for post-MMI medical care and total knee 
replacement is denied and dismissed. 

 
2. Any and all issues not determined herein are reserved for future 
decision 

 
 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  June 29. 2012_____ 

Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-737-890-01 

ISSUES 

 The issues for determination are temporary total disability benefits from 
January 24, 2012 to April 5, 2012, and temporary partial disability benefits from 
April 6, 2012.  

 

JURISDICTION 

 Respondents allege that there is no jurisdiction to award temporary 
disability benefits as Claimant has reached maximum medical improvement and 
no petition to reopen has been filed (Section 8-43-303, C.R.S.), nor was petition 
to reopen listed as an issue. It is found and concluded that there is jurisdiction to 
hear this matter.  
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 The treating physicians and the DIME physician placed Claimant at MMI 
on June 15, 2010. The determination of MMI was challenged. A hearing was held 
before ALJ Broniak on April 20, 2011 and on March 12, 2012 an order entered 
finding Claimant was at MMI on June 15, 2010. That order has been appealed to 
the ICAO and is not a final order.  

 No petition to reopen is necessary because there is not yet a final order 
that Claimant is at MMI and therefore the claim is not closed. Further, although 
Rule 7-3, WCRP, requires the filing of a petition to reopen, that rule does not 
erect a jurisidictional barrier to adjudicating reopening. See Gardner v. Noreen 
Enterprises, LLC, W.C. No. 4-756-007-03 (ICAO, June 29, 2012). There is 
jurisdiction, and this matter will proceed with the assumption that Claimant was 
placed at MMI on June 15, 2010.  

 

FINDINGS OF FACT 

1. Claimant sustained this compensable injury on October 2, 2007. On 
February 21, 2008, Claimant underwent a left total knee arthroplasty. A revision 
was done on December 2, 2008. On November 17, 2009, a replacement left 
knee implant was performed. Claimant was placed at MMI on June 15, 2010. 
Claimant had permanent restrictions of no lifting or carrying more than 20 
pounds, climbing ladders limited to very occasionally, no walking on pitched 
roofs, no forcible pushing, pulling, crawling, running or impact activities involving 
the left lower leg. Insurer admitted liability for medical benefits after MMI and has 
paid for such care.  

2. Ronald Hugate, M.D., an authorized treating physician, examined 
Claimant on December 28, 2011. He had previously examined Claimant in 
November 2011. Claimant complained that his left knee was loose. Dr. Hugate 
noted some coronal plane motion in his knee. Dr. Hugate felt that the hinge may 
have failed. He recommended a surgery to explore the hinge and replace the 
hinge if it not functioning.  

3. Dr. Hugate, on January 24, 2012, performed surgery on Claimant’s left 
knee. The surgery was a revision left knee arthroplasty. The surgery was 
necessary because Claimant’s had previously received a hinged type knee 
replacement and the hinge pin became loose. Dr. Hugate found during the 
surgery that he hinge in Claimant’s knee had become loose and he replaced the 
hinge.  

4. Claimant was unable to perform any work on the day of the surgery. 
Immediately after the surgery, Claimant was in a wheelchair and was unable to 
perform his usual employment due to his increased restrictions from the surgery.  

5. Dr. Hugate, in a letter on February 21, 2012, indicates that Claimant 
cannot return to his regular employment at that time.  
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6. Dr. Hawke, in a letter on March 8, 2012, stated that Claimant was not 
at MMI when Dr. Hugate recommended the revision left knee arthroplasty. At his 
deposition taken on May 14, 2012, Dr. Hawke stated that he had not examined 
Claimant since the surgery, that he did not know of any intervening events, and 
that he had not seen the operative report. Dr. Hawke stated that he “would have 
anticipated significant improvement at the time of his surgery.” (Transcript of the 
deposition of Dr. Hawke, p.10 line 22 to p. 11, line 8).  

7. Claimant returned to work with a different employer on April 6, 2012. 
Claimant was able to perform this new employment within his restrictions at that 
time. As of May 24, 2012, Claimant had worked for 48 days and had earned 
$5,315.00, an average of $775.10 per week, which is $441.49 less than his 
average weekly wage for this injury.  

 

CONCLUSIONS OF LAW 

 Maximum medical improvement is reached when a claimant’s condition 
“has become stable and when no further treatment is reasonably expected to 
improve the condition.” Section 8-40-201(11.5), C.R.S. Claimant has established 
by a preponderance of the evidence that he is no longer at MMI. When the hinge 
in his knee became loose, his condition was no longer stable. His condition was 
worse than it was when he was last placed at MMI. The surgery he underwent 
was reasonably expected to improve his condition. Claimant was no longer at 
MMI when he underwent the surgery.  

 Respondents argue that Claimant’s worsened condition was not the result 
of the compensable injury, but was the result of a fall Claimant took after he had 
last been placed at MMI. However, no physician has attributed the loose hinge in 
Claimant’s knee and the need for surgery to that fall. The surgery is the direct 
result of the compensable injury, and is not the result of any intervening event.  

A claimant must demonstrate increased disability after MMI in order to 
receive additional temporary disability benefits. City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997). A worsening of 
condition after MMI may entitle a claimant to additional temporary disability 
benefits if the worsened condition caused a "greater impact" on the claimant's 
temporary work capacity than existed at the time of MMI. City of Colorado 
Springs v. Industrial Claim Appeals Office, supra. 
 
 Claimant was unable to perform any work the day of the surgery. In the 
days following the surgery Claimant was in a wheelchair. Claimant was unable to 
perform the usual duties of his employment, and his worsened condition caused 
a greater impact on his work capacity than existed at the time he was last placed 
at MMI. Claimant did not work commencing on the date of the surgery due to his 
restrictions. Claimant is entitled to temporary disability benefits commencing on 
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January 24, 2012. Section 8-42-101(1), C.R.S. Temporary disability benefits 
continue until one of the events listed in 8-42-101(3), C.R.S. Claimant returned to 
work with a different employer on April 6, 2012, and that terminates temporary 
total disability benefits. Section 8-42-101(3)(b), C.R.S. Claimant is entitled to 
temporary total disability benefits from January 24, 2012 through April 5, 2012. 
Insurer has previously admitted and paid temporary total disability benefits at the 
rate of $753.41 per week.  
 
 Claimant was still under restrictions when he began to work again on April 
6, 2012. Claimant was temporarily and partially disabled. Temporary partial 
disability benefits are paid at the rate of two-thirds of the difference between a 
claimant’s average weekly wage at the time of the injury and the average weekly 
wage during the period of temporary partial disability. Section 8-42-106(1), 
C.R.S. Upon his return to work on April 6, 2012, Claimant earned $775.10 per 
week, a loss of $441.69 per week from his average weekly wage at the time of 
this injury. Temporary partial disability benefits are payable at the rate of $294.26 
per week commencing April 6, 2012. Benefits continue until modified or 
terminated pursuant to law. Section 8-42-106(2), C.R.S.  
 

 

ORDER 

 It is therefore ordered that: 

1. Insurer shall pay Claimant temporary total disability benefits at the rate 
of $753.14 per week from January 24, 2012 through April 5, 2012.  

2. Insurer shall pay Claimant temporary partial disability at he rate of 
$441.69 commencing April 6, 2012 and continuing until modified or terminated 
pursuant to law.  

3. Insurer shall pay Claimant interest at the rate of eight percent to 
annum any benefits not paid when due. Section 8-43-410, C.R.S.  

4. Issues not determined by this order are reserved.  

If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final. You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
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procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You 
may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 
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DATED: July 3, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-760-049-01 

ISSUES 

The issues presented for determination are whether the Claimant’s claim 
should be re-opened based upon a change in his condition; whether the Claimant 
is entitled to additional medical benefits to treat the worsened condition; and 
whether the Claimant is entitled to temporary total disability (TTD) benefits. 

FINDINGS OF FACT 

1. The Claimant sustained an admitted injury to his right shoulder on 
May 3, 2008, while working for the Employer.  He received medical treatment for 
approximately five months before his authorized treating physician, Dr. Scott 
Primack, placed him at maximum medical improvement (MMI) on October 10, 
2008.   

2. The Claimant pursued a Division Independent Medical Examination 
(DIME) which Dr. Lynn Fernandez performed.  She concurred with Dr. Primack 
that Claimant had reached MMI as of October 10, 2008.  She also assigned 
permanent impairment.   

3. A hearing in this matter proceeded before ALJ David Cain on 
October 23, 2009.  In his Summary Order dated May 3, 2010, ALJ Cain found 
that Claimant reached MMI on October 23, 2009, was not permanently and 
totally disabled, sustained 16 percent whole person impairment, and did not have 
Complex Regional Pain Syndrome (CRPS) as a result of the May 3, 2008, 
industrial injury. 

4. The Claimant filed a Petition to Re-open his claim and the parties 
proceeded to hearing before ALJ Barbara Henk on February 4, 2011.  ALJ Henk 
found that Dr. Wunder’s opinion is that Claimant has CRPS, that the CRPS is 
worse, and is recommending a reopening of the case for additional tests and 
treatment of the CRPS.  However, ALJ Henk found that ALJ Cain has already 
ruled that Claimant does not have CRPS as a result of his admitted work injury. 
Thus, ALJ Henk concluded that Claimant’s work-related condition had not 
worsened since MMI and denied the Petition to Re-open.   
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5. The Claimant has continued to receive maintenance medical 
treatment with Dr. Wunder.  On April 15, 2011, Dr. Wunder evaluated the 
Claimant and noted that Claimant reported his pain was worse and that he was 
experiencing burning pain in his right upper extremity, swelling, and reduced 
shoulder mobility.  Dr. Wunder’s objective exam noted mild diffuse allodynia, 
visible edema and hyperhidrosis in Claimant’s right hand.  Dr. Wunder continued 
to diagnose Claimant with CRPS as well as chronic adhesive capsulitis and 
myofascial pain.  Dr. Wunder opined that Claimant’s physical findings suggest 
that his CRPS is worse.  He again recommended a repeat stress thermogram, 
QSART and three-phase bone scan.  Dr. Wunder changed Claimant’s morphine 
prescription to Kadian and increased the dosage.  Dr. Wunder continued to 
prescribe gabapentin and naproxen.   

6. Based on Dr. Wunder’s April 15, 2011, medical report, Claimant 
filed another Petition to Re-Open his claim on May 12, 2011. 

7. Since filing the Petition to Re-open, Dr. Wunder has increased 
Claimant’s gabapentin dosage to 1200 mg and increased the Kadian dosage 
from 20 mg to 30 mg.   

8. On April 29, 2011, the Claimant reported to Dr. Wunder that he was 
somewhat better and he rated his pain at 5-6 with 10 being the worst.  Claimant’s 
previous pain rating was 7-8.  Dr. Wunder noted that Claimant’s physical exam 
was “quite striking” in that he has easily visible edema in the right upper 
extremity.  Dr. Wunder acknowledged that the edema could due to dependent 
posturing, but he continued to suspect CRPS as the appropriate diagnosis.   

9. Claimant returned to Dr. Wunder on July 25, 2011, and reported 
that his symptoms had worsened. Claimant now had pain in the right side of his 
head that radiates into his teeth.  He told Dr. Wunder that he was functional 
otherwise and was able to mow the lawn and do some other household activities.  
The physical examination showed no deterioration.  Dr. Wunder noted that 
Claimant has minor findings suggesting CRPS which have fluctuated over time.   

10. Claimant reported to Dr. Wunder on March 8, 2012, that his pain 
had improved and that he was functionally improved and able to do more around 
the house.  Claimant had not returned to work.   

11. The Respondents referred Claimant to Dr. Floyd Ring for an 
independent medical examination (IME).  Dr. Ring examined the Claimant on 
November 16, 2010, and also reviewed the Claimant’s medical records.  Dr. Ring 
noted that Claimant showed signs of guarding the shoulder.  Dr. Ring noticed 
that there was slight discoloration that decreased with elevation.  There were no 
trophic changes and no hair or nail changes.  There was no evidence of 
hyperhydrosis.  Temperature changes were equal for each upper extremity and 
there were no signs of significant allodynia.  
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12. Dr. Ring’s final opinion was that the Claimant did not have CRPS 
because no objective data supported that diagnosis.  Dr. Ring also opined that 
Claimant remained at MMI.  Dr. Ring noted that the slight swelling and 
discoloration was most likely from dependent posturing.  Dr. Ring also 
recommended a psychological exam.  

13. Claimant underwent a psychiatric IME with Dr. Stephen Moe on 
March 2012.  Dr. Moe evaluated the Claimant and reviewed the medical records.  
He assessed Claimant as suffering from a right shoulder injury and chronic pain.  
Dr. Moe diagnosed Claimant with an “Adjustment Disorder with mixed features of 
Depression and Anxiety, mild in severity” which he believes is a response to 
Claimant’s persistent physical condition.  Dr. Moe recommended a trial of 
antidepressants such as Cymbalta or Effexor as well as a trial of psychotherapy.  
Dr. Moe recommended a trial of four sessions and if the treatment resulted in 
demonstrable gains, he recommended an additional four to six sessions. Dr. Moe 
did not believe Claimant required psychiatric-based work restrictions. 

14. Dr. Moe acknowledged that were some inconsistencies in his 
evaluation which Dr. Moe believed were attributable to Claimant’s personal 
factors such as education, lack of sophistication, and language barrier coupled 
with normal inconsistencies developed over time.  Dr. Moe did not believe the 
Claimant displayed features of somatization or intentional exaggeration.   

15. The Respondents sent the Claimant back to Dr. Ring on March 21, 
2012.  In his report, Dr. Ring noted that Claimant’s rated his pain at 5-8, which is 
the same rating Claimant gave his pain in November 2010.  Dr. Ring again 
performed a physical examination of Claimant and noted that his range of motion 
remained the same.  Dr. Ring could detect no changes in Claimant’s condition as 
compared to the November 16, 2010, evaluation.  Dr. Ring also noted that while 
Claimant may have switched medications with some increases in dosages, he 
attributed the changes to increased tolerance is not uncommon.  It was Dr. 
Ring’s ultimate opinion that Claimant remained at MMI for his right shoulder 
condition.  

16. The Claimant testified during the hearing that he feels anxious 
when he is in a group of people and that he feels depressed because he cannot 
do the things he used to do.  He feels dependent on other people.  Claimant also 
explained that he did not experience these feelings prior to his work injury.  Dr. 
Wunder had prescribed an antidepressant in April 2012, but Claimant stopped 
taking it because it caused excessive drowsiness.   

17. The Claimant also said he experiences more pain now than he has 
in the past and the pain is more intense.  This statement contradicts Claimant’s 
reports to Dr. Wunder in March 2012 that he could perform more household 
activities and that his pain had improved.   
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18. Dr. Ring testified during the hearing consistent with his reports.  He 
reiterated his opinion that Claimant does not have CRPS, but that he does suffer 
from adhesive capsulitis in his right shoulder as well as myofascial pain.  Dr. Ring 
believes that Claimant’s right upper extremity edema and other symptoms are 
related to dependent posturing because the Claimant refuses to move his right 
arm.  Dr. Ring also raised the possibility that psychological stressors or a pain 
disorder might be affecting Claimant which is why he had recommended a 
psychiatric evaluation in November 2010.  Dr. Ring admitted that Claimant is a 
chronic pain patient and that it is extremely common for chronic pain patients to 
develop depression or anxiety.   

19. Dr. Moe also testified during the hearing concerning his evaluation 
of the Claimant.  Dr. Moe does not believe that Claimant is overwhelmed by his 
physical or psychological condition; however, he indicated that Claimant’s 
depression and anxiety could worsen in conjunction with Claimant’s chronic pain. 
Dr. Moe reiterated his opinion that it is reasonable to try psychotropic 
medications and psychotherapy although he did not expect the Claimant to make 
significant gains.  Dr. Moe agreed that Claimant had no indications of depression 
or anxiety in his history. 

 

CONCLUSIONS OF LAW 

6. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
7. The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 
 

8. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
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been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   

9. Claimant shoulders the burden of proving his condition has changed 
and his entitlement to benefits by a preponderance of the evidence.  Section 8-
43-201, supra; see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 
1986).  A change in condition refers either to change in the condition of the 
original compensable injury or to change in claimant's physical or mental 
condition which can be causally connected to the original injury.  Chavez v. 
Industrial Commission, 714 p.2d 1328 (Colo. App. 1985). 

10. The Claimant has failed to establish that his claim should be re-opened 
based upon a change in his physical condition.  The persuasive and credible 
evidence demonstrates that Claimant’s physical condition has not changed since 
he was placed at MMI.  While Claimant may subjectively report a worsening, 
there is no objective evidence to substantiate his assertions.  The changes or 
increases in medications are insufficient to support a worsening given the 
testimony of Dr. Ring.  Dr. Ring credibly explained that increases in dosages or 
changes in medications do not necessarily indicate a worsening of pain or of his 
physical condition.  Further, Dr. Ring found no changes in Claimant’s physical 
condition between the two dates he examined the Claimant and Dr. Wunder’s 
treatment notes document many inconsistencies in the Claimant’s presentation 
throughout the course of his treatment. Dr. Wunder’s opinion that Claimant’s 
condition worsened as of April 15, 2011, is simply not supported by the other 
credible medical evidence.  In fact, on March 8, 2012, the Claimant reported to 
Dr. Wunder that he experienced an improvement in his pain and functioning.   

Claimant, however, has established that his claim should be re-opened 
based upon development of an adjustment disorder with mild depression and 
anxiety as a result of his chronic pain condition in his right shoulder.  The chronic 
pain condition is a direct result of the compensable work injury the Claimant 
sustained on May 3, 2008.  Dr. Moe explained that although the Claimant’s 
psychological factors are not significantly affecting his physical symptoms, he 
does exhibit some mild depression and anxiety.  He believed that Claimant could 
benefit from medications and psychotherapy.  Dr. Moe specifically opined that 
from a psychiatric standpoint, the Claimant does not require work restrictions.   

11. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  

Claimant is entitled to medical treatment to cure and relieve the 
psychological conditions per the recommendations of Dr. Moe.  Dr. Moe 
recommended a trial of four psychotherapy sessions, preferably with a Spanish 
speaking therapist, and that if Claimant made demonstrable gains, an additional 
four to six sessions should be provided.  Dr. Moe also recommended a trial of an 
anti-depressant such as Cymbalta or Effexor and depending on the outcome of 
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that medication, a SSRI (selective serotonin reuptake inhibitor) could be 
considered.  The Respondents shall be liable for the psychiatric treatment 
recommended by Dr. Moe. 

The Claimant has not proven that he is entitled to additional medical 
treatment to cure and relieve him of the effects of the physical component of his 
industrial injury other than the medications and treatment already being provided.   

12. Claimant has failed to establish that he is entitled to TTD.  The basis 
for re-opening the claim is the development of psychological conditions related to 
his work injury rather than a worsening of his physical condition.  Given the 
absence of work restrictions associated with Claimant’s psychological conditions, 
Claimant’s worsened condition has no greater impact on his work capability than 
existed at the time he was placed at MMI.  See City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  In other words, 
Claimant has no increased disability as a result of his worsened condition and is 
therefore not entitled to TTD 

 

ORDER 

 It is therefore ordered that: 

1. Claimant’s petition to reopen his claim based upon development of a 
psychiatric condition related to his industrial injury is granted.  

2. Claimant is entitled to medical benefits to cure and relieve the psychiatric 
condition as recommended by Dr. Moe. 

3. Claimant is not entitled to TTD benefits.   

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 3, 2012 
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Laura A. Broniak 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-841-882-04 

ISSUES 

The issues for determination included various penalty issues as stated in 
the Claimant’s application for hearing and attorney fees and costs for the filing of 
unripe issues as stated in the Respondent’s response to the application. 

 

FINDINGS OF FACT 

1. The Claimant sustained a work injury on August 23, 2010 to her left 
upper extremity.  Her primary authorized treating physician (ATP) was Eric O. 
Ridings, M.D.  Eventually, the Claimant was referred to a surgeon, Alan W. Bach, 
M.D., for surgery that took place on November 17, 2010.   

2. Prior to the surgery, Dr. Ridings opined that the Claimant could 
return to modified work after the surgery on November 23, 2010, with the only 
restriction of no use of the left upper extremity for six weeks.  Because the 
Claimant is a teacher and the restriction could be easily accommodated, the 
adjuster on the claim, [Adjustor], arranged for a modified return to work offer, 
which was approved by Dr. Ridings and sent to the Claimant on November 15, 
2010, pursuant to Rule 6-1(A)(4).  The Claimant’s modified employment was to 
start on November 23, 2010.   

3. On November 22, 2010, [Adjustor] became aware of a conflicting 
medical opinion about return to work from the surgeon, who had taken the 
Claimant off work for two weeks.  [Adjustor] contacted the offices of the doctors, 
but not the doctors personally, to request a clarification of the conflicting medical 
opinions. A message left for Dr. Bach from contact by [Adjustor] to his office 
stated: “Dr. B has new restrictions RE: Danielle Snelson.”   

4. Later on November 22, 2010, [Adjustor] received a clarification from 
Dr. Ridings that the Claimant was able to return to work in her cast and sling as 
indicated in the previous modified return to work letter.   
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5. After receipt of Dr. Ridings’ report, [Adjustor] sent a new modified 
return to work letter to the Claimant on November 22, 2010 for return to work on 
November 29, 2010, pursuant to Rule 6-1(A)(4).   

6. Prior to surgery, the Claimant had not lost any time from work.  
Subsequent to the surgery, a General Admission of Liability (GAL) was filed by 
[Adjustor], admitting for the lost time between surgery and the modified return to 
work offer.   

7. A hearing was held on October 25, 2011 before the undersigned 
ALJ regarding the Claimant’s entitlement to temporary total disability (TTD) 
benefits after surgery.  In an Order dated December 8, 2011, the undersigned 
found:  “It is clear that Dr. Ridings changed his mind as a result of [Adjustor]’s 
intervention” and found that it was more likely than not that the Claimant was 
unable to work after surgery through December 8, 2010.     

8. On December 27, 2010, [Adjustor] timely filed a GAL reflecting the 
December 8, 2010 order of the undersigned ALJ.  Even prior to issuing the GAL, 
[Adjustor] sent the Claimant a check for the ordered TTD benefits on or about 
December 15, 2010.   

9. This claim was being managed as a medical only claim prior to the 
Claimant’s surgery as the Claimant was never taken off until then.  The first GAL 
was filed on December 3, 2010, after the Claimant’s surgery.  The GAL admitted 
for TTD for lost time between the surgery and the return to modified duty offer 
commencement date.   

10. After receipt of the order finding the Claimant entitled to TTD 
benefits after the surgery without regard to the return to modified employment 
offers, [Adjustor] timely filed a GAL admitting for the TTD benefits as found by the 
ALJ, inclusive of interest.     

11. On March 9, 2011, Dr. Ridings recommended that the Claimant 
have a left stellate ganglion block “for diagnostic and hopefully therapeutic 
purposes” and referred her to Stephen Ford, M.D. for the block.   

12. In an undated fax cover sheet, Dr. Ford’s office requested 
authorization for a block but it was to the lumbar and thoracic spines and was 
described in the fax cover sheet as a bilateral transforaminal ESI at L4-5 and 
T12-L1, with dates of service from March 31, 2011 to June 30, 2011.   
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13. Prior to receipt of the fax cover sheet, [Adjustor] spoke to Dr. Ford’s 
office and verbally authorized the injection scheduled on March 31, 2011.  The 
Claimant scheduled her own appointment for March 31, 2011, as she was going 
to be gone during the spring break time.   

14. There was never any discussion by [Adjustor] with Dr. Ford’s office 
as to where the procedure was to be done.     

15. Upon receipt of the fax authorization request that listed a 
lumbar/thoracic ESI instead of the procedure for which Dr. Ridings had referred 
the Claimant, [Adjustor] asked Dr. Ford’s office to explain the request since it was 
for a procedure that seemed unrelated to the Claimant’s injury.   

16. The Claimant had an appointment with Dr. Ford on March 31, 2011, 
but did not receive an injection.  The appointment consisted of “15 minutes of 
face to face time …discussing symptoms, history, plan and options.”  The plan 
was described as a left stellate ganglion block.  Since the injection had been 
verbally authorized, it was [Adjustor]’s understanding that the Claimant chose to 
only discuss the procedure with Dr. Ford at the March 31, 2011 appointment.   

17. On April 4, 2011, Dr. Ford’s office faxed another request for the 
injection.  On April 5, 2011, [Adjustor] sent a letter to Dr. Ford requesting medical 
documentation for the changed procedure of a bilateral transforaminal ESI.  She 
specifically stated in the letter that the request for that particular procedure was 
not a completed request.  There is a notation dated April 7, 2011, on the original 
fax cover sheet, apparently by an office staff person in Dr. Ford’s office that 
states:  “Still need Dr. Ford to fill out questions [Adjustor] will fax form to me & I 
will get to Dr. Ford.”   

18. Dr. Ford responded to [Adjustor] on April 7, 2011, indicating that the 
request for a bilateral transforaminal ESI was a “scheduling mistake.”  The 
corrected authorization request from Dr. Ford’s office was sent and received on 
April 27, 2011.  It was authorized the same day.   

19. The Claimant received the correct left stellate block on May 19, 
2011.   

20. On June 13, 2011, Dr. Ridings referred the Claimant to Dr. 
Schakaraschwili for a QSART test.   
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21. Prior to the referral to Dr. Schakaraschwili, the Claimant had 
obtained a claimant independent medical examination (IME) with Dr. 
Schakaraschwili.  The Respondent’s counsel wrote to Dr. Ridings on June 15, 
2011, asking about the referral since it is unusual to have a referral from an ATP 
to an IME.   

22. On June 21, 2011, Dr. Ridings responded that he was unaware that 
the Claimant had a Claimant IME prior to his referral and that he refers all 
patients requiring a QSART test to Dr. Schakaraschwili.   

23. Upon receipt of the report from Dr. Ridings, [Adjustor] verbally 
authorized the QSART test with Dr. Schakaraschwili.  A notation on the 
prescription form indicates:  “6/24/11 – authorized by Summer Rainey @ District 
11.”  [Adjustor] again orally authorized the QSART appointment on July 6, 2011.   

24. The Claimant had an appointment with Dr. Schakaraschwili on July 
15, 2011.  This appointment was not set by [Adjustor].  The Claimant was 
unaware of the July 15, 2011 appointment and was on vacation out of state at 
the time.  When Dr. Schakaraschwili’s office called her to remind her of the 
appointment, she was told that she had to be off medications for seven days prior 
to the test.  The Claimant was not able to attend the appointment but did not 
reschedule it at that time.   

25. On August 4, 2012, [Adjustor] received a fax from Dr. 
Schakaraschwili’s office requesting authorization of the QSART test.  [Adjustor] 
again verbally authorized the test.  Dr. Schakaraschwili’s office then requested 
that [Adjustor] sign a written contract for the QSART test.    

26. The Respondent is a public entity that uses taxpayer money to 
operate.  As a result, adjusters are not allowed to enter into any contract binding 
the Respondent to pay for services.  Employees are prohibited from “making any 
commitment or procurement that financially obligates the [Respondent].”   

27. On August 12, 2011, [Adjustor] wrote to Dr. Schakaraschwili’s office 
telling them that she could not sign the contract but that the evaluation was 
authorized and that the Respondent would “agree to pay per the Workers’ 
Compensation Treatment Guidelines and Colorado Workers’ Compensation 
Medical Fee Schedule.”     

28. Verbal authorizations are given by the Respondent because those 
are quicker in moving the care forward.  Verbal authorizations are almost 
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universally accepted by the Respondent’s providers without further request for 
written authorizations.   

29. [Adjustor] researched further and determined that Dr. 
Schakaraschwili was part of the CorVel PPO network.  On August 22, 2011, 
[Adjustor] informed Dr. Schakaraschwili’s office that the Respondent would pay 
for the QSART per the contractual rate of the CorVel Network and CROM, with 
which Dr. Schakaraschwili is associated.   

30. On September 1, 2011, [Adjustor] scheduled the appointment with 
Dr. Schakaraschwili.  Because the Claimant is a teacher and most teachers 
usually do not want to miss days they are scheduled to teach students and 
because having teachers with their children is extremely important to the learning 
process, [Adjustor] scheduled the appointment for a non-student contact day.  Dr. 
Schakaraschwili’s office did not have an available appointment for such a day in 
September, so [Adjustor] scheduled the appointment for the first non-student 
contact day appointment available, which was October 14, 2011.  Upon contact 
from the Claimant’s attorney requesting an earlier appointment, [Adjustor] 
rescheduled the appointment to September 21, 2011, although that was a 
student contact day.   

31. The Claimant underwent a bone scan on September 23, 2011.  
[Adjustor] had no advanced knowledge that the bone scan appointment had been 
set on September 23, 2011 as she did not set it.   

32. The Claimant coded her time off work for September 23, 2011, as a 
workers’ compensation time off.  Because [Adjustor] did not know about the bone 
scan appointment, she informed Payroll that the workers’ compensation code for 
time off on September 23, 2011, was not approved.   

33. On September 26, 2011, [Adjustor] confirmed that the Claimant had 
a bone scan appointment on September 23, 2011, and informed Payroll that 
because a valid worker’s compensation appointment occurred, workers’ 
compensation leave was approved for the date.   

34. A TTD check for TTD on September 23, 2011, was issued on 
September 29, 2011.   

35.  When Dr. Ridings prescribes physical therapy, the prescription is 
faxed to Action Potential physical therapy, who then calls [Adjustor] for 
authorization.   
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36. On January 12, 2011, [Adjustor] authorized twelve PT visits from 
January 12, 2011, to February 24, 2011.  On March 10, 2011, Action Potential 
contacted [Adjustor], who authorized eight visits from March 10, 2011, to April 7, 
2011.   

37. [Adjustor] was not contacted between February 24, 2011, and 
March 10, 2011 for authorization from Action Potential.  Every time she has been 
contacted for authorization for physical therapy, she has authorized it.     

38. On March 14, 2011, a few days after authorization was given for PT 
on March 10, 2011, the Claimant indicated to Dr. Ridings that she had “just heard 
from PT late Thursday” but could not get back in until the first of April.  The 
Claimant was actually seen on March 31, 2011, after cancelling an appointment 
on March 14, 2011.  Appointments were offered to the Claimant on March 15, 
2011 and March 17, 2011.  The physical therapist has accommodated Claimant 
by coming in early and leaving late. 

39. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that the Respondent violated a provision of the Act, Rules, 
failed or refused to perform any duty enjoined on them within the time prescribed, 
or failed or refused to obey any order, judgment, or decree. 

40. The ALJ finds that although the actions of the Respondent in 
adjudicating the claim herein may fall short in some particulars, under the totality 
of the circumstances, the Respondent’s actions were reasonable when 
measured by an objective standard. 

41. The Respondent seeks attorney fees and costs from the Claimant 
for filing an application with issues that are not ripe. The Respondent avers that 
issues 1, 2, and 6 in the Claimant’s statement of specificity that is part of the 
application for hearing were not ripe for hearing. Those issues involved: 1) 
dictating medical care; 2) Non-payment of TTD; and, 6) Non-payment of TTD for 
the day in which the Claimant underwent a work-related bone scan. 

42. The ALJ finds that although the Claimant has failed to meet her 
burden in establishing penalties against the Respondent, the penalty issues 
endorsed by the Claimant were ripe for adjudication. The ALJ finds there were no 
legal impediments to the resolution of the pertinent issues as endorsed. 

43. The Respondent has failed to establish that they are entitled to 
attorney fees and costs for the endorsement of unripe issues. 
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CONCLUSIONS OF LAW 

 

DICTATING MEDICAL CARE 
 

1. The Claimant alleges a penalty for dictation of care pursuant to 
CRS 8-43-503(3) and Rule 16-3.  It is the Claimant’s allegation that but for the 
adjuster’s intervention, the authorized treating physician (ATP) would not have 
changed the Claimant’s return to work date after surgery. 

2. CRS 8-43-503(3) states that parties to a claim “shall not dictate to 
any physician the type or duration of treatment or degree of physical impairment.”  
Likewise, Rule 16-3 states that a payer may not dictate the type or duration of 
treatment.  Although the ALJ previously found that but for the intervention of the 
adjuster, Dr. Ridings would not have changed his mind regarding return to work, 
the Claimant has presented no evidence that [Adjustor] “dictated care” to any 
ATP.  She did not speak to either Dr. Bach or Dr. Ridings.  The evidence shows 
a message left for Dr. Bach from contact by [Adjustor] to his office that merely 
states: “Dr. B has new restrictions RE: Danielle Snelson.”   

3. While contacting the offices of the ATPs in the case to question the 
change in medical restrictions when a return to modified work offer is pending 
may be “intervention,” the Claimant has failed to show that [Adjustor] issued 
“commands” to the ATPs to change the restrictions.   

4. CRS 8-43-403(3) has been construed to preclude an insurer’s 
representative from issuing commands to a treating physician as to the type of 
treatment to be provided to a claimant.  York v. Larchwood Inns, WC No. 4-365-
429 (ICAO, November 7, 2002).  Even inappropriate conduct on the part of an 
adjuster, does not necessarily rise to “dictating care.”  George v. T and M, Inc., 
WC No. 4-609-400 (ICAO, September 21, 2006). 

5. Neither Dr. Bach nor Dr. Ridings testified or provided any evidence 
that they felt pressured, obligated or ordered to change the time off work or 
restrictions based on the telephone calls to their offices asking for a clarification 
of conflicting restrictions to a pending return to work offer.  Neither testified or 
provided evidence that he did not utilize his independent judgment in changing 
work restrictions. 
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6. The Claimant has failed to prove a violation of the Act or Rules.  
Even if she had, however, she failed to prove that the adjuster acted 
unreasonably as measured by an objective standard of reasonableness when 
there was an outstanding modified return to work offer pending and she received 
conflicting restrictions while the offer was pending. 

 

NON-PAYMENT OF TTD 

1. The Claimant alleges a penalty for non-payment of TTD for the time period off 
work after surgery pursuant to CRS 8-43-203(2)(b)(I). 

2.  There is no requirement in the Worker’s Compensation Act that requires an 
admission to be filed for TTD benefits.  It is the Claimant’s burden to prove 
entitlement to TTD benefits.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985). 

3. Temporary disability benefits are payable if the industrial injury causes a 
disability that results in temporary wage loss.  CRS 8-42-103(1); PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

4. Expressly relying on Allison v. Industrial Claim Appeals Office, supra, ICAO 
has issued a series of decisions which have held that the insurer has no legal 
obligation to admit for temporary disability benefits.  Beuke v. Mountain Trail 
Youth Camp, Inc., WC No. 4-348-960 (ICAO, July 8, 1999), citing Wood v. CZ 
Courier Ltd., WC No. 4-274-394 (ICAO, May 22, 1998); Gonsalves v. The 
Aspen Branch Floral Arts, WC No. 4-234-403 (ICAO, May 1, 1998); Butler v. 
Bridgemaster, Inc., WC No. 4-267-417 (ICAO, March 31, 1998); and Griffith v. 
Miller Brothers, Inc., WC No. 4-153-811 (ICAO, December 31, 1996). 

5. CRS 8-43-203(2)(b)(I) provides that if liability is admitted, the admission must 
specify the amount of compensation to be paid, to whom the compensation 
will be paid, the period for which compensation will be paid and a payment 
thereon shall be made immediately.   

6. The Claimant has failed to prove a violation of CRS 8-43-203(2)(b)(I).  
Liability was not admitted until December 3, 2010.  The GAL filed on that day 
met the requirements of CRS 8-43-204(2)(b)(I).  Because it is the Claimant’s 
burden to prove entitlement to TTD benefits, and because there was a factual 
dispute as to TTD benefits after a modified return to work offer was made, 
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there was no statutory requirement for the Respondent to admit for any other 
TTD benefits until the ALJ issued his order of December 8, 2011.  At that 
time, a timely admission was filed and TTD benefits were paid immediately, 
with interest.  Because there was no violation of the statute, there can be no 
imposition of a penalty. 

 

REFERRAL TO DR. FORD 

1. The Claimant alleges a penalty for delay in receipt of a left stellate 
ganglion block from a referral by her ATP to Dr. Ford pursuant to CRS 8-42-
101(1)(a) and Rule 16-10(F). 

2. CRS 8-42-101(1)(a) requires that the employer provide medical 
treatment reasonably needed.  Rule 16-10(F) provides that unreasonable delay 
or denial of prior authorization is subject to penalties. 

3. [Adjustor] testified that she orally authorized a left stellate ganglion 
block.  The Claimant set the appointment for March 31, 2011 herself to 
accommodate her vacation over spring break.  Thus, there was some delay 
getting the injection that was due to the Claimant being gone over spring break.   

4. The usual procedure for authorization is that [Adjustor] will verbally 
authorize the recommended treatment when she receives a telephone call from a 
provider.  For most providers and procedures an oral authorization is sufficient.  If 
requested, [Adjustor] will put a notation on a fax authorization request that the 
medical treatment is authorized and will be paid pursuant to the fee schedule.   

5. Here, the left stellate injection block was verbally authorized but 
[Adjustor] then received a fax request for a procedure that did not seem to be 
related to Claimant’s injury in that her injury was her left upper extremity and the 
procedure requested was for lumbar and thoracic spine transforaminal epidural 
steroid injections.  [Adjustor] requested that Dr. Ford’s office explain why the 
procedure for which the Claimant had been referred by the primary ATP was 
changed by Dr. Ford.   

6. On April 7, 2011, Dr. Ford responded that the procedure requested 
in the written request for authorization was a “scheduling mistake.”  A correct 
written request for authorization of the left stellate ganglion block was not sent to 
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[Adjustor] until April 27, 2011.  [Adjustor] responded on the same date providing 
written authorization for the correct procedure. 

7. There was no “unreasonable delay or denial” of prior authorization 
for the referral to Dr. Ford for a left stellate ganglion block.  A left stellate ganglion 
block was authorized verbally by [Adjustor].  Dr. Ford’s office unfortunately 
forwarded a written request for a procedure that was not the same procedure or 
to the same part of the body as the referral from Claimant’s primary ATP.  It was 
reasonable conduct for the adjuster to question an invasive procedure to the 
wrong body part.  That questioning does not amount to a violation of the statute 
requiring provision of reasonably needed medical treatment.    

8. Neither is there a violation of Rule 16-10(F).  The Rules allow a 
payer to question an incomplete request.  [Adjustor] wrote a letter to Dr. Ford on 
April 5, 2011, specifically stating that the request for the procedure was not a 
completed request and requesting the medical documentation for this new 
procedure.  Rule 16-9(E) provides:  “To complete a prior authorization request, 
the provider shall concurrently explain the medical necessity of the services 
requested and provide relevant supporting medical documentation.”  The request 
from Dr. Ford for authorization of a lumbar and thoracic procedure for a left upper 
extremity injury was an obviously incomplete request and it was the right (and 
duty) for the adjuster to seek clarification of the request.   

9. There has been no violation of the statute or rule and a penalty 
cannot be imposed.  Even if a violation of the statute or a rule had occurred, 
however, the adjuster’s action in questioning the request for authorization of a 
wrong procedure for the injury at issue was objectively reasonable. 

 

REFERRAL TO DR. SCHAKARASCHWILI 

1. The Claimant alleges a penalty for delay in the referral from the 
ATP to Dr. Schakaraschwili for a QSART test pursuant to CRS 8-42-101(1) (a) 
and Rule 16-10(F). 

2. CRS 8-42-101(1)(a) requires that the employer provide medical 
treatment reasonably needed.  Rule 16(F) provides that unreasonable delay or 
denial of prior authorization is subject to penalties.   
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3. Rule 16 does not require that prior authorizations must be in 
writing.  (The rule recommends that confirmation be confirmed in writing but does 
not require it).  In fact, in reading Rule 16, the emphasis is on quick 
authorizations when possible.  Rule 16-9(B) provides that prior authorization may 
be granted immediately.    

4. Upon receipt of the referral of the Claimant to Dr. Schakaraschwili, 
the attorney for Respondent wrote asking for a completed request from the 
referring physician, Dr. Ridings, requesting an explanation of a referral to a 
previous claimant independent medical examiner.  Dr. Ridings provided the 
completed request on June 21, 2011 and the referral was authorized on June 24, 
2011.  There was no unreasonable delay or denial of the QSART test. 

5. Dr. Schakaraschwili’s office did not request a written contract be 
entered into until August 4, 2011, after the first appointment of July 15, 2011, had 
been scheduled.  [Adjustor] wrote to Dr. Schakaraschwili’s office on August 12, 
2011, again authorizing the appointment and agreeing to pay pursuant to the 
Colorado Fee Schedule.  Again, there was no unreasonable delay or denial of 
treatment.  [Adjustor] reaffirmed that the QSART was authorized and would be 
paid for pursuant to the Colorado Fee Schedule, which is the payment for which 
Dr. Schakaraschwili would be bound to pursuant to CRS 8-42-101(3)(a)(I) which 
makes it “unlawful, void and unenforceable” for a medical provider to “contract 
with, bill, or charge” in excess of the fee schedule.   

6. Despite two verbal authorizations and written authorization with a 
promise to pay fees per the fee schedule, [Adjustor] did further research and 
determined that Dr. Schakaraschwili’s practice was part of the CorVel PPO 
network and the promised payment pursuant to that contractual rate was 
apparently satisfactory to Dr. Schakaraschwili’s office as the office allowed 
[Adjustor] to set an appointment. 

7. After the payment issue was resolved to Dr. Schakaraschwili’s 
office on September 1, 2011, [Adjustor] set an appointment for the first available 
date that was a non-student contact day.  After receipt of a request to schedule 
the appointment sooner, [Adjustor] rescheduled the appointment on September 
7, 2011 to September 21, 2011, which was a teaching day.  

8. The Claimant has failed to prove that there was any unreasonable 
delay or denial of prior authorization of the QSART test as required by Rule 16-
11(F) to be the subject of a penalty.  There were numerous authorizations and 
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communications between Dr. Schakaraschwili’s office and [Adjustor].  If there 
was any delay in receipt of the actual test in this matter, they were caused by Dr. 
Schakaraschwili’s office by first scheduling an examination with the Claimant 
without notice to the Claimant who was out of town and then by not accepting an 
agreement for payment pursuant to the fee schedule, which is the payment Dr. 
Schakaraschwili would be required to accept.   

 

BONE SCAN 

1. The Claimant alleges a penalty for non-payment of TTD after a 
bone scan pursuant to CRS 8-43-203(2)(b)(I). 

2. The Claimant was timely paid TTD benefits for the bone scan 
appointment.   

3. The Claimant has failed to prove a violation of statute or rule for 
non-payment of TTD benefits for a bone scan appointment set on September 23, 
2011. 

 
 

DELAY IN PROVISION OF PHYSICAL THERAPY 
 

1. The Claimant alleges a penalty for non authorization of a physical 
therapy prescription dated February 24, 2011 until March 29, 2011 pursuant to 
CRS 8-42-101(1)(a) and Rule 16-10(f). 

2. CRS 8-42-101(1)(a) requires that the employer provide medical 
treatment reasonably needed.  Rule 16-10(F) provides that unreasonable delay 
or denial of prior authorization is subject to penalties.   

3. The Claimant has failed to prove that the Respondent denied any 
PT authorization request between January 12, 2011 and March 10, 2011.  
Documents from Action Potential show that every PT authorization request was 
timely responded to, and authorized by, the Respondent.  There was no 
authorization request between January 12, 2011 and March 10, 2011 that the 
Respondent denied.  Therefore, there has been no violation of statute or rule for 
which a penalty can be imposed. 
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ATTORNEY FEES AND COSTS 
 

1. The Respondent seeks attorney fees and costs from the Claimant 
for filing an application with issues that are not ripe. The Respondent avers that 
issues 1, 2, and 6 in the Claimant’s statement of specificity that is part of the 
application for hearing were not ripe for hearing. Those issues involved 1) 
dictating medical care; 2) Non-payment of TTD; and, 6) Non-payment of TTD for 
the day in which the Claimant underwent a work-related bone scan. 

2. The statute concerning the awarding of attorney fees and costs for 
the endorsement of an unripe issue states as follows: 

If any person requests a hearing or files a notice to set a hearing on 
issues which are not ripe for adjudication at the time such request or filing 
is made, such person shall be assessed the reasonable attorney fees and 
costs of the opposing party in preparing for such hearing or setting. 
Section 8-43-211(2)(d), C.R.S. 2011. 

3. A controversy is ripe if it is real, immediate, and there is no legal 
impediment its adjudication.  BCW Enterprises, Ltd. v. ICAO, 964 P.2d 533 
(Colo. App. 1997); Silveria v. Colorado Springs Health Partners, W.C. No. 4-502-
555 (ICAO Nov. 8, 2011).  The sort of impediment which renders an issue non-
ripe is not merely a defense that may be successful.  Younger v. Merritt 
Equipment Co., W.C. No. 4-326-355 (ICAO Dec. 30, 2009). 

4. Here, the ALJ concludes that the fact that the Respondent was 
successful in defending against the pertinent penalty claims endorsed in the 
statement of specificity does not affect the ripeness of the issue in the first 
instance. 

5. The ALJ concludes that the Respondent has failed to establish that 
the pertinent penalty issues in the Claimant’s statement of specificity were not 
ripe at the time of the filing of the application. The ALJ concludes there was no 
legal impediment to the resolution of the issues at the time of filing. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for penalties on each of the issues stated in 
the Application for Hearing and Notice to Set is denied and dismissed. 
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2. The Respondent’s request for attorney fees and costs is denied 
and dismissed. 

3. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: July 5, 2012  
Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-709-913-10 

ISSUES 

The issues for determination at hearing were: 

1. The Claimant’s request that Dr. Campbell’s DIME report be 
struck; 

2. That Dr. Campbell be ordered to reimburse the cost of the DIME 
examination to the Claimant; and, 

3. That the Claimant be permitted to file a new DIME Application in 
this claim.   
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FINDINGS OF FACT 

1. The Claimant was originally placed at maximum medical 
improvement (MMI) by Dr. Dallenbach.  She underwent a division independent 
medical examination (DIME) by Dr. Velma Campbell on July 9, 2008.  Dr. 
Campbell filed this report three days late.  

2. It was determined that the Claimant was not at MMI.  The 
Respondent filed a general admission of liability admitting that the Claimant was 
not at MMI and provided additional treatment.   

3. The Claimant completed additional treatment and returned to Dr. 
Campbell for a follow up DIME on April 8, 2010.  Dr. Campbell provided the 
DIME report to the DIME unit on June 5, 2010, which was approximately five 
weeks late.   

4. The Respondent filed the final admission of liability of June 16, 
2010.   

5. The Claimant filed an application for hearing on June 18, 2010 
endorsing the issues of disgorgement of DIME fees paid to the DIME physician 
and assignment of a new DIME physician for the DIME examination and timely 
submission of DIME report; overpayment.  Other issues endorsed were 
permanent partial disability benefits, permanent total disability benefits and 
disfigurement.  MMI was not an issue listed in the application for hearing.   

6. The Claimant avers that the lateness of Dr. Campbell’s report has 
prejudiced the Claimant.   

7. Dr. Campbell has been Level II accredited since the inception of the 
program in the early 1990’s.  She has been a DIME physician for greater than ten 
years, again since the time that the program was first offered.  In addition to her 
practice she spends 4-6 hours per week on DIME matters. 

8. Dr. Campbell has conducted approximately 175 DIME procedures 
in the last five years.  Approximately 112 of these were filed late.  Dr. Campbell 
states that she herself is concerned that this number is high.  Dr. Campbell has 
taken various actions to reduce the number of late reports. She has not been 
suspended by the DIME unit nor had her Level II accreditation revoked.   
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9. Dr. Campbell received notification of the lateness of the DIME 
report in the instant case from the division.  The Claimant’s attorney had 
complained to the division of the lateness of the report. 

10. Dr. Campbell explained that each DIME is different.  Dr. Campbell 
does her own evaluations, she reviews the records and she types her own 
reports.  She has been complimented by the Division of Workers’ Compensation 
on the thoroughness and completeness of her reports.   

11. Dr. Campbell had indicated to the Claimant that the Claimant’s 
attorney had been mad at her in the past. The Claimant feels that this could 
make Dr. Campbell biased. She was concerned that Dr. Campbell was aware of 
the attorney’s complaint. 

12. The Claimant testified that as a result of the late filing of the DIME 
report her finances had been affected. The Claimant did not explain in what way 
her finances were affected or the extent of the affect on her finances. 

13. The ALJ finds there is insufficient evidence of any actual bias on 
the part of Dr. Campbell. 

14. The ALJ finds there is insufficient evidence that Dr. Campbell’s 
DIME report was in any way influenced by the Claimant’s attorney’s complaints 
about Dr. Campbell. 

15. The ALJ finds that the credible evidence does not demonstrate any 
actual prejudice to the Claimant as the result of the late submission of the DIME 
report. 

16. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that Dr. Campbell’s DIME report should be stricken; that Dr. 
Campbell should reimburse the cost of the DIME examination to the Claimant; 
or that the Claimant be permitted to file a new DIME Application.   

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
§§ 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation.  Section 8-40-120(1), C.R.S. 2011. The Claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
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the evidence.  § 8-43-210, C.R.S.  2011. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 592 P.2d 792 (Colo. 1979).  
The facts in the workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of claimant nor in favor of the rights of respondents.  
§ 8-43-201, C.R.S.  2011. 

2. The Claimant has the burden of proof to prove that she is entitled to 
a new division IME.  § 8-43-201, C.R.S. 2011.  The Claimant argues that as a 
result of the late report, and of the knowledge by Dr. Campbell that a complaint 
was made concerning the late report, that Dr. Campbell will be biased in her 
opinions contained within that report.  McCall v. Dist. Court, 783P.2d 1223, 1226 
(Colo. 1989).  As found above, the ALJ concludes that the Claimant has failed to 
prove that actual bias or prejudice exists.  

3. The Claimant failed to prove that Dr. Campbell was in any way 
biased because of the Claimant’s attorney reporting to the DIME unit that the 
DIME was late.  The Claimant failed to prove or provide a sufficient basis as to 
how she was prejudiced due to the DIME being late.     

4. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that Dr. Campbell’s DIME report should be 
stricken; that Dr. Campbell should reimburse the cost of the DIME examination 
to the Claimant; or that the Claimant be permitted to file a new DIME 
Application. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s requests that Dr. Campbell’s DIME report should be 
stricken; that Dr. Campbell should reimburse the cost of the DIME 
examination to the Claimant; and that the Claimant be permitted to file 
a new DIME Application are denied and dismissed. 

2. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
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Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: July 6, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-847-136-01 
  
 SUPPLEMENTAL ORDER  
 
 No further hearings have been held in the above-captioned 
matter.  On May 17, 2012, the Claimant filed a timely Petition to 
Review the Amended Findings of Fact, Conclusions of Law and 
order, mailed on May 15, 2012.  On June 5, 2012, the Self-Insured 
Respondent filed a timely Petition to Review the Amended Findings 
of Fact, Conclusions of Law and Order, mailed May 15, 2012, and a 
Request for a Transcript of the February 17, 2012 hearing that 
resulted in a re-opening of the Claimant’s claim.  The Claimant’s 
Brief in Support of his Petition to Review was filed on June 14, 
2012.  The Respondent’s Brief in opposition to Claimant’s Petition 
to Review was filed on July 2, 2012.  The matter was deemed 
submitted for Supplemental Order on July 2, 2012. 
 
 In his Brief in Support of his Petition to Review, the Claimant 
argues that the 50% Federal Social Security Retirement offset only 
applies to permanent total disability benefits and not to temporary 
total disability benefits as was ordered herein.  The Claimant cites § 
8-42-103 (1) (c) (II), C.R.S., which provides a 50% offset for 
Federal Social Security retirement benefits against permanent total 
disability benefits.  The holdings in both Culver v. Ace Electric, 971 
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P.2d 641 (Colo. 1999) and Zerba v. Dillon Companies, Inc., 
___P.3d___(Colo. App. No. 11CA1777, April 26, 2012) dealt with 
permanent total disability benefits under § 8-42-103 (1) (c) (II) not 
offsets for Social Security disability benefits  under § 8-42-103 (1) 
(c) (I), which specifically provides for an offset against temporary 
disability benefits.  Culver holds that social security disability and 
retirement benefits serve the same purpose for permanently and 
totally disabled individuals, i.e., wage replacement.  The purpose of 
temporary disability benefits is altogether different than the 
purpose for permanent total disability benefits.  If not, why would 
the General Assembly have made a distinction between subsection 
(1) (c) (I) [providing for a 50% offset of federal social security 
disability benefits only against workers compensation benefits,  
including temporary disability benefits] and subsection (1) (c) (II) 
providing for a 50% offset of social security retirement benefits 
against permanent total disability benefits only.  Read in pari 
material, the only thing that makes sense is that social security 
retirement benefits are only susceptible to offset in permanent 
total disability cases.  Statutes must be construed as a whole, and 
the several parts of a statute should reflect light upon each other.  
See People ex rel. Dunbar v. Gym of Am., Inc., 177 Colo. 97, 493 
P.2d 660 (1972).  Also, statutes should be harmonized.  See 
People in Interest of D.L.E., 645 P.2d 271 (Colo. 1982).  Also see § 
2-4-203, C.R.S.  In the present case, the ALJ concludes that an 
offset for Federal Social Security Retirement benefits may only be 
taken against permanent total disability benefits, pursuant to § 8-
42-103 (1) (c) ((II).  Consequently the Self-Insured Respondent is 
not entitled to an offset against temporary total disability benefits. 
  
 Hearing in the above-captioned matter was held before 
Edwin L. Felter, Jr., Administrative Law Judge (ALJ), on October 
25, 2011 and February 17, 2012, in Denver, Colorado.  The hearing 
was digitally recorded (reference: 10/25/11, Courtroom 3, beginning 
at 8:34 AM, and ending at 11:41 AM); 2/17/12, Courtroom 4, 
beginning at 8:35 AM, and ending at 3:01 PM).   
 
  

ISSUES 
  
 The issues to be determined by this Supplemental Order 
concern compensability; medical benefits, (authorization, causal 
relatedness, and reasonably necessary, including reimbursement of 
co-payments made by the Claimant); temporary total benefits (TTD) 
from October 14, 2010 until maximum medical improvement (MMI); 
MMI; whether the Respondent is entitled to an offset against 
temporary total disability benefits for Federal Social Security 
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Retirement (SSA) benefits, as opposed to social security 
disability benefits ; and, penalties for the Claimant’s failure to 
timely report an alleged work-related injury.  For the reasons 
specified herein below, any determinations concerning permanent 
disability are premature at this time.  The Claimant bears the 
burden of proof on all designated issues by a preponderance of the 
evidence.   

 
 

STIPULATIONS AND FINDINGS 
 

 i. The parties stipulated that in the event the claim is 
compensable, the Claimant’s average weekly wage (AWW) is 
$780.00.  The parties also stipulated that although the Claimant 
filed four separate Worker’s Claims for Compensation, each listing 
different dates of injury, the date of Claimant’s alleged injury is 
October 11, 2010.  Accordingly, the ALJ finds the stipulations to be 
fact. 
 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes 
the following Findings of Fact: 
 
Preliminary Findings 
 
 1. On October 11, 2010, the Claimant was 77 years old.  
He was employed as a shop technician for the Employer.  The 
Employer operates several warehouse furniture stores in Denver 
and throughout Colorado.  The Claimant had worked for the 
Employer for 9 years.  His job duties included repairing furniture at 
one of the Employer’s furniture stores.  His shift was Monday 
through Friday, from 7:30 AM to 4:00 PM. 
 
 2. According to the Claimant, his left arm was injured 
when he was a child in Hungary, that it is shorter than his right arm, 
and not as functional.  While he can lift some things with his left 
arm, he has trouble doing so.  He stated that when he had to lift 
heavy items at work, he always asked someone to help him, and 
that there were co-workers available to assist him. 
 
 3. The Claimant stated that his injury occurred on 
Monday, October 11, 2010, at around 9:30 a.m.  The Respondents 
dispute this fact. According to the Claimant, he and a co-worker 
named *G lifted a box containing a table and 4 chairs.  The 
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Claimant stated that the box weighed approximately 138-140 lbs.  A 
photograph of a similar box was admitted into evidence 
(Respondent’s Exhibit T).  That box has shipping information 
printed on it, including the GW (gross weight) of 63 kg (kilograms), 
which the ALJ finds converts to 138.6 lbs.  The Claimant stated that 
the box was a return item from a customer, that the chairs were 
somewhat loose in the box, and that as he lifted it, he had to grab 
for a chair and made a “quick move”.   
 
 4. According to the Claimant, when this incident 
occurred, he felt no pain.  Later that morning, approximately one 
and a half to 2 hours after lifting the box, the Claimant stated that 
he began to feel pain in his low back.  He asked a co-worker 
named *H to call his doctor and make an appointment for him.  He 
went to see his doctor, Thomas Cain, M.D., the next day, October 
12, 2010.  According to *H, the Claimant told her that his pain had 
been ongoing for a couple of days.  The ALJ infers and finds that 
the Claimant’s vertebral fracture was about to happen and did, in 
fact, happen on October 11, 2010.  
 
 5.  *H testified that she called the Claimant’s physician 
(Dr. Thomas Cain), and arranged for the Claimant to be seen at the 
next possible appointment.  *H testified that she would often assist 
the Claimant in such tasks, since he had limited skills in reading 
and writing English. Shortly thereafter, the Claimant went on FMLA 
(Family Medical Leave Act) leave.  *H assisted the Claimant with 
the FMLA paperwork and filled it out for him.  She stated that the 
leave paperwork contained no reference to a work-related injury.  
The Claimant offered a plausible explanation for this fact.  During 
the 12-week FMLA leave, *H spoke to the Claimant several times.  
The Claimant never advised her that his back pain was work-
related.  Again, the Claimant offered a plausible explanation for not 
mentioning work-relatedness to *H, and the ALJ finds this 
explanation credible.  *H had no knowledge that the Claimant had 
sustained a work-related injury. 
  
 6. The Claimant was an unusually loyal furniture repair 
employee of the Employer for over nine years at the time of his 
back injury on October 11, 2010.  He previously had been suffering 
from passing kidney stones and originally represented to his doctor 
that his back related pain complaints may have been caused by his 
passing kidney stones.  The Claimant, although he speaks English, 
communicates with difficulty.  Further, his foreign accent causes 
him to be sometimes be misunderstood.  Also, there are times he 
believes he is not being understood.  The Claimant is a Hungarian 
by birth.  
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 7. The Claimant first received treatment for his broken 
back from his personal physician, Thomas Cain, M.D., on October 
12, 2010.  The Claimant does not write in English, nor read it very 
well.  When he first saw Dr. Cain on October 12, 2010, the 
Claimant had low back pain.  He did not tell Dr. Cain about a work-
related event.  The Claimant was later diagnosed with a vertebral 
compression fracture at L-1 for which he underwent a 
vertebroplasty on November 9, 2010. 
 
 8. Dr. Cain, the Claimant’s treating geriatrician, testified 
by deposition.  He began treating the Claimant in 2009 for general 
health related needs.  On Monday, October 11, 2010, his office 
received a telephone call from a person identified as the Claimant’s 
“daughter Lisa” (the ALJ finds this to be a referral to Lisa *H), who 
relayed that the Claimant had various complaints including lower 
quadrant pain for two days.  An appointment was made for the 
Claimant the following day, October 12, 2010. 
 
 9. According to Dr. Cain, on October 12, 2010, he 
examined the Claimant and took a history.  Dr. Cain stated that the 
Claimant complained of right lower back pain, which had been 
ongoing for 3 to 4 days. The ALJ finds that this pain was leading up 
to the Claimant’s vertebral fracture of October 11, 2010.  Dr. Cain 
initially thought the Claimant’s pain was muscular because there 
was no history of any other type of injury.  When the Claimant did 
not improve, on October 26, 2010, Dr. Cain obtained a lumbar x-
ray, which showed a vertebral compression fracture in the 
Claimant’s lumbar spine at L-1. 
 
 10. The Claimant originally went for medical care at St. 
Anthony’s Senior Health Centers on October 12, 2010, because of 
his back pain. Thomas Cain, M.D., his regular physician, saw the 
Claimant on October 12, 2010 through April 2011, for the 
Claimant’s back pain, upon referral from St. Anthony’s Hospital.  An 
initial x-ray on October 26, 2010 showed a 50% burst fracture of the 
L1 vertebral body, without kyphosis.  Dr. Cain referred the Claimant 
to Belmar Physical Therapy (PT) and prescribed medications to 
relieve the pain.  On October 19, 2010, Dr. Cain referred the 
Claimant for back injections.  On November 9, 2010, Benjamin 
Aronovitz, M.D., performed a Fluoroscopic-Guided L1 Vertebral 
Body Biopsy and Vertebroplasty that is the injection of a cement-
like substance into his injured back. The diagnosis had been Acute 
L1 vertebral body fracture, “a broken back.”  
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  11. According to Dr. Cain, the Claimant’s back pain, 
which was initially referenced in the phone call from Lisa on 
October 11, 2010, was due to the compression fracture.   
 
 12. Dr. Cain treated the Claimant’s vertebral compression 
fracture from October 12, 2010 through April 12, 2011.  None of his 
medical records contain any reference that the Claimant’s pain, 
need for treatment or his compression fracture were work-related, 
nor do those records contain any reference to the Claimant lifting a 
box with a table and chairs.  The ALJ infers and finds that the 
Claimant’s plausible explanation of loyalty to the CEO of the 
Employer, until the Claimant filed his worker’s claim for 
compensation, created a situation where the Claimant did not 
mention work-relatedness to his doctor, months later after filing the 
worker’s claim, due in great part to the Claimant’s English 
communication problems and the Claimant simply not thinking of 
mentioning work-relatedness. 
 
 13. Dr. Cain referred the Claimant to physical therapy in 
October 2010.  Those records (Belmar Physical Therapy) reflect 
that the onset of the Claimant’s low back pain was “gradual” (record 
dated October 25, 2010).  Dr. Cain also referred the Claimant to 
Samuel Chan, M.D., whose report of December 20, 2010, stated 
that the Claimant described his chronic low back pain as 
“progressive in onset.” These histories are not inconsistent with the 
vertebral fracture of October 11, 2010 being the “straw that broke 
the camel’s back.” 
 
 14. According to Dr. Cain, compression fractures in the 
elderly are common, and the Claimant had preexisting conditions 
including arthritis and a degenerated spine, which were risk factors 
for vertebral compression fractures.  Dr. Cain also stated that if a 
person suffered a vertebral compression fracture in a traumatic 
incident, the person would probably know about it.  Indeed, as 
found, the Claimant knew about it two hours after the work-related 
lifting incident. 
 
 15. Dr. Cain stated that at his last visit on April 12, 2011, 
the Claimant had improved, and that although the Claimant was still 
having some pain symptoms, he was functioning significantly 
better.  
 
The Worker’s Claim for Compensation 
 

16. Instead of filing a workers’ claim for compensation, 
the Claimant requested time off work through the family Medical 
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Leave Act (FMLA) on October 26, 2010.  The last day that he 
attempted to work was October 13, 2010.  His FMLA started on 
October 14, 2010.  The Claimant stated he was taking medical 
leave because “I am unable to work because of my own serious 
health condition.”  Lisa *H, a co-worker, helped the Claimant fill out 
the FMLA papers.  *H took care of the Claimant’s paperwork with 
third parties, in addition to all of his job related paperwork. 

 
 17. Lisa *H testified by deposition.  She was a co-worker 
of the Claimant, and worked with him for 5 or 6 years.  She stated 
that she and another co-worker, Andy *G, were both “very close” 
with the Claimant.  She stated that she, *G and others employed by 
the Employer would help the Claimant whenever he needed 
assistance in lifting, in part because of his semi-disabled left arm.  
Nonetheless, the Claimant’s employment was terminated after the 
“alleged” injury because he could not perform the physical 
demands of his job. 
 
 18. The Claimant did not report a workers’ compensation 
claim until early January 2011, when his FMLA leave from work 
expired.  As an explanation for not reporting his injuries, the 
Claimant stated that he considered the CEO of the Employer to be 
his friend, and he wanted to protect the CEO from a workers’ 
compensation claim.   
 
 19. The Claimant last worked for the Employer on 
October 13, 2010.  He has not worked since that date. 
 
 20. Josh Sylva, the Claimant’s manager, determined that 
because of the Claimant’s accident related permanent restrictions 
he could no longer perform his job as a furniture-repair person, 
because substantial lifting and movement of furniture are an 
integral part of his job.  There is a substantial inconsistency 
between the reasons for termination and the Employer’s defense to 
the claim, which is that the Claimant was not required to do 
substantial lifting and there was always someone to help him with 
lifting.  Because of this, the ALJ does not find the Respondents’ 
contention that the Claimant was not required to do any heavy 
lifting credible. 

 
21. Immediately after the Claimant’s FMLA time off from 

work expired, the Claimant was terminated by the Employer on 
January 6, 2011, because he was unable to return to his furniture 
repair job, which requires prolonged periods of standing, walking, 
as well as, substantial lifting, pushing and pulling of furniture of 
varying weights.  Even before the Claimant injured his back on 
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October 11, 2010, the Claimant frequently needed help from co-
workers in moving furniture.   
  
 22. It was not until February 7, 2011, that the Claimant’s 
workers’ compensation claim was filed.  According to the Claimant, 
he did not want to file a worker’s compensation claim because of 
his strong loyalty to his Employer.  Again, another person helped 
the Claimant fill out the claim form.  The “Employer’s First Report of 
Injury” was filed, with a Notice of Contest, on February 28, 2011.  
The reason the Respondent gave for the denial was that the injury 
was not work-related.  Other than the Employer’s First Report 
indicating that the Claimant first went to St. Anthony’s Hospital for 
treatment and was being treated by “Dr. Tomas Cane [sic],” there 
was no credible evidence that the Employer made an appropriate 
medical referral by furnishing a list of two separate medical 
providers. 

 
23. During the Respondent’s depositions of the 

Claimant’s co-workers, both Lisa *H and Sheila Earnest said that 
the Claimant had a truthful reputation.  No one said this about Andy 
*G.   
  
 24. The Claimant stated under oath that Andy *G, a co-
worker, was working with him at the time of the injury when they 
jointly lifted heavy furniture.  The ALJ finds that Andy *G, during his 
deposition, made several misstatements under oath.  The Claimant 
initially stated that *G did not want to get involved for fear of losing 
his job.  *G has had a serious alcohol problem that goes back 
decades, which eventually cost him his job.  Several times during 
his deposition, *G began by refusing to answer questions on the 
basis that this was “none of the questioner’s business.”  The ALJ 
infers and finds that *G has not been forthright in his testimony for 
fear of losing a needed job recommendation, as he is still 
unemployed, since being fired by the Respondent.   
  
 25. The Claimant is days away from being 79 years old.  
He does not write in English.  He does not read English well.  
Before his back injury, he depended on his co-workers for help with 
communicating and with reading and writing English, as well as for 
lifting and moving furniture.  When the Claimant originally filed his 
FMLA papers, it was his intent to return to work after what he 
thought was a back strain.  He did not want to file a workers’ 
compensation claim.   He did not, right away, file a workers’ 
compensation claim for fear of losing his job, which was the central 
focus of his life.  The Claimant’s intent was to use his sick leave 



 57 

and return to work, without upsetting Jake (the Employer’s CEO), 
by filing a workers’ compensation claim.   
 
Causal Relatedness   
 
 26. On March 9, 2011, Dr. Cain noted that the Claimant’s 
pain on October 12, 2010 was due to the burst fracture at L1.  
Further, Dr. Cain’s deposition repeatedly confirms this opinion as 
the Claimant’s treating doctor -- that the Claimant’s work caused his 
back injury.   
  
 27.  Edwin Healey, M.D., is of the opinion that the 
mechanism of injury, as described by the Claimant, was the lifting 
of a box, containing a heavy table, with chairs duct-taped to the 
table, onto the Claimant’s work bench.  One of the chairs started to 
slip and the Claimant suddenly turned and twisted, as he was lifting 
the table with his co-worker (*G) in order to keep the chair from 
falling.  Dr. Healey stated the opinion that this lifting event caused 
the Claimant’s burst fracture of the L1 vertebral body, in part 
because of the Claimant’s age.  The Claimant probably had some 
underlying osteoporosis or degenerative arthritis of his lumbar 
spine before this lifting event.  
  
 28. Dr. Healey further stated the opinion that the 
Claimant’s permanent work restrictions include no lifting greater 
than 10 pounds, no repetitive bending and twisting at the waist, 
alternating standing for only 15 minutes, with sitting only for one 
hour and no walking greater than two blocks at a time.  These 
restrictions preclude the Claimant from returning to his job with the 
Employer as a furniture repair person and many other jobs, except 
for sedentary jobs, which the Claimant does not qualify for, given 
his lack of writing skills and his very limited ability to read English.    
  
 29. Dr. Healey is of the opinion that the Claimant, as of 
May 19, 2011, was not at MMI because of his psychological 
problems related to his chronic pain and disability.  Dr. Healy 
further stated that the Claimant had some suicidal ideation, as he is 
socially isolated, angry, irritable and he feels depressed.  The ALJ 
finds that the Claimant is not at MMI.  
  
 30. Dr. Healey gave a tentative rating, as of May 19, 
2011, as required by the AMA Guides to the Evaluation of 
Permanent Impairment, 3rd Ed., Rev., that there was an18% whole 
person impairment with no apportionment as a result of the 
Claimant’s work injury.  Nevertheless, the Claimant is not at MMI. 
Dr. Healy further gave a tentative opinion that the Claimant was 
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permanently and totally disabled (PTD).  This tentative opinion was, 
essentially, in the same breath that Dr. Healy rendered an opinion 
that the Claimant was not at “maximal medical improvement....”  
The ALJ finds Dr. Healy’s opinion that the Claimant is not at 
maximum medical improvement more persuasive than his tentative 
opinion that the Claimant is PTD and, therefore, so finds.  

 
31. Dr. Healey further confirmed that the Claimant’s 

injuries arose out of and in the course of the Claimant’s 
employment and that the Claimant’s lumbar burst fracture was 
caused by the lifting of a heavy table and chairs onto his work table.   

 
32. The Respondent’s Independent medical Examiner 

(IME), Alexander Jacobs, M.D., a geriatric physician, blames the 
burst fracture solely on the Claimant’s age.  Dr. Jacobs took the 
position that old age solely caused the fracture, not the work-
related twisting and turning, while lifting event.  Dr. Jacobs did not 
report that the Claimant’s broken back occurred because of a work 
injury in the context of the Claimant’s having a pre-existing 
condition.    

 
33. On the other hand, Dr. Healey found a causal 

relationship and Dr. Healey said the injury was work-related.  Dr. 
Cain, as a treating doctor, also made the same causation 
statements as Dr. Healey.     

 
34. In response to the ALJ’s questions concerning 

compensable aggravations of a pre-existing condition, Dr. Jacobs 
essentially did not fully respond to the question, except he did, 
without explanation, assert that work relatedness was just not the 
case as to the Claimant’s broken back.   

  
35. The ALJ finds that a healthy younger person could 

have easily suffered a similar injury that the Claimant suffered by 
lifting the same heavy (138 pounds) table and chairs which 
suddenly started to move.  The mechanism of the injuries to the 
Claimant’s back was the lifting and sudden twisting and turning 
incident. 
    
Average Weekly Wage (AWW)          
 
 36. The Employer’s First Report of Injury states that the 
AWW at the time of injury is $780.00.  The parties stipulated that 
this amount is the Claimant’s AWW.  The ALJ finds that the 
Claimant’s AWW is $780.00.  This AWW yields a TTD rate of $520 
per week, or $74.29 per day. 
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Social Security Benefits 

 
37. The Claimant’s date of birth is March 10, 1933.  On 

October 12, 2010, he was 77 years old.  The ALJ takes 
administrative notice of the fact that by virtue of the Claimant’s age 
as of the date of injury, he was and continues to receive straight 
Social Security (SSI) Retirement benefits, not Federal Social 
Security Disability (SSDI) benefits.  Federal Social Security 
Retirement benefits  are only subject to the 50% offset in cases of 
permanent total disability, as provided by § 8-42-103 (1) (c) (II) 
and the holdings in Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999); and, Zerba v. Dillon Compnies et al., ____P.3d____(Colo. 
App., No. 11CA1777, April 26, 2012). 
 
Temporary Total Disability 
 
 38. Because the Claimant is now, as a result of his 
broken back, diagnosed in October, 2010, by Dr. Cain, beaten up 
and upset, he has no current ability to earn any wages.   
 
 39. The Claimant has not been able to work, nor has he 
worked since the Employer terminated his employment on January 
6, 2011.  Neither has the Claimant earned wages since that time, or 
been offered any modified employment.  Also, he has not yet 
reached MMI.  Therefore, the Claimant has been temporarily and 
totally disabled since January 7, 2011.  The period from January 7, 
2011 through the last session of the hearing, February 17, 2012, 
both dates inclusive, is 407 days. 
 
Penalties 
 
 40. Although the Claimant was aware of the potential 
compensable nature of his injury on October 11, 2010, he failed to 
timely report his work-related injury from October 11, 2010 to 
January 7, 2011.  
 
Credibility Analysis 

 
 41. The ALJ questioned the Claimant about his statement 
that he wanted to protect “Jake” by not filing a workers’ 
compensation claim right away.  The ALJ infers and finds that the 
Claimant grew up in the “Old Country,” not in the United States, 
many years ago, and he exhibited “Old World” values of not getting 
involved with the legal system. 
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 42. The ALJ infers and finds that the Claimant is 
incredibly loyal to long-time employers.  In the present case, his 
loyalty to the Employer was not a “two-way street.” 

 
43.  The Respondent’s forensic witness kept coming back 

to and repeatedly asserting that the Claimant’s version of the injury 
causing event had never been verified by his co-worker, Andy *G, 
who, as found, was not credible.    

 
44. The ALJ infers and finds that Andy *G’s very angry 

response at having his early drinking problems brought up in the 
deposition demonstrates that his testimony is not credible.     

 
45. *G, in his deposition, claimed that his drinking 

problems started about the time he was caught drinking on the job 
for this Employer, which was false.  His drinking arrests started long 
before he was fired for drinking on the job, *G became all but 
threatening to the Claimant’s counsel during his deposition.  *G’s 
untruthful statement in this regard, when weighed against the 
Claimant’s version of events loses because the Claimant has a 
good reputation for truth and honesty and *G was untruthful 
regarding when his drinking problems started.  Simply, the Claimant 
is credible and *G is not credible. 
 
 46. *G was not credible on whether the Claimant assisted 
in lifting heavy objects.  *G stated that the most the Claimant would 
lift at work would be 60 pounds.  The five-piece set weighed 138 
pounds or 69 pounds when the weight was shared by two people.  
The extra 9 pounds, if *G and the Claimant shared the total weight, 
is negligible.  *G also stated that the Claimant would not lift a five-
piece set “by himself.” Therefore, *G’s own statements indicate that 
the Claimant did participate in lifting objects as heavy as the five-
piece set.  
 

47. Dr. Jacobs took the position that old age solely 
caused the fracture, not the work-related twisting and turning, 
during the lifting event.  Dr. Jacobs did not report that the 
Claimant’s broken back occurred because of a work injury in the 
context of the Claimant’s having a pre-existing condition.  The ALJ 
finds that Dr. Jacobs’ attribution of the Claimant’s broken back, in 
the context of the totality of the evidence, is beyond belief and not 
credible.  

 
48. On the other hand, Dr. Healey’s analysis of the 

mechanics of injury and the causal relationship of the lifting incident 
to the broken back made implicit sense and is credible. Dr. 
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Healey’s opinion is corroborated by the opinion of the Claimant’s 
primary treating physician, Dr. Cain.  

 
 49. Dr. Cain, the treating doctor, is of the opinion that the 
work-related event caused the broken back, the burst fracture at L-
1.  Dr. Healey is also of the opinion that the injury was caused by 
the work event, even considering the pre-existing condition. 
Further, Dr. Cain, who knew the Claimant before his burst fracture, 
said and observed in his evidentiary deposition as to the Claimant: 
 

[The Claimant], I think of his phenotypical age, his – 
what he presents as his age as being actually much 
younger than his chronological age of 77. 
 
and that he actually has maintained, you know, a full 
working schedule and a laborer kind of thing, and he's 
-- I think of him as a pretty strong person that in the -- 
when you think about bone strength, the -having 
weight-bearing exercises is a big piece of trying to 
keep your bones strong, and this man's been doing it 
his whole life, you know. 
 
So I am – I was a little surprised about him developing 
a compression fracture even at 77 because I think of 
him as actually a pretty young 77, if that makes 
sense, and actually a physically fit, you know, strong 
person. 

 
50. The Claimant’s advanced age made him especially 

vulnerable to a disabling aggravation of his underlying degenerative 
condition of the back, thus, the broken back of October 12, 2010. 

 
 
Ultimate Findings 
 
 51. The Claimant has proven, by a preponderance of the 
evidence that he sustained a compensable broken back injury on 
October 11, 2010, arising out of the course and scope of his 
employment for the Employer herein.  Therefore, the Claimant 
sustained a compensable injury on October 11, 2010. 
 
 52. The Claimant has proven, by preponderant evidence 
that the Employer made no medical referrals to two or more 
providers after it learned of the Claimant’s claimed work related 
injury on February 7, 2011.  Therefore, all causally related and 
reasonably necessary medical care and treatment for the 
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Claimant’s broken back was, and is, authorized.  It was, and is, 
causally related to the compensable injury herein and it was, and is, 
reasonably necessary to cure and relieve the effects of the 
Claimant’s work-related broken back. 
 
 53. The Claimant’s AWW is $780.00, thus, yielding a TTD 
rate of $520 per week. 
 
 54. The Claimant has proven, by preponderant evidence 
that he has been temporarily and totally disabled since January 7, 
2011. 
 
 55. The Respondent has proven, by preponderant 
evidence that the Claimant failed to timely report his work-related 
injury from October 11, 2010 until January 7, 2011, although the 
Claimant, as a reasonable person should have known the 
seriousness and the probable compensable nature thereof on 
October 11, 2010. 
 
 56. The Respondent has failed to prove, by preponderant 
evidence that it is entitled to a 50% offset of social security 
retirement benefits against temporary total disability benefits.  
  
 57. Because the Claimant is not at MMI, any 
determination concerning permanent disability is premature. 
 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes 
the following Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the 
burden of proof, the ALJ is empowered “to resolve conflicts in the 
evidence, make credibility determinations, determine the weight to 
be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 
P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. 
NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the 
credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 
8 P.3d 558, 561 (Colo. App. 2000).  The weight and credibility to be 
assigned evidence is a matter within the discretion of the ALJ.  
Cordova v. Indus. Claim Appeals Office, 55 P.3d 186, 191 (Colo. 
App. 2002).  The same principles concerning credibility 
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determinations that apply to lay witnesses apply to expert 
witnesses as well.  Heinicke v. Indus. Claim Appeals Office, 197 
P.3d 220, 224 (Colo. App. 2008).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ 
testimony and/or actions; the reasonableness or unreasonableness 
(probability or improbability) of a witness’ testimony and/or actions 
(this includes whether or not the expert opinions are adequately 
founded upon appropriate research); the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice 
or interest.  See Prudential Ins. Co. v. Cline,  57 P. 2d 1205, 1209 
(Colo. 1936); CJI, Civil, 3:16 (2005).  The fact finder should 
consider an expert witness’ special knowledge, training, experience 
or research (or lack thereof).  See Young v. Burke, 338 P. 2d 284, 
285 (Colo. 1959).  As found, in Findings Nos. 25 through 31, the 
Claimant was credible and Andy *G was not credible.  Also, as 
found, the medical opinions of Dr. Healey and the treating 
physician, Dr. Cain, on causal relatedness, are more credible than 
Dr. Jacobs’ opinion concerning the lack of causal relatedness. 
 
Compensability 
 
 b. In order for an injury to be compensable under the 
Workers’ Compensation Act, it must “arise out of” and “occur within 
the course and scope” of the employment.  Price v. Indus. Claim 
Appeals Office, 919 P.2d 207, 210(Colo. 1996).  There is no 
presumption that an injury arises out of employment when an 
unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 437 P.2d 542, 544 (Colo. 1968).  Proof of 
causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits 
are awarded.  § 8-41-301(1) (c); see also Faulkner v. Indus. Claim 
Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); Eller v. Indus. 
Claim Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela 
v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App. 
2008). The question of causation is generally one of fact for the 
determination by the ALJ.  Faulkner at 846; Eller at 399-400.  As 
found, the Claimant’s back vertebral fracture was an aggravation of 
his underlying condition, caused by the work-related lifting incident 
of October 11, 2010. 
 

c. A compensable injury is one that arises out of and in 
the course of employment.  § 8-41-301(1) (b).  The "arising out of" 
test is one of causation. If an industrial injury aggravates or 
accelerates a preexisting condition, the resulting disability and need 
for treatment is a compensable consequence of the industrial injury. 
Thus, a claimant's personal susceptibility or predisposition to injury 
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does not disqualify the claimant from receiving benefits.  H & H 
Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).  An 
injured worker has a compensable new injury if the employment-
related activities aggravate, accelerate, or combine with the pre-
existing condition to cause a need for medical treatment or produce 
the disability for which benefits are sought.  § 8-41-301(1) (c); see 
also Anderson v. Brinkoff, 859 P.2d 819, 824 (Colo. 1993); 
Merriman v. Industrial Commission, 120 Colo. 400, 210 P.2d 448, 
449 (1949); National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259, 1260 (Colo. App. 1992); Parra v. 
Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 
(ICAO, April 7, 1998).  As found, the Claimant’s vertebral fracture 
was an aggravation of his underlying condition, caused by the 
work-related lifting incident of October 11, 2010, and his advanced 
age made him especially vulnerable to the disabling aggravation of 
his underlying degenerative condition of the back. 

 
d. In In re Shaffstall v Champion Techs., W.C. No. 4-

820-016, 2011 WL 825112, at *2 (2011), the Industrial Claim 
Appeals Office (ICAO) stated: 
 

A pre-existing condition "does not disqualify a 
claimant from receiving workers compensation 
benefits." Duncan v. Industrial Claims Appeals Office, 
107 P.3d 999, 1001 (Colo. App. 2004). A claimant 
may be compensated if his or her employment 
"aggravates, accelerates, or combines with" a 
worker's pre-existing infirmity or disease "to produce 
the disability for which workers' compensation is 
sought" H&H Warehouse v. Vicory, 805 P.2d 1167, 
1169 (Colo. App.1990). Moreover, an otherwise 
compensable injury does not cease to arise out of a 
worker's employment simply because it is partially 
attributable to the worker's pre-existing condition. See 
Subsequent Injury Fund v. Thompson. 793 P. 2d 576, 
579  (Colo. 1990); Seifried v. Indus. Comm'n, 736 
P.2d 1262, 1263 (Colo. App, 1986) ("[I]f a disability 
were [ninety-five percent] attributable to a pre-
existing, but stable, condition and [five-percent] 
attributable to an occupational injury, the resulting 
disability is still compensable if the injury has caused 
the dormant condition to become disabling.") 

 
 e. In Subsequent Injury Fund v. Thompson, 793 P. 2d 
576, 579 (Colo. 1990) the Supreme Court stated:  
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The worker's compensation law of this state does not 
distinguish between industrial disabilities that are the 
result of employment-related aggravation of pre-
existing conditions and those that are not. When a 
pre-existing condition is aggravated by an employee's 
work, the resulting disability is a compensable 
industrial disability. Colorado Fuel & Iron Corp. v. 
Indus. Comm’n, 152 Colo. 25, 30, 380 P.2d 28, 30 
(1963); Indus. Comm’n v Newton Co., 135 Colo. 594, 
601, 314 P.2d 297, 301 (1957); Vanadium Corp. v 
Sargent, 134 Colo. 555, 566--67, 307 P.2d 454, 459 
(1957); Kamp v Disney, 110 Colo. 518, 522, 135 P.2d 
1019, 1021 (1943); Seifried v. Indus. Cornm''n 736 
P.2d 1262, 1263 (Colo.App.1986)  
 

As found, Dr. Cain, the treating doctor, is of the opinion that the 
work-related event caused the broken back, the burst fracture at L-
1.  Dr. Healey is also of the opinion that the injury was caused by 
the work event, even considering the pre-existing condition. 
Further, Dr. Cain, who knew the Claimant before his burst fracture, 
said and observed in his evidentiary deposition as to the Claimant: 

 
[The Claimant], I think of his 
phenotypical age, his – what he 
presents as his age as being actually 
much younger than his chronological 
age of 77. 
 
and that he actually has maintained, you 
know, a full working schedule and a 
laborer kind of thing, and he's -- I think 
of him as a pretty strong person that in 
the -- when you think about bone 
strength, the -having weight-bearing 
exercises is a big piece of trying to keep 
your bones strong, and this man's been 
doing it his whole life, you know. 
 
So I am – I was a little surprised about 
him developing a compression fracture 
even at 77 because I think of him as 
actually a pretty young 77, if that makes 
sense, and actually a physically fit, you 
know, strong person. 
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Medical Benefits 
 
 f. Pursuant to § 8-43-404(5) (a) (I) (A), the employer is 
required to furnish an injured worker a list of at least two physicians 
or two corporate medical providers, in the first instance. An 
employer’s right of first selection of a medical provider is triggered 
when the employer has knowledge of the accompanying facts 
connecting the injury to the employment.  Jones v. Adolph Coors 
Co., 689 P. 2d 681, 684 (Colo. App. 1984).  An employer must 
tender medical treatment forthwith on notice of an injury or its right 
of first selection passes to the injured worker.  Bunch v. Indus. 
Claim Appeals Office, 148 P.3d 381, 383 (Colo. App. 2006).  As 
found, the Employer did not comply with this provision, thus, St. 
Anthony’s Hospital was authorized, as well its authorized referrals. 
 
 g. To be authorized, all referrals must remain within the 
chain of authorized referrals in the normal progression of 
authorized treatment.  See Kilwein v. Indus. Claim Appeals Office, 
198 P.3d 1274, 1276 (Colo. App. 2008); City of Durango v. 
Dunagan, 939 P.2d 496, 500 (Colo. App. 1997); Mason Jar Rest. v. 
Indus. Claim Appeals Office, 862 P. 2d 1026, 1029 (Colo. App. 
1993).  As found, St. Anthony’s Hospital referred the Claimant to 
Dr. Cain. 
 
 h. To be a compensable benefit, medical care and 
treatment must be causally related to an industrial injury or 
occupational disease.  Dependable Cleaners v. Vasquez, 883 P. 2d 
583, 584-85 (Colo. App. 1994).  As found, Claimant’s medical 
treatment is causally related to his compensable back injury of 
October 12, 2010.  Also, medical treatment must be reasonably 
necessary to cure and relieve the effects of the industrial 
occupational disease.  § 8-42-101(1) (a); Grover v. Indus. Comm’n, 
759 P.2d 705, 711 (Colo. 1988); Morey Mercantile v. Flynt,  47 P. 
2d 864, 865 (Colo. 1935).  As also found, all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and 
is reasonably necessary.   
 
Average Weekly Wage 
 
 i.   As found, the parties stipulated to an AWW of $780, 
and the ALJ so found.  An AWW calculation is designed to 
compensate for total temporary wage loss.  Pizza Hut v. Indus. 
Claim Appeals Office, 18 P. 3d 867, 869 (Colo. App. 2001).  As 
found, Claimant lost 100% of his wages from the Employer and his 
AWW is $780.00.  An ALJ has the discretion to determine a 
claimant’s average weekly wage, including the claimant’s cost for 
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COBRA insurance, based not only on the claimant’s wage at the 
time of injury, but also on other relevant factors when the case’s 
unique circumstances require, including a determination based on 
increased earnings and insurance costs at a subsequent employer.  
Avalanche Indus., Inc. v. Clark, 198 P.3d 589, 594 (Colo. 2008). 
There are no other factors in this case. 
 
Maximum Medical Improvement 
 

j. MMI is defined as the point in time when any 
medically determinable physical or medical impairment as a result 
of injury has become stable and when no further treatment is 
reasonably expected to improve the condition.  COLO. REV. STAT. § 
8-40-201(11.5) (2011); Donald B. Murphy Contractors, Inc. v. 
Indus. Claim Appeals Office, 916 P.2d 611, 613 (Colo. App. 1995).  
As found, the Claimant is not at MMI. 

Temporary Total Disability 

k. To establish entitlement to temporary disability 
benefits, a claimant must prove that the industrial injury has caused 
a “disability,” and that he has suffered a wage loss that, “to some 
degree,” is the result of the industrial disability.  § 8-42-103(1) 
(2011); PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 548 (Colo. 
1995).  When a temporarily disabled employee loses his 
employment for other reasons which are not his responsibility, the 
causal relationship between the industrial injury and the wage loss 
necessarily continues.  Disability from employment is established 
when the injured employee is unable to perform the usual job 
effectively or properly. Jefferson Cnty. Sch. v. Headrick, 734 P.2d 
659, 661 (Colo. App.1986).  This is true because the employee’s 
restrictions presumably impair his opportunity to obtain employment 
at pre-injury wage levels.  Kiernan v. Roadway Package Sys., W.C. 
No. 4-443-973 (ICAO, December 18, 2000).  Claimant’s termination 
in this case was not his fault but for the stated reasons that his 
medical restrictions would not permit him to perform his job duties.  
There is no statutory requirement that a claimant must present 
medical opinion evidence from an attending physician to establish 
her physical disability.  See Lymburn  v. Symbois Logic, 952 P.2d 
831, 833 (Colo. App. 1997).  Rather, the Claimant’s testimony 
alone is sufficient to establish a temporary “disability.” Id. 

           l.        Once the prerequisites for TTD are met (e.g., no 
release to return to full duty, MMI has not been reached, a 

temporary wage loss is occurring and modified employment is not 
made available, and there is no actual return to work), TTD benefits 
are designed to compensate for temporary wage loss. TTD benefits 
are designed to compensate for a 100% temporary wage loss.  See 
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Eastman Kodak Co. v. Indus. Comm’n, 725 P. 2d 107, 111 (Colo. 
App. 1986); City of Aurora v. Dortch, 799 P. 2d 461, 462 (Colo. 

App. 1990).  As found, the Claimant meets all of the criteria for TTD 
and, therefore, he has been temporarily and totally disabled since 

the day after his termination, or since January 7, 2011. 

Offset for Federal SSI Retirement Benefits 

m.        The Claimant’s date of birth is March 10, 1933.  On 
October 12, 2010, he was 77 years old.  The ALJ takes 
administrative notice of the fact that by virtue of the Claimant’s age 
as of the date of injury, he was and continues to receive straight 
Social Security (SSI) Retirement benefits, not Federal Social 
Security Disability (SSDI) benefits.  Federal Social Security 
Retirement benefits  are only subject to the 50% offset in cases of 
permanent total disability, as provided by § 8-42-103 (1) (c) (II) 
and the holdings in Culver v. Ace Electric, 971 P.2d 641 (Colo. 
1999); and, Zerba v. Dillon Compnies et al., ____P.3d____(Colo. 
App., No. 11CA1777, April 26, 2012).  Social Security Disability 
benefits may be offset against temporary total disability benefits.  
As found, the Claimant has not received social security disability 
benefits since the date of his injury.  Consequently, his social 
security retirement benefits are not subject to offset against the 
Claimant’s temporary total disability benefits.  Should he 
become permanently and totally disability, the Federal retirement 
benefits would be subject to offset against permanent total disability 
benefits, pursuant to subsection 91) (c) (1). 
 

Penalties Against the Claimant for Failure to Timely Report the 
Injury 

             n.       Section 8-43-102 (1) (a), C.R.S., provides that an 
employee who fails to timely report a work-related injury may lose 
one day’s compensation for each day’s failure to timely report. A 
claimant’s obligation to report starts when the employee as a 
reasonable person should recognize the nature, seriousness, and 
probable compensable character of his injury.  Crest Fence Co. v. 
Cec, 175 Colo. 21, 485 P.2d 709 (1971).  As found, although the 
Claimant, as a reasonable person, should have known the 
seriousness and probable compensable nature of his injury on 
October 11, 2010, he failed to report it until January 7, 2011.  
Therefore, he should be penalized one day’s compensation from 
October 11, 2010 through January 7, 2011. 

Burden of Proof 
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  o.       The injured worker has the burden of proof, by a 
preponderance of the evidence, of establishing the compensability 
of an industrial injury and entitlement to benefits.  §§ 8-43-201, 8-
43-210, C.R.S; see also City of Boulder v. Streeb, 706 P.2d 786, 
789 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 
844, 846 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 
P.3d 29, 31 (Colo. App. 2000).  Also, the burden of proof is 
generally placed on the party asserting the affirmative of a 
proposition.  Cowin  & Co. v. Medina, 860 P. 2d 535, 538 (Colo. 
App. 1992).  As found, the Claimant has sustained his burden with 
respect to all issues other than penalties for late reporting.  .The 
Respondent has failed to prove  entitlement to the federal SSI 
retirement offset. Also, as found, the Respondent has proven 
entitlement to a daily penalty for the Claimant’s failure to timely 
report the work-related nature of his injury until January 7, 2011.  A 
“preponderance of the evidence” is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark,  592 P. 2d 792, 800 (1979); ; Hoster  v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim 
Appeals Office (ICAO), March 20, 2002]; see also Ortiz v. Principi, 
274 F.3d 1361, 1365 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office v. Jones, 688 P.2d 
1116, 1119 (Colo. 1984).  As found, the Claimant has met his 
burden on compensability, medical benefits, AWW, and TTD 
benefits since January 7, 2011.  The Respondent has failed to meet 
its burden with respect to entitlement to a SSI retirement benefit 
offset against temporary total disability benefits.  The 
Respondent met its burden with respect to the Claimant’s failure to 
timely report his work-related injury from October 11, 2010 through 
January 7, 2011. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A.  The Respondent is liable to the Claimant for workers’ 
compensation benefits. 
 
 B. The Respondent shall pay all of the costs of medical 
care and treatment for the Claimant’s compensable broken back, 
subject to the Division of Workers’ Compensation Medical Fee 
Schedule. 
 
 C. The Respondent shall pay the Claimant  temporary 
total disability benefits of $520 per week, or $74.29 per day, from 
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January 7, 2011 through February 21, 2012, both dates inclusive, a 
total of 407 days, in the aggregate amount of $ 30,236.03, which is 
payable retroactively and forthwith.  From February 22, 2012 until 
any of the conditions for cessation or modification of temporary 
disability benefits, as provided by law, occurs, the Respondent shall 
continue paying the Claimant a benefit of $520 per week in 
temporary total disability benefits. 
 
 D.  The Claimant is hereby penalized one day’s 
compensation for each day’s failure to timely report his work-related 
injury from October 11, 2010 through January 7, 2011. 
 
 E. The Respondent shall pay the Claimant statutory 
interest at the rate of eight percent (8%) per annum on all amounts 
of indemnity benefits due and not paid when due. 
 
 F. Any and all issues not determined herein, including 
permanent disability, are reserved for future decision.  
 
 DATED this______day of July 2012. 

 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-836-303-02 

ISSUES 

 Did the respondents prove by clear and convincing evidence that the 
Division-sponsored independent medical examination physician erred in 
finding that the claimant has not reached maximum medical improvement? 

 Is the claimant entitled to an award of medical benefits for treatment of his 
back pain? 

 Is the claimant entitled to an award of biofeedback, relaxation therapy and 
psychotherapy to treat his alleged psychological condition? 

 Is the claimant entitled to an award of temporary total disability benefits 
from January 6, 2011 through September 28, 2011? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
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following findings of fact: 

 
1. On August 12, 2010 the claimant sustained injuries arising out of an 

in the course of his employment at the employer’s mechanical shop.  The 
claimant was helping to take down a 250-pound pigeonhole cabinet when a 
coworker dropped his end of the cabinet causing the claimant to catch the entire 
weight of the cabinet on one shoulder.  The claimant injured his right shoulder 
and back in this accident. 

2. The claimant had a significant medical history prior to the industrial 
injury of August 12, 2010.  On February 18, 1999 the claimant was treated for 
low back pain that was assessed as “low thoracic pain due to strain.”  On 
February 29, 2000 the claimant sought treatment for “low thoracic pain started six 
years ago.”  Tenderness was noted over the thoracic paraspinal muscles and the 
claimant was assessed as suffering from a thoracic strain.  In March 2000 the 
claimant was assessed as suffering lower thoracic pain and advised to undergo 
an MRI.  However, the claimant declined.   

3. In January 2008 Dr. Johane Laporte, M.D., referred the claimant to 
anesthesiology for pain management, further diagnosis and an MRI of the 
thoracolumbar spine.  On February 14, 2008 it was noted that the claimant did 
appear to have “chronic SI, mechanical back pain.” 

4. On February 27, 2008 the clamant was seen by Dr. Ronald Laub, 
M.D., for interventional pain management.  Dr. Laub diagnosed lumbalgia and 
thoracalgia secondary to probable internal disc disruption at L3-4 and multilevel 
facet arthropathy.  The claimant signed a narcotic agreement and Dr. Laub 
prescribed hydrocodone.  In March 2008 the claimant underwent L3 and L4 
selective nerve root blocks.  These blocks were apparently repeated in April 
2008. 

5. The history of the claimant’s treatment following the injury of August 
12, 2010 is contained in the Dr. Miguel Castrejon’s report of February 5, 2011.   

6. The claimant was initially examined by Dr. Susan Dern on August 
18, 2011 for mid to low back pain and right shoulder pain.  The claimant reported 
he was injured when removing a top bolt from an upper shelf of a 250 pound bin 
when the bin fell and he caught it.  The claimant also reported a preexisting 10 
year history of chronic low back pain managed by narcotics.  Dr. Dern assessed 
thoracolumbar strain superimposed upon chronic back pain and right shoulder 
strain.  She referred the claimant for physical therapy (PT). 

7. Dr. Castrejon examined the claimant on September 1, 2010.  At this 
time the claimant reported his back pain was worse than it was at baseline and 
he was experiencing mid-back pain extending into the chest.  Dr. Castrejon 
prescribed a thoracic MRI, Vicodin and directed the claimant to continue 
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receiving morphine medication from is primary care physician (PCP).  On 
September 15, 2010 Dr. Castrejon reported that the MRI revealed a disc 
extrusion and desiccation at C6-7 with a small protrusion and desiccation at C7-
8.  There was moderate bilateral facet arthropathy at T10-11 and a mild 
concentric bulge at T11-12.  Dr. Castrejon noted that a prior MRI in February 
2008 had shown “degenerative changes without signs of thoracic disc 
herniation.”  Based on the MRI results Dr. Castrejon recommended the claimant 
undergo a thoracic epidural steroid injection (ESI).  The claimant underwent the 
ESI in early October 2010. 

8. On October 13, 2010 the claimant was seen by Dr. Cynthia Lund.  
Dr. Lund reported the claimant’s “upper back pain” had decreased and he had 
decreased his use of Vicodin.  Dr. Castrejon noted in his February 5, 2011 report 
that as of October 13, 2010 there were no “further complaints of right shoulder 
pain.” 

9. On October 27, 2010 Dr. Castrejon noted the claimant received 
substantial benefits from the ESI but was experiencing a “mild return of his 
familiar pain.”  The claimant’s low back pain was “back to baseline.”  The 
claimant’s mid-back was found to be tender with mildly limited range of motion 
(ROM) and some spasm.  Dr. Castrejon recommended a repeat ESI. 

10. On December 1, 2010 the claimant reported receiving benefit from 
the repeat ESI but his symptoms were again returning in the thoracic spine.  The 
lower back remained at pre-injury baseline.  Dr. Castrejon referred the claimant 
to Dr. Michael Rauzzino for a neurosurgical consultation prior to consideration of 
release. 

11. On January 5, 2011 Dr. Castrejon reported that the claimant had 
seen Dr. Rauzzino and he did not believe there were any indications for 
performing surgery.  Instead Dr. Rauzzino recommended conservative care.  On 
examination Dr. Castrejon noted there was mild tenderness in the mid to lower 
thoracic spine, mild paraspinal muscle spasm and mildly limited ROM.  There 
was no referral of pain into the limbs and there was full ROM with no tenderness 
in the shoulder.  Dr. Castrejon placed the claimant at maximum medical 
improvement (MMI). 

12. On February 5, 2011 Dr. Castrejon issued a written impairment 
rating.  He assessed the claimant with a thoracic strain with disc protrusions 
(demonstrated on MRI) with a normal neurological examination.  He also 
assessed exacerbation of a pre-existing lumbar spine pain that had returned to 
baseline, and a resolved right shoulder strain.  Dr. Castrejon assigned a 4 
percent whole person impairment rating for the thoracic spine based on 2 percent 
impairment caused by a specific disorder and 2 percent for lost ROM.  Dr. 
Castrejon recommended permanent restrictions of occasional lifting of 30 
pounds, frequent lifting of 20 pounds and constant lifting of 10 pounds.  Further 
restrictions were occasional pushing of 50 pounds, frequent pushing of 35 
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pounds, occasional pulling of 70 pounds and on the right and 65 on the left, and 
frequent pulling of 45 pounds on the right and 40 on the left.  For maintenance 
care Dr. Castrejon recommended home exercise, access to pain management 
for follow-up on the thoracic spine including repeat ESI and analgesic 
medications.  The doctor did not anticipate a need for maintenance care beyond 
one year. 

13. Dr. Anjum Sharma, M.D., performed the Division-sponsored 
independent medical examination (DIME) on December 29, 2011.  Dr. Sharma 
performed a physical examination and reviewed an extensive set of medical 
records dating back to 1994.  He noted the claimant was injured on August 12, 
2010 and was treated by Dr. Dern on August 18, 2010 for “complaints of mid to 
low back and right shoulder pain.”  He noted that the MRI revealed some cervical 
and thoracic discs that were bulging, albeit without nerve root compression.  Dr. 
Sharma recorded that the claimant reported experiencing a “significant amount of 
pain in his thoracic spine and his right shoulder,” but did not have lower back 
pain.  Dr. Sharma observed that the claimant was “functioning fairly well” in his 
new job but was “still reliant on pain medications for adequate long-term pain 
control.”  Dr. Sharma expressed concern about the claimant’s “pain seeking 
behaviors as well as long-term depression, anxiety and other psychosomatic 
effects as a result of chronic pain medications and chronic pain in general.” 

14. Dr. Sharma assessed “right shoulder pain” and “thoracolumbalgia.”  
He further opined the claimant is not at MMI.  In order to reach MMI Dr. Sharma 
recommended the following: (1) That the claimant be evaluated by a psychologist 
“for counseling purposes” due to the “ongoing nature” of his symptoms;  (2) That 
the claimant be referred to an “experienced pain management specialist” so that 
he can be placed on an appropriate medication regimen; (3) That the claimant 
undergo an MRI arthrogram of the shoulder to determine if there is a surgical 
lesion;  (4) That the claimant undergo “repeat MRI of the thoracic and lumbar 
spines” and flexion and extension views of the spine to insure that there is “no 
other new lesion” complicating the claimant’s current pathological condition;  (5) 
That the claimant be seen by a thoracic surgeon or thoracic spine surgeon to 
assess whether “a surgical option could possibly exist” although it is “unlikely” the 
claimant would benefit from surgery;  (6) That in the event the claimant does not 
pursue surgery that he undergo “conservative management strategies” to include 
acupuncture, a gym membership, myofascial release and “other therapeutic 
modalities” to render him “more functional with better main control.”   

15. Dr. Sharma assigned an overall permanent medical impairment 
rating of 10 percent of the whole person.  This rating was based on Dr. Sharma’s 
assessment of 6 percent upper extremity impairment for lost range of motion 
(ROM) in the shoulder, which converts to 4 percent whole person impairment.  
Dr. Sharma also assigned 6 percent whole person impairment based on a 2 
percent specific disorder impairment of the thoracic spine and 4 percent 
impairment for reduced ROM in the thoracic spine. 
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16. Dr. Frank Polanco, M.D. performed a pain management evaluation 
on February 13, 2012.  On examination Dr. Polanco noted tenderness “down 
through the mid thoracic spine centrally” with some “bilateral paraspinal tightness 
and tenderness.”  The claimant exhibited good range of motion of the shoulders 
bilaterally but there was some mild tenderness on palpation of the anterior right 
shoulder.  Dr. Polanco assessed chronic right shoulder strain “suspect possible 
labral tear or lesion” and “thoracic disc herniation with chronic back pain.”  He 
recommended the claimant participate in physical therapy and an exercise 
program including aerobic activity.  Dr. Polanco also stated that he would seek 
authorization for facet injections because there was some facet arthropathy on 
the MRI and the ESI injections had not been very effective.  Dr. Polanco 
recommended changing pain medication to Nuycenta to provide longer relief with 
fewer side effects and risks.  Dr. Polanco requested that the claimant provide the 
new MRI results as soon as they become available so that they can be reviewed 
and further treatment determined. 

17. Following the DIME the claimant was referred to David Hopkins, 
Ph.D., for a psychological evaluation.  On March 1, 2012 Dr. Hopkins evaluated 
the claimant and administered psychological tests.  The claimant reported to Dr. 
Hopkins that he was experiencing pain in the right shoulder and thoracic spine.  
Dr. Hopkins noted the claimant displayed some depressive symptoms with 
sadness but without suicidal ideation or intent.  The clinical interview and testing 
suggested the claimant was experiencing “underlying depression, which 
manifests itself in anger, irritability, and frustration.”  The claimant reported he 
had some desire to be “free of narcotics” and Dr. Hopkins opined that “he may 
gain some benefit from a course of biofeedback and relaxation training in order to 
help him learn some more behavioral strategies.”  The claimant was described as 
a “fair candidate for a course of biofeedback and relaxation.”  Dr. Hopkins further 
opined the “claimant is not a particularly good candidate for verbal 
psychotherapy.”  Nonetheless Dr. Hopkins described the claimant as a “a fair 
candidate for four to six verbal psychotherapy sessions to assist with adjustment 
to disability issues and help to channel his frustration and resentment.” 

18. By letter dated March 19, 2012 the respondents’ counsel advised 
Dr. Hopkins that the “request for biofeedback, relaxation training, and 
psychotherapy” had been received and was denied because the issues were 
going to hearing. 

19. The respondents requested Dr. F. Mark Paz, M.D., to conduct a 
medical records review of the claimant’s case to address issues of causation, 
whether the claimant returned to his pre-injury “baseline,” and whether or not the 
claimant had reached MMI from the effects of the industrial injury.  Dr. Paz is 
board eligible in internal medicine, level II accredited and began the full-time 
practice of occupational medicine in 1998. 

20. Dr. Paz issued a written report on October 6, 2011.  Dr. Paz 
observed that the claimant had received treatment for lumbar and thoracic pain 
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on various occasions since 1999, that the claimant had been referred for MRI’s of 
the lumbar and thoracic spine in 2008, and that prior to August 12, 2010 the 
claimant’s back pain was being treated with narcotics including morphine sulfate 
and Vicodin.  Dr. Paz opined that the 2008 MRI demonstrated the claimant was 
suffering from pre-injury degenerative disc disease (DDD) of the thoracic spine, 
and that the disc “protrusions and extrusions” seen on the 2010 MRI are 
consistent with the natural progression of DDD.  He further opined that, 
considering the claimant’s medical history of pre-injury back pain and treatment 
with narcotics, the claimant’s ongoing pain after he was placed at MMI on 
January 5, 2011 could not be attributed to the August 2010 injury and could not 
be “presumed secondary to an acute trauma.”  Dr. Paz further opined that the 
claimant probably reached MMI on January 5, 2011 as found by Dr. Castrejon.  
Dr. Paz stated that the medical records demonstrate that the claimant’s post-MMI 
medications and dosages are the same or similar to those being prescribed 
before the injury.  Consequently Dr. Paz opined that the claimant’s condition has 
probably returned to its pre-injury baseline and the claimant incurred no 
permanent impairment as a result of the August 2010 injury.   

21. Dr. Paz testified at the hearing on May 17, 2012.  In preparation for 
the hearing Dr. Paz reviewed the DIME report of Dr. Sharma.  Dr. Paz disagrees 
with Dr. Sharma’s opinion that the claimant has not reached MMI.  Dr. Paz 
explained that he assesses the claimant as suffering from a “chronic back 
condition” the “etiology of which has varied from thoracic to lumbar for the past 
decade.”  He noted that Dr. Castrejon applied conservative treatment, completed 
imaging studies and referred the claimant for a surgical consultation that did not 
result in a recommendation for surgery.  Dr. Paz agreed with Dr. Castrejon that 
this state of affairs satisfied the statutory definition of MMI.  Dr. Paz testified that 
he is not able to ascertain the basis of Dr. Sharma’s opinion that the claimant is 
not at MMI.  Dr. Paz explained that Dr. Sharma’s opinion is inadequate because 
it fails to address the evidence of the claimant’s pre-existing spinal condition, and 
to compare the claimant’s pre-injury condition to his condition on the date of MMI 
and at the time of the DIME.  Dr. Paz opined that even if the claimant had not 
experienced the August 2010 injury he would “still have back pain and would, 
predictably, still be on opiate medications.” 

22. Dr. Paz testified he cannot determine whether Dr. Polanco’s 
recommendation for facet injections is appropriate.  Dr. Paz explained that Dr. 
Polanco did not perform a “stress test” that would indicate whether facet 
injections may be of benefit.  Moreover there is no consensus concerning the 
source of the claimant’s pain.   

23. Dr. Paz disagrees with Dr. Sharma’s recommendation for additional 
MRI studies of the spine.  He opined that because there has been no “additional 
exposure” that any anatomical changes since the 2010 MRI would necessarily 
result from degenerative changes, not the industrial injury. 
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24. Dr. Paz disagrees with Dr. Sharma’s opinion that claimant has not 
reached MMI for the right shoulder.  Dr. Paz cites Dr. Castrejon’s statement that 
after October 13, 2010 the claimant no longer complained of right shoulder pain.  

25. The respondents authorized the claimant to undergo the MRI and 
flexion/extension views recommended by Dr. Sharma.   

26. The claimant underwent an MRI of the thoracic spine on March 27, 
2012.  There were minimal, if any, degenerative changes of the T6-7 and T7-8 
disk spaces and the remaining disk spaces were unremarkable.  The neural 
canal and foramina were widely patent with no evidence of nerve root 
impingement or cord compression.  Mild dextrocurvature of the thoracic spine 
was noted suggesting questionable muscle spasm. 

27. On March 27, 2012 the claimant underwent an MRI of the lumbar 
spine.  The report mentions minimal degenerative changes of the L2-3 to L4-5 
disk spaces with normal facet joints and no evidence of nerve root impingement.  
There was questionable muscle spasm. 

28. On March 27, 2012 the claimant underwent lumbar spine flexion 
and extension x-rays with 3 views.  There was no evidence of instability on 
flexion or extension. 

29. On March 27, 2012 the claimant underwent an MR arthrogram of 
the right shoulder.  The indication for the study was “pain post lifting/catching 
injury.”  The radiologist read the image as demonstrating severe focal 
tendinopathy of the junction of the intra-articular and extra-articular portions of 
the long biceps tendon with longitudinal splitting of the intra-articular portion.  
There were associated subchondral degenerative cysts involving the lesser 
tuberosity.  There was mild tendinopathy of the supraspinatus and infraspinatus 
tendons without evidence of a partial or full-thickness tear. 

30. On April 25, 2012 Dr. Robert Kleinman, M.D. performed a 
psychiatric IME of the claimant.  This examination was conducted at the 
respondents’ request.  Dr. Kleinman is board certified in psychiatry and is level II 
accredited. 

31. Dr. Kleinman interviewed the claimant and reviewed medical 
records.  Dr. Kleinman assessed the claimant as suffering from “an adjustment 
disorder unspecified because of the dysphoric mood” as reflected by anger, 
irritability and bitterness.  Dr. Kleinman also assessed a “pain disorder with 
psychological factors and a medical condition.”  Dr. Kleinman opined that the 
adjustment disorder is “multifactorial” and results in part from pre-injury pain 
complaints, dissatisfaction with the workers’ compensation system, anger at the 
employer over closing the shop and is “only partially related to any new pain 
complaints that developed since the injury.”  Similarly, Dr. Kleinman opined the 
claimant’s need for antidepressant medications is “multifactorial” with only a 
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“small part related to any increase in pain [the claimant] had following the 
workers’ comp injury.” 

32. Dr. Kleinman opined the claimant was at psychiatric MMI for the 
August 2010 injury as of January 5, 2011.  Dr. Kleinman explained that in his 
opinion the August 2010 injury did not add much to the claimant’s pre-existing 
dysphoric mood.  Dr. Kleinman stated that prior to the claimant undergoing actual 
psychiatric intervention in 2009/2010 he was prone to periods of irritability which 
had gone untreated.  Dr. Kleinman also explained that psychological testing 
demonstrated the claimant’s pre-injury personality style, which included feeling 
like a victim and a tendency to blame others, is essentially unchanged since the 
injury.  Dr. Kleinman opined that the claimant did not really seem much different 
over time. 

33. Dr. Kleinman testified that he did not have difficulty with Dr. Sharma 
referring the claimant for a psychological evaluation since Dr. Sharma “wasn’t 
sure what was going on psychologically, so he needed some help from an 
evaluation.”  Dr. Kleinman disagreed with the psychological treatment 
recommendations of Dr. Hopkins because he does not believe such treatments 
are necessary or likely to be successful.  In his written report Dr. Kleinman 
explained that psychological testing indicates traditional psychotherapy would not 
benefit the claimant because of his personality style, his anger and distrust of the 
workers’ compensation system, and the fact that the claimant has adjusted to the 
injury by finding a new job.  Dr. Kleinman testified that during the interview the 
claimant said he was not interested in psychiatric or psychological treatment and 
that he “talked to his horse.” 

34. Dr. Kleinman opined the claimant does not have any mental health 
impairment and does not have a permanent impairment rating.  Dr. Kleinman 
explained the claimant’s daily activities are impaired because of pain, not 
psychological factors, his interpersonal relations are similar to those that existed 
at the time of the injury, his cognition and adaptation are unimpaired, and his use 
of psychoactive medication predated the injury.   

35. The claimant testified that he was off of work for approximately one 
year following the August 2010 injury but returned to work on September 29, 
2011 as a “field service forklift mechanic.”  The claimant stated that the mechanic 
job requires him to drive to the customer’s location and service forklifts by 
changing the oil, inspecting the lift, lubricating chains and greasing the fittings.  
The claimant stated that this is not heavy work and requires him to lift a gallon of 
oil, squeeze a grease gun and write with a pen. 

36. The claimant testified that in 2010 and 2011 Dr. Castrejon “wasn’t 
listening” to him about his shoulder pain but he “always told [Dr. Castrejon] that it 
was bad.”  The claimant recalled that that Dr. Castrejon did not refer him for any 
imaging studies of the shoulder and the “primary focus” of Dr. Castrejon’s 
treatment was his back.  However, after Dr. Sharma’s DIME report Dr. Castrejon 
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referred him to Dr. Jones for treatment of the shoulder.  The claimant testified he 
wants to continue treatment with Dr. Jones and desires whatever treatment is 
necessary for the shoulder. 

37. The claimant testified that he had no new injuries to his right 
shoulder since August 12, 2010, and that his new job as a mechanic is not 
making his shoulder worse.   

38. The claimant testified that he denies “wanting to be around 
psychologists and psychiatrists.” 

39. The respondents failed to prove by clear and convincing evidence 
that Dr. Sharma was incorrect in determining the claimant is not at MMI. 

40. The respondents failed to prove it is highly probable and free from 
serious doubt that Dr. Sharma incorrectly determined the claimant’s shoulder 
condition was proximately caused, at least in part, by the industrial injury of 
August 12, 2012.  The respondents also failed to prove it is highly probable and 
free from serious doubt that the claimant does not need additional diagnostic 
treatment, including the MRI arthrogram, to fully diagnose and cure and relieve 
the effects of the injury.  In this regard the ALJ finds that the claimant clearly 
complained of a right shoulder injury when he saw Dr. Dern on August 18, 2010, 
and Dr. Dern diagnosed a “right shoulder strain.”  Inferentially, the claimant 
continued to complain of right shoulder pain until at least October 13, 2010 (two 
months after the injury) when Dr. Castrejon reported that the complaints stopped.  
There is no persuasive evidence that any diagnostic imaging tests were done on 
the shoulder until the MRI arthrogram was performed in March 2012.  When Dr. 
Sharma examined the claimant in December 2011 the claimant reported 
significant right shoulder pain.  In these circumstances Dr. Sharma could logically 
infer that the right shoulder had been injured on August 12, 2010, and had not 
been sufficiently assessed prior to the claimant being placed at MMI on January 
5, 2011.  Moreover, when the MR arthrogram was performed (after the DIME) in 
March 2012 it revealed, among other things, severe focal tendinopathy of the 
junction of the intra-articular and extra-articular portions of the long biceps tendon 
with longitudinal splitting of the intra-articular portion.  Because there is no 
persuasive evidence that the claimant injured the shoulder at any time prior to 
August 12, 2010, or that he has injured it since that date, this evidence supports 
an inference that there is a causal relationship between the August 2010 
industrial injury and the observed pathology.  This inference is corroborated by 
the fact that the claimant credibly testified that after the MR arthrogram was 
performed Dr. Castrejon referred him to Dr. Jones for treatment of the shoulder. 

41. The opinion of Dr. Paz that the shoulder condition is not or may not 
be related to the August 2010 injury is not sufficiently persuasive to overcome the 
opinion of Dr. Sharma.  Dr. Paz relies on the failure of the claimant to report 
shoulder symptoms after October 13, 2010.  However, Dr. Paz never actually 
examined the claimant’s shoulder and this diminishes the persuasiveness of his 
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opinion concerning the cause of the claimant’s shoulder condition.  Moreover, Dr. 
Paz did not persuasively address the question of whether the amount of narcotic 
medication the claimant was taking after the injury may have masked the 
shoulder symptoms and caused Dr. Castrejon to focus his treatment on the 
thoracic and lumbar complaints.  Neither did Dr. Paz persuasively address the 
question of whether the shoulder strain diagnosed by Dr. Dern might cause or 
aggravate the shoulder so as to necessitate the need for the MR arthrogram 
recommended by Dr. Sharma. 

42. The respondents failed to prove by clear and convincing evidence 
that Dr. Sharma was incorrect in determining that the industrial injury of August 
12, 2010 has caused ongoing symptoms that warrant additional treatment.  The 
ALJ credits Dr. Sharma’s opinion that the industrial injury has caused ongoing 
thoracic spine symptoms and is at least partially responsible for the claimant’s 
current symptoms.  Dr. Sharma examined the claimant and performed an 
extensive records review in connection with the DIME.  He also assigned a 
permanent impairment rating for the thoracic spine in the event his opinion 
concerning MMI was overcome.  Considering all of this evidence, including 
information concerning the claimant’s pre-existing spinal problems he was 
persuaded that the August 12, 2010 injury is causing ongoing symptoms.  Dr. 
Sharma’s opinion is significantly corroborated by Dr. Castrejon who, on January 
5, 2011, noted the claimant still had mild tenderness and muscle spasm of the 
thoracic spine.  Further, in February 2010 Dr. Castrejon assigned a permanent 
impairment rating for the cervical spine, imposed permanent restrictions, and 
recommended ongoing care for at least one year to include access to pain 
management, repeat ESI and analgesic medications.  Although Dr. Paz opined 
the claimant’s condition has returned to its pre-injury baseline, that opinion is not 
sufficiently persuasive to overcome Dr. Sharma’s DIME opinion.  Dr. Paz has 
never actually examined the claimant and therefore his opinions concerning the 
nature and causes of the claimant’s thoracic condition are less persuasive that 
those of Dr. Sharma and Dr. Castrejon.  The ALJ finds that at most there is a 
difference of opinion between qualified medical experts and that this difference 
does not rise to the level of clear and convincing evidence.  The ALJ has also 
considered that the claimant was able to perform heavy labor until the injury in 
August 2010 but has been restricted to lighter work since then. 

43. A preponderance of the persuasive evidence establishes that, even 
if the claimant’s depression is to some degree proximately caused by the effects 
of the industrial injury, the biofeedback, relaxation and psychotherapy treatments 
recommended by Dr. Hopkins are not reasonable and necessary medical 
treatment.  Dr. Kleinman credibly and persuasively opined that these therapies 
are not likely to benefit the claimant because of his personality style, his distrust 
of the workers’ compensation system, and the fact that he has already made a 
good adjustment to his new job as a forklift mechanic.  Dr. Kleinman’s opinion is 
corroborated by the claimant’s own testimony that he does not want to be around 
psychologists and psychiatrists, and his statement to Dr. Kleinman that he would 
“talk to his horse.”  Even Dr. Hopkins acknowledges doubts about the efficacy of 
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the proposed therapies by describing the claimant as only a “fair” candidate for 
biofeedback and relaxation therapies and “not a particularly good candidate” for 
psychotherapy.   

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  Except as noted below, 
the claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

OVERCOMING DIME ON ISSUE OF MMI 

 The respondents contend that clear and convincing evidence establishes 
that the DIME physician, Dr. Sharma, was incorrect in finding that the claimant 
has not reached MMI.  The respondents, relying primarily on the opinions of Dr. 
Paz, contend that the claimant’s thoracic/lumbar condition has reverted to its pre-
injury condition and that any need for further treatment is not related to the injury.  
The respondents also contend that any need for shoulder treatment is not 
causally related to the industrial injury and is probably related to the claimant’s 
new job as a forklift mechanic.  Finally, the respondents rely on the testimony of 
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Dr. Kleinman for the proposition that the claimant’s psychological condition has 
returned to pre-injury baseline and no further treatment is needed.  The ALJ 
concludes the respondents failed to overcome the DIME physician’s opinion that 
the claimant has not reached MMI. 

 MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  Section 8-40-
201(11.5), C.R.S.  A DIME physician’s finding that a party has or has not reached 
MMI is binding on the parties unless overcome by clear and convincing evidence.  
Section 8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 
128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim 
Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination of MMI 
requires the DIME physician to assess, as a matter of diagnosis, whether various 
components of the claimant’s medical condition are causally related to the 
industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).  A finding that the claimant needs additional medical treatment 
(including surgery) to improve his injury-related medical condition by reducing 
pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. 
v. Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. 
Industrial Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. 
National By-Products, Inc., W.C. No. 4-320-606 (ICAO March 2, 2000).  Similarly, 
a finding that additional diagnostic procedures offer a reasonable prospect for 
defining the claimant’s condition or suggesting further treatment is inconsistent 
with a finding of MMI.  Abeyta v. WW Construction Management, W.C. No. 4-
356-512 (ICAO May 20, 2004); Hatch v. John H. Garland Co., W.C. No. 4-638-
712 (ICAO August 11, 2000).  Thus, a DIME physician’s findings concerning the 
diagnosis of a medical condition, the cause of that condition, and the need for 
specific treatments or diagnostic procedures to evaluate the condition are 
inherent elements of determining MMI.  Therefore, the DIME physician’s opinions 
on these issues are binding unless overcome by clear and convincing evidence.  
See Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). 

 MMI is not divisible and cannot be parceled out among various 
components of a multi-faceted industrial injury.  Rather, all aspects of an 
industrial injury must be stable and ratable before the claimant meets the legal 
definition of MMI.  Paint Connection Plus v. Industrial Claim Appeals Office, 240 
P.3d 429 (Colo. App. 2010). 

 The party seeking to overcome the DIME physician’s finding regarding 
MMI bears the burden of proof by clear and convincing evidence.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, supra.  Clear and convincing 
evidence is that quantum and quality of evidence which renders a factual 
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proposition highly probable and free from serious or substantial doubt.  Thus, the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician’s finding concerning MMI is incorrect.  Where 
the evidence is subject to conflicting inferences a mere difference of opinion 
between qualified medical experts does not necessarily rise to the level of clear 
and convincing evidence.  Rather it is the province of the ALJ to assess the 
weight to be assigned conflicting medical opinions on the issue of MMI.  Oates v. 
Vortex Industries, WC 4-712-812 (ICAO November 21, 2008).  The ultimate 
question of whether the party challenging the DIME physician’s finding of MMI 
has overcome it by clear and convincing evidence is one of fact for the ALJ.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).   

The ALJ concludes the respondents failed to prove it is highly probable 
and free from serious doubt that Dr. Sharma erred in determining the claimant 
has not reached MMI.  As determined in Findings of Fact 39 through 41, the 
respondents failed to prove that Dr. Sharma was incorrect in concluding that the 
claimant’s shoulder condition is related to the industrial injury and warrants 
diagnostic testing in the form of an MR arthrogram.  Dr. Sharma’s opinion 
concerning causation is supported by evidence that the claimant was diagnosed 
with a right shoulder strain immediately after the injury, apparently complained of 
shoulder pain for approximately two months after the injury, and never underwent 
any diagnostic imaging tests prior to being placed at MMI in January 2011.  
When the MR arthrogram was performed it revealed pathology and the treating 
physician. Dr. Castrejon referred the claimant to Dr. Jones for further treatment.  
All of this evidence supports Dr. Sharma’s finding that the claimant’s shoulder 
condition was not stable and warranted additional diagnostic testing before the 
claimant could be found at MMI.  For the reasons stated in Finding of Fact 41 the 
ALJ is not persuaded by the contrary arguments of Dr. Paz.     

Because the respondents have failed to overcome the DIME physician’s 
opinion that the claimant is not at MMI for the injury-related shoulder condition he 
has not attained MMI for any purpose under the Act.  Paint Connection Plus v. 
Industrial Claim Appeals Office, supra.  

LIABILITY FOR ADDITIONAL TREATMENT OF THE THORACIC AND LUMBAR 
SPINE 

 The respondents contend they are no longer liable to provide treatment for 
the claimant’s thoracic and lumbar spine.  The respondents reason that 
additional treatment is not reasonable, necessary and related to the injury 
because the claimant’s back condition has returned to its pre-injury baseline. 

 Initially the ALJ notes that it is somewhat difficult to ascertain exactly what 
medical treatment the respondents are seeking to deny as it pertains to the 
claimant’s back.  The record establishes that after the DIME the respondents 
authorized the thoracic and lumbar MRI studies as well as the flexion/extension 
views.  Thus, liability for these diagnostic studies is now a moot issue.  
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Presumably the respondents seek to avoid Dr. Sharma’s recommendation for 
additional pain management treatment and referral to an orthopedic surgeon. 

 Insofar as the respondents contend that the claimant’s current back 
symptoms, and hence the need to treat them, are not related to the industrial 
injury but instead to the pre-existing condition, the ALJ concludes this argument 
is subject to the clear and convincing standard of proof.  The respondents are 
necessarily disputing Dr. Sharma’s determination that the claimant needs 
additional treatment to remedy the effects of the industrial injury.  This argument 
is attacks Dr. Sharma’s finding that the industrial injury is to some degree the 
cause of the claimant’s ongoing back complaints and need for additional 
treatment.  Martinez v. Industrial Claim Appeals Office, supra. 

As determined in Finding of Fact 42 the respondents failed to prove by 
clear and convincing evidence that the claimant’s need for ongoing treatment is 
not causally related to the industrial injury of August 12, 2010.  To the contrary, 
the ALJ credits the opinion of Dr. Sharma, as corroborated by that of Dr. 
Castrejon that the injury is a proximate cause of the ongoing symptoms. 

Similarly, the ALJ credits the opinion of Dr. Sharma that the claimant 
needs additional treatment in the form of pain management and a referral to a 
spine surgeon to evaluate the need for treatment in order to reach MMI.  These 
recommendations are reasonable and necessary. 

LIABILITY FOR BIOFEEDBACK, RELAXATION AND PSYCHOTHERAPY 
TREATMNENTS 

 The claimant contends he is entitled to receive psychological treatment in 
the form of biofeedback, relaxation therapy and six verbal psychotherapy 
sessions as recommended by Dr. Hopkins.  The respondents argue that to the 
extent the claimant needs psychological treatment it is not causally related to the 
industrial injury but instead to his pre-existing psychological problems.  In any 
event the respondents contend that the treatments proposed by Dr. Hopkins are 
not reasonable and necessary under the circumstances.  The ALJ need not 
address the causation issue since he agrees with the respondents that the 
proposed treatments are not reasonable and necessary. 

 Initially, the ALJ notes that the issues of the reasonableness and necessity 
for the proposed psychological treatment are not controlled by the clear and 
convincing standard of proof applicable to the DIME process.  Dr. Sharma, the 
DIME physician, recommended only that an evaluation occur, and Dr. Hopkins 
then performed the evaluation.  The issue addressed here is the respondents’ 
liability for the specific treatments recommended by Dr. Hopkins.  That issue is to 
be determined by the ALJ under the preponderance of the evidence standard.  
See Combs v. Cumulus Media, Inc., WC 4-592-503 (ICAO November 13, 2007) 
(pendency of follow up DIME did not deprive ALJ of subject matter jurisdiction to 
determine entitlement to particular medical treatment); Moore v. American 
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Furniture Warehouse, WC 4-665-024 (ICAO June 27, 2007) (where DIME 
physician opined claimant was not at MMI because of a psychological condition, 
and also opined claimant should not undergo back surgery, the respondents’ 
failure to try and overcome the DIME physician’s opinion on MMI left the ALJ free 
to determined the reasonableness and necessity for the back surgery under the 
preponderance of the evidence standard). 

Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 8-
42-101(1)(a), C.R.S.  The question of whether treatment is reasonable and 
necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 
53 P.3d 1192 (Colo. App. 2002). 

As determined in Finding of Fact 43, the ALJ concludes a preponderance 
of the evidence demonstrates that biofeedback, relaxation therapy and 
psychotherapy are not reasonable and necessary because they are unlikely to 
provide any benefits to the claimant.  The ALJ is persuaded by Dr. Kleinman’s 
testimony that the claimant personality style and views concerning psychiatric 
treatment do not make him amenable to successful treatment.  Dr. Kleinman’s 
views on this subject are to some extent corroborated by Dr. Hopkins who 
considered the claimant only a “fair” candidate for biofeedback and relaxation 
therapy and not a “particularly good candidate” for psychotherapy. 

TEMPORARY TOTAL DISABLITY BENEFITS 

 The claimant seeks an award of temporary total disability (TTD) benefits 
from January 6, 2011 through September 28, 2011 (the day before the claimant 
returned to work).  The respondents contend the claimant is not entitled to the 
TTD benefits because Dr. Castrejon placed the claimant at MMI on January 5, 
2011 and the previously admitted TTD benefits were properly terminated 
pursuant to § 8-42-105(3)(a), C.R.S.   

 Section 8-42-105(3)(a) provides that TTD shall continue until the first 
occurrence of any one of the following including the “employee reaches 
maximum medical improvement.”  As determined above, the respondents failed 
to overcome the DIME physician’s determination that the claimant has not 
reached MMI.  Consequently, the the DIME physician’s finding that the claimant 
has not reached MMI is binding on the parties and the respondents failed to 
establish a basis to terminate the previously admitted TTD benefits.  See 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, supra; Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 18 P.3d 
790 (Colo. App. 2000). 

 Therefore, the claimant is entitled to an award of TTD benefits from 
January 6, 2011 through September 28, 2011.  The General Admission of 
Liability in the record (Claimant’s Exhibit 11) reflects a TTD rate of $607.69 per 
week.  Pursuant to the parties’ stipulation at hearing the respondents are entitled 
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to the unemployment insurance offset of $445 per week until August 21, 2011, 
except that there is no offset for the two week period commencing April 2, 2011.  
From August 21, 2011 through September 28, 2011 the claimant is entitled to 
TTD benefits at the full rate. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

2. Insurer shall pay for reasonable and necessary medical benefits to 
treat the claimant’s thoracic condition including pain management and a referral 
to a surgeon for evaluation. 

3. The claim for biofeedback, relaxation and psychotherapy is denied. 

4. The insurer shall pay the claimant temporary total disability benefits 
for the period January 6, 2011 through September 28, 2011.  These benefits 
shall be subject to an offset for unemployment insurance benefits as detailed 
above. 

5. Issues not resolved by this order are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July 6, 2012 

David P. Cain 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
 
W.C. No. 4-826-782-01 
  
  
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to Claimant’s counsel, giving 
Respondents’ counsel 3 working days after receipt thereof to file electronic 
objections as to form.  The proposed decision was filed, electronically, on June 
27, 2012.  No timely objections as to form were filed.  After a consideration of the 
proposed decision, the ALJ has modified the proposal and hereby issues the 
following decision.  

 
ISSUES 

  
  The issues to be determined by this decision concern the Claimant’s 
request for an award for bodily disfigurement; and, the  Claimant’s endorsement 
of the issue of overpayment,  based on the Respondents’ allegation of 
overpayment in the Final Admission of Liability (FAL), filed on January 25, 2012.  
The Claimant bears the burden of proof, by preponderant evidence, on the issue 
of bodily disfigurement.  The Respondents bear the burden, with respect to 
overpayment , by preponderant evidence. 
 

PRELIMINARY MATTERS 
 
 The ALJ heard the testimony of the Claimant, who was called as san 
adverse witness in the Respondents’ case-in-chief, as well as the testimony of 
*M., who testified in the Respondents’ case-in-chief.   The Claimant presented no 
witnesses in response to the Respondents’ case-in-chief.  Moreover, the ALJ 
performed a disfigurement evaluation of the Claimant at the conclusion of the 
Respondents’ case. 
 
 The ALJ admitted Claimant’s Exhibit 1 (consisting of 18 pages of official 
documents and medical records that were admissible without foundation, 
pursuant to § 8-43-210, C.R.S.); and, Respondents’ Exhibits A and C.  
Respondents’ Exhibit B consisted of what appeared to be adjusting notes by the 
insurance carrier regarding the alledged payment of indemnity benefits in this 
claim.  The Claimant objected, based on foundation and hearsay,  to the 
introduction of these notes, which were not  admissible pursuant to the § 8-43-
210 exception to the hearsay rule.  The Respondents’ response to the objection 
was that the adjuster, who was not endorsed on the Respondents’ Case 
Information Sheet (CIS), would be called by telephone to lay the foundation for 
Respondents’ Exhibit B.  The Claimant objected to this witness being allowed to 
testify because the Claimant had relied on the Respondents’ Case Information 
Sheet in preparing for hearing and this witness was not endorsed thereon. . 
Because no introduction or foundation was in fact laid at the time of hearing, 
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Exhibit B was rejected.  Respondents argued that it was not necessary to 
endorse witnesses to be called at hearing because CISs were informational only 
for purposes of the ALJ managing the hearing; and,  the opposing side had 
notice of the existence of this witness through responses to interrogatories and in 
the Response to Application for hearing.  The ALJ rejected this argument and did 
not allow the adjuster to testify. 
 
 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following     
Findings of Fact: 
 
 1. The Claimant was injured on April 13, 2010.  Her injury was to her 
right knee.  She has suffered substantial and significant bodily disfigurement 
about the right knee as a result of the compensable injury.   The ALJ viewed her 
right knee, describing it as twice the size around as compared to the left knee, 
not pleasant to behold, and plainly visible to public view in a normal skirt.  
 
 2. On January 25, 2012, the Respondents filed a FAL, admitting for an 
average weekly wage (AWW) of $418.50; temporary (total and partial) disability 
benefits through May 4, 2011; maximum medical improvement (MMI) on May 5, 
2011; permanent scheduled disability of 37% of the right lower extremity (RLE); 
and post-MMI (Grover) maintenance medical benefits.  An alleged overpayment 
of $466.13 was also alleged in the FAL.. 
 
 3. In their CIS, filed on June 15, 2012, the Respondents identified only 
one witness, *M, an Employer representative, who would be called live to testify 
at the time of hearing.   
 
 4. At the time of the hearing, Respondents’ counsel stated that he 
intended to have the adjuster for the insurer testify by telephone even though the 
adjuster was not identified as a witness in the Respondents’ CIS sheet.  The 
name of the adjuster is *N.   The Claimant objected to Respondents calling the 
adjuster to testify, based on Respondents’ failure to identify the adjuster as a 
witness in the CIS.  In preparing for hearing, the Claimant relied on the witnesses 
listed on the Respondents’ CIS.  In fact, the Claimant included the Respondents’ 
CIS in the Claimant’s Exhibits, admitted into evidence  at the hearing. 
 
 5. Respondents’ counsel argued, alternatively,  that he wanted to see 
if Exhibit B (the adjuster records referred to above) would simply be accepted 
into evidence and, if not, then Respondents would call the adjuster to testify.  
Respondents’ counsel stated on the record that he did not specifically identify the 
adjuster in the CIS document as a witness who would testify,  based on the 
strategy that he intended to employ for the hearing.  Respondents’ counsel 
further argued that CISs were not binding and existed merely to enable the Office 
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of Administrative Courts to manage cases.  Contrary to the statements and 
argument of Respondents’ counsel, the ALJ finds that absent the prevention of 
manifest injustice, which is not the case here, the parties should be limited to 
those witnesses identified in their respective CIS sheets for purposes of providing 
testimonial evidence at the time of hearing.   If this were not the case, CISs 
would be meaningless and unnecessary surplusage.   Trial by ambush would be 
the prevailing order of the day.  
 
 6. Additionally, when questioned by the ALJ as to the failure to identify 
the adjuster in the CIS document, Respondents did not request a continuance of 
the hearing or any other relief to address or correct the failure to so identify the 
adjuster as witness in the Case Information Sheet. 
 
 7. If Respondents’ counsel had admitted that the failure to identify the 
adjuster was simply a result of oversight or technical mistake in the creation of 
the CIS document, there exists at least a possibility that the ALJ could have 
sua sponte considered a continuance to afford the Respondents the opportunity 
to list the witness in a subsequently filed CIS and call the adjuster for testimony 
at the time of a later hearing, whereby the Claimant and her counsel could again 
travel from Colorado Springs to Denver to attend.  This set of facts, however, did 
not occur.  Respondents’ counsel emphatically represented that the failure to 
specifically identify the adjuster in the CIS document was part of the 
Respondents’ trial strategy.  At stake is an allegation of a $466.13 overpayment.  
Claimant’s counsel traveled from Colorado Springs to Denver for the hearing, 
and in light of all of the extant factors, the ALJ finds that it would be manifestly 
unfair to the Claimant to allow the Respondents to call witnesses who were not 
identified in their CIS.  The ALJ considers the CIS analogous to a pretrial 
statement used in District Court proceedings, and contrary to the assertion of 
Respondents’ counsel that the CIS was effectively of no value whatsoever in 
identifying and limiting witnesses to be called at time of hearing, the ALJ finds 
that the mandatory completion and submission of CISs  carries with it the 
reasonable assumption and conclusion that evidence to be produced by live 
testimony will be limited to that evidence offered through witnesses identified in 
the CISs offered by the parties.  Also, the Claimant did not list Adjuster Bivens in 
her CIS.  If she did, the Respondents would have been entitled to call witnesses 
listed by the opposing side. 
 
 8. Because the Respondents were not permitted to call the adjuster to 
testify, there was no foundation or explanation of Respondents’ Exhibit B and no 
explanation as to indemnity benefits allegedly paid to Claimant,  which allegedly  
resulted  in an overpayment.   
 
 9. At the ALJ’s suggestion, the Respondents called the Claimant to 
testify as an adverse witness.  The Respondents cross examined the Claimant 
and although she remembered receiving some indemnity payments, she could 
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not remember specific dates or specific amounts.   This proof is inadequate to 
establish the alleged overpayment. 
 
Ultimate Findings 
 
 10. The Respondents failed to prove, by preponderant evidence, that 
the Claimant was overpaid indemnity benefits in any ascertainable amount. 
 
 11. The Claimant has proven, by a preponderance of the evidence that 
she sustained serious bodily disfigurement, as described above, to her right 
knee, and it is plainly visible to public view in a normal woman’s skirt. 
 
 12. The Claimant presented credibly, her testimony was not 
impeached, and it was probable.  Therefore, the ALJ finds the Claimant to be 
highly credible.  *M’s credibility is not in issue and it is not relevant to the issue of 
overpayment because it only establishes the Claimant’s wages, which if 
calculated based on Exhibit A, would yield a higher AWW than that admitted in 
the FAL.  This, however, is not an issue herein. 
 

 
CONCLUSIONS OF LAW 

 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The fact finder should consider, among other things, the 
consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ 
testimony and/or actions; the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest.  See Prudential Ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  As found, the 
Claimant was highly credible and *M’s credibility was neither relevant to the issue 
of overpayment nor was it in issue 
 



 90 

 
Admissible Evidence 
 
 b. Section 8-43-210, C.R.S., provides four statutory exceptions to the 
hearsay rule whereby certain documents are admissible as evidence and can be 
filed in the record without formal identification, if relevant.  These documents are: 
(1) medical and hospital records; (2) physicians’ reports; (3) vocational reports; 
and, (4) records of the employer.  The underlying rationale for these exceptions 
involves, in part, a legislative determination concerning the inherent reliability of 
these contemporaneous records.  Insurance company adjuster notes, printouts, 
or documents are not included in these statutory exceptions.  Therefore, they can 
only be admitted if a witness lays a proper foundation for them.  As found, no 
proper foundation was laid. 
 
 
Case Information Sheet (CIS) / Endorsement of Witnesses 
 
 c. Office of Administrative Courts Rules of Procedure (OACRP), Rule 
20, 1 CCR 104-1, requires service of a CIS no more than twenty days and no 
less than five days prior to the commencement of the hearing.  Rule 20 (C) 
provides that the CIS shall list the names of the lay and expert witnesses to 
testify at the hearing, whether each witness shall testify in person or by 
telephone, whether the witness will travel more than 100 miles…. The 
Respondents, out of context, argue that Rule 20. (B) renders the CIS to be purely 
informational in order to permit the judge to determine the priority of the cases 
set and the witnesses to be called at hearing; but, that witnesses actually need 
not be listed as Rule 20 (C) provides, if there is notice in responses to 
interrogatories or in the Response to the Application for Hearing.  In interpreting 
a Rule, resort to the principles of statutory construction is appropriate.  These 
provisions provide that statutes must be construed as a whole, and the several 
parts of a statute should reflect light upon each other.  See People ex rel. Dunbar 
v. Gym of Am., Inc., 177 Colo. 97, 493 p.2d 660 (1972).  Also, statutes should be 
harmonized.  See People in Interest of D.L.E., 645 P.2d 271 (Colo. 1982).  Also 
see § 2-4-203, C.R.S.  The ALJ concludes that the Respondents argument that 
OACRP, Rule 20, is only for the judge’s case management purposes and not for 
due process notice of witnesses to be called at hearing to the opposing side is 
without merit.  As found, the adjuster was not listed on the Respondents’ CIS and 
the ALJ did not permit this person to be called because the Claimant would be 
deprived of due process and fair notice of the witnesses to be called by the 
Respondents.  Because the adjuster’s testimony was not allowed, no foundation 
could be, or was, laid for Respondents’ proposed Exhibit B, which was rejected.  
Therefore, the Respondents failed to prove an overpayment of indemnity 
benefits. 
 
Bodily Disfigurement 
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d.           Section 8-42-108 (1), C.R.S., provides for a disfigurement award 
up to $4,000 if the injury is to an area in public view and is permanent.   Bodily 
disfigurement is assessed according to appearance not loss of function. Arkin v. 
Indus. Comm’n. of Colorado, 145 Colo. 463, 358 P.2d 879 (1961). Compensation 
beyond $4,000 is only appropriate if the disfigurement affects the face, is 
comprised of extensive body scars or burns, or manifests itself as stumps due to 
loss or partial loss of limbs.  § 8-42-108 (2).  Because facial deformities “are 
presumed to impact on an individual's social and vocational functioning.” the 
statutory maximum award is appropriate. See Gonzales v. Advanced Component 
Systems, 949 P.2d 569 (Colo. 1997).  As found, in the present case, the 
Claimant’s disfigurement affects the right knee, but is serious, unpleasant looking 
and plainly visible to public view in a normal skirt. It is not among the listed 
schedule disfigurements in § 8-42-108 (2), with an $8,000 maximum award.  It is 
within the purview of a maximum $4,000 award.  Therefore, an award of $3, 500 
is appropriate.  

Burden of Proof 

 e. The injured has the burden of proof, by a preponderance of the 
evidence, of establishing entitlement to benefits.  §§ 8-43-201 and 8-43-210, 
C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. 
Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. 
Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the burden of proof is 
generally placed on the party asserting the affirmative of a proposition.  Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO,  March 20, 2002).    
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” 
means “the existence of a contested fact is more probable than its nonexistence.”  
Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, 
the Claimant satisfied her burden with respect to bodily disfigurement.  The 
Respondents failed to satisfy their burden with respect to overpayment. 
 

 
ORDER 

 
  
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. Any and all claims by the Respondents for overpayment are hereby 
denied and dismissed with prejudice. 
 
 B. In addition to all other benefits due and payable, the Respondents 
shall pay the Claimant, in one lump sum, the amount of $3,500 for and on 
account of her bodily disfigurement to the right knee. 
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 C. The Respondents shall pay the Claimant statutory interest at the 
rate of eight percent (8%) per annum on all amounts due and not paid when due. 
 
  
 DATED this______day of July 2012. 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-728-006 

ISSUE 

Whether Claimant has produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of 
Kristin D. Mason, M.D. that she sustained a 10% whole person impairment rating 
based on a diagnosis of Chronic Regional Pain Syndrome (CRPS). 

STIPULATIONS 

 The parties agreed to the following: 

1. Reserve the issues of overpayment and Permanent Total Disability 
(PTD) benefits for future determination. 

2. Claimant reached Maximum Medical Improvement (MMI) for her 
June 26, 2007 injury on August 18, 2011. 

3. Respondents admit liability for medical maintenance treatment 
provided by Authorized Treating Physicians (ATP) that is reasonable, necessary 
and related to Claimant’s June 26, 2007 industrial injury. 

FINDINGS OF FACT 

 1. Employer is a pizza restaurant.  Claimant worked for Employer as a 
waitress.  On June 26, 2007 Claimant injured her right ankle during the course 
and scope of her employment with Employer. 

 2. Claimant initially received conservative treatment for her right ankle 
condition.  The treatment included injections into the peroneal tendon sheath. 

 3. On September 29, 2008 Claimant underwent ligament repair 
surgery.  Mark Conklin, M.D. performed the procedure. 



 93 

 4. Claimant subsequently received physical therapy and underwent a 
right ankle MRI.  Because of continuing pain concerns, Dr. Conklin performed a 
right ankle tendon tenolysis on February 23, 2009. 

 5. Dr. Conklin referred Claimant to foot/ankle specialist Bharet  M. 
Desai for an examination.  Claimant also received pain management treatment 
from ATP George V. Schakaraschwili, M.D. at Colorado Rehabilitation and 
Occupational Medicine.  However, Claimant continued to suffer swelling and mild 
pain in her right ankle. 

 6. On November 23, 2009 Dr. Schakaraschwili determined that 
Claimant had reached Maximum Medical Improvement (MMI).  Dr. 
Schakaraschwili assigned Claimant an 11% right lower extremity impairment 
rating that consisted of 7% for range of motion deficits and 4% for peripheral 
nervous system impairment.  The 11% extremity rating converted to a 4% whole 
person impairment. 

 7. On December 14, 2009 Claimant returned to Dr. Schakaraschwili 
for an examination.  He noticed discoloration in Claimant’s right toes.  Dr. 
Schakaraschwili also commented that the area of discoloration was extremely 
cold to the touch.  He remarked “[t]oday for the first time, I see physical signs 
which are suspicious for [CRPS].” 

 8. The Division of Workers’ Compensation Medical Treatment 
Guidelines Rule 17, Exhibit 7 (Guidelines) specify that there must be at least two 
out of five positive findings on the following tests for there to be a diagnosis of 
CRPS: (1) x-rays of both extremities; (2) triple phase bone scan; (3) sympathetic 
blocks; (4) infrared thermogram and (5) an autonomic test battery.  However, the 
Guidelines caution that “[e]ven the most sensitive tests can have false 
negatives.”  Therefore, a patient can still have CRPS “if clinical signs are strongly 
present.”  Physical findings indicative of CRPS include swelling, skin 
discoloration, coarse hair and temperature changes. 

 9. Claimant subsequently underwent diagnostic testing for CRPS.  
The testing included a three phase bone scan, a stress thermogram and an 
autonomic test battery (QSART). 

 10. On December 22, 2009 Claimant underwent a triple phase bone 
scan at the Medical Center of Aurora.  The scan was negative for CRPS. 

 11. On January 8, 2010 Dr. Schakaraschwili administered a QSART 
examination to Claimant.  The autonomic testing was positive but “with a low 
probability for the presence of CRPS.” 

 12. On April 19, 2010 Claimant underwent a DIME with Dr. Mason.  
She concluded that Claimant had not reached MMI.  Dr. Mason explained that 
Claimant showed signs “of potentially sympathetically-mediated pain.”  She 
remarked that “[t]esting to date has been unrevealing but clinically certainly her 
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presentation is suspicious.”  Dr. Mason diagnosed a probable pain disorder with 
both psychological factors and a general medical condition.  She recommended 
additional diagnostic testing. 

 13. On June 16, 2010 Claimant underwent a thermogram of her right 
lower extremity.  The thermogram was negative for CRPS Type I or Type II. 

 14. On June 30, 2010 Claimant visited Dr. Schakaraschwili for an 
examination.  He remarked that Claimant had undergone four negative tests for 
CRPS of her right lower extremity.  Dr. Schakaraschwili summarized that a triple 
phase bone scan was negative, autonomic testing twice revealed a low 
probability for CRPS and a thermogram was negative.  He commented that 
Claimant had slight discoloration in the toes on her right foot but the coloring had 
improved since her last visit.  Dr. Schakaraschwili attributed Claimant’s right foot 
pain to an ingrown toenail that “may be a normal sympathetic response to a 
peripheral pain generator.”  He thus concluded that there was “no justification to 
perform prophylactic lumbar sympathetic blocks” prior to surgery. 

 15. Dr. Schakaraschwili referred Claimant to Floyd Ring, M.D. for an 
evaluation of her right lower extremity pain.  On September 17, 2010 Claimant 
visited Dr. Ring for an evaluation.  He noted that Claimant continued to suffer 
right lower extremity pain and there were concerns about possible CRPS.  Dr. 
Ring remarked that Claimant’s right lower extremity revealed discoloration, slight 
swelling, increased hair growth and “[m]arked hypersensitivity to touch.”  He 
administered a right lumbar sympathetic block.  The procedure reduced 
Claimant’s right lower extremity pain from 7/10 to 0/10. 

 16. Claimant returned to Dr. Schakaraschwili for multiple visits during 
the ensuing months.  She also continued to receive right lumbar sympathetic 
blocks.  Dr. Schakaraschwili noted that lumbar sympathetic blocks are 
considered a test for CRPS.  He explained that Claimant’s positive response to 
the blocks suggested that it was more likely Claimant had either CRPS or 
sympathetically maintained pain.  Dr. Schakaraschwili commented that, although 
Claimant did not meet the criteria for CRPS pursuant to the Guidelines, her 
clinical presentation suggested she might have CRPS. 

 17. On July 5, 2011 Dr. Ring reviewed additional records detailing 
Claimant’s medical treatment.  He determined that objective diagnostic testing 
revealed little evidence to support a diagnosis of CRPS in Claimant.  Although 
Claimant initially suffered some swelling and discoloration in her right lower 
extremity, the findings had not been present in recent months.  Dr. Ring 
explained that Claimant did not satisfy the criteria in the Guidelines to support a 
diagnosis of CRPS because she did not have at least two out of five positive 
tests.  He remarked that sympathetic blocks are subjective and cannot support a 
diagnosis of CRPS if all of the other specified criteria are not present.  Dr. Ring 
therefore concluded that Claimant did not suffer from CRPS but may have non-
work-related Reynaud’s phenomenon. 
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 18. On August 3, 2011 Claimant underwent an independent medical 
examination with Allison M. Fall, M.D.  Dr. Fall concluded that Claimant did not 
have CRPS pursuant to the Guidelines because she did not have two positive 
diagnostic tests.  She also determined that Claimant had reached MMI on May 
17, 2010 when repeat QSART testing revealed a low probability of CRPS.  Dr. 
Fall assigned Claimant an 8% right lower extremity impairment rating for range of 
motion loss that converted to a 3% whole person rating. 

 19. On November 28, 2011 Dr. Mason performed a follow-up DIME of 
Claimant.  Dr. Mason determined that Claimant suffered from CRPS type II 
pursuant to the Guidelines.  She explained that, although multiple diagnostic 
tests were negative for CRPS, Claimant’s clinical presentation suggested she 
suffered from the disorder.  Dr. Mason commented that Claimant suffered a 
peripheral nerve injury and ongoing complaints of pain.  She remarked that 
Claimant’s physical examination by multiple providers revealed “vasomotor 
and/or sudomotor signs, allodynia and atrophic changes” that added to the 
strength of a CRPS diagnosis.  Dr. Mason acknowledged that a diagnosis of 
CRPS requires at least two positive tests pursuant to the Guidelines and 
Claimant had only one positive result.  However, she specified that the 
Guidelines permit a CRPS diagnosis if “clinical signs are strongly present.”  Dr. 
Mason thus noted that Claimant suffered from atypical CRPS.  She summarized 
that Claimant’s responses to sympathetic blocks and clinical presentation 
“demonstrate a high probability that she has the condition.” 

20. Dr. Mason determined that Claimant had reached MMI on August 
19, 2011.   She assigned Claimant a 17% right lower extremity impairment rating 
for range of motion deficits that converted to a 7% whole person rating.  Utilizing 
the AMA Guides to the Evaluation of Permanent Impairment (3rd Edition) spinal 
cord table (AMA Guides), she assigned Claimant a 10% whole person 
impairment rating based on a diagnosis of CRPS.  Combining the right lower 
extremity range of motion deficits and the CRPS diagnosis yields a 16% whole 
person impairment rating.  Dr. Mason also determined that Claimant required 
medical maintenance treatment in the form of four to six lumbar blocks per year, 
ongoing medication management, periodic physical therapy and a gym 
membership. 

21. Dr. Fall testified at the hearing in this matter.  She reiterated that 
Claimant did not have CRPS pursuant to the Guidelines because she did not 
have two positive diagnostic tests.  Dr. Fall explained that Claimant did not suffer 
a peripheral or sural nerve injury because of the symmetrical results of 
electrodiagnostic testing.  She thus maintained that Dr. Mason improperly 
assigned Claimant a 10% whole person impairment rating based on the spinal 
cord table pursuant to the AMA Guides.  Nevertheless, Dr. Fall acknowledged 
that, although the Guidelines require positive results on two out of five diagnostic 
tests for a diagnosis of CRPS, physicians are nevertheless permitted to use 
clinical judgment in diagnosing the condition. 
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22. Respondents have failed to produce clear and convincing evidence 
to overcome the DIME opinion of Dr. Mason that Claimant suffered a 10% whole 
person impairment rating based on a diagnosis of CRPS.  Dr. Mason assigned 
Claimant a 17% right lower extremity impairment rating for range of motion 
deficits that converted to a 7% whole person rating.  Utilizing the AMA Guides 
spinal cord table, she also assigned Claimant a 10% whole person impairment 
rating based on a diagnosis of CRPS.  The record reveals that Claimant 
underwent diagnostic testing in the form of a three phase bone scan, a stress 
thermogram and an autonomic testing battery (QSART) for CRPS.  All of the 
tests were negative.  However, Claimant exhibited a positive response to right 
lumbar sympathetic blocks.  Dr. Mason explained that, although multiple 
diagnostic tests were negative for CRPS, Claimant’s clinical presentation 
suggested she suffered from the disorder.  Dr. Mason commented that Claimant 
suffered a peripheral nerve injury and ongoing complaints of pain.  She remarked 
that Claimant’s physical examination by multiple providers revealed “vasomotor 
and/or sudomotor signs, allodynia and atrophic changes” that added to the 
strength of a CRPS diagnosis.  Dr. Mason acknowledged that a diagnosis of 
CRPS requires at least two positive tests pursuant to the Guidelines and 
Claimant had only one positive result.  However, she specified that the 
Guidelines permit a CRPS diagnosis if “clinical signs are strongly present.”  She 
summarized that Claimant’s responses to sympathetic blocks and clinical 
presentation “demonstrate a high probability that she has the condition.” 

23. In contrast, Dr. Ring explained that Claimant did not satisfy the 
criteria in the Guidelines to support a diagnosis of CRPS because she did not 
have at least two out of five positive tests.  He remarked that sympathetic blocks 
are subjective and cannot support a diagnosis of CRPS if all of the other 
specified criteria are not present.  Dr. Ring therefore concluded that Claimant did 
not suffer from CRPS but may have non-work-related Reynaud’s phenomenon.  
Moreover, Dr. Fall explained that Claimant did not have CRPS pursuant to the 
Guidelines because she did not have two positive diagnostic tests.  Dr. Fall 
explained that Claimant did not suffer a peripheral or sural nerve injury because 
of the symmetrical results of electrodiagnostic testing.  She thus maintained that 
Dr. Mason improperly assigned Claimant a 10% whole person impairment rating 
based on the spinal cord table pursuant to the AMA Guides.  Nevertheless, Dr. 
Fall acknowledged that, although the Guidelines require positive results on two 
out of five diagnostic tests for a diagnosis of CRPS, physicians are nevertheless 
permitted to use clinical judgment in diagnosing the condition.  Because the 
Guidelines permit a diagnosis of CRPS based on clinical judgment, the opinions 
of doctors Ring and Fall constitute mere differences of opinion with Dr. Mason.  
Accordingly, Respondents have failed to produce unmistakable evidence to 
establish that Dr. Mason’s assignment of a 10% whole person impairment rating 
based on a diagnosis of CRPS was incorrect. 

CONCLUSIONS OF LAW 
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1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should 
consider all of the DIME physician’s written and oral testimony.  Lambert & Sons, 
Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A 
DIME physician’s determination regarding MMI and permanent impairment 
consists of her initial report and any subsequent opinions.  In Re Dazzio, W.C. 
No. 4-660-149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
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Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz 
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Whether the DIME physician properly applied the AMA Guides to determine 
an impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, 
W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Respondents have failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Mason that Claimant suffered a 
10% whole person impairment rating based on a diagnosis of CRPS.  Dr. Mason 
assigned Claimant a 17% right lower extremity impairment rating for range of 
motion deficits that converted to a 7% whole person rating.  Utilizing the AMA 
Guides spinal cord table, she also assigned Claimant a 10% whole person 
impairment rating based on a diagnosis of CRPS.  The record reveals that 
Claimant underwent diagnostic testing in the form of a three phase bone scan, a 
stress thermogram and an autonomic testing battery (QSART) for CRPS.  All of 
the tests were negative.  However, Claimant exhibited a positive response to 
right lumbar sympathetic blocks.  Dr. Mason explained that, although multiple 
diagnostic tests were negative for CRPS, Claimant’s clinical presentation 
suggested she suffered from the disorder.  Dr. Mason commented that Claimant 
suffered a peripheral nerve injury and ongoing complaints of pain.  She remarked 
that Claimant’s physical examination by multiple providers revealed “vasomotor 
and/or sudomotor signs, allodynia and atrophic changes” that added to the 
strength of a CRPS diagnosis.  Dr. Mason acknowledged that a diagnosis of 
CRPS requires at least two positive tests pursuant to the Guidelines and 
Claimant had only one positive result.  However, she specified that the 
Guidelines permit a CRPS diagnosis if “clinical signs are strongly present.”  She 
summarized that Claimant’s responses to sympathetic blocks and clinical 
presentation “demonstrate a high probability that she has the condition.” 

 8. As found, in contrast, Dr. Ring explained that Claimant did not 
satisfy the criteria in the Guidelines to support a diagnosis of CRPS because she 
did not have at least two out of five positive tests.  He remarked that sympathetic 
blocks are subjective and cannot support a diagnosis of CRPS if all of the other 
specified criteria are not present.  Dr. Ring therefore concluded that Claimant did 
not suffer from CRPS but may have non-work-related Reynaud’s phenomenon.  
Moreover, Dr. Fall explained that Claimant did not have CRPS pursuant to the 
Guidelines because she did not have two positive diagnostic tests.  Dr. Fall 
explained that Claimant did not suffer a peripheral or sural nerve injury because 
of the symmetrical results of electrodiagnostic testing.  She thus maintained that 
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Dr. Mason improperly assigned Claimant a 10% whole person impairment rating 
based on the spinal cord table pursuant to the AMA Guides.  Nevertheless, Dr. 
Fall acknowledged that, although the Guidelines require positive results on two 
out of five diagnostic tests for a diagnosis of CRPS, physicians are nevertheless 
permitted to use clinical judgment in diagnosing the condition.  Because the 
Guidelines permit a diagnosis of CRPS based on clinical judgment, the opinions 
of doctors Ring and Fall constitute mere differences of opinion with Dr. Mason.  
Accordingly, Respondents have failed to produce unmistakable evidence to 
establish that Dr. Mason’s assignment of a 10% whole person impairment rating 
based on a diagnosis of CRPS was incorrect.  

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 

 
 1. Respondents have failed to produce clear and convincing evidence 
to overcome the DIME opinion of Dr. Mason that Claimant sustained a 10% 
whole person impairment rating based on a diagnosis of CRPS. 

 2. Claimant reached MMI for her June 26, 2007 injury on August 18, 
2011. 

 3. Respondents are liable for medical maintenance treatment 
provided by ATPs that is reasonable, necessary and related to Claimant’s June 
26, 2007 industrial injury. 

4. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July 6, 2012. 
Peter J. Cannici 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-583-01 & WC 4-873-873-01 

ISSUES 

 The issues determined herein are compensability in WC 4-873-873-01 
and medical benefits in both claims. 

FINDINGS OF FACT 

1. Claimant is 35 years old.  He stands 5’11” and weighs 260 pounds.  
He is well-muscled and very athletic.  He has played competitive flag football for 
several years.  He primarily plays offensive line, defensive line, and linebacker 
positions.  The flag football games are played without pads and have limitations 
on contact.  As an offensive lineman, claimant primarily blocks the opposing 
defensive lineman by keeping his arms extended and his wrists dorsiflexed.  
Once he contacts the opposing defender, he must maintain contact.  Claimant 
also lifts weights, including benchpressing 225 pounds. 

2. In November 2007, claimant began work as a re-set coordinator for 
the first employer.  He subsequently worked as a merchandiser stocking store 
shelves with the product of the first employer.  On an unknown date, claimant 
began work in cooler services for the first employer.  He picked up, delivered, 
and installed coolers and vending machines, which were very heavy and required 
use of a heavy industrial size dolly. 

3. On March 17, 2011, claimant suffered an admitted injury arising out 
of and in the course of his employment with the first employer in WC 4-854-583-
01.  Claimant attempted to move a vending machine by tilting the dolly back 
toward him.  The vending machine caused an ulnar deviation of the left wrist and 
also struck the left wrist.  Claimant felt immediate pain in his left wrist extending 
up his forearm.  He reported the injury to his employer, but he continued working 
his regular job.  Claimant primarily used his right hand to perform his job duties.  
His left wrist symptoms improved.  Approximately two weeks after the injury date, 
he reinjured his left wrist when a coemployee slammed a cooler door onto the left 
wrist.  He felt increased left wrist pain, but still did not seek medical treatment. 

4. On April 5, 2011, claimant applied for employment with the second 
employer.  On approximately April 15, 2011, Dr. Peterson performed a physical 
examination of claimant for purposes of a commercial driver’s license.  Claimant 
reported no left wrist or arm problems during that examination. 

5. Claimant left the employ of the first employer and immediately 
began work for the second employer on April 25, 2011.  As a driver salesman, 
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claimant delivered and stocked store cooler shelves with cartons of product.  He 
held a “sleeve” of four half-gallon cartons of ice cream over his right shoulder and 
used his left hand to stock the cartons on the shelves by using his left wrist in an 
ulnar deviation.  From the very first day, claimant felt sharp pain in his left wrist, 
extending up his forearm. 

6. Claimant did not report the problem to the second employer, but 
contacted the first employer, who referred him to Emergicare.  On May 4, 2011, 
Dr. Malis examined claimant, who reported a history of being injured when he 
picked up the vending machine.  Dr. Malis diagnosed wrist tendinitis, referred 
claimant for physical therapy, prescribed a wrist brace, and released him to 
return to regular duty work. 

7. On May 6, 2011, in WC 4-854-583-01, Ace American filed a 
general admission of liability for medical benefits. 

8. Claimant returned to work for the second employer and tried to use 
the wrist brace, but he was unable to stock quickly enough with it.  He removed 
the brace.  He attempted to use his right hand to stock, but was unable to stock 
quickly enough.  He continued to work by stocking with his left hand, but suffered 
pain. 

9. On June 15, 2011, Dr. Malis reexamined claimant, who reported 
continued pain with ulnar deviation of the left wrist, but not with flexion, 
extension, or even weightlifting.  Dr. Malis referred claimant to an orthopedist. 

10. On June 22, 2011, Dr. Hart, an orthopedic surgeon, examined 
claimant, who reported that his wrist was improving.  Claimant reported that he 
suffered pain with ulnar deviation.  Claimant informed Dr. Hart that he played 
football.  Dr. Hart referred claimant for magnetic resonance image (“MRI”) scans. 

11. The July 14, 2011, MRIs of the left wrist and forearm showed bone 
edema of the distal ulna, joint effusion and mild synovitis of the ulnar and radial 
joints, and triangular fibrocartilage complex (“TFCC”) scarring or sprain without a 
tear. 

12. On August 3, 2011, Dr. Hart reexamined claimant and administered 
a cortisone injection to the left ulnar wrist.  Claimant experienced some 
immediate relief of his symptoms. 

13. On August 6 and 7, 2011, claimant played competitive flag football 
games in a tournament.  Claimant admitted that he moved his wrists a lot and hit 
his elbows during those games, although he denied suffering any injury. 

14. On August 31, 2011, Dr. Hart reexamined claimant, who reported 
some relief of his left wrist pain after the injection.  Claimant reported a deep 
ache along the ulnar border of the left forearm into the left palm and left fourth 
and fifth fingers.  Dr. Hart found positive provocative tests at the left elbow.  Dr. 
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Hart referred claimant for electromyography/nerve conduction velocity (“EMG”) 
testing to rule out cubital tunnel syndrome or Guyon’s canal ulnar nerve 
compression. 

15. On September 20, 2011, Dr. Griffis administered EMG testing, 
which showed moderately severe left cubital tunnel syndrome.  Cubital tunnel 
syndrome is compression of the ulnar nerve at the elbow. 

16. On October 12, 2011, Dr. Hart reexamined claimant and reviewed 
the results of the EMG.  Dr. Hart recommended surgery to decompress the ulnar 
nerve at the elbow.  Dr. Hart stated, “I do think his work activities delivering ice 
cream have been a material contributory causative factor in the onset and 
progression of his left elbow ulnar nerve compression.”  Dr. Hart provided no 
explanation for that opinion. 

17. On April 10, 2012, Dr. Ridings performed an independent medical 
examination (“IME”) for the Ace American Respondents.  Claimant provided a 
history of the injury with the first employer forcing his wrist into ulnar deviation, 
causing pain in the wrist and forearm.  Claimant reported that he suffered a few 
minutes of numbness in his left small finger, but it resolved.   Claimant reported 
that the ulnar forearm pain resolved within two weeks and he just suffered 
occasional ulnar wrist pain.  Claimant reported that he was able to continue 
playing football and lifting weights.  Dr. Ridings concluded that the mechanism of 
injury with the first employer was not related to any ulnar nerve injury at the 
elbow.  Dr. Ridings explained that the medical records did not document any 
forearm pain after the injury with the first employer, but any such forearm pain 
was likely a muscle strain that resolved within two weeks.  Dr. Ridings noted that 
the report of forearm pain in the medical records occurred after claimant worked 
for the second employer and may be related to repetitive use of the left upper 
extremity.  Dr. Ridings concluded that such forearm pain was not related to the 
injury with the first employer. 

18. On May 9, 2012, Dr. Larson performed an IME for the Standard 
Fire Respondents.  Claimant reported the history of the injury with the first 
employer and continued problems with his left wrist.  He reported that he suffered 
shooting pain from his left wrist to his elbow following the re-injury with the first 
employer.  Claimant reported that he improved until he began work for the 
second employer, which caused his to experience sharp pain in wrist shooting up 
to his elbow when he engaged in ulnar deviation.  Claimant reported that the 
injection by Dr. Hart did not help his wrist symptoms.  He reported that he plays 
flag football and lifts weights.  Dr. Hart concluded that claimant had mild residual 
symptoms from a left wrist contusion with mild tenderness and bony edema of 
the ulna.  Dr. Larson concluded that cubital tunnel syndrome would not be related 
to the injury with the first employer.  Dr. Larson questioned if claimant actually 
had cubital tunnel syndrome because he did not experience numbness and 
weakness.  He explained that cubital tunnel syndrome is typically idiopathic and 
is not typically caused by repetitive use.  He thought that it was very unlikely that 
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the work for the second employer caused cubital tunnel syndrome.  Dr. Larson 
also explained that cubital tunnel syndrome is rarely caused by direct trauma.     

19. Dr. Ridings testified by deposition consistently with his report.  He 
explained that he did not find cubital tunnel syndrome on his physical 
examination of claimant.  He agreed with Dr. Larson that cubital tunnel syndrome 
is not usually caused by repetitive motion.  He thought that the work for the 
second employer could cause tendonitis, but not cubital tunnel syndrome.  He 
disagreed with Dr. Hart’s conclusion that the work for the second employer 
caused the cubital tunnel syndrome.  He noted that a possible explanation for the 
appearance of cubital tunnel syndrome in the August 31, 2011, examination by 
Dr. Hart was claimant’s blocking in his football games.  He reiterated that it was 
medically improbable that the stocking activities with the second employer 
caused the cubital tunnel syndrome, but he did think that they increased wrist 
symptoms.  Dr. Ridings agreed that claimant’s benchpressing of 225 pounds was 
not likely to cause cubital tunnel syndrome. 

20. As found, claimant has proven by a preponderance of the evidence 
that he suffered an occupational disease of aggravation of his left wrist resulting 
directly from the employment or conditions under which work was performed and 
following as a natural incident of the work for the second employer.  His left wrist 
condition improved until he began his repetitive left wrist ulnar deviation for the 
second employer.  He clearly suffered an aggravation of his preexisting condition 
such that he required medical treatment. 

21. Claimant has failed to prove by a preponderance of the evidence 
that the left elbow surgery recommended by Dr. Hart is reasonably necessary to 
cure or relieve the effects of the admitted March 17, 2011, injury in WC 4-854-
583-01.  The admitted left wrist injury is not likely to be the cause of any ulnar 
nerve compression in the left elbow.  Dr. Larson and Dr. Ridings agreed that the 
left wrist injury was not a likely cause for ulnar nerve compression at the elbow. 

22. Claimant has failed to prove by a preponderance of the evidence 
that that left elbow surgery recommended by Dr. Hart is reasonably necessary to 
cure or relieve the effects of the occupational disease to claimant’s left wrist in 
WC 4-873-873-01.  The opinions of Dr. Ridings and Dr. Larson are persuasive 
that repetitive upper extremity work for the second employer is not likely to cause 
any cubital tunnel syndrome.  Unfortunately, Dr. Hart offered no explanation for 
his conclusion to the contrary. 

 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
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2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is compensable.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   
 

2. In WC 4-873-873-01, claimant alleges an occupational disease.  
Section 8-40-201(14), C.R.S. defines "occupational disease" as:  
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment.  

 
This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from 
the employment or conditions under which work was performed and can be seen 
to have followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; 
Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM 
Corporation, 867 P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a 
particular time, place and cause. Colorado Fuel & Iron Corp. v. Industrial 
Commission, 154 Colo. 240, 392 P.2d 174 (1964); Delta Drywall v. Industrial 
Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, an 
occupational disease arises not from an accident, but from a prolonged exposure 
occasioned by the nature of the employment.  Colorado Mental Health Institute v. 
Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the 
hazardous conditions of employment need not be the sole cause of the disease.  
A claimant is entitled to recovery if he or she demonstrates that the hazards of 
employment cause, intensify, or aggravate, to some reasonable degree, the 
disability. Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  Once the claimant 
makes such a showing, the burden of establishing the existence of a 
nonindustrial cause and the extent of its contribution to the occupational disease 
shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 
As found, claimant has proven by a preponderance of the evidence that he 
suffered an occupational disease of aggravation of his left wrist resulting directly 
from the employment or conditions under which work was performed and 
following as a natural incident of the work for the second employer.   
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3. Respondents are liable for medical treatment reasonably necessary 

to cure or relieve the employee from the effects of a work injury.  Section 8-42-
101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  
Claimant must prove that an injury directly and proximately caused the condition 
for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals 
Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  As 
found, claimant has failed to prove that the left elbow surgery recommended by 
Dr. Hart is reasonably necessary to cure or relieve the effects of the admitted 
March 17, 2011, injury in WC 4-854-583-01 or the occupational disease to 
claimant’s left wrist in WC 4-873-873-01.   
 

 

ORDER 

 It is therefore ordered that: 

1. In WC 4-873-873-01, Standard Fire Insurance shall pay for all of 
claimant’s reasonably necessary medical benefits by authorized providers for the 
occupational disease to claimant’s left wrist. 

2. In WC 4-854-583-01 and WC 4-873-873-01, claimant’s claim for 
authorization of the left elbow surgery recommended by Dr. Hart is denied and 
dismissed. 

3. All matters not determined herein are reserved for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 9, 2012   /s/ original signed by:___________ 

Martin D. Stuber 
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Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-635-705-02 

SUPPLEMENTAL ORDER 

ISSUES 

 The following issues were raised for consideration at hearing: 

a. Whether the surgery performed by Dr. Viola was related to the work 
injury  of November 2, 2004; 

b. Whether Claimant is at maximum medical improvement (MMI); and  

c. Whether Claimant is entitled to maintenance medical benefits. 
 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the evidentiary 
depositions of Drs. Primack and Bainbridge, and the post hearing position 
statements of the parties, the following Findings of Fact are entered. 

1. On November 2, 2004, Claimant sustained an injury to her right 
wrist when she fell on her outstretched right hand.  This led to a sympathetically 
mediated pain syndrome.  (Respondents’ Exhibit P, Specific Findings of Fact, 
Conclusions of Law and Order Upon Remand, at paragraph 1 of Findings of 
Fact, bates stamp 457). 

 
2. Claimant was placed at MMI on September 23, 2009, by the 

Division independent medical examiner (DIME), Gregory Reichhardt, M.D.   
 
3. A hearing was held April 12, 2010, on Claimant’s application for 

hearing to overcome the DIME on the issue of maximum medical improvement 
before Administrative Law Judge Edwin L. Felter, Jr.  ALJ Felter determined that 
Claimant had not overcome the DIME opinion regarding maximum medical 
improvement and held that Claimant was at maximum medical improvement as 
of September 23, 2009.  (Respondents’ Exhibit P, Specific Findings of Fact, 
Conclusions of Law and Order Upon Remand, at paragraph A of the Order, bates 
stamp 472). 
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4. Shortly after her injury, Claimant had a cervical MRI examination.  
The MRI revealed mild degenerative disc changes in the cervical spine without 
focal stenosis or herniation.  (Respondents’ Exhibit A, bates stamp 1 – 3). 

 
5. After ALJ Felter’s order, Claimant had another cervical spine MRI.  

This MRI revealed multilevel foraminal stenosis that had progressed since the 
earlier MRI, as well as progression of Claimant’s degenerative disc disease.  
(Claimant’s Exhibit 17). 

 
6. One of Claimant’s authorized treating physicians, Jonathan 

Woodcock, M.D., had referred Claimant to J. Scott Bainbridge, M.D., specifically 
for an evaluation of her cervical spine since there was a suggestion of 
contribution of the cervical spine to Claimant’s continuing complaints.  
(Claimant’s Exhibit 15).  After review of the cervical MRI, Dr. Bainbridge opined 
that there was nothing on physical examination or diagnostic testing to support 
the presence of a cervical radiculopathy.  He opined that there was a probable 
right radial neuropathy at the supinator tunnel that may help perpetuate the 
sympathetically maintained pain.  (Claimant’s Exhibit 18). 

 
7. Claimant was referred to Marc Treihaft, M.D., for an EMG.  The 

EMG of February 16, 2011, revealed minimal evidence of a right radial 
neuropathy, unchanged from an EMG performed in December 2009.  (Claimant’s 
Exhibit 27).  

 
8. Dr. Viola diagnosed a radial tunnel syndrome on May 9, 2011.  Dr. 

Viola further opined that he suspected that Claimant’s “RSD” had not resolved 
because the radial tunnel needed to be treated.  (Claimant’s Exhibit 33). 

 
9. Claimant underwent the right radial nerve decompression on July 

20, 2011.  (Claimant’s Exhibit 47).   
 
10. Claimant underwent an independent medical examination with 

Scott J. Primack, D.O. on February 11, 2011.  After review of the extensive 
medical treatment  rendered to Claimant and a physical examination, Dr. Primack 
opined that Claimant was still at maximum medical improvement.  He noted that, 
unfortunately, Claimant had turned into a professional patient.  He opined that 
Claimant had objectively gotten better and that objectively there was no evidence 
of CRPS (sympathetically maintained pain).  (Respondents’ Exhibit M, bates 
stamp 438 - 450, at 449). 

 
11. Dr. Primack further opined that Claimant gets an “extensive” 

amount of passive treatment, which is reinforcing her status as a professional 
patient.  He noted the prior opinions of the DIME physician, Dr. Reichhardt, and 
another examiner, Annu Ramaswamy, M.D., both of whom felt that Claimant’s 
maintenance medical treatment should be limited to the treatment outlined in 
general by the Medical Treatment Guidelines (See, Respondents’ Exhibits E, 
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bates stamp 62 -101; C, bates stamp 44 – 50; D, bates stamp 61; and J, bates 
stamp 423).  Dr. Primack opined that Claimant should be weaned from passive 
treatment.  (Respondents’ Exhibit M, bates stamp 438 – 450, at 449). 

 
12. Dr. Primack, who is a Level II physician, has three certifications:  

two physical medicine and rehabilitation certifications and a combined neurology 
and physiatry certification.  He is on the teaching faculty for Level II accreditation.  
(Hearing testimony of Dr.  Primack, at p. 46).  It is found that Dr. Primack’s 
opinions are credible and  persuasive. 

 
13. Dr. Primack corrected statements made in his February 15, 2011, 

report and during testimony.  He testified that the first

 

 EMG of February 7, 2005, 
by Dr. Feldman studied the superficial sensory nerve and was the only EMG 
study performed within weeks of Claimant’s injury. (Hearing testimony of Dr. 
Primack, at 73).  Dr. Primack further testified in a February 7, 2012, post hearing 
deposition at p 4-5 that Dr. Feldman’s 2005 EMG showed a slowing at the 
superficial radial sensory nerve which is at the wrist. It is the credible and 
persuasive opinion of Dr. Primack that the surgery performed by Dr. Viola was 
important to maintain Claimant’s maximum medical improvement status because 
if the nerve continued to be entrapped, the pain complaints she has as a result of 
the sympathetically maintained pain would increase.  (Hearing testimony of Dr. 
Primack, at 57). 

14. Dr. Primack opined that Claimant was at the time of hearing in a 
“subacute” phase of recovery from the non work related elbow surgery by Dr. 
Viola.  Dr. Primack further opined that Claimant could begin weaning off 
treatment and be transitioned to an independent program by the beginning of 
2012.  (Hearing testimony of Dr. Primack, at 62 – 64). 

 
15. Dr. Bainbridge speculated that what “can happen” is that a fall like 

Claimant’s could have transmitted forces up to the upper part of the radius.  (Post 
hearing deposition of Dr. Bainbridge, at p. 4 – 5).  He did not think the injury was 
a direct blow to the nerve, but more likely a local injury that led to inflammation 
and then “for whatever reason” the nerve became entrapped.  (Post hearing 
deposition of Dr. Bainbridge, at 13).

 
  

16. Even after the rebuttal testimony of Dr. Bainbridge, Dr. Primack 
opined that Claimant’s surgery from Dr. Viola was not causally related to the 
injury and that Claimant remained at maximum medical improvement for her 
work injury when the surgery was performed.  (Post hearing deposition of Dr. 
Primack, at 9).  Dr. Primack’s opinion is found to be more credible than Dr. 
Bainbridge. 

 

CONCLUSIONS OF LAW 
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 Having made the foregoing Findings of Fact, the following Conclusions of 
Law  are entered. 

A. The surgery performed by Dr. Viola is unrelated to Claimant’s work 
injury. 

 
 It is concluded that the testimony of Dr. Primack is persuasive that the 
surgery performed by Dr. Viola is not causally related to Claimant’s work injury of 
November 2, 2004.   
 
 Respondents are not questioning payment of the surgery performed by Dr. 
Viola as Respondents voluntarily paid for the surgery in order to see if it would 
improve the sympathetically maintained pain as explained by Dr. Primack.  
Claimant’s pain complaints for the sympathetically maintained pain were likely to 
increase if the entrapped nerve was not released.   
 
 The EMGs performed after the injury are conclusive that there is no causal 
relationship to the work injury.  The first EMG by Dr. Feldman showed that there 
was a loss in the superficial radial sensory nerve, consistent with the mechanism 
of Claimant’s injury.  The EMG by Dr. Treihaft shortly thereafter specifically 
studied the extensor digitorum communis, which was negative.  It was the 
positive finding on EMG relating to the extensor digitorum communis on 
December 21, 2009, that specifically led to the surgery performed by Dr. Viola.  It 
is more likely than not that had Claimant sustained an entrapment at the elbow at 
the time of the injury, the EMGs performed in early 2005 would have 
demonstrated loss to the extensor digitorum communis.   
 
 Therefore, it is concluded that the surgery performed by Dr. Viola was not 
related to Claimant’s work injury. 
 

B. Claimant was at maximum medical improvement and remained at 
maximum medical improvement after the surgery performed by Dr. 
Viola. 

 
 Because the surgery performed on Claimant’s elbow was unrelated to 
Claimant’s work injury, Claimant was at maximum medical improvement at the 
time of the surgery and remains at maximum medical improvement for the work 
injury. 
 
 The DIME physician, Dr. Reichhardt, opined that Claimant was at 
maximum medical improvement on September 23, 2009.  This finding of 
maximum medical improvement was upheld by ALJ Felter in his order dated 
February 23, 2011.   
 
 There has been no change in Claimant’s work related condition to take her 
off maximum medical improvement status.  In fact, Dr. Primack opined that 
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Claimant has objectively improved and that there are no objective findings of 
sympathetically maintained pain at this time. 
 
 It is concluded that Claimant is at maximum medical improvement and that 
her present treatment, including the surgery from Dr. Viola, is maintenance 
medical treatment. 
 

C. Claimant should now be weaned from the extensive passive 
treatment she is receiving on a maintenance medical treatment level. 

 
 It is the opinion of Dr. Primack that Claimant is a professional patient due 
to the extensive passive treatment that she receives on a maintenance medical 
basis.  It is his opinion that she should be weaned from this treatment for her 
benefit.   
 
 Dr. Bainbridge agrees.  Dr. Bainbridge opined that after the surgery by Dr. 
Viola, Claimant should have “a time-limited course of very directed physical 
therapy …given her history of extensive use of therapies, I do want to emphasize 
it should be focused and time limited.”  (Deposition of Dr. Bainbridge, p. 10, ll. 8 – 
11).  Dr. Bainbridge opined that a “more reasonable” maintenance plan needs to 
be devised.  “What I am referring to are all of the occupational therapy, the 
physical therapy, the acupuncture, all of those things that are ongoing and she, 
my guess is, has become psychologically dependent upon.”  (Deposition of Dr. 
Bainbridge, p. 19, ll. 11-21).  Dr. Bainbridge thought that within some months, the 
maintenance plan could start to be gradually weaned to acupuncture once or 
twice a month, occasional massage and an occasional therapy visit.  (Deposition 
of Dr. Bainbridge, p. 20, ll. 13 - 22).   
 
 In December 2011, Dr. Bainbridge opined that Claimant was in the 
weaning phase.  He noted that the blocks are not effective for Claimant for a long 
enough time to justify them on an ongoing basis.  (Post hearing deposition of Dr. 
Bainbridge, p. 7, ll. 16 – 19).  There may be a role for a couple of stellate blocks 
per year if there are major flare-ups but not on a scheduled basis.  (Post hearing 
deposition of Dr. Bainbridge, p. 7, l. 24 – p. 8, l. 3).  As of December 2011, Dr. 
Bainbridge opined that Claimant needed six to eight therapy visits (inclusive of 
acupuncture, occupational therapy and physical therapy) total over the next two 
years starting in March 2012.  (Post hearing deposition of Dr. Bainbridge, p. 8, ll. 
4 – 23). 
 
 Therefore, it is concluded that the maintenance medical program ordered 
by ALJ Felter following the April 12, 2010, hearing that occurred almost two years 
ago should be modified as it is now not reasonable and necessary treatment 
according to Claimant’s own treating physician, Dr. Bainbridge, as well as an 
independent medical examiner, Dr. Primack.  It is found and concluded that 
Claimant should returned to Dr. Bainbridge for an outlined maintenance medical 
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treatment program to be set out in a specific maintenance medical treatment plan 
by Dr. Bainbridge that weans Claimant’s passive treatment. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant reached maximum medical improvement on September 
23, 2009, and all subsequent treatment is maintenance medical treatment. 

 
2. Respondents’ shall be liable for Claimant to return to Dr. Bainbridge 

for Dr. Bainbridge to outline a specific maintenance medical treatment plan that 
weans Claimant from her current extensive treatment to treatment that is more in 
line with the maintenance treatment to which Dr. Bainbridge testified in his 
deposition and post hearing deposition. 

 
3. All matters not determined herein are reserved for future 

determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 9, 2012 

Margot W. Jones 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-845-746-02 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he is entitled 
to temporary partial disability and disfigurement benefits? 
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 Did claimant prove by a preponderance of the evidence that he is entitled 
to permanent partial disability benefits based upon impairment of the 
whole person because he sustained functional impairment to parts of his 
body that are not enumerated on the schedule of specific injuries under 
§8-42-107(2)? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

Claimant sustained an admitted injury to his right knee on January 17, 
2011. Orthopedic Surgeon Kosta Zinis, M.D., performed two arthroscopic 
procedures to claimant’s right knee: the first on March 16, 2011, the second on 
July 25, 2011. 

Claimant underwent 34 post-operative physical therapy sessions with 
Therapist Kyla Sand, MSPT, as of November 28, 2011. Ms. Sand at that time 
assessed the following: 

[Claimant] has improved strength, ROM and overall decreased pain.  
During functional activities he does continue to have decreased hip internal 
rotation loading which is increasing his lateral patellar migration ….  Treatment 
has been focused on increasing eccentric quad endurance and multiplanar 
control as well as improving his ability to utilize hip internal rotation loading and 
shock absorption. 

Ms. Sand recommended additional sessions of PT. 

Albert Hattem, M.D., placed claimant at maximum medical improvement 
as of January 20, 2012, and rated his permanent medical impairment according 
to the American Medical Association Guides to the Evaluation of Permanent 
Impairment, Third Edition (Revised) (AMA Guides). Dr. Hattem rated claimant’s 
impairment at 20% of the lower extremity based upon medial and lateral 
meniscectomies and based upon abnormal motion of the knee. Dr. Hattem 
converted the 20% lower extremity rating to 8% of the whole person based upon 
Table 46 of the AMA Guides. Dr. Hattem imposed permanent physical activity 
restrictions of no crouching, crawling, kneeling, or climbing and lifting limited to 
20 pounds. 

On March 8, 2012, insurer filed a Final Admission of Liability (FAL), 
admitting liability for some $26, 125.71 in medical benefits, $9,721.75 in 
temporary total disability benefits, and $10,613.41 in permanent partial disability 
benefits based upon Dr. Hattem’s lower extremity rating. 
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Claimant returned to modified duty work at employer between June 7th 
and July 24, 2011. Insurer stipulates that claimant is entitled to temporary partial 
disability (TPD) benefits in the amount of $344.14 for that period of partial 
disability. Insurer’s calculations are persuasive. The Judge adopts insurer’s 
stipulation and concludes insurer should pay claimant an award of TPD benefits 
in the amount of $344.14. 

As a result of the two surgical procedures, claimant sustained serious and 
permanent bodily disfigurement to areas of his right knee that are normally 
exposed to public view. The disfigurement consists of a ¾-inch long by ½-inch 
wide, star-shaped portal scar located above his right knee that is lighter than the 
surrounding skin; a ½-inch diameter portal scar located on the interior side of the 
right knee that is darker than surrounding skin; and a penny-sized portal scar 
about the right knee that is darker and slightly raised.  Considering the size, 
placement, and general appearance of claimant's scarring, the Judge concludes 
claimant is entitled to an award of disfigurement benefits in the amount of 
$600.00, payable in one lump sum. 

Credting claimant’s testimony, the Judge finds: Claimant is unable to 
perform his regular work at employer as a result of Dr. Hattem’s permanent 
restrictions. Claimant’s regular work involved building shelves, which required 
him to squat and kneel with his right lower extremity. Claimant had complained to 
Ms. Sand that he experienced lower back pain as a result of limping. 

Claimant failed to show it more probably true than not that he sustained 
functional impairment above the right leg measured at the hip. The schedule of 
specific injuries includes, at §8-42-107(2)(w), C.R.S. (2011), the loss of the leg at 
the hip joint. The permanent restrictions imposed by Dr. Hattem indicate 
functional impairment to claimant’s right knee.  Although Dr. Hattem imposed an 
additional lifting restriction of 20 pounds, that global restriction by itself fails to 
show claimant sustained functional impairment above the leg measured at the 
hip joint.     

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that 
he is entitled to TPD benefits, disfigurement benefits, and permanent partial 
disability (PPD) benefits based upon impairment of the whole person.  The Judge 
agrees claimant is entitled to TPD and disfigurement benefits.  The Judge 
however disagrees with claimant’s argument that he sustained functional 
impairment to areas of his body located above the right leg measured at the hip.   

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
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disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), supra.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award 
up to $4,304.00 for serious and permanent bodily disfigurement which is normally 
exposed to public view.  Considering the size, placement, and general 
appearance of claimant's scarring, the Judge concludes insurer should pay 
claimant an award of disfigurement benefits in the amount of $600.00, payable in 
one lump sum. 

The term "injury" refers to the part of the body that has sustained the 
ultimate loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In 
the context of §8-42-107(1), the term "injury" refers to the part or parts of the 
body that have been functionally impaired or disabled as a result of the injury.  
Maree v. Jefferson County Sheriff's Department, W.C. No. 4-260-536 (ICAO 
August 6, 1998), citing Strauch v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. 
App. 1996).  Section 8-42-107(1)(a), supra, limits medical impairment benefits to 
those provided in subsection (2) where the claimant's injury is one enumerated 
on the schedule.  The schedule of specific injuries includes, in §8-42-107(2)(w), 
the loss of the leg at the hip joint. The dispositive issue is whether the claimant 
sustained a functional impairment to the portion of the body that is listed on the 
schedule of disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, 
the ALJ is constrained to determine the situs of the functional impairment, not the 
situs of the initial harm, in deciding whether the loss is one listed on the schedule 
of disabilities.  Id.  Section 8-42-107(1)(b), supra, provides that, where claimant 
sustains an injury not enumerated on the schedule, his permanent medical 
impairment shall be compensated based upon the whole person. 
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Here, the Judge found claimant failed to show it more probably true than 
not that he sustained functional impairment above the right leg measured at the 
hip. Claimant thus failed to prove by a preponderance of the evidence that he is 
entitled to PPD benefits beyond those for which insurer has admitted liability 
under the FAL.  

As found, the schedule of specific injuries includes, at §8-42-107(2)(w), 
supra, the loss of the leg at the hip joint. The permanent restrictions imposed by 
Dr. Hattem indicate functional impairment to claimant’s right knee.  Although Dr. 
Hattem imposed an additional lifting restriction of 20 pounds, the Judge found 
that that global restriction by itself fails to show claimant sustained functional 
impairment above the leg measured at the hip joint. 

The Judge concludes claimant’s request for an award of PPD benefits 
beyond those which insurer has admitted liability under the FAL should be 
denied.  

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Insurer shall pay claimant an award of TPD benefits in the amount 
of $344.14. 

2. Insurer shall pay claimant an award of disfigurement benefits in the 
amount of $600.00, payable in one lump sum. Insurer may credit against this 
award any amount insurer previously paid claimant for disfigurement on this 
claim. 

3. Claimant’s request for an award of PPD benefits beyond those 
which insurer has admitted liability under the FAL is denied and dismissed. 

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
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further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _July 9, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-783-01 

ISSUES 

The issues to be determined are: 

1. Compensability; and, 

2. Medical benefits. 

 

STIPULATIONS 

The parties stipulated that if the claim is compensable the following facts will 
control: 

1. The average weekly wage (AWW) is established as $320.00 per 
week base wage.  

2. Starting February 1, 2012 the AWW is increased to $415.79 to 
adjust for COBRA. 

3. Temporary total disability will be paid for the period from August 19, 
2011 through September 17, 2011 at the base AWW of $320.00. 

4. Temporary total disability beyond September 17, 2011 is 
withdrawn. 

5. The authorized treating physician (ATP) facility is CCOM. 

6. Dr. Matthews, Colorado Sport & Spine, is an ATP by referral from 
CCOM. 
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FINDINGS OF FACT 

1. The Claimant worked for the Respondent-Employer in their 
warehouse.  The Claimant’s duties included loading and unloading furniture; 
moving goods to and from the sales area; and loading customer’s cars with 
furniture. 

2. On August 18, 2011 the Claimant was asked to look for wood 
cleaner.  The Claimant climbed a ladder and looked in a box that turned out to be 
empty.  While descending the ladder the Claimant’s left foot was on the third rung 
of the ladder and his right foot was being placed on the last rung when his foot 
slipped and he fell to the floor.  When his right foot made contact with the floor 
his right knee hyper-extended.  The Claimant never felt pain like he experienced 
that day. The Claimant heard a grinding, crunch-like sound and it appeared that 
his knee was not in place; as if folded the opposite way. 

3. The Claimant experienced immediate swelling of the knee. 

4. The Claimant yelled out for a co-worker referred to as ‘*O.’ 

5. *O was working in the same vicinity as the Claimant but did not 
witness the event.  *O went to get the manager, *P. 

6. *P had the Claimant complete an incident report and told the 
Claimant to go to the emergency department (ED); however, the Claimant did not 
go because he had no insurance. 

7. The Claimant drove a manual shift car and had difficulty shifting the 
gears.  The Claimant then decided to stop at his brother’s house to rest and 
spent two hours there before proceeding home.  

8. The Claimant was off of work for approximately two weeks.  The 
Claimant was informed that if he couldn’t perform the job he should just stay 
home and rest. 

9. Prior to the incident at work, on July 8, 2011 the Claimant had a fall 
at home, where he slipped going down his stairs. The Claimant rolled down the 
stairs and struck his right knee.  The Claimant does not recall twisting his knee 
but his whole body twisted in the fall. 
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10. The Claimant thinks he went to Peak Vista for treatment but was 
not seen by a doctor.  He was told that you can’t determine much without an x-
ray or an MRI. 

11. He eventually went to the Penrose ED. He was given a slip knee 
brace and referred to Dr. Matthews. Dr. Matthews wanted an MRI.  He provided 
the Claimant with a hinged knee brace and referred the Claimant to physical 
therapy. The Claimant attended a few of the PT appointments but had to stop 
because he couldn’t afford to continue. The Claimant was provided with home 
exercises.  The Claimant returned to work and was feeling better as time went 
on.  On the date of injury, August 18, 2011 the Claimant’s knee felt alright.  

12. Since the date of injury, the Claimant has trouble getting up stairs 
and has prolonged pain.  The Claimant cannot fully extend his leg.  The Claimant 
continues to wear a knee brace to keep his knee stable.  At the time of the work 
injury the Claimant was not considering returning to the doctor for his fall at home 
injury. 

13. After the Claimant’s injury of August 18, 2011 he was again seen 
by Dr. Matthews. The Claimant had an MRI of the right knee, which revealed a 
torn ACL.  Dr, Matthews opined that the Claimant’s fall from the ladder on August 
18, 2011 was the cause of the Claimant’s ACL tear. 

14. The Claimant underwent an independent medical examination 
conducted by Dr. Lindberg. Dr. Lindberg opined that the Claimant tore his ACL in 
the fall at home. 

15. The ALJ finds that the Claimant is credible. 

16. The ALJ finds that the opinions of Dr. Matthews are more credible 
than medical evidence to the contrary. 

17. The ALJ finds that the Claimant has established that it is more likely 
than not that he substantially aggravated any pre-existing knee injury and that 
the injury of August 18, 2011 was the cause of the Claimant’s torn ACL. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 
8-40-101 et sec., C.R.S. 2011 is to assure the quick and efficient delivery of 
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disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.  See § 8-40-102 (1) (supra).   

2. A compensable injury is one which arises out of and in the course 
of employment.  See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one 
of causation.  It requires that the injury have its origin in an employee’s work-
related functions, and be sufficiently related thereto so as to be considered part 
of the employee’s service to the employer.  There is no presumption that an 
injury that occurs in the course of a worker’s employment also arises out of 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d. 542, 
(1968); “The mere fact that the decedent fell to his death on the employer’s 
premises did not give rise to the presumption that the fall arose out of and in the 
course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the 
evidence that there is a direct causal relationship between the employment and 
the injuries.  § 8-43-201 (supra) See also Ramsdale v. Horn, (781 P.2d. 150, 
Colo. App.).  A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  Proof of causation 
is a threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any benefits are awarded.  § 8-40-
301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000). 

4. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 
385 (Colo. App. 2000) 

5. In deciding whether Claimant has met her burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals 
Office,  53 P.3d 1192, 1197 (Colo. App. 2002) 

6. The facts in a worker’s compensation case must be interpreted 
neutrally, neither in favor of the rights’ of Claimant nor in favor of the rights’ of 
Respondents.  § 8-43-201, (supra).  A worker’s compensation case is decided on 



 120 

its merits.  § 8-43-201, (supra).  An award of benefits may not be based or 
denied upon speculation or conjecture.  Deines Bros. v. Industrial Commission, 
125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witnesses’ testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  

8. The Respondents are liable for medical treatment reasonably 
necessary to cure or relieve the employee from the effects of the injury. Section 
8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
The injured employee must establish by a preponderance of the evidence, the 
need for the medical benefit is proximately caused by an injury arising out of and 
in the course of the employment. §8-41-301(1)(c) C.R.S.; Faulkner v. Indus. 
Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000). The determination of 
whether a particular treatment is reasonable and necessary is a question of fact 
for the ALJ City & County of Denver School Dist 1 v.ICAO, 682 P.2d 513 (Colo. 
App. 1984). 

9. The ALJ concludes, as found above, that Dr. Matthew’s analysis of 
the Claimant’s medical condition vis-à-vis his injury at work is more credible than 
other medical or lay evidence to the contrary. 

10. The ALJ concludes that the Claimant’s medical condition relating to 
his right knee Is more likely than not as a result of his injury on August 18, 2011 
at work. 

11. The Claimant has established by a preponderance of the evidence 
that he sustained an injury arising out of and in the course of his employment 
with the Respondent-Employer. 

12. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that the medical treatment received by the 
Claimant for his right knee subsequent to August 18, 2011 was reasonable, 
necessary, and related to his compensable work injury. 

ORDER 
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 It is therefore ordered that: 

1. The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is compensable. 

2. The Respondents are responsible for payment of the Claimant’s medical 
care subsequent to August 18, 2011 with respect to treatment for his right 
knee. 

3. Payment by the Respondents shall not exceed payment in accordance 
with the fee schedule. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: July 10, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
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ISSUES 

 The issue for determination is a medical benefit.  Claimant seeks a 
diagnostic stress thermogram as post-MMI medical maintenance care.  

FINDINGS OF FACT 

1. Franklin Shih, M.D., who is not a treating physician, examined 
Claimant on February 22, 2012.  Dr. Shih’s assessment included “ongoing left 
upper extremity pain syndrome, non-specific, query sympathetic component.” Dr. 
Shih found Claimant to be at maximum medical improvement. For post-MMI 
maintenance care, Dr. Shih recommended follow-up visits with Dr. Lesnak, an 
authorized treating physician, for potential medication management and for the 
possibility of working with a psychologist for pain management counseling. Dr. 
Shih found ongoing pain complaints with a nonspecific presentation.  He stated 
that Claimant has “decreased musculature in the left arm and this is most likely 
associated with disuse.” Dr. Shih recommended a stress thermogram.  He stated 
that if the stress thermogram was positive, he would “feel comfortable with going 
a head with an impairment rating for CRPS.”  Dr. Shih stated that the stress 
thermogram would be “purely diagnostic, will not affect MMI or treatment 
recommendations.”  

2. Lawrence Lesnak, D.O., examined Claimant on March 14, 2012.  
Claimant complained of diffuse left palm and hand pains, some pain radiating 
into her left forearm, and pain in her left breast and left rib cage. Under 
“Impression:” Dr. Lesnak stated, “probable some degree of sympathetic 
dysautonomia1

3. Although Dr. Shih states the stress thermogram will not affect 
treatment recommendations, Dr. Lesnak, a treating physician, arranged a stress 
thermogram and stated that treatment recommendations will be made after that 
test and other tests are completed.  It is found that the stress thermogram is 
diagnostic, and will assist in developing treatment recommendations.  The stress 
thermogram is reasonably needed to determine a course of post-MMI treatment.  

 without clear clinical evidence of CRPS type 1.” Dr. Lesnak 
stated, “I will arrange for her to undergo a stress thermogram as suggested by 
Dr. Shih.”  Dr. Lesnak stated that following the stress thermogram and other 
potential tests, “further recommendations will be made at that point as 
appropriate in regard to her post MMI maintenance treatments.”  

CONCLUSIONS OF LAW 

 Insurer is liable for post-MMI medical benefits that are reasonably needed 
to relieve Claimant from the effects of the compensable injury.  Section 8-42-
101(1), C.R.S.  Liability extends to diagnostic tests that are needed to determine 
a course of treatment for the injury.  However, an insurer is not liable for 
                                                 
1 A disorder of the autonomic nervous system that causes disturbances in all or some autonomic 
functions. http://www.merriam-webster.com/medical/dysautonomia 
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diagnostic tests and treatment that is not related to the compensable injury.  See 
Martinez v. Triangle Sheet Metal, Inc. W.C. No. 4-595-741, (ICAO, 2008).  

 It is found and concluded that a stress thermogram has been 
recommended by an authorized treating physician, and is reasonably needed as 
a diagnostic tool and to determine what treatment may be reasonably needed 
post-MMI.  Insurer is liable for the costs of a stress thermogram, should one be 
performed.  

ORDER 

 It is therefore ordered that Insurer is liable for the costs of a stress 
thermogram, should one be performed. 

This matter shall remain open for consideration of liability for post-MMI 
medical treatment. 

 

DATED:  July 10, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
633 17th Street Suite 1300 

 
TO HERE 
 
 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-826-648-02 

ISSUES 

Whether the ALJ has jurisdiction to compel Claimant to attend a functional 
capacity evaluation (“FCE”) that is being recommended by Respondents’ 
independent medical examiner? 

Whether Respondents’ have proven by a preponderance of the evidence that 
Claimant should be ordered to attend the FCE without limitations on what 
Claimant may be asked to perform at the FCE?  

FINDINGS OF FACT 
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1. Claimant suffered a work-related injury on May 28, 2010 when he 
fell approximately six to seven feet from a ladder.  Claimant sustained a fractured 
left foot and right wrist, a lumbar compression fracture, cervical injury, 
depression, and chronic pain.  Claimant was received medical treatment for his 
admitted injuries from various medical providers.  Claimant underwent surgery for 
his right wrist on June 10, 2010 and later underwent surgery to his left ankle on 
August 31, 2010 with Dr. Khan-Farooqi, an orthopedic surgeon.   

 
2. Claimant testified he currently experiences chronic pain and 

significant limitations ambulating, lifting, carrying, and in activities of daily living.  
Claimant testified he rarely lifts more than approximately five pounds, but was 
unfamiliar with the weights of many objects.  

 
3. Following Claimant’s surgeries, Claimant continued to treat with Dr. 

Stagg, his authorized treating physician.  Claimant underwent an FCE at the 
recommendation of treating physician Dr. Stagg April 4, 2011, approximately ten 
months post injury, and seven months after his ankle surgery.  Dr. Stagg testified 
by deposition in this matter.  Dr. Stagg testified that prior to the FCE that he 
cautioned Claimant and the therapist to stay within safe limits. 

 
4. The FCE from April 4, 2011 notes that “[a]lthough claimant’s 

physician requested client not be pushed much beyond his restrictions, clients 
overall safe, dependable tolerance were a very close match to his current 
restrictions.”  The FCE concluded Claimant could lift and carry approximately 10-
17 pounds, but had profound limits crawling, kneeling, and climbing.  Claimant 
testified that the following day he was “sore all over”. This is consistent with the 
follow up inquiry performed by the evaluator that noted claimant was “sore as 
hell”. 

 
5. Claimant was eventually placed at MMI by Dr. Stagg November 3, 

2011 with a combined 38% whole person impairment, including impairment for 
cervical and lumbar spine, depression, and the right upper extremity and left 
lower extremity.  Dr. Stagg also provided Claimant with a 15 pound limit lifting 
and carrying, with no crawling, kneeling, squatting, or climbing. 

 
6. On or about January 25, 2012, Dr. Stagg filled out a medical source 

statement limiting Claimant to zero pounds frequently or continuously, and to 10 
pounds occasionally.  On February 23, 2012 Dr. Stagg indicated that if Claimant 
underwent an FCE he should limit his lifting and carrying to a maximum of 5 
pounds, and should comply with all assigned work restrictions.  Dr. Stagg also 
opined a second FCE was not medically necessary. 

 
7. Dr. Stagg testified at deposition that it was his opinion that Claimant 

did not require a second FCE in order to determine permanent medical 
restrictions.  Dr. Stagg noted that his restrictions had changed after MMI based 
on his extensive discussions with Claimant.  Dr. Stagg opined that he had 
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determined to a reasonable degree of medical probability that the “final” five-
pound limit was the correct, realistic, functional limit imposed so that Claimant did 
not reinjure or aggravate his condition.  Dr. Stagg further opined that although he 
thought it unnecessary, in the event of a repeat FCE, Dr. Stagg did not believe 
Claimant should exert “full effort”.  Dr. Stagg further opined that he doubted if 
much additional information could be gleaned from a second FCE, if one were 
undertaken.   

 
8. Upon inquiry from Claimant’s attorney, Dr. Khan-Farooqi, 

Claimant’s current treating foot surgeon, limited Claimant’s ability to lift to five 
pounds.  Dr. Khan-Farooqi also opined that Claimant should not exert full 
physical effort in an FCE. Dr. Khan-Farooqi opined in this same response that 
Claimant’s condition had worsened in the past year, and predicted that his FCE 
results would be worse.  

 
9. Claimant underwent an IME with Dr. Olsen at the request of 

respondents.  Dr. Olsen testified that a second FCE would provide him additional 
data to finally determine what Claimant’s permanent limitations were.  Dr. Olsen 
testified that because Claimant underwent a prior FCE, another one would be 
equally non-injurious.  The ALJ finds the testimony and reasoning of Dr. Olsen 
with regard to the need for a second FCE to be credible and persuasive. 

 
10. Dr. Stagg testified that a second FCE would be unnecessary in this 

case and testified that an FCE is a small snapshot of what a patient can do, but 
that he would look at the whole picture of other limitations in determining work 
restrictions.  Dr. Stagg testified that Claimant’s April 4, 2011 FCE was performed 
at St. Mary’s Life Center which is the occupational therapist/physical therapist 
facility for St. Mary’s Hospital.  Dr. Stagg has referred other patients to this facility 
for FCE’s in the past.  Dr. Stagg testified the purpose of these referral was to 
better ascertain a patient’s physical capabilities. 

 
11. While the FCE may be a small snapshot, the ALJ finds that where 

Respondents request an FCE to be performed based upon a claim for benefits 
made by Claimant, and the request for the FCE is reasonable considering the 
specific facts of the case, the Claimant may be compelled to complete the FCE in 
order to maintain his claim for benefits.  Certainly, what the treating physician or 
IME physician or vocational evaluator does with the results of the FCE are up to 
their own professional opinions. 

 
12. Claimant also argues that a second FCE could be injurious.  While 

Claimant certainly could be injured during the course of an FCE, it is not 
unreasonable for Respondents to request an updated FCE in preparing their 
defense to Claimant’s pending claim for permanent total disability benefits.  The 
ALJ notes that the only reason the issue of the request for a second FCE is 
before the court is due to the claim by Claimant that he is permanently totally 
disabled.  The ALJ finds that Respondents request for an updated FCE to be 
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performed after Claimant is at MMI to be reasonable under the circumstances of 
this case. 

 
13. The ALJ further finds that there is no basis for limitations to be 

placed on the FCE that would require Claimant to give anything less than full 
physical effort.  The ALJ finds that there is no credible evidence that the training 
and experience of the evaluator performing the FCE would require some kind of 
limitations to Claimant’s FCE that would be necessary to ensure the safety of the 
Claimant in performing the FCE.   

 
14. As testified to by Dr. Olsen in his deposition, therapists who 

perform FCE’s are trained in performing their profession safely.  Dr. Olsen 
testified he would refer the Claimant to HealthOne to perform the FCE and 
further testified that he did not have any concerns that the therapists would be 
unable to safely perform a repeat FCE.   The ALJ finds the testimony of Dr. 
Olsen credible and persuasive.  Therefore, any requests for limitations set forth 
for the FCE are rejected.  

 
CONCLUSIONS OF LAW 

1. Section 8-43-404(1)(a), C.R.S. (2009), provides in pertinent part: 

If in case of injury the right to compensation under articles 40 
to 47 of this article exists in favor of an employee, upon the 
written request of the employee’s employer or the insurer 
carrying such risk, the employee shall from time to time 
submit to examination by a physician or surgeon or to a 
vocational evaluation, which shall be provided and paid for by 
the employer or insurer and the employee shall likewise 
submit to examination from time to time by any regular 
physician selected and paid for by the division. 

2. Claimant argues in his position statement that the provisions of 
Section 8-43-404(1)(a) are not applicable to this case because an FCE is not a 
vocational evaluation nor a medical examination, but instead a different type of 
examination not covered under the provisions of Section 8-43-404(1)(a).  The 
ALJ is not persuaded. 

3. As testified to by Dr. Stagg and Dr. Olsen, the FCE performed in 
April, 2011 was performed at St. Mary’s Life Center, the occupational 
therapist/physical therapist facility for St. Mary’s Hospital.  Likewise, the pending 
FCE is scheduled to be performed at HealthOne, a therapy center.  Crediting the 
testimony of Dr. Stagg, the ALJ finds that the purpose of the FCE is to better 
ascertain Claimant’s physical capabilities.   

4. The ALJ finds that this referral has sufficient ties to Claimant’s IME 
examination with Dr. Olsen insofar as the request for the FCE has been made in 
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connection with the IME and the FCE is to be performed by individuals in the 
medical community (occupational therapists and/or physical therapists) that the 
FCE is an “examination by physician” as contemplated by Section 8-43-
404(1)(a), C.R.S.  The mere fact that Dr. Olsen is not that one making the 
examination, but instead made the referral for the examination in the form of an 
FCE is not enough to take the FCE out of the contemplated examinations an 
injured worker may be requested to attend under Section 8-43-404(1)(a). 

5. The ALJ further finds that the purpose of the FCE is to obtain 
additional information to determine Claimant’s permanent work restrictions, and 
could also, therefore, be considered applicable under Section 8-43-404(1)(a) as 
a form of a “vocational evaluation”. 

6. The ALJ would note that if Claimant decides that he does not wish 
to attend the FCE, his right to permanent partial disability benefits should not be 
affected by his refusal to attend the FCE.  Claimant’s failure to attend the FCE 
will only potentially affect Claimant’s right to future permanent total disability 
benefits. 

7. As found, Claimant has failed to provide sufficient evidence of the 
need for any restrictions placed upon the performance of the FCE.  Therefore, 
Claimant’s request for restrictions placed upon the FCE is denied and dismissed. 

ORDER 

 It is therefore ordered that: 

1. Claimant shall attend the FCE requested by Respondents’ IME 
physician, Dr. Olsen.  

2. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 11, 2012 
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Keith E. Mottram 
Administrative Law Judge 

 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-194-02 

 
ISSUES 

 The issues for determination are compensability, medical benefits, average 
weekly wage, temporary total and temporary partial disability benefits.  

FINDINGS OF FACT 

1. Claimant was employed by Employer as a hotel housekeeper. The 
work varied seasonally. Claimant was able to work more hours and earn more 
pay from mid-April to early October each year. Wage records are available to 
show Claimant earnings from January 1, 2012 to August 15, 2012. From January 
1, 2012 to August 15, 2011, a period of 32 and 2/7 weeks, Claimant earned 
$9,637.38, an average of $298.50 per week. 

2. Claimant had been injured in a motor vehicle accident several 
years ago. She did miss one day of work then. Her back pain from that accident 
resolved. 

3. On Friday, August 5, 2011, Claimant testified she was cleaning a 
room around 2:00 p.m. She was removing a sheet from a bed when it became 
stuck. She lifted the bottom mattress to free the sheet. As she did so she felt 
something ‘pop’ in her back. She continued to work.  

4. Claimant testified that she went to the office and notified her 
manager. He asked if she needed to go to a doctor, and she declined at that 
time. Her manager and her supervisor denied that Claimant ever reported any 
incident on August 5, 2011. Claimant continued to work her scheduled shifts.  

5. Claimant testified that when she got home on Friday, August 12, 
2011, she could not stand the pain anymore. Claimant testified on direct that she 
called in on Saturday, August 13, 2011, and said that she could not work 
because of pain in her back. Claimant testified that she was told that she could 
take Saturday off, but had to work Sunday, the following day. On cross exam, 
Claimant testified that she left a recorded voice message on Saturday. If she had 
left a voice message, she could not have been told that she had to work the next 
day. The Employer records show that Claimant did call in sick on Saturday, 
August 13, 2011 

6. Claimant testified that she went to work on Sunday, August 14, 
2011 despite the pain. Claimant did not report any back pain at the employee 
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meeting at the beginning of the shift. Claimant had lunch with her supervisor and 
did not report any back pain. Claimant testified that after she took her lunch 
break at 11:30 a.m., she was cleaning Room 304, which was very dirty. She 
testified that she bent to pick up a piece of trash. As she straightened up she felt 
pain in her back. Claimant testified that she called her supervisor, who took her 
Centennial ER.  

7. Thanh Chau, PA-C, and Heip Ritzer, M.D. at Health One examined 
Claimant on August 16, 2011. Claimant described the incident on Sunday when 
she was picking up some trash from the floor and felt a sudden pain in her back. 
The diagnosis was lumbar strain. It was noted that the findings were consistent 
with a work-related mechanism of injury. Claimant was restricted to no bending 
or twisting.  

8. Claimant returned to work for Employer on August 17 or 18, 2011. 
She did lighter work in the laundry because of her doctor’s restrictions.  

9. Claimant was again examined on August 22, and September 6, 
2011. On August 22, Claimant was given an IF Unit and was referred for physical 
therapy. Her condition improved. Her diagnosis and restrictions remained the 
same. On September 20, 2011, Claimant reported no improvement with physical 
therapy, which was discontinued. Clamant was referred for osteopathic 
manipulation therapy (OMT). Her restrictions were changed to no lifting more 
than 10 to 20 pounds, and to avoid bending and twisting. She was examined 
again on October 11 and November 1, 2011. All medications were discontinued 
because she was pregnant. The diagnosis and restrictions remained essentially 
the same. It was noted that the referral to OMT was denied, and that the clinic 
was awaiting the insurance decision concerning this case.  

10. Dr. Ritzer examined claimant on November 29, 2011. Claimant 
stated she felt the same as she had at the last visit. The assessment was lumbar 
strain. Dr. Ritzer stated in his report, “Patient’s claim has been denied at this 
time, so we are discharging her from care. Any work restrictions are going to be 
through her PCP.” On the November 29, 2011 form “Physician’s Report of 
Worker’s Compensation Injury”, the physician indicated that the “objective 
findings were consistent with history and/or work related mechanism of 
injury/illness”, as was indicated in all previous forms.  

11. From August 16, 2011, through November 30, 2011, a period of 
106 days, Claimant earned $2,027.67, an average of $133.90 per week. During 
this period of time, her earnings were also less than what they were in early 
2011, also in the slow period of the year. Claimant’s reduced earnings were the 
result of the compensable injury. 

12. Claimant returned to her regular work, although she had not been 
released in the usual course of medical care. Claimant worked for only a short 
period of at her regular job, before she left work due to an unrelated medical 
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condition. Claimant returned to work following that condition in January. She 
returned to work cleaning rooms and work the same hours. The parties stipulated 
that Claimant’s wage loss from December 16, 2011 to January 16, 2012 was due 
to her unrelated medical condition.  

CONCLUSIONS OF LAW 

Compensability: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  

A workers’ compensation case is decided on its merits. Section 8-43-201, 
C.R.S. The ALJ’s factual findings concern only evidence and inferences found to 
be dispositive of the issues involved. The ALJ need not address every piece of 
evidence or every inference that might lead to conflicting conclusions. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 
2000). 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). Where a party 
presents expert opinion on the issue of causation, the weight, and credibility, of 
the opinion is a matter exclusively within the discretion of the ALJ as the fact-
finder. Cordova v. Industrial Claim Appeals Office, P.3d (Colo. App. No. 
01CA0852, February 28, 2002); Rockwell International v. Turnbull, 802 P.2d 
1182 (Colo. App. 1990). 

A claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer, and a workers’ 
compensation case shall be decided on its merits. Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 1998) (“Claimant has the 
burden of proving an entitlement to benefits by a preponderance of the 
evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) 
(“The burden is on the claimant to prove his entitlement to benefits by a 
preponderance of the evidence.”). Proof by a preponderance of the evidence 
requires a claimant to establish that the existence of a contested fact is more 
probable than its nonexistence. Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 (ICAO March 20, 2002). 
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The Workers' Compensation Act creates a distinction between the terms 
“accident” and “injury.” The term "accident" refers to an “unexpected, unusual, or 
undesigned occurrence.” Section 8-40-201(1), C.R.S. In contrast, an “injury” 
refers to the physical trauma caused by the accident. In other words, an 
"accident" is the cause and an “injury” is the result. City of Boulder v. Payne, 162 
Colo. 345, 426 P.2d 194 (1967). No benefits flow to the victim of an industrial 
accident unless the “accident” results in a compensable "injury." Romine v. Air 
Wisconsin Airlines, W. C. No. 4-609-531 (October 12, 2006) 

A compensable injury is one that arises out of and in the course of 
employment. Section 8-41-301 (1) (b), C.R.S. The “arising out of” test is one of 
causation. It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer. There is no presumption that injuries that 
occur in the course of a worker's employment arise out of the employment. Finn 
v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). 

Claimant testified as to an incident at work on August 5, 2011 when 
Claimant lifted a mattress to free a sheet. However, the credible and persuasive 
evidence shows that Claimant did not report such an incident to her supervisor or 
manager, did not seek medical care, and continued to perform her usual work. It 
is found and concluded that, if this incident did take place, it did not result in an 
injury.  

Claimant has established by a preponderance of the evidence that she 
sustained an injury on August 14, 2011, when she stood up after picking up 
some trash on the floor at work. Claimant did report this incident to her 
supervisor. Claimant did received medical treatment immediately after this 
incident. Claimant was diagnosed with a lumbar strain, and the authorized 
treating physicians attributed the lumbar strain to the incident at work. The claim 
is compensable.  

Medical Benefits: 

An insurer is liable for medical benefits that are reasonably needed to cure 
and relieve the claimant from the effects of the industrial injury. Section 8-42-
101(1), C.R.S. 

Claimant has established by a preponderance of the evidence that that the 
medical care she received from the Centennial ER and from Health One was 
reasonably needed to cure and relieve Claimant from the effects of the 
compensable injury. Insurer is liable for the costs of such care, in amounts not to 
exceed the Division of Worker’s Compensation fee schedule. 

Average Weekly Wage: 

A claimant's average weekly wage is based on his earnings at the time of 
injury. Section 8-42-102(2), C.R.S. Section 8-42-102(3), C.R.S., grants the ALJ 
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discretionary authority to alter the statutory formula if for any reason it will not 
fairly determine a claimant's average weekly wage. Coates, Reid & Waldron v. 
Vigil, 856 P.2d 850 (Colo. 1993). The overall objective of calculating the average 
weekly wage is to arrive at a fair approximation of a claimant's wage loss and 
diminished earning capacity. Ebersbach v. United Food & Commercial Workers 
Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).  

Claimant’s wages vary seasonally. Her income was higher from mid-April 
to October of each year, when Employer fills more of its hotel rooms. When an 
employee’s wages vary seasonally, the average weekly wage is fairly calculated 
by consideration of her wages over the course of an entire year. If records of less 
than a full year are available, the average weekly wage is most fairly calculated 
by considering the wages over all of the periods for which records are available. 

Wage records are available to show Claimant earnings from January 1, 
2012 to the date of the injury. From January 1, 2012 to August 15, 2011, a period 
of 226 days, Claimant earned $9,637.38, an average of $298.50 per week. 
Claimant’s average weekly wage is fairly calculated to be $298.50.  

Temporary Partial Disability Benefits: 

After the compensable accident on August 14, 2011, Claimant was placed 
on restrictions that precluded Claimant from returning to her usual duties. 
Employer offered Claimant lighter duty work in the laundry, and Claimant 
performed this light duty work through the end of November 2011.  

Section 8-42-103(1), C.R.S., requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury 
and subsequent wage loss. Champion Auto Body v. Industrial Claim Appeals 
Office, 950 P.2d 671 (Colo. App. 1997). To prove entitlement to temporary partial 
disability benefits, a claimant must prove that the industrial injury contributed to 
some degree to a temporary wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 
542 (Colo. 1995). Thus, if the injury in part contributes to the wage loss, 
temporary partial disability benefits must continue until one of the elements of 
Section 8-42-106(2), C.R.S., is satisfied. Champion Auto Body v. Industrial Claim 
Appeals Office, 950 P.2d 671 (Colo. App. 1997).  

Employer alleges that Claimant had no loss of wages during the time she 
was performing light duty work in the laundry. However, the wages records show 
that Claimant earned less than her average weekly wage from the date of the 
injury through the end of November, when she returned to her regular work. The 
wage records also show that she earned less after the injury than she earned in 
early 2011, also a slow period. It is therefore found that Claimant was temporarily 
and partially disabled from the date of the injury until November 30, 2011, and is 
entitled to temporary partial disability benefits. Section 8-42-106, C.R.S.  
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Temporary partial disability benefits are paid at the rate of two-thirds of the 
difference between Claimant’s average weekly wage at the time of the injury and 
her average wages during the period of temporary partial disability. Section 8-42-
106(1), C.R.S. During her period of temporary partial disability benefits, Claimant 
earned an average of $133.90 per week, a loss of $164.60 per week. Claimant is 
entitled to temporary partial disability benefits payable at the rate of $109.73 per 
week from August 16, 2011 through November 30, 2011.  

Claimant returned to her regular employment on November 30, 2011. 
Claimant has failed to show that her reduced income after November 30, 2011 
was due to the compensable injury. Claimant is not entitled to temporary 
disability benefits after November 30, 2011. Section 8-42-105(3)(b), C.R.S. 

 ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the medical care Claimant has received from 
Centennial ER and from Health One, and is liable for any future medical care 
from authorized providers that is reasonably needed to cure and relieve Claimant 
from the effects of this compensable injury.  

3. Insurer shall pay Claimant temporary partial disability benefits from 
August 16, 2011 to November 30, 2011, at the rate of $109.73 per week. Insurer 
shall pay interest to Claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

4. Claimant’s request for temporary disability benefits after November 30, 
2011, is denied.  

5. All matters not determined herein are reserved for future 
determination. 

DATED: 

 

July 11, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-598 

ISSUES 
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 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered a compensable back injury during the course and 
scope of his employment with Employer on April 15, 2011. 

2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he received authorized medical treatment that was reasonable and 
necessary to cure or relieve the effects of an industrial injury. 

3. Whether Claimant has proven by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits for the 
period July 2, 2011 until terminated by statute. 

FINDINGS OF FACT 

 1. Employer operates food and beverage services at three locations in 
Colorado.  The locations are the *L1, *L2 and the *L3.  Claimant worked for 
Employer as a Banquet Server at the *L3.  

2. Claimant’s job duties involved setting up and tearing down banquet 
functions for parties ranging in size from 50-3,000 people.  He was required to 
move silverware, tables and equipment. 

3. On April 15, 2011 Claimant moved a series of tables from a pre-
function area into an event room with approximately 4-5 co-employees.  The 
tables were loaded with silverware, plates and chafing dishes.  Claimant 
estimated that the tables weighed between 200-300 pounds.  Claimant testified 
that, while moving the tables, he experienced mild discomfort and warmth in his 
left, lower back area.  He subsequently completed his work shift. 

4. On April 16, 2011 Claimant returned to work for Employer and 
completed his regular job duties.  He was off from work for the period April 17-19, 
2011. 

5. Claimant explained that by April 20, 2011 he was suffering severe 
back and left leg pain.  He reported his injury to Employer.  Employer directed 
Claimant to Concentra Medical Centers for treatment. 

6. On April 20, 2011 Claimant visited Authorized Treating Physician 
(ATP) Jonathan A. Bloch, M.D. for an examination.  Dr. Bloch noted “[a]t job 5 
years, no specific incident or injury but was moving alot of tables on Friday, then 
Sunday insidious soreness in left hip and lateral thigh that is not resolving and 
bothersome.  No numbness, weakness or tingling.  No perceived pop, snap, 
crack or tear at incident of injury.”  He diagnosed a lumbosacral strain with IT 
band enthesopathy.  Dr. Bloch explained that causation was difficult to determine 
in the absence of a specific event and a slight delay in pain presentation.  He 
released Claimant to return to regular duty. 
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7. On May 6, 2011 Claimant returned to Dr. Bloch for an evaluation.  
Dr. Bloch concluded that Claimant’s back symptoms were not caused by his work 
for Employer.  He explained: 

Further causation statement challenging, I don’t feel these 
subjective complaints are significantly work related.  First report 
states no specific MOI and has just been having increased pain 
since a few days after having lifted some tables, now with radicular 
symptoms, so it is hard to imagine that he disrupted something 
spinal without having any specific injury or event…then he tells me 
he did have a specific lifting injury, however it is hard to imagine he 
would have done this and disrupted something in his back without 
acute pain but instead a significant delay in presentation in pain.  It 
is not medically probable based upon these arguments that the 
current symptoms are related to said injury on said date.  Patient 
disagrees and tells me he’ll go hire a lawyer instead. 

Dr. Bloch determined that Claimant had reached Maximum Medical Improvement 
(MMI) without any restrictions or impairment.  He released Claimant to full duty 
employment.  Dr. Bloch remarked that Claimant did not require medical 
maintenance treatment and released Claimant from care. 

 8. Claimant returned to work for Employer but experienced increasing 
back pain.  He therefore visited Andrew R. Robinson, M.D. at private health care 
provider Kaiser Permanente on June 28, 2011.  Dr. Robinson authored a note 
stating that Claimant had left leg sciatica pain that was exacerbated by standing, 
walking and lifting.  He recommended an MRI of the lumbar spine and suggested 
light duty work until further evaluation. 

 9. Claimant testified that he took Dr. Robinson’s light duty restriction 
note to Employer.  However, Employer failed to offer light duty employment.  
Claimant’s last day of work was thus July 1, 2011. 

 10. On August 11, 2011 Claimant visited Robert W. Schabbing, M.D. at 
Kaiser’s Department of Neurology.  After evaluating Claimant’s lumbar spine MRI 
Dr. Schabbing determined that Claimant was suffering from a probable L3-L4 
radiculopathy.  Alternatively, Dr. Schabbing commented that, because Claimant 
suffered from diabetes, he could have a diabetic polyradiculoneuropathy.  
However, he explained that Claimant’s “clinical history and findings [were] more 
consistent with a radiculopathy.” 

 11. On March 15, 2012 Claimant visited Jill Castro, M.D. for an 
independent medical examination.  Dr. Castro concluded that Claimant suffered 
an industrial injury to his lower back while working for Employer on April 15, 
2011.  She explained that “lifting heavy objects for long distances, repetitively, is 
causative for the symptoms he has experienced.”  Dr. Castro commented that 
Claimant suffered a lumbar strain that caused an L3-L4 lumbar radiculopathy.  
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She noted that Claimant would likely require “decompression surgery to address 
the L3 and L4 nerve roots that are contributing to this impairment.”  Dr. Castro 
thus remarked that Claimant had not reached MMI. 

 12. On May 10, 2012 Claimant underwent an independent medical 
examination with Allison M. Fall, M.D.  Dr. Fall recounted that Claimant was 
moving tables with four other people on April 15, 2011 while working for 
Employer.  Claimant did not report a specific incident but stated that his back felt 
“weird.”  He did not initially suffer pain but developed left lower back and hip pain 
over the following weekend.  Claimant also developed a progressive 
radiculopathy.  Dr. Fall explained that Claimant’s condition was not caused by his 
work activities but by the underlying degenerative changes in his spine.  She 
disagreed with Dr. Castro that Claimant was involved in two lifting incidents and 
was repetitively lifting tables. 

 13. Dr. Fall testified at the hearing in this matter consistently with her 
May 10, 2012 independent medical examination.  Dr. Fall explained that 
Claimant’s lumbar MRI revealed degenerative disc disease.  She stated that 
degenerative disc disease is a condition caused by an aging of soft tissue 
structures that is based on genetics, weight and circulation.  Dr. Fall remarked 
that Claimant is 52 years of age.  She emphasized that it is not unusual for 
individuals in Claimant’s age range to develop degenerative disc disease.  Dr. 
Fall commented that the pathology reflected on Claimant’s MRI takes years to 
develop.  In contrast, if Claimant had suffered an acute injury while lifting tables 
at work he would have experienced immediate, sharp pain. 

 14. Claimant has failed to establish that it is more probably true than 
not that he suffered a compensable back injury during the course and scope of 
his employment with Employer on April 15, 2011.  He testified that, while moving 
tables weighing between 200-300 pounds with approximately 4-5 other people, 
he experienced mild discomfort and warmth in his left, lower back area.  Claimant 
estimated that the tables weighed between 200-300 pounds.  He explained that 
by April 20, 2011 he was suffering severe back and left leg pain. 

 15. ATP Dr. Bloch concluded that Claimant did not suffer a lower back 
injury while moving tables for Employer on April 15, 2011.  He explained that 
Claimant did not delineate a specific event that caused his back symptoms.  
However, if Claimant had suffered a specific injury on April 15, 2011 he would 
have experienced acute pain.  Instead, Claimant did not suffer any back pain 
symptoms until several days after April 15, 2011.  Moreover, Dr. Fall explained 
that Claimant’s lumbar MRI revealed degenerative disc disease.  She stated that 
degenerative disc disease is a condition caused by an aging of soft tissue 
structures that is based on genetics, weight and circulation.  Dr. Fall remarked 
that Claimant is 52 years of age.  She emphasized that it is not unusual for 
individuals in Claimant’s age range to develop degenerative disc disease.  Dr. 
Fall commented that the pathology reflected on Claimant’s MRI takes years to 
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develop.  If Claimant had suffered an acute injury while lifting a table at work he 
would have experienced immediate, sharp pain. 

16. In contrast, Dr. Castro determined that Claimant suffered an 
industrial injury to his lower back while working for Employer on April 15, 2011.  
She explained that “lifting heavy objects for long distances, repetitively, is 
causative for the symptoms he has experienced.”  Dr. Castro commented that 
Claimant suffered a lumbar strain that caused an L3-L4 lumbar radiculopathy.  
However, Dr. Fall persuasively disagreed with Dr. Castro that Claimant was 
involved in two lifting incidents and was repetitively lifting tables.  The absence of 
acute pain on April 15, 2011 in conjunction with the delayed development of 
symptoms and Claimant’s degenerative back condition suggests that his 
symptoms constitute the natural progression of a pre-existing condition.  
Accordingly, Claimant’s work activities did not aggravate, accelerate or combine 
with his pre-existing condition to produce a need for medical treatment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
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Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a 
threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any compensation is awarded.  §8-41-
301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 
(Colo. App. 2000). The question of causation is generally one of fact for 
determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005). 

 6. As found, Claimant has failed to establish by a preponderance of 
the evidence that he suffered a compensable back injury during the course and 
scope of his employment with Employer on April 15, 2011.  He testified that, 
while moving tables weighing between 200-300 pounds with approximately 4-5 
other people, he experienced mild discomfort and warmth in his left, lower back 
area.  Claimant estimated that the tables weighed between 200-300 pounds.  He 
explained that by April 20, 2011 he was suffering severe back and left leg pain. 

 7. As found, ATP Dr. Bloch concluded that Claimant did not suffer a 
lower back injury while moving tables for Employer on April 15, 2011.  He 
explained that Claimant did not delineate a specific event that caused his back 
symptoms.  However, if Claimant had suffered a specific injury on April 15, 2011 
he would have experienced acute pain.  Instead, Claimant did not suffer any 
back pain symptoms until several days after April 15, 2011.  Moreover, Dr. Fall 
explained that Claimant’s lumbar MRI revealed degenerative disc disease.  She 
stated that degenerative disc disease is a condition caused by an aging of soft 
tissue structures that is based on genetics, weight and circulation.  Dr. Fall 
remarked that Claimant is 52 years of age.  She emphasized that it is not 
unusual for individuals in Claimant’s age range to develop degenerative disc 
disease.  Dr. Fall commented that the pathology reflected on Claimant’s MRI 
takes years to develop.  If Claimant had suffered an acute injury while lifting a 
table at work he would have experienced immediate, sharp pain. 

 8. As found, in contrast, Dr. Castro determined that Claimant suffered 
an industrial injury to his lower back while working for Employer on April 15, 
2011.  She explained that “lifting heavy objects for long distances, repetitively, is 
causative for the symptoms he has experienced.”  Dr. Castro commented that 
Claimant suffered a lumbar strain that caused an L3-L4 lumbar radiculopathy.  
However, Dr. Fall persuasively disagreed with Dr. Castro that Claimant was 
involved in two lifting incidents and was repetitively lifting tables.  The absence of 
acute pain on April 15, 2011 in conjunction with the delayed development of 
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symptoms and Claimant’s degenerative back condition suggests that his 
symptoms constitute the natural progression of a pre-existing condition.  
Accordingly, Claimant’s work activities did not aggravate, accelerate or combine 
with his pre-existing condition to produce a need for medical treatment. 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

Claimant’s request for Workers’ Compensation benefits is denied and 
dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July 11, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-789-444-01 

ISSUES 

 The issues presented for determination was: 

 1. Whether the Respondents have overcome by clear and convincing 
evidence the DIME opinion of Dr. Sander Orent regarding the Claimant’s status 
related to maximum medical improvement (“MMI”). 
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 2. Whether the Claimant proved, by a preponderance of the evidence, 
that medical treatment recommended by the DIME physician Dr. Sander Orent 
and the Claimant’s authorized treating physicians is causally related and 
reasonably necessary to cure and relieve the effects of the Claimant’s March 29, 
2009 industrial injury.  

FINDINGS OF FACT 

The Claimant’s Injury and Initial Treatment for the Claimant’s Left Foot 
 

 1. The Claimant sustained an admitted injury to her left foot on March 
29, 2009 after stepping on a jelly bean at work.  She was initially seen by Dr. 
Colby L. Jolley who diagnosed her with a left foot sprain after x-rays showed no 
fracture, only mild osteoarthritis at the first metatarsophalangeal joint (Claimant’s 
Exhibit 6, p. 10).  Dr. Jolley provided a walking shoe to the Claimant for comfort 
while walking and estimated that the Claimant would reach MMI in 2-3 weeks.  
The Claimant was scheduled for a follow-up visit with Dr. Miller (Claimant’s 
Exhibit 8, pp. 19-21).   
 
 2. The Claimant saw ATP Dr. Miller for an initial visit on April 3, 2009.  
Dr. Miller notes that on March 29, 2009 the Claimant reported that she “stepped 
onto a jelly bean and slipped, twisting (she thinks inversion) the left ankle.”  Dr. 
Miller diagnosed an ankle sprain and referred the Claimant to Dr. Paden for a 
podiatry consultation (Claimant’s Exhibit 8, p. 23).   
 
 3. Dr. Matthew Paden, D.P.M., initially evaluated the Claimant on April 
6, 2009 on referral from Dr. Miller due to the fact that the Claimant’s pain had not 
improved much since the date of injury.  The Claimant described her pain to Dr. 
Paden as an “ache” aggravated by weight-bearing and alleviated by rest.  In 
taking the Claimant’s history and review of her systems, Dr. Paden noted that the 
Claimant “does not have any diagnosed inflammatory arthritis.  She does not 
have swelling of her knees, fingers or other symmetric joint swelling.”  The 
Claimant was given Low-Dye taping for both diagnostic and therapeutic 
measures (Claimant’s Exhibit 9, pp. 99-101).   
 
 4. Upon follow-up on April 13, 2009, Dr. Paden noted that the 
Claimant did not experience improvement with the tape and so she was placed in 
a removable walking boot from Dr. Miller’s office.  However, the Claimant 
reported that the boot was also not relieving her pain.  So, an MRI was 
scheduled (Claimant’s Exhibit 9, p. 102).  The MRI showed a split posterior 
tibialis tendon at the navicular (Claimant’s Exhibit 9, p. 103; Claimant’s Exhibit 8, 
p. 27). Dr. Paden placed the Claimant in a short leg fiberglass cast per his 
recommendation of a 6-week period of weight-bearing immobilization to be 
followed by physical therapy and orthotics (Claimant’s Exhibit 9, 103).  When the 
Claimant saw Dr. Miller he noted that she was in the short leg cast for 4-6 weeks 
and was not working due to restrictions.  Dr. Miller also noted that there were 
some rough edges on the cast and he cut them and filed them down to a level of 
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comfort (Claimant’s Exhibit 8, p. 27).  On April 30, 2009, the Claimant’s first cast 
was removed and she was placed in a new cast (Claimant’s Exhibit 8, p. 29).  On 
May 12, 2009, Dr. Paden re-evaluated the Claimant again noting that there was a 
significant reduction of swelling and that the Claimant reported that the pain was 
less severe than before.  The Claimant was casted for custom orthotics and then 
placed back into a third fiberglass cast (Claimant’s Exhibit 9, p. 105).  The 
Claimant came back in to see Dr. Paden on May 21, 2009, earlier than 
scheduled, to have the cast removed since she had a family illness and needed 
to drive to go take care of her brother.  She reported some achiness and 
soreness on the medial aspect of the posterior tibial tendon towards the end of 
the day, but stated that she was much improved from two weeks prior.  After cast 
removal, she was given a removable walking boot for the next couple of weeks 
and an ASO ankle brace to wear at night, while waiting for the arrival of her 
orthotics.  The Claimant was scheduled to begin physical therapy as soon as she 
returned from visiting her brother (Claimant’s Exhibit 9, p. 99-106).  The Claimant 
also continued to see Dr. Miller for monitoring of her treatment and Dr. Miller and 
Dr. Paden continued to consult with each other to discuss the Claimant’s 
continued care.   
 
 5. By the beginning of June 2009, the Claimant received her orthotics.  
While Dr. Paden reported that the orthotics were comfortable and the Claimant is 
able to wear them all day (Claimant’s Exhibit 9, p. 109) and that the “orthotics fit 
her feet quite well  (Claimant’s Exhibit 9, p. 110), Dr. Miller reports that the 
orthotics were cut too short and the Claimant may require another casting 
(Claimant’s Exhibit 8, p. 35).  In June of 2009, the Claimant also started physical 
therapy.  As of June 18th and June 19th

 

 of 2009, the Claimant was reporting to Dr. 
Paden and Dr. Miller respectively that the physical therapy seemed to be helping, 
but she continued to have pain (Claimant’s Exhibit 9, p. 109; Claimant’s Exhibit 8, 
p. 38).  At that point she was advised that if she did not improve after another 
month, her two options were (1) a corticosteroid injection and cast immobilization 
or (2) surgical reconstruction.   

 6. On June 24, 2009, Kathleen Swaim, the Claimant’s physical 
therapist at Green Mountain Therapy sent an e-mail memorandum to Dr. Miller 
stating that the Claimant “is having more complaints with her low back, right 
knee, and foot pain.”  Ms. Swaim noted that the Claimant presented that day with 
“considerable swelling and pain of the medial joint compartment of the right knee.  
Swaim performed a kinesiology test on the Claimant’s orthotics and determined 
that they were not properly supporting the Claimant, specifically noting (1) 
considerable heel lift on the left side – ¼ of an inch; (2) the left heel was sloped 
to the outside causing weight bearing laterally instead of keeping the foot neutral; 
and (3) there is minimal forefront support at the met heads.  Ms. Swain felt that 
the pain symptoms in the Claimant’s low back and knees may be due to the 
orthotics and requested consultation with Dr. Miller regarding the continued use 
of the orthotics and whether or not the physical therapist should address the pain 
in the Claimant’s low back and knees in her treatment (Claimant’s Exhibit 4, p. 8). 
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 7. On July 8, 2009, the Claimant saw her primary care physician at 
Kaiser and reported the onset of right knee swelling and pain about two weeks 
prior.   
The Claimant advised her PCP that she had slipped on a jelly bean at work near 
the end of March and tore a ligament in her ankle and then was placed in a 
walking shoe, then a walking boot, then had a cast for six weeks and then went 
back to the boot for two weeks and was in physical therapy.  The Claimant 
reported to her PCP that prior to this she “was in great shape, pilates, treadmill 
3x/week for 30 minutes, never had knee pain before left ankle injury, no injury to 
right knee, twisting, fall or other.  Dr. Karla Pastrana noted that the Claimant had 
mild effusion of the right knee and although range of motion was full, the 
Claimant had pain on full extension and flexion.  Dr. Pastrana opined that the 
knee swelling and pain was related to her altered alignment and recommended 
treatment as related to the Claimant’s left ankle work injury (Claimant’s Exhibit 
12, pp. 120-122). 
 
 8. On July 14, 2009, the Claimant reported the onset of right knee 
pain and swelling to Dr. Miller which she stated began about 3 weeks prior.  The 
Claimant denied any new trauma and related the pain to her altered gait due to 
the left foot injury and follow up treatment for that injury (Claimant’s Exhibit 8, p. 
40).  She reported the onset of right knee pain to Dr. Paden on July 16, 2009 
stating that she felt it may be “related to the orthotic.  She feels as if the orthotics 
are tilting her feet out.”  Dr. Paden advised the Claimant that her options were 
now to have an “AFO-type brace” or to undergo surgical repair (Claimant’s 
Exhibit 9, p. 99-110).      
 
 9. The Claimant’s testimony at the hearing regarding her initial 
treatment for her left foot injury until the onset of the right knee pain generally 
corresponds to the medical records of Dr. Miller and Dr. Paden and her Kaiser 
records.  In addition, the Claimant testified credibly regarding difficulties she had 
with the first walking boot she received, noting that it was too big, she had a hard 
time walking in it and she did not believe it kept her injured foot stable.  The 
Claimant also testified credibly regarding the problems she had with the orthotics 
that Dr. Paden initially provided.  Because the orthotics were cut too short, her 
toes hung over the orthotics and she was told to switch back and forth between 
the orthotics and a walking boot cast (although this was a different walking boot 
from the one that was too big).  The Claimant testified that she would try to keep 
her weight off her foot in May and June of 2009 because it hurt and the boot cast 
/ orthotics situation wasn’t working.  The Claimant testified that around this time 
she advised Dr. Paden that she felt like she was overcompensating and this was 
causing her right knee to hurt.   
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After the Onset of the Claimant’s Right Knee Pain 
 

 10. The Claimant saw Dr. Eric J. Lindberg of Orthopedic Associates, 
LLC on July 17, 2009 on referral from Dr. Miller for a second opinion regarding 
treatment options for her left foot.  Dr. Lindberg diagnosed posterior tibialis 
tendinitis and he recommended that the Claimant continue with conservative 
therapy, going back into the walking boot for 3 weeks and going to physical 
therapy.  Dr. Lindberg opined that since the Claimant was only 4 months out from 
the initial injury, it was too aggressive to jump to surgery at this point.  Dr. 
Lindberg also noted the Claimant’s complaints of knee pain and provided her 
with the names of orthopedic specialists to evaluate her knee problem 
(Claimant’s Exhibit 13, pp. 142-143).      
 
 11. On July 21, 2009, the Claimant had a follow-up appointment with 
Dr. Miller for her left foot and right knee pain.  Dr. Miller noted the visit and 
recommendations of Dr. Lindberg.  At this time, Dr. Miller also recommended 
continuing the physical therapy for the left foot and now for the right knee.  On 
physical examination, Dr. Miller found that the right knee had only a trace medial 
effusion and no instability although he noted minor crepitation anteriorly and 
ongoing slight extension lag.  Dr. Miller noted issues with the sizing of the 
Claimant’s current walking boot and recommended a smaller size (Claimant’s 
Exhibit 8, p. 45)  
 
 12. At a return visit to Dr. Lindberg on August 5, 2009, the Claimant 
reported frustration with the boot for her left foot and increased swelling and pain 
in her right knee.  Physical examination showed moderate effusion of the right 
knee with crepitus and mild generalized tenderness.  Dr. Lindberg injected the 
knee with dexamethasone and lidocaine and wrote a prescription for an Arizona 
brace for her left side which needed to be ordered as it is customized (Claimant’s 
Exhibit 13, p. 144).   
 
 13. After the addition of the hinged brace for the Claimant’s right knee 
and a more appropriate sized boot, the Claimant’s left foot showed improvement 
but the right knee had ongoing pain and swelling as of July 28, 2009 per Dr. 
Miller.  The Claimant remained off work due to restrictions and continued with 
physical therapy.  At an August 11, 2009 visit with Dr. Miller, he notes that the 
Claimant was currently using a hinged brace and the walking boot and she was 
awaiting the arrival of the Arizona brace.  The physical therapy was placed on 
hold.  Dr. Miller noted a bit of effusion in the right knee and limited extension with 
posterior pain and a large Baker’s cyst in the right posterior knee (Claimant’s 
Exhibit 8, p. 49).      
 
 14. On September 2, 2009, the Claimant saw Dr. Mark S. Tuttle at 
Orthopedic Associates, LLC, on referral from Dr. Miller for evaluation of her right 
knee.  The Claimant advised Dr. Tuttle that until her left foot injury she was in 
good health and she was very active with Pilates and exercise.  However, she 
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reported that after an injury and while wearing a brace, her gait mechanics were 
altered and she injured her knee.  Dr. Tuttle reviewed the Claimant’s MRI which 
showed significant degenerative changes and degenerative meniscal tears and a 
partial MCL tear along with an obvious valgus alignment to her knee.  Because 
the Claimant had a large joint effusion and significant pain and she previously 
obtained relief from steroid injections, he performed another steroid injection at 
this appointment.  Although Dr. Tuttle noted that the Claimant will likely need a 
total knee arthroplasty in the future, at this visit he did not believe that she had 
exhausted her conservative treatment measures (Claimant’s Exhibit 13, pp. 145-
146).  Nevertheless, by Claimant’s next visit with Dr. Tuttle on October 15, 2009, 
the Claimant reported that the steroid injection only worked for approximately 10 
days and the severe pain came back and she was limited in her activities of daily 
living.  On physical examination, Dr. Tuttle observed that the Claimant had 
moderate joint effusion and the knee was globally tender to palpation.  Upon 
further review of the MRI of the Claimant’s knee, Dr. Tuttle noted that the MRI 
shows complete loss of joint space on the lateral side with bone on bone 
subluxation of her knee.  Dr. Tuttle determined that the Claimant had tried 
multiple non-operative modalities and had failed conservative measures to treat 
her knee and was now becoming depressed due to her immobility.  Dr. Tuttle 
recommended a TruMatch total knee arthroplasty due to the Claimant’s valgus 
alignment (Claimant’s Exhibit 13, p. 148).   
 
 15. The Claimant’s medical records were then sent to Dr. John D. 
Douthit, a board certified orthopedic surgeon, for a review regarding the 
treatment for both her left foot and her right knee.  Dr. Douthit reviewed medical 
evaluation and treatment records as well as the Claimant’s diagnostic records 
and her physical therapy records.  Dr. Douthit prepared a written report dated 
October 21, 2009 in response to inquiry as to the Claimant’s diagnosis, the 
causal relationship between the Claimant’s injury and her current conditions, and 
the appropriateness of the proposed surgical interventions (Respondents’ Exhibit 
B).  Dr. Douthit opined that the MRI’s of both the foot and knee “indicate chronic 
conditions pre-existing the injury.”  He found that the medical documentation 
gave some support to a causal relationship between the foot condition and the 
Claimant’s work injury and that treatment to date for the foot had been 
reasonable.  However, in his opinion, the Claimant’s right knee problems pre-
existed the injury and he found it was not plausible that the knee joint, which had 
been described as tricompartmental arthritis leaving the Claimant with “bone on 
bone”, would be completely asymptomatic.  While Dr. Douthit agreed that the 
recommendation for total right knee arthroplasty is appropriate given the current 
condition of the Claimant’s right knee, he did not believe it was reasonable to 
relate the need for this surgery to the work injury (Respondents Exhibit B, page 
5).   
 
 16. The Claimant returned for a follow-up visit with Dr. Miller after 
evaluations with Dr. Tuttle and Dr. Lindberg as well as the record review by Dr. 
Douthit.  Dr. Miller had previously advised the Claimant that on the basis of Dr. 
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Douthit’s opinion, the insurance company denied approval for the proposed right 
total knee arthroplasty, however, this topic was covered again at the visit with the 
doctor and he advised her to take the denial letter to her private insurance carrier 
so they could evaluate and treat her for the right knee condition.  Although, Dr. 
Miller noted that because the Claimant has significantly painful conditions in both 
her right and left lower extremities, this complicates the care of both.  Dr. Miller 
also noted that the Claimant saw Dr. Kevin Reilly for a psychological evaluation 
and that the Claimant had reported a history of Fibromyalgia to him.  Dr. Miller 
concurred with Dr. Reilly’s recommendation for Lexapro, biofeedback and 
ongoing psychotherapy for her depression (Claimant’s Exhibit 8, p. 55; 
Respondents’ Exhibit B, p. 22). 
   
 17. The Claimant did seek treatment for the right knee through Kaiser 
upon the advice of Dr. Miller and underwent a series of injections into her right 
knee (Claimant’s Exhibit 12, pp. 123-125).  However, she continued to suffer 
right knee swelling through December, 2009 (Claimant’s Exhibit 8, pg. 56; 
Respondents’ Exhibit B, p. 23). 
 
 18. In December, 2009, the Claimant “was referred to Dr. Tom 
Channin, a specialist in gait abnormalities and orthotics,” it was noted that the 
Claimant had “discontinued the use of the custom AFO brace and previously the 
Arizona brace (at Dr. Miller’s recommendation).  She is wearing the running 
shoes with the arch supporting orthotics (which were cut too short).”  Dr. Miller 
again noted “visible swelling in right knee” (Claimant’s Exhibit 8, pg. 59).  
According to Dr. Miller, Dr. Channin also made new custom orthotics for the 
Claimant and she began using these in early January, 2010.  Dr. Miller noted 
slow improvement but some pain with the new orthotics (Claimant’s Exhibit 8, p. 
61).   
 
 19. On January 26, 2010, the Claimant saw Dr. Miller noting “shooting 
pain in the lateral left leg from her hip to the bottom of her foot.  Minor lumbar 
stiffness, but no overt low back pain.”  Dr. Miller assessed “suspect lumbar origin 
for current paresthesias,” and provided “counseling regarding new left leg 
symptoms.”  Dr. Miller also noted that the Claimant remained off work but due to 
improvement and satisfaction with the new orthotics, Dr. Miller recommended 
modifying her work restrictions so that she could return to work in some capacity.  
While the right knee pain was not being treated with the workman’s 
compensation claim, Dr. Miller did note that the Claimant reported the 
“treatments are ongoing with her last synthetic synovial fluid injection the prior 
week and the Claimant was not using her brace and was having reduced 
symptoms in her knee (Claimant’s Exhibit 8, pp. 63-64).   
 
 20. Through March of 2010, the Claimant treated with Kaiser for her 
right knee condition, receiving injections and conservative care (Claimant’s 
Exhibit 12)  
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 21. The Claimant continued to treat with Dr. Miller through March of 
2010 for the left foot condition and on March 28, 2010, Dr. Miller referred the 
Claimant back to Dr. Lindberg for follow-up evaluation.  Dr. Lindberg noted that 
the Claimant continued to have pain in spite of a year-long history of casting, 
boots, orthotics and physical therapy.  Dr. Lindberg opined that all conservative 
care was exhausted and he now recommended foot surgery (Claimant’s Exhibit 
13, p. 150).   
 
 22.  On June 30, 2010, the Claimant underwent foot surgery consisting 
of (1) medial displacement calcaneal osteotomy, and (2) exploration of posterior 
tibial tendon, excision of accessory navicular and advancement of posterior tibial 
tendon to the navicular.  Dr. Lindberg noted that the Claimant tolerated the 
procedure well and without complications and he expected 6 weeks of non-
weight bearing post-surgery followed by progressive weight bearing and recovery 
(Claimant’s Exhibit 16, pp. 169-171).   
 
 23. The Claimant continued to see Dr. Lindberg for post-surgical follow 
up and Dr. Miller for continued monitoring of her left foot condition throughout 
2010.  In July of 2010, Dr. Miller noted that the Claimant was using a walker but 
also recently received a knee scooter for mobility (Claimant’s Exhibit 8, p. 74).  
By August 20, 2010, Dr. Miller noted that her left foot cast was removed and she 
was placed in a walking boot but she continued to use crutches.  He notes that 
although she had a knee scooter, she reported that she was not using it. Dr. 
Miller also noted that the Claimant advised him that she was receiving steroid 
injections for her right knee condition, the co-pays were quite high (over $300).  
Although Dr. Miller notes that the right knee was not part of the worker’s 
compensation claim and that he advised the Claimant of this again, Dr. Miller 
also suggested that “having her knee symptoms minimized is beneficial to her 
ultimate recovery relative to the foot,” therefore, he passed on to the insurance 
carrier the Claimant’s request that worker’s compensation pay for the injections 
(Claimant’s Exhibit 8, p. 78).   
 

After the Onset of the Claimant’s Left Knee Pain 
 

 24. On September 17, 2010, Dr. Miller noted for the first time that the 
Claimant reports her left knee has started to hurt.  Dr. Miller also observes that 
the Claimant’s gait is “markedly abnormal and she is leaning heavily onto her 
right sided crutch.”  Dr. Miller counseled her about correcting her gait (Claimant’s 
Exhibit 8, p. 80).  Throughout the autumn of 2010 to December of 2010, Dr. Miller 
notes that her left foot condition continued to improve slowly (Claimant’s Exhibit 
8, pp. 81-82).   
 
 25. The Claimant underwent a second foot surgery on January 24, 
2011 with Dr. Lindberg to have the hardware removed.  This allowed the 
Claimant to get back into a regular shoe with modified orthotics (Claimant’s 
Exhibit 13, pp. 158-159; Claimant’s Exhibit 8, p. 83).   
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 26. At a March 18, 2011 visit with Dr. Miller, he notes that the Claimant 
was also doing water walking physical therapy for her knees and that she was 
treating with Dr. Kleinman for psychiatry and was to begin psychology sessions 
with Dr. Kenneally in April, 2011 for her depression (Claimant’s Exhibit 8, p. 83).   
The Claimant continued to see Dr. Kleinman and Dr. Kenneally per notes from a 
May 9, 2011 visit with Dr. Miller.  At that visit, Dr. Miller also notes that the 
Claimant “continues to be hampered due to persistent bilateral knee pain, for 
which she is followed by her Kaiser MDs” (Claimant’s Exhibit 8, p. 84).   
 
 27. The Claimant attended Panther Physical Therapy from March, 2011 
through May, 2011 to address her gait problems.  Throughout the course of her 
physical therapy, it was consistently noted that claimant’s hips were mal-aligned 
and that she was suffering from swelling in both knees following her treatments.  
The reports also note that the Claimant’s progress was limited due to bilateral 
knee swelling and pain.  (Claimant’s Exhibit 18). 
 

Determination of Maximum Medical Improvement and Impairment Rating 
 

 28. On June 17, 2011, the Claimant’s authorized treating physician, Dr. 
William Miller, determined that she was at MMI for her work related injury.  He 
specifically noted that “she presents today complaining of ongoing discomfort in 
the posterior-medial ankle, intolerance of walking and standing beyond about 6-7 
hours, pain in the left proximal metatarsal, ongoing right knee pain, new left knee 
pain, depression (albeit improved) and some low back pain.”  He reports that the 
Claimant has not worked since the injury, despite what Dr. Miller categorizes as 
“fairly liberal work restrictions during periods of her claim.”  The report for the 
impairment rating prepared by Dr. Miller contains a thorough review of the history 
of the claim and the developments during the course of treatment for what initially 
started as an inversion injury to her left foot upon stepping on a jellybean.  During 
the recitation of the history of treatment, Dr. Miller notes that as of October 2009, 
the right knee condition was determined to be not work related per an IME 
conducted by Dr. Douthit.  However, Dr. Miller also notes that when the 
Claimant’s right knee “began to flare up” in August of 2010 while she was 
continuing to treat post foot surgery, the Claimant was frustrated and concerned 
about the large co-pays associated with the injections she was receiving from her 
PCP at Kaiser for her knee condition.  So, Dr. Miller notes that he “advocated” to 
the insurance carrier to pay her co-pay for the injections since that would 
facilitate recovery of her foot condition and the insurance carrier approved this 
(Claimant’s Exhibit 8, pp. 85-86).   
 
 29. Dr. Miller provided a physical impairment rating of 5% lower 
extremity which would convert to 2% whole person for her left lower extremity 
rating.  This includes the impairment for loss of range of motion and for the 
surgical procedures that the Claimant underwent in the treatment of her foot 
condition.  Dr. Miller also assessed an 8% whole person rating for mental health 
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impairment.  He found the Claimant had a combined total whole person 
impairment rating of 10% (Claimant’s Exhibit 8, pp. 87-88).   
 
 30. The Respondents filed a Final Admission of Liability on June 21, 
2011 admitting for 5% lower extremity rating and 8% mental health rating based 
upon Dr. Miller’s June 17, 2011 report (Respondent’s Exhibit E).  An Amended 
Final Admission of Liability was filed on July 15, 2011 admitting to the same 
impairment ratings (Claimant’s Exhibit 1).   
 

Division Independent Medical Examination 
 

 31. On August 15, 2011, the Claimant requested a DIME listing the 
following body parts and conditions for evaluation: “Right knee, left knee, low 
back, psychiatric and permanent restrictions.”  The Claimant also requested that 
the DIME consider MMI, permanent impairment and apportionment along with 
relatedness of right knee aggravation and maintenance care after MMI 
(Claimant’s Exhibit 3).   
 
 
 32. Dr. Sander Orent was ultimately chosen to perform the DIME and, 
in his October 12, 2011 report, he determined that the Claimant was not at MMI 
(Claimant’s Exhibit 22, p. 211; Respondent’s Exhibit C, p. 1).  Dr. Orent reports 
the Claimant’s seemingly innocuous mechanism of injury consistent with the 
medical records.  He then notes that treatment for this injury “began a long and 
intense process” (Claimant’s Exhibit 22, p. 212; Respondent’s Exhibit C, p. 2).   
 
 33. With respect to the left foot, Dr. Orent notes that following surgery 
and recovery, the Claimant reports she obtained about 50% relief and she 
continues to feel some discomfort in the foot with popping that is painful and she 
cannot ambulate nearly as well as she could before her injury Claimant’s 
(Claimant’s Exhibit 22, p. 212; Respondent’s Exhibit C, p. 2).  Dr. Orent agrees 
with Dr. Miller that the Claimant is at MMI with respect to her foot (Claimant’s 
Exhibit 22, p. 218; Respondent’s Exhibit C, p. 8).  However, Dr. Orent provided 
rating for the Claimant’s foot of 14% lower extremity impairment based on his 
range of motion measurements for the ankle (Claimant’s Exhibit 22, p. 222; 
Respondent’s Exhibit C, p. 12) which would translate to a 6% whole person 
impairment if converted (Claimant’s Exhibit 22, p. 209; Respondent’s Exhibit C, 
p. 9).   
   
 34. Dr. Orent also notes that the Claimant now has pain in her right 
knee due to a significantly altered gait, although an MRI showed tri-
compartmental arthritis.  Dr. Orent also notes that the Claimant’s left knee began 
to hurt in the postoperative phase.   There are no MRI images of the left knee 
yet.  In taking the Claimant’s history, Dr. Orent notes that she “is very clear that 
prior to this injury, she never had any problems with either knee.  There is no 
documentation anywhere apparently in any medical records suggesting that she 
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has.  The arthritis was obviously pre-existing, but completely asymptomatic” 
(Claimant’s Exhibit 22, p. 212; Respondent’s Exhibit C, p. 2).  Dr. Orent 
specifically states that he “cannot agree with Dr. Miller that [the Claimant’s] knees 
are uninvolved in this claim….even though this patient had obvious, pre-existing 
substantial tri-compartmental osteoarthritis in the right knee (and presumably the 
left), this was completely asymptomatic prior to this ankle injury.  There is a clear 
mechanism by which she did aggravate this arthritis in both knees, turning 
asymptomatic arthritis into highly symptomatic and restrictive loss of knee 
function.”  Thus, Dr. Orent opined that the Claimant was not at MMI regarding her 
knees.  He found that she needs an MRI of the left knee to assess the status of 
the knee and should continue with the Supartz and steroid injections per the 
orthopedic specialist and this should be covered by Worker’s Compensation.  
Regarding the right knee, Dr. Orent opined that the Claimant requires total knee 
arthroplasty and that the right knee condition is occupationally related.  Based on 
the imaging and the failure of conservative care for the right knee, Dr. Orent 
states it is fairly clear that the total knee arthroplasty “is the only reasonable 
treatment” (Claimant’s Exhibit 22, p. 217; Respondent’s Exhibit C, p. 7).   
 
 35.  Dr. Orent also reports that “because of this gait disturbance, 
presumably [Claimant’s] low back began to hurt and continues to ache today.”  
He notes that because the Claimant had to use a variety of assistive devises 
during her prolonged treatment period, persistent gait and mechanical alterations 
with changes in weight bearing likely resulted in low back pain (Claimant’s Exhibit 
22, p. 213; Respondent’s Exhibit C, p. 3).  Dr. Orent opines that the Claimant is 
not at MMI for her low back.  He believes that the Claimant has chronic muscle 
strain that should be treated with a course of physical therapy to include 
therapeutic dry needling, myofascial release, other modalities, stretching and 
exercise for 4-8 weeks with sessions twice a week (Claimant’s Exhibit 22, p. 218; 
Respondent’s Exhibit C, p. 8).   
 
 36. Dr. Orent also opined that the Claimant “still appears to be 
depressed” and she requires further medication adjustment.  He did not believe 
she was at psychiatric MMI Dr. Orent notes that the Claimant is uncomfortable 
with Dr. Kleinman though and she should see a different psychiatrist.  Although, 
Dr. Orent recommends that the Claimant continue to treat with Dr. Kenneally.  Dr. 
Orent specifically opines that the Claimant’s depression “is considered to be a 
situational adjustment reaction which is directly related to this injury and her loss 
of function” (Claimant’s Exhibit 22, p. 218; Respondent’s Exhibit C, p. 8).   
 
 37. Dr. Orent did not address maintenance care issues because he 
found that she is not at MMI at this time for any condition except for the foot.   
 
 38.  Throughout the written DIME report dated October 12, 2011, Dr. 
Orent emphatically and repeatedly states that he does not believe that the 
Claimant is at MMI.  He only finds the foot condition at MMI.  He finds the 
bilateral knees, low back and psychiatric conditions related to the occupational 
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injury and clearly states that he finds she is not at MMI for these conditions.  
There is no ambiguity in the report about Dr. Orent’s opinion that the Claimant is 
not at MMI.   
 
 39. Dr. Orent also testified by deposition on February 9, 2012 and the 
transcript of this deposition was admitted into evidence with no objections.  He 
generally testified in accordance with his DIME report dated October 12, 2011.  
With respect to Dr. Douthit’s statement that “[i]t is implausible that [the Claimant’s 
right knee condition] was asymptomatic prior to this accident...,” Dr. Orent 
disagrees and points to the fact that the Claimant told him she was asymptomatic 
along with the fact that there are no medical records to suggest the Claimant 
previously complained of any symptoms in her knee” (Transcript of Deposition of 
Sander J.H. Orent, MD, p. 8, l. 15 – p. 9, l. 19).  Dr. Orent further testifies that,  
 

because of the surgery, there was substantial gait distortion with 
the use of assistive devices.  For long periods of time…that has 
substantially changed the mechanics of how she used her legs and 
made these knees, that she had previously, obviously, adapted to 
this arthritis unbeknownst to her because it happens gradually, and 
those adaptations were lost because of the profound alterations in 
gait that she experienced after the ankle surgery (Transcript of 
Deposition of Sander J.H. Orent, MD, p.11, ll. 10-19).     

 
 Dr. Orent also testifies that the Claimant has exhausted conservative 
treatment for her right knee and that a total right knee arthroplasty is reasonable, 
necessary and related to treat the Claimant’s March 29, 2009 work injury 
(Transcript of Deposition of Sander J.H. Orent, MD, p. 12, ll. 1-17).  For the same 
reasons he finds the right knee condition related to the work injury, Dr. Orent 
testifies that he finds the left knee related and states that she is not at MMI for 
the left knee and needs an MRI to further assess the condition of her left knee 
and should continue to received injections for her left knee (Transcript of 
Deposition of Sander J.H. Orent, MD, p. 12, l. 18 – p. 13, l. 10).  Dr. Orent also 
opines that the low back pain is a result of functional instability of the spine due 
to deconditioning the Claimant experienced post-surgery (Transcript of 
Deposition of Sander J.H. Orent, MD, p. 13, l. 24 – p. 14, l. 18).   
 
 40. Dr. Orent did testify that if he had “either medical records or clear 
testimony that in some…contiguous period of time, that she had complaints of 
knee pain” then he would reconsider his opinion regarding the relatedness of the 
bilateral knee conditions to the occupational injury (Transcript of Deposition of 
Sander J.H. Orent, MD, p. 25, l. 23 – p. 26, l. 18).  However, Dr. Orent did not 
believe he received such information.  Specifically, he discounted Respondents’ 
attempt to correlate the Claimant’s diagnosed fibromyalgia to the Claimant’s 
knee, low back and psychiatric conditions (Transcript of Deposition of Sander 
J.H. Orent, MD, p. 26, l. 19 – p. 28, l. 20).  
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Other Medical Evidence Subsequent to the DIME 

 41. On February 10, 2012, the Claimant saw Dr. Caroline Gellrick for 
an Independent Medical Examination and Dr. Gellrick was asked to evaluate the 
Claimant in regard to the work relatedness of the left knee and low back 
conditions (Claimant’s Exhibit 23, p. 223).  Dr. Gellrick provides a thorough 
review of the medical records starting from August of 2010 until Dr. Orent’s DIME 
report of October 12, 2011 (Claimant’s Exhibit 23, pp. 223-226).  The Claimant 
reports to Dr. Gellrick that her pain is primarily in the knees and low back and 
that the pain level is at 8-9 out of 10.  The Claimant reports no new injuries or 
accidents since her work injury (Claimant’s Exhibit 23, pp. 226-227).  Dr. Gellrick 
also conducted a physical examination of the Claimant (Claimant’s Exhibit 23, p. 
228).  Dr. Gellrick agrees with the opinions expressed by Dr. Orent.  She opined 
that “[t]he left ankle is at MMI, however the knees are not at MMI.”  She stated 
that the right knee should undergo further treatment and the left knee needs an 
MRI to ascertain further damage.  To the extent that left knee injections are 
recommended by orthopedics, which Dr. Gellrick believes is probable, she 
agrees with Dr. Orent that these should be covered by Workers’ Compensation.  
Dr. Gellrick specifically opines that “there is a >50% probability the left knee 
condition now is a consequence of the work injury to the left ankle/foot surgery.”  
(Claimant’s Exhibit 23, p. 229).  Dr. Gellrick also opined that with respect to the 
lumbar spine, she finds no focal neurologic signs that should cause further 
problems, but rather just requires physical therapy only (Claimant’s Exhibit 23, p. 
229). 

 42. At the hearing, Dr. Gellrick testified regarding her evaluation of the 
Claimant.  She noted clear relation of the right knee pain to the work injury and 
pointed out that, initially, Dr. Miller even treated the right knee as part of the 
worker’s compensation claim.  Dr. Gellrick’s opinion is that the Claimant 
sustained permanent aggravation of the right knee as a result of the fall which 
injured her left ankle since the Claimant was first made non-weight bearing on 
her left side and then she had an altered gait, all of which made pre-existing 
asymptomatic arthritis symptomatic.  As for the left knee, Dr. Gellrick testified that 
once the Claimant started to bear weight on the left leg in an irregular fashion, 
her left knee symptoms flared.  Although, the Claimant probably had pre-existing 
arthritis in the left knee, it was not until after the injury and during her course of 
treatment which included prolonged immobilization followed by kneeling, that the 
left knee became symptomatic.  Dr. Gellrick considers the aggravation of the 
Claimant’s arthritis in her bilateral knees to be a permanent condition.  Dr. 
Gellrick also testified that she agreed with Dr. Orent’s deposition statement that 
Claimant was deconditioned after surgery and this led to the instability of the 
spine.  However, Dr. Gellrick considers the Claimant’s low back pain to be a 
temporary condition which is likely to respond to conservative treatment including 
chiropractic and physical therapy.  Dr. Gellrick also testified credibly that the 
Claimant’s fibromyalgia would not have an effect on the bilateral knee conditions 
that she believes were caused by her altered gait.  She testified that it is possible 
that the low back condition could be related to the fibromyalgia but also that the 
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low back pain may also still be related to the work injury so she still believed that 
4-6 sessions of physical therapy plus chiropractic care merited consideration.   

 43. On February 21, 2012, Dr. William Miller testified by deposition.  Dr. 
Miller testified credibly as to the original mechanism of injury consistent with the 
medical records noting that the initial injury was a left foot injury of the posterior 
tibialis at the navicular which occurred when the Claimant “stepped on a jelly 
bean and sort of stumbled without falling” (Transcript of the Deposition of William 
Miller, M.D., p. 8, ll. 3-10).  Dr. Miller testified that between late March and June 
of 2009, the Claimant’s only complaint to him was left foot and ankle pain 
(Transcript of the Deposition of William Miller, M.D., p. 9, l. 11- p. 16, l. 12).  It 
was only in mid-July that the Claimant first reported the onset of right knee pain 
to Dr. Miller per his credible testimony which corresponds to the medical records 
(Transcript of the Deposition of William Miller, M.D., p. 16, l. 13 – p. 17, l. 9).  Dr. 
Miller testified that in terms of the timing of the onset of right knee pain, if the 
right knee pain were causally related to the original injury and the altered gait 
issues, he would have expected the onset of the right knee pain to have occurred 
during the three prior months closer to the date of the initial injury when he 
believes her gait would have been more dramatically altered (Transcript of the 
Deposition of William Miller, M.D., p. 18, ll. 3-12).  Additionally, Dr. Miller testifies 
that he feels that, as it relates to the initial injury, any right knee pain would be 
due to a “right knee strain” due to the swelling in the medial point of the knee.  He 
does not assess aggravation or exacerbation of the Claimant’s degenerative joint 
disease (Transcript of the Deposition of William Miller, M.D., p. 23, ll. 3-10).  Dr. 
Miller opined that he would not expect altered gait “for the minimal period of time 
that we had when it first came up to result in permanent aggravation of 
degenerative joint disease specific to this case” (Transcript of the Deposition of 
William Miller, M.D., p. 34, ll. 18-21).  Dr. Miller also questions that the Claimant 
was asymptomatic in her knees prior to the work-related injury due to the pre-
existing bone-on-bone arthritic condition (Transcript of the Deposition of William 
Miller, M.D., p. 43, ll. 8-17).  Dr. Miller also testified that he disagreed with Dr. 
Orent’s opinion regarding whether the Claimant suffered a right knee aggravation 
related to her work injury (Transcript of the Deposition of William Miller, M.D., p. 
54, ll.8-14). 
 

Conclusions 
  

 44. The Claimant testified regarding her levels of activity prior to her 
March 29, 2009 work injury.  Prior to employment with Employer, the Claimant 
ran a day care center, and she was also a runner and ran with her daughter in 
the afternoons to help her daughter train for a marathon 2-3 times a week for 
about 8 miles each time.  She also did Pilates after she received a fibromyalgia 
diagnosis.  She was also active keeping up with all of her daughters and their 
children going to many of their activities.  The ALJ finds the Claimant’s testimony 
regarding her levels of activity prior to the work injury to be credible, 
uncontroverted by reliable evidence presented at the hearing, and consistent with 
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what she reported to her medical providers during the course of her treatment for 
her work injury.   
 
 45. The ALJ finds that the testimony of the treating physician Dr. Miller 
is credible and finds that his conclusions and opinions are reasonable based 
upon the evidence presented at the hearing.  Dr. Miller is further supported by 
the medical report prepared by Dr. Douthit.   
 
 46. However, the ALJ also finds the testimony and report of the DIME 
physician Dr. Orent to be credible, persuasive and unambiguous and his opinions 
are supported by the evidence in the record in this case.  His testimony is further 
supported by the testimony and report of Dr. Caroline Gellrick, which is also 
found to be credible and reasonable.   
 
 47. In this case, the ALJ is presented with conflicting medical opinions 
as to whether or not the Claimant is at MMI and whether or not the Claimant’s 
right knee, left knee, low back and psychiatric condition are related to the work 
injury and the extent of any impairment.  These conflicting opinions of Drs. Miller 
and Douthit on the one hand and Drs. Orent and Gellrick on the other hand 
amount to differences of opinion.  As such, the Respondents have failed to 
produce evidence contradicting the DIME physician which is unmistakable and 
free from serious or substantial doubt showing it highly probable that Dr. Orent is 
in error.    
  

CONCLUSIONS OF LAW 

Generally 

 The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
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Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Burden of Proof for Challenging an Opinion  
on MMI Rendered by a DIME Physician 

 
The DIME physician’s findings include his subsequent opinions, as 

well as his initial report. Andrade v. Industrial Claim Appeals Office, 121 
P.3d 328, 330 (Colo. App. 2005).  The finding of a DIME physician concerning 
a claimant’s MMI status or medical impairment rating is binding on the parties 
unless it is overcome only by clear and convincing evidence. C.R.S. §8-42-
107(8)(b)(III).  Clear and convincing evidence is that which is “highly probable 
and free from serious or substantial doubt.”  Thus, the party challenging the 
DIME physician's finding must produce evidence contradicting the DIME which is 
unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals 
Office, 62 P.3d 1015 (Colo. App. 2002).   
 The Division's Medical Treatment Guidelines, which are contained in Dep't 
of Labor & Employment Rule XVII, 7 Code Colo. Regs. 1101-3, were established 
by the director pursuant to an express grant of statutory authority. See § 8-42-
101(3.5)(a)(II).  The Guidelines are to be used by health care practitioners when 
furnishing medical aid under the Workers' Compensation Act. Section 8-42-
101(3)(b), C.R.S.2002.  Thus, the Division's Medical Treatment Guidelines are to 
be regarded as the accepted professional standards for care under the Workers' 
Compensation Act. Hall v. Industrial Claim Appeals Office of State, 74 P.3d 459 
(Colo. App. 2003); Rook v. Industrial Claim Appeals Office of State, 111 P.3d 549 
(Colo. App. 2005).  However, the Division also recognizes that acceptable 
medical practice may include deviations from these guidelines. Hall at p. 461.  
Moreover, while the Medical Treatment Guidelines are a reasonable source for 
identifying diagnostic criteria, nothing in the Guidelines requires an ALJ to make 
determinations based on the Guidelines. Thomas v. Four Corners Health Care, 
W.C. No. 4-484-220 (I.C.A.O. April 27, 2009).  Determinations as to a claimant's 
industrial injury are not controlled by the application of the Guidelines. Indeed, in 
making determinations regarding a claim, an ALJ is not bound by any medical 
opinion, even if it is unrefuted. Cahill v. Patty Jewett Golf Course and City of 
Colorado Springs, W.C. No. 4-729-518 (February 23, 2009), citing, Indus. 
Commission v. Riley, 165 Colo. 586, 591, 441 P.2d 3, 5 (1968); Davison v. 
Industrial Claim Appeals Office of State 84 P.3d 1023 (Colo. 2004). 
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MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-
201(11.5), C.R.S.  Under the statute, MMI is primarily a medical determination 
involving diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals 
Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial 
Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A DIME physician’s 
findings concerning the diagnosis of a medical condition, the cause of that 
condition, and the need for specific treatments or diagnostic procedures to 
evaluate the condition are inherent elements of determining MMI.  Mosley v. 
Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. 
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a 
DIME physician’s finding that a party has or has not reached MMI is binding 
unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as to MMI is a question of fact for the ALJ 
as the sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 
 A finding that the claimant needs additional medical treatment (including 

surgery) to improve his condition by reducing pain or improving function is 
inconsistent with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals 
Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals 
Office, 794 P.2d 1080 (Colo. App. 1990); Sotelo v. National By-Products, Inc., 
W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).  Similarly, a finding that additional 
diagnostic procedures which offer a reasonable prospect for defining the 
claimant’s condition or suggesting further treatment are warranted would be 
consistent with a finding that a Claimant was not at MMI.  Hatch v. John H. 
Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve 
the condition or the possibility of improvement or deterioration resulting from the 
passage of time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor 
does the need for recommended diagnostic testing solely to assist in the 
maintenance of a claimant’s condition.  Brownson-Rausin v. Industrial Claim 
Appeals Office, 131 P.3d 1172 (Colo. App. 2005).   

 
 Based upon a credible history from the Claimant, a lack of any prior 
documented complaints of knee symptoms, a physical examination, and an 
extensive review of the Claimant’s medical records, Dr. Orent found that the 
Claimant is at not MMI.  Throughout the written DIME report dated October 12, 
2011, Dr. Orent emphatically and repeatedly states that he does not believe that 
the Claimant is at MMI.  He only finds the foot condition at MMI.  He finds the 
bilateral knees, low back and psychiatric conditions related to the occupational 
injury and clearly states that he finds she is not at MMI for these conditions.  
There is no ambiguity in the report about Dr. Orent’s opinion that the Claimant is 
not at MMI.  Dr. Orent’s position did not change in any significant way during his 
subsequent testimony by deposition.  On the other hand, Dr. Miller finds the 
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Claimant at MMI because he does not find the knee and low back conditions to 
be related to the work injury and therefore since he opined she was at MMI for 
the foot condition, he provided a rating for the foot and psychiatric condition. 
Therefore, the issue of MMI in this case is first subject to a determination as to 
whether or not the knee and low back conditions are related to the work injury, 
then a determination as to whether or not the Claimant is at MMI for those 
conditions found to be related. 
 
 Dr. Orent opined that the Claimant now has pain in her right knee due to a 
significantly altered gait, although an MRI showed tri-compartmental arthritis.  
Because of the surgery for her left foot condition, there was substantial gait 
distortion with the Claimant’s use of assistive devices.  Due to this gait distortion 
over a relatively long period of time, Dr. Orent credibly and persuasively opined 
that this has substantially changed the mechanics of how the Claimant used her 
legs and made her right knee symptomatic.  With respect to Dr. Douthit’s 
statement that “[i]t is implausible that [the Claimant’s right knee condition] was 
asymptomatic prior to this accident...,” Dr. Orent disagrees and points to the fact 
that the Claimant told him she was asymptomatic along with the fact that there 
are no medical records to suggest the Claimant previously complained of any 
symptoms in her knee.”  Although Dr. Orent acknowledges that the imaging 
demonstrates severe tri-compartmental osteoarthritis which obviously pre-dated 
her work injury, he finds that it was the altered gait which permanently 
aggravated or accelerated the right knee symptoms and now results in the need 
for further treatment.   
 
 For the similar reasons Dr. Orent finds the left knee condition related to 
the work injury.  Dr. Orent noted that the Claimant’s left knee began to hurt in the 
postoperative phase.  There are no MRI images of the left knee yet.  However, in 
taking the Claimant’s history, Dr. Orent reported that she “is very clear that prior 
to this injury, she never had any problems with either knee.  There is no 
documentation anywhere apparently in any medical records suggesting that she 
has.  The arthritis was obviously pre-existing, but completely asymptomatic.”   
 
 Dr. Orent specifically opined that he “cannot agree with Dr. Miller that [the 
Claimant’s] knees are uninvolved in this claim….even though this patient had 
obvious, pre-existing substantial tri-compartmental osteoarthritis in the right knee 
(and presumably the left), this was completely asymptomatic prior to this ankle 
injury.  There is a clear mechanism by which she did aggravate this arthritis in 
both knees, turning asymptomatic arthritis into highly symptomatic and restrictive 
loss of knee function.”   
 
 Thus, Dr. Orent opined that the Claimant was not at MMI regarding her 
knees.  He found that she needs an MRI of the left knee to assess the status of 
the knee and should continue with the Supartz and steroid injections per the 
orthopedic specialist and this should be covered by Worker’s Compensation.  
Regarding the right knee, Dr. Orent opined that the Claimant requires total knee 
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arthroplasty and that the right knee condition is occupationally related.  Based on 
the imaging and the failure of conservative care for the right knee, Dr. Orent 
states it is fairly clear that the total knee arthroplasty “is the only reasonable 
treatment.”   As for treatment, Dr. Miller does not disagree that the Claimant has 
exhausted conservative treatment for her right knee and that a total right knee 
arthroplasty is reasonable and necessary (and he defers these decisions to 
orthopedic specialists), he just does not attribute the need for the surgery and the 
current condition of the Claimant’s right knee to the work injury.   
 
 Dr. Orent also credibly opined that due to a gait disturbance, the 
Claimant’s low back began to hurt and continues to ache today.  He found that 
because the Claimant had to use a variety of assistive devises during her 
prolonged treatment period, persistent gait and mechanical alterations with 
changes in weight bearing likely resulted in low back pain.  Dr. Orent opined that 
the Claimant is not at MMI for her low back.  He believes that the Claimant has 
chronic muscle strain that should be treated with a course of physical therapy to 
include therapeutic dry needling, myofascial release, other modalities, stretching 
and exercise for 4-8 weeks with sessions twice a week.  This assessment and 
the treatment recommendations are reasonable, persuasive and supported by 
the evidence in the record.  This opinion is also supported by the credible and 
persuasive testimony and report of Dr. Gellrick.   
 
 As to the Claimant’s psychiatric condition, Dr. Orent opined that the 
Claimant still appears to be depressed and she requires further medication 
adjustment.  He did not believe she was at psychiatric MMI.   Dr. Orent notes that 
the Claimant is uncomfortable with Dr. Kleinman though and she should see a 
different psychiatrist.  Although, Dr. Orent recommends that the Claimant 
continue to treat with Dr. Kenneally.  Dr. Orent specifically opines that the 
Claimant’s depression “is considered to be a situational adjustment reaction 
which is directly related to this injury and her loss of function.”  His opinion as to 
the Claimant’s psychiatric condition is reasonable, persuasive and supported by 
the record.  Dr. Miller agreed that the Claimant’s psychiatric condition was related 
and ratable and he provided an 8% whole person impairment rating for this 
condition.  There was no persuasive evidence presented at the hearing for the 
argument that the Claimant’s psychiatric condition was unrelated.  Since Dr. 
Orent reasonably determined that the Claimant requires further medication 
adjustment and treatment, and her psychiatric condition is related to her 
prolonged, ongoing medical treatment, she is not at MMI for this condition.   
 

Based upon the foregoing, the Respondents have failed to meet their 
burden of establishing that Dr. Orent is in error as to his determination that the 
Claimant was not at MMI.  Thus, Dr. Orent’s determination that the Claimant is 
not at MMI for all conditions related to the March 29, 2009 work injury has not 
been overcome by clear and convincing evidence.  Therefore, the Respondents’ 
application to overcome the DIME opinion is denied and dismissed.   

Medical Benefits–Reasonably Necessary and Causally Related 
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Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  
However, the right to workers' compensation benefits, including medical benefits, 
arises only when an injured employee establishes by a preponderance of the 
evidence that the need for medical treatment was proximately caused by an 
injury arising out of and in the course of the employment. § 8-41-301(1)(c), 
C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 
(Colo.App.2000).  The evidence must establish the causal connection with 
reasonable probability, but it need not establish it with reasonable medical 
certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 
491 P.2d 106 (Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 
124 Colo. 210, 236 P.2d 2993.  Medical evidence is not required to establish 
causation and lay testimony alone, if credited, may constitute substantial 
evidence to support an ALJ’s determination regarding causation.  Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. 
Industrial Commission of Colorado, 717 P.2d 1000 (Colo. App. 1986).   

  
Whether a compensable injury has been sustained is a question of fact to 

be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. Div. 5 2009).  The weight and credibility to be assigned expert 
testimony on the issue of causation is a matter within the discretion of the ALJ. 
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may 
resolve the conflict by crediting part or none of the testimony. Colorado Springs 
Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents 
may, nevertheless, challenge the reasonableness and necessity of current or 
newly requested treatment notwithstanding its position regarding previous 
medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment is reasonable and necessary 
is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals 
Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact 
finder would accept as adequate to support a conclusion without regard to the 
existence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411, 415 (Colo. App. 1995). 
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 Here, Dr. Orent relying upon the opinions of Dr. Tuttle, an orthopedic 
surgeon who evaluated the Claimant’s right knee, determined that the 
recommended right total knee replacement surgery was appropriate.  The 
Claimant’s documented symptoms, reproduced in clinical settings, at physical 
therapy and during the Division IME, along with the imaging of the Claimant’s 
right knee establish a solid basis for the diagnosis of highly symptomatic and 
substantial tri-compartmental osteoarthritis requiring a total knee arthroplasty.  
Although it is acknowledged by all doctors who treated or evaluated the Claimant 
for this condition that the Claimant had a pre-existing condition, Dr. Orent 
reasonably determined that the condition was completely asymptomatic prior to 
the work injury and that the work injury and the subsequent treatment for a left 
foot condition aggravated and accelerated the Claimant’s right knee condition 
causing the need for the recommended surgery.   While Dr. Miller disagrees that 
the right knee condition is related to the work injury, this is a mere difference of 
opinion.  Moreover, Dr. Miller defers to the recommendation of the orthopedic 
specialists and does not dispute that the Claimant has exhausted conservative 
treatment for the right knee and now requires total right knee arthroplasty. 
 
 Dr. Orent also found that the Claimant needs an MRI of the left knee to 
assess the status of the knee and should continue with the Supartz and steroid 
injections per the orthopedic specialist and that further follow up treatment for the 
left knee condition may be reasonable and necessary depending upon the results 
of the left knee imaging and diagnostic work up.  There was not any persuasive 
evidence presented at hearing to dispute the reasonableness or necessity of 
such treatment for the left knee, only conflicting opinions regarding the 
relatedness of the left knee condition to the work injury.   
 
 Dr. Orent and Dr. Gellrick also recommend conservative treatment for the 
Claimant’s low back strain.   Dr. Orent determined that because the Claimant had 
to use a variety of assistive devises during her prolonged treatment period, 
persistent gait and mechanical alterations with changes in weight bearing likely 
resulted in low back pain.  He diagnosed chronic muscle strain that should be 
treated with a course of physical therapy to include therapeutic dry needling, 
myofascial release, other modalities, stretching and exercise for 4-8 weeks with 
sessions twice a week.  No persuasive evidence was presented at the hearing to 
contradict the reasonableness or necessity of the recommended conservative 
treatment for the Claimant’s low back pain.   
 
 Finally, Dr. Orent also opined that the Claimant “still appears to be 
depressed” and she requires further medication adjustment.  Dr. Orent noted that 
the Claimant is uncomfortable with Dr. Kleinman and she should see a different 
psychiatrist.  Dr. Orent recommends that the Claimant continue to treat with Dr. 
Kenneally.  Dr. Orent specifically opines that the Claimant’s depression “is 
considered to be a situational adjustment reaction which is directly related to this 
injury and her loss of function.”  The Respondents did not present persuasive 
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evidence at the hearing in opposition to Dr. Orent’s opinion with respect to 
reasonable and necessary treatment of the Claimant’s psychiatric condition.   
 
 The Claimant has established by a preponderance of the evidence that 
she has failed conservative therapy for her right knee condition and that the right 
total knee replacement recommended by Dr. Tuttle and Dr. Orent is reasonable, 
necessary and related to her work injury.  She has also established that the MRI 
and conservative treatment recommended for the left knee pending further 
assessment of the left knee condition is also reasonable, necessary and related 
to her work injury.  She has also established that the treatment recommended by 
Dr. Orent for her low back condition is reasonable, necessary and related to her 
work injury.  Finally, the Claimant has established that continued treatment with 
Dr. Kenneally and a psychiatrist to be referred for her psychiatric condition is 
reasonable, necessary and related to her work injury.   

  
ORDER 

 It is therefore ordered that: 

1. The Claimant is not at MMI for all conditions related to her March 29, 2009 
work injury.    

2. The Respondents’ application to overcome the DIME opinion of Dr. 
Sander Orent is denied and dismissed. 

 3. The Claimant suffered compensable injuries to her right and left 
knees, low back, and mental health as a result of the March, 2009 admitted left 
ankle injury and the Claimant has not yet reached maximum medical 
improvement for all of the consequences of the admitted work related injury.  Dr. 
Orent’s opinion regarding maximum medical improvement is binding.  The 
Claimant is in need of further treatment to her right and left knees, low back and 
psychiatric condition to attain maximum medical improvement from the March, 
2009 work related injury.   
 
 4. As such, Respondents shall provide the Claimant with medical 
treatment in accordance with Dr. Orent’s October 12, 2011 Division independent 
medical examination report.  The treatment recommended in Dr. Orent’s October 
12, 2011 DIME report to the Claimant’s low back, psychiatric condition and 
bilateral knee conditions is reasonable and necessary to treat the work related 
conditions.  Respondent is liable for any and all costs associated from these 
treatments and for any and all costs associated with any and all reasonable and 
necessary future treatment provided by any authorized treating physician or a 
valid referral therefrom.  Future treatment shall include any reasonable and 
necessary maintenance treatment after the the Claimant has reached MMI.  
Respondents are ordered to pay all of the the Claimant’s medical providers 
directly for all reasonably necessary and related medical bills for medical 
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treatment rendered to the Claimant for this above-captioned workers’ 
compensation claim. 
 
 5. Respondents shall pay the Claimant interest at the statutory rate of 
eight percent (8%) per annum on all amounts due and not paid when due.  
 
6. All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July  11, 2012 

Kimberly  A. Allegretti 
Administrative Law Judge 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-375-01 

ISSUES 

1. Whether the Claimant suffered a compensable injury as a result of 
the August 28, 2011 industrial accident.   

2. Whether the Claimant is entitled to a general award of any and all 
reasonable and necessary medical benefits as a result of the August 28, 2011 
industrial accident.   

3. Whether the emergency medical treatment provided at Sky Ridge 
Medical Center on November 14, 2011, was reasonable and necessary in 
relation to the August 28, 2011 industrial accident.    

4. Whether the Claimant is entitled to a change of health care 
provider. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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5. Whether the Claimant is entitled to temporary total disability 
benefits from November 15, 2011 ongoing until terminated by operation of law.   

 

STIPULATIONS 

1. The parties stipulated that $1,353.14 accurately reflects the 
Claimant’s average weekly wage.   

2. The parties stipulated that Respondents are entitled to an offset for 
unemployment benefits paid.   

 

FINDINGS OF FACT 

1. On August 28, 2011 the Claimant was an employee of the 
Respondent and had been so for approximately two and one half years.  The 
Claimant was employed as an over the road truck driver which requires the driver 
to have and maintain a Commercial Drivers License (CDL).     

2. The Respondent in this matter is a transportation company which 
hauls tortillas for a local tortilla manufacturer.  The Claimant’s job was to pick up 
loaded trailers from the tortilla manufacturer, drive them to the various delivery 
sites and manually unload the tortillas for delivery.  The Claimant was required to 
push and pull pallets weighing up to 2,000 pounds using a non-motorized pallet 
jack.  The Claimant’s job required a significant amount of physical labor.   

3. On August 28, 2011, the Claimant was in the course of his 
employment with the Respondent when he stopped to make a delivery at a 
customer’s warehouse. This particular warehouse was essentially a storage unit 
facility consisting of rows of structures with sequential garage bays.  The floor of 
each bay is made of concrete and the area between each row of structures is 
asphalt.  The asphalt roadway sits a couple of inches below the concrete which 
forms the floor of the storage units.  As such, the fully loaded pallet jack had to 
be maneuvered up to the change in elevation between the storage unit and the 
asphalt roadway.  At that point, the fully loaded pallet jack had to be forced up 
and over the elevation change.  Given the elevation change and the small wheels 
on the pallet jack, this took a significant amount of physical exertion.  In the 
course of forcing the pallet jack over the elevation change, the Claimant lost his 
footing and his foot slid under the pallet.  The Claimant then lost his balance and 
fell backward landing on his buttocks.  The Claimant suffered an acute onset of 
bilateral knee pain, low back pain, neck and right upper extremity pain.  The 
Claimant continued to work after the injury and notified the Respondent of the 
incident prior to completion of his scheduled shift.   
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4. The Claimant was ultimately allowed to seek medical care for his 
work-related injuries through CCOM in Pueblo, CO.  CCOM is one of 
Respondent’s designated health care providers.   

5. The Claimant’s initial examination with CCOM occurred on 
September 2, 2011.  The Claimant was seen by Al Schultz, PA-C.  Mr. Schultz 
took an accurate history from the Claimant and provided the following 
assessment: 

Cervical strain, lumbar strain, bilateral leg strain, contusion right ankle.  
Objective findings appear consistent with history related by the patient 
and work-related mechanism of injury.   

6. Mr. Schultz returned the Claimant to unrestricted full duty with a 
treatment plan consisting of ice/heat and over the counter Aleve. The Claimant 
returned to work on an unrestricted basis following this exam.   

7. Claimant’s next exam at CCOM was on September 8, 2011.  On 
this visit the Claimant was examined by Thomas Shepard, PA-C.  The Claimant 
continued to complain of cervical and lumbar spine pain, headaches, as well as 
bilateral knee and right ankle symptoms.  Mr. Shepard noted that the objective 
findings were consistent with the mechanism of injury.  Mr. Shepard discussed 
sending the Claimant to physical therapy with the Claimant during this visit but 
the Claimant wanted to allow the conditions some time to heal prior to engaging 
in physical therapy.  The Claimant was again released to return to full duty and 
the Claimant returned to full duty.  

8. Claimant’s next examination at CCOM occurred on September 22, 
2011.  The Claimant was examined by Thomas Shepard, PA-C.  During this visit 
the Claimant reported symptoms consistent with his previous examinations.  This 
time, due to a failure of Claimant’s symptoms to resolve on their own without any 
form of medical care, Mr. Shepard thought it would be reasonable to prescribe 
physical therapy, narcotic medications and to place temporary physical 
restrictions upon the Claimant.  Mr. Shepard documents that “[w]e agreed that 
we would obtain an MRI evaluation to better define the diagnosis.”  The Claimant 
again returned to work for the Respondent but this time with the CCOM 
restrictions.   

9. On September 28, 2011, the Claimant was examined by Dr. 
Richard Nanes. Dr. Nanes ordered a lumbar MRI and a right knee MRI.  On the 
M164 form generated as a result of this visit, Dr. Nanes documents that the 
Claimant is unable to work from September 28, 2011 to August 12, 2011.  
However, there is a conflicting M164 of the same date indicating that the 
Claimant is returned to work with restrictions. 

10. On September 29, 2011, the Claimant underwent a lumbar spine 
MRI at the request of Dr. Nanes.  The MRI showed: 
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At L5/S1 there is a moderate diffuse hard disc/osteophyte complex which 
moderately encroaches upon the thecal sac as well as both neural 
foramina left more so than right.  Findings are likely clinically significant.   

L4-L5 level demonstrates a very mild diffuse hard disc/osteophyte 
complex which moderately encroaches upon the thecal sac as well as 
both neuroal foramina.  Mild facet hypertrophy and ligament flavum 
hypertrophy present at this level. 

11. The Claimant returned to Dr. Nanes on October 3, 2011.  At this 
time Dr. Nanes was in possession of the lumbar MRI.  Dr. Nanes opined that the 
MRI was “unremarkable” and stated “I really have no medical explanation for his 
complaints as there is no disc protrusion or herniation noted on the MRI study.”     

12. Dr. Nanes referred the Claimant to Dr. Eric Ridings for evaluation 
and treatment.     

13. On October 10, 2011, the Claimant underwent a right knee MRI at 
the request of Dr. Nanes.  The MRI showed: 

Mild prepatellar bursitis with bursal edema and swelling. 

Probable degenerative or posttraumatic spurring of the quadriceps tendon 
insertion on the superior pole of the patella, but no acute quadriceps 
tendon injury. 

Slight increased signal around the medial collateral ligament, which may 
indicate a mild chronic strain.  No acute injury is shown.  The menisci are 
intact, and the cruciate ligaments are normal.   

14. The Claimant was seen on October 4, 2011 by Al Schultz, PA-C.  
The Claimant presented on an emergent basis due to an increase in low back 
pain following his physical therapy.  Mr. Schultz provided light duty restrictions for 
the Claimant and recommended he continue his physical therapy and 
medications.   

15. On October 13, 2011, the Claimant was examined by Dr. Ridings.  
Dr. Ridings looked at the MRIs of the knee and low back.  He noted there was a 
moderate disc osteophyte complex at L5-S1.  However, he found that the 
findings of the lumbosacral MRI were not significant.  He also found his knee MRI 
as benign as his knee examination.  Dr. Ridings stated “the patient complaints of 
pain and disability are much greater than I would expect from his objective 
findings.”  He found his physical examination benign, found a normal neurological 
examination and recommended returning him to employment. Dr. Ridings 
recommended that the Claimant continue his physical therapy and remain on 
light duty for a period of time. 
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16. On October 20, 2011, Claimant returned to Dr. Nanes.  At this time 
Dr. Nanes put the Claimant at maximum medical improvement (MMI) without 
impairment and without the need for any follow up care other than continuing PT.   

17. On October 31, 2011 the Claimant presented to St. Mary Corwin 
ER  complaining of an increase in low back and right leg pain following exertion 
at work.  The ER providers documented spasms in the low back and shooting 
pain in the right leg.  The Claimant was treated and released and asked to follow 
up with an occupational medicine doctor.           

18. The Claimant followed up with CCOM on November 1, 2011.  At 
this time the Claimant was seen by Steve Quakenbush, PA-C.  Mr. Quakenbush 
opined that the Claimant remained at MMI because there was not a new 
mechanism of injury.   

19. On November 14, 2011 the Claimant was driving his work truck on 
I-25 and pulled over to the side of the road.  The Claimant testified that the 
unloading of pallets that day coupled with the bouncing effect of the truck spiked 
his low back pain.  A passerby notified emergency personnel that the Claimant 
was in trouble in the cab of his truck.  The Claimant was transported by 
ambulance to Sky Ridge Medical Center in Lone Tree, CO.  The Claimant was 
treated and released, given temporary physical restrictions, and instructed to 
follow up with his occupational medicine doctor.   

20. On November 16, 2011, the Claimant was examined at CCOM by 
Al Schultz, PA-C.  Mr. Schultz opined that the Claimant is still at MMI, he needs 
no medical care and has no work-related physical restrictions.  However, Mr. 
Schultz, based upon a discussion with Dr. Nanes, certified on the M164 form that 
the Claimant was unable to work from November 16, 2011 to November 23, 2011 
due to a non work-related medical condition.  Mr. Schultz found that the Claimant 
demonstrated diffuse back pain and headache.  He found no new work-related 
mechanism for an injury.  Mr. Schultz found that the Claimant remained at 
maximum medical improvement and that “many of his symptoms are 
unexplainable based upon his physical findings and examination.”   

21. The Claimant was seen at CCOM on November 23, 2011, when Dr. 
Nanes again examined him.  The Claimant claimed to be in pain from his head 
down his entire thoracic spine and lumbar spine and into the right knee.  He told 
Dr. Nanes he was in pain 100% of the time at a level 10.  He was able to sit on 
the examining table.  Dr. Nanes asked him to elevate his arms and he claimed 
this caused severe pain in the lumbar area.  Dr. Nanes found self-limiting rotation 
in the cervical, thoracic and lumbar area with “major inconsistencies with his 
evaluation.”  There was no objective anatomical explanation for his complaints, 
according to Dr. Nanes, and this was explained to him.  It was Dr. Nanes’ opinion 
that the Claimant remained at maximum medical improvement, was able to work 
without restrictions and discharged him from care.   
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22. Due to the fact that the Claimant had been physically restricted by a 
health care provider the Respondent refused to allow the Claimant to return to 
work.  The last day the Claimant worked for the Respondent was November 14, 
2011.  The Respondent terminated the Claimant on December 9, 2011 because 
he was unable to perform the essential function of his job due to his own 
personal medical condition.   

23. On February 14, 2012 the Claimant was examined by Dr. Michael 
Dallenbach as part of an IME sponsored by Claimant.  Dr. Dallenbach took a 
history from the Claimant and reviewed medical records.  Dr. Dallenbach issued 
a report wherein he diagnosed numerous work-related medical conditions and 
recommended a significant amount of medical care to bring the Claimant to MMI.  
Dr. Dallenbach testified at hearing consistent with his report.       

24. After Dr. Dallenbach issued his narrative report, Dr. Nanes issued a 
report dated March 26, 2012, where he commented on Dr. Dallenbach’s 
recommendations and causality assessment.  Dr. Nanes indicated that Dr. 
Dallenbach had never discussed the evaluation performed by Dr. Ridings and Dr. 
Ridings’ opinions that the lumbar MRI findings were not significant.  He also 
noted that Dr. Dallenbach did not mention the major inconsistencies that were 
documented by Dr. Nanes in his examinations.  Dr. Nanes disagreed with Dr. 
Dallenbach’s treatment recommendation and his causality assessment.  It was 
still his contention that the Claimant was at maximum medical improvement and 
no treatment was needed.  It was his opinion that the Claimant was able to work 
without any restrictions.  It was his opinion in his March 26, 2012, report that the 
Claimant’s complaints are “overall not plausible based upon his history and his 
physical examinations.” 

25. Dr. Nanes’ testified by deposition taken on May 30, 2012.  In his 
deposition, Dr. Nanes commented on the major inconsistencies in the multiple 
examinations of the Claimant.  He described those inconsistencies and the fact 
that there were activities which allegedly generated pain in the Claimant’s low 
back without any anatomical explanation.  He further indicated that after 
reviewing all the records, the findings, the treatment and evaluations at CCOM, it 
was his opinion that the Claimant was never disabled from his employment from 
the first time he was seen at CCOM on September 2, 2011.  He indicated on 
cross-examination that the Claimant’s symptom magnification was basically 
misrepresenting disability and pain, without objective findings.  Dr. Nanes said he 
thought he had given the Claimant every benefit of the doubt.  He had done 
radiographic findings, physical therapy and referrals to other physicians to try to 
explain the lack of any objective reason for the unreasonably high levels of pain. 

26. The ALJ finds Dr. Nanes to be credible and persuasive.  The ALJ 
finds his analysis to be more credible than other medical or lay evidence to the 
contrary. 
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27. The ALJ finds that the Claimant has established that it is more likely 
than not that he suffered a compensable injury arising out of and in the course of 
his employment on August 28, 2011. 

28. The ALJ finds that the Claimant has established that it is more likely 
than not that the medical treatment received by the Claimant through CCOM and 
their referrals was reasonable, necessary, and related to his injury of August 28, 
2011 for all treatment received through October 20, 2011. Treatment received at 
CCOM subsequent to October 20, 2011 was reasonable and necessary to 
determine if the Claimant’s complaints were work related. 

29. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that he suffered any new work related injury or exacerbation 
of the August 28, 2011 injury on either October 31, 2011 or November 14, 2011. 

30. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that the treatment received at the Sky Ridge Medical Center 
on November 14, 2011, was reasonable and necessary in relation to the August 
28, 2011 industrial accident. 

31. The ALJ finds that the Claimant has failed to establish that he is 
entitled to a change of physician as the Claimant remains at MMI without the 
need for further follow-up care. 

32. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that he is entitled to temporary total disability benefits from 
November 15, 2011 and ongoing. 

 

CONCLUSIONS OF LAW 

1. The claimant has the burden to establish that his injuries arose out 
of and within the course and scope of his employment.  Section 8-41-301(1)(b), 
C.R.S.  There is no presumption that injuries, which occur in the course of 
employment necessarily, arise out of employment.  See, Finn v. Industrial 
Comm’n, 165 Colo. 106, 437 P.2d 542 (1968).  The burden is on the claimant to 
prove a causal relationship between his employment and his injury or condition.  
See, Industrial Comm’n v. London & Lancashire Indem. Co., 135 Colo. 372, 311 
P.2d 705 (1957). 

2. An injury or condition arises out of employment if “there is a causal 
connection between the duties of employment and the injuries suffered.”  Deterts 
v.Times Pub. Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).   

3. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
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Respondents, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

4. When determining credibility, the ALJ considers, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

5. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

6. Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any 
benefits are awarded.  Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 
(Colo. App. 2000); Section 8-41-301(1)(c), C.R.S. 

7. The evidence must establish the causal connection with reasonable 
probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial 
Commission, 491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if 
the proposition is supported by substantial evidence, which would warrant a 
reasonable belief in the existence of facts supporting a particular finding.  F.R. 
Orr Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985).  An award of benefits 
may not be based upon or denied upon speculation or conjecture.  Deines Bros. 
v. Indus. Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. 
Havens, 136 Colo. 111, 134 P.2d 698 (1957). 

8. The Claimant is entitled to TTD benefits if the injury caused a 
disability, the disability caused the claimant to leave work, and the claimant 
missed more than three regular working days.  TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

9. The ALJ concludes that the most credible medical opinions and 
testimony concerning the Claimant’s medical conditions were those of Dr. Nanes 
and the CCOM physician assistants.  These medical providers had an extended 
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period of time to observe the Claimant while providing medication, physical 
therapy and independent examinations over an extended period of time.  Dr. 
Ridings’ findings were very similar to the opinions of Dr. Nanes.  Dr. Nanes set 
forth a detailed explanation of how the Claimant’s complaints of subjective pain 
were inconsistent, did not correlate anatomically and could not be explained by 
his objective physical findings.  Dr. Nanes’ ultimate opinions, after having 
provided treatment, physical therapy, medications and independent evaluations, 
were thorough and reasonable.   

10. The opinions of Dr. Nanes and the CCOM physician’s assistants 
were basically confirmed by the independent evaluation by Dr. Ridings, both as 
to objective findings and exaggerated subjective complaints. 

11. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that suffered an injury arising out of and in the 
course of his employment with the Respondent on August 28, 2011. The ALJ 
concludes that these injuries were limited to a cervical strain, lumbar strain, 
bilateral leg strain and contusion to the right ankle.  The ALJ concludes that 
these injuries had resolved by October 20, 2011 when the Claimant was found to 
be at MMI. 

12. The ALJ concludes that the Claimant has received all necessary 
and reasonable medical care and treatment to evaluate his claims for disability 
and that Dr. Nanes’ ultimate opinion that the Claimant has reached maximum 
medical improvement, is able to return to full duty work and requires no further 
medical care to maintain maximum medical improvement are medically correct.  
Thus, no change of provider is warranted. 

13. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that he is entitled to temporary total disability 
benefits from November 15, 2011 and ongoing as he was not suffering from a 
work related disability at that time. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s injury of August 28, 2011 is compensable under the 
Workers’ Compensation Act of Colorado. 

2. The Respondent is responsible for all medical care received 
through CCOM in accordance with the fee schedule. 

3. The Respondent is not responsible for medical care received 
through the Sky Ridge Medical Center on November 14, 2011. 

4. The Claimant’s request for a change of physician is denied and 
dismissed. 
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5. The Claimant’s request for temporary total disability benefits from 
November 15, 2011 and ongoing is denied and dismissed. 

6. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

7. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: July 12, 
2012 

 

Donald E. Walsh 
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-879-720-01 

ISSUES 

¬ Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his 
employment with Employer? 

¬ If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he 
received was reasonable and necessary to cure and relieve the Claimant from 
the effects of the industrial injury? 

FINDINGS OF FACT 
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1. Claimant is employed with Employer as a truck mechanic.  
Claimant began his employment with Employer in 2007.  Claimant testified that 
on October 24, 2011 he was working for Employer and the Gold Crew in the field 
when he needed to change a tire on a truck.  Claimant testified that the tire is an 
off-road semi truck tire that reaches up to Claimant’s naval area.  After removing 
the tire, Claimant testified he rolled the tire to the service truck and went to lift the 
tire into the back of the service vehicle when he felt a twinge in his back.   

 
2. Claimant testified that after he felt the twinge in his back, he left the 

flat tire on the site and headed back down to the shop.  Claimant testified that he 
doesn’t normally leave the tires on site and normally loads the tires onto the truck 
by himself.  Claimant testified he went home and was sore, but was not in a great 
deal of pain.  Claimant testified he didn’t report the incident to his employer. 

 
3. Claimant testified that after he got home he went to bed at 8:00 

p.m. and got up at midnight to go back to work at 12:30 a.m.  The next morning 
at work, Claimant and a co-worker went back to load the tire that was left in the 
field. 

 
4. Claimant testified he realized his back was a problem 

approximately at the end of November.  Claimant did not seek medical treatment 
until December 8, 2011 when he sought treatment with Dr. Sweet, a chiropractor.  
Claimant reported to Dr. Sweet on his intake form that his injury was from an 
“other” source as opposed to a work injury, auto injury or sports injury.   

 
5. Dr. Sweet’s medical records document that Claimant was reporting 

low back and bilateral leg pain with his arms going numb at times.  Dr. Sweet 
provided Claimant with adjustments to his lumbar, cervical and thoracic spine 
and recommended hot and cold treatment alternating every 2 hours.  Claimant 
reported his present pain level was an 8 out of 10, with an average pain level of 5 
out of 10 and a worst pain level of 10 out of 10.  Claimant reported that walking 
and bending increased his pain and that he was unable to work because of his 
pain.  Notably, on the patient history form, information regarding when Claimant 
first noticed his pain and how the pain occurred are left blank, along with any 
purported date of accident. 

 
6. Claimant returned to Dr. Sweet on December 10, 2011 and 

reported he had made it through his work with low back and neck pain that 
ranged from 2 to greater than 9 out of 10.  Dr. Sweet again performed 
adjustments of Claimant’s cervical, thoracic and lumbar spine and recommended 
continued hot and cold treatments. 

 
7. Claimant returned to Dr. Sweet on December 12, and December 

13, 2011.  Claimant reported to Dr. Sweet that he was to go out on a “frack job” 
the next morning and continued to report pain in the range of 2 to greater than 9 
out of 10.  Dr. Sweet continued with the same treatment consisting of 
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adjustments and recommended hot and cold treatments.  Claimant returned to 
Dr. Sweet on December 23, 2011.  The medical records from Dr. Sweet do not 
document any reported improvement during this period of time. 

 
8. Claimant didn’t receive medical treatment during the month of 

January, but testified that his “real pain” started around the end of January. 
 
9. Claimant received a call on February 2, 2012 regarding issues 

involving his daughter and was required to drive to Missouri.  Claimant left for 
Missouri on or about February 3, 2012 and drove to Missouri with his current 
wife.  When Claimant returned home, he was called by the field supervisor who 
offered to send Claimant to the Man Camp for a couple of nights.  Claimant 
testified his back hurt him constantly at the Man Camp and he was hunched over 
because of his back problems. 

 
10. Claimant worked at the Man Camp in the field from February 10 to 

February 12, 2012.  Claimant returned home on February 12, 2012 and went to 
his house to drop off his tools.  Claimant testified that his vehicle at the office was 
a stick shift and he could not operate a clutch because of his back pain.  
Claimant asked his wife to come with him to the Employer’s yard to return his 
work vehicle and get his truck.  Claimant testified his boss saw him with his wife 
in the company vehicle when he went to drop off the company vehicle.  Claimant 
was subsequently written up for driving a civilian in a company vehicle against 
company policy.  Claimant began taking sick leave from work beginning on 
February 13, 2012.   

 
11. After returning from Missouri, Claimant went back to Dr. Sweet on 

February 9, 2012.  Claimant reported to Dr. Sweet that he had pain in his low 
back and upper thoracic spine that was in the range of 2 to greater than 9 out of 
10.  Claimant reported that the drive to the Midwest to see his daughter “kicked 
his butt”.  Dr. Sweet noted that he would see if Dr. Lewis could perform an 
epidural on Tuesday due to Claimant’s work schedule.  According to Dr. Sweet’s 
records, Claimant’s range of motion remained the same, his pain complaints 
remained the same, and Dr. Sweet’s treatment remained the same.  

 
12. Claimant’s wife called her physician and was able to get Claimant a 

medical appointment with Ms. Ridgway, a nurse practitioner, on February 15, 
2012.  Claimant reported to Ms. Ridgway that he was injured three months ago 
when he lifted a 300 pound tire.  Claimant reported pain in his lower left back that 
radiated down his leg and caused Claimant difficulty sleeping.  Ms. Ridgway 
recommended a magnetic resonance image (“MRI”) be performed.  The MRI was 
performed that same day at Community Hospital and revealed degenerative disc 
disease at the L5-S1 level with a large focal disc protrusion in the left paracentral 
region that contacts the left traversing S1 and S2 nerve roots.   

 



 173 

13. Claimant testified he reported his injury to his Employer on 
February 15, 2012 when he reported to his supervisor, ___, that he was going to 
get an MRI and that his back condition was work related.  Claimant testified he 
met with his employer the next day and filled out paperwork related to his injury.  
Claimant testified that in discussing the injury with Employer, he reported he 
injured his back approximately three months earlier, but did not know the exact 
date.  Claimant testified he did not fill out the date of November 2011 on the 
employer’s first report of injury.  Claimant testified he later determined his date of 
injury to be October 24, 2011 after going back over his log books to determine 
which day he lifted the truck tire.  Employer referred Claimant to Dr. Mosley for 
medical treatment. 

 
14. Claimant was first examined by Dr. Mosley on February 24, 2012.  

Claimant reported to Dr. Mosley that he had been a mechanic for about four 
years and that on November 16, 2011 he was lifting a semi-tire by himself that 
weighed about 300 pounds and he felt a pop in his back.  Claimant reported to 
Dr. Mosley that it was not a severe pain, but that he noticed it was there, but did 
not think much of it.  Claimant reported to Dr. Mosley that about a week later, he 
noticed more discomfort in his back and down his leg.  Dr. Mosley noted 
Claimant sought chiropractic treatment from Dr. Sweet, but his back just got 
worse.  Dr. Mosley noted Claimant then sought treatment with his personal 
physician, Ms. Ridgway, who ordered an MRI. 

 
15. Dr. Mosley concluded after obtaining his history from Claimant and 

performing a physical examination that Claimant injured himself on November 
16, 2011.  Dr. Mosley noted in his report that he found Claimant to be an honest 
person and recommended Claimant see a neurosurgeon regarding possible 
further treatment and referred Claimant to Dr. Clifford. 

 
16. Claimant was examined by Dr. Clifford on March 1, 2012.  Dr. 

Clifford noted Claimant reported he was injured on November 16, 2011 when he 
lifted a semi tire to his service truck and felt something pop.  Claimant reported 
his pain had been present for four months and was continuing.  Claimant 
reported low back pain of 3.5 out of 10 and leg pain of 9 out of 10.  Dr. Clifford 
recommended Claimant undergo a left L5-S1 hemilaminectomy and 
microdiscectomy.  The surgery was performed on April 10, 2012. 

 
17. Claimant returned to Dr. Mosley on March 1, 2012 after his 

appointment with Dr. Clifford.  Claimant was provided with prescription 
medications.  Claimant returned to Dr. Mosley on March 5, 2012 with reports of 
more pain and difficulty passing his urine.  Dr. Mosley noted that Claimant’s claim 
was under investigation and there was additional discussion between Claimant 
and Dr. Mosley regarding his work injury.  Dr. Mosley noted that Claimant was 
involved in a motor vehicle accident in March of 2011 and was unsure why that 
would be a big deal.  Dr. Mosley noted that the surgery that was originally 
scheduled for March 6, 2012 would be postponed pending an investigation into 
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this matter.  Dr. Mosley recommended proceeding with the surgery and, if the 
clam was determined to be not compensable, Claimant’s personal insurance 
would cover the procedure, but Claimant had called Dr. Mosley and said he did 
not want to do the surgery until the investigation was complete.  Dr. Mosley also 
noted he had some concern about Claimant being treated for cervical pain as 
well as lumbar pain, but noted that it was out of his hands. 

 
18. Claimant returned to Dr. Mosley on March 19, 2012 and again 

expressed frustration with his situation.  Dr. Mosley opined on March 19, 2012 
that he believed the lifting incident aggravated his back and should probably be 
work related.  Claimant again returned to Dr. Mosley on March 26, 2012 and 
again discussed the mechanism of Claimant’s injury.  Dr. Mosley again noted the 
March 2011 automobile accident and again expressed his opinion that Claimant’s 
injury was related to the lifting incident at work.   

 
19. On April 9, 2012, Claimant filed a Workers’ Claim for Compensation 

with the Division of Workers’ Compensation.  Claimant listed the date of injury on 
the Claim for Compensation as October 24, 2011.  The ALJ finds that this is the 
first time Claimant reported the accident date for his injury as being October 24, 
2011.  Claimant testified he was able to discern his date of injury to be October 
24, 2011 because it was one of the last days the Claimant worked for the Gold 
Crew after reviewing his log records. 

 
20. Claimant underwent an independent medical examination (“IME”) 

with Dr. Bernton at the request of Respondents on April 26, 2012.  Dr. Bernton 
reviewed Claimant’s medical records, obtained a history and performed a 
physical examination.  Dr. Bernton noted Claimant was doing well two weeks 
post surgery.  Dr. Bernton opined that it was not medically probable that 
Claimant’s current symptoms were not related to lifting a tire on October 24, 
2011.  Dr. Bernton noted that Claimant did not report a history of injuring himself 
at work to his chiropractor when he initially sought medical treatment.  Dr. 
Bernton further opined that if Claimant had suffered an acute herniation of his L5-
S1 disk on October 24, 2011, his symptoms would have presented themselves 
immediately, and not six weeks later. 

 
21. Claimant presented the testimony of his mother and Mr. *A, a 

friend, at hearing.  Mr. *A testified Claimant reported to him in the middle of 
December that he hurt his back doing something with a tire at work.  Claimant’s 
mother testified that Claimant told her he pulled a muscle while on a job site.  
Claimant’s mother testified that in late December or early January you could tell 
Claimant was in discomfort with walking and standing. 

 
22. Claimant presented the testimony of his wife at hearing.  Claimant’s 

wife testified that Claimant’s job is heavy in nature and he works in the ice and 
snow and did not have general back pain prior to his injury.  Claimant’s wife 
testified Claimant texted her on December 8, 2011 and reported he was hurting.  
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Claimant’s wife then made an appointment with Dr. Sweet after looking for a 
chiropractor who would accept Claimant’s insurance.  Claimant’s wife testified 
that after February 14, 2012, Claimant was unable to move and Claimant’s wife 
made an appointment with the physician’s office of her treating physician.   

 
23. Significant testimony was presented at hearing regarding a motor 

vehicle accident Claimant was involved in around March 2011.  The ALJ credits 
the testimony of the Claimant and Mr. ___, who purchased Claimant’s truck after 
the apparent motor vehicle accident, along with the significant period of time 
between when the apparent motor vehicle accident occurred and when Claimant 
first sought medical treatment, and finds that the motor vehicle accident was 
likely minor in nature and did not result in an injury to Claimant’s low back.  This 
does not resolve the question with regard to whether Claimant has proven that it 
is more likely than not that he suffered an injury arising out of and in the course 
of his employment with Employer on October 24, 2011. 

 
24. The underlying problems with this case are present in any workers’ 

compensation case where Claimant alleges to have suffered an un-witnessed 
injury, and does not report the injury in a timely manner to Employer.  Claimant 
testified at hearing that he did not report the injury to Employer because he 
thought it was a minor injury and would go away with a small amount of 
treatment.  However, by the time Claimant did report the injury to his Employer, 
Claimant was then referred for medical treatment and the treating physician is 
relying on a history provided by Claimant involving his condition from several 
months earlier. 

 
25. In this case, the corroborating evidence is lacking to find that it is 

more likely than true that Claimant suffered a compensable workers’ 
compensation injury.  The ALJ notes that Dr. Mosely opined that Claimant’s 
complaints were related to his incident lifting the tire.  However, this opinion 
appears to be presented based on the inaccurate medical history that his back 
symptoms developed approximately one week after the lifting incident.  In this 
case, Claimant has admitted that the back symptoms did not significantly develop 
until late November, almost six weeks after the lifting incident.  Moreover, while 
Claimant later reviewed his log books to determine the appropriate date of injury, 
there is no credible evidence that Dr. Mosley was made aware of the delay in 
time between his lifting incident and his symptoms, and the ALJ cannot surmise 
how this information may have affected Dr. Mosley’s opinion regarding causation. 

 
26. The ALJ finds the opinion expressed by Dr. Bernton in his IME 

report to be credible and persuasive and determines that Claimant has failed to 
prove that it is more likely than not that his lifting incident that occurred on 
October 24, 2011 resulted in the need for medical treatment.  The ALJ credits the 
testimony of Claimant that the twinge he felt was relatively mild and that he did 
not realize his back was a problem until the end of November in determining that 
Claimant’s symptoms for which he sought treatment with Dr. Sweet in December 
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2011 did not significantly develop until approximately six weeks after his lifting 
incident.   The ALJ further notes that Claimant’s complaints to Dr. Sweet in 
December 2011 involved his low back and neck.  The ALJ finds this inconsistent 
with Claimant’s testimony that he felt a twinge in his low back for which he was 
seeking medical treatment from Dr. Sweet. 

 
27. The ALJ further notes that after Claimant received chiropractic 

treatment in December 2011, he went all of January 2012 without receiving 
medical treatment for his back.  Claimant only sought medical treatment for his 
back in 2012 after returning from a long drive to Missouri. 

 
28. The ALJ finds and determines that Claimant has failed to present 

sufficient evidence to show that the treatment Claimant received in December 
2011 and after February 2012 is causally related to the lifting incident of October 
24, 2011.  Claimant’s claim for benefits is therefore denied. 

 
CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
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need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra.   

4. As found, Claimant has failed to prove by a preponderance that he 
suffered a compensable injury arising out of and in the course of his employment. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  

 

July 12, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-827-01 

ISSUES 

 1. Whether the Claimant has established by a 
preponderance of the evidence that she suffered a compensable 
injury arising out of and in the course of her employment with 
Employer on January 3, 2012.  
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 2. If the claim if compensable, whether the Claimant 
proved that medical services rendered to the Claimant were 
reasonable, necessary and related to a January 3, 2012 work 
injury. 
 

FINDINGS OF FACT 
 
 1. Claimant testified credibly that she worked for Employer as a pizza 
maker and prep cook.  She was hired on January 6, 2011, to work part time and 
averaged 32 hours per week at $12.00 per hour.  Claimant testified that she has 
also gone by the name ___.  The Claimant’s testimony regarding the nature of 
her employment and compensation are found as fact.   
 
 2. The Claimant testified that she was approximately 3 months 
pregnant at the time of the incident.  Prior to arriving at work, the Claimant 
testified credibly that she had a glass of milk and a nutrition bar for breakfast.   
 
 3. Claimant arrived at work at approximately 8:30 a.m. on January 3, 
2012. She testified that when she arrived, one of the ovens next to her work 
station was on when she got to work and it was ready to go.  It takes 
approximately 30 minutes for the ovens to get ready.  She had not started this 
oven.  The other oven was not turned on and the door was open because it was 
going to be cleaned.  The Claimant testified that she felt that the kitchen was very 
hot.  This testimony is subjective, and is contradictory to the testimony of *B, the 
other individual present in the kitchen at the time of the incident.   However, on 
cross examination, the Claimant also admitted that she was used to working 
when it was very hot in the kitchen.  She got everything prepared to make pizza 
and she noticed some splinters in the wood by the oven and she asked the chef 
to remove the splinters.  While this happened she went to go get some water.  
After the Claimant came back and was getting ready to make pizzas, she felt 
dizzy, started to fall, grabbed a hot handle, and fell against an oven door.  The 
Claimant testified that when she woke up she was being held by the A.M. chef, 
who took her to the medical center for treatment.  She was treated for injuries to 
her back and right hand and released. 
 
 4.  *B, is the A.M. chef for the Employer.   Mr. *B also testified credibly 
that the restaurant is climate controlled at 72 degrees and that it was not hot in 
front of the ovens, which are quite small and approximately 3 foot square.  He 
had arrived at work at 6:35 the morning of January 3, 2012.  First he cleaned up 
from the night before, next he began organizing for the day, including getting 
things ready for the prep cooks.  Then he turned on the pizza oven. Mr. *B’s 
testimony regarding the employment status and environment prior to the 
Claimant’s incident is credible, persuasive and found as fact.   
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 5. Mr. *B testified that he was talking to the Claimant just before the 
incident occurred.  He was approximately 3 feet from her, but had turned away 
from the Claimant to wash his hands at the sink.  They were having a 
conversation and he was waiting for the Claimant to respond to something he 
said and she didn’t.  Then, Mr. *B heard a thud, turned around, and saw Claimant 
lying down over an open oven door.  This was the second pizza oven that had 
not been turned on, as it was to be cleaned that morning.  He immediately went 
to the Claimant, helped her as she regained consciousness and took her to the 
medical center for treatment.  He testified that he did not actually see the 
Claimant fall, but that it was obvious to him that she had passed out.  Mr. *B’s 
testimony about the falling incident and events prior to and subsequent to the 
Claimant’s fall are credible, persuasive on this matter and found as fact.   
 
 6. Claimant was initially treated at the Vail Valley Medical Center by 
Jo Ann Kargul, FNP-BC.  Ms. Kargul reported Claimant’s description of the 
accident on her initial report as follows: “Felt faint grabbed hot handle & fell 
against oven door.  R hand burn & L trunk abrasion & pain.”  The nurse 
practitioner lists the diagnostic impression as “(1) Second degree burns R hand – 
not wk related; (2) L L3 transverse process fx – not wk related; (3) syncopal 
episode – not wk related likely multifactorial [and] (4) pregnancy – not wk related” 
(Claimant’s Exhibit 2, second page of exhibit; Respondents’ Hearing Exhibit F, p. 
9). 
 
 7. The nurse practitioner also completed a narrative report of her 
evaluation of the Claimant, which states as follows: 
 

The injuries suffered by ___ were the direct result of the 
syncopal episode of her pregnancy and dehydration.  
There were no specific hazards of the workplace that 
caused her syncopal episode, and within a reasonable 
degree of medical probability the injuries suffered as a 
result of her syncopal episode that occurred on 
01/03/2012 are not due to her employment at Solaris 
Bowling and Restaurant.  This case was discussed with 
Dr. Cebrian. (Claimant’s Hearing Exhibit 2, page 3 of 
exhibit)  

 
 8. The Claimant was also examined by Gordon S. Hardenbergh, M.D. 
at Vail Valley Medical Center on the date of injury.  He diagnosed (1) second 
degree burns, right hand; (2) left flank/hip contusion [and] (3) near syncope, likely 
multifactorial with possible dehydration.  (Respondents’ Hearing Exhibit F, p. 18).  
Dr. Hardenbergh issued an addendum to his report wherein he states, “The 
patient was being discharged, and she became near syncopal again.”  His 
impression was that “the recurrent near-syncopal symptoms are multifactorial, 
but I do not think she really requires hospitalization from a medical standpoint, 
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and hopefully, with some nutrition and additional fluids here, she can be safely 
discharged for outpatient follow up”  (Respondents’ Hearing Exhibit F, p. 19). 
 
 9. The Claimant has failed to establish that it is more probably true 
than not that she suffered a compensable injury arising out of her employment 
with Employer on January 3, 2012.  The Claimant’s fall was more likely the result 
of a syncopal episode related to pregnancy, dehydration or nutrition or a 
combination thereof.  There were no specific hazards of the workplace, such as 
higher than typical temperatures in the kitchen as it was temperature controlled 
and the pizza ovens did not give off an extreme degree of heat.   
 

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 
§§ 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence. C.R.S. § 8-43-201.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents and 
a workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. 
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001).  Even if other evidence in the record may have supported a 
contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   
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The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 
Compensability 

 The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
“arising out of” test is one of causation which requires that the injury have its 
origins in an employee’s work-related functions.  There is no presumption than 
an injury which occurs in the course of employment arises out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968).  The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  A causal connection may be established by circumstantial 
evidence and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

 Compensable injuries involve an “injury” which requires medical treatment 
or causes disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  All results flowing proximately and naturally from an industrial injury are 
compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970). In order to prove causation, it is not necessary to establish that the 
industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  

 Whether a compensable injury has been sustained is a question of fact to 
be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. Div. 5 2009).   
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 If the precipitating cause of a fall at work is a preexisting health condition 
that is personal to the claimant, or the cause of fall at work is simply unexplained, 
the injury does not arise out of the employment unless a “special hazard” of the 
employment combines with the preexisting condition to contribute to the accident 
or the injuries sustained.  Finn v. Industrial Commission, supra; Irwin v. Industrial 
Com'n, 695 P.2d 763 (Colo. App. 1984); National Health Laboratories v. 
Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. Dayton 
Hudson Corp., W.C. No. 4-386-678 (I.C.A.O. July 29, 1999).  This rule is based 
upon the rationale that, unless a special hazard of the employment increases the 
risk or extent of injury, an injury due to the claimant's preexisting condition lacks 
sufficient causal relationship to the employment to meet the arising out of 
employment test.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  In order 
for a condition of employment to qualify as a “special hazard” it must not be a 
“ubiquitous condition” generally encountered outside the work place.  Ramsdell v. 
Horn, supra. 
 
 In this case, the Claimant was approximately 3 months pregnant at the 
time of the incident.  She testified that she felt faint and dizzy just before falling at 
work.  She admitted that she had felt faint and almost fainted on other occasions, 
including later on the date of the incident as she was being discharged from Vail 
Valley Medical Center.  Through the testimony of _ *B, Respondents established 
that it was not hot in the climate controlled kitchen of the Employer, that Claimant 
was engaged in conversation just before she passed out and that it was obvious 
she had fainted. Respondents further established through the medical records, 
that there were no specific hazards of the workplace and that the injuries 
Claimant suffered were the direct result of the syncopal episode of her pregnancy 
and dehydration or other multifactoral and non-work related causes. 
  
 Thus, the Claimant has not established by a preponderance of the 
evidence that she suffered a compensable injury arising out of and during the 
course of her employment with the Employer on January 3, 2012.  The 
Claimant’s injury could have happened at any other time or place, and there was 
no special employment hazard that caused the injury.  There is no persuasive 
evidence to support a finding of causality. 
  

Remaining Issues 

 The Claimant’s alleged injury is not found to be compensable.  As such, 
the remaining issue regarding medical benefits is moot. 

ORDER 

 It is therefore ordered that: 

1.       The Claimant has failed to sustain her burden of 
proving by a preponderance of the evidence that she suffered a 
compensable injury on January 3, 2012. 
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2.  The Claimant’s claim for benefits under the Workers’ 
Compensation Act of Colorado is denied and dismissed.  

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm

 
. 

DATED:  July 12, 2012 
Kimberly  A. Allegretti 
Administrative Law Judge 

 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-155-01 

ISSUES 

 The issue determined herein is compensability.  The parties stipulated to 
an average weekly wage of $896 and to temporary total disability (“TTD”) 
benefits. 

FINDINGS OF FACT 

1. Claimant is employed as a nurse for the employer.  Her job duties 
include going to patients homes and providing skilled nursing services. 

 
2.     *D , the employer’s scheduler, would give each nurse or other 

medical professional, a list of patients for that employee to see for a given time 
period.  Claimant would directly contact the patient assigned to her to set up the 
specific dates and times to provide health care services.  Claimant would then 
provide *D  with a schedule of patients for each day of the week, but would not 
provide the times of the appointments. 

 



 184 

3. When Claimant completed a visit for a patient, she would input data 
regarding each patient into a computer system known as McKesson.  She could 
input data at the time of the visit on her laptop computer or input it at some later 
time. The McKesson system would record when the data was input. 

 
4.   *F, the administrative supervisor, and *D  admitted that the 

McKesson system is not foolproof and mistakes are made. 
 
5. The employer’s McKesson system indicated that Dr. Fellhauer 

issued an order for skilled nursing initial evaluation, assessment, and intervention 
for hypertension for a patient identified as “CR.”  The order included continuing 
twice weekly sessions for a duration of eight weeks.  The order was received by 
the employer on October 13, 2011 and was to begin on October 14, 2011.  The 
employer’s McKesson system data shows that two such skilled nursing orders 
were entered for CR for the same beginning date of October 14 and ending date 
of December 11, 2011.  Apparently, on October 27, 2011, claimant updated the 
list of orders for CR and “discontinued” one of the duplicate orders.  The other 
duplicate order had a status code of “E” for “error.”   

 
6. Claimant could not see CR on October 14, 2011.  On October 27, 

2011, claimant made the initial assessment of CR and took samples for 
laboratory analysis.  Claimant did not make an entry in McKesson at that time for 
the services that she performed. 

 
7. On October 28, 2011, claimant made two skilled nursing visits for 

two other patients from 7:00 a.m. to 7:35 a.m. and from 8:30 a.m. to 9:00 a.m. 
 
8. Claimant then drove to the home of CR to perform a followup 

nursing session.  As she walked from her vehicle to CR’s home, claimant slipped 
and fell on ice on the driveway.  Claimant struck her outstretched right arm, right 
elbow, and right hip.  She continued to perform the nursing session with CR. She 
did not entire the date in McKesson for the session with CR. 

 
9. Claimant then called the employer to report that she had suffered 

the work injury.  *F recalls that claimant stated over the phone that she fell while 
walking away from the house, but did not mention that the patient was CR.  
Claimant was directed to the office to complete a written incident report.  She 
reported that she fell while walking to the patient house at about 9:20 a.m.  She 
did not list the patient’s identity.  Claimant was referred to Emergicare. 

 
10. On October 28, 2011, Dr. Coleman examined claimant, who 

reported a history of slipping and falling at a patient’s home.  Dr. Coleman 
diagnosed a right shoulder acromioclavicular (“AC”) joint separation, right wrist 
sprain, sacroiliitis, and lumbar strain. 
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11. Dr. Reasoner subsequently assumed care of claimant and referred 
her for magnetic resonance image (“MRI”) scans of the right shoulder, lumbar 
spine, and right wrist.  The November 7 MRI of the right shoulder demonstrated a 
labral tear, AC arthritis, bursitis, and biceps tendinopathy.  The lumbar MRI 
demonstrated spondylolisthesis at L4-5.  The right wrist MRI demonstrated only a 
bone bruise and a ganglion cyst. 

 
12. On November 29, 2011, claimant filed her workers’ claim for 

compensation, alleging that she suffered the injury at a particular residence 
address, but the form did not list the patient’s identity. 

 
13. On December 1, 2011, electromyography/nerve conduction velocity 

(“EMG”) testing demonstrate moderate to severe right cubital tunnel syndrome, 
evidencing nerve entrapment at the right elbow. 

 
14. Dr. Reasoner referred claimant to Dr. Hart for treatment of her right 

elbow and to Dr. Walden for treatment of her right shoulder. 
 
15. On January 9, 2012, Dr. Hart examined claimant and diagnosed 

right cubital tunnel syndrome.  He recommended surgery to decompress the right 
elbow. 

 
16. On January 12, 2012, Dr. Walden examined claimant and 

diagnosed right shoulder SLAP lesion and myofascial pain.  He recommended 
surgery to repair the SLAP lesion. 

 
17. On April 18, 2012, Dr. Ridings performed an independent medical 

examination for respondents.  Claimant reported a consistent history of the work 
injury.  Dr. Ridings diagnosed the SLAP lesion, medical epicondylitis, and right 
cubital tunnel syndrome.  He agreed that the diagnoses were due to the work 
accident when claimant fell onto her outstretched right arm.  He also agreed with 
the surgical recommendations by Dr. Hart and Dr. Walden. 

 
18. The employer produced an April 25, 2012, computer printout from 

the McKesson system for skilled nursing calls by claimant performed between 
October 24 through October 31, 2011, and which were input between October 
24, 2011, and March 31, 2012.  The report reveals that claimant made nursing 
calls on the two other patients on the morning of October 28, 2011, but omits any 
services for CR on October 27 or October 28, 2011.   

 
19. When confronted with this report at hearing, claimant testified that 

she had input the data for the other two patients into the McKesson program on 
her laptop that she took to the appointments.  Claimant further testified she had 
not entered the data concerning CR until sometime after October 28, 2011.  
Claimant thought that she entered the CR data only on about November 8, 2011.  
Claimant, therefore, testified that the CR visits would appear on a report for the 
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time period that included November 8.  Claimant’s testimony was admittedly 
confusing, unless she input the service date as November 8 instead of October 
27 or 28.  Otherwise, the employer’s report for the period that included October 
27 and 28, 2011, should have produced the CR visits in the report.  The 
employer produced no report of all services performed for CR except for the 
limited period October 24-31, 2011. 

 
20. *D  testified that claimant was not scheduled to see CR on October 

28, 2012. She admitted, however, that nurses sometimes switch patients and she 
admitted that the McKesson system data can be in error.   

 
21. Claimant has proven by a preponderance of the evidence that she 

suffered an accidental injury on October 28, 2011, arising out of and in the 
course of her employment.  Claimant’s testimony concerning the work accident is 
credible and persuasive.  Admittedly, her testimony about the McKesson system 
data was confused and confusing.  Nevertheless, she made a prompt report of 
her fall on the very morning it occurred.  She clearly had a traumatic injury.  She 
reported a consistent history of the accident.  Furthermore, she has little 
incentive to fabricate a fall at an unscheduled patient’s residence.  She has to 
travel between patients as part of her services for the employer.  A fall at any 
patient’s residence that she saw for the employer would arise out of and in the 
course of her employment.  The employer’s argument about the “discontinued” 
physician order for CR is unpersuasive.  It appears instead that the orders were 
entered in duplicate and one of them was discontinued even though the order 
was for skilled nursing visits twice weekly for eight weeks.  It is most likely that 
claimant performed those services for CR.   
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  As found, claimant has proven by a preponderance of the evidence that 
she suffered an accidental injury on October 28, 2011, arising out of and in the 
course of her employment. 
 

ORDER 
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 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for the work injury. 

2. The insurer shall pay to claimant TTD benefits at the rate of 
$597.33 per week for the period October 29 through November 24, 2011.   

3. Claimant is entitled to temporary partial disability benefits 
commencing November 25, 2011, and continuing thereafter until modified or 
terminated according to law.  The parties did not stipulate or try the issue of the 
specific amount of TPD benefits.  If the parties are unable to resolve that issue, 
either party may apply for a hearing. 

4. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future 
determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 16, 2012

Martin D. Stuber 

    

Administrative Law Judge 
 
 
 

July combined 
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 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-414-01 

ISSUES 

 The issues for determination are compensability and medical benefits. The 
parties stipulated that, if compensable, Thomas Mann, M.D., and Benjamin 
Clower, M.D., were authorized and Insurer would be liable for the costs of the 
care they rendered to Claimant on this claim. The parties also stipulated to an 
average weekly wage of $1,038.05 

FINDINGS OF FACT  
 
1. Claimant was a full-time employee of Employer on December 29, 

2011, when she was injured after she fell at work. 
 
2. Claimant’s title was a transportation management specialist. 

Claimant’s duties included managing the out-bound loads from assigned plants 
and assigning third-party carriers to pick up building material loads from 
Employer’s facilities and deliver them to customers, distributors, or job sites. 

 
3. Claimant and would perform her duties from Employer’s Colorado plant 

by telephone and computer.  
 
4. On the date of her injury, Claimant had assigned plants in Kansas and 

Oklahoma. The Kansas plant was open twenty-four hours per day. 
 
5. Claimant was on call twenty-four hours per day. To perform her duties 

as a transportation management specialist, Employer provided Claimant with a 
laptop, cell phone, and a rolling carrying bag with two wheels and an extending, 
telescoping handle to carry her computer home. 

 
6. Claimant would take her computer home on weekdays and weekends 

because she frequently got phone calls from plants that were open 24/7 when 
they had issues loading a trailer. She could solve the issue quickly and enable 
the plant to load the trailer and get the driver on his way. 

 
7. Claimant would get calls in the evening after hours one to four nights a 

week or on the weekends.  
 
8. Claimant would take her computer home in the evening so that she 

could serve her Employer and keep Employer from having to pay a detention or 
layover fee and enable the carrier to get the load to the customer on time. 
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9. In taking her laptop in and out of Employer’s facility, Claimant would 
pull the carrying bag behind her. 

 
10. On December 29, 2011, Claimant was injured as she walked into 

Employer’s facility carrying her purse, a glass of ice water, and pulling the 
computer bag behind her. Less than twenty feet into the building, Claimant was a 
little off balance and fell down.  

 
11. Claimant had her purse and glass of water in her left hand and was 

pulling the computer bag with her right hand at 6:20 A.M. She was supposed to 
be at work at 6:30 a.m. She was walking with purpose to her work area. 

 
12. The rolling carrying bag that Claimant was pulling contained just her 

laptop. Claimant fell forward because the angle at which she was pulling the bag 
pushed her shoulders and whole body off balance. Claimant did not have a 
chance to put her foot in front of her or to pull her right hand up to stop the fall 
because she was still holding on to the carrying bag. Everything that Claimant 
was carrying flew in front of her when her left hand went out to stop the fall. 

 
13. Claimant was off balance because of the position she was in while 

pulling the computer bag. She demonstrated how her shoulders and whole torso 
were off balance while pulling the bag. 

 
14. As a result of her injuries, Claimant had surgery to repair four fractures 

in her humerus bone. 
 
15. Had Claimant not been pulling the computer bag she probably would 

not have fallen or she would have had her hands free to catch her fall and lessen 
or prevent her injuries. 

 
16. The computer bag put Claimant off balance and caused her to walk in 

an awkward position. 
 
17. Claimant did not pass or black-out, and her legs, ankles, and knees did 

not give-out. Claimant did not have any medical condition that caused her to fall. 
Claimant had never fell like that before. Claimant had worn the shoes before 
without falling or stumbling. 

 
18. Claimant testified that she knew the cause of her fall, but was unaware 

what she told the paramedics because she was in excruciating pain. 
 
19. Employer initially gave Claimant a shoulder bag, but that she asked for 

the pull bag and got it a couple of months prior to her injury. She took it to and 
from work without falling before. Claimant acknowledged that she had fallen 
down a couple of stairs and stumbled in her lifetime, but did not fall. 
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20. Claimant testified that both her boss and supervisor knew that she was 
taking her computer home on weeknights to take care of Employer’s business.  

 
21. The surface on which Claimant fell always appeared to be glassy and 

shiny. However, it was not a slippery surface. The floor did not have any defect, 
oil, or water on it other than repaired cracks. No one had tracked in any ice or 
snow.  

 
22. Claimant fell because of the position she was in pulling the computer 

bag. Claimant fell because she was off balance and in an awkward position due 
to pulling the computer bag and had no opportunity to try and stop or lessen her 
fall. 

 
23. Employer’s manager and three staff members did a “root cause 

analysis.” to determine the cause of Claimant’s fall. They concluded, “she was 
unable to sustain body position,” and that “she had the awkward body position 
may have [sic] due to dragging the bag was partially the cause of her fall.” 
Claimant had “limited ability to sustain body position due to new boots and 
awkward position while pulling a computer bag holding a purse and carrying a 
bottle of water.” 

 
CONCLUSIONS OF LAW 

A claim is compensable when an injury is “proximately caused by an injury 
. . . arising out of and in the course of the employee’s employment.”  8-41-
301(1)(b), C.R.S. In this case, Claimant’s injuries occurred in the course of her 
employment. 
 
 An injury or occupational disease "arises out of" employment when it has 
its origin in an employee's work-related functions and is sufficiently related 
thereto to be considered part of the employee's service to the employer in 
connection with the contract of employment. Panera Bread, LLC v. Indus. Claim 
Appeals Office, 141 P.3d 970, 972 (Colo. App. 2006). For an injury to arise out of 
employment, “the claimant must show a causal connection between the 
employment and injury such that the injury has its origins in the employee's work-
related functions and is sufficiently related to those functions to be considered 
part of the employment contract.” Madden v. Mountain W. Fabricators, 977 P.2d 
861, 863 (Colo. 1999).  
 
 In this case, Claimant testified and demonstrated during the hearing that 
she was in an awkward position pulling the carrying case containing her 
computer and fell after losing her balance. Claimant explained that she brought 
her laptop home every evening, and not just on weekends so that she could 
handle calls concerning any delivery problem that could come in twenty-four 
hours a day. She testified that having her computer at home enabled her 
immediately to log on to solve the problem and prevent a delay in shipment of 
goods, which would be costly to Employer. The causal connection between the 
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accident and injury was sufficiently established because the accident would not 
have occurred and the injury would not have been received if the Claimant had 
not fallen while she was required to be walking on Employer’s premises to reach 
her office. See 1 A. Larson, Workers’ Compensation Law, 7.04[1][a] at 2-24 
(June 2011). As evidenced by the conclusion reached by Employer in its own 
root cause analysis, the persuasive evidence is that Claimant’s awkward body 
position while pulling the computer carrying case, as well as carrying her purse 
and water bottle upon her arrival at work, proximately caused her fall and the 
resultant severe injuries.  
 
 To establish causation it is not necessary that an ALJ be able to make 
findings to show exactly what caused a claimant to fall. Lemay v. Colo. Springs 
Sch. Dist. #11, W.C. No. 4-842-436, 2011 Colo. Wrk. Comp. LEXIS 136 (Oct. 20, 
2011); see also Conlon v. Dillon Cos., Inc., W.C. No. 4-835-313, 2011 Colo. Wrk. 
Comp. LEXIS 153 (Nov. 14, 2011). Additionally, when, as here, there is no pre-
existing condition precipitating the accident or injury, the Claimant is not required 
to establish something peculiar about the site of the fall or to explain the 
mechanism of the fall. See Schaffhauser v. Nat’l Jewish Med. Ctr., W.C. No. 4-
815-335, 2011 Colo. Wrk. Comp. LEXIS 116 (Aug. 29, 2011). In this case, 
Claimant did not have a pre-existing condition that caused or contributed to her 
fall. Nor have Respondents challenged that Claimant was at a time and place 
performing job-related duties when she fell. Claimant credibly that she fell on the 
job because pulling the computer carrier put her in an awkward position. 
 
 In Schaffhauser, supra, the ICAO affirmed an award of compensability to a 
claimant who tripped in a hallway and fell on outstretched arms while returning to 
her station after obtaining information for a customer. The ICAO reiterated that 
the workers’ compensation system is a “no fault” system that provides for 
compensation even if the employee was negligent and the employer was not.  
 
 In Lemay, supra, the claimant “mistepped” or “lost her balance” while 
exiting a home where she had attended a work-related holiday brunch. There 
was no evidence of snow, ice, or other debris at the time of the accident. The 
ICAO concluded that the accidental fall arose out of the claimant’s employment 
duties of having to make her way down the steps in order to exit the premises 
while on her way back to the office. Relying on Larson’s, section 7.04[1][a], the 
ICAO explained that:  
 

[T]he causal connection is sufficiently established by the fact that 
the ALJ reasonably determined that the accident would not have 
occurred and the injury would not have been received if the 
claimant had not misstepped or lost her balance when she was 
required to be walking down the stairs to exit the premises of the 
temporary worksite in order to return to her office. 
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Citing Schaffhauser, the ICAO concluded that under the circumstances 
presented, "It is not necessary, as the respondent contends, for the ALJ to make 
findings to show exactly what caused the claimant to misstep or lose her 
balance."  
 
 Similarly, In Conlon, supra, the ALJ found that the claimant was required 
to greet customers in a timely fashion and that the claimant’s act of moving to 
greet the customer was sufficiently related to her job function so as to arise out of 
her employment. In affirming the ALJ‘s determination that the claimant’s 
accidental fall was compensable, the ICAO reiterated, as in Lemay, that “[i]t is 
not necessary, as the respondent argues, that the ALJ make findings to show 
exactly what caused the claimant to twist her foot and fall” and relied on Larson’s, 
section 7.04[1][a]. 
 
 When a claimant's injury is initiated or precipitated by an event or 
condition "associated with the employment," the claimant is not required to prove 
a "special hazard" in order to recover benefits. See H & H Warehouse v. Vicory, 
805 P.2d 1167, 1169 (Colo. App. 1990). Proof of a "special hazard" is required 
only when the claimant's fall is precipitated by a preexisting idiopathic disease or 
condition. See Nat’l Health Labs. v. Indus. Claim Appeals Office, 844 P.2d 1259, 
1260 (Colo. App. 1992); Ramsdell v. Horn, 781 P.2d 150, 152 (Colo. App. 1989).  
 
 In this case, Claimant had no pre-existing medical or physical condition 
that caused to her fall. Consequently, the special hazards doctrine has no 
relevance to this case. Therefore, the evidence that there was no ice, debris, or 
other unusual circumstance associated with the surface on which Claimant fell is 
of no import. 

 
  Claimant has met her burden of showing that the injuries from the 
December 29, 2011, fall arose out of and in the course of her employment. The 
claim is compensable, and Insurer is liable for compensation and benefits under 
the Act.  
 

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the medical care Claimant receives from authorized 
providers that is reasonably needed to cure and relieve Claimant from the 
effects of her compensable injury.  

3. Issues not determined herein are reserved for future determination. 

 



 193 

DATED: July 16, 2012 

Bruce C. Friend, ALJ 
 
 
 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-857-033-02 

 
ISSUES 

¬ Did claimant prove by a preponderance of the evidence that he sustained 
an injury arising out of and within the course of his employment? 

¬ Did employer prove by a preponderance of the evidence that claimant was 
an independent contractor at the time of his industrial injury? 

¬ Did claimant prove by a preponderance of the evidence that he is entitled 
to medical, temporary disability, and disfigurement benefits? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

1. Employer is a limited liability corporation that operates an asphalt 
paving and asphalt maintenance business in the Durango area.  *G is a principal 
and officer who formed employer in 2008.  According to *G, the asphalt business 
is seasonal and cyclical. Employer finished its last project before winter season 
of 2010 in November. During the winter season of 2010-11, *G operated ___, 
which is a separate legal entity from employer. *G holds a master’s degree in 
business administration, has established family trusts, and has formed several 
other LLCs to operate other businesses.  

2. In the spring of 2011, *G contracted with ___ to have employer 
remove, relocate, and rebuild a retaining wall and to pave a parking lot (the *H 
Project). *G scheduled the start of work on the *H Project for April of 2011.  

3. As found below, claimant sustained a puncture wound to his left 
lower leg while working as a laborer on the *H Project on April 13, 2011. 
Claimant’s leg wound at first seemed innocuous but later became infected with 
methicillin-resistant staph aureus (MRSA) bacteria and required extensive 
medical treatment. Claimant's date of birth is ___; his age at the time of injury 
was 25 years. 
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4. While he agrees claimant was an employee through May of 2010, 
*G contends claimant was providing his labor as an independent contractor on 
the *H Project. Since claimant was performing services for pay for employer at 
the time of his injury, he qualifies as meeting the threshold definition of an 
employee.  Employer thus shoulders the burden of proving by a preponderance 
of the evidence that claimant was an independent contractor when he sustained 
his injury.  

5. *G subcontracted the excavation work to remove and rebuild the 
retaining wall on the *H Project to *I, who works through his corporation: W C, 
Inc. At *G’s request, *I prepared a written bid for a fixed contract amount for the 
excavation work on the *H Project. *G agreed to supply the labor for the *H 
Project and concedes that, unlike *I, claimant provided his labor on the *H Project 
without submitting a written bid or contract for the work.  

6. *G testified to the following: He and claimant worked together with 
*I on the *H Project on April 5, 2011. That day, *G and claimant used shovels to 
locate and move utility lines while *I operated the excavator. Between April 5th 
and April 13th, claimant worked at another of employer’s jobs: The  *E3 project.  
*G then assigned claimant to work with *I on the *H Project, but that work only 
lasted for one day because claimant and *I could not get along. On April 14th

7. Waters stated that he was unaware whether claimant was *G’s 
employee. *I had no supervisory authority over claimant.  According to *I, *G was 
present to oversee work on the *H Project in the mornings and evenings.  

, *G 
reassigned claimant to work on the  *E3 and  *E4 projects. *G assigned other 
employees of employer to perform labor on the *H Project. *G contends claimant 
provided his labor on the *H Project pursuant to a verbal bid.  *G further contends 
claimant provided his labor on the  *E3 project pursuant to a verbal bid.   

8. The old retaining wall was constructed of 80-pound blocks that 
interlock with each other. The capping blocks of the old retaining wall had been 
glued to the blocks below to hold the caps in place. The reconstruction plan 
required *I to reuse as many of the blocks from the old retaining wall as he could 
salvage during demolition.   

9. ___ was operating a mini-excavator machine at the time of 
claimant’s injury. *I did not see claimant injure himself but heard claimant yell and 
indicate that a block had hit him in the leg. According to *I, claimant was not 
injured before the incident but had a noticeable limp after the incident. *I could 
only speculate about the mechanism of injury, but he does not believe he struck 
claimant with the blade of the backhoe because he feels he would have known 
that. *I instead assumed claimant had dropped a block on his leg. *I asked 
claimant if he wanted to walk over to the emergency room at *H to seek medical 
attention.  Claimant responded that he would just continue working.  Neither 
claimant nor *I could recall the precise date when claimant injured himself. *I 
contends that, on the evening of the injury, he told *G about the block incident, 
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indicating he thought the injury was not serious. The testimony of *I supports 
claimant’s claim that he injured his left leg while working on the *H Project.    

10. Because neither claimant nor *I could recall the precise date when 
claimant injured his leg on the *H Project, the Judge credits the testimony of  *J 
in finding the injury occurred on April 13, 2011. Ms.  *J was claimant’s girlfriend 
and saw claimant on a daily basis in April of 2011.  At that time, Ms.  *J was a 
college student. On the day he injured his left leg, claimant met Ms.  *J at the 
college, showed her his injury, and explained how he injured it. Ms.  *J recalls 
that day was the deadline for submitting her senior seminar project, which she 
confirmed was April 13th. *G’s testimony supports Ms.  *J’s reconstruction of April 
13th as the date claimant injured himself on the *H Project.  *G testified that 
claimant worked on the  *E3 project between April 5th and April 13th and that he 
reassigned claimant to the  *E3 project on April 14th

11. It is more probably true that claimant reported his injury to *G on 
April 13

 because claimant and *I 
could not get along. 

th

12. The Judge credits claimant’s testimony regarding the mechanism of 
his left leg injury. Claimant was the only reliable witness to the incident. Although 
*I was working with claimant at the time of his injury, he was unaware of the 
injury until claimant told him he had injured his leg. In addition, claimant’s story is 
consistent with what he reported to *G as the mechanism of injury. *G testified 
that claimant told him that *I bumped a section of the old retaining wall with the 
excavator machine. According to *G, claimant explained that he had to hold the 
wall to keep it from collapsing and that one of the blocks fell on his left leg. 

.  *G testified that he learned of claimant’s injury when claimant showed 
the wound to him a couple of days after claimant injured himself. According to 
*G, claimant at that time stated that he thought his leg would be fine. *I however 
testified that he informed *G of claimant’s injury on the day it occurred.  And 
claimant testified that he told *G he was upset that *I injured him and that he 
would not work anymore with *I. *G reassigned claimant to work on the  *E3 
project as of April 14th. Based upon the totality of the evidence, the more 
probable date claimant reported his injury to *G was April 13th. 

13. Crediting claimant’s testimony the Judge finds as follows: Although 
the blocks of the retaining wall are designed to interlock, blocks in a section of 
the old retaining wall had been glued together. Claimant worked with *I to 
separate the glued-together blocks from one another. *I used the excavator 
machine to lift a section of wall with glued-together blocks. Claimant held onto 
the section of wall while *I used the excavator to attempt to break apart the 
blocks. While holding the wall for *I, another section of the blocks came loose 
and fell on claimant’s left leg. The section of blocks cut off the top of claimant’s 
work boot and left a puncture wound ¾-inch in diameter and ½-inch deep in his 
left lower leg. Claimant thus showed it more probably true than not that he injured 
his left leg while performing labor for pay for employer on the *H Project on April 
13, 2011. 
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14. Crediting claimant’s testimony the Judge further finds: After injuring 
his leg, claimant went to the bathroom to attempt to stem the bleeding and clean 
the wound. Claimant lacked private health insurance and needed to keep 
working because he was broke. Claimant therefore wrapped the wound and 
continued working. That evening, claimant showered, cleaned the wound with 
hydrogen peroxide, applied Neosporin, and bandaged his leg.  Claimant returned 
to work with *G the following day. Even though the wound remained painful of 
over the following week, claimant continued working. The wound scabbed over.  
Approximately one and one-half weeks later on a Friday, claimant’s leg became 
extremely painful after working a long day. The pain increased through the night, 
prompting claimant to seek emergent treatment.  

15. On Saturday, April 23, 2011, Ms.  *J took claimant to the 
emergency department of Medical Center, where Michelle Flemming, M.D., 
evaluated and treated his leg. Claimant stated that he told Dr. Flemming that he 
was struck by a backhoe at work a few weeks before. Claimant used the term 
“backhoe” because he thought no one would understand what a mini-excavator 
is. Dr. Flemming recorded the date of injury as April 5, 2011. Dr. Flemming 
incised and drained the abscess underlying the left lower extremity wound before 
discharging claimant home. Dr. Flemming submitted samples from the wound for 
culturing and instructed claimant to return to the ER within 24 hours for further 
treatment.  

16. Claimant’s condition worsened, and Julie A. Pysklo, M.D., admitted 
claimant to *H Medical Center from April 24th

17. The Judge adopts the stipulation of the parties in finding: Dr. 
Flemming, Dr. Pysklo, Dr. Anderson, and other medical providers at Medical 
Center, and providers to whom claimant was referred by those providers, are 
authorized treating providers. Medical treatment of claimant’s left lower extremity 
by these providers was reasonably necessary to cure and relieve the effects of 
claimant’s injury and MRSA infection. Claimant submitted a summary of medical 
bills, totaling $90,754, which is subject to adjustment under the fee schedule 
promulgated by the director of the Division of Workers’ Compensation.     

 through April 29, 2011.  Dr. Pysklo 
referred claimant to Kane Anderson, M.D., who performed multiple operative 
procedures to debride tissue and treat his MRSA infection. Claimant also 
underwent skin-grafting procedures to replace skin he lost on his left lower 
extremity.   

18. In 2009, claimant’s father worked for a large asphalt paving 
company. Claimant’s father met *G in 2009 in conjunction with a project for 
paving city streets in Durango. Prior to January of 2010, claimant had lived in 
Arizona, where he attended and completed vocational school to train as a 
motorcycle mechanic. Claimant’s father wanted claimant to return home to 
Durango, so he helped claimant get work with *G as a laborer.  
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19. Claimant testified to the following concerning nature of his 
relationship with *G: In January of 2010, claimant filled out an application to work 
for employer.  *G hired claimant to work for employer as a laborer/operator. 
Employer paid claimant an hourly wage of $16.50 and deducted taxes. Claimant 
typically worked 40 hours per week for employer. Employer had two other 
employees concurrently working with claimant.  *G directed claimant when and 
where to report for work. Claimant kept a time card to record his hours, which he 
submitted to *G every two weeks. According to *G, employer laid off claimant 
along with its other employees in May of 2010.  

20. Claimant testified to the following understanding of his relationship 
with *G after May of 2010: In June of 2010, claimant, his father, and *G met at 
*G’s house to discuss an arrangement for claimant to continue to provide labor 
on employer’s jobs. Claimant had always worked as an employee and had never 
run a business. *G wanted to lower employer’s cost by downsizing. *G proposed 
having claimant set up a corporate entity (LLC) through which claimant would 
provide labor on employer’s projects. *G explained that a LLC would provide 
claimant tax advantages. *G proposed paying claimant $15.50 per hour with a 
bonus of 10% of employer’s profits on any given job. When claimant’s father 
discussed his concern about workers’ compensation insurance, *G said he would 
cover insurance. Claimant considered *G his mentor, trusted him, and went along 
with the idea to form a LLC.   

21. Claimant further testified: At the second meeting with him, *G used 
his personal computer to access a website to complete forms to set up a LLC for 
claimant.  Claimant named his company  *E5, LLC. *G thereafter issued checks 
payable to  *E5, LLC, in order to pay claimant for labor he provided on 
employer’s projects. *G told claimant to open a bank account for  *E5, LLC. *G 
did not advise claimant that he should purchase workers’ compensation 
insurance or that he would have to pay self-employment taxes.   

22. While it is uncontroverted that claimant never submitted written bids 
to *G for providing labor on employer’s projects, *G contends that claimant 
submitted verbal bids for his work after May of 2010. *G’s testimony here lacks 
credibility.  Although it benefits employer for *G to characterize the labor claimant 
performed as work as pursuant to a bid, the practice of contracting for work 
though verbal contracts or verbal bids is inconsistent with *G’s standard business 
practice as evidenced by his insistence that *I provide him with a written bid for 
excavation work on the *H Project. 

23. Claimant credibly denies providing *G with verbal bids for jobs. 
Even though *G acknowledges that claimant is bright and hard-working, there 
was no persuasive evidence otherwise showing claimant had sufficient 
experience, background, or knowledge to bid jobs for asphalt work. The Judge 
infers from the evidence that claimant’s experience with asphalt and paving work 
extended only some 5 months prior to May of 2010, since he had just begun his 
career in asphalt work in January of that year. Crediting claimant’s testimony, the 
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Judge finds: *G bid for jobs and would describe jobs he landed to claimant. *G 
never asked for a bid, but instead would discuss the scope of work with claimant.  
Claimant never submitted a bid on behalf of  *E5, LLC. Claimant never worked 
on a project for a fixed cost pursuant to a bid. Indeed, *G conceded that he paid 
claimant for work on the  *E3 project based upon claimant’s word – that is, based 
upon the hours claimant reported working. These facts show that *G’s 
relationship with claimant remained more like that of employer to employee.  

24. Claimant credibly testified to the following working relationship with 
*G after the meeting to form  *E5, LLC: Claimant continued to report to *G and 
talked with him daily about work the following day.  *G told claimant which project 
he should work on and what time to start work. Claimant’s testimony here was 
supported by *G’s statement that he reassigned claimant after working one day 
with *I because claimant and *I could not work together.  Each morning, claimant 
either reported at employer’s yard to start work or at the jobsite *G specified. For 
instance, claimant had never seen the  *E3 project before *G drove him there to 
start work. During any given period of time, claimant worked on several different 
projects that employer concurrently ran. If claimant wanted time off work, he 
usually made arrangements with *G a week ahead. *G was present on most of 
employer’s projects to set the standards and supervise the work. Claimant 
continued to fill out and submit timesheets at the end of each work week. *G 
would prepare invoices on behalf of  *E5, LLC, based upon the hours claimant 
submitted, calculated at the hourly rate of $15.50. These facts further show that 
*G’s relationship with claimant remained more like that of employer to employee. 

25. *G testified that he had some sort of agreement with claimant 
where he would rent to claimant certain equipment he needed to complete a 
project. As found, claimant was not providing his labor to *G under a bid or 
contract relationship, so there was no persuasive evidence to support *G’s 
testimony about an agreement to rent equipment. Claimant conceded that, during 
their meetings in June of 2010, *G floated the idea of having claimant perform 
work in Farmington, New Mexico, renting employer’s equipment under some 
form of franchise agreement, but that arrangement was more speculative.  
Claimant stated he never agreed *G would charge him rental for using the 
equipment on jobs *G obtained in the Durango area. Absent a written agreement 
between *G and claimant regarding equipment rental, the Judge credits 
claimant’s testimony. 

26. Crediting claimant’s testimony, the Judge finds: Claimant lacked 
any equipment or tools for operating an asphalt paving business.  *G supplied 
equipment, tools, and materials for the work on employer’s projects. Claimant 
gave an example of equipment *G supplied when he worked for employer on the  
*E3 project in April of 2011.  That work involved cleaning streets with a water 
truck and power broom machine, both pieces of equipment that *G supplied. 
Claimant’s work on the project involved driving the water truck supplied by *G. By 
contrast, claimant drove to work in a Ford F-350 pickup truck he purchased from 
*G, which he sometimes used to pull employer’s trailer with equipment to various 
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jobs. These facts show that *G’s relationship with claimant while he performed 
the operator function of his job remained more like that of employer to employee. 

27. Employer failed to show it more probably true than not that claimant 
was engaged in an independent trade or profession involving asphalt paving or 
asphalt maintenance when providing his labor to employer. Employer failed to 
proffer persuasive evidence otherwise showing there is an independent trade or 
profession of laborer in the asphalt business. Crediting claimant’s testimony,  *E5, 
LLC, neither advertised nor sought work in the asphalt and paving business. 
Claimant concedes he occasionally worked as a laborer for  *E6 Asphalt if work 
with *G slowed. According to claimant,  *E6 asked *G before using claimant’s 
labor on one of  *E6’s jobsites. Claimant however worked nearly exclusively for 
employer from June of 2010 through the end of the asphalt season on December 
1, 2010, and only worked for others when employer had no work for him. 
Thereafter, claimant operated a snow removal business and worked part-time 
moving furniture for Durango Transit.  Claimant however returned to work 
providing labor for employer at the start of the paving season in April of 2011. At 
the time claimant sustained his injury on the *H Project, he was working for 
employer as a laborer.  

28. Employer failed to show it more probably true than not that claimant 
was working as an independent contractor when he sustained his injury on the *H 
Project on April 13, 2011. The Judge found that claimant was not involved in an 
independent trade or profession in the asphalt business when providing his labor to 
employer. As found, claimant worked as a laborer almost exclusively for employer 
during the asphalt paving and maintenance season. It is more probably true that *G 
oversaw and supervised claimant’s work.  *G paid claimant based upon an hourly 
rate, and not pursuant to a fixed or contract rate. Because *G could reassign 
claimant to another project when he and *I could not get along, the Judge infers *G 
retained the authority to terminate claimant at will, and not pursuant to breach of 
specifications in a written contract or bid. The Judge found *G provided the paving 
equipment and tools claimant used on various jobs. In addition, the Judge found *G 
dictated the time of performance. While *G established that, after May of 2010, 
employer paid claimant for his laborer with checks payable to  *E5, LLC., employer 
on balance failed to satisfy the statutory elements for showing that claimant 
provided his labor to employer as an independent contractor.    

29. Claimant showed it more probably true than not that an average 
weekly wage (AWW) of $660.00 more fairly approximates the wage loss resulting 
from his injury of April 13, 2011. Claimant had only worked for employer for short 
period of time during the 2011 paving season that began sometime around April 
1st.  Because that period provides limited data, the Judge finds it more reliable to 
calculate claimant’s AWW based upon the compensation claimant earned while 
working for employer prior to June of 2010. That is a period of time that *G 
acknowledges claimant worked as an employee earning $16.50 per hour.  It is 
difficult to determine what claimant’s pay should have been after June of 2010 
where claimant understood he would receive a bonus of 10% of any profit, and 
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where *G denies any such agreement.  Claimant’s earnings prior to June of 2010 
more reliably reflect the agreement of the parties regarding the value of 
claimant’s labor at $16.50 per hour.  Crediting his testimony, claimant worked 
full-time for employer during the period prior to June of 2010, which provides an 
AWW of $660.00 ($16.50 x 40 = $660.00), or $94.30 per day.  

30. Claimant showed it more probably true than not that his injury 
proximately caused his wage loss for 31 days from April 24 through May 24, 
2011.  During that time, claimant was receiving medical treatment, was unable to 
stand on his left leg, and was unable to perform his regular work. Using an AWW 
of $660.00, claimant thus sustained a wage loss of $2,923.30 ($94.30 x 31 = 
$2,923.30).   

31. Claimant showed it more probably true than not that employer 
should pay a penalty that increases claimant’s compensation by 50% because 
employer was non-insured for workers’ compensation liability as of April 13, 
2011.  

32. Claimant showed it more probably true that he is entitled to 
temporary total disability (TTD) benefits in the amount of $2,923.30, when 
increased by the 50% penalty for failure to insure.  

33. As a result of his April 13, 2011, injury, claimant sustained 
disfigurement to an area of his left lower leg that alike is permanent and normally 
exposed to public view.  Overall, the scar is some 16 inches long by 1-inch wide 
with an area of oval skin-graft patch at the midpoint measuring 4 inches long by 2 
inches wide. Considering the size and placement of the disfigurement, an award 
of the maximum disfigurement benefit in the amount of $4,304.00 is appropriate. 
The 50% penalty for employer’s failure to insure is $2,152.00, entitling claimant 
to an award of $6,456.00 for disfigurement and penalty.  

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability: 

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of and within the course of his employment on 
April 13, 2011. Employer argues it should not be liable for claimant’s injury 
because he was working as an independent contractor at the time of his injury.  
The Judge agrees with claimant. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
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disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that he sustained an injury arising out of and within the course of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Section 8-40-202(2)(a), supra, provides that any individual performing 
services for pay for another is deemed to be an employee: 
 

[U]nless such individual is free from control and direction in the 
performance of the service, both under the contract for 
performance of service and in fact and such individual is 
customarily engaged in an independent trade, occupation, 
profession, or business related to the service performed. 

 
Section 8-40-202(2)(b)(II), supra, then sets forth nine factors to balance in 
determining whether claimant is free from control and direction in performance of 
the service and is customarily engaged in an independent trade.  A document may 
satisfy the requirement to prove independence, but a document is not required.  
Section 8-40-202(2)(b)(III), supra, provides that the existence of any one of those 
factors is not conclusive evidence that the individual is an employee.  
Consequently, the statute does not require satisfaction of all nine criteria in §8-40-
202(2)(b)(II) in order to prove by a preponderance of the evidence that the 
individual is not a employee.   Nelson v. David Hachenberger, W.C. No. 4-313-962 
(Industrial Claim Appeals Office, March 9, 1998). 

In the context of unemployment insurance claims, the statutory requirement 
that a worker be customarily engaged in an independent trade or business assures 
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that a worker, whose income is almost entirely dependent upon continued 
employment by a single employer, is protected from the vagaries of involuntary 
unemployment.  Long View Systems Corp. USA v. Industrial Claim Appeals Office, 
197 P.3d 295 (Colo. App. 2008).  The court, in Long View Systems Corp. USA v. 
Industrial Claim Appeals Office, acknowledged prior decisions holding that workers 
must actually provide similar services to others at the same time they work for the 
putative employer in order to be engaged in an independent trade or profession, 
citing Carpet Exchange of Denver, Inc. v. Industrial Claim Appeals Office, 859 P.2d 
278 (Colo. App. 1993).  However, in Long View Systems Corp. USA v. Industrial 
Claim Appeals Office, the court held that the lack of evidence that the worker 
performed services for others during the 3-month period of the consulting 
agreement was insufficient to support a determination that the worker was not 
customarily engaged in an independent trade, occupation, profession, or business.  
Thus, in cases involving short-term contracts for services, the lack of 
contemporaneous work for others is not dispositive of whether a worker maintained 
an independent trade or profession.  Long View Systems Corp. USA v. Industrial 
Claim Appeals Office, supra. 

Here, the Judge found claimant showed it more probably true than not that 
he injured his left leg while performing labor for pay for employer on the *H 
Project on April 13, 2011. Claimant thus proved by a preponderance of the 
evidence that he sustained an injury arising out of and within the course of his 
employment on April 13, 2011. By contrast, the Judge found employer failed to 
show it more probably true than not that claimant was working as an independent 
contractor when he sustained his injury on the *H Project on April 13, 2011. 
Employer thus failed to prove by a preponderance of the evidence that claimant 
was working as an independent contractor at the time of his injury. 

The Judge concludes that employer should be liable to provide claimant 
workers’ compensation benefits under the Act. 

B. Medical and Temporary Disability Benefits: 

 Claimant argues he has proven by a preponderance of the evidence that 
he is entitled to medical and temporary disability benefits under the Act. The 
Judge agrees. 

 To prove entitlement to TTD benefits, claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that he left 
work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  
PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two 
elements:  (1) Medical incapacity evidenced by loss or restriction of bodily 
function; and (2)  Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 
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(Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's 
testimony alone may be sufficient to establish a temporary disability.  Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, 
or by restrictions which impair the claimant's ability effectively and properly to 
perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo. App. 1998). 

Section 8-42-102(2), supra, requires the ALJ to base claimant's AWW on 
his earnings at the time of injury.  Under some circumstances, the ALJ may 
determine a claimant's TTD rate based upon her AWW on a date other than the 
date of injury.  Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Section 
8-42-102(3), supra, grants the ALJ discretionary authority to alter that formula if 
for any reason it will not fairly determine claimant's AWW.  Coates, Reid & 
Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective of calculating 
AWW is to arrive at a fair approximation of claimant's wage loss and diminished 
earning capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, 
W.C. No. 4-240-475 (ICAO May 7, 1997).   

As found, claimant showed it more probably true than not that an AWW of 
$660.00 more fairly approximates the wage loss resulting from his injury of April 
13, 2011. The Judge further found claimant showed it more probably true than 
not that his injury proximately caused his wage loss for 31 days from April 24 
through May 24, 2011.  During that time, claimant was receiving medical 
treatment, was unable to stand on his left leg, and was unable to perform his 
regular work. Using an AWW of $660.00, the Judge determined claimant thus 
sustained a wage loss of $2,923.30.  The Judge applied the penalty provision 
of §8-43-408(1), supra, to increase claimant’s TTD benefits by 50% to $2,923.30. 

The Judge adopted the stipulation of the parties in finding Dr. Flemming, 
Dr. Pysklo, Dr. Anderson, and other medical providers at *H Medical Center, and 
providers to whom claimant was referred by those providers, are authorized 
treating providers. The Judge found the medical treatment of claimant’s left lower 
extremity by these providers was reasonably necessary to cure and relieve the 
effects of claimant’s injury and MRSA infection.  

 The Judge concludes employer should pay claimant TTD benefits in the 
amount of $2,923.30, when increased by the 50% penalty for failure to insure. 
The Judge further concludes employer should pay, pursuant to fee schedule, for 
the medical treatment provided to claimant by Dr. Flemming, Dr. Pysklo, Dr. 
Anderson, and by other medical providers at *H Medical Center, and by providers 
to whom claimant was referred by those providers. 

C. Disfigurement Benefits: 
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Claimant argues he has proven by a preponderance of the evidence that 
he is entitled to disfigurement benefits.  The Judge agrees. 

Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award 
up to $4,304 for his serious and permanent bodily disfigurement which is 
normally exposed to public view.  Considering the size, placement, and general 
appearance of claimant's scarring, the Judge concludes claimant is entitled to 
disfigurement benefits in the amount of $4,304.00, payable in one lump sum.  
When applying the 50% penalty for employer’s failure to insure, claimant is 
entitled to an award of $6,456.00 for disfigurement and penalty. 

The Judge concludes employer should pay claimant an award of 
disfigurement benefits, plus penalty for failure to insure, in the amount of 
$6,456.00, payable in one lump sum. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Employer shall provide claimant workers’ compensation benefits 
under the Act. 

2. Employer shall pay claimant TTD benefits in the amount of 
$2,923.30, when increased by the 50% penalty for failure to insure. 

3. Employer shall pay, pursuant to fee schedule, for the medical 
treatment provided to claimant by Dr. Flemming, Dr. Pysklo, Dr. Anderson, and 
other medical providers at *H Medical Center, and by providers to whom claimant 
was referred by those providers. 

4. Employer shall pay claimant an award of disfigurement benefits, 
plus a penalty for failure to insure, in the aggregate amount of $6,456.00, 
payable in one lump sum. 

5. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

6. Issues not expressly decided herein are reserved to the parties for 
future determination. 

7. In lieu of payment of the above compensation and benefits to the 
claimant, the employer shall: 
 
 a. Within ten (10) days of the date of service of this order, deposit the 

sum of $100,500.00 with the Division of Workers' Compensation, as 
trustee, to secure the payment of all unpaid compensation and 
benefits awarded.  The check shall be payable to: Division of 
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Workers' Compensation/Trustee. The check shall be mailed to the 
Division of Workers' Compensation, P.O. Box 300009, Denver, 
Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

 
 b. Within ten (10) days of the date of service of this order, file a bond in 

the sum of $100,500.00 with the Division of Workers' Compensation: 
 
  (1) Signed by two or more responsible sureties who have 

received prior approval of the Division of Workers' 
Compensation; or 

  (2) Issued by a surety company authorized to do business in 
Colorado. 

   
  The bond shall guarantee payment of the compensation and benefits 

awarded. 
 
 IT IS FURTHER ORDERED:  That employer shall notify the Division of 
Workers' Compensation of payments made pursuant to this order. 
 
 IT IS FURTHER ORDERED:  That the filing of any appeal, including a 
petition to review, shall not relieve the employer of the obligation to pay the 
designated sum to the trustee or to file the bond.  §8-43-408(2), supra. 
 

 8. Pursuant to §8-43-101(4), supra, Dr. Flemming, Dr. Pysklo, Dr. 
Anderson, and other medical providers at *H Medical Center, and providers to 
whom claimant was referred by those providers, shall seek payment for 
claimant’s treatment from employer, shall not seek payment from claimant, and 
shall reimburse claimant any amount he has paid for such treatment. 

9. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _July 16, 2012__ 
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Michael E. Harr, 
Administrative Law Judge 
 
 
 
 
  

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-644-937 

ISSUES 

 1. Whether Claimant has established by a preponderance of the 
evidence that his need for cervical surgery in the form of a laminectomy and 
decompression at the C3-C7 levels as recommended by Sanjay Jatana, M.D. is 
causally related to his March 9, 2005 industrial injury. 

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he is entitled to recover penalties pursuant to §8-43-304(1), C.R.S. 
for Respondent’s violations of WCRP 16-9 and WCRP 16-10. 

FINDINGS OF FACT 

 1. On March 9, 2005 Claimant suffered admitted industrial injuries to 
his left shoulder and cervical spine during the course and scope of his 
employment with Employer.  While working as a police officer for Employer he 
was climbing stairs and his feet slipped out from under him.  He fell down the 
stairs but grabbed the railing.  Claimant did not let go of the railing and 
hyperextended his left shoulder. 

 2. Employer directed Claimant to Authorized Treating Physician (ATP) 
Michael A. Dallenbach, M.D.  Claimant underwent MRI’s of the left shoulder and 
cervical spine.  The cervical MRI reflected a left disc protrusion at C3-C4, right 
foraminal stenosis at C4-C5, significant central stenosis with a spur and left 
foraminal narrowing at C5-C6 and central stenosis with right foraminal narrowing 
at C6-C7.  Dr. Dallenbach diagnosed Claimant with cervical spine discogenic 
pathology and left shoulder impingement.  He referred Claimant to Roger Sung, 
M.D. and David Weinstein, M.D. for evaluations.   

3. After receiving additional treatment, Dr. Dallenbach determined that 
Claimant reached Maximum Medical Improvement (MMI) on June 3, 2005.  He 
assigned Claimant a 26% impairment rating for his cervical spine and an 8% 
rating for the left shoulder.  The ratings combined for a 32% whole person 
impairment.  Dr. Dallenbach also determined that Claimant was entitled to 
receive medical maintenance benefits. 
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 4. Because Claimant continued to experience symptoms from his 
cervical spinal injury, he underwent another MRI on May 24, 2011.  The MRI 
revealed multilevel degenerative disc disease, significant stenosis at C3-C4, 
milder changes at C4-C5 and similar changes with bilateral foraminal 
encroachment at C5-C6 and C6-C7.  Dr. Dallenbach referred Claimant to 
orthopedic surgeon Sanjay Jatana, M.D. for an evaluation. 

 5. On June 8, 2011 Claimant visited Dr. Jatana for an evaluation.  Dr. 
Jatana noted that lateral and cervical x-rays revealed multilevel degenerative 
changes and anterior bone spurring.  The abnormalities were most prominent at 
the C3-C6 levels in the cervical spine.  MRI imaging reviewed by Dr. Jatana 
demonstrated spinal cord compression at C3-C4 that was greater than at the C4-
C5 level.  Spinal cord compression was also evident at the C6-C7 level.  The 
MRI reflected mild, left-sided neural foraminal stenosis at C2-C3, moderate 
foraminal stenosis at C5-C6 and bilateral severe neural foraminal stenosis at C6-
C7.  Dr. Jatana determined that Claimant had severe stenosis, multilevel 
degeneration from C2 to T1, and L’hermitte’s phenomenon.  He recommended a 
C3-C7 laminectomy and fusion with posterior instrumentation to help stabilize the 
segments and provide Claimant the best chance for recovery. 

 6. On June 16, 2011 Dr. Jatana requested pre-authorization for a C3-
C7 laminectomy and fusion by facsimile transmission to third-party adjuster for 
Respondent Pinnacol Assurance.  Attached to the pre-authorization request was 
all of the necessary documentation to support the procedure.  Pinnacol 
Assurance “staffed” the request for review on June 22, 2011. 

 7. On June 23, 2011 Pinnacol Assurance presented Dr. Jatana’s 
surgical request to James Ogsbury, M.D. for review.  Dr. Ogsbury acknowledged 
that Dr. Jatana’s surgical request was not only reasonable “but highly indicated.”  
He explained that any patient with spinal cord compression and evidence of 
cervical myelopathy should undergo cervical decompression surgery.  However, 
he noted that the “more difficult question” was whether Claimant’s symptoms of 
neck pain and headache were causally related to the March 9, 2005 industrial 
injury. 

 8. Dr. Ogsbury remarked that the degenerative changes of disc 
protrusions and foraminal narrowing on the March 14, 2005 MRI were not caused 
by the March 9, 2005 work incident.  Furthermore, the additional degenerative 
changes on the May 24, 2011 MRI were “clearly an evolution” of the 
degenerative changes on the original MRI and were therefore not causally 
related to the March 9, 2005 industrial injury.  However, the degenerative 
changes led to cervical spinal compression with a subtle myelopathy.  Therefore, 
Claimant’s symptoms could have evolved and been work-related.  Dr. Ogsbury 
summarized that it is “my strong opinion that this decision should be made 
through an independent medical examination.”  He therefore concluded that the 
pre-authorization request from Dr. Jatana should be denied until an independent 
medical examination could address the issue. 
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 9. Former Pinnacol Assurance adjuster  *K  testified that a denial of 
the pre-authorization request was sent to Dr. Jatana within seven days after it 
had been received.  Based on the notes of Pinnacol Assurance concerning 
Claimant’s case, Mr.  *K  explained that Dr. Ogsbury’s report and a denial letter 
were sent to Dr. Jatana’s office on June 24, 2011.  Dr. Jatana was advised that 
Dr. Ogsbury did not question the medical necessity of the requested surgery but 
disagreed that the procedure was related to Claimant’s March 9, 2005 industrial 
injury. 

 10. On January 9, 2012 musculoskeletal radiologist James I. Piko, D.O. 
reviewed the imaging studies of Claimant’s cervical spine.  He remarked that 
“[t]here are multi-segmental spondylotic disc complexes (disc bulging and 
spondylotic ridging) on all of the exams.”  Dr. Piko specifically commented that 
“[w]hen comparing the cervical spine MRI’s from 2005, 2007 and 2011 I can find 
no evidence of a significant interval change between the three exams.”  With the 
degree of cervical spondylosis and central canal stenosis the findings appeared 
chronic and degenerative. 

 11. On January 28, 2012 Claimant underwent an independent medical 
examination with Michael J. Rauzzino, M.D.  After reviewing Claimant’s medical 
history, evaluating diagnostic testing and conducting a physical examination, Dr. 
Rauzzino determined that Claimant suffered “chronic degenerative changes of 
his cervical spine which predated his [March 9, 2005] injury.”  Claimant’s March 
9, 2005 industrial injury aggravated his pre-existing condition but current 
symptoms are the result of progressive changes of his pre-existing cervical 
stenosis.  Dr. Rauzzino remarked that medical treatment would thus no longer 
address the “sequelae of [Claimant’s] original injury.”  Instead, Claimant’s current 
symptoms constitute the natural progression of an underlying condition. 

 12. On May 9, 2012 the parties conducted the evidentiary deposition of 
Dr. Jatana.  He explained that Claimant was asymptomatic prior to his March 9, 
2005 industrial injury.  Claimant did not suffer from a pre-existing condition.  
Instead, Claimant had a predisposition for a cervical spine injury because he 
suffered age-related degeneration of the cervical spine.  The industrial injury thus 
aggravated the underlying condition and caused it to become symptomatic.  Dr. 
Jatana concluded that Claimant’s continuing cervical spine symptoms were 
caused by the March 9, 2005 industrial injury. 

 13. On June 6, 2012 Dr. Rauzzino testified through an evidentiary 
deposition in this matter.  He explained that Claimant’s original cervical 
symptoms were caused by  “banging his spinal cord up against an already 
previously narrowed canal, which was chronic in nature.”  Claimant’s original 
injury was an aggravation of his pre-existing central cord syndrome.  However, 
Dr. Rauzzino explained that Claimant has recovered from the bruising associated 
with his industrial injury.  Instead, Claimant suffers from the progression of his 
pre-existing condition.   Dr. Rauzzino noted that Claimant’s worsening 
myelopathy is due to pressure on the spinal cord that has continued to increase 
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apart from the original industrial injury.    He summarized that Claimant suffers 
from advanced degenerative disc disease that was not caused by trauma.  Dr. 
Rauzzino thus concluded that the surgery recommended by Dr. Jatana is 
designed to treat Claimant’s cervical myelopathy and to prevent a worsening of 
symptoms, not to treat the effects of Claimant’s March 9, 2005 industrial injury. 

 14. Claimant testified at the hearing in this matter.  He explained that 
Dr. Sung had recommended possible surgery in 2005 but he declined surgical 
intervention.  However, he has experienced a worsening of symptoms since 
approximately June 2005.  Claimant has had a progressive worsening of pain, 
diminished dexterity and loss of balance. 

 15. Claimant has failed to demonstrate that it is more probably true 
than not that his need for cervical surgery, in the form of a laminectomy and 
decompression at the C3-C7 levels as recommended Dr. Jatana, is causally 
related to his March 9, 2005 industrial injury.  The medical records reflect that the 
requested surgery is based on Claimant’s progressive symptoms of 
myelography.  After reviewing Claimant’s MRI’s Dr. Piko persuasively explained 
that the degree of cervical spondylosis and central canal stenosis suggested that 
Claimant’ condition was chronic and degenerative.  Dr. Rauzzino persuasively 
explained that Claimant’s original injury was an aggravation of his pre-existing 
central cord syndrome.  However, Claimant has recovered from the bruising 
associated with his industrial injury.  Claimant thus suffers from the natural 
progression of his pre-existing condition.   Dr. Rauzzino remarked that Claimant’s 
worsening myelopathy is due to pressure on the spinal cord that has continued to 
increase apart from the original industrial injury.  He summarized that Claimant 
suffers from advanced degenerative disc disease that was not caused by trauma.  
Dr. Rauzzino thus persuasively concluded that the surgery recommended by Dr. 
Jatana is designed to treat Claimant’s cervical myelopathy and to prevent a 
worsening of symptoms, not to treat the effects of Claimant’s March 9, 2005 
industrial injury. 

16. In contrast, Dr. Jatana maintained that Claimant was predisposed 
to incur a cervical spine injury because he suffered age-related degeneration of 
the cervical spine.  The industrial injury thus aggravated the underlying condition 
and caused it to become symptomatic.  Dr. Jatana concluded that Claimant’s 
continuing cervical spine symptoms were caused by the March 9, 2005 industrial 
injury.  However, Dr. Jatana’s opinion does not adequately address the temporal 
distance between the March 9, 2005 industrial injury and Claimant’s current 
progressive symptoms.  Moreover, the medical records demonstrate that 
Claimant suffers from a progressive condition that places pressure on the spinal 
cord.  The effects of the March 9, 2005 industrial injury resolved several years 
earlier.  The requested surgery is therefore not designed to treat the effects of 
Claimant’s March 9, 2005 industrial injury.  Claimant’s industrial injury did not 
aggravate, accelerate or combine with his preexisting condition to produce the 
need for a laminectomy and decompression at the C3-C7 levels. 
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17. Claimant has failed to demonstrate that it is more probably true 
than not that he is entitled to recover penalties pursuant to §8-43-304(1), C.R.S. 
for Respondent’s violations of WCRP 16-9 and WCRP 16-10.  Initially, WCRP 
16-9(B) and WCRP 16-10(A) provide, in relevant part, that the payer shall 
respond to all providers requesting prior authorization within seven business 
days.  The record demonstrates that on June 16, 2011 Dr. Jatana requested pre-
authorization for a C3-C7 laminectomy and fusion by facsimile transmission to 
third-party adjuster for Respondent Pinnacol Assurance.  Mr.  *K  credibly 
explained that Dr. Ogsbury’s report and a denial letter were sent to Dr. Jatana’s 
office on June 24, 2011.  Dr. Jatana was advised that Dr. Ogsbury did not 
question the medical necessity of the requested surgery but disagreed that the 
procedure was related to Claimant’s March 9, 2005 industrial injury.  Therefore, 
the record reveals that Respondent did not violate WCRP 16-9(B) and WCRP 
16-10(A). 

18. Respondent’s actions in denying the surgical request were also not 
objectively unreasonable.  Dr. Ogsbury remarked that the degenerative changes 
of disc protrusions and foraminal narrowing on the March 14, 2005 MRI were not 
caused by the March 9, 2005 work incident.  However, the degenerative changes 
led to cervical spinal compression with a subtle myelopathy.  Therefore, 
Claimant’s symptoms could have evolved and been work-related.  Dr. Ogsbury 
summarized that it is “my strong opinion that this decision should be made 
through an independent medical examination.”  He therefore concluded that the 
pre-authorization request from Dr. Jatana should be denied until an independent 
medical examination could address the issue.  Respondent subsequently denied 
the surgical request and obtained opinions from doctors Piko and Rauzzino.  
Both doctors concluded that the requested surgery was not designed to treat the 
effects of Claimant’s March 9, 2005 industrial injury.  Respondent’s denial was 
thus predicated on a rational argument based in law or fact. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
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evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Medical Benefits 

 4. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  A preexisting condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the 
preexisting condition to produce a need for medical treatment.  Duncan v. 
Industrial Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  The 
determination of whether a particular treatment modality is reasonable and 
necessary to treat an industrial injury is a factual determination for the ALJ.  In re 
of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re Frazier, W.C. No. 3-
920-202 (ICAP, Nov. 13, 2000). 
 

5. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that his need for cervical surgery, in the form of a laminectomy 
and decompression at the C3-C7 levels as recommended Dr. Jatana, is causally 
related to his March 9, 2005 industrial injury.  The medical records reflect that the 
requested surgery is based on Claimant’s progressive symptoms of 
myelography.  After reviewing Claimant’s MRI’s Dr. Piko persuasively explained 
that the degree of cervical spondylosis and central canal stenosis suggested that 
Claimant’ condition was chronic and degenerative.  Dr. Rauzzino persuasively 
explained that Claimant’s original injury was an aggravation of his pre-existing 
central cord syndrome.  However, Claimant has recovered from the bruising 
associated with his industrial injury.  Claimant thus suffers from the natural 
progression of his pre-existing condition.   Dr. Rauzzino remarked that Claimant’s 
worsening myelopathy is due to pressure on the spinal cord that has continued to 
increase apart from the original industrial injury.  He summarized that Claimant 
suffers from advanced degenerative disc disease that was not caused by trauma.  
Dr. Rauzzino thus persuasively concluded that the surgery recommended by Dr. 
Jatana is designed to treat Claimant’s cervical myelopathy and to prevent a 
worsening of symptoms, not to treat the effects of Claimant’s March 9, 2005 
industrial injury. 
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6. As found, in contrast, Dr. Jatana maintained that Claimant was 
predisposed to incur a cervical spine injury because he suffered age-related 
degeneration of the cervical spine.  The industrial injury thus aggravated the 
underlying condition and caused it to become symptomatic.  Dr. Jatana 
concluded that Claimant’s continuing cervical spine symptoms were caused by 
the March 9, 2005 industrial injury.  However, Dr. Jatana’s opinion does not 
adequately address the temporal distance between the March 9, 2005 industrial 
injury and Claimant’s current progressive symptoms.  Moreover, the medical 
records demonstrate that Claimant suffers from a progressive condition that 
places pressure on the spinal cord.  The effects of the March 9, 2005 industrial 
injury resolved several years earlier.  The requested surgery is therefore not 
designed to treat the effects of Claimant’s March 9, 2005 industrial injury.  
Claimant’s industrial injury did not aggravate, accelerate or combine with his 
preexisting condition to produce the need for a laminectomy and decompression 
at the C3-C7 levels. 
 

Penalties 
  

7. Section 8-43-304(1), C.R.S. is a general penalty provision under 
the Act that authorizes the imposition of penalties up to $1000 per day where a 
party violates a statute, rule, or lawful order of an ALJ.  See Holliday v. Bestop, 
Inc., 23 P.3d 700, 705 (Colo. 2001).  The term “order” as used in §8-43-304 
includes a rule or regulation promulgated by the Director of the Division of 
Worker’s Compensation.  §8-40-201(15), C.R.S.; see Spracklin v. Industrial 
Claim Appeals Office, 66 P.3d 176, 177 (Colo. App. 2002). 
 
 8. The imposition of penalties under §8-43-304(1), C.R.S. requires a 
two-step analysis.  See In re Hailemichael, W.C. No. 4-382-985 (ICAP, Nov. 17, 
2004).  The ALJ must first determine whether the disputed conduct violated a 
provision of the Act or rule.  Allison v. Industrial Claim Appeals Office, 916 P.2d 
623, 624 (Colo. App. 1995).  If a violation has occurred, penalties may only be 
imposed if the ALJ concludes that the violation was objectively unreasonable.  
Colorado Compensation Insurance Authority v. Industrial Claim Appeals Office, 
907 P.2d 676, 678-79 (Colo. App. 1995).  The reasonableness of an insurer’s 
actions depends upon whether the action was predicated on a “rational argument 
based in law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 6, 1998). 
 
 9. WCRP 16-9(B) and WCRP 16-10(A) provide, in relevant part, that 
the payer shall respond to all providers requesting prior authorization within 
seven business days from receipt of the “provider’s completed request as defined 
in Rule 16-9(E).  WCRP 16-10(E) specifies that the failure of a payer to timely 
respond to a request for prior authorization shall be “deemed authorization for 
payment” unless a hearing is requested or the requesting provider is notified that 
the matter is proceeding to a hearing.  Finally, WCRP 16-10(F) provides that any 
“unreasonable delay or denial of prior authorization” may subject the payer to 
penalties. 
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 10. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he is entitled to recover penalties pursuant to §8-43-304(1), 
C.R.S. for Respondent’s violations of WCRP 16-9 and WCRP 16-10.  Initially, 
WCRP 16-9(B) and WCRP 16-10(A) provide, in relevant part, that the payer shall 
respond to all providers requesting prior authorization within seven business 
days.  The record demonstrates that on June 16, 2011 Dr. Jatana requested pre-
authorization for a C3-C7 laminectomy and fusion by facsimile transmission to 
third-party adjuster for Respondent Pinnacol Assurance.  Mr.  *K  credibly 
explained that Dr. Ogsbury’s report and a denial letter were sent to Dr. Jatana’s 
office on June 24, 2011.  Dr. Jatana was advised that Dr. Ogsbury did not 
question the medical necessity of the requested surgery but disagreed that the 
procedure was related to Claimant’s March 9, 2005 industrial injury.  Therefore, 
the record reveals that Respondent did not violate WCRP 16-9(B) and WCRP 
16-10(A). 
 
 11. As found, Respondent’s actions in denying the surgical request 
were also not objectively unreasonable.  Dr. Ogsbury remarked that the 
degenerative changes of disc protrusions and foraminal narrowing on the March 
14, 2005 MRI were not caused by the March 9, 2005 work incident.  However, 
the degenerative changes led to cervical spinal compression with a subtle 
myelopathy.  Therefore, Claimant’s symptoms could have evolved and been 
work-related.  Dr. Ogsbury summarized that it is “my strong opinion that this 
decision should be made through an independent medical examination.”  He 
therefore concluded that the pre-authorization request from Dr. Jatana should be 
denied until an independent medical examination could address the issue.  
Respondent subsequently denied the surgical request and obtained opinions 
from doctors Piko and Rauzzino.  Both doctors concluded that the requested 
surgery was not designed to treat the effects of Claimant’s March 9, 2005 
industrial injury.  Respondent’s denial was thus predicated on a rational 
argument based in law or fact. 

 
 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 
 

1. Claimant’s request for cervical surgery in the form of a laminectomy 
and decompression at the C3-C7 levels is denied and dismissed. 

 
2. Claimant’s request for penalties pursuant to §8-43-304(1), C.R.S. 

for Respondent’s violations of WCRP 16-9 and WCRP 16-10 is denied and 
dismissed. 

 
3. Any issues not resolved in this Order are resolved for future 

determination. 
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If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July  17, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 
 

 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-746-999-01 

ISSUES 

 The issue determined herein is claimant’s petition to reopen.  The parties 
stipulated to authorization of the surgery recommended by Dr. Larson in the 
event that the claim was reopened. 

FINDINGS OF FACT 

1. In April 2006, claimant began work as an auto detailer for the 
employer. 

2. On December 11, 2007, claimant suffered an admitted work injury 
to his right wrist when he slipped and fell.  He suffered an avulsion fracture of the 
triquetrum and a hairline fracture of the lunate. 

3. Claimant had a course of conservative treatment.  On April 14, 
2008, Dr. Devanny provided a surgical evaluation and concluded that claimant 
did not need surgery.   

4. On April 28, 2008, Dr. Kiernan determined that claimant was at 
maximum medical improvement (“MMI”) with permanent impairment.  Dr. Kiernan 
imposed work restrictions for several months to allow claimant to resume full duty 
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work.  Claimant continued to have pain in his right wrist at MMI.  Dr. Kiernan 
prescribed Tramadol and paraffin baths for post-MMI medical treatment.  

5. On May 6, 2008, the insurer filed a final admission of liability for 
permanent impairment benefits and for post-MMI medical treatment. 

6. Claimant returned to work for the employer in the same job as auto 
detailer.  He had an assistant for about six months to help with some of the lifting.  
Claimant’s job required him to use a sander and a polisher as well as to wash 
and wax cars.  The polisher was a large, 20-pound polisher that reached 3,000 
RPM and caused vibrations to claimant.  He used the polisher about six hours 
per eight-hour workday. 

7. On February 17, 2009, Dr. Schwender reexamined claimant, who 
reported that the Tramadol was partially effective in relieving symptoms, but 
claimant had run out of the medication for the past two months.  Dr. Schwender 
noted that claimant was still at MMI and prescribed Tramadol for another 12 to 24 
months. 

8. On June 11, 2010, Dr. Schwender reexamined claimant, who 
reported persistent pain that had never improved.  Dr. Schwender thought that 
claimant was still at MMI and prescribed Tramadol, Neurontin, a wrist splint, and 
referral to Dr. Devanny. 

9. On June 16, 2010, Dr. Devanny reexamined claimant and noted 
that x-rays showed mild degenerative changes in the right wrist.   

10. On July 8, 2010, claimant underwent magnetic resonance image 
(“MRI”) scans with and without contrast.  The MRI showed inter alia 
chondromalacia and synovitis in the right wrist, particularly in the lunate-hamate 
articulation and the lunate-capitate articulation.   

11. On July 28, 2010, Dr. Devanny reexamined claimant and did not 
recommend any surgery at that time.  He recommended a second opinion. 

12. On August 25, 2010, Dr. Schwender reexamined claimant and 
concluded that he was still at MMI.  Dr. Schwender referred claimant for a 
second surgical opinion. 

13. On September 28, 2010, Dr. Bierbrauer examined claimant, who 
reported that his pain never improved, but he primarily had pain after working.  
Dr. Bierbrauer diagnosed pisotriquetral arthritis and administered an injection into 
that joint. 

14. On October 12, 2010, claimant reported to Dr. Schwender that he 
had only five days of pain relief after the injection.  On October 26, 2010, 
claimant reported to Dr. Bierbrauer that he had 80% improvement with the 
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injection and suffered only minimal pain.  Dr. Bierbrauer released claimant to 
return to work. 

15. On November 2, 2010, claimant reported to Dr. Schwender that his 
condition was improved by 50-70% due to the injection. 

16. On June 28, 2011, Dr. Larson, another surgeon, examined 
claimant, who reported recurrent wrist pain after the injection had provided good 
temporary relief.  Claimant reported that he worked with the polisher.  Dr. Larson 
reinjected the joint and discharged claimant on a PRN basis. 

17. On June 30, 2011, the employer sold the business to ___.  
Claimant continued to perform his same job duties for the new employer, but he 
testified that he performed less polishing work. 

18. On October 11, 2011, Dr. Larson reexamined claimant, who 
reported that he had excellent pain relief after the injection, but his pain had 
subsequently increased.  Dr. Larson recommended a repeat MRI and noted the 
possible need for surgery. 

19. On November 2, 2011, Dr. Schwender reexamined claimant, who 
reported that he suffered pain 80% of the time compared to 50% of the time one 
year earlier.  Dr. Schwender concluded that claimant’s symptoms and need for 
treatment were due to the admitted work injury.  He prescribed Tramadol and 
Voltaren gel. 

20. The December 21, 2011, MRI showed inter alia pisotriquetral joint 
arthritis in the right wrist.    

21. On January 10, 2012, Dr. Larson reexamined claimant and the MRI 
report.  Dr. Larson recommended surgery to excise the pisiform. 

22. On January 30, 2012, Dr. Larson administered a repeat injection, 
which produced good immediate pain relief. 

23. On January 30, 2012, claimant filed his petition to reopen the claim 
based upon a change of condition. 

24. On February 15, 2012, Dr. Schwender reexamined claimant, who 
reported no change in symptoms.  Dr. Schwender concluded that the chronic 
inflammation and pain at the pisotriquetral joint was the result of the work injury.  
He obtained left wrist x-rays to compare to the right wrist.  On March 7, 2012, Dr. 
Schwender noted that the left wrist x-rays were normal. 

25. On May 7, 2012, Dr. Cebrian performed an independent medical 
examination for respondents.  Dr. Cebrian agreed that claimant’s pain generator 
was the pisotriquetral joint.  He concluded that claimant’s symptoms were due to 
the fracture that he suffered in the work injury.  He also concluded that the wrist 
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degenerative changes were an inevitable result of the fracture.  He agreed with 
the surgical recommendation by Dr. Larson and thought that claimant was not at 
MMI.   

26. Claimant’s hearing testimony was a bit contradictory.  He testified 
that he had the same symptoms since MMI, except that he suffered an increase 
in pain.  He also thought that he was worse over the last year or more, but had 
the same symptoms as he had on June 28, 2011.  He agreed that his work 
aggravated his condition and that vibration made his symptoms worse.  He 
agreed that he mostly suffered pain at work. 

27. Dr. Cebrian testified at hearing and agreed that claimant’s condition 
had worsened since MMI, but he thought that work had aggravated the condition 
with the daily use of the polisher.  He noted that the avulsion fracture of the 
triquetrum should heal without problems and without the need for surgery.  He 
agreed that the work for the employer had contributed to the worsened condition 
and that claimant would not need surgery but for his return to work.  He was 
unable to state that the arthritic changes on the most recent MRI were not also 
present on the July 2010 MRI.  Dr. Cebrian, however, also noted that the 
admitted work injury had caused fracturing of the cartilage in the pisotriquetral 
joint, which had led to the arthritis. 

28. The preponderance of the evidence demonstrates that claimant’s 
condition worsened as a natural and proximate result of the admitted work injury 
and did not result from a new causal event.  Neither party disputed that 
claimant’s condition had worsened since MRI, but they disputed whether the 
change was a natural consequence of the work injury or was due to an 
intervening causal event due to claimant’s work for the employer or the 
subsequent employer.  The preponderance of the evidence demonstrates that 
the pisotriquetral arthritis is an inevitable and natural consequence of the 
admitted work injury.  That conclusion is consistent with the opinions of Dr. 
Schwender and even Dr. Cebrian.  The return to work using the polisher 
aggravated the symptoms, but the arthritis developed as a result of the 
cartilaginous injury that occurred in the accident.   

CONCLUSIONS OF LAW 

1. Section 8-43-303(1), C.R.S., provides that an award may be 
reopened on the ground of, inter alia, change in condition.  See Ward v. Ward, 
928 P.2d 739 (Colo. App. 1996) (noting that change in condition has been 
construed to mean a change in the physical condition of an injured worker). 
Reopening is appropriate when the degree of permanent disability has changed, 
or when additional medical or temporary disability benefits are warranted. 
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  Claimant 
has the burden of proving these requirements, see Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  As found, the preponderance of 
the evidence demonstrates that claimant’s condition worsened as a natural and 
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proximate result of the admitted work injury and did not result from a new causal 
event. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s petition to reopen is granted. 

2. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for his work injury, including the 
surgery recommended by Dr. Larson. 

3. All matters not determined herein are reserved for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 18, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-853-773-03 
 
  
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant.  The 
proposed decision was filed, electronically, on July 11, 2012.  On the same date, 
the Respondent filed objections in the form of track changes to the proposed 
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decision.  After a consideration of the proposed decision and the objections 
thereto, the ALJ has modified the proposal and hereby issues the following 
decision.  
 

 
ISSUES 

  
 The issues to be determined by this decision concern: (1) whether the 

Claimant suffered a compensable injury/occupational disease on April 10, 2011; 
(2) whether the Claimant is entitled to temporary total disability (TTD) benefits 
from April 12, 2011 through May 18, 2011; and, (3) whether the Claimant is 
entitled to medical benefits. 

 
FINDINGS OF FACT 

 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1.      The parties stipulated at hearing, and the ALJ finds that the 
Claimant’s average weekly wage (AWW) is $1,034.12 and that Henry J. Roth, 
M.D., was the Claimant’s authorized treating physician (ATP).   The AWW yields 
a TTD rate of $689.41 per week, or $98.49 per day, which is less than the 
statutory cap for Fiscal Year 2010/2011. 
 
 2. The Claimant was employed by the Employer as a bus driver in 
April 2011. 
 
 3. On April 10, 2011, the Claimant was assigned to the airport route.  
His duties included lifting passengers’ luggage. During his shift on April 10, 2011, 
the Claimant unloaded several pieces of luggage that he found to be very heavy.  
 
 4. After his shift on April 10, 2011, the Claimant began experiencing 
upper and lower back pain. 
 
 5. On April 11, 2011, the Claimant was assigned to the ___ route.  
While operating the vehicle, the Claimant experienced difficulties turning the 
steering wheel. 
 
 6. On April 11, 2011, the Claimant notified his supervisor, *M, of his 
difficulties and pain. The Claimant completed an Employee Workers’ 
Compensation Notice on the Employer’s prescribed form.  *M signed this notice.  
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 7. The Employer referred the Claimant to OccMed Colorado but there 
is no persuasive evidence that the Claimant was given a choice between two 
independent medical providers.  
 
 8. On April 12, 2011, the Claimant was treated by W.L. Bradshaw, Jr., 
D.O., of OccMed Colorado—who become an ATP.  It is not disputed that 
OccMed Colorado is the authorized medical provider.  Dr. Bradshaw diagnosed 
the Claimant with an acute thoracic and lumbar sacral sprain. Dr. Bradshaw 
recommended that the Claimant not work until April 18, 2011, and referred him to 
physical therapy (PT).  Dr. Bradshaw was of the opinion that the Claimant’s injury 
was work related, and indicated that the Claimant had not yet reached maximum 
medical improvement (MMI). 
 
 9. On April 21, 2011, the Claimant was evaluated by J. Raschbacher, 
M.D. and Monica L. Fanning NP (Nurse Practitioner) of OccMed Colorado.   Dr. 
Raschbacher’s diagnosis was the same as Dr. Bradshaw’s diagnosis. Dr. 
Raschbacher also was of the opinion that the injury was work related. Dr. 
Raschbacher referred the Claimant to Henry J. Roth, M.D., at Integrated Health 
Management for further evaluation. 
 
 10. On April 28, 2011, Dr. Roth evaluated the Claimant, having become 
an ATP upon Dr. Raschbacher’s referral.  Dr. Roth did not provide a diagnosis for 
the Claimant.  Dr. Roth instead referred the Claimant to a chiropractor, Dr. 
Timothy Conwell, D.C.   As a result of this referral, Dr. Conwell is also an ATP.  
Because he did not, or could not, make a diagnosis, Dr. Roth was of the opinion 
that the Claimant’s back condition was not work related.  Dr. Roth’s opinion is 
contradicted and outweighed by the totality of other medical opinions.  His 
opinion of non-work relatedness is also contradicted by his actions of making a 
referral to Chiropractor Conwell within the workers compensation context.  The 
ALJ finds Dr. Roth’s opinion that the Claimant’s back condition is not work related 
unpersuasive and not credible. 
 
 11. On May 5, 2011, the Claimant was evaluated by Dr. Conwell. Dr. 
Conwell diagnosed the Claimant as having a “segmental dysfunction at T6-7-8-9, 
probable right intercostal neuralgia of the T7-8 intercostal nerve, possible rib 
head subluxation, approximate T7-8, and no evidence of discopathy, 
radiculopathy, or peripheral mononeuropathy. Dr. Conwell prescribed HVLA joint 
manipulation.  Dr. Conwell deferred an opinion on causation. 
 
 12. On May 16, 2011, although, clinically, it appeared as though the 
Claimant was improving, for unexplained reasons, the Claimant was not 
experiencing the benefits of treatment.  Dr. Conwell discontinued chiropractic 
treatment and referred the Claimant back to Dr. Roth.  
 
 13. On May 19, 2011, the Claimant again saw Dr. Roth. Dr. Roth 
reported that the Claimant experienced tenderness to touch in the paraspinatus 
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adjacent to T10 as well as in the mid auxiliary line over the 10th

 

 rib. Dr. Roth did 
not render an opinion as to whether this injury was work related because there 
was no medically probable diagnosis for Claimant’s pain, according to Dr. Roth.  
If the Claimant’s injury had been an acute thoracic and lumbar sacral sprain, the 
Claimant would have improved by this time, according to Dr. Roth.  As previously 
found, Dr. Roth’s opinion ion causation is outweighed by other medical opinions 
and it is not credible.  Dr. Roth did not discuss the subject of “occupational 
disease” because, according to him, there was no “acute” event. 

 14. On May 19, 2011, Dr. Roth placed the Claimant at MMI and 
released him to full duty employment without restrictions.  
 
 15. Following this discharge from medical care, the Claimant sought his 
own medical treatment because he still experienced residual pain from the April 
10, 2011 injuries.   There remains an issue whether the Claimant was entitled to 
do so because he was not given two choices between two independent medical 
providers. 
 
 16. On June 17, 2011, the Claimant sought a diagnosis from a 
neurologist, Khoi D. Pham, M.D.  Dr. Pham ran several tests, and instructed the 
Claimant to return for test results. On August 1, 2011, Dr. Pham stated that the 
Claimant had costal-vertebral arthritis that could explain the pain triggered by the 
work injury. Dr. Pham referred the Claimant to John R. Barker, M.D., at the 
Rocky Mountain Spine Clinic, and to Barry Ogin, M.D. The ALJ infers and finds 
that Dr. Pham has rendered an opinion to a reasonable degree of medical 
probability that the Claimant’s back condition is work related.  
 
 17. On June 27, 2011, Dr. Barker evaluated the Claimant.   On July 20, 
2011, Dr. Barker expressed the opinion that the Claimant’s injury was directly 
work-related.  
 
 18. On July 14, 2011, the Claimant saw a neurologist, Alexander H. 
Zimmer, M.D.   Dr. Zimmer was of the opinion that the Claimant’s injuries were 
caused by the repeated lifting at his job.  Indeed, his opinion excludes exposures 
outside of work.  
 
 19. On October 28, 2011, the Claimant was evaluated by Dr. Ogin. Dr. 
Ogin treated Claimant for his chronic thoracic pain with right facet blocks and 
trigger point injections. Dr. Ogin declined to render a causation opinion.  
 
 20. The Claimant did not actually return to work between April 12, 2011 
and May 18, 2011 nor was he offered modified employment during this time.  He 
had not been released to full duty without restrictions during this time nor had he 
been declared to be at MMI until May 19, 2011.  The Claimant earned no wages 
during this period of time.  Therefore, he was temporarily and totally disabled 
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from April 12, 2011 through May 18, 2011, both dates inclusive, a total of 37 
days.  
 
Ultimate Findings 
 
 21. All of the physicians who rendered opinions that the Claimant’s 
condition is work related are credible because their opinions are essentially 
consistent with each other and consistent with reason and common sense.  Dr. 
Roth opinion is not credible because his explanation that without a diagnosis the 
condition is not work related is inadequate and inconsistent with the weight of 
medical opinion in this case. 
 
 22. The Claimant’s back condition resulted directly from the conditions 
under which his work for the Employer was performed, to wit lifting luggage, it 
followed as a natural incident of the Claimant’s work and as a result of the 
exposure occasioned by the nature of his employment, and it can be fairly traced 
to his employment as a proximate cause of his condition.  Also, there is no 
persuasive evidence that the Claimant’s back condition came from a hazard to 
which he was equally exposed outside of his employment.  “Walking the face of 
the earth,” an activity of daily living, does not qualify as an equal outside 
exposure. 
 
 23. The Claimant has proven, by a preponderance of the evidence that 
he sustained a compensable occupational disease to his back, arising out of his 
employment, and that his last injurious exposure to the causative factors at work 
was on April 10, 2011. 
 
 24. The Claimant has proven, by preponderant evidence that all of his 
medical care and treatment for his back condition was authorized, causally 
related and reasonably necessary to cure sand relieve the effects of his 
occupational disease. 
 
 25. The Claimant has proven, by a preponderance of the evidence that 
he was temporarily and totally disabled from April 12, 2011 through May 18, 
2011, both dates inclusive, a total of 37 days. 
 
 26. The Claimant has failed to prove entitlement to temporary disability 
benefits from May 19, 2011 through July 5, 2012, the hearing date. 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 



 223 

 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th

 

 Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Dr. Roth’s 
opinion concerning lack of causal relatedness is not credible for the reasons 
specified in the Findings above.  On the other hand, the weight of medical 
opinion by almost all other ATPs and physicians to whom the Claimant self 
referred after Dr. Conwell, D.C., and Dr. Roth no longer treated the Claimant, is 
that the Claimant’s back condition is work related.  These opinions firmly support 
an occupational disease of the Claimant’s back. 

Causation (Threshold Issue) 
 
 b. The Respondent filed a Notice of Contest regarding causation.  An 
ALJ is not to give any special weight to an ATP’s (Dr. Roth’s) medical opinion 
concerning the question of causation as a threshold issue. The determination of 
whether the causation is a factual one reserved for the ALJ.  Eller v. Indus. Claim 
Appeals Office, 224 P3d 397 (Colo. App. 2009).  As found, Dr. Roth’s opinion on 
lack of causal relatedness is outweighed by the weight of other medical opinions, 
thus, supporting a determination that the Claimant has a work related 
occupational disease of the back. 

 
Compensability 
 
 c. A compensable industrial injury/occupational disease is one that 
results in an injury or occupational disease requiring medical treatment or 
causing disability.  The existence of a preexisting medical condition does not 
preclude an employee from suffering a compensable injury/occupational disease 
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where the industrial aggravation is the proximate cause of the disability or need 
for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury/occupational disease is compensable if it 
“aggravates accelerates or combines with  “ a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra.  
Whether there is a sufficient “nexus” or relationship between a claimant’s 
employment and his injury is one of fact for resolution by the ALJ based on the 
totality of the circumstances.  In re Question Submitted by the United States 
Court of Appeals, 759 P.2d 17 (Colo. 1988).  The question of whether a claimant 
has proven that a particular disease, or aggravation of a particular disease, was 
caused by a work-related hazard is one of fact for determination by the ALJ.  
Wal-Mart Stores, Inc. v. Indus. Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999). Pain is a typical symptom from the aggravation of a pre-existing condition.  
If pain triggers a claimant’s need for medical treatment, the claimant has suffered 
a compensable injury.  See Merriman v. Industrial Commission, 120 Colo. 400, 
210 P.2d 448 (1949).   As found, the cumulative effects of the work performed by 
the Claimant for the Employer, lifting luggage, proximately caused the 
occupational disease to his thoracic spine, with a last injurious exposure date of 
April 10, 2011. 
 
 d. An “occupational disease”   means a disease which results directly 
from the employment or the conditions under which work was performed, which 
can be seen to have followed as a natural incident of the work and as a result of 
t5he exposure occasioned by the nature of the employment, and which can be 
fairly traced to the employment as a proximate cause and which does not come 
from a hazard to which the worker would have been equally exposed outside of 
the employment. § 8-40-201 (14), C.R.S.  See City of Colorado Springs v. Indus. 
Claim Appeals Office, 89 P. 3d 504 (Colo. App. 2004).  As found, the Claimant 
has proven an occupational disease with a last injurious exposure of April 10, 
2011. 
 
Medical Benefits 
 

   e.        Pursuant to § 8-43-404 (5) (a) (I) (A), C.R.S., the employer is 
required to furnish an injured worker a list of at least two physicians or two 
corporate medical providers, in the first instance. An employer’s right of first 
selection of a medical provider is triggered when the employer has knowledge of 
the accompanying facts connecting the injury to the employment.  Jones v. 
Adolph Coors Co., 689 P. 2d 681 (Colo. App. 1984).  An employer must tender 
medical treatment forthwith on notice of an injury or its right of first selection 
passes to the injured worker.  Rogers v. Industrial Claim Appeals Office, 746 
P.2d 565 (Colo. App. 1987).  As found, the Employer referred the Claimant to 
OccMed Colorado.  Consequently its physicians are authorized and their 
referrals are authorized.  It is an open question whether the Claimant’s self 
referrals after Dr. Roth and Dr. Conwell, D.C., were authorized by virtue of the 
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lack of evidence as to whether the Claimant was given two options between two 
independent medical providers,. 
 
 f. To be authorized, all referrals must remain within the chain of 
authorized referrals in the normal progression of authorized treatment.  See 
Mason Jar Restaurant v. Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. 
App. 1993); One Hour Cleaners v. Indus. Claim Appeals Office, 914 P. 2d 501 
(Colo. App. 1995); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
Also see Also see Bestway Concrete v. Indus. Claims Appeals Office, 984 P.2d 
680 (Colo. App. 1999).   As found, OccMed Colorado referred the Claimant to Dr. 
Roth and Dr. Roth referred the Claimant to Dr. Conwell, D.C., both are in the 
authorized chain of referrals. 
 
 g. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s 
medical treatment is causally related to the occupational disease to the 
Claimant’s back, with a last injurious exposure date of April 10, 2011..  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects 
of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey 
Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found,  all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and is reasonably 
necessary to cure and relieve the effects of his occupational disease to the back.   
 
Temporary Total Disability 
 
 h. To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability” lasting more than 
three work shifts, and that he has suffered a wage loss that, “to some degree,” is 
the result of the industrial disability.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995).   Disability from employment is established 
when the injured employee is unable to perform the usual job effectively or 
properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  
This is true because the employee’s restrictions presumably impair his 
opportunity to obtain employment at pre-injury wage levels.  Kiernan v. Roadway 
Package System, W.C. No. 4-443-973 [Indus. Claim Appeals Office (ICAO), 
December 18, 2000].  There is no statutory requirement that a claimant must 
present medical opinion evidence from of an attending physician to establish his 
physical disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 
1997).  Rather, the Claimant’s testimony alone is sufficient to establish a 
temporary “disability.” Id.  Nonetheless, as found, there is abundant medical 
evidence establishing the Claimant’s temporary total disability in this case. 
 
 i. The term “disability” connotes two elements: (1) Medical incapacity 
evidenced by loss or restriction of bodily function; and (2) Impairment of wage 
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earning capacity as demonstrated by Claimant’s inability to resume his prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of 
earning capacity element of disability may be evidenced by a complete inability to 
work, or by restrictions which impair the Claimant’s ability effectively and properly 
to perform his regular employment.  Ortiz v. Charles J. Murphy & Com. 964 P.2d 
595 (Colo. App. 1998). As found, the Claimant has satisfied both of these tests 
for TTD.   
 
 j. Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring  
modified employment is not  made available, and there is no actual return to 
work), TTD benefits  are designed to compensate for a 100% temporary wage 
loss.  See Eastman Kodak Co. v. Indus. Comm’n, 725 P. 2d 107 (Colo. App. 
1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found, the 
Claimant was temporarily and totally disabled from April 12, 2011 through May 
18, 2011, both dates inclusive, a total of 37 days.  Therefore, he is entitled to 37 
days of TTD benefits,  totaling $3,644.13 ($98.49 X 37 = $3,644.13). 
 
Burden of Proof 
 

k. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial 
injury/occupational disease and entitlement to benefits.  §§ 8-43-201 and 8-43-
210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner 
v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. 
Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO, March 20, 2002).   
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” 
means “the existence of a contested fact is more probable than its nonexistence.”  
Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, 
the Claimant has satisfied his burden with respect to compensability, medical 
benefits and TTD benefits from April 12, 2011 through May 18, 2011.  He has 
failed to satisfy his burden with respect to TTD benefits from May 19, 2011 
through July 5, 2012, the hearing date. 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant sustained a compensable occupational disease to his 
back, with a last injurious exposure date of April 10, 2011. 
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 B. The Respondent shall pay the costs of authorized medical care and 
treatment for the Claimant’s occupational disease to his back, subject to the 
Division of Workers Compensation Medical Fee Schedule. 
 
 C. The Respondent shall pay the Claimant temporary total disability 
benefits of $689.41 per week, or $98.49 per day, from April 12, 2011 through 
May 18, 2011, both dates inclusive, a total of 37 days, in the aggregate amount 
of $3, 644.13, which is payable retroactively and forthwith. 
 
 D. Any and all claims for temporary disability benefits from May 19, 
2011 through July 5, 2012 are hereby denied and dismissed. 
 
 E. The Respondent shall pay the Claimant statutory interest at the rate 
of eight percent (8%) per annum on all amounts due and not paid when due. 
 
 F. Any and all issues not determined herein, including the 
authorization of medical treatment after Dr. Roth and Dr. Conwell, D.C. last 
treated the Claimant,   temporary disability benefits after July 6, 2012, and 
permanent disability,  are reserved for future decision. 
 
  
 DATED this______day of July 2012. 
 

EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-829-767-01 

 
Issue: 

 
 The issue for determination is liability for treatment to Claimant’s cervical 
spine. 
 

FINDINGS OF FACT 
 

1. Claimant sustained this compensable injury on November 30, 2009 
when she was grooming a large dog. The primary injury was to her left wrist. She 
underwent arthroscopic surgery to her left wrist in August 2010 and underwent a 
ganglion cyst removal.  

2. On May 16, 2011, Xinqian Chen, M.D, examined Claimant. 
Claimant’s complaints included neck pain. The assessment included cervical 
spine spondylosis and radiculitis. Dr. Chen recommended a cervical spine MRI to 
work-up the cervical complaints.  
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3. Edwin M. Healey, M.D., examined Claimant on July 5, 2011. In his 
review of the medical records, he noted a report of neck pain in December 2010. 
On his examination of Claimant, Dr. Healey noted full cervical range of motion 
with some tenderness, and radiating pain into the neck with deep palpation. Dr. 
Healey’s diagnoses included “left cervicobrachial myofascial pain syndrome due 
to guarding and decreased use of left upper extremity.” Dr. Healey concurred 
with the recommendation for a cervical MRI to rule out any evidence of nerve 
root compression or impingement. Dr. Healey stated, “However, it is my opinion 
that that it is unlikely to be abnomal.” 

4. Scott J. Primack, D.O., examined Claimant on July 27, 2011. Dr. 
Primack concluded, “the neck pain is not work-related. More likely than not, this 
is a component of her fibromyalgia.”  

CONCLUSION OF LAW 
 
 Insurer is liable for the medical care Claimant received from authorized 
physicians that is reasonably needed to cure and relieve from the effects of the 
compensable injury. Section 8-42-101(1), C.R.S. Claimant must show entitlement 
to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. 
 
 Dr. Chen, an authorized treating physician, recommended a cervical MRI 
in May 2011. Dr. Healey agreed, but stated that the MRI was unlikely to be 
abnormal. Dr. Primack stated that Claimant’s neck pain was not work related. 
The opinion of Dr. Primack is credible and persuasive. It is found and concluded 
that Claimant’s neck pain is not related to this compensable injury. Claimant has 
failed to establish by a preponderance of the evidence that a cervical MRI is 
reasonably needed to cure or relieve Claimant from the effects of this 
compensable injury.  
 

ORDER 
 
 It is therefore ordered that Insurer is not liable for the costs of the cervical 
MRI recommended in May 2011.  
 
 All matters not determined herein are reserved for future determination. 
 
DATED: July 18, 2012 
 Bruce C. Friend, ALJ 
 Office of Administrative Courts  
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-835-166-04 

ISSUES 

The issues to be determined are: 

1. Penalties requested by the Claimant against the Respondent-
Insurer for the Respondent-Insurer’s failure to comply with C.R.S. 8-42-102 in the 
determination and payment of temporary total disability benefits from September 
27, 2010 through January 18, 2011; 

2. Penalties requested by the Claimant against the Respondent-
Insurer for the Respondent-Insurer’s failure and refusal to provide transportation 
for the Claimant’s medical appointments in violation of C.R.S. 8-42-101(1);  

3. Reasonable and necessary medical benefits in support of the 
Claimant’s request that the Respondent-Insurer be ordered to provide 
transportation to the Claimant for any additional medical appointments that the 
Claimant requires; and, 

4. Disfigurement. 

FINDINGS OF FACT 

1. This claim arises out of a compensable injury on September 13, 
2010. 

2.  ___ is a managing member at the Respondent-Employer.  He 
hired the Claimant to work as a traffic flagger.  The job was a temporary position 
to last ten days, with five days worked, two days off and then five more days of 
work.  The Claimant was paid $12.00 per hour and it was anticipated she would 
work 13 hours per day.   

3. The Claimant was injured on the first day of her job.  She was riding 
on a trailer which was not properly affixed to the truck.  The trailer became 
unattached and went down an embankment, traveling through barbed wire.  As a 
result of going through the barbed wire, the Claimant suffered multiple 
lacerations to her right eye, nose, cheek, right arm, and both legs.  She also 
suffered an orthopedic injury to her finger on her left hand.  She was transferred 
from a hospital in ___Kansas to St. Anthony’s Central Hospital via helicopter for 
treatment.    
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4. *N has been an adjuster for 14 years with the Respondent-Insurer.  
As part of his investigation in this claim, he contacted the Respondent-Employer 
and requested wage information.   He received a letter dated September 14, 
2010 which stated, “[The Claimant] was hired on a temporary basis.  She was 
hired for a 10 day job working approximately 13 hours per day at $12.00 hour.”  

5. On September 16, 2010 the adjuster spoke with the Claimant’s 
father.  The adjuster explained the workers’ compensation benefits to the 
Claimant’s father.  The adjuster prepared a notepad of this conversation.  The 
adjuster requested the Claimant’s wage information for 2010.   

6. On September 21, 2010, the adjuster spoke with the Claimant. The 
adjuster prepared a notepad entry of his conversation with the Claimant.  The 
adjuster explained the Claimant’s benefits and explained he would use her 2010 
earnings to determine her average weekly wage (AWW).  The adjuster credibly 
testified that the Claimant did not question his method or raise concern about any 
errors in his calculation at that time.  On or about September 21, 2010, the 
adjuster received a letter dated September 16, 2010 from the Claimant’s prior 
employer, Taco Bell.  This letter said the Claimant earned $12,824.77 from 
January 10, 2010 to July 1, 2010. 

7. *N spoke with the Claimant on September 24, 2010 and explained 
his method of calculating the AWW.  The Claimant did not register any 
disagreement with *N.   

8. A General Admission of Liability (GAL) was filed on September 27, 
2010.  The admitted AWW was $276.63 and the TTD rate was $184.42.  The 
adjuster multiplied the Claimant’s daily hours by her daily rate for ten days, 
without inclusion of overtime.  He then added those wages to the earnings from 
___, and divided by 52 weeks.  The adjuster testified he was trying to reach a fair 
approximation of the Claimant’s earnings because he believed she was a 
seasonal employee and her length of employment was too short to determine her 
actual earnings.  There is insufficient evidence to find that upon receipt of the 
September 27, 2010 GAL, the Director or the Division exercised its jurisdiction 
under §8-42-102(3) to challenge the computation or otherwise seek to critique 
the calculation by the Respondent-Insurer.    

9. The Claimant stipulated she was paid timely TTD benefits 
consistent with the September 27, 2010 GAL.   

10. On October 1, 2010, the Claimant called the adjuster and the 
adjuster prepared a notepad regarding his conversation with the Claimant.  The 
Claimant advised “she’s ok and figured out the AWW.”  The adjuster’s notepad 
entries were prepared close in time to the conversation when no litigation was 
pending and are therefore considered to more reliable than the Claimant’s 
recollections offered more than two years after the fact.  The Claimant’s 
testimony regarding this conversation is not credible. 
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11. The Claimant also spoke with *O, the Respondent-Insurer nurse 
and ____, a covering adjuster.  The Claimant registered no complaint regarding 
the methods of calculating the AWW to these gentlemen. 

12. On November 29, 2010, the Claimant did contact the adjuster to 
register her concerns regarding the AWW. The Claimant advised the adjuster 
she felt only her earnings with the Respondent-Employer should be included in 
the calculation of the AWW, not her 2010 earnings with other employers.  The 
adjuster advised he stood by the method he used to include earnings from prior 
employers when calculating an AWW for a seasonal worker.  The Claimant 
asked to speak with *P, the adjuster’s supervisor.  The adjuster credibly testified 
this was her only conversation with the Claimant where she raised a concern 
about her AWW.   The Claimant’s testimony to the contrary was not credible. 

13. *P testified she spoke with the Claimant on November 29, 2010 
regarding the Claimant’s average weekly wage calculations.  *P testified she 
advised the Claimant she agreed the methodology was correct.   

14. Counsel for the Claimant entered his appearance on December 8, 
2010.  The parties entered into a stipulation on January 12, 2011 increasing the 
AWW to $840.00.  The stipulation was approved by Order on January 13, 2011.  
A GAL was filed on January 18, 2011.  The Claimant testified she received all 
payments pursuant to the January 18, 2011 GAL. 

15. The Claimant was in the hospital at St. Anthony’s Central from 
September 13, 2010 until September 18, 2010.   Her doctors issued the following 
restriction:  “No driving x 2 weeks.”  The Claimant agreed no doctor restricted her 
from driving after October 2, 2010.   

16. The adjuster spoke with the Claimant’s father on September 16, 
2010.  The adjuster explained if the Claimant needed transportation to her 
doctor’s visits, the Respondent-Insurer would provide transportation.  The 
Claimant testified she received notice from her father that the adjuster advised 
that the Respondent-Insurer would provide transportation if it was needed. 

17. The adjuster testified the Respondent-Insurer would provide 
transportation if a medical provider had stated transportation was needed or if the 
Claimant or a family member requests it.  The Respondent-Insurer provides 
transportation through a company.  Either the adjuster or the nurse provides the 
date and time of the appointment to the transportation company.  The adjuster 
stated the Claimant never requested transportation; the Claimant’s counsel 
requested it one time and it was provided.   

18. The adjuster credibly testified he spoke with the Claimant about 
mileage reimbursement but she never requested transportation to any of her 
appointments.  The Claimant never gave any indication she was struggling with 
getting to her appointments or was displeased with transportation issues.  The 
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Claimant’s testimony that she repeatedly contacted the adjuster and requested 
transportation is not credible.   

19. On October 7, 2010, *N prepared the following notepad entry: 

Phonemail from IW: r/c to IW. 

wanting to know if can pay her driver by taking her to dr. visits and I told 
her that only pays mileage reimb.  Explained to her about her mileage req 
that I had to revised based on mapquest and sent her copy. she states ok 
and has no other question. [sic] 

20. The adjuster testified credibly that it was his understanding that the 
Claimant was merely asking if the Respondent-Insurer would pay her loved one 
to take her to her appointments.  He did not understand from their conversation 
that she did not want her driver to take her, that she needed transportation, or 
was struggling to get to her appointments.  He explained that claimants often 
want their family or friends to take them to their medical appointments and he 
thought this was the case here.     

21. The Claimant also spoke regularly with _ *O regarding her medical 
condition and treatment. _ *O could arrange transportation had the Claimant 
requested.   The Claimant’s testimony that Mr. *O also refused by stating this 
was not his responsibility is not credible.  The Claimant stated she advised *P of 
her problems with transportation.  *P denied this topic was addressed during their 
conversation.  The ALJ finds *P to be credible. 

22. The adjuster reviewed the Claimant’s medical records when they 
came in and no doctor stated that the Claimant could not drive her personal 
vehicle.  There is insufficient evidence in the medical records which limited the 
Claimant’s ability to drive her personal vehicle, other than for the two weeks after 
she was discharged from the hospital.  There is insufficient evidence to establish 
that the Claimant addressed her concern regarding her alleged denial of 
assistance from the adjuster with her doctors.    

23. The Claimant received primary care with Wayne Hoppe, DO, 
Candy Campbell PAC, Miguel Castrejon MD, and then Jeffrey Jenks MD.  The 
Claimant was dissatisfied with Dr. Hoppe and the adjuster permitted a change in 
provider.   The Claimant moved to Peyton, Colorado and the adjuster arranged 
for Dr. Castrejon to be her doctor.   Dr. Castrejon restricted the Claimant from 
commercial driving on November 6, 2010.  The ALJ infers regular driving was 
explicitly considered and permitted.  The Claimant then switched to Dr. Jenks.  
The Claimant saw eye doctors, orthopedist and three plastic surgeons.  None of 
these doctors assigned driving restrictions, registered any concerns regarding 
her driving, nor made any mention of she what described as an ongoing clash 
with the adjuster and ongoing struggle to attend appointments.  There is no 
persuasive evidence that medical records would have prompted the adjuster to 
note that transportation was a need.   
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24. The Claimant was working with a home health care agency which 
was in daily contact with her.  These nurses were recording the Claimant’s ability 
to meet her activities of daily living, changing her bandages and assisting with 
obtaining medical treatment.  These nurses helped keep track of the Claimant’s 
medical appointments and made sure she was getting there.  They coordinated 
appointments so they could attend as well.  With the constant conversations 
regarding appointments, if they had concerns about the Claimant driving safely, 
they had opportunity to record those concerns.  The Claimant had the opportunity 
to report her problems as well. Though the Claimant discussed other frustrations 
and concerns regarding her injuries with the nurses, she never mentioned the 
alleged refusal to provide transportation by the adjuster.  The Claimant discussed 
her move from B* to P* and her happiness about being closer to her daughter; 
yet the Claimant never mentioned the change was due to transportation or 
financial issues.   

25. The Claimant testified that by the time she retained counsel on 
December 8, 2010, she did not need transportation.  The first request for 
transportation the adjuster received was from the Claimant’s counsel in July 
2011.  This was the first and only correspondence from the Claimant or the 
Claimant’s counsel requesting transportation and transportation was provided.  
The ALJ infers that before the Claimant lost her vehicle, she did not need 
transportation to her appointments.  

26. The adjuster testified and the carrier’s records confirm the Claimant 
was paid in full for all mileage submitted.  The Claimant testified she was paid all 
of her mileage though she asserted one mileage request was shorted.   She 
referenced a telephone call with the adjuster where he stated her mileage 
submitted for travel between September 18, 2010 and October 1, 2010 in the 
amount of 750 miles was in excess of the miles shown by Mapquest.  However, 
review of the actual mileage payment on October 8, 2010 for these dates of 
travel shows the Claimant was paid for 780 miles.  

27. The Claimant’s Application for Hearing and Notice to Set is dated 
September 26, 2011.  If any violation has occurred, the Respondent-Insurer 
cured such violation prior to the application being filed by the filing of their GAL 
on January 18, 2011. 

28. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that the Respondent-Insurer violated section 8-42-102 
C.R.S. (2011), in the determination and payment of temporary total disability 
benefits from September 27, 2010 through January 18, 2011. 

29. The ALJ finds that, assuming arguendo, that a violation had 
occurred, the Claimant has failed to establish that it is more likely than not that 
the Respondent-Insurer acted unreasonably in providing the stated TTD benefits 
to the Claimant. 
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30. The ALJ further finds that, assuming arguendo, a violation had 
occurred, and assuming arguendo, that the Respondent-Insurer acted 
unreasonably, the Claimant has failed to establish clearly and convincingly that 
the Respondent-Insurer knew or should have known they were in violation of 
section 8-42-102 C.R.S. (2011). 

31. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that the Respondent-Insurer violated section 8-42-101(1) 
C.R.S. (2011) by failing and refusing to provide transportation for the Claimant’s 
medical appointments.   

32. The ALJ finds that, assuming arguendo, that a violation had 
occurred, the Claimant has failed to establish that it is more likely than not that 
the Respondent-Insurer acted unreasonably in failing and refusing to provide 
transportation for the Claimant’s medical appointments. 

33. The ALJ further finds that, assuming arguendo, a violation had 
occurred, and assuming arguendo, that the Respondent-Insurer acted 
unreasonably, the Claimant has failed to establish clearly and convincingly that 
the Respondent-Insurer knew or should have known they were in violation of 
section 8-42-101(1), C.R.S. (2011). 

34. The ALJ finds that when a request for transportation in kind is 
clearly articulated the Respondent-Insurer is ready, willing, and able to respond.  
Therefore, the ALJ finds that the Claimant has failed to establish that an order is 
required from the ALJ in order to have the Respondent-Insurer fulfill its obligation 
for transportation. 

35. The Claimant has a surgically repaired scar on the outside portion 
of the left leg, just above the knee area that is two inches in length and three-
quarters of an inch in width. There is a second scar just below the first scar that 
is nearly parallel that is two inches in length and one-quarter of an inch in width.  
Both of these scars are slightly discolored when compared to the surrounding 
tissue.  There is a scar on the right knee just below the kneecap that is four and 
one-half inches in length and three-quarters of an inch in width. The scar is 
slightly discolored when compared to the surrounding tissue. 

36. There is a scar on the right upper arm just below the bicep that has 
a jagged appearance. The scar is seven inches in length and one-quarter of an 
inch in width.  On the forearm of the right arm there is a surgically repaired scar 
that is nine inches in length and one-half inch in width. A second scar is adjacent 
to the first and is three and one-half inches in length and one-quarter of an inch 
in width. There are then three scars that are perpendicular to the first scar and 
travel over the first scar. One of the scars is one inch in length and the other two 
scars are three-quarters of an inch in length. These scars are each one-eighth of 
an inch in width. 
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37. On the right arm on the interior portion of the arm at the elbow are 
two scars that are parallel. Each scar is three and one-half inches in length and 
one-eighth of an inch in width. 

38. On the little finger of the left hand the middle knuckle has a 
permanently swollen appearance.  Additionally, the middle finger of the left hand 
has only partial flexion. 

39. The Claimant has an extensive scar on the face beginning on the 
left side of the face just to the front of the left ear that travels horizontally across 
the nose and ending on the opposite side of the nose.  The scar also divides and 
travels below the nose and ending at the base of the nostril.  This scar has 
several small scars at its beginning that then converge into the main scar.  This 
scar is one-quarter of an inch at its widest point.  There is a separate scar on the 
nose that is adjacent to the first scar that is one inch in length and one-eighth of 
an inch in width.  There are also several smaller scars about the eyelid area. 

40. All of the scars described are discolored when compared to the 
surrounding tissue. 

41. The ALJ finds that the Claimant has sustained extensive facial and 
body scars as described in section 8-42-108(2) entitling the Claimant to a 
maximum disfigurement award of $8,608.00.  The ALJ finds that the Claimant is 
entitled to the maximum award of $8,608.00 based upon all of the disfigurements 
as described herein. 

CONCLUSIONS OF LAW 

1. Section 8-43-304(1), C.R.S. provides for imposition of a penalty where a 
person or party “violates any provision of articles 40-47 of this title, or does any 
act prohibited thereby.”   

2. Imposition of a penalty under this provision requires a two step analysis.  
First, it must be determined whether the challenged conduct violates any 
“provision” of the Act.  Allison v. Industrial Claim Appeals Office, 916 P.2d 623 
(Colo. App. 1995). If the alleged conduct does not constitute a violation of the 
Act, a Rule, or an Order, then the penalty is dismissed.  C.R.S. § 8-43-304(1); 
Pioneers Hosp. v. Indus. Claim Appeals Office, 114 P.3d 97, 98 (Colo. App. 
2005).   

3. If the Court finds a violation occurred, then the Court must make a 
secondary determination regarding whether the conduct was unreasonable as 
measured by an objective standard.  The reasonableness of an employer's or 
insurer's action depends on whether the action was predicated on a rational 
argument based in law or fact. Pueblo School District No. 70 v. Toth, 924 P.2d 
1094 (Colo. App. 1996). 
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4. When imposing penalties for “violations” of the Act, an ALJ must look to 
the express duties and prohibitions imposed by the statutory language and 
should not create implied duties and responsibilities.  See Allison, supra.  
Additionally,  § 8-43-304, C.R.S. makes no reference to implied duties or 
prohibitions and the courts have declined to find any ambiguity in the statute 
which would create an “implied duty” to act in good faith or justify the imposition 
of penalties for violation of such an implied duty.  See, Moseley v. U.S. Express 
Enterprises Inc., W.C. No. 4-530-546; Villa v. Gomez Demolition & Excavating, 
Inc., W.C. 4-236-951 (ICAO January 7, 1997). 

5. The Claimant seeks to establish the initial AWW calculated by the adjuster 
prior to the January 2011 stipulation was not accurate.  Assuming arguendo the 
AWW initially admitted in the case was too low and did not best represent the 
Claimant’s earnings until the eventual Stipulation in January 2011, the question 
would remain whether applicable law supports a finding that paying the lower 
amount constituted a violation of the Act.  If no violation is found, penalties may 
not be imposed pursuant to §8-43-304. See Allison v. Industrial Claim Appeals 
Office, 916 P.2d 623 (Colo. App. 1995).  In this case, there has not been any 
violation, and such penalty claim must be dismissed as a matter of law. 

6. An insurer has no legal duty to admit liability for temporary disability 
benefits. Colorado Compensation Assurance Authority v Industrial Claims 
Appeals Office, 18 P.3d 790 (Colo. App. 2000); See Allison v. Industrial Claim 
Appeals Office, 916 P.2d 623 (Colo. App. 1995).  If an insurer admits liability, it is 
bound by that admission and must pay accordingly. Id.; Cibola Construction v. 
Industrial Claim Appeals Office, 971 P.2d 666 (Colo. App. 1998).   The scope of 
the respondents’ obligation is dictated by §8-43-203(1)(b)(I), C.R.S. 2010 which 
states, 

7. If the employer, or if insured, the employers’ insurance carrier admits 
liability, such notice shall specify the amount of compensation to be paid, to 
whom compensation will be paid, the period for which compensation will be paid, 
and the disability for which compensation will be paid, and payment thereon shall 
be made immediately. 

8. In this case, respondents complied with §8-42-203(1)(b)(I).  Respondents’ 
September 27, 2010 General Admission specified the amount of compensation 
and to whom compensation would be paid.  The General Admission set forth the 
period, the disability for which it would be paid and the carrier paid immediately.  
Because respondents met their obligations under §8-42-203(1)(b)(I), there is no 
evidence they are in violation of any statute, rule or order. 

9. The Claimant has not shown the challenged conduct violated any 
provision of the Act.  If the alleged conduct does not constitute a violation of the 
Act, a Rule, or an Order, then the penalty must be dismissed. 
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10. If the ALJ finds a violation occurred, the ALJ must make a secondary 
determination regarding whether the conduct was unreasonable as measured by 
an objective standard.  The reasonableness of an employer's or insurer's action 
depends on whether the action was predicated on a rational argument based in 
law or fact. Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 
1996). 

11. The adjuster testified he was trying to get a fair approximation of 
claimant’s earnings. 

12. Case law supports dividing an AWW by more weeks than that which a 
claimant worked.  See Aragon v. Chuck’s Contract Labor Service, W.C. No. 3-
952-904 (ICAO 1992), and Lundeen v. Tradesmen International, W.C. 4-835-484 
(ICAO 8/4/11) (ALJ not required to use the week in which claimant injured as the 
basis for calculation of AWW). 

13. When penalties are alleged under §8-43-304, subsection (4) provides any 
Application for Hearing shall state with specificity the grounds on which the 
penalty is being asserted and that the alleged violator shall have twenty days 
from the date of the Application to cure any alleged penalties. If the alleged 
violator cures the alleged violation within a twenty-day period, and the party 
seeking such a penalty fails to prove by clear and convincing evidence that the 
alleged violator knew or reasonably should have known such person was in 
violation, no penalty shall be assessed.  In other words, no penalty may be 
imposed if, first, the violation is cured within twenty days and, second, the 
claimant failed to prove by clear and convincing evidence that the respondents 
knew or should have known of the violation. Matthys v. City of Colorado Springs, 
W.C. No. 4-662-890 (ICAO April 2, 2007).  Clear and convincing evidence is 
defined as evidence which is stronger than a preponderance, is unmistakable 
and is free from serious or substantial doubt. DiLeo v. Koltnow, 200 Colo. 119, 
613 P. 2d 318 (1980). 

14. The cure statute adds an element of proof to a claim for penalties in cases 
where a cure is proven.  In the ordinary case, it is not necessary for the party 
seeking penalties to prove that the violator knew or reasonably should have 
known they were in violation. All that is necessary is that the party seeking 
penalties prove the putative violator acted unreasonably under an objective 
standard. See Jiminez v. Indus. Claim Appeals Office, 107 P.3d 965 (Colo. App. 
2003); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).  
Section 8-43-304(4) modifies this rule and adds an extra element of proof when a 
cure has been effected. Specifically, the party seeking penalties must prove the 
violator had actual or constructive knowledge that its conduct was unreasonable. 
Diversified Veterans Corporate Center v. Hewuse, 942 P.2d 1312 (Colo. App. 
1997); Ray v. New World Van Lines of Colorado W. C. No. 4-520-251 (October 
12, 2004).  
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15. On January 12, 2011 the parties had entered into a stipulation to resolve 
the AWW.  PALJ Eley approved the parties’ stipulation on AWW on January 13, 
2011.  The respondents filed a GAL and paid retroactive TTD and interest to the 
claimant.  This was done prior to the filing of the Claimant’s Application for 
Hearing filed on September 26, 2011.  Any penalty was cured before the 
Application for Hearing was filed. Thus, the Claimant must show by clear and 
convincing evidence that the Respondent-Insurer knew or should have known of 
the alleged of §8-42-102(2) and (3).  

16. Assuming arguendo that a violation occurred, the ALJ concludes that the 
Claimant has failed to establish by clear and convincing evidence that the 
Respondent-Insurer knew or reasonably should have known it was in violation. 

17. The Claimant asserts §8-42-101(1) has been violated because the 
adjuster refused to “provide actual transportation” for the Claimant’s medical 
appointments.  A carrier has an obligation to provide medical benefits necessary 
to cure and relieve the effects of the injury pursuant to §8-42-101(1).  
Reasonable, necessary and related transportation expenses are incidental to 
obtaining authorized medical treatment. Sigman Meat Co. v. ICAO, 761 P.2d 265 
(Colo. App. 1998).   

18. The Claimant asserted that the Respondent-Insurer ignored the 
Claimant’s requests for transportation.   This is not supported by the evidence.  In 
addition, the Claimant’s doctors did not prescribe transportation.   The Claimant 
argues the Respondent-Insurer has a duty to seek medical evidence beyond that 
which is reported by the Claimant and her doctors regarding treatment the 
Claimant may require.   No such duty exists. 

19. The Claimant has not established respondents had notice of a request for 
“actual transportation” and there is no credible evidence that transportation was 
refused.   

20. On October 7, 2010, claimant asked if Pinnacol could “pay her driver.”  A 
plausible interpretation of the Claimant’s request was she was seeking a 
payment as a courtesy to the family member or friend who was driving her to her 
appointment.  The Claimant’s request does not command the conclusion that she 
did not want “her” driver to take her to her appointment or she needed a taxi 
instead.   

21. The Claimant has not asserted that the Respondent-Insurer refused to pay 
for any specific medical treatment or bill for transportation.  The Respondent-
Insurer is therefore not in violation of any statute, rule or order.  Consequently, 
there is no basis for finding the Respondent-Insurer violated § 8-42-101 and 
imposing any penalties under § 8-43-304.  See Hildebrandt v. Metro Temps, 
W.C. No. 4-324-902 (ICAO December 15, 2000).    
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22. The adjuster’s testimony that he did not receive a request for 
transportation and did not deny any request is credible.  The actions of the 
adjuster were reasonable under the circumstances.  Because the adjuster’s 
actions were predicated on a rational argument based in law and fact, the 
Claimant did not meet her burden of proof to establish a penalty under §8-42-
101(1).  

23. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the Respondent-Insurer violated section 8-
42-102 C.R.S. (2011), in the determination and payment of temporary total 
disability benefits from September 27, 2010 through January 18, 2011. 

24. The ALJ concludes, assuming arguendo that a violation occurred, that the 
Claimant has failed to establish by a preponderance of the evidence that the 
Respondent-Insurer acted unreasonably in providing the stated TTD benefits to 
the Claimant. 

25. The ALJ further concludes, assuming arguendo a violation had occurred, 
and assuming arguendo that the Respondent-Insurer acted unreasonably, that 
the Claimant has failed to establish by clear and convincing evidence that the 
Respondent-Insurer knew or should have known they were in violation of section 
8-42-102 C.R.S. (2011). 

26. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that the Respondent-Insurer violated section 8-
42-101(1) C.R.S. (2011) by failing and refusing to provide transportation for the 
Claimant’s medical appointments.   

27. The ALJ concludes, assuming arguendo that a violation occurred, that the 
Claimant has failed to establish by a preponderance of the evidence that the 
Respondent-Insurer acted unreasonably in failing and refusing to provide 
transportation for the Claimant’s medical appointments. 

28. The ALJ further finds, assuming arguendo a violation occurred, and 
assuming arguendo that the Respondent-Insurer acted unreasonably, that the 
Claimant has failed to establish by clear and convincing evidence that the 
Respondent-Insurer knew or should have known they were in violation of section 
8-42-101(1), C.R.S. (2011). 

29. The ALJ finds that when a request for transportation in kind is clearly 
articulated the Respondent-Insurer is ready, willing, and able to respond.  
Therefore, the ALJ finds that the Claimant has failed to establish by a 
preponderance of the evidence that an order is required from the ALJ in order to 
have the Respondent-Insurer fulfill its obligation for transportation. 

30. The ALJ concludes that as a result of her September 13, 2010 work injury, 
the Claimant has extensive scarring as found above. The Claimant has sustained 
a serious permanent disfigurement to areas of the body normally exposed to 
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public view, which entitles the Claimant to additional compensation. Section 8-
42-108 (2), C.R.S. 

31. The ALJ concludes that the Claimant suffered extensive facial and 
body scars as described in section 8-42-108(2) entitling the Claimant to a 
maximum disfigurement award of $8,608.00.  The ALJ concludes that the 
Claimant is entitled to the maximum award of $8,608.00 based upon all of 
the disfigurements as described herein.  

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for penalties against the Respondent-Insurer for 
violation of section 8-42-102 C.R.S. (2010) is denied and dismissed. 

2. The Claimant’s request for penalties against the Respondent-Insurer for 
violation of section 8-42-101(1), C.R.S. (2010) is denied and dismissed. 

3. The Claimant’s request for an Order requiring the Respondent-Insurer to 
provide transportation in kind is denied and dismissed. 

4. The Respondent-Insurer shall pay the Claimant $8,608.00 for her 
disfigurement. The Respondent-Insurer shall be given credit for any 
amount previously paid for disfigurement in connection with this claim. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

6. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATE: July 19, 
2012 

 

Donald E. Walsh 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-866-770-02 
 
 
  
 At the conclusion of the hearing, the ALJ established a post-hearing 
briefing schedule. The Claimant’s opening brief was filed on June 28, 2012. The 
Respondents’ answer brief was filed on July 2, 2012. The Claimant’s reply brief 
was filed on July 3, 2012, at which time the matter was deemed submitted for 
decision.  The ALJ hereby issues the following decision.  

 
ISSUE 

  
 The issues to be determined by this decision concern whether the 

Claimant sustained a compensable injury to her left knee on September 8, 2011, 
specifically, whether the Claimant’s fall at work arose out of her employment, or 
was an idiopathic fall.   If the Claimant’s injury is compensable, the additional 
issues are whether the Claimant’s benefits terminated pursuant to § 8-24-105 (3), 
C.R.S;  whether the Claimant’s medical treatment in ___ by a treating physician 
selected by the Claimant was authorized by operation of law; entitlement to 
medical benefits; and,  temporary disability benefits.  

PRELIMINARY MATTER 

At the conclusion of the Claimant’s case-in-chief, the Respondents moved 
for a judgment in the nature of a directed verdict.  After hearing the arguments of 
counsel and being advised in the premises, the ALJ concluded that the Claimant 
had made a prima facie case and there were genuine issues that merited 
responsive evidence from the Respondents.  Therefore, the ALJ denied the 
motion. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Compensability 
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 1. The Claimant is currently 17 years old (d.o.b. _), and resides _.  
 
 2. The Claimant and her mother, __, were hired on August 23, 2011, 
to work at for the Employer at _ in _, Colorado, a franchise owned by the 
Employer’s holding company. The Claimant was hired to work at the front 
counter, to take orders outside to customers, and to make ice cream. Her mother 
was hired as an assistant manager. 
 
 3. The Claimant worked 3-4 days per week, 8 hours a shift. She 
earned $7.70 per hour. The Claimant and the Respondents agreed that the 
Claimant’s average weekly wage (AWW) is $257.29, which yields a temporary 
total disability (TTD) benefit of $171.52 per week, or $24.50 per day.  The ALJ 
finds accordingly. 
 
 4. On September 8, 2011, at approximately 6:30 PM, the Claimant 
was working at the Employer’s restaurant, owned by the Employer’s holding 
company, when co-worker R* asked the Claimant, who was operating a cash 
register at the time, to take food and drinks outside to a customer who was 
waiting in a car.   The Claimant was 16 years old at the time. 
 
 5. R* testified at hearing that she saw the Claimant limping from 
behind the counter before the fall.  R* further testified that the Claimant told her 
that she (the Claimant) was sore from exercising that morning.  This testimony is 
inconsistent with the written note that R* prepared after the Claimant’s fall. 
Nonetheless, the Claimant was able to do her job until after the fall when she 
could no longer do her job.  The ALJ finds that whatever pre-existing condition 
the Claimant had, it was aggravated and accelerated by the fall of September 8, 
2011, thus, causing the need for medical treatment and disability thereafter. 
 
 6. The Claimant carried a bag of food in one hand, and drinks in the 
other. As she hurried to deliver the items to a customer outside of the restaurant, 
she rounded a corner and misstepped. She heard and felt a pop in her left knee, 
and her left knee gave out. The Claimant fell to the ground, landing on that knee.   
The proximate causal connection to work duties was the fact that the Claimant 
was hurriedly carrying a food order out to a customer, with drinks in the other 
hand, thus, causing an inability of the Claimant to catch herself.   The Claimant 
experienced a fall explained by carrying out work relatedness, as opposed to 
merely walking on a ubiquitous floor.  This was not an unexplained fall.  The ALJ 
finds that the Claimant’s fall and subsequent aggravating injury to her left knee 
was proximately caused by the duties of her job and not as a result of a 
ubiquitous situation such as “walking the face of the earth.” 
 
 7. None of the employees at the Employer’s restaurant saw the 
Claimant fall.  Nearby employees included the Claimant’s mother, who was in the 
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front lobby with S*, the manager on shift, and R*, the other employee behind the 
front counter. 
 
 8. After the Claimant fell, her mother took the food and drinks out to 
the waiting customer, and S* told the Claimant to go on break.  
 
 9. During the break, the Claimant and her mother completed an 
accident report, as requested by S*, which was placed on the desk of *T, the 
Employer’s human resources and office manager. When *T arrived the next day, 
she wanted to know who had put the Claimant’s accident report on her desk, and 
what had happened.  
 
 10. The accident report stated that the Claimant was going to run an 
order out to a customer, and that she tripped and fell to the floor and landed on 
her knee.  The mention of “tripping” is an anomaly.  More accurately, the 
Claimant was hurriedly carrying a food order out to a customer and in this 
heightened state the Claimant fell.  Indeed, the Claimant presented credibly at 
the hearing.  If she wanted to mislead, she would have perpetuated the idea of 
“tripping” but she did not do this, thus, enhancing her credibility.  Nonetheless, 
her fall was proximately caused by her job duties. 
 
 11. The Claimant had a previous right knee injury in 2009 and was 
treated at First Choice in ___.  Not only was this injury unrelated to the 
Claimant’s left knee injury, the Claimant had recovered from it as of 2011. 
 
 12. The Claimant’s injury occurred within the course and scope of her 
employment because it took place while the Claimant was on duty at work 
performing duties of the job for the Employer.   Also, her injury arose out of her 
employment because it was caused by an accidental fall sustained when the 
Claimant was hurrying outside to deliver an order to a customer.  As she rounded 
a corner, she mis-stepped, causing her knee to pop and give out.  Because the 
Claimant was holding onto drinks with one hand and a bag of food with the other, 
she did not catch herself and she landed on her left knee, injuring it. The 
Claimant’s fall was not unexplained.  It was explained by her work duties at the 
time.  The Claimant would not have sustained her injury had she not been 
rushing outside with a bag of food in one hand and drinks in the other hand, in 
performance of the duties of her employment. 
 
 13. Although the Claimant had sustained an injury to the same knee 
five years prior to the injury she sustained at work, there is no persuasive 
evidence that the pre-existing injury precipitated her injury at work. After the 
injury five years prior, the Claimant had returned to normal activities such as 
playing competitive soccer and suffered no knee stability. Additionally, while R*’s 
testimony indicated that the Claimant was limping after her accident, it was 
inconsistent with R*’s prior written statement and her testimony is not credible.  
Thus, although the Claimant’s prior injury may have been aggravated by the 
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injury she sustained at work, the Claimant’s current aggravating injury was 
precipitated by the fall and not by the prior injury. 
  
 14. The Claimant’s testimony was persuasive and credible. Her original 
accident report states that she “tripped” and fell to the floor and landed on her 
knee. The medical record from her examination at Concentra indicates that as 
she was walking, she felt and heard a pop in her knee, felt pain, and fell to the 
ground. All accounts of the accident that the Claimant gave in the accident 
report, to her Employer, and to the professionals that treated the Claimant are 
reconcilable. The accounts of the Claimant’s accident are not inconsistent.  The 
ALJ infers and finds that the Claimant used the word “trip” as a potential 
explanation at the time.  This does not impeach her testimony.  Indeed, the ALJ 
finds by her own later recounting of the incident that she did not trip. 
 
 15. An unsigned noted, presumably made by R*, was added to the 
Claimant’s incident report which indicated that the Claimant had told R* directly 
after the accident that the cause of the Claimant’s knee giving out was related to 
working out the morning prior to coming to work. As found, what the Claimant 
thought is irrelevant.  Her fall was proximately caused by her job duties.  R*, 
however, testified under oath that Claimant did not tell her that she had injured 
her knee the morning before she came to work. R* effectively repudiated her 
written note after the accident.  R*’s sworn testimony is more credible than the 
unsigned statement to the Employer.  Further, this inconsistency calls R*’s 
overall testimony about the Claimant limping from behind the counter before the 
fall into serious question. 
 
Medical  
 
 16. On the day after the injury, September 9, 2011, the Claimant’s 
mother notified the Employer that the Claimant’s injury required a visit to a 
doctor. She was advised to take the Claimant to Concentra on Broadway. The 
Claimant was not given a choice of two independent doctors in compliance with 
the Workers’ Compensation Act and the associated Rules at that time or at any 
other time thereafter. 
 
 17. On her first visit to Concentra, the Claimant gave a history of falling, 
saying “I was going to run an order then I don’t know what happen (sic) I fell….”  
The  ALJ infers and finds that the reference to “I don’t know what happen (sic) I 
fell” is the underpinning of the Respondents’ theory that this was an idiopathic 
event.  Au contraire, what the Claimant said, “I don’t know”… is not relevant to 
the actual mechanics of her fall. The fact is that her job duties proximately 
caused her fall and subsequent injury. 
 
 18. As the result of the September 9, 2011 visit to Concentra, Steve E. 
Danahey, M.D., released the Claimant to return to modified, restricted duty of no 
squatting and/or kneeling; must use crutches 100% of the time; should be sitting 
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100% of the time; no climbing stairs or ladders.  Based on these restrictions the 
Claimant could not perform her regular job duties.  As of September 15, 2011,  
Dr. Danahey supplied the Claimant with a hinge brace for her left knee.  As of 
September 21, Dr. Danahey restricted the Claimant to wearing a brace; no 
squatting sand/or kneeling; and “should be sitting 90% of the time.”  The 
Claimant could not perform her regular job with these restrictions. 
 
 19. On referral from Dr. Danahey,   Mark S. Failinger, M.D., saw the 
Claimant on Septermber 29, 2011.  He diagnosed a peripheral meniscus tear.  
He did not lift or modify Dr. Danahey’s restrictions.  
 
 20. As a result of an October 6, 2011 visit to Concentra, Bill Widdison, 
Physical Therapist (PT), with the approval of Dr. Danahey, released the Claimant 
to return to modified work with the following restrictions: no lifting over 5 lbs; no 
prolonged standing and/or walking longer than tolerated; no pushing and/or 
pulling over 10 lbs. of force; must wear brace; should be sitting 50% of the time; 
no climbing stairs or ladders.  The Claimant could not perform her regular job 
with these restrictions. 
 
 21. On or about October 11, 2011, the Claimant’s mother lost her job; 
the Claimant’s family decided to move to Albuquerque, ___ where job prospects 
were better for the Claimant’s father; and, the Claimant being a 16-year old minor 
at the time was compelled to move to Albuquerque with her family. 
 
 22. On October 12, 2011, the Claimant notified Concentra that she was 
moving to ___.  Concentra noted that physical therapy services were 
discontinued.  It made no referrals to medical providers in ___. 
 
 23. John D. Douthit, M.D., did a medical records review at the behest of 
the Respondents and issued a report, dated January 7, 2012.  He did not see the 
Claimant.  Based on the descriptions of the fall in the medical records, Dr. 
Douthit expressed the legal opinion that the Claimant’s fall “was not related to the 
hazards of her work.”  He further expressed the legal opinion that “the evidence 
that this is a compensable (emphasis supplied) injury is tenuous and not 
strongly supported by the medical records.”  With all due respect to Dr. Douthit’s 
weighing of the legal evidence, his opinions in this regard are entitled to no 
weight.  Also, his opinions reflect an advocacy of the Respondents’ theory, thus, 
a bias, and his overall opinions are neither persuasive nor credible. 
 
The Claimant’s Status/”Responsibility for Termination” Affirmative Defense 
 
 24. The Claimant was never deemed to have reached maximum 
medical improvement (MMI), nor has she been released to return to regular 
employment. 
 
 25. The Claimant never returned to regular work for the Employer. 
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 26. Although the Claimant was released by her authorized treating 
physician (ATP) to return to modified employment, the Employer informally and 
verbally offered the Claimant employment with duties that were changed from her 
regular employment.  A written offer of employment, however, was never 
presented to the Claimant so that she could have her ATP review it and ensure 
that it complied with the Claimant’s restrictions. Thus, the offered employment 
was not presented or modified pursuant to the Workers’ Compensation Act.  
There was no persuasive evidence that the changes in duties were appropriate 
to the restrictions indicated by the Claimant’s ATP. Thus, the Claimant did not 
return to the so called changed work, nor did she accept and fail to begin such 
employment.  
 
 27. Pursuant to the Employer’s verbal offer of changed work, the 
Claimant worked on September 10-11, 2011; on September 22, 24, and 25, 
2011; and again on September 30, 2011 and October 2, 2011. 
 
 28. On October 2, 2011, the Employer ordered the Claimant to perform 
duties that were not modified pursuant to the Workers Compensation Act and 
were not appropriate to the restrictions imposed by her ATP. The Claimant 
reasonably refused to complete the duties and was subsequently written up for 
insubordination.  
 
 29. After the Employer wrote up the Claimant for insubordination and 
failed to offer any appropriately modified employment, the Claimant’s 
employment was effectively and constructively terminated by the Employer. The 
Claimant asked to be taken off the schedule as of October 3, 2011. Requiring the 
Claimant to work in excess of her medical restrictions is a constructive discharge 
from employment through no fault of the Claimant.  Thus, the Claimant was not 
responsible for her termination nor did she abandon her job. 
 
 30. The Claimant subsequently moved to Albuquerque with her family 
after her mother lost her job.  When the Claimant notified the Employer that she 
had moved out of the area, the Employer did not authorize any other physician 
for the Claimant.  
 
Temporary Disability 
 
 31. The Claimant has neither been released to return to un-restricted 
employment nor has she been declared to be at MMI. She has not been offered 
modified employment, in writing, approved by her ATP in writing.  She has 
earned no wages since October 2, 2011.  Therefore she has been temporarily 
and totally disabled since October 3, 2011.  The period from October 3, 2011 
through June 14, 2012, both dates inclusive, is a total of 256 days. 
 
Ultimate Findings 
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 32. The Claimant has proven, by a preponderance of the evidence that 
she sustained a compensable aggravating injury to her left knee on September 8, 
2011, arising out of the course and scope of her employment for the Employer. 
 
 33. The Claimant has proven, by preponderant evidence that her 
medical care and treatment at Concentra, and the referrals from Concentra, was 
authorized, causally related to the injury of September 8, 2011, and reasonably 
necessary to cure and relieve the effects of that injury.  The Claimant’s treatment 
after she moved to ___ remains an open issue for future determination. 
 
 34. The Claimant has proven, by a preponderance of the evidence that 
her AWW is $257.29. 
 
 35. The Claimant has proven, by preponderant evidence that she has 
been temporarily and totally disabled since October 3, 2011. 
 
 36. The Respondents have failed to prove, by a preponderance of the 
evidence that the Claimant was either responsible for her termination through a 
volitional act on her part, or that she abandoned bona fide modified employment, 
offered in writing and approved by her ATP in writing.  
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.” See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses. Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000). 
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ. Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. 
App. 2002). The fact finder should consider, among other things, the consistency 
or inconsistency of a witness’ testimony and/or actions; the reasonableness or 
unreasonableness (probability or improbability) of a witness’ testimony and/or 
actions (this includes whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has 
been contradicted; and, bias, prejudice or interest. See Prudential Ins. Co. v. 
Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005). The fact finder 
should consider an expert witness’ special knowledge, training, experience or 
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research (or lack thereof). See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 
(1959).  As found, the Claimant’s testimony is credible. The Respondents argue 
that the Claimant gave inconsistent explanations of the accident and that the 
accident must have been the result of either the Claimant hearing a pop and 
feeling pain, or tripping and falling, landing on her knee. As found, the Claimant’s 
original accident report states that she tripped and fell to the floor and landed on 
her knee. The medical record from her examination at Concentra indicates that 
as she was walking, she felt and heard a pop in her knee, felt pain, and fell to the 
ground. All accounts of the accident that the Claimant gave in the accident 
report, to her employer, and to the professionals that treated the Claimant are 
reconcilable. As further found, Ysena R* written note is not credible because her 
testimony differed at hearing.  The accounts of the Claimant’s accident are not 
inconsistent.  As further found, Dr. Douthit’s opinions (the medical record 
reviewer) are not credible for the reasons specified in the Findings above.  The 
weight of other medical opinions in the record are consistent with an acute injury 
on September 8, 2011, aggravating any underling and incipient left knee 
condition that pre-existed the fall. 
 
Course and Scope of Employment 
 
 b. For an injury to be compensable under the Workers’ Compensation 
Act, it must “arise out of” and “occur within the course and scope” of the 
employment.  § 8-41-301(1) (b), C.R.S; Price v. Indus. Claims Appeals Office, 
919 P.2d 207, 210, 210 (Colo. 1996). For an injury to occur “in the course and 
scope of” employment, a claimant must demonstrate that the injury occurred 
within the time and place limits of his employment and during an activity that had 
some connection with his work-related duties. See Triad Painting Co. v. Blair, 
812 P.2d 638, 641 (Colo. 1991). “In the course of” employment deals with the 
time, place, and circumstances of an employee’s injury. See Wild West Radio, 
Inc. v. Indus. Claim Appeals Office, 905 P.2d 6 (Colo. App. 1994). In this 
instance, the Claimant’s injuries occurred in the course and scope of her 
employment because the injury occurred while the Claimant was on duty at work 
performing duties of the job for the Employer.  
 
 c. “Arising out of” employment means that there is a proximate causal 
connection between an injury and the duties of employment. See General Cable 
Co. v. Indus. Claim Appeals Office, 878 P.2d 118 (Colo. App. 1994). Where there 
is a causal connection between an injury and the duties of employment, there 
may be a compensable injury. See Deterts v. Times Publishing Co., 552 P.2d 
1033 (Colo. 1976); Gates Rubber Company v. Indus. Claim Appeals Office, 705 
P.2d 6 (Colo. App. 1985). Proof of causation is a threshold requirement that must 
be shown by a preponderance of the evidence before any benefits are awarded. 
§8-41-301(1) (c), C.R.S.; see also Faulkner v. Indus. Claim Appeals Office, 24 
P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 
399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 
1279 (Colo. App. 2008). There is no presumption that an employee injured at her 
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place of employment sustains an injury arising out of that employment. Finn v. 
Industrial Commission, 437 P.2d 542, 544 (1968). Rather, the question of 
causation is generally one of fact for determination by the ALJ. Faulkner, 24 P.3d 
at 846; Eller, 224 P.3d at 399-400. If the claimant does not prove the cause of 
injury, the claim fails. Finn, 437 P.2d at 544.  
 
 d. If the cause of a fall at work is a preexisting health condition that is 
personal to a claimant or the cause of the fall is unexplained, the injury does not 
arise out of the employment unless a “special hazard” of the employment 
combines with the preexisting condition to contribute to the accident or the 
injuries sustained. H & H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 
1990). For a condition of employment to qualify as a special hazard, it must not 
be a “ubiquitous condition” such as is generally encountered outside the 
workplace. Ramsdell v. Horn, 781 P.2d 150, 152 (Colo.App. 1989).  Proof of a 
“special hazard,”  however, is not required where the injury is precipitated by the 
employment. H & H Warehouse v. Vicory, supra. Additionally, a compensable 
injury may be the result of an industrial aggravation of a preexisting condition if 
the aggravation is the proximate cause of the disability or the need for treatment. 
Id.  Also see § 8-41-301(1) (c), C.R.S. See Merriman v. Industrial Commission, 
120 Colo. 400, 210 P.2d 448 (1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 
1993); National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal 
Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 
1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 1998) [An 
injured worker has a compensable new injury if the employment-related activities 
aggravate, accelerate, or combine with the pre-existing condition to cause a need 
for medical treatment or produce the disability for which benefits are sought].    
 
 e. The positional risk analysis does not apply unless the cause of the 
injury is an event that is neither personal to the claimant nor distinctly associated 
with employment, or unless there is a “neutral force” associated with the inju7ry. 
H & H Warehouse v. Vicory at 1168 (citing In re Question Submitted by U.S. 
Court of Appeals, 759 P.2d 17 (Colo. 1988)). A neutral force is one that would 
have occurred to anyone else present at the same time and place. Id.  
 
 f. A claimant may recover for an injury sustained by slipping, falling, 
or stumbling while hurrying on the job. Indus. Comm'n  v. Hayden Coal Co., 155 
P.2d 158 (1945). It is not necessary that the ALJ make findings to show exactly 
what caused the claimant to misstep or lose her balance. Lemay v. Colorado 
Springs School Dist. #11, W.C. No. 4-842-346, 2 [Indus. Claim Appeals Office 
(ICAO), October 20,  2011]; Schaffhauser v. National Jewish Medical Center, 
W.C. No. 4-815-335 (ICAO, August 29,  2011). A causal connection is sufficiently 
established by the ALJ’s reasonable determination the accident would not have 
occurred and the injury would not have been received had the Claimant not been 
performing the duties of her employment. Lemay, supra, at 2; see also 1 A. 
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Larson, Workers’ Compensation Law § 7.04(1) (a) (2010).  As found, the 
Claimant’s injury arose out of her employment because it was caused by an 
accidental fall sustained when the Claimant was hurrying outside to deliver an 
order to a customer.  As she rounded a corner, she mis-stepped, causing her left 
knee to pop and give out. Because the Claimant was holding onto drinks with 
one hand and a bag of food with the other, she did not catch herself and she 
landed on her left knee, injuring it. Although the Claimant had sustained an injury 
to the same knee five years prior to the injury she sustained at work, there was 
no persuasive evidence that the pre-existing injury precipitated her injury at work. 
After the injury five years prior, the Claimant had returned to normal activities 
such as playing competitive soccer and suffered no knee stability. Thus, although 
the Claimant’s prior injury may have been aggravated by the injury she sustained 
at work,  the Claimant’s current injury was precipitated by the fall and not by the 
prior injury, this injury.  Because the Claimant’s fall was not caused by a pre-
existing injury, no showing of a special hazard is required. The question of 
whether the circumstances were ubiquitous is irrelevant to the analysis because 
the conditions of the Claimant’s employment precipitated the injury. In any case, 
hurrying outside to a waiting customer to deliver drinks carried in one hand and a 
bag of food carried in the other does not constitute ubiquitous circumstances.  
Additionally, no neutral force exerted itself over the Claimant, causing her to fall 
and become injured. Accordingly, the positional risk analysis does not apply. 
Instead, the fall was caused by the circumstances of employment. 
 
 g. The Claimant’s fall was not unexplained. See Finn v. Indus. 
Comm’n, 437 P.2d at 543–44 (Colo. 1968). Unlike the claimant in Finn, the 
Claimant herein has shown that the accidental fall arose out of her employment 
duties— the accidental fall arose out of the Claimant’s duty to deliver food 
outside in a timely manner to a customer. The accident would not have occurred 
and the injury would not have been received had the Claimant not been 
performing the duties of her employment.  The Claimant would not have 
misstepped, felt and heard a pop in her left knee, had her knee give out, fallen, 
and injured her knee had she not been rushing outside with a bag of food in one 
hand and drinks in the other hand, in performance of the duties of her 
employment.  Thus, the Claimant’s injury is compensable. 
 
Average Weekly Wage 
 
 h. As found, the Claimant’s AWW is $257.29 for the purpose of TTD 
benefits.  It is the same AWW that exists for adults.  § 8-42-102 (4), C.R.S.  If the 
Claimant were a minor at the time of determination of permanency, the AWW 
would be based on the maximum rate in effect at the time of the permanency 
determination.  § 8-42-102 (4). 
 
 
”Responsibility for Termination” or Job Abandonment Affirmative 
Defense/Temporary Disability 
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 i. Section 8-42-105 (3), C.R.S., provides that temporary total disability 
benefits shall continue until the first occurrence of any one of the following: (a) 
The employee reaches maximum medical improvement; (b) The employee 
returns to regular or modified employment; (c) The attending physician gives the 
employee a written release to return to regular employment; (d) (I) The attending 
physician gives the employee a written release to return to modified employment, 
such employment is offered to the employee in writing, and the employee fails to 
begin such employment.  As found, none of the conditions listed in Section 8-42-
105 (3) occurred that would terminate the Claimant’s benefits. First, the Claimant 
was never deemed to have reached MMI. Second, the Claimant never returned 
to regular or modified employment, pursuant to a written offer thereof, approved 
in writing by her ATP.  Although the Claimant attempted to return to work, she 
never returned to regular work. The evidence establishes that the Employer 
never presented the Claimant with any written offer of employment modified 
pursuant to the Workers’ Compensation Act to meet the restrictions that the 
Claimant’s doctor specified. Thus, there was no modified employment for the 
Claimant to return to. Third, the Claimant was never released to return to regular 
employment. Fourth, although the ATP released the employee to return to 
modified employment, the Employer did not present to the Claimant a written 
offer of appropriately modified work, approved in writing by her ATP, such that 
the Claimant could first accept.  Lastly, the Claimant credibly testified that the 
adjusted work verbally offered was not appropriate to the restrictions imposed by 
her ATP. The Colorado Worker’s Compensation Act requires that temporary total 
disability benefits shall continue until the employee fails to begin modified 
employment, but also requires that the modified employment offered must 
comply with the physician’s release. § 8-42-105(3) (d) (I), C.R.S. [“Temporary 
total disability benefits shall continue until…the attending physician gives the 
employee a written release to return to modified employment, such employment 
is offered to the employee in writing, and the employee fails to begin such 
employment” (emphasis added)].  As found, on October 2, 2011, the Claimant 
was ordered to perform duties that were not modified pursuant to the Workers’ 
Compensation Act and were not appropriate to the restrictions ordered by her 
doctor. The Claimant reasonably refused to complete the duties and 
subsequently was written up for insubordination. After the Employer wrote up the 
Claimant for insubordination and failed to offer any appropriately modified 
employment, the Claimant’s employment was effectively and constructively 
terminated by the Employer. The Claimant asked to be taken off the schedule as 
of October 3, 2011. Thus, the Claimant was not responsible for her termination 
and none of the conditions listed in Section 8-42-105 (3) occurred that would 
terminate the Claimant’s benefits. 
 
 j. To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that she has 
suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  § 8-42-103 (1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
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(Colo. 1995).   When a temporarily disabled employee loses her employment for 
reasons which are not her responsibility, the causal relationship between the 
industrial injury and the wage loss necessarily continues.  Disability from 
employment is established when the injured employee is unable to perform the 
usual job effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 
(Colo. App.1986).  This is true because the employee’s restrictions presumably 
impair her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  
The Claimant’s separation from employment in this case was not her fault but as 
a result of her injury and the Employer’s failure to properly offer her modified 
employment.  There is no statutory requirement that a claimant must present 
medical opinion evidence from of an attending physician to establish her physical 
disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).  
Rather, the Claimant’s testimony alone is sufficient to establish a temporary 
“disability.” Id.  As found, the Claimant has established the she has been 
temporarily and totally disabled since October 3, 2011. 
 
          k.           Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring,  
modified employment, according to the law, is not made available, and there is 
no actual return to work), TTD benefits are designed  to compensate for a 100% 
temporary wage loss.  See Eastman Kodak Co. v. Indus. Comm’n, 725 P. 2d 107 
(Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As 
found, the Claimant has been sustaining a 100% temporary wage loss since 
October 3, 2011 and is, therefore, entitled to TTD benefits of $171.52 per week, 
or $24.50 per day, from October 3, 2011 and continuing. Back benefits from 
October 3, 2011 through June 14, 2012, the hearing date, both dates inclusive, a 
total of 256 days, equal $ 6,272.00. 

 
Authorized Treating Physician 
 
 l. Section 8-43-404(5) (a) (I) (A), C.R.S. provides: 
 

 In all cases of injury, the employer or insurer shall 
provide a list of at least two physicians or two 
corporate medical providers or at least one physician 
and one corporate medical provider, where available, 
in the first instance, from which list an injured 
employee may select the physician who attends said 
injured employee. The two designated providers shall 
be at two distinct locations without common 
ownership. 

 
 m. Workers Compensation Rules of Procedure (WCRP), 
Rule 8-2, 7 CCR 1101-3,  augments § 8-43-404(5) (a) (I) (A), and 
states: 
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 (A) When an employer has notice of an on the job injury, 

the employer or insurer shall provide the injured 
worker with a written list in compliance with § 8-43-
404(5) (a) (I) (A), that for purposes of this Rule 8 will 
be referred to as the designated provider list, from 
which the injured worker may select a physician or 
corporate medical provider. 

 
  (1) The designated provider list can initially 

be provided to the injured worker verbally or 
through an effective pre-injury designation. If 
provided verbally or through a pre-injury 
designation, a written designated provider list 
shall be mailed, hand-delivered or furnished in 
some other verifiable manner to the injured 
worker within seven (7) business days 
following the date the employer has notice of 
the injury. 

 
      n. The Employer must provide written designation of two independent 

medical providers within seven business days of Notice of Injury. There was pre-
designation in this case, however, there was no choice of two physicians 
provided at the time of injury as required. WCRP, Rule  8-2 (D) provides that if 
the employer fails to comply with rule 8-2 (A), the injured worker may select an 
authorized treating physician of the worker's choosing. 

 
      o. As found, the Employer did not provide the Claimant with a list in 

compliance with the Workers’ Compensation Act and its associated Rules. On 
the day after the injury, September 9, 2011, the Claimant’s mother notified the 
Employer that the Claimant’s injury required a visit to a doctor. She was advised 
to take the Claimant to Concentra on Broadway. The Claimant was not given a 
choice of two independent doctors in compliance with the Workers’ 
Compensation Act and the associated Rules at that time or at any other time. 
Because of this, the Claimant had carte blance to select a medical provider in 
___.  Moreover, even after the Claimant notified the Employer of her relocation to 
___, the Respondents did not authorize any other physician for the Claimant.   
Therefore the right of selection passed to the Claimant.  Claimant’s request for 
authorization of the physicians at First Choice Community Health Care, or 
whatever fist selection that the Claimant has made, or makes, in ___ should be 
granted. 
  
Burden of Proof 
 
 p. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
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entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).  Also, the burden of proof is generally placed on the party 
asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 
(Colo. App. 1992).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. 
Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found herein, 
the Claimant has met her burden with respect to compensability, medical 
benefits, including the right of selection of a ___ medical provider passing to the 
Claimant, and temporary total disability since October 3, 2011.  The 
Respondents have failed to meet their burden with respect to their affirmative 
defense of “responsibility for termination”/job abandonment. 
 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant’s claim for compensation and medical benefits for her 
accidental injury on September 8, 2011 is hereby granted. 
 
 B. The Claimant’s request for authorization of the physicians at First 
Choice Community Health Care in New Mexico is hereby granted. 
 
 C. The respondents shall pay all the costs for medical care and 
treatment of the Claimant’s left knee injury, subject to the Division of Workers 
Compensation medical Fee Schedule. 
 
 D. The Respondents shall pay the Claimant temporary total disability 
benefits of $171.52 per week, or $24.50 per day from October 3, 2011 through 
June 14, 2012, the hearing date, both dates inclusive, a total of 256 days, in the 
aggregate amount of $6,272.00, which is payable retroactively sand forthwith.  
From June 15, 2012 and continuing until any of the conditions for cessation of 
benefits, as provided by law, occur, the respondents shall continue paying the 
Claimant $171. 52  per week in temporary total disability benefits. 
 
 E. The Respondents shall pay the Claimant statutory interest at the 
rate of eight percent (8%) per annum on all amounts due and not paid when due. 
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 F. Any and all issues not determined herein, including permanent 
disability, are reserved for future decision. 
 
 
 DATED this______day of July 2012. 
 

EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-837-386-03 

ISSUES 

The issues to be addressed as stated by counsel at the outset of the 
hearing are: 

1. Temporary total disability benefits from October 6, 2010 through 
November 22, 2010; 

 
2. Maintenance medical benefits; 
 
3. Modified job offer; and, 
 
4. Termination for cause. 

 

FINDINGS OF FACT 

1. On September 23, 2010, the Claimant was employed by the 
Respondent-Employer as a sales associate.  On that date, the Claimant was 
asked to assist another sales associate who was moving a dresser.  During the 
process of moving the dresser, the Claimant suffered an acute onset of low back 
pain.   

2. The incident was reported to the Respondent-Employer 
immediately and the Claimant was examined at Arkansas Valley Regional 
Medical Center on September 23, 2010.  The Claimant was treated and released 
and asked to follow up with an occupational medicine provider.   

3. The Respondent-Employer designated Southern Colorado Clinic in 
Pueblo, CO as the authorized health care provider.  Southern Colorado Clinic is 
in excess of 50 miles from the Respondent-Employer’s location and over 50 
miles from the Claimant’s home.  The Claimant was not able to get an 
appointment with Southern Colorado Clinic until September 28, 2010.   
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4. On September 27, 2010, the Claimant experienced a significant 
increase in his work-related symptoms.  As such, the Claimant again presented 
to Arkansas Valley Regional Medical Center.  The Claimant was treated for his 
work-related symptoms and instructed to follow up with his occupational 
medicine provider.   

5. On September 28, 2010, the Claimant was examined for the first 
time by his designated health care provider.  The Claimant was seen by Dr. 
Williams who diagnosed a work-related injury and provided temporary physical 
restrictions.  

6. On October 1, 2010, the Claimant suffered an increase in his work-
related symptoms.  The Claimant was unable to secure an appointment with 
Southern Colorado Clinic.  The Claimant presented to Arkansas Valley Regional 
Medical Center. The Claimant was treated and released and instructed to follow 
up with his occupational medicine provider.    

7. The Claimant was returned to work with restrictions on October 5, 
2010 pursuant to a valid modified job offer which the Claimant ultimately 
accepted.  The Claimant was placed into a light duty position of door greater.  In 
this position, the Claimant was required to stand for extended periods of time and 
great people at the door and check customers’ receipts for bigger purchase 
items.  The Claimant attempted to return to work and perform the light duty but 
subjectively felt he was unable to do so.  The Claimant promptly notified the 
Respondent-Employer of this fact and was allowed to go home.  The Claimant 
tried to complete the light duty on several additional occasions and he 
subjectively felt he was unable to do so.  Each time the Claimant was unable to 
complete his light duty shift he would notify the Respondent-Employer of this fact 
and of the reason.   

8. The Claimant was never given more stringent restrictions than 
those provided by Dr. Williams.  The ALJ finds that the Claimant was capable of 
performing the modified job duties as approved by Dr. Williams. 

9. The ALJ finds that the Respondent-Insurer was no longer liable for 
temporary disability benefits beginning on October 5, 2010. 

10. Subsequent to October 29, 2010 the Claimant failed to return to 
work for the Respondent-Employer for his scheduled shifts.  The Claimant also 
failed to follow the procedure for calling in to report an absence. 

11. The normal policy of the Respondent-Employer is to terminate an 
associate who fails to call in and fails to show for work for three consecutive 
days.  The Respondent-Employer herein provided the Claimant seven 
consecutive no call/no shows prior to terminating his employment.  The ALJ finds 
that the Claimant was responsible for his termination, which occurred on 
November 10, 2010. 
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12. Claimant was placed at maximum medical improvement (MMI) on 
November 22, 2010 with no impairment and no maintenance medical care 
recommendations.   

13. The Respondent-Insurer filed a Final Admission of Liability on 
December 29, 2010 consistent with Dr. Williams’ opinions.  The Claimant 
objected and requested a Division IME.  The Division IME was performed by Dr. 
William Watson on April 19, 2011.  Dr. Watson agreed with the MMI date of 
November 22, 2010.  The Respondents subsequently deposed Dr. Watson on 
August 2, 2011.  After reviewing a lumbar MRI report, Dr. Watson opined that the 
Claimant did not need any additional medical treatment or maintenance care 
benefits.   

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado, (“Act”) 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence. Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents and a workers’ compensation claim shall be 
decided on its merits. Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings as unpersuasive. 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest. See, 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005). 

4. To prove entitlement to TTD benefits, the Claimant must prove that 
the industrial injury caused a disability lasting more than three work shifts, that he 
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left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 
1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform his regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-
105(3), C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, 
supra. 

5. Section 8-42-105(3) provides that upon the occurrence of one of 
four enumerated conditions, TTD benefits shall cease. The termination of TTD 
benefits under any one of the four enumerated conditions is mandatory. Burns v. 
Robinson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995). In relevant part § 8-42-
105(3)(b) provides that temporary total disability benefits shall continue until the 
employee returns to regular or modified employment. 

6. The ALJ concludes that the Claimant started modified employment 
on October 5, 2010, thus terminating temporary disability benefits as a matter of 
law. 

7. Assuming arguendo that the Claimant’s entitlement to temporary 
disability benefits would have continued beyond October 5, 2010, the ALJ 
concludes that the Claimant was responsible for his termination of employment 
with the Respondent-Employer effective November 10, 2010. 

8. A claimant found to be responsible for his termination is barred 
from recovering temporary disability benefits under the Act.  §§8-42-103(1)(g), 8-
42-105(4).  Anderson v. Longmont Toyota, Inc., 102 P.3d 323 (Colo. 2004).  
Because the termination statutes constitute an affirmative defense to an 
otherwise valid claim for temporary disability benefits, the burden of proof is on 
Respondents to establish the Claimant was “responsible” for the termination from 
employment.  Henry Ray Brinsfield v. Excel Corporation, W.C. No. 4-551-844 
(ICAO July 18, 2003).  Whether an employee is at fault for causing a separation 
of employment is a factual issue for determination by the ALJ.  Gillmore v. 
Industrial Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008).  In Colorado 
Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 
2002), the court held the term “responsible” as used in the termination statutes 
reintroduces the concept of “fault” as it was understood prior to the Supreme 
Court’s decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
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Thus, a finding of fault requires a volitional act or the exercise of a degree of 
control by a claimant over the circumstances leading to the termination.  Gillmore 
v. Industrial Claim Appeals Office, supra; Padilla v. Digital Equipment Corp., 902 
P.2d 414 (Colo. App. 1994), opinion after remand, 908 P.2d 1185 (Colo. App. 
1995); Brinsfield v. Excel Corp., supra.  

9. The Respondents have proven by a preponderance of the evidence 
that claimant was responsible for his termination due to his repeated violations of 
the Respondent-Employer’s no call, no show policy.   

10. A claimant may receive maintenance medical benefits that are 
reasonable, necessary and related to relieve the effects of a claimant's industrial 
injury or prevent further deterioration of the claimant's condition. See § 8-42-
101(1)(a), C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). In 
order to receive such benefits, the claimant must present substantial evidence that 
future medical treatment is or will be reasonably necessary to relieve the 
claimant from the effects of the injury or to prevent deterioration of the claimant's 
condition. See Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 2003); 
Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 1995). 

11. The Claimant has not proven by a preponderance of the evidence 
that he is entitled to maintenance medical benefits.  The treating physician Dr. 
Williams and the DIME Dr. Watson both opined that claimant did not need 
maintenance medical benefits and/or future medical treatment to prevent 
deterioration of the claimant’s condition. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request for temporary total disability benefits from October 
6, 2010 through November 22, 2010 is denied and dismissed. 

2. The Claimant’s request for post-MMI medical maintenance benefits is 
denied and dismissed. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
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reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: July 19, 
2012 

 

Donald E. Walsh 
Administrative Law Judge 
 

 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-797-821 

ISSUES 

1. Whether Claimant has produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of 
Joseph Fillmore, M.D. that he reached Maximum Medical Improvement (MMI) on 
July 5, 2010 with no permanent impairment. 

2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he received authorized medical treatment that was reasonable and 
necessary to cure or relieve the effects of an industrial injury. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a glazer.  On July 11, 2009 
Claimant was bending over to lift a box of aluminum and injured his lower back.  
Respondents initially directed Claimant to receive authorized medical treatment 
through the Longmont Clinic.  However, Respondents contested the claim and 
Claimant obtained medical treatment through his personal providers.  Claimant 
received medical treatment from medical providers that included Front Range 
Orthopedic Center, Applied Kinesiological, Denver Spine and Physiotherapy 
Associates. 

2. On April 15, 2010 ALJ Margot Jones conducted a hearing regarding 
the compensability of the July 11, 2009 incident.  In an April 19, 2010 Summary 
Order ALJ Jones concluded that Claimant had suffered a compensable lower 
back injury. 

3. Claimant subsequently received conservative medical treatment for 
his condition.  On June 29, 2010 Claimant visited Authorized Treating Physician 
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(ATP) Nina Baker, M.D. at the Longmont Clinic.  After reviewing EMG/NCV 
studies Dr. Baker confirmed that a small amount of free fluid revealed on a June 
25, 2010 MRI was unlikely the cause of Claimant’s diffuse lower extremity pain.  
She remarked that she could not explain Claimant’s symptoms and he had 
exhausted conservative medical treatment without great benefit.  Dr. Baker thus 
determined that Claimant reached MMI on July 5, 2010 with no permanent 
impairment.  She also did not recommend medical maintenance benefits.  On 
July 7, 2010 Respondents filed a Final Admission of Liability (FAL) consistent 
with Dr. Baker’s MMI and impairment determinations. 

4. On October 18, 2010 Claimant visited personal physician Sanjay 
Jatana, M.D. for an evaluation of his lumbar spine.  Claimant’s predominant 
symptoms included numbness and tingling in his right leg that increased with any 
activity.  Dr. Jatana reviewed Claimant’s prior MRI scan that revealed mild 
degenerative changes at L4-L5 and L5-S1 with no central or neural foraminal 
stenosis and no significant changes with the facet joints.  He diagnosed mild 
degenerative changes and exacerbation of lower back pain with lower extremity 
symptoms.  Dr. Jatana did not recommend surgical intervention but suggested a 
rehabilitation consultation. 

5. Claimant subsequently challenged the FAL and sought a DIME.  
On October 26, 2010 Joseph H. Fillmore, M.D. performed the DIME.  Claimant 
reported that he suffered pain in his lower back, buttocks and legs.  He also felt 
numbness and tingling in his right foot.  Claimant remarked that his treatment 
had included physical therapy, use of a TENS unit, pool therapy and 
medications.  He also visited a chiropractor and underwent acupuncture.  
However, Claimant explained that none of his treatment improved his condition.  
Claimant commented that virtually all activity including standing, sitting, walking, 
bending forward, twisting, reaching, lying down and driving increased his pain. 

6. Dr. Fillmore reviewed Claimant’s medical records and conducted a 
physical examination.  He noted that Claimant had complete lower extremity 
strength and sensation, normal reflexes, unremarkable Faber’s testing and 
invalid flexion range of motion testing.  Dr. Fillmore noted that imaging and 
electrodiagnostic studies were negative for any causes or signs of radicular 
symptoms.  Claimant also had not benefitted from epidural injections, physical 
therapy or chiropractic treatment.  Dr. Fillmore thus remarked that “I can agree 
with Dr. Baker that [Claimant’s] symptoms cannot be explained, despite 
exhaustive conservative measures.”  He commented that Claimant’s symptoms 
were not related to the July 11, 2009 industrial incident and suggested a 
neurological evaluation by a personal physician.  He concurred with Dr. Baker 
that Claimant had reached MMI on July 5, 2011 and suffered no permanent 
impairment. 

7. On November 30, 2010 Respondents filed a FAL consistent with 
Dr. Fillmore’s MMI and impairment determinations.  Claimant subsequently 
obtained medical treatment for his symptoms from personal physicians.  The 
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physicians included Dr. Jatana, Dr. Dolbeare, Dr. Rajpal and Dr. Reish.  Despite 
the medical treatment Claimant’s symptoms persisted.   

8. On March 12, 2012 Claimant visited personal physician John 
Tobey, M.D. at Spine West.  He had been referred to Dr. Tobey by Dr. Rajpal.  
Dr. Tobey reported that Claimant had experienced a gradual worsening of 
symptoms over time despite conservative treatment.  Dr. Tobey reviewed MRI’s 
of the lumbar and thoracic spines dated January 19, 2012.  The MRI’s revealed a 
broad-based disc bulge with an annular tear at L5-S1 that included mild 
neuroforaminal narrowing.  He also reviewed an MRI of Claimant’s right hip 
dated May 9, 2011 that revealed a gluteus medius tendinosis and signal 
abnormality in the labral region.  Dr. Tobey diagnosed lumbosacral disc 
degeneration, chronic pain syndrome and hyperreflexia.  He recommended a trial 
of bilateral L5-S1 facet joint injections and a right or possibly bilateral L4 
transforaminal injection.  Dr. Tobey also recommended consideration of medial 
branch blocks, radiofrequency denervation protocol and a cervical MRI scan. 

9. On March 21, 2012 and May 14, 2012 Claimant underwent bilateral 
facet joint injections.  He immediately experienced approximately 80% pain relief 
from the procedures. 

10. On May 21, 2012 Dr. Tobey testified through an evidentiary 
deposition in this matter.  He diagnosed Claimant with lumbosacral disc 
degeneration and chronic pain syndrome.  Dr. Tobey noted that there was “likely 
facet joint pain generator involvement” based on Claimant’s responses to the 
facet joint injections.  He also remarked that when he administered a medial 
branch block Claimant had immediate 80% pain relief and 50% pain relief after 
several hours.  Claimant’s pain level then returned to baseline.  He explained that 
a medial branch block is a diagnostic procedure in which the medial branches 
are numbed.  The medial branches are the nerves that go to the facet joints. 

11. Dr. Tobey explained that he did not agree with the DIME findings of 
Dr. Fillmore because he believed a significant amount of Claimant’s pain 
originated in his facet joints.  He remarked that Claimant had not received any 
prior facet joint injections and Dr. Fillmore failed to discuss the facet joints as a 
potential diagnosis.  He summarized that Claimant’s pain has been consistent 
over time and a determination of MMI was incorrect.  Dr. Tobey also commented 
that Dr. Fillmore erroneously determined that Claimant had no ratable impairment 
because he continued to experience pain. 

12. On May 29, 2012 the parties conducted the evidentiary deposition 
of Dr. Fillmore.  Dr. Fillmore reiterated that Claimant reached MMI on July 5, 
2010 with no permanent impairment.  He explained that Claimant suffered from 
numerous subjective complaints although electrodiagnostic studies had been 
negative.  When asked about Claimant’s initial relief from facet injections as 
described by Dr. Tobey, Dr. Fillmore could not answer whether Claimant had 
achieved a diagnostic response.  He remarked that a facet joint injury could not 
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explain Claimant’s problems as documented in the DIME examination.  
Specifically, a facet joint problem would not explain Claimant’s calf and foot 
symptoms.  Dr. Fillmore commented that no information related to Claimant’s 
response to the facet injections would “convincingly” change his opinion that 
Claimant reached MMI on July 5, 2010.  However, he stated that “the one thing I 
would have to take note of is the report of some benefit from the facet injections.”  
Nevertheless, he explained that Claimant’s clinical exam “did not suggest that to 
me, particularly with all of the other things that he had going on.”  Finally, Dr. 
Fillmore reiterated his opinion that Claimant did not suffer any ratable impairment 
as a result of his July 11, 2009 industrial injury. 

13. Claimant testified at the hearing in this matter.  He explained that 
his symptoms never improved between the date of his industrial injury and when 
he reached MMI.  However, the facet injections administered by Dr. Tobey 
provided pain relief.  Claimant remarked that prior to the injections he took 
prescription pain medications but no longer needed the medications after the 
facet injections. 

14 Claimant has failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Fillmore.  Dr. Fillmore concluded that Claimant 
reached MMI on July 5, 2010 with no permanent impairment.  ATP Dr. Baker had 
also determined that Claimant reached MMI on July 5, 2010 with no permanent 
impairment.  During the DIME Dr. Fillmore reviewed Claimant’s medical records 
and conducted a physical examination.  He noted that Claimant had complete 
lower extremity strength and sensation, normal reflexes, unremarkable Faber’s 
testing and invalid flexion range of motion testing.  Dr. Fillmore noted that 
imaging and electrodiagnostic studies were negative for any causes or signs of 
radicular symptoms.  Claimant also had not benefitted from epidural injections, 
physical therapy or chiropractic treatment.  He thus remarked that “I can agree 
with Dr. Baker that [Claimant’s] symptoms cannot be explained, despite 
exhaustive conservative measures.” 

15. In contrast, Dr. Tobey reported that Claimant had experienced a 
gradual worsening of symptoms over time despite conservative treatment.  He 
recommended bilateral facet joint injections.  Claimant immediately experienced 
approximately 80% pain relief from the injections.  Dr. Tobey also noted that 
when he administered a medial branch block Claimant had immediate 80% pain 
relief and 50% pain relief after several hours.  Claimant’s pain level then returned 
to baseline.  Dr. Tobey explained that he did not agree with the DIME findings of 
Dr. Fillmore because he believed a significant amount of Claimant’s pain 
originated in his facet joints.  He remarked that Claimant had not received any 
prior facet joint injections and Dr. Fillmore failed to discuss the facet joints as a 
potential diagnosis.  He summarized that Claimant’s pain has been consistent 
over time and a determination of MMI was incorrect.  Dr. Tobey commented that 
Dr. Fillmore erroneously determined that Claimant had no ratable impairment 
because he continued to experience pain.  However, Dr. Fillmore explained that 
a facet joint injury could not explain Claimant’s problems as documented in the 
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DIME examination.  Specifically, a facet joint problem would not explain 
Claimant’s calf and foot symptoms.  Dr. Fillmore commented that no information 
related to Claimant’s response to the facet injections would “convincingly” 
change his opinion that Claimant reached MMI on July 5, 2012.  He also 
reiterated that Claimant had not sustained a ratable impairment.  Although Dr. 
Tobey disagreed with Dr. Fillmore’s MMI and impairment determinations based 
on Claimant’s responses to facet injections, the mere difference of opinion does 
not constitute clear and convincing evidence.  Accordingly, Claimant has failed to 
produce unmistakable evidence that Dr. Fillmore’s DIME opinion was incorrect. 

16. Claimant has failed to demonstrate that it is more probably true 
than not that he received authorized medical treatment from personal physicians 
Dr. Jatana, Dr. Dolbeare, Dr. Rajpal and Dr. Reish and Dr. Tobey.  On November 
30, 2010 Respondents filed a FAL consistent with Dr. Fillmore’s MMI and 
impairment determinations.  Claimant subsequently sought medical treatment 
from his personal physicians.  However,  Claimant’s personal providers were not 
authorized because they were not direct referrals from Respondents or referrals 
from the ATP in the normal progression of authorized treatment.  Accordingly, 
Respondents are not financially responsible for Claimant’s medical expenses 
from his personal medical providers. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 



 265 

improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Overcoming the DIME 

 4. In ascertaining a DIME physician’s opinion, the ALJ should 
consider all of the DIME physician’s written and oral testimony.  Lambert & Sons, 
Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A 
DIME physician’s determination regarding MMI and permanent impairment 
consists of his initial report and any subsequent opinions.  In Re Dazzio, W.C. 
No. 4-660-149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz 
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Proof of a deviation “constitutes some evidence, which the ALJ may consider 
in determining whether the challenge to the rating should be sustained.”  In Re 
Logan, W.C. 4-679-289 (ICAP, Apr. 3, 2009).  Whether the DIME physician 
properly applied the AMA Guides to determine an impairment rating is generally 
a question of fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 
16, 2008). 

 7. As found, Claimant has failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Fillmore.  Dr. Fillmore concluded 
that Claimant reached MMI on July 5, 2010 with no permanent impairment.  ATP 
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Dr. Baker had also determined that Claimant reached MMI on July 5, 2010 with 
no permanent impairment.  During the DIME Dr. Fillmore reviewed Claimant’s 
medical records and conducted a physical examination.  He noted that Claimant 
had complete lower extremity strength and sensation, normal reflexes, 
unremarkable Faber’s testing and invalid flexion range of motion testing.  Dr. 
Fillmore noted that imaging and electrodiagnostic studies were negative for any 
causes or signs of radicular symptoms.  Claimant also had not benefitted from 
epidural injections, physical therapy or chiropractic treatment.  He thus remarked 
that “I can agree with Dr. Baker that [Claimant’s] symptoms cannot be explained, 
despite exhaustive conservative measures.” 

 8. As found, in contrast, Dr. Tobey reported that Claimant had 
experienced a gradual worsening of symptoms over time despite conservative 
treatment.  He recommended bilateral facet joint injections.  Claimant 
immediately experienced approximately 80% pain relief from the injections.  Dr. 
Tobey also noted that when he administered a medial branch block Claimant had 
immediate 80% pain relief and 50% pain relief after several hours.  Claimant’s 
pain level then returned to baseline.  Dr. Tobey explained that he did not agree 
with the DIME findings of Dr. Fillmore because he believed a significant amount 
of Claimant’s pain originated in his facet joints.  He remarked that Claimant had 
not received any prior facet joint injections and Dr. Fillmore failed to discuss the 
facet joints as a potential diagnosis.  He summarized that Claimant’s pain has 
been consistent over time and a determination of MMI was incorrect.  Dr. Tobey 
commented that Dr. Fillmore erroneously determined that Claimant had no 
ratable impairment because he continued to experience pain.  However, Dr. 
Fillmore explained that a facet joint injury could not explain Claimant’s problems 
as documented in the DIME examination.  Specifically, a facet joint problem 
would not explain Claimant’s calf and foot symptoms.  Dr. Fillmore commented 
that no information related to Claimant’s response to the facet injections would 
“convincingly” change his opinion that Claimant reached MMI on July 5, 2012.  
He also reiterated that Claimant had not sustained a ratable impairment.  
Although Dr. Tobey disagreed with Dr. Fillmore’s MMI and impairment 
determinations based on Claimant’s responses to facet injections, the mere 
difference of opinion does not constitute clear and convincing evidence.  
Accordingly, Claimant has failed to produce unmistakable evidence that Dr. 
Fillmore’s DIME opinion was incorrect. 

Medical Benefits 

9. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999). 
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10. Authorization to provide medical treatment refers to a medical 
provider’s legal authority to treat the claimant with the expectation that the insurer 
will compensate the provider.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 
381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim Appeals Office, 
914 P.2d 501 (Colo. App. 1995).  Authorized providers include those to whom the 
employer directly refers the claimant and those to whom an ATP refers the 
claimant in the normal progression of authorized treatment.  Town of Ignacio v. 
Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of S*go v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  Whether an ATP has made a referral 
in the normal progression of authorized treatment is a question of fact for the 
ALJ.  Suetrack USA v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 
1995). 

 11. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that he received authorized medical treatment from personal 
physicians Dr. Jatana, Dr. Dolbeare, Dr. Rajpal and Dr. Reish and Dr. Tobey.  On 
November 30, 2010 Respondents filed a FAL consistent with Dr. Fillmore’s MMI 
and impairment determinations.  Claimant subsequently sought medical 
treatment from his personal physicians.  However,  Claimant’s personal providers 
were not authorized because they were not direct referrals from Respondents or 
referrals from the ATP in the normal progression of authorized treatment.  
Accordingly, Respondents are not financially responsible for Claimant’s medical 
expenses from his personal medical providers. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 

 
 1. Claimant has failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Fillmore.  Claimant reached MMI on July 5, 
2010 with no permanent impairment. 

 2. Claimant’s claim for medical benefits is denied.  Respondents are 
not financially responsible for Claimant’s medical expenses from his personal 
medical providers. 

3. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
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after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July 19, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-207-01 

ISSUES 

1. Whether the Claimant incurred a compensable injury to his low 
back, or a substantial and permanent aggravation of a preexisting injury, in the 
course and scope of his employment on August 6, 2011.   

2. If the Claimant is determined to have incurred a compensable 
injury, what medical benefits are reasonable, necessary and related to the 
August 6, 2011 injury, including specifically whether the December 23, 2011 
surgical procedure completed by Dr. Joseph Illig is causally related to the 
Claimant’s work and is necessary to cure and relieve the effects of the alleged 
work injury.   

3. Whether the Claimant is entitled to temporary total disability 
benefits (TTD) from August 6, 2011 through the present.   

 
STIPULATIONS 

 
1. The parties stipulated to an average weekly wage of $922.71 

2. The parties stipulated that the Claimant had not worked since 
August 6, 2011, the date of the injury in question. 

3. The parties also stipulated that the Claimant received short-term 
disability benefits that created an offset against any TTD benefits to which the 
Claimant may be entitled. 
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FINDINGS OF FACT 

1. On August 6, 2011 the Claimant was an employee of the 
Respondent-Employer. 

2. In order to qualify for his position the Claimant had to pass a battery 
of physical examinations that determined his ability to lift large amounts of 
weight, and also checked his cardiovascular health. 

3. The Claimant’s job required heavy lifting on a regular basis and the 
lifting was sometimes done while climbing ladders. 

4. With regard to the conditions in the shop where the Claimant 
worked, there was a lot of dust and diesel exhaust most of the time. 

5. The Claimant previously suffered an injury to his lower back in a 
1986 automobile accident.   Over the subsequent 25 years, the Claimant 
received treatment for his lower back. 

6. In April 2011, the Claimant began to be seen by Dr. Thompson at 
Woodland Park Family Medicine.  Dr. Thompson's records describe that the 
Claimant suffered from low back pain with radicular symptoms bilaterally. Dr. 
Thompson referred the Claimant for imaging studies. 

7. An MRI was performed on April 18, 2011.  The MRI showed 
multilevel degenerative changes and moderate disk protrusion at L5-S1 with 
moderate left-sided stenosis. 

8. Dr. Thompson referred the Claimant to Dr. Ford and recommended 
physical therapy.  The Claimant refused physical therapy due to his work 
schedule. 

9. Dr. Ford performed two epidural steroid injections on the Claimant. 
The first on June 8, 2011, and again on July 6, 2011.  This was the last treatment 
received by the Claimant prior to August 6, 2011. 

10. On August 6, 2011, the Claimant was kneeling under a piece of 
equipment operating a grinder in preparation for welding a part to the equipment.  
He described his position as "odd" to Dr. Polanco.  While in this position, the 
Claimant sneezed and felt severe pain in his lower back. 

11. The Claimant was taken to the emergency department at Pikes 
Peak Regional Hospital by ambulance. The impression at the time of evaluation 
was "acute exacerbation of chronic low back pain and left sciatica."  
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12. Denver Hager, PA-C then evaluated the Claimant on August 8, 
2011.   His opinion was that the injury was not work related.  Mr. Hager closed 
the claim and referred the Claimant back to Dr. Thompson and Dr. Ford for 
ongoing evaluation and treatment.   

13. On August 9, 2011, Dr. Young evaluated the Claimant. He 
described that the Claimant was injured welding a piece of equipment, sneezed, 
and experienced an acute onset of "severe debilitating pain."  For the first time in 
the records, the Claimant describes weakness in his legs.  

14. On August 24, 2011, Dr. Young reiterates that the Claimant’s 
symptoms "worsened" and notes break away weakness.  Under the 
"Assessment" section of his report, Dr. Young notes that a surgical consultation 
should be considered if the Claimant did not improve.   

15. On November 7, 2011, Dr.  Young  again  saw  the  Claimant  and  
after examination  recommended  a  surgical  consult.     Dr.  Young referred the 
Claimant to Dr. Illig.   

16. On November 9, 2011, Dr. Illig first saw the Claimant. Dr. Illig 
recommended a repeat MRI. 

17. The repeat MRI was performed on December 9, 2011.   The 
findings showed the same moderate sized disc herniation.   Dr. Moore, the 
radiologist noted "This disc herniation has increased very slightly in conspicuity 
on the sagittal images and appears to cause slightly greater encroachment on 
the left foramen.  The change is relatively subtle, on a range of 1 mm." 

18. Dr. Illig recommended an L5 microdiscectomy. This procedure was 
performed on December 23, 2011.  The surgery worked well and the Claimant 
felt significantly better.  He mentioned on a couple of occasions that he wished 
he would have had the surgery 20 years earlier. 

19. On May 4, 2012, Dr.  Messenbaugh saw the Claimant for a 
Respondent requested IME.  Dr. Messenbaugh noted the Claimant's lengthy 
history of low back pain and noted the recent, pre-injury treatments the Claimant 
underwent. Dr. Messenbaugh agreed that the surgical procedure on December 
23, 2011 was reasonably necessary and indicated for the symptoms the 
Claimant was experiencing, however, he noted that he did not believe the need 
for surgery was causally related to the Claimant's sneezing episode.  Instead, he 
opined that the Claimant suffered a temporary exacerbation of the Claimant's 
lower back pain. 

20. In his deposition, Dr. Messenbaugh acknowledged that a sneezing 
incident is sufficient   to   cause   or aggravate   a disc   herniation. He also noted 
that both pain and functional loss should   be considered   when   determining   
whether   back   surgery   is indicated.   Dr. Messenbaugh  did state that he knew 
nothing about  the  Claimant's  work  requirement  or his  work  attendance  prior  
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to  the injury  and  noted  that  if  the  Claimant  was  not  missing   work  it  would  
be significant but would not change his opinion. 

21. Dr. Messenbaugh ultimately opined: 

It is my opinion, based upon the history that was given by [Claimant] to 
multiple physicians, as well as to me, that he had had chronic back pain 
with radiating leg pain prior to the sneezing event.  The MRIs comparing 
before and after are essentially unchanged altogether.  His symptoms 
certainly didn’t change.  They were already present, for which he was 
being extensively treated.  And the surgery that was performed, in my 
opinion, absolutely was indicated.  It was indicated because of his chronic 
symptoms of low back pain.  There was MRI evidence before and after 
his sneezing event of a degenerative bulging, if not protruding, disc.  He 
had symptoms of lower extremity radiculopathy.  So it is my opinion that 
the surgery was definitely indicated, but it was indicated even prior to the 
sneezing activity.  The sneezing activity in my opinion, didn’t alter his 
already [sic] need for the surgery. 

22. The ALJ finds Dr. Messenbaugh’s opinions to be credible and 
persuasive. 

23. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that his back condition and need for surgery arose out of and 
in the course of his employment with the Respondent-Employer. 

CONCLUSIONS OF LAW 

 The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-
40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to Respondents, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  The facts in a workers' compensation case must be interpreted 
neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
the respondents.  Section 8-43-201, C.R.S. 

The Claimant has the burden to establish that his injuries arose out of and 
within the course and scope of his employment.  Section 8-41-301(1)(b), C.R.S.  
There is no presumption that injuries, which occur in the course of employment 
necessarily, arise out of employment.  See, Finn v. Industrial Comm’n, 165 Colo. 
106, 437 P.2d 542 (1968).  The burden is on the claimant to prove a causal 
relationship between his employment and his injury or condition.  See, Industrial 
Comm’n v. London & Lancashire Indem. Co., 135 Colo. 372, 311 P.2d 705 
(1957). 
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An injury or condition arises out of employment if “there is a causal connection 
between the duties of employment and the injuries suffered.”  Deterts v.Times 
Pub. Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).   

 When determining credibility, the ALJ considers, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are 
awarded.  Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. App. 
2000); Section 8-41-301(1)(c), C.R.S. 

 The evidence must establish the causal connection with reasonable probability, 
not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
supported by substantial evidence, which would warrant a reasonable belief in 
the existence of facts supporting a particular finding.  F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1985).  An award of benefits may not be based 
upon or denied upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 
125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 
134 P.2d 698 (1957). 

If the precipitating cause of an injury is a preexisting health condition that is 
personal to the claimant, the injury does not arise out of the employment unless a 
“special hazard” of the employment combines with the preexisting condition to 
contribute to the accident or the injuries sustained. National Health Laboratories 
v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Rice v. 
Dayton Hudson Corp., W.C. No. 4-386-678 (ICAO July 29, 1999). This rule is 
based upon the rationale that, unless a special hazard of the employment 
increases the risk of or the extent of injury, an injury due to the claimant's 
preexisting condition lacks sufficient causal relationship to the employment to 
meet the arising out of employment test. Ramsdell v. Horn, 781 P.2d 150 (Colo. 
App. 1989).  

 In order for a condition of employment to qualify as a “special hazard” it must not 
be a “ubiquitous condition” generally encountered outside the work place. 
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Ramsdell v. Horn, supra. In contrast, if the precipitating cause of the injury 
involves conditions or circumstances of the employment, there is no need to 
prove a “special hazard” in order for the injury to arise out of the employment. 
Cabela v. Industrial Claim Appeals Office, 198 P.3d 1277 (Colo. App. 2008); 
H&H Warehouse v. Vicory,805 P.2d 1167 (Colo. App. 1990).  

 The mere fact that an injury occurs at work does not establish the requisite 
causal relationship to demonstrate that the injury arose out of the employment. 
Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). Proof that 
something happened at work, without more, is insufficient to carry burden of 
proof. Finn v. Industrial Commission, 165 Colo. 106 (1968).  

 The fact that a work-related incident may elicit an increase in a claimant’s pain 
level is not enough to establish a compensable aggravation or injury. Indeed, a 
series of decisions demonstrates the well accepted principal that the mere 
increase in pain or increase in symptoms associated with a prior injury does not 
compel the finding of a new injury or aggravation. See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo.App.1985); Barba v. REIJ School District, W.C. No. 3-
038-941 (June 28, 1991); Hoffman v. Climax Molybdenum Company, W.C. No. 
3-850-024 (December 14, 1989); Kish v. Burger King, W.C. No. 3-629-394 
(October 20, 1989). Rather, to receive medical benefits the claimant must 
establish that the need for “additional medical treatment is proximately caused by 
the aggravation, and is not simply a direct and natural consequence of the pre-
existing condition.” Witt v. James J. Keil, Jr., W.C. No. 4-225-334 (ICAO April 7, 
1998) (citing Merriman v. Indus. Comm., 210 P.2d 448, 450 (Colo. 1949); 
Rockwell International v. Turnbull, 802 P.2d 1182 (Colo. App. 1990)).  

 The Claimant’s objective medical findings were consistent before and after the 
sneezing incident.  As such, the evidence demonstrates that the sneezing 
incident on August 6, 2011 was not the direct and proximate cause of the 
condition for which benefits are sought.   

 The Claimant alleges that a “special hazard” of his employment combined with 
the preexisting condition to contribute to the accident or the injuries sustained.  
Specifically, Claimant alleges that he did not require surgery prior to the sneezing 
incident.  The evidence in the record does not support this contention. 

 The ALJ concludes that the Claimant has failed to establish by a preponderance 
of the evidence that his back condition and need for surgery arose out of and in 
the course of his employment with the Respondent-Employer. 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act 
of Colorado is denied and dismissed. 
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If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: July 20, 
2012 

 

Donald E. Walsh 
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-820-150-01 

ISSUES 

The issues for determination are average weekly wage (AWW), temporary 
total disability (TTD) and disfigurement. Specifically, the Claimant is requesting: 

1. An increase in the AWW based on cash incentive bonuses received 
in the year prior to the industrial accident;  

2. An increase in the AWW effective May 14, 2010 based on a post-
injury pay raise; 

3. TTD benefits from August 21, 2010 through January 6, 2011. 

 

STIPULATIONS 

The parties stipulated to the various AWW and TTD amounts that would 
apply if the ALJ determines that adjusting the AWW is appropriate. 
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The parties stipulated to increase the AWW by $116.51 per week effective 
September 1, 2010 based on the Claimant’s COBRA health insurance 
continuation cost. 

The parties stipulated to a PPD award based on a 29% lower extremity 
scheduled impairment rating. 

 

FINDINGS OF FACT 

1. The Claimant sustained an admitted industrial injury to her right 
knee on November 30, 2009 while employed as a manager for one of the 
Respondent’s convenience stores. 

2. At the time of the injury, the Claimant was paid a weekly salary in 
the amount of $715.21. On May 14, 2010 she received a pay raise to $728.21 
per week. In addition to her salary, the Claimant had the opportunity to early 
quarterly bonuses if her store met certain sales and performance targets. In the 
last four quarters of her employment, she earned the following bonuses: 

3Q 2009: 9/11/2001 $600 

4Q 2009 12/01/2009 $600 

1Q 2010 2/26/2010 $240 

2Q 2010 6/25/2010 $800 

3. The Claimant received conservative treatment after the injury, 
which failed to resolve her symptoms. She underwent surgery with Dr. Thomas 
on March 18, 2010.  

4. Following her surgery, the Claimant was released to return to work 
with restrictions on the total number of hours she was permitted to work and the 
types of activities she was permitted to perform. On April 2, 2010, Dr. Thomas 
restricted her from working more than five hours per day, no more than two hours 
standing, one hour walking and maximum lifting of 10 pounds. Initially, Dr. 
Thomas anticipated a release to full duty within one month, but the Claimant 
continued to have significant pain and limitations following surgery. Therefore, 
she continued to work under medical restrictions.  

5. She received a cortisone injection on May 14, 2010, but 
unfortunately her pain persisted. Subsequently she received a Synvisc injection 
on July 9, 2010, which did not help her symptoms. In fact, she reported that “the 
pain was significantly worse for two weeks” after the injection. Dr. Thomas 
requested another MRI “to see if we are missing anything.” The MRI showed 
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further tearing of the lateral meniscus and possible tearing of the posterior horn 
of the medial meniscus.  

6. As a result of her ongoing injury-related symptoms, the Claimant 
had significant difficulty performing her work duties after the first surgery. Due to 
the nature of her position and the lack of available help, the Claimant was 
repeatedly forced to exceed her formal work restrictions in order to accomplish 
her duties. She attempted to find other employees to cover her shifts and duties, 
but was unable to do so. She asked her supervisor for help on several occasions, 
but none was provided to her. Eventually, she resigned her position, because 
she could no longer tolerate working in spite of her symptoms. On or about 
August 17, 2010, she gave her two-week notice. Her supervisor, Robert Gump, 
abruptly terminated her employment on August 20, 2010. 

7. The Claimant was covered under the Respondent’s group health 
insurance policy prior to her termination. The parties stipulated to a COBRA-
continuation cost in the amount of $116.51 per week. The parties further 
stipulated to increase the AWW by $116.51 per week effective September 1, 
2010. 

8. After the termination of her employment, the Claimant moved to 
Oklahoma and came under the care of a new surgeon, Dr. Stubbs. Dr. Stubbs 
performed a second arthroscopic knee surgery on January 7, 2011 to address 
the significant pathology shown on the second MRI. The Respondent 
commenced TTD payments on January 7, 2011.  

9. The Claimant reached MMI on November 28, 2011. She was 
referred to a Level II accredited physician, Dr. McCranie, for an impairment 
rating. Dr. McCranie assigned a 29% lower extremity impairment rating, and the 
parties have stipulated to a PPD award based on Dr. McCranie’s rating. 

 

CONCLUSIONS OF LAW 

  Section 8-42-102(2), C.R.S. (2011) provides that a claimant’s AWW “shall be 
calculated upon the monthly, weekly, daily, hourly, or other remuneration which 
the injured or deceased employee was receiving at the time of the injury.” Where 
the injured worker is paid on a weekly basis, the weekly compensation rate is 
generally used as the AWW. Section 8-42-102(2)(b).  

  But if the standard formula “will not fairly compute the average weekly wage,” 
the ALJ has discretion to “compute the average weekly wage of said employee in 
such other manner and by such other method as will  .  .  .   fairly determine such 
employee’s average weekly wage.” Section 8-42-102(3). Indeed, “the entire 
objective of wage calculation is to arrive at a fair approximation of the claimant’s 
wage loss and diminished earning capacity.” Campbell v. IBM Corp., 867 P.2d 
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77, 82 (Colo. App. 1993).  See also Benchmark/Elite, Inc. v. Simpson, 232 P.3d 
777 (Colo. 2010). 

 Under the totality of the circumstances the ALJ concludes that the Claimant’s 
AWW needs to be determined under the discretionary provisions of section 
8/42/102(3). 

  The amount of the bonuses received by the Claimant in the year prior to her 
termination is not speculative.  The ALJ concludes that the amount of the 
bonuses received are to be included in the calculation of the Claimant’s AWW. 
See Jones v. UPS, W.C. No. 4-669-404, 2008 WL 4918379 (ICAO 11/12/2008). 

  Likewise the Claimant’s raise in pay in May 2010 is required in the calculation of 
AWW to fairly determine the Claimant’s AWW.  While the Claimant continued to 
work for the Respondent after her injury, her value to the Respondent increased 
by the amount of the raise.  To fairly assess her AWW where her diminished 
earning capacity occurs subsequent to the raise in pay, it is necessary to include 
that raise. 

  The ALJ concludes that the Claimant has established by a preponderance of 
the evidence that her AWW is as stipulated to by the parties in Respondent’s 
Exhibit F, that is: 

November 30, 2009  AWW $758.17 TTD Rate
 $505.45 

May 14, 2010   AWW $771.17 TTD Rate
 $514.11 

September 1, 2010  AWW $887.68 TTD Rate
 $591.79 

  Pursuant to Section 8-42-105(4)(a), C.R.S., when a temporarily disabled 
employee is responsible for her termination of employment, the resulting wage 
loss shall not be attributable to the on-the-job injury.   

  The “termination statutes” are only applicable where the Claimant has 
performed a “volitional act” which resulted in the termination. Padilla v. Digital 
Equipment Corp., 902 P.2d 414, 417 (Colo. App. 1994). The Claimant does not 
act “volitionally,” however, if the effects of the injury preclude her from performing 
her assigned duties and cause the termination. E.g., Kauffman v. Noffsinger 
Manufacturing, W.C. No. 4-608-836, 2005 WL 977623 (ICAO, 4/18/2005); 
Bonney v. Pueblo Youth Services Bureau, W.C. No. 4-485-720, 2002 WL 
1008759 (ICAO, 4/24/2002). To the contrary, if “a claimant leaves work because 
of an inability to perform the duties of the job, the claimant is not responsible for 
the subsequent job separation.” Lozano v. Grand River Hospital District, W.C. 
No. 4-734-912, 2009 WL 311487 (ICAO, 2/4/2009).  
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  The Claimant’s credible testimony regarding the injury-related circumstances 
that ultimately led to her resignation is essentially unrebutted. Furthermore, her 
testimony is onsistent with and supported by the contemporaneous medical 
records, which reflect ongoing pain and limitations after her first surgery despite 
steroid and Synvisc injections. Shortly before the Claimant submitted her 
resignation, Dr. Thomas requested a repeat MRI which objectively demonstrated 
significant cartilage damage. The pathology was severe enough that she needed 
to have a second knee surgery. The medical and lay evidence establishes that 
the Claimant’s condition had worsened subsequent to beginning her modified 
duties, causing her to be unable to sustain her employment. See Loofbourrow v. 
ICAO,  ___ P.3d ___, (Colo. App. 2011), (petition for cert. pending). 

  The ALJ concludes that the Respondent has failed to establish by a 
preponderance of the evidence that the Claimant was responsible for her 
termination.  The ALJ concludes that the Claimant is entitled to TTD benefits 
from August 21, 2010 through January 6, 2011. 

ORDER 

 It is therefore ordered that: 

The Respondent shall pay the Claimant temporary total disability benefits from 
August 21, 2010 through January 6, 2011. 

The Respondent shall pay benefits based upon an AWW of $758.17 as of 
November 30, 2009, increasing to $771.17 on May 14, 2010, and increasing to 
$887.68 on September 1, 2010. 

The insurer shall pay interest to the Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATE: July 20, 2012 

Donald E. Walsh 
Administrative Law Judge 

 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-855-292-02 

ISSUES 

1. Whether the Claimant suffered a compensable work injury. 
 
2. Whether the revision of the Claimant’s left hip arthroplasty 

performed by Dr. Hanson was reasonable, necessary, and related to the 
Claimant’s alleged work injury. 

FINDINGS OF FACT 

1. In 1986, the Claimant was involved in a severe motorcycle accident 
which eventually resulted in a total left hip arthroplasty.  The arthroplasty, 
according to Dr. Hanson, was performed in approximately 1994. 

2. On November 4, 2003, the Claimant was hired by the Respondent-
Employer. 

 

3. In 2006, the Claimant stepped off a curb, twisted his ankle and 
jarred his left hip.  On July 24, 2006, Dr. Hanson recommended a revision of the 
arthroplasty.  This revision was performed by Dr. Hanson in January 2007. 

4. On February 7, 2008, Dr. Hanson returned the Claimant to full duty, 
but with a restriction of “not lifting more than 80 pounds”.  He gave these 
restrictions under the impression that the Claimant was returning to the 
Respondent-Employer as a “Small Piece Ironer”.     

5. The Claimant returned to work for Respondent-Employer and in 
2010 accepted a position in as a soil sorter.  The requirement for the position 
including the ability to lift 20 to 50 pounds as well as the ability to push and pull 
400 pound carts.  The Claimant testified that he would push and pull these 
loaded carts from the laundry area to a dirt lot outside.  After sorting the linens he 
would push and pull the carts back inside.  He testified that he repeated this 
process five or six times every day.  
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6.   *U, the Plant Manager for the Respondent-Employer, testified at 
the hearing. The carts are the primary devices that move linen both in the 
hospitals and in the cleaning plant.  The carts are the same ones used in the 
hospitals for storage of clean linen and for receptacles for dirty linen.  *U testified 
that the hospitals required the carts to be in perfect working order. Hospital 
employees take the clean linen directly from the carts on the hospital floors.  The 
hospital employees take dirty linen and place in them in the carts on the hospital 
floors. The carts are moved within the hospitals, from the hospitals to the trucks, 
out of the trucks and into the employer’s cleaning plant, within the cleaning plant, 
and back onto the trucks for transportation to the hospitals.  *U states that the 
Claimant was not involved in any moving of the carts other than from one part of 
the plant floor on a flat concrete surface to his working area, which as an asphalt 
covered concrete pad just outside a door.   

7. The carts are well maintained by the Respondent-Employer – as 
they are used in hospitals on the clean hospital floors and on the plant floors.  
The Respondent-Employer has a full time employee whose only job is to inspect 
the carts to ensure they roll as smoothly as possible.  That employee performs 
light maintenance of the carts and identifies carts that need more extensive 
repair work.  The Respondent-Employer’s maintenance department performs 
more extensive work.  The carts are specifically designed for transportation of 
linen.  The cart rolls on wheels with ball bearings.  Dr. Primack, the Respondents’ 
IME, testified he has knowledge of the carts and how they are used in the 
hospitals.  *U testified that the wheels are inspected to make sure they roll 
smoothly.  He stated that any cart that does not roll smoothly is tagged and taken 
out of service.  In addition, the Respondent-Employer spends approximately 
$100,000 a year to purchase new carts.   

8. The carts in question measured 47 inches in length by 28.5 inches 
in width, by 66.5 inches in height.  The cart could hold 48 cubic feet of material.  
The weight held in any given cart varied between 200 to 400 pounds. 

9. The ALJ finds *U’s testimony to be more credible than the 
Claimant’s testimony. 

10. The Claimant reported to Dr. Bradley that on May 5, 2011, he 
started having pain in his left hip while “pulling and tugging” on the laundry carts.  
In his report from May 10, 2011, Dr. Bradley opined that “the mechanism of 
heavy pushing, pulling, and lifting is consistent with a left hip dislocation and 
relocation.”  Dr. Bradley referred the Claimant to Dr. Schuck. 

11. According to his report to Dr. Schuck, the Claimant began 
experiencing moments when his hip would dislocate one to two months prior to 
May 20, 2011.  Dr. Schuck did not reach an opinion regarding the causation of 
the Claimant’s left hip pain.  Dr. Schuck recommended physical therapy and 
activity modification. 
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12. The Claimant initially attended physical therapy, but this was 
discontinued when his claim was denied.   

13. The Claimant returned to Dr. Hanson who recommended a new 
revision of the hip arthroplasty.  In Dr. Hanson’s report of August 15, 2011, he 
notes a 9-10 month history of hip instability.   

14. On August 19, 2011, Dr. Hanson performed the revision surgery on 
the Claimant’s left hip.   

15. On October 7, 2011, Dr. Primack conducted an independent 
medical examination on behalf of Respondents.  Dr. Primack came to the 
conclusion that “if his hip came out, and he was not beyond his restrictions, this 
would not be considered work-related.  There was no specific trauma.  If it was 
felt that pushing and pulling the carts exceeded his restrictions, then this would 
be a work-related issue.” 

16. Dr. Primack ultimately opined at hearing that he did not believe the 
injury was work-related.  He based this opinion on the note from Dr. Hanson 
describing 9-10 months of hip pain (this was 5-6 months before the Claimant 
alleged a work injury).  He also based his opinion on the fact that joint 
replacements and the joints themselves wear out over time, particularly after 
repeated surgeries. 

17. At hearing, Dr. Primack testified regarding coefficients of friction 
and explained that the weight being pushed or pulled by the Claimant was not 
equal to the actual weight of the cart and its contents.  It was his opinion, given 
the testimony that the carts rolled on ball bearing wheels over a tile surface, that 
the cart being pushed or pulled by the Claimant could have felt like he was 
pulling as little as 40-100 pounds.     

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 
8-40-101 et sec., C.R.S. 2011 is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.  See § 8-40-102 (1) (supra).   

2. A compensable injury is one which arises out of and in the course 
of employment.  See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one 
of causation.  It requires that the injury have its origin in an employee’s work-
related functions, and be sufficiently related thereto so as to be considered part 
of the employee’s service to the employer.  There is no presumption that an 
injury that occurs in the course of a worker’s employment also arises out of 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d. 542, 
(1968); “The mere fact that the decedent fell to his death on the employer’s 
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premises did not give rise to the presumption that the fall arose out of and in the 
course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the 
evidence that there is a direct causal relationship between the employment and 
the injuries.  § 8-43-201 (supra) See also Ramsdale v. Horn, (781 P.2d. 150, 
Colo. App.).  A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  Proof of causation 
is a threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any benefits are awarded.  § 8-40-
301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Office, 12 P. 3d 
844 (Colo. App. 2000). 

4. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 
385 (Colo. App. 2000) 

5. In deciding whether Claimant has met her burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Industrial Claim Appeals 
Office,  53 P.3d 1192, 1197 (Colo. App. 2002) 

6. The facts in a worker’s compensation case must be interpreted 
neutrally, neither in favor of the rights’ of Claimant nor in favor of the rights’ of 
Respondents.  § 8-43-201, (supra).  A worker’s compensation case is decided on 
its merits.  § 8-43-201, (supra).  An award of benefits may not be based or 
denied upon speculation or conjecture.  Deines Bros. v. Industrial Commission, 
125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witnesses’ testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  

8. The ALJ concludes, as found above, that Dr. Primack’s analysis of 
the Claimant’s medical condition vis-à-vis his employment environment is more 
credible than other evidence to the contrary. 

9. The ALJ concludes that the Claimant’s medical condition relating to 
his left hip Is more likely than not as a result of his underlying medical status and 
not the result of an incident or incidents at work. 



 283 

10. The Claimant has failed to establish by a preponderance of the 
evidence that he sustained an injury arising out of and in the course of his 
employment with the Respondent-Employer. 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act 
of Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: July 20, 
2012 

 

Donald E. Walsh 
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-323-02 

STIPULATIONS 

The parties stipulated that Claimant’s Average Weekly Wage is $1,769.33, 
and that the Claimant would be entitled to temporary total disability (TTD) 
benefits commencing on February 16, 2012, due to surgery that is related to the 
industrial injury.  

ISSUES 
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¬ Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to temporary disability benefits from August 6, 2011, through 
and including February 15, 2012.  

¬ Whether Respondents have proven by a preponderance of the evidence 
that Claimant’s temporary disability benefits should be reduced by fifty 
percent pursuant to §8-42-112(1)(d), C.R.S. 

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact. 

1. The Claimant has worked in the Denver metropolitan area as a 
chef, part owner, or consultant with several Italian restaurants. He speaks some 
English, but does not write or read English.   

2. On September 29, 2008, the Claimant sustained an injury while 
working for a different employer (2008 claim).  The other employer was also 
insured by the Insurer in this case.  In that incident, Claimant fell down stairs and 
injured his neck, low back and bilateral upper extremities.  Claimant underwent 
treatment for the prior claim, including extensive treatment to his right wrist and 
cervical spine. There is no evidence that Claimant was diagnosed with a right 
wrist TFCC tear or left shoulder rotator cuff tear in the 2008 claim or at any other 
time. 

3. On March 17, 2011, Claimant underwent a right C4-C7 medial 
branch radiofrequency neurotomy. On March 23, 2011, Annu Ramaswamy, M.D., 
documented that Claimant’s pain level after the procedure still was a 7 out of 10 
in the neck. Six days later, on March 29, 2011, Claimant underwent a Functional 
Capacities Evaluation which indicated that testing was valid, and demonstrated 
Claimant’s ability to carry approximately 35 pounds for 50 feet, push 40 pounds 
on the sled, pull 25 pounds on the sled, lift up to 35 pounds occasionally and up 
to 15 pounds frequently.  

4. On April 6, 2011, Claimant returned to Dr. Ramaswamy, who 
documented that Claimant came in for an earlier appointment to discuss future 
medical care because the parties were discussing a settlement of the 2008 claim. 
Dr. Ramaswamy documented that the most likely plan would be to reduce 
Claimant’s medications in the future. He also documented that Claimant was 
30%-40% better after the radiofrequency ablation, and that Claimant was 
“approaching MMI.” Dr. Ramaswamy indicated that Claimant “will begin 
permanency determination at the next visit.”  Dr. Ramaswamy noted that a 
functional capacity evaluation showed that Claimant could lift 25 pounds and 
reach overhead occasionally.  Dr. Ramaswamy did not issue permanent work 
restrictions.  He recommended a follow up appointment on April 20, 2011.   

5. On April 8, 2011, Claimant saw his primary treating physician, Barry 
S. Ogin, M.D., who documented that Claimant’s right lower neck was doing much 



 285 

better following the radio frequency neurotomy, with minimal pain and just some 
mild aching.  Dr. Ogin documented that Claimant “apparently is reaching some 
sort of settlement” and that he “is apparently being brought to Maximum Medical 
Improvement and his case is going to be closed.”  Dr. Ogin indicated that he 
would renew Claimant’s medications one last time.   

6. Dr. Ogin’s record indicates that Claimant was “working 2-3 hours 
per day…at a bakery owned by his girlfriend.” There is no indication in Dr. Ogin’s 
records or any other evidence as to whether Claimant received wages for this 
work, or if he was simply consulting and helping his girlfriend run the restaurant.  

7. Claimant testified that he began working for the employer on May 
23, 2011, although a report from psychiatrist, Dr. Laura Klein, indicates that 
Claimant began performing work for the Employer as early as January 2011.  
The wage records show that Claimant began working for the Employer in May 
2011.   

8. The parties settled the 2008 claim on April 19, 2011. There is no 
indication in the medical records that Claimant had reached MMI at the time of 
the settlement. Rather, the medical records indicate that Claimant’s care was 
terminated before MMI because of the settlement.   

9. The Employer is an Italian restaurant and bakery located in Aurora, 
Colorado. Claimant testified that he started working as a head chef in mid-May 
2011, preparing both Italian meals and pastries. Claimant testified that his neck 
continued to get better each week through May, June and July 2011.  

10. The Employer’s staff prepares meals fresh once a customer places 
an order. Pans hang from a rack in the kitchen, requiring Claimant to reach 
overhead to grab a new pan for each meal.  The smallest pan, for individual 
meals, weighs approximately 1.5 pounds empty. Larger pans for family-style 
meals weigh approximately 5 pounds empty.  Claimant would be required to 
reach overhead to retrieve a new pan approximately 300 times per night.  

11. To cook certain meals requiring sautéing or cooking chicken, veal 
or other meats, Claimant would place the ingredients in the pan on the stove over 
the open-flame stove to cook the fresh ingredients. Once the ingredients for the 
meal are added to the pan, the pan weighs approximately 4-5 pounds for 
individual meals, and up to 10 pounds for family style meals. Claimant then 
would flip the ingredients in the pan over the flame in order to evenly cook the 
meal.  

12. Claimant is right hand dominant. Claimant’s demonstration of the 
motion for flipping the ingredients in the pan over the flame showed his right arm 
extended, his hand wrapped around the handle with his fingers under the handle 
of the pan and his thumb on the top of the hand of the pan, his thumb pointing 
toward the interior of the pan.  Claimant then would move his right hand forward 
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and flex his wrist toward his face to flip the ingredients and then extend his wrist 
back down to level the pan over the flame. Elizabeth Bisgard, M.D., testified that 
this motion of the wrist is known as ulnar and radial deviation. Claimant would be 
required to perform this motion approximately 600 times per shift.  

13. Fresh-baked pizza is one of Employer’s major product offerings, 
requiring the chefs to prepare two to three batches of mixed dough per weekend 
day. Another employee would cut the 100-pound batches of mixed pizza dough 
into several hundred individual balls of dough, and Claimant would roll the balls 
into shape for use that evening when a pizza is ordered. The process would take 
approximately 1.5 hours, and also required Claimant to use ulnar and radial 
deviation to roll and shape the dough.  

14. Employer would receive approximately 300-400 orders for a pizza 
per night. When a pizza is ordered, Claimant would be required to flatten the 
dough into the shape of a pizza, using ulnar and radial deviation while applying 
pressure to the dough to press the dough flat and stretch it into shape.  

15. At least once per day Claimant would be required to make either a 
soup or a sauce/gravy from fresh ingredients, requiring him to use sharp knives 
to cut vegetables and meat to be placed into a large pot. It would take between 
sixty to ninety minutes to cut the ingredients, requiring ulnar and radial deviation 
and hand dexterity to safely handle the knives. Claimant then would obtain a pot 
weighing approximately 25 pounds from the overhead rack, and place the fresh 
ingredients into the pot.  

16. Claimant’s pastry chef duties required him to make several hundred 
small cannoli pastries from scratch, requiring him to roll hard dough into a long 
tube, slice the roll of dough into individual pieces of dough with a knife, and then 
roll the individual pieces of dough into shape. The slicing and rolling motions 
require ulnar and radial deviation of Claimant’s right wrist.  

17. Claimant also would frost cookies and cakes using an almond 
paste in a plastic frosting bag, requiring Claimant to squeeze and twist the paste 
out of the bag with his right hand and wrist and rotate his wrist to apply the 
frosting to the pastries. This squeezing and twisting motion requires ulnar and 
radial deviation of the wrist under pressure.  

18. On August 5, 2011, Claimant tripped over a kitchen mat while 
carrying an industrial sized pan of lasagna on his left shoulder using his left hand 
and arm to stabilize it. As he tripped, the lasagna flew forward or fell to the 
ground and Claimant put his left hand out to prevent a fall or to prevent him from 
striking the industrial sized mixer. His left hand made contact with the mixer. His 
left hand slipped off the mixer and his left shoulder then struck the mixer. The 
right side of his body moved forward. He put his right arm out and it ended up in 
the mixing bowl attached to the mixer. The mixer was operating at the time with 
dough hooks affixed to the mixing paddles mixing approximately 75 pounds of 
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dough. Claimant felt a dough hook twist his right arm. He pulled his right arm out 
quickly causing his body to fall backwards into a table.  

19. On August 6, 2011, Claimant was examined by Michael C. Schuett, 
M.D., at the Parker Adventist Hospital Emergency Department.  Under Physical 
Examination: Musculoskeletal: Dr. Schuett documented that Claimant’s left 
shoulder range of motion of was limited due to swelling and the right hand was 
swollen and tender.  Claimant received Percocet in the Emergency Department, 
which provided good relief of his pain. The nurse placed Claimant in a cock-up 
splint, provided “strict precautions” and he was instructed to follow up with his 
workers’ compensation physician in 48 hours. Though not introduced into 
evidence, Henry Roth, M.D., testified that he reviewed part of the Emergency 
Department record which showed that Claimant also was provided with a 
prescription for Percocet 1-2 as needed.  

20. On August 10, 2011, Claimant was seen by Tom Chau, P.A., at 
HealthONE, with Vernon Maas, M.D., acting as the supervising physician. Mr. 
Chau indicated that Claimant was taking Fentanyl prescribed by Dr. Ogin for the 
2008 claim and Percocet from the ER on August 5, 2011. The report noted soft 
tissue swelling and limited range of motion of the right wrist. Claimant was placed 
in a new wrist splint for added support of the right wrist, recommended to 
continue with his left arm in the arm sling, and prescribed tramadol (generic 
Ultram) as needed for pain. Elizabeth Bisgard, M.D., testified that the side effects 
of tramadol include dizziness, nausea, drowsiness and blurred vision. Claimant 
was restricted from working because both upper extremities were in splints and 
because “he is currently taking medication.”   

21. Claimant returned to Dr. Maas on August 17, 2011, noting that 
Claimant continued on the Fentanyl patch from the prior claim, the Percocet from 
the ER on August 5, 2011, Ultram and Medrol Dosepak. Objective examination 
showed swelling over ulnar styloid and notable ecchymosis over dorsum right 
hand and resolving ecchymosis of the left shoulder. Dr. Maas instructed Claimant 
to continue using the wrist brace on the right wrist, ordered physical therapy for 
the right wrist and left shoulder, and stated that Claimant was unable to work.  

22. The Physical Therapy Evaluation of Claimant’s left shoulder on 
August 18, 2011, documented edema and complaints of increased pain with 
lifting his upper extremity. The therapist’s assessment indicated that Claimant’s 
signs and symptoms were consistent with the diagnoses with probable additional 
pathology in the shoulder. . The Occupational Therapy Evaluation of Claimant’s 
right wrist on August 18, 2011, documented moderate edema of the right wrist. 
The Physical/Occupational Therapy progress report dated August 23, 2011, 
indicated that the therapist had concern for some ligamentous injuries to the right 
wrist, indicating that it appeared that Claimant’s proximal row has shifted its 
position.  
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23. Respondents obtained video surveillance of Claimant on August 
18, August 22 and August 23, 2011. Part of the video shows Claimant and two 
other individuals loading a truck with restaurant supplies. At times Claimant lifts 
his left hand over his head without weight in his left hand, pushing objects on 
wheeled dollies into the truck, and lifting with both his hands in front of him.   

24. Although Respondents submitted no evidence as to the weight of 
the items lifted or the force applied to by Claimant while pushing, the video 
shows Claimant functioning at a higher level than he reported to his physicians.  
He abducts and flexes his left arm sometimes to shoulder height without 
displaying pain behaviors.  He also pushes and pulls objects, including industrial 
kitchen equipment, with his bilateral arms. He uses his right hand and wrist to 
push and pull industrial kitchen equipment. Claimant is observed carrying objects 
with his left arm and carrying a tray on top of his left shoulder.  The Claimant is 
not shown engaging in the job duties required of a head chef.   

25. Claimant returned to Dr. Maas on August 24, 2011, indicating that 
his hand had improved as the swelling had decreased, but that his shoulder has 
worsened and Claimant rated his pain as 8/10 in severity “predominately at 
nighttime”. Dr. Maas indicated he had reviewed the physical and occupational 
therapy notes.  Dr. Maas referred Claimant for a MRI of the right wrist and left 
shoulder, recommended Claimant continue to wear the right wrist splint during 
the day, and prescribed Vicodin as needed for pain at nighttime. Dr. Maas 
restricted Claimant working “given that he has ongoing discomfort of the right 
hand and the left shoulder, and is a baker and would be required to use both 
upper extremities.”   

26. The MRI on Claimant’s right hand was performed on August 30, 
2011.  The radiologist’s impression was: “1. Mild strain involving opponens digiti 
minimi muscle of the hypothenar complex; 2. Mild strains of the ulnar lumbricals 
of the third and fourth intermetacarpal spaces; 3. Multiple bone bruises involving 
the bases of the fifth through third metacarpals as well as the capitates, lunate 
and hamate; and 4. Enlarged styloid process of the base of the third metacarpal 
with styloid edema which may be due to bone bruising or preexisting 
inflammation.”   

27. Claimant also underwent a MRI of his right wrist on August 30, 
2011.  The radiologist’s impression was: “1. Spotty areas of edema noted in 
several carpal bones with most prominent edema noted in the lunate. These 
areas are most likely due to bone bruises given the history of trauma; 2. Enlarged 
styloid process at the base of the third metacarpal with evidence of osteoarthritis 
at the articulation of the capitates with the styloid process; 3. Probable broad 
degenerative tear of the articular disc of the triangular fibrocartilage complex.  
This should be confirmed with MR arthrography prior to any surgical intervention; 
and 4. Intact scapholunate ligtament.”   
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28. A left shoulder MRI also performed on August 30, 2011 revealed a 
rotator cuff tear and a posterior labral injury.   

29. The September 6, 2011, Physical Therapy Progress Report of the 
left shoulder indicates that Claimant still complained of pain 8/10 in severity, but 
that his shoulder range of motion had increased. The September 6, 2011, 
Occupational Therapy Progress Report of the right wrist indicated that Claimant 
complained of pain 7-8/10, but his range of motion had increased.  

30. Dr. Maas documented continued swelling of the dorsum and ulnar 
styloid of the right hand on September 7, 2011. He reviewed the findings of the 
MRIs, which showed a rotator cuff tear of the left shoulder and tear of the 
triangular fibrocartilage complex (TFCC). Dr. Maas recommended Claimant 
continue to wear the right wrist splint and the left shoulder sling, referred 
Claimant to Dr. Horan for a surgical evaluation of the left shoulder, and continued 
to restrict Claimant from work. He recommended Claimant follow up with Dr. 
Bisgard.  

31. Dr. Bisgard saw Claimant on September 21, 2011, and 
documented swelling in the dorsum and midcarpal row of the right hand. Dr. 
Bisgard documents that she reviewed the state’s PDMP (Prescription Drug 
Monitoring Program) due to her concerned about Claimant’s use of Percocet, 
and learned that Claimant “has been getting regular fentanyl through Dr. Ogin’s 
office, and on the day of injury he filled a prescription from another provider. The 
only other medications have been from Dr. Maas.”  She continued to restrict 
Claimant from working.  

32. On October 7, 2011, Dr. Bisgard indicated that she was 
comfortable sending Claimant back to work in a supervisory role, but no more 
than 2 hours per day and not to do any physical activity.   

33. Dr. Bisgard has continued to be Claimant’s primary authorized 
treating physician through the date of hearing. She reviewed Claimant’s medical 
records, the IME reports of Dr. Roth admitted and the video surveillance 
admitted. She testified that Claimant’s current diagnoses include a TFCC tear of 
the right wrist and rotator cuff tear of the left shoulder.  

34. Dr. Bisgard explained that the TFCC stabilizes the wrist between 
the radius, the ulna and the carpal bones. The rotator cuff is a series of four 
muscles that form tendons.  Dr. Bisgard frequently treats patients with rotator cuff 
tears and TFCC tears, and opined that it would not have been safe to return 
Claimant to full duty as a chef following his injury on August 5, 2011.  She 
testified that the primary function of the TFCC tear is to stabilize the wrist during 
rotation of the wrist, especially ulnar and radial deviation. Therefore, while a 
TFCC tear would not have prevented Claimant from activities where his wrist 
would not be rotating, such as pushing and pulling, it would have significantly 
decreased his ability to rotate his wrist in the types of functions that Claimant is 
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required to perform as a chef. She testified that the decreased functional ability 
would have placed him at risk for further injury to his wrist, and also would have 
increased the potential for further injury to himself and others while using knives, 
pouring pans with hot liquid or some of the other functions Claimant was required 
to perform in the kitchen.  

35. Claimant testified that following his injury he could not perform the 
duties of his job as a result of the injuries to his wrist. Dr. Bisgard herself has a 
TFCC tear, and demonstrated that the angle of the pan placed significant force 
on the TFCC even before considering the motion of flipping the ingredients in the 
pan using ulnar to radial deviation. She testified that she “can’t even imagine” 
how Claimant could perform that motion on a repeated basis, though he probably 
would be able to perform the motion a few times per day.  

36. Dr. Bisgard testified that it was reasonable for Mr. Chau to take 
Claimant off work on August 10, 2011, because Claimant had been prescribed 
Percocet and tramadol, which can cause side effects including dizziness, 
drowsiness, altered mentation, decreased coordination and blurred vision. Any of 
those side effects would have placed Claimant at increased risk of injury while 
using a knife, working over open flame, reaching into an oven, or walking through 
the kitchen. Dr. Bisgard acknowledged that Claimant was taking Fentanyl, also a 
narcotic pain medication, and was stable and able to work on that narcotic 
medication based on his consistent usage of that medication. However, she 
testified that the addition of Percocet, a medication which Claimant was not 
taking at the time of injury, had the potential to cause side effects despite his use 
of Fentanyl which would have increased Claimant’s risk of injury in his job, while 
using a knife or working over flame or walking through the kitchen with its wet 
and greasy floors. 

37. On September 12, 2011, Dr. Roth performed an independent 
medical examination (IME) of the Claimant at the Respondents’ request.  He 
issued a report which indicated that Claimant was unable to lift his left arm and 
that all activity caused him discomfort.  On physical examination, Dr. Roth noted 
that Claimant reported discomfort to palpation on the left suboccipital, 
paracervical and trapezius as well as in the medial scapular border and external 
shoulder rotators.  Claimant denied similar discomfort on the right side.  Although 
Dr. Roth noted that examination of Claimant’s left shoulder was interfered with by 
active guarding, he noted positive impingement signs and range of motion 
limitations.   

38. Claimant reported to Dr. Roth that he rated his pain in right wrist 
and hand as 8 out of 10 and his left shoulder as 8-9 out of 10, 10 being the most 
severe pain.  He also rated his low back discomfort at 6 out 10.  Claimant 
reported difficulties using his left arm for most activities including pain with 
pushing, pulling, opening doors and using his left arm away from his body.  Dr. 
Roth’s report indicates that Claimant’s left shoulder hurts if he walks around 
without his arm in his sling.   



 291 

39. Dr. Roth felt that Claimant may be magnifying his symptoms based 
on his clinical history of presenting with symptoms that are disproportional to 
objective findings.  Dr. Roth believed Claimant was engaging in symptom 
magnification and possible conscious manipulation.  Nevertheless, Dr. Roth 
admitted that Claimant may have injured himself based on the description of the 
mechanism of injury and may need treatment. Dr. Roth recommended that 
Claimant see Dr. Yi for his hand and Dr. Horan for his shoulder.   

40. Dr. Roth later viewed the surveillance video taken of the Claimant 
on August 22, 23, and 28, 2011.  He issued a report dated September 23, 2011, 
which summarizes the video surveillance.  He changed his opinion regarding 
Claimant’s need for treatment related to the August 5, 2011 injury.  He concluded 
that Claimant’s complaints of pain and physical limitation in his right hand, right 
wrist and left shoulder were untrue.   Dr. Roth opined that Claimant needed no 
additional treatment, was at maximum medical improvement and could work 
without restrictions.   

41. Dr. Roth testified by deposition on April 4, 2012.  He disagreed that 
Claimant would have been at risk for increased side effects from the medications 
because it was his “understanding” that Claimant had been taking Percocet 
consistently from the time of his 2008 claim through the date of injury on August 
5, 2011. Dr. Roth’s testimony is not persuasive since he admitted that he had no 
evidence that Claimant was taking Percocet through the date of injury on August 
5, 2011. Furthermore, Dr. Roth acknowledged that the best way to determine 
what medications Claimant was taking would be to check the PDMP.  Dr. 
Bisgard’s report dated September 21, 2011, indicated that she checked the 
PDMP, which indicated that  Claimant “has been getting regular fentanyl through 
Dr. Ogin’s office, and on the day of injury he filled a prescription from another 
provider. The only other medications have been from Dr. Maas.”  This is 
consistent with the HealthONE report dated August 10, 2011, which indicated 
that Claimant’s medications were the Fentanyl patch and “Percocet from the ER 
on August 5, 2011.”  Furthermore, Dr. Roth did not believe the tramadol Claimant 
was prescribed would have prevented the Claimant from working in some 
capacity.  Dr. Bisgard’s review of the PDMP revealed no evidence that Claimant 
had been prescribed tramadol in the four months prior to his injury on August 5, 
2011.  

42. Dr. Bisgard also opined that it was reasonable to take Claimant off 
work completely because the medical records show objective evidence of an 
injury to the right wrist and left shoulder and a concern that Claimant may have 
ligamentous injuries. Therefore, because the physician did not know the extent of 
Claimant’s injuries, it was reasonable to restrict Claimant from returning to work 
as a chef because his work duties might have increased the risk for further injury. 
Dr. Bisgard testified that because Claimant’s rotator cuff was only partially torn, 
the weight of some of the pots and pans Claimant was required repeatedly to lift 
overhead definitely would have placed him at risk for increased injury to his 
rotator cuff.  
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43. Dr. Roth disagreed that it was reasonable to take Claimant off of 
work because the MRI report showed a partial rotator cuff tear and degenerative 
TFCC  tear which would not have been at risk for further injury. Even assuming 
that Dr. Roth is correct that the Claimant would not have been at risk for further 
injury to his wrist or shoulder, Dr. Roth’s reasoning is flawed for two reasons. 
First, Dr. Roth analyzed the issue of risk for further injury to Claimant’s wrist and 
shoulder in hindsight, having the benefit of the MRI reports to review. The 
question of whether it was reasonable to restrict Claimant from work must be 
answered by looking at the information the physicians had at the time (August 
10, 2011), not by looking at information received later. Because there was 
objective evidence of an injury, the physicians and therapists expressed concern 
for the possibility of a ligamentous injury as of August 10, 2011, it was 
reasonable for the physicians to restrict Claimant from work in order to protect 
Claimant from an increased risk of injury to his wrist and shoulder, since the 
extent of the injuries were not known until the results of MRIs performed on 
September 7, 2011, were available. 

44. Second, in opining that it was unreasonable to restrict Claimant 
from work completely, Dr. Roth focuses only on the issue of increased risk of 
injury to the right wrist and left shoulder. Even assuming that Dr. Roth is correct 
that there was no increased risk of injury to the right wrist and left shoulder based 
on the type of injuries Claimant had as exhibited on MRI, Claimant did in fact 
have tears to both his left rotator cuff and his right TFCC, and Dr. Roth ignores 
the effect those tears would have had on Claimant’s functional ability. Dr. Bisgard 
testified that the TFCC tear would have affected Claimant’s ability to safely use a 
knife, pour items out of a pan, or reach overhead to lift heavy pots. These 
limitations would have made it unsafe for Claimant to return to work as a chef. 
Thus, it was reasonable restrict Claimant from working.  

45. Dr. Bisgard and Dr. Roth both gave extensive testimony regarding 
the impact of the video surveillance on the issue of Claimant’s restrictions. Dr. 
Bisgard testified that the video was not relevant to the issue of whether Claimant 
could perform the duties of his job, because the activities Claimant performed in 
the video consisted primarily of pushing and pulling items on wheeled dollies, 
which would not be affected by a TFCC tear because a TFCC tear affects only 
the ability to rotate the wrist and ulnar to radial deviation. She also testified that 
although Claimant lifted his hand above his head a few times in the video, his 
shoulder was not raised above his head and he had no weight in hand when he 
lifted his hand, as opposed to his duties at work which would require him to lift 
heavy pots and pans from overhead on a continuous basis a few hundred times 
a night.  

46. Dr. Roth disagreed with Dr. Bisgard’s assessment of the video, and 
testified that the video shows Claimant performing many functions that Claimant 
stated he could not perform, including heavy lifting requiring substantial force and 
substantial exertion. However, Dr. Roth acknowledged that he did not know how 
much force Claimant applied while pushing or pulling any of the items, did not 
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know how much any of the items weighed, and was not aware of whether any of 
the items were on wheels when Claimant was pushing them. Furthermore, Dr. 
Roth admitted that he did not review the video to determine whether Claimant 
engaged in any ulnar or radial deviation. Therefore, the video necessarily cannot 
provide any insight into whether Claimant could have performed the duties of his 
job as a chef with his TFCC tear. 

47. Dr. Roth testified several times that although Claimant should not 
have been taken off work completely, Dr. Roth himself would have placed 
Claimant in wrist splint and shoulder immobilizer so he could not have moved his 
shoulder.  Dr. Roth’s opinion was that Claimant could have been returned to work 
with some restrictions or that he could have asked for help from co-workers with 
tasks that exceeded his restrictions.  Dr. Roth, however, indicated that Claimant 
could not have performed “full chef work” alone.  Dr. Roth indicated Claimant 
would be able to perform some activities, but unable to perform other work 
activities if he's wearing a splint on his right wrist and his left shoulder is 
immobilized with a strap around his chest.  

48. Dr. Roth conceded that as of August 10, 2011, the only information 
available to Dr. Maas was that Claimant had pain in his right wrist and left 
shoulder, but the exact diagnoses were unknown to Dr. Maas.  Dr. Roth 
explained that Dr. Maas should have imposed physical restrictions pertinent to 
the Claimant’s injuries such has no exertion and motion at the shoulder or 
restricting certain motions of the wrist, or setting a weight and range of motion 
limit.  Dr. Roth concluded that the Claimant could return to sedentary work with 
lifting restrictions while wearing a wrist splint and shoulder immobilizer.   

49. The Judge acknowledges the inconsistencies in the reports 
Claimant has given to his treating physicians and to IME physicians.   He seems 
to magnify his symptoms when presenting to medical treatment providers and he 
is a poor historian.  Nevertheless, Claimant sustained compensable injuries to his 
right wrist and left shoulder which resulted in physical restrictions that caused a 
wage loss. And, while it is apparent from the surveillance video that Claimant is 
able to function at a higher level than he reported to medical treatment providers, 
the video does not demonstrate that Claimant could perform his usual job duties 
as head chef of a restaurant.  In addition, the Judge is persuaded by the medical 
opinions of Dr. Bisgard that Claimant’s work injuries resulted in functional 
limitations that prevented Claimant from performing his job duties as a chef.  Dr. 
Roth’s opinions to the contrary are unpersuasive.    

50. Claimant has proven that he was unable to perform the functions of 
this job as a head chef subsequent to his injury on August 5, 2011. There was no 
persuasive or credible evidence that Respondents offered Claimant modified 
duty work of any kind although the Claimant did return to work part-time around 
December 2011.   
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CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A Claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   
 

Temporary Total Disability  
 
4. To establish entitlement to temporary disability benefits, the claimant 

must prove that the industrial injury has caused a "disability," and that he has 
suffered a wage loss which, "to some degree," is the result of the industrial 
disability. Section 8-42-103(1), C.R.S. 2003; PDM Molding, Inc. v. Stanberg, 898 
P.2d 542, 546 (Colo. 1995). The term "disability," as used in workers' 
compensation cases, connotes two elements. The first element is "medical 
incapacity" evidenced by loss or restriction of bodily function. There is no 
statutory requirement that the claimant present evidence of a medical opinion of 
an attending physician to establish his physical disability. See Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997). Rather, the claimant's testimony 
alone could be sufficient to establish a temporary "disability." Lymburn v. 
Symbios Logic, supra. The second element is loss of wage earning capacity. 
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). The impairment of earning 
capacity element of "disability" may be evidenced by a complete inability to work, 
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or physical restrictions which preclude the claimant from securing employment. 
See Ortiz v. Charles J. Murphy and Co., 964 P.2d 595 (Colo. App. 1998); Chavez 
v. Manpower, W.C. No. 4-420-518 (May 11, 2000); Davisson v. Rocky Mountain 
Safety, Inc., W.C. No. 4-283-201 (June 21, 1999). 

 
5. Claimant has proven by a preponderance of the evidence that the 

industrial injury caused a disability and that he sustained a wage loss which was, 
to some degree, the result of the industrial disability. Regardless of whether 
Claimant misrepresented his physical capabilities, Claimant sustained a rotator 
cuff tear of his left shoulder and TFCC tear of his right wrist which created a 
medical incapacity to function to the degree he was functioning prior to the injury. 
Claimant’s physicians prescribed a wrist splint for Claimant from the date of his 
injury and continuing, and even Dr. Roth agreed that Claimant should have been 
placed in a wrist splint to restrict the ability of his wrist to move. Claimant, Dr. 
Bisgard and Dr. Roth all testified that Claimant could not have performed the 
functions of his job in a wrist splint, and Respondents offered no evidence that 
Claimant was offered a modified duty job. The medical records consistently 
indicate that Claimant was not working because no modified duty work was 
available.  

6. Claimant is entitled to temporary disability benefits from August 6, 
2011, until terminated pursuant to statute. The wage records indicate that 
Claimant returned to part-time work subsequent to the injury, however, he 
worked very few hours.  To the extent that Claimant’s wages earned while 
working part-time would reduce the Respondents’ TTD liability, the Respondents 
are entitled to such a reduction. 

Reduction of Temporary Disability Benefits Pursuant to §8-42-112(1)(d), 
C.R.S. 

7. Temporary disability benefits shall be reduced fifty percent where the 
employee willfully misleads an employer concerning the employee’s physical 
ability to perform the job, and the employee is subsequently injured on the job as 
a result of the physical disability about which the employee willfully misled the 
employer. §8-42-112(1)(d). The burden of proof is on the Respondents to prove 
every element justifying a reduction in compensation pursuant to the statute.  
See, Triplett v. Evergreen Builders, Inc., W. C. No. 4-576-463 (May 11, 2004); 
Horton v. JBS Swift and Company, W. C. No. 4-779-078 (April 21, 2010).  

8. Respondents presented no credible or persuasive evidence that 
Claimant injured himself on the job as a result of a physical disability.  The act of 
tripping over a mat has no connection to Claimant’s prior workers’ compensation 
injury to his neck, back and upper extremities.  Furthermore, the act of tripping 
over a mat has no connection to any physical disability from which the Claimant 
may have been suffering. Respondents have certainly not established that 
Claimant suffered from any pre-existing physical disability that would have 
caused him to trip over a mat.  Thus, the analysis ends there.  Whether or not the 
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Claimant willfully misled the Employer concerning his physical ability to perform 
the job is moot since the subsequent injury (tripping over the mat resulting in a 
shoulder and hand injury) was not caused by any pre-existing physical disability.  
Accordingly, Respondents have failed to prove that Claimant willfully misled the 
employer about his physical abilities, and failed to prove that Claimant was 
subsequently injured as a result of any claimed physical disability.  

ORDER 

It is therefore ordered that: 
 

1. Respondents shall pay Claimant temporary disability benefits at the 
maximum rate from August 6, 2011, until terminated pursuant to 
statute.  

 
2. All matters not determined herein are reserved for future 

determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 20, 2012    Laura A. Broniak 

Administrative Law Judge 
 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-489-01 

ISSUE 

¬ Did the claimant prove by a preponderance of the evidence that he 
sustained a low back injury proximately caused by the admitted industrial 
injury of July 12, 2011? 
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FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 

1. At the commencement of the hearing the parties stipulated that if the 
claimant’s low back condition is found to be causally related to the admitted 
industrial injury of July 12, 2011 the respondents will authorize a referral from Dr. 
Greg Reichhardt, M.D., to Dr. Nieves for the purpose of evaluating the 
appropriateness of injections. 

2.The claimant sustained admitted injuries to his left elbow and shoulder 
on July 12, 2011.  On the date of the injury the claimant was employed as a 
concrete finisher.  This job required the claimant to engage in frequent lifting of 
60 or 70 pounds. 

3.The claimant testified as follows concerning the injury of July 12, 2011.  
The employer was constructing a concrete basement foundation by pouring 
concrete between forms and installing “anchor bolts.”  While working on the 
basement the claimant was standing on a “whaler board” approximately three to 
four feet off of the ground.  The whaler board “gave out” causing the claimant to 
fall.  Using his left upper extremity the claimant caught himself on an anchor bolt.  
The anchor bolt penetrated the side of the left elbow and the claimant hung in the 
air until he was able to pull himself up.  At the time of this incident he noticed 
severe pain in his left elbow, shoulder and neck.  The next day, July 13, 2012, 
the claimant noticed sharp low back pain and had trouble getting out of bed. 

4.The claimant admitted that he had some back problems prior to the 
injury on July 12, 2011.  The claimant stated that in 2007 he hurt his back lifting 
some materials and received medications and underwent chiropractic treatment.  
In 2008 the claimant sprained his lumbar region and received pain medications 
and physical therapy.  The claimant testified that he did not sustain any 
permanent impairment and was not placed under permanent restrictions as a 
result of either of these accidents.  The claimant further testified that he was able 
to return to his job as a concrete worker after these injuries, and that he had no 
difficulty performing this work.  The claimant admitted that prior to July 12, 2011 
he would experience back pain after work approximately every other day.  
However the claimant testified the back pain he experienced after the July 12 
date of injury was worse than before and had been present constantly since July 
12. 

5.Medical records establish that in September 2007 the claimant was 
treated for a lumbar strain that had a gradual onset and was associated with 
work-related forward bending, lifting of tools and pushing and pulling product.  
The claimant reported it was “difficult to get out of bed” and that his pain was 
severe, aching, intermittent, sharp, shooting and worse with walking or standing.  
The claimant was prescribed medications, chiropractic treatment and physical 
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therapy.  On September 21, 2007 the claimant was placed at maximum medical 
improvement (MMI) and released to return to work at regular duty. 

6.Medical records establish that on April 8, 2008 the claimant was treated 
for low back pain which developed while he was pulling a concrete hose.  The 
claimant was diagnosed with a sprain of the sacroiliac area and treated with 
medications and restrictions.  On May 7, 2008 the claimant was placed at MMI 
without impairment and released to return to work at full duty. 

7.   *H is the claimant’s supervisor.  *H testified the claimant did not 
observe the claimant having any difficulty performing his duties as a concrete 
worker prior to the injury on July 12, 2011. 

8.*H testified that he spoke to the claimant about a week or so after the 
injury, and approximately every week or 10 days for 2 months after the injury.  *H 
stated the claimant was worried about returning to work and the availability of his 
job.  *H recalled that during these conversations the claimant did not discuss any 
back problem and his shoulder seemed to be the “main issue.” 

9.On July 12, 2011, the claimant was examined by Dr. Edwin Noordewier, 
M.D., at the Greeley Medical Clinic (CHAMPS).  The claimant reported pain and 
decreased range of motion in the left shoulder and elbow.  There is no notation 
that the claimant reported any back pain, and Dr. Noordewier recorded that the 
claimant’s neck, thoracic and lumbar spine were “nontender.”  Dr. Noordewier’s 
impression was a low height fall “with shoulder, arm and elbow injury with open 
wound.”  He prescribed ibuprofen and Percocet. 

10.On July 14, 2012 the claimant was seen at CHAMPS by Michael Deitz, 
PA-C.  The note from this visit does not contain any mention of back pain.  PA-C 
Deitz assessed a sprain of the left elbow and shoulder with possible internal 
derangement.  Deitz noted that he would recommend an MRI of the left shoulder 
and elbow if the claimant did not improve.  He also prescribed Percocet three to 
four times per day for pain and the anti-inflammatory drug Relafen.  The claimant 
was scheduled to return to CHAMPS in one week. 

11.The claimant testified that he did not report his back pain to PA-C Deitz 
because Deitz was concerned about the elbow, shoulder and neck and did not 
ask about back pain.   

12.The claimant was not examined or treated by any medical providers 
between July 14, 2011 and July 22, 2011. 

13.On July 22, 2011 the claimant was examined at CHAMPS by Dr. 
Robert Nystrom, D.O.  At the time of this visit the claimant completed a “Follow 
Up Report” in which he listed his current symptoms as sharp pains in his arm, the 
back of his neck and his chest.  The claimant’s report does not mention low back 
pain.  However, Dr. Nystrom recorded the claimant’s work-related medical 
diagnoses as “fall with contusion/sprain L shoulder and L elbow, also low back 
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pain.”  (Emphasis added.)  This was the first medically recorded report of low 
back pain after the injury of July 12, 2011.  Dr. Nystrom’s note does not indicate 
how long the claimant had been experiencing low back pain.  Dr. Nystrom 
prescribed Percocet and Flexeril. 

14.On July 25, 2011 Dr. Nystrom recorded the claimant was “doing about 
the same.”  Dr. Nystrom noted that Percocet made the claimant drowsy and 
changed the pain medication to OxyContin.  The claimant stated that Relafen 
was not helping although Flexeril was.  Relafen was discontinued. 

15.Dr. Nystrom continued to treat the claimant’s shoulder and elbow 
problems between July 22, 2011 and October 21, 2011.  This treatment including 
various drugs and therapies appears to have been primarily directed at the 
shoulder and elbow conditions with few mentions of back pain.  However, on 
August 30, 2011 the claimant reported “mid back” pain.  On October 21, 2011 Dr. 
Nystrom noted the claimant continued to complain of low back pain “right from 
the beginning but seems to be a little more persistent now.”  Dr. Nystrom noted 
“increased tightness to palpation of his lumbar paraspinal muscles.”  On 
November 21, 2011 Dr. Nystrom referred the claimant to Dr. Reichhardt for 
evaluation. 

16.Dr. Reichhardt examined the claimant on December 19, 2011.  The 
claimant advised Dr. Reichhardt that he experienced mid and low back pain at 
the time of the injury, but Dr. Reichhardt noted this was not consistent with the 
medical records from immediately after the injury.  On December 19 the claimant 
reported that he had neck pain, thoracic pain and low back pain.  On examination 
of the lumbar spine Dr. Reichhardt noted diffuse tenderness and mildly reduced 
range of motion.  Dr. Reichhardt stated that although the claimant did not report 
low back pain on his first two medical examinations he did report it by the third 
visit.  Dr. Reichhardt further noted that the claimant reported intermittent low back 
pain through his treatment course.  In these circumstances Dr. Reichhardt opined 
that, “it appears reasonable to consider his lumbar spine condition to be work-
related.”  

17.On December 30, 2011 Dr. Nystrom again examined the claimant.  In 
his office note Dr. Nystrom recorded that Dr. Reichhardt believed the low back 
pain was related to the injury because it would “fit with the mechanism of injury” 
and because the claimant “did complain of low back pain within his first 1-2 
visits.”  Dr. Nystrom also stated that the claimant “said he complained of [back 
pain] initially but it apparently was not documented.”  The claimant reported his 
back and shoulder were getting worse since massage therapy had been stopped.  
Dr. Nystrom prescribed oxycodone and instructed the claimant to stop other 
medications. 

18.On January 17, 2012 Dr. Nicholas Olsen, D.O., authored a report to the 
insurance adjuster.  The report indicates Dr. Olsen is a specialist in physical 
medicine and rehabilitation.  Dr. Olsen noted there was a question whether the 
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claimant’s lumbar spine was injured in the accident of July 12, 2011 because “it 
was not documented.”  However, Dr. Olsen stated that “subsequent medical 
records indicate that [the claimant] reported back pain on his second visit.”  In 
these circumstances Dr. Olsen opined “it does appear that his lumbar spine is 
related to the work injury.” 

19.On March 20, 2012 Dr. Jeffrey Wunder, M.D. performed an 
independent medical examination (IME) of the claimant.  Dr. Wunder is a 
specialist in physical medicine and rehabilitation and is level II accredited.  His 
examination was performed at the request of the respondents.  Dr. Wunder took 
a history from the claimant, reviewed medical records and performed a physical 
examination.  Dr. Wunder noted that Dr. Noordewier’s records from July 12, 2011 
and PA-C Deitz’s records from July 14, 2012 did not mention complaints of back 
pain.  Dr. Wunder stated that when he asked the claimant about the onset of low 
back he admitted “that during these first two visits he did not have any back pain 
and stated that his back pain spontaneously started 10 days after the date of 
injury.”  On physical examination of the lumbar spine Dr. Wunder noted diffuse 
subjective tenderness that was not accompanied by muscle spasm with the 
alternating weight-bearing maneuver.  The lumbar range of motion was 
“essentially normal.”   

20.The parties stipulated that Dr. Wunder’s IME report accurately reflects 
the claimant’s statement to Dr. Wunder that he experienced the onset of back 
pain 10 days after the accident.  In explanation the claimant testified that he 
misunderstood Dr. Wunder’s question because he thought he was being asked 
when he first reported the back pain. 

21.Dr. Wunder opined the claimant’s behavior during the examination, 
including the absence of pain behaviors or emotional distress, was inconsistent 
with his reported pain levels.  Dr. Wunder further stated that he could not offer 
any diagnosis for the back symptoms.  He explained that if the claimant had 
injured the back on July 12, 2011 there would have been an inflammatory 
response and the onset of symptoms within 48 to 72 hours.  However, since the 
claimant admitted he did not experience any back symptoms until 10 days after 
the accident Dr. Wunder opined the facts are consistent “with a non-work-related 
lumbar condition.” 

22.On April 20, 2012 Dr. Reichhardt issued a report after reviewing Dr. 
Wunder’s IME report.  Dr. Reichhardt recommended evaluation and treatment of 
the low back problem and disagreed with Dr. Wunder’s opinion that the claimant 
is at MMI for the industrial injury.  Dr. Reichhardt noted that the claimant gave 
him a history of experiencing back pain immediately after the injury, but the 
medical records did not reflect any report of back pain until the claimant saw Dr. 
Nystrom ten days after the date of injury.  Dr. Reichhardt therefore stated the 
back pain “began between two days and ten days following the injury.”  Dr. 
Reichhardt concluded that given the claimant’s history and “the nature of the 
injury and given the documentation” the “low back pain is work related.” 
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23.Dr. Reichhardt testified by deposition taken on April 23, 2012.  Dr. 
Reichhardt is board certified in physical medicine and rehabilitation and 
electrodiagnostic medicine.  He is level II accredited.  Dr. Reichhardt opined to a 
“reasonable degree of medical certainty” that the claimant’s low back pain was 
caused by the industrial injury of July 12, 2011.  In support of this opinion Dr. 
Reichhardt stated that he understood the claimant fell and caught himself with his 
left arm and was able to pull himself back up when the whale board tilted back 
into place.  Dr. Reichhardt opined this mechanism of injury is a “feasible or 
possible cause for low back pain” because it presents the potential for “some sort 
of twisting involvement” or jarring of the back.  Dr. Reichhardt further opined that, 
although the claimant does not evidence any truly “objective findings,” he did not 
see any evidence of non-physiologic findings to suggest the claimant’s subjective 
reports of pain are unreliable.  Dr. Reichhardt disagreed with Dr. Wunder’s 
opinion that if the claimant injured his back that symptoms would necessarily 
appear within 48 to 72 hours.  Dr. Reichhardt testified there is “no specific 
science” on the issue of when symptoms might appear and that he would 
probably expect them to develop within a week of the injury.  He also opined that 
it was possible the medications the claimant was given for the shoulder and 
elbow injury could have masked the low back symptoms for a period of time so 
that they were not noticed until the claimant saw Dr. Nystrom on July 22, 2011.  
Dr. Reichhardt opined that if the claimant had symptoms prior to July 12, 2011 
that were similar to those he now has it would have been difficult for him to work 
as a concrete finisher. 

24.Dr. Wunder testified by deposition taken on April 27, 2012.  Dr. Wunder 
noted that lumbar x-rays were taken of the claimant’s spine in October 2011 and 
this revealed spondylosis.  Dr. Wunder explained that this condition is 
degenerative in nature and not related to any injury the claimant may have 
sustained.  Dr. Wunder agreed that x-rays would not show soft tissue injury. 

25.Dr. Wunder reiterated the opinion that the claimant’s “non-specific low 
back pain” is not related to the injury of July 12, 2011.  Dr. Wunder opined that if 
the claimant had sustained a back injury on July 12, 2011 the injury would have 
caused an inflammatory response that would have resulted in pain within 24 to 
72 hours of the injury.  Based on the claimant’s statement to him that the pain did 
not develop until 10 days after the accident, and considering the absence of any 
medical reports documenting a report of back pain prior to July 22, 2011, Dr. 
Wunder opined the “onset of pain did not correlate with date of injury and the 
inflammatory response to injury.”  Dr. Wunder testified he does not know of any 
science that would support Dr. Reichhardt’s opinion that the development of pain 
might be delayed for seven days after an injury.  Dr. Wunder also opined that it is 
not likely that pain medication would be sufficient to completely mask pain 
associated with a back injury because “pain medications don’t usually take pain 
completely away.” 
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26.The claimant failed to prove it is more probably true than not that his 
low back pain was proximately caused by the admitted industrial injury of July 12, 
2011. 

27.Dr. Wunder persuasively testified that if the claimant experienced an 
acute back injury on July 12, 2011 he would probably have developed an 
inflammatory response and associated pain within 24 to 72 hours after the injury.  
However, as Dr. Wunder explained, the medical records do not establish that the 
claimant reported any back pain until 10 days after the accident.  Moreover, the 
claimant told Dr. Wunder that he did not have back pain at the time of his first two 
post-injury medical examinations, and he did not develop back pain until 10 days 
after the accident (July 22, 2011).  Dr. Wunder persuasively opined that in these 
circumstances there is not a sufficient temporal relationship between the date of 
injury and the development of the back pain to infer a causal relationship 
between the two events. 

28.The ALJ finds the claimant accurately reported to Dr. Wunder that he 
did not develop back pain until 10 days after the accident.  Dr. Wunder credibly 
testified that during the IME examination he pointed out to the claimant that there 
were no medically documented reports of back pain “at the beginning” and then 
specifically asked the claimant “when his back pain started.”  Dr. Wunder credibly 
testified that the claimant replied “about 10 days after the injury.”  (Wunder depo. 
p. 13).  Considering that Dr. Wunder explicitly asked the claimant when his back 
pain “started,” and considering that Dr. Wunder pointed out to the claimant the 
absence of any medically documented report of back pain immediately after the 
injury, the ALJ is not persuaded by the claimant’s testimony that he 
misunderstood Dr. Wunder to be asking when he first “reported” the back pain 
rather than when he first experienced it.  Further, by the time of Dr. Wunder’s 
IME the respondents had denied treatment for the back and the ALJ infers the 
claimant was cognizant of the importance of questions concerning the onset of 
his back symptoms and the date he reported these symptoms to medical 
providers.  The ALJ infers that the significance of these issues makes it unlikely 
the claimant “misunderstood” the nature of Dr. Wunder’s questions and 
accidentally provided an incorrect answer to a critical historical question. 

29.Dr. Wunder’s opinion that there probably is not any causal relationship 
between the July 12, 2011 injury and the development of back pain 10 days 
afterwards is indirectly supported by other evidence.  The medical records 
establish that the claimant had prior back injuries, and has suffered from frequent 
back pain since at least 2008.  Consequently there is an explanation for the 
claimant’s back pain other than the July 12 injury.  Further, Dr. Reichhardt 
himself testified that he would expect that if the claimant acutely injured his back 
on July 12 a pain response would occur within at least 7 days after the accident.  
Finally, *H spoke with the claimant within a week of June 12 and the claimant 
reported shoulder pain but did not mention any back pain. 
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30.The claimant’s testimony that he experienced low back pain on the 
morning of July 13, 2011 when he had trouble getting out of bed is not credible 
and persuasive.  The ALJ finds that if the claimant experienced back pain on July 
13 (as he testified) and it was so severe that he had trouble getting out of bed the 
claimant probably would have reported this fact to PA-C Deitz during the 
examination of July 14, 2011.  However, at the hearing the claimant admitted that 
he did not report any back pain to Deitz on July 14.  Moreover, the claimant’s 
testimony is inconsistent with the history he gave other physicians.  The claimant 
told Dr. Reichhardt that he experienced back pain on the date of the injury itself.  
On December 30, 2011 the claimant told Dr. Nystrom that he reported back pain 
“initially” but these reports were not recorded.  This statement to Dr. Nystrom is 
inconsistent with the claimant’s hearing testimony that he did not report back pain 
to Deitz.  The claimant’s testimony is also inconsistent with his statement to Dr. 
Wunder that he did not have back pain during the first two medical visits and did 
not develop that pain until 10 days after the accident. 

31.Dr. Reichhardt’s opinion that the claimant probably sustained a back 
injury on July 12, 2011 is not persuasive.  Dr. Reichhardt himself stated that he 
would expect the claimant to develop back symptoms within a week following an 
acute injury.  However, as found the claimant did not develop any low back 
symptoms until 10 days after the injury.  Dr. Reichhardt’s testimony that pain 
medications prescribed for the claimant’s shoulder and elbow injury “masked” 
back pain so as to delay the onset of symptoms is also unpersuasive.  Dr. 
Reichhardt himself indicated that the complete “masking” of pain was a mere 
“possibility” that “could have” delayed the onset noticeable back pain.  
(Reichhardt deposition pp. 13, 16).  Further, Dr. Noordewier prescribed Percocet 
on July 12, 2011 and the claimant testified that he experienced severe back pain 
the next day.  Thus, the claimant’s own testimony is inconsistent with the 
contention that pain medications delayed the onset of back pain.  Further Dr. 
Wunder credibly testified that in his experience it is unlikely that pain medication 
would completely mask injury-related back pain. 

32.Dr. Nystrom’s opinion that the claimant’s back pain is causally related 
to the industrial injury of July 12, 2011 is unpersuasive.  On July 22, 2011, Dr. 
Nystrom merely indicated the claimant was having injury-related back pain 
without providing any detailed causation analysis.  The July 22 report does not 
even mention the date on which the claimant first experienced the back pain.  Dr. 
Nystrom’s December 30, 2011 report appears to be based, at least in part, on the 
claimant’s incorrect report that he gave a history of back pain to the “initial” 
medical providers but they simply did not record it.  Dr. Nystrom has not provided 
a comprehensive causation analysis that accounts for all of the pertinent 
evidence, including the claimant’s statement to Dr. Wunder that he did not have 
back pain at the time of the first two medical examinations and did not develop 
the pain until 10 days after the accident. 

33.The opinion of Dr. Olsen is not persuasive.  His January 17, 2012 
causation analysis is incomplete.  Further Dr. Olsen’s opinion, of necessity, does 
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not account for and explain the significance of the claimant’s subsequent 
statement to Dr. Wunder that he did not experience back pain until July 22, 2011, 
or the claimant’s discredited testimony that he first experienced severe back pain 
on the morning of July 13, 2011. 

34.Evidence and inferences contrary to or inconsistent with the above 
findings are not credible and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF LOW BACK PAIN 

The claimant contends that a preponderance of the evidence establishes 
that he injured his low back as a result of the fall at work on July 12, 2011.  The 
claimant relies on his own testimony that he experienced back pain on the 
morning after the injury as well as the opinions of Dr. Nystrom, Dr. Olsen and Dr. 
Reichhardt.  Conversely, the respondents argue the claimant did not prove that 
his back condition is related to the July 12, 2011 industrial accident.  They rely on 
evidence that the claimant had regular pre-injury back pain and the opinions of 



 305 

Dr. Wunder.  The respondents also challenge the claimant’s credibility with 
respect to the date he first experienced back pain and argue that in fact the 
evidence shows he did not experience back pain until 10 days after the accident.  
The ALJ agrees with the respondents’ position. 

The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury he was performing service arising out of and in the 
course of the employment, and that the injury was proximately caused by the 
performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  The claimant 
must prove a causal nexus between the claimed need for treatment and the 
work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  
A pre-existing disease or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease 
or infirmity to produce a need for medical treatment.  Duncan v. Industrial Claim 
Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 
805 P.2d 1167 (Colo. App. 1990).  The question of whether the claimant met the 
burden of proof to establish that an injury was the proximate cause of a particular 
medical condition and need for treatment is one of fact for determination by the 
ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

The ALJ concludes the claimant failed to prove it is more probably true 
than not that his back pain was proximately caused by the admitted industrial 
injury of July 12, 2011.  As determined in Finding of Fact 28, the claimant did not 
have any back symptoms until July 22, 2011, 10 days after the industrial injury.  
The claimant’s testimony that he actually experienced back pain the morning 
after the injury is not credible and persuasive for the reasons stated in Finding of 
Fact 30.  As found in Finding of Fact 27 Dr. Wunder credibly opined that because 
there was no development of back pain for 10 days after the injury it is not 
probable that the claimant sustained any back injury on July 12, 2011.  For the 
reasons stated in Findings of Fact 31 through 33 the ALJ is not persuaded by the 
contrary opinions of Dr. Reichhardt, Dr. Nystrom and Dr. Olsen. 

Because the claimant failed to prove a causal relationship between the 
industrial injury of July 12, 2011 and the back pain reported on July 22, 2011, the 
claim for medical benefits is denied. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for medical benefits to treat the claimant’s low back 
condition is denied. 

2. Issues not resolved by this order are reserved for future 
determination. 
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DATED: July 20, 2012 
David P. Cain 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-774-375-02 
 
 
  At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant, giving  
Respondent’s counsel 3 working days after receipt thereof to file electronic 
objections as to form.  The proposed decision was filed, electronically, on July 
18, 2012.  On July 23, 2012, Respondent’s counsel  filed objections/suggested 
modifications to the proposed decision.  After a consideration of the proposed 
decision and the objections/suggested modifications thereto, the ALJ has 
modified the proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern the Claimant’s 

Petition to Reopen, based on an alleged worsening of condition after surgery by 
an authorized treating surgeon; if reopened, medical benefits and temporary total 
disability (TTD) benefits after the worsening.  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 

 
1. The Claimant sustained a compensable injury while in the 

employment of the Employer, to her right foot on June 30, 2001, in claim number 
4-510-280. 

 
2. As a result of the 2001 admitted right foot injury (W.C. No.4-510-

280), which principally affected the Claimant’s right foot and ankle, the Claimant 
underwent four surgeries, including a fusion of joints in the right foot.  Christopher 
Ryan, M.D., was one of the Claimant’s authorized treating physicians (ATP) for 
the 2001 injury.  In December 2004, Eric Lindberg, M.D., performed the last of 
the four surgeries to remove hardware and re-fuse the tarsometatarsal and 
intercuneiform joints of the right foot.  The Claimant had multiple other ATPs, 
including David Schneider, M.D., and David B. Hahn, M.D. 
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3. On June 29, 2006, the Respondent filed a Final Admission of 

Liability (FAL) in the 2001 claim (W.C. No. 4-510-280).  The FAL admitted that 
the Claimant reached maximum medical improvement (MMI) on April 17, 2006, 
and suffered a 7% right lower extremity (RLE) impairment rating, a 5% left lower 
extremity (LLE) impairment rating, and a 2% whole person impairment rating.  
The Respondent also admitted liability “for reasonable, necessary and related 
medical treatment, which is prescribed by an authorized treating physician.”  This 
was an admission for post-MMI maintenance (Grover) medical benefits.  The 
FAL admitted an average weekly wage (AWW) of $1,088.12.  The AWW has 
change because of COBRA and the Federal Social Security Disability Income 
(SSDI) offset.  The SSDI offset is $158.30 per week.  Thus, the net TTD benefit 
rate is $725.41 less $158.30 = $567.11 per week.  

 
4. After reaching MMI, the Claimant was able to continue her 

employment as a deputy sheriff for the Employer.  She was able to carry out the 
duties required of a deputy, except she did not have to perform an obstacle 
course test.  She continued her post-MMI (Grover) medical treatment with Dr. 
Ryan and Dr. Lindberg.  In April 2007, Dr. Lindberg performed an injection of the 
right ankle.  In July 2007, he performed an injection of the right foot to determine 
the origin of her ongoing foot pain.  The Claimant continued monthly 
appointments with Dr. Ryan in 2008.  As shown by Dr. Ryan’s records and the 
Claimant’s testimony, from the time the Claimant was placed at MMI in April 2006 
to September 2008, the Claimant’s right foot symptoms tended to wax and wane. 

 
5. On September 16, 2008, the Claimant stumbled and reinjured her 

right foot.  The Claimant returned to see Dr. Ryan on September 23, 2008, and 
advised him that she had had slowly increasing pain across the anterior ankle 
with no inciting incident.  Dr. Ryan noted that the Claimant advised him that more 
recently she had missed her footing when walking at lunch from work, taking 
several awkward steps and may have twisted her foot or ankle.  Dr. Ryan stated 
that the Claimant sustained an aggravation of her previous mid-foot injury.  Dr. 
Ryan referred the Claimant to Dr. Lindberg for a surgical consult.  The 
September 2008 injury was subsequently determined to be a new compensable 
injury. 

 
6. Dr. Ryan referred the Claimant to David Hahn, M.D., an orthopedic 

surgeon.  Dr. Hahn evaluated the Claimant on September 21, 2009, to determine 
whether surgery on the foot would be helpful.  Dr. Hahn was of the opinion that 
the Claimant’s symptoms did not seem to be of neuropathic etiology but rather 
mechanical.  Dr. Hahn also noted that Dr. Lindberg’s reluctance to perform 
further surgery was understandable.  Dr. Hahn ordered a CT scan of the right 
foot which showed mild degenerative changes in the talonavicular joint in the 
right foot.  Dr. Hahn did not see anything that he felt would necessarily need 
surgery and totally agreed with Dr. Lindberg that while one could do surgery, he 
was very reluctant to head into that arena as the surgery “could certainly make 
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her significantly worse.”  Dr. Hahn advised her that he would, at most, consider 
fusing her talonavicular joint, if she responded positively to a Lidocaine injection 
into the talonavicular joint. 

 
7. The Claimant underwent the Lidocaine injection on October 5, 

2009, and reported an hour of pain relief which she described as reducing most, 
if not all, of her pain.  The Claimant’s pain report could be based on Dr. Hahn’s 
comments on September 21, 2009, when he stated that if she responded 
positively, he would consider surgery.  Based on the Claimant’s report and the 
report from the radiologist that the injection was definitely made in the 
talonavicular joint, Dr. Hahn was of the opinion that the talonavicular joint was the 
cause of her present symptomatology.  Dr. Hahn recommended that an 
arthrodesis of her talonavicular joint be accomplished, which recommendation 
was denied by Respondent. 

 
8. On May 13, 2010, a previous hearing in this matter was held before 

ALJ Bruce C. Friend.  ALJ Friend issued Findings of Fact, Conclusions of Law 
and Order on June 30, 2010.  His decision denied the surgery.  The Claimant 
does not challenge the Findings made in that decision and those Findings are 
incorporated herein by reference as if fully restated herein. 

 
9.   Following the May 13, 2010, hearing, the Claimant continued to 

treat with her ATPs and, without surgery, attempted to address the pain in her 
right foot through conservative treatment.  When conservative treatment failed, 
the Claimant’s ATP, Dr. Ryan, again recommended the surgery proposed by Dr. 
Hahn.  The requested surgery was again denied by the Employer, pre-MMI. 

 
10. A second hearing in this matter was held on July 12, 2011, again 

before ALJ Bruce C. Friend.  He issued Findings of Fact, Conclusions of Law and 
Order on July 15, 2011.  The decision again denied surgery.  The surgery denial 
was pre-MMI. The Claimant does not challenge the Findings made in that 
decision and those Findings are incorporated as if fully restated herein. 

 
11.  The Claimant continued to treat with Dr. Ryan and other ATPs, and 

was eventually placed at MMI on October 4, 2011. 
 
12. The Respondent filed a Final Admission of Liability (FAL) on 

October 24, 2011, admitting for an average weekly wage (AWW) of $1, 054.12, a 
gross temporary total disability (TTD) benefit rate of $702.74, a Federal Social 
Security Disability Income offset of $158.30 per week for a new TTD rate of 
$544.44 per week, or $77.78 per day.  The Respondent took the position on 
medical benefits as follows: 

 
Respondents admit liability for reasonable, necessary 
and related medical treatment rendered by an 
authorized treating physician. 



 309 

 
 13. The Claimant’s Petition to Reopen, with the attached 
report of dr. Hahn, was mailed on April 19, 2012, less than six 
years from the injury date of  September 16, 2008. 

 
Medical 
 

14. Thereafter, the Claimant underwent follow-through medical 
maintenance care with Dr. Ryan.   

 
15. On November 10, 2011, Dr. Ryan’s maintenance medical note 

states:  
 

[Claimant] returns.  She is about the same.  She is 
trying to wean herself from a forearm crutch, and will 
sometimes use it and sometimes not. . . . She tries 
not to wear the boot at times, but does note 
increasing pain in the area of the talonavicular 
joint, which I continue to believe is the pain 
generator in her case. 
 
I have reviewed a note from Dr. Eric Lindberg, 
recommending that Nicole be provided with an 
additional cast boot for her use as needed, as well as 
an Arizona brace.  I have written prescriptions for 
these two orthotics.  I also wrote a prescription for a 
rocker-bottom shoe, so that she can try all of these 
appliances recommended. 

 
 16. On December 13, 2011, the Claimant returned to ATP Dr. Ryan for 
maintenance medical care where he noted:  
  

[Claimant] returns.  She has been having more pain.   
Despite using the cast boot, she has pain at 
approximately the talonavicular joint and up the 
second ray.  This has been going on for the last two 
months.  At rest she is not too bad, but her pain is 
worse with walking, as before.  This is especially 
true during push-off at midfoot.  As a result, she is 
having trouble focusing and has less energy and less 
desire to be active. 
 

* * * 
She rechecks with Dr. Hahn on 01/09/12.  At his 
point I am concerned that she may have loose 
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hardware, or that the talonavicular joint continues to 
be the culprit in her pain generation.  
 

* * * 
 
I agreed with Dr. Wakeshima’s declaration of 
maximum medical improvement, with his impairment 
rating, and with his date of maximum medical 
improvement. . . . I explained myself, as I did in my 
response to the request for utilization review of my 
care of [Claimant].  Nevertheless, Nicole’s 
progression of pain suggests to me that she is not 
doing better by being more active, is not able to 
decrease her pain medication, is becoming more 
depressed and less functional.  Nothing about her 
pain management is working at present.  Simply 
declaring victory and retreating is an option, but one 
which is not likely to be helpful.  I explained all of this 
to [Claimant], and continue to advocate pursuing the 
talonavicular joint fusion, acknowledging the pitfalls of 
the treatment.  I see no other option at present.  I 
have considered all of Dr. Goldman’s 
recommendations, and followed most of them.  It 
does not appear that [Claimant] is progressing, 
but rather regressing. 
 

 
17. On February 2, 2012, the Claimant returned to ATP Dr. Ryan 

whose medical maintenance notes reference: 
 

[Claimant] returns.  She has been doing adequately 
well with the medication.  She reports no untoward 
side effects.  However, she notes that the rocker-
bottom shoe and the Arizona brace have been 
extremely uncomfortable, and she discontinued 
their use.  This is not surprising.  I have long 
believed that [Claimant] has an incompetent 
talonavicular joint, which is causing her pain.  
While I understand the rationale behind providing her 
less bracing, this does not stabilize the painful joint.  I 
am hopeful that she will be able to undergo the 
talonavicular fusion in the future, even though it 
has not been authorized by the Workers’ 
Compensation carrier.  It is obvious to me that this 
has been reasonable and necessary treatment all 
along, and ever since her most recent injury, we 
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have encountered nothing but administrative 
blockade.  Luckily, her medications continue to be 
covered, and I prescribed the same does of Avinza.  
She will recheck here in another month 

 
18. On February 12, 2012, ATP Dr. Ryan was removed as an 

authorized treating provider in the Claimant’s claim. 
 
19. On February 28, 2012, ATP Hahn performed a “right foot 

talonavicular and navicular cuneiform foot arthrodesis with internal fixation.”   
This procedure was done as part of the Claimant’s maintenance medical care to 
maintain her at MMI and to prevent a deterioration of her condition.  The previous 
denials of surgery were based on a different test, i.e., a determination that the 
surgery at the time would not improve the Claimant’s RLE. 

 
20.   In the indications for surgery, as outlined in ATP Hahn’s report, it 

states as follows: 
 

This 38-year old female was involved in a work-
related accident several years ago and has 
continued to have significant problems despite 
having a Lisfranc type of arthrodesis.  She 
continues to have pain in her talonavicular joint 
with significant arthritic changes there and 
because of nearly the entire medial column being 
fused, I feel that we should add the 
naviculocuneiform joint to the fusion.  She has 
continued to have problems of this medial side of the 
foot and I think her pain continues to come from 
an arthritic talonavicular joint, but if we only fuse 
that with the intervening naviculocuneiform joint 
unfused, I think that will go on to become further 
painful and therefore, we are fusing both of those 
joints today. 

 
The ALJ infers and finds that this opinion deals with post-MMI surgery to 
maintain the Claimant at MMI and to prevent a deterioration of her condition, 
altogether different purposes than the pre-MMI surgery recommendations. 
 
 21. Although no longer an authorized treating physician, the Claimant 
returned to Dr. Ryan on March 28, 2012 following surgery and Dr. Ryan noted: 
 

[Claimant] returns.  In the time since I last saw her 
she has been seen by Dr. David Hahn.  Dr. Hahn saw 
her on 1/9, and discussed the prospect of a 
talonavicular fusion, as well as a naviculocuneiform 
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fusion.  He did perform this surgery on 02/28/12.  
Intraoperatively he noted quite significant 
degenerative abnormality at the talonavicular joint, as 
I had anticipated.  The fusion was performed with 
instrumentation.  [Claimant] has been wearing a cast. 

 
 22. On April 18, 2012, Dr. Hahn responded positively to an inquiry from 
the Claimant’s counsel that: 
 

It has come to our attention that you performed 
 surgery on ___ in the above-captioned matter 
on February 28, 2012. 

It is our understanding from [Claimant] that it is 
your  opinion that the surgery was reasonable, 
necessary and related because of the natural 
progression of the injury suffered on September 16, 
2008, which was an exacerbation of the original injury 
which occurred on June 30, 2001.  It is also our 
understanding there were no other options available 
to treat her symptoms, as all non-invasive procedures 
had been exhausted. 

If in fact this is your opinion, would you please 
simply indicate by marking the box below yes.  If it is 
not, please mark the box below no. 

x YES   
 

 23. On April 18, 2012, Dr. Hahn prescribed a prescription to Claimant 
that said “please provide patient transportation to and from doctor’s appointments 
to accommodate for crutches.”  Based on this prescription, the ALJ infers and 
finds that the surgery of February 28, 2012, caused the Claimant’s RLE condition 
to become worse. 
 
Respondent’s Independent Medical Examiner (IME), L. Barton Goldman, 
M.D. 
 
 24. Dr. Goldman performed IMEs at the Respondent’s behest on July 
30, 2009, November 5, 2010, and July 6, 2011.  The two previous denials of 
surgery were based, in part, on Dr. Goldman’s earlier IME opinions.  His 
recommendations of July 6, 2011, and in his hearing testimony on July 12, 2012, 
remain essentially the same as his earlier opinions.  He is of the opinion that the 
talonavicular fusion was not reasonably necessary.  He attributes any worsening 
of the Claimant’s condition to a recent increase in body weight and the 
Claimant’s focus on disability.  He recommends weight loss and more physical 
activities by the Claimant.  Dr. Goldman’s opinion creates a conundrum, i.e., the 
Claimant’s worsening of condition makes her less mobile, yet she should engage 



 313 

in more mobility.  Considering the Claimant’s worsened condition, Dr. Goldman’s 
analysis and recommendations are reminiscent of the “work-hardening” 
programs of old.   The ALJ infers and finds that Dr. Goldman has very little to 
offer the Claimant in terms of advice, but he is not required to offer her anything 
as an IME doctor.  His function is to render an opinion on the reasonable 
necessity of the surgery, and he is of the opinion that it was not reasonably 
necessary, in retrospect, because it did not help the Claimant.  Indeed, Dr. 
Goldman’s opinion unintentionally supports the proposition that the surgery 
worsened the Claimant’s RLE condition, thus, warranting a reopening.  The 
reasonable necessity of the post-MMI surgery, in retrospect, may not even be 
that relevant.  Indeed, Dr. Goldman conceded at hearting, that any reasonable 
surgeon would advise the patient that there was a 50-50 chance of success or 
failure in a surgery.  The surgery was performed in the course of post-MMI 
medical treatment by an ATP, Dr. Hahn.  Who is the Claimant to disagree with 
her ATP on treatment recommendations by an ATP?  Should she have deferred 
to Respondent’s IME Dr. Goldman?  To do so would not be consistent with 
reason and common sense.  There is a difference of opinion between Dr. 
Goldman and Dr. Hahn.  The ALJ finds Dr. Hahn’s overall opinions more 
persuasive and credible than Dr. Goldman’s overall opinions. 
 
Credibility 
 
 25. According to the Claimant, since MMI on October 4, 2011, she has 
pursued maintenance medical care through ATPs Ryan and Hahn, and the ALJ 
so finds. 
 
 26. The Claimant credibly testified that ATP Hahn in January 2012 
discussed a talonavicular fusion with the Claimant, and the ALJ so finds. 
 
 27. The Claimant credibly testified that although she did not know how 
Dr. Hahn, an authorized treating physician, would be paid for the talonavicular 
fusion surgery, acting on the recommendation of ATP Hahn, the Claimant 
scheduled surgery for February 28, 2012, and the ALJ so finds. 
 
 28. On February 28, 2012, the Claimant underwent a talonavicular 
fusion, as well as a naviculocuneiform fusion.   
 
 29. The Claimant credibly testified that immediately following surgery 
her pain level was more severe than prior to surgery.  The Claimant credibly 
testified that her mobility was more limited than prior to surgery.  The ALJ infers 
and finds that the surgery caused the Claimant’s RLE condition to become 
worse. 
 
 30.   The Claimant credibly testified that in anticipation of surgery, she 
did not re-register for school, for fear that her mobility would be more severely 
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limited having to use two crutches all of the time, whereas she, prior to surgery, 
could on occasion use one crutch, and the ALJ so finds. 
 
 31.   The Claimant genuinely believed, prior to her surgery on February 
28, 2012, that she had exhausted every avenue of conservative care but surgery.  
Indeed, the Claimant believed that she had nothing more to lose by undergoing 
the surgery. 
 
 32. Dr. Hahn’s medical records and response to the Claimant’s 
counsel’s inquiry reflect that the Claimant had exhausted every avenue of 
conservative care. 
 
 33. There is a difference of opinion between Surgeon Dr. Hahn and 
respondent’s IME Dr. Goldman.  As found in Finding No. 24 above, the ALJ 
resolves this difference in favor of the persuasiveness and credibility of Dr. Hahn 
and against Dr. Goldman. 
 
Ultimate Findings 
 
 34.  The Claimant has proven, by preponderant evidence that her 
condition worsened after the talonavicular fusion surgery of February 28, 2012. 
 
 35. The Claimant has proven, by a preponderance of the evidence that 
she has not worked, or earned any wages, since February 28, 2012.  She has 
not been declared at MMI after the worsening set in motion on February 28, 
2012. 
 
 36. The Claimant has proven, by a preponderance of the evidence, that 
she suffered a worsening of condition following surgery on February 28, 2012, 
that the surgery performed by ATP Dr. Hahn on February 28, 2012, was 
reasonably necessary to maintain the Claimant at MMI and to prevent a 
deterioration of her RLE, causally related and authorized maintenance care, 
which temporarily worsened the Claimant’s condition, thus, causing the Claimant 
to be temporarily and  totally disability from February 28, 2012 and continuing.  
The admitted net TTD benefit rate, after the SSDI offset, is $567.11 per week, or 
$81.02 per day.  For the period from February 28, 2012 through the hearing date, 
July 12, 2012, both dates inclusive, a total of 136 days, the Claimant is entitled to 
net back TTD benefits of $11,018.14. 
 
   

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
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a. In deciding whether an injured worker has met the burden of proof, 

the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. Appl. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977).  The ALJ determines the credibility of 
the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 
2000). The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P.2d 284 (1959).  As found, the 
Claimant’s testimony was credible because it was consistent with the weight of 
the medical evidence.  As further found, Surgeon Dr. Hahn’s opinions are more 
persuasive and credible than the opinions of Respondent’s IME Dr. Goldman 
because they are rendered by a surgeon who has considerably more familiarity 
and expertise than Dr. Goldman, a board certified physical medicine and 
rehabilitation specialist, who is also certified in forensics (American Board of 
Independent Medical Examiners).  

 
Reopening 

 
b. Section 8-43-303 (1), C.R.S provides for the reopening of a claim 

“at any time within six years of the date of injury,” on the grounds of a change in 
condition.  The determination of whether to reopen a claim is discretionary with 
the ALJ.  Osborne v. Indus. Comm'n, 725 P.2d 63 (Colo. App. 1986).  As found, 
the Claimant’s petition to reopen was filed less than 6-years from the date of 
injury. 

 
c. A change of condition refers to a change in a claimant’s physical 

condition arising from the industrial injury after MMI.  See El Paso County 
Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); 
Donohoe v. ENT Federal Credit Union, W.C. No.4-171-210 [Indus. Claim 
Appeals Office (ICAO), September 15, 1995].  This is because MMI is the point in 
time when no further medical care is reasonably expected to improve the 
condition.  § 8-40-201 (11.5), C.R.S; City of Colorado Springs v. Indus. Claim 
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Appeals Office, 954 P.2d 637 (Colo. App. 1997).  As found, the Claimant 
experienced a worsening of condition after the talonavicular fusion of February 
28, 2012. 

 
d. The Claimant here sought to reopen based on a change in 

condition following surgical intervention and has demonstrated a change in 
condition which is causally connected to the original occupational injury. Chavez 
v. Indus. Comm’n, 714 P.2d 1328 (Colo. App. 1985).  Her weakened condition is 
a proximate cause of further deterioration. Thus, her additional treatment is a 
compensable consequence of her September 16, 2008 admitted industrial injury.  
Standard Metals Corp. v. Ball, 172 Colo. 510, 474, P.2d 622 (1970).   The 
medical documentation, coupled with Claimant’s credible testimony, establish 
that Claimant’s condition has worsened after the surgery of February 28, 2012, 
and since MMI, thus, warranting a reopening.  Claimant’s request for reopening 
of W.C. No. 4-774-375, pursuant to § 8-43-303, C.R.S., is supported by the 
record. 
 
Reasonable Necessity of Post-MMI Treatment Performed By Dr. Hahn 
 

e. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P.2d 583 (Colo. App. 1994).  The Claimant’s medical 
treatment is causally related to the admitted right foot injury on September 16, 
2008.  Also, medical treatment must be reasonably necessary to cure and relieve 
the effects of the industrial injury, or to prevent post-MMI deterioration.  §8-42-
101 (1) (a), C.R.S.  Morey Mercantile v. Flynt, 97 Colo. 163, 47 P.2d 864 (1935); 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  As 
found, all of the Claimant’s ATPs support the need for post-MMI talonavicular 
fusion for the Claimant’s right foot to prevent deterioration of Claimant’s 
condition.  The February 28, 2012 talonavicular fusion performed by ATP Hahn 
was reasonably necessary, and causally related to the Claimant’s September 16, 
2008 admitted injury. 

 
Maintenance Medical Benefits 

 
f. The Respondents are obligated to provide medical treatment 

reasonably needed to cure and relieve the Claimant of the effects of her injury.  § 
8-42-101 (1) (a), C.R.S.  The obligation to provide medical benefits is ongoing 
where there is substantial evidence in the record supporting the determination 
that future medical treatment is reasonably necessary to relieve the effects of the 
industrial injury, or prevent deterioration of the Claimant’s condition.  As found, 
the talonavicular fusion recommended by ATPs Ryan and Hahn was reasonably 
necessary to maintain the Claimant at her stabilized condition of MMI and to 
prevent deterioration thereof.  In this case, Dr. Hahn clearly set forth that the 
purpose of the proposed surgery was to prevent deterioration. 
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 g The Respondents are obligated to provide medical treatment 
reasonably needed maintain a claimant at MMI and to prevent a deterioration of 
her condition. See Grover v. Industrial Commission,  759 P.2d 705 (Colo. 1988).  
As found, the February 28, 2012 talonavicular fusion surgery was deemed 
reasonably necessary to maintain the Claimant at MMI and to prevent a 
deterioration of her RLE condition.  The success of the surgery was not 
guaranteed.  Indeed, in retrospect, it made the Claimant’s condition worse. 

 
h. Where, as here, the Claimant has established the probability of the 

need for future medical treatment, the Claimant is entitled to a general award of 
future medical benefits, subject to the Respondent’s right to contest the 
compensability of any particular treatment on grounds that treatment either is not 
authorized or is not reasonably necessary. See Holly Nursing Care Center v. 
Indus. Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Snyder v. Indus. 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997); See also Hanna v. Print 
Expeditors Inc., 77 P.3d 863 (Colo. App. 2003).  A priori, the Claimant has the 
continuing burden of proof to establish the reasonable necessity of a treatment 
procedure challenged by the Respondents.  As found, the surgery was deemed 
reasonably necessary by the Claimant’s ATP Dr. Hahn, whom the ALJ found 
more credible than Dr. Goldman, and, in retrospect, the surgery was not only 
unsuccessful, it made the Claimant’s condition worse. 

 
Temporary Total Disability 
 i. To establish entitlement to temporary disability benefits, the 
Claimant must prove that the industrial injury, has caused a “disability,” and that 
she suffered a wage loss which, “to some degree,” is the result of the industrial 
disability.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 
546 (Colo. 1995).  The term “disability,” as used in workers’ compensation cases, 
connotes two elements.  The first is “medical incapacity” evidenced by loss or 
reduction of bodily function.  There is no statutory requirement that the Claimant 
present medical opinion evidence from an attending physician establishing her 
physical disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 
1997).  Rather, the Claimant’s testimony alone is sufficient to establish a 
temporary “disability.”  Id.  In this claim, the Claimant’s testimony and Dr. Hahn’s 
February 28, 2012, medical report establish a disability as a result of the 
admitted industrial injury, and after the ensuing talonavicular fusion surgery of 
February 28, 2012, that warranted a reopening. 
  
 j. The second element is loss of wage earning capacity.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of the earning capacity 
element of “disability” may be evidenced by a complete or partial inability to work, 
or physical restrictions which preclude the claimant from securing employment.  
The testimony of Claimant establishes this element, as does Dr. Hahn’s detailed 
medical report and April 18, 2012 and  prescription for transportation.  The 
Claimant’s testimony about her limited mobility is credible, and supported by the 
medical records. 
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           k.         Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring and 
modified employment is not made available, and there is no actual return to 
work), TTD benefits are designed to compensate for a 100% temporary wage 
loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 107 (Colo. 
App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990).  As found,  
the Claimant has been experiencing a 100% temporary wage loss since 
February 28, 2012. 

 l. From February 28, 2012 and continuing, the Claimant has been 
unable to return to any job due to the effects of September 16, 2008 injury.  
Consequently, the Claimant is “disabled” under § 8-42-105, C.R.S., and is 
entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); 
Hendricks v. Keebler Company, W.C. No. 4-373-392 (ICAO, June 11, 1999).  As 
found, the admitted net TTD benefit rate, after the SSDI offset, is $567.11 per 
week, or $81.02 per day.  For the period from February 28, 2012 through the 
hearing date, July 12, 2012, both dates inclusive, a total of 136 days, the 
Claimant is entitled to net back TTD benefits of $11,018.14. 
 
Burden of Proof 
 
 m. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing entitlement to reopening and additional benefits.  §§ 
8-43-201 and 8-43-210, C.R.S. See City of Boulder v. Streeb, 706 P.2d 786 
(Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d 29 (Colo. App. 200).  A 
“preponderance of the evidence” is the quantum of evidence that makes a fact, 
or facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 
2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. 
Claim Appeals Office (ICAO), March 20, 2002].  Also see Ortiz v. Principi, 274 
F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals 
Office v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant has 
sustained her burden on post-MMI medical benefits, lost wage benefits and 
reopening. 
 
  
 ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 

A. The Claimant’s claim in W.C. No. 4-774-375 is hereby reopened. 
B. The Respondent shall pay the costs of the surgery performed by 

David B. Hahn, M.D., on February 28, 2012, as authorized, causally related and 
reasonably necessary post maximum medical improvement maintenance 
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medical care, as well as the costs of authorized and reasonably necessary, post-
reopening medical care and treatment, subject to the Division of Workers 
Compensation Medical Fee Schedule.  

 
 C. Based on the admitted net temporary total disability benefit rate, 
after the SSDI offset, of $567.11 per week, or $81.02 per day, the Respondent 
shall pay the Claimant for the period from February 28, 2012 through the hearing 
date, July 12, 2012, both dates inclusive, a total of 136 days, a total of 
$11,018.14, which is payable retroactively and forthwith.  From July 13, 2012 
until any of the conditions for cessation, or modification, of indemnity benefits 
occurs, as provided by law, the Respondent shall continue paying the Claimant 
net temporary total disability benefits of $567.11 per week. 
 

 D. The Respondent shall pay  the Claimant statutory interest at the 
rate of  eight percent (8%) per annum on all amounts of compensation due and 
not paid when due.  

 
E. Any and all issues not determined herein are reserved for future 

decision. 
 
 
 DATED this______day of July 2012. 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-848-452-02 

ISSUE 

 The following issue was raised for consideration at hearing: 

 1. Whether Claimant’s impairment rating should be converted to a 
whole person rating because the situs of Claimant’s functional impairment is not 
on the schedule.   

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following 
Findings of Fact are made. 

 1. Claimant is a female who is 44 years old.  She is right hand 
dominant.  She was employed by Employer as an office manager.  Claimant was 
responsible for supervising the file room, printing all fliers and preparing 
pamphlets for the County, and Claimant cuts paper. 
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 2. On September 23, 2010, Claimant injured herself while lifting a 
large metal storage cabinet.  Claimant strained her right arm. On March 3, 2011, 
Claimant underwent surgery on the right upper extremity. In the course of 
surgery, in order to correct the condition caused by the work injury, Claimant had 
a bone removed from the collarbone. Dr. Lindberg performed an arthroscopic 
subacromial decompression and excision of the distal clavicle of the right 
shoulder.  On July 18, 2011, Claimant was placed at maximum medical 
improvement (MMI).   

 3. At the time Claimant was placed at MMI, Claimant continued to 
experience pain from the collarbone into the neck.  Claimant also experienced 
pain in the right scapula and the right anterior portion of the neck.  Claimant 
testified credibly that she experiences this pain when she is engaged in 
repetitious activities.  At the date of hearing, Claimant credibly testified that she 
has pain in the collarbone, up the neck, and down the right arm.  On the date of 
hearing, Claimant credibly testified that stress and repetitious work increases her 
pain.  Claimant further testified that her condition improves when she rest and 
when she does not engage in repetitious work at home or at work.         

 4.  Following surgery, Claimant had a 15 lb. lifting restriction.  At MMI, 
Claimant had no restrictions, except for those which she self imposed.  Claimant 
attempted to lift 20 lbs and experienced severe pain in the neck and shoulder.  
Claimant’s pain requires her to use over the counter pain medication.  Claimant 
cannot use anything stronger because narcotic pain medication makes her sick.   

 5. Claimant has adjusted her work station to accommodate her pain 
and discomfort on the right side.  Claimant does not utilize a mouse on the right 
side of the computer anymore.  Claimant tries to avoid using the mouse for long 
periods at work because it causes her to experience pain in her shoulder, neck 
and collarbone.  The pain she experiences in the right collarbone is above the 
apex of the collarbone.   

 6. Routinely, Claimant cannot bring grocery into her house from her 
vehicle.  She experiences difficulty folding laundry and she cannot garden. 
Claimant cannot sleep on the right side and when she does she awakens with 
pain.  Claimant sleep is routinely interrupted because of pain from the work 
injury.  Claimant has changed mattresses since the work injury in order to 
accommodate her additional pain, but to no avail.  Claimant has pain in the right 
arm, scapula and neck.  Claimant is fatigued throughout her day because of 
sleep interruption. Claimant cannot carry the weight of her shoulder bag because 
of pain on the top of the shoulder. 

 7. Claimant testified credibly that she experienced pain at MMI and 
reported that to Dr. Papillion.  Claimant testified that she disagree with Dr. 
Papillion MMI report in which he reported that she did not have pain.  On July 11, 
2011, Dr. Vanderhorst medical record reflects that Claimant has no pain and 
requires no restrictions.    Claimant credibly testified that she had pain and her 
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activities of daily living were impacted by her work injury.  She did not believe 
that the physicians’ reports accurately reflected her condition.      

 8. On November 7, 2011, Claimant underwent a Division sponsored 
independent medical evaluation with Dr. Aschberger.  While the report does 
reflect that Claimant had full cervical range of motion and the Spurling maneuver 
was negative, the report also reflects that Claimant reported residual irritation 
and pain at the anterior and lateral shoulder.  Claimant also reported numbness 
and tingling.  Claimant was limited in lifting with pain at the shoulder and some 
pain with range of motion.  Claimant reported pain and tightness at the trapezius.  
Claimant reported her average pain to be 4 to 5 out of 10.      

     9. It is found that the situs of Claimant’s functional impairment extends 
beyond the arm at the shoulder and is therefore not on the schedule.  Since 
Claimant’s impairment is not found on the schedule, Claimant is entitled to a 
whole person impairment rating. 

CONCLUSIONS OF LAW 

 Having reached the foregoing Findings of Fact, the following Conclusions 
of Law are entered: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to Employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive 

of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

 
3. To sustain a finding in Claimant’s favor, the Claimant must do more 

than put the mind of the trier of fact in a state of equilibrium. If the evidence 
presented weighs evenly on both sides, the finder of fact must resolve the 
question against the party having the burden of proof. People v. Taylor, 618 P.2d 
1127 (Colo. 1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
 
 4. Claimant contends that she is entitled to a whole person impairment 
rating because her injury is not on the schedule.  Respondent argues that the situs 
of Claimant’s functional impairment is only on the right arm and does not extend 
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beyond the arm at the shoulder.  Since it is alleged that the right arm is the site of 
Claimant’s injury, Respondent contends that Claimant is entitled to a scheduled 
impairment rating.   
 
 5. Section 8-42-107 sets forth two different methods of compensating 
medical impairment.  Subsection (2) provides a schedule of disabilities and 
Subsection (8) provides a Division IME process for whole person ratings.  The 
threshold issue is application of the schedule and this is a determination of fact 
based upon a preponderance of the evidence.  The application of the schedule 
depends upon the situs of the functional impairment rather than just the situs of the 
original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 
(Colo. App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 366 
(Colo. App. 1996).   
 
 6. In this case, Claimant established by a preponderance of the 
evidence that the situs of her functional impairment extends beyond the arm at the 
shoulder and that Claimant is entitled to a whole person impairment.  Claimant has 
functional limitations to area in the shoulder and clavicle area which impact her 
performance of work duties and activities of daily living caused by the work injury.  
Claimant’s work injury extends beyond the right upper extremity at the shoulder.   
 
 7. Dr. Aschberger assigned Claimant an 11% whole person 
impairment for the work injury on September 23, 2010.  Claimant is entitled to a 
permanent partial disability award based on this rating.  

  

ORDER 

 It is therefore ordered that: 

 1. Respondent shall be liable to Claimant for a permanent partial 
disability award based on an 11% whole person impairment. 

 2. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

 3. All matters not determined herein are reserved for future 
determination. 

  If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
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above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _July 23, 2012______ 

 
Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-858-859-02 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant, giving  
Respondents’ counsel 3 working days after receipt thereof to file electronic 
objections as to form.  The proposed decision was filed, electronically, on July 
14, 2012.  No timely objections were filed.  After a consideration of the proposed 
decision, the ALJ has modified the proposal and hereby issues the following 
decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern compensability of 

an alleged low back occupational disease, with a date of onset of March 5, 2010 
and last injurious exposure on March 12, 2010.  If compensable, additional 
issues concern medical benefits, average weekly wage (AWW) and temporary 
disability from March 6, 2010 and continuing.   At the commencement of the 
hearing, the Respondents attempted to add the issue of penalties against the 
Claimant for “late reporting.”  Although the issue was designated on an earlier 
Response to Application for Hearing, it was not designated on the Respondents’ 
case information Sheet (CIS), dated June 6, 2012, the day before the hearing 
commenced.   The Claimant bears the burden of proof, by a preponderance of 
the evidence, on all issues that he designated for hearing.  The Respondents 
bear the burden on the issue of penalties for late reporting. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
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Preliminary Findings 
 
 1. At the commencement of the hearing, the parties stipulated that the 
Claimant’s AWW $912.50, 2/3rds of which is $608.33 per week, or $86.90 per 
day, which is less than the statutory cap for Fiscal year 2009/2010, and the ALJ 
so finds.  The parties stipulated, and the ALJ finds that the Claimant received 
Employer-financed Short Term Disability (STD) benefits, and later Employer-
financed Long-term Disability (LTD) benefits after the injury. 
 
 2.  The Claimant was employed by the Employer, as a make-up 
counter consultant in a department store in the Cherry Creek Mall in Denver, 
Colorado 
 
 3.   On February 16, 2010, the Claimant underwent removal of his gall 
bladder, which surgery was not related to his work, and from which surgery he 
recuperated by being off work until his return to work on March 5, 2010. 
 
 4.  The Claimant had never suffered from back problems before March 
5, 2010, and there are no medical records in evidence indicating prior back 
problems. 
 
March 5, 2010 and Aftermath 
 
 5.  After the Claimant returned to work on March 5, 2010, he had to 
move and retrieve items from several boxes full of cosmetics and these boxes 
varied in weight between 25 and 40 pounds. 
 
 6.  Within two hours of his return to work on March 5, 2010, the 
Claimant began to feel pain down his right leg and in his low back. 
 
 7.  The Claimant never felt a single, specific incident of pain from the 
lifting, bending and twisting he was doing as an ordinary part of his work on 
March 5, 2010.  The ALJ infers and finds that the Claimant either experienced a 
series of micro traumas to his back from the lifting activities; or, he experienced 
an acute event which cannot be pinpointed. 
 
 8.  After the Claimant reported his symptoms to his Employer on 
March 5, 2010, he was told to take the rest of the day off and to see his private 
doctor, David Cochrane, M.D., regarding his pain. 
 
 9.  The Claimant first saw Dr. Cochrane for his low back and leg pain 
on March 9, 2010 and Dr. Cochrane took the Claimant totally off work for a few 
days. 
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 10.  Because the low back and leg pain was never reported to anyone 
as a work related injury, no doctor treating the Claimant ever filled out a form 
M164 regarding either disability or work restrictions. 
 
 11.  The Claimant tried to return to work on March 12, 2010, but had to 
leave because of his low back and leg pain. 
 
 12.  The Claimant returned to Dr. Cochrane on March 15, 2010 and Dr. 
Cochrane referred the Claimant to orthopedic surgeon, David Wong, M.D., for 
evaluation and treatment regarding the Claimant’s back pain. 
 
 13.   On March 31, 2010, the Claimant was examined by Dr. Wong, who 
suspected and later confirmed a disc herniation at L4-5. 
 
 14.   Dr. Wong felt that in the absence of any previous low back 
problems, the disc herniation was related to Claimant's on-the-job injury. 
 
 15.   On July 16, 2010, Dr. Wong performed an L4-5 disc decompression 
surgery on the Claimant's low back. 
 
 16.   On June 16, 2011, the Claimant filed a Workers' Claim for 
Compensation. 
 
 17.   On July 12, 2011, the Respondents filed a Notice of Contest. 
 
 18.   On December 7, 2011, the Claimant attended an Independent 
Medical Examination (IME) at the Respondents' request with Dr. Reiss. 
 
 19.   In his report, Dr. Reiss stated that it was not uncommon to develop 
back pain without any particular injury. 
 
 20.   Additionally, Dr. Reiss wrote in his report that the Claimant gave a 
history of working with approximately 30 boxes of cosmetics which he 
consolidated into 15, weighing between 30 and 40 pounds, into which he needed 
to frequently look to retrieve items as he worked. 
 
 21.  Finally, in his report, Dr. Reiss stated that if indeed the Claimant 
performed the activities he related in the history then that certainly could have 
caused a lumbar strain and the subsequent pain as well.  This is not an opinion 
to a reasonable degree of medical probability, however, it does not refute a 
proposition of work-relatedness. 
 
 22.   In his deposition testimony, Dr. Reiss stated that he did not think 
the injury was likely because of the work performed by the Claimant on March 5, 
2010.  This is a slight change of opinion; and, it is now an opinion of unlikely 
causal relatedness. 
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 23.   Dr. Reiss was focused on seeking a clear-cut incident of lifting, 
bending or twisting which could have caused the injury and Dr. Reiss could not 
see it, nor did the Claimant.  Indeed, the only plausible cause of the Claimant’s 
disc herniation is an unknown lifting trauma on March 5, 2010. 
 
 24.  Or, if there was not a traumatic, acute event that caused the 
Claimant's disc herniation in his low back, but rather the injury was probably 
caused by accumulated micro-traumas to the Claimant's low back as a result of 
the bending, twisting and lifting incident to his work on March 5, 2010, which is 
the most probable date of the herniation of the Claimant's low back disc. 
 
 25.  Against a backdrop of the totality of the evidence, the ALJ has 
credibility concerns about accepting the opinion of the IME Dr. Reiss, which is 
that the Claimant could have, but probably did not injure his back upon his return 
to work on March 5, 2010.  This is waffle language that says work-relatedness is 
not probable.  The ALJ rejects this opinion/non-opinion. 
 
 26.  Based on the four corners of all of Dr. Wong’s reports, the ALJ 
infers and finds that it is Dr. Wong’s opinion that the Claimant’s lifting at work 
caused the herniated disc.  The ALJ finds the assessment of Dr. Wong, to be 
more persuasive and credible than Dr. Reiss’ assessment. 
 
 27.  The ALJ has considered the totality of the medical evidence, as 
well as the testimony of the Claimant, in making the determination regarding the 
issues to be decided. The ALJ finds that the Claimant presented credibly, he was 
not impeached and his testimony was consistent with the medical records.  
Therefore, the ALJ finds the Claimant’s testimony persuasive sand credible. 
 
 28.   Dr. Cochrane took the Claimant off work from the March 5, 2010 
through March 11, 2010 and Claimant tried to return to work on March 12, 2010 
but left work after a short time that day and has never returned to work. 
 
Penalties Against the Claimant for Late Reporting 
 
 29. The Claimant’s Worker’s Claim for Compensation, dated June 16, 
2011, was received by the Employer on that date.  The Respondents allege that 
this was their first notice that the Claimant was claiming a work injury.  Although 
the Respondents designated penalties for late reporting on an earlier Response 
to Application for Hearing, the Respondents did not designate it as an issue on 
their CIS, filed on June 6, 2012, the day before the hearing commenced. 
 
Ultimate Findings 
 
 30.  The ALJ finds that the Claimant has satisfied his burden and 
proven by a preponderance of the evidence that he suffered as an industrial 
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injury, a low back disc herniation, arising out of and in the course and scope of 
his employment for his Employer.  Therefore, the Claimant has proven, by a 
preponderance of the evidence, that he suffered a compensable injury. 
 
 31. The Claimant’s AWW is $912.50, 2/3rds of which is $608.33 per 
week, or $86.90 per day, which is less than the statutory cap for Fiscal year 
2009/2010.  After the Claimant’s injury, he received Employer-financed Short and 
Long-Term Disability benefits (STD and LTD). 
 
 32.   The Claimant has proven, by preponderant evidence that he did 
not, and could not, work without restrictions for the period March 5, 2010 through 
March 11, 2010, and that he earned no wages nor was he declared to be at 
maximum medical improvement (MMI) before March 11, 2010. 
 
 33. The Claimant has failed to prove entitlement to temporary disability 
benefits for the period March 12, 2010 through the date of the last session of the 
hearing on July 9, 2012. 
 
 34. The respondents have failed to prove, by preponderant evidence 
that they are entitled to late reporting issues because they waived this affirmative 
proposition.  See Kersting v. Indus. Comm’n, 39 Colo. App. 297, 567 P.2d 394 
(1977). 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
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motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found,  Dr. Reiss’ 
opnions border on non-opinions, whereas the four corners of all of Dr. Wong’s 
reports support a plausible inference that he is of the opinion to a reasonable 
degree of medical probability that the Claimant’s disc herniation is work-related.  
Furthermore, Dr. Wong’s opinions are consistent with the Claimant’s lay 
testimony, which is persuasive, credible and, essentially undisputed.  See, 
Annotation, Comment: Credibility of Witness Giving Un-contradicted Testimony 
as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is 
not free to disregard un-contradicted testimony.  The weight of the credible 
evidence supports a work-related disc herniation. 
 
Compensability 
 
 b. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” 
of the employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996).  There is no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits are awarded.  § 8-41-301 
(1) (c), C.R.S.  See Faulkner v. Indus. Claim Appeals Office, 24 P.3d 844 (Colo. 
App. 2000); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399 (Colo. App. 
2009); Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App. 
2008). The question of causation is generally one of fact for the determination by 
the ALJ.  Faulkner at 846; Eller at 399-400.   As found, the Claimant has 
established the causal relatedness of his disc herniation of March 5, 2010, to the 
performance of his job duties on that date. 
 
Penalties for Late Reporting 
 
 c. As found, the Claimant did not report the work-relatedness of his 
injury until June 16, 2011.  Although the Respondents designated this as an 
issue on their 2011 Response to Application for Hearing, as found, they failed to 
designate it as an issue on their CIS, filed June 6, 2012, the day before the 
commencement of the hearing.   Office of Administrative Courts Rules of 
Procedure (OACRP), Rule 20, 1 CCR 104-1, requires service of a CIS no more 
than twenty days and no less than five days prior to the commencement of the 
hearing.  Rule 20 (C) provides that the CIS shall list the issues remaining for 
hearing….. The argument has been made that CISs are for informational 
purposes only so the ALJ can manage his/her docket [Rule 20 (B)].  In 
interpreting a Rule, resort to the principles of statutory construction is 
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appropriate.  These provisions provide that statutes must be construed as a 
whole, and the several parts of a statute should reflect light upon each other.  
See People ex rel. Dunbar v. Gym of Am., Inc., 177 Colo. 97, 493 p.2d 660 
(1972).  Also, statutes should be harmonized.  See People in Interest of D.L.E., 
645 P.2d 271 (Colo. 1982).  Also see § 2-4-203, C.R.S.  The ALJ concludes that 
any argument that OACRP, Rule 20, is only for the judge’s case management 
purposes and not for due process notice of remaining issues for hearing-- to the 
opposing side would be without merit.  Further, an affirmative proposition that is 
not timely raised should be deemed waived.  See Kersting v. Indus. Comm’n, 
supra.  The ALJ concludes that the penalties for late reporting has been waived 
because it was not raised in a timely fashion because it was not raised in the 
CIS. 
 
Medical Benefits 
 
 d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s 
medical treatment is causally related to the disc herniation of March 5, 2010.  
Also, medical treatment must be reasonably necessary to cure and relieve the 
effects of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey 
Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and is reasonably 
necessary.  Further all medical referrals made by the Employer as a result of the 
work injury were authorized. 
 
Temporary Disability 
 
 e. As found, the Claimant has proven temporary total disability (TTD) 
from March 5, 2010 through March 11, 2010, both dates inclusive, a total of six 
days.  excluding the first three days [See § 8-42-103 (1) (b), C.R.S.].  Therefore, 
the Claimant is entitled to three days in TTD benefits, or an aggregate amount of 
$260.70, with an offset for Employer-financed STD and LTD subtracted from this 
amount. 
 
Burden of Proof 

 
f. The injured worker has the burden of proof, by a preponderance of 

the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder 
v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 
12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  
29 (Colo. App. 2000).  Also, the burden of proof is generally placed on the party 
asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 
535 (Colo. App. 1992).   A “preponderance of the evidence” is that quantum of 
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evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., 
W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   
Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” 
means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 
1984).  As found, the Claimant has sustained his burden with respect to 
compensability, medical benefits if authorized, and three days TTD benefits.  
The Claimant has failed to sustain his burden with respect to TTD from March 
12, 2010 through July 9, 2012.  The Respondents sustained their burden with 
respect to STD and LTD offsets in amounts to be subsequently determined.  
The Respondents failed to sustain their burden with respect to penalties 
against the Claimant for late reporting because they waived this affirmative 
proposition, as concluded above. 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant sustained a compensable disc herniation on March 5, 
2010. 
. 
 B. The Respondents shall pay the all of the costs of authorized, 
causally related and reasonably necessary medical care and treatment for the 
disc herniation of March 5, 2010, subject to the Division of Workers 
Compensation Medical Fee Schedule. 
 
 C. The Respondents shall pay the Claimant aggregate temporary total 
disability benefits of $260.70, with the Employer-financed Short and Long-Term 
Disability benefits deducted as an offset. 
 
 D. Any and all claims for temporary disability benefits from March 12, 
2010 through July 9, 2012 are hereby denied and dismissed. 
 
 E. Any and all claims for penalties against the Claimant for late 
reporting are hereby denied and dismissed. 
 
 F. The Respondents shall pay the Claimant statutory interest at the 
rate of eight percent (8%) per annum on all amounts of indemnity benefits due 
and not paid when due. 
 
 G. Any and all issues not determined herein are reserved for future 
decision. 
  

DATED this______day of July 2012. 
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____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-499-03 

ISSUES 

The issues endorsed by the Claimant in his Application for Hearing and 
Notice to Set and to be decided are: 

1. The Claimant’s entitlement to temporary total disability (TTD) 
benefits from December 21, 2011 through January 13, 2012; 

2. The Claimant’s entitlement to permanent partial disability benefits 
beyond those admitted to in the final admission of liability (FAL); 

3. Disfigurement. 

 

FINDINGS OF FACT 

1. The Claimant suffered an admitted work related injury to his right 
middle finger on August 19, 2011. 

2. The Claimant was paid TTD benefits while totally disabled. 

3. On December 21, 2011 the Claimant was examined by the 
authorized treating physician Dr. Williams. 

4. The Claimant testified that during this visit he was told by Dr. 
Williams that he would be off work until January 13, 2012.  The ALJ finds the 
Claimant’s testimony in this regard to be credible. 

5. At the conclusion of the December 21, 2011 the Claimant was 
given a WC M164, Physician’s Report of Worker’s Compensation Injury, which 
corroborates the Claimant’s testimony that he was to be off work until January 
13, 2012, in that it states that the Claimant will be able to return to full duty on 
January 13, 2011. 

6. In fact the Claimant was not returned to full duty until January 17, 
2012. 
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7. In a narrative report concerning the Claimant’s December 21, 2011 
visit under the Plan: portion, it states “Work restrictions: He may do regular duty 
without restrictions.” 

8. The Claimant testified that he did not receive the narrative report. 

9. On February 21, 2012 Dr. Williams responded to an inquiry from 
the Respondents’ attorney stating that the Claimant was allowed to return to work 
on December 21, 2011.  The ALJ notes that this ‘clarification’ was received well 
after the period of contested TTD benefits herein. 

10. The ALJ finds that the Claimant was not given written 
documentation to indicate a return to work earlier than January 13, 2012. 

11. The Claimant has established that it is more likely than not that he 
is entitled to TTD benefits for the period December 21, 2011 through January 13, 
2012. 

12. The ALJ finds that the Claimant is entitled to TTD benefits from 
December 21, 2011 through January 13, 2012. 

13. The impairment report of Dr. Williams indicates that the Claimant 
had a 70% scheduled impairment of his right middle finger.  The worksheet then 
converts the middle finger rating to a 14% hand impairment and that is then 
converted to a 13% upper extremity impairment. The rating is then converted to 
an 8% whole person impairment. 

14. In the FAL dated March 23, 2012 the Respondent-Insurer admitted 
for the 70% impairment to the middle finger. 

15. The medical records establish that the Claimant’s impairment is 
limited to his right middle finger and not beyond. 

16. The Claimant failed to establish that it is more likely than not that he 
suffered an impairment beyond the middle finger. 

17. The ALJ finds that as a result of his August 19, 2011 work injury, 
the Claimant has a visible disfigurement to the body consisting of a deformity of 
the right middle finger causing the finger to have the permanent appearance of a 
swan’s neck. 

18. The Claimant raised the issue of payment for mileage he incurred 
while driving to the Respondent attorney’s office on the day before the hearing.  
The issue has not been endorsed by either party and was not tried by consent of 
the Respondent.  Therefore, the ALJ makes no decision concerning mileage. 

19. The Claimant also raised the issue of treatment after maximum 
medical improvement. This issue was not endorsed by either party and was not 
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tried by consent. Therefore, the ALJ makes no decision concerning post-MMI 
treatment.  It should be noted however, that the Respondent-Insurer admitted for 
post-MMI maintenance medical benefits. 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
Respondents, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, C.R.S.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of the respondents.  Section 8-43-201, C.R.S. 

When determining credibility, the ALJ considers, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The Claimant is entitled to TTD benefits if the injury caused a disability, 
the disability caused the claimant to leave work, and the claimant missed more 
than three regular working days.  TTD benefits continue until the occurrence of 
one of the four terminating events specified in section 8-42-105(3), C.R.S.  PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

Section 8-42-105(3)(c) provides that, 

Temporary total disability benefits shall continue until the first occurrence of any 
one of the following: 

.     .     . 

(c) The attending physician gives the employee a written release to return to 
regular employment;  .  .  . 
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As found, the ALJ concludes that the Claimant did not receive written 
notification of a return to regular duty until January 17, 2012. 

Section 8-42-107 sets forth two different methods of compensating 
medical impairment.  Subsection (2) provides a schedule of disabilities and 
Subsection (8) provides a Division IME process for whole person ratings.  The 
threshold issue is application of the schedule and this is a determination of fact 
based upon a preponderance of the evidence.  The application of the schedule 
depends upon the “situs of the functional impairment” rather than just the situs of 
the original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 
803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 
366 (Colo. App. 1996). 

The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that situs of his impairment extends beyond the 
right middle finger. Consequently, the Claimant is limited to 70% of the right 
middle finger for this functional impairment.The ALJ concludes that as a result of 
his August 19, 2011 work injury, the Claimant has a visible disfigurement to the 
body consisting of a deformity of the right middle finger causing the finger to have 
the permanent appearance of a swan’s neck. The Claimant has sustained a 
serious permanent disfigurement to areas of the body normally exposed to public 
view, which entitles the Claimant to additional compensation. Section 8-42-108 
(1), C.R.S. 

The ALJ concludes that Respondent-Insurer shall pay the Claimant 
$1,000.00 for that disfigurement. The Respondent-Insurer shall be given credit 
for any amount previously paid for disfigurement in connection with this claim. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant temporary total 
disability benefits from December 21, 2011 through January 13, 2012. 

2. The Claimant’s request for additional permanent impairment 
benefits is denied and dismissed. 

3. The Respondent-Insurer shall pay the Claimant $1,000.00 for 
disfigurement. The Respondent-Insurer shall be given credit for any amount 
previously paid for disfigurement in connection with this claim. 

4. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: July 24, 201 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 
 
 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-335-01 

ISSUES 

The issues to be determined are as endorsed on the Claimant’s 
application for an expedited hearing, that is: 

Compensability; and, 
Medical. 

FINDINGS OF FACT 

The Claimant is a 43 year old male who works for the Respondent-Employer as a 
mechanic where his duties include various auto diagnostics and repairs. The 
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requirements of the job include lifting 51-100 pounds occasionally, 21-50 pounds 
frequently, and lifting 11-20 pounds constantly. 
The Claimant was hired on or about October 6, 2011. 
Sometime in the beginning of April 2012 the Claimant, while at home, noticed a 
bulge in his groin. The Claimant had an idea of what was wrong and went to his 
personal physician, Dr. Henley.  Dr. Henley advised the Claimant that he needed 
a surgeon and referred the Claimant to Dr. Burns. 
The Claimant then felt that he needed to find out about getting time off for 
surgery and called *A at the Respondent-Employer’s to determine how much 
time he had available.  
The Claimant advised *A that he had seen a doctor for a hernia and needed time 
off for the surgery.  *A asked the Claimant how it happened and the Claimant 
merely responded, “How do you think?” 
*A, out of an abundance of caution, had the Claimant file a claim for workers’ 
compensation, although the Claimant told her that he didn’t know if it had 
happened at work or not. 
The Respondent-Employer referred the Claimant to Dr. Dickson.  Dr. Dickson 
diagnosed a right inguinal hernia. Dr. Dickson referred the Claimant to a surgeon 
but the claim was then denied by the Respondent-Insurer. The Claimant then 
proceeded to have surgery by Dr. Burns. 
The Claimant testified at hearing.  He cannot remember any specific incident 
which may have caused the hernia.  He was at home when he incidentally 
noticed the swelling. He would not have noticed it work since he wouldn’t be 
inspecting his groin at work. 
The Claimant said that it took about one week to get in to see his primary care 
physician.  When asked, the Claimant said he wasn’t one hundred percent sure 
when it occurred.  
The Claimant has been a mechanic off and on for the past 16 years.  The 
Claimant has never previously had a hernia. 
Dr. Sanidas conducted a review of the Claimant’s medical records.  Dr. Sanidas 
ultimately opined: I have reviewed the patient’s records. He gives no history of 
any sudden onset of pain in his right groin while doing his work. Per his history, 
he only noticed it three or four weeks before coming to the doctor. He gives no 
history of any trauma. Consequently, after review of the records and 
documentation given to me, there is no probable relationship between this hernia 
and any incident involving [the Claimant’s] work. 
Prior to providing his ultimate opinion Dr. Sanidas responded to Respondents 
attorney’s question to discuss the most common causes of inguinal hernia in 
males, as follows:  The most common cause of inguinal hernia in males is the 
lifting of heavy objects, and frequently objects that are not even heavy. Other 
common causes of hernias include congenital defects in the inguinal canal in 
which the patient is born with a hernia and does not realize it until a later date, or 
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sometimes it appears to be on one side and it is fixed early on after birth, and 
there is also one on the other side, which shows up later. 
The ALJ finds the Claimant to be credible. 
Based upon a totality of the evidence presented the ALJ finds that the Claimant 
has established that it is more likely than not that the Claimant’s inguinal hernia 
arose out of and in the course of his employment with the Respondent-Employer. 
The ALJ finds that the Claimant has established that it is more likely than not that 
the Respondent-Insurer is responsible for all reasonable and necessary medical 
care to cure or relieve the Claimant from the effects of his injury.   

 
CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-
40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to Respondents, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of the respondents.  Section 8-43-201, C.R.S. 
The claimant has the burden to establish that his injuries arose out of and 
within the course and scope of his employment.  Section 8-41-301(1)(b), 
C.R.S.  There is no presumption that injuries, which occur in the course of 
employment necessarily, arise out of employment.  See, Finn v. Industrial 
Comm’n, 165 Colo. 106, 437 P.2d 542 (1968).  The burden is on the claimant 
to prove a causal relationship between his employment and his injury or 
condition.  See, Industrial Comm’n v. London & Lancashire Indem. Co., 135 
Colo. 372, 311 P.2d 705 (1957). 
An injury or condition arises out of employment if “there is a causal connection 
between the duties of employment and the injuries suffered.”  Deterts v.Times 
Pub. Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).   
A "compensable" industrial accident is one which results in an injury requiring 
medical treatment or causing disability. See § 8-41-301(1)(c), C.R.S. 2010 
(requiring that injury or death be proximately caused by occupational accident 
or disease as a condition of recovery). A claimant must prove that a work injury 
directly and proximately caused the condition for which benefits are sought, 
see Wal-Mart Stores, Inc. v. Indus. Claim Appeals Office, 989 P.2d 251, 252 
(Colo. App. 1999), and that the injury was not merely a manifestation of a pre-
existing condition. See Nat'l Health Labs. v. Indus. Claim Appeals Office, 844 
P.2d 1259, 1260 (Colo. App. 1992) (a disease or condition will be compensable 
even if the direct cause of an accident is the employee's pre-existing idiopathic 
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disease or condition as long as the conditions or circumstances of employment 
contributed to the accident or to the injuries sustained). However, the existence 
of a pre-existing medical condition will not preclude the claimant from suffering 
a compensable injury if the industrial accident aggravates that condition and, 
thus, proximately causes the disability or need for treatment. H & H Warehouse 
v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990). 
Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any benefits are awarded.  
Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. App. 2000); 
Section 8-41-301(1)(c), C.R.S. 
The evidence must establish the causal connection with reasonable probability, 
not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 491 
P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
supported by substantial evidence, which would warrant a reasonable belief in 
the existence of facts supporting a particular finding.  F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1985).  An award of benefits may not be based 
upon or denied upon speculation or conjecture.  Deines Bros. v. Indus. 
Comm’n, 125 Colo. 258, 242 P.2d 600 (1952); Indus. Comm’n v. Havens, 136 
Colo. 111, 134 P.2d 698 (1957).  
When determining credibility, the ALJ considers, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance 
Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A 
Workers' Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S. 
The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 
The mere fact that an injury occurs at work does not establish the requisite 
causal relationship to demonstrate that the injury arose out of the employment. 
Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). Proof that 
something happened at work, without more, is insufficient to carry burden of 
proof. Finn v. Industrial Commission, 165 Colo. 106 (1968).  
The corollary is also true.  The mere fact that an injury is made known to a 
Claimant at home does not, in and of itself, defeat the finding of a causal 
relationship between the injury and work. 
In the instant case the Claimant first noticed a bulge in his groin incidentally, 
while he was at home.  There was no pain involved and negates a traumatic 
event occurring at home. 
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Dr. Sanidas points out that the most common cause of inguinal hernia in males 
is lifting either heavy or not so heavy objects. Other causes involve congenital 
defects, however, the Claimant is 43 years old without any history of hernia. 
The Claimant’s job duties clearly put him in a position where the development 
of a hernia is increased. 
Dr. Sanidas opinion of non-work relatedness is based upon the fact that the 
Claimant did not feel the sudden onset of pain while at work. But neither did he 
feel the sudden onset of pain at home. 
The Respondents counsel argues that there is no showing of an incident at 
work that establishes the injury.  While there is no direct evidence, the ALJ 
finds that the totality of the circumstantial evidence establishes the requisite 
direct causal link to the Claimant’s employment. 
Based upon a totality of the evidence presented the ALJ concludes that the 
Claimant has established by a preponderance of the evidence  that the 
Claimant’s inguinal hernia arose out of and in the course of his employment 
with the Respondent-Employer, and is compensable. 
“The claimant bears the burden of proof to establish the right to specific 
medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 
(March 31, 2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990). 
The Claimant has the burden of proving that requested medical treatment is 
reasonable, necessary and related to a work injury.  Specifically, C.R.S. § 8-42-
101(1)(a) provides the following directive on this issue: “Every employer . . . 
shall furnish such medical [treatment]. . . as may reasonably be needed at the 
time of the injury or occupational disease and thereafter during the disability to 
cure and relieve the employee from the effects of the injury.” 
The Respondents are liable for authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.  C.R.S. §8-
42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  
Employers have thus been required to provide services that are either 
medically necessary for the treatment of a claimant’s injuries or incidental to 
obtaining treatment.  In re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 
2007).   
The ALJ concludes that the Claimant has established by a preponderance of 
the evidence that the Respondent-Insurer is responsible for all reasonable and 
necessary medical care to cure or relieve the Claimant from the effects of his 
work injury.   

 
ORDER 

 It is therefore ordered that: 
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1. The Claimant’s claim is compensable under the Workers’ 
Compensation Act of Colorado. 
2. The Respondent-Insurer is responsible for all reasonable, 
necessary, and related medical care to cure or relieve the Claimant from 
the effects of his injury. 
3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination.  
 
Donald E. Walsh 

Administrative Law Judge 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-876-945-01 

ISSUES 

1. Whether Claimant suffered an injury which is compensable under 
the Workers’ Compensation Act of Colorado. 
 
2. Whether Claimant is entitled to a general award of any and all 
reasonable and necessary medical benefits to bring Claimant to MMI. 
 
3. Whether Claimant is entitled to an authorized treating provider.   
 
4. Whether Claimant is entitled to temporary disability benefits for the 
compensable injury. 
 
5. What amount accurately reflects Claimant’s average weekly wage.    

FINDINGS OF FACT 

1.The Claimant was employed by the Respondent at the time of her injury 
on January 12, 2012.   

2.The Claimant testified that she simply lost her footing and just fell.  She 
further testified that there was no water or fluid of any kind which would have 
caused her to slip, that there was no obstacle of any kind over which she would 
have tripped, or that she fell due to some kind of interaction or encounter with 
another individual. Video evidence shown at the hearing supports the Claimant’s 
testimony to an extent. 
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3.On January 12, 2012 following the incident in which the Claimant was 
injured, the Claimant’s supervisor, *B, received radio notification from the 
Claimant reporting that the Claimant had fallen. 

4.*B requested that the Claimant come to her office in order to complete a 
Workers’ Compensation First Report.  *B asked the Claimant how the injury 
occurred; the Claimant responded that she slipped. Additionally, *B inquired of 
the Claimant whether there was any water on the floor which would have caused 
the Claimant to slip; the Claimant’s response was no.  

5.*B had the Claimant complete a Workers’ Compensation incident report.  
The report stated, “On January 12, 2012, I, [the Claimant], was conducting a 
round in D Pod Day Hall 5 when I slipped and fell.”   

6.After completing the Workers’ Compensation First Report of Injury and 
other paperwork, the Claimant left work and presented to the St. Thomas More 
Hospital Emergency Room on January 12, 2012.  She testified that when she 
described the nature of her injury to the emergency room treatment providers, 
she told them that she had slipped.  The medical records indicate that the 
Claimant was suffering symptoms relative to the left ankle and knee, which were 
associated with a fall at work wherein the Claimant’s left ankle inverted causing 
her to fall.  It was noted at that time that the Claimant had no previous injuries or 
conditions relating to her left ankle and knee.  The Claimant was treated and 
released and instructed to follow up with an occupational medicine physician.  
The record clearly indicates that the “Context/Mechanism of injury” was an 
‘inversion.’ 

7.The following day, on January 13, 2012, the Claimant was seen by 
physician’s assistant Mr. Steven Quakenbush, Centura Centers for Occupational 
Medicine (CCOM). During this visit the Claimant was evaluated by Mr. 
Quakenbush and completed an entry form. The Claimant wrote on the form that 
her injury occurred when she slipped and fell.   

8.During Mr. Quakenbush’s evaluation of the Claimant, the Claimant told 
Mr. Quakenbush that she did not trip over any obstacle and that she did not 
recall any fluid on the floor which would have caused her to slip and that she did 
not even remember slipping.  

9.After examining and evaluating the Claimant, Mr. Quakenbush testified 
that he found no evidence of an occupational injury, nor could he identify any 
work related mechanism of injury.   

10.After Mr. Quakenbush’s initial examination and evaluation of the 
Claimant on January 13, 2012, the Claimant returned to Mr. Quakenbush for 
follow-up medical visits on January 16, 2012 and January 19, 2012.  Mr. 
Quakenbush testified that after these additional examinations and evaluations of 
the Claimant, he maintained his medical opinion that the Claimant did not suffer a 
work related injury as there was no work related mechanism of injury. 
Additionally, Mr. Quakenbush testified that he confirmed his medical opinion and 
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diagnosis with his supervising physician, Dr. Richard Nanes, and nurse case 
manager, Nancy VanEtten.   

11.Mr. Quakenbush also testified that there was nothing at work that would 
have caused her injury, and that the slip and fall that Claimant sustained resulting 
in injury to her left ankle and knee could have happened anywhere at any time. 

12.After the Claimant’s visit with Mr. Quakenbush on January 19, 2012 the 
Respondent denied liability for the claim and Mr. Quakenbush would no longer 
see the Claimant as a result of non-medical reasons. 

13.The ALJ viewed the video evidence. 
14.The ALJ finds that the Claimant was facing a cell handing a cleaning kit 

to an inmate through a slot in the cell door, she then turned to her right and as 
she started walking from the turn her left ankle inverted, causing her to fall. 

15.The ALJ finds that this is not an unexplained fall. 
16.The Claimant missed work beginning on January 24, 2012 through and 

including February 19, 2012. The Claimant returned to full duty on February 20, 
2012. 

17.The Claimant is a salaried employee who earns $3,273.00 per month, 
which equates to an average weekly wage of $755.31.  This is the base pay. 
However, the Claimant works the night shift and, therefore, receives a 7.4% shift 
differential payment.  The 7.4% of $755.31 per week equals $55.89.  When the 
salary wage of $755.31 is added to the shift differential of $55.89, the Claimant’s 
actual average weekly wage is $811.20. 

18.The ALJ finds that the Claimant has established that it is more likely than 
not that she sustained an injury to her left ankle and left knee that arose out of 
and was in the course of her employment with the Respondent. 

19.The ALJ finds that the Claimant has established that it is more likely than 
not that she is entitled to all reasonable, necessary, and related medical care to 
cure or relieve her from the effects of her work related injuries. 

20.The ALJ finds that the Claimant has established that it is more likely than 
not that she is entitled to temporary total disability benefits starting on January 
24, 2012 up to and including February 20, 2012. 

21.The ALJ finds that the Claimant has established that it is more likely than 
not that she is entitled to select her own authorized treating physician due to the 
Respondent denying medical care. 

22.The ALJ finds that the Claimant has established that it is more likely than 
not that her average weekly wage is $811.20. 

CONCLUSIONS OF LAW 

1. A claimant bears the burden of establishing that his claim is compensable 
by a preponderance of the evidence, §8-43-201, C.R.S.  To establish that an 
injury arose out of employee’s employment, “the claimant must show a causal 
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connection between the employment and injury such that the injury has its origins 
in the employee’s work related functions and is sufficiently related to those 
functions to be considered part of the employment contract.” Madden v. Mountain 
W. Fabricators, 977 P.2d 861, 863 (Colo. 1999). 
2. In the present case, the claimant did not suffer an injury that arose out of 
her employment.  The evidence in this case, including claimant’s own testimony, 
unequivocally establishes that the claimant simply fell for no explained reason.  
Since the date of claimant’s injury, January 12, 2012, through the date of 
hearing, June 14, 2012, claimant consistently explained that she simply lost her 
footing and fell down.  She admits that there was no water or other fluid on the 
floor which caused her to slip, and that there was no obstacle over which she 
tripped.   
3. An injury arises out of employment if “there is a causal connection 
between the duties of employment and the injury suffered.”  Deterts v. Times 
Publishing Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).  A fall by an employee 
while at work, where neither the cause of the fall nor the resulting injury bears 
any special relation to the work performed or the conditions under which the work 
was performed, though it arises “in the course of” the employment, does not arise 
“out of” the employment.  See Finn v. Industrial Commission, 165 Colo. 106, 437 
P.2d 542 (1968); Gabe’s Rubber Co. v. Industrial Commission, 705 P.2d 6 (Colo. 
App. 1985); Erwin v. Industrial Commission, 695 P.2d 763 (Colo. App. 1984).  
Such a fall is an unexplained fall, any injury resulting therefrom is idiopathic, and 
the claim is not compensable under the workers’ compensation system.   
4. Here, however, there is an explanation for the fall. The Claimant was 
walking on her rounds when she turned and began to walk away from a cell 
when her left ankle inverted causing her to fall. There is a distinct event and 
mechanism of injury.  Thus, the fall here is compensable. 
5. The Respondents are liable for medical treatment which is reasonably 
necessary to cure and relieve the effects of the industrial injury. § 8-42-101 
(1)(a), C.R.S. (2009); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 
(Colo. App. 1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 
1995). Where a Claimant’s entitlement to benefits is disputed, the Claimant has 
the burden to prove a casual relationship between a work-related injury and the 
condition for which benefits or  compensation are sought. Snyder v. Industrial 
Claim Appeals Office, 942 P .2d 1337 (Colo.App. 1997). Whether the Claimant 
sustained his burden of proof is generally a factual question for resolution by the 
ALJ. City of Durango v. Dunagan, 939 P .2d 496 (Colo.App. 1997). 
6. The evidence clearly established the Claimant’s need for all reasonable 
and necessary, medical care related to her fall. 
7. Section 8-43-404(5) C.R.S. 2006, implicitly contemplates that the 
respondent will designate a physician who is willing to provide treatment. See 
Ruybal v. University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988); 
Tellez v. Teledyne Waterpik, W.C. No. 3-990-062, (March 24, 1992), aff'd., 
Teledyne Water Pic v. Industrial Claim Appeals Office, (Colo. App. 92CA0643, 
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December 24, 1992) (not selected for publication). Therefore, if the physician 
selected by the respondent refuses to treat the claimant for non-medical reasons, 
and the respondent fails to appoint a new treating physician, the right of selection 
passes to the claimant, and the physician selected by the claimant is authorized. 
See Ruybal v. University Health Sciences Center, supra; Teledyne Water Pic v. 
Industrial Claim Appeals Office, supra; Buhrmann v. University of Colorado 
Health Sciences Center, W.C. No. 4-253-689 (November 4, 1996); Ragan v 
Dominion Services, Inc., W.C. No. 4-127-475, (September 3, 1993). 
8. Whether the authorized treating physician refused to treat the claimant for 
non-medical reasons, whether the claimant notified the respondent of his request 
for treatment prior to his selection of a treating physician, and whether the 
respondent designated a physician who was willing to treat the condition are 
questions of fact for resolution by the ALJ. Ruybal v. University Health Sciences 
Center, supra; See Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. 
App. 2000); Medina v. La Jara Potato Growers, W.C. No. 4-128-326 (June 1, 
1998). 
9. In this case, the Respondent initially designated CCOM to treat her work-
related injuries.  However, the medical records make clear that Claimant had 
been diagnosed with an injury for which Mr. Quakenbush was treating her.  Mr. 
Quakenbush proscribed medications and physical therapy for the left ankle 
injury.  However, prior to Claimant’s scheduled follow up on January 23, 2012, 
the Respondents denied the claim and conveyed this information to CCOM who 
promptly canceled the appointment.  Therefore, Respondents have lost the right 
to dictate medical care and that right has passed to the Claimant.   
10. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits. PDM Molding, Inc. v. Stanberg, supra.  
11. In this case, it is undisputed that the Claimant missed work from January 
24, 2012 through February 19, 2012 due to her ankle injury.   

12. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that she sustained an injury to her left ankle 
and left knee that arose out of and was in the course of her employment with 
the Respondent. 

13. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that she is entitled to all reasonable, 
necessary, and related medical care to cure or relieve her from the effects of 
her work related injuries. 



 345 

14. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that she is entitled to temporary total disability 
benefits starting on January 24, 2012 up to and including February 20, 2012. 

15. The ALJ concludes that the Claimant has established that by 
a preponderance of the evidence that she is entitled to select her own 
authorized treating physician due to the Respondent denying medical care. 

16. The ALJ concludes that the Claimant has established that by 
a preponderance of the evidence that her average weekly wage is $811.20. 

  ORDER 

 It is therefore ordered that: 
1. The Claimant’s claim is compensable under the Workers’ 
Compensation Act of Colorado. 
2. The Respondent is responsible for all reasonable, necessary, and 
related medical care to cure or relieve the Claimant from the effects of her 
injury. 
3. The Respondent shall pay the Claimant temporary total disability 
benefits from January 24, 2012 through and including January 19, 2012. 
4. The Claimant shall select an authorized treating physician. 
5. The Claimant’ average weekly wage is $811.20. 
6. The Respondent shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

 
 
Donald E. Walsh 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-657-899-02 
  
 
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant, giving 
counsel for Respondents 3 working days after receipt thereof to file electronic 
objections as to form.  The proposed decision was filed, electronically, on July 
23, 2012.  On July 25, 2012, counsel for the Respondents enquired as to 
whether the decision had yet been issued.  By virtue of this inquiry, the ALJ infers 
and finds that the Respondents have chosen not to file any objections as to form.  



 346 

After a consideration of the proposed decision, the ALJ has modified the 
proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern the Claimant’s 

Petition to Reopen; and, if reopened, medical benefits.  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant initially injured her neck on July 29, 2005, which 
caused headaches, neck pain, and bilateral upper extremity pain.  She was 
placed at maximum medical improvement (MMI) on January 25, 2007.     
 
 2. The Claimant’s primary treating physician (ATP) was Hugh 
Macaulay, III, M.D.   In his January 25, 2007, report, he provided the Claimant 
with a 10% rating per Table 53 of the AMA Guides to the Evaluation of 
Permanent Impairment, 3rd Ed. Rev., and 16% for loss of cervical range of 
motion, which combined for a 24% whole person rating.  He placed the Claimant 
on permanent restrictions of no lifting more than 25 lbs., 10 lbs. frequently, which 
he stated put her in the light duty category.  He recommended four additional 
visits with Dr. Joel Cohen, a prescription of BuSpar for anxiety, and discharged 
her from care. 
 
 3. The Respondents filed a Final Admission of Liability (FAL) on 
February 1, 2007, admitting to a 24% whole person permanent medical 
impairment rating, and to post-MMI medical benefits, with an MMI date of 
January 25, 2007. 
 
 4. The Claimant filed a Petition to Reopen, based on a change in 
medical condition, on November 29, 2011, more than 6 years after the admitted 
injury date and more than 2 years after the last benefit became due and payable.  
The Respondents, however, did not timely raise the affirmative defense of statute 
of limitations.  Therefore, the Respondents waived the statute of limitations 
defense.  Indeed, the Respondents’ Response to Application for Hearing, mailed 
February 8, 2012, did not raise statute of limitations.  The Respondents did not 
file a Case Information Sheet (CIS), pursuant to Rule 20 of the Office of 
Administrative Courts Rules of Procedure (OACRP), 1 CCR 104-1.  The 
Respondents first raised the statute of limitations defense in closing argument at 
the conclusion of the hearing. 
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 5. Mark Treihaft, M.D., a neurologist, conducted an EMG/NCV on May 
15, 2007, which revealed mild to moderately severe left carpal tunnel syndrome, 
and borderline conduction in the right carpal tunnel region. 
 
 6. On August 1, 2007, the Claimant had complained to Dr. Macaulay 
of aching across her upper trapezius and occipital regions, pins and needles in 
the bilateral deltoid region, numbness in the dorsal aspect of both forearms and 
hands, and of having more headaches.  She advised him that she had quit a job 
as a home health care aid because she was concerned she was going to drop 
someone.  Dr. Macaulay’s evaluation revealed tightening in the bilateral upper 
trapezius musculature, full range of cervical motion, 4/5 strength in the left upper 
extremity.  He recommended four maintenance visits with Dr. LaFontano and Dr. 
Cohen. 
 
 7. Dr. Treihaft conducted another EMG/NCV on May 6, 2008, which 
revealed slightly broad units in the left abductor pollicis brevis and moderately 
severe right carpal tunnel syndrome.  The previous delays across the left carpal 
tunnel region had resolved. 
 
 8. The Claimant continued treating with Dr. Macaulay until Tony 
Euser, M.D., took over her case in November 2009.  Dr. Euser is board certified 
in family medicine and is fully Level II accredited by the Division of Workers’ 
Compensation (DOWC).  Dr. Euser was qualified as an expert in medicine 
generally, family medicine, and the evaluation of work-related phenomenon.  He 
testified by telephone. 
 
 9. The Claimant saw Dr. Euser on October 14, 2010.  She complained 
of inability to perform her job duties because of increased pain and weakness in 
the right arm, difficulties performing daily tasks such as brushing her hair and 
teeth, and continuously dropping an iron at work at the dry cleaners where she 
worked.  According to Dr. Euser, the Claimant was no longer at MMI as of that 
date.  The Claimant’s overall condition, including her continued and worsening 
headaches, the pain and weakness in her right upper extremity, and the 
restrictions in her work capacity led Dr. Euser to this conclusion.  The ALJ finds 
that Dr. Euser is trained in the medical and legal concept of MMI, and finds his 
testimony highly credible and persuasive. 
 
 10. Dr. Euser stated that he finally took the Claimant off work 
completely on March 3, 2011, because of her continued dropping of heavy irons 
at work.  He observed many burn marks on the Claimant’s body, and he was of 
the opinion that continuing to work placed the Claimant  and her co-workers in 
harm’s way.  The Claimant was having numerous complications arising from the 
original cervical injury.  The ALJ finds Dr. Euser’s opinions and testimony in this 
regard highly persuasive and credible.   
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 11. Dr. Euser has continued to keep the Claimant off work since March 
3, 2011.   
 
 12. An independent medical examination (IME), conducted by Michael 
J. Rauzzino, M.D., on March 15, 2011, was commissioned by Respondents.   Dr. 
Rauzzino was of the opinion that: (1) Claimant remains at MMI; (2) Claimant 
does not need any further testing or treatment; (3) Claimant should not be 
referred to any other specialty for evaluation; and,  (4) it is unlikely that any 
additional treatment would improve the Claimant’s symptomatology to any great 
extent.  In light of Dr. Euser’s (the ATP) observations and opinions, the ALJ finds 
Dr. Rauzzino’s opinions especially incredible.  Dr. Euser’s opinions far outweigh 
Dr. Rauzzino’s opinions.  
 
 13. Another IME, commissioned by the Respondents was performed by 
Brian Reiss, M.D. on February 28, 2012.  Dr. Reiss was of the opinion that he 
was unclear as to whether the Claimant’s falls were related to her cervical spine 
injury or her headaches.  He was of the opinion that the Claimant remained at 
MMI, but he did recommend she be treated by a rehabilitation physician and 
possibly with physical therapy.   Dr. Reiss did not attribute this need for 
additional treatment to outside, non-work related causes.  In light of Dr. Euser’s 
observations and the Claimant’s undisputed, credible testimony about the 
worsening of her condition, the ALJ finds Dr. Reiss’ opinions neither persuasive 
nor credible.  His opinions are outweighed by the opinions of ATP Dr. Euser.  
Indeed, Dr. Euser’s opinions are more consistent with the totality of the evidence, 
based on more familiarity with the Claimant’s medical case, and more consistent 
with reason and common sense. 
 
 14. According to Dr. Euser,  he prefers further testing to assess why 
the Claimant’s pain and right upper extremity (RUE) weakness has progressed.  
Nonetheless, he is definite in his opinion that this is causally related to the 
original, admitted injury of 2005. Dr. Euser would like to have another MRI 
(magnetic resonance imaging) of her cervical spine and another EMG/NCV of the 
RUE.  If there is nerve entrapment, then it needs treatment.  If she has a problem 
with her cervical fusion, perhaps she needs injections.  She may need further 
surgery to relieve the involved nerve. 
 
 15. Dr. Euser is of the opinion that the Claimant should receive physical 
therapy (PT) to her neck and RUE to try to relieve the weakness and pain.  If PT 
doesn’t work, he recommended osteopathic manipulation, possibly acupuncture, 
injections once the EMG/NCV and/or MRI reveal the source of the problems 
(pain generators).  He was limited in what he was previously able to offer the 
Claimant because she was in maintenance care, implying that if her were 
reopened, he could do quite a bit more on the Claimant’s medical case.   
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 16. Dr. Euser is of the opinion that the Claimant has not improved since 
being taken off work, and is still unable to work.  Dr. Euser last evaluated the 
Claimant on May 10, 2012. 
 
 17. The Claimant had had an EMG/NCV on October 23, 2006, which 
revealed a mild median neuropathy at the right wrist, which David L. Reinhard, 
M.D. opined was old and unrelated to claimant’s then symptoms.  Dr. Euser 
queried why the Claimant was functioning with the previously found carpal tunnel 
syndrome, and now is not functioning, why did this diagnosis change from “mild” 
to “severe” if it was not related to her on-the-job injury.  Dr. Euser disagreed with 
Dr. Reinhard’s opinion that the carpal tunnel was “old” and unrelated to the on-
the-job injury.  The ALJ finds Dr. Euser’s opinion in this regard more persuasive 
and credible. 
 
 
Ultimate Findings   
 
 18. The Claimant has proven, by a preponderance of the evidence  that 
she has experienced a worsening of her condition specifically related to her 
work-related July 29, 2005, injury after being placed at maximum medical on 
January 25, 2007.  Claimant’s Petition to Reopen is based on the facts. 
 
 19. The Claimant has also proven, by preponderant evidence that the 
medical testing and treatment recommended by Dr. Euser is causally related and 
reasonably necessary to cure and relieve the Claimant from the effects of her 
admitted work injury. 
 
 20. At the conclusion of the evidence, Respondents’ counsel argued 
that the statute of limitations had run on a Petition to Reopen.  This is in the 
nature of an affirmative defense, and as such, must be specifically pled or it is 
waived.  It was not raised in any their pleadings.  It was not even raised at the 
commencement of the hearing. Therefore, the Respondents waived the statute of 
limitations affirmative defense by not timely raising it.  Kersting v. Indus. Comm’n, 
39 Colo. App. 297, 567 P.2d 394 (Colo.App. 1977). 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
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draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the 
Claimant testified credibly and her testimony was essentially undisputed.  See 
The medical opinions on reasonable necessity are essentially un-contradicted.  
See, Annotation, Comment: Credibility of Witness Giving Un-contradicted 
Testimony as Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact 
finder is not free to disregard un-contradicted testimony.  Also, as found, the 
opinions of Dr. Euser are more consistent with the totality of the evidence, more 
consistent with reason and common sense, and more persuasive and credible 
than the opinions of the IMEs. 
 
Substantial Evidence 
 b. An ALJ’s factual findings must be supported by substantial 
evidence in the record.  Paint Connection Plus v. Indus. Claim Appeals Office, 
240 P.3d 429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals 
Office, 131 P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that quantum 
of probative evidence which a rational fact-finder would accept as adequate to 
support a conclusion, without regard to the existence of conflicting evidence.”  
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An 
ALJ’s resolution on questions of fact must be upheld if supported by substantial 
evidence and plausible inferences drawn from the record.  Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As found, the ALJ’s 
greater credence in Dr. Euser’s opinion is supported by substantial evidence. 
 
Reopening 
 c. Section 8-43-303 (1), C.R.S., provides for the reopening of a claim 
“at any time within six years of the date of injury,” on the grounds of a change in 
condition.  The determination of whether to reopen a claim is discretionary with 
the ALJ.  Osborne v. Indus. Comm'n, 725 P.2d 63 (Colo. App. 1986).  The statute 
of limitations, however, is an affirmative defense which, if not timely raised, is 
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waived.  See Kersting v. Indus. Comm’n, 39 Colo. App. 297, 567 P.2d 394 
(Colo.App. 1977).  The ALJ concludes that this affirmative defense has been 
waived in this case. 

 
d. A change of condition refers to a change in a claimant’s physical 

condition arising from the industrial injury after MMI.  See El Paso County 
Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993); 
Donohoe v. ENT Federal Credit Union, W.C. No.4-171-210 [Indus. Claim 
Appeals Office (ICAO), September 15, 1995].  This is because MMI is the point in 
time when no further medical care is reasonably expected to improve the 
condition.  § 8-40-201 (11.5), C.R.S; City of Colorado Springs v. Indus. Claim 
Appeals Office, 954 P.2d 637 (Colo. App. 1997).  As found, the Claimant 
experienced a worsening of condition as of October v14, 2010, when Dr. Euser 
first stated the opinion that her condition had worsened. 

 
e. The Claimant here sought to reopen based on a change in 

condition  which is causally connected to the original admitted injury. Chavez v. 
Indus. Comm’n, 714 P.2d 1328 (Colo. App. 1985).  Her weakened condition is a 
proximate cause of further deterioration. Thus, her additional treatment, 
recommended treatment and tests are compensable consequences of her July 
29, 2005 admitted industrial injury.  Standard Metals Corp. v. Ball, 172 Colo. 510, 
474, P.2d 622 (1970).   The medical documentation and Dr. Euser’s credible 
opinions, coupled with Claimant’s credible testimony, establish her condition has 
worsened as of October 14, 2010, and since MMI, thus, warranting a reopening.  
Claimant’s request for reopening of W.C. No. 4-657-899, pursuant to § 8-43-303, 
C.R.S., is supported by the record. 

 
Medical Benefits 
 

f. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P.2d 583 (Colo. App. 1994).  The Claimant’s medical 
treatment is causally related to the cervical, RUE injury on July 29, 2005.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects 
of the industrial injury.  §8-42-101 (1) (a), C.R.S.  Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P.2d 864 (1935); Sims v. Indus. Claim Appeals Office, 797 P.2d 
777 (Colo. App. 1990).  As found, the Claimant’s ATP, Dr. Euser, supports the 
need for pre-MMI medical treatment, after the worsening, to cure and relieve the 
effects of the July 29, 2005 injury. 

 
Burden of Proof 
 

g. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
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P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).  Also, the burden of proof is generally placed on the party 
asserting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 
(Colo. App. 1992).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. 
Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the 
Claimant has sustained her burden with respect to re-opening and medical 
benefits to cure and relieve the effects of her July 29, 2005 admitted injury.  The 
Respondents have failed to sustain their burden with respect to the affirmative 
defense of statute of limitations because they waived this defense.  See 
Kersting v. Indus. Comm’n, supra.  
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant’s workers compensation case in W.C. No. 4-657-899 
is hereby re-opened. 
 
 B. The Respondents shall pay the costs of all authorized medical care 
and treatment for the Claimant’s admitted injuries of July 29, 2005, subject to the 
Division of Workers Compensation Medical Fee Schedule. 
 
 C. Any and all issues not determined herein, including temporary 
disability after the Claimant’s October 14, 2010 worsening, are hereby reserved 
for future decision. 
 

DATED this______day of July 2012. 
 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-789-01 

 
STIPULATIONS 

 
The parties stipulate to an average weekly wage of $399.28. 
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ISSUES 
 

1.  Whether the Claimant has established by a preponderance 
of the evidence that she suffered a compensable injury or 
occupational disease to her bilateral wrists and her cervical spine.  
 
2. If the Claimant’s claim is compensable, whether the 
Claimant proved that medical treatments she requests are 
authorized, causally related and reasonably necessary to cure and 
relieve the effects of her injury or occupational disease.  

 
FINDINGS OF FACT 

 
 1. Claimant is 61 years old and is employed as a seamstress for the 
Employer.  She started working for Employer in December of 2005 and continues 
to work there with an interruption in her work history when she was laid off but 
then later re-hired.  The Claimant testified at the hearing that she started working 
in specialties and then moved to draperies, doing mainly prepping, hemming and 
sewing.  Less often, the Claimant also assists with work to manufacture cornices.   
 
 2. The Claimant testified that normally at the start of her day she puts 
on an apron and her wrist guards and a face mask and punches in.  She will wait 
for the supervisor to give out assignments and then for about 5 minutes they 
perform organized exercise.  For 99% of her work day, she is working on drapes 
or helping a co-worker with problems or if they need help on a project.  Her 
primary job duties involve operating a sewing machine to join parts of draperies, 
sheers, blackouts and other materials. Typically, she will go get draperies to be 
sewn from a rack and will carry them over to her work station.  The exact 
procedure for hemming and sewing varies depending on the fabric used for the 
draperies or the size of the draperies.  For example, sheers are much lighter, but 
fabric paired with “blackout” fabric is much heavier.  Also, some drapes are 
smaller and some are very large with many panels or sections.  First, the fabric 
may need to be prepped by pinning the lining to the fabric which is done section 
by section.  The fabric is generally placed on her work station with some of the 
fabric spilling over onto the floor.  The Claimant must then pull the fabric up and 
across the work table as she pins it and folds the fabric back into sections.  When 
hemming, the fabric is also generally draped over her work station with fabric 
spilling over onto the floor.  The Claimant pulls the fabric up and across the work 
station and then passes it through the sewing machine.  As the fabric is hemmed 
it passes across to the other side of her work station. 
 
 3. The Claimant also testified that as she is sewing there can be some 
pressure on her hands as she pulls the fabric across since it has to be pulled up 
from the floor and across the work station to the sewing machine if the fabric 
being used is heavier.  The Claimant testified that while sewing her hands are 
constantly moving and are not kept in a flexed position or any other constant 
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position.  When the work on the drapes is complete she has to fold the fabric into 
sections again and place it over a rack.  The Claimant testified that sometimes 
while she folds the fabric back up her hands are flexed and there is pressure and 
force on her hands.  Sometimes for larger drape projects, the Claimant and her 
coworkers help each other.  The Claimant testified that sometimes her coworker 
will pull too hard on the fabric and this will result in pulling on the Claimant’s wrist 
and it will cause the Claimant to have wrist pain.  The Claimant testified that she 
has also bumped her fingers on the machine while working.  She stated that 
since she came on to the day shift, in approximately October of 2008, until the 
date she reported her injury, she bumped her fingers 8 to 10 times on the 
machine. 
   
 4. The Claimant also does some sewing at home, such as clothing for 
her grandchildren, 52 kneeling pads for her church and decorating work assigned 
from Chris at Valiant.  The Claimant testified that she sews approximately 3-4 
hours on each of 3-4 days when sewing at home.   
 
 5. The Claimant testified that now her wrists hurt all the time and she 
has also been previously diagnosed with osteoarthritis in her right finger.  The 
Claimant’s testimony regarding the timing of the onset of her left hand symptoms 
and her right hand symptoms was somewhat confusing.  She did testify that she 
may have provided inaccurate dates to treating physicians and medical 
personnel because she was just “guessing” at the timing of the onset of the 
symptoms when they asked her.  She now disputes that her right hand 
symptoms started in 2005 and her left hand symptoms started in 2007.  At the 
hearing, the Claimant testified that she now realizes that she only had symptoms 
since being in the drapery division of her Employer.   
 
 6. In April 2011, while working for the Employer, the Claimant testified 
that she was prepping the table and felt pain in her hands from lifting the 
material.  The Claimant testified that she reported the injury to her supervisor.  
There are no records that this was reported in April of 2011 and there does not 
appear to be any medical follow up at this time.   
 
 7. On October 17, 2011 the Claimant was asked by to work with 
another employee on a larger drapery project.  While the Claimant was prepping 
the drapes, her co-worker pulled the material as the Claimant was holding on to it 
and the Claimant testified that this made her feel extreme pain in both wrists.   
The Claimant reported the injury to her supervisor and also told the supervisor of 
her direct supervisor that she felt pain in both wrists from when the material they 
were prepping was pulled when the Claimant was holding it and the Claimant 
also told her supervisor that her left hand fingers hurt when she hit them on the 
machines.  
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 8.  A Workers Compensation First Report of Injury was filed on 
October 17, 2011 stating that the Claimant sprained both wrists when “working 
on machines and prepping drapes.” (Claimant’s Exhibit 1, p. 1) 
 

9. After reporting her upper extremity symptoms to her Employer, the 
Claimant was initially evaluated and treated by Dr. Lon Noel and PA-C Lorraine 
Scott at Midtown Occupational Health Services on October 17, 2011.  The 
Claimant initially reported a long standing history of left wrist and right wrist pain. 
Claimant indicated the left hand symptoms began in 2007 and her right wrist 
symptoms began in 2005 (Claimant’s  Exhibit 5, p. 18; Respondent’s Exhibit F, p. 
88).  However, during her testimony at the hearing the Claimant denied that she 
made these complaints to Dr. Noel or, in the alternative, that she had been 
mistaken about the dates and that she was “just guessing” when she wrote those 
dates down at the time of this initial visit.  Yet at the hearing the Claimant states 
that she is now convinced that the symptoms began when she started working 
the day shift which was when she returned to working for the Employer in 
October 2008 after a period of time before that when she had been laid off. 

 
10. During the October 17, 2011 office visit notes, PA Lorraine Scott 

reports, “the patient states that in sewing and hemming she continues to keep 
bumping the fourth and fifth digit of the left hand underneath what appears to be 
the sewing machine.  She described the symptoms as a burning sensation.  She 
notices exacerbation of symptoms with flexion…. Additionally she notices pain 
actually in the wrist joint itself with lifting heavy drapes….Her symptoms are 
described as a burning in nature (occasionally also sharp in nature).  The patient 
does wear a wrist splint with some relief….In regards to the right sided symptoms 
the pain primarily affects the radial aspect of the right forearm and hand” 
(Claimant’s  Exhibit 5, p. 18; Respondent’s Exhibit F, p. 88).  

 
11. On physical examination, Lorraine Scott notes, “Evaluation of the 

left upper extremity reveals range of motion to be full in all places.  
Neurovascularly she is intact.  There are no obvious visual or palpable 
deformities…there is no edema.  There is a negative Phalen’s and negative 
Tinel’s.  Evaluation of the right wrist is unremarkable.  There is no 
edema…neurovascularly she is intact. Range of motion is full in all planes.   
Evaluation of the cervical spine reveals a positive Spurling on the right and 
negative on the left.  She has marked decreased range of motion noted with 
extension in lateral rotations x 2” (Claimant’s  Exhibit 5, p. 18; Respondent’s 
Exhibit F, p. 88).  The Claimant was diagnosed with, “1). Right upper extremity 
symptoms, query due to cervical radicular referral; 2). Left wrist pain, query 
tendinitis and/or arthritic in nature” (Claimant’s  Exhibit 5, p. 18; Respondent’s 
Exhibit F, p. 88).   An MRI of the Claimant’s cervical spine was recommended in 
light of the right upper extremity symptoms.  A referral to Dr. Yi was 
recommended regarding further evaluation of the Claimant’s wrist and hand.  The 
Claimant was to return to work full duty.  (Claimant’s  Exhibit 5, p. 19; 
Respondent’s Exhibit F, p. 89).  
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 12. On October 21, 2011 the Claimant underwent an MRI and Dr. Craig C. 
Jonas interpreted the imaging, summarizing his impression by noting that the 
Claimant has “manifestations of degenerative disc disease most prominent at 
C5-C6 and C6-C7 with disc-osteophyte complexes causing posterior thecal sac 
displacement but without significant central canal stenosis.  Mild-to moderate 
neural foraminal stenosis at C5-C6 (Claimant’s Exhibit 6, pg. 47; Respondent’s 
Exhibit G, p. 105). 
 
 13. The Claimant was first evaluated by Dr. In Sok Yi on October 25, 
2011.  The Claimant complained of pain in her right wrist and elbow and left wrist 
and ring and small finger.  She stated that the right elbow and wrist pain has 
been going on for about a year and a half and she does not recall any specific 
injury or trauma.  She reported that the pain starts in her wrist and radiates up to 
her elbow and occasionally to her upper shoulder.  The left wrist pain will 
radiated both proximally and distally.  The Claimant noticed swelling, deformity 
and pain over the last 6 months.  Upon examination, Dr. Yi noted that evaluation 
the left wrist reveals some swelling over the ulnar aspect of the wrist.  She is 
mildly tender over the area the TFC. On the deviation and axially loading the 
wrist causes her some pain.  X-rays obtained today reveal mild CMC arthritis on 
the left ring finger and small finger DIP joint arthritis.  X-rays of the right hand 
revels index finger PIP joint arthritis. Dr. Yi’s impression of the Claimant’s 
condition is right wrist and elbow pain and left wrist ulnar-sided wrist pain with 
PIP joint arthritis of the ring and small finger.  Dr. Yi recommended an MRI for the 
Claimant’s ulnar-sided wrist pain for further evaluation (Claimant’s Exhibit 7, p. 
53; Respondent’s Exhibit H, p. 109).  
 
 14. The Claimant returned to see Dr. Noel at Midtown Occupational 
Health Services on October 28, 2011for a supplemental evaluation.  Dr. Noel 
advised the Claimant that there were no findings on the MRI of the cervical spine 
to indicate or explain the Claimant’s neck symptoms.  Dr. Noel agreed with Dr. 
Yi’s recommendation for an MRI arthrogram of the left wrist.  At this point, Dr. 
Noel assessed “left wrist pain, query triangular fibrocartilage involvement” 
(Claimant’s Exhibit 5, p. 22; Respondent’s Exhibit F, p. 92). 
 

15. On November 4, 2011, the Claimant underwent a left wrist MR 
Arthrogram interpreted by Dr. Cameron Bahr.  Dr. Bahr summarized his findings 
as “(1) Full thickness tear of the scapholunate ligament with contrast in both the 
proximal carpal and the distal carpal rows, (2) Small radial-sided perforation in 
the triangular fibrocartilage complex with contrast in both the radiocarpal joint and 
the distal radioulnar joint. There is also undersurface irregularity of the TFCC on 
the ulnar side, (3) Small subchondral cyst-like structures in the proximal scaphoid 
and lunate, which fill with contrast, therefore have communication with the joint 
space. These likely represent degenerative subchondral cyst-like structures, (4) 
Evidence of capsular disruptions, both along the radial and volar surfaces and 
along the ulnar dorsal surface of the wrist and (5) Fluid within the first through 
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third extensor compartments of the wrist, which is likely related to the arthrogram 
injection (Claimant’s Exhibit 6, p. 49; Respondent’s Exhibit G, p. 108). 

 
16. The Claimant also had a fluoroscopically guided left radiocarpal 

arthrogram on November 4, 2011 interpreted by Dr. Jeffry P. Weingardt.  The 
impression noted the Claimant had “apparent tears of the scapholunate ligament 
and triangular fibrocartilage complex” (Claimant’s Exhibit 6, pg. 50; Respondent’s 
Exhibit G, p. 106). 

 
17. At the Claimant’s November 23, 2011 office visit, PA-C Lorraine 

Scott and Dr. Noel state that the “MRI of the left wrist/arthrogram is remarkable 
for radial side perforation of the triangular fibrocartilage complex.  There is a full 
thickness tear of the scapholunate ligament with capsular disruption.”  It was 
recommended that the Claimant proceed with hand therapy 3 times a week and 
that she begin taking naproxen and methocarbamol, also that she take Vicodin 
only for severe pain (Claimant’s Exhibit 5, p. 24; Respondent’s Exhibit F, p. 94).  
Dr. Noel also noted that the Claimant may benefit from another injection 
(Claimant’s Exhibit 5, p. 25; Respondent’s Exhibit F, p. 95).     

18. The Claimant saw Dr. Yi again on November 22, 2011.  Dr. Yi 
notes, “The MRI reveals full-thickness tear of the scapholunate interosseous 
ligament with radial sided perforation of the TFCC and subchondral cysts within 
the proximal scaphoid and the lunate which was with contrast. She continues to 
have pain diffusely throughout her wrist. She also has now localized or elbow 
pain on the right to the lateral aspect of the elbow.”  On physical examination, Dr. 
Yi noted that the Claimant was tender over the right lateral elbow over the lateral 
epicondyle and that she had pain with resisted wrist extension and was tender 
along the scapholunate area dorsally on the left wrist as well as the area of the 
TFC.  Based on his findings, Dr. Yi proceeded with a left wrist injection of 
celestone and lidocaine (Claimant’s Exhibit 7, p. 59; Respondent’s Exhibit H, p. 
111). 

 
19. On December 6, 2011 Dr. Yi noted that the left wrist injection was 

not helpful.   He further reported that the Claimant was tender over the area the 
TFC and over the scapholunate area.  Dr. Yi advised the Claimant that he 
recommended proceeding with a left wrist arthroscopy with joint debridement 
(Claimant’s Exhibit 7, p. 66; Respondent’s Exhibit H, p. 112).  On December 15, 
2011 Dr. Yi sent a, “Surgery Request Authorization/Notification form” requesting 
authorization of a “left arthroscopy with debridement.” (Claimant’s Exhibit 7, p. 
71). 

 
20. On December 16, 2011 the Claimant had a follow-up appointment 

at Midtown Occupational Health Services.  PA-C Lorraine Scott and Dr. Noel 
note, “She recently did follow up with Dr. Yi, who has scheduled for surgery 
addressing the left wrist in February of 2012.  His findings are for a left wrist 
arthroscopy with joint debridement.  He did inform the patient that it will be a 
minimum of three months before the patient will be able to push without it being 
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painful.  The patient rates her pain on a scale of 1-10/10 at a 9/10 affecting the 
left wrist and a 6/10 on a scale of 1-10/10 at affecting the right wrist” (Claimant’s 
Exhibit 5, p. 37; Respondent’s Exhibit F, p. 100).   

 
21. The Respondents filed a Notice of Contest denying the claim noting 

that “further investigation is necessary” (Claimant’s Exhibit 2, p. 2).   
 
22. The Claimant saw PA-C Lorraine Scott and Dr. Noel for further 

follow-up on January 5, 2012 after finding out that her request for surgery was 
denied.  It was noted that the Claimant’s “left wrist pain on a scale of 1-10/10 is a 
7-10/10 with sharp pains. This escalates markedly when she is at work.  Her right 
wrist pain is rated at a 6-7/10 on a scale of 1-10/10 and is getting worse. She 
denies onset on new symptoms other then she is noticing neck pain and upper 
extremity symptoms on the left wrist affecting the elbow, which is pretty common 
to see with prolonged chronic wrist pain.  These symptoms certainly are 
reasonable to expect.”  The Claimant reported that she was currently wearing a 
splint pretty much all day but she took it off at night for sleep.  She also reported 
that her symptoms were exacerbated markedly with extension and repetitive 
motions.  Dr. Noel noted she is able to return to full duty as of today without 
restrictions, but also stated that he thought the Claimant was suffering a lot of 
compensatory pain due to the fact that she has had to adjust the way she is 
performing her duties at work due to the severity of her pain” (Claimant’s Exhibit 
5, p. 44; Respondent’s Exhibit F, p. 101).    

 
23. A job demands analysis was completed by vocational evaluater 

Joseph Blythe on January 25, 2012.  The evaluator observed the Claimant in 3 
primary work stations, 25% of the time “surging,” 25% of the time in “specialties” 
and 50% of the time “hemming.”  Overall, he categorized the strength demands 
of the Claimant’s work as “sedentary.”  He noted that it was “rare” for the 
Claimant to lift in the 10-20 lb. range and “occasional” for her to lift in the 1-5 lb. 
range.  The risk factor assessment completed as part of the analysis indicated 
that force and repetition necessary to cause a cumulative trauma disorder were 
not present in the Claimant’s job functions.   
 
 24. Dr. Jeffrey Wunder is a Level II accredited physician who is board 
certified in physical medicine and rehabilitation and in pain management.  The 
Claimant saw Dr. Jeffrey Wunder on April 3, 2012 for an IME. As part of his 
evaluation Dr. Wunder utilized the January 25, 2012 job demands analysis. He 
also took a personal work history from the claimant. Dr. Wunder noted that the 
Claimant received diagnostic testing in 2010 which documented osteoarthritis 
changes in the bilateral hands.  Dr. Wunder opined that the job site evaluation 
does not support the presence of a bilateral cumulative trauma disorder. Dr. 
Wunder noted that the Claimant had significant underlying pathology in the left 
wrist including osteoarthritic changes and subchondral cysts. The Claimant was 
also noted to have undersurface thinning of the TFCC and a complete 
scapholunate ligament tear. Dr. Wunder opined this would not be related to 
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overuse but could be related to trauma. Dr. Wunder opined that the Claimant’ 
work site demands “certainly would not have resulted in the pathology noted in 
the MRI scan of the left wrist.”  Dr. Wunder further opined that the job site 
analysis does not support the heavy force, repetition and duration as risk factors 
as required by the cumulative trauma disorders portion of the Medical Treatment 
Guidelines. Dr. Wunder also opined that the job site analysis did not support the 
combination of force and repetition which would result in lateral epicondylitis and 
stated that the Claimant did not have clinical evidence of carpal tunnel syndrome.  
 
 25. In his IME report Dr. Wunder also noted that the Claimant included 
other “incidents” in her verbal history to him including a fall two years ago and an 
incident where a co-worker pulled on drapes. He stated that neither of these two 
alleged incidents were reported in the medical records. The Claimant did not 
testify in support of any incident where she allegedly fell. She did testify 
regarding the alleged incident of her co-worker pulling the drapes they were 
folding together. Dr. Wunder testified that this incident, as described, would be 
insufficient to cause, aggravate, or accelerate the claimant’s alleged bilateral 
upper extremity cumulative trauma condition. Dr. Wunder also testified that the 
Claimant’s report of bumping her fingers on the sewing machine 9 or 10 times 
since 2008 is insufficient to cause, aggravate, or accelerate any of her alleged 
cumulative trauma disorder complaints.   
 
 26. At the hearing, Dr. Wunder also testified further regarding his IME 
of the Claimant on April 3, 2012.  Dr. Wunder testified that Workers’ 
Compensation Rule of Procedure 17, the Medical Treatment Guidelines, sets 
forth guidelines to physicians for assessing causation in allegations of cumulative 
trauma conditions. Dr. Wunder testified that the guidelines set forth a number of 
factors to consider in determining a causation assessment.  These factors 
include: forceful repetition, number of hours engaged in repetitive activity, 
vibration, and exposure to cold.  Based on the information that he received from 
the Claimant and the job demands evaluation form (Respondents’ Exhibit I), Dr. 
Wunder found that the Claimant’s job duties did not meet the risk factors for 
cumulative trauma and therefore, he could not relate the Claimant’s diagnoses to 
a work-related injury.  Dr. Wunder opined that the Claimant’s symptoms were 
more likely related to non-occupational risk factors such as age-related 
osteoarthritis, a traumatic incident and Claimant’s deconditioning.  
 
 27. The Claimant also saw Dr. John Hughes for an IME and he 
provided a written IME report dated April 9, 2012.  Dr. Hughes noted on physical 
exam that the Claimant’s upper extremity appearance “remarkable for fusiform 
swelling of the right index PIP joint, and there is left-greater-than-right basal joint 
prominence involving the thumbs. Visible radial angulation and heberden’s are 
seen in the left-greater-than-right ring and little DIP joint. There is a positive left-
sided Bunnell’s for intrinsic tightness.  However, in the left wrist, flexion and 
extension are reduced to 32 and 43 degrees respectively, ulnar and radial 
deviation measured at 16 and 9 degrees….There are findings of tenderness over 
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the lateral epicondylar regions of both elbows” (Claimant’s Exhibit  8, pg. 75).  Dr. 
Hughes noted on physical exam that the Claimant’s upper extremity appearance 
“remarkable for fusiform swelling of the right index PIP joint, and there is left-
greater-than-right basal joint prominence involving the thumbs. Visible radial 
angulation and heberden’s are seen in the left-greater-than-right ring and little 
DIP joint. There is a positive left-sided Bunnell’s for intrinsic tightness.  However, 
in the left wrist, flexion and extension are reduced to 32 and 43 degrees 
respectively, ulnar and radial deviation measured at 16 and 9 degrees….There 
are findings of tenderness over the lateral epicondylar regions of both elbows” 
(Claimant’s Exhibit  8, pg. 75).  
 
  28. Dr. Hughes opined that the bilateral upper extremity symptoms 
were work related. Dr. Hughes opined that, “the major occupational condition that 
[Claimant] has developed is wrist arthritis, primarily involving the left wrist. I 
believe that she has sustained a repetitive sprain/strain mechanism of injury 
leading to a tear of the scapholunate ligament in the left wrist. She also has 
degenerative changes involving the triangular fibrocartilage complex (TFCC). I 
believe that this is an occupational condition.  This condition is not stable, and I 
endorse the course of surgical treatment recommended by Dr. Yi.  Like Dr. Yi, I 
believe [Claimant]’s left hand digit DIP joint osteoarthritis has been accelerated 
by repetitive trauma.  I also believe that bilateral lateral epicondylitis is an 
occupational medical condition in [Claimant]’s case.  This condition develops as 
a result of repetitive and forceful upper extremity use.  This is probably a non-
surgical condition, but it does require some treatment in my opinion.  Dr. Hughes’ 
report did not address the Medical Treatment Guidelines provisions regarding 
causation in cumulative trauma disorders. Dr. Hughes did not testify at the 
hearing in support of his opinions.  
 
 29. The ALJ finds the opinion of Dr. Wunder more credible and 
persuasive than the opinion of Dr. Hughes on the issue of causation as it is 
based on the information that he received from the Claimant and the job 
demands evaluation form.  The Claimant’s testimony regarding her job duties 
and the date of the onset of her symptoms was confused and contradicted prior 
statements she made in medical records.  However, even when looked at in the 
light most favorable to the Claimant, her testimony regarding her work duties still 
falls short of establishing risk factors providing a foundation for a finding of a 
cumulative trauma condition.   
 

CONCLUSIONS OF LAW 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
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the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
 Assessing weight, credibility, and sufficiency of evidence in 

Workers' Compensation proceeding is exclusive domain of administrative law 
judge. University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 
637 (Colo. App. 2001).  Even if other evidence in the record may have supported 
a contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 
Compensability 

 It was not entirely clear if the Claimant was pursuing her claim under the 
theory of occupational injury or occupational disease or both from the filings, 
during the course of the hearing, or in the post-hearing briefs.  Therefore, it is 
necessary to address both theories in turn.   

Occupational Injury 

The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
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and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
“arising out of” test is one of causation which requires that the injury have its 
origins in an employee’s work-related functions.  There is no presumption than 
an injury which occurs in the course of employment arises out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968).  The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  A causal connection may be established by circumstantial 
evidence and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

 
Compensable injuries involve an “injury” which requires medical treatment 

or causes disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  All results flowing proximately and naturally from an industrial injury are 
compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970). In order to prove causation, it is not necessary to establish that the 
industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  

 
Whether a compensable injury has been sustained is a question of fact to 

be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. Div. 5 2009).  The weight and credibility to be assigned expert 
testimony on the issue of causation is a matter within the discretion of the ALJ. 
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may 
resolve the conflict by crediting part or none of the testimony. Colorado Springs 
Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, supra.  

 
 The Claimant has failed to establish by a preponderance of the evidence 
that she suffered a compensable injury pursuant to C.R.S. § 8-41-301(1)(b).  The 
Claimant’s inconsistent testimony and statements regarding the onset of her 
symptoms along with the lack of credible evidence related to any specific 
traumatic incident at work which would be sufficient to cause, aggravate, or 
accelerate the claimant’s alleged bilateral upper extremity conditions cast doubt 



 363 

on the Claimant’s argument that her symptoms are related to her work activities.  
Although the Claimant told Dr. Wunder of a fall she had two years ago and an 
incident where a co-worker pulled on drapes, neither of these two alleged 
incidents were reported in the medical records. The Claimant did not testify in 
support of any incident where she allegedly fell. She did testify regarding the 
alleged incident of her co-worker pulling the drapes they were folding together. 
However, Dr. Wunder testified that this incident, as described, would be 
insufficient to cause, aggravate, or accelerate the claimant’s alleged bilateral 
upper extremity cumulative trauma condition. Dr. Wunder also testified that the 
Claimant’s report of bumping her fingers on the sewing machine 9 or 10 times 
since 2008 is insufficient to cause, aggravate, or accelerate her upper extremity 
conditions.   

 The lack of persuasive evidence regarding significant traumatic incidents 
related to work activities coupled with evidence of significant underlying 
pathology in the left wrist including osteoarthritis changes and subchondral cysts, 
along with the opinion of Dr. Wunder support a finding that the claim should be 
denied and dismissed to the extent the Claimant alleges the claim is based upon 
a work injury.   

Occupational Disease 

Section 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 

“A disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been generally exposed outside of the employment.” 

An occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health 
Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Occupational diseases are 
subject to a more rigorous test than accidents or injuries before they can be 
found compensable.  All elements of the four-part test mandated by the statute 
must be met to ensure the disease arises out of and in the course of 
employment.  The statute imposes additional proof requirements beyond those 
required for an accidental injury by adding the "peculiar risk" test; that test 
requires that the hazards associated with the vocation must be more prevalent in 
the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  However, the hazardous conditions of 
employment need not be the sole cause of the disease.  The existence of a 
preexisting condition does not defeat a claim for an occupational disease unless 
it can be shown that a non-industrial cause was an equally exposing stimulus.  A 
claimant is entitled to recovery if he or she demonstrates that the hazards of 
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employment cause, intensify or aggravate to some reasonable degree, the 
disability. Id.  Where there is no evidence that occupational exposure to a hazard 
is a necessary precondition to development of the disease, the claimant suffers 
from an occupational disease only to the extent that the occupational exposure 
contributed to the disability.  Id.  

 In this case, the Claimant failed to prove that she suffered from an 
“occupational disease” as defined by C.R.S. § 8-40-201(14) with respect to her 
upper extremity or cervical spine condition.  The opinion of Dr. Wunder was more 
persuasive than that of Dr. Hughes on the issue of whether the Claimant’s 
symptoms resulted directly from the Claimant’s employment and work conditions.  
The Claimant’s own inconsistent and confusing statements also make it less 
likely that the Claimant’s current conditions are related to an occupational 
disease.  Although, even when looked at in the light most favorable to the 
Claimant, her testimony regarding her work duties still falls short of establishing 
risk factors providing a foundation for a finding of a cumulative trauma condition.  
Dr. Wunder specifically opined that the Claimant’s report of bumping her fingers 
on the sewing machine 9 or 10 times since 2008 is insufficient to cause, 
aggravate, or accelerate any of her alleged cumulative trauma disorder 
complaints.  Nor did the Claimant establish that the job duties, as described in 
the job demands analysis was completed by vocational evaluator Joseph Blythe 
on January 25, 2012, or as described by the Claimant at the hearing, cause the 
symptoms in her bilateral upper extremities or cervical spine.  Therefore, the ALJ 
finds that the Claimant failed to establish that she suffered from an occupational 
disease traced to the employment as a proximate cause which does not come 
from a hazard to which she would have been generally exposed outside of the 
employment. 

Remaining Issues 

 Because the Claimant failed to prove that she suffered a compensable 
injury or occupational disease, additional issues and defenses raised by the 
parties in the pleadings and at hearing are moot.   

 

ORDER 

 It is therefore ordered that: 

1. The Claimant has failed to sustain her burden of proving a 
compensable injury by a preponderance of the evidence because she failed to 
establish that one or more incidents occurred which caused an injury or an 
acceleration or aggravation of a pre-existing injury. 

2. The Claimant failed to sustain her burden of proving that she 
suffered from an occupational disease as defined by C.R.S. § 8-40-201(14) with 
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respect to her bilateral wrists or cervical spine or that her employment conditions 
caused an acceleration or aggravation of a pre-existing injury. 

3. All claims for further medical treatment and disability benefits are 
denied and dismissed.  

DATED:  July 25, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-806-896-01 
________________________________________________________________ 
 
 
 The Respondents filed a Motion for Summary Judgment, with attached 
documents and affidavits in compliance with OACRP (Office of Administrative 
Courts), Rule 17, 1 CCR 104-1, on July 12, 2012, raising the issues of “issue 
preclusion,” and the proposition that there is no genuine issue of material fact.  
No timely Response to the Motion for Summary Judgment has been filed.  
  
 

ISSUES FOR SUMMARY JUDGMENT 
 
 The issues for summary judgment are whether or not the Respondents 
are entitled to summary judgment because there are no genuine issues of 
disputed fact raised by the Claimant’s Application for Hearing of April 30, 2012.  If 
a party is entitled to summary judgment as a matter of law because there is no 
disputed issue of material fact, literal compliance with OACRP, Rule 17,  
may be trumped by the applicable law. 
 

FINDINGS OF FACT 
 
 Based on the undisputed evidence contained in the documentary 
evidence, including the affidavits attached to the Motion for Summary Judgment, 
plus a consideration of the applicable law, the ALJ makes the following Findings 
of Fact: 
 
Preliminary Findings 
 
 1. The Claimant sustained an admitted injury to his lower back on 
September 28, 2009, when he felt a pop in the middle of his back while pulling a 
case of potatoes.  The Respondents filed a medical only General Admission of 
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Liability (GAL) on November 20, 2009, admitting for a low back and right hip 
strain. 
 
 2. In the interim, the Claimant started working “Temporary Alternative 
Duty” (TAD) for the Employer on October 2, 2009.  TAD is a return to work 
program for employees that sustain a lost time work-injury.  TAD assignments 
begin from the first day of an employee’s lost time injury and continue for up to 
180 calendar days.  The Claimant’s TAD ended on March 30, 2010.   
 
 3. The Claimant underwent treatment at Concentra Medical Centers 
for his admitted work-related injury.  On December 22, 2009, Albert Hattem, 
M.D., placed the Claimant at maximum medical improvement (MMI), with a 36% 
right lower extremity (RLE) rating for the Claimant’s abnormal right hip range of 
motion.  
 
 4. The Claimant returned for an evaluation with Dr. Hattem on 
January 4, 2010, in which Dr. Hattem recommended six months of maintenance 
medical treatment (Grover medicals).  
 
 5. The Respondents filed a Final Admission of Liability (FAL) on 
January 25, 2010, consistent with Dr. Hattem’s Report.  
 
 6. On February 29, 2010, the Claimant filed an Objection to the FAL 
and a Notice and Proposal to Select Division IME (DIME).  The Claimant filed an 
Application for a DIME on March 16, 2010 
 
 7. On May 18, 2010, John S. Hughes, M.D., performed the DIME.  Dr. 
Hughes was of the opinion that the Claimant reached MMI on December 22, 
2009 and he gave the Claimant a 14% whole person impairment rating for the 
Claimant’s low back injury.  
 
 8. The Respondents filed an Application for Hearing to overcome Dr. 
Hughes’ DIME report and medical benefits on June 22, 2010.  A hearing was 
held on these issues on March 31, 2011 in front of ALJ Margot Jones. 
 
 9. ALJ Jones issued a Summary Order on April 18, 2011, finding that  
the Respondents failed to overcome Dr. Hughes’ DIME, and that the 
Respondents were liable to the Claimant for a general award of maintenance 
medical benefits (Grover medicals).  
 
 10. On April 22, 2011, the Respondents filed a FAL, consistent with 
ALJ Jones’ Summary Order. The FAL admitted for post-MMI medical treatment 
provided by the authorized treating physician that was reasonably necessary, 
and causally related to the admitted work-injury.  The FAL also admitted to 
$33,648.48 in aggregate permanent partial disability (PPD) benefits from 
December 22, 2009 through June 15, 2011.  
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 11. The Claimant did not file a timely Objection to the April 22, 2011 
FAL. 
 
Summary Judgment 
 
 12. On April 18, 2012, the Claimant filed a Petition to Reopen, stating 
that his case should be reopened due to error. Various documents are attached 
to the April 18, 2012 Petition to Reopen stating that the Claimant should be owed 
additional workers’ compensation benefits.  
 
 13. The Claimant filed an Application for Hearing on April 30, 2012, 
endorsing the issues of compensability, medical benefits, average weekly wage 
(AWW), petition to reopen, permanent partial disability (PPD) benefits, penalties, 
and benefits.  The penalty issue states: “I am in pain from work-related injury, 
and have been disallowed treatment of medication for 18-months on going.” 
 
 14. On May 29, 2012, the Respondents filed a Response to the 
Application for Hearing on issues that include, but are not limited to, the claim is 
closed, issue preclusion, and causation.  
 
 15. The hearing in this matter is currently scheduled for August 8, 2012 
at 1:30 p.m. in Denver.  
 
 16. In his Application for hearing, the Claimant vaguely alleges 
“penalties” because he “was denied medications for 18-months.  He does not 
specify when, the calendar time span, or whether the medications were 
authorized, causally related, or reasonably necessary.  Further, he does not 
specify by whom the medications were denied.  The ALJ finds that it is 
undisputed that the “penalty” allegation is so vague that it fails to state a claim 
upon which relief can be granted. 
 
Ultimate Finding 
 
 17. The Claimant’s “penalty” allegation is so vague that bit fails to state 
a claim upon which relief can be granted. 
 
 18. The Claimant’s claim is closed and there is no genuine issue of 
material fact supporting a re-opening on the ground of “error.” 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
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Summary Judgment 
 
 a. Summary judgment is proper when the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.  C.R.C.P. 56 (c); 
Lombard v. Colo. Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 (Colo. 2008).  The 
purpose of summary judgment is to permit the parties to pierce the formal 
allegations of the pleadings and save the time and expense connected with trial 
when, as a matter of law, based on undisputed facts, one party could not prevail.  
Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 2006).  Summary 
judgment, however, is a drastic remedy and should be granted only upon a clear 
showing that there is no genuine issue as to any material fact.  Brodeur v. Am. 
Home Assurance Co., 169 P.3d 139, 146 (Colo. 2007). 
  
 b. The burden of establishing the nonexistence of a genuine issue of 
material fact is on the moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 
1076, 1082 (Colo. 2009).  This burden has two distinct components: an initial 
burden of production on the moving party, which burden when satisfied then 
shifts to the nonmoving party, and an ultimate burden of persuasion, which 
always remains on the moving party.  See id.  When a motion for summary 
judgment is made and supported as provided in C.R.C.P. 56, an adverse party 
may not rest upon mere allegations or denials of the opposing party’s pleadings, 
but the opposing party’s response by affidavits or otherwise must set forth 
specific facts showing that there is a genuine issue for trial.  C.R.C.P. 56(e); 
Artes-Roy v. City of Aspen, 856 P.2d 823, 825 (Colo. 1993).  As found, the 
Claimant has failed to make a timely response to the Motion for Summary 
Judgment.  
  
 c. In determining whether summary judgment is proper, the 
nonmoving party must receive the benefit of all favorable inferences that may be 
reasonably drawn from the undisputed facts, and the court must resolve all 
doubts as to whether an issue of fact exists against the moving party.  Brodeur, 
supra at 146.  Even where it is extremely doubtful that a genuine issue of fact 
exists, summary judgment is not appropriate.  Dominguez Reservoir Corp. v. 
Feil, 854 P.2d 791, 795 (Colo. 1993).  As found, however, there is no genuine 
issue of disputed material fact.  The pleadings and affidavits in support of the 
Motion for Summary Judgment clearly reveal that the alleged “error” claimed by 
the Claimant does not entitle him to a re-opening as a legal proposition.  
 
Claimant’s Endorsed Issues Do Not Entitle Him to a Reopening 
 
 d. Section 8-43-303, C.R.S., provides that “at any time within six years 
after the date of injury, the director or an administrative law judge may … review 
and reopen any award on the ground of fraud, an overpayment, an error, a 
mistake, or a change in condition ….”.  Although the Claimant’s injury date was 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS8-43-303&originatingDoc=Ieeb45c3a17f111e18b05fdf15589d8e8&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29�
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less than six years ago, all issues encompassed by the last FAL, wherein no 
timely objection was filed,  became final and closed.  The only potential issue that 
would warrant a re-opening would be “permanent total disability (PTD).”  This 
issue is not raised in the Claimant’s Petition to Reopen, or in his latest 
Application for Hearing. 
 
 e. The ALJ must determine whether a mistake occurred and whether 
it was the type of mistake that justifies reopening.  Travelers Insurance Co. v. 
Indus. Comm’n, 646 P.2d 399 (Colo. App. 1981).  When determining whether a 
mistake justifies reopening, the ALJ may consider whether the mistake could 
have been avoided through the exercise of available remedies and due diligence, 
including the timely presentation of evidence.  Garcia v. Qualtek Manufacturing, 
W.C. No. 4-391-294 [Indus. Claim Appeals office (ICAO), August 13, 2004].  The 
power to reopen is ordinarily permissive, and is therefore committed to the ALJ’s 
sound discretion.  Further, the party seeking to reopen bears the burden of proof 
to establish grounds for reopening.  Cordova v. Indus. Claim Appeals Office, 55 
P.3d 186 (Colo. App. 2002); Renz v. Larimer County School District Poudre R-1, 
924 P.2d 1177 (Colo. App. 1996).  In the present case, the ALJ has no discretion 
to reopen because doing so would be contrary to law and arbitrary and 
capricious. 
 
 f.  The period of PPD begins at the time of MMI and PPD benefits are 
calculated at that time. § 8-42-107(8), C.R.S; Colo. AFL-CIO  v. Donlon, 914 
P.2d 396, 401 (Colo. App. 1995); Matthews v. City of Glenwood Springs, et al., 
W.C. 4-692-272 (ICAO, June 25, 2010). At the attainment of MMI, a claimant’s 
right to temporary disability benefits ceases, and any residual impairment of 
earning capacity, be it partial or total, becomes permanent. City of Colorado 
Springs v. Indus. Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  As 
found, the Claimant received his PPD award, along with an admission for post-
MMI medical maintenance benefits.  There are no other genuine issues of 
material fact. 
 
 g. WCRP (Workers Compensation Rules of Procedure), Rule 5-5(F), 
7 CCR 1101-3, states that “within 30 days of mailing of the IME’s (DIME) report 
determining medical impairment, the insurer shall either admit liability consistent 
with such report or file an application for hearing.”  WCRP, Rule 5-6(C) states 
that “permanent disability benefits awarded by admission are retroactive to the 
date of maximum medical improvement and shall be paid so that the claimant 
receives the benefits not later than 5 calendar days after the date of the 
admission.”  As found In the present case, the Claimant endorsed the issue of 
error on his Petition to Reopen, but it appears that claimant actually meant to 
endorse the issue of mistake.  Nevertheless, in this present case, error and 
mistake can be used interchangeably.  
 
 h. As found, on May 18, 2010, the DIME, Dr. Hughes, was of the 
opinion that the date of the Claimant’s MMI was December 22, 2009 and he gave 
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claimant a 14% whole person impairment rating.  Based on Dr. Hughes’ opinion, 
the Respondents filed a FAL on April 22, 2011, admitting to the 14% whole 
person impairment rating, $33,648.48 in permanent partial disability benefits from 
December 22, 2009 through June 15, 2011, the December 22, 2009 date of 
maximum medical improvement, and a $653.12 AWW existing at the time of 
MMI. The Claimant failed to object to the April 22, 2011 FAL and his claim 
closed.   
 
 I. It is factually undisputed that the Respondents did not commit a 
mistake by closing the Claimant’s claim without paying him any further workers’ 
compensation benefits after his “TAD” expired on March 30, 2010.  It is factually 
undisputed that the Respondents do not  owe the Claimant any additional lost 
wage benefits other than what the Respondents have already paid. The Claimant 
is not owed any additional indemnity benefits from March 30, 2010 through April 
22, 2011 because he reached MMI on December 22, 2009 and the Respondents 
paid him PPD benefits after he was placed at MMI.   
 
 j. In particular, the Claimant now wants the Respondents to pay him 
for being off of work from March 30, 2010 to April 22, 2011, the date of the FAL.  
This is past the December 22, 2009 date of MMI.  After an injured worker is 
placed at MMI, that particular injured worker does not receive any lost wage 
replacement benefits. At MMI, an injured workers’ temporary disability or lost 
wage benefits cease to legally exist.  After being placed at MMI, the only type of 
legal monetary benefits an injured worker may receive are PPD or PTD  benefits 
based upon an impairment rating,  or being found permanently and totally 
disabled.   
 
 k. The Claimant is not owed any additional indemnity benefits 
because he was placed at MMI on December 22, 2009, and Respondents 
admitted to PPD benefits starting on the date of MMI. It is factually undisputed 
that the Respondents correctly calculated and paid the Claimant PPD benefits 
pursuant to the Workers’ Compensation Rules and the Workers’ Compensation 
Act.  It is factually undisputed that the Respondents did not commit a mistake by 
filing the April 22, 2011 FAL.  Instead,  the Respondents properly followed the 
Rules and the Act. 
 
 l. The Claimant is attempting to reopen his claim to obtain benefits 
that are not owed to him under the Colorado Workers Compensation Act.  The 
Respondents are not liable for any additional indemnity benefits to supplement 
the Claimant’s income because the Respondents have already paid the Claimant 
for the 14% whole person impairment rating.  The Claimant did not timely object 
to the last FAL TO pursue additional benefits against THE Respondents within 
thirty days of the filing of the FAL.   
 
 m. It is undisputed that the Claimant’s claim is closed pursuant to the 
April 22, 2011 FAL.  The Claimant alleges a mistake in that he believes he is 
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owed additional workers’ compensation indemnity benefits to compensate him for 
not working for March 30, 2010 through April 22, 2011. This belief is without legal 
foundation.   
 
 n. The Claimant also endorsed the issue of AWW on his April 30, 
2012 Application for Hearing.  AWW cannot be increased until the Claimant first 
proves a basis for reopening his claim.  No mistake existed at the time of claim 
closure, therefore, there is no basis to reopen the Claimant’s claim.  Furthermore, 
the language of § 8-40-201(19) (b), C.R.S., does not mandate a reopening of the 
issue of AWW on a closed claim.  Instead, a claimant must first prove grounds for 
the reopening and then prove the basis to increase his AWW.  § 8-40-201(19) 
(b), C.R.S., does not support grounds to reopen this claim.  Moreover, the 
Claimant does not have any grounds to reopen his claim.   
 
 o. The Claimant is not entitled to receive any additional PPD benefits, 
and he is not entitled to any modification of his AWW.  The Claimant’s claim 
remains closed.  There is no articulated, underlying reason for the “penalties” 
allegation, other than inferentially as an issue underlying the Petition to reopen.  
Therefore, this issue is without foundation and should fail. 
 
 p. Section 8-43-304 (4), C.R.S., requires a party to that with specificity 
the grounds upon which a penalty claim is premises.  This has not been done.  
Self-represented litigants are presumed to know the applicable statutes and 
rules.  See Paul v. Indus. Comm’n, 632 P.2d 638 (Colo. App. 1981); Manka v. 
Martin, 200 Colo. 160, 614 P.2d 875 (1980).  The Claimant’s “penalty” allegation 
is not clothed with the slightest pretense of giving notice of specifics to the 
Respondents.  It must be dismissed. 
  

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent’s Motion for Summary Judgment is hereby 
granted. 
 
 B. Any and all claims against the Respondents are hereby denied and 
dismissed. 
  
 C. The hearing date of August 8, 2012, is hereby vacated. 
 
  
  DATED this______day of July 2012. 
 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
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ISSUES 

 The issue presented for determination is whether the Claimant is entitled 
to temporary total disability (TTD) and temporary partial disability (TPD) benefits.   

STIPULATIONS 

 The Claimant stipulated that the Respondents would be entitled to offset 
any award of temporary disability benefits by the Social Security Disability award.   

FINDINGS OF FACT 

 Based on the evidence presented during the hearing, the Judge finds as 
fact: 

 On October 28, 2008, the Claimant felt pain in his back after a “cherry 
picker” platform he was standing on suddenly lowered approximately six inches 
and jolted to a stop.   

 
 The Claimant initially saw Dr. James Fox at Concentra for treatment.  By 

November 6, 2008, Dr. Fox had released the Claimant from care and placed him 
at maximum medical improvement (MMI) with no permanent impairment.  Dr. 
Fox’s treatment notes indicate that Claimant had no pain, no current symptoms 
and no numbness or tingling.   

 
 On November 12, 2008, the Claimant returned to see Dr. Fox and 

complained of severe pain in his left thigh.  Dr. Fox was unable to state with 
greater than 50 percent probability that Claimant’s leg pain was related to the 
October 28, 2008 incident with the cherry picker.   

 
 The Claimant returned to see Dr. Fox on December 1, 2008 at which time 

Dr. Fox recommended a MRI.  Dr. Albert Hattem had also recommended a MRI, 
but the Insurer denied authorization.   

 
 On March 20, 2009, Dr. Fox released the Claimant to return to regular 

employment.  He did not place him at MMI but noted that Claimant was 
“discharged due to non-compliance” with no permanent impairment.   Dr. Fox’s 
note does not explain the basis for Claimant’s “non-compliance.”  

 
 The Claimant eventually had a MRI scan on April 27, 2009, which 

revealed a shallow, broad-based, posterior contained disc protrusion at L4-5; 
internal disc disruption at L5-S1; grade 1 (5%) spondylototytic spondylolisthesis 
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of L5; and spondyloarthrosis in the lumbar spine.   
 
 On either August 19, 2009, or on October 9, 2009, Dr. Fox reviewed the 

Claimant’s April 2009 MRI report and opined that the industrial accident did not 
cause the pathology found on the MRI.  He agreed with the radiologist’s 
assessment that the pathology found on the MRI was degenerative rather than 
representative of an active injury. Dr. Fox concluded that Claimant’s leg pain 
complaints were less than 50 percent likely to be related to the industrial 
accident.  

 
 Claimant also had a CT scan on September 29, 2009, which revealed no 

acute findings in the lumbar spine, but the radiologist noted “findings suspicious 
for an underlying inflammatory arthropathy to include facet fusions at L2-3 and 
L3-4, andtrior bridging osteophyte at L4-5, and fusion across the sacroiliac joints 
bilaterally.”   

 
 Dr. James Day, a rheumatologist, evaluated the Claimant on November 

3, 2009.  He diagnosed Claimant with ankylosing spondylitis, which is a 
degenerative condition of the spine.  Dr. Day concluded that the cherry picker 
incident exacerbated the condition.   

 
 Dr. Brian Beatty examined the Claimant on November 25, 2009.  He 

disagreed with Dr. Day’s conclusions that the industrial accident caused, 
aggravated or exacerbated the ankylosing spondylitis symptoms.  Dr. Beatty 
opined that the industrial accident may have brought the symptoms forward, but 
that Claimant would have experienced the symptoms regardless of the industrial 
accident.   

 
 The Respondents ultimately denied liability for Claimant’s workers’ 

compensation claim resulting in a hearing before ALJ Peter Cannici on March 23, 
2010.  ALJ Cannici found that Claimant suffered from a pre-existing condition 
known as ankylosing spondylitis, but that it was asymptomatic prior to the 
industrial accident. ALJ Cannici concluded that the industrial accident 
aggravated, accelerated, or combined with his pre-existing back condition to 
produce the need for treatment. As such, ALJ Cannici found that Claimant 
suffered a compensable back injury on October 28, 2008. 

 
 ALJ Cannici also awarded TTD for the period of November 9, 2008, 

through March 20, 2009.  He terminated the TTD based on Dr. Fox’s March 20, 
2009, release to regular duty pursuant to §8-42-105(3)(c), C.R.S. 

 
 The Respondents appealed ALJ Cannici’s order asserting that ALJ 

Cannici erred in awarding TTD benefits because Dr. Fox had placed the 
Claimant at MMI in November 2009.  The Industrial Claims Appeals Panel (ICAP) 
remanded the matter to ALJ Cannici for further findings to resolve conflicts in the 
evidence concerning Claimant’s entitlement to TTD. 
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 On October 6, 2010, ALJ Cannici issued his order on remand and again 

awarded the Claimant TTD for the period of November 9, 2008, through March 
20, 2009.   

 
 The Claimant returned to Concentra and saw Dr. Hattem on June 17, 

2011 for a demand appointment.  Dr. Hattem’s treatment notes indicate that 
Claimant had not returned to Concentra because the Insurer had denied further 
care.  The Claimant told Dr. Hattem that he had undergone treatment outside of 
the workers’ compensation system including a right hip replacement. Dr. Hattem 
concluded that Claimant’s ongoing symptoms were not related to his work injury 
and were instead related to the ankylosing spondylitis.  Dr. Hattem relied on Dr. 
Fox’s interpretation of Claimant’s April 2009 MRI report in formulating his 
opinions concerning relatedness.  Dr. Hattem released the Claimant to full duty 
work and discharged him from further medical care.    

 
 In March 2012, Claimant’s counsel wrote a letter to Dr. Fox and asked 

about work restrictions Dr. Fox would have imposed in March 2009 had he not 
released Claimant due to non-compliance.  On April 4, 2012, Dr. Fox responded 
to counsel’s letter and issued work restrictions that prohibited Claimant from 
squatting, crawling, kneeling, and ladder work.  Dr. Fox limited climbing stairs to 
occasionally and limited lifting to 10 pounds occasionally and 5 pounds 
frequently.  Finally, he limited standing and walking to 0-2 hours and sitting to 6-8 
hours.  The Judge infers that by retroactively issuing such restrictions, Dr. Fox 
rescinded his initial opinion that Claimant should be released to full duty as of 
March 20, 2009.   

 
 The restrictions Dr. Fox issued would have prevented the Claimant from 

performing his usual job duties for the Employer as of March 20, 2009.   Claimant 
was still using crutches at that time and had undergone limited treatment for his 
back condition. 

 
 Although Dr. Hattem is an ATP, his opinion concerning relatedness of 

Claimant’s ongoing symptoms as of June 17, 2011, is not persuasive.  Dr. 
Hattem failed to consider that ALJ Cannici had already found that Claimant’s 
industrial accident aggravated, accelerated or combined with the pre-existing 
condition to produce the need for treatment. Further, Dr. Hattem relied on Dr. 
Fox’s interpretation of Claimant’s April 2009 MRI in concluding that Claimant’s 
condition is not work-related.  Dr. Fox, however, later imposed work restrictions 
after learning that Claimant’s claim was found compensable by an ALJ. 

 
 To the extent the opinions of the ATPs concerning release to full duty 

employment can be construed as conflicting, the Judge finds that Dr. Fox’s 
opinions are more persuasive.  Dr. Fox was aware that an ALJ had found 
Claimant’s claim compensable when in April 2012, he issued work restrictions 
that he felt were appropriate for Claimant’s condition as of March 20, 2009.  Dr. 
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Fox did not indicate that these restrictions changed over the course of the 
ensuing three years through April 2012.  Thus, there has been no valid release to 
full duty employment issued by an ATP in this case.   

 
 The Respondents have filed a general admission of liability admitting for 

medical benefits and TTD from November 9, 2008, through March 20, 2009.  
There is no evidence that Claimant has been placed at MMI or that the 
Respondents have filed a final admission of liability. There was also no evidence 
that since April 2012, an ATP has given the Claimant a release to full duty 
employment or that the Employer has offered any kind of modified duty 
employment within the Claimant’s restrictions.  

 
 Since March 20, 2009, the Claimant has not received TTD or TPD and 

has not returned to regular employment for the Employer.  However, the 
Claimant began a part-time work study position on August 15, 2011.  He works 
16 hours each week and earns $8.50 per hour.   

 
 The Claimant is also receiving Social Security Disability benefits in the 

amount of $590 per month which commenced in January 2010.   
 
 The Claimant has established that he is entitled to TTD commencing on 

March 21, 2009, until August 14, 2011, after which Claimant is entitled to TPD 
until terminated pursuant to statute.  It has already been found that Claimant’s 
degenerative condition was accelerated or aggravated by the industrial injury and 
that Claimant was entitled to TTD.  The basis for terminating TTD as of March 
20, 2009, was erroneous. Dr. Fox failed to issue work restrictions because he did 
not believe the Claimant’s condition and need for restrictions, was related to 
Claimant’s industrial accident.  Once Dr. Fox learned that, legally, the Claimant’s 
condition was related to the industrial accident, he issued work restrictions 
effective March 20, 2009.  Accordingly, the restrictions issued by Dr. Fox in April 
2012 are the most recent, valid and persuasive restrictions.  Claimant could not 
have performed his regular duties for the Employer while complying with these 
restrictions.  Finally, there is no persuasive evidence that the causal connection 
between the injury and Claimant’s ongoing symptoms has somehow been 
severed as asserted by the Respondents.   

 

CONCLUSIONS OF LAW 

 Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

 The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation. Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of 
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the evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  The facts in a Workers' Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided 
on its merits.  Section 8-43-201, C.R.S.  

 
 The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

 
 When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) 
of the testimony and actions; the motives of the witness; whether the testimony 
has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   

 
 To establish entitlement to temporary disability benefits, the claimant 

must prove that the industrial injury has caused a "disability," and that he has 
suffered a wage loss which, "to some degree," is the result of the industrial 
disability. Section 8-42-103(1), C.R.S. 2003; PDM Molding, Inc. v. Stanberg, 898 
P.2d 542, 546 (Colo. 1995). The term "disability," as used in workers' 
compensation cases, connotes two elements. The first element is "medical 
incapacity" evidenced by loss or restriction of bodily function. There is no 
statutory requirement that the claimant present evidence of a medical opinion of 
an attending physician to establish his physical disability. See Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997). Rather, the claimant's 
testimony alone could be sufficient to establish a temporary "disability." Lymburn 
v. Symbios Logic, supra. The second element is loss of wage earning capacity. 
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). The impairment of earning 
capacity element of "disability" may be evidenced by a complete inability to 
work, or physical restrictions which preclude the claimant from securing 
employment. See Ortiz v. Charles J. Murphy and Co., 964 P.2d 595 (Colo. App. 
1998); Chavez v. Manpower, W.C. No. 4-420-518 (May 11, 2000); Davisson v. 
Rocky Mountain Safety, Inc., W.C. No. 4-283-201 (June 21, 1999 

 
 Section 8-42-105(3)(c), C.R.S., authorizes the termination of TTD 

benefits when "the attending physician" gives the claimant a "written release to 
return to regular employment."  The ALJ is bound by the attending physician's 
release to regular employment. Burns v. Robinson Dairy, Inc., 911 P.2d 661 
(Colo. App. 1995). However, the determination of whether a claimant has been 
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released to return to work by the attending physician is a question of fact. See 
Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997). 

 
 The Claimant has established that he is entitled to TTD commencing 
on March 21, 2009, until August 14, 2011, after which Claimant is entitled to TPD 
until terminated pursuant to statute.  It has already been found that Claimant’s 
degenerative condition was accelerated or aggravated by the industrial injury and 
that Claimant was entitled to TTD.  The basis for terminating TTD as of March 
20, 2009, was erroneous. Dr. Fox failed to issue work restrictions because he did 
not believe the Claimant’s condition and need for restrictions, was related to 
Claimant’s industrial accident.  Once Dr. Fox learned that, legally, the Claimant’s 
condition was related to the industrial accident, he issued work restrictions 
effective March 20, 2009.  Accordingly, the restrictions issued by Dr. Fox in April 
2012 are the most recent, valid and persuasive restrictions.  Claimant could not 
have performed his regular duties for the Employer in compliance with these 
restrictions.  Finally, there is no persuasive evidence that the causal connection 
between the injury and Claimant’s ongoing symptoms has somehow been 
severed as asserted by the Respondents.  Thus, Claimant’s industrial injury 
caused a disability that has resulted in Claimant suffering a wage loss.    
 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant temporary total disability benefits 
March 21, 2009, until August 14, 2011, subject to the applicable Social 
Security Disability award offset. 

2. Respondents shall pay Claimant temporary partial disability 
benefits from August 15, 2011, until terminated pursuant to statute subject to 
the applicable Social Security Disability award offset. 

3. All matters not determined herein are reserved for future 
determination. 

DATED:  July 25, 2012 

Laura A. Broniak 
Administrative Law Judge 
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ISSUES 

 The issues determined herein are maximum medical improvement (“MMI”) 
and permanent partial disability (“PPD”) benefits.   

FINDINGS OF FACT 

Claimant is 48 years old and has been employed as a certified nurse aide 
for the employer. 

On July 8, 2010, claimant suffered an admitted work injury while attempting 
to transfer a heavy patient, who fell on claimant. 

On July 8, 2010, Dr. Lund, at the employer’s own occupational health clinic, 
examined claimant and diagnosed a lumbosacral strain and left knee contusion.  
She prescribed medications and excused claimant from work.  Dr. Lund 
subsequently referred claimant for chiropractic care due to her ongoing low back 
pain. 

On July 19, 2010, Dr. Gray examined claimant and noted that claimant 
demonstrated “very significant pain behaviors.”  Dr. Gray continued medications 
and chiropractic care and released claimant to return to work within restrictions. 

Dr. Lund reexamined claimant and referred her for a lumbar spine magnetic 
resonance image (“MRI”).  The August 3, 2010, MRI showed multi-level 
degenerative changes with disc protrusions at L4-5 and L5-S1 with some 
neurological impingement. 

Claimant reported that chiropractic treatment was not helping.  Dr. Lund 
referred claimant for physical therapy. 

On August 12, 2010, Dr. Gray reexamined claimant, who wished to change 
office locations for her treatment.  Dr. Gray noted “extreme pain behaviors” and 
referred claimant to Dr. Castrejon and Dr. Laub for pain management. 

On August 20, 2010, Dr. Castrejon examined claimant and recommended 
an epidural steroid injection (“ESI”) by Dr. Ford.   

On August 25 and 26, 2010, claimant sought care from Dr. Castrejon due to 
left leg pain that had started.  Dr. Castrejon administered a sacroiliac (“SI”) joint 
injection and recommended that either Dr. Laub or Dr. Ford see claimant for a 
possible ESI. 

On September 9, 2010, Dr. Ford administered an ESI on the left side at L4-
5.  Claimant reported to Dr. Castrejon the next day that she had only mild 
improvement.  He continued her physical therapy. 
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September 28, 2010, x-rays of the lumbar spine and coccyx were 
unremarkable. 

On September 28, 2010, Dr. Castrejon noted that he was unable to explain 
claimant’s symptoms.  He continued her physical therapy.  On October 28, 2010, 
Dr. Castrejon noted that the physical therapy had improved claimant’s range of 
motion.  On December 14, 2010, Dr. Castrejon reexamined claimant, who reported 
persistent low back and left leg pain.  He referred her for electromyography/nerve 
conduction studies (“EMG”).  The December 21, 2010, EMG by Dr. Griffis was 
normal. 

The employer obtained surveillance video recording of claimant on 
September 17, 18, and 28, 2010.  On December 15, 2010, Dr. Castrejon reported 
that he had viewed the video, which demonstrated behavior inconsistent with his 
physical examination of claimant.  He diagnosed symptom magnification and 
indicated that he would refer claimant for a functional capacity evaluation if the 
EMG turned out normal. 

On December 28, 2010, Dr. Castrejon reexamined claimant, who reported 
constant low back pain, but no left leg pain.  Dr. Castrejon determined that claimant 
was at MMI without permanent impairment for the lumbosacral strain superimposed 
on a preexisting multi-level degenerative disc disease and joint disease, with 
symptom magnification.  In his January 7, 2011, report, Dr. Castrejon explained that 
claimant had probably suffered only a temporary aggravation of her preexisting 
degenerative condition.  He could not find objective findings to support claimant’s 
subjective complaints.  He explained that the range of motion testing in the FCE 
was not reproducible. 

On January 18, 2011, claimant returned to Dr. Castrejon, complaining of 
severe low back pain and left leg spasms.  Dr. Castrejon administered a left SI joint 
injection, among other things. 

On April 18, 2011, Dr. Quick performed a Division Independent Medical 
Examination (“DIME”).  Dr. Quick found an absent left Achilles reflex on physical 
examination and concluded that claimant was not yet at MMI.  He diagnosed 
lumbosacral sprain with variable left leg symptoms possibly due to a herniated disc.  
He recommended repeat MRI and EMG studies and possible surgical evaluation. 

The employer did not contest Dr. Quick’s determination that claimant was 
not at MMI.  On July 6, 2011, Dr. Castrejon reexamined claimant and noted the 
DIME recommendations.  Dr. Castrejon thought that claimant’s left leg symptoms 
were focused on the piriformis muscle.  He prescribed medications and referred her 
for the MRI. 

The July 12, 2011, repeat MRI was largely unchanged except for decreased 
size of the L5-S1 disc protrusion. 
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Dr. Castrejon reexamined claimant and then injected the left piriformis area 
on July 27, 2011.  On August 2, 2011, Dr. Castrejon noted that claimant had 
improved range of motion.  He noted that the disc annular tears might be causing 
radiculitis. 

On August 9, 2011, Dr. Oliveira performed repeat EMG testing, which was 
normal. 

Dr. Willman then administered an ESI. 

On September 8, 2011, Dr. Castrejon reexamined claimant, who was 
improved.  Dr. Castrejon determined that claimant was at MMI.  He recommended 
that she receive post-MMI medications and access to additional ESI, as well as 
complete her physical therapy. 

 
Dr. Castrejon prepared a report on September 21, 2011, although he 

referred to range of motion testing completed on September 28, 2011.  Dr. 
Castrejon determined that claimant had 5% whole person impairment pursuant to 
Table 53, American Medical Association Guides to Evaluation of Permanent 
Impairment, Third Edition Revised.  He explained that the September 28 range of 
motion testing was not valid.   

 
Claimant returned to Dr. Castrejon on October 11, 2011, to report 

increased low back pain after physical therapy.  Dr. Castrejon administered a left 
SI joint injection. 

 
On October 18, 2011, Dr. Castrejon reexamined claimant, who reported 

no change.  Dr. Castrejon was unable to explain claimant’s continued symptoms. 
 
On November 17, 2011, Dr. Quick performed a repeat DIME.  He agreed 

that claimant was at MMI on September 8, 2011.  On examination, he found a left 
Achilles reflex.  He diagnosed persistent lumbosacral pain with variable left leg 
symptoms.  Dr. Quick noted that he had no evidence to explain the left leg 
symptoms and thought that they were likely secondary to axial pain.  
Consequently, he found no neurological impairment.  Dr. Quick determined 5% 
whole person impairment pursuant to Table 53, combined with 7% whole person 
impairment due to range of motion deficits, for a total 12% whole person 
impairment.   

 
On April 27, 2012, Dr. O’Brien performed an independent medical 

examination for the employer.  Dr. O’Brien diagnosed lumbosacral strain and left 
knee contusion and thought that both conditions had healed by July 19, 2010, 
when Dr. Gray found nonorganic pain.  Dr. O’Brien concluded that this 
nonorganic pain was not due to the work injury.  Dr. O’Brien was of the opinion 
that claimant was at MMI on July 19, 2010, with no permanent impairment. 
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On May 25, 2012, Dr. Castro reported that he agreed with Dr. O’Brien that 
claimant had no permanent impairment due to the work injury.  He agreed that 
claimant demonstrated no objective change of condition from July 19, 2010 to 
December 28, 2010, when he first determined MMI. 

 
The employer obtained additional surveillance video of claimant on 

February 15, 2011, and April 6, 7, and 12, 2012.  The trier-of-fact watched the 
submitted surveillance video, which primarily depicted claimant walking to and 
from her vehicle or around a supermarket.  Most of the video depicted claimant 
walking with a limp, which appeared to vary in severity. 

 
Dr. Quick testified by deposition consistently with his report.  He explained 

that age was a major factor in the development of degenerative changes to the 
lumbar spine.  He disagreed with Dr. Castrejon’s last report of no permanent 
impairment.  He noted that the range of motion testing was valid for purposes of 
the impairment rating, although the entire FCE was not valid for purposes of 
claimant’s residual abilities.  He disagreed with Dr. Castrejon’s assumption that 
claimant’s range of motion should have improved along with her symptom 
improvement.  He agreed that the surveillance video showed inconsistency with 
pain levels and range of motion found on examination.  Dr. Quick also disagreed 
with Dr. O’Brien’s conclusions, although he agreed that claimant had more 
nonorganic than physical findings on examination.  He explained that the 
American Medical Association Guides to Evaluation of Permanent Impairment, 
Third Edition Revised was flawed because it did not take into account nonorganic 
findings.  He explained that he based his impairment determination solely on the 
AMA Guides.  He explained that claimant suffered more than six months of 
medically documented pain and rigidity and none to minimal degenerative 
changes on structural tests.  Consequently, claimant had 5% impairment under 
Table 53.  He noted that the range of motion testing was valid on both DIME 
appointments.  He used inclinometers to measure that range of motion.  Dr. 
Quick also disagreed with Dr. O’Brien regarding the MMI date.  He noted that he 
found real, reproducible reflex asymmetry on his first DIME.   

 
Dr. O’Brien testified at hearing consistently with his report.  He admitted that 

he had not used inclinometers to measure claimant’s range of motion.  He thought 
that the MRI findings were entirely age-related.  He emphasized that Dr. Gray and 
Dr. Castrejon had found exaggerated pain behaviors.  Dr. O’Brien thought that 
treatment should have been terminated as of July 19, 2010 when the nonorganic 
pain complaints appeared.  He reiterated that most patients recover from a sprain 
injury, but he admitted that not all patients so recover.  He disagreed with Dr. 
Quick’s determination that claimant suffered both organic and nonorganic pain.  He 
admitted that range of motion varies by day and that claimant’s range of motion 
testing was valid under the AMA Guides.   

The employer has failed to prove by clear and convincing evidence that the 
MMI determination by the DIME is incorrect.  The record evidence does not 
demonstrate that it is highly probable or free from serious or substantial doubt that 
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claimant reached MMI at an earlier date than September 8, 2011.  Dr. Quick’s 
finding of an absent left Achilles reflex was the reason for the additional diagnostic 
testing and treatment.  Dr. Quick is persuasive that this was a genuine, 
reproducible finding at the first DIME.  Dr. O’Brien clearly disagrees, but his 
disagreement does not demonstrate that Dr. Quick is incorrect. 

The employer has failed to prove by clear and convincing evidence that 
the DIME determination of 12% whole person impairment is incorrect.  The 
record evidence does not demonstrate that it is highly probable or free from 
serious or substantial doubt that Dr. Quick’s 12% rating is incorrect.  Dr. 
O’Brien’s disagreement does not demonstrate that Dr. Quick erred.  Generally, 
Dr. Quick’s conclusions are more persuasive.  Claimant has both organic and 
nonorganic bases for her symptom complaints.  Dr. Quick used the correct 
methodology to determine impairment pursuant to Table 53 and used 
inclinometers to measure the correct range of motion impairment.  The 
surveillance video certainly did not provide any such clear and convincing 
evidence.  If anything, the video confirmed that claimant had persistent pain that 
caused limping throughout the entire period of time.  Dr. Quick was able to view 
the video and reiterated his determination of 12% whole person impairment.   
 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 
of the DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.   A fact or proposition has been proved by "clear and convincing 
evidence" if, considering all the evidence, the trier-of-fact finds it to be highly 
probable and free from serious or substantial doubt.  Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, the DIME, Dr. 
Quick, determined that claimant was at MMI on September 8, 2011.  
Consequently, the employer must prove by clear and convincing evidence that 
this determination is incorrect.   
 

2. Claimant argued at hearing, but apparently abandoned the 
argument in her position statement, that the employer was prohibited from 
alleging that MMI was before the date of the first DIME on April 18, 2011.  In any 
event, the argument is without merit.  Claimant cited no authority for that 
proposition, but reasoned only that the employer, who did not challenge the initial 
DIME determination that claimant was not yet at MMI, had waived any argument 
that MMI occurred before that date.  The employer, however, is correct that the 
DIME first expressed a determination of the MMI date in the second DIME on 
November 17, 2011.  He agreed with Dr. Castrejon’s September 8, 2011, 
determination of MMI.  At that point, pursuant to the statutory scheme, the 
employer could challenge the date of MMI at hearing. 
 

3. “Maximum medical improvement” is defined in Section 8-40-
201(11.5), C.R.S. as: 
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A point in time when any medically determinable physical or mental 
impairment as a result of injury has become stable and when no 
further treatment is reasonably expected to improve the condition.  
The requirement for future medical maintenance which will not 
significantly improve the condition or the possibility of improvement 
or deterioration resulting from the passage of time shall not affect a 
finding of maximum medical improvement.  The possibility of 
improvement or deterioration resulting from the passage of time 
alone shall not affect a finding of maximum medical improvement. 

 
Reasonable and necessary treatment and diagnostic procedures are a prerequisite 
to MMI.  MMI is largely a medical determination heavily dependent on the opinions 
of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 
4-410-548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As 
found, the employer has failed to prove by clear and convincing evidence that the 
MMI determination by the DIME is incorrect. 
 

4. The medical impairment determination of the DIME also is binding 
unless overcome by clear and convincing evidence.  Section 8-42-107(8), 
C.R.S.; see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 
(Colo. App. 1998); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 189-
190 (Colo. App. 2002); Sholund v. John Elway Dodge Arapahoe,  W.C. No. 4-
522-173 (ICAO October 22, 2004); Kreps v. United Airlines, W.C. Nos. 4-565-545 
and 4-618-577 (ICAO January 13, 2005).  Cudo v. Blue Mountain Energy Inc., 
W.C. No. 4-375-278 (ICAO October 29, 1999).  As found, the employer has failed 
to prove by clear and convincing evidence that the DIME determination of 12% 
whole person impairment is incorrect. 
 
 

ORDER 

 It is therefore ordered that: 

1. The employer’s challenge to the date of MMI is denied and 
dismissed. 

2. The employer shall pay to claimant PPD benefits based upon 12% 
whole person impairment.   

3. The employer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

DATED:  July 26, 2012    

Martin D. Stuber 
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Administrative Law Judge 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-823-944-01 

 

ISSUES 

The issues are: petition to reopen based on worsened condition; 
temporary total disability benefits (TTD); and change of physician. 
 

FINDINGS OF FACT 

1. On November 29, 2007, Claimant suffered an admitted industrial 
injury to her left foot in the course and scope of her employment for Employer in 
claim number 4-823-944. 

2. On April 1, 2008, Claimant suffered an admitted industrial injury to 
her right foot in the course and scope of her employment for Employer in claim 
number 4-756-067. 

3. On April 26, 2011, Claimant’s authorized treating physician Michael 
P. McKenna, D.O., placed Claimant at maximum medical improvement (MMI) for 
Claimant’s left foot, with a 0% impairment rating.  Claimant received only medical 
benefits and was denied maintenance medical treatment per Dr. McKenna. 

4. On April 26, 2011, Dr. McKenna also placed Claimant at maximum 
medical improvement for her right foot, with a 2% right lower extremity 
impairment rating.  Claimant was paid temporary total disability benefits until she 
was placed at MMI and then benefits were terminated. 

5. On June 8, 2011, Claimant filed an “Objection to Final Admission of 
Liability and Notice and Proposal to Select Independent Medical Examiner” in 
both claim number 4-823-944 (DOI 11/29/2007- left foot), as well as in claim 
number 4-756-067 (DOI 4/1/2008 – right foot). 

6. Claimant did not pursue a Division of Labor independent medical 
examination. 

7. On January 4, 2012, in claim number 4-823-944 (DOI 11/29/2007- 
left foot), as well as in claim number 4-756-067 (DOI 4/1/2008 – right foot), 
Director Paul Tauriello at the Division of Workers’ Compensation entered an 
“Order to Show Cause.”  See Claimant’s Submission Tab 3 and Tab 9. 

8. On February 14, 2012, Claimant in claim number 4-823-944 (DOI 
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11/29/2007- left foot), as well as in claim number 4-756-067 (DOI 4/1/2008 – right 
foot), filed a Petition to Reopen attaching the February 1, 2012, medical report 
authored by Peter Hartlove, M.D., reflecting a change in Claimant’s medical 
condition, which report set forth in pertinent part: 

In summary, she sustained a crush injury to her left 
foot in 2007 and a crush injury to her right foot in 
2008.  Delayed diagnostic testing eventually revealed 
a fracture of the lateral cuneiform left.  She fractured 
metatarsals on the right foot and underwent surgical 
reduction.  It appears that these fractures have healed 
but she has developed severe ongoing unremitting 
pain, burning and numbness along with color and 
temperature changes in both feet.  She has had 
diagnostic sympathetic nerve blocks that gave her 
temporary help but never lasted more than a few 
days.  She also has been placed on Lyrica, Cymbalta, 
fentanyl and pain medications.  These gave her some 
improvement but the Worker’s Compensation 
physician has refused to continue these mediations.  
Since she stopped, her symptoms have significantly 
worsened.  She also has undergone significant 
physical therapy without any help.  She has been told 
that her problems may be all mental. 
 
Because of her ongoing symptoms, her signs of 
coolness in her feet despite adequate pulses, trophic 
skin changes, temporary improvement with diagnostic 
sympathetic nerve blocks and her light red hair, I feel 
she is experiencing Complex Regional Pain 
Syndrome bilaterally.  This is a debilitation condition 
and I feel if she is not treated appropriately with a 
chronic pain specialist, she will continue to deteriorate 
and this will affect her both physically and mentally to 
a significant degree.  Because of obvious physical 
changes, I feel it is irresponsible to blame this 
condition on a mental condition.   
 

See Claimant’s Submission Tab 10, Bate Stamp (BS) 36. 
 

9. On February 17, 2012, in claim number 4-823-944 (DOI 
11/29/2007- left foot), as well as in claim number 4-756-067 (DOI 4/1/2008 – right 
foot), Claimant filed an Application for Hearing and Notice to Set requesting that 
Claimant’s closed workers’ compensation claims be reopened, that medical 
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benefits including change of physician be addressed and that Claimant be paid 
temporary total disability benefits from February 1, 2012, ongoing.  See 
Claimant’s Submissions Tab 5 and Tab 11. 

10. On March 5, 2012, in claim number 4-823-944 (DOI 11/29/2007- 
left foot), as well as in claim number 4-756-067 (DOI 4/1/2008 – right foot), 
Respondents filed their response to Claimant’s February 17, 2012, Application. 

11. On March 14, 2012, the Office of Administrative Courts 
consolidated Claimant’s two hearing applications, as well as Respondent’s two 
responses, “for hearing purposes only” for the hearing held on May 29, 2012. 

12. Prior to hearing in the above-captioned matter, although on notice 
by Claimant’s filing of a Petition to Reopen, as well as Claimant’s Application for 
Hearing requesting medical benefits, Respondents failed to authorize or permit 
Claimant to return to authorized treating provider Dr. McKenna. 

13.  Respondents, however, returned to Claimant for a Respondent 
requested independent medical evaluation, which evaluation occurred on May 7, 
2012, with Carlos Cebrian, M.D., but never tendered the services of Dr. McKenna 
or an alternative treating provider 

14. At Hearing, Claimant credibly testified that she was experiencing 
more severe pain in both her left and right extremities than she was when placed 
at MMI.  Claimant also testified that her activities of daily living are more 
restricted than when she was released at MMI. 

15. Claimant credibly testified that the increased pain made it difficult to 
find employment, and that she is experiencing numbness in her feet 8-10 hours 
per day, can now only stand for approximately 5 minutes at a time, has to lie 
down, and is now experiencing pain at a level of 9 out of 10, whereas her pain 
level was at 4 to 6 out of 10 when Dr. McKenna released her at MMI on April 26, 
2011. 

16. Claimant has no health insurance and, because she was not 
permitted to return to Dr. McKenna for treatment, received her first and only 
treatment with Dr. Hartlove on February 1, 2012.  

17. Claimant does not seek reimbursement for the cost of treatment 
with Dr. Hartlove on February 1, 2012, but does seek an order reopening her 
workers’ compensation case and resuming temporary total disability benefits 
from the date of her worsening, as reflected in Dr. Hartlove’s report of February 
1, 2012. 

18.  Claimant also seeks authorization to change physicians.  Claimant 
asserts she no longer has confidence in Dr. McKenna and has not been 
permitted to return to Dr. McKenna by Respondents.  Claimant asserts that she 
should be permitted to change physicians to Dr. Hartlove, in whom Claimant has 
confidence.  Claimant testified, and it is found, that Dr. McKenna did not evaluate 
Claimant after MMI.  Claimant successfully treated with Dr. Hartlove on February 
1, 2012, wherein Dr. Hartlove recommended she continue treatment with a 
chronic pain specialist to prevent the deterioration, both physically and mentally, 
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from her bilateral foot problems.  Claimant’s testimony supports a conclusion that 
there is no longer a therapeutic relationship between Claimant and Dr. McKenna. 

19. Claimant’s testimony that she is unable to work, that she 
experiences numbness in her feet 8 to 10 hours a day, can only stand for 5 
minutes at a time, has pain at 9 out of 10, and has to lie down most of the day is 
credible and persuasive, and is worse than when Claimant was released at MMI. 

20. Any determination concerning other issues is premature at this 
time, as a matter of fact. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

3. As the Colorado Supreme Court acknowledged both in Davison v. 
ICAO, 84 P. 3d 1023 (Colo. 2004) and in Whiteside v. Smith, 67 P.3d 1240 
(Colo. 2003), the General assembly of the State of Colorado created the 
substantive right to workers’ compensation.  

 4. Because the Act abrogated the right of the injured worker to civilly 
sue employers, and co-employees, for damages arising from on-the-job injuries, 
the Act is to be construed liberally to effectuate its remedial and beneficent 
purposes.  That beneficent purpose has always been to prevent destitution 
among injured workers and their dependents.  See ICAO v. Ray (“Ray”) 145 P. 
3d 661 (Colo. 2006); University of Denver v. Industrial Commission, 335 P.2d 
292 (Colo.1959). 

5. The rule of liberal construction provides that an injured worker 
receives the benefit of doubt on close questions of law, i.e., issues which can be 
interpreted either way.  See Mountain City Meat v. Oqueda, 919 P.2d 246 (Colo. 
1996); UAL v. ICAO, 993 P.2d 1152 (Colo. 2002).  This rule was described in 
Smith v. Myron Stratton Home, 676 P.2d 1196 (Colo. 1984) as an 
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acknowledgement by the State of Colorado of its duty to aid injured employees in 
securing compensation for their work related injuries.  See also, Industrial 
Commission v. London Guarantee and Accident Association, 185 P.344, 345 
(Colo. 1919).   

6. As Ray, supra, reminds us the purpose of Workers’ Compensation 
Act is to assure the quick and efficient delivery of benefits under a system “akin 
to subsistence payment.” Id, 669; § 8-40-102(1), C.R.S. 

Reopening 

7. Section 8-43-303 (1), C.R.S provides that for the reopening of a 
claim “at any time within six years of the date of injury,” on the grounds of a 
change in condition.  The determination of whether to reopen a claim is 
discretionary with the ALJ.  Osborne v. Industrial Commission, 725 P.2d 63 
(Colo. App. 1986). 

8. A change of condition refers to a change in the claimant’s physical 
condition arising from the industrial injury after maximum medical improvement 
(“MMI”).  See El Paso County Department of Social Services v. Donn, 865 P.2d 
877 (Colo. App. 1993); Donohoe v. ENT Federal Credit Union, W.C. #4-171-210 
(September 15, 1995).  This is because MMI is the point in time when no further 
medical care is reasonably expected to improve the condition.  Section 8-40-201 
(11.5), C.R.S. 2002; City of Colorado Springs v. Industrial Claim Appeals Office, 
954 P.2d 637 (Colo. App. 1997). 

9. Claimant here seeks to reopen based on a change in condition and 
has demonstrated a change in condition which is causally connected to the 
original occupational disease. Chavez v. Industrial Commission, 714 P.2d 1328 
(Colo. App. 1985).  Her weakened condition is a proximate cause of further 
deterioration. Thus, her additional treatment is a compensable consequence of 
her 11/29/2007 (left foot, 4-823-944), and her 4/1/2008 (right foot, 4-756-067) 
admitted industrial injuries.  Standard Metals Corp. v. Ball, 172 Colo. 510, 474, 
P.2d 622 (1970).    

10. The medical documentation, coupled with Claimant’s credible 
testimony, establish that Claimant’s condition has worsened since MMI, 
warranting reopening.  Claimant’s request for reopening of claim number 4-823-
944 (DOI 11/29/2007- left foot), as well as in claim number 4-756-067 (DOI 
4/1/2008 – right foot), pursuant to § 8-43-303, C.R.S., is supported by the record. 

Temporary Total Disability 

11. To establish entitlement to temporary disability benefits, Claimant 
must prove that the industrial injury, has caused a “disability,” and that she 
suffered a wage loss which, “to some degree,” is the result of the industrial 
disability.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 
546 (Colo. 1995).  The term “disability,” as used in workers’ compensation cases, 
connotes two elements.  The first is “medical incapacity” evidenced by loss or 
reduction of bodily function.  There is no statutory requirement that Claimant 
present medical opinion evidence from an attending physician establishing her 
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physical disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 
1997).  Rather, the Claimant’s testimony alone is sufficient to establish a 
temporary “disability.”  Id.  In this claim, Claimant’s testimony and Dr. Hartlove’s 
February 1, 2012, medical report establish a disability as a result of the admitted 
industrial injuries.  

12. The second element is loss of wage earning capacity.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999).  The impairment of the earning capacity 
element of “disability” may be evidenced by a complete or partial inability to work, 
or physical restrictions which preclude the claimant from securing employment.  
The testimony of Claimant establishes this element, as does Dr. Hartlove’s 
detailed medical report. 

13. “Disability also connotes both medical incapacity and restrictions to 
bodily function.  Claimant suffered both and this had an adverse impact on 
Claimant’s ability to perform her job.  Absolute Employment Service, Inc. v. 
ICAO, 997 P.2d 1229 (Colo. App. 1999)(construing disability for purposes of 
apportionment). 

14. From February 1, 2012, ongoing, the Claimant has been unable to 
return to any job due to the effects of her 11/29/2007 (left foot) injury, as well as 
in her 4/1/2008 (right foot) injury.  Consequently, the Claimant is “disabled” under 
Section 8-42-105, C.R.S., and is entitled to temporary total disability (“TTD”) 
benefit.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler 
Company, W.C. No. 4-373-392 (ICAO, June 11, 1999.). 

Change of Physician 

15. An ALJ, pursuant to Section 8-43-404(5)(a), C.R.S., can order a 
change of physician upon a proper showing.  Section 8-43-404(5)(a) states: 

Upon the proper showing to the division, the employee may procure its 
permission at any time to have a physician of the employee’s selection attend 
said employee, and in any nonsurgical case the employee, with such permission, 
in lieu of medical aid, may procure any nonmedical treatment recognized by the 
laws of this state as legal, the practitioner administering such treatment to 
receive such fee therefore under the medical provisions of articles 40 to 47 of this 
title as may be fixed by the division. 

16. Ordering a change of physician is within the discretion of the ALJ, 
but the ordered change may not be based on arbitrary considerations.  See 
Consolidated Landscape v. Industrial Claim Appeals Office, 883 P. 2d 571 (Colo. 
App. 1994).  As found, Claimant has faith and confidence in Dr. Hartlove and 
Claimant lacks confidence in Dr. McKenna.  Therefore, as found, it is in the best 
interests of all concerned that Claimant’s care be changed to Dr. Hartlove. 

17. Further, the Respondents are liable for authorized medical 
treatment that is reasonable and necessary to cure or relieve the effects of the 
industrial injury.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. 
App. 1999); Simms v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 



 390 

1990).  “Authorization” refers to the physician’s legal status to treat the injury at 
the Respondents’ expense.  Popke v. Industrial Claim Appeals Office, 797 P.2d 
677 (Colo. App. 1997).  Under § 8-43-404(5)(a), C.R.S. 2007, the Employer or 
Insurer is afforded the right in the first instance to select a physician to treat the 
injury.  Clark v. Avalanche Industries, Inc., W.C. No. 4-471-863 (March 12, 2004).  
However, § 8-43-404(5) implicitly contemplates that the Respondent will 
designate a physician who is willing to provide treatment.  See Ruybal v. 
University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Tellez v. 
Teledyne Waterpik, W.C. No. 3-990-062 (March 24, 1992), aff’d., Teledyne 
Water Pic v. Industrial Claim Appeals Office, (Colo. App. 92CA0643), December 
24, 1992 (not selected for publication).  Therefore, if the physician selected by 
the Respondent refuses to appoint a new treating physician, the right of selection 
passes to the Claimant, and the physician selected by the Claimant is authorized.  
See Ruybal v. University Health Sciences Center, supra; Teledyne Water Pic v. 
Industrial Claim Appeals Office, supra; Burhmann v. University of Colorado 
Health Sciences Center, W.C. No. 4-253-689 (November 4, 1996); Ragan v. 
Dominion Services, Inc., W.C. No. 4-127-475 (September 3, 1993). 

18. In this case, Respondents never scheduled nor permitted Claimant 
to be evaluated by Dr. McKenna, nor provided an alternative medical provider to 
address Claimant’s allegation of worsened medical condition. 

19. As a matter of law, any determinations concerning other issues are 
premature. 

 

ORDER 

 It is therefore ordered that: 

1. Claimant has proven by a preponderance of the evidence that her 
admitted work-related injuries to her lower extremities have worsened.  
Claimant’s petitions to reopen claims (W.C. Nos. 4-756-067 and 4-823-944) 
dated February 14, 2012 are granted.  Dr. Hartlove’s opinion as set forth in his 
February 1, 2012 report is credible and persuasive. 

2. Claimant has proven that she is entitled to temporary total disability 
benefits beginning February 1, 2012 and continuing until terminated pursuant to 
statute.  Claimant’s testimony that she is unable to work, that she is experiencing 
numbness in her feet for 8-10 hours per day, can only stand for approximately 5 
minutes at a time, is experiencing pain at a level 9 out of 10 and has to lie down 
most of the day is credible and persuasive. 

3. Claimant’s request for a change of physician is granted.  Claimant 
has no therapeutic relationship with Dr. McKenna.  Further, when Claimant filed 
her petitions to reopen claims dated February 14, 2012, Respondents were 
placed on notice that Claimant was alleging a change of condition and in need of 
medical treatment.  Respondents did not offer a medical provider.  The right to 
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select a medical provider passed to Claimant.  Claimant chose Dr. Hartlove.  
Therefore, Dr. Hartlove is an authorized treating provider.  His treatment is 
related to the admitted claims and is reasonable and necessary.  Respondents 
shall pay for his treatment as well as his referrals. 

4. Respondent shall pay to Claimant interest at the rate of 8% per 
annum on all amounts of compensation not paid when due.  

5. Any issues not determined in this decision are reserved for future 
determination. 

DATED:  July 26, 2012 

Barbara S. Henk 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-737-890 

 

SUPPLEMENTAL ORDER 

ISSUES 

The issues presented for determination are whether the Respondents 
have overcome the Division Independent Medical Examination (DIME) 
physician’s opinions concerning relatedness of a lumbar spine condition and 
whether such condition was entitled to a permanent impairment rating.  The 
Claimant seeks to overcome the DIME physician’s opinions concerning 
maximum medical improvement (MMI) as it pertains to sexual dysfunction.  The 
Claimant also requests an award of permanent partial disability consistent with 
the DIME physician’s impairment ratings.   

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

Claimant is a 50-year old man who sustained an admitted injury on 
October 2 2007, when he fell approximately 30 feet off of a roof.  Claimant 
sustained several injuries as a result of the fall.  

Claimant was hospitalized for 12 days and underwent surgeries to his left 
knee and right shoulder.  The left knee surgery involved an open reduction and 
internal fixation of a comminuted tibial plateau fracture, a lateral meniscus tear, and 
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a tibial spine and anterior cruciate ligament avulsion.  Claimant continued to have 
knee problems while hospitalized and he underwent an additional procedure on his 
left knee. 

The right shoulder injury required a complex rotator cuff repair, along with 
a subacromial and subcoracoid decompressions with acromioplasty.  The surgeon 
also performed an extensive glenohumeral debridement, with labralectomy, 
synovectomy, an intra-articular debridement, and an open subpectoral biceps 
tenodesis.   

Following his hospitalization, Claimant was transferred to Spalding 
Rehabilitation Hospital where he was treated for additional complications related to 
his surgeries, including anemia and hypoxia.   

The Claimant was then referred to Dr. Jeffrey Hawke who began treating 
the Claimant on October 26, 2007.  Dr. Hawke was Claimant’s authorized 
treating physician and he managed Claimant’s care, including making referrals to 
specialists and prescribing medications.  

Throughout the course of his treatment, Claimant underwent four 
additional surgeries regarding the left knee, including removal of the external 
fixator and a left Achilles lengthening procedure, total knee replacement, revision 
of the replacement, and replacement of the implant.   

Dr. Hawke initially placed the Claimant at MMI on July 15, 2009, and 
provided an impairment rating for Claimant’s right shoulder, his left knee and 
ankle.  Dr.  At that time, Dr. Hawke determined that Claimant sustained a 3% 
upper extremity rating for his right shoulder and assessed a 45% impairment for 
the left lower extremity which included an impairment for reduced mobility in 
Claimant’s left ankle and the knee replacement.  Dr. Hawke also identified sexual 
dysfunction as a condition related to Claimant’s work injury, but he did not assign 
impairment for it.   

Dr. John Hughes evaluated Claimant for an independent medical 
examination (IME) on September 24, 2009.  Claimant complained of left knee 
pain, left ankle stiffness and low back pain over the dorsal part of the low back, 
until he can “work the pain out.”  Dr. Hughes noted restricted flexion and 
extension of Claimant’s lumbar spine.  Finally, Dr. Hughes noted a left leg length 
discrepancy, with the left leg being longer by 1.5 centimeters.  Dr. Hughes 
assessed Claimant with a leg length discrepancy possibly caused by the Achilles 
lengthening procedure, or the external fixation or the internal fixation of the tibial 
plateau fracture. He further assessed Claimant with persistent mechanical low 
back pain and sacroiliac dysfunction secondary to Claimant’s left lower extremity 
condition. Dr. Hughes also noted that Claimant had past documentation of sexual 
dysfunction secondary to opioid medication dependence but that Claimant did 
not complain of sexual dysfunction symptoms during the exam.  
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On October 1, 2009, Claimant saw Dr. Giancarlo Barolat for a 
neuromodulation therapy consultation.  Claimant complained of numbness and 
pain in his left lower extremity as well as low back problems which Dr. Barolat 
attributed to Claimant’s abnormal gait.  Claimant also complained of sexual 
health issues and depression.  Dr. Barolat believed that a trial of a spinal cord 
stimulator may improve Claimant’s symptoms lower extremity symptoms. 

A Healthcare Provider Interview form dated October 19, 2009 signed by 
Dr. Hawke noted that Claimant complained of increased lumbar symptoms up to 
the thoracic spine. The form appears to question whether the symptoms were 
related to Claimant’s gait.  

Claimant saw Dr. Hawke again on October 28, 2009 and reported pain 
going up his back all the up to his neck.  Dr. Hawke assessed residual instability 
in Claimant’s left knee and sexual dysfunction. The medications listed in the 
medical record did not include Viagra or other sexual dysfunction medications.  

 Around October 2009, Claimant was determined to no longer be at MMI 
because he required an additional surgery to his left knee.   

Claimant underwent a psychology evaluation by Dr. Ron Carbaugh on 
February 5, 2010.  His height was noted to be 5 feet 7 inches and his weight as 
225 pounds.  Claimant reported that his current physical symptoms included left 
knee pain; low back pain, likely due to disturbed gait pattern; and intermittent 
right shoulder pain.  Claimant also reported that he had gained 30 pounds since 
the injury.  Again, the medications noted do not include Viagra or other sexual 
dysfunction medications.  

Claimant saw Dr. Hugate on April 26, 2010.  Dr. Hugate noted that 
Claimant’s leg lengths were equal, that his knee was stable and that his standing 
alignment was good. 

Following the surgery and additional treatment, Dr. Hawke again placed 
the Claimant at MMI on June 15, 2010.  Dr. Hawke assessed various conditions, 
one of which was sexual dysfunction.  The subjective portion of Dr. Hawke’s 
report does not mention sexual dysfunction.  In addition the report contains no 
indication that Claimant continued to be prescribed Viagra or any other sexual 
dysfunction medications as he had been in the past. 

On June 15, 2010, Dr. Hawke reassessed the Claimant’s impairments to 
his left lower extremity, but did not reassess Claimant’s right shoulder.  Instead, 
he relied upon the impairment rating determined on July 15, 2009.  Dr. Hawke 
determined that Claimant’s impairment to his left lower extremity was 36%.  Dr. 
Hawke arrived at this impairment by measuring Claimant’s left knee range of 
motion, which resulted in 16% impairment. Dr. Hawke, however, used Claimant’s 
right knee range of motion, which had a deficit of 6%, to reach an ultimate 
conclusion that Claimant suffered 10% range of motion loss in his left knee.  Dr. 
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Hawke then added 20% lower extremity impairment for the three arthroplasty-
related surgeries performed on Claimant’s left knee resulting in total of 28% 
lower extremity impairment for the knee.  Dr. Hawke included an impairment of 
10% lower extremity for Claimant’s left ankle range of motion deficit and an 
additional 1% for cutaneous sensation loss in the left lower extremity. Dr. Hawke 
noted that 36% of the left lower extremity converts to 14% whole person rating.  
After adding the 3% range of motion for Claimant’s shoulder, which converts to 
2% whole person, the whole person impairment totals 16%.   

Dr. Hawke referred Claimant to Dr. Kesten for pain management as long 
as necessary.   

The Respondents filed a final admission of liability on August 3, 2010 and 
admitted for PPD benefits consistent with Dr. Hawke’s opinions.  The Claimant 
objected to the final admission and requested a DIME.   

The DIME occurred on December 9, 2010 which Dr. Brian Shea 
performed.  In his report, Dr. Shea lists Claimant’s current chief complaints as 
“left knee pain; left lower leg numbness between the knee and ankle; low back 
pain; and sleep dysfunction.”  Noticeably absent from that list is sexual 
dysfunction.  Although Dr. Shea did not evaluate Claimant’s sexual dysfunction, it 
is unknown whether the request for the DIME asked the DIME physician to 
evaluate sexual dysfunction.  Further, it does not appear that Claimant actually 
complained of sexual dysfunction to Dr. Shea. 

Dr. Shea concurred with the date of MMI determined by Dr. Hawke.  Dr. 
Shea assigned permanent impairment as follows:  8% of the right upper 
extremity; 41% of the left lower extremity; and 10% for Claimant’s low back.  The 
combined impairment totaled 30% whole person.   

Dr. Shea supported his spine rating on the imbalances in Claimant’s leg 
lengths, which Dr. Shea felt caused structural imbalances in Claimant’s hips and 
lumbar spine.  Further, the medical records noted complaints of low back pain. 

Dr. Shea found that Claimant’s shoulder range of motion deficits were 
greater than those determined by Dr. Hawke.  

 As for the knee impairment, the only difference between the 
determinations between Drs. Hawke and Shea is that Dr. Hawke subtracted 6% 
from the range of motion deficits noted in the left knee based on Claimant’s right 
knee range of motion.  Otherwise, the doctors arrived at the same impairment 
percentages for the arthroplasty, the ankle and the cutaneous sensation loss. 

Dr. Hawke testified as an expert in occupational medicine via deposition 
on March 14, 2011.  Dr. Hawke stated that after treating the Claimant for close to 
two and half years, he got a sense from the Claimant that he was vested in getting 
better.  Further Dr. Hawke testified that he did not have any concerns regarding 
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secondary gain issues and that he did not find the Claimant to be drug seeking and 
that Claimant tended to underreport his symptoms. 

According to Dr. Hawke, Claimant’s medically documented injuries were to 
his right shoulder and left knee.  He denied that Claimant injured his low back or 
left ankle as a result of his work injury. 

Dr. Hawke also indicated that there was no objective evidence that 
Claimant had functional limitation of his right shoulder beyond the right shoulder. 

Despite Dr. Hawke testifying that he did not recall any medical records 
documenting the Claimant complaining about his back, Dr. Hawke testified that his 
chart did have Dr. Baralot’s October 1, 2009 report.  Dr. Hawke testified that he 
didn’t recall appreciating that fact that Dr. Baralot noted Claimant’s back pain 
complaints and Dr. Baralot that they were most likely secondary to Claimant’s 
abnormal gait. 

Dr. Hawke indicated that had there been “significant structural imbalances 
in the lumbosacral pelvic hip” then he would have documented it.  

Dr. Hawke was also critical of Dr. Shea’s determination that Claimant has   
leg length discrepancy that Dr. Shea attributed to the work injury.  Dr. Hawke 
testified that even if Claimant has a leg length discrepancy there is no way to 
know the cause.  Dr. Hawke, however, admitted that he has had patients develop 
post-surgical leg length discrepancies and he prescribes heal lifts or orthotics to 
those patients. 

Dr. Hawke essentially opined that because he never documented 
Claimant’s complaints of low back pain over the course of two and one-half years 
of treatment that Claimant’s low back symptoms cannot be related to his work 
injury.   

Dr. Hawke testified that Claimant’s mechanism of injury is consistent with 
a musculoskeletal injury to the lumbar spine.  He categorized Claimant’s injuries 
as being severe due to the fact that Claimant had to have his entire joint replaced 
and had a serious crush injury that required a four-compartment fasciotomy which 
requires a high degree of trauma. 

Dr. Hawke also acknowledged that Claimant “always had a limp” when he 
saw the Claimant.  Further, Dr. Hawke testified that the left knee surgeries could 
explain a leg length discrepancy. 

Dr. Hawke testified that he is familiar with the impairment rating tips 
provided by the Division of Workers’ Compensation concerning ratable loss of 
range of motion in a knee and that it is appropriate to subtract the uninjured knee 
range of motion in general and in this case.  Specifically, he indicated that 
because Claimant is overweight, he determined that his weight “can have an 
adverse affect on range of motion involving both joints.”  
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With regard to Claimant’s right shoulder, Dr. Hawke believed that his 
impairment of 3% was more accurate than Dr. Shea’s because Dr. Hawke 
measured Claimant’s range of motion at the time Claimant was at maximum 
medical improvement for his shoulder. Dr. Hawke also testified that Claimant did 
not complain about ongoing shoulder problems or he would have documented 
such complaint in his treatment notes.  Dr. Hawke believed that age-related 
degeneration would likely account for increased range of motion loss between 
July 2009 and December 2010. 

Dr. Hawke testified that the trauma sustained to Claimant’s knee resulted in 
instability of the knee and that Claimant always limped. Dr. Hawke defined 
Claimant’s limp as an abnormal gait.  

Dr. Hawke testified that based on the type of injury and over two years of 
instability and/or abnormal gait, both were reasonable causes for lumbar problems 
that were appreciated by Dr. Shea. Dr. Hawke stated that an abnormal gait throws 
off the normal mechanics of the spine, which can cause the imbalance that lends to 
muscle and ligament strain and resultant pathology. Dr. Hawke also stated that it 
was plausible that the type of injury Claimant sustained would cause lumbar 
misalignment.  

Dr. Hawke testified that the impairment rating given by Dr. Shea to 
Claimant’s lumbar spine was reasonable because it made medical sense. Dr. 
Hawke further stated that the lumbar pathology found by Dr. Shea was objective. 

Dr. Hawke testified that a musculoskeletal injury to the lumbar spine is a 
reasonable explanation as to why the Claimant suffers from loss of range of motion 
in his back. Further, he stated that the mechanism of injury is consistent with the 
lumbar pathology.  

Dr. Hawke testified to a reasonable degree of medical probability that 
Claimant’s low back problems were related to the work-related injury and that it was 
more probably than not that the work-related condition and treatment for it caused 
the Claimant’s leg length discrepancy.  

Dr. Hawke stated that the Claimant’s erectile dysfunction was work-related 
because his condition required opiate pain medications, pain and stress.  

Prior to Dr. Hugate being deposed, he neither reviewed any of Dr. Hawke, 
Dr. Baraolot or Dr. Kesten’s records nor Dr. Hughes or Dr. Shea’s IME reports. He 
also did not review any of the depositions taken in the case.  

Dr. Hugate’s physical exams were focused on Claimant’s knee.  Dr. Hugate 
never examined the Claimant’s lumbar spine.  

Dr. Hugate testified that Claimant had either 5 or 6 knee surgeries related to 
his work accident.  
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Dr. Kesten also testified by deposition.  Dr. Kesten is triple board certified in 
physical medicine and rehabilitation, pain medicine and addiction medicine. Dr. 
Kesten has been fully level II accredited since 1995 and is an expert in the fields 
that he is board certified.  

Dr. Kesten started treating the Claimant on October 26, 2009. Dr. Kesten 
treated the Claimant monthly from 2009 to the date of his deposition.   

Each time that Dr. Kesten treated the Claimant he performed a physical 
examination where he consistently assessed the Claimant’s gait, spinal alignment, 
right shoulder and knee. Each time Dr. Kesten physically examined Claimant’s 
back, Claimant demonstrated compromised range of motion and pain.  

Dr. Kesten agreed with Dr. Hawke’s opinion that Claimant suffered a 
tremendous injury to his knee joint.  

Dr. Kesten explained that an antalgic gait is defined as being abnormal and 
that Clamant consistently presented with an antalgic gait, which he attributed to 
Claimant’s left knee structural derangement.  

Dr. Kesten stated that it was common knowledge and sensible to assert that 
an abnormal gait can, in fact, result in low back pain. As it pertains to the Claimant, 
Dr. Kesten testified that Claimant’s gait caused his low back condition.  

Dr. Kesten testified that the Claimant’s lumbosacral pain is largely a result of 
his altered gain.   

Dr. Kesten diagnosed Claimant with mechanical low back pain supported by 
objective evidence of sacroiliac joint dysfunction. 

 Dr. Kesten testified that based on his treatment of the Claimant, his lumbar 
condition would fall within Table 53, 2(b) of the AMA Guides as his condition had 
six months of documented pain and rigidity.  

Dr. Kesten testified that Dr. Shae’s physical exam findings were the same as 
his. 

Dr. Kesten agreed with Dr. Shae’s opinion in that Claimant sustained injuries 
to his lumbosacral spine as a result of his work-related injury and that the condition 
was worthy of assessing permanent impairment. 

Dr. Kesten was aware of the fact that in December 2008, Dr. Hawke 
prescribed Viagra to Claimant and that Viagra is a medication that counters erectile 
dysfunction. Dr. Kesten noted that Claimant was reporting to Dr. Hawke concerns 
of his sexual libido.  Dr. Kesten was also aware of Dr. Shih’s March 4, 2008 report 
where he discussed Claimant’s sexual dysfunction.  Dr. Kesten concerned with Dr. 
Shih’s opinions in that there may be multiple factors resulting in the clinical 
presentation of decreased libido and sexual dysfunction. 
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Dr. Kesten agreed with Dr. Hawke opinion that chronic pain and/or 
depression can result in sexual dysfunction and that Claimant repeatedly reported 
depression as a direct result of his work-related injury. 

Dr. Kesten testified that throughout the entirety of his clinical course, he had 
no reason to question the Claimant’s “credibility with regard to symptom 
magnification, exaggeration, intentional reporting that were not [present] and 
secondary gain.” Dr. Kesten did perform provocative maneuvers to assess 
symptom magnification and that Claimant consistently failed to demonstrate 
evidence of symptom magnification. 

Dr. Kesten evaluated the Claimant on January 10, 2011.  On physical 
examination, Claimant reported appreciable tenderness to palpation over his left 
sacroiliac joint. Dr. Kesten’s impressions were persistent lumbosacral pain 
secondary to his work-related accident.  Dr. Kesten diagnosed Claimant with 
bilateral lumbosacral facet arthropathy.  

Based on the foregoing, the Respondents have failed to overcome the 
DIME physician’s opinion that Claimant suffered permanent medical impairment 
to his low back due his industrial injury.   There is ample evidence supporting that 
Claimant had an antalgic gait and complained of low back pain throughout his 
treatment.  In addition, the Judge is persuaded by the opinions of Drs. Hawke 
and Kesten that Claimant’s knee problems caused an antalgic gait leading to low 
back pain, or that Claimant’s leg length discrepancy, which was due to the knee 
surgeries, caused low back pain.  The Judge is further persuaded that the injury 
itself may have caused low back pain.   

Claimant has failed to overcome the DIME opinion concerning MMI for 
sexual dysfunction.  Although the medical records note that Claimant was 
diagnosed with sexual dysfunction related to his work injury, there is no 
persuasive or credible evidence that he had not reached MMI for that condition.  
Dr. Hawke placed him at MMI for all of his conditions as of June 15, 2010, at 
which time Claimant was no longer receiving prescriptions for sexual dysfunction 
medications.  In addition, Dr. Kesten’s January 2011 report makes no mention of 
sexual dysfunction or medications prescribed for sexual dysfunction.  There is 
simply no persuasive evidence that Claimant continued to suffer from sexual 
dysfunction at the time he was placed at MMI.   

Claimant has established, by a preponderance of the evidence that he is 
entitled to permanent impairment for his knee consistent with the DIME 
physician’s impairment ratings.  There is no persuasive evidence that Claimant 
previously suffered range of motion loss in his left knee due to obesity.  Claimant 
reported to Dr. Carbaugh on February 5, 2010, that he had gained 30 pounds 
since the injury.  Thus, it does not appear that Claimant had a longstanding 
history of obesity which would have affected his knee joints prior to the date of 
his injury.  Finally, Dr. Hawke pointed to no specific authority for his 
determination that when evaluating an overweight claimant’s knees, he must 
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base the deficits on the contralateral knee.  He merely indicated that the Division 
allows it.  While it is true that measuring range of motion loss based on the 
contralateral joint may be appropriate for some individuals, the evidence does not 
support that it was appropriate for the Claimant in this case. 

Claimant has failed to establish, by a preponderance of the evidence, that 
he is entitled to an increased impairment rating for his right shoulder.  Dr. Hawke 
measured the Claimant’s shoulder range of motion in July 2009 when he 
determined Claimant’s shoulder had reached maximum medical improvement.  
Thereafter, Dr. Hawke’s treatment notes contain very few references to ongoing 
shoulder problems or treatment of the shoulder.   As Dr. Hawke explained, 
normal degeneration may have caused a decrease in Claimant’s shoulder range 
of motion.  Claimant presented no persuasive or credible evidence to refute Dr. 
Hawke’s explanation.   

Consequently, Claimant reached MMI on June 15, 2010 for all of the 
compensable components of his injury, and sustained permanent impairment as 
follows:  3% of the right upper extremity; 41% of the left lower extremity; and 10% 
for his low back.   
 

CONCLUSIONS OF LAW 

 Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is 
decided on its merits.  Section 8-43-201, C.R.S. 

The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   
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Section 8-42-107, C.R.S., sets forth two different methods of 
compensating permanent medical impairment.  Subsection (2) provides a 
schedule of disabilities and subsection (8) provides for whole person ratings 
when an injury is not found on the schedule.  Pursuant to § 8-42-107(c) provides 
that if a party disputes the authorized treating physician’s finding of medical 
impairment, the parties may select a DIME.   

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a 
DIME selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence.   A DIME physician's findings of 
MMI, causation, and impairment are binding on the parties unless overcome by 
“clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. 
Industrial Claim Appeals  Office, 87 P.3d 261, 263 (Colo. App. 2004). 

Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must 
produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A 
fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and 
free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 
supra.  The mere difference of medical opinion does not constitute clear and 
convincing evidence to overcome the opinion of the DIME physician. Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 
2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more 
reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998).  Since the DIME physician is required to identify and 
evaluate all losses and restrictions which result from the industrial injury as part 
of the diagnostic assessment process, the DIME physician's opinion regarding 
causation of those losses and restrictions is subject to the same enhanced 
burden of proof.  Id.    

Based on the foregoing, the Respondents have failed to overcome the 
DIME physician’s opinion that Claimant suffered permanent medical impairment 
to his low back due his industrial injury.   There is ample evidence supporting that 
Claimant had an antalgic gait and complained of low back pain throughout his 
treatment.  In addition, the Judge is persuaded by the opinions of Drs. Hawke 
and Kesten that Claimant’s knee problems caused an antalgic gait leading to low 
back pain, or that Claimant’s leg length discrepancy, which was due to the knee 
surgeries, caused low back pain.  The Judge is further persuaded that the injury 
itself may have caused low back pain.   

Claimant has also failed to overcome the DIME opinion concerning MMI 
for sexual dysfunction.  Although the medical records note that Claimant was 
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diagnosed with sexual dysfunction related to his work injury, there is no 
persuasive or credible evidence that he had not reached MMI for that condition.  
Dr. Hawke placed him at MMI for all of his conditions as of June 15, 2010, at 
which time Claimant was no longer receiving prescriptions for sexual dysfunction 
medications.  In addition, Dr. Kesten’s January 2011 report makes no mention of 
sexual dysfunction or medications prescribed for sexual dysfunction.  There is 
simply no persuasive evidence that Claimant continued to suffer from sexual 
dysfunction at the time he was placed at MMI.   

The increased burden proof provisions contained in § 8 -42-107 (8)(c), 
C.R.S., only apply in cases of non-scheduled injuries.  See Delaney v. Industrial 
Claims Appeals Office, 30 P.3d 691, 693 (Colo. App. 2000).    Thus, the DIME 
physician’s ratings are not given any special weight and the rating percentage for 
scheduled injuries is determined based upon the preponderance of the evidence.  
In this case, the Claimant bears the burden of proof to establish that he is entitled 
to any permanent impairment although it must be noted that Respondents 
already admitted for permanent impairment to Claimant’s knee and shoulder 
consistent with the opinions of Dr. Hawke. 

Claimant has established, by a preponderance of the evidence that he is 
entitled to permanent impairment for his knee consistent with the DIME 
physician’s impairment ratings.  There is no persuasive evidence that Claimant 
previously suffered range of motion loss in his left knee due to obesity.  Claimant 
reported to Dr. Carbaugh on February 5, 2010, that he had gained 30 pounds 
since the injury.  Thus, it does not appear that Claimant had a longstanding 
history of obesity which would have affected his knee joints prior to the date of 
his injury.  Finally, Dr. Hawke pointed to no specific authority for his 
determination that when evaluating an overweight claimant’s knees, he must 
base the deficits on the contralateral knee.  He merely indicated that the Division 
allows it.  While it is true that measuring range of motion loss based on the 
contralateral joint may be appropriate for some individuals, the evidence does not 
support that it was appropriate for the Claimant in this case. 

Claimant has failed to establish, by a preponderance of the evidence, that 
he is entitled to an increased impairment rating for his right shoulder.  Dr. Hawke 
measured the Claimant’s shoulder range of motion in July 2009 when he 
determined Claimant’s shoulder had reached maximum medical improvement.  
Thereafter, Dr. Hawke’s treatment notes contain very few references to ongoing 
shoulder problems or treatment of the shoulder.   As Dr. Hawke explained, 
normal degeneration may have caused a decrease in Claimant’s shoulder range 
of motion.  Claimant presented no persuasive or credible evidence to refute Dr. 
Hawke’s explanation.   

Consequently, Claimant reached MMI on June 15, 2010 for all of the 
compensable components of his injury, and sustained permanent impairment as 
follows:  3% of the right upper extremity; 41% of the left lower extremity; and 10% 
for his low back.   
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ORDER 

 It is therefore ordered that: 

1. Claimant is at MMI for all compensable components of his work 
injury.  

2. Respondents shall pay PPD benefits to the Claimant consistent 
with the following impairment ratings: 3% of the right upper extremity; 41% 
of the left lower extremity; and 10% for his low back.   

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 26, 2012 

Laura A. Broniak 
Administrative Law Judge 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-512-853-07 

 

ISSUES 

 The issue determined by this decision is whether Respondents have 
demonstrated by a preponderance of the evidence that the Claimant’s condition 
has changed since he was deemed permanently and totally disabled (PTD) by 
Admission of Liability in 2005 and whether Respondents should be permitted to 
terminate disability benefits.   
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FINDINGS OF FACT 

Having considered the evidence presented at hearing, the following 
Findings of Fact are made. 

 
1. Claimant sustained an injury to his left 4th finger on June 18, 2001, 

when his glove was pulled into a machine resulting in a laceration and crushing 
injury.  Claimant was originally seen by Dr. Gellrick for treatment and then 
referred to Dr. Thomas Fry, a hand surgeon who diagnosed possible third-degree 
ulnar collateral ligament PIP injury with MP joint ulnar collateral ligament first-
degree injury, possible distal phalanx ulnar fracture, intra-articular and non 
displaced.  Hand therapy with repeat x-rays by Dr. Fry suggested a chondral 
fracture of the joint and possible early localized reflex sympathetic dystrophy.    
 

2. In October 2001, an EMG test was administered by Dr. Hemler.  
His impression was “possible electrodiagnostic evidence of median neuropathy in 
the left forearm” which he noted would be consistent with a traction injury 
occurring during the original injury.  He noted that the general slowing found at 
other points may be consistent with limb cooling caused by the hyperhidrosis, 
however “other features of cooling such as enlarged wave forms were absent”.  
Claimant was ultimately diagnosed and treated for Complex Regional Pain 
Syndrome (CRPS). 
 
 3. On September 16, 2003, Dr. Gellrick performed a special 
evaluation of the Claimant to determine permanent impairment with consideration 
of maximum medical improvement, work restrictions and maintenance treatment.  
Dr. Gellrick performed an examination and noted that Claimant expressed no 
evidence of thought disorder or depression during the evaluation.  Claimant 
advised her that he isolates at home to avoid crowds due to fear that someone 
would bump into him.  He stated that he was unable to tie his shoes, could not 
use the left hand to hold anything because it was numb and that he dropped 
things because his hand hurts too much.  Claimant further stated that although 
he was able to drive an automatic vehicle with one hand (right hand), he stated 
that he was unable to sign or fill out paperwork with the left hand and could only 
hold and guard the left arm.  Dr. Gellrick also noted that there was no evidence of 
thenar or hypothenar eminence wasting in the palm of the hand.  Dr. Gellrick 
noted that Claimant could not use the left arm at all.  Dr. Gellrick also noted that 
Claimant had not yet entered remission of the condition.    
 

4. In 2004 Dr. Gellrick opined that Claimant’s left arm was quite 
debilitated and noted that the neuropathic pain would be expected to continue at 
least another six months to two years precluding the use of the left arm.  Dr. 
Gellrick further stated that it was doubtful that the Claimant would be able to use 
the left arm.   

 
5. An Amended Final Admission of Liability was filed by Respondents 

on November 1, 2005, admitting for permanent total disability.   
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6. On April 19, 2011, Claimant was re-evaluated by Dr. Gellrick to 

determine whether Claimant’s condition had changed and to determine his 
further medical needs associated with the 2001 injury.  Dr. Gellrick noted that the 
Claimant had not been seen for 5 years.  Claimant was returned to Dr. Gellrick 
post-medical utilization review (MUR) of Dr. Villareal who had been providing 
maintenance but was taken off the case.  During the examination, Claimant kept 
his left arm against his left chest bent at the elbow and told Dr. Gellrick that he 
could not move it.  Dr. Gellrick noted that the Claimant’s left arm had normal 
color.  Claimant rated his pain as 10/10.  Claimant was released from the 
examination to attend a stress thermogram later that morning.  Claimant was 
also scheduled for a triple phase bone scan.  Claimant was to return to Dr. 
Gellrick the following day after the bone scan.   

 
7. Prior to the evaluation by Dr. Conwell on April 19, 2011, Dr. 

Conwell had Claimant’s wife sign the intake questionnaire.  Claimant was noted 
to sign the questionnaire with his initials while resting his left forearm on the 
clipboard.   

 
8. During the evaluation, Claimant advised Dr. Conwell that his left 

hand constantly shakes and that he has limited movement of the left wrist and 
digits secondary to pain.  He stated that he is unable to make a fist.  Dr. Conwell 
noted that he was unable to perform a neurological evaluation of the left upper 
extremity secondary to patient’s reported pain intolerance.  Claimant reported 
that any touching of the left upper extremity either with pinprick, cotton wisp or 
physical touch (squeeze) would cause severe intolerable pain.  Dr. Conwell was 
also unable to evaluate for temperature symmetry by touch.  He did note that 
there was no visual skin discoloration of the left upper extremity and no livedo 
reticularis.  Claimant did allow Dr. Conwell to pinch the distal pads of the fourth 
digits which revealed normal and symmetrical capillary refill.  Claimant 
immediately pulled away his left hand upon pinching.   

 
9. Dr. Conwell noted that the skin of both hands appeared dry with no 

hyperhidrosis appreciated.  Range of motion of the left elbow was restricted in full 
flexion and extension.  Range of motion of the left wrist was limited in all ranges.  
Claimant advised he was unable to fully extend or flex the digits of the left hand.  
Claimant advised he was unable to make a fist with the left hand.  A continuous 
tremor of the left hand was noted but disappeared when the Claimant held his left 
forearm and hand against his abdomen in the protective posture.  There were no 
appreciable trophic changes of the left upper extremity and Claimant had normal 
hair and fingernail growth and appearance.  The skin texture of the left upper 
extremity appeared normal.   

 
10. Dr. Conwell opined the physical exam on April 19, 2011, was 

inconclusive as he was not able to fully examine Claimant due to Claimant’s 
subjective complaints of intolerable pain. 
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11. Claimant underwent a functional infrared imaging scan to evaluate 

for upper extremity CRPS.  This test was also incomplete due to the patient 
stating that he was unable to physically place the upper extremities in the 
appropriate and necessary positions required to obtain optimal IR images.  
Additionally, Claimant refused to place his left forearm and hand on a surface 
required for testing as he stated that the pain would be too severe for him to rest 
his forearm and hand on a board.  Dr. Conwell noted that it was interesting that 
while Claimant held his left forearm and hand in a protective posture against his 
abdomen, the tremor ceased and there were no overt signs of allodynia.  Dr. 
Conwell was able to note that the obtainable images revealed essentially normal 
left upper extremity.   

 
12. On April 20, 2011, a triple phase bone scan of Claimant showed left 

third MP joint abnormalities that were determined to be most likely arthritic.  No 
additional abnormalities were identified.  Claimant returned to Dr. Gellrick after 
the triple phase bone scan.  Claimant related that his pain level was at a 9.  Dr. 
Gellrick noted that Claimant had tremor of the left upper extremity, some of which 
she believed to be intentional as it was felt that it occurred at will.  The color of 
the left arm was the same as the right arm and the hair distribution of the left 
forearm was good.  Claimant was referred to Dr. Hemler for additional evaluation 
to take place on April 25, 2011.  Dr. Gellrick’s opinion regarding the above 
impressions is found to be credible and persuasive. 

 
13. Dr. Hemler noted that the Claimant had no involuntary movements 

in the left arm, and had a normal exam of the left shoulder, elbow, and wrist.  He 
also noted that Claimant was oriented to person, place, and time; behavior and 
psychomotor activity was normal, mood and affect was normal, Claimant was 
well groomed, and made good eye contact.  He also noted that Claimant’s 
thought overall was normal in form and content and that his cognition/memory 
demonstrated normal overall concentration and intelligence.  Dr. Hemler noted 
that the three phase bone scan had “normalized” since the original studies.  Dr. 
Hemler’s opinion is found to be credible and persuasive. 
 

14. At the request of Respondents, Claimant was placed under 
surveillance on April 20, 2011, and April 21, 2011.  The surveillance was 
videotaped and submitted to Drs. Gellrick, Hemler, and Conwell subsequent to 
their examination of Claimant on April 20, 2011.  

  
15. After review of the video surveillance, Dr. Conwell wrote a report 

dated May 23, 2011, in which he outlined consistent and inconsistent behavior of 
the Claimant in the video as compared to Claimant’s presentation in his office on 
April 19, 2011.  Dr. Conwell noted that it was “inconsistent” that Claimant did not 
show any pain behaviors other than his unusual upper extremity posture.  He 
also saw inconsistent behavior of  Claimant grasping and holding a jean jacket 
with the left hand noting that while in his office, Claimant was unable to utilize his 
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left hand for any activity other than to hold it in a 90 degree flexed posture with 
the volar surface of the left hand held against his abdomen.  No pain behaviors 
were noted in the video.  Dr. Conwell also noted that the video also showed 
Claimant elevating (abducting) his left shoulder without tremor or pain behavior 
with that activity.  Claimant’s behavior was inconsistent with his reported limited 
left upper extremity ROM, inability to grasp or pinch with the left hand and the 
reported pain levels and neuropathic symptoms during the time Dr. Conwell 
spent with Claimant during the examination.  Additionally, Dr. Conwell did not 
note any tremor or pain behavior.  The Court finds Dr. Conwell’s observations 
and opinions to be credible and persuasive. 

  
16. Dr. Conwell further noted inconsistent behavior demonstrated by 

Claimant on April 21, 2011, when Claimant was videoed holding a package of 
cigarettes with his right hand while the left hand was actively engaged in 
extracting a cigarette from the carton.  Dr. Conwell noted that the activity was 
done with a smooth coordinated motion with no tremor.  While Claimant held the 
cigarette, with his left hand, he grasped his jacket pulling outward while inserting 
the cigarette pack with his right hand into his left chest shirt pocket.  The activity 
was noted to be performed with normal coordination and muscle movement with 
no tremor noted.  The fingers of his left hand are visualized performing pinching 
(flexing the digits) and grasping movements without pain behavior.  Additionally, 
he was shown placing the cigarette with his left hand to his lips.  He was also 
shown cupping his left hand around the cigarette lighter and end of the cigarette 
to protect the flame.  The activity was done with normal coordination and muscle 
movement with no tremor or pain behavior.  Dr. Conwell noted that the fine motor 
skills required of the above activities in his opinion would not be possible with the 
tremor that was observed when he evaluated Claimant at his office.   Dr. 
Conwell’s opinion is found to be credible and persuasive. 

  
17. Additional surveillance footage on April 21, 2011, which showed 

Claimant putting on sunglasses with his left hand, transferring a cane from his 
right hand to his left hand and grasping a cane with his left hand while walking.  
No pain behaviors were noted with these activities.  Additionally, Claimant was 
seen holding a camera with both hands.  Dr. Conwell noted that the fine motor 
skills that are required to perform the above described activities were 
inconsistent with the tremor, inability to grasp and make a fist, limited shoulder 
and finger motion and neuropathic complaints that Claimant reported to Dr. 
Conwell on April 19, 2011.  The Court finds Dr. Conwell’s opinions credible and 
persuasive. 

 
18. Dr. Conwell opined that there was a pathophysiological disconnect 

between Claimant’s reported severe neuropathic allodynia and hyperpathia of the 
left upper extremity and his usual left upper extremity posture (i.e. elbow flexed at 
90 degrees with left forearm and hand held next to the abdomen).  In Dr. 
Conwell’s experience, patients with severe neuropathic allodynia and hyperpathic 
are very careful never to allow contact of any surface with the effected involved 
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skin territory.  The reason for that is that touching, even momentary contact, is 
quite painful and avoided at all cost.  Furthermore, neuropathic pain syndromes 
which include the constellation of symptoms as described above do not function 
in an on or off physiological state.  The neuropathic symptoms are always 
present.  Finally, Dr. Conwell could not state within a reasonable degree of 
medical probability that Claimant does indeed suffer from CRPS.  He opined that, 
at the very least, the Claimant’s motor function of the left hand was inconsistent 
with the reported motor dysfunction at the time that Dr. Conwell saw the 
Claimant.  Dr. Conwell’s opinions are found to be credible and persuasive. 

 
19.  The video surveillance was also reviewed by Drs. Gellrick and 

Hemler.  Dr. Gellrick reviewed the video surveillance on May 12, 2011.  Dr. 
Gellrick noted that Claimant would not allow her to touch or examine the left arm.  
She opined that his presentation in the office was inconsistent with the use of his 
left arm in the video.  He was seen to be more functional with his use though he 
still walked with a guarded fashion.  His presentation was also inconsistent with 
his ability to go through the stress thermogram.  Dr. Gellrick found that the 
patient has more function with his left arm.  Dr. Gellrick also noted that as of the 
evaluation of May 12, 2011, the objective findings did not substantiate or support 
the diagnosis of CRPS.  The Court finds Dr. Gellrick’s opinions credible and 
persuasive.  

 
20. Claimant returned to Dr. Hemler on May 25, 2011 for a follow-up 

examination.  Claimant presented as highly protective of the left upper extremity.  
Dr. Hemler compared the difference between the surveillance tape and the 
patient’s report in the exam room and noted that he believed that there was some 
discrepancy that was significant.  It was Dr. Hemler’s recommendation that the 
Claimant be weaned off any Schedule II opiates and given a trial of opiate free 
management.  Dr. Hemler stated that it was difficult to state the degree and 
amount of pain present as of May 25, 2011, but suggested that in light of the 
video surveillance taken on April 20, 2011, and April 21, 2011, the behavior was 
directed at drug seeking and obtaining opiates.  Dr. Hemler did note that both he 
and Dr. Conwell reached the same conclusion that the pattern of use of the 
upper extremity was significantly better than demonstrated in the office and 
reported by the Claimant.  Although the patient described severe pain the video 
surveillance and the recent thermography suggest that the RSD has reached a 
point of quiescence.  One of the key criteria for complex regional pain syndrome 
is the persisting nature of dystonia which does not appear to be present in the 
surveillance.  The edema present in the upper extremity appeared to Dr. Hemler 
to resolve with activity and could not be attributed to vasomotor/sudomotor 
activity at this time.  It was Dr. Hemler’s opinion that the carrier had provided all 
of the care that was likely to improve Claimant’s condition from an occupational 
perspective.   Dr. Hemler’s opinion is found to be credible and persuasive. 

 
21. On June 15, 2011, Claimant returned to Dr. Gellrick for continuance 

of pain management evaluation and consideration of opioid detoxification for the 
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original diagnosis of CRPS.  Dr. Gellrick noted that although Claimant described 
balance and control problems, none were seen on the video surveillance.  She 
further noted that the RSD and CRPS previously seen years ago with this patient 
were in a state of remission or quiescence and aggressive pain management 
was no longer necessary.  Claimant was noted to appear much more functional 
on video surveillance which Dr. Gellrick noted, “was great for the claimant.”  No 
further treatment was recommended under workers’ compensation other than 
detoxification with Dr. Gellrick, which Claimant refused.  Dr. Gellrick also noted 
that when Claimant was distracted, that the tremors went away.  She further 
noted that the Claimant’s “gait” was normal.  Dr. Gellrick also noted that the 
Claimant continued to describe his pain as 10/10.  Dr. Gellrick’s opinions are 
found to be credible and persuasive.  Claimant’s pain complaints and claims of 
functional disability of the left extremity and gait control are found not to be 
credible. 

 
22. In addition to the evaluations by Drs. Conwell, Gellrick and Hemler, 

Respondents sought an IME with Andrew Brylowski, M.D., who examined 
Claimant on August 25, 2011.  Dr. Brylowski performed a 
psychiatric/neuropsychiatric and physical examination of Claimant.  Dr. Brylowski 
is a psychiatrist with a neurology background.  Dr. Brylowski is not admitted to 
practice in the State of Colorado.  His opinions were based upon his independent 
medical evaluation experience.  Dr. Brylowski is familiar with CRPS as a 
physician who has treated 20 to 50 patients with CRPS.   

 
  23. Dr. Brylowski performed a physical examination of the Claimant, 
had the Claimant perform neuropsychiatric tests, reviewed the video and arrived 
at the diagnosis of “malingering” based upon symptoms that were: 
disproportionate to objective findings; involved a medical-legal context;  and 
uncooperativeness with the examination, which he noted constituted three of the 
four criteria for diagnosing malingering.  Dr. Brylowski advised that only two of 
the four criteria need to be met to make that diagnosis.  Dr. Brylowski noted 
inconsistency with the fact that Claimant would not be able to put his arm down 
for testing but is able to rest his arm against his chest.  He noted that sensory 
stimuli whether you are putting your arm down on a table or putting it down on 
your stomach still constitutes sensory contact.  Dr. Brylowski also noted that the 
Claimant complained of pain when he shined a light from a laser pen on 
Claimant’s left arm which Dr. Brylowski stated made no physiological sense 
whatsoever.  Dr. Brylowski further noted that if Claimant kept his forearm to his 
abdomen consistently, one would expect significant atrophy of the upper arm and 
forearm.  Dr. Brylowski did not see any loss of muscle mass.  Finally, based upon 
a review of the surveillance video, he opined Claimant’s function was much 
better than he presents at the medical appointments.  Dr. Brylowski’s opinion is 
found to be credible and persuasive. 
 

24. Dr. Brylowski opined that the Claimant had the physical ability to 
perform the 12 different classifications of jobs recommended by the vocational 
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expert, Pat Renfro.  Dr. Brylowski performed neuropsychiatric tests on Claimant 
and did not find anything from a cognitive standpoint that would preclude 
Claimant from performing the sedentary-light duty jobs recommended.  
Additionally, although Dr. Brylowski was of the opinion that there had been 
insufficient objective findings to support a diagnosis of CRPS, it is his opinion 
regarding Claimant’s current ability to be employed in certain sedentary-light duty 
jobs was based upon the video surveillance and the neuropsychiatric testing that 
is found to be persuasive. 

 
25. Based upon the opinions of Drs. Hemler and Gellrick, the seizures 

complained of by Claimant are not found to be related to this claim. 
 
 26. Dr. Brylowski opined that the injury sustained on June 18, 2001, 
does not prevent him from engaging in gainful employment.  Dr. Brylowski’s 
opinion is found to be credible and persuasive. 
 
 27. Claimant was also evaluated by Patrick Renfro, a vocational 
rehabilitation expert with an extensive orthopedic/neurosurgery nursing 
background.  Mr. Renfro interviewed the Claimant and reviewed the extensive 
medical file.  He also reviewed the same surveillance video reviewed by Drs. 
Gellrick, Hemler, Conwell and Brylowski.  Mr. Renfro noted that the early medical 
records as well as Claimant’s statements to him during the interview indicated 
that Claimant essentially could not use his left upper extremity and that he had 
pain when he did use it.  Mr. Renfro then noted that the surveillance clearly 
showed Claimant using the left upper extremity to some degree without any overt 
signs of pain in any of his physical activities or the use of the extremity.  Mr. 
Renfro also commented about the inconsistency of Claimant’s ability to hold his 
left hand up against his abdomen versus his statements that he could not use his 
upper extremity and could not stand to have it touched because of the pain that it 
caused.  Mr. Renfro noted that the video showed Claimant’s ability to perform 
fine motor function with his left upper extremity by his ability to retrieve a 
cigarette out of the packet and hold a camera.  Mr. Renfro noted that these were 
motions that he would not have expected to see.  Mr. Renfro advised that the 
video surveillance could be viewed as a type of functional capacity assessment.  
He further noted that he considered the Claimant’s function and is not concerned 
with the diagnosis.  Based upon his review of the records, the interview, and the 
surveillance, Mr. Renfro advised that it was his opinion that Claimant could earn 
wages.  The Court finds the opinion of Mr. Renfro to be credible and persuasive.   
 
 28. Mr. Renfro provided 12 classes of jobs in the sedentary to light 
physical demands that he believed the Claimant could perform on at least a part 
time basis.  Some of the jobs might require some modification which Mr. Renfro 
did not believe would be a problem as 60% of the jobs in the workforce are in the 
sedentary-light category.  The types of jobs that he identified would tend to lend 
themselves to being done one-handed.  Mr. Renfro further testified that the job 
classes that he identified were classes that have been documented by his 
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research to exist within the City and County of El Paso, TX labor market and from 
his review of the medical records and his interview with the Claimant, they were 
the type of jobs that Claimant would be capable of performing - light, sedentary, 
unskilled, semi-skilled categories.  These classifications of jobs existed in the 
commutable labor market and Claimant would have reasonable access to them.  
Mr. Renfro also noted that “Call Centers” in El Paso employed more than 10,000 
people.  Mr. Renfro noted that the jobs offered by call centers offer a lot of jobs 
that are light and sedentary in nature and can typically be done sitting or standing 
and do not require a lot of technical skills.  Other job areas considered included 
appointment clerks with plumbing companies, electrical companies, grass service 
companies, and dentists and doctors, that would have people that were doing 
appointment setting.  That would be a sedentary job and required less than 6 
months of on the job training.  Additionally, there was the option of information 
clerks and greeters as there are 16 malls that exist within the city of El Paso.  Mr. 
Renfro also referenced non emergency motor vehicle dispatchers, ticket takers 
and ticket sellers, surveillance system monitors, clothing sorters, Mexican food 
makers, survey workers, sales clerks, and telephone solicitors as additional job 
classifications available to Claimant.  The Court finds the opinions of Mr. Renfro 
to be credible and persuasive.    
 
 29. Mr. Renfro opined that based upon his expertise, the surveillance, 
and the medical records of Drs. Brylowski, Gellrick, Hemler and Conwell after 
they saw the video indicating that Claimant’s abilities were beyond what he 
reported them to be; Claimant has regained efficiency as a working unit in some 
substantial degree in the fields of general employment and would be able to be 
currently and regularly employed in the general labor market in some light duty or 
sedentary duty jobs he described.  Mr. Renfro testified that his opinions were 
within a reasonable degree of vocational probability.  Mr. Renfro’s opinions are 
found to be credible and persuasive. 

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are made. 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at 
a reasonable cost to Employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-42-101, C.R.S.  A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
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conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

 
To sustain a finding in a party’s favor, where that party has the burden of proof, 
the party must do more than put the mind of the trier of fact in a state of 
equilibrium. If the evidence presented weighs evenly on both sides, the finder of 
fact must resolve the question against the party having the burden of proof. 
People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. Robinson, 
772 P.2d 62 (Colo. 1989). 
 
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005). 
 
The ALJ finds and concludes that the medical reports of Drs. Gellrick, Conwell, 
and Hemler, in addition to the video surveillance of the Claimant and the opinion 
of the vocational expert, Mr. Renfro, demonstrate by a preponderance of the 
evidence that the Claimant’s condition has changed since he was deemed 
permanently and totally disabled in 2005, supporting Respondents’ Petition to 
Reopen this claim.    
 
Section 8-43-303, C.R.S. 2011, authorizes an ALJ to reopen any award on the 
grounds of fraud, an overpayment, an error, a mistake or a change in condition.  
Landeros v. Indus. Claim Appeals Office, 214 P. 3d 544, 545-46 (Colo. App. 
2009).  The party seeking to reopen an issue or claim bears the burden of proof, 
and must make a threshold showing of either a change in the condition of the 
original compensable injury or a change in the claimant’s physical or mental 
condition that is causally connected to the original compensable injury.  Heinicke 
v. Indus. Claim Appeals Office, 197 P. 3d 220, 222-23 (Colo. App. 2008).  Proof 
of a fact by a preponderance of evidence means proof that leads the trier of fact 
to find that the existence of the contested fact is more probable than not.  See 
Page v. Clark, 197 Colo. 306, 318, 592 P.2d 792, 800 (Colo. 1979).   
 
Claimant’s past presentation of disability (as compared to his presentation in the 
video surveillance) constitutes for the purpose of a petition to reopen evidence  
Claimant’s condition has dramatically “changed for the better” and the substantial 
evidence supports Respondents’ Petition to Reopen and the termination of 
Claimant’s permanent total disability benefits.    
 
The reopening authority under the provisions of Section 8-43-303 is permissive, 
and the decision whether to reopen a prior award when the statutory criteria have 
been met is left to the sound discretion of the administrative law judge.  Cordova 
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v. Indus. Claim Appeals Office, 55 P.3d 186, 189 (Colo. App. 2002).  When 
reopening is sought, any change in a claimant’s physical or mental condition 
must be measured from claimant’s condition when the claim was closed, as 
established in the original proceeding, to his or her condition after reopening.  
Denver v. Indus. Claim Appeals Office, 58 P.3d 1162, 1164 (Colo. App. 2002).  
To the extent that medical evidence is presented, it is solely the ALJ’s 
responsibility to assess the weight of that evidence and resolve any conflicts or 
inconsistencies.  Rockwell International v. Turnbull, 802 P. 2d 1182 (Colo. 1990).   
 
The evidence established that Claimant in this matter sustained an injury to his 
left arm on June 18, 2001.  A Final Admission of Liability was entered by the 
Respondents on October 14, 2003, based upon Dr. Gellrick’s report dated 
September 16, 2003.  On November 1, 2005 an Amended Final Admission was 
filed by the Respondents admitting for Permanent Total Disability.   
 
The Court concludes Claimant’s condition has changed since the Final 
Admission of 2005 was filed by Respondents.  The reports between 2001 and 
2010 describe a man who cannot use his left upper extremity due to complaints 
of intense, excruciating pain.  Claimant advised examining physicians in 2011 
that he could not even participate in any part of the examination that required him 
to place his left upper extremity on a table and complained of pain when a laser 
pen light was shined on his arm.  Claimant continued to present that way to his 
treating physicians through June 15, 2011.  The change in condition was shown 
during video surveillance taken on April 20, 2011 and April 21, 2011.  The 
change in condition was demonstrated by Claimant’s functional ability of the left 
upper extremity when outside of the examination room.  As previously noted in 
the findings of fact above, the Claimant was shown using his left hand to hold a 
coat, hold a cane, take a cigarette out of the packet, and hold a camera to take 
photos of his wife - all performed without evidence of pain or discomfort.  These 
activities demonstrated by the Claimant in the video were in direct contrast to his 
presentation during examinations by Drs. Gellrick, Hemler and Conwell.  
 
The ALJ’s determination to reopen the claim and terminate PTD benefits in this 
matter does not need to turn on whether the Claimant currently has CRPS or 
even if the Claimant had CRPS at the time the admission for PTD was made.  
Instead, the ALJ finds that Claimant’s medical restrictions are based upon the 
Claimant’s current functional abilities as demonstrated in the surveillance.  The 
case at bar is not unlike Solano v. King Soopers, W.C. No. 3-950-074, 2007 WL 
2812034  (ICAO September 19, 2007) in which the claimant sustained an injury 
to his left hand and had a diagnosis of  CRPS.  The respondent in Solano 
obtained surveillance of the claimant.  The surveillance showed the claimant 
repeatedly using his left arm and left hand for daily activities.  The claimant 
performed activities with his left hand and arm that he had denied he was able to 
perform - not unlike the Claimant in the case at bar.   
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In the case at bar, there is some discrepancy regarding whether the objective 
tests performed in the past confirmed CRPS, however it is clear that much of the 
diagnosis relied upon Claimant’s complaints of inability to use his left upper 
extremity due to severe pain.  Claimant’s presentation to his medical providers 
typically had Claimant holding his left arm to his abdomen with periodic shaking 
of the extremity - a position stated by Claimant taken to protect his arm from 
being touched and which did not make physiological sense from a sensory 
standpoint. 
 
In this case, a review of the medical records indicate that Claimant advised his 
medical providers that the pain was always present and always has the same 
intensity.  He described his pain as burning, constant, and gnawing.  As of May 
19, 2010, Dr. Villareal described Claimant as having “an upper extremity that he 
guards at all times with extreme allodynia and hyperalgesia with limited range of 
motion.  His physical examination has not changed.”  He described the Claimant 
as “having one of the worst cases of CRPS that he had seen in the thousands of 
patients that he had treated.”  Claimant’s presentation in the video surveillance 
taken in April 2011 clearly shows a functional upper extremity. 
 
The ALJ finds that the Respondents have established by a preponderance of the 
evidence that Claimant’s condition has improved since the original award of PTD 
benefits and that the change justifies the reopening the issue of permanent total 
disability. 
 
The ALJ finds that as a result of Claimant’s increased function employment is 
reasonably available to the Claimant and he is capable of earning wages.  The 
vocational consultant identified several jobs the Claimant could perform which 
were readily available in his labor market of the El Paso, Texas area.  
 
The ALJ is persuaded by the opinion of Patrick Renfro, vocational expert, who 
opined that the Claimant was capable of earning wages in some capacity in the 
El Paso, TX area.  The ALJ further is persuaded by Mr. Renfro’s opinion that the 
Claimant is currently regularly employable in a well-known branch of the labor 
market and that the Claimant has regained efficiency in some substantial degree 
as a working unit in the fields of general employment. 
 
The ALJ is persuaded by the opinions of Drs. Gellrick, Conwell, Hemler, and 
Brylowski regarding Claimant’s functional abilities and the discrepancies between 
the video surveillance and Claimant’s presentation during their medical 
evaluations. 
 

ORDER 

 It is therefore ordered that: 

 1. Respondents’ Petition to Reopen is granted.   
 



 414 

2. Respondents may terminate permanent total disability benefits as 
of the date of this order. 

 3. All matters not determined herein are reserved for future 
determination. 

 DATED:  July 26, 2012____ 

Margot W. Jones 
Administrative Law Judge 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-861-717-01 

 
ISSUES 

The following issue was raised for consideration at hearing: 
 
1. Whether Claimant proved, by a preponderance of the 
evidence, that the medical treatment consisting of the sacroiliac 
joint radio frequency neurotomy (rhizotomy) recommended by Dr. 
Martin is reasonably necessary to cure and relieve the effects of the 
June 28, 2011 industrial injury. 
   

 
FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. The Claimant, a certified nursing assistant, was 47 years old as of 
the date of her admitted work injury.  On the date of her work injury, June 28, 
2011, the Claimant was assisting a resident of the Employer’s facility with 
personal hygiene activities when the Claimant injured her low back.  The 
Respondents filed a General Admission of Liability for this claim on April 30, 
2012 (Claimant’s Exhibit 3; Respondent’s Exhibit A).   

 
2. The Claimant treated with Rosalinda Pineiro, MD at Concentra 

Medical Center and Rebekah Martin, MD at Colorado Rehabilitation & 
Occupational Medicine.  The Claimant was doing relatively well with conservative 
treatment until December of 2011 when she complained to Dr. Martin that her 
pain acutely increased.  The Claimant attributed the increase in pain to increased 
levels of activity.  Her pain increased to the point where she had nausea and 
vomiting (Claimant’s Exhibit 8, p. 23).  As of a December 21, 2011 office visit with 
Dr. Martin, the Claimant was taking Tramadol on an as-needed basis, was in 
physical therapy twice weekly and was periodically receiving repeat sacroiliac 
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joint injections.  At this visit, Dr. Martin recommended radiofrequency neurotomy 
of the sacroiliac joint to the Claimant and discussed the benefits and risks of this 
procedure (Claimant’s Exhibit 8, p. 24).  The Claimant testified credibly that it 
was her understanding that she could benefit from the rhizotomy process, 
although there was the possibility that it would not work for her.  However, the 
Claimant also understood that there were no significant risks other than some 
initial pain in the days immediately following the procedure. 

 
3. At a follow-up appointment on February 7, 2012, Dr. Martin noted 

that the Claimant asked about the radiofrequency neurotomy procedure again 
and over 50% of the visit was spent discussing the risks versus benefits of the 
procedure.  Dr. Martin stated that the Claimant wanted to proceed with a left 
sacroiliac joint radiofrequency neurotomy in an effort to decrease the overall level 
of discomfort for a longer period of time (Claimant’s Exhibit 4, pp. 11-12; 
Respondents’ Exhibit H).   

 
4. The matter was submitted to Kimberly Terry, MD, a neurologist, for 

a peer review.  On February 14, 2012, Dr. Terry provided findings that the 
request for left sacroiliac joint radiofrequency ablation was not medically 
necessary based upon the clinical information submitted to Dr. Terry and based 
in large part on the fact that the Colorado Medical Treatment Guidelines for low 
back pain do not recommend the procedure as there is no evidence to support its 
use (Claimant’s Exhibit 7, pp. 17-21; Respondents’ Exhibit F).  Per a February 
17, 2012 peer review report prepared by Dr. David Hak, an orthopedic specialist, 
Dr. Hak spoke with Dr. Martin on February 16, 2012, and they discussed the 
Claimant’s case and Dr. Hak explained to Dr. Martin that “the Colorado Work 
Comp rules did not recommend SI joint radiofrequency ablation (Respondents’ 
Exhibit D).   

 
5. The Claimant saw Dr. Martin again on February 29, 2012 for a 

follow-up medical evaluation and Dr. Martin reported that “a recent request for a 
radiofrequency neurotomy to the left sacroiliac joint was unfortunately denied for 
unknown reasons”  (Claimant’s Exhibit 8, p. 27).  Dr. Martin noted that the 
Claimant continued to have pain mainly in the left sacroiliac joint region, gluteal 
region and proximal posterior thigh.  Dr. Martin also reported that the Claimant 
saw Dr. Cohen for pain management but the Claimant felt his comments were 
inappropriate and was not interested in seeing him again use (Claimant’s Exhibit 
8, p. 27).  At the hearing the Claimant testified that Dr. Cohen wanted her to start 
medications for depression and she did not want to do this since she was in the 
process of reducing and eliminating narcotics for treatment.  Again, at the 
February 29, 2012 visit, Dr. Martin opined that she continued “to think that the 
patient would benefit from radiofrequency neurotomy of the left sacroiliac joint 
given her reaction to previous injections into the sacroiliac joint…” (Claimant’s 
Exhibit 8, p. 28).  Dr. Martin further opined that, “if the patient is currently found to 
be at MMI, her overall total whole person impairment would likely be higher and 
she would have more significant permanent work restrictions.  There is a chance 
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that the radiofrequency neurotomy would help her to the point where her whole 
person impairment would be lower and her permanent work restrictions would be 
much more liberal.  It is important to keep that in mind which is the exact reason 
why I continue to suggest radiofrequency neurotomy at the sacroiliac joint”  
(Claimant’s Exhibit 8, p. 30).  Dr. Martin repeats this opinion at a May 9, 2012 
office visit (Claimant’s Exhibit 8, p. 30b).  Dr. Martin’s opinion is credible and 
persuasive and found as fact.   

 
6.  In a written opinion dated June 20, 2012, Dr. Martin continues to 

advocate for the Claimant to receive sacroiliac joint radio frequency neurotomy 
versus consideration of surgical fusion.  While Dr. Martin acknowledges that this 
procedure is outside of the Colorado Medical Treatment Guidelines, she opines, 
that if this is not an option, the Claimant will have more restrictive work 
restrictions, a higher impairment rating and continue to have significant chronic 
pain for an indefinite amount of time.  Dr. Martin opines that the Claimant is an 
“excellent candidate” for further interventional spine procedures in an effort to 
treat her condition but to also avoid an invasive surgical procedure (Claimant’s 
Exhibit 12).   

 
7. The Colorado Medical Treatment Guidelines for Low Back Pain 

Medical Treatment, 7 CCR 1101-3, Rule 17, Exhibit 1 - LOW BACK PAIN 
MEDICAL TREATMENT GUIDELINES, subsection (E)(3)(c), states that “Sacro-
iliac (SI) Joint Radiofrequency Denervation is a denervation of the SI joint.  This 
procedure is not recommended as there is no evidence to support its use.”  

 
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
 The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
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Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Medical Benefits - Generally 

Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.  However, the right to workers' compensation benefits, including medical 
benefits, arises only when an injured employee establishes by a preponderance 
of the evidence that the need for medical treatment was proximately caused by 
an injury arising out of and in the course of the employment. § 8-41-301(1)(c), 
C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 
2000).   

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, 
health care practitioners are to use the Medical Treatment Guidelines referenced 
as Exhibits at W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the 
“Medical Treatment Guidelines”) when furnishing medical aid under the Workers’ 
Compensation Act.  The ALJ may also appropriately consider the Medical 
Treatment Guidelines as an evidentiary tool. Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO January 25, 2011).  However the ALJ is 
not required to grant or deny medical benefits based upon the Medical Treatment 
Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-484-220 (ICAO April 
27, 2009).  The Medical Treatment Guidelines are not definitive, but merely 
guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the 
evidence presented in a particular case.  Jones v. T.T.C. Illinois, Inc.,W.C. 4-503-
150 (ICAO May 5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 
06CA1053 (Colo. App. March 1, 2007)(not selected for official publication); Nunn 
v. United Airlines, W.C. 4-785-790 (ICAO September 9, 2011).   

This is an admitted case and causation was not an issue endorsed for the 
hearing.   

 
Medical Benefits - Reasonably Necessary 

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents 
may, nevertheless, challenge the reasonableness and necessity of current or 
newly requested treatment notwithstanding its position regarding previous 
medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment is reasonable and necessary 
is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals 
Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
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specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact 
finder would accept as adequate to support a conclusion without regard to the 
existence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411, 415 (Colo. App. 1995). 

The Claimant’s authorized treating physician, Dr. Martin opined that the 
Claimant would benefit from radiofrequency neurotomy of the left sacroiliac joint 
given her reaction to previous injections into the sacroiliac joint.  Dr. Martin 
further opined that, “if the patient is currently found to be at MMI, her overall total 
whole person impairment would likely be higher and she would have more 
significant permanent work restrictions.  However, there is a chance that the 
radiofrequency neurotomy would help her to the point where her whole person 
impairment would be lower and her permanent work restrictions would be much 
more liberal.  Over several months, Dr. Martin continued to advocate for the 
Claimant to receive sacroiliac joint radio frequency neurotomy versus 
consideration of surgical fusion.  While Dr. Martin acknowledged that this 
procedure is outside of the Colorado Medical Treatment Guidelines, she opined 
that this procedure was a valid option for the Claimant since she was an 
“excellent candidate” for further interventional spine procedures in an effort to 
treat her condition but to also avoid an invasive surgical procedure.   

 
The physicians who provided the peer review denying the procedure do so 

largely on the basis that the procedure is not recommended by the Colorado 
Medical Treatment Guidelines.  They did not conduct a physical examination, nor 
is there anything persuasive in their medical records that analyzes the Claimant’s 
specific condition and her ongoing treatment and denies the recommended 
procedure on that basis.   

 
 While the Medical Treatment Guidelines were appropriately considered, 

the opinion of Dr. Martin is credible and persuasive and provides a valid rationale 
for deviation from the Guidelines.   The sacroiliac joint radiofrequency neurotomy 
recommended by Dr. Martin is found to be reasonably necessary to cure and 
relieve the Claimant of the effects of her industrial injury.   

 
ORDER 

 
 It is therefore ordered that: 
 

1. Respondents shall be liable for all authorized, reasonably 
necessary and related treatment rendered by Dr. Rebekah Martin, or provided 
pursuant to appropriate referral, to cure and relieve the Claimant of the effects of 
the June 28, 2011 work injury.   
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2. Respondents’ liability shall specifically include medical treatment 
consisting of the proposal of Dr. Martin for sacroiliac joint radiofrequency 
neurotomy (or rhizotomy) and Insurer shall pay for this medical treatment in 
accordance with the Official Medical Fee Schedule of the Division of Workers’ 
Compensation. 

3. All matters not determined herein are reserved for future 
determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  July 30, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-671-01 

ISSUE 

 The issue for determination is a reduction in benefits for violation of a 
safety rule.  

FINDINGS OF FACT 
 

Employer operates a landscape maintenance and public 
infrastructure company on Northwest Parkway.  Employer mows grass, 
plants flowers, puts in urban drainage, stripes the roadways, puts up 
signage, and generally maintains the Northwest Parkway.  Employer also 
provides a courtesy patrol for drivers on the Northwest Parkway.   
 

Claimant is a courtesy patrol driver for the Employer.  On February 
8, 2012, Claimant was driving alone in his vehicle performing his job 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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duties as a courtesy patrol driver, when he sustained admitted injuries 
from a single vehicle motor vehicle accident at Northwest Parkway and I-
25.  Claimant hit some snow that had been pushed onto the roadway and 
his courtesy patrol vehicle careened from one guardrail to another 
guardrail.  Claimant was taken by ambulance to the hospital for injuries 
sustained to his thoracic spine. Claimant was cited for seat belt not in use 
and careless driving by the Broomfield Police Department. 
 

 *C, Claimant’s supervisor, was called and went to the accident site 
to perform an investigation. Subsequently, *C gave Claimant a written 
warning on February 22, 2012 for violation of company policy for failure to 
wear a seat belt in violation of company policy.  
 

 *D is the human resources manager for the Employer.  *D testified 
that she is familiar with the Employer’s employment and safety policies.  
*D also testified that the Employer has a written driver safety policy and 
that the Employer’s policy regarding seat belts is that all employees are 
required to wear seat belts in company vehicles.  *D further testified that 
when an employee is hired that employee receives an employment 
handbook, safety guidelines, attends orientation and training. *D testified 
that Claimant signed that he read and received the employment 
handbook, that he attended safety meetings regarding company policies, 
including company policy regarding seat belts, that he received a safety 
manual, and a safe driver policy.  Claimant was informed of the seat belt 
policy through the employee handbook, safety manual, safety meetings, 
and training.  *D further testified that failure to wear a seat belt is a 
violation of company policy.   
 

*C testified that he was Claimant’s supervisor.  *C testified that he 
supervises three to four courtesy patrol drivers.  *C testified that as a 
supervisor he is familiar with the safety rules of the Employer, and that the 
company policy is to always wear the seat belt in a company vehicle.  *C 
testified that the seat belt policy is conveyed to the courtesy patrol drivers 
and Claimant in their employment handbooks, safety manual, and various 
weekly safety meetings.  *C testified that there are weekly safety meetings 
concerning the courtesy patrol drivers, which range from personal 
protective equipment to wearing seat belts in company vehicles.  *C 
testified that Claimant attended these meetings and underwent training. 
 

*C credibly testified that, when riding along with the Claimant in a 
company vehicle, he wore his seat belt and that the Claimant wore his 
seat belt.  *C testified that he wrote up Claimant on February 22, 2012 for 
violation of company policy for failure to wear a seat belt,. 
 

*C testified that the courtesy patrol drivers drive Ford F 250 pickup 
trucks.  There is a “dinging, dinging” sound when a person does not wear 
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a seat belt.  *C testified that a person has to disregard the dinging sound 
or click the seat belt to make the sound stop. 
 

  *F, Claimant’s co-worker, testified that he was not aware that 
Claimant was not wearing his seat belt. *F also testified that he has never 
gotten into a company vehicle that had the seat belt fastened behind the 
seat.   
 

 *G, another co-worker, testified that the Employer’s number one 
priority is safety.  *G testified that the employees have always been aware 
of the seat belt policy. *G also testified that when he would get into the 
courtesy patrol vehicles, he never found a seat belt clicked behind the 
seat in a courtesy patrol vehicle. *G testified that it is company policy to 
wear a seat belt, that it is state law, and that wearing a seat belt is 
commonly known. *G testified that he always wore his seat belt. *G 
testified that seat belts are mandatory and that there were multiple 
meetings before Claimant’s accident regarding the use of seat belts. *G 
testified that the company policy regarding seat belts are in the handbook, 
brought out at numerous meetings, and at the weekly sign-in meeting. *G 
also testified that if he saw Claimant not wearing a seat belt, he would tell 
him to wear it.  
 

Claimant testified that he knew there was a seat belt policy, that it is 
the law of Colorado, and that it was the policy of the Employer for the 
employees to wear seat belts. Claimant testified that the policy was in the 
employment handbook, the safety manual, and from the safety meetings.  
Claimant also testified that he never wore his seat belt and Claimant 
testified that he was not wearing a seat belt at the time of his February 8, 
2012 accident and that he was cited for seat belt not in use and careless 
driving.  Claimant also testified that he knew the Employer expected him 
to wear a seat belt. 
 

Claimant testified that when he got into the courtesy patrol driver 
trucks, the seat belts were already fastened and tucked behind the seat. 
He testified that his supervisor had ridden with him, and during those rides 
neither he nor his supervisor wore a safety belt.  Claimant testified that the 
company condones not wearing seat belts for courtesy patrol drivers.  This 
testimony was contradicted by Employer’s witnesses.  This testimony of 
Claimant is not credible.  
 

Claimant signed that he read, received, and understood the 
Employer’s employee handbook on May 5, 2010. Additionally, Claimant 
testified that he attended a training meeting on July 8, 2011 entitled “Read 
Through Safety Manual. Claimant also watched a DVD entitled Safe Truck 
and Trailer Operation.   
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The employee handbook has a driver safety policy that states 
various procedures for the employees. The number one procedure is that 
“all employees are expected to wear seat belts at all times while in a 
moving vehicle being used for Company business, whether they are the 
driver of a passenger.”  In the Employer’s Safety Manual there is a section 
on motor vehicle safety. The motor vehicle safety policy states that drivers 
have the responsibility to “know and comply will all local and state traffic 
regulations.” The safety training policy states that the Employer “requires 
that our employees successfully complete ‘hands-on’ training on all 
vehicles or equipment that they will be operating before they are allowed 
to operate it. The safety training policy further states, “supervisors are 
responsible for regular on-the-job safety awareness and training for their 
crews.”  

 
CONCLUSIONS OF LAW 

 
C.R.S. § 8-42-112(1)(b) provides that compensation shall be reduced fifty 

percent where the injury “results from the employee’s willful failure to obey any 
reasonable rule adopted by the employer for the safety of the employee.” A 
safety rule violation is “willful” if the claimant knows of the rule and deliberately 
performs the forbidden conduct. Bauer v. CF & I Steel, W.C. No. 4-495-198 
(October 20, 2003).  It is not necessary to show Claimant had the safety rule in 
mind and determined to break it.  Jaramillo v. Pillow Kingdom, W. C. No. 4-457-
028 (July 19, 2001). There is no requirement that respondents produce direct 
evidence of a claimant's state of mind.  Willful conduct may be inferred from 
circumstantial evidence, including the frequency of warnings, the obviousness of 
the danger, and the extent to which it may be said that the Claimant's actions 
were the result of deliberate conduct rather than carelessness or casual 
negligence. Bennett Properties. Co. supra.  Willful conduct may be inferred from 
evidence that a claimant knew the rule and performed the forbidden act.  Id;  see 
also Sayers v. Amer. Janitorial Serv., Inc., 425 P.2d 693 (Colo. 1967) (willful 
misconduct may be established by showing a conscious indifference to the 
perpetration of a wrong, or a reckless disregard of the employee's duty to his 
employer.)   

 
A Claimant may also be held responsible for violating a common sense 

safety rule.  In Golden Cycle, the Supreme Court acknowledged that a Claimant 
can violate a common sense safety rule:  

 
While workmen's compensation laws are construed liberally in favor of the 

workmen, they are not to be so narrowly construed as to fasten full liability upon 
an employer when the worker becomes careless or indifferent in his conduct 
while acting within his employment. The operator of a saw mill surely would not 
be held to liability for failure to post a notice reading, keep your hands out of the 
buzz saw.  Indus. Comm’n v. Golden Cycle Corp., 126 Colo. 68 (Colo. 1952). 
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Respondents bear the burden of proof to establish that the Claimant 
violated the employer's rules. Lori's Family Dining, Inc., v. Indus. Claim Appeals 
Office, 907 P.2d 715 (Colo. App. 1995).  
 
 In the present case, the Employer had a specific safety rule regarding the 
use of seat belts.  The Employer’s rule was that it required that all employees to 
wear seat belts while in company vehicles.  All of the witnesses that testified in 
this case, even Claimant, testified that the Employer’s policy regarding seat belts 
was mandatory use of seat belts while in company vehicles.   The seat belt rule 
is in the employee handbook, it was conveyed at multiple safety meetings, and 
the safety manual stated that drivers are required to comply with all state and 
local traffic regulations. 
 
 Claimant testified that he knew there was a seat belt policy, that it is the 
law of Colorado, and that it was the policy of the Employer for the employees to 
wear seat belts. Claimant testified that the policy was in the employment 
handbook, the safety manual, and from the safety meetings.  The Employer 
clearly informed Claimant of the safety rule regarding the requirement that 
employees must wear seat belts while in company vehicles.  Nonetheless, at the 
time of Claimant’s February 8, 2012 motor vehicle accident, Claimant was not 
wearing his seat belt.  Claimant admitted that he was not wearing his seat belt at 
the time of the February 8, 2012 motor vehicle accident. Claimant knew that his 
Employer expected him to wear a seat belt, knew it was the law, but yet Claimant 
deliberately failed to follow company policy and wear a seat belt. 
 
 Claimant argues that Employer condoned the courtesy patrol drivers not 
wearing their seat belts, and that the policy was not enforced.  Claimant’s 
arguments are not credible.  First, Claimant’s co-worker, *G, and Claimant’s 
supervisor, *C, testified that they always wear their seat belts and that it is 
company policy to wear the seat belt.  *C also testified that when he rides in the 
courtesy patrol vehicles with the Claimant both of them are wearing their seat 
belts.  Additionally, *F testified that it was company policy for employees to wear 
seat belts.  *G and *F testified that they have never gotten into a vehicle and 
found that the seat belt was already clicked behind the driver’s seat like Claimant 
alleged in his testimony.  Courtesy patrol drivers are wearing their seat belts, and 
at the time of the accident, Claimant deliberately failed to wear his seat belt.  
 
 Employer would enforce the use of seat belts if they could determine when 
and who might be violating company policy.  *C testified that it is difficult for the 
Employer to enforce the seat belt policy because the courtesy patrol drivers, for 
the most part, are driving alone.  *G also testified that the drivers drive 
individually.  It would be difficult for the Employer to enforce the policy if they did 
not know the policy was being violated.  When the Employer learns about a 
failure to wear a seat belt, the policy is enforced.  The policy was enforced 
against the Claimant because the Employer only learned about Claimant’s failure 
to wear a seat belt from Claimant’s accident citation.  Once the Employer learned 
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that Claimant violated the seat belt policy, Claimant received a written warning 
from *C.   
 
 Claimant’s violation of the Employer’s safety rule regarding wearing a seat 
belt is willful.  Claimant admitted that he knew about the seat belt policy, but he 
just ignored it.  Additionally, the safety features on the courtesy patrol trucks 
make a “dinging, dinging” noise when the seat belts are not buckled.  Here, 
Claimant testified that the there was never a “dinging, dinging” noise because the 
seat belts were already buckled and behind the seat.  Nonetheless, both of 
Claimant’s co-workers, *G and Mr. ___, credibly testified that they have never 
gotten into a courtesy patrol vehicle and had the seat belt already buckled behind 
the driver’s seat.  Therefore, Claimant would have to deliberately ignore the seat 
belt policy and buckle the seat belt and place it behind him in the driver’s seat.  
Claimant patrols for a living, and the number one priority is safety.  Moreover, 
wearing a seat belt while driving for a living is a common sense rule.  Not only is 
it a common sense rule, it is a Colorado state law.  Not wearing a seat belt while 
driving for a living is violation of company policy. Claimant knew the Employer’s 
policy regarding wearing a seat belt, knew it was the law, but yet he deliberately 
failed to wear the seat belt.  Claimant, therefore, willfully violated the Employer’s 
safety rule, and his benefits should be reduced by 50 percent. 
 
 Claimant knew about the safety rule regarding seat belt use.  Claimant 
knew it was a company policy, and yet he failed to wear his seat belt. Claimant 
sustained injuries due to his motor vehicle accident and failure to wear seat belt.  
Therefore, Respondents are entitled to a 50% reduction in indemnity benefits 
based on the Claimant’s violation of safety rules.  

ORDER 

 It is therefore ordered that Insurer may reduce the benefits payable to 
Claimant by 50%.  Insurer shall filed a new general admission of liability with the 
benefit rate after taking the reduction and shall calculate any overpayment.   

All matters not determined herein are reserved for future determination. 

DATED:  July 30, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-475-01 

ISSUES 
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 The issues for determination are compensability, medical benefits, 
average weekly wage, temporary total disability benefits, responsibility for 
termination, and offset for unemployment insurance benefits.  

FINDINGS OF FACT 
 
 1. Claimant sustained injuries to her left shoulder, hip and knee on 
December 8, 2011 when she slipped and fell during her lunch break as she was 
descending stairs from a café on the first floor of the office building where the 
Employer had its offices on the 7th floor. 
 
 2. At the time of the incident, Claimant worked for the Employer as a 
collector, which primarily involved telephone negotiation with debtors regarding 
payments on overdue accounts.  Claimant was required to work from the 7th floor 
office suite occupied by the Employer while performing her job as a collector.  
She preferred to stand while conversing with debtors, but could sit at any time.   
 
 3. There is no connection whatsoever between the first floor café and 
the Employer, except that they were both tenants in the high-rise office building.  
Claimant was not on the clock when she was injured, and she admitted that she 
was not doing anything connected to her job when she slipped and fell on the 
stairs after exiting the first floor café to get to the outside garden level patio area.  
 
 4. A co-worker of Claimant witnessed the Claimant slip and fall on the 
stairs and went to her aid.  The co-worker testified that it appeared that Claimant 
was on her cell phone when she missed a step and fell. Claimant was not doing 
anything connected with her job at the time she fell, according to the co-worker, 
as all telephone calls to debtors must be made from the Employer’s office on the 
7th floor. 
 
 5. The Human Resource Manager for the Employer, described the job 
of collector as not physically demanding and one that could be performed while 
seated 95% of the time.  The HR Manager testified that Claimant could not have 
been performing any job-related activity when she slipped and fell because all 
calls pertaining to debt collection must be made by the collector from his or her 
work station in the Employer’s suite of offices.  She also testified that Claimant 
was on her lunch break and not on the clock when she fell.  Claimant was not 
required or urged to eat in the first floor café, and there was a lunch room in the 
Employer’s suite for use by its employees. 
 

6. At the time of the accident, Claimant was not performing a service 
arising out of and in the course and scope of her employment. 

 
CONCLUSIONS OF LAW 

 
 A claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
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and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  See 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury occurs “in the 
course of” employment where the claimant demonstrates that the injury occurred 
within the time and place limits of the employment and during an activity that had 
some connection with her work-related functions.  See Triad Painting Co. v. Blair, 
812 P.2d 638 (Colo. 1991).  The “arising out of” element is narrower and requires 
the claimant to show a causal connection between the employment and the injury 
such that the injury has its origins in the employee’s work-related functions and is 
sufficiently related to those functions to be considered part of the employment 
contract.  Triad Painting Co. v. Blair, supra. 
 
 The course of employment test does not necessarily require that the 
claimant be engaged in work or on the clock if the claimant's activity is a normal 
"incident" of the employment and not a substantial deviation. Injuries sustained 
on the employer's premises while eating lunch are generally compensable under 
the "personal comfort doctrine" because the employee is at a place he might 
reasonably be, within the time limits of the employment, and engaged in an 
activity reasonably incident to the work. In re Question Submitted by U.S. Court 
of Appeals, 759 P.2d 17, 22-23 (Colo. 1988); Industrial Commission v. Golden 
Cycle Corp., 126 Colo. 68, 246 P.2d 902 (1952); (Colo. 1988) Ventura v. 
Albertsons' Inc., 856 P.2d 35 (Colo. App. 1992). 
 
 The facts here are similar to the facts in Haley v. Infousa, Inc., W.C. 4-
852-425 (ICAO, 2004).  In Haley, the claim was determined to be not 
compensable where the claimant was injured returning to work from a lunch 
break.  The injury occurred during a non-paid lunch break off the employer’s 
premises.  
 
 Claimant was not directed by the Employer to eat lunch in the first floor 
café of the office building where the Employer’s offices were located.  The café 
was not part of the Employer’s leased premises, and the café was not controlled 
or operated by the Employer.  Claimant was off the clock during her lunch break 
when she slipped and fell and was injured.  Claimant admitted that her work as a 
collector must be performed in the 7th floor office suite occupied by the Employer 
and that she was not doing anything connected to her job when she was injured.  
The accident did not occur on Employer’s premises, and the claimant was on a 
paid break. Claimant has failed to show by a preponderance of the evidence that 
she was performing a service arising out of and in the course of her employment 
when she was injured.  Respondents are not liable for Claimant’s injuries. 
 
 The other issues are not reached.  
 

ORDER 

 It is therefore ordered that the claim is denied and dismissed.  
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DATED:  July 31, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-455-01 

ISSUES 

 Was the claimant performing services as an employee of *E at the 
time he sustained the alleged industrial injury? 

 Did the claimant sustain injuries arising out of and in the course of 
his alleged employment with *E? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 

The parties stipulated that the respondents will be liable for medical 
treatment provided by Denver Health Medical Center and Salud Family Health 
Centers in the event the claim is found compensable.  The parties further 
stipulated that the claimant’s average weekly wage is $360. 

The claimant alleges that he sustained compensable injuries when he fell 
off of a roof in April 2011.  The claimant alleges that at the time of this injury he 
was an employee of *E, and that *E is liable for injuries to his right ankle and foot. 

  *H is the principal owner and operator of *E.   *H credibly testified that *E 
is in business of providing framing and siding to custom home builders.  *E 
provides most of its framing and siding services to *J, owner of *E2.  *E2 is in the 
business of constructing custom homes.   *H also credibly testified that *E is not 
in the business of providing roofing services and rarely if ever has done so. 

The claimant was employed by *E for several years prior to April 2011.  
The claimant performed framing and siding work under the direct supervision of 
Mr.  *H. *E paid the claimant by the hour and issued paychecks to the claimant 
twice per month.  However, the credible testimony of  *H establishes that the 
claimant was given time off from *E to work for other employers and did so on 
several occasions over the four or five years prior to the injury.  *J corroborated 
the testimony of  *H with respect to the claimant’s performance of work for other 
employers. 
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In April 2011 Mr. *J and *E2 were in the process of constructing a custom 
home called the “*Ke.”  *J engaged *E to perform the framing and siding on the 
*Ke.  Prior to the date of his injuries the claimant had been employed by *E to 
perform framing and siding of the *Ke.  As usual, the claimant performed this 
work under the supervision and direction of  *H and was paid an hourly rate for 
his services.   

In April 2011 the contractor that usually provided roofing services to *E2 
was unavailable to work on the *Ke.  *J credibly testified that he knew the 
claimant could do roofing because the claimant once lived on *J’s ranch and told 
*J that he knew roofing.  The claimant primarily speaks Spanish. Because *J has 
trouble communicating in Spanish he approached  *H and asked  *H to offer the 
claimant $2000 to install the roof on the *Ke.  

 *H credibly testified that after he spoke to *J he called the claimant and 
communicated *J’s offer for the claimant to roof the *Ke for $2000.  The claimant 
accepted the offer.   

 *H credibly testified that after the framing and siding was completed at the 
*Ke *E moved on to begin work at another house.  The framing and siding of the 
*Ke was completed prior to the commencement of the roofing project. 

 *H credibly testified that he was present at the *Ke at approximately 8:00 
a.m. on the morning the claimant began the roofing project.   *H served as an 
interpreter between the claimant and a back hoe operator to get the operator to 
lift some materials to the roof.   *H noticed that there were two other workers 
present to help the claimant perform the roofing project.   *H credibly testified he 
had no role in hiring these workers.   *H left the Piccadilly site approximately one 
hour after he arrived. 

The claimant fell of the roof of the *Ke on the day he commenced the 
work.  The claimant injured his right foot and ankle. 

The claimant called  *H in the afternoon after the injury to tell him he had 
been injured.  The claimant told  *H that he had fallen and he was going to take a 
few days off to see if his foot would heal on its own.   *H asked what to tell Mr. *J 
and the claimant replied that if he couldn’t finish the job he would find someone 
to do it. 

 *H credibly testified that after the claimant realized his foot was not 
healing he called again.  The claimant asked to see a doctor and  *H replied that 
he did not think the injury was his responsibility and thought the claimant should 
report it to *J/*E2. 

 *H does not know who completed the roof on the *Ke.  However, *J paid 
*E $2000 for the project.   *H than paid the claimant the entire $2000.   
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Based on the testimony of  *H, *E did not provide any training or 
supervision of the claimant with respect to roofing the *Ke.   

The ALJ further infers that *E had no authority at all to terminate the verbal 
roofing contract between the claimant and *J/*E2 because *E was not a party to 
that contract.  Similarly, *E had no authority to dictate the time of performance of 
the roofing agreement since it was not a party to the contract. 

The ALJ finds that at the time of the injury the claimant was not performing 
services as an employee of *E under a contract of hire.  Instead the claimant was 
performing services under a contract that he independently and voluntarily 
entered into with Bob *J and *E2 -s to install the roof on the *Ke.  With respect to 
the contract between the claimant and *J/*E2  *H simply acted as *J’s agent for 
the purpose of conveying *J’s offer to allow the claimant to install the roof for a 
fixed contract price of $2000.  The claimant accepted the offer and independently 
hired other laborers to help him complete the roofing project.  The claimant was 
paid the full $2000 contract price. 

The claimant’s testimony that he did not want to perform the roofing job 
and did so only because  *H instructed him to do so is not credible.  The 
claimant’s testimony is inconsistent with the fact that he was paid a fixed contract 
price and personally obtained the assistance of other workers to help install the 
roof.  The claimant’s testimony is also contradicted by the credible testimony of  
*H and *J that the claimant frequently performed work on jobsites independent of 
his employment with *E.  

Evidence and inferences inconsistent with these findings are not credible 
and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
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the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

CLAIMANT’S EMPLOYMENT STATUS 

The claimant argues that he was an employee of *E at the time he fell 
from the roof and is therefore entitled to coverage of his injuries under *E’s 
workers’ compensation insurance policy.  The respondents argue that the 
claimant was not *E’s “employee” when he fell from the roof but was instead 
performing service under a contract between himself and *J/*E2.  The ALJ 
agrees with the respondents.   

Section 8-41-301(1), C.R.S., conditions an award of benefits on the 
determination that “at the time of the injury, the employee is performing service 
arising out of and in the course of the employee’s employment.”  (Emphasis 
added.)  An “employee” is defined as a “person in the service of any person, 
association of persons, firm, or private corporation … under any contract of hire, 
express or implied.”  Section 8-40-202(1)(b), C.R.S.  The essential elements of a 
contract of hire are competent parties, subject matter, a legal consideration, 
mutuality of agreement, and mutuality of obligation.  A contract of hire may be 
formed without the observation of every formality of a commercial contract so 
long as the fundamental elements of a contract are present.  Aspen Highlands 
Skiing Corp. v. Apostolou, 866 P.2d 1384 (Colo. 1994). 

As determined in Finding of Fact 16, at the time the claimant fell from the 
roof and sustained his injuries he was not performing any service arising out of 
and in the course of any contract for hire with *E.  Instead, the claimant sustained 
injuries while performing services under a contract he entered into with *J/*E2 to 
install the roof on the *Ke.  Thus, the claimant did not sustain any injuries arising 
out of and in the course of any contract for hire with *E and an essential element 
of compensability is lacking. 

The claimant cites § 8-40-202(2)(a), C.R.S., for the proposition that he is 
“deemed” to be *E’s employee because he was paid  to perform services for *E, 
and *E has not proven he was an “independent contractor” under the criteria 
contained in § 8-40-202(2)(b)(II), C.R.S.  This statute provides that: 

Notwithstanding any other provision of this section, any 
individual who performs services for pay for another shall be 



 431 

deemed to be an employee, irrespective of whether the common-
law relationship of master and servant exists, unless such individual 
is free from control and direction in the performance of the service, 
both under the contract for performance of service and in fact and 
such individual is customarily engaged in an independent trade, 
occupation, profession, or business related to the service 
performed. 

The ALJ concludes that this provision is not applicable to the facts as 
found in this case.  The ALJ has found as a matter of fact that at the time of the 
injury the claimant was not “performing services for pay” for *E.  Rather, the 
claimant was performing services for pay for *J/*E2.  Therefore, if anyone could 
be “deemed” the claimant’s employer it is *J/*E2, not *E. 

However, even if *E could be “deemed” to be the claimant’s employer, the 
ALJ concludes that he was performing services as an independent contractor at 
the time of the injury.  Section 8-40-202(2)(b)(II) sets forth nine factors that must be 
“balanced” in determining if the claimant is an employee or an independent 
contractor.  See Carpet Exchange of Denver, Inc. v. Industrial Claim Appeals 
Office, 859 P.2d 278 (Colo. App. 1993).  Section 8-40-202(2)(b)(III), C.R.S. 
provides that the existence of any one of the factors is not conclusive evidence that 
the individual is an employee.  Consequently, the statute does not require proof of 
all nine criteria in § 8-40-202(2)(b)(II) in order to establish by a preponderance of 
the evidence that the individual is an independent contractor rather than an 
employee.  Nelson v. Industrial Claim Appeals Office, 981 P.2d 210 (Colo. App. 
1998). 

If the evidence establishes that the claimant was performing services for 
pay, and there is no written document establishing the claimant’s independent 
contractor status, the burden of proof rests upon the respondents to rebut the 
presumption that the claimant was an employee.  Baker v. BV Properties, LLC, 
W.C. No. 4-618-214 (I.C.A.O. August 25, 2006).  The question of whether the 
respondents have overcome the presumption and established that the claimant 
was an independent contractor is one of fact for the ALJ.  Nelson v. Industrial 
Claim Appeals Office, supra. 

The ALJ concludes the respondents proved it is more probably true than 
not that at the time of the injury the claimant was performing services as an 
independent roofing contractor.  With respect to the roofing project on the *Ke the 
evidence establishes that: (1) *E did not require the claimant to work exclusively 
for *E; (2) *E did not establish any kind of quality standard with respect to the 
roofing project since it was not even contractually obligated to construct the roof; 
(3) The claimant was paid a set contract rate for the roof ($2000) rather than the 
customary hourly rate paid by *E for framing and siding services; (3) *E did not 
provide any training with respect to roofing since it was not in that business and 
the claimant acquired his roofing skills independently; (4) *E had no authority 
whatsoever to terminate the claimant’s contractual arrangement with *J/*E2 since 
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*E was not a party to that contract; (5) *E did not dictate the time of performance 
of the roofing project because regulation of that issue was between the claimant 
and *J/*E2.  To the extent some evidence indicates other statutory factors favor a 
finding that the claimant was *E’s employee the ALJ finds that those factors are 
outweighed by the factors supporting the conclusion the claimant was an 
independent contractor at the time he fell from the roof. 

Because the ALJ finds the evidence does not support a finding that the 
claimant was performing services as *E’s employee, or could be deemed to be 
performing services as *E’s employee at the time of the injury, the claim for 
benefits must be denied.  The ALJ need not reach the respondents’ argument 
concerning whether the claimant was a “loaned employee” rendering *J/*E2 
liable for the injury under the provisions of § 8-41-303, C.R.S 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for workers’ compensation benefits is WC 4-862-455 is 
denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: July 31, 2012 

David P. Cain 
Administrative Law Judge 
 
 

 

OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 

WORKERS’ COMPENSATION NO. WC 4-751-781 

 

ISSUES 

1. Whether Claimant’s November 1, 2011 left ankle fusion surgery 
was related to his December 27, 2007 industrial injury or his activities working at 
a bed and breakfast parking lot on August 27-28, 2011 constituted an efficient 
intervening cause and financially relieved Respondents from paying for the 
surgery. 

2. Whether Claimant has proven by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits for the 
period July 28, 2011 until November 1, 2011. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a janitor.  On December 27, 2007 
Claimant injured his left ankle during the course and scope of his employment 
after several falls on ice. 

 2. Claimant initially received treatment through Concentra Medical 
Centers.  He was subsequently referred to orthopedic surgeon David B. Hahn, 
M.D. for an evaluation.  Dr. Hahn determined that Claimant was a candidate for 
fusion surgery but non-industrial pulmonary conditions prevented him from 
undergoing the procedure. 

 3. On September 30, 2008 Steven Danahey, M.D. concluded that 
Claimant had reached Maximum Medical Improvement (MMI).  However, if 
Claimant was able to control his pulmonary issues and undergo surgery, he 
would no longer remain at MMI. 

 4. In December of 2008 Claimant underwent a Division Independent 
Medical Examination (DIME) with John Sacha, M.D.  Dr. Sacha concurred with 
Dr. Danahey’s opinion that Claimant had reached MMI.  However, if Claimant 
controlled his pulmonary issues and underwent surgery, he would no longer 
remain at MMI. 

 5. Claimant was able to control his pulmonary issues and underwent 
left ankle surgery in September of 2009.  Dr. Hahn inserted a screw into 
Claimant’s calcaneal fracture in an attempt to promote healing. 

 6. In December of 2009 Claimant fell and damaged the hardware in 
his ankle.  He subsequently received medical care from John Burris, M.D.  
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Claimant eventually underwent hardware removal surgery in January of 2011 
with Dr. Hahn. 

 7. Claimant received post-surgical treatment from doctors Hahn and 
Burris.  On May 18, 2011 Claimant visited Dr. Hahn for an examination.  Dr. 
Hahn noted that Claimant had a “significant amount of subtalar joint degenerative 
disease.”  He stated that the degenerative joint disease was secondary to the 
“calcaneal osteotomy.”  Dr. Hahn explained that Claimant suffered from a 
progressive condition that could continue to cause significant future pain.  He 
commented that Claimant had three possible options for his left ankle condition: 
(1) live with the pain and obtain shoe gear to minimize movement; (2) undergo 
steroid injections into the subtalar joint to help alleviate pain; or (3) undergo 
fusion surgery in the form of a subtalar joint arthrodesis. 

 8. During June of 2011 Claimant suffered another fall.  X-rays did not 
reveal any left ankle injuries or hardware damage.  On July 20, 2011 Dr. Hahn 
noted that Claimant had progressed but recommended a walking boot for the 
following two to four weeks during weight-bearing activities. 

 9. On July 21, 2011 Dr. Burris determined that Claimant had reached 
MMI for his left ankle instability.  He assigned Claimant a 10% left lower extremity 
impairment rating for range of motion deficits.  The impairment converted to a 4% 
whole person rating.  Dr. Burris imposed a permanent work restriction of avoiding 
uneven surfaces.  He did not recommend medical maintenance benefits. 

 10. On August 27, 2011 Claimant went to the * Air Show at the * 
Airport.  He visited a local bed and breakfast and inquired about possible 
employment.  Claimant was assigned the position of parking attendant and 
earned $10.00 per hour.  He directed cars into a parking lot adjacent to the bed 
and breakfast.    Claimant changed positions between standing, leaning and 
walking, but did not wear his walking boot.  He noticed increased left ankle pain 
while riding the bus home that evening. 

 11. On August 28. 2011 Claimant returned to park cars for the bed and 
breakfast.  He worked for several hours and washed dishes for approximately 
one hour at the end of his shift.  Claimant again noticed increased left ankle pain 
while riding the bus home that evening. 

 12. On November 1, 2011 Claimant underwent a third left ankle 
surgery.  Dr. Hahn fused Claimant’s left ankle joint, removed a broken screw 
fragment and installed stronger hardware. 

 13. On April 16, 2012 the parties conducted the post-hearing 
evidentiary deposition of Alan B. Lichtenberg, M.D.  Dr. Lichtenberg explained 
that Claimant has suffered significant left ankle and foot pain since his industrial 
injury on December 27, 2007.  He noted that Claimant has also experienced 
problems with walking, weakness and falling.  After reviewing Claimant’s surgical 
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history, Dr. Lichtenberg remarked that the November 1, 2011 surgery was 
unrelated to Claimant’s work duties at the bed and breakfast.  He emphasized 
that left ankle fusion surgery had been considered on multiple occasions prior to 
August 27-28, 2011.  Claimant suffered from progressive degeneration of his 
ankle joint because of a malunion and the removal of screws.  His condition 
would thus progressively deteriorate and cause pain.  Dr. Lichtenberg recounted 
that the medical records revealed Claimant had trouble walking to a bus, to the 
store or anywhere.  Because Claimant’s duties at the bed and breakfast involved 
only walking short distances, his activities were no different from daily living.  
Therefore, Dr. Lichtenberg determined that Claimant’s need for left ankle fusion 
surgery on November 1, 2011 was not caused by his job duties at the bed and 
breakfast but instead flowed naturally from his December 27, 2007 industrial 
injury. 

 14. On June 4, 2012 the parties conducted the evidentiary deposition of 
L. Barton Goldman, M.D.  Dr. Goldman had performed an independent medical 
examination of Claimant.  He explained that Claimant’s need for left ankle fusion 
surgery on November 1, 2011 was caused by his job duties while working at the 
bed and breakfast on August 27-28, 2011.  Dr. Goldman remarked that Claimant 
worked in a rocky area and was required to stand for an extended period of time.  
Furthermore, Claimant reported increased ankle pain subsequent to August 27-
28, 2011.  Dr. Goldman therefore concluded that Claimant’s job duties at the bed 
and breakfast substantially aggravated his left ankle condition and severed the 
causal relationship with his December 27, 2007 industrial injury. 

 15. Claimant’s activities working at a bed and breakfast parking lot on 
August 27-28, 2011 did not constitute an efficient intervening cause and severe 
the causal connection to his December 27, 2007 industrial injury.  Initially, after 
Claimant’s second ankle surgery he visited Dr. Hahn on May 18, 2011 for an 
examination.  Dr. Hahn noted that Claimant had a “significant amount of subtalar 
joint degenerative disease.”  He stated that the degenerative joint disease was 
secondary to the “calcaneal osteotomy.”  Dr. Hahn explained that Claimant 
suffered from a progressive condition that could continue to cause significant 
future pain.  He commented that Claimant had three possible options for his left 
ankle condition.  One of the options was to undergo fusion surgery in the form of 
a subtalar joint arthrodesis.  Dr. Hahn thus contemplated that Claimant might 
require fusion surgery to correct his degenerative left ankle condition.  
Furthermore, Dr. Lichtenberg remarked that the November 1, 2011 surgery was 
unrelated to Claimant’s work duties at the bed and breakfast.  He emphasized 
that left ankle fusion surgery had been considered on multiple occasions prior to 
August 27-28, 2011.  Claimant suffered from progressive degeneration of his 
ankle joint because of a malunion and the removal of screws.  His condition 
would thus progressively deteriorate and cause pain.    Because Claimant’s 
duties at the bed and breakfast involved only walking short distances, his 
activities were no different from daily living.  Therefore, Dr. Lichtenberg 
persuasively determined that Claimant’s need for left ankle fusion surgery on 
November 1, 2011 was not caused by his job duties at the bed and breakfast but 
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instead flowed naturally from his November 27, 2007 industrial injury.  In 
contrast, Dr. Goldman concluded that Claimant’s job duties at the bed and 
breakfast substantially aggravated his ankle condition, caused the need for left 
ankle fusion surgery on November 1, 2011 and severed the causal relationship 
with his December 27, 2007 industrial injury.  However, Dr. Goldman’s opinion is 
not persuasive because Claimant’s left ankle condition had progressively 
continued to deteriorate and his job duties at the bed and breakfast were similar 
to his activities of daily living. 

 16. Claimant has failed to prove that it is more probably true than not 
that he is entitled to receive TTD benefits for the period July 28, 2011 until 
November 1, 2011.  On July 21, 2011 Dr. Burris determined that Claimant had 
reached MMI for his left ankle instability.  Because Claimant has not undergone a 
DIME the ALJ is without jurisdiction to review Dr. Burris’ MMI determination.  A 
claimant’s entitlement to TTD benefits ceases when he reaches MMI.  
Accordingly, Claimant’s entitlement to TTD benefits ceased on July 21, 2011.       

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
§8-42-101, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Efficient Intervening Cause 
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 4. If an industrial injury leaves the body in a weakened condition and 
the weakened condition proximately causes a new injury, the new injury is a 
compensable consequence of the original industrial injury.  In Re Lang, W.C. No. 
4-450-747 (ICAP, May 16, 2005).  All results that flow naturally and proximately 
from an industrial injury are compensable.  Owens v. Industrial Claim Appeals 
Office, 49 P.3d 1187 (Colo. App. 2002).  However, the existence of a weakened 
condition is insufficient to establish causation if the new injury is the result of an 
efficient intervening cause.  Id. at 1188; In Re Lang, W.C. No. 4-450-747 (ICAP, 
May 16, 2005).    The determination of whether an injury resulted from an 
efficient intervening cause is a question of fact for the ALJ.  Owens, 49 P.3 at 
1188. 

 5. As found, Claimant’s activities working at a bed and breakfast 
parking lot on August 27-28, 2011 did not constitute an efficient intervening 
cause and severe the causal connection to his December 27, 2007 industrial 
injury.  Initially, after Claimant’s second ankle surgery he visited Dr. Hahn on May 
18, 2011 for an examination.  Dr. Hahn noted that Claimant had a “significant 
amount of subtalar joint degenerative disease.”  He stated that the degenerative 
joint disease was secondary to the “calcaneal osteotomy.”  Dr. Hahn explained 
that Claimant suffered from a progressive condition that could continue to cause 
significant future pain.  He commented that Claimant had three possible options 
for his left ankle condition.  One of the options was to undergo fusion surgery in 
the form of a subtalar joint arthrodesis.  Dr. Hahn thus contemplated that 
Claimant might require fusion surgery to correct his degenerative left ankle 
condition.  Furthermore, Dr. Lichtenberg remarked that the November 1, 2011 
surgery was unrelated to Claimant’s work duties at the bed and breakfast.  He 
emphasized that left ankle fusion surgery had been considered on multiple 
occasions prior to August 27-28, 2011.  Claimant suffered from progressive 
degeneration of his ankle joint because of a malunion and the removal of screws.  
His condition would thus progressively deteriorate and cause pain.    Because 
Claimant’s duties at the bed and breakfast involved only walking short distances, 
his activities were no different from daily living.  Therefore, Dr. Lichtenberg 
persuasively determined that Claimant’s need for left ankle fusion surgery on 
November 1, 2011 was not caused by his job duties at the bed and breakfast but 
instead flowed naturally from his November 27, 2007 industrial injury.  In 
contrast, Dr. Goldman concluded that Claimant’s job duties at the bed and 
breakfast substantially aggravated his ankle condition, caused the need for left 
ankle fusion surgery on November 1, 2011 and severed the causal relationship 
with his December 27, 2007 industrial injury.  However, Dr. Goldman’s opinion is 
not persuasive because Claimant’s left ankle condition had progressively 
continued to deteriorate and his job duties at the bed and breakfast were similar 
to his activities of daily living. 

TTD Benefits 

6. Section 8-42-105(3)(a), C.R.S. provides that a claimant’s 
entitlement to TTD benefits ceases when he reaches MMI.  A DIME is a 
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jurisdictional prerequisite to an ALJ’s authority to determine whether a Claimant 
has reached MMI.  See §8-42-107(2)(b)(III), C.R.S. Town of Ignacio v. Industrial 
Claim Appeals Office, 70 P.3d 513, 515 (Colo. App. 2002).  As found, because 
Claimant attained MMI on July 21, 2011 he is not entitled to TTD benefits for the 
period July 28, 2011 until November 1, 2011. 

7. As found, Claimant has failed to prove by a preponderance of the 
evidence that he is entitled to receive TTD benefits for the period July 28, 2011 
until November 1, 2011.  On July 21, 2011 Dr. Burris determined that Claimant 
had reached MMI for his left ankle instability.  Because Claimant has not 
undergone a DIME the ALJ is without jurisdiction to review Dr. Burris’ MMI 
determination.  A claimant’s entitlement to TTD benefits ceases when he reaches 
MMI.  Accordingly, Claimant’s entitlement to TTD benefits ceased on July 21, 
2011. 

 
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. Claimant’s November 1, 2011 left ankle fusion surgery was related 
to his December 27, 2007 industrial injury.  His activities working at a bed and 
breakfast parking lot on August 27-28, 2011 did not constitute an efficient 
intervening cause and financially relieve Respondents from paying for the 
surgery. 

 
2. Because Claimant reached MMI on July 21, 2011 he is not entitled 

to receive TTD benefits for the period July 28, 2011 until November 1, 2011. 
 

3. Any issues not resolved in this order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED: July 31, 2012. 

Peter J. Cannici 
Administrative Law Judge 
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August 2012 Orders 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-623-424-03 

ISSUES 

Whether Claimant has proven by a preponderance of the evidence that trial dorsal col-
umn spinal stipulator recommended by Dr. Lewis is reasonable and necessary mainte-
nance medical treatment. 

FINDINGS OF FACT 

1. Claimant suffered an admitted work related injury on September 17, 2002 when 
he tripped over a curb and fell injuring his cervical spine, bilateral upper extremities and 
mid back, among other injuries.  Claimant’s medical treatment related to his industrial 
injury has included an anterior cervical discectomy and arthrodesis at C5-6 on August 3, 
2004.  Claimant eventually had another surgery involving a cervical fusion on February 
15, 2005. 

2. Claimant underwent a cervical and thoracic peripheral nerve stimulator implant 
performed by Dr. Barolat on December 4, 2006.  The stimulator was implanted in 
Claimant’s left pectoral region.  Claimant experienced difficulties with the stimulator and 
on November 18, 2008 the stimulator was revised because the leads were coming to 
the surface and thinned Claimant’s skin. Because this was threatening the integrity of 
the skin and was running the risk of having the wires come through the skin, the periph-
eral nerve stimulator was revised.  Claimant eventually had the stimulator removed on 
August 18, 2010 under the auspices of Dr. Brewer. 

3. Claimant subsequently came under the care of Dr. Lewis on December 15, 2010.  
Dr. Lewis noted Claimant had undergone a prior spinal cord stimulator, and attempted 
to clarify whether the stimulator was actually a cervical epidural stimulator or selective 
nerve roots that were stimulated versus cervical paddle leads as an epidural placement.  
Dr. Lewis noted that after Claimant continued to have pain in his cervical spine, the right 
side of his head and face through his shoulders, arms, hands and fingers in a non-
dermatomal distribution.   

4. Claimant returned to Dr. Lewis on January 3, 2011.  Dr. Lewis noted Claimant’s 
prior stimulator was only from implanted peripheral nerve stimulators and not a spinal 
cord stimulator system that was placed to actually stimulate the dorsal column of the 
cervical spine.  Dr. Lewis recommended physical therapy and epidural steroid injections 
before considering the stimulator. 
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5. Claimant returned to Dr. Lewis on February 2, 2011 and noted his greatest com-
plaint was his right side neck pain.  Claimant reported that his pain would radiate into 
his face and into his shoulder.  Dr. Lewis noted Claimant had failed two cervical epidural 
steroid injections and did not recommend Claimant proceed with a third.  Dr. Lewis rec-
ommended cervical medial branch blocks on the right side and noted that in the future, 
they may need to consider some fairly advanced interventional treatment such as a dor-
sal column stimulator to try and control Claimant’s symptoms.  Claimant underwent the 
rights sided medial branch blocks at the C2-C6 levels on February 22, 2011.  Claimant 
reported a 90% reduction in pain for over four hours when he returned to Dr. Lewis on 
February 25, 2011. 

6. Claimant returned to Dr. Lewis on April 19, 2011.  Dr. Lewis noted Claimant ex-
perienced an exacerbation of pain following a radiofrequency ablation.  Dr. Lewis noted 
Claimant’s persistent pain may be a component of residual inflammation associated 
with his radiofrequency ablation.  Dr. Lewis suggested they give Claimant another two 
weeks to see whether he sees further improvement and noted that they had discussed 
trying a spinal cord stimulator, as he had a failed peripheral nerve stimulator in the past. 

7. On May 3, 2011 Claimant returned to Dr. Lewis with continued complaints of pain 
and no more than 5% improvement over his baseline with no improvement for his right 
upper extremity symptoms.  Dr. Lewis recommended Claimant return to Dr. Cohen be-
fore consideration of the spinal cord stimulator to determine his stability for proceeding 
with a trial.  Dr. Lewis testified at hearing that Dr. Cohen reported after meeting with 
Claimant that he had reservations regarding Claimant’s lack of candidness, but did not 
exclude Claimant from the trial process.   

8. Claimant returned to Dr. Lewis on December 5, 2011.  Dr. Lewis noted in this re-
port that Claimant had met with Dr. Cohen and Dr. Cohen seemed to be indicating that 
it would be appropriate for Claimant to proceed with the trial despite some substantial 
psychosocial stressors including his financial situation, death of a parent and his 
longstanding unemployment and chronic pain.  Dr. Lewis recommended proceed with 
the dorsal column stimulator trial.  Dr. Lewis noted that a trail does not necessarily en-
sure success, but recommended a week long trial to determine if an implantation of a 
full system would be appropriate. 

9. Respondents obtained an independent medical examination report from Dr. 
Berton on April 2, 2012.  Dr. Bernton issued a report after reviewing Claimant’s medical 
records and noted he had previously examined Claimant on September 4, 2010 in con-
nection with this claim.  Dr. Bernton took issue with Dr. Cohen who noted in his Sep-
tember 23, 2011 note that he would rarely suggest against a trial and opined that it was 
highly unlikely that Claimant would receive any significant long-term benefit from the 
spinal cord stimulator.  Dr. Bernton opined that Claimant did not meet the Colorado 
Workers’ Compensation Treatment Guidelines for implantation of a stimulator at this 
point in time. 

10. Dr. Lewis testified at trial in this matter.  Dr. Lewis testified the dorsal column 
stimulator trial he is recommending is different from the prior stimulator recommended 
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by Dr. Barolat.  Dr. Lewis testified Claimant would be a candidate for the trial stimulator 
and, depending on the results of the trial, they would then consider a more invasive 
permanent implant.  Dr. Lewis testified that Claimant’s prognosis over time if he does 
not have a trial stimulator is poor as Claimant has continued to worsen over time. 

11. Claimant testified at hearing in this matter that he would like to attempt the stimu-
lator trial in order to try to get off his narcotic medications.  Claimant testified his current 
symptoms include pain in the back, between his shoulder blade, and pain and numb-
ness down his arms in addition to severe pain in his neck and on the right side of his 
face. 

12. The ALJ finds the testimony of Dr. Lewis to be credible and persuasive and finds 
that Claimant has proven that it is more likely true than not that the treatment recom-
mended by Dr. Lewis including the trial stimulator is reasonable and necessary medical 
treatment designed to prevent the further deterioration of his physical condition and 
maintain Claimant at maximum medical improvement (“MMI”). 

13. The ALJ credits the opinions expressed by Dr. Lewis in his reports and his testi-
mony over the contrary opinions expressed by Dr. Bernton. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2008.  A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, supra.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2008). 

3. The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant requires periodic maintenance care to prevent fur-
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ther deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award for Grover medical benefits is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S., thus author-
izes the ALJ to enter an order for future treatment if supported by substantial evidence 
of the need for such treatment.  Grover v. Industrial Commission, supra. 

4. As found, Claimant has proven by a preponderance of the evidence that 
the trial stimulator recommended by Dr. Lewis is reasonable and necessary medical 
treatment to prevent the further deterioration of his physical condition. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the trial stimulator recommended by Dr. Lewis pursu-
ant to the Colorado Medical Fee Schedule. 

DATED:  

Keith E. Mottram 

August 2, 2012 

Administrative Law Judge 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-766-953-02 

ISSUES 

¬ Whether Claimant has proven by a preponderance of the evidence that 
she is entitled to permanent total disability (“PTD”) benefits? 

¬ Whether Claimant has overcome the Division Independent Medical Exam-
ination physician’s opinion regarding the degree of permanent partial disability 
(“PPD”) by clear and convincing evidence? 

¬ Whether Claimant has overcome the Division Independent Medical Exam-
ination physician’s opinion regarding the causal nature of Claimant’s urological 
condition by clear and convincing evidence? 

¬ If Claimant’s urological condition is related to the industrial injury, whether 
the treatment provided to Claimant for the urological condition is reasonable and 
necessary to address Claimant’s urological condition? 
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¬ If Claimant’s urological condition is related to the industrial injury, whether 
Dr. Peterson is authorized to provide medical treatment for Claimant’s urological 
condition? 

¬ Whether Claimant has proven by a preponderance of the evidence that 
her average weekly wage (“AWW”) should be increased? 

¬ Whether Claimant has proven by a preponderance of the evidence that 
she is entitled to disfigurement benefits? 

FINDINGS OF FACT 

1. Claimant was employed as a front end manager for *E in ___ Colo-
rado when she sustained a work-related injury on July 9, 2008. Claimant was as-
sisting a customer by lifting a case of copier paper and noted sudden low back 
pain as she bent forward to place the paper in a shopping cart.  Claimant report-
ed the injury to her employer on July 10, 2008 and initially sought medical treat-
ment wtih her personal physician, Dr. Miller, on that same day.   
 
2. Claimant underwent a magnetic resonance image (“MRI”) on July 
22, 2008.  The MRI showed compression of the exiting L5 nerve root within the 
L5-S1 neural foramen on the left and disk dehydration at the L4-L5 level and L5-
S1 level.  The MRI also showed a focal lateral extruded disc fragment measuring 
7mm in the oouter anterior aspect of the L2-3 neural foramen on the left and 
compressing the exiting L2 nerve root. 
 
3. Claimant eventually underwent surgery on her low back consisting 
of a microscopic partial discectomy at the L2-3 level on August 19, 2008 under 
the auspices of Dr. Dwyer.  Dr. Dwyer noted prior to the surgery that Claimant 
developed pain radiating into the left lower extremity 2 to 3 days after her injury 
with burning pain in her left buttocks and pain that was described as “deep” in her 
thigh.  Claimant reported some symptoms of urinary frequency, but no problems 
with control of her bowels or bladder.   
 
4. Claimant returned to Dr. Miller on October 27, 2008 with complaints 
of frequent episodes of incontinence that she reported were present since the 
surgery.   
 
5. Claimant returned to Dr. Dwyer on November 17, 2008 and again 
raised the issue of urinary control problems that had been present since her sur-
gery.  Claimant reported that she was unable to sense when she needed to go to 
the restroom.  Dr. Dwyer noted that he was unsure of the etiology of Claimant’s 
symptoms, and noted that while the urinary symptoms could be related to her 
surgery, the surgery was carried out from a far lateral approach and did not enter 
the canal involved only the L2 nerve root.  Dr. Dwyer recommended a repeat MRI 
to assess the cauda equina.   
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6. Claimant underwent a repeat MRI on November 26, 2008 that 
showed the continued problems at the L4-5 level and L5-S1 level along with 
post-surgical changes at the L2-3 level without evidence of recurrent disk in this 
region.  Claimant returned to Dr. Dwyer after the MRI.  Dr. Dwyer noted that the 
MRI showed no evidence of significant impingement on the cauda equina with no 
thickening or clumping of the nerve roots in the cauda equina.  Dr. Dwyer re-
ferred Claimant back to her personal physician, Dr. Miller, and opined that 
Claimant’s urinary incontinence was not related to her spine surgery, although 
Dr. Dwyer also noted that it could not be ruled out that Claimant’s urinary inconti-
nence was somehow related to the spine surgery. 
 
7. Claimant was evaluated by Dr. Miller on December 18, 2008.  Dr. 
Miller noted Claimant reported to her that the urinary incontinence started imme-
diately after her surgery and opined that the urinary problems could be related to 
her surgery because of the temporal relationship to the surgery. 
 
8. Claimant continued receiving treatment for her low back pain in-
cluding a series of lumbar epidural steroid injections (“ESI”) by Dr. Faragher, the 
first of which occurred on February 26, 2009. Claimant reported “some decent 
benefits from the ESI’s to Dr. Farragher on August 5, 2009, noting that the first 
ESI was more effective than the second.  At this same office visit, Claimant re-
ported on incident where she was getting out of a pool and lost control of her 
bladder.  Dr. Farragher recommended an additional injection that occurred on 
September 10, 2009. 
 
9. Claimant underwent yet another MRI on October 26, 2009 that 
showed degenerative facet disease and an eccentric bulge of the L5-S1 disc with 
associated mass effect upon the left L5 nerve root, a relatively mild stenosis at 
the left L4 neural foramen with no recurrent herniation at the L2-3 level.   
 
10. Claimant underwent another ESI at the L5-S1 level with Dr. 
Faragher on December 24, 2009. Claimant returned to Dr. Faragher on February 
15, 2010.  Dr. Faragher noted that Dr. Witwer was recommending a lateral re-
lease the L5-S1 level and recommended Claimant be evaluated by Dr. Peterson 
regarding her incontinence.   
 
11. Claimant underwent an independent medical examination (“IME”) 
with Dr. Healey on March 19, 2010 regarding her incontinence problems.  Dr. 
Healey reviewed Claimant’s medical records, obtained a history from Claimant 
and performed a physical examination.  Dr. Healey stated that he was “unable to 
state that her bladder problems are not related to her injury of July 9, 2008.”  Dr. 
Healey recommended Claimant’s urinary problems be further evaluated by a 
urologist and a cytometrogram to determine the cause of her urinary inconti-
nence.  Dr. Healey also recommended additional diagnostic testing.  Dr. Healey 
opined Claimant was not at maximum medical improvement (“MMI”). 
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12. Claimant underwent an IME with Dr. Madsen at the request of Re-
spondents on June 11, 2010.  Dr. Madsen opined that Claimant’s L5 radiculopa-
thy was at least exacerbated by the work injury.  In regards to the issue of Claim-
ant’s urinary problems, Dr. Madsen agreed with the opinions of Dr. Garcia, Dr. 
[Property Owner]eld, Dr. Dwyer and Dr. Healey that these symptoms would be 
highly unusual to occur after a foraminal L2-L3 decompression.  Dr. Madsen 
opined the most common cause of Claimant’s urinary leakage would be simple 
stress incontinence and determined that Claimant’s urinary symptoms were not 
attributable to her work related injury or her subsequent surgical intervention.  
 
13. Claimant eventually underwent an L5-S1 laminectomy and fusion 
performed by Dr. Witwer on August 10, 2010.  Claimant’s low back pain and left 
lower extremity pain improved after the surgery but did not resolve. 
 
14. Claimant was referred to Dr. Aschberger for an IME on April 4, 
2011.  Dr. Aschberger reviewed Claimant’s medical records, obtained a history 
and performed a physical examination of the Claimant.  Dr. Aschberger opined 
Claimant was at MMI and provided Claimant with a permanent impairment rating 
of 19% whole person.  Dr. Aschberger noted that if Claimant’s range of motion 
measurements were determined to be valid, her impairment rating would in-
crease to 23% whole person.  With regard to the issue of Claimant’s urinary is-
sues, Dr. Aschberger opined it would be appropriate to have Claimant undergo a 
urology evaluation to confirm there was no associated pathology as a result of 
her surgical interventions. 
 
15. Claimant returned to Dr. Healey on May 25, 2011.  Dr. Healey 
opined that Claimant’s urinary incontinence was neurogenic in nature and pro-
vided Claimant with an impairment rating of 26% whole person.  Dr. Healey 
opined Claimant’s permanent work restrictions should be no lifting greater than 
10 pounds with no repetitive bending or twisting at the waist.  Dr. Healey also 
opined Claimant should be allowed to alternate standing, sitting and walking eve-
ry 30 to 45 minutes as needed for comfort. 
 
16. Claimant underwent a Division-sponsored Independent Medical 
Examination (“DIME”) with Dr. Striplin on September 22, 2011.  Dr. Striplin noted 
Claimant suffered an injury to her low back that resulted in multiple surgeries.  
Dr. Striplin also noted Claimant’s complaints of urinary incontinence as docu-
mented in the medical records and his medical history he obtained from Claim-
ant.  Dr. Striplin performed a physical examination and provided Claimant with a 
permanent impairment rating of 23% whole person based on a 10% whole per-
son impairment rating for specific disorders of the lumbar spine and 1% for multi-
ple levels of the lumbar spine being involved along with a 12% impairment rating 
for loss of range of motion.  Claimant was also provided with a psychiatric im-
pairment of 3% whole person.  This essentially equated to a 21% whole person 
physical impairment and a 3% psychiatric impairment that combined to the 23% 
whole person impairment.  Dr. Striplin opined Claimant’s work restrictions should 
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include no lifting more than 20 pounds and she should avoid repetitive forward 
bengind and alternate sitting and standing occasionally. 
 
17. With regard to the Claimant’s urinary incontinence, Dr. Striplin 
opined that the evidence in the medical records does not support a diagnosis of 
neurologically medicated bladder dysfunction and her symptoms, within a rea-
sonable degree of medical probability, are not related to the incident of July 9, 
2008 or her lumbar surgeries. 
 
18. Respondents filed a final admission of liability (“FAL”) admitting for 
the 21% whole person impairment and the 3% psychological impairment.  The 
FAL admitted for an AWW of $510.24.  Claimant objected to the FAL and re-
quested a hearing on the issues of PPD, PTD, medical treatment, AWW, and dis-
figurement. 
 
19. Following the DIME with Dr. Striplin, Claimant was referred for a 
urodynamic evaluation on November 11, 2011. On December 6, 2011 Dr. Peter-
son noted that the urodynamic evaluation showed good capacity and emptying.  
Dr. Peterson noted Claimant reporting leaking twice a day and was treating the 
incontinence with Vesicare. The incontinence was noted to be mixed associated 
with both physical activity and urgency. Dr. Peterson noted that the test did not 
show urge incontinence, although Claimant reported that while off her Vesicare 
for the test, she had several episodes of incontinence. 
 
20. Claimant returned to Dr. Miller on January 30, 2012 with complains 
of low back pain that seemed to be getting worse.  Dr. Miller noted Claimant was 
experiencing weakness in her left knee with episodes of her leg buckling.  Dr. 
Miller diagnosed Claimant with back pain and urinary incontinence.  Dr. Miller 
stated she strongly believed that Claimant’s “urinary symptoms have come from 
her back problems regardless of what other providers hired by the workman’s 
compensation company say!”   
 
21. Claimant returned to Dr. Aschberger on February 16, 2012 for a re-
peat IME.  Dr. Aschberger again performed a physical examination and noted 
that Claimant had complains of thigh pain that was described as sharp with oc-
casion numbness along with low lumbar pain.    Claimant reported doing her 
home exercises involving some basic core stability and noted she used a can for 
ambulation for safety precautions.  Claimant reported to Dr. Aschberger persis-
tent urinary incontinence that she was treating with Vesicare, but had to cut back 
on because of the expense.  Claimant reported to Dr. Aschberger that she had a 
neurogenic bladder.   
 
22. Dr. Aschberger noted that based on Claimant’s overall status and 
presentation, the recommendations as outlined by Dr. Striplin appeared reason-
able.  Dr. Aschberger agreed that Claimant’s lifting should be limited to less than 
15 to 20 pounds, bending at the waist should be restricted to rare/occasional and 
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Claimant should be restricted predominantly to a sedentary level in terms of am-
bulation.  Dr. Aschberger noted Claimant’s current medications appeared appro-
priate and, if she experienced more radiating symptoms, her Neurontin could be 
increased. 
 
23. Claimant also underwent a follow up IME with Dr. Healey on Feb-
ruary 16, 2012.  Dr. Healey noted Claimant underwent a full urodynamic evalua-
tion in response to her complaints of urinary incontinence.  Dr. Healey noted that 
Dr. Peterson opined that Claimant’s incontinence may have been neurogenic in 
origin from her multiple back problems.  Dr. Healey opined that based on the 
urodynamic evaluation by Dr. Peterson that at least a significant portion of 
Claimant’s ongoing urinary incontinence is neurogenic in origin since these 
symptoms started about the time of her injury and were worse after her first lum-
bar surgery.  Dr. Healey recommended that Claimant continue to receive 
Vesicare and continue to receive psychological counseling along with appropriate 
medications for her depression.   
 
24. Dr. Healey opined that Claimant’s permanent impairment rating, Dr. 
Healey opined Claimant should receive a 5% whole person impairment rating for 
her urinary incontinence.  Dr. Healey also noted that Dr. Striplin’s DIME impair-
ment rating appeared to have a discrepancy because Dr. Striplin provided 
Claimant with a 12%  impairment rating for her loss of range of motion, while the 
rating worksheet noted an 18% loss of range of motion.  Dr. Healey also recom-
mended a functional capacity evaluation to determine what type of work Claimant 
could perform. 
 
25. Claimant underwent a vocational evaluation with Lee White on 
January 26, 2012.  Mr. White interviewed Claimant and reviewed Claimant’s 
medical records regarding her work injury.  Mr. White noted Claimant was 61 
years old who was a retail clerk with a high school level of education.  Mr. White 
concluded that Claimant’s work restrictions prohibited her from being able to en-
gage in sustained standing, routine twisting, routine bending and/or routine sus-
tained handling, such as processing items through a check-out stand.  Mr. White 
concluded that Claimant was only able to perform work in a limited sedentary du-
ty capacity.  Mr. White also noted Claimant had not undergone an FCE.  Mr. 
White opined that based on Claimant’s commutable labor market that would in-
clude the Montrose area, it was not reasonable to suggest that Claimant would 
be readily employable as a receptionist or office clerk.  Mr. White opined that it is 
more likely than not that Claimant was permanently totally disabled by her work 
injuries. 
 
26. Respondents referred Claimant to Pat Anctil on March 5, 2012 for a 
vocational assessment.  Ms. Anctil prepared a report dated April 6, 2012 after 
meeting with Claimant and reviewing her medical records.  Ms. Anctil noted that 
Claimant reported her physical capabilities as limited to walking ¼ mile that 
would take her 10-15 minutes, sitting tolerance of 30-40 minutes at any one time, 
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and lifting of no more than 10 pounds.  Ms. Anctil noted Claimant received her 
GED degree in the year 2000 at Montrose Vista High School and passed the ex-
am the first time she sat for it.   
 
27. Ms. Anctil identified jobs in her vocational report including a position 
with SOS Staffing involving office/clerical help, a position with the Montrose 
School District for support staff/paraprofessional, a customer service representa-
tive for Bank of the West in Delta, and a Reservation Sales Representative with 
Choice Hotels. 
 
28. Dr. Healey testified at hearing in this matter.  Dr. Healey testified 
that the system integram and urodynamics performed by Dr. Peterson on No-
vember 11, 2011 were normal.  Dr. Healey noted that Dr. Petersons report indi-
cated that Claimant’s incontinence could be neurogenic in origin.  Dr. Healey tes-
tified that Dr. Striplin’s permanent impairment rating did not include the 18% 
range of motion deficit documented in his impairment rating worksheet.  Dr. Hea-
ley testified that the range of motion was valid and opined that it should have 
been included in the impairment rating.  Dr. Healey testified that it is “gross error” 
for the DIME physician to not explain his range of motion measurements in his 
report if the range of motion in the impairment rating is different from the range of 
motion in the work sheets.  Dr. Healey testified that it was his opinion that it 
would be very difficult for Claimant to go back to work based on her current phys-
ical condition.  Dr. Healey noted he did not have an FCE to establish work re-
strictions. 
 
29. Mr. White testified at hearing in this matter regarding Claimant’s 
ability to earn wages in the same or other employment.  Mr. White noted that 
Claimant’s commutable labor market is Montrose and testified that Montrose had 
an unemployment rate of 11.1% in March 2012.  Mr. White testified that Claimant 
was not very employable at this time.  Mr. White noted that even without Claim-
ant’s work restrictions and Claimant’s age, and only look at Claimant’s education 
level (GED) and experience (some retail) Claimant would have a difficult time 
finding employment in the Montrose area because she will be competing with 
younger and more educated employees.  Mr. White also testified that it would be 
his opinion based on his review of the medical records that Claimant would miss 
time from work as a result of her injuries. 
 
30. With regard to Claimant’s work restrictions, Mr. White opined that 
Claimant’s 10 pound lifting restriction affects her ability to find employment, as 
does her medications and the Claimant’s need to use the restroom as a result of 
her incontinence. 
 
31. Claimant testified at hearing in this matter.  Claimant testified that 
she had looked for work in the __ area, including with H_, L_, S_, N_, V_, W_ 
and B_.  Claimant testified that H_ was not hiring, the L_ was not accepting ap-
plications, S_ suggested Claimant go online and apply (which Claimant eventual-
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ly did), N_ was not accepting applications, V_ was not hiring, W_ was not hiring, 
and B_ had Claimant apply online, and she had not heard back.  Claimant testi-
fied she applied at the M_, but had not heard back. 
 
32. Claimant testified that she was taking prescription medications in-
cluding Neurontin, Soma, Cympbalta, and Percocet.  Claimant testified that she 
does not trust herself driving while on medications. 
 
33. Dr. Aschberger testified at hearing in this matter on behalf of Re-
spondents.  Dr. Aschberger noted he reviewed Claimant’s DIME report with Dr. 
Striplin and found that Dr. Striplin looked at Claimant’s ROM measurements from 
the three different evaluations and provided Claimant with the ROM based on the 
best measurements from the various evaluations.  Dr. Aschberger testified that 
the range of motion testing performed by Dr. Stiplin was valid. 
 
34. Dr. Aschberger testified that while it was possible for a patient to 
damage the nerves affecting the bladder with pathology in the low back, there 
wasn’t medical evidence of that occurring in this case.  Dr. Aschberger noted that 
the urodynamic testing showed good capacity and good bladder emptying.  Dr. 
Aschberger opined that the testing that demonstrated complete emptying showed 
that the bladder was functioning properly.  Dr. Aschberger testified it was his 
opinion that Claimant’s incontinence issues were not related to her industrial inju-
ry. 
 
35. Dr. Aschberger noted that his work restrictions were for Claimant’s 
lifting to be limited to 15-20 pounds with an allowance to change positions as 
necessary.  Dr. Aschberger noted that these work restrictions would place 
Claimant in the sedentary/light duty capacity. 
 
36. On cross-examination, Dr. Aschberger testified that nothing in the 
AMA Guidelines states that the examining physician should use the best range of 
motion studies to provide the impairment rating. 
 
37. Respondents also presented the testimony of Ms. Anctil at hearing.  
Ms. Anctil testified consistent with her report at hearing.  Ms. Anctil testified that 
she considered Delta, Colorado to be a part of Claimant’s commutable labor 
market and opined that Claimant remains employable within her commutable la-
bor market.  Ms. Anctil opined that Claimant could perform work as a bank teller 
if accommodations were made that included providing Claimant with a stool.  Ms. 
Anctil testified that the work restrictions she looked for included positions with 
work restrictions of no lifting greater than 10 pounds with the ability to change 
positions and rare bending.  Ms. Anctil testified that while Claimant has applied 
for some jobs and not heard back, Claimant may need to follow up with the em-
ployer to determine the status of her application. 
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38. The ALJ finds the testimony of Dr. Aschberger regarding Claimant’s 
work restrictions to be more credible and persuasive that the work restrictions 
used by Mr. White or Dr. Healey.  The ALJ finds that the testimony of Dr. 
Aschberger is supported by the opinions set forth by the DIME physician Dr. 
Striplin on the issue of the medical restrictions.   
 
39. The ALJ further finds and determines that the testimony of Dr. 
Aschberger regarding Claimant’s PPD rating to be credible and persuasive.  The 
ALJ finds that Dr. Stiplin used the range of motion testing from a different physi-
cian to establish the 12% loss of range of motion.  The ALJ finds that while the 
AMA Guides do not instruct the physician to use the best range of motion testing 
to conduct the impairment rating, the Guides also do not prohibit the DIME physi-
cian from doing so.  This then becomes a difference of medical opinions regard-
ing the Claimants actual loss of range of motion as a result of the industrial injury 
as Dr. Striplin’s opinion is that the appropriate impairment rating is the 12% loss 
of range of motion. 
 
40. The ALJ credits the opinion of Dr. Striplin and Dr. Aschberger re-
garding the causal relation of Claimant’s urinary incontinence as related to the 
industrial injury.  The ALJ notes that Claimant’s attorney has argued that the bur-
den of proof on the issue of the compensable nature of Claimant’s urinary incon-
tinence should be a preponderance of the evidence.  However, because the pur-
view of the DIME includes that causal connection of Claimant’s urinary inconti-
nence as related to Claimant’s permanent impairment rating, as testified to by Dr. 
Healey who provided Claimant with a permanent impairment rating of 5% whole 
person for her incontinence, and not the threshold issue of compensability, the 
ALJ concludes that the appropriate burden of proof is for Claimant to overcome 
the opinion by clear and convincing evidence as this opinion relates to the nature 
and extent of Claimant’s injury, and not to the compensable nature of the injury. 
 
41. The ALJ notes that Claimant’s treating physicians have opined that 
Claimant’s incontinence is related to her industrial injury.  However, these medi-
cal opinions expressed in the reports of the treating physicians appear to be 
based on the temporal relationship between the development of the symptoms 
and the Claimant’s injury and surgery.  The ALJ finds that the treating physicians 
have provided no compelling evidence of a physical reason for the opinion that 
the incontinence is related to the injury other than the temporal relationship.  The 
ALJ further finds that Dr. Miller’s opinion expressed on or about January 30, 2012 
that Claimant’s symptoms were related to her back injury did not take into con-
sideration the independent nature of Dr. Striplin’s evaluation, and the opinions 
expressed by the physician’s without explanation as to the basis of the opinion 
do not overcome the contrary opinion of Dr. Striplin by clear and convincing evi-
dence. 
 
42. The ALJ credits the opinions expressed by Ms. Anctil over the opin-
ions expressed by Mr. White.  That ALJ notes that both Ms. Anctil and Mr. White 
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limited their vocational opinions to the work restrictions of no lifting greater than 
10 pounds, despite the medical restrictions expressed by Dr. Striplin and Dr. 
Aschberger.  The ALJ further finds the testimony of Ms. Anctil more credible and 
persuasive regarding Claimant’s ability to earn wages in the same or other em-
ployment than the contrary testimony provided by Mr. White.  While Ms. Anctil’s 
testimony was focused on the jobs Claimant could perform with her work re-
strictions, Mr. White’s testimony was focused on the fact that even without 
Claimant’s work restrictions, she would have a difficult time finding work in the 
Montrose area based on her education and retail experience.  While Claimant is 
not required to prove that the industrial injury is the sole cause of her inability to 
earn wages, Claimant must demonstrate that the industrial injury is a "significant 
causative factor" in her permanent total disability.  Mr. White’s testimony fails in 
this regard. 
 
43. The ALJ credits the opinion of Ms. Anctil and finds that Claimant’s 
commutable labor market includes the Delta area in addition to the Montrose ar-
ea.  The ALJ finds the testimony of Ms. Anctil to be more credible than the testi-
mony of Mr. White and notes that Ms. Anctil contacted potential employers in the 
commutable labor market.  The ALJ further notes that while Claimant’s initial job 
search did not produce any offers of employment, the evidence does not estab-
lish that Claimant is unable to earn wages in her commutable labor market. 
 
44. The ALJ finds and determines that Claimant has failed to prove that 
it is more likely than not that she is unable to earn wages in the same or other 
employment within her commutable labor market.   
 
45. With regard to Claimant’s average weekly wage, Claimant testified 
that she was paid $14,788.73 for the period of January 1, 2008 through July 5, 
2008.  The parties appear to agree and the ALJ concludes that this equates to an 
AWW of $553.56 as of the date of her injury.   
 
46. Claimant testified she became entitled to COBRA benefits begin-
ning August 28, 2009 with a monthly cost of $176.19.  This increased Claimant’s 
AWW by $40.66 per week ($176.19 x 12 divided by 52), resulting in an AWW of 
$594.22 for the period of August 28, 2009 through September 30, 2009. 
 
47. Claimant’s cost of COBRA was $170.51 beginning October 1, 2009 
through October 31, 2009 for an AWW of $592.91 for this period of time.  Claim-
ant’s cost of COBRA was $176.19 again in November 2009, increasing Claim-
ant’s AWW to $594.22 for the period of November 1, 2009 through November 30, 
2009.  Claimant’s COBRA cost dropped to $170.51 for the period of December 1, 
2009 through December 31, 2009.  Claimant’s AWW for December 1, 2009 
through December 31, 2009 is therefore $592.91. 
 
48. Beginning January 1, 2010 through February 28, 2010, Claimant’s 
COBRA cost again increased to $176.19, thereby increasing Claimant’s AWW to 
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$594.22.  As of March 2010, the parties appear to agree that Claimant’s COBRA 
contributions increased to $376.10 per month, resulting in an increased AWW to 
$640.15 ($553.56 + $86.79).  This increased AWW continued until Claimant be-
came eligible for Medicare. 
 
49. Claimant became eligible for Medicare on May 1, 2011 with a Part 
D plan through Rocky Mountain Health Plans at a rate of $132.10 per month for 
the period of May 1, 2011 through December 31, 2011.  Claimants AWW is 
therefore $584.04 for this period of time ($553.56 + $30.48).  As of January 1, 
2012, Claimant’s cost for health insurance through Rocky Mountain Health Plans 
increased to $138.80 per month, resulting in an AWW of $585.59 after January 1, 
2012 ($553.56 + $32.03). 
 
50. As a result of Claimant’s surgeries, Claimant has two surgical scars 
on her low back, the first measuring 1 ½ inches in length and ¼ inch in width and 
the second measuring 1 inch in length and ½ inch in width.  Claimant uses a 
cane to walk and was noted to walk with a slightly altered gait. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A Claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of ei-
ther the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the wit-
ness; whether the testimony has been contradicted; and bias, prejudice, or inter-
est.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2006). 

3. In order to prove permanent total disability, Claimant must show by 
a preponderance of the evidence that he is incapable of earning any wages in 
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the same or other employment.  §8-40-201(16.5)(a), C.R.S. (2007).  A Claimant 
therefore cannot receive PTD benefits if he or she is capable of earning wages in 
any amount.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 
(Colo. 1998).  The term “any wages” means more than zero wages.  See, Lobb v. 
ICAO, 948 P.2d 115 (Colo. App. 1997); McKinney v. ICAO, 894 P.2d 42 (Colo. 
App. 1995).  In weighing whether Claimant is able to earn any wages, the ALJ 
may consider various human factors, including Claimant’s physical condition, 
mental ability, age, employment history, education, and availability of work that 
the Claimant could perform.  Weld County School Dist. R.E. 12 v. Bymer, 955 
P.2d at 550, 556, 557 (Colo. 1998).  The critical test is whether employment ex-
ists that is reasonably available to Claimant under his particular circumstances.  
Weld County School Dist. R.E. 12 v. Bymer, Id.   

4. The Claimant is not required to establish that an industrial injury is 
the sole cause of her inability to earn wages. Rather the Claimant must demon-
strate that the industrial injury is a "significant causative factor" in her permanent 
total disability. Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986). Under this standard, it is not sufficient that an industrial injury create some 
disability which ultimately contributes to permanent total disability. Rather, 
Seifried requires the Claimant to prove a direct causal relationship between the 
precipitating event and the disability for which the Claimant seeks benefits. Lind-
ner Chevrolet v. Industrial Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995), 
rev'd on other grounds, Askew v. Industrial Claim Appeals Office, 927 P.2d 1333 
(Colo. 1996). 

5. As found, the testimony of Dr. Striplin and Dr. Aschberger regarding 
Claimant’s work restrictions is found to be more credible and persuasive than the 
contrary opinions expressed by Dr. Healey and Mr. White.  As found, the testi-
mony from Ms. Anctil regarding Claimant’s ability to earn wages within her com-
mutable labor market is found to be more credible and persuasive than the con-
trary opinions expressed by Mr. White.  As found, Claimant has failed to prove by 
a preponderance of the evidence that she is entitled to permanent total disability 
benefits. 

6. Section 8-42-107(8)(b)(III) and (c), C.R.S. provides that the DIME 
physician’s finding of MMI and permanent medical impairment is binding unless 
overcome by clear and convincing evidence.  Clear and convincing evidence is 
highly probable and free from substantial doubt, and the party challenging the 
DIME physician’s finding must produce evidence showing it is highly probably the 
DIME physician is incorrect.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  A fact or proposition has been proved by clear and con-
vincing evidence if, considering all of the evidence, the trier-of-fact finds it to be 
highly probable and free from substantial doubt.  Metro Moving & Storage, supra.  
A mere difference of opinion between physicians fails to constitute error.  See 
Gonzales v. Browning Ferris Industries of Colorado, W.C. No. 4-350-356 (March 
22, 2000). 
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7. The ALJ may consider a variety of factors in determining whether a 
DIME physician erred in his opinions including whether the DIME appropriately 
utilized the Medical Treatment Guidelines and the AMA Guides in his opinions. 

8. As found, Claimant has failed to demonstrate by clear and convinc-
ing evidence that the opinions provided by Dr. Stiplin regarding Claimant’s per-
manent partial disability rating are incorrect.  As found, Claimant’s request for an 
increase in her PPD rating beyond the 21% physical impairment rating and 3% 
psychological impairment rating is denied. 

9. Where, as here, the threshold issue of compensability is not in dis-
pute, a DIME physician’s opinions regarding causation will be given presumptive 
weight.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397, 400 (Colo. App. 
2009) (“[A]n inquiry into the relatedness of a particular component of claimant’s 
overall impairment will carry presumptive effect when determined by a DIME,” 
unless the “threshold showing necessary to prove compensability” is at issue.); 
see also Leprino Foods, Co. v. Industrial Claim Appeals Office, 134 P.3d 475, 
482 (Colo. App. 2005) (a DIME physician’s opinion concerning causation will be 
given presumptive weight because MMI and impairment “inherently require the 
DIME physician to assess, as a matter of diagnosis, whether the various compo-
nents of the claimant’s medical condition are causally related to the industrial in-
jury. 

10. As found, Claimant has failed to overcome the opinion of Dr. 
Striplin as to the causal relation of Claimant’s urinary incontinence to the admit-
ted industrial injury by clear and convincing evidence.  Therefore, Claimant’s 
claim for medical treatment related to her treatment for her urinary incontinence 
is denied and dismissed. 

11. The ALJ must determine an employee’s AWW by calculating the 
money rate at which services are paid the employee under the contract of hire in 
force at the time of the injury, which must include any advantage or fringe benefit 
provided to the Claimant in lieu of wages.  Sections 8-42-102(2) and 8-40-
201(19)(a), C.R.S.; Celebrity Custom Builders v. Industrial Claim Appeals Office, 
916 P.2d 539 (Colo. App. 1995).  Claimant’s AWW must also include the em-
ployee’s cost of continuing the employer’s group health insurance plan, and upon 
termination of the continuation, the employee’s cost of conversion to a similar or 
lesser insurance plan.  Section 8-40-201(19)(b)., C.R.S. 

12. As found, Claimant’s AWW should be increased based on the 
Claimant’s wage records and her entitlement to COBRA benefits.  Those in-
creases are reflected in the findings of fact listed above and the Order. 

13. Section 8-42-108, C.R.S. provides that if an employee is seriously 
permanently disfigured about the head, face or parts of the body exposed to pub-
lic view, the employee may be entitled to additional disfigurement benefits up to 
$4,174.00 for Claimant’s date of injury.  The ALJ finds and determines that 
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Claimant has been permanently disfigured on a part of the body normally ex-
posed to public view and awards Claimant $834.80 for such disfigurement. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s AWW is to be increased to $553.56 for the period of July 9, 
2008 through August 27, 2009. 

2. Claimant’s AWW is to be increased to $594.22 for the period of August 28, 
2009 through September 30, 2009. 

3. Claimant’s AWW is to be increased to $592.91 for the period of October 1, 
2009 through October 31, 2009. 

4. Claimant’s AWW is to be increased to $594.22 for the period of November 
1, 2009 through November 30, 2009. 

5. Claimant’s AWW is to be increased to $592.91 for the period of December 
1, 2009 through December 31, 2009. 

6. Claimant’s AWW is to be increased to $594.22 for the period of January 1, 
2010 through February 28, 2010. 

7. Claimant’s AWW is to be increased to $640.15 for the period of March 1, 
2010 through April 30, 2011. 

8. Claimant’s AWW is to be increased to $584.04 for the period of May 1, 
2011 through December 31, 2011. 

9. Claimant’s AWW is to be increased to $585.59 for the period after January 
1, 2012. 

10. Claimant has failed to overcome the DIME physician’s opinion on the is-
sue of permanent partial disability by clear and convincing evidence. 

11. Claimant has failed to overcome the DIME physician’s opinion on the is-
sue of the causal related nature of Claimant’s urological incontinence by clear 
and convincing evidence.  Claimant’s claim for medical benefits related to her 
urological incontinence is denied and dismissed. 

12. Claimant’s claim for permanent total disability benefits is denied and dis-
missed. 

13. Respondents shall pay Claimant disfigurement benefits in the amount of 
$834.80. 
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14. The insurer shall pay interest to Claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

15. All matters not determined herein are reserved for future determination. 

DATED:  

Keith E. Mottram 

August 2, 2012 

Administrative Law Judge 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-879-232-01 

ISSUES 

 The issue determined herein is compensability of an alleged occupational 
disease of bilateral carpal tunnel syndrome (“CTS”). 

FINDINGS OF FACT 

1. Claimant is a 58 years old.  She is 5’1” and weighs about 235 pounds.  
She has preexisting medical conditions, including an autoimmune disease of lu-
pus.  She has been treated for the lupus for over 20 years and is under the care 
of her personal physician, Dr. Schmucker.  Claimant also has been diagnosed 
with arthritis and thoracic outlet syndrome (“TOS”).  She said that the TOS was 
diagnosed “long ago.” 
 
2. Claimant has worked for the employer for 25 years in several capacities.  
She has worked most recently as the emergency room receptionist for about 
seven years.  She works 12 hour shifts for three days per week. 
 
3. Claimant’s job duties include desk work, copying, making charts, transfer-
ring packages, stapling, registering an average of 25-30 patients per shift, col-
lecting co-payments from patients, entering orders into the computer system, 
pushing a door release switch on a phone about 30-40 times per shift, and an-
swering a second phone.  In October 2011, the employer implemented a new 
computer system in which the physicians entered their own orders.  After two 
months of implementation, all physicians except one entered their own orders.  
 
4. Sometime in 2011, claimant felt sharp pain in her hands.  She also started 
feeling her hands fall asleep at night.  She began to lose grip strength.  Claimant 
did not report any work injury and did not immediately seek any medical treat-
ment. 
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5. In the fall of 2011, claimant was moving a mattress at work and felt the 
onset of more constant pain.  She then saw Dr. Schmucker and explained her 
symptoms.  She did not inform Dr. Schmucker about her daily job activities, but 
Dr. Schmucker sees claimant in passing at her job on a daily basis.  Dr. 
Schmucker diagnosed bilateral CTS.   
 
6. On October 26, 2011, claimant reported to her employer that she suffered 
CTS.  Her employer suggested that the condition might be a work injury.  The 
employer completed an injury report form, but noted that it was “unknown” if 
claimant had a work related condition.  Claimant was then referred to Dr. Bobba. 
 
7. On October 31, 2011, Dr. Bobba examined claimant, who reported a histo-
ry of sudden onset of pain in her hands while installing a bed.  Dr. Bobba diag-
nosed arthritis in the thumb carpometacarpal (“CMC”) joint and CTS.  Dr. Bobba 
stated that the condition was consistent with a work injury.  She prescribed 
thumb and wrist splints and referred claimant for electromyography/nerve con-
duction (“EMG”) studies.  Dr. Bobba imposed a restriction against claimant set-
ting up beds. 
 
8. On November 21, 2011, Dr. Rawat performed the EMG studies.  Claimant 
reported a history of symptoms for two months.  The EMG studies showed mild 
left and moderate to severe right CTS. 
 
9. Claimant was referred to Dr. Morley for surgical evaluation.  On January 
12, 2012, Dr. Morley examined claimant, who reported a history of six months of 
bilateral hand pain with occasional numbness.  Dr. Morley noted that the EMG 
showed bilateral CTS, left greater than right (sic).  He also diagnosed de 
Quervain’s tenosynovitis and administered an injection. 
 
10. On February 7, 2012, Dr. Morley reexamined claimant, who reported that 
the injection improved the de Quervain’s tenosynovitis.  Dr. Morley recommend-
ed right CTS surgery. 
 
11. On March 9, 2012, Dr. Schmucker reexamined claimant, who reported 
that she was stable and not doing too badly except for increasing CTS problems.  
Dr. Schmucker concluded that the vast majority of claimant’s CTS was from her 
job of sitting as a secretary and typing for years and years.  He apportioned 90% 
of the causation as due to work and 10% due to the lupus.  He admitted that pa-
tients with lupus are more likely to get CTS, but he thought that the major precipi-
tating factor was work. 
 
12. On May 21, 2012, Dr. Sollender performed an independent medical exam-
ination (“IME”) for respondents.  Claimant reported a history of hand pain for one 
year with gradual worsening.  He diagnosed de Quervain’s tenosynovitis of the 
left wrist and bilateral thumb CMC arthritis, left greater than right.  He also diag-
nosed bilateral CTS by history, although claimant did not have any clinical signs 
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of CTS on examination.  Claimant reported that she spent nine and one-half 
hours per day on her computer and that she typed 75% of that time and used the 
mouse in her right hand for 25% of that time.  Dr. Sollender noted that claimant’s 
reported amount of keyboarding and mouse activity could potentially be sufficient 
as a causative factor for CTS and he ordered a jobs demand analysis. 
 
13. On June 25, 2012, Mr. Blythe performed the jobs demand analysis.  He 
observed claimant perform her duties for at least four hours, although that partic-
ular day was a light day for emergency room activity.  He timed mouse and key-
board use over a three hour period.  He spent one additional hour measuring 
wrist posture.  During the three hours, Mr. Blythe measured mouse use for seven 
and one-half minutes and keyboard use for 22.5 minutes.   
 
14. On June 28, 2012, Dr. Sollender issued an addendum report.  He noted 
that the mouse use equated to 22.5 minutes over the entire work shift and the 
keyboard use was 78 minutes over the entire work shift.  Dr. Sollender noted that 
both activities were far below the threshold levels specified in the analysis re-
quired under Cumulative Trauma Conditions in the Medical Treatment Guide-
lines, WCRP 17, exhibit 5.  Dr. Sollender also noted that claimant only had to use 
the phone door release button about 30-40 times in her work shift, which was a 
minimal exposure.  Dr. Sollender concluded that claimant’s typing and other work 
duties did not cause CTS or de Quervain’s tenosynovitis. 
 
15. Claimant alleged at hearing that keyboard and mouse use caused some 
hand pain, but using the phone and opening the window at the emergency room 
desk caused more pain.  She reiterated that making a bed was the activity that 
first caused constant hand pain. 
 
16. Dr. Sollender testified at hearing consistently with his reports.  He ex-
plained that claimant overestimated the actual amount of keyboard and mouse 
activity, which is very common with patients and is why he ordered the jobs de-
mand analysis by Mr. Blythe.  Dr. Sollender explained that Mr. Blythe spent at 
least four hours doing actual measurement of claimant’s work activities.  He not-
ed that the results of the analysis showed that claimant’s typing did not reach the 
seven hour threshold in the treatment guidelines and the mouse activity did not 
reach the four hour threshold.  He explained that, even if claimant’s average pa-
tient numbers were twice those of the day of Mr. Blythe’s analysis, claimant’s typ-
ing and mouse use still fell significantly short of the threshold activities for CTS 
causation.  Consequently, he concluded that claimant’s work activities did not 
cause her CTS or de Quervain’s tenosynovitis.  He noted that claimant had non-
occupational factors of age, gender, and an autoimmune disease, which could 
cause CTS.  Dr. Sollender also explained that claimant’s bed-making activities at 
work did not involve wrist flexion for more than four hours per day and, therefore, 
were not a risk factor for CTS.  Dr. Sollender noted that TOS is not actually a risk 
factor for CTS, but it causes symptoms that could mimic CTS.  Dr. Sollender not-
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ed that Dr. Schmucker did not include any causal analysis pursuant to WCRP 17, 
exhibit 5. 
 
17. Claimant has failed to prove by a preponderance of the evidence that she 
suffered an occupational disease of bilateral CTS resulting directly from the em-
ployment or conditions under which work was performed and following as a natu-
ral incident of the work.  Dr. Sollender’s opinions are persuasive.  While it is cer-
tainly possible that claimant suffered bilateral CTS due to typing, mousework, 
phone calls, or bed-making at work, the trier-of-fact cannot find that it is probable.  
Claimant criticized the accuracy of the jobs demand analysis upon which Dr. 
Sollender based his opinions.  The analysis, however, provided the best data 
available.  The error of calculating claimant’s work day based upon 52 weeks of 
work without time off for vacations is actually de minimus.  The criticism directed 
at only three hours of observation on a slow day is valid, but does not advance 
claimant’s argument very much.  Claimant’s estimate of her job activities is vastly 
overstated.  Although she was reasonably accurate about the amount of time that 
she spent at her computer workstation, she was very inaccurate about the actual 
amount of typing or mousework that she performed while at that station.   
 
18. Contrary to claimant’s arguments, the cumulative trauma condition medi-
cal treatment guidelines adopted as a rule by the Division of Workers’ Compen-
sation are the current best statement of the state of the medical literature dealing 
with causation of conditions such as CTS.  The Division expressly states that the 
provisions are, indeed, “guidelines.”  Nevertheless, the Division adopted the pro-
visions as an enforceable rule, not simply an unofficial policy position of the Divi-
sion.  The guidelines expressly acknowledge that one can deviate from the 
guidelines in particular cases, but the deviation should be explained.  The prima-
ry purpose is to advise and educate medical professionals and others about the 
current state of the medical literature.  In so doing, the guidelines provide a para-
digm for decisions about causation of particular cumulative trauma diagnoses.  
Despite claimant’s criticism of Dr. Sollender’s analysis, the bigger problem is that 
Dr. Schmucker provided no causation analysis, but merely stated conclusions.  
The trier-of-fact has no idea why Dr. Schmucker thinks that 90% of claimant’s 
CTS is caused by work conditions or that Dr. Schmucker even knows what are 
claimant’s actual work activities.  It is precisely this result that the Division sought 
to correct with the causation standards in the guidelines.  While claimant is cor-
rect that Dr. Schmucker is free to offer his opinion outside of WCRP 17, exhibit 5, 
his opinion lacks any support for his conclusions.  As noted by Dr. Sollender, 
claimant has non-work risk factors, including her age.  Claimant is correct that 
she has always been a woman and has suffered lupus for many years before the 
onset of CTS, but she has continued to age.  Claimant has failed to prove that 
she developed CTS as a natural incident of her work rather than simply as a 
function of age, gender, and lupus. 
 

CONCLUSIONS OF LAW 
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1. Claimant must prove that she is a covered employee who suffered an inju-
ry arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; 
see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); 
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 
33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, accelerates, or 
combines with a preexisting condition so as to produce disability and a need for 
treatment, the claim is compensable.  H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  Claimant must prove that an injury directly and proxi-
mately caused the condition for which benefits are sought.  Wal-Mart Stores, Inc. 
v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. In-
dustrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 
September 15, 1997.  Claimant must prove entitlement to benefits by a prepon-
derance of the evidence.  The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, af-
ter considering all of the evidence, to find that a fact is more probably true than 
not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 
2. In this claim, claimant alleges an occupational disease of bilateral CTS.  
Section 8-40-201(14), C.R.S. defines "occupational disease" as:  
 
[A] disease which results directly from the employment or the conditions under 
which work was performed, which can be seen to have followed as a natural in-
cident of the work and as a result of the exposure occasioned by the nature of 
the employment, and which can be fairly traced to the employment as a proxi-
mate cause and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment.  
 
This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from 
the employment or conditions under which work was performed and can be seen 
to have followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; 
Climax Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM 
Corporation, 867 P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a 
particular time, place and cause. Colorado Fuel & Iron Corp. v. Industrial Com-
mission, 154 Colo. 240, 392 P.2d 174 (1964); Delta Drywall v. Industrial Claim 
Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  In contrast, an occupational 
disease arises not from an accident, but from a prolonged exposure occasioned 
by the nature of the employment.  Colorado Mental Health Institute v. Austill, 940 
P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the hazardous con-
ditions of employment need not be the sole cause of the disease.  A claimant is 
entitled to recovery if he or she demonstrates that the hazards of employment 
cause, intensify, or aggravate, to some reasonable degree, the disability. *F v. 
Brink[Property Owner], 859 P.2d 819 (Colo. 1993).  As found, claimant has failed 
to prove by a preponderance of the evidence that she suffered an occupational 
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disease of bilateral CTS resulting directly from the employment or conditions un-
der which work was performed and following as a natural incident of the work.   
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to Re-
view the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to Re-
view within twenty (20) days after mailing or service of the order, as indicated on 
certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing at-
tached to your petition shows: (1) That you mailed it within twenty (20) days after 
mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory ref-
erence, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 2, 2012   /s/ original signed by:

Martin D. Stuber 

__________ 

Administrative Law Judge 
Office of Administrative Courts 
1259 Lake Plaza Drive, Suite 230 
 
 
 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-064-08 

 
ISSUES 

The sole issue for determination at hearing was whether the Claimant has estab-
lished by a preponderance of evidence that his right shoulder should be compen-
sated as a whole person.   

FINDINGS OF FACT 

1. The Claimant is a credible witness and his testimony is both persuasive 
and consistent with the medical records in the case. 
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2. The Claimant injured his right shoulder in a compensable accident on April 
29, 2010. He underwent surgery to his right shoulder on November 16, 2010. He 
reached MMI on April 4, 2011.  

3. Dr. Bratman, an authorized treating physician, rated the Claimant’s im-
pairment at MMI. He noted that the Claimant had some shoulder pain, but found 
no loss of range of motion. He rated the Claimant’s impairment at 10% of the up-
per extremity for a subacromial decompression.  

4. DIME Dr. Douthit examined the Claimant on February 13, 2011. The 
Claimant complained that he cannot lift his arms over 180 degrees with weight. 
DIME Dr. Douthit’s assessment was “aggravated degenerative tendinosis of the 
right shoulder.” He rated the Claimant’s impairment at 6% of the right shoulder 
because of mild crepitation of the right shoulder and loss of strength. He noted 
that 6% impairment of the upper extremity would equal a 4% impairment of the 
whole person. The opinions and rating of DIME Dr. Douthit is credible and per-
suasive.  

5. Dr. Lambden examined the Claimant on November 30, 2011. Dr. 
Lambden noted that following the right shoulder surgery the Claimant had “al-
most complete resolution of his right shoulder pain, and that his right shoulder 
“can become achy with overuse.”  

6. The Claimant testified that he has difficulty lifting over shoulder level, has 
both pain and discomfort along the top of his right shoulder into the right side of 
his neck, and has difficulty when he sleeps on his right side. He testified that the-
se problems affect his ability to work efficiently, and that he must now work long-
er hours to earn the same income as compared to before this injury. This testi-
mony of the Claimant is credible and persuasive. The Claimant also testified that 
he has headaches, however, it is not found that his headaches are the result of 
his compensable injury.  

7. Dr. Ronald Swarsen testified as an expert for the Claimant. His opinion, 
based on a review of the Claimant’s exhibits and the Claimant’s testimony at 
hearing was that the Claimant’s injury was to his shoulder, and not to his arm. 
The testimony of Dr. Swarsen was credible and persuasive.  

8. The Claimant has a functional impairment as a result of this compensable 
injury. The function impairment is to his right shoulder. The functional impairment 
is not to his arm. The Claimant’s functional impairment is not on the schedule of 
impairments, Section 8-42-107(2)(a), C.R.S. The Claimant has sustained a whole 
person impairment of 4% as a result of this compensable injury.   

CONCLUSIONS OF LAW 

Introduction 
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The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at 
a reasonable cost to employers, without the necessity of any litigation.  Section 
8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the bur-
den of proving entitlement to benefits by a preponderance of the evidence.  Sec-
tion 8-42-101, C.R.S.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more prob-
ably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.  A Workers’ Compensation case is decided on its merits.  Section 8-43-
201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000). 

Where the Claimant suffers an injury not enumerated in Section 8-42-107(2), 
C.R.S., the Claimant is entitled to whole person impairment benefits under Sec-
tion 8-42-107(8), C.R.S.  Under Section 8-42-107(1), C.R.S.  the term “injury” re-
fers to its manifestation in a part or parts of the body which have been functional-
ly impaired, or disabled, as a result of the industrial accident.  Strauch v. PSL 
Swedish Healthcare System, supra; Martinez v. Albertsons, W.C. # 4-692-947 
(ICAO 6/30/08).  The determination of the situs of functional impairment is one of 
fact; and is separate and distinct from the Claimant’s medical impairment rating.  
In fact, upper extremity impairment ratings contained in the AMA Guides may, or 
may not, be consistent with the scheduled injury ratings contained in Section 8-
42-107(2), C.R.S.  See Mountain City Meat Co. v. Oqueda, 919 P.2d 246 
(Colo.1996).   

Shoulder Conversion 

 Functional impairment need not take any particular form.  Accordingly, 
discomfort that interferes with the Claimant’s ability to use a portion of the body 
may be considered “impairment.”  Mader v, Popejoy Construction Co., Inc. W.C. 
No. 4-198-489 (ICAO 8/9/96), aff’d,  Popejoy Construction Co., Inc. (Colo. App. 
No. 96CA1508, February 13, 1997) (not selected for publication) (Claimant sus-
tained functional impairment of the whole person where back pain impaired use 
of arm). 

The Claimant has functional loss to his shoulder, and the use of his right shoul-
der is impaired.  The impairment of the Claimant’s shoulder inhibits the Claim-
ant’s ability to reach overhead, and to sleep on his right side.  The medical re-
ports document numerous references to the “shoulder” and a dearth of refer-
ences to the “arm”.   The situs of the Claimant’s impairment is the shoulder.  
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Thus, the Claimant’s upper extremity impairment is not limited to the “arm at the 
shoulder.”  Section 8-42-107(2)(a), C.R.S.  Thus, the Claimant’s upper extremity 
injury is to be compensated as a whole person.  Section 8-42-107(8), C.R.S.   

The Claimant has sustained a functional impairment of 4% of the whole person 
for his right shoulder injury.  Permanent partial disability should be calculated un-
der Section 8-42-107(8)(d), C.R.S., based upon an 4% whole person rating.  

ORDER 

It is, therefore, ordered that: 

a. The Claimant has proven that he should be compensated as a whole 
person for his right shoulder injury of April 4, 2011. 

b. Insurer shall pay the Claimant permanent partial disability benefits based 
on an impairment of 4% of the whole person, and calculated pursuant to Section 
8-42-107(8)(d), C.R.S., i.e. 400 x 1.42 (age 39) x $557.91 (TTD) x 4% = 
$12,675.72. Insurer shall be credited with any previous payments of permanent 
partial disability benefits.  

c. Insurer shall pay the Claimant interest at the rate of 8% per annum on any 
benefits not paid when due. Section 8-43-410, C.R.S. 

DATED:  

Bruce C. Friend, ALJ 

August 6, 2012 

Office of Administrative Courts 
 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-018-01 

ISSUES 

¬ Did the claimant prove he sustained injuries arising out of and in the 
course of his employment when he was involved a physical altercation with his 
employer on January 10, 2012? 

¬ Did the claimant prove by a preponderance of the evidence that he is enti-
tled to reasonable, necessary and authorized medical benefits as a result of the 
physical altercation? 

FINDINGS OF FACT 
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Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact: 
 
1. The claimant seeks compensation in the form of medical treatment 
for injuries sustained in a physical altercation on January 10, 2012. 

2. On January 10, 2012 the claimant was employed as an over the 
road truck driver for the employer (*E).  *E is owned and operated by [Owner].  
The claimant testified that he had a history of problems with [Owner] and that 
[Owner] treated him “like a slave.” 

3. The claimant testified as follows concerning the events of January 
10, 2012.  He went to the employer’s yard in _ , Colorado at approximately 1:00 
p.m. to pick up one of the employer’s semitrailer trucks.  He was to drive the 
truck to Aurora, Colorado and pick up a load of forklifts to be driven west over the 
mountains.  While on the way to Aurora the claimant noticed he was losing air 
from the air brake system and knew he could not go over the mountains with the 
truck in that condition.  The clamant was unable to ascertain the location of the 
air leak and so he called a friend,  *F, to come and pump the brakes while he 
looked for the leak.  *F lived in Greeley, Colorado but happened to be picking up 
her daughter at Denver International Airport while the claimant was driving to Au-
rora.  *F came to assist the claimant and he discovered that the air was leaking 
because a new seal was needed.  The claimant could not find a new seal so he 
used masking tape to make a connection until he could reach a truck stop.  As 
the claimant was driving to the truck stop he received a text message from 
[Owner] calling him a “bitch” and inquiring why he wasn’t further down the road. 
The claimant admitted he was angry about the text message and called [Owner] 
on the telephone.  The claimant told [Owner] that he had “had enough” and was 
quitting.  The claimant quit his job by the time he was driving the truck back to the 
employer’s yard.  However, the claimant considered himself still on the job be-
cause he was returning the truck and trailer to the yard.  [Owner] continued tex-
ting the claimant and stated that it looked like the claimant was looking for a fight.   

4. The claimant sent a text to [Owner] stating that following:   

“THEN HOW ABOUT FUCK U ___ AND IF U WANT AN ASR [sic] BEATING 
AND ARE SUCH A FUCKING MAN.  YOUR TRUCK WIK [sic] BE IN THE YARD 
YOU SORRY FUCK.  AND I AM THE VERY GUY YOU DONT [sic] CALK [sic] A 
BITCH AND TELL NE [sic] TO SHUT UP I GAVE U THAT ONCE, U DONT [sic] 
GET IT AGAIN. I WILL BE IN THE YARD IN AN HOUR AND A HALF TAKING 
MY SHIT OUT U DUMB FUCK.” 

5. The claimant testified as follows concerning the physical altercation 
with [Owner].  He drove the truck to _  and arrived back at the employer’s yard.  
*F was already there to help him remove his clothing and personal items from the 
truck.  Mr. *G, the employer’s yard manager, may have also been present.  
[Owner] arrived shortly thereafter.  The claimant heard [Owner] make a rude re-
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mark to Ms. *F and then he climbed up on the truck.  [Owner] told the claimant to 
get out of the truck and the claimant replied that he wanted to finish getting his 
belongings out of the truck.  [Owner] then climbed into the cab of the truck and 
“took a swing” at [the claimant] and hit him.  The claimant pushed back, but 
[Owner] lunged forward, hit the claimant causing him to fall back over the back of 
his bag and bunk and then pinned the claimant down.  [Owner] began to hit the 
claimant in the face with his fists and the claimant was struck close to thirty 
times.  He does not recall *G being present in the truck while the altercation was 
going on. 

6. The claimant testified that after the fight he asked the police to have 
him taken to the emergency room (ER) by ambulance.  The claimant testified that 
as a result of the incident he had a split lip, a broken nose, a broken tooth and 
loose teeth.  He stated that he has headaches almost every day, difficulty re-
membering things, and neck problems.   

7. The claimant recalled that after he was treated at the ER on Janu-
ary 10, 2012 the insurer referred him for treatment at Workwell Occupational 
Medicine (Workwell).  The parties stipulated that the insurer advised the claim-
ant’s attorney that he should be seen at Workwell.  The claimant attended one 
appointment at Workwell and was scheduled for another.  However, that ap-
pointment was cancelled by someone other than the claimant. 

8. The claimant testified that he made another visit to the ER on Feb-
ruary 24, 2012 because he was experiencing dizziness and was afraid he had 
“bleeding around [his] temples.”  

9. The claimant was seen at the North Colorado Medical Center 
(NCMC) ER on January 10, 2012.  He was diagnosed with a laceration of the left 
upper wrist, fracture of the nasal bones and a loose tooth.  The claimant was 
prescribed Percocet, Keflex and Zofran and instructed to seek his primary care 
provider (PCP) in 4 to 5 days.  The claimant was also warned to watch for signs 
of head injury including headaches or dizziness and directed to seek medical at-
tention if he experienced them. 

10. On February 20, 2012 the claimant was seen at Workwell by PA-C 
Patrick Freeman.  The claimant reported headaches, dizziness, neck pain, low 
back pain left arm and elbow pain, and right lower leg pain.  PA-C Freeman as-
sessed concussion without loss of consciousness, tension headache, a neck 
strain and strains of the lumbar and thoracic regions.  No specific treatment is 
recorded for this visit. 

11. The claimant returned to NCMC on February 24, 2012 with reports 
of worsening headaches for two weeks, dizziness and mild blurry vision.  It was 
noted the claimant had been assaulted and seen for a head injury one month 
previously.  A CT scan of the brain was performed with no evidence of hemor-
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rhage nor any evidence of mass, edema or fracture.  The diagnoses included hy-
pertension, head injury-concussion with headache, and neck spasms. 

12. On February 20, 2010 the claimant was treated at NCMC for a 
head injury with loss of consciousness.  The claimant reported that he was as-
saulted.  A CT scan was performed and was negative.  The claimant was diag-
nosed with a closed head injury and laceration of the face.  He was discharged 
home with instructions but no noted prescriptions. 

13. Mr. *G testified by deposition that in January 2012 he was the yard 
manager for the employer’s trucking company.  At the time of the deposition he 
had found other employment which he described as a better opportunity. 

14. *G testified as follows concerning the events of January 10, 2012.  
On the evening of January 10 he received a call from the claimant.  The claimant 
stated that he was quitting and was going to return the truck.  The claimant also 
advised *G that [Owner] was “pissed off” at him for having a girl in the truck.  Up-
on receiving this information *G texted [Owner] and inquired whether [Owner] 
wanted him to go to the yard and get the keys to the truck.  [Owner] responded 
that he wanted *G to go to the yard.  *G arrived at the yard at approximately 8:30 
p.m.  At this time the claimant should have been gone from Denver for about 8 
hours. 

15. *G further testified as follows.  *G was driving his pickup and drove 
onto the employer’s premises.  The truck that the claimant had been driving was 
parked on the employer’s premises facing north.  The claimant was in the truck 
passing clothing and pillows to a woman who had parked her car near the driv-
er’s side door of the truck.  *G parked his pickup in front of the truck.  [Owner] 
had driven onto the premises just before *G arrived.  [Owner] climbed up two 
steps on the driver’s side of the truck and the claimant pushed him back from the 
cab.  This was not a “hard push.”  [Owner] then jumped over the driver’s seat into 
the cab of the truck and placed the claimant in a “headlock.”  *G got on the “side 
of the truck” and yelled at [Owner] and the claimant to stop.  However, [Owner] 
and the claimant fell onto the bed in the rear of the cab and *G observed [Owner] 
hit the claimant four times in the face.  The claimant was trying to hit [Owner] in 
the back with his right hand.  After the fourth hit [Owner] asked the claimant if 
he’d had enough and the claimant said “yes.” 

16. *G testified that the claimant had reported that the “gladhand rub-
bers” were defective and he had taken them out and used masking tape to tape 
the gladhands together.  *G explained that “gladhands” are coupling devices 
used to connect the power, supply and air lines leading from the cab to the trail-
er.  The cab and the trailer each have gladhands that lock together.  Each 
gladhand contains a donut-shaped rubber gasket designed to provide a secure 
seal when two gladhands are locked together.  *G explained that in the case of 
the air gladhands loss or removal of the rubber gaskets would cause air leakage 
resulting in failure of the trailer’s air brakes.   
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17. *G testified that the rubber gaskets were found on the catwalk lo-
cated between the cab and the trailer and that there was no damage to the truck. 

18. Ms. *F testified that she was a family friend of the claimant and that 
he sometimes stayed at her home when he was in town.  She denied that she 
was the claimant’s girlfriend. 

19. Ms. *F testified as follows concerning the events of January 10, 
2012.  She was a home in Greeley, Colorado and received a call from the claim-
ant stating that he had quit or was quitting his job.  The claimant asked her to 
meet him at the employer’s premises in _  so that he could remove his personal 
belongings from the truck and load them into her car.  *F drove to the employer’s 
premises to wait for the claimant.  Shortly after she arrived [Owner] drove onto 
the premises.  Within a few minutes the claimant arrived with the truck.  Mr. *G 
arrived last.  *F then drove her car to the west (driver’s side) of the truck and 
opened her trunk to receive the claimant’s belongings from the cab of the truck.  
She was standing on the second step from the bottom of the truck to receive 
items and put them in her trunk.  [Owner] approached, pushed her on the left 
shoulder and said “get off the truck, you fucking bitch.”  [Owner] then got into the 
cab of the truck and faced the claimant who was towards the back of the cab.  
[Owner] then said to the claimant “so you think you’re an F’ing tough guy huh” 
and swung at the claimant.  The claimant was then on his back on the bunk and 
[Owner] was on top of the claimant punching him.  *F called 911.  She did not re-
call that *G ever entered the cab of the truck but believed he may have been on 
the side of the truck telling the claimant and [Owner] “to quit.”  Eventually [Owner] 
“just got off” of the claimant. 

20. [Owner]testified as follows concerning the events of July 10, 2012.  
He is the owner of the employer.  On January 10 he was at home when he re-
ceived a call from the employer’s dispatcher advising that the claimant was off 
the GPS tracking system and was still in Denver four hours later than he was 
supposed to be.  [Owner] called the claimant on a cell phone to determine what 
the problem was.  The claimant “started going off on this piece-of-shit truck” and 
stated that he wanted to bring it back to the shop and get another truck.  The 
claimant told [Owner] that the the air brakes were malfunctioning because of a 
problem with the gladhand and opined that [Owner] wanted to “control” him 
through use of the GPS tracking system.  [Owner] then sent a “couple” of texts to 
the claimant advising him that he needed to act professionally.  These texts were 
“put pretty harshly” but “were never threatening.”  The claimant then called 
[Owner] and started “screaming” and telling [Owner] that he intended to “whip 
[his] ass” and “trash [his] truck.”  During these exchanges the claimant also told 
[Owner] that he was four hours late because “his girl” had to come down and 
pushed the brakes on the truck to help him ascertain the source of the air leak.  
Because of insurance and other concerns [Owner] asked why the girl was with 
the claimant in the truck.  During the course of these conversations and emails 
[Owner] understood from the claimant that he quit his employment and intended 
to drive the truck back to the employer’s yard in _ , Colorado.  [Owner] called the 
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claimant back and told him he had “better not hurt [his] truck.”  [Owner] also de-
cided to leave his home and go to the yard in order to protect the truck from the 
damage threatened by the claimant. 

21. [Owner] testified as follows concerning the physical altercation with 
the claimant.  After arriving at the employer’s premises [Owner] went inside of a 
building.  He then walked out of the building and from approximately 75 yards 
away saw the claimant “thrashing and throwing things” inside the cab of the 
truck.  [Owner] observed this activity because the dome light was on in the cab 
and he was able to see through the windshield of the truck.  [Owner] believed the 
claimant was tearing the doors off storage cabinets in the cab of the truck, and 
he ran to the truck because he felt “protective” of it.  When he reached the truck 
[Owner] jumped up on the running board, placed a hand on the steering wheel 
and asked the claimant, “what the fuck are you doing?”  The claimant tried to 
push [Owner] out of the truck but was not successful because [Owner] was hang-
ing onto the truck.  [Owner] then struck the claimant four times until the claimant 
indicated that he had had enough. 

22. There is no credible and persuasive evidence that the claimant ever 
caused any actual damage to the truck or trailer.   

23. The claimant proved it is more probably true than not that he sus-
tained injuries performing service arising out of and in the course of his employ-
ment.   

24. The claimant proved that the fight between himself and [Owner] 
arose out of the employment because it had an inherent connection to the work-
place.  There are some differences between the claimant’s testimony and that of 
[Owner] and other witnesses concerning the exact circumstances leading up to 
the fight, including which of them was the initial aggressor.  However, the testi-
mony of the claimant and [Owner] is in general agreement that the actual fight 
grew out of an escalating argument over the claimant’s performance of his job 
duties and his possession of and use of the truck and trailer.  The ALJ is per-
suaded that the initial conversation between the claimant and [Owner] revolved 
around [Owner]’s dissatisfaction with the fact that the claimant was late in begin-
ning his delivery of the forklifts and his understanding that the claimant wanted to 
return the truck to _  and get another one to deliver the load.  The argument also 
involved a disagreement between the claimant and [Owner] over *F’s presence in 
the truck while the claimant was still in the Denver area.  The fact that the argu-
ment centered on the claimant’s performance of his duties and use of the truck is 
confirmed by [Owner]’s statement that some of his emails to the claimant men-
tioned the claimant’s “professionalism.”  Moreover, [Owner] admitted that once 
the claimant returned the truck to the employer’s yard that he approached it and 
climbed up the side because he believed the claimant was damaging the interior 
of the truck by tearing the doors off of the cabinets.  
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25. The claimant proved the injuries were sustained “in the course of” 
the employment.  Although the claimant announced that he quit the job prior to 
the assault, the claimant acted reasonably in deciding to return the truck to the 
employer’s yard rather than simply leaving it at a truck stop in the Denver area.  
Further, the claimant acted reasonably in attempting to remove his personal be-
longings from the cab of the truck while it was parked on the employer’s premis-
es.  As found, there is no persuasive evidence the claimant had or was deviating 
from the course of his employment by engaging in deliberate damage to the 
truck.   

26. The ALJ credits the claimant’s testimony that the altercation with 
[Owner] caused physical injuries including a split lip, a broken nose, headaches 
and neck pain.  The claimant’s credible testimony and the medical records 
demonstrate that these injuries and their effects resulted in the bona fide need for 
emergency medical care on January 10, 2012 and February 24, 2012.  Thus, the 
treatment received on these dates was “authorized.”  The medical records also 
establish that the treatment provided on these dates was reasonable and neces-
sary to cure and relieve the effects of the industrial injuries.  

27. The treatment received from Workwell was also authorized be-
cause the claimant was referred there by the insurer.  PA-C Freeman’s note from 
February 20, 2012 establishes the diagnostic interview and examination was 
needed to treat the claimant’s ongoing head pain and dizziness and was reason-
able and necessary to cure and relieve the effects of the claimant’s injuries. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclu-
sions of law: 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the neces-
sity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden 
of proving entitlement to benefits by a preponderance of the evidence.  Section 
8-43-201(1), C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more prob-
ably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of the claimant nor in favor of the rights of respondents.  Section 8-43-
201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony 
and actions; the motives of the witness; whether the testimony has been contra-
dicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensa-
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tion case is decided on its merits.  Section 8-43-201.  The ALJ's factual findings 
concern only evidence and inferences found to be dispositive of the issues in-
volved; the ALJ has not addressed every piece of evidence or every inference 
that might lead to conflicting conclusions and has rejected evidence contrary to 
the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

INJURY ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT 

The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury he was performing service arising out of and in the course 
of the employment, and that the injury or occupational disease was proximately 
caused by the performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  
The question of whether the claimant met the burden of proof is one of fact for 
determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

The terms “arising out of” employment and “in the course of employment” are not 
synonymous.  An injury occurs "in the course of" employment where the claimant 
demonstrates that the injury occurred within the time and place limits of his em-
ployment and during an activity that had some connection with his work-related 
functions.  Triad Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991); Popovich 
v. Irlando, 811 P.2d 379, 383 (Colo. 1991).  The "arising out of" element is nar-
rower and requires the claimant to show a causal connection between the em-
ployment and the injury such that the injury has its origins in the employee's 
work-related functions and is sufficiently related to those functions to be consid-
ered part of the employment contract.  Triad Painting Co. v. Blair, 812 P.2d at 
641; Popovich v. Irlando, 811 P.2d at 383. 

In determining whether injuries sustained in an assault “arise out of” the employ-
ment Colorado courts have concluded that assaults may be divided into the fol-
lowing three categories: (1) those having an “inherent connection” to the em-
ployment; (2) those stemming from inherently private disputes imported into the 
work place from private life and not exacerbated by the employment; and (3) 
those resulting from a “neutral force.”  Horodyskyj v. Karanian, 32 P.3d 470, 475 
(Colo. 2001); Triad Painting Co. v. Blair, 812 P.2d at 642.  Assaults having an 
inherent connection to the employment and those resulting from a neutral force 
arise out of the employment and are compensable.  Inherently private assaults, 
such as those resulting from disputes over “love interests or spouses” imported 
to the workplace do not have a sufficient nexus with the employment to “arise out 
of it.”  Horodyskyj v. Karanian, 32 P.3d 476-478. 

Assaults having an “inherent connection” to the employment include those grow-
ing out of arguments over the performance of work, possession of work tools or 
equipment, delivery of a paycheck, quitting or being terminated, or mediating be-
tween quarreling employees.  Triad Painting Co. v. Blair, 812 P.2d at 642.  Inju-
ries sustained in this type of assault are compensable regardless of whether the 
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claimant was the “initial aggressor” in the dispute.  This is true because the Act 
does not explicitly authorize an initial aggressor defense and for courts to do so 
would undermine the statutory objectives of delivering benefits to workers at rea-
sonable cost to employers regardless of fault.  Triad Painting Co. v. Blair, 812 
P.2d at 644; see also Banks v. Industrial Claim Appeals Office, 794 P.2d 1062 
(Colo. App. 1990). 

As determined in Finding of Fact 24 the claimant proved it is more probably true 
than not that the physical altercation between himself and [Owner] arose out of 
the claimant’s employment.  Specifically, the fight had an inherent connection to 
the workplace because it grew out of a dispute between the claimant and [Own-
er] over the claimant’s performance of his duties as a truck driver and his treat-
ment of the employer’s property in the form of the truck and trailer.   

The respondents argue the evidence establishes the claimant was the aggressor 
because he “deliberately initiated the threat of an assault against the employer 
and his property.”  The respondents reason that in these circumstances the 
claimant’s “own tortious conduct towards [Owner], his employer, demonstrates 
he was not acting in his employment capacity.”  However, as established by Tri-
ad Painting Co. v. Blair, supra and Banks v. Industrial Claim Appeals Office, su-
pra, the respondents’ liability for injuries sustained by the claimant in a workplace 
assault does not depend on whether the claimant was the “aggressor” or whether 
the claimant might be considered “at fault” in a civil court.  Rather, workers’ com-
pensation liability is dependent on whether the actions resulting in the assault 
“emanate from the duties of the employment and therefore are inherently con-
nected to the employment,” or whether the actions resulting in the assault “origi-
nate in the private affairs” of the claimant and tortfeasor and are unrelated to their 
respective employment functions.”  Triad Painting Co. v. Blair, 812 P.2d at 642.  
As found, regardless of who the initial aggressor was in this case the assault re-
sulting in the claimant’s injuries emanated from the duties of the employment and 
was inherently work related. 

Insofar as the respondents’ suggest that the holding in Horodyskyj v. Karanian, 
supra explicitly or implicitly modifies the relevant principle announced in such 
cases as Triad Painting Co. v. Blair and Popovich v. Irlando, the ALJ disagrees.  
The court in Horodyskyj specifically adopts the three-pronged classification of 
assaults endorsed by Triad Painting Co. v. Blair and Popovich v. Irlando.  
Horodyskyj does state the court does not adhere to the “enforced contacts” rea-
soning of some Court of Appeals decisions, but in no way does Horodyskyj 
abandon the principle that injuries sustained from assaults having their origins in 
disputes over the performance of work and work equipment are compensable.  In 
fact, the court in Horodyskyj went to great lengths to explain that injuries resulting 
from sexual harassment and assaults are not, at least in most cases, compensa-
ble in workers’ compensation because they are “inherently private,” while other 
types of assaults are compensable under the “inherent connection” test.  
Horodyskyj v. Karanian, 32 P.3d at 478. 
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Injuries incurred by an employee while leaving the premises, collecting pay or 
getting clothes or tools within a reasonable time after termination of employment 
are within the course of employment since they are normal incidents of employ-
ment.  Ventura v. Albertson’s, Inc., 856 P.2d 35 (Colo. App. 1992); Alpine Roof-
ing Co. v. Dalton, 36 Colo. App. 315, 539 P.2d 487 (1975).   

As determined in Finding of Fact 25 the claimant proved it is more probably true 
than not that his injury occurred in the course of the employment.  Although the 
claimant had quit his employment at the time of the fight with [Owner], the injuries 
occurred within a reasonable time after the termination.  The claimant drove from 
Denver to _  in order to return the truck and trailer to the employer, and there is 
no credible and persuasive evidence of any deviation or unreasonable delay in 
returning the truck.  Moreover, at the time of the fight the claimant was on the 
employer’s premises removing personal belongings from the truck.  The claimant 
was not, as [Owner] thought, damaging the truck by tearing doors off of storage 
cabinets.  Thus, the fight occurred within the time and place limits of the em-
ployment and while the claimant was performing an activity incident to the em-
ployment. 

MEDICAL BENEFITS 

 The claimant seeks an award of medical benefits for the treatment he has 
been provided since the injury.  The ALJ concludes the claimant is entitled to an 
award of medical benefits. 

 Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 8-
42-101(1)(a), C.R.S.  The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

The claimant is required to prove by a preponderance of the evidence that the 
conditions for which he seeks medical treatment were proximately caused by an 
injury arising out of and in the course of the employment.  Section 8-41-301(1)(c), 
C.R.S.  The claimant must prove a causal nexus between the claimed need for 
treatment and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 
(Colo. App. 1998).   

Authorization to provide medical treatment refers to a medical provider’s legal 
authority to provide medical treatment to the claimant with the expectation that 
the provider will be compensated by the insurer for providing treatment.  Bunch v. 
Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); One Hour 
Cleaners v. Industrial Claim Appeals Office, 914 P.2d 501 (Colo. App. 1995).  
Authorized providers include those medical providers to whom the claimant is di-
rectly referred by the employer, as well as providers to whom an ATP refers the 
claimant in the normal progression of authorized treatment.  Town of Ignacio v. 
Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Durango 
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v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  The claimant may also obtain “au-
thorized treatment” without giving notice and obtaining a referral from the em-
ployer if the treatment is necessitated by a bona fide emergency.  Once the 
emergency is over the employer retains the right to designate the first “non-
emergency” physician.  Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

As determined in Finding of Fact 26, the emergency treatment the claimant re-
ceived on January 10, 2012 and February 24, 2012 was authorized because it 
was the result of a bona fide emergency.  The need for the treatment was causal-
ly related to the effects of the injuries sustained on January 10, 2012, and was 
reasonable and necessary to treat the injuries.   

As determined in Finding of Fact 27, the treatment received on February 20, 
2012 was authorized by the insurer on behalf of the employer, and was causally 
related to the ongoing effects of the injury.  Further, it was reasonable and nec-
essary to diagnose the effects of the injury. 

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The insurer shall provide reasonable and necessary medical treat-
ment to cure and relieve the effects of the industrial injury sustained on January 
10, 2012.  Specifically the insurer shall pay for the emergency treatment provided 
on January 10, 2012, the emergency treatment provided on February 24, 2012, 
and the examination performed at Workwell on February 20, 2012. 

2. Issues not resolved by this order are reserved for future determination. 

DATED: August 6, 2012 

David P. Cain 
Administrative Law Judge 
 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-774-408-02 

ISSUES 

 The issues for determination are (1) travel expenses for Claimant to fill 
prescriptions, and (2) Respondents’ request that Claimant attend an independent 
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medical examination with a neuropsychologist and that the examination not be 
recorded.  

FINDINGS OF FACT 
 
1. On October 15, 2008, Claimant sustained this compensable injury. 

2. On May 11, 17, and 18, 2012, Claimant drove three miles on each occa-
sion to fill prescriptions at a pharmacy.  The prescriptions were from authorized 
treating physicians and were for this injury. Claimant drove a total of nine miles to 
obtain medications related to her claim. Respondents refused to pay for the mile-
age incurred by Claimant 

3. On November 12, 2008, Claimant attended the first neuropsychological 
evaluation at Psychological and Biofeedback Services of Colorado. Thomas 
Broadhurst, M.A., and Suzanne Kenneally, Psy.D., signed the report.  

4. On September 25, 2009, Dr. Kenneally conducted a repeat neuropsycho-
logical evaluation of Claimant. She indicated in her report that Thomas 
Broadhurst, M.A., performed the first neuropsychological evaluation of Claimant.  

5. On December 21, 2009. Dr. Gellrick referred Claimant to Dr. Schmitz “for 
review of neuropsychiatric testing using raw data of Dr. Suzanne Kenneally.”   Dr. 
Schmitz conducted a complex neuropsychological consultation, which included 
the personal evaluation of Claimant and review of the raw test data from the two 
neuropsychological evaluations performed with the Claimant in 2008 and 2009. 
On April 9, 2010, Dr. Schmitz issued a report. 

6. On August 26, 2011, J. Tashof Bernton, M.D., doctor of internal and occu-
pational medicine, performed an Independent Medical Exam (IME) of Claimant at 
Respondents’ request.  

7. On September 22, 2011, Judith Weingarten, M.D., doctor of psychiatry 
and neurology, performed an IME of Claimant at Respondents’ request. In her 
report, Dr. Weingarten states: “To further evaluate Malingering, an MMPI-2 may 
be useful, as the validity scales can help sort that out especially in the context of 
a traumatic brain injury complaints.” Dr. Weingarten goes on to state that malin-
gering would not be a work-related diagnosis. It is found and concluded that Dr. 
Weingarten by stating that an MMPI-2 “may be useful” has not referred Claimant 
for an MMPI-2 nor has she referred Claimant for a neuropsychological examina-
tion. 

8. On February 6, 2012, Respondents sent notice to Claimant’s attorney that 
Respondents had scheduled Claimant to have a neuropsychological examination 
done with Dr. Gregory Thwaites, a psychologist.  Claimant objected.    

9. On February 7, 2012, a prehearing conference was held before Prehear-
ing Administrative Law Judge Jeffery A. Goldstein.  The issues were Respond-
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ents’ motion to compel Claimant to attend a neuropsychological examination for 
Respondents with Dr. Thwaites.  Respondents also wanted to exempt Dr. 
Thwaites from the recording requirements of the statute.  PALJ Goldstein found 
that the statute did not compel attendance with a neuropsychologist, only a phy-
sician or surgeon or vocational expert.  Therefore, Judge Goldstein did not reach 
the issue of the statutory recording requirements.  

10. On April 10, 2012, Dr. Thwaites wrote a letter to Respondents stating that, 
although the doctor could give an opinion based upon the prior testing and medi-
cal records, he wanted to do another round of neuropsychological testing.  Dr. 
Thwaites testified that he would not permit all of his testing to be audio recorded. 
Dr. Thwaites testified credibly as to the ethical, professional, and practical rea-
sons why he should not and cannot record all of his testing. 

CONCLUSIONS OF LAW 

Claimant traveled three miles per day on May 11, 17, and 18 to fill prescriptions 
at a pharmacy. Claimant necessarily traveled nine miles to pick up those pre-
scriptions. Insurer is liable for the reasonable mileage to obtain prescribed medi-
cations at the rate of $0.47 per mile. Rule 18-6(N)(4), WCRP. Insurer shall pay 
Claimant $4.23 for that mileage. 
 

C.R.S. section 8-43-404(1)(a) requires a Claimant to “submit to examination by a 
physician or surgeon or to a vocational evaluation.” (Emphasis added).  

Section 8-42-101(3.5)(a)(1), C.R.S., describes a “physician” as one who is li-
censed under the Colorado Medical Practice Act (for purposes of Level I and II 
accreditation) (emphasis added). “Accreditation is accessible to every licensed 
physician . . . .” § 8-42-101 (3.6)(e), C.R.S. (emphasis added). Level I accredita-
tion is a voluntary accreditation program for licensed physicians providing prima-
ry care to patients unable to return to work for more than three working days. § 8-
42-101 (3.6)(a)(I), C.R.s. (emphasis added). 

The Colorado Medical Practice Act (MPA) is part of the Colorado Revised Stat-
utes and it grants authority to the Colorado Medical Board to license and regulate 
physicians and physician assistants. See § 12-36-101, 102, 103, C.R.S. (empha-
sis added). The MPA promulgates its own definitions: “‘License’ means the au-
thority to practice medicine or practice as a physician assistant under this article.” 
§ 12-36-102.5(6), C.R.S. “‘Licensee’ means any physician or physician assistant 
who is licensed pursuant to this article.” § 12-36-102.5(7), C.R.S. The MPA also 
defines the practice of medicine: 

(1) For the purpose of this article, "practice of medicine" means:  
(a) Holding out one's self to the public within this state as being able to diagnose, 
treat, prescribe for, palliate, or prevent any human disease, ailment, pain, injury, 
deformity, or physical or mental condition, whether by the use of drugs, surgery, 
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manipulation, electricity, telemedicine, the interpretation of tests, including prima-
ry diagnosis of pathology specimens, images, or photographs, or any physical, 
mechanical, or other means whatsoever;  
(b) Suggesting, recommending, prescribing, or administering any form of treat-
ment, operation, or healing for the intended palliation, relief, or cure of any physi-
cal or mental disease, ailment, injury, condition, or defect of any person;  
(c) The maintenance of an office or other place for the purpose of examining or 
treating persons afflicted with disease, injury, or defect of body or mind;  
(d) Using the title M.D., D.O., physician, surgeon, or any word or abbreviation to 
indicate or induce others to believe that one is licensed to practice medicine in 
this state and engaged in the diagnosis or treatment of persons afflicted with dis-
ease, injury, or defect of body or mind, except as otherwise expressly permitted 
by the laws of this state enacted relating to the practice of any limited field of the 
healing arts;  
(e) Performing any kind of surgical operation upon a human being . . .  
. . .  
(3) A person may engage in, and shall not be required to obtain a license or a 
physician training license under this article with respect to, any of the following 
acts . . .  
(c) The practice of dentistry under the conditions and limitations defined by the 
laws of this state;  
(d) The practice of podiatry under the conditions and limitations defined by the 
laws of this state;  
(f) The practice of chiropractic under the conditions and limitations defined by the 
laws of this state;  
§ 12-36-106, C.R.S. 

Psychologists are not physicians licensed under the MPA. Furthermore, psy-
chologists do not practice medicine, as defined by the MPA. Notably, dentists, 
podiatrists, and chiropractors are licensed under another portion of the Colorado 
Revised Statutes and are specifically identified as being exempted from the li-
censing requirements of the MPA.   

Respondents argue that the definition of “physician” promulgated in the Act is un-
reliable and confusing when compared with the Workers Compensation Rule of 
Procedure Rule 16-5. However, W.R.C.P. 16-5 is consistent with the Act. 
W.C.R.P. 16-5(A) states:  

(1)  For the purpose of this rule, recognized health care providers are divided into 
the major categories of "physician" and "non-physician.”  Recognized providers 
are defined as follows: 
(a) "Physician providers" are those individuals who are licensed by the State 
of Colorado through one of the following state boards: 
(1)        Colorado State Board of Medical Examiners; 
(2)        Colorado State Board of Chiropractic Examiners; 
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(3)        Colorado Podiatry Board; or  
(4)        Colorado State Board of Dental Examiners 
(b) "Non-physician providers" are those individuals who are registered or li-
censed by the State of Colorado Department of Regulatory Agencies, or certified 
by a national entity recognized by the State of Colorado as follows: 
. . .  
(16)  Psychologist (PsyD, PhD, EdD) – licensed by the Colorado State Board of 
Psychologist Examiners . . . . 
W.C.R.P. 16-5(A) (emphasis added).  
Dr. Thwaites is a psychologist and therefore he is a non-physician provider. As 
such, Respondents may not directly refer Claimant for an IME with a neuropsy-
chologist, such as Dr. Thwaites.  

Respondents argue that the examination of Claimant by Dr. Thwaites should be 
ordered under Rule 35, C.R.C.P. That rule permits a “physical or mental exami-
nation by a suitably licensed or certified examiner.”  Pursuant to Nova v. Indus. 
Claim Appeals, 754 P.2d 800, 802 (Colo. App. 1988), the “Colorado Rules of Civ-
il Procedure do not apply in any special statutory proceeding insofar as they are 
inconsistent or in conflict with the procedure and practice provided by the appli-
cable statute.”  (Emphasis added). 

Dr. Thwaites is a suitably licensed or certified examiner. However, he does not 
hold the type of license or certification referred to in section 8-43-404(1), C.R.S. 
As such, Rule 35 is inconsistent with an express provision of the Workers’ Com-
pensation Act, and therefore cannot be used to justify an examination by a neu-
ropsychologist.  

Pursuant to C.R.S. § 8-43-404(2)(a), “[a]ll such [IME] examinations shall be 
recorded in audio in their entirety and retained by the examining physician until 
requested by any party.”  (emphasis added).    The plain language of C.R.S. § 8-
43-404(2)(a) is clear and unambiguous. “The use of the term “shall” reflects a 
mandatory requirement.” Stohl v. Indus. Claim Appeals office, W.C. 4-516-764 
(2005). See also Salazar v. Indus. Claim Appeals Office, 10 P.3d 666 (Colo. App. 
2000). 

Dr. Thwaites testified that he would not permit all of his testing to be audio rec-
orded, as is required by Section 8-43-404 (2)(a), C.R.S. Dr. Thwaites testified 
credibly as to the ethical, professional, and practical reasons why he should not 
and cannot record all of his testing.  

However, Section 8-43-404(2)(a), C.R.S. does not contain an exception to the 
recording requirement. Therefore, even if a neuropsychological evaluation is re-
quested as part of an IME conducted by a physician or surgeon, insurer will not 
be able to obtain such testing unless it locates an expert willing to record all of 
his examination, or Claimant waives the recording requirement.  
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ORDER 

 It is therefore ordered that: 

1. Insurer shall pay Claimant $4.23 as for the miles she traveled to 
pick up prescriptions.  
 
2. Respondents’ request that Claimant attend an independent medical 
examination with Greg Thwaites, Ph.D., a neuropsychologist, and that the exam-
ination not be recorded, is denied: 

DATED: August 6, 2012

Bruce C. Friend, ALJ 

 ` 

Office of Administrative Courts 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 

STATE OF COLORADO 

WORKERS’ COMPENSATION NOS. WC 4-839-800-01 and WC 4-840-

765 

PRELIMINARY MATTERS AND STIPULATIONS 

 1.   The parties limited the issues for hearing to the issue of medical treat-
ment recommended by Dr. Castro subsequent to maximum medical improve-
ment.  All other issues endorsed in the Respondents’ Response to Application for 
Hearing and listed in the Respondents’ Case Information Sheet were withdrawn. 

 2.  Based on testimony and other evidence presented at the hearing, 
at the close of evidence, the parties stipulated that WC claim 4-840-765 arose 
out of the same circumstances as the claim in WC 4-839-800-01 and the Claim-
ant moved to withdraw the claim in WC 4-840-765 and consolidate the issues 
with this hearing.  Respondent did not object and the motion was granted and the 
claims were consolidated under WC 4-839-800-01.   

ISSUES 

Based upon the foregoing, the remaining issue presented at the hearing was: 

 Whether Claimant has presented substantial evidence to show that future 
medical benefits, including the surgical intervention recommended by Dr. Castro, 
are reasonably necessary to relieve the effects of his injury. 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 
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 1. The Claimant was 25 years old on the date of his injury, July 12, 
2010.  At the time of his injury, the Claimant was lifting a heavy mattress in the 
course of his normal job duties for the Employer.  The medical records consist-
ently report that the Claimant reported feeling a pop and pain in his low back and 
numbness in his right leg.  The Claimant initially thought the pain was a strain 
and would resolve on its own.    Over the next few days, the numbness resolved, 
but the low back pain persisted and he felt pain in his right hip and leg.  The 
symptoms continued and the Claimant reported the injury to his manager and 
was sent for treatment with Dr. Christian Updike in September of 2010.  The 
Claimant obtained an MRI on September 29, 2010 which showed a “large central 
disc herniation” at L5-S1(Claimant’s Exhibit 29).   

 2. The Claimant continued to treat with Dr. Updike and was also re-
ferred to Dr. James S. Ogsbury, III, Dr. Brian Andrew Castro and Dr. Samuel 
Chen.  Over the course of his treatment, the Claimant’s doctors considered sur-
gical options, but elected to proceed with conservative treatment, including injec-
tions.  Dr. Ogsbury opined in a follow up note dated July 14, 2011 that he be-
lieved the Claimant was at MMI and case closure was appropriate at that point 
“as long as it was understood that his case is closed with the understanding that 
if he unexpectedly but significantly worsens, his case can be easily be reopened” 
(Claimant’s Exhibit 11; Respondents’ Exhibit E).  On July 5, 2011, Dr. Chan also 
noted that the Claimant’s “pain is rather acceptable at this point in time” although 
Dr. Chan reported that the imaging does show a surgical lesion and he had EMG 
findings as well.  However, because the Claimant was doing well and was not 
interested in further treatment at that time, Dr. Chan agreed that the Claimant 
could be placed at MMI but “maintenance care for re-evaluation should be given 
and further injection/surgical intervention can be given as maintenance care and 
be re-evaluated in the future” (Claimant’s Exhibit 20).  Dr. Updike placed the 
Claimant at MMI as of July 11, 2011 noting that, at this time, surgery was not 
recommended by Dr. Ogsbury or Dr. Castro, nor did Dr. Chan recommend injec-
tions or surgery.  Dr. Updike agreed with the other doctors and attempted to pro-
vide an impairment rating but did not obtain valid range of motion measurements 
on July 11, 2011 due to the Claimant’s poor effort and could not complete the 
impairment rating (Claimant’s Exhibit 10; Respondents’ Exhibit D).  The Claimant 
returned for a repeat impairment rating with Dr. Updike on July 21, 2011, but due 
to inconsistencies, Dr. Updike again noted that he was “unable to supply any ad-
ditional impairment rating for range of motion.”  At the July 21, 2011 visit, Dr. Up-
dike noted that the Claimant’s plan was to “continue on maintenance until July 
2013, which will include tramadol 50 mg b.i.d. and Celebrex b.i.d. Medications 
may be refilled through me or Dr. Chan.  If symptoms profoundly worsen, he may 
have the option of repeating steroid injections and/or surgical decompression, if 
medically appropriate (Claimant’s Exhibit 9).   

 3. On a December 23, 2011 maintenance visit, Dr. Updike reported 
that the Claimant’s pain worsened.  He noted increased back pain, difficulty turn-
ing and constant discomfort in his right proximal thigh (Claimant’s Exhibit 7).    
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 4. Another MRI of the Claimant’s lumbar spine was done on January 
31, 2012.  It was noted that “when compared to the prior MRI examination, the 
extruded disk at the L5-S1 level has decreased in size (Claimant’s Exhibit 12; 
Respondents’ Exhibit F).   

 5. Dr. Updike again referred the Claimant to Dr. Andrew Castro for a 
consult and Dr. Castro noted that the Claimant’s symptoms “are becoming in-
creasingly problematic and lifestyle limiting.  He was taken through conservative 
approaches with epidural injections, which did not provide any sustained relief.”  
As of this January 6, 2012 visit with Dr. Castro, the Claimant reported ongoing 
buttock, posterior thigh and calf pain on the left side intermittently and pain in the 
buttock and posterior thigh stopping at the knee on the right side, with the low 
back pain remaining the chief complaint (Claimant’s Exhibit 4).  At another follow 
up visit on February 7, 2012, Dr. Castro opined that a lumbar microdiskectomy 
decompression was reasonably indicated pending discussion of care with Dr. 
Updike to assess whether the Claimant was an appropriate candidate for this 
surgery (Claimant’s Exhibit 3).   

 6. Dr. Gary Ghiselli reviewed Dr. Castro’s recommendation for 
microdiskectomy at L5-S1 and denied the surgical request as he felt there was a 
discrepancy between Dr. Castro’s notes from his January and February visits.  
Dr. Ghiselli noted he “would be happy to re-review this case, once Dr. Castro has 
addressed the discrepancies between his January and February note regarding 
the patient’s predominantly lower back pain, which is stated as 80% of his pain” 
(Claimant’s Exhibit 19).   

 7. On January 10, 2012, Dr. Ranee Shenoi performed a Division In-
dependent Medical Examination with the assistance of a professional interpreter 
and prepared a report dated February 3, 2012 (Respondents’ Exhibit H).  Upon 
taking a history of the Claimant’s present injury, Dr. Shenoi noted that “when 
asked about back versus leg pain, he states that 80 percent is in his back 20 
percent is in his right leg.”  In response to questions about injections, the Claim-
ant reported that “after the first injection, he could step on his right leg for four 
months.  After the second injection, he was able to go from sitting to standing po-
sition with less pain.  Dr. Shenoi did not recommend surgical intervention and 
found that the Claimant was at MMI with a 13% whole person impairment for the 
lumbar spine and loss of range of motion.  The Respondents filed a Final Admis-
sion of Liability based upon Dr. Shenoi’s DIME report on February 13, 2012.  The 
Final Admission of Liability noted that Respondents “admit for reasonable and 
necessary and related medical treatment and/or medications after MMI” (Claim-
ant’s Exhibit 30; Respondents’ Exhibit A).   

 8. On March 12, 2012, Dr. Castro provided an opinion in which he 
clarified that he believes both his January and February notes “are fairly clear 
documentation of my perception that the patient’s pain is radicular.  There are 
obvious tension signs, and this is consistent with a large disk herniation he has at 
L5-S1.  He did get appropriate diagnostic relief with injections, and even the low 
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back pain as well as the radicular complaints was improved after these injec-
tions.”  Dr. Castro further opined that he thought “the microdiskectomy is reason-
ably indicated….His radicular features are quite significant into the legs and with 
positive diagnostic injections, I think he would have a positive outcome….” 
(Claimant’s Exhibit 2).  On March 19, 2012, Dr. Castro confirmed again that while 
the Claimant’s back pain is problematic, the leg pain is the more problematic 
symptom for him.  Dr. Castro noted that he discussed the surgical option with Dr. 
Updike and surgery directed at the leg symptoms was reasonably indicated at 
that time (Claimant’s Exhibit 1).   

 9. Dr. Castro testified by deposition on June 18, 2012.  He testified 
credibly that based upon a thorough neurologic exam and an MRI image from 
April 26, 2011, there were objective findings that would indicate a recommenda-
tion for surgical intervention.  Dr. Castro noted that the Claimant’s complaints of 
pain and tension signs with straight-leg raising are consistent with the central 
disc herniation at L5/S1 appearing on the MRI (Transcript of the June 18, 2012 
Deposition of Brian Andrew Castro, M.D., p. 6).  At the initial consultation back in 
2011, Dr. Castro nevertheless recommended that the Claimant pursue conserva-
tive treatment and defer surgery for as long as possible to see if the condition 
would resolve on its own (Transcript of the June 18, 2012 Deposition of Brian 
Andrew Castro, M.D., p. 7).  In part, the decision to pursue conservative 
measures and hold off on surgery was related to consideration of the Claimant’s 
relatively young age.  Dr. Castro noted that he believes there is “a slightly higher 
threshold” of trying to pursue non-operative courses when patients are younger 
(Transcript of the June 18, 2012 Deposition of Brian Andrew Castro, M.D., p. 8).  
However, by February of 2012, Dr. Castro saw the Claimant again and the con-
servative treatment did not result in a resolution of the Claimant’s symptoms.  
When he returned to see Dr. Castro, the Claimant was “still having ongoing but-
tock pain and leg pain…” (Transcript of the June 18, 2012 Deposition of Brian 
Andrew Castro, M.D., pp. 11-12).  After consultation with Dr. Updike, the Claim-
ant’s treating physician, Dr. Castro testified that he determined that the Claimant 
was now at a point where the surgical intervention was a reasonable considera-
tion.  Dr. Castro noted that the proposed discectomy is a minimally invasive sur-
gical procedure (Transcript of the June 18, 2012 Deposition of Brian Andrew 
Castro, M.D., p. 14).     

 10. The Claimant testified at the hearing regarding his symptoms.  He 
testified credibly that he has pain in his back, his butt and his leg.  These symp-
toms limit his activities of everyday life in that he has problems with walking, run-
ning, sitting down, standing up and being able to bend down.  On cross examina-
tion he further testified that his leg starts to hurt after about 50 feet when walking.  
All of his prior employment has been physical labor and with his current symp-
toms, the Claimant testified credibly that he cannot perform the job he had at the 
time of his injury because he cannot lift up heavy things.  He would like to pursue 
the surgical option proposed by Dr. Castro.  The Claimant’s testimony regarding 
his symptoms and the way in which they limit his activities is generally consistent 
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with what he has told various doctors as reported in the medical records and is 
credible and found as fact.   

 11. The testimony, reports and opinions of Dr. Castro and Dr. Updike 
are found to be credible and more persuasive than the evidence and opinions 
from Drs. Ghiselli and Dr. Shenoi regarding the issue of whether or not the cur-
rent proposed surgical intervention is a reasonable and necessary medical 
maintenance treatment.  Drs. Castro and Updike initially recommended proceed-
ing with conservative treatment.  However, upon documenting an increase in the 
Claimant’s symptoms and a worsening of his condition, Drs. Castro and Updike 
concur that the Claimant’s condition is not resolving on its own or through con-
servative treatment.  Even from the outset, Drs. Updike, Castro, and Chan noted 
that, given the Claimant’s pathology, surgery could become a treatment option if 
the symptoms did not resolve or increased.  In the records, the doctors note that 
if the Claimant was not pursuing surgery, then he was at MMI in July of 2011.  
However, surgical intervention was specifically reserved as a treatment option 
after MMI if it became reasonable and necessary.  They now opine that the pro-
posed diskectomy is reasonable and necessary medical treatment and this opin-
ion is found as fact. 

Generally 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents and 
a workers’ compensation claim shall be decided on its merits. Section 8-43-201, 
C.R.S. 
 
The ALJ's factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evi-
dence or every inference that might lead to conflicting conclusions and has re-
jected evidence contrary to the above findings as unpersuasive.  Magnetic Engi-
neering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
 

Medical Benefits – Generally 
 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  
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However, the right to workers' compensation benefits, including medical benefits, 
arises only when an injured employee establishes by a preponderance of the ev-
idence that the need for medical treatment was proximately caused by an injury 
arising out of and in the course of the employment. § 8-41-301(1)(c), C.R.S.; 
Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000).  
This is an admitted case and causation or relatedness was not an issue en-
dorsed for the hearing.   
 

  Medical Maintenance Treatment after MMI 
 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  The need for medical treat-
ment may extend beyond the point of maximum medical improvement where 
Claimant presents substantial evidence that future medical treatment will be rea-
sonably necessary to relieve the effects of the injury or to prevent further deterio-
ration of his condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  An award for Grover medical benefits is neither contingent upon a finding 
that a specific course of treatment has been recommended nor a finding that 
claimant is actually receiving medical treatment.  Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The claimant 
must prove entitlement to Grover medical benefits by a preponderance of the ev-
idence.  Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915 (Colo. App. 1993).   
The question of whether a particular medical treatment is reasonable and neces-
sary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Ap-
peals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 
251 (Colo. App. 1999). The claimant bears the burden of proof to establish the 
right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 
250 (Colo. App. 1990).  Factual determinations related to this issue must be sup-
ported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  Sub-
stantial evidence is that quantum of probative evidence which a rational fact find-
er would accept as adequate to support a conclusion without regard to the exist-
ence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 
411, 415 (Colo. App. 1995). 
 
 Here, the Claimant’s authorized treating physician Dr. Updike, along with 
Dr. Chan and specialists Dr. Ogsbury and Dr. Castro initially determined that in 
spite of obvious pathology on MRI imaging along with reported symptoms of pain 
in the low back radiating into the leg, the Claimant should initially pursue con-
servative treatment.  This appears to be, in part, due to the Claimant’s relatively 
young age and the Claimant’s own preference to pursue conservative treatment 
and hold off surgery initially.  The medical records and the Claimant’s testimony 
demonstrate that the Claimant’s symptoms did not resolve and by the end of 
2011/beginning of 2012, the Claimant’s symptoms were severe enough to affect 
his daily living activities such that he wanted to pursue the surgical option pre-
sented by his doctors.   
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 While seeing the Claimant for maintenance treatment in December of 
2011, Dr. Updike reported that the Claimant’s pain worsened.  He noted in-
creased back pain, difficulty turning and constant discomfort in his right proximal 
thigh.  As a result, Dr. Updike again referred the Claimant to Dr. Andrew Castro 
for a consult and Dr. Castro noted that the Claimant’s symptoms “are becoming 
increasingly problematic and lifestyle limiting.  He was taken through conserva-
tive approaches with epidural injections, which did not provide any sustained re-
lief.”   On January 6, 2012 Dr. Castro reported ongoing buttock, posterior thigh 
and calf pain on the left side intermittently and pain in the buttock and posterior 
thigh stopping at the knee on the right side, with the low back pain remaining the 
chief complaint.  At another follow up visit on February 7, 2012, Dr. Castro 
opined that a lumbar microdiskectomy decompression was reasonably indicated 
pending discussion of care with Dr. Updike to assess whether the Claimant was 
an appropriate candidate for this surgery.  Dr. Ghiselli recommended the request 
for surgery be denied because he felt there were discrepancies between Dr. Cas-
tro’s January and February notes, but he also stated he would review the matter 
again if Dr. Castro cleared up the discrepancies.  Dr. Castro did respond to this 
request for clarification in March of 2012 noting that he believed both his January 
and February notes “are fairly clear documentation of my perception that the pa-
tient’s pain is radicular.  There are obvious tension signs, and this is consistent 
with a large disk herniation he has at L5-S1.  He did get appropriate diagnostic 
relief with injections, and even the low back pain as well as the radicular com-
plaints was improved after these injections.”  Dr. Castro further opined that, upon 
consultation with Dr. Updike, he thought the microdiskectomy was reasonably 
indicated because, while the Claimant’s back pain is problematic, the leg pain is 
the more problematic symptom for him.   

 The Claimant has established by a preponderance of the evidence that 
the post-MMI surgical treatment and follow up recommended by Dr. Castro is 
reasonable and necessary to cure and relieve the Claimant from the effects of 
the work injury he sustained lifting mattresses for the Employer.   
 

ORDER 
 

 It is therefore ordered that: 
 
1. Respondents shall be liable for reasonably necessary and related post 
MMI treatment rendered by the Claimant’s authorized treating physicians, or pro-
vided pursuant to appropriate referral, to cure and relieve the Claimant of the ef-
fects of the admitted work injury.   

2. Respondents’ liability shall specifically include post-MMI medical treatment 
consisting of the proposal of Dr. Castro for microdiskectomy surgery and reason-
able and necessary follow up treatment.   

3. All matters not determined herein are reserved for future determination. 
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DATED:  August 7, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-836-203 

ISSUES 

1. Whether Respondents’ December 11, 2011 Final Admission of Liability 
(FAL) was defective because it was not mailed to Claimant’s counsel. 

2. Whether Respondents are entitled to an offset for Claimant’s settlement of 
a third party claim pursuant to §8-43-203, C.R.S. 

FINDINGS OF FACT 

 1. On January 10, 2009 Claimant was injured during the course and 
scope of his employment with Employer.  Claimant subsequently retained legal 
counsel to represent him in his Workers’ Compensation claim.  Counsel entered 
their appearance on behalf of Claimant on September, 21, 2010.  On the same 
date the law firm filed a Workers’ Claim for Compensation on behalf of Claimant. 

 2. During the pendency of the Workers’ Compensation claim Claimant 
filed case number 2011CV165 in Denver District Court.  The case was filed 
against the parties Claimant believed were responsible for his January 10, 2009 
accident and subsequent compensable injuries. 

 3. On July 21, 2011 Claimant hired his current counsel.  A Notice of 
Substitution of Counsel reflected that counsel and his firm had replaced former 
counsel. 

 4. On November 21, 2011 Claimant reached Maximum Medical Im-
provement (MMI) for his industrial injuries.  On December 12, 2011 Insurer filed a 
FAL.  The FAL acknowledged liability for medical maintenance benefits and 
Permanent Partial Disability (PPD) benefits.  The FAL was mailed to Claimant at 
his home address and his former counsel. 

 5. On January 12, 2012 Claimant filed an objection to the FAL and 
sought a Division Independent Medical Examination (DIME).  Claimant noted that 
the date of the FAL was unknown because it was ‘not transmitted to [his] counsel 
of record.” 
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 6. On January 12, 2012 Claimant filed an application for hearing on 
the issues of medical benefits, Permanent Partial Disability (PPD) benefits, Per-
manent Total Disability (PTD) benefits and penalties.  The request for penalties 
was predicated on Respondents’ “failure to approve medical maintenance care in 
the form of a scooter that was prescribed.”  Claimant noted that the hearing was 
requested in response to the FAL.  The hearing was scheduled for April 25, 
2012. 

 7. On March 5, 2012 Claimant and his current counsel received a 
copy of the FAL while attending a conference before the Division of Workers’ 
Compensation (DOWC). 

 8. On May 7, 2012 Claimant settled Denver District Court case num-
ber 2011CV165 for the amount of $175,000.  Claimant did not present any per-
suasive evidence that he obtained written permission from Insurer to execute the 
May 7, 2012 settlement. 

 9. Respondents’ counsel represented that Insurer had paid approxi-
mately $67,000 in Workers’ Compensation benefits to Claimant through May 7, 
2012.  The lien was compromised by Insurer’s agreement to accept the sum of 
$59,706.82. 

 10. Claimant testified at the hearing in this matter.  He stated that he 
was living at a Morrison, Colorado address when he was injured, but did not live 
at the address when the FAL was filed.  He did not explain when he moved and 
did not present evidence that he filed a change of address form with the DOWC. 

 11. Claimant stated that he received a check from his attorney in the 
Denver District Court civil action for approximately $19,000.  Claimant’s attorney 
in the civil action was different from his attorney in his Workers’ Compensation 
claim.   Claimant remarked that the remainder of the $175,000 settlement was 
used to satisfy liens, attorneys’ fees and costs. 

 12. Claimant asserts that the FAL was defective because it was not 
sent to him or counsel when issued on December 12, 2011.  He does not assert 
any other defects in the FAL 

 13. The December 12, 2011 FAL was mailed to Claimant at his home 
address and to his former counsel.  Although Claimant testified that he lived at a 
Morrison, Colorado address when he was injured, he did not live at the address 
when the FAL was filed.  However, Claimant did not explain when he moved and 
did not present evidence that he filed a change of address form with the DOWC.  
Therefore, the FAL was properly mailed to Claimant at his address on file with 
the DOWC. 

 14. The FAL was initially mailed to Claimant’s former counsel.  Howev-
er, on January 12, 2012 Claimant filed an objection to the FAL and sought a 
DIME.  Claimant thus preserved his right to challenge the FAL.  Moreover, any 
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defect in failing to mail the FAL to Claimant’s current counsel was cured when 
Claimant and his current counsel received a copy of the FAL while attending a 
conference before the DOWC on March 5, 2012.  More specifically, the practical 
effect of the March 5, 2012 transmission was to extend the time period for raising 
issues for hearing or to initiate the DIME process through April 5, 2012.  Claim-
ant’s failure to seek a hearing, by way of adding issues to his original application 
or filing a new application by April 5, 2012 regarding areas of dispute with posi-
tions taken by Insurer in the FAL effectively mooted any defect in the original fil-
ing. 

 15.   Insurer has a lien against Claimant’s recovery to the extent of 
benefits paid through the date of settlement in Claimant’s Denver District court 
action.  Insurer remarked that it paid approximately $67,000 in benefits and ac-
cepted $59,206.82 to extinguish the lien.  Claimant settled Denver District court 
case number 2011CV165 for the amount of $175,000.  Subrogation of the lien 
thus reduces Claimant’s recovery to $108,000. 

 16. Aside from the $19,000 Claimant personally received, satisfaction 
of Insurer’s lien and unspecified other liens, Claimant testified that amounts were 
withheld for payment of attorney’s fees and costs in the district court action.  
However, Claimant offered no credible evidence as to the amount of attorney’s 
fees and costs in case number 2011CV165 that might be subject to apportion-
ment.  Moreover, there is no persuasive evidence that Claimant asked Insurer to 
provide written approval or that Insurer gave written approval for the settlement in 
the Denver District court action.  The offset to which Insurer is entitled is thus not 
subject to any reduction for attorneys' fees and costs.  Therefore, Insurer is enti-
tled to an offset of $108,000 against any future obligation to provide benefits un-
der the Act. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
§8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the bur-
den of proving entitlement to benefits by a preponderance of the evidence.  §8-
42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 
104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker 
or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Compensation case 
is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
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above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Defective FAL 

 4. Section 8-43-203(2)(b)(II)(A), C.R.S. provides that a FAL may be 
contested if the claimant feels entitled to more compensation, specifies to whom 
the claimant should provide written objection and provides that the claim will 
close in the absence of an objection within 30 days after the date of the FAL.  
One of the purposes of §8-43-203(2)(b)(II), C.R.S. is to provide a claimant with 
notice regarding the exact basis of admitted or denied liability so that he can 
make an informed decision about whether to challenge the FAL.  Silva v. Poudre 
School Dist., W.C. No. 4-651-643 (ICAP, Apr. 30, 2008). 

 5. WCRP 1-4(A) provides that whenever a document such as a FAL is 
filed with the DOWC a copy shall be mailed to each party and “attorney(s) of rec-
ord, if any.”  The purpose of the Rule appears to make sure that parties and their 
counsel are aware that they are in a situation with legal consequences.  See 
Smith v. Myron Stratton Home, 676 P.2d 1196 (Colo. 1984). 

 6. As found, the December 12, 2011 FAL was mailed to Claimant at 
his home address and to his former counsel.  Although Claimant testified that he 
lived at a Morrison, Colorado address when he was injured, he did not live at the 
address when the FAL was filed.  However, Claimant did not explain when he 
moved and did not present evidence that he filed a change of address form with 
the DOWC.  Therefore, the FAL was properly mailed to Claimant at his address 
on file with the DOWC. 

7. As found, the FAL was initially mailed to Claimant’s former counsel.  How-
ever, on January 12, 2012 Claimant filed an objection to the FAL and sought a 
DIME.  Claimant thus preserved his right to challenge the FAL.  Moreover, any 
defect in failing to mail the FAL to Claimant’s current counsel was cured when 
Claimant and his current counsel received a copy of the FAL while attending a 
conference before the DOWC on March 5, 2012.  More specifically, the practical 
effect of the March 5, 2012 transmission was to extend the time period for raising 
issues for hearing or to initiate the DIME process through April 5, 2012.  Claim-
ant’s failure to seek a hearing, by way of adding issues to his original application 
or filing a new application by April 5, 2012 regarding areas of dispute with posi-
tions taken by Insurer in the FAL effectively mooted any defect in the original fil-
ing.     



 53 

Credit/Offset 

 8. Section 8-41-203, C.R.S. outlines an insurer’s subrogation rights 
when an injured employee has recovered compensation against a third party.  “If 
any employee entitled to compensation under articles 40 to 47 of this title is in-
jured or killed by the negligence or wrong of another not in the same employ, 
such injured employee or, in case of death, such employee’s dependents, may 
take compensation under said articles and may also pursue a remedy against the 
other person to recover any damages in excess of the compensation under said 
articles.” §8-41-203(1)(a), C.R.S.  “The payment of compensation pursuant to ar-
ticles 40 to 47 of this title shall operate as and be an assignment of the cause of 
action against such other person to … [the] insurance carrier liable for the pay-
ment of such compensation.”  Although the insurance carrier is not entitled to re-
cover any sums in excess of the amount of compensation for which the carrier is 
liable to the injured employee, the insurance carrier “shall be subrogated to the 
rights of the injured employee against said third party causing the injury.” §8-41-
203(1)(b), C.R.S.  The right of subrogation “shall apply to and include all com-
pensation and all medical, dental, funeral, and other benefits and expenses to 
which the employee” is “entitled under the provisions of said articles, . . . for 
which the employee’s employer or insurance carrier is liable or has assumed lia-
bility.”  §8-41-203(1)(c), C.R.S. 

 9. Section 8-43-203(2), C.R.S. provides that when a claim is compro-
mised by the claimant in a civil action he must obtain written approval from the 
insurance carrier.  “Failure to obtain such written approval [from the insurer] shall 
entitle the party responsible for paying workers’ compensation benefits to . . . off-
set any future liability under [the Act] against the entire proceeds recovered with-
out any credit for reasonable attorney fees and costs” 

 10. An insurer is subrogated only as to the portion of the settlement 
proceeds compensating the plaintiff for damages that were payable under the 
Act. Schuster v. High County Transportation and Liberty Mutual Insurance Co., 
W.C. No. 4-431-875 (Oct. 7, 2005).  The forum before which the civil suit is pend-
ing has jurisdiction to hear and adjudicate the question regarding the allocation of 
the settlement proceeds. Id. However, the ALJ is not precluded from adjudicating 
the issue of the respondent’s subrogation rights.  Although the ALJ lacks jurisdic-
tion to attempt apportionment of the settlement proceeds, where the claimant 
fails to provide a basis for apportionment it is appropriate for the ALJ to permit 
offset of the entire settlement amount.  Id.; see Brownson-Rausin v. Valley View 
Hospital, W.C. 3-101-431 (ICAP, Sept. 8, 2004). 

 11. As found, Insurer has a lien against Claimant’s recovery to the ex-
tent of benefits paid through the date of settlement in Claimant’s Denver District 
court action.  Insurer remarked that it paid approximately $67,000 in benefits and 
accepted $59,206.82 to extinguish the lien.  Claimant settled Denver District 
court case number 2011CV165 for the amount of $175,000.  Subrogation of the 
lien thus reduces Claimant’s recovery to $108,000. 
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 12. As found, aside from the $19,000 Claimant personally received, 
satisfaction of Insurer’s lien and unspecified other liens, Claimant testified that 
amounts were withheld for payment of attorney’s fees and costs in the district 
court action.  However, Claimant offered no credible evidence as to the amount 
of attorney’s fees and costs in case number 2011CV165 that might be subject to 
apportionment.  Moreover, there is no persuasive evidence that Claimant asked 
Insurer to provide written approval or that Insurer gave written approval for the 
settlement in the Denver District court action.  The offset to which Insurer is enti-
tled is thus not subject to any reduction for attorneys' fees and costs.  Therefore, 
Insurer is entitled to an offset of $108,000 against any future obligation to provide 
benefits under the Act. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order: 
 
1. Respondents’ December 11, 2011 FAL was not defective. 

2. Respondents shall receive an offset of $108,000 against any future obliga-
tion to provide benefits to Claimant under the Act. 

3. Any issues not resolved in this Order are reserved for future determina-
tion. 

DATED: August 7, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 
 

 OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-880-593-01 

ISSUES 

 The sole issue determined herein is medical benefits, specifically authori-
zation of the left knee surgery recommended by Dr. Jinkins. 

FINDINGS OF FACT 

1. Claimant was employed as a certified nurse aide for the employer. 
 
2. Claimant suffered a previous injury to her left knee in 2007.  A March 13, 
2007, magnetic resonance image (“MRI”) showed mild lateral angulation of the 
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patella without any significant subluxation and of doubtful significance.  Claimant 
underwent meniscectomy surgery and had a prolonged recovery due to some 
neurological loss.  She eventually returned to full-time work and activities. 
 
3. On January 23, 2012, claimant made solo moves of a patient who had no 
trunk control below her neck.  Claimant used a gait belt to move the patient from 
bed to chair to shower and back to the chair.  After placing the patient back in the 
chair, claimant took a step to the left and felt pain in her left knee.  She applied 
duct tape to her knee and continued working, including moving the patient back 
to bed.  She then reported to her employer that she suffered the work injury. 
 
4. On January 23, 2012, Dr. Jones examined claimant, who reported the his-
tory of the work injury.  Claimant reported feeling sudden peripatellar pain, but 
denied any sensation of subluxation of the patella.  Dr. Jones obtained x-rays of 
the left knee.  Dr. Jones noted that claimant’s “Q angle” was at the upper limit of 
normal.  He found a positive Fairbanks test.  Dr. Jones diagnosed a left knee 
strain and patellar strain with probable partial subluxation and a suspected un-
derlying patellar tracking problem.  He prescribed Naproxen and physical thera-
py. 
 
5. Claimant reported only slow improvement with physical therapy.  Dr. 
Jones referred claimant for an MRI.  The February 27, 2012, MRI was normal.  
Dr. Jones referred claimant to Dr. Jinkins for orthopedic consultation. 
 
6. On February 28, 2012, Dr. Jinkins examined claimant and found a positive 
Fairbanks test with reproduction of symptoms with lateral deviation of the left pa-
tella.  He found normal ligaments.  He administered a corticosteroid injection, 
which produced good temporary relief of symptoms.  He referred claimant for a 
computed tomography (“CT”) scan and recommended continued physical thera-
py and Celebrex medication. 
 
7. The March 6, 2012, CT scan showed mild lateral patellar translation and 
14 degrees of lateral patellar tilt at 0 degrees of knee flexion.  The CT scan 
showed no patellar translation and 8 degrees of lateral patellar tilt at 15 degrees 
of flexion.  The CT scan showed no patellar translation and 5 degrees of lateral 
patellar tilt at 30, 45, and 60 degrees of flexion.  Dr. Glickman concluded that the 
findings were outside normal limits only at 0 degrees of flexion, which was of 
questionable clinical significance. 
 
8. On March 12, 2012, claimant reported to the physical therapist that her 
quadriceps muscle was better, but her knee was unchanged. 
 
9. On March 20, 2012, Dr. Jinkins reexamined claimant, who reported no im-
provement with the injection and therapy.  Dr. Jinkins examined the CT films and 
noted the patellar tilt and lateral translation at 0 degrees of flexion.  He recom-
mended a Fulkerson osteotomy surgical procedure to realign the patellar tendon. 
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10. On March 23, 2012, Dr. McElhinney performed a medical record review 
for respondents and found no indication for the requested surgery.  He recom-
mended denial of authorization pending an independent medical examination 
(“IME”).  The insurer then denied the request for authorization of the surgery. 
 
11. Respondents obtained surveillance video recording of claimant on March 
27, 2012.  The video showed claimant on three occasions walking with a slight 
limp. 
 
12. On April 9, 2012, Dr. Jones reexamined claimant, who reported that she 
was not improved.  Dr. Jones noted that the CT scan was essentially normal and 
that claimant reported pain out of proportion to her findings. 
 
13. On May 8, 2012, Dr. Jinkins reexamined claimant and administered a se-
cond corticosteroid injection in the left knee. 
 
14. On June 6, 2012, Dr. Simpson, an orthopedic surgeon, performed an IME 
for claimant.  Dr. Simpson found a positive Fairbanks sign, lateral tilt of the patel-
la, complaints of diffuse pain, and quadriceps atrophy.  He administered an ultra-
sound-guided injection of the left knee, which provided no symptom relief.  Dr. 
Simpson concluded that the patellar tilt was chronic, with findings on the 2007 
MRI.  Dr. Simpson diagnosed a pain syndrome.  He concluded that the request-
ed surgery was not reasonably necessary to treat claimant.  He recommended 
pain management consultation. 
 
15. On June 6, 2012, Dr. Larson, another orthopedic surgeon, performed an 
IME for respondents.  Dr. Larson found claimant to be hyperreactive to very light 
touch.  He found a normal Q angle and concluded that the CT scan was normal.  
Dr. Larson diagnosed pain syndrome with non-physiologic pain.  He concluded 
that claimant did not meet the diagnostic criteria for patellar subluxation due to 
the absence of the requisite physical and radiographic findings specified in the 
Division of Workers’ Compensation Medical Treatment Guidelines, WCRP 17, 
exhibit 6, pages 64-66   Dr. Larson thought that claimant was at maximum medi-
cal improvement for the work injury without permanent impairment. 
 
16. Dr. Jinkins testified by deposition.  He explained that the Fairbanks sign is 
a complaint of pain when the examiner flexes and extends the knee while holding 
the patella laterally.  He explained that the Q Angle is the one formed by a line 
extending from the femur through the center of the patella to the tibial tubercle.  
He noted that the normal Q Angle for females was less than or equal to 14 de-
grees.  He found 18 degrees of Q Angle for claimant.  He explained that the pa-
tella was not tracking in the trochlear groove on the distal femur.  The lateral 
tracking was placing pressure on the lateral patellar facets, which stressed the 
cartilage in the synovium, causing pain.  He explained that the CT scan is con-
ducted with the patient in a relaxed state and that the patellar tracking problem is 
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a dynamic problem.   He thought that claimant’s symptoms were consistent with 
lateral deviation of the patella.  He agreed that subluxation of the patella can oc-
cur without direct trauma to the patella and can occur with just a simple pivot.  Dr. 
Jinkins noted that he did not find lateral retinacular tightness on examination, but 
he noted that it was difficult to test for and almost uniformly existed with patellar 
translation.  Dr. Jinkins explained that he recommended a Fulkerson osteotomy 
to move the tibial tubercle about 1 centimeter.  The surgeon creates a shallow 
fracture in the bone and moves the patella with two screws.  He estimated the 
success rate of the surgery at about 90%, especially if the patient has no degen-
erative changes.  He explained that the greatest risk was for non-healing of the 
bone.  He noted that claimant would also need an additional simple surgery to 
remove the hardware.  He agreed that the existence of significant psychological 
components to pain would decrease the likelihood of successful surgery.   
 
17. Dr. Larson testified at hearing consistently with his report.  He explained 
that claimant had no objective findings to support the need for the osteotomy.  He 
noted that claimant had a normal Q Angle, but that measurement was best to de-
cide which type of surgery a patient should undergo:  osteotomy v. ligament re-
lease.  He noted that claimant had no evidence of subluxation at any degree of 
flexion beyond 0 degrees.  He thought that the surgery was not likely to help 
claimant, but would actually worsen her pain.  Dr. Larson explained that the ab-
sence of lateral retinacular tightness on examination, the lack of radiographic 
findings, and the failure of corticosteroid injections did not support the surgery 
request.  He agreed with Dr. Simpson that claimant should undergo pain man-
agement.  Dr. Larson admitted that he did not think that claimant suffered any 
work injury.  He reiterated that claimant’s mechanism of injury was more con-
sistent with a knee strain and that claimant did not meet the diagnostic criteria in 
the treatment guidelines for patellar subluxation.   
 
18. Claimant has failed to prove by a preponderance of the evidence that the 
left knee surgery recommended by Dr. Jinkins is reasonably necessary to cure or 
relieve the effects of claimant’s admitted work injury.  The opinions of Dr. Larson 
and especially Dr. Simpson are more persuasive than those of Dr. Jinkins.  
Claimant has only very slight indications of any patellar tracking problem.  She 
has a patellar tilt, but no actual lateral translation of the patella with any degree of 
flexion.  She has diffuse complaints of pain, which are not diagnostic of patellar 
subluxation.  The slightly elevated Q Angle at 0 degrees of flexion is often found 
in women.  Claimant reported no symptom relief with the three separate cortico-
steroid injections, the last of which was under ultrasound guidance.  The likeli-
hood of successful surgery is not great and the procedure carries some degree 
of risk, especially for non-healing of the bone after the induced fracture.  Dr. 
Simpson and Dr. Larson are persuasive that claimant needs pain management 
consultation rather than the requested osteotomy. 
 

CONCLUSIONS OF LAW 
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1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant 
must prove entitlement to benefits by a preponderance of the evidence.  The 
facts in a workers’ compensation case are not interpreted liberally in favor of ei-
ther claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  As found, claimant has failed to prove by a preponderance 
of the evidence that the left knee surgery recommended by Dr. Jinkins is reason-
ably necessary to cure or relieve the effects of claimant’s admitted work injury. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for authorization of the left knee surgery requested by 
Dr. Jinkins is denied and dismissed. 

2. All matters not determined herein are reserved for future determination. 

DATED:  August 8, 2012

Martin D. Stuber 

    

Administrative Law Judge 
 
AUGUST 16 ORDERS 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-872-936 

 

STIPULATIONS 

The parties entered into the following Stipulations: 

1. The Claimant’s average weekly wage is $594.52 per week. 

2. If the claim is found compensable, the parties stipulated that the Claimant is enti-
tled to temporary total disability benefits for the closed period of time beginning on Feb-
ruary 13, 2012, and ending on March 18, 2012. 

3. If the claim is found compensable, the Respondent will pay for the Claimant’s co-
pays for treatment she received at Kaiser between February 13, 2012 and March 18, 
2012 for her right thumb and right ring finger. 
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4. The treatment provided by doctors at the Center for Occupational Safety and 
Health (“COSH”) and their referrals is reasonable, necessary, and authorized. 

ISSUES 

Based upon the Stipulations reached by the parties and approved by the court at the 
commencement of the hearing, the only issue remaining is: 
 
1. Did the Claimant prove by a preponderance of the evidence that she suffered a 
compensable occupational disease to her right thumb and right ring finger that arose out 
of and in the course of her employment with the Respondent? 

     
FINDINGS OF FACT 

 
 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The Claimant is 45 years old and was born on _.  The Claimant has been 
employed as a custodian with Respondent for the past 7 years.  As a custodian she per-
forms a variety of tasks including emptying wastebaskets, putting new bags inside 
wastebaskets, sweeping, mopping, vacuuming, cleaning bathrooms, spraying cleaner 
with a spray bottle, using a buffer, polishing, and dusting.  As she works she pushes a 
cart with cleaning implements that weighs about 40 lbs. and is not self-propelled.    

 2.  The Claimant testified credibly that prior to March 2011 she did not have 
any problems with her right hand.   

 3. The Claimant testified credibly about her job duties and reviewed her writ-
ten job description during the testimony.  The Claimant’s job description as a custodian 
came into evidence (Claimant’s Exhibit 3, pp. 5-9).  Her job as a custodian entails repet-
itive work of “substantial intricacy.” The Claimant confirmed that she has to pay attention 
to detail every day.  Her job as a custodian requires exerting “maximum muscle force to 
lift, push, or carry objects and perform moderately laboring work” (Claimant’s Exhibit 3, 
p. 7).  Her job also requires frequent repetitive movements including picking, pinching, 
holding, grasping, and “otherwise working with her hand” (Claimant’s Exhibit 3, p. 8).  
Claimant credibly testified her hand is constantly gripping and pinching during the 
course of her eight hour work day when she sweeps, mops, replaces trash bags in re-
ceptacles and holding spray bottles for disinfecting, for example.  Overall, the Claim-
ant’s job duties generally require constant use of her hands.  However, her work activi-
ties are generally varied throughout the work day.   

 4. The Claimant was tying garbage bags in March of 2011 when her right 
thumb and ring finger began to hurt.  She reported this and on March 30, 2011 the 
Claimant was sent to see Dr. Cynthia Kuehn, M.D. at the Center for Occupational Safe-
ty and Health at Denver Health complaining of right hand, right thumb, and right fourth 
finger pain.  At that time, a history of present illness was taken by Cynthia Kuehn, M.D., 
where she stated: 
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[The Claimant] comes in today for evaluation and treatment.  The patient 
states that she developed pain and stiffness in her right hand, particularly 
her right thumb and right fourth finger today after she was pulling forcibly 
on trash bags to put over 30-gallon and 5-gallon trash cans.  The patient 
states that when she is doing her custodial tasks, she has to take trash 
bags and place them over the rims of the trash cans between 40-50 times 
per day.  These are 30-gallon cans and 5-gallon cans.  The patient states 
that the way she does this is to put the bag on top of the can and then she 
has to take her thumb and pull forcibly on the bag to have it completely 
cover the can rim and she is bracing her other fingers on the rim while she 
is doing this.  The patient states that earlier today after doing this several 
times she began to notice right hand pain.  It was primarily in her right 
thumb, her right fourth finger and right palm of the hand and then she be-
gan to notice that her right thumb was stiff and catching.  She has also 
noted some stiffness and minor catching in her right fourth finger.  She 
presents today for evaluation and treatment because of these symptoms.  
The patient does a variety of tasks but the above described task is one of 
the most repetitive (she estimates that it is probably at least 2 hours of her 
day).  Other jobs tasks might include operating equipment (vacuum clean-
ers and buffers). 

 (Claimant’s Exhibit 9, p. 17) 
 
 5. At the March 30, 2011 evaluation Dr. Kuehn diagnosed the Claimant with: 

(1) Right hand sprain, primarily of the right thumb and right ring finger. 
(2) Stenosing tenosynovitis of the right thumb and ring finger. 

 
 (Claimant’s Exhibit 9, p. 17) 
 
 6. Although she acknowledged that there are “no strong or good studies that 
address causation,” Dr. Kuehn’s medical opinion was nevertheless that the Claimant’s 
injury was work related, even if her exact mechanism of injury did not follow the criteria 
set forth in the medical treatment guidelines.  Dr. Kuehn specifically stated: 
 

 I think it is probable that she has developed a trigger thumb and 
trigger finger associated with her job duties as described to me and these 
conditions became symptomatic today when she was pulling on the trash 
can bags forcibly.  It is also quite possible that she had the beginnings of 
trigger digits that were minimally symptomatic or asymptomatic and which 
had not been noted by her until today when she developed right hand, 
thumb and ring finger pain after using the right hand.  While she does not 
meet the exact description for the cuase [sic] of work-related of trigger dig-
its (6 hours of tool use), that was based on “some evidence or one study”.  
However, there are other potential risk factors.  For instance, if she also 



 61 

used the buffer for prolinged [sic] perio [sic] of time, this would also involve 
forceful gripping. 
 

 (Claimant’s Exhibit 9, p. 18) 
 

 7. Dr. Kuehn referred the Claimant to Thomas G. Mordick, M.D., who saw 
the Claimant on April 12, 201.  The Claimant told Dr. Mordick that she first developed 
triggering in the right thumb and ring finger about two weeks earlier while she was pull-
ing a trash bag over a garbage can and she has had persistent, painful popping since 
then.  Dr. Mordick diagnosed trigger finger of the right thumb and ring finger.  He per-
formed an injection of Depo-Medrol and Lidocaine and directed her to return in two 
weeks for a recheck (Respondent’s Exhibit I, p. 29). 
 8. The Claimant returned to Dr. Kuehn on April 26, 2011 and reported that 
she had done well since Dr. Mordick’s injection.  Dr. Kuehn noted a nodule at the base 
of the right thumb but stated that the thumb did not trigger with flexion or extension. Dr. 
Kuehn returned Claimant to a trial of full duty work (Respondent’s Exhibit H, p.  24).  
The Claimant saw Dr. Kuehn again on May 10, 2011 and reported that she was doing 
well except that her ring finger catches once in a while.  Dr. Kuehn’s examination 
showed that neither the right thumb nor the ring finger triggered. Dr. Kuehn released the 
Claimant from care without permanent impairment and stated that she could continue 
full duty work (Respondent’s Exhibit H, p. 23).  Dr. Kuehn recommended maintenance 
care after MMI consisting of “six months to follow up with Occupational Health and Dr. 
Mordick if her symptoms reoccur” (Respondents’ Exhibit H, p 22). 
 9. In September 2011, approximately four months after the Claimant’s re-
lease from Dr. Kuehn, the Claimant credibly testified that her hand again became symp-
tomatic spraying and wiping down sinks.  The Claimant testified, however, that the con-
dition was not as bad as it had been in March of 2011, maybe a “2 out of 10” so it was 
not severe enough for the Claimant to seek treatment. 
 
 10. In the November and December of 2011 Claimant began working at the 
*Building under the supervision of *S.  Her job duties at the *Building were largely the 
same in her prior assignments.  *S testified credibly about Claimant’s job duties includ-
ing putting new trash bags in wastebaskets, polishing brass, using a spray bottle, and 
operating a floor buffer.  Mr. *S testified that putting a new trash bag in a wastebasket 
requires tying a knot so the bag will stay and fit in the receptacle.  He stated there is a 
“judgment call” as to how to much slack to use for the knot.  If it is too loose, the bag 
collapses in the container, if the bag is knotted too tight, it is hard to fit in the can.  Mr. 
*S also credibly testified that the spray bottles contain about the size of a water pitcher 
in height but skinner so around 16 oz.  The spray bottle weighs about ½ lb. and Mr. *S 
did not believe that a lot of force is needed to activate the trigger.  He also stated that a 
moderate amount of force is required for mopping.  Polishing brass requires applying 
the polish by scooping it out while wearing a protective glove, leaving it on the surface 
for a little while, and before the polish is dry, wiping it off with a cloth.  Then you would 
take a second cloth and polish the surface.  The force needed to polish depends on 
whether the surface was flat or intricate.  Mr. *S did not think that the force required to 
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polish the brass was substantial, but noted for the water fountains it could be more work 
because of the tarnish that would develop on them.  Mr. *S agreed that the Claimant 
would be working about 5 hours out of her work day polishing brass when that was her 
duty, especially since the Employer was shorthanded on custodians around that time 
and there were a lot of events going on in the building.   
 
 11. On November 16, 2011, the Claimant reported similar symptoms to the 
March 2011 incident and pain complaints she related to three days of polishing brass, 
for five hours each day at the *Building. 
 
 12. The Employer filed a first report of injury on November 16, 2011, stating:  
On DOI, Claimant was assigned to clean/polish using her right hand for approx. five (5) 
hours, brass fixtures throughout the *Building.  Next day she had right hand pain 
(Claimant’s Exhibit 5, p.12). 

 
 13. On November 17, 2011, the Claimant’s supervisor, *S, filled out and 
signed a “Supervisor’s Report of Accident or Injury” where he described Ms. *C’s injury 
as arising from the following event: 
 

On November 16, 2011, _ *C was assigned to clean and polish brass fix-
tures throughout the *Building, among other duties.  At 7:00 a.m. on No-
vember 17, the start of the shift, she approached me, asking if she could 
go to the employee clinic to obtain a cortisone injection because her right 
hand was hurting.  It was my understanding that her previous Workers 
Comp case involving the same hand was closed. 
 
(Claimant’s Exhibit 6, p. 13) 

 
 14. On November 17, 2011, the Claimant also filled out an “Employee Work 
Injury Report” alleging an injury to her right hand, thumb and finger, describing her acci-
dent as follows: “Put polish on rag.  Rubbed polish on Brass with clean rag.  Use right 
hand. 5 hours.”  When asked to describe the nature of injury and all parts of the body 
affected, the Claimant stated, “Right hand, thumb, and ring finger” (Claimant’s Exhibit 5, 
p. 11).   
 
 15. On December 2, 2011, the Claimant saw Dr. Kuehn again at COSH.  She 
told Dr. Kuehn that she was assigned to cleaning bathrooms which had worsened pain 
in her right thumb.  She also complained about increased pain when using keys and 
opening doors in the *Building.  Dr. Kuehn diagnosed right thumb pain which appeared 
to be associated with trigger finger.  Dr. Kuehn provided a thumb splint and referred her 
to occupational therapy.  The Claimant advised Dr. Kuehn that a referral to Dr. Mordick, 
the hand specialist was denied (Claimant’s Exhibit 9, p. 21).   
 
 16. On December 5, 2011 the Claimant filed her Workers’ Claim for Compen-
sation which stated that she was “cleaning brass with polish – hand clamped up” 
(Claimant’s Exhibit 7, p. 15; Respondent’s Exhibit D, p. 5).  Respondent filed its Notice 
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of Contest on December 20, 2011 (Claimant’s Exhibit 8, p. 16; Respondent’s Exhibit E, 
p. 6).   
 
 17. The Claimant was evaluated by Dr. Dr. James Bachman at Kaiser Perma-
nente on February 2, 2012 and on February 14, 2012 by Dr. Laura Dimatteo and both 
concurred that the Claimant had a trigger finger diagnosis (Claimant’s Exhibit 14).    
 
 18. The Claimant decided to have surgery for her trigger finger condition at 
Kaiser.  The surgery on her thumb and ring finger resolved the Claimant’s right hand 
symptoms.  As a result of the surgery, she was unable to perform her usual work duties 
from February 13, 2012 through March 18, 2012.  The Claimant returned to full time, full 
duty work on March 19, 2012 and has continued to work up to the date of the hearing.   
 
 19. Prior to hearing, the Respondents retained the services of Kavi Sachar, 
M.D., who issued a report dated February 22, 2012 (Claimant’s Exhibit 12; Respond-
ent’s Exhibit J).  Dr. Kavi Sachar is a Board Certified hand surgeon.  Dr. Sachar exam-
ined the Claimant and also reviewed Claimant’s job description and medical treatment 
records and took a detailed history from Claimant about her actual job duties and the 
onset and progression of her right hand symptoms.  Dr. Sachar opined that “the patient 
does not meet strict criteria for work-related trigger finger.  These criteria involve greater 
than six hours of hand tool use” (Claimant’s Exhibit 12, p. 36).     
 
 20. Dr. Sachar also testified by deposition on May 22, 2012.  Dr. Sachar diag-
nosed right trigger thumb and right trigger finger.  He explained that trigger finger oc-
curred when there is inflammation or a nodule on the flexor tendon as it crosses through 
the A1 pulley of the finger or thumb.  Dr. Sachar testified that Claimant’s trigger thumb 
and trigger finger conditions do not meet the Workers’ Compensation Medical Treat-
ment Guidelines criteria for work-related trigger thumb.  These are found in the Workers’ 
Compensation Rules of Procedure Medical Treatment Guidelines, Rule 17, Exhibit 5, 
Cumulative Trauma Conditions Medical Treatment Guidelines.  Section D of the Cumu-
lative Trauma Disorder Medical Treatment Guidelines sets forth a comprehensive sys-
tem for determining diagnoses and medical causation.  Section D.3.b requires the prac-
titioner to assess causation using the using the six step process found in the Algorithm 
for Causation Assessment.  Dr. Sachar testified that he followed the recommended 
steps and determined that the Claimant’s trigger finger condition was not work related.   
  
 21. Prior to hearing, F. Mark Paz, M.D. conducted a medical record review 
and issued report dated April 30, 2012, concluding that “it is not medically probable Ms. 
*C’s right thumb or right finger trigger finger are causally related to a work exposure on 
or about November 16, 2011” (Claimant’s Exhibit 13, p.  42; Respondent’s Exhibit K, p. 
36). 
 
 22. The Court has weighed the opinions of Dr. Sachar and Dr. Paz against 
that of treating physician Dr. Kuehn, in light of the Claimant’s testimony.  The ALJ finds 
the opinions of Dr. Kuehn and Dr. Mordick more credible and more persuasive than that 
of Drs. Sachar and Paz.  The Claimant credibly testified, as did her supervisor, that pol-



 64 

ishing brass requires the exertion of force.  Not only is the Claimant required to place 
brass polish on the brass to be polished, she is required to use a rag to wipe off that 
polish and then use a second rag to polish the surface.  It is uncontroverted and both 
the Claimant and her supervisor testified that the Claimant had polished brass for three 
days in a row for five hours a day at the time of the November incident.  The ALJ finds 
that polishing brass, in connection with other of the Claimant’s job duties, does require 
forceful gripping or pinching for six hours a day.  Although, the Claimant was not using 
the same “hand tool” for six hours, the evidence submitted at hearing demonstrates that 
repetitive force with the Claimant’s hand was required on a consistent basis in the 
course of the Claimant’s job for Employer. 
 

CONCLUSIONS OF LAW 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents and a workers’ compensation claim shall be decided on its merits. C.R.S. § 
8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' Compensa-

tion proceeding is exclusive domain of administrative law judge. University Park Care 
Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Even if other 
evidence in the record may have supported a contrary inference, it is for the ALJ to re-
solve conflicts in the evidence, make credibility determinations, and draw plausible in-
ferences from the evidence.   When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 
P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 
(Colo. App. 2002).  The weight and credibility to be assigned expert testimony is a mat-
ter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002). To the extent expert testimony is subject to conflicting interpreta-
tions, the ALJ may resolve the conflict by crediting part or none of the testimony. Colo-
rado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   
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The ALJ's factual findings concern only evidence and inferences found to be dis-
positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
Compensability - Occupational Disease 

 
The Claimant’s right to compensation initially hinges upon a determination that 

“at the time of the injury, the employee is performing service arising out of and in the 
course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The “arising out of” 
test is one of causation which requires that the injury or illness have its origins in an 
employee’s work-related functions.  There is no presumption than an injury or illness 
which occurs in the course of employment arises out of the employment.  Finn v. Indus-
trial Commission, 165 Colo. 106, 437 P.2d 542 (1968).  The evidence must establish 
the causal connection with reasonable probability, but it need not establish it with rea-
sonable medical certainty and expert medical testimony is not necessarily required. In-
dustrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Ringsby Truck 
Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 
1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 
(1951).  The weight and credibility to be assigned expert testimony on the issue of cau-
sation is a matter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to con-
flicting interpretations, the ALJ may resolve the conflict by crediting part or none of the 
testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 
P.2d 21 (1968); Robinson v. Youth Track, supra.  

 
An occupational disease, as opposed to an occupational injury, arises not from 

an accident, but from a prolonged exposure occasioned by the nature of the employ-
ment.  Colorado Mental Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  
Occupational diseases are subject to a more rigorous test than accidents or injuries be-
fore they can be found compensable.  All elements of the four-part test mandated by the 
statute must be met to ensure the disease arises out of and in the course of employ-
ment.  The claimant bears the burden to prove by a preponderance of the evidence that 
the hazards of the employment caused, intensified or aggravated the disease for which 
compensation is sought.  The question of whether the claimant has proven causation is 
one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.   

 
§ 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 
 
“A disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
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ard to which the worker would have been generally exposed outside of the 
employment.” 

The statute imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test which requires that the hazards asso-
ciated with the vocation must be more prevalent in the work place than in everyday life 
or in other occupations.  Anderson v. Brink[Property Owner], 859 P.2d 819 (Colo. 1993).  
Where there is no evidence that occupational exposure to a hazard is a necessary pre-
condition to development of the disease, the claimant suffers from an occupational dis-
ease only to the extent that the occupational exposure contributed to the disability. Id.  
Where the disease for which a claimant is seeking compensation is produced solely by 
some extrinsic or independent cause, it is not compensable.  Anderson at 824.  The 
purpose of this rule “is to ensure that the disease results from the claimant’s occupa-
tional exposure to hazards of the disease and not hazards to which the claimant is 
equally exposed outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., 
W.C. No. 4-320-928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-
450 (November 20, 1996).  Once the claimant makes such a showing, the burden of es-
tablishing the existence of a nonindustrial cause and the extent of its contribution to the 
occupational disease shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 
(Colo. App. 1992).  

The hazardous conditions of employment need not be the sole cause of the dis-
ease.  A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury.  Joslins Dry Goods 
Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Ware-
house v. Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986). 

 Dr. Kuehn in her report of March 30, 2011, specifically opines that the Claimant’s 
right thumb and ring finger symptoms are causally related to the Claimant’s activities of 
using her hands at work in her employment as a custodian for the Employer.  In fact, 
when the Claimant was released by Dr. Kuehn, Dr. Kuehn had left open the opportunity 
for the Claimant to return to Dr. Mordick any time within six months of May 10, 2011.  
The Claimant did return to Dr. Kuehn for the exact same problem in her ring finger and 
thumb on her right hand, for which she has been released from care by Dr. Kuehn on 
May 10, 2011.  The ALJ finds the opinions of Dr. Kuehn and Dr. Mordick more credible 
and more persuasive than that of Drs. Sachar and Paz on the issue of causation.  
 
 Further, the Claimant’s testimony that she had been polishing brass for five hours 
a day, three days a week, which brought on the symptoms to a severity level which re-
quired the treatment previously recommended by Dr. Mordick, is consistent with the 
natural progression of her occupational disease.  While the Medical Treatment Guide-
lines were appropriately considered, the opinions of Dr. Kuehn and Dr. Mordick are 
found to be credible and more persuasive and provide a valid rationale for deviation 
from the Guidelines on the issue of causation and relatedness of the condition to the 
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Claimant’s work duties.  Therefore The Claimant established that she suffered a com-
pensable occupational disease causing, aggravating, combining with, or accelerating 
the symptoms related to her right thumb and ring finger. 
 

ORDER 
 It is, therefore, ordered that: 

 1. The Claimant established by a preponderance of the evi-
dence that she suffered an occupational injury in the course and scope of 
her employment on November 16, 2011, to her right thumb and right ring 
finger. 
 
 2. Pursuant to the stipulation of the parties, the Claimant’s av-
erage weekly wage at the time of injury was $594.52. 
 
 3. Pursuant to the stipulation of the parties, the Claimant is en-
titled to temporary disability benefits for a period of 34 days between Feb-
ruary 13, 2012 and May 18, 2012, entitling the Claimant to a lost wage 
benefit in the amount of $1,925.11.  The Respondents shall pay the 
Claimant $1,925.11 in lost wage benefits. 
 
 4.   Pursuant to the stipulation of the parties, if the Claimant pro-
vides the Respondents with proof of co-pays from Kaiser Permanente 
Medical Center for medical treatment on her right thumb and right ring fin-
ger, between the time period from February 1, 2012, until her release on 
March 18, 2012, the Respondents shall reimburse Claimant those co-
payments. 
 
 5. The Respondents shall pay interest at a rate of 8% per an-
num on all amount of compensation not paid when due.  
 
 6. Any issues not determined in this decision are reserved for 
future determination. 
 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 8, 2012 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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Kimberly A. Allegretti 
Administrative Law Judge 

 

 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-734-01 

ISSUES 

 The sole issue determined herein is compensability. 

 

FINDINGS OF FACT 

1. Claimant is 44 years old and right hand dominant.   
 
2. In 2008, claimant began work for the employer as a cashier.  She worked 

about 27 or 28 hours per week. 
 
3. Claimant suffered a previous injury to her right shoulder, reporting about 

six months of right shoulder aching.  She was treated conservatively and referred to Dr. 
Jinkins, an orthopedic surgeon.  She reported to Dr. Jinkins in June 2010, that she had 
returned to work for the employer on a register in which the items come to the scanning 
area from her left so that she could use her left arm to scan.  Dr. Jinkins diagnosed right 
shoulder subacromial impingement syndrome secondary to cumulative trauma.  He in-
jected the right shoulder and claimant’s condition improved.  On December 29, 2010, 
Dr. Jinkins discharged claimant from his care with a recommendation to use only the left 
arm to scan.  On April 4, 2011, the authorized treating physician determined that claim-
ant was at maximum medical improvement for this right shoulder injury. 

 
4. Claimant continued to work an express checkout register with left-hand 

scanning.  She would bag the items with her right hand unless the customer bagged 
them. 

 
5. Claimant also suffered an unrelated migraine headache condition that was 

treated by her personal physician.  On December 22, 2011, claimant applied for FMLA 
due to her migraine condition.  She did not report to her personal physician that she suf-
fered any left shoulder symptoms. 

 
6. Claimant alleges that in late December 2011, she felt some minor left 

shoulder pain, but did not report any work injury.   
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7. On January 6, 2012, claimant reached for an item to scan with her left 

hand and felt a sharp pain in her left shoulder.  She did not immediately report any work 
injury. 

 
8. On January 11, 2012, claimant sought care from her personal physician 

and was examined by Nurse Practitioner Hibbs.  Claimant reported a history of six days 
of left shoulder pain radiating to her scapula and clavicle.  NP Hibbs diagnosed 
subdeltoid bursitis and injected the bursa.  She also instructed claimant to decrease her 
left shoulder activity. 

 
9. On January 13, 2012, claimant reported to the store manager, [Manager], 

that she suffered bursitis.  Claimant alleges that [Manager] stated that the employer did 
not cover bursitis.  [Manager] denies that allegation and testified that she informed 
claimant that she would have to be seen by an authorized treating physician.  [Manag-
er]’s testimony is more persuasive. 

 
10. On approximately January 16, 2012, claimant filed a written report of injury 

with the employer.  She stated that she did not know the mechanism of injury, but she 
“guessed” that it was from reaching to scan an item. 

 
11. On January 17, 2012, Physician’s Assistant Holtby examined claimant, 

who reported a history of the onset of sharp pain in her scapula when reaching down for 
an item.  Claimant did not report any history of symptoms for the preceding couple of 
weeks before January 6, 2012.  PA Holtby diagnosed a left shoulder sprain and pre-
scribed medications and physical therapy. 

 
12. On January 23, 2012, Dr. Baca assumed direct primary care for claimant.  

He diagnosed a mild left shoulder strain and mild left thoracic spine strain.  He noted 
that the conditions were probably due to a work injury.  He continued the medications 
and therapy and imposed restrictions. 

 
13. On January 25, 2012, claimant began physical therapy and reported a his-

tory of the sudden onset of pain while scanning a heavy object.  She did not report any 
history of left shoulder pain for two weeks before January 6, 2012. 

 
14. On February 8, 2012, Dr. Baca reexamined claimant, who reported im-

provement.  Dr. Baca recommended that claimant continue physical therapy.  Dr. Baca 
marked a box on his examination report form indicating that the findings were consistent 
with the history or with the work-related mechanism. 

 
15. On February 23, 2012, claimant reported to Dr. Baca that she had minimal 

improvement.  He referred claimant for a magnetic resonance image (“MRI”) of the left 
shoulder.  Dr. Baca marked the same box on the form to indicate that the findings were 
consistent with the history or with the work-related mechanism. 
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16. The February 29, 2012, MRI of the left shoulder demonstrated labral de-
generation with a likely tear, supraspinatus and infraspinatus tendinopathy, mild 
acromioclavicular (“AC”) joint arthropathy, and edema in the clavicle and acromion. 

 
17. On March 8, 2012, Dr. Baca reexamined claimant and reviewed the re-

sults of the MRI.  He explained to claimant that it was not likely that the diagnoses were 
related to her work.  He reported that claimant understood this discussion.  He referred 
her to an orthopedic surgeon. 

 
18. On April 4, 2012, Dr. Purcell, an orthopedic surgeon, examined claimant, 

who reported a history of lifting an object on January 6 and suffering the onset of pain.  
She did not report any history of two weeks of left shoulder symptoms before January 6.  
She reported that the injection by NP Hibbs did not help at all.  Dr. Purcell diagnosed 
AC joint osteoarthritis and administered an injection to the left AC joint. 

 
19. On April 25, 2012, Dr. Baca reexamined claimant, who reported moderate 

relief from the injection, but she also reported that she had a tooth extraction and had 
been on vicodin for that problem.  Dr. Baca concluded that the left shoulder strain was 
resolved, the cuff tendinopathy was improving, and the AC joint changes were degener-
ative.  Dr. Baca again checked the box on the report form to indicate that the findings 
were consistent with the history or with the work-related mechanism. 

 
20. On May 3, 2012, Dr. Fall performed an independent medical examination 

for respondents.  Claimant reported a history of the sudden onset of pain in her left 
shoulder on January 6, but did not report any history of two weeks of left shoulder pain 
before January 6.  Dr. Fall diagnosed a degenerative labral tear and AC joint 
arthropathy.  She concluded that these conditions were not caused by claimant’s work 
scanning items at the register.  Dr. Fall noted that claimant had no acute injury findings. 

 
21. On May 10, 2012, Dr. Purcell reexamined claimant, who reported tempo-

rary complete relief of symptoms after the injection, followed by a typical flare lasting 10-
14 days, and then 50% improvement of her symptoms.  Dr. Purcell discussed with 
claimant a distal clavicle resection surgery. 

 
22. On May 23, 2012, Dr. Baca reexamined claimant and discussed with her 

the question of causation.  Claimant wanted to proceed with authorization of the surgery 
even though she had not completely decided if she wanted it.  Dr. Baca again checked 
the box on the report form to indicate that the findings were consistent with the history 
or with the work-related mechanism. 

 
23. On June 6, 2012, Dr. Baca wrote a letter summarizing his review of the 

entire file, including the MRI results and the notes from Dr. Purcell.  Dr. Baca concluded 
that the mechanism of injury did not cause the left AC joint osteoarthritis. 

 
24. On June 7, 2012, respondents wrote to Dr. Baca to ask if he agreed with 

the report by Dr. Fall, which they provided to Dr. Baca on that date.  On June 14, 2012, 
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Dr. Baca replied that the left AC joint degeneration was not related to claimant’s current 
symptom complaints. 

 
25. On June 20, 2012, Dr. Baca reexamined claimant and diagnosed moder-

ate to severe left shoulder sprain and AC joint degenerative arthritis.  He explained that 
the IME report by Dr. Fall indicated that the AC arthritis was a chronic degenerative 
condition  unrelated to any work injury.  Dr. Baca explained to claimant that the chronic 
condition was not causally related to work.  He determined that she was at MMI and 
discharged her to the care of her personal physician.  On the report form, Dr. Baca indi-
cated that the findings were not consistent with the history or with the work-related 
mechanism. 

 
26. Dr. Fall testified at hearing consistently with her report.  She explained that 

claimant’s work activities of scanning did not stress the left AC joint.  Claimant did not 
work overhead or exert heavy force that would stress the joint.  The causes for AC joint 
osteoarthritis are genetic, aging, and acute trauma.  She explained that the MRI results 
showed conditions that were degenerative in nature. 

 
27. Claimant has failed to prove by a preponderance of the evidence that she 

suffered an occupational disease to her left shoulder resulting directly from the employ-
ment or conditions under which work was performed and following as a natural incident 
of the work.  The opinions of Dr. Fall and the final opinion of Dr. Baca are persuasive 
that claimant’s left shoulder AC joint degenerative arthritis was not the result of her work 
scanning items at the register.  The work activities of scanning items at approximately 
waist level did not expose the left AC joint to an occupational disease.  The AC joint os-
teoarthritis is probably a chronic condition that results from genetics and aging.  The 
medical records fail to show that claimant reported any history of left shoulder symp-
toms before her reported sudden onset of pain on January 6, 2012.  The record evi-
dence contains only the initial conclusory statements by Dr. Baca that the condition was 
work-related.  Dr. Baca, however, as early as March 8, 2012, after the MRI results, not-
ed that it was not likely that the osteoarthritis was work-related.  He inexplicably contin-
ued to check the box on the report form to indicate that the findings were consistent with 
the history or with the work-related mechanism.  Finally, on his final report, he indicated 
that the findings were not consistent with the history or with the work-related mecha-
nism.  Contrary to claimant’s argument, this change of opinion does not indicate that Dr. 
Baca’s ultimate conclusion is defective.  The evidence indicates that, once Dr. Baca 
saw the MRI results, he thought that the condition was not due to work.  That opinion is 
credible and persuasive.  Claimant has failed to introduce persuasive evidence to ex-
plain how the degenerative findings, for which Dr. Purcell recommends surgery, are the 
result of the work activities of scanning items with the left hand at approximately waist 
height. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an inju-
ry arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
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Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-
fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

2. In this claim, claimant alleges an occupational disease to her left shoulder.  
Section 8-40-201(14), C.R.S. defines "occupational disease" as:  
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.  

 
This section imposes additional proof requirements beyond that required for an acci-
dental injury. An occupational disease is an injury that results directly from the employ-
ment or conditions under which work was performed and can be seen to have followed 
as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax Molybdenum 
Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 P.2d 77 
(Colo. App. 1993).  An accidental injury is traceable to a particular time, place and cause. 
Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 
(1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  
In contrast, an occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health Insti-
tute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the haz-
ardous conditions of employment need not be the sole cause of the disease.  A claimant 
is entitled to recovery if he or she demonstrates that the hazards of employment cause, 
intensify, or aggravate, to some reasonable degree, the disability. Anderson v. 
Brink[Property Owner], 859 P.2d 819 (Colo. 1993).  As found, claimant has failed to 
prove by a preponderance of the evidence that she suffered an occupational disease to 
her left shoulder resulting directly from the employment or conditions under which work 
was performed and following as a natural incident of the work. 
 

ORDER 
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 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 10, 2012   /s/ original signed by:___________ 

Martin D. Stuber 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-884-03 

ISSUES 

 The issues determined herein are respondents’ request to withdraw the admis-
sion of liability and claimant’s petition to reopen based upon a change of condition. 

FINDINGS OF FACT 

1. Claimant is a 50 year-old female who is employed as a Family Service 
Worker for the employer. 

  
2. On October 4, 2010, claimant sustained an admitted injury to her left foot 

and ankle when she was called out to a hallway and hurried to get help for a child.  She 
was turning to the right and then felt a “twinge” in her left ankle or foot.  She continued 
to get help and then returned to her desk.  As she sat at her desk, she realized that her 
left foot or ankle hurt.  She did not immediately report a work injury.   

 
3. On October 5, 2010, claimant reported to the employer that she suffered 

the injury when she “twisted her left foot and ankle.”     
 

4. On October 5, 2010, Physician’s Assistant Schultz, at CCOM, examined 
claimant, who reported that she “turned to her RIGHT and started walking to get assis-
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tance as she turned she felt a ‘twinge’ of pain in her LEFT ankle.”  Claimant reported 
that the pain ran up her leg to the knee and into the left upper leg.  X-rays of the left foot 
and ankle showed chronic changes, but no acute change.  P.A. Schultz stated, “The 
work relatedness is unclear as no specific injury occurred; she became symptomatic in 
the LEFT lower extremity while turning to the RIGHT.”  P.A. Schultz diagnosed an ankle 
sprain and prescribed crutches and physical therapy. 
 

5. On October 7, 2010, P.A. Schultz reexamined claimant.  X-rays had been 
reviewed by a radiologist as showing degenerative changes of the first metatarsal-
phalangeal (“MTP”) joint and degenerative changes of multiple interphlangeal joints.  
Claimant also had an Achilles and plantar calcaneal heel spur.  P.A.Schultz opined, 
“This may be a strain/sprain type of injury, however, I do not have a clear diagnosis re-
lated to her reported mechanism of injury.” 
 

6. On October 15, 2010, P.A. Schultz reexamined claimant, who reported 
new complaints in the left sacroiliac (“SI”) joint area.  P.A. Schultz stated that there was 
a history of left leg pain for which he did not have a clear etiology and work relatedness 
was undetermined.   
 

7. On October 22, 2010, Dr. Richard Nanes, D.O., examined claimant at 
CCOM.  Claimant presented using crutches and complained of severe lumbar and left 
hip pain.  She reported that her left foot and ankle pain had largely resolved.  Dr. Nanes 
documented that claimant's lumbar and left hip pain began on October 15, 2010.  Dr. 
Nanes diagnosed left ankle pain largely resolved and new complaints of lumbar and left 
hip pain.  

 
8. On November 9, 2010, Dr. Nanes reexamined claimant and reported that 

her low back pain was somewhat better and that she was not having left hip pain as of 
that date. She reported that she suffered ankle pain and swelling at the end of the day.  
Dr. Nanes concluded that claimant’s left ankle and foot pain had resolved with continu-
ing complaints of pain in the left lower extremity pain and left-sided back pain that were 
not work-related.  Dr. Nanes determined that claimant was at maximum medical im-
provement (“MMI”) without need for maintenance care, and there was no permanent 
impairment. Dr. Nanes documented, “She relates that she will call her regular doctor to-
day as I think she does need workup for these non-work-related conditions.“  

 
9. On November 12, 2010, claimant presented to Open MRI of Pueblo on re-

ferral from Douglas Duffee, M.D., her personal physician.  Claimant underwent a mag-
netic resonance image (“MRI”) of the left ankle that revealed, “No fracture is evident and 
this is compatible with mild posttraumatic or degenerative change.  There is also mild 
subchondral cyst formation in the distal lateral tibial plateau and adjacent tibial plafond . 
. . compatible with degenerative change or early osteochondral defect formation in the 
lateral talotibial joint posteriorly.”  The report prepared by William Needell, M.D. con-
cluded that there were “no fractures or internal derangement of the ankle is evident.”  
The report noted mild tendinosis in the Achilles tendon and a small plantar calcaneal 
spur,” but signs of acute plantar fasciitis.   
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10. On November 23, 2010, the insurer filed a Final Admission of Liability 

(“FAL”) consistent with Dr. Nanes’ November 9, 2010, report of MMI and no permanent 
impairment.  The FAL denied post-MMI medical care.  Claimant did not file an objection 
to FAL. 
 

11. Dr. Duffee referred claimant to Dr. Arlin R. Perterson, D.P.M.  On January 
5, 2011, Dr. Perterson recorded a history that claimant had twisted the left ankle on Oc-
tober 4, 2010 and has increased pain since then.  Claimant reported that she felt a 
“pop” at the time of injury.  Dr. Perterson opined that x-rays showed a “Sheppard’s type 
fracture, stable outside of joint, MRI demonstrates subchondyle cyst at the fibula and 
tibia, evidence of osteochondral defects.”  Dr. Perterson diagnosed traumatic arthritis of 
the left ankle and administered an injection in the ankle.  On February 1, 2011, Dr. 
Perterson diagnosed “Ankle DJD post sprain” and again injected the left ankle.  Claim-
ant admitted that the injections provided no relief. 

 
12. On March 16, 2011, Timothy Hall, M.D., performed an independent medi-

cal examination for claimant, who reported that she was essentially running around hur-
riedly to help a child, took a step, and felt something “abnormal” in her left ankle and 
foot.  Dr. Hall documented that claimant had had two cortisone shots by Dr. Peterson 
that “were not helpful.”  Claimant reported that she was having the same pain that she 
had suffered after the work injury, as well as low back pain and left knee pain.  Dr. Hall 
opined that claimant was no longer at MMI.   

 
13. On June 20, 2011, claimant filed her petition to reopen based upon a 

change of condition. 
 
14. On June 28, 2011, Dr. Perterson reexamined claimant, who reported con-

tinued pain in the left ankle.  Dr. Perterson stated that he advised claimant about “pos-
sible OCD repair and to follow up pre-operatively in the next two to three months.”     
 

15. On September 8, 2011, claimant returned to Dr. Nanes for a one-time fol-
low-up evaluation. Dr. Nanes reviewed medical records from Dr. Hall and Dr. Perterson.  
Dr. Nanes documented, “she relates to me that she continues to have severe pain in the 
entire left ankle dorsum of her left foot.”   Dr. Nanes opined, “I continue to have no 
mechanism for her injury complaint.  I have no medical explanation for her complaints 
and no medical explanation for the continued use of her crutches.” He also thought that 
claimant had “a lot of psychological overlay.”  Dr. Nanes concluded that claimant re-
mained at MMI. 
 

16. On October 5, 2011, Dr. Nanes provided a supplemental report in re-
sponse to questions concerning causation, medical care to maintain MMI, and claim-
ant’s use of crutches.  Dr. Nanes stated that there was “no mechanism for her injury” 
and the history claimant provided to Dr. Peterson was different than the history that 
claimant provided to P.A. Schultz and Dr. Nanes.  He noted that the MRI showed sev-
eral chronic changes that are nonwork related conditions.  He added that claimant’s use 
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of crutches was for her non-work-related conditions. 
 
17. At hearing, Dr. Nanes testified consistently with his reports.  He explained 

that the “crux of the matter” was that claimant had her weight on her right foot and felt 
pain in her left foot, which provided no mechanism of injury.  He noted that x-rays and 
MRI of the left foot and ankle showed nothing acute.  Rather, claimant had degenera-
tive, pre-existing problems that he thought were not caused by claimant’s work incident.  
As for the low back and hip pain, Dr. Nanes pointed out that claimant did not draw that 
area of pain in her hand-written pain diagrams.  Accordingly, it was not a matter of 
CCOM failing to document a related injured body-part since the pain diagram was filled 
out by claimant.   Dr. Nanes also noted that on September 8, 2011, claimant was de-
scribing the same condition as she had described to him previously.  He admitted that 
claimant had objected to his determination of MMI on November 9, 2010.    Dr. Nanes 
also explained that the initial x-rays taken immediately after the alleged work incident 
and the MRI of the left ankle on November 12, 2010, both showed no fractures or inter-
nal derangement.  If claimant had such a fracture, he thought that one would see the 
fracture on MRI and it was not on MRI.   Therefore, Dr. Nanes disagreed with Dr. 
Perterson concerning the diagnosis and any need for surgery. Dr. Nanes additionally 
testified that claimant did not have traumatic arthritis in the left ankle because she re-
ceived no benefit from the injections Dr. Perterson provided.   

18. Claimant later testified at hearing that at the time of the incident she felt a 
pop and sharp pain in the ankle immediately.  She further stated that she “felt noise” at 
that time of injury and that she described a “popping and feeling in the ankle” to Dr. 
Nanes and P.A. Schultz.   Claimant admitted at hearing that her pain was the same as 
before.  

19. Respondents have failed to prove by a preponderance of the evidence 
that claimant suffered no work injury on October 4, 2010.  Dr. Nanes is not persuasive 
that no mechanism of injury exists for a left foot or ankle injury.  Much was made of the 
assumption that claimant had her weight on her right foot at the time that she suffered a 
left foot or ankle injury.  The record evidence does not demonstrate that claimant had 
her weight on her right foot.  Indeed, the trier-of-fact finds it logical that claimant would 
have her weight on her left foot as she turns to her right by stepping with the right foot.  
She then again placed her left foot down and felt a “twinge” in the left foot or ankle.  PA 
Schultz diagnosed a left foot and ankle sprain.  Dr. Nanes repeated the same diagnosis 
at the time of his MMI determination.  The weight of the record evidence does not 
demonstrate that there was no work injury at all. 

20. Claimant has failed to prove by a preponderance of the evidence that she 
suffered a change of condition since the MMI determination and FAL.  The record evi-
dence demonstrates that claimant was still symptomatic at the time of the MMI determi-
nation by Dr. Nanes.  Dr. Nanes concluded that claimant’s left ankle sprain and left foot 
sprains had resolved.  Claimant still reported pain and swelling in her ankles.  Dr. Nanes 
even admitted that claimant disagreed with his MMI determination and expressed that 
she was going to her personal physician.  For some reason, the parties chose not to 
provide any of the medical records from Dr. Duffee, but he had to see claimant shortly 
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after the MMI determination by Dr. Nanes.  He referred claimant for the MRI of the left 
ankle, which was performed on November 12, 2010.  Indeed, at the one-time reexami-
nation by Dr. Nanes on September 8, 2011, claimant reported the continued same pain.  
The subsequent medical reports do not demonstrate that claimant’s condition changed; 
they merely reflect that Dr. Perterson diagnosed traumatic arthritis of the left ankle and 
injected the ankle, with no change in symptoms.  Dr. Perterson’s records do not actually 
recommend ankle surgery; they merely note that such surgery is possible.  The parties 
have disputed whether the arthritic changes and possible fracture in the left ankle are 
due to the work injury.  The initial burden for claimant, however, is to prove that her 
condition has changed since she was placed at MMI and failed to obtain a Division In-
dependent Medical Examination to challenge that MMI determination.  She has failed to 
carry that burden. 

 

CONCLUSIONS OF LAW 

1. As a general matter, claimant must prove that she is a covered employee 
who suffered an injury arising out of and in the course of employment.  Section 8-41-
301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  Nevertheless, section 8-43-201, C.R.S., as 
amended, places the burden of proof on respondents to prove the request to withdraw 
the FAL.  Respondents request to withdraw the FAL because they assert that claimant 
never suffered a work injury arising out of and in the course of her employment.  As 
found, respondents have failed to prove by a preponderance of the evidence that claim-
ant suffered no work injury on October 4, 2010.  Consequently, respondents’ request to 
withdraw the FAL must be denied. 

2. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. 
App. 1996) (noting that change in condition has been construed to mean a change in 
the physical condition of an injured worker). Reopening is appropriate when the degree 
of permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  Claimant has the burden of proving these requirements, see Osborne v. Indus-
trial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that her change 
of condition is the natural and proximate consequence of the industrial injury, without 
any contribution from another separate causative factor.  Vega v. City of Colorado 
Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, claimant 
has failed to prove by a preponderance of the evidence that she suffered a change of 
condition since the MMI determination and FAL.  Consequently, claimant’s petition to 
reopen must be denied. 
 

ORDER 



 78 

 It is therefore ordered that: 

1. Respondents’ request to withdraw the admission of liability is denied and 
dismissed. 

2. Claimant’s petition to reopen based upon a change of condition is denied 
and dismissed. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 10, 2012   /s/ original signed by:____________ 

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-647 

ISSUE 

 Whether Claimant has established by a preponderance of the evidence that he 
suffered a compensable lower back injury during the course and scope of his employ-
ment with Employer on October 13, 2011 or October 15, 2011. 

STIPULATION 

The parties agreed that Claimant earned an Average Weekly Wage (AWW) of 
$571.26. 

FINDINGS OF FACT 

1. Employer is a private country club that serves meals to its members.  
Claimant worked for Employer as a sous chef.  His job duties involved food preparation 
and cooking of various items that are typically found in commercial kitchens.  
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2. Claimant testified that on October 13, 2011 he was unloading a box of 
French fries from a delivery cart into a freezer.  While he was lifting the approximately 
30 pound box of French fries he experienced a sharp, shooting pain in his lower back 
and down his legs.  Claimant remarked that he advised his supervisor and executive 
chef [Executive Chef] and sous chef [Sous Chef] that he felt back pain after lifting the 
box of fries. 

3. On October 15, 2011 Claimant made a batch of clam chowder in a “rondo” 
pot at the sauté station.  After preparing the chowder, Claimant and Mr. [Sous Chef] 
poured the chowder from the “rondo” pot into a five gallon bucket.  Claimant commented 
that while pouring the clam chowder approximately one cup spilled onto the floor. 

4. Claimant explained that he carried the bucket of clam chowder to a differ-
ent part of the kitchen to place the bucket into an ice bath in a sink.  He stated that while 
returning to the sauté station he slipped on the spilled chowder and fell to the floor.  
While falling, Claimant scraped his right arm on a cutting board. 

5. Claimant recounted that approximately 20 minutes after the fall he began 
to experience numbness and tingling in his lower back and legs.  Claimant called his 
mother, who is a nurse, and inquired about his numbness and tingling.  He also in-
formed Mr. [Sous Chef] that he was suffering numbness and tingling.  After Claimant 
took a work break he left for the evening at approximately 8:15 p.m.  

6. On October 16, 2011 Claimant’s mother called Mr. [Executive Chef] and 
reported that Claimant had injured his back on October 13, 2011 while lifting a box of 
fries and October 15, 2011 when he slipped and fell.  Mr. [Executive Chef] directed 
Claimant to Concentra Medical Centers for treatment.  However, because Concentra 
was closed on Sundays, Claimant visited the emergency room at Penrose Memorial 
Hospital.  He reported that he had suffered a lifting injury on October 13, 2011 and a slip 
and fall injury on October 15, 2011 to his lower back.  Claimant was diagnosed with 
lumbar stenosis and a herniated disc.  On October 25, 2011 he underwent lumbar fu-
sion surgery for his condition. 

7. In 2006 while working for a different employer as a pastry chef Claimant 
sustained a work-related lower back injury.  In August 2006 Claimant underwent a L4-
L5 microdiscectomy.  In February 2007 he underwent a L4-L5 fusion.  Claimant reached 
Maximum Medical Improvement (MMI) for his lower back injury in January 2008.  He 
was assigned a 25% impairment rating and released to full duty work without re-
strictions.  Claimant testified that between 2008 and October 13, 2011 he did not expe-
rience any lower back problems. 

8. Mr. [Executive Chef] testified that Employer has a security system in its 
building that includes a camera located in the kitchen.  The kitchen camera shows most, 
but not all, of Employer’s kitchen area. 

9. The security video shows the food order, including a stack of boxes about 
4-5 feet tall, which was delivered to Employer’s kitchen on October 13, 2011.  Mr. [Ex-
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ecutive Chef] testified that the stack of boxes was near the walk-in cooler but was not 
blocking the cooler door.  He stated that the 30 pound box of fries was the heaviest item 
in the stack.  The box of fries was at the bottom of the stack and lighter boxes contain-
ing produce and other food items were on top of the box. 

10. The security video shows that Claimant put away the smaller boxes above 
the box of fries then pushed the box of fries with his foot approximately 10 feet across 
the floor to a freezer.  The video shows that Claimant did not bend to lift the box of fries 
and did not have any obvious difficulty sliding the box across the floor with his foot.  At 
the freezer Claimant opened the box of fries but the open freezer door partly obstructs 
the view of his actions.  Mr. [Executive Chef] explained that Claimant unloaded six indi-
vidual five pound bags of fries from the box into the freezer.  He remarked that Claimant 
did not report any lower back injury on October 13, 2011. 

11. The security video of October 15, 2011 depicts a partly obstructed view of 
the sauté station at the far end of the kitchen.  Claimant and Mr. [Sous Chef] are visible 
at the sauté station.  Claimant takes the “rondo” pot from the sauté station to a cleaning 
area and returns to the station.  He then carries a five-gallon plastic bucket of chowder 
from the sauté station to the sink that has an ice bath.  Claimant walks from the sink to 
an area along the cooking line near the freezer.  He then returns to the sauté station.  
The security video does not depict any slip and fall.  Mr. [Executive Chef] commented 
that Claimant mentioned tired legs but did not report any slip and fall on October 15, 
2011. 

12.  Mr. [Executive Chef] testified that on Sunday, October 16, 2011 he re-
ceived a telephone call from Claimant’s mother.  She told him that Claimant required 
medical attention because of an incident at work.  However, Claimant’s mother did not 
provide any specifics about the incident.  Mr. [Executive Chef] advised Claimant’s 
mother that Concentra was Employer’s authorized medical provider. 

 13. Mr. [Sous Chef] testified that he was aware that Claimant had back 
problems prior to October 13, 2011.  He stated that on one occasion prior to October 
13, 2011 Claimant told him that he needed a cortisone injection in his back for pain.  Mr. 
[Sous Chef] remarked that, due to Claimant’s back condition, he would typically put 
away food orders because of required lifting.  He testified that on October 13, 2011 he 
did not stock the food order because he was particularly busy. 
 
 14. Mr. [Sous Chef] testified that the stack of food boxes delivered to 
Employer’s kitchen on October 13, 2011 did not block the walk-in cooler.  He explained 
that Claimant put away the lighter boxes and then pushed the box of French fries with 
his foot toward the freezer.  Claimant then unloaded the individual bags of fries.  He 
testified that Claimant never complained of pain to him on October 13, 2011 and never 
mentioned any injury. 
 
 15. Mr. [Sous Chef] commented that on October 15, 2011 Claimant made 
clam chowder in the “rondo” pot at the sauté station.  He helped Claimant pour the clam 
chowder into a plastic bucket and Claimant carried the bucket to the ice bath.  Mr. [Sous 
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Chef] explained that he worked in the same area with Claimant and never saw a slip 
and fall.  However, Claimant stated that his legs were numb and Mr. [Sous Chef] told 
him to take a break.  Later in the shift Claimant again remarked that his legs were numb 
and Mr. [Sous Chef] advised him to go home early.  Mr. [Sous Chef] commented that 
Claimant never informed him of a slip and fall or that the leg numbness was connected 
to his work activities. 
 
 16. On February 9, 2012 Claimant underwent an independent medical 
examination with Annu Ramaswamy, M.D.  On June 5, 2012 the parties conducted the 
pre-hearing evidentiary deposition of Dr. Ramaswamy.  Dr. Ramaswamy noted that he 
examined Claimant, reviewed medical records and viewed the security videos. 
 
 17. Dr. Ramaswamy testified that in regard to the October 13, 2011 incident 
Claimant stated that, after he bent over to pick up the a box of French fries, he 
experienced back pain and discomfort in both legs.  However, Dr. Ramaswamy 
remarked that the security video did not reveal that Claimant was suffering pain and 
there was no alteration in Claimant’s gait. 
 
 18. In regard to the October 15, 2011 slip and fall incident Claimant told Dr. 
Ramaswamy that within 15 minutes of the fall he had a significant increase in lower 
back pain with numbness and tingling in his thighs.  However, Dr. Ramaswamy 
commented that the October 15, 2011 security video showed that Claimant had a 
normal gait with no signs of pain. 
 
 19. Dr. Ramaswamy summarized that the security videos showed that the 
October 13, 2011 and October 15, 2011 events described by Claimant did not occur.  
Claimant did not demonstrate any sign of injury or pain during the relevant time periods.  
Dr. Ramaswamy remarked that Claimant’s need for treatment after October 16, 2011 
was thus not caused by the October 13, 2011 and October 15, 2011 events described 
by Claimant. 
 
 20. Dr. Ramaswamy described Claimant’s preexisting condition from his 2006 
work-related lower back injury.  He explained that Claimant had a 2006 surgery followed 
by an L4-L5 fusion in February 2007.  After those surgeries, a July 2007 MRI showed 
disc extrusions, desiccation, bulging and degenerative disc disease at various levels of 
Claimant’s spine.  Dr. Ramaswamy explained that, following a fusion, an individual puts 
more pressure on the levels above and below the fused area and that degeneration 
caused by activities of daily living can lead to worsening and need for further treatment.  
Therefore, Claimant’s condition was likely the result of ongoing degeneration due to his 
preexisting condition. 
 
 21. Claimant has failed to establish that it is more probably true than not that 
he suffered a compensable work-related injury during the course and scope of his 
employment with Employer on either October 13, 2011 or October 15, 2011.  The 
security video from October 13, 2011 shows that Claimant put away the smaller boxes 
above the box of fries then pushed the box of fries with his foot approximately 10 feet 
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across the floor to a freezer.  The video shows that Claimant did not bend to lift the box 
of fries and did not have any obvious difficulty sliding the box across the floor with his 
foot.  Claimant then unloaded six individual, five pound bags of fries from the box into 
the freezer.  Moreover, Mr. [Sous Chef] testified that Claimant never complained of pain 
to him on October 13, 2011 and never mentioned any injury.  Dr. Ramaswamy testified 
that in regard to the October 13, 2011 incident Claimant stated that, after he bent over 
to pick up the a box of French fries, he experienced back pain and discomfort in both 
legs.  However, Dr. Ramaswamy remarked that the security video did not reveal that 
Claimant was suffering pain and there was no alteration in Claimant’s gait. 
 
 22. In the October 15, 2011 video Claimant takes the “rondo” pot from the 
sauté station to a cleaning area and returns to the station.  He then carries a five-gallon 
plastic bucket of chowder from the sauté station to the sink that has an ice bath.  
Claimant walks from the sink to an area along the cooking line near the freezer and then 
returns to the sauté station.  The security video does not depict any slip and fall.  
Furthermore, Mr. [Sous Chef] explained that on October 15, 2011 he helped Claimant 
pour clam chowder into a plastic bucket and Claimant carried the bucket to the ice bath.  
Mr. [Sous Chef] explained that he worked in the same area with Claimant and never 
saw a slip and fall.  Although Claimant later stated that his legs were numb, Mr. [Sous 
Chef] commented that Claimant never informed him of a slip and fall or that the leg 
numbness was connected to his work activities.  Dr. Ramaswamy commented that the 
October 15, 2011 security video showed that Claimant had a normal gait with no signs 
of pain.  He summarized that the security video showed that the October 13, 2011 and 
October 15, 2011 events described by Claimant did not occur.  Claimant did not 
demonstrate any sign of injury or pain during the relevant time periods.  Accordingly, 
Claimant’s work activities on October 13, 2011 and October 15, 2011 did not aggravate, 
accelerate or combine with a preexisting condition to produce a need for medical 
treatment. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
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as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one 
of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. A pre-existing condition or susceptibility to injury does not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-existing 
condition to produce a need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a claimant experiences 
symptoms while at work, it is for the ALJ to determine whether a subsequent need for 
medical treatment was caused by an industrial aggravation of the pre-existing condition 
or by the natural progression of the pre-existing condition.  In re Cotts, W.C. No. 4-606-
563 (ICAP, Aug. 18, 2005). 

 6. As found, Claimant has failed to establish by a preponderance of the evi-
dence that he suffered a compensable work-related injury during the course and scope 
of his employment with Employer on either October 13, 2011 or October 15, 2011.  The 
security video from October 13, 2011 shows that Claimant put away the smaller boxes 
above the box of fries then pushed the box of fries with his foot approximately 10 feet 
across the floor to a freezer.  The video shows that Claimant did not bend to lift the box 
of fries and did not have any obvious difficulty sliding the box across the floor with his 
foot.  Claimant then unloaded six individual, five pound bags of fries from the box into 
the freezer.  Moreover, Mr. [Sous Chef] testified that Claimant never complained of pain 
to him on October 13, 2011 and never mentioned any injury.  Dr. Ramaswamy testified 
that in regard to the October 13, 2011 incident Claimant stated that, after he bent over 
to pick up the a box of French fries, he experienced back pain and discomfort in both 
legs.  However, Dr. Ramaswamy remarked that the security video did not reveal that 
Claimant was suffering pain and there was no alteration in Claimant’s gait. 

 7. As found, in the October 15, 2011 video Claimant takes the “rondo” pot 
from the sauté station to a cleaning area and returns to the station.  He then carries a 
five-gallon plastic bucket of chowder from the sauté station to the sink that has an ice 
bath.  Claimant walks from the sink to an area along the cooking line near the freezer 
and then returns to the sauté station.  The security video does not depict any slip and 
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fall.  Furthermore, Mr. [Sous Chef] explained that on October 15, 2011 he helped 
Claimant pour clam chowder into a plastic bucket and Claimant carried the bucket to the 
ice bath.  Mr. [Sous Chef] explained that he worked in the same area with Claimant and 
never saw a slip and fall.  Although Claimant later stated that his legs were numb, Mr. 
[Sous Chef] commented that Claimant never informed him of a slip and fall or that the 
leg numbness was connected to his work activities.  Dr. Ramaswamy commented that 
the October 15, 2011 security video showed that Claimant had a normal gait with no 
signs of pain.  He summarized that the security video showed that the October 13, 2011 
and October 15, 2011 events described by Claimant did not occur.  Claimant did not 
demonstrate any sign of injury or pain during the relevant time periods.  Accordingly, 
Claimant’s work activities on October 13, 2011 and October 15, 2011 did not aggravate, 
accelerate or combine with a preexisting condition to produce a need for medical treat-
ment.  

  
 
 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge en-

ters the following order: 
 

Claimant’s request for Workers’ Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to Re-
view, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 10, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-857-851-01 

ISSUES 

 The issues determined herein are compensability, average weekly wage, tempo-
rary total disability (“TTD”) benefits, and disfigurement benefits.  The parties stipulated 
that the employer was uninsured for workers’ compensation liability. 

FINDINGS OF FACT 

1. Claimant was employed by the employer in Colorado to demonstrate cut-
lery in retail stores.  Claimant worked for the employer off and on for about six years. 

2. The employer provided training for claimant about how to do the cutlery 
demonstrations. 

3. The employer directed claimant about the locations for him to perform the 
demonstrations. 

4. The employer paid claimant directly based upon a straight commission of 
22% of the gross sales of product.   

5. Claimant has proven by a preponderance of the record evidence that claim-
ant was an employee.  The employer provided training and tools, established quality 
standards, supervised claimant, dictated the time of performance, paid claimant personally 
for his earned wages, and retained the right to terminate claimant’s employment.  Claimant 
had no trade or business name and had no independent business of performing cutlery 
demonstrations.  Claimant had no trade or business name and had no independent busi-
ness of performing cutlery demonstrations.  The employer argued that they had obtained 
an IRS opinion that claimant was an independent contractor, but they failed to place any 
such opinion in record evidence.  In any event, such an opinion would merely be one fac-
tor to consider in the balancing determination that claimant was an employee of this em-
ployer. 

 
6. Claimant earned an average weekly wage of $1,000. 
 
7. The employer sent claimant from Colorado to California in February 2011 

to work.  Claimant had to stay at a motel in *M, CA and awoke on February 27, 2011, 
with bed bug bites.  This was a separate work injury in WC No. 4-857-850.   

 
8. On February 27, 2011, claimant obtained medical care at MFA Medical 

Group in *M, CA, where he was given a prescription for a lotion to use on the bite loca-
tions. 

 
9. The employer sent claimant to Las Vegas, Nevada, to perform demonstra-

tions.  One of his assigned locations was in a retail store on an Air Force Base.  Claim-
ant stayed in a motel while on travel status for the employer. 
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10. On March 28, 2011, claimant suffered an injury arising out of and in the 
course of his employment with this employer.  He awoke with new bed bug bites on his 
arms, sides, and hands.  He had painful bites and also suffered phlegm production, na-
sal discharge, and a sore throat. 

11. Claimant did not seek additional medical treatment due to this new injury, 
but he used the lotion that had been prescribed on February 27, 2011. 

12. Claimant called his contact person on the Air Force Base and was in-
structed not to show up due to his condition.  Claimant then called the employer’s cor-
porate office and was informed that he had to show up for the demonstration as sched-
uled.  The employer orally threatened claimant with termination of his employment. 

13. Due to the effects of his March 28, 2011, work injury, claimant was unable 
to perform the usual work duties for the employer commencing March 28, 2011. 

14. The employer then terminated claimant’s employment. 

15. The employer was uninsured for workers’ compensation liability on the 
date of injury. 

16. Claimant has a serious and permanent bodily disfigurement normally ex-
posed to public view, described as two light red scars on the upper right arm and three 
dark red scars on the left forearm.  Considering the size, location, and general appear-
ance of the disfigurement, the Judge determines that claimant is entitled to $1,000 for 
disfigurement benefits. 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).   

2. Section 8-40-202(2)(a), C.R.S. provides that an individual performing ser-
vices for another is deemed to be an employee: 
 

[U]nless such individual is free from control and direction in the perfor-
mance of the service, both under the contract for performance of service 
and in fact and such individual is customarily engaged in an independent 
trade, occupation, profession, or business related to the service per-
formed. 
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Section 8-40-202(2)(b)(II), C.R.S. then sets forth nine factors to balance in determining if 
claimant is an employee or is independent.  See Carpet Exchange of Denver, Inc. v. In-
dustrial Claim Appeals Office, 859 P.2d 278 (Colo. App. 1993).   
 

3. Claimant initially argues that the employer is precluded from contesting 
the fact that claimant has already been determined to be an employee of the employer 
by virtue of the May 17, 2012, Summary Order by Judge Walsh in WC 4-857-850-02.  
Issue preclusion may be invoked in workers’ compensation proceedings.   Sunny Acres 
Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).  Issue preclusion precludes relitigation of 
an issue where: (1) the issue precluded is identical to an issue actually and necessarily 
adjudicated in the prior proceeding; (2) the party against whom estoppel is sought was a 
party to or in privity with a party to the prior proceeding; (3) there was a final judgment 
on the merits in the prior proceeding; and (4) the party against whom the doctrine is as-
serted had a full and fair opportunity to litigate the issue in the prior proceeding.  Pome-
roy v. Waitkus, 183 Colo. 344, 517 P.2d 396 (1973).  Claimant is correct that the doc-
trine of issue preclusion applies to preclude relitigation of claimant’s employment status 
with the employer as of March 28, 2011.  All of the requirements of issue preclusion 
have been met. 

 
4. Alternatively, in this case, as found, the record evidence demonstrates that 

the balance of factors in section 8-40-202(2)(b)(II), C.R.S. clearly establishes that claimant 
was an employee.  Respondent provided training and tools, established quality standards, 
supervised claimant, dictated the time of performance, paid claimant personally for his 
earned wages, and retained the right to terminate claimant’s employment.  Claimant had 
no trade or business name and had no independent business of performing cutlery 
demonstrations.   
 

5. As found, claimant has proven by a preponderance of the evidence that he 
suffered an injury on March 28, 2011, arising out of and in the course of his employment 
with the employer.  Claimant was in “travel status” on the date of injury.  He had not en-
gaged in a deviation from his travel for the benefit of the employer.  Consequently, claim-
ant’s injury is compensable.  Pacesetter Corp. v. Collett, supra. 
 

6. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
 

7. Section 8-42-102(2), C.R.S., sets forth certain methods of calculating the 
average weekly wage.  Section 8-42-102(3), C.R.S., permits the ALJ discretion in the 
method of calculating the average weekly wage if the nature of the employment or the 
fact that the injured employee has not worked a sufficient length of time, has been ill or 
self-employed, or for any other reason, the specific methods do not fairly compute the 
average weekly wage.  Benchmark/Elite Inc. v. Simpson, 232 P.3d 777 (Colo. 2010); 
Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).   As found, claimant’s 
average weekly wage was $1,000. 
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8. As found, commencing March 28, 2011, claimant was unable to return to 
the usual job due to the effects of the work injury.  Consequently, claimant is “disabled” 
within the meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver 
v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave work, 
and claimant missed more than three regular working days.  TTD benefits continue until 
the occurrence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 
 

9. Pursuant to section 8-42-108, C.R.S., claimant is entitled to an award of 
$1,000 for serious and permanent bodily disfigurement normally exposed to public view.   
 

10. Pursuant to section 8-43-408(1), C.R.S., claimant is entitled to an addi-
tional 50% in TTD and disfigurement benefits due to the employer’s failure to insure for 
workers’ compensation liability on the date of injury.  Consequently, claimant’s TTD 
benefits, which would normally be 2/3 of his $1,000 average weekly wage, are instead 
increased by 50% to $1,000 per week.  Similarly, claimant’s $1,000 lump sum disfig-
urement award is increased by 50% to $1,500. 
 

11. Section 8-43-408(2), C.R.S., requires that an uninsured employer post a 
bond or certificate of deposit for the present value of all of the unpaid compensation and 
benefits.  WCRP 9-5 provides that the trustee is to be the Subsequent Injury Fund in the 
Division of Workers’ Compensation.  Pursuant to WCRP 9-5, the ALJ has calculated a 
total of $71,929.98 for past-due TTD benefits and disfigurement benefits.  There is no 
present value discount for these past-due amounts. 

 

ORDER 

 It is therefore ordered that: 

1. The employer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for the March 28, 2011, work injury. 

2. The employer shall pay to claimant TTD benefits at the rate of $1,000 per 
week, including the additional liability for failure to insure, commencing March 28, 2011, 
and continuing thereafter until modified or terminated according to law. 

3. The employer shall pay to claimant $1,500 in one lump sum, for disfig-
urement benefits, including the additional liability for failure to insure. 

4. The employer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

5. The employer shall: 
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 a. Within ten (10) days of the date of service of this order, depos-
it the sum of $72,000 with the trustee, Subsequent Injury Fund Unit of the 
Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention: Sue Sobolik, to secure the payment of all unpaid 
compensation and benefits awarded, or in lieu thereof, 
 
 b. Within ten (10) days of the date of service of this order, file a 
bond in the sum of $72,000 with the Division of Workers' Compensation 
within ten (10) days of the date of this order: 
 
  (1) Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' Compensation or 
 
  (2) Issued by a surety company authorized to do busi-
ness in Colorado. 
 
  The bond shall guarantee payment of the compensation and 
benefits awarded. 
 
 IT IS FURTHER ORDERED:  That the employer shall notify the Di-
vision of Workers' Compensation of payments made pursuant to this or-
der. 
 
 IT IS FURTHER ORDERED:  That the filing of any appeal, includ-
ing a petition for review, shall not relieve the employer of the obligation to 
pay the designated sum to a trustee or to file the bond.  Section 8-43-
408(2) C.R.S. 

 
6. All matters not determined herein are reserved for future determination. 

7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 13, 2012   /s/ original signed by:__________ 

Martin D. Stuber 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-846-149-01 

ISSUES 

 Did [TPA]. and *A receive sufficient notice of the hearing such that the ALJ may 
impose penalties on them for alleged violations of the rules of procedure con-
cerning the filing of final admissions of liability? 

 Was the issue of penalties against the employer and the insurer ever properly 
endorsed for hearing such that the ALJ would be justified in imposing penalties 
against them based on the pending application for hearing? 

 What is the “effect” of the final admission of liability filed by the respondents? 

 What is the proper disposition of the claimant’s post-hearing Opposed Motion To 
Stay, Amend Caption And To Consolidate? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

1. The claimant seeks an award of penalties based on the alleged filing of an 
improper Final Admission of Liability (FAL) dated December 14, 2011.  The claimant al-
leges that this FAL was improperly filed in violation of WCRP 1-4 because it was not 
served on the claimant at her correct address and was not served on her attorney.  The 
claimant further asserts that this FAL, which was based on her alleged abandonment of 
the claim, violated WCRP 7-1(B)(3) because the “30 day letter” was not served on her 
attorney and did not comply with the requirement that she be advised in “bold type and 
capital letters” that failure to respond to the letter within 30 days will result in the filing of 
an FAL.  The claimant further alleges that WCRP 7-1(B)(3) was violated because the 30 
day letter was not attached to the December 14 FAL.  Finally, the claimant alleges she 
timely objected to the December 14 FAL, but the respondents violated WCRP 7-
1(B)(3)(C) by improperly filing a General Admission of Liability (GAL) rather than with-
drawing the FAL and providing the claimant an opportunity to attend a medical appoint-
ment. 

2. On February 21, 2012 claimant’s counsel mailed to the Office of Adminis-
trative Courts (OAC) an Application for Hearing and Notice to Set.  The caption on the 
Application listed the claimant, [Employer], LLC as the Employer, and [Insurer] Insur-
ance as the “Respondent.”  This application endorsed the issue of penalties, 
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“Against [TPA]. and adjuster *A for filing and relying upon a 
facially or prima facie invalid or improper Final Admission of 
Liability to sanction claimant for missing appointments that 
she or her attorney did not receive notice of. [sic] pursuant to 
8-42-105(c), 8-43-304, and 8-43-402” 

3. [TPA]. is a third-party administrator.  *A is an insurance adjuster for [TPA]. 

4. The February 21, 2012 application also listed the issue of the “propriety 
and effect of Final Admission of Liability dated 12/14/2011.” 

5. A copy of the Application was sent to *Atty, Esq. and to “*A, Claim Rep., 
[TPA]., Inc., P.O. Box ___.” 

6. On February 23, 2012 *Atty, Esq. entered his appearance as counsel for 
[Insurer] Insurance Co. and [EMPLOYER A], LLC.  Mr. *Atty did not enter his appear-
ance on behalf of [TPA]. and/or adjuster *A. 

7. On March 13, 2012 the OAC sent a Notice of Hearing to claimant’s coun-
sel, *CAtty, Esq. and Mr. *Atty.  The Notice of Hearing was not mailed to [TPA]. or *A.  
The hearing was set for June 1, 2012. 

8. A hearing was conducted on June 1, 2012.  [TPA]. and *A did not appear 
in person or through counsel.  Mr. *CAtty appeared for the claimant and Mr. *Atty ap-
peared for the employer and the insurer. 

9. At the commencement of the hearing the ALJ granted the respondents’ 
oral motion to amend the caption to reflect that the claimant’s employer is [EMPLOYER 
A], LLC, not [Employer], LLC, as appeared on the Notice of Hearing.  This motion was 
granted without prejudice to the claimant’s future right to request penalties or other 
remedies that might be warranted by the use of different employer names during the 
course of this claim.  

10. No testimonial evidence was received at the June 1, 2012 hearing.  How-
ever, documentary evidence was admitted.  Mr. *CAtty and Mr. *Atty then submitted po-
sition statements.  The position statement submitted by Mr. *Atty in the form of a pro-
posed order sometimes mentions the term “respondents” in a manner that suggests that 
Mr. *Atty on June 21, 2012 was referring to the employer and the insurer.  For instance, 
proposed finding of fact 9 states that the “respondents” filed an FAL on December 14, 
2011 denying liability for permanent disability benefits and later filed a GAL on February 
1, 2012 “voluntarily reopening” the claim.  However, Mr. *Atty’s position statement con-
cludes by proposing that the ALJ find the claimant “failed to establish that any penalty is 
appropriate against respondent [TPA] or the adjuster *A.”  (Emphasis added.) 

11. On July 12, 2012 the ALJ issued an Order to File Supplemental Position 
Statements.  This order observed that the Application listed the issue of penalties 
against [TPA]. and *A and that neither of these parties was listed on the Notice of Hear-
ing.  The order also observed that Mr. *Atty had not entered his appearance on behalf of 
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[TPA]. or *A.  The order directed the parties to file supplemental position statements 
concerning whether or not there is any statutory basis to impose penalties against 
[TPA]. and/or *A when they had not been provided notice of the hearing and had not 
appeared.  The parties were also directed to brief the questions of whether any issue 
was ever endorsed raising penalties against the employer and the insurer, and if so, 
what legal basis exists for imposing liability on the employer and insurer for the alleged 
actions of [TPA]. and/or *A. 

12. On July 20, 2012, claimant’s counsel filed an Opposed Motion to Stay, 
Amend Caption, and to Consolidate.  The ALJ infers this motion was filed in response to 
the Order to File Supplemental Position Statements, although it is not actually a position 
statement.  Attached to this motion is an Application for Hearing, dated July 20, 2012, 
identifying [TPA]., Third Party Administrator as a respondent.  This application was not 
signed by Mr. *CAtty.  The motion states that “quasi-judicial economy of time and re-
sources will best be served by staying ruling on the pending penalty matters , and con-
solidating same for hearing purposes with the like issues endorsed by the attached and 
incorporated Application for Hearing.”  The motion further states that “it is believed” 
based on a conversation between Mr. *CAtty and Mr. *Atty that *Atty’s entry of appear-
ance “should have reflected his representation also of the above named TPA and its ad-
juster herein.”  Finally, the motion cites agency law for the proposition that a principal is 
liable for the acts or omissions of an agent occurring within the scope of the agency.  
The ALJ infers that the claimant is arguing that agency law renders the insurer liable for 
penalties founded on the actions or inactions of [TPA]. and/or *A while adjusting the 
claim.   

13. Mr. *Atty filed a position statement in response to the Order to File Sup-
plemental Position Statements.  Mr. *Atty took the position that no penalties could be 
ordered against [TPA]. and/or *A because they did not receive notice of the hearing and 
were never properly joined as parties to the claim.  Mr. *Atty also argued that penalties 
may not be imposed against the employer and insurer because no such issue was en-
dorsed for hearing, and because § 8-43-304(1), C.R. S. cannot be interpreted as creat-
ing the type of vicarious liability argued for by the claimant. 

14. On February 1, 2012 the respondents filed a GAL “voluntarily” reopening 
the claim and admitting for medical benefits.  The GAL states that the respondents were 
not admitting for temporary disability benefits because the claimant did not miss time  
“beyond the three day waiting period,” and that there was not award for permanent par-
tial disability benefits “at this time.” 

CONCLUSIONS OF LAW 

PENALTIES AGAINST [TPA]. AND/OR *A 

The ALJ concludes that with respect to the Application for Hearing filed on Feb-
ruary 21, 2012, he lacks statutory authority to impose any penalties on [TPA]. and/or *A 
because these parties did not receive notice of the hearing.   
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Section 8-43-211(1)(a) C.R.S., provides that “[A]t least thirty days prior to any 
hearing the office of administrative courts in the department of personnel shall send 
written notice to all parties by regular or electronic mail or by facsimile.”  The notice 
must provide the time, date and place of hearing and inform the parties that they have 
their right to be represented by an attorney or person of their choice.  Similarly, OACRP 
23 provides that an ALJ may not enter an order against a non-appearing party unless 
the judge finds that the notice of hearing was sent to the most recent address provided 
by the non-appearing party, or the notice was sent to an address at which it was likely to 
be received by the non-appearing party, or the non-appearing party in fact received no-
tice of the hearing.  The obvious purpose of these requirements is to afford due process 
to parties whose rights may be affected by an order entered by an ALJ.  See Pueblo 
School District No. 60 v. Clementi, 776 P.2d 1152 (Colo. App. 1989); Hall v. Home Fur-
niture Co., 724 P.2d 94 (Colo. App. 1986). 

Here, the claimant seeks the imposition of penalties against [TPA]. and/or *A for 
actions they took in adjusting the claim.  Obviously, any order assessing penalties 
against these parties would adversely affect their property rights.  However, neither par-
ty was provided any notice of the hearing conducted on June 1, 2012.  Thus, to assess 
penalties against these parties would violate both their statutory and due process rights.  
In these circumstances the ALJ concludes that the claim for penalties against [TPA]. 
and *A must be dismissed without prejudice for lack of notice. 

Because the ALJ disposes of these penalty claims based on lack of notice, it is 
unnecessary to reach the question of whether [TPA]. and/or *A were ever properly 
joined as legal “parties” with respect to the February 21, 2012 Application for Hearing.  
Suffice it to say that this question presents legitimate legal issues that should be con-
sidered in connection with the filing of any future application for hearing. 

PENALTIES AGAINST EMPLOYER AND INSURER 

With respect to the employer and insurer, the ALJ concludes that the February 
21, 2012 Application for Hearing did not raise any issue of their possible liability for 
penalties and consequently that question is not properly before the ALJ.  Therefore no 
such issue can be decided by this order. 

The fundamental elements of due process are notice and the opportunity to be 
heard.  Consequently, when adjudication turns on issues of fact parties must be ap-
prised of all the evidence to be submitted and considered, and they must be given a 
reasonable opportunity in which to confront adverse witnesses and to present evidence 
and argument in support of their position.  Hendricks v. Industrial Claim Appeals Office, 
809 P.2d 1076 (Colo. App. 1990). 

Consistent with the notice requirements of due process OACRP 12 provides as 
follows: 

Issues for hearing may be added before that date of the setting by written 
notice to the OAC and the opposing party.  After the date of the setting, is-
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sues may only be added by written agreement of the parties or order of a 
judge or a designee clerk for good cause shown. 

Section 8-43-304(4), C.R.S. provides that the on an application for hearing the 
“applicant shall state with specificity the grounds on which the penalty is being assert-
ed.” 

The claimant’s application for hearing filed on February 21, 2012 does not explic-
itly endorse the issue of penalties against the insurer and the employer.  Instead, the 
application endorses the issue of penalties “against” [TPA]. and *A.  Further, the claim-
ant’s application does not endorse the issue of penalties against the employer and in-
surer on grounds that agency principles render them liable for the conduct of [TPA]. 
and/or Mr. *A1.  There is not any credible or persuasive evidence that the issue of pen-
alties against the employer and insurer was ever added prior to the setting date or en-
dorsed by order of a judge. 

In these circumstances the ALJ concludes that issue of penalties against the 
employer and insurer was never endorsed as an issue for hearing and is not now 
properly before the ALJ for determination.  As noted in Finding of Fact 9, the claimant’s 
effort to conflate the employer and insurer with [TPA]. and Mr. *A1 has apparently 
caused uncertainty, at least on the part of counsel for the employer and insurer, as to 
which parties the claimant actually wishes to penalize.  The claimant’s failure to identify 
the employer and insurer as the subjects of his penalty claims is amplified by the fact 
that the imposition of penalties on a particular party requires the ALJ to determine 
whether the party acted reasonably with respect to the alleged misconduct.  See Pueblo 
School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996) (whether insurer may 
be penalized is governed by objective standard of negligence measured by the reason-
ableness of the insurer’s action).  The question of whether the employer and insurer 
acted reasonably with respect to the conduct of [TPA]. and Mr. *A1 presents an entirely 
different set of factual issues than the question of whether they acted reasonably in en-
gaging in the conduct.  Finally, the claimant failed to comply with § 8-43-304(4) by not 
pleading agency principles as the theoretical basis for holding the employer and insurer 
liable for the alleged conduct of [TPA]. and/or Mr. *A1. 

SIGNIFICANCE OF FINAL ADMISSION 

The claimant raised the issue of the “propriety and effect” of the FAL.  The claim-
ant’s position statement does not address what is meant by this issue except to allege 
that [TPA]. and *A1 violated WCRP 7-1 by filing the FAL.  The position statement further 
asserts that the respondents acted improperly by failing to “withdraw” the FAL prior to 
filing the February 1, 2012 GAL. . 

Insofar as the claimant is arguing that one or more parties should be penalized 
for the filing of the allegedly improper FAL, that issue is not properly before the ALJ for 
the reasons stated above.   



 95 

Insofar as the claimant is arguing that the FAL did not effectively close the claim 
based on her alleged failure to attend medical appointments, that issue is now moot.  As 
determined in Finding of Fact 13, on February 1, 2012 the respondents filed a GAL 
“voluntarily” reopening the claim and admitting for medical benefits.  The legal effect of 
this admission was to reinstate the respondents’ obligation to pay reasonable and nec-
essary medical benefits, and to comply with other legal requirements stemming from the 
filing of a general admission of liability until such time as those obligations are terminat-
ed by law or order.  Section 8-43-203(2)(d), C.R.S. (once liability is admitted payments 
shall continue according to admitted liability); Rocky Mountain Cardiology v. Industrial 
Claim Appeals Office, 94 P.3d 1182 (Colo. App. 2004).   

Thus, the filing of the GAL by the respondents effectively admitted that if the 
claim was ever closed it is no longer closed and that they are liable to pay continuing 
benefits as may be required by law.  This admission effectively moots any potential de-
fense the respondents may have had against further payment of benefits based on the 
assertion that the claimant’s own conduct closed the claim under the provisions of 
WCRP 7-1.  The FAL also obviates the need to file a petition to reopen in order for the 
claimant to receive additional benefits.  Thus, the claimant is in no way prejudiced, and 
is in fact benefited by the filing of the February 1, 2012 GAL.  There is no issue remain-
ing with respect to the “effect” of the FAL except to the extent it involves the question of 
penalties.   

MOTION TO STAY, AMEND CAPTION AND CONSOLIDATE 

The claimant filed a motion to amend the caption adding [TPA]. as a party to the 
claim, and consolidating the Application for Hearing filed on February 21, 2012 with the 
Application for Hearing filed on July 20, 2012.  The motion is denied. 

The Application for Hearing filed on July 20, 2012 is stricken.  The application 
was not signed by claimant’s counsel.  Therefore it does not comply with OACRP 8(A) 
and (C) because it is incomplete.  Further, the failure to sign the application demon-
strates noncompliance with the certification requirement of § 8-43-211(2)(d), C.R.S.  In 
these circumstances there are not two applications for hearing to consolidate and the 
motion must be denied.   

However, even if the July 20, 2012 application were still pending before the OAC 
the motion to consolidate would be denied.  The claimant’s assertion that consolidation 
would serve the interests of judicial economy is incorrect.  There has already been one 
hearing concerning the February 21, 2012 application, and an additional hearing would 
now be necessary if [TPA]. and Mr. *A1 were added as parties and the applications for 
hearing consolidated.  Although another hearing may occur in the future if a new appli-
cation is filed, the need for an additional hearing could not be avoided by consolidating 
the current applications for hearing.  To the contrary the need to notify [TPA]. and Mr. 
*A1 of the hearing and afford them their due process rights cannot be avoided.  The 
same is true of the employer and the insurer if the claimant alleges penalties against 
them.  
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There is no need to amend the caption to include [TPA]. on the current applica-
tion because [tpa]  was not notified of the June 1, 2012 hearing, the ALJ has denied the 
motion to consolidate and the July 20, 2012 application for hearing was stricken.  The 
same is true of the motion to stay action on the current application for hearing. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The request for the imposition of penalties against [TPA]. and *A is dis-
missed without prejudice for lack of proper notice of the hearing held on June 1, 2012. 

2. The request for the imposition of penalties against the employer and in-
surer is denied without prejudice because this issue was never properly endorsed for 
hearing. 

3. The request for an order determining the “effect” of the Final Admission of 
Liability is denied as moot.  However, the issue of penalties based on the filing of the 
Final Admission of Liability is reserved for future determination. 

4. The claimant’s Opposed Motion To Stay, Amend Caption and Consolidate 
is denied. 

5. The Application for Hearing and Notice to Set dated July 20, 2012 is 
stricken. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 13, 2012 

 
David P. Cain 
Administrative Law Judge 
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 At the conclusion of the hearing, the ALJ ruled from the bench and re-
ferred preparation of a proposed decision to counsel for the Claimant,  giving  
Respondents’ counsel 3 working days after receipt thereof to file electronic objec-
tions as to form.  The proposed decision was filed, electronically, on July 31, 
2012.  On August 8, 2012, counsel for the Respondents filed an objection to the 
proposal, which is well taken.  After a consideration of the proposed decision and 
the objection thereto, the ALJ has modified the proposal and hereby issues the 
following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the Claim-

ant sustained compensable injuries to her low back and teeth as a result of a fall 
at work on January 24, 2011, when the Claimant fell off a counter while cleaning 
a mirror.   Her closed head and right shoulder injuries are admitted.  By paying 
for the Claimant’s treatment for post-traumatic stress disorder (PTSD), the Re-
spondents have made a judicial admission that the PTSD is causally related to 
the January 24, 2011, work-related incident.  There is the additional issue of 
temporary total disability (TTD) from January 24, 2011 and continuing. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant was employed as a janitor performing post-
construction clean up for the Employer. Her job duties included cleaning and 
basic janitorial work. On January 24, 2011, the Claimant and her son were clean-
ing a bathroom at the job site.  The Claimant was standing on top of a bathroom 
countertop wiping down a mirror when she slipped off of the counter falling to the 
ground.  The Claimant landed on her head and suffered numerous injuries, in-
cluding injury to her back.  She also claims injuries to her teeth. 
 
 2. The Claimant’s son, *B, Jr., witnessed the fall and stated that the 
Claimant slipped off the counter and fell onto her head and face.  *B, Jr. stated 
that the Claimant suffered multiple injuries due to the fall, including injuries to her 
back and teeth. 
 
 3. *B, Jr. stated that the Claimant hit her head and had trouble speak-
ing and identifying her injuries.  He drove the Claimant to the emergency room 
(ER) where she was evaluated.  *B, Jr. observed that the Claimant had a bump 
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on her head and swollen eye and that the she was complaining that her mouth 
was injured.  *B, Jr. also stated that the Claimant’s teeth appeared to be dam-
aged after the fall. 
 
Average Weekly Wage 
 
 4. At the commencement of the hearing, the parties stipulated that the 
Claimant’s AWW was $160.00, which yields a temporary total disability (TTD) 
benefit rate of $106.67 per week, or $15.24 per day, and the ALJ so finds.  
 
Injury and Treatment Facts 
 
 5 The Claimant was evaluated at Poudre Valley Hospital on January 
26, 2011.  She presented with a black eye, worsening slurred speech and difficul-
ty walking. 
 
 6. On May 19, 2011, the Claimant was evaluated by Gregory 
Reichhardt, M.D.  Dr. Reichhardt noted that the Claimant had pain in the low 
back.  He indicated no prior back problems.  His notes of the examination of the 
lumbar spine reveal tenderness to palpation of the lumbar spine with no lumbar 
paraspinal muscle spasm, decreased lumbar ROM (range-of-motion).  Dr. 
Reichhardt was of the opinion that the Claimant's low back issues are probably 
not work related.   
 
 7. On July 5, 2011, Dr. Reichhardt noted pain in low back with pain 
extending into both lower extremities.  His notes indicate that he advised the 
Claimant to see her private doctor regarding low back/lower extremity pain. Dr. 
Reichhardt  is of the opinion that the Claimant’s low back is not work related.  Dr. 
Reichhardt does not articulate persuasive reasons for his opinion in this regard. 
For the reasons specified below, the ALJ finds Dr. Reichhardt’s causality opinion 
regarding the non-work relatedness of the Claimant’s back injury less credible 
than Dr. Woodcock’s opinion of work-relatedness. 
 
 8. On July 21, 2011, the Claimant was evaluated by Jonathan Wood-
cock, M.D.  Dr. Woodcock’s notes indicate back pain.  He noted that the Claim-
ant presented with back pain, mostly in her upper back, but some in her lower 
back as well.  Dr. Woodcock’s recommendations included therapy for the back 
and gait. 
 
 9. On August 22, 2011, the Claimant saw Dr. Reichhardt, who noted 
low back pain.  Dr. Reinhardt’s notes reflect that the first indication of difficulty 
with teeth occurred on that date. His notes Indicate that the Claimant noted 
breaking teeth.  He states, “Her son reports that she told multiple providers about 
it, but nobody documented anything about it.”  The ALJ finds it highly unlikely that 
none of the providers documented teeth complaints.  The ALJ can understand 
how one provider could fail to document teeth complaints, but not how all of the 
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providers could fail to do so. 
 
 10. On September 15, 2011, the Claimant again saw Dr. Woodcock, 
who noted that the Claimant reported a broken tooth in the fall and also noted 
back pain.  Dr. Woodcock indicated that the Claimant stated that she reported 
this initially and subsequently, but no one did anything about dental referral.  The 
ALJ does not find credible the Claimant’s indications that she reported teeth 
problems initially and subsequently. 
 
 11. On October 17, 2011, the Claimant again saw Dr. Woodcock, who 
indicated that the Claimant wanted a referral to Jeffery Donner, M.D., for back 
pain.  Dr. Woodcock noted that her pain goes down from her shoulders to her 
thighs and knees.  He also noted a broken tooth.  Dr. Woodcock stated that Mi-
chael P. Grant, M.D., who was treating the Claimant’s right shoulder,  suggested 
an evaluation with Dr. Donner for  the back.   
 
 12. On November 10, 2011, the Claimant was again evaluated by Dr. 
Woodcock.  Dr. Woodcock indicated that “W.C. is denying since Dr. Reichhardt 
didn’t think the low back was related.”  Dr. Woodcock, however, noted that the 
Claimant   “is quite clear she didn’t have back problems prior to the fall.”  Dr. 
Woodcock stated the opinion that the mechanism of the fall injury is certainly 
consistent with her complaints. It is Dr. Woodcock’s opinion that Claimant’s back 
injury is directly related to the fall.  The ALJ finds that Dr. Woodcock’s opinion in 
this regard is more credible than Dr. Reichhardt’s opinion because it is based on 
more familiarity with the Claimant’s medical case and it is consistent with the to-
tality of the evidence and with reason and common sense. 
 
 13. On January 5, 2012, the Claimant was again evaluated by Dr. 
Woodcock. Dr. Woodcock, stated: “Dental: She reports a broken tooth in the orig-
inal fall. She reports that was reported initially and subsequently, but no one did 
anything about a dental referral. This appears to be a matter of historical accura-
cy. I have no reason to disbelieve her report, and will therefore make a dental re-
ferral. They are still waiting for provider/insurance approval. Her teeth are literally 
falling apart. She loses pieces of her teeth. She has central manidular pain.  She 
lost an incisor and a premolar. Her gums bleed with brushing.”  The ALJ infers 
and finds that Dr. Woodcock’s opinion regarding the causal relatedness of the 
Claimant’s teeth is based solely on the Claimant’s statements to Dr. Woodcock, 
and not supported by any underlying, contemporaneous medical documentation.  
Indeed, the ALJ infers and finds that the Claimant has significant dental disease 
that is not attributable to the January 24, 2011 incident, and it is more likely than 
not that the Claimant’s broken front teeth are attributable solely to her underlying 
dental disease. 
 
 14. On November 10, 2011, Dr. Woodcock indicated that the Claimant 
was to see Dr. Donner for a back evaluation and have a dental consult for broken 
tooth.  Dr. Woodcock indicated that “workers’ compensation” is denying the back 
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because Dr. Reichhardt didn’t think it was related.  Dr. Woodcock felt mechanism 
of fall is certainly consistent with the Claimant’s complaints.  He stated that her 
back pain is directly related to her fall. The ALJ finds that dr. Woodcock’s opinion 
concerning the causal relatedness of the back is to a reasonable degree of medi-
cal probability, and it outweighs Dr. Reichhardt’s opinion to the contrary for the 
reasons hereinabove stated. 
 
 15. On January 5, 2012, Dr. Woodcock noted that authorization for her 
back is still pending.  He also noted that the Claimant has “lost several teeth and 
continues to lose pieces.”  As previously found, the loss of these teeth is not 
causally related to the fall incident of January 24, 2011. 
 
 16. The Claimant’s medical treatment is causally related to her injuries 
of January 24, 2011.  Her medical treatment is reasonably necessary to cure and 
relieve the effects of the industrial injury. 
 
 17. All of the Claimant’s medical treatment, as reflected in the evidence 
was authorized and within the authorized chain of referrals. 
 
Temporary Total Disability (TTD) 
 
 18. There has been no release to return to full duty, MMI has not been 
reached, a temporary wage loss is occurring, modified employment has not 
made available to the Claimant, and there has not been an actual return to work, 
thus, she is temporarily and totally disabled. 
 
 19. The ALJ’s courtroom observation of the Claimant causes a plausi-
ble inference that the Claimant is not capable of being employed or earning wag-
es.  Her son’s testimony also establishes that she cannot, and has not, worked, 
since January 24, 2011.  Therefore, the ALJ finds that the Claimant has been 
temporarily and totally disabled from January 25, 2011 and continuing.  She has 
not been declared to be at maximum medical improvement (MMI), nor has she 
actually returned to work or earned wages since that time.  The period from Jan-
uary 25, 2011 through the hearing date, July 24, 2012, both dates inclusive, is 
547 days. 
 
Ultimate Findings 
 
 20. The ALJ has made a rational choice between conflicting evidence, 
i.e., accepting Dr. Woodcock’s causality opinion instead of Dr. Reichhardt’s lack 
of causality opinion.  Therefore, that choice is based on substantial evidence. 
 
 21. The Claimant has proven, by a preponderance of the evidence that 
her back injuries are causally related to the fall of January 24, 2011.  The Claim-
ant has further proven, by preponderant evidence that all of her medical care and 
treatment was, and is, causally related to the injury of January 24, 2011; reason-
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ably necessary to cure and relieve the effects of that injury, and authorized and 
within the chain of authorized referrals.  She has further proven, by preponderant 
evidence, that she has been temporarily and totally disabled since January 24, 
2011 and continuing. 
 
 22. The Claimant has failed to prove, by preponderant evidence that 
her teeth problems, including the lost tooth, are causally related to the fall from 
the counter of January 24, 2011. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 
565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the witness-
es.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The 
weight and credibility to be assigned evidence is a matter within the discretion of 
the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  The same principles concerning credibility determinations that apply to 
lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and/or actions; 
the reasonableness or unreasonableness (probability or improbability) of a wit-
ness’ testimony and/or actions (this includes whether or not the expert opinions 
are adequately founded upon appropriate research); the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest.  
See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 
3:16 (2005).  The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the causality opinions of 
Dr. Woodcock are more persuasive and compelling than those of Dr. Reichhardt, 
and Dr. Woodcock’s opinion regarding causality supports compensability. 
 
Substantial Evidence 
 
 b. An ALJ’s factual findings must be supported by substantial evi-
dence in the record.  Paint Connection Plus v. Indus. Claim Appeals Office, 240 
P.3d 429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals Office, 
131 P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that quantum of pro-
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bative evidence which a rational fact-finder would accept as adequate to support 
a conclusion, without regard to the existence of conflicting evidence.”  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An ALJ’s 
resolution on questions of fact must be upheld if supported by substantial evi-
dence and plausible inferences drawn from the record.  Eller v. Indus. Claim Ap-
peals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As found, the ALJ se-
lected Dr. Woodcock’s causality opinion as more credible,  instead of Dr. 
Reichardt’s opinion. 
  
Compensability of Back, Non-Compensability of Teeth 
 

c. A compensable injury is one that arises out of and in the course of 
employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of causa-
tion. If an industrial injury or occupational disease aggravates or accelerates a 
preexisting condition, the resulting disability and need for treatment is a compen-
sable consequence of the industrial injury. Thus, a claimant's personal suscepti-
bility or predisposition to injury does not disqualify the claimant from receiving 
benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  An in-
jured worker has a compensable new injury if the employment-related activities 
aggravate, accelerate, or combine with the pre-existing condition to cause a need 
for medical treatment or produce the disability for which benefits are sought. § 8-
41-301(1) (c), C.R.S. See Merriman v. Industrial Commission, 120 Colo. 400, 
210 P.2d 448 (1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National 
Health Laboratories v. Indus. Claim Appeals Office, 844 P.2d 1259 (Colo. App. 
1992); Snyder v. Indus. Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  
Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 
[Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., 
W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, the Claimant’s fall from the 
counter on January 24, 2011, caused or aggravated and accelerated her preex-
isting back condition whereby it became a disabling condition.  It did not aggra-
vate or accelerate her preexisting dental condition, which caused her to lose a 
tooth or teeth. 

 
Medical Benefits 
 
 d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s 
medical treatment is causally related to her injuries of January 24, 2011.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects 
of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercan-
tile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Indus. Claim Appeals Of-
fice, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s medical care 
and treatment, as reflected in the evidence, was, and is, reasonably necessary. 
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 e. To be authorized, all referrals must remain within the chain of au-
thorized referrals in the normal progression of authorized treatment.  See Mason 
Jar Restaurant v. Indus. Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); 
One Hour Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 
1995); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  As found,  
 
  Average Weekly Wage (AWW) 
 
 f. As found, the Claimant’s AWW is $160.00, which yields a tempo-
rary total disability (TTD) benefit rate of $106.67 per week, or $15.24 per day. 
 
Temporary Total Disability 
 

 g.  To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that she has 
suffered a wage loss that, “to some degree,” is the result of the industrial disabil-
ity.  § 8-42-103(1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).   When a temporarily disabled employee loses her employment for other 
reasons which are not her responsibility, the causal relationship between the in-
dustrial injury and the wage loss necessarily continues.  Disability from employ-
ment is established when the injured employee is unable to perform the usual job 
effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is true because the employee’s restrictions presumably impair 
her opportunity to obtain employment at pre-injury wage levels.  Kiernan v. 
Roadway Package System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  
The ALJ’s observations in the courtroom, and her son’s testimony, as found, re-
veal that the Claimant is incapable of earning wages, thus, she is temporarily and 
totally disabled.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997) 
[the Claimant’s testimony alone is sufficient to establish a temporary “disability”]. 

      h. Once the prerequisites for TTD are met (e.g., no release to return 
to full duty, MMI has not been reached, a temporary wage loss is occurring,  
modified employment is not made available, and there is no actual return to 
work) TTD benefits are designed to compensate for a 100% temporary wage 
loss.  As found, these prerequisites have been met.  See Eastman Kodak Co. v. 
Industrial Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 
799 P. 2d 461 (Colo. App. 1990).  As further found, the Claimant has been tem-
porarily and totally disabled since January 25, 2011 and continuing. 
Burden of Proof 

 
i. The injured worker has the burden of proof, by a preponderance of 

the evidence, of establishing the compensability of an industrial injury and enti-
tlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).  A “preponderance of the evidence” is that quantum of evi-
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dence that makes a fact, or facts, more reasonably probable, or improbable, than 
not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 
3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-
483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see *B v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence 
of a contested fact is more probable than its nonexistence.”  Indus. Claim Ap-
peals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant has 
sustained her burden on all issues with the exception of the causal relatedness of 
her teeth problems. 
 

ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant’s back injuries of January 24, 2011 are compensable.  
Her teeth problems are not compensable. 
 
 B. The Respondents shall pay al the costs of authorized, causally re-
lated and reasonably necessary medical care and treatment for the Claimant’s 
January 24, 2011 injuries, subject to the Division of Workers Compensation Med-
ical Fee Schedule. 
 
 C. The Respondents shall pay the Claimant temporary total disability 
benefits  of $106.67 per week, or $15.24 per day, from January 25, 2011 through 
the hearing date, July 24, 2012, both dates inclusive, a total of 547 days, in the 
aggregate amount of $8, 336.28, which is payable retroactively and forthwith.   
From July 25, 2012 and continuing until cessation of benefits as provided by law 
is warranted, the Respondents shall continue paying the Claimant $106.67 per 
week in temporary total disability benefits. 
 
 D. The Respondents shall pay the Claimant statutory interest at the 
rate of eight percent (8%) per annum on all amounts due and not paid when due. 
 
 
 DATED this______day of August 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-832-110-02 

ISSUES 

 The issues determined herein are permanent partial disability (“PPD”) 
benefits and disfigurement benefits.  The parties stipulated to entry of a “general 
order” for medical benefits after maximum medical improvement (“MMI”). 

FINDINGS OF FACT 

1. Claimant was employed as a certified nurse aide for the employer. 
 
2. On June 18, 2010, claimant suffered an admitted work injury when 

she attempted to move a patient, who went down.  Claimant felt a pull in her left 
shoulder and upper arm region.   

 
3. On June 21, 2010, Dr. [Agency] examined claimant and diagnosed 

a shoulder strain.  He prescribed medications, referred claimant for physical 
therapy, and imposed work restrictions. 

 
4. Claimant failed to improve and Dr. [Agency] referred claimant to Dr. 

Simpson.  An August 2, 2010, magnetic resonance image (“MRI”) of the left 
shoulder revealed a tear of the supraspinatus tendon. 

 
5. On September 3, 2010, Dr. Simpson performed surgery to repair 

the left rotator cuff tear and to decompress the subacromial impingement. 
 
6. Claimant persisted in reports of pain and restricted range of motion.  

On October 7, 2010, Dr. Dallenbach assumed primary care for claimant, who re-
ported a history of the work injury with the onset of a sudden burn and pop in the 
anterolateral aspect of the left shoulder.  Dr. Dallenbach instructed claimant to 
return to Dr. Simpson. 

 
7. On December 15, 2010, Dr. Simpson diagnosed adhesive cap-

sulitis and referred claimant for a left shoulder arthrogram.  The December 21, 
2010, arthrogram revealed adhesive capsulitis.   

 
8. Dr. Dallenbach referred claimant to Dr. Weinstein.  On February 17, 

2011, Dr. Weinstein performed surgery on the left shoulder, specifically a capsu-
lar release and subacromial decompression.  Claimant persisted in reporting pain 
and limited range of motion.  

 
9. On May 3, 2011, Dr. Dallenbach reexamined claimant and noted 

hypertonicity of the cervicotrapezial muscles.  He referred claimant to Dr. Wein-
stein to undergo the scheduled manipulation. 
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10. On May 11, 2011, Dr. Weinstein performed a manipulation of the 

left shoulder under anesthesia.  He was able to move the left shoulder passively 
through full range of motion. 

 
11. On May 19, 2011, Dr. Dallenbach reexamined claimant, who re-

ported that she had felt symptoms in her cervicotrapezial area at the time of the 
work injury.  Dr. Dallenbach then referred claimant for x-rays and a MRI of the 
cervical spine. 

 
12. The insurer then filed a general admission of liability in this claim. 
 
13. The June 22, 2011, MRI of the cervical spine revealed osteophytes 

from C3-C7 and severe foraminal stenosis on the right at C4-5. 
 
14. Also on June 22, 2011, Dr. Weinstein replied to an inquiry by the 

insurer and indicated that if electromyography/nerve conduction (“EMG”) studies 
of the left upper extremity are negative, he would attribute any left shoulder range 
of motion loss to pain or self-limitation.  The EMG of the left upper extremity was 
negative. 

 
15. Dr. Dallenbach referred claimant for physical therapy, acupuncture, 

and massage therapy treatment of the cervical area.  Claimant persisted in re-
ports of pain and loss of range of motion in her left shoulder and cervical region. 

 
16. Respondents obtained surveillance video recording of the claimant 

on July 21, July 22, and August 22, 2011.  The video was rather unimpressive.  
Claimant appeared to use her left arm only in a limited way and engaged in no 
use of her left arm that appeared inconsistent with her continuing reports of pain 
and limitations. 

 
17. On August 17, 2011, Dr. Cebrian performed an independent medi-

cal examination for respondents.  Dr. Cebrian found limited left shoulder range of 
motion due to pain.  He found full cervical range of motion.  He concluded that 
claimant had not suffered any cervical spine injury in the work accident.  He 
thought that claimant was at MMI on July 8, 2011 and suffered 8% impairment of 
the left upper extremity due to range of motion limitations in the shoulder. 

 
18. On September 14, 2011, claimant underwent a left shoulder 

arthrogram, which revealed some dye leakage, possibly due to a non-full thick-
ness tear of the supraspinatus.  ON September 22, 2011, Dr. Noonan indicated 
that the arthrogram results were probably the result of the capsular release and 
that claimant did not have a recurrent cuff tear. 
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19. On September 30, 2011, Dr. Weinstein wrote to indicate his 
agreement with the report by Dr. Cebrian.  He thought that claimant was at MMI 
and suffered functional impairment only to her left upper extremity. 

 
20. On November 30, 2011, Dr. Dallenbach determined that claimant 

was at MMI.  He diagnosed chronic left shoulder pain and dysfunction secondary 
to myofascial pathology involving the bilateral cervical and upper thoracic 
paraspinal muscles, left cervical trapezius, and left periscapular soft tissue.  He 
thought that the current conditions were related to the work injury.  Dr. 
Dallenbach determined 18% impairment of the left upper extremity due to loss of 
shoulder range of motion, which converted to 11% whole person.  He also de-
termined 7% whole person impairment due to cervical spine range of motion 
loss.  Dr. Dallenbach combined the impairment to arrive at a total 17% whole 
person impairment. 

 
21. On January 4, 2012, Dr. Weinstein reexamined claimant.  He con-

cluded that claimant suffered myofascial pain and he recommended pain man-
agement.  Dr. Weinstein indicated that clamant did not suffer any cervical injury 
and that her cervical pain was just due to compensation for the injury to the 
shoulder muscles.   

 
22. On March 8, 2012, Dr. Shea performed a Division Independent 

Medical Examination (“DIME”).  Dr. Shea diagnosed left shoulder rotator cuff re-
pair and lysis of adhesions with resulting chronic pain and reduced range of mo-
tion, degenerative disc disease from C4 to C6, and myofascial pain in the poste-
rior cervical musculature and upper left thoracic spine.   Dr. Shea agreed that 
claimant was at MMI on November 30, 2011.  He recommended maintenance 
treatment after MMI with left shoulder injections, continued use of Naprosyn, and 
physician rechecks.  Dr. Shea determined 16% impairment of the left upper ex-
tremity due to loss of shoulder range of motion, which converted to 10% whole 
person impairment.  He also determined that claimant suffered 4% whole person 
impairment to the cervical spine pursuant to Table 53, American Medical Associ-
ation Guides to Evaluation of Permanent Impairment, Third Edition Revised.  Dr. 
Shea explained that this impairment rating was due particularly to the myofascial 
pain.  Dr. Shea also determined 7% impairment due to loss of cervical range of 
motion.  He combined the cervical impairments to arrive at 11% whole person 
impairment.  He combined the 10% whole person impairment for the left shoulder 
with the 11% whole person impairment for the cervical spine to arrive at 20% 
whole person impairment due to the work injury. 

 
23. On May 22, 2012, Dr. Dallenbach reexamined claimant and noted 

chronic left shoulder pain and chronic cervical myofascial pain.  He referred 
claimant to Dr. Noonan for evaluation of the left shoulder and to Dr. Janssen for 
evaluation of the cervical spine. 
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24. On June 25, 2012, Dr. Morreale, rather than Dr. Janssen, evaluated 
claimant’s cervical spine complaints.  Dr. Morreale performed repeat left upper 
extremity EMG studies, which showed bilateral C5 radiculopathy, left greater 
than right.  Dr. Morreale concluded that claimant had suffered a neck injury in the 
work accident and recommended epidural steroid injections to the bilateral C5 
nerve roots. 

 
25. Dr. Dallenbach testified by deposition.  He explained that adhesive 

capsulitis is the formation of scar tissue after the left rotator cuff repair.  He ex-
plained that claimant had suffered myofascial inflammation of the cervical area 
and the left shoulder post surgery.  He explained that the Division of Workers’ 
Compensation Impairment Rating Tips provide for a cervical spine range of mo-
tion rating in the event of severe shoulder pathology with treatment of the cervical 
musculature.  Dr. Dallenbach, however, agreed with Dr. Shea’s determination 
that claimant suffered 4% whole person impairment for a specific disorder of the 
cervical spine pursuant to Table 53.  Dr. Dallenbach confirmed that he found ob-
jective evidence on examination of injury to the bilateral cervicotrapezius soft tis-
sue.  Dr. Dallenbach noted that claimant had suffered a primary injury to the cer-
vical spine as well as the left shoulder at the time of the accident, but she had 
also suffered cervical spine injury as a result of chronic spasm or inflammation of 
the shoulder girdle musculature.   

 
26. Dr. Cebrian testified at hearing consistently with his report.  He ex-

plained that the development of the adhesive capsulitis is common and has defi-
nite stages, with the overall process taking one year to more than two years to 
resolve.  He reiterated that he did not think that claimant had suffered any injury 
to her cervical spine in the work accident.  If she had suffered a neck injury, Dr. 
Cebrian would expect symptoms within a matter of days.  He noted that Dr. 
Dallenbach first recorded cervicotrapezius findings on May 3, 2011.  Dr. Cebrian 
thought that the MRI findings from the cervical spine did not correlate with the 
left-sided neck symptoms.  He agreed that trapezial and scapular symptoms are 
usually expected with the left cuff injury.  He reiterated that claimant’s left shoul-
der range of motion loss is due to muscle weakness or pain.  He agreed that 
claimant might have developed cervical problems over time, but they did not 
happen on the day of the work accident.  He reiterated that he did not think that 
claimant suffered any permanent impairment due to a cervical spine injury.  He 
disagreed with Dr. Morreale because the findings were bilateral.  He thought that 
claimant might have suffered progression of her underlying spondylosis, but it 
was not due to a work injury.  He reiterated that claimant had only a left shoulder 
injury with a residual adhesive capsulitis problem.  Dr. Cebrian admitted, howev-
er, that adhesive capsulitis range of motion loss can affect the muscles proximal 
to the shoulder.  He admitted that myofascial pain syndrome can develop after 
the injury and can be a diagnosis under Table 53.  He did not think that the 
shoulder injury and adhesive capsulitis had aggravated a preexisting cervical 
spine degenerative disc disease.  He reiterated that he thought claimant had 
functional impairment only of the “upper extremity,” which he defined as including 
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the arm and the shoulder girdle muscles.  He agreed that shoulder pain can re-
sult in reduced cervical spine range of motion. 

 
27. Claimant suffered a functional impairment not expressed on the 

schedule of disabilities.  The supraspinatus tear and adhesive capsulitis occurred 
proximal to the glenohumeral joint, which is the proximal end of the arm.  Claim-
ant suffers functional impairment in her ability to move her entire shoulder girdle 
musculature.  Consequently, her impairment due to the left shoulder injury is not 
limited to the arm at the shoulder. 

 
28. Respondents have failed to prove by clear and convincing evidence 

that the 20% whole person impairment determination by Dr. Shea is erroneous.  
The opinions of Dr. Cebrian and Dr. Weinstein do not demonstrate that it is highly 
probable or free from serious or substantial doubt that the 20% impairment de-
termination by Dr. Shea is incorrect.  The record evidence is substantial that 
claimant developed cervical myofascial pain syndrome as a result of the work in-
jury.  Even Dr. Cebrian admitted that condition can develop and can even sup-
port a Table 53 impairment rating.  The opinions of Dr. Dallenbach support the 
determination by the DIME.  It is unnecessary to determine if claimant suffered 
any cervical spine injury on the day of the work accident.  The resulting 
myofascial pain syndrome supports the cervical spine rating by Dr. Shea.  Simi-
larly, Dr. Cebrian’s slightly lower measure of left shoulder range of motion loss 
does not even remotely demonstrate clear and convincing evidence that Dr. 
Shea’s 10% rating for the shoulder is incorrect.  Consequently, claimant suffered 
a total impairment of 20% whole person, as determined by Dr. Shea. 

 
29. Claimant has a serious and permanent bodily disfigurement nor-

mally exposed to public view in the form of six arthroscopic surgery scars on the 
left shoulder.   
 

CONCLUSIONS OF LAW 

1. Section 8-42-107, C.R.S., sets forth two different methods of com-
pensating medical impairment.  Subsection (2) provides a schedule of disabilities 
and Subsection (8) provides a DIME process for whole person ratings.  The 
threshold issue is application of the schedule and this is a determination of fact 
based upon a preponderance of the evidence.  The application of the schedule 
depends upon the “situs of the functional impairment” rather than just the situs of 
the original work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 
803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 
366 (Colo. App. 1996).  As found, claimant suffered a functional impairment not 
expressed on the schedule of disabilities.  Consequently, her impairment due to 
the left shoulder injury is not limited to the arm at the shoulder. 

 
2. The whole person medical impairment determination, including 

causation determinations, by the DIME is binding unless overcome by clear and 
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convincing evidence.  Section 8-42-107(8), C.R.S.; see Qual-Med, Inc. v. Indus-
trial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. John 
Elway Dodge Arapahoe,  W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. 
United Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  
Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Ap-
peals Office, October 29, 1999).  Respondents have a clear and convincing bur-
den of proof to overcome the medical impairment rating determination of the 
DIME.  A fact or proposition has been proved by "clear and convincing evidence" 
if, considering all the evidence, the trier-of-fact finds it to be highly probable and 
free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995).  As found, respondents have failed to prove by 
clear and convincing evidence that the 20% whole person impairment determina-
tion by Dr. Shea is erroneous. 

3. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury, including treatment 
after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 
1992), the Court of Appeals established a two-step procedure for awarding ongo-
ing medical benefits under Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988).  The court stated that an ALJ must first determine whether there is sub-
stantial evidence in the record to show the reasonable necessity for future medi-
cal treatment. If the claimant reaches this threshold, the court stated that the ALJ 
should enter "a general order, similar to that described in Grover."  Claimant 
does not have to prove the need for a specific medical benefit at this time and 
respondents remain free to contest the reasonable necessity of any future treat-
ment.  The parties stipulated to such a “general order” for post-MMI medical ben-
efits.  No specific treatment was stipulated or litigated at the present time.   

4. Pursuant to section 8-42-108(1), C.R.S., claimant is entitled to an 
award for bodily disfigurement benefits. Considering the size, location, and gen-
eral appearance of the disfigurement, as found, the Judge determines that claim-
ant is entitled to $800 in one lump sum for bodily disfigurement benefits. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for her work injury, including treatment 
after MMI. 

2. The insurer shall pay to claimant PPD benefits based upon 20% 
whole person impairment. 
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3. The insurer shall pay to claimant $800 in one lump sum for bodily 
disfigurement benefits. 

4. The insurer shall pay interest to claimant at the rate of 8% per an-
num on all amounts of compensation not paid when due. 

5. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 14, 2012   /s/ original signed by:__________ 

Martin D. Stuber 
Administrative Law Judge 
 
 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-670-02 

 
ISSUES 

 
 Did respondents prove by a preponderance of the evidence that claimant’s 

claim based upon an injury of November 9, 2008, is time-barred by §8-43-
103(2)? 

 Did respondents prove by a preponderance of the evidence that claimant’s 
claim based upon an injury of January 1, 2009, is time-barred by §8-43-
103(2)? 

 Did claimant prove by a preponderance of the evidence that she sustained 
either an acute injury or occupational disease-type injury arising out of and 
within the course of her employment on August 21, 2010? 
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 Did claimant prove by a preponderance of the evidence that she is entitled 
to medical and temporary disability benefits? 

 
FINDINGS OF FACT 

 

Based upon the evidence presented at hearing, the Judge enters the fol-
lowing findings of fact: 

15. Employer operates a retail warehouse business, selling various 
merchandise and food. Claimant has worked for employer for some 7 years, the 
past 4 years as a stocker in the produce department in one of employer’s stores. 
Claimant's current age is 33 years. Claimant testified that she attended school in 
Mexico only through the 8th Grade. While claimant’s primary language is Span-
ish, she also speaks some English. 

16. Claimant’s job as produce stocker involves using a pallet jack to un-
load pallets containing boxes of fruit and vegetables from truck trailers. Claimant 
pulls the pallet jacks from the trailers into a room where she transfers boxes from 
the pallets onto carts, which she uses to transfer the boxes onto the sales floor. 
The boxes of fruit and vegetables weigh some 50 to 60 pounds. 

17. Claimant sustained a discrete lower back injury on November 9, 
2008, while lifting a box of tomatoes, which is denominated W.C. No. 4-880-286.  
Claimant felt an immediate onset of lower back pain and reported her injury to 
employer that same day. Although unsupported by the medical record history, 
claimant testified that her back pain included left-sided symptoms similar to those 
she experienced later in August of 2010. Claimant selected Concentra as her 
designated provider and sought medical treatment for some three weeks. Claim-
ant’s symptoms resolved by December 1, 2008, when her authorized treating 
physician placed her at maximum medical improvement (MMI) and released her 
to regular duty without evidence of permanent medical impairment. 

18. Claimant filed a Workers’ Claim for Compensation (WCC) on Feb-
ruary 24, 2012, which the Division of Workers’ Compensation received on Febru-
ary 29, 2012.  Claimant noted on the WCC that she reported her injury to em-
ployer on November 9, 2008, and returned to work on November 10, 2008.  
Claimant neither lost time from work nor sustained permanent impairment as a 
result of her November 9, 2008, lower back injury. 

19. It is more probably true that claimant understood the nature, seri-
ousness, and probable compensable character of her injury on November 9, 
2008, when she reported it to employer.  Claimant recognized the seriousness of 
her injury on November 9, 2008, since she immediately sought workers’ com-
pensation benefits in the form of medical treatment at Concentra. 
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20. Claimant filed her claim under W.C. No. 4-880-286 with the division 
more than three years after the date of her November 9, 2008, injury. Claimant 
filed her claim under W.C. No. 4-880-286 beyond the 2-year period allowed un-
der §8-43-103(2), C.R.S. 

21. Claimant sustained another discrete lower back injury on January 
1, 2009, while lifting a sack of potatoes, which is denominated W.C. No. 4-880-
287.  Claimant felt an immediate onset of lower back pain and reported her injury 
to employer that same day. Although unsupported by the medical record history, 
claimant testified that her back pain included left-sided symptoms similar to those 
she experienced later in August of 2010. Claimant selected Concentra as her 
designated provider and sought medical treatment for one month. Claimant’s 
symptoms resolved by February 2, 2009, when her authorized treating physician 
placed her at MMI and released her to regular duty without evidence of perma-
nent medical impairment. 

22. It is more probably true that claimant understood the nature, seri-
ousness, and probable compensable character of her injury on January 1, 2009, 
when she reported it to employer.  Claimant recognized the seriousness of her 
injury on January 1, 2009, since she immediately sought workers’ compensation 
benefits in the form of medical treatment at Concentra. 

23. Claimant filed a WCC on February 24, 2012, which the division re-
ceived on February 29, 2012.  Claimant noted on the WCC that she reported her 
injury to employer on January 1, 2009, and returned to work on January 2, 2009.  
Claimant neither lost time from work nor sustained permanent impairment as a 
result of her January 1, 2009, lower back injury. 

24. Claimant filed her claim under W.C. No. 4-880-287 with the division 
more than three years after the date of her January 1, 2009, injury. Claimant filed 
her claim under W.C. No. 4-880-287 beyond the 2-year period allowed under §8-
43-103(2), C.R.S.  

25. Claimant testified that, between 12:00 and 1:00 p.m. on August 21, 
2010, she felt a cramp in her left leg while pulling a box of cucumbers off a cart to 
stock on the wet-wall. Claimant stated that, while she thought the pain would go 
away, it worsened. Claimant however failed to report her injury to employer for 
over a year until September 29, 2011, when she attributed her injury to stacking 
cucumbers on the wet-wall. Claimant testified that she did not report the injury 
because it involved simple leg pain. Claimant’s testimony lacks credibility when 
weighed against her prior conduct of immediately reporting work-related injuries 
on November 9, 2008, and January 1, 2009. Claimant demonstrated by her con-
duct that she understood her obligation to report any injury that occurred at work. 
In addition, claimant’s testimony lacks credibility when weighed against the vari-
ous stories she told over the following months concerning the onset of her symp-
toms.       
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26. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: On August 25, 2010, claimant sought medical 
attention from Carlos G. Rodriguez, M.D., her primary care physician, for an ini-
tial evaluation of leg pain.  Based upon the history claimant gave him, Dr. Rodri-
guez ordered x-ray studies of claimant’s left knee. Claimant failed to report back 
pain, any history of lifting a box of cucumbers, or any other history of hurting her-
self at work. 

27. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: Claimant sought medical attention the following 
day (August 26th) from John C. Fontenot, M.D., at Salud Family Health Centers, 
when she reported a one-week history of left leg pain. Dr. Fontenot noted that the 
x-ray study of claimant’s left knee was normal. Claimant again failed to report 
back pain, any history of lifting a box of cucumbers, or any other history of hurting 
herself at work.  

28. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: On September 22, 2010, claimant returned to 
Salud where Jaymi Devans, FNP, evaluated her.  Claimant reported to Nurse 
Devans new symptoms of left-sided upper arm and neck pain in addition to left 
lateral calf pain. Claimant denied to Nurse Devans any history of trauma. Claim-
ant continued to fail to report back pain, any history of lifting a box of cucumbers, 
or any other history of hurting herself at work. Nurse Devans referred claimant to 
Kinetacare for physical therapy treatment. 

29. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: On December 8, 2010, claimant sought physical 
therapy treatment at Kinetacare.  Claimant completed an intake form and ques-
tionnaire regarding her pain and condition, which now included lower back pain.  
The therapist recorded the following history: 

[Claimant] is a 31-year-old female who reports a history of gradually 
increasing low back and [left lower extremity] pain, that began 
around 08/01/2010, related to no real mechanism of injury. 

(Emphasis added). Claimant expressly denied any work-related incident as the 
cause of her complaints and continued to fail to report any history of lifting a box 
of cucumbers. 

30. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: On December 23, 2010, claimant underwent a 
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neurosurgical consultation with Alexander Mason, M.D., who recorded the follow-
ing history: 

[Claimant] presents with a cramping-like pain in her lower left lateral 
leg that can progress to her lower back when she does physical 
therapy or any kind of strenuous exercise. 

**** 

She cites no obvious inciting event. 

(Emphasis added). According to this history, claimant associated her new back 
pain with physical therapy and exercise, and not with her work or lifting a box of 
cucumbers the previous August.  Dr. Mason’s physical examination of claimant 
revealed a normal neurological exam. Dr. Mason referred claimant for magnetic 
resonance imaging (MRI) scan of her lumbar spine that she later underwent on 
January 11, 2011. Claimant told Dr. Mason that her insurance coverage would 
lapse at the end of the calendar year and that she might not be able to return for 
follow up. 

31. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: On January 18, 2011, Orthopedic Surgeon Ka-
ren Knight, M.D., evaluated claimant’s left leg symptoms.  Based upon her inter-
view of claimant, Dr. Knight determined that claimant’s symptoms began on Au-
gust 21, 2010, with no known etiology or cause. Dr. Knight performed straight leg 
raising tests that were positive on claimant’s left leg. Dr. Knight reviewed the 
lumbar MRI scan and recommended an epidural steroid injection (ESI) to attempt 
to alleviate claimant symptoms.  Dr. Knight noted: 

[Claimant] states she is self-pay, so it (sic) not clear how she will 
get this [ESI] addressed. Although, she presented with an insur-
ance card. 

(Emphasis added). Dr. Knight administered the ESI on January 26, 2011.   

32. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: Dr. Knight reevaluated claimant on February 10, 
2011, when claimant reported only short relief from the ESI.  Claimant reported 
that walking while on the job at employer seemed to aggravate her symptoms. 
Claimant apparently reported to Dr. Knight that she had injured her back while 
working for employer in November of 2008. Dr. Knight planned to discuss surgi-
cal options with her colleagues at the next spine conference and to research 
whether claimant’s treatment could be covered under her workers’ compensation 
claim for her injury on November 9, 2008. 
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33. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical opinion of Dr. Knight: On February 28, 2011, Dr. Knight au-
thored a letter on behalf of the claimant seeking to reopen her workers’ compen-
sation claim for her injury on November 9, 2008.   

I have recently discovered that [claimant] initially hurt her back in 
November of 2008 while at work, carrying a 25 pound box. 

Dr. Knight then summarized claimant’s treatment for her 2008 injury based upon 
what claimant told her, and not based upon review of the medical record history. 
Dr. Knight further wrote: 

Her pain levels with this treatment did improve, but it never com-
pletely went away. 

**** 

Then, in January of 2009, she was re-injured carrying a pallet of po-
tatoes, approximately 50 pounds. In August of 2010, her pain initial-
ly started in her leg, so she did not think it was related to the origi-
nal injury.  In fact, she did not suspect her back at all. 

(Emphasis added). Dr. Knight related claimant’s current condition to claimant’s 
injury in November of 2008 and requested that employer reopen her workers’ 
compensation claim. On March 1, 2011, Dr. Knight imposed physical activity re-
strictions of no lifting greater than 10 pounds and no bending or twisting.   

34. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history: Insurer referred claimant to Concentra, where 
James D. Fox, M.D., evaluated causation of her symptoms on May 12, 2011. 
Claimant had not been working for some 2 months since Dr. Knight imposed 
physical activity restrictions. Claimant gave the following history to Dr. Fox, which 
contradicts what claimant told Dr. Knight about her symptoms after MMI: 

[Claimant] was released at MMI on 2/2/09 by Dr. Yvonne Nelson 
and states that she was free from back pain or other [symptoms] 
until she developed L thigh pain and cramping in 8/10.  She did not 
experience any back pain at that time and did not attribute her leg 
[symptoms] to her back injury at that point. 

(Emphasis added). Based upon this history, Dr. Fox opined the opposite of Dr. 
Knight – opining that claimant’s back pain was not a result of her prior lower back 
injuries in 2008 and 2009. Dr. Fox explained that those injuries were too remote 
in time given the 18-month long interval between MMI and the development of 
leg pain. Dr. Fox recommended an evaluation of claimant by Physiatrist Fredric 
D. Zimmerman, D.O. 
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35. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is more consistent with 
the following medical record history first obtained by Dr. Zimmerman on May 26, 
2011 -- some 9 months into her medical treatment: 

On 8/21/2010, [claimant] noticed some left lower extremity “cramp-
ing” in her calf as she performed her usual work duties of stocking 
produce. She specifically recalls carrying a case of cucumbers 
when the symptoms initiated.  The symptoms were mild and she 
recalls no specific lifting injury or twisting mechanism that 
brought on acute symptoms. 

(Emphasis added). Claimant reported to Dr. Zimmerman that 2 chiropractic 
treatments she recently underwent had resolved some 80% of her back and left-
leg symptoms. Based upon this history, Dr. Zimmerman opined that claimant 
sustained a new injury while working for employer on August 21, 2010. Dr. Zim-
merman recommended additional chiropractic treatment, a repeat ESI, and addi-
tional physical therapy. 

36. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is inconsistent with the 
following medical record history because claimant reports a new history of sud-
den onset of low back pain:  Dr. Fox and Dr. Zimmerman referred claimant to B. 
Andrew Castro, M.D., for a surgical consultation on August 26, 2011.  Claimant 
reported to Dr. Castro a distinct lifting injury while working for employer on Au-
gust 21, 2010: 

[Claimant] reports a lifting type injury with the sudden onset of low 
back pain running into the left buttock, posterior thigh, and leg. 

(Emphasis added). Claimant told Dr. Castro that conservative treatment had pro-
vided her no relief from her symptoms. Dr. Castro therefore recommended 
microdiskectomy surgery to decompress the L4-5 level of her lumbar spine.  

37. Insurer asked Orthopedic Surgeon James S. Ogsbury III, M.D., to 
review medical records and provide his opinion. Dr. Ogsbury prepared a report of 
September 15, 2011, where he recommended another MRI scan of claimant’s 
lumbar spine before offering treatment recommendations. Dr. Ogsbury disagreed 
with Dr. Knight’s opinion regarding causation. Dr. Ogsbury instead agreed with 
Dr. Zimmerman’s causation opinion, attributing claimant’s onset of symptoms to 
carrying the case of cucumbers on August 21, 2010. 

38. At respondents’ request, Orthopedic Surgeon Brian Reiss, M.D., 
reviewed claimant’s medical records, interviewed her, and examined her on Feb-
ruary 22, 2012. In addition, Dr. Reiss attended the hearing and listened to the 
testimony of claimant and her medical expert, Richard L. Stieg, M.D.  
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39. At claimant’s request, Neurologist Richard L. Stieg, M.D., per-
formed an independent medical examination of her on April 11, 2012. Dr. Stieg 
obtained the following history from claimant: 

In August of 2010 she developed yet another bout of back pain 
but this time it became associated with pain in her left leg, which 
she states to me she thought was a new problem that she could not 
relate to work. When I asked her what she had been doing around 
the time the left leg pain started she stated that she had been 
stocking boxes of cucumbers but does not recall any very specific, 
sudden onset of acute pain.  

Dr. Stieg testified that something new occurred in August of 2010 that coincided 
with the onset of pain in claimant’s left leg while claimant was performing her 
usual work activity. Dr. Stieg explained that, by comparison, claimant’s earlier 
back injuries in 2008 and 2009 involved localized back pain that quickly resolved. 
Dr. Stieg opined that claimant’s herniated disc arose out of the recurrent lifting 
and twisting claimant performs at work because claimant gave no history of any 
injury outside work. Dr. Stieg thus opined that claimant’s herniated disc occurred 
over time and is an occupational disease-type injury. 

40. Dr. Reiss compared the MRI scan of claimant’s lumbar spine from 
January 2011 to a later MRI scan obtained on November 30, 2011.  Dr. Reiss 
testified: 

[M]ore likely than not, the protruding disc at 4-5 was causing her 
some nerve-root irritation and pain.  That particular pathology was 
probably a herniated disc. 

Exactly when that occurred is unclear, but it would seem that the 
size of that herniated disc is lessening.  In other words, it is 
healing, and that’s the normal thing to occur with a herniated 
disc, is 95 percent plus of people will get better, irrespective of 
any treatment. 

(Emphasis added). 

41. Dr. Reiss explained that the majority of people who injure or herni-
ate a disc immediately notice back pain, followed later by leg pain. Claimant’s 
onset of symptoms instead involved an onset of leg pain in August of 2010, with-
out back pain. Dr. Reiss testified that there is no medical record history otherwise 
showing claimant sustained a discrete, acute injury at work: 

Sometimes … you could complain of sudden onset of leg pain.  The 
fact that this … slowly came on speaks to me of a pre-existing or 
something … related to degenerative process, where it’s not nec-
essarily any unique activity at work that caused this to occur …. 



119 
 

In addition, Dr. Reiss stated there is no medical record history to support a find-
ing that claimant’s work aggravated, accelerated, or exacerbated a preexisting 
condition in her lumbar spine: 

[T]here’s no [medical record evidence] that what [claimant] was do-
ing at work made any difference to her symptoms.  These symp-
toms could easily have occurred while she was at home doing her 
laundry. 

**** 

I disagree with Dr. Stieg’s opinion as to the origin of [claimant’s] 
symptoms. I would say that a herniated disc and sciatic-type pain 
can occur very frequently with regular, ordinary activities of daily liv-
ing and frequently occur without any noticeable injury, and that 
would be usual. 

Certainly, in certain circumstances, people pin their symptoms on a 
particular activity and that may or may not be true, but in this case 
we don’t even have a particular point in time where [claimant] did 
something and all of a sudden [her] pain occurred, so in my opin-
ion, it is quite probable that this occurred just through the natural 
history of this problem as opposed to a specific injury causing it. 

42. Claimant’s testimony that she experienced left leg pain while lifting 
or pulling a box of cucumbers off a cart in August of 2010 is so inconsistent with 
the medical record history that the Judge finds her testimony unreliable and lack-
ing credibility. 

43. The Judge credits the medical opinion of Dr. Reiss over that of Dr. 
Stieg.  Dr. Stieg relies upon claimant’s story, associating her onset of left-leg pain 
with stocking boxes of cucumbers. The Judge found claimant’s story associating 
her onset of symptoms with something having to do with a box of cucumbers un-
reliable when weighed against the medical record history.    In contrast to Dr. 
Stieg, Dr. Reiss persuasively explained his medical opinion in the context of 
claimant’s medical record history.  The Judge credits the medical opinion of Dr. 
Reiss in finding it more probably true that claimant’s onset of left-leg pain, fol-
lowed months later by an onset of lower back pain, represents the natural pro-
gression of the underlying disease process in her lumbar spine. 

44. Claimant failed to show it more probably true either that she sus-
tained an acute injury on August 21, 2010, or an occupational disease-type injury 
to her lower back arising out of and within the course of her employment. The 
Judge credited the medical opinion of Dr. Reiss in finding it medically probable 
that claimant’s herniated disc and degenerative condition in her lumbar spine 
represents the natural progression of the underlying disease process in her lum-
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bar spine.  Claimant thus failed to prove by a preponderance of the evidence that 
she sustained a compensable injury.     

CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

A. W.C. Nos. 4-880-286 & 4-880-287: 
 

Respondents argue they have proven by a preponderance of the evidence 
that claimant’s claim, based upon an injury of November 9, 2008, which is de-
nominated as W.C. No. 4-880-286, is time-barred by §8-43-103(2), supra.  Re-
spondents further argue that they have proven by a preponderance of the evi-
dence that claimant’s claim, based upon an injury of January 1, 2009, which is 
denominated as W.C. No. 4-880-287, is time-barred by §8-43-103(2), supra.  The 
Judge agrees with both of respondents’ arguments. 

Section 8-43-103(2), supra, provides:   
 
The director and administrative law judges employed by the office 
of administrative courts shall have jurisdiction at all times to hear 
and determine and make findings and awards on all cases of injury 
for which compensation or benefits are provided by articles 40 to 47 
of this title. Except in cases of disability or death resulting from 
exposure to radioactive materials, substances, or machines or to 
fissionable materials, or any type of malignancy caused thereby, or 
from poisoning by uranium or its compounds, or from asbestosis, 
silicosis, and anthracosis, the right to compensation and 
benefits provided by said articles shall be barred unless, 
within two years after the injury or after death resulting 
therefrom, a notice claiming compensation is filed with the 
division.  

(Emphasis added). 

The statute of limitations begins to run when the claimant, as a reasonable 
person, knows or should have known the “nature, seriousness and probable 
compensable character of his/her injury,” City of Boulder v. Payne, 162 Colo. 
345, 426 P.2d 194 (1967). The requirement that the claimant recognize the seri-
ousness of the injury contemplates the claimant will recognize the gravity of the 
medical condition.  Furthermore, a compensable injury is one that is disabling 
and entitles the claimant to compensation in the form of disability benefits. City of 
Boulder v. Payne, supra; Romero v. Industrial Commission, 632 P.2d 1052 (Colo. 
App. 1981).   
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In order for a claimant to recognize the probable compensable character 
of an injury, the injury must be of sufficient magnitude that it causes a disability, 
which would lead a reasonable person to recognize that he may be entitled to 
compensation benefits. Romero v. Industrial Commission, supra.  The determina-
tion of when the claimant recognized the probable compensable character of the 
injury is normally a question of fact for resolution by the ALJ. 

Regarding claim number 4-880-286, the Judge found that claimant sus-
tained a discrete lower back injury on November 9, 2008, while lifting a box of 
tomatoes.  Claimant felt an immediate onset of lower back pain and reported her 
injury to employer that same day. Claimant selected Concentra as her designat-
ed provider and sought medical treatment for some three weeks. Claimant’s 
symptoms resolved by December 1, 2008, when her authorized treating physi-
cian placed her at MMI and released her to regular duty without evidence of per-
manent medical impairment.  The Judge found that Claimant filed a claim for 
compensation on February 24, 2012, which the division received on February 29, 
2012.  Claimant noted on the claim for compensation that she reported her injury 
to employer on November 9, 2008, and returned to work on November 10, 2008.  
The Judge found that claimant neither lost time from work nor sustained perma-
nent impairment as a result of her November 9, 2008, lower back injury. The 
Judge found it more probably true that claimant understood the nature, serious-
ness, and probable compensable character of her injury on November 9, 2008, 
when she reported her injury to the employer and immediately sought workers’ 
compensation benefits in the form of medical treatment at Concentra.   

The Judge found that claimant filed her claim under W.C. No. 4-880-286 
with the division more than three years after the date of her November 9, 2008, 
injury.  Accordingly, the Judge concludes that claimant’s claim under W.C. No. 4-
880-286 is time-barred by §8-43-103(2), supra, and should be denied and dis-
missed. 

Regarding claim number 4-880-287, the Judge found that claimant sus-
tained another discrete lower back injury on January 1, 2009, while lifting a sack 
of potatoes.  Claimant felt an immediate onset of lower back pain and reported 
her injury to employer that same day. Claimant selected Concentra as her desig-
nated provider and sought medical treatment for one month. The Judge found 
that claimant’s symptoms resolved by February 2, 2009, when her authorized 
treating physician placed her at MMI and released her to regular duty without ev-
idence of permanent medical impairment.  The Judge found it more probably true 
that claimant understood the nature, seriousness, and probable compensable 
character of her injury on January 1, 2009, when she reported her injury to the 
employer and immediately sought workers’ compensation benefits in the form of 
medical treatment at Concentra.  The Judge found that claimant filed a claim for 
compensation on February 24, 2012, which the division received on February 29, 
2012.  Claimant noted on the claim for compensation that she reported her injury 
to employer on January 1, 2009, and returned to work on January 2, 2009.  The 
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Judge found that the claimant neither lost time from work nor sustained perma-
nent impairment as a result of her January 1, 2009, lower back injury.   

The Judge found that claimant filed her claim under W.C. No. 4-880-287 
with the division more than three years after the date of her January 1, 2009, in-
jury. Accordingly, the Judge concludes that claimant’s claim under W.C. No. 4-
880-287 is time-barred by §8-43-103(2), supra, and should be denied and dis-
missed.  

B.  W.C. No. 4-867-670: 
 
 Claimant argues she has proven by a preponderance of the evidence that 
she sustained either an acute injury or occupational disease-type injury arising 
out of and within the course of her employment on August 21, 2010.  The Judge 
disagrees that claimant proved her case by a preponderance of the evidence. 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of disabil-
ity and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Section 8-40-102(1), supra.  Claimant shoul-
ders the burden of proving by a preponderance of the evidence that she sus-
tained an injury arising out of and within the course of her employment.  Section 
8-41-301(1), supra; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).   A 
preponderance of the evidence is that which leads the trier-of-fact, after consider-
ing all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensa-
tion case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the tes-
timony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The test whether injury has arisen out of course of employment is whether 
there is a causal connection between duties of employment and injury suffered. 
Deterts v. Times Pub. Co., 552 P.2d 1033, (Colo. App. 1976).   Specifically, in 
order for an injury to be compensable, there must be an accident and the injury 
complained of must have some causal connection with an industrial accident. In-
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dustrial Com'n of Colo. v. Horner, 325 P.2d 698, (Colo. 1958).  All that is neces-
sary to warrant finding of causal connection between accident and disability is 
proof of facts and circumstances, which would indicate with reasonable probabil-
ity that a disabling condition resulted from, or was aggravated by, the accident. 
Colorado Fuel & Iron Corp. v. Industrial Comm'n of Colo., 269 P.2d 1070, (Colo. 
1954).  
 

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by §8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the condi-
tions under which work was performed, which can be seen to have 
followed as a natural incident of the work and as a result of the ex-
posure occasioned by the nature of the employment, and which 
can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker 
would have been equally exposed outside of the employment.  

 
(Emphasis added). 
 

Here, the Judge found claimant’s testimony that she experienced left leg 
pain while lifting or pulling a box of cucumbers off a cart in August of 2010 was 
so inconsistent with the medical record history that her testimony was unreliable 
and lacking in credibility. The Judge also found that claimant’s testimony lacks 
credibility when weighed against her prior conduct of immediately reporting work-
related injuries on November 9, 2008, and January 1, 2009.   

Dr. Stieg and Dr. Reiss each performed an assessment of claimant and 
reviewed the her medical records.  Both physicians provided testimony for hear-
ing.  The Judge credited the medical opinion of Dr. Reiss over that of Dr. Stieg.  
In contrast to Dr. Stieg, Dr. Reiss persuasively explained his medical opinion in 
the context of claimant’s medical record history. The Judge credited the medical 
opinion of Dr. Reiss in finding it more probably true that claimant’s onset of left-
leg pain, followed months later by an onset of lower back pain, represented the 
natural progression of the underlying disease process in the claimant’s lumbar 
spine.  Accordingly, the Judge found that claimant failed to show it more probably 
true either that she sustained an acute injury on August 21, 2010, or an occupa-
tional disease-type injury to her lower back arising out of and within the course of 
her employment.  

The Judge concludes that claimant’s claim for workers’ compensation 
benefits under W.C. No. 4-867-670 should be denied and dismissed.    

ORDER 
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 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Claimant’s claim under W.C. No. 4-880-286 is time-barred by §8-
43-103(2), supra, and is denied and dismissed. 

2. Claimant’s claim under W.C. No. 4-880-287 is time-barred by §8-
43-103(2), supra, and is denied and dismissed. 

3. Claimant’s claim for workers’ compensation benefits under W.C. 
No. 4-867-670 is denied and dismissed. 

4. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  _August 14, 2012  

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-850-627-03 

ISSUES 

 The issues for determination are compensability, insurance coverage, 
statutory employer, medical benefits, safety rule, average weekly wage, and 
temporary disability benefits.  

FINDINGS OF FACT 
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The Accident: 
 
1. On March 10, 2011, Claimant was employed as a roofer by *Roof, Inc.  

Claimant and his co-workers from *Roof, Inc., were roofing a house in Highlands 
Ranch, Colorado. The workers are required its workers to use a safety harness 
when working on a roof.  

 
2.  *N, who lives next door to the house being re-roofed, testified credibly 

that she saw the crew on the roof on March 10, 2011. She witnessed one of the 
workers nearly fall from the roof. She did not see safety harnesses being used by 
the workers on the lower part of the roof. She noticed singing and generally a lot 
of fooling around. Mrs. *N did not observe the roofers after 4:00 p.m. Mrs. *N was 
not able to identify Claimant specifically and she did not witness the accident.  

 
3. Claimant testified credibly that he was wearing protective glasses and 

a safety helmet and was using a safety harness on March 10, 2011.  Towards 
the end of the workday, Claimant went down the roof to a location near the lad-
der. Claimant stepped onto the ladder. Claimant disconnected from the safety 
harness.  Claimant cannot recall what happened after that.  

 
4. Claimant was found on the concrete near the bottom of the ladder.  It is 

found that Claimant fell off the ladder. Claimant was seriously injured. Littleton 
Fire Rescue was dispatched to the scene at 6:10 pm.  

 
Insurance Coverage: 

 
5. The principal owners of *Roof, Inc., are *A (also known as *AA) and *B.  

*A’s primary language is Spanish.  He speaks limited English.  His understanding 
of English is minimal.  

 
6. *Roof, Inc., applied for workers’ compensation insurance through the 

[Agency] Insurance Group, who is identified in the insurance application as the 
agent for *Roof, Inc.  In the application for insurance, the owners of *Roof, Inc., 
are identified as *AA and *B. The primary language spoken by the policyholder is 
identified as Spanish.   

 
7. Pinnacol Assurance issued a workers compensation policy to *Roof, 

Inc. The policy was went into effect on July 9, 2010. 
 
8. *Roof, Inc., fell behind in its premium payments to Pinnacol Assurance.  
 
9. On February 10, 2011, Pinnacol Assurance sent a Notice of Cancella-

tion to *Roof, Inc.  The Notice of Cancellation stated that the premium installment 
in the amount of $712.00 due on January 10, 2011 had not been received. The 
Notice stated that if this amount was not received on or before March 2, 2011 the 
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policy would be canceled effective 12:01 a.m. March 3, 2011. The Notice was 
sent via certified mail to *Roof, Inc., at its address of record: _. 

 
10. On February 12, 2011, the Notice of Cancellation was received at the 

address for *Roof, Inc., and signed for by _ *C.  Ms. *C is a relative of *A and is 
often at the *Roof, Inc., address.  Ms. *C no relationship with *Roof, Inc., and is 
not authorized to accept mail addressed to *Roof, Inc.  *A testified that he did not 
receive the Notice of Cancellation of *Roof, Inc.’s workers’ compensation insur-
ance policy. 

 
11. The Notice of Cancellation was also sent to [Agency] Insurance by 

regular mail. _ *D, who handled portions of the *Roof insurance account for 
[Agency] Insurance, received the Notice of Cancellation via regular mail on Feb-
ruary 16, 2011.  She logged the Notice into the [Agency] Insurance computer 
system as having been received on that date. [Agency] Insurance did not notify 
*Roof, Inc., that it had received the Notice or that its policy would be cancelled if 
payment was not received.  

 
12. *Roof, Inc., did not pay the premium due before March 3, 2011.  
 
13. On March 3, 2011, Pinnacol Assurance sent a notice of cancellation of 

the policy dated to *Roof, Inc., and the [Agency] Insurance Group by regular mail.  
*A did not receive this notice.  

 
14. On March 10, 2011, Claimant fell from the roof while working for *Roof, 

Inc.  *A was present at the scene.  He did not witness the accident, but was 
aware immediately after the accident that Claimant had sustained serious inju-
ries.  

 
15. *A went to [Agency] Insurance Agency on March 11, 2011 because he 

knew *Roof, Inc., was behind in payments on its workers’ compensation insur-
ance policy and to obtain a certificate of insurance requested by the general con-
tractor.  Knowing of the accident the day before, it is a reasonable inference that 
*A also went to [Agency] Insurance Agency to make premium payments that he 
knew were late and to assure that the policy would not be cancelled.  

 
16. On March 11, 2011, Ms. *D of the [Agency] Insurance Group met with 

*A and advised him that the policy with Pinnacol Assurance had been canceled.   
Ms. *D contacted Pinnacol Assurance to determine what was needed to reinstate 
coverage for *Roof, Inc. The Pinnacol Assurance underwriter, _ *F, advised Ms. 
*D that *Roof, Inc., would have to pay the back premiums and a reinstatement 
fee, and sign a statement of no loss.  Ms. *D wrote down the specific amount *A 
needed for back premiums and a reinstatement fee.  All communication with *A 
were in English. 
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17. It is the policy of Pinnacol Assurance that worker’s compensation cov-
erage will not be reinstated without the receipt of a signed no loss statement.  

 
18. Later on March 11, 2011, *A returned to the [Agency] Insurance Group 

with two money orders totaling $877, as directed by Ms. *D.  Ms. *D gave the 
statement of no loss to *A to sign.*A signed a statement of no loss certifying that 
there were no “… losses, accidents or circumstances that might give rise to a 
claim under the insurance policy whose number is shown above, from 12:01 AM 
on 03/03/11 to 3/11/11.”    

 
19. On March 11, 2011, upon receipt of the no loss statement and pay-

ment of the past due premium and reinstatement fee, Pinnacol Assurance rein-
stated the policy of insurance retroactively to the date it had been cancelled. Had 
Pinnacol Assurance been informed of the accident on March 10, 2011, the policy 
of insurance would not have been eligible for reinstatement and it would not have 
been reinstated.  Pinnacol Assurance relied upon the representations in the no 
loss letter that no losses had occurred between March 3 and March 11, 2011 in 
reinstating the policy.  

 
20. A letter indicating the reinstatement of the policy was mailed to *Roof, 

Inc., and [Agency] Insurance on March 11, 2011. This letter was received by 
[Agency] Insurance on March 15, 2011.  

 
21. On March 16, 2011, *A presented to the office of [Agency] Insurance to 

report the March 10, 2011 incident involving Claimant and file a report of work 
injury.  

 
22. Pinnacol Assurance received no further premium payments from 

*Roof, Inc., following the receipt of the past due premium from January 2011 
which was paid at the time of reinstatement of the policy in March 11, 2011. The 
premium of $712.00 was due on March 2, 2011, and invoiced on February 10, 
2011, was never received by Pinnacol. The policy of insurance canceled again 
effective 12:01 a.m. on March 31, 2011 with a remaining balance of $712.00 due 
and owing. *Roof, Inc., is no longer insured by Pinnacol Assurance. 

 
Employers: 

 
23. The property that Claimant and the *Roof, Inc., crew was working on at 

the time of the accident was a house owned by [Property Owner].  In 1999, 
[Property Owner] purchased the house for the use of her daughter.  Her daughter 
moved out, and [Property Owner] rented the house through a property manage-
ment agency.   

 
24. The roof of the house sustained hail damage in July 2009.  
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25. [Spouse], [Property Owner]’s husband, hired [Contractor], Inc., to ne-
gotiate with the homeowners insurance to obtain funds to repair the hail dam-
aged roof.  

 
26. On November 11, 2010, [Property Owner] entered into a contract with 

[Contractor], Inc., to have the house re-roofed for $11,079.93.  
 
27. [Contractor], Inc. entered into a verbal contract with *Roof, Inc, to pro-

vide the labor to tear off the existing shingles and put new shingles on the prop-
erty roof.  *Roof, Inc., was to be paid about $1,500.00 for its services.  

 
28. Neither *Roof, Inc., [Contractor], Inc., nor [Property Owner] had work-

er’s compensation insurance in effect on March 10, 2010.    
 

Compensation and Benefits: 
 
29. Claimant was taken from the job site on March 10, 2010 by ambulance 

to Littleton Adventist Emergency Department. He underwent emergency surgery. 
Claimant was admitted to Littleton Adventist Hospital. He was examined or treat-
ed by David P. VanSickle, M.D., Erin Riggle, M.D., Steven R. Nelson, DDS, Sean 
Amann, M.D., Jeffrey Chain, M.D., and others.  Claimant was discharged from 
Littleton Adventist Hospital on March 23, 2011 with the diagnoses including sta-
tus post fall with severe right subdural hematoma, epidural hematoma, basilar 
skull fracture, bilateral Le Fort fractures, radial head fracture, right facial paraly-
sis, and right hearing loss.   

 
30. The treatment Claimant received from Littleton Adventist Hospital was 

emergency treatment.  After being released from Littleton Adventist Hospital, no 
employer or insurer referred Claimant to a particular medical care provider.  

 
31. Claimant was admitted to Porter Adventist Rehabilitation Hospital on 

March 23, 2011. He was evaluated and treated by Gin-Ming Hsu, M.D., and oth-
ers. He was discharged on March 30, 2011.  

 
32. Claimant underwent surgery for a cranial defect repair by Dr. Van Sick-

le on June 2, 2011.  He followed up with Patricia Freeman, PA-C, a physician as-
sistant in Dr. VanSickle’s office.  Claimant was seen by PA-C Freeman on Sep-
tember 21, 2011.  She recommended that Claimant follow up with an orthopedic 
surgeon or trauma surgeon.  Claimant was released to return to work for four 
hours per day, five days per week with restrictions of no bending, no climbing, no 
lifting more than 15 – 20 lbs., no standing more than 1 – 2 hours at a time or as 
tolerated, and no driving with blurred vision.  

 
33. Claimant was unable to return to his work as a roofer after the accident 

on March 10, 2011.  Claimant could not perform the duties of his employment 
with the restrictions imposed on September 21, 2011.  
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34. At the time of the injury, Claimant’s average wage was $520.00 per 

week.   
 

CONCLUSIONS OF LAW 

Compensability: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured work-
ers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  The ALJ’s factual findings concern only evi-
dence and inferences found to be dispositive of the issues involved. The ALJ 
need not address every piece of evidence or every inference that might lead to 
conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P. 3d 385 (Colo. App. 2000). 

“Claimant in a workers’ compensation claim shall have the burden of prov-
ing entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer, and a workers’ compen-
sation case shall be decided on its merits.”  Qual-Med, Inc. v. Industrial Claim 
Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998) (“Claimant has the burden 
of proving an entitlement to benefits by a preponderance of the evidence.”); Ler-
ner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) (“The burden 
is on the claimant to prove his entitlement to benefits by a preponderance of the 
evidence.”).  Proof by a preponderance of the evidence requires a claimant to 
establish that the existence of a contested fact is more probable than its nonex-
istence.  Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO, 
March 20, 2002). 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testi-
mony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   

A compensable injury is one that arises out of and in the course of em-
ployment.  Section 8-41-301 (1) (b), C.R.S.  A compensable industrial accident is 
one that results in an injury requiring medical treatment or causing disability. H & 
H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).   

Claimant has established by a preponderance of the evidence that he sus-
tained an injury on March 10, 2011, in the course and scope of his employment 
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with *Roof, Inc.  Claimant required medical treatment and suffered disability as a 
result of his work related injuries.  The claim is compensable.  

Insurance Coverage: 
 
 A policy providing workers’ compensation coverage was issued to *Roof, 
Inc. by Pinnacol Assurance in July 2010.  That policy remained in place to cover 
Claimant’s March 2011 injury unless it was properly cancelled by Pinnacol As-
surance.   
 

8-44-110.  Notice of cancellation.  Every insurance carrier author-
ized to transact business in this state, including Pinnacol Assur-
ance, which insures employers against liability for compensation 
under the provisions of articles 40 to 47 of this title, shall notify any 
employer insured by the carrier or Pinnacol Assurance, and any 
agent or representative of such employer, if applicable, by certified 
mail of any cancellation of such employer's insurance coverage.  
Such notice shall be sent at least thirty days prior to the effective 
date of the cancellation of the insurance.  However, if the cancella-
tion is based on one or more of the following reasons, then such 
notice may be sent less than thirty days prior to the effective date of 
the cancellation of the insurance:  Fraud, material misrepresenta-
tion, nonpayment of premium, or any other reason approved by the 
commissioner of insurance. 

 
The obligation of Pinnacol Assurance under Section 8-44-110, C.R.S. is to 

provide the notice by certified mail to *Roof, Inc. This obligation was completed 
as evidenced by the signed certified mail receipt of the Notice sent to *Roof, Inc., 
at its address. Pinnacol Assurance had no obligation to deliver the Notice of 
Cancellation specifically to *A. Pinnacol Assurance's obligation was to provide 
the Notice of Cancellation to the employer, *Roof, Inc., at the address of record 
for the business _. 

 
Pinnacol Assurance must also send the notice to [Agency] Insurance. 

Pinnacol sent the notice to [Agency] Insurance by regular mail, and [Agency] In-
surance received the notice.  The requirement of Section 8-44-110, C.R.S. that 
the carrier “shall notify the division, any employer insured by the carrier…and any 
agent or representative of such employer, if applicable, by certified mail of any 
cancellation of such employer's coverage” is not a mandatory requirement and 
that the statute can be met by substantial compliance. EZ Building Components 
Mfg., LLC v. ICAO, 74 P.3d 516 (Colo. App. 2003). The notice sent by regular 
mail which was received by [Agency] Insurance constitutes substantial compli-
ance.  Pinnacol Assurance has established by a preponderance of the evidence 
that the policy of insurance issued to *Roof, Inc., was properly cancelled effective 
March 3, 2011. 
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Pinnacol Assurance, upon the receipt of the past due amount, a rein-
statement fee, and the no loss statement, reinstated the policy and agreed to 
cover *Roof Inc., without interruption. Pinnacol Assurance asserts that the rein-
statement of the policy of insurance for *Roof, Inc., was void ab initio.  

 
Evidence was presented as to whether *A understood the statement of no 

loss that he signed.  It is found that he signed it, and that Pinnacol Assurance 
would not have reinstated the policy had it not been signed.  It is not material if 
*A understood what he signed, and no finding is made in that regard. 

 
*A, acting on behalf of *Roof, Inc., failed to disclose that an employee of 

*Roof, Inc., had been injured the day before he sought reinstatment of the policy 
and signed the statement of no loss. The failure to disclose the injury was a ma-
terial misrepresentation. There was no meeting of the minds for reinstatement of 
the policy. Hunt v. Aetna Causality and Surety Company, 387 P.2d 1405 (Colo. 
1963) (policy obtained by employer calling the carrier from the hospital where the 
injured worker was being treated and obtaining policy without disclosing an injury 
had occurred determined void ab initio). 

 
The reinstatement of *Roof, Inc.’s policy was void ab initio.  *Roof, Inc., 

had no workers compensation policy in force on the day Claimant sustained the 
injury.  Pinnacol Assurance is not liable for compensation on this claim.   

 
Employers: 
 

The primary purpose of the Workers' Compensation Act is to provide a 
remedy for job-related injuries, without regard to fault. See, e.g., Travelers Ins. 
Co. v. Savio, 706 P.2d 1258, 1263-64 (Colo.1985); Frohlick Crane Service, Inc. 
v. Mack, 182 Colo. 34, 38, 510 P.2d 891, 893 (1973). The statutory scheme 
grants an injured employee compensation from the employer without regard to 
negligence and, in return, the responsible employer is granted immunity from 
common-law negligence liability. Buzard v. Super Walls, Inc., 681 P.2d 520, 522 
(Colo.1984); Finlay v. Storage Technology Corp., 764 P.2d 62 (Colo. 1988). 

 
Section 8-41-401(1) (a), C.R.S.,  provides:  

Any person, company, or corporation operating or en-
gaged in or conducting any business by leasing or con-
tracting out any part or all of the work thereof to any … 
contractor, or subcontractor … shall be construed to be 
an employer as defined in articles 40 to 47 of this title 
and shall be liable as provided in said articles to pay 
compensation for injury or death resulting therefrom to 
said  … contractors, and subcontractors and their em-
ployees … 

 

http://lawriter.net/getCitState.aspx?series=P.2d&citationno=706+P.2d+1258&scd=CO%22%20%5Ct%20%22_self�
http://lawriter.net/getCitState.aspx?series=Colo.&citationno=182+Colo.+34&scd=CO%22%20%5Ct%20%22_self�
http://lawriter.net/getCitState.aspx?series=P.2d&citationno=510+P.2d+891&scd=CO%22%20%5Ct%20%22_self�
http://lawriter.net/getCitState.aspx?series=P.2d&citationno=681+P.2d+520&scd=CO%22%20%5Ct%20%22_self�
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The test for whether an alleged employer is a "statutory employer" under 
Section 8-48-101 of the Act is whether the work contracted out is part of the em-
ployer's "regular business" as defined by its total business operation. In applying 
this test, the fact finder must consider the elements of routineness, regularity, 
and the importance of the contracted service to the regular business of the em-
ployer. Finlay v. Storage Technology Corp., 764 P.2d 62 (Colo. 1988). 

 
[Property Owner]’s business is the renting of a residence to tenants.  The 

contracted out work involved a repair to the roof of the residence that had been 
damaged by hail over one and one-half years before the repair was done.  Roof 
repair was not routine and it was not performed on a regular basis.  Further, 
there is no evidence that the roof leaked, and therefore the repair of the roof was 
not important to the regular business of [Property Owner].  

 
It is therefore concluded that [Property Owner] is not a statutory employer 

under Section 8-41-401(1)(a), C.R.S.  
 
Section 8-41-402(1), C.R.S. provides:  
 
Every person … owning any real property or improvements thereon and 

contracting out any work done on and to said property to any contractor, subcon-
tractor, or person who hires or uses employees in the doing of such work shall be 
deemed to be an employer … 

 
[Property Owner] is a person owning real property.  She contracted out 

work on the property to [Contractor], Inc., who subcontracted the work to *Roof, 
Inc., who employed Claimant who was injured.  [Property Owner] is an employer 
under Section 8-41-402(1) C.R.S., and is liable for compensation and benefits for 
Claimant’s injuries.  

 
Under Section 8-41-402(1), C.R.S., there only can be one employer liable 

for workers' compensation benefits under the Act. Herriott v. Stevenson, 172 
Colo. 379, 473 P.2d 720 (1970); Breckenridge Co. v. Swales Mgt. Corp., 33 
Colo. App. 51, 54, 517 P.2d 476, 477 (1973), rev'd on other grounds Brecken-
ridge Co. v. Swales Management Corp., 185 Colo. 160, 522 P.2d 737 (Colo. 
1974).  Therefore, [Contractor], Inc. and *Roof, Inc., are not liable for compensa-
tion and benefits for this compensable injury and must be dismissed from this 
claim.  

 
[Property Owner] may have contract or other remedies against [Contrac-

tor], Inc., *Roof, Inc., and others.  However, these remedies are not under the 
Workers’ Compensation Act, and there is no jurisdiction here to determine those 
remedies.  
 
Compensation and Benefits: 
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An employer is liable for the medical care an employee receives from au-
thorized providers that is reasonably needed to cure or relieve the employee from 
the effects of the compensable accident. Section 8-42-101(1), C.R.S. All of the 
providers mentioned in the Findings of Fact rendered their care on an emergency 
basis, or were authorized by the employer’s failure to refer Claimant to a particu-
lar provider. Section 8-43-404(5)(a)(I)(A), C.R.S. [Property Owner] is liable for the 
cost of the medical care Claimant received from the providers mentioned and 
others to whom Claimant was referred in the usual course of his medical care for 
compensable accident. Liability is limited to those amounts established by the 
Division of Worker’s Compensation fee schedule. Section 8-42-101(3), C.R.S.  
The medical care providers shall under no circumstances seek to recover costs 
or fees from Claimant.  Section 8-42-101(4), C.R.S.  

 
Claimant’s injury caused disability and a disability indemnity is payable to 

Claimant.  Section 8-42-103(1)(b), C.R.S.  Temporary disability benefits are pay-
able at the rate of two-thirds of Claimant’s average weekly wage.  Section 8-42-
105(1), C.R.S.  Claimant’s disability benefits are increased 50% for the failure of 
employer to have worker’s compensation insurance.  Section 8-43-408(1), C.R.S.  
Therefore, Claimant’s temporary total disability rate is the same as his average 
weekly wage, $520.00 per week.  Temporary disability benefits continue until 
terminated pursuant to law. Section 8-42-105(3), C.R.S.    

 
Claimant has established by a preponderance of the evidence that he was 

temporarily and totally disabled commencing on March 11, 2011.  As of July 9, 
2012, the date of the hearing, Claimant was temporarily and totally disabled for 
69 weeks and 4 days.  $36,177.14 in temporary total disability benefits are due.  
The employer is liable for interest at the rate of eight percent per annum.  
$1,939.71 in interest has accrued.  As of July 9, 2011, temporary total disability 
benefits and interest totals $38,116.86. 

 
The employer alleges a violation of a safety rule and seeks a fifty percent 

reduction in benefits.  Section 8-42-112(1)(a) or (b), C.R.S.  Benefits are reduced 
if the employer shows a willful failure to use safety devices provided by employer 
or where injury results from the employees willful failure to obey a reasonably 
safety rule adopted by the employer for the safety of the employee.  It has been 
shown by credible and persuasive evidence that Claimant was using a safety de-
vice immediately prior to the accident.  There was a safety rule that employee’s 
tie off when on the roof and that Claimant was aware of this rule.  It has not been 
shown by credible and persuasive evidence that Claimant violated employer’s 
safety rule by disconnecting as he stepped onto the ladder to leave the roof.  The 
request for a reduction in benefits is denied.  

 
A non-insured employer must pay to a trustee or post a bond to guarantee 

the payment of the compensation or benefits as awarded.  Section 8-43-408(2), 
C.R.S.  The amount to be paid into trust and the amount of the bond is initially 
set at $50,000.00.  That amount may be modified by agreement of Claimant and 
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the employer, or by motion supported by an affidavit and order of an ALJ. The 
employer will incur additional liability for failure to pay.  Section 8-43-408(4), 
C.R.S.  
 

ORDER 
 
 It is therefore ordered that:  
 

1. The claim is compensable.  
 

2. *Roof Inc. was not insured by Pinnacol Assurance at the time of the 
accident.   Pinnacol Assurance is dismissed from this claim.  
 

3. *Roof, Inc., [Contractor], and [Property Owner] did not have worker’s 
compensation insurance at the time of the accident.  [Property Owner], the prop-
erty owner, is the liable employer on this claim. *Roof, Inc. and [Contractor] are 
dismissed from this claim.  
 

4. [Property Owner] shall pay for the medical care Claimant receives from 
emergency and authorized providers that is reasonably needed to cure and re-
lieve Claimant from the effects of this compensable injury.  
 

5. Disability benefits are not reduced by fifty percent for failure to use a 
safety devise or failure to obey a safety rule. 
 

6. [Property Owner] shall pay Claimant temporary disability benefits at the 
rate of $520.00 per week commencing on March 11, 2011 and continuing until 
terminated pursuant to law. [Property Owner] shall pay Claimant interest on any 
benefits not paid when due.  
 

7. In lieu of payment of the above compensation and benefits to Claim-
ant, [Property Owner] shall: 

             a.  Within ten (10) days of the date of service of this order, deposit the 
sum of $50,000.00 with the Division of Workers' Compensation, as trustee, 
to secure the payment of unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/Trustee. The 
check shall be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; 
OR  

b. Within ten (10) days of the date of service of this order, file a bond 
in the sum of $50,000.00 with the Division of Workers' Compensation within 
ten (10) days of the date of this order:  (1)  Signed by two or more responsi-
ble sureties who have received prior approval of the Division of Workers' 
Compensation; or  (2)  Issued by a surety company authorized to do busi-
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ness in Colorado. The bond shall guarantee payment of the compensation 
and benefits awarded.   

c. [Property Owner] shall notify the Division of Workers' Compensation 
of payments made pursuant to this order.  

d. The filing of any appeal, including a petition to review, shall not re-
lieve the employer of the obligation to pay the designated sum to the trustee or to 
file the bond.  §8-43-408(2), C.R.S. 

If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You 
may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  August 14, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-884-030-01 
 
______________________________________________________________ 
 
ORDER GRANTING PARTIAL SUMMARY JUDGMENT IN FAVOR OF RE-
SPONDENTS 
 
________________________________________________________________ 
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          The Respondents filed a Motion for Partial Summary Judgment on July 12, 
2012, with attached documents in compliance with OACRP (Office of Administra-
tive Courts), Rule 17, 1 CCR 104-1, raising the proposition that there is no genu-
ine issue of material fact.  The Claimant did not file a timely response to the Mo-
tion.  The matter was deemed submitted for Summary Judgment on August 1, 
2012. 
 

PROCEDURAL HISTORY 
 
This matter is set for hearing on September -, 2012 in Denver.  The issues 

endorsed by the Claimant include two claims for penalties: (1) Respondents’ al-
leged failure to timely provide a list of designated providers pursuant to § 8-43-
404(5), C.R.S., Workers Compensation Rules of Procedure (WCRP), Rules  8-1 
and  8-2, 7 CCR 1101-3; and,  (2) Respondents’ alleged failure to timely deny a 
request for authorization for essential services by Dr. Bagley pursuant to WCRP, 
Rule 16-10.  The Respondents request a partial summary judgment on the two 
penalty issues. 

 
ISSUES FOR SUMMARY JUDGMENT 

 
 The issues for partial summary judgment are whether or not the Respond-
ents are entitled to summary judgment because there are no genuine issues of 
disputed material fact, involving the penalty claims  raised by the Claimant’s Ap-
plication for Hearing of May 23, 2012.  If a party is entitled to summary judgment 
as a matter of law because there is no disputed issue of material fact, literal 
compliance with OACRP, Rule 17, may be trumped by the applicable law. 
 

 
FINDINGS OF FACT 

 
Based on the documents contained in the official file of the Office of Ad-

ministrative Courts and the arguments of counsel, the ALJ makes the following 
Findings of Fact: 
 

On April 11, 2012, the Claimant suffered an alleged work injury to his right 
ankle.   
 

The Claimant underwent two surgeries to repair fractures to his ankle.  
The second surgery occurred on April 25, 2012.  Both surgeries were performed 
by Michael Bagley, M.D.   
 

On April 26, 2012, the Claimant’s attorney sent a letter to Dr. Bagley re-
questing that he check a box confirming his agreement that the Claimant re-
quired living assistance during his recovery period from the surgery.   
 

Dr. Bagley checked the box placed on the Claimant’s letter and elaborated 
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that he felt assistance from April 25, 2012 until May 3, 2012 was appropriate. 
 

On April 30, 2012, the Claimant’s attorney mailed Dr. Bagley’s response to 
the claims adjuster for Pinnacol Assurance.  .Pinnacol Assurance received the 
letter on May 1, 2012.  

 
6. The Claimant’s request for “prior authorization” was retroactive, and 

the requested services were already being provided and completed before the 
Respondents would have been required to respond within seven days.  

 
7. There are no genuine issues of material fact with respect to the 

penalty claims raised by the Claimant. 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Summary Judgment 
 
 a. Summary judgment is proper when the pleadings, depositions, an-
swers to interrogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the mov-
ing party is entitled to a judgment as a matter of law.  C.R.C.P. 56 (c); Lombard 
v. Colo. Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 (Colo. 2008).  The purpose 
of summary judgment is to permit the parties to pierce the formal allegations of 
the pleadings and save the time and expense connected with trial when, as a 
matter of law, based on undisputed facts, one party could not prevail.  Roberts v. 
Am. Family Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 2006).  Summary judgment, 
however, is a drastic remedy and should be granted only upon a clear showing 
that there is no genuine issue as to any material fact.  Brodeur v. Am. Home As-
surance Co., 169 P.3d 139, 146 (Colo. 2007).  As found, there are no genuine 
issues of material fact with respect to the penalty issues raised by the Claimant. 
  
 b. The burden of establishing the nonexistence of a genuine issue of 
material fact is on the moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 
1076, 1082 (Colo. 2009).  This burden has two distinct components: an initial 
burden of production on the moving party, which burden when satisfied then 
shifts to the nonmoving party, and an ultimate burden of persuasion, which al-
ways remains on the moving party.  See id.  When a motion for summary judg-
ment is made and supported as provided in C.R.C.P. 56, an adverse party may 
not rest upon mere allegations or denials of the opposing party’s pleadings, but 
the opposing party’s response by affidavits or otherwise must set forth specific 
facts showing that there is a genuine issue for trial.  C.R.C.P. 56(e); Artes-Roy v. 
City of Aspen, 856 P.2d 823, 825 (Colo. 1993).  As found, the Claimant has failed 
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to make a timely response to the Motion for Summary Judgment, and the Re-
spondents have satisfied their burden with respect to no genuine issues of mate-
rial fact regarding the penalty issues raised by the Claimant. 
  
 c. In determining whether summary judgment is proper, the nonmov-
ing party must receive the benefit of all favorable inferences that may be reason-
ably drawn from the undisputed facts, and the court must resolve all doubts as to 
whether an issue of fact exists against the moving party.  Brodeur, supra at 146.  
Even where it is extremely doubtful that a genuine issue of fact exists, summary 
judgment is not appropriate.  Dominguez Reservoir Corp. v. Feil, 854 P.2d 791, 
795 (Colo. 1993).  As found, however, there is no genuine issue of disputed ma-
terial fact.  The documents attached to the Motion for Partial Summary Judg-
ment,  in support of the Motion, clearly reveal that there are no genuine issues of 
material fact with respect to the penalty issues. 
 

d. In considering whether penalties should be imposed, an ALJ must 
look to the express duties and prohibitions imposed by statute, and may not cre-
ate implied duties or responsibilities.  Villa v. Wayne Gomez Demolition & Exca-
vating, Inc., W.C. No. 4-236-951 (ICAO Jan. 7, 1997).  As found and concluded,  
there are alternative non-monetary penalties provided by law for the underlying 
conduct that is subject of the Claimant’s penalty claims. 

 
e.  § 8-43-304 (1), C.R.S.,  provides for the imposition of penalties of 

up to $1,000 per day where the insurer “violates any provision of articles 40 to 47 
of [Title 8], or does any act prohibited thereby, or fails or refuses to perform any 
duty lawfully enjoined within the time prescribed by the director or the panel, for 
which no penalty has been specifically provided, or fails, neglects or refuses 
to obey any lawful order made by the director or panel…” 

 
f.  There is no genuine issue of material fact concerning the Re-

spondents liability for monetary penalties pursuant to § 8-43-304 (1) C.R.S.,  aris-
ing from a failure to timely provide a list of designated providers because WCRP, 
Rule  8-1 (A) specifically sets forth a non-monetary penalty.  Therefore, the mon-
etary penalty provisions of § 8-43-304(1) and § 8-43-305 only apply where no 
other penalty is specifically provided.   As determined, other penalties are specif-
ically provided for the alleged conduct underlying the Claimant’s penalty claims.  
As found, the Claimant failed to submit a “completed request” for prior authoriza-
tion, as defined by WCRP, Rule 16-9 (E), and therefore, the Respondents cannot 
be held liable for penalties arising from a failure to timely deny the request pur-
suant to WCRP, Rule 16-10.  Furthermore, as found, the Claimant’s request for 
prior authorization was not valid because it was made retroactively.   

 
g. Ultimately, the ALJ concludes that no penalties may be assessed 

for a failure to timely provide a designated list of medical providers.  Regardless 
of whether the Employer timely designated two physicians, the remedy for any 
such violation is that the right to select the treating physician passes to the 
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claimant.  Therefore, penalties are not recoverable by a claimant pursuant to § 8-
43-304 (1), C.R.S. 

 
h. The ALJ further concludes that the letter provided to Pinnacol As-

surance by the Claimant’s attorney, which requested authorization for services 
did not constitute a “complete request” as defined by WCRP, Rule 16-9(E), be-
cause no supporting medical documentation was provided with the request for 
authorization.  Therefore, penalties are not recoverable by the Claimant pursuant 
to WR.P, Rule 16-10. 

 
i.  The request for prior authorization could not have been granted 

because it requested retroactive approval of services, and was not a request for 
prior authorization.  Therefore, penalties are not recoverable by the Claimant 
pursuant to WCRP, Rule 16-10. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents'  Motion for Partial Summary Judgment on the 
penalty issues is hereby granted. 
 
 B. Any and all penalty claims against the Respondents are hereby de-
nied and dismissed. 
  
 C. The hearing date of September 12, 2012, stands on the remaining 
issues. 
 
  
  DATED this______day of August 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 
 
  
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-797-02 

ISSUES 

The issues to be determined by this Order include: 
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1. Whether the Claimant proved, by a preponderance of the evidence, 
that she sustained a compensable injury to her bilateral breasts arising out of and 
in the course of her employment with the Respondent-Employer on June 30, 
2011.   

2. Whether the surgery recommended by Dr. Philip Marin, bilateral 
breast implant removal, bilateral capsulectomy, and placement of new cohesive 
gel implants is reasonable, necessary, and related to the Claimant’s alleged June 
30, 2011 accident.   

3. What is the Claimant’s average weekly wage? 

4. If the Claimant suffered a compensable injury on June 30, 2011, did 
the Claimant’s injury result from the Claimant’s willful failure to obey a reasonable 
rule adopted by the Respondent-Employer for the safety of the employee entitling 
the Respondent-Insurer to reduce the Claimant’s compensation by 50 percent?   

5. Is the Claimant entitled to temporary total disability benefits from 
July 3, 2011 and ongoing? 

 

FINDINGS OF FACT 

1. The Claimant works at the Respondent-Employer’s location in -, 
Colorado as a deli manager.  On the day of June 30, 2011 she was working in 
the deli on the morning shift.  Her job that day was to take a large shipment of 
frozen chicken that had been delivered and stack it in the walk-in freezer.   

2. Since this was only a few days prior to the July 4 holiday, there was 
a significant inventory of food in the freezer and the freezer was filling up. The 
frozen chicken had been placed on a pallet in the hall by the might manager.  
The Claimant had to stack boxes of frozen chicken which she estimated about 1 
½ feet wide, and weighing about 30-50 pounds.  There was not a lot of room in 
the freezer for the Claimant to work.  The Claimant had to stack the boxes of fro-
zen chicken up high in order to fit it all in the freezer.  The Claimant testified that 
she could not carry the boxes up with a ladder because she thought it would be 
dangerous to try to climb up the ladder with the heavy boxes of chicken.   

3. The Claimant was injured as she was pushing a box up to the top 
of the stack, which was 2-3 feet over her head.  She described that she did this 
by balancing the box on her chest, then shoving it up on to the top of the stack.  
As she did this, the box slipped and fell back onto her chest.  It landed on top of 
her breasts, primarily on her left breast and partly on her right breast.  At that 
time of the accident the Claimant did not think that she had damaged her breast 
implants, she just thought she had strained a muscle in her chest.  She went on 
with her job the rest of that day, and did not report an injury. 
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4. The Claimant had double mastectomies in or about 1989 after she 
was diagnosed with cancer.  She had silicone breast implants placed when the 
mastectomy was performed.  In 1999 her silicone breast implants were dis-
placed.  The Claimant had surgery and her silicone breast implants were re-
moved and replaced in with saline implants 1999. 

5. When the Claimant returned home after her shift on June 30, 2011 
she went to take a shower and noticed that her left breast was flattened.  She 
had soreness in the middle of her chest, but it was not black and blue.  She did 
not do anything that night but she awoke the next day in pain and she had her 
mother take her to the emergency room.  At the Mt. San Raphael ER, she was 
seen by Dr. McClintock who diagnosed Left Chest Wall Pain/Tenderness, Rup-
tured Saline Left Breast Implant, and Possible Left chest Wall Muscle Strain.  
The Claimant reported to the ER staff that it was a work-related issue.  She was 
given pain medication and a Chest X-ray and ultrasound.  She then reported the 
injury to her supervisor, Mindy, on July 1, 2011.  

6. The Claimant went to the Respondent-Employer to fill out paper-
work reporting her injury, and was referred to Dr. McFarland for treatment.  Dr. 
McFarland first examined her on July 6, 2011, and noted the mechanism of inju-
ry.   Dr. McFarland testified that he personally took the Claimant’s history. He di-
agnosed “Chest wall strain, ruptured breast implant on L, possible R also.”  The 
Claimant was taken off work until the next appointment which was scheduled for 
July 12, 2011.  Dr. McFarland noted in his written report, “The left Breast area 
appears to show flattening of the implant and there is also some fluctuance over 
the right upper breast area.” He noted her history of mastectomy and wrote, “She 
indicated that she really did not want to have implants but the surgeon insisted 
that they were necessary.”  Dr. McFarland made a diagnosis of referral for the 
Claimant to see Dr. Yeagle, a surgeon.  At hearing Dr. McFarland testified that “It 
was my opinion that it was work-related.”   

7. The Claimant returned to Dr. McFarland on July 12, 2011 and was 
still told to remain off work while Dr. McFarland arranged for the consultation with 
Dr. Yeagle.  Dr. McFarland explained in his report, “She is to remain off work 
since she indicates she is not really able to drive satisfactorily and does live a 
considerable distance from town, also she is taking medications that could inter-
fere with her functioning at work and therefore would make it inappropriate for 
her to attempt to return to work at this time.” The Claimant saw Dr. Yeagle, and 
discussed having her implants removed.  Dr. Yeagle discussed with the Claimant 
that after removal she would have sagging skin.  He recommended that ”Remov-
al is indicated, either alone or with reconstruction with another implant.  Either 
approach would require a similar approach on the R for cosmetic balance.”   

8. The Claimant returned to Dr. McFarland and related that she was 
unhappy with the options he offered.  Dr. McFarland wrote, “She did see Dr. 
Yeagle and he indicated that the rupture was related to her on-th-job injury and 
that the right breast would need the same treatment as the left one to maintain 
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symmetry.”   Dr.  McFarland decided to make another referral to a plastic sur-
geon and also to Dr. Evans, stating “I think it would be helpful for her to receive 
some psychological evaluation and treatment to be sure that she is making the 
most appropriate decision and to help her come to terms with her situation.”        

9. On August 31, 2011 on the referral of the ATP, the Claimant con-
sulted with Dr. Leubke, a plastic surgeon.  Dr. Leubke performed an ultrasound, 
“confirming that the left implant is indeed collapsed with some surrounding fluid, 
and that the right implant is apparently intact, although there are definite ridges, 
and a slight amount of fluid laterally outside the implant but inside the peri-
prosthetic capsule.”  His conclusions were, “I suspect that the right implant may 
have been separated from the surrounding fibrous capsule, or possibly has a 
slow leak itself.”  Dr. Leubke did not note capsular contracture when he exam-
ined the Claimant.  With regard to causation, Dr. Leubke stated in his deposition 
testimony that it was his opinion the Claimant’s Left breast implant was damaged 
by something.  He also noted that the fluid shown on the ultrasound on the right 
breast indicates that this may have been an injury consistent with her story.  Alt-
hough he does not know what caused her implant to leak, he does believe that 
the injury she described could have caused the damage to the implant or the 
capsule or could cause the acceleration of a capsular contracture later.   

10. The Claimant had an initial interview with Psychologist Dr. Evans 
on September 14, 2011, on the referral of Dr. McFarland.  Dr. Evans took the 
Claimant’s history of the box falling on her chest while stacking boxes in the 
freezer.  He noted that she was struggling with making a decision about whether 
to proceed with implants or to go without.  She was reporting breast pain.  Dr. 
Evans diagnosed severe depression, which he attributed to reactive depression 
due to her injury, being out of work, and chronic pain and loss of sleep due to the 
injury.  Over the course of his treatment, Dr. Evans personally met with the 
Claimant on six occasions.  In his deposition testimony, Dr. Evans stated that he 
believed her report of the injury is consistent, with no malingering, fictitious re-
ports or behavior.  He stated that, “I did not doubt her reported history to me at 
all.”   

11. The Claimant requested a transfer of her case from Dr. McFarland 
to Dr. Hubbard, because she was experiencing long waits at Dr. McFarland’s of-
fice, and Dr. Hubbard had offices in the same location as Dr. Evans.  Her request 
was authorized and the Claimant first met with Dr. Hubbard on October 27, 2011.  
Dr. Hubbard examined the Claimant and his impressions were: 1. Chest wall 
strain, 2.  Ruptured left breast implant, and 3.  Injured right breast implant. With 
regard to causation, Dr. Hubbard wrote, “The history and physical findings are 
consistent with mechanism of injury of a heavy object falling on her left breast 
implant and rupturing it.” In his deposition testimony, Dr. Hubbard stated that he 
believed the Claimant suffered a work-related injury.  

12. Dr. Hubbard, like Dr. McFarland and Dr. Yeagle and Dr. Leubke, 
noted that the Claimant was undecided about whether or not she wanted to have 
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new implants.  He made a referral to Dr. Marin, a plastic surgeon. 

13. The Claimant saw Dr. Marin on November 21, 2011.  This was 
roughly five months from her injury date.  When she presented to Dr. Marin’s of-
fice he diagnosed her with “Impact injury to the chest with deflation of the Left 
Implant and worsening capsular contracture on the Right.  He recommended re-
moval of both implants and placement of new gel implants.  “She understands 
the risks and benefits and agrees to proceed.”  An authorization form was sent 
that day to the adjuster and the surgery was denied as not work related. The au-
thorization form indicated the Claimant intended to get a lawyer. 

14. In his deposition testimony, Dr. Marin stated that he believed the 
Claimant’s injury was work related.  He based this opinion upon his exam and 
upon the records he had reviewed from Dr. McFarland which documented the 
hematoma and fluctuance that was present when she was seen July 6, 2011 and 
July 12, 2011.  He explained that he felt it was likely that as a result of the injury 
she had a hematoma, or pooling of blood, on the top of the right breast, and that 
likely accelerated the development of capsular contracture, which had reached 
the painful Stage 4 by the time he examined her.  Dr. Marin stated his opinion 
that the removal and replacement that he recommended was reasonable and 
necessary treatment for the injury. 

15. Respondents sent the Claimant for an independent medical exami-
nation with Dr. Jeffrey Chapman on December 8, 2011.  Dr. Chapman reviewed 
the record and examined the Claimant.  In his report he noted her history, her 
description of the injury, and her medical treatment.  His diagnosis was similar to 
the other doctors: 1.  Deflated left breast implant 2.  Capsular contracture, right 
breast implant 3.  Status post subcutaneous mastectomies with subsequent re-
construction in 1988 or 1989 and 1998.  With regard to causation he opined,  “I 
do not think that the mechanism of injury was the sole cause of her implant rup-
ture; rather, it was “the straw that broke the camel’s back”.  I think that it is unlike-
ly that her injury caused her capsular contracture in such a short time period on 
the right.”  In support of his theory, Dr. Chapman cited a report from 1999 titled, 
“Analysis of Risk Factors Associated with Rupture of the Silicone Breast Implant”.   
In deposition testimony, Dr. Chapman opined on causation.  When asked “It was 
your opinion that she suffered a rupture of the implant on the date of injury, so it 
was related to her work activities; is that right? , he replied, “Correct” and also 
stating, “yes, the minor trauma may have been temporarily related,”  

16. At hearing the Claimant described that currently she has pain in her 
left breast and under her left arm.  She experiences some discharge from her left 
nipple.  In addition to the flattened left breast, her right breast has become de-
formed and her nipple on the right side points out to the right.  She stated that 
she would like to proceed with the procedure for removal of the implants and re-
placement of gel implants as recommended by Dr. Marin.    

17. The Claimant’s accounts of the accident vary at times.  The ALJ 
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finds that these variances are not indicative of inconsistent reporting but are with-
in the realm of normal recollection.  The ALJ finds the Claimant to be credible. 

18. The ALJ finds the medical opinions of Dr. Marin to be the most 
credible and persuasive medical evidence on causation and the reasonableness 
and necessity of the procedure he recommends. 

19. The Claimant has established that it is more likely than not that her 
need for breast reconstructive surgery on both breasts is as a result of an acci-
dent on June 30, 2011 that arose out of and occurred in the course of her em-
ployment with the Respondent-Employer. 

20. The Claimant’s last day of work with the Respondent-Employer was 
June 30, 2011.  Since that date the Claimant has been temporarily totally disa-
bled as a result of her work injury. The ALJ finds that the Claimant is entitled to 
temporary total disability benefits from July 1, 2011 and ongoing to the present 
and shall continue until terminated by operation of law. 

21. The Respondent-Insurer calculates the Claimant’s average weekly 
wage (AWW) to be $372.12.  The ALJ agrees that based on the evidence of rec-
ord considering the twelve week period of full employment prior to the accident, 
the Claimant’s gross earnings totaled $4,551.55.  Dividing the Claimant’s gross 
earnings by twelve results in an average weekly wage of $379.29.  The Claimant 
does not argue for a higher amount and the ALJ finds that the Claimant’s AWW 
is $379.29. 

22. The Claimant testified that in the course of her orientation, she re-
ceived training specific to the Respondent-Employer’s policies relating to safe 
lifting and team lifting.  The Claimant testified that when she changed positions in 
May 2011, she again received training specific to the Respondent-Employer’s 
policies relating to safe lifting and team lifting.  The Claimant testified that she 
was aware of the Respondent-Employer’s policy requiring team lifts on large or 
heavy items.  The Claimant testified that she was aware of the Respondent-
Employer’s policy requiring her to lift “within the safety green zone”, or not above 
shoulder level, without the use of a team lift or ladder.   

23. The Claimant testified that by the time she completed the second 
stack of boxes of frozen chicken, there were three boxes stacked over her head 
height.  The Claimant testified that she was aware it was “unsafe” for her to con-
tinue stacking the boxes of frozen chicken above her head.  The Claimant testi-
fied that while she was performing this unsafe activity, there was another associ-
ate, who is much taller than she, present and “chatting” with her.  The Claimant 
testified that despite knowing that continuing to stack the boxes of frozen chicken 
was “unsafe”, she did not request assistance with the activity.  

24. The Claimant’s co-worker, an associate in the floral department, 
testified at hearing on the Respondents’ behalf.  The Claimant’s co-worker testi-
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fied she specifically asked the Claimant if she would like assistance stacking the 
cases of frozen chicken.  The Claimant responded she did not require any assis-
tance.  

25. The ALJ finds that the Respondents have established that the 
Claimant willfully violated the Respondent-Employer’s safety policy and this viola-
tion led to the Claimant’s resulting injuries. 

 

CONCLUSIONS OF LAW 

1. A worker’s compensation claimant must prove by a preponderance 
of the evidence that he or she is a covered employee who suffered an injury aris-
ing out of and in the course of employment.  Section 8-41-301, C.R.S.; Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo.App. 2000); City of Boulder 
v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.2d 1230 
(Colo.App. 2001).  The facts in a worker’s compensation case are not interpreted 
liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
Claimant bears the burden of proof by a preponderance of the evidence that his 
or her employment bears a direct causal relationship to the injury.  Finn v. Indus-
trial Commission of Colorado, 437 P.2d 542 (Colo. 1968), Wal-Mart Stores, Inc. 
v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo.App. 1999); Snyder v. In-
dustrial Claim Appeals Office, 942 P.2d 1337 (Colo.App. 1997).  A preponder-
ance of the evidence is that which leads the trier of fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979). 

2. An injury occurs "in the course of" employment where a claimant 
demonstrates that the injury occurred within the time and place limits of his em-
ployment and during an activity that had some connection with his work-related 
functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991). The "aris-
ing out of" requirement is narrower and requires a claimant to show a causal 
connection between the employment and injury such that the injury has its origins 
in the employee's work-related functions and is sufficiently related to those func-
tions to be considered part of the employment contract. See id.  

3. A "compensable" industrial accident is one which results in an inju-
ry requiring medical treatment or causing disability. See § 8-41-301(1)(c), C.R.S. 
2010 (requiring that injury or death be proximately caused by occupational acci-
dent or disease as a condition of recovery). A claimant must prove that a work 
injury directly and proximately caused the condition for which benefits are sought, 
see Wal-Mart Stores, Inc. v. Indus. Claim Appeals Office, 989 P.2d 251, 252 
(Colo. App. 1999), and that the injury was not merely a manifestation of a pre-
existing condition. See Nat'l Health Labs. v. Indus. Claim Appeals Office, 844 
P.2d 1259, 1260 (Colo. App. 1992) (a disease or condition will be compensable 
even if the direct cause of an accident is the employee's pre-existing idiopathic 
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disease or condition as long as the conditions or circumstances of employment 
contributed to the accident or to the injuries sustained). However, the existence 
of a pre-existing medical condition will not preclude the claimant from suffering a 
compensable injury if the industrial accident aggravates that condition and, thus, 
proximately causes the disability or need for treatment. H & H Warehouse v. 
Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990). 

4. For this claim to be compensable, the Claimant must establish the 
existence of both an accident and an injury.  City of Boulder v. Payne, 426 P.2d 
194 (Colo. 1967) (“Accident is the cause and Injury is the effect.  It does not fol-
low in every instance that the two occur simultaneously”).  F.R. Orr Construction 
v. Rinta, 717 P.2d 965 (Colo.App.1985) (a work-related incident that causes pain 
is not enough to establish a compensable injury).   

5. The weight and credibility to be assigned evidence is a matter with-
in the discretion of the ALJ. Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002). The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well. See Burnham v. Grant, 
24 Colo. App. 131, 134 P. 254 (1913). The fact finder should consider, among 
other things, the consistency or inconsistency of a witness’ testimony and/or ac-
tions; the reasonableness or unreasonableness (probability or improbability) of a 
witness’ testimony and/or actions (this includes whether or not the expert opin-
ions are adequately founded upon appropriate research); the motives of a wit-
ness; whether the testimony has been contradicted; and, bias, prejudice or inter-
est. See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, 
Civil, 3:16 (2005). The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof). See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  

6. In determining credibility, the ALJ should consider the witness’ 
manner and demeanor on the stand, means of knowledge, strength of memory, 
opportunity for observation, consistency or inconsistency of testimony and ac-
tions, reasonableness or unreasonableness of testimony and actions, the proba-
bility or improbability of testimony and actions, the motives of the witness, wheth-
er the testimony has been contradicted by other witnesses or evidence, and any 
bias, prejudice or interest in the outcome of the case.  COLORADO JURY IN-
STRUCTIONS, CIVIL, 3:16. 

7. The ALJ concludes as found above that the Claimant is credible.  
The ALJ concludes that the medical evidence produced by the Claimant, espe-
cially Dr. Marin’s opinions and analyses, is credible and persuasive in the deter-
mination of compensability and reasonable and necessary and related medical 
treatment. 

8. Based upon a totality of the credible evidence presented the ALJ 
concludes that the Claimant has established by a preponderance of the evidence 
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that she sustained an injury arising out of and in the course of her employment 
with the Respondent-Employer. 

9. The Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
C.R.S. §8-42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 
(Colo.1994).  Employers have thus been required to provide services that are ei-
ther medically necessary for the treatment of a claimant’s injuries or incidental to 
obtaining treatment.  In re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 2007).   

10. The ALJ concludes that the Claimant has established by a prepon-
derance of the evidence that the Respondent-Insurer is responsible for all rea-
sonable and necessary medical care to cure or relieve the Claimant from the ef-
fects of her work injury.   

11.  “The claimant bears the burden of proof to establish the right to 
specific medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 
(March 31, 2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990). 

12. The Claimant has the burden of proving that requested medical 
treatment is reasonable, necessary and related to a work injury.  Specifically, 
C.R.S. § 8-42-101(1)(a) provides the following directive on this issue: “Every em-
ployer . . . shall furnish such medical [treatment]. . . as may reasonably be need-
ed at the time of the injury or occupational disease and thereafter during the dis-
ability to cure and relieve the employee from the effects of the injury.” 

13. The ALJ concludes that the Claimant has established by a prepon-
derance of the evidence that the treatment recommended by Dr. Marin is rea-
sonable, necessary, and related to the Claimant’s work injury. 

14. Section 8-42-102(2), C.R.S. (2011) provides that a claimant’s AWW 
“shall be calculated upon the monthly, weekly, daily, hourly, or other remunera-
tion which the injured or deceased employee was receiving at the time of the in-
jury.” Where the injured worker is paid on a weekly basis, the weekly compensa-
tion rate is generally used as the AWW. Section 8-42-102(2)(b).  

15. The ALJ concludes that the Respondents calculation of the Claim-
ant’s AWW comports with the statutory requirements and is reasonable under the 
circumstances. Thus, the ALJ concludes that the Claimant’s AWW is $379.29. 

16. Section 8-42-112(1), C.R.S., provides for a 50 percent reduction in 
benefits if the employee is injured due to a willful violation of a safety rule. The 
term "willful" connotes deliberate intent, but mere carelessness, negligence, for-
getfulness, remissness or oversight does not satisfy the statutory standard. Ben-
nett Properties Co. v. Industrial Commission, 165 Colo. 135, 437 P.2d 548 
(1968).  The Respondents bear the burden of proof to establish that the claim-
ant's conduct was willful. _'s Family Dining, Inc. v. Industrial Claim Appeals Of-



148 
 

fice, 907 P.2d 715 (Colo. App. 1995).  The question of whether the Respondents 
carried the burden of proof is one of fact for determination by the ALJ. City of Las 
Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). 

17. The ALJ concludes that the Respondent has established by a pre-
ponderance of the evidence that the Claimant willfully violated the Respondent-
Employer’s safety policy and this violation led to the Claimant’s injuries herein.  
As such, the ALJ concludes that the Claimant’s benefits shall be reduced by 
50%. 

18. The Claimant is entitled to TTD benefits if the injury caused a disa-
bility, the disability caused the claimant to leave work, and the claimant missed 
more than three regular working days.  TTD benefits continue until the occur-
rence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

19. The Claimant has established by a preponderance of the evidence 
that she has been temporarily totally disabled since June 30, 2011 and is entitled 
to TTD benefits beginning July 1, 2011 and ongoing until terminated by operation 
of law. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim for benefits under the Workers’ Compensation 
Act of Colorado is compensable. 

2. The Respondent-Insurer shall pay for the Claimant’s reasonable, 
necessary, and related medical care including the bilateral breast implant remov-
al, bilateral capsulectomy, and placement of new cohesive gel implants recom-
mended by Dr. Philip Marin. 

3. The Claimant’s average weekly wage is $379.29 and the Claim-
ant’s benefits shall be calculated based upon that AWW. 

4. The Respondent-Insurer shall reduce the Claimant’s indemnity 
benefits by 50%. 

5. The Respondent-Insurer shall pay the Claimant temporary total 
disability benefits from July 1, 2011 to the present and ongoing until terminated 
by operation of law, applying the 50% reduction as concurrently ordered herein. 

6. The Respondent-Insurer shall pay interest to claimant at the rate of 
8% per annum on all amounts of compensation not paid when due. 

7. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: August 15, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-173 

ISSUE 

 Whether Claimant’s AWW should be increased based on the cost of con-
tinued COBRA  health insurance. 

FINDINGS OF FACT 

 1. On April 21, 2011 Claimant suffered an admitted industrial injury 
during the course and scope of his employment with Employer. 

 2. Respondents’ admitted that Claimant earned an AWW of 
$1,359.54. 

 3. On July 5, 2012 Claimant received notice of cancellation of his 
health insurance.  He also received a COBRA letter giving him an opportunity to 
purchase continued health insurance.  Claimant’s cost for continued health in-
surance is $146.29 per week. 

 4. Combining Claimant’s admitted AWW of $1,359.54 with the 
$146.29 cost of continued health insurance yields a total AWW of $1,505.83. 



150 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbabil-
ity) of the testimony and actions; the motives of the witness; whether the testimo-
ny has been contradicted; and bias, prejudice, or interest.  See Prudential Insur-
ance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. Section 8-42-102(2), C.R.S. requires the Judge to determine a 
claimant's AWW based on his earnings at the time of injury.  The Judge must 
calculate the money rate at which services are paid to the claimant under the 
contract of hire in force at the time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 
(Colo. App. 2001).  However, §8-42-102(3), C.R.S. authorizes a Judge to exer-
cise discretionary authority to calculate an AWW in another manner if the pre-
scribed methods will not fairly calculate the AWW based on the particular circum-
stances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993).  The overall 
objective in calculating an AWW is to arrive at a fair approximation of a claimant's 
wage loss and diminished earning capacity.  Ebersbach v. United Food & Com-
mercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997). 
 
 5. Pursuant to §8-40-201(19)(b), C.R.S. wages include the “amount of 
the employee’s cost of continuing the employer’s group health insurance plan 
and, upon termination of the continuation, the employee’s cost of conversion to a 
similar or lesser insurance plan.”  As found, Claimant earned an admitted AWW 
of $1,359.54.  His cost of continued health insurance is $146.29 per week.  
Combining the admitted AWW with the cost to Claimant of continuing his health 
insurance yields a total AWW of $1,505.83. 
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ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. Claimant’s admitted AWW of $1,359.54 is increased by $146.29 
per week to yield a total AWW of $1,505.83. 

 
2. Any issues not resolved in this order are reserved for future deter-

mination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing at-
tached to your petition shows: (1) That you mailed it within twenty (20) days after 
mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory ref-
erence, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 15, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-431-01 

ISSUES 

 This hearing was set on Claimant’s Application for Expedited Hearing.  
The issues are limited to compensability and medical benefits.  OAC Rule 9.   

FINDINGS OF FACT 



152 
 

1. Claimant has been employed by Employer for 16 years.  She an-
swers a telephone using a headset.  Until February or March 2012 the headset 
covered only one ear.  Claimant could use the headset on either her left or right 
ear.  Claimant did change which ear was used.  

2. Claimant has a ten-year history of pain in her ears.  

3. Claimant was examined on May 23, 2011 by Niel Sullivan, M.D., 
her personal physician.  She complained of pain in her left ear. Claimant attribut-
ed the pain to an ear infection and did not mention the headset to Dr. Sullivan.  
Dr. Sullivan’s assessment was otitis externa.1

4. Claimant was again examined by Dr. Sullivan on November 16. 
2011.  Claimant complained of hearing loss.  She mentioned using a head set at 
work, and changing which ear the headset was on.  Dr. Sullivan assessment was 
hearing loss.  He referred Claimant to Dr. Considine.  

  He prescribed a medication.  

5. Claimant was examined by Catherince L. Considine, D.O., on De-
cember 5, 2011.  Claimant complained of ear pain and hearing loss.  In her note, 
Dr. Considine stated, “Canal where headset rests is noted to be erythematous2

6. Claimant took the report from Dr. Considine and told Employer’s 
HR department that she believed her ear pain was due to the headset that she 
used at work.  Claimant was not referred to a specific medical care provider at 
that time.  

 
and is being irritated by the headset being used and causing pain.”  Dr. 
Considine’s opinion that Claimant had eythemotous that was irritated by the 
headset she was using is credible and persuasive.  

7. On December 28, 2011, Claimant asked Employer to transfer her to 
a job that did not involve the use of headphones.  She stated that her ears were 
hurting daily and that it was getting worse.  

8. Claimant returned to Dr. Considine for follow-up on January 3, 
2012. Claimant complained that she still using a headset at work and she still 
had some ear discomfort.  Dr. Considine noted that Claimant’s external ear ca-
nals and tympanic3

                                                 
1 Otitis externa refers to an infection of the ear canal, the tube leading from the outside opening of the ear 
in towards the ear drum. http://medical-dictionary.thefreedictionary.com/otitis+externa (also called swim-
mer’s ear).  

 membranes were normal.  

 
2 redness of the skin due to congestion of the capillaries. http://medical-
dictionary.thefreedictionary.com/erythema 
3 relating to the middle ear or eardrum. http://www.thefreedictionary.com/tympanic 
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9. Claimant returned to Dr. Considine on February 28, 2012 for evalu-
ation of different headsets offered by Employer. Dr. Considine stated that Claim-
ant would do better with a headset that covers the ears, such as a headphone. 

10.  Employer referred Claimant to HealthOne for treatment of her ear 
complaints.  She was examined at HealthOne on March 22, 2012 by Matthew 
Lugliani, M.D.  Claimant complained of bilateral ear pain, ear ringing, and hearing 
loss.  She described her pain as aching and burning, and that the sensation is 
inside her ears. Dr. Lugliani’s assessment was otalgia4

11. Claimant returned to Dr. Considine on May 17, 2012.  Claimant 
stated that she had changed to a headset that did not rest in the ear canal but 
that her otalgia was not resolving.  Dr. Considine recommended that, if possible, 
Claimant’s position be changed to one that does not involve a headset. 

, tinnitus, and hearing 
loss  Dr. Lugliani states that he cannot attribute his diagnoses to Claimant’s em-
ployment, however, his discussion of causality refers mostly to the hearing loss.  

12. Claimant was examined by Alan Lipkin, M.D., on June 28, 2012.  
Claimant complained of bilateral ear pain and burning. Dr. Lipkin stated that 
Claimant’s external ears looked normal, that Claimant was using over-the-ear 
headsets, and that there was no sign that damage was being done.  He stated 
that the cause of Claimants otalgia was unclear, “but unlikely due to her headset 
use”.  

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
§8-40-102(1), C.R.S. A claimant in a Workers' Compensation claim has the bur-
den of proving entitlement to benefits by a preponderance of the evidence. §8-
42-101, C.R.S. A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 
P.3d 273, 275 (Colo. App. 2004). The facts in a Workers' Compensation case are 
not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer. §8-43-201, C.R.S. A Workers' Compensation case is de-
cided on its merits. §8-43-201, C.R.S. 

A claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer, and a workers’ compen-
sation case shall be decided on its merits. Qual-Med, Inc. v. Industrial Claim Ap-
peals Office, 961 P.2d 590, 592 (Colo. App. 1998) (“Claimant has the burden of 

                                                 
4 Pain in the ear; earache. http://www.thefreedictionary.com/otalgia 
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proving an entitlement to benefits by a preponderance of the evidence.”); Lerner 
v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) (“The burden is on 
the claimant to prove his entitlement to benefits by a preponderance of the evi-
dence.”). Proof by a preponderance of the evidence requires a claimant to estab-
lish that the existence of a contested fact is more probable than its nonexistence. 
Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 
2002). 

A compensable injury is one that arises out of and in the course of em-
ployment. Section 8-41-301 (1) (b), C.R.S. The “arising out of” test is one of cau-
sation. It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer. There is no presumption that injuries that 
occur in the course of a worker's employment arise out of the employment. Finn 
v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). 

An “occupational disease” means a disease which results directly from the 
employment or the conditions under which work was performed, which can be 
seen to have followed as a natural incident of the work and as a result of t5he 
exposure occasioned by the nature of the employment, and which can be fairly 
traced to the employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of the em-
ployment. § 8-40-201 (14), C.R.S.  See City of Colorado Springs v. Indus. Claim 
Appeals Office, 89 P. 3d 504 (Colo. App. 2004).   

 Dr. Considine’s opinion that Claimant had eythemotous that was irritated 
by the headset she was using is credible and persuasive.  Claimant has estab-
lished by a preponderance of the evidence that she suffered from an occupation-
al disease as a result of her headphone use at work. The occupational disease 
includes eythemotous and otalgia. The claim is compensable.   

 Insurer is liable for medical care from authorized providers that is reason-
ably needed to cure and relieve Claimant from the effects of the compensable 
injury.  Section 8-42-101(1), C.R.S.   Claimant did not advise Employer that her 
ear pain may be related to her employment until December 2011.  Employer did 
not initially refer Claimant to a specific medical care provider.  After reporting that 
her ear pain may be work related, Claimant saw Dr. Considine on January 2, 
2012, who is thereby authorized.  Employer later referred Claimant to HealthOne, 
which is also authorized.  Secti9n 8-43-404(5)(a), C.R.S. The care that Claimant 
has received for erythematous (Dr. Considine) and for otalgia (Dr. Lugliani), was 
reasonably needed to cure and relieve Claimant from the effect of her occupa-
tional disease. The care Claimant received from Dr. Considine on January 2, 
2012 through May 2012, and from HealthOne, was reasonably needed to cure 
and relieve Claimant from her work related ear pain.  Insurer is liable for the 
costs of such care, in amounts not to exceed the Division of Worker’s Compen-
sation fee schedule.  Section 8-42-101(3), C.R.S.  
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ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the costs of the care Claimant received from Dr. 
Considine for erythematous on and after January 3, 2012, and the care 
she received from HealthOne for otalgia.  

3. Issues not determined herein are reserved for future determination. 

 

DATED:  August 15, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-766-192 & 4-815-107 

ISSUES 

 1. Whether the ALJ has jurisdiction over Claimant’s appeal of two Or-
ders signed by Pre-Hearing ALJ (PALJ) Eley dated May 18, 2010 in claim num-
bers 4-766-192 and 4-815-107. 

 2. If jurisdiction is proper, whether Claimant has proven that each of 
PALJ Eley’s May 18, 2010 Orders in claim numbers 4-766-192 and 4-815-107 
should be set aside. 

FINDINGS OF FACT 

1. Claimant formerly worked for Employer as a general merchandise 
stocker.  She alleges three separate injuries during her employment with Em-
ployer between 2008 and 2010.  Claimant has filed separate Workers’ Compen-
sation claims for each injury. 

2. Claimant alleges that she was injured while working with Employer 
on July 24, 2008.  The incident is the subject of claim number 4-766-192.  Claim-
ant alleges a second injury that occurred on November 14, 2008.  The second 
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claim is the subject of claim number 4-815-107.  Only issues pertaining to the 
preceding two claims proceeded to hearing on June 25, 2012. 

3. Claim number 4-766-192 has been admitted by Respondents.  Re-
spondents filed a Final Admission of Liability (FAL) on August 18, 2009.  Claim-
ant timely objected to the FAL and filed a Notice and Proposal to Select a Divi-
sion Independent Medical Examination (DIME) physician.  On October 22, 2008 
the Division of Workers’ Compensation (DOWC) issued a panel of physicians. 

4. Joseph Fillmore, M.D. was selected to perform the DIME.  The ex-
amination was scheduled to occur in January 2010.  However, Claimant ex-
plained that she appeared for the examination but the DIME was cancelled by Dr. 
Fillmore due to lack of payment. 

5. Claim number 4-815-107 is also an admitted claim.  Respondents 
filed a FAL regarding the claim on February 18, 2010.  Claimant timely objected 
to the FAL and filed a Notice and Proposal to Select a DIME physician.  The par-
ties agreed to have Linda Mitchell, M.D. perform the DIME.  However, Claimant 
failed to schedule the DIME with Dr. Mitchell. 

6. On April 20, 2010 counsel for Respondents filed a Motion to Strike 
Claimant’s Notice and Proposal to Select a DIME in claim numbers 4-766-192 
and 4-815-107.  Claimant did not file a Response to either Motion. 

7. On May 18, 2010 PALJ Eley granted Respondents’ Motions in 
claim numbers 4-766-192 and 4-815-107.  He struck each Notice and Proposal 
and closed the claims subject to a Petition to Reopen. 

8. Claimant now appeals the May 18, 2010 Orders from PALJ Eley in 
claim numbers 4-766-192 and 4-815-107.  She asserts that each Order is inter-
locutory in nature and an appeal to a merits ALJ is proper.  In contrast, Re-
spondents assert that each Order is final because it denies Claimant any further 
benefits and disposes of the claims by closing them subject to reopening. 

9. The ALJ has jurisdiction over Claimant’s appeal of two Orders 
signed by PALJ Eley dated May 18, 2010 in claim numbers 4-766-192 and 4-
815-107.  PALJ Eley struck each Notice and Proposal and closed the claims sub-
ject to a Petition to Reopen.  The Orders did not award or deny benefits but in-
stead struck each Notice and Proposal to Select a DIME in claim numbers 4-766-
192 and 4-815-107.  Moreover, the language of section 8-43-207.5(3), C.R.S. 
mandates that orders entered by PALJ’s are interlocutory.  Accordingly, each Or-
der from May 18, 2012 is interlocutory in nature and an appeal to a merits ALJ is 
proper. 

10. CAttry testified at the hearing in this matter.  He is Claimant’s for-
mer attorney who entered his appearance in February 2010.  CAttry represented 
Claimant in case numbers 4-766-192 and 4-815-107.  He testified that, after re-
ceiving the Motions to Strike Claimant’s Notice and Proposal to Select a DIME, 
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he personally contacted then counsel for Respondents RAttry.  CAttry comment-
ed that he and RAttry spoke by telephone prior to the time in which a Response 
to the Motions was due.  He remarked that he reached a verbal agreement with 
RAttry that each of Respondents’ Motions would be held in abeyance.  CAttry 
testified that he spoke with RAttry “days” after the Motions were filed.  He 
acknowledged that there was no written confirmation of his agreement with 
RAttry. 

11. RAttry also testified at the hearing in this matter.  He explained that 
he contacted CAttry prior to the filing of the Motions to Strike on April 30, 2010.  
CAttry did not provide a response as to whether Claimant was opposed to the 
requests in each Motion.  RAttry stated that CAttry seemed preoccupied with 
other matters and mentioned that he was “dealing with taxes” and would need to 
return RAttry’s call.  RAttry then filed each of the Motions deemed as “opposed” 
shortly after his phone conversation with CAttry on April 30, 2010. 

12. RAttry explained that he left for his honeymoon to Italy on April 30, 
2010.  He remarked that he remained in Italy until May 14, 2010.  RAttry com-
mented that he did not have any telephone conversations with CAttry between 
April 30, 2010 and May 14, 2010.  He noted that he did not return to his office un-
til May 17, 2010. 

13. Insurer’s Claims Adjuster [Adjustor] testified at the hearing in this 
matter.  She stated that she has been the adjuster on Claimant’s claims in case 
numbers 4-766-192 and 4-815-107.  Ms. [Adjustor] commented that she instruct-
ed RAttry to file the Motions to Strike.  In fact, she referred the claims to RAttry 
for the specific purpose of filing the Motions.  Ms. [Adjustor] remarked that she 
did not give RAttry any instructions to hold the Motions in abeyance. 

14. Claimant has failed to demonstrate that each of PALJ Eley’s May 
18, 2010 Orders in claim numbers 4-766-192 and 4-815-107 should be set aside.  
CAttry received Respondents’ Motions to Strike after they were filed on April 30, 
2010.  However, Claimant did not file a response to Respondents’ Motions.  The 
allegations in the Motions were thus deemed admitted and the Motions were con-
fessed.  RAttry credibly testified that he contacted CAttry on April 30, 2010 prior 
to the filing of the Motions to Strike.  CAttry did not provide a response as to 
whether Claimant was opposed to the requests in each Motion.  RAttry stated 
that CAttry seemed preoccupied with other matters, mentioned that he was “deal-
ing with taxes” and would need to return RAttry’s call.  In contrast, CAttry com-
mented that he and RAttry spoke by telephone prior to the time in which a Re-
sponse to the Motions was due.  He remarked that he reached a verbal agree-
ment with RAttry that each of Respondents’ Motions would be held in abeyance.  
CAttry testified that he spoke with RAttry “days” after the Motions were filed.  
However, CAttry acknowledged that there was no written confirmation of his 
agreement with RAttry.  Furthermore, RAttry credibly explained that he left for his 
honeymoon to Italy on April 30, 2010 after filing the Motions to Strike.  He re-
marked that he remained in Italy until May 14, 2010.  RAttry commented that he 
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did not have any telephone conversations with CAttry between April 30, 2010 
and May 14, 2010.  Finally, Ms. [Adjustor] credibly remarked that she did not give 
RAttry any instructions to hold the Motions in abeyance.  In fact, she had referred 
the claims to RAttry for the specific purpose of filing the Motions.  Accordingly, 
Claimant’s appeal of PALJ Eley’s Orders dated May 18, 2010 in claim numbers 
4-766-192 and 4-815-107 is denied and dismissed. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the evi-
dence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which leads 
the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); Peo-
ple v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' Com-
pensation case are not interpreted liberally in favor of either the rights of the in-
jured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' Com-
pensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is disposi-
tive of the issues involved; the Judge has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbabil-
ity) of the testimony and actions; the motives of the witness; whether the testimo-
ny has been contradicted; and bias, prejudice, or interest.  See Prudential Insur-
ance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Jurisdiction 

 4. Generally, orders involving discovery and the presentation of evi-
dence are considered interlocutory because such orders do not award or deny 
benefits. See Reed v. Industrial Claim Appeals Office, 13 P.3d 810 (Colo. App. 
2000).  Further, orders determining which party is liable to pay for a DIME are 
interlocutory.  See eg. Leos v. Kurt Group, Inc., W.C. No. 4-231-009 (ICAP, Nov. 
15, 1996); Adams v. Sunburst Properties and Financial Corp., W.C. No. 4-261-
472 (ICAP, Sept. 24, 1996). Moreover, section 8-43-207.5(3), C.R.S. provides 
that orders entered by a PALJ “shall be interlocutory.”  Specifically, direct appeal 
to the Industrial Claim Appeals Office from a PALJ's order striking a request for a 
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DIME is interlocutory. See Lofgren v. Kodak Polyschrome Graphics, W.C. No. 4-
445-606 (ICAP, Dec. 18, 2000). 

 5. As found, the ALJ has jurisdiction over Claimant’s appeal of two 
Orders signed by PALJ Eley dated May 18, 2010 in claim numbers 4-766-192 
and 4-815-107.  PALJ Eley struck each Notice and Proposal and closed the 
claims subject to a Petition to Reopen.  The Orders did not award or deny bene-
fits but instead struck each Notice and Proposal to Select a DIME in claim num-
bers 4-766-192 and 4-815-107.  Moreover, the language of section 8-43-
207.5(3), C.R.S. mandates that orders entered by PALJ’s are interlocutory.  Ac-
cordingly, each Order from May 18, 2012 is interlocutory in nature and an appeal 
to a merits ALJ is proper. 

Merits 

 6. The burden of proof is on the party asserting the affirmative of a 
proposition.  Cowin and Co. v. Medina, 860 P.2d 535 (Colo. App. 1992); In Re 
Morrow, W.C. No. 4-561-243 (ICAP, Apr. 4, 2005).  Claimant asserts that each of 
PALJ Eley’s May 18, 2010 Orders in claim numbers 4-766-192 and 4-815-107 
should be set aside.  She thus bears the burden of proof. 

 7. As found, Claimant has failed to demonstrate that each of PALJ 
Eley’s May 18, 2010 Orders in claim numbers 4-766-192 and 4-815-107 should 
be set aside.  CAttry received Respondents’ Motions to Strike after they were 
filed on April 30, 2010.  However, Claimant did not file a response to Respond-
ents’ Motions.  The allegations in the Motions were thus deemed admitted and 
the Motions were confessed.  RAttry credibly testified that he contacted CAttry on 
April 30, 2010 prior to the filing of the Motions to Strike.  CAttry did not provide a 
response as to whether Claimant was opposed to the requests in each Motion.  
RAttry stated that CAttry seemed preoccupied with other matters, mentioned that 
he was “dealing with taxes” and would need to return RAttry’s call.  In contrast, 
CAttry commented that he and RAttry spoke by telephone prior to the time in 
which a Response to the Motions was due.  He remarked that he reached a ver-
bal agreement with RAttry that each of Respondents’ Motions would be held in 
abeyance.  CAttry testified that he spoke with RAttry “days” after the Motions 
were filed.  However, CAttry acknowledged that there was no written confirmation 
of his agreement with RAttry.  Furthermore, RAttry credibly explained that he left 
for his honeymoon to Italy on April 30, 2010 after filing the Motions to Strike.  He 
remarked that he remained in Italy until May 14, 2010.  RAttry commented that 
he did not have any telephone conversations with CAttry between April 30, 2010 
and May 14, 2010.  Finally, Ms. [Adjustor] credibly remarked that she did not give 
RAttry any instructions to hold the Motions in abeyance.  In fact, she had referred 
the claims to RAttry for the specific purpose of filing the Motions.  Accordingly, 
Claimant’s appeal of PALJ Eley’s Orders dated May 18, 2010 in claim numbers 
4-766-192 and 4-815-107 is denied and dismissed. 
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ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. The ALJ has jurisdiction to address Claimant’s appeal of each of 
PALJ Eley’s Orders dated May 18, 2010 in claim numbers 4-766-192 and 4-815-
107 because they are interlocutory. 

 
2. Claimant’s appeals of PALJ Eley’s Orders dated May 18, 2010 in 

claim numbers 4-766-192 and 4-815-107 are denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing at-
tached to your petition shows: (1) That you mailed it within twenty (20) days after 
mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory ref-
erence, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 15, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 
 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-594-683 

 
 
  
PROCEDURAL MATTERS 
 
 At the conclusion of the June 11, 2012 session of the hearing, the ALJ or-
dered interim briefs on issues concerning an alleged conflict of interest of William 
Woo, M.D., the Director of Occupational Medicine with the Self-Insured Employ-
er; penalties for the alleged dictation of medical care to Dr. Woo, and whether the 
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statute of limitations concerning penalties applies.  The issue of penalties for al-
leged dictation of medical care stands on its own, separate merits, and penalties 
were orally denied at the conclusion of the Claimant’s case-in-chief, and that de-
nial is hereby re-affirmed as herein below specified.  The issue of whether or not 
Dr. Woo has a sufficient appearance of conflict of interest, or actual conflict of 
interest, to warrant his disqualification as the authorized treating physician (ATP), 
and the striking of his opinions, or whether his opinions should be weighed ac-
cordingly is a separate issue.    
  
 During the course of the June 11th session of the hearing, the ALJ de-
ferred to, and became bound by, Pre-Hearing ALJ (PALJ) Craig Eley’s in camera 
inspection and determinations concerning the Self-Insured Employer’s Claims or 
Case File in this matter.  PALJ Eley examined the Respondent’s Privilege Log, 
and he furnished the non-privileged matter to the parties prior to June 11th.  The 
ALJ herein elects to be bound by PALJ Eley’s determinations in this regard.  Al-
so, during the course of the June 11th session, the Claimant requested that the 
ALJ do an in camera inspection of the Self-Insured Employer’s personnel files for 
Dr. Woo and [Claim’s Administrator}, the de facto claims manager of the Self-
Insured Employer, who works in conjunction with [tpa] Claims Management Ser-
vices, the third-party administrator.  The Claimant’s counsel alleged that he could 
not conduct an effective cross-examination of [Claim Administrator] and Dr. Woo 
(both of whom the Claimant listed as adverse witnesses to be called for cross 
examination in the Claimant’s case-in-chief).  The ALJ did an in camera inspec-
tion of these two personnel files.  The Respondent took the position that the per-
sonnel files were subject to [Claim’s Administrator}’s and Dr. Woo’s rights of pri-
vacy, in toto, and no parts thereof should be furnished to the Claimant.  The ALJ 
ordered Respondent’s counsel to make suggested redactions and then furnish 
the ALJ with both the redacted and the un-redacted personnel files.  The Re-
spondent’s counsel redacted most meaningful information, leaving innocuous 
personnel files.   Among other things, the redactions concern exact amounts of 
bonuses paid to Dr. Woo and workers compensation-related performance criteria 
for [Claim’s Administrator}.  The ALJ infers that without exact monetary amounts 
of bonuses, the mere fact of bonuses would border on the meaningless, e.g., a 
free lunch at Chili’s may not be sufficient to influence anything whereas bonuses 
in the thousands, or tens of thousands,  of dollars would create an appearance of 
conflict and undue influence, if related to containing workers compensation costs 
for the Self-Insured Employer, specifically, in light of the fact that Dr. Woo 
changed his opinion in December 2004 to an opinion that the Claimant’s work-
related injury was only a temporary sprain from which the Claimant fully recov-
ered as of December 2004, which amounts to an opinion of zero permanent im-
pairment and no permanent medical restrictions.   The ALJ infers and finds that 
treatment without regard to the costs thereof would be unlikely to yield bonuses.  
The whole point is that the Claimant could find specific information useful for 
cross examination, information ordinarily discoverable wherein the Respondent is 
the only source of this information. See Hawkins v. District Court, 638 P.2d 1372 
(Colo. 1982) [information that leads to discoverable evidence and is not other-
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wise available, without great hardship if at all, should be produced by the oppos-
ing side].   Without it, the Claimant is hamstrung in her ability to cross examine.  
Nonetheless, the ALJ will not violate the privacy rights of Dr. Woo, if Dr. Woo 
chooses not to voluntarily produce his personnel file, a right which he could have 
waived.  The same is true for [Claim’s Administrator}’s personnel file.   If Dr. Woo 
and [Claim Administrator] assert their privacy rights in toto, and do not voluntarily 
waive produce their personnel files, the question is “what is it that they wish to 
conceal?”  Under the circumstances,  the ALJ draws adverse inferences con-
cerning an appearance of conflict of interest affecting Dr. Woo’s changed opin-
ion, after maximum medical improvement (MMI) [that the Claimant’s work-related 
injury was only a temporary phenomenon, .and the Claimant had fully recovered 
without restrictions, from the admitted injury], contrary to his earlier opinion.   Al-
so, the Claimant would be hamstrung in cross-examining [Claim Administrator] 
and how her conversations with Dr. Woo factored into the 180 degree reversal in 
Dr. Woo’s opinions.   Without the Respondent voluntarily making Dr. Woo’s and 
[Claim’s Administrator}’s personnel files available to the Claimant, the ALJ draws 
adverse inferences against the testimony of both individuals, in weighing their 
credibility, specifically, that information in their personnel files would support a 
conflict of interest and/or appearance of conflict of interest, thus, tainting Dr. 
Woo’s changed opinion.  
 
               Indeed, the consequences of not voluntarily producing discovery 
evidence, although a Hobson’s choice, can be dire.  See United Nuclear Corp. v. 
General Atomic Co., 629 P.2d 231. 26 A.L.R. 4th 705 (N.M. 1980) [the Supreme 
Court of New Mexico affirmed the entry of an approximate $2.1 billion default 
judgment for the plaintiff, based on the defendant’s failure to produce documents 
housed in Canada.  The defendant alleged that it would be in violation of the Ca-
nadian Uranium Security Act if it produced the documents.  Put simply, the Court 
indicated that it did not want the defendant to be in violation of Canada’s laws, 
but it had no choice other than to grant a default judgment in favor of the plaintiff].  
The consequences in the present case are not as dire because “bad faith” has 
not been alleged or established.  The potential consequences herein would be to 
either strike the opinions of Dr. Woo, or simply to weigh them accordingly, in light 
of the appearance of conflict; and, to draw adverse inferences from Dr. Woo and 
[Claim Administrator] not voluntarily producing  
their personnel files in order to enable the opposing side to effectively cross ex-
amine them.  The ALJ determines that weighing Dr. Woo’s opinions, in light of his 
limitation of information upon which to cross examine is the appropriate determi-
nation, and this weighing was reserved until the conclusion of all the evidence. 
 
              Other than the in camera inspection of the personnel files and the 
in-hearing orders thereon, the evidence was frozen as of the time the hearing 
commenced on June 11th.   
 
ISSUES 
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  In the Application for Hearing, the issues designated by the Claimant for 
hearing were permanent total disability (PTD); overcoming the Division Inde-
pendent Medical Examination (DIME) of John Douthit, M.D., conducted approxi-
mately 7 years after the admitted maximum medical improvement (MMI) date of 
July 14, 2004; penalties against the Respondent for alleged dictation of medical 
care to Dr. Woo; and, bodily disfigurement.  In the Case information Sheet (CIS), 
filed by the Claimant on June 4, 2012, the Claimant added the issue of “spolia-
tion” of evidence relative to Dr. Douthit’s 2011 DIME, allegedly based on the Re-
spondent’s failure to file a Final Admission of Liability on Dr. Woo’s changed 
opinion of no impairment and no restrictions of December 2004. 
 
 In the Response to Application for Hearing, the Respondent endorsed the 
issues of statute of limitations on penalties; and statutory offsets and credits to 
which the Respondent is entitled; overcoming Dr. Douthit’s DIME; apportionment 
of PTD benefits; and, intervening cause.  In the Respondent’s CIS, filed June 5, 
2012, the Respondent reiterated the issues designated in the Response to Appli-
cation for Hearing.  Although the Respondent indicated in the course of the July 
16, 2012 session of the hearing that it was alleging that the Claimant had misled 
the Self-Insured Employer concerning her ability to do the job for the Employer at 
the time of hiring, the Respondent has never specifically alleged the affirmative 
proposition of “reduction of benefits” by 50%, pursuant to § 8-42-112 (1) (d), 
C.R.S.   Therefore, this affirmative defense has been waived and the matter may 
only be considered for the purpose of making credibility determinations.  See 
Kersting v. Indus. Comm’n, 39 Colo. App. 297, 567 P.2d 394 (1977).  
 
 The standard of proof on PTD, penalties and the Respondent’s affirmative 
defense of statute of limitations on the penalty issues is “preponderance of the 
evidence.”  There is no persuasive evidence disputing the MMI date of July 14, 
2004.  The standard of proof for overcoming DIME Dr. Douthit’s opinion that the 
left upper extremity (LUE) is not causally related to the August 20, 2003 compen-
sable injury is clear and convincing evidence.”  The standard of proof on his 
scheduled impairment rating of 8% RUE, as well as his stated permanent medi-
cal restrictions, is “preponderance of the evidence.”  The presumptive effect of a 
DIME’s opinions, in the first instance (with a “clear and convincing” standard of 
proof) applies to determinations of MMI and degree of whole person medical im-
pairment.  See § 8-42-107 (8) (b) (III), C.R.S.  Because the issues of whole per-
son permanent medical impairment and/or MMI inherently require a determina-
tion regarding the cause of a claimant’s condition, a DIME physician’s opinion 
that a causal relationship between a work-related injury exists or does not exist is 
given presumptive effect and must be overcome by clear and convincing evi-
dence. See Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  Also see Egan v. Indus. Claim Appeals office, 971 P.2d 664 (Colo. App. 
1998).   Dr. Douthit’s scheduled rating of 8% right upper extremity (RUE) is not 
entitled to presumptive effect to be overcome by clear and convincing evidence.  
It may be overcome by preponderant evidence.  Because Dr. Douthit re-affirmed 
the MMI date of July 14, 2004, the “clear and convincing” standard was triggered 
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on the issue of MMI. Dr. Douthit’s DIME did not determine whole person perma-
nent impairment and it adopted the ATP’s (Dr. Woo’s)  July 14, 2004 MMI date.   
 
 
FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
PRELIMINARY FINDINGS 
 
 1.   The Claimant had a 15 to 20 year history of bilateral carpal tunnel 
syndrome prior to her employment with the Employer (during which time she 
wore splints and proceeded to surgery on the left hand).  Also, she had been ad-
vised to undergo surgery on her right hand, prior to her employment with the 
Employer, but she declined to do so (in part because the left hand surgery did 
not go well).  She also applied for Federal Social Security Disability (SSDI) bene-
fits, which were denied.       
 
 2. The Claimant had been working for the Employer for just over two 
months, as a registered nurse (RN) at the time of her work injury.  She was hired 
on June 16, 2003, and she suffered an ultimately admitted aggravating injury to 
her right wrist on August 20, 2003.  She also alleges injuries to her left wrist and 
elbows as well, the work relatedness of which is in controversy.   The DIME of 
seven years later, John Douthit, M.D., relying significantly on the opinion of the 
Claimant’s ATP in 2003 and 2004, William Woo, M.D., an employee of the Self-
Insured Employer, and the Claimant’s previous Independent Medical Examiners 
(IMEs), John S. Hughes, M.D. and David J. Conyers, M.D., were of the opinion 
that the Claimant’s work-related injuries were limited to her right wrist.   The 
Claimant’s recent IME, Jack Rook, M.D., is of the opinion that the Claimant’s 
LUE condition is related to the admitted injury of August 20, 2003 (Claimant’s 
Exhibit 5, Report of January 16, 2011). 
 
 3. The Amended Final Admission of Liability (FAL), mailed October 
10, 2011, admits for an average weekly wage (AWW) of $1,149.19, 2/3rds of 
which is $766.05, which exceeds the statutory maximum temporary total disabil-
ity (TTD) and permanent total disability (PTD) weekly benefit of $658.84 for fiscal 
year (FY) 2003/2004.  The FAL admits for permanent scheduled impairment of 
8% RUE, pursuant to Dr. Douthit’s DIME opinion, variable temporary partial disa-
bility (TPD) benefits from October 8, 2003 through October 14, 2003.  The FAL 
denies liability for post maximum medical improvement (MMI) maintenance med-
ical benefits (Grover medicals).  The FAL amounts to an evidentiary admission 
by the Respondent, however, because the Claimant challenged it by requesting a 
hearing, the outcome could go either way after hearing.  In other words, although 
the Respondent admitted liability, the FAL does not establish a floor on degree of 
permanent disability or MMI. 
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 4. William Woo, M.D., the Self-Insured Respondent’s Director of Oc-
cupational Medicine, was the Claimant’s authorized treating physician (ATP) in 
2003/2004.  In a report dated July 14, 2004, he determined that the Claimant had 
reached maximum medical improvement (MMI) as of that date with a permanent 
scheduled impairment of 12% of the right upper extremity (RUE).  He assigned 
permanent medical restrictions for the RUE of 5 lbs maximum lifting; 10 lbs 
pushing and pulling and no forceful gripping, grasping or twisting with the 
right hand or wrist.  He determined that the Claimant’s left upper extremity 
(LUE) condition was not work related, but pre-existing.  The Respondent did not 
file a Final Admission of Liability (FAL) on this opinion, at any time.  Indeed, the 
Respondent did not file a FAL until 2011, after ALJ Bruce Friend ordered it to do 
so. 
 
 5. The Claimant sustained a previous work-related injury on July 8, 
1997, wherein the diagnosis was nonspecific low back pain.  Henry J. Roth, M.D. 
gave the Claimant permanent restrictions of maximum materials handling of 
15 lbs; pushing limited to 15 lbs; pulling limited to 15 lbs; no squatting, 
crawling.   Dr. Woo’s restrictions of July 14, 2004 were more restrictive than Dr. 
Roth’s 1997 restrictions, thus, giving rise to an inference and finding of the work-
related aggravation of the RUE on August 20, 2003.  While working at Iliff Care 
Center, the Claimant sustained injuries including a right hand contusion and right 
wrist sprain on April 1, 2000.  She received restrictions of no lifting, no push-
ing/pulling over 10 lbs.  These restrictions were less restrictive than Dr. Woo’s 
July 14, 2004 permanent restrictions.  Indeed, the Respondent’s argument that a 
temporary exacerbation occurred on August 20, 2003 implicitly requires a return 
to the pre-August 20, 2003 baseline for the RUE, which, at its most restrictive, 
would restrict the Claimant to 10 lbs lifting/pushing/pulling.  The Claimant re-
turned to Dr. Woo’s permanent restrictions of 5 lbs. no lifting; and 10 lbs. no 
pushing/pulling.  Consequently, there never was a return to pre-August 20, 
2003 baseline.  The Claimant was more restricted after the August 20, 2003 inci-
dent. 
 
 6. In her Pre-Employment Evaluation and Questionnaire, dated June 
2, 2003 (Respondent’s Exhibit R), the Claimant indicated low back pain, left hand 
carpal tunnel of 1999, and in response to the catch-all question “Relative to this 
job, is there any health-related condition for which you require accommodation 
(i.e. job modification), or structural changes to the work area,” the Claimant an-
swered “None at all –I’ve been working ever since.”  Based on this answer and 
the omission of the previous “right carpal tunnel” problem, the Respondent alleg-
es that the Claimant misled the Self-Insured Employer about her ability to do the 
RN job offered.  The Claimant explained in her hearing testimony on July 16, 
2012 that she did not intentionally omit reference to the right carpal tunnel prob-
lems.  Since the Respondent had the Claimant execute medical release authori-
zations for previous medical history, the Claimant assumed that the Respondent 
knew about her previous right carpal tunnel problems.  Indeed, the Claimant 



166 
 

passed the 50 lbs pushing/pulling test in the pre-employment evaluation and the 
Claimant’s hearing testimony corroborates that she’s “been working ever since.”  
More importantly, the Claimant was able to perform the RN job for the Self-
Insured Employer, without difficulty, up until the time of her aggravating right wrist 
injury of August 20, 2003.  Although the Respondent somehow implies that the 
Claimant’s employment with the Respondent should have been void ab initio, the 
Respondent did not timely assert its affirmative proposition that the Claimant mis-
led the Respondent concerning her ability to do the job, invoking the provisions of 
§ 8-42-112 (1) (d), C.R.S.  Indeed, the fact that the Claimant passed the 50 lbs. 
pushing/pulling test and was able to do her RN job without difficult until her ad-
mitted injury of August 20, 2003 belies the idea that the Respondent was misled 
about the Claimant’s ability to do the job.   
 
 7. After the MMI date of July 14, 2004, Douglas E. Hemler, M.D. per-
formed an Independent Medical Examination (IME) on behalf of the Respondent 
on November 14, 2004.  Dr. Hemler’s opinion is that the Claimant’s injury at the 
Iliff Care center in 2000 was “much more consistent from an injury basis to cause 
aggravation (emphasis supplied) than the [Respondent] injury.  This opinion is in 
the nature of a medico-legal opinion.  It is contradicted by Dr. Douthit’s DIME 
opinion and the Respondent’s subsequent FAL of 2011.  The ALJ rejects this 
opinion as being contrary to the weight of the evidence.  Dr. Hemler concluded 
that the Claimant had sustained a short-lived right wrist flexor strain and that she 
had fully recovered without sequelae as of September 3, 2003.  Dr. Hemler’s 
opinion does not make it highly probable, unmistakable and free from serious 
and substantial doubt that Dr. Douthit’s DIME opinions are erroneous.  Indeed, 
Dr. Hemler’s opinions are on the light side of medical scholarship and the ALJ 
accords minimal weight to them.  After reviewing Dr. Hemler’s report, Dr. Woo 
changed his opinion in December 2004, and he agreed that the Claimant’s right 
upper extremity condition (RUE) had fully resolved as of September 3, 2003. In 
the interim between Dr. Woo’s original opinion and his changed opinion, he had 
conversations about the Claimant’s case with [Claim’s Administrator}, de facto 
claims administrator for the Self-Insured Employer.  Dr. Woo’s changed opinion 
is contradicted by the 2011 opinion of DIME Dr. Douthit, and Dr. Woo’s changed 
opinion does not reveal that it is highly probable, unmistakable and free from se-
rious and substantial doubt that Dr. Douthit’s 8% RUE rating was in error.  In-
deed, Dr. Woo’s total about face can be explained, inferentially, by his dual posi-
tion as more fully outlined below because the question looms large, “why did Dr. 
Woo do a total about face in his opinion?” 
 
 8. On December 27, 2004, Dr. Woo wrote a letter to Brad J. Miller, 
Esq., attorney for the Respondent, changing his opinion to the following:  “I would 
agree with the report of Dr. Hemler who stated that the work injury on August 20, 
2003 (the admitted injury in question) ‘was a relatively short-lived (emphasis 
supplied) right wrist flexor strain.’ “  The ALJ infers and finds that Dr. Woo had 
changed his opinion to zero permanent impairment on the part of the Claimant as 
of December 27, 2004, with no medical restrictions.  The ALJ draws a plausible 
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adverse inference that Dr. Woo’s conversations with [Claim Administrator] played 
some role in his changed opinion.  To say the least, the situation does not “smell 
good.”  .Dr. Woo did not change his former opinion that the Claimant had 
reached MMI on July 14, 2004.  In the letter, Dr. Woo states that he is Medical 
Director of Employee Occupational Health Services for the Self-Insured Employ-
er (Claimant’s Exhibit 6).  No Final Admission of Liability (FAL) was filed, based 
on Dr. Woo’s changed opinion, for the next five and a half years. On July 19, 
2010, ALJ Bruce Friend issued an Order to Compel the Respondent to file a FAL.  
Thereafter, the Claimant requested a DIME, which was performed by Dr. Douthit 
on July 25, 2011.  The Respondent did not file a FAL until October 10, 2011, af-
ter receiving DIME Dr. Douthit’s opinion.  The Amended FAL was based on Dr. 
Douthit’s DIME opinions.  The Amended FAL constitutes a judicial admission that 
the Claimant sustained permanent scheduled impairment of 8% RUE, contradict-
ing Dr. Woo’s changed opinion of zero impairment.  At the last session of the 
hearing, the Respondent disingenuously argued that because the Claimant ob-
jected to the FAL and requested a hearing, Respondent had, therefore, admitted 
to nothing and could repudiate any admissions they made.  The ALJ rejects this 
argument.  Respondent cannot repudiate the evidentiary admissions that it 
made. 
 
 9. The ALJ infers and finds that the Respondent took no significant 
action, with respect to admitting permanent impairment, based on Dr. Woo’s 
changed opinion of December 27, 2004, until it filed a Notice and Proposal for a 
DIME on December 22, 2006.   The Claimant argues that the Respondent should 
have filed a timely FAL for zero impairment after Dr. Woo changed his opinion, in 
order that a timely DIME could have been requested in early 2005.  The Re-
spondent filed a General Admission of Liability (GAL) on October 29, 2003 and 
no subsequent admissions were filed until 2011. The ALJ notes and finds that 
ATP Dr. Woo’s first opinion is that the Claimant sustained a 12% scheduled im-
pairment of the RUE and reached MMI on July 14, 2004.  None of the physicians 
disagree, including the Claimant’s own recent IME, Dr. Rook, that the Claimant 
reached MMI on July 14, 2004.  Dr. Rook, unlike other physicians, is of the opin-
ion that the Claimant’s LUE condition is related to the original admitted injury of 
August 20, 2003.  Dr. Rook rated the Claimant’s RUE impairment at 24% RUE 
and 19% LUE.  He did not indicate that a whole person rating was more appro-
priate nor did he implicate the Claimant’s whole person.  The ALJ infers and finds 
that neither Dr. Rook nor any other examining physician indicated that a whole 
person rating was appropriate.  Dr. Douthit’s DIME opinion is that the Claimant 
sustained an 8% RUE impairment.  Because a scheduled rating, although made 
by a DIME, is not subject to the presumptive effect of whole person DIME rat-
ings, Dr. Douthit’s scheduled impairment rating of 8% RUE is subject to a pre-
ponderance standard of evidence. 
 
 10. In Exum v. Southest Memorial Hospital, W.C. No. 4-395-163 [Indus. 
Claim Appeals Office (ICAO), January  5, 2001], ICAO indicated that a party 
must directly address the first MMI opinion after a GAL is filed and cannot simply 
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adopt a subsequent change of opinion.   The Respondent did not address Dr. 
Woo’s first MMI opinion until 2011 when it filed a FAL, based on DIME Dr. 
Douthit’s adoption of Dr. Woo’s first MMI opinion in 2011. 
 
[CLAIM’S ADMINISTRATOR} 
 
 11.  [Claim’s Administrator}'s (the Respondent’s de facto claims admin-
istrator  in conjunction with [tpa]) testimony on July 11, 2005, was that she had 
conversations with Dr. Woo about this claim that were not documented.  [Claim 
Administrator] manages the Occupational Health Department for the Self-Insured 
Employer, and she is the de facto claims administrator (Hearing. Tr., July 11, 
2005, p. 252, lines 21-22).   
 
  Q Did you ever talk to Dr. Woo about it? 
 
  A Yeah, I believe I did. 
 
  Q When did you talk to Dr. Woo about it? 
 
  A I'm not real sure.  I mean Dr. Woo and I have conversations, 
   you know, fairly often, regularly about many things. 
 
(Hearing. Tr., July 11, 2005, p. 264, lines 18-25). 
 
  Q How often did you talk to Dr. Woo about this case? 
 
  A I can't tell you how often.  There has been a few times. 
 
  Q And what did these conversations entail? 
 
  A They entailed my question of whether or not this  
   exacerbation was actually work related.  And Dr. Woo's 
   opinion is that he treats the person and he gives them 
   the medical care that they need. 
 
   He doesn't make a decision about whether a claim is 
   accepted or denied.  And he has told me that, that's my 
   job, which it is.  I work with [tpa].  I work with the 
   TPA and I make those decisions about the claims. 
 
  Q So you raised questions with Dr. Woo regarding the 
   work relatedness of the Claimant's injuries during her 
   treatment with Dr. Woo; is that correct? 
 
  A Yes, but it did not change a thing.  Dr. Woo medically 
   treats everyone to their MMI.  That's what he does. 
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(Hearing. Tr. July 11, 2005, p. 265, line 14 to p. 266, line. 13). 
 
  Q Can you give us an estimate of how many times 
   you talked to Dr. Woo about the work relatedness  
   of this? 
 
  A No, I cannot.  I can't - - not very many times. He's the 
   medical director for all of Exempla's Employee Health. 
   I talk to him about everything. 
 
  Q But you agree that he was stating on these medical 
   records, as we have already seen, that the right arm was 
   work related, correct? 
 
  A That's what I understood, yes. 
 
  Q And that's what you were trying to get him to change his 
   opinion on, correct? 
 
  A No, absolutely not.  I cannot influence Dr. Woo to change 
   his opinion.  I cannot do that.  It does not happen. 
 
  Q But did you try? 
 
  A No, I did not try. 
 
  Q Then why were you talking to him? 
 
  A Because I was sharing with him that I thought that there 
   had been an intervening event. 
 
  Q And yet he continued to maintain that it was work related? 
 
  A He continued to treat. 
  
  Q And he maintained that the right arm was work related 
   until receiving a letter from Mr. Miller, correct? 
 
  A To be honest, I don't know really at what point he changed. 
 
(Hearing Tr., p. 268, line 4, to p. 269, line 12).  
 
 12. The Claimant called [Claim Administrator] for cross examination at 
the July 16, 2012 session of the hearing.  Her demeanor was evasive, not helpful 
to finding the truth, and not straight-forward.  When confronted with her previous 
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2005 testimony, she could remember very little.  When asked if she made deci-
sions on which claims to admit or deny, she indicated that [tpa], the third party 
administrator, made the decisions in consultation with her.  When asked if she 
spoke about workers’ compensation cases with Dr. Woo, she said “sometimes.”  
She implied that she had very little to do with decisions on claims.  She further 
implied that workers compensation cost containment was not relevant to her 
functions.  In a company newsletter (Claimant’s Exhibit 32), she was interviewed 
and said that “[Self-Insured Employer] had over 700 employee injury reports in 
2010, less (emphasis supplied) than in previous years.”  She stated: “Our goal is 
to see 100 percent of our employees fully recovered and returned to their current 
positions.”  With respect to the interview, [Claim Administrator] said that she had 
just given information that her staff had put together.  The ALJ infers and finds 
that this commendable goal has an important secondary benefit for the Self-
Insured Employer ---workers compensation cost containment. 
 
 13. When the ALJ asked [Claim Administrator] at the July 16, 2012 
session, if she had to check with management on making recommendations to 
[tpa] on acceptance or denial of claims, she said: “I am management.”  [Claim 
Administrator] would have us believe that [tpa], the third-party administrator, 
called the shots on decisions with respect to admitting or denying a claim and the 
Self-Insured Employer had little to do with these decisions.  [Claim Administrator] 
was vague on this subject.  The ALJ infers and finds that [Claim’s Administra-
tor}’s testimony in this regard defies reason and common sense, against a back-
drop of the totality of the evidence.  [Claim’s Administrator}, who is “manage-
ment” and who takes pride in workers compensation cost containment (Claim-
ant’s Exhibit 32) would have us believe that her opinions on dealing with a claim 
count for very little, whereas [tpa] (which is neither on the premises nor closely in 
touch with a workers’ compensation case) “calls the shots.”  The ALJ infers and 
finds that [Claim’s Administrator}’s opinions in this regard, expressed to [tpa], are 
compelling to [tpa].  It is unlikely that [tpa] would go against the Self-Insured Em-
ployer’s ([Claim’s Administrator}’s) preferred handling of a workers’ compensa-
tion claim.  [Claim Administrator] testified that she never told Dr. Woo what to do 
and she believed that she had done nothing wrong.  The ALJ infers and finds that 
by discussing details of the Claimant’s case with Dr. Woo, e.g., “is there impair-
ment?  When is she going to be at MMI, before Dr. Woo had changed his opin-
ion, [Claim Administrator] exerted a subtle appearance of influence on Dr. Woo to 
change his opinion to zero permanent impairment and no permanent restrictions.  
Indeed, the ALJ does not even need to draw adverse inferences based on Horn-
er’s declining to voluntarily produce her personnel file.  The ALJ infers and finds 
that a reasonable person in possession of all the facts concerning [Claim’s Ad-
ministrator}’s conversations with Dr. Woo would harbor doubts as to the lack of 
taint and an appearance of impropriety in Dr. Woo changing his opinion to zero 
permanent impairment and no permanent restrictions. 
 
STATUTE OF LIMITATIONS ON PENALTIES FOR ALLEGED DICTATION OF 
MEDICAL CARE 
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 14.  The Claimant, as a reasonable person, reasonably should have 
known that penalties for allegedly dictating medical care were warranted, as of 
2005.  The Claimant first alleged penalties, for allegedly dictating medical care, 
on October 21, 2011, in her Application for Hearing, over six years after [Claim’s 
Administrator}’s July 11, 2005 testimony before ALJ Bruce Friend. 
 
  15.  At the time of the first deposition with Dr. Woo in 2005, the contact 
with [Claim Administrator] had not been revealed by Dr. Woo.  (Dr. Woo Depo. 
Tr., June 13, 2005).   It was revealed, however, in the undisputed hearing testi-
mony of [Claim Administrator] on July 11, 2005.  At that point, the Claimant, as a 
reasonable person, reasonably should have known that penalties for the alleged 
dictation of medical care by [Claim Administrator] to Dr. Woo could be warranted.  
The issue of workers compensation penalties was first raised in the Claimant’s 
Application for Hearing, dated October 21, 2011, a little over six years after 
[Claim’s Administrator}’s July 11, 2005 testimony. 
 
 16. There was no persuasive evidence in the Claimant’s case-in-chief 
that the Claimant did not reasonably know that penalty claims may be warranted 
as of 2005, or that the statute of limitations was tolled for several years because 
of, e.g., a legal disability on the Claimant’s part that prohibited her from timely 
asserting penalty claims.  Therefore, the ALJ finds that the statute of limitations 
was not tolled after April or August 2005.  Thus, over six years had elapsed until 
the Claimant gave the Respondent notice of penalty claims.  Therefore, all penal-
ty claims are barred by one-year statute of limitations applicable to penalty 
claims. 
 
DR. WOO’S CHANGED OPINION AFTER MAXIMUM MEDICAL IMPROVE-
MENT 
 
 17. After the MMI date of July 14, 2004, Douglas E. Hemler, M.D. per-
formed an Independent Medical Examination (IME) on behalf of the Respondent 
on November 14, 2004.  The cornerstone of Dr. Hemler’s IME opinion is that the 
Claimant’s 2000 injury at Iliff Care Center was “much more consistent from an 
injury basis to cause aggravation (emphasis supplied) than the [Self-Insured 
Employer] injury of August 20, 2003.  The term “aggravation” possesses medico-
legal characteristics.  Dr. Hemler’s causality opinion in this regard is contradicted 
by the DIME opinion of Dr. Douthit, which must be overcome by clear and con-
vincing evidence, and by the Respondent’s action of filing a FAL in 2011, admit-
ting to the permanency of the Claimant’s RUE injury of August 20, 2003.  Dr. 
Hemler concluded that the Claimant had sustained a short-lived right wrist flexor 
strain and that she had fully recovered without sequelae as of September 3, 
2003.  Indeed, Dr. Woo purports to base his changed opinion on Dr. Hemler’s 
opinion.  As previously indicated, however, based on the adverse inferences of 
conflict of interest on Dr. Woo’s part, it is difficult if not impossible to segregate 
the effects of Dr. Hemler’s opinion and Dr. Woo’s conflict of interest, or appear-
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ance of conflict, on his changed opinion.  The ALJ finds that Dr. Hemler’s opinion 
on lack of causality amounts to a mere difference of opinion with the DIME doc-
tor’s causality opinion, and it does rise to the level of making it highly probable, 
unmistakable and free from serious and substantial doubt that Dr. Douthit was 
wrong in his causality opinion regard the cause of the Claimant’s RUE.   After re-
viewing Dr. Hemler’s report, Dr. Woo changed his opinion and he agreed that the 
Claimant’s RUE had fully resolved as of September 3, 2003.  The ALJ infers and 
finds that Dr. Woo changed his original opinion to an opinion that the Claimant 
had zero permanent impairment with no medical restrictions because of inferred 
undue influence by [Claim Administrator] and a realization that he should be con-
taining workers compensation costs for his Insurer-Employer.   Indeed, Dr. Woo’s 
total about face can be partially explained, inferentially, by his dual and conflict-
ing position as more fully outlined below. 
   
 
DR. WOO’S APPEARANCE OF CONFLICT/BIAS  
 
 18. The contact that [Claim Administrator] admits to having had with Dr. 
Woo is not documented in the medical records in this case.  As stated above, Dr. 
Woo testified before the Legislature that such communication should be in writ-
ing.  [Claim’s Administrator}'s testimony that she talks to Dr. Woo "about every-
thing" is in contrast to Dr. Woo's testimony. 
 
  Q (BY [C ATTY]) What contact do you have with 
   [Claim’s Administrator}? 
 
   [R1 Atty]:  And I'm going to object to the form of 
   that question.  It's overly broad. 
 
   [R2 ATTY]:  And I'm going to object as to relevance. 
   This is a witch hunt. 
 
  A I see [Claim Administrator] occasionally. 
 
  Q (BY [C ATTY]) And why would you have contact 
   with her? 
 
   [R1 Atty]:  Misstates the doctor's testimony.  He  
   said he sees her on occasion. 
 
  A Your question again? 
 
  Q (BY [C ATTY]) Why would you have contact with her? 
 
  A I submit my mileage reimbursement to her. 
 



173 
 

  Q Anything else? 
 
  A I see her at office meetings. 
 
  Q Anything else? 
 
  A Nothing specific I can remember right now. 
 
  Q Do you ever have contact with her regarding 
   particular cases? 
 
  A No.   (emphasis supplied)  
 
  Q Are you aware that she's already testified in this matter 
   that she had ex parte contact with you twice regarding 
   *M? 
 
  A I am not aware. 
 
  Q Do you recall her ever talking with you or trying to get  
   you to change your opinion regarding your treatment 
   with *M? 
 
   [R1 Atty]:  Form and foundation. 
 
  A  I don't recall that. 
 
(Dr. Woo Depo. Tr., March 6, 2012, p. 37 line 7 to p. 38, line 13). 
 
In his testimony at the July 16, 2012 session of the hearing, Dr. Woo admitted 
that not documenting conversations with [Claim Administrator] may not have 
been the best practice but it violated no requirements at the time. Further, he 
could remember even less in 2012 than he remembered in 2005. His demeanor 
can be characterized as remembering very little but insisting that he did nothing 
wrong.   The ALJ infers and finds that an appearance of conflict can be subtle 
and, if there is an appearance, the idea of not having done anything wrong merits 
an explanation other than baldly asserting, “I did nothing wrong.”  Such an expla-
nation was not forthcoming.  Dr. Woo’s assertion that he did nothing wrong is 
tantamount to him saying, I did nothing wrong and you’re just going to have to 
trust me on that.  Such a bald assertion does nothing to dispel the doubts about 
the changed opinion created by the appearance of conflict/bias. The ALJ infers 
and finds that if Dr. Woo had documented the conversations when they occurred, 
perhaps he would remember the conversations. The Respondent now relies on 
the fact that the law requiring documentation of such conversations did not be-
come effective until 2007.  Before the ”documentation” law became effective in 
2007, Dr. Woo testified before the Legislature that such communication should 
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be in writing so everyone can be copied on the communication.  Essentially, he 
testified that this was the best practice, yet he did not follow his own prescribed 
best practice.  He failed to document the communications with [Claim’s Adminis-
trator}, and he claimed he did not recall the communications.  It is what is absent 
from the medical records that gives rise to a plausible inference of an appear-
ance of bias that  has a bearing on the credibility of Dr. Woo’s changed opinion.   
[Claim’s Administrator}’s testimony concerning conversations that she had with 
Dr. Woo is undisputed.   
  
 19.  In 2005, Dr. Woo did not remember the conversations he was hav-
ing with [Claim Administrator] about the Claimant’s workers compensation case.  
He also did not remember complaints regarding the Claimant's left arm.  The 
Claimant alleges she injured both arms lifting the patient and she told Dr. Woo 
about this at the beginning.  She used both arms to lift the patient.  This is dis-
cussed by Jack Rook, M.D., in his report.  Dr. Woo did not document any left 
hand complaints until December 4, 2003 (Claimant's Exhibit 7, p. 166-167, admit-
ted into evidence on June 11, 2012).  Dr. Douthit, the DIME of 7 years later, in-
correctly stated the first mention by Dr. Woo was December 23, 2002 (Claimant's 
Exhibit 4, p. 111, admitted into evidence).  Physical therapy notes, however, not-
ed left hand complaints on September 17, 2003 (Claimant's Exhibit 9, pages 204-
205, admitted into evidence).  Also on September 17, 2003, [Claim Administrator] 
saw the Claimant (Claimant's Exhibit 8, p. 190, admitted into evidence).  [Claim 
Administrator] does not note any left hand complaints on that date.  Id.  Nonethe-
less, DIME Dr. Douthitt’s opinion is that the LUE is causally unrelated to the Au-
gust 20, 2003 compensable injury.  Dr. Douthit’s opinion in this regard is corrobo-
rated by the Claimant’s Independent Medical Examiners (IME) of 2005, John S. 
Hughes, M.D., and David Conyers, M.D.  Only Dr. Rook is of the opinion that the 
LUE is causally related; and, his opinion does not make it highly probable, unmis-
takable and free from serious and substantial doubt that Dr. Douthit’s DIME opin-
ion on lack of causal relatedness of the Claimant’s LUE is in error.  The ALJ finds 
that the Claimant’s LUE condition is not related to the August 20, 2003 compen-
sable injury.   
  
 20.  At the time of the first deposition of Dr. Woo on June 19, 2005, the 
contact with [Claim Administrator] had not been revealed by Dr. Woo.  (Dr. Woo 
Depo. Tr., June 13, 2005).   It was revealed, however, in the undisputed hearing 
testimony of [Claim Administrator] on July 11, 2005. 
 
 21.   The Claimant requested additional discovery in an attempt to re-
veal all facts regarding Dr. Woo's alleged personal stake in this matter, including 
the production of the entire personnel files of Dr. Woo and [Claim’s Administra-
tor}.  The Respondent objected to the production of any parts of these personnel 
files on the basis of “relevancy” and the two individuals’ rights of privacy.  The 
ALJ sustained this objection, but indicated that he would draw adverse infer-
ences, based on the Respondent’s failure to voluntarily produce any meaningful 
information regarding Dr. Woo’s possible stake in the Self-Insured Employer’s 
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workers compensation cost containment.  The ALJ, therefore, infers and finds 
that the personnel files of Dr. Woo and [Claim Administrator] support a conflict of 
interest, or appearance of conflict, which undermines the credibility of Dr. Woo’s 
changed opinion.  
 
DR. WOO’S OPINIONS 
 
 22.  Although the penalty claim is barred by the statute of limitations, 
there is still an issue concerning whether Dr. Woo’s opinions should be stricken 
and his testimony in the Respondent’s case-in-chief barred, or whether the ALJ 
should weigh his testimony accordingly, if an appearance of bias, or a conflict, is 
established.  Striking his testimony and opinions would be drastic, unwarranted, 
and would undermine some of the early factual foundations of the present case.  
Weighing the effect of the conflict of interest/ appearance of conflict/bias into the 
credibility of Dr. Woo’s changed opinion is appropriate under the circumstances. 
  
 23. On August 31, 2009, Dr. Woo testified before the Legislature (Dr. 
Woo March 16, 2012 Deposition, Exhibit 2).  Dr. Woo was questioned regarding 
ex parte communications between an insurance company and a physician with-
out the patient being present.  Id. p.10.  Dr. Woo stated: 
 
  Yes, I think your point is well taken that any inquisitions or  
  inquiries from an insurer should be in writing and then they  
  can either respond to it so that everybody can be copied on that.   
  We don't have a specific policy on that, and I wouldn't say that  
  all insurers do that. Id.   
 
Therefore, Dr. Woo acknowledged that communication between an insurer and a 
physician should be documented so everybody can be copied on the communi-
cation.  This was subsequently codified in § 8-43-404 (5) (c), C.R.S. (2007), 
which requires a physician to document communication if the patient is not pre-
sent.  It must be noted that Dr. Woo testified that the inquiries should be in writing 
yet he also acknowledged that the Self-Insured Employer did not have a policy 
on this issue.   
  
 24. The conflict of interest/appearance of conflict/bias that the Self-
Insured Employer and Dr. Woo have is problematic because Dr. Woo has a dual 
capacity with the Self-Insured Employer: (1) he is part of the management of the 
Occupational Medicine Department; and, (2) he was the Claimant’s ATP.  It is 
problematic because all of the subsequent physicians in this case have had to 
rely on Dr. Woo's reports regarding the work injury.  Dr. Douthit, the DIME of 7 
years later, specifically cited Dr. Woo's records in making his (Dr. Douthit’s) find-
ings in this case (Claimant's Exhibit 4, pp. 110-111).  Dr. Douthit relied on the 
medical records to determine that the LUE is not related.  Id.  But, according to 
[Claim’s Administrator}, Dr. Woo was not noting everything in the medical record 
that occurred in this claim.  [Claim Administrator] had direct access to the medi-
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cal records because she made notes in the file as a RN (Claimant's Exhibit 8, p. 
190).  This belies her assertion that she had nothing to do with the medical as-
pects of the Claimant’s case.   Nonetheless, the totality of the evidence fails to 
overcome Dr. Douthit’s opinion that the LUE is not causally related to the August 
20, 2003 injury by clear and convincing evidence, and the ALJ so finds. 
 
 25.       Because the Claimant could not discover Dr. Woo’s and [Claim’s 
Administrator}’s personnel files,  her counsel could not conduct a fully effective 
cross-examination of [Claim Administrator] and Dr. Woo (both of whom the 
Claimant listed as adverse witnesses to be called for cross examination in her 
case-in-chief).     The ALJ infers and finds that without exact monetary amounts 
of bonuses paid to Dr. Woo, the mere fact of bonuses would border on the mean-
ingless, e.g., a free lunch at Chili’s may not be sufficient to influence anything 
whereas bonuses in the thousands of dollars could have an influence.  The 
Claimant could have found specific information in the personnel files that is not 
available anywhere else and which would be useful for cross examination.  With-
out it, the Claimant was hamstrung in her ability to cross examine.  Nonetheless, 
no one wants to violate the privacy rights of Dr. Woo or [Claim’s Administrator}.  
Because of the non-production of the personnel files requested in discovery,  the 
ALJ draws adverse inferences on the content thereof as it affects the conflict of 
interest/appearance of conflict/bias on Dr. Woo’s changed opinion that the 
Claimant’s admitted compensable injuries were only temporary phenomena and 
the Claimant had no sequelae after September 3, 2003. The ALJ, however, 
draws the adverse inference that the personnel files of [Claim Administrator] and 
Dr. Woo support a conflict of interest/appearance of conflict which undermines 
Dr. Woo’s changed opinion.  The ALJ infers and finds that this change of opinion 
is, indeed,  bizarre in light of Dr. Woo’s earlier opinions and the Self-Insured Em-
ployer’s subsequent admission of permanent impairment of 8% of the RUE.  The 
only plausible, alternative explanations are:  (1) Dr. Woo decided to surrender his 
independent professional judgment to Dr. Hemler; and/or, (2) Dr. Woo’s conflict-
ing position caused him to change his opinion.  The ALJ infers that after Dr. Woo 
learned of the Claimant’s previous permanent RUE restrictions from the Iliff Cen-
ter in 2000, which were less restrictive than Dr. Woo’s original 2003 restrictions, 
he reacted and rated the Claimant’s permanent impairment at zero, despite the 
fact that his restrictions were more restrictive than the previous restrictions. 
 
 26. The ALJ draws a plausible inference and finds that Dr. Woo, who is 
the Self-Insured Employer’s Director of Occupational Health, is accountable for 
containing workers’ compensation costs.  Dr. Woo’s salary and performance bo-
nuses are paid by the Self-Insured Employer.  The ALJ draws a plausible infer-
ence that one factor forming the basis of the bonuses is workers compensation 
cost containment/cost effectiveness. It would be absurd to infer that Dr. Woo was 
given bonuses for rendering treatment regardless of cost, especially in light of the 
fact that he was Director of Occupational Medicine for the Self-Insured Employer.  
Therefore, the ALJ infers and finds that Dr. Woo has an appearance of conflict of 
interest/ bias in this matter because a reasonable person, in possession of these 
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facts, would harbor concerns or doubts about getting an appropriate assessment 
from a physician with divided loyalties between the patient and his insurance car-
rier employer.  This conflict undermines the credibility of Dr. Woo’s changed opin-
ion. 
 
 27. Because of Dr. Woo’s conflict of interest/appearance of bi-
as/conflict, his original opinion of 12% RUE, placing permanent restrictions on 
the Claimant appears to be free from taint and is more reliable than his changed 
opinion and the ALJ accords it some weight, as did DIME Dr. Douthit.  Dr. Woo’s 
changed opinion, effectively rating the Claimant’s permanent impairment at zero 
and placing no permanent medical restrictions on the Claimant is accorded no 
weight.  It is outweighed and contradicted by the DIME opinion of 8%, wherein 
the DIME adopted Dr. Woo’s original, permanent work restrictions on the Claim-
ant of no lifting over 5 – 10 lbs. with the RUE, and no twisting of the right wrist, 
with right hand keyboarding of only 15 minutes per hour, as of the MMI date of 
July 14, 2004.  Dr. Woo’s changed opinion of zero permanent impairment with no 
medical restrictions is also contradicted by the Respondent’s FAL, dated October 
10, 2011, an evidentiary admission by the Respondent that the Claimant had a 
permanent scheduled impairment of 8% RUE.  Although the Respondent at-
tempted to repudiate its own admission because the Claimant objected and “all 
bets were off” on the DIME, it is unmistakable that the Respondent made an evi-
dentiary admission. 
 
 28. Dr. Woo’s changed opinion is further contradicted by the admission 
of the Self-Insured Employer, expressed in a letter, dated July 19, 2004, from Al-
len Mitzel, the Self-Insured Employer’s Vice President, Human Resources, to the 
Claimant.  Mitzel acknowledges that the Claimant was placed at MMI, and states: 
“You have been placed on permanent restrictions as follows: your right hand with 
no lifting over 5 pounds and no push/pull over 10 pounds.  No forceful grip-
ping/grasping/and/or twisting.”  These restrictions, acknowledged by Mitzel, are 
the most restrictive restrictions in the medical record.  They are more restrictive 
than the 2000 Iliff Care Center restrictions, thus, they support an aggravation of 
the Claimant’s previous RUE condition.  Indeed, Dr. Woo testified at the July 30, 
2012 session that the Claimant had performed her full duties a  RN prior to the 
August 20, 2003 incident.  Thereafter, she could not perform her full duties.  The 
Respondent’s vocational expert, conceded in her July 30, 2012, testimony that if 
she accepted Dr. Woo’s first set of restrictions (which she did not because she 
accepted Dr. Woo’s changed opinion, plus Dr. Striplin’s and Dr. Hemler’s opin-
ions), the Claimant could not work in her pre-injury job as a RN. 
 
 29. Prior to becoming employed by the Self-Insured Employer, the 
Claimant passed a pre-employment evaluation and was capable of lifting 50 lbs.  
Despite her pre-existing RUE condition, she was able to perform the full duties of 
RN until her admitted, compensable injury of August 20, 2003.  The simple fact is 
that the Claimant could perform her full range of RN duties until the compensa-
ble, aggravating injury to her RUE, which occurred on August 20, 2003.  The Re-
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spondent now argues that even if the Claimant had a compensable, aggravating 
injury on August 20, 2003 (which it now does not concede despite the evidentiary 
admissions of Allen Mitzel and the FAL), she fully recovered a long time ago, ac-
cording to the Respondent’s argument.   It is curious that DIME Dr. Douthit did 
not mention this “full recovery.”  The ALJ finds that this argument seriously 
strains the outer limits of credulity when a totality of the evidence is considered. 
 
OVERCOMING THE DIVISION INDEPENDENT MEDICAL EXAMINATION OF 
DR. DOUTHIT 
 
 30. The Division Independent Medical Examination (DIME) of John D. 
Douthit, M.D., occurred on July 25, 2011, approximately seven years after the 
previous MMI date of July 14, 2004.  Dr. Douthit rated the Claimant’s RUE at 8%, 
and he was of the opinion that the Claimant’s left upper extremity (LUE) was not 
causally related to the compensable injury of August 20, 2003.  Dr. Douthit relied 
on Dr. Woo’s 2004 range of motion measurements.  Dr. Douthit adopted Dr. 
Woo’s original restrictions, which are the most restrictive restrictions in the medi-
cal record. The Claimant alleges that the six to seven-year delay in the Re-
spondent filing a FAL, in order to trigger the Claimant’s DIME request.  The 
Claimant alleges that the delay amounts to “spoliation” of evidence and Dr. 
Douthit’s DIME should be invalidated, and the Claimant’s 2011 Independent 
Medical Examination (IME) by Jack Rook, M.D. (Claimant’s Exhibit 5, January 
16, 2011) should be substituted for Dr. Douthit’s DIME.  The ALJ specifically 
finds that there was no witting or unwitting destruction of evidence by anyone.  
Therefore, unlike the spoliation of milk after a few days in the hot sun, there is no 
legal spoliation of evidence caused by the mere passage of time.  This argument 
is without merit.  The Claimant’s own IME in 2005, John S. Hughes, M.D., did 
range of motion measurements and they are fairly close to Dr. Woo’s original 
range of motion measurements relied upon by Dr. Douthit.  Further, Dr. Hughes, 
the Claimant’s IME, was also of the opinion that the Claimant’s LUE condition 
was not causally related to the August 20, 2003 compensable injury.  
 
 31. Dr. Rook, the Claimant’s IME, issued a report dated January 16, 
2011 (Claimant’s Exhibit 5).  Dr. Rook is of the opinion that the Claimant’s LUE is 
causally related to the compensable injury of August 20, 2003.  Dr. Rook rated 
the Claimant’s RUE at 24% RUE and the Claimant’s LUE at 19% LUE.  Dr. Rook 
has a mere difference of opinion with DIME Dr. Douthit.  Nothing in the four cor-
ners of Dr. Rook’s report is adequate to make it highly probable, unmistakable 
and free from serious and substantial doubt that DIME Dr. Douthit’s opinions 
concerning MMI, degree of permanent impairment of the RUE and that the LUE 
is not causally related to the August 20, 2003 compensable injury are wrong.  
Further, Dr. Rook’s opinion does not make it probable that Dr. Douthit’s sched-
uled rating is in error.   Also, Dr. Douthit’s DIME opinions, with respect to the lack 
of causal relatedness of the LUE, have not been overcome by clear and convinc-
ing evidence.   
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PERMANENT TOTAL DISABILITY 
 
General 
 
 32. The Claimant, a 74-year old woman,  soon to be 75, quit school in 
the 10th or 11th grade and later obtained her GED.  She attended nursing school 
in 1979; and, but for one-year when she left nursing to work as a bank teller.  
She worked as a RN until her admitted injury of August 20, 2003.  She worked 
for one year as a Bank Teller, which is in the light duty category.  The Respond-
ent’s vocational expert, Katie Montoya, concedes that the Claimant cannot work 
in light duty work.  She also concedes that the Claimant can no longer work as a 
RN, which is in the medium duty category.   
 
The “Full Responsibility” Rule and the Claimant’s Pre-Existing LUE Condi-
tion 
 
 33. Despite the Claimant having had a pre-existing condition of her 
RUE, a pre-employment evaluation by the Self-Insured Employer herein revealed 
that she could lift up to 50 lbs.  With the pre-existing RUE condition, and the non-
work related LUE condition, the Claimant was able to perform her full duties of a 
RN until the admitted, compensable injury to her RUE, which occurred on August 
20, 2003.  Thereafter, the Claimant could not perform the duties of a RN, as 
conceded by Allen Mitzel’s offer of modified work as a Greeter in January 2005.  
 
The Modified Job with the Self-Insured Employer After MMI 
 
 34. The Respondent argues that the Claimant was offered and pursued 
regular work in the open, competitive job market as a “Greeter/Ambassador” with 
the Employer, after she had reached MMI. In a letter from Allen R. Mitzel, Vice 
President, Human Resources [Employer] (Claimant’s Exhibit 28), dated January 
24, 2005,  Mitzel indicates that the job duties of “this modified (emphasis sup-
plied) position…Dr. William Woo has reviewed this position and found that you 
can perform it within your medical restrictions following your work injury 
(emphasis supplied) at [Employer].”  The ALJ infers and finds that the Employer 
did not offer the Claimant regular, competitive-open market employment.  More-
over, the Employer offered the Claimant modified employment not otherwise 
available in the open, competitive job market, but especially tailored to conform 
to the Claimant’s permanent medical restrictions arising out of her August 20, 
2003 injury.  The regular, open market Greeter position required lifting in excess 
of Dr. Woo’s original permanent restrictions.  Consequently, the modified nature 
of the Greeter position at which the Claimant worked is reinforced.   
 
 35. The modified greeter job paid $10.45 an hour.  The modified job 
entailed 38 hours per week.  The weekly pay was $397.10.  The Claimant began 
the modified job on January 31, 2005 and worked in this capacity until July 16, 
2006, when she was terminated because she did not meet the Employer’s ex-
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pectations.   Thereafter, the Self-Insured Employer no longer made modified, or 
sheltered, employment  available to the Claimant.  The Respondent now argues 
that the Claimant could do this job with some other organization and, therefore, is 
not PTD.  This argument strains the outer limits of the imagination.  
 
 36. On August 11, 2006, the Claimant was terminated from the modi-
fied position because she “was expected to not have any further interactions that 
resulted in escalating or additional conflict (interfering with and disrupting patient 
care in a situation that did not warrant her involvement).” The termination docu-
ment concluded that the Claimant “has not met this expectation (emphasis sup-
plied) and based on her pattern (emphasis supplied) of behaviors she is being 
terminated effective August 11, 2006 (Respondent’s Exhibit O-346).”  The ALJ 
infers and finds that the Claimant was terminated from her modified employment 
because she did not measure up to the Employer’s expectations not through vo-
litional acts on her part that a reasonable person would believe would lead to 
termination from employment.  Consequently, the Claimant’s modified employ-
ment ended through no fault of her own.  The Self-Insured Employer chose to no 
longer made modified employment available to the Claimant. 
 
Respondent’s IME by Michael R. Striplin, M.D. 
 
 37. Dr. Striplin performed an IME of the Claimant, for the Respondent, 
on January 24, 2012.  He agreed with Dr. Hemler’s opinion of 2004 that the Au-
gust 20, 2003 admitted, compensable injury resulted in no permanent impairment 
and, therefore, no permanent medical restrictions were warranted.  With Dr. 
Striplin’s IME opinions, the Respondent seeks to impeach the opinions of DIME 
Dr. Douthit and its own FAL, through the back door.  Dr. Striplin’s opinions are 
contradicted by Dr. Woo’s original opinion of July 2004; by Dr. Douthit’s DIME 
opinion; by the Self-insured Employer’s Human Resource Vice President’s (Allen 
R. Mitzel) evidentiary admissions; and, by the Respondent’s FAL, filed before Dr. 
Striplin’s IME.  Dr. Striplin may maintain a difference of opinion with Dr. Douthit 
on permanent impairment but his opinion does not make it highly probable, un-
mistakable and free from serious and substantial doubt that Dr. Douthit’s opinion 
on permanent impairment was in error. Indeed, it is more probable, against a 
backdrop of the totality of the evidence, that Dr. Douthit’s opinion is correct and 
Dr. Striplin’s opinion is incorrect.  In his July 30, 2012, testimony, Dr. Striplin at 
first indicated that Dr. Douthit had not imposed any permanent restrictions on the 
Claimant.  When confronted, on cross examination, with Dr. Douthit’s adoption of 
Dr. Woo’s original most restrictive restrictions, Dr. Striplin indicated that he must 
have missed those restrictions.  This inattention to detail further undermines the 
already shaky foundations of Dr. Striplin’s opinions.   
 For the same reasons that the ALJ does not find Dr. Woo’s changed opinion of 
December 2004, or Dr. Hemler’s opinions, concerning lack of permanent impair-
ment and no permanent restrictions,  credible or persuasive, the ALJ finds Dr. 
Striplin’s opinions neither credible nor persuasive. 
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Substantial Evidence 
 
 38. In crediting Dr. Woo’s initial opinion rating the Claimant’s perma-
nent disability and assigning permanent work restrictions, and Dr. Douthit’s DIME 
opinion, as well as rejecting Dr. Rook’s IME opinions, the ALJ makes a rational 
choice in favor of Dr. Woo’s original opinions, Dr. Douthit’s DIME opinions, and 
against Dr. Woo’s changed opinions, Dr. Hemler’s opinions and Dr. Striplin’s 
opinions.  There is substantial evidence supporting this rational choice. 
 
Vocational Specialists Doris Shriver and Linda Wonn 
 
39. Vocational Specialist Doris Shriver testified on behalf of the Claimant at 
the June 11, 2012 session of the hearing.  She also rendered a comprehensive 
report, dated January 31, 2012 (Claimant’s Exhibit 1), after performing extensive 
tests and evaluations of the Claimant.  Shriver accepted Dr. Woo’s (first opinion) 
and DIME Dr. Douthit’s physical/medical restrictions as underlying assumptions.  
Katie Montoya, the Respondent’s vocational expert, who conceded on July 30, 
2012, that she was not present during Shriver’s testimony of June 11, 2012, er-
roneously implied that Shriver had made up her own restrictions without medical 
support.  Montoya’s supposition in this regard is ill founded, erroneous, and un-
dermines the credibility of her opinions in this case.  In point of fact, Shriver used 
Dr. Woo’s original restrictions as an underlying assumption for her vocational 
opinions.  Shriver categorically rendered the opinion that potential jobs discussed 
by the Respondent’s vocational specialist, Katie Montoya, were neither appropri-
ate nor feasible for the Claimant.  It was Shriver’s expert opinion that the Claim-
ant is not capable of earning wages because she has a limited vocational history 
and her physical limitations of the RUE render her unable to tolerate any job re-
quiring productive performance on a part-time or a full-time shift if hand use is an 
essential function.  This opinion equates to an opinion that the Claimant is per-
manently and totally disabled.  Shriver’s opinion in this regard is considerably 
more persuasive and credible than Montoya’s opinion in this regard.  The ALJ 
finds that Shriver’s opinion, supporting PTD,  outweighs Montoya’s opinion. 
 
 40. Linda Wonn, a vocational specialist with Corvel, did a vocational 
assessment of the Claimant in 2005 and issued a report, dated June 20, 2006 
(Claimant’s Exhibit 2).  Wonn accepted Dr. Woo’s original medical restrictions, as 
expressed in Dr. Woo’s first opinion of July 2004.    Wonn noted that the Claim-
ant has a high school education (GED) and worked as a RN from 1980 until Au-
gust 20, 2003.  Wonn noted that the Claimant’s work restrictions are so signifi-
cant that the Claimant is not only unable to perform a full range of sedentary 
work, “but is impacted with regard to taking part in activities of daily living. “  The 
Claimant’s pre-injury work was in the “medium” category, according to Wonn.  It 
was Wonn’s overall opinion that the Claimant is unemployable.  This equates to 
“incapable of earning wages” in the competitive job market on a reasonably sus-
tainable basis, thus, PTD. 
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Vocational Specialist Katie Montoya 
 
 41. In her “Vocational Assessment Update,” dated May 22, 2012, Katie 
Montoya indicates that Dr. Striplin’s IME opinions provide her with a clarification 
of the Claimant’s work restrictions, which are according to Dr. Striplin, no work 
restrictions.  Based on Dr. Striplin’s opinions, Katie Montoya believes that the 
Claimant can return to work.  Indeed, Montoya’s reliance, even in part, on Dr. 
Striplin’s opinions, undermines the underpinnings of her vocational opinion that 
the Claimant is employable.  In her report of January 3, 2005, Montoya express-
es the opinion that “there are both full and part-time positions which would be 
reasonable (emphasis supplied) for [the Claimant]. “  This equates to an opinion 
that the Claimant is not permanently and totally disabled.  In a report of June 20, 
2005, Montoya notes that the “Greeter” position was appropriate because of an 
accommodation of the Claimant’s restrictions, which further confirms that the 
“Greeter” job between January 31, 2005 and August 11, 2006 was not an open, 
competitive market job but a modified job.  In her testimony on July 30, 2012, 
Montoya indicated that although modification was necessary for the “Greeter” 
position, no modification was necessary for the “Ambassador” position. Montoya 
was vague on whether “Ambassador” positions existed in the open market, but 
she said they did. 
 
 42. Montoya had lost the “Labor Market” attachments to her original 
January 3, 2005 Report, which were the only specific potential jobs identified.  
She steadfastly maintained that the Claimant could work in “sedentary’ work.  
The “teller” job she identified was in a heavier “light” duty category.  Montoya 
conceded that she only considered the Claimant’s RUE, based on assumptions 
with which she did not agree.  She was imprecise when asked to consider the 
Claimant’s as an entire human unit, which included the LUE (not work related) 
and any problems the Claimant had with the LUE.  For these reasons, in part, the 
ALJ does not find Montoya’s opinions on “employability” credible.  Indeed, her 
opinions stretch the envelope on potential employment options, conceding in 
many instances that modifications must be made. 
 
 43. In a report, dated February 21, 2012, Montoya relied on Dr. 
Striplin’s opinion that the Claimant has no permanent work restrictions and she 
was of the opinion that any vocational loss was not related to the August 20, 
2003 admitted, compensable injury.  Because of the erroneous assumptions re-
lied upon by Katie Montoya, the ALJ finds that her vocational opinions in this 
case are neither persuasive nor credible.  Montoya attempted to vaguely “cover 
her bets” in her testimony on July 30, 2012.  The ALJ does not find her testimony 
on July 30, 2012 persuasive or credible. The ALJ finds that Montoya’s vocational 
opinions in this case are outweighed by the persuasive and credible opinions of 
Doris Shriver and Linda Wonn.  The crediting of Shriver’s and Wonn’s opinions 
as opposed to Montoya’s opinions is not only supported by substantial evidence., 
but it is supported by preponderant evidence.  
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Permanent Total Disability 
 
 44. Based on the Claimant’s age of 74, soon to be 75, her education 
consisting of a GED, her RN certificate and long-tem work as an RN until her 
admitted injury of August 20, 2003,  The Claimant’s present human factors con-
tribute significantly to her PTD.  Based on Dr. Woo’s original, restrictive re-
strictions of  the RUE of July 14, 2004, and the credible vocational opinions of 
Doris Shriver and Linda Wonn,  the ALJ finds that the Claimant is unable to earn 
wages in the open, competitive job market on a reasonably sustainable and this 
has been so since she reached MMI on July 14, 2004.  Therefore, the Claimant 
is permanently and totally disabled.   
 
Permanent Total Disability Benefit 
 
 45. As found in paragraph 3 above, the Claimant is entitled to a gross 
PTD benefit of $658.84 per week, before the offset for Federal Social Security 
Retirement benefits. 
 
SOCIAL SECURITY RETIREMENT BENEFITS OFFSET AND MODIFIED EM-
PLOYMENT CREDIT 
 
 46. On May 10, 2000, the Claimant applied for Federal Social Security 
Retirement (SSI) benefits.  At the time, she was 62 years old.  At the time that 
she reached MMI, July 14, 2004, she was 66 years old and receiving Federal 
Social Security Retirement benefits of $870.00 a month, or $200.77 per week 
(see Respondent’s Exhibit Q).   A 50% offset equals $100.38 per week.  Conse-
quently, the Claimant’s net PTD benefit, after the 50% offset of SSI benefits is 
$558.46 per week, or $79.78 per day. 
 
 47. From January 31, 2005 through July 16, 2006, both dates inclusive, 
a total of 532 days, the Claimant was paid $397.10 per week in the modified 
employment, thus, with a credit to the Respondent for this amount, the Claimant 
would be entitled to net PTD benefits of $161.36 per week, or 23.05 per day (this 
includes the SSI offset), in the subtotal aggregate amount of $12, 262. 60, that 
represents net PTD benefits payable during this period of time.  Thereafter, she 
is entitled to net PTD benefits of $558.46 per week, or $79.78 per day. 
 
 
PERMANENT TOTAL DISABILITY BENEFITS 
 
 48. As previously found, the Claimant has been permanently and totally 
disabled since July 14, 2004, her MMI date.  The Claimant did not work at the 
modified post-MMI job from July 15, 2004 through January 30, 2005, both dates 
inclusive, a subtotal of 200 days; and, from July 17, 2006 through July 16, 2012, 
both dates inclusive a subtotal of 2,192 days.  Her net PTD benefit, after the SSI 
offset, for these periods of time is $558.46 per week, or $79.78 per day.  Conse-
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quently, for the aggregate 2,392 days, the Claimant is entitled to net back PTD 
benefits of $190, 833.76, plus the $12, 262.60 (a credit for the pay at the modi-
fied work), equaling a grand total of $203,096.36 back PTD benefits. 
 
CREDIBILITY FINDINGS 
 
 49. As previously found, Dr. Woo’s changed opinion to zero permanent 
impairment and no permanent restrictions is not credible because it is contradict-
ed by the DIME opinion of Dr. Douthit; by Self-Insured Employer Executive Allen 
Mitzel’s evidentiary admissions of January 2005; by the evidentiary admissions in 
the Respondent’s Amended FAL; and, by Dr. Woo’s inferred conflict of inter-
est/appearance of conflict/bias, after his first opinion and before his changed 
opinion. 
 
 50. As previously found, the vocational opinions of Doris Shriver and 
Linda Wonn are highly credible and persuasive because they are based on accu-
rate assumptions concerning the Claimant’s permanent restrictions; they are 
consistent with the totality of the evidence; and, they are consistent with reason 
and common sense.  The opinions of Katie Montoya, on the other hand, are 
based on the erroneous assumption that the Claimant has no permanent re-
strictions.  Further, Ms. Montoya’s opinions are contrary to the totality of the evi-
dence, including evidentiary admissions made by Self-Insured Employer Execu-
tive Allen Mitzel.  Therefore, Katie Montoya’s opinions that the Claimant is em-
ployable are not credible in this case. 
 
ULTIMATE FINDINGS 
 
            51.      The Respondent has proven, by preponderant evidence that the 
statute of limitations, provided by § 8-43-304 (5), C.R.S., bars all penalty claims 
asserted by the Claimant. 
 
 52.       The Claimant has proven, by a preponderance of the evidence that 
she is permanently and totally disabled, having reached MMI on July 14, 2004. 
 
 53.      The Respondent has proven, by preponderant evidence that it is 
entitled to an offset of 50% of the weekly Federal Social Security Retirement 
(SSI)  benefits, in the amount of $100.38 per week, which reduces the Claimant’s  
PTD benefit to $558.46 per week, or $79.78 per day, beginning on July 14, 2004, 
the date of MMI. 
 
 54.        The Respondent has proven, by a preponderance of the evidence 
that it is entitled to an additional credit of $397.10 per week for wages in the 
modified “Greeter/Ambassador” position from January 31, 2005 through July 16, 
2006, both dates inclusive, a subtotal of 532 days, thus, reducing the Claimant’s 
net PTD benefit for this period to $161.36 per week, or $23.05 per day (including 
the SSI offset).  Consequently, the Respondent is liable for aggregate subtotal 
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benefits, after the SSI and the modified work credit, of $12,262.60 for this period 
of time.     
 
  
CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Statute of Limitations on Penalties 
 
 a.  Section 8-43-304 (5), C.R.S., provides that any penalty claim 
needs to be filed within one year of when the underlying facts supporting such 
claims were known or should have been known.  Specifically, the statute indi-
cates as follows: 
 
 A request for penalties shall be filed with the director or administrative law 
judge  within one year after the date that the requesting party first knew or rea-
sonably should have known the facts giving rise to a possible penalty. 
 
See § 8-43-304 (5). 
 
 b. As found, the Claimant knew or reasonably should have known of 
all the alleged facts at issue back in April or 2005 or August of 2005 at the latest.  
In 2005, the Claimant deposed Dr. Woo and [Claim’s Administrator}, and based 
on the Claimant’s questions to them, the ALJ inferred that the Claimant was then 
alleged that the Self- Insured Employer induced Dr. Woo to change his opinion 
as reflected in his December 2004 opinion.   Based on this history, as found, the 
Claimant would have had to file all of the penalty claims by April of 2006 (or Au-
gust of 2006 at the very latest).  The Claimant failed to timely file an Application 
for Hearing on these penalty claims.  Indeed, the first Application of these claims, 
as found, was filed in October 2011.  See § 8-43-304 (5), C.R.S. [one-year stat-
ute of limitations on penalties].    
 
 c.  The Colorado Court of Appeals has confirmed that there is not a 
continuing violation argument in Colorado.  Instead, the one year statute of limita-
tions begins to run when a claimant first knew or reasonably should have known 
of the facts that would support a penalty claim.  The fact that the penalty contin-
ues does not allow another year with each violation.  Instead, there is only a one 
year time frame from when the violation first starts. See Spracklin v. Indus. Claim 
Appeals Office, 66 P.3d 176 (Colo.App. 2002), cert denied (April 14, 2003).   As 
a result of the above facts, the penalty claims are barred.  As found, the Claimant 
knew, or reasonably should have known,   about all of the alleged behavior, facts 
and potential penalties on this claim dating back to April or August of 2005.  The 
penalty claims were never timely filed in an Application for Hearing or properly 
added as an issue for hearing within the one year statute of limitations.  As a re-
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sult, the statute of limitations bars all penalty claims in this case. 
 
 d. The files and records establish a prima facie case, by the Re-
spondent, that the statute of limitations ran on all penalty claims against the Re-
spondent.  At the conclusion of the Claimant’s case, the ALJ granted the Re-
spondent’s Motion for Judgment in the Nature of a Directed Verdict on the statute 
of limitations issue  because the Respondent had sustained its burden and the 
Claimant failed to sustain her burden with respect to tolling of the statute of limi-
tations on penalties.   See Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 (1966); 
Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 [Indus. Claim Appeals Office 
(ICAO), June 18, 1997].  See also C.R.C.P., Rule 41 (b) (1). 
 
Credibility 
 
 e. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility de-
terminations, determine the weight to be accorded to expert testimony, and draw 
plausible inferences from the evidence.”  See Kroupa v. Indus. Claim Appeals 
Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 
565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the witness-
es.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  The 
weight and credibility to be assigned evidence is a matter within the discretion of 
the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  The same principles concerning credibility determinations that apply to 
lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other 
things, the consistency or inconsistency of a witness’ testimony and/or actions; 
the reasonableness or unreasonableness (probability or improbability) of a wit-
ness’ testimony and/or actions (this includes whether or not the expert opinions 
are adequately founded upon appropriate research); the motives of a witness; 
whether the testimony has been contradicted; and, bias, prejudice or interest.  
See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 
3:16 (2005).  The fact finder should consider an expert witness’ special 
knowledge, training, experience or research (or lack thereof).  See Young v. 
Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, Dr. Woo’s changed opin-
ion lacks credibility, in part because of his conflicting position with the Self-
Insured Employer.  His first, original opinion rating the Claimant’s permanent im-
pairment at 12% RUE and imposing permanent work restrictions in inherently re-
liable, meeting the reliability criteria of Indus. Claim Appeals Office v. Flower 
Stop, 782 P.2d 13 (Colo. 1989), upon which reasonable persons would base im-
portant judgments. Dr. Woo’s changed opinion lacks the Flower Stop reliability 
factors.   Also, as found, Dr. Hemler’s and Dr. Striplin’s opinions are contrary to 
the weight of the evidence, lack reliability factors and, therefore, lack persuasive-
ness and credibility. 
 
 f. As found, the deposition testimony of [Claim’s Administrator}, con-
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cerning conversations about this case is essentially un-contradicted.  See, Anno-
tation, Comment: Credibility of Witness Giving Un-contradicted Testimony as 
Matter for Court or Jury, 62 ALR 2d 1179, maintaining that the fact finder is not 
free to disregard un-contradicted testimony.  Her undisputed testimony estab-
lished communications about this case with Dr. Woo.  Based on the adverse in-
ferences drawn by [Claim Administrator] and Dr. Woo not voluntarily producing 
their personnel files, there is a conflict of interest/appearance of conflict that un-
dermines Dr. Woo’s changed opinion. 
 
 g. As further found, the vocational opinions of Doris Shriver and Linda 
Wonn that the Claimant is incapable of earning wages in the competitive job 
market on a reasonably sustainable basis are persuasive and credible.  Katie 
Montoya’s opinions that the Claimant can return to work is based on the falla-
cious assumption that the Claimant has no permanent work restrictions.  There-
fore, it is neither persuasive nor credible in this case. Shriver’s and Wonn’s opin-
ions support the proposition that the Claimant is permanently and totally disa-
bled. 
 
Conflict of Interest/Appearance of Bias 
 
 h. The issue of a conflict of interest was addressed by the Colorado 
Supreme Court in City of Manassa v. Ruff, 235 P.3d 1051 (Colo. 2010).  In Ruff, 
the Court declined to impose on a DIME physician the judicial ethical obligations 
of disclosure and disqualification.  The Court referred to the Due Process Clause 
of the United States Constitution and stated that the fundamental protections of 
neutrality and fairness also apply to non-judicial decision-makers acting in a qua-
si-judicial capacity.  Ruff at 1057.  The Court did not make a determination re-
garding whether a DIME physician acted in a quasi-judicial capacity.  Id.  Never-
theless, the Court addressed the standard that must be met to show a conflict of 
interest.  The Court stated:   
 
  At least in the absence of evidence of past practices or  
  attempts at intimidation, the mere possibility that an    
  insurance carrier could, if it chose to do so, adversely affect   
  the contractual relationships at issue here simply poses too   
  remote and insubstantial a risk of actual bias or prejudgment  
  by an  independent medical examiner to implicate the    
  guarantee of due process. 
 
  Ruff, 235 P.3d at 1058.   
 
 In regard to due process, the Ruff Court referred to the United   
 States Supreme Court. 
 
  The ultimate due process question is whether, "'under a   
  realistic appraisal of psychological tendencies and human   
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  weakness,' the interest 'poses such a risk of actual bias or   
  prejudgment that the practice must be forbidden if the    
  guarantee of due process is to be adequately implemented.'" 
 
  Ruff, 235 P.3d at 1057 [referring to Caperton v. Massey, 556  
  U.S. 868, 129 S. Ct. 2252, 173 L. Ed.2d 1208 (2009)].  In   
  assessing the DIME situation at hand, the Ruff Court held   
  there was no showing of a conflict of interest. 
 
 i. In the present case, as inferred and found, Dr. Woo has a conflict of 
interest/appearance of bias because he works directly for the insurer and he 
changed his opinion to zero permanent impairment and no permanent re-
strictions for inadequately explained reasons.  Whether a conflict of interest ex-
ists is a question of fact.  Benuishis v. Indus. Claim Appeals Office, 195 P.3d 
1142 (Colo. App. 2008).   The standard to be applied by an ALJ is whether a rea-
sonable person, knowing all relevant facts, would harbor doubts about fairness in 
light of an appearance of conflict.  Ruff v. Indus. Claim Appeals Office, 218 P.3d 
1109, 1114 (Colo. App. 2009) [reversed on other grounds in Ruff, 235 P.3d 
1051].  As found, the facts in the present case are  distinguishable, and more 
specifically supporting of a conflict,  from the facts in Ruff.  Here, Dr. Woo actual-
ly works for the Self-Insured Employer as Director of Occupational Medicine, with 
a management responsibility of containing workers compensation costs, and as 
authorized treating physician for the Claimant.  He serves two masters with con-
flicting objectives.  Adding to this is the fact that he is at close quarters (down the 
hall from the self-Insured Employer’s de facto claims manager, - [Claim’s Admin-
istrator}) and he has had conversations with her about the Claimant’s workers 
compensation case, which he cannot remember.  It is an understatement to say 
that “this looks bad.”  Indeed, this creates an appearance of conflict, in light of Dr. 
Woo’s changed opinion, that cannot be dispelled and which calls into question 
the validity, if any, of Dr. Woo’s changed opinion.  As in Caperton v. Massey, su-
pra, the appearance of conflict is so overwhelming that the Claimant’s due pro-
cess rights to a fair determination of her permanent impairment and restrictions 
have been undercut by Dr. Woo’s conflicting roles. 
 
 j. The Ruff Court refers to a U.S. Supreme Court opinion that is in-
structive regarding this case.  Ruff, 235 P.3d at 1057 [referring to Schweiker v. 
McClure, 456 U.S. 188, 102 S. Ct. 1665, 72 L. Ed.2d 1 (1982)].   At issue in 
Schweiker were hearing officers that were hired by insurance companies to de-
termine Medicare claims.  It was argued that the hearing officers had a conflict of 
interest because the hearing officers were employees of the insurance compa-
nies.  The Court ruled there was not a conflict of interest because the claims 
would not be paid by the insurance companies; the claims would be paid by the 
federal government because the claims regarded Medicare.   
 
  Fairly interpreted, the factual findings made in this case do   
  not reveal any disqualifying interest under the standard of   
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  our cases. The District Court relied almost exclusively on   
  generalized assumptions of possible interest, placing special  
  weight on the various connections of the hearing officers   
  with the private insurance carriers. The difficulty with this   
  reasoning is that these connections would be relevant only if   
  the carriers themselves are biased or interested. We find no   
  basis in the record for reaching such a conclusion. As    
  previously noted, the carriers pay all Part B claims from   
  federal, and not their own, funds. Similarly, the salaries of   
  the hearing officers are paid by the Federal Government.  
  Cf. Marshall v. Jerrico, Inc., supra, at 245, 251. Further, the   
  carriers operate under contracts that require compliance with  
  standards prescribed by the statute and the Secretary. See   
  42 U.S.C.§§1395u(a)(1)(A)(B), 1395u(b)(3), and 1395u(b)(4)  
  (1976) ed. and Supp. IV); 42 CFR §§ 421.200, 421.202, and   
  421.205(a) (1980). In the absence of proof of financial   
  interest on the part of the carriers, there is no basis for   
  assuming a derivative bias among their hearing officers. 
 
Schweiker v. McClure, at 196-97.  The clear implication is that if the claims would 
be paid by the hearing officers’ employer, there would be a conflict of interest.  In 
the present case, claims are paid by Dr. Woo’s self-insured employer.  In this 
case, the Employer is self-insured and therefore is the insurance carrier.  The 
Self-Insured Employer has a direct interest in this case because it has to pay an-
ything that is ordered to pay.  Therefore, according to the U.S. Supreme Court, 
there is a basis for assuming a derivative bias on the part of Dr. Woo.  Id.  Dr. 
Woo, as part of the Self-Insured’s management team (his other hat, ATP being 
one of the hats) has an interest that is directly contrary to the Claimant's inter-
ests, which creates a conflict of interest.  The ALJ infers and finds that the Self-
Insured Employer would have Dr. Woo, in his management role, to save it money 
and contain workers' compensation costs.  On the other hand, the Claimant 
would have Dr. Woo  provide all reasonably necessary treatment to cure and re-
lieve the effects of her work injury, regardless of how much money the Self-
Insured Employer saves. 
 
 k. Other states have dealt with the issue of a physician's conflict of 
interest.  Where the physician has a financial interest in minimizing referrals or 
tests, there is a conflict of interest.   Illinois courts have recognized that a fiduci-
ary relationship exists between a physician and his patient. Petrillo v. Syntex La-
boratories, Inc., 148 Ill.App.3d 581, 587-88, 102 Ill. Dec.172, 499 N.E.2d 952 
(1986).  In Neade v. Portes, 710 N.E.2d 418, 427 (Ill. App. 1999), the Court not-
ed: 
 
  In addition, our legislature, like the California legislature, 
   has recognized a potential conflict of interest where a   
   physician or health care worker refers a patient for health  

http://www.lawriter.net/getCitState.aspx?series=Ill.App.3d&citationno=148+Ill.App.3d+581&scd=AL�
http://www.lawriter.net/getCitState.aspx?series=N.E.2d&citationno=499+N.E.2d+952&scd=AL�
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    services to an entity in which he has an investment 
interest.      225 ILCS 47/5 (West 1996). Thus, the 
Health Care Worker      Self-Referral Act (225 
ILCS 47/1 et seq. (West 1996))       prohibits a 
health care worker from referring a patient for      health 
services to an entity in which he is an investor  
  and in which he does not provide direct services, unless the  
  health care worker discloses his investment interest to the  
  patient. 225 ILCS 47/20(b) (7) (West 1996). Further, if the  
  health care worker's financial interest is incompatible with   
   the referred patient's interests, the health care worker is  
    required to make alternative arrangements for the pa-
tient's      care. 225 ILCS 47/20 (b) (10) (West 1996). It 
follows, then,      that there is a potential conflict 
of interest, which the       physician should 
disclose, where, incompatibly with the      patient's in-
terest, he has a financial interest in minimizing      refer-
rals or tests (emphasis supplied). 
 
As found, Dr. Woo, who is the Self-Insured Employer’s Director of Occupational 
Health, is held accountable for containing workers’ compensation costs.  Dr. 
Woo’s salary is paid by the Self-Insured Employer, and he is given performance 
bonuses. As further found, one factor forming the basis of the bonuses is workers 
compensation cost containment/cost effectiveness. Therefore, the ALJ concludes 
that Dr. Woo has the appearance of a conflict of interest or bias in this matter be-
cause a reasonable person, in possession of these facts, would harbor concerns 
about getting appropriate treatment from a physician with divided loyalties be-
tween the patient and the insurance carrier. 
 
 l.  The U.S. Supreme Court has issued other opinions where it was 
found that there was a conflict of interest when financial ties were shown.  Ward 
v. Monroeville, 409 U.S. 57, 93 S. Ct. 80, 34 L. Ed.2d 267 (1972) [municipal traf-
fic judge who was also mayor and received revenue from tickets found not to be 
fair and impartial]; Turney v. Ohio, 273 U.S. 510, 47 S. Ct. 437, 71 L. Ed. 749 
(1927) [mayor could not serve as judge because he received a portion of the fees 
paid for violations].  The Third Circuit has held that even where the U.S. Supreme 
Court rejects allegations of bias, the Court's findings would support finding a con-
flict of interest in a situation similar to this case. Even in cases in which the Su-
preme Court has rejected allegations of decision-maker bias, its language strong-
ly  suggests that it would regard the Plan trustees as biased.  In Friedman v. 
Rogers, 440 U.S. 1, 99 S.Ct. 887, 59 L.Ed.2d  100 (1979), the Court rejected an 
optometrist's claim that the Texas Optometry Disciplining Board was biased, be-
cause he  failed to show "the possibility that the members of the regulatory 
board might have personal interests that precluded a fair and impartial hear-
ing...." Id. at 18, 99 S.Ct. at 898. The Court endorsed the holding in Gibson v. 
Berryhill, 411 U.S. 564, 578, 93 S.Ct. 1689, 1697, 36  L.Ed.2d 488  (1973) where 
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a conflict of interest had been shown and the Court had found a denial of due 
process (In Gibson, members of the Alabama Board of Optometrists stood to 
profit by revoking the licenses of their competitors). Similarly, in McClure, supra, 
where the impartiality of social  security hearing officers was questioned, the 
Court said that  "[i]n the absence of proof of financial interest ... there is no 
basis for assuming a derivative bias among their hearing officers." 456 U.S. at 
197, 102 S. Ct. at 1671 (emphasis added). Thus, the Court has not retreated 
from its holdings in Ward and Gibson, where the showing of conflict of interest 
was demonstrable. As discussed, the case at bar involves decision makers with 
a manifest and significant bias. 
 
United Retail & Wholesale Employees Teamsters Union Local No. 115 Pension 
Plan v. Yahn & McDonnell, Inc., 787 F.2d 128, 139-40 (3rd Cir. 1986).  At a min-
imum, the ALJ can draw a plausible inference that there is a fairly compelling 
likelihood that Dr. Woo has a personal interest in the financial success of the 
Self-Insured Employer, including the containment of workers compensation 
costs, and this interest could preclude fair and impartial determinations in the 
Claimant’s undivided, best medical interests.   
 
 m.  All of the U.S. Supreme Court cases cited above pre-dated the in-
jury in this case.  Most notably, Schweiker was determined in 1982, Gibson in 
1973 and Ward in 1972.  Therefore, there was law supporting a conflict of inter-
est in this case on the date of injury in this case which is August 20, 2003.  At the 
time of the injury in this case, an employer or insurer had the right to select the 
treating physician.  § 8-43-404 (2002). The law did not state whether the employ-
er or insurer had the right to be the authorized treating physician.  In 2007, the 
Colorado Revised Statutes were amended and § 8-43-404 (5) (a) now provides 
as follows: 
 
 (a) (I) (A) In all cases of injury, the employer or    in-
surer shall provide a list of at least two physicians    or two corpo-
rate medical providers or at least one    physician and one corpo-
rate medical provider, where    available, in the first instance, 
from which list an    injured employee may select the physician who 
   attends said injured employee. The two  designated   
 providers shall be at two distinct locations without    com-
mon ownership. If there are not two  providers at    two distinct 
locations without common  ownership    within thirty miles of each 
other, then an employer    may designate two providers at the 
same location or    with shared ownership interests. Upon request 
by    an interested party to the workers' compensation   
 claim, a designated provider on the employer's list    shall 
 `provide a list of ownership interests and    employment 
 relationships, if any, to the requesting    party within five 
days of the receipt of the request. If    the services of a physician 
are not tendered at the    time of injury, the employee shall  have 
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the right to    select a physician or chiropractor. For purposes of  
  this section, "corporate medical provider"    
 means a medical organization in business as a sole    pro-
prietorship, professional corporation, or    ` partnership. 
 
 (B)  If there are fewer than four physicians or     corpo-
rate medical providers within thirty miles of the    employer's place of 
business who are willing to treat    an injured employee, the em-
ployer or insurer may    instead designate one physician  or one 
corporate    medical provider, and subparagraphs (III) and (IV) of  
  this paragraph (a) shall not apply. A physician is   
 presumed willing to treat injured workers unless he or    she 
indicates to the employer or insurer to the     contrary. 
 
 (II) (A) If the employer is a health care provider or a 
 governmental entity that currently has its own  occu-
pational health care provider system, the  employer may designate health 
care providers from  within its own system and is not required to provide 
 an alternative physician or corporate medical provider 
 from outside its own system.(B)  If the employer has 
 its own on-site health care facility, the employer may 
 designate such on-site health care facility as the 
 authorized treating physician, but the employer shall 
 comply with subparagraph (III) of this paragraph (a). 
 For purposes of this sub-subparagraph (B), "on-site 
 health care facility" means an entity that meets all 
 applicable state requirements to provide health care 
 services on the employer's premises. . . . . 
 
 § 8-43-404 (5) (a) (I) and (II), C.R.S.  The statute does not allow an insurance 
carrier that is also a healthcare provider to designate its own doctor, who is also 
on its management team, as an ATP; or, to use its own on-site facility.  The stat-
ute only allows an employer to do so.  The statute clearly differentiates between 
employers and insurers.  This reading of the statute is consistent with the U.S. 
Supreme Court's holding in Schweiker.  At issue in Schweiker were hearing offic-
ers that were hired by insurance companies to determine Medicare claims.  It 
was argued that the hearing officers had a conflict of interest because the officers 
were employees of the insurance companies.  The Court ruled there was not a 
conflict of interest because the claims would not be paid by the insurance com-
panies; the claims would be paid by the federal government because the claims 
regarded Medicare.  The Schweiker Court ruled that: "In the absence of proof of 
financial interest on the part of the carriers, there is no basis for assuming a de-
rivative bias among their hearing officers."  Schweiker v. McClure, supra.  Unlike 
the Schweiker situation, the Self-Insured Employer herein has a direct financial 
interest in this claim because it pays the claim if it is liable.  Therefore, a deriva-
tive bias can be inferred because Dr. Woo works for the Self-Insured Employer.  
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Id.    
 
 n. The 2007 statutory change to § 8-43-404, C.R.S. is simply the codi-
fication of existing law.  When an employer who is a healthcare provider uses 
one of its physicians, there is no derivative bias because the employer is not pay-
ing the claim; the insurer is paying the claim.  When a healthcare provider is also 
the insurer, however, there is a derivative bias because the insurer/employer is 
paying the claim.  Such is the case herein.  According to the U.S. Supreme 
Court, a derivative bias can be presumed because Dr. Woo works for the Self-
Insured Employer.  Schweiker, supra.  
 
 o. The fact that Dr. Woo changed his opinion to an opinion that the 
Claimant had no permanent impairment and no permanent restrictions,  after 
having had undocumented conversations with [Claim’s Administrator}, de facto 
claims manager, about this specific case buttresses an inference of divided loyal-
ties between the Self-Insured Employer Occupational Health Manager, Dr. Woo,  
and his patient, the Claimant. 
 
Remedy for Dr. Woo’s Appearance of Conflict/Bias 
 
 p. Despite the fact that there is an inferred conflict of interest and a 
significant appearance of conflict/bias on the part of Dr. Woo, what was done 
was been done seven or more years ago.  Unfortunately, the DIME physician, 
seven years later, had to rely on Dr. Woo’s observations ---made seven years 
before the DIME.  Striking Dr. Woo’s opinions would undermine the logical foun-
dation and thread in the medical history dating back to 2004, and it would be a 
disservice to all parties.  Weighing Dr. Woo’s opinions, accordingly, in light of the 
conflict of interest/bias would be less severe, and more appropriate.  Further, 
segregating DIME Dr. Douthit’s opinions insofar as they rely on Dr. Woo’s opin-
ions, and weighing them accordingly is more appropriate.  Indeed, there must be 
due process consequences for not producing discovery evidence.  See United 
Nuclear Corp. v. General Atomic Co., 629 P.2d 231. 26 A.L.R. 4th 705 (1980) [the 
Supreme Court of New Mexico affirmed entry of an approximate $2.1 billion de-
fault judgment for the defendant’s failure to produce documents housed in Cana-
da.  The defendant alleged that it would be in violation of the Canadian Uranium 
Security Act if it produced the documents.  To simplify, the court indicated that it 
did not want the defendant to be in violation of Canadian law, but it had no choice 
other than to grant a default judgment in favor of the plaintiff].  The consequenc-
es herein are not as dire because “bad faith” has not been established.  The ALJ 
concludes that the consequences herein are simply to weigh Dr. Woo’s changed 
opinion accordingly, in light of the conflict, and draw adverse inferences from his 
failure to  produce his personnel file to enable the opposing side to effectively 
cross examine him.  The plausible adverse inference is that information in Dr. 
Woo’s and [Claim’s Administrator}’s personnel files would paint a picture of bias 
and conflict of interest factoring into Dr. Woo’s changed opinion that the Claimant 
had zero permanent impairment and no permanent medical restrictions (the 
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changed opinion was that the Claimant had a fleeting strain and had fully recov-
ered as of the date Dr. Woo changed his opinion in December 2004).  Based on 
the totality of the evidence, the ALJ accords no weight or credibility to Dr. Woo’s 
changed opinion. 
 
Aggravation of Pre-Existing Condition 
 
 q. Despite the Respondent’s efforts to repudiate the FAL it filed in 
2011, based on its argument that the Claimant had a pre-existing RUE condition, 
a new compensable injury is one whereby the industrial injury aggravates or ac-
celerates a preexisting condition, and the resulting disability and need for treat-
ment is a compensable consequence of the industrial injury. Thus, a claimant's 
personal susceptibility or predisposition to injury does not disqualify the claimant 
from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  An injured worker has a compensable new injury if the employment-
related activities aggravate, accelerate, or combine with the pre-existing condi-
tion to cause a need for medical treatment or produce the disability for which 
benefits are sought. § 8-41-301(1) (c), C.R.S. See Merriman v. Industrial Com-
mission, 120 Colo. 400, 210 P.2d 448 (1949); Anderson v. Brinkoff, 859 P.2d 819 
(Colo. 1993); National Health Laboratories v. Industrial Claim Appeals Office, 844 
P.2d 1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal Con-
crete, W.C. No. 4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 1998]; 
Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, 
although the Claimant had a pre-existing RUE condition and pre-existing perma-
nent restrictions from the 2000 Iliff Center injury, after the August 20, 2003 injury, 
her restrictions became more restricted because the incident aggravated and ac-
celerated, on a permanent basis, her pre-existing RUE condition. 
 
Overcoming Dr. Douthit’s Division Independent Medical Examination 
(DIME) 
 

 r.     The party seeking to overcome a DIME physician’s opinions on MMI, 
whole person medical impairment (which is not germane herein), and  causal 
relatedness of other conditions factoring into the DIME opinion bears the burden 
of proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. Indus. 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   The DIME physician's de-
termination of MMI is binding unless overcome by "clear and convincing evi-
dence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); 
§ 8-42-107(b)-(c), C.R.S.  Also, where the threshold determination of compensa-
bility is not an issue, a DIME physician’s conclusion that an injured worker’s med-
ical problems were components of the injured worker’s overall impairment, or not, 
constitutes a part of the diagnostic assessment that comprises the DIME process 
and, as such the conclusion must be given presumptive effect and can only be 
overcome by clear and convincing evidence.  Qual-Med, Inc. v. Indus. Claim Ap-
peals Office, 961 P.2d 590 (Colo. App. 1998); Leprino Foods Co. v. Indus. Claim 
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Appeals Office, 134 P.3d 475, 482 (Colo. App. 2005); Eller v. Indus. Claim Ap-
peals Office, 224 P.3d 397, 400 (Colo. App. 2009).   "Clear and convincing evi-
dence" is evidence, which is stronger than preponderance, is unmistakable, 
makes a fact or facts highly probable or the converse, and is free from serious or 
substantial doubt. Metro Moving & Storage Co. v. Gussert, supra; Leming v. In-
dus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002). In other 
words, a DIME physician's finding may not be overcome unless the evidence es-
tablishes that it is "highly probable" that the DIME physician's opinion is incorrect. 
Postelwait v. Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995).  As found, the 
Claimant has failed to prove, by clear and convincing evidence that DIME Dr. 
Douthit’s opinions on MMI and lack of causal relatedness of the LUE are in error.  
Further, the Claimant has failed to prove, by preponderant evidence that DIME 
Dr. Douthit’s rating of 8% RUE is erroneous.  

Alleged “Spoliation” of Evidence 

 s. The concept of “spoliation” of evidence entails the destruction of 
evidence, wittingly or unwittingly.  See Aloi v. Union Pacific railroad Corporation, 
129 P.3d 999 (Colo. 2006).  “Spoliation” is defined, in part, as “destruction of a 
thing by the act of a stranger.” Black’s Law Dictionary, 4th Ed.  As found, there 
was no destruction of evidence.  There was the passage of time.  In Aloi, the 
Colorado Supreme Court determined that the drawing of “adverse inferences” 
was an appropriate sanction.  As found, there was no destruction of evidence; 
and, substituting IME Dr. Rook’s opinion for DIME Dr. Douthit’s opinions is not an 
appropriate avenue to deal with the passage of time.  The Claimant’s ‘ “spolia-
tion” argument is without merit. 

 
Permanent Total Disability 
 
 t.        An employee is permanently and totally disabled if she is unable to 
earn any wages in the same or other employment.  § 8-40-201(16.5) (a) C.R.S.  
In determining whether a claimant is permanently and totally disabled, an ALJ 
may consider the claimant’s “human factors,” including the claimant’s age, work 
history, general physical condition, education, and prior training and experience.  
Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Joslin’s 
Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  
The test for permanent total disability is whether employment exists that is 
reasonably available to the claimant under her particular circumstances.  Id.  This 
means whether employment is available in the competitive job market, which a 
claimant can perform on a reasonably sustainable basis.  As found, Claimant has 
proven that she is incapable of earning wages in the competitive labor market, on 
a reasonably sustainable basis, and there is no work reasonably available to her.  
Therefore, she is permanently and totally disabled. 
 
The Non-Work Related Left Upper Extremity Condition and the Full 
Responsibility Rule 
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 u. The “full responsibility rule” applicable to claims for permanent 
total disability benefits provides that the industrial injury need not be the sole 
cause of the Claimant’s permanent total disability.  Under the rule, when an 
“employer hires an employee who, by reason of a pre-existing condition or by 
reason of a prior injury, is to some extent disabled, he takes the man [person] 
with such handicap,” and the employer is liable for a “full award of benefits” if a 
subsequent industrial injury combines with the pre-existing disability to produce 
permanent total disability.  See United Airlines, Inc. v. Indus. Claim Appeals 
Office, 993 P.2d 1152, 1154-1155 (Colo. 2000).  The only exception to the 
established rule is where the industrial injury is not a significant causative factor 
in a claimant’s disability.  See Seifried v. Indus. Comm’n, 736 P.2d 1262 (Colo. 
App. 1986); Lindner Chevrolet v. Indus. Claim Appeals Office, 914 P.2d 496 
(Colo. App. 1995).  As found, the Claimant could perform her full duties as a RN, 
with lifting abilities up to 50 lbs., before the admitted, compensable injury to her 
RUE, regardless of her pre-existing LUE condition.  After the admitted RUE injury 
the Claimant was not only unable to work at her pre-injury job as a RN but she 
could not work in any open, competitive market job on a reasonably sustainable 
basis.  Apportionment is not warranted in this case.  The Self-Insured 
Respondent is subject to the “full responsibility”  rule relative to permanent total 
disability.  
 
Substantial Evidence Rule 
 
 v. As found, in crediting Dr. Woo’s initial opinion rating the Claimant’s 
permanent disability and assigning permanent work restrictions, and Dr. Douthit’s 
DIME opinion, as well as rejecting Dr. Rook’s IME opinions, the ALJ has made a 
rational choice in favor of Dr. Woo’s initial opinions, Dr. Douthit’s DIME opinions, 
and against Dr. Woo’s changed opinions, Dr. Hemler’s opinions and Dr. Striplin’s 
opinions.  See Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 
429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 
P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that quantum of probative 
evidence which a rational fact-finder would accept as adequate to support a con-
clusion, without regard to the existence of conflicting evidence.”  Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An ALJ’s resolution on 
questions of fact must be upheld if supported by substantial evidence and plausi-
ble inferences drawn from the record.  Eller v. Indus. Claim Appeals Office, 224 
P.3d 397, 399-400 (Colo. App. 2009). 
 
 w. The crediting of Shriver’s and Wonn’s opinions as opposed to Mon-
toya’s opinions is supported by substantial evidence.  See Paint Connection Plus 
v. Indus. Claim Appeals Office, supra; Brownson-Rausin v. Indus. Claim Appeals 
Office, supra.  Substantial evidence is “that quantum of probative evidence which 
a rational fact-finder would accept as adequate to support a conclusion, without 
regard to the existence of conflicting evidence.”  Metro Moving & Storage Co. v. 
Gussert, supra.  An ALJ’s resolution on questions of fact must be upheld if sup-
ported by substantial evidence and plausible inferences drawn from the record.  
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Eller v. Indus. Claim Appeals Office, supra. 
 
Federal Social Security (SSI) Retirement Benefit Offset Against Permanent 
Total Benefits 
           
 x. As found, the Claimant was receiving Federal Social Security Re-
tirement (SSI) benefits of $870.00 per week (Respondent’s Exhibit Q).  SSI re-
tirement benefits are subject to offset of 50% in cases of permanent total disa-
bility, as provided by § 8-42-103 (1) (c) (II) and the holdings in Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999); and, Zerba v. Dillon Companies et al., 
____P.3d____(Colo. App., No. 11CA1777, April 26, 2012).  As found, at the time 
that the Claimant reached MMI, July 14, 2004, she was receiving Federal Social 
Security Retirement benefits, the amount of which is frozen as of the time of the 
award.  See Engelbrecht v. Hartford Acc. And Indem. Co., 680 P.2d 231 (Colo. 
1984).  Therefore, the offset amount is based on $870.00 per month, or $200.77 
per week.   A 50% offset equals $100.38 per week.  Consequently, the Claim-
ant’s net PTD benefit, after the 50% offset of SSI retirement benefits is $558.46 
per week, or $79.78 per day.   
  
 y. Also, as found, the Respondent is entitled to a credit of $397.10 per 
week from January 31, 2005 through July 16, 2006, both dates inclusive, a sub-
total of 532 days,  for a net PTD benefit of $161.36 per week, or $23.05 per day, 
in the aggregate subtotal amount of $12,262.60 for this period of time. 
 
Preponderance Burden of Proof on All Issues Except Overcoming the DIME 
with Respect to MMI and Lack of Causal Relatedness of the LUE 
 
 z. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and enti-
tlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).  Also, the burden of proof is generally placed on the party as-
serting the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 
(Colo. App. 1992).   A “preponderance of the evidence” is that quantum of evi-
dence that makes a fact, or facts, more reasonably probable, or improbable, than 
not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 
3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-
483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see *B v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence 
of a contested fact is more probable than its nonexistence.”  Indus. Claim Ap-
peals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, The Claimant has 
sustained her burden with respect to permanent total disability from July 14, 
2004.  The Respondent has sustained its burden with respect to the applicability 
of the one-year statute of limitations to all penalty claims, thus, barring the penal-
ty claims.  The Respondent has also sustained its burden with respect to the off-
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set for the Federal Social Security Retirement benefits from the date of MMI, July 
14, 2004.  
 
Burden on Overcoming the DIME 
 
 aa. The party seeking to overcome a DIME physician’s opinions on 
whole person impairment, MMI, and causally related conditions bears the burden 
of proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. Indus.l 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   The DIME physician's de-
termination of MMI is binding unless overcome by "clear and convincing evi-
dence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); 
§ 8-42-107(b)-(c), C.R.S.  Also, where the threshold determination of compensa-
bility is not an issue, a DIME physician’s conclusion that an injured worker’s med-
ical problems were components of the injured worker’s overall impairment consti-
tutes a part of the diagnostic assessment that comprises the DIME process and, 
as such the conclusion must be given presumptive effect and can only be over-
come by clear and convincing evidence.  Qual-Med, Inc. v. Indus. Claim Appeals 
Office, 961 P.2d 590 (Colo. App. 1998); Leprino Foods Co. v. Indus. Claim Ap-
peals Office, 134 P.3d 475, 482 (Colo. App. 2005); Eller v. Indus. Claim Appeals 
Office, 224 P.3d 397, 400 (Colo. App. 2009).   "Clear and convincing evidence" is 
evidence, which is stronger than preponderance, is unmistakable, makes a fact 
or facts highly probable or the converse, and is free from serious or substantial 
doubt. Metro Moving & Storage Co. v. Gussert, supra; Leming v. Indus. Claim 
Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002). In other words, a DIME 
physician's finding may not be overcome unless the evidence establishes that it 
is "highly probable" that the DIME physician's opinion is incorrect. Postelwait v. 
Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995).  As found, the Claimant 
failed to overcome DIME Dr. Douthit’s opinions on MMI and lack of causal relat-
edness of the LUE by clear and convincing evidence.  The Claimant failed to 
overcome Dr. Douthit’s scheduled rating by either preponderant or clear and 
convincing evidence. 

 
ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent shall pay the costs of all authorized, causally re-
lated and reasonably necessary medical care and treatment for the Claimant’s 
right upper extremity injury, subject to the Division of Workers Compensation 
Medical Fee Schedule.  
 
 B. The Respondent shall pay the Claimant net permanent total disabil-
ity benefits of $558.46 per week, which includes the 50% offset for Federal Social 
Security Retirement benefit, equaling an offset amount of $100.38 per week 
against the regular permanent total disability benefit of $658.84 per week.  Also, 
the Respondent is entitled to a credit for payments made in the modified “Greet-
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er” job with the Respondent from January 31, 2005 through July 16, 2006, both 
dates inclusive, a subtotal of 532 days.  For this period of time, the Respondent 
shall pay the Claimant aggregate subtotal net permanent total disability benefits 
of $12,262.60.  For all other periods from July 14, 2004 through July 16, 2012, 
both dates inclusive (excluding the period from January 31, 2005 through July 
16, 2006), a subtotal of 2,192 days, the Respondent shall pay the Claimant ag-
gregate subtotal permanent total disability benefits of $190,833.76.  As of July 
16, 2012, the Respondent shall pay the Claimant a grand total of net aggregate 
permanent total disability benefits in the amount of $203,096.36, which includes 
the $12,262.60, which is payable retroactively and forthwith. 
 
 C. The Respondent shall pay the Claimant statutory interest at the rate 
of eight percent (8%) per annum on all amounts due and not paid. 
 
 D. Any and all issues not determined herein, including post maximum 
medical improvement medical maintenance benefits, are reserved for future de-
cision. 
 
 DATED this______day of August 2012. 
 
 
 
     
 ____________________________ 
      EDWIN L. FELTER, JR. 
      Administrative Law Judge 
 
 If you are dissatisfied with the Judge’s order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your 
Petition to Review within twenty (20) days after mailing or service of the 
order, as indicated on the certificate of mailing or service; otherwise, the 
Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) that 
you mailed it within twenty (20) days after mailing or service of the order of 
the Judge; and (2) that you mailed it to the above address for the Denver 
Office of Administrative Courts. For statutory reference, see § 8-43-
301(2), C.R.S. (as amended, SB 09-070). For further information re-
garding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm.   

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-743-01 

ISSUES 

The issues to be determined are: 

1. Whether the Claimant established that he suffered an injury arising out of 
and in the course of his employment with the Respondent-Employer; and, 

2. If so, whether the Claimant is entitled to a general award of medical bene-
fits. 

 

FINDINGS OF FACT 

1. The Claimant was hired by the Respondent-Employer as a rough grinder 
on or about August 30, 2010. 

2. On January 2, 2012, on the Claimant’s first day back to work after a nine-
day plant closure, the Claimant began his work day by straightening up his work area so 
that he could safely perform his job.  Specifically, the Claimant removed some 4 x 4 
wooden boards from under a trailer where he was to perform his work.  The boards 
were not easily accessible and the Claimant had to reach down and under to retrieve 
the boards.  

3. After removing the boards the Claimant states that ten minutes later he 
bent over and felt pain in his leg and back. 

4. The Claimant denies having previously seeking any treatment for low back 
pain.  The last time the Claimant saw a doctor was for his physical required for the in-
stant employment with the Respondent-Employer. 

5. However, the Claimant’s physical questionnaire from August 30, 2010 has 
a question stating: 

Do you currently have any of the following musculoskeletal Problems? (Emphasis in 
original) 

The box for back pain is checked under “Yes.” 

6. The Respondents entered a video into evidence showing the work place 
on January 2, 2012. The video shows the Claimant picking up the boards without any 



 

 

indication of problems.  The video does show the Claimant with a slight limp subsequent 
to the moving of the boards as well as the Claimant holding his hand to his back. 

7. Dr. Eric Ridings performed an independent medical evaluation of the 
Claimant on May 2, 2012 at the request of the Respondent-Insurer. 

8. Dr. Ridings opined that the mechanism of injury as described and as 
viewed on the video isn’t consistent with a medically probable event involving the low 
back.  Dr. Ridings observed that there was no discomfort apparent when the Claimant 
was lifting and moving the boards. He observed that the Claimant had equivalent weight 
on each leg and was not observed limping until he began to talk to his supervisor. 

9. Dr. Ridings also opined that if a specific event, such as lifting the boards, 
caused the Claimant’s condition that there would be immediate pain at the time of the 
injury. 

10. The ALJ finds that Dr. Ridings’ medical opinions on causation are credible 
and persuasive. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-
101 et sec., C.R.S. 2011 is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation.  See § 8-40-102 (1).   

2. A compensable injury is one which arises out of and in the course of em-
ployment.  See § 8-43-301(1)(b)(c).  The “arising out of” test is one of causation.  It re-
quires that the injury have its origin in an employee’s work-related functions, and be suf-
ficiently related thereto so as to be considered part of the employee’s service to the em-
ployer.  There is no presumption that an injury that occurs in the course of a worker’s 
employment also arises out of employment.  Finn v. Industrial Commission, 165 Colo. 
106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell to his death on the 
employer’s premises did not give rise to the presumption that the fall arose out of and in 
the course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the evidence 
that there is a direct causal relationship between the employment and the injuries.  § 8-
43-201 (supra) See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  Proof of causation is a threshold requirement that an injured em-
ployee must establish by a preponderance of the evidence before any benefits are 
awarded.  § 8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Of-
fice, 12 P. 3d 844 (Colo. App. 2000). 



 

 

4. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

5. In deciding whether Claimant has met her burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to testimony, and draw plausible inferences from the evi-
dence.”  See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. 
App. 2002) 

6. The facts in a worker’s compensation case must be interpreted neutrally, 
neither in favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 8-
43-201, (supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, 
(supra).  An award of benefits may not be based or denied upon speculation or conjec-
ture.  Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936).  

8. The ALJ concludes, as found above, that Dr. Ridings’ analysis of the 
Claimant’s medical condition vis-à-vis his employment environment is more credible 
than other evidence to the contrary. 

9. The ALJ concludes that the Claimant’s medical condition relating to his 
low back is more likely than not as a result of his underlying medical status and not the 
result of an incident at work. 

10. The Claimant has failed to establish by a preponderance of the evidence 
that she sustained an injury arising out of and in the course of her employment with the 
Respondent-Employer. 

 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 



 

 

after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: August 16, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-943-03 

ISSUES 

 The issue determined herein is compensability of an alleged occupational dis-
ease of bilateral carpal tunnel syndrome (“CTS”). 

 

FINDINGS OF FACT 

1. Claimant is 52 years old and left hand dominant.  He suffered a left wrist 
fracture as a child.  He has a history of gout and arthritis.  He previously worked as a 
firefighter. 

 
2. In October 2009, claimant began work as a correctional officer for the em-

ployer.  In June 2010, claimant also became a training officer for the employer.   
 
3. Claimant primarily worked at a level five maximum security facility in which 

all inmates are in solitary confinement in cells except for showers and medical treat-
ment.  Claimant works five days per week on the graveyard shift from 9:45 p.m. to 6: 15 
a.m. except that he occasionally has to work overtime through a double shift.  

 
4. Claimant’s primary job duties involve undressing and re-dressing inmates 

who are kept in hand and leg restraints in the intake section, making security rounds in 
the various levels of the prison, assisting officers in the pods, undressing and redressing 



 

 

inmates who are brought in to cook from a level three facility, assisting nurses with med-
ications and blood draws, and training new correctional officers.   

 
5. Claimant testified at length concerning his use of locks throughout his 

shift.  Claimant’s usual shift duties started with new or disruptive inmates in the intake 
area.  These inmates are fully handcuffed and leg cuffed over their prison jumpsuits.  
Inmates commonly soil their jumpsuits and have to be changed.  The procedure is for 
one officer to unlock and relock all of the hand and leg restraints while four other officers 
watch for inmate reaction.  Approximately 20 locks have to be unlocked and then re-
locked in the process of removing the jumpsuit.  At that point, other employees will in-
spect and change the jumpsuit.  The officer on the locks then reverses the entire pro-
cess through approximately 20 locks to return to the situation in which the inmate is in a 
jumpsuit with arm, leg, and body restraints.  On average, two trainers were on duty on 
each shift and each performed about two or three such “stripouts” per shift.  Claimant 
estimated that each stripout took about 20 minutes and that claimant was unlocking and 
relocking locks for about 10 minutes of that time.  The cuffs were “double-locked” so 
that claimant had to use a small key to lock the hand or leg cuffs and then had to push a 
button with a small rod to lock the cuff from further constricting the inmate.  Claimant 
had to get in awkward postures to unlock and relock the restraints.  Assuming the accu-
racy of claimant’s estimates, he spent about 30 minutes per shift involved with this lock-
ing and unlocking activity on the cuff restraints. 

 
6. After completing the intake stripouts, claimant normally performed security 

rounds on one or more of three different levels of the facility:  level 100, level 200, and 
level 400. While claimant testified that at times he has needed to inspect all three areas 
alone, he admitted that on most shifts he inspects one of these three areas.  For securi-
ty reasons, most of these inspections were performed by two officers, although claimant 
and the other officer often divided up the locks they checked on each level.  

 
7. Level 400 contained the program and visitation rooms.  Approximately 30 

visitation rooms had to be opened, searched, and relocked with a key similar to a house 
key. The inmate side of the visitation room had cuff slots in the door that had to be 
closed and locked using a jailer key, which was approximately six inches long and heav-
ier than the house keys.  Additionally, every door on the program floor had to be 
checked to make sure it was locked.  Round door knobs would be turned to determine if 
the room was locked.  If the room was not locked, claimant had to search the room and 
lock it with a house key sized key.  Level 400 had approximately 92 locks to check, alt-
hough most were not unlocked. 

 
8. Level 200 contained the front lobby and the outside perimeter of the pris-

on.  Each door had to be checked to be sure it was locked.  Claimant was unsure of the 
number of  locks on this level, but he thought there were no more than 50.  This level 
used the regular house sized key. 

 
9. Level 100 contained the mechanical space below the prison, intake, and 

the garage.  The level contained the freezer, kitchen, medical, armory, dock, and 



 

 

maintenance rooms.  Approximately 50 locks had to be checked on this level and most 
of these locks used the large jailer keys. 

 
10. After completing the security checks around 12:30 a.m., claimant usually 

either performed additional intake stripouts or assisted the correctional officers on the 
six units.  Each unit had eight pods.  Each pod had about 26 cells.  Claimant would re-
lieve the officer on duty and make rounds to the various cells in the pods, checking to 
see if the inmates had needs and collecting items from the cells or returning items to the 
cells via tray slots. On average, claimant performed this duty for about two hours per 
night in all of the 48 pods.  He opened about 20 tray slots with a jailer key on each of 
the six units.  Most of the tray slots opened within two or three seconds without difficulty.  
Some of the tray slots were difficult to open with the key and required more force for up 
to five seconds each.   

 
11. Claimant’s remaining duties could include duty on the bus that transported 

inmates from a lower security facility to engage in the cooking tasks, assisting the nurs-
es in the medical area, or performing monthly checks of the electronic locking mecha-
nisms in the facility.  

12. Claimant testified that he spent the remainder of his shift, on average at 
least 2.5 hours per night, engaged in training duties. This training included training in 
the use of fire masks as well as training in proper procedures for restraining inmates.  

 
13. Claimant acknowledged that his job duties varied and were never the 

same. He testified that some shifts he would spend the entire time in the intake area 
due to unruly or uncooperative inmates. He testified that some shifts he would spend a 
significantly longer period of time in his training activities. Claimant also testified that 
there are various other activities he engages in between opening and closing locks 
which includes collection or distribution of materials to cells, inspecting rooms, walking, 
some computer activity, and interacting with other officers.  

 
14. At about 2:30 a.m., claimant would then either assist in getting and per-

forming much quicker stripouts on inmates from a level three facility who were trans-
ported in to cook or he would assist nurses on medical rounds.  The entire stripout of all 
of the cooks took only about 20 minutes to complete.  The nurses had to make about 
18-20 blood draws each night, which would involve opening tray locks.   

 
15. Claimant then tried to provide training for younger officers either on 

stripout procedure or on the computer for about two and one-half hours.  In training on 
stripouts, a fellow officer was used as the inmate and was fully restrained.  Claimant 
would go through all of the approximate 40 unlocking and re-locking steps while the new 
officers observed.  New officers would then perform the procedure while claimant ob-
served.  On some shifts, instead of training, claimant had to perform additional intake 
stripouts.  Claimant spent only about one hour per day on the computer to do time 
cards, reports, or training of other officers. 

 



 

 

16. Claimant estimated that, over his total duties in the prison, he opened 
about 150 door or tray locks per shift.   

 
17. On an occasional basis, claimant was required to work a double shift by 

continuing to work the morning shift.  In that job, he would carry food and drink trays to 
the cells and assist in getting the inmates to the shower.   

 
18. On February 10, 2010, claimant suffered an injury to his back and right 

thumb when he slipped and fell on ice. 
 
19. In the beginning of 2011, claimant awoke with tingling in his hands, which 

lasted about 30-45 minutes.  This tingling occurred regularly every night.  On June 21, 
2011, claimant awoke with tingling in his hands, but the tingling did not stop. 

 
20. In the meantime, on March 6, 2011, claimant suffered a left index finger in-

jury in an altercation with an inmate.  He received medical treatment for that injury. 
 
21. On June 22, 2011, claimant sought care from his personal physician, Dr. 

Nickell, but had to be examined by Dr. Stiphout.  Claimant reported a history of “several 
weeks” of increasing paresthesia and weakness in his hands, left worse than right.  He 
reported that his job duties included twisting to unlock and lock cuffs, doors, and latch-
es.  Dr. Stiphout diagnosed CTS from repetitive injury and referred claimant to Dr. 
Rawat. 

 
22. CTS is an entrapment of the median nerve at the wrist and has many pos-

sible causes. 
 
23. On July 12, 2011, Dr. Rawat examined claimant, who reported a history of 

nine months of increasing symptoms of numbness in the bilateral hands after first 
awakening with numbness.  Dr. Rawat found decreased grip strength in the left hand, 
decreased sensation in both hands, and positive Phalen’s signs.  He diagnosed CTS, 
left greater than right.  He performed electromyography/nerve conduction (“EMG”) stud-
ies that showed moderately-severe to severe left CTS and moderately severe right 
CTS.  Claimant did not provide Dr. Rawat with any description of his job duties.  Dr. 
Rawat provided no opinion on causation.  He recommended surgery, but claimant 
wanted to delay the surgery.  Dr. Rawat prescribed prednisone. 

 
24. On September 26, 2011, claimant sought care from his personal physi-

cian, Dr. Nickell and reported that he was working at a different minimum security prison 
on a temporary assignment.  Claimant reported that he had CTS, which he believed 
was due to turning keys at work. 

 
25. On September 30, 2011, Dr. Rawat reexamined claimant, who reported 

that the prednisone had helped temporarily, but the numbness persisted.  Dr. Rawat re-
ferred claimant to Dr. Luebke, a surgeon. 

 



 

 

26. On October 5, 2011, claimant filed his workers’ claim for compensation al-
leging that his injury arose from “repetitive use.” 

 
27. On December 8, 2011, Dr. Hall performed an independent medical exami-

nation for claimant, who reported a history of awakening with bilateral hand numbness 
in January 2011 with progressive problems.  Claimant reported that his job involved 
“almost continually locking and unlocking” about 150 doors or locks per shift while 
pinching large keys and repetitively supinating the forearm.  Dr. Hall diagnosed CTS 
and thought that the pinching and repetitive torquing at work could create the CTS. 

 
28. On January 25, 2012, Dr. Luebke examined claimant, who reported a his-

tory of one or two years of increasing paresthesia.  Dr. Luebke diagnosed bilateral CTS 
as well as a ganglion cyst on the dorsal left thumb at the interphalangeal joint.  On Feb-
ruary 23, 2012, Dr. Luebke performed surgery in the form of a left CTS release and left 
thumb ganglionectomy.  On April 5, 2012, Dr. Luebke performed a right CTS release. 

 
29. On May 13, 2012, Dr. Sollender, a hand surgeon, performed a medical 

records review for respondents.  Dr. Sollender agreed that claimant had bilateral CTS, 
but he did not think that the CTS was caused by work.  He noted that claimant had not 
reported to his physicians for the March 6, 2011, injury about any CTS symptoms.  Dr. 
Sollender also noted that claimant had a history of upper extremity complaints dating 
back to about 2003, including paresthesias, arthritis, and gout.  More importantly, Dr. 
Sollender concluded that claimant’s CTS did not meet the causation criteria specified in 
WCRP 17, Exhibit 5, for work-related cumulative trauma disorders.  Dr. Sollender noted 
that the best estimate available for the actual amount of time that claimant engaged in 
pinching keys and turning locks did not meet the requisite six hour minimum to consti-
tute a primary risk factor for CTS.  He also noted that the job activities did not meet the 
requirement for a secondary risk factor.  He noted that Dr. Hall’s opinion did not contain 
any causation analysis as required by WCRP 17, Exhibit 5.  Dr. Sollender recommend-
ed that a job demands analysis would provide better information for the causation anal-
ysis, but he recognized the difficulty of obtaining such a review inside a secure facility.   

 
30. Dr. Sollender testified by deposition consistently with his report.  He 

agreed that the simple job description that he had reviewed did not provide any useful 
details.  He noted that claimant’s interrogatory answer was that he opened about 150 
locks or doors with jailer keys each shift.  Dr. Sollender estimated that each lock would 
only take about five seconds and he calculated that this amounted only to about two 
minutes of pinching and turning of the keys each shift, which was an insignificant 
amount.  He explained that claimant did not meet the minimum requirements for a pri-
mary or secondary risk factor and, therefore, the CTS was not caused by work.  Dr. 
Sollender explained that, even giving the claimant the benefit of the doubt that he inter-
acts with 300 locks per shift and it takes 10 seconds per lock, he would not reach the 
threshold causation of at least 4 hours of sustained continuous repetitive activity.  He 
then noted that claimant’s history of gout also could cause CTS.  He noted that Dr. Hall 
just gave an “on-the-fly” impression of causation without any analysis of claimant’s ac-
tual force, repetition, duration, or awkward posturing in his job activities.  Dr. Sollender 



 

 

admitted that the treatment guidelines in WCRP 17, Exhibit 5 permit deviations, but any 
such deviations must have some established basis.  He noted that the amount of force 
exerted, not the weight of the jailer key, was the critical variable for CTS.  Dr. Sollender 
agreed that additional information would be helpful, but he thought that he had enough 
information to determine that claimant’s activities in turning keys did not meet the mini-
mum requirements for causation of CTS. 

 
31. For some unknown reason, Dr. Rawat also testified by deposition that he 

still had no opinion about causation of claimant’s CTS. 
 
32. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an occupational disease of bilateral CTS resulting directly from the employment 
or conditions under which work was performed and following as a natural incident of the 
work.  The opinions of Dr. Sollender are more persuasive than those of Dr. Hall.  Dr. 
Sollender’s testimony is persuasive that claimant’s work activities of turning keys in 
locks at the correctional facility are insufficient to meet the diagnostic criteria for work 
related CTS pursuant to WCRP 17, Exhibit 5.  Claimant’s job duties have insufficient 
force, repetition, duration, awkward posturing, or environmental factors to cause, aggra-
vate, or accelerate claimant’s CTS.  Claimant’s testimony about his specific job duties is 
credible.  As noted, it is difficult to obtain a specific job demands analysis inside claim-
ant’s secure work setting.  Even claimant’s description of his job duties does not satisfy 
the causation standards for CTS.  At best, if claimant actually turns keys in locks for 30 
minutes during intake stripouts, 2 minutes during security rounds, 10 minutes while re-
lieving the pod officers, 10 minutes during training demonstrations, and either 10 
minutes during the stripouts of the level 3 cooks or assisting the nurses on medical 
rounds, claimant’s total job exposure to turning keys is about one hour per shift.  The 
Medical Treatment Guidelines are, indeed, “guidelines” and individual providers can de-
viate from those guidelines if they can explain the deviation.  Nevertheless, WCRP 17, 
Exhibit 5, is an effort by the Division of Workers’ Compensation to educate physicians 
and others about the current state of the medical literature on causation of cumulative 
trauma conditions.  Claimant, not the employer, has to prove the causation.  Dr. Hall’s 
opinion does not explain any causation analysis under WCRP 17, Exhibit 5, and it does 
not explain any deviation from that causation analysis.  Claimant suffered symptom on-
set during sleep rather than during a work activity.  He has previously complained of 
CTS symptoms.  The trier-of-fact cannot find that it is probable that claimant’s CTS in a 
52 year old with gout and arthritis is caused by his work of turning keys in locks for 
about one hour total per eight hour shift.   

 
CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 



 

 

compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which bene-
fits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 
(Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

2. In this claim, claimant alleges an occupational disease.  Section 8-40-
201(14), C.R.S. defines "occupational disease" as:  
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment.  

 
This section imposes additional proof requirements beyond that required for an acci-
dental injury. An occupational disease is an injury that results directly from the employ-
ment or conditions under which work was performed and can be seen to have followed 
as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax Molybdenum 
Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 867 P.2d 77 
(Colo. App. 1993).  An accidental injury is traceable to a particular time, place and cause. 
Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 P.2d 174 
(1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. App. 1993).  
In contrast, an occupational disease arises not from an accident, but from a prolonged 
exposure occasioned by the nature of the employment.  Colorado Mental Health Insti-
tute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the haz-
ardous conditions of employment need not be the sole cause of the disease.  A claimant 
is entitled to recovery if he or she demonstrates that the hazards of employment cause, 
intensify, or aggravate, to some reasonable degree, the disability. Anderson v. 
Brink[Property Owner], 859 P.2d 819 (Colo. 1993).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an occupational disease of 
bilateral CTS resulting directly from the employment or conditions under which work 
was performed and following as a natural incident of the work.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 



 

 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 16, 2012   /s/ original signed by:___________ 

Martin D. Stuber 
Administrative Law Judge 
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STIPULATIONS 

The parties entered into the following Stipulations: 

1. The Claimant’s average weekly wage is $594.52 per week. 

2. If the claim is found compensable, the parties stipulated that the Claimant is enti-
tled to temporary total disability benefits for the closed period of time beginning on Feb-
ruary 13, 2012, and ending on March 18, 2012. 

3. If the claim is found compensable, the Respondent will pay for the Claimant’s co-
pays for treatment she received at Kaiser between February 13, 2012 and March 18, 
2012 for her right thumb and right ring finger. 

4. The treatment provided by doctors at the Center for Occupational Safety and 
Health (“COSH”) and their referrals is reasonable, necessary, and authorized. 

ISSUES 

Based upon the Stipulations reached by the parties and approved by the court at the 
commencement of the hearing, the only issue remaining is: 
 



 

 

1. Did the Claimant prove by a preponderance of the evidence that she suffered a 
compensable occupational disease to her right thumb and right ring finger that arose out 
of and in the course of her employment with the Respondent? 

     
FINDINGS OF FACT 

 
 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The Claimant is 45 years old.  The Claimant has been employed as a cus-
todian with Respondent for the past 7 years.  As a custodian she performs a variety of 
tasks including emptying wastebaskets, putting new bags inside wastebaskets, sweep-
ing, mopping, vacuuming, cleaning bathrooms, spraying cleaner with a spray bottle, us-
ing a buffer, polishing, and dusting.  As she works she pushes a cart with cleaning im-
plements that weighs about 40 lbs. and is not self-propelled.    

 2.  The Claimant testified credibly that prior to March 2011 she did not have 
any problems with her right hand.   

 3. The Claimant testified credibly about her job duties and reviewed her writ-
ten job description during the testimony.  The Claimant’s job description as a custodian 
came into evidence (Claimant’s Exhibit 3, pp. 5-9).  Her job as a custodian entails repet-
itive work of “substantial intricacy.” The Claimant confirmed that she has to pay attention 
to detail every day.  Her job as a custodian requires exerting “maximum muscle force to 
lift, push, or carry objects and perform moderately laboring work” (Claimant’s Exhibit 3, 
p. 7).  Her job also requires frequent repetitive movements including picking, pinching, 
holding, grasping, and “otherwise working with her hand” (Claimant’s Exhibit 3, p. 8).  
Claimant credibly testified her hand is constantly gripping and pinching during the 
course of her eight hour work day when she sweeps, mops, replaces trash bags in re-
ceptacles and holding spray bottles for disinfecting, for example.  Overall, the Claim-
ant’s job duties generally require constant use of her hands.  However, her work activi-
ties are generally varied throughout the work day.   

 4. The Claimant was tying garbage bags in March of 2011 when her right 
thumb and ring finger began to hurt.  She reported this and on March 30, 2011 the 
Claimant was sent to see Dr. Cynthia Kuehn, M.D. at the Center for Occupational Safe-
ty and Health at Denver Health complaining of right hand, right thumb, and right fourth 
finger pain.  At that time, a history of present illness was taken by Cynthia Kuehn, M.D., 
where she stated: 

[The Claimant] comes in today for evaluation and treatment.  The patient 
states that she developed pain and stiffness in her right hand, particularly 
her right thumb and right fourth finger today after she was pulling forcibly 
on trash bags to put over 30-gallon and 5-gallon trash cans.  The patient 
states that when she is doing her custodial tasks, she has to take trash 
bags and place them over the rims of the trash cans between 40-50 times 
per day.  These are 30-gallon cans and 5-gallon cans.  The patient states 
that the way she does this is to put the bag on top of the can and then she 



 

 

has to take her thumb and pull forcibly on the bag to have it completely 
cover the can rim and she is bracing her other fingers on the rim while she 
is doing this.  The patient states that earlier today after doing this several 
times she began to notice right hand pain.  It was primarily in her right 
thumb, her right fourth finger and right palm of the hand and then she be-
gan to notice that her right thumb was stiff and catching.  She has also 
noted some stiffness and minor catching in her right fourth finger.  She 
presents today for evaluation and treatment because of these symptoms.  
The patient does a variety of tasks but the above described task is one of 
the most repetitive (she estimates that it is probably at least 2 hours of her 
day).  Other jobs tasks might include operating equipment (vacuum clean-
ers and buffers). 

 (Claimant’s Exhibit 9, p. 17) 
 
 5. At the March 30, 2011 evaluation Dr. Kuehn diagnosed the Claimant with: 

(1) Right hand sprain, primarily of the right thumb and right ring finger. 
(2) Stenosing tenosynovitis of the right thumb and ring finger. 

 
 (Claimant’s Exhibit 9, p. 17) 
 
 6. Although she acknowledged that there are “no strong or good studies that 
address causation,” Dr. Kuehn’s medical opinion was nevertheless that the Claimant’s 
injury was work related, even if her exact mechanism of injury did not follow the criteria 
set forth in the medical treatment guidelines.  Dr. Kuehn specifically stated: 
 

 I think it is probable that she has developed a trigger thumb and 
trigger finger associated with her job duties as described to me and these 
conditions became symptomatic today when she was pulling on the trash 
can bags forcibly.  It is also quite possible that she had the beginnings of 
trigger digits that were minimally symptomatic or asymptomatic and which 
had not been noted by her until today when she developed right hand, 
thumb and ring finger pain after using the right hand.  While she does not 
meet the exact description for the cuase [sic] of work-related of trigger dig-
its (6 hours of tool use), that was based on “some evidence or one study”.  
However, there are other potential risk factors.  For instance, if she also 
used the buffer for prolinged [sic] perio [sic] of time, this would also involve 
forceful gripping. 
 

 (Claimant’s Exhibit 9, p. 18) 
 

 7. Dr. Kuehn referred the Claimant to Thomas G. Mordick, M.D., who saw 
the Claimant on April 12, 201.  The Claimant told Dr. Mordick that she first developed 
triggering in the right thumb and ring finger about two weeks earlier while she was pull-



 

 

ing a trash bag over a garbage can and she has had persistent, painful popping since 
then.  Dr. Mordick diagnosed trigger finger of the right thumb and ring finger.  He per-
formed an injection of Depo-Medrol and Lidocaine and directed her to return in two 
weeks for a recheck (Respondent’s Exhibit I, p. 29). 
 8. The Claimant returned to Dr. Kuehn on April 26, 2011 and reported that 
she had done well since Dr. Mordick’s injection.  Dr. Kuehn noted a nodule at the base 
of the right thumb but stated that the thumb did not trigger with flexion or extension. Dr. 
Kuehn returned Claimant to a trial of full duty work (Respondent’s Exhibit H, p.  24).  
The Claimant saw Dr. Kuehn again on May 10, 2011 and reported that she was doing 
well except that her ring finger catches once in a while.  Dr. Kuehn’s examination 
showed that neither the right thumb nor the ring finger triggered. Dr. Kuehn released the 
Claimant from care without permanent impairment and stated that she could continue 
full duty work (Respondent’s Exhibit H, p. 23).  Dr. Kuehn recommended maintenance 
care after MMI consisting of “six months to follow up with Occupational Health and Dr. 
Mordick if her symptoms reoccur” (Respondents’ Exhibit H, p 22). 
 9. In September 2011, approximately four months after the Claimant’s re-
lease from Dr. Kuehn, the Claimant credibly testified that her hand again became symp-
tomatic spraying and wiping down sinks.  The Claimant testified, however, that the con-
dition was not as bad as it had been in March of 2011, maybe a “2 out of 10” so it was 
not severe enough for the Claimant to seek treatment. 
 
 10. In the November and December of 2011 Claimant began working at the 
City and County Building under the supervision of Daniel Swinarski.  Her job duties at 
the City and County Building were largely the same in her prior assignments.  Dan 
Swinarski testified credibly about Claimant’s job duties including putting new trash bags 
in wastebaskets, polishing brass, using a spray bottle, and operating a floor buffer.  Mr. 
Swinarski testified that putting a new trash bag in a wastebasket requires tying a knot so 
the bag will stay and fit in the receptacle.  He stated there is a “judgment call” as to how 
to much slack to use for the knot.  If it is too loose, the bag collapses in the container, if 
the bag is knotted too tight, it is hard to fit in the can.  Mr. Swinarski also credibly testi-
fied that the spray bottles contain about the size of a water pitcher in height but skinner 
so around 16 oz.  The spray bottle weighs about ½ lb. and Mr. Swinarski did not believe 
that a lot of force is needed to activate the trigger.  He also stated that a moderate 
amount of force is required for mopping.  Polishing brass requires applying the polish by 
scooping it out while wearing a protective glove, leaving it on the surface for a little 
while, and before the polish is dry, wiping it off with a cloth.  Then you would take a se-
cond cloth and polish the surface.  The force needed to polish depends on whether the 
surface was flat or intricate.  Mr. Swinarski did not think that the force required to polish 
the brass was substantial, but noted for the water fountains it could be more work be-
cause of the tarnish that would develop on them.  Mr. Swinarski agreed that the Claim-
ant would be working about 5 hours out of her work day polishing brass when that was 
her duty, especially since the Employer was shorthanded on custodians around that 
time and there were a lot of events going on in the building.   
 



 

 

 11. On November 16, 2011, the Claimant reported similar symptoms to the 
March 2011 incident and pain complaints she related to three days of polishing brass, 
for five hours each day at the City and County building. 
 
 12. The Employer filed a first report of injury on November 16, 2011, stating:  
On DOI, Claimant was assigned to clean/polish using her right hand for approx. five (5) 
hours, brass fixtures throughout the City and County building.  Next day she had right 
hand pain (Claimant’s Exhibit 5, p.12). 

 
 13. On November 17, 2011, the Claimant’s supervisor, Daniel Swinarski, filled 
out and signed a “Supervisor’s Report of Accident or Injury” where he described Ms. 
Luyando’s injury as arising from the following event: 
 

On November 16, 2011, Theresa Luyando was assigned to clean and 
polish brass fixtures throughout the City and County Building, among other 
duties.  At 7:00 a.m. on November 17, the start of the shift, she ap-
proached me, asking if she could go to the employee clinic to obtain a cor-
tisone injection because her right hand was hurting.  It was my under-
standing that her previous Workers Comp case involving the same hand 
was closed. 
 
(Claimant’s Exhibit 6, p. 13) 

 
 14. On November 17, 2011, the Claimant also filled out an “Employee Work 
Injury Report” alleging an injury to her right hand, thumb and finger, describing her acci-
dent as follows: “Put polish on rag.  Rubbed polish on Brass with clean rag.  Use right 
hand. 5 hours.”  When asked to describe the nature of injury and all parts of the body 
affected, the Claimant stated, “Right hand, thumb, and ring finger” (Claimant’s Exhibit 5, 
p. 11).   
 
 15. On December 2, 2011, the Claimant saw Dr. Kuehn again at COSH.  She 
told Dr. Kuehn that she was assigned to cleaning bathrooms which had worsened pain 
in her right thumb.  She also complained about increased pain when using keys and 
opening doors in the City and County Building.  Dr. Kuehn diagnosed right thumb pain 
which appeared to be associated with trigger finger.  Dr. Kuehn provided a thumb splint 
and referred her to occupational therapy.  The Claimant advised Dr. Kuehn that a refer-
ral to Dr. Mordick, the hand specialist was denied (Claimant’s Exhibit 9, p. 21).   
 
 16. On December 5, 2011 the Claimant filed her Workers’ Claim for Compen-
sation which stated that she was “cleaning brass with polish – hand clamped up” 
(Claimant’s Exhibit 7, p. 15; Respondent’s Exhibit D, p. 5).  Respondent filed its Notice 
of Contest on December 20, 2011 (Claimant’s Exhibit 8, p. 16; Respondent’s Exhibit E, 
p. 6).   
 



 

 

 17. The Claimant was evaluated by Dr. Dr. James Bachman at Kaiser Perma-
nente on February 2, 2012 and on February 14, 2012 by Dr. Laura Dimatteo and both 
concurred that the Claimant had a trigger finger diagnosis (Claimant’s Exhibit 14).    
 
 18. The Claimant decided to have surgery for her trigger finger condition at 
Kaiser.  The surgery on her thumb and ring finger resolved the Claimant’s right hand 
symptoms.  As a result of the surgery, she was unable to perform her usual work duties 
from February 13, 2012 through March 18, 2012.  The Claimant returned to full time, full 
duty work on March 19, 2012 and has continued to work up to the date of the hearing.   
 
 19. Prior to hearing, the Respondents retained the services of Kavi Sachar, 
M.D., who issued a report dated February 22, 2012 (Claimant’s Exhibit 12; Respond-
ent’s Exhibit J).  Dr. Kavi Sachar is a Board Certified hand surgeon.  Dr. Sachar exam-
ined the Claimant and also reviewed Claimant’s job description and medical treatment 
records and took a detailed history from Claimant about her actual job duties and the 
onset and progression of her right hand symptoms.  Dr. Sachar opined that “the patient 
does not meet strict criteria for work-related trigger finger.  These criteria involve greater 
than six hours of hand tool use” (Claimant’s Exhibit 12, p. 36).     
 
 20. Dr. Sachar also testified by deposition on May 22, 2012.  Dr. Sachar diag-
nosed right trigger thumb and right trigger finger.  He explained that trigger finger oc-
curred when there is inflammation or a nodule on the flexor tendon as it crosses through 
the A1 pulley of the finger or thumb.  Dr. Sachar testified that Claimant’s trigger thumb 
and trigger finger conditions do not meet the Workers’ Compensation Medical Treat-
ment Guidelines criteria for work-related trigger thumb.  These are found in the Workers’ 
Compensation Rules of Procedure Medical Treatment Guidelines, Rule 17, Exhibit 5, 
Cumulative Trauma Conditions Medical Treatment Guidelines.  Section D of the Cumu-
lative Trauma Disorder Medical Treatment Guidelines sets forth a comprehensive sys-
tem for determining diagnoses and medical causation.  Section D.3.b requires the prac-
titioner to assess causation using the using the six step process found in the Algorithm 
for Causation Assessment.  Dr. Sachar testified that he followed the recommended 
steps and determined that the Claimant’s trigger finger condition was not work related.   
  
 21. Prior to hearing, F. Mark Paz, M.D. conducted a medical record review 
and issued report dated April 30, 2012, concluding that “it is not medically probable Ms. 
Luyando’s right thumb or right finger trigger finger are causally related to a work expo-
sure on or about November 16, 2011” (Claimant’s Exhibit 13, p.  42; Respondent’s Ex-
hibit K, p. 36). 
 
 22. The Court has weighed the opinions of Dr. Sachar and Dr. Paz against 
that of treating physician Dr. Kuehn, in light of the Claimant’s testimony.  The ALJ finds 
the opinions of Dr. Kuehn and Dr. Mordick more credible and more persuasive than that 
of Drs. Sachar and Paz.  The Claimant credibly testified, as did her supervisor, that pol-
ishing brass requires the exertion of force.  Not only is the Claimant required to place 
brass polish on the brass to be polished, she is required to use a rag to wipe off that 
polish and then use a second rag to polish the surface.  It is uncontroverted and both 



 

 

the Claimant and her supervisor testified that the Claimant had polished brass for three 
days in a row for five hours a day at the time of the November incident.  The ALJ finds 
that polishing brass, in connection with other of the Claimant’s job duties, does require 
forceful gripping or pinching for six hours a day.  Although, the Claimant was not using 
the same “hand tool” for six hours, the evidence submitted at hearing demonstrates that 
repetitive force with the Claimant’s hand was required on a consistent basis in the 
course of the Claimant’s job for Employer. 
 

CONCLUSIONS OF LAW 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. C.R.S. § 8-43-201.  A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be inter-
preted neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents and a workers’ compensation claim shall be decided on its merits. C.R.S. § 
8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' Compensa-

tion proceeding is exclusive domain of administrative law judge. University Park Care 
Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Even if other 
evidence in the record may have supported a contrary inference, it is for the ALJ to re-
solve conflicts in the evidence, make credibility determinations, and draw plausible in-
ferences from the evidence.   When determining credibility, the fact finder should con-
sider, among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 
P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 
(Colo. App. 2002).  The weight and credibility to be assigned expert testimony is a mat-
ter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002). To the extent expert testimony is subject to conflicting interpreta-
tions, the ALJ may resolve the conflict by crediting part or none of the testimony. Colo-
rado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to be dis-

positive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 



 

 

contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
Compensability - Occupational Disease 

 
The Claimant’s right to compensation initially hinges upon a determination that 

“at the time of the injury, the employee is performing service arising out of and in the 
course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The “arising out of” 
test is one of causation which requires that the injury or illness have its origins in an 
employee’s work-related functions.  There is no presumption than an injury or illness 
which occurs in the course of employment arises out of the employment.  Finn v. Indus-
trial Commission, 165 Colo. 106, 437 P.2d 542 (1968).  The evidence must establish 
the causal connection with reasonable probability, but it need not establish it with rea-
sonable medical certainty and expert medical testimony is not necessarily required. In-
dustrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Ringsby Truck 
Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 
1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 
(1951).  The weight and credibility to be assigned expert testimony on the issue of cau-
sation is a matter within the discretion of the ALJ. Cordova v. Industrial Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is subject to con-
flicting interpretations, the ALJ may resolve the conflict by crediting part or none of the 
testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 
P.2d 21 (1968); Robinson v. Youth Track, supra.  

 
An occupational disease, as opposed to an occupational injury, arises not from 

an accident, but from a prolonged exposure occasioned by the nature of the employ-
ment.  Colorado Mental Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  
Occupational diseases are subject to a more rigorous test than accidents or injuries be-
fore they can be found compensable.  All elements of the four-part test mandated by the 
statute must be met to ensure the disease arises out of and in the course of employ-
ment.  The claimant bears the burden to prove by a preponderance of the evidence that 
the hazards of the employment caused, intensified or aggravated the disease for which 
compensation is sought.  The question of whether the claimant has proven causation is 
one of fact for the ALJ.  Faulkner v. Industrial Claim Appeals Office, supra.   

 
§ 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 
 
“A disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been generally exposed outside of the 
employment.” 

The statute imposes additional proof requirements beyond those required for an 
accidental injury by adding the "peculiar risk" test which requires that the hazards asso-



 

 

ciated with the vocation must be more prevalent in the work place than in everyday life 
or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  Where 
there is no evidence that occupational exposure to a hazard is a necessary precondition 
to development of the disease, the claimant suffers from an occupational disease only 
to the extent that the occupational exposure contributed to the disability. Id.  Where the 
disease for which a claimant is seeking compensation is produced solely by some ex-
trinsic or independent cause, it is not compensable.  Anderson at 824.  The purpose of 
this rule “is to ensure that the disease results from the claimant’s occupational exposure 
to hazards of the disease and not hazards to which the claimant is equally exposed out-
side of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-320-928 
(January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 (November 20, 
1996).  Once the claimant makes such a showing, the burden of establishing the exist-
ence of a nonindustrial cause and the extent of its contribution to the occupational dis-
ease shifts to the employer.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992).  

The hazardous conditions of employment need not be the sole cause of the dis-
ease.  A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury.  Joslins Dry Goods 
Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Ware-
house v. Vicory, supra; Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 
1986). 

 Dr. Kuehn in her report of March 30, 2011, specifically opines that the Claimant’s 
right thumb and ring finger symptoms are causally related to the Claimant’s activities of 
using her hands at work in her employment as a custodian for the Employer.  In fact, 
when the Claimant was released by Dr. Kuehn, Dr. Kuehn had left open the opportunity 
for the Claimant to return to Dr. Mordick any time within six months of May 10, 2011.  
The Claimant did return to Dr. Kuehn for the exact same problem in her ring finger and 
thumb on her right hand, for which she has been released from care by Dr. Kuehn on 
May 10, 2011.  The ALJ finds the opinions of Dr. Kuehn and Dr. Mordick more credible 
and more persuasive than that of Drs. Sachar and Paz on the issue of causation.  
 
 Further, the Claimant’s testimony that she had been polishing brass for five hours 
a day, three days a week, which brought on the symptoms to a severity level which re-
quired the treatment previously recommended by Dr. Mordick, is consistent with the 
natural progression of her occupational disease.  While the Medical Treatment Guide-
lines were appropriately considered, the opinions of Dr. Kuehn and Dr. Mordick are 
found to be credible and more persuasive and provide a valid rationale for deviation 
from the Guidelines on the issue of causation and relatedness of the condition to the 
Claimant’s work duties.  Therefore The Claimant established that she suffered a com-
pensable occupational disease causing, aggravating, combining with, or accelerating 
the symptoms related to her right thumb and ring finger. 
 

ORDER 
 It is, therefore, ordered that: 



 

 

 1. The Claimant established by a preponderance of the evi-
dence that she suffered an occupational injury in the course and scope of 
her employment on November 16, 2011, to her right thumb and right ring 
finger. 
 
 2. Pursuant to the stipulation of the parties, the Claimant’s av-
erage weekly wage at the time of injury was $594.52. 
 
 3. Pursuant to the stipulation of the parties, the Claimant is en-
titled to temporary disability benefits for a period of 34 days between Feb-
ruary 13, 2012 and May 18, 2012, entitling the Claimant to a lost wage 
benefit in the amount of $1,925.11.  The Respondents shall pay the 
Claimant $1,925.11 in lost wage benefits. 
 
 4.   Pursuant to the stipulation of the parties, if the Claimant pro-
vides the Respondents with proof of co-pays from Kaiser Permanente 
Medical Center for medical treatment on her right thumb and right ring fin-
ger, between the time period from February 1, 2012, until her release on 
March 18, 2012, the Respondents shall reimburse Claimant those co-
payments. 
 
 5. The Respondents shall pay interest at a rate of 8% per an-
num on all amount of compensation not paid when due.  
 
 6. Any issues not determined in this decision are reserved for 
future determination. 
 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 8, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
633 17th Street Suite 1300 
Denver, CO 80202 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-884-03 

ISSUES 

 The issues determined herein are respondents’ request to withdraw the admis-
sion of liability and claimant’s petition to reopen based upon a change of condition. 

FINDINGS OF FACT 

21. Claimant is a 50 year-old female who is employed as a Family Service 
Worker for the employer. 

  
22. On October 4, 2010, claimant sustained an admitted injury to her left foot 

and ankle when she was called out to a hallway and hurried to get help for a child.  She 
was turning to the right and then felt a “twinge” in her left ankle or foot.  She continued 
to get help and then returned to her desk.  As she sat at her desk, she realized that her 
left foot or ankle hurt.  She did not immediately report a work injury.   

 
23. On October 5, 2010, claimant reported to the employer that she suffered 

the injury when she “twisted her left foot and ankle.”     
 

24. On October 5, 2010, Physician’s Assistant Schultz, at CCOM, examined 
claimant, who reported that she “turned to her RIGHT and started walking to get assis-
tance as she turned she felt a ‘twinge’ of pain in her LEFT ankle.”  Claimant reported 
that the pain ran up her leg to the knee and into the left upper leg.  X-rays of the left foot 
and ankle showed chronic changes, but no acute change.  P.A. Schultz stated, “The 
work relatedness is unclear as no specific injury occurred; she became symptomatic in 
the LEFT lower extremity while turning to the RIGHT.”  P.A. Schultz diagnosed an ankle 
sprain and prescribed crutches and physical therapy. 
 

25. On October 7, 2010, P.A. Schultz reexamined claimant.  X-rays had been 
reviewed by a radiologist as showing degenerative changes of the first metatarsal-
phalangeal (“MTP”) joint and degenerative changes of multiple interphlangeal joints.  
Claimant also had an Achilles and plantar calcaneal heel spur.  P.A.Schultz opined, 
“This may be a strain/sprain type of injury, however, I do not have a clear diagnosis re-
lated to her reported mechanism of injury.” 
 

26. On October 15, 2010, P.A. Schultz reexamined claimant, who reported 
new complaints in the left sacroiliac (“SI”) joint area.  P.A. Schultz stated that there was 
a history of left leg pain for which he did not have a clear etiology and work relatedness 
was undetermined.   
 

27. On October 22, 2010, Dr. Richard Nanes, D.O., examined claimant at 



 

 

CCOM.  Claimant presented using crutches and complained of severe lumbar and left 
hip pain.  She reported that her left foot and ankle pain had largely resolved.  Dr. Nanes 
documented that claimant's lumbar and left hip pain began on October 15, 2010.  Dr. 
Nanes diagnosed left ankle pain largely resolved and new complaints of lumbar and left 
hip pain.  

 
28. On November 9, 2010, Dr. Nanes reexamined claimant and reported that 

her low back pain was somewhat better and that she was not having left hip pain as of 
that date. She reported that she suffered ankle pain and swelling at the end of the day.  
Dr. Nanes concluded that claimant’s left ankle and foot pain had resolved with continu-
ing complaints of pain in the left lower extremity pain and left-sided back pain that were 
not work-related.  Dr. Nanes determined that claimant was at maximum medical im-
provement (“MMI”) without need for maintenance care, and there was no permanent 
impairment. Dr. Nanes documented, “She relates that she will call her regular doctor to-
day as I think she does need workup for these non-work-related conditions.“  

 
29. On November 12, 2010, claimant presented to Open MRI of Pueblo on re-

ferral from Douglas Duffee, M.D., her personal physician.  Claimant underwent a mag-
netic resonance image (“MRI”) of the left ankle that revealed, “No fracture is evident and 
this is compatible with mild posttraumatic or degenerative change.  There is also mild 
subchondral cyst formation in the distal lateral tibial plateau and adjacent tibial plafond . 
. . compatible with degenerative change or early osteochondral defect formation in the 
lateral talotibial joint posteriorly.”  The report prepared by William Needell, M.D. con-
cluded that there were “no fractures or internal derangement of the ankle is evident.”  
The report noted mild tendinosis in the Achilles tendon and a small plantar calcaneal 
spur,” but signs of acute plantar fasciitis.   

 
30. On November 23, 2010, the insurer filed a Final Admission of Liability 

(“FAL”) consistent with Dr. Nanes’ November 9, 2010, report of MMI and no permanent 
impairment.  The FAL denied post-MMI medical care.  Claimant did not file an objection 
to FAL. 
 

31. Dr. Duffee referred claimant to Dr. Arlin R. Perterson, D.P.M.  On January 
5, 2011, Dr. Perterson recorded a history that claimant had twisted the left ankle on Oc-
tober 4, 2010 and has increased pain since then.  Claimant reported that she felt a 
“pop” at the time of injury.  Dr. Perterson opined that x-rays showed a “Sheppard’s type 
fracture, stable outside of joint, MRI demonstrates subchondyle cyst at the fibula and 
tibia, evidence of osteochondral defects.”  Dr. Perterson diagnosed traumatic arthritis of 
the left ankle and administered an injection in the ankle.  On February 1, 2011, Dr. 
Perterson diagnosed “Ankle DJD post sprain” and again injected the left ankle.  Claim-
ant admitted that the injections provided no relief. 

 
32. On March 16, 2011, Timothy Hall, M.D., performed an independent medi-

cal examination for claimant, who reported that she was essentially running around hur-
riedly to help a child, took a step, and felt something “abnormal” in her left ankle and 
foot.  Dr. Hall documented that claimant had had two cortisone shots by Dr. Peterson 



 

 

that “were not helpful.”  Claimant reported that she was having the same pain that she 
had suffered after the work injury, as well as low back pain and left knee pain.  Dr. Hall 
opined that claimant was no longer at MMI.   

 
33. On June 20, 2011, claimant filed her petition to reopen based upon a 

change of condition. 
 
34. On June 28, 2011, Dr. Perterson reexamined claimant, who reported con-

tinued pain in the left ankle.  Dr. Perterson stated that he advised claimant about “pos-
sible OCD repair and to follow up pre-operatively in the next two to three months.”     
 

35. On September 8, 2011, claimant returned to Dr. Nanes for a one-time fol-
low-up evaluation. Dr. Nanes reviewed medical records from Dr. Hall and Dr. Perterson.  
Dr. Nanes documented, “she relates to me that she continues to have severe pain in the 
entire left ankle dorsum of her left foot.”   Dr. Nanes opined, “I continue to have no 
mechanism for her injury complaint.  I have no medical explanation for her complaints 
and no medical explanation for the continued use of her crutches.” He also thought that 
claimant had “a lot of psychological overlay.”  Dr. Nanes concluded that claimant re-
mained at MMI. 
 

36. On October 5, 2011, Dr. Nanes provided a supplemental report in re-
sponse to questions concerning causation, medical care to maintain MMI, and claim-
ant’s use of crutches.  Dr. Nanes stated that there was “no mechanism for her injury” 
and the history claimant provided to Dr. Peterson was different than the history that 
claimant provided to P.A. Schultz and Dr. Nanes.  He noted that the MRI showed sev-
eral chronic changes that are nonwork related conditions.  He added that claimant’s use 
of crutches was for her non-work-related conditions. 

 
37. At hearing, Dr. Nanes testified consistently with his reports.  He explained 

that the “crux of the matter” was that claimant had her weight on her right foot and felt 
pain in her left foot, which provided no mechanism of injury.  He noted that x-rays and 
MRI of the left foot and ankle showed nothing acute.  Rather, claimant had degenera-
tive, pre-existing problems that he thought were not caused by claimant’s work incident.  
As for the low back and hip pain, Dr. Nanes pointed out that claimant did not draw that 
area of pain in her hand-written pain diagrams.  Accordingly, it was not a matter of 
CCOM failing to document a related injured body-part since the pain diagram was filled 
out by claimant.   Dr. Nanes also noted that on September 8, 2011, claimant was de-
scribing the same condition as she had described to him previously.  He admitted that 
claimant had objected to his determination of MMI on November 9, 2010.    Dr. Nanes 
also explained that the initial x-rays taken immediately after the alleged work incident 
and the MRI of the left ankle on November 12, 2010, both showed no fractures or inter-
nal derangement.  If claimant had such a fracture, he thought that one would see the 
fracture on MRI and it was not on MRI.   Therefore, Dr. Nanes disagreed with Dr. 
Perterson concerning the diagnosis and any need for surgery. Dr. Nanes additionally 
testified that claimant did not have traumatic arthritis in the left ankle because she re-
ceived no benefit from the injections Dr. Perterson provided.   



 

 

38. Claimant later testified at hearing that at the time of the incident she felt a 
pop and sharp pain in the ankle immediately.  She further stated that she “felt noise” at 
that time of injury and that she described a “popping and feeling in the ankle” to Dr. 
Nanes and P.A. Schultz.   Claimant admitted at hearing that her pain was the same as 
before.  

39. Respondents have failed to prove by a preponderance of the evidence 
that claimant suffered no work injury on October 4, 2010.  Dr. Nanes is not persuasive 
that no mechanism of injury exists for a left foot or ankle injury.  Much was made of the 
assumption that claimant had her weight on her right foot at the time that she suffered a 
left foot or ankle injury.  The record evidence does not demonstrate that claimant had 
her weight on her right foot.  Indeed, the trier-of-fact finds it logical that claimant would 
have her weight on her left foot as she turns to her right by stepping with the right foot.  
She then again placed her left foot down and felt a “twinge” in the left foot or ankle.  PA 
Schultz diagnosed a left foot and ankle sprain.  Dr. Nanes repeated the same diagnosis 
at the time of his MMI determination.  The weight of the record evidence does not 
demonstrate that there was no work injury at all. 

40. Claimant has failed to prove by a preponderance of the evidence that she 
suffered a change of condition since the MMI determination and FAL.  The record evi-
dence demonstrates that claimant was still symptomatic at the time of the MMI determi-
nation by Dr. Nanes.  Dr. Nanes concluded that claimant’s left ankle sprain and left foot 
sprains had resolved.  Claimant still reported pain and swelling in her ankles.  Dr. Nanes 
even admitted that claimant disagreed with his MMI determination and expressed that 
she was going to her personal physician.  For some reason, the parties chose not to 
provide any of the medical records from Dr. Duffee, but he had to see claimant shortly 
after the MMI determination by Dr. Nanes.  He referred claimant for the MRI of the left 
ankle, which was performed on November 12, 2010.  Indeed, at the one-time reexami-
nation by Dr. Nanes on September 8, 2011, claimant reported the continued same pain.  
The subsequent medical reports do not demonstrate that claimant’s condition changed; 
they merely reflect that Dr. Perterson diagnosed traumatic arthritis of the left ankle and 
injected the ankle, with no change in symptoms.  Dr. Perterson’s records do not actually 
recommend ankle surgery; they merely note that such surgery is possible.  The parties 
have disputed whether the arthritic changes and possible fracture in the left ankle are 
due to the work injury.  The initial burden for claimant, however, is to prove that her 
condition has changed since she was placed at MMI and failed to obtain a Division In-
dependent Medical Examination to challenge that MMI determination.  She has failed to 
carry that burden. 

 

CONCLUSIONS OF LAW 

1. As a general matter, claimant must prove that she is a covered employee 
who suffered an injury arising out of and in the course of employment.  Section 8-41-
301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 



 

 

Collett, 33 P.3d 1230 (Colo.App. 2001).  Nevertheless, section 8-43-201, C.R.S., as 
amended, places the burden of proof on respondents to prove the request to withdraw 
the FAL.  Respondents request to withdraw the FAL because they assert that claimant 
never suffered a work injury arising out of and in the course of her employment.  As 
found, respondents have failed to prove by a preponderance of the evidence that claim-
ant suffered no work injury on October 4, 2010.  Consequently, respondents’ request to 
withdraw the FAL must be denied. 

2. Section 8-43-303(1), C.R.S., provides that an award may be reopened on 
the ground of, inter alia, change in condition.  See Ward v. Ward, 928 P.2d 739 (Colo. 
App. 1996) (noting that change in condition has been construed to mean a change in 
the physical condition of an injured worker). Reopening is appropriate when the degree 
of permanent disability has changed, or when additional medical or temporary disability 
benefits are warranted. Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 
1988).  Claimant has the burden of proving these requirements, see Osborne v. Indus-
trial Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that her change 
of condition is the natural and proximate consequence of the industrial injury, without 
any contribution from another separate causative factor.  Vega v. City of Colorado 
Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 2000).  As found, claimant 
has failed to prove by a preponderance of the evidence that she suffered a change of 
condition since the MMI determination and FAL.  Consequently, claimant’s petition to 
reopen must be denied. 
 

ORDER 

 It is therefore ordered that: 

4. Respondents’ request to withdraw the admission of liability is denied and 
dismissed. 

5. Claimant’s petition to reopen based upon a change of condition is denied 
and dismissed. 

6. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 



 

 

DATED:  August 10, 2012   /s/ original signed by:____________ 

Martin D. Stuber 
Administrative Law Judge 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-743-01 

ISSUES 

The issues to be determined are: 

3. Whether the Claimant established that he suffered an injury arising out of 
and in the course of his employment with the Respondent-Employer; and, 

4. If so, whether the Claimant is entitled to a general award of medical bene-
fits. 

 

FINDINGS OF FACT 

11. The Claimant was hired by the Respondent-Employer as a rough grinder 
on or about August 30, 2010. 

12. On January 2, 2012, on the Claimant’s first day back to work after a nine-
day plant closure, the Claimant began his work day by straightening up his work area so 
that he could safely perform his job.  Specifically, the Claimant removed some 4 x 4 
wooden boards from under a trailer where he was to perform his work.  The boards 
were not easily accessible and the Claimant had to reach down and under to retrieve 
the boards.  

13. After removing the boards the Claimant states that ten minutes later he 
bent over and felt pain in his leg and back. 

14. The Claimant denies having previously seeking any treatment for low back 
pain.  The last time the Claimant saw a doctor was for his physical required for the in-
stant employment with the Respondent-Employer. 

15. However, the Claimant’s physical questionnaire from August 30, 2010 has 
a question stating: 

Do you currently have any of the following musculoskeletal Problems? (Emphasis in 
original) 



 

 

The box for back pain is checked under “Yes.” 

16. The Respondents entered a video into evidence showing the work place 
on January 2, 2012. The video shows the Claimant picking up the boards without any 
indication of problems.  The video does show the Claimant with a slight limp subsequent 
to the moving of the boards as well as the Claimant holding his hand to his back. 

17. Dr. Eric Ridings performed an independent medical evaluation of the 
Claimant on May 2, 2012 at the request of the Respondent-Insurer. 

18. Dr. Ridings opined that the mechanism of injury as described and as 
viewed on the video isn’t consistent with a medically probable event involving the low 
back.  Dr. Ridings observed that there was no discomfort apparent when the Claimant 
was lifting and moving the boards. He observed that the Claimant had equivalent weight 
on each leg and was not observed limping until he began to talk to his supervisor. 

19. Dr. Ridings also opined that if a specific event, such as lifting the boards, 
caused the Claimant’s condition that there would be immediate pain at the time of the 
injury. 

20. The ALJ finds that Dr. Ridings’ medical opinions on causation are credible 
and persuasive. 

 

CONCLUSIONS OF LAW 

11. The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-
101 et sec., C.R.S. 2011 is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation.  See § 8-40-102 (1).   

12. A compensable injury is one which arises out of and in the course of em-
ployment.  See § 8-43-301(1)(b)(c).  The “arising out of” test is one of causation.  It re-
quires that the injury have its origin in an employee’s work-related functions, and be suf-
ficiently related thereto so as to be considered part of the employee’s service to the em-
ployer.  There is no presumption that an injury that occurs in the course of a worker’s 
employment also arises out of employment.  Finn v. Industrial Commission, 165 Colo. 
106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell to his death on the 
employer’s premises did not give rise to the presumption that the fall arose out of and in 
the course of employment.”  Id. 

13. It is the Claimant’s burden to prove by a preponderance of the evidence 
that there is a direct causal relationship between the employment and the injuries.  § 8-
43-201 (supra) See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  Proof of causation is a threshold requirement that an injured em-



 

 

ployee must establish by a preponderance of the evidence before any benefits are 
awarded.  § 8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Of-
fice, 12 P. 3d 844 (Colo. App. 2000). 

14. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

15. In deciding whether Claimant has met her burden of proof, the ALJ is em-
powered “to resolve conflicts in the evidence, make credibility determinations, determine 
the weight to be accorded to testimony, and draw plausible inferences from the evi-
dence.”  See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. 
App. 2002) 

16. The facts in a worker’s compensation case must be interpreted neutrally, 
neither in favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 8-
43-201, (supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, 
(supra).  An award of benefits may not be based or denied upon speculation or conjec-
ture.  Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

17. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936).  

18. The ALJ concludes, as found above, that Dr. Ridings’ analysis of the 
Claimant’s medical condition vis-à-vis his employment environment is more credible 
than other evidence to the contrary. 

19. The ALJ concludes that the Claimant’s medical condition relating to his 
low back is more likely than not as a result of his underlying medical status and not the 
result of an incident at work. 

20. The Claimant has failed to establish by a preponderance of the evidence 
that she sustained an injury arising out of and in the course of her employment with the 
Respondent-Employer. 

 

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 



 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: August 16, 2012 /s/ original signed by: 

Donald E. Walsh 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-713-132-02 

SUPPLEMENTAL ORDER 

ISSUES 

The issues presented for determination are permanent total disability; permanent 
partial disability (PPD); maintenance medical benefits; and whether Respondents are 
liable for certain emergency room medical bills.   

Claimant also raised the issue of whether the Respondents waived their right to 
contest the Division Independent Medical Examination (DIME) opinions of Dr. Bachman.  
The Judge declines to address this issue because it was specifically addressed by ALJ 
Bruce Friend in his March 10, 2011 Order.   

In his Response to the Application for Hearing, the Claimant endorsed the issue, 
“Date of Maximum Medical Improvement” although the Claimant failed to identify this as 
an issue in his position statement.  The DIME physician found that Claimant reached 
MMI on January 20, 2009 whereas two authorized treating physicians found the Claim-
ant at MMI on July 20, 2010.   

FINDINGS OF FACT 



 

 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant is a 43-year old male. On January 29, 2007, Claimant sustained 
injuries following a fall at work. The records indicate Claimant fell from somewhere be-
tween 8 and 30 feet.  The Respondents admitted liability for the accident.   
 

2. Claimant was taken by ambulance to Longmont United Hospital Emergen-
cy Room where it was noted that Claimant had a left subarachnoid bleed. When the 
ambulance arrived at the injury site, Claimant was alert and oriented to person, place 
and day of the week.   

3. In some of the hospital treatment notes from January 29, 2007, it appears 
the Claimant is giving the history and sometimes it is noted that a friend or family mem-
ber is giving the history.   
  

4. Claimant complained of low back pain to the ER staff, but X-rays revealed 
a normal lumbar spine with no evidence of fracture.  X-rays also revealed no evidence 
of right ankle fracture or dislocation and no acute thoracic injury. Clamant was diag-
nosed with right ankle sprain and subarachnoid hemorrhage secondary to fall. Claimant 
denied any neck, mid back or low back pain. He also denied any pain in his pelvis, left 
lower extremity or bilateral extremities.    
 

5. In a history taken by physician’s assistant, Alan Davalt, it was noted that 
Claimant did not lose consciousness and remembered the fall.  
 

6. On January 31, 2007, Timothy Pator, M.D., examined Claimant for an or-
thopedic consultation regarding Claimant’s right ankle and knee complaints.  Claimant 
specifically denied cervical, thoracic or low back pain.  Dr. Pator noted tenderness over 
the anterior talofibular ligament and no instability of the ankle on varus valgus stress, no 
tenderness over the medical and lateral malleolus, and no tenderness of the mid-foot or 
forefoot.  Dr. Pator noted that Claimant’s knee exam was benign and that he had normal 
hip rotation without pain.  Claimant’s x-ray was normal except for some minor soft tissue 
swelling.  Dr. Pator recommended an air cast splint.  
 

7. The Claimant remained hospitalized at Longmont United Hospital until 
February 7, 2007, when he was transferred to Lutheran Exempla for additional diagnos-
tic testing.  Apparently, there was some confusion over the procedure that was to be 
performed on the Claimant and he initially refused and was transferred back to Long-
mont United where he remained until February 10, 2007.  Thus, Claimant was hospital-
ized for approximately nine days. 
 

8. As of March 9, 2007, David Reinhard, M.D., became Claimant’s primary 
treating physician.  Dr. Reinhard examined the Claimant and he noted as his impres-
sions: Closed head injury secondary to fall; resolving left subarachnoid hemorrhage with 
persistent left temporal contusion with surrounding edema; MR angiogram negative for 
aneurysm or vascular malformation; right shoulder contusion with right AC joint tender-
ness with restriction in active range of motion; right ankle sprain; right knee strain; chest 



 

 

wall contusion; complaints of headaches involving the right temple and periorbital re-
gion.  Based upon his assessment, Dr. Reinhard concluded that Claimant had sustained 
a traumatic brain injury and multiple musculoskeletal injuries causally related to the fall 
which occurred at work on January 29, 2007.  Dr. Reinhard concluded that Claimant 
should remain off work and recommended both a neurosurgical follow-up as well as a 
follow-up MRI of the brain. He also recommended physical therapy for Claimant’s right 
shoulder, knee and ankle and prescribed medications.  
 

9. Thereafter, Dr. Reinhard continued to treat Claimant for complaints related 
to his fall.  Claimant continued to report right shoulder, right knee and right ankle pain, 
as well as headaches.   
 

10. On May 3, 2007, Claimant saw Dr. Reinhard and reported memory prob-
lems.  Dr. Reinhard noted that Claimant had mild reduction in active range of motion in 
his right shoulder with positive impingement signs.  He also noted trigger points in the 
suprascapular musculature, but shoulder strength was intact.  
 

11. An MRI scan performed on April 27, 2007 of Claimant’s brain revealed 
resolution of the hemorrhage in his left temporal lobe with residual chronic hemosiderin 
deposition and mild volume loss consistent with encephalomalacia.  

12. On June 20 and 29, 2007, Claimant underwent neuropsychological testing 
by Suzanne Kenneally, Psy.D.  Claimant reported to her that after his work injury, he 
lost consciousness from the time of the impact from the fall until four days later in the 
hospital.  Dr. Kenneeally concluded that Claimant’s neuropsychological testing indicated 
the presence of mild deficits in auditory-verbal intake and sustained auditory attention. 
Psychological testing indicated the presence of a moderate depression sufficient to war-
rant intervention with antidepressant medication. There was also evidence of translation 
of psychological distress into physical symptomatolgy. Dr. Kenneally’s diagnostic im-
pressions were cognitive disorder NOS; major depressive disorder, single episode; al-
cohol abuse in remission by the Claimant’s report; and status six months post left tem-
poral subarachnoid hemorrhage without craniotomy.  Dr. Kenneally opined that it is like-
ly that the resolution of depression would improve Claimant’s daily functioning and de-
crease his pain symptoms.  

13. On July 19, 2007, Claimant reported to Dr. Reinhard that he was experi-
encing low back pain on the right side, which started after a motor vehicle accident.  
Claimant reported the symptoms were mild at the time of the motor vehicle accident, but 
had increased recently, which Claimant attributed to physical therapy. Claimant contin-
ued to complain of right ankle pain with little or no improvement in symptoms.  Dr. 
Reinhard noted that electrodiagnostic studies did not show definitive peripheral nerve 
involvement in the peroneal nerve distribution or L5 nerve root distribution to explain the 
right ankle dorsiflexion weakness. Dr. Reinhard referred Claimant for a MRI of his right 
ankle. Dr. Reinhard continued to restrict Claimant from driving a motor vehicle.   

14. The MRI scan of Claimant’s right ankle revealed a partial tear of the deltoid 



 

 

ligament and edema of the medial malleolus.   

15. On August 2, 2007, Dr. Reinhard referred Claimant to Dr. Hahn concerning 
the right ankle.  Dr. Hahn evaluated the Claimant on August 27, 2007.  He noted ten-
derness along the anterior aspect, but observed no swelling.  Dr. Hahn noted that 
Claimant seems to have global weakness but that his ankle is normal.  Dr. Hahn con-
ferred with Dr. Reinhard and they agreed that Claimant should see a neurologist to de-
termine if there was any pathology in the neurologic system.   

16. Claimant was referred to Alexander Zimmer, M.D., a neurologist, who 
evaluated the Claimant on September 12, 2007.  Dr. Zimmer conducted a nerve con-
duction study, which he concluded was normal. He also noted that there was an abnor-
mal needle EMG but “it is most likely that the decreased recruitment is volitional, i.e., 
secondary to decreased effort which could be due to pain and/or other factors.”  He 
concluded that there was no evidence or peripheral neuropathy or other neuropathy.   

17. On September 20, 2007, Dr. Reinhard’s treatment notes indicate that ul-
trasound on Claimant’s right shoulder revealed a grade one AC joint separation as well 
as right bicipital tendonitis.  Dr. Reinhard noted that Claimant had trigger points and hy-
pertonia along the right suprascapular musculature, but that he had no restrictions in his 
right shoulder range of motion.   

18. Claimant underwent a lumbar MRI on October 10, 2007, which was unre-
markable.   

19. By November 1, 2007, Dr. Reinhard reported that Claimant was approach-
ing MMI following neuropsychological retesting.  During that visit, Claimant reported im-
provement in his low back pain and right shoulder pain.  Claimant continued to report 
right ankle pain and weakness but did report some improvement in the pain.  He also 
reported improvement in his headaches.    

20. On November 15, 2007, Dr. Reinhard noted that Claimant was at MMI with 
regard to musculoskeletal issues, and that once he undergoes the neuropsychological 
retesting, he would be at full MMI.   

21. On December 6, 2007, Dr. Reinhard reported that Claimant has potential 
ratable impairments regarding his closed head injury, resultant mood disorders, cogni-
tive disorder, post-traumatic headaches and right sacroiliac joint. Dr. Reinhard noted 
that Claimant does not appear to have much, if any, ratable impairment with regard to 
the right shoulder or right knee. 

22. On December 25, 2007, Claimant was at home with his family when he 
was noted to appear confused and unstable. It was noted that Claimant was on several 
medications which he discontinued several days prior “so he could drink alcohol during 
the holidays.”  Claimant was taken to Longmont United Hospital ER.  It was noted that 
chronic headaches were suspected “due to CHI less well controlled due to patient inter-



 

 

rupting medication regimen during the holidays in order to drink.”   A repeat CT scan 
performed at Longmont United showed a focal area of encephalomacia in the left tem-
poral lobe.  Claimant was given fentanyl intravenously for his headache.  

23. Claimant returned to see Dr. Reinhard on January 10, 2008.  The treat-
ment notes discussed the Claimant’s need to revisit the ER on December 25, 2007, and 
documented that Claimant was having a severe headache and was seeing “spots” on 
the wall, his heart was racing and he felt severe pressure in his head and chest.  Based 
upon the history provided by Claimant, Dr. Reinhard concluded that Claimant likely had 
suffered a late “posttraumatic seizure.”  Dr. Reinhard commented that it is not at all un-
usual for patients with post traumatic seizures to have the first seizure months or even 
within the first two years after the injury.  Dr. Reinhard noted that there is an increased 
risk of having a seizure particularly with the type of head injury that Claimant had sus-
tained.  

24. Dr. Reinhard continued to treat the Claimant after the suspected seizure, 
prescribing additional medications which included Darvocet for pain, Amitriptylene, 
Wellbutrin and Lexapro.  He recommended continued biofeedback therapy.  Dr. 
Reinhard also consulted with Dr. Zimmer who indicated that the episodes could repre-
sent atypical seizures, but were more characteristic of panic attacks or anxiety attacks 
resulting from his headaches.   

25. By February 7, 2008, Dr. Reinhard felt that Claimant’s symptoms were 
stabilizing again and that Claimant was approaching MMI.  Dr. Reinhard noted that 
Claimant underwent an EEG, which was normal or negative for epileptic activity.  Dr. 
Reinhard felt that continuing biofeedback might be appropriate if Claimant’s symptoms 
were actually panic or anxiety attacks as suggested by Dr. Zimmer.   

26. Dr. Reinhard referred Claimant to Gary Gutterman, M.D., for a psychiatric 
consultation. Dr. Gutterman evaluated the Claimant on April 16, 2008.  Claimant was 
already prescribed Lexapro by Dr. Reinhard.  Dr. Gutterman recommended increasing 
the dosage of Lexapro to more effectively manage Claimant’s panic disorder symptoms.  

27. On May 6, 2008, Claimant returned to Dr. Reinhard for follow-up.  Claim-
ant reported that his headaches were less severe although longer in duration and that 
he his mood had improved and he felt happier since his Lexapro dosage was increased. 

28. Claimant saw Dr. Kenneally on May 7, 2008, at which time he reported im-
provement in his mood and changes in his physical symptoms.  He apparently present-
ed in good spirits appearing happy and not anxious.  Claimant denied blanking out of 
feeling disoriented since his last visit with Dr. Kenneally on April 21, 2008.    

29. Claimant returned to the Longmont Emergency Room on May 8, 2008, 
complaining of a headache and chest pain. The treatment notes indicate that Claimant 
reported a worsening headache and chest pain and palpations for two days.  The ER 
staff diagnosed Claimant with stress and anxiety reaction. 



 

 

30. By June 18, 2008, Claimant reported to Dr. Reinhard increased pain over-
all and specifically headaches, right shoulder pain, low back pain, right rib pain and right 
upper quadrant pain.  

31. On July 14, 2008, Dr. Zimmer reported that he examined the Claimant on 
July 11, and that Claimant had headaches, right shoulder pain, right rib pain and right 
ankle pain. Dr. Zimmer’s impression was that “patient with multiple pain symptoms, in-
cluding headache, occurring post-traumatically. Precise mechanism of some of his pain 
symptoms is not entirely clear on a neurological basis.”  

32. On August 27, 2008, Dr. Reinhard noted that Claimant continued to suffer 
from headaches and was depressed.  Claimant also reported ongoing episodes of diz-
ziness and confusion which Dr. Reinhard indicated were likely symptoms of a panic at-
tack.  Dr. Reinhard reported that Claimant is “not at MMI at this time with continuing se-
vere depression” and he referred Claimant back to Dr. Gutterman.   

33. Claimant returned to Dr. Reinhard on October 1, 2008.  Dr. Reinhard noted 
that Claimant was likely approaching MMI and suggested that Claimant had ratable im-
pairments regarding his closed head injury, including components of impaired cognition, 
emotional disturbance and episodic neurologic disorder for his continuing headaches.  
Dr. Reinhard also noted that Claimant likely had ratable impairments for his lumbar 
spine and right shoulder. Dr. Reinhard changed Claimant’s psychotropic medications.   

34. During October, November and December 2008, Claimant continued to 
treat for anxiety, panic attacks, depression, chronic low back pain, headaches, closed 
head injury and depression. By December 2, 2008, Dr. Reinhard reported that Claimant 
was “again nearing MMI.”  On December 30, 2008, Dr. Reinhard reported that if Claim-
ant continues to improve his response to psychotropic medications, he will be placed at 
MMI.  

35. On January 20, 2009, Claimant underwent an independent medical exam-
ination (IME) with Brian S. Lambden, M.D., at Respondents’ request. Dr. Lambden 
opined that Claimant reached MMI and that there “does appear to be a non physiologic 
component to Mr. Almanza’s presentation which has impeded his recovery.”  Dr. 
Lambden recommended medical management of headaches and anxiety and 4 to 6 
psychological counseling visits with a Spanish-speaking psychologist to address anxie-
ty, and that Claimant return to work without any significant restrictions; however, he also 
noted that Claimant felt that he was disabled so he would be applying for SSDI.  

36. On January 21, 2009, Dr. Reinhard agreed that Claimant was at MMI and 
gave him a 36% whole person impairment consisting of 30% for brain disorder, 15% for 
the lumbar spine and 6% for the right shoulder.  At that time, Dr. Reinhard noted that as 
a result of his traumatic brain injury, Claimant suffered from migrainous headaches, 
mood disorder and cognitive dysfunction.  He also noted that Claimant suffered from 
residual low back pain secondary to a lumbar sprain and sacroiliac dysfunction.  Finally 
he determined that Claimant was suffering from residual right shoulder pain with regard 



 

 

to his diagnosed right AC sprain and associated fibromyositis.  Dr. Reinhard recom-
mended continued use of prescribed medications including Soma, Norco, Zoloft, 
Klonopin and Neurotin as well as periodic screening for adverse effects of the medica-
tion one to two times per year.  Dr. Reinhard provided continued restrictions which in-
cluded no lifting over 30 pounds occasionally and 15 pounds frequently and limited 
standing or walking to 30 minutes per hour. Dr. Reinhard restricted Claimant from driv-
ing a motor vehicle, working on ladders or around dangerous equipment.   

37. On February 7, 2009, Dr. Lambden reported that he disagreed with Dr. 
Reinhard’s opinion regarding permanent impairment because Claimant had pain behav-
iors on exam and still had normal right shoulder range of motion which would result in 
no right shoulder impairment. Claimant also had a non physiologic lumbar spine exami-
nation and a normal lumbar MRI.  

38. On May 8, 2009, Claimant underwent an IME with Jonathan H. Woodcock, 
M.D.  Dr. Woodcock’s report indicates that he reviewed medical records from January 
29, 2007 through the end of March 2009.  Dr. Woodcock also examined the Claimant.  
Dr. Woodcock noted that Claimant displayed exaggerated pain behaviors on examina-
tion of his right shoulder and that Claimant showed questionable effort when Dr. Wood-
cock measured his right ankle range of motion.  Dr. Woodcock further noted that with 
respect the right knee, Claimant demonstrated minimal objective pathology with exag-
gerated pain behavior.   

39. Dr. Woodcock agreed that Claimant reached MMI on January 20, 2009, 
but opined that Claimant sustained a 45% whole person impairment which included a 
rating for 20% brain, 15% lumbar, 10% UE or 6% WP for right shoulder, 7% disequilibri-
um and 9% LE which equates to a 5% WP for the right ankle.   Dr. Woodcock concurred 
with Dr. Reinhard’s ratings for Claimant’s lumbar spine, right shoulder and brain.  Dr. 
Woodcock added ratings for disequilibrium and Claimant’s right ankle. It appears Dr. 
Woodcock measured the disequilibrium by requiring Claimant to attempt to stand on 
one foot and by performing other tests which were not adequately explained by the rec-
ord.  Dr. Woodcock further opined that Claimant’s condition at that time made him un-
employable unless he had significant improvement.   

40. Being dissatisfied with Dr. Reinhard’s impairment rating, Respondents ap-
plied for a Division IME which Claimant underwent on May 19, 2009, with James Bach-
man, M.D., who agreed that Claimant reached MMI on January 21, 2009, with a 36% 
whole person impairment. Respondents objected to Dr. Bachman’s impairment rating 
and applied for hearing on the issue of PPD to overcome Dr. Bachman’s Division IME 
opinion. Before the hearing was held, the parties agreed that Claimant was not at MMI 
and that he required additional evaluation. Respondents reinstated TTD benefits to 
Claimant. 

41. Claimant continued to undergo treatment for psychogenic symptoms, 
headaches, panic attacks, depression and anxiety. Dr. Gutterman resumed treatment 
for Claimant’s work-related psychological problems and there was concern that Claim-



 

 

ant had some type of seizure disorder.  On July 1, 2009, Claimant reported to Dr. Zim-
mer that he was disoriented and did not recognize his apartment building.  Also on July 
1, 2009, an EMG/nerve conduction study was done which was normal.  

42. On July 27, 2009, Claimant was seen for a psychiatric IME by Stephen A. 
Moe, M.D., at the request of Respondents.  Dr. Moe noted that Claimant had excellent 
medical treatment.  He further noted that Claimant suffers from a depressive disorder, 
but that Claimant’s behavior and speech pattern were not at all suggestive of depres-
sion.   

43. Dr. Moe concluded that Claimant suffered from a complicated mild trau-
matic brain injury which resulted in persistent cognitive deficits of mild severity and post-
traumatic headaches.  Dr. Moe also noted that Claimant has had a psychological reac-
tion to his condition that has had a significantly greater impact on his functioning than 
any direct effects of the work injury itself, including the traumatic brain injury.  Further 
Dr. Moe concluded that Claimant’s bodily complaints and associated functional impair-
ment since June 2007 “have been grossly in excess of objective finding.” Claimant has 
provided exaggerated reports of the nature of his fall and its immediate effects. Various 
evaluators, including Dr. Reinhard, Dr. Lambden and Dr. Woodcock have reported 
“medically unexplained dysfunction on physical examination.”  Dr. Moe also opined that 
Claimant’s continued physical complaints were the product of somatization and not 
work-related.   Dr. Moe assigned a 5% whole person impairment for Claimant’s brain 
injury and a whole person mental impairment in the range of 13-15%, which combines 
for a 17-19% whole person impairment.  

44. Respondents referred Claimant for another IME, which was performed by 
Erik Hammerberg, M.D., on August 13, 2009. Dr. Hammerberg recommended hospitali-
zation and weaning of medicine for a prolonged EEG to screen for possible seizure dis-
orders.  

45. Claimant was admitted to Swedish Medical Center on January 4, 2010 and 
discharged on January 8, 2010 to screen for a possible seizure disorder. He was seen 
by Kristen A. Bracht, M.D., for continuous video EEG monitoring.  She reported that the 
majority of the time, Claimant’s EEG remained normal, but that there was intermittent 
left temporal slowing consistent with Claimant’s head injury. Several of Claimant’s clini-
cal episodes were recorded and some were quite prolonged, but Claimant was report-
edly feeling pain, looking uncomfortable, moving around, thrashing a bit and even crying 
at times. “No EEG change was ever seen. Episodes varied, but clinically Claimant’s 
EEG remained normal throughout all of them.” Dr. Bracht concluded that Claimant did 
not suffer from epileptic seizures. Dr. Bracht’s discharge diagnoses were non-epileptic 
seizure disorder, status post closed head injury, chronic pain and anxiety and depres-
sions.  

46. On January 25, 2010, Dr. Zimmer reported that the baseline EEG con-
ducted by Dr. Bracht was predominately normal with some intermittent left temporal 
slowing.  Dr. Zimmer noted that Claimant had non-epileptic symptomatogy and would 



 

 

appear to be close to MMI.  

47. On April 21, 2010, Dr. Lambden agreed that Claimant had chronic head-
aches and anxiety disorder complicated by an underlying somatoform disorder. Dr. 
Lambden also opined that he agreed with Dr. Moe’s conclusions that Claimant’s pain 
disorder has caused excessive dysfunction over the last couple of years and this has 
not been the result of actual musculoskeletal injuries or brain injuries caused by the 
work injury. Dr. Lambden also reported that Claimant was employable.  

48. By May 24, 2010, Dr. Gutterman continued to treat Claimant for panic and 
depressive disorder with medications and on an outpatient psychiatric consultation eve-
ry 3 to 4 weeks. Dr. Gutterman agreed that Claimant did not suffer from an epileptic sei-
zure disorder and he anticipated that Claimant would be at psychiatric MMI within the 
next several months.  Dr. Gutterman also opined that Claimant “appears to have various 
somatic complaints that suggest either somatization or symptom magnification.”  

49. On July 20, 2010, Dr. Gutterman placed Claimant at psychological MMI. 
Dr. Reinhard concurred with the MMI date, and stated that there was no change in the 
36% impairment rating he previously gave Claimant. Dr. Reinhard gave work re-
strictions of no lifting over 30 pounds occasionally or 15 pounds frequently, limit stand-
ing and walking to 30 minutes per hour, no driving, no ladders and no working around 
dangerous equipment.  Dr. Reinhard recommended medical maintenance benefits of 
current medications of Lexapro, nortriptyline, Abilify, Xanax, Norco, Neurontin, 
ranitidine, and Senokot, and follow-up with Dr. Reinhard every 3 to 4 months, annual 
screening blood work including CBC and comprehensive metabolic profile to screen for 
any adverse effects of medication. Dr. Reinhard did not opine that Claimant is perma-
nently and totally disabled.   

50. On August 17, 2010, Dr. Lambden opined that driving restrictions were not 
medically indicated and that the more appropriate restriction would be for Claimant to 
refrain from driving if he had a headache. That same day, Claimant reported to Dr. 
Reinhard that he was “hearing voices recently.” He also claimed to be having problems 
localizing sounds. On September 7, 2010, Dr. Bracht agreed with Dr. Lambden that 
Claimant would only be restricted from driving if he had a headache and he is not re-
stricted from driving when he does not have a headache.  

51. On October 19, 2010, Claimant underwent a follow-up DIME with Dr. 
Bachman. Dr. Bachman did not know why the follow-up DIME was scheduled and simp-
ly agreed to Dr. Reinhard’s 36% impairment rating without conducting his own impair-
ment rating.     

52. The parties attended a pre-hearing conference with Pre-hearing ALJ Sue 
Purdie on November 10, 2010, concerning Respondents’ request to strike Dr. Bach-
man’s DIME, motion for new DIME panel, and motion to depose Dr. Bachman and the 
interpreter.  PALJ Purdie denied the request to strike the DIME, but granted the Re-
spondents permission to conduct the requested discovery.   



 

 

53. After conducting the discovery permitted by PALJ Purdie, Respondents 
applied for hearing which was held on March 9, 2011, before ALJ Bruce Friend who 
found that Dr. Bachman’s October 19, 2010 DIME was not proper and struck the report. 
The ALJ also found that Respondents could request a new DIME panel. ALJ Friend re-
jected Claimant’s argument that PALJ Purdie exceeded her authority in granting an ex-
tension of time for the Respondents to challenge the rating of Dr. Bachman.   

54. On March 2, 2011, Claimant underwent an IME at Respondents’ request 
with J. Raschbacher, M.D.  Dr. Raschbacher opined that Dr. Reinhard erred in providing 
a rating to Claimant for the lumbar spine, shoulder and the right ankle. Dr. Raschbacher 
felt Claimant was “malingering.”  

55. Respondents applied for a new DIME panel and Claimant underwent the 
DIME with Alexander Jacobs, M.D.  Dr. Jacobs opined that Claimant reached MMI on 
January 29, 2009 with a 5% brain and 11% psychological impairment. Dr. Jacobs did 
not opine that the 11% psychological impairment was due to neurological brain damage.   

56. Dr. Jacobs completed the “permanent work related mental impairment rat-
ing report work sheet” and gave Claimant a 3% for social functioning, a 1% for thinking, 
concentration and judgment and a 2% for adaptation to stress. Dr. Jacobs explained 
that Claimant has social functioning impairment due to stress; however he has no diffi-
culty managing conflict and negotiation. Claimant was also able to demonstrate good 
ability to perform complex or varied tasks. 

57. Dr. Jacobs issued an extensive 38-page DIME report.  According to Dr. 
Jacobs, Claimant pointed to the right shoulder and “complained of excruciating pain 
when the shoulder was touched with the slightest pressure of a finger. When this area 
was subsequently touched forcefully with the hand and the stethoscrope while 
ausculating . . . he complained of no such pain.”  And, “it is interesting that when I ask 
him to do shoulder movements bilaterally he was able to perform the movements equal-
ly as well on the right as on the left, to the point that even the translator was a little sur-
prised.”  

58. Dr. Jacobs documented that Claimant “does admit to general headaches, 
the kind everybody gets and “[w]hen he falls asleep, he stays asleep until morning.”  
With regard to the right ankle, Dr. Jacobs stated that Claimant “complains of inability to 
dorsiflex or plantar flex the right ankle. He was able, on command, to plantar flex within 
90% of normal range but he was not able to dorsiflex at all. He made no attempt to 
dorsiflex the foot. However, he is able to stand on both heels symmetrically and stand 
on his toes symmetrically, one at a time.” During the DIME, Claimant had no weakness 
in the right shoulder, elbow, wrist, digits or grip strength. Claimant checked “yes” for sei-
zures on the Health Status Questionnaire but he was found to have psychogenic sei-
zures only when he was taken off all of his medication and observed closely in the hos-
pital.   

59. Claimant stated that he had recurrent headaches and garbled speech. 



 

 

During the entire Division IME, there was no garbling of speech.  Claimant told Dr. Ja-
cobs that he “has no problems with bathing, dressing, grooming, getting in and out of a 
chair, and using a bathroom. He is able to manage money, get in and out of the house, 
clean his house, do laundry, take medications and do shopping.”  

60. Dr. Jacobs opined that Claimant had no ratable shoulder impairment. The 
right shoulder demonstrated no crepitation and no pain. The acute reaction that Claim-
ant demonstrated to the slightest touch was circumvented when Claimant was distract-
ed. During normal conversation and activity, such as taking off his hat and getting 
dressed and undressed, Claimant demonstrated full range of motion on the right hand 
and the right arm.  

61. Dr. Jacobs also opined that Claimant did not qualify for a specific disorder 
of the lumbar spine. Because Claimant does not qualify for a Table 53 lumbar spine di-
agnosis, he has no lumbar spine impairment and it is not necessary to test for range of 
motion.  There was tenderness to the lumbar spine with the slightest touch and although 
Claimant is entitled to no lumbar spine impairment, Dr. Jacobs did range of motion out 
of interest to see how his measurements would compare to other examiners. Although 
not necessary, Dr. Jacobs commented that Claimant’s range of motion was excellent 
and he has no lumbar spine impairment.  

62. Dr. Jacobs did not adequately explain why he chose January 29, 2009, as 
the date Claimant reached MMI.  No other physician had found the Claimant reached 
MMI as of January 29, 2009.  Further, Dr. Jacobs noted that, “MMI was stated to be 
January 21, 2009.  It is interesting that subsequently, on August 17, 2010, Dr. Reinhard 
changed the MMI date to July 20, 2010, but still gave him 36% impairment.”  Dr. Jacobs 
never explained this notation and he apparently did not notice that Dr. Gutterman had 
placed Claimant at MMI as of July 20, 2010, which explains Dr. Reinhard’s change in 
MMI dates.  In addition, Dr. Reinhard was treating the Claimant for the physical compo-
nents of his injury and it appears from the medical records that Claimant’s MMI status 
was changed due to the psychological component of his injury and to explore a seizure 
disorder.  It is logical that Dr. Reinhard would not have modified the impairment rating 
for the physical components of Claimant’s injury when he modified the MMI date to be 
consistent with Dr. Gutterman’s opinion on MMI.   

63. Dr. Reinhard provided an updated impairment rating on September 19, 
2011.  His conclusion was that Claimant sustained a 34% whole person impairment 
which consisted of 5% whole person for the right shoulder, 13% for the lumbar spine, 
and 20% whole person for the residual effects of the traumatic brain injury.   

64. On September 20, 2011, Dr. Reinhard outlined in a letter why he disa-
greed with Dr. Jacobs’ impairment rating. Dr. Reinhard stated that with regard to right 
shoulder impairment, Dr. Jacobs described passive and active assisted range of motion 
being evaluated in his examination even though an impairment rating should be based 
on active range of motion. Dr. Reinhard believes Dr. Jacobs 0% impairment for Claim-
ant’s shoulder was based on passive and/or active assisted range of motion of the right 



 

 

shoulder rather than on active range of motion.   

65. Dr. Reinhard’s letter also states that Dr. Jacobs’ lumbar impairment as-
sessment indicated a discrepancy between straight leg raise and sacral motion, which 
would ordinarily invalidate the lumbar flexion percentage. Dr. Reinhard points out that 
Dr. Jacobs used passive range of motion for the straight leg raise which is contrary to 
the DOWC’s recommendation of using active range of motion. Dr. Reinhard also disa-
greed with Dr. Jacobs finding of no evidence of “rigidity” on exam or in the records. Dr. 
Reinhard indicated that although the word “rigidity” may not be found in the records, “I 
have used the word hypertonia which could be used interchangeably in this case.”   

66. Claimant’s treating physicians, Dr. Reinhard and Gutterman, and Drs. 
Raschbacher, Moe and Lambden, initially agreed that Claimant’s pain disorder was not 
the result of actual musculoskeletal or brain injuries, but instead resulted from a somato-
form disorder. These physicians, with the exception of Dr. Reinhard who was never 
asked, changed their minds and opined that Claimant’s unexplained physical symptoms 
and seizures are the result of malingering.  

Claimant’s Testimony 

67. Claimant testified that when he is home alone, he struggles “even just 
making food, just cleaning. A lot of accidents would happen.” He testified that he has 
really strong headaches every two or three weeks, vision problems, and spells where he 
gets lost. According to Claimant: “sometimes I start yelling because of the pain. Some-
times I don’t know what’s happening with the pain.” 

68. Claimant testified that he “always” has right shoulder pain and sometimes 
it’s “really, really strong.” According to Claimant “there are times when I’m drinking cof-
fee or I’ve been having [sic] something else in my hand and it’ll fall from my hand.” 
Claimant testified he had “pain and limitations on bending down” and walking, that his 
injuries affect his ability to stand for long periods of time and that he tires and gets dizzy 
spells. After 20 to 30 minutes of sitting it hurts. His injuries also affect his ability to bal-
ance “a lot.”   

69. Claimant owns three vehicles, including a truck, and he admitted that he 
pays the registration and insurance on all three vehicles. Claimant testified:  
 

Q. “Do you fix cars? 
A:  No, not now. 
Q:  You don’t fix cars now?                                                                                                                                         
A. No  
Q. Do you think you’d be able to get a job fixing cars?  
A. No, because I don’t know mechanics  
Q. Before your injury, did you fix cars or work on cars?  



 

 

A. Some things I could do, but not everything. Just some things.  
Q: The things you were able to do before your injury, you can’t do them now?  
A: No, I don’t think so.  
  Q: Did you change oil?  
  A:  No, I don’t know. I haven’t tried it. 
Q:  Okay. And you don’t think you could do that because of your physical 

condition?  
A:  I don’t think so because this right arm hurts and in order for me to do that I 

have to lay down and then I’d have to lift my right arm up. And I can’t lift my right arm up 
for very long.”  

70. Claimant continued to testify that he could hold up his right arm, but only to 
a certain height. The Judge made a record that Claimant held is right arm up about 90 
degrees and Claimant testified that he could not “go beyond that,” because “it hurts way 
too much.”  

71. With regard to his back, Claimant testified as follows:  

Q:  Can you bend over at the waist?  

A:  I can bend a little bit, but not completely.  

Q:  Okay, can you show me how far you can bend?  

A:  Yes, I can bend all that you want, but you would have to be responsible in 
case something happened to me.”   

72. When asked to bend forward, the Judge again noted for the record that 
Claimant bent forward not “quite to 90 degrees.” Claimant also testified that he could not 
crawl.  

73. Claimant testified that he cannot walk because of his right ankle and “there 
is a lot of pain and I can’t maintain balance on that leg.” With regard to sleep, Claimant 
testified that “[e]ver since I had the accident I haven’t been able to sleep straight 
through, I have to sleep in different segments of hours.”  

74. Claimant testified that he has a desire to work and wants to return to work 
but he does not know if he can because he has not tried. During the month prior to the 
October 20, 2011 hearing, he verbally applied for work at restaurants and stores but he 
did not apply for any specific jobs. According to Claimant’s testimony, he applied for 
work at the Dollar Tree which was allegedly hiring, but Claimant did not know what spe-
cific jobs the Dollar Tree was hiring for and he did not find out. He did not discuss his 
permanent work restrictions or job positions with any potential employer. Claimant also 
testified that he would return to work in a position within his permanent work restrictions 
if he could find a job, and that he could obtain his Colorado driver’s license.   



 

 

Surveillance  

75. Surveillance taken of Claimant on October 10, 11, 12, 13, 14 and 15, 2011 
was reviewed by the Judge. The surveillance was taken one week prior to the October 
20, 2011 hearing date. The surveillance showed Claimant using his right arm to engage 
in activities that included changing the oil on his truck, using a ratchet repeatedly, using 
a screw driver, closing the hood of his car, retrieving the mail, pushing and pulling a gas 
lawn mower that makes noise on a sunny day and pushing himself and his body weight 
off of the ground. The surveillance also showed Claimant bent over for his truck, engag-
ing in deep bending, lying down under his truck, jumping off the ground, squatting, 
kneeling, stooping, balancing and walking.  

76. The surveillance was taken on multiple consecutive days in close proximity 
to Claimant’s hearing testimony which Claimant gave one week after the surveillance 
was taken.   

77. The Judge acknowledges that the surveillance video shows Claimant en-
gaging in activity for about two hours out of about 50 hours of surveillance.  He also 
does not appear to perform activities that exceed the permanent restrictions issued by 
Dr. Reinhard. 

Testimony of Gary S. Gutterman, M.D. 

78. Dr. Gutterman is Claimant’s authorized treating psychiatrist who treated 
Claimant from April 2008 through mid-2011, when Dr. Reinhard resumed prescribing 
psych medications. Dr. Gutterman is Level II accredited by the DOWC.  Dr. Gutterman 
was present for both hearings and reviewed surveillance video for the first time during 
the January 6, 2012 hearing.  

79. Dr. Gutterman initially diagnosed Claimant with a panic disorder because 
of his complaints of symptoms, as well as depressive and pain disorder. In the course of 
treating Claimant, Dr. Gutterman testified that he’s “always thought from early on that 
Claimant had an agenda” and “there was a conscious, intentional, volitional embellish-
ment of complaints.”  

80. Dr. Gutterman persuasively testified that the review of the surveillance vid-
eo did not change any of his opinions other than reinforcing that Claimant’s “attention to 
task, his ability to stay on task, his ability to stay focused during the time that he worked 
on his automobiles was impressive.” The other issue that concerned Dr. Gutterman was 
that Claimant testified at hearing in October 2011, that he would not attempt to work on 
his car and “obviously he’s not being truthful.” Dr. Gutterman testified that Claimant 
does not suffer from any psychological condition that would explain why he may have 
forgotten six days prior to the hearing that he worked on his truck.  

81. Dr. Gutterman testified that Claimant has no cognitive deficits that would 
preclude him from returning to work. According to Dr. Gutterman, Claimant has a 3% 



 

 

psychological impairment due to continuation of the medications. Dr. Gutterman 
acknowledged that Claimant may continue to have periodic headaches, but that the 
headaches were about the extent of his problems.  Dr. Gutterman also testified that for 
medical maintenance care he would not object to Claimant continuing on Lexapro, 
Tryptoline, Abilify, Alprazolam or psychotropic medications. Dr. Gutterman would also 
be willing to continue to treat Claimant for medical maintenance care. Respondents do 
not dispute Dr. Gutterman’s opinions regarding medical maintenance care.  

Testimony of Stephen Moe, M.D. 

82. Dr. Moe is Level II accredited and testified during the hearing as an expert 
in psychiatry. Dr. Moe conducted an IME for Respondents on July 13, 2009.  Dr. Moe 
was fairly convinced on the basis of his review of Claimant’s medical records and his 
examination of the Claimant, that Claimant’s physical complaints were not medically ex-
plainable. Dr. Moe testified that he did a detailed assessment reviewing all records, in-
cluding Claimant and Respondent sponsored IMEs. At the time of his IME, which was 
two and one-half years post injury, based upon how Claimant presented and Claimant’s 
medical records and given that Claimant had not had much psychiatric treatment at that 
time, Dr. Moe opined that Claimant’s unexplained physical symptoms were due to a 
somatoform disorder. As Dr. Moe explained, this is a general term for physical symp-
toms that are understood to be due to psychological issues. 

83. Dr. Moe explained another possibility for Claimant’s symptoms would be 
“the intentional generation of symptoms.” Dr. Moe testified also explained that medically 
unexplained symptoms that are not due to somatoform disorder would fall into another 
category, which is “intentionally driven symptoms.” 

84. Dr. Moe testified that although he initially opined that Claimant had soma-
toform disorder, which he still believes is present to some extent, Dr. Moe now also be-
lieves that a component of Claimant’s medically unexplained symptoms or overall pic-
ture is “intentionally driven symptoms and illness behavior motivated by secondary gain, 
which is a contribution for malingering.”  Dr. Moe explained that if Claimant continued to 
have a true somatoform disorder, when Claimant is working on his car (unobserved), he 
would restrict himself.  

85. While reviewing Claimant’s additional medical records, Dr. Moe began to 
notice a pattern that he had not noticed earlier. About five months post-injury, Dr. 
Reinhard was getting ready to place Claimant at MMI and then Claimant crashed. 
Claimant was approaching MMI again about one year later, and then he crashed. Dr. 
Moe explained that the extent of Claimant’s symptoms “bothered me.” For instance, Dr. 
Moe noted that Claimant does not just complain about one body part.  Instead, “It’s just 
everything across the waterfront.”  He noted that it seemed as if Claimant kept “piling 
on” more and more symptoms as time went on rather than reporting resolution of any of 
his problems.  Dr. Moe also noted that the surveillance video, Claimant’s testimony at 
the first hearing, and his review of the medical records have led to him believe that 
Claimant is consciously producing his symptoms.   



 

 

86. Dr. Moe testified although the surveillance video was brief, he observed 
that Claimant came out with a purpose. He observed that Claimant came out with a 
wrench to change the spark plugs or changing the oil. Dr. Moe testified that Claimant 
engaged in motivated, intention driven behavior and it was planned, rather than just 
random.  Dr. Moe testified, “Something on that truck needed to be worked on and he 
was going to work on it.” Dr. Moe agreed with Dr. Gutterman that Claimant does not 
have any psychological problem that would have caused him to forget that he worked 
on this truck six days before he testified during the first hearing. Dr. Moe also agreed 
that Claimant has no psychological restrictions with regard to returning to work and that 
he is not permanently and totally disabled.   

Testimony of Brian Lambden, M.D. 

87. Dr. Lambden is an expert in physical medicine and rehabilitation. Since his 
January 20, 2009 IME, Dr. Lambden reviewed medical records, including Dr. Jacob’s 
DIME report and he was present for the testimony of Doris Shriver, who is Claimant’s 
vocational expert.  Dr. Lambden testified that as result of Claimant’s injury, he diag-
nosed Claimant with a subdural hematoma and sprain/strain of his right shoulder, low 
back and perhaps his right ankle. At that time Dr. Lambden examined the Claimant in 
January 2009, the shoulder strain was resolved as was any ankle strain/sprain, if one 
occurred, and Claimant’s back was minimally symptomatic.   

88. Dr. Lambden testified that his evaluation of Claimant in 2009 was very sim-
ilar to the findings in Dr. Jacobs recent DIME. Dr. Lambden agreed with Dr. Jacobs that 
Claimant has no right shoulder impairment. According to Dr. Lambden: “[d]iagnostically 
the right shoulder is essentially normal. It looks better than most people’s shoulders do 
when they’re 40 or 50 years old.” Dr. Lambden acknowledged that an ultrasound 
showed mild tendonitis around the labrum and evidence of an old AC grade 1 separa-
tion, but he believed these findings were rather benign. In addition, Claimant “had full 
range of motion when I saw him. Subsequent medical records show full range of mo-
tion. I don’t see any medical basis for ongoing shoulder dysfunction or impairment.”   

89. Dr. Lambden also agreed with Dr. Jacobs that Claimant has no impairment 
of the lumbar spine.  Dr. Lambden explained that “when I saw him, he had essentially 
normal range of motion in 2007 [sic]. He has essentially normal range of motion in the 
recent evaluation by Dr. Jacob. He has a normal MRI scan. It actually looks better than 
most 40 or 50 year old MRI scans. So there’s no medical or objective reason why he 
would have ongoing significant dysfunction with regards to his low back above and be-
yond what normal 40 year old people have.”  

90. Dr. Lambden agreed with Dr. Jacobs that Claimant has no ankle impair-
ment.  Dr. Lambden testified that Claimant had a deltoid ligament sprain/strain at the 
time of the fall that would take three months to resolve. He testified that “[w]hen I saw 
him he had good range of motion in the ankle. He has a non-physiologic 
electrodiagnostic study.  He has a non-physiologic physical examination... plus he can 
walk without difficulty now. There’s no medical reason why he would have any signifi-



 

 

cant disability as it relates to the ankle.”  

91. Dr. Lambden believed that Claimant sustained a mild brain injury but that 
other than intermittent headaches, Claimant has no other residuals from the subdural 
hematoma he suffered from the fall.   Dr. Lamdben believed Claimant’s hemorrhage 
was small and opined that 99% of hemorrhages such as Claimant’s resolve on their 
own.  He opined that typically within three to six months the hemorrhage resolves itself 
on a clinical basis. Dr. Lambden acknowledged that the intermittent headaches might 
trigger some psychological response, such as panic, in the Claimant although he be-
lieved Claimant’s response was unusual.    

92. Dr. Lambden testified that he disagreed with the conclusions made by 
Shriver with regard to Claimant’s physical limitations and restrictions. According to Dr. 
Lambden, a functional capacity evaluation “in a non-motivated patient it’s basically a 
garbage in, garbage out examination, it’s completely subjectively based. And so if 
someone’s making their conclusions based on observations of subjectivity it’s useless, 
it’s garbage in – garbage out, it means nothing. There’s no substantiation for it, there’s 
no objective evidence for it.”   

Testimony of J. Raschbacher, M.D. 

93. Dr. Raschbacher is an expert in occupational medicine and family medi-
cine. He conducted an IME at Respondents’ request on March 2, 2011, reviewed 
Claimant’s medical records and surveillance, and was present for all of the testimony at 
both hearings in this claim. 

94. In his March 2, 2011 report Dr. Raschbacher concluded that because 
Claimant fell after having a subarachnoid hemorrhage as a result of a spontaneous 
bleed likely associated with alcoholism, his condition was not work-related. Dr. 
Raschbacher testified that he later learned that legally, because Claimant’s job placed 
him in a position where the fall was between 8-30 feet, the fall is legally considered work 
related. After examining the Claimant and reviewing medical records, Dr. Raschbacher 
concluded that Claimant is malingering.   

95. Dr. Raschbacher testified that Dr. Jacobs’ DIME fully complied with the 
Colorado Medical Treatment Guidelines and the AMA Guidelines, 3d Edition, Revised 
(“the Guides”).   

96. Dr. Raschbacher agreed with Dr. Jacobs and Dr. Lambden that Claimant 
sustained no permanent impairment to his back, right shoulder and ankle.  

97. Dr. Raschbacher also testified that Dr. Jacobs complied with the Guides in 
opining that Claimant sustained no lumbar spine impairment and no right shoulder im-
pairment and Dr. Raschbacher and Dr. Lambden agree with Dr. Jacobs’ opinions in this 
regard.   



 

 

98. Dr. Raschbacher also testified that Dr. Jacobs complied with the Guides in 
assessing a 5% brain impairment. Nonetheless, looking at the totality of the circum-
stances, including the surveillance video which Dr. Jacobs did not see, Dr. Raschbacher 
opined that Claimant sustained no permanent brain impairment or any other impair-
ment. Dr. Raschbacher acknowledged the he has a difference of opinion with Dr. Ja-
cobs regarding Claimant having no brain impairment.  

99. With regard to the 11% psychological impairment, Dr. Raschbacher testi-
fied that this impairment rating is for psychological impairment and not for “neurological 
brain damage.” Dr. Raschbacher testified that if the 11% impairment was construed to 
be as a result of neurological brain damage then there would be double dipping be-
cause Claimant was already given a separate 5% impairment for the brain.  He indicat-
ed double dipping would be contrary to the Guides.  

100. With regard to permanent and total disability, Dr. Raschbacher testified 
that “I think quite obviously, he’s not.” Finally, Dr. Raschbacher testified that other than 
the psychotropics recommended by Dr. Gutterman, Claimant does not require any med-
ical maintenance for any other medical conditions as a result of the work injury in this 
case.  

Permanent Total Disability 

101. Claimant’s native language is Spanish although he speaks and reads 
some English.  Claimant cannot write in English.  Claimant completed the sixth grade in 
Mexico before moving to the United States.   He has had no formal education in the 
United States.   

102. The Claimant testified that he has experience in construction, painting, 
working on a sod farm, cutting wood, growing, cutting and planting grass, truck driving, 
restaurant dish washer, food preparation, hotel housekeeping, tractor driving, and taking 
care of animals on a ranch.  

103. Doris Shriver, Claimant’s vocational expert who is also an occupational 
therapist, performed a vocational evaluation of the Claimant on January 26, 2011. In 
formulating her opinions concerning Claimant’s ability to work, Shriver relied upon the 
permanent physical restrictions issued by Dr. Reinhard.  Shriver concluded that the re-
strictions imposed by Dr. Reinhard would place Claimant at the sedentary or modified 
light duty physical demand level.  Shriver also considered that Dr. Reinhard restricted 
Claimant from driving a motor vehicle and the medications prescribed by Dr. Reinhard.  

104. Shriver, or members of her staff, also administered several different clinical 
and standardized tests to the Claimant, as well as made observations of the Claimant 
throughout the testing.   Shriver believed that Claimant gave good effort during the test-
ing.   

105. Shriver testified that she believed Claimant should have right shoulder re-



 

 

strictions, including that he is not able to reach fully over his head. According to Shriver, 
reaching with the right arm in all plains was difficult and painful. Claimant also needed 
frequent rest breaks during the handling and fingering tasks with his right hand due to 
increased complaints of pain. Claimant also had guarded and painful trunk motions, He 
was unable to forward flex his spine from both a seated and standing position. Claimant 
demonstrated impaired balance throughout Shriver’s evaluation and had increased diffi-
culty completing a stair climbing task due to pain. He was noted to required use of a 
hand rail. Shriver noted that all daily activities that require bending over, extended 
standing, balancing and lifting are painful and difficult for Claimant. In his free time, 
Claimant does “nothing.” According to Shriver, Claimant’s weaknesses include impaired 
tolerance of daily activity, impaired right arm and leg rang of motion, impairment right 
shoulder, hip and ankle strength. Indeed, Shriver reported that Claimant was observed 
to have poor body mechanics and “was fearful of using his right arm throughout the test-
ing.” Shriver terminated the testing due to Claimant utilizing unsafe compensatory pos-
turing. According to Shriver, Claimant has to lie down each day for two hours so that he 
can manage his pain and sleep disturbance. Shriver conceded that no physician, includ-
ing Dr. Reinhard or Dr. Woodcock, gave Claimant this restriction. 

106. Shriver also believes that Claimant cannot work in an English speaking 
setting.  Shriver ultimately concluded that Claimant, as whole person, is unemployable.  
Shriver testified she could find no available jobs that would accommodate Claimant’s 
physical restrictions or other non-physical factors, such as language barriers or skill lev-
el.   

107. Shriver did not review Dr. Jacobs DIME report from June 2011. She testi-
fied that she did not review any medical records since she saw Claimant on January 26, 
2011.  Shriver admitted that no physician agreed with her opinion regarding Claimant’s 
permanent work restrictions or agreed that Claimant had pain behaviors that make it an 
impediment to Claimant maintaining and sustaining employment. No physician gave 
Claimant any permanent work restrictions specifically regarding his right arm or right 
shoulder, other than lifting restrictions.  Further, no physician restricted Claimant from 
bending or using his fingers, or advised him to lie down or avoid flashing lights, move-
ments or sights. Shriver’s opinion regarding what Claimant’s permanent work re-
strictions should be are inconsistent with all of the physicians in this claim, including 
Claimant’s treating physicians.   

108. Shriver also reported that her opinions were based in part on a sleep dis-
order and chronic pain she believes Claimant suffers from. Shriver admitted that no 
physician diagnosed a sleep disorder or gave Claimant any work restrictions for the al-
leged sleep disorder or chronic pain disorder. Shriver’s opinion contradicted Dr. Jacob’s 
DIME where it was documented that “when the Claimant falls asleep at night he stays 
asleep until morning. He has no problems falling asleep or staying asleep.” 

109. Shriver reported that Claimant’s pain levels affected his atten-
tion/concentration and personality. Shriver believes Claimant’s claims of having difficulty 
concentrating when people talk to him and increased difficulty paying and attention that 



 

 

he does not always understand what is going on, to be credible. Shriver reported that 
“[p]ersonality-wise, Claimant is now irritable, moody, unhappy, anxious, severely upset, 
bitter, withdrawn, panicked and avoidant of people.  

110. Shriver also reported that Claimant has a pain disorder with both psycho-
logical factors and a general medical condition, with somatoform features complicated 
by variable amounts of depression and anxiety.  

111. Shriver also testified that ‘seizure protocol” means that Claimant could not 
work in an environment with flashing lights or movements or sights because that could 
set off a seizure. There is no persuasive medical evidence that Claimant suffers from an 
objective seizure disorder. 

112. Shriver was not aware of the opinions of Drs. Bracht or Lambden that 
Claimant is able to drive but that he should avoid driving if he had a headache. Shriver 
testified that the fact that Claimant should not be driving, impacts his employability be-
cause he would have to live in an area that has transportation and he would have to 
know how to use it. Shriver admitted that if there was bus transportation near Claimant’s 
residence Claimant would be able to take the bus.  

113. Shriver admitted that applying the most restrictive permanent restrictions in 
this case, which are those given by Dr. Reinhard, Claimant is not permanently and total-
ly disabled.  

114. Shriver is the sole expert witness who opined that Claimant is permanently 
and totally disabled.  

115. Shriver admitted that the she did not contact a single employer and that 
she gave Claimant written academic, reading and language tests in English, not Span-
ish.  

116. Roger Ryan conducted vocational evaluations on Respondents’ behalf on 
July 7, 2009 and January 24, 2011, and opined that Claimant is not permanently and 
totally disabled. Ryan reported that Claimant was able to carry on a general conversa-
tion in English. With Claimant’s move to Thornton where he currently resides, the issue 
of driving could now be addressed through public transportation. Claimant could seek 
other avenues to get to work which include riding with coworkers, moving closer or rely-
ing on family members.  

117. Ryan identified numerous occupations in the Denver labor market that are 
within the most restrictive permanent restrictions given by Dr. Reinhard. These jobs in-
clude assembler/entry level production worker, parking attendant, cashier, fast food 
worker, cafeteria attendant, presser, advertising material distributor, sales clerk, usher, 
ticket taker, pizza delivery, cook helper, dining room attendant and kitchen helper. Ryan 
reported that the majority of the employers he contacted reported lifting demands of 10 
pounds or less and allowed for their workers to sit or stand while working. Limited Eng-



 

 

lish skills did not preclude an applicant from consideration. Four or five of the employers 
contacted for parking attendant/cashier positions reported that their workers did not ac-
tually drive or park vehicles. Claimant has prior work experience in some of the occupa-
tions Ryan identified. Consequently, Ryan’s ultimate opinion is that Claimant is not per-
manently and totally disabled.  

118. Drs. Lambden and Raschbacher agree that Claimant is capable of working 
the jobs identified by Ryan. Drs. Gutterman and Moe also testified that Claimant had no 
psychological impediment to returning to work and no permanent work restrictions for 
any psychological condition.  

119. Shriver’s opinions are inconsistent with the opinions of Dr. Reinhard, Dr. 
Gutterman, Dr. Moe, Dr. Raschbacher, Dr. Lambden and Dr. Jacobs. Shriver is a voca-
tional expert and occupational therapist but her opinions exceed the scope of her exper-
tise.  Based upon the totality of the circumstances and human factors, including Claim-
ant’s age, education, lack of English speaking skills, physical restrictions, previous work 
history, Claimant has failed to prove by a preponderance of the evidence that he is 
permanently and totally disabled. The Judge is persuaded by the opinions of treating 
psychiatrist, Dr. Gutterman, and the IME, Dr. Moe, that Claimant has no psychological 
restrictions or impediment to returning to work and by Ryan’s opinion that Claimant is 
employable using the most restrictive restrictions provided by Dr. Reinhard.  

Permanent Partial Disability 

120. Based on the credible evidence, Claimant has failed to overcome by clear 
and convincing evidence, the opinion of the DIME physician that he sustained a 5% 
brain and 11% for psychological impairment.  The credible and persuasive evidence 
demonstrates that Claimant sustained no permanent impairment to his right shoulder or 
low back.  The lack of objective findings combined with the diagnoses of somatoform 
disorder or malingering make the opinions of the physicians who rated Claimant’s low 
back and right shoulder less persuasive.  Those opinions certainly do not constitute 
clear and convincing evidence.  Further, no clear and convincing evidence shows that 
Dr. Jacobs’ psychological impairment rating is wrong. 

121. Clear and convincing evidence, however, demonstrates that the DIME 
physician erred regarding the date of MMI.  It is apparent the parties agreed that Claim-
ant had not reached MMI on January 20, 2009.  The Respondents reinstated TTD bene-
fits and the Claimant underwent additional treatment to rule out a seizure disorder and 
also underwent additional psychological treatment.  Dr. Gutterman determined that 
Claimant reached MMI as of July 20, 2010.  Dr. Reinhard concurred.  Dr. Jacobs ap-
pears to have arbitrarily chose January 29, 2009, as the date of MMI with no adequate 
explanation. No other physician placed Claimant at MMI as of January 29, 2009.  There-
fore, clear and convincing evidence demonstrates that Dr. Jacobs was wrong concern-
ing the date of MMI. Claimant reached MMI for all compensable components if his injury 
as of July 20, 2010.   



 

 

Maintenance Medical Treatment 

122. At that time that Claimant was placed at MMI by Dr. Reinhard on July 20, 
2010, Dr. Reinhard expressed the opinion that Claimant will require ongoing medical 
care and treatment.  In particular, Dr. Reinhard recommended continued use of pre-
scribed medications including Soma, Norco, Zoloft, Klonopin and Neurotin as well as 
periodic screening for adverse effects of the medication every 3 to 4 months, and annu-
al screening blood work including CBC and comprehensive metabolic profile to screen 
for any adverse effects of medication. 

123. Dr. Gutterman also testified that for medical maintenance care he would 
not object to Claimant continuing on Lexapro, Tryptoline, Abilify, Alprazolam or psycho-
tropic medications. Dr. Gutterman would also be willing to continue to treat Claimant for 
medical maintenance care. Respondents indicated that they do not dispute Dr. 
Gutterman’s opinions regarding medical maintenance care.   

124. The opinions of Drs. Gutterman and Reinhard concerning maintenance 
medical care appear to be fairly consistent.  No evidence was presented concerning 
whether any of the specific medications recommended by Drs. Gutterman and Reinhard 
overlap or whether they have the same indications.  The main difference appears to be 
whether the Claimant requires ongoing pain medications.  Based on the persuasive 
opinions of Drs. Lambden and Jacobs, Claimant does not require ongoing medications 
specifically to address ongoing pain complaints in his right shoulder, low back or right 
ankle.  Accordingly, Claimant is entitled to maintenance medical care consistent with the 
opinions of Drs. Gutterman and Reinhard with the exception of pain medications de-
signed to treat Claimant’s right shoulder, low back or right ankle.   

Emergency Room Medical Bills 

125. Claimant went to the emergency room several times between December 
25, 2007 and March 31, 2011 for “seizures or spells.” Respondents denied liability and 
contend that each of these visits were not authorized and not reasonable, necessary 
and related to the work injury in this claim. 

126. Claimant admitted that Dr. Reinhard told him not to go to the ER unless 
Claimant first tried to contact Dr. Reinhard. Claimant also admitted that he did not try to 
contact Dr. Reinhard before going to the ER for the first five visits on December 25, 
2007, May 8, 2008, September 27, 2008, January 12, 2009 and April 30, 2009.  

127. Claimant concedes that Longmont United was not an authorized medical 
provider, but asserts that his circumstances constituted an emergency, which creates 
an exception to the employer's statutory right of selection.  

128. The December 25, 2007 visit to the ER constituted a medical emergency.  
The credible medical evidence supports that Claimant may have had a post-concussion 
seizure.  In addition, this incident occurred on a holiday making a visit to Dr. Reinhard 



 

 

difficult if not impossible.  The Judge finds that the treatment was reasonable, neces-
sary and related to the work injury.  Accordingly, Respondents are liable for the Decem-
ber 25, 2007 ER treatment.    

129. Claimant reported to the ER again on May 8, 2008 after having a worsen-
ing headache that lasted for two days despite taking his prescribed medication.  He de-
scribed having chest pain, palpitations and blurred vision. Claimant was given Ativan for 
anxiety and was given fentanyl citrate for his headache intravenously.  As found above, 
Dr. Zimmer had indicated that these episodes could represent atypical seizures, but 
were more characteristic of panic attacks or anxiety attacks resulting from his head-
aches.  Thus, the Judge finds that May 8, 2008 ER treatment was reasonable, neces-
sary elated to Claimant’s work injury.  This appears to be the first ER visit for a panic 
attack and one of the first times Claimant experienced such an attack.   

130. Claimant was seen again in the emergency room at Longmont United 
Hospital on Saturday, September 27, 2008, with similar complaints related to the inabil-
ity to control his headaches.  He reported that his usual chronic headache was exacer-
bated with symptoms beginning three days earlier.  He was again provided with intrave-
nous pain medication until discharged in the presence of family members.  The Judge is 
not persuaded that this ER visit constituted a medical emergency.  By this time, Claim-
ant had experienced similar symptoms and was aware that he should contact Dr. 
Reinhard before reporting to the ER.  Further, the symptoms had begun three days ear-
lier, which would have given the Claimant ample opportunity to contact Dr. Reinhard’s 
office.    

131. Claimant was seen again in the emergency room at Longmont United on 
Monday, January 12, 2009 through January 13, 2009 for headache which was not con-
trolled by his medication and he was suffering with pain behind the orbits. He indicated 
that he was having difficulty recognizing people that he knew. He was given IV pain 
medication, Reglan, and Toradol for the headache until he was discharged.  A non-
contrast CT scan of his brain was essentially unchanged from prior studies showing a 
focal area of encephalomacia.  During this visit, Claimant again reported that his symp-
toms began three days prior to seeking treatment in the ER.  Claimant has failed to es-
tablish that this treatment was reasonable, necessary, related to his injury or that it con-
stituted an emergency. He did not attempt to contact Dr. Reinhard before reporting to 
the ER despite onset of symptoms for three days.   

132. Claimant was seen in the emergency room again on April 30, 2009 again 
complaining of headache.  His ex-wife reported to the staff that Claimant had fallen off 
of his bed three times earlier and his daughter described him as “delusional.” He ex-
pressed concerns about whether he was taking his medications properly.  He was again 
provided with intravenous medication to address his headache and discharged.  The 
Judge finds that this treatment was reasonable, necessary and related to Claimant’s 
work injury.  This treatment also constituted an emergency.  Claimant’s symptoms came 
on more quickly than usual, he was concerned about his prescription medications and 
he had fallen according to his daughter.   



 

 

133. Claimant was seen again in the emergency room at Longmont United 
Hospital on July 12, 2010 for headache uncontrolled by his medication which he report-
ed had lasted 10-14 days.  Claimant had been scheduled to see Dr. Reinhard but the 
appointment had been canceled.  He complained of uncontrolled pain on the right side 
of his head with nausea.    He was provided with pain medication, Norco, as well as IV 
medication, Zofran.   The Judge finds that this treatment was reasonable, necessary 
and related to his work injury.  It further constituted an emergency given the cancellation 
of his appointment with Dr. Reinhard and ongoing symptoms for 10-14 days. 

134. Claimant reported to the ER again on March 31, 2011 for headache. 
Claimant was admitted on a Thursday at 3:05 p.m. and reported that he had onset of 
symptoms for two days.  Claimant failed to prove this visit was reasonable or necessary 
in lieu of Claimant scheduling an appointment to see any of his authorized treating phy-
sicians during business hours.    

 

CONCLUSIONS OF LAW 

 Based on the foregoing findings of fact, the Judge enters the following conclu-
sions of law: 

General 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A Claimant in a Workers' Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  
 

2. The ALJ's factual findings concern only evidence that is dispositive of the is-
sues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 



 

 

Permanent Total Disability 
 

4. Section 8-40-201(16.5)(a), C.R.S., defines permanent total disability as the 
inability to earn “any wages in the same or other employment.” Christie v. Coors Trans-
portation Co., 933 P.2d 1330 (Colo. 1997).  Under the statute, the Claimant carries the 
burden of proof to establish permanent total disability by a preponderance of the evi-
dence. The question of whether the Claimant proved permanent total disability is a 
question of fact for resolution by the Administrative Law Judge.  Under this statute, a 
Claimant is not permanently and totally disabled if she able to earn some wages in mod-
ified, sedentary, or part time employment. McKinney v. Industrial Claim Appeals Office, 
894 P.2d 42 (Colo. App. 1995). 
 

5. In ascertaining whether a Claimant is able to earn any wages, the Judge may 
consider various “human factors,” including a Claimant's physical condition, mental abil-
ity, age, employment history, education, and availability of work that the Claimant could 
perform.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998); 
Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. App. 1999).  The overall objective of 
this standard is to determine whether, in view of all of these factors, employment is 
"reasonably available to the Claimant under his or her particular circumstances." Bymer, 
supra.   
 

6. As found, Claimant has failed to establish that it is probably true than not that 
he is unable to earn any wages in the same or other employment as a result of his work 
injury.  Claimant is only 43 years old and has acquired sufficient skills throughout his 
employment history in order to earn wages.   Despite the educational and language limi-
tations that Claimant raised, Claimant has sustained work in Colorado for a number of 
years.  Mr. Ryan has identified several vocational opportunities that are within the work 
restrictions provided by Dr. Reinhard even though some of the restrictions, such as no 
driving, are likely unnecessary. The Judge is not persuaded by the opinions of Doris 
Shriver and concludes that Claimant is capable of earning wages.  
 

Permanent Partial Disability 

7. Sections 8-42-107(8)(b)(III) and (c), C.R.S., provide that the finding of a DIME 
physician selected through the Division of Workers' Compensation shall only be over-
come by clear and convincing evidence.   A DIME physician's findings of MMI, causa-
tion, and impairment are binding on the parties unless overcome by “clear and convinc-
ing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals  Office, 
87 P.3d 261, 263 (Colo. App. 2004). 

8. Clear and convincing evidence is highly probable and free from serious or 
substantial doubt, and the party challenging the DIME physician's finding must produce 
evidence showing it highly probable the DIME physician is incorrect.  Metro Moving and 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or proposition has been 
proved by clear and convincing evidence if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving 
& Storage Co. v. Gussert, supra.  The mere difference of medical opinion does not con-



 

 

stitute clear and convincing evidence to overcome the opinion of the DIME physician. 
Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 
19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000). 

9. The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and re-
strictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and re-
strictions is subject to the same enhanced burden of proof.  Id.    
 

10. As found, Claimant failed to overcome by clear and convincing evidence the 
DIME physician opinion of Dr. Jacobs that Claimant sustained a 5% brain impairment 
and 11% psychological impairment. The Judge is not persuaded by Dr. Reinhard’s as-
sertion that Dr. Jacobs failed to follow the AMA Guides in assessing Claimant’s perma-
nent impairment for the lumbar spine or right shoulder.  In addition, the opinions of Drs. 
Woodcock and Bachman do not constitute clear and convincing evidence that Dr. Ja-
cobs was wrong.  The opinions of Drs. Reinhard, Woodcock and Bachman assume that 
Claimant actually has ongoing right shoulder, low back and right ankle problems alt-
hough several other physicians found no objective evidence to support these ongoing 
problems.  Further, Claimant’s testimony lacked credibility given his behavior in the sur-
veillance video and the inconsistencies in the medical records.  The credible evidence 
shows that Claimant does not indeed suffer from injury-related residual right shoulder, 
low back or right ankle pain.   As such, there is no clear and convincing evidence that 
Dr. Jacobs erred in determining that Claimant suffered no permanent impairment to his 
right shoulder or low back.   
 

11. In addition, there is no clear and convincing evidence that Dr. Jacobs’ psy-
chological impairment assessment is erroneous.  Dr. Reinhard did not disagree with Dr. 
Jacobs’ psychological impairment or brain injury assessment in his September 20, 2011 
letter.  In addition, Dr. Reinhard failed to adequately explain the basis for his brain injury 
impairment determination.   Finally, the Judge credits the opinions of Drs. Moe, 
Gutterman, Jacobs and Lambden concerning Claimant’s true ability to function.  The 
Judge concludes that Claimant sustained a 5% brain impairment and 11% psychologi-
cal impairment.  
 

12. Section 8-41-301(2)(b), C.R.S., provides that where a claim is by reason of 
mental impairment, the claimant shall be limited to twelve weeks of medical impairment 
benefits, which shall be in an amount not less than one hundred fifty dollars per week 
and not more than fifty percent of the state average weekly wage, inclusive of any tem-
porary disability benefits; except that this limitation shall not apply to a victim of a physi-
cal injury or occupational disease that causes neurological brain damage.   
 

13. Dr. Jacobs gave claimant a specific and independent permanent impairment 
rating of 5% for a brain injury.  The Judge is persuaded by the testimony of Dr. 
Raschbacher that the 11% psychological impairment provided by Dr. Jacobs was for a 



 

 

psychological impairment as reflected by Dr. Jacob’s use of the Division form to deter-
mine permanent mental or behavioral impairment.  Accordingly, Respondents shall pay 
PPD to Claimant for a 5% of the whole person for his brain injury and 11% psychologi-
cal impairment limited to 12 weeks of medical impairment benefits consistent with § 8-
41-301(2)(b), C.R.S. 
 

Maintenance Medical Treatment 

14. Respondents are liable only for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury. Section 8-42-101, C.R.S.; 
Grover v. Indus. Comm'n, 759 P.2d 705 (Colo. 1988). Respondents have agreed that 
Claimant is entitled maintenance treatment consistent with Dr. Gutterman’s recommen-
dations.  However, based on the persuasive opinions of Drs. Lambden and Jacobs, 
Claimant does not require ongoing medications specifically to address ongoing pain 
complaints in his right shoulder, low back or right ankle.  Accordingly, Claimant has es-
tablished that he is entitled to maintenance medical care consistent with the opinions of 
Drs. Gutterman and Reinhard with the exception of pain medications designed to treat 
Claimant’s right shoulder, low back or right ankle.   
 

Emergency Room Bills 

15. Claimant concedes that Longmont United was not an authorized medical pro-
vider, however, it has been well recognized that an emergency creates an exception to 
the employer's statutory right of selection of a treating physician and to claimant's duty 
to give notice of the need for treatment to the employer before selecting his own physi-
cian. Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  The 
Claimant has established that the following ER visits were reasonable, necessary, relat-
ed to his injury and that the emergency exception applies:  December 25, 2007, May 8, 
2008, April 30, 2009 and June 12, 2010.  Claimant failed to establish that any other ER 
visit not specifically identified was reasonable, necessary, related, or that such treat-
ment was necessitated by an actual emergency. 
 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for permanent total disability is denied and dismissed. 

2. Claimant reached MMI on July 20, 2010, with a permanent impairment rat-
ing of 5% for his brain injury and 11% for psychological impairment, which is limited to 
12 weeks of medical impairment benefits consistent with § 8-41-301(2)(b), C.R.S. 

3. Claimant is entitled to maintenance medical treatment pursuant to the rec-
ommendations of Drs. Gutterman and Reinhard with the exception of pain medications 
designed to treat his right shoulder, low back or right ankle.  



 

 

4. Respondents are liable for the following emergency room medical bills: 
December 25, 2007, May 8, 2008, April 30, 2009 and June 12, 2010. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 24, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-877-170-01 
              
  
ORDER GRANTING *T’S MOTION FOR SUMMARY JUDGMENT  

 
This matter is before Edwin L. Felter, Jr., Administrative Law Judge (ALJ) on a 

Motion for Summary Judgment filed by Respondent, *T Insurance Company, on July 12, 
2012. Respondent *T seeks an Order dismissing it from this case with prejudice on the 
ground, inter alia, that the Colorado Office of Administrative Courts lacks jurisdiction 
over *T Insurance Company.   The Claimant filed a Response to the Motion for Sum-
mary judgment on August 13, 2012, stating that “because there are no genuine issues 
of material fact, Claimant requests this Motion for Summary Judgment be denied.”  This 
misstates the Claimant’s apparent position because if there are no genuine issues of 
material fact, the Motion should be granted.  On August 12, 2012, Respondents [Em-
ployer 1], Inc., and Pinnacol Assurance, filed an Objection to *T’s Motion for Summary 
Judgment, alleging that there are disputed issues of material fact, “as evidenced by the 
communication log notes of *T that were provided in discovery.  The Objection further 
alleges that until [Employer 2] Corporation responds to discovery, the question of *T’s 
potential liability cannot be resolved. 

 
 



 

 

ISSUES 
 
 The issues to be determined by this decision concern whether Employer #1had a 
workers’ compensation policy issued by *T which specifically applied to Texas employ-
ees; whether there was any “all states” coverage or endorsement for business conduct-
ed by Employer #1 in Colorado; whether there was any coverage for Claimant under the 
*T policy;  whether Claimant meets the criteria set forth in the Texas Labor Code to 
qualify for extraterritorial coverage, and whether the Office of Administrative Courts has 
jurisdiction over *T.  The central issue is whether there is a disputed issue of material 
fact regarding where the Claimant was hired and where the Claimant worked. 
 
 
FINDINGS OF FACT 
 
 Based on the Motion for Summary judgment, the attachments thereto; Respond-
ent Pinnacol’s Objection thereto; and, the Claimant’s Response, the ALJ makes the fol-
lowing Findings of Fact: 
 

1. This case arises out of an injury on January 19, 2012 where the Claimant 
fell while working on a ceiling in Colorado.  Claimant filed an Application for Hearing on 
the issues of compensability, medical benefits, reasonably necessary, average weekly 
wage, temporary total disability benefits from January 20, 2012 to ongoing, and for 
payment of various medical bills.   

   
2. Respondent *T filed a Response to Application for Hearing, listing the is-

sues of no workers’ compensation insurance coverage of [Employer 2] by *T and lack of 
jurisdiction.   

 
3. Respondent Pinnacol Assurance also filed a Response to Application for 

Hearing, listing the issues the same issues listed by Claimant and adding issues of au-
thorized provider, relatedness, and “insurance coverage: Claimant was not an employee 
of [Employer 1], Inc.”   Respondent [Employer 1] has not filed a Response to Application 
for Hearing.   

 
4. The workers’ compensation insurance policy issued to [Employer 2] by *T, 

entitled “Texas Workers’ Compensation and Employers Liability Insurance Policy” 
(“Texas WC Policy”) covers Texas employees and Texas workers’ compensation inju-
ries.   
  

5. The Texas WC Policy, Information Page states:  “Workers’ Compensation 
Insurance: Part One of the policy applies to the Workers’ Compensation Law of the 
states listed here:  TEXAS…Other States Insurance: Part Three of the policy applies to 
the states, if any listed here: NONE.”  (Capitalization in original). 

    
 6. The Texas WC Policy states that it does not provide “other states” insur-
ance coverage and provides limited reimbursement for injuries to Texas employees oc-



 

 

curring in another state only under certain conditions.  The Texas WC Policy clarifies as 
follows:  
 
TEXAS WORKERS' COMPENSATION AND EMPLOYERS LIABILITY INSURANCE 
POLICY TM-LRC-2008 
 
LIMITED REIMBURSEMENT FOR TEXAS EMPLOYEES INJURED IN OTHER JURIS-
DICTIONS 
 
IMPORTANT NOTICE! 
PLEASE READ THIS ENDORSEMENT CAREFULLY 
 
This policy does not provide "other states" insurance coverage. This endorsement 
provides reimbursement coverage to you for those Texas employees who are described 
in the Texas Labor Code §§406.071-.072. Therefore the coverage is for injuries to your 
Texas employees that occur in another state if (i) the injury would have been compen-
sable had it occurred in Texas and (ii) the employee has significant contacts with Texas 
or the employment is principally located in Texas. An employee has significant contacts 
with Texas if the employee was hired or recruited in Texas, and (i) the employee was 
injured not later than one year after the dale of hire; or (ii) has worked in Texas for at 
least ten working days during the twelve months preceding the date of injury. 
 
Employees hired or recruited by you outside Texas to work in another state are 
specifically excluded from the terms and provisions of this policy. If you conduct 
business in states other than Texas, you must comply with those state laws. You must 
promptly notify your agent before you begin work in any jurisdiction other than Texas. 
We are not authorized to provide workers' compensation insurance in any jurisdiction 
other than Texas. You are responsible for all of your legal obligations for your failure to 
comply with requirements of the workers' compensation laws of any jurisdiction other 
than Texas. 
 

(Capitalization in original, other emphasis added). 
7. The language of the Texas WC Policy mirrors the extraterritorial coverage 

statutory section and principal location of employment statutory sections of the Texas 
Workers’ Compensation Act, §§406.071-.072, and copies of the relevant statutory lan-
guage regarding extraterritorial coverage was included in the Texas WC Policy, at page 
122, under Subchapter D. Extraterritorial Coverage.  

  
8. *T sent a discovery request to Claimant, which included requests on the 

insurance coverage and jurisdiction issues.  Claimant submitted responsive discovery 
responses on these issues.   
   

9. In response to interrogatory number one, which requested: “State the date 
you were hired by [Employer 2] Corp. [,]” Claimant responded:  
 



 

 

“I was hired by *A. It was my understanding that I was working for [Employer 1], Inc[.] as 
that was the job site that we were on. Then my girlfriend received a call from *B 970-xxx 
who stated that *A told her to call me and wanted me to say that I was hired in Texas 
and resided in Texas and that the employer was [Employer 2] Corp.”   
 

10. In response to interrogatory number two, which requested: “State the 
complete name, address and telephone number of the person who hired you to work for 
[Employer 2] Corp.[,]” Claimant responded: “I was hired by *A at the job site located at 
___ Ft. Collins, CO.”    

 
11. In response to interrogatory number three, which requested: “State if you 

admit that you were in Colorado when you were hired by [Employer 2] Corp.[,]” Claimant 
responded: “Yes.”  

 
12. In response to interrogatory number seven, which requested: “State how 

long you have lived at ___, Commerce City, Colorado 80222[,]” Claimant responded: “I 
have lived at this address for 2 years and a few months.”   

 
13. In response to interrogatory number nine, which requested: “State whether 

you have a residence in Texas and if so, the physical address, how long you have re-
sided there and each day you resided there between December 2011 and your date of 
injury[,]” Claimant responded: “No, I do not have a residence in Texas.”  

 
14. In response to discovery, *T included notes from *A, who allegedly hired 

the Claimant, indicating that the Claimant was physically hired in Texas, had worked in 
Texas, and resided in Texas since hired.  This contradicts the Claimant’s responses to 
discovery and, thus, creates disputed issues of material fact.  The ALJ finds, however, 
that there is no genuine issue of material fact concerning where the Clamant was in-
jured.  The Claimant was injured in Colorado.  Nonetheless, there is no genuine, dis-
pute issue of fact concerning the Colorado office of Administrative Courts lack of juris-
diction over *T Insurance Company in this case. 
 
 
CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of fact, the ALJ makes the following Conclu-
sions of Law: 
 
 a. Summary judgment is proper when the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law.  C.R.C.P. 56 (c); Lombard v. Colo. Outdoor Educ. Ctr., 
Inc., 187 P.3d 565, 570 (Colo. 2008).  The purpose of summary judgment is to permit 
the parties to pierce the formal allegations of the pleadings and save the time and ex-
pense connected with trial when, as a matter of law, based on undisputed facts, one 
party could not prevail.  Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 



 

 

2006).  Summary judgment, however, is a drastic remedy and should be granted only 
upon a clear showing that there is no genuine issue as to any material fact.  Brodeur v. 
Am. Home Assurance Co., 169 P.3d 139, 146 (Colo. 2007).  As found, there are no  
genuine issues of material fact with respect to whether Colorado lacks jurisdiction over 
*T Insurance Company.   Colorado lacks jurisdiction. 
  
 b. The burden of establishing the nonexistence of a genuine issue of material 
fact is on the moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 1076, 1082 (Colo. 
2009).  This burden has two distinct components: an initial burden of production on the 
moving party, which burden when satisfied then shifts to the nonmoving party, and an 
ultimate burden of persuasion, which always remains on the moving party.  See id.  
When a motion for summary judgment is made and supported as provided in C.R.C.P. 
56, an adverse party may not rest upon mere allegations or denials of the opposing par-
ty’s pleadings, but the opposing party’s response by affidavits or otherwise must set 
forth specific facts showing that there is a genuine issue for trial.  C.R.C.P. 56(e); Artes-
Roy v. City of Aspen, 856 P.2d 823, 825 (Colo. 1993).  As found, Respondent *T has 
satisfied its burden with respect to there being no genuine issues of material fact re-
garding whether the Colorado Office of Administrative Courts lacks jurisdiction over *T. 
  
 c. In determining whether summary judgment is proper, the nonmoving party 
must receive the benefit of all favorable inferences that may be reasonably drawn from 
the undisputed facts, and the court must resolve all doubts as to whether an issue of 
fact exists against the moving party.  Brodeur, supra at 146.  Even where it is extremely 
doubtful that a genuine issue of fact exists, summary judgment is not appropriate.  
Dominguez Reservoir Corp. v. Feil, 854 P.2d 791, 795 (Colo. 1993).  As found, there 
are no genuine issues of disputed material fact regarding the lack of jurisdiction by the 
Colorado Office of Administrative Courts.  
 

 d. *T’s Texas Workers Compensation Policy covers Texas employees and 
Texas workers’ compensation injuries.  The Texas Policy does not have “all states” 
coverage.  It does not cover Colorado employees who were hired in Colorado and only 
worked in Colorado.  Employer #1’s workers’ compensation insurance coverage with *T 
is limited to claims arising under Texas employment or the extraterritorial coverage re-
quired by Texas Labor Code 407.071.  

 
e. There are genuine issues of disputed, material fact concerning where the 

Claimant lived and where the Claimant was hired, and whether there is extra-territorial 
coverage under Texas law in Texas.  Nonetheless, Colorado lacks jurisdiction over *T in 
this case.  

 
  f. The Texas Workers Compensation Policy also contains an extraterritorial 

provision, which specifically states: “[t]his policy does not provide ‘other states’ insur-
ance coverage….[e]mployees hired or recruited by you outside Texas to work in anoth-
er state are specifically excluded from the terms and provisions of this policy.”  (Em-
phasis added). 
 



 

 

g. A court's jurisdiction consists of two elements: jurisdiction over the parties, 
or personal jurisdiction, and jurisdiction over the subject matter of the issue to be decid-
ed, or subject matter jurisdiction.  Leewaye v. Indus. Claim Appeals Office, 178 P.3d 
1254 (Colo. App. 2007).  Subject matter jurisdiction involves a court's power to resolve a 
dispute in which it renders judgment.  Ashley Madison v. Weld County, W.C. No. 4-807-
513, 2011 WL 2923898 [Indus. Claim Appeals Office (ICAO),  July 11, 2011].  The ALJ's 
authority is statutory and without subject matter jurisdiction the ALJ has no authority to 
act.  See Digital Equipment Corp. v. Indus. Claim Appeals Office, 894 P.2d 54 (Colo. 
App. 1995).  

 
h. Personal jurisdiction refers to the power of the tribunal to bring a litigant 

before it and personal jurisdiction may be conferred by consent.  See William R. Holtz v. 
Great American Rib Co., W.C. 3-840-375, 1987 WL 59337 (ICAO, Nov. 3, 1987) citing 
Ruggieri v. General Well Service, Inc., 535 F. Supp. 525 (D. Colo. 1982). 

 
i. Nothing in the Colorado Workers’ Compensation Act grants the Office of 

Administrative Courts jurisdiction over Respondent *T here in regard to a Texas work-
ers’ compensation insurance policy for Texas employees5

 

.  For the reasons described 
in detail above, there is no workers’ compensation insurance coverage of Employer #1 
by because the Texas Workers Compensation Policy only covers injuries to Texas em-
ployees or those with significant contacts with Texas.   

j. Employer #1 only had valid insurance coverage under the policy at issue 
for injuries to Texas employees or those with significant contacts with Texas.  The Of-
fice of Administrative Courts has subject matter and personal jurisdiction over the 
Claimant, Employer #1, Employer #2, and Pinnacol Assurance. It does not have juris-
diction over Respondent *T in regard to this claim.  

  
k. The Colorado Office of Administrative Courts does not have the statutory 

power or authority to resolve a dispute regarding a Texas workers’ compensation insur-
ance policy for Texas employees, so it does not have subject matter jurisdiction over 
Claimant’s claim against Respondent *T in this matter.   

 
l. Similarly, the Office of Administrative Courts does not have personal juris-

diction over *T, a Texas company6

 

, which has not consented to the jurisdiction of the 
Office of Administrative Courts or in any way waived an argument against personal ju-
risdiction.  Respondent *T has previously contested jurisdiction in this matter, in its April 
13, 2012 Response to Application for Hearing.  Regardless, a tribunal either has juris-
diction or it does not have jurisdiction.  Jurisdiction cannot be waived. 

                                                 
5 There is a jurisdiction provision of the Colorado Workers Compensation Act, C.R.S § 8-41-204, but it 
only deals with injuries occurring outside the State of Colorado, which is not applicable here as the sub-
ject injury did occur in Colorado.   
6 Texas Mutual Insurance Company was created by statute and is the Texas equivalent of Pinnacol As-
surance in Colorado.  See Tex. Ins. Code Ch. 2054.  



 

 

m. Thus, there is no workers’ compensation insurance coverage in Colorado 
by *T.  There is no “all states” coverage and the Texas Workers Compensation Policy 
only covers work-related injuries to Texas employees or those with significant contacts 
with Texas.  The Office of Administrative Courts has no jurisdiction over *T in this mat-
ter.  

 
 
ORDER 
 
 THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 
 
 A. Summary Judgment is granted in favor of Respondent *T. 
 

B. Respondent *T is hereby dismissed from this case with prejudice.    

 
 DATED this______day of August 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-848-155-04 

 
ISSUES 

 
 Did claimant prove by a preponderance of the evidence that the situs of 

the functional impairment from his shoulder injury involves a loss that is not enumerated 
on the schedule of disabilities under §8-42-107(2)(a)? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

45. Employer operates a brewery business.  Claimant has worked some 12 
years for employer as a delivery driver. On December 14, 2010, claimant felt a pop in 
his right shoulder while pulling a keg of beer weighing some 168 pounds from a chest-
high shelf on his truck and laying it onto the ground. Claimant's age at the time of hear-
ing was 48 years. Insurer has admitted liability for claimant’s right shoulder injury. 



 

 

46. Employer referred claimant to Lawrence Cedillo, D.O., for medical treat-
ment of his right shoulder injury.  Dr. Cedillo referred claimant for a magnetic resonance 
imaging scan (MRI) and arthrogram of his shoulder, which he underwent on January 12, 
2011.  

47. Dr. Cedillo referred claimant to Orthopedic Surgeon Christopher L. Isaacs, 
D.O., for a surgical evaluation.  On March 9, 2010, Dr. Isaacs performed arthroscopic 
surgery upon claimant’s right shoulder, including debridement of a tear of the 
subscapularis, debridement of a tear of the labrum, and decompression of the 
subacromial space.  

48. Dr. Cedillo placed claimant at maximum medical improvement (MMI) as of 
September 26, 2011, and rated his permanent medical impairment according to the 
American Medical Association Guides to the Evaluation of Permanent Impairment, Third 
Edition (Revised) (AMA Guides) at 9% of the right upper extremity, which he converted 
to 5% of the whole person. 

49. Claimant requested an independent medical examination through the Di-
vision of Workers' Compensation (DIME).  The division appointed Lynne Fernandez, 
M.D., the DIME physician.  Dr. Fernandez examined claimant on January 18, 2012. Dr. 
Fernandez agreed with Dr. Cedillo’s determination of MMI and rated claimant’s perma-
nent medical impairment according to the AMA Guides at 18% of the right upper ex-
tremity, which she converted to 11% of the whole person. 

50. On March 8, 2012, insurer filed a Final Admission of Liability, admitting li-
ability for permanent partial disability (PPD) benefits based upon Dr. Fernandez’s rating 
of 18% of the right upper extremity (scheduled disability rating).  

51. On April 27, 2012, claimant filed an Application for Hearing, seeking PPD 
benefits based upon Dr. Fernandez’s permanent medical impairment rating of 11% of 
the whole person. Neither party is seeking to overcome Dr. Fernandez’s determination 
of permanent medical impairment. 

52. At claimant’s request, Ronald Swarsen, M.D., performed a review of 
claimant’s medical records and testified as an expert in the area of Occupational Medi-
cine, with Level II Accreditation by the division. At respondents’ request, Brian D. 
Lambden, M.D., performed an independent medical examination of claimant on July 21, 
2012.  Dr. Lambden testified as an expert in the area of Physical Medicine and Rehabili-
tation, also with Level II Accreditation by the division. 

53. During Dr. Lambden’s interview of him, claimant described residual pain 
over the anterior and posterior aspects of his right shoulder, particularly after a long day 
at work. Dr. Lambden reported: 

[Claimant] has been able to return to full duty work ….  He says he can do the 
work; he is just careful about lifting and has special techniques for stacking beer cases 
so that he does not have to reach above his shoulder. 



 

 

On physical examination of claimant, Dr. Lambden found normal cervical range 
of motion, without evidence of pain during palpation. Dr. Lambden diagnosed residual 
right shoulder pain secondary to a combination of postoperative pain, underlying de-
generative joint disease, and progressive adhesive capsulitis. 

54. Claimant’s testimony concerning his residual pain and functional limita-
tions was credible and consistent with what he reported to Dr. Lambden. Claimant de-
scribed a burning, sometimes stabbing pain with symptoms of numbness at the front 
and back of his right shoulder in an area proximal to the glenohumeral joint. At work, 
claimant accommodates his limitations in reaching overhead with his right arm by stack-
ing cases of beer to stand on when unloading his truck. With such accommodation, 
claimant is able to perform full duty work at employer. Claimant is unable to lie on his 
right side for any period of time when sleeping. Claimant is unable to use his right 
shoulder as a shelf for carrying things because a bone protrudes and the pressure of an 
object on his shoulder causes pain. Although claimant has no residual neck pain, pain in 
his right shoulder can bother his neck. When working, claimant typically moves up to 
600 cases of beer per day, which causes residual pain between his shoulder joint and 
neck. 

55. Crediting Dr. Swarsen’s medical opinion, the Judge finds: The arm is dis-
tinct from the shoulder in that the shoulder girdle provides the scaffolding on the trunk of 
the body that is necessary to move the arm.  The muscles of the shoulder move the arm 
through its range of motion. The shoulder meets the arm at the plane of the 
glenohumeral joint. The MRI showed the following pathology, the situs of which is prox-
imal to the glenohumeral joint: Hypertrophic bony changes to the acromioclavicular joint 
resulting in narrowing of the subacromial space, bursitis, partial tearing of the suprasp-
inatus tendon, and a tear of the glenoid labrum. Claimant is unable to carry things on his 
right shoulder because that activity compresses pathology underlying the shoulder.  
Claimant is unable to lie on his right shoulder because that activity pushes the head of 
the humerus (arm) into the glenoid or shoulder cavity. The situs of claimant’s functional 
impairment is his right shoulder, right shoulder girdle, and muscles and tendons of the 
right shoulder, proximal to the glenohumeral joint. The AMA Guides provide that any 
functional impairment of the right shoulder is measured by loss of motion of the right 
arm.  

56. Crediting the medical opinion of Dr. Lambden, the Judge finds: During Dr. 
Lambden’s examination of him, claimant did not complain of neck pain. Claimant’s 
range of motion of his cervical spine was normal. Claimant reported pain in the front and 
back regions of the shoulder. The pathology in claimant’s right shoulder is the result of a 
degenerative arthritis process that takes 5 to 10 years to develop. Some 90% of claim-
ant’s current right shoulder pain is attributable to tightness in the shoulder. Claimant re-
ported no problem with his sleep as a result of his right shoulder injury, unless he rolls 
onto the right shoulder. Claimant thus avoids rolling onto his right shoulder when sleep-
ing. Claimant did not injure the trapezium or scapular muscles. The upper arm consists 
of the humerus bone and humeral head (ball of the upper arm).  The upper arm meets 
the shoulder at the glenohumeral joint where the humeral head meets the socket of the 
scapula (glenoid cup). The rotator cuff of the shoulder consists of 4 muscles that attach 



 

 

to the humeral head to hold it against the glenoid cup. Range of motion of the upper 
arm involves motion of the humeral head at the glenohumeral joint. Functional impair-
ment of the shoulder is measured by impairment of motion of the upper extremity. 

57. Claimant showed it more probably true than not that the situs of the func-
tional impairment from his right shoulder injury involves pathology and structures of the 
shoulder that are proximal to the glenohumeral joint. As found, much of the pathology of 
claimant’s right shoulder injury found on the MRI is proximal to the glenohumeral joint. 
The arthroscopic debridement and repair performed by Dr. Isaacs involved bone, liga-
ments, tendons, and other tissue proximal to the glenohumeral joint. Claimant’s pain in 
his right shoulder is the result of tightness of those various types of tissue that are prox-
imal to the glenohumeral joint. Claimant also experiences pain in areas of his shoulder 
region that are proximal to the glenohumeral joint. And the schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of 
the shoulder is not listed in the schedule of disabilities.      

  

CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following conclu-

sions of law: 

Claimant argues he has proven by a preponderance of the evidence that the si-
tus of the functional impairment from his right shoulder injury involves a loss that is not 
enumerated on the schedule of disabilities under §8-42-107(2)(a). The Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supraA 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 



 

 

to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

 The term "injury" refers to the part of the body that has sustained the ulti-
mate loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the con-
text of §8-42-107(1), the term "injury" refers to the part or parts of the body that have 
been functionally impaired or disabled as a result of the injury.  Maree v. Jefferson 
County Sheriff's Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch 
v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), 
supra, limits medical impairment benefits to those provided in subsection (2) where the 
claimant's injury is one enumerated on the schedule.  The schedule of specific injuries 
includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of 
the shoulder is not listed in the schedule of disabilities.  Maree v. Jefferson County 
Sheriff's Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder 
injury, our courts have construed that the dispositive issue is whether the claimant sus-
tained a functional impairment to the portion of the body that is listed on the schedule of 
disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, the ALJ is con-
strained to determine the situs of the functional impairment, not the situs of the initial 
harm, in deciding whether the loss is one listed on the schedule of disabilities.  Id.  Sec-
tion 8-42-107(1)(b), supra, provides that, where claimant sustains an injury not enumer-
ated on the schedule, his permanent medical impairment shall be compensated based 
upon the whole person.   

Pain and discomfort which limit the claimant's use of a portion of his body may be 
considered functional impairment. Beck v. Mile Hi Express, Inc., W.C. No. 4-283-483 
(ICAO February 11, 1997).  However, complaints of pain without corresponding re-
strictions of use do not necessarily require a greater impairment rating. See Jim Fuoco 
Motor Co., 942 P.2d at 1391-92 (upholding scheduled injury limited to upper extremity 
where treating physicians found impairment principally affected arm movements, not-
withstanding claimant’s complaints of pain into neck). 

Here, the Judge found claimant showed it more probably true than not that the si-
tus of the functional impairment from his right shoulder injury involves pathology and 
structures of the shoulder that are proximal to the glenohumeral joint. While the sched-
ule of specific injuries includes, at §8-42-107(2)(a), supra, the loss of the arm at the 
shoulder, impairment of the shoulder is not one of the losses listed in the schedule of 
disabilities. Claimant thus proved by a preponderance of the evidence that the situs of 
the functional impairment from his right shoulder injury involves a loss that is not enu-
merated on the schedule of disabilities under §8-42-107(2)(a).   

As found, much of the pathology of claimant’s right shoulder injury found on the 
MRI is proximal to the glenohumeral joint. The arthroscopic debridement and repair per-
formed by Dr. Isaacs involved bone, ligaments, tendons, and other tissue proximal to 
the glenohumeral joint. Claimant’s pain in his right shoulder is the result of tightness of 
those various types of tissue that are proximal to the glenohumeral joint. Claimant also 
experiences pain in areas of his shoulder region that are proximal to the glenohumeral 
joint. While the AMA Guides measure of the functional impairment of the areas proximal 



 

 

to the glenohumeral joint with measurements of range of motion of the arm, the situs of 
the functional impairment nonetheless is proximal to the glenohumeral joint.   

 The Judge concludes insurer should pay claimant PPD benefits based upon Dr. 
Fernandez’s permanent medical impairment rating of 11% of the whole person. Insurer 
may credit against this award PPD benefits already paid claimant.  

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order: 

 1. Insurer should pay claimant PPD benefits based upon Dr. Fernandez’s 
permanent medical impairment rating of 11% of the whole person.  

2. Insurer may credit against this award PPD benefits already paid claimant. 

3. Insurer shall pay claimant interest at the rate of 8% per annum on com-
pensation benefits not paid when due. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _August 16, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-839-648-01 

ISSUES 



 

 

 The issues for determination are compensability, medical benefits, authorized 
provider, and temporary disability benefits.  

FINDINGS OF FACT 

1. Claimant had an injury to her right knee in 2008 – not work-connected – that 
resulted in a need for medical care. On April 15, 2010, Claimant had undergone surgery 
with Dr. Gary Hess to repair a torn meniscus on her right knee.   Claimant was doing 
well after that procedure.  She continued with treatment from Dr. Hess.   

2. On August 12, 2010, Dr. Hess noted that Claimant’s knee was more stable 
with the brace and that there had been a decrease in tenderness and a decrease of 
trouble with stairs and squatting. Claimant had no swelling in her knee. In the August 
12, 2010 report of PA-C, Jarred Pinnick stated: 

[Claimant] presents today for followup evaluation of her right knee.  The patient has 
been wearing the Playmaker brace that she has been prescribed and states that this is 
helping her tremendously with her knee pain as well as her instability stating that she is 
able to go up and down stairs with much more ease and has not had as much difficulty 
with squatting….she does have adequate range of motion….She will continue to use 
the Playmaker brace and will slowly wean herself off and see how she does with not us-
ing it.”    

3. Claimant had an appointment with Dr. Hess for further care scheduled for 
September 15, 2010. 

4. Employer employed Claimant as Director of [CONFERENCE CENTER] Guest 
Services.  Her job duties included handling a large government contract, setting up and 
managing conference rooms, and providing food and drinks for meetings.      

5. On the morning of September 1, 2010, to prepare for a conference at the ho-
tel, Claimant made multiple carafes of coffee and hot water, picked up a gray tub and 
placed it on the white cart, and scooped ice from the ice maker into the tub.  She 
pushed the cart to the soda fountain machine, placed it on the counter, picked up the 
tub of ice and proceeded to empty the ice into the machine to fill it up, which she did 
three times that morning.    

6. Claimant restocked the break room with assorted teas, creamers, sugars, 
cups, lids, napkins, and cleaned the microwave.  She proceeded to the different class-
rooms on floors two and three by taking the elevator and pushing the white cart to pick 
up the water pitchers (ten in each room) to place on her cart to take to the break room 
to empty the water. She obtained new water pitchers filled them with ice from the ma-
chine, filled them with water and placed them in the various classrooms with new cups, 
table cloths, and napkins.   

7. After Claimant was done at the [CONFERENCE CENTER] building, she pro-
ceeded across the parking lot to the Hotel building to go to the basement to her office.  
She placed all of her belongings in her office and walked a few steps to the [CONFER-



 

 

ENCE CENTER] dining facility located in the hotel to assist her [CONFERENCE CEN-
TER] employees with the set-up of breakfast. She helped unload the hotbox, cold box, 
made coffee, cold brew tea, make sure that the tables in the room had clean linen, and 
tableware.  She proceeded to the kitchen to pick up the catering items to take to the 
classroom.   

8. As Claimant was pushing the cart across the parking lot, the wheel of the cart 
got stuck and she pivoted to prevent the catering items from falling onto the ground.  
Claimant felt the pain immediately.  Claimant was wearing her “shoes for crews”, which 
are flat shoes with a special gripping surface designed to prevent falls.  Claimant was 
also wearing her knee brace that provided stability after her surgery.    

9. Claimant felt pain after the injury.  The pain was piercing and caused her to 
limp.  It hurt while walking and climbing stairs.  Claimant did have to walk up and down 
stairs after her injury as the elevator was not working that day and there was nobody 
who could come to her aid to assist her or fill in for her to help with her job duties.  
Claimant could not leave work early and had to work the remainder of the day of the in-
cident.  

10. After the injury, Claimant went across the parking lot and took the items up to 
the second floor. The power went out and the elevator was not operating. She proceed-
ed up the stairs to classrooms to set up the catering on the tables that she pulled out 
earlier on wheels with plates, forks, napkins, salad bowls, food and dessert. She 
checked the break room to see if any coffee needed to be made and if anything needed 
to be restocked.  The power was out and there was nothing that she needed to do but 
fill jugs with ice and place in the various classrooms for cans of soda.  She walked back 
across the parking lot to the Hotel to the dining facility to help staff with what needed to 
be taken care of next. 

11. Claimant then went back over to the [CONFERENCE CENTER] building to 
take items for the afternoon snack break. She walked back across the parking lot to her 
office and sat down.  Later in the afternoon, she went to check on the evening employ-
ees who were having a pre-shift meeting to discuss dietary needs, special meals and so 
forth.  After the meeting, her knee was hurting worse and it was more swollen.   

12. Later on the day of the incident, Claimant felt an increase in pain and swelling 
of her knee.  The swelling of the knee was severe enough that her skin swelled through 
the kneecap hole area of her brace.  

13. On September 1, 2010, Claimant attempted to contact Employer’s onsite HR 
person and the on-site General Manager to report the injury, but was unable to because 
their employments had been terminated.  

14. At home that evening, she soaked in her bathtub with some Epsom salt. She 
also took some Advil and elevated her knee. The next few days while she was sched-
uled off work, she tried the same methods of relief: Epsom salt soak, Advil and knee el-
evation.   



 

 

15. When she returned to work, her knee was still swollen and she had knee 
pain.  She had difficulty driving, difficulty getting up from a seated position, difficulty 
walking up and down stairs, and she had to elevate her feet at work or stretch out her 
legs under her desk. 

16. Claimant did report the injury to Employer on September 9, 2010. Employer 
referred Claimant to NextCare for treatment. 

17. Claimant was examined and treated at NextCare by Tennille Allen, FNP, on 
September 9, 2010.  Ms. Allen’s diagnosis was a sprain. She noted that the objective 
findings were consistent with history and a work-related mechanism of injury.  Ms. Allen 
recommended a cold pack, to use her splint, and to take ibuprofen every eight hours 
until swelling is gone.  Ms. Allen instructed Claimant to “call your primary care doctor for 
an appointment.” On the “Physician’s Report of Worker’s Compensation Injury”, Ms Al-
len stated that Claimant was referred to Dr. Hess for evaluation of a possible tear of the 
medial meniscus.  

18. Leah D. Holland, PA-C, in Dr. Hess’ office, examined Claimant on September 
15, 2011. Claimant complained that she had twisted her knee on September 1 at work 
while wearing the brace. She noted that Claimant had pain and swelling since the Sep-
tember 1, 2011 incident.  She noted that Claimant had no swelling in the two months 
prior to that incident. Dr. Hess’ assessment was “Aggravation of underlying condition, 
however, I cannot rule out a new meniscal injury caused by this most recent twisting in-
jury.”  She recommended that Claimant use ice, elevate, and take NSAIDs.  

19. Ms. Holland examined Claimant again on October 5, 2011.  On examination it 
was noted that Claimant had “a slightly decreased range of motion of the right knee” 
and that Claimant was “tender to palpation, especially over the medial joint line.” Ms. 
Holland stated that Claimant “has a stable knee examination.”  Her assessment was 
“right knee pain after new twisting injury, 9/01/10.”  Ms. Holland recommended an MRI 
to further evaluate Claimant’s injury.  

20. Claimant underwent an MRI of her right knee on October 12, 2010.  The MRI 
was read by Frank Crnkovich, M.D.  The MRI was compared to a previous study taken 
before in March 2010. There was a new finding of chrondal fissuring in the mid to inferi-
or margins of the medial patella facet and apex with an associated small joint effusion. 
The rest was stable in appearance when compared to the prior study.  

21. Ms. Holland examined Claimant again on October 26, 2010.  Claimant com-
plained of continued pain in her right knee. Her assessment was “Right knee degenera-
tive joint disease (DJD).” A patellofemoral partial knee replacement was recommended.  

22. Claimant underwent surgery to her right knee on January 26, 2011.  Dr. Hess 
performed the surgery.  The pre-operative diagnoses were: (1) Osteoarthritis 
patellofemoral joint, right knee and (2) Synovitis right knee joint.  A third diagnosis was 
added post-operative:  Contracture lateral patellar retinaculum, right knee. 



 

 

23. Claimant received post-operative care in Dr. Hess’ office from Jarred C. 
Pinnick, PA-C, and from Dr. Hess. Claimant complained of persistent difficulty with her 
right knee.  Dr. Hess recommended an arthroscopic surgery.  He performed that sur-
gery on July 12, 2011.  Dr. Hess provided further care following the arthroscopic sur-
gery.  

24. Dr. Hess examined Claimant on October 4, 2011.  He stated that Claimant 
suffers from osteoarthritis in the patellofamral joint of both knees.  He stated that Claim-
ant was “delighted” in the results of the patellofemoral replacement in the right knee. Dr. 
Hess noted mild crepitus in the patellfemoral joint and mild discomfort of the left knee.   

25. Stephen Davis, M.D., examined Claimant on December 11, 2010, and testi-
fied that the hearing. In his report, as well as in his testimony, Dr. Davis stated that 
Claimant’s knee problem is osteoarthritis and that this was also Dr. Hess’ initial diagno-
sis. Dr. Davis explained that, what is described in Dr. Hess’ 2011 surgical notes is a de-
generative condition in the right knee. This opinion was confirmed by Claimant’s bilat-
eral knee complaints in October 2011. Dr. Davis explained that osteoarthritis is a sys-
temic problem, and will occur in multiple joints in the body. That Claimant’s osteoarthritis 
did occur bilaterally shows that the problem is systemic and did not result directly from 
trauma. In his report, he stated that the additional fissuring of the patellar surface found 
on the October 2010 MRI was the result of progressive chondromalcia of a previously 
worn surface. Dr. Davis stated clearly and unequivocally stated that Claimant would 
have had the surgery – if she elected to have it at all – whether the September 1, 2010 
incident occurred or not.  Dr. Davis clearly explained his opinions and the basis for 
those opinions.  The opinions of Dr. Davis are credible and persuasive.  

26. Dr. Hess stated his opinions and conclusions in a letter of April 10, 2012.  He 
stated that:  

Claimant's work-related duties aggravated and accelerated her degeneration of her left 
knee found in March of 2010…. [Claimant] did sustain a new injury to her knee on 
09/01/2010 as a result of pivoting and twisting her right knee while trying to keep food 
from falling off of a cart. Physiological damage as it related to that injury produced 
synovitis and further deterioration and chondromalacia of the patellofemoral joint. Diag-
nosis as of 09/01/2010 consisted of patellofemoral joint edema and arthritis and 
synovitis.... The 09/01/2010 injury did cause an inflammatory process. There was a 
preexisting condition after April of 2010 surgery, accelerated and aggravated by the 
09/01/2010 injury. That aggravation is the cause of disability and need for further treat-
ment. Her preexisting condition was worsened as a result of the 09/01/2010 injury and 
was the need for patellofemoral replacement. Arthroscopy was related to the 
patellofemoral replacement necessitated 09/01/2010. The claimant's left knee condition 
was not caused by overuse due to surgeries and weakness of the right knee. This was 
due to a preexisting degenerative arthritis of the left knee. In my opinion, patellofemoral 
replacement surgery was reasonable and necessary as a result of the aggravating inju-
ry sustained by this patient. In my opinion, this patient had a preexisting condition which 
was aggravated by her Worker's Compensation injury which led to patellofemoral re-
placement.  



 

 

The opinions of Dr. Hess are not persuasive.   

27. It is found that Claimant did sustain a work related injury on September 1, 
2010 when she twisted her knee in course and scope of her employment. The injury 
consisted of a knee sprain and caused knee pain.  The treatment Claimant received 
from NextCare and from Dr. Hess’s office from September 9, 2010 through the MRI was 
reasonably needed to diagnose, cure and relieve Claimant from the effects of the Sep-
tember 1, 2010 accident.  The care Claimant received after the MRI in October 2010, 
including the two surgeries, was not related to the compensable injury.  Claimant did not 
miss any time from work due to the injury of September 1, 2010.  

 
CONCLUSIONS OF LAW 

 
The purpose the Workers’ Compensation Act of Colorado (“the Act”), §§8-40-

101, et. seq., C.R.S., is to assure the quick and efficient delivery of disability and medi-
cal benefits to injured workers at a reasonable cost to employers, without the necessity 
of litigation.  Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (Colo. 1979).  The facts in a Workers’ Compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents.  Section 8-43-201, C.R.S.   

A Workers’ Compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ is not required to address every piece of evi-
dence or every inference that might lead to conflicting conclusions and may reject evi-
dence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

An employee bears the threshold burden of establishing, by a preponderance of 
the evidence, that she has sustained a compensable injury proximately caused by her 
employment.  Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 
12 P.3d 844 (Colo. App. 2000). A compensable injury is one that arises out of and in the 
course of employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one 
of causation.   

To establish a compensable injury the claimant must prove to a “reasonable 
probability” that there is a causal connection between the need for treatment and the 
employment.  Morrison v. Industrial Claim Appeals Office, 760 P.2d 654 (Colo. App. 
1988). 

A preexisting condition does not disqualify a claimant from receiving workers' 
compensation benefits.  Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
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treatment is a compensable consequence of the industrial injury. H & H Warehouse v. 
Vicory, 805 P.2d 1167, (Colo.App. 1990). The claimant maintains the burden of proof to 
establish that the disability and need for treatment were “proximately caused by an inju-
ry or occupational disease arising out of and in the course of” the employment.  Section 
8-41-301(1)(c), C.R.S.; Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. 
App. 2000). 

It is found that Claimant did sustain an injury on September 1, 2010 when she 
twisted her knee in course and scope of her employment. The accident caused a knee 
sprain resulting in knee pain. The claim is compensable. The accident did not aggravate 
her pre-existing degenerative condition. 

Insurer is liable for medical care from authorized providers that is reasonably 
needed to cure and relieve the injured worker from the effects of the compensable inju-
ry.  Section 8-42-101(1), C.R.S.  Authorization refers to a physician’s legal status to 
treat the industrial injury at the insurer’s expense. Section 8-43-404(5)(a), C.R.S. 

Claimant reported her injuries to Employer on September 9, 2010.  Employer re-
ferred Claimant to NextCare for treatment.  NextCare referred Claimant to Dr. Hess.  
NextCare and Dr. Hess are authorized providers.  The injury consisted of a knee sprain 
and resulted in knee pain.   

The treatment Claimant received from NextCare and from Dr. Hess’s office from 
September 9, 2010 through the MRI on October 12, 2010 was reasonably needed to 
evaluate and treat Claimant from the effects of the September 1, 2010 accident.  The 
care Claimant received after October 12, 2010, including the two surgeries, was not re-
lated to the compensable injury.  

Claimant did not miss any time from work due to the injury of September 1, 2010.  
Claimant’s request for temporary disability benefits commencing in January 2011 is de-
nied. Sections 8-42-103(1), and 8-42-105(1), C.R.S. 

 
ORDER 

 
It is therefore ordered that: 
 

1. The claim is compensable. 

2. Insurer is liable for the medical care Claimant received from NextCare and Dr. 
Hess from September 9, 2010 through October 12, 2010.  

3. Insurer is not liable for the medical care Claimant received after October 13, 
2010.  

4. Claimant’s request for temporary disability benefits is denied.  

5. Issues not determined by this order are reserved.  



 

 

 

DATED:  August 16, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-846-282-01 

ISSUE 

 The issue for determination is permanent partial disability benefits. Claimant 
seeks a determination that his medical impairment benefits be based on a whole person 
rating.  

FINDINGS OF FACT 

1. Claimant suffered a compensable injury on November 10, 2010. The injury 
was to his left shoulder. 

2. Claimant did not respond to conservative treatment in the form of physical 
therapy and injections and underwent shoulder surgery on February 18, 2011, by John 
Papilion, M.D. Claimant’s left shoulder surgery consisted of a debridement of the rotator 
cuff, subacromial decompression with release of coracoacromial ligament and distal 
clavical resection. The surgery was not to Claimant’s arm.  

3. Claimant was placed at maximum medical improvement on October 3, 2011 
by Paul Ogden, M.D. Dr. Ogden assigned Claimant a six percent upper extremity rating 
for range of motion loss in his left shoulder.  

4. Claimant applied for and underwent a Division Independent Medical Examina-
tion with William Griffis, M.D. on February 21, 2012. Dr. Griffis stated, “patient continues 
to experience aching pain in his left shoulder. This pain is worsened with cold weather 
and with repetitive lifting at the shoulder level or above.” Dr. Griffis’ impression was 
“chronic left shoulder strain” and “status post left shoulder arthroscopy/rotator cuff deb-
ridement and/distal clavicle resection/subacromial decompression.”  

 
5. Dr. Griffis agreed that Claimant had suffered a ratable injury to his left shoul-

der and assigned a 17% impairment for the left upper extremity. In coming to this rating, 
Dr. Griffis assigned an 8% rating for Claimant’s restricted range of motion of the left 
shoulder and 10% rating for Claimant’s distal clavicle resection surgery. Those ratings 
combine to an impairment of 17% of the upper extremity or 10% of the whole person. 



 

 

6. Respondents filed a Final Admission of Liability on March 13, 2012 and ad-
mitted liability for a scheduled impairment of 17% of the arm at the shoulder.   

7. John Raschbacher, M.D., issued a records review report on June 7, 2012. Dr. 
Raschbacher noted that Dr. Griffis converted the 17% upper extremity rating to a whole 
person rating because it was protocol demanded by the Division of Workers’ Compen-
sation. Dr. Raschbacher further noted that Dr. Griffis was silent on whether the 17% up-
per extremity scheduled rating should remain scheduled or if the rating was appropriate 
for conversion. Additionally, Dr. Raschbacher opined that because there were no re-
strictions on physical activity and that Claimant returned to work full duty, it was not 
medically likely that there would be a whole person impairment to Claimant’s left shoul-
der injury. Dr. Raschbacher opined that Claimant’s left shoulder injury was isolated to 
the shoulder with a well-defined pathology that did not include the cervical spine.  

8. Dr. Raschbacher opined that in the absence of any requirement for perma-
nent restrictions on physical activity, there was no medical support for the finding of any 
impairment proximal to the shoulder or at the cervical spine. Dr. Raschbacher further 
opined that there were no restrictions on physical activity, which is a clear indication that 
there was no functional impairment proximal to the shoulder joint itself. Dr. Raschbacher 
opined that there was no medical support for finding a whole person impairment rating. 
Dr. Raschbacher finally opined that Claimant should have received an 8% active range 
of motion impairment at the shoulder alone without any additional 10% for distal clavicle 
resection and without conversion to a whole person rating.  

9. Dr. Raschbacher’s opinion that Claimant’s left shoulder injury was isolated to 
the shoulder with a well-defined pathology that did not include the cervical spine is cred-
ible and persuasive. Other opinions of Dr. Raschbacher are not persuasive. 

10. Claimant underwent surgery to the structures in his shoulder. Claimant con-
tinues to experience an aching pain in his shoulder that is worse with lifting at shoulder 
level and above. Claimant has a loss of range of motion of the left shoulder. There is a 
functional impairment to the left shoulder. There is no functional impairment to the arm. 
There is no functional impairment to the neck.  

 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. A claimant in a Workers’ Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S. A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). The facts in a Workers’ Compensation case are not inter-

Introduction 



 

 

preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer. Section 8-43-201, C.R.S. A Workers’ Compensation case is decided on its mer-
its. Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

Where a claimant suffers an injury not enumerated in the schedule of injuries at 
Section 8-42-107(2), C.R.S., the claimant is entitled to whole person impairment bene-
fits under Section 8-42-107(8), C.R.S. Under Section 8-42-107(1), C.R.S. the term “inju-
ry” refers to its manifestation in a part or parts of the body which have been functionally 
impaired, or disabled, as a result of the industrial accident. Strauch v. PSL Swedish 
Healthcare System, supra; Martinez v. Albertsons, W.C. # 4-692-947 (ICAO 6/30/08). 
The determination of the situs of functional impairment is one of fact; and is separate 
and distinct from the Claimant’s medical impairment rating. In fact, upper extremity im-
pairment ratings contained in the AMA Guides may, or may not, be consistent with the 
scheduled injury ratings contained in Section 8-42-107(2), C.R.S. See Mountain City 
Meat Co. v. Oqueda, 919 P.2d 246 (Colo.1996).  

Shoulder Conversion 

 Functional impairment need not take any particular form. Accordingly, discomfort 
that interferes with the Claimant’s ability to use a portion of the body may be considered 
“impairment.” Mader v, Popejoy Construction Co., Inc. W.C. No. 4-198-489 (ICAO 
8/9/96), aff’d, Popejoy Construction Co., Inc. (Colo. App. No. 96CA1508, February 13, 
1997) (not selected for publication) (Claimant sustained functional impairment of the 
whole person where back pain impaired use of arm). 

Claimant has functional loss to his shoulder and the use of his right shoulder is 
impaired. The impairment of the Claimant’s shoulder inhibits the Claimant’s ability to 
reach at shoulder level and higher. The medical reports document numerous references 
to the “shoulder” and a dearth of references to the “arm”. The situs of the Claimant’s im-
pairment is the shoulder. Claimant’s upper extremity impairment is not limited to the 
“arm at the shoulder.” Section 8-42-107(2)(a), C.R.S. Thus Claimant’s upper extremity 
injury is to be compensated as a whole person. Section 8-42-107(8), C.R.S.  

Claimant has sustained a functional impairment of ten percent of the whole per-
son for his left shoulder injury. Permanent partial disability should be calculated under 
Section 8-42-107(8)(d), C.R.S., based upon a ten percent whole person rating. 

 

ORDER 

It is therefore ordered that Insurer shall pay Claimant permanent partial disability 
benefits based on an impairment of ten percent of the whole person. Insurer may credit 



 

 

any previous payments of permanent partial disability benefits. Insurer shall pay Claim-
ant interest at the rate of eight percent per annum on any payments not paid when due.  

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final. You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED: August 16, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-126-01 

ISSUES 

The following issues were raised for consideration at hearing: 

1. Whether the Claimant established by a preponderance of the evidence that 
he sustained injuries arising out of and in the course and scope of his employment? 

2. Whether the Claimant was engaged in “horseplay” or was acting outside of 
his “sphere of employment” at the time of his alleged injury and, consequently, not enti-
tled to Workers’ Compensation benefits? 

 

STIPULATIONS 

The parties stipulated that if this claim is determined compensable, Penrose-St. 
Francis Hospital and Dr. Steven Myers are authorized medical providers. 

 

FINDINGS OF FACT 



 

 

1. The Claimant was hired as a security officer for the Respondent-Employer 
on or about March 21, 2011.  The Claimant initially worked *** security in Denver.  He 
was reassigned to a hospital in Colorado Springs on or about February 11, 2012.  The 
Claimant’s position was as a Custom Protection Officer (“CPO”).  The Claimant worked 
as a shift supervisor.  His duties included patrolling the facility, which included the 
grounds, parking garage and interior of the buildings.   

2. When hired, the Claimant underwent a 1-week training period, which in-
cluded an emphasis on safety.  The Claimant received an additional 2-3 days training 
when reassigned to the hospital, which included training in patrolling the facility.   

3. The Claimant’s training included the requirement that he become familiar 
with the Employer’s Safety Handbook, to abide by the safety rules covering the job as-
signed, not leave the assigned work area without first notifying a supervisor, and not 
engage in horseplay.   

4. The G4S Ethics Code includes a core value of “being safe and secure” 
and “putting health and safety first.”   

5. The Employer’s Safety Handbook includes the following opening state-
ment: 

Safety is a “Core Value” of our company.  The safety of our employees, our clients and 
our clients’ customers is critical to our success.  To ensure the health and well being of 
all, we make safety an integral part of our business and culture.   

6. The Claimant was familiar with the standards contained in the G4S Securi-
ty Officer Handbook and Safety Handbook.  Those standards emphasize employee 
safety.  The G4S Security Officer Handbook lists grounds for immediate dismissal, in-
cluded in which is “[h]orseplay or other activity with potentially serious consequences 
such as personal injury or property damage.”  The G4S Safety Handbook emphasizes 
that an employee should understand his post orders and the limits of his duties, and to 
consult his supervisor if he should require more specific directions on a safety-related 
matter.  The G4S Safety Handbook also urges employees to understand site-specific 
hazards, such as uneven walking surfaces, and the methods employed to safeguard the 
risks they present.  The G4S Policy Manual states that employees are not to leave their 
assigned work area or office without notifying their Supervisor.   

7. On April 29, 2012, the Claimant was patrolling the hospital.  At or around 
1:30 p.m., the Claimant jumped or climbed down from an open window-like space on 
the 3rd floor of the parking garage onto the 3rd floor roof of the Cancer Center, an ap-
proximate 10 foot drop.  The Claimant successfully negotiated this descent without inci-
dent or injury. The Claimant then jumped from the 3rd floor Cancer Center roof, approx-
imately eight feet according to the Claimant, to the 2nd floor Cancer Center rooftop be-
low.  During this descent he sustained injuries, which included a tibial fracture of the left 
knee, which was repaired by Dr. Steven Myers on April 29, 2012 with an open reduction 
and internal fixation procedure.   



 

 

8. The April 29, 2012 emergency department report included a history that 
the Claimant “was jumping off approximately 10-foot embankment onto the top of a roof.  
It was approximately a 10-foot drop.  He sat the end with his feet dangling down and 
then jumped.”  

9. In Dr. Myers’ April 29, 2012 Pre-Op History and Physical, he reported that 
the Claimant “chose to jump approximately 10 feet along the roof.  He ended up with 
significant left knee pain and deformity.”   

10. In a Patient Medical Profile which the Claimant completed at the Colorado 
Springs Orthopedic Group on May 13, 2012, he reported that he “jumped off ledge at 
work on 4/29/12.”   

11. *C (“*C”) was the facility manager and the Claimant’s immediate supervi-
sor.  *C was a working supervisor and worked as a CPO 90% of the time.  *C was also 
responsible for training the Claimant at the hospital.  Part of that training involved giving 
the claimant keys to facility doors and using those keys to explore.  There were times 
when it would be necessary for the CPO to be on the roofs when workers such as win-
dow washers or repairmen needed to access the roofs of the east and west towers.  Pa-
trol duties included opening windows or doors with keys provided so that those workers 
could obtain rooftop access.  *C did not specifically advise the Claimant not to jump off 
ledges onto roof tops.   

12. *C did encourage all employees to explore the facility.  Two to three 
weeks prior to the incident *C did have a conversation with the Claimant where the 
Claimant indicated an interest in exploring the roofs. 

13.  *D (“*D”) is employed with the Respondent-Employer as a uniformed pro-
tection officer (USO).  He began working for the Respondent-Employer in October of 
2011 and has been assigned at the hospital since that time.  *D’s training at the hospital 
included touring the areas of patrol.  The only rooftop USO duty is allowing workers, 
such as window washers or maintenance workers, access to the roofs of the east and 
west towers.  This is done by using keys and allowing these workers onto the roof 
through a window or door.     

14. The Claimant was *D’s supervisor on Saturdays and Sundays beginning in 
February of 2012.  On April 29, 2012, *D was stationed in the gate house of the emer-
gency room.  Shortly before his accident, the Claimant advised him that he was “bored” 
and would be going to explore out on patrol.   

15.  *F (*F”) has worked for the Respondent-Employer at the hospital for ap-
proximately 5 months.  He underwent training both in Denver and at the hospital.  His 
training included safety training.  His training at the hospital included 3 days of training 
regarding where to patrol.  He was shown where to patrol and everything about the 
hospital.  The areas of patrol included the parking lots, parking garage, emergency 
room and psych unit.  The only patrol duty that involved the roofs was allowing workers, 
such as window washers and repairmen, to access the east and west tower roofs.  This 



 

 

was done by using keys to allow those workers onto the roofs through windows or 
doors.  Jumping on roofs and off ledges are not part of a patrol officer’s job duties.  The 
only time *F engaged in this activity was after getting a distress call from the Claimant 
on April 29, 2012 following the subject accident.  *F considered this to be an emergency 
situation.  When he arrived at the Claimant’s location, the Claimant advised that he had 
done something “stupid” and hurt himself. 

16. As part of the Claimant’s training he was taught to be proactive in evaluat-
ing the buildings and the grounds that he was responsible for protecting. 

17. The ALJ finds that the Claimant’s actions on April 29, 2012 did not arise to 
the level of horseplay. The ALJ finds that to the extent others may disagree with the 
Claimant’s actions, it did not constitute a deviation from his assigned work duties but 
were actions that arose directly out of and occurred in the course of the Claimant’s as-
signed duties. The Claimant may have erred in the use of his judgment but that does 
not constitute horseplay. 

18. The Claimant has established that it is more likely than not that his injuries 
sustained on April 29, 2012 arose out of and occurred in the course of his employment 
with the Respondent-Employer. 

19. The Claimant has established that it is more likely than not that he re-
quired medical treatment as a result of his work-related injury and is entitled to have the 
Respondent-Insurer pay for the Claimant’s reasonable, necessary, and related medical 
treatment. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the neces-
sity of litigation. Section 8-40-102(1), C.R.S.  The facts in a workers’ compensa-
tion case must be interpreted neutrally, neither in favor of the rights of the claim-
ant nor in favor of the rights of respondents. Section 8-43-201. 

2. The injured worker has the burden of proof, by a preponderance of the evidence, 
of establishing the compensability of an industrial injury and entitlement to bene-
fits. §§ 8-43-201 and 8-43-210, C.R.S. (2010). See City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 
(Colo. App. 2000); Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 
2000). A "preponderance of the evidence" is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not. Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). Also see Indus. Claim Appeals Of-
fice v. Jones, 688 P.2d 1116 (Colo. 1984) [A "preponderance" means "the exist-
ence of a contested fact is more probable than its nonexistence."] People v. M.A., 
104 P.3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 



 

 

No. 4-483-341 [Industrial Claim Appeals Office (ICAO), March 20, 2002]. Also 
see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001).  

3. In deciding whether an injured worker has met the burden of proof, the ALJ is 
empowered "to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible in-
ferences from the evidence." See Kroupa v. Industrial Claim Appeals Office, 53 P 
.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 
1074 (9th Cir. 1977).   

4. The ALJ determines the credibility of the witnesses. Arenas v. ICAO, 8 P.3d 558 
(Colo.App. 2000).  The weight and credibility to be assigned evidence is a matter 
within the discretion of the ALJ. Cordova v. ICAO, 55 P.3d 186 (Colo. App. 
2002). The same principles concerning credibility determinations that apply to lay 
witnesses apply to expert witnesses as well. See Burnham v. Grant, 24 Colo. 
App. 131,134 P. 254 (1913). The fact finder should consider, among other things, 
the consistency or inconsistency of a witness' testimony and/or actions; the rea-
sonableness or unreasonableness (probability or improbability) of a witness' tes-
timony and/or actions (this includes whether or not the expert opinions are ade-
quately founded upon appropriate research); the motives of a witness; whether 
the testimony has been contradicted; and, bias, prejudice or interest. See Pru-
dential ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil, 3:16 
(2005). The fact finder should consider an expert witness's special knowledge, 
training, experience or research (or lack thereof). See Young v. Burke, 139 Colo. 
305, 338 P.2d 284 (1959).   

5. Only those injuries “arising out of” and “in the course of employment,” are com-
pensable under the Workers' Compensation Act.  Section 8-41-301(1), C.R.S. 
(2011).  For an injury to occur “in the course of” employment, the claimant must 
demonstrate that the injury occurred within the time and place limits of the em-
ployment during an activity which is sufficiently related to the conditions and cir-
cumstances under which the employee usually performs his or her job functions 
to be considered part of the service to the employer.  Price v. Industrial Claim 
Appeals Office, 919 P.2d. 207 (Colo. 1996).  If an employee substantially devi-
ates from the mandatory or incidental functions of the employment, such that he 
is acting for his sole benefit at the time of an injury, the injury is not compensable.  
Kater v. Industrial Commission, 728 P.2d 746 (Colo. App. 1986).  

6. In Lori's Family Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 
(Colo. App. 1995), the court established a four-part test to determine whether a 
claimant’s participation in horseplay is so removed from  the duties and circum-
stances of employment that it does not arise out of the employment.  The four cri-
teria are as follows:  

a. The extent and seriousness of the deviation;  



 

 

b. The completeness of the deviation, i.e., whether it was commingled with 
the performance of a duty or involved abandonment of duty; 

c. The extent to which the practice of horseplay had become an accepted 
part of the employment; 

d. The extent to which the nature of the employment may be expected to in-
clude some horseplay. 

7. Courts have applied the Lori’s test and found many instances where a claimant’s 
conduct constituted non-compensable horseplay.   

8. Those cases are clearly distinguishable from the facts of the present case.  The 
facts herein establish that the Claimant was carrying out his responsibilities as 
instructed by the Respondent-Employer, especially with respect to proactively 
assessing the building and surroundings. The Claimant was clearly not acting for 
his sole benefit but was carrying out the specific duties of the position. 

9. The ALJ concludes that the Claimant has established by a preponderance of the 
evidence that on April 29, 2012 he suffered an injury to his knee arising out of 
and in the course of his employment with the Respondent-Employer. 

10. The Respondents are liable for authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.  C.R.S. §8-
42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  
Employers have thus been required to provide services that are either medically 
necessary for the treatment of a claimant’s injuries or incidental to obtaining 
treatment.  In re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 2007).   

11. The ALJ concludes that the Claimant has established by a preponderance of the 
evidence that the Respondent-Insurer is responsible for all reasonable, neces-
sary, and related medical care to cure or relieve the Claimant from the effects of 
his work injury.   

ORDER 

 It is therefore ordered that: 

8. The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is compensable. 

9. The Respondent-Insurer shall pay for the Claimant’s reasonable, neces-
sary, and related medical care in accordance with the fee schedule, including the care 
received to date. 

10. The Respondent-Insurer shall pay interest to the Claimant at the rate of 
8% per annum on all amounts of compensation not paid when due. 



 

 

11. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: August 17, 20012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-850-101 

PROCEDURAL BACKGROUND 

On November 3, 2011 ALJ Cannici issued Findings of Fact, Conclusions of Law 
and Order (Order) in this matter.  He concluded that Claimant was not entitled to receive 
Temporary Total Disability (TTD) benefits subsequent to March 3, 2011 because he 
was responsible for his termination from employment.  ALJ Cannici also determined that 
Claimant had not demonstrated a worsening of condition that reestablished the causal 
connection between his industrial injury and wage loss.  

 Claimant appealed the Order to the Industrial Claim Appeals Panel (ICAP).  He 
contended that the ALJ’s order regarding worsening of condition was not supported by 
the facts or the law.  Claimant specifically asserted that, prior to his termination, he was 
released to work without any restrictions.  However, shortly after his termination the 
treating physician completely restricted him from work.  Claimant thus reasoned that his 
condition worsened and his wage loss was directly related to a change in medical condi-
tion.  He thus argued that he is entitled to TTD benefits for the period March 14, 2011 
until terminated by statute. 



 

 

 The ICAP agreed with Claimant’s contentions.  It reasoned that the ALJ’s find-
ings of fact did not support his order that Claimant’s termination, not his worsened con-
dition, caused his wage loss.  The ICAP noted that the ALJ determined Claimant was 
returned to full duty employment after his industrial injury but after his termination he 
was completely restricted from work.  Therefore, the ICAP reversed the ALJ’s order.  
The ICAP also remanded the matter for additional findings and an order determining the 
duration of Claimant’s entitlement to TTD. 

ISSUE 

 Because Claimant suffered a worsened condition that caused his wage loss after 
termination, what is the duration of his entitlement to TTD benefits. 

FINDINGS OF FACT 

 1. Claimant worked as a truck driver for Employer.  His job duties involved 
loading and operating large tractor trailers designed for transporting over-sized loads. 

 2. On February 25, 2011 Claimant injured his right shoulder while chaining 
down a load on a truck.  Although Claimant reported his injury to Employer, he refused 
medical care in order to determine whether his condition would improve over time with-
out treatment. 

 3. Claimant continued to work but his shoulder condition worsened.  He testi-
fied that on Saturday, February 26, 2011 he met his brother at a family gathering in 
Broomfield, Colorado.  Claimant told his brother that he was suffering right shoulder 
pain as a result of a work injury.  He remarked that his brother gave him a pain pill to 
alleviate his shoulder pain.  However, Claimant explained that he did not take the pill 
until after he completed his normal work shift on Wednesday, March 2, 2011. 

 4. Claimant commented that when he awoke on March 3, 2011 his right 
shoulder symptoms had returned because his pain killer had worn off.  He therefore re-
ported his February 26, 2011 right shoulder injury to Employer.  Employer then trans-
ported Claimant to OccMed of Colorado. 

 5. Claimant was evaluated by Physician’s Assistant (PA) Tim E. Keller.  He 
diagnosed Claimant with a sprain or strain of the right scapula.  PA Keller did not im-
pose any work restrictions and recommended a follow-up examination with Gary 
Zuehlsdorf, D.O. 

 6. At the time of Claimant’s medical evaluation on March 3, 2011 Employer 
required him to submit to an alcohol and drug test.  Post-injury drug testing was man-
dated by Employer’s published “Controlled Substances and Alcohol Use and Testing 
Policy and Procedures” (Policy).  The Policy specifically provided that all employees 
who are injured on the job must undergo both alcohol and drug testing.  Both Employ-
er’s Employee Manual and its Policy specify that it has a zero tolerance policy regarding 
drug and alcohol use.  Employer’s Safety Manager Megan Kordus testified that any pos-
itive employee drug test will result in termination. 



 

 

 7. On March 3, 2011 Claimant underwent a urine test at OccMed.  On March 
10, 2011 Employer was advised that Claimant’s drug test was positive for morphine.  
Employer thus finalized Claimant’s termination from employment.  Claimant thus pre-
cipitated his termination by a volitional act that he would reasonably expect to cause the 
loss of employment. 

 8. On March 14, 2011 Claimant visited Dr. Zuehlsdorf for an examination.  
Dr. Zuehlsdorf reiterated that Claimant had suffered a sprain/strain of the right scapula.  
He stopped Claimant’s previous medications but prescribed new medications for pain.  
Dr. Zuehlsdorf directed Claimant to return for an evaluation on the following day and 
remarked [o]therwise, keep him off work.”  Dr. Zuehlsdorf also checked a box on a med-
ical report that stated “unable to work from 3/14.”  He thus prohibited Claimant from re-
turning to regular employment.   

 9. Claimant has demonstrated that it is more probably true than not that he 
suffered a worsened condition that reestablished the causal connection between his in-
dustrial injury and wage loss.    On March 3, 2011 Claimant was evaluated by PA Keller.  
He diagnosed Claimant with a sprain or strain of the right scapula.  PA Keller did not 
impose any work restrictions and recommended a follow-up examination with Dr. 
Zuehlsdorf.  During a March 14, 2011 examination, Dr. Zuehlsdorf reiterated that Claim-
ant had suffered a sprain/strain of the right scapula.  Dr. Zuehlsdorf directed Claimant to 
return for an evaluation on the following day and remarked “[o]therwise, keep him off 
work.”  Dr. Zuehlsdorf also checked a box on a medical report that stated “unable to 
work from 3/14.”  He thus prohibited Claimant from returning to regular employment.  
Therefore, Claimant suffered a worsened condition that caused his wage loss after ter-
mination.   

10. On March 14, 2011 Dr. Zuehlsdorf prohibited Claimant from returning to 
regular employment.  Claimant has subsequently been unable to perform his regular 
employment, has not reached MMI and has not been released without restrictions.  
Claimant has thus suffered a 100% wage loss since March 14, 2011.  Therefore, Clai-
mant is entitled to receive TTD benefits for the period March 14, 2011 until terminated 
by statute. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 



 

 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. Under the termination statutes a claimant who is responsible for his termi-
nation from regular or modified employment is not entitled to TTD benefits absent a 
worsening of condition that reestablishes the causal connection between the industrial 
injury and the wage loss.  In re of George, W.C. No. 4-690-400 (ICAP July 20, 2006).  A 
wage loss is caused by a worsened condition if the worsening results in physical limita-
tions or restrictions that did not exist at the time of the termination and the restrictions 
cause a limitation on the claimant’s temporary earning capacity that did not exist when 
the claimant caused the termination.  Martinez v. Denver Health, W.C. No. 4-527-415 
(ICAP, Aug. 8, 2005).  Whether such a worsening caused the claimant’s wage loss is a 
factual determination for the ALJ.  Fantin v. King Soopers, W.C. No. 4-465-221 (ICAP, 
Feb. 15, 2007).   
 
 5. As found, Claimant has demonstrated by a preponderance of the evidence 
that he suffered a worsened condition that reestablished the causal connection between 
his industrial injury and wage loss.    On March 3, 2011 Claimant was evaluated by PA 
Keller.  He diagnosed Claimant with a sprain or strain of the right scapula.  PA Keller did 
not impose any work restrictions and recommended a follow-up examination with Dr. 
Zuehlsdorf.  During a March 14, 2011 examination, Dr. Zuehlsdorf reiterated that Claim-
ant had suffered a sprain/strain of the right scapula.  Dr. Zuehlsdorf directed Claimant to 
return for an evaluation on the following day and remarked “[o]therwise, keep him off 
work.”  Dr. Zuehlsdorf also checked a box on a medical report that stated “unable to 
work from 3/14.”  He thus prohibited Claimant from returning to regular employment.  
Therefore, Claimant suffered a worsened condition that caused his wage loss after ter-
mination. 
 
 6. Section 8-42-105(3), C.R.S. provides that TTD benefits shall terminate 
upon the occurrence of any one of the following : (1) the employee reaches MMI; (2) the 
employee returns to regular or modified employment; (3) the attending physician gives 
the employee a written release to return to regular employment; or  (4) the attending 
physician gives the employee a written release to return to modified employment, the 
employment is offered to the employee and the employee fails to begin such employ-
ment.  As found, on March 14, 2011 Dr. Zuehlsdorf prohibited Claimant from returning 
to regular employment.  Claimant has subsequently been unable to perform his regular 
employment, has not reached MMI and has not been released without restrictions.  



 

 

Claimant has thus suffered a 100% wage loss since March 14, 2011.  Therefore, Clai-
mant is entitled to receive TTD benefits for the period March 14, 2011 until terminated 
by statute. 
 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge en-

ters the following order: 
 

1. Claimant suffered a worsened condition that reestablished the causal 
connection between his industrial injury and wage loss. 

 
2. Claimant is entitled to receive TTD benefits for the period March 14, 2011 

until terminated by statute. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to Re-
view, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED: August 17, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-582-501-04 

ISSUES 

The following issue was raised for consideration at hearing: 



 

 

1. Whether claimant has produced clear and convincing evidence to over-
come the Division Independent Medical Examination (DIME) findings and opinion of Dr. 
Jim DiNapoli with regard to permanent impairment. 

2. The issue of offsets was reserved for future determination. 

 

FINDINGS OF FACT 

1. This is an admitted case where the Claimant was injured on June 13, 
2003 and suffered a crush injury to his left wrist. 

2. Timothy Sandell, M.D. diagnosed the Claimant with Complex Regional 
Pain Syndrome (CRPS) on October 23, 2003.   

3. Dr. Sandell referred the Claimant to Dr. Stephen Ford for Stellate Gangli-
on Blocks and Bier Blocks from February 2, 2004 through April 26, 2004 for treatment 
and diagnosis of CRPS.   

4. Dr. Sandell referred the Claimant to Dr. Ronald Laub.  Dr. Laub treated 
the Claimant from August 4, 2004 through April 28, 2005.  Dr. Laub performed a T2 
sympathetic block and 3 pulsed radiofrequency lesioning of T2 sympathetic ganglion.  
He also installed a Spinal Cord Stimulator on March 27, 2005.  The Spinal Cord Stimu-
lator caused hyperactive leg movements requiring removal of the leads on April 28, 
2005.   

5. Dr. Sandell referred the Claimant to Dr. Giancarlo Barolat.  Dr. Barolat 
treated the Claimant from July 14, 2006 through August 21, 2008.  Dr. Barolat re-
implanted the Spinal Cord Stimulator leads and performed a C6 laminotomy on Sep-
tember 16, 2006.  The Claimant developed severe shoulder and upper back and neck 
pain resulting in the removal of the entire Spinal Cord Stimulator apparatus on July 9, 
2007.  The Claimant’s cervical incision did not heal, and Dr. Barolat performed a cervi-
cal scar revision on February 28, 2008 and discovered MRSA in the cervical wound on 
February 29, 2008.  Dr. Barolat treated the Claimant’s non-healing cervical wound from 
February 29, 2008 through April 29, 2008.   

6. The Claimant was referred to Dr. Erik Anderson who performed a split 
thickness graft to the Claimant’s non-healing neck wound.   

7. Dr. Tanya Atagi performed a full thickness graft of the Claimant’s non-
healing neck wound on June 13, 2008.  She continued treatment of the wound through 
January 17, 2010.   

8. A cervical MRI of May 26, 2010 showed abnormal interspinous soft tissue 
from C5 to C7 cervical spinous processes.   



 

 

9. On April 5, 2011, Dr. Sandell found the Claimant to be at Maximum Medi-
cal Improvement.  On July 7, 2011 Dr. Sandell conducted the impairment rating exam 
and rated the Claimant with a 12% upper extremity rating and a 5% cervical whole per-
son rating.  He stated, “I feel the best way to rate his additional impairment for this is re-
lated to the ROM; however, I feel it is structurally limiting to his cervical flexion only.”     

10. Jim DiNapoli, M.D. performed a Division Independent Medical Examina-
tion on October 31, 2011.  In his report Dr. DiNapoli found the Claimant to be at maxi-
mum medical improvement on April 5, 2011.  He provided a left upper extremity CRPS 
rating of 8% whole person; a 5% skin impairment (cervical mobility due to scarring) pur-
suant to Section 13.6, page 225; and a mental impairment of 8% whole person for a 
combined total impairment of 20%.   

11. Dr. DiNapoli stated in his DIME report:  

The DOWC document ‘Impairment Rating Tips’ advises rating CRPS via Table 1 
in the Spinal Cord Section of the Guides, which is the method performed herein.  Cervi-
cal spine mobility could be rated directly according to spinal rating tables, but consider-
ing there is no intrusive cervical spine pathology resulting from the work injury, is best 
rated in terms of the cause of dysfunction, which is the scar, and is thus rated using the 
section of the Guides which deals with skin impairment. 

12. The Department of Labor and Employment, Division of Workers’ Compen-
sation (DOWC) issued Impairment Rating Tips (updated February 2010).  The DOWC 
stated the following: 

Spinal and Extremity Rating 

Table 53 and Application of Spinal Range of Motion:  In order to be assigned 
a spinal rating, the patient must have objective pathology and impairment that qualifies 
for a numerical impairment rating of greater than zero under Table 53.  Spinal range of 
motion impairment must be completed and applied to the impairment rating only when a 
corresponding Table 53 diagnosis has been established.  (References:  Spine section of 
the AMA Guides, 3rd Edition (revised); Level II Accreditation Curriculum, Spinal Impair-
ment).  In unusual cases with established severe shoulder pathology an isolated cervi-
cal range of motion impairment may be allowed if well-justified by the clinician.  Other-
wise there are no exceptions to the requirement for a corresponding Table 53 rating. 

Impairment Ratings for Invasive Procedures (spine) 

■ Spinal Surgical Procedures using Table 53 

The following procedures are considered surgical and should be rated under Ta-
ble 53 using II(D) or II(E): 

a. IDEA (intradiscal electrothermal annuloplasty) 

b. Coblation of the nucleus pulposus 



 

 

c. Microdiskectomy 

d. Permanent spinal stimulator placement requiring laminotomy 

… 

13. Timothy Hall, M.D., a level II certified Physical Medicine and Rehabilitation 
specialist, was called by the Claimant and testified by deposition taken on June 14, 
2012.  Dr. Hall testified as follows: 

Q  Right. And what is the basis for your difference with Dr. DiNapoli, about 
the procedure that he followed in using the section of the AMA Guides the way he did? 

A  Well, I agree that he needed to have a neck rating, but the way it should 
be rated, as per the Level II accreditation program and the Tips Worksheet that has 
been sent out -- this situation should be rated as per Table 53, using either II(D) or II(E). 
And that has to do with permanent spinal cord stimulator placement requiring 
laminotomy, which, [the Claimant] did undergo.  

 

So I gave him 9 percent, although, I’ll just interject now, that I have subsequently 
spoken to some of the people up at the Division. They agreed with the way I did it. They 
said, though, since he was getting a pain rating for the chronic regional pain syndrome 
in his arm, that, we shouldn't use II(E); we should use II(D). 

So, it should be 8 percent instead of 9 percent, so, we can all start doing our ad-
justments.  But, yeah, I would give him that rating, and it should be 8 percent. And then I 
did “range of motion,” which I found to be 23 percent. Combined that for a total of 30 
percent, whole person, for the neck situation. 

14. It is apparent that Dr. DiNapoli was cognizant of the importance to consid-
er and, if appropriate, follow the Guidelines. In his DIME report Dr. DiNapoli does not 
offer any discussion of the use of Table 53 II(D) or II(E) as recommended in the Guide-
lines. The ALJ finds that it is a clear error by Dr. DiNapoli to fail to follow the Guidelines 
with regard to providing a rating under Table 53 II(D) or II(E) without a discussion as to 
why he is ignoring the plain reading of the Guidelines.  

15. The ALJ finds that with respect to the remainder of the impairment rating, 
the Claimant has failed to establish that Dr. DiNapoli was clearly in error.  In this respect 
the ALJ finds that there is merely a difference of opinion to how to proceed with the im-
pairment rating. The ALJ finds Dr. DiNapoli’s opinion that only the Claimant’s cervical 
flexion was affected to be credible and persuasive. 

16. Additionally, although Dr. Hall testified that the rating under Table 53 II(D) 
was 8% the Table actually reflects 7%. 



 

 

17. The ALJ finds by clear and convincing evidence that the Claimant incurred 
an 8% Table 1 whole person impairment for left upper extremity CRPS; a 7% Table 53 
II(D) whole person impairment for the spinal cord stimulator with laminotomy; a 5% 
whole person cervical range of motion impairment evidenced by the measurements of 
Dr. DiNapoli; and an 8% whole person mental impairment. This results in a 25% com-
bined impairment rating. 

 

CONCLUSIONS OF LAW 

a. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  
§8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 
P.3d 261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evi-
dence that demonstrates that it is “highly probable” the DIME physician's rat-
ing is incorrect.  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590, 592 (Colo. App.  1998).  In other words, to overcome a DIME physician's 
opinion, “there must be evidence establishing that the DIME physician's de-
termination is incorrect and this evidence must be unmistakable and free from 
serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not consti-
tute clear and convincing evidence to overcome the opinion of the DIME phy-
sician.  Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-
523-097 (ICAP, July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 
4-380-560 (ICAP, Nov. 17, 2000). 

b. A DIME physician is required to rate a claimant’s impairment in ac-
cordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, devi-
ations from the AMA Guides do not mandate that the DIME physician’s im-
pairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, 
Nov. 13, 2006).  Instead, the ALJ may consider a technical deviation from the 
AMA Guides in determining the weight to be accorded the DIME physician’s 
findings.  Id.  Proof of a deviation “constitutes some evidence, which the ALJ 
may consider in determining whether the challenge to the rating should be 
sustained.”  In Re Logan, W.C. 4-679-289 (ICAP, Apr. 3, 2009).  Whether the 
DIME physician properly applied the AMA Guides to determine an impairment 
rating is generally a question of fact for the ALJ.  In Re Goffinett, W.C. No. 4-
677-750 (ICAP, Apr. 16, 2008). 

c. As found, the Claimant has overcome the DIME physician’s opinion 
regarding the permanent impairment rating by clear and convincing evidence 
with respect to that portion of the DIME physician’s failure to include a Table 
53 II(D) impairment. As found, in all other respects the Claimant has failed to 
overcome by clear and convincing evidence the remainder of the DIME phy-
sician’s impairment rating. The Claimant’s IME physician, Dr. Hall, opined that 



 

 

the DIME physician erred in the way he assessed the Claimant’s permanent 
impairment, specifically by failing to provide for a Table 53 rating under the 
AMA Guides, he also acknowledged that the DIME, Dr. DiNapoli, generally 
followed the AMA Guides in assessing the Claimant for an impairment rating.  

d. In addition, Dr. Ring, the respondents’ IME physician, opined that 
while a laminotomy was performed in connection with implantation of claim-
ant’s permanent spinal cord stimulator, this does not indicate there is actual 
spinal pathology which necessitated the laminotomy itself. Dr. Ring further 
opined that the use of Table 53 under the “rating tips” is not a mandatory re-
quirement and that the impairment ratings allow for some degree of interpre-
tation and flexibility. The ALJ concludes howere, that the failure to discuss the 
use of Table 53 II(D) and then explain why it was not used constitutes clear 
error. 

e. The ALJ further recognizes the findings and conclusions of the 
DIME, Dr. DiNapoli, who was cognizant of the difficulty in rating claimant’s 
permanent impairment in this “complex case.” Dr. DiNapoli specifically noted 
that the cervical spine mobility could be rated directly according to the spinal 
rating tables, but considering that there is no intrinsic cervical spine pathology 
resulting from the work injury, it is best rated in terms of the cause of the dys-
function, which is the scar, and is thus rated using the section of the Guides 
which deals with skin impairment. The ALJ perceives no error in the manner 
or method in which the DIME physician assessed the remainder of the Claim-
ant’s medical impairment benefits. 

f. The ALJ concludes that the Claimant suffered an 18% combined 
physical impairment and an 8% mental impairment for a total combined 25% 
impairment. 

 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant benefits based upon a 
physical impairment of 18% combined and a mental impairment of 8% for a total com-
bined 25% impairment. 

2. The Respondent-Insurer shall pay interest to claimant at the rate of 8% 
per annum on all amounts of compensation not paid when due. 

3. All matters not determined herein or not specifically reserved, and not 
closed by operation of law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 



 

 

Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: August 20, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-853-126-02 

ISSUES 

1. Average Weekly Wage; 

2. Disfigurement.  This issue was not litigated at hearing.  Plaintiff withdrew 
this issue. 

 

FINDINGS OF FACT 

1. The Claimant was employed by the Respondent-Employer at the time of 
her admitted injury on March 10, 2011.  The Respondents filed a General Admission of 
Liability (GAL) dated April 18, 2011. The Respondents filed a Final Admission of Liability 
(FAL) dated February 22, 2012. Both Admissions admitted for an average weekly wage 
(AWW) of $496.05.  The Admissions note that the Claimant was paid temporary total 
benefits and temporary partial benefits in this claim.  

2. Attached to the GAL was a document labeled Average Weekly Wage 
Worksheet.  The worksheet noted an AWW of $496.05.  The worksheet provided no 
calculations or explanation as to how the AWW was calculated. 

3. At hearing the Claimant testified that her work hours at the Respondent-
Employer, and thereby her earned wages, fluctuated throughout the year due to the cy-



 

 

cles in the growing seasons.  Although her hours and wages fluctuated the Claimant 
was not a seasonal worker.  The Claimant was a greenhouse foreman for most of her 
employment with the Respondent-Employer.  The Claimant’s earned wages at the Re-
spondent-Employer for the year 2010 amounted to $27,920.86.   

4. The ALJ finds that the proper method of determining the AWW herein is 
under section 8-42-102(3). 

5. The ALJ finds that the AWW is properly determined herein by dividing the 
Claimant’s annual income from the year 2010 by 52 to arrive at an AWW.  Thus, 
$27,920.86 divided by 52 equals $536.94. This is the Claimant’s base AWW. 

6. The Claimant was terminated from the Respondent-Employer in Novem-
ber 2011.  The Respondent-Employer sent the Claimant a letter in November 2011 noti-
fying her that her health insurance coverage would terminate on December 1, 2011. A 
two page COBRA Continuation Election Form was sent to the Claimant by Wellmark, 
Inc. The form indicated a Date of Notification of November 22, 2011.  Page two of the 
form noted the Monthly Premium Rate for continued health care was $309.63 for a sin-
gle person in 2011.  A ‘COBRA’ letter dated December 6, 2011 from Wellmark, Inc. con-
firmed they had processed the Claimant’s election for continuation coverage of her em-
ployer sponsored group heath plan. The letter also noted the monthly rate for continua-
tion coverage beginning January 1, 2012 would be increased to $328.35.       

7. The ALJ finds that the Claimant’s AWW should be increased to include the 
cost of continuing medical benefits (COBRA) subsequent to her termination of employ-
ment with the Respondent-Employer. 

8. The Claimant’s AWW for the period beginning December 1, 2011 is de-
termined by multiplying the Claimant’s COBRA cost by 12 and dividing by 52 and add-
ing that to the base AWW. Thus, $309.63 multiplied by 12 and divided by 52 equals 
$71.45.  When added to the base AWW this results in an overall AWW of $ 608.39. 

9. The Claimant’s AWW for the period beginning January 1, 2012 is deter-
mined by multiplying the Claimant’s COBRA cost by 12 and dividing by 52 and adding 
that to the base AWW. Thus, $328.35 multiplied by 12 and divided by 52 equals $75.77. 
When added to the base AWW this results in an overall AWW of $ 612.71. 

 

CONCLUSIONS OF LAW 

1. The average weekly wage statute provides in pertinent part: 

8-42-102.  Basis of compensation - "wages" defined - average weekly wage. 

(1) The average weekly wage of an injured employee shall be taken as the basis 
upon which to compute compensation payments. 



 

 

(d)  Where the employee is being paid by the hour, the weekly wage shall be deter-
mined by multiplying the hourly rate by the number of hours in a day during which the 
employee was working at the time of the injury or would have worked if the injury had 
not intervened, to determine the daily wage; then the weekly wage shall be determined 
from said daily wage in the manner set forth in paragraph (c) of this subsection (2). 

(3) Where the foregoing methods of computing the average weekly wage of the em-
ployee, by reason of the nature of the employment or the fact that the injured employee 
has not worked a sufficient length of time to enable earnings to be fairly computed 
thereunder or has been ill or has been self-employed or for any other reason, will not 
fairly compute the average weekly wage, the division, in each particular case, may 
compute the average weekly wage of said employee in such other manner and by such 
other method as will, in the opinion of the director based upon the facts presented, fairly 
determine such employee's average weekly wage. 

2. The ALJ concludes that based upon a totality of the circumstances the Claim-
ant’s average weekly wage is to be determined under section 8-42-102(3). 

3. The ALJ concludes that, as found above, the Claimant’s base AWW is 
$536.94 from the date of injury up to and including November 30, 2011. 

4. The ALJ concludes that, as found above, the Claimant’s AWW beginning on 
December 1, 2011 and up to and including December 31, 2011 is $608.39. 

5. The ALJ concludes that, as found above, the Claimant’s AWW beginning on 
January 1, 2012 and ongoing is $608.39. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant indemnity benefits based 
upon an average weekly wage of $536.94 from the date of injury, March 10, 2011, up to 
and including November 30, 2011. 

2. The Respondent-Insurer shall pay the Claimant indemnity benefits based 
upon an average weekly wage of $608.39 from December 1, 2011 up to and including 
December 31, 2011. 

3. The Respondent-Insurer shall pay the Claimant indemnity benefits based 
upon an average weekly wage of $612.71from January 1, 2012 and ongoing. 

4. The Respondent-Insurer shall pay interest to the Claimant at the rate of 
8% per annum on all amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 



 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: August 20, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-680-295-09 

ISSUES 

The following issues were raised for consideration at hearing:   

1. The timeliness of an objection filed by the Respondent to the Claimant’s affidavit 
for attorney fees per Order of ALJ Stuber dated July 13, 2011; and,   

2. If not timely filed, the determination of the amount of attorney fees to be awarded. 

 

FINDINGS OF FACT 

1. On April 8, 2011, ALJ Stuber issued an Order awarding the Claim-
ant reasonable attorney fees in conjunction with her efforts to obtain compliance from 
the non-insured Respondent with a previously issued March 19, 2008 Order.      

2. The April 8, 2011 Order of ALJ Stuber provided the Claimant four-
teen (14) days from April 8, 2011 in which to prepare an affidavit of reasonable attor-
ney fees along with a Proposed Order for payment of such fees and to file both the af-
fidavit as well as the Order contemporaneously with the ALJ and the Respondent’s 
counsel. 

3. ALJ Stuber’s April 8, 2011 Order also provided that the Respond-
ent’s counsel had seven (7) days from the filing of the affidavit to object to the attorney 



 

 

fees as requested in the Claimant’s affidavit.  The April 8, 2011 Order of ALJ Stuber 
specifically noted that if the “employer timely objects to the affidavit of fees, no order for 
attorney fees shall issue and claimant shall apply for a hearing on the attorney fees.  If 
the employer does not timely object, the Judge will issue an order for payment of the 
attorney fees.”   

4. On April 22, 2011, the Claimant filed an affidavit of attorney fees 
starting the seven (7) day objection time period during which the Respondent was re-
quired to prepare a written objection to the attorney fees requested in the Claimant’s 
affidavit.    

5. The Respondent’s objection was due on or before April 29, 2011.    

6. The Respondent’s counsel asserted that the non-insured employer 
filed its objection to the Claimant’s attorney fees as requested in the affidavit on April 
28, 2011, the day before the due date.     

7. At the outset of hearing, the Claimant’s counsel requested that the 
ALJ take judicial notice of the contents of the Division of Workers’ Compensation’s and 
Office of Administrative Courts’ files including all pleadings.   The ALJ finds that judicial 
notice is proper and shall take such notice. The ALJ finds the file materials including 
the pleadings contained in the DOWC and OAC files fail to reflect receipt of the Re-
spondent’s objection filed April 28, 2011.    

8. On May 4, 2011, ALJ Stuber issued an Order awarding attorney 
fees to the Claimant per the April 22, 2011 affidavit based upon the failure of the non-
insured Respondent to file a timely objection to the affidavit.  ALJ Stuber’s May 4, 2011 
order awarded attorney fees in the amount of $1,593.00. 

9. On May 6, 2011, the Respondent filed a Petition to Review chal-
lenging ALJ Stuber’s imposition of attorney fees as requested by the Claimant assert-
ing that a hearing was necessary to determine if the objection had been timely filed.  

10. On July 13, 2011, ALJ Stuber issued an Order to set a hearing 
based upon receipt of the Respondent’s Petition to Review.  According to ALJ Stuber’s 
July 13, 2011 Order, a hearing was necessary to resolve the issue of the timeliness of 
the Respondent’s objection to the fee affidavit.  ALJ Stuber set the May 4, 2011 Order 
aside and ordered the Claimant to apply for and set a hearing on the sole issue of the 
timeliness of any objection to the affidavit. 

11. The evidence at hearing established that the Respondent prepared 
an objection but through inadvertence the objection was not mailed to the OAC but in-
stead had been misdirected to the Department of Corrections. 

12. The Respondent asserts that an objection was mailed to the Claim-
ant’s counsel. The Claimant’s counsel testified as to the procedures that take place in 
his office concerning the receipt and filing of pleadings that are received by his office.  
The Claimant’s counsel testified that they did not receive an objection to the attorney 



 

 

fees affidavit from the Respondent. 

13. The ALJ finds Claimant’s counsel to be credible and persuasive. 

14. The ALJ infers that based upon the representation of Respondent’s 
counsel that the mail to the OAC was misdirected to the Department of Corrections, 
that the mail to the Claimant’s counsel was likewise either misdirected to a different 
address or never sent. 

15. The OAC did not receive the objection within the allotted timeframe. 

16. The Claimant’s counsel did not receive the objection within the al-
lotted timeframe. 

17. The ALJ finds that the Respondent failed to object to the affidavit of 
attorney fees within the prescribed time limits as Ordered by ALJ Stuber. 

18. The Claimant’s attorneys spent 8.85 hours in efforts to obtain 
compliance with the March 19, 2008, order.  The Claimant’s fee agreement with 
her attorneys provides for hourly fees of $180.  The Claimant’s reasonable at-
torney fees for the efforts to obtain employer compliance with the 2008 order 
are $1,593.00. 

    

CONCLUSIONS OF LAW 

1. The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved.  The ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering v. ICAO, 5 P.3d 385 (Colo. App. 2000).     

2. The Respondent bears the burden of proving by a preponderance of the evidence that 
they timely filed an objection to the Claimant’s fee petition.  A preponderance of the evi-
dence is that which leads the trier-of-fact, after considering all of the evidence to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). The facts in a workers’ compensation case must be interpreted neutrally, neither 
in favor of the rights of the Claimant nor in favor of the rights of the Respondents.  § 8-
43-201, C.R.S.   When evaluating the evidence, it is the ALJ’s sole prerogative, as fact 
finder to resolve the issue of credibility of witnesses.  Prestige Homes, Inc. v. Legouffe, 
658 P.2d 850 (Colo. 1993).  

3. When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness’ testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions, the mo-
tives of the witness; whether the testimony has been contradicted; and bias, prejudice 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2005). 



 

 

4. As found, the Respondent’s objection was not mailed to nor received by the OAC. Thus, 
by operation of ALJ Stuber’s previous order his order imposing the attorney fees pursu-
ant to the affidavit was proper. 

5. Pursuant to Section 8-43-408 (4), C.R.S. (2011), the employer is liable for the reasona-
ble attorney’s fee incurred by the Claimant in efforts to obtain compliance with the Order 
dated March 19, 2008 requiring a bond or deposit of funds with the Division of Workers’ 
Compensation.  As found, the Respondent failed to file a timely objection to the attorney 
fees affidavit.  Consequently, the Claimant is entitled to reasonable attorney fees for the 
efforts to obtain employer compliance with the 2008 Order in the amount of $1,593.00.   

6. Pursuant to section 8-43-408(4), C.R.S., the Respondent is liable for the reasonable 
attorney fees incurred by the Claimant in efforts to obtain compliance with the order re-
quiring a bond or deposit of funds with the Division of Workers’ Compensation.  The 
Respondent failed to file any timely objection to the attorney fee affidavit.  As found, the 
Claimant’s reasonable attorney fees for the efforts to obtain employer compli-
ance with the 2008 order are $1,593.00. 

ORDER 

 It is therefore ordered that: 

1. The Respondent’s April 28, 2011 objection attached to the Petition to Re-
view the May 4, 2011 Order of ALJ Stuber is rejected as being filed out of time.      

2. The Claimant is entitled to reasonable attorney fees in the amount of 
$1,593.00.  

3. The Respondent shall pay the Claimant attorney fees in the amount of 
$1,593.00 within 30 days of the date of the service of this Order.    

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 



 

 

 
DATE: August 21, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-341-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that the need 
for an osteotomy revision was proximately caused by the industrial injury sustained on 
July 13, 2011? 

 Did the claimant prove by a preponderance of the evidence that the pro-
posed revision constitutes reasonable and necessary medical treatment? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

 
1. The claimant sustained a compensable injury to her right wrist on July 13, 

2011.  The claimant lifted a cooking “agitator” weighing approximately 25 pounds onto a 
hook when she experienced a “popping” in her wrist and felt burning pain on the outside 
of the wrist above the hand.  The claimant credibly testified that she had not had any 
symptoms in the right wrist prior to the injury. 

2. Initially the claimant was treated by Dr. Gayle Frazzetta, M.D.  On August 
3, 2011 Dr. Frazzetta noted the wrist was not getting better and the claimant was expe-
riencing pain along the ulnar aspect of the forearm when she rubbed it.  Dr. Frazzetta 
suspected a ligamentous disruption and questioned a “TFCC” disruption.  Dr. Frazzetta 
referred the claimant for an MRI of the wrist. 

3. An MRI was performed on August 9, 2011.  The radiologist, Dr. Raymond 
Welsh, M.D., listed the following impressions:  (1) Complete disruption of the extensor 
carpi ulnaris (ECU) tendon with the retracted ends “severely tendinotic.”  (2) Severe de-
generation of the triangular fibrocartilage (TFC) with perforation along the ulnar aspect 
of the TFC.  There was “prominent bone marrow edema” of the ulnar styloid process 
extending into the ulnar head.”  (3) Distal radioulnar joint effusion.  (4) Stress related 
and degenerative changes of the lunate. 

4. On August 24, 2011 Dr. Alonso Escalante, M.D., examined the claimant 
on referral from Dr. Frazzetta.  Dr. Escalante reviewed x-ray and MRI results.  He diag-
nosed a tear of the ECU at the base of the fifth metacarpal and a tear of the central por-



 

 

tion of the triangular fibrocartilage complex (TFCC).  Dr. Escalante recommended an 
arthroscopic procedure to assess the TFC and repair it if necessary.  He opined that the 
ECU could be repaired at the same time.  The claimant expressed a desire to undergo 
the proposed surgery. 

5. On September 12, 2011 Dr. Rhett Griggs, M.D., performed surgery on the 
claimant’s right wrist.  This procedure included the following: (1) Arthroscopic TFC deb-
ridement.  (2) Arthroscopic scapholunate interosseous ligament debridement.  (3) Ar-
throscopic synovectomy.  (4) Loose body excision.  (5) Open dorsal TFC repair and ul-
nar triquetral ligament repair.  (6) Ulnar shortening osteotomy (USO). 

6. Dr. Griggs did not repair the ECU tendon because, as he explained in his 
written report of March 30, 2012, he “did not believe that it was causing” the claimant’s 
pain.   

7. Following surgery the medical records demonstrate that the claimant’s 
wrist pain improved.  On November 9, 2011 the claimant reported to Dr. Griggs that she 
was “getting much better” and doing “very, very well.”  However, on December 21, 2011 
Dr. Griggs noted that it had been necessary to perform a USO to “stabilize the 
ligamentos complex on the ulnar side of the joint” and that x-rays showed “some loosen-
ing of the distal screws and radial drifting of the plate distally.”  Dr. Griggs opined the 
claimant had “developed a delayed union, with pain at the osteotomy site.”  Dr. Griggs 
requested that the claimant receive electrical bone stimulation to avoid surgery for “re-
plating” and bone grafting.  

8. Dr. Griggs subsequently submitted a request for authorization of a right 
wrist revision of the ulnar osteotomy with bone grafting.  The claimant testified that she 
desires to undergo this procedure to repair the nonunion. 

9. Dr. Griggs testified by deposition.  He explained that the TFCC provides 
stability between the ulna and the radius and the ulna and the carpal bones and that the 
radioulnar triquetral ligament (RTL) is part of the TFCC.  Dr. Griggs stated that when he 
performed the operation on the claimant’s wrist he observed degeneration of the “cen-
tral disc” of the TFCC and also a tear of the RTL described as a “radial split.”  Dr. Griggs 
opined that the “pop” the claimant experienced at the time of her injury was probably 
caused by the “radial split” of the RTL while the “central disc” problem was degenerative 
in nature and probably came on over time.  Dr. Griggs also testified that the “tendinotic” 
condition of the retracted ends of the ECU tendon means that “it’s been there for quite 
some time.” 

10. Dr. Griggs explained that when he performed the arthroscopic repair of the 
TFCC he observed a “slightly positive” ulnar variance meaning that the ulna bone was 
“slightly taller” than the radius.  In the opinion of Dr. Griggs the positive ulnar variance 
caused the lunate to “impinge” on the TFC.  In order to protect the surgical repair of the 
TFC from future damage caused by the positive ulnar variance Dr.  Griggs performed 
the USO procedure to shorten the ulna. 



 

 

11. In his report of March 30, 2012 Dr. Griggs opined that the non-union of the 
ulna bone was not “directly related” to the workers’ compensation injury but was “in the 
continuum and known risk factor for treating the ulnar sided wrist pain and protection of 
the TFCC, which is ultimately what I believe was causing her pain.” 

12. At the respondents’ request Dr. Jonathan Sollender, M.D., performed a 
medical records review of the claimant’s case.  Dr. Sollender is a board certified plastic 
surgeon, a “fellowship trained hand surgeon” and level II accredited.  Dr. Sollender is-
sued a written report dated March 12, 2012 and testified at the hearing.   

13. Dr. Sollender opined to a reasonable degree of medical probability that the 
“pop” experienced by the claimant was caused by tear of the ECU, and that the USO 
was not related to or necessitated by treatment ECU tendon.  He further opined that the 
TFCC pathology was probably not caused by the industrial injury because the claimant 
is 54 years of age and 50 percent of the population has TFCC tears at this age.  There-
fore, Dr. Sollender opined the TFCC repair was not causally related to the industrial in-
jury. 

14. Dr. Sollender opined that Dr. Griggs did not obtain authorization for the 
USO procedure and consequently it was not related to the industrial injury. 

15. Dr. Sollender testified there was no evidence of positive ulnar variance on 
any the MRI and x-rays.  He concluded there was no positive ulnar variance as postu-
lated by Dr. Griggs. 

16. Dr. Griggs testified that there was some sign of impingement on the MRI 
because there was evidence of edema in the lunate bone.  Moreover, he stated that 
other evidence of positive ulnar variance included his direct observation during surgery 
and “scuffing of the head” of the ulna. 

17. The claimant proved it is more probably true than not that the industrial in-
jury of July 13, 2011 proximately caused a tear of the RTL.  The ALJ credits the opinion 
of Dr. Griggs that the pop the claimant felt in her wrist on July 13 was probably the re-
sult of a radial split in the RTL that was superimposed on preexisting degenerative 
changes of the central disc of the TFCC.  The opinion of Dr. Griggs is persuasive be-
cause he actually visualized the damage to the RTL during the arthroscopic surgery.  
His opinion that the claimant’s symptoms were caused by the injury and tear of the RTL 
is corroborated by evidence that the claimant’s wrist symptoms improved immediately 
after the surgery.   

18. Dr. Sollender’s opinion that the July 13 injury involved only the ECU is un-
persuasive.  As noted by Dr. Sollender, the surgery performed by Dr. Griggs did not re-
pair the ECU tendon.  The ALJ infers that if the ECU tendon rather than the TFCC had 
been injured on July 13 the claimant’s symptoms would not have improved so signifi-
cantly soon after the surgery.  This is true because Dr. Griggs did not repair the ECU 
tendon tear, but instead performed substantial work on the TFCC including the RTL re-



 

 

pair.  Moreover, Dr. Griggs persuasively explained that because the ends of the ECU 
were tendinotic that condition had been present for “quite some time.” 

19. The claimant proved that it is more probably true than not that the need for 
the USO revision proposed by Dr. Griggs was proximately caused by the industrial inju-
ry.  Dr. Griggs persuasively explained that the USO procedure was performed to protect 
the injury-related TFCC repair from additional damage resulting from impingement.  The 
impingement was, in turn, caused by the slightly positive ulnar variance.  Thus, the need 
to shorten the ulna through the USO was proximately caused by the effects of the in-
dustrial injury, and the procedure constituted reasonable and necessary treatment de-
signed to cure and relieve from the effects of the injury.   

20. Dr. Sollender’s opinion that there was no positive ulnar variance that war-
ranted the USO procedure is not persuasive.  Dr. Sollender did not perform the surgery; 
therefore, in contrast to Dr. Griggs, Dr. Sollender lacked the benefit of direct observation 
of the claimant’s wrist pathology.  Moreover, Dr. Griggs persuasively explained that 
there was some MRI evidence of positive ulnar variance demonstrated by edema in the 
lunate and scuffing on the head of the ulna. 

21. Finally, Dr. Griggs persuasively opined that the proposed USO revision is 
necessary to treat the nonunion at the site of the USO.  Dr. Griggs persuasively ex-
plained that non-union is a known risk of the USO procedure.  Because the injury-
related USO surgery left the claimant’s ulna bone in a weakened condition, and that 
weakened condition now warrants additional treatment in the form of surgery, the claim-
ant proved the need for the revision is a natural and proximate result of the industrial 
injury. 

22. The ALJ infers from the fact that Dr. Griggs has requested authorization 
for revision of the USO that he believes the procedure is reasonable and necessary to 
treat the nonunion of the ulna bone.  Even Dr. Sollender concedes that surgery is an 
appropriate treatment for non-union.  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201(1).    



 

 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

CAUSE OF NEED FOR SURGERY TO REVISE ULNAR SHORTENING OSTEOTOMY 

 The claimant contends the evidence establishes that the need for the USO sur-
gery was proximately caused by the effects of the industrial injury.  The respondents 
contend the claimant failed to meet her burden of proof because the evidence estab-
lishes that the need for the USO procedure was not proximately caused by the industrial 
injury.  The ALJ agrees with the claimant. 

The claimant was required to prove by a preponderance of the evidence that the 
conditions for which she seeks medical treatment were proximately caused by an injury 
arising out of and in the course of the employment.  Section 8-41-301(1)(c), C.R.S.  The 
claimant must prove a causal nexus between the claimed need for treatment and the 
work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 1998).  A pre-
existing disease or susceptibility to injury does not disqualify a claim if the employment 
aggravates, accelerates, or combines with the pre-existing disease or infirmity to pro-
duce a disability or need for medical treatment.  Duncan v. Industrial Claim Appeals Of-
fice, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).  The question of whether the claimant met the burden of proof to establish 
the requisite causal connection is one of fact for determination by the ALJ.  City of Boul-
der v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Appeals Office, 
12 P.3d 844 (Colo. App. 2000).   

The industrial injury need not be the sole cause of the need for treatment if the 
injury is a significant, direct, and consequential factor in causing the need for treatment.  
See Subsequent Injury Fund v. Industrial Claim Appeals Office, 131 P.3d 1224 (Colo. 
App. 2006); Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo. App. 2001); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  
Consistent with this principle Colorado courts have adopted the “chain of causation” 
analysis holding that results flowing proximately and naturally from an industrial injury 
are considered to be compensable consequences of the injury.  Thus, if the industrial 
injury leaves the body in a weakened condition and the weakened condition plays a 
causative role in producing additional need for treatment the treatment is a compensa-
ble consequence of the industrial injury.  Standard Metals Corp. v. Ball, 172 Colo. 510, 
474 P.2d 622 (1970); Price Mine Service, Inc. v. Industrial Claim Appeals Office, 64 



 

 

P.3d936 (Colo. App. 2003); Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082 
(Colo. App. 2002).   

As determined in Findings of Fact 17 and 18, the claimant proved it is more 
probably true than not that the on July 13, 2011 she sustained an injury the TFCC, and 
specifically the RTL.  The ALJ credits the opinion of Dr. Griggs that the tear of the RTL 
probably caused the “pop” which the claimant experienced at the time of the injury.   
The ALJ finds the opinion of Dr. Griggs is corroborated by evidence that the claimant’s 
wrist symptoms initially improved after Griggs performed surgery to repair the RTL.  
This improvement occurred despite the fact that Dr. Griggs did not repair the ECU.  For 
essentially the same reasons the ALJ is not persuaded by the opinion of Dr. Sollender 
that the claimant’s injury affected only the ECU.   

As determined in Findings of Fact 19 and 20, the claimant proved the need for 
the USO procedure was proximately caused by the industrial injury.  The ALJ credits the 
testimony of Dr. Griggs that the USO was performed to protect the injury-related TFCC 
repair by correcting a slight ulnar variance that was causing impingement on the TFCC.  
Dr. Griggs persuasively testified that he observed the slight ulnar variance during the 
arthroscopic surgery, and that the variance was also demonstrated by MRI evidence of 
lunate bone edema and “scuffing” on the head of the ulna. 

As determined in Finding of Fact 21, the claimant proved that the need for the re-
vision surgery is a natural and proximate result of the industrial injury.  Specifically, the 
ALJ credits the opinion of Dr. Griggs that non-union is a known risk of the USO proce-
dure.  Thus, the USO left the claimant’s ulna in a weakened condition that now warrants 
additional surgery to correct the non-union.  Because the ALJ finds that the need for the 
USO was proximately caused by the industrial injury the present need for revision of the 
USO is a natural and proximate result of the industrial injury. 

Insofar as the respondents dispute liability for the revision on the grounds that 
the original USO was not an “approved procedure,” the ALJ concludes this argument is 
without merit.  (Respondents’ Proposed Finding of Fact 9).  Authorization to provide 
medical treatment refers to a medical provider’s legal authority to provide medical 
treatment to the claimant with the expectation that the provider will be compensated by 
the insurer for providing treatment.  Bunch v. Industrial Claim Appeals Office, 148 P.3d 
381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P.2d 
501 (Colo. App. 1995).  Here, the respondents do not dispute that Dr. Griggs was an 
authorized medical provider.  

Apparently the respondents rely on the comments of Dr. Sollender for the propo-
sition that the USO cannot be causally related to the industrial injury because they 
themselves did not “approve” of the procedure prior to surgery.  However, the respond-
ents’ approval or non-approval of the USO procedure is not determinative of the under-
lying issue of causation.  As noted above, the issue of causation is one of fact for de-
termination by the ALJ, and the ALJ is certainly not bound by the respondents’ opinions 
concerning the cause of the need for the USO.  



 

 

REASONABLENESS AND NECESSITY OF REVISION SURGERY 

The respondents are liable to provide medical treatment that is reasonable and 
necessary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S.  The question of whether the claimant proved treatment is reasonable and nec-
essary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002). 

The ALJ concludes the revision surgery constitutes reasonable and necessary 
treatment for the nonunion.  The ALJ credits the opinion of Dr. Griggs who has request-
ed authorization to perform the surgery.  The reasonableness of the procedure is to cor-
rect the non-union is corroborated by Dr. Sollender.  The claimant desires to undergo 
the surgery. 

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The insurer shall pay for the USO revision surgery recommended by Dr. 
Griggs. 

2. Issues not resolved by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 21, 2012 
David P. Cain 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-294-01 



 

 

 
ISSUES 
 

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment on November 27, 2011? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits? 
 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates a ski resort business, where claimant has worked as a ski instructor 
since the 2007 ski season. Claimant's age at the time of hearing was 43 years. Claimant 
contends he twisted and injured his right knee on November 27, 2011 -- the first day of 
the ski season. *G supervises ski instructors working for employer.  

Claimant has a significant preexisting history of right knee injuries and treatment.  
Claimant underwent 2 reconstruction surgeries involving the anterior cruciate ligament 
(ACL) of his right knee, the first in 1990 and the second in 2001.  Claimant also under-
went an arthroscopic meniscectomy in 1997. 

Claimant testified to the following: Claimant has worked as a ski instructor since 1989. 
Employer does not require its instructors to clock in before work. Employer held a clinic 
for instructors on the morning of November 27, 2011. Claimant missed the morning clin-
ic, but skied with other instructors who attended the clinic in the afternoon of November 
27th. Around 1:00 p.m., claimant twisted his right knee when he abruptly aborted a ma-
neuver he was attempting while skiing. Claimant’s knee felt like it was locking on him. 
Although claimant says he reported his injury to Mr. *G on December 3, 2011, that tes-
timony was contrary to the evidence. 

Mr. *G agrees that claimant did not participate in the ski clinic on the morning of No-
vember 27th.  While Mr. *G was present that morning, he did not participate in the after-
noon portion of the clinic. Crediting Mr. *G’s testimony, it is unlikely claimant attended 
the afternoon clinic because employer paid those employees who attended for their 
time. Employer did not pay claimant for attending the afternoon clinic on November 27th.  

On November 30, 2011, claimant responded to an email from Mr. *G offering vouchers 
to credit toward the purchase of ski helmets.  Claimant did not report his injury when he 
emailed Mr. *G on November 30th.  On December 2, 2011, claimant emailed Mr. *G the 
following story that directly contradicts his testimony about injuring his right knee while 
working for employer on November 27, 2011: 

I slipped on the ice walking back to my office from lunch today … and twisted my 
knee. Normally, it would not concern me too much, but I had a cortisone injection on 



 

 

that knee earlier in the week and so I am worried I did more damage than I am feeling 
…. 

Claimant informed Mr. *G he would contact him the following morning to let him know if 
he would be available to instruct skiing. Claimant texted Mr. *G the morning of Decem-
ber 3, 2011, to say he could barely make it up and down stairs and would not make it to 
work. Contrary to his testimony, claimant failed to report his injury to Mr. *G when email-
ing him on December 2nd and when texting him on December 3rd. Indeed, claimant in-
stead reported injuring his knee after slipping on ice, and not while skiing on November 
27th.  

On December 5, 2011, claimant texted Mr. *G the following: 

Guys it looks like I may have torn the meniscus of my right knee that last run down 
when I missed everyone at the eskimo 

On December 14, 2011, claimant left Mr. *G a rambling voicemail message stating: 

I’ve gone and seen, my … primary care doc. You know … I’m with Kaiser right now, and 
… when they see that the ACL is intact, … then they’re not gonna get an MRI done … 
there may be some issues with the, meniscus … I wanta do this with integrity, and I 
know I was only on the hill, for training with … the rest of folks. And it … really didn’t 
happen, well I mean … it kinda happened there, and … it was exasperated (sic), the 
following week …. 

Claimant further wrote that he thought he might get better care from a workers’ com-
pensation orthopedic physician than from his primary care physician (PCP).  

History of Treatment for Prior Right Knee Injury in April of 2011: 

In April of 2011, claimant twisted and injured his right knee while skiing during a clinic 
sponsored by the Professional Ski Instructors of America (PSIA). Claimant obtained his 
certification from PSIA. While employer requires certification from PSIA for claimant to 
work as a ski instructor, the clinic was neither sponsored nor endorsed by employer. 
Claimant’s injury during the PSIA clinic failed to arise out of or within the course of his 
employment with employer. 

On June 10, 2011, claimant sought medical attention from his PCP, Amy Oldenburg, 
M.D. Claimant reported the following history to Dr. Oldenburg:  

[Claimant] reports that he has been doing well since his second ACL reconstruction in 
2001, and then was skiing this past April, felt the knee twist and shift and started to 
have pain at that time. He … was told that his ACL was intact. He feels that his pain 
was improving and then last week he was walking around at the gym and felt like some-
thing shifted and move (sic) in the posterior lateral aspect of his knee, almost like some-
thing caught and this prevented full extension for a brief period of time.  



 

 

Dr. Oldenburg referred claimant for a magnetic resonance imaging (MRI) scan of his 
right knee to evaluate his ACL graft and lateral meniscus. Claimant underwent the MRI 
on July 6, 2011. 

Dr. Oldenburg referred claimant to Robert Beeson, M.D., who administered a steroid 
injection into claimant’s right knee on November 29, 2011. Dr. Beeson reviewed the 
MRI results with claimant on November 29TH and advised him: 

The good news is that the ACL is intact and there is no acute meniscal tear and you do 
not need surgery.  

Dr. Beeson attributed claimant’s knee pain to a degenerative process of thinning of the 
cartilage at the end of the bones of the knee. Dr. Beeson explained that claimant may 
have aggravated that degenerative process when he twisted his knee while skiing.  

There is no persuasive medical record evidence in Dr. Beeson’s November 29TH report 
otherwise showing that claimant reported a history of injuring his knee while skiing at 
employer two days earlier on November 27, 2011.  The Judge infers from Dr. Beeson’s 
report that the skiing injury he was discussing in his report instead was the April of 2011 
injury that Dr. Oldenburg reported in the medical record history that prompted her to 
recommend an MRI and steroid injection therapy. 

Claimant returned to Dr. Oldenburg on February 8, 2012, when he reported the follow-
ing history: 

[Claimant] tells me that he was not having that much pain before the [November 29th] 
injection and could not tell any difference after the injection and then he had an-
other incident while skiing in late November and he was skiing down the hill and 
twisted his knee again. 

(Emphasis added). This history indicates claimant reported injuring himself while skiing 
after the November 29th injection. Dr. Oldenburg recommended a repeat MRI scan of 
claimant’s right knee, which he underwent on February 22, 2012. 

Dr. Oldenburg referred claimant to Orthopedic Surgeon Dimitrios Zaronias, M.D., who 
evaluated him on April 17, 2012.  Claimant asked Dr. Zaronias about surgery to debride 
and remove what was causing his knee to lock. Claimant reported to Dr. Zaronias that, 
during the training clinic at employer, he landed, rotated his right knee, and felt it shift 
somewhat.  Dr. Zaronias reviewed both MRI scans and reported: 

The [February 22nd MRI] … shows significant degenerative change which has pro-
gressed from his last MRI …. 

Dr. Zaronias determined that, while the MRI scan showed diffuse tricompartmental de-
generative changes, it ruled out acute changes to the ACL or meniscus tissue. Dr. 
Zaronias advised: 



 

 

[The right knee] has not locked in five months.  I told [claimant] that there was a pretty 
good possibility that when this happened in November, he either just had some swelling 
and locking from tweaking an arthritic knee that has then resolved after the injection and 
so that is why the locking stopped or potentially could have knocked off a chunk of carti-
lage that was locking that finally … got lodged away and maybe reabsorbed …. 

Dr. Zaronias recommended against a diagnostic arthroscopy because claimant’s swell-
ing had improved, he was not experiencing instability, and his knee was not locking up 
on him.  Dr. Zaronias recommended claimant use an unloader brace to build strength 
and endurance of his right knee.  

Claimant failed to show it more probably true than not that he injured his right knee dur-
ing the ski clinic on November 27, 2011. There was no persuasive evidence showing it 
more probably true that claimant attended the afternoon ski clinic on November 27th. In 
addition, claimant’s correspondence with Mr. *G prior to December 5, 2011, contradicts 
claimant’s testimony that he injured himself while skiing during a clinic on November 
27th. Indeed, claimant expressly stated that he injured himself slipping on ice on De-
cember 2, 2011. Finally, the medical opinion of Dr. Zaronias shows that claimant’s knee 
had returned to the baseline condition it was in prior to the December 2, 2011, injury 
where he slipped on ice walking back to his office.    

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law: 

Claimant argues he has proven by a preponderance of the evidence that he sus-
tained an injury arising out of and within the course of his employment on November 27, 
2011. The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claim-
ant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 



 

 

prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Here, the Judge found claimant failed to show it more probably true than not that 
he injured his right knee during the ski clinic on November 27, 2011. Claimant thus 
failed to prove by a preponderance of the evidence that he sustained a compensable 
injury on November 27, 2011.  

The Judge concludes claimant’s claim for workers’ compensation benefits should 
be denied and dismissed. 

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order: 

 1. Claimant’s claim for workers’ compensation benefits is denied and 
dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _August 21, 2012_ 

 
Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-843-356-02 



 

 

ISSUES 

1. What is the DIME opinion on Claimant’s permanent medical impairment; 
2. What is Claimant’s permanent medical impairment rating;  
3. Is Claimant’s permanent medical impairment based on a working unit rating 

or schedule impairment; and 
4. Whose burden of proof is it to overcome the DIME by clear and convincing 

evidence. 
FINDINGS OF FACT 

1. The Claimant is a credible witness and his testimony is both persuasive 
and consistent with the medical records in the case. 

2. The Claimant suffered an admitted left shoulder injury on September 8, 
2010, when he fell while working as a broadband technician for Respondent Em-
ployer.  This injury resulted in his need for surgery. 

3. The Claimant was initially seen at Exempla Occupational Medicine by Dr. 
Buisker and sent to both Dr. Lindberg and Dr. Ciccone.   

4. The Claimant underwent left shoulder surgery with Dr. Ciccone on April 
21, 2011.  This procedure included an arthroscopic subacromial depression and ar-
throscopic distal clavicle resection.  Also included was an arthroscopic bicep 
tendinosis. Exhibit 5. 

5. The Claimant was eventually placed at MMI on August 11, 2011.  
6. Respondents issued a Final Admission of Liability on September 9, 2011, 

asserting that the Claimant suffered no medical impairment to his left shoulder.  
Thereafter the Claimant filed a request for a DIME and Dr. Stieg was appointed by 
the DOWC to perform the DIME. 

7. Dr. Stieg performed the DIME on December 6, 2011. He opined that the 
Claimant suffered a 12% upper extremity rating which he converted to a 7% whole 
person. 

8. Respondents argue that DIME Dr. Stieg’s rating was erroneous.  The 
Claimant asserts that DIME Dr. Stieg’s rating is correct and that his left shoulder in-
jury should be compensated as a whole person. 

9. On December 6, 2011, DIME Dr. Stieg rated the Claimant for his left 
shoulder based on his type-II acromion AC partial separation, bicep tendinosis and 
arthroscopic decompressive surgery with residual pain and loss of motion.  Exhibit 2, 
BS 10. He agreed that the Claimant could return to work without permanent re-
strictions.  Finally, he determined that the Claimant was at MMI and recommended 
maintenance medical treatment. 

10. The deposition of DIME Dr. Stieg was taken by the Respondents on April 
13, 2012. DIME Dr. Stieg was challenged over giving the Claimant an upper extremi-
ty rating of 10% for the Claimant’s distal clavicle resection based on the DOWC’s 



 

 

Rating Tips. Exhibit 6, BS 121.  When asked to justify why he provided this impair-
ment rating he stated: 

Q: What did you rely upon? 
A: My recollection of our last training session at the Division about 

shoulder impairment ratings was that somebody who had a resection arthroplasty 
got an automatic 10 percent regardless of residual symptoms, regardless of whether 
there were associated restrictions for work given. 

And I confirmed that with a telephone call to Dr. Kathryn Mueller. I said, you 
know, that doesn’t always make sense to me, depending how symptomatic the pa-
tient is.  Am I remembering correctly?  And she said you are. 

. . . 
A: So anyway, she said, no, you have that understanding correctly.  We be-

lieve - - the Division - - that resection arthroplasty carries with it a 10 percent im-
pairment rating, and that’s what we recommend you give. 

Deposition of Dr. Richard Stieg, April 13, 2012, p. 10, lines 22 – 25 and p. 11, 
lines 1-8 and 19 – 23. 

 
11. DIME Dr. Stieg acknowledged that the AMA Guides do not specifically 

provide for a 10% extremity rating for a distal clavicle resection under § 3.1 (j).  Id., 
p. 10, lines 12 – 17. However, he interpreted the AMA Guides as follows: 

Q: It says deemed when it’s appropriate.  So when you believe it’s appropri-
ate, you can give an additional - - not you, but a physician can give an additional im-
pairment rating above range of motion for a shoulder surgery, correct? 

A: Yes, but - - and I’m not trying to confuse the issue here.  This last sen-
tence again says, “When it’s deemed appropriate” where you have a subacromial 
arthroplasty.  I - - you know, I don’t think a subacromial arthroplasty is synonymous 
with a distal clavicle resection done arthroscopically.  I’ll be happy to stand corrected 
if some orthopedic surgeon tells me otherwise, but I think we’re talking about non-
synonymous terms I think. 
Id., p 18, lines 20 - 25 and p. 19, lines 1 - 8. 
12. The DOWC’s Rating Tips provide the following: 
Shoulder Surgery: Resection arthroplasty referred to in the AMA Guides 3rd Edi-
tion (rev.) is to be used only for partial resection of the humeral head, a procedure 
rarely performed currently.  Neither resection nor implant arthroplasty values should 
be used for a distal clavicular resection. If providing a rating for a distal clavicular 
resection, the upper extremity value is 10%.  The AMA Guides 4th and 5th Editions 
continue to suggest that subacromial arthroplasty should be rated using ROM, and 
when appropriate, “joint crepitation with motion” from the “Other Disorders”” section.  
In general, when any additional rating for subacromial arthroplasty is deemed ap-
propriate in a case with or without crepitus because “…other factors have not ade-



 

 

quately rated the extent of the impairment,” it should not exceed 10%. (AMA Guides 
3rd Ed. Rev. p. 48). 
 
Exhibit 6, BS 021. (emphasis added) 
 

13. The Rating Tips provide discretion to a rating doctor if, in his opinion, the 
other factors have not adequately rated the extent of the Claimant’s impairment.  
See AMA Guides, p, 48, Exhibit J, BS 177. 

14. DIME Dr. Stieg agreed that the Rating Tips do not mandate an additional 
impairment rating for distal clavicle resection.  However, he reiterated his opinion 
that this was appropriate for the Claimant’s distal clavicle resection. Dr. Stieg Depo-
sition, p 18, line 25 to p. 19, line 8.  

15. During his deposition DIME Dr. Stieg also testified that the AMA Guides 
and Rating Tips do not distinguish between an arthroplasty and a distal clavicle re-
section.  He stated: “Bottom line, if you have a distal clavicle resection, you give 10 
percent. A subacromial arthroplasty is not synonymous with the term with distal clav-
icle resection.” Dr. Stieg Deposition, p 17, lines 6-9. 

16. He further opined that he anticipated that the Claimant would likely have 
future medical problems given both the nature of his work and expected deteriora-
tion over time in shoulder function. The Claimant can also expect a recurrence of 
pain and dysfunction in his left shoulder.  Id., p. 21, line 24 through p. 22, line 6. 
DIME Dr. Stieg noted that the Claimant’s pain will be brought on by “dampness, 
weather changes, stretching, reaching, pushing and pulling, or lifting overhead.”  Ex-
hibit 2, BS 7.  DIME Dr. Stieg also documented the Claimant’s left acromial 
clavicular, deltoid numbness, and paresthetic sensation going down the lateral as-
pect of his left arm to the base of his thumb and his left acromial clavicular joint is 
tender.   

17. DIME Dr. Stieg reviewed the report of Dr. Nicholas Olsen. He disagreed 
with Dr. Olsen concerning the requirement of crepitus where there is a subacromial 
arthroplasty, which Dr. Olsen had equated with a distal clavicle resection.  DIME Dr. 
Stieg stated that “with all due respect to Nick Olsen, who I admire and respect—
we’re talking about apples and oranges here.”  Dr. Stieg Deposition, p 17, lines 10 – 
12. 

18. The Claimant testified that he continues to suffer a loss of function in his 
left shoulder arising from pain. Specifically, his pain interferes with his sleep and dai-
ly limits his ability to reach for objects above his head. Additionally, he cannot use 
his left shoulder to carry objects such as extension ladders.  Although he is able to 
do all of the essential functions of his job, he has modified his work to enable him to 
do so without pain.  The Claimant completed a pain diagram showing that he contin-
ues to suffer pain in the area between his neck and the glenohumeral joint on both 
the trapezius and his scapular. Exhibit  8. 



 

 

19. Dr. Swarsen, a Level II accredited physician, was called to testify as an 
expert in the field of occupational medicine for the Claimant.  He used the anatomi-
cal chart found at Exhibit 9 to depict the areas where the Claimant’s pathology had 
occurred. He also demonstrated the areas impacted by the Claimant’s surgery.  He 
opined that the “arm” is not the “shoulder”, and that the Claimant’s injury is to his 
shoulder.   

20. Dr. Swarsen also testified that both the Claimant’s ongoing pain com-
plaints and functional loss are consistent with the nature of the injury that he sus-
tained.  He opined that DIME Dr. Siteg’s impairment rating was performed consist-
ently with the instructions for Level II doctors and the Rating Tips. Together these 
give the DIME doctor discretion to include an additional rating for distal clavicle re-
section when this would properly delineate the extent of impairment that a particular 
Claimant is suffering.   

21. Dr. Swarsen reviewed the transcript of DIME Dr. Stieg’s deposition. He 
testified that DIME Dr. Stieg’s contacting Dr. Mueller, Director of the Medical Unit of 
the Division of Workers’ Compensation, to obtain clarification on the Rating Tips was 
appropriate.   

22. In Dr. Swarsen’s opinion there was more than adequate medical support 
for the opinion of DIME Dr. Stieg that the Claimant had suffered 7% whole person 
impairment to his left shoulder.   

23. Dr. Swarsen also testified that he had reviewed the report of Dr. Nicholas 
Olsen, who testified post-hearing as an expert for Respondents.  He opined that Dr. 
Olsen’s criticism of DIME Dr. Stieg’s methodology was in error as DIME Dr. Stieg 
had complied with the AMA Guides, as well as the directives of the Division of 
Workers’ Compensation. Thus, the rating given by DIME Dr. Stieg was supported by 
both the record and the rules governing the conducting of DIMEs.   

24. The Respondents retained Dr. Nicholas Olsen a Level II accredited physi-
cian and physiatrist to examine the Claimant and render an opinion on whether the 
Claimant had suffered functional impairment at the site of the shoulder. Dr. Olsen 
testified that the Claimant suffered 2% upper extremity impairment and that it was 
not appropriate for DIME Dr. Stieg to have given the Claimant 10% upper extremity 
impairment for his distal clavicle resection.   

25. Dr. Olsen also disagreed with DIME Dr. Stieg’s opinion that the Claimant’s 
shoulder condition could deteriorate over time, changing his level of function.  

26. Dr. Olsen opined that the Claimant’s left shoulder had suffered no loss of 
function based on his review of the records and his evaluation of the Claimant. His 
opinion was primarily based on the fact that the Claimant had returned to work full 
duty. 

27. Dr. Olsen agreed that the Claimant had testified to limitations in his level 
of function but felt that this testimony was not supported by the medical records or 
his examination. Specifically, he relied on the Claimant’s physical therapy records 
which showed the Claimant’s increased function.   



 

 

28. On cross-examination it was pointed out to Dr. Olsen that the Claimant 
had been evaluated by Dr. Vanderhorst, as well as a physical therapist prior to when 
he had been placed at MMI, and that the Claimant’s primary goal was to return to 
work full duty.  As of July 28, 2011, the Claimant was apparently doing well but was 
not “doing anything at work”.  Exhibit G, BS 40.  By July 29, 2011, the Claimant was 
still complaining of shoulder pain and was requesting work conditioning because he 
“really needs to get back to FD [full duty] work in 2 wks.” Id., BS 139.   

29. Dr. Olsen’s report of February 29, 2012, included the Claimant’s pain dia-
gram which showed ongoing pain in the trapezius area of the Claimant’s left shoul-
der. Exhibit A, BS 2. Additionally, Dr. Olsen’s examination evidenced decreased 
sensation in the Claimant’s left hand, as well as in the left lateral deltoid. Exhibit A, 
BS 16.  Dr. Olsen also noted that the Claimant told him that he had a problem with 
overhead use of his shoulder which causes discomfort, and that the Claimant was 
having pain with intermittent symptoms when he evaluated him on February 29, 
2012. The Claimant described his shoulder problems as “nagging”.  Further, the 
Claimant’s shoulder is aggravated in cold weather, when reaching overhead and 
when pushing and pulling.  Id.   

30. DIME Dr. Stieg implicitly determined that the Claimant’s range of motion 
loss did not adequately establish the extent of the Claimant’s left shoulder impair-
ment.  Exhibit J, BS 177.  The Claimant’s functional impairment as delineated by the 
Claimant and Dr. Swarsen is found credible and the opinion of Dr. Olsen is rejected. 
Further, the rating of DIME Dr. Stieg has not been overcome by clear and convincing 
evidence.  

 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-
101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, af-
ter considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   

The Respondents bear the burden of overcoming the DIME by clear and con-
vincing evidence. 

The facts in a Workers’ Compensation case are not interpreted liberally in fa-
vor of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers’ Compensation case is decided on its merits.  Section 8-
43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the is-
sues involved. The ALJ has not addressed every piece of evidence that might lead 
to a conflicting conclusion, and has rejected evidence contrary to the above findings 



 

 

as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000). 
1. Shoulder Conversion  

A claimant is limited to a scheduled disability award if the claimant suffers an “in-
jury or injuries” described in Section 8-42-107(2), C.R.S.  Strauch v. PSL Swedish 
Healthcare System, 917 P.2d 366 (Colo. App. 1996); Martinez v. ICAO, W.C. # 4-692-
947 (ICAO 6/30/08).  Where a Claimant suffers an injury not enumerated in Section 8-
42-107(2), C.R.S., the Claimant is entitled to whole person impairment benefits under 
Section 8-42-107(8), C.R.S.   

In the context of Section 8-42-107(1), C.R.S.  the term “injury” refers to the mani-
festation in a part or parts of the body which have been functionally impaired or disabled 
as a result of the industrial accident.  Strauch v. PSL Swedish Healthcare System, su-
pra; Martinez v. Albertsons, W.C. # 4-692-947 (ICAO 6/30/08).  The determination of 
the situs of functional impairment is one of fact.   That issue is separate and distinct 
from the Claimant’s medical impairment rating.  In fact, upper extremity impairment rat-
ings contained in the AMA Guides may, or may not, be consistent with the scheduled 
injury ratings contained in Section 8-42-107(2), C.R.S.  See Mountain City Meat Co. v. 
Oqueda, 919 P.2d 246 (Colo.1996).   

The fact that the AMA Guides do not provide for a method to rate a particular 
condition as a whole person is not dispositive of whether the Claimant suffered com-
pensable functional impairment not enumerated on the schedule of impairments; and 
the ALJ may find functional impairment not listed on the scheduled of disabilities.  See 
Cordova v. Industrial Claims Appeals Office, 55 P.3d 186 (Colo. App. 2002). 

 Functional impairment need not take any particular form.  Accordingly, 
discomfort which interferes with the Claimant’s ability to use a portion of the body may 
be considered “impairment.”  Mader v, Popejoy Construction Co., Inc. W.C. No. 4-198-
489 (ICAO 8/9/96). aff’d,  Popejoy Construction Co., Inc. (Colo. App. No. 96CA1508, 
February 13, 1997) (not selected for publication) (Claimant sustained functional impair-
ment of the whole person where back pain impaired use of arm). 

As stated in Marie v. Jefferson County Sheriff’s Department, WC # 4- 260-536, p. 
2 (ICAO August 6, 1998):  

Contrary to the respondent’s argument, impairment of the shoulder is not listed in 
the schedule of disabilities.   Further, the “loss of an arm at the shoulder” is listed, but 
we know of no case and the Respondents cite none which holds that an impairment of a 
shoulder is the equivalent of the “loss of the arm at the shoulder.” 

 
Id. 
 
The Claimant has functional loss to his left shoulder, and the use of the Claim-

ant’s left shoulder is impaired.  The impairment of the shoulder inhibits the Claimant’s 
ability to reach overhead, sleep on his left side, and to carry objects on his left shoulder.  
The situs of Claimant’s functional impairment is not limited to “the arm at the shoulder.”  
Thus, the Claimant’s impairment is not on the schedule of impairment.   



 

 

According to Dr. Steig the Claimant sustained an impairment of 7% of the whole 
person for the injury to his left shoulder.  The situs of the Claimant’s functional impair-
ment is the Claimant’s left shoulder and his functional impairment is not limited to the 
“arm at the shoulder.”  Section 8-42-107(2)(a), C.R.S.  Claimant’s left shoulder impair-
ment is to be compensated as a whole person.  Section 8-42-107(8), C.R.S.   

The Claimant has sustained a functional impairment to the whole person due to 
his left shoulder injury.  Permanent partial disability should be calculated under Section 
8-42-107(8)(d), C.R.S., based upon 7% whole person rating. 

 
2.  OVERCOMING DIME RATING 
 

 Section 8-42-101(3.7) mandates that physicians rate injured workers’ im-
pairments following the AMA Guides.   

 A DIME’s physician’s findings concerning medical impairment are binding 
unless overcome by clear and convincing evidence.  Section 8-42-107(8)(b)(III), C.R.S. 
2006; Cordova v. Indus. Claim Appeals Office, 55 P.3d 186-90, 189 (Colo. App. 2002).  
Clear and convincing evidence means “evidence which is stronger than a mere ‘pre-
ponderance’; it is evidence that his highly probable and free from serious and 
substantial doubt.”  Metro Moving & Storage Co v. Gussert, supra, 914 P.2d at 414 
(citing CJI-Civ. 3d 3:2 (1988); DiLeo v. Kotlnow, 200 Colo. 119, 613 P.2d 318 (1980)).  
A party has met the burden or establishing that a DIME impairment rating is incorrect 
only upon demonstrating that the evidence contradicting the DIME is “unmistakable and 
free from serious or substantial doubt.”  Leming v. Indus. Claim Appeals Office, 62 P.3d 
1015, 1019 (Colo. App. 2002)(citing DiLeo v. Koltnow, supra). 

 The enhanced burden of proof imposed by § 8-42-108(b)(III), C.R.S., re-
flects an underlying assumption that the DIME, having been selected by an independent 
and unbiased tribunal, will provide a reliable medical opinion.  Qual-Med, Inc. v. Indus-
trial Claim Appeals Office, supra.  Since the DIME physician is required to identify and 
evaluate all losses resulting from the industrial injury as part of the DIME’s assessment 
process the DIME physician’s opinion regarding causation of those losses, including 
pain, is also subject to the same enhanced burden of proof.  Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961. P. 2d 590 (Colo. App. 1998).  

 To overcome DIME Dr. Stieg’s rating the Respondents were required to 
present clear and convincing evidence, i.e. evidence which is unmistakable and free 
from serious or substantial doubt.  De Leo v. Koltnow, 613 P.2d 318 (Colo. 1980).  Re-
spondents have not met this burden.   

Although medical providers, as reasonable professionals, may disagree, this dif-
ference of opinion alone does not constitute clear and convincing evidence.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. #4-380-560 (ICAP, November 17, 2000). 

The DOWC has issued Rating Tips.  The Rating Tips provide for an impair-
ment of 10% upper extremity for a distal clavicle resection.  Exhibit 6, BS 121.  DIME 



 

 

Dr. Stieg contacted Dr. Katherine Mueller and established that the Claimant was en-
titled to a 10% upper extremity rating for his distal clavicle resection.   

As a matter of law, the DOWC’s Rating Tips should be given weight and since 
these are the directives of the DOWC, they should be given deference.  See Maldo-
nado v. Celebrity Resorts Service, WC #4-647-849 (ICAO April 10, 2012); and Oritz 
v. Service Experts Inc., WC # 4-657-974 (ICAO January 22, 2009). 

The Respondents argue that they have shown that DIME Dr. Stieg was erro-
neous in applying the Rating Tips. However, to the extent that a DIME employs the 
Rating Tips, these tips may be relevant to an impairment rating. See Ortiz c. Service 
Experts, Inc., W.C. No. 4-657-974, January 22, 2009.  Exhibit 10, BS 134.  

In Ortiz, supra, Respondents argued that the ALJ erred in rejecting the opin-
ion of the DIME where another independent evaluating doctor had rated a claimant’s 
distal clavicle resection based on AMA Guides, Section 3.1j, as well as the DOWC’s 
Rating Tips.  Noting that the deference is given to the Director, ICAP stated that the 
“ALJ was entitled to give these impairment rating tips. . . the weight he considered 
appropriate under the circumstance.  It was the ALJ’s prerogative to weigh the evi-
dence and that the ALJ might have reached a contrary conclusion is immaterial on 
review.” Id., 136. 

The Ortiz court also rejected the argument that the ALJ had improperly de-
termined that the Claimant’s functional impairment was to the shoulder, not his arm. 
Here Dr. Swarsen described the situs of functional impairment as above the arm, 
and therefore not found on the schedule of impairments found at § 8-42-107(2), 
C.R.S.    

Although Dr. Olsen challenged DIME Dr. Stieg application of the AMA 
Guides, and the DOWC’s Rating Tips, he failed to persuasively demonstrate that the 
DIME rating was in error.  See Wackenhut Corp. v. Industrial Claim Appeals Office, 
17 P.3d 202, 204 (Colo. App. 2002); McLane Western v. ICAO, 996 P.2d 263 (Colo. 
App. 1999).  DIME Dr. Stieg’s report, along with the testimony of Dr. Swarsen, 
demonstrates Dr. Steig’s proper use of the AMA Guides and the Division’s Rating 
Tips.  Even though Dr. Olsen disagreed with the DIME’s rating conclusion, the ALJ 
finds that the evidence showed that DIME Dr. Stieg properly applied the AMA 
Guides structure and the Rating Tips.  Thus, the DIME’s opinion on both causation, 
and his 7% whole person rating stand.  See Section 8-42-106 (8)(c), C.R.S., (2000); 
Qual-Med, Inc. v. Industrial Claim Appeals Office, supra. 

 

ORDER 

 It is therefore ordered that: 

a. The Claimant has established that he has not suffered an injury subject to 
the schedule found at § 8-42-107, (2), C.R.S. 

b. Respondents have failed to overcome Dr. Stieg’s 7% whole person im-
pairment rating by clear and convincing evidence. 



 

 

c. Respondent shall pay Claimant permanent partial disability benefits based 
on 7% whole person impairment pursuant to § 8-42-108, C.R.S. 

d. Respondent shall pay to Claimant interest at the rate of 8% per annum on 
all amounts of compensation not paid when due.  

e. Any issues not determined in this decision are reserved for future determi-
nation. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 21, 2012 

 
Barbara S. Henk 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-665-039-01 

ISSUES 

 The issue for determination is permanent partial disability benefits.  

FINDINGS OF FACT 

1. On January 4, 2005, Claimant injured her knees when she tripped at work.  
 
2. On August 9, 2007, Dr. Sander Orent performed a Division sponsored inde-

pendent medical examination and concluded Claimant was not yet at maximum medical 
improvement. (Exhibit E). 

 



 

 

3. On June 1, 2009, Dr. Orent performed a follow-up Division IME and con-
cluded Claimant reached maximum medical improvement May 1, 2008, however, he al-
lowed for reconsideration in the event Claimant decided to proceed with sympathetic 
blocks to rule out CRPS. Dr. Orent rated Claimant with a 24% lower extremity impairment 
for the left side and a12% lower extremity impairment for the right side for range of motion 
loss. (Exhibit G). 

 
4. Claimant decided to proceed with the bilateral lumbar sympathetic blocks. 

On March 2, 2010, Dr. Floyd Ring evaluated Claimant and diagnosed sympathetically 
maintained pain but noted that Claimant “does not have ‘overt RSD’ as she has had a 
negative thermogram bone scan and QSART test.” (Exhibit J).  

 
5. On August 19, 2010, Dr. Orent performed a follow-up Division IME. Dr. 

Orent diagnosed CRPS because Claimant responded to the sympathetic block even 
though the diagnostic studies performed were negative for CRPS. Dr. Orent reaffirmed the 
May 1, 2008, maximum medical improvement date and Claimant’s 24% impairment of the 
lower extremity for the left side and a 12% impairment for the lower extremity of the right 
side. Dr. Orent rated Claimant with an additional 7% whole person impairment “loosely 
basing this on Page 106 of The Guides. Because we cannot identify specific nerves, I 
think it is reasonable to use the Episodic Neurologic Disorder 7% in that it is under control 
and most activities of daily living can be performed.” (Exhibit K). 

 
6. March 1, 2011, Dr. Scott Primack evaluated Claimant. Dr. Primack reported 

this is a very complex case. All laboratory/electrophysiologic testing was essentially unre-
markable. There may be a small caliber peripheral neuropathy, however, Dr. Primack rec-
ommended work up for that condition outside the worker’s compensation system. Dr. 
Primack also recognized some sympathetically maintained pain, however, he indicated 
that may be from the work injury or non-work related factors including a small caliber pe-
ripheral polyneuropathy. Finally, he indicated there are psychological factors playing a role 
in this case. (Exhibit L). 

 
7. On  June 11, 2012, Dr. Orent testified by deposition. Dr. Orent admitted that 

his diagnosis and rating of chronic regional pain syndrome (CRPS) is questionable be-
cause the diagnostic studies used to define CRPS were negative and because Dr. Floyd 
Ring concluded Claimant does not have CRPS. Instead, Dr. Ring diagnosed sympatheti-
cally mediated pain. Dr. Orent stated that a diagnosis of sympathetically mediated pain 
alone is not ratable. That is why he needed to diagnose CRPS. Dr. Orent felt the CRPS 
diagnosis was appropriate despite positive test results because Claimant responded to 
sympathetic blocks: 

 
Well, some people would make the argument, you shouldn't even be rating sym-

pathetically mediated pain, because we're not supposed to rate pain per se. I mean, 
that's one of the instructions that we get right at the outset of these Level II courses, is 
that we do not rate pain per se. So an argument could be made that if we're not making 
the diagnosis of CRPS, that she probably should not have an episodic neurologic disor-
der rating. But to me, I mean, there's a difference -- what we're trying to get at here is 



 

 

the spirit as well as the letter of this impairment rating process. And the fact that [Claim-
ant] did respond to these injections puts it in a little bit higher category than just sympa-
thetically mediated pain to me, or at least in a category such that this would require an 
impairment rating. 

 (Dr. Orent Deposition, Pp. 12, 13). 
 
8. Dr. Orent rated Claimant’s lower extremity condition and also rated CRPS. 

He admitted that his rating could be considered “double dipping”: 
 
You know, some people would say that that could be almost considered double-

dipping, because they don't like us to use both range of motion and – unless there is 
reason to do that. And I thought in her case there was reason to do that, because she 
had loss of range of motion, and she has, to me -- although, obviously, there is some 
gray here, CRPS based on her response to the injections.  

 Dr. Orent Deposition, P. 11).  
 
9. On July 3, 2012, Dr. Primack testified by deposition. Dr. Primack is on the 

teaching faculty of Colorado’s Level II accreditation program and also is currently the 
chairman of the shoulder task force. (Dr. Primack Deposition, P. 4). He confirmed that the 
AMA Guides does not provide a rating for CRPS or causalgia. Instead, the Division devel-
oped an Impairment Rating Tips form that allows rating CRPS using various methods. (Dr. 
Primack Deposition, P. 4). Dr. Primack confirmed that clinical examination and testing did 
not support a diagnosis of CRPS in this case because testing, including thermographic 
evaluation, infrared imaging, three-phase bone scan, x-rays and QSART, were essentially 
normal. (Dr. Primack Deposition. P. 5). The Division impairment rating tips for CRPS do 
not apply to rating sympathetic pain from the spinal cord and Level two doctors are not 
supposed to rate permanent impairment based upon pain complaints alone. (Dr. Primack 
Deposition, P. 7). A rating may be appropriate for small caliber fiber peripheral polyneu-
ropathy if specific nerves are identified. In this case no specific nerves were identified and 
you cannot rate on pain. (Dr. Primack Deposition, P. 8). Dr. Primack stated that Dr. Orent’s 
decision to rate impairment in this case was not correct: 

 
[B]ecause that is really saved for CRPS because there actually is a spinal cord 

injury loop. There is not a spinal cord injury loop for sympathetically-based pain… And 
clearly, for someone that may have a small caliber fiber peripheral polyneuropathy, then 
that’s peripheral, it’s not spinal cord. So you can’t loosely base it upon something unless 
you can really objectify it. 

 
This is more than simply a difference of opinion; Dr. Orent was incorrect. (Dr. 

Primack Deposition, P. 10).  
 
10. Dr. Orent’s opinion that Claimant’s response to the injections constitutes ob-

jective evidence that requires or supports an impairment rating is wrong because “an injec-
tion does not indicate that you have an impairment. An injection is an injection, that’s num-



 

 

ber one. Number two, in an injection, especially one such as a lumbar sympathetic block, 
there are two components to it. One is the objective part, where you see a needle go into 
the lumbar sympathetic chain under fluoroscopic guidance. That’s the only objective part. 
The response is purely subjective. So if you say, I feel better, or, I don’t feel better, that’s 
purely subjective… So the response, which is subjective, does not beget an impairment. 
That’s just going back to, you don’t rate pain.” (Dr. Primack Deposition, P. 12).  

 
11. Rating lower extremity range of motion impairment and rating for CRPS is 

double-dipping if the range of motion improved with a lumbar sympathetic block. (Dr. 
Primack Deposition, P. 13).  

 
12. Just because a doctor calls a condition CRPS is not sufficient to support a 

diagnosis of CRPS. “We’re a little bit more scientific than that… But when you really look 
at all of these tests, if there is profound CRPS, one of those test are going to be objec-
tive… Clinical signs alone does not make the diagnosis. There must be some type of ob-
jective support” and positive response to the sympathetic blocks is not objective support. 
(Dr. Primack Deposition, Pp. 22 - 24).  

 
13. The opinions of Dr. Primack are credible and persuasive. It is highly proba-

ble that the rating of Dr. Orent is incorrect.  
 
14. As a result of this compensable injury, Claimant has sustained an impair-

ment of 12% of the right lower extremity and 24% of the left lower extremity. The impair-
ment is to the knees.  
 

CONCLUSIONS OF LAW 
 

Burden of Proof 
 
 A claimant in a workers’ compensation claim has the burden of proving entitlement 
to benefits by a preponderance of the evidence. C.R.S. §8-43-201. Respondents have the 
burden of overcoming the Division independent medical examiner’s impairment rating by 
clear and convincing evidence. C.R.S. §8-42-107(8). Clear and convincing evidence is 
highly probable and free from serious or substantial doubt, and the party challenging the 
DIME physician’s findings must present evidence showing it highly probable that the DIME 
physician is incorrect. Metro Moving & Storage Company v. Gussert, 914 P.2d 411 (Colo. 
App. 1995). A fact or proposition has been proved by clear and convincing evidence if, 
considering all of the evidence, the trier of fact finds it to be highly probable and free from 
serious or substantial doubt. Metro Moving & Storage Company v. Gussert, supra.  
 
Permanent Partial Disability Benefits 
 
 Dr. Orent erred when he included a whole person rating for CRPS. 
 
 All physician impairment ratings shall be based on the revised third edition of the 
“American Medical Associations Guides to the Evaluation of Permanent Impairment” (AMA 



 

 

Guides). A physician shall not render a medical impairment rating based on chronic pain 
without anatomic or physiologic correlation. Anatomic correlation must be based on objec-
tive findings. C.R.S. §8-42-101(3.7).  
 
 “The value of the AMA Guides as the technical reference of choice for evaluating 
medical impairments … helps ensure that reports about the same individual from different 
observers are likely to be of comparable content and completeness and therefore may be 
more easily analyzed and compared.” (AMA Guides 1.0). The AMA Guides do not support 
a permanent impairment rating for CRPS. Instead, Department of Labor and Employment 
Division of Workers’ Compensation impairment rating tips recommend rating Complex 
Regional Pain Syndrome (CRPS - formerly known as Reflex Sympathetic Dystrophy or 
RSD) by using the spinal cord table (Table 1, page 109 of the AMA Guides) for 
determining impairment, however, peripheral nerve tables may also be used if the 
evaluator deems them more appropriate (Table 14, page 46; Table 51, page 77; Table 10, 
page 42 of the AMA Guides). In unusual cases where severe vascular symptoms cause 
additional impairment of activities of daily living, the physician may choose to combine 
additional impairment for the vascular tables with the neurological impairment. Range of 
motion should not be used as this would be accounted for in the neurologic portion of the 
rating. (Emphasis added). 
 
 In this case, Dr. Orent erred when he assigned a permanent impairment rating for 
CRPS because Claimant does not meet the requirements necessary for a diagnosis of 
CRPS. On March 2, 2010, Dr. Ring evaluated Claimant and diagnosed sympathetically 
maintained pain but noted Claimant “does not have ‘overt RSD’ as she has had a negative 
thermogram bone scan and QSART test.” Dr. Primack, who is on the teaching faculty of 
Colorado’s Level II accreditation program, agreed that CRPS cannot be diagnosed in this 
case for the same reasons; that clinical examination and testing did not support a 
diagnosis of CRPS. The Division impairment rating tips for CRPS do not apply to rating 
sympathetic pain present in this case especially because no specific nerves were identified 
and you cannot rate on pain. This is more than simply a difference of opinion; Dr. Orent 
was incorrect.  
 
 Respondents have shown that it is highly likely that the impairment rating of Dr. 
Orent for 7 % of the whole person is incorrect. The opinion of the DIME physician has 
been overcome by clear and convincing evidence.  
 
 Claimant has sustained an impairment of 12% of the right lower extremity and 24% 
of the left lower extremity. Claimant’s impairments are on the schedule of disabilities, and 
are not compensated as a whole person. Section 8-42-107(2)(w), C.R.S. 

 
  

ORDER 

 It is therefore ordered that Insurer shall pay Claimant permanent partial disability 
benefits based on impairments of 12% and 24% of the legs at the hip. Section 8-42-
107(2)(w), C.R.S.  



 

 

DATED: August 21, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-791-948 

ISSUE 

Whether Claimant has proven by a preponderance of the evidence that he is in-
capable of earning any wages and is entitled to receive Permanent Total Disability 
(PTD) benefits as a result of admitted shoulder and lower back injuries that he sus-
tained during the course and scope of his employment with Employer on October 24, 
2008. 

FINDINGS OF FACT 

 1. Claimant is a 49 year old male who began working for Employer in 1995 
as a mechanic and maintenance technician.  His job duties involved maintaining all 
warehouse forklifts, various other vehicles and pieces of equipment.  Claimant was also 
in charge of keeping records regarding maintenance of the forklifts, ordering parts and 
interacting with outside vendors. 

 2. On October 24, 2008 Claimant suffered admitted industrial injuries to his 
shoulders and lower back while attempting to remove a battery from a forklift.  Claimant 
was initially directed to Michael J. Ladwig, M.D. for an evaluation.  He diagnosed Claim-
ant with a lower lumbar strain and bilateral shoulder strains. 

3. Claimant continued to complain of shoulder and lumbar pain.  An MRI re-
vealed a SLAP tear involving the superior and anterior labrum.  On December 31, 2008 
Claimant was referred to Authorized Treating Physician (ATP) Gregory Reichhardt, 
M.D. for an examination.  Dr. Reichhardt noted that Claimant had impingement in the 
right and left shoulders. 

4. Based on symptoms of anxiety and depression Dr. Reichhardt referred 
Claimant to pain psychologist Ron Carbaugh, Psy.D.  Dr. Carbaugh evaluated Claimant 
on January 13, 2009.  He expressed concern that Claimant had personality traits or a 
coping style that affected his rehabilitation.  Dr. Carbaugh also noted that Claimant had 
a depressive disorder. 

5. On February 19, 2009 Claimant visited Michael Ladwig, M.D. for an exam-
ination.  An MRI of the lumbar spine revealed bilateral pars defects associated with ear-
ly spondylolisthesis of L5 and S1.  The condition resulted in a moderate, bilateral L5 
neural foraminal stenosis with a central disc protrusion at L2-L3. 



 

 

6. After Claimant underwent a right shoulder injection on March 11, 2009 Dr. 
Reichhardt referred him to Kosta Zinis, DO.  On May 13, 2009 Dr. Zinis performed an 
arthroscopic repair of Claimant’s left shoulder SLAP lesion. 

7. Claimant continued to experience lower back pain.  On October 13, 2009 
Claimant visited Nicholas Olsen, D.O. for his condition.  After reviewing a lumbar MRI, 
Dr. Olsen administered an L5-S1 epidural steroid injection that was non-diagnostic.  He 
also administered L5-S1 facet injections that provided minimal improvement. 

8. Claimant also continued to suffer bilateral shoulder pain.  An MRI of the 
left shoulder revealed a left shoulder partial thickness rotator cuff tear.  On July 2, 2012 
Armodios Hatzidakis, M.D. performed extensive debridement and arthroscopic removal 
of a fiber wire suture from the glenoid.  He also performed a left shoulder arthroscopic 
subacromial decompression and distal clavicle resection. 

9. Because Claimant continued to suffer depression, Dr. Reichhardt referred 
him to Spanish speaking psychologist Walter Torres, Ph.D.  Claimant underwent coun-
seling and Dr. Torres diagnosed him with depression.  Dr. Torres noted that Claimant 
would likely continue to be depressed as a result of his chronic physical condition. 

10. Dr. Reichhardt referred Claimant to psychiatrist Stephen A. Moe, M.D. for 
an evaluation.  On December 15, 2010 Dr. Moe diagnosed Claimant with major depres-
sive disorder.  He also noted that Claimant had a tendency to ruminate and worry.  Dr. 
Moe thus prescribed antidepressant Cymbalta.  Claimant subsequently continued to re-
ceive treatment from Dr. Moe and his mental health condition stabilized. 

11. Claimant continued to report lower back pain and was referred to Hugh 
McPherson, M.D. for an examination.  Dr. McPherson noted that Claimant had been di-
agnosed with spondylitic spondylolisthesis.  After reviewing Claimant’s lumbar MRI Dr. 
McPherson determined that Claimant was not an appropriate candidate for spine sur-
gery in the form of a lumbar fusion.  Because Claimant had not achieved a positive out-
come from his shoulder surgery Dr. McPherson determined that Claimant would proba-
bly not have a functional improvement or a decrease in pain from major spine surgery. 

12. On December 27, 2010 Claimant underwent an independent medical ex-
amination with Scott J. Primack, D.O.  Dr. Primack commented that he had adminis-
tered a BBHI-II evaluation to Claimant that demonstrated “significant psychosocial fac-
tors which are affecting his overall recovery.”  Based on a clinical examination, the 
BBHI-II evaluation and a review of medical records Dr. Primack determined that Claim-
ant had reached MMI for his left shoulder, right shoulder and lumbar spine injuries.  He 
noted that surgical intervention would not likely help Claimant because two previous 
surgeries had been unsuccessful.  Dr. Primack recommended a Functional Capacity 
Evaluation (FCE).  He did not believe that Claimant was PTD but would require perma-
nent work restrictions. 



 

 

13. On January 27, 2011 Claimant was terminated from employment with 
Employer.  He failed to use a safety harness while operating an order picker.  Dr. Torres 
noted that Claimant’s termination was a devastating psychological blow. 

14. On August 10, 2011 Dr. Reichhardt concluded that Claimant had reached 
Maximum Medical Improvement (MMI).  He assigned Claimant a 17% whole person im-
pairment for his lumbar spine, a 12% scheduled impairment for his right shoulder and a 
16% scheduled impairment for the left shoulder.  Dr. Moe had previously determined 
that Claimant had reached psychological MMI on June 21, 2011 and assigned a 5% 
psychological whole person impairment.  Combining all of the ratings, Claimant thus 
suffered a 34% whole person impairment.  Dr. Reichhardt imposed work restrictions that 
included occasional lifting, pulling, pushing and carrying not to exceed 20 pounds.  He 
also remarked that Claimant could only perform occasional overhead work, bending and 
twisting. 

15. On October 4, 2011 Claimant underwent an independent medical exami-
nation with Edwin M. Healey, M.D.  Dr. Healey agreed with Dr. Reichhardt’s diagnosis 
and that Claimant had reached MMI on August 10, 2011.  He assigned impairment rat-
ings for Claimant’s lumbar spine and shoulders.  Dr. Healey also concurred with Dr. 
Moe’s 5% whole person psychological impairment.  He thus assigned a combined 
whole person rating of 42%.  Dr. Healey recommended an FCE. 

16. On October 25, 2011 Dr. Torres released Claimant from his care.  He not-
ed that Claimant had significantly improved and was no longer oversleeping or com-
plaining of dark moods.  Claimant was also engaged with his family and no longer suf-
fered from social withdrawal. 

17. On October 26, 2011 Claimant underwent an FCE with Kyla Sands of 
Peak Form Physical Therapy.  Ms. Sands reported that Claimant clearly failed to give 
maximum effort.  The testing was significant for findings of symptom magnification and 
failure of validity criteria.  Because of the invalid results, Ms. Sands stopped the FCE.  
Ms. Sands was unable to make a recommendation regarding Claimant’s functional abil-
ity because of his inconsistent effort. 

18. On November 23, 2011 Claimant was again evaluated by Dr. Primack.  
Dr. Primack observed surveillance video of Claimant.  He concluded that Claimant’s flu-
id gait in the video contradicted the gait that he exhibited in the office.  After considering 
the FCE of Ms. Sands, the surveillance video and some of the psychological testing, Dr. 
Primack concluded that Claimant demonstrated symptom magnification.  He also delin-
eated the following work restrictions: lifting up to 40 pounds occasionally and 20 pounds 
frequently; no limitations for walking, sitting or driving; bending, stooping and twisting up 
to 10 times per hour and overhead reaching up to 10 to 15 times each hour.  Dr. 
Primack noted that Claimant was capable of returning to his work as a forklift mechanic. 

19. On December 26, 2011 Claimant underwent an FCE with Pat McKenna 
from OTR Resources.  Ms. McKenna testified that her FCE was conducted over one full 
day and two half days.  She concluded that Claimant had significant restrictions that 



 

 

were not in agreement with those provided by the treating and expert physicians.  Ms. 
McKenna determined that Claimant could not sit for more than 20-30 minutes, could not 
stand for more than 10 minutes, could not walk more than 10-20 minutes, can only drive 
for 20-30 minutes and could only perform the preceding activities for a total of 5 hours 
and 30 minutes.  Ms. McKenna also explained that Claimant could lift only negligible 
weights and had a very limited command of the English language.  However, Ms. 
McKenna’s limitations were inconsistent with the actual activities Claimant was able to 
perform while working for Employer in a modified capacity.  Furthermore, most of the 
limitations specified during the testing were based on Claimant’s subjective representa-
tions. 

20. On January 17, 2012 Katie G. Montoya conducted a vocational assess-
ment of Claimant.  She also testified at the hearing in this matter.   Ms. Montoya’s voca-
tional assessment included a review of medical records, an educational review, an as-
sessment of transferable skills and a labor market review.  She concluded that Claimant 
could obtain employment and earn wages in some capacity. 

21. After reviewing the medical records and FCE’s Ms. Montoya sought to as-
certain Claimant’s work restrictions.  She specifically noted that ATP Dr. Reichhardt im-
posed restrictions that permitted occasional lifting, pushing, pulling and carrying up to 
20 pounds.  Dr. McPherson limited Claimant to lifting 30 to 50 pounds, but imposed no 
limitations on walking, standing, sitting and machine operation.  Ms. Montoya deter-
mined that Claimant is considered an unskilled or semi-skilled worker who can function 
somewhere between the light and medium work classifications.  She identified various 
jobs that Claimant could perform.  The positions included house person, laundry worker, 
food preparation, office cleaning, some forklift operation, and production.  Ms. Montoya 
further noted that if Claimant had some ability to speak and communicate in English his 
job opportunities would expand.  She specifically remarked that food delivery driver po-
sitions might also be available if Claimant had some limited English skills. 

 22. Vocational rehabilitation counselor Lee White performed a vocational 
evaluation of Claimant.  He also testified at the hearing in this matter.  Mr. White re-
marked that Claimant is a 48 year old Mexican immigrant, has limited education, a lan-
guage barrier and a laboring work history.  He determined that Claimant is unable to 
earn any wages in any capacity and is thus PTD.  Mr. White based his opinion on the 
FCE of Ms. McKenna.  However, Mr. White did not rely on any of the work restrictions 
imposed by the treating physicians.  Moreover, he did not complete a job survey or at-
tempt to explore specific jobs that might be available. 

 23. On May 4, 2012 Ms. Montoya completed an updated vocational assess-
ment for Claimant.  She noted that Dr. Primack imposed work restrictions of lifting up to 
40 pounds occasionally and 20 pounds frequently.  Dr. Primack also did not limit Claim-
ant’s driving, sitting or walking.  Ms. Montoya reiterated that Claimant was capable of 
earning wages in the following positions: house person, laundry worker, food prepara-
tion worker, office cleaner, production worker and fork lift operator.  She also reiterated 
that, depending on Claimant’s English ability, he may be able to earn wages in the are-
as of food and pizza delivery. 



 

 

 24. There is additional evidence supporting Claimant’s ability to return to work.  
First, Claimant returned to a full time job with Employer following his injury.  Claimant 
was able to sustain his work for Employer from August 26, 2010 until he was terminated 
for reasons unrelated to his injury on January 26, 2011.  During the preceding period of 
time Claimant earned full wages, worked 40 or more hours per week and performed all 
the essential functions of his job besides the heavy lifting requirements.  Furthermore, 
Sarah Nowotny of Centennial Rehabilitation performed a job site evaluation on Decem-
ber 2, 2010 and considered the actual job Claimant was required to perform on a daily 
basis.  Ms. Nowotny confirmed through observations and interviews the nature of 
Claimant’s job duties and provided a detailed analysis of the numerous activities Claim-
ant performed.  Finally, Claimant’s supervisor James Atencio explained that Claimant 
was able to do all of his work with a helper who was assigned to do the heavy lifting.  
Mr. Atencio also noted that he observed Claimant engaged in lifting activities with his 
upper extremities on a daily basis.  Mr. Atencio also noted that Claimant spoke English 
at the warehouse, filled out forms in English, read and learned English manuals about 
new forklifts, communicated with outside vendors in English and was in the process of 
teaching his assistant how to speak Spanish. 

 25. Claimant has failed to demonstrate that it is more probably true than not 
that he is incapable of earning any wages in the same or other employment as a result 
of his industrial injuries.  Claimant initially suffered admitted industrial injuries to his 
shoulders and lower back.  On August 10, 2011 ATP Dr. Reichhardt concluded that 
Claimant had reached MMI.  He assigned Claimant a 17% whole person impairment for 
his lumbar spine, a 12% scheduled impairment for his right shoulder and a 16% sched-
uled impairment for the left shoulder.  Dr. Moe had previously determined that Claimant 
had reached psychological MMI on June 21, 2011 and assigned a 5% psychological 
whole person impairment.  Combining all of the ratings, Claimant thus suffered a 34% 
whole person impairment.  Dr. Reichhardt imposed work restrictions that included occa-
sional lifting, pulling, pushing and carrying not to exceed 20 pounds.  He also remarked 
that Claimant could only perform occasional overhead work, bending and twisting.  Dr. 
McPherson limited Claimant to lifting 30 to 50 pounds, but imposed no limitations on 
walking, standing, sitting and machine operation.  Dr. Primack delineated the following 
work restrictions: lifting up to 40 pounds occasionally and 20 pounds frequently; no limi-
tations for walking, sitting or driving; bending, stooping and twisting up to 10 times per 
hour and overhead reaching up to 10 to 15 times each hour.  An FCE produced invalid 
results and Ms. Sands was unable to make a recommendation regarding Claimant’s 
functional ability because of his inconsistent effort. 

26. Vocational expert Ms. Montoya determined that Claimant is considered an 
unskilled or semi-skilled worker who can function somewhere between the light and 
medium work classifications.  She identified various jobs that Claimant could perform.  
The positions included house person, laundry worker, food preparation, office cleaning, 
some forklift operation, and production.  Moreover, Claimant was able to sustain his 
work for Employer from August 26, 2010 until he was terminated for reasons unrelated 
to his injury on January 26, 2011.  During the preceding period of time Claimant earned 
full wages, worked 40 or more hours per week and performed all the essential functions 
of his job besides the heavy lifting.  Finally, Claimant’s supervisor James Atencio con-



 

 

firmed that Claimant was able to do all of his work with a helper who was assigned to do 
the heavy lifting.  He testified that he observed Claimant engaged in lifting activities and 
use of his upper extremities on a daily basis. 

27. In contrast, vocational expert Mr. White remarked that Claimant is a 48 
year old Mexican immigrant, has limited education, a language barrier and a laboring 
work history.  He determined that Claimant is unable to earn any wages in any capacity 
and is thus PTD.  Mr. White based his opinion on the FCE of Ms. McKenna.  However, 
Mr. White did not rely on any of the work restrictions imposed by the treating physicians.  
Furthermore, Ms. McKenna’s limitations were inconsistent with the actual activities 
Claimant was able to perform while working for Employer in a modified capacity.  Most 
of the limitations specified during the testing were also based on Claimant’s subjective 
representations.  Finally, Mr. White did not complete a job survey or attempt to explore 
specific jobs that might be available.  Accordingly, the record reflects that employment 
exists that is reasonably available to Claimant under his particular circumstances. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

4. Prior to 1991 the Act did not define PTD.  Weld County School Dist. RE-12 
v. Bymer, 955 P.2d 550, 553 (Colo. 1998).  Under the prevailing case law standard the 
ability of a claimant to earn occasional wages or perform certain types of gainful work 
did not preclude a finding of PTD.  Id. at 555.  A PTD determination prior to 1991 



 

 

“turned on the claimant’s loss of earning capacity or efficiency in some substantial de-
gree in a field of general employment.”  Id. 

5. In 1991 the General Assembly added a definition of PTD to the Act.  See 
§8-40-201(16.5)(a), C.R.S.  Under §8-40-201(16.5)(a), C.R.S. PTD means “the employ-
ee is unable to earn any wages in the same or other employment.”  The new definition 
of PTD was intended to tighten and restrict eligibility for PTD benefits.  Bymer, 955 P.2d 
at 554.  A claimant thus cannot obtain PTD benefits if he is capable of earning wages in 
any amount.  Id. at 556.  Therefore, to establish a claim for PTD a claimant shoulders 
the burden of proving by a preponderance of the evidence that he is unable to earn any 
wages in the same or other employment.  See §8-43-201, C.R.S. 

6. A claimant must demonstrate that his industrial injuries constituted a “sig-
nificant causative factor” in order to establish a claim for PTD.  In Re Olinger, W.C. No. 
4-002-881 (ICAP, Mar. 31, 2005).  A “significant causative factor” requires a “direct 
causal relationship” between the industrial injuries and a PTD claim.  In Re of Dicker-
son, W.C. No. 4-323-980 (ICAP, July 24, 2006); see Seifried v. Industrial Comm’n, 736 
P.2d 1262, 1263 (Colo. App. 1986).  The preceding test requires the ALJ to ascertain 
the “residual impairment caused by the industrial injury” and whether the impairment 
was sufficient to result in PTD without regard to subsequent intervening events.  In Re 
of Dickerson, W.C. No. 4-323-980 (ICAP, July 24, 2006).  Resolution of the causation 
issue is a factual determination for the ALJ.  Id. 

7. In ascertaining whether a claimant is able to earn any wages, the ALJ may 
consider various “human factors,” including a claimant's physical condition, mental abil-
ity, age, employment history, education, and availability of work that the claimant could 
perform.  Bymer, 955 P.2d at 556; Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. 
App. 1999).  The critical test, which must be conducted on a case-by-case basis, is 
whether employment exists that is reasonably available to the claimant under his partic-
ular circumstances.  Bymer, 955 P.2d at 557.  Ultimately, the determination of whether a 
Claimant suffers from a permanent and total disability is an issue of fact for resolution 
by the ALJ.  In Re Selvage, W.C. No. 4-486-812 (ICAP, Oct. 9, 2007). 

8. As found, Claimant has failed to demonstrate by a preponderance of the 
evidence that he is incapable of earning any wages in the same or other employment as 
a result of his industrial injuries.  Claimant initially suffered admitted industrial injuries to 
his shoulders and lower back.  On August 10, 2011 ATP Dr. Reichhardt concluded that 
Claimant had reached MMI.  He assigned Claimant a 17% whole person impairment for 
his lumbar spine, a 12% scheduled impairment for his right shoulder and a 16% sched-
uled impairment for the left shoulder.  Dr. Moe had previously determined that Claimant 
had reached psychological MMI on June 21, 2011 and assigned a 5% psychological 
whole person impairment.  Combining all of the ratings, Claimant thus suffered a 34% 
whole person impairment.  Dr. Reichhardt imposed work restrictions that included occa-
sional lifting, pulling, pushing and carrying not to exceed 20 pounds.  He also remarked 
that Claimant could only perform occasional overhead work, bending and twisting.  Dr. 
McPherson limited Claimant to lifting 30 to 50 pounds, but imposed no limitations on 
walking, standing, sitting and machine operation.  Dr. Primack delineated the following 



 

 

work restrictions: lifting up to 40 pounds occasionally and 20 pounds frequently; no limi-
tations for walking, sitting or driving; bending, stooping and twisting up to 10 times per 
hour and overhead reaching up to 10 to 15 times each hour.  An FCE produced invalid 
results and Ms. Sands was unable to make a recommendation regarding Claimant’s 
functional ability because of his inconsistent effort. 

9. As found, vocational expert Ms. Montoya determined that Claimant is con-
sidered an unskilled or semi-skilled worker who can function somewhere between the 
light and medium work classifications.  She identified various jobs that Claimant could 
perform.  The positions included house person, laundry worker, food preparation, office 
cleaning, some forklift operation, and production.  Moreover, Claimant was able to sus-
tain his work for Employer from August 26, 2010 until he was terminated for reasons un-
related to his injury on January 26, 2011.  During the preceding period of time Claimant 
earned full wages, worked 40 or more hours per week and performed all the essential 
functions of his job besides the heavy lifting.  Finally, Claimant’s supervisor James 
Atencio confirmed that Claimant was able to do all of his work with a helper who was 
assigned to do the heavy lifting.  He testified that he observed Claimant engaged in lift-
ing activities and use of his upper extremities on a daily basis. 

10. As found, in contrast, vocational expert Mr. White remarked that Claimant 
is a 48 year old Mexican immigrant, has limited education, a language barrier and a la-
boring work history.  He determined that Claimant is unable to earn any wages in any 
capacity and is thus PTD.  Mr. White based his opinion on the FCE of Ms. McKenna.  
However, Mr. White did not rely on any of the work restrictions imposed by the treating 
physicians.  Furthermore, Ms. McKenna’s limitations were inconsistent with the actual 
activities Claimant was able to perform while working for Employer in a modified capaci-
ty.  Most of the limitations specified during the testing were also based on Claimant’s 
subjective representations.  Finally, Mr. White did not complete a job survey or attempt 
to explore specific jobs that might be available.  Accordingly, the record reflects that 
employment exists that is reasonably available to Claimant under his particular circum-
stances. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order: 
 

1. Claimant’s request for PTD benefits is denied and dismissed. 

2. Any issues not resolved in this Order are reserved for future determina-
tion. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 



 

 

days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to Re-
view, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 21, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-792-774-03 

ISSUES 

The Respondents filed an Application for Hearing and Notice to Set on the follow-
ing issue: 

Reimbursement of all monies paid by virtue of reopening the settlement, includ-
ing monies paid to child support and prior counsel. 

 

FINDINGS OF FACT 

1. The Claimant was not given notice of the instant proceeding and the ALJ 
does not have personal jurisdiction to render an Order concerning the Claimant. 

2. To the extent that the Respondents seek to have the State of Colorado re-
imburse money paid by the Respondents for the Claimant’s child support lien, the State 
of Colorado was not given notice of the instant proceeding and the ALJ does not have 
personal jurisdiction to render an Order concerning the State of Colorado. 

3. Notice was sent to the * Law Firm and they appeared through counsel, *H, 
Esq., thus the ALJ has personal jurisdiction over the * Law Firm. 

4. The Claimant was previously represented by counsel through the * Law 
Firm.  The Respondents and the Claimant, through counsel, entered into a workers’ 
compensation settlement agreement (WC settlement) on February 24, 2011and the 
Claimant executed the settlement agreement on that date.  The agreement was ap-



 

 

proved by the Division of Workers’ Compensation on March 9, 2011.  The Claimant, as 
required under the Workers’ Compensation Act of Colorado (“The Act’), signed the doc-
uments before a notary public. 

5. Unbeknownst to the Respondents’ counsel and the * Law Firm, the Claim-
ant had been provided with a child support lien claimed by the Colorado Division of 
Child Support.   

6. Subsequent to the execution of the WC settlement, it was discovered that 
such child support lien did, in fact, exist and the Respondents, through their insurance 
carrier, were contacted by the Division of Child Support.  The lien in this matter was in 
excess of $10,000.00.  The WC settlement for this matter was $20,000.00.  

7. The State Department of Human Services sought payment of child sup-
port owed by the Claimant through a “Complaint” filed against the Respondents for fail-
ing to pay $10,000.00 of the WC settlement proceeds to the Child Support Division of 
the State of Colorado. 

8. As part of the WC settlement, the Claimant stated under oath that there 
were no child support liens and no outstanding liens.  The Claimant had counsel at the 
time of this misrepresentation. 

9. Upon discovering the WC settlement agreement was entered into under 
mistaken or misrepresented facts, the Respondents’ counsel notified the Claimant’s 
counsel at the time, *J, Esq.  Mr. *J indicated he was unaware of the child support lien.  
Mr. *J also informed the Respondents’ counsel that the settlement would have been dif-
ferent if he had so known.   

10. The Counsel for the Claimant, Mr. *J, indicated to the Respondents’ coun-
sel he would contact his client and return via telephone call.  The Claimant’s counsel did 
not do so, and the Respondents’ counsel attempted to contact the Claimant’s counsel 
several additional times.  Instead, the Claimant’s counsel moved to withdraw as counsel 
and such motion to withdraw was granted on April 15, 2011. 

11. The Claimant agreed to indemnify the Respondents should a lien exist, up 
to the amount of the lien paid by the Respondents. 

12. An Order was issued the Office of Administrative Courts on November 28, 
2011 that reopened the Claimant’s claim and voided the settlement agreement. 

13. The Respondents now seek reimbursement of all funds expended in the 
settlement as well as the child support paid to the State of Colorado, to include the fee 
earned by the * Law Firm. 

14. The Respondents cite no authority in the Workers’ Compensation Act of 
Colorado that gives the ALJ authority to order a law firm to be disgorged of its fee based 
upon the client’s fraudulent acts that are unknown to the law firm. 



 

 

CONCLUSIONS OF LAW 

1. The ALJ concludes that vis-à-vis the * Law Firm and the State of Colorado 
the ALJ lacks subject matter j u r i s d i c t i o n  over t h i s  claim. The   Division o f  
W o r k e r s  Compensation has no authority to require non-parties to repay proceeds 
paid from a settlement later deemed to be void.   The Respondents do not cite any 
statutory language that would empower the Division, and thus the ALJ, with this ex-
traordinary authority. 

2. The authority granted to the Division and to administrative law judges is 
limited to disputes arising out of articles 40 to 47 of the Workers' Compensation Act. 
C.R.S.  8-43-201.    Hearings  are  held  to  resolve  controversies  concerning issues  
arising  under  the  Act.    C.R.S.  8-43-207.    Because  the  Act  is  in derogation of 
the common law, an ALJ's authority under the act "may not be enlarged  by  con-
struction,  nor  its  application extended  beyond  its  specific terms."  Robinson v. 
Kerr, 355 P.2d 117,119-20 (1960). 

3. Respondents do not cite, and the Act does not contain language that al-
lows an ALJ to order a person, company, law firm or state agency to repay proceeds 
from a settlement if the settlement is later declared void.  T he only part of the statute 
that authorizes an ALJ to issue an order against parties other than a claimant or re-
spondents is the general penalties statute.  C.R.S. 8-43-304. 

4. Section 8-43-304(1) authorizes the Division to impose penalties for vio-
lations of the against "[a]ny employer or insurer, or any officer or agent of either, or 
any employee, or any other person who violates any provision of articles 40 to 47 of 
this title... or fails, neglects, or refuses to obey any lawful order made by the director or 
panel." 

5. Section  8-43-304(1)  was  interpreted  by the  Colorado  Supreme   
Court  in Dworkin, Chambers  & Williams,  P.C. v. Provo,  81 P.3d 1053 (2003).  In 
that case the Supreme Court held that the "penalty statute does not extend to the con-
duct of an attorney who merely acts in an advisory capacity in a workers compensa-
tion setting even if it could be proven that the attorneys acted with fraud or malice."  Id.  
at 1060. 

6. Even interpreted liberally, this statute does not authorize an ALJ to re-
quire a law firm to repay fees it took from the proceeds of a settlement that was later 
deemed void.   

7. As a general rule, "[an attorney] is under no duty to repay money 
which [the attorney] received on account of the judgment creditor and which [the attor-
ney] retains as payment for services... since [the attorney] received the money as a 
bona fide purchaser."   Restatement of Restitution § 74 comment h (1937). See 
Berger v. Dixon & Snow, P.C., 868 P.2d 1149, 1153 (1993). 

8. The facts show that * Law Firm was a bona fide purchaser when it took 
fees from the settlement.  The Respondents have not alleged, and the facts do not 



 

 

support, that * Law Firm had knowledge that the Claimant was subject to a child sup-
port lien.  In fact, the Claimant averred the exact opposite when he signed Exhibit A, 
the "General Release" attached to the settlement documents.   Therefore insufficient 
facts exist to establish that * Law Firm is liable for the return of fees earned during their 
representation of the Claimant. 

9. The Respondents cite no legal authority that would permit the ALJ to hold 
a law firm financially liable for their client’s conduct when the law firm is unaware of the 
client’s fraud.  

10. The Respondents cite no legal authority that would permit the ALJ to hold 
the State of Colorado financially liable for the return of the child support paid by the Re-
spondents. 

11. The ALJ concludes that the Respondents request for payment from the * 
Law Firm and from the State of Colorado must be denied and dismissed for lack of sub-
ject matter jurisdiction. 

12. The ALJ concludes that the Respondents request for payment from the 
Claimant and from the State of Colorado must be denied and dismissed for lack of per-
sonal jurisdiction. 

13. In the alternative, the ALJ concludes that the Respondents failed to estab-
lish by a preponderance of the evidence that their claim against the * Law Firm or the 
State of Colorado has been substantiated by the facts or supported by the law. 

ORDER 

 It is therefore ordered that: 

1. The Respondents’ claim against the * Law Firm is denied and dismissed. 

2. The Respondents’ claim against the State of Colorado is denied and dis-
missed. 

3. The Respondents’ may apply for hearing against the Claimant by provid-
ing an address where the Claimant may be served or by using the last known address 
in the OAC files. 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 



 

 

it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: August 22, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-713-652-02 

ISSUES 

Whether Respondents overcame the Division Independent Medical Evaluation (DIME) 
opinion on maximum medical improvement (MMI). 

FINDINGS OF FACT 

1. The Claimant experienced an admitted work-related injury on February 2, 
2007, when she pivoted and felt a pop in her left knee.  The Claimant underwent con-
servative care, but eventually a knee replacement was recommended by Dr. Kindsfater.  
On November 2, 2009, Dr. Hajek performed a unicondylar knee replacement to Claim-
ant’s left knee. 

 2. Subsequent to the operation by Dr. Hajek, Cathy Smith, M.D. placed the 
Claimant at maximum medical improvement on August 16, 2010, and provided her with 
a 12% lower extremity impairment rating.  At the time the Claimant was placed at maxi-
mum medical improvement, she continued to have complaints in her knee, and accord-
ing to Dr. Smith, Claimant “has decided that she does not wish to proceed with any fur-
ther injections in the knee, as recommended by Dr. Young.  She also states she is not 
interested in any further surgery to the knee.  I therefore feel there is nothing further to 
offer and that she is at maximum medical improvement.” Exh. 4 p 52. 

 3. The Claimant then underwent a DIME with Dr. Basow.  In his report of No-
vember 8, 2010, Dr. Basow stated the Claimant was not at maximum medical improve-
ment and recommended a repeat orthopedic evaluation and, if a total knee arthroplasty 
is recommended, should attain complete smoking cessation prior to surgery.  He stated 
that, “a 12-week trial of Chantix, combined with a behavioral tobacco cessation pro-
gram…should be considered.” Exh. 1 p 17. 



 

 

 4. The Respondents retained Peter Weingarten, M.D. to provide an orthope-
dic evaluation.  Dr. Weingarten agreed that Claimant was not at maximum medical im-
provement and recommended a knee replacement.  He also agreed that the Claimant 
would need to engage in weight loss and smoking cessation.  The date of Dr. 
Weingarten’s report was January 17, 2011. 

 5. The Respondents accepted that Claimant was not at maximum medical 
improvement and restarted TTD benefits. 

 6. Claimant failed to show up for her appointment with Dr. Smith on March 
29, 2011.  When the Claimant eventually saw Dr. Smith on April 18, 2011, Dr. Smith 
prescribed an evaluation with a dietician and an evaluation with a PCP to start a smok-
ing cessation program.  During that visit with Dr. Smith, the Claimant stated that she did 
not feel she could stop smoking until after her daughter’s surgery, which was to take 
place in August, 2011.  Although the Claimant was receiving TTD benefits, she again 
requested postponing the surgery to Dr. Smith in her visit on June 15, 2011. 

 7. The Claimant was seen at Brush Family Medical – Morgan County IM by 
Erin Stalker, FNP, to begin her weight loss and smoking cessation programs.  Although, 
in the addendum she again told Ms. Stalker that she was not willing to stop smoking un-
til after her daughter’s surgery in August, 2011.  

 8. On June 16, 2011, the Claimant did sign a Weight Loss Management and 
Smoking Cessation Contract with Brush Family Medical – Morgan County, which listed 
her goal as follows:   “Weight loss goal by September 30, 2011:  40 pounds,” and the 
smoking cessation program goal was:  “Smoking Cessation Goal:  nicotine-free by 
9/30/11.” Exh. C pgs 49-50. 

 9. Ms. Stalker’s report of July 19, 2011 states:  “She has not made any at-
tempts to stop smoking as of yet.”  On that visit, she had lost five pounds from her pre-
vious visit. Exh. C p 43.  On the August 2, 2011 visit, Ms. Stalker noted that the Claim-
ant had gained one pound since the last visit and had not yet filled her Wellbutrin pre-
scription.  Claimant was to begin documenting her tobacco usage, although she stated 
she was down to one pack per day from one and one-half packs per day. Exh. C p 38.  
On August 2, 2011, Dr. Smith stated that the Claimant was at maximum medical im-
provement and:  “The smoking cessation program and weight loss program can be 
done as maintenance once she starts these programs in preparation for the surgery.” 
Exh. B p 22. 

 10.  When the Claimant was seen by Ms. Stalker on August 16, 2011, she did 
not bring her logs, although it was documented she lost five pounds since her last visit 
and would continue working on her smoking cessation, although she was continuing to 
smoke one pack per day. Exh. C p 36. 

 11. On August 25, 2011, the Claimant was seen by Dr. Smith and indicated 
that her daughter’s surgery was going to be postponed until the spring and, therefore, 
she would like to get the surgery done later this fall.  Exh. B p 19.  Claimant was seen 



 

 

by Ms. Stalker on August 30, 2011, and stated she was continuing to smoke one-half a 
pack per day, and she had lost one pound from her previous visit.  Ms. Stalker saw the 
Claimant again on September 14, 2011, at which time she had lost one pound and re-
ported that she was now smoking eighteen to nineteen cigarettes per day. Exh C p 23.  

 12.  The Claimant was seen by Ms. Stalker on September 29, 2011, one day 
before her contract for losing weight and stopping smoking had expired, at which time 
she had lost two pounds from the previous visit and was smoking seventeen to eighteen 
cigarettes per day.  The Claimant was seen again by Ms. Stalker on October 11, 2011, 
at which time the note states, “progress is very slow.”  She had gained one pound from 
the previous visit and was still smoking seventeen to nineteen cigarettes per day.  Exh. 
C p 11.  The Claimant was seen by Dr. Smith on November 2, 2011, at which time Dr. 
Smith notes, “she has only lost 10 pounds, which is well below the projected goal of 30 
pounds by the end of September, despite increasing phenteramin.  She also has been 
unable to decrease smoking to less than 18 cigarettes per day for several weeks, de-
spite taking Wellbutrin.”  Dr. Smith went on to note that the Claimant “feels that the re-
quirement for weight loss and smoking cessation is to be ‘mean’ and somehow deny her 
surgery.” Exh. B p 12.  The Claimant was seen the next day, on November 3, 2011, by 
Ms. Stalker, at which time she noted that the weight loss is very slow and that she saw 
no improvement in Claimant’s smoking cessation.   

 13. The Claimant was seen by Dr. Smith on December 12, 2011, at which 
time she stated that her weight was 228 pounds, which was up one pound, and, there-
fore, “she has had no weight loss in six weeks.  As far as smoking cessation is con-
cerned, she has been able to decrease to twelve cigarettes per day from eighteen ciga-
rettes per day at the time of the last visit.”  Dr. Smith went on to state, “We discussed 
her problems with continued weight loss and smoking cessation, and that she has not 
met Division of Workers’ Compensation Guidelines for the weight loss program, i.e., ten 
pounds weight loss in four and a half months.  We discussed aging the evidence-based 
reasons for the weight loss and smoking cessation before proceeding with surgery, es-
pecially in light of the fact that she has already had poor outcome for the three previous 
surgeries.”  Exh. B p 8. 

 14. The Claimant had a follow-up DIME with Dr. Basow on January 9, 2012.  
Dr. Basow still felt the Claimant was not at maximum medical improvement because 
she had not had her surgery.   

 15. The Claimant was examined by Tashof Bernton, M.D., who provided an 
opinion in a report dated February 10, 2012, that the Claimant was at maximum medical 
improvement.   On February 10, 2012, Dr. Bernton opined, “The patient has had a med-
ically supervised program of weight loss and smoking cessation for a period of eight 
months, including use of pharmacologic agents including phentermine for weight loss, 
Wellbutrin, and a trial of nicotine patch for smoking cessation.  Despite this, she has lost 
no weight and has not stopped smoking.” Exh. A pgs 7-8.   He noted that a trial of eight 
months of attempted weight loss and smoking cessation is sufficient to determine that 
the patient is not at this point committed to the follow through with those recommenda-
tions. 



 

 

 16. Dr. Bernton further opined:  “She was found on Division Independent Med-
ical Examination by Dr. Basow to be not at Maximum Medical Improvement because 
she hasn’t lost weight and she hasn’t stopped smoking.  This is nonsensical and medi-
cally inappropriate.  Smoking cessation and weight loss require commitment and moti-
vation on the part of the patient.  The patient’s psychological profile clearly indicates 
high symptoms dependency and low opinion of the medical profession which are likely 
to dramatically interfere with compliance with any medical regimen. . .  The logic of Dr. 
Basow’s evaluation would indicate that if the patient never loses weight and never stops 
smoking, she will never reach Maximum Medical Improvement, even over the next 20 
years.  That is clearly an unreasonable conclusion both logically and medically.”  Exh. A 
p 8.  

 17. It is found that the opinions of Dr. Smith and Dr. Bernton regarding the is-
sue of maximum medical improvement are credible and persuasive that the Claimant is 
at maximum medical improvement.  

 18. It is found that Dr. Basow’s opinion is overcome by clear and convincing 
evidence.  

 

CONCLUSIONS OF LAW 

1. The Act defines Maximum Medical Improvement as: 
[A] point in time when any medically determinable physical or mental impairment 

as a result of injury has become stable and when no further treatment is reasonably ex-
pected to improve the condition.  The requirement for future medical maintenance which 
will not significantly improve the condition or the possibility of improvement or deteriora-
tion resulting from the passage of time shall not affect a finding of maximum medical 
improvement.  The possibility of improvement or deterioration resulting from the pas-
sage of time alone shall not affect a finding of maximum medical improvement.  CRS 8-
40-201(11.5). 
 

2. CRS 8-42-107(8)(b)(III) and (c) provide that the determination of a DIME 
physician selected through the Division of Workers’ Compensation shall only be over-
come by clear and convincing evidence.  Clear and convincing evidence is highly prob-
able and free from serious or substantial doubt, and the party challenging the DIME 
physician’s finding must produce evidence showing it highly probable the DIME physi-
cian is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  A fact or proposition has been proved by clear and convincing evidence if, con-
sidering all the evidence, the trier-of-fact finds it to be highly probable and free from se-
rious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere dif-
ference of opinion between physicians fails to constitute error.  See, Gonzales v. Brown-
ing Ferris Indust. of Colorado, W.C. No. 4-350-356 (ICAO March 22, 2000). 

3. Dr. Bernton credibly and persuasively opined that the Claimant’s condition 
is stable and she is at maximum medical improvement.  Dr. Smith, her treating physi-



 

 

cian, agreed that Claimant is at maximum medical improvement and that her attempts 
to stop smoking and lose weight should be considered maintenance care.  Dr. Bernton 
also credibly and persuasively testified that Dr. Basow’s opinion was not only erroneous 
but illogical and nonsensical.  Dr. Smith stated that Claimant’s failure to lose weight was 
not consistent with the Division of Workers’ Compensation Guidelines.  From June 15, 
2011 through September 30, 2011, Claimant’s contract period, she made very little pro-
gress to lose weight and stop smoking.  She even reported that she thought she was 
being punished by having to lose weight and stop smoking.  Under Dr. Basow’s opinion, 
Claimant could remain not at MMI indefinitely.  Claimant cannot undergo surgery until 
she has lost weight and stopped smoking.  This can be accomplished as maintenance 
care as opined by Drs. Bernton and Smith. 

 4. Respondents have produced clear and convincing evidence that Dr. 
Basow was incorrect and erroneous on the issue of MMI. 
 

ORDER 

 It is therefore ordered that: 

1. Respondents have overcome the DIME of Dr. Basow on the issue of max-
imum medical improvement and, therefore, the Claimant is at maximum medical im-
provement as of February 10, 2012, when Dr. Bernton opined she was at MMI.  

 2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 22, 2012 
Barbara S. Henk 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-836-519-01 



 

 

 
ISSUES 

 
 Did respondents prove by a preponderance of the evidence that claimant did not 

sustain a compensable injury on September 14, 2010? 
 Did respondents prove by a preponderance of the evidence that insurer’s petition 

to terminate compensation should be prospectively granted because insurer improvi-
dently filed general admissions of liability? 

 Did claimant prove by a preponderance of the evidence that insurer’s petition to 
terminate should be denied based upon the doctrine of issue preclusion? 
 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates warehouse-type retail stores. Claimant's age at the time of 
hearing was 32 years. Claimant contends he sustained a compensable injury on Sep-
tember 14, 2010, while using a pallet jack to move a pallet stacked with dairy product 
(pallet incident). At that time, claimant had been working for employer for some 8.5 
years, most recently in the meat department of one of its stores. Claimant’s job duties in 
the meat department included stocking, assisting customers, unloading trucks, and 
general cleaning. 

Claimant has an apparent developmental syndrome with a history of congenital 
cardiac valvular abnormality, which required repair as an infant. Claimant has other 
congenital problems, including a learning developmental delay, decreased auditory acu-
ity, and underdevelopment of the bilateral thenar eminence. 

Claimant testified to the following pallet incident: Claimant used a pallet jack to 
retrieve a pallet stacked with product from the trailer of a truck.  Claimant pulled the 
loaded pallet jack out of the trailer onto the floor of the dock room. As claimant was pull-
ing the pallet jack across the floor of the dock room, it stopped and would not move. 
Claimant turned toward the pallet jack and applied more force, pulled the handle of the 
pallet jack side to side, and jerked on the handle, but the pallet jack would not budge. 
Claimant removed the pallet jack from beneath the pallet and placed a second pallet 
jack under the pallet.  Claimant pumped down the wheels of the second pallet jack but 
was unable to move the pallet jack until 2 coworkers assisted him by pushing on the 
pallet of product to get it moving. Claimant was then able to hunch over and pull the pal-
let jack to the cooler by himself.  Claimant described his injury as occurring as he was 
pulling on the pallet jack to get it moving.  Claimant felt his feet crumpled to the floor or 
crushed to the ground as he attempted to get the pallet jack moving. Claimant then ex-
perienced pain moving up from his feet into his knee, lower back, shoulder, and neck.    



 

 

Employer produced an electronic copy of in-store video depicting the pallet inci-
dent.  Claimant reviewed the video and agrees it accurately depicts the pallet incident 
that he claims caused his injury.  The initial time stamp on the video is 10:39 a.m.  
Claimant first comes into view on the video at 11:43: 29 a.m.  The pallet incident occurs 
at approximately 11:44:23 a.m.  Claimant is seen retrieving another pallet jack and plac-
ing it under the load at 11:44:30 a.m. Claimant leaves the area of surveillance at 
11:45:16 a.m.  The video contradicts claimant’s story about the pallet incident: The pal-
let does not become stuck, with the claimant attempting to move the pallet from side-to-
side.  Although he struggles some to get the pallet moving with the help of coworkers, 
claimant exhibits no evidence of pain behavior one might expect to see from an acute 
injury. Claimant’s appearance on the video fails to show any accident or claimant sus-
taining any injury during the pallet incident.   

Insurer admitted liability for claimant’s injury-claim, provided him medical bene-
fits, and has paid him temporary disability benefits, most recently under an Amended 
General Admission of Liability of April 21, 2011. On January 5, 2012, insurer filed a Peti-
tion to Modify, Terminate, or Suspend Compensation (Petition to Terminate) seeking to 
withdraw its admissions of liability as improvidently filed. Claimant filed an objection to 
the Petition to Terminate. 

Rosalinda Pineiro, M.D., is an authorized treating physician. Dr. Pineiro referred 
claimant to a number of medical specialists, who determined that he had a condition in-
volving severe stenosis at the C4-5 level of his cervical spine.  

The parties proceeded to hearing before Administrative Law Judge Ted 
Krumreich on September 30, 2011.  Claimant had filed a June 8, 2011, Application for 
Hearing with the Office of Administrative Courts, seeking a determination that neck sur-
gery recommended by A. Stewart Levy, M.D., was reasonable, necessary, and causally 
related to claimant’s admitted injury. On December 15, 2011, Judge Krumreich entered 
Findings of Fact, Conclusions of Law, and Order, denying claimant’s request for an or-
der requiring insurer to pay for the surgery.  Judge Krumreich entered the following or-
der: 

Claimant’s claim for medical benefits for a C4-5 cervical decompression and fu-
sion surgery is denied and dismissed. 

All matters not determined herein are reserved for future determination.    

Judge Krumreich’s findings of fact underlying his order are extensive and per-
suasive. There is no persuasive evidence otherwise showing that the parties litigated 
before Judge Krumreich either the issue of compensability or the issue involving insur-
er’s petition to withdraw its admissions of liability.  Absent a showing that the issue be-
fore Judge Krumreich is identical to an issue presented to the undersigned Judge, the 
doctrine of issue preclusion is inapplicable. 

On October 6, 2010, Physiatrist Jeffrey Wunder, M.D., evaluated claimant in 
consultation.  During his physical examination, Dr. Wunder found no tenderness or 



 

 

muscle spasm in the region of claimant’s cervical spine.  Claimant’s cervical mobility 
was normal and provoked no pain.  Spurling maneuver was negative, as was facet load-
ing.  Lumbar examination was completely normal, as was examination of the right knee.   
Dr. Wunder noted claimant’s significant congenital issues, the right clavicular malfor-
mation since birth, and the chronic longstanding atrophy in the thenar eminence on both 
sides, right worse than left.  Based on his examination, Dr. Wunder recommended a 
magnetic resonance imaging scan (MRI) of claimant’s cervical  spine to rule out Chiari 
malformation, syringomyelia, or other cervical pathology.  Dr. Wunder’s opined that, if 
present, such pathology likely would be non-occupational. Dr. Wunder further opined: 

In my opinion, there are significant psychosocial factors involving this patient’s 
presentation of symptoms.   

Claimant was unhappy with Dr. Wunder and requested insurer’s adjuster to as-
sign another physician. 

Claimant’s personal physician, Cory D. Carroll, M.D., evaluated him on Novem-
ber 1, 2010.  Dr. Carroll obtained a history that claimant had been working in the meat 
department until an injury in September. Claimant reported that he felt his muscles be-
come tight when working in a cooler.  Dr. Carroll told claimant that stress was causing a 
lot of his problems and that he should try to stay active and get outside to walk. 

On October 12, 2010, claimant underwent the cervical MRI ordered by Dr. 
Wunder. Scott Hompland, D.O., evaluated claimant on November 30, 2010, for a pain 
management consultation.  Dr. Hompland reviewed the MRI and noted it showed spinal 
stenosis, some disk protrusion at the C4-5 level, and patchy edema along the dorsal 
aspect of the cervical spine, the significance of which was unknown.  Dr. Hompland also 
noted the presence on MRI of moderately severe bilateral foraminal stenosis at the 
same level.  Dr. Hompland noted claimant had undergone extensive physical therapy 
treatment. Dr. Hompland also noted that claimant had difficulty explaining the location, 
character, and radiating patterns of his pain.  On physical examination, Dr. Hompland 
noted sensation was intact to light touch, temperature, and proprioception in the upper 
extremities in all dermatomes.  Dr. Hompland’s diagnoses included: Cervicalgia and 
posterior dorsal column edema, etiology unknown. Dr. Hompland recommended a refer-
ral of claimant to Indira S. Lanig, M.D., to rule out a possible spinal cord injury. 

On January 13, 2011, Dr. Lanig provided a comprehensive evaluation of claim-
ant. Dr. Lanig diagnosed a number of conditions, including compression of the spinal 
cord at the C5/C4 level of claimant’s cervical spine. Dr. Lanig did not provide an opinion 
on the causal relationship of this diagnosis to claimant’s alleged injury from the pallet 
incident on September 14, 2010.  Dr. Lanig did not review the in-store security video. 

Dr. Pineiro referred claimant to Physiatrist Rebekah Martin, M.D., for physical 
medicine and rehabilitation recommendations. Dr. Martin evaluated claimant on Febru-
ary 18, 2011.  Claimant described the pallet incident to Dr. Martin. Claimant explained: 
The pallet incident occurred when he was unloading a pallet jack from a truck.  When 
pulling the pallet jack backwards, it became stuck, and he was unable to move it.  



 

 

Claimant stated that he tried to yank the jack back, as well as from side to side, when 
he felt a sudden crunch sensation in his right knee and leg.  Claimant stated that he 
then pulled the jack into a cooler where he was left alone to unload it.  Claimant report-
ed that he again had difficulty moving the pallet jack and decided to walk away and 
leave it.  After examining claimant, reviewing medical records, and the reviewing in-
store security video, Dr. Martin opined: 

 
[Claimant] was found to have central canal stenosis at C4-5. This is due to both 

congenital stenosis and diffuse disc bulge. . . . I spent a great deal of time with the pa-
tient today doing a full evaluation as well as studying the video that included the pa-
tient’s injury and I do not find that there is a direct traumatic correlation between how the 
injury occurred and developing a cervical herniation.  I think that the patient’s cervical 
stenosis is an incidental finding.  At this time, the only abnormal finding on physical ex-
am is the positive Hoffman’s on the left.  This would not indicate myelopathy, and may 
actually be due to his developmental syndrome.   

Dr. Martin also opined: 
 
It is worth noting, that the likelihood of having multiple regions of injury from 

this mechanism of injury is very low. It is also important to note that the patient had a 
change in his department manager just prior to his injury.  It was noted in his records 
that he was not happy with the change in managers, therefore, his job satisfaction had 
decreased just before his injury. 

(Emphasis added). 

On March 4, 2011, Dr. Pineiro reviewed the video of the pallet incident and re-
ported: 

At this time, I cannot state with a degree of medical probability, seeing the video, 
if the patient’s cervical stenosis is caused by work or not. 

Ron Carbaugh, Psy.D., provided a pain psychology evaluation of claimant on 
March 31, 2011.  Based on his review of the records, consultation with claimant, and 
psychometric testing, Dr. Carbaugh opined: 

 
[T]he clear cut issue precipitating [claimant’s] physical complaints was a change 

in supervision at [claimant’s] place of employment. . . . With support from a supervisor, 
he was able to continue working; without that support, [claimant] is likely to have found 
the work setting quite stressful.  It appears that his solution to this was to report a 
work injury and continue to attempt to avoid work through his subjective symp-
tom complaints.   

(Emphasis added). 
 



 

 

Dr. Levy provided his neurosurgical evaluation of claimant on April 21, 2011.  Dr. 
Levy noted that claimant indicated on his pain diagrams extensive pain, numbness, and 
tingling in multiple regions around his body.  On neurologic examination Dr. Levy found 
good motor strength at 5/5 throughout all muscle groups of the upper and lower extremi-
ties, bilaterally, with no evidence of muscle atrophy or fasciculations. Dr. Levy found 
claimant’s muscle tone within normal limits and his sensation intact bilaterally.  Dr. Levy 
reviewed MRI films of claimant’s cervical spine and noted that the presumed contusion 
of his spinal cord appeared smaller on more recent MRI scans. Dr. Levy also noted that 
the dorsal location of the signal change presumed to indicate a spinal cord contusion 
was somewhat unusual for a cord contusion.  Dr. Levy recommended surgery. Dr. Levy 
neither provided an opinion on the causal relationship of these spinal cord findings nor 
reviewed the in-store security video.  For these reasons, Dr. Levy’s causation opinion is 
unpersuasive.  

Carlos Cebrian, M.D., performed an independent medical examination of claim-
ant on September 7, 2011.  Dr. Cebrian reviewed extensive medical and obtained a his-
tory from claimant where claimant told Dr. Cebrian that at the time of the pallet incident 
he felt “his feet were crushed to the ground” and his neck and back hurt “right away”.  
This Judge agrees with the finding of Judge Krumreich that these statements by claim-
ant to Dr. Cebrian are unsupported by the in-store video evidence.  

Respondents retained Anthony Dwyer, M.D., an orthopedic surgeon specializing 
in spine surgery to review claimant’s medical records and provide his medical opinion.  
Dr. Dwyer agreed with other physicians who reviewed the MRI of claimant’s cervical 
spine in diagnosing an underlying, preexisting congenital stenosis with small (3mm) pro-
truding disk material at the C4-5 level of his cervical spine.  Based solely upon his re-
view of the medical records, Dr. Dwyer initially determined that claimant sustained a 
strain-sprain injury to his cervical spine from the mechanism of injury claimant de-
scribed.  After watching the in-store video, Dr. Dwyer changed his opinion: The video 
showed no mechanism of injury sufficient to cause an injury to claimant’s cervical spine 
or to aggravate or worsen claimant’s underlying degenerative disease process in his 
cervical spine, i.e., the disease process including the 3mm disk herniation, myelopathy, 
or cervical stenosis. Dr. Dwyer opined that the pallet incident was insufficient to cause 
or contribute to claimant’s myriad other complaints, including complaints of lumbar spine 
pain, left-sided stomach pain, bilateral arm pain, knee pain, bilateral leg pain, head-
aches, stomach problems, facial pain, changed behavior, buttock pain, memory loss, 
difficulty thinking, and inability to sleep. Dr. Dwyer’s medical opinion was persuasive. 

At the time of his evaluation of claimant, Dr. Cebrian reviewed the in-store video 
with claimant present to identify himself and to discuss the mechanism of injury. Dr. 
Cebrian wrote in his report: 

In reviewing the video [of the pallet incident], there is no mechanism to explain 
[claimant’s] spinal cord contusion or myelomalacia, 3 mm disc herniation, lumbar spine 
complaints, right shoulder complaints or other widespread pain complaints. There was 
no flexion, extension, rotation, or lateral flexion of his neck that would lead to 
[claimant’s] pathology. There is no significant jerk of his right shoulder. In the ab-



 

 

sence of a medically probable cause, a particular effect cannot be attributed to said 
cause.  It is not medically probable that [claimant’s] cervical spine complaints have been 
caused, or substantially and permanently aggravated by his work on 9/14/2010. 

(Emphasis added). 

Based upon his review of the medical record evidence and upon his physical ex-
amination of claimant, Dr. Cebrian diagnosed a number of non-work-related conditions, 
including: 

Non-physiologic and nonconforming presentations reflected herein, with a differ-
ential diagnosis of somatoform disorder, pain disorder and psychological factors affect-
ing physical condition.  To this differential diagnosis list I would also include factitious 
disorder and although I do not suspect I cannot rule out malingering.  

(Emphasis added). Dr. Cebrian found no diagnosis he could relate to the pallet 
incident. 

Dr. Cebrian testified as an expert in the area of Occupational Medicine. Dr. 
Cebrian testified that claimant somewhat changed his story after he watched the in-
store video with Dr. Cebrian. Dr. Cebrian’s testimony concerning claimant’s activities on 
the in-store video was consistent and amply supported by testimony from Dr. Dwyer.  
Crediting the testimony of Dr. Cebrian as persuasive, the Judge finds it medically im-
probable that claimant’s activities on the in-store video caused, worsened, or reasona-
bly aggravated his underlying degenerative disease process in his cervical spine. Dr. 
Cebrian persuasively testified it is medically improbable that claimant’s activities on the 
in-store video during the pallet incident caused his need for medical care, prevented him 
from performing his regular work, or caused any permanent medical impairment.   

Respondents showed it improbable that claimant’s activities during the pallet in-
cident on the in-store video caused, worsened, or reasonably aggravated his underlying 
degenerative disease process in his cervical spine. Respondents further showed it im-
probable that claimant’s activities during the pallet incident on the in-store video caused 
his need for medical care, prevented him from performing his regular work, or caused 
any permanent medical impairment. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law: 

A. Issue Preclusion: 

Claimant argues that insurer’s petition to terminate should be denied based upon 
the doctrine of issue preclusion.  The Judge disagrees. 



 

 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  

Collateral estoppel, or issue preclusion, is a judicially created, equitable doctrine 
that operates to bar re-litigation of an issue that has been finally decided by a court in a 
prior action. Bebo Constr. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78, 84 (Colo.1999). 
Under the doctrine of issue preclusion, the findings of an administrative agency, acting 
in an adjudicatory capacity, may be binding on the parties in a subsequent proceeding if 
the agency resolved disputed issues that the parties had an adequate opportunity to liti-
gate. Dale v. Guar. Nat'l Ins. Co., 948 P.2d 545, 549 (Colo.1997); Md. Cas. Co. v. Mes-
sina, 874 P.2d 1058, 1061 (Colo.1994); Indus. Comm'n v. Moffat County Sch. Dist. Re 
No. 1, 732 P.2d 616, 620 (Colo.1987). Where issue preclusion applies, the final deci-
sion of an adjudicatory body on an issue actually litigated is conclusive as to that issue 
in a subsequent action. Indus. Comm'n, 732 P.2d at 620; Salida Sch. Dist. R-32-J v. 
Morrison, 732 P.2d 1160, 1163 (Colo.1987).  

Issue preclusion bars re-litigation of an issue if: (1) The issue precluded is identi-
cal to an issue actually determined in the prior proceeding; (2) the party against whom 
estoppel is asserted has been a party to or is in privity with a party to the prior proceed-
ings; (3) there is a final judgment on the merits in the prior proceedings; and (4) the par-
ty against whom the doctrine is asserted has a full and fair opportunity to litigate the is-
sue in the prior proceeding. Guar. Nat'l Ins. Co. v. Williams, 982 P.2d 306, 308 
(Colo.1999); Dale, 948 P.2d at 550; Maryland Cas. Co., 874 P.2d at 1061; Indus. 
Comm'n, 732 P.2d at 620; Salida Sch. Dist. R-32-J. 732 P.2d at 1163. Sunny Acres Vil-
la, Inc. v. Cooper, 25 P.3d 44, 50-51 (Colo. 2001). The doctrine serves to relieve parties 
of multiple lawsuits, conserve judicial resources, and promote reliance on the judicial 
system by preventing inconsistent decisions. Bebo Constr., 990 P.2d at 84.  

In the instant case, not all of the elements necessary to further the equitable pur-
poses of the doctrine of issue preclusion have been satisfied.  Specifically, the issues 
now before the court, while perhaps ancillary, are not identical to the issues previously 
heard and decided by Judge Krumreich.  Judge Krumreich expressly reserved all issues 
not decided by him for future determination. 

The Judge concludes that claimant’s affirmative defense based upon the doctrine 
of issue preclusion should be dismissed. 

 

B. Compensability: 

Respondents argue they have proven by a preponderance of the evidence that 
claimant did not sustain a compensable injury on September 14, 2010, and that their 
petition to terminate compensation should be prospectively granted because insurer im-
providently filed general admissions of liability. The Judge agrees. 



 

 

Insurer shoulders the burden of proving by a preponderance of the evidence 
grounds for allowing it to withdraw its admissions of liability on the basis that claimant’s 
injury is not compensable.  Section 8-43-201(1), supra. A preponderance of the evi-
dence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, nei-
ther in favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.       

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

An employer or insurer is not required to show why its admission was improvi-
dently filed in order to contest liability, Pacesetter Corp. v. Collett, 33 P.3d 1230, 1232 
(Colo.App. 2001). The Act creates a distinction between the terms “accident” and “inju-
ry”.  The term “accident” refers to an “unexpected, unusual, or undersigned occurrence.”  
See §8-40-201(1), C.R.S.  In contrast, an “injury” refers to the physical trauma caused 
by the accident.  In other words, an “accident” is the cause and an “injury” is the result.    
See City of Boulder v. Payne, 426 P.2 194 (1967).  No benefits flow to the victim of an 
industrial accident unless the accident results in a compensable “injury.” A compensable 
injury is one which requires medical treatment or causes a disability. 

Here, the Judge found respondents showed it improbable that claimant’s activi-
ties during the pallet incident on the in-store video caused, worsened, or reasonably ag-
gravated his underlying degenerative disease process in his cervical spine. Respond-
ents further showed it improbable that claimant’s activities during the pallet incident on 
the in-store video caused his need for medical care, prevented him from performing his 
regular work, or caused any permanent medical impairment. Respondents thus proved 
by a preponderance of the evidence that claimant did not sustain a compensable injury 
on September 14, 2010. 

The Judge reviewed the in-store video and found claimant’s appearance on the 
video fails to show claimant sustaining any injury during the pallet incident. Indeed, the 
video fails to depict any accident whatsoever. The preponderance of the medical evi-
dence supports that determination. Four physicians reviewed the in-store security video, 
two are authorized treating physicians (Dr. Pineiro and Dr. Martin), and two are inde-
pendent medical examiners (Dr. Dwyer and Dr. Cebrian).  Dr. Pineiro somewhat equiv-
ocated when she indicated that she was unable to state, within a reasonable degree of 



 

 

medical probability, whether the pallet incident on September 14, 2010, caused claim-
ant’s symptoms and complaints.   

Nonetheless, Dr. Martin determined it medically improbable that the September 
14, 2010, pallet incident caused claimant’s multiple symptom complex.  Spine specialist, 
Dr. Dwyer, persuasively testified it medically improbable that the pallet incident depicted 
on the video caused any injury, resulted in the need for medical treatment, resulted in 
any temporary disability, or resulted in any permanent medical impairment. Dr. Cebrian 
also testified it medically improbable that the pallet incident caused any injury, was suf-
ficient to require medical treatment, would cause any temporary disability, or would re-
sult in any permanent medical impairment.  

The Judge concludes that insurer’s Petition to Terminate should be granted, ef-
fective the date of this order and that claimant’s claim for workers’ compensation bene-
fits, not heretofore admitted, should be denied and dismissed. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order: 

 1. Insurer’s Petition to Terminate is granted, effective the date of this order. 

2. Claimant’s claim for workers’ compensation benefits, not heretofore admit-
ted, is denied and dismissed. 

3. Claimant’s affirmative defense based upon the doctrine of issue preclusion 
is denied and dismissed.  

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _August 22, 2012_ 

 
Michael E. Harr, 



 

 

Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-844-807-01 

ISSUES 

 The issue determined herein is permanent partial disability (“PPD”) benefits.  The 
parties stipulated to an average weekly wage of $800. 

 

FINDINGS OF FACT 

1. Claimant is 67 years old and has been employed as a ground equipment mechanic for 
the employer. 

2. Claimant suffered some previous neck pain and stiffness and received occasional 
chiropractic treatment.  October 30, 2007, x-rays of the cervical spine showed degener-
ative changes with mild narrowing bilaterally from C4 to T1.  X-rays taken on June 26, 
2008, showed the degenerative changes with moderate right foraminal narrowing from 
C3 to C7.  A July 30, 2008, magnetic resonance image (“MRI”) of the cervical spine 
showed degenerative changes and small disc bulges with canal narrowing at C5-6, plus 
multiple levels of bony foraminal narrowing, especially at C5-6. 

3. On January 27, 2009, claimant reported to his personal physician, Dr. Furr, that he had 
suffered neck pain for two to three weeks.  A February 19, 2009, MRI was unchanged 
compared to the July 30, 2008, study. 

4. In June 2009, claimant slipped and fell on a ramp while working for the employer in 
Wyoming.  He suffered loss of consciousness, but did not seek any treatment for inju-
ries and continued full duty work. 

5. On September 10, 2009, claimant suffered the admitted work injury in this claim.  A 
ground power unit fell from a jack while claimant was working under the unit.  The unit 
struck claimant’s upper body, apparently on his right shoulder as he moved out of the 
way.  Claimant’s head and neck also hit the ground.  Claimant suffered immediate 
symptoms of headache, chest pain, shoulder pain, and neck and upper back pain. 

6. On September 16, 2009, Dr. Raschbacher examined claimant, who reported the history 
of the accident and pain in his sternum, neck, and mid back.  Dr. Raschbacher diag-
nosed cervical strain, thoracic strain, and chondrosternal strain.  On examination, he 
noted mild C6-7 paraspinal muscle tenderness and pain at T3-4 extending to the 
paraspinal muscles.  He prescribed medications for the muscle spasms and referred 
claimant to Chiropractor Freuden. 



 

 

7. On September 29, 2009, Dr. Raschbacher reexamined claimant, who reported persis-
tent left periscapular and suprascapular pain extending into the left side of the neck, 
without any spasm.  He referred claimant to physical therapy. 

8. Claimant continued to work for the employer until he suffered a separate left hand injury 
on October 16, 2009. 

9. On October 22, 2009, Dr. Raschbacher reexamined claimant for the September injury 
and found persistent tightness in the midback and diffuse cervical muscle pain and in-
creased tone extending into the thoracic region.   

10. On October 29, 2009, Dr. Raschbacher again noted midback pain and referred claimant 
for physical therapy on the thoracic spine. 

11. On December 10, 2009, Dr. Raschbacher noted pain in the upper thoracic area, but no 
neck pain or spasm. 

12. On December 29, 2009, Dr. Raschbacher found trigger points in the thoracic muscula-
ture, but claimant denied any neck pain. 

13. On January 20, 2010, Dr. Raschbacher noted diffuse stiffness in the cervical spine and 
referred claimant for continuing chiropractic care.  Claimant’s condition improved and he 
again denied any significant restrictions or pain in the cervical spine. 

14. On April 5, 2010, Dr. Raschbacher reexamined claimant, who reported that he was 
improving, but he had problems lifting his right arm.  Dr. Raschbacher referred claimant 
for a MRI of the right shoulder.  The April 6 MRI revealed a full thickness tear of the su-
praspinatus and a labral tear.  Dr. Raschbacher then referred claimant to Dr. Motz for 
treatment of the shoulder.  Dr. Motz recommended surgery, but claimant wanted to de-
lay the surgery for a few months. 

15. On January 12, 2011, Dr. Motz performed surgery to repair the cuff and labral tears in 
the right shoulder.  Claimant was then off work for about five months due to the right 
shoulder surgery. 

16. On January 20, 2011, Dr. Raschbacher reexamined claimant, who denied any neck 
pain.  Dr. Raschbacher then included a diagnosis of “history of cervical spine.”  This ap-
pears to be a typographical error and Dr. Raschbacher intended to indicate a history of 
cervical “sprain” or “strain.” 

17. On February 24, 2011, Dr. Raschbacher referred claimant for massage therapy to 
attempt myofascial release of the right upper shoulder muscles.  He noted that claimant 
had significant pain in the area from his right occipital area to the trapezius. 

18. On March 18, 2011, Dr. Raschbacher reexamined claimant, who reported mild stiffness, 
but no pain, in his neck.  Claimant was referred to Chiropractor Gridley, who diagnosed 
secondary pain in the cervicothoracic spine and myogenic brachial plexopathy. 



 

 

19. After treating claimant, on April 26, 2011, Chiropractor Gridley discharged claimant and 
indicated that the plexopathy and myofascial adhesions were resolved. 

20. On June 10, 2011, Dr. Raschbacher reexamined claimant and determined that claimant 
was at maximum medical improvement (“MMI”).  Dr. Raschbacher reiterated that claim-
ant’s diagnoses were right rotator cuff tear, history of cervical spine, history of thoracic 
strain, and chondrosternal strain.  Dr. Raschbacher determined 7% impairment of the 
right upper extremity due to loss of shoulder range of motion.  He recommended post-
MMI medical followup treatment. 

21. On July 20, 2011, the insurer filed a final admission of liability for scheduled PPD bene-
fits based upon 7% of the arm and for post-MMI medical benefits. 

22. In the meantime, claimant returned to Dr. Raschbacher’s office and Nurse Practitioner 
Fanning noted that claimant had suffered a flareup of his symptoms after returning to 
work for the employer. 

23. On August 8, 2011, Dr. Raschbacher noted that claimant suffered pain in his right 
trapezius and in his glenohumeral joint.  On August 29, 2011, Dr. Raschbacher referred 
claimant for a repeat right shoulder MRI.  The September 12 MRI showed a full thick-
ness defect in the supraspinatus with retraction of the tendon. 

24. On September 19, 2011, Dr. Raschbacher reexamined claimant, who reported pain in 
his right lateral neck, trapezial, and scapular areas. 

25. October 10, 2011, X-rays of the cervical spine showed degenerative changes. 

26. On October 17, 2011, Dr. Zuehlsdorff examined claimant, who reported continuing pain 
in the right side of his neck.  Dr. Zuehlsdorff referred claimant for repeat MRI studies 
and for an electromyography/nerve conduction (“EMG”) study. 

27. The November 23, 2011, MRI of the cervical spine was unchanged.  The November 29, 
2011, EMG by Dr. Wunder showed only mild right carpal tunnel syndrome in the right 
wrist, but no cervical radiculopathy.  Dr. Wunder’s examination of the cervical spine re-
vealed no cervical tenderness. 

28. In the meantime, on November 14, 2011, Dr. Smith examined claimant, who reported 
that the chiropractic treatment had helped.  On examination, Dr. Smith found cervical 
strain patterns at C3-C5 with a mild thoracic strain as well.   
Dr. Smith performed osteopathic manipulation of the cervical, right shoulder, and scapu-
lar regions.  On November 21, 2011, claimant reported to Dr. Smith that he was better.  
Dr. Smith referred claimant to Dr. Zarou for osteopathic manipulation.  On January 6, 
2012, Dr. Zarou commenced treatment. 

29. On December 19, 2011, Dr. Stephen Lindenbaum performed a Division Independent 
Medical Examination (“DIME”).  Claimant reported a history of the June 2009 slip and 
fall and then the September 2009 injury in this claim, as well as the subsequent October 
2009 injury to the left hand.  On examination, Dr. Lindenbaum noted no spasm, but de-



 

 

creased range of motion of the cervical spine and the right shoulder and a normal neu-
rological examination.  Dr. Lindenbaum found crepitus in the right shoulder.  He agreed 
that claimant reached MMI on June 10, 2011.  Dr. Lindenbaum did not list any specific 
diagnoses, but determined that claimant suffered 9% impairment of the upper extremity 
due to loss of right shoulder range of motion.  Dr. Lindenbaum also determined 6% up-
per extremity impairment due to crepitus and pain in the right shoulder.  He combined 
these two ratings to determine 14% impairment of the upper extremity, which converted 
to 8% whole person. 

30. Dr. Lindenbaum determined 7% whole person impairment for the cervical spine disc 
disease, pursuant to Table 53, American Medical Association Guides to Evaluation of 
Permanent Impairment, Third Edition Revised.  Dr. Lindenbaum also determined 10% 
whole person impairment due to loss of cervical range of motion.  The DIME combined 
the cervical spine whole person ratings to determine 16% whole person impairment.  Dr. 
Lindenbaum then combined the 16% and 8% whole person ratings to arrive at 23% 
whole person impairment.  Dr. Lindenbaum then apportioned the 7% rating for the cer-
vical spine disc disease as preexisting the work injury.  He arrived at 16% whole person 
impairment due to the September 10, 2009, work injury. 

 
31. On January 16, 2012, Dr. Smith reexamined claimant, who reported pain mostly at the 

C7-T1 location.  Dr. Smith noted muscle spasms. 
 

32. Dr. Zarou continued to treat claimant with osteopathic manipulations.  On April 6, 2012, 
Dr. Zarou noted that claimant had improved shoulder and scapular pain, but he had 
mid-thoracic pain with compensatory cervical and lumbar dysfunction. 

 
33. On May 4, 2012, Dr. Fall performed an independent medical examination for respond-

ents.  Claimant reported a history of the June 2009 slip and fall, the September 2009 
injury, and the October 2009 injury to the hand.  Claimant explained that he hit his head, 
chest, and neck on the ground in the September 2009 accident.  She diagnosed a right 
shoulder contusion and then a rotator cuff repair as a result of the September 2009 inju-
ry.  She agreed that claimant was at MMI on June 10, 2011.  Dr. Fall measured 7% im-
pairment of the upper extremity due to loss of shoulder range of motion.  She also de-
termined that claimant was entitled to 5% additional impairment due to defects in the 
right shoulder.  She determined a total 12% upper extremity impairment, which she 
converted to 7% whole person.  Dr. Fall concluded that claimant did not suffer a cervical 
spine injury in the work accident and suffered only preexisting degenerative changes 
that were unchanged after the accident.  She thought that claimant suffered only sec-
ondary trapezial pain without any active trigger points.  

 
34. Dr. Fall testified by deposition consistently with her report.  She explained that she 

diagnosed only a right shoulder contusion because of the history that claimant provided 
to Dr. Raschbacher that he struck his right shoulder.  She admitted that claimant also 
reported a history of striking his head, neck, and chest on the ground.  She explained 
that she thought that claimant’s subsequent history to her was inconsistent with his ear-
lier history to other providers that he had just struck his right shoulder.  She thought that 
claimant had no mechanism of injury to the cervical spine, had no objective findings of 



 

 

cervical spine injury, and had only preexisting degenerative changes that were un-
changed.  Dr. Fall disagreed with the impairment rating by Dr. Lindenbaum.  She 
thought that claimant did not suffer a separate ratable injury to the cervical spine, but 
suffered only reactive myofascial pain.  She also disagreed that Dr. Lindenbaum could 
apportion out the 7% rating for the degenerative disc disease if claimant indeed had 
such impairment for the work injury.  She noted that, because claimant had no specific 
disorder impairment, he was not entitled to a rating for cervical range of motion loss.  
She was unsure if claimant’s myofascial pain was due to his shoulder, neck, stress, po-
sitioning, or other cause.  Dr. Fall admitted that she had a mere difference of opinion 
with Dr. Lindenbaum regarding the existence of a separate cervical spine injury, but she 
thought that Dr. Lindenbaum had made a clear error in apportioning out the specific dis-
order rating for the cervical spine.  She agreed that claimant’s mechanism of injury 
could cause a cervical spine injury and that it was possible that claimant’s neck pain in 
his initial examination post-injury was due to the work accident.  She disagreed that it 
was probable.  She thought that claimant’s chronic neck pain was a more plausible 
cause of his cervical spine pain.  She noted that some of the later medical records indi-
cated no continuing neck symptoms or findings.  She noted that Dr. Raschbacher had 
probably made a typographical error in his later diagnoses and that he intended to diag-
nose “history of cervical sprain.”  She admitted that she did not disagree with Dr. 
Raschbacher’s initial diagnosis of a cervical strain, but she did not think that the condi-
tion was permanent.   

 
35. Respondents have failed to prove by clear and convincing evidence that the DIME’s 

impairment determination for the cervical spine is erroneous.  Dr. Fall’s difference of 
opinion with Dr. Lindenbaum does not demonstrate that it is highly probable or free from 
serious or substantial doubt that the DIME’s cervical spine rating is erroneous.  The de-
layed diagnosis of the rotator cuff tear undoubtedly caused some delay in claimant’s 
claim and some confusion about the exact nature of his injuries.  Admittedly, some of 
the medical records seem to indicate that claimant’s neck pain and stiffness was re-
solved.  Other medical records, however, indicate that claimant continued to complain 
about neck symptoms.  He had considerable medical treatment for his cervical region 
as well as his right shoulder and thoracic region.  Although Dr. Raschbacher seems to 
indicate at MMI that claimant had only suffered a history of cervical sprain, the subse-
quent medical records do not bear out that claimant’s cervical injury had resolved.  Dr. 
Fall even admitted that some myofascial pain was expected with claimant’s right shoul-
der injury and surgery.  The record evidence does not demonstrate that Dr. 
Lindenbaum’s rating for the cervical spine disc disease was erroneous, even though a 
bit more explanation for the rating would have been helpful to all parties.  There is clear 
record support for the DIME’s determination of cervical spine impairment through loss of 
range of motion, whether that loss was due to aggravation of the preexisting disc dis-
ease or due to myofascial pain syndrome in the cervical spine.  Notably, claimant has 
not alleged that Dr. Lindenbaum erred by apportioning out the 7% whole person rating 
for the specific disorder of the cervical spine.  Consequently, claimant is entitled to the 
10% rating for cervical range of motion loss.   

 



 

 

36. Claimant has proven by a preponderance of the evidence that he suffered functional 
impairment not expressed on the schedule of disabilities, due to his right shoulder inju-
ry.  Claimant’s injury and his resulting functional impairment were proximal to the arm.  
Indeed, the crepitus was noted in the actual glenohumeral joint, which is proximal to the 
“arm.”  Claimant’s functional limitation involves his shoulder girdle musculature, includ-
ing his ability to move his entire upper extremity.  That functional limitation is not just lo-
cated at the arm distal to the glenohumeral joint.  Consequently, claimant is entitled to 
an 8% whole person award due to the right shoulder injury.  The parties did not dispute 
the DIME methodology of combining all cervical spine ratings with the 8% whole person 
rating due to the shoulder to arrive at 23% whole person impairment, from which the 7% 
specific disorder rating is apportioned.  Therefore, claimant is entitled to PPD benefits 
based upon 16% whole person impairment.  

 

CONCLUSIONS OF LAW 

1. Section 8-42-107, C.R.S., sets forth two different methods of compensating medical 
impairment.  Subsection (2) provides a schedule of disabilities and Subsection (8) pro-
vides a DIME process for whole person ratings.  The threshold issue is application of 
the schedule and this is a determination of fact based upon a preponderance of the evi-
dence.  The application of the schedule depends upon the “situs of the functional im-
pairment” rather than just the situs of the original work injury.  Langton v. Rocky Moun-
tain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish 
Health Care System, 917 P.2d 366 (Colo. App. 1996).  The heightened burden of proof 
in Subsection (8) applies only if the threshold determination is made that the impairment 
is not limited to the schedule.  Then, and only then, does either party face a clear and 
convincing evidence burden to overcome the rating of the DIME.  Webb v. Circuit City 
Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  In this claim, respondents 
agreed that claimant had functional impairment not expressed on the schedule of disa-
bilities.  Respondents agreed that claimant’s shoulder impairment was not on the 
schedule if claimant’s cervical spine symptoms were not a basis for permanent impair-
ment.  If claimant prevailed on the claim for PPD benefits for the cervical spine, re-
spondents disputed that the shoulder impairment was not on the schedule.  Conse-
quently, the usual sequence of analysis was reversed in this hearing. 

 
2. The whole person medical impairment determination of the DIME, including determina-

tion of causation, is binding unless overcome by clear and convincing evidence.  Sec-
tion 8-42-107(8), C.R.S.; see Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 
P.2d 590 (Colo. App. 1998); Cordova v. Industrial Claim Appeals Office, 55 P.3d 186, 
189-190 (Colo. App. 2002); Sholund v. John Elway Dodge Arapahoe,  W.C. No. 4-522-
173 (ICAO October 22, 2004); Kreps v. United Airlines, W.C. Nos. 4-565-545 and 4-
618-577 (ICAO January 13, 2005).  Cudo v. Blue Mountain Energy Inc., W.C. No. 4-
375-278 (Industrial Claim Appeals Office, October 29, 1999).  Respondents have a 
clear and convincing burden of proof to overcome the medical impairment rating deter-
mination of the DIME.  A fact or proposition has been proved by "clear and convincing 
evidence" if, considering all the evidence, the trier-of-fact finds it to be highly probable 
and free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 



 

 

P.2d 411 (Colo. App. 1995).  As found, respondents have failed to prove by clear and 
convincing evidence that the DIME’s impairment determination for the cervical spine is 
erroneous.  Consequently, claimant is entitled to the 10% rating for cervical range of 
motion loss.  Claimant did not dispute the DIME’s apportionment of the 7% whole per-
son rating pursuant to Table 53.   

 
3. As found, claimant has proven by a preponderance of the evidence that he suffered 

functional impairment not expressed on the schedule of disabilities, due to his right 
shoulder injury.  Consequently, claimant is entitled to an 8% whole person award due to 
the right shoulder injury.  The parties did not dispute the DIME methodology of combin-
ing all cervical spine ratings with the 8% whole person rating due to the shoulder to ar-
rive at 23% whole person impairment, from which the 7% specific disorder rating is ap-
portioned.  Therefore, claimant is entitled to PPD benefits based upon 16% whole per-
son impairment.  
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay to claimant indemnity benefits for all admitted periods based upon 
the stipulated average weekly wage of $800. 

2. The insurer shall pay to claimant PPD benefits based upon 16% whole person impair-
ment commencing June 10, 2011.  The insurer is entitled to credit for all compensation 
benefits paid to claimant after such date. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 23, 2012   /s/ original signed by:____________ 

Martin D. Stuber 
Administrative Law Judge 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred prep-
aration of a proposed decision to counsel for the Claimant, giving Respondents’ counsel 
3 working days after receipt thereof to file electronic objections as to form.  The pro-
posed decision was filed, electronically, on August 20, 2012.  On August 22, 2012, the 
Respondents  filed objections.   After a consideration of the proposed decision and the 
objections thereto, the ALJ has modified the proposal and hereby issues the following 
decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern compensability; if com-

pensable, medical benefits, average weekly wage (AWW), and temporary total disability 
(TTD) benefits from September 13, 2011 and continuing.   The Respondents raised the 
issue of “late reporting” by the Claimant.  The Claimant bears the burden of proof, by 
preponderant evidence on all issues except “late reporting,” wherein the Respondents 
have the burden by a preponderance of the evidence. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following Find-
ings of Fact: 
 
Preliminary Findings, Compensability and Medical 

 
1. The Claimant was employed by the Employer as a security guard. He had 

worked for the Employer for approximately 10 years as of the time of his injury on Au-
gust 30, 2010.  He is a 74 year old man who worked for the Employer doing security 
work, performing various jobs for the Employer. One of the jobs that he had done for the 
Employer on several occasions was guarding  _ Prototype cars. When he performed 
this job he would sit in a car for 12 to 13 ½ hours a shift for a week or ten days.  He 
would take his lunch to eat in the vehicle and would take bathroom breaks as needed.  
On August 30, 2010 Claimant was working in Dillon guarding vehicles.  
 

2. On August 30, 2010, the Claimant was assigned to watch _ Prototype ve-
hicles located in Dillon, Colorado to make sure that no one had access to or looked at 
the vehicles which were located at a hotel parking lot under canvas tarps, when he de-
veloped an acute deep vein thrombosis (DVT) in his left leg in the area behind his knee.   
 



 

 

 3.   The Claimant had previously guarded _ prototype vehicles both locally (in the 
Denver metro area) and remotely (outside of Denver).  When he was at a remote loca-
tion, the Employer rented vehicles for employee use.  When the job assignment was lo-
cal, the Claimant was allowed to use his own vehicle. 
 
 4.   On August 30, 2010, the Claimant was provided with a Chevy Malibu rental 
car for use on location.  He advised *M at the time he picked up the vehicle at the rental 
car agency that he had been provided with this type of car before and the front seat was 
very bothersome to him because the front seat of this vehicle would cut into the back of 
his legs and was very uncomfortable.  *M told the Claimant to change vehicles with *N 
the other Employer’s employee that was being sent to Dillon the next day.  The Claim-
ant worked from 6:30 PM at night on August 30, 2012 until 8:00 AM the next morning.    
 
 5. On August 30, 2010, the Claimant left Denver at 4:30 PM for Dillon and it 
took him approximately two hours to drive to Dillon. He checked into his hotel and im-
mediately left to begin his shift guarding the prototype vehicles at 6:30 PM.  
 
  6. During the work shifts, the Claimant was required to keep watch on the 
vehicles at all times.  The shifts for this assignment were 13 ½ half hours. The Claimant 
would park his rental vehicle at a location where he could see the vehicles without ob-
struction.  He took a thermos of coffee and his lunch which he would eat in the car.  He 
would take two breaks a shift to go to the bathroom but otherwise was sitting in the car. 
 
 7. On August 30, 2010, around 10:00 or 10:30 PM, the Claimant began to 
notice pain in his left leg in the area behind his left knee. The pain continued to increase 
and around 3:00 AM, the pain was so bad that the Claimant was unable to tolerate sit-
ting in the front seat of the Malibu and moved to the backseat of the vehicle where he 
could still see the cars but stretch his left leg out. 
 

8. The Claimant attributes the development of the clot to the uncomfortable 
seat in the Malibu rental car he had to work in on the night of August 30, 2010.  He had 
worked with this car before and found it uncomfortable.  He had advised his supervisor 
and was advised to change vehicles after his shift with the other Employer’s employee 
working with him. After driving two hours to Dillon and about four hours into his shift, the 
Claimant felt pain the back of his leg which continued to worsen over the night.  After 
about 7 or 8 hours into the shift, the Claimant moved to the back seat. He suffered from 
gout and believed his pain was related to gout.  He continued to work though the as-
signment treating the pain and swelling in his leg with gout medication. 
 
 9. Following the end of the Claimant’s shift on the morning of August 31, 
2010, he contacted *N to switch cars and he believed the pain in his left leg was “gout”. 
The Claimant had a pre-existing diagnosis of gout and took the medication that had 
been provided by his doctors for his gout throughout the remainder of the week. 
 
 10. The Claimant continued to work the assignment through Thursday Sep-
tember 9, 2010, and he slept the day of September 10, 2010 because he had been up 



 

 

all night and returned to Denver on Saturday morning September 11, 2010.  He re-
turned the rental car to Enterprise.   
 
 11.   The Claimant knew at the time he returned to Denver on Saturday that he 
was going to need medical care because of the pain and swelling in his left leg but he 
still believed it was gout and he was going to call his family physician at Rose Family 
Medicine for an appointment on Monday morning. 
 
 12.    The Claimant reported to the Employer on Monday morning September 13, 
2010, to provide his receipts and per diem reports.  When he turned in his receipts and 
showed his leg to *O, *O indicated that he needed to see a doctor and *O sent him to 
Concentra Medical Center.  The ALJ finds that the Claimant’s reporting clearly attributed 
his left leg condition to work.  Indeed, the Employer’s First Report of Injury admits a re-
porting date of September 13, 2010. 
 
 13. The Claimant’s testimony at hearing was highly persuasive, credible and 
un-impeached. 
 
 14.    On September 13, 2010, the Claimant was evaluated at Concentra Medical 
Center by Raymond Rossi, M.D.  The Claimant was complaining of left leg injury from 
sitting in a car for 13 1/2 hours. The Claimant indicated that he was required to sit in a 
Chevy Malibu. He noted that his left knee began to hurt and the left leg began to swell. 
The doctor indicated that there was “2+ pitting edema left knee.”  Dr. Rossi further indi-
cated that the venous duplex was positive for acute DVT (deep vein thrombosis) mid 
and distal femoral veins, popliteal vein, and left posterior tibial vein. Dr. Rossi was of the 
opinion that causality was determined to be > 50% given the mechanism of injury and 
present history.  Dr. Rossi was the Claimant’s authorized treating physician (ATP) at the 
time, and his opinion supports compensability of the aggravation of the Claimant’s DVT. 
 
 15.     Dr. Rossi sent the Claimant directly to the emergency room (ER) at Rose 
Medical Center.  Dr. Rossi provided work restrictions of no prolonged sitting greater 
than 2 hours, and to walk every 10 minutes.  The ALJ finds that Dr. Rossi’s referral to 
Rose Medical Center was within the chain of authorized referrals. 
 
 16.    The Claimant was seen at Rose Medical Center on September 13, 2010.  
He was complaining of lower extremity pain and swelling. He gave a history of the pain 
and swelling starting 7 days ago and is still present. He noted that he had a long car 
ride for work about 2 weeks ago and noticed swelling in the left leg afterwards but 
thought it was gout. Claimant indicated that it had worsened in the last week with in-
creased pain and pressure. Positive shortness of breath in last 48 hours that feels dif-
ferent than baseline. Claimant noted that he had an ultrasound today through work 
comp and was diagnosed with a DVT in left popliteal and femoral veins was sent by 
workers compensation to the ER. Claimant was diagnosed with    dyspnea, hypoxia like-
ly chronic, probable DVT proximal and distal left lower extremity; clinical picture does 
not suggest acute arterial occlusion, PE, or hypotension.  
 



 

 

17. Dr. Rossi and the ER treatment provider were also of the opinion that the 
more probable cause of the DVT was the prolonged static sitting on the job.   
  
 18.    Ronald J. Swarsen, M.D., and Alexander Jacobs, M.D., agreed that the lo-
cation of the Claimant’s DVT was in the left leg behind the knee in the back of the thigh 
immediately above the bend of the leg.  Beyond this agreement, Dr. Swarsen and Dr. 
Jacobs have a difference of opinion on causality, the credibility of which must be 
weighed. 
 
 19.    On September 14, 2010, Dr. Rossi provided the Claimant with prescriptions 
for Lovenox, Warfarin, (blood thinners) and indicated that the Claimant was on oxygen 
and not working “as he is medically unable to work.”  Dr. Rossi diagnosed the Claimant 
with left lower extremity (LLE) DVT and thought that the Claimant would be at MMI in 3-
6 months.   
 
 20.    On September 17, 2010, Dr. Rossi, indicated that the Claimant “has large 
proximal clot from sitting in small vehicle for several hours and was medically unable to 
work. “  This opinion support compensability and temporary total disability for a period of 
time.  Dr. Rossi indicated that the Claimant was restricted to no activity until INR is sta-
ble on oral medications.   
 
 21.   On October 22, 2010, the Claimant was evaluated at Concentra by Court-
ney Duggan, FNP (Nurse Practitioner), who noted “ongoing pain in left leg and that the 
left leg feels tired.  On physical examination there is marked swelling and decreased 
capillary refill on left, sensory deficit on left. “ Ms. Duggan diagnosed the Claimant with 
DVT of the LLE, numbness left foot, arterial insufficiency of the left leg. 
 

22.    Following the October 22, 2010 appointment, the Claimant received a call 
from Concentra indicating that the workers compensation carrier was denying authoriza-
tion for any further medical care and treatment for the DVT.  According to the Claimant, 
he had Medicare and Concentra would not accept his insurance or treat him any further.  
Because the Claimant needed ongoing medical care for the DVT, he went to his family 
physician at Rose Family Medicine, the same facility that Dr. Rossi had previously re-
ferred the Claimant for ongoing care and treatment of the DVT.  The ALJ finds that 
Concentra and Dr. Rossi refused to treat the Claimant for non-medical reasons, thus, 
triggering the Claimant’s right of selection of another medical provider.  Having implicit 
notice of Concentra’s refusal to treat, based on non-medical reasons, the insurance car-
rier failed to designate another physician willing to treat the Claimant, until ten months 
later when it made a demand appointment with Dr. Rossi for a de facto IME for the pur-
pose of rating and a MMI determination. 
 
Independent Medical Examinations (IMEs) 
 
          23.    On November 10, 2010, the Claimant was evaluated by Ronald J. 
Swarsen, M.D., in an independent medical examination (IME) requested by the Claim-
ant.  Part of Dr. Swarsen’s expertise entails 10 years as a flight surgeon for United Air-



 

 

lines and a thorough familiarity with DVT and its causes.  Dr Swarsen provided a report 
which indicated that the Claimant had a history of the development of a DVT on August 
30, 2010.  He noted that the Claimant’s job in security required him to sit in vehicle for 
total of 13 ½ hours per shift per day.  He noted that while the Claimant was in Dillon for 
10 days to perform this job, the Claimant started to have symptoms during his shift on 
August 30, 2010, and noted swelling in his left leg.  Dr. Swarsen noted that the Claimant 
does not have a history of prior similar injuries or problems at the time he went to work 
for the Employer.   
 
          24.    Dr. Swarsen diagnosed the Claimant with DVT and persistent venous in-
sufficiency of the LLE, anti-coagulation therapy by history, chronic lymphocytic leukemia 
(CLL), and obesity. Dr. Swarsen is of the opinion that the Claimant’s DVT was, within a 
reasonable degree of medical probability, multifactorial, and that the Claimant’s CLL 
and polycythemia carry increased risk of DVT. Dr. Swarsen advised, however, that it is 
well known that prolonged sitting results in lower extremity stasis of blood flow and is a 
definitive risk factor for the development of DVT, even in individuals without the added 
risk factors of the Claimant. 
 
          25.    Dr. Swarsen is of the opinion that the Claimant’s prolonged sitting in his 
work vehicle, resulting in added stasis and decreased blood flow to the Claimant’s LLE, 
was the triggering factor for the Claimant’s extensive DVT -- not unlike the occurrence 
of DVT in airline passengers on long trips, which is also a well-known phenomenon.  It 
is Dr. Swarsen’s opinion that the DVT occurrence in the Claimant was the result of an 
aggravation of pre-existing condition and is related to the Claimant’s work.   The ALJ 
finds that Dr. Swarsen’s causality opinion is to a reasonable degree of medical probabil-
ity.  
 
 26.    Dr. Swarsen doubted that the Claimant would be able to return to baseline 
status due to the extent of the thrombosis, his underlying CLL, and his stature and that 
there will be some level of impairment.  Dr. Swarsen recommended that the Claimant 
avoid jobs requiring prolonged static positioning.  
 

27. Dr. Swarsen’s and Dr. Rossi’s conclusions are supported by the following 
facts which the ALJ finds persuasive:  

 
a. When the Claimant noticed his pain and swelling (on the        job); 
 
b.  The fact that the clot was acute in nature not chronic;  
 

 c.  The location of the clot behind Claimant’s left knee.   
  
 
 28.    Dr. Jacobs performed an IME, at the request of the Respondents, on Feb-
ruary 11, 2011. Dr. Jacobs is of the opinion that the Claimant’s DVT was not work- re-
lated nor was it caused by his pre-existing medical conditions.  The ALJ finds that Dr. 
Swarsen has more specific expertise in the causes of DVT than Dr. Jacobs.  Conse-



 

 

quently, the ALJ makes a rational choice to find Dr. Swarsen’s causality opinion more 
persuasive and credible than Dr. Jacob’s opinion.  

 
29. According to Dr. Jacobs, the location of the clot is significant as clots can 

develop anywhere. This clot developed where the stasis of his blood occurred at the 
bended knee as a result of sitting for long periods.  Dr. Jacobs describes a number of 
possible causes for the development of the clot, all of them non work related, but he 
does not provide a probable opinion of the triggering event of the August 30, 2010 clot. 
Indeed, Dr. Jacobs’ opinion that the aggravation of the Claimant’s DVT is based on 
speculation and conjecture, thus, undermining the foundations of his opinion, and en-
hancing the credibility and persuasiveness of Dr. Swarsen’s opinions.   
 
 30.     The Claimant has continued with problems with his left leg, including 
swelling and pain with prolonged sitting and standing.  He is taking medication for his 
DVT at this time. 
 
 31.     On August 3 and August 29, 2011, the insurance carrier made demand 
appointments for the Claimant to return to Dr. Rossi.  At this point, after Concentra and 
Dr. Rossi previously refused to treat the Claimant for non-medical reasons, Dr. Rossi 
became a de facto IME. 
 
 32.     Dr. Rossi released the Claimant at maximum medical improvement 
(MMI), on August 29, 2011 without impairment or restrictions.  The ALJ finds that Dr. 
Rossi’s opinions in this regard are significantly outweighed by Dr. Swarsen’s opinions, 
thus, Dr. Rossi’s latest opinion on MMI and no impairment is neither persuasive nor 
credible. 
 
Average Weekly Wage (AWW) 
 

33. At the time of the injury, the Claimant was being paid $12.00 per hour and 
worked for the Employer, at various times based upon work availability.   The ALJ finds 
that although the Claimant’s AWW would be much higher using the hours the Claimant 
actually worked at the time of his injury,  the Employer’s First Report of Injury admits an 
AWW of $480.00 per week. The respondent’s introduced actual wage records to argue 
for a lower AWW.  These records, however, are not representative of the contract-of-
hire and the need for the Claimant to be available for the Employer.  Consequently, the 
ALJ finds that the Claimant’s AWW is $480.00. 

 
Temporary Total Disability 

 
34. The Claimant has been unable to return to his job with the Employer be-

cause of the work-related aggravation of his DVT, and he has not worked from Septem-
ber 13, 2010 through Dr. Rossi’s date of MMI, August 29, 2011, both dates inclusive, a 
total of 351 days.  Additionally, the Claimant had not been released to return to work 
without restrictions, had not been offered modified employment, and had not earned any 
wages during this period of time.  The parties have reserved issues of ATP, however, 



 

 

for the purposes of this decision only, Dr. Rossi’s  MMI date of August 29, 2011, con-
trols unless overcome by A Division Independent Medical Examiner (DIME). 

 
 

Late Reporting Penalty Against the Claimant 
 

35. Respondent’s have requested penalties for failure to report the injury in a 
timely manner.   The Respondents have established that the Claimant failed to timely 
report his work-related aggravating injury until September 13, 2010.  As of September 
13, 2010, the Respondents had notice,  not only of the injury but that the doctors be-
lieved it was related to his work with the Employer.  The Claimant, however, did not 
miss work until September 13, 2010.   The written reporting requirement was satisfied 
by the admission of a September 13, 2010 reporting in the Employer’s First Report of 
injury, completed on September 14, 2010. 

 
Ultimate Findings 
 
 36. The Claimant has proven, by a preponderance of the evidence that he 
sustained a compensable aggravation and acceleration of his underlying DVT condition, 
with a date of last injurious exposure on August 30/31, 2010.  Indeed, he has proven 
that work-related factors to the exclusion of non-work related factors aggravated his 
DVT. 
 
 37. The Claimant has proven, by preponderant evidence that all of his medical 
care and treatment for the aggravation of his DVT was authorized, causally related, and 
reasonably necessary to cure and relieve the aggravated DVT. 
 
 38. The Claimant has proven, by preponderant evidence that his AWW is 
$480.00, thus, yielding a TTD rate of $320.00 per seek, or $45.71 per day for mathe-
matical convenience. 
 
 39. The Claimant has proven, by a preponderance of the evidence that he has 
been temporarily and totally disabled from August 31, 2010 through August 29, 2011, 
the MMI date assigned by the ATP, and possibly beyond if overcome by DIME. 
 
 40. The respondents have proven, by preponderant evidence a late reporting 
from August 30/31, 2010, through September 13, 2010, at which time the Employer 
acknowledged a reporting in the First Report of Injury. 
 
 41. The parties have agreed to reserve the issue concerning the Claimant’s 
present ATP. 

 
 
 

CONCLUSIONS OF LAW 
 



 

 

 Based upon the foregoing Findings of Fact, the ALJ makes the following Conclu-
sions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evi-
dence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals Of-
fice, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility deter-
minations that apply to lay witnesses apply to expert witnesses as well.  See Burnham 
v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, among 
other things, the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ testi-
mony and/or actions (this includes whether or not the expert opinions are adequately 
founded upon appropriate research); the motives of a witness; whether the testimony 
has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. Co. v. Cline, 
98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should con-
sider an expert witness’ special knowledge, training, experience or research (or lack 
thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the 
Claimant’s testimony was highly persuasive and credible, satisfying the above credibility 
assessment factors.  As further found, the opinions of Dr. Rossi and Dr. Swarsen on 
causal relatedness were more persuasive and credible than the opinions of Dr. Jacobs 
for the reasons specified in the Findings above, thus, supporting compensability. 
 
Compensability/Occupational Disease 
 
 b. An “occupational disease”   means a disease which results directly from 
the employment or the conditions under which work was performed, which can be seen 
to have followed as a natural incident of the work and as a result of t5he exposure oc-
casioned by the nature of the employment, and which can be fairly traced to the em-
ployment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Industrial Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, the aggravation of the Claimant’s DVT was directly 
caused by his employment with the Employer, with a date of last injurious exposure of 
August  30 / 31, 2010. 
 

c. A compensable injury or occupational disease is one that arises out of and 
in the course of employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of 
causation.  If an industrial injury or occupational disease aggravates or accelerates a 
preexisting condition, the resulting disability and need for treatment is a compensable 



 

 

consequence of the industrial injury. Thus, a claimant's personal susceptibility or pre-
disposition to injury does not disqualify the claimant from receiving benefits.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a com-
pensable new injury or occupational disease if the employment-related activities aggra-
vate, accelerate, or combine with the pre-existing condition to cause a need for medical 
treatment or produce the disability for which benefits are sought. § 8-41-301(1) (c), 
C.R.S. See Merriman v. Indus. Comm’n, 120 Colo. 400, 210 P.2d 448 (1949); Anderson 
v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health Laboratories v. Indus. Claim Ap-
peals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Indus. Claim Appeals Office, 
942 P.2d 1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal 
Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt 
v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, the Claim-
ant’s work activities on August 30/31, 2010, aggravated and accelerated his underlying 
DVT. 

 
Medical 
 
 d. To be a compensable benefit, medical care and treatment must be causal-
ly related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the work-related aggravation of his DVT.  Also, medical treatment 
must be reasonably necessary to cure and relieve the effects of the industrial occupa-
tional disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 
2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 
As found, all of the Claimant’s medical care and treatment, as reflected in the evidence, 
was and is reasonably necessary to cure and relieve the effects of the aggravation of 
his DVT. 
 

e. Under the provisions of Section 8-43-404 (5) (a) (I) (A), C.R.S., an “em-
ployer or insurer shall provide a list of at least two physicians or two corporate medical 
providers or at least one physician and one corporate medical provider, where available, 
in the first instance, from which list an injured employee may select the physician who 
attends said injured employee.”  Rule 8-2 (A) (1) – (2) of the Workers’ Compensation 
Rules of Procedure (WCRP), 7 CCR 1101-3, provides for the written list in compliance 
with Section 8-43-404 (5) (a) (I) (A).  Rule 8-2 (D) provides that if an employer fails to 
comply with Rule 8-21, the injured worker may select an authorized treating physician 
(ATP) of the worker’s choosing.  Additionally, if the physician selected refuses to treat 
for non-medical reasons, e.g., based on an insurance carrier’s denial of liability and the 
insurer fails to appoint an ATP willing to treat, after notice of the refusal to treat, the right 
of selection passes to the injured worker.  Weinmeister v. Cobe Cardiovascular, Inc., 
W.C. No. 4-657-812 [Industrial Claim Appeals Office (ICAO), July 10, 2006].  Also see 
Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. Univer-
sity Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988).  As found, the insurance 
carrier herein refused to treat for non-medical reasons and the Claimant returned to his 
primary care physician at Rose Medical Center, Andrew R. Meyer, M.D., who became 
the Claimant’s ATP at least through August 29, 2011.  



 

 

 
Average Weekly Wage 
 
 f. An AWW calculation is designed to compensate for total temporary wage 
loss.  Pizza Hut v. Industrial Claim Appeals Office, 18 P. 3d 867 (Colo. App. 2001). See 
§ 8-42-102, C.R.S.   As found, Claimant lost all wages from the Employer from August 
30 / 231, 2010 through August 29, 2011.   An ALJ has the discretion to determine a 
claimant’s AWW, including the claimant’s cost for COBRA insurance, based not only on 
the claimant’s wage at the time of injury, but also on other relevant factors when the 
case’s unique circumstances require, including a determination based on increased 
earnings and insurance costs at a subsequent employer.  Avalanche Industries, Inc. v. 
Clark, 198 P.3d 589 (Colo. 2008).  As found, the fairest gauge of the Claimant’s AWW is 
based on the contract-of-hire, reflected in the admission in the Employer’s First Report 
of Injury.  Consequently, the Claimant’s AWW is hereby established at $480.00. 
 
Temporary Total Disability 
 
 g.  To establish entitlement to temporary disability benefits, a claimant must 
prove that the industrial injury has caused a “disability,” and that he has suffered a wage 
loss that, “to some degree,” is the result of the industrial disability.  § 8-42-103(1), 
C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Disability from em-
ployment is established when the injured employee is unable to perform the usual job 
effectively or properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. 
App.1986).  This is true because the employee’s restrictions presumably impair his op-
portunity to obtain employment at pre-injury wage levels.  Kiernan v. Roadway Package 
System, W.C. No. 4-443-973 (ICAO, December 18, 2000).  There is no statutory re-
quirement that a claimant must present medical opinion evidence from of an attending 
physician to establish her physical disability.  See Lymburn v. Symbois Logic, 952 P.2d 
831 (Colo. App. 1997).  Rather, the Claimant’s testimony alone is sufficient to establish 
a temporary “disability.” Id.  Nonetheless, Dr. Swarsen’s opinion and restrictions, in ad-
dition to the Claimant’s testimony,  support the proposition that the Claimant was tempo-
rarily and totally disabled from August 30 / 31, 2010, through August 28, 2011, both 
dates inclusive, a total of 350 days. 
 
         h.        Once the prerequisites for TTD are met (e.g., no release to return to full du-
ty, MMI has not been reached, a temporary wage loss is occurring,  modified employ-
ment is not made available, and there is no actual return to work), TTD benefits are de-
signed to compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. 
Indus. Comm’n, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 
461 (Colo. App. 1990).  As found, the Claimant was sustaining a 100% temporary wage 
loss from August 30 / 31, 2010 through August 28, 2011,  both dates inclusive, a total of 
350 days. 

Late Reporting Penalties Against the Claimant 

          i.        Section 8-43-102 (1), C.R.S., provides that van employee who fails to re-
port an injury in writing (the Employer may do so in a First Report of Injury)  may lose 



 

 

up to one day’s compensation for each day’s failure to so report.  As found, the Claim-
ant failed to timely report from August 30 / 31, 2010 through September 13, 2010.  Alt-
hough the Respondents argue the this penalty should be exacted out of future benefits, 
to do so would undermine the wage replacement purposes of the Workers Compensa-
tion Act and be contrary to public policy.  The purpose of this penalty provision is to en-
sure that employers are not liable for indemnity benefits until they have notice of an inju-
ry and are given an opportunity to deal with it.  Consequently, it would only be appropri-
ate to penalize the Claimant herein through September 13, 2010. 

Burden of Proof 

            j.        The injured worker has the burden of proof, by a preponderance of the ev-
idence, of establishing the compensability of an industrial injury and entitlement to bene-
fits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 
(Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); 
Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the burden of 
proof is generally placed on the party asserting the affirmative of a proposition.  Cowin & 
Co. v. Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, or im-
probable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 (ICAO, March 20, 2002).   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. 
Cir. 2001). “Preponderance” means “the existence of a contested fact is more probable 
than its nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 
1984).  As found, the Claimant has sustained his burden with respect to compensability, 
medical benefits, AWW, and TTD through August 29, 2011.  The Respondents have 
sustained their burden with respect to late reporting penalties from August 30 / 31, 2010 
through September 13, 2010. 

ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents shall pay all of the authorized, causally related and rea-
sonably necessary costs of medical care and treatment for the compensable aggrava-
tion of the Claimant’s deep vein thrombosis (DVT), subject to the Division of Workers 
Compensation Medical Fee Schedule. 
 
 B. The Claimant is penalized one day’s indemnity benefits for each day’s 
failure to timely report the work-related nature of the aggravation of his DVT from Au-
gust 30 / 31, 2010 through September 12, 2010, both dates inclusive. 
 
 C. The Respondents shall pay the Claimant temporary total disability benefits 
at the rate of $320.00 per seek, or $45.71 per day, from September 13, 2010 through 
August 28, 2011, both dates inclusive, a total of 350 days, in the aggregate amount of 
$15, 998.50, which is payable retroactively and forthwith. 



 

 

 
 D. The Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due. 
 
 E. Any and all issues not determined herein, including the present authorized 
treating physician and temporary disability from August 29, 2011 and continuing are re-
served for future decision. 
 
 DATED this______day of August 2012. 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-453-01 

ISSUES 

The issues for determination are: 

1. Have the Respondents established a basis for withdrawal of their General 
Admission of Liability?   

2. Did the Claimant sustain a compensable injury on September 30, 2011?   

3. If so, is Claimant entitled to TTD benefits?   

4. If so, is Claimant entitled to medical benefits?   

 

FINDINGS OF FACT 

1. The Claimant was in the employ of Respondent-Employer on September 
30, 2011. The Claimant had been working for Respondent-Employer for several months 
as of September 30, 2011.   

2. The Claimant was employed as a Senior Facility Manager. 

3. On September 30, 2011 the Claimant was inspecting one of the buildings 
under his charge and was taking pictures of an overgrown weedy area at one of the 
property.  While doing this the Claimant slipped on some steps when he stepped on 
some of the overgrown weeds. 



 

 

4. The Claimant fell backwards and landed on his buttocks and elbow. As he 
slid down the steps felt a pulling sensation in his low back and a popping in his neck.   

5. After the fall, the Claimant sent an e-mail to *P of - REIT and the Claim-
ant’s supervisor, *Q. In the e-mail the Claimant told *P and *Q what had just happened 
to him in his fall.   

6. The accident happened on a Friday and the Claimant returned to work on 
the following Tuesday, October 4, 2011.   

7. Upon returning to work, the Claimant followed up regarding his fall with *P 
and *Q and also with the Respondent-Employer’s HR representative, *R, to document 
what had happened the previous Friday.   

8. The Claimant followed up on October 4, 2011, by sending e-mails to *P, 
*Q, and *R requesting information about filling out an accident report and the procedure 
that needed to be followed to do this.   

9. On October 4, 2011, the Claimant received a response from *Q telling him 
to follow the company reporting requirements.  The Claimant did that and sent a copy of 
the accident report to *P,  *Q, and *R.   

10. The next day, October 5, 2011, *R sent the Claimant a note telling him to 
contact the Respondent-Insurer, giving him the phone number for the Respondent-
Insurer and telling him to review his workers’ compensation packet for his state (Colora-
do).    

11. The Claimant called the Respondent-Insurer, pulled up the Colorado claim 
form for a workers’ compensation injury, filled it out, and duly reported his injury.   

12. On October 13, 2011, the Claimant heard back from the Respondent-
Insurer.   

13. On October 14, 2011, the Claimant sent an e-mail to the Respondent-
Insurer saying he contacted the five approved workers’ compensation doctors, but none 
of them practiced in Colorado Springs.   

14. On October 14, 2011, the Claimant informed the Respondent-Insurer he 
reached a doctor and wanted to go to The Spine Center, but they said they hadn’t been 
authorized yet by the Respondent-Insurer.   

15. Between September 30, 2011 and October 14, 2011, the Claimant was 
hurting in his low back and also his neck. 

16. The first medical practitioner the Claimant saw after his injury of Septem-
ber 30, 2011, was Joseph Mullen, PA-C, for Dr. Schwender at CCOM in Colorado 
Springs, Colorado on November 7, 2011.   



 

 

17. Claimant explained to Mr. Mullen the physical requirements of his job: lift-
ing up to 65 pounds, push/pull 65 to 100 pounds, drive up to 200 miles a day.   

18. The Claimant was given work restrictions on that date of a five pound lift, 
carrying restrictions, avoid repetitive lifting or bending, alternate sitting and standing po-
sitions, and not to drive over thirty minutes to and from work each day.      

19. The Claimant’s average weekly wage on the date of injury was $1,653.00 
a week.   

20. The Claimant testified that was able to see Mr. Mullen on a referral from 
Dr. Bee’s P.A. at The Spine Center.   

21. The Claimant had an MRI done before seeing Mr. Mullen on November 7, 
 2011.   

22. Mr. Mullen outlined the MRI findings in his November 7, 2011 report.   

23. The Claimant was unable to return to work November 3, 2011. He was 
terminated from work on November 10, 2011.   

24. The Claimant has not worked anywhere since November 3, 2011.   

25. The Respondent-Insurer filed a General Admission of Liability on Novem-
ber 4, 2011, admitting for medical only. 

26. The Claimant followed up with the medical care recommended by Mr. Mul-
len in that he got another MRI of the neck and took the recommended prescription.   

27. The Claimant next saw Mr. Mullen on November 15, 2011. On that visit 
Mr. Mullen was informed by the Claimant that he had lost his job.   

28. The Claimant on November 15, 2011, was again given work restrictions of 
no lifting over 20 pounds, 10 pounds carry restriction, and avoid repetitive bending or 
lifting.   

29. The Claimant testified that with these restrictions he could not do his job. 

30. On the November 15, 2011 visit, Mr. Mullen referred the Claimant to Dr. 
Lippert for an EMG of the upper extremity, physical therapy, and injections.   

31. The Claimant was never offered modified duty between September 30, 
2011 and November 10, 2011, when he was terminated, nor at any time after November 
10, 2011.     

32. The Claimant saw Mr. Mullen again on December 21, 2011.  At this time 
he had not yet seen Dr. Lippert for the recommended care because it was not yet ap-
proved.   



 

 

33. The Claimant continued with physical restrictions and was referred again 
to Dr. Lippert with new referral to Dr. Devanny or Dr. Labosky and Dr. Bee.   

34. The Claimant saw Mr. Mullen again on January 11, 2012.  As of January 
11, 2012, Mr. Mullen notes the Claimant has been getting physical therapy, had seen 
Dr. Labosky and Dr. Bee’s P.A.   

35. It was again recommended that the Claimant get lumbar epidural steroid 
injections.  His shots had not yet been approved. 

36. The Claimant continued to have physical restrictions and given restrictions 
December 21, 2011, to January 11, 2012, by Mr. Mullen.   

37. The Claimant received injections in his left elbow from Dr. Labosky and 
recommendations from Mr. Percy, Dr. Bee’s P.A., to get injections.       

38. The Claimant saw Dr. Schwender on February 8, 2012.  On that date, he 
was given work restrictions that included 1 pound lifting or carrying with the left hand 
and no pushing, pulling, pinching, grabbing, or grasping with the left hand and no repeti-
tive wok with the left hand.     

39. The Claimant was also referred by Dr. Schwender to Dr. Labosky for left 
wrist and elbow surgery.   

40. The Claimant saw Dr. Schwender on March 7, 2012, and his restrictions 
were continued.   

41. The Respondents filed their Application for Hearing on February 29, 2011, 
and in it asked to withdraw the previously filed General Admission of Liability.   

42. On March 7, 2012, the Claimant was again recommended to have a low 
back injection by Dr. Lippert.   

43. On April 18, 2012, the Claimant saw Dr. Schwender again and his re-
strictions were continued, although slightly changed.   

44. The Claimant saw Dr. Schwender on May 30, 2012, and he still had re-
strictions and was not at maximum medical improvement.   

45. The Claimant has never been placed at maximum medical improvement 
for his September 30, 2011 injury by any of his treating physicians.   

46. All of the Claimant’s medical bills related to his September 30, 2011 acci-
dent have been paid to date.  

47. Claimant testified he still has the same problems and is still under re-
strictions.   



 

 

48. The deposition of Dr. Aschberger was entered into evidence. 

49. The Claimant had a prior workers’ compensation injury on July 6, 2006.   

50. Dr. Aschberger did an independent medical examination (IME) for that 
date of injury on March 20, 2007.   

51. Dr. Aschberger‘s diagnosis for the injury of 2006 was cervical pain and 
lumbar radiculitis.   

52. In Dr. Aschberger’s deposition of July 16, 2012, he was questioned  re-
garding the relatedness of symptoms and injuries between the prior injury in 2006 and 
the one of 2011.  Dr. Aschberger opined in his deposition that based upon: 

the information I have, it sounds like he had an aggravation of an underlying dis-
order.   

He also opined that the Claimant could have a cessation of symptoms with no 
care for the previous injury from 2007 to the September 30, 2011 injury.     
  

53. Dr. Hall in his report of June 12, 2012 states that the Claimant had not re-
ceived any treatment for the years from mid-2007 to September 30, 2011, and because 
the mechanics of the injury in 2006 (lifting injury) was different than the 2011 injury (slip 
and fall) that the September 30, 2011 injury is a new injury. 

54. Mr. *Q, Claimant’s supervisor, conceded that if the Claimant couldn’t drive 
to Denver and back every day that he would not be able to do his job.   

55. The Claimant was put on a “performance plan” on October 28, 2011, al-
most one month subsequent to his date of injury.  

56. On November 7, 2011 the Claimant was given work restrictions that lim-
ited his driving. 

57. On November 10, 2011 the Claimant was terminated from his position for 
failing to meet his performance goals.  Specifically cited was the Claimant’s arrival and 
departure from the office and his missing two days of work. The Respondent-Employer 
intended to terminate the Claimant’s employment on November 4, 2011. 

 

CONCLUSIONS OF LAW 

1. An employee may recover for accidental injuries “arising out of and in the 
course of the employee’s employment.” § 8-41-301(1)(c), C.R.S. 2011.1 An injury “aris-
es out of” employment if it is caused by some risk distinctly associated with the claim-
ant’s work:  



 

 

The term “arises out of” refers to the origin or cause of an injury. There must be a caus-
al connection between the injury and the work conditions for the injury to arise out of the 
employment. An injury “arises out of” employment when it has its origin in an employ-
ee’s work-related functions and is sufficiently related to those functions to be considered 
part of the employee’s employment contract. Horodyskyj v. Karanian, 32 P.3d 470, 475 
(Colo. 2001) (citations omitted).  

2. Ordinarily, a claimant bears the burden of establishing the conditions of 
recovery. See § 8-43-201, C.R.S. 2011.  

3. Here, however, the burden was shifted from the claimant to the Respond-
ent-Insurer. Because the Respondent-Insurer initially admitted liability, it was required to 
prove that the Claimant’s injury did not arise out of his employment. See § 8-43-201(1), 
C.R.S. 2011 (“[A] party seeking to modify an issue determined by a general or final ad-
mission . . . shall bear the burden of proof for any such modification.”). See Rodriguez v. 
ICAO, 2012 COA 139 

4. The ALJ concludes that the medical opinions of Dr. Aschberger and Dr. 
Hall are credible and persuasive in their opinions concerning causality of the Claimant’s 
injuries. 

5. The ALJ finds that the Claimant’s testimony concerning the circumstances 
surrounding the injury, as well as the mechanism of injury, is credible.  

6. As found above, the ALJ concludes that the Respondents have failed to 
establish by a preponderance of the evidence that the Claimant’ injuries did not arise 
out of his employment with the Respondent-Employer. 

7. Sections 8-42-105(4), C.R.S. 2006, and 8-42-103(1)(g), C.R.S. 2011 (the 
termination statutes), contain identical language stating that in cases "where it is deter-
mined that a temporarily disabled employee is responsible for termination of employ-
ment the resulting wage loss shall not be attributable to the on-the-job injury." In Colo-
rado Springs Disposal v. Industrial Claim Appeals Office, 58 P. 3d 1061 (Colo. App. 
2002), the court held that the term "responsible" reintroduced into the Workers' Com-
pensation Act the concept of "fault" applicable prior to the decision in PDM Molding, Inc. 
v. Stanberg, 898 P.2d 542 (Colo. 1995). Hence the concept of "fault" as it is used in the 
unemployment insurance context is instructive for purposes of the termination statutes. 
In that context "fault" requires that the claimant must have performed some volitional act 
or exercised a degree of control over the circumstances resulting in the termination. Pa-
dilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 
908 P.2d 1185 (Colo. App. 1985). That determination must be based upon an examina-
tion of the totality of circumstances. Id.  

8. The question whether the claimant acted volitionally or exercised a degree 
of control over the circumstances of the termination is ordinarily one of fact for the ALJ. 
Knepfler v. Kenton Manor, W.C. No. 4-557-781 (March 17, 2004).  



 

 

9. The ALJ concludes that the Claimant was not responsible for his termina-
tion in that the Respondents have failed to establish that the Claimant undertook a voli-
tional act that led to his termination. 

10. In this regard the ALJ finds the Claimant to be credible. 

ORDER 

 It is therefore ordered that: 

1. The Respondents’ request to withdraw the previously filed General Admission of Li-
ability is denied and dismissed.  

2. Claimant is entitled to temporary total disability (TTD) benefits at the maximum rate 
in effect on the date of injury of September 30, 2011, based on an average weekly 
wage of $1,653.00, from November 3, 2011, to date of hearing and ongoing.  

3. Claimant is entitled to ongoing medical benefits that are reasonable, necessary, and 
related to the September 30, 2011 injury. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on all amounts 
of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are reserved 
for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: August 23, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-799-129-01 



 

 

ISSUES 

 The issue for determination is a medical benefit:  Is Insurer liable for the costs of 
the recommended trial of a spinal stimulator (also referred to as neuromodulation thera-
py or neurostimulation)? 

FINDINGS OF FACT 

1. Claimant sustained this compensable injury on May 25, 2009.  He reached 
maximum medical improvement on July 12, 2011.  Insurer admitted liability for medical 
benefits after maximum medical improvement.  

2. Claimant underwent a psychological assessment on October 18, 2010 by 
Cynthia Johnsrud, Psy.D.  She noted that Claimant had psychological counseling from 
Dr. Entin about four years prior to her examination.  The treatment was initially sought 
for marital issues.  Dr. Johnsrud noted that records show that Claimant was diagnosed 
with a Major Depressive Disorder and General Anxiety Disorder.  Treatment continued 
for about two years. Dr. Johnsrud stated that Claimant had consciously denied or mini-
mized his psychological stresses in order to obtain the surgery that was pending in Oc-
tober 2010.  

3. Michael J. Gesquiere, M.D., has treated Claimant for his compensable inju-
ries since January 2010.  On January 3, 2012, Dr. Gesquiere noted Claimant had 
chronic pain syndrome with opioid  tolerance and dependence.  Claimant expressed his 
desire to decrease his dependence on narcotics.  Dr. Gesquiere also found chronic right 
groin pathology likely secondary to neuroma formalation. He noted that Claimant had 
undergone three successful diagnostic injections with confirmed specific nerve roots as 
the primary pathology.  Dr. Gesquiere opined, “the patient has undergone extensive 
conservative and interventional treatments directed at his pain symptoms.  In light of 
exhausting conservative and surgical treatments, I do believe the patient would obtain 
significant improvement with neuromodulation therapy.  The goals of decreasing de-
pendence on narcotics and increasing overall function would be successfully treated 
with neuromodulation therapy.  I believe neuromodulation targeting the L1 to L3 nerve 
roots along the right hand side will successfully treat his pain and provide him with re-
gaining strength along the right leg allowing him to return to function.” 

4. Dr. Gesquiere renewed the recommendation for a spinal cord stimulator on 
February 3, 2012, March 2, 2012, March 22, 2012, and June 7, 2012.  On June 7, 2012, 
Dr. Gesquiere stated that he hoped a spinal cord stimulator would relieve nerve pain, 
decrease his dependence on medications, improve his overall function, and allow 
Claimant to return to work.  

5. John Aschberger, M.D., examined Claimant on January 4, 2012.  In his re-
port, he stated, “[Claimant] should understand that there are issues that may occur with 
spinal cord implantation and associated complications.  It certainly will be an unusual 
case where it completely eliminates use of medication for symptomatic control.  That 



 

 

being said, given his response to the nerve blocks at the higher lumbar levels, he is a 
candidate for a nerve stimulator trial.”  

6. Glenn M. Kaplan, Ph.D., a psychiatrist, examined Claimant, on January 27, 
2012.  There is no indication that Dr. Kaplan reviewed previous psychological records, 
nor is there any indication that Dr. Kaplan did validity testing. Dr. Kaplan stated that 
Claimant is not experiencing any significant depression or anxiety and does not mani-
fest any signs of delusional thinking or thought disorder. Dr. Kaplan stated that Claimant 
understands the nature of the procedure. Dr. Kaplan concluded that Claimant was a 
candidate for a neurostimulator procedure for chronic pain management.  

7. A video taken on April 6, 2012, shows Claimant washing his motorcycle from 
1:44 p.m. to 2:25 p.m.  Claimant is shown bending, stooping, and carrying containers of 
water.  (Respondents’ Exhibit L). 

8. Brent Van Dorsten, Ph.D., a psychologist, examined Claimant on May 4, 
2012.  Dr. Van Dorsten reviewed the medical records and administered a battery of 
psychological tests.  Dr. Van Dorsten stated that Dr. Kaplan’s examination did not meet 
the Medical Treatment Guidelines requirement for a comprehensive psychiatric or psy-
chological evaluation. Dr. Van Dorsten listed factors that would render Claimant at a 
moderate risk for poor or limited treatment outcome. Dr. Van Dorsten emphases that 
Claimant’s belief that he has suffered nerve damage that required stimulation should be 
addressed prior to surgery. Dr. Van Dorsten concluded that, “a pre-surgical psychologi-
cal assessment of risk factors for surgical treatment outcome does not easily allow for a 
yes or no dichotomous decision.” 

9. J. Tashoff Bernton, M.D., examined Claimant on May 18, 2012.  He did a 
through review of Claimant’s history.  Dr. Bernton concluded, “Spinal cord stimulation is 
a grossly inappropriate medical intervention for this patient.  He does not meet the 
[Medical Treatment Guidelines] for spinal cord stimulation on multiple grounds.”  Claim-
ant does not meet the criteria that there be no indication of falsifying information or of 
invalid response on testing.  Claimant does not meet the criteria that there be no issues 
of secondary gain.  Claimant has shown a variable response to different procedures that 
bring into question the role of the involved nerves as the physiologic pain generators for 
his condition. Claimant is on narcotic medication, and has not had appropriate compli-
ance monitoring.  

10. Dr. Bernton testified that psychological factors play a major role in Claimant’s 
condition, Claimant’s response to blocks has been inconsistent in many situations, and 
that Claimant has shown a consistent pattern that when pain gets better in one place, 
another pain generator appears. (Transcript, Dr. Bernton, p. 9, l. 2 - 9). He testified that 
Claimant’s physical examination was not consistent with his complaints of pain. (Tran-
script, Dr. Bernton, p. 11, l. 13 - 22). Dr. Bernton commented on Claimant’s activities, 
including two jobs, shared custody of his two sons, riding a bicycle and motorcycle, and 
noted that he has yet to see a patient after a spinal cord implant to approach Claimant’s 
functional level. (Transcript, Dr. Bernton, p. 13, l. 1 - 22). Dr. Bernton testified that it’s 
highly unlikely that Claimant would get any functional benefit from a spinal cord stimula-



 

 

tor. (Transcript, Dr. Bernton, p. 14, l. 3 - 7). Dr. Bernton testified that it is not medically 
probable that a spinal cord stimulator would reduce Claimant’s need for pain medica-
tions or reduce his pain complaints. (Transcript, Dr. Bernton, p. 15, l.12 - 18).  Dr. 
Bernton concluded that a spinal cord stimulator is not reasonable and necessary, and 
does not meet the criteria of the Medical Treatment Guidelines  (Transcript, Dr. Bernton, 
p. 16, l. 9 - 15). 

11. The testimony of Dr. Bernton is credible and persuasive.  

12. The spinal cord implant trial recommended by Dr. Gesquiere is not reasona-
bly needed to cure and relieve Claimant from the effects of the compensable injury. 

CONCLUSIONS OF LAW 

A worker’s compensation claimant must prove by a preponderance of the evi-
dence that he is entitled to the benefits sought.  Section 8-41-301, C.R.S. The facts in a 
worker’s compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.   
  

Insurer is liable for medical care that is reasonably needed to cure and relieve 
Claimant from the effects of the compensable injury.  Section 8-42-101(1), C.R.S. This 
liability continues after maximum medical improvement. Grover v. Industrial Commis-
sion, 759 P.2d 705 (Colo. 1988). 
 

The Medical Treatment Guidelines for Neurostimulation (Rule 17, WCRP, Exhibit 
9G), adopted as a rule by the Division of Workers’ Compensation, are the current best 
statement of the state of the medical literature dealing with neurostimulation.  The Divi-
sion expressly states that the provisions are, indeed, “guidelines.”  Nevertheless, the 
Division adopted the provisions as an enforceable rule, not simply an unofficial policy 
position of the Division.  The Guidelines expressly acknowledge that one can deviate 
from the guidelines in particular cases, but the deviation should be explained.  The pri-
mary purpose is to advise and educate medical professionals and others about the cur-
rent state of the medical literature.  In so doing, the Guidelines provide a paradigm for 
decisions about causation of particular cumulative trauma diagnoses. 
 
 Dr. Bernton’s opinion that Claimant does not meet the criteria in the Medical 
Treatment Guidelines for neurostimulation is credible and persuasive.  Dr. Gesquiere, 
the authorized treating physician, recommends neurostimulation, but does no analysis 
of the criteria for implantation and does not state why he suggests deviation from the 
Medical Treatment Guidelines.  
 
The opinion of Dr. Bernton that neurostimulation is not reasonably needed is credible 
and persuasive.  Claimant has not established the need for a spinal cord stimulator by a 
preponderance of the evidence.  Insurer is not liable for the recommended spinal cord 
implant.  
 



 

 

ORDER 

 It is therefore ordered that Claimant’s request for a spinal cord stimulator is de-
nied. 

 

All matters not determined herein are reserved for future determination. 

DATED:  August 23, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-852-057-01 

ISSUES 

1. Whether claimant has proven by a preponderance of evidence he suffered 
an injury arising out of and in the course of his employment and whether the pulmonary 
embolism is related to his work injury. 

 

FINDINGS OF FACT 

2. Claimant is a 32 year old male that previously worked at Employer as a 
mechanic.  

 
3. As part of his job duties, claimant performed what he identified as the K25 

recall on Dodge Caravans.  
 
4. To perform the K25 recall, claimant had to reach up under the dash of the 

vehicle and pull out rubber grommets and replace them. He described the area in which 
he placed his hand as small and stated that he constantly banged his right wrist.  

 
5. Claimant began to experience pain in the wrist in the middle part of Feb-

ruary of 2011.  
 
6. Claimant testified that sometime towards the end of February, 2011 he 

told his supervisor, *S, he thought he had a blood clot in his arm.  
 
7. Claimant admitted he told Mr. *S he did not know if the injury was work re-

lated. 
  



 

 

8.  Claimant admitted he did not tell Mr. *S he had been banging his wrist 
while doing recalls. 

 
9. Mr. *S testified claimant came to him in March, 2011 and told him he had 

a blood clot issue in his arm that was keeping him from working. 
 
10. During the conversation, claimant told Mr. *S the issue was not related to 

his work, and he has had issues with blood clots in the past.  
 
11. Mr. *S testified claimant did not indicate he had difficulty performing recall 

work or that he had been banging his hand or arm during his work.  
 
12. Mr. *S testified that while the working area for the K25 recall was small, 

there was not enough space to build up speed and injure oneself through trauma.  
 
13. Claimant testified the reason he thought he had a blood clot was because 

he previously had a blood clot in his leg in 2009. 
 
14. Claimant testified he has a family history of blood clots and that his father 

had died from what doctors thought was blood clot related issues.  
 
15. Claimant had prior right wrist surgery in 1998 that resulted in placement of 

a metal plate and three pins in his right wrist.  
 
16. On April 24, 2006, claimant was diagnosed with a right wrist sprain after 

falling off a motorcycle.   
 
17. On February 6, 2006, claimant was diagnosed with right wrist carpal tun-

nel syndrome after experiencing pain in the wrist over the last month.  
 
18. Claimant presented to a walk-in clinic at Piney Creek Medical Center, and 

was told by the doctor he did not have a blood clot in his arm but did have tendonitis.  
 
19. Claimant’s doctor at Piney Creek Medical Center released him to work on 

March 16, 2011.  
 
20. After his return to work on March 16, 2011, claimant did not perform addi-

tional K25 recalls, but his pain began to escalate and he felt gassy as if he had a cramp.  
 
21. On March 18, 2011 claimant returned to Piney Creek Medical Center 

complaining of abdominal and chest pain. The March 18, 2011 medical record gives no 
indication that claimant complained of any significant arm or wrist pain.  

 
22. Claimant admitted he did not tell anyone at Piney Creek Medical Center 

he was having pain in his right arm.  
 



 

 

23. Later on March 18, 2011, claimant presented to The Medical Center of Au-
rora complaining of chest pain, and a CT scan revealed he had bilateral pulmonary em-
boli.  He was hospitalized until March 20, 2011.  

 
24. The Medical Center of Aurora records are detailed and reflect claimant 

complained of chest pain, shortness of breath, and abdominal pain and also noted he 
indicated he had chronic neck and back pain. The records do not reflect claimant com-
plained of right wrist or arm pain.  

 
25. On March 18, 2011, Dr. David Bartlett performed a detailed examination of 

claimant and found claimant’s extremities had “no edema, clubbing, or cyanosis. There 
is no tenderness to palpation in his legs.” 

 
26. None of the medical records from the hospital for the pulmonary embolism 

contain any record of any significant right wrist or arm symptoms.   
 
27. Medical Center of Aurora records also reflect claimant indicated he had 

been having soreness and cramping in his lower extremities for about a week prior to 
having chest pain.  For example, the admission record indicates that claimant had the 
following symptoms: "He states that he has had some soreness and cramping behind 
his left knee."  

 
28. On March 19, 2011 a Doppler ultrasound of claimant’s lower extremities 

was performed and was negative for clots. Medical records indicate the reason for the 
test was because claimant had lower leg "pain and swelling." 

 
29. Claimant alleged that while at The Medical Center of Aurora he com-

plained of right wrist and arm pain but was ignored.  
 
30. Claimant’s testimony that his complaints of right arm symptoms were ig-

nored by his providers is not persuasive.  
 
31. The medical records provided a detailed review of claimant’s systems, Dr. 

Bartlett’s examination of claimant and his extremities, and mention of claimant’s prior 
lower extremity soreness and cramping. 

 
32. The thoroughness and detail to claimant’s care is evidenced by the medi-

cal records in evidence. These records outweigh claimant’s allegation that his com-
plaints of right arm pain were ignored by his providers. 

 
33. There is not supporting evidence to support claimant's allegations that he 

reported right arm or wrist pain to his providers during the March 18, 2011 thru March 
20, 2011 period of hospitalization.  

 
34. On March 20, 2011 Dr. Sujatha Nallapareddy examined claimant and not-

ed he had a family history of pulmonary embolism.  



 

 

 
35. Dr. Nallapareddy indicated once claimant was off of Coumadin he needed 

to be tested for a hypercoagulable condition causing him to develop the thrombosis. 
 
36. Claimant admitted he is done taking Coumadin but has not undergone the 

tests recommended by Dr. Nallapareddy.  These tests would help confirm that claim-
ant's condition is consistent with his family genetics and that it would be idiopathic in na-
ture.   

 
37. After being discharged from the hospital, claimant visited his primary care 

physician, Dr. Doug Hammond, who told him he had a blood clot in his arm and needed 
an ultrasound.  

 
38. On March 21, 2011, claimant had an ultrasound performed which showed 

a superficial thrombus of the cephalic vein in his right arm. 
 
39. Claimant reported his injury to Employer on or about March 25, 2011 

when he contacted Stacy Sitz. He was sent to HealthOne Occupational Medicine and 
Rehabilitation for treatment.  

 
40. Claimant was returned to full duty by Dr. Braden Reiter on or about April 

11, 2011. 
 
41. Claimant admitted he quit after he was released to full duty. Claimant quit 

because he had taken new employment.  
 
42. Dr. Schwartz is an expert in pulmonology. 
 
43. Dr. Schwartz opined that approximately 95% of blood clots to the lungs 

come from the legs, and approximately 2% to 3% come from the arms.  
 
44. Dr. Schwartz clarified that when talking about percentages he is talking 

about the deep venous system of the arms and legs.  
 
45. Dr. Schwartz opined that “superficial thromboses by themselves never, as 

much as we can say that in medicine, never result in pulmonary emboli.”  
 
46. Dr. Schwartz opined medical records reflecting that two different doctors 

noted cramping and soreness behind claimant’s knee are an indication claimant had 
been having symptoms of blood clots in the legs. 

 
47. Dr. Schwartz opined that although Doppler ultrasound testing of claimant’s 

legs was negative it does not mean the legs were not the cause of his pulmonary embo-
li.  

 



 

 

48. Dr. Schwartz opined that although 95% of blood clots come from the legs, 
Doppler testing is frequently negative because the clots have already moved from the 
legs to the lungs.  

 
49. Dr. Schwartz opined that individuals with a genetic disposition towards 

blood clots may not need a catalyst to cause blood clots. He further opined that he has 
seen patients with blood clots who have had no reports of any injury whatsoever. 

 
50. Dr. Schwartz opined that it is not uncommon for patients to develop super-

ficial thrombosis and phlebitits of a vein because of intravenous punctures that occur 
during times in the hospital.  

 
51. Dr. Schwartz opined within a reasonable degree of medical probability, 

that claimant’s pulmonary embolism was not caused by his work activities.  
 
52. Dr. Schwartz’s opinion was based on the fact there was no mention of 

trauma or complaints to the right arm in the medical records, the superficial clot did not 
appear until after claimant’s initial hospitalization, and that superficial clots do not cause 
pulmonary emboli. 

53. Dr. Schwartz opined, within a reasonable degree of medical probability, 
that the likely cause of claimant’s superficial thrombosis was injuries to his veins from 
needle punctures during his hospitalization.  

54. Dr. Schwartz’s opinion that claimant’s superficial thrombosis was not the 
cause of his March 18, 2011 pulmonary emboli is supported by the evidence presented 
at hearing and is credible and persuasive.  

55. Claimant was not diagnosed with superficial right arm thrombosis until 
March 21, 2011 which was after his initial hospitalization for pulmonary emboli. Claimant 
showed no signs of right arm superficial thrombosis until after his initial period of hospi-
talization.  

 
56. Dr. Schwartz opined that after reviewing Dr. Shemesh’s deposition tran-

script he had several points of concern regarding how little Dr. Shemesh understood 
some of the diagnostic aspects of thromboembolism.   Dr. Schwartz testified that Dr. 
Shemesh was confused between upper extremity deep venous thrombosis and superfi-
cial thrombosis. (Schwartz Tr. pg.6, ll. 20-21). 

 
57. Dr. Schwartz testified that Dr. Shemesh’s ultimate conclusions in this case 

are generally not supported by the medical literature.  
 
58. Dr. Schwartz testified Dr. Shemesh was confused about superficial clots 

causing pulmonary emboli, and that Dr. Shemesh’s assertion his opinion was supported 
be medical literature is clearly not true. 

 



 

 

59. Dr. Schwartz testified Dr. Shemesh was confused about the lack of diag-
nostic accuracy of Doppler ultrasounds, and the resulting relevancy in using the ultra-
sound to determine whether a clot came from lower extremities.  

 
60. Dr. Schwartz testified that a negative Doppler ultrasound has no relevance 

on determining whether or not a blood clot comes from the leg.   Dr. Schwartz testified 
that Doppler ultrasound tests performed on patients known to have pulmonary emboli 
will be positive only 1/3 of the time, meaning that 2/3 of the time the test will come back 
negative for clots. Dr. Schwartz testified that Dr. Shemesh’s thoughts on the relevance 
of the negative Doppler ultrasound were shocking, if anybody knows the medical litera-
ture on the diagnostic accuracy of the tests.  

 
61. Dr. Schwartz opined that while claimant’s complaints of leg cramping were 

interesting, an absence of cramping would not have had any effect on his interpretation 
of this case. Even without cramping it would have remained his opinion that claimant’s 
blood clots came from his lower extremities.  

 
62. Dr. Schwartz opined that Dr. Shemesh’s overall conclusion that the blood 

clot in the lungs came from claimant’s arm is completely erroneous and not based on 
any medical literature or common experience.  

 
63. Dr. Schwartz testified that there was less than 1% likelihood that claim-

ant’s work caused his pulmonary emboli, and it was much more likely the blood clots 
were from his legs.  

 
64. Dr. Shemesh opined the most likely source of claimant’s pulmonary embo-

li was the thrombosis found within the cephalic vein in claimant’s right arm.  Dr. 
Shemesh agreed with Dr. Schwartz that over 95% to 96% of pulmonary embolisms 
come from the lower extremities. Dr. Shemesh testified it was becoming more common 
to see patients with thrombosis in the upper extremities due to the increasing use of 
catheters.   Dr. Shemesh testified superficial thrombosis can be induced when blood 
vessels are damaged by a venous puncture from catheter usage.  Dr. Shemesh testified 
intravenous access of the arm is done on various sites, including the cephalic vein, 
when a patient is in the hospital. Dr. Shemesh agreed with Dr. Schwartz that some peo-
ple develop thrombosis spontaneously.  Dr. Shemesh testified that it was difficult to tell 
what caused claimant’s superficial venous thrombosis in his right arm, and that there 
was still a question in his mind as to whether claimant may have a hypercoagulable 
state.  Dr. Shemesh testified that the hypercoagulable workup would be particularly im-
portant to tell whether claimant had a propensity to develop thrombi.  Dr. Shemesh had 
to admit that both he and the physicians in his practice referred patients to Dr. Schwartz 
and his clinic whenever expertise in this type of area was needed.   

 
65. It is found that Dr. Schwartz’s opinions on causation are credible and per-

suasive.  Claimant failed to prove the occurrence of a work injury which arose out of and 
the in course of employment.  Claimant specifically failed to prove that his pulmonary 
embolism was causally related to his employment.   



 

 

  
 

CONCLUSIONS OF LAW 

1. The purpose of the Colorado Workers’ Compensation Act is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  §8-40-102(1), C.R.S.   

 
2. A claimant is required to prove that an injury arose out of and in the course of 

the claimant’s employment. Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844 (Colo. 
Ct. App. 2000).  Moreover, to recover workers’ compensation benefits, there must be a 
causal relationship between the industrial accident and the injury for which benefits are 
sought. Snyder v. Industrial Claims Appeal Office, 942 P.2d 1337 (Colo. Ct. App. 1997).  
The mere occurrence of a compensable injury does not require the ALJ to find that all 
the subsequent medical treatment and physical disability was caused by the industrial 
injury. Boone v. Winslow Construction, W.C. No. 4-321-251 (August 21, 1998).    

3. A claimant in a workers’ compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  § 8-43-201, C.R.S. A prepon-
derance of the evidence is proof that leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case are not interpret-
ed liberally in favor of either the rights of the injured worker or the rights of the employer.  
§8-43-201, C.R.S.  A workers’ compensation case is decided on its merits.  § 8-43-201, 
C.R.S. 

4. In deciding whether an injured worker has met the burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, de-
termine the weight to be accorded to the expert testimony, and draw plausible infer-
ences from the evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th 
Cir. 1977). The ALJ determines the credibility of the witnesses.  Arenas v. ICAO, 8 P.3d 
558 (Colo. App. 2000). When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and ac-
tions; the reasonableness or unreasonableness of the testimony and actions; the mo-
tives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936). 

5. Claimant has failed to prove by a preponderance of evidence that his pulmo-
nary emboli were work related or that he sustained a compensable right upper extremity 
injury. 

6. Claimant’s allegation of right wrist discomfort due to the K25 recall is    ques-
tionable. Claimant admitted that he told Mr. *S he did not know if the injury was work 
related. He also admitted he never told Mr. *S he had been banging his wrist while per-
forming the recall. Further, Mr. *S (who is familiar with the K25 recall) testified that while 



 

 

their working area for the K25 is small there is not enough room to build up enough 
speed to injure oneself. He was surprised to hear claimant allege an injury sustained 
while performing the K25 recall.  

7. From March 18, 2011 to March 20, 2011 the medical records do not reflect 
claimant made any mention of significant right wrist and arm pain. Claimant admitted he 
did not tell providers at Piney Creek about right arm pain, and he alleges he told provid-
ers at the emergency room about the pain but was ignored. Claimant’s testimony in this 
regard is not persuasive. When claimant reported to Piney Creek on March 18, 2011 for 
shortness of breath and chest pain, it does not make sense that he would not tell his 
providers he thought he possibly had pain and a blood clot in his right arm. This holds 
even more true for failing to tell emergency room providers he thought he had a right 
arm clot after he was told he had blood clots in his chest. The records from The Medical 
Center of Aurora show that claimant was given detailed and thorough attention. Claim-
ant was given thorough examinations and two doctors noted he mentioned recent pain 
and cramping behind his knees. It is highly unlikely that out of all the providers who ex-
amined and treated claimant not one of them would have documented claimant’s com-
plaints of right arm and wrist pain as he has alleged.   

8. Dr. Shemesh opined it was difficult to tell what caused claimant’s superficial 
venous thrombosis in his right arm, and that there was still a question in his mind as to 
whether claimant may have a hypercoagulable state.   

9. Dr. Schwartz and Dr. Shemesh opined it is becoming more common to see 
upper extremity superficial thrombosis due to intravenous punctures that occur during 
hospitalization. Claimant was not diagnosed with superficial right arm thrombosis until 
March 21, 2011 which was after his initial hospitalization for pulmonary emboli. Claimant 
showed no signs of right arm superficial thrombosis until after his initial period of hospi-
talization. Dr. Schwartz’s opinion that the likely cause of claimant’s superficial throm-
bosis was injuries to his veins from needle punctures during his hospitalization is per-
suasive and supported by the evidence presented at hearing.    

10. Dr. Schwartz opined there was less than 1% likelihood that a superficial 
thrombus from claimant’s work caused his pulmonary emboli, and it was much more 
likely they came from his legs. Dr. Schwartz gave detailed and credible testimony re-
garding how exceptionally unlikely it is claimant’s pulmonary emboli came from a super-
ficial arm blood clot. He also provided credible testimony explaining why the Doppler 
ultrasound test did not find clots in claimant’s lower extremities.  

 
11. Claimant has the burden to prove by a preponderance of the evidence his 

injury arose out of and in the course of his employment. The evidence presented sup-
ports a finding that claimant has not met this burden.     
 

ORDER 



 

 

 It is therefore ordered that: 

Claimant has failed to prove by a preponderance of the evidence that his right 
wrist complaints, right upper extremity superficial phlebitis or pulmonary emboli occur-
ring in March 2011 are compensable.  Claimant failed to prove that he suffered a work 
injury which arose out of and in the course of employment.  Dr. Schwartz’s opinions on 
causation are credible and persuasive. Claimant’s claim for benefits is denied and dis-
missed with prejudice.     
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 23, 2012 
Barbara S. Henk 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-856-704-01 

ISSUES 

 The issues determined herein are payments to claimant’s spouse for transporta-
tion to and from surgery and for attendant homecare care post-surgery. 

FINDINGS OF FACT 

1. On March 2, 2011, claimant suffered an admitted left hand injury at work.  
Dr. Nanes provided primary care.  Dr. Devanny performed surgery on the left thumb, but 
claimant developed additional problems with the left thumb.  On February 3, 2012, Dr. 
Nanes referred claimant to Dr. Sollender, another orthopedic surgeon. 

2. On February 21, 2012, Dr. Sollender examined claimant and diagnosed 
incompetence of the A2 pulley of the left thumb and an ulnar collateral ligament injury 
with an avulsion fracture at the proximal phalanx of the left thumb.  Dr. Sollender rec-



 

 

ommended surgery for these two diagnoses and scheduled it pending authorization by 
the insurer.  The adjuster, [Adjustor], who is located near St. Louis, Missouri, authorized 
the surgery. 

3. Dr. Sollender’s request for prior authorization of the left thumb surgery did 
not contain any request for transportation for claimant or for post-surgery home medical 
care for claimant. 

4. On Tuesday, March 6, 2012, Dr. Sollender’s office staff called claimant to 
inform him about the list of “Dos and Don’ts” for his scheduled March 9, 2012, surgery.  
Claimant was instructed that he needed an adult driver to drive him home from the sur-
gery and he would need to have someone “watch” him for 24 hours post-surgery.  
Claimant immediately informed [Paralegal], the paralegal for claimant’s attorney, about 
these instructions. 

5. On the morning of March 6, 2012, [Paralegal] left a voice mail message for 
[Adjustor] requested authorization of a driver and 24 hour post-surgery care for claim-
ant.  At approximately 4:18 p.m., MST on March 6, 2012, [Paralegal] faxed to [Adjustor] 
a letter referencing the voice mail, requesting that temporary disability benefits be rein-
stated on March 9, and requesting reimbursement for a family member to stay with 
claimant for the 24 hours post-surgery.  [Paralegal]’s letter promised to provide [Ad-
justor] with documentation of this advisement from Dr. Sollender. 

6. [Adjustor] received the voice mail and the faxed letter.  The record evi-
dence does not indicate precisely when she received them, but on March 9, 2012, the 
date of the surgery, [Adjustor] called Dr. Sollender’s office to ask if the doctor had pre-
scribed 24 hour home nurse care.  Dr. Sollender’s office staff informed [Adjustor] that 
the doctor had not requested such care, but had requested only the need for a driver. 

7. On Friday, March 9, 2012, Dr. Sollender performed surgery to repair the 
A1 pulley and the ulnar collateral ligament in the left thumb.  Claimant apparently was 
given a general anesthesia and Fentanyl as a pain medication during the surgery.  He 
was discharged with Percocet as a pain medication.  Claimant was given written pre-
admission instructions that included, “Arrange for a responsible adult to drive you home 
and stay with you for the first 24 hours following surgery.  The effects of the anesthesia 
and sedation will make you drowsy for this period of time.”  Claimant was given written 
post-operative instructions for hand surgery patients.  The instructions included that he 
MAY operate a motor vehicle as long as he is not under the influence of prescription 
pain medication.   

8. On March 9, 2012, claimant’s wife drove him to Parker, Colorado for the 
surgery by Dr. Sollender.  That trip took about two hours.  She waited until claimant was 
discharged and she had to sign for claimant’s release from the surgical center.  She 
then drove claimant home, which took about two hours.  She noted that claimant was 
unable to drive, was nauseous, and was “pretty out of it.”  She gave claimant some food 
and his medications.  She propped up claimant with his arm elevated and remained 



 

 

near him for the next 24 hours.  She had to assist claimant in using the bathroom.  She 
was not scheduled to work on March 10, 2012, and remained at home with claimant.   

9. Claimant’s attorney subsequently sent [Adjustor] the pre-admission and 
post-surgery written instructions from Dr. Sollender’s office.  [Adjustor] also received a 
request to reimburse claimant for the mileage expenses of traveling to and from the 
surgery site.  [Adjustor] reimbursed the mileage expense, but she did not pay claimant’s 
spouse for any time she spent in driving or attending to claimant post-surgery. 

10. On April 20, 2012, [Adjustor] sent claimant’s attorney a written denial of 
the requested reimbursement to claimant’s wife for staying with claimant for the first 24 
hours following surgery.  The insurer denied the reimbursement based upon the lack of 
prior written request issued by the treating physician for attendant health care services 
following surgery. 

11. At hearing, [Adjustor] testified that she did not believe that the insurer was 
required to reimburse a spouse for her time in transporting claimant to and from a medi-
cal appointment.  She noted that she would have used a vendor service to provide 
transportation if claimant had requested transportation.  She noted that typically a 
spouse provides the transportation and the insurer pays only a mileage reimbursement.  
She admitted that she made no contact with claimant to determine if he had transporta-
tion to and from the surgery.  

12. Claimant’s transportation to and from the March 9 surgery was incidental 
to obtaining the authorized reasonably necessary medical treatment for the work injury.  
This is not a fact that is subject to any reasonable dispute.  Claimant had to get to and 
from the surgery and he could not drive himself home after the surgery. 

13. The home care provided by claimant’s spouse for the first 24 hours post-
surgery was reasonably necessary to cure or relieve the effects of the work injury.  The 
care was not skilled nursing care, which the adjuster confirmed that claimant did not 
need.  That fact in itself, however, does not demonstrate that such care was not neces-
sary, although it need not be provided by a professional skilled nurse.  The care was not 
limited to housekeeping services, but involved actual care for claimant’s wound, includ-
ing the need to keep his arm elevated. 

14. The transportation and home care by claimant’s spouse were impliedly au-
thorized.  Dr. Sollender did not directly prescribe that only claimant’s spouse would pro-
vide the transportation and home care.  Dr. Sollender did require such care for claimant.  
Claimant, in turn, placed the adjuster on notice of the need for such care by telephoning 
and faxing the adjuster on March 6, three days before the surgery.  As the adjuster ad-
mitted, it would have been a very easy and quick matter to arrange for vendors to pro-
vide the transportation or nursing care.  The record evidence does not reveal why the 
adjuster did not act between March 6 and March 9 following the request by claimant for 
the services.  Nevertheless, the failure of the insurer to provide another vendor for the 
services impliedly authorized claimant to have his spouse provide the services. 



 

 

15. Claimant’s spouse spent four hours as a driver for claimant to and from his 
surgery appointment.  She also spent 24 hours as an attendant home care provider.  
Claimant’s spouse is employed as a manager of a retail store in Pueblo, Colorado.  The 
record evidence does not demonstrate her wages or any other cost for acting as a driv-
er to and from medical appointments or as an attendant home care provider.  In accord-
ance with the inflation adjustment requirement of Article XVIII, Section 15, of the Colo-
rado Constitution, the Director of the Division of Labor has adopted Colorado Minimum 
Wage Order Number 28 to reflect the new state minimum wage of $7.64 per hour effec-
tive January 1, 2012.  The record evidence supports award of the transportation and at-
tendant home care services based upon the minimum wage in effect at the time.  
Claimant’s argument for overtime is unpersuasive.  The spouse only worked 28 hours in 
a two day period.  Similarly, the record evidence does not indicate that the services re-
quired any level of skill.  Consequently, claimant’s spouse is entitled to payment in the 
amount of $213.92 based upon 28 hours x $7.64 per hour. 

 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant makes no ar-
gument that the insurer is required to reimburse claimant’s spouse for transportation 
and home care due to the insurer’s failure to comply with WCRP 16-9 concerning a 
completed request for prior authorization.  Respondents argue that WCRP 16-9 is a de-
fense to payment of the costs because the provider did not comply with WCRP 16-9 
through a request for prior authorization.  WCRP 16 was promulgated by the Director of 
the Division of Workers’ Compensation to administer the medical fee schedule.   

2. WCRP 16-9 (A) provides: 

       Prior authorization for payment shall be requested by the provider when: 

(1)        A prescribed service exceeds the recommended limitations set forth in the med-
ical treatment guidelines; 

(2)        The medical treatment guidelines otherwise require prior authorization for that 
specific service; 

(3)        A prescribed service is identified within the medical fee schedule as requiring 
prior authorization for payment; or 

(4)       A prescribed service is not identified in the fee schedule as referenced in Rule 
16-6(C). 

If the insurer fails to respond to a completed request for pre-authorization within 7 busi-
ness days, the insurer is deemed to have waived any dispute that the services are au-



 

 

thorized.  The purpose of WCRP 16-9 is to facilitate a determination of the reasonable-
ness of treatment in advance of the treatment.  Bray v. Hayden School District RE-1, 
W.C. No. 4-418-310 (April 11, 2000).  As a result, when properly followed, the rule of-
fers a type of “safe harbor” protection to the treatment provider to ensure payment by 
the insurer.  In the absence of pre-authorization, a treatment provider has no such as-
surance.  The provider might ultimately obtain payment or might not obtain payment.    
 
 3. Nothing in WCRP 16-9 precludes a claimant from proving at a subsequent 
evidentiary hearing that the disputed treatment is reasonably necessary and authorized.  
Consequently, the failure by claimant, his spouse, or the treating physician to fulfill the 
pre-authorization requirements in WCRP 16-9 is not dispositive of whether the claimant 
proved by a preponderance of evidence that the disputed transportation and home care 
services are compensable medical benefits. Repp  v. Prowers Medical Center, W. C. 
No. 4-530-649 (ICAO, September 12, 2005), aff'd., Case No. 05CA2085 (Colo. App. 
May 11, 2006) (not selected for publication).  Claimant must prove entitlement to bene-
fits by a preponderance of the evidence.  The facts in a workers’ compensation case are 
not interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

4. Services may be compensable medical benefits if they directly cure or re-
lieve the effects of the work injury or if they are incidental to obtaining such medical 
treatment.  Bellone v. Industrial Claim Appeals Office, 940 P.2d 1116 (Colo.App. 1997) 
held that home care services were medical benefits if they relieved the symptoms and 
effects of the injury and were directly associated with claimant's physical needs.  Family 
members can receive payment for home health care services, but not for ordinary 
household services.  Edward Kraemer & Sons, Inc. v. ICAO, 852 P.2d 1286, (Colo. App. 
1992).  Transportation to and from medical appointments is the liability of the insurer.  
Sigman Meat Co. v. Industrial Claim Appeals Office, 761 P.2d 265 (Colo. App. 1988).  
Such costs are not limited to merely reimbursement of the mileage costs.  As found, 
claimant’s transportation to and from the March 9 surgery was incidental to obtaining 
the authorized reasonably necessary medical treatment for the work injury.  Also as 
found, the home care provided by claimant’s spouse for the first 24 hours post-surgery 
was reasonably necessary to cure or relieve the effects of the work injury.   

5. Respondents are liable for all authorized and emergency treatment rea-
sonably necessary to cure or relieve the effects of the industrial injury.  Sims v. Industri-
al Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  "Authorization" refers to the 
physician's legal status to treat the injury at the respondents' expense. Popke v. Indus-
trial Claim Appeals Office, 944 P.2d 677 (Colo. App. 1997).  Claimant must prove not 
only that the care was reasonably necessary, but also that it was authorized.  Repp, su-
pra; Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-437 (ICAO, January 3, 2008).  A 
provider may become authorized to treat the claimant as a result of a referral from a 
previously authorized treating physician.  The referral must be made in the "normal pro-
gression of authorized treatment."  Greager v. Industrial Commission, 701 P.2d 168 



 

 

(Colo. App. 1985).  If the employer fails to authorize a provider upon claimant’s report of 
need for treatment, claimant is impliedly authorized to choose her own authorized pro-
vider.  Greager, supra.  As found, the transportation and home care by claimant’s 
spouse were impliedly authorized.  As found, the record evidence supports award of the 
transportation and attendant home care services based upon 28 hours x the minimum 
wage of $7.64 per hour in effect at the time, for a total of $213.92.   
 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay to claimant’s spouse the sum of $213.92.  Claimant’s request for 
additional amounts payable to claimant’s spouse is denied and dismissed. 

2. All matters not determined herein are reserved for future determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 24, 2012    

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-781-535-03 

ISSUES 

The issue presented for determination is whether the Claimant is permanent-
ly and totally disabled and if so, whether apportionment is applicable. 



 

 

 

FINDINGS OF FACT 

 Based on the evidence presented, the Judge finds as fact: 

Claimant is currently 53 years old. Claimant has a significant medical 
history. Her diagnoses have included muscular dystrophy or myopathy, lupus, 
Sjorgren's disease and epilepsy. Due to the muscular dystrophy or myopathy, Claim-
ant has had significant weakness in her legs and in her upper extremities. 

 
Dr. Joe Sanders treated the Claimant from 1971 through 1977 for polymyositis.  

The primary symptoms of the illness are pain and weakness in man muscles in the body, 
particularly involving the upper and lower extremities.  

 
Claimant admitted that her muscle weakness waxed and waned over the years 

sometimes rendering her homebound.  Medical records show that Claimant’s muscle 
weakness significantly impacted her ability to work and perform activities of daily living.  
As such, the Claimant was approved for Social Security disability benefits (SSDI) in 1978.  

 
On August 14, 1979, Dr. Sanders reiterated that the primary symptoms of Claim-

ant’s illness are pain and weakness of body muscles which tends to involve primarily the 
muscles of the upper and lower extremities.  Claimant’s condition causes progressive 
muscular weakness accompanied by pain.  He noted that there is no definitive treatment 
and periods of exacerbation of the symptoms are characteristic.  There is no time when 
Claimant is completely symptom free.  Dr. Sanders concluded that that Claimant’s condi-
tion renders her incapable of steady employment. 

 
The medical records show that in 1981, Claimant complained most profoundly of 

fatigue with exertion.  She had difficulty performing activities of daily living such that she 
had to sit down to rest.  

 
The medical records document further that in 1983 the Claimant was sometimes 

confined to her home to due to her underlying conditions.  There were times when she 
was so weak she was unable to get out of bed. Claimant was unable to get up of the 
couch or chairs without help.  She needed help to go up and down stairs and was unable 
to take the bus.  When driving, she had to lift her leg from one pedal to the other and had 
to use one hand to hold her elbow so she could comb her hair.  She had trouble walking, 
moving about, or exercising her legs.  She had trouble tying her shoes, dressing and per-
forming household chores. She required help with grocery shopping. 

 
In 1986, the records note that Claimant’s strength continued to diminish over the 

past year particularly in her trunk muscles and lower extremities. A moderate amount of 
damage was caused to her muscles from exacerbations. This resulted in fibrosis and 
subsequent weakness. 

 



 

 

The Claimant also had documented cognitive deficits that precluded her from 
maintaining employment.  In July 1990, a psychiatrist administered a several tests, which 
revealed that Claimant had a variety of cognitive deficits that would be consistent with a 
moderate degree of underlying cerebral dysfunction that appeared to be generalized and 
nonspecific in nature. Claimant’s mean overall score on a core neuropsychological test 
battery was in the range characteristic of previous patients who have not been able to 
successfully secure and maintain competitive employment. The psychiatrist concluded that 
the test results would support the Claimant obtaining any disability income for which she 
may qualify. 

In 2007, the Claimant attempted, through a Social Security program called “Tick-
et to Work” to return to the workforce. Ticket to Work allows a SSDI recipient to return to 
work in a trial capacity before SSDI payments are terminated.  If a SSDI recipient is 
successful in the workforce, SSDI is terminated, and if not, the SSDI continues.   

The Claimant had difficulty finding work through the Ticket to Work program and 
ultimately searched for potential employment outside of the Ticket to Work program.  
The Employer hired the Claimant on July 28, 2008, as an associate in the printing de-
partment.  Claimant’s job duties included printing, laminating, card making and design, 
printing graphics, maintaining printers, changing ink cartridges, providing fax services, 
customer service, cashiering and answering telephones.   

When she began her employment, the Claimant advised the Employer of her 
physical limitations and requested assistance with some of her job duties, such as 
bending and lifting heavy objects.  She also requested a chair so she could sit down 
while performing her job duties.   

The Employer initially scheduled the Claimant to work 32 hours per week but re-
duced her hours to 18 per week.   

On December 13, 2008, the Claimant suffered a compensable injury to her low 
back.  She underwent treatment primarily with Dr. Perry Haney.   

The Claimant essentially reached a plateau in her treatment and on July 11, 
2010, Dr. Robert Watson, an independent medical examiner, placed her at maximum 
medical improvement (MMI) and assigned a 16% whole person impairment rating.  

On August 25, 2012, Dr. Haney agreed that Claimant reached MMI as of July 11, 
2010.  He also agreed with the impairment rating.  

On January 31, 2011, the Claimant underwent a Division Independent Medical 
Examination (DIME) with Dr. Seth Gronseth. He concurred with Dr. Watson’s MMI de-
termination and concluded that Claimant sustained 15% whole person impairment with-
out apportionment.    Dr. Gronseth indicated that Claimant’s low back pain combined 
with her muscle weakness limits her mostly to sitting and that she cannot stand longer 
than 10 minutes, work at heights or climb stairs, which he attributed mostly to her mus-
cle weakness rather than her back pain.  The Respondents filed a Final Admission of 
Liability admitting for the 15% impairment.  



 

 

On June 27, 2011, Dr. Haney completed a Social Security form entitled “Medical 
Source Statement of Ability to do Work-Related Activities (Physical)” in which he docu-
mented the Claimant’s physical limitations.  Dr. Haney attributed the limitations he im-
posed to the Claimant’s low back MRI findings and to the diagnosis of muscular dystro-
phy, seizure disorder and lupus.  Dr. Haney did not assign work restrictions specifically 
as a result of Claimant’s lumbar spine problems.  When discussing the number of 
breaks the Claimant would need during an 8-hour work day, he stated, “Unpredictable, 
but likely to be significant given multiple diagnoses.”  The physical restrictions Dr. 
Haney issued would preclude Claimant from returning to the work she performed for the 
Employer.  

Dr. Jane Burnham, a board certified neurologist, evaluated the Claimant at Re-
spondents’ request.  She reviewed Claimant’s medical records, examined the Claimant 
and composed a report dated July 10, 2011.   

Claimant reported to Dr. Burnham that she has difficulty ascending and descend-
ing stairs, sitting and arising from a chair, and performing other activities of daily living 
such as cooking and cleaning.   The Claimant reported no problems with these activities 
prior to her work injury and thus attributes her functional limitations and increased mus-
cle weakness to her work injury.  The medical records contradict Claimant’s assertions 
that she had no problems with these activities prior to the work injury.   

Dr. Burnham concluded that Claimant’s muscle weakness is progressive due to 
her chronic muscle disease and is contributing to or causing Claimant’s ongoing low 
back pain.  Dr. Burnham noted that Claimant’s strength in both her upper and lower ex-
tremities has deteriorated, which supports that Claimant’s muscle disease has pro-
gressed.  Dr. Burnham explained that Claimant’s low back injury would not have im-
pacted her upper extremity weakness.  Dr. Burnham indicated that Claimant already 
had significant muscle weakness when she began working for the Employer, and the 
weakness has progressed independent of the low back injury.   

Dr. Burnham concluded that Claimant’s muscle weakness is the primary cause of 
her functional limitations rather than the low back injury. Finally, Dr. Burnham opined 
that Claimant was not capable of performing the job for the Employer before she applied 
or accepted it.   

The Claimant testified that her symptoms had basically resolved in 2007.  Dr. 
Burnham opined that resolution of her symptoms is neither supported by the record nor 
by the nature of Claimant’s disease.  Claimant has a long history of severe impairment 
that has been consistently present as an adult.  Dr. Burnham credibly testified that Claim-
ant's severe impairment never improved or resolved. Claimant's disease results in 
progressive weakness in both arms and legs. Progression of weakness is an ongo-
ing course with her muscle disease. Dr. Burnham's testing demonstrated the progressive 
course of weakness in claimant's arms and legs. 

As Dr. Burnham explained, Claimant’s pre-existing muscle disease is not likely to 
spontaneously improve.  Rather, the Claimant’s muscle disease is progressive. Dr. Burn-



 

 

ham opined the medical evidence shows that Claimant could not perform the essential 
functions of her job before her low back injury on December 13, 2008, due to her pre-
existing myopathy.  Claimant’s pre-existing conditions were independently disabling re-
gardless of the work injury.   

Claimant reported that her current symptoms include low back pain that is aggra-
vated by sitting too long or standing too long.  It worsens with changing positions or 
moving and decreases when she is lying down.  

Dr. Burham explained that Claimant’s difficulties and current subjective com-
plaints would be expected with her disease.  Walking, getting out of the car, ascending 
stairs, standing, activities that require raising her arms or almost any other activity of 
daily living would be difficult for the Claimant.  

The Claimant told Dr. Burhnam that she does not drive due to her seizures and 
had has not driven for two years.  Claimant testified that she can drive occasionally but 
that she hasn’t driven since 2008. 

Claimant alleges that she cannot do many things she could do prior to her back 
injury. For example, she stated she cannot walk up the stairs unassisted; however, 
prior to the injury Claimant had to pull herself up the stairs. She would bend forward 
and pull herself up by the railings. The Claimant required assistance getting up out of a 
chair prior to the injury. Claimant stated that can no longer cook because it hurts too bad 
to stand for a long time. It was medically documented in the 1990's that Claimant had dif-
ficulty cooking because of difficulty standing. 

Dr. Burnham evaluated Claimant’s current level of strength in both her upper and 
lower extremities and compared it to past test results.  Dr. Burnham found a significant 
decline in strength in both the lower and upper extremities which correlates with in-
creased weakness and decreased functional abilities.    

Dr. Burnham explained that the Claimant's overwhelming problems with 
her lower extremities correlate with the significant worsening of strength in her upper 
extremities. She has progressive muscle weakness which corresponds with the 
Claimant’s increased functional difficulties.  These difficulties include all of the problems 
that Claimant attributes to her back pain such as increased difficulty walking, decreased 
endurance with walking, difficulty ascending and descending stairs, difficulty getting in 
and out of the car, difficulty sitting down in arising from a chair, and difficulty with activi-
ties of daily living, such as cooking or dressing.  These problems are due to the progres-
sive muscle weakness in the arms and legs rather than to her compensable back injury. 

Dr. Burnham observed the Claimant's gait and ability to get on and off the examina-
tion table. Dr. Burnham’s observations and examination of the Claimant revealed symp-
toms that are consistent with muscle weakness that people with a myopathy or muscular 
dystrophy demonstrate.  Dr. Burnham opined that the work restrictions issued by Drs. 
Gronseth and Haney are related to Claimant’s underlying medication conditions rather 
than to the compensable lumbar back injury.  

 



 

 

The Claimant asserted that in 2007 her muscle weakness had improved to the 
point where she felt she could return to the workforce.  The Claimant relies upon the 
absence of medical treatment for such conditions as evidence of improvement.  It must 
be noted that the medical records document on several occasions that Claimant has a 
history of non-compliance with follow-up.  Thus, the absence of medical records is not 
persuasive evidence that Claimant’s progressive condition spontaneously improved in 
2007.   

It is essentially undisputed that Claimant cannot return to work.  Both vocational 
experts agreed that Claimant’s physical limitations and limited transferable skills make 
her ability to earn wages in any employment basically impossible.  The issue is whether 
Claimant’s inability to earn wages is related to her 2008 work injury or to other factors, 
such as her significant pre-existing medical history.  Claimant’s expert, John Macurak, 
attributes Claimant’s inability to work to her 2008 work injury whereas Respondents’ ex-
pert, Katie Montoya, related Claimant’s inability to work to her pre-existing conditions.   

Ms. Montoya credibly and persuasively testified that the majority of Claimant’s 
inability to work, if not the entirety, would be related to her pre-existing conditions.  
Claimant had earlier attempts to return to work in the 1970’s that were unsuccessful.  
The back injury Claimant sustained is a not a significant factor in her inability to return to 
work.  Claimant’s attempt to return to the workforce in 2007 was unsuccessful and her 
SSD benefits were not terminated.  Claimant has continued to receive SSDI since 1978.  

Mr. Macurak’s opinion that Claimant’s 2008 work injury caused her inability to 
earn wages is not persuasive.  Mr. Macurak did not adequately analyze the Claimant’s 
pre-existing medical condition and how it rendered her unable to work for approximately 
30 years before she obtained employment with the Employer.   

Claimant has failed to establish that she is permanently and totally disabled as a 
result of her 2008 work injury.  Claimant has a significant history of pre-existing condi-
tions that disabled her and precluded her from working for approximately 30 years.  
Claimant testified that in 2007 she felt she could return to work because the symptoms 
related to her pre-existing conditions had improved.  Claimant’s own testimony contra-
dicts her assertions.  Once she secured employment through the Employer, she re-
quired accommodations.  Claimant testified that she needed help performing her job du-
ties, and that some customers noticed she had difficulty performing her job.  The Claim-
ant informed the Employer she would need to sit and had requested a chair.   The Em-
ployer also reduced Claimant’s hours from 32 to 18.   

The Judge is also not persuaded that because the Claimant received a perma-
nent impairment rating related to the work injury, she is now more disabled than prior to 
the work injury. Claimant obviously has physical limitations that would prevent her from 
earning wages, but no persuasive evidence suggests that such limitations are attributa-
ble to the work injury.  Rather, the evidence demonstrates that Claimant was disabled 
for 30 years prior to accepting employment with the Employer.  Accordingly, Claimant’s 
work injury has not contributed to nor has it directly caused her inability to earn wages.   
 



 

 

 
CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclu-
sions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A Claimant in a Workers' Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  
 

2. The ALJ's factual findings concern only evidence that is dispositive of the is-
sues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 

4. Section 8-40-201(16.5)(a), C.R.S., defines permanent total disability as the 
inability to earn “any wages in the same or other employment.” Christie v. Coors Trans-
portation Co., 933 P.2d 1330 (Colo. 1997).  Under the statute, the Claimant carries the 
burden of proof to establish permanent total disability by a preponderance of the evi-
dence. The question of whether the Claimant proved permanent total disability is a 
question of fact for resolution by the Administrative Law Judge.  Under this statute, a 
Claimant is not permanently and totally disabled if she able to earn some wages in mod-
ified, sedentary, or part time employment. McKinney v. Industrial Claim Appeals Office, 
894 P.2d 42 (Colo. App. 1995). 
 

5. A claimant is required to prove a direct causal relationship between the indus-
trial injury and the resulting permanent total disability, which necessitates a determina-
tion of the nature and extent of his residual impairment from the industrial injury.  Joslind 
Dry Goods Co. v. Industrial Claims Appeals Office, 21 P.3d 866 (Colo. App. 2001); 
Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).    



 

 

6. In ascertaining whether a Claimant is able to earn any wages, the Judge may 
consider various “human factors,” including a Claimant's physical condition, mental abil-
ity, age, employment history, education, and availability of work that the Claimant could 
perform.  Weld County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998); 
Holly Nursing v. ICAO, 992 P.2d 701, 703 (Colo. App. 1999).  The overall objective of 
this standard is to determine whether, in view of all of these factors, employment is 
"reasonably available to the Claimant under his or her particular circumstances." Bymer, 
supra.   
 

7. As found, Claimant has failed to establish that she is permanently and totally 
disabled as a result of her 2008 work injury.  Claimant has a significant history of pre-
existing conditions that disabled her and precluded her from working for approximately 
30 years.  Claimant testified that in 2007 she felt she could return to work because the 
symptoms related to her pre-existing conditions had improved.  Claimant’s own testimo-
ny contradicts her assertions.  Once she secured employment through the Employer, 
she required accommodations.  Claimant testified that she needed help performing her 
job duties, and that some customers noticed she had difficulty performing her job.  The 
Claimant informed the Employer she would need to sit and had requested a chair.   The 
Employer also reduced Claimant’s hours from 32 to 18.   

8. The Judge credits the opinions of Dr. Burnham as credible and persuasive.  
As Dr. Burnham explained, Claimant’s pre-existing muscle disease is not likely to spon-
taneously improve.  Rather, the Claimant’s muscle disease is progressive. Dr. Burnham 
opined the medical evidence shows that Claimant could not perform the essential func-
tions of her job before her low back injury on December 13, 2008, due to her pre-
existing myopathy. Claimant’s pre-existing conditions were independently disabling re-
gardless of the work injury.   

9. The Judge is also not persuaded that because the Claimant received a per-
manent impairment rating related to the work injury, she is now more disabled than prior 
to the work injury. Claimant obviously has physical limitations that would prevent her 
from earning wages, but no persuasive evidence suggests that such limitations are at-
tributable to the work injury.  Rather, the evidence demonstrates that Claimant was dis-
abled for 30 years prior to accepting employment with the Employer and that her com-
pensable injury did not cause additional disability.  Accordingly, Claimant’s work injury 
has not contributed to nor has it directly caused her inability to earn wages.  The work 
injury is not a significant causative factor in her inability to earn wages.   
 

ORDER 

 It is therefore ordered that Claimant’s claim for permanent total disability is de-
nied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 



 

 

mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 24, 2012 

Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-649-01 

ISSUES 

1. Whether the Claimant suffered a compensable injury to her left upper ex-
tremity on January 31, 2012 and 

 
2. Medical benefits. 
 

FINDINGS OF FACT 

1. The Claimant is a credible witness and her testimony is both persuasive 
and consistent with the medical records in the case. 

2. The Claimant, a 911 dispatcher for Employer, suffered an injury to her left 
upper extremity on January 31, 2012, while in the course and scope of employment. 

3. The Claimant engages in extensive keyboarding at work.  Toward the end 
of her ten hour shift on January 31, 2012, she noted the sudden onset of pain at the 
left lateral epicondyle with pain radiating into the left dorsal forearm.  Exhibit 5, BS 9. 

4. The Claimant’s physicians, Dr. Barta and Dr. Aschberger diagnosed the 
Claimant with left lateral epicondylitis. 

5. On February 1, 2012, Dr. Barta opined: 

In my professional opinion, I conclude that this is a NEW INJURY. There is a 
specific mechanism of injury and NEW trauma that led to the current injury.  Any 



 

 

previous injuries that this patient may have had in the past DID NOT contribute to 
this condition. . . In my professional opinion, with a reasonable degree of medial 
probability, I conclude that the aforementioned diagnosis(es) is/are causally and 
proximally related to the work-related injury.  The mechanism of injury and the de-
scription of the incident are consistent.  It is more likely than not that the diagno-
sis(es) are the result of the work related injury. 

 
 Id, BS 15. 
 
6. The opinion of Dr. Barta is credible and persuasive. 

7. Dr. Kern stated on February 22, 2012: 

Based on the worksite evaluation, patient does not technically meet the require-
ment for a worksite injury, however, she does do up to 6-7 hours of keyboarding every 
day and she has underlying history of upper extremity condition, and therefore I support 
Dr. Batras feeling that this injury is more than 50% likely to be work related. 

 
 Exhibit 7, BS 

44. 
 
8. The opinion of Dr. Kern is credible and persuasive. 

9. Dr. Mulloy performed a causation analysis at the request of Respondents.  
In her letter dated April 9, 2012, she opined: 

Based on the patient’s symptoms and the medical examinations in the reports I 
do not believe that the patient had tendonosis, chronic non-inflammatory degenerative 
changes.  It appears to me that she had an acute injury with a tendonitis, inflammation 
of the tendon origin of the extensor carpi radialis brevis muscle and the extensor fore-
arm muscles.  As this is an acute injury and not cumulative trauma injury the Colorado 
cumulative trauma guidelines are not the deciding factor.  The deciding factor would be 
whether a day of busy keyboarding over 6 to 7 hours could cause an acute tendinitis 
and it is my medical opinion within a degree of medical probability that it could. 

 
 Id., BS 2. 
 
10. The opinion of Dr. Mulloy is persuasive. 

11. The Claimant has been restricted from her regular job activities as the re-
sult of her injury. Exhibit 5, BS 6, 11, and 16. 

12. The ALJ has considered Dr. Mordick’s opinions and does not find them 
persuasive.  Dr. Mordick relies, in part, on an ergonomic worksite evaluation performed 
by Scott Washam dated February 13, 2012.  According to the Claimant’s credible testi-



 

 

mony, Mr. Washam observed the job for only 30 minutes, and his evaluation is incon-
sistent with the Claimant’s credible description of the job she performed. 

13. Respondents shall pay the reasonable and necessary medical expenses 
from Concentra, Dr. Aschberger, Center of Occupational Safety and Health, and their 
referrals pursuant to the fee schedule. 

14. All other issues are reserved as a matter of fact. 

CONCLUSIONS OF LAW 
The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 

quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-
101, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, af-
ter considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Com-
pensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer.  Section 8-43-201, C.R.S.  A Workers’ Com-
pensation case is decided on its merits.  Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the is-
sues involved; and the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above find-
ings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000). 

Compensability 

An injury is compensable under Colorado’s Workers’ Compensation Act if in-
curred by an employee in the course and scope of employment.  § 8-41-301(1)(b), 
C.R.S.; Price v. ICAO, 919 P.2d 207 (Colo. 1996).  The Claimant must show a con-
nection between the employment and the injury such that the injury has its origin of 
the employee’s work-related functions, and is sufficiently related to those functions 
to be considered part of the employment contract.  See Madden v. Mountain W. 
Fabricators, 977 P.2d 861 (Colo.  1999). 

The Claimant’s testimony, as well as the constellation of facts surrounding the 
Claimant’s injury, sufficed to establish the requisite nexus between the Claimant’s in-
jury and the work setting.  See Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 
1997).  Thus, the Claimant’s testimony concerning the work relatedness of her left 
upper extremity injury is found credible and is supported by both the medical rec-
ords.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).   

The treatment rendered to the Claimant for her left upper extremity injury 
stipulated ATP’s by Drs. Aschberger, Barta, Kern, Mulloy, and their referrals, is 
found reasonable, necessary and related. 



 

 

Based on the foregoing Findings of Fact, the ALJ concludes, as a matter of 
law, that the Claimant suffered a work-related injury on January 31, 2012 to her left 
upper extremity.  

Respondent is liable for the medical care rendered to the Claimant which is 
reasonable, necessary and related to her injury. Treatment rendered to date is found 
to be reasonable, necessary and related.  Respondents shall pay for the treatment 
provided by Concentra, Dr. Aschberger, Center of Occupational Safety and Health, 
and their referrals. 

ORDER 
It is, therefore, ordered that: 

a. The Claimant has established she suffered a work-related in-
jury on January 31, 2012. 

b. Respondent shall pay the reasonable and necessary medi-
cal expenditures from Concentra, Dr. Aschberger, the Center for Occupa-
tional Safety & Health and their referrals pursuant to the fee schedule. 

c. All matters not determined herein are reserved for future de-
termination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 24, 2012 
Barbara S. Henk 
Administrative Law Judge 
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 1. Did the claimant prove by a preponderance of the evidence that he sustained a 
worsened condition sufficient to reopen his claim for a left shoulder injury? 

 2. Is the request to reopen the claim based on worsened condition barred by the 
doctrine of issue preclusion? 

 3. Did the claimant prove by a preponderance of the evidence that he is entitled to 
reasonable, necessary and related medical benefits in the form of shoulder surgery 
and cervical injections? 

 4. Did the claimant prove by a preponderance of the evidence that he is entitled to 
an award of temporary total disability benefits commencing July 27, 2011 and con-
tinuing? 

 5. Did the claimant prove by a preponderance of the evidence that Dr. Faragher 
and Dr. Bynum are authorized treating physicians? 

 6. Are the respondents subject to penalties under § 8-43-304(1), C.R.S. because 
they failed to pay medical bills? 

 7. Did the claimant properly plead the claim for penalties in accordance with § 8-43-
304(4), C.R.S.? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

2. The claimant suffered an admitted industrial injury on July 10, 2006.  The 
claimant slipped and fell on some stairs jamming both elbows.  The claimant suffered 
rotator cuff tears of both shoulders as a result of this injury. 

3. Prior the July 2006 injury the claimant had undergone left shoulder surgery in 
December 2005.  This surgery was to repair a tear of the left rotator cuff. 

4. On April 30, 2009 the claimant underwent a Division-sponsored independent 
medical examination (DIME) performed by Dr. Craig Stagg, M.D.  Dr. Stagg reviewed 
the claimant’s medical records and history.  He noted the post-injury MRI’s revealed bi-
lateral rotator cuff tears, and that the claimant has undergone a total of three left shoul-
der surgeries, including two that occurred subsequent to the industrial injury.  According 
to the medical records these surgeries included rotator cuff repairs with subacromial de-
compressions and removal of bone spurs, but no distal clavicular excision.  The claim-
ant reported to Dr. Stagg that he was experiencing bilateral shoulder pain and reduced 
range of motion (ROM) with the left being worse than the right.   

5. Dr. Stagg agreed with the claimant’s treating physician, Dr. Patrick O’Meara, 
D.O., that the claimant reached maximum medical improvement (MMI) on December 8, 
2008.  Dr. Stagg performed ROM testing on both shoulders.  He recorded left shoulder 



 

 

flexion of 90 degrees, extension of 20 degrees, abduction of 80 degrees, adduction of 
10 degrees, internal rotation of 30 degrees and external rotation of 35 degrees.  Dr. 
Stagg assigned upper extremity impairment ratings of 24 percent for the left shoulder 
and 21 percent for the right shoulder.  The claimant’s combined whole person impair-
ment rating was 25 percent. 

6. Concerning post-MMI medical treatment Dr. Stagg recommended that the 
claimant not undergo further surgery, that he take 2 Vicodin per day for chronic pain, 
that he undergo chronic pain management for at least one year and continue a home 
exercise program. 

7. On June 16, 2009 the respondents filed a Final Admission of Liability (FAL) 
admitting for Dr. Stagg’s scheduled impairment ratings and for reasonable, necessary 
and related post-MMI medical benefits.   

8. The June 16, 2009 FAL was apparently contested with respect to the issues 
of conversion of the scheduled ratings to a whole person rating and permanent total 
disability.  On February 8, 2010 ALJ Mottram entered a Summary Order converting the 
scheduled impairment ratings to a single whole person impairment rating of 25 percent 
and denying the claim for permanent total disability benefits.  ALJ Mottram noted the 
claimant testified that he last worked in 2006 and had not looked for work since that 
time.  ALJ Mottram found that when the claimant was given an impairment rating by Dr. 
Price he had undergone a functional capacities evaluation that demonstrated he could 
perform sedentary work.  ALJ Mottram also credited the testimony of the respondents’ 
vocational expert that the claimant could perform work within the sedentary work cate-
gory including video rental clerk.  This order was apparently not disputed. 

9. Dr. O’Meara examined the claimant on February 16, 2010.  The claimant re-
ported increased bilateral shoulder pain, especially on the left.  He also described pain 
radiating down into the arm, a “pop” when working overhead and “blue hands” when out 
in the cold.  Dr. O’Meara diagnosed acrocyanosis, shoulder sprains with worsening pain 
and directed the claimant to follow-up with Dr. Millett for other recommendations and 
possible surgical intervention.  The claimant continued to take hydrocodone for pain. 

10. On June 30, 2010 Dr. O’Meara noted the claimant had seen Dr. Millett who 
had suggested another surgery.  Dr. O’Meara performed osteopathic manipulation ther-
apy for the claimant’s complaints of thoracic, rib and shoulder strains with headache.  
On June 30, 2010 Dr. O’Meara noted the claimant’s back was improved and he still had 
“decreased range of motion from prior shoulder surgeries, but otherwise his examina-
tion is unchanged.” 

11. On May 6, 2010 Dr. Cary Motz, M.D., performed an independent medical ex-
amination (IME) of the claimant.  At that time Dr. Motz declined to render an opinion on 
MMI and the propriety of performing additional surgery because he lacked records from 
Dr. Millett as well as MRI reports.  On June 10, 2010 Dr. Motz reviewed MRI films from 
February 26, 2010 and noted a “recurrent tear of the rotator cuff.”  Dr. Motz described 
the tear as “significant” and opined that he had “concerns” about repairing the cuff since 



 

 

it would be the third or fourth attempt.  On June 17, 2010 Dr. Motz issued another report 
after reviewing the lefts shoulder MRI of September 26, 2006.  Dr. Motz stated that giv-
en the appearance of the rotator cuff in 2006 and several subsequent attempts to repair 
it was “highly improbable” that any further revision would be successful.  He also opined 
that “it is unlikely tissue augmentation is going to significantly increase the probability 
that [the claimant] will heal” and that significant functional improvement was unlikely.  
Dr. Motz opined the claimant remained at MMI. 

12. On August 10, 2010 ALJ Jones conducted a hearing.  The issues for determi-
nation were the reasonableness and necessity of the claimant’s request for additional 
surgery on the left shoulder, the claimant’s petition to reopen based on worsened condi-
tion, and a claim for temporary total disability (TTD) benefits commencing February 16, 
2010.   

13. On October 25, 2010 ALJ Jones entered Findings of Fact, Conclusions of 
Law, and order resolving the issues presented at the August 10, 2010 hearing.  ALJ 
Jones found the claimant failed to prove by a preponderance of the evidence that “a 
fourth left shoulder surgery is reasonably necessary to cure or relieve the effects” of the 
claimant’s industrial injury.  Specifically, ALJ Jones credited the opinion of Dr. Motz that 
a fourth surgery would not likely be successful, and the opinion of Dr. Stagg that the 
claimant should not undergo further surgery.  ALJ Jones also found that the MRI results 
before and after the multiple surgeries showed a “full-thickness tear of the supraspina-
tus tendon with moderate atrophy of the supraspinatus muscle,” and that the MRI re-
sults were essentially unchanged despite the surgeries. 

14. ALJ Jones further found the claimant failed to prove by a preponderance of 
the evidence that his condition had worsened so as to “support the Petition to Reopen.”  
In support ALJ Jones found that Dr. O’Meara examined the claimant and found his 
range of motion (ROM) from prior examinations remained unchanged, and that the MRI 
results from theFebruary 26, 2010 were not significantly different than prior MRI results.  
ALJ Jones also cited Dr. O’Meara’s June 30, 2010 report stating that the claimant’s ex-
amination was unchanged and he remained at MMI. 

15. ALJ Jones found that the claimant failed to sustain his burden of proof to es-
tablish he was no longer at MMI and therefore entitled to an award of TTD benefits.  
ALJ Jones relied on Dr. O’Meara’s February 16, 2010 and June 30, 2010 reports stating 
that the claimant’s ROM remained unchanged from prior examinations and the fact that 
the February 26, 2010 MRI did not show any substantial change from prior MRI’s. 

16. On September 23, 2010 Dr. O’Meara noted the claimant had no change in the 
function of his arm and remained unable to lift it “above chest height.”  The claimant re-
ported some radiating pain into the arm and requested oxycodone.  Dr. O’Meara ob-
served there was no change on examination and the claimant continued with “severe 
limited range of motion on the left.”  Dr. O’Meara prescribed oxycodone.  He further 
stated he should have the claimant “follow up with his surgeon and if he is approved for 
a third surgery” we “can do preop examination here if needed.” 



 

 

17. On October 4, 2010 Dr. O’Meara composed a written document referring the 
claimant to Dr. Faragher for pain management of the “left arm.”  There is also a hand-
written “x” placed on a line next to the words “Evaluate and Manage.”  

18. On October 20, 2010 the claimant called Dr. O’Meara’s office and advised 
that he wanted oxycodone and Dr. O’Meara would write a script without seeing him.  
The note also indicates the claimant’s attorney had referred the claimant to Dr. 
Faragher. 

19. On November 30, 2010 Dr. William E. Faragher, M.D., examined the claim-
ant.  Dr. Faragher noted that he was seeing the claimant “for pain management more 
than anything else per Dr. O’Meara’s request and whether or not I believe additional 
surgery may be of help.”  Dr. Faragher recorded left shoulder ROM with flexion of 110 
degrees, extension of 20 degrees, abduction of 100 degrees, adduction of 25 degrees, 
internal rotation of 55 degrees and external rotation of 35 degrees.  Dr. Faragher as-
sessed left shoulder pain seeming to originate with the July 2006 injury with left rotator 
cuff repair in 2005 initially and also in 2006 with Dr. Oren.  Dr. Faragher recommended 
a long acting narcotic medication such as MS Contin and oxycodone for breakthrough 
pain.  He further recommended the claimant be examined by a shoulder specialist such 
as Dr. Kelly Bynum M.D., to determine if there was a surgical option. 

20. The ROM measurements recorded by Dr. Faragher on November 30, 2010 
were in every respect equal to or better than those recorded by Dr. Stagg in April 2009. 

21. On January 12, 2011, Dr. O’Meara noted that the claimant had run out of ox-
ycodone and would be seeing Dr. Faragher in two weeks.  Dr. O’Meara gave the claim-
ant a prescription for oxycodone and instructed him to follow up with Dr. Faragher for 
“further evaluation and recommendations on medication.” 

22. Dr. Bynum examined the claimant on March 30, 2011.  He referred the claim-
ant for another MRI of the left shoulder.  Dr. Bynum opined the claimant did not have an 
adequate postoperative rehabilitation protocol for the left shoulder because it was re-
paired within one week of the operation on the other shoulder and he used the left arm 
postoperatively.   

23. The MRI was performed on May 6, 2011.   

24. Dr. Bynum again examined the claimant on May 9, 2011.  Dr. Bynum noted 
the May 6, 2011 MRI showed a “supraspinatus rotator cuff tear with retraction to the 
center of the humeral head and some AC joint changes.  Dr. Bynum noted “active for-
ward flexion elevation only of approximately 60 degrees,” but the claimant was able to 
internally and externally rotate.  Dr. Bynum recorded an impression of “left shoulder 
chronic rotator cuff tear, AC arthritis and pain.”  Dr. Bynum reiterated the opinion that 
the claimant did not have appropriate postoperative treatment following the last repair of 
his left shoulder.  He opined the left shoulder may be “salvageable” and recommended 
an arthroscopic debridement release, distal clavicle excision and open rotator cuff repair 
of a chronic tear.”   



 

 

25. On May 27, 2011 the respondents denied authorization for the surgery rec-
ommended by Dr. Bynum.  The respondents relied on the order of ALJ Jones as the 
basis for the denial. 

26. Dr. Faragher examined the claimant on July 27, 2011.  The claimant reported 
to Dr. Faragher that his left shoulder was getting “worse and worse,” was “very painful” 
and was interfering with sleep.  Dr. Faragher reported the claimant was taking Ibu-
profen, oxycodone and Lyrica, and that the he was increasing his consumption of ox-
ycodone.  On examination Dr. Faragher noted ROM was “severely limited with 30 de-
grees of shoulder abduction” and difficulty with external and internal ROM.  Dr. 
Faragher assessed left shoulder pain secondary to repeat rotator cuff tear and AC joint 
arthropathy.  Dr. Faragher “whole heartedly” recommended that the claimant proceed 
with the “salvage procedure” suggested by Dr. Bynum because he believed the surgery 
would help the claimant’s pain.  Dr. Faragher opined the claimant has “gotten worse 
with his current left shoulder symptoms since MMI date of 07/12/2007.” 

27. On August 31, 2011 Dr. Faragher recorded that the claimant reported pro-
gressively worse shoulder pain.  Dr. Faragher noted that ROM of the upper extremities 
was “severely limited with abduction and flexion of “about 30 degrees.”  Dr. Faragher 
also recorded that the claimant was complaining of neck pain.  The claimant’s neck was 
in a “marked anterior position” with increased paraspinal muscle tone at C4-7.  There 
was tenderness over the left trapezius.  Dr. Faragher ordered spinal x-rays that demon-
strated “multilevel arthritic findings” with facet arthropathy syndrome, particularly at C3-4 
and C4-5.  Dr. Faragher suggested “possible interventional pain injections such as C7-
T1 interlaminar epidural steroid injection” as well as cervical facet injections. 

28. On September 14, 2011 the respondents denied authorization for the cervical 
injections recommended by Dr. Faragher.  The respondents stated that request was 
denied because the industrial injury was to the shoulder and not the neck, and because 
left shoulder surgery was denied by order of ALJ Jones.  

29. On September 15, 2011 the claimant filed a Petition to Reopen based on 
change in medical condition.  The petition was supported by Dr. Faragher’s report dated 
July 27, 2011. 

30. On October 5, 2011 Dr. Bynum authored a report addressed to the claimant’s 
attorney.  With regard to C7-T1 interlaminar epidural injections requested by Dr. 
Faragher, Dr. Bynum stated that he would defer to Dr. Faragher’s opinion.  Dr. Bynum 
again opined that the claimant did not receive an appropriate postoperative rehabilita-
tion course after the December 2008 surgery and stated that, given the claimant’s 
symptoms, a revision of the rotator cuff repair is warranted to decrease pain and in-
crease function. 

31. On November 3, 2011 the claimant reported his symptoms were “same old, 
same old.”  Dr. Faragher recorded that the claimant exhibited a “radical reduction of 
range of motion of the left shoulder with shoulder flexion and abduction.”  Apparently 
there were no exact ROM measurements of these limitations. 



 

 

32. On November 14, 2011 Dr. Bynum recorded active flexion of the left shoulder 
of 30 degrees with external rotation of 20 degrees.  Dr. Bynum again recommended “left 
shoulder debridement, distal clavicle excision and revision rotator cuff repair plus/minus 
graft jacket.” 

33. On January 3, 2012 Dr. Sean M. Griggs, M.D., conducted an IME at the re-
spondents’ request.  Dr. Griggs performed a physical examination of the claimant and 
reviewed medical records including the MRI of February 26, 2010.  Dr. Griggs noted the 
claimant underwent a left rotator cuff repair in 2005 prior to the industrial injury.  He not-
ed that left shoulder ROM was “significantly limited” with reduced strength compare to 
the right.  Dr. Griggs assessed bilateral shoulder rotator cuff tears with symptoms im-
proved on the right following two surgeries but “failed improvement on the left following 
two separate surgeries.”  Dr. Griggs opined that the surgery proposed by Dr. Bynum is 
unlikely to improve function because of increased atrophy of the muscle belly.  Howev-
er, Dr. Griggs stated that the question of whether the proposed surgery would reduce 
the claimant’s pain is “more subjective” because debriding the shoulder can at times 
improve pain.  Dr. Griggs considered the claimant’s pain to be out of proportion to his 
findings and suggested a cervical workup to rule out disc pathology.  He stated that so 
far as he could tell from the claimant’s chart the “neck has not been a part of his claim.”  
Dr. Griggs stated the claimant is not able to use his left shoulder for “any significant 
functional activities,” and that based on his examination he would “likely be sedentary in 
regards to the left upper extremity.” 

34. On March 20, 2012 the claimant told Dr. Faragher that everything was “about 
the same.”  Dr. Faragher reported ROM in the left shoulder was “dramatically impaired” 
with flexion and abduction limited to 50 or 60 degrees.  Dr. Faragher reiterated his sup-
port for the “salvage procedure” recommended by Dr. Bynum that would “hopefully” turn 
out to be successful.  Dr. Faragher noted that if the surgery were successful it “could” 
return the claimant to normal activities, decrease or eliminate the need for pain medica-
tions, and return the claimant to the work force for 4 or 5 years.  Dr. Faragher discontin-
ued Oxycontin and prescribed oxycodone and Flexeril. 

35. On April 12, 2012 the claimant filed an Application for Hearing and Notice to 
Set.  An “x” was placed in a space next to the following statement found on the applica-
tion: “Penalties: Describe with specificity the grounds on which a penalty is asserted, 
including the order, rule or section of the statute allegedly violated, and dates on which 
you claim the violation beg and ended.”  Beneath this statement the claimant typed the 
following words; “Failure to pay reasonable and necessary medical care – C.R.S. 8-43-
304.” 

36. On June 20, 2012 Dr. Faragher authored a report addressed to the claimant’s 
attorney.  Dr. Faragher opined the claimant’s medical condition has worsened since he 
was placed at MMI in December 2008 and also since July 27, 2011.  This worsening is 
evidenced by reduced function in the shoulder and increased pain since July 27, 2011.  
Dr. Faragher agrees with Dr. Griggs that the claimant is unable to use the shoulder for 
any significant functional activities.  Objectively, Dr. Faragher reports the shoulder ex-
hibits decreased ROM.  Dr. Faragher again endorsed the “salvage reconstructive sur-



 

 

gery” recommended by Dr. Bynum and stated he believes it will improve function and 
hopes for a reduction in the claimant’s pain.  Dr. Faragher also opined that although the 
claimant’s principal injury was to the shoulders there was also a “component of a cervi-
cal injury.”  Dr. Faragher opined the “cervical injury” has worsened as shown by reduced 
cervical ROM and increased neck pain.  He opined the claimant would “likely benefit” 
from a cervical transforaminal or interlaminar far left epidural steroid injection. 

37. The claimant’s wife, *T, testified at the hearing.  She testified that since early 
2011 she has noticed some changes in the claimant’s ability to perform tasks around 
the home.  She stated that if the claimant tries to rake or mow he has to hold his shoul-
der, rocks back and forth and takes pain medication.  Further, the claimant used to 
sweep and mop floors but now lacks the ability to hold the handle.  *T has also ob-
served the claimant is “depressed,” sometimes stays in his room and doesn’t eat, and 
has trouble sleeping. 

38. The claimant failed to prove that the surgery proposed by Dr. Bynum and en-
dorsed by Dr. Faragher constitutes reasonable and necessary medical treatment.  Alt-
hough the proposed surgery is in some particulars different those previously performed 
by other physicians, it is clear that the central objective of this procedure is to once 
again attempt to repair the rotator cuff.  However, the claimant has failed two rotator cuff 
repairs since the injury in July 2006, and one rotator cuff repair prior to the date of inju-
ry.  The ALJ credits the opinion of Dr. Stagg, the DIME physician, that the claimant 
should not undergo any further surgeries to repair the rotator cuff.  Dr. Stagg was aware 
of the claimant’s history of failed rotator cuff surgeries.  His opinion has since been cor-
roborated by Dr. Motz who opined that in light of the history of failed surgeries it is high-
ly unlikely that further revision will be successful.  Moreover, Dr. Griggs persuasively 
opined that the surgery proposed by Dr. Bynum is unlikely to improve the claimant’s 
function because of atrophy in the muscle, and that any improvement in pain resulting 
from the surgery would be “subjective.”  In view of the claimant’s overall history and the 
persuasive opinions of Dr. Stagg, Dr. Motz and Dr. Griggs, the ALJ is not persuaded by 
the contrary opinions of Dr. Bynum and Dr. Faragher. 

39. The claimant failed to prove by a preponderance of the evidence that the 
need for the cervical injections proposed by Dr. Faragher is causally-related to the in-
dustrial injury of July 10, 2006.  It was not until August 31, 2011, more than five years 
after the injury, that Dr. Faragher suggested interventional pain injections to treat “multi-
level arthritic findings” and facet syndrome at C3-4 and C4-5.  Dr. Griggs credibly re-
ported that, based on his review of the chart, the claimant’s “neck has not been a part of 
his claim.”  Although Dr. Faragher opined that the claimant’s injury has a “cervical com-
ponent,” he has not cited any medical history or records to document that assertion.  
Considering that Dr. Faragher himself acknowledges significant degenerative changes 
in the claimant’s cervical spine, there is insufficient persuasive evidence to establish 
that the claimant’s cervical condition was caused, aggravated or accelerated by the in-
dustrial injury.  Therefore the claimant failed to prove that the need for the injections 
proposed by Dr. Faragher is related to the injury.  



 

 

40. The claimant failed to prove that any worsening of his shoulder condition justi-
fies an award of temporary total disability (TTD) benefits.  The claimant failed to prove 
that to the extent his shoulder condition has worsened that he sustained increased loss 
of earning capacity over that which existed on the date of MMI and ALJ Jones’s order.  
Based on the order of ALJ Mottram, the evidence establishes that when the claimant 
was originally placed at MMI in December 2008 he was in the sedentary category and 
could perform sedentary work.  ALJ Mottram’s order further establishes that between 
the date of MMI and February 2010 the claimant did not obtain or seek any employ-
ment. When the claimant was examined by Dr. Griggs in January 2012 he remained in 
the sedentary category with respect to the left shoulder.  There is no credible or persua-
sive evidence that the claimant has sought or obtained employment since ALJ 
Mottram’s order.  The ALJ infers from this evidence that to the extent the claimant’s 
shoulder has deteriorated it has not substantially altered his access to the labor market 
over that which existed when he was placed at MMI in December 2008.  Rather, the 
claimant remains in the sedentary work category with respect to the industrial injury.  
Further, there is no credible or persuasive evidence that any worsening of the claimant’s 
condition has caused him to become ineligible for jobs that he held or was capable of 
performing on the date of MMI. 

41. At the commencement of the hearing the parties agreed that an order of PALJ 
DeMarino had the effect of prohibiting the claimant from testifying.  The claimant did not 
request the undersigned ALJ to review Judge DeMarino’s order, but reserved the right 
to seek appellate review of the order.  Therefore the ALJ has not addressed the proprie-
ty of the PALJ’s order. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 



 

 

merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

ISSUE PRECLUSION 

 The claimant seeks to reopen his claim for benefits based on a change of condi-
tion.  The respondents contend that the doctrine of issue preclusion bars consideration 
of the issue because ALJ Jones denied the claimant’s previous petition to reopen in the 
Findings of Fact, Conclusions of Law and Order dated October 25, 2010.  The ALJ dis-
agrees with the respondents’ argument. 

 Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  The claimant shoulders the burden of proving 
his condition has changed and his entitlement to benefits by a preponderance of the ev-
idence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986). 

 Section 8-43-303(1) does not limit the number of petitions to reopen that may be 
filed in a given case.  Consequently, courts may not construct such a limitation as long 
as successive petitions to reopen are based on new or different evidence.  Graden Coal 
Co. v. Yturralde, 137 Colo. 527, 328 P.2d 105, 110 (1958); Sump v. Industrial Commis-
sion, 33 Colo. App. 254, 519 P.2d 1204 (1974).  

 Here, the respondents rely on the doctrine of issue preclusion as the basis for 
barring consideration of the claimant’s petition to reopen.  The elements of issue preclu-
sion are: “(1) the issue sought to be precluded is identical to an issue actually deter-
mined in the prior proceeding; (2) the party against whom estoppel is asserted has been 
a party to or is in privity with a party to the prior proceeding; (3) there is a final judgment 
on the merits in the prior proceeding; and (4) the party against whom the doctrine is as-
serted had a full and fair opportunity to litigate the issue in the prior proceeding.”  Sunny 
Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. App. 2001).  

In Handson v. Northwest Pipe Co., WC 4-559-615 (ICAO April 2, 2009), the In-
dustrial Claim Appeals Panel (ICAP) observed that except in rare circumstances it is un-
likely that “issues raised by successive petitions to reopen based on worsened condition 
filed over a year apart from one another can be said to be ‘identical’.”  ICAP remarked 
that the “mere passage of time changes issues raised by the successive petitions since 
each fact finder must focus on the claimant’s allegedly worsened condition at a different 
point in time,” and “issue preclusion will rarely be applicable in the context of reopen-
ing.” 

The respondents’ argument notwithstanding, the ALJ concludes the issues raised 
by this petition to reopen are not identical to the issues considered by ALJ Jones.  In 
this proceeding the claimant argues his condition has worsened since ALJ Jones en-



 

 

tered her order and the worsening warrants an award of additional medical benefits 
(surgery) and TTD benefits.  ALJ Jones conducted a hearing on the previous petition to 
reopen in August 2010 and issued her order in October 2010.  In support of the pending 
petition to reopen the claimant has submitted new evidence from which it might be in-
ferred that after ALJ Jones entered her order his condition worsened as shown by in-
creased pain and reduced ROM in the left shoulder.  For instance, in November 2010 
soon after ALJ Jones entered her order Dr. Faragher noted that the claimant exhibited 
100 degrees of shoulder abduction.  However, on July 27, 2011 the claimant reported to 
Dr. Faragher that his shoulder was “worse and worse” and Dr. Faragher recorded that 
the ROM was “severely restricted” with only 30 degrees of abduction.  The claimant has 
also produced new medical opinions from Dr. Bynum and Dr. Faragher recommending 
that the claimant undergo “salvage” surgery to restore function and reduce pain in his 
left upper extremity.  Both of these physicians examined the claimant and rendered their 
opinions concerning surgery after ALJ Jones entered her order disposing of the prior 
petition to reopen. 

When ALJ Jones entered her order she could not have predicted the future 
course of the claimant’s shoulder condition, nor the treatment that would be reasonable 
and necessary to treat it.  Indeed, she did not attempt to do so.  ALJ Jones merely de-
termined that on the evidence before her the claimant failed to prove a worsened condi-
tion and that additional surgery was not reasonable and necessary under the circum-
stances then existing.  The current petition to reopen is predicated on alleged changes 
of condition since ALJ Jones entered her order, and recommendations for treatment 
predicated on the alleged changes.  The current issues are not “identical” to those con-
sidered by ALJ Jones.  Handson v. Northwest Pipe Co., supra. 

The ALJ notes that the respondents’ statement of the issues mentions doctrines 
similar to issue preclusion including “res judicata” and law of the case.  However, the 
body of the argument is restricted to issue preclusion.  As a consequence the ALJ does 
not address these other doctrines in detail.   

REOPENING FOR PROPOSED SHOULDER SURGERY 

The claimant contends that his condition has worsened so as to warrant the sur-
gery proposed by Dr. Bynum and endorsed by Dr. Faragher.  The ALJ concludes reo-
pening is not warranted on this basis because, even if it is assumed that the claimant’s 
shoulder condition has worsened, he failed to prove that the proposed surgery is rea-
sonable and necessary to treat the worsening. 

 A change in condition refers either to change in the condition of the original com-
pensable injury or to a change in the claimant's physical or mental condition that can be 
causally related to the original injury.  Heinicke v. Industrial Claim Appeals Office, 197 
P.3d 220 (Colo. App. 2008); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. 
App. 1985).  Reopening is warranted if the claimant proves that additional medical 
treatment or disability benefits are warranted as a result of the worsened condition.  
Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 2000); Dorman v. 
B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988). 



 

 

 Respondents are liable to provide medical treatment that is reasonable and nec-
essary to cure and relieve the effects of the industrial injury.  Section 8-42-101(1)(a), 
C.R.S.  The question of whether the claimant proved treatment is reasonable and nec-
essary is one of fact for the ALJ.  Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002). 

Assuming for the sake of argument that the claimant’s left shoulder condition has 
worsened since the order of ALJ Jones, the ALJ concludes the claimant failed to prove 
the worsening warrants performance of the surgery proposed by Dr. Bynum.  As deter-
mined in Finding of Fact 37, the claimant failed to prove that the proposed surgery is 
reasonable and necessary to cure and relieve the effects of the injury.  Instead, the ALJ 
is persuaded by the claimant’s history of failed rotator cuff repairs and the opinions of 
Dr. Stagg, Dr. Motz and Dr. Griggs that a fourth attempt to repair the rotator cuff is not 
likely to be successful.  Because the proposed surgery is not reasonable and neces-
sary, and therefore is not compensable, any worsening of the claimant’s shoulder condi-
tion does not warrant reopening for the purpose of performing the surgery. 

REOPENING FOR CERVICAL INJECTIONS 

 The claimant contends that he is entitled to reopen the claim to receive cervical 
injections recommended by Dr. Faragher.  The ALJ disagrees with this argument since 
the claimant failed to prove the cervical condition is causally-related to the industrial in-
jury.   

As noted, a “change in condition” that warrants reopening means a condition that 
is causally related to the original injury.  Heinicke v. Industrial Claim Appeals Office, su-
pra; Chavez v. Industrial Commission, supra.  Consequently the claimant was required 
to prove by a preponderance of the evidence that the condition for which he seeks med-
ical treatment was proximately caused by an injury arising out of and in the course of 
the employment.  Section 8-41-301(1)(c), C.R.S.  The claimant must prove a causal 
nexus between the claimed disability and the work-related injury.  Singleton v. Kenya 
Corp., 961 P.2d 571 (Colo. App. 1998).  The question of whether the claimant met the 
burden of proof to establish the requisite causal connection is one of fact for determina-
tion by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. In-
dustrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000).   

As determined in Finding of Fact 38 the claimant failed to prove it is more proba-
bly true than not that his degenerative cervical condition, and therefore the need for cer-
vical injection therapy, is causally related to the July 2006 industrial injury.  As found, 
the ALJ credits the statement of Dr. Griggs that the medical records do not indicate 
there was any cervical injury as a result of 2006 industrial accident.  Further, Dr. 
Faragher did not identify any cervical component until more than five years after the 
original date of injury.  He also admitted that the claimant suffers from degenerative 
conditions of the cervical spine.  In these circumstances the ALJ is not persuaded that 
the claimant proved there was any cervical injury caused by the industrial injury.   



 

 

The claimant failed to prove that the need for the proposed injections is causally 
related to the 2006 industrial injury.  Therefore, the injection therapy proposed by Dr. 
Faragher affords no basis for reopening the claim. 

REOPENING FOR TTD BENEFITS 

The claimant contends that the alleged worsening of his shoulder condition war-
rants an award of additional TTD benefits commencing July 27, 2011 and continuing.  
The ALJ disagrees that the claimant proved that any worsening of his shoulder condi-
tion warrants an award of additional TTD benefits. 

In City of Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 
(Colo. App. 1997), the court held that in order to receive TTD benefits based on a 
change of condition reopening the claimant must show increased restrictions that result 
in “greater impact on the claimant’s temporary work capacity than he had originally sus-
tained as a result of the” industrial injury.  954 P.2d at 639-640.  The question of wheth-
er the claimant proved the worsened condition caused increased impairment of earning 
capacity presents a question of fact for the ALJ.  Giammarino v. Contemporary Services 
Corp., W.C. No. 4-546-027 (ICAO November 22, 2006).  There is no requirement that 
the claimant produce evidence of medical restrictions imposed by an ATP, or by any 
other physician.  Rather, lay evidence alone may be sufficient to establish disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  However, the ALJ may 
consider whether the worsened condition has resulted in the imposition of additional 
medical restrictions.  Giammarino v. Contemporary Services Corp., supra. 

The ALJ assumes for the sake of argument that the claimant’s shoulder condition 
has worsened since the order of ALJ Jones in the sense that the shoulder is more pain-
ful and there is less ROM.  However, as determined in Finding of Fact 39 the claimant 
failed to prove that any worsening of the left shoulder has resulted in a greater loss of 
earning capacity than existed when he was originally placed at MMI in December 2008.  
Rather, when the claimant was placed at MMI he was in the sedentary category, and he 
probably remains in that category as noted by Dr. Griggs in January 2012.   

Moreover, in February 2010 when ALJ Mottram entered his Summary Order the 
claimant had not performed any work nor looked for any since he was placed at MMI in 
2008.  The record does not contain any credible or persuasive evidence that the claim-
ant has worked since ALJ Mottram’s order.  Thus, the claimant has failed to introduce 
any credible or persuasive evidence that worsening of his condition has caused him to 
become ineligible for jobs that he was able to perform at the time of MMI. 

Because the claimant failed to prove that any worsening of his condition warrants 
an award of additional TTD benefits this argument does not support an order reopening 
the claim.  City of Colorado Springs v. Industrial Claim Appeals Office, supra. 

AUTHORIZATION OF DR. FARAGHER AND DR. BYNUM 

The parties dispute whether Dr. Faragher and Dr. Bynum are authorized treating 
physicians (ATP).  While resolution of this issue may not directly affect any of the issues 



 

 

determined by this order, it may affect future claims for medical benefits.  Therefore, the 
ALJ elects to resolve the issue. 

Authorization to provide medical treatment refers to a medical provider’s legal au-
thority to provide medical treatment to the claimant with the expectation that the provid-
er will be compensated by the insurer for providing treatment.  Bunch v. Industrial Claim 
Appeals Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial Claim 
Appeals Office, 914 P.2d 501 (Colo. App. 1995).  Authorized providers include those 
medical providers to whom the claimant is directly referred by the employer, as well as 
providers to whom an ATP refers the claimant in the normal progression of authorized 
treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 
2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  Whether an ATP 
has made a referral in the normal progression of authorized treatment is a question of 
fact for the ALJ.  Suetrack USA v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. 
App. 1995). 

The ALJ concludes that Dr. Faragher and Dr. Bynum are authorized treating 
physicians.  As determined in Finding of Fact 16, Dr. O’Meara, who was unquestionably 
an ATP for the industrial injury, on October 4, 2010 issued a written referral to Dr. 
Faragher for pain management of the claimant’s left arm.  Dr. O’Meara indicated that 
Dr. Faragher was to “evaluate and manage” the claimant’s pain.  The ALJ infers from 
this document that the referral was made in the ordinary course of medical treatment, 
and that Dr. Faragher became an ATP by virtue of this referral.   

The October 20, 2010 office note stating that the claimant’s attorney referred the 
claimant to Dr. Faragher is not persuasive evidence that the referral occurred outside 
the normal progression of medical treatment.  The October 20 note was made more 
than two weeks after Dr. O’Meara made a written referral to Dr. Faragher.   

As determined in Finding of Fact 18, on November 30, 2010 Dr. Faragher decid-
ed that the claimant should be referred to a shoulder specialist such as Dr. Bynum to 
consider a “surgical option,” and Dr. Faragher made a written notation of this recom-
mendation.  The ALJ concludes this notation amounts to a written referral to Dr. Bynum 
for a surgical evaluation of the claimant’s shoulder, and that the referral was made in 
the normal progression of treatment by Dr. Faragher.  Therefore, Dr. Bynum is an ATP 
for the purpose of evaluating the claimant’s shoulder. 

PENALTIES FOR FAILING TO PROVIDE REASONABLE AND NECESSARY 
MEDICAL TREATMENT 

The claimant contends the respondents should be penalized under the provisions 
of § 8-43-304(1), C.R.S. because they did not authorize the surgery recommended by 
Dr. Bynum and the cervical injections recommended by Dr. Faragher.  The respondents 
contend that the claimant failed to plead the penalty in accordance with § 8-43-304(4), 
C.R.S.  Alternatively, the respondents argue that their denial of the requested treatment 
did not violate any rule, statute or order, and that their conduct in contesting liability for 



 

 

these procedures was not unreasonable.  The ALJ concludes the claimant did not ade-
quately plead the penalty claim. 

Section 8-43-304(4), C.R.S., provides that in “any application for hearing for a 
penalty pursuant to subsection (1) of this section, the applicant shall state with specifici-
ty the grounds on which the penalty is being asserted.”  The statute then creates a pro-
cedure for the alleged violator to cure the alleged violation within twenty days after the 
mailing of the application.  If the violation is cured, the proponent of the penalty bears an 
increased burden of proof to establish by clear and convincing evidence that the violator 
knew, or reasonably should have known, that “such person was in violation.” 

 The ICAO has held that the purposes of the specificity requirement are to 
provide notice of the basis of the alleged violation so as to afford the putative violator an 
opportunity to cure the violation, and to provide notice of the legal and factual bases of 
the claim for penalties so that the violator can prepare its defense.  Davis v. K Mart, 
W.C. No. 4-493-641 (ICAO April 28, 2004); Gonzales v. Denver Public School District 
Number 1, W.C. No. 4-437-328 (ICAO December 27, 2001).  Thus, the notice aspect of 
the specificity requirement is designed to protect the fundamental due process rights of 
the alleged violator to be “apprised of the evidence to be considered, and afforded a 
reasonable opportunity to present evidence and argument in support of” its position.  
Matthys v. City of Colorado Springs, W.C. No. 4-662-890 (ICAO April 2, 2007).  Of 
course, the statute does not prescribe a precise form for pleading penalties, and an ALJ 
may consider the circumstances of the individual case to determine whether the appli-
cation for hearing was sufficiently precise to satisfy the statute.  See Davis v. K Mart, 
W.C. No. 4-493-641 (ICAO April 28, 2004) (factual allegations contained in pleading 
were sufficiently specific to notify the respondent to rule of procedure that was allegedly 
violated, and to extent respondent was unsure of precise nature of allegations discovery 
was available to assist in clarifying the issues). 

The ALJ agrees with the respondents that the request for penalties contained in 
the application for hearing was not stated with sufficient specificity to meet the require-
ments of § 8-43-304(4).  The application for hearing fails to identify which medical bene-
fits the claimant is alleging were not paid.  Further the application does not  identify 
which statute, rule or order was allegedly violated by the respondents’ alleged failure to 
pay the unidentified medical benefits.  (Finding of Fact 34.)  In this regard the ALJ notes 
that the application for hearing’s reference to § 8-43-304 did nothing to identify the stat-
ute, rule or order allegedly violated.  Section 8-43-304 merely sets forth the general 
grounds for the imposition of penalties and does not itself require or proscribe any par-
ticular conduct and certainly does not created any duties with respect to the payment of 
medical benefits.  Finally, the allegations contained in the application did not identify the 
dates the alleged violations began and ended. 

In these circumstances the ALJ concludes there was not even substantial com-
pliance with § 8-43-304(4).  On viewing the application for hearing the respondents 
were left to speculate on both the factual and legal allegations underlying the request for 
penalties.  Thus, the respondents were deprived of the opportunity to decide whether to 



 

 

“cure” the alleged violations within twenty days.  Neither could the respondents be ex-
pected to begin preparation of their defenses without conducting substantial discovery. 

In these circumstances the ALJ concludes that the proper remedy is to strike the 
claim for penalties without prejudice.  The claimant may file another application for hear-
ing seeking penalties, but any such application should comply with the requirements of 
§ 8-43-304(4).  In light of this determination the ALJ does not reach the merits of the 
claim for penalties. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

1. The petition to reopen WC No. 4-697-298 is denied and dismissed. 

2. The claim for medical benefits in the form of the surgery recommended by 
Dr. Bynum, and the injections recommended by Dr. Faragher, is denied and dismissed.  
The respondents remain liable to provide reasonable, necessary and related post-MMI 
medical benefits in accordance with their Final Admission of Liability dated May 18, 
2010. 

3. The claim for additional temporary total disability benefits is denied and 
dismissed. 

4. Dr. Faragher and Dr. Bynum are authorized medical providers. 

5. The claim for penalties based on failure to pay medical benefits is dis-
missed without prejudice to again file the claim in accordance with the applicable stat-
utes and rules of procedure. 

6. Issues not determined by this order are reserved for future determination. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 



 

 

DATED:  August 28, 201 

David P. Cain 

Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-830-783-01 

 
STIPULATIONS 

 
1. Parties stipulated Claimant’s Average Weekly Wage (“AWW”) is $200.00 

per week.  

2. Parties stipulated Claimant voluntarily resigned on October 7, 2011.   

 
ISSUES 

   
1.        Whether Respondents overcame Dr. Morreale’s DIME opinion by clear 

and convincing evidence. 

2.      Whether Claimant is entitled to future maintenance medical benefits related 
to the June 24, 2010 injury. 

3.        Whether Claimant is entitled to permanent partial disability benefits related 
to the June 24, 2010 injury.   

4.    Whether Claimant is entitled to temporary total and temporary partial disabil-
ity benefits related to the June 24, 2010 injury.   

 

FINDINGS OF FACT 

1. Claimant suffered a work-related back injury June 24, 2010. 
 
2. A first report of injury was filed June 26, 2010 indicating Claimant’s injury 

occurred when she lifted a heavy trash bag while working at Employer.   
 
3. Claimant first presented to Concentra June 28, 2010 to Mr. Richard 

Shouse, PA.  Claimant complained to Mr. Shouse of back, neck and wrist pain.  Mr. 
Shouse diagnosed Claimant with a lumbar and cervical strain. 

 



 

 

4. Mr. Shouse saw Claimant again September 9, 2010.  Claimant stated she 
felt her symptoms had not changed since her initial visit.  Mr. Shouse found Claimant 
showed positive Waddells and had a normal gait with an unremarkable back examina-
tion. Further, Mr. Shouse found Claimant had full range of motion in both the cervical 
and lumbar spines.   

 
5. Claimant subsequently saw Dr. John Sacha September 15, 2010.  During 

that appointment, Claimant stated her neck and periscapular pain had resolved but still 
experienced low back pain.  Dr. Sacha opined, “The only causally related area of injury 
is the lumbar spine.” 

 
6. Dr. Sacha scheduled an MRI.  The MRI reflected no abnormalities.  
 
7. Claimant returned to Dr. Sacha on October 13, 2010.   Dr. Sacha stated, 

“Since last being seen, we did get an MRI that was completely normal.  We did not find 
any objective findings or any abnormalities.  On reviewing this patient’s presentation, 
she has a normal MRI, nonphysiologic presentation with symptoms far in excess to find-
ings.  No objective findings.  No pathology can be identified at this point.  I do not see 
anything further that we could do for her.”  Dr. Sacha returned Claimant to full-duty Oc-
tober 13, 2010.   

 
8.  On October 13, 2010, Dr. Sacha further noted Claimant’s subjective pain 

behaviors were greater than objective findings, and her exam was non-physiologic. Dr. 
Sacha stated, “It is noted when she is seen in the waiting room she sits without difficul-
ty, and walks and moves when not being watched without difficulty.”  

 
9. Dr. Albert Hattem evaluated Claimant on November 22, 2010 for a sched-

uled follow up after she completed treatment with Dr. Sacha.  Dr. Hattem found Claim-
ant presented with no distress, appeared comfortable, and ambulated normally and 
without difficulty.  The exam also reflected Claimant’s cervical spine and shoulder 
demonstrated full range of motion in all planes.  There was no tenderness to palpitation.  
Dr. Hattem opined that Claimant was at MMI.  He further stated that an impairment rat-
ing was not applicable. Dr. Hattem opined that Dr. Morreale erred in assigning a 31% 
impairment rating. 

 
10. Claimant filed an Application for a Division Independent Medical Examina-

tion (“DIME”) on June 22, 2011.   
 
11. Dr. Joseph Morreale performed a DIME August 29, 2011. Dr. Morreale’s 

report reflects Claimant complained of pain which extends up into her shoulder blades.  
Despite her cervical pain resolving months before, Claimant complained her neck both-
ered her with rotation.  For the first time, Claimant complained of pain in her upper ex-
tremity into the dorsum of her hand.  Dr. Morreale found full range of motion in Claim-
ant’s upper extremities.  He also reported the lumbar spine was grossly normal without 
any significant anatomical abnormalities.  Despite these findings, Dr. Morreale assigned 



 

 

Claimant a 31% whole person impairment rating, and did not assign any restrictions to 
Claimant’s work capabilities.   

 
12. Dr. Bisgard performed an Independent Medical Examination (“IME”) on 

January 9, 2012.  In her report, Dr. Bisgard stated: “She demonstrated pain behaviors 
and some inconsistencies, which will be discussed below.  During the course of our vis-
it, she was observed to have full range of motion in her cervical spine.  She moved 
freely when turning to talk to her husband.  She demonstrated full flexion and extension 
when discussing movements that caused pain.  However, during direct examination she 
exhibited significant limitations.”  Dr. Bisgard agreed the date of MMI was November 22, 
2010.   
 

13. At hearing, Dr. Bisgard testified, “Dr. Morreale erred in his conclusions.”  
Dr. Bisgard further stated, “I have carefully reviewed Dr. Morreale’s Division IME report.  
There are inconsistencies in his report based on review of the medical records.  [Claim-
ant] has not reported right upper extremity pain to any other provider, including myself, 
and her cervical examination is completely normal other than reduced range of motion 
on direct examination which was completely normal when observed outside the scope 
of the examination.  These inconsistencies cannot be explained medically.  I consider 
[Claimant’s] cervical range of motion inconsistent and not applicable in calculating im-
pairment.  . . At this point the neck pain is subjective and is not verified by any examiner 
except Dr. Morreale.”   
 

14. Dr. Bisgard also noted she felt Claimant’s reporting was incredible regard-
ing alleged right upper extremity pain because she did not note any complaints of 
shoulder pain in Claimant’s medical record.  However, during direct examination she 
exhibited significant limitations.   

 
15. The ALJ finds Claimant did not report right upper extremity pain to any 

other provider except Dr. Morreale.  Further, Dr. Bisgard testified Claimant did not report 
right upper extremity complaints during the IME which occurred after the DIME.   

 
16. Dr. Bisgard also noted Claimant had poor effort with grip testing and with 

resisted manual motor testing.   
 
17. Dr. Bisgard testified at the hearing that Claimant reported to Mr. Shouse 

she was suffering wrist pain, but denied she ever reported right wrist pain when asked 
by Dr. Bisgard.  Her report also reflects Claimant’s lumbar spine also improved since 
the DIME with Dr. Morreale.  She also noted Claimant “has no loss of range of motion.”  

 
18. Dr. Bisgard opined that she agreed with Drs. Sacha and Hattam that no 

permanent medical impairment was appropriate.  Dr. Bisgard opined, “Without a Table 
53 diagnosis there is no impairment…You have to have the Table 53 that is based on 
objective evidence supported in the records prior to assessing impairment.  And in this 
case, she did not meet Table 53 criteria.”   

 



 

 

19. Dr. Bisgard explained, “The intent of Table 53, category 2B which is the 
documented injury with pain and rigidity for six (6) months with or without spasms, it’s 
not intermittent pain, it’s not pain that comes and goes, it’s pain that is constant through 
that time period.”  Dr. Bisgard testified Claimant’s pain, “would come and go.  So that 
doesn’t meet the criteria” for an impairment rating.   

 
20. Dr. Bisgard opined that because both the cervical and lumbar pain would 

come and go, it did not meet the six (6) month criteria.  As such, she opined that Dr. 
Morreale, “erred in that portion as well.”   

 
21. Dr. Bisgard’s opinions are credible and persuasive and rise to the level of 

clear and convincing evidence.   
 
22. Respondents have overcome the DIME by clear and convincing evidence.  

Dr. Morreale’s opinions as to MMI, causal relationship of neck and right upper extremity, 
and PPD have been overcome by the opinions of Dr. Bisgard, Dr. Hattem, and Dr. 
Sacha. 

 
23. Claimant reached MMI on November 22, 2010 with no permanent medical 

impairment.  Claimant also failed to prove that she is entitled to maintenance medical 
benefits, TTD or TPD beginning June 24, 2010. 
 

CONCLUSIONS OF LAW 

1. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc., v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).   

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tion; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 

3. The MMI and permanent impairment findings of the DIME physician are 
binding on the parties unless they overcome by clear and convincing evidence.  Section 
8-42-107(8)(b)(III) and (8)(c) C.R.S.; Cordova v. Industrial Claim Appeals Office, 55 P. 
3d 186 (Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998).  

4. Clear and convincing evidence means evidence which is stronger than 
mere ‘preponderance;’ it is evidence that is highly probable and free from serious or 



 

 

substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).   

5. A party meets this burden if the party demonstrates that the evidence con-
tradicting the DIME physician is unmistakable and free from serious or substantial 
doubt.  Leming v. Industrial Claims Appeals Office, 62 P.3d 1015 (Colo. App. 2002).  

6. Whether a party has met the burden of overcoming a DIME by clear and 
convincing evidence is a question of fact for the ALJ.  Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995). 

7. Entitlement to ongoing medical benefits subsequent to MMI should be de-
termined at the hearing on the final award of permanent disability if there is substantial 
evidence of a need for ongoing treatment.  Grover v. Industrial Commission, 759 P. 2d 
at 711-712 (Colo. 1988).   

8. The physical impairment rating may be the basis of an award of perma-
nent partial disability benefits if, when considered in view of the other relevant factors, 
the rating is indicative of the general degree of disability.  Gilliatt v. Industrial Commis-
sion, 680 P.2d 1310 (Colo. App. 1983); Dravo Corp. v. Industrial Commission, 40 Colo. 
App. 57, 569 P.2d 345 (1977).   

9. To prove entitlement to TTD, the claimant must prove the industrial injury 
caused a disability.  Section 8-42-103(1) C.R.S.; PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).   

 10. The ALJ concludes Respondents have proven that Dr. Morreale erred in   
opining that Claimant was not at MMI and sustained a 31% permanent medical impair-
ment.  During Dr. Hattem’s January 27, 2012 deposition testimony, he questions wheth-
er Dr. Morreale even reviewed the correct medical records.  Dr. Hattem opined that Dr. 
Morreale erred in assigning a 31% impairment rating.  Dr. Bisgard opined that Dr. 
Morreale erred in concluding that Claimant had not reached MMI and sustained a 31% 
impairment rating.  Dr. Sacha opined that Claimant did not have permanent impairment.  
Each physician who examined Claimant before, and after, Dr. Morreale found Claimant 
had full range of motion in the lumbar and cervical spine, as well as no permanent im-
pairment and no prior record of right upper extremity pain.  Additionally Claimant’s re-
porting of symptoms and limitations are not credible.  Claimant has demonstrated in-
consistent pain behavior and inconsistent pain reporting in the medical records from the 
various providers. 

11. The ALJ concludes that Dr. Morreale erred in assigning an impairment rat-
ing based on Claimant’s range of motion in her cervical and lumbar spine.  Dr. Morreale 
opined that Claimant had full and unrestricted range of motion in all of her upper ex-
tremity joints, as well as grossly normal examinations of her spine.  Drs. Sacha, Hattam 
and Bisgard as well as Mr. Shouse found Claimant had full range of motion in her lum-
bar and cervical spine.  Despite those reports, and his own evaluation, Dr. Morreale as-
signed large impairment ratings for Claimant’s cervical and lumbar range of motion.  



 

 

Furthermore, because Claimant’s reported pain symptoms had not been consistent for 
six (6) months, she was not eligible for a Table 53 impairment rating.   Dr. Bisgard per-
suasively opined it was error to consider the cervical spine at all. The ALJ found Dr. 
Bisgard’s testimony concerning MMI and no permanent medical impairment persuasive.  
Claimant reached MMI as of November 22, 2011 with no permanent impairment.   

 
12. Claimant failed to prove that she is entitled to TTD or TPD benefits.  To 

prove entitlement to TTD, Claimant must prove the industrial injury caused a disability.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Further, Section 8-42-
103(1)(a) C.R.S. provides if the period of disability does not last longer than three days 
from the day the employee leaves work as a result of the injury, no disability indemnity 
shall be recoverable.  Colo. Rev. Stat § 8-42-103(1)(a) (2003).  The ALJ concludes the 
record is void of any credible and persuasive evidence that Claimant was unable to earn 
full wages due to the work injury.  Claimant was working full time at the same pay fol-
lowing her work injury.  Parties stipulated Claimant voluntarily resigned on October 7, 
2011. 

 
13. The ALJ concludes that Claimant is not entitled to future maintenance 

medical care.  Claimants are entitled to medical benefits which are reasonable, neces-
sary and related to the work injury.  Entitlement to ongoing medical benefits subsequent 
to MMI should be determined at the hearing on the final award of permanent disability if 
there is substantial evidence of a need for ongoing treatment.  Grover v. Industrial 
Commission, 759 P.2d at 711-712 (Colo. 1988).  Dr. Bisgard testified during hearing 
that there is no need for ongoing treatment.  Dr. Sacha also opined, “No further treat-
ment is appropriate for Claimant,” in his October 13, 2010 report.  The ALJ is persuaded 
by these opinions and concludes Claimant is not entitled to future maintenance medical 
care.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant reached MMI with no permanent impairment on November 22, 
2010.   

 
2. Claimant is not entitled to PPD benefits related to the June 24, 2010 inju-

ry.  
 
3. Claimant is not entitled to TTD or TPD benefits related to the June 24, 

2010 injury.  
 
4. Claimant is not entitled to future medical maintenance care related to the 

June 24, 2010 injury.   
 



 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 27, 2012 
Barbara S. Henk 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-840-337-03 

ISSUES 

1. Whether the Claimant has overcome, by clear and convincing evidence, the Division 
independent medical examination (DIME) opinion of Dr. Watson regarding the date 
of maximum medical improvement (MMI) and the impairment rating.   

2. All other issues were reserved.    

 

FINDINGS OF FACT 

1. The Claimant suffered a work-related injury to his cervical, lumbar spine 
and hip after a fall at work November 2, 2012.   

2. The Respondents filed a general admission of liability (GAL) admitting for 
medical benefits and temporary total disability (TTD) benefits.   

3. On July 5, 2011, Dr. Richard Nanes placed the Claimant at MMI and as-
signed the Claimant a 24% whole person impairment rating.   

4. Dr. Nanes noted in his report that the Claimant would have resolving is-
sues, with his low back pain, over a period of time.   

5. The Respondents filed an application for a DIME on August 11, 2011. 



 

 

6. Dr. William Watson performed the DIME on October 18, 2011.  

7. Dr. Watson testified in his February 7, 2012 deposition, that he performed 
his own range-of-motion and Waddell’s testing.  He noted no pain behavior during the 
examination.     

8. Dr. Watson opined that he felt the Claimant had such a significant im-
provement on the day he saw the Claimant that that date, October 18, 2011, would be a 
more realistic date for MMI.   

9. Since Dr. Watson opined a different date of MMI from that of Dr. Nanes.  
During Dr. Watson’s deposition, he addressed the discrepancy, stating:    

[W]hen Dr. Nanes did the evaluation, he had noted that he felt the patient would have 
resolving issues, with his low back pain, over a period of time.  And at that time I found 
this to be an accurate statement, in that, the range of motion, that I obtained, was better 
than that of Dr. Nanes – and, therefore, because of the marked improvement, I would 
state his date of maximum medical improvement would be the date I saw him, 
10/18/2011.   

10. Dr. Watson also explained the discrepancy between his impairment rating, 
and that of Dr. Nanes. Dr. Watson found the Claimant’s range of motion showed im-
provement from Dr. Nanes’ examination; and no positive Waddel signs. Dr. Watson also 
gave the Claimant an impairment rating credit for a “sensory” in the S1 nerve root, 
which the Claimant did not receive from Dr. Nanes.   

11. Dr. Watson, indicated that he followed the 3rd edition of the AMA Guides 
using his own range-of-motion measurements in providing the impairment rating. This 
yielded a 17% whole person impairment. 

12. The Respondents filed a Final Admission of Liability (FAL) on November 
17, 2011, noting an MMI date of October 18, 2011, and admitting for medical benefits, 
and indemnity benefits based on Dr. Watson’s opined 17% whole person impairment 
rating.   

13. The Claimant objected to the FAL.     

14. The Claimant filed an Application for Hearing on April 19, 2012, endorsing 
issues including overcoming the DIME opinion of Dr. Watson.     

15. The ALJ finds that there is insufficient medical or lay evidence to establish 
that Dr. Watson clearly erred in his opinion.   

16. The ALJ finds the testimony and reports of Dr. Watson to be credible and 
persuasive. 

17. The Claimant has failed to establish that Dr. Watson clearly erred in his 
opinion on MMI or on his opinion concerning impairment. 



 

 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. 2011.  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  

2. A Workers' Compensation case is decided on its merits.  Section 8-43-201, supra.  
The Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reason-
ableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

4. The Claimant is attempting to overcome Dr. Watson’s opinion that he reached max-
imum medical improvement on October 18, 2011, as well as the 17% whole person 
impairment rating. 

5. The ALJ concludes that the most credible and persuasive medical evidence is from 
the testimony and reports of Dr. Watson. 

6. The ALJ concludes that, considering the totality of the lay and medical evidence, the 
Claimant has failed to establish by clear and convincing evidence that Dr. Watson 
erred in his finding that the Claimant reached MMI on October 18, 2011.  

7. The ALJ concludes that, considering the totality of the lay and medical evidence, the 
Claimant has failed to establish by clear and convincing evidence that Dr. Watson 
erred in his finding that the Claimant has a 17% whole person impairment. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request to overcome the DIME physician’s opinion on MMI 
is denied and dismissed. 



 

 

2. The Claimant’s request to overcome the DIME physician’s opinion on im-
pairment is denied and dismissed. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: August 28, 2012 /s/ original signed by: 
Donald E. Walsh 
Administrative Law Judge 
 
 
 

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-641-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his em-
ployment with Employer on October 3, 2011? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he re-
ceived was reasonable and necessary to cure and relieve the Claimant form the 
effects of the industrial injury? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary total 



 

 

disability (“TTD”) benefits for the period of October 4, 2011 through November 2, 
2011 and TTD benefits for the period of November 6, 2011 and continuing? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary par-
tial disability (“TPD”) benefits for the period of November 3, 2011 through No-
vember 5, 2011? 

 The parties stipulated prior to the hearing that if the claim is found 
to be compensable, Dr. Stagg and Dr. Gebhard were authorized to provide 
Claimant with medical treatment. 

 The parties stipulated prior to the hearing that if the claim is found 
to be compensable, Claimant’s average weekly wage (“AWW”) would be 
$1,241.67. 

FINDINGS OF FACT 

1. Claimant is a 39 year old field operator who has been employed with Em-
ployer for 14 years.  Claimant testified that on October 3, 2011, he was at work at ap-
proximately 3:30 p.m. when he slipped on gravel and fell onto his buttocks.  Claimant 
testified he had just finished taking readings at the ___ regulator station and was walk-
ing down an incline towards his work vehicle when he slipped and fell.  Claimant testi-
fied he felt immediate backs spasms in his low back after his fall. 

2. Claimant called his supervisor, *S and reported the injury at approximately 
4:00 p.m. after he had gotten to his feet and gotten his bearings.  Claimant was referred 
by Employer to Dr. Stagg for medical treatment.  Claimant testified he went to Dr. 
Stagg’s office, but Dr. Stagg had left for the day.  Claimant returned to Dr. Stagg for 
medical treatment on October 5, 2011. 

3. Claimant had a long history of prior back problems dating back until at 
least 2007.  Claimant’s back problems included four prior back surgeries, including a 
lumbar fusion in 2007.  Claimant was under the active care of Dr. Lippman, II, as of the 
date of his slip and fall at work on October 3, 2011. 

4. Claimant had most recently sought treatment with Dr. Lippman, II on Sep-
tember 19, 2011.  Dr. Lippman noted Claimant was currently taking methadone and 
Percocet and presented with systemic symptoms of fatigue. 

5. Claimant had been taken off of work for one week by physicians at Grand 
Valley Medical Center after arriving with complaints of flu like symptoms for 2 days on 
August 30, 2011.  Claimant was noted to have significant pain in his anterior thighs that 
he described as his skin being on fire and sometimes feeling like a hornet sting along 
with chronic low back pain with radiculopathy into his legs.  Claimant reported that he 
had multiple back surgeries that had failed. 



 

 

6. Following Claimant’s slip and fall on October 3, 2011, Claimant was eval-
uated by Dr. Stagg on October 5, 2011.  Claimant reported to Dr. Stagg that he had a 
long history of back problems, including 3 surgeries, and reported doing fairly well with 
some intermittent pain down his right lower extremity until he slipped and fell on loose 
gravel, landing on his buttocks.  Dr. Stagg recommended a lumbar x-ray, prescribed a 
course of physical therapy and took Claimant off of work completely. 

7. Claimant testified at hearing that his symptoms after his slip and fall were 
the same symptoms in nature as his pre-existing low back pain, but were more aggra-
vated and more severe. 

8. Claimant returned to Dr. Stagg on October 10, 2011.  Dr. Stagg noted 
Claimant continued to complain of a significant amount of pain with radiation into the 
right lower extremity.  Dr. Stagg again referenced Claimant’s long history of chronic 
back issues, and referred Claimant to Dr. Gebhard for further evaluation and kept 
Claimant off of work completely. 

9. Dr. Gebhard had previously treated Claimant for his low back issues in 
2007.  Dr. Gebhard evaluated Claimant on October 18, 2011 and noted that Claimant 
was well known to him, having undergone a surgery involving the L5-S1 segment of the 
lumbar spine including a fusion and then partial instrumentation and removal.  Claimant 
reported a consistent accident history of walking down some asphalt that had small 
gravel on it when he slipped and fell onto his buttocks.  Dr. Gebhard performed a physi-
cal examination and diagnosed a suspected disk herniation above the previous fusion.  
Dr. Gebhard recommended a magnetic resonance image (“MRI”) of Claimant’s lumbar 
spine. 

10. Claimant returned to Dr. Stagg on October 20, 2011.  Dr. Stagg recom-
mended Claimant proceed with the MRI suggested by Dr. Gebhard and provided 
Claimant with work restrictions of no lifting greater than 5 pounds.   

11. Claimant returned to Dr. Gebhard on November 10, 2011 after his MRI 
scan.  Dr. Gebhard noted Claimant’s MRI revealed significant stenosis at L4-L5 above 
his previous fusion at L5-S1.  Dr. Gebhard also noted the MRI showed a small disk her-
niation at the L5-S1 level, but opined that most of Claimant’s symptoms were coming 
from the stenosis at the L4-5 level. 

12. Claimant returned to Dr. Stagg on November 18, 2011.  Dr. Stagg noted 
Claimant’s MRI study showed changes when compared to the prior study.  Dr. Stagg 
noted Claimant continued tom complain of radicular symptoms on the right and recom-
mended Claimant follow up with Dr. Gebhard for lumbar injections. 

13. Respondents referred Claimant for an independent medical examination 
(“IME”) with Dr. Bernton on May 17, 2012.  Dr. Bernton noted he could not dispute 
Claimant’s history of a fall, but noted that based on all of the information available, even 
if Claimant fell, it was a minor and temporary exacerbation of Claimant’s chronic lumbar 
complaints.  Dr. Bernton noted that Claimant indicated that his pain after the fall was on-



 

 

ly different in one little portion of the pain.  Dr. Bernton opined there was no marked 
change in Claimant’s clinical status as opposed to his long standing back problems.  Dr. 
Bernton also took issue with Claimant’s reported use of narcotic medications to Dr. 
Stagg and Dr. Gebhard that he found to be inconsistent along with Claimant’s report to 
his treating physicians that he was doing relatively well until two weeks ago.  Dr. 
Bernton opined that Claimant’s current condition was due in considerable part to the 
progression of his changes postoperatively.  Dr. Bernton opined Claimant had some ex-
acerbation following the fall, but did not believe from the information currently available 
that it was long acting or resulting in a permanent impairment. 

14. Claimant testified at hearing that he had conflicts with his work prior to his 
injury, including an incident at a compressor site where he climbed into a compressor 
before a valve had been closed out.  Claimant testified he was subject to discipline for 
this safety violation.  Claimant also testified that he had conflicts with a new foreman he 
was working with.  Claimant testified that at the time of his injury he had exhausted his 
sick leave with employer. 

15.  *S, the manager of _ Operations for Employer, testified that he had su-
pervised Claimant for 14 years.   *S confirmed Claimant called him on October 3, 2011 
and reported he had fallen approximately an hour earlier while at work.   *S testified 
Claimant reported to him that he tried to get his back pain “calmed down” before calling 
him.   *S testified that Claimant was subject to discipline for the compressor incident and 
was scheduled to meet with Claimant on October 4, 2011 to discuss the discipline.   *S 
testified Claimant was not told he was going to be terminated for the compressor inci-
dent.   *S testified Claimant complained regarding his back pain on a weekly basis.   *S 
testified that he was aware of the area where Claimant fell, including the incline where 
Claimant was walking.  While  *S agreed that the area is an incline, he testified the in-
cline is at a less severe slope than what Claimant testified to. 

16. While Claimant clearly had a significant pre-existing problem involving his 
low back condition for which he was under active care with Dr. Lippman, II as of Octo-
ber 3, 2011, the ALJ credits Claimant’s testimony that he slipped and fell on October 3, 
2011 resulting in the need for medical treatment.  The ALJ finds Claimant’s testimony at 
hearing regarding the fall supported by the pertinent medical records and the testimony 
of  *S, to whom Claimant reported the injury to on the day it occurred.   

17. While Claimant also had some personnel problems involving his work with 
Employer, Claimant was not facing imminent termination, nor were the discipline prob-
lems so severe to call into question the circumstances surrounding Claimant’s un-
witnessed fall so as to find that Claimant has failed to meet his burden of proof.  Any is-
sues surrounding the circumstances of Claimant’s un-witnessed fall are negated by the 
consistent accident history Claimant provided to *S, Dr. Stagg, Dr. Gebhard, Dr. 
Bernton and in his testimony at hearing. 

18. The ALJ determines that while Claimant had a significant preexisting med-
ical condition involving his lumbar spine, the slip and fall incident combined with or ag-
gravated his preexisting condition and was the proximal cause for Claimant’s need for 



 

 

medical treatment with Dr. Stagg that Claimant attempted to receive on October 3, 
2011, and eventually did receive on October 5, 2011. 

19. The ALJ credits the Claimant’s testimony and the medical records and 
finds that Claimant has proven that it is more likely than not that the medical treatment 
he received from Dr. Stagg and Dr. Gebhard following the injury was reasonable and 
necessary to cure and relieve the Claimant from the effects of the industrial injury. 

20. The ALJ credits Claimant’s testimony and the medical records from Dr. 
Stagg that took Claimant off of work completely and find that Claimant has demonstrat-
ed that it is more likely than not that his injury led to work restrictions from Dr. Stagg that 
took Claimant off of work completely and determine that Claimant is entitled to TTD 
benefits beginning October 4, 2011. 

21. Claimant testified at hearing that he returned to work in a light duty capaci-
ty for the period of November 3, 2011 through November 5, 2011for a period of 5 hours 
per day.  According to the pay records, Claimant earned $536.55 for these 3 days.  
Claimant testified that his modified work ended November 5, 2011 and he has not re-
turned to Employer since that time. 

22. The ALJ finds that Claimant has proven that it is more likely true than not 
that he is entitled to TPD benefits for the period of November 3, 2011 through Novem-
ber 5, 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 



 

 

and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condi-
tion does not preclude the employee from suffering a compensable injury where the in-
dustrial aggravation is the proximate cause of the disability or need for treatment.  See 
H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent 
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is 
compensable if it “aggravates accelerates or combines with “a preexisting disease or 
infirmity to produce disability or need for treatment.  See H & H Warehouse v. Vicory, 
supra. 

4. As found, claimant has proven by a preponderance that he suffered com-
pensable injury arising out of and in the course of his employment with employer.  As 
found, Claimant has proven that it is more likely true than not that he suffered a com-
pensable injury arising out of his employment with Employer on October 3, 2011 when 
he slipped and fell while at work.  As found, Claimant has proven by a preponderance of 
the evidence that the medical treatment he received from Dr. Stagg and Dr. Gebhard 
was reasonable and necessary to cure and relieve the Claimant from the effects of the 
industrial injury. 

5. As found, while Claimant did have a preexisting medical condition, the ex-
istence of the preexisting medical condition does not preclude the Claimant from suffer-
ing a compensable injury.  As found, the slip and fall in this case was the proximate 
cause of Claimant’s need for medical treatment. 

2. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).   

6. As found, Claimant has proven by a preponderance of the evidence that 
he is entitled to TTD benefits from October 4, 2011 through November 2, 2011 and from 
November 6, 2011 and continuing until terminated by statute. 



 

 

7. To prove entitlement to temporary partial disability (TPD) benefits, claim-
ant must prove that the industrial injury contributed to some degree to a temporary 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  As found, 
Claimant was restricted to light duty work by Dr. Stagg beginning October 20, 2011.  As 
found, Employer provided Claimant with light duty work for 5 hours per day for the peri-
od of November 3, 2011 through November 5, 2011, a period of three days.  As found, 
Claimant has proven by a preponderance of the evidence that he is entitled to TPD 
benefits for this period of time. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable medical treatment provided by 
Dr. Stagg and Dr. Gebhard that is necessary to cure and relieve the Claimant from the 
effects of the industrial injury. 

2. Respondents shall pay Claimant TTD benefits for the period of October 4, 
2011 through November 2, 2011 based on the stipulated AWW. 

3. Respondents shall pay Claimant TPD benefits for the period of November 
3, 2011 through November 5, 2011 based on the stipulated AWW. 

4. Respondents shall pay Claimant TTD benefits for the period of November 
6, 2011 and continuing based on the stipulated AWW. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

6. All matters not determined herein are reserved for future determination. 

DATED:  August 7, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-170-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he suf-
fered a compensable injury arising out of and in the course of his employment 
with employer? 

 If Claimant has proven a compensable injury, whether Claimant has proven by a 
preponderance of the evidence that the medical treatment he received was rea-



 

 

sonable and necessary to cure and relieve the Claimant from the effects of the 
industrial injury?  

 If Claimant has proven a compensable injury, whether Claimant has proven by a 
preponderance of the evidence that he is entitled to temporary total disability 
(“TTD”) benefits beginning December 28, 2011 and continuing to May 4, 2012? 

 Whether Respondents have proven by a preponderance of the evidence that 
Claimant is subject to penalties for failure to timely report his injury pursuant to 
Section 8-43-102(1.5)? 

 The parties agreed prior to the hearing that if the claim in compensable, Dr. 
Goyette is authorized to provide Claimant with medical treatment. 

 The parties stipulated prior to the hearing that if the claim is compensable, 
Claimant’s AWW is $305.00 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a dishwasher.  Claimant had previously 
worked for Employer, but began his most recent stint with Employer on or about No-
vember 28, 2011.  Claimant testified that he worked at a Restaurant located on a ski re-
sort owned by Employer that was accessible by use of the ski resorts gondola.  Claim-
ant testified that on December 1, 2011 he rode the gondola to work, but because he 
worked after the gondola had stopped running, he was given a ride down the mountain 
after work in a snow cat.  Claimant testified that while riding down the mountain in the 
snow cat, the snow cat stopped suddenly or hit a hole and claimant was thrown forward 
and back causing him to experience pain in his back.  Claimant testified that several 
other people were with him at the time of the incident. 

2. Claimant reported his injury to his Employer on December 8, 2011 and was referred for 
medical treatment with Aspen Medical Care.  Claimant reported to his employer that he 
was injured while being brought down by the snow cat at the end of his shift when it 
stopped causing Claimant to fall forward against the seat in from of him.  Claimant testi-
fied he reported the injury to his boss on Tuesday, his next day at work, after being off 
of work on Friday through Monday.  Claimant testified he thought his pain would resolve 
with his time off, but it did not.  Claimant testified he was told by [his boss] to report the 
injury to human resources the next day.’ 

3. A written report of injury was entered into evidence obtained by Employer and signed by 
Claimant dated December 8, 2011.   

4. Claimant reported to Dr. Goyette on December 8, 2011 that he was injured when he 
was in a snow cat coming down from the mountain and there was a bump and Claimant 
slid forward and bumped his chest on the snow cat and felt pain in his back.  The ALJ 
finds Claimant’s testimony at hearing to regarding accident to be consistent with his re-
port of injury to the Employer and Dr. Goyette.  Dr. Goyette noted Claimant reported 
pain with standing, sitting on the table and lying down.  Dr. Goyette found Claimant to 



 

 

be diffusely tender in the low back on examination and diagnosed Claimant with lumba-
go and provided Claimant with work restrictions of no lifting, pushing, pulling bending, 
crawling, climbing of lifting over head.  Dr. Goyette also provided Claimant with a pre-
scription for Vicodin and referred Claimant to physical therapy. 

5. Employer provided Claimant with light duty work within his restrictions that consisted of 
cutting vegetables and cleaning spoons and prepping food.     

6. Claimant returned to Dr. Goyette on December 20, 2011.  Dr. Goyette noted Claimant 
had no pain with standing, sitting on table or lying down and had full range of motion.  
Dr. Goyette released Claimant to return to work without restrictions and noted that 
Claimant’s x-ray and physical therapy would be cancelled based on his improvement. 

7. Claimant testified that when he went back to work for Employer he could not change the 
oil (in the restaurant) because he was limited to 15 pounds lifting.  Claimant’s testimony 
regarding his lifting restrictions is not supported by the medical records that document 
Claimant was released to return to work without restrictions.  Claimant testified he was 
eventually fired on December 27, 2011 because he could not perform the job of a dish-
washer. 

8. Claimant returned to Dr. Goyette on January 10, 2012.  Claimant reported to Dr. 
Goyette that he was doing better overall but had some pain that was a 2/10 and was 
constant.  Dr. Goyette provided Claimant with work restrictions of no lifting greater than 
15 pounds.  Claimant returned to Dr. Goyette on February 15, 2012 with reports of pain 
in his back that radiated down to his right thigh.  Dr. Goyette noted Claimant had not 
gone to physical therapy because he had gotten better, but had since gotten worse.  Dr. 
Goyette continued Claimant with a 15 pound lifting restriction and referred Claimant for 
an orthopedic evaluation. 

9. Claimant was eventually evaluated by Dr. Timothy for an orthopedic evaluation on 
March 19, 2012.  Dr. Timothy noted it was difficult to get a precise history from Claim-
ant, but was had reported injured his low back.  Dr. Timothy performed a physical exam-
ination and, with regard to Claimant’s work injury, diagnosed Claimant with a lumbar 
strain with persistent extension-sensitive axial back pain.  Dr. Timothy recommended 
facet injections and chiropractic treatment. 

10. Dr. Goyette participated in a Samms conference with Claimant’s attorney and Employ-
er’s attorney on April 12, 2012.  Dr. Goyette signed a letter indicating her opinions as 
expressed in the Samms conference on April 20, 2012.  Dr. Goyette confirmed in this 
letter that she lifted Claimant’s work restrictions on December 20, 2011 based on the 
fact that Claimant seemed to be doing better than he was previously.  Dr. Goyette noted 
that on January 10, 2012 Claimant reported he was feeling better overall, but when Dr. 
Goyette questioned him more, he told Dr. Goyette he was actually having pain and was 
feeling better since he was not working.  Dr. Goyette confirmed Claimant complained of 
radiation into his upper right thigh on February 15, 2012, but objective testing for radia-
tion of pain showing nerve damage was all negative.  Dr. Goyette also opined that 



 

 

Claimant’s current condition was not necessarily worse than it was on December 20, 
2011, but not necessarily better, either. 

11. Claimant returned to Dr. Goyette on May 4, 2012 with continued complaints of back 
pain at a level of 2/10.  Dr. Goyette noted Claimant had good range of motion and was 
able to touch his fingers to the floor with good lateral flexion and extension with no 
changes in pain.  Dr. Goyette released Claimant to return to work without restrictions. 

12. Claimant testified at hearing that his condition has remained the same since December 
8, 2011 and the time of the hearing. 

13. Employer presented the testimony of  *T, the director of human resources for hospitality 
for Employer.   *T testified Claimant was terminated on December 27, 2011 because 
after he was released to return to work without restrictions, he refused to return to work 
as a dishwasher.   *T testified that he spoke to Claimant in Spanish and Claimant did 
not complain of pain in his back, or of other physical symptoms, when he was terminat-
ed.   *T testified that if Claimant had not been terminated, Employer would have provid-
ed Claimant with work within the 15 pound work restrictions set forth by Dr. Goyette on 
January 10, 2012. 

14. Employer presented the testimony of  *U, Claimant’s supervisor in his light duty work 
position.   *U testified she observed Claimant perform his light duty work during the 
week of December 8, 2011 and Claimant did not appear to be injured.   *U testified 
Claimant could sit or stand in performing his work.   *U testified Claimant did not appear 
to want to work.   *U testified she asked Claimant if his back was OK, and Claimant said 
yes. 

15. The ALJ credits Claimant’s testimony as consistent with the report of injury to Employer 
and the medical records from Dr. Goyette and finds that Claimant has proven that it is 
more probable than not that he suffered a compensable injury arising out of and in the 
course of his employment with Employer. 

16. The ALJ finds that Respondent has failed to prove that it is more probable than not that 
Claimant did not timely report his injury to Employer.  Claimant testified he reported his 
injury to “Andy” the chef on his next shift after being off for four days.  The ALJ finds that 
Claimant’s testimony that he was hoping the pain would go away while he was off of 
work is not contradicted by other evidence establishing that Claimant should have re-
ported his injury in the interim period.  The ALJ notes that Section 8-43-102(1.5)(a) re-
quires Claimant to report the injury within 4 working days of said injury and finds that 
Respondent has failed to establish that Claimant did not report the injury timely. 

17. The ALJ credits the testimony of the Claimant and the medical records from Dr. Goyette 
and Dr. Timothy and finds that Claimant has proven that it is more likely than not that 
the medical treatment Claimant received was reasonable and necessary to cure and 
relieve the Claimant from the effects of the industrial injury. 

18. The ALJ finds that Claimant was released to return to work without restrictions at the 
time he was terminated by Employer.  Claimant was then provided with lifting re-



 

 

strictions of 15 pounds by Dr. Goyette effective January 10, 2012.  The ALJ finds and 
determines that the 15 pound work restrictions establish that it is more probable than 
not that Claimant’s injury contributed to his loss of earnings.   

19. The ALJ finds that Claimant has failed to establish that his work injury led to his loss of 
earning capacity for the period from December 28, 2011 through January 10, 2012, 
when he was released to return to work without restrictions.  The ALJ finds the testimo-
ny of  *U credible in this regard that Claimant did not want to perform his full duty work 
restrictions and Claimant’s loss of wages during this time is not related to his work inju-
ry, as he was not restricted from work. 

20. However, crediting the medical reports from Dr. Goyette, Claimant’s work restrictions 
effective January 10, 2012 establish Claimant’s entitlement to temporary disability bene-
fits as of that date. 

21. Employer argues in his position statement that Claimant has failed to prove that he 
suffered a worsened condition as of January 10, 2012.  However, the worsened condi-
tion requirement only becomes applicable if Employer has proven Claimant was re-
sponsible for his termination of employment.  This issue was not presented at hearing 
and absent a showing that Claimant was responsible for his termination of employment, 
Claimant’s burden of proof is simply to establish a causal connection between the injury 
and the loss of wages, not that his condition has worsened necessarily. 

22. Because the ALJ has found that Claimant has proven that it is more probable than not 
that there is a causal connection between his injury resulting in work restrictions effec-
tive January 10, 2012 and his loss of earning capacity after that time, Claimant is enti-
tled to TTD benefits until he was released to return to work without restrictions. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation.  Section 8-40-102(1), 
C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A 
preponderance of the evidence is that leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not inter-
preted liberally in favor of either the rights of the injured worker or the rights of the em-
ployer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra. 

The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 



 

 

other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

A compensable industrial accident is one that results in an injury requiring medi-
cal treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the indus-
trial aggravation is the proximate cause of the disability or need for treatment.  See H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent Injury 
Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is compen-
sable if it “aggravates accelerates or combines with “a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, supra. 

As found, Claimant has proven by a preponderance that he suffered compensa-
ble injury arising out of and in the course of his employment with Employer when he 
was thrown about the snow cat while riding down the mountain after his shift.  Employer 
does not appear to argue that Claimant’s injury should not be compensable because he 
was traveling to and from his employment, and would not prevail under an analysis of 
the four part test set forth in Madden v. Mountain West Fabricators, 977 P.2d 864 (Colo. 
1999), as Claimant was in a snow cat being operated by Employer and on Employer’s 
premises at the time of the injury. 

As found, Claimant has demonstrated by a preponderance of the evidence that 
the medical treatment provided by Dr. Goyette and Dr. Timothy is reasonable and nec-
essary to cure and relieve the Claimant from the effects of the industrial injury. 

Section 8-43-102(1.5)(a) provides in pertinent part: 

Every employee of an employer who has permission to be its own insurance car-
rier pursuant to section 8-44-201 … who sustains an injury resulting from an accident 
shall notify his employer in writing of said injury within four working days of the occur-
rence of the injury, unless the employer or the employee’s foreman, superintendent, or 
manager has written notice of said injury….  If said employee fails to report said injury in 
writing, such employee may lose up to one day’s compensation for each day’s failure to 
so report…. 

As found, Employer has failed to establish by a preponderance of the evidence 
that Claimant failed to report his injury to Employer within four working days of the oc-
currence of the injury.  As found, Claimant was apparently off of work for the four days 
after the injury and testified he reported the injury verbally on his first day back to work 
with Employer after the injury.  A written report of the injury was obtained on December 
8, 2012 and entered into evidence at hearing that is 3 working days after the injury 
based on Claimant’s testimony that he was off of work December 2, 3, 4 and 5, 2011. 



 

 

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM Mold-
ing, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medical 
incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).   

As found, Claimant has proven by a preponderance of the evidence that he is en-
titled to TTD benefits from January 10, 2012 when he was provided with work re-
strictions of 15 pounds lifting up to May 4, 2012 when Claimant was released to return 
to work without restrictions.  See Section 8-42-105(3)(b), C.R.S.   

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable and necessary medical treat-
ment designed to cure and relieve the Claimant from the effects of the industrial injury. 

2. Respondents shall pay Claimant temporary total disability benefits based 
on the stipulated average weekly wage of $305.00 for the period of January 10, 2012 
through May 4, 2012. 

3. Employer’s claim for a penalty against Claimant for not timely reporting his 
injury pursuant to Section 8-43-102(1.5) is denied and dismissed. 

4. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 



 

 

you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 3, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-858-644-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that his 
right shoulder condition is causally related to the admitted work injury of June 14, 2011? 

 If Claimant has proven that the right shoulder condition is causally related 
to the June 14, 2011 work injury, whether Claimant has proven by a preponderance of 
the evidence that the medical treatment Claimant received was reasonable and neces-
sary to cure and relieve the Claimant from the effects of the industrial injury? 

FINDINGS OF FACT 

1. Claimant was employed with Employer on a crew scheduled to begin work 
in  *W, North Dakota.  On June 14, 2011, while traveling to  *W to begin work, Claimant 
and a crew of co-employees stopped at a rest area in Rawlins, Wyoming.  While at the 
rest stop, Claimant and his co-workers noticed a crate on a truck belonging to another 
employee for Employer that was not loaded on the truck properly.  After conferring with 
the co-employee who was driving the truck with the equipment, the employees (several 
working together) lifted the 900 pound piece of equipment to place the equipment back 
on the crate.   

2. Claimant testified when he lifted the equipment, he used his right shoulder 
to push the piece of equipment back up on the crate. Claimant’s hand got caught under 
the piece of equipment when it was set down and, after pulling his hand out from under 
the equipment, de-gloved his right ring and right pinky finger.  The claim involving 
treatment for Claimant’s hand injury has been accepted by Respondents as a compen-
sable injury. 

3. Claimant was initially treated in the emergency room (“ER”) at Memorial 
Hospital of Carbon County.  Claimant underwent an amputation of the right fourth distal 
phalanx and a de-gloving laceration of the right fifth middle phalanx.  Claimant was re-



 

 

ferred for medical treatment after the injury with Dr. Purvis by Respondents.  Dr. Purvis 
referred Claimant to Dr. Huene.  Claimant reported to Dr. Huene on June 24, 2011 that 
he was doing better and having less pain, but still taking Percocet.  Dr. Huene recom-
mended physical therapy.  Claimant returned to Dr. Huene on July 1, 2011 and reported 
he had no complaints.   

4. Claimant began physical therapy with Mr. Robertson on July 8, 2011.  
Claimant reported to Mr. Robertson on July 11, 2011 that he had irritation on the lateral 
side of his forearm on the dorsal aspect.  Mr. Robertson provided claimant with therapy 
to his forearm.  Claimant was examined by Dr. Huene on July 15, 2011.  Dr. Huene not-
ed Claimant was still needing medications including Mobic and Ultram.  On July 18, 
2011, Claimant reported to Mr. Robertson that he was noticing some pain in his right 
scapular region along with the end of his fifth digit continuing to be sore.   

5. Claimant returned to Dr. Huene on July 29, 2011 and reported he was 
having right shoulder pain that he related to pulling his finger out from the equipment.  
Dr. Huene recommended Claimant undergo a magnetic resonance image (“MRI”) of his 
right shoulder.  Dr. Huene performed x-rays of Claimant’s shoulder and noted Claimant 
had a Type II acromion.  Dr. Huene diagnosed Claimant with right shoulder pain due to 
shoulder posterior muscular strain. 

6. Claimant returned to Dr. Huene on August 19, 2011 with continued com-
plaints of right shoulder pain.  Dr. Huene referred Claimant to Dr. Price for evaluation 
and recommended continued physical therapy.  Claimant underwent MRI of the right 
shoulder on August 21, 2011.  The MRI demonstrated moderate degenerative changes 
to the acromioclavicular (“AC”) joint, and fluid within the biceps tendon sheath related to 
tenosynovitis. 

7. Claimant returned to Dr. Huene on September 6, 2011 with complaints of 
right shoulder pain.  Dr. Huene diagnosed right shoulder pain due to shoulder posterior 
muscular strain and AC inflammation.  Dr. Huene discussed treatment options with 
Claimant and provided Claimant with a steroid injection into his right shoulder and con-
tinued physical therapy.   

8. Claimant underwent an independent medical examination (“IME”) with Dr. 
Bernton on September 12, 2011.  Dr. Bernton obtained a medical history from Clamant, 
reviewed Claimant’s medical records and performed a physical examination of Claim-
ant.  Dr. Bernton opined in his report that the determination of causation set forth by the 
AMA Guides specifically indicates that a possible mechanism of injury is not sufficient to 
determine work-relatedness, but the onset of symptoms must also bear the necessary 
temporary relationship to the condition.  Dr. Bernton noted that in the present case, 
Claimant did not complain of shoulder pain until 34 days after his injury.  Dr. Bernton 
opined that Claimant’s shoulder condition involved mild degenerative changes shown 
on MRI and were not consistent with an acute shoulder injury. 

9. Claimant returned to Dr. Huene on September 20, 2011 with continued 
complaints of shoulder pain.  Claimant reported to Dr. Huene that the prior injection had 



 

 

not helped at all.  Dr. Huene discussed Claimant’s treatment options and Claimant 
elected to again undergo a shoulder injection. 

10. Claimant returned to Dr. Huene on October 18, 2011 and reported that the 
previous injection again did not help at all.  Dr. Huene again referred Claimant to Dr. 
Price and provided Claimant with medications and continued physical therapy. 

11. Dr. Price examined Claimant on November 9, 2011.  Claimant reported a 
consistent accident history to Dr. Price.  Dr. Price noted Claimant was concerned about 
the right shoulder pain.  Dr. Price evaluated claimant and diagnosed Claimant with his-
tory of amputation of the distal phalanx on the fifth finger, history of right shoulder pain 
with impingement, cervicothoracic myofascial pain and a history of depression.  Dr. 
Price noted she did not believe Claimant was at maximum medical improvement 
(“MMI”) and recommended some additional treatment and evaluations, including coun-
seling. 

12. Claimant returned to Dr. Price again on December 1, 2011.  Dr. Price not-
ed Claimant had been evaluated by Dr. Bernton for an independent medical examina-
tion (“IME”) who opined that Claimant’s shoulder pain was not work-related.  Dr. Price 
recommended Claimant get anti-vibration gloves and recommended a trial of acupunc-
ture for his finger pain. 

13. Claimant obtained an IME report from Dr. Ryan based on Dr. Ryan’s re-
view of the medical records.  Dr. Ryan opined that Claimant’s mechanism of injury re-
sulted in a right shoulder impingement, if not something more structurally severe. 

14. Dr. Bernton testified by deposition in this matter.  Dr. Bernton’s testimony 
was consistent with his medical report.  Dr. Bernton noted that Claimant complained of 
pain in his right forearm in the weeks after his injury, but did not complain of right  
shoulder pain.  Dr. Bernton further opined that Claimant’s mechanism of injury was not 
sufficient to have caused Claimant’s shoulder injury and therefore, opined that Claim-
ant’s shoulder complaints were not related to his industrial injury. 

15. Claimant testified at hearing that following his injury he was not focused 
on his right shoulder condition and did not notice pain in his right shoulder.  Claimant 
further testified he was on pain medications during this time frame.  Claimant testified 
he did not use his right shoulder during the initial time period following his injury be-
cause he was afraid of bumping his fingers.  Claimant testified he first noticed pain in 
his right forearm, and then his right shoulder and reported the complaints of pain to his 
physical therapist.  Claimant denied any prior history of shoulder pain. 

16. The ALJ finds the testimony of Claimant to be credible and persuasive re-
garding the use of his right shoulder following his accident and his reports of pain to his 
medical providers.  The ALJ credits the medical reports of Dr. Huene along with the tes-
timony of Claimant and finds that Claimant has proven that it is more likely than not that 
his right shoulder symptoms and treatment are related to his admitted work injury.  The 
ALJ notes that Claimant’s testimony is markedly consistent with the medical records 



 

 

from Dr. Huene and the physical therapy records from Mr. Robertson.  The ALJ further 
finds Claimant’s testimony regarding the use of his right upper extremity during this time 
period to be credible and persuasive and finds that Claimant has proven that it is more 
likely than not that his shoulder symptoms are related to the June 14, 2011 injury.   

17. The ALJ credits the medical reports from Dr. Huene, Dr. Price and the 
physical therapy reports from Mr. Robertson, and finds that Claimant’s medical treat-
ment for his right shoulder condition is reasonable, necessary and related to his admit-
ted injury of June 14, 2011. 

18. The ALJ notes that Dr. Bernton has provided an opinion that Claimant’s 
shoulder condition is not related to his work injury. The ALJ does not credit this opinion 
and finds that the report of symptoms in Claimant’s right shoulder 34 days after his work 
injury is more likely than not related to the June 14, 2011 work injury. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick and 
efficient delivery of disability and medical benefits to injured workers at a reasonable 
cost to employers, without the necessity of any litigation.  Section 8-40-102(1), C.R.S.  
A claimant in a Workers’ Compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponder-
ance of the evidence is that leads the trier-of-fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  The facts in a Workers’ Compensation case are not interpreted liber-
ally in favor of either the rights of the injured worker or the rights of the employer.  Sec-
tion 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

2. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical condi-
tion does not preclude the employee from suffering a compensable injury where the in-
dustrial aggravation is the proximate cause of the disability or need for treatment.  See 
H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also Subsequent 
Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related injury is 
compensable if it “aggravates accelerates or combines with“ a preexisting disease or 
infirmity to produce disability or need for treatment.  See H & H Warehouse v. Vicory, 
supra. 

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 



 

 

and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

4. As found, Claimant has proven by a preponderance of the evidence that 
his shoulder symptoms are related to the admitted June 14, 2011 industrial injury.  The 
ALJ credits the medical reports from Dr. Huene, the physical therapy reports from Mr. 
Robertson and Claimant’s testimony in coming to the conclusion. 

5. Respondents are liable for authorized medical treatment reasonably nec-
essary to cure and relieve an employee from the effects of a work related injury.  Sec-
tion 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. 
App. 1990). 

6. As found, Claimant’s treatment involving his right shoulder with Dr. Huene 
and Dr. Price, along with Claimant’s physical therapy is found to be reasonably neces-
sary to cure and relieve Claimant from the effects of his industrial injury 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the medical treatment to Claimant’s right shoul-
der reasonably necessary to cure and relieve the Claimant from the effects of the June 
14, 2011 industrial injury. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 14, 2012 
Keith E. Mottram 
Administrative Law Judge 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-214-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of and in the course of her employment when she fell at work 
and fractured her fibula? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following find-
ings of fact: 

 
At the hearing held on July 12, 2012 the parties submitted a “Stipulation Of Par-

ties” under which the parties agreed to certain facts pertaining to the issues for hearing.  
This stipulation was accepted by the ALJ.  The ALJ has included the stipulations in the 
findings of fact insofar as they are pertinent to the issues submitted for determination. 

The parties stipulated that the claimant “works for Employer at its office located 
at _, Littleton, CO 80120.” 

The parties stipulated that the claimant’s “performance of her regular job activi-
ties include [sic] working on her computer and on the telephone at her desk and also 
leaving her desk to walk to various locations within the workplace to use office equip-
ment, meet and confer with co-employees and supervisors.” 

The parties stipulated that the claimant “was injured at her workplace on June 24, 
2011, at approximately 1:45pm, during her regular working hours.” 

The parties stipulated that: 

“Employer’s personnel called an ambulance and Claimant was taken to St. An-
thony Hospital’s emergency room, Employer’s chosen care provider.  Claimant was 
treated at St. Anthony by Dr. Stacy Byers, DO.  An x-ray of Claimant’s left ankle was 
taken and Dr. Byers interpreted the image as demonstrating a nondisplaced distal fibu-
lar fracture.  After treating claimant, Dr. Byers recommended that Claimant follow up 
with an orthopedic surgeon at Panorama Orthopedics.” 

The parties stipulated that the employer “directed Claimant to seek follow up care 
at Concentra Medical Centers, where she was seen on June 28, 2011, by Darlene 
Kletter, NP, who referred Claimant to Dr. John Schwappach, an orthopedic specialist.” 

The parties stipulated that: 

“On or about July 15, 2011, Respondents prepared a notice of contest, notifying 
Claimant that her worker’s compensation claim was contested/denied.  Shortly thereaf-



 

 

ter Employer informed claimant that it would not authorize or pay for further treatment 
for the injuries she sustained from the June 24, 2011 accident.  Claimant then selected 
her own primary care physician, Dr. Elise Goldberg, to provide treatment for her injuries.  
As treatment progressed, Dr. Goldberg referred claimant to orthopedic specialists:  Dr. 
Jeffery Sabin at Precision Orthopedics, Dr. Thomas Benenati at Allied Foot & Ankle 
Clinic, and Dr. Bharat Desai and Dr. Mark Conklin at Panorama Orthopedics & Spine 
Center, P.C.”   

The parties stipulated that the claimant’s testimony is as follows; 

“On June 24, 2011, at approximately 1:45 pm, I rose from my desk to confer with 
a colleague and visit the restroom after working at my desk for approximately two hours, 
with my legs crossed for a substantial portion of that time.  I noticed that my left foot and 
ankle had “fallen asleep,” becoming numb. 

As I walked from my desk, the numbness of my left foot caused my left ankle to 
roll, breaking with an audible “pop.” 

I fell to the floor in severe pain, scraping my right knee in the fall. 

I was given ice by a fellow worker and, when I applied it to my left ankle, the pain 
suddenly and dramatically increased.  The pain and stress related to the accident 
caused me to lose consciousness temporarily.  I was taken to St. Anthony’s emergency 
room in an ambulance. 

At the time of my accident to the present, the flooring at my workplace consisted 
of industrial grade carpet squares arranged in a checker board pattern that alternated 
the direction of the carpet knap. 

Attached as Exhibit 10 to Claimant’s Hearing Exhibits are photographs I took 
shortly after I returned to work in early September 2011.  They depict the carpet near 
my desk where the accident occurred.  The third photo on the first page of photographs 
includes the front of my shoe to provide scale.  These photographs are true and accu-
rate representations of the condition of the carpet as it existed on June 24, 2011.  When 
I returned to work in early September 2011, I caught my shoe on the carpet while on 
crutches and almost fell.  I was wearing rubber-soled tennis shoes at that time and at 
the time of my June 24, 2011 accident. 

The parties stipulated at the hearing that if the ALJ finds the claim is compensa-
ble the insurer shall be liable to pay for the emergency room treatment that the claimant 
received at St. Anthony Hospital / Centura Health Emergency Department (SAH) on 
June 24, 2011.  

At the SAH emergency room on June 24, 2011 the claimant gave a history that 
“she got up to walk from her desk and her foot was asleep and she fell and twisted on 
her ankle.” 



 

 

When NP Kletter examined the claimant on June 28, 2011 the claimant gave a 
history that “she went to stand up beside her desk and her foot was asleep and she fell.” 

On July 8, 2011 Dr. Schwappach evaluated the claimant.  The claimant gave a 
history that she “was in her office at Qwest Corporation when she stood up beside her 
desk, thinking that her foot was asleep, she started to take a step and fell sustaining an 
injury to her ankle. 

When the claimant was examined at Precision Orthopedics on July 13, 2011 she 
gave a history that “while at work after prolonged period of sitting, she got up from her 
seat,” and as she “started walking, she has loss of feeling in her foot which caused her 
to roll her ankle in the fall.” 

On July 21, 2011 claimant was evaluated by Dr. John T. Svinarich, M.D.  Dr. 
Svinarich’s impressions included “vasovagal syncope related to the pain of ankle frac-
ture and not recurrent,” and rapid irregular heart action.   

The claimant’s stipulated testimony concerning the circumstances of her fall at 
work is credible.  Specifically, the claimant credibly testified that before the fall she sat 
at her desk for approximately two hours with her legs crossed most of the time.  While 
seated the claimant’s foot and ankle had “fallen asleep” causing numbness in the left 
foot and ankle.  When the claimant arose from the desk and began to walk away to 
speak with a colleague and use the restroom the numbness caused her to “roll” the left 
ankle and fall to the floor breaking the fibula.  The claimant’s testimony concerning the 
circumstances of the injury is corroborated by the histories she provided at the SAH 
emergency room, and to NP Kletter, Dr. Schwappach, and Precision Orthopedics.  
While there are minor variances in these histories, they all indicate the claimant associ-
ated the fall with numbness or loss of feeling in the left foot.   

The ALJ infers from the claimant’s testimony that the numbness she experienced 
in the left foot and ankle was caused by the claimant sitting for a prolonged period of 
time with her legs crossed.  The ALJ finds that the claimant’s testimony provides a plau-
sible explanation for the onset of numbness that she experienced when she stood up 
from her desk.  

There is no credible or persuasive evidence tending to establish that the numb-
ness in the claimant’s foot and ankle was caused by some pre-existing condition, dis-
ease or injury.  While Dr. Svinarich diagnosed a syncopal episode, he related that inci-
dent to pain the claimant suffered after she fell and broke the ankle.  Dr. Svinarich also 
diagnosed heart palpitations, but in no way did he opine that the palpitations would ex-
plain the numbness or the fall on June 24, 2011.  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law: 



 

 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical bene-
fits to injured workers at a reasonable cost to employers, without the necessity of litiga-
tion. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitle-
ment to benefits by a preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and infer-
ences found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic Engineer-
ing, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

WHETHER THE CLAIMANT’S INJURY AROSE OUT OF AND IN THE COURSE 
OF HER EMPLOYMENT 

The claimant contends her injury arose out of and in the course of her employ-
ment.  The respondents assert the claimant failed to prove a “direct causal relationship” 
between her employment and the injury.  The employer refers to cases concerning “un-
explained falls” and caused by “pre-existing” conditions.  The ALJ concludes the claim-
ant proved that the fracture of her fibula arose out of and in the course of her employ-
ment. 

The claimant was required to prove by a preponderance of the evidence that at 
the time of the injury she was performing service arising out of and in the course of the 
employment, and that the injury or occupational disease was proximately caused by the 
performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  The question of 
whether the claimant met the burden of proof is one of fact for determination by the ALJ.  
City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim Ap-
peals Office, 12 P.3d 844 (Colo. App. 2000). 

An injury happens "in the course of" employment where it occurs within the time 
and place limits of the employment and during an activity that has some connection with 
the claimant’s work-related functions.  Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 
1991). 



 

 

.The "arising out of" element is narrower than the “course of employment” re-
quirement and requires that the claimant show a causal connection between the em-
ployment and the injury such that the injury has its origins in the employee's work-
related functions and is sufficiently related to those functions to be considered part of 
the employment contract.  Triad Painting Co. v. Blair, supra; Cabela v. Industrial Claim 
Appeals Office, 198 P.3d 1277 (Colo. App. 2008).  However, for an injury to “arise out 
of” employment it is not essential that the employee’s activity at the time of the injury 
result from a strict duty of the employment or that the activity confer some specific bene-
fit on the employer.  To the contrary, if the claimant’s activity at the time of injury is con-
nected to the nature, conditions, operations or incidents of the employment under which 
the work is performed the injury arises out of the employment.  In re Question Submitted 
by U.S. Court of Appeals, 759 P.2d 17, 22-23 (Colo. 1988); Panera Bread, LLC v. In-
dustrial Claim Appeals Office, 141 P.3d 970 (Colo. App. 2006).   

Consistent with these principles our courts have applied the “personal comfort 
doctrine.”  The doctrine holds that injuries sustained while the employee ministers to 
personal comforts or necessities such as eating, resting, washing, toileting, seeking 
shelter and other similar acts arise out of employment.  In re Question Submitted by 
U.S. Court of Appeals, supra; Industrial Commission v. Golden Cycle Corp., 126 Colo. 
68, 246 P.2d 902 (1952); Rodriguez v. Exempla Healthcare, Inc., WC 4-705 -673 (ICAO 
April 30, 2008). 

The ALJ concludes the claimant proved that her injury occurred “in the course” of 
her employment.  The stipulated facts and the claimant’s testimony establish that she 
fell on the employer’s premises during regular work hours while rising to speak to a col-
league and use the restroom.  Thus, the injury occurred within the time and place limita-
tions of the employment while the claimant was performing an activity having some 
connection to the her work-related functions.  Indeed, the respondents do not dispute 
the injury occurred in the course of the claimant’s employment.   

The ALJ concludes the claimant proved it is more probably true than not that her 
injury “arose out of” her employment.  As determined in Findings of Fact 15 and 16, the 
claimant fell because her left foot and ankle became numb while she sat at her desk 
with her legs crossed performing the duties of her employment.  The numbness in turn 
caused the claimant to roll the ankle and fall when she stood up to speak to a colleague 
and use the restroom. 

The ALJ concludes that the claimant’s activity of sitting at a desk with her legs 
crossed for a prolonged period of time was “incidental” to the performance of her regular 
desk-job duties.  Applying the “personal comfort doctrine” the ALJ concludes that the 
cross-legged posture the claimant selected when sitting at the desk “arose out of” the 
employment.   

Further, the claimant’s action in arising from the desk to speak to a colleague and 
use the restroom arose out of the employment.  The parties stipulated that rising from 
the desk to speak with coworkers was an explicit duty of the claimant’s employment.  
Rising from the desk to use the restroom was incidental to the employment and falls 



 

 

within the ambit of the personal comfort doctrine.  Therefore the claimant’s action of ris-
ing from the desk and beginning to walk arose out of her employment 

It follows that the claimant’s fall and injury arose out of her employment.  The 
claimant sat with her legs crossed for a prolonged period of time while performing the 
duties of the employment.  As determined in Finding of Fact 16, the action of sitting in 
this posture caused numbness in the claimant’s left foot and ankle.  The claimant then 
rose from her desk to perform activities directly and incidentally related to her employ-
ment.  The numbness combined with standing up to walk resulted in the claimant falling 
and breaking the fibula.  The facts as found demonstrate an ample causal relationship 
between the injury and the claimant’s employment.  Cf. Cabela v. Industrial Claim Ap-
peals Office, supra; Pieper v. City of Greenwood Village, WC 4-675-476 (ICAO January 
20, 2010). 

The respondents’ arguments notwithstanding, this is not an “unexplained fall” 
case in which the reason for the fall is unknown and cannot be connected to the em-
ployment as a causative factor.  See Finn v. Industrial Commission, 165 Colo. 106, 437 
P.2d 542 (1968) (mere fact that injury occurred at work does not establish the requisite 
causal connection to the employment).  Here, the evidence establishes the reasons for 
the fall, and that those reasons are causally related to the claimant’s employment.  Pie-
per v. City of Greenwood Village, supra. 

Neither is this a case in which the fall was precipitated by some pre-existing con-
dition or injury.  As determined in Finding of Fact 17 there is no credible or persuasive 
evidence tending to establish that the claimant suffered from a pre-existing condition or 
injury that could precipitate the fall.  Because the fall was not precipitated by a pre-
existing condition compensability of the claimant’s injury does not depend on proof that 
a “special hazard” of her employment contributed to the occurrence of the injury or the 
degree of injury sustained.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989); Pieper 
v. City of Greenwood Village, supra. 

Because the claimant proved that she sustained an injury arising out of and in 
the course of her employment the insurer shall pay for the treatment rendered by SAH 
emergency room on June 24, 2011. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. Insurer shall pay for the treatment rendered to the claimant by the Saint 
Anthony Hospital emergency room on June 24, 2011. 

2. Issues not resolved by this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 



 

 

mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August 28, 2012 
David P. Cain 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-881-915-02 

ISSUES 

 The issues for determination are compensability, medical benefits, and tempo-
rary disability benefits.  The parties stipulated that Claimant’s average weekly wage with 
King Soopers was $188.21. 

FINDINGS OF FACT 

WC 4-884-707 ([1st Employer]) 

1. Claimant was employed by [1st Employer] for over two years.  Claimant 
worked as a cake decorator and she served ice cream.  As a cake decorator she would 
squeeze icing with her right hand from an icing bag.  Claimant also would scoop ice 
cream with her right hand from a bin.  Claimant worked 30 to 35 hours per week.   

2. Claimant developed pain in her right hand.  On November 30, 2010, 
Claimant sought care from Dr. Lubeck for throbbing pain in her right hand.  She stated 
that the pain was in her first finger and thumb, and radiated into her right forearm.  Dr. 
Lubeck’s assessment was right arm pain, “? tendon overuse injury.” 

3. Claimant’s pain in her right hand in November 2010 was the result of per-
forming the duties of her employment for [1st Employer].  The treatment she received 
from Dr. Lubeck was reasonably needed to cure and relieve Claimant from her work-
related tendon overuse injury.  

4. Following her visit with Dr. Lubeck, Claimant’s right pointer finger would 
not fully extend.  Claimant did not have any pain, and was able to function until after she 
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left her employment with [1st Employer].  Claimant left her employment with [1st Em-
ployer] in October 2011.  

WC 4-881-915 ([2nd Employer]) 

5. Claimant began working in the Bakery Department of [2nd Employer] on 
October 23, 2011.  Her duties were to decorate cakes.  Claimant worked 20 to 27 hours 
per week. Seventy-five percent of her day was icing cakes.  Her duties required her to 
ice cakes and squeeze the icing bag during more of the day than she did at [1st Em-
ployer].  

6. Claimant developed additional problems in her right hand.  Her pointer fin-
ger was worse.  She had pain in her wrist and forearm that was worse than it was at [1st 
Employer].  

7. On March 10, 2012, Claimant went to the break room at [2nd Employer] 
during her shift.  Claimant was holding her arm and looking distressed.  Claimant told 
her supervisor that she “was in a ton of pain” and needed to go to a doctor.  Claimant’s 
supervisor asked if it happened at [2nd Employer].  Claimant said it happened at [1st 
Employer].  

8. Claimant sought care at the Denver Health Adult Urgent Care on March 
10, 2012 at 4:33 p.m. Claimant stated that she was recently experiencing increased 
pain in her right hand and wrist.  Claimant described the pain as beginning about one 
year prior and increasing one week before this exam when it was busier at work. Claim-
ant described her pain level as a 9 out of 10. John Krotchko, M.D., assessment was 
flexor tenosynovitis of the right hand and wrist.   

9. On March 11, 2012, Claimant went into work at [2nd Employer] and gave 
them the medical record from Denver Health.  She stated that she would not be able to 
work for two weeks.  Claimant filled out an “Associate Work Related Injury/Illness Re-
port.”  In it Claimant stated that the injury was caused by “cake decorating – repeated 
squeezing.”  Claimant referred to her previous job, and stated, “but because of repeated 
use it got much worse.”  [2nd Employer] took Claimant off work and referred her to Con-
centra Medical Centers for care.  

10. Claimant was treated at Concentra Medical Center on March 13, 2012.  
She was treated by Lori C. Rossi, M.D. Dr. Rossi’s assessment was wrist tenosynovitis.  
Medication and occupational therapy were prescribed and Claimant was directed to 
continue to use the brace that she had from Denver Health.  She was directed not to 
use her right arm.  Dr. Rossi indicated that Claimant’s condition was work related.  

11. Claimant was also examined and treated at Concentra Medical Center on 
March 26, April 11, and April 18, 2012. On April 18, K. Voss, P.T., stated that Claimant 
was making faster progress than expected.  She recommended that Claimant continue 
with therapy.  



 

 

12. [2nd Employer] notified Concentra Medical Center on April 25, 2012, that 
Claimant’s claim had been denied and that it would not pay for any treatment.   

13. Claimant was seen by Darlene Kletter, RN, at Concentra at her own ex-
pense, and was referred to Dr. Tracy Wolfe. Claimant saw Dr. Wolfe the next day, who 
provided a steroid injection into her right first dorsal extensor compartment. Dr. Wolfe 
suggested additional injections near the elbow.  

14. Claimant continued to experience symptoms and was not able to return to 
her employment at [2nd Employer]. Claimant located and began new employment on 
June 11, 2012 that did not involve cake decorating or serving ice cream.  

15. Jonathan Sollender, M.D., examined Claimant on June 25, 2012 upon the 
request of [2nd Employer]. Dr. Sollender reviewed medical reports from October 1996 
through April 2012. Dr. Sollender obtained a detailed description of Claimant’s job du-
ties at both [1st Employer] and [2nd Employer]. Dr. Sollender’s impression was; 

“1) Lumbrical tightness right index finger, pre-existing; 2) right DeQuervains tenosynovi-
tis, resolving; 3) Myofasical complaints, not consistent with flexor tenosynovitis.”  

16. In his report, Dr. Sollender stated that Claimant had not sustained an oc-
cupational injury from cake decorating at [2nd Employer].  Dr. Sollender used the Medi-
cal Treatment Guidelines in arriving at his conclusion. However, he noted that the medi-
cal treatment guidelines do not state what exposures are necessary to aggravate a pre-
existing condition.  He stated that Claimant’s right index finger condition had not wors-
ened since it was first reported prior to beginning work for [2nd Employer].  Dr. 
Sollender stated that Claimant had less than six hours of daily exposure to the factors 
for a cumulative trama condition. Dr. Sollender concluded that, “it would appear that her 
condition arose during employment at [1st Employer], and continued without obvious 
aggravation at [2nd Employer].” 

17. Dr. Sollender testified by deposition on August 2, 2012.  He testified that 
the DeQuervains that was found in March and April 2012 was the same as tendonitis 
(Transcript, p. 12) and was the same as the tendon overuse injury in November 2010 
Transcript p. 24).  He testified that Claimant tendonitis was not caused by her employ-
ment at [2nd Employer] and that he could not determine what did cause it (Transcript 
p.61). He testified that he did not find the flexor tenosynovitis that was found at Denver 
Health, and that this condition had either resolved prior to his examination of Claimant, 
or Denver Health was incorrect (Transcript, p. 38). Dr. Sollender testified that it is not 
possible to trace the source of the myofascial complaints. (Transcript p. 38).  He testi-
fied that Claimant’s employment with [2nd Employer] did not cause any permanent inju-
ry, as that term is commonly used. (Transcript, p. 42-43, p. 74).  

18. Dr. Sollender testified that Claimant, after she went to [2nd Employer], 
suddenly had a problem that interfered with her capacity to work (Transcript, p. 63) and 
some event brought on her symptoms in March 2012. (Transcript, p. 67). He testified 
that Claimant had symptoms that arose during her course of work at [2nd Employer]. 



 

 

(Transcript p. 75). Dr. Sollender testified that therapy, time, restrictions, steroid injection, 
and other potential factors have helped to resolve the symptoms that had become 
acute.  (Transcript, p. 68). He testified that Claimant had returned to baseline, and her 
underlying condition was better.  (Transcript p. 68).  Dr. Sollender testified that the med-
ical care rendered by Concentra and Dr. Wolfe was reasonable, necessary and related 
to the acute exacerbation.  (Transcript p. 68 – 69).  

CONCLUSIONS OF LAW 

General:  

The overall purpose of the Worker’s Compensation Act is to assure the quick and 
efficient delivery of benefits to injured workers without the necessity of litigation. Section 
8-40-102(1), C.R.S. The Act is remedial and beneficent in purpose and is liberally con-
strued to accomplish its humanitarian purpose of assisting injured workers. Colo. Coun-
ties, Inc. v. Davis, 801 P.2d 10, 11 (Colo. App. 1990), aff'd sub nom. County Workers 
Comp. Pool v. Davis, 817 P.2d 521 (Colo. 1991). The legislature intended the Act to as-
sure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers. Section 8-40-102, C.R.S. Williams v. Kunau, 147 
P.3rd 33 (Colo. 2006).   

To prove a compensable injury, a claimant has the burden to prove by a prepon-
derance of evidence that her injuries arose out of and in the course of her employment. 
Section 8-41-301(1)(c), C.R.S. Proof by a preponderance of the evidence requires the 
proponent to establish that the existence of a "contested fact is more probable than its 
nonexistence." Page v. Clark, 197 Colo. 306, 592 P.2d 792, 800 (1979).  The facts in a 
workers' compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer, and that a workers' compensation case 
should be decided on its merits. Section 8-43-201, C.R.S. 

 

An "occupational disease" is:  

 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a haz-
ard to which the worker would have been equally exposed outside of the 
employment. Section 8-40-201(14), C.R.S. 

 
This section imposes additional proof requirements beyond that required for an 

accidental injury.  An occupational disease arises not from an accident, but from a pro-
longed exposure occasioned by the nature of the employment.  Colorado Mental Health 
Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory definition, the 

http://lawriter.net/getCitState.aspx?series=P.2d&citationno=801+P.2d+10&scd=CO�
http://lawriter.net/getCitState.aspx?series=P.2d&citationno=817+P.2d+521&scd=CO�


 

 

hazardous conditions of employment need not be the sole cause of the disease.  A 
claimant is entitled to recovery if she demonstrates that the hazards of employment 
cause, intensify, or aggravate, to some reasonable degree, the disability. Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  Once the claimant makes such a showing, the 
burden of establishing the existence of a non-industrial cause and the extent of its con-
tribution to the occupational disease shifts to the employer.  Cowin & Co. v. Medina, 860 
P.2d 535 (Colo. App. 1992). 

 
An insurer is liable for medical treatment reasonably necessary to cure or relieve 

the employee from the effects of the injury.  Section 8-42-101, C.R.S. The insurer is on-
ly liable for authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; 
Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973). Under Sec-
tion 8-43-404(5), C.R.S., a respondent is afforded the right, in the first instance, to se-
lect a physician to treat the industrial injury. Once a respondent has exercised their right 
to select the treating physician, the claimant may not change physicians without permis-
sion from the insurer or an ALJ. See Gianetto Oil Co. v. Industrial Claim Appeals Office, 
931 P.2d 570 (Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). Furthermore, the claimant's need for emergency treatment does not 
affect the respondents' designation of the authorized treating physician for all non-
emergency treatment. Sims v. Industrial Claim Appeals Office, supra. A physician may 
become authorized to treat the claimant as a result of a referral from a previously au-
thorized treating physician. The referral must be made in the "normal progression of au-
thorized treatment." Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985). 

The cost of the medical benefits necessitated by an occupational disease is 
placed upon the insurer "on the risk" at the time such expenses are incurred. Royal 
Globe Insurance Co. v. Collins, 723 P.2d 731, 733 (Colo. 1986). The term "on the risk" 
refers to the insurer "that provided coverage to the employer whose conditions of em-
ployment caused the need for treatment." Thus, the insurer "on the risk" when medical 
expenses are "incurred" is the carrier which insured the employer whose conditions of 
employment caused the need for treatment. University Park Care Ctr. v. Industrial Claim 
Appeals Office, 43 P.3d 637 (Colo. App. 2001); Kruse v. Coors Brewing Co., W.C. No. 
4-538-972 (ICAO, 2008). 

An insurer is liable for a disability indemnity benefit if the period of disability lasts 
longer than three says from the day the employee leaves work as a result of in injury.  
Section 8-42-103(1)(a), C.R.S.  

Section 8- 41-304, C.R.S. provides:  

Where compensation is payable for an occupational disease, the employ-
er in whose employment the employee was last injuriously exposed to the 
hazards of such disease and suffered a substantial permanent aggrava-
tion thereof and the insurance carrier, if any, on the risk when such em-
ployee was last so exposed under such employer shall alone be liable 
therefor, without right to contribution from any prior employer or insurance 
carrier… 



 

 

 Temporary total disability benefits are payable at the rate of two-thirds of Claim-
ant’s average weekly wage.  Section 8-42-015(1), C.R.S. Once commenced, benefits 
continue until maximum medical improvement or otherwise terminated pursuant to stat-
ute.  Section 8-42-105(3), C.R.S.  Maximum medical improvement may not determined 
until an authorized treating physician has placed Claimant at MMI, and any challenge to 
MMI is determined following a Division independent medical examination.  Section 8-42-
107(8), C.R.S.  

WC 4-884-707 ([1st Employer]) 

 Claimant’s work at [1st Employer] involved scooping ice cream and icing cake.  
As a result of performing these activities, Claimant developed a tendon overuse injury 
that required treatment on November 30, 2010. Claimant has established by a prepon-
derance of the evidence that she sustained an occupational disease. The claim is com-
pensable. The treatment she received on November 30, 2010 was reasonably needed 
to cure and relive her from the effects of her work-related tendon overuse injury.  [1st 
Employer]’ insurer, Hartford Insurance, is liable for the costs of such care.  
 
 Hartford Insurer was not on the risk when Claimant received additional care for 
her tendon overuse injury or DeQuervains tendonitis in 2012.  Hartford is not liable for 
the medical care Claimant received in 2012.  
 
 Claimant did sustain a wage loss as a result of her tendon overuse injury or ten-
donitis in 2012. That was loss was incurred when Claimant’s condition was aggravated 
as a result of her employment with [2nd Employer]. When intervening events indicate 
that a claimant's wage loss results from factors other than the compensable injury, the 
causal connection between the injury and the wage loss is severed. Roe v. Industrial 
Commission, 734 P.2d 138 (Colo. App. 1986).  It is found and concluded that Claimant’s 
wage loss in 2012 was the result of an efficient intervening event.  [1st Employer] and 
Hartford is not liable for Claimant’s temporary disability benefits in 2012.  
 
 Issues not determined by this order are reserved.  
 
WC 4-881-915 ([2nd Employer]) 
 
 Claimant’s employment with [2nd Employer] began in October 2011.  Her job in-
volved icing cakes.  Claimant put icing on more cakes, and spent more hours icing 
cakes, at [2nd Employer] than she did at [1st Employer].  The opinions of the providers 
at Denver Health Adult Urgent Care, Concentra, and Dr. Sollender that Claimant’s du-
ties at [2nd Employer] aggravated her tendon overuse injury or DeQuervains tendonitis 
resulting in the need for medical care in March 2012 are credible and persuasive.  
Claimant has established by a preponderance of the evidence that her claim against 
[2nd Employer] is compensable.   
 
 The treatment Claimant received at Denver Health Adult Urgent Care, Concen-
tra, and the treatment Claimant received from Dr. Wolfe was reasonably needed to cure 



 

 

and relieve Claimant from the effects of her occupational disease, the aggravation of 
her tendon overuse injury or DeQuervains tendonitis.   
 
 The treatment Claimant received at Denver Health on March 10, 2012 was 
emergency treatment, and is therefore the liability of [2nd Employer], even it Denver 
Health was not an authorized provider.  However, Claimant’s supervisor should have 
known of the possible compensable nature of Claimant’s injury and referred her to med-
ical care when Claimant presented in the break room during her shift, complaining of 
hand and arm pain knowing that Claimant’s job entailed use of her hand in squeezing 
icing onto cakes.  An employer is deemed to have "notice" of an injury when the em-
ployer has "some knowledge of accompanying facts connecting the injury or illness with 
the employment and indicating to a reasonably conscientious manager that the case 
might involve a potential compensation claim." Jones v. Adolph Coors Co., 689 P.2d 
681, 684 (Colo. App. 1984). Claimant’s supervisor did not refer Claimant to a specific 
medical care provider, and Claimant was free to seek care from Denver Health, which is 
thereby authorized.  
 

[2nd Employer] was on the risk for the medical care, and is liable for the costs of 
the care Claimant received in March, April and May 2012 for her tendon overuse injury 
or DeQuervains tendonitis.  

 
Claimant was temporarily and total disabled as a result of the aggravation of her 

DeQuervains tendonitis commencing on March 11, 2012.  [2nd Employer] argues that it 
is not liable for any temporary disability benefits because Claimant’s aggravation was 
not substantial and permanent, and cites Section 8- 41-304, C.R.S.  The ALJ rejects 
[2nd Employer]’ argument.  

 
[2nd Employer]’ argument that Section 8-41-304, C.R.S. is available to defeat 

Claimant’s claim for temporary disability benefits is rejected.  Section 8-41-304, C.R.S. 
limits the prior employer’s liability for temporary disability benefits by placing liability on 
the employer in whose employ a claimant suffered a “substantial permanent aggrava-
tion.”  It cannot be used to defeat a claimant’s right to received temporary disability ben-
efits that she would otherwise be entitled to receive.  It may only be used to shift previ-
ous employer’s liability onto the last employer where a claimant suffered a “substantial 
permanent aggravation”. 

 
[2nd Employer]’s interpretation of the Act would defeat a claimant’s claim for 

temporary disability benefits unless and until a claimant’s injury was determined to be 
permanent.  Such an interpretation would defeat the purpose of the Act to provide for 
injured workers.  

 
It is also determined that Claimant’s aggravation was “substantial” and “perma-

nent”. The aggravation of Claimant’s DeQuervains tendonitis resulted in the need for 
medical care and resulted in temporary disability benefits.  The aggravation was sub-
stantial.  

 



 

 

It is not reasonable here to interpret “permanent” to mean that an injured worker 
has reached maximum medical improvement and has a permanent impairment under 
Section 8-42-107, C.R.S.  Here we are dealing with temporary disability benefits, not 
permanent disability. Interpreting a “permanent aggravation” as one that “will not resolve 
without treatment” was determined to be not erroneous in Powell v. La Plata County 
Combined Courts, W.C. No. 4-569-418 (ICAO, 2007).  Such an interpretation is reason-
able here.  It is concluded that Claimant’s aggravation would not likely resolve without 
the medical care she received. Further, Claimant lost work and lost earnings as a result 
of the aggravation.  The lost wages for the days she was temporarily not able to work is 
permanent.  

 
[2nd Employer] is liable for Claimant’s temporary total disability commencing 

March 11, 2011, and continuing until terminated pursuant to law.  Claimant’s average 
weekly wage is $188.21.  Temporary total disability benefits are payable at the rate of 
$125.47 per week.  [2nd Employer] is also liable for interest at the rate of eight percent 
per annum on all benefits not paid when due.  Section 8-43-410, C.R.S.  

 
 Issues not determined by this order are reserved.  
 

ORDER 

 It is therefore ordered that: 

WC 4-884-707 ([1st Employer]) 

1. Hartford Insurance is liable for the costs of Claimant’s treatment on November 
30, 2010.   

WC 4-881-915 ([2nd Employer]) 

2. [2nd Employer] is liable for the costs of the medical care Claimant received 
from Denver Health, Concentra, and Dr. Wolfe in March, April, and May 2012.  

3. [2nd Employer] shall pay Claimant temporary total disability benefits com-
mencing March 11, 2012 and continuing until terminated pursuant to law at 
the rate of $125.47 per week.  [2nd Employer] shall pay Claimant interest on 
any benefits not paid when due.  

DATED:  August 28, 2012 
Bruce C. Friend, ALJ 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-880-727-01 

ISSUES 



 

 

 The issues for determination are compensability, responsibility for termination, 
temporary total disability benefits, and temporary partial disability benefits. The parties 
stipulated that Dr. Hacket is authorized and that the average weekly wage is $863.52.  

 

FINDINGS OF FACT 

6. Employer employed Claimant as a truck driver. On December 29, 2011, 
Claimant was outside the truck when it started to slide on an icy road. Claimant started 
to step up into the truck and grabbed the truck with his right arm. He felt a burn in his 
right shoulder and pain in his right knee. 

7. Claimant reported the injury to his employer the next day. He told him what 
happened and that his shoulder and knee hurt. His employer told him that it may hurt for 
a few days. Claimant was not referred to a specific medical care provider. Claimant con-
tinued to work and took Aleve to get through the workday.  

8. In December, Claimant both drove a truck and did repairs on Employer’s 
fleet. He was paid extra for the repair work. Employer lost a contract, and was no longer 
paid Claimant for all the maintenance work. Claimant was unhappy with his decreased 
pay. Employer assigned Claimant to do some extra work on an hourly basis. Claimant 
did the work and claimed a specific number of hours. Employer thought the job should 
have been completed in fewer hours. Claimant and Employer were both unhappy with 
the employment relationship. Employer was looking for another employee, and Claimant 
was looking for another job.  

9. On Wednesday, February 15, 2012, Claimant told his employer that he would 
make a doctor appointment for the following Monday.  

10. On Thursday, February 16, 2012, after completing his route, Claimant found 
a note in his car. The note was from his employer and stated, “as of today, February 16, 
2012, your services are no longer needed”. The note ended, “Thank you for our service, 
and we will be glad to offer recommendation for future work.” 

11. Employer testified that he fired Claimant for dishonesty in falsely reporting the 
hours he worked. Claimant testified that he did work the hours he reported. The note left 
in Claimant’s car did not refer to dishonesty or any other reason for the termination. 
Employer’s testimony is not credible in this regard.  

12. Claimant did not work until he found another job on April 25, 2012. Claimant 
received unemployment benefits beginning the week after February 16, 2012 that were 
paid at the rate of $500.00 per week.  

13. John S. Hughes, M.D., examined Claimant on April 4, 2012. Claimant com-
plained of right shoulder pain that had not gotten better. Dr. Hughes noted crepitation 
and loss of range of motion of the right shoulder. Dr. Hughes assessment of the right 
shoulder was “strain/sprain with signs and symptoms consistent with an internal de-
rangement such as a rotator cuff tear.” Dr. Hughes stated that Claimant’s shoulder con-



 

 

dition was related to the December 29, 2011 accident and he recommended medical 
treatment. Dr. Hughes gave physical restrictions of no lifting in excess of ten pounds 
and not reaching or lifting above shoulder level using the right arm.  

14. Claimant could not perform the duties of his employment with Dr. Hughes re-
strictions. Claimant has not stated that his condition is worse since the accident. It is 
therefore found that these restrictions would have applied since the date of he injury. 
Claimant was disabled when he was terminated on February 16, 2011.  

15. Claimant located other employment that was within his restrictions and began 
that employment on April 25, 2012.  

16. Claimant earned $10,008.75 in his new employment as of August 6, 2012, a 
period of 104 days. His average wages in the new employment are $673.67 per week, a 
loss of $189.85 per week.  

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. §8-40-102(1), 
C.R.S. A claimant in a Workers' Compensation claim has the burden of proving entitle-
ment to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A preponder-
ance of the evidence is that which leads the trier-of-fact, after considering all of the evi-
dence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts in 
a Workers' Compensation case are not interpreted liberally in favor of either the rights of 
the injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' Compen-
sation case is decided on its merits. §8-43-201, C.R.S. 

The Judge’s factual findings concern only evidence that is dispositive of the is-
sues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

Claimant must prove that he is a covered employee who suffered an injury aris-
ing out of and in the course of employment. Section 8-41-301(1), C.R.S.; see, Faulkner 
v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 
2001).  



 

 

 The testimony of Claimant is credible and persuasive. It is found and concluded 
that Claimant sustained an injury on December 29, 2011, when Claimant started to step 
up into the truck and grabbed the truck with his right arm. The claim is compensable.  

 An insurer is liable for medical care from authorized providers that is reasonably 
needed to cure and relieve Claimant from the effects of the compensable injury. Section 
8-42-101(1), C.R.S. Dr. Hacket is authorized. Insurer is liable for the costs of the care 
Claimant receives from this compensable injury from Dr. Hacket in amounts not to ex-
ceed the Division of Workers Compensation fee schedule. Section 8-42-101(3), C.R.S.  

 A claimant is entitled to a disability indemnity benefit if the period of disability lasts 
longer than three days. Section 8-42-103(1)(a), C.R.S. Temporary total disability bene-
fits are payable at the rate of two-thirds of the claimant’s average weekly wage. Section 
8-42-105(1), C.R.S. Temporary disability benefits are not payable if a claimant is re-
sponsible for the termination of his employment. Sections 8-42-103(1)(g), and 105(4)(a), 
C.R.S. 

 Respondents allege that Claimant was responsible for the termination of his em-
ployment on February 16, 2012. It is alleged that Employer terminated Claimant’s em-
ployment for reporting more hours worked than he actually worked. However, this was 
not mentioned in the note Employer left notifying Claimant of his termination. The evi-
dence that Claimant was terminated for not accurately reporting his hours is not credible 
or persuasive. Employer has not established by a preponderance of the evidence that 
Claimant was responsible for the termination of his employment.  

 Dr. Hughes placed restrictions on Claimant when he examined Claimant in April 
2012. Claimant’s condition had not become worse between the last day he worked for 
Employer in February 2012 and the date of Dr. Hughes’ exam. The restriction was no 
lifting over ten pounds with the right arm. Claimant could not perform the usual duties of 
his employment with Employer with that restriction. Claimant was under a restriction in 
February 2012 when his employment was terminated. Claimant has established that he 
was temporarily and totally disabled commencing on February 17, 2012. His average 
weekly wage is $863.52. Temporary total disability benefits are payable at the rate of 
$575.68 per week. Claimant has received unemployment benefits at the rate of $500.00 
per week. Temporary disability benefits may be reduced by the amount of unemploy-
ment benefits received. Section 8-42-103(1)(f), C.R.S.  

 Temporary total disability benefits end when a claimant returns to regular or modi-
fied employment. Section 8-42-105(3)(b), C.R.S. Claimant located other employment 
within his restrictions and began that other employment on April 25, 2012. Temporary 
total disability benefits end on April 24, 2012.  

 Claimant was temporarily partially disabled commencing on April 25, 2012. Tem-
porary partial disability benefits are payable at the rate of two-thirds of the difference be-
tween the average weekly wage at the time of the injury and the average wages during 
the period of temporary partial disability. Section 8-42-106, C.R.S. Claimant’s lost wag-
es were $189.85. His temporary partial disability benefits rate is $126.57 per week.  



 

 

 Insurer is liable for interest on any amounts not paid when due at the rate of eight 
percent per annum. Section 8-43-410, C.R.S.  

ORDER 

 It is therefore ordered that: 

1. Insurer shall pay for the medical care from authorized providers that 
Claimant receives that is reasonably needed to cure and relieve Claimant 
from the effects of the compensable injury. Dr. Hacket is an authorized 
provider.  

2. Insurer shall pay Claimant temporary total disability benefits from February 
17, 2012 through April 24, 2012 at the rate of $573.68 per week, less the 
amounts Claimant received from unemployment insurance.  

3. Insurer shall pay Claimant temporary partial disability benefits at the rate 
of $126.67 per week commencing April 25, 2012 and continuing until mod-
ified or terminated pursuant to law.  

4. Insurer shall pay interest to Claimant on all amounts of compensation not 
paid when due. 

5. All matters not determined herein are reserved for future determination. 

DATED: August 29, 2012 
Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-880-993-01 

ISSUES 

1. Compensability for a right upper extremity injury occurring on November 
17, 2011; 

2. Temporary total disability benefits from November 17, 2011 and continu-
ing; 

3. Average weekly wage; 
4. Medical benefits; and  
5. Penalty for failing to carry worker’s compensation insurance. 
 

FINDINGS OF FACT 



 

 

1. Claimant does not speak English and testified through interpreter. 
2. Claimant was hired by Employer on or about November 10 or 11, 2011 as 

a roofer.  Claimant earned $300.00 per week. 
3. Claimant sustained a work related injury on November 17, 2011, when he 

picked up a heavy roll of black roofing paper and felt a tear and pain in his right shoul-
der.  Claimant reported the injury to [Owner], owner of Employer.  Claimant asked to be 
taken to a doctor but [Owner] said no.   

4. Employer did not carry worker’s compensation insurance on November 
17, 2011. 

5. Employer had proper notice of the hearing and failed to appear.  On April 
13, 2012, the Office of Administrative Courts sent “Notice of Hearing” to Employer at its 
last two known addresses: 12235 _ Drive, _ and 4762 _ Street, _. 

6. On November 23, 2011, Claimant sought treatment at Denver Health 
Medical Center.  The notes from that visit with Ms. Sorrentino, FNP-BC indicate that a 
week prior, Claimant was on a roof when he passed a large roll of black paper to anoth-
er person and experienced right shoulder pain.  Her assessment was right rotator cuff 
tear.  Claimant was referred to orthopedics. 

7. Dr. Meryl Singer Livermore from Denver Health wrote a letter dated March 
8, 2012 stating that Claimant “is currently being seen by me for a high right brachial 
plexus injury.  I have ordered some testing done to evaluate the extent of injury.  Cur-
rently has little ability to use the right upper extremity.” 

8. Claimant was referred to Denver Health Physical Therapy for right upper 
extremity brachial plexopathy by Dr. King on February 16, 2012.  The note also reflects 
that Claimant was in a splint. 

9. Claimant was seen at Denver Health on February 12, 2012, March 15, 
2012, March 26, 2012, March 27, 2012, April 4, 2012, April 19, 2012, May 1, 2012, May 
29, 2012, and May 31, 2012.  Each time Claimant sought treatment he paid $15.00 
cash.  On some of these dates, he was seen several times and paid $15.00 each time. 

10. Claimant has been unable to work since his injury.  Claimant is unable to 
perform his regular job as a roofer with his right upper extremity in a sling and Dr. Liv-
ermore’s restriction. 

11. Claimant currently experiences pain in his right arm, shoulder, wrist, and 
fingers.  He also has numbness in his right fingers. 

12. Claimant’s employer did not refer Claimant to a physician or select a treat-
ing provider.  Claimant chose Denver Health. 

13. Claimant’s testimony is credible and consistent with the medical records. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 



 

 

reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A Claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case are not in-
terpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2009.  A workers’ compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. For a claim to be compensable under the Act, a Claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301 (1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals Of-
fice, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 
(Colo. App. 1998). The question of causation is generally one of fact for determination 
by the Judge. Faulkner, 12 P.3d at 846. 

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc., v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).   

4. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tion; the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2006). 

5. Claimant has proven by a preponderance of the evidence that he sus-
tained a work related injury to his right upper extremity on November 17, 2011.  Claim-
ant was found credible and his testimony was consistent with the medical records. 

6. The Respondents are liable for medical treatment which is reasonably 
necessary to cure and relieve the effects of the industrial injury.  § 8-42-101 (1)(a), 
C.R.S. (2009); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 
1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  Where a 
claimant’s entitlement to benefits is disputed, the claimant has the burden to prove a 
casual relationship between a work-related injury and the condition for which benefits or 
compensation are sought.  Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 
(Colo. App. 1997).   Whether the Claimant sustained his burden of proof is generally a 
factual question for resolution by the ALJ.  City of Durango v. Dunagan, 939 P .2d 496 
(Colo. App. 1997).   



 

 

7. The Respondents have the right to select the initial authorized treating 
physician.  Section 8-43-404(5), C.R.S.  Respondents are liable only for treatment from 
authorized providers.  A physician may become authorized to treat the claimant as a re-
sult of a referral from a previously authorized treating physician. The referral must be 
made in the "normal progression of authorized treatment." Greager v. Industrial Com-
mission, 701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a physician 
upon claimant’s report of need for treatment, claimant is impliedly authorized to choose 
her own authorized treating physician. Greager, supra.   

8. Employer failed to refer Claimant to a medical provider on November 17, 
2011 when Claimant reported the work injury.  Therefore, the right to select a provider 
transferred to Claimant.  Claimant chose Denver Health.  Denver Health and its referrals 
are authorized treating providers.  Employer is responsible for the expenses incurred at 
Denver Health and its referrals. 

9. Average weekly wages provide the basis for computing benefits provided 
by the Workers’ Compensation Act, and are to be calculated based on the “the monthly, 
weekly, daily, hourly, or other remuneration which the injured or deceased employee 
was receiving at the time of the injury.” § 8-42-102(2), C.R.S.  The purpose in calculat-
ing average weekly wage is to “fairly determine” an employee’s wage.  § 8-42-102(3), 
C.R.S.  Wages are the money rate at which the services rendered are “recompensed 
under the contract of hire in force at the time of the injury,” § 8-40-201(19)(a), C.R.S., 
and include the value of such fringe benefits as health insurance paid for by the em-
ployer, room and board, § 8-40-201(19)(b), C.R.S.  See also Humane Soc’y v. Indus. 
Claim Appeals Office, 26 P.3d 546 (Colo. App. 2001). 

10. Claimant’s average weekly wage is $300.00.  Claimant testified that he 
earned $300.00 per week and his testimony was not refuted. 

11. A disability indemnity is payable as wages if the compensable injury or the 
occupational disease causes disability. Section 8-42-103(1), C.R.S. Temporary total 
disability benefits are paid at a rate of two-thirds of a claimant’s average weekly wage, 
not to exceed a maximum of ninety-one percent of the state average weekly wage. Sec-
tion 8-42-105(1), C.R.S. Once commenced, temporary total disability benefits continue 
until one of the events listed in Section 8-42-105(3), C.R.S. occurs.  

 
12. Claimant has proven by a preponderance of the evidence that he has 

been unable to work since the injury on November 17, 2011.  Claimant’s arm is in a 
sling and he has very limited use of it.  Claimant is unable to perform his regular job as 
a roofer and therefore, he is entitled to temporary total disability benefits from the No-
vember 17, 2011 and continuing until terminated pursuant to statute. 

 
13. Section 8-43-408(1), C.R.S. provides in relevant part: 

 
In any case where the employer is subject to the provisions of articles 40-
47 of this title and at the time of an injury has not complied with the insur-
ance provisions of said articles, or has allowed the required insurance to 



 

 

terminate, or has not affected a renewal thereof, the employee, if injured, 
or if killed, the employee’s dependents may claim the compensation and 
benefits provided in said articles, and in any such case the amounts of 
compensation or benefits provided in said articles shall be increased by fif-
ty percent. 

 
  14. Pursuant to Section 8-43-408, C.R.S., Employer failed to comply with the 
insurance requirements of the Act, and therefore, compensation or benefits shall be in-
creased fifty percent.  Claimant has proven by a preponderance of the evidence that 
Respondent did not have workers’ compensation insurance on November 17, 2011. 

ORDER 

 It is therefore ordered that: 

1. Employer shall pay for the medical treatment provided by Denver Health 
and its referrals pursuant to the fee schedule. 

2. Employer shall reimburse Claimant his co-pay of $15.00 for each visit to 
Denver Health for treatment for this injury for a total of $240.00. 

3. Employer shall pay Claimant TTD at the rate of $300.00 (rate increased 
from TTD rate of $200.00 to $300.00 due to 50% penalty for failing to carry workers’ 
compensation insurance) from November 17, 2011 and continuing until terminated pur-
suant to statute.  TTD from 11/17/11 to 8/29/12 is calculated at the daily rate of $42.857 
times 284 days equals $12,171.38. 

4. Employer shall pay interest at the rate of 8% per annum on all compensa-
tion not paid when due. 

5. In lieu of payment of the above compensation and benefits to the Claimant, 
the Respondent-Employer shall: 
  
            a.         Within ten (10) days of the date of service of this order, deposit the sum of 

$20,000.00 with the Division of Workers' Compensation, as trustee, to se-
cure the payment of all unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/Trustee. The 
check shall be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in the 

sum of $20,000.00 with the Division of Workers' Compensation within ten 
(10) days of the date of this order: 

                        (1)       Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or 

                        (2)       Issued by a surety company authorized to do business in Colorado. 
                        The bond shall guarantee payment of the compensation and benefits 

awarded. 



 

 

  
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the Divi-
sion of Workers' Compensation of payments made pursuant to this order. 
  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), C.R.S. 
  

6. All matters not determined herein are reserved for future determination. 

DATED:  August 29, 2012 
Barbara S. Henk 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-607-279-05 

ISSUE 

 The following issue was raised for consideration at hearing:  

 The sole issue endorsed for hearing was medical benefits (authorization; rea-
sonably necessary) as related to the injections.   

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are made. 
 
 1. Claimant sustained an admitted, compensable injury to his back, arm and 
leg or November 12, 2003. Respondents have provided and are continuing to provide 
medical benefits pursuant to an amended general admission of liability.    
 
 2. Claimant periodically received lumbar epidural steroid injections (ESI), re-
questing and receiving permission from the Insurer.  Claimant sought an injection in late 
January or early February 2012.  The Insurer had the request reviewed by Dr. Frank 
Polanco.   
 
 3. Dr. Polanco concluded that the requested injection was inappropriate un-
der the Division’s Medical Treatment Guidelines (Guidelines).  Based in part on Dr. 
Polanco’s review, the Insurer denied the request. 
 
 4. Claimant responded to the denial by filing a hearing application on April 3, 
2012.  The sole issue endorsed for hearing was medical benefits (authorization; rea-



 

 

sonably necessary) as related to the injections.  Respondents filed their response on 
April 6th and did not endorse any additional issues.  This hearing followed. 
 

5. The evidence established that Claimant received a lumbar transforaminal 
ESI from Dr. Sorensen on April 4, 2011. Dr. Sorensen reported that Claimant’s “pain 
score” was a 4/10 before and a 2/10 after the procedure.  

 
6. A second lumbar transforaminal ESI was performed on May 25, 2011.  Dr. 

Sorensen noted pain scores of 6/10 and 2/10 before and after the procedure, respec-
tively.  

 
7. A third lumbar transforaminal ESI was performed approximately eight weeks 

later on July 27, 2011.  Pain scores of 5/10 and 1/10 before and after the in-
jection were noted.  

 
8. Dr. Sorensen followed up with Claimant on August 8, 2011.  He reported 

Claimant was doing “ok” since the injections, but that the relief obtained from them was 
“not as dramatic” as with the earlier injections. In terms of treatment, Dr. Sorensen re-
filled Claimant’s prescriptions, said that trigger points might be considered, and recom-
mended pool and massage therapy.  

 
9. Dr. Sorensen saw Claimant on November 8, 2011, for ongoing pain com-

plaints which were rated as a “5” in severity.  At the time, Claimant was receiving pain 
medication with some functional relief.  By Claimant’s account, he had not begun warm 
pool therapy.  Dr. Sorensen concluded that Claimant had chronic pain syndrome, lum-
bosacral intervertebral disc degeneration, lumbar spinal stenosis, lumbar spondylosis, 
displacement of the lumbar intervertebral disc without myelopathy and postlaminectomy 
syndrome of the lumbar region.  In terms of treatment, Dr. Sorensen planned for a re-
peat caudal ESI and refilled Claimant’s pain medication.  There was no rating of Claim-
ant’s pain, no mention of pain radiation, and no mention of active therapy.  

 
10. Dr. Sorensen administered a caudal ESI on November 16, 2011.  No pain 

scores were noted and Dr. Sorensen did not explain the reason he switched from 
transforaminal to caudal injections.  Claimant’s first visit after that injection came on De-
cember 6, 2011.  Claimant was already following up to schedule another injection.   
Claimant reported a 50% improvement in pain and continued relief from existing pain 
medication.  The medical record also offers a contradictory report that Claimant was in 
greater pain than before the injection.  Dr. Sorensen continued the pain medication, but 
otherwise did not mention any type of active therapy.  

 
11. Claimant returned to Dr. Sorensen on January 3, 2012.  He reported being 

able to manage his pain through stable dosing of existing pain medications.  Claimant 
stated that he would like to consider additional injections in the future as he “really likes 
the relief” he got from the caudal ESI.  Dr. Sorensen reported that Claimant had “not re-
ally started” warm pool therapy.  Dr. Sorensen’s goal was “to provide a comprehensive 



 

 

approach to [Claimant’s] pain management and with positive results and increased 
functional relief from this procedure I feel it warranted to be repeated.”   

 
12. Dr. Sorensen met with Claimant on February 23, 2012.  Claimant stated 

that he continued to obtain functional relief from his existing pain medication, but really 
wanted the injection as he felt it gave greater relief.   Dr. Sorensen made no reference 
to active therapy or the warm pool therapy he mentioned during the previous visit.   Ra-
ther, the treatment plan involved work with Claimant’s counsel to get the injections and 
continued stable dosing of existing pain medication.  

 
13. On March 29, 2012, Dr. Sorensen recommended long term pool therapy, 

physical therapy, and a repeat caudal ESI “as he does get functional relief from these 
procedures as stated in previous notes.”  

 
14. Frank Polanco, M.D. is a level II accredited physician who is board certi-

fied in occupational medicine and added expertise in pain medicine. He reviewed a re-
quest from Dr. Sorensen for approval of a caudal ESI.  Dr. Polanco noted largely unre-
markable exam findings and a decreasing efficiency of injections to relieve symptoms.    
  
 15. Dr. Polanco applied the Guidelines to Claimant’s request and information 
he reviewed.  He found that the required 80% improvement in function and pain reduc-
tion from the second round of injections had not been met.  Moreover, Dr. Polanco cred-
ibly opined that injections were to be “optimally utilized during the acute to subacute 
phase of injury” and that the medical necessity for an ESI had not been established by 
Claimant.  
 
 16. Dr. Polanco authored a second request review on February 3, 2012.  In 
addition to his earlier report, Dr. Polanco found no report of radicular symptoms and an 
unremarkable clinical exam.  Dr. Polanco relied on relevant portions of the Guidelines to 
credibly opined that the request for injections was inappropriate because it did not satis-
fy the standard set forth in the Guidelines. 
 
 17. Claimant testified at hearing.  Claimant’s testimony was not as credible 
and persuasive as the medical records and the report of Dr. Polanco.  He testified that 
he sought the injections recommended by Dr. Sorensen for purposes of pain relief.  His 
treatment consisted of taking prescription medication on a regular basis, augmented by 
injections.  Claimant is not undergoing any form of active or rehabilitative therapy. 
  
 18 Claimant testified that his pain will start in the small of his back and spread 
elsewhere.  There is no particular pattern to what triggers the pain and its spread seems 
unaffected by the type or level of activity in which he is engaged.  The only consistent 
element in his back pain is that it is improved or reduced by an injection from Dr. 
Sorensen and gradually worsens after a period of between three and four months.  
Claimant seeks ESI caudal injections for long term pain relief. 
 

CONCLUSIONS OF LAW 



 

 

 Having entered the foregoing Findings of Fact, the following Conclusions of Kaw 
are made.   
 
 1. Section 8-42-101(1)(a), C.R.S. requires Respondents to furnish medical 
and surgical treatment as “may reasonably be needed at the time of the injury or occu-
pational disease and thereafter during the disability to cure and relieve the employee 
from the effects of the injury.” “Medical treatment guidelines” which are developed by 
the Director are to be used by health care practitioners for compliance with section 8-
42-101. Section 8-42-101(3)(b) C.R.S. To comply with the legislative charge to assure 
appropriate medical care, the Director promulgated the medical treatment guidelines.  
WCRP 17-1(a)  All healthcare providers are required to use the medical treatment 
guidelines. WCRP 17-2(a)  

 
2. The medical treatment guidelines are regarded as the accepted profes-

sional standards for care under the Act. Rook vs. Industrial Claim Appeals Office, 111 
P.3d. 549 (Colo. App.2005) ; Thomas v. Four Corners Health Care, W.C. 4-484-220 
(ICAO, April 27, 2009). Certain cases may require treatment modalities that differ from 
those generally prescribed in the treatment guidelines, but otherwise the treatment 
guidelines are the accepted professional standards governing care under the Act absent 
presentation of evidence that a deviation from them is necessary.  Hall vs. Industrial 
Claim Appeals Office, 74 P.3d 459 (Colo. App. 2003); Deets vs. Multimedia Audio Visu-
al, WC 4-327-591 (ICAO, March 18, 2005).  

 
3. While the Division recognizes that there may be deviations from the 

Guidelines, Dr. Sorensen did not offer any justification for such a deviation.  According-
ly, the lumbar caudal ESI he recommended must meet the criteria set forth in the Guide-
lines for determining the reasonableness and necessity of a medical procedure. 

 
 4. As the parties seeking an award of benefits, Claimant bears the burden of 
proving entitlement by a preponderance of credible evidence. City of Boulder vs. Streeb, 
706P.2d 786, 789 (Colo. 1985).   Accordingly, he must show that the requested ESIs 
constitute reasonable and necessary care within the context of the Medical Treatment 
Guidelines.  Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997).   

 
5. The purpose of injections is not to provide long term relief, but to be used 

in conjunction with and to facilitate active rehabilitation.  Section E, Paragraph 3(a) (hrg. 
exb. E, p. 36).   Claimant testified that he is seeking the injections for long term pain re-
lief. He made no mention of any other purpose. Dr. Sorensen, the physician who pre-
scribed the injections, generally stated that the injections would provide greater pain re-
lief, but did not mention any active rehabilitation which would be facilitated as a result of 
the injections.  Accordingly, the rationale for the injections is contrary to the approved 
use set forth in the Guidelines and is, therefore, unreasonable.  Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO, January 25, 2011). 

 



 

 

6. As injections “are invasive procedures that can cause serious complica-
tions”, the Guidelines require that “clinical indications and contraindications should be 
closely adhered to”.  Section E, Paragraph 3(a) (hrg. exb. E, p. 36).    

 
7. Injections are to be used only after imaging studies and diagnostic injec-

tions establish the presence of pathology.  Here, no credible evidence was introduced 
that either imaging studies or diagnostic injections were performed to establish patholo-
gy which would warrant ESIs of the type prescribed by Dr. Sorensen.  Claimant’s re-
quest for the injections is denied. 

 
8. Aside from the presence of pathological findings, an ESI is not effective or 

warranted in situations where there is spinal stenosis without radicular findings or for 
patients “who have pain unaffected by rest or activity”. (id., p. 38)  Here, the records in-
troduced from Dr. Sorensen do not comment as to the presence of radicular findings.  
Moreover, as Claimant testified on cross examination, his pain seems to ebb and flow 
without respect to his particular level of activity.  An ESI is unwarranted under Claim-
ant’s clinical presentation.  (hrg. exb. C, pp. 11-12) 

 
9. The Guidelines also state that post treatment observations should be tak-

en into account when considering whether additional injections are warranted.  Post 
treatment observations consist of pain relief substantiated by an 80% improvement in 
pain levels measured by accepted pain scales such as a visual analog scale and evi-
dence of functional improvement.  (hrg. exb. E, pp. 36-37 and 38-39).   

  
10. Based upon the evidence of record, Claimant’s post procedure pain was 

never noted on a visual analog scale.  Dr. Sorensen obtained self evaluation by Claim-
ant through use of a numeric rating scale.  Self evaluations were obtained on April 11, 
2011, May 25, 2011, and July 27, 2011, the dates on which transforaminal injections 
had been performed.  No pain levels associated with the caudal ESI, the type sought by 
Claimant at hearing, were obtained.  In the absence of substantiated pain relief, the 
causal ESI is denied. 

 
11. There was no mention of any functional improvement or of any effort to 

measure functional ability following the April 4, 2011 injection.  The same was true fol-
lowing the injection of May 25, 2011. 

 
13. There was no immediate report as to Claimant’s functional status following 

the July 27, 2011 injection.  Claimant returned to Dr. Sorensen on August 8, 2011.  The 
only indication as to his level of function was “[patient] states he has been doing ok 
since his injections”. (hrg. exb. D, p. 21)  No specific indicia of function were measured 
or noted. 

 
14. Dr. Sorensen next saw Claimant on November 8, 2011.  The only refer-

ence to his level of functioning came in a note to the effect that Claimant “continues to 
get some functional relief from the medications”.  (hrg. exb. 1, p.21) 

 



 

 

15. Claimant’s next injection came on November 16, 2011.  Immediately fol-
lowing the procedure, Dr. Sorensen noted that the “post-procedure neurologic exam 
was unchanged from pre-procedure”. (hrg exb. D, p. 32)  Three weeks later, Dr. 
Sorensen examined Claimant.  In history, he noted that Claimant felt pain improvement 
from the injection and that “he continues to get functional relief from the mediations [sic] 
at stable dosage also”. (id., p. 28)  In a discussion of future injections, Dr. Sorensen 
added, “will consider repeat in the future as this has provided the best functional relief to 
this point as far as his injections are concerned”.  (id., p. 30) 

 
16, Claimant continued to take prescribed medication in the absence of injec-

tions, deriving an unspecified level of functional relief from the medication alone.  (hrg. 
exb. 1, p. 5)  The caudal ESI supposedly provided “functional relief” as well, but Dr. 
Sorensen never noted the manner in which he measured such relief or the form the al-
leged relief took.  Dr. Sorensen did not evaluate the effectiveness of prior injections in 
the manner required by the Rules.  As a result, he did not have the requisite information 
necessary to support repetition of the caudal ESI. 

 
17. For a procedure to be permissible under the Guidelines, it must be rec-

ommended for an accepted or recognized purpose, the diagnostic criteria supporting 
use of the procedure must be met, and, in the case of a repeat procedure, there must 
be a proper evaluation of the prior procedure’s outcome.  Dr. Sorensen’s request was 
properly denied. 

 
18. Finally, Claimant seeks a repeat ESI and he is required to show that the 

previous examinations were sufficiently successful, in terms of both pain relief and func-
tional improvement, so as to warrant the injection’s repetition.  Based on the record pre-
sented at hearing, there was inadequate documentation as the outcome of the prior in-
jections.  Consequently, Claimant has not met his burden of proving entitlement to the 
proposed ESIs under the Medical Treatment Guidelines and his request is denied.  
 

ORDER 

 It is therefore ordered that: 

 Claimant failed to meet his burden of proof and the injection request is denied. 
 
 All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 



 

 

statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _8/29/12______ 
Margot W. Jones 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-845-630-01 

ISSUES 

The issues for determination are medical treatment after MMI and permanent 
partial disability benefits. Claimant seeks a conversion of his upper extremity rating to a 
whole person rating. 

FINDINGS OF FACT 

 
1. Claimant sustained that compensable injury on January 11, 2011, when he 

slipped and fell, injuring his left shoulder, wrist, and hand. He was treated for his shoul-
der injury and for a mild traumatic brain injury. John D. Sanidas, M.D., noted that Claim-
ant mild traumatic brain injury had resolved by January 20, 2011. Dr. Stull performed left 
shoulder arthroscopic surgery to repair the rotator cuff on March 24, 2011. Dr. Sanidas 
placed Claimant at MMI on October 19, 2011. No maintenance care was recommended.  

2. Dr. Sanidas rated Claimant’s impairment using the AMA Guides. He found a 
loss of range of motion of the shoulder that he rated at 3% of the upper extremity. He 
gave a rating of 10% for the surgery Claimant underwent. He combined those ratings for 
an impairment of 13% of the upper extremity. He noted the rating of 13% of the upper 
extremity would convert to a whole person rating of 8%. He stated that Claimant did not 
require maintenance care.  

3. Kristin D. Mason, M.D., the DIME physician, examined Claimant on April 16, 
2012. She agreed with Dr. Sanidas MMI date. Dr. Mason rated Claimant’s impairment 
using the AMA Guides. She found a loss of range of motion of the shoulder that she 
rated at 5% of the upper extremity. She gave a rating of 10% for the surgery Claimant 
underwent. She combined those ratings for an impairment of 15% of the upper extremi-
ty. She noted the rating of 15% of the upper extremity would convert to a whole person 
rating of 9%. Dr. Mason stated that “it does not appear that the patient requires [mainte-
nance care] as he has functionally recovered from this injury to a large extent.” 

4. Respondents filed a Final Admission of Liability on April 24, 2012. Respond-
ents admitted liability for an impairment of 15% of the “Arm @ Shoulder.” Respondents 



 

 

denied liability for medical care after MMI.  

5. Dr. Mason testified by deposition take on July 26, 2012. Dr. Mason is board 
certified in physical medicine and rehabilitation and electrodiagnostic medicine. She is 
Level II accredited. Dr. Mason testified that she used the Division of Workers Compen-
sation Impairment Rating Tips to arrive at the 10% rating for the surgery. (Mason Tran-
script, p. 16-17). Dr. Mason testified that Claimant had a good result from the surgery 
and that he was “close to asymptomatic, but not entirely asymptomatic.” (Mason Tran-
script p. 18). Dr. Mason testified that Claimant “had a pretty significant amount of pa-
thology in his joint, had a pretty extensive surgery, and just happened to have a pretty 
nice recovery, too.” (Mason Transcript p. 42). She testified that she cannot tell which of 
Claimant’s conditions treated in the surgery caused the range of motion loss and that 
probably all contributed (Mason Transcript p. 48). Dr. Mason testified that she would 
expect someone with Claimant’s shoulder pathology to have problems with overhead 
activities (Mason Transcript, p. 50). Dr. Mason found some functional impairment in the 
range of motion of Claimant’s right shoulder (Mason Transcript p. 64). Dr. Mason testi-
fied that Claimant had his AC resected, and has impairment proximal to the 
glenohumeral joint (Mason Transcript p. 68) 

6. Dr. Sanidas testified by deposition take on August 8, 2012. Dr. Mason is Lev-
el II accredited. Dr. Sanidas testified that he included in his rating an impairment for the 
distal clavical resection. He explained that in the surgery the part of the surgery furthest 
from the spine is excised. He testified that the distal clavical resection is the most pain-
ful part of the surgery and takes the longest to heal (Sanidas Transcript, p. 17). A small 
part of the bone is taken out (Sanidas Transcript p. 19). Dr. Sanidas testified that there 
is very little functional impairment of Claimant’s shoulder (Sanidas Transcript p. 20). 
There was no functional impairment to anything beyond the shoulder or to any other 
body part (Sanidas Transcript p. 23). Dr. Sanidas testified that Claimant does not have 
severe impairment, but does have some impairment as a result of the injury (Sanidas 
Transcript p. 28-29). 

7. Claimant has returned to work and works as a truck driver without re-
strictions. Claimant has ongoing shoulder problems. His shoulder is sore on the front 
and back of his shoulder. 

8. Claimant’s functional impairment from the injury is limited to the shoulder. 
There is no functional impairment to the arm. 

9. Claimant’s shoulder injury puts him at greater risk for further injury. Claimant 
should return to his authorized treating physician should his condition worsen. But 
Claimant does not need medical treatment to maintain his condition at this time.  

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 



 

 

litigation. Section 8-40-102(1), C.R.S. The claimant shoulders the burden of proving en-
titlement to benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979). The facts in a workers' compensation case must be in-
terpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents and a workers’ compensation claim shall be decided on its merits. Sec-
tion 8-43-201, C.R.S. 

 
Section 8-42-107, C.R.S., sets forth two different methods of compensating med-

ical impairment. Subsection (2) provides a schedule of disabilities and Subsection (8) 
provides a DIME process for whole person ratings. The threshold issue is application of 
the schedule and this is a determination of fact based upon a preponderance of the evi-
dence. The application of the schedule depends upon the “situs of the functional im-
pairment” rather than just the situs of the original work injury. Langton v. Rocky Moun-
tain Health Care Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish 
Health Care System, 917 P.2d 366 (Colo. App. 1996).  

 
Claimant has established by a preponderance of he evidence that his the situs of 

his functional impairment is the shoulder. Claimant’s impairment is not limited to the arm 
at the shoulder. Section 8-42-107(2)(a), C.R.S. Claimant suffered a functional impair-
ment not expressed on the schedule of disabilities. Consequently, his impairment due to 
the left shoulder injury is not limited to the arm at the shoulder. Insurer is liable for per-
manent partial disability benefits based on an impairment of 9% of a whole person.  
 

Respondents are liable for medical benefits to cure or relieve the effects of the 
industrial injury. Section 8-42-101(1), C.R.S. The need for medical treatment may ex-
tend beyond the point of maximum medical improvement where claimant requires peri-
odic maintenance care to prevent further deterioration of his physical condition. Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 

 
Claimant has not shown any present need for medical treatment. Claimant’s re-

quest for medical benefits after MMI is denied.  
 

ORDER 

 It is therefore ordered that: 

1.  Insurer shall pay Claimant permanent partial disability benefits based on an 
impairment of 9% of the whole person. Insurer may credit any previous payments of 
permanent disability benefits. Insurer shall pay Claimant interest at the rate of eight per-
cent per annum on any benefits not paid when due.  

 
2. Claimant’s request for post-MMI medical benefits is denied.  

 
 If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 



 

 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Den-
ver, Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; other-
wise, the ALJ's order will be final. You may file the Petition to Review by mail, as long as 
the certificate of mailing attached to your petition shows: (1) That you mailed it within 
twenty (20) days after mailing or service of the order of the ALJ; and (2) That you mailed 
it to the above address for the Denver Office of Administrative Courts. For statutory ref-
erence, see section 8-43-301(2), C.R.S. For further information regarding procedures to 
follow when filing a Petition to Review, see Rule 26, OACRP. You may access a petition 
to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 
 

DATED: August 29, 2012 
Bruce C. Friend, ALJ 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-881-895-01 

ISSUES 

 The issues determined herein are compensability and medical benefits. 

 

FINDINGS OF FACT 

1. On May 17, 2010, claimant began work for the employer as a layout pipe 
fabricator. 

 
2. On October 1, 2011, claimant was working in the OTS Room installing 24 

feet of schedule 40 pipe that was four inches in diameter.  The pipe weighed over 10 
pounds per lineal foot.  With the elbows, valves, and flanges, the fabrication weighed 
several hundred pounds.  The fabrication was supported on jackstands while claimant 
attempted to connect the pipe to a heat exchanger bundle.  The fabrication fell off the 
jackstand to the left.  He grabbed the fabrication with both hands.  The pipe was touch-
ing claimant’s chest and pinned claimant’s back and against the heat exchanger unit.  
He attempted to push the fabrication back up on the jackstands, but was unable to do 
so.  He yelled for a coemployee, *U, to assist him.  Claimant pushed while *U pulled the 
fabrication.  The two were able to get the unit back on the jackstands.   

 
3. Claimant felt a sharp twinge of pain in his back and a “pulling” type of pain 

in his left shoulder as he tried to push the pipe off his chest.  He did not immediately 
seek medical treatment for the injury and continued his work. 

 
4. On October 3, 2011, claimant sought medical treatment from Nurse 

Heatherington in the employer’s on-site medical unit.  He reported a history of having 

http://www.colorado.gov/dpa/oac/forms-WC.htm�


 

 

his left shoulder pinned.  Nurse Heatherington found no swelling, bruise, or shoulder de-
formity.  She applied ice.  On October 4, 2011, Nurse Heatherington reexamined claim-
ant, who had good range of motion of his left shoulder.  On October 5, 2011, she ap-
plied biofreeze to the left shoulder.  On October 6, 2011, claimant reported to Nurse 
Heatherington that he was 50% improved.  On October 10, 2011, Nurse Heatherington 
reexamined claimant, who reported that he felt “great” with no problems.  Nurse 
Heatherington concluded that claimant’s left shoulder injury was resolved. 

 
5. Claimant performed light duty work temporarily after his injury.  After Oc-

tober 10, 2011, claimant returned to regular duty. 
 
6. On October 18, 2011, the employer terminated claimant’s employment 

due to a reduction in force layoff.  Claimant completed an exit interview in which he indi-
cated that he had not received any outside medical treatment for the work injury and 
was not then receiving any treatment for that injury.  Claimant made no report of any 
continuing left shoulder problems. 

 
7. Claimant alleged at hearing that he suffered renewed left shoulder pain 

about two to three weeks later and that his pain progressed. 
 
8. Claimant is an avid hunter and held deer and elk licenses in Colorado, a 

bull bison license in Wyoming, and an oryx license in New Mexico.  He had previously 
requested time off work to engage in hunts for late September 2011 before the work in-
jury, October 14-24, 2011 for elk, and November 11-14, 2011 for oryx.  Claimant admit-
ted that he assisted other hunters on an elk hunt October 8-12, 2011, and the oryx hunt 
in November, but he insisted that he did not hunt and did not touch any carcass.  He al-
so admitted that he hunted deer December 1-12, 2011, but did not make a kill. 

 
9. On March 2, 2012, claimant reported to the employer that he suffered 

“continued” left shoulder pain from the October 1, 2011, injury. 
 
10. On March 2, 2012, Dr. Royce examined claimant, who reported a history 

of the pipe falling onto his left shoulder.  Claimant reported that he was having sharp 
shoulder pain that was made worse with activity such as lifting.  On examination, Dr. 
Royce noted prominence of the acromioclavicular (“AC”) joint.  Dr. Royce obtained x-
rays that showed an AC offset.  Dr. Royce administered an injection in the left shoulder 
and referred claimant for a magnetic resonance image (“MRI”) of the left shoulder.   

 
11. The March 7, 2012, MRI showed a posterior labral tear and adjoining cyst 

as well as mild AC joint arthrosis. 
 
12. On April 6, 2012, Dr. Royce, assisted by Dr. Weinstein, performed surgery 

to repair the left shoulder labral tear and to decompress the AC joint. 
 
13. On April 16, 2012, Dr. Royce reexamined claimant, who reported a new 

pain running from the left shoulder to the elbow.  Dr. Royce subsequently referred 



 

 

claimant for electromyography (“EMG”) testing.  The May 14, 2012, EMG by Dr. Griffis 
showed only mild left carpal tunnel syndrome and borderline left cubital tunnel syn-
drome.  Dr. Griffis thought that both conditions were unrelated to claimant’s left arm 
pain.  He prescribed pain medications. 

 
14. Also on May 14, 2012, Dr. Weinstein examined claimant, who reported a 

history of the pipe falling onto him, pushing it with his left arm, and feeling a pop.  
Claimant reported that he “continued” to be symptomatic and eventually underwent the 
surgery.  Dr. Weinstein diagnosed neuropathic pain. 

 
15. On May 15, 2012, Dr. Malinky administered a left shoulder injection. 
 
16. On June 20, 2012, Dr. Royce replied to inquiry by claimant’s attorney and 

indicated that he thought that claimant’s left shoulder injury was caused by the pipe fall-
ing on the shoulder on October 1, 2011. 

 
17. On July 17, 2012, Dr. Scott performed an independent medical examina-

tion for respondents.  Claimant reported a history of the fabrication falling over and pin-
ning claimant against the heat exchanger.  Claimant reported that he pushed the fabri-
cation with both hands and that he believed the injury to the left shoulder occurred while 
he tried to push the pipe.  Claimant denied any pop or acute pain or any acute decrease 
in shoulder range of motion.  Claimant confirmed that his left shoulder felt fine with no 
pain or loss of range of motion as of October 11, 2011.  Dr. Scott diagnosed a left 
shoulder strain in the work accident with resolution of the strain by October 10, 2011.  
Dr. Scott concluded that claimant probably suffered a previous remote trauma to the left 
shoulder causing a labral tear.  He also noted that it was possible that claimant suffered 
a subsequent injury to the left shoulder, but admitted that he had no information about 
such an injury.  Dr. Scott concluded that claimant’s current left shoulder problems were 
not related to the work injury.  He emphasized that claimant’s history was only that he 
pushed with the left shoulder and not that he had been struck or fallen onto the left 
shoulder.  Dr. Scott concluded that claimant had not suffered any acute labral tear in the 
accident. 

 
18. Dr. Scott testified at hearing consistently with his report.  He explained that 

an acute labral tear would probably lead to immediate pain and loss of range of motion.  
He also noted that the mechanism of injury for claimant did not involve being struck on 
the top or side of the left shoulder.  He agreed that a small labral tear could be asymp-
tomatic.  He explained that the cyst forms due to leaking of synovial fluid through the 
labral tear, but he did not know how long it takes for cyst formation.   

 
19. Nurse Heatherington testified at hearing consistently with her office notes.  

She also confirmed that claimant never sought additional treatment for the left shoulder 
from October 11, 2011, to March 2, 2012.  She agreed that she would be unable to di-
agnose a labral tear or cyst without diagnostic testing, but she noted that she had no 
reason to refer claimant for such testing or to a physician because his condition im-
proved. 



 

 

 
20. Claimant has proven by a preponderance of the evidence that he suffered 

an accidental injury to his left shoulder arising out of and in the course of his employ-
ment on October 1, 2011.  The left shoulder injury required on-site medical treatment by 
the company nurse and also limited claimant temporarily to performing only light duty 
work.  As noted by the records of Nurse Heatherington and the opinions of Dr. Scott, 
claimant suffered a left shoulder injury in the accident.  Nurse Heatherington treated the 
injury for about one week. 

 
21. Claimant has failed to prove by a preponderance of the evidence that the 

medical treatment by Dr. Royce and Dr. Weinstein and their referrals was reasonably 
necessary to cure or relieve the effects of the October 1, 2011, work injury.  Claimant 
clearly suffered a work injury to the left shoulder in the October 1 accident.  The record 
evidence, however, shows that claimant’s condition resolved by October 10, 2011, 
when he told Nurse Heatherington that he felt great and had no problems with the left 
shoulder.  Claimant was laid off by the employer eight days later and reported no con-
tinuing problems with the left shoulder.  Only on March 2, 2012, did claimant report con-
tinuing left shoulder problems and seek additional treatment by Dr. Royce.  Claimant’s 
history to Dr. Royce was that the pipe struck his left shoulder.  Claimant also reported 
that he had suffered increased shoulder pain with activities such as lifting.  He did not 
detail what he had been lifting.  Dr. Royce’s conclusory opinion on June 20, 2012, is not 
persuasive about the cause of the labral tear and cyst because he received an inaccu-
rate history.  Dr. Scott’s opinion is persuasive that claimant probably did not suffer an 
acute labral tear in the October 1 accident because claimant’s condition improved rela-
tively quickly and only later worsened.  Respondents made much of claimant’s hobby of 
hunting and attempted to impeach claimant by showing that he had held additional hunt-
ing licenses in Colorado, Wyoming, and New Mexico beyond those he disclosed in his 
interrogatory answers.  That argument is not particularly probative.  The recently issued 
2012 hunting licenses are not material. It is possible that claimant fell onto his left arm 
or shoulder or otherwise injured it during a hunting trip during the Fall 2011, but that fact 
is not in the record evidence.  Claimant admitted that he went on one hunt and then ac-
companied others on two other hunts after his injury.  The major defect in claimant’s 
case is the October 10 resolution of his left shoulder condition and then the subsequent 
recurrence of left shoulder pain well after he left the employment.  Consequently, the left 
shoulder treatment beginning March 2, 2012, is not causally related to the work injury. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 



 

 

respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, 
claimant has proven by a preponderance of the evidence that he suffered an accidental 
injury to his left shoulder arising out of and in the course of his employment on October 
1, 2011.   
 

2. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997.  As found, claimant has failed to prove by a preponder-
ance of the evidence that the medical treatment by Dr. Royce and Dr. Weinstein and 
their referrals was reasonably necessary to cure or relieve the effects of the October 1, 
2011, work injury. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all reasonably necessary medical treatment by 
authorized providers for the left shoulder injury, but claimant’s request for payment of 
the bills of Dr. Royce, Dr. Weinstein, and their referrals for treatment commencing 
March 2, 2012, is denied and dismissed. 

2. All matters not determined herein are reserved for future determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 30, 2012   /s/ original signed by:_________ 

Martin D. Stuber 
Administrative Law Judge 
 



 

 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-874-026-01 

 

ISSUES 
 
 Did claimant prove by a preponderance of the evidence that she sustained an 

occupational disease type injury while working for employer after October 26, 
2009? 

 Did claimant prove by a preponderance of the evidence that lumbar diskectomy 
surgery is reasonably necessary to cure and relieve the effects of her lower back 
injury of October 26, 2009? 

 Did claimant prove by a preponderance of the evidence that lumbar diskectomy 
surgery is reasonably necessary to cure and relieve the effects of any occupa-
tional disease type injury from her work after October 26, 2009? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

• Employer operates a cleaning business, where claimant worked as a jani-
tor from March 7, 2008, until January of 2012.  Claimant sustained an injury to her left 
shoulder and lower back on October 26, 2009, while throwing a bag of trash into a 
dumpster. Claimant's age at the time of hearing was 53 years.  

• Respondent-Insurer CNA admitted liability for claimant’s October 26, 
2009, injury under W.C. No. 4-808-958. Effective November 1, 2009, Pinnacol covered 
employer’s liability for workers’ compensation injuries. On November 16, 2011, claimant 
filed a Workers’ Claim for Compensation, alleging she sustained another injury to her 
lower back, which is denominated W.C. No. 4-874-026. Crediting her testimony, claim-
ant attributes her worsening lower back condition to her continuing work as a janitor af-
ter October 26, 2009, and not to an acute event.  Claimant thus claims an occupational 
disease type injury under W.C. No. 4-874-026. 

• Employer referred claimant for medical treatment to Lon Noel, M.D., who 
evaluated her on October 30, 2009.  Dr. Noel used the services of a Spanish interpreter 
to communicate with claimant. Dr. Noel diagnosed a low back injury and left upper ex-
tremity injury. Dr. Noel noted that claimant’s symptoms had been worsening for the last 
four days. Dr. Noel prescribed medications and physical therapy. Dr. Noel also referred 
claimant for a magnetic resonance imaging (MRI) scan of her lumbar spine, which she 
underwent on November 5, 2009. 



 

 

• On November 6, 2009, Dr. Noel reviewed with claimant the findings of the 
lumbar MRI scan. Dr. Noel noted the MRI demonstrated a left lateral disc protrusion 
with a small herniated nucleus pulposus (HNP) at the L4-5 level of her lumbar spine and 
a mild concentric disc avulsion at the L5-S1 level. Claimant complained of some pain 
radiating down her left leg. Dr. Noel diagnosed a left-sided herniated disc at the L4-5 
level. Dr. Noel instituted physical therapy, home exercises, medications, other modali-
ties, and physical activity restrictions. 

• On November 20, 2009, claimant reported that her light-duty work at em-
ployer was increasing her symptoms. Claimant reported that she was bending and twist-
ing a lot while cleaning kitchens. Employer had removed duties such as mopping, vacu-
uming, and taking out trash.  Dr. Noel diagnosed a work-related exacerbation of claim-
ant’s HNP at L4-5 and a left shoulder strain. Dr. Noel increased claimant’s restrictions 
as follows: Limit walking and standing to one hour per shift; no repetitive bending and 
twisting; mainly seated duty; and change positions as needed. Dr. Noel continued 
claimant’s physical therapy treatments at 3 times per week. 

• Dr. Noel reevaluated claimant on December 22, 2009, when claimant re-
ported that she was overall better and that physical therapy helped for a while before 
her symptoms returned. Dr. Noel diagnosed her back condition as a low back strain with 
sciatica. Dr. Noel scheduled a MRI/arthrogram of claimant’s left shoulder for December 
28th. 

• On December 31, 2009, Dr. Noel reviewed the left shoulder MRI with 
claimant. The MRI revealed a rotator cuff tear. Dr. Noel discontinued formal physical 
therapy and referred claimant to Orthopedic Surgeon James Ferrari, M.D., who evaluat-
ed her left shoulder on January 8, 2010.  On January 19, 2010, Dr. Ferrari performed 
arthroscopic surgery to repair the left rotator cuff, decompress the subacromial space, 
and release the long head of the biceps tendon. Insurer paid claimant temporary total 
disability (TTD) benefits from January 19th through April 27, 2010, while claimant un-
derwent post-operative rehabilitation of her shoulder.  

• Dr. Noel reevaluated claimant on February 5th, 8th, 15th, and 22nd, 2010, 
when she continued to complain of lower back pain with radiation down her left leg. Dr. 
Noel referred claimant to Orthopedic Surgeon Gary Ghiselli, M.D., for a surgical consult 
on March 16, 2010.  Claimant reported to Dr. Ghiselli that she started experiencing pain 
in her left leg two months after her October 26, 2009, injury and that the pain now radi-
ated into both legs. Claimant described her pain at 10/10. Dr. Ghiselli noted claimant’s 
past history as significant for smoking cigarettes, which she reported quitting some 2 
months earlier. On physical examination, Dr. Ghiselli found: 

• [Claimant] seems to be in no acute distress and can hold a normal 
conversation, without any evidence of any pain or discomfort.  

**** 



 

 

• She has significant pain behaviors and multiple positive Waddell 
signs. She has no evidence of any strength deficits. 

• (Emphasis added). Dr. Ghiselli noted radiographic evidence of significant 
degeneration at the L4-5 level with significant disc space collapse. Dr. Ghiselli also re-
viewed the MRI scan of claimant’s lumbar spine. Dr. Ghiselli diagnosed a multifactorial 
symptom complex with significant pain behaviors, including multiple Waddell signs. Dr. 
Ghiselli found no evidence of any objective weakness in either leg. Dr. Ghiselli noted 
diagnostic evidence of chronic degeneration of claimant’s lumbar spine, with multiple 
levels of lumbar spondylosis (arthritis) and facet hypertrophy. Dr. Ghiselli recommended 
against surgical intervention: 

• [Claimant’s] lower back pain is her predominant symptom and I do 
not think she would be a very good candidate for a multiple level fusion. 

• Dr. Ghiselli advised conservative care and suggested claimant return 
should she develop weakness or significant neurologic symptoms in her legs. 

• Dr. Noel referred claimant to Lawrence Lesnak, M.D., for a Physical Medi-
cine and Rehabilitation consult on March 20, 2010.  Dr. Lesnak spent some 80 minutes 
with claimant. Dr. Lesnak assessed subjective complaints of left-sided low back and 
buttock pain, with pain radiating pain into her left posterior leg.  Dr. Lesnak performed a 
left-sided L5 and S1 transforaminal epidural injection, done at the request of Dr. Noel 
and Dr. Ghiselli because of claimant’s complaints of left sided low back and buttock pain 
with radiation to her left posterior lateral leg.   

• April 13, 2010, claimant reported to Dr. Lesnak that the injection improved 
her symptoms for several days before returning to baseline. Claimant complained to Dr. 
Lesnak of ongoing constant left-sided buttock pain and low back pain with constant ra-
diation to her left posterior thigh and calf as well as frequent pain radiation to her left 
lateral/posterior heel/ankle. Dr. Lesnak recommended an electrodiagnostic evaluation of 
her left lower extremity and lumbar spine to evaluate the L5 and S1 nerve roots. Dr. 
Lesnak wrote: 

• [G]iven the patient’s ongoing symptomatology and occasional pain 
behaviors, I would recommend that she undergo a psychologic screen, BBHI-2 
test, to evaluate for any psychologic components that could be impacting 
her recovery. (Emphasis added).  

• Dr. Lesnak performed the electrodiagnostic evaluation on April 15, 2010, 
which ruled out radiculopathies. The electrodiagnostic nerve conduction studies of the 
nerves of claimant’s left leg were normal.  The electromyographic (EMG) examination of 
muscles of claimant’s left leg, left buttock, and left paraspinal musculature likewise was 
normal. Claimant nonetheless reported her symptoms getting progressively worse.  

• On April 15th, Dr. Lesnak administered the Battery for Health Improvement 
2 (BBHI-2) psychological screening to evaluate any underlying psychological issues 



 

 

contributing to claimant’s delayed recovery. Dr. Lesnak interpreted the BBHI-2 testing to 
show: 

• The extreme lowering of defensiveness could be seen as part of a 
desperate cry for help, exaggeration of symptoms for secondary gain or a histri-
onic manner of complaining.**** 

• [T]he high depressiveness can impede physical rehabilitation and 
recovery.**** 

• On physical symptoms scales, the patient had a high level of so-
matic complaints as well as an extremely high level of pain complaints and func-
tional complaints.**** 

• [Testing] suggests that she has a preoccupation to pain or possibly 
even a somatoform pain disorder.**** 

• [Testing] suggests that the patient may be strongly motivated to as-
sume a disabled role. 

• Dr. Lesnak determined claimant has many psychological factors inhibiting 
her recovery, which prompted him to recommend against further diagnostic testing or 
interventional treatments. Dr. Lesnak recommended claimant undergo a psychological 
evaluation prior to placing her at maximum medical improvement (MMI).  

• Claimant returned to Dr. Lesnak on May 4, 2010, when he discussed the 
psychological testing and his recommendation for a one-time psychological evaluation. 
Claimant asked Dr. Lesnak to perform another epidural injection. Dr. Lesnak reported: 

• I explained to [claimant] that I certainly have some concerns re-
garding her … psychological testing. I am not sure if a second injection will pro-
vide much in the way of improvement of her functional status or subjective com-
plaints. 

• Based upon claimant’s request, Dr. Lesnak administered a second epi-
dural injection on May 12, 2010, which provided claimant only short-term relief of sever-
al hours before she returned to baseline. 

• On May 18, 2010, Dr. Noel reevaluated claimant, when she reported al-
most fainting over the prior weekend because of left leg pain. Dr. Noel scheduled follow-
up evaluations with Dr. Ferrari and Dr. Lesnak. Dr. Noel also referred claimant to Psy-
chologist Lupe Ledezma, who speaks Spanish.  On May 24, 2010, Dr. Ferrari released 
claimant to full-duty, without restrictions for her left shoulder. Dr. Ledezma recommend-
ed antidepressant medication, which Dr. Noel prescribed on May 27, 2010. 

• On June 10, 2010, claimant returned to Dr. Lesnak, who noted she con-
tinued to complain of low back pain with radiation into the lower extremity. Dr. Lesnak 



 

 

nonetheless felt claimant was approaching MMI. Dr. Lesnak recommended claimant 
undergo a functional capacity evaluation (FCE) prior to being placed at MMI. 

• On July 20, Dr. Noel placed claimant at MMI. On July 26, 2010, Dr. Noel 
rated claimant’s permanent medical impairment at 12% of the whole person for regional 
impairment of the lumbar spine and 7% of the left upper extremity for her shoulder com-
ponent according to the American Medical Association Guides to the Evaluation of 
Permanent Impairment, Third Edition (Revised) (AMA Guides). Based upon FCE re-
sults, Dr. Noel recommended permanent work restrictions.  

• On July 27, 2010, Dr. Lesnak agreed with Dr. Noel’s assessment that 
claimant had reached MMI.  Dr. Lesnak rated claimant’s permanent medical impairment 
at 11% of the whole person for regional impairment of the lumbar spine and 4% of the 
left upper extremity for her shoulder component according to the AMA Guides.  

• Claimant requested an independent medical examination through the Di-
vision of Workers' Compensation (DIME). The division appointed William Watson, M.D., 
the DIME physician.  Dr. Watson evaluated claimant on November 19, 2010, when she 
reported average back pain and left leg pain of 8/10. Dr. Watson agreed with Dr. Noel 
and Dr. Lesnak that claimant had reached MMI. Dr. Watson rated claimant’s permanent 
medical impairment at 18% of the whole person for regional impairment of the lumbar 
spine and 4% of the left upper extremity for her shoulder component. Dr. Watson com-
bined those ratings into an overall rating of 21% of the whole person according to the 
AMA Guides. 

• On January 3, 2011, CNA filed a Final Admission of Liability (FAL) for 
claimant’s October 26, 2009, injury under W.C. No. 4-808-958. Under the FAL, CNA 
admitted liability for medical benefits it had paid in the amount of some $47,026 and for 
permanent partial disability (PPD) benefits based upon Dr. Watson’s rating of 21% of 
the whole person. 

• Dr. Noel and Dr. Lesnak continued to provide follow-up evaluations of 
claimant. Claimant returned to Dr. Lesnak on February 2, 2011, when she denied any 
new injury. Claimant continued to complain of left-sided low back pain with radia-
tion/numbness into the left foot. Dr. Lesnak reviewed exercises with claimant because 
she had been exercising at a local gym.  Dr. Lesnak continued to place claimant at MMI 
and recommended against further diagnostic testing or interventional treatment.  Dr. 
Lesnak told claimant to return for follow-up in 3 months. 

• On March 31, 2011, Jeremy K. Christensen, D.P.M., evaluated claimant 
for left foot complaints. Dr. Christensen obtained a history from claimant that involved at 
a hip injury. Dr. Christensen medical record history fails to explain anything about the 
timing or cause of the hip injury. When testifying, claimant was unable to recall or ex-
plain this history of a hip injury.  



 

 

• On April 25, 2011, claimant returned to Dr. Lesnak for a follow-up evalua-
tion.  While she reported no new injury, claimant reported progressive low back, buttock, 
and leg symptoms extending into her left leg and foot. Dr. Lesnak noted: 

• [Claimant] continued to exhibit several pain behaviors during to-
day’s evaluation, including multiple positive Waddell’s signs. 

• Dr. Lesnak also noted nonphysiologic reactions to his examination: 

• She had tenderness with even gentle brushing of her skin overlying 
her left low back and buttock region. 

• Dr. Lesnak recommended a repeat MRI scan of claimant’s lumbar spine 
and repeat electrodiagnostic studies to evaluate whether there were any anatomic rea-
sons for her complaints of worsening symptoms. Claimant underwent the repeat lumbar 
MRI on May 2, 2011.   

• Dr. Lesnak testified as an expert in the area of Physical Medicine and Re-
habilitation. Dr. Lesnak testified that there were new findings on his physical examina-
tion of claimant on April 25, 2011: 

• [Claimant’s] lumbar spine flexion range of motion was worse be-
cause it now was causing fairly severe left-sided low back, buttock and leg symp-
toms. In the past several examinations she didn’t have any left leg symptoms re-
produced during that activity. 

**** 

• So her leg symptoms and radicular findings are much more 
pronounced at this point. (Emphasis added). 

• On May 13, 2011, Dr. Lesnak evaluated claimant and reviewed with her 
the repeat lumbar MRI. Dr. Lesnak again asked claimant about the progression of her 
left leg symptoms: 

• She noted that over the past several months [those symptoms] 
have just simply seemed to worsen. She has had no new injuries or specific 
inciting events. She noted she continues to work on a daily basis but she cer-
tainly has had no new injuries nor could she pinpoint whatsoever that the symp-
toms began suddenly. 

• (Emphasis added). Dr. Lesnak noted that the repeat lumbar MRI showed 
a change in pathology at the L4-L5 level of her lumbar spine. The MRI showed progres-
sion of the disc degeneration at the L4-5 level, with a new extruded disc fragment signif-
icantly encroaching L5 nerve root on the left side.  



 

 

• Dr. Lesnak performed repeat electrodiagnostic and EMG testing on May 
13, 2011, which confirmed mildly severe left L5 radiculopathy with subacute and mild 
chronic features, as well as very minimal findings of a subacute left S1 radiculapathy. 
Dr. Lesnak indicated these findings likely represented natural progression of the degen-
erative disease process in her lumbar spine. Claimant returned to see Dr. Lesnak on 
May 18, 2011, when he recommended a surgical consult with Dr. Ghiselli. Dr. Lesnak 
wrote: 

• Since her new extruded disc fragment is at the same level of her 
previous known lumbar spine pathology at L4-L5, and she reports no injurious 
events since being placed at [MMI], it seems as though the new pathology and 
new EMG findings as well as her worsening symptoms are related to the original 
occupational injury that occurred on 10/26/2009. 

• Dr. Lesnak continued to place claimant at MMI pending evaluation by Dr. 
Ghiselli 

• Dr. Ghiselli evaluated claimant on May 19, 2011. Dr. Ghiselli obtained new 
radiographic studies that showed progressive decrease of the disc height at the L4-5 
and L5-S1 levels when compared to prior films from March of 2010. Dr. Ghiselli re-
viewed repeat MRI scan and EMG studies by Dr. Lesnak.  Dr. Ghiselli recommended 
surgical intervention: A left-sided L4-L5 microdiscectomy. Although he testified as an 
expert in spine surgery, Dr. Ghiselli’s testimony added very little to what he already 
stated in his reports. 

• Dr. Lesnak explained that the repeat MRI showed a significant new find-
ing; he testified: 

• A rupture is basically the inside part of the disk sticking out away 
from that inside part of the disk. A rupture is still contained by the thick annulus of 
the outside part of the disk. So rupture, herniation, same terms. So she had cer-
tainly … a small herniation or rupture previously, but now she has stuff that has 
… come out of the contained annulus and is … a free fragment away from the 
disk and the entire disk material. 

• When asked whether the extruded fragment represents an acute 
finding, Dr. Lesnak testified: 

• [I]t’s … difficult at best to judge how acute something is unless you 
see bleeding around the site, which you would see in the first couple of days after 
an acute injury. MRIs can’t tell us how acute or subacute or chronic some-
thing is. There is certainly a difference than the MRI that was performed in the 
end of ’09 or early 2010. Her symptoms had changed from the time I previ-
ously evaluated her in early February of 2011 to … April and May 2011. So it 
would seem to correlate that something transpired in that time period. 

**** 



 

 

• Her symptoms changed from February to April [of 2011]. That’s 
why I was suspicious that something else was going on. That’s why I ordered an 
MRI. 

**** 

• Acute findings typically you will see in the first several weeks up to 
a month or two. Subacute is sometime after that, before they change. Chronic, 
which could happen six months after a nerve injury or more. 

• (Emphasis added). Dr. Lesnak opined it medically probable that the extru-
sion of disc material occurred sometime after Dr. Lesnak examined claimant on Febru-
ary 1, 2011. Dr. Lesnak underscored that accurate reporting by claimant is critical to 
providing a medically probable causation opinion. 

• At the request of CNA, Orthopedic Spine Surgeon Brian Reiss, M.D., pre-
formed an independent medical examination of claimant on October 5, 2011. Dr. Reiss 
testified as an expert in the area of Orthopedic Spine Surgery.  At Pinnacol’s request, 
Physiatrist Brian D. Lambden, M.D., performed an independent medical examination of 
claimant on June 12, 2012. Dr. Lambden testified as an expert in the area of Physical 
Medicine and Rehabilitation. 

• Dr. Reiss opined in his report: 

• [T]hese new indications for surgery are not related to the original in-
jury which occurred more than a year prior to these changes. More likely than not 
these new symptoms are related to a herniated disc which probably occurred 
more recently. This could have come about from any one of her ongoing activi-
ties or just be related to the natural history of aging. 

• Dr. Reiss opines it medically probable that claimant’s new symptoms are 
related to the extrusion of disc fragment, which occurred much more recently than the 
incident of October 26, 2009.  Dr. Reiss notes this is new pathology. 

• Claimant’s testimony concerning the cause, extent, duration, or serious-
ness of her lower back problems was unreliable and unpersuasive.  The Judge credits 
claimant’s medical record history over her testimony in finding: While claimant testified 
that she could not recall a 2006 motor vehicle versus motorcycle accident (MVA), she 
disclosed the MVA in her interrogatory responses. Claimant’s testimony about the MVA 
defies credulity.  Claimant also said she was unable to remember any complaints of 
back problems prior to her injury at employer on October 26, 2009, even though on 
some 10 days prior to that injury (October 16, 2009), claimant’s medical provider docu-
mented her complaining of pain along her shoulders, low back, elbows, and knees, with 
a long history of generalized body aches.  The medical records also show a long history 
of lower back complaints.  On February 9, 2006, claimant complained of low back pain 
in addition to headaches.  Approximately a week thereafter, claimant continued to com-
plain of pain in the back, elbow, and legs.  On April 10, 2007, claimant complained of 



 

 

headache, chest pain, back pain, and body aches.  On July 26, 2007, claimant com-
plained of back pain, and on September 13, 2007, she continued to complain of pain in 
her lower back.  In September of 2009, claimant complained of generalized body aches. 
Claimant also denied any injury to her left hip in April of 2011, which the medical rec-
ords document around the time Dr. Lesnak found a clinical change in her condition. 

• The Judge is persuaded by Dr. Lambden’s medical opinion that claimant 
is a poor and unreliable historian. This finding is supported by Dr. Ghiselli’s clinical find-
ing that claimant’s subjective complaints of pain were unsupported by his physical ex-
amination findings and that she engaged in significant pain behaviors with non-
physiologic findings. Dr. Lambden’s medical opinion here is amply supported by the 
medical opinion of Dr. Reiss and by the psychological testing administered by Dr. 
Lesnak.  

• The persuasive medical evidence shows it more probably true that claim-
ant’s lower back condition on October 26, 2009, represented a long-standing degenera-
tive disc disease process in the region of her lumbar spine. In December of 2009, Dr. 
Noel diagnosed a lower back strain superimposed upon degenerative disc disease. On 
March 16, 2010, Dr. Ghiselli found MRI evidence of chronic degeneration with multiple 
levels of arthritis and facet hypertrophy. Dr. Reiss felt that the original MRI findings of 
degenerative disc disease and bulge at L4-5 were typical for an individual of claimant’s 
age.  Dr. Lambden agreed with Dr. Reiss that the underlying degenerative disc disease 
and bulge at L4-5 were typical for claimant’s age.   Dr. Lambden stated it medically 
probable the underlying degenerative disc disease and bulge at L4-5 long preexisted 
claimant’s October 26, 2009, injury. Dr. Reiss explained that those MRI findings would 
be consistent with someone like claimant who had complained of back pain over the 
previous three years. The Judge credits these medical opinions as persuasive.  

• There was no persuasive medical evidence otherwise showing that the 
trash-throwing incident on October 26, 2009, in any way caused, worsened, or reason-
ably aggravated claimant’s underlying degenerative disc disease.  As found, claimant’s 
lumbar disc disease likely was long-standing and preexisting as of October 26, 2009. By 
December of 2009, Dr. Noel diagnosed the effect of the trash-throwing incident as a 
lower back strain superimposed upon degenerative disc disease. Dr. Reiss persuasively 
explained that, on March 16, 2010, Dr. Ghiselli recommended against surgery based 
upon his finding that claimant’s complaints were mostly back versus leg complaints in-
volving findings of radiculopathy.  Dr. Reiss explained that Dr. Ghiselli’s recommenda-
tion against surgery was based upon those findings and based upon MRI evidence that 
showed degenerative disc disease.  Dr. Reiss did not feel that the MRI evidence of the 
bulge at L4-5 was clinically significant.  Dr. Reiss specifically noted that there was no 
free fragment found on the original MRI.  In addition, Dr. Lesnak’s first EMG study was 
negative for nerve pathology. Dr. Reiss read the second MRI film and report from May 
of 2011 as significantly different from the original MRI films from some 18 months prior.  
The main difference was a herniated disc with an extruded fragment.  Dr. Reiss felt it 
was highly unlikely that that extruded fragment was caused by the original injury from 
October of 2009; instead, it much more likely was the natural progression of the under-



 

 

lying degenerative disc disease. The medical opinions of Dr. Lesnak and Dr. Lambden 
support Dr. Reiss’s medical opinion here, which the Judge finds persuasive. 

• Dr. Reiss agreed with the physicians who placed the claimant at MMI in 
July of 2010.  Dr. Reiss stated that, even though claimant complained of ongoing back 
and leg pain at the time of MMI, those complaints are explained by claimant’s progres-
sive, underlying degenerative disc disease.  Dr. Lambden’s testimony supports the opin-
ion of Dr. Reiss that a symptomatic disc herniation more often than not improves as op-
posed to getting worse. Dr. Lambden cited a study of individuals with symptomatic disc 
herniations performed on patients with herniated discs to determine whether surgery 
was required two years thereafter.  There, 60% of patients improved and only 40% re-
mained the same or got worse.  Of the total patient population in that study, only 5% to 
15% actually worsened to a point where they needed surgery.  This supports testimony 
of Dr. Reiss that such injuries tend to heal and repair themselves.  In contrast, degener-
ative disc disease, by its nature, is progressive and based upon genetic predisposition.  
Dr. Lambden’s opinion supports Dr. Reiss’s opinion that certain individuals are predis-
posed, through their genetic makeup, to have weaker disc material and are genetically 
predisposed to have greater degeneration than others.  According to Dr. Reiss, degen-
erative disc disease progresses and leads to ruptured discs; those ruptures can come 
from most any activity or groupings of activities. The Judge credits the medical opinion 
of Dr. Reiss here as persuasive. 

• Dr. Lesnak, Dr. Reiss, and Dr. Lambden agree claimant’s condition 
changed between February and April of 2011. Dr. Reiss persuasively testified: After 
February of 2011, claimant had clinical and diagnostic evidence showing that the bulge 
had progressed to a free-floating fragment as shown on a subsequent MRI scan and as 
confirmed by subsequent EMG testing positive for subacute findings.  Subacute findings 
are those that occur within six months of the MRI or EMG, indicating it unlikely here that 
the free-floating fragment existed at the time claimant reached MMI. The Judge credits 
the medical opinion of Dr. Reiss here as persuasive.  

• Dr. Ghiselli now thinks claimant is a surgical candidate because of the 
free-floating fragment.  Dr. Reiss persuasively testified that the October 26, 2009, injury 
neither lead to the need for surgery nor accelerated claimant’s underlying degenerative 
disc disease. Dr. Lambden’s medical opinion substantially supports that opinion of Dr. 
Reiss.  According to both Dr. Reiss and Dr. Lambden, claimant’s current need for sur-
gery is caused by the natural progression of her degenerative disc disease. Dr. Lesnak 
agrees with Dr. Reiss’s medical opinion here. The Judge thus credits the medical opin-
ion of Dr. Reiss here as persuasive.  

• Claimant failed to show it more probably true than not that she sustained 
an occupational disease type injury while working for employer after October 26, 2009, 
that caused, worsened, or reasonably aggravated her underlying degenerative disc dis-
ease or reasonably lead to her need for surgery recommended by Dr. Ghiselli. The 
Judge credits the persuasive medical opinions of Dr. Reiss and Dr. Lambden in finding 
claimant’s worsening lower back condition after February of 2011 more probably is the 



 

 

result of the natural progression of claimant’s underlying degenerative disc disease in 
her lumbar spine, and is unrelated to any activity at work after October 26, 2009. 

• Claimant failed to show it more probably true than not that the trash-
throwing injury on October 26, 2009, reasonably caused her need for surgery recom-
mended by Dr. Ghiselli.  The Judge credited the medical opinion of Dr. Reiss in finding 
that claimant’s worsening lower back condition after February of 2011 more probably is 
the result of the natural progression of claimant’s underlying degenerative disc disease 
in her lumbar spine, and is unrelated to the strain she sustained throwing trash on Oc-
tober 26, 2009. 

 

CONCLUSIONS OF LAW 

 
Based upon the foregoing findings of fact, the Judge draws the following conclu-

sions of law: 

Claimant argues in the alternative that she has proven by a preponderance of the 
evidence: That she sustained an occupational disease type injury while working for em-
ployer after October 26, 2009; that the lumbar diskectomy surgery recommended by Dr. 
Ghiselli is reasonably necessary to cure and relieve the effects of her lower back injury 
of October 26, 2009, or that lumbar diskectomy surgery is reasonably necessary to cure 
and relieve the effects of any occupational disease type injury from her work at employ-
er after October 26, 2009. The Judge disagrees with each of these arguments. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 



 

 

to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by 
§8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed out-
side of the employment.  

 
(Emphasis added). 
 

A claimant seeking benefits for an occupational disease must establish the exist-
ence of the disease and that it was directly and proximately caused by the claimant’s 
employment duties or working conditions. Wal-Mart Stores, Inc. v. Industrial Claims Of-
fice, 989 P.2d 251, 252 (Colo. App. 1999). This section imposes additional proof re-
quirements beyond that required for an accidental injury by adding the "peculiar risk" 
test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not 
defeat a claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that occu-
pational exposure to a hazard is a necessary precondition to development of the dis-
ease, the claimant suffers from an occupational disease only to the extent that the oc-
cupational exposure contributed to the disability.  Id.  Once claimant makes such a 
showing, the burden shifts to respondents to establish both the existence of a non-
industrial cause and the extent of its contribution to the occupational disease.  Cowin & 
Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  



 

 

 Here, the Judge found claimant failed to show it more probably true than not that 
she sustained an occupational disease type injury while working for employer after Oc-
tober 26, 2009, that caused, worsened, or reasonably aggravated her underlying de-
generative disc disease or reasonably lead to her need for surgery recommended by Dr. 
Ghiselli. The Judge further found claimant failed to show it more probably true than not 
that the trash-throwing injury on October 26, 2009, reasonably caused her need for sur-
gery recommended by Dr. Ghiselli.   

The Judge credited the medical opinions of Dr. Reiss and Dr. Lambden in finding 
that claimant’s worsening lower back condition after February of 2011 more probably is 
the result of the natural progression of claimant’s underlying degenerative disc disease 
in her lumbar spine, is unrelated to the lumbar strain she sustained throwing trash on 
October 26, 2009, and is unrelated to any activity at work after October 26, 2009. 

The Judge concludes claimant’s request for an award of medical benefits requir-
ing Respondent-Insurer CNA to pay for the surgery recommended by Dr. Ghiselli under 
W.C. No. 4-808-958 should be denied and dismissed. Claimant’s claim for workers’ 
compensation benefits against employer and Respondent-Insurer Pinnacol under W.C. 
No. 4-874-026 should be denied and dismissed.  

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order: 

 1. Claimant’s request for an award of medical benefits requiring Respondent-
Insurer CNA to pay for the surgery recommended by Dr. Ghiselli under W.C. No. 4-808-
958 is denied and dismissed. 

2. Claimant’s claim for workers’ compensation benefits against employer and 
Respondent-Insurer Pinnacol under W.C. No. 4-874-026 is denied and dismissed. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 



 

 

Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  _August 30, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-196-02 

ISSUES 

 The issues for determination are compensability and medical benefits.  

FINDINGS OF FACT 

1. Claimant testified that on August 24, 2011, (a Wednesday) when working 
as an All Purpose Clerk for Employer, he was rearranging bags of charcoal on the 
shelves.  He testified that he was taking the bags off the shelf, putting and putting them 
on a 6-wheeler.  The testified that he bent down to picked up a bag of charcoal, turned 
to the right, and felt his back snap.  He felt a burning low back pain.  Claimant continued 
to work and finished rearranging product on the shelves.  

2. Claimant testified that he told his store manager and the assistant manag-
er that he did something to his back. Claimant testified that he asked for a week off, and 
it was granted.  Claimant was not referred to a particular medical care provider.  

3. Claimant testified that he returned to work again on September 6 or 7, 
2011, and again reported the injury.  His pain had not gone away.  

4. The assistant store manager testified that Claimant did not report an injury 
lifting charcoal and did not report a back injury.  

5. At the time of this alleged incident, Claimant was under treatment for a 
previous claim, a shoulder and knee injury. Claimant had undergone shoulder surgery in 
July 2010. He was placed at MMI in May 2011.  

6. Claimant was treated for back pain in June and July 2004, October 2005, 
July 2006 and June 2011.  

7. Claimant first sought care for his back after August 24 on August 26, 2011 
at Swedish Medical Center.  In triage, Claimant stated that his pain was worse over the 
last three to four months, that he was lifting on Wednesday, and on Thursday morning 
he had increased stiffness and pain. It was noted, “History of recent trauma  – lifting in-
jury.”  Elaine Ste-Marie, P.A., examined Claimant.  Claimant stated that his back pain 
was “intermittent for months but worse since this week.” Ste-Marie noted that Claimant 



 

 

had “lumbar strain with sciatica (acute on chronic).”  The notes state that, “patient de-
nies an injury” but also directed Claimant to “follow up with a worker’s compensation 
doctor.”  Ste-Marie recommended that Claimant apply ice, limit lifting, and not work for 
three days.  

8. Claimant again sought care at Swedish Medical Center on September 16, 
2011.  He complained of back pain that started about three weeks before, and that he 
had similar symptoms before. Claimant stated he had chronic back pain and a back in-
jury. Claimant was prescribed Vicodin. Claimant was directed not to work that day.  It 
was recommended that he follow up with Family Practice at Swedish and with Dr. 
Clapp.  

9. On September 22, 2011, Joseph H. Fillmore, M.D., at Colorado Compre-
hensive Spine Institute examined Claimant.  Claimant reported that his “back has been 
getting weaker due to injured shoulder and knees.”  He also stated that he “was at work 
when lifting some products and back gave out, been getting worse since then.” “He 
states he was lifting some charcoal and it has been bad ever since.  His back keeps 
flaring up.” X-rays showed degenerative disk disease at L4-5 and L5-S1. Dr. Fillmore’s 
assessment was “degenerative disc disease, lumbar spine, and spondylosis.”  Dr. Fill-
more stated that Claimant “most likely has mechanical low back pain.”  He recommend-
ed a course of physical therapy.  

10. Claimant completed and signed a Worker’s Claim for Compensation on 
September 27, 2011.  Claimant’s testimony that he filled out the form earlier in Septem-
ber is not credible.  Claimant reported he injured his low back on August 24, 2011, when 
lifting a bag of charcoal.  The injury was described as an acute lumbar strain. 

11. On March 28, 2012, Annu Ramaswamy, M.D., examined Claimant. Dr. 
Ramaswamy directed the examination to both Claimant’s shoulders and low back.  Dr. 
Ramaswamy’s assessment of Claimant’s low back pain was “history of lumbar discom-
fort in the setting of lumbar spondylosis and degenerative disc disease – unable to state 
that his relates to a work related injury.  The employee appears to have evidence of 
right sacroiliac joint dysfunction and sciatica which may relate to his altered gait.” In the 
discussion, Dr. Ramaswamy stated that Claimant has a history or lumbar spondylosis 
and degenerative disc disease that is preexisting. Dr. Ramaswamy stated that he relied 
heavily on the initial medical report that did not refer to an acute injury.  Dr. 
Ramaswamy is incorrect.  The medical report on August 26, 2011, two days after the 
alleged lifting at work, refers to an “acute on chronic” condition, and directs Claimant to 
follow up with a worker’s compensation physician.   

CONCLUSIONS OF LAW 

 The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a rea-
sonable cost to employers, without the necessity of any litigation. §8-40-102(1), C.R.S. 
A claimant in a Workers' Compensation claim has the burden of proving entitlement to 
benefits by a preponderance of the evidence. §8-42-101, C.R.S. A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 



 

 

792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts in a Work-
ers' Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' Compensa-
tion case is decided on its merits. §8-43-201, C.R.S. 
 The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a con-
flicting conclusion and has rejected evidence contrary to the above findings as unper-
suasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 
 When determining credibility, the ALJ should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the mo-
tives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2007). 
 In order for an injury to be compensable under the Workers’ Compensation Act, it 
must “arise out of” and “occur within the course and scope” of the employment.  Price v. 
Indus. Claim Appeals Office, 919 P.2d 207, 210(Colo. 1996).  There is no presumption 
that an injury arises out of employment when an unexplained injury occurs during the 
course of employment.  Finn v. Indus. Comm’n, 437 P.2d 542, 544 (Colo. 1968).  Proof 
of causation is a threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any benefits are awarded.  § 8-41-301(1) (c), 
C.R.S. 
 Claimant’s testimony that he injured his back lifting charcoal at work on August 24, 
2011, is supported by the fact that he was off work for a week thereafter; that he report-
ed an acute injury from lifting when seeking medical care on August 26, 2011 and was 
referred to a worker’s compensation physician; his complaint of back pain on Septem-
ber 16, 2011 starting three weeks earlier; the history he gave on September 22, 2011 of 
lifting charcoal; and Claimant’s Worker’s Claim for Compensation filed on September 
27, 2011.  Claimant has established by a preponderance of the evidence that he sus-
tained an injury when lifting charcoal at work on August 24, 2011.  The injury consisted 
of a lumbar sprain.  

 A respondent is liable for the costs of the medical care a claimant receives 
from authorized providers that is reasonably needed to cure and relieve the claimant 
from the effects of the compensable injury. The claimant bears the burden of proof of 
showing that medical benefits are causally related to his work-related injury or condition. 
Ashburn v. La Plata School District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007). A 
claimant is not entitled to medical care that is not causally related to her work-related 
injury or condition. Where a claim is admitted or held to be compensable, the respond-
ent is free to contest whether any particular treatment is related to the compensable ac-
cident. Hays v. Hyper Shoppes, W.C. No. 4-221-570 (ICAO April 13, 1999). 

The treatment Claimant has received from Swedish Medical Center and Dr. Fill-
more was reasonably needed to cure and relieve Claimant from his compensable injury 
on August 24, 2011.  



 

 

Authorization refers to a physician’s legal status to treat the industrial injury at the 
respondent’s expense. Section 8-43-404(5)(a), C.R.S. gives the respondents the 
right in the first instance to select the authorized treating physician (“ATP”). If the 
employer failed to do so, the claimant may select a physician of his choosing. Rule 
8-2(A) & (D), WCRP.  

The evidence on when Claimant reported the injury to Employer is conflicting.  
Claimant testified that he reported the injury on August 24, 2011, and again when he 
returned to work on September 6, 2011.  Employer’s witnesses testified that Claimant 
did not report the injury.  Both Claimant and Employer appear to be confused about 
whether a new injury occurred in August, or if the complaints related to his previous 
compensable injury.  It is found that Claimant did report an injury on August 24, 2011, 
but Employer did not recognize the report as being a report of a new injury.  Employer 
did not refer Claimant to a specific medical care provider, and Claimant was free to se-
lect his own.  Claimant sought care at Swedish Medical Center, which is thereby author-
ized.  Respondent is liable for the costs of the treatment Claimant received for his lum-
bar strain from Swedish. Liability to limited to those amounts established by the Division 
of Worker’s Compensation fee schedule.  Section 8-42-101(3), C.R.S.  

Authorized providers include those medical providers to whom the claimant is di-
rectly referred by the employer, as well as providers to whom an authorized treating 
physician refers the claimant in the normal progression of authorized treatment. Town of 
Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); City of Du-
rango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
 Claimant received care for his injury from Dr. Fillmore.  Claimant has not shown 
that he was referred to Dr. Fillmore by Swedish.  Dr. Fillmore is not authorized, and Re-
spondent is not liable for the costs of Claimant’s care by Dr. Fillmore on September 22, 
2011.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Respondent is liable for the costs of the care Claimant received from 
Swedish Medical Center on August 26, and September 16, 2011.   

3. Respondent is not liable for the costs of the care Claimant received from 
Dr. Fillmore on September 22, 2011.   

4. Issues not determined by this order are reserved for future determination. 

DATED:  August 30, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 



 

 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-887 

ISSUES 

 The following issues were raised for consideration at hearing. 1) Compensability; 
2) Medical benefits; and 3) TTD benefits from February 9, 2012 and ongoing. At the 
hearing, the parties stipulated to an average weekly wage (AWW) of $185.00. 

 

FINDINGS OF FACT 

1. Claimant was hired by Employer on January 11, 2012 as a part-time jani-
tor and “floor tech.” His duties included buffing floors, emptying trash and general office 
cleaning at the assigned building. His normal work hours were from 5:30 p.m. to 11:00 
p.m. with a break in the middle of his work shift. 

2. Claimant testified that on February 9, 2012, he injured his mid-back at 
work before the break when he lifted trash in a plastic liner from a barrel. Claimant testi-
fied that he told his lead that he hurt his back lifting. Claimant testified that he also noti-
fied his supervisor that he hurt his back pulling trash from a drum. Claimant testified he 
went home after break because he was hurting. 

3. Claimant reported his alleged injury to the office secretary on Monday, 
February 13, 2012 and he was told to make an appointment with Concentra. Claimant 
was first examined for this alleged injury on February 14, 2012. On February 14 and on 
later examinations Claimant provided a history to the physicians consistent with his tes-
timony that he hurt his back lifting trash. 

4. On February 14, 2012 Claimant was assessed with: 1) lumbar strain – by 
report; and 2) thoracic strain – by report. His pain responses were found to be out of 
proportion to the type of injury alleged. The ATP stated that Claimant seemed to have a 
changing his story during his initial visit.  

5. On February 22, 2012 Claimant was examined by the ATP at Concentra. 
He was found to be at MMI with no impairment and he was released from care. 

6. Claimant underwent an independent medical examination (IME) with Dr. 
John Aschberger at the request of Respondents on April 23, 2012. Dr. Aschberger not-
ed examination findings consistent with a thoracic strain but he further noted an appar-
ent discrepancy regarding Claimant’s history and the information from the employer.  In 
a supplement to his IME report dated July 12, 2012 Dr. Aschberger noted that the addi-
tional medical records reviewed “certainly point to the issues of credibility” and that 
work-relatedness was an administrative issue. 



 

 

7. Claimant underwent an IME with Dr. John Hughes at the request of his at-
torney on June 29, 2012. Dr. Hughes noted findings consistent with those of Dr. 
Aschberger and he too assessed a thoracic strain. Based on Claimant’s history, he con-
sidered the Claimant to have suffered work related soft tissue injuries. 

8. Claimant’s supervisor testified at hearing that Claimant mentioned making 
a false worker’s compensation claim to him before work began on February 9, 2012. 
Claimant’s supervisor prepared a hand-written statement concerning this conversation 
the following day. Claimant testified that he did not make such a statement.  

9. Claimant’s lead testified that Claimant did not tell her that he injured his 
back. Claimant’s supervisor testified that he was with Claimant at break and that Claim-
ant ate a sandwich and requested permission to go home early to be with his wife. 
Claimant’s supervisor further testified that when permission was refused, Claimant 
threw the remains of the sandwich in the trash and stated that he was sick to his stom-
ach. Claimant testified that he did ask to go home early but did not state he was sick. 
Claimant testified that he told Claimant’s supervisor that he injured his back. Claimant’s 
supervisor denied that Claimant made such a statement. 

10. Claimant alleges a work injury to his mid back extending into his neck. On 
January 31, 2012, Claimant was examined at Denver Health spine clinic with a three- 
year history of low back pain. According to the report from Denver Health, Claimant 
stated that he was applying for disability and “that is his goal.”  He was found to be ten-
der to palpation from his upper lumbar region down to his sacral region and midline 
spine.  Claimant made a similar claim for disability due to chronic back pain and left leg 
neuropathy in February 2011. Claimant testified that he was fully recovered from his 
prior condition when he injured his back at work. 

11. The ALJ finds that Claimant did not sustain a back injury at work as al-
leged on February 9, 2012. Claimant’s testimony is contradicted by the testimony of 
Claimant’s supervisor and Claimant’s lead. The ALJ finds the testimony of these em-
ployer witnesses to be credible and persuasive. The ALJ finds the testimony of the 
Claimant that he was injured at work on February 9, 2012 not to be credible. 

 

CONCLUSIONS OF LAW 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, C.R.S. (2007), et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the ne-
cessity of litigation.  Section 8-40-102(1), C.R.S.  In general, the claimant has the bur-
den of proving entitlement to benefits by a preponderance of the evidence.  Section 8-
43-201, C.R.S..  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensa-
tion case must be interpreted neutrally, neither in favor of the rights of the claimant nor 
in favor of the rights of the respondents.  Section 8-43-201, C.R.S. 



 

 

A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000).  

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of a witness's testimony and actions; the reasonable-
ness or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, preju-
dice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005).   

For a claim to be compensable under the Act, a claimant has the burden of prov-
ing that he or she suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  Section 8-41-301(1) (c), C.R.S.; 
In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a 
threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any compensation is awarded.  Faulkner v. Industrial Claim Ap-
peals Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 
571, 574 (Colo. App. 1998).  The question of causation is generally one of fact for the 
determination of the ALJ.  Faulkner, 12 P.3d. at 846.  

Claimant’s testimony concerning his alleged work injury has been contradicted by 
the credible and persuasive testimony of others. The testimony of Claimant that he was 
injured at work on February 9, 2012, is determined by the ALJ to be not credible. 

As found, Claimant has failed to establish by a preponderance of the evidence 
that he was injured on February 9, 2012, in the course and scope of his employment 
with Employer. 
 
 

ORDER 

 It is therefore ordered that this claim is denied and dismissed. 

DATED:  August 30, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-582-01 

ISSUE 



 

 

 The following issue was raised for consideration at hearing: 

 Whether Claimant sustained his burden of proof to establish by clear and con-
vincing evidence that the Division independent medical examiner’s (DIME) opinion on 
maximum medical improvement (MMI) and impairment rating is most probably incorrect. 

 FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
fact are made. 

1. Claimant is 50-year-old sergeant for the Employer’s Police Department.  
Claimant is employed as a police officer. On July 26, 2010, Claimant was exiting a park-
ing lot in his police car in the course and scope of his employment for the Employer 
when he was struck on the driver’s side of Claimant’s vehicle by another motorist travel-
ing at a high rate of speed.  A July 28, 2010, First Report of Injury indicates that Claim-
ant injured “L [left side] multiple body parts” 

 
2. Claimant was taken to the emergency room then referred to Dr. Dee Jay 

Beach for treatment by the Respondents. Dr. Beech diagnosed Claimant with a head 
contusion, cervical and lumbar strain, left shoulder sprain and left hip contusion. Claim-
ant was given pain medications and instructions to rest and use ice. Claimant reported 
to Dr. Beach that he could perform his full work duties.  

 
3. Claimant returned to Dr. Beach on August 3, 2010, where he reported 

80% improvement overall with some minor soreness in his neck but was on full work 
duty with no problems. Claimant was placed at MMI with no impairment or work re-
strictions. Claimant was released from care by Dr. Beach, 8 days after the accident.  At 
MMI, Claimant reported to Dr. Beach that he continued to have ringing in the ears, as 
well as pain in his back and neck. 

 
4. Claimant used his health insurance to get treatment at Kaiser for his work 

related injury.  On September 14, 2010, Claimant began treating with his primary care 
physician at Kaiser Permanente and had a head CT scan, temporal bones CT scan, 
paranasal sinuses CT scan, and audiology testing conducted.  The September 14, 
2010, audiometric evaluation revealed left greater than right hearing loss.  A recom-
mendation was made for tinnitus evaluation.   

 
5. Claimant returned to Dr. Beach on October 5, 2010, and was referred to 

an ophthalmologist to have discharge from his left eye examined. Claimant treated for 
the eye condition and the issue resolved. 

 
6. Dr. Beach did not referred Claimant to an audiologist or other specialist for 

ringing in his ears or to determine if Claimant has hearing loss in his left ear at the point 
of MMI. 

 
7. Claimant returned to work full duty but continued to have pain in his hip 



 

 

and low back, particularly, when wearing a 30 lb. duty belt. A final admission of liability 
was filed on October 29, 2010, and Claimant objected to the admission on November 8, 
2010. A Division independent medical evaluation (DIME) was requested and the physi-
cian selected was Dr. Carlos Cebrian.  
 

8. Claimant returned to Dr. Beach on November 2, 2010, and was referred 
for physical therapy, an ENT specialist for tinnitus evaluation, and Claimant was seen 
by Dr. William Self for conjunctivitis. Claimant remained at full work duty, but a Novem-
ber 2, 2010, medical report indicates Claimant was taken off MMI. 

 
9. Claimant was seen by an ear, nose and throat specialist (ENT) Dr. Todd 

Beatty on November 9, 2010. Dr. Beatty reported that, “claimant did not have evidence 
of more insidious cause of tinnitus at this point nor is there any lasting damage that I 
can see on his audiogram from the acoustic trauma.” A medical only general admission 
of liability was filed on December 27, 2010, since additional medical treatment was rec-
ommended for Claimant by Dr. Beach.  
 

10. Claimant’s counsel cancelled the DIME on January 11, 2011, because 
Claimant was not at MMI according to Dr. Beach’s November 2, 2010, medical report.  
 

11. Dr. Beach ordered a lumbar spine MRI to assess Claimant’s persistent low 
back pain.  The MRI was performed on February 14, 2011. This resulted in a reopening 
of treatment with Dr. Beach for the back, a new general admission of liability and a re-
ferral to Dr. Olsen for specialist treatment. 

 
12. On February 23, 2011, Claimant treated with Dr. Olsen for his back. Dr. 

Olsen noted the persistence of low back pain and right lower radiculitis with MRI find-
ings of degenerative disc changes greatest at L4-L5.  Dr. Olsen administered 
transforaminal epidural steroid injections.   Five injections were reported to bring about 
only 20% improvement.  Dr. Olsen also administered facet injections and medial branch 
block injections at the L4-L5 and L5-SI levels.  

 
13. Claimant was seen by Dr. Olsen on July 14, 2011, who indicated Claimant 

was approaching MMI. Dr. Olsen stated that Claimant did not want to consider any 
more injections unless it was imperative to keep him at work and he would like to avoid 
surgery, if possible. Claimant was encouraged to continue his home exercise program 
and remained at full work duty.  

 
14. Claimant returned to Dr. Beach on July 28, 2011, and MMI was anticipat-

ed soon. Dr. Beach noted Claimant reported some back pain but realizes he has ex-
hausted his treatment options, wants to see Dr. Olsen for an impairment rating, recom-
mendation for maintenance care, and wants to stay on full work duty.  
 

15. Claimant returned to Dr. Olsen on August 22, 2011, and was placed at 
MMI, assigned a 9% whole person impairment rating, no restrictions, and recommenda-
tions for maintenance care included injections and a home exercise program.   



 

 

 
16. Claimant was seen by Dr. Beach on August 29, 2011, and was placed at 

MMI with no work restrictions. Dr. Beach agreed with the 9% whole person rating as-
signed by Dr. Olsen and the maintenance care recommended.  Dr. Olsen and Dr. 
Beach agreed that Claimant had no residual impairment.  

 
17. A final admission of liability was filed admitting liability for 9% whole per-

son impairment, Dr. Olsen’s treatment recomendations and Grover medical benefits. 
Claimant timely objected to the final admission and filed another application for a DIME.  
 

18. The DIME physician remained Dr. Cebrian who evaluated Claimant on 
February 22, 2012. Dr. Cebrian agreed with the MMI date of August 22, 2011, assigned 
by Dr. Olsen and Dr. Beach, and also assigned the same impairment rating as Dr. Ol-
sen, 9% whole person. Dr. Cebrian disagreed with Dr. Olsen and Dr. Beach about the 
existence of a residual impairment.  Dr. Cebrian believed that there was a sacroiliac 
joint dysfunction as well as reduced ranges of motion in the lumbrosacral spine.  Dr. 
Cebrian concluded that a rating for tinnitus was not necessary. The DIME recommend-
ed maintenance care to include chiropractic visits, two SI joint injections over a twelve 
month period, and a home exercise program.   
 

19. The DIME physician did not feel impairment was appropriate for claimant’s 
tinnitus based on the AMA Medical Treatment Guidelines stating, “tinnitus alone does 
not result in permanent impairment.”  
 

20. The Insurer filed a Final Admission of Liability on February 29, 2012, ad-
mitting for the findings of the DIME including Grover medical benefits as outlined by Dr. 
Olsen, Dr. Beach, and the DIME physician.  

 
21. Claimant objected to the Final Admission of Liability and filed an applica-

tion for hearing to overcome the DIME opinion of MMI and PPD by Dr. Cebrian. 
 
22.  Claimant was seen by Dr. John Hughes for an independent medical eval-

uation on June 22, 2012.  Dr. Hughes’ opinion regarding treatment and permanent im-
pairment is found to be credible persuasive.  Dr. Hughes described the accident and the 
likely head injury suffered by Claimant when the airbag in the vehicle went off. He also 
mentioned the audiology testing done by Kaiser on September 14, 2010, that revealed 
left greater than right hearing loss. Claimant credibly testified at hearing that he is still 
experiencing this hearing loss and that it is interfering with his ability to hear the dis-
patcher or softer voices when he is talking to someone in the course and scope of his 
employment. 
 

23. Dr. Hughes credibly opined Claimant was not at MMI for his lumbar condi-
tion, but was at baseline for his hearing condition. Dr. Hughes recommended reevalua-
tion of Claimant’s lumbar spine because of signs and symptoms consistent with right SI 
radiculopathy.  Dr. Hughes further opined that he agreed with Dr. Olsen and Dr. Cebrian 
that Claimant’s lumbrosacral signs and symptoms are consistent with right sided sacroil-



 

 

iac joint dysfunction.  Dr. Hughes recommended that Claimant return for an ENT re-
evaluation for a potential hearing impairment rating and recommended another lumbar 
MRI and EMG test done on Claimant to assess right SI radiculopathy.   

24. Dr. Hughes’s credible opinion is supported by Claimant’s credible testimo-
ny regarding his continued right low back pain and right radicular symptoms.  Medical 
records also support the conclusion that Claimant’s work related lumbrosacral 
sprain/strain is consistent with right sided sacroiliac joint dysfunction.  Dr. Hughes credi-
bly opined that Claimant’s right SI radiculopathy merits further evaluation and for that 
reason Claimant is not at MMI. 

25. Further, with regard to the hearing impairment rating, Dr. Hughes makes 
clear in his independent medical evaluation report that there is evidence of residual im-
pairment stemming from tinnitus in combination with hearing loss.  Dr. Hughes also 
opined that such reassessment of residual permanent impairment was warranted under 
the AMA Guides to the Evaluation of Permanent Impairment, Third Edition (Revised).  
Dr. Hughes credibly opined that Dr. Cebrian erred by failing to rate Claimant according-
ly.    

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. To sustain a finding in Claimant’s favor, the Claimant must do more 
than put the mind of the trier of fact in a state of equilibrium. If the evidence presented 
weighs evenly on both sides, the finder of fact must resolve the question against the 
party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See al-
so, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
 

4. Claimant contends that he presented clear and convincing evidence that 
Dr. Cebrian’s DIME determination is most probably incorrect.  Section 8-42-
107(8)(b)(III) and (c), supra, provides that the finding of a DIME physician selected 
through the Division of Workers' Compensation shall only be overcome by clear and 
convincing evidence. Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician's finding 



 

 

must produce evidence showing it highly probable the DIME physician is incorrect.  Met-
ro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo.App. 1995).  A fact or prop-
osition has been proved by clear and convincing evidence if, considering all the evi-
dence, the trier-of-fact finds it to be highly probable and free from serious or substantial 
doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of opinion be-
tween physicians fails to constitute error.  See, Gonzales v. Browning Ferris Indust. of 
Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

 
5. The enhanced burden of proof reflects an underlying assumption that the 

physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and re-
strictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and re-
strictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

 
6.    In this case, clear and convincing evidence was presented by Claimant to 

establish that Dr. Cebrian’s DIME opinion on MMI and impairment rating was most 
probably incorrect.  Dr. Hughes’s evaluation of Claimant’s condition, in conjunction with 
Claimant’s testimony about that condition with supporting medical records, is clear and 
convincing evidence that Dr. Cebrian’s MMI and impairment rating is most probably in-
correct.  Claimant testified that he has difficulty wearing a 30 lb. service belt without ex-
periencing right sided radicular symptoms and low back pain.  Dr. Hughes identifies 
these symptoms as deserving further evaluation and assessment since they are likely a 
work related SI radiculopathy which has not been treated.  Dr. Hughes further credibly 
opins that Claimant’s tinnitus in conjunction with his documented hearing loss is a rate-
able impairment under the AMA Guide and further assessment is warranted.    
 

ORDER 

 It is therefore ordered that: 

 1. Claimant is found to have overcome Dr. Cebrian’s DIME determination re-
garding MMI and impairment rating.  It is found that Respondents shall be liable for fur-
ther evaluation of Claimant’s lumbar spine condition which is shown not to be at MMI.  
Respondents shall be liable for medical benefits including a repeat non-contrast lumbar 
spine MRI scan and electro diagnostic assessment of Claimant’s lower extremities. 

  2. Claimant shall further be found to be at MMI for post traumatic hearing 
loss.  However, Respondents shall be liable for ENT specialty re-evaluation directed to 
issues of residual permanent impairment.   

 3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 



 

 

 4. All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 30, 2012__ 
Margot W. Jones 
Administrative Law Judge 
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ISSUES 

 
 Did claimant prove by a preponderance of the evidence that, as a result of 

her work-related injuries, she is unable to earn wages in the same or similar employ-
ment and is permanently and totally disabled? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

 
Claimant has worked for _ since December 9, 1993. Claimant’s age at the time of 

hearing was 48 years.  

Claimant was working as a medicolegal investigator for the coroner’s office on 
September 29, 2009, when she injured her right ankle and lower back while helping 
several coworkers transfer a cadaver onto a gurney. Claimant continued to work at her 
regular job for the county while undergoing conservative medical treatment.   

Claimant aggravated her lower back and right ankle on August 6, 2010, while as-
sisting in the removal of a cadaver from a death scene. The county terminated claimant 
on September 17, 2010, because it was unable to accommodate claimant’s physical ac-
tivity restrictions. 



 

 

In October of 2009, the county referred claimant to the clinic of John Charbon-
neau, M.D. Dr. Charbonneau referred claimant to other providers to evaluate and treat 
her right ankle, lower back, and depression. 

On February 2, 2011, Orthopedic Surgeon Wesley P. Jackson, M.D., performed 
ankle surgery.  On July 5, 2011, Dr. Jackson released claimant to work without re-
strictions related to the ankle.  Dr. Jackson neither recommended nor anticipated any 
medical maintenance care. 

Dr. Charbonneau referred claimant for a functional capacity evaluation (FCE) in 
August of 2011. Dr. Charbonneau reviewed the findings of the FCE on August 24, 2011, 
and imposed the following permanent physical activity restrictions: Lift up to 25 pounds, 
with occasional bending, twisting, stooping, crouching, and crawling, and occasionally 
change positions as needed for comfort. Dr. Charbonneau’s medical opinion concerning 
claimant’s permanent restrictions is persuasive because his opinion is based upon 
some two years of treatment and upon the FCE.  

On September 16, 2011, Daniel Bruns, Psy.D., reported that claimant reached 
maximum medical improvement (MMI) for the psychological component of her injury.  
Claimant did not report any difficulties with self-care or hygiene or any difficulties with 
traveling.  Claimant reported to Dr. Bruns a pattern of sleeping 11 to 12 hours most 
days and sleeping well, although she reported feeling depressed with little desire to get 
up.  Claimant reported to Dr. Bruns that, if she found a job, she would not have any dif-
ficulties adapting to the stress of working. 

Dr. Charbonneau placed claimant at MMI on October 4, 2011. Dr. Charbonneau 
imposed permanent restrictions of 25 pounds maximum lift and carry; occasional bend-
ing, twisting, stooping, crouching, and crawling; and occasional positional changes as 
needed for comfort. January 18, 2012, Dr. Charbonneau evaluated claimant for medical 
maintenance care, and reiterated that her permanent restrictions remained the same. 

Claimant requested an independent medical examination (DIME) through the Di-
vision of Workers’ Compensation.  The division appointed Greg Reichhardt, M.D., the 
DIME physician. Dr. Reichhardt evaluated claimant on February 8, 2012. Dr. Reichhardt 
agreed with Dr. Charbonneau’s determination of MMI, indicating claimant’s treatment 
“was quite comprehensive and appropriate”. Dr. Reichhardt rated claimant’s permanent 
medical impairment at 21% of the whole person, based upon values for impairment of 
the lumbar spine region, impairment of the right ankle, and psychological impairment for 
depression. 

Dr. Reichhardt specifically commented that claimant had looked for work and re-
cently had a job interview in front of a panel of six people.  Dr. Reichhardt reported: 

[Claimant] notes that [the interview] did not go well because she froze.  She was 
very nervous because she had not interviewed for 18 years.  This would appear to be 
more of an issue of communication and her lack of practice in this context rather than 



 

 

difficulty setting realistic goals of performing activities or adapting to job performance 
requirements. 

Dr. Reichhardt factored this when assessing claimant’s permanent psychological 
impairment. 

The county retained Donna Ferris, MA, CRC, to perform a vocational evaluation 
of claimant.  Ms. Ferris produced a June 30, 2012, report containing her vocational as-
sessment and opinion that claimant retains skills to perform work within the permanent 
physical activity restrictions imposed by Dr. Charbonneau. Ms. Ferris reported: 

[Claimant] has a [Bachelor of Arts] degree in Sociology and Criminal Justice with 
additional certifications in Mortuary Science and Coroner’s investigation. [Claimant] has 
computer skills and is proficient in the use of Microsoft Office. 

Claimant is only 48 years old, speaks English and Spanish languages, and is well 
educated. Claimant has a Bachelor of Arts degree in Sociology and Criminal Justice with 
additional certifications in Mortuary Science and Coroner’s Investigation.  Also, claimant 
retains many transferable skills, including computer skills where she is proficient in the use 
of Microsoft Office.  Physical restrictions imposed by Dr. Charbonneau do not prevent 
claimant’s return to work.  Mentally and emotionally, Dr. Daniel Bruns determined that 
claimant did not report any difficulties with self-care, hygiene, or travel.  Claimant reported 
that, if she found a job, she would not have any difficulties adapting to the stress of it. 

Ms. Ferris performed labor market research, considering claimant’s vocational 
background and functional abilities set forth by Dr. Charbonneau.  Ms. Ferris identified 
clerically related positions within the healthcare industry for which claimant has actual 
and related experience.  Those positions include admissions assistant, receptionist, 
clerical support, scheduling, and front office clerk. Ms. Ferris concluded: 

Numerous full and part time positions were located for which [claimant] has sig-
nificant related skills that are within her physical abilities.  It is my opinion … [claimant] 
remains capable of earning wages despite her work related injuries and subsequent 
medical care. 

The vocational opinion of Ms. Ferris is persuasive. Claimant thus failed to show it 
more probably true than not that, as a result of her injuries, she is unable to earn any 
wages in the same or other employment.   

 
CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following conclu-
sions of law: 

 
Claimant argues she has proven by a preponderance of the evidence that she is 

permanently and totally disabled. The Judge disagrees. 
 



 

 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving enti-
tlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supra.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the reasona-
bleness or unreasonableness (probability or improbability) of the testimony and actions; 
the motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Claimant has the burden of proving by a preponderance of the evidence that she is 
unable to earn wages in the same or other employment.  Section 8-40-201(16.5)(a), supra.  
Permanent total disability benefits are precluded where claimant is capable of earning 
wages in any amount.  Weld County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).  In determining whether a claimant proved he is unable to earn any wages, the ALJ 
should consider a number of human factors.  Christy v. Coors Transportation Company, 
933 P.2d 1330 (Colo. 1997).  These human factors include a claimant’s physical condition, 
mental ability, age, employment history, education, vocational training, and availability of 
work that a claimant can perform.  The objective is to determine whether, in view of all the-
se factors, employment is reasonably available to the claimant under his or her particular 
circumstances.  Weld County School District RE-12 v. Bymer, supra. 

Here, the Judge found claimant failed to show it more probably true than not that, 
as a result of her injuries, she is unable to earn any wages in the same or other em-
ployment. Claimant thus failed to prove by a preponderance of the evidence that she is 
permanently and totally disabled. 

The Judge concludes claimant’s request for an award of permanent total disabil-
ity benefits should be denied and dismissed. 

 
 

ORDER 



 

 

 Based upon the foregoing findings of fact and conclusions of law, the Judge en-
ters the following order: 

 1. Claimant’s request for an award of permanent total disability benefits is 
denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  _August 31, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-855-895 

ISSUES 

 1. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to recover penalties pursuant to §8-43-304(1), C.R.S. for Respond-
ent’s failure to timely pay medical benefits in violation of WCRP 16-6, WCRP 16-9 and 
WCRP 16-11. 

 2. Whether Claimant has proven by a preponderance of the evidence that 
Respondent should pay Scott Chiropractic for chiropractic treatment rendered on Sep-
tember 10 and September 17, 2011. 

 3. Whether Claimant has established by a preponderance of the evidence 
that she should be reimbursed $435.00 for direct payments made for acupuncture 
treatment received at Scott Chiropractic. 

 4. Whether Claimant has presented substantial evidence to support a deter-
mination that future medical treatment will be reasonably necessary to relieve the ef-



 

 

fects of her industrial injury or prevent further deterioration of her condition pursuant to 
Grover v. Industrial Comm’n., 759 P.2d 705 (Colo. 1988). 

FINDINGS OF FACT 

 1. Claimant worked as a Floral Manager for Employer.  On April 14, 2011 
she suffered an admitted industrial injury during the course and scope of her employ-
ment. 

2. Although Respondent initially denied Claimant’s claim, it filed a General 
Admission of Liability (GAL) on September 7, 2011.  During the interim, Claimant re-
ceived medical treatment at various facilities.  Most of the medical bills were initially 
covered by Claimant’s health insurer.  Claimant made co-payments and payments to-
ward her deductible.  Respondent reimbursed Claimant for most of her co-pays and de-
ductibles from medical providers.  The payments occurred in April and May 2012. 

3. On February 23, 2012 Claimant was placed at Maximum Medical Im-
provement (MMI) by Authorized Treating Physician (ATP) Michael Holthouser, M.D.  Dr. 
Holthouser stated that Claimant “may need maintenance treatment in the future includ-
ing repeat epidural steroid injections and possible medial branch blocks of the lower 
facets and lumbar spine.”  Claimant also testified that she has some recurring numb-
ness in her left leg. 

Bills from Orthopedic Center of the Rockies 

4. *A is a Claims Examiner for third-party administrator [tpa].  She testified 
that [tpa] received bills from Orthopedic Center of the Rockies (“OCR”) on October 24, 
2011 and they were submitted to Corvel the following day.  [tpa] sends medical bills for 
payment to third-party payer Corvel.  Ms. *A testified that for dates of service of May 18 
and June 3, 2011 Corvel did not initially pay the bills because they were not submitted 
within 120 days of the date of service.  However, Ms. *A subsequently directed payment 
of the bills on April 27, 2012. 

5. A bill from OCR with an August 31, 2011 date of service was received by 
[tpa] on October 24, 2011.  The same bill was again submitted by OCR and received by 
[tpa] on January 20, 2012.  The fax cover letter stated, “per Greg’s request – bill is 
unp[ai]d – please process,” referring to Greg *B, Claims Examiner for [tpa].  The bill was 
again resubmitted on March 8, 2012 and received by [tpa] on March 14, 2012.  The bill 
was again resubmitted on April 17, 2012 with the fax cover letter stating, “Unpaid claim 
– please expedite.”  The bill was finally paid on April 27, 2012.  No explanation was pro-
vided for why it took six months and four separate requests before payment was made.  
The bill was not stale because it was submitted well within 120 days of the date of ser-
vice. 

6. Payment of the bills was due within 30 days of October 24, 2011 per Rule 
16-11(A)(3).  For the May 18 and June 3, 2011 bills, the reason for non-payment was 
not objectively reasonable and not predicated on a rational argument.  Therefore, a 



 

 

combined penalty of $25 per day from November 24, 2011 to April 27, 2012 is appropri-
ate. 

7. Penalties in progressive increments for the August 31, 2011 bill are ap-
propriate due to the repeated demands for payment made by the provider and because 
there was no reason for the delay in payment.  The penalty shall be $25 per day from 
November 24, 2011 to January 20, 2012; $50 per day from January 21 to March 8; 
2012 and $75 per day from March 9 to April 27, 2012. 

8. A written notice or explanation of benefits was required within 30 days of 
October 24, 2011 per Rules 16-11(A)(1) and (A)(2).   Because there was no evidence 
that such was submitted and there was no reason for the failure to provide notice, a 
combined penalty of $5 per day from November 24, 2011 to April 27, 2012 for the May 
18 and June 3, 2011 bills and $10 per day for the August 31, 2011 bill is proper. 

9. Written notice that the May 18 and June 3, 2012 bills were being contest-
ed was required within 30 days of October 24, 2011 per Rule 16-11(B)(3).  Because no 
evidence was submitted, and given Ms. *A’s testimony that she does not provide written 
notice of contested bills, a combined penalty of $10 per day for the two bills from No-
vember 24, 2011 to April 27, 2012 is proper. 

Bill from McKee Medical Center 

 10. [tpa] received a bill from McKee Medical Center (“MMC”) on October 20, 
2011 for date of service of August 11, 2011.  However, payment was made on Decem-
ber 5, 2011.  The only explanation provided for the delay in payment was Ms. *A’s tes-
timony that she “was not sure why it took so long to pay.” 

 11. Payment of the preceding bill was due within 30 days of October 20, 2011 
per Rule 16-11(A)(3).  The reason for non-payment was not objectively reasonable and 
not predicated on a rational argument.  Therefore, a penalty of $25 per day from No-
vember 20, 2011 to December 5, 2011 is proper. 

 12. A written notice or explanation of benefits was required within 30 days of 
October 20, 2011 per Rules 16-11(A)(1) and (A)(2).   Because there was no evidence 
that required documentation was submitted and no reason for the failure to provide no-
tice, a penalty of $5 per day from November 20, 2011 to December 5, 2011 is appropri-
ate. 

Bill from Poudre Valley Hospital 

 13. [tpa] received a bill from Poudre Valley Hospital (PVH) on January 30, 
2012 for date of service of June 9, 2011.   According to Ms. *A, Corvel initially denied 
payment because the bill was stale, but eventually paid it on April 17, 2012. 

 14. Payment of this bill was due within 30 days of January 30, 2012 per Rule 
16-11(A)(3).  The reason for non-payment was not objectively reasonable and not pred-



 

 

icated on a rational argument.  A penalty of $25 per day from March 1 to April 17, 2012 
is thus proper. 

15. A written notice or explanation of benefits was required within 30 days of 
January 30, 2012 per Rules 16-11(A)(1) and (A)(2).   Because there was no evidence 
that such was submitted and there was no reason for the failure to provide notice, a 
penalty of $5 per day from March 1 to April 17, 2012 is proper. 

16. A written notice that the bill was being contested was required within 30 
days of January 30, 2012 per Rule 16-11(B)(3).  Because there was no evidence that 
such was submitted, and given Ms. *A’s testimony that she does not provide written no-
tice of contested bills, a penalty of $10 per day from March 1 to April 17, 2012 is appro-
priate. 

Bills from Colorado Rehabilitation and Occupational Medicine 

 17. A bill from Colorado Rehabilitation and Occupational Medicine (“CROM”) 
for date of service of November 29, 2011 was submitted on or about December 5, 2011 
and received by [tpa] on December 9, 2011.  Another bill from CROM for date of service 
of December 12, 2011 was submitted on or about December 15, 2011 and received by 
[tpa] on December 21, 2011.  Both bills were resubmitted by CROM on April 18, 2012 
and paid by [tpa] on April 27, 2012. 

18. According to Ms. *A, the November 29, 2011 bill was not initially paid be-
cause the medical report was not attached.  However, the record reflects that [tpa] re-
ceived the medical report on December 7, 2011 or two days before the bill. Ms. *A did 
not know why there was a delay in payment of the December 12, 2011 bill. 

19. Payment of the November 29, 2011 bill was due within 30 days of De-
cember 9, 2011 per Rule 16-11(A)(3).  The reason for non-payment was not objectively 
reasonable and not predicated on a rational argument.  Therefore, a penalty of $25 per 
day from January 9, 2012 to April 27, 2012 is proper. 

20. Payment of the December 12, 2011 bill was due within 30 days of De-
cember 21, 2011 per Rule 16-11(A)(3).  The reason for non-payment was not objective-
ly reasonable and not predicated on a rational argument.  Therefore, a penalty of $25 
per day from January 21, 2012 to April 27, 2012 is proper 

21. Written notice or explanation of benefits for the November 29, 2011 bill 
was required within 30 days of December 9, 2011 per Rules 16-11(A)(1) and (A)(2).   
Because no notice regarding benefits was submitted and there was no reason for the 
failure to provide notice, a penalty of $5 per day from January 9, 2012 to April 27, 2012 
is appropriate. 

22. A written notice or explanation of benefits for the December 12, 2011 bill 
was required within 30 days of December 21, 2011 per Rules 16-11(A)(1) and (A)(2).   
Because no notice regarding benefits was submitted and there was no reason for the 



 

 

failure to provide notice, a penalty of $5 per day from January 21, 2012 to April 27, 2012 
is proper. 

23. A written notice that the November 29, 2011 bill was being contested was 
required within 30 days of December 9, 2011 per Rule 16-11(B)(3).  Because no written 
notice was submitted and given Ms. *A’s testimony that she does not provide written no-
tice of contested bills, a penalty of $10 per day from January 9, 2012 to April 27, 2012 is 
proper. 

Bills from Scott Chiropractic 

 24. Claimant submitted five bills from Scott Chiropractic for chiropractic treat-
ment.  The visits occurred on September 10, 12, 15, 17 and 19, 2011.  The bills were 
initially submitted to Claimant’s health insurer for payment.  Claimant was responsible 
for a co-pay of $8.20 per visit, for a total co-pay of $41.00.  Claimant did not pay the co-
pay. 

25. The bills for three chiropractic visits were paid on April 11, 2012 for dates 
of service of September 12, 15 and 19, 2011.  Ms. *A explained that the September 10 
and 17, 2011 bills were not paid because of the lack of required HCFAA forms.  [tpa]’s 
refusal to pay for the September 10 and 17, 2011 chiropractor visits at Scott Chiroprac-
tic was objectively reasonable.  [tpa] has not received the required medical necessity 
documentation regarding the two unpaid visits under W.C.R.P. 16-8. 

26. Claimant underwent six sessions of acupuncture treatment with Scott Chi-
ropractic.  The bills were not submitted to the health insurer because acupuncture is not 
a covered benefit.  [tpa] paid for all but two of the acupuncture visits.  [tpa] has not paid 
for Claimant’s September 10 and 17, 2011 acupuncture visits.  Claimant had paid 
$225.00 on September 8, 2011 and $210.00 on September 15, 2011 for a total of 
$435.00.  Claimant prepaid the bills in order to obtain a discount from the provider.  

27. Ms. *A testified that [tpa] received no chart notes for acupuncture per-
formed at Scott Chiropractic and requested the required medical necessity documenta-
tion mandated by W.C.R.P. 16-8 from the provider.  As of the date of Ms. *A’s testimony 
or July 6, 2012, [tpa] has not received the required medical necessity documentation 
regarding the unpaid September 10 and 17, 2011 acupuncture visits under W.C.R.P. 
16-8.  Ms. *A testified that [tpa] was ready, willing and able to pay the bills as soon as 
she received documentation in the form of chart notes.  She explained that [tpa] is enti-
tled to know if the treatment was work-related and did not have the HCFAA notes for the 
September 10 and 17, 2011 visits. 

28. [tpa]’s refusal to pay the September 10 and 17, 2011 chiropractor bills and 
reimburse Claimant $435.00 for the September 10 and 17, 2011 acupuncture visits at 
Scott Chiropractic was objectively reasonable.  [tpa] has not received the required med-
ical necessity documentation regarding the two unpaid visits under W.C.R.P. 16-8.  
Therefore, Claimant is not entitled to penalties regarding payment and reimbursement 
of the Scott Chiropractic bills. 



 

 

29. Claimant has failed to establish that it is more probably true than not that 
[tpa] should pay Scott Chiropractic for chiropractic treatment from September 10 and 
17, 2011 and she should be reimbursed $435.00 for direct payments made for acupunc-
ture treatment received at Scott Chiropractic.  As of the date of Ms. *A’s testimony or 
July 6, 2012, [tpa] has not received the required medical necessity documentation re-
garding the unpaid September 10 and 17, 2011 chiropractor and acupuncture visits.  
Ms. *A testified that [tpa] was ready, willing and able to pay the bills as soon as she re-
ceived documentation in the form of chart notes.  She explained that [tpa] is entitled to 
know if the treatment was work-related and did not have the HCFAA notes for the Sep-
tember 10 and 17, 2011 visits. 

30. Claimant has presented substantial evidence to support a determination 
that future medical treatment will be reasonably necessary to relieve the effects of her 
industrial injury or prevent further deterioration of her condition.  When Claimant 
reached MMI on February 23, 2012 Dr. Holthouser stated that she “may need mainte-
nance treatment in the future including repeat epidural steroid injections and possible 
medial branch blocks of the lower facets and lumbar spine.”  Claimant also testified that 
she has some recurring numbness in her left leg. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured work-
ers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A pre-
ponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the rea-
sonableness or unreasonableness (probability or improbability) of the testimony and ac-
tions; the motives of the witness; whether the testimony has been contradicted; and bi-
as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

Penalties 



 

 

  
4. Section 8-43-304(1), C.R.S. is a general penalty provision under the Act 

that authorizes the imposition of penalties up to $1000 per day where a party violates a 
statute, rule, or lawful order of an ALJ.  See Holliday v. Bestop, Inc., 23 P.3d 700, 705 
(Colo. 2001).  The term “order” as used in §8-43-304 includes a rule or regulation prom-
ulgated by the Director of the Division of Worker’s Compensation.  §8-40-201(15), 
C.R.S.; see Spracklin v. Industrial Claim Appeals Office, 66 P.3d 176, 177 (Colo. App. 
2002).  Section 8-43-304(1), C.R.S. also requires that the fine imposed is to be appor-
tioned, in whole or in part, by the ALJ between the aggrieved party and the workers’ 
compensation cash fund created in C.R.S §8-44-112(7)(a), C.R.S. except that the 
amount apportioned to the aggrieved party shall be a minimum of fifty percent of any 
penalty assessed. 
 
 5. The imposition of penalties under §8-43-304(1), C.R.S. requires a two-
step analysis.  See In re Hailemichael, W.C. No. 4-382-985 (ICAP, Nov. 17, 2004).  The 
ALJ must first determine whether the disputed conduct violated a provision of the Act or 
rule.  Allison v. Industrial Claim Appeals Office, 916 P.2d 623, 624 (Colo. App. 1995).  If 
a violation has occurred, penalties may only be imposed if the ALJ concludes that the 
violation was objectively unreasonable.  Colorado Compensation Insurance Authority v. 
Industrial Claim Appeals Office, 907 P.2d 676, 678-79 (Colo. App. 1995).  The reasona-
bleness of an insurer’s actions depends upon whether the action was predicated on a 
“rational argument based in law or fact.”  In re Lamutt, W.C. No. 4-282-825 (ICAP, Nov. 
6, 1998). 
 
 6. As found, Respondent has violated various provisions of Rule 16.  Re-
spondent’s reasons for non-payment of bills were not objectively reasonable and not 
predicated on a rational argument.  Moreover, Respondent did not provide notice re-
garding benefits and there was no reason for the failure to provide notice. 
 
 7. Factors considered in assessing the amount of the penalties are willful 
and wanton conduct, repeated failure to pay bills, a systemic failure to provide written 
explanation for the non-payment, hardship on Claimant and punishment to deter future 
misconduct.   See Associated Business Products v. ICAO, 126 P.3d 323 (Colo.App. 
2005).    Furthermore, effective August 11, 2010, section 8-43-304(1), C.R.S. was 
amended to double the daily maximum penalty from $500 to $1000, suggesting “a legis-
lative intent to increase the level of punishment for those who violate the Workers’ 
Compensation Act and necessitate litigation.” Kilpatrick v. Express Employment Profes-
sionals, W.C. No. 4-804-152 (June 28, 2011). 
 
 8. As found, [tpa]’s refusal to pay the September 10 and 17, 2011 chiroprac-
tor bills and reimburse Claimant $435.00 for the September 10 and 17, 2011 acupunc-
ture visits at Scott Chiropractic was objectively reasonable.  [tpa] has not received the 
required medical necessity documentation regarding the two unpaid visits under 
W.C.R.P. 16-8.  Therefore, Claimant is not entitled to penalties regarding payment and 
reimbursement of the Scott Chiropractic bills. 
 



 

 

 9. As found, Claimant has failed to establish by a preponderance of the evi-
dence that [tpa] should pay Scott Chiropractic for chiropractic treatment from September 
10 and 17, 2011 and she should be reimbursed $435.00 for direct payments made for 
acupuncture treatment received at Scott Chiropractic.  As of the date of Ms. *A’s testi-
mony or July 6, 2012, [tpa] has not received the required medical necessity documenta-
tion regarding the unpaid September 10 and 17, 2011 chiropractor and acupuncture vis-
its.  Ms. *A testified that [tpa] was ready, willing and able to pay the bills as soon as she 
received documentation in the form of chart notes.  She explained that [tpa] is entitled to 
know if the treatment was work-related and did not have the HCFAA notes for the Sep-
tember 10 and 17, 2011 visits. 
 

Medical Maintenance Benefits 
 

 10. To prove entitlement to medical maintenance benefits, a claimant must 
present substantial evidence to support a determination that future medical treatment 
will be reasonably necessary to relieve the effects of the industrial injury or prevent fur-
ther deterioration of his condition.  Grover v. Industrial Comm’n., 759 P.2d 705, 710-13 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609, 611 (Colo. 
App. 1995).  Once a claimant establishes the probable need for future medical treat-
ment he “is entitled to a general award of future medical benefits, subject to the em-
ployer's right to contest compensability, reasonableness, or necessity.”  Hanna v. Print 
Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); see Karathanasis v. Chilis Grill & 
Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  Whether a claimant has presented sub-
stantial evidence justifying an award of Grover medical benefits is one of fact for deter-
mination by the Judge.  Holly Nursing Care Center v. Industrial Claim Appeals Office, 
919 P.2d 701, 704 (Colo. App. 1999). 
 
 11. As found, Claimant has presented substantial evidence to support a de-
termination that future medical treatment will be reasonably necessary to relieve the ef-
fects of her industrial injury or prevent further deterioration of her condition.  When 
Claimant reached MMI on February 23, 2012 Dr. Holthouser stated that she “may need 
maintenance treatment in the future including repeat epidural steroid injections and 
possible medial branch blocks of the lower facets and lumbar spine.”  Claimant also tes-
tified that she has some recurring numbness in her left leg. 

 
 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge en-
ters the following order: 
 

1. Respondent is not required to pay Scott Chiropractic for chiropractic 
treatment from September 10 and 17, 2011 and Claimant is not entitled to reimburse-
ment of $435.00 for direct payments made for acupuncture treatment received at Scott 
Chiropractic.  Respondent shall pay the Scott Chiropractic bills from September 10 and 
17, 2011 when it receives required documentation. 

 



 

 

2. Claimant shall receive reasonable, necessary and related medical mainte-
nance benefits. 

 
3. Respondent shall pay penalties in the following amounts: 

 
Penalties associated with OCR bills 

Rule 16-11(A)(3).  For the May 18 and June 3, 2011 bills, a combined penalty of $25 
per day from November 24, 2011 to April 27, 2012; for the August 31, 2011 bill, $25 per 
day from November 24, 2011 to January 20, 2012; $50 per day from January 21 to 
March 8; 2012 and $75 per day from March 9 to April 27, 2012. 

Rule 16-11(A)(1) and (A)(2).   A combined penalty of $5 per day from November 24, 
2011 to April 27, 2012 for the May 18 and June 3, 2011 bills and $10 per day for the 
August 31, 2011 bill. 

Rule 16-11(B)(3).  A combined penalty of $10 per day for the May 18 and June 3, 2011 
bills from November 24, 2011 to April 27, 2012. 

Penalties associated with MMC bill 

Rule 16-11(A)(3).   A penalty of $25 per day from November 20 to December 5, 2011. 

Rules 16-11(A)(1) and (A)(2).   A penalty of $5 per day from November 20 to December 
5, 2011. 

Penalties associated with PVH 

Rule 16-11(A)(3).   A penalty of $25 per day from March 1 to April 17, 2012. 

Rules 16-11(A)(1) and (A)(2).   A penalty of $5 per day from March 1 to April 17, 2012. 

Rule 16-11(B)(3).   A penalty of $10 per day from March 1 to April 17, 2012. 

Penalties associated with CROM 

Rule 16-11(A)(3). November 29, 2011 bill: a penalty of $25 per day from January 9, 
2012 to April 27, 2012. December 12, 2011 bill: a penalty of $25 per day from January 
21, 2012 to April 27, 2012. 

Rules 16-11(A)(1) and (A)(2).  November 29, 2011 bill:  A penalty of $5 per day from 
January 9, 2012 to April 27, 2012.   December 12, 2011 bill: A penalty of $5 per day 
from January 21, 2012 to April 27, 2012. 

Rule 16-11(B)(3). November 29, 2011 bill:  A penalty of $10 per day from January 9, 
2012 to April 27, 2012. 

Apportionment 



 

 

All penalties shall be apportioned at the rate of 75% paid to Claimant and 25% paid to 
the workers’ compensation cash fund created in C.R.S §8-44-112(7)(a) in accordance 
with C.R.S §8-43-304(1). 

 
4. Any issues not resolved in this Order are resolved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to Re-
view, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: August  31, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-365-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to temporary total disability (“TTD”) benefits? 

 Whether Respondents have proven by a preponderance of the evidence 
that Claimant committed a volitional act that resulted in his termination of employment? 

 The parties stipulated to an Average Weekly Wage (“AWW”) of $457.16 
prior to the hearing. 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a swamp hand.  Claimant be-
gan employment with Employer on June 14, 2011.  Claimant’s job duties included 



 

 

cleaning out gas lines and other works on the gas wells serviced by Employer.  Claim-
ant testified that on December 21, 2011 he was injured while breaking down an oil well 
when he lifted a well pad and felt pain in his lower back.  Claimant testified the well pad 
weighed approximately 250 pounds.  Respondents have admitted liability for Claimant’s 
back injury. 

2. Claimant was referred to Work Partners for treatment of his work related 
injury.  Claimant testified he was taken off of work by his treating physician and has not 
been released to return to work as of the date of hearing.  The ALJ finds and deter-
mines that Claimant’s testimony regarding his being taken off of work and his not return-
ing to work since being taken off is credible and persuasive on the issue of temporary 
total disability benefits. 

3. Pursuant to the employer’s policy, Claimant was referred for a drug screen 
after his injury.  Claimant’s drug screen tested positive for controlled substances.  Ms.  
*Q, the office manager for Employer, testified at hearing that Claimant’s drug screen 
tested positive for marijuana.  Ms.  *Q testified the purpose of the drug policy is to en-
sure the safety and health of the employees.  Claimant testified at hearing that he had 
smoked marijuana the Saturday before his injury. 

4. Claimant was terminated on December 21, 2011 for violating Employer’s 
drug policy.  Employer’s drug policy was put in place effective July 10, 2009.  A copy of 
Employer’s drug policy was entered into evidence, but Employer did not have a copy of 
the Policy signed by Claimant.  According to Ms.  *Q, the Policy should have been pro-
vided to Claimant by another employee.  Additionally, Ms.  *Q testified that the Policy is 
contained in the swamp rigs, also known as the “doghouse” on the property where work 
is performed. 

5. The policy prohibits employees from “Being Under the Influence of Prohib-
ited Substances while performing any work for company and/or customers.” 

6. Employer also adopted an Addendum to Employer’s substance abuse pol-
icy effective October 19, 2011.  Claimant signed the addendum acknowledging receipt 
of the addendum.  The Addendum applies to work performed by employees of Employ-
er on property owned by  *R and was adopted by Employer to qualify for work per-
formed on  *R property.  The injury in this case did not occur on property owned by  *R. 

7. Claimant’s supervisor,  *S, testified at hearing that he conducted “tailgate 
safety meetings” during which he advised Claimant of Employer’s drug and alcohol poli-
cy.   *S testified he discussed that the rules included no drugs or alcohol on location or 
use before work.   *S testified that he discussed with Claimant that the Employer had a 
zero tolerance policy involving drug use that included not only no drugs or alcohol on 
the work site, but it was forbidden to have any drugs or alcohol in your system during 
work hours.   *S noted that he discussed with Claimant that this meant that Employees 
could not use alcohol within 10-12 hours of beginning the Employee’s shift.   *S noted 
that each company has signs on location that indicated the employees may be required 



 

 

to undergo random drug screens.   *S further testified that Employer has a “zero toler-
ance drug policy” that provides that employees can be terminated for using marijuana. 

8. Claimant testified at hearing that he smoked marijuana five days before 
his work injury.  Claimant testified he knew when he went to work on December 21, 
2011 that if he were required to take a drug screen, the result would be positive.  Claim-
ant testified he signed to Addendum to Employer’s substance abuse policy on or about 
October 19, 2011 without reading the policy.  Claimant testified at hearing he knew he 
could be terminated as a result of the positive drug screen. 

9. Claimant also testified at hearing that his use of marijuana 5 days prior to 
his work injury did not affect his work injury.  Claimant testified he did not work for the 
period from December 15, 2011 through December 20, 2011.  Claimant testified he was 
never told by Employer that if he smoked marijuana on a Saturday, he could get fired if 
he went to work on Wednesday and had to take a drug screen. 

10. According to Employer’s policy, the screen level for a positive marijuana 
result is 50 ng/mL with a confirmation level of 15 ng/mL.  The ALJ finds and determines 
that Employer’s drug policy is reflected in the policy dated July 10, 2009 and is not a 
“zero tolerance” policy as testified to by  *S. 

11. The ALJ credits Claimant’s testimony and finds that Claimant used mariju-
ana recreationally in the days prior to his work injury.  The ALJ further credits Claimant’s 
testimony and finds that Claimant was aware that he would not pass a drug screen 
based on his recreational use of marijuana while off duty.   

12. The ALJ finds that the drug policy in effect for Claimant’s injury is the Em-
ployer’s drug policy dated July 10, 2009.  The ALJ finds that the  *R addendum only ap-
plies to work performed by Employees on the work sites owned by  *R and does not ap-
ply to the injury in this case. 

13. While Claimant tested positive for marijuana after his work injury, insuffi-
cient evidence has been presented at hearing establishing the level of marijuana in 
Claimant’s system at the time of the work injury.  Conflicting evidence was presented at 
hearing as to whether Employer had a “zero tolerance” policy or if there was a threshold 
level that would result in Claimant having a positive drug screen. 

14. Because credible evidence of the actual levels of the drug screen were not 
entered into evidence at the hearing, the ALJ cannot conclude that Claimant determine 
that Respondents have satisfied their burden of proof in establishing that Claimant vio-
lated Employer’s “Alcohol, Drug and Contraband Policy” effective July 10, 2009 that was 
in effect for Claimant’s injury.   

15. While Claimant did smoke marijuana and tested positive for marijuana in 
his post injury drug screen, Claimant would be in violation of the company’s drug and 
alcohol policy only if he is over the threshold “screen level” set forth in Employer’s poli-
cy.  While Claimant testified that he was aware that a violation of the Employer’s drug 
policy could result in his termination, the ALJ cannot state that Employer has proven by 



 

 

a preponderance of the evidence that Claimant was in violation of the policy based on 
the conflicting evidence presented at hearing that Employer had a “zero tolerance” drug 
policy and the written policy that sets forth a screen level and confirmation level that 
Claimant would have to be above.   

16. Therefore, the ALJ finds that Respondents have failed to prove by a pre-
ponderance of the evidence that Claimant committed a volitional act that resulted in his 
termination of employment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S., 
2011.  A preponderance of the evidence is that which leads the trier-of-fact, after con-
sidering all of the evidence, to find that a fact is more probably true than not.  Page v. 
Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case 
are not interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as un-
persuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 
(Colo. App. 2000).  When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the testimony 
and action; the motives of the witness; whether the testimony has been contradicted; 
and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2011). 

3. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) Medi-
cal incapacity evidenced by loss or restriction of bodily function; and (2)  Impairment of 
wage earning capacity as demonstrated by claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement 
that claimant establish physical disability through a medical opinion of an attending phy-
sician; claimant's testimony alone may be sufficient to establish a temporary disability.  
Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 



 

 

capacity element of disability may be evidenced by a complete inability to work, or by 
restrictions which impair the claimant's ability effectively and properly to perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 1998).   

4. As found, Claimant has proven that it is more likely than not that his injury 
resulted in a disability lasting more than three work days and that he left work as a re-
sult of his disability, and that the disability resulted in an actual wage loss.  As found, 
Claimant’s testimony regarding being taken off of work as a result of his work injury es-
tablish the appropriate elements to find Claimant is entitled to TTD benefits. 

5. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical lan-
guage stating that in cases “where it is determined that a temporarily disabled employee 
is responsible for termination of employment the resulting wage loss shall not be at-
tributable to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim Ap-
peals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term “responsible” 
reintroduced into the Workers’ Compensation Act the concept of “fault” applicable prior 
to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Hence, 
the concept of “fault” as it is used in the unemployment insurance context is instructive 
for purposes of the termination statutes.  Kaufman v. Noffsinger Manufacturing, W.C. 
No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In that context, “fault” 
requires that the claimant must have performed some volitional act or exercised a de-
gree of control over the circumstances resulting in the termination.  See Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after remand 908 P.2d 1185 
(Colo. App. 1995). 

6. Because Respondents failed to prove by a preponderance of the evidence 
that Claimant was in violation of the Alcohol, Drug and Contraband Policy, Respondents 
have failed to prove by a preponderance of the evidence that Claimant committed a voli-
tional act that resulted in his termination of employment. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant TTD benefits based on the stipulated 
AWW. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 



 

 

it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  August 31, 2012 

Keith E. Mottram 
Administrative Law Judge 
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Sept 2012 Orders 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-807-140-02 

 

Supplemental Order 

After a review of the OAC file, the Findings of Fact, Conclusions of Law, 
and Order, the transcript, and the briefs of the parties, it is determined at a 
Supplemental Order should issue. Section 8-43-301(5), C.R.S.  Changes to the 
Order are noted below in bold.  

Respondents, in their Application for Hearing and Notice to Set, checked 
that permanent partial disability benefits were an issue to be decided at the 
hearing.  Respondents also indicated in their Case Information Sheet filed on 
May 15, 2002, that permanent partial disability benefits were an issue.   

At the commencement of the hearing, Respondents were asked what the 
issues were. Respondent’s attorney stated, “the issues are overcoming the 
DIME…”  Respondents’ attorney stated that it was their position that “the disk 
herniation and the need for surgery which was performed December ’09 was not 
related to the admitted May 7th, 2009 work injury; that the MMI date should be 
September 1st, 2009; and that the proper impairment rating is the 5 percent 
wholer person rating given by Dr. Price when she brought Claimant to MMI on 
September 1st, 2009.”  Claimant’s attorney agreed that those were the issues.  
(Hearing Transcript, P. 3, l. 12 – 24). 

The parties made closing statements at the conclusion of the hearing.  
Respondents’ attorney argued that Respondent had overcome the 26% DIME 
rating by clear and convincing evidence and that “Dr. Price found on September 
1st, 2009, Claimant was at MMI and had a very minimal 5 percent whole person 
impairment.”  (Hearing Transcript, p. 66. l. 13 – 15). Claimant’s attorney argued 
that Respondents had not overcome the DIME’s 26% rating by clear and 
convincing evidnece, and that Dr. Fall’s rating is “just a difference of opinion.”  
(Hearing Transcript p. 70, l. 18).  

In the Findings of Fact, Conclusions of Law, and Order, it was found and 
concluded that Responents had overcome the opinion of the DIME physician by 
clear and convincing evidence.  It was found that Claimant had sustained no 
permanent impairment from the compensable injury.  (Findings of Fact, #37, p. 
6). It was ordered that Insurer was not liable for permanent disability benefits. 
(Order #4, p.8).   
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Claimant, in her Brief in Support of Petition to Review, argues that “the 
ALJ erred in not concluding that Claimant suffered five percent (5%) permanent 
medical impairment because this issue was waived by the Respondents.” 
(Claimant’s Brief, Argument 2).  Claimant referred to Respondent’s statement 
that the proper impairment rating is the 5 percent whole person rating given by 
Dr. Price, and that therefore Claimant was not required to present any evidence 
in support of the 5% rating and did not do so.  Claimant’s argument is 
persuasive.   

The issue for hearing was whether the proper permanent impairment 
rating was 26% or 5%.  The ALJ went beyond that when it was determined and 
ordered that Claimant had no permanent impairment rating for this injury.  The 
Order should have required Insurer to pay permanent partial disability benefits 
based on a rating of five percent of the whole person.   

SUPPLEMENTAL ORDER 

It is therefore ordered that:  
1. Claimant reached maximum medical improvement for this 

compensable injury on September 1, 2009.  
2. Claimant’s treatment after September 1, 2009, was not related to 

the compensable injury and Insurer is not liable for the costs of that treatment.  
3. Claimant’s request for temporary disability benefits after September 

1, 2009 is denied.  
4. Insurer is liable for permanent disability benefits based on a 

rating of five percent of the whole person.   

If you are dissatisfied with this Supplemental Order you may  file a Petition 
to Review and Brief with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review and Brief within twenty (20) days after mailing or service of the order, as 
indicated on certificate of mailing or service; otherwise, the ALJ's order will be 
final.  You may file the Petition to Review by mail, as long as the certificate of 
mailing attached to your petition shows: (1) That you mailed it within twenty (20) 
days after mailing or service of the order of the Judge; and (2) That you mailed it 
to the above address for the Denver Office of Administrative Courts.  If a Petition 
to Revew and Brief is filed, the opposing party shall have 20 days from the date 
of mailing of the Petition to Review and Brief to filed a brief in opposition to the 
Petition to Review and Brief.  See Section 8-43-301(6), C.R.S.  

DATED:  September 4, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-495-796-10 

ISSUES 

 The issues presented are whether the Claimant’s medications are 
reasonable and necessary and whether the Claimant should enter into a narcotic 
detoxification program.   

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant sustained a compensable injury to his low back on March 5, 
2001.  He underwent treatment which included surgeries with the most recent 
surgery occurring on March 2, 2007. The Claimant reported no benefit from the 
surgery.      

2. The Claimant was eventually placed at maximum medical 
improvement (MMI) and the Respondents admitted for maintenance medical 
benefits.  The maintenance medical benefits have largely consisted of 
prescription pain medications.   

3. Dr. Vaughn Jackson became Claimant’s primary authorized treating 
physician in 2005.  Dr. Jackson has continued to manage the Claimant’s care 
through June 22, 2012, the date of Dr. Jackson’s deposition.  Dr. Jackson is also 
Claimant’s personal physician.  

4. As of June 22, 2012, Dr. Jackson was prescribing the following 
medications related to the work injury: Lexapro for depression; Elavil for chronic 
pain and depression; Vicodin for pain; Soma for muscle spasms; Oxaprozin or 
Daypro for pain; Neurontin for neuropathy; OxyContin for pain; and Oxycodone 
for pain.  Dr. Jackson testified that all of these medications are reasonable and 
necessary at this time.  He further testified that he does not like prescribing all of 
this medication, but that he has to do it due to Claimant’s chronic pain.  Dr. 
Jackson ultimately agreed that he would undertake the process of weaning 
Claimant from the medications and that he would be willing to work with other 
specialists in order to accomplish medication reduction or elimination.  

5. Dr. Henry Roth performed an independent medical examination on 
February 1, 2010.  He examined the Claimant and reviewed Claimant’s medical 
records.  Dr. Roth concluded that Claimant’s diagnosis was unexplained low 
back pain and lower extremity dysethesias.  Dr. Roth opined that Claimant’s 
prognosis was poor and that he would not benefit from therapies that did not 
benefit him in the past nor would he benefit from a spinal fusion surgery.  Dr. 
Roth recommended that Claimant be referred to an intensive outpatient pain 
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program and that his continued medications should include one narcotic 
medication in reasonable doses and an anti-depressant.   

6. During the hearing, Dr. Roth testified consistent with his report. He 
explained that it is not reasonable or necessary for the Claimant to have 
prescriptions for three narcotic painkillers.  He further explained that many of the 
prescription drugs Claimant routinely takes likely contribute to his lack of 
motivation to participate in a home exercise program or engage in any productive 
activities.   

7. The medications Claimant currently takes have not improved his 
function or allowed him to return to work.  He continues to complain of high levels 
of pain despite routine consumption of these medications. 

8. Dr. Roth agreed that discontinuing medications “cold turkey” would be 
inappropriate and that a multi-disciplinary approach to medication weaning is the 
most appropriate for Claimant.  Dr. Roth explained that a multi-disciplinary 
approach would mean including psychological support, a pain management 
physician, and perhaps physical therapy and recreational therapy.   

9. Dr. Roth did not believe an inpatient detoxification program was 
necessary for Claimant because Claimant’s primary diagnosis is not drug 
addiction.   

10. The parties do not seriously dispute that Claimant needs to be weaned 
from many of his medications.  In their position statement, Respondents agreed 
that a multi-disciplinary approach to detoxification is reasonable and necessary 
and they would authorize this type of treatment.  Respondents proposed that Dr. 
Jackson coordinate the process in consultation with Dr. Kevin Rice, who is a 
physical medicine and rehabilitation physician along with psychiatric support.  
Unfortunately, there are not many psychiatrists in Claimant’s geographic location, 
but according to Dr. Jackson, telephonic consultations with a psychiatrist would 
be an appropriate alternative.  Claimant agrees that Dr. Jackson should 
coordinate his drug reduction plan.     

11. Based on the foregoing, the Claimant has failed to establish that 
maintaining his current level of medications is reasonable and necessary.  
Rather, as agreed to by the Claimant, a drug reduction/elimination program is 
indicated and he is entitled to undergo treatment in such a program. 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
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Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo.App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   

 
4. Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The 
Claimant has failed to establish that his ongoing prescription medications at their 
current levels are reasonable and necessary. Claimant’s continued pain 
complaints and lack of functioning clearly indicate that many of the medications 
are not improving his condition or functioning.  The parties agree that Claimant 
should immediately begin a drug reduction/elimination program that such a 
program constitutes reasonable and necessary medical treatment.  The parties 
also agree that authorized treating physician, Dr. Jackson, should manage the 
drug reduction program.  Dr. Jackson indicated a willingness to consult with other 
physicians such as Dr. Rice and to refer Claimant for psychiatric support and the 
Respondents have agreed that this type of multi-disciplinary approach is 
reasonable and necessary.  Accordingly, Claimant has established that he is 
entitled to the medications that are reasonable and necessary to successfully 
complete the drug reduction or elimination program coordinated by Dr. Jackson.  
He is also entitled to the multi-disciplinary drug reduction program recommended 
by Drs. Jackson and Roth, meaning that Dr. Jackson is authorized to refer the 
Claimant to Dr. Rice and to a psychiatrist.   

 

ORDER 

 It is therefore ordered that: 
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1. Ongoing prescription medications at their current levels are not 
reasonable or necessary.   

2. Claimant is entitled to the medications that are reasonable and necessary 
to successfully complete the drug reduction/elimination program 
coordinated by Dr. Jackson.   

3. The multi-disciplinary drug reduction/elimination program recommended 
by Drs. Jackson and Roth is reasonable, necessary, authorized and shall 
begin immediately. 

4. All matters not determined herein are reserved for future determination. 

DATED:  September 5, 2012 

 
Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-837-077-04 

ISSUE 

The issue for determination is the Claimant’s entitlement to temporary total 
disability (TTD) or temporary partial disability (TPD) benefits between December 
28, 2011 and February 1, 2012. 
 

FINDINGS OF FACT 

1. At the commencement of hearing the parties stipulated as follows: 
a. The Claimant underwent surgery on December 28, 2011, 

and was released at MMI on February 1, 2012.  
b. The Claimant is entitled to temporary disability benefits 

between December 28, 2011 and February 1, 2012. 
c. The Claimant’s AWW at the time of his injury was $835.71.  

This provides a TTD rate of $556.58.   
d. The Claimant worked between January 21, 2012 and 

February 3, 2012. Exhibit C, p. 46. His total earnings during 
that period were $740.00.  The Claimant’s day-to-day 
earnings over this period are unknown. 
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2. Based on the foregoing stipulations, the Claimant is entitled to TTD 
benefits for the period of time between December 28, 2011 and January 20, 
2012, inclusive. These shall be paid at the rate of $556.58 per week, or $79.51 
per day. 

3. Between January 21, 2012 and the date of MMI on February 1, 2012, 
the Claimant is entitled to TPD benefits.   

4. The paystub found at Exhibit C, p. 46, shows the Claimant’s total 
earnings of $740.00 over a fourteen-day period.  This equals an average of 
$52.86 per day, and this rate equitably established the Claimant’s daily 
employment earnings from this job.  For the seven day period between January 
21, 2012 and January 27, 2012, the Claimant earned the sum of $370.02.  This 
resulted in the Claimant’s suffering a weekly wage loss of $465.69 (i.e. AWW 
$835.71 - $370.02) for which he should be paid TPD of $310.15.   

5. For the five-day period from January 28, 2012, through February 1, 
2012, he earned $264.30.  During that same period of time he would have had 
earnings of $596.84 based on his AWW (i.e. $835.71 divided by 7 days x 5 
days).  He suffered a wage loss of $332.65 (i.e. $596.84 - $264.30) for which he 
is entitled to TPD benefits in the amount of $221.54.  

6. The total TPD owed is $485.84 for the period from January 21, 2012 to 
February 1, 2012. 

7. All other issues are reserved, including the Claimant’s entitlement to 
TTD or medical benefits relating to this claim. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 
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Based on the stipulations of the parties the Claimant has suffered a work 
related wage loss entitling him to TTD and/or TPD benefits under the Act 
pursuant to § 8-42-105 (TTD) and § 8-46-106 (TPD), C.R.S. 

 

ORDER 

It is therefore ordered that: 

a. The Claimant shall be paid TTD from December 28, 2011 to 
January 20, 2012, inclusive, based on the TTD rate of $556.84. 

b. The Claimant shall be paid the sum of $485.84 for TPD from 
January 21, 2012 to February 1, 2012. 

c. Interest shall accrue at the rate of 8% per annum on all amounts of 
compensation not paid when due.  

d. All other issues are reserved. 
 
           If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You 
may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  September 5, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-355 

ISSUES 
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1. Whether Claimant has established by a preponderance of the 
evidence that he suffered a compensable occupational disease to his right upper 
extremity during the course and scope of his employment with Employer. 

2. Whether Respondents are liable for penalties for failure to timely 
admit or deny a claim for medical benefits only pursuant to §8-43-203(2)(a), 
C.R.S. 

FINDINGS OF FACT 

 1. Claimant’s date of birth is -1945.  He has worked for Employer as a 
meat packer for more than 17 years. 

 2. Claimant sustained an admitted left shoulder injury while working 
for Employer on March 12, 2007 when he slipped and fell.  He landed on his left 
shoulder region.  The injury was the subject of Workers’ Compensation case 
number 4-728-619.  On February 20, 2009 Claimant underwent left shoulder 
surgery for his injury. 

 3. After Claimant’s industrial injury he had a five pound lifting 
restriction for his left arm.  Because of the left arm restriction Claimant 
predominantly used his right upper extremity.  He testified that, in his light duty 
position, he performed tasks that included the following: (1) packing little ribs into 
small bags; (2) moving large pieces of meat called “navels” weighing 40 to 50 
pounds from a conveyor belt to a slide using a hook; and (3) disposing of 40 to 
50 pound bags of trash. 

 4. On June 20, 2011 Claimant visited Gareth E. Shemesh, M.D. for 
his left shoulder condition.  Dr. Shemeth noted that “more recently, [Claimant] 
has been having increasing right shoulder pain due to the fact that he has a 5 
pound work lifting restriction with the left upper extremity, and has to do more 
work with the right upper extremity, and has been having increasing pain 
extending from the right shoulder down to the fingers.”  However, Dr. Shemesh 
“did not detect any evidence of advanced osteoarthritis in the right shoulder 
joint.”  He also commented that Claimant had been ‘having problems with the 
right hand with locking of the 3rd and 4th digits with probable trigger-fingers.”  Dr. 
Shemesh did not make any other diagnosis or perform a causation analysis with 
respect to the right shoulder. 

 5. Claimant testified that, after his Workers’ Compensation hearing in 
November 2011 regarding his left upper extremity, he performed lighter job 
duties.  He no longer had to take out trash or move the large “navels” of meat. 

 6. Dr. Shemesh referred Claimant to *R G. Mordick, II, M.D. for an 
evaluation.  On February 21, 2012 Claimant visited Dr. Mordick for an 
examination.  Dr. Mordick remarked that “[a]t this point, I do not see an actual 
trigger digit with locking or popping and, given his multiple areas of nonspecific 
tenderness, I do not think intervention for trigger fingers is likely to benefit him.”  
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He did not address Claimant’s right shoulder complaints or perform a causation 
analysis regarding Claimant’s right shoulder symptoms. 

 7. On June 6, 2012 Claimant underwent an independent medical 
examination with Allison M. Fall, M.D.  She stated that she had reviewed a short 
video of Claimant’s job duties prior to her examination.  Dr. Fall explained: 

I also reviewed a short video depicting [Claimant] standing, waiting 
for ribs to come out of a machine.  When the ribs come, he slides 
them off the table into a bag and then puts the bag on a conveyor 
belt to his right.  There is not a constant flow of the ribs coming 
down on the short video I reviewed. 

8. Dr. Fall considered whether Claimant’s right shoulder condition was 
caused by his work activities for Employer.  She concluded: 

Based upon [Claimant’s] job duties, which I have reviewed, and 
also his description, there is no explanation based upon the job 
duties for the diffuse complaints involving the right shoulder, neck 
and arm.  He is essentially reporting the same symptoms that he 
previously had on the left for which he received a whole person 
impairment, which does raise the question of secondary gain, 
whether conscious or unconscious.  Certainly, the job activities that 
I viewed did not appear to be repetitive.  The work was at waist 
level.  Based upon the x-rays of his right shoulder with subluxation 
of the humeral head, he likely has some chronic rotator cuff issues, 
but, again there was no specific mechanism of injury or trauma at 
work nor is there an occupational disease that led to his right 
shoulder problems. 

 9. Dr. Fall also testified at the hearing in this matter.  She commented 
that neither Dr. Shemesh nor Dr. Mordick had performed a causation analysis to 
determine whether Claimant’s right shoulder condition was caused by his work 
activities for Employer.  Dr. Fall reiterated that there was no causal relationship 
between Claimant’s job duties and his right shoulder condition.  She remarked 
that Claimant’s work activities of placing ribs into small bags did not constitute a 
repetitive activity pursuant to the Medical Treatment Guidelines for cumulative 
trauma disorders. 

 10. Claimant has failed to demonstrate that it is more probably true 
than not that his job duties for Employer caused him to suffer an occupational 
disease to his right upper extremity.  Claimant testified that, because of his left 
arm restriction, he predominantly used his right upper extremity to perform his job 
duties.  On June 20, 2011 Claimant reported to Dr. Shemesh that he had 
developed increasing right shoulder pain that extended down to the fingers.  
However, Dr. Shemesh did not perform a causation analysis with respect to the 
right shoulder.  Claimant subsequently visited Dr. Mordick for an evaluation.  Dr. 
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Mordick determined that intervention for trigger fingers was unlikely to benefit 
Claimant.  He did not address Claimant’s right shoulder complaints or perform a 
causation analysis regarding Claimant’s right shoulder symptoms.  In contrast, 
Dr. Fall reviewed a video of Claimant’s job duties and conducted a causation 
analysis regarding Claimant’s right shoulder symptoms.  Dr. Fall persuasively 
concluded that there was no causal relationship between Claimant’s job duties 
and his right shoulder condition.  She remarked that Claimant’s work activities of 
placing ribs into small bags did not constitute a repetitive activity pursuant to the 
Medical Treatment Guidelines for cumulative trauma disorders.  She specifically 
noted that there was no explanation for Claimant’s diffuse complaints involving 
the right shoulder, neck and arm.  Accordingly, Claimant’s job duties for 
Employer did not aggravate, accelerate or combine with any pre-existing 
condition to cause a need for medical treatment.      

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a 
threshold requirement that an injured employee must establish by a 
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preponderance of the evidence before any compensation is awarded.  § 8-41-
301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 
(Colo. App. 2000). The question of causation is generally one of fact for 
determination by the ALJ.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, 
place and cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  
“Occupational disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

 6. A claimant is required to prove by a preponderance of the evidence 
that the alleged occupational disease was directly or proximately caused by the 
employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), 
C.R.S. imposes proof requirements in addition to those required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819, 824 
(Colo. 1993).  A claimant is entitled to recovery only if the hazards of employment 
cause, intensify, or, to a reasonable degree, aggravate the disability for which 
compensation is sought.  Id.   Where there is no evidence that occupational 
exposure to a hazard is a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id. 

7. In addressing cumulative trauma conditions, the Medical Treatment 
Guidelines provide, in relevant part:   

 
Most studies were unable to truly assess repetition alone, 

unassociated with other risk factors.  Indirect evidence from a 
number of studies supports the conclusion that task repetition up to 
6 hours per day unaccompanied by other risk factors is not causally 
associated with cumulative trauma conditions.  Risk factors that are 
likely to be associated with specific [Cumulative Trauma Condition] 
diagnostic categories include extreme wrist or elbow postures, 
force including regular work with hand tools greater than 1 kg or 
tasks requiring greater than 50% of an individual’s voluntary 
maximal strength, work with vibratory tools at least 2 hours per day; 
or cold environments. 
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W.C.R.P., Rule 17, Exhibit 5, p.16. 

8. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that his job duties for Employer caused him to suffer an 
occupational disease to his right upper extremity.  Claimant testified that, 
because of his left arm restriction, he predominantly used his right upper 
extremity to perform his job duties.  On June 20, 2011 Claimant reported to Dr. 
Shemesh that he had developed increasing right shoulder pain that extended 
down to the fingers.  However, Dr. Shemesh did not perform a causation analysis 
with respect to the right shoulder.  Claimant subsequently visited Dr. Mordick for 
an evaluation.  Dr. Mordick determined that intervention for trigger fingers was 
unlikely to benefit Claimant.  He did not address Claimant’s right shoulder 
complaints or perform a causation analysis regarding Claimant’s right shoulder 
symptoms.  In contrast, Dr. Fall reviewed a video of Claimant’s job duties and 
conducted a causation analysis regarding Claimant’s right shoulder symptoms.  
Dr. Fall persuasively concluded that there was no causal relationship between 
Claimant’s job duties and his right shoulder condition.  She remarked that 
Claimant’s work activities of placing ribs into small bags did not constitute a 
repetitive activity pursuant to the Medical Treatment Guidelines for cumulative 
trauma disorders.  She specifically noted that there was no explanation for 
Claimant’s diffuse complaints involving the right shoulder, neck and arm.  
Accordingly, Claimant’s job duties for Employer did not aggravate, accelerate or 
combine with any pre-existing condition to cause a need for medical treatment. 

 
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

Claimant’s request for Workers’ Compensation benefits and penalties is 
denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED: September 5, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-677-02 

ISSUES 

 The issue determined herein is compensability.  The parties stipulated to 
medical benefits, temporary total disability (“TTD”) benefits, and an average 
weekly wage of $276.03. 

FINDINGS OF FACT 

1. In August 2011, claimant began work as a bus monitor for the 
employer.  She worked on a bus for special education students.  The bus driver 
was [Bus Driver].  Claimant’s sister, [Sister], also worked as a bus monitor on the 
same bus. 

2. On October 14, 2011, the bus driven by [Bus Driver] left the bus 
garage at about 2:30 p.m. to pick up students at a school and transport them 
home.  At approximately 2:45 p.m., the bus was westbound on P* and 
approached the intersection with C* to turn right.  The right turn lane from P* onto 
C* involved a sharp right turn.  The bus was in the right lane.  The bus stopped 
and then started slowly forward to make the right turn.  [Bus Driver] made a slight 
turn to the left to make the right turn easier.  A waste disposal truck in the middle 
lane proceeded through the intersection at a high rate of speed and struck the 
driver side mirrors on the bus. 

3. Claimant was seated in the first passenger seat directly behind the 
driver.  [Sister] was seated across the aisle in the first passenger seat.  The 
impact of the truck on the bus mirror did not cause any noticeable impact inside 
the bus, but the impact made a very loud noise and sprayed some fine glass 
particles into the open driver side window.  Claimant immediately reached up 
with both hands to grab the top of the partition behind the driver’s seat and 
ducked down to her right side.  The top of the partition was above shoulder 
height, but was not over head height.  Claimant continued to hold onto the top of 
the partition.  [Bus Driver] quickly braked the bus after the impact and then 
resumed her right turn.  She then again quickly braked the bus.  [Bus Driver] 
continued to the north on C* for a couple of blocks and then again quickly braked 
the bus.   

4. Claimant did not feel immediate pain, but was scared by the 
accident.  Soon thereafter, she began to suffer a headache.   
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5. [Bus Driver] contacted the employer, who directed her to drive to 
the school and wait for another bus to be delivered to that location for transport of 
the students.  At the school, claimant and [Sister] reassured the students that 
everything would be okay.  [Bus Driver] admitted that claimant and [Sister] both 
complained of headaches at that time.   

6. After delivering the students home, the bus returned to the garage 
about 5:20 to 5:30 p.m.  *A waited for the bus and asked if everyone was okay.  
Claimant reported a headache, but admitted that she did not yet have any 
shoulder pain. 

7. On October 14, 2011, [Bus Driver] completed a written accident 
report.  She stated that she was “getting ready to make a right turn” when the bus 
mirror was hit.  She reported that she saw the truck “going through the light.” 

8. On the night of October 14, 2011, claimant complained to [Sister] 
about headache, neck pain, and right shoulder pain.  Upon [Sister]’s advice, 
claimant left a voice mail message on the bus garage phone to the effect that she 
had been injured.  Neither *A nor *B found any such voice mail message. 

9. The parties and witnesses represented that the accident was on a 
Friday, but October 14, 2011, was a Wednesday.  The parties again represented 
that claimant worked Monday and then had flooding in her residence on October 
18.  Claimant agrees that she had flooding in her basement, but her sons moved 
her furniture out of that room.  Her son confirmed that he and the other son had 
moved the furniture and claimant did not move any furniture. 

10. On Monday, October 19, 2011, claimant returned to work and was 
informed that she had been transferred to the route of another driver, *C.  
Claimant worked that morning and then sought medical treatment at St. Francis 
Medical Center at 9:21 a.m.  Claimant reported a history of the motor vehicle 
accident the previous week.  Claimant reported to the triage person that she 
suffered headache, right neck, and shoulder pain as a result of the motor vehicle 
accident.  A computed tomography (“CT”) scan of the neck was negative for 
fractures, but showed reversal of the normal lordosis, which could indicate 
ligamentous injury.  The physician diagnosed cervical strain and headaches. 

11. On October 20, 2011, claimant sought care at Memorial Hospital, 
where she reported the history of the motor vehicle accident. Claimant reported 
that she struck her right shoulder.  The physician diagnosed contusion of the 
shoulder and low back. 

12. On October 24, 2011, Nurse Practitioner Finnegan at Front Range 
Orthopedics examined claimant, who reported the history of the motor vehicle 
accident with increasing right shoulder and neck pain.  N.P. Finnegan diagnosed 
rotator cuff tendinitis, administered an injection, and referred claimant for physical 
therapy. 
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13. On November 28, 2011, N.P. Finnegan reexamined claimant, 
diagnosed a rotator cuff tear, and referred her for a magnetic resonance image 
(“MRI”).  The January 10, 2012, MRI showed an almost full thickness tear of the 
supraspinatus as well as moderate acromioclavicular joint degenerative changes.   

14. On January 25, 2012, Dr. Mitchell performed a right shoulder 
rotator cuff repair. 

15. On February 7, 2012, Dr. Richman performed an independent 
medical examination for respondents.  Claimant reported a history of having her 
hands in her lap at the time of the impact and only reaching up with her arms at 
the time of the second braking incident.  Dr. Richman noted that the portions of 
the medical records that he reviewed indicated that claimant reported only 
headache and neck pain to St. Francis Medical Center on October 19, 2011.  Dr. 
Richman concluded that it was “plausible” that claimant suffered a right shoulder 
injury in the accident, but he thought that it was unlikely because she had 
complained only of headache for several days after the accident and had lifted 
furniture in her residence after the accident. 

16. Dr. Richman testified at the hearing consistently with his report.  He 
admitted, however, that he had never seen the triage portion of the October 19 
medical records from St. Francis Medical Center in which claimant reported right 
shoulder pain.  Dr. Richman explained that it was plausible that claimant could 
suffer a rotator cuff strain if her arms were up and out in front of her when the bus 
braked.  He thought it was unlikely that she suffered a cuff tear in the accident.  
He admitted that the mechanism of the injury was very consistent with a cervical 
spine strain. 

 
17. [Bus Driver] testified at the hearing that she was stopped at a red 

light, but she also testified that the truck “flew” by on a yellow light.  She admitted 
that it helps to swing slightly to the left in order to make the sharp right turn onto 
C*. 

 
18. At hearing, [Sister] testified consistently with the testimony of 

claimant. 
 
19. Claimant has proven by a preponderance of the evidence that she 

suffered an injury on October 14, 2011, arising out of and in the course of her 
employment.  The preponderance of the evidence demonstrates that it is more 
likely that the bus was moving slowly forward at the time of the accident as the 
truck struck the mirror.  Claimant reached up and out to grab the partition and 
held on while the bus braked suddenly on three separate occasions.  *C 
confirmed that the top of the partition is above shoulder height.  Claimant likely 
suffered cervical spine strain and a rotator cuff tear during the accident.  
Claimant had a preexisting history of headaches, for which she had obtained 
treatment in the past.  Claimant, however, made a consistent report of increasing 
right shoulder and neck pain following the October 14 accident.  The trier-of-fact 
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is unpersuaded by respondents’ argument that claimant fabricated the injury due 
to the October 19 transfer of claimant to a different bus route.  Claimant had 
previously complained about [Bus Driver]’s driving and had requested the 
transfer.  As noted, the parties seem to have confused October 14, 2011, with a 
Friday.  The evidence included statements that claimant had returned to work for 
a couple of days before seeking medical treatment on October 19.  In any event, 
Dr. Richman confirmed that claimant would be able to perform her duties as a 
bus monitor even with a rotator cuff tear, although she would be unable to reach 
up and out with that injury.  Dr. Richman’s opinion that claimant did not suffer a 
shoulder injury in the accident is not persuasive because he did not have access 
to all of the pertinent medical records from October 19, 2011. 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-
301(1), C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 
844 (Colo. App. 2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo.App. 2001).  If an 
industrial injury aggravates, accelerates, or combines with a preexisting 
condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  Claimant must prove that an injury directly and proximately caused 
the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. 
Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder 
v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997.  Claimant must prove entitlement to benefits 
by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant 
or respondents.  Section 8-43-201, C.R.S.  A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 
197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an injury on October 14, 
2011, arising out of and in the course of her employment. 
 

2. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-
101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  
The parties stipulated that the insurer was liable for the medical treatment 
by St. Francis Medical Center, Memorial Hospital, Front Range 
Orthopedics, Memorial Radiology, and Physiotherapy Associates.   

3. The parties stipulated that claimant is entitled to TTD benefits 
commencing October 19, 2011.   TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-
105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995). 



 18 

 
ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for her work injury, including the bills of 
St. Francis Medical Center, Memorial Hospital, Front Range Orthopedics, 
Memorial Radiology, and Physiotherapy Associates.   

2. The insurer shall pay to claimant TTD benefits at the rate of $184.02 per 
week commencing October 19, 2011, and continuing thereafter until 
modified or terminated according to law. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your 
Petition to Review within twenty (20) days after mailing or service of the 
order, as indicated on certificate of mailing or service; otherwise, the 
Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of 
the Judge; and (2) That you mailed it to the above address for the Denver 
Office of Administrative Courts. For statutory reference, see section 8-43-
301(2), C.R.S. (as amended, SB09-070). For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 10, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-737-02 

ISSUES 

 Did the respondents prove by clear and convincing evidence that the 
DIME physician erred in finding the claimant is not at MMI? 
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 Are the respondents required to provide additional medical treatment to 
assist the claimant in attaining MMI? 

 Is the claimant entitled to an award of temporary total disability benefits as 
a result of the injury? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 
 

1. The respondents seek to overturn the determination of a Division-
sponsored independent medical examination (DIME) physician that the claimant 
has not reached maximum medical improvement (MMI).  The claimant seeks an 
award of temporary total disability benefits. 

2. The respondents admit that on April 10, 2011 the claimant 
sustained a compensable injury to her left upper extremity arising out of and in 
the course of her employment as a flight attendant.  (Respondents’ proposed 
Finding of Fact 3). 

3. This injury occurred when the claimant was flying from L* to D* and 
the aircraft encountered clear air turbulence.  The claimant held on to the aircraft 
with her right hand and reached out with her left hand in order to grab a 300 
pound meal cart that was in danger of tipping over and injuring a coworker.  The 
claimant credibly reported that this incident stretched her left arm and she felt the 
immediate onset of pain in her elbow and shoulder. 

4. On April 11, 2011 the claimant was treated by Michael Burke, M.D., 
at Concentra Medical Centers (Concentra) in Michigan.  The claimant reported 
pain on the left side of her neck and in her left elbow.   Dr. Burke noted 
decreased left hand grip strength and tenderness over the left epicondyle.  He 
diagnosed a left elbow contusion and “sprain and strains of the elbow and 
forearm.”  (Respondents’ Exhibit A p. 4). 

5. On April 13, 2011, Juan Miranda-Seijo, M.D., examined the 
claimant at Concentra in Denver.  Dr. Miranda-Seijo noted reduced flexion of the 
left elbow and tenderness over the left lateral epicondyle.  He diagnosed strains 
of the left elbow and shoulder, applied a posterior splint and referred the claimant 
to Craig Davis, M.D. for an orthopedic evaluation.  (Respondents’ Exhibit A pp. 4-
5). 

6. On April 18, 2011, the claimant underwent an MRI of the left elbow.  
The radiologist’s impression was mild common extensor tendinopathy.  
Otherwise the MRI was normal .  A left shoulder MRI was also performed on April 
18, 2011. 
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7. On April 19, 2011, Dr. Davis evaluated the claimant.  Dr. Davis 
determined that the shoulder MRI revealed AC joint arthrosis and a partial tear of 
the subscapularis.  He also noted that the left elbow MRI revealed “tendinopathy 
of the extensor origin at the lateral epicondyle.”  His impressions were left 
shoulder and elbow strains and possible stretch injury of the left brachial plexus.  
Dr. Davis recommended physical therapy, use of a sling for approximately two 
weeks, ice, heat, Flexeril and Vicodin as needed.  He recommended no use of 
the left arm.  (Respondents’ Exhibit A p. 5). 

8. On May 3, 2011 the claimant underwent a physical therapy (PT) 
evaluation.  The therapist recorded the claimant was “not working secondary to 
dysfunction.”  The therapist noted severe elbow, shoulder and cervical spine 
range of motion deficits.   

9. On May 17, 2011 Dr. Davis performed two steroid injections into 
the claimant’s left elbow.  The claimant later advised DIME physician that these 
injections were helpful for about two weeks and allowed her to begin PT.  
(Respondents’ Exhibit A pp. 5-6).  

10. On May 18, 2011 Jon Sacha, M.D., examined the claimant on 
referral from Dr. Miranda-Seijo and Dr. Davis.  The claimant reported symptoms 
of left lateral elbow pain, neck and left arm pain with numbness and tingling down 
the left arm and pain in the anterior shoulder.  Dr. Sacha noted the claimant 
underwent an elbow MRI that showed “mild lateral epicondylitis” and had recent 
elbow injections that provided the claimant “no short-term relief and no lasting 
relief.”  On physical examination Dr. Sacha noted tenderness over the lateral 
epicondyle and a positive “tennis elbow test.”  His impressions included elbow 
strain with some evidence of residual lateral epicondylitis, shoulder strain with 
minimal findings, and a history of cervical fusion with ongoing pain (not work 
related).  Dr. Sacha stated that the findings at the elbow and shoulder were 
“minimal” and that the claimant shoulder symptoms were “nonphysiologic” and 
“way out of proportion” to the findings.  Dr. Sacha opined the claimant was “a 
very high risk of delayed recovery.” He recommended that the claimant not 
undergo any surgery or more aggressive treatment from Dr. Davis.  The only 
additional treatment recommended by Dr. Sacha was a possible corticosteroid 
shoulder injection and four to six “chiro and acupuncture” visits for symptom 
control.   

11. After Dr. Sacha issued the May 18, 2011 report the claimant wrote 
a letter to him.  Apparently the claimant was critical Dr. Sacha’s report and 
evaluation. 

12. On June 8, 2011 Dr. Sacha authored a “Special Report” in which he 
responded to the claimant’s criticisms.  Dr. Sacha stated that he was not 
changing his opinion despite the claimant’s remarks and that he considered her 
letter and unwillingness to return to him as “typical signs” that the claimant was 
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“playing the system.”  Dr. Sacha recommended the claimant be returned to work 
at full duty and that the case be closed with no impairment. 

13. On August 9, 2011 the claimant underwent a functional capacities 
evaluation (FCE).  The examiner reported the claimant is able to work at the 
light-medium physical demand level for 8 hours per day.  Her leg lift capability 
was 30 pounds, her shoulder lift capability was 25 pounds and overhead left 
capability was 25 pounds.  The examiner stated the claimant exhibited 
“symptom/disability exaggeration behavior criteria.”  According to the report this 
means the claimant exhibited pain behavior and symptoms “out of proportion” to 
her “medical impairment and movement patters observed mainly by distraction.”  
The claimant passed only 29 of 48 validity criteria suggesting “poor effort and 
borderline FCE results.”  The examiner noted that failed validity criteria are 
“thought to represent a voluntary effort to demonstrate a greater level of disability 
than is actually present, the motivation of which is unknown.” 

14. The claimant returned to Dr. Davis on August 17, 2011 and 
reported that the FCE had aggravated her elbow symptoms.  She requested 
another set of injections.  Dr. Davis noted that the prior injections “apparently 
helped quite a bit.”  On examination Dr. Davis noted some skin lightening and fat 
atrophy around the lateral epicondyle.  He stated that these conditions resulted 
from the prior injections and expressed concern to the claimant about performing 
additional injections.  However, he agreed to perform another set of injections 
with lidocaine and Depo-Medrol. 

15. Scott Primack, D.O., examined the claimant on August 24, 2011.  
Dr. Primack reviewed the claimant’s medical records, the results of the FCE and 
the MRI of the left shoulder.  He noted the claimant still had pain and had 
undergone elbow injections by Dr. Davis.  Dr. Primack diagnosed a partial 
thickness tear of the subscapularis although he remarked her “total exam is not 
necessarily consistent with the subscapularis tear.”  Dr. Primack opined the 
claimant was “safe to return to the essential functions of her job” despite her 
pain.  He recommended maintenance care of 8 sessions of physical therapy and 
stated that no further treatment was necessary.  Finally, Dr. Primack assessed 
an impairment of 4 percent of the left upper extremity based on the subscapularis 
tear. 

16. On August 24, 2011 Dr. Miranda-Seijo saw the claimant and 
agreed with Dr. Primack that she had reached MMI on that date.  Dr. Miranda-
Seijo ordered 6 session of PT as “maintenance specific to transitioning to full 
duty.”  (Respondents’ Exhibit A p. 10). 

17. In her position statement the claimant represents that the 
respondents filed a Final Admission of Liability (FAL) based on Dr. Primack’s 
report.  Apparently this FAL admitted the claimant reached MMI on August 24, 
2011 as determined by Dr. Primack and Dr. Miranda-Seijo and admitted liability 
for permanent partial disability benefits based on the 4 percent upper extremity 
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rating.  Although the FAL was not offered as evidence, the ALJ infers from other 
information and evidence contained in the record that the respondents filed the 
FAL and consequently triggered DIME process.  See § 8-42-107.2(2)(a)(I)(A), 
C.R.S.  The record establishes that in January 2012 the case proceeded to a 
DIME performed by Douglas Scott, M.D.  The respondents’ filed the current 
application for hearing and are seeking to overcome Dr. Davis’s DIME opinion 
concerning MMI.  In so doing the respondents implicitly admit that they filed an 
FAL and that a DIME was legally conducted in response to the FAL.  Moreover 
the Division IME Examiner’s Sheet states the “previous physician’s rating” was 
“4% UE.”  This statement corresponds to Dr. Primack’s August 24, 2011 upper 
extremity rating.   

18. On September 16, 2011 the claimant reported to the Swedish 
Medical Center emergency room complaining that she injured her left elbow in 
PT.  The claimant was prescribed Dilaudid for her pain. 

19. On September 20, 2011 the claimant returned to Dr. Miranda-Seijo.  
The claimant reported that she reinjured the left elbow while lifting a 5-pound 
dumbbell in PT.  Dr. Miranda-Seijo noted elbow pain on pronation and supination 
and referred the claimant for another MRI.  (Respondents’ Exhibit A p. 11) 

20. On September 28, 2011 the claimant underwent a second MRI of 
the left elbow.  The radiologist’s impressions were “mild edema within the 
extensor carpi radialis longus muscle compatible with strain” and “slight 
progression of common extensor tendinopathy with new shallow partial interstitial 
tearing.”  This MRI was read in comparison to the MRI conducted on April 18, 
2011. 

21. On September 30, 2011 Dr. Miranda-Seijo reviewed the MRI 
results and considered them essentially unchanged.  He referred the claimant to 
Dr. Davis for an opinion of whether the claim should be “reopened” for additional 
treatment.  On October 5, 2011 Dr. Miranda-Seijo noted that Dr. Davis had seen 
the claimant and recommended against surgery.  Dr. Davis also opined the 
claimant remained at MMI.  (Respondents’ Exhibit A p. 11). 

22. On January 10, 2012 the claimant was examined by Edmund 
Rowland, M.D.  The claimant reported severe pain in the left lateral elbow 
making it difficult for her to perform normal daily activities including dressing.  On 
examination Dr. Rowland noted severe pain in the left lateral epicondyle.  He 
diagnosed left “lateral epicondylitis/tennis elbow” and noted that the diagnosis 
was consistent the MRI findings.  Dr. Rowland stated that 90 percent of persons 
with this diagnosis are asymptomatic without treatment in 12 months, but opined 
the claimant “seems to be falling into the 10 percent that ends up with persistent 
symptoms.”  Dr. Rowland stated the claimant could be a candidate for the “Topaz 
Procedure” (microdebridement) or platelet rich plasma (PRP) injections.  He 
noted that early studies on PRP injections are “showing promise.”  The claimant 
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indicated a desire to investigate PRP injections and he suggested a consultation 
with Karen Knight, M.D. 

23. On January 16, 2012, Dr. Douglas Scott, performed a DIME.  Dr. 
Scott issued a written report dated January 24, 2012.  In connection with this 
report he took a history from the claimant, performed a physical examination and 
reviewed medical records.   

24. By way of history the claimant reported to Dr. Scott that when she 
grabbed the meal cart she “strained” her left arm and immediately felt “burning 
pain in her left elbow.” She advised Dr. Scott that her current symptoms include 
“pain particularly with gripping or lifting weights” and “difficulty grasping anything 
and/or lifting weights with her left hand with her elbow at greater than 45 degrees 
of flexion or her left shoulder at greater than 45 degrees of abduction or flexion.”  
Dr. Scott noted the claimant’s last day of work was April 10, 2011 and she has 
not been able to return to work because “she has had work restrictions and 
limitations for her work activity and she cannot fly.”  

25. On examination Dr. Scott noted tenderness of the left lateral elbow 
over the epicondyle and that resisted left elbow extension was painful.  Dr. Scott 
rendered a diagnosis of “lateral epicondylitis versus common extensor 
tendinopathy.”  Dr. Scott opined the claimant “is not at maximum medical 
improvement, and all possible treatments to resolve her condition have not been 
attempted.”  Dr. Scott recommended the claimant be referred to Dr. Knight for 
consideration of the PRP injection procedure.  In connection with this 
recommendation Dr. Scott noted the Colorado Medical Treatment Guidelines for 
Cumulative Trauma Conditions (MTG) state there is “good evidence for patients 
with symptoms lasting six months or more, [that] platelet rich plasma injections 
result in better pain and functional outcomes after 1 year than steroid injections.” 

26. Dr. Scott observed that under the MTG “lateral epicondylitis” has 
various names including “tennis elbow” and “tendinopathy of the common 
extensor origin.”  He further noted that the MTG state that there is “strong 
evidence that steroid injections decreases [sic] pain in the first few weeks, but 
has [sic] a worse outcome at 52 weeks that physical therapy or more 
conservative therapy such as bracing, platelet rich plasma injections, heat or cold 
therapy, and change in activities.” 

27. Dr. Scott testified at the hearing.  Dr. Scott is board certified in 
occupational medicine and is level II accredited.  Dr. Scott testified that the 
statutory definition of MMI does not require that “all possible treatment” be 
attempted prior to the date of MMI.  Dr. Scott stated that he does not know if 
there is recent scientific evidence that platelet rich plasma injections are “good 
medicine” for patients with lateral epicondylitis.  He also agreed that platelet rich 
plasma injections could be considered a form of “maintenance treatment” if they 
did not result in any functional improvement.  Dr. Scott stated that assuming Dr. 
Davis properly performed a steroid injection with anesthetic and that the claimant 
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did not get a diagnostic response there is no objective basis to assume the 
claimant will improve with platelet rich plasma injections.  

28. Dr. Scott testified that he does not personally know the theoretical 
basis for performing PRP injections, and does not perform such injections 
himself.  He emphasized that he did not specifically recommend PRP injections, 
only that the claimant be referred for consideration of the injections.  He testified 
that if the claimant’s authorized treating physicians recommend the plasma rich 
platelet injections he does not disagree with their recommendation and believes 
the treatments could improve her condition.  Dr. Scott stated that nothing he had 
seen since the DIME changed his opinion that the claimant is not at MMI. 

29. On March 12, 2012 the claimant returned to Dr. Davis for 
examination.  Dr. Davis noted the claimant was extremely tender around the 
lateral epicondyle and also at the posterolateral joint line.  Dr. Davis noted the 
claimant continues to suffer with “significant problems at her lateral elbow.”  He 
agreed with Dr. Rowland that it “would be reasonable to try PRP injection or two 
at the lateral epicondyle.” 

30. On May 15, 2012 the claimant returned to Dr. Primack for a 
“Comprehensive Consultation/ Medical Review.”  Dr. Primack performed a 
physical examination, reviewed the claimant’s medical records since his last 
examination, and administered a psychological test known as the Battery for 
Health Improvement-II (BHI).  Dr. Primack noted the claimant completed the BHI 
in a valid manner and that the “profile suggested a remarkably stoic individual 
who is enduring and objective medical condition that produces a localized pattern 
of severe and intolerable pain.”  However, the test also indicated there may be an 
element of somatoform disorder and that psychological treatment for pain 
management should be considered. 

31. Dr. Primack stated the claimant had undergone “all possible 
treatments” when he saw her in August 2011 and he believed she was at MMI at 
that time.  However, he opined the claimant demonstrated “further pathology” on 
the September 28, 2011 MRI and was no longer at MMI as of that date.  Dr. 
Primack opined that the claimant does not require a Topaz procedure.  However 
he also opined that the claimant might consider and be evaluated for PRP 
injections.  Dr. Primack stated the PRP injections should not be performed until 
after the claimant has an examination to rule out complex regional pain 
syndrome (CRPS) and undergoes formal psychometric testing.   

32. The respondents failed to prove it is highly probable and free from 
serious doubt that the DIME physician, Dr. Scott, was incorrect in finding that the 
claimant has not reached MMI.   

33. The ALJ credits the opinion of Dr. Scott that the claimant is not at 
MMI.  Dr. Scott persuasively explained that he believes the claimant should be 
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evaluated for PRP injections and that he would agree with performance of the 
injections if recommended by the treating physicians.   

34. Dr. Scott’s opinion that the claimant should be evaluated for and 
treated with PRP if agreed to by treating physicians is significantly corroborated 
by Dr. Primack.  Dr. Primack, who originally placed the claimant at MMI in August 
2011, opined the claimant was no longer at MMI as of the September 2011 MRI.  
Dr. Primack has now endorsed consideration of the PRP procedure provided the 
claimant is first evaluated for CRPS and undergoes an appropriate psychological 
evaluation.   

35. Dr. Scott’s opinion is also supported by that of Dr. Rowland.  Dr. 
Rowland noted that the claimant appears to be one of the 10 percent of persons 
who develops persistent symptoms of lateral epicondylitis.  Dr. Rowland 
considered the claimant an appropriate candidate for PRP and referred the 
claimant to Dr. Knight for consultation concerning this procedure.   

36. Dr. Scott’s opinion is further corroborated by Dr. Davis’s most 
recent opinion.  Dr. Davis agrees with Dr. Rowland that in light of the claimant’s 
ongoing symptoms it would be reasonable to attempt PRP injections. 

37. The ALJ infers from the opinions of Dr. Scott, Dr. Primack, Dr. 
Rowland and Dr. Davis that each believes evaluation of the claimant for PRP is 
an avenue of medical investigation that offers a reasonable prospect for 
suggesting a course of treatment (PRP) to reduce the claimant’s pain and 
thereby improve her degraded function.   

38. Although Dr. Miranda-Seijo opined the claimant reached MMI on 
August 24, 2011, he has not offered any opinion concerning the propriety of the 
proposed PRP procedure.  The ALJ finds that Dr. Miranda-Seijo’s opinions do 
not establish it is highly probable that the DIME physician’s opinion concerning 
MMI is erroneous. 

39. Similarly, the opinions of Dr. Sacha do not establish it is highly 
probable that the DIME physician’s opinion concerning MMI is erroneous.  Dr. 
Sacha has not directly commented on the propriety of performing the PRP 
procedure.  To the extent Dr. Sacha’s opinion could be read as suggesting the 
claimant does not need additional treatment because she is falsely reporting her 
symptoms to “play the system,” the ALJ is not persuaded.  Although the claimant 
may be exaggerating her symptoms to some degree, the MRI reports establish 
the claimant has pathology consistent with lateral epicondylitis.  Further, the 
claimant gave “valid” answers on the BHI and her profile was consistent with a 
stoic person experiencing an objective condition resulting is severe and 
intolerable pain.   

CONCLUSIONS OF LAW 
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Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  Except as noted below, 
the claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

OVERCOMING DIME ON MMI 

The respondents contend that they have overcome the DIME physician’s 
opinion that the claimant is not at MMI.  They reason that Dr. Scott “misapplied 
the legal standard” of MMI because the mere existence of possible treatments 
does not rule out the existence of MMI.  The respondents further contend there is 
“no credible evidence that PRP” injections can reasonably be expected to 
improve the claimant’s condition.  The ALJ disagrees with the respondents’ 
arguments. 

MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  Section 8-40-
201(11.5), C.R.S.  A DIME physician’s finding that a party has or has not reached 
MMI is binding on the parties unless overcome by clear and convincing evidence.  
Section 8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 
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128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim 
Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination of MMI 
requires the DIME physician to assess, as a matter of diagnosis, whether various 
components of the claimant’s medical condition are causally related to the 
industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).  A finding that the claimant needs additional medical treatment to 
improve her injury-related medical condition by reducing pain or improving 
function is inconsistent with a finding of MMI.  MGM Supply Co. v. Industrial 
Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial 
Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. National By-
Products, Inc., W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).  Similarly, a finding 
that additional diagnostic procedures offer a reasonable prospect for defining the 
claimant’s condition or suggesting further treatment is inconsistent with a finding 
of MMI.  Abeyta v. WW Construction Management, W.C. No. 4-356-512 (I.C.A.O. 
May 20, 2004); Hatch v. John H. Garland Co., W.C. No. 4-638-712 (I.C.A.O. 
August 11, 2000).  Thus, a DIME physician’s findings concerning the diagnosis of 
a medical condition, the cause of that condition, and the need for specific 
treatments or diagnostic procedures to evaluate the condition are inherent 
elements of determining MMI.  Therefore, the DIME physician’s opinions on 
these issues are binding unless overcome by clear and convincing evidence.  
See Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). 

 
The party seeking to overcome the DIME physician’s finding regarding 

MMI bears the burden of proof by clear and convincing evidence.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, supra.  Clear and convincing 
evidence is that quantum and quality of evidence which renders a factual 
proposition highly probable and free from serious or substantial doubt.  Thus, the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician’s finding concerning MMI is incorrect.  Where 
the evidence is subject to conflicting inferences a mere difference of opinion 
between qualified medical experts does not necessarily rise to the level of clear 
and convincing evidence.  Rather it is the province of the ALJ to assess the 
weight to be assigned conflicting medical opinions on the issue of MMI.  Oates v. 
Vortex Industries, WC 4-712-812 (ICAO November 21, 2008).  The ultimate 
question of whether the party challenging the DIME physician’s finding of MMI 
has overcome it by clear and convincing evidence is one of fact for the ALJ.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  

 
As determined in Findings of Fact 32 through 39, the respondents failed to 

prove by clear and convincing evidence that the DIME physician erred in 
determining the claimant has not reached MMI.  The ALJ credits the opinion of 
the DIME physician, Dr. Scott, that the claimant should undergo evaluation for 
the performance of PRP injections before being placed at MMI.  The ALJ infers 
from Dr. Scott’s report and testimony that he believes such an evaluation may 
lead to treatment that offers a reasonable prospect for relieving the claimant’s 
ongoing pain and consequently improving her function.  To the extent that Dr. 
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Scott initially misstated the legal test for MMI, the misstatement is a factor 
relevant to his credibility.  Considering the totality of the evidence the ALJ has 
concluded that the misstatement, which was later corrected, is not so important 
that it discredits Dr. Scott’s overall opinion concerning the need for additional 
evaluation and treatment prior to MMI.  Moreover, as determined in Findings of 
Fact 34 through 36, Dr. Scott’s opinion concerning MMI is largely corroborated by 
the opinions of Dr. Primack, Dr. Rowland and Dr. Davis.  To the extent that Dr. 
Miranda-Seijo and Dr. Sacha have offered conflicting opinions, the ALJ does not 
find them persuasive and they do not amount to clear and convincing evidence to 
overcome the DIME physician’s opinion.  (Findings of Fact 38 and 39). 

 
The claimant has not reached MMI.  The insurer shall provide additional 

medical evaluations and treatments that are reasonable and necessary for the 
claimant to reach MMI.   

 
TEMPORARY TOTAL DISABLITY BENEFITS 

 
The parties are ordered to set an additional hearing before the 

undersigned ALJ on the issue of temporary total disability (TTD) benefits.  The 
ALJ is unable to ascertain from the record whether the respondents ever 
admitted liability for TTD benefits, and if so, on what legal grounds they 
terminated TTD.  In this regard the ALJ notes the record suggests at least two 
potential bases for terminating TTD benefits including that the claimant was 
released to regular employment by an ATP and that the claimant reached MMI.  
See § 8-42-105(3)(a) and (c), C.R.S.  Of course, the respondents may never 
have admitted for TTD benefits and a completely different factual inquiry and 
legal analysis would apply to the request for TTD benefits.  Clarification of these 
factual questions is necessary to the proper assignment of the burden of proof 
and determination of the parties’ respective  factual and legal positions relative to 
the issue of TTD.  The parties may of course elect to submit stipulations in lieu of 
another hearing.  The order to conduct an additional hearing is entered pursuant 
to § 8-43-207(1)(j), C.R.S. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The insurer shall provide reasonable and necessary medical 
evaluations and treatment to bring the claimant to MMI. 

2. The parties shall set a hearing before the undersigned ALJ for the 
purpose of presenting clarifying the issues and evidence pertaining to the issue 
of temporary total disability benefits.  The hearing shall be set to occur within 60 
days of the date this order is distributed to the parties.  The claimant’s counsel 
shall be responsible for setting the hearing.  The parties may engage in discovery 
under WCRP 9. 
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3. Issues not resolved by this order are reserved for future 
determination. 

DATED: September 11, 2012 

David P. Cain 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-804-690-01 

 
ISSUES 

The following issue was raised for consideration at hearing: 
 
Whether Claimant proved, by a preponderance of the evidence, 
that the medical treatment consisting of a trial for spinal cord 
stimulator and, if successful, final implantation of a spinal cord 
stimulator recommended by Dr. Bennett  is reasonably necessary 
to cure and relieve the effects of the November 9, 2008 industrial 
injury. 
   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. The Claimant has worked for the Employer for 7 years and he is 
currently still working for the Employer.  The Claimant testified credibly that he 
did not have prior low back problems before his work injury nor has he had any 
subsequent injuries.  He was injured on November 9, 2008 performing duties 
related to stocking inventory.   

 
2. The Claimant testified credibly and very specifically as to the nature 

of the work he was performing on the date of his injury and there was no 
persuasive evidence presented to the contrary.  The Claimant and a co-worker 
were breaking down pallets and stocking large boxes of Christmas lights on 
shelves.  The Claimant and the co-worker would take the pallets out of storage 
with the pallet jacks and then break the pallets down.  He then climbed up and 
down a 16-foot ladder lifting heavy boxes of Christmas lights placing the boxes 
on the shelves.  This work involved bending, squatting, kneeling, passing 
packages, reaching, pulling, pushing, lifting and twisting.  After performing this 
work for about 2 hours during his shift, the Claimant’s noticed he was 
experiencing significant back pain.  He continued to work for a little while longer 
but the back pain was getting worse and he started to feel a sharp stabbing pain 
in his groin.   The Claimant sat down for a little while, then he went to talk to a 
manger to report the injury and then he went to the emergency room for the pain.  
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The Claimant testified credibly that since the date of the incident, he has not 
been pain free.  He cannot trace his current pain symptoms to anything other 
than the work activities he was performing on November 9, 2008.  The 
Claimant’s testimony on these issues is consistent with the treating medical 
records, uncontroverted by any persuasive witness testimony or documentary 
evidence, and is found as fact.   

 
3. The Claimant went to Swedish Medical Center emergency room on 

11/09/2009.  He reported that he had an onset of back pain “this afternoon and it 
is still present and worsening.”  The history stated “the patient has had similar 
symptoms previously. They were milder.” (Respondent’s Exhibit N, p. 48).  On 
cross-examination, the Claimant clarified that when he had the symptoms 
“previously” he meant that they started earlier that same day, but then they got 
worse.  He was not referring to similar symptoms prior to the date of injury.  This 
testimony explaining the history the Claimant gave to the medical providers was 
credible.  The mechanism of injury the Claimant reported to the providers at 
Swedish was “lifting heavy boxes, moving” (Respondent’s Exhibit N, p. 48).   

 
4.  The Claimant had an MRI of the lower spine without contrast on 

January 9, 2009.  Dr. Brian Burke interpreted the MRI and opined that there was 
“no significant disc disease or central canal stenosis” and only “mild foraminal 
narrowing is identified at the L5/S1 level due to mild facet degenerative changes” 
(Respondent’s Exhibit M, p. 47).    

 
5. On May 13, 2009, the Claimant was evaluated by Dr. *R Pushak at 

Panorama Orthopedics and Spine Center at the request of the Claimant’s then 
treating physician Dr. Charles Goldstein.  At this evaluation, the Claimant’s chief 
complaint was “low back pain and burning in both thighs” (Respondent’s Exhibit 
K, p. 42).  Dr. Pushak reviewed the Claimant’s imaging and conducted a physical 
exam and concluded that the Claimant “has an absolutely normal neurologic 
exam.  He has normal reflexes and strength.  His MRI scan is quite impressive 
for how normal it looks.  There are well hydrated disks, no evidence of even age 
appropriate degenerative changes, no arthritic changes, no disk herniations, 
absolutely no stenosis….Regarding the dysesthetic pains into the thighs and pain 
into his testicular area, I am at a complete loss for what the source of this is.” 
(Respondent’s Exhibit K, p. 43-44).   

 
6. On May 19, 2009, the Claimant underwent a hernia sonogram at 

Exempla Lutheran Medical Center and Dr. Jeffrey Weingardt determined that the 
Claimant had a “negative bilateral inguinal hernia ultrasound examination” with 
no evidence of right or left direct or indirect hernia detected (Respondent’s 
Exhibit L, p. 41).   

 
7. On June 23, 2009, the Claimant then had an EMG at 

Neurospecialty Associates, PC and the results of the Needle EMG Examination 
were normal across the board (Respondent’s Exhibit H, p. 36).   
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8. The Claimant had a follow up office visit with Dr. Phillip Engen at 

Advanced Pain Therapeutics on July 1, 2009.  Dr. Engen noted that the Claimant 
returned after a month with persistent pain although the Claimant did report 
temporary relief of his symptoms of genitofemoral and ilial neuralgia with nerve 
blocks that had been performed bilaterally at the last visit.  Dr. Engen performed 
a repeat ilioinguinal genitofemoral nerve block and recommended facet blocks at 
L5-S1. 

 
9. Dr. Richard K. Heppe, a urologist, also evaluated the Claimant.  On 

August 17, 2009, Dr. Heppe noted that the Claimant was “in his previous state of 
good health when he was moving boxes about 9 months ago.  He developed 
burning pain on the inside of the right thigh, right hip pain and pain in the 
suprapubic area in the midline.  These complaints have persisted although they 
are significantly improved on Lyrica.”  Dr. Heppe found nothing unusual on 
physical examination and opined that he suspected that the Claimant “has a 
nerve entrapment syndrome which is causing his discomfort.” Dr. Heppe 
recommended a pelvic MRI (Respondent’s Exhibit G, pp. 32-33).   

 
10. The Claimant continued to see various doctors and providers for 

evaluations and treatment, including injections, acupuncture, rehabilitation and 
physical therapy and prescriptions for medication.  In spite of ongoing 
conservative care, the Claimant’s symptoms persisted.  He has missed a great 
deal of work due to his continued symptoms. 

  
11. After some initial evaluations, the Claimant’s primary medical 

providers have been Dr. Joshua N. Renkin of Neurospecialty Associates, PC and 
later, Dr. Daniel S. Bennett of Integrative Treatment Centers (upon Dr. Renkin’s 
referral of November 29, 2011, see Claimant’s Exhibit 3).   

 
12. Back on August 20, 2009, the adjuster asked Dr. Renkin “what 

medical condition explains the complaints?” and “Please explain how this 
condition is causally related to the described mechanism of injury?”  He 
responded that he was requesting additional testing in order to try to ascertain 
the medical condition and he further noted that although the complaints were 
“temporally related” he was not sure of a causal relationship at that time and that 
was also why he was requesting some additional testing to try to determine this 
(Respondents’ Exhibit L, p. 46).  By November and December of 2011 Dr. 
Renkin noted that the Claimant’s symptoms of burning pain from his low back, 
buttock into his hip and groin as well as around his anus remained the same and 
the pain has been disruptive to the Claimant’s sleep and ability to work.  Dr. 
Renkin assessed the Claimant with unspecified neuralgia, neuritis, and 
radiculitis, unspecified thoracic or lumbosacral neuritis or radiculitis, unspecified 
sleep disturbance and degeneration of cervical intervertebral disc (Claimant’s 
Exhibit 3).  As of April 25, 2012, Dr. Renkin opined that he agreed with Dr. 
Bennett’s recommendation for a spinal stimulator for intractable neuralgic pain.  
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Dr. Renkin further opined that this is a medically appropriate and medically 
necessary treatment since the Claimant’s pain has not responded appropriately 
to other medications (Claimant’s Exhibit 3).   

 
13. Dr. Daniel Bennett first examined and evaluated the Claimant on 

December 20, 2011.  Dr. Bennett noted a history of a work related injury that 
occurred while the Claimant was moving heavy Christmas boxes up and down a 
ladder.   At this point, the Claimant developed stabbing pain in the groin, pain in 
his low back and pain in his inner thighs.  In spite of conservative therapy 
including acupuncture, physical therapy, chiropractic, medication and facet 
blocks, the Claimant’s low back, inner thigh and anus/leg symptoms continue and 
the Claimant has had no long term benefit from any of the conservative 
treatment.  After examination and a review of medical records and MRI images, 
Dr. Bennett opined that the Claimant’s complaints pointed to a lumbosacral 
plexus involvement related to a psoas injury at L2/L3.  Dr. Bennett also noted an 
opioid dependency secondary to the primary diagnosis (Claimant’s Exhibit 2).  At 
a follow-up evaluation on January 12, 2012, Dr. Bennett opined that “the most 
probable cause of the lumbosacral plexopathy is a stretch injury at the 
thoracolumbar junction (or caudally) with involvement of the plexus as it transits 
the psoas.  At this point Dr. Bennett diagnosed the Claimant with lumbosacral 
plexopathy, lumbosacral myofascial pain complicating the first diagnosis, 
piriformis syndrome with pseudosciatica and opioid dependency secondary to the 
first diagnosis.  Dr. Bennett recommended a trial of spinal cord stimulation, and, if 
it significantly reduces his pain, then implantation of a permanent system and 
then weaning off medications (Claimant’s Exhibit 2).  Dr. Bennett noted that the 
Claimant would undergo a medical psychology evaluation, pain mapping and 
thoracic MRI prior to proceeding with the trial of spinal cord stimulation 
(Claimant’s Exhibit 2).  As of the Claimant’s April 24, 2012 visit with Dr. Bennett, 
Dr. Bennett found no changes in the Claimant’s baseline and had no changes to 
his previous recommendations (Claimant’s Exhibit 2).   

 
14. Dr. Douglas C. Scott, who is Board certified in Occupational 

Medicine, conducted an IME of the Claimant on March 29, 2011 and issued an 
April 21, 2011 written report on the physical examination as well as an extensive 
medical record review.  Dr. Scott reported a history of the Claimant’s problem as 
follows: 

 
Mr. Lundgren told me that his symptoms were related to an 

on-the-job injury which occurred on November 9, 2008.  He was 
working at Home Depot as an associate.  He was moving up and 
down a 16 foot staircase ladder carrying Christmas boxes, and felt 
acute stabbing pain in his left groin.  There was no specific accident 
and/or event.  He noted the stabbing pain when he was standing on 
the flat floor.  This was in the left inguinal region.  No bulge was 
noted.  His pain lasted for about ½ hour.  Then he began to notice 
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burning on the inside aspect of his right thigh, over the lower back 
and into both buttocks.   

 
(Respondent’s Exhibit A, p. 6) 
 
The Claimant reported to Dr. Scott that “his symptoms waxes and wanes. 

In the morning his symptoms are better, but at the end of the day they are worse.  
Some of his symptoms have actually increased” (Respondent’s Exhibit A, p. 16).  
Based upon his examination and review, Dr. Scott assess that the Claimant has 
symptoms of pain in the lower back and bilateral buttocks with intermittent 
tingling over the anal region along with tingling and/or burning sensation in the 
inner aspects of his thighs or lower buttocks with left groin pain, all with unknown 
etiology in spite of extensive diagnostic and therapeutic work up.  Dr. Scott found 
that the Claimant has no work-related diagnosis.   

 
15. Dr. Scott was asked to review the diagnoses of Dr. Bennett and to 

provide an opinion as to whether the diagnoses were related to the Claimant’s 
work injury and he provided his response in a January 31, 2012 written report.  In 
his written report, Dr. Scott opined that it is appropriate to question if he has L2, 
L3, or L4 nerve root radiculitis possibly due to a psoas injury which may also 
indicate piriformis stretch signs or lumbosacral myofascial reaction due to the 
radiculitis.  However, Dr. Scott was of the opinion that the Claimant “did not 
report a twisting injury with a heavy load in his hands” that could cause an 
annular tear.  Dr. Scott also opined that because the Claimant “did not report a 
kicking injury at work on November 9, 2008,” it is not probable that an injury to 
the psoas muscle, left or right, occurred on November 9, 2008 and therefore, he 
did not believe it was probable that Dr. Bennett’s diagnoses were related to 
Claimant’s claimed 11/9/2008 work injury (Respondents’ Exhibit A, pp. 1-4). 

 
16. Dr. Scott also testified at the hearing in general accord with his prior 

written reports.  Dr. Scott testified that it was his opinion that it is not probable 
that the Claimant’s current symptoms are related to the Claimant’s work.  Dr. 
Scott does not believe that there has been a work-related medical diagnosis.  Dr. 
Scott also does not believe that the Claimant told him about any specific accident 
or event during his initial interview with the Claimant, which Dr. Scott finds to be 
consistent with the medical records from Swedish Medical Center from 
November 9, 2008.  Dr. Scott testified that he believed that even if Dr. Bennett’s 
diagnosis of lumbosacral plexopathy might explain the back pain, it doesn’t 
explain the radiculopathy.  Also, even assuming that the Claimant had a psoas 
injury, Dr. Scott testified that he did not find that the Claimant described the type 
of activity at work that would result in a psoas injury.  In sum, Dr. Scott found no 
causal connection between the events of November 9, 2008 and the Claimant’s 
current symptoms.  He also did not believe that a spinal stimulator was 
necessary, although he conceded that it may be reasonable.  Dr. Scott also 
opined that the Treatment Guidelines for a spinal cord stimulator require a 
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diagnosis of a chronic pain generator and he did not find any such diagnosis in 
this case since he opined that there was no work related diagnosis.   

 
17. Dr. Scott’s understanding of the nature of the activities that the 

Claimant was performing on November 9, 2008 do not take into account all of the 
activities described credibly by the Claimant.  The Claimant’s treating physicians 
also have a longer and more involved and interactive treatment history with the 
Claimant and a better understanding of the nature of the Claimant’s symptoms 
and the mechanism of the injury that the Claimant suffered.  Therefore, the ALJ 
credits the opinions of the treating physicians Dr. Renkin and Dr. Bennett over 
the opinion of Dr. Scott.   

 
18. The Claimant testified that he is currently takes a significant amount 

of medication to alleviate his pain symptoms during the day and at night he also 
takes additional medications for pain and in order to sleep.  He wants to pursue 
Dr. Renkin’s recommendation for the spinal cord stimulator for relief of his pain 
symptoms and because he wants to stop taking all the medication.   

 
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Medical Benefits - Relatedness 

Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.  However, the right to workers' compensation benefits, including medical 
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benefits, arises only when an injured employee establishes by a preponderance 
of the evidence that the need for medical treatment was proximately caused by 
an injury arising out of and in the course of the employment. Section 8-41-
301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 
(Colo. App. 2000). The evidence must establish the causal connection with 
reasonable probability, but it need not establish it with reasonable medical 
certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 
491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 
124 Colo. 210, 236 P.2d 2993.  A causal connection may be established by 
circumstantial evidence and expert medical testimony is not necessarily required. 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); 
Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 
(1951).   

 
All results flowing proximately and naturally from an industrial injury are 

compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970). However, no compensability exists when a later accident or injury occurs 
as the direct result of an independent intervening cause. An unrelated medical 
problem may be considered an independent intervening cause even where an 
industrial injury impacts the treatment choices for the underlying medical 
condition.  Owens v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 
2002); Post Printing & Publishing Co. v. Erickson, 94 Colo. 382, 30 P.2d 327 
(1934).   
 

In order to prove causation, it is not necessary to establish that the 
industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 
However, where an industrial injury merely causes the discovery of the 
underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
Prior to November 9, 2008, when the Claimant was breaking down pallets 

and lifting heavy boxes up onto shelves, carrying boxes, going up and down a 16 
foot ladder, bending and twisting, the Claimant did not have any back pain 
whatsoever.  In fact, an MRI taken even after the injury was described as being 
remarkable for its lack of even age-appropriate degenerative changes.  On 
November 9, 2008, the Claimant’s job duties required him to break down pallets 
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and stock large boxes of Christmas lights on shelves.  The Claimant and his co-
worker would take the pallets out of storage with the pallet jacks and then break 
the pallets down.  He then climbed up and down a 16-foot ladder lifting heavy 
boxes of Christmas lights placing the boxes on the shelves.  This work involved 
bending, squatting, kneeling, passing packages, reaching, pulling, pushing, lifting 
and twisting.  After performing this work for about 2 hours during his shift, the 
Claimant’s noticed he was experiencing significant back pain and other 
symptoms that the Claimant continues to experience.   After that, the Claimant 
underwent extensive diagnostic testing and years of conservative treatment and 
nothing offered long-term relief from the pain symptoms that the Claimant has 
suffered ever since his work shift on November 9, 2008.  There was no 
persuasive evidence to establish any other reasonable cause for the 
commencement and duration of the Claimant’s symptoms.  After years of treating 
the Claimant, his treating physicians relate the Claimant’s current symptoms to 
the activities he was performing during his work shift on November 9, 2008.   

 
Medical Benefits - Reasonably Necessary 

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents 
may, nevertheless, challenge the reasonableness and necessity of current or 
newly requested treatment notwithstanding its position regarding previous 
medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment is reasonable and necessary 
is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals 
Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact 
finder would accept as adequate to support a conclusion without regard to the 
existence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411, 415 (Colo. App. 1995). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, 
health care practitioners are to use the Medical Treatment Guidelines referenced 
as Exhibits at W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the 
“Medical Treatment Guidelines”) when furnishing medical aid under the Workers’ 
Compensation Act.  The ALJ may also appropriately consider the Medical 
Treatment Guidelines as an evidentiary tool. Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO January 25, 2011).  However the ALJ is 
not required to grant or deny medical benefits based upon the Medical Treatment 
Guidelines.  *R v. Four Corners Health Care, W.C. 4-484-220 (ICAO April 27, 
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2009).  The Medical Treatment Guidelines are not definitive, but merely 
guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the 
evidence presented in a particular case.  Jones v. T.T.C. Illinois, Inc.,W.C. 4-503-
150 (ICAO May 5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 
06CA1053 (Colo. App. March 1, 2007)(not selected for official publication); Nunn 
v. United Airlines, W.C. 4-785-790 (ICAO September 9, 2011).   

The Claimant’s authorized treating physicians, Dr. Bennett and Dr. Renkin 
opined that the Claimant would benefit from a spinal stimulator for his refractory 
pain that has not responded appropriately to conservative treatment over a 
number of years.  Dr. Renkin opined that the spinal stimulator is medically 
appropriate and medically necessary at this stage in the Claimant’s treatment for 
intractable neuralgic pain.  Dr. Scott did not find this treatment to be necessary, 
but conceded that it may be reasonable.  The Claimant indicated that he is 
currently takes a significant amount of medication to alleviate his pain symptoms 
during the day and at night he also takes additional medications for pain and in 
order to sleep.  He wants to pursue Dr. Renkin’s recommendation for the spinal 
cord stimulator for relief of his pain symptoms and because he wants to stop 
taking all the medication.  The treatment recommended by Dr. Bennett and 
supported by Dr. Renkin is reasonable and necessary to treat the Claimant’s 
symptoms arising out of the work injury he suffered on November 9, 2008.   

 
ORDER 

 
 It is therefore ordered that: 
 

1. Respondents shall be liable for all authorized, reasonably 
necessary and related treatment rendered by Dr. Daniel Bennett and Dr. Joshua 
Renkin, or provided pursuant to appropriate referral, to cure and relieve the 
Claimant of the effects of the November 9, 2008 work injury.   

2. Respondents’ liability shall specifically include medical treatment 
consisting of the proposal of Dr. Bennett for a trial of spinal cord stimulation, and, 
if it significantly reduces his pain, then implantation of a permanent system and 
then weaning off medications.  Dr. Bennett noted that the Claimant would 
undergo a medical psychology evaluation, pain mapping and thoracic MRI prior 
to proceeding with the trial of spinal cord stimulation. 

 

3. All matters not determined herein are reserved for future 
determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
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Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 10, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-321 

ISSUES 

 1. Whether Claimant has reached Maximum Medical Improvement 
(MMI). 

 2. Whether Claimant has proven by a preponderance of the evidence 
that he is entitled to receive Temporary Total Disability (TTD) benefits for the 
period August 6, 2011 until terminated by statute. 

STIPULATIONS 

 The parties agreed to the following: 

1. Claimant suffered a compensable industrial injury on August 5, 
2011. 

2. Claimant earned an Average Weekly Wage (AWW) of $451.00. 

FINDINGS OF FACT 

 1. Claimant is a 67 year old former laborer for Employer.  On August 
5, 2011 he suffered an admitted industrial injury to his right leg during the course 
and scope of his employment with Employer.  He has not worked for Employer 
since the date of the incident. 

 2. Claimant was directed to Concentra Medical Centers for treatment.  
He visited six separate physicians at Concentra between August 8, 2011 and 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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April 13, 2012.  Claimant was also referred to John J. Aschberger, M.D. at 
American Medical Specialists, a separate branch of Concentra, for a 
consultation.  Dr. Aschberger evaluated Claimant on eight separate occasions 
between August 25, 2011 and the date of the hearing in this matter.  As a referral 
from Claimant’s primary treating provider, Dr. Aschberger was an Authorized 
Treating Physician (ATP). 

 3. On August 25, 2011 Claimant visited Dr. Aschberger for an initial 
evaluation.  Dr. Aschberger diagnosed Claimant with a contusion of the right 
lateral thigh with lower back pain that radiated into his lower extremities.  
Claimant also had a spondylolisthesis and symptoms of an L5-S1 distribution 
radiculopathy. 

 4. On October 14, 2011 Claimant visited Tanya M. Kern, M.D. for an 
evaluation.  Dr. Kern noted that Claimant’s lower back pain had resolved two 
days earlier but he reported mid-thoracic pain that had developed as a result of 
physical therapy exercises.  She determined that Claimant’s lumbar strain and 
radiculopathy had resolved but diagnosed the thoracic strain as a new injury from 
physical therapy. 

 5. On November 4, 2011 Dr. Kern released Claimant to full duty work.  
She remarked that Claimant’s pain was gone but he still reported weakness.  
Nevertheless, Claimant’s lumbar range of motion was within normal limits in all 
planes and physical testing did not reveal any abnormalities. 

 6. On January 31, 2012 Claimant returned to Dr. Aschberger for an 
examination.  Claimant reported that he was not suffering pain but experienced a 
sensation of recurrent weakness in the right leg with intermittent numbness at the 
lateral thigh.  During lumbar range of motion testing Claimant did not report pain 
and there were no lower extremity deficits on physical examination.  Dr. 
Aschberger thus concluded that based ““on the reported symptoms by [Claimant] 
and his physical examination findings, I feel there is no residual impairment from 
the original injury.”  Claimant thus reached MMI on January 31, 2012 for his 
August 5, 2011 industrial injury. 

 7. On February 27, 2012 Claimant returned to Dr. Aschberger for an 
examination.  He reported continued lower extremity weakness “without localized 
deficit on examination.”  Dr. Aschberger scheduled Claimant for electrodiagnostic 
testing “to rule out significant nerve compromise or radiculopathy.”  He remarked 
that Claimant remained at MMI.  However, if there were “significant findings 
warranting additional intervention” MMI would be reassessed. 

 8. Claimant’s electrodiagnostic testing was positive for “abnormal 
potentials” in the lower back.  On March 20, 2012 Dr. Aschberger noted that 
Claimant would return for repeat inclinometer measurements and an impairment 
determination.  However, Dr. Aschberger explained that Claimant did not require 
additional treatment and remained at MMI. 
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 9. Respondents subsequently provided Dr. Aschberger with a packet 
of medical records from Denver Health Medical Center that showed treatment for 
lower back pain prior to the August 5, 2011 industrial injury.  In a July 19, 2012 
letter to Respondents’ counsel, Dr. Aschberger stated that Claimant suffered an 
aggravation of his pre-existing degenerative spondylolisthesis on August 5, 2011.  
He determined that, if Claimant had a history of recurrent back pain, then 
Claimant had “maximized regarding his 08/05/11 injury and has had recurrent 
aggravations.”  Dr. Aschberger concluded that Claimant’s current symptoms are 
not related to “any aggravation that may have occurred on 08/05/11.” 

 10. On June 25, 2012 Claimant underwent an independent medical 
examination with Douglas C. Scott, M.D.  Claimant reported lower back pain.  
After reviewing Claimant’s medical records, Dr. Scott noted that Claimant had 
reported two years of lower back pain on October 22, 2009 and ongoing lower 
back pain on April 22, 2011.  He attributed Claimant’s lower back pain to a 
spondylolisthesis and multiple level degenerative disc disease.  Dr. Scott 
determined that on August 5, 2011 Claimant suffered a soft tissue contusion to 
his right thigh from being struck by a piece of machinery.  He concluded that 
Claimant reached MMI with no permanent impairment for his work-related right 
thigh soft tissue contusion by August 25, 2011. 

 11. Dr. Aschberger testified at the hearing in this matter.  He reiterated 
that Claimant reached MMI on January 31, 2012 with no permanent impairment.  
Dr. Aschberger explained that on August 5, 2011 Claimant suffered an 
aggravation of his pre-existing lower back condition.  However, the aggravation 
resolved by January 31, 2012. 

12. Claimant testified at the hearing in this matter.  He stated that his 
lower back symptoms improved while he was receiving medical treatment.  
However, his back symptoms increased while undergoing range of motion 
testing.  Claimant also explained that he continues to complain of weakness in 
his right leg that limits his walking to approximately 10 minutes. 

 13. The record reveals that Claimant reached MMI for his August 5, 
2011 industrial injury on January 31, 2012 with no permanent impairment.  ATP 
Dr. Aschberger stated that Claimant suffered an aggravation of his pre-existing 
degenerative spondylolisthesis on August 5, 2011.  However, Dr. Aschberger 
repeatedly remarked that the condition resolved by January 31, 2012 with no 
permanent impairment.  He also noted that Claimant’s current symptoms are not 
related to the aggravation that occurred on August 5, 2011.  Moreover, Dr. Scott 
determined that on August 5, 2011 Claimant suffered a soft tissue contusion to 
his right thigh from being struck by a piece of machinery.  He concluded that 
Claimant reached MMI with no permanent impairment for his work-related right 
thigh soft tissue contusion by August 25, 2011.  In contrast, Claimant explained 
that his back symptoms increased while undergoing range of motion testing.  
Claimant also commented that he continues to complain of weakness in his right 
leg that limits his walking to approximately 10 minutes.  Based on Dr. 
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Aschberger’s determination and status as an ATP, Claimant reached MMI on 
August 31, 2012.  Claimant’s testimony is insufficient to overcome Dr. 
Aschberger’s determination. 

 14. Claimant attained MMI on January 31, 2012.  He is thus entitled to 
TTD benefits for the period August 6, 2012 until January 31, 2012. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

4. To obtain TTD benefits, a claimant must establish a causal 
connection between a work-related injury and a subsequent wage loss.  §8-42-
103(1)(a), C.R.S.  To demonstrate entitlement to TTD benefits a claimant must 
prove that the industrial injury caused a disability lasting more than three work 
shifts, he left work as a result of the disability and the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  
The term “disability,” connotes two elements:  (1) medical incapacity evidenced 
by loss or restriction of bodily function; and (2) impairment of wage earning 
capacity as demonstrated by a claimant's inability to resume his prior work.  
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers from an 
impairment of earning capacity when he has a complete inability to work or there 
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are restrictions that impair his ability to effectively and properly perform his 
regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo.App. 
1998).  There is no statutory requirement that a claimant must present medical 
evidence from an attending physician to establish a physical disability.  See 
Lymbum v. Symbois Logic, 952 P.2d 831 (Colo. App. 1997).  Instead, a 
claimant’s testimony is sufficient to demonstrate a temporary “disability.”  Id.  
Section 8-42-105(3)(a), C.R.S. provides that TTD benefits shall continue until the 
employee reaches MMI. 

 
5. An ATP’s opinion regarding a claimant’s physical ability to return to 

work is dispositive unless the opinion is subject to conflicting inferences.  In Re 
Purser, W.C. No. 4-643-942 (ICAP, Apr. 4, 2007).  When an ATP’s opinion is 
subject to conflicting interpretations, the determination of whether a claimant has 
been medically released to regular employment is a question of fact for the ALJ.  
Id.; see Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. 
App. 2002) (reasoning that an ALJ may resolve ambiguities in an ATP’s finding of 
MMI without requiring the completion of a DIME).  Because an ATP’s 
determination of whether a claimant has reached MMI is a question of fact, an 
ALJ has discretion to resolve conflicts in the physician’s report.  In Re Purser, 
W.C. No. 4-643-942 (ICAP, Apr. 4, 2007); see Blue Mesa Forest v. Lopez, 928 
P.2d 831 (Colo. App. 1996) (determining that when the ATP issues conflicting 
opinions concerning MMI, the ALJ must resolve the conflict). 

 
6. As found, the record reveals that Claimant reached MMI for his 

August 5, 2011 industrial injury on January 31, 2012 with no permanent 
impairment.  ATP Dr. Aschberger stated that Claimant suffered an aggravation of 
his pre-existing degenerative spondylolisthesis on August 5, 2011.  However, Dr. 
Aschberger repeatedly remarked that the condition resolved by January 31, 2012 
with no permanent impairment.  He also noted that Claimant’s current symptoms 
are not related to the aggravation that occurred on August 5, 2011.  Moreover, 
Dr. Scott determined that on August 5, 2011 Claimant suffered a soft tissue 
contusion to his right thigh from being struck by a piece of machinery.  He 
concluded that Claimant reached MMI with no permanent impairment for his 
work-related right thigh soft tissue contusion by August 25, 2011.  In contrast, 
Claimant explained that his back symptoms increased while undergoing range of 
motion testing.  Claimant also commented that he continues to complain of 
weakness in his right leg that limits his walking to approximately 10 minutes.  
Based on Dr. Aschberger’s determination and status as an ATP, Claimant 
reached MMI on August 31, 2012.  Claimant’s testimony is insufficient to 
overcome Dr. Aschberger’s determination. 

 
7. As found, Claimant attained MMI on January 31, 2012.  He is thus 

entitled to TTD benefits for the period August 6, 2012 until January 31, 2012. 
   

 
ORDER 
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Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 
 

1. Claimant suffered a compensable industrial injury on August 5, 
2011. 

 
2. Claimant reached MMI on January 31, 2012. 
 
3. Claimant earned an Average Weekly Wage (AWW) of $451.00. 
 
4. Claimant shall receive TTD benefits for the period August 6, 2011 

until January 31, 2012. 
 
5. Any issues not resolved in this Order are reserved for future 

determination. 
 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 11, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-232-01 

PRELIMINARY MATTER 

 Claimant’s attorney attached Exhibit A, Department of Public Health and 
Environment, Rules Pertaining to Testing for Alcohol and Other Drugs effective 
03/02/09 to her position statement dated July 16, 2012.  By letter dated July 17, 
2012, Respondent’s attorney objected to Exhibit A as it was not entered into 
evidence at the hearing and is hearsay without foundation.  Claimant’s Exhibit A 
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is an official publication of rules published by the Department of Public Health 
and Environment, 5 CCR 1005-2.  The Judge finds it inherently reliable and takes 
judicial notice of the document.   

 

ISSUES 

1.      Compensability; 

2.       Medical benefits. 

 

FINDINGS OF FACT 

1. On November 2, 2011, Claimant was employed as an instructor 
and teaching assistant by Employer.  At that time, Claimant was also a graduate 
student of Employer.  Claimant’s job duties included acting as a teaching 
assistant for three other graduate students including *D, teaching, conducting 
recitation classes, working in the help lab, and grading homework assignments 
and exams. 

2.  On November 2, 2011, in the course of his employment as a 
teaching assistant for the calculus III class, Claimant was working at the 
mathematics building on Employer’s Boulder campus.  Claimant had returned to 
the mathematics building after regular hours to collect approximately 90 
homework assignments that he needed to grade. Claimant could grade papers 
anytime. 

3. On November 2, 2011, Claimant attended a meeting at the 
mathematics building in the late afternoon around 5:00 or 6:00 p.m.  After the 
meeting, Claimant went to a local restaurant with his colleague *D and two 
others.  While at the restaurant the four men shared two pitchers of beer. 

4. Shortly after 10:00 p.m., Claimant and *D left the restaurant and 
walked approximately 30 minutes back to the mathematics building.  Claimant 
walked through snow and ice, and his shoes became wet.  Claimant’s shoes 
were not new, and the tread was worn down in several places as shown in the 
police photos. 

5. Although Claimant had been drinking, *D did not notice him having 
any problems walking or balancing. 

6. Claimant had not intended to return to the mathematics building 
that night, but ultimately decided to do so in order to retrieve several weeks of 
homework assignments that he needed to grade as soon as possible.  *D 
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testified credibly that he encouraged Claimant to return to the math building to 
retrieve the papers and grade them before the next class. 

7. When Claimant and *D arrived at the mathematics building, the 
outside doors were locked.  Claimant used a special key card given to him by 
Employer in the event that he needed to enter the building outside of normal 
school hours. 

8. After entering the building, Claimant and *D went to the second 
floor so that Claimant could collect his bag that contained the homework 
assignments he needed to grade.  The two men then went to *D’s office on the 
third floor of the building to retrieve his bag. 

9. As Claimant and *D entered the main stairwell to exit the building, 
*D could still hear their wet shoes squeaking on the floor. 

10. The floors in the main stairwell are smooth, and become slippery 
when wet.  The edge of each step is covered with a smooth metal edge that can 
also be slippery.   *D testified credibly that the floor is slippery when wet and that 
he had previously slipped in this stairway. 

11.  The railing on the main staircase is approximately 3 feet, 2 inches 
high. Exh. D p 35. 

12.   The main stairwell is designed so that the stairs run around the 
exterior walls, leaving a large empty space in the middle that runs the height of 
the stairwell. 

13. Approximately three steps from the top of the stairs, Claimant 
slipped or tripped on the step when his sole caught the edge of the metal lip and 
he fell over the railing.  Claimant fell approximately 40 feet to the basement level 
sustaining serious injuries.  

14. While Claimant had consumed alcohol that evening, intoxication did 
not cause his accident.  The ALJ finds credible *D’s testimony as to Claimant’s 
ability to walk and balance in the time leading up to the fall. 

15. Claimant’s accident was the direct result of a combination of other 
factors including the moisture on his shoes, the lack of sufficient tread on those 
shoes, the smooth surface of the stairs, the smooth metal edges of the stairs, the 
height of the railing on the stairs, and the design of the main staircase which 
included an open space in the middle through which Claimant fell, unobstructed, 
from the third floor to the basement level. 

16. Officer Warwick-Diaz responded to the accident on November 2, 
2011 at approximately 11:00 p.m. and issued a report on or about November 3, 
2011 (Exh. D pp. 34-35).  In that report, Officer Warwick-Diaz stated that *D and 
Claimant “had gone to Old Chicago’s and had some alcohol.  He said [Claimant] 
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had had a couple of drinks.  He and [Claimant] walked back to the Mathematics 
building.  They had walked through some snow, so their shoes were wet.  They 
were on the third floor in the stairwell.  [Claimant] was walking in front of *D.  
[Claimant] was walking downstairs.  On the third step from the top landing, the 
center of [Claimant’s] outsole seemed to catch the edge of the step.  [Claimant] 
apparently tried to catch his balance on the guardrail, but he fell over the rail to 
the ground.” 

17. Officer Eric Edford prepared a report dated November 2, 2011.  In 
his report he stated, “At the police department, Officer Warwick-Diaz indicated 
that the witness stated that [Claimant’s] shoes were wet at the time of the fall.  I 
took [Claimant’s] shoes out of the bag where they were placed for safekeeping 
and took digital photographs of the shoes and the tread.” Exh. D p 36. 

18. Detective Paul Davis issued a report stating, “Moore stated on the 
night of the accident he and [Claimant] attended a Math department meeting 
called a slow pitch talk from approximately 1700 until 1800 hours.  *D stated that 
he and [Claimant] had pizza at a small social get together ager (sic) the talk.  *D 
stated that he, [Claimant] and two other Calculus Instructors took the Hop bus to 
the Pearls Street Mall and went to Old Chicago’s Restaurant.  *D stated that he 
and [Claimant] stayed at Old Chicago’s for approximately two hours.  During their 
stay at Old Chicago’s the four instructors consumed two pitchers of beer and 
appetizers.  *D stated that he and [Claimant] left the restaurant and walked back 
to the Math building.  *D stated that he and [Claimant] rode the elevator to the 
second floor and picked up [Claimant’s] bag.  [Claimant’s] bag was shoulder bag.  
*D stated that the bag sis (sic) not look very heavy and that [Claimant] wad (sis) 
not having trouble with the weight of the bag.  *D stated that he and [Claimant] 
that (sic) went to the third floor and picked up *D’s bag from his office.  *D stated 
that he and [Claimant] then left the third floor via the stairwell (#2).  *D stated that 
[Claimant] was ahead of *D by about five to six feet.  *D stated that he was still 
on the stair landing when [Claimant] began walking down the stairs.  *D stated 
that he was looking down at the stairs and he saw [Claimant] make a move 
toward the handrail.  *D stated that [Claimant’s] hands were out stretching to the 
handrail but he was not sure in (sic) [Claimant] tripped or slipped etc. on the 
stairs.  *D stated that [Claimant] went over the rail fell to the ground.” Exh D p. 
37. 

19. These police reports contain statements from interviews with *D 
shortly after the accident occurred and the incident and facts leading up to 
Claimant’s fall were fresh in *D’s mind.  The reports are consistent with *D’s 
statements that Claimant’s shoes were wet and that Claimant either slipped on 
the stairs or his shoe sole caught on the step causing Claimant to fall over the 
rail.  These statements of *D taken close to the time of the fall are the most 
persuasive facts supporting the ALJ’s findings that Claimant’s fall was caused by 
his slipping due to wet shoes or tripping on the step when his sole caught the 
edge of the metal lip. 
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20. Although Officer Edford testified that he did not notice water on the 
stairs or on Claimant’s shoes, he did not examine the areas or take photos until 
approximately 20-30 minutes after Claimant fell.  Officer Edford did not check 
*D’s shoes for moisture or touch the concrete to feel for moisture.  Additionally, 
Officer Edford was unable to make his shoe slip in the area of the stairs but it is 
noted that Officer Edford was wearing work boots with tread that were not wet. 

21. After being transported to Boulder Community Hospital, Claimant 
was treated by Sandra J. Taylor, M.D.  Dr. Taylor determined that Claimant had 
sustained multiple traumatic injuries, including many fractured bones all over his 
body, soft tissue damage, and hemorrhagic bleeding.  Claimant also developed 
cognitive issues as a result of his fall including impaired reflexes on his right side 
and aphasia. 

22. Claimant’s blood alcohol test at Boulder Community Hospital was 
.255 according to the testimony of Brandi VanPatten, the lab technician/manager.  
Ms. VanPatten did not do the blood draw or perform the tests.  She testified to 
what the computer records showed.  She stated that the blood was drawn on 
November 2, 2011 at 23:29 and discarded on November 9, 2011.  She does not 
know who drew the blood sample or tested it.  She stated that the facility is not a 
certified forensic lab.  Exh. B p. 22c provides that Claimant’s Ethanol Serum was 
255.   Exh. B p. 22b states the “SPECIMEN IS 2+ HEMOLYZED: RESULTS MAY 
BE AFFECTED”.    It further provides that “This specimen is slightly hemolyzed, 
the following tests results may be affected: . . ETOH . . .”  The accuracy of the 
blood alcohol test was not verified.  However, Claimant had been drinking the 
night of the fall and the hospital records note he was intoxicated.  Even if it is 
assumed that Claimant was intoxicated, which is not a finding at this time, it is 
not a bar to compensability.    

23. Claimant has proven by a preponderance of the evidence that his 
accident on November 2, 2011 arose out of and in the course and scope of his 
employment for Employer.  Claimant has proven by a preponderance of the 
evidence that all of the injuries sustained as a result of that accident are 
compensable and the medical treatment is reasonable and necessary. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, supra.   A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of Employers.  Section 8-43-201, supra. 

2. The Judge's factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. In order to recover benefits a claimant must prove that he sustained 
a compensable injury.  A compensable injury is one which arises out of and in 
the course of employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” 
test is one of causation.  It requires that the injury have its origins in an 
employee’s work-related functions.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 
P.2d 542 (1968).  It is the claimant’s burden to prove by a preponderance of the 
evidence that there is a direct causal relationship between the employment and 
the injuries.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).   

4. For an injury to arise out of the employment, there must be a causal 
connection between the duties of the employment and the injury suffered.  Irwin 
v. Indus. Comm’n, 695 P.2d 763 (Colo. App. 1984).  The term “arising out of” 
refers to an injury which had its origins in an employee’s work-related functions 
and is sufficiently related thereto as to be considered part of the employee’s 
service to the employer.  Popovich v. Irlando, 811 P.2d 379 (Colo. 1991).  The 
"arising out of "element is narrower than the course of employment element and 
requires claimant to show a causal connection between the employment and the 
injury such that the injury has its origins in the employee's work-related functions 
and is sufficiently related to those functions to be considered part of the 
employment contract.  Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991), 
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  It is generally 
sufficient if the injury arises out of a risk which is reasonably incidental to the 
conditions and circumstances of the particular employment.  Phillips Contracting, 
Inc. v. Hirst, 905 P.2d 9 (Colo. App. 1995). 

5. An accident “arises out of” employment when there is a causal 
connection between the work conditions and the injury.  In re Question Submitted 
by the United States Court of Appeals for the Tenth Circuit, 759 P.2d 17 (Colo. 
1988).  The determination of whether there is a sufficient “nexus” or causal 
relationship between the claimant’s employment and the injury is one of fact that 
the ALJ must determine based on the totality of the circumstances.  Moorhead 
Machinery & Boiler Co. v. DelValle, 934 P.2d 861 (Colo. App. 1996). 

6. If the precipitating cause of a fall at work is a preexisting health 
condition that is personal to the claimant, or the cause of fall at work is simply 
unexplained, the injury does not arise out of the employment unless a “special 
hazard” of the employment combines with the preexisting condition to contribute 
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to the accident or the injuries sustained.  Finn v. Industrial Commission, supra; 
National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 
(Colo. App. 1992); Rice v. Dayton Hudson Corp., W.C. No. 4-386-678 (I.C.A.O. 
July 29, 1999).  This rule is based upon the rationale that, unless a special 
hazard of the employment increases the risk or extent of injury, an injury due to 
the claimant's preexisting condition lacks sufficient causal relationship to the 
employment to meet the arising out of employment test.  Ramsdell v. Horn, 781 
P.2d 150 (Colo. App. 1989).  In order for a condition of employment to qualify as 
a “special hazard” it must not be a “ubiquitous condition” generally encountered 
outside the work place.  Ramsdell v. Horn, supra. 

7. The Industrial Claim Appeals Office (I.C.A.O.) has held that if the 
evidence establishes that a claimant fell because she slipped on stairs the fall is 
associated with the conditions of employment and the compensability of the 
resulting injuries does not depend on proof of a special hazard.  Olivas v. Keebler 
Co., W.C. No. 4-418-316 (I.C.A.O. October 24, 2001); Warm v. Safeway, W.C. 
No. 4-465-204 (I.C.A.O. October 5, 2001).  In these cases the Panel reasoned 
that the terms “accident” and “injury” include “disability or death resulting from 
accident.”  Section 8-40-201(2), C.R.S.  The term “accident” is defined as “an 
unforeseen event occurring without the will or design of the person whose mere 
act causes it; an unexpected, unusual, or undersigned occurrence.”  Section 8-
40-201(1), C.R.S.  Thus, where the conditions of employment, such as stairs, 
contribute to a slip and fall the resulting injuries are compensable.  Under such 
circumstances, the special hazard doctrine does not apply.  Olivas v. Keebler, 
supra. 

8. “In the course of employment” refers to the time, place, and 
circumstances under which a work-related injury occurs.  Popovich v. Irlando, 
811 P.2d 379, 381 (Colo. 1991).  Thus, an injury occurs “in the course of 
employment” when it takes place within the time and place limits of the 
employment relationship and during an activity connected with the employee’s 
job-related functions.  In re Question Submitted by U.S. Court of Appeals, supra; 
Deterts v. Times Publ’g Co., 38 Colo. App. 48, 51, 552 P.2d 1033, 1036 (1976). 

9. In this matter, Claimant was at his place of employment when he 
fell.  Claimant had a key card that permitted him entrance into the math building 
after hours.  Claimant could grade the papers whenever he wanted.  Claimant 
returned to the math building for the sole reason to get his backpack containing 
papers he needed to grade for Employer.  The police report and pictures 
document that the backpack contained papers.  Claimant was encouraged by *D 
to return to the math department to get the papers and grade them as soon as 
possible.  Claimant was a teacher’s aide for *D.  The only reason Claimant was 
in the math department on November 2, 2011 was to get his work from his office 
so he could grade the student papers.  Claimant’s accident and injuries occurred 
while Claimant was in the building where he performed his job in the math 
department and picking up his papers.  These activities were part of his job-
related functions.  Claimant has proven that his accident and injuries arose out of 
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and in the course and scope of his employment with Employer and therefore, 
compensable. 

10. Claimant’s fall on the stairs was not an unexplained fall that would 
defeat compensability or invoke application of the “special hazard” rule.  Here, 
Claimant slipped because he was wearing wet shoes with worn tread and 
because the floor in the stairwell was smooth and slick.  Furthermore, the height 
of the railing and the design of the staircase itself both contributed to the extent 
and severity of Claimant’s injuries.  Claimant’s fall was therefore not an 
unexplained fall and Claimant’s injury came from an identifiable accidental event.  
See, Neiman v. Miller Coors, LLC, W.C. No. 4-805-582 (July 30, 2010), (claimant 
missing a step for no identifiable reason not an unexplained fall) and Pieper v. 
City of Greenwood Village, W.C. No. 4-675-476 (January 20, 2010), (claimant 
misjudging a step and losing balance not an unexplained fall).  Claimant’s injury 
on November 2, 2011 is compensable. 

 
11. Respondents are liable to provide medical treatment which is 

reasonable and necessary to cure and relieve the effects of the industrial injury.  
Section 8-42-101(1)(a), C.R.S. 2005.  The question of whether the claimant 
proved treatment is reasonable and necessary is one of fact for the ALJ.  Kroupa 
v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  Claimant 
has proven that the treatment he received from Boulder Community Hospital and 
its referrals is related to the compensable injuries and is reasonable and 
necessary medical treatment. 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained compensable work-related injuries on November 2, 
2011 when he fell through the stairwell of the math building at 
Employer’s Boulder campus. 

2. Employer shall pay for the reasonable and necessary medical 
treatment pursuant to the fee schedule for the compensable injuries. 

3. All matters not determined herein are reserved for future 
determination. 

DATED:  September 12, 2012 

Barbara S. Henk 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-879-444-01 

ISSUES 

1. Compensability for injury occurring on January 7, 2012. 

2. Medical benefits. 

3. Penalty pursuant to Section 8-43-408, C.R.S. for failure of 
Employer to carry worker’s compensation insurance. 

FINDINGS OF FACT 

1. Claimant was employed by Employer on January 7, 2012 as the 
entertainment manager, diver, and server. 

2. On January 7, 2012, Claimant performed a dive at approximately 
7:30 p.m.  He landed in the pool on his side and his right ear hit the water flat 
causing blood to stream from it.   *F saw the blood pouring from Claimant’s ear.  
Claimant reported the injury to the assistant store manager and the security 
guard, *G. 

3. Norm instructed Claimant to see a physician and gave Claimant a 
list of medical providers that included Rose Medical Center. 

4. Claimant sought treatment at Rose Medical Center with Dr. 
Horowitz in the emergency department who referred him to a specialist, Dr. 
Hogle. 

5. Claimant sustained a perforated right eardrum as a result of the 
dive on January 7, 2012.  Claimant sustained this injury in the course and scope 
of his employment.  His injury is compensable. 

6. Claimant received antibiotics, pain medications and doctor visits as 
a result of this injury.  Claimant paid $918.11 out of pocket for the medical 
expenses.  This was a reduced rate provided by the medical providers.  
Employer is responsible for all the medical expenses incurred as a result of 
Claimant’s right ear injury. 

7.  *H is the assistant store manager.   *H testified that Claimant 
sustained a ruptured eardrum while working on January 7, 2012.   *H testified 
that he tried to contact  *J, owner of Employer, to pay the medical expenses but  
*J was not responding. 

8. On February 6, 2012, Claimant sent a letter to  *J requesting he 
pay the medical expenses.  On April 2, 2012, Claimant sent a letter to  *J again 
requesting payment of the medical expenses and listing the expenses incurred. 
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9. The Judge takes Judicial Notice of a letter from S. Cary Forrester, 
Esq. dated May 1, 2012 addressed to the Office of Administrative Courts.  That 
letter states that the firm of Forrester & Worth represents *E1, Inc. which filed for 
Chapter 11 bankruptcy on September 28, 2011.  It further states that *E1, Inc. is 
the parent of *E2, Inc. which filed for bankruptcy on September 29, 2011.  Mr. 
Forrester states that *E3, Inc. is a wholly owned subsidiary of E1.  Mr. Forrester 
states that *E3, Inc. is not in bankruptcy. 

10. If *E3, Inc. is in bankruptcy, it has not notified this office or Judge.  
*K informed the undersigned Judge that he was not aware that Employer filed for 
bankruptcy.  Mr. Forrester’s letter indicates that Employer has not filed for 
bankruptcy.  To the extent that this information is incorrect, this Order is subject 
to the authority and jurisdiction of the U.S. Bankruptcy Court and not enforceable. 

11. A Notice of Hearing was sent by the clerk of the Office of 
Administrative Courts on May 3, 2012 to *E3, Inc. at its last known address 
___Avenue, Lakewood, CO 80214 informing it of the hearing in this matter 
scheduled on July 25, 2012 at 8:30 a.m.  Employer received proper notice of this 
hearing and failed to appear. 

12. Employer failed to carry worker’s compensation insurance on 
January 7, 2012.  The Judge takes Judicial Notice of the “Employers’ Workers’ 
Compensation Coverage Verification” form from the Colorado Division of 
Workers’ Compensation. 

13. Claimant is credible.  His testimony was supported by  *H and the 
exhibits. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A Claimant in a workers’ compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., 2009.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. For a claim to be compensable under the Act, a Claimant has the 
burden of proving that he suffered a disability that was proximately caused by an 
injury arising out of and within the course and scope of employment. §8-41-301 
(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof 
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of causation is a threshold requirement that an injured employee must establish 
by a preponderance of the evidence before any compensation is awarded. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The question of 
causation is generally one of fact for determination by the Judge. Faulkner, 12 
P.3d at 846. 

3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc., v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).   

4. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and action; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2006). 

5. Claimant has proven by a preponderance of the evidence that he 
sustained a work related injury to his right ear on January 7, 2012.  Claimant was 
found credible and his testimony was consistent with the testimony of  *H and the 
exhibits. 

6. The Respondents are liable for medical treatment which is 
reasonably necessary to cure and relieve the effects of the industrial injury.  § 8-
42-101 (1)(a), C.R.S. (2009); Snyder v. Industrial Claim Appeals Office, 942 P 
.2d 1337 (Colo. App. 1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 
(Colo. App. 1995).  Where a claimant’s entitlement to benefits is disputed, the 
claimant has the burden to prove a casual relationship between a work-related 
injury and the condition for which benefits or compensation are sought.  Snyder 
v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997).   Whether 
the Claimant sustained his burden of proof is generally a factual question for 
resolution by the ALJ.  City of Durango v. Dunagan, 939 P .2d 496 (Colo. App. 
1997).   

7. The Respondents have the right to select the initial authorized 
treating physician.  Section 8-43-404(5), C.R.S.  Respondents are liable only for 
treatment from authorized providers.  A physician may become authorized to 
treat the claimant as a result of a referral from a previously authorized treating 
physician. The referral must be made in the "normal progression of authorized 
treatment." Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985).  If 
the employer fails to authorize a physician upon claimant’s report of need for 
treatment, claimant is impliedly authorized to choose her own authorized treating 
physician. Greager, supra.   
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8. Employer referred Claimant to Rose Medical Center when Claimant 
reported the work injury.  Therefore, Rose Medical Center and its referrals are 
authorized treating providers.  Employer is responsible for the expenses incurred 
at Rose Medical Center and its referrals including prescriptions paid for by 
Claimant. 

9. Section 8-43-408(1), C.R.S. provides in relevant part: 
 

In any case where the employer is subject to the 
provisions of articles 40-47 of this title and at the time of 
an injury has not complied with the insurance provisions 
of said articles, or has allowed the required insurance to 
terminate, or has not affected a renewal thereof, the 
employee, if injured, or if killed, the employee’s 
dependents may claim the compensation and benefits 
provided in said articles, and in any such case the 
amounts of compensation or benefits provided in said 
articles shall be increased by fifty percent. 

 
  10. Pursuant to Section 8-43-408, C.R.S., Employer failed to comply 
with the insurance requirements of the Act, and therefore, compensation or 
benefits shall be increased fifty percent.  Claimant has proven by a 
preponderance of the evidence that Respondent did not have workers’ 
compensation insurance on January 7, 2012. 
 
  11. Pursuant to Section 8-42-101(4), C.R.S., “Once there has been an 
admission of liability or the entry of a final order finding that an employer or 
insurance carrier is liable for the payment of an employee’s medical costs or 
fees, a medical provider shall under no circumstances seek to recover such costs 
or fees from the employee.”  Employer is responsible for the medical expenses 
incurred as a result of Claimant’s industrial injury.  The medical providers may 
not seek payment from Claimant. 

ORDER 

 It is therefore ordered that: 

1. Employer shall pay for the medical treatment provided by Rose 
Medical Center, Carepoint P.C., Dr. Hogle and their referrals pursuant 
to the fee schedule. 

2. Employer shall reimburse Claimant the amount of $918.11 for the 
medical expenses he has already paid. 

3. In lieu of payment of the above compensation and benefits to the 
Claimant, the Respondent-Employer shall: 
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            a.         Within ten (10) days of the date of service of this order, deposit the 
sum of $1,000.00 with the Division of Workers' Compensation, as 
trustee, to secure the payment of all unpaid compensation and 
benefits awarded.  The check shall be payable to: Division of 
Workers' Compensation/Trustee. The check shall be mailed to the 
Division of Workers' Compensation, P.O. Box 300009, Denver, 
Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in 

the sum of $1,000.00 with the Division of Workers' Compensation 
within ten (10) days of the date of this order: 

                        (1)       Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' 
Compensation; or 

                        (2)       Issued by a surety company authorized to do business in 
Colorado. 

                        The bond shall guarantee payment of the compensation and 
benefits awarded. 

  
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify 
the Division of Workers' Compensation of payments made pursuant to this order. 
  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a 
petition to review, shall not relieve the employer of the obligation to pay the 
designated sum to the trustee or to file the bond.  §8-43-408(2), C.R.S. 
  

4. All matters not determined herein are reserved for future 
determination. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 12, 2012 
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Barbara S. Henk 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-229-01 

       
 STIPULATIONS 
 
 1. The parties stipulate that Claimant suffered a compensable injury 
arising out of and in the course of his employment with the Employer. 
 
 2. The parties stipulate that Claimant is entitled to reasonably 
necessary medical benefits related to the injury and further stipulate that Dr. 
Caroline Gellrick is the authorized treating physician. 
 
 3. The parties stipulate that the Claimant’s average weekly wage 
(“AWW”) is $355.59 with a TTD rate of $237.06. 
 
 4.  The date of the Claimant’s termination was January 29, 2012. 
 

ISSUES 
 
 1. Whether the Claimant has established by a preponderance of the 
evidence that he is entitled to temporary total disability benefits from January 29, 
2012 and ongoing. 
 
 2. If the Claimant establishes that he is entitled to temporary total 
disability benefits, whether Respondents are entitled to any statutory offsets. 
 
 3. Whether the Respondents have established, by a preponderance of 
the evidence, that Claimant is responsible for his termination of employment and, 
therefore, barred from recovering temporary disability benefits under the Act.  
§§8-42-103(1)(g) and 8-42-105(4). 
 

FINDINGS OF FACT 
 
 1. Claimant worked as a tire technician for the Employer.  In late 
October 2011, while lifting a tire and rim onto a balancing machine, Claimant 
injured his right shoulder.  He received medical treatment for the injury and 
continued working for the Employer.   
 
 2. The general manager for the Employer testified that Claimant’s 
work schedule changed over the course of his employment and that he was 
required to report for work at either 7:15 a.m. or 9:30 a.m.  This change was 
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unrelated to the Claimant’s injury.  Claimant was repeatedly tardy for his work 
shift, and he was given a written warning for ongoing tardiness on August 10, 
2011 (Respondents’ Exhibit E, p. 10).  
 
 3. Claimant’s tardiness continued after the written warning was 
issued.  The general manager testified that the issue came up and was 
discussed at Claimant’s 90-day performance review.  The general manager knew 
that Claimant occasionally rode the bus to work, which made it difficult for him to 
report to work on time.  There was an earlier bus that Claimant could have taken.  
The manager testified that Claimant asked if his schedule could be changed, and 
the manager told him that he would look into it.  The manager subsequently 
advised Claimant that it would not be fair to adjust his schedule, as all other 
employees’ schedules would be impacted, and that Claimant would have to do 
whatever was necessary to get to work on time.  
 
 4. The general manager testified that Claimant was a good employee 
when at work and that, despite the fact that tardiness continued to be a problem, 
he was reluctant to give Claimant a second written warning because any 
infraction thereafter required mandatory termination of employment.  The 
manager testified that he gave Claimant verbal warnings for ongoing tardiness 
and that Claimant said he would work on it.  The general manager’s testimony on 
the issues of Claimant’s tardiness issues was credible, persuasive and is found 
as fact. 
 
 5. The manager testified that Claimant was a no call/no show for work 
on December 24, 2011, and he made an entry to that effect on the Claimant’s 
timecard (Respondents’ Exhibit E, p. 38).  According to the manager, Claimant 
called in a couple of hours after he was to have reported to work and said he had 
to go to the doctor.  The manager further testified that Claimant was scheduled to 
work on December 26, 27, 29 and 30, 2011, but that Claimant was a no call/no 
show on each of those work days.  A notation on Claimant’s timecard was made 
to that effect (Respondents’ Exhibit E, p. 37).  According to the manager, the 
Claimant finally called in on Saturday, December 31, 2011.  The manager 
testified that none of these missed days of work was due to Claimant’s shoulder 
injury and there was no persuasive testimony or evidence presented to refute this 
testimony.  The general manager’s testimony on the Claimant’s failure to show 
up for scheduled work shifts and failure to call in accordance with the Employer’s 
policy was credible, persuasive and is found as fact.   
 
 6. The general manager testified that Claimant continued to work 
following the unexcused absences in December 2011, but that he was late 
reporting for work on January 3, 9, 16, 20, 27 and 28, 2012.  None of these late 
reports for work were due to Claimant’s work-related injury, according to the 
manager.  The manager testified that Claimant’s attendance problem had 
reached the point that it could no longer be tolerated and, therefore, Claimant 
was terminated due to attendance reasons effective January 28, 2012 
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(Respondents’ Exhibit E, p. 9).  The Claimant testified that he was told that he 
was terminated due to a lack of work, however that is not supported by the 
termination paperwork and employment records.  Moreover, the general 
manager’s testimony regarding Claimant’s attendance issues and the resulting 
termination was credible, persuasive and is found as fact. 
 
 7. Claimant testified that he was tardy on numerous occasions and 
that he missed work altogether on days in late December 2011 for reasons 
unrelated to the on-the-job injury.  He testified that he read the written warning he 
was given in August 2011, that it was accurate that he had been repeatedly tardy 
and that he knew that other warnings could result in more severe consequences.  
However, he did not think that he would be fired. 
 
 8. The last day that Claimant worked for the Employer was January 
28, 2012.   
 

CONCLUSIONS OF LAW 
 
 The purpose of the Act is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation.  C.R.S. § 8-40-102(1).  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  C.R.S. § 8-43-201. A preponderance of the 
evidence is that which leads the trier of fact, after considering all of the evidence, 
to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 
592 P.2d 792 (1979).  The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the rights of respondents, and a workers’ compensation claim shall be decided 
on its merits.  C.R.S. § 8-43-201. 
 
 Assessing weight, credibility, and sufficiency of evidence is the exclusive 
domain of the administrative law judge.  [Employer] Park Care Center v. 
Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  Even if other 
evidence in the record may have supported a contrary inference, it is for the ALJ 
to resolve conflicts in the evidence, make credibility determinations, and draw 
plausible inferences from the evidence.  When determining credibility, the 
factfinder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability of improbability) of the testimony and actions; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. App. 
2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 
2002). 
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 The ALJ’s factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to a conflicting conclusion and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000).  
 
 
 

RESPONSIBLE FOR TERMINATION 
 
 A claimant found to be responsible for his or her own termination is barred 
from recovering temporary disability benefits under the Act.  §§ 8-42-103(1)(g), 8-
42-105(4). Anderson v. Longmont Toyota, Inc., 201 P.3d 323 (Colo. 2004).  
Because the termination statutes constitute an affirmative defense to an 
otherwise valid claim for temporary disability benefits, the burden of proof is on 
the Respondents to establish the Claimant was “responsible” for the termination 
from employment.  Henry Ray Brinsfield v. Excel Corporation, W.C. No. 4-551-
844 (I.C.A.O. July 18, 2003).  Whether an employee is at fault for causing a 
separation of employment is a factual issue for determination by the ALJ.  
Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008).  In 
Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 
(Colo. App. 2002), the court held the term “responsible” as used in the 
termination statutes reintroduces the concept of “fault” as it was understood prior 
to the Supreme Court’s decision in PDM Molding v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Thus, a finding of fault requires a volitional act or the exercise of a 
degree of control by a claimant over the circumstances leading to the 
termination.  Gilmore v. Industrial Claim Appeals Office, supra; Padilla v. Digital 
Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after remand, 908 
P.2d 1185 (Colo. App. 1995); Brinsfield v. Excel Corp., supra.  Violation of an 
employer’s policy does not necessarily establish the claimant acted volitionally 
with respect to a discharge from employment.  Gonzales v. Industrial 
Commission, 740 P.2d 999 (Colo. 1987).  Yet, a claimant may act volitionally if 
he is aware of what the employer requires and deliberately fails to perform 
accordingly.  Gilmore v. Industrial Claim Appeals Office, supra. However, in any 
event, the word “responsible” does not refer to an employee’s injury or injury-
producing activity since that would defeat the Act’s major purpose of 
compensating work-related injuries regardless of fault and would dramatically 
alter the mutual renunciation of common law rights and defenses by employers 
and employees alike under the Act.  Hence, the termination statutes are 
inapplicable where an employer terminates an employee because of the 
employee’s injury or injury-producing conduct.  Colorado Springs Disposal v. 
Industrial Claim Appeals Office of State of Colorado, 58 P.3d 1061 (Colo. App. 
2002)  
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 The Respondents assert that Claimant was terminated for fault, namely 
due to attendance reasons.  The evidence demonstrates a long history of 
Claimant’s tardiness for work, which he acknowledged.  Claimant was a good 
employee, and his tardiness was tolerated to a point.  Then, there was a series of 
no call/no shows in late December 2011.  This was an escalation of infractions 
insofar as the attendance policy was concerned.  There is no evidence that any 
of Claimant’s tardiness or no call/no shows were due to the on-the-job injury.  
Claimant’s repeated tardiness, coupled with the no call/no shows, was a valid 
reason for his termination for cause.  The Respondents have established that the 
Claimant was responsible for his termination.  Therefore, the Claimant is barred 
from receiving temporary disability benefits pursuant to §§ 8-42-103(1)(g) and 8-
42-105(4) of the Act. 
 

 
ORDER 

 
 IT IS THEREFORE ORDERED THAT: 
 
 1. Claimant’s claim for temporary disability benefits for the period from 
January 29, 2012 and continuing is denied.   
 
 2. All matters not determined herein are reserved for future 
determination.  

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 12, 2012 

Kimberly Allegretti  
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC Nos. 4-872-672 & 4-873-107-01 

 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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ISSUES 
 Did claimant prove by a preponderance of the evidence that the 

pulmonary emboli she sustained while in travel status for work arose out 
of a work-related exposure that occurred within the course of her 
employment? 

 Did claimant prove by a preponderance of the evidence that she is entitled 
to reasonably necessary medical benefits? 

 Did claimant prove by a preponderance of the evidence that she is entitled 
to temporary disability benefits from November 16, 2011, ongoing? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

2. Employer operates a medical consulting business that specializes in 
providing quality assurance, risk management, auditing, and teaching services to 
long term care facilities, transitional care facilities, home healthcare facilities, and 
hospice facilities. Claimant works for employer as a Senior Nurse Consultant. 
Claimant’s testimony concerning her travel and work activities was reliable and 
credible. Claimant's age at the time of hearing was 56 years.  

3. Claimant’s job involves extensive traveling from her home in Grand 
Junction to client-facilities in various other cities around the country, mostly in the 
West. Claimant typically leaves Grand Junction on Monday morning and returns 
the following Thursday evening or Friday. The auditing work claimant performs 
involves extensive periods of sitting while reviewing charts and identifying 
problems. While the Judge is unable to credit claimant’s testimony regarding the 
number of hours she would sit at a desk without taking a break to stand and walk 
around, claimant’s testimony supports a finding that she nonetheless spent 
significant hours at a time sitting while reviewing charts or working on a 
computer.  

4. On November 15, 2011, claimant was working at a client-facility in ___, 
California, when she developed increasing symptoms of chest pain and shoulder 
pain.  By the end of her shift, claimant experienced difficulty breathing. 
Claimant’s coworker drove her to the emergency room of O’Connor Hospital in 
San Jose, where Keegan Duchicela, M.D., evaluated her. Diagnostic testing 
revealed multiple pulmonary emboli (PEs) (three in the claimant’s right lung and 
one in her left lung). Dr. Duchicela reported his assessment: 

The patient is from Colorado and she is here on business. She flies a lot 
for her job with recent multiple long flights. She does not get up and walk 
around during flights. She was a little short of breath over the last couple 
of weeks. 



 62 

**** 

This is a 56-year-old female with right-sided chest pain and was found to 
have pulmonary emboli on CT angiogram. The patient has a recent 
history of travel with long plane flights, which is likely the cause. 

5. Based upon family history, Dr. Duchicela determined it less likely 
claimant’s PEs were caused by disease causing hypercoagulability. Dr. 
Duchicela admitted claimant to the telemetry unit for three days, where she was 
treated with oxygen, Lovenox (anticoagulation medication), and morphine for 
pain.    

6. Dr. Duchicela referred claimant to Sharad Dass, M.D., for a 
pulmonology consult on November 16, 2011. Claimant reported to Dr. Dass that 
she had gained some 30 pounds in the past 6 months, which she attributed to 
eating out and having poor dietary habits. Claimant reported traveling for work, 
which involved flying long distances in small aircraft and driving. Claimant 
reported she was unable to ambulate in the small planes. Claimant reported 
chronic swelling in her legs since discontinuing wearing TED socks some 6 
months earlier. Dr. Dass wrote the following assessment: 

I suspect that [claimant] has been throwing clots for the past several 
weeks and this is secondary to … immobilization. 

(Emphasis added). Dr. Dass noted that claimant has secondary underlying 
obesity, which he attributed to poor dietary habits. Doppler venous ultrasound 
studies of claimant’s lower extremities failed to reveal deep venous thrombosis 
(DVT) in her legs as the source of her blood clots.  

7. John Pham, M.D., discharged claimant from O’Connor Hospital on 
November 18, 2011. Dr. Pham continued to prescribe Lovenox injections and 
Coumadin by mouth until she could see her primary care physician to monitor 
dosage. Dr. Pham wrote: 

[Claimant] will need Coumadin anticoagulation x 6 months, Lovenox 40 
mg [by injection] once daily after that prior to long trips (for prophylaxis) 

8. Dr. Pham released claimant to regular activity, as tolerated.  

9. Claimant contends her pulmonologist strongly recommended she drive 
back home to Grand Junction instead of flying. Claimant rented a car and drove 
from San Jose back to Grand Junction. Claimant took from November 18th 
through November 21st to drive to Grand Junction. Claimant paid out-of-pocket 
for the rental car and hotel accommodations en route back to Grand Junction. 
Although claimant stated that she incurred these expenses as a result of 
following her physician’s recommendation, employer has not reimbursed 
claimant for these travel expenses. 
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10. In Grand Junction, Mary V. Mebane, M.D., is claimant’s primary care 
physician. Effective January 2, 2012, Dr. Mebane released claimant to return to 
full-time work 6 to 8 hours per day, as tolerated. Dr. Mebane restricted claimant 
from airline travel but allowed her to travel by car, stopping every 2 hours for 
walking. 

11. Crediting her testimony concerning travel and work on November 14th 
and 15th of 2011, the Judge finds: Claimant caught a 1-hour flight from Grand 
Junction to Salt Lake City, where she waited an hour for a connecting flight of 2.5 
hours to San Francisco.  While at the Salt Lake airport, claimant worked on her 
laptop computer. In San Francisco, claimant rented a car and drove another 1.5 
hours to the client-facility in ___. After traveling, claimant performed audits for 8 
another hours, from 10:30 a.m. to 6:30 p.m.  Following dinner on November 14th, 
claimant worked for the remainder of the evening on her laptop in her hotel room. 
On November 15th, claimant worked at the client-facility from 8:30 a.m. to 6:00 
p.m., sitting at a desk, auditing charts, and periodically interviewing staff. 
Claimant’s symptoms increased through her shift on November 15th. 

12. Claimant’s attorney referred her to Annyce Mayer, M.D., for an 
independent medical examination. Dr. Mayer testified as an expert in the area of 
Occupational and Environmental Medicine, which she practices at National 
Jewish Health. Respondents referred claimant to Lawrence Repsher, M.D., for 
an independent medical examination. Dr. Repsher is Medical Director of the 
Occupational & Environmental Lung Disease Program at Lutheran Medical 
Center. Dr. Repsher testified as an expert in diagnosing and treating lung 
diseases, including PEs.   

13. Dr. Mayer evaluated claimant on March 7, 2012, when claimant 
reported the following history: Claimant reported no prior history of DVT, PEs, or 
respiratory problems. Earlier in 2011, claimant began to notice mild, bilateral leg 
swelling toward the end of the day. Claimant began noticing increasing fatigue 
and episodic chest pain beginning in September of 2011.  Claimant associated 
the episodic chest pain with activity of moving luggage or working out on a 
treadmill. In October, claimant decreased her treadmill use from 30 to 20 minutes 
per workout. Claimant increased her travel for employer over the past two years 
from 12 site-visits per month to 15 to 18 visits. In the fall of 2011, claimant 
decreased her hours at a second job reviewing charts for the FDA from 10 to 5 
hours per week. The Judge credits this history as reliable because it was 
consistent with claimant’s testimony at hearing.  

14. Dr. Mayer reported: 

[Claimant] has several factors that increase risk for DVT with air travel, 
including her age and BMI [body mass index] in the obese category. There 
is no known family history of venous thromboembolism or known 
hypercoagulable state. 
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Regardless of whether or not she was at relatively increased risk due to 
an underlying hypercoagulable state, her risk was substantially increased 
due to the frequent work-related travel by airplane. She was seated for 
extended periods of time while seated on the airplane as well as while 
seated waiting in the airport. In the last two years, the frequency of travel 
has increased. She flies to and from work almost every week and she flies 
over 150,000 miles per year. 

15. Dr. Mayer reviewed the amount of time claimant spent seated on 
planes during the two weeks prior to November 15, 2011, factored various 
medical review articles, and factored her prolonged sitting at work. Dr. Mayer 
opined: 

The medical opinion of the treating and consulting physicians at [the ER] 
and her treating physician in Grand Junction was that travel and 
immobilization were the cause of the [PEs].  I agree with them. In my 
medical opinion, her air travel work was the cause of her developing 
[PEs] on a medically probable basis. (Emphasis added).  

16. Dr. Mayer recommended additional testing to determine whether 
claimant has familial thrombophilia, which increases her risk for developing DVT. 
Dr. Mayer provided claimant standard recommendations for travel, including 
contracting calf muscles by flexing and extending the legs while seated, walking 
for at least 5 minutes every hour, drinking plenty of water to promote hydration, 
avoiding compressive clothing, and using compression stockings.  

17. Dr. Repsher reported the following findings on physical examination: 

[Claimant is] a well-developed, obese, white woman, appearing about her 
chronologic age. She is … 64 inches [tall]. Weight: 154 pounds. BMI: 26.5, 
but that the time of her DVT/PE she weighed 203 pounds and her BMI 
was 36. 

18. Dr. Repsher’s diagnostic impression included PEs of unclear etiology 
and obesity, marked with a past BMI of 36. Dr. Repsher opined: 

[I]t is very unlikely that her episode of DVT/PE was related to her work. I 
have enclosed a number of articles from the medical literature that 
strongly suggest that the risk from air travel and/or automobile travel is 
extraordinarily low and only occurs with extremely long flights. 

19. Dr. Repsher disagreed with any restriction on travel so long as 
claimant is on anticoagulation medication.  

20. Dr. Repsher testified to the following: Claimant’s obesity and BMI of 36 
are risk factors for her to develop PEs.  The medical literature holds that flying is 
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not a risk factor for developing PEs unless the flight lasts 8 to 12 hours, or more. 
Development of DVT is a necessary predicate to throwing clots or PEs. Venous 
stasis – slowing of blood flow - is a risk factor for developing DVT. Sitting results 
in an immediate 66% decrease in venous blood flow in the legs because of 
muscle inactivity. Living past 40 years is a risk factor for developing DVT and 
PEs. Sitting in a cramped position in an automobile may increase the risk of 
developing DVT and PEs.  

21. Dr. Repsher’s medical opinion regarding causation was less 
persuasive than that of Dr. Mayer.  Dr. Repsher more relied upon that portion of 
claimant’s work history involving immobilization during one hour of flying on a 
small plane from Grand Junction to Denver or Salt Lake City. When asked 
whether he discussed with claimant the finite details of flying, automobile travel, 
and the amount of time she sits while working, Dr. Repsher stated that claimant 
merely told him she performed audits without going into the details of her 
physical activities. In contrast, Dr. Mayer, Dr. Keegan, Dr. Dass, and Dr. Mebane 
weighed those details in determining it medically probable claimant’s 
immobilization at work contributed to developing PEs on November 15, 2011. 
The Judge infers from Dr. Repsher’s testimony that he feels it was claimant’s 
responsibility to give him the details of her physical inactivity at work so that he 
could offer a medical opinion on causation. The Judge finds the medical opinion 
of Dr. Mayer regarding causation more persuasive because she fleshed out such 
details in order to provide a factual basis for her expert opinion on causation.  

22. Claimant showed it more probably true than not that her work involved 
sufficient immobilization and physical inactivity during periods of travel, when 
sitting on aircraft, driving long distances, and sitting for hours reviewing charts, to 
cause, intensify, or reasonably aggravate the underlying risk factors of age and 
obesity for claimant to develop PEs on November 15, 2011. The preponderance 
of medical evidence shows it probable that claimant’s age and BMI in the obese 
category predisposed her to developing a DVT condition leading to PEs. The 
Judge has credited the medical causation opinion of Dr. Mayer over that of Dr. 
Repsher in finding it medically probable claimant’s physical inactivity and 
immobilization at work represents a work-related exposure that contributed to her 
developing PEs on November 15, 2011. The Judge has credited the medical 
opinion of Dr. Mayer in finding the level of inactivity and immobilization claimant’s 
job involves while traveling contributed to developing PEs, when factoring the 
amount of time flying, driving, and sitting reviewing charts during the two-week 
period prior to her onset of symptoms on November 15, 2011.  

23. Claimant showed it more probably true than not that the emergent 
medical treatment she received from Dr. Duchicela, Dr. Dass, and other medical 
providers at O’Connor Hospital was reasonably necessary to cure and relieve the 
effects her work-related PEs. 

24. Dr. Repsher’s opinion that claimant may travel without restriction so 
long as she is on anticoagulation medication was amply supported by Dr. Pham’s 
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discharge instructions. The Judge thus credits Dr. Repsher’s medical opinion 
here as persuasive. To the extent Dr. Mebane’s restrictions after January 2, 
2012, conflict with Dr. Repsher’s medical opinion, the Judge credits the medical 
opinion of Dr. Repsher. 

25. Claimant showed it more probably true than not that her injury 
proximately caused her wage loss from November 15, 2011, through January 1, 
2012. Claimant showed it more probably true that she was unable to perform her 
regular work during this period of time because of physical activity restrictions 
precluding her from flying. 

26. Claimant’s wage records reflect that she earned $28,076.56 during the 
19 5//7 weeks from July 1, 2011, to November 15, 2011.  This equates to an 
average weekly wage of $1,424.17 ($28,076.56 ÷ 19 5/7 weeks), which entitles 
claimant to compensation paid at the maximum rate for her date of injury of 
$828.03.   

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability: 
 
 Claimant argues she has proven by a preponderance of the evidence that 
the PEs causing her disability arose out of a work-related exposure that occurred 
within the time she was travelling for work. The Judge agrees.  
 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that she sustained an injury arising out of and within the course of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
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testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by §8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the 
employment.  

 
(Emphasis added). 
 

A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the 
claimant’s employment duties or working conditions. Wal-Mart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). This section 
imposes additional proof requirements beyond that required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 
1993).  The existence of a preexisting condition does not defeat a claim for an 
occupational disease.  Id.   A claimant is entitled to recovery only if the hazards 
of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of 
the disease, the claimant suffers from an occupational disease only to the extent 
that the occupational exposure contributed to the disability.  Id.  Once claimant 
makes such a showing, the burden shifts to respondents to establish both the 
existence of a non-industrial cause and the extent of its contribution to the 
occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 

Here, the Judge found claimant showed it more probably true than not that 
her work involved sufficient immobilization and physical inactivity, when traveling 
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on aircraft, driving long distances, and sitting for hours reviewing charts, to 
cause, intensify, or reasonably aggravate the underlying risk factors of age and 
obesity for claimant to develop PEs on November 15, 2011. Claimant thus 
proved by a preponderance of the evidence that she sustained a compensable 
occupational disease.  

The Judge found claimant’s age and BMI in the obese category 
predisposed her to developing a DVT condition leading to PEs. The Judge has 
credited the medical causation opinion of Dr. Mayer over that of Dr. Repsher in 
finding it medically probable claimant’s physical inactivity and immobilization at 
work represents a work-related exposure that contributed to her developing PEs 
on November 15, 2011. The Judge has credited the medical opinion of Dr. Mayer 
in finding the level of inactivity and immobilization claimant’s job involves 
contributed to developing PEs, when factoring the amount of time flying, driving, 
and sitting reviewing charts during the two-week period prior to her onset of 
symptoms on November 15, 2011. 

The Judge concludes claimant’s claim for benefits under the Act should be 
compensable. 

B. Medical Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that 
she is entitled to reasonably necessary medical benefits. The Judge agrees. 

 Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; *F v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

 Respondents are only liable for authorized or emergency medical 
treatment. See § 8-42-101(1), C.R.S. 1998; Pickett v. Colorado State Hospital, 
32 Colo. App. 282, 513 P.2d 228 (1973). While claimant may obtain emergency 
treatment without prior authorization, claimant's need for emergency treatment 
does not affect the respondents' right to designate the authorized treating 
physician for all non-emergency treatment.  *F v. Industrial Claim Appeals Office, 
797 P.2d 777 (Colo. App. 1990).  Thus, at the conclusion of the emergency, 
claimant must request that the employer refer her to a provider for non-emergent 
treatment of the work injury.   *F v. Industrial Claim Appeals Office, supra. 
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 As found, claimant showed it more probably true than not that the 
emergent medical treatment she received from Dr. Duchicela, Dr. Dass, and 
other medical providers at O’Connor Hospital was reasonably necessary to cure 
and relieve the effects her work-related PEs. Claimant thus proved by a 
preponderance of the evidence that medical treatment she received from Dr. 
Duchicela, Dr. Dass, and other medical providers at O’Connor Hospital was 
reasonably necessary to cure and relieve the effects her injury. 

 The Judge concludes insurer should pay, pursuant to fee schedule, for the 
reasonable and necessary medical treatment claimant received from Dr. 
Duchicela, Dr. Dass, and other medical providers at O’Connor Hospital. 

C. Temporary Disability Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that 
she is entitled to temporary total disability benefits from November 16, 2011, 
through January 1, 2012.  The Judge agrees. 

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that she left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume her prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform her regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998). 

The Judge found claimant showed it more probably true than not that her 
injury proximately caused her wage loss from November 15, 2011, through 
January 1, 2012. because physical activity restrictions precluded her from flying 
and she was unable to perform her regular work. Claimant thus proved by a 
preponderance of the evidence that she is entitled to TTD benefits. 

The Judge concludes insurer should pay claimant TTD benefits from 
November 15, 2011, through January 1, 2012, at the maximum weekly rate of 
$828.03. 
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ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Claimant’s claim for benefits under the Act is compensable. 

2. Insurer shall pay, pursuant to fee schedule, for the reasonable and 
necessary medical treatment claimant received from Dr. Duchicela, Dr. Dass, 
and other medical providers at O’Connor Hospital. 

3. Insurer shall pay claimant TTD benefits from November 15, 2011, 
through January 1, 2012, at the maximum weekly rate of $828.03. 

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for 
future determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  _September 12, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-855-580-02 
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ISSUES 

 The issued determined herein are disfigurement benefits, permanent 
partial disability (“PPD”) benefits, and penalties. 

 

FINDINGS OF FACT 

1. Claimant worked as a lineman in the employer’s electric 
department for 28.5 years.  He had to climb poles, crawl into vaults, and perform 
other duties.  The employer required claimant to wear steel-toed boots on the 
job. 

2. Claimant suffered a previous left knee injury in July 2004.  He 
underwent surgery for a partial medial meniscectomy.  He was determined to be 
at maximum medical improvement (“MMI”) without impairment for that injury. 

3. Claimant had some recurrent left knee pain in 2007.  He was 
referred to Dr. O’Brien and underwent a series of three Hyalgan injections in 
January 2008. 

4. In 2008 or 2009, the employer issued claimant a new pair of steel-
toed boots.  After wearing the new boots for a while on the job, claimant 
developed pain in his right great toe and a callus on the top or dorsum of his right 
great toe.  He did not suffer any specific accidental injury to his right great toe.  In 
approximately April 2009, claimant reported to his supervisor about the pain and 
callus on his toe.  In approximately July 2009, the employer provided claimant 
with another new pair of boots.  Claimant gave his existing pair of boots to an 
apprentice in the department. 

5. Claimant was able to continue performing his regular job duties and 
did not seek medical attention at the time for his right great toe. 

6. On February 19, 2010, claimant suffered right great toe pain while 
stepping out of his van at work.  The toe pain caused him to lose his balance and 
he landed with his weight on his left leg.  Claimant suffered left knee pain, which 
he reported to his employer.  Claimant did not suffer any accidental injury to his 
right great toe on February 19, 2010. 

7. On February 23, 2010, Dr. Akers examined claimant, who reported 
pain and stiffness in the metatarsalphalangeal (“MP”) joint of the right great toe 
for over one year.  Claimant reported pain where his boots rubbed his toe.  X-
rays showed degenerative changes of the right great toe MP joint.  Dr. Akers 
instructed claimant to follow up with his personal physician. 

8. On March 5, 2010, the employer filed a first report of injury to the 
left knee as a result of the February 19, 2010, accident.  Claimant was referred to 
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Dr. Castrejon.  A March 10, 2010, magnetic resonance image (“MRI”) of the left 
knee showed that the tear in the posterior horn of the medial meniscus extended 
beyond the previous tear. 

9. On April 5, 2010, Dr. Castrejon examined claimant, who reported a 
history of the previous left knee injury, surgery, and Hyalgan injections.  Dr. 
Castrejon mistakenly recorded a history of a previous 2004 injury to the right 
great toe.  Claimant reported the February 19, 2010, accident in which he lost his 
balance as he was stepping out of his van, causing the left knee injury.  Dr. 
Castrejon diagnosed left knee strain and degenerative joint disease of the right 
great toe.  He determined that the left knee injury was caused by a new accident 
on February 19, 2010.  He determined that the right great toe condition was not 
related to use of the shoewear at work and claimant did not suffer any right great 
toe injury on February 19, 2010.   

10. On May 6, 2010, Dr. Castrejon reexamined claimant and noted that 
it was possible that the required boots at work exacerbated the preexisting right 
great toe problem.  He referred claimant to Dr. Rahill. 

11. ON May 18, 2010, Dr. Rahill examined claimant, who reported a 
history of problems with his right great toe over the years due to the steel-toed 
boots.  Claimant reported the history of the February 19, 2010, injury to the left 
knee.  Dr. Rahill diagnosed right great toe pain and MP joint arthritis and a left 
knee medial meniscus tear.  He recommended surgery on the left knee and an 
injection in the right great toe. 

12. On July 26, 2010, Dr. Rahill administered a corticosteroid injection 
in the right great toe.  He subsequently administered another such injection.  
Both injections were covered by claimant’s health insurer. 

13. On December 1, 2010, Dr. Rahill performed arthroscopic surgery to 
perform a partial medical meniscectomy of the left knee. 

14. On December 14, 2010, Dr. Rahill reexamined claimant and noted 
that he had a significant bone spur in the right great toe and did not suffer gout. 

15. On December 15, 2010, Dr. Castrejon reexamined claimant and 
determined that he was at MMI for the left knee injury.  Dr. Castrejon measured 
130 degrees of left knee flexion.  He measured 132 degrees of knee flexion in 
the contralateral right leg.  Consequently, Dr. Castrejon determined that claimant 
had no permanent medical impairment due to loss of left knee flexion.  He 
determined 5% impairment of the left lower extremity due to the medical 
meniscectomy procedure. 

16. On January 12, 2011, respondent filed a final admission of liability 
(“FAL”) in W.C. No. 4-842-446, involving an admitted left knee injury on February 
19, 2010.  Respondent admitted liability for PPD benefits based upon 5% of the 



 73 

left leg and for post-MMI medical treatment for that injury.  Claimant did not 
object to the FAL. 

17. On February 8, 2011, the employer referred claimant to Dr. 
Costache, a podiatrist and asked Dr. Costache to address whether surgery on 
the right great toe was reasonably necessary and whether it was related to the 
February 19, 2010, work injury.  On February 22, 2011, Dr. Costache examined 
claimant, who reported a history of right great toe pain since April 2009 after 
using a new boot at work.  Dr. Costache diagnosed hallux rigidus with arthritis.  
X-rays showed degenerative changes with loose bone likely secondary to past 
fracture of bone spurs.  Dr. Costache determined that claimant did not suffer 
gout.  He discussed custom orthotics and surgery to decompress the joint. 

18. In March 2011, claimant resigned his employment with the 
employer and moved to Florida to be near his parents.   

19. On April 4, 2011, Dr. Rahill performed surgery to decompress the 
MP joint of the right great toe. 

20. In May 2011, claimant filed a workers’ claim for compensation for 
an occupational disease to his right great toe as a result of cumulative exposure 
to the steel-toed boots.  On May 25, 2011, the employer filed a notice of contest 
in W.C. No. 4-855-580. 

21. On July 27, 2011, Dr. Castrejon issued a supplemental report to 
address causation of the right great toe problems.  He diagnosed hallux rigidus 
and hallux valgus with degenerative osteoarthritis.  He explained that hallux 
valgus involves lateral deviation of the great toe at the MP joint.  He explained 
that causation was multifactorial, but confining footwear exacerbates the 
underlying abnormalities and accelerates the need for medical treatment.  He 
concluded that the bone spur probably predated 2009, but the spur might have 
broken off and been the cause of the pain in 2009.  He explained that hallux 
limitus is a progressive loss of dorsiflexion of the great toe, ending in hallux 
rigidus.  Dr. Castrejon concluded that claimant’s use of steel-toed boots at work 
for over 20 years resulted in chronic confinement or pressure on the forefoot and 
permanently accelerated the preexisting deformity. 

22. On September 19, 2011, Dr. Rahill determined that claimant was at 
MMI for his right great toe on April 26, 2011,   Dr. Rahill did not perform 
impairment ratings.  The employer filed a general admission of liability in W.C. 
No. 4-855-580 for medical benefits and temporary disability benefits due to an 
April 1, 2009 injury. 

23. Dr. Rahill subsequently reexamined claimant and recommended 
fusion surgery for the right great toe.  Claimant has not elected to obtain that 
surgery. 
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24. On November 22, 2011, Dr. Castrejon reexamined claimant.  He 
issued his report on December 15, 2011, and determined that claimant was at 
MMI.  Based upon range of motion loss in claimant’s right great toe, Dr. 
Castrejon determined 38% impairment of the toe, which converted to 7% of the 
foot, or 5% of the right lower extremity.  Dr. Castrejon recommended post-MMI 
medical treatment. 

25. On December 28, 2011, respondent filed a FAL in W.C. No. 4-855-
580 for PPD benefits based upon 5% of the right leg and for post-MMI medical 
benefits.  Claimant objected and requested a Division Independent Medical 
Examination (“DIME”).  Claimant’s application for a DIME in W.C. No. 4-855-580 
listed the right great toe, right knee, and right lower back as the body parts to be 
evaluated. 

26. On April 16, 2012, Dr. Griffis performed the DIME and recorded a 
history of a right knee injury on April 1, 2009, when he lost his balance due to 
pain in his right great toe.  Dr. Griffis also recorded a history of a prior work injury 
on July 26, 2004, involving the left knee and right great toe.  Claimant reported a 
history of the February 19, 2010, incident in which he lost his balance and 
reinjured his left knee.  Dr. Griffis agreed that claimant was at MMI on November 
22, 2011, as determined by Dr. Castrejon.  Dr. Griffis measured loss of range of 
motion of the right great toe and determined 40% impairment of the toe, which 
converted to 7% of the foot, or 5% of the right lower extremity.  Dr. Griffis 
determined 5% impairment of the left lower extremity due to the December 1, 
2010, medial meniscectomy performed by Dr. Rahill.  Dr. Griffis measured 130 
degrees of left knee flexion, which resulted in 7% impairment of the left lower 
extremity.  Dr. Griffis did not take range of motion measurement of the 
contralateral right knee.  Dr. Griffis combined the left knee ratings due to surgery 
and loss of flexion to determine 12% impairment of the left lower extremity. 

27. On May 10, 2012, respondent filed an application for hearing on the 
issue of permanent disability benefits.   

28. Dr. Griffis testified by deposition and explained that he determined 
that the DIME application erroneously listed the right knee rather than the left 
knee.  Thus, he determined the rating for the left knee as part of this claim.  
When confronted with the FAL in W.C. No. 4-842-446, which admitted for PPD 
benefits based upon 5% impairment of the left leg, Dr. Griffis agreed that he 
should not have included the 5% rating for the left knee meniscectomy because 
claimant should not be able to “double-dip” for the same impairment.  Dr. Griffis 
then agreed that he would included the left knee rating if Dr. Castrejon was 
premature in rating the left knee before the right great toe was also at MMI.  Dr. 
Griffis agreed that the right great toe disease caused the left knee injury on 
February 19, 2010.  Dr. Griffis also disagreed with Dr. Castrejon’s use of the 
contralateral right knee range of motion for impairment purposes, although he did 
not explain his disagreement. 
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29. Dr. Castrejon testified at hearing consistently with his reports.  He 
explained that he used the contralateral right knee as a baseline for determining 
range of motion impairment, as he was instructed by the Division of Workers’ 
Compensation Level II training materials.  He agreed that it is possible that the 
right knee would not be a neutral contralateral measurement if claimant also 
suffered right knee pain.  He admitted that he did not evaluate the right knee.  Dr. 
Castrejon disagreed with Dr. Griffis’ additional rating of the left knee 
meniscectomy, which had already been rated and admitted by respondent.  Dr. 
Castrejon disagreed that claimant’s left knee range of motion had worsened, 
noting that the 130 degrees of flexion was the same measurement that Dr. 
Castrejon found in November 2010.  He agreed that one should not rate body 
parts until all body parts in the injury are at MMI.  Dr. Castrejon did not dispute 
the fact that the right great toe pain altered claimant’s gait to cause left knee 
pain.   

30. Dr. Griffis and Dr. Castrejon agreed that the left knee should not be 
rated until claimant was at MMI for the right great toe IF the left knee injury was 
part of the workers’ compensation claim for the right great toe. 

31. Claimant suffered a serious and permanent bodily disfigurement 
normally exposed to public view in the form of a three-inch dark scar and 
depression on the dorsum of the right great toe.  Considering the size, location, 
and general appearance of that disfigurement, the Judge determines that 
claimant is entitled to $1,500 in one lump sum.  Claimant did not demonstrate 
any disfigurement to his left knee when asked to demonstrate the disfigurements 
in this current claim. 

32. Due to the effects of the admitted right great toe occupational 
disease, claimant suffered the admitted 5% impairment of the right leg. 

33. Claimant has failed to prove by a preponderance of the evidence 
that he suffered more than 5% impairment of the left leg due to the effects of the 
February 19, 2010, left knee injury.  The opinions of Dr. Castrejon are more 
persuasive than those of Dr. Griffis concerning the left knee flexion.  Use of the 
contralateral limb provides a better measure of the actual loss of range of motion 
attributable to the work injury to the left knee.  The record evidence does not 
establish that the right knee was injured and not a neutral baseline for 
determination of the impairment of the left knee.  Clearly, claimant did not suffer 
a worsening of left knee flexion from November 2010 to April 2012 because both 
physicians measured the same 130 degrees of flexion.  Otherwise, both 
physicians agreed that claimant suffered 5% impairment of the left lower 
extremity due to the single medial meniscectomy surgery performed on 
December 1, 2010.   

34. Much of the remaining disagreement between the parties pertains 
to whether claimant’s left knee medial meniscectomy was caused by the right 
great toe occupational disease or was a separately compensable accidental 
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injury on February 19, 2010.  The preponderance of the record evidence 
demonstrates that the right great toe disease was a significant causative factor in 
claimant landing on his left knee that day, causing the meniscus tear.  The 
parties would certainly be warranted in treating the left knee as part of the right 
toe claim.  On the other hand, the evidence shows that claimant suffered the left 
knee injury as a proximate result of performing his work activities of getting out of 
his van at work.  The parties would also be warranted in treating the left knee 
injury as a separate February 19, 2010, work injury.  These situations arise on a 
reasonably frequent basis in the workers’ compensation system.  Usually, the 
parties are able to agree on the proper treatment of the left knee injury, but not in 
this case.  It is true that claimant never filed a workers’ claim for compensation 
for the left knee injury.  He did not have to do so.  He reported his injury to the 
employer, who filed an employer’s first report of injury and then eventually a FAL.  
The system worked perfectly regarding the left knee, but the employer had not 
yet admitted liability on the right great toe.  Claimant did not object to the January 
2011 FAL and insist that he had not suffered any separate compensable left 
knee injury in the February 19, 2010, accident.  He waited until May 2011 to file 
his workers’ claim for compensation for the toe.  The record evidence does not 
warrant finding that no such separately compensable injury occurred on February 
19, 2010.   

 

CONCLUSIONS OF LAW 

1. Pursuant to section 8-42-108(1), C.R.S., claimant is entitled to an 
award for serious and permanent bodily disfigurement normally exposed to public 
view.  As found, claimant is entitled to $1,500 in one lump sum for such bodily 
disfigurement benefits in this claim. 

2. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of 
disabilities and Subsection (8) provides a DIME process for whole person ratings.  
The threshold issue is application of the schedule and this is a determination of 
fact based upon a preponderance of the evidence.  The application of the 
schedule depends upon the “situs of the functional impairment” rather than just 
the situs of the original work injury.  Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care 
System, 917 P.2d 366 (Colo. App. 1996).  The heightened burden of proof in 
Subsection (8) applies only if the threshold determination is made that the 
impairment is not limited to the schedule.  Then, and only then, does either party 
face a clear and convincing evidence burden to overcome the rating of the DIME.  
Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
As found, claimant suffered permanent medical impairment of 5% of the right leg 
and 5% of the left leg. 
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3. The disputed about whether the left knee injury is a separately 
compensable injury or is a compensable consequence of the admitted right great 
toe occupational disease is much ado about nothing.  What is abundantly clear is 
that claimant suffered only one injury to his left knee and that occurred on 
February 19, 2010.  Even if claimant were entitled to a left knee rating as a 
compensable consequence of the right great toe disease, he is only entitled to 
one payment of PPD benefits for the left knee meniscectomy.  That admission 
and payment occurred in W.C. No. 4-842-446.  The record evidence does not 
warrant finding that no such separately compensable injury occurred on February 
19, 2010.  The rating for the left knee did not change.  Claimant’s argument that 
MMI is not divisible between body parts, while certainly accurate, is irrelevant in 
the current claim.  Contrary to claimant’s argument, he is not being punished for 
the employer’s decision voluntarily to admit for the rating on the left knee.  He 
received that benefit.  He is not entitled to any additional left knee permanent 
medical impairment benefit.  One need not even address the “apportionment” 
provisions of section 8-42-104(5)(a), C.R.S.  That paragraph requires one to 
deduct the impairment rating for a “previous” work injury to the same body part.  
As found, there was no “previous” work injury to the left knee; there was only one 
injury on February 19, 2010. 

4. Claimant seeks a penalty pursuant to section 8-43-304(1), C.R.S. 
due to respondents’ alleged violation of section 8-42-107.2(4), C.R.S.  Section 8-
43-304(1), C.R.S. provides in pertinent part for penalties of up to $1000 per day if 
respondent “violates any provision of articles 40 to 47 of this title, or does any act 
prohibited thereby, or fails or refuses to perform any duty lawfully enjoined within 
the time prescribed by the director or panel, for which no penalty has been 
specifically provided, or fails, neglects, or refuses to obey any lawful order made 
by the director or panel . . .”  Under section 8-43-304(1), claimant must first prove 
that the disputed conduct constituted a violation of statute, rule, or order.  Allison v. 
Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); Villa v. Wayne 
Gomez Demolition & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 7, 
1997).  Second, if the respondent committed a violation, penalties may be imposed 
only if the respondent’s actions were not reasonable under an objective standard.  
Pioneers Hospital of Rio Blanco County v. Industrial Claim Appeals Office, 114 
P.3d 97 (Colo. App. 2005); Jiminez v. Industrial Claim Appeals Office, 107 P.3d 
965 (Colo. App. 2003); Pueblo School District No. 70 v. Toth, 924 P.2d 1094 (Colo. 
App. 1996).  The standard is "an objective standard measured by the 
reasonableness of the insurer's action and does not require knowledge that the 
conduct was unreasonable." Colorado Compensation Insurance Authority v. 
Industrial Claim Appeals Office, 907 P.2d 676, (Colo.App., 1995).  
 

5. Section 8-42-107.2(4), C.R.S., provides: 
 

Within thirty days after the date of the mailing of the IME's report, 
the insurer or self-insured employer shall either file its admission of 
liability pursuant to section 8-43-203 or request a hearing before 
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the division contesting one or more of the IME's findings or 
determinations contained in such report. 
 

Contrary to claimant’s argument, respondent timely complied with this 
requirement.  The application for hearing was filed within 30 days and expressly 
set the issue of PPD benefits for hearing.  That issue directly contested the 
DIME’s determination of additional left knee impairment in this current claim.  
Consequently, respondent did not violate the statute and no penalty can be 
imposed. 
 
 

ORDER 

 It is therefore ordered that: 

1. Respondent shall pay to claimant $1,500 in one lump sum for bodily 
disfigurement benefits. 

2. Claimant’s claim for additional PPD benefits is denied and dismissed. 

3. Claimant’s claim for penalties against the employer is denied and 
dismissed. 

4. Respondent shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your 
Petition to Review within twenty (20) days after mailing or service of the 
order, as indicated on certificate of mailing or service; otherwise, the 
Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of 
the Judge; and (2) That you mailed it to the above address for the Denver 
Office of Administrative Courts. For statutory reference, see section 8-43-
301(2), C.R.S. (as amended, SB09-070). For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 13, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 



 79 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-063-01 

ISSUES 

The issues presented for determination are whether the Claimant 
sustained a compensable injury, whether she is entitled to medical treatment, 
including treatment already provided, and whether she is entitled to temporary 
disability benefits.  The parties stipulated that if the claim is compensable, the 
Claimant’s average weekly wage is $1,089.87 and that she was responsible for 
the termination of her employment which occurred on January 26, 2012.  The 
Respondents also agreed to pay for medical treatment if the claim was found 
compensable. 

FINDINGS OF FACT 

 Based on the evidence presented, the Judge finds as follows: 

1. Claimant is a 58-year old female employed by the Employer.  The 
Employer is based in Wyoming and [Owner] is the owner.  

2. (Plant) is a coal processing plant where coal is washed and 
processed for shipping. The Plant is located in _, Colorado. The Plant was a 
client of the Employer.  Claimant worked for Employer as a laboratory manager 
in the laboratory located on the Plant’s site.   

3. On or about December 18 or 19, 2012, Claimant, in the course and 
scope of her employment with Employer, began working at the Plant.   

4.  *L who was also employed by the Employer as a lab technician 
worked at the Plant’s laboratory with the Claimant on almost a daily basis.   

5. All Plant workers were required to attend on-site training pursuant 
to the Federal Mine Safety and Health Act (MSHA). The Claimant attended the 
MSHA safety training, although she asserted the training was abbreviated due to 
time constraints.  Nevertheless, the MSHA training taught the employees, 
including Claimant, to report any injury, no matter how minor, immediately to 
Plant dispatch/safety, the Plant Coordinator who is *M, or an immediate Plant 
supervisor.   

6. As manager of the laboratory, Claimant handled all of the 
paperwork pertaining to the laboratory. Claimant was, according to *L, intent and 
meticulous about making sure all Plant workers were aware of mine safety, 
including the immediate reporting of all work injuries, no matter how minor.  

7. During the weeks Claimant worked for the Employer in the Plant’s 
lab, Claimant hired at least 3 short term employees. Claimant trained these 
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employees to report all work injuries no matter how minor immediately to her, to 
*M, to the Plant dispatch/safety department or to an immediate Plant supervisor.    

8. Claimant admitted that she knew Federal law required her to report 
any and all work injuries no matter how minor, immediately, to the appropriate 
person(s) at the Plant. She also believed she should report an injury to her 
immediate supervisor. 

9. The Plant, including dispatch and safety, is open 24 hours per day, 
7 days per week, 363 days per year. The Plant is closed only on Christmas and 
Thanksgiving Day.  

10. Working in the lab at the Plant primarily involved testing coal 
samples Testing coal samples involves using a machine known as a “crusher” 
which is a piece of machinery used to crush coal samples.  Cleaning the crusher 
requires the operator to lift up a cast iron hopper, which is connected to a hinge.  
The Claimant estimated that the hinged lid or hopper weighs approximately 200 
pounds.  After a coal sample is crushed, the operator cleans the crusher screens 
by lifting the hopper.  According to the Claimant, the crusher must be cleaned 
after each sample is crushed. 

11. The Claimant testified that on January 19, 2012, she received a call 
around 2:45-3:00 p.m. to pick up samples for testing.  The Claimant alleges that 
between 4 and 5 p.m. on January 19, she suffered an injury to her neck while 
using the crusher machine.  She testified that she felt pain and an electrical 
shock feeling in her neck and spine when lifting the hopper on the crusher to 
clean it after crushing coal samples.   

12. After the alleged injury on January 19, 2012, at 4:00 p.m., Claimant 
continued to work her regular job for an additional 3 hours, until 7:00 p.m. despite 
feeling sharp, shooting and burning pain in her neck that went down her entire 
spine and into her upper extremities.   

13. *M testified that on January 19, 2012, there were no coal samples 
available for testing until after 7:00 p.m., which is the time the Claimant left work 
for the day.  *M keeps a daily log of the amount of coal that is run.  He testified 
that a good daily coal run is 650 tons of coal per hour. On January 19, 2012, a 
total of 743 tons of coal were run for the day but this coal was not run and made 
available for samples until after 7:00 p.m., which is after Claimant left work for the 
day.  According to *M, there is no way Claimant ran samples of coal on January 
19, 2012, because there was no coal available for sampling and if samples were 
run, *M would have known about it.  

14. *L recalled that on January 19, 2012, the mine was not operating 
when she left work for the day at 2:30 p.m.  She explained that it would take at 
least an hour for a sample to be ready assuming operations went smoothly, thus 
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the earliest the Claimant could have obtained a sample would have been at 
approximately 3:30 p.m.  

15. *L and Claimant testified that the lab technicians keep a log to 
communicate with the techs who work later shifts. On the January 19, 2012 log, 
Claimant documented that there was “no coal run today – but hopefully tonight.” 
This line was crossed out.  The log note then instructs the night shift to “check for 
samples, they should be running.”   The final note by Claimant stated “please 
take result sheet down to wash plant for me.”   

16. Claimant and *L gave conflicting testimony concerning the meaning 
of these notes.   The Claimant testified that she crossed out the line concerning 
“no coal run today . . .” after she received a call to test some coal samples and 
that she was asking the night shift to take the results sheet to the wash plant 
from the samples she ran that evening.  According to *L, Claimant’s note meant 
that she hoped coal would be available for testing during the evening shift and 
that the evening shift should check for samples.  *L also believed Claimant 
intended to instruct the night shift that if they tested samples that night, that they 
were to complete the results sheet and submit it to the wash plant.   

17. Neither interpretation makes much sense.  For instance, *L could 
not explain why Claimant crossed out “no coal run today . . .” and Claimant’s 
testimony that she was completing the evening shift instructions before 2:30 p.m. 
also seems illogical.  The log notes do not appear well organized and signatures 
do not accompany every entry.    The log notes are not informative or persuasive.   

18. Given the testimony of *M and *L, Claimant’s version of the events 
leading up to her alleged injury on January 19, 2012, lacks credibility.  She could 
not have obtained samples to test between 2:45 and 3:00 p.m. because no 
samples existed at that time.  There is no reason to clean the crusher except that 
the crusher is required to be cleaned after testing of samples is completed.  

19. The Claimant indicated that she initially reported her injury to the 
Plant’s surface coordinator, *N. According to Claimant’s testimony, *N ignored 
Claimant and did nothing. *N does not work in Plant dispatch or safety and is not 
in the chain of command to report a work injury to at the Plant.  

20. *N testified that he’s been with the Plant for 11 years. He is familiar 
with MSHA and its mandatory reporting requirements and safety procedures. *N 
persuasively testified that there is “no way” he would have done “nothing” if 
Claimant told him she was injured. Even if the injury was minor and did not 
require medical care, *N testified he would have reported it immediately to Plant 
safety and he would have taken it upon himself to telephone an ambulance.  

21. *N testified that he did not recall the Claimant reporting any injury to 
him on January 19, 2012.  He testified that he learned about it a few weeks later. 
Had she told him, he would have contacted an ambulance even if Claimant did 
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not want him to do so. *N would have done this because that is the procedure he 
follows in every single instance of a work injury, no matter how minor, to err on 
the side of safety.  

22. The Claimant also testified that on January 19, 2012 at 8:02 p.m., 
after the alleged work injury, and after she left work for the day at 7:00 p.m., she 
contacted her direct supervisor,  *O, who is manager for the Employer, on his 
private cell phone number in Wyoming and left a voice mail message notifying 
him of her injury. Claimant admitted that calling *O in Wyoming did not comply 
with Federal law which required her to report the injury to *M, or a supervisor 
immediately in Colorado.  

23. She explained that she made additional attempts to contact *O 
through his secretary between January 20 and 26, and that she actually spoke to 
him once about an issue unrelated to her work injury.   Claimant testified that 
when she attempted to talk to *O about her injury, he told her he was too busy 
and that he would have to call her back.  The Claimant implied that she merely 
wanted to ask *O about the medical insurance the Employer promised to provide 
to her so that she could pursue seeing a doctor on her own.   

24. Claimant also testified that she called *P, who works as a secretary 
for the Employer in Wyoming, several times in an effort to reach *O to report her 
work injury. Claimant admitted that *P does not work in Plant safety and is not a 
person in the chain of command at the Plant.  

25. Claimant testified that she notified co-worker and lab Tech  *Q of 
the alleged work injury. Claimant admitted that *Q did not work in Plant safety 
and was not a person in the chain of command that she was required to report a 
work injury to at the Plant.  

26. On Friday, January 20, 2012, Claimant worked her regular job from 
7:00 a.m. to 1:15 p.m. Claimant worked 9.75 hrs. on Monday, January 23, 2012, 
from 7:00 a.m. to 4:45 p.m. and 9 hours on Tuesday, January 24, 2012, from 
6:30 a.m. to 3:30 p.m.  January 24, 2012, was an especially busy day according 
to the hand written log as, according to the log and Claimant’s testimony, 
Claimant ran 6 samples. Claimant testified that she worked her regular job on 
Wednesday, January 25, 2012.  

27. Claimant admitted that she was able to work her regular job after 
the alleged injury until she was terminated on January 26, 2012.  During this 
time, Claimant did not call in sick or request any job modifications due to the 
alleged injury.  

28. Claimant also admitted that she made no attempts to report the 
alleged work injury at any time to anyone at the Plant from January 19, 2012, 
when the alleged injury occurred, through January 26, 2012, when she was 
terminated. Claimant admitted that she knew she was violating Federal law by 
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not reporting the alleged injury to the proper chain of command at the Plant. 
Claimant’s explanation for failing to comply with MSHA was that she was too 
disoriented and distraught from the work injury to think about proper reporting 
procedures.  .   

29. Claimant admitted that she was responsible for her termination on 
January 26, 2012.  After *R terminated Claimant on January 26, 2012, Claimant 
told *R for the first time that she sustained an alleged injury the previous 
Thursday, January 19, 2012 at approximately 4:00 p.m.  

30. *R told the Claimant that *P would contact her concerning filing a 
workers’ compensation claim.  The Claimant eventually obtained a workers’ 
compensation file claim number from *P late on Friday, January 27, 2012, but 
could not obtain an appointment to see a doctor that late in the day.  The 
Claimant testified that she woke up on Saturday, January 28, 2012, unable to 
move her legs and with her right arm feeling numb, so she went to the 
emergency room though apparently, Claimant had no problems at work up until 
she was terminated.  

31. Claimant did not seek any medical treatment for the alleged injury 
until after she was terminated. On January 28, 2012, Claimant was seen for the 
first time for the alleged injury at San Rafael Hospital. Claimant was diagnosed 
with severe and pre-existing chronic spondylosis and disk osteophyte complex at 
C3-4 causing canal stenosis and spine chord edema.  Claimant underwent a 
fusion at C3-4 on April 9, 2012. 

32. Scott J. Primack, D.O., performed an independent medical 
examination on April 25, 2012. Dr. Primack explained that Claimant had a 
significant pre-existing history of cervical spine problems. Claimant underwent a 
previous C4-5 fusion on July 7, 2009 and extensive chiropractic care.  

33. Claimant’s cervical spine MRI taken on February 28, 2012, 
revealed significant central cervical stenosis both discogenic and arthritic.   

34.  Dr. Primack concluded that if no injury occurred on January 19, 
2012, when cleaning a crusher after testing coal samples, then it is medically 
probable that the cause of Claimant’s cervical condition, including surgery at C3-
4, is a natural progression of her significant pre-existing cervical disease and 
previous C4-5 fusion. According to Dr. Primack, Claimant’s C4-5 fusion made the 
other cervical disc levels at risk for medical treatment and surgery as a result of 
the natural progression of Claimant’s pre-existing cervical stenosis and C4-5 
fusion, absent any injury.  

35. The Claimant has failed to prove that she sustained an injury while 
in the course and scope of her employment.  The credible evidence 
demonstrates that Claimant would not have been using the crusher when she 
allegedly injured herself because there was no reason for her to be using the 
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crusher.  Further, Claimant failed to report her alleged injury to anyone until after 
she was terminated.  Instead, despite feeling disoriented and experiencing pain, 
she continued to work her normal shifts until the termination of her employment.  
Claimant’s explanations for her failure to report the injury to anyone on the 
Plant’s site were not credible.  Claimant testified that she believed the safety staff 
had left for the day on January 19, 2012, at the time of her injury.  Then she 
testified she did not report the injury to the Plant safety staff because she felt like 
she could shake off the injury and because she had “bruised egos” at the mine.  
The Claimant also indicated that she knew she was supposed to report the injury 
to the Plant safety staff, but did not because she was not “thinking clearly” over 
the days following her alleged injury yet she continued to work her normal shifts.   

CONCLUSIONS OF LAW 

1. A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier of 
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 529 P.2d 792 (Colo. 1979); People v. M.A., 104 P.3d 
273, 275 (Colo. App. 2004).  The facts in a workers’ compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of 
the employer’s rights.  Section 8-43-201, C.R.S. A Workers’ Compensation case 
is decided on its merits.  Section 8-43-201, C.R.S.  

 
2. The Judge’s factual findings concern only evidence that is dispositive 

of the issue involved; the Judge does not need to address every piece of 
evidence that might lead to a conflicting conclusion, or he has rejected evidence 
contrary to the findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385, 389 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   
 

4. For a claim to be compensable under the Act, a claimant has the 
burden of proving that she suffered a disability that was proximately caused by 
an injury arising out of and within the course and scope of employment. §8-41-
301(1)(c) C.R.S.; In re Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). 
Proof of causation is a threshold requirement that an injured employee must 
establish by a preponderance of the evidence before any compensation is 
awarded. Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998). The 
question of causation is generally one of fact for determination by the Judge. 
Faulkner, 12 P.3d at 846. 
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5. A pre-existing disease or susceptibility to injury does not disqualify a 
claim if the employment aggravates, accelerates, or combines with the pre-
existing disease or infirmity to produce a disability or need for medical treatment. 
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & 
H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). However, the mere 
occurrence of symptoms at work does not require the ALJ to conclude that the 
duties of employment caused the symptoms, or that the employment aggravated 
or accelerated any pre-existing condition. Rather, the occurrence of symptoms at 
work may represent the result of or natural progression of a pre-existing condition 
that is unrelated to the alleged injury. See F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August 
18, 2005). The question of whether the claimant met the burden of proof to 
establish the requisite causal connection is one of fact for determination by the 
ALJ. City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial 
Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000). 
 

6. The Judge acknowledges that Claimant was experiencing symptoms in 
her neck around January 28, 2012; however, no persuasive or credible evidence 
establishes that a work-related injury caused the onset of such symptoms.   As 
found, the credible evidence demonstrates that Claimant would not have been 
using the crusher when she allegedly injured herself on January 19, 2012, 
because there was no reason for her to be using the crusher.  Further, Claimant 
failed to report her alleged injury to anyone until after she was terminated.  
Instead, despite feeling disoriented and experiencing pain, she continued to work 
her normal shifts until the termination of her employment.  Claimant’s 
explanations for her failure to report the injury to anyone on the Plant’s site were 
not credible.  Claimant testified that she believed the safety staff had left for the 
day on January 19, 2012, at the time of her injury.  Then she testified she did not 
report the injury to the Plant safety staff because she felt like she could shake off 
the injury and because she had “bruised egos” at the mine.  The Claimant also 
indicated that she knew she was supposed to report the injury to the Plant safety 
staff, but did not because she was not “thinking clearly” over the days following 
her alleged injury yet she continued to work her normal shifts.   
 

Further, the Judge is persuaded by Dr. Primack’s opinion that the need for 
treatment at level C3-4 of Claimant’s cervical spine in January 2012 is the result of 
a natural progression of her pre existing cervical spondylosis and prior C5–6 fusion.   

 
7. In light of these findings and conclusions the remaining issues need 

not be addressed.   
 

ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation 
benefits is hereby denied and dismissed.  
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If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 13, 2012 

Laura A. Broniak 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-542-01 

 
PRELIMINARY MATTERS 

 
The Respondent was not present and was not represented by counsel at 

the hearing.  Respondent sent a signed statement to the Office of Administrative 
Courts by facsimile on April 13, 2012 requesting that the court date be set for 
July 19 at 8:30.  Written notice of the hearing scheduled for July 19, 2012 at 8:30 
AM was sent to the Respondent at his last known address on April 13, 2012.  
The Notice was not returned as undelivered.  Based upon the information 
contained in the file, the ALJ determined that there was sufficient notice to the 
Respondent for the hearing and the hearing could proceed notwithstanding the 
failure of the Respondent to appear.   

The Claimant received an advisement on proceeding in the matter pro se 
and the Claimant elected to proceed without legal representation.   

ISSUES 

The following issues were raised for consideration at hearing: 
 
1. Whether the Claimant proved he suffered a compensable injury 
while performing services arising out of and in the course of his 
employment with Respondent. 
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2. If the Claimant’s claim is compensable, whether the Claimant 
proved that medical treatment he received was authorized, causally 
related and reasonably necessary to cure and relieve the effects of the 
April 2, 2011 industrial injury. 
 
3. If the Claimant’s claim is compensable, whether the Claimant is 
entitled to additional medical benefits for care reasonably necessary to 
relieve the effects of his industrial injury on April 2, 2011. 

 
4. If the Claimant’s claim is compensable, whether the Claimant 
proved that he is entitled to compensation for disfigurement pursuant to 
C.R.S. § 8-42-108 and, if so, the amount of compensation. 

5. Whether Respondents are liable for penalties pursuant to C.R.S. § 
8-43-408 for failing to comply with C.R.S. § 8-44-101 or § 8-44-201 (failure 
to maintain workers’ compensation insurance or self-insurance). 

 
FINDINGS OF FACT 

 Based upon the evidence presented at hearing and contained in 
Claimant’s exhibits, which were admitted into evidence without objection, the ALJ 
makes the following findings of fact: 

 1. In March of 2011, the Claimant was not working and was looking 
for work.  One of the Claimant’s friends told him that his employer had a tree 
service company and he needed another person.  The Claimant talked to the 
owner of the business and started working for him.  The Claimant and his friend 
worked 7 days a week, approximately 10-12 hours each day.  The Employer 
operated a lawn and tree service and the Claimant’s typical duties included 
gathering trash and putting it into a truck and putting out mulch and raking.  The 
Claimant did not work with electric tools, but did use a rake to gather the 
garbage.  Each day that the Claimant worked for the Employer, he would meet 
him at the parking lot of a home improvement retail store near Commerce City 
around 7:00 AM.  From there the Employer, the Claimant and his friend would 
travel to the location where they were working for that day.  At the end of each 
day, the Claimant was paid in cash at the rate of $10 per hour for the work that 
the Claimant performed.  There was no written agreement between the Employer 
and the Claimant for services performed.  The Employer would just tell the 
Claimant what to do depending on the job that day and the Claimant would 
perform the requested services.   
 
 2. On April 2, 2011, the Employer had a job cutting down a tree in 
Lakewood.  The Employer cut down the tree and was chopping up the bigger 
branches and roots for firewood and the Claimant and his friend were lining up 
the branches and parts of the trunk of the tree against a fence.  There was one 
branch that was too big and the workers couldn’t pry it apart.  So, the Employer 
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took a chainsaw and put the branch on a stump and had the Claimant hold the 
branch down.  When the Employer brought the chainsaw down, it hit something 
and bounced back up and then the chainsaw came down on the Claimant’s 
finger.  The Claimant was wearing work gloves at the time and the saw cut 
through the glove and finger and the finger was left dangling.  The Claimant 
closed up his hand because blood was coming out.  The Employer then grabbed 
the Claimant’s hand and put pressure on it.   
 
 3. The homeowner who lived at the residence where they were cutting 
down the tree saw the incident and advised that he knew of a nearby medical 
facility called MedExpress.  The homeowner’s son drove to the facility on his 
motorcycle and the Employer, the Claimant and his friend followed in the 
Employer’s vehicle.  The Claimant’s friend drove the vehicle while the Employer 
continued to put pressure on the Claimant’s hand to stop the bleeding.   
 
 4. When the Claimant and the others arrived at MedExpress on April 
2, 2011 at 3:20 PM, the medical staff reported the Claimant’s injury as “almost 
finger amputation” and “L hand 5th finger cut by chainsaw.” The Claimant was 
advised that MedExpress was not able to treat this type of injury and they 
referred the Claimant to St. Anthony Central for further assessment and 
treatment.  The testimony of the Claimant regarding his care at MedExpress is 
credible and supported by the medical records that he submitted from Med 
Express.   
 
 5. The Employer next took the Claimant to St. Anthony Central and 
the Claimant was admitted for emergency services at 3:56 PM on April 2, 2011.  
The reason for the visit is reported as “cut finger w/chainsaw…cut finger while 
cutting down tree.”  The admittance paperwork notes that the injury was “Code 
04 Employment Related.”  Under Guarantor Information, the Employer is listed 
as “John Egart Arborist” and the employer’s address is provided.  Under 
Insurance Information, the Employer told the hospital staff that there was 
worker’s compensation insurance and listed a policy number and the Employer’s 
address and phone number.  There is paperwork in the Claimant’s admission 
documents from St. Anthony Central indicating that Work Comp Insurance was 
confirmed by the Employer.  However, the Claimant testified credibly that the 
Employer later told the hospital personnel that he did not have insurance.   
 
 6. The Emergency Department Report documents that the Claimant’s 
left little finger was cut with a chainsaw and the Claimant was unable to move or 
feel anything in the finger, the cut was at the base of the finger.  The Claimant 
testified credibly that the medical providers at St. Anthony gave him some pills for 
pain and he had to wait at the hospital for the rest of the afternoon and through 
the evening until they operated on the Claimant at 5:00 AM on April 3, 2011.  
Before the operation, the Claimant testified credibly that he was in intense pain 
and the doctor showed him his left hand x-rays and explained that there was 
nothing there to reattach the finger and the doctor recommended against 
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reattachment.  Instead, the Claimant had hand surgery to complete removal of 
the finger properly and to close the wound.  The medical records also show that 
a digital nerve block was performed with lidocaine for pain relief.  After the hand 
surgery, the Claimant was discharged at approximately noon on April 3, 2011.  
Because he was having trouble breathing, the Claimant was sent home with 
oxygen.   
 
 7. The Claimant rested for a couple of days and then on April 5, 2011, 
he had his wife drive him to the parking lot of the home improvement retail store 
where he would meet the Employer.  Because the Claimant’s English is not very 
good, the Claimant had his wife speak with the Employer.  She testified credibly 
that she and the Claimant saw the Employer on Tuesday April 5, 2011 and the 
Employer told her that the Claimant shouldn’t worry because he would take care 
of all the bills and pay lost wages when he had extra money.   
 
 8. On April 5, 2011, the Employer made a credit card payment for 
$200.00 to Preferred Homecare for the oxygen concentrator and the portable 
oxygen tanks.  A copy of the bill noting the payment from the Employer is 
included in the exhibits submitted by the Claimant.   
 
 9. On the Friday after the Claimant’s surgery, the Claimant’s wife took 
him to see the hand surgeon and he took the Claimant’s bandages off and 
referred the Claimant for physical therapy 2 times per week for 2 months.   
 
 10. The Claimant’s wife sent an e-mail update to the Employer on 
Friday, April 8, 2011 advising the Employer that the doctor removed the 
bandages and recommended therapy.  The Claimant’s wife also advised that the 
doctor stated that possibly after the Claimant’s stitches were removed in 2 
weeks, he could return to work doing light duty.  The Claimant’s wife provided the 
Employer with the Claimant’s next appointment date with the hand surgeon and 
the 8 scheduled visits for hand therapy needed to strengthen the Claimant’s 
hand.  The Claimant’s wife also advised that the Claimant no longer needed to 
be on oxygen and the provider would come to pick up the rest of the oxygen.   
 
 11. The Claimant went to WestSide Hand Therapy for physical therapy 
where he would do exercises and received massage therapy and they put “pads” 
on his hand to affect the nerves to address his pain.  The therapy was also 
addressing the Claimant’s complaint that he could not close the other fingers on 
his hand into a fist or to grip anything tightly.   
 
 12. The Claimant’s wife sent another update to the Employer on April 
20, 2011 advising that the Claimant had started therapy and the therapist stated 
it would be a minimum of 6 weeks from the injury before the Claimant could 
return to light work.  The Claimant was also reporting increased pain.  The 
Employer replied on April 21, 2011 thanking the Claimant’s wife for the update.   
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 13. After about a month and a half of going to therapy, the receptionist 
advised the Claimant that they had not received payment for the bills for the 
therapy.  As a result of non-payment, the Claimant’s therapy was terminated.  
The Claimant wanted to continue to go to the therapy because it was helping 
him, but he was not working at the time and he did not have any money to pay 
for the therapy.  
 
 14. On April 23, 2011, the Claimant’s wife sent another e-mail to 
update the Employer as to the Claimant’s progress.  Per the Claimant’s request, 
his wife also asked if the medical bills were being paid and when he would 
receive his lost wages.  The Employer replied on April 26, 2011 stating that he 
was glad the Claimant was doing better and also that the Employer was “in the 
process of paying his medical bills” requested a copy of the bills.  He also stated 
that the he “will keep him paid for lost wages as I get it.”  On April 27, 2011, The 
Claimant’s wife provided another status update and stated that she would send 
the bill that she received.  On May 5, 2011, the Employer replied by e-mail, 
stating that “I will get [Claimant] some money as soon as I can.  I am just trying 
go [sic] on my feet.”  From May 17th to May 20th of 2011, the Claimant’s wife and 
the Employer continued to exchange e-mails regarding arrangements for the 
payment of medical bills.   
 

14. The Claimant began to receive a number of overdue bills related to 
his injury, surgery and medical treatment.  His wife contacted the 
service providers and they advised her that the Employer spoke with 
them and told them that the Claimant was not his employee.   

 
 16. The Claimant submitted the following bills and testified credibly that 
these bills have not been paid by the Employer, in whole or in part.  The Claimant 
testified that he has made some payments towards the bills, but did not have a 
payment history.  The following bills related to the Claimant’s treatment for his 
April 2, 2011 injury are: 
 
 (a) WestSide Hand Therapy  $4,482.00 
 (b) John M Pav, MD   $1,055.00 
 (c) Empi     $1,282.06 
 (d) Rfurey SA LLC   $   190.00 
 (e) APEX Emergency Group  $   700.00 
 (f)  Anesthesia Consultants PC $1,750.00 
 (g) Colorado Imaging    $     35.00  
 (h) MRO     $     15.52 
 (i)  St. Anthony Central   $23,869.90 orig., reduced by 
$7,160.97  
        when Claimant advised there was 
no  
        insurance, so total due now listed 
at  
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        $16,708.93 
 
 17. The Claimant testified credibly that he still feels pain in his hand 
and he thinks that he needs further medical care for the hand as a result of the 
injury he suffered on April 2, 2011.  He wants to see a doctor and he wants to 
resume physical therapy for his hand.  He has not been able to do this because 
he does not have the money to pay for this.   
 
 18. The Claimant is currently working at a supermarket doing light work 
loading trucks with fruit.  He works 5 days a week for about 6-8 hours per day.   
 
 19. The Claimant filed an Application for Hearing and Notice to Set on 
March 19, 2012 requesting a hearing on the issues of: Compensability, Medical 
Benefits – Reasonably Necessary, Disfigurement, and Penalties for failure to 
insure.   
 
 20. There is no record of a Response filed with the Office of 
Administrative Courts in this case. 
  
 21. There is a record in the file and OAC computer records that the 
Respondent had contact with the Office of Administrative Courts by telephone 
and by facsimile regarding scheduling the date of the hearing and the 
Respondent requested a hearing on July 19, 2012 at 8:30 AM.   
 
 22. At the hearing, the Claimant exhibited his left hand and also 
provided photographs of his hands.  The Claimant has a missing pinky finger on 
the left hand that was severed just after the knuckle.  There is scarring and the 
skin is dark red over the area on his left hand just past the knuckle where his 5th 
digit would have been.  In addition to the loss of the finger and the scarring, the 
Claimant demonstrated that due to the injury he cannot close the other fingers on 
the left had into a tight fist, but can only loosely close the fingers.  The Claimant 
further demonstrated this by way of comparison with the Claimant’s right hand 
which did not suffer any injury or disfigurement.  The Claimant has sustained a 
serious permanent disfigurement to an area of his body normally exposed to 
public view, which entitles the Claimant to additional compensation.  Further, the 
Claimant sustained a disfigurement that left him with a stump due to loss or 
partial loss of a limb.   Accordingly, in the discretion of the ALJ, it is determined 
that Employer shall pay the Claimant $4,800.00 for his disfigurement in addition 
to any other compensation due to the Claimant.   
   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
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employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Compensability 

The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
“arising out of” test is one of causation which requires that the injury have its 
origins in an employee’s work-related functions.  There is no presumption than 
an injury which occurs in the course of employment arises out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968).  The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  A causal connection may be established by circumstantial 
evidence and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

 
Compensable injuries involve an “injury” which requires medical treatment 

or causes disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  All results flowing proximately and naturally from an industrial injury are 
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compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970).  Whether a compensable injury has been sustained is a question of fact 
to be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 
397 (Colo.App.Div. 5 2009).   

 
The Claimant testified credibly that he was injured when he was 

performing services for Employer on a job cutting down a tree in Lakewood.  The 
Employer cut down the tree and was chopping up the bigger branches and roots 
for firewood and the Claimant and his friend were lining up the branches and 
parts of the trunk of the tree against a fence.  There was one branch that was too 
big and the workers couldn’t pry it apart.  So, the Employer took a chainsaw and 
put the branch on a stump and had the Claimant hold the branch down.  When 
the Employer brought the chainsaw down, it hit something and bounced back up 
and then the chainsaw came down on the Claimant’s finger.  The Claimant was 
wearing work gloves at the time and the saw cut through the glove and finger and 
the finger was left dangling.  The Claimant closed up his hand because blood 
was coming out.  The Employer then grabbed the Claimant’s hand and put 
pressure on it.  The emergency room records confirm that the Claimant’s finger 
was mostly amputated as a result of this incident and surgery to complete the 
amputation and close the wound was necessary to treat the injury.  Based upon 
the Claimant’s uncontroverted testimony and the medical records confirming the 
Claimant’s physical condition, it is found that the Claimant suffered a 
compensable injury.   

 
Authorized, Reasonable, Necessary and Causally Related 

Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  
However, the right to workers' compensation benefits, including medical benefits, 
arises only when an injured employee establishes by a preponderance of the 
evidence that the need for medical treatment was proximately caused by an 
injury arising out of and in the course of the employment. Section 8-41-301(1)(c), 
C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 
2000).  The question of whether a particular medical treatment is reasonable and 
necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 
251 (Colo. App. 1999). The claimant bears the burden of proof to establish the 
right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 
250 (Colo. App. 1990).   

Here, the Claimant has established that the medical treatment he received 
at MedExpress and St. Anthony Central and their referrals were reasonably 
necessary to cure and relieve the Claimant from the effects of the April 2, 2011 
work injury resulting in the amputation of his finger and resulting damage to his 
left hand.  The Employer was the one who took the Claimant to the medical 
providers and the Employer provided information to St. Anthony Central as a 
guarantor for payment of the medical treatment provided.  The hand surgery, 
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related treatment and follow up treatment was reasonable and necessary to treat 
the Claimant’s injury.  The physical therapy that the Claimant received upon 
referral from the hand surgeon was likewise reasonable and necessary to treat 
the Claimant from the effects of his work injury.  The Claimant has also 
established that he is entitled to further evaluation of his left hand by a hand 
surgeon to determine if the Claimant requires additional medical treatment and 
physical therapy to cure and relieve the Claimant from the effects of the injury in 
accordance with the Act.     

 
 Because the Employers are liable for payment of Claimant’s medical costs 
associated with his work injury, no medical provider shall seek to recover such 
costs from the Claimant. C.R.S.§ 8-42-101(4), C.R.S. 

 
Disfigurement Award 

 Pursuant to C.R.S. § 8-42-108, if the Claimant is “seriously, permanently 
disfigured about the head, face, or parts of the body normally exposed to public 
view, in addition to all other compensation benefits…the director may allow 
compensation not to exceed four thousand dollars to the employee who suffers 
such disfigurement.”  The area normally exposed to public view has been 
interpreted to include all areas of the body that would be apparent in swimming 
attire.  Twilight Jones Lounge v. Showers, 732 P.2d 1230 (Colo. App. 1986).  The 
ability to conceal a disfigurement, by means of clothing or a prosthetic or artificial 
device does not defeat an entitlement to benefits for the disfigurement.  Arkin v. 
Industrial Commission, (145 Colo. 463, 358 P.2d 879 (1961).   

 At the hearing, the Claimant exhibited his left hand and also provided 
photographs of his hands.  The Claimant has a missing pinky finger on the left 
hand that was severed just after the knuckle.  There is scarring and the skin is 
dark red over the area on his left hand just past the knuckle where his 5th digit 
would have been.  In addition to the loss of the finger and the scarring, the 
Claimant demonstrated that due to the injury he cannot close the other fingers on 
the left had into a tight fist, but can only loosely close the fingers.  The Claimant 
further demonstrated this by way of comparison with the Claimant’s right hand 
which did not suffer any injury or disfigurement.  The Claimant has sustained a 
serious permanent disfigurement to an area of his body normally exposed to 
public view, which entitles the Claimant to additional compensation.  Further, the 
Claimant sustained a disfigurement that left him with a stump due to loss or 
partial loss of a limb.  C.R.S. §8-42-108(2)(c); Leffler v. Industrial Claim Appeals 
Office, 252.P.3d 50 (Colo. App. 2010)(loss of portions of fingers resulting from 
amputations result in stumps due to loss or partial loss of limbs permitting 
additional compensation under the statute).  Accordingly, in the discretion of the 
ALJ, it is determined that the non-insured Employer shall pay the Claimant 
$4,800.00 for his disfigurement in addition to any other compensation due to the 
Claimant.   

 
Penalty for Failure to Maintain Workers’ Compensation Insurance 
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 C.R.S. § 8-43-408 (1) provides:   

 In any case where the employer is subject to the provisions 
of articles 40 to 47 of this title and at the time of an injury has not 
complied with the insurance provisions of said articles, or has 
allowed the required insurance to terminate, or has not effected a 
renewal thereof, the employee, if injured, or, if killed, the 
employee's dependents may claim the compensation and benefits 
provided in said articles, and in any such case the amounts of 
compensation or benefits provided in said articles shall be 
increased fifty percent. 

 To be in compliance with the insurance requirements under the Act, an 
employer must secure compensation for all employees in one or more of the 
following ways, which shall be deemed to be compliance with the insurance 
requirements of said articles in accordance with C.R.S. § 8-44-101(1):  

1. By insuring and keeping insured the payment of such 
compensation in the Pinnacol Assurance fund; 

2. By insuring and keeping insured the payment of such 
compensation with any stock or mutual corporation authorized to 
transact the business of workers' compensation insurance in this 
state. If insurance is effected in such stock or mutual corporation, 
the employer or insurer shall forthwith file with the division, in form 
prescribed by it, a notice specifying the name of the insured and the 
insurer, the business and place of business of the insured, the 
effective and termination dates of the policy, and, when requested, 
a copy of the contract or policy of insurance 

3. By procuring a self-insurance permit from the executive 
director as provided in § 8-44-201, except for public entity pools as 
described in § 8-44-204(3), which shall procure self-insurance 
certificates of authority from the commissioner of insurance as 
provided in § 8-44-204 

4. By procuring a self-insurance certificate of authority from the 
commissioner of insurance as provided in § 8-44-205 

 Moreover, “It shall be unlawful, except as provided in §§ 8-41-401 and 8-
41-402, for any employer, regardless of the method of insurance, to require an 
employee to pay all or any part of the cost of such insurance.”  C.R.S. § 8-44-
101(2). 

 In determining whether to impose sanctions for failure to secure 
insurance, the only issue is whether or not the employer had insurance in effect 

http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-201&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0&nojumpmsg=0#8-44-204(3)�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-204&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-44-205&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-401&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-402&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
http://www.lawriter.net/NLLXML/getcode.asp?datatype=S&userid=PRODSG&interface=CM&statecd=CO&codesec=8-41-402&sessionyr=2012&Title=8&datatype=S&noheader=0&nojumpmsg=0�
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in accordance with C.R.S. § 8-44-101(1).  The ALJ has no discretion in the 
imposition of the additional liability to an employer who fails to carry insurance 
under the Act and must increase the compensation and benefits to which the 
claimant is entitled by fifty percent.  Kamp v. Disney, 110 Colo. 518, 135 P.2d 
1019 (Colo. 1943).  However, the statute does not provide for an increase in 
medical payments because medical expenses are not construed as 
“compensation or benefits” for the purposes of this section.  Jacobson v. 
Doan,136 Colo. 496, 319 P.2d 975 (1957).  Here, the testimony and 
documentary evidence at the hearing establishes that the Employer did not have 
or maintain workers’ compensation insurance at the time of the Claimant’s injury.  
Therefore, any compensation or benefits awarded to the Claimant shall be 
increased by fifty percent.   

ORDER 

 Based on the above factual findings and legal conclusions, it is therefore 
ORDERED that: 

1. The Claimant was an employee of the Employer under the Act and 
the Claimant suffered a compensable injury.   

  
2. Medical treatment the Claimant received that related his left hand 

injury and finger amputation at MedExpress and St. Anthony Central and 
pursuant to referrals from his hand surgeon or the medical professionals at St. 
Anthony Central was reasonably necessary to cure and relieve the Claimant from 
the effects of the April 2, 2011 work injury. 

 
3. The Respondent Employer shall pay the following medical bills to 

the providers to the extent that the Claimant has not paid all or a portion of the 
bills: 

 
 (a) WestSide Hand Therapy  $4,482.00 
 (b) John M Pav, MD   $1,055.00 
 (c) Empi     $1,282.06 
 (d) Rfurey SA LLC   $   190.00 
 (e) APEX Emergency Group  $   700.00 
 (f)  Anesthesia Consultants PC $1,750.00 
 (g) Colorado Imaging    $     35.00  
 (h) MRO     $     15.52 
 (i)  St. Anthony Central   $23,869.90 orig., reduced by 
$7,160.97  
        when Claimant advised there was 
no  
        insurance, so total due now listed 
at  
        $16,708.93 – however, 
Respondent          Employer is 
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responsible for the current         
 amount claimed by St. Anthony Central 
 
 To the extent that the Claimant has paid all or any portion of the above 
bills, the Respondent Employer shall reimburse the Claimant for the amounts that 
the Claimant paid and pay any remaining balance due to the providers.  Because 
the Employers are liable for payment of Claimant’s medical costs associated with 
his work injury, no medical provider shall seek to recover such costs from the 
Claimant. C.R.S.§ 8-42-101(4), C.R.S. 

 
4. Claimant shall continue to receive reasonable and necessary 

medical treatment that is designed to cure or relieve the effects of work injury 
suffered on April 2, 2011, including, but not limited to, reasonable and necessary 
evaluation, assessments and care of the Claimant’s current medical condition, 
and reasonably and necessary physical therapy for his left hand, subject to the 
provisions of the Act.  The Respondent Employer shall be responsible for the 
payment of all such medical treatment.   

 
 5. The Claimant has sustained a serious permanent disfigurement to 
an area of his body normally exposed to public view, which entitles the Claimant 
to additional compensation.  Further, the Claimant sustained a disfigurement that 
left him with a stump due to loss or partial loss of a limb.  Accordingly, in the 
discretion of the ALJ, it is determined that the non-insured Employer shall pay the 
Claimant $4,800.00 for his disfigurement in addition to any other compensation 
due to the Claimant.   

 
6. Respondent Employer shall increase compensation to the Claimant 

by 50% pursuant to § 8-43-408(1) for failure to carry workers’ compensation 
insurance in accordance with the Act.  Therefore, the Respondent Employer shall 
pay the sum of $7,200.00 for the disfigurement benefit to the Claimant.   

7.  In lieu of payment of the above compensation and benefits to the 
Claimant for past and any required continuing treatment, and for payment of 
medical bills to the providers, and reimbursement for payments the Claimant has 
already made to medical providers, the Respondent-Employer shall: 
 
            a.         Within ten (10) days of the date of service of this order, deposit the 

sum of $38,000.00 with the Division of Workers' Compensation, as 
trustee, to secure the payment of all unpaid compensation and 
benefits awarded.  The check shall be payable to: Division of 
Workers' Compensation/Trustee. The check shall be mailed to the 
Division of Workers' Compensation, P.O. Box 300009, Denver, 
Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

 
            b.         Within ten (10) days of the date of service of this order, file a bond in 

the sum of $38,000.00 with the Division of Workers' Compensation 
within ten (10) days of the date of this order: 
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                        (1)       Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' 
Compensation; or 

                        (2)       Issued by a surety company authorized to do business in 
Colorado. 

                        The bond shall guarantee payment of the compensation and 
benefits awarded. 

 
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall 
notify the Division of Workers' Compensation of payments made pursuant to 
this order. 
 
            IT IS FURTHER ORDERED:  That the filing of any appeal, including 
a petition to review, shall not relieve the employer of the obligation to pay the 
designated sum to the trustee or to file the bond.  §8-43-408(2), C.R.S. 

 
8. All compensation not paid when due shall bear interest at the rate 

of 8% per annum.   
 
9. All matters not determined herein are reserved for future 

determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm.\ 
 

DATED:  September 14, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-874-040-01 

http://www.colorado.gov/dpa/oac/forms-WC.htm./�
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ISSUES 

The issues determined by this decision are: 
 

1. Compensability; 
 

2. Medical benefits- Authorized Treating Provider; 
 

3. Medical benefits- reasonably necessary; 
 

4. Temporary total disability- 9/22/11 to ongoing; 
 

5. Temporary partial disability- 9/22/11 to ongoing; and, 
 

6. Whether the Claimant’s voluntary participation in a recreational activity 
was a substantial deviation from her work-related duties. 

 

FINDINGS OF FACT 

1. On September 22, 2011, the Claimant was employed by the 
Respondent-Employer as a property manager of a residential property. 

2. All Respondent-Employer properties closed early on September 22, 
2011, by directive of Respondent-Employer and *S, regional manager for 
Respondent-Employer, to attend a company picnic in Denver, Colorado. 

3. The purpose of the company picnic was for all property employees 
to attend an employee appreciation awards ceremony and participate in team 
building exercises.  The Respondent-Employer arranged for the provision of 
unique T-shirts identifying the people who worked for the individual properties in 
the portfolio. 

4. Attendance at this company picnic was mandatory for employees, 
or in the alternative they could continue their normal job duties. In either event, 
the employees were paid for their participation. Ms. *S authored an email dated 
November 28, 2011, indicating that the picnic was mandatory. Some of the 
employees were paid mileage for their transportation to the picnic. 

5. The picnic was an employee-only event. Employee families were 
not invited to this event, nor were any present. 

6. Employees who attended the picnic were paid regular wages to 
attend this event and were not required to make up hours. 

7. The company picnic was sponsored by the Respondent-Employer 
and occurred on company time. The Respondent-Employer arranged for the 
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food, arranged for the location, provided each of its residential properties with 
“team” T-shirts and asked that employees wear these at the picnic, and 
organized events/courses intended to be used by the employees for team 
building, as each event was intended to be completed by employees as partners 
or teams. 

8. Ms. *S asked the Claimant to be her teammate in a “bouncy house” 
obstacle course. The Claimant agreed to partner with Ms. *S for the obstacle 
course.  

9. The obstacle course contained approximately 4-foot high walls 
participants had to climb over. While climbing over a wall in the middle of the 
course, the Claimant fell, landing on and injuring her left knee. The Claimant 
heard her knee “pop” and felt pain. 

10. The Claimant met up with Ms. *S at the obstacle course slide and 
informed her she hurt her knee. Ms. *S does not recall the conversation. 

11. After finishing the obstacle course the Claimant noticed her knee 
was swelling and asked Ms. *S if she could leave early because she was in pain. 
Ms. *S recalls that the Claimant requested to leave early but does not recall the 
reason. 

12. The Claimant returned to her work-site property with the other 
employees she drove to the company picnic with.  

13. On September 23, 2012, the Claimant informed Ms. *S she would 
not be in to work because her knee still hurt and she was going to the doctor. 
The Claimant was in contact with Ms. *S throughout the day to update her on her 
medical condition. 

14. The Claimant was not provided a list of approved medical providers 
by the Respondent-Employer nor informed of any doctors to see.  

15. The Claimant went to see her primary care physician whose office 
recommended she see an orthopedist. The Claimant then scheduled an 
appointment with Colorado Springs Orthopedic Group for September 23, 2011.  

16. Dr. Stockelman of the Colorado Springs Orthopedic Group ordered 
an MRI of the Claimant’s left knee, which showed an ACL tear, strains to the 
MCL and LCL, and possible tears of the medial meniscus. Dr. Stockelman 
recommended the Claimant undergo pre-operative physical therapy.  

17. On October 6, 2011, the Claimant sent an email to *T , the HR 
director for the Respondent-Employer, informing him of her injury and asking if it 
was a worker’s compensation claim. The Claimant was informed it was not.   
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18.  On November 3, 2011, Dr. Stockelman performed surgery to repair 
the Claimant’s ACL.  

19. On November 28, 2011, the Claimant testified she contacted Ms. 
*S to again ask about a worker’s compensation claim. Ms. *S emailed *T , the HR 
director, to follow up on the Claimant’s worker’s compensation claim as the 
company picnic was during working hours and employee attendance was 
mandatory. The Claimant was then informed how to file a worker’s compensation 
claim, which she did.  

20. Since the November 3rd

21. The Respondent-Employer had Dr. Brian Lambden conduct an 
IME. This occurred on July 24, 2012. For that appointment Dr. Lambden 
reviewed the Claimant’s medical records, took a history from the Claimant, and 
performed a physical evaluation. Dr. Lambden testified it was his opinion, within 
a reasonable degree of medical probability, that the Claimant’s reported 
mechanism of injury was consistent with the medical records and causally related 
to her fall in the “bouncy house”. Dr. Lambden further testified that the treatment 
the Claimant received for her left knee, including the MRI, pre- and post-surgery 
physical therapy, and the surgery itself, were all reasonable, necessary and 
related to the injury she sustained while participating in the company picnic 
obstacle course. 

 surgery, Dr. Stockelman has continued to 
treat the Claimant with post-op physical therapy and follow-up visits. The 
Claimant currently has a follow-up visit scheduled on September 19, 2012. 

22. Due to her injury, the Claimant missed work on September 23, 
2011, and November 3, 2011 through December 5, 2011, resulting in wage loss. 

23. The ALJ finds insufficient evidence to support the award of 
temporary partial disability benefits. 

24. The ALJ finds that the Respondents have failed to establish by a 
preponderance of the evidence that the Claimant’s participation in the events 
planned by the Respondent-Employer during her work hours constitutes a 
substantial deviation from her work-related duties. 

 

CONCLUSIONS OF LAW 

1. The Claimant must prove by a preponderance of the evidence that 
she is a covered employee who suffered an injury arising out of and in the course 
of employment. Section 8-41-301(1), C.R.S.; see, Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 (Colo. App. 
2001). A preponderance of the evidence is that which leads the trier-of-fact, after 
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considering all of the evidence, to find that a fact is more probably true than not. 
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

2. An injury occurs “in the course of” employment where claimant 
demonstrates that the injury occurred within the time and place limits of her 
employment and during an activity that had some connection with her work-
related functions. See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo.1991). To 
determine whether a recreational activity is within the course of employment the 
Courts rely on the following factors: 1) did the activity occur during working hours, 
2) was the activity on or off the employer’s premises, 3) was participation 
required, 3) did the employer sponsor/organize the activity, 4) did the employer 
make contributions to the activity, and 5) did the employer derive benefit from the 
activity. See City and County of Denver v. Lee, 168 Colo. 208, 450 P.2d 352 
(1969).  

3. The Claimant established by a preponderance of the evidence that 
she suffered a compensable work injury on September 22, 2011. In analyzing the 
factors under City and County of Denver, Supra, the ALJ concludes: 1) The 
activity occurred during working hours. Ms. *S’s email dated November 28, 2011, 
supports the fact that the injury occurred while on company time. Additionally, all 
employees were paid for attending and some were reimbursed mileage for 
driving to the picnic. 2) The company picnic occurred off the employer’s normal 
business premises, however; since the Respondent-Employer organized and 
sponsored the company picnic to occur at the location that it did this factor has 
been substantially satisfied. 3) Participation was required in either the picnic 
function or normal work duties. The ALJ credits the testimony of the Claimant 
that participation by employees was mandatory, or at a minimum perceived to be 
mandatory. 4) The Respondent-Employer arranged for all of the activities 
including arranging for the payment of the picnic. 5) Finally, the employer derived 
benefit from the activity. The ALJ credits the testimony of the Claimant that the 
purpose of the company picnic was for employee appreciation and team building. 
Both the Claimant and Ms. *S testified that the organized events/courses were 
designed for employees to participate together in partners or teams. The ALJ 
finds that the company picnic and its organized activities, including the “bouncy 
house” obstacle course, benefited the Respondent-Employer by increasing 
employee morale and creating team spirit. 

4. The “arising out of” requirement is narrower and requires claimant 
to show a causal connection between the employment and injury such that the 
injury has its origins in the employee’s work-related functions and is sufficiently 
related to those functions to be considered part of the employment contract. See 
Triad. 

5. There is no dispute that Claimant’s left knee injury was causally 
related to her participation in the “bouncy house” obstacle course at the 
Respondent-Employer sponsored and organized company picnic. Even 
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Respondents’ IME, Dr. Lambden testified the Claimant’s fall during the “bouncy 
house” obstacle course caused her knee injury and the need for treatment. 

6. The Claimant’s injury arose out of her participation in events for 
which the Respondent-Employer encouraged participation of its employees 
during a period of time for which they were being paid their usual wages. 

7. It is found that the Claimant suffered a compensable work injury on 
September 22, 2011. 

Medical Benefits- Authorized Treating Provider 

8. C.R.S. 8-43-404(5)(a)(I)(A) states that the employer is required to 
provide claimant with a list of at least two physicians “in the first instance,” from 
which claimant may select the physician to attend her. If the services of a 
physician are not tendered at the time of injury, claimant has the right to select a 
physician or chiropractor. 

9. The ALJ credits the testimony of the Claimant that she never 
received from the Respondent-Employer, nor was she made aware of, any list of 
approved physicians to see to treat her injury, even though she reported her 
injury to Ms. *S immediately after it occurred. The ALJ finds that Ms. *S should 
have known of the potential for a work-related injury and should have further 
investigated the circumstances. The Claimant further testified that on September 
23, 2011, she informed Ms. *S she was going to the doctor regarding her knee 
and remained in contact with Ms. *S throughout the day to update her on her 
condition, a list of doctors was never mentioned. Therefore, because the 
Claimant was not provided a list of physicians by the Respondent-Employer as 
required, the right of selection passed to the Claimant and Dr. Stockelman and 
his referrals are authorized treating providers.  

Medical Benefits- Reasonably Necessary 

10. For a compensable injury, an employer and its insurance company 
must provide all medical benefits which are reasonably necessary to cure and 
relieve the injury. C.R.S. 8-42-101 (2010). Respondents are liable for reasonable 
and necessary medical treatment by a physician to whom a claimant has been 
referred by an authorized treating provider. Rogers v. Industrial Commission, 746 
P.2d 565 (Colo. App. 1987). Whether such a referral was made in the “normal 
progression of authorized medical care” is a question of fact for the 
administrative law judge. Cabela v. Industrial Claim Appeals Office, 198 P.3d 
1277 (Colo. App. 2008). 

11. As this injury has been deemed compensable, the Respondent-
Insurer is responsible for all medical benefits which are reasonably necessary to 
cure and relieve the effects of the injury, including payment for authorized 
treatment already received. It is specifically found, based upon the opinion of Dr. 
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Lambden, that the ACL reconstruction performed by Dr. Stockelman was 
reasonably necessary and related treatment for this claim. 

Temporary Total Disability Benefits 

12. To prove entitlement to temporary total disability (TTD) benefits, the 
Claimant must prove that the industrial injury or disease caused a disability 
lasting more than three work shifts, that she left work as a result of the disability, 
and that the disability resulted in an actual wage loss.  PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542 (Colo. 1995). The term disability, connotes two 
elements: 1) Medical incapacity evidenced by loss or restriction of bodily 
function; and 2) Impairment of wage earning capacity element of disability may 
be evidenced by a complete inability to work, or by restrictions which impair the 
claimant’s ability effectively and properly to perform her regular employment. 
Ortiz v. Murphy, 964 P.2d 595 (Colo. App. 1998). 

13. The Claimant missed work on September 23, 2011 to seek 
treatment for the work injury she sustained on September 22, 2011. Additionally, 
the Claimant was unable to work from November 3, 2011 until December 5, 2011 
due to knee surgery for this injury. Therefore, the Claimant has established by a 
preponderance of the evidence that she is entitled to TTD benefits for September 
23, 2011 and from November 3, 2011 through December 5, 2011.  

ORDER 

 It is therefore ordered that: 

1. The Claimant’s injuries incurred on September 22, 2011 are 
compensable under the Workers’ Compensation Act of Colorado. 

2. The Respondent-Insurer shall provide the Claimant with all 
reasonable and necessary medical treatment to relieve her of the effects of her 
work-related injury. 

3. The Respondent-Insurer shall pay for any prior medical treatment 
that was reasonable and necessary and related to the September 22, 2011 
injury, including payment of medical bills associated with the surgery performed 
by Dr. Stockelman on November 3, 2011, according to the fee schedule. 

4. The Respondent-Insurer shall pay temporary total disability benefits 
for September 23, 2011 and from the date of November 3, 2011 through 
December 5, 2011. 

5. The Respondent-Insurer is not responsible for any temporary 
partial disability payments up through the date of hearing. 

6. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 
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7. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: September 17, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NOS. WC 4-769-224, 4-879-075, 4-875-492. 4-875-493 & 4-875-
491 

ISSUES 

Issues raised by Claimant in her Application for Hearing were Petition to 
Reopen W.C. No. 4-769-224 and, if reopened, medical benefits and Temporary 
Total Disability (TTD) benefits beginning September 1, 2010 and continuing until 
terminated by statute.  In addition, Claimant raised compensability of 
occupational diseases with dates of “onset of disability” of March 10, 2010 in 
W.C. No. 4-879-075, ([Employer 1]), April 22, 2010 in W.C. No. 4-875-492 
([Employer 2]), July 1, 2010 in W.C. No. 4-875-493 ([Employer 3]) and August 
31, 2010 in W.C. No. 4-875-491 ([Employer 4]).  If compensable Claimant sought 
medical benefits and TTD benefits beginning September 1, 2010 and continuing 
until terminated by statute.  All of the preceding claims were considered at the 
July 30, 2012 hearing in this matter. 

FINDINGS OF FACT 

 1. Claimant worked for [SITE 1] [Employer 1] as an LPN from 
December of 2007 through March of 2010.  Claimant injured her left shoulder on 
May 24, 2008 while attempting to return a combative resident to the [SITE 1] 
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[Employer 1] facility.  Robert Nystrom, PhD. D.O. was Claimant’s primary 
Authorized Treating Physician (ATP) for the claim. 

2. Dr. Nystrom referred Claimant to orthopedic surgeon Dale Martin, 
M.D. and she underwent surgery for a partial rotator cuff tear of her left shoulder 
on September 11, 2008.  Dr. Martin then performed manual manipulation of the 
left shoulder under anesthesia on January 15, 2009.  Claimant returned to work 
on February 4, 2009.  On April 9, 2009 Dr. Nystrom determined that Claimant 
had reached Maximum Medical Improvement (MMI) and assigned an 18% upper 
extremity impairment rating. 

 3. At the time Claimant was placed at MMI she continued to 
experience left shoulder pain.  Claimant testified that in the summer of 2009, as a 
result of her pain complaints, she also began psychological treatment.  She 
returned to Dr. Nystrom in January of 2010 because of her continuing shoulder 
pain.  Claimant suffered left shoulder pain even on her days off from work and 
her symptoms never completely ceased.  She explained that she experienced 
unrelenting pain of the left shoulder between MMI on April 9, 2009 and when she 
returned to Dr. Nystrom in January of 2010.  Claimant described her left shoulder 
symptoms as constant stabbing and throbbing pain. 

 4. On April 10, 2010 Claimant went to work for [Employer 2] as a 
treatment nurse.  She ceased working for [Employer 2] on April 22, 2010.  
Claimant performed job duties including administering medications, assessing 
patients, charting, transcribing doctors’ orders, completing incident reports, 
reviewing patient discharges and providing shift-to-shift reports.  Claimant noted 
that at no time during her employment at [Employer 2] did she injure her left 
shoulder in any way.  She explained that the painful condition in her left shoulder 
remained the same during her employment with [Employer 2]. 

5. In June of 2010 Claimant began working for [Employer 3].  Her 
employment lasted for six days.  Claimant performed the same type of job duties 
at [Employer 3] as she had performed while working for [Employer 2].  She 
testified that she did not injure her left shoulder while working at [Employer 3] and 
her left shoulder condition remained unchanged. 
 

6. On June 28, 2010 Claimant began working for [Employer 4 ] as an 
LPN.  She was terminated from her position on August 31, 2010.  Claimant 
testified that her primary job duties at [Employer 4 ] involved pushing a 
medication cart and helping residents take their prescription medications.  She 
remarked that she received assistance with any lifting activities.  Claimant 
acknowledged that she did not incur any injury to her left shoulder while working 
at [Employer 4 ] and simply continued to feel the same pain in her left shoulder 
as from her initial injury on May 24, 2008.  Claimant summarized that the pain in 
her left shoulder existed before her employment at [Employer 4 ] and that the 
pain remained unchanged during her employment. 
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 7. On May 9, 2011 Claimant visited Kelly Sanderford, M.D. for an 
examination.  Claimant had originally seen Dr. Sanderford prior to reaching MMI.  
Dr. Sanderford administered a glenohumeral injection.  He remarked that, if 
Claimant did not obtain relief from the injection, “we may need to look further at 
her cervical spine to see if she may be having problems from that.” 

 8. Due to Dr. Sanderford’s concern that Claimant’s symptomotology 
was due to her neck he referred her to Scott Dhupar, M.D.  Dr. Dhupar first 
examined Claimant on June 23, 2011.  He remarked that Claimant “underwent 
an acromioplasty which did not really alleviate any of her symptoms.  She has 
had continued pain in her left shoulder.”  Claimant reported that she had neck 
pain that began about two months after her industrial injury.  Claimant also 
remarked that she experiences constant left shoulder pain. 

 9. On July 25, 2011 Claimant returned to Dr. Sanderford for an 
examination.  Dr. Sanderford noted that Claimant had not obtained relief from 
injections to the glenohumeral joint or subacromial bursa.  He also commented 
that Claimant had a history of MRSA of her skin.  On physical examination Dr. 
Sanderford could not detect any specific instability “though she has not gotten 
any better with her shoulder pain since her work injury including treatment by Dr. 
Dale Martin for what appears to be a subacromial decompression.”  Dr. 
Sanderford referred Claimant to Dan Heaston, M.D. for an evaluation of her left 
shoulder condition. 

 10. On August 2, 2011 Claimant visited Dr. Heaston for an evaluation.  
Dr. Heaston’s chart note reflects that Claimant underwent an acromioplasty three 
years earlier “and never really got pain in her full function under control and she 
still has problems.”  A review of Claimant’s x-rays revealed an unremarkable 
“anterior hook on her acromion.”  Claimant had no evidence of a fracture, 
dislocation or arthritis. 

11. On June 7, 2012 Claimant underwent an independent medical 
examination with Nicholas K. Olsen, D.O.  He detailed that Claimant’s left 
shoulder condition had not changed since she reached MMI.  Dr. Olsen 
explained: 
 

[Claimant] is status post work-related traction injury to the 
left shoulder on 5/24/08 that led to the need for arthroscopy.  On 
9/11/08, unfortunately, [Claimant] reports that the arthroscopy did 
not help.  She had not noticed resolution of her symptoms which 
she rated as 6 to 7/10 prior to the surgery.  She continues to report 
pain of 6 to 7/10 as of today’s examination.  Her symptoms have 
remained the same since she was placed at [MMI] . . . .  [Claimant 
also] denied either improvement or worsening of her symptoms 
since she was placed at MMI.  In summary, her current assessment 
is persistent shoulder impingement with myofascial pain, status 
post left shoulder arthroscopy. 
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 12. Dr. Olsen also commented that Claimant did not suffer any left 
shoulder injuries during her employment at various Employers after her May 24, 
2008 industrial incident.  He specifically remarked that “there are no additional 
incidents that resulted in an aggravation of her shoulder.  There is no history 
provided by [Claimant] to support an aggravation as the result of a long term 
exposure to repetitive use.”  Claimant identified the May 24, 2008 left shoulder 
incident as her primary injury. 

 13. On June 13, 2012 Claimant visited Edwin M. Healey, M.D. for an 
independent medical examination.  Dr. Healey determined that Claimant 
sustained a permanent aggravation of her pre-existing left shoulder condition as 
a result of her May 24, 2008 industrial injury.  He remarked that Claimant was not 
at MMI and has had a significant worsening of chronic pain in her left shoulder.  
However, Dr. Healey concluded that “[t]here are no other medical records 
indicating a subsequent injury to her left shoulder, either at her various places of 
brief employment after her May 24, 2008, injury or at home.  The abnormalities 
seen on a follow-up MRI of her left shoulder are similar to the findings that were 
found in 2008 prior to her first left shoulder surgery, and there is no evidence of a 
re-injury to her left shoulder, based on the MRI reports.” 

 14. On July 23, 2012 the parties conducted the evidentiary deposition 
of Dr. Olsen.  Dr. Olsen reiterated that Claimant’s pain symptoms had not 
changed since she reached MMI on May 24, 2008.  He specifically asked 
Claimant whether she suffered any additional injuries to her left shoulder 
subsequent to May 24, 2008.  Claimant responded “No, I never got better from 
that first surgery.”  Dr. Olsen noted that Claimant did not have a good outcome 
from her surgery and her condition remained unchanged. 

 15. Claimant has failed to establish that it is more probably true than 
not that she suffered a change in her left shoulder condition or a change in her 
physical or mental condition that can be causally connected to her May 24, 2008 
compensable injury.  Claimant’s left shoulder condition has remained essentially 
unchanged since she reached MMI on April 9, 2009.  At the time of MMI 
Claimant suffered stabbing and throbbing left shoulder pain.  When Claimant 
returned to ATP Dr. Nystrom approximately nine months after reaching MMI she 
continued to experience left shoulder pain that had remained unchanged.  During 
Claimant’s employment throughout 2010 her left shoulder symptoms also 
remained unchanged.  A review of the medical records from Claimant’s visits with 
doctors Sanderford, Dhupar and Heaston during the summer of 2011 also do not 
support an objective or subjective worsening of Claimant’s left shoulder 
condition.  Furthermore, Dr. Olsen persuasively concluded that Claimant’s left 
shoulder symptoms have remained the same since she was placed at MMI by 
Dr. Nystrom.  Moreover, Claimant denied either improvement or worsening of her 
symptoms since she reached MMI.  Dr. Olsen therefore diagnosed Claimant with 
persistent shoulder impingement with myofascial pain.  In contrast, Dr. Healey 
determined that Claimant was not at MMI and has had a significant worsening of 
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chronic pain in her left shoulder.  However, Dr. Healey’s opinion is not persuasive 
because it is inconsistent with Claimant’s medical records.  Accordingly, Claimant 
has not demonstrated a worsening of condition that warrants a reopening of her 
claim. 

 16. Claimant has failed to demonstrate that it is more probably true 
than not that she suffered a compensable occupational disease to her left 
shoulder during the course and scope of her employment with any of her 
Employers subsequent to the May 24, 2008 industrial injury.  On April 10, 2010 
Claimant went to work for [Employer 2] as a treatment nurse.  She ceased 
working for [Employer 2] on April 22, 2010.  Claimant noted that at no time during 
her employment at [Employer 2] did she injure her left shoulder in any way.  She 
explained that the painful condition in her left shoulder remained the same during 
her employment.  In June of 2010 Claimant began working for [Employer 3].  Her 
employment lasted for six days.  Claimant again testified that she did not injure 
her left shoulder while working at [Employer 3] and her left shoulder condition 
remained unchanged.  On June 28, 2010 Claimant began working for [Employer 
4 ] as an LPN.  She was terminated from her position on August 31, 2010.  
Claimant acknowledged that she did not incur any injury to her left shoulder while 
working at [Employer 4 ] and simply continued to feel the same pain in her left 
shoulder as from her previous injury of May 24, 2008.  Claimant summarized that 
the pain in her left shoulder existed before her employment at [Employer 4 ] and 
remained unchanged during her employment.  Furthermore, Dr. Olsen explained 
that Claimant did not suffer any left shoulder injuries during her employment after 
her May 24, 2008 industrial incident.  He specifically remarked that there were no 
additional incidents that resulted in an aggravation of her left shoulder as the 
result of a long term exposure to repetitive use.  Finally, Dr. Healey 
acknowledged that there were no medical records reflecting a subsequent injury 
to Claimant’s left shoulder. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
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evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Reopening 

4. Section 8-43-303(1), C.R.S. provides that a worker’s compensation 
award may be reopened based on a change in condition.  In seeking to reopen a 
claim the claimant shoulders the burden of proving her condition has changed 
and that she is entitled to benefits by a preponderance of the evidence.  Osborne 
v. Industrial Commission, 725 P.2d 63, 65 (Colo. App. 1986).  A change in 
condition refers either to a change in the condition of the original compensable 
injury or to a change in a claimant’s physical or mental condition that is causally 
connected to the original injury.  Jarosinski v. Industrial Claim Appeals Office, 62 
P.3d 1082, 1084 (Colo. App. 2002).  A “change in condition” pertains to changes 
that occur after a claim is closed.  In re Caraveo, W.C. No. 4-358-465 (ICAP, Oct. 
25, 2006).  The determination of whether a claimant has sustained her burden of 
proof to reopen a claim is one of fact for the ALJ.  In re Nguyen, W.C. No. 4-543-
945 (ICAP, July 19, 2004). 

5. As found, Claimant has failed to establish by a preponderance of 
the evidence that she suffered a change in her left shoulder condition or a 
change in her physical or mental condition that can be causally connected to her 
May 24, 2008 compensable injury.  Claimant’s left shoulder condition has 
remained essentially unchanged since she reached MMI on April 9, 2009.  At the 
time of MMI Claimant suffered stabbing and throbbing left shoulder pain.  When 
Claimant returned to ATP Dr. Nystrom approximately nine months after reaching 
MMI she continued to experience left shoulder pain that had remained 
unchanged.  During Claimant’s employment throughout 2010 her left shoulder 
symptoms also remained unchanged.  A review of the medical records from 
Claimant’s visits with doctors Sanderford, Dhupar and Heaston during the 
summer of 2011 also do not support an objective or subjective worsening of 
Claimant’s left shoulder condition.  Furthermore, Dr. Olsen persuasively 
concluded that Claimant’s left shoulder symptoms have remained the same since 
she was placed at MMI by Dr. Nystrom.  Moreover, Claimant denied either 
improvement or worsening of her symptoms since she reached MMI.  Dr. Olsen 
therefore diagnosed Claimant with persistent shoulder impingement with 
myofascial pain.  In contrast, Dr. Healey determined that Claimant was not at 
MMI and has had a significant worsening of chronic pain in her left shoulder.  



 111 

However, Dr. Healey’s opinion is not persuasive because it is inconsistent with 
Claimant’s medical records.  Accordingly, Claimant has not demonstrated a 
worsening of condition that warrants a reopening of her claim. 

Occupational Disease 

6. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a 
threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any compensation is awarded.  § 8-41-
301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 
(Colo. App. 2000). The question of causation is generally one of fact for 
determination by the ALJ.  Faulkner, 12 P.3d at 846. 

7. The test for distinguishing between an accidental injury and an 
occupational disease is whether the injury can be traced to a particular time, 
place and cause.  Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  
“Occupational disease” is defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

 8. A claimant is required to prove by a preponderance of the evidence 
that the alleged occupational disease was directly or proximately caused by the 
employment or working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), 
C.R.S. imposes proof requirements in addition to those required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819, 824 
(Colo. 1993).  A claimant is entitled to recovery only if the hazards of employment 
cause, intensify, or, to a reasonable degree, aggravate the disability for which 
compensation is sought.  Id.   Where there is no evidence that occupational 
exposure to a hazard is a necessary precondition to development of the disease, 
the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id. 

 9. As found, Claimant has failed to demonstrate by a preponderance 
of the evidence that she suffered a compensable occupational disease to her left 
shoulder during the course and scope of her employment with any of her 
Employers subsequent to the May 24, 2008 industrial injury.  On April 10, 2010 
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Claimant went to work for [Employer 2] as a treatment nurse.  She ceased 
working for [Employer 2] on April 22, 2010.  Claimant noted that at no time during 
her employment at [Employer 2] did she injure her left shoulder in any way.  She 
explained that the painful condition in her left shoulder remained the same during 
her employment.  In June of 2010 Claimant began working for [Employer 3].  Her 
employment lasted for six days.  Claimant again testified that she did not injure 
her left shoulder while working at [Employer 3] and her left shoulder condition 
remained unchanged.  On June 28, 2010 Claimant began working for [Employer 
4 ] as an LPN.  She was terminated from her position on August 31, 2010.  
Claimant acknowledged that she did not incur any injury to her left shoulder while 
working at [Employer 4 ] and simply continued to feel the same pain in her left 
shoulder as from her previous injury of May 24, 2008.  Claimant summarized that 
the pain in her left shoulder existed before her employment at [Employer 4 ] and 
remained unchanged during her employment.  Furthermore, Dr. Olsen explained 
that Claimant did not suffer any left shoulder injuries during her employment after 
her May 24, 2008 industrial incident.  He specifically remarked that there were no 
additional incidents that resulted in an aggravation of her left shoulder as the 
result of a long term exposure to repetitive use.  Finally, Dr. Healey 
acknowledged that there were no medical records reflecting a subsequent injury 
to Claimant’s left shoulder. 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. Claimant’s request to reopen her Workers’ Compensation claim in 
case No. 4-769-224 is denied and dismissed. 

 
2. Claimant’s occupational disease claims against [Employer 1], 

[Employer 2], [Employer 3] and [Employer 4] are denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 17, 2012. 
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Peter J. Cannici 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-852-526-01 

ISSUES 

 The issues for determination are maximum medical improvement (MMI), 
medical benefits (liability for a total knee replacement of the left knee), and 
permanent partial disability benefits.  

FINDINGS OF FACT 

1. Claimant sustained an injury while in the course and scope of 
employment with Employer on January 31, 2011. Claimant injured her hands and 
knees. Claimant had no symptoms in her left knee prior to the compensable 
accident.  

2. Claimant was examined on January 31, 2011, by Lawrence Cedillo, 
D.O. Claimant reported that she had slipped and fallen, landing on the palms of 
her hands and her knees. X-rays were taken of the bilateral knees, bilateral 
wrists, and bilateral hands showing no acute trauma. Dr. Cedillo diagnosed 
Claimant with bilateral hand contusions and bilateral knee contusions, noted that 
she did not require any rehabilitative services, and released Claimant to full duty. 
(Ex. C, pp. 84-86). 

3. Claimant returned to Dr. Cedillo on February 8, 2011, and reported 
that she was feeling 60% better since the date of injury and that her hand injury 
had resolved completely. (Ex. C, pp. 82, 83). 

4. On February 22, 2011, Claimant was seen by Lon Noel, M.D. 
Claimant reported that overall she was doing better though she still had swelling 
in her left leg and knee area. Claimant was referred to physical therapy three 
times per week and advised to do home exercises. (Ex. C, p. 80). 

5. On March 4, 2011, Claimant reported good results from physical 
therapy and reported feeling 100% better with regard to her hands and right knee 
and 90% better with regard to her left knee. Claimant was advised to continue 
physical therapy one to two times per week for the next two weeks. Dr. Cedillo 
opined that Claimant would then probably be ready to be discharged to a home 
exercise program. (Ex. C, pp. 77, 78). 

6. On March 18, 2011, Claimant reported to Dr. Cedillo that she had 
persistent discomfort with her left knee and was referred for an MRI. (Ex. C, pp. 
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73, 74). Claimant’s left knee pain continued even though her right knee pain 
resolved.  

7. Claimant underwent an MRI of her left knee on March 23, 2011, 
less than two months after the work injury. The radiologist noted the following 
findings: (a) “severe chronic chondromalacia with extensive areas of full-
thickness cartilage loss”; (b) “large marginal osteophytes consistent with 
secondary arthrosis”; (c) a large mature osteochondral loose body in the 
posteroinferior aspect of the knee joint superimposed between the tibia and the 
popliteal vessels; (d) chronic degenerative tearing of the lateral meniscus; and e) 
small joint effusion and sizeable but uncomplicated Baker’s cyst. (Ex. H, p. 110). 

8. On March 25, 2011, Dr. Cedillo reviewed Claimant’s MRI and found 
evidence of chronic severe chondromalacia and degenerative changes in the 
knee as well as in the lateral meniscus. Claimant was referred to Dr. Wintory for 
evaluation. (Ex. C, p. 71). 

9. On March 30, 2011, Claimant was seen by Terry J. Wintory, D.O. 
on referral from Dr. Cedillo. Dr. Wintory reviewed Claimant’s MRI dated March 
23, 2011, and diagnosed Claimant with advanced, severe and chronic 
osteoarthritis. Dr. Wintory opined that Claimant’s knee condition involved bone-
on-bone arthritic change which was not work-related: 

“She has bone-bone arthritic change in the lateral 
compartment with a complex macerating tear of the 
lateral meniscus.. . . The patient has advanced, severe, 
chronic osteoarthritis of the lateral compartment which 
is in no way related to her work comp injury. She does 
have a complex tear of the lateral meniscus and a free 
edge tear of the medical meniscus and these are both 
likely attributable to the fall.. . . I’ve made it clear to the 
patient that I can ‘cure’ her torn meniscus but in no way 
can I cure her arthritis.” (Ex. D, p. 90). 
 

10. On April 21, 2011, Dr. Wintory performed surgery consisting of a 
left-knee lateral meniscectomy with chondroplasty and debridement. It was noted 
that Claimant actually had a shredded lateral meniscus and a total meniscectomy 
had been required. (Ex. E, p. 93). 

11. Claimant underwent extensive treatment for the work injury after 
the surgery. On July 22, 2011, Claimant was seen by Dr. Cedillo. Dr. Cedillo 
noted that Claimant was no longer in any type of active rehabilitation. Claimant 
reported no improvement from her June 14, 2011 injection. Dr. Cedillo noted that 
there were no anticipated further active diagnostics or therapeutics with regard to 
the work injury. (Ex. C, pp. 40, 41). 
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12. On August 11, 2011, Claimant was seen by Dr. Cedillo. Claimant 
reported minimal improvement since her surgery. Dr. Cedillo opined that 
Claimant may need a total knee replacement, but that it would have to go under 
private health insurance as it would not be related to the work injury. Dr. Cedillo 
stated: 

“There was a discussion had here today that she does 
have pre-existing arthritis in the left knee and it could be 
causing some . . . problem today. Eventually she may 
end up with a total knee replacement that would have to 
go under private insurance, as that is not related to this 
injury.” (Ex. C, p. 38). 
 

13. On August 26, 2011, Dr. Cedillo opined that Claimant’s current 
symptoms were most likely and most probable consistent with preexisting 
osteoarthritis and any need for a cortisone injection or total knee replacement 
was secondary to the preexisting osteoarthritis. Dr. Cedillo noted that Claimant’s 
current pain and physical limitations appeared to be stemming from Claimant’s 
osteoarthritis and not the previous meniscal tear. (Ex. C, p. 34). 

14. On September 9, 2011, Claimant was seen by Dr. Cedillo. Claimant 
was advised that her current pain was most likely secondary to her arthritis that 
was preexisting and not work related. Claimant was advised to try to lose weight 
and continue her home exercises and using her home interferential current unit. 
(Ex. C, p. 31). 

15. On September 25, 2011, John T. McBride Jr., M.D., performed a 
records review and opined that Claimant’s need for a total knee replacement was 
due to her end-stage, severe osteoarthritis that was well documented and not the 
result of her fall. Dr. McBride opined that pursuant to the Lower Extremity Injury 
Medical Treatment Guidelines, WCRP 17(F), Claimant did not meet the 
requirements for a total knee replacement related to the work injury due to the 
fact that her end-stage osteoarthritis was not occupationally related. Dr. McBride 
went on to note that Claimant would eventually have required a total knee 
replacement, even without the fall on January 31, 2011. Dr. McBride felt that 
Claimant had reached MMI with regard to her acute meniscal work injury. (Ex. B, 
p. 15, 16). 

16. On October 28, 2011, Dr. Cedillo noted that Claimant was seen by 
Lawrence Lesnak, D.O., for a physiatry evaluation on October 27, 2011. Dr. 
Lesnak opined that Claimant’s presentation was consistent with osteoarthritis 
and severe degenerative joint disease, which was consistent with her body 
habitus, that Claimant’s current symptoms and any need for a total knee 
replacement were secondary to the preexisting osteoarthritis, and that no further 
active care was required as a result of the January 31, 2011 injury. (Ex. C, p. 21). 
Dr. Cedillo provided Claimant with an impairment rating on October 28, 2011. Dr. 
Cedillo opined that Claimant’s severe end-stage osteoarthritis was not 
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aggravated as a result of the injury, gave Claimant a 14% lower extremity 
impairment rating, and recommended no post-MMI maintenance treatment. (Ex. 
C, p. 22). 

17. After Respondents filed a Final Admission of Liability for the 14% 
impairment rating, Clamant requested a Division IME.  

18. On March 5, 2012, Claimant presented for a Division IME with Mark 
S. Failinger, M.D. Dr. Failinger opined that Claimant had an exacerbation of 
severe end-stage lateral compartment degenerative joint disease and opined that 
the work injury did not cause any significant new pathology. Dr. Failinger noted 
that the need for knee replacement, with medical probability, was because of 
Claimant’s preexisting degenerative joint disease. Dr. Failinger stated: 

“The patient has severe endstage lateral compartment degenerative joint 
disease.. . . she is pursuing a knee replacement at Kaiser, which is 
appropriate as it does not appear that the work injury caused any 
significant new pathology and the need for the replacement does with 
medical probability appear to be because of the preexisting degenerative 
joint disease.” (Ex. A, pp. 10, 11). 

19. Dr. Failinger placed Claimant at MMI as of October 28, 2011 and 
gave a 15% lower extremity impairment rating, which converts to a 6% whole 
person impairment. (Ex. A, pp. 10, 11).  

20. On July 27, 2012, Dr. Foulk issued a letter wherein he stated his 
opinion that Claimant’s injury caused substantial deterioration of her knee 
subsequent to the fall. He based his opinion on the fact that he did not have any 
evidence to suggest that Claimant’s knee was symptomatic prior to the fall. (Ex. 
F, p. 96). 

21. On August 14, 2012, Dr. McBride testified in his deposition that 
pursuant to the Lower Extremity Injury Medical Treatment Guidelines, WRCP 
17(F), there must be an injury that is occupationally related, that occurred two 
years prior, and there must be a significant increase in degenerative changes in 
order to warrant a finding of an aggravation of the degenerative changes. (Depo. 
Tr. p. 20, 27). 

22. Dr. McBride testified that while there was an occupational 
relationship to the meniscal injury, there was not an occupational relationship to 
Claimant’s osteoarthritis and that Claimant’s surgery and meniscectomy could 
not have aggravated her end-stage osteoarthritis. (Depo. Tr. p. 18, 27). 

23. Dr. McBride testified that under Rule 17 Claimant would have to 
have evidence of subsequent significant degeneration over two years. He 
testified that Claimant could not show this because her osteoarthritis was end-
stage and required a total knee replacement as of March 2011, two months after 
her fall. (Depo. Tr. p. 16, 20, 28, 29). 
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CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
C.R.S. § 8-40-102(1). The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer. C.R.S. § 8-43-201. A Workers’ Compensation case is decided 
on its merits. Id.  

 
The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385, 389 (Colo. App. 2000). 

 
A Division IME physician’s findings of MMI, causation, and impairment are 

binding on the parties unless overcome by “clear and convincing evidence.” 
C.R.S. § 8-42-107(8)(b)(III); Peregoy v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004). “Clear and convincing evidence” is evidence that 
shows that it is “highly probable” that the DIME physician’s rating is incorrect. 
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App. 
1998). The evidence presented must be “unmistakable and free from serious or 
substantial doubt.” In the Matter of Adams, W. C. No. 4-476-254, 2001 WL 
1502158 (Colo. Ind. Cl. App. Off. Oct. 4, 2001). The mere difference of medical 
opinion does not constitute clear and convincing evidence to overcome the 
opinion of the DIME physician. In the Matter of Javalera, W.C. Nos. 4-532-166 & 
4-523-097 2004 WL 1660692 (Colo. Ind. Cl. App. Off. July 19, 2004); In the 
Matter of Shultz, W.C. No. 4-380-560 (Colo. Ind. Cl. App. Off. Nov. 17, 2000). 

 
Claimant has failed to overcome the Division IME opinion by clear and 

convincing evidence. The evidence presented by Claimant fails to demonstrate 
that it is highly probable that the DIME physician’s rating is incorrect. Specifically, 
five different doctors have all opined that claimant’s current condition and need 
for a total knee replacement are not work-related: 

• Dr. Cedillo, an authorized treating physician, opined that Claimant’s 
need for total knee replacement was based solely on Claimant’s 
preexisting diagnosis of severe chronic end-stage osteoarthritis and 
not based on Claimant’s fall; 

• Dr. Wintory, an authorized treating surgeon, opined that Claimant’s 
osteoarthritis was in no way related to the work injury; 

• Dr. Lesnak, an authorized treating physician, opined that Claimant’s 
current symptoms and any need for a total knee replacement were 
secondary to the preexisting osteoarthritis, and that no further active 
care was required as of October 27, 2012; 
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•  Dr. McBride opined that Claimant’s need for a total knee replacement 
was due to her end-stage, severe osteoarthritis, which was well 
documented and not the result of her fall, that Claimant would 
eventually have required a total knee replacement, even without the 
fall on January 31, 2011, and that pursuant to the Lower Extremity 
Injury Medical Treatment Guidelines, W.C.R.P. 17(F), Claimant did not 
meet the requirements for a total knee replacement due to the work 
injury based on her end-stage osteoarthritis; 

• Dr. Failinger, the DIME physician, opined with medical probability that 
Claimant’s need for knee replacement appeared to be because of 
Claimant’s preexisting degenerative joint disease. 

 
Claimant’s right knee pain had resolved but the left knee did not because 

of the bone-on-bone arthritic change that was present at the time of the work 
injury and documented by a MRI scan less than two months after the incident.  

 
Dr. Foulk opined that Claimant’s knee osteoarthritis was exacerbated by 

the fall and recommended total knee replacement. Dr. Foulk’s opinion is not 
persuasive does not rise to the level of clear and convincing evidence. 

 
Claimant failed to prove by the evidence presented that the Division IME 

was “unmistakable and free from serious or substantial doubt.” Claimant failed to 
overcome the Division IME by clear and convincing evidence. The need for a 
total knee replacement is not work-related.  

 
A claimant is entitled to medical benefits after MMI where there is 

substantial evidence in the record to support a determination that future medical 
treatment will be reasonable and necessary to relieve the effects of an industrial 
injury or prevent further deterioration of the claimant’s condition. Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo.App. 1995). 

 
The authorized treating physician and four other doctors have noted that 

Claimant’s ongoing condition including the need for a total knee replacement is 
not work-related. The authorized treating physician made it clear that Claimant 
did not need any further care for the work injury. Based on the evidence 
presented, Claimant has failed to prove by a preponderance of evidence that she 
is entitled to maintenance medical treatment. 

 
ORDER 

 
It is therefore ordered that: 
 

1. Claimant reached MMI on October 28, 2011.  
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2. Insurer shall pay Claimant partial disability benefits based on an 
impairment of fifteen percent of the leg at the hip. Insurer may credit any previous 
payments of permanent partial disability benefits. Insurer shall pay Claimant 
interest at the rate of eight percent per annum on any benefits not paid when 
due.  

3. Insurer is not liable for the costs of the recommended total knee 
replacement surgery.  

DATED: September 17, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-813-744-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that he 
sustained functional impairment beyond the left arm at the shoulder so as 
to justify conversion of a scheduled rating to a whole person rating? 

 What is the claimant’s average weekly wage? 

 Is the claimant entitled to an award of disfigurement benefits? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 

 
2. The claimant sustained admitted injuries to his right hand and left 

shoulder arising out of and in the course of his employment at the employer’s 
meat processing plant.  The admitted date of injury is October 26, 2009. 

3. On November 12, 2009 the claimant was examined by Robert Thiel, 
M.D.  Dr. Thiel assessed arthralgia of the first CMC joint of the right hand, 
tendinitis of the right fourth finger, and tendinitis of the left shoulder.  Dr. Thiel 
referred the claimant to Philip Heyman, M.D., for treatment of the right hand.   

4. Dr. Heyman examined the claimant on January 12, 2010.  Dr. Heyman 
noted the claimant’s “main problem” was the right thumb.  He assessed basilar 
joint synovitis and questioned early arthritis.  He also assessed flexor 
tenosynovitis of the right ring finger.  Dr. Heyman injected the thumb CMC joint.  
On January 26, 2010 Dr. Heyman again saw the claimant and noted synovitis at 
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the base of the right thumb.  He advised the claimant to avoid repetitive gripping 
and grasping. 

5. Dr. Heyman did not examine the claimant again until August 9, 2011.  
In a report dated August 10, 2011 Dr. Heyman stated that the claimant’s clinical 
presentation on August 9 was “quite different.”  The claimant reported soreness 
along the volar side of the wrist with tenderness of the flexor carpi radialis tendon 
sheath.  Dr. Heyman reported “minimal findings” and opined the claimant had 
reached maximum medical improvement (MMI) for the right hand.   

6. On January 14, 2010 Dr. Thiel referred the claimant to Dr. Kenneth 
Keller, M.D., for treatment of the left shoulder. 

7. Dr. Keller first examined the claimant on January 27, 2010.  The 
claimant reported pain in the left shoulder for approximately the last year, and 
that his job required him to “cut large pieces of meat that have to be lifted and 
thrown with the left hand.”  Dr. Keller referred the claimant for an MRI of the left 
shoulder. 

8. On March 31, 2010 Dr. Keller noted the MRI revealed “some degree of 
impingement” and he assessed “ongoing left shoulder pain secondary to rotator 
cuff tendonitis.”  The claimant reported his symptoms had improved with 
restrictions against working above shoulder level.  Dr. Keller recommended 
continued work restrictions and follow-up in three months.  On July 19, 2010 the 
claimant returned to Dr. Keller and reported ongoing shoulder pain despite 
“significant conservative treatment” including physical therapy, ibuprofen and 
subacromial injection.  Dr. Keller recommended decompression surgery and the 
claimant agreed to undergo surgery.   

9. On September 1, 2010 John Hughes, M.D., conducted an independent 
medical examination at the claimant’s request.  Dr. Hughes performed a physical 
examination and reviewed up to date medical records.  Dr. Hughes noted that in 
April 2010 Dr. Thiel had imposed several restrictions on the claimant’s use of the 
left upper extremity including no lifting over 10 pounds, no work with the left arm 
more than 45 degrees from the body, no work at or above shoulder level and no 
pushing or pulling in excess of 10 pounds.  The claimant advised Dr. Hughes that 
he was experiencing left-sided head and neck pain and “head and neck motion 
‘like it is connected’ to the left shoulder.”  With regard to the left shoulder Dr. 
Hughes assessed “left shoulder sprain/strain with development of tendinitis 
manifesting with MRI findings of edema and impingement anatomy.”  He opined 
that the left shoulder diagnosis was related to “forceful and repetitive handling of 
meat” at the employer’s plant and that the claimant had not reached MMI for this 
problem pending surgical re-evaluation by Dr. Keller. 

10. On November 24, 2010 Mark Failinger, M.D., examined the claimant 
for the purpose of opining whether the surgery proposed by Dr. Keller was 
reasonable.  The claimant reported pain with use of the left upper extremity with 
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some pain going down the arm and some left-sided neck pain.  On examination 
Dr. Failinger noted left-sided neck discomfort and trapezial discomfort.  Dr. 
Failinger diagnosed probable left shoulder rotator cuff tendinosis and cervical 
strain with a small chance of radiculopathy.  Dr. Failinger opined that the 
proposed surgery was reasonable considering the claimant had failed several 
conservative therapies including a cortisone injection. 

11. On March 17, 2011 Dr. Keller performed left shoulder surgery 
described as “arthroscopy with arthroscopic acromioplasty/subacromial 
decompression.”  The operative note reflects that bursitis was present in the 
subacromial space and the bursa was debrided significantly and a bursectomy 
carried out.  An acromioplasty was performed and the “undersurface of the distal 
clavicle” was shaved. 

12. After surgery the claimant underwent physical therapy for his shoulder.  
While undergoing this therapy in May 2011 the claimant complained of neck pain 
on several occasions including May 4, 2011, May 13, 2011 and May 16, 2011.  
On May 16 the physical therapist noted the claimant complained of “extreme pain 
that radiates up to the neck and along the posterior shoulder.” 

13. On May 4, 2011 Dr. Thiel noted the physical therapist thought the 
claimant was demonstrating “symptom magnification,” self limitation, and 
possibly malingering.  However, Dr. Thiel stated that he did not believe the 
claimant was “actually malingering.”  Instead Dr. Thiel stated that he thought the 
claimant had a “low pain tolerance” and observed that “rotator cuff issues are 
known to be quite uncomfortable and take many months to improve.” 

14. On June 22, 2011 Dr. Keller opined the claimant had reached MMI for 
the left shoulder. He stated that the claimant showed ongoing pain responses 
with abduction and forward flexion of the shoulder and that the claimant’s “active 
function of the shoulder is limited by subjective pain but not otherwise.”  Dr. 
Keller opined the claimant “will have continued problems in the future with any 
kind of repetitive upper extremity motion.”  He recommended the claimant be 
evaluated for permanent restrictions and impairment and opined the claimant 
might benefit from an independent medical examination to “rule out the possibility 
for secondary gain.” 

15. On October 13, 2011 Dr. Thiel opined the claimant sustained an 18 
percent left upper extremity impairment based on reduced range of motion.  
However, Dr. Thiel opined the claimant did not give “full effort” and reduced the 
rating to 10 percent upper extremity impairment. 

16. On January 31, 2012 *R G. Fry, M.D., performed a Division-sponsored 
independent medical examination (DIME).  With respect to the right hand Dr. Fry 
assessed “minimal degenerative joint disease right CMC with a nonorganic 
pattern of grip and pinch.”  Dr. Fry opined there were no medical records or 
histories indicating these conditions are work related.  Dr. Fry also assessed 
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“chronic subacromial bursitis post-op bursectomy,” left shoulder pain with mild 
decrease in range of motion and mild symptoms, symptom magnification and 
“nonorganic components versus cultural/language interpretation problems 
despite use of translator.”  Dr. Fry determined the claimant reached MMI on 
August 29, 2011.  He noted reduced range of motion with left shoulder flexion, 
extension, adduction, abduction and internal rotation.  Based on these reduced 
ranges of motion Dr. Fry assigned a medical impairment rating of 14 percent of 
the left upper extremity, which converts to 8 percent whole person impairment.   

17. On March 7, 2012 the respondents issued a Final Admission of 
Liability (FAL).  The FAL admitted for an average weekly wage (AWW) of 
$511.30.  The FAL also admitted for permanent partial disability (PPD) benefits 
based on Dr. Fry’s 14 percent upper extremity impairment rating. 

18. Employer wage records demonstrate that for the 30 week period prior 
to October 26, 2009 (date of injury) the claimant earned $15,567.32.  (Claimant’s 
Exhibit 6).  The claimant was paid an hourly wage, but his weekly earnings varied 
depending on the number of hours worked, shift differentials, overtime pay and 
holiday pay. 

19. The claimant testified that he currently experiences pain from his left 
elbow down along his forearm and from the elbow up to the his left ear.  He also 
testified that he has pain from the top of his left shoulder blade to the top of the 
shoulder.   

20. The claimant testified that his pain is made worse by shopping and 
cleaning and when pushing.  He also described feeling the pain when he uses 
his hand while taking a shower.  The claimant stated that he is not able to lift his 
left elbow above his head and demonstrated that he is able to raise the elbow 
just slightly above shoulder height. 

21. The claimant displayed a scar on the left shoulder.  The scar is circular 
in shape and is approximately one-quarter to one-half inch in diameter.  The scar 
is raised when compared to the surrounding skin. 

22. The claimant proved it is more probable than not that the injury to his 
shoulder has resulted in functional impairment beyond the arm at the shoulder.  
The claimant credibly testified that he experiences pain beyond the shoulder joint 
that involves the area between the shoulder and his ear, and the area from the 
top of his shoulder blade to the top of the shoulder.  The claimant’s testimony is 
corroborated by the medical records that show the claimant has consistently 
complained of pain in this area both before and after the surgery.  In September 
2010 Dr. Hughes documented a history of “left-sided head and neck pain” that 
the claimant associated with his shoulder.  Dr. Failinger documented a similar 
complaint in November 2010 and noted “trapezial discomfort.”  The surgery itself 
affected at least some areas that are beyond the arm at the shoulder including 



 123 

the distal clavicle.  After the surgery the claimant reported neck pain to the 
physical therapist on at least 3 occasions in May 2011. 

23. The claimant proved that it more probably true than not that the pain 
he experiences is causing functional impairment of a part of the body beyond the 
arm at the shoulder.  The claimant credibly testified that he has trouble lifting his 
elbow above his head.  This testimony is corroborated by the impairment rating 
of Dr. Fry who noted ratable losses of range of motion on flexion and abduction 
of the shoulder.  Although Dr. Fry believes the claimant is “magnifying” his 
symptoms, he nevertheless provided a specific diagnosis of “chronic subacromial 
bursitis post-op bursectomy” and was satisfied that the claimant demonstrated 
measurable loss of range of motion.  The fact that the claimant’s pain is limiting 
function by impairing his ability to reach overhead is also supported by evidence 
that prior to the surgery the claimant was restricted from reaching overhead and 
his symptoms tended to improve while adhering to that restriction.  The 
claimant’s testimony is also corroborated by the credible opinion of Dr. Thiel that 
“rotator cuff issues are known to be quite uncomfortable and take many months 
to improve,” and the credible opinion of Dr. Keller that the claimant will “have 
continued problems in the future with any kind of repetitive upper extremity 
motion.”  Dr. Keller also credibly opined that “active function of the shoulder is 
limited by subjective pain.” 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A Workers' Compensation case is 
decided on its merits.  Section 8-43-201.  The ALJ's factual findings concern only 
evidence and inferences found to be dispositive of the issues involved; the ALJ 



 124 

has not addressed every piece of evidence or every inference that might lead to 
conflicting conclusions and has rejected evidence contrary to the above findings 
as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 
5 P.3d 385 (Colo. App. 2000). 

CONVERSION OF EXTREMITY IMPAIRMENT TO WHOLE PERSON 
IMPAIRMENT 

 The claimant contends that a preponderance of the evidence establishes 
that he sustained functional impairment beyond the arm at the shoulder.  
Therefore he argues the DIME physician’s impairment rating should be converted 
to a whole person impairment rating.  The respondents contend the claimant 
failed to carry his burden of proof to establish functional impairment beyond that 
arm at the shoulder.  The respondents argue the evidence shows that use of the 
arm is the only thing affected by the claimant’s impairment.  The ALJ agrees with 
the claimant. 

Section 8-42-107(1)(a), C.R.S., provides that when an injury results in 
permanent medical impairment and the “injury” is enumerated in the schedule set 
forth in subsection (2) of the statute, “the employee shall be limited to the medical 
impairment benefits as specified in subsection (2).”  If the claimant sustains an 
injury not found on the schedule § 8-42-107(1)(b), C.R.S., provides the claimant 
shall “be limited to medical impairment benefits as specified in subsection (8),” or 
whole person medical impairment benefits.  As used in these statutes the term 
"injury" refers to the part or parts of the body that sustained the ultimate loss, not 
necessarily the site of the injury itself.  Thus, the term "injury" refers to the part or 
parts of the body that have been functionally disabled or impaired.  Warthen v. 
Industrial Claim Appeals Office, 100 P.3d 581 (Colo. App. 2004); Strauch v. PSL 
Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996).   

Under the “situs of the functional impairment” test there is no requirement 
that the functional impairment take any particular form.  Therefore, pain and 
discomfort that limit the claimant's ability to use a portion of the body may 
constitute functional impairment.  Agliaze v. Colorado Cab Co., W.C. 4-705-940 
(ICAO April 29, 2009); Johnson-Wood v. City of Colorado Springs, W.C. 4-536-
198 (ICAO June 20, 2005); Vargas v. Excel Corp., W.C. 4-551-161 (ICAO April 
21, 2005).  The ALJ may also consider whether the injury has affected 
physiological structures beyond the arm at the shoulder.  Brown v. City of Aurora, 
W.C. 4-452-408 (ICAO October 9, 2002).  Although a physician’s impairment 
rating may be considered in determining the site of the functional impairment, the 
AMA Guides’ definitions of where the torso ends and the extremity begins are of 
no consequence in resolving the issue.  Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 883 (Colo. App. 1996); Strauch v. PSL Swedish Healthcare 
System, supra. 

Section 8-42-107(2)(a), C.R.S., provides for scheduled compensation 
based on “loss of an arm at the shoulder.”  The claimant bears the burden of 
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proof by a preponderance of the evidence to establish functional impairment 
beyond the arm at the shoulder and the consequent right to PPD benefits 
awarded under § 8-42-107(8)(c).  Whether the claimant met the burden of proof 
presents an issue of fact for determination by the ALJ.  Delaney v. Industrial 
Claim Appeals Office, 30 P.3d 691 (Colo. App. 2001); Johnson-Wood v. City of 
Colorado Springs, supra. 

As determined in Findings of Fact 21 and 22, the claimant proved it is 
more probably true than not that the industrial injury caused functional 
impairment beyond the arm at the shoulder.  The ALJ credits the claimant’s 
testimony that he experiences pain in the area of his body located between the 
shoulder joint and the neck, and that he has difficulty raising his arm above 
shoulder level.  The medical records demonstrate that this pain has been present 
for some time since the injury.  The testimony of Dr. Keller demonstrates that the 
claimant’s pain limits his ability to move the shoulder.  The report of the DIME 
physician, Dr. Fry, demonstrates that the claimant has ratable range of motion 
impairment including limited flexion and abduction of the shoulder.  The evidence 
shows that these problems affect the claimant’s ability to use the shoulder to 
reach overhead.   

Because the claimant has proven the existence of functional impairment 
beyond the arm at the shoulder, the DIME physician’s upper extremity rating of 
14 percent shall be converted to an 8 percent whole person impairment rating.  
The insurer shall pay PPD benefits based on the 8 percent whole person 
impairment rating. 

AVERAGE WEEKLY WAGE 

The claimant contends the evidence establishes that he is entitled to an 
AWW of $529.68 based on his gross earnings from May 23, 2009 to October 23, 
2009.  The respondents contend that the admitted AWW of $511.30 is correct 
based on the claimant’s earnings for the 12 weeks prior to the injury. 

Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW 
on his earnings at the time of injury.  However, under certain circumstances the 
ALJ may determine the claimant's AWW from earnings received on a date other 
than the date of injury.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 
2008); Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Specifically, § 8-
42-102(3), C.R.S., grants the ALJ discretionary authority to alter the statutory 
formula if for any reason it will not fairly determine the claimant's AWW.  Coates, 
Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective in 
calculating the AWW is to arrive at a fair approximation of the claimant's wage 
loss and diminished earning capacity.  Campbell v. IBM Corp., supra.   

The ALJ concludes it is appropriate to exercise his discretionary authority 
to calculate the AWW in a fair manner.  This is true because prior to the injury the 
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claimant’s weekly earnings varied according to the number of hours he worked 
and the pay differentials received because of overtime, shift and holiday pay.   

The ALJ concludes that the fairest method for calculating the AWW is to 
divide the claimant’s total earnings for the 30 weeks prior to the injury 
($15,567.32) by the number of weeks worked (30) to arrive at an AWW of 
$518.91.  This methodology provides an overview of the claimant’s average 
weekly earnings for approximately seven and one-half months prior to the injury.  
It also takes into account every week prior to the injury for which records were 
presented, and lessens the impact of sampling errors that could result from both 
the respondents’ and the claimant’s proposed methods of calculating the AWW.  
The ALJ notes that neither the claimant nor the respondents explained why they 
considered it appropriate to calculate the AWW based on earnings over shorter 
periods of time (22 weeks and 12 weeks respectively). 

The claimant’s AWW is $518.91 and applicable benefits shall be 
calculated accordingly. 

DISFIGUREMENT 

As determined in Finding of Fact 20, the claimant has a visible 
disfigurement to the body consisting of a scar on the left shoulder that is circular 
in shape and is approximately one-quarter to one-half inch in diameter. 

The ALJ concludes the claimant has sustained a serious permanent 
disfigurement to an area of his body normally exposed to public view, which 
entitles him to additional compensation.  The ALJ concludes the claimant shall be 
awarded $800 for this disfigurement.   

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

2. Permanent partial disability benefits shall be paid based on an 8% 
whole person impairment rating. 

3. The claimant’s average weekly wage is $518.91. 

4. The insurer shall pay $800 as compensation for the claimant’s 
disfigurement.  The insurer shall be given credit for any amount previously paid 
for disfigurement in connection with this claim. 

5. Issues not resolved by this order are reserved for future 
determination. 
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 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 17, 2012 

David P. Cain 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-503-02 

 
ISSUES 

 
 Did claimant prove by a preponderance of the evidence that he sustained . 

occupational disease type injuries arising out of and within the course of 
his employment as a laundry attendant? 

 Did claimant prove by a preponderance of the evidence that he is entitled 
to medical and temporary disability benefits? 

 
FINDINGS OF FACT 

 
Based upon the evidence presented at hearing, the Judge enters the 

following findings of fact: 

2. Employer operates a hotel business.  *A is employer’s Assistant 
Director of Human Resources. Claimant is from ___, where his wife still resides. 
Claimant started working for employer as a laundry attendant in June of 2007. 
Since then, claimant has worked for various periods of time interspersed with 
periods where he took leaves of absence to return to ___. Claimant's age at the 
time of hearing was 59 years. 
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3. Claimant returned from a leave of absence and met with Ms. *A on 
July 29 2011. Ms. *A denied claimant’s request for a transfer to employer’s 
housekeeping department for lack of an opening. On August 22, 2011, claimant 
requested another leave of absence, stating his asthma prevented him from 
performing his job. Claimant had already exhausted any leave under FML for a 
previous family emergency in ___.  

4. On September 21, 2011, claimant’s attorney filed a Workers’ Claim for 
Compensation (WCC), alleging claimant developed asthma and arthritis in his 
hands over time from working as a laundry sorter. Claimant attributes his asthma 
to bad ventilation in the laundry facility and development of his arthritis to 
repetitive motion of his hands while sorting laundry. 

5. Claimant’s personal health care since 2008 has been provided through 
physicians at Kaiser Permanente. On February 26, 2008, Juventino Saavedra, 
M.D., evaluated claimant with the help of an interpreter.  Claimant reported to Dr. 
Saavedra a 2-week history of joint pain in his fingers, elbow, and ankles. 
Claimant also complained of occasional shortness of breath and wheezing due to 
asthma. Claimant was taking oral medications he had obtained in ___. Dr. 
Saavedra planned to evaluate claimant for inflammatory arthritis and start him on 
Relafen, a medication to treat arthritis and osteoarthritis.  

6. On May 19, 2008, Dr. Saavedra reevaluated claimant for persistent 
pain in his neck, upper back, elbows, knees, and hands. Claimant reported the 
Relafen was ineffective. Claimant denied trauma. Claimant told Dr. Saavedra that 
he was working in a laundry room at a hotel. Dr. Saavedra assessed fibromyalgia 
and prescribed a pain medication (Tramadol) and an antidepressant medication 
(Elavil). 

7. Dr. Saavedra evaluated claimant again on July 1, 2009, when he 
complained of diffuse pains in his back, shoulders, arms, hands and legs. 
Claimant complained of occasional redness in his fingers without swelling.  
Claimant again reported working in the laundry department of a hotel, lifting 
constantly. Dr. Saavedra’s examination was positive for Heberden's nodes, which 
are signs of osteoarthritis. Dr. Saavedra also noted tenderness in all 18 
fibromyalgia tender points. Dr. Saavedra referred claimant for physical therapy 
for recommendations how to increase function and decrease pain. Dr. Saavedra 
assessed fibromyalgia versus overuse. Dr. Saavedra also ordered an inhaler of 
Albuterol for claimant’s asthma, with instructions to inhale one to two puffs orally 
every four to six hours.  

8. Physical Therapist Paul Mikolaj evaluated claimant on July 22, 2009, 
when he reported pain in his neck, shoulders, arms, and both hands, indicating 
they hurt most the time. Claimant also reported experiencing pain at work. In a 
follow-up physical therapy session on July 30, 2009, Holly Corwin, OT, noted that 
claimant complained of joint pain bilaterally in the elbows and digits, mostly with 
movement and use of his arms. Claimant reported a 2-year history of such pain, 
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with no known mechanism of injury. By August 20, 2009, claimant reported to Mr. 
Mikolaj that he felt about the same. Mr. Mikolaj set claimant up with an electrical 
stimulation (TENS) unit for home use.  

9. In June of 2010, Kaiser issued claimant Flucticasone medication -- a 
daily-use nasal spray for allergies. Claimant returned to Kaiser on November 15, 
2010, when Philip Huang, M.D., evaluated him.  Claimant reported a history of 
working in a hotel and using his hands a lot. Claimant complained of a tingling 
sensation in his upper back, with muscle pain and stiffness in both legs and his 
lower back. Claimant also complained of tingling in the side of his left lower leg, 
now on the right side as well, and tingling in his arms as well as his upper back. 
On physical exam, Dr. Huang noted bony enlargements or knots in the joints of 
claimant’s fingers and hands consistent with Herbeden’s. Claimant reported the 
nodes were painful with use and present over the past 2 years. Dr. Huang 
assessed osteoarthritis or possible psoriatic arthritis or reactive arthritis. Dr. 
Huang referred claimant to a dermatologist to rule out possible psoriasis and to a 
neurologist to assess possible neuropathy. Dr. Huang noted that Dr. Saavedra 
suspected fibromyalgia the previous year. Dr. Saavedra recommended claimant 
return in 3 months after further work-up. 

10. Dr. Saavedra examined claimant when he returned to Kaiser on July 
19, 2011. Dr. Saavedra noted that claimant had failed to follow-up with the 
referral to dermatology. Claimant now presented with a penile shaft rash as well 
with a persistent rash on his abdomen.  Claimant also complained to Dr. 
Saavedra of worsening wheezing with occasional cough. Claimant reported that 
his asthma seemed to worsen when working in employer’s laundry department. 
Claimant reported that he was not using his inhaler medication. Claimant asked 
Dr. Saavedra for a letter recommending a change of his job duties, given his 
asthma and osteoarthritis. Dr. Saavedra recommended claimant set 
appointments with rheumatology and dermatology for assessment of possible 
psoriasis. Dr. Saavedra provided claimant inhaler medications for his asthma and 
referred him to the allergy clinic to assess a possible work exposure component 
to his complaint of worsening symptoms.  

11. On July 27, 2011, Physicians Assistant Shawn Susser, PA, provided a 
consult requested by Dr. Saavedra for possible occupational asthma. Claimant 
reported to PA Susser that his work at employer’s laundry was very physical with 
exposure to many odors and chemical scents. Claimant complained of increased 
asthma trouble for the past 3 to 4 years since starting work at employer’s laundry 
facility. PA Susser noted claimant presented with non-stop coughing that 
improved greatly with use of a nebulizer. Claimant reported experiencing daily 
symptoms of coughing and wheezing whether at work or not, but worse at work. 
Claimant reported he was first diagnosed with asthma many years before. 
Claimant reported he tested positive for aeroallergens and had perennial nasal 
congestion, worse seasonally. PA Susser noted claimant’s history of 
osteoarthritis and dermatitis, with a question of psoriasis. PA Susser assessed 
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claimant’s condition as uncontrolled asthma, exacerbated by the physical nature 
and aeroirritants of his job. 

12. When he met with Ms. *A on July 29, 2011, claimant requested a job 
change due to his asthma. Crediting Ms. *A’s testimony, claimant did not attribute 
his asthma to his work as a laundry attendant. Ms. *A sent Kaiser a job 
description for the job of Laundry Attendant with a request for medical 
information. 

13. On August 4, 2011, PA Susser responded to Ms. *A’s request, 
indicating his opinion that the cause of claimant’s asthma was unknown. Mr. 
Susser wrote:  

14. Irritants found in the laundry may exacerbate [claimant’s] 
asthma.  

15. PA Susser indicated he was unable provide restrictions or instructions 
for claimant’s work activities based upon claimant’s asthma condition. 

16. On August 22, 2011, Ms. *A met with claimant to discuss what he 
thought were his job restrictions. Claimant requested a leave of absence from 
August 22nd to September 18, 2011, because he felt he was unable to perform 
his job duties due to asthma. Ms. *A wrote a letter to claimant’s physicians at 
Kaiser, again enclosing a job description and physician’s questionnaire. Ms. *A 
wrote: 

17. [Claimant] has chosen to take a leave of absence due to his 
asthma. After speaking to [claimant] regarding the essential functions of 
his job, he states that he is unable to perform these functions. He states 
that his asthma is worsening due to dust, chemicals, heat, steam, and the 
linen itself both dirty and clean. 

18. (Emphasis added). Ms. *A’s letter addressing claimant’s asthma 
complaints supports her testimony that claimant never reported to Ms. *A any 
problems with his hands or wrists during their meetings. The Judge credits Ms. 
*A’s testimony in finding Ms. *A and employer were unaware of claimant’s claim 
regarding his hands and wrists until it received claimant’s WCC.   

19. On September 1, 2011, PA Susser responded to Ms. *A’s letter, stating 
he was unable to assess causation and work restrictions since claimant had not 
contacted him after the initial visit. PA Susser deferred to Kaiser’s occupational 
health department to address any long term restrictions. 

20. On September 1, 2011, Antoinette G. Quigley, M.D., examined 
claimant at Kaiser. Dr. Quigley described the examination as difficult without an 
interpreter. Claimant reported that he had not followed-up with neurology 
because he was on vacation. Claimant complained of pain in his hands, his 
forearms, his shoulders, and left thigh.   Claimant stated that his work in a hotel 
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laundry involved heavy work and that sorting towels and sheets at work caused 
pain in his hands. Dr. Quigley however reported she was unable to differentiate 
whether his pain was worse during the day when he is working or during the 
night when not working. Dr. Quigley was unable to diagnose the cause of 
claimant’s complaints because of language barriers.   Dr. Quigley assumed 
claimant might have carpal tunnel syndrome and referred him for EMG and nerve 
conduction studies. 

21. PA Susser evaluated claimant on September 15, 2011. Claimant 
reported that he was on leave from work and that his cough had improved.  PA 
Susser assessed claimant’s symptoms as moderate persistent asthma. Mr. 
Susser told claimant that he was unable to evaluate his work restrictions. 

22. Claimant returned to Dr. Quigley on September 29, 2011, to review 
nerve conduction studies that showed mild neuropathy of the median nerve of 
both wrists. Dr. Quigley diagnosed mild bilateral carpal tunnel syndrome and 
gave claimant wrist splints. 

23. Claimant’s healthcare coverage at Kaiser expired on October 10, 2011, 
when Dr. Huang provided claimant’s final evaluation. Claimant reported to Dr. 
Huang that he experiences hand pain in the bony nodes of his fingers with use, 
especially at work lifting heavy laundry. Dr. Huang noted claimant’s history of 
hand arthritis and osteoarthritis given his Heberden’s nodes. Dr. Huang 
explained that symptom control is the only treatment for osteoarthritis. Dr. Huang 
explained that treatment for claimant’s fibromyalgia typically involved achieving 
restorative sleep, and aerobic exercise. Dr. Huang recommended claimant find a 
new primary care doctor since his insurance was ending. 

24. On October 11, 2011, claimant filed a claim for short-term-disability 
(STD) benefits with employer’s disability carrier, UNUM Life Insurance Company 
of America. Claimant described asthma, osteoarthritis, and bilateral carpal tunnel 
syndrome as the medical conditions resulting in disability. Jerry Cupps, D.O., of 
Injury Rehabilitation Specialists in Aurora examined claimant on January 9, 2012, 
and completed the attending physician’s statement for the UNUM application. Dr. 
Cupps indicates on the report that he examined claimant for the first time on 
January 9, 2012, that he only examined claimant one time, that claimant reported 
ceasing work due to the condition on July 7, 2011, and that he did not advise 
claimant to cease work. In January of 2012, UNUM denied claimant’s claim, 
indicating it determined his disability was work-related. 

25. Dr. Cupps stated that the purpose of his examination was to provide an 
opinion on claimant’s condition, involving mainly his hands and fingers. Claimant 
reported to Dr. Cupps that he was unable to work for the past 5 months because 
of the following issues: 1) Asthma made worse by steam and heat. 2) Pain in his 
fingers made worse by pulling and folding laundry. and 3) Wrist pain with 
numbness and tingling of fingers, bilaterally. Based upon the history, Dr. Cupps 
opined that claimant suffered from osteoarthritis, asthma, fibromyalgia, and 
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bilateral carpal tunnel syndrome. Dr. Cupps opined that claimant is unable to 
work at employer’s laundry facility primarily due to numbness and pain in his 
fingers due to carpal tunnel syndrome. Dr. Cupps advised claimant to return to 
Kaiser for treatment that likely would include surgical release of his bilateral 
carpal tunnels. 

26. On March 28, 2012 claimant sought urgent treatment for his asthma 
and his psoriasis at Denver Health Medical Center, where Nurse Practitioner 
Diana Botton, NP, examined him. Nurse Botton gave claimant medication for his 
asthma and cortisone cream for his psoriasis. Nurse Botton instructed claimant to 
see a dermatologist. Nurse Botton did not mention any history involving 
claimant’s work. 

27. At respondents’ request, Allison M. Fall, M.D., performed an 
independent medical examination of claimant on April 13, 2012. An Arabic 
interpreter translated at the examination. Claimant reported to Dr. Fall that he 
had worked in hotel laundry since June 2007. Claimant stated he believed his 
symptoms began after 2009, when he developed pain in his fingers, back, spine, 
joints, elbows, knees, and ankles. Claimant told Dr. Fall that he worked in the 
laundry 3 levels underground where he could not breathe and that he “got 
asthma”. Claimant reported that his symptoms were worsening, even though he 
had not worked since August 2011. Claimant confirmed he had been treated at 
Kaiser, but was unaware he was diagnosed with fibromyalgia.  

28. Dr. Fall examined claimant, reviewed his medical record history and 
reviewed the job description for laundry/valet attendant that Ms. *A previously 
sent to Kaiser. Dr. Fall’s examination findings confirmed the diagnosis of 
fibromyalgia. Dr. Fall noted claimant displayed non-physiologic pain behaviors 
with reflex testing with a light hammer in the lower extremities and with his 
reports of decreased pinprick sensation in a non-dermatomal fashion involving 
the tips of all fingers of both hands. Dr. Fall diagnosed non-work-related bilateral 
hand osteoarthritis; non-work-related bilateral mild median neuropathy at the 
wrist without clinical signs of carpal tunnel syndrome, more likely related to his 
obesity; non-work-related asthma; and non-work-related fibromyalgia.  Dr. Fall 
explained her opinion that the osteoarthritic findings in claimant’s hands were a 
non-work-related, stating:  

29. I have reviewed the medical treatment guidelines and 
specifically the causation analysis for upper extremity repetitive injuries. 
There is no causal relationship between osteoarthritis and repetitive 
activities at work. Regarding the carpal tunnel syndrome, it is my opinion 
he has median neuropathy at the wrist, which is mild and likely 
asymptomatic. He does not clinically have carpal tunnel syndrome; 
however, if he did, going through the medical treatment guidelines and the 
causation analysis, he would not meet the criteria for a work-related carpal 
tunnel syndrome. In my opinion, the most likely etiology factor is his 
obesity.  
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30. (Emphasis added). Dr. Fall noted that PA Susser assessed no known 
cause for claimant’s asthma, which ruled out any nexus with his work at 
employer. Dr. Fall relied upon the description of claimant’s job in opining there 
was good ventilation and claimant was not subject to chemical irritation:  

31. I am not aware of any specific circumstances at work that would 
exacerbate his asthma condition, but it is possible that his symptoms of 
asthma may be exacerbated by certain work conditions. 

32. Dr. Fall thus opined it medically improbable claimant’s work as a 
laundry attendant caused any of his conditions, including asthma, osteoarthritis, 
carpal tunnel syndrome, and fibromyalgia. 

33. Crediting the medical opinion of Dr. Fall as persuasive, the Judge 
finds: It is medically probable that claimant’s asthma and osteoarthritis conditions 
preexisted his work at employer as a laundry attendant. Claimant’s medical 
record history supports a finding that claimant had been diagnosed with asthma 
many years before and that his osteoarthritis is an idiopathic condition that could 
be related to psoriasis or other autoimmune disease.  Claimant proffered no 
persuasive medical evidence otherwise showing that his asthma, carpal tunnel 
syndrome, osteoarthritis, or fibromyalgia conditions were causally related to his 
work as a laundry attendant. The fact that claimant developed a subjective 
intolerance for his work at employer fails to establish medically probable 
causation. 

34. Claimant failed to show it more probably true than not that hazards of 
his work as a laundry attendant caused, intensified, or, to a reasonable degree, 
aggravated asthma, osteoarthritis, carpal tunnel syndrome, and fibromyalgia. The 
Judge credited the medical opinion of Dr. Fall in finding it medically improbable 
that claimant’s symptoms of asthma, carpal tunnel syndrome, osteoarthritis, or 
fibromyalgia were causally related to his work as a laundry attendant. Claimant 
thus failed to prove by preponderance of the evidence that the hazards of work 
as a laundry attendant caused, intensified, or, to a reasonable degree, 
aggravated his asthma, osteoarthritis, carpal tunnel syndrome, or fibromyalgia 
conditions.  

CONCLUSIONS OF LAW 
 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that 
the hazards of his work as a laundry attendant caused, intensified, or, to a 
reasonable degree, aggravated his asthma, osteoarthritis, carpal tunnel 
syndrome, and fibromyalgia. The Judge disagrees. 
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The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that he sustained an occupational disease type injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. 
Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of claimant nor in favor of the rights of respondents.  
Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by §8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the 
employment.  

 
(Emphasis added). 
 

A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the 
claimant’s employment duties or working conditions. Wal-Mart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). This section 
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imposes additional proof requirements beyond that required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 
1993).  The existence of a preexisting condition does not defeat a claim for an 
occupational disease.  Id.   A claimant is entitled to recovery only if the hazards 
of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of 
the disease, the claimant suffers from an occupational disease only to the extent 
that the occupational exposure contributed to the disability.  Id.  Once claimant 
makes such a showing, the burden shifts to respondents to establish both the 
existence of a non-industrial cause and the extent of its contribution to the 
occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 

Here, the Judge found claimant failed to show it more probably true than 
not that hazards of his work as a laundry attendant caused, intensified, or, to a 
reasonable degree, aggravated his asthma, osteoarthritis, carpal tunnel 
syndrome, and fibromyalgia. The Judge credited the medical opinion of Dr. Fall in 
finding it medically improbable that claimant’s symptoms of asthma, carpal tunnel 
syndrome, osteoarthritis, or fibromyalgia were causally related to his work as a 
laundry attendant. Claimant thus failed to prove by preponderance of the 
evidence that the hazards of his work as a laundry attendant caused, intensified, 
or, to a reasonable degree, aggravated his asthma, osteoarthritis, carpal tunnel 
syndrome, or fibromyalgia conditions. 

The Judge concludes claimant’s claim for workers’ compensation benefits 
under the Act should be denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Claimant’s claim for workers’ compensation benefits under the Act 
is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
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information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  __September 17, 2012_  

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-864-451-02 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to an award of temporary partial disability benefits for the period 
March 1, 2012 to March 29, 2012? 

 Did the claimant prove by a preponderance of the evidence she is entitled 
to an award of temporary total disability benefits commencing March 29, 
2012 and continuing until terminated by law or order? 

 Was the claimant’s right to receive temporary disability benefits, if any, 
precluded because she returned to work at modified employment? 

 What is the claimant’s average weekly wage? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 

 
2. On April 9, 2011 the claimant sustained an admitted low back injury 

arising out of and in the course of her employment as a certified nursing assistant 
(CNA).  The injury occurred while the claimant was transferring a patient from 
bed to a wheelchair.  The claimant experienced the immediate onset of low back 
and left leg pain.   

3. On December 21, 2011 the claimant underwent a lumbar 
microdiscectomy and decompression at L3-4.  The surgery was performed by 
Andrew Castro, M.D. 
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4. The employer’s human resources coordinator,  *B, testified that after 
the surgery the claimant was placed on leave under the Family and Medical 
Leave Act (FMLA). 

5. James Fox, M.D., became the claimant’s authorized treating physician 
(ATP) beginning in April 2011.  On January 9, 2012, Dr. Fox released the 
claimant to return to work with restrictions.   

6. On February 2, 2012 the claimant returned to work at modified duty 
within the restrictions imposed by Dr. Fox.  On February 8, 2012 the respondents 
filed a General Admission of Liability admitting for temporary total disability (TTD) 
benefits for the period December 21, 2012 through February 1, 2012. 

7. Dr. Fox examined the claimant on February 14, 2012.  The claimant 
reported that she was working within her restrictions but was experiencing low 
back pain after several hours of work.  The claimant advised she had gone home 
early on several occasions due to pain after working 4 hours.  On examination 
Dr. Fox noted decreased active range of motion.  Dr. Fox stated the claimant 
could return to work with restrictions of no lifting over 5 pounds, no bending and 
no pushing and/or pulling with greater than 5 pounds of force. 

8. On February 14, 2012 Dr. Fox completed a form stating the claimant 
was capable of performing various modified duties such as taking vital signs, light 
housekeeping, light assistance with patients’ activities of daily living and light 
office work.  However, Dr. Fox stated the claimant could not push residents in 
wheelchairs. 

9. In February 2012 the claimant requested of the insurer that Dr. W. 
Rafer Leach, M.D. become an ATP.  The claimant credibly testified that the 
insurer granted this request.   

10. The claimant stopped attending appointments with Dr. Fox after Dr. 
Leach became an ATP.  Dr. Fox did not see the claimant between February 14, 
2012 and June 7, 2012.   

11. Dr. Leach first examined the claimant on March 1, 2012.  The claimant 
reported that her low back pain was still anywhere between 4 and 6 on a scale of 
10, and that her left leg symptoms of numbness and tingling were partially 
improved.  She was still experiencing “dysesthesias in the left lower extremity.”  
The claimant advised Dr. Leach that she was “working as a CNA” and stated she 
performed her duties “under duress” while experiencing lumbar pain throughout 
the day.  On examination Dr. Leach noted mild to moderate tenderness in the 
midline of the low back, pain with extension and flexion and limitations in lumbar 
range of motion.  He assessed lumbar intervertebral disc disruption with 
radiculitis, left lumbar radiculopathy, muscle spasm and myofascial pain.  He 
prescribed Tramadol and Naprosyn.  Dr. Leach opined that the claimant should 
perform “very light duties” and stated he would “recommend no lifting, pushing or 
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pulling in excess of 15 pounds infrequently, ten to fifteen minutes of standing and 
stretching per hour of sitting, and ten to fifteen minutes of sitting and resting per 
hour of standing.  He also advised against overhead lifting. 

12. Dr. Castro examined the claimant on March 9, 2012.  Dr. Castro 
recorded that the claimant said her leg pain was much improved since the 
surgery, and that she was “ambulating on a daily basis” and had “gone back to 
full activities.”  Dr. Castro’s impression was “lumbar decompression, doing well.”  
He stated that “if she has not been cleared to full duty, I think she could be 
cleared to full duty as per Dr. Fox.” 

13. The claimant returned to Dr. Leach on March 15, 2012.  The claimant 
reported she was having “some difficulties at work.”  In his office note Dr. Leach 
stated that he would modify the previous restrictions “down to five pounds lifting, 
no repetitive lifting, five pounds carrying, ten pounds pushing and pulling, a 
maximum of four hours per day of walking and standing, no crawling, kneeling, 
squatting, or climbing, and no bending.”  On examination Dr. Leach noted a loss 
of the patellar reflex on the left and lumbar spasm and deconditioning.  Dr. Leach 
completed a Physician’s Report of Worker’s Compensation Injury (WC 164) 
reflecting restrictions as described in his office note.   

14. On March 15, 2012 someone at Dr. Leach’s office completed a form 
entitled “Occupational Restrictions.”  The signature on the document is illegible 
and the ALJ is unable to determine whether it was Dr. Leach or another person 
that completed the form.  This document indicates the claimant is restricted to 
lifting no more than 5 pounds, no bending, no pushing or pulling over 10 pounds 
and that, “4 hr allowed to work daily.” 

15. Ms. *B testified that the claimant gave her a paper setting forth 
restrictions imposed by Dr. Leach on March 15, 2012.  However, Ms. Leach did 
not honor those restrictions because she did not know who Dr. Leach was.  The 
insurer had not informed her that Dr. Leach was an ATP. 

16. On January 31, 2012 the employer sent the claimant a written “Offer of 
Transitional Duty Employment.”  The document stated the employer was offering 
the claimant “temporary modified employment” as “per the attached temporary 
modified duty job descriptions approved by your authorized treating physician.”  
The offer stated the claimant would be paid $15.16 per hour and work 7 a.m. to 
2:30 p.m. Monday through Friday (four days on and two days off).  The claimant 
signed this document on March 5, 2012 stating that she acknowledged receipt of 
the offer and agreeing to “to return to work modified duty.” 

17. The claimant testified that when she saw Dr. Leach on March 1, 2012 it 
was her understanding that Dr. Leach had restricted her from working more than 
4 hours per day.  She stated that she began working 4 hours per day on March 1, 
2012 and continued doing so until March 29, 2012. 
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18. The claimant’s testimony that she began working only 4 hours per day 
on March 1, 2012 is not credible.  There is no credible or persuasive evidence 
that prior to March 15, 2012 Dr. Leach imposed any restrictions limiting the 
number of hours the claimant could work or perform specific activities.  Further, 
the ALJ credits the testimony Ms. *B insofar she stated that the claimant did not 
begin working 4 hours per day on March 1, 2012.   

19. The claimant failed to prove when, if ever, she began limiting the hours 
worked prior to March 29, 2012.  The claimant’s testimony is not credible with 
respect to the hours worked prior to March 29, 2012.  Further, the record does 
not contain any credible and persuasive documentary evidence, such as 
employer records, establishing the number of hours the claimant worked in 
March 2012. 

20. The claimant credibly testified as follows concerning the events of 
March 29, 2012.   Ms. *B approached the claimant and offered her an opportunity 
to take 6 weeks off under FMLA to see if she could feel better.  Although the 
claimant did not initiate the request for FMLA she accepted the offer because she 
was not feeling well.  The claimant would have continued working if there had 
been no offer of FMLA. 

21. In connection with the offer of FMLA the claimant was required to 
submit the application to a health care provider for verification of her health care 
condition.  The document was submitted to Dr. Leach who completed it on April 
17, 2012.  On this document Dr. Leach wrote that the claimant could not lift more 
than 5 pounds, could not carry more than 5 pounds, and could not push or pull 
more than 10 pounds.  Dr. Leach also indicated that the claimant needed a 
reduced schedule of 4 hours per day 5 days per week through July 17, 2012. 

22. The claimant testified that around May 2, 2012 she received a call from 
Ms *B, and that she went to the employer’s premises on May 4, 2012.  The 
claimant expected Ms. *B to tell her that she needed to return to work in one 
week, but instead *B terminated the claimant’s employment.  The claimant 
recalled that she was told that she was being terminated because the insurer 
was not in agreement with her ceasing to see Dr. Fox. 

23. Ms. *B did not recall having any conversation with the claimant 
regarding a return to work.  Instead, *B testified that the claimant was terminated 
because she did not timely return to work after completion of her leave.  Ms. *B 
testified that documentation of the reason for the termination is stored on the 
employer’s computer.  However, she admitted that she failed to produce this 
documentation along with the rest of the claimant’s employment file.  

24. On May 7, 2012 Dr. Leach wrote to the insurer that the claimant still 
required hourly restrictions and opined she was not at maximum medical 
improvement (MMI).  On June 26, 2012 Dr. Leach wrote to the insurer and 
opined the claimant was not at MMI because she needed a lumbar MRI, a lower 
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extremity EMG study and “likely new treatment” to include epidural steroid 
injections and neurosurgical evaluation.   

25. On June 7, 2012 the claimant returned to Dr. Fox at the respondents’ 
request. The claimant advised Dr. Fox that she had being seeing Dr. Leach and 
that she was unhappy with the treatment she had received from Dr. Fox and Dr. 
Castro.  Dr. Fox imposed restrictions of no lifting over 15 pounds, no pushing or 
pulling with over 15 pounds of force and no bending and no reaching above the 
shoulders. 

26. The claimant proved it is more probably true than not that she was 
temporarily totally disabled commencing March 29, 2012.  On that date, the 
claimant’s injury disabled the claimant from performing her pre-injury duties as a 
CNA.  The evidence shows that the claimant’s duties required her to assist in 
moving patients from beds to wheelchairs.  Regardless of whether the ALJ 
credits the restrictions imposed by Dr. Fox on February 14, 2012, or those 
imposed by Dr. Leach on March 15, 2012, on March 29 the claimant was 
disabled from performing the duties of her regular employment.   

27. The claimant proved it is more probably true than not that on March 29, 
2012 she left work as a result of the injury.  The evidence establishes that on 
March 29 the claimant was experiencing back pain that impaired her ability to 
perform the duties of her employment.  The claimant credibly testified that she 
left work to go on FMLA to alleviate her symptoms.  This conclusion is supported 
by the “Notice of Eligibility and Rights & Responsibilities” that reflects the 
claimant became eligible for FMLA on March 29, 2012, that she had substantial 
restrictions, and that her “condition commenced” on April 9, 2011, the date of the 
workers’ compensation injury.  

28. The claimant proved that she began sustaining a total wage loss on 
March 29, 2011.  The claimant credibly testified that she accepted FMLA leave 
on March 29, 2012, and that she has not worked anywhere else since that date.  
The ALJ infers from this evidence that the claimant has not been paid for any 
work since March 29, 2012, and that her wage loss has been total since that 
date. 

29. The claimant proved that as of March 29, 2012, the employer was no 
longer willing to provide her with modified employment within the restrictions 
imposed by Dr. Fox and/or Dr. Leach.  The claimant credibly testified that if Ms. 
*B had not approached her with the offer to go on FMLA she would have 
continued to perform modified duties.  The ALJ infers from the fact that the 
employer initiated the offer of FMLA to the claimant that it no longer considered 
her to be an effective employee and was no longer willing to pay her to perform 
modified duty.  The ALJ further infers that the employer conceived of the idea of 
placing the claimant on FMLA to avoid paying her wages while simultaneously 
avoiding the payment of TTD benefits under workers’ compensation. The 
inference that the employer was motivated to offer FMLA because it judged the 
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claimant’s performance of modified duty to be inadequate is corroborated by 
evidence that on February 14, 2012 she advised Dr. Fox that she had to go 
home early on several occasions because of pain.  On March 1, 2012 the 
claimant told Dr. Leach she was having substantial back pain while working and 
was performing her duties as a CNA “under duress.”  Moreover, on March 15, 
2012 the claimant told Dr. Leach she was having “some difficulties at work” and 
Dr. Leach decided to increase the level of restrictions from those he imposed on 
March 1, 2012.  The ALJ infers that it is not coincidental the employer offered 
FMLA leave to the claimant a mere two weeks after the claimant provided Ms. *B 
with a copy of Dr. Leach’s March 15 restrictions.   

30. Based on the pay records presented by the parties, the ALJ finds that 
the claimant was paid an hourly wage, but her earnings varied from week to 
week depending on the number of hours worked.  Checks were issued to cover 
earnings for two-week pay periods.  The check stubs admitted into evidence 
establish that for the last 7 complete pay periods (14 weeks) prior to the injury 
the claimant was paid $7846.48.  During this period of time the claimant was also 
issued one check of $274.53 for what is described as “Vac Annual 50% 
Cashout.”  The ALJ is not able to ascertain the basis for the “Vac Annual 50% 
Cashout” payment and would be speculating if he attempted to do so. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
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the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

ENTITLEMENT TO TEMPORARY TOTAL DISABILITY BENEFITS 

 The claimant contends she is entitled to an award of TTD benefits 
commencing March 29, 2012 and continuing until terminated by law.  The 
respondents contend the claimant’s right to TTD, if any, was terminated because 
she returned to modified employment. 

 To prove entitlement to TTD benefits, the claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that she 
left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  Anderson v. Longmont Toyota, 102 P.3d 323 (Colo. 2004); PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-
103(1)(a), C.R.S., requires the claimant to establish a causal connection between 
a work-related injury and a subsequent wage loss in order to obtain TTD 
benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes 
two elements: (1) Medical incapacity evidenced by loss or restriction of bodily 
function; and (2) Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999).  The impairment of earning capacity element of disability may be 
evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform her regular employment.  
Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  TTD benefits 
ordinarily continue until one of the occurrences listed in § 8-42-105(3), C.R.S.; 
City of Colorado Springs v. Industrial Claim Appeals Office, supra. 

The existence of disability presents a question of fact for the ALJ.  There 
is no requirement that the claimant produce evidence of medical restrictions 
imposed by an ATP, or by any other physician.  Rather, lay evidence alone may 
be sufficient to establish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 
(Colo. App. 1997). 

Section 8-42-105(3)(b), C.R.S., provides that the right to TTD benefits 
shall continue until such time as the claimant “returns to regular or modified 
employment.”  Section 8-42-105(3)(d)(I), C.R.S., provides for the termination of 
TTD benefits if the “attending physician give the employee a written release to 
return to modified employment, such employment is offered to the employee in 
writing, and the employee fails to begin such employment.”  As used in these 
statutes the term “modified employment” refers to employment within the 
restrictions imposed by the ATP.  The question of whether the employer has 
provided modified employment within the restrictions imposed by the ATP is one 
of fact for the ALJ.  Temple v. Kroll Government Services, WC 4-761-187 (ICAO 
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October 14, 2009); Kinsey v. Service Management Systems, WC 4-414-449 
(ICAO August 3, 2000).  

The ALJ concludes the claimant proved it is more probably true than not 
that she is entitled to an award of TTD benefits commencing March 29, 2012 and 
continuing until terminated by law or order.  As determined in Finding of Fact 25 
the claimant proved that on March 29, 2012 she was “disabled” because she was 
not able to perform the duties of her regular employment as a CNA.  The 
claimant’s inability to perform the duties of her regular employment, including 
assisting in the transfer of patients from bed to wheelchairs, is established by 
medical restrictions regardless of whether the ALJ relies on the restrictions 
imposed by Dr. Fox in February 2012 or by Dr. Leach in March 2012.  Further, as 
determined in Finding of Fact 26, the claimant left work to accept FMLA leave 
because of continuing injury-related pain.  As found, the claimant has not 
returned to work since March 29, 2012 and has sustained a total wage loss since 
that date.   

The respondents contend that an award of TTD benefit commencing 
March 29, 2012 is precluded because the claimant’s right to receive TTD benefits 
was terminated when she began modified employment within the meaning of § 8-
42-105(3)(b), and because she failed to begin work after a written offer of 
modified employment within the meaning of § 8-42-105(3)(d)(I). 

Initially, the ALJ notes that § 8-42-105(3)(d)(I) has no application to this 
case.  The statutory phrase “fails to begin” modified employment refers to a 
“failure to start the modified employment in the first instance.”  Liberty Heights at 
Northgate v. Industrial Claim Appeals Office, 30 P.3d 872, 874 (Colo. App. 2001).   

Here, the claimant signed a written offer of employment on March 5, 2012.  
There is no persuasive evidence that the claimant failed to “begin” employment 
after that date.  Rather, the ALJ infers she continued to work until March 29, 
2012.  Thus, § 8-42-105(3)(d)(I) is inapplicable and affords no defense to the 
claim for TTD benefits. 

It is true that on February 2, 2012 the claimant returned to modified 
employment within her then existing restrictions.  Therefore, termination of TTD 
benefits was proper under § 8-42-105(3)(b), and the respondents effected such a 
termination by filing the February 8, 2012 GAL.     

However, the ALJ concludes the termination of TTD benefits authorized by 
§ 8-42-105(3)(b) ceases to be effective and the claimant may reestablish a 
causal relationship between the injury and temporary wage loss when the 
employer ceases to provide “modified employment” within the claimant’s 
restrictions.  It follows that § 8-42-105(3)(b) cannot be construed as creating a 
permanent bar to additional TTD benefits where the claimant accepts modified 
employment within her restrictions but the employer subsequently withdraws the 
offer of modified duties for reasons that cannot be considered the claimant’s 
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fault.  The statutory rationale for termination of TTD benefits in cases where the 
claimant returns to modified duty is that the claimant is no longer sustaining a 
temporary wage loss caused by the injury.  See Colorado Springs v. Industrial 
Claim Appeals Office, supra.  However, when the employer ceases to provide the 
modified employment while the claimant is otherwise temporarily disabled, and 
the claimant is not responsible for the cessation of employment, the claimant 
necessarily begins to suffer a temporary wage loss causally connected to the 
disabling effects of the injury.  See Schalge Lock v. Lahr, 870 P.2d 615 (Colo. 
App. 1993).  Moreover, in Bestway Concrete v. Industrial Claim Appeals Office, 
984 P.2d 680 (Colo. App. 1999), the court held that the mere fact the claimant 
returned to work and his right to recover TTD benefits was terminated under § 8-
42-105(3)(b) did not mean the claimant was barred from establishing that a 
subsequent wage loss was caused by the injury where the loss of employment 
was not the fault of the claimant. 

As determined in Finding of Fact 28 the ALJ concludes that on March 29, 
2012 the employer determined the claimant was no longer an effective employee 
and withdrew her modified employment and substituted FMLA leave.  The 
respondents do not contend the claimant was responsible for the employer’s 
action.  In these circumstances the ALJ concludes the employer withdrew the 
claimant’s opportunity to perform modified employment.  Because the claimant 
proved she was otherwise temporarily totally disabled on March 29 § 8-42-
105(3)(b) was no longer effective to terminate her TTD benefits. 

The respondents shall pay the claimant TTD benefits commencing March 
29, 2012 and continuing until terminated by law or order. 

TEMPORARY PARTIAL DISABILITY BENEFITS 

 At the hearing the claimant’s counsel announced the claimant was 
seeking an award of temporary partial disability (TPD) benefits from March 1, 
2012 until March 29, 2012.  However, in her position statement the claimant 
argues that she is entitled to an award of TPD benefits commencing March 15, 
2012 when Dr. Leach limited her to working 4 hours per day and she “was unable 
to work her regular hours on a number of occasions following that date.” 

Section 8-42-106 (1), C.R.S., provides for the payment of TPD benefits of 
“sixty-six and two-thirds of the difference between said employee’s average 
weekly wage at the time of the injury and said employee’s average weekly wage 
during the continuance of the temporary partial disability.” 

The ALJ concludes the claimant failed to prove entitlement to TPD 
benefits because there is no credible or persuasive evidence establishing her 
earnings for the alleged period of disability prior to March 29.  As determined in 
Findings of Fact 17 and 18, the claimant’s testimony that she began working 4 
hours per day on March 1, 2012 is not credible.  Further, the claimant failed to 
present any credible or persuasive evidence establishing the number of hours 
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actually missed from work during March 2012.  In these circumstances the ALJ is 
unable to determine the claimant’s earnings during the period of alleged TPD and 
cannot determine the amount of TPD benefits to which the claimant mightbe 
entitled.  The claim for TPD benefit must be dismissed for lack of sufficient 
evidence. 

AVERAGE WEEKLY WAGE 

 The claimant contends the ALJ should find that that the average weekly 
wage (AWW) $580.07.  The claimant arrives at this amount by adding gross 
earnings for the 14 weeks prior to injury ($7846.48) to the payment for “Vac 
Annual 50% Cashout”  ($274.53).  The claimant then divides by 14 weeks to 
arrive at the proposed AWW of $580.07.  In their proposed calculation the 
respondents delete reference to the “Vac Annual 50% Cashout” and arrive at 
total earnings of $7846.48.   They then divide the earnings by 15 weeks to arrive 
at a proposed AWW of $523.10.    

Section 8-42-102(2), C.R.S., requires the ALJ to base the claimant's AWW 
on her earnings at the time of injury.  However, under certain circumstances the 
ALJ may determine the claimant's AWW from earnings received on a date other 
than the date of injury.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 
2008); Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Specifically, § 8-
42-102(3), C.R.S., grants the ALJ discretionary authority to alter the statutory 
formula if for any reason it will not fairly determine the claimant's AWW.  Coates, 
Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective in 
calculating the AWW is to arrive at a fair approximation of the claimant's wage 
loss and diminished earning capacity.  Campbell v. IBM Corp., supra.   

The ALJ concludes it is appropriate to exercise his discretionary authority 
to calculate the AWW in a fair manner.  This is true because prior to the injury the 
claimant’s weekly earnings varied according to the number of hours she worked 
and overtime pay differentials.  A straight hourly wage computation would not 
provide an accurate measure of the claimant’s earnings. 

The ALJ concludes the “Vac Annual 50% Cashout” payment should not be 
included in the calculation of the AWW.  The ALJ cannot determine how to value 
this lump sum payment in calculating the AWW.  There is insufficient information 
concerning what this payment was for and how the employer calculated the 
amount of the payment.  The ALJ concludes it would be speculation for him to 
assign a specific value to this payment when determining its weekly value for 
purposes of the AWW.  To attempt such a calculation would risk  imposing 
substantial unfairness on the respondents. 

The ALJ concludes that fairness requires the AWW to be determined by 
taking the claimant’s gross earnings of $7846.48 for the 7 pay periods prior to the 
injury and dividing by 14 (the total number of weeks in the 7 pay periods) to 
arrive at an AWW of $560.46.  In this regard the ALJ agrees with the claimant 
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that the respondents’ proposed calculation erroneously treated the check for the 
“Vac Annual 50% Cashout” as representing a fifteenth week of earnings when in 
fact it was a one-time payout that was issued contemporaneously with a check 
for the claimant’s regular earnings. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

2. The claim for temporary partial disability benefits is denied and 
dismissed. 

3. The insurer shall pay the claimant temporary total disability benefits 
commencing March 29, 2012 and continuing until terminated in accordance with 
law or order. 

4. The claimant’s average weekly wage is determined to be $560.46.  
Applicable benefits rates, including the temporary total disability rate, shall be 
predicated on this average weekly wage and calculated in accordance with the 
statutory formula. 

5. Issues not resolved by this order are reserved for future 
determination. 

DATED:  September 19, 2012 

David P. Cain 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-854-01 

 
ISSUES 

 
 Did claimant prove by a preponderance of the evidence that he sustained 

an injury arising out of his employment as a scientist for the [Employer]? 
 Did claimant prove by a preponderance of the evidence that he is entitled 

to medical and temporary disability benefits? 
 

FINDINGS OF FACT 
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Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

2. The [Employer] staffs scientists in cooperative extension offices around 
the state in partnership with various counties.  The extension offices further the 
[Employer]’s mission to extend its expertise to educate the public. *C is the 
[Employer]’s Regional Director of Extension for the northern region of the state.  
*D is an Extension Agent in the field of Agriculture and is the [Employer]’s 
Extension Director for the Y County office. The [Employer] hired claimant in 2006 
as an Extension Agent in the field of Horticulture for the Z County office, where 
*F is Extension Director and claimant’s direct supervisor. 

3. The Judge adopts the stipulation of the parties in finding claimant’s 
average weekly wage (AWW) is $923.08.  

4. Horticulture encompasses science, art, technology, and business 
involved in plant cultivation for human use. Claimant’s training as a scientist in 
horticulture also includes cross-training in entomology (the study of pests and 
insects). This training allows claimant to understand and explain to the public the 
effect of various insects or pests upon plant cultivation.  

5. On May 18, 2012, claimant and Ms. *C were working at the Y County 
office, assisting Mr. *D in the process of interviewing candidates to hire an 
Extension Agent in the field of Horticulture. Claimant worked at the Y County 
office until approximately 6:00 p.m. on May 18th. 

6. Crediting the testimony of Mr. *D, the Judge finds: In September of 
2011, Mr. *D started a bed-bug project, where he maintains a colony of bed bugs 
in a vial. Mr. *D maintains the colony for educational purposes to demonstrate 
the life cycle of bed bugs. The [Employer] benefits from Mr. *D maintaining the 
colony of bed bugs because the colony is a demonstrative experiment, which he 
uses for public outreach and education. Horticulture agents need to understand 
bed bugs because they also field questions about bed bugs when educating the 
public. Mr. *D feeds the bed-bug colony every 2 weeks, recruiting volunteers to 
expose their forearms to the colony to provide human blood for the feeding. 

7. The Judge finds from review of Exhibit H that another department of 
the [Employer] keeps a different colony of bed bugs for educational and research 
purposes. Exhibit H is an article soliciting bug-loving volunteers to feed the bed 
bugs by offering bed-bug tattoos; it provides: 

When you’ve got animals, you’ve got to feed them.  And when those 
animals are bed bugs, you’ve got to feed them human blood meals. 

8. Although Exhibit H contains a disclaimer that bed bug bites may cause 
rash or allergic reaction, it states: 
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The good news: “Bed bugs are the only blood-feeding insects that do not 
transmit disease,” …. 

9. During the lunch break on May 18th, Mr. *D discussed his bed bug 
colony with the group of employees helping with the interview process. Mr. *D 
asked claimant if he would submit to feeding the bed-bug colony.  Mr. *D is not 
claimant’s supervisor and has no authority over claimant’s position. After 
discussing the feeding with Mr. *D, claimant agreed to provide his forearm to 
feed the bed-bug colony his blood. After he and Mr. *D finished the interviews 
around 4:00 p.m., claimant accompanied Mr. *D to his office, where he spent 
some 10 minutes feeding the colony. 

10. Crediting claimant’s testimony, the Judge finds: The [Employer] 
encourages collegiality among scientists, so claimant thought nothing of helping 
Mr. *D with his bed-bug colony experiment. Mr. *D asked claimant if he would let 
the bed-bug colony feed on his forearm.  Mr. *D told claimant that, in the past, 
other colleagues from the [Employer] had agreed to provide their forearms to 
feed his bed-bug colony.  After discussing the process with Mr. *D, claimant 
agreed. Claimant believed he was furthering the scientific experiment of a 
colleague when he agree to let Mr. *D’s bed-bug colony feed on his forearm. 
Claimant agreed there’s no provision in his job description requiring him to allow 
parasitic insects to feed on him. 

11. While she is not claimant’s direct supervisor, Ms. *C supervises Mr. *F, 
who is claimant’s direct supervisor. Ms. *C is aware of the applied research of the 
[Employer]’s extension agents. For instance, claimant is involved in fruit and 
berry research. Claimant is recognized by his colleagues for his knowledge and 
expertise regarding fruit. Claimant’s job involves working with people as an 
expert resource regarding plants, trees, and insects.  Ms. *C agrees that 
entomology is an important part of claimant’s work in horticulture. The [Employer] 
encourages collegiality of extension agents, where they share their expertise with 
other counties.  

12. Ms. *C was aware of Mr. *D’s bed bug project, which he uses as an 
educational tool to educate groups about bed bugs. Ms. *C supports Mr. *D’s 
decision to maintain a live bed bug colony to provide the best example for 
educating the [Employer]’s clients. Ms. *C affords extension agents wide 
discretion to decide for themselves whether and how to help their colleague 
scientists. Ms. *C would not allow the colony of bed bugs to feed on her and 
would not require other employees to do so. Had Ms. *C witnessed Mr. *D ask 
claimant to allow the colony to feed on his blood, she likely would have asked 
him if he was sure he wanted to do that.  Ms. *C underscored that extension 
agents need to exercise their professional judgment to make good decisions to 
say yes or no to participating in a given experiment.  

13. On May 19, 2012, claimant sought medical attention at the Longmont 
Clinic for symptoms of pain and an eruption of puss at the site of the bed bug 
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bites on his left forearm. Claimant had developed a red streak extending up his 
left arm. Spencer King, M.D., examined claimant and assessed cellulitis of the 
left arm.  Because he was concerned about claimant becoming septic, Dr. King 
had claimant transported by ambulance to the emergency department of 
Longmont United Hospital (ER). 

14. The ER physician administered a dose of ertapenem and discharged 
claimant home. Claimant returned to the ER on May 20th because of increased 
pain and swelling at the site of the bites.  Charles J. VanHook, M.D., admitted 
claimant for intravenous antibiotic therapy. Eva Patricia Gill, M.D., provided an 
infectious disease consult and managed claimant’s therapy.  Dr. VanHook 
discharged claimant home on May 23, 2012. 

15. Nurse Practitioner William E. Ford, ANP-C, provided claimant follow-up 
treatment and released him to regular duty effective May 31, 2012.  Claimant’s 
illness from the bed bug bites prevented him from performing his regular work as 
an extension agent from May 19 through May 30, 2012.  

16. The [Employer] agrees claimant was acting within the time and place 
constraints of his employment when he engaged in feeding the bed-bug colony. 
Claimant thus acted within the course of his employment at the time of his 
exposure to the infectious injury. The [Employer] however contends claimant’s 
injury fails the arising out of employment test because he was acting as a 
volunteer outside the scope of his employment as a scientist with the [Employer].  

17. Claimant showed it more probably true that his injurious exposure to 
the bed bug bites represents a risk that is reasonably incidental to his work as a 
scientist engaged in educational outreach for the [Employer]. Mr. *D maintains 
the colony of bed bugs to further the [Employer]’s purpose of providing 
educational outreach to the public about the life cycle of bed bugs. Mr. *D 
maintains the colony of bed bugs as part of his work as a scientist for the 
[Employer] and with the approval of Ms. *C.  When Ms. *C was asked whether 
she was aware that Mr. *D was persuading employees of the [Employer] and 
others to volunteer their forearms to provide nutrition to the colony, she 
acknowledged she is not trained in entomology. The Judge infers from Ms. *C’s 
testimony that a scientist trained in entomology is in a better position to decide 
whether there is a reasonable risk involved in soliciting such volunteers. Both Mr. 
*D and claimant are entomologists who exercise scientific discretion to assess 
risks involved in maintaining the colony of bed bugs based upon their training 
and experience in the field of entomology. Although Mr. *D and claimant 
mistakenly assessed the risk to claimant, the assessment arose out of their 
discretion as scientists to assess the risk to claimant of providing nutrition to the 
bed bug colony. Claimant thus engaged in a discretionary activity as a scientist 
for the [Employer] when deciding to provide nutrition to the bed bug colony. That 
decision proved injurious to him, but it was within his discretion as a scientist to 
make. 
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18. Claimant showed it more probably true than not that the medical 
treatment provided by the Longmont Clinic, Dr. King, Longmont United Hospital, 
and Nurse Ford was reasonable and necessary to cure and relieve the effects of 
his work-related injury. 

19. Claimant showed it more probably true than not that his work-related 
injury proximately caused his wage loss from May 19 through May 30, 2012. 
Claimant was unable to perform his regular job when undergoing treatment and 
hospitalization for his work-related injury.      

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the Judge draws the following 

conclusions of law: 

A. Compensability: 

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of his employment as a scientist for the 
[Employer]. The [Employer] argues claimant’s injury fails the arising out of 
employment test because he was acting as a volunteer outside the scope of his 
employment as a scientist with the [Employer].  The Judge agrees with claimant. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that he sustained an injury arising out of and within the course of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
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as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The “arising out of” test requires that the injury originates from the 
employee’s work-related functions and must occur while the claimant is 
performing service arising out of his employment. Section 8-41-301(1)(b), supra. 
There is no requirement for the activity causing the injury to be a strict duty or 
obligation of employment. City of Boulder v. Streeb, supra.  It is instead sufficient 
if the injury arises out of a risk that is reasonably incidental to the conditions and 
circumstances of the particular employment.  Phillips Contracting, Inc. v. Hirst, 
905 P.2d 9 (Colo. App. 1995). This includes discretionary activities on the part of 
the employee which are devoid of any duty component or which are unrelated to 
any specific benefit to the employer. City of Boulder v. Streeb, supra; L.E.L. 
Construction v. Goode, 848 P.2d 876 (Colo. App. 1992). 

Here, the Judge found claimant showed it more probably true that his 
injurious exposure to the bed bug bites represents a risk that is reasonably 
incidental to his work as a scientist engaged in educational outreach for the 
[Employer]. Claimant thus proved by a preponderance of the evidence that he 
sustained an injury arising out of his employment as a scientist for the 
[Employer].   

As found, Mr. *D maintains the colony of bed bugs to further the 
[Employer]’s purpose of providing educational outreach to the public about the 
life cycle of bed bugs. Mr. *D maintains the colony of bed bugs as part of his 
work as a scientist for the [Employer] and with the approval of Ms. *C.  The 
Judge found that scientists trained in entomology are in the best position to 
decide whether there is a reasonable risk involved in soliciting volunteers to 
provide nutrition to a bed bug colony. Both Mr. *D and claimant are entomologists 
who exercise scientific discretion to assess risks involved in maintaining the 
colony of bed bugs based upon their training and experience in the field of 
entomology. Although Mr. *D and claimant mistakenly assessed the risk to 
claimant, the assessment arose out of their discretion as scientists to assess the 
risk to claimant. Claimant thus engaged in a discretionary activity as a scientist 
for the [Employer] when deciding to provide nutrition to the bed bug colony. The 
Judge found that, while decision proved injurious to claimant, it was within 
claimant’s discretion as a scientist to make. 

The Judge concludes claimant’s claim for workers’ compensation benefits 
under the Act should be found compensable. 

B. Medical and Temporary Disability Benefits: 

Claimant argues he has proven by a preponderance of the evidence that 
he is entitled to medical and to temporary disability benefits from May 19 through 
May 30, 2012. The Judge agrees. 
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Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 
 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; *F v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three 
work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements:  (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2)  Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo. App. 1998). 

As found, claimant showed it more probably true than not that the medical 
treatment provided him by the Longmont Clinic, Dr. King, Longmont United 
Hospital, and Nurse Ford was reasonable and necessary to cure and relieve the 
effects of his work-related injury. The Judge further found claimant showed it 
more probably true than not that his work-related injury proximately caused his 
wage loss from May 19 through May 30, 2012. Claimant thus proved by a 
preponderance of the evidence that he is entitled to medical benefits and TTD 
benefits from May 19 through May 30, 2012. 

The Judge concludes the [Employer] should pay, pursuant to fee 
schedule, for the reasonably necessary medical treatment provided claimant by 
Longmont Clinic, Dr. King, Longmont United Hospital, and Nurse Ford.  The 
Judge further concludes that the [Employer] should pay claimant TTD benefits 
from May 19 through May 30, 2012, based upon an AWW of $923.08. 



 153 

ORDER 
Based upon the foregoing findings of fact and conclusions of law, the 

Judge enters the following order: 

 1. Claimant’s claim for workers’ compensation benefits under the Act 
is compensable.  

2. The [Employer] shall pay, pursuant to fee schedule, for the 
reasonably necessary medical treatment provided claimant by Longmont Clinic, 
Dr. King, Longmont United Hospital, and Nurse Ford.   

3. The [Employer] shall pay claimant TTD benefits from May 19 
through May 30, 2012, based upon an AWW of $923.08. 

4. The [Employer] shall pay claimant interest at the rate of 8% per 
annum on compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for 
future determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _September 19, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-703-204-01 

ISSUES 

 The following issues were presented for consideration at hearing: 
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 1. Whether Claimant is able to earn any wages and therefore is 
permanently totally disabled (PTD); and 

 2. Whether Claimant is entitled to a disfigurement award.   

FINDINGS OF FACT 

 Having considered the evidence presented at hearing and through hearing 
depositions, the following Findings of Fact are made. 

1. Claimant is a 56 year-old male who sustained an injury involving his 
low back while working for Employer as a certified nursing assistant (CNA) on 
August 28, 2006.  At the time, he was restraining a patient when he sustained a 
fall to his knees and injured his low back.  He subsequently completed 
conservative care with Dr. Olsen and was initially placed at maximum medical 
improvement (MMI) on March 19, 2007.  Claimant requested a DIME.  Dr. 
Lichtenberg performed the DIME and agreed the Claimant was at MMI and 
placed the Claimant in the sedentary work category at that time. 

 
2. Claimant subsequently was determined to have worsened, and his 

claim was reopened for additional medical treatment.  He eventually underwent 
surgery with Dr. Sabin to include a thoraco lumbo sacral fusion.  Following his 
surgery and follow-up care, he was again placed at MMI on April 8, 2009, per a 
DIME authored by Dr. Reiss, which was accepted by the Respondents.  Dr. 
Reiss offered no opinion with respect to permanent work restrictions, although 
Dr. Nordin, Claimant’s authorized treating physician, opined that the Claimant 
was limited to sedentary work duties, stating that  Claimant needed to be able to 
change positions and required a stretch break every 20 minutes, as needed. This 
opinion remains the opinion of Dr. Nordin concerning Claimant’s permanent work 
restrictions to date.  Claimant was also treated by Dr. Sabin who performed the 
Claimant’s surgery, and who provided no opinion as to permanent work 
restrictions apart from stating, as of January 18, 2012, that the Claimant was 
directed to continue to exercise and carry on normal activities. 

  
 3. Following completion of Dr. Reiss’s DIME on October 7, 2009, 
Claimant obtained part time employment with *G on January 1, 2010.  He worked 
as a security guard, assigned to a *F facility.  Claimant testified that he had no 
trouble performing this job within his permanent physical restrictions, and testified 
at the hearing that he had no side effects from the use of his pain medications.   
 
 4. While working for *G, Claimant met with Tim Shanahan, 
Respondent’s vocational expert, on January 29, 2010.  The purpose of this 
meeting was to discuss Claimant’s employability and vocational issues as 
Claimant had filed an application with the Division seeking permanent and total 
disability benefits at that time.  Mr. Shanahan testified that he inquired as to the 
Claimant’s vocational history, as that information was critical to his assessment 
as to whether or not the Claimant was able to obtain gainful employment in some 
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occupation.  Claimant did not advise Mr. Shanahan that he was employed during 
this interview. 
 
 5. Claimant’s job with *G lasted until May 5, 2010, when he left that 
position to take another security position with *H.  Claimant testified that this 
position commenced the same day he was interviewed, May 10, 2010, and the 
wage records indicate Claimant commenced receiving compensation on May 19, 
2010.   
 
 6. On November 30, 2010, Claimant met with Doris Shriver’s 
assistant, completed a lengthy questionnaire and functional capacity testing for a 
vocational and employability assessment with his own vocational expert.  
Although he was working at that time, he did not advise Ms. Shriver’s office of 
this employment or his prior employment with *G earlier that year.   
 
 7. The wage records indicate that Claimant’s job with *H lasted 
through December 12, 2010.  Contradicting the wage records Claimant offered 
rebuttal testimony by deposition that this employment lasted through November 
2, 2011.  It is Claimant’s testimony that he worked eleven months longer than 
wage records indicate. 
 
 8. Thereafter, Claimant applied for and was hired by *I on April 5, 
2011, although Claimant testified that this employment actually commenced on 
November 8, 2011, and lasted thru February 11, 2012.  This was another part 
time security position and according to the personnel records, Claimant 
voluntarily resigned on February 19, 2012.  Claimant testified that he quit this job 
because he was unable to perform the work, however, Claimant’s personnel file 
does not mention any medical issues or concerns during Claimant’s employment 
or on his departure. 
 
 9. Claimant testified at hearing that he looked for numerous jobs and 
was unable to find any position within his permanent work restrictions, thus 
supporting his claim for PTD.  His testimony identified that the overwhelming 
majority of application or inquiries for employment he made were during the 
2010-2011 timeframe, while he was employed with *G, *H or *I.   
 
 10. At no time did Claimant ever apply with any types of employment 
as suggested by Mr. Shanahan in his vocational assessment, as according to 
Claimant, he did not want to do any of the jobs Mr. Shanahan suggested would 
be appropriate within his permanent work restrictions as they were “degrading.”  
Furthermore, Claimant testified that although he was looking for part time work 
while he was employed, he testified that he was really looking for other part time 
work to replace his jobs with the various security companies. 
 
 11. Claimant testified that he began receiving SSDI benefits in 2008. 
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 12. Although Claimant received a 36% PPD rating from Dr. Reiss for 
the injury he sustained with the Employer, only 7% of that rating was attributable 
to his industrial injury with the Employer.  The remaining permanent impairment 
of 29% was related to his prior injury already sustained prior to his injury with the 
Employer.   
 
 13. Claimant testified at hearing that he was only allowed to earn up to 
approximately $1,000 per month without penalty in the form of a reduced benefit 
from SSDI and, in fact, Claimant testified that when *H demanded he work 
additional hours which he could not due to receipt of SSDI benefits and resigned 
the position with *H.   
 
 14. Claimant contends that despite his SSDI income and additional 
income from his various jobs throughout 2010 and 2011, Claimant was still 
looking for additional work that he was unable to secure during this time.  
Claimant further contends that because he could not obtain any additional 
employment, he must be deemed PTD.   

15. Claimant presented at hearing a serious scar which is on his body 
and normally exposed to public view.  Claimant has a visible disfigurement to his 
body consisting of a scar 24 inches in length down Claimant’s mid-back.  The 
scar is one half inch wide, creating a deep mid back indentation and the scar has 
keloids.   It is found that Claimant is entitled to a disfigurement award in the 
amount of $4,000.00.   
 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered. 

1. Claimant in a workers’ compensation case has the burden of 
proving entitlement to benefits by a preponderance of the evidence, and the facts 
in a workers’ compensation case shall not be interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer.  Section 8-43-
201, C.R.S.  A workers’ compensation case shall be decided on its merits.  Id.  
The ALJ need not address every piece of evidence or every inference that might 
lead to conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P. 3d 385 (Colo. App. 2000).   Furthermore, it is within the 
discretion of the ALJ to credit all, part or none of a witness’s testimony.  El Paso 
County Department of Social Services v. Donn, 865 P.2d 877 (Colo. App. 1993, 
rehearing denied).  
 
 2. In order to receive an award of PTD, Claimant must prove, by a 
preponderance of the evidence, that he is unable to earn any wages in the same 
or other employment due to his occupational injury.  Section 8-40-201 (16.5)(a), 
C.R.S.  Claimant asserts that he is PTD due to the effects of his occupational 
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injury with the Employer, which involved his low back.  There is no dispute that 
Claimant underwent a back surgery and is not able to perform the work he 
previously did with the Employer.  While there is no dispute that Claimant has 
work restrictions that place him in the sedentary classification of jobs, and has 
since 2007, the ALJ concludes that he is able to obtain part time employment 
within his permanent work restrictions, and, in fact, has held at least three jobs 
that he has disclosed, employment he maintained from his MMI date in 2009 
through February 2012, recently voluntarily terminating his most recent job with *I 
on February 11, 2012. 
 
 3. The evidence presented at hearing established that, in 2007, at the 
time the Claimant was initially placed at MMI, Claimant’s authorized treating 
physician, Dr. Olsen, assessed Claimant the following permanent restrictions:  no 
lifting more than 10 pounds, no repetitive lifting more than 5 pounds, and no 
pushing or pulling or carrying more than 10 pounds.  The DIME physician 
evaluated Claimant, Dr. Lichtenberg assessed the Claimant sedentary duty, and 
Dr. Nordin, on February 23, 2010, likewise opined the Claimant was limited to 
sedentary work duties and needed to be able to change positions and stretch 
every 20 minutes, as needed.  Claimant was ultimately placed at MMI effective 
April 8, 2009.   
 
 4. The evidence further established that following Claimant’s 
placement at MMI, Claimant obtained employment with *G, working part time as 
a security guard.  He began this employment on January 1, 2010, and worked for 
that employer until May 5, 2010, and worked security at a *F facility.  
Nevertheless, Claimant testified that he had no problems performing that job and 
left that employment, commencing employment with *H on May 21, 2010.  Again, 
he worked part time as a security guard, and remained in that position thru 
December 12, 2010, when he again quit this employment, although Claimant 
testified this position lasted considerably longer.  Claimant testified that he left 
this employment due to his receipt of SSDI benefits, however, in fact, he began 
receiving said benefits in 2008 prior to his placement at MMI.   
 
 5. Thereafter, the evidence established that Claimant applied for a job 
with *I , and was hired on April 7, 2011.  Once again, he worked as a part time 
security guard, and held this position until he voluntarily resigned on February 19, 
2012.   
 
 6. At the hearing, Claimant testified that he is unable to obtain 
employment, and produced a list of jobs where he had looked for work 
unsuccessfully.  Nearly all of these employment inquiries, either in person or on-
line, occurred while he was employed with *G, *H, or *I , as he was employed 
essentially from January 1, 2010 thru December 12, 2010 and again from April 7, 
2011 thru February 19, 2012.  Claimant testified that he was not able to earn 
more than $1,000 per month from any employment in order to be eligible to 
receive his SSDI benefits without any reduction.  The ALJ finds that Claimant’s 
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receipt of SSDI benefits coupled with his employment from January 1, 2010 thru 
February 19, 2012 makes his “job search” he testified to during this time not 
supportive of any claim for PTD. 
 
 7. The most telling issue is the fact that Claimant failed to disclose his 
employment with his employers following his placement at MMI to either his 
counsel, his vocational expert, or Respondents’ vocational expert.  Claimant 
offered no credible or persuasive explanation for this  omission. 
 
 8. The overwhelming medical evidence supports the fact that 
Claimant is, and likely has been since 2007, limited to the sedentary work 
category, and that permanent work restriction assessment has not changed. 
 
 9. With respect to the vocational opportunities Claimant has the 
physical ability to pursue, Mr. Shanahan found numerous positions as detailed in 
his report with job duties that fall within the Claimant’s permanent work 
restrictions, none of which the Claimant applied for either during his post-MMI 
employment or subsequent to February 19, 2012.  Mr. Shanahan testified that 
the jobs Claimant held in 2010, 2011 and 2012 were actually more in the lighter 
duty work category.   
 
 10. The ALJ finds that the very fact that the Claimant was successfully 
employed as a part time security guard for nearly two years following his MMI 
date demonstrates that he is able to obtain gainful employment and earn a wage 
within his permanent sedentary work category, and further supports that he will 
again obtain part time employment.  
 
 11. Based on all of the foregoing, the ALJ finds and concludes that the 
Claimant failed to sustain his burden of proof to establish that he is unable to 
earn wages.  In this matter, the medical records and the employment records 
support the conclusion that Claimant is not PTD.  Further, the vocational report 
and the testimony of Respondent’s vocational expert, Mr. Tim Shanahan, were 
found to be more credible and persuasive than the testimony of Claimant’s 
vocational expert, Ms. Doris Shriver.  Claimant’s credibility was diminished by his 
failure to accurately report his employment history to Respondent’s vocational 
expert 
 
 12. With regard to disfigurement, the ALJ concludes that Claimant has 
sustained a serious permanent disfigurement to areas of his body normally 
exposed to public view, which entitles Claimant to additional compensation.  The 
ALJ awards the sum of $4,000 in disfigurement benefits, based on the ALJ’s 
determination of the size, color and location of his permanent scar. 

ORDER 

 It is therefore ordered that: 
  
 1. Claimant’s request for PTD is hereby denied and dismissed.  
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 2. Insurer shall pay Claimant $4,000.00 for his disfigurement.  Section 
8-42-108, C.R.S.  Insurer shall be given credit for any amount previously paid for 
disfigurement in connection with this claim. 
 
 3. All issues not expressly decided herein are reserved to the parties 
for future determination. 
 
 4. Insurer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 
 
 All matters not determined herein are reserved for future determination. 
 
 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __September 18, 2012_______ 

Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-727-01 

ISSUES 

 Claimant alleges that he was injured in a compensable accident on 
December 24, 2010.  The issues for determination are compensability and 
medical benefits. 

FINDINGS OF FACT 

1. Claimant had a pre-existing knee condition.  On January 5, 2009, 
Claimant sought treatment at Kaiser.  He complained that his knees hurt, right 
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worse than left, since a car accident in 2001 after which rods were inserted into 
his left femur and left humerus. The diagnosis was peroneal neuropathy and 
knee joint pain.  On February 17, 2010, Claimant complained of back pain off and 
on since 2001.  Claimant requested pain medication and received Vicodin.  

2. On December 24, 2010, Claimant was employed stocking shelves 
for Employer.  Claimant testified that he took a pack of Gatorade from a pallet on 
his left side, turned, and placed the Gatorade on a low shelf.  Claimant testified 
that as he did so he felt a sharp pain in his back.  Claimant testified that the 
packs of Gatorade weighted 10 – 15 lbs each. (At a later exam by Dr. Cebrian, 
Claimant stated there were two 8 ounce bottles per pack). Claimant tried to 
shake off the pain. He finished his shift. He did not report the incident that day.  

3. Claimant was off on December 25 and 26, 2010.  Claimant returned 
to work on December 27, 2010 and reported the December 24 incident.  
Claimant was referred to Concentra for medical care.  

4. Claimant sought and received medical care at Concentra.  On 
December 27, 2010, he gave a history consistent with his testimony. Claimant 
told C. Duggan, FNP, that he acquired some morphine from another and took it 
for the pain.  Claimant complained of pain in the right side of his back. The 
assessment was lumbar and thoracic strain.  Claimant was prescribed ibuprofen 
and cyclobenzapine (a muscle relaxant), and given work restrictions.  

5. On January 4, 2011, Claimant reported to C. Duggan that his pain 
was 10/10.  He reported that the only thing that had helped him was the 
morphine.  Claimant was in no apparent distress.  The assessment was elbow 
pain, lumbar radiculopathy, and lumbar strain. Claimant was prescribed tramadol 
(an opiate agonist), naproxen, and  
tizanidine (a muscle relaxant). 

6. On January 25, 2011, Claimant reported to C. Duggan that his pain 
in his low back and right flank was 3-4 out of 10.  Claimant was in no apparent 
distress.  The assessment was lumbar and thoracic strain. His prescriptions were 
refilled.  

7. On February 8, 2011, C. Duggan again examined Claimant.  
Claimant was in no apparent distress.  The assessment was unchanged. The 
prescriptions were refilled.  Claimant was referred to physical therapy.  

8. On February 16, 2011, Kathryn G. Bird, D.O., at Concentra, 
examined Claimant.  Claimant reported his pain was 7/10.  Dr. Bird noted 
tenderness of the lumbar region diffusely and on the right side of the thoracic 
paravertebral musculature, with mildly decreased rang of motion.  The 
assessment was unchanged.  Claimant was referred for chiropractic care.  

9. Richard Mobus, D.C., examined Claimant on February 21, 2011.  
Dr. Mobus noted a history of an exertional low back strain in 2007 and a motor 
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vehicle accident in 2001.  Claimant chief complaint was right lower thoracic pain, 
a constant mild ache with occasional sharp catching pain that was brief, 
localized, and self-resolving.  Claimant rated his right lower thoracic pain at 3/10. 
Dr. Mobus provided chiropractic treatments on February 21, and 24, 2011,  

10. On February 28, 2011, C. Duggan again examined Claimant.  
Claimant reported pain of 2/10.  The examination showed no abnormalities, no 
pain to palpation, and no crepitus.  The assessment was the same. No additional 
medications were needed. 

11. On March 14, 2011, C. Duggan again examined Claimant.  
Claimant reported some pain with lifting and bending.  Exam showed no 
abnormalities.  He was released to perform regular activity.  The prescriptions for 
ibuprofen and tramadol were renewed.  

12. On April 8, 2011, C. Duggan again examined Claimant.  Claimant 
was doing well with minimal pain.  Gross exam showed no abnormalities of the 
back.  The assessment was lumbar strain.  C. Duggan stated Claimant was at 
MMI, with no impairment and no restrictions.  Maintenance medications were 
tramadol and ibuprofen.  

13. Claimant returned to Kaiser for treatment.  On July 28, 2011, 
Claimant stated that in the previous two months his back and right leg symptoms 
returned.  The diagnosis was lumbar radiculopathy and chronic pain syndrome.  
On December 22, 2011, the assessment was low back pain with some radicular 
symptoms.  An MRI was recommended. An MRI was taken on February 11, 
2012, and reviewed on February 22, 2012.  Dr. Youngblood reviewed the MRI 
and noted L4-5 nerve root impingement.  Dr. Stasik performed a lumbar epidural 
steroid injection on February 27, 2012.  On April 4, 2012 Dr. Youngblood referred 
Claimant for physical therapy and to a neurosurgeon.  H. Stephenitch, PA, 
examined Claimant on April 12, 2012.  She noted that Claimant had lumbar disk 
degeneration and lumbar radiculopathy.  “At this point, we are not real optimistic 
that surgery would help him, particularly since his symptoms are much worse off 
to the right and the MRI really does not show any right-sided nerve root 
compression.”  

14. Carlos Cebrian, M.D, examined Claimant on August 8, 2012, upon 
the request of Insurer.  Claimant complained on lumbar spine pain, right leg pain, 
and right leg tingling and numbness.  Dr. Cebrian examined Claimant, obtained a 
history, and reviewed the medical records.  Dr. Cebrian concluded that Claimant 
does not require any further treatment for the December 24, 2010 claim.   

15. Dr. Cebrian testified that hearing that Claimant has experienced 
back pain off and on since his 2001 injury and has sought prescriptions for that 
pain. He noted that Claimant’s pain complaints do not correlate with the findings 
on the MRI, and that Claimant’s subjective complaints are out of proportion to the 
objective findings. Dr. Cebrian testified that Claimant did not suffer an injury from 
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the incident at work in December 2010, and that the incident did not aggravate or 
accelerate Claimant’s pre-existing condition.   

16. The opinions of Dr. Cebrian are credible and persuasive.  Claimant 
did not sustain an injury as a result of lifting cases of Gatorade at work on 
December 24, 2010.  

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A workers’ compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  The ALJ’s factual findings concern only 
evidence and inferences found to be dispositive of the issues involved. The ALJ 
need not address every piece of evidence or every inference that might lead to 
conflicting conclusions.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P. 3d 385 (Colo. App. 2000). 

“Claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer, and a workers’ 
compensation case shall be decided on its merits.”  Qual-Med, Inc. v. Industrial 
Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998) (“Claimant has the 
burden of proving an entitlement to benefits by a preponderance of the 
evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) 
(“The burden is on the claimant to prove his entitlement to benefits by a 
preponderance of the evidence.”).  Proof by a preponderance of the evidence 
requires a claimant to establish that the existence of a contested fact is more 
probable than its nonexistence.  Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 (ICAO, March 20, 2002). 

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   

A compensable injury is one that arises out of and in the course of 
employment.  Section 8-41-301 (1) (b), C.R.S.  A compensable industrial 
accident is one that results in an injury requiring medical treatment or causing 
disability. H & H Warehouse v. Vicory, 805 P.2d 1167, 1169 (Colo. App. 1990).   
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 Claimant has failed to establish by a preponderance of the evidence that 
he sustained an injury on December 24, 2010, when lifting Gatorade at work.  
The claim is not compensable.   

ORDER 

 It is therefore ordered that the claim is denied and dismissed.  

If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You 
may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 
 

DATED:  September 18, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-859-334-01  
  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the 

Respondents have overcome the Division Independent Medical Examination 
(DIME) of Lynn Parry, M.D., regarding the degree of permanent medical 
impairment.  There is no dispute regarding maximum medical improvement, 
November 21, 2011. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
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 1. The Claimant’s average weekly wage (AWW) is $306.30, which 
yields a weekly temporary total disability (TTD) benefit rate of 204.21.  The 
Claimant is owed $138.02 as an underpayment of TTD benefits.   

 2. The Claimant was employed by the Employer herein to perform 
cleaning activities. 

 3. The Claimant was involved in an admitted work related injury to her 
back on June 17, 2011, and she underwent medical treatment for her injuries. 

 4. The  parties stipulated, and the ALJ finds, that the Claimant 
reached MMI on November 21, 2011. 

 5. The Claimant requested a DIME.  Dr. Parry was designated as the 
DIME physician.  She performed an evaluation of the Claimant and  issued a 
report dated April 18, 2012. 

 6. Dr. Parry, M.D. was of the opinion that the Claimant had an 
impairment of 15% whole person, with not apportionment.  The Respondents 
sought to overcome the opinions of Dr. Lynn Parry regarding the whole person 
impairment rating and MMI.  The MMI issue became moot by virtue of the parties’ 
stipulation.  

 7. The Respondents’ Independent Medical Examination ( IME) report 
was prepared by Stephen Lindenbaum, M.D. , and it was dated July 30, 2012.  
In that report, Dr. Lindenbaum gave no range of motion impairment based on his 
examination of the Claimant because she had a good range of motion on the 
date of the examination.  Dr. Lindenbaum gave the Claimant a whole person 
rating of 5%.  Dr. Lindenbaum maintains a difference of opinion with Dr. Parry’s 
rating which does not rise to the level of making it highly probable, unmistakable 
and free from serious and substantial doubt that Dr. Parry’s rating was in error. 

 8. The Claimant’s IME report was prepared by Edwin M. Healey, 
M.D., and dated June 5, 2012.  In that report, Dr. Healey rated the Claimant at 
13% whole person, based on the AMA Guides to the Evaluation of Permanent 
Impairment, 3rd Ed., Rev. 

 9. Although Dr. Lindenbaum and Dr. Healy gave the Claimant different 
ratings, Dr. Healey was of the opinion that Dr. Parry made no errors in giving the 
Claimant a 15% impairment rating. 

 10. Although Dr. Lindenbaum’s impairment rating differed markedly 
from that of Dr. Parry, Dr. Lindenbaum has expressed no opinion that Dr. Parry 
erred in the assignment of the Claimant’s impairment rating.    

 11. The ALJ finds that the opinion of Dr. Healey is credible and 
persuasive.  According to Dr. Healey, a claimant’s range of motion can vary from 
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one date to another and can also vary between one physician’s method of 
measurement and another physician’s method of measurement.  Although  range 
of motion measurements may vary from one date to another, such differences 
alone are not enough to overcome the range of motion and the impairment rating 
of a DIME.   

Ultimate Finding 
 
 12. The Respondents have failed to prove, by clear and convincing 
evidence that Dr. Parry’s DIME rating of 15% whole person was in error.  
Therefore, the Respondents failed to overcome the DIME rating. 
 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
 a. Sections 8-42-107(8) (b) (III) and (c), C.R.S., provide that the 
finding of a DIME selected through the Division of Workers' Compensation shall 
only be overcome by clear and convincing evidence.  A DIME physician's 
findings of MMI, causation, and impairment are binding on the parties unless 
overcome by “clear and convincing evidence.” §8-42-107(8) (b) (III); Peregoy v. 
Indus. Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 2004).  As found, 
DIME Dr. Parry’s rating has not been overcome by clear and convincing 
evidence. 

 b. Clear and convincing evidence is that quantum of evidence that 
makes it highly probable, unmistakable and free from serious or substantial doubt 
that facts are either so or not so., and the party challenging the DIME physician's 
finding must produce evidence showing it highly probable, unmistakable and free 
from serious and substantial doubt that the DIME physician is incorrect. Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). A fact or 
proposition has been proven by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious 
or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra.  A mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician. Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 [Indus. Claim Appeals Office 
((ICAO), July 19, 2004]; see also Shultz v. Anheuser Busch, Inc., W.C. No. 4-
380-560 (ICAO, Nov. 17, 2000). 

 c. The enhanced burden of proof reflects an underlying assumption 
that the physician selected by an independent and unbiased tribunal will provide 
a more reliable medical opinion.  Qual-Med v. Indus. Claim Appeals Office, 961 
P.2d 590 (Colo. App. 1998). Since the DIME physician is required to identify and 
evaluate all losses and restrictions which result from the industrial injury as part 
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of the diagnostic assessment process, the DIME physician's opinion regarding 
causation of those losses and restrictions is subject to the same enhanced 
burden of proof. Id. 

 d. The DIME opinion, however, is not entitled to presumptive weight 
regarding whether a specific treatment is reasonable and necessary to cure and 
relieve the effects of the industrial injury. Instead, the determination of whether a 
claimant is entitled to surgery is decided based on the preponderance of the 
evidence. Moore v. American Furniture Warehouse, W.C. No. 4-665-024 (ICAO, 
June 27, 2007), Jones v. Estes Express Lines, W.C. No. 4-651-648 (ICAO, April 
25, 2008). 

  
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents failed to overcome the Division Independent 
Medical Examination opinion of Lynn Parry, M.D.  Therefore, the Respondents 
shall pay the Claimant permanent partial disability benefits based on 15% whole 
person. 
 
 B. Pursuant to the Final Admission of Liability, dated December 1, 
2011, Respondents shall pay post-maximum medical improvement maintenance 
medical benefits, as prescribed by the authorized treating physician, subject to 
the Division of Workers Compensation Medical Fee Schedule. 
 
 DATED this______day of September 2012 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-740-818-02 

ISSUES 

 Claimant raised the issue of average weekly wage in the calculation of 
permanent total disability benefits. Respondents raised the affirmative defense of 
waiver and request attorney fees for setting an unripe issue for hearing.  

FINDINGS OF FACT 

1. Claimant sustained this compensable injury on August 15, 2007.  
Claimant reached maximum medical improvement on February 19, 2008.  
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2. Insurer filed a Final Admission of Liability on March 20, 2008.  The 
admission stated that the average weekly wage is $350.70.  Insurer admitted 
liability for temporary total and permanent partial disability benefits.  

3. Claimant’s health insurance coverage with Employer was 
terminated on February 29, 2008.  Both Claimant and Employer knew or should 
have known that Claimant’s insurance coverage was terminated.  

4. A COBRA letter was mailed to Claimant on April 11, 2008.  The 
letter stated that the cost of continuing health insurance coverage was $636.00.  
Claimant did not realize the significance of the letter.  Claimant’s counsel did not 
receive a copy of the letter for more than three years.  None of the calculations of 
average weekly wage included the cost of continuing the health insurance 
coverage.  

5. A hearing was held on February 4, 2009, before Barbara S. Henk, 
ALJ. Average weekly wage was not an issue. The parties reserved the issue of 
the amount of the Social Security offset.  In her order of May 14, 2009, Judge 
Henk awarded Claimant permanent total disability benefits at the rate of $233.80 
per week “subject to a Social Security retirement benefits offset permitted by 
Section 8-42-103(1)(c)(II)(A), C.R.S.”  The order further provided “all matters not 
determined herein are reserved for future determination.”  

6. Insurer filed a Final Admission of Liability on June 16, 2009.  
Insurer stated that the average weekly wage was $350.70. Insurer admitted 
liability for permanent total disability benefits subject to a Social Security offset. 
The Final Admission of Liability did not give the permanent total disability benefit 
rate.  

7. Claimant requested a lump sum payment on June 26, 2009.   

8. Insurer filed a Final Admission of Liability on July 15, 2009.  The FA 
stated that the average weekly wage was $350.70.  Insurer admitted liability for 
permanent total disability benefits from February 19, 2008 to May 30, 2008 at the 
rate of $237.11 per week, and from July 15, 2008 at the rate of $19.75 per week.  

9. Insurer filed a Petition to Reopen on July 16, 2009 for error or 
mistake. At the same time, Insurer filed an Application for Hearing and Notice to 
Set.  The issue was “correct calculation of Respondents’ offset for Claimant’s 
Social Security Disability benefits.” Claimant filed a Response to Application for 
Hearing on July 24, 2009.  The Response did not endorse any other issue. 
Average weekly wage was not specifically endorsed as an issue. The matter was 
set for hearing on November 12, 2008.  

10. Insurer filed a Lump Sum Calculation and Proof of Payment on 
August 21, 2009.   
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11. On August 24, 2009, the parties, by counsel, submitted a Stipulated 
Motion Regarding Social Security Offset Amount. The parties agreed that the 
initial award for Social Security benefits was $706.00 per month, which entitles 
Respondents to an offset of $81.46 per week. The parties agreed that 
Respondents are entitled to an overpayment in the amount of $6,353.88 for 
benefits paid through August 16, 2009, and that Respondents may reduce 
Claimant’s weekly benefits to zero until any overpayment is paid in full.  
Determination of the amount of the overpayment necessarily involved a 
calculation of the average weekly wage. The stipulation did not meet the 
requirements to be a settlement under Section 8-43-204 or Rule 7.2, WCRP.  
ALJ Broniak approved the Stipulation on August 26, 2009.   

12. Insurer filed a Final Admission of Liability on September 11, 2009.  
The FA stated the average weekly wage was $350.70.  The FA noted that 
Insurer was taking an Social Security offset of $6.353.88 through 8/16/09 per the 
Stipulation.  

13. Respondents filed an Unopposed Motion to Withdraw Application 
for Hearing on September 15, 2009.  The November 12, 2009 hearing was 
vacated.   

14. The parties submitted a Stipulated Motion regarding payment of 
Lump Sum to Claimant on October 21, 2009.  The Motion noted that the 
September 11, 2009 Amended Final Admission of Liability had been rejected 
because it did not show the correct lump sum of $60,000.00. The parties 
stipulated that Claimant was entitled to a lump sum payment of $55,117.24 after 
consideration of the amounts previously paid in permanent partial disability 
benefits. Pre-Hearing ALJ DeMarino approved the stipulation on October 22, 
2009.  

15. Claimant’s attorney received a copy of the COBRA letter and, on 
January 24, 2012, mailed a copy to Respondents’ counsel.  There is no evidence 
that either counsel was aware that Claimant had received health insurance 
benefits from Employer prior to this.  

16. Claimant filed an Application for Hearing on May 18, 2012.  The 
issue was average weekly wage: improper calculation of a fringe benefit.  The 
Application refers to the COBRA letter and requests that an adjustment be made 
in the disability benefit rate.  

CONCLUSIONS OF LAW 

 The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
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evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201,C.R.S. 

 Temporary total disability and permanent total disability benefits are based 
on the average weekly wage of the injured worker.  Sections 8-42-105 and 8-42-
111, C.R.S. Wages includes the costs of continuing the employer’s group heath 
insurance plan, and upon termination of the continuation, the employee’s cost of 
conversion to a similar or lesser insurance plan.  Section 8-40-201(19)(b), C.R.S. 
Claimant has shown that the cost to continue Employer’s group insurance plan 
was $636.00 per month ($146.77 per week). This amount has not been included 
in any calculation of her average weekly wage.  

 Respondents raise several defenses to a recalculation of the average 
weekly wage:  

Claimant’s Claim is Closed by Operation of Law:  

 Claimant failed to file any objection to the September 11, 2009 Final 
Admission of Liability.  The claim is closed as to the issues admitted in the Final 
Admission. Section 8-43-203(2)(b)(II)(A), C.R.S.  The Final Admission contains 
an admission as to the average weekly wage and the temporary total and 
permanent total disability rates.  The issue of average weekly wage was closed 
by the Final Admission of Liability.  The issue may only be reopened under 
Section 8-43-303, C.R.S.  Section 8-43-203(2)(d), C.R.S. Under Section 8-43-
303, a claim may be reopened based upon an error or mistake.  

 Respondents’ argue that there is no jurisdiction to reopen because 
Claimant has not filed a petition to reopen as required by Rule 7-3, WCRP.  
However, that rule does not present a jurisdictional barrier to reopening a closed 
claim. Gardner v. Noreen Enterprises LLC, W.C. No. 4-756-007-03 (ICAO, 
6/29/2012). 

 Claimant has the burden of proof in seeking to reopen a claim. Berg v. 
Industrial Claim Appeals Office, 128 P.3d 270, 272 (Colo. App. 2005). The 
reopening authority is permissive, and whether to reopen a prior award when the 
statutory criteria have been met is left to the sound discretion of the ALJ. Renz v. 
Larimer County Sch. Dist. Poudre R-1, 924 P.2d 1177 (Colo. App. 1996). In 
determining whether to reopen a claim based on error or mistake, the ALJ must 
determine whether an error mistake was made, and if so, whether it is the type of 
error or mistake which justifies reopening. Travelers Ins. Co. v. Industrial 
Comm'n, 646 P.2d 399, 400 (Colo. App. 1981); Loucks v. Superior Tress and 
Components of Eaton, Inc., W.C. No. 4-625-712 (ICAO, 2008).  
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 It is found and concluded that the average weekly wage admitted was an 
error or mistake. The error or mistake was mutual. It is also found and concluded 
that the error or mistake is the type that justifies a reopening.  The claim is 
reopened for the proper calculation of average weekly wage and permanent total 
disability benefits based on the correct average weekly wage.  

Claimant Waived any Right to Object to the Calculation of Average Weekly 
Wage:  

 Respondents argue that Claimant has waived any right to object to the 
calculation of average weekly wage and benefits by her failure to object to the 
Final Admissions of Liability and by the stipulations she entered into.   

 Waiver is the intentional relinquishment of a known right. Waiver may be 
express, as when a party states its intent to abandon an existing right, or implied, 
as when a party engages in conduct which manifests an intent to relinquish the 
right or acts inconsistently with its assertion. Burlington Northern R. Co. v. Stone 
Container Corp. 934 P.2d 902 (Colo. App. 1997). To constitute an implied waiver, 
the conduct must be free from ambiguity and clearly manifest the intent not to 
assert the benefit. Department of Health v. Donahue, 690 P.2d 243 (Colo. 1984); 
Barnett v. Wal-Mart Stores, Inc., W.C. 4-769-486 (ICAO, 2010). 

 The assertion as to what the average weekly wage was on Final 
Admissions of Liability was not the result of any dispute or compromise between 
the parties.  The stipulations assumed the admitted average weekly wage, and 
were not the result of any dispute or compromise as to what was the average 
weekly wage.   

 Claimant knew of the COBRA letter, but did not understand its 
significance.  There is no evidence that Claimant told her attorney of the 
existence of the COBRA letter.  Likewise, Employer would have known that it 
paid for health insurance benefits to Claimant, and that those benefits were 
discontinued.  There is no evidence that Employer shared this information with 
Insurer or its counsel.  

 Respondents have failed to show that Claimant intentionally relinquished a 
known right.  Respondents failed to show that the acts of Claimant in failing to 
object to the Final Admissions of Liability, by not raising the issue prior to 
previous hearings and  by entering into the stipulations, were free from ambiguity 
and clearly manifested the intent no to assert the benefit.  Claimant has not 
waived her right to have the average weekly wage correctly determined.  

Conclusions:  

 Respondents have failed to meet their burden to show that Claimant has 
waived her right to have her average weekly wage determined.  Claimant has 
established by a preponderance of the evidence that the issue of average weekly 
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wage should be reopened, and her permanent total disability rate should be 
correctly determined.  

 Claimant has established by a preponderance of the evidence that her 
average weekly wage after February 28, 2008 shall include the replacement cost 
of her health insurance.  Her average weekly wage is increased from $350.70 to 
$497.47. Insurer is liable for permanent total disability benefits for the periods 
admitted after February 28, 2008 based on an average weekly wage of $497.47. 
Insurer may reduce permanent total disability benefits based on the Social 
Security benefit Claimant receives.  Insurer may offset any previous overpayment 
of benefits.  Insurer is liable for interest at the rate of eight percent per annum on 
any benefits not paid when due.  Section 8-43-401, C.R.S. 

 There is no jurisdictional impediment to determination of average weekly 
wage.  Claimant did not set an issue for hearing that was not ripe.  Claimant is 
not liable for attorney fees.  Section 8-43-211(2)(d), C.R.S. 

ORDER 

 It is therefore ordered that: 

1. Insurer shall pay Claimant permanent total disability benefits for 
periods after February 28, 2008 based on an average weekly wage of 
$497.47. 

2. Respondents’ request for attorney fees is denied.  

3. All matters not previously determined and not determined herein are 
reserved for future determination. 

DATED:  September 20, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-872-855-02 

ISSUES 

 1.  Whether the Claimant has established by a preponderance of the 
evidence that he suffered a compensable low back injury in January of 2009, or 
possibly July of 2011, which was first reported to the Employer on November 30, 
2011. 
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 2. If the Claimant’s claim is compensable, whether the Claimant 
proved that medical treatments he requests are authorized, causally related and 
reasonably necessary to cure and relieve the effects of his injury, including, but 
not limited to, back surgery performed on February 21, 2012 by Dr. Douglas 
Beard. 

FINDINGS OF FACT 

 1. The Claimant, is a 35 year-old man.  He was employed full time by 
the Respondent since 1998.  He started working in the warehouse and went 
through a program to become a truck driver.  After 2 ½ years, the Claimant 
became a truck driver.  The truck driver position is physically demanding and a 
typical day can involve approximately 20 deliveries, walking approximately 5-10 
miles, moving about 16,000 lbs of product each day.  The Claimant testified 
credibly that at the end of each day his back, legs and arms would hurt.   

 2. Claimant testified that in January of 2009, he suffered a fall while 
delivering product for Respondent to a *Z store due to icy conditions.  The 
Claimant’s fall was witnessed by his supervising driver,  *J.  Mr. *J also testified 
that he witnessed the Claimant’s fall.  The Claimant spoke with *Z employees 
regarding using salt when icy conditions are present, but did not report this fall to 
his employer due to his belief that he did not have a serious fall or injury.  At the 
time of the fall, the Claimant did not seek medical attention.  The Claimant 
testified that he was sore after the fall but also that he was often sore after a 
day’s work and thought the fall was minor.  The Claimant did not report to his 
Employer that this fall even occurred until November 30, 2011. 

 3. Both the Claimant and Mr. *J testified that falls and minor injuries 
were common due to the nature of the work.  Mr. *J and the Claimant both 
testified that Respondent Employer would not pay a safety bonus to employees if 
injuries were reported.  The Respondent’s Human Relations Manager testified 
that if an employee reported an injury and it was found to be preventable or 
“chargeable,” then the employee would not be eligible for a safety bonus.  
However, if the employee appealed and the investigation determined that the 
injury was not “chargeable,” then the employee would receive the safety bonus. 

  4. In July 2011, Claimant started to experience back pain which 
increased in intensity over the next few months, along with numbness and 
tingling in his right leg.  Claimant had no history of back problems, other than a 
sciatic nerve problem in 2005 which completely resolved within one week after 
his physician told him not to carry his overly large wallet in his back pocket.  The 
Claimant also had a snowmobile injury in 2007 when he broke his shoulder.  The 
Claimant’s family had no history of back problems other than a grandfather who 
broke his back in a fall from a ladder.   

  5. Claimant first sought medical treatment with Scott Family 
Chiropractic in November 2011 for the back problem that began to manifest itself 
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in July of 2011 (Claimant’s Exhibit 5).  On November 8, 2011, the Claimant saw 
Dr. Scott complaining of “severe lower back pain that radiates into right anterior 
thigh to knee, leg and ankle.  Patient notes ongoing since July 2011. Cause is 
really unknown. Patient drives a truck delivering food to stores.  Patient notes 
pain as dull, achy to severe burning at times.  Patient gets relief with lying down 
or sitting. Patient notes history of ‘sciatic’ pain in 2005 in same lower extremity” 
(Respondent’s Exhibit Q, p. 97).  On November 10, 2011, the Claimant saw Dr. 
Scott for a follow-up evaluation and Dr. Scott examined X-Rays of Claimants 
spine and discussed his finding with Claimant, noting “13mm spondylolisthesis.” 
Dr. Scott recommended a short course of acupuncture and chiropractic with 
possible orthopedic evaluation (Respondent’s Exhibit Q, p. 101).  As of 
November 15, 2011, there was “no change in clinical scenario.  We discussed 
one more session of acupuncture and chiro.  If no improvement then orthopedic 
consult with Dr. Benz” (Respondent’s Exhibit Q, p. 103).  On November 17, 2011, 
the Claimant reported a “15% improvement. Patient notes feeling good with 
correction. Work is slowing down healing. Patient is referred to PT and to 
continue with acupuncture” (Respondent’s Exhibit Q, p. 106). 

 6. The Claimant’s initial report of injury to the Employer is somewhat 
confusing in terms of how the facts related to the alleged injury came out (see 
paragraph below).  However, essentially, the Claimant testified that because he 
could not recall any other incident or event that he believed could have caused 
the back problem, the Claimant attributed his current symptoms to his fall in 
January of 2009 and he believed they likely originated from that fall.  The 
Claimant reported the injury to Respondent Employer on November 30, 2011 and 
signed documents presented to him by his dispatcher (Claimant’s Exhibit 14, 
Respondent’s Exhibit K).  

 7. On November 30, 2011, at the time the reporting forms were being 
completed, the Claimant testified that he was in excruciating pain, that he signed 
the documents presented to him without reading them, and that Respondent told 
him that he could go to Care Plus, Longmont United Hospital, or a third provider 
for care.  The dispatcher who works for the Employer testified that the Claimant 
told her that his back was hurting and it was broken and he had been seeing a 
chiropractor for his back.  The dispatcher testified that the Claimant was leaning 
on a counter, in obvious pain, and he told her that he wanted to fill out an 
accident report, which they did (see Claimant’s Exhibits 13 & 14 and 
Respondent’s Exhibit K).  When the Claimant and the dispatcher were 
completing the accident/investigation forms, the Claimant gave a date of injury of 
July 2011.  Later while working on another section of the forms, the Claimant was 
asked to provide a statement of how the injury occurred and he told the 
dispatcher that he fell on ice at a *Z parking lot.  The dispatcher inquired how the 
Claimant fell on ice in July since that did not make sense.  The Claimant then told 
his dispatcher that it happened when he was working with Herb *J.  The 
dispatcher then questioned him further because Mr. *J had not worked for the 
company for a couple of years.  The Claimant further responded that he believed 
the original injury went back a couple of years to an incident when he was driving 
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with Herb *J and he fell while making a delivery at a *Z store.   

 8. After being given a choice of going to Workwell Occupational 
Medicine, CarePlus and Longmont United Hospital, the Claimant stated that he 
did not like Dr. McKenna and so he chose to go to Longmont United hospital.  
After further discussion, the Claimant advised that he could drive himself to the 
hospital and then he went to Longmont United Hospital for care after completing 
report of injury forms.   

  9. At Longmont United Hospital, the Claimant reported that he had 
ongoing low back pain since July.  The Claimant also reported a fall 2 years prior 
with mild back pain at that time for which the Claimant did not seek medical care.  
The Claimant described the current pain symptoms as “a dull ache to the right 
LBP but radiates with sharp shooting pains and paresthesias intermittently.”  The 
onset of symptoms was described as gradual, 5 months prior to the hospital visit.  
The Claimant was given prescription medication for pain and released 
(Claimant’s Exhibit 7).   

  10. On the next day, December 1, 2011, the Claimant met with *K the 
Human Resources manager per company policy.  The HR manager testified that 
the Claimant was in pain when she met with him and the Claimant told her that 
his back was broken and showed her x-ray images.  The Claimant advised her 
that the injury happened a couple of years ago when he slipped on ice while 
making a delivery.  The Claimant also told her that the neurosurgeon stated that 
the Claimant needed treatment right away.  Ms. *K advised the Claimant that he 
had to see a worker’s compensation doctor first.  Ms. *K directed Claimant to 
Care Plus Medical Center.  Ms. *K also provided the Claimant with paperwork for 
FMLA, short term disability information and the company policy for time off from 
work.   

 11. Claimant went to Care Plus Medical Center on December 1, 2011 
and was seen by Dr. Michael McKenna.  Dr. McKenna’s notes state that “the 
history is quite complicated” and reiterated the history provided by the Claimant 
that he started having pain in his back and into his right leg at the end of July 
2011 but that he thinks that the problem was caused about 2 years ago when he 
had a slip and fall at work that was stiff and sore at the time but ultimately 
resolved.  Until 5 months ago, the Claimant reported he was doing well but then 
the pain started and increased to the point that he had to seek treatment a month 
ago with a chiropractor.  The Claimant had no symptoms on the left side, only on 
the right side and bending and extension aggravated the pain.  The Claimant was 
released to return to work without restrictions and the plan was to schedule follow 
up and obtain records of treatment in the meantime.  A handwritten note 
indicates that later that day, the HR manager from the Employer called Dr. 
McKenna’s office to advise him that when the Claimant came back from 
delivering a load, he stated he was unable to do his job (Claimant’s Exhibit 8, 
Respondent’s Exhibit T, p. 116).  
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  12. The Claimant returned to see Dr. McKenna on December 2, 2011 
and reported that “the pain is to the point that he cannot do his regular duties.”  
The doctor also noted that it came to his attention that the Claimant was also 
seen at Longmont United Hospital on November 30, 2011.  The Claimant told Dr. 
McKenna that he did not know why he was seen there and that he was told to go 
there by people from his work.  Dr. McKenna requested an MRI (Claimant’s 
Exhibit 8, Respondent’s Exhibit T, p. 117).    

  13. The Claimant’s last day of work was December 8, 2011, when 
Respondent told him he could not work again until they determined if working 
would aggravate his injury.  Claimant completed an application for short term 
disability, which was denied on January 3, 2012 on the basis that: “Our file 
documentation indicates that your Disability was caused by or resulted from an 
occupational sickness or injury.”  However, the denial letter for the short term 
disability claim also notes that Claimant could resubmit his short term disability 
claim if the worker’s compensation claim is denied (Claimant’s Exhibit 17).  

  14. The Claimant returned to Care Plus Medical Center on December 
13, 2011.  Dr. McKenna states in his December 13, 2011 notes: I have been 
asked to comment in regard to whether these complaints are secondary to injury 
at work or “old private problem.” There is no way with 100% certainty that I could 
answer this question.  After talking to the patient two different times specifically 
discussing the issue, I cannot come up with any other injuries that the patient is 
admitting to that might be consistent with the low back symptomatology.  I am 
further recommending that if this is accepted under the work comp umbrella that 
the patient be evaluated by a back/spine specialist who can combine the physical 
examination as well as the MRI findings with the patient’s complaints (Claimant’s 
Exhibit 8, Respondent’s Exhibit T, p. 118).   

  15. Dr. McKenna referral to a back/spine specialist, was denied by 
Respondent.  Dr. McKenna first released the Claimant to full duty, but on 
December 5, 2011, the Claimant was put on restrictions.  Claimant’s next 
appointment with his authorized treating physician was scheduled for January 3, 
2012.   

  16. On January 3, 2012, Dr. McKenna’s office called the Claimant, 
canceled his appointment with Dr. McKenna, and told the Claimant they were not 
authorized to further treat him. On January 4, 2012 The Division of Workers’ 
Compensation sent a letter to the Claimant stating his employer or the insurance 
company has not stated a position with regard to liability and that he may 
proceed as if his claim was denied (Claimant’s Exhibit 18). 

  17. The adjuster for the insurance carrier in this case testified that she 
based Respondent’s denial of the claim initially due to a need for further 
investigation and later because she determined that no “accident” or injury 
occurred in July 2011.  The adjuster also relied upon Dr. McKenna’s response to 
her that he could not determined with 100% certainty whether the Claimant’s 
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“complaints are secondary to injury at work or “old private problem.”   

  18. The Claimant then returned to Scott Family Chiropractic, and Dr. 
Scott referred him to a surgeon, Dr. Douglas Beard.  Dr. Beard examined the 
Claimant and sent a written report to Dr. Scott on January 31, 2012.  Dr. Beard 
noted that the Claimant, 

has had a rather chronic and indolent history of low back pain.  He 
reports he has been always tolerant of these intermittent episodes 
of mild low back pain.  However, when it really seemed to have 
flared up and bothered him significantly, was July of 2011.  There 
was no particular inciting event or injury; however, he does have to 
load and unload his own trucks.  He was doing a moderate amount 
of lifting, though it is usually less than 50 pounds.  He has some 
prolonged driving activities to do.  Ever since that time, he has had 
continued difficulty with chronic low back pain, and fairly significant 
pain radiating to the right lower extremity.   

 Dr. Beard reviewed Claimant’s MRI and found segmental instability across 
the L4-5 motion segment with translation, and opined that the MRI “clearly 
demonstrates evidence of moderate to moderately severe neural foraminal 
stenosis, worse on the right than on the left, but present on both sides.” Dr. 
Beard informed Claimant that he did not believe that “anything other than surgery 
will afford him long term relief,” and noted that “as the disc itself becomes more 
degenerative because of the instability, the anterolisthesis will increase and he 
will develop a greater degree of spinal stenosis” (Claimant’s Exhibit 10, 
Respondent’s Exhibit V).     

  19. Claimant requested approval for the surgery recommended by Dr. 
Beard (Claimant’s Exhibit 22).  However, there is some dispute over whether the 
Claimant followed the proper procedures for preauthorization of surgery and 
whether or not adequate medical records were provided.   

  20. The Claimant then sought approval of the surgery through his 
health insurance.  On February 9, 2012, the Claimant’s health insurance 
determined that the surgery medically necessary and approved the procedure for 
the Claimant in accordance with the Claimant’s health care benefit plan 
(Claimant’s Exhibit 21).   

  21. Dr. Timothy O’Brien performed a medical record review of certain 
records from November 2011 through February 2012.  Dr. O’Brien notes that 
some of the records he received were not legible and some copies of diagnostic 
tests and imaging were not of a sufficient quality that they could be interpreted.  
Dr. O’Brien opined that the onset of the Claimant’s back pain in July 2011 is not 
causally related to his work as a truck driver and deliveryman, rather “his onset of 
symptomology is a manifestation of his preexisting underlying, longstanding 
spondylitic spondylolisthesis” and he found that no work injury occurred.  Dr. 
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O’Brien also opined that the Claimant was not a surgical candidate.  Dr. O’Brien 
stated that the Claimant’s current symptoms were the result of his deconditioned 
state and his smoking/use of nicotine (Claimant’s Exhibit 12; Respondent’s 
Exhibit W).   

  22. On February 21, 2012, Dr. Beard performed surgery on Claimant.  
Dr. Beard found Claimant had (1) L4-5 Spondylolytic spondylolisthesis, (2) L4-5 
and Bilateral L4 spondylolysis, (3) severe neural foraminal stenosis secondary to 
the first two diagnoses, and (4) bilateral, right greater than left, L4 radiculopathy.  
Dr. Beard states in his operative report that “once dissecting downward, we were 
readily able to identify that this was, indeed, the loose and hypermobile posterior 
element. Continued dissection down enabled identification and ultimately 
resection of the l4 lamina through the pars interarticularis defects.”  Dr. Beard 
then further describes the surgery, which consisted of a fusion and installation of 
hardware and morcellized autogenous bone, and wrapping Claimant’s spine with 
a fusion cage (Claimant’s Exhibit 11, Respondent’s Exhibit V).   

  23. The Claimant saw Dr. Beard for a post-surgical evaluation 
appointment on May 23, 2012.  The Claimant reported that he had no complaints 
and minimal low back symptoms with no leg symptoms whatsoever.  Dr. Beard 
informed the Claimant that his arthrodesis appears to be progressing quite well, 
but because his job required frequent lifting of 50 pound grocery boxes, he 
recommended returning to work in a “limited duty fashion.” The Claimant was 
given restrictions of no lifting greater than 25 lbs with limited bending or twisting 
or stooping (Claimant’s Exhibit 25).   

  24. Although the surgery appears to have been successful for the 
Claimant and it is found that the surgery was necessary and reasonable to 
relieve the Claimant of his symptoms of low back pain with pain radiating into his 
right leg, the Claimant did not present sufficient evidence to establish a relation to 
his work activities.  No doctor was able to opine that either a fall that the Claimant 
had in January of 2009 or the Claimant’s normal work duties caused the 
symptoms that Claimant testified started in July of 2011 which worsened quickly 
to the point that by January of 2012, the Claimant felt he had no option but to 
proceed with back surgery.  The most that any of the doctors reported was that 
the Claimant could not identify to them any other possible trigger for his back 
pain other than a fall he sustained in February of 2009.   

  25. The Claimant failed to meet his burden of establishing that an injury 
he sustained in the course and scope of his employment resulted in the 
symptoms that he testified began in July of 2011 for which he ultimately 
underwent surgery in February of 2012 to alleviate.   

CONCLUSIONS OF LAW 

Generally 
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The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. 
[Employer] Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001).  Even if other evidence in the record may have supported a 
contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 
Compensability 

 The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
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“arising out of” test is one of causation which requires that the injury have its 
origins in an employee’s work-related functions.  There is no presumption than 
an injury which occurs in the course of employment arises out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968).  The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  A causal connection may be established by circumstantial 
evidence and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

Compensable injuries involve an “injury” which requires medical treatment 
or causes disability.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990).  All results flowing proximately and naturally from an industrial injury are 
compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970). In order to prove causation, it is not necessary to establish that the 
industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  

 
Whether a compensable injury has been sustained is a question of fact to 

be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. Div. 5 2009).  The weight and credibility to be assigned expert 
testimony on the issue of causation is a matter within the discretion of the ALJ. 
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may 
resolve the conflict by crediting part or none of the testimony. Colorado Springs 
Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, supra.  

 
 The Claimant failed to establish a compensable injury in this case.  The 
Claimant first sought medical treatment in November of 2011 for pain symptoms 
that he testified began in July of 2011.  These pain symptoms became severe 
enough between July of 2011 and November of 2011 that the Claimant began to 
have difficulties in performing his job duties and he experienced heightened pain 
during activities of daily living.  In November of 2011 he started seeing Dr. Scott 
for acupuncture and chiropractic treatments.  The Claimant reported “severe 
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lower back pain that radiates into right anterior thigh to knee, leg and ankle.” He 
told Dr. Scott that the pain was ongoing since July 2011 but as of the first visit 
with Dr. Scott, the Claimant reported that the cause of the symptoms was really 
unknown. The Claimant did relate that he drives a truck delivering food to stores 
but he did not relate any specific incident at this time.  He received a short course 
of acupuncture and chiropractic treatments, but they did not resolve the pain and 
Dr. Scott was then recommending that the Claimant see an orthopedic specialist 
for a consultation. 

 On November 30, 2011, the Claimant initially reported an injury to the 
Employer and the way the facts came out during the report preparation is 
somewhat confusing. However, essentially, the Claimant testified that because 
he could not recall any other incident or event that he believed could have 
caused the back problem, the Claimant attributed his current symptoms to his fall 
in January of 2009 and he believed they likely originated from that fall.   

 From the Employer’s perspective, at the time the reporting forms were 
being completed, the Claimant gave a date of injury of July 2011.  Later while 
working on another section of the forms, the Claimant was asked to provide a 
statement of how the injury occurred and he told the dispatcher that he fell on ice 
at a *Z parking lot.  The dispatcher inquired how the Claimant fell on ice in July 
since that did not make sense.  The Claimant then told his dispatcher that it 
happened when he was working with Herb *J.  The dispatcher then questioned 
him further because Mr. *J had not worked for the company for a couple of years.  
The Claimant further responded that he believed the original injury went back a 
couple of years to an incident when he was driving with Herb *J and he fell while 
making a delivery at a *Z store.  So, eventually, the Claimant attributed his 
current symptoms being experienced in November of 2011 to a fall in January of 
2009 for which he sought no medical treatment at that time.   

 The Claimant then went to Longmont United Hospital for treatment and 
reported that he had ongoing low back pain since July.  The Claimant also 
reported a fall 2 years prior with mild back pain at that time for which the 
Claimant did not seek medical care. On the next day, December 1, 2011, the 
Claimant met with the Employer’s Human Resources manager.  The HR 
manager testified that the Claimant was in pain when she met with him and the 
Claimant told her that his back was broken and showed her x-ray images.  The 
Claimant advised her that the injury happened a couple of years ago when he 
slipped on ice while making a delivery.  The Claimant also told her that the 
neurosurgeon stated that the Claimant needed treatment right away.  The HR 
manager advised the Claimant that he had to see a worker’s compensation 
doctor first.   

 The Claimant then went to Care Plus Medical Center on December 1, 2011 
and was seen by Dr. Michael McKenna.  Dr. McKenna’s notes state that “the 
history is quite complicated” and reiterated the history provided by the Claimant 
that he started having pain in his back and into his right leg at the end of July 
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2011 but that he thinks that the problem was caused about 2 years ago when he 
had a slip and fall at work that was stiff and sore at the time but ultimately 
resolved.  Until 5 months ago, the Claimant reported he was doing well but then 
the pain started and increased to the point that he had to seek treatment a month 
ago with a chiropractor.  The Claimant had no symptoms on the left side, only on 
the right side and bending and extension aggravated the pain.  The Claimant 
returned to Care Plus Medical Center on December 13, 2011.  Dr. McKenna 
states in his December 13, 2011 notes: I have been asked to comment in regard 
to whether these complaints are secondary to injury at work or “old private 
problem.” There is no way with 100% certainty that I could answer this question.  
After talking to the patient two different times specifically discussing the issue, I 
cannot come up with any other injuries that the patient is admitting to that might 
be consistent with the low back symptomatology.   

 

 The Claimant then returned to Scott Family Chiropractic, and Dr. Scott 
referred him to a surgeon, Dr. Douglas Beard, who opined that the MRI “clearly 
demonstrates evidence of moderate to moderately severe neural foraminal 
stenosis, worse on the right than on the left, but present on both sides.” Dr. 
Beard informed Claimant that he did not believe that “anything other than surgery 
will afford him long term relief,” and noted that “as the disc itself becomes more 
degenerative because of the instability, the anterolisthesis will increase and he 
will develop a greater degree of spinal stenosis.”  The Claimant requested  

approval for the surgery recommended by Dr. Beard.  However, there is some 
dispute over whether the Claimant followed the proper procedures for 
preauthorization of surgery and whether or not adequate medical records were 
provided.  In any event, the procedure was not approved through the worker’s 
compensation process.  The Claimant then sought approval of the surgery 
through his health insurance.  On February 9, 2012, the Claimant’s health 
insurance company determined that the surgery was medically necessary, and 
approved the procedure for the Claimant in accordance with the Claimant’s 
health care benefit plan.   

 In the meantime, Dr. Timothy O’Brien performed a medical record review of 
certain records from November 2011 through February 2012 and he found that 
no work injury occurred.  Dr. O’Brien also opined that the Claimant was not a 
surgical candidate.  Dr. O’Brien stated that the Claimant’s current symptoms 
were the result of his deconditioned state and his smoking/use of nicotine.   

 On February 21, 2012, Dr. Beard performed surgery on Claimant and, as of 
a post-surgical evaluation on May 23, 2012, the Claimant reported that he had no 
complaints and minimal low back symptoms with no leg symptoms whatsoever.  
Dr. Beard informed the Claimant that his arthrodesis appears to be progressing 
quite well, but because his job required frequent lifting of 50 pound grocery 
boxes, he recommended returning to work in a “limited duty fashion.” The 
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Claimant was given restrictions of no lifting greater than 25 lbs with limited 
bending or twisting or stooping.   

 Although the surgery appears to have been successful for the Claimant and 
it is found that the surgery was necessary and reasonable to relieve the Claimant 
of his symptoms of low back pain with pain radiating into his right leg, the 
Claimant did not present sufficient evidence to establish a relation between the 
symptoms to his work activities.  No doctor was able to opine that either a fall 
that the Claimant had in January of 2009 or the Claimant’s normal work duties 
caused the symptoms that Claimant testified started in July of 2011 which 
worsened quickly to the point that by January of 2012, the Claimant felt he had 
no option but to proceed with back surgery.  The most that the doctors reported 
was that the Claimant could not identify to them any other possible trigger for his 
back pain other than a fall he sustained in February of 2009.  Even Dr. Beard, 
who performed the surgery stated that , “there was no particular inciting event or 
injury; however, he does have to load and unload his own trucks.  He was doing 
a moderate amount of lifting, though it is usually less than 50 pounds.  He has 
some prolonged driving activities to do.  Ever since that time, he has had 
continued difficulty with chronic low back pain, and fairly significant pain radiating 
to the right lower extremity.”  There was simply no persuasive evidence 
presented that effectively explained how a fall that the Claimant had in January of 
2009, that had no symptoms manifest until July of 2011, was related to the 
symptoms for which the Claimant sought treatment starting in November of 2011.    

  Therefore, The Claimant failed to meet his burden of establishing that an 
injury he sustained in the course and scope of his employment resulted in the 
symptoms that he testified began in July of 2011 for which he ultimately 
underwent surgery in February of 2012 to alleviate.   

Remaining Issues 

 Because the Claimant failed to prove that he suffered a compensable 
injury, additional issues and defenses raised by the parties in the pleadings and 
at hearing are moot.   

ORDER 

 It is therefore ordered that: 

1. The Claimant has failed to sustain his burden of proving a 
compensable injury by a preponderance of the evidence because he failed to 
establish that one or more incidents occurred in the course and scope of his 
employment, on or about either January of 2009 or July of 2011, which caused 
an injury or an acceleration or aggravation of a pre-existing injury leading to the 
symptoms for which the Claimant sought relief.   

2. The Claimant’s claim for worker’s compensation benefits in WC 4-
872-855-02 is denied and dismissed.  
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 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 20, 2012 

 
Kimberly A. Allegretti 
Administrative Law Judge 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-354-04 

ISSUES 

 The issues determined herein are medical benefits, maximum medical 
improvement (“MMI”), temporary total disability (“TTD”) benefits, and permanent 
partial disability (“PPD”) benefits.  The parties stipulated to an average weekly 
wage of $344.52. 

FINDINGS OF FACT 

1. On April 7, 2011, claimant began work for the employer as a 
certified nursing assistant (“CNA").   

2. On May 5, 2011, claimant suffered an admitted work injury to her 
low back when she was moving a patient.   

3. On May 5, 2011, Dr. Ross examined claimant, who reported a 
history that she was already taking Percocet and Voltaren Gel due to preexisting 
rheumatoid arthritis and carpal tunnel syndrome.  Claimant reported low back 
pain and left leg pain.  Dr. Ross diagnosed low back pain and prescribed 
medications.  Dr. Ross released claimant to return to light duty work with 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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restrictions against lifting, pushing, pulling, or carrying more than five pounds or 
reaching. 

4. Claimant returned to light duty work with the employer.  Ms. *A 
assigned claimant to perform data entry in the dining room, but the registered 
nurse (“RN”) in the dining room also could assign other duties to claimant. 

5. On May 12, 2011, Dr. Ross reexamined claimant, who reported low 
back pain and stiffness.  She completed a pain diagram that showed only low 
back pain.  Dr. Ross referred claimant for physical therapy.  Dr. Ross continued 
the restrictions, but also limited claimant to walking only for two hours per day 
and doing no crawling, kneeling, squatting, or climbing. 

6. On May 16, 2011, claimant returned to Dr. Ross due to 
complications from constipation caused by the narcotic medications. 

7. Claimant attended physical therapy appointments on May 24, June 
2, June 7, June 9, June 15 and June 23, 2011.  Claimant reported improvement 
in her symptoms with the therapy. 

8. On June 9, 2011, Dr. Ross reexamined claimant, who reported left 
hip and leg pain and numbness for one month.  Claimant complained that she 
had not been allowed by the employer to attend her physical therapy 
appointments during work hours and that the light duty exceeded her restrictions.  
Dr. Ross removed the restrictions on walking or reaching, but continued the other 
restrictions.  Dr. Ross referred claimant for a magnetic resonance image (“MRI”). 

9. On May 25, 2011, the employer counseled claimant that she had to 
clock in and out and that she also had to notify a supervisor before she leaves 
work so that the supervisor can verify her time in the event that the time clock is 
erroneous. 

10. On June 14, 2011, Ms. *A met with claimant and provided a first 
written warning that claimant was not to leave the building without notifying her 
supervisor, was required to notify her supervisor in advance of scheduled 
medical appointments, was required to clock out when leaving work, was 
required to schedule medical and therapy appointments during non-work hours, 
and would not clock out early unless authorized to do so by her supervisor.   

11. On June 14, 2011, claimant left work one hour before the MRI 
appointment without clocking out and without notifying her supervisor.  Claimant 
was absent from work for three hours. 

12. On June 15, 2011, Ms. *A met with claimant and provided a second 
written warning that she had failed to follow supervisor instructions pursuant to 
the first written warning.  During the meeting, claimant became argumentative.  
The employer then terminated claimant’s employment. 
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13. The preponderance of the evidence demonstrates that claimant 
was responsible for her termination of employment.  The employer did not punish 
claimant for suffering the work injury, as alleged by claimant.  The employer did 
not terminate claimant for setting a medical appointment during work hours, 
which, admittedly, could be difficult to avoid.  Claimant repeatedly refused to 
comply with requirements to clock out and report to her supervisor when she left 
and returned.  Claimant should reasonably expect that such actions would result 
in termination of employment. 

14. The MRI was reported on June 23, 2011, as demonstrating slight 
anterolisthesis of L5 on S1 and moderately severe foraminal stenosis at L5-S1, 
left worse than right, with L5 nerve root compression. 

15. On June 27, 2011, claimant completed her physical therapy, and 
reported that she suffered low back pain only at night, but her left leg was “killing” 
her.  The therapist questioned the existence of a lesion causing the left leg 
symptoms. 

16. On June 27, 2011, Dr. Ross reexamined claimant, who reported 
that she was improved.  Dr. Ross noted that the MRI showed that the left leg 
symptoms were due to chronic foraminal stenosis.  Dr. Ross concluded that the 
acute low back pain from the work injury had resolved.  Dr. Ross released 
claimant to return to work at full duty without restrictions. 

17. On June 29, 2011, claimant sought treatment at Parkview 
emergency room, complaining that her workers’ compensation physician would 
not do anything about her left leg symptoms.  The ER physician discharged 
claimant with instructions to follow up with her personal physician. 

18. Claimant thereafter began to receive treatment from Dr. Koons, 
who had also treated claimant for her carpal tunnel syndrome. 

19. On July 26, 2011, Dr. Ross reexamined claimant, who reported 
continuing low back pain of 2 on a 1-10 analog pain scale.  Dr. Ross concluded 
that claimant’s low back strain had “essentially resolved” and that she was at 
baseline.  Dr. Ross determined that claimant was at MMI without permanent 
impairment for her work injury. 

20. On September 7, 2011, the insurer filed a final admission of liability 
denying liability for TTD, PPD, or post-MMI medical benefits.  Claimant objected 
and requested a Division Independent Medical Examination (“DIME”). 

21. Dr. Koons obtained an October 4, 2011, lower extremity 
electromyography (“EMG”) study that was normal . 

22. On January 4, 2012, Dr. Larson performed the DIME.  Dr. Larson 
diagnosed a low back strain, which was resolved, due to the work injury.  Dr. 
Larson noted that claimant had no acute MRI findings.  Dr. Larson determined 
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that claimant was at MMI without permanent medical impairment for the work 
injury.  Dr. Larson noted that claimant needed no additional treatment for the 
work injury, but needed weight loss, conditioning, and smoking cessation for non-
work injury problems. 

23. On February 17, 2012, the insurer filed a final admission of liability, 
denying liability for TTD, PPD, or post-MMI medical benefits. 

24. On May 9, 2012, Dr. Dallenbach performed an independent 
medical examination for claimant.  Dr. Dallenbach concluded that claimant had 
suffered an aggravation of preexisting asymptomatic foraminal stenosis and that 
her left leg symptoms were due to L5 nerve root compression.  He opined that 
claimant was not at MMI.  He recommended x-rays and injections. 

25. Dr. Dallenbach testified at hearing consistently with his report.  He 
admitted that the EMG was normal , but he opined that the medical evidence did 
not support the determination by Dr. Ross that claimant’s symptoms had 
resolved.  He admitted that he had a “disagreement” with Dr. Larson’s 
determination of MMI. 

26. No clear and convincing evidence demonstrates that the MMI 
determination by the DIME is incorrect.  There is little doubt that claimant 
continues to have left leg symptoms.  Nevertheless, Dr. Ross and Dr. Larson 
determined that claimant did not have acute MRI changes from the work injury.  
The record evidence does not demonstrate that it is highly probable or free from 
serious or substantial doubt that claimant suffered a low back strain in the work 
injury and that the effects of the work injury reached MMI.  Dr. Dallenbach’s 
different conclusion regarding the aggravation of the foraminal stenosis does not 
provide clear and convincing evidence that Dr. Larson is wrong.  Consequently, 
claimant was at MMI on July 26, 2011. 

27. Claimant has failed to show by substantial evidence that she needs 
post-MMI medical treatment due to her work injury.  Claimant needs additional 
treatment for her non-work injury problems.  Consequently, claimant does not 
need a change of authorized treating physician for her work injury. 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination 
of the DIME with regard to MMI shall only be overcome by clear and convincing 
evidence.   The DIME physician’s determination of the cause of claimant's 
impairment is binding unless overcome by clear and convincing evidence.  See 
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim 
Appeals Office, October 29, 1999).  A fact or proposition has been proved by 
"clear and convincing evidence" if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro 
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Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, 
the DIME, Dr. Larson, determined that claimant was at MMI on July 26, 2011.  
Consequently, claimant must prove by clear and convincing evidence that this 
determination is incorrect.   
 

2. “Maximum medical improvement” is defined in Section 8-40-
201(11.5), C.R.S. as: 
 

A point in time when any medically determinable 
physical or mental impairment as a result of injury has 
become stable and when no further treatment is 
reasonably expected to improve the condition.  The 
requirement for future medical maintenance which will 
not significantly improve the condition or the possibility 
of improvement or deterioration resulting from the 
passage of time shall not affect a finding of maximum 
medical improvement.  The possibility of improvement 
or deterioration resulting from the passage of time alone 
shall not affect a finding of maximum medical 
improvement. 

 
Reasonable and necessary treatment and diagnostic procedures are a prerequisite 
to MMI.  MMI is largely a medical determination heavily dependent on the opinions 
of medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 
4-410-548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As 
found, no clear and convincing evidence demonstrates that the MMI 
determination by the DIME is incorrect.   
 

3. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury, including treatment 
after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 
1992), the Court of Appeals established a two-step procedure for awarding 
ongoing medical benefits under Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988).  The court stated that an ALJ must first determine whether there is 
substantial evidence in the record to show the reasonable necessity for future 
medical treatment. If the claimant reaches this threshold, the court stated that the 
ALJ should enter "a general order, similar to that described in Grover."  As found, 
claimant has failed to show by substantial evidence that she needs post-MMI 
medical treatment due to her work injury.  Consequently, claimant does not need 
a change of authorized treating physician for her work injury. 

4. Claimant was unable to return to the usual job due to the effects of 
the work injury.  Consequently, claimant was “disabled” within the meaning of 
section 8-42-105, C.R.S. and would be entitled to TTD benefits.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to 
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TTD benefits if the injury caused a disability, the disability caused claimant to 
leave work, and claimant missed more than three regular working days.  TTD 
benefits continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  Claimant, however, returned to modified duty with the 
employer until her termination from that employment. 
 

5. Because claimant’s injury was after July 1, 1999, sections 8-42-
105(4) and 8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In 
cases where it is determined that a temporarily disabled employee is responsible 
for termination of employment, the resulting wage loss shall not be attributable to 
the on-the-job injury.”  Sections 105(4) and 103(1)(g) bar reinstatement of TTD 
benefits when, after the work injury, claimant causes his wage loss through his 
own responsibility for the loss of employment.  Colorado Springs Disposal d/b/a 
Bestway Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo.App. 
2002).   
 

6. An employee is "responsible" if the employee precipitated the 
employment termination by a volitional act that an employee would reasonably 
expect to result in the loss of employment.  Patchek v. Colorado Department of 
Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the fault 
determination depends upon whether claimant performed some volitional act or 
otherwise exercised a degree of control over the circumstances resulting in 
termination.  See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 
1994), opinion after remand, 908 P.2d 1185 (Colo. App. 1995).  As found, the 
preponderance of the evidence demonstrates that claimant was responsible for 
her termination of employment.  Consequently, claimant’s claim for TTD benefits 
commencing June 15, 2011, was barred. 
 

7. Additionally, as found, the authorized treating physician, Dr. Ross, 
released claimant to return to regular duty work on June 27, 2011.  No conflict 
existed in the record evidence about claimant’s release to return to regular 
employment.  Consequently, the sole treating physician release to return to 
regular work is controlling.  Cf. Bestway Concrete v. Industrial Claim Appeals 
Office, 984 P.2d. 680 (Colo. App. 1999). 
 
Finally, claimant’s entitlement to TTD benefits terminated at the time of MMI on 
July 26, 2011.  Section 8-42-105(3)(a), C.R.S. 
 

8. The medical impairment determination of the DIME is binding 
unless overcome by clear and convincing evidence.  Section 8-42-107(8), C.R.S.  
Claimant admitted that she had no clear and convincing evidence to overcome 
the DIME determination of no permanent medical impairment due to the work 
injury. 
 

ORDER 
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 It is therefore ordered that: 

1. Claimant’s claims for post-MMI medical benefits and for a change of 
authorized treating physician are denied and dismissed. 

2. Claimant’s claim for TTD benefits commencing June 15, 2011, is denied 
and dismissed. 

3. Claimant’s claim for PPD benefits is denied and dismissed. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your 
Petition to Review within twenty (20) days after mailing or service of the 
order, as indicated on certificate of mailing or service; otherwise, the 
Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of 
the Judge; and (2) That you mailed it to the above address for the Denver 
Office of Administrative Courts. For statutory reference, see section 8-43-
301(2), C.R.S. (as amended, SB09-070). For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 21, 2012   

Martin D. Stuber 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-889-479-01  
 CORRECTED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER  
 
 No further hearings have been held.  On September 21, 2012, counsel for 
the Claimant filed a Request for a Corrected Order, pointing out a factual error in 
Conclusion “e.”  The Request is well taken and the decision is hereby corrected 
accordingly. 
 
 Hearing in the above-captioned matter was held before Edwin L. Felter, 
Jr., Administrative Law Judge (ALJ), on September 11, 2012, in Denver, 
Colorado.  The hearing was digitally recorded (reference: 9/11/12, Courtroom 3, 
beginning at 10:15 AM, and ending at 11:00 AM).   
 



 190 

 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant. The 
proposed decision was filed, electronically, first on September 14, 2012, and a 
revised proposal was filed on September 17, 2012.  After a consideration of the 
proposed decision,  the ALJ has modified the proposal and hereby issues the 
following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern: (1) notice to the 

Respondents; (2)  the compensability of the Claimant’s neck, back and right knee 
injuries of May 19, 2012; and, if compensable, (3) medical benefits and (4) 
average weekly wage (AWW).  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Notice 
 
 1. On September 4, 2012, counsel for the Claimant mailed and faxed 
the Claimant’s Case Information Sheet (CIS), listing the issues to be heard and 
the hearing date of September 11, 2012 at 10:15 AM to the insurance carrier’s 
adjuster, Kristin Gulstrom, Colorado Casualty, P.O. box 515099, Los Angeles, 
CA 90051, Fax #: 1-877-840-7788.  None of the notices have been returned by 
the U.S. Postal Authorities or a bounced fax (Claimant’s Exhibit 4).  The Notice of 
Hearing was mailed to the Respondent Carrier on August 7, 2012 to the same 
address as above, however, an extra digit was placed in the zip code, “900051-
5097.”  The Application for Expedited Hearing was mailed to the carrier at the 
correct address on July 27, 2012. 
 
 2. None of the above notices have been returned by the U.S. Postal 
Authorities, or by bounced fax, as undeliverable.  Therefore, there is a legal 
presumption of receipt and the ALJ finds that Respondent Carrier received notice 
of the Claimant’s claim and the September 11, 2012, 10:15 AM, hearing and 
failed to attend 
 
 3. The Employer’s First report of Injury was filed, electronically (EDI) 
with the Division of Workers Compensation (DOWC) on May 21, 2012, with a 
copy sent to the Respondent Carrier on the same date.  The Respondent Carrier 
has filed no written position after the filing of the First Report by the Employer. 
 
Compensability 
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 4. The Claimant slipped on a wet floor while carrying a box of limes 
and bar supplies to the second floor bar, fell and landed on her left side, twisting 
her right knee.  This fall was in the course and scope of her employment and 
arose out of her job duties.  
 
 5. Co-worker and Assistant Manager * heard the Claimant fall and 
went to help her 
 
 6. Because of the work-related fall, the Claimant suffered injuries to 
her neck, back and right knee arising out of and within the scope and course of 
her duties as a bartender for the Employer on May 19, 2012. 
 
 7. The Claimant first timely notified her supervisor, restaurant 
manager *B of her injury on May 19, 2012 and then again with a report of her 
injuries to the owner at least by May 21, 2012 when the Employer’s First report 
was filed.  
 
Medical 
 
 8. At the time of the notice of the injury, manager *B verbally referred 
the Claimant to the Boulder Community Hospital (BCH), but the Employer did not 
follow  up with a letter advising the Claimant  of two choices of medical providers. 
 
 9. The Claimant selected the People’s Clinic and Mapleton Center 
(part of BCH) to treat her work related injuries. 
 
Average Weekly Wage (AWW) 
 
 10. The Claimant earned $6.42 per hour for an average of 40 hours per 
week and $300 per week of tips, for an AWW of $556.80 and the ALJ so 
establishes the Claimant’s AWW. 
 
Ultimate Findings 
 
 11. The Claimant has proven, by preponderant evidence, proper notice 
to the Respondent carrier of the Claimant’s claim and the September 11, 2012, 
10:15 AM, hearing. 
 
 12. The Claimant has proven, by a preponderance of the evidence, that 
she sustained compensable injuries to her neck, back and right knee on May 19, 
2012, and these injuries arose out of the course and scope of her employment 
for the Employer. 
 
 13. The Claimant has proven, by preponderant evidence that the 
Employer made only none medical referral after the Claimant reported her work-
related injury, and vthe Claimant self selected People’s Clinic and Mapleton 
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Center for medical treatment, which providers are authorized, provided causally 
related and reasonably necessary medical care and treatment for the Claimant’s 
work-related injuries. 
 
 14. The Claimant has proven, by a preponderance of the evidence, that 
her AWW is $556.80. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Notice 
 
 a. As found, all notices of the claim and hearing establish a legal 
presumption of receipt, warranting a finding of receipt by the Respondents.  See 
Olsen v. Davidson, 142 Colo. 205, 350 P. 2d 338 (1960).  See also Campbell v. 
IBM Corp., 867 P. 2d 77 (Colo. App. 1993).  Therefore, the ALJ concludes that 
the Respondent carrier received notice of the Claimant’s claim and the hearing of 
September 11, 2012, 10:15 AM. 
 
Compensability 
 
 b. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” 
of the employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996).  There is no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits are awarded.  § 8-41-301 
(1) (c), C.R.S.  See Faulkner v. Indus. Claim Appeals Office, 24 P.3d 844 (Colo. 
App. 2000); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399 (Colo. App. 
2009); Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App. 
2008). The question of causation is generally one of fact for the determination by 
the ALJ.  Faulkner at 846; Eller at 399-400.   As found, the Claimant established 
causation.  A claimant must show that the injury was sustained in the course and 
scope of her employment and that the injury arose out of her employment.  A 
compensable industrial accident is one that results in an injury requiring medical 
treatment or causing disability.  Whether there is a sufficient “nexus” or 
relationship between the Claimant’s employment and her injury is one of fact for 
resolution by the ALJ based on the totality of the circumstances.  In re Question 
Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).   As 
found, the Claimant’s injuries of may 19, 2012 arose out of the course and scope 
of her employment with the Employer. 
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Medical 
 
 c. The Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  § 8-42-101, C.R.S.; see *F v. Indus. Claim Appeals Office, 797 
P.2d 777 (Colo. App. 1990).  Pursuant to § 8-43-404(5), C.R.S., the 
Respondents are afforded the right, in the first instance, to select a physician to 
treat the industrial injury.  Because this matter is compensable, Respondents are 
liable for medical treatment which is reasonably necessary to cure or relieve the 
effects of an industrial injury.  § 8-42-101(1) (a), C.R.S; Snyder v. Indus. Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Pursuant to § 8-43-404 (5) (a) 
(I) (A), C.R.S., the employer is required to furnish an injured worker a list of at 
least two physicians or two corporate medical providers, in the first instance. An 
employer’s right of first selection of a medical provider is triggered when the 
employer has knowledge of the accompanying facts connecting the injury to the 
employment.  Jones v. Adolph Coors Co., 689 P. 2d 681 (Colo. App. 1984).  An 
employer must tender medical treatment forthwith on notice of an injury or its 
right of first selection passes to the injured worker.  Rogers v. Industrial Claim 
Appeals Office, 746 P.2d 565 (Colo. App. 1987).  As found,  the Employer did 
not provide the Claimant with a selection of two separate and independent 
medical providers when she reported her injury.  Therefore the right of selection 
passed to the Claimant and the providers that she swelected are authorized.  
 
 d. Workers Compensation Rules of Procedure (WCRP) Rule 8-2, 7 
CCR 1101-3,  is to be read with § 8-43-405 (5) (a). It allows an employer to make 
a verbal initial referral of a treating physician at the time of injury, but then it 
requires the employer to follow up with a written advisement within 7 days of two 
choices of medical providers from which to select.  Rule 8-2 (D) provides that a 
failure to make the written designation results in a claimant allowed to select a 
treating physician of the claimant’s choice.  As found, the Employer made a 
referral of a provider verbally but did not follow up with the written designation 
within 7 days as required by Rule 8-2.  Therefore, the Claimant was free to select 
her own treating physician. 
 
 e. The Respondents are liable for the reasonable and necessary 
treatment of the Peoples Clinic and Mapleton Center together with any referral 
made by these providers.  See Greager v. Indus. Commission, 701 P.2d 168 
(Colo. App. 1985).  To be a compensable benefit, medical care and treatment 
must be causally related to an industrial injury or occupational disease.  
Dependable Cleaners v. Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, 
Claimant’s medical treatment is causally related to her injuries of  May 19, 2012.  
Also, medical treatment must be reasonably necessary to cure and relieve the 
effects of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey 
Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); *F v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s 
medical care and treatment, as reflected in the evidence, was and is reasonably 
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necessary. 
 
Average Weekly Wage (AWW) 
 
 f. The ALJ must determine an employee’s AWW by calculating the 
money rate at which services are paid the employee under the contract of hire in 
force at the time of the injury, which must include any advantage or fringe benefit 
provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995).  The Claimant’s undisputed testimony establishes an AWW of $ 556.80 
and the ALJ so finds. 
 
Burden of Proof 
 

g. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. 
Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the 
Claimant has sustained her burden on all issues. 
 
         

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents shall pay all medical costs for care and treatment 
arising out of the injuries of May 19, 2012, subject to the Division of Workers 
Compensation Medical Fee Schedule.Respondents  shall pay for the reasonable 
and necessary medical treatment from the Peoples Clinic, Mapleton Center and 
their referrals  
 
 B. Medical providers for the claimant to date cannot seek recovery 
from the claimant directly.  § 8-42-101 (4), C.R.S.  
 
 C. The Claimant’s average weekly wage is $556.80.  
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 D. Any and all issues not determined herein are reserved for future 
decision. 
 
  
 DATED this______day of September 2012.. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-856-641-05  
  
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Respondent, giving 
the self-represented Claimant 3 working days after receipt thereof to file 
electronic objections as to form.  An amended proposed decision was filed, 
electronically, on September 19, 2012.  On the same date, the self-represented 
Claimant indicated no objections.  After a consideration of the proposed decision, 
the ALJ has modified the proposal and hereby issues the following decision.  

 
ISSUE 

  
 The issue to be determined by this decision concerns the Claimant’s 

Application for Expedited Hearing on the Claimant’s request for prior 
authorization of  further psychological treatment by Neuropsychologist, Gregory 
A. Thwaites, Ph.D. , pursuant to Workers Compensation Rules of Procedure 
(WCRP), Rule 16-10 (A), 7 CCR 1101-3.  W.C. No. 4-856-641-04 involves other 
issue set for hearing in November 2012. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant submitted reports from authorized treating 
psychologist Ron Carbaugh, Psy.D.,  and psychologist Michael Dow., Psy.D.  Dr. 
Carbaugh’s report was from Claimant’s initial visit, dated June 28, 2011. In that 
report, Dr. Carbaugh states that [Claimant’s] presentation is somewhat 
inconsistent with the nature of his initial injury” and Dr. Carbaugh’s only 
recommendation at that time was “one additional clinical interview.”  Dr. Dow's 
reports were dated June 10, 2011 and April 9, 2012 and they discussed the 
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Claimant’s depression, but both were generated before the Claimant was found 
to be at maximum medical improvement (MMI) on May 30, 2012. The Claimant 
chose not to testify. 
 
 2. The Respondent submitted a report from Dr. Shih, dated July 3, 
2012, which indicated that the Claimant had requested an additional impairment 
for psychological impairment, but Dr. Shih was not able to state within medical 
probability that there was additional psychological impairment.  The Respondent 
also submitted Dr. Thwaites’ report. The Claimant objected to this report on the 
ground of relevance.  The objection was overruled and the report was admitted 
into evidence. Dr. Thwaites’ September 12, 2012 report stated that Dr. Thwaites 
had never concluded that the Claimant had work related cognitive difficulties, and 
that he saw no need to pursue further treatment in that regard. 
 
 3. In light of Dr. Thwaites latest report, prior authorization of treatment 
by Dr. Thwaites is moot.  The Claimant has failed to prove, by preponderant 
evidence that prior authorization of further treatment by Dr. Thwaites is 
warranted. 
 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
 a. WCRP, Rule 16-10 (A), sets forth a procedure for requesting prior 
authorization of treatment which is contested by a respondent.  The underlying 
premise of the Rule involves an allegation that the requested treatment is 
reasonably necessary.  See Fera v. Indus. Claim Appeals Office, 169 P.3d 231 
(Colo. App. 2007).  As found, Dr. Thwaites latest report of September 12, 2012, 
states that no further treatment is warranted, thus, the request for prior 
authorization of treatment by Dr. Thwaites is moot. 
 

b. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing entitlement to benefits, including the need for “prior 
authorization” of treatment.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of 
Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals 
Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 
P.3d  29 (Colo. App. 2000).  A “preponderance of the evidence” is that quantum 
of evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. 
Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, the 
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Claimant has failed to meet his burden with respect to the need for “prior 
authorization.” 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Claimant’s request for prior authorization of further treatment 
by Gregory A. Thwaites, Ph.D., is hereby denied and dismissed. 
 
 B. Any and all issues not determined herein, and encompassed in 
W.C. No. 4-856-641-04, are reserved for future decision. 
 
 DATED this______day of September 2012. 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-854-996 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of 
Jonathan H. Woodcock, M.D. that Claimant sustained a 20% whole person 
impairment as a result of her April 1, 2011 industrial injuries. 

FINDINGS OF FACT 

 1. On April 1, 2011 Claimant suffered admitted industrial injuries 
during the course and scope of her employment with Employer.  Claimant twisted 
and fell after being caught between two pallets.  She initially experienced right 
shoulder, right elbow, lower back and right hip pain. 

 2. On April 4, 2011 Claimant visited William T. Chythlook, M.D. for an 
examination.  Her chief complaint was back pain.  Claimant denied significant 
pain radiating into her legs or buttocks and reported no history of severe back 
problems.  Dr. Chythlook diagnosed Claimant with a lumbar strain without 
neurologic findings and back pain.  Claimant received over-the-counter 
medications, obtained work restrictions and was referred for physical therapy. 

 3. On May 6, 2011 Claimant underwent an MRI of her lumbar spine.  
The MRI revealed multilevel lumbar spondylosis resulting in moderate, bilateral 
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foraminal stenosis at L5-S1, mild, bilateral foraminal stenosis at L4-L5 and mild 
central canal compromise from L2-L3 to L5-S1. 

 4. On May 23, 2011 Claimant visited Authorized Treating Physician 
(ATP) Allison M. Fall, M.D. based on a referral from Dr. Chythlook.  Dr. Fall 
reviewed the May 6, 2011 lumbar MRI and compared it with January 14, 2008 
lumbar spine x-rays.  Dr. Fall noted that both of the scans revealed multilevel 
degenerative changes in Claimant’s lumbar spine. 

 5. By July 8, 2011 Claimant had returned to work for Employer without 
restrictions.  She was not taking any medications and had complete lumbar 
forward flexion. 

 6. On August 8, 2011 Claimant returned to Dr. Fall for an examination.  
She reported to Dr. Fall that she suffered pain in her left sacroiliac area after 
work.  Dr. Fall referred Claimant for a left sacroiliac joint injection for diagnostic 
and therapeutic purposes.  Claimant continued to work full duty employment. 

 7. On August 31, 2011 Claimant visited Rick D. Zimmerman, M.D. for 
an evaluation.  In performing range of motion measurements Dr. Zimmerman 
determined that Claimant’s external rotation was stiff and significantly painful in 
the lumbosacral region.  Dr. Zimmerman diagnosed lower back pain and possible 
sacroilitis.  He sought to provide Claimant with a left sacroiliac injection for 
diagnostic and therapeutic purposes. 

 8. On August 18, 2011 Claimant visited Tanya M. Kern, M.D. for an 
examination.  Dr. Kern determined that Claimant had reached Maximum Medical 
Improvement (MMI) without any impairment or work restrictions.  She also did not 
recommend medical maintenance benefits. 

 9. On August 26, 2011 Dr. Fall agreed that Claimant had reached 
MMI with no impairment or work restrictions.  She discharged Claimant from 
medical care. 

 10. On September 13, 2011 Claimant visited Nurse Practitioner Ronald 
Waits for an evaluation.  Claimant reported localized left back soreness but did 
not want to pursue any further treatment.  Claimant was functionally doing well 
working her regular job.  Her pattern of symptoms had significantly improved and 
she was able to return to regular activities without any restrictions. Claimant also 
demonstrated full range of motion.  N.P. Waits released Claimant from care with 
no restrictions or impairment. 

 11. On September 22, 2011 Insurer filed a Final Admission of Liability 
(FAL).  Insurer noted that Claimant had reached MMI on September 13, 2011.  
The FAL also specified that Claimant had not sustained any permanent 
impairment and denied medical maintenance benefits. 
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 12. On February 14, 2012 Claimant underwent a Division Independent 
Medical Examination (DIME) with Jonathan H. Woodcock, M.D.  Dr. Woodcock 
recounted that Claimant’s history and physical examination were “quite 
consistent.”  He remarked that her range of motion measurements were valid.  
Dr. Woodcock specified that Claimant had good sacral or hip range of motion but 
“consistently limited lumbar range” of motion.  Dr. Woodcock assigned Claimant 
a 5%  whole person impairment for a specific disorder of the left sacroiliac joint 
pursuant to Table 53.  He also assigned a 16% impairment for range of motion 
deficits.  Claimant thus suffered a combined 20% whole person impairment.  Dr. 
Woodcock noted that he did not know why Claimant had normal range of motion 
at the time she reached MMI.  However, he remarked that Claimant “certainly 
had a functional impairment in activities which is consistent with what she reports 
at the present time.”  Dr. Woodcock agreed that Claimant had reached MMI on 
September 13, 2011. 

 13. On July 30, 2012 Dr. Fall testified through a pre-hearing evidentiary 
deposition in this matter.  She reiterated that Claimant did not suffer any 
permanent impairment as a result of her April 1, 2011 industrial injuries.  Dr. Fall 
explained that Claimant was not entitled to a Table 53 impairment rating for a 
specific disorder of the spine because there was no objective evidence that 
Claimant had suffered a permanent impairment.  She remarked that Dr. 
Woodcock was wrong in assigning a Table 53 rating but acknowledged that “it’s 
probably one of those cases where it’s a difference of opinion.”  Dr. Fall 
elaborated that it is proper to assign a Table 53 impairment for a permanent 
sacroiliac joint injury but “[i}t’s just my opinion that she didn’t have a permanent 
sacroiliac joint injury.”  She explained that an injection to Claimant’s sacroiliac 
joint increased her pain.  The injection was therefore non-diagnostic and there 
was no sacroiliac joint dysfunction. 

 14. In addressing Dr. Woodcock’s assignment of a 16% whole person 
rating for range of motion deficits Dr. Fall noted that it looked like someone else 
had provided the measurements.  However, she acknowledged that, although the 
practice is not recommended during a DIME, it was not clearly erroneous.  Dr. 
Fall commented that there was no physiological explanation of why Claimant 
could only lift her leg 19%.  Furthermore, the range of motion deficits were 
physiologically inconsistent with her observations during Claimant’s treatment.  
Dr. Fall summarized that the 20% whole person impairment rating assigned by 
Dr. Woodcock was inconsistent with Claimant’s full-time work without restrictions. 

 15. John J. Raschbacher, M.D. testified at the hearing in this matter.  
He had conducted an independent medical examination of Claimant on June 18, 
2012.  Dr. Raschbacher explained that the DIME by Dr. Woodcock was 
erroneous for several reasons. Initially, he mentioned internal consistencies in 
the case.  When Claimant was discharged from medical care with no ratable 
impairment she was doing well and had returned to regular duty work.  Dr. 
Woodcock acknowledged that Claimant was able to perform her regular job 
duties but also has a 20% whole person impairment.  Dr. Raschbacher 
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commented that Dr. Woodcock did not explain the gross discrepancy between 
Claimant’s ability to work full duty in a warehouse position and 20% whole person 
impairment. 

 16. Dr. Raschbacher also emphasized that Claimant’s range of motion 
measurements between doctors was wildly disparate.  Although Dr. Raschbacher 
determined that Claimant had reduced range of motion it was not limited to the 
extent Dr. Woodcock had recorded.  Dr. Raschbacher commented that the AMA 
Guides specify that impairment is supposed to be reproducible from one 
examiner to another.  However, the range of motion measurements obtained by 
Dr. Raschbacher, Dr. Fall and other providers were inconsistent with those found 
by Dr. Woodcock.  Nevertheless, Dr. Raschbacher acknowledged that Dr. 
Woodcock’s range of motion measurements satisfied the validity criteria of the 
AMA Guides.  Finally, Dr. Raschbacher summarized that it did not make sense 
that Claimant could perform full duty warehouse employment with a 20% whole 
person impairment. 

 17. Respondents have failed to produce clear and convincing evidence 
to overcome the DIME opinion of Dr. Woodcock that Claimant suffered a 20% 
whole person impairment rating. Dr. Woodcock assigned Claimant a 5% whole 
person impairment for a specific disorder of the left sacroiliac joint pursuant to 
Table 53.  He also assigned a 16% impairment for range of motion deficits.  
Claimant thus suffered a combined 20% whole person impairment.  In contrast, 
ATP Dr. Fall had determined that Claimant reached MMI with no impairment or 
work restrictions.  During a pre-hearing evidentiary deposition Dr. Fall reiterated 
that Claimant did not suffer any permanent impairment as a result of her April 1, 
2011 industrial injuries.  Dr. Fall explained that Claimant was not entitled to a 
Table 53 impairment rating for a specific disorder of the spine because there was 
no objective evidence that Claimant had suffered a permanent impairment.  She 
remarked that Dr. Woodcock was wrong in assigning a Table 53 rating but 
acknowledged that “it’s probably one of those cases where it’s a difference of 
opinion.”  In addressing Dr. Woodcock’s assignment of a 16% whole person 
rating for range of motion deficits Dr. Fall noted that it looked like someone else 
had provided the measurements.  However, she acknowledged that, although the 
practice is not recommended during a DIME, it was not clearly erroneous.  
Finally, Dr. Raschbacher commented that Dr. Woodcock did not explain the 
gross discrepancy between Claimant’s ability to work full duty in a warehouse 
position and 20% whole person impairment.  Dr. Raschbacher also commented 
that the AMA Guides specify that impairment is supposed to be reproducible from 
one examiner to another.  However, the range of motion measurements obtained 
by Dr. Raschbacher, Dr. Fall and other providers were inconsistent with those 
found by Dr. Woodcock.  Nevertheless, Dr. Raschbacher acknowledged that Dr. 
Woodcock’s range of motion measurements satisfied the validity criteria of the 
AMA Guides.  The record thus reflects that the opinions of doctors Fall and 
Raschbacher that Claimant suffered no permanent impairment constitute a mere 
difference of opinion with Dr. Woodcock’s DIME conclusion of a 20% whole 
person impairment.  The disagreements of doctors Fall and Raschbacher are 
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therefore not unmistakable evidence that Dr. Woodcock’s opinion was incorrect.  
Accordingly, Claimant suffered a 20% whole person impairment rating for her 
April 1, 2011 industrial injuries. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should 
consider all of the DIME physician’s written and oral testimony.  Lambert & Sons, 
Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A 
DIME physician’s determination regarding MMI and permanent impairment 
consists of his initial report and any subsequent opinions.  In Re Dazzio, W.C. 
No. 4-660-149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
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1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz 
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Whether the DIME physician properly applied the AMA Guides to determine 
an impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, 
W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Respondents have failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Woodcock that Claimant suffered 
a 20% whole person impairment rating. Dr. Woodcock assigned Claimant a 5% 
whole person impairment for a specific disorder of the left sacroiliac joint 
pursuant to Table 53.  He also assigned a 16% impairment for range of motion 
deficits.  Claimant thus suffered a combined 20% whole person impairment.  In 
contrast, ATP Dr. Fall had determined that Claimant reached MMI with no 
impairment or work restrictions.  During a pre-hearing evidentiary deposition Dr. 
Fall reiterated that Claimant did not suffer any permanent impairment as a result 
of her April 1, 2011 industrial injuries.  Dr. Fall explained that Claimant was not 
entitled to a Table 53 impairment rating for a specific disorder of the spine 
because there was no objective evidence that Claimant had suffered a 
permanent impairment.  She remarked that Dr. Woodcock was wrong in 
assigning a Table 53 rating but acknowledged that “it’s probably one of those 
cases where it’s a difference of opinion.”  In addressing Dr. Woodcock’s 
assignment of a 16% whole person rating for range of motion deficits Dr. Fall 
noted that it looked like someone else had provided the measurements.  
However, she acknowledged that, although the practice is not recommended 
during a DIME, it was not clearly erroneous.  Finally, Dr. Raschbacher 
commented that Dr. Woodcock did not explain the gross discrepancy between 
Claimant’s ability to work full duty in a warehouse position and 20% whole person 
impairment.  Dr. Raschbacher also commented that the AMA Guides specify that 
impairment is supposed to be reproducible from one examiner to another.  
However, the range of motion measurements obtained by Dr. Raschbacher, Dr. 
Fall and other providers were inconsistent with those found by Dr. Woodcock.  
Nevertheless, Dr. Raschbacher acknowledged that Dr. Woodcock’s range of 
motion measurements satisfied the validity criteria of the AMA Guides.  The 
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record thus reflects that the opinions of doctors Fall and Raschbacher that 
Claimant suffered no permanent impairment constitute a mere difference of 
opinion with Dr. Woodcock’s DIME conclusion of a 20% whole person 
impairment.  The disagreements of doctors Fall and Raschbacher are therefore 
not unmistakable evidence that Dr. Woodcock’s opinion was incorrect.  
Accordingly, Claimant suffered a 20% whole person impairment rating for her 
April 1, 2011 industrial injuries. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 

 
 1. Respondents have failed to produce clear and convincing evidence 
to overcome the DIME opinion of Dr. Woodcock that Claimant suffered a 20% 
whole person impairment rating. 

2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 24, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-455-03 

ISSUES 
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 The issues determined herein are compensability and medical benefits.  
The parties stipulated that Dr. Weinstein was an authorized treating physician. 

FINDINGS OF FACT 

1. Claimant is 61 years old and resides in -, Colorado.  He has worked 
for a number of years as a heavy equipment mechanic. 

2. Claimant worked for the employer as a heavy equipment mechanic 
for about six or seven months in 2009 before being laid off.  The employer is 
located in Salt Lake City, Utah, and has no Colorado offices. 

3. Claimant then worked for two subsequent employers as a heavy 
equipment mechanic, most recently for Cripple Creek and Victor Gold Mining 
Company beginning in October 2010. 

4. On January 6, 2011, claimant sought care from his personal 
physician due to right shoulder pain.  Nurse Practitioner Lane examined claimant, 
who reported a history of three weeks of right shoulder pain and weakness.  NP 
Lane diagnosed osteoarthritis and injected the right shoulder with a 
corticosteroid.  X-rays of the right shoulder showed mild degenerative changes in 
the acromioclavicular joint.  On April 6, 2011, Dr. Strode performed a DOT 
physical examination of claimant, who reported that he felt fine with no major 
complaints. 

5. Mr. *C was the supervisor for the employer and had authority to 
“hire crews” to work for the employer.   

6. On May 4, 2011, Mr. *C telephoned claimant, who was at his 
residence in Colorado.  Mr. *C asked if claimant was “looking for work.”  Claimant 
replied that he was.  Mr. *C described the jobs and the pay rate that the employer 
had available.  Claimant agreed to that rate of pay.  Mr. *C requested that 
claimant drive his own service truck and the employer would reimburse claimant 
for fuel expenses.  Mr. *C instructed claimant to show up at the employer’s 
offices in Salt Lake City on May 11, 2011. 

7. Claimant then quit his job at the gold mine, drove his RV to Salt 
Lake and parked it, returned home, and drove his service truck to Salt Lake City 
on May 10, 2011. 

8. On May 11, 2011, claimant appeared at the employer’s offices in 
Salt Lake City, where he filled out immigration, tax withholding, and employment 
application documents.  Mr. *C certified that claimant had successfully completed 
a driving test, but he did not actually administer a driving test to claimant.  
Claimant provided a urine sample and executed a release for Mr. McGee, the 
safety director, to receive the test results. 
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9. On May 12, 2011, Dr. Teynor interpreted the urine screen results 
as negative for all substances in the test profile.  Mr. McGee had electronic 
access to claimant’s urine test results and looked at them on May 12, 2011.  Mr. 
McGee informed Mr. *C that claimant was okay to go to work. 

10. At approximately 8:00 a.m. on May 12, 2011, claimant began work 
at the employer’s shop by loading various heavy equipment parts onto his 
service truck.  Claimant agreed that he was not actually paid for his work that 
day.  Claimant performed all required job duties as a heavy equipment mechanic 
for the employer. 

11. After approximately two months, claimant was sent to work on a job 
in California.  Due to union requirements, a journeyman mechanic was assigned 
as a helper for claimant on that job. 

12. On September 8, 2011, claimant was carrying a load of blades in 
his right hand.  He tripped over a stub on the stairs to a trailer, twisted his right 
knee, and struck the back of his right shoulder on the rear of the trailer.  His 
helper grabbed him so that he did not fall to the ground.   

13. Claimant reported to Mr. *C that he had injured his knee.  Claimant 
was unsure if he also reported to Mr. *C at the same time that he had injured his 
right shoulder.   

14. Claimant continued to perform the job duties of a heavy equipment 
mechanic, but he was unable to do some of the harder wrenching and had to 
have his helper perform such work.  Claimant limped due to his right knee injury.  
Mr. *C admitted that claimant limped due to his knee injury and that claimant’s 
right shoulder hampered his work. 

15. After returning to Colorado in December 2011, claimant sought 
medical care from his personal physician, Dr. Hurst.  On December 20, 2011, 
claimant reported to Dr. Hurst that he had injured his right knee in a work 
accident.  Dr. Hurst informed claimant that Dr. Hurst would not treat a work injury.  
Claimant also reported that he had a history of arthritis in his shoulders and 
wrists and wanted a referral to an orthopedist.  Claimant did not report a history 
of a September 8, 2011, work injury to his right shoulder.  Dr. Hurst diagnosed 
arthritis of the shoulders and referred claimant to Dr. Weinstein. 

16. On January 11, 2012, Dr. Weinstein examined claimant, who 
reported a history of one year of increasing right shoulder pain and difficulties 
with overhead activities, but denied any specific trauma.  Dr. Weinstein referred 
claimant for a magnetic resonance image (“MRI”) of the right shoulder.  The 
January 16, 2012, MRI was reported to demonstrate a full thickness tear of the 
supraspinatus in the right shoulder. 
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17. Dr. Weinstein also diagnosed right knee meniscal tears and 
aggravation of arthritis in the right knee.  On February 3, 2012, Dr. Weinstein 
performed surgery on the right knee. 

18. On February 4, 2012, Dr. Weinstein reexamined claimant, who 
reported that his right shoulder symptoms had significantly increased since his 
September 8, 2011, work injury.  Dr. Weinstein noted that the MRI showed a full 
thickness tear of the rotator cuff and he recommended surgery. 

19. Claimant filed a claim for workers’ compensation benefits in 
Colorado.  On February 2, 2012, the insurer filed a notice of contest due to the 
lack of Colorado jurisdiction. 

20. On March 5, 2012, Dr. Weinstein explained that he was unable to 
offer an opinion about causation of the right shoulder cuff injury without review of 
additional medical records.  On March 26, 2012, Dr. Weinstein reviewed the 
medical records by Dr. Hurst and noted that claimant was able to do his usual 
work activities until the September 2011 work injury.  Dr. Weinstein noted that 
trauma such as that sustained by claimant would be consistent with his 
examination. 

21. Dr. Weinstein testified by deposition consistently with his reports.  
He agreed that claimant had preexisting right shoulder problems, but was able to 
continue full duty work as a heavy equipment mechanic until the September 8, 
2011, injury.  Dr. Weinstein noted that claimant had no signs of muscle atrophy, 
which might indicate chronic rotator cuff tearing.  He explained that acute tears 
are often sustained on top of chronic tearing.  He noted that claimant had 
reported on February 4, 2012, that he suffered significantly increased symptoms 
after the September 8, 2011, accident.   

22. Dr. Hurst testified by deposition, but did not offer any causation 
opinions. 

23. The employer and claimant formed a contract of hire on May 4, 
2011, during the brief telephone conversation between Mr. *C and claimant.  Mr. 
*C, who claimed the authority to “hire a crew,” did not inform claimant that he was 
not yet an employee until after completing additional requirements in Salt Lake 
City.  Claimant reasonably believed that he was hired at that time and performed 
several additional actions that evidenced that belief.  He quit his job, drove his 
RV to Salt Lake City, and then drove his service truck to Salt Lake City.  The oral 
contract of hire required claimant to bring his service truck from Colorado to the 
employer’s job sites.  Claimant performed that duty.  Claimant understood that he 
had to fill out various documents for the employer and had to pass a urine drug 
screen.  The urine drug screen was not a condition precedent to formation of the 
contract of hire, but acted as a condition subsequent that would allow the 
employer to refuse to allow claimant to work pursuant to the contract of hire.   
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24. The September 8, 2011, work injury occurred within six months 
after claimant left the state of Colorado pursuant to his contract of hire with the 
employer. 

25. Claimant has proven by a preponderance of the evidence that he 
suffered a right shoulder injury arising out of and in the course of his employment 
on September 8, 2011.  Claimant’s testimony is credible.  He suffered the 
admitted right knee injury in the accident and promptly reported the injury.  
Claimant’s focus was on the right knee and he did not immediately report the 
right shoulder injury as part of the same accident.  Dr. Weinstein’s opinions are 
persuasive, especially in light of claimant’s ability to perform all job duties before 
September 8, 2011, and his inability to perform some of the heavier wrenching 
activities after that date.  Claimant likely aggravated his preexisting condition and 
caused an acute rotator cuff tear in the accidental injury. 

CONCLUSIONS OF LAW 

1. Section 8-41-204, C.R.S., provides: 
 

If an employee who has been hired or is regularly 
employed in this state receives personal injuries in an 
accident or an occupational disease arising out of and in 
the course of such employment outside of the state, the 
employee, or such employee’s dependents in case of 
death, shall be entitled to compensation according to the 
law of this state.  This provision shall apply only to those 
injuries received by the employee within six months after 
leaving this state, unless, prior to the expiration of such 
six-month period, the employer has filed with the division 
notice that the employer has elected to extend such 
coverage for a greater period of time. 

 

This section controls Colorado jurisdiction over injuries that occur out-of-state.  
Moorhead Machinery & Boiler Co. v. Del Valle, 934 P.2d 861 (Colo. App. 1996).   

2. Whether an employee was "hired ... in this state" is a contract 
question generally governed by the same rules as other contracts. Denver Truck 
Exchange v. Ferryman, 134 Colo. 586, 407 P.2d 805 (1957). The essential 
elements of a contract are competent parties, subject matter, legal consideration, 
mutuality of agreement, and mutuality of obligation. Id. The place of contracting is 
generally determined by the parties' intention, and is usually the place where the 
offer is accepted, or the last act necessary to the meeting of the minds or to 
complete the contract is performed. The ultimate criterion of the place where the 
contract is deemed to have been made is the place where the last act necessary 
to complete it was done. Id. 
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3. Nevertheless, Moorhead Machinery & Boiler Co., supra, held that 
one must consider the purpose for the determination regarding the place of 
“hiring.”  Consequently, in the context of workers’ compensation claims, technical 
application of the “contract of hire” requirement is not appropriate.  The general 
rule announced in Denver Truck Exchange, supra, has been tempered so that a 
contract of hire may be deemed formed, even though not every formality 
attending commercial contractual arrangements is observed, as long as the 
fundamental elements of contract formation are present.   

4. Respondents cite Ruiz v. Richardson Operating Company, W.C. 
No. 4-811-996 (Industrial Claim Appeals Office, June 14, 2011).  The current 
matter is distinguishable from Ruiz because in that case, the rig supervisor made 
clear that the person was not hired until after completing the paperwork in 
Wyoming.  In the current matter, as found, no such qualification was expressed 
to claimant, who then began performance of the contract of hire by driving his 
service truck to Utah.  Claimant argues that the requirement of the out-of-state 
urine drug screen is in the nature of a condition subsequent, citing Shehane v. 
Station Casino, 3 P3d 551 (Kan. App. 2000) and Potter v. Patterson UTI Drilling, 
234 P3d. 104, 108-110 (N.M. App. 2010).  The analysis in those cases supports 
the finding in this case that the urine drug screen in Utah was not a condition 
precedent to formation of a contract of hire.  It is unnecessary to determine if all 
such drug screens are always after the date of the contract of hire.  In the current 
matter, the employer did not make the drug screen a condition precedent to the 
formation of a contract of hire.  Claimant reasonably believed that he had a 
contract of hire and immediately began performance of that contract.  Pursuant to 
Section 8-41-204, C.R.S., Colorado has jurisdiction over the work injury occurring in 
the state of California. 

5. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is compensable.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury 
directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  As found, claimant has proven by a preponderance of the evidence that 
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he suffered a right shoulder injury arising out of and in the course of his 
employment on September 8, 2011.   
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for his right shoulder injury, including 
the right rotator cuff repair surgery recommended by Dr. Weinstein. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your 
Petition to Review within twenty (20) days after mailing or service of the 
order, as indicated on certificate of mailing or service; otherwise, the 
Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of 
the Judge; and (2) That you mailed it to the above address for the Denver 
Office of Administrative Courts. For statutory reference, see section 8-43-
301(2), C.R.S. (as amended, SB09-070). For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 25, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-852-513-03  
  
 
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Respondents.  The 
proposed decision was filed, electronically, on September 24, 2012.  On the 
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same date, counsel for the Claimant indicated no objections to the proposal. 
After a consideration of the proposed decision, the ALJ has modified the 
proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern the applicability of 

the statute of limitations and whether or not it was tolled.  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant  was injured on February 5, 2009, while exiting his 
truck.  He slipped on ice and fell in the Employer’s parking lot. He experienced 
pain in his back.  He verbally notified his supervisor a few hours later and was 
referred to the Employer’s on site nurse.        
 
 2. The Claimant completed a Worker’s Claim for Compensation on 
April 6, 2011, more than two years after his injury.  The Claim form was signed 
by the Claimant, stated the date of injury to be February 5, 2009, and that he 
returned to work the same day.  The form was stamped as received at the 
Division of Workers’ Compensation on April 8, 2011.   The evidence establishes 
that the Claimant sustained a “no lost time” injury.   
  
 3. In their Response to the Application for Hearing, mailed June 28, 
2012, the Respondents pled as an affirmative defense the statute of limitations in 
contained in §  8--43-103 (2), C.R.S., which provides:    

 
 “… The right to compensation and 
benefits provided by said articles 
[articles 40 to 47 of this title] shall be 
barred unless, within two years after the 
injury or death resulting there from, a 
notice claiming compensation is filed 
with the division.”   
 

As noted, the Claimant’s Worker’s Claim for Compensation form was not 
completed or signed until more than two years after the date of injury.  
 
 4. The Claimant contends that the statute of limitations was tolled 
because  the Claimant’s reported the injury to the Employer on the same day it 
occurred, but the Employer never filed a report of the injury with the Division of 
Workers’ Compensation.  He points to a sentence in § 8-43-103 (2) which states 
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that in such a circumstance the time for the filing by the Claimant with the 
Division is tolled:  
 

“… but, in all cases in which the 
employer has been given notice of an 
injury and fails, neglects, or refuses to 
report said injury to the division as 
required (emphasis supplied) by the 
provisions of said articles, this statute of 
limitations shall not begin to run against 
the claim of the injured employee or said 
employee's dependents in the event of 
death until the required report has been 
filed with the division.”  

 
 5. In response to the Claimant’s “tolling” argument, The Respondents 
argue that the report of the employer referred to by this tolling clause must be 
“required … by said articles.”  § 8-43-101(1), C.R.S.   The Respondents further 
argue that the statute does not require an Employer’s First Report of Injury in a 
“no lost time” case because an Employer’s First Report is only required when 
there is a loss of more than three days from work or evidence of permanent 
disability.  That section specifies:  
 

 “Every employer shall keep a record of 
all injuries that result in fatality to, or 
permanent physical impairment of, or 
lost time from work for the injured 
employee in excess of three shifts or 
calendar days  … Within ten days after 
notice or knowledge that an employee 
has contracted such an occupational 
disease, or the occurrence of a 
permanently physically impairing injury, 
or lost-time injury to an employee, or 
immediately in the case of a fatality, the 
employer shall, upon forms prescribed 
by the division for that purpose, report 
said occupational disease, permanently 
physically impairing injury, lost-time 
injury, or fatality to the division.”  
 

            6. The Respondents have proven, by preponderant evidence that the 
statute of limitations applies to the Claimant’s claim for workers’ compensation 
benefits.          
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            7. The Claimant has failed to prove, by a preponderance of the 
evidence that the statute of limitations was tolled by virtue of the Employer not 
filing an Employer’s First Report in a "no lost time" case. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 

a. The ALJ concludes that this claim is barred by the two year statute 
of limitations in § 8-43-103 (2), C.R.S.  As found, the record demonstrates this is 
a no lost time claim.  Accordingly, the tolling provision in this statutory section 
does not apply.  The Employer was not required by the statute, § 8-43-101(1), to 
file a report of the injury with the Division of Workers Compensation.  The tolling 
provision only applies when an employer is “required … by said articles” to file 
such a report.    § 8-43-103 (2) states that a claim is barred unless a notice 
claiming compensation is filed within two years (three years in the case of 
“excusable neglect”) of the injury. Section 8-43-103 (2) further states as follows: 

  [I]n all cases in which the employer has 
been given notice of  an injury and fails, 
neglects, or refuses to report said injury to the division 
as required by the provisions of said articles [of the 
Workers' Compensation Act], this statute of limitations 
shall not begin to run against the claim of the injured 
 employee ... until the required report has been 
filed with the division. 
 
 b. The Employer's duty to “report said 
injury” to the Division refers to the Employer's 
statutory duties under § 8-43-101, C.R.S.  Grant v. 
Indus. Claim Appeals Office, 740 P.2d 530 (Colo. 
App. 1987). § 8-43-101(1), requires that “[w]ithin ten 
days after ... the occurrence of a permanently 
physically impairing injury, or lost-time injury to an 
employee,” the employer must report the injury to the 
Division. A “lost time injury” is defined as one which 
causes the claimant to miss more than three work 
shifts or three calendar days of work. Grant v. 
Industrial Claim Appeals Office, supra. An employer is 
deemed to have “notice” of an injury when the 
employer has “some knowledge of accompanying 
facts connecting the injury or illness with the 
employment and indicating to a reasonably 
conscientious manager that the case might involve a 
potential compensation claim.” Jones v. Adolph Coors 
Co., 689 P.2d 681, 684 (Colo. App. 1984).  As found, 

http://web2.westlaw.com/find/default.wl?mt=Litigation&db=1000517&rs=WLW12.07&docname=COSTS8-43-103&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0343178032&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=1000517&rs=WLW12.07&docname=COSTS8-43-101&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0343178032&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=661&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0343178032&serialnum=1987099336&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=661&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0343178032&serialnum=1987099336&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=661&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0343178032&serialnum=1987099336&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=1000517&rs=WLW12.07&docname=COSTS8-43-101&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0343178032&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=ADF39CE1&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
http://web2.westlaw.com/find/default.wl?mt=Litigation&db=661&rs=WLW12.07&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0343178032&serialnum=1984149970&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=ADF39CE1&referenceposition=684&utid=%7bCFBC1F2D-FA27-4E88-AF1C-AC73F48026E8%7d�
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this claim involves a “no lost time” injury. 
 
           c.      It is the Claimant's burden to prove when 
the Employer had sufficient knowledge to trigger the 
duties required by § 8-43-101 (1). See City and 
County of Denver  v. Indus. Claim Appeals Office, 58 
P.3d 1162 (Colo. App. 2002) (burden of proof rests 
upon the party asserting the affirmative of a 
proposition). This is true because the tolling 
provisions create an exception to a claimant's duty to 
file a claim within two years of the injury. Procopio v. 
Army Navy Surplus, W. C. No. 4-465-076 [Indus. 
Claim Appeals Office (ICAO), June 10, 2005]. 
 
          d.       The holding in Gillespie v. DMD 
Construction, W.C. No. 4-737-182 (ICAO, March 4, 
2009) is instructive.   In Gillespie, the claimant filed a 
claim for compensation more than five years after his 
date of injury. He argued that the statute of limitations 
in § 8-43-103 (2) was tolled due to the failure of the 
employer or its insurance carrier to file an employer’s 
first report of injury with the Division despite the 
employer’s knowledge of the accident causing the 
claimant’s injury.  The ALJ, however, determined  the 
evidence did not show that the employer or the carrier 
had notice that the accident led to more than three 
days of lost work or permanent impairment.  
Therefore, the statute of limitations was not tolled and 
the claim was barred.  As found, this case is a “no lost 
time” case.  The same result that applied in Gillespie 
also applies in this case.   The Employer was not put 
on notice that the Claimant had sustained a lost time 
injury or permanent impairment.  As a result, the two 
year statute of limitation in § 8-43-103 (2), C.R.S., 
was not tolled and the Claimant’s claim for benefits is 
barred.     

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied 
and dismissed. 
  

DATED this______day of September 2012. 
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____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-823-819-04 

ISSUES 

 The following issues were raised for consideration at hearing: 

 a. Whether the situs of Claimant’s functional impairment in the right 
upper extremity extends beyond the arm at the shoulder or is on the schedule 
under Section 8-42-107, C.R.S.; and  

 b. Whether Claimant is entitled to reasonably necessary and related 
medical benefits in the form of Pilates classes, one private class and one group 
class per week.  Claimant seeks reimbursement for classes taken and an order 
addressing Claimant’s prospective entitlement to this benefit. 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following 
Findings of Fact are entered. 

 1. Employer employs Clamant as a feeder driver. Claimant drives a 
tandem tractor trailer from Employer’s Commerce City location to Wyoming. On 
February 24, 2010, at about 10:30 a.m., Claimant was involved in an automobile 
accident. Claimant was “thrown around” but he did not lose consciousness and 
he was able to get out of the truck cab without assistance.  

 2. Around 4:00 or 5:00 p.m. on February 24, 2010, Claimant sought 
medical treatment with Concentra.  Claimant reported feeling sore on the left side 
of his body. He was diagnosed with a closed head injury without loss of 
consciousness, cervical strain, left knee contusion, and chest wall contusion. 
Claimant was released to full duty.  

 3. When Claimant returned to Concentra on February 28, 2010, 
March 8, 2010, March 22, 2010, April 12, 2010, and May 3, 2010, Claimant 
complained of cervical, thoracic, lumbar, left knee and hernia pain. Claimant did 
not complain of right shoulder pain. Claimant was released to full duty capacity.  

 4. Claimant underwent a MRI scan of his cervical spine on May 10, 
2010. The MRI revealed moderate to severe degenerative changes with forminal 
narrowing at C4-5, C5-6, and C6-7. There were no acute compression fractures 
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or subluxation. Dr. Lesnak testified that Claimant more likely than not suffered a 
temporary soft tissue neck strain.   

 5. Claimant’s care was transferred to Dr. Robert Watson of Arbor 
Occupational Medicine.  Claimant presented for a MRI of the right shoulder on 
June 28, 2010. The MRI revealed: “moderate osteoarthritic changes of the 
arcomioclavical (A/C) joint; mild to moderate osteoarthritic changes in the 
glenohumeral articulation; a tear in the posterior glenoid labrum.” Claimant 
subsequently underwent a right shoulder injection with Dr. Michael Hewitt on 
August 8, 2010.  

 6. Dr. Watson provided Claimant work restrictions on July 29, 2010, 
for two weeks because of Claimant’s right hernia repair, which had occurred on 
July 15, 2010. Claimant received temporary total disability (TTD) benefits from 
July 15, 2010 through August 2, 2010, as a result of his hernia surgery. Claimant 
did not receive any further TTD benefits.  He returned to full duty on or around 
August 3, 2010.  

 7. By September 1, 2010, Claimant demonstrated full range of motion 
of the right shoulder, and was “asymptomatic.” Dr. Watson noted that the labral 
tear was resolving. On March 21, 2011, Claimant reported to Dr. Watson that his 
shoulder was “feeling good” and that his neck had improved. 

 8. Dr. Watson placed Claimant at maximum medical improvement 
(MMI) on April 19, 2011. Dr. Watson did not note any issues or problems with 
Claimant having lost any sleep, cervical pain, or trapezium pain. He provided 
Claimant with a 7% scheduled impairment rating for loss of range of motion of 
the right upper extremity. Claimant also received a 14% whole person 
impairment rating for his lumbar spine.  

 9. Dr. Watson recommended Pilates on an independent basis. 
Claimant underwent 12 Pilates sessions.   

 10. Dr. Lawrence Lesnak performed an independent medical 
examination on August 15, 2011, which included a comprehensive medical 
records review and physical examination. Dr. Lesnak noted that Claimant denied 
any neck symptoms. Claimant did not report any problems sleeping or trapezium 
pain. Dr. Lesnak noted that, during range of motion testing, Claimant limited his 
right arm range of motion due to fear of pain. Dr. Lesnak ultimately encouraged 
Claimant to complete the test. Dr. Lesnak obtained a 7% scheduled impairment 
rating for loss of range of motion of the upper right extremity, which was the 
same range of motion rating obtained by Dr. Watson.   

 11. Dr. Lesnak persuasively testified consistent with his physical 
examination, complete medical history review, and two medical reports. Dr. 
Lesnak testified that the Claimant’s right upper extremity diagnosis related to the 
industrial injury was a labral tear of the right shoulder, and that there were no 
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injuries to the acromioclavical joint (A/C) or impingement syndromes. He also 
testified that Claimant did not report problems sleeping at the time of the 
evaluation.  Nor did Claimant report pain in the trapezium area and that there 
was no permanent disability to the trapezium or neck.  The pain diagram 
Claimant completed at the time of the evaluation does not show pain the 
trapezium area.  

 12. Dr. Lesnak persuasively testified that the situs of the injury was at 
the glenohumeral joint. Under Table 17 of the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA 
Guides), the injury was properly rated as upper extremity impairment. Dr. Lesnak 
explained that the glenohumeral joint consists of two parts, the ball and cup. The 
ball of humerus is at the top of the arm. In Claimant’s case, motion 
measurements were related to restrictions in movement by the humeral head.  
The functional impairment relates to the humeral head movement. The functional 
impairment Claimant ultimately sustained was loss of range of motion of the 
upper extremity, which was the anatomical motion of the humerus rotating at the 
shoulder joint.  Therefore, the site of the functional impairment caused by the 
industrial injury was at the arm.   Dr. Swarsen corroborated Dr. Lesnak’s 
testimony that the industrial injury caused impairment of loss of range of motion 
in the arm.  Dr. Swarsen testified that impairment to the humeral head was 
considered scheduled impairment.  

 13. Claimant underwent a Division independent medical examination 
(DIME) with Dr. Cliff Gronseth on September 13, 2011. Dr. Gronseth noted that 
Claimant continued to work 10-12 hours per day without restrictions. Dr. 
Gronseth diagnosed Claimant with “chronic right shoulder sprain/strain injury with 
radiological evidence of posterior labral tear and glenohumeral and 
acormioclavical osteoarthritis.”  Dr. Gronseth noted that the arthritis in the right 
shoulder was preexisting. He provided a 5% scheduled impairment rating for loss 
of range of motion of the upper right extremity and 6% for mild crepitation. This 
yielded an 11% scheduled impairment rating for the right upper extremity.   

 14. Dr. Gronseth noted Claimant’s complaints of “falling asleep with his 
arms crossed seems to aggravate the shoulder pain.” However, Dr. Gronseth did 
not attribute any loss of sleep to the industrial injury, provide an impairment rating 
for loss of function caused by loss of sleep, or diagnose Claimant with a 
separately ratable sleep disorder related to the right shoulder.    

 15. Dr. Lesnak also testified regarding his video surveillance tape 
review of January 16, 2012. Dr. Lesnak noted that the Claimant was “extremely 
functional without signs of discomfort.” The video showed Claimant pushing a 
lawn mower, carrying pool floats, and walking his 90 pound dog using his right 
arm. The video also showed Claimant taking off his shirt over his head without 
any apparent assistance or discomfort.  
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 16. Claimant’s testimony is less credible than that of Respondent’s 
witness and is inconsistent with the medical records and surveillance video. 
Claimant testified that he wakes up four to five times per night in pain; however, 
Claimant did not report sleeping problems to Concentra, Drs. Watson, Hewitt, or 
Lesnak. Claimant testified that he needed assistance taking off a shirt overhead; 
however, the surveillance video shows Claimant taking off a shirt overhead 
without any assistance. Claimant testified that he walks his 90 pound dog with his 
left arm; however, he testified that he can walk his dog with his right arm, which 
is documented on the surveillance video.  Claimant testified that he has not been 
diagnosed with any sleep disorders or obtained any medication to address sleep 
impairment. The medical records do not substantiate Claimant’s allegations of 
sleep loss or disorders.  

 17. Dr. Swarsen’s conflicting testimony is not credible or persuasive. 
Dr. Swarsen testified that he had never physically examined the Claimant and 
that he did not completely review Claimant’s medical history prior to giving his 
medical opinions.  First, Dr. Swarsen could not determine whether Claimant’s 
pain in his shoulder was attributable to Claimant’s non-work related osteoarthritis, 
and that it was possible that the osteoarthritis was causing continued shoulder 
pain at night.  To rule out whether the degenerative changes were causing the 
alleged loss of sleep, Dr. Swarsen testified that it would be important to examine 
Claimant in a clinical setting which he did not do. Second, Dr. Swarsen had not 
reviewed the cervical MRI scan, which showed severe degenerative changes. He 
testified that it would be important to rule out whether Claimant’s alleged 
trapezium pain was caused by cervical radicular pain in a clinical setting, which 
he had not done.  He agreed it would be important to rule out non-work related 
pain generators in a clinical setting before determining whether work related pain 
generators were causing pain in the trapezium.   

 18. Claimant’s authorized provider subsequently requested 
authorization for an additional 24 Pilates classes.  The authorized physician did 
not recommend private Pilates classes. Claimant testified that no physician has 
recommended private Pilates classes. Claimant seeks authorization for 24 
Pilates classes over a 12 week period that was denied by Respondents in 
connection with the February 27, 2012, Peer Review. Dr. Frank Rauzi, the peer 
reviewer, stated that the request for an additional 24 Pilates classes was not 
medically necessary as Claimant had been at MMI and working without 
restrictions “for some time.” Dr. Rauzi relied upon WRCP, Rule 17, Exhibit 1, to 
determine that additional Pilates sessions exceeded the duration set forth in the 
Guidelines for therapeutic treatment. Dr. Lesnak further testified that no more 
than 12 group Pilates sessions were reasonable and necessary, and that private 
Pilates sessions were not reasonable or necessary given the fact that Claimant 
should be transitioning to an independent Pilates program.   

CONCLUSIONS OF LAW 
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 Having entered the foregoing Findings of Fact, the following Conclusions 
of law are entered. 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to Employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive 

of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

 
 3. Section 8-42-107(8)(b.5)(D)(II), C.R.S. requires that the authorized 
treating physician who is Level II accredited determine whether an injured worker 
has sustained permanent medical impairment at the time of Maximum Medical 
Improvement. The statutory scheme requires that the physician’s medical 
impairment rating “shall be based on the revised third version of the American 
Medical Association Guides to Evaluation of Permanent Impairment. (AMA 
Guides)   

 4. Section 8-42-107(2), C.R.S. establishes the list of scheduled 
injuries. Section (2)(a) places on the schedule “the loss of an arm at the 
shoulder.” Whether a Claimant has sustained a “loss of an arm at the shoulder” 
within meaning of C.R.S. § 8-42-107(2) or a whole person conversion rating 
under C.R.S. § 8-42-107(8) is a determination for the ALJ. Ellison v. People 
National Bank, W.C. No. 4-449-392 (ICAO, January 7, 2002). “In resolving this 
question, the ALJ must determine the situs of the Claimant’s ‘functional 
impairment,’ and the situs of the functional impairment is not necessarily the 
location of the injury itself.” Id; Langton v. Rocky Mountain Health Care Corp, 937 
P.2d 883 (Colo. App. 1996); Strauch v. PSLSwedish Healthcare System, 917 
P.2d 366 (Colo. App. 1996).  

 5. Based upon the totality of the evidence, it is found and concluded 
that the situs of Claimant’s functional impairment in the right upper extremity is in 
the arm. It is found that Claimant’s function impairment does not extend beyond 
the arm at the shoulder. It is found that Claimant is entitled to a scheduled 
impairment rating.  Influencing this decision is Claimant’s testimony, the medical 
records and surveillance video. Dr. Lesnak credibly testified that the Claimant 
received a proper upper extremity rating under the AMA Guides. Dr. Lesnak 
further testified that the functional impairment is to the arm since the nature of 
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Claimant’s injury restricts the humeral head from moving in the cup of the 
shoulder. This results in loss of range of motion of the upper extremity. Dr. 
Swarsen also testified that impairment to the humeral head is compensated as a 
scheduled injury. The resulting functional impairment is “loss of the arm at the 
shoulder.”  

 7. Claimant’s testimony that he experiences neck pain, trapezium 
pain, and loss of sleep caused by shoulder pain is less credible than the 
evidence contained in the medical record, surveillance video, and Dr. Lesnak’s 
testimony.  

 8. Additionally, in order to be entitled to conversion of the scheduled 
rating to whole person impairment for loss of sleep, “the record must contain 
evidence the sleep disorder is separately ratable under the AMA Guides.” Ellison, 
supra; See Bicknell v. Pinion Truck Stop Inc., W.C. No. 4-159-683 (ICAO, 
December 10, 1997); Dividov. John C. Ley, DDS, W.C. No. 4-288-357 (ICAO, 
November 26, 1997). Relying upon Arapahoe County v. ICAO (Colo. App. No. 
99CA2151, July 31, 2000), the Ellison panel held that, if there was no separate 
rating assignable for sleep problem relating from impairment to the upper 
extremity, than “the ALJ shall award benefits under the schedule.”  Since Dr. 
Gronseth did not provide a provide impairment or relate the shoulder injury to a 
sleep disorder, Claimant is not entitled to a converted shoulder impairment rating.  

 9. Claimant failed to prove by a preponderance of the credible 
evidence that he is entitled to conversion of the scheduled impairment rating for 
his upper extremity to a whole person impairment rating.  

 10. A claimant is entitled to reasonable, necessary, and related medical 
benefits intended to cure or relieve the effects of the industrial injury. C.R.S.§  8-
42-101; Grover v. Indus. Comm’n, 759 P.2d 705 (Colo. 1988). Here, Claimant 
has not proven that 24 additional Pilates sessions are reasonable or necessary. 
Additionally, Claimant has not provided any reason as to why private Pilates 
classes are medically necessary. Dr. Lesnak’s testimony is persuasive given that 
Claimant had already undergone 12 Pilates classes prior to the denial of the 24 
additional classes, and that it is reasonable for Claimant to continue Pilates on an 
independent basis rather than in a group or private setting. It is found that Pilates 
classes, private and group lessons, are not a reasonable, necessary, and related 
medical benefits. Dr. Lesnak credibly reported in the independent medical 
evaluation report that Claimant did not require additional Pilates classes paid for 
by Respondents, beyond that which Dr. Watson prescribed.  

 11. Clamant has not proven by a preponderance of the credible 
evidence that the 24 additional Pilates classes are reasonable and necessarily 
related to the industrial injury, and that he is entitled to reimbursement for Pilates 
classes.  

ORDER 



 220 

 It is therefore ordered that: 

 1. Respondents shall be liable to Claimant for workers’ compensation 
benefits based on a 7% scheduled impairment rating. 

 2. Claimant’s request for medical benefits in the form of Pilates 
classes, both private and group lessons is denied.   

 3. The insurer shall pay interest to Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

 4. All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _September 25, 2012 
Margot W. Jones 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-808-660-03 

ISSUES 

 Is the claimant precluded from seeking additional medical benefits 
because she failed to file a timely application for hearing to contest a Final 
Admission of Liability? 

 Did the claimant prove she is entitled to medical benefits for treatment of a 
shoulder condition allegedly caused by the industrial injury? 



 221 

 Did the claimant prove she is entitled to an award of permanent total 
disability benefits? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the 
following findings of fact: 

 
1. The claimant is a 6x year old custodian who was injured on 

November 8, 2009 when she was cleaning a toilet at the - Building in Colorado 
Springs. While turning around in a bath stall, the claimant struck her arm on a 
door lock. She notified her employer the same day and was referred to 
Emergicare for medical treatment. 

2. On November 9, 2009 John Reasoner, M.D. examined the claimant 
at Emergicare.  By history, the claimant struck her right arm on a bathroom stall 
door when she slipped on a wet floor.  The claimant’s pain diagram 
demonstrated an area of ecchymosis (bruising) in the right, inner upper arm and 
there was an area of tenderness with movement noted in the right forearm.  The 
pain diagram also showed tenderness above both shoulder blades and along the 
midline of the upper back.  There was no indication of pain in the shoulder joint.  
Dr. Reasoner checked spaces indicating that the “arm and shoulder” were 
normal to inspection, non-tender, and exhibited normal range of motion.  X-rays 
of the right humerus, hand and forearm were negative for fracture. The injury was 
diagnosed as a right upper extremity contusion and right wrist pain.  The claimant 
was given a wrist splint and placed in a sling.  She was released to return to work 
with no use of her right upper extremity and she was restricted from mopping or 
sweeping. 

3. On November 11, 2009 Dr. Reasoner again examined the claimant.  
The claimant’s pain diagram revealed pain and numbness in the right hand and 
aching pain in the right forearm and right upper arm.  The claimant reported she 
had to open doors “going backwards cause of back and shoulder pain.”  Dr. 
Reasoner noted “crepitus” of the right shoulder.  However, upon physical 
examination Dr. Reasoner checked spaces indicating the “arm and shoulder” 
were normal to inspection, non-tender and evidenced normal range of motion.  
His diagnoses were right wrist pain and right upper extremity contusion.  He 
prescribed Oxycodone and restricted the claimant to no use of the right upper 
extremity.  He also prescribed a right wrist MRI. 

4. On November 16, 2009 the claimant reported she was “improved” 
since the last visit.  Dr. Reasoner noted that the claimant’s hand range of motion 
was improved but her grip strength was decreased.  There was soft tissue 
tenderness of the wrist with slightly improved range of motion.  Dr. Reasoner 
checked spaces indicating the “arm and shoulder” were normal to inspection, 
non-tender and evidenced normal range of motion.  Dr. Reasoner’s diagnoses 
were right wrist contusion and sprain.   
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5. On December 14, 2009 the claimant reported her right hand was 
painful and the pain extended up to her elbow.  She also reported a “sleepy 
feeling.”  Dr. Reasoner referred the claimant to orthopedic surgeon Timothy Hart, 
M.D., for evaluation. 

6. Dr. Hart of Premier Orthopedics examined the claimant on 
December 21, 2009.  Dr. Hart assessed bruising edema of the right wrist and he 
noted MRI findings that demonstrated age related changes and some evidence 
of cysts within the ulnar head. Dr. Hart further noted x-ray findings of arthritic 
changes which “are age related unrelated to this incident six weeks ago.”  Dr. 
Hart felt claimant had some evidence of carpal tunnel syndrome (CTS) possibly 
caused by a contusion to the medial nerve.  He recommended an EMG of her 
right upper extremity. 

7. An EMG was performed on January 15, 2010.  The claimant 
returned to Dr. Hart on January 25, 2010.  He observed that the EMG findings 
demonstrated moderate to severe acute CTS without evidence of denervation.  
Dr. Hart further noted the claimant’s symptoms were gradually getting better, 
albeit slowly. Dr. Hart stated that “we were not going to consider a carpal tunnel 
release at this point” but would consider surgery should claimant’s symptoms 
persist or continue to worsen. When seen in follow up on March 1, 2010 Dr. Hart 
reported the claimant was much better and there was “much improvement” in her 
numbness and tingling.  Dr. Hart planned to see the claimant in one month. 

8. On January 26, 2010 Anjmun Sharma, M.D., examined the 
claimant at Emergicare.  Dr. Sharma assessed right median neuritis and CTS. 

9. On March 11, 2010 the claimant underwent a functional capacity 
evaluation (FCE) at Excel Physical and Occupational Therapy, P.C. (Excel).  The 
FCE was performed on referral from Dr. Sharma.  The results of the FCE placed 
the claimant in the “light” category (11-15 pounds) for occasional lifting and 
carrying.  The claimant failed to complete tests for right-sided overhead reach, 
repetitive reaching and handling due to reported arm and shoulder pain.  The 
results of the evaluation were reported as indicating the claimant gave reliable 
effort because 11 of 12 measures were within expected limits. 

10. On March 11, 2010, Dr. Sharma placed the claimant at maximum 
medical improvement (MMI).  Dr. Sharma’s Permanent Physical Impairment 
report reflects a final diagnosis of right median neuritis.  There was no diagnosis 
of any shoulder condition.  Dr. Sharma noted the FCE had been performed the 
same day at Excel. He assessed 4% permanent impairment of the right upper 
extremity (based on reduced range of motion at the wrist), which converts to 2% 
impairment of the whole person. No maintenance care was recommended.  
However, Dr. Sharma opined the claimant should be limited to permanent “safe” 
restrictions at the lighter physical demand level of 15 pounds maximum and that 
she was unable to perform repetitive reach immediate right, repetitive reach 
overhead right and handling right.  
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11. On March 19, 2010 the insurer filed a Final Admission of Liability 
(FAL) based upon Dr. Sharma’s finding of MMI and his medical impairment 
rating.  Specifically, the respondents admitted to 4% permanent impairment of 
the right upper extremity. The claimant objected and pursued a Division-
sponsored independent medical examination (DIME). 

12. William S. Griffis, D.O., was selected as the DIME physician.  He 
examined claimant on August 11, 2010.  The claimant complained of numbness 
and tingling sensations radiating through the right hand to the fingers. She also 
complained of aching pain in the right arm. Dr. Griffis assessed moderately 
severe CTS.  He opined that claimant was not at MMI and recommended a right 
carpal tunnel release. 

13. On August 24, 2010 the respondents filed a General Admission of 
Liability admitting claimant was not at MMI as found by Dr. Griffis. 

14. On November 9, 2010 William Greiser, M.D. examined the claimant 
at Emergicare for the purpose of determining whether the claimant should 
undergo additional evaluation and treatment.  The claimant reported that since 
March 11, 2010 her symptoms had gotten worse with increased numbness, pain 
and weakness of the right hand.  She advised that the pain radiated into the 
forearm and “on occasion, more proximally up into her arm.”  Dr. Greiser 
assessed a history of right CTS with “interval worsening since March 2010.”  He 
referred the claimant to Dr. Hart for consideration of surgical intervention. 

15. On November 17, 2010 claimant returned to Dr. Hart complaining 
of progressive worsening of the numbness and tingling in her right hand.  Dr. 
Hart recommended a repeat EMG which revealed moderate to severe right CTS.  
Dr. Hart performed a right carpal tunnel release on January 25, 2011.   

16. On March 2, 2011 Dr. Hart reported the claimant was “doing very 
well” with complete resolution of numbness and tingling in the hand with good 
range of motion.  Dr. Hart noted there was still some fatigue and weakness and 
stated the claimant should continue with therapy for the “next few weeks.”  Dr. 
Hart wrote that he anticipated the claimant would be released “back to full duty 
without restrictions in a couple of weeks.” 

17. On April 28, 2011 the claimant underwent an FCE at Excel.  The 
FCE was performed on referral from Dr. Greiser.  The results of the FCE placed 
the claimant in the “sedentary” category (1-10 pounds) for occasional lifting and 
carrying.  The claimant failed to complete tests for right-sided overhead reach, 
repetitive reaching and handling due to reported arm and shoulder pain. 

18. On May 5, 2011 Dr. Greiser placed the claimant at MMI.  In his 
report he stated that the claimant demonstrated “overall improvement with 
respect to the symptoms” in the post-operative period.  Dr. Greiser assessed 
permanent impairment of 6 percent of the right upper extremity (2 percent of the 
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hand and 4 percent of the wrist) which converts to a 4 percent whole person 
impairment.  Dr. Greiser opined the claimant was not likely to suffer “severe of 
subtle incapacitation.”  The results of the FCE were reported as indicating the 
claimant gave reliable effort because 11 of 12 measures were within expected 
limits.  Dr. Greiser imposed permanent restrictions consistent with the April 28, 
2011 FCE. 

19. The claimant returned to Emergicare on July 7, 2011 and was 
examined by Dr. Greiser.  She complained of “essentially constant pain which 
starts at the base of the thumb and then radiates all the way up her forearm, arm, 
and shoulder and sometimes in the neck.”  She also complained of pain that 
radiates into all of her finger tips. Dr. Greiser noted that claimant was taking 
Tramadol and he assessed “S/P right CT release with persistent pain.”  Dr. 
Greiser further noted that claimant was scheduled to see Dr. Griffis on August 2 
“for pain management.” 

20. On August 2, 2011 the claimant returned to Dr. Griffis for a follow-
up DIME.  Dr. Griffis noted that claimant was last seen on August 11, 2010 and 
he found she was not at MMI.  The claimant had subsequently undergone further 
evaluation and treatment, including a right carpal tunnel release on January 25, 
2011.  At the time of the follow-up DIME the claimant reported the numbness in 
her right hand was improved but she still experienced burning pain through the 
wrist and right thumb.  She also reported “right arm pain.”  The claimant stated 
she had trouble performing activities of daily living and was wearing a right arm 
sling.  On physical examination Dr. Griffis found deep tendon reflexes to be 2+/4 
in the right upper extremity and motor strength demonstrated “give way 
weakness” when the right deltoid muscle  was tested secondary to pain 
complaints.  Pinprick sensation was impaired in the median distribution of the 
right hand and there was a positive Tinel’s sign at the right wrist.  Dr. Griffis 
agreed with Dr. Greiser that the claimant reached MMI on May 5, 2011. His 
impression was chronic burning pain of the right hand and status post carpal 
tunnel release.  Dr. Griffis did not diagnose any shoulder condition.  Dr. Griffis 
found 12% permanent impairment of the right upper extremity based upon 
impairment of the median nerve and decreased sensation. Using Table 3 this 
converted to 7% whole person impairment.  Dr. Griffis recommended 
maintenance care to include doctor visits and prescribed medications over the 
next year. 

21. On August 9, 2011 the claimant returned to Dr. Greiser for a follow-
up maintenance evaluation.  The claimant complained of “worsened” pain in her 
hand since her last visit.  She reported the pain in her hand that was “most 
evident” in her thumb, but she denied any numbness. She also complained of 
throbbing pain in her right shoulder with radiation all the way down to her fingers. 
She stated this was worse when she turned her neck. Dr. Greiser found “fairly 
global weakness” involving the muscles innervated by both the median nerve as 
well as the ulnar nerve.  Examination of the wrist was negative for Tinel’s sign.  
Dr. Greiser assessed status post right carpal tunnel release and persistent and 
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worsening right upper extremity pain and weakness.  He stated: “At the present 
time, I cannot explain the etiology of the patient’s persistent and worsening pain 
and weakness which appears to involve essentially her entire right upper 
extremity.” He recommended an MRI scans of the cervical spine and right 
shoulder. 

22. On August 18, 2011 the insurer filed an FAL based upon the 
findings of Dr. Griffis.  Specifically the respondents admitted to permanent partial 
disability benefits based on 12 percent scheduled impairment of the right upper 
extremity. The respondents further admitted to reasonable, necessary and 
related medical treatment after MMI. 

23. The OAC file reflects that on September 6, 2011 the claimant filed 
an application for hearing and raised the issue of “medical benefits.”  Apparently 
this application for hearing was withdrawn or dismissed.  The current Application 
for Hearing was filed on February 15, 2012. 

24. The claimant was re-examined by Dr. Greiser on August 31, 2011 
and reported that her symptoms remained unchanged.  Dr. Greiser recorded that 
the right shoulder MRI revealed findings including a chronic full thickness tear of 
the supraspinatus tendon with medial retraction and atrophy of the muscle, 
severe tendinopathy of the infraspinatus tendon and atrophy of the muscle, a full 
thickness tear of the long biceps tendon with distal retraction, glenohumeral joint 
effusion and a subacromial-subdeltoid bursitis.  The cervical spine MRI revealed 
findings of mild degenerative changes of C3-C4 down to the C6-C7 disc spaces 
with no evidence of nerve root impingement.  Dr. Greiser noted that claimant 
denied any other injury to her right upper extremity since the date of her initial 
injury. Dr. Greiser stated: “Frankly, I am at a loss to explain [the claimant’s] 
progression of symptoms with respect to her increasing right upper extremity 
pain and weakness. While she certainly does have some significant findings on 
her shoulder MRI, it is my opinion that these are likely chronic in nature and not 
related to her initial work injury of 11/04/2009 (sic).  I base this opinion on the 
patient’s mechanism of injury and the fact that her initial as well as subsequent 
physical examinations of her left (sic) shoulder by Dr. Reasoner were essentially 
normal.” 

25. On November 9, 2011 the claimant returned to Dr. Hart for 
evaluation of her persistent right upper extremity pain and weakness.  Dr. Hart 
noted that claimant was doing well with regards to her carpal tunnel release as 
the numbness and tingling in her hand had completely resolved.  However, she 
reported continued pain in the upper anterior right arm into her right shoulder, 
radiating down into her arm.  Dr. Hart commented on the MRI findings on the 
right shoulder which showed a “chronic full thickness tear” of the supraspinatus 
along with a full thickness tear of the long head of the biceps tendon and severe 
tendinopathy of the infraspinatus (tendon).  He felt her current symptoms were 
from the shoulder rather than the wrist and he recommended evaluation by a 
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shoulder surgeon.  With regard to the right wrist Dr. Hart released claimant to 
return to work at “full duty – no restrictions.” 

26. The claimant returned to Dr. Greiser on November 16, 2011.  Her 
condition was unchanged, and she stated that her shoulder pain was interfering 
with her activities of daily living (ADL).  He recommended the same work 
restrictions as previously imposed at the time of MMI.  He requested a referral to 
Dr. David Walden for evaluation of claimant’s right shoulder.  That referral was 
denied by the respondents on the basis that the shoulder condition was not work 
related. 

27. On December 19, 2011 claimant underwent a FCE with Gail Gerig 
of Hands on Therapy, at the request of claimant’s attorney. In her FCE report, 
Ms. Gerig listed claimant’s diagnoses to include: 1. right ulnolunate abutment 
syndrome; 2. associated subacute to chronic subchondral bone marrow 
edema/bony contusion involving the proximal ulnar aspect of the lunate; 3. 
centrum tear of the TFCC; 4. associated subcutaneous soft tissue edema 
involving the wrist, mostly in the ulnar aspect; 5. mild subchondral bone marrow 
changes involving the base of the hamate and volar base of the capitate; 6. 
moderate to severe right carpal tunnel syndrome; 7. right carpal tunnel release 
January 25, 2011; 8. MRI: Cervical spine and right shoulder ordered August 9, 
2011 a. “Chronic FT tear of SS tendon”  (most likely meaning chronic full 
thickness tear of the supraspinatus tendon). b. “FT tear long head of the R long 
biceps tendon (most likely meaning full thickness tear of the right long biceps 
tendon); 9. right upper quadrant pain; and 10. loss of right upper extremity 
function.  In her report, Ms. Gerig noted limitations and what she characterized 
as “severe dysfunction” of the scapulohumeral area with lack of stability.  She 
found “severe right upper quadrant dysfunction” and an inability for claimant to 
use her right upper extremity in a useful manner.  She described findings 
postural changes that she attributed to the work injury and findings that she felt 
were suggestive of CRPS.  Ms. Gerig concluded claimant was completely 
restricted in activities which included crouching, stooping, crawling, right reaching 
at shoulder level or above shoulder level and she also concluded that claimant 
would have “some restrictions” on functions such as standing, walking, squatting, 
bending and kneeling.  She opined as to claimant’s need for additional medical 
care. She commented upon claimant’s education, English skills, hearing loss and 
age.  

28. On January 9, 2012 Allison Fall, M.D., performed an independent 
medical examination (IME) at the respondents’ request.  Dr. Fall took a history, 
reviewed claimant’s medical records and performed a physical examination.  The 
claimant complained of pain in her right arm from the elbow to the neck and 
shoulder blade and an inability to move her arm.  She stated that her shoulder 
blade “burns with pain.”  She also reported pain in her right anterior chest area 
and complained that her arm swells and sweats.  Dr. Fall opined that Gail Gerig’s 
FCE results were not valid with respect to right-sided five-position grip and five 
fast repetitions of grip.  Dr. Fall also noted “significant pain behaviors” and many 
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non- physiologic findings.  Dr. Fall opined the claimant’s right shoulder condition 
and MRI findings are not related to the industrial injury.  Dr. Fall explained that a 
contusion of the right arm would not cause shoulder derangement, the MRI 
findings were consistent with a “chronic degenerative process,” and the 
claimant’s medical records were not consistent with a shoulder injury in 
November 2009.  Dr. Fall agreed with Dr. Hart that no permanent restrictions can 
be ascribed to the injury-related CTS and carpal tunnel release.   

29. On March 3, 2012 the claimant underwent an IME with Jack Rook, 
M.D., at the request of her attorney.  Dr. Rook noted a medical history in which 
claimant said that she developed “immediate severe pain in her right hand and 
throughout her right arm extending to her neck, shoulder, and right-sided upper 
back.”  The claimant reported to Dr. Rook that she “consistently” told her 
therapist that she had pain in her shoulder, neck and her right-sided upper back.  
Dr. Rook reviewed claimant’s medical records.  In his IME report he states that 
he was asked to comment on the issues of the impairment rating, future 
treatment needs, recommended work restrictions, and his opinion as to 
claimant’s ability to maintain and sustain employment.  He opined that claimant 
should have received an impairment rating for her shoulder condition, including 
significant range of motion loss, which he believes is related to the work injury.  
He opined that claimant’s impairment rating should be considered as a whole 
person impairment rating. Dr. Rook also opined that claimant should see a 
shoulder orthopedic specialist for consideration of shoulder surgery, while also 
stating his opinion that there may be a “neurogenic component” to her condition.  
Dr. Rook went on to further opine that claimant’s right upper extremity is 
“essentially functionless” and he recommended a five-pound lifting maximum with 
no over the shoulder reach with the right arm.  He opined that claimant is not 
capable of “competitive employment.” 

30. Michael Fitzgibbons conducted a vocational assessment of 
claimant at the request of claimant’s attorney.  In his Vocational Evaluation 
Update report dated January 12, 2012 Mr. Fitzgibbons noted that he previously 
completed a vocational evaluation of claimant on February 8, 2011.  At that time 
he concluded that she was unable to earn a wage due to factors that included a 
language barrier, weak academic abilities in the English language, age, lack of 
transferable skills, poor functioning and chronic pain.  He stated that he met with 
claimant “briefly” and reviewed additional medical records and he conducted 
additional vocational research.  Mr. Fitzgibbons noted another FCE had been 
completed at Excel on April 28, 2011, but he did not have that report.  Rather he 
reviewed the summary of the findings as stated by Dr. Greiser. He also reviewed 
the FCE report of Gail Gerig and he opined that the claimant has “no realistic job 
possibilities” when considering her “full vocational profile” and she is unable to 
earn a wage.” 

31. Roger Ryan conducted a vocational assessment of the claimant at 
the request of the respondents.  In his report dated May 16, 2012 Mr. Ryan 
opined that claimant is able to work and earn a wage as demonstrated by her 
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activity level, the medical opinions and labor market research results.  Mr. Ryan 
noted the reports of Dr. Hart and Dr. Fall releasing claimant for full duty work.  He 
also noted that if the results of the FCE completed in April of 2011 are observed, 
as recommended by Dr. Greiser, the claimant would have to be more selective in 
pursuing office cleaning possibilities or other vocational options.  Mr. Ryan further 
noted that certain areas of the FCE were not recorded because of claimant’s 
symptom complaints or behaviors.  Mr. Ryan commented upon the claimant’s 
reported total hearing loss and claimed language barrier to obtaining work.  The 
claimant reported taking GED classes in English and she informed Mr. Ryan that 
she served on a one week long jury trial which was held in English.  Mr. Ryan 
further noted the claimant’s past work experience in the office cleaning and 
housekeeping field, as well as her work for a restaurant.  Mr. Ryan contacted six 
Colorado Springs restaurants and all six reported they had hired hostesses since 
March 1, 2012.  He identified numerous vocational options for claimant within the 
definitions of sedentary and light duty work. 

32. In an Addendum to his vocational assessment report dated May 17, 
2012, Mr. Ryan noted Dr. Hart’s response to the vocational options he suggested 
for the claimant.  In his response dated May 4, 2012, Dr. Hart approved 
numerous jobs that the claimant could perform within the definitions of sedentary 
and light duty work as identified by Mr. Ryan.  The ALJ infers that the limitations 
imposed by Dr. Hart pertain to claimant’s shoulder condition and are not due to 
the work injury.  

33. Dr. Greiser testified by deposition on February 12, 2012.  He is 
board certified in general surgery and a specialist in urgent care and 
occupational medicine. He is level II accredited.  When Dr. Greiser took over the 
claimant’s care he had an opportunity to review the records of Dr. Sharma.  Dr. 
Greiser noted claimant’s medical history and the fact that the majority of her 
complaints were related to her wrist.  When Dr. Greiser took over claimant’s care 
in November 2010 he diagnosed right carpal tunnel syndrome.  There was no 
indication in his records that claimant was complaining of elbow or shoulder 
problems.  After the claimant underwent carpal tunnel surgery with Dr. Hart she 
continued to see Dr. Greiser.  As of March 15, 2011 she had no complaints of 
injury to her forearm, elbow, upper arm or shoulder.  Dr. Greiser testified that, to 
the extent that claimant was subjectively complaining of pain on a scale of 8 to 9 
out of 10, and given his examination findings, he was not able to correlate her 
complaints to any specific findings. 

34. Dr. Greiser further testified that while the FCE report reflects 
complaints of right wrist, forearm and shoulder pain these complaints were not 
made or emphasized to him prior to the FCE.  He stated that the limitations 
described in the FCE would indicate the possibility of some elbow or shoulder 
limitations.  Dr. Greiser testified that up until August 9, 2011 there was nothing 
within his records to indicate that claimant complained of right shoulder pain.  He 
further testified that it was “very difficult” to make a definitive statement regarding 
causation because the injury could have caused the findings noted on the MRI, 
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but he was at a loss to explain why shoulder problems were never really 
emphasized by the claimant until August 2011.  Dr. Greiser went on to explain 
that while it is possible that claimant may have sustained some injury to her 
shoulder at the time of the initial injury, he would expect someone with that 
degree of pathology in the shoulder to have symptoms ongoing from the time of 
the injury.  He also opined that the claimant should have manifested symptoms 
earlier than she did if the shoulder condition was part of the original injury.  Dr. 
Greiser testified that: “In my opinion, I believe the MRI findings are likely the 
result – because they do appear to be chronic in nature, and while there is a 
possibility that – as I said, there’s a possibility they could have been related to 
the injury, more likely they are related to chronic, repetitive use of the extremity.”  
Dr. Greiser stated that a patient’s performance on an FCE is “partially within the 
control of the patient.” 

35. Dr. Hart also testified by deposition.  He is an orthopedic surgeon 
with a subspecialty in hand surgery and he is level II accredited.  Dr. Hart 
testified that, although claimant is Spanish speaking, an interpreter was provided 
during her examinations and to the best of his recollection he never had any 
difficulty communicating with her.  The claimant was initially examined for a 
reported right hand, wrist and forearm injury. On December 21, 2009, Dr. Hart 
noted the MRI findings which demonstrated age-related arthritic changes, cysts 
in her ulna and chronic “issues” that pre-existed the work injury.  The claimant 
eventually underwent a right carpal tunnel release surgery on January 25, 2011.  
Post-operatively she reported her numbness and tingling resolved and other than 
some fatigue of the hand and some weakness, which was not uncommon, he felt 
she would “fairly rapidly” be returned to her normal activities. 

36. Dr. Hart further testified that he thought the claimant would be 
ready to return to work 2 weeks after he examined her on March 2, 2011.  He 
completed a full duty work release.  He did not examine claimant again until 
November 9, 2011.  At that time it was still his opinion the claimant was capable 
of full duty work with respect to the right carpal tunnel syndrome.  Dr. Hart 
testified the claimant did not complain of shoulder problems during the times he 
saw her prior to November of 2011.  Dr. Hart opined that there was a “long period 
of time between causation and reporting” of the right shoulder problems, stating: 
“it’s an immediate cause and effect if there’s a tissue tear or tissue damage, a 
yielding of tissue secondary to an energy dissipation, a twist, a turn… in the 
natural course of things, if she were to have injured her shoulder when she 
slipped and fell against the restroom stall, I would have expected that she would 
have told me her shoulder hurt.”  

37. The claimant testified at the hearing held on June 5, 2012.  She 
stated that at the time of the accident she hit her arm on the steel frame of the 
door and felt pain in her hand and it went up her arm.  The claimant testified that 
“from the beginning” her shoulder hurt, but states she was told the pain was from 
her carpal tunnel.  She was not able to do all of the exercises at her FCE due to 
right arm pain.  She testified that she still has arm pain and pain in the palm of 
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her right hand that affects all of her fingers.  The pain travels up her arm, she 
cannot grip, and she has pain extending even into her neck and upper back.  The 
claimant testified she took Tramadol and Ibuprofen, but she has not taken any 
medications since December 2011.  The claimant does not believe she can work 
because of her arm pain.  She testified that she believes she has pain and 
weakness in her shoulder, neck pain and upper arm pain and that all of these are 
disabling to her.  

38. Dr. Rook testified on behalf of claimant at the hearing on June 5, 
2012.  Dr. Rook testified that he believes the claimant could have pain in her 
entire arm from carpal tunnel.  He testified that he reviewed the FCE reports, 
including that of Gail Gerig, and he considers them to be reliable.  He believes 
the claimant’s right upper extremity is “functionless” and she can only use it as an 
“assist.”  He opined that in addition to the restrictions he recommended in his 
IME report the claimant should have restrictions on her left upper extremity to 
avoid injuring it.  Dr. Rook testified that he believes the right shoulder problems 
are related to the work injury.  He disagrees with the conclusions of Dr. Fall.   

39. Michael Fitzgibbons testified on behalf of claimant at the hearing on 
July 20, 2012.  He is a vocational rehabilitation counselor and he was qualified as 
an expert witness.  He testified that in his opinion the claimant is precluded from 
performing any of her past occupations and that she is permanently and totally 
disabled from work.  He cited various factors including the claimant’s age, lack of 
education, limited English speaking skills and her moderate to severe hearing 
loss.  He also cited the results of the FCE’s which significantly limit the use of her 
right upper extremity.  He opined that these factors preclude claimant from 
obtaining employment.  

40. Dr. Allison Fall testified on behalf of the respondents. She reiterated 
that in her opinion the claimant’s shoulder condition is not related to the work 
injury.  She bases this opinion on the mechanism of injury and her review of the 
medical records.  Dr. Fall testified that there was no physiologic basis for these 
complaints in relation to the work injury. She found “give way” weakness 
throughout her examination.  Dr. Fall agreed with Dr. Greiser that she was 
unable to correlate the claimant’s subjective complaints to any specific objective 
findings on examination.  Dr. Fall noted significant pain behaviors and 
nonphysiologic findings.  She agreed with Dr. Hart that claimant had a successful 
recovery from her work related carpal tunnel syndrome surgery and that claimant 
was capable of returning to work with no restrictions with respect to that 
condition.  Dr. Fall questioned the validity of the FCE conducted by Gail Gerig.  
She also testified that the results of FCE’s are effort dependent. 

41. Roger Ryan testified on behalf of the respondents.  He is an expert 
vocational rehabilitation counselor with 26 years of experience in vocational 
rehabilitation, vocational evaluation and case management.  Mr. Ryan testified 
that in his opinion the claimant is capable of working and earning a wage.  Aside 
from the opinions expressed by Dr. Hart and Dr. Fall that claimant is capable of 
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returning to full duty work, Mr. Ryan considered the FCE from Excel in April 2011 
and the restrictions noted by Dr. Greiser.  In conducting his vocational evaluation, 
Mr. Ryan took into consideration jobs that he felt claimant could do within a 
combination of her physical abilities that were noted as well as her abilities with 
regard to language and communication.  He testified that he did not believe there 
was any reason her limited English speaking ability would prevent her from 
obtaining employment.  He also testified that he did not think that her hearing 
loss would prevent her from working.  He did not recall having any problem 
communicating with her at the time of his interview due to her reported hearing 
loss. 

42. Mr. Ryan testified that he believes the claimant is capable of 
performing the jobs identified in his report, which he characterized as entry-level 
jobs requiring no experience.  He considered sedentary and light duty work and 
he considered Dr. Greiser’s testimony concerning limitations on the claimant’s 
right upper extremity.  He also disagreed with Mr. Fitzgibbons testimony that 
claimant could not go back to any of her former jobs.  Mr. Ryan noted that 
claimant worked for a restaurant performing numerous duties.  He felt she could 
return to work as an office cleaner with selective employers, provided work could 
be performed with limited use of her right upper extremity.  He testified that the 
claimant would be capable of performing numerous jobs with employers 
identified in his report as indicated by his labor market survey.  Mr. Ryan noted 
the job options approved by Dr. Hart and he testified that in his opinion the 
claimant was capable of performing these jobs.  He testified that he did not 
believe the claimant’s age would prevent her from working or obtaining 
employment.  Considering all of the evidence presented and the results of his 
labor market survey, Mr. Ryan opined that claimant is capable of working and 
earning a wage in some capacity.  

43. The claimant failed to prove it is highly probable and free from 
serious doubt that the shoulder pathology detected on the MRI, and hence the 
consequent need for evaluation and treatment of the shoulder, is causally related 
to the industrial injury.  Therefore, the claimant failed to overcome the DIME 
physician’s determination that she does not need any additional treatment for 
injury-related conditions in order to reach MMI. 

44. Dr. Fall credibly opined that the right shoulder MRI findings 
represent a degenerative process that is not causally related to the industrial 
injury of November 8, 2009.  Dr. Fall persuasively explained that a contusion to 
the right upper arm is not a sufficient mechanism of injury to have caused the 
shoulder conditions documented by MRI, that the MRI findings represent a 
“chronic degenerative process,” and that the claimant’s medical records are not 
consistent with a shoulder injury occurring on the November 8, 2009.  Dr. Fall’s 
opinion is largely corroborated by the deposition testimony of Dr. Greiser.  Dr. 
Greiser credibly testified that although it is “possible” that the MRI findings are 
related to the industrial injury it is more likely they are related to “chronic, 
repetitive use of the extremity.”  Dr. Greiser explained that if the claimant injured 
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the shoulder in November 2009 she would have manifested symptoms from the 
time of injury going forward and “earlier than she did.”  Dr. Greiser was “at a loss 
to explain why the shoulder was never really emphasized by the patient or 
complaints related to the shoulder were never emphasized by the patient until … 
when I did her review” in August 2011. 

45. The opinions of Dr. Fall and Dr. Greiser concerning the cause of 
the shoulder pathology are further corroborated by the credible opinions of Dr. 
Hart.  Dr. Hart first examined the claimant in December 2009, but the claimant 
never reported shoulder pain to Dr. Hart until November 2011.  Dr. Hart 
persuasively opined that was “a long period of time between causation and 
reporting.”  Dr. Hart explained there is “an immediate cause and effect if there’s a 
tissue tear or tissue damage,” and he stated that if the claimant injured her 
shoulder in November of 2009 he “would have expected that she would have told 
me that her shoulder hurt.” 

46. The ALJ has reviewed the claimant’s medical records and 
concludes that they are mostly devoid of shoulder complaints until August 2011, 
nearly two years after the date of the industrial injury.  On November 9, 2010 the 
claimant did report that she had trouble using her right arm and could only use 
her left arm.  Further there was evidence of tenderness in muscles of the mid and 
upper back.  However, Dr. Reasoner examined the claimant’s shoulder and 
recorded a normal “inspection,” that the shoulder was “non-tender,” and there 
was a normal range of motion.  After November 9, 2009 and prior to August 2011 
the medical records, for the most part, fail to document symptoms involving the 
right shoulder and focus on the claimant’s hand and arm.  While the claimant 
reported shoulder pain during the FCE’s in March 2010 and April 2011, she was 
not making similar complaints to her treating physicians.  Thus, the weight of the 
medical records supports the opinions of Dr. Fall, Dr. Greiser and Dr. Hart 
concerning the cause of the claimant’s shoulder condition.   

47. To the extent Dr. Rook and Gail Gerig opined the claimant’s 
shoulder condition is related to the industrial injury their opinions are not 
persuasive.  The opinions of Dr. Fall, Dr. Greiser and Dr. Hart are more logical 
and consistent with the claimant’s medical records than the opinions of Dr. Rook 
and Gerig. 

48. For the reasons set forth above the claimant failed to prove by even 
a preponderance of the evidence that the shoulder condition is causally-related 
to the industrial injury. 

49. The claimant failed to prove by a preponderance of the evidence 
that, if she is permanently and totally disabled (PTD), the industrial injury is a 
“significant causative factor” in the PTD. 

50. A preponderance of the evidence establishes that the residual 
disability caused by the effects of the industrial injury was not sufficient to render 
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the claimant permanently and totally disabled.  The ALJ is persuaded by the 
report of the DIME physician, and the opinions of Dr. Greiser and Dr. Hart that 
the industrial injury caused carpal tunnel syndrome (CTS) resulting in the carpal 
tunnel release surgery performed by Dr. Hart.  When Dr. Hart saw the claimant 
on February 9, 2011 he noted that after surgery the claimant’s numbness and 
tingling had resolved and she had only some stiffness and tenderness.  In March 
2011 Dr. Hart opined the claimant could be released to regular duty in two 
weeks.  When Dr. Hart saw the claimant in November 2011 he again opined she 
could be released to full duty with respect to the CTS and carpal tunnel release.  

51. The ALJ finds that Dr. Hart’s opinion is corroborated by the credible 
opinion of Dr. Fall.  Dr. Fall opined that based on the work related diagnosis of 
“carpal tunnel release” there was no necessity for any work restrictions.  She 
further testified that in her opinion the claimant was capable of performing activity 
in excess of the limitations noted on the functional capacities evaluations.  She 
explained that performance on an FCE is effort dependent and predicated on 
reports of pain.  Dr. Fall noted that during her examination the claimant displayed 
several non-physiologic pain behaviors. 

52. Further, a preponderance of the evidence establishes that the 
industrial injury did not cause the claimant’s shoulder condition, nor any disability 
associated with the shoulder.  Whether measured by the clear and convincing 
standard, or the less stringent preponderance of the evidence standard, the 
claimant failed to prove that the shoulder condition is related to the industrial 
injury.  As found, the ALJ credits the opinions of Dr. Fall, Dr. Hart and Dr. Greiser 
to the extent they opined the shoulder is not related to the industrial injury.  
Further, the ALJ is not persuaded by opposing opinions.  Thus, to the extent the 
claimant has limitations caused by the shoulder that render her unable to earn 
wages in any employment, the claimant failed to prove that those limitations are 
causally related to the industrial injury.  The industrial injury is not a significant 
causative factor in the alleged PTD. 

53. Evidence and inferences inconsistent with these findings are not 
credible or persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  Except as noted below, 
the claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
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Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

CLOSURE OF MEDICAL BENEFITS ISSUE 

 The respondents contend the ALJ may not consider the claim for medical 
care to treat the shoulder condition because that issue was closed by the 
claimant’s failure timely to file an application for hearing after they filed the 
August 18, 2011 FAL.  The ALJ disagrees with this contention. 

 Section 8-43-203(2)(b)(II)(A), C.R.S., provides that a claim will be 
automatically closed “as to the issues admitted in the final admission if the 
claimant does not, within thirty days after the date of the final admission, contest 
the admission in writing and request a hearing on any disputed issues that are 
ripe for hearing.”  Section 8-43-203(2)(d), C.R.S., provides that once a case is 
closed under subsection (2) “the issues closed may only be reopened pursuant 
to section 8-43-303.”  The courts and the Industrial Claim Appeals Office have 
usually treated these provisions as jurisdictional. Town of Ignacio v. Industrial 
Claim Appeals Office, 70 P.3d 513 (Colo. App. 2002); Dalco Industries, Inc. v. 
Garcia, 867 P.2d 156 (Colo. App. 1993); Lam v. Royal Crest Dairy, W.C. No. 4-
506-429 (ICAO November 4, 2005); but see Leewaye v. Industrial Claim Appeals 
Office, 178 P.3d 1254 (Colo. App. 2007) (failure to comply with time limits to 
object to FAL does not deprive ICAO and court of subject matter jurisdiction). 

 Whether or not these provisions are considered “jurisdictional,” they are 
part of an overall statutory scheme designed to provide a method to determine 
the claimant’s medical condition, afford the claimant an opportunity to contest a 
determination of his or her medical condition, to close all issues when there is no 
dispute and need for a hearing, and to permit reopening on appropriate grounds 
including change of condition.  Thus, failure timely to contest an FAL results in 
closure of all issues addressed in the FAL.  See Peregoy v. Industrial Claim 
Appeals Office, 87 P.3d 261 (Colo. App. 2004); Cordova v. Industrial Claim 
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Appeals Office, 55 P.3d 186 (Colo. App. 2002); Chambers v. Concrete 
Associates, Inc., WC 4-784-053 (ICAO June 24, 2010). 

In Peregoy v. Industrial Claim Appeals Office, supra, the court held that in 
order to contest an FAL by filing an application for hearing on issues ripe for a 
hearing, the claimant must file an application for hearing contesting some aspect 
of the FAL, and must “state the benefit to which he or she is entitled.”  In 
Gerchman v. Wal-Mart Stores, Inc., WC 4-525-960 (ICAO July 23, 2004), the 
ICAO held that once a claimant files a timely application for hearing that contests 
an FAL the subsequent withdrawal of the application does not vitiate its 
effectiveness for the purpose of tolling the thirty day time limit contained in § 8-
43-203(2)(b)(II)(A).  The ICAO stated that “nothing in the statute states that once 
the claimant satisfies the requirement to file an application for hearing on a 
disputed issue ripe for hearing that ‘withdrawal’ of the application and 
consequent ‘cancellation’ of the scheduled hearing vitiates the effectiveness of 
the timely filed application for purposes of satisfying the jurisdictional 
requirements of § 8-43-203(2)(b)(II).” 

Here, the insurer filed an FAL on August 18, 2011.  The FAL adopted the 
DIME physician’s finding that the claimant had reached MMI, admitted for 
permanent partial disability benefits and ongoing medical benefits after MMI.  On 
September 6, 2011, within thirty days after the FAL, the claimant filed an 
application for hearing raising the issue of medical benefits.  The clear import of 
the endorsement of this issue was to declare the claimant’s disagreement with 
the respondents’ FAL insofar as it limited her to receiving post-MMI medical 
benefits.  Thus, the claimant timely challenged the FAL. 

Moreover, the fact that the initial application for hearing was withdrawn or 
dismissed did not preclude the claimant from filing a second application for 
hearing seeking medical benefits beyond those admitted by the FAL.  The fact 
that the second application was filed more than thirty days after the August 2011 
FAL did not mean the claimant was statutorily precluded from seeking benefits 
because she had already complied with § 8-43-203(2)(b)(II)(A) by timely filing the 
September 2011 application.  Gerchman v. Wal-Mart Stores, Inc., supra. 

ENTITLEMENT TO MEDICAL BENEFITS TO TREAT SHOUDLER CONDITION 

 The claimant contends she is entitled to a referral for evaluation and 
treatment of her shoulder condition revealed by the MRI of August 30, 2011.  The 
respondents contend the claimant’s shoulder condition is not causally related to 
the industrial injury.  Therefore they argue the claimant is not entitled to medical 
treatment for the shoulder.  In connection with this argument the respondents 
reason the DIME physician placed the claimant at MMI and thereby implicitly 
determined the claimant does not have any injury-related shoulder condition.  
The respondents reason that in these circumstances the claimant is obligated to 
demonstrate by clear and convincing evidence that the shoulder condition is 
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causally-related to the industrial injury.  The ALJ agrees with the respondents’ 
position. 

MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  Section 8-40-
201(11.5), C.R.S.  (Emphasis added.)  A DIME physician’s finding that a party 
has or has not reached MMI is binding on the parties unless overcome by clear 
and convincing evidence.  Section 8-42-107(8)(b)(III), C.R.S.; Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 
128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim 
Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination of MMI 
requires the DIME physician to assess, as a matter of diagnosis, whether various 
components of the claimant’s medical condition are causally related to the 
industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).  A finding that the claimant needs additional medical treatment 
(including surgery) to improve her injury-related medical condition by reducing 
pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. 
v. Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. 
Industrial Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. 
National By-Products, Inc., W.C. No. 4-320-606 (ICAO March 2, 2000). 

Thus, a DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or 
diagnostic procedures to evaluate the condition are inherent elements of 
determining MMI.  Therefore, the DIME physician’s opinions on these issues are 
binding unless overcome by clear and convincing evidence.  See Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  Clear and 
convincing evidence is that quantum and quality of evidence which renders a 
factual proposition highly probable and free from serious or substantial doubt.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).   

Here, the claimant contends she is entitled to additional medical treatment 
in the form of evaluation and treatment of the right shoulder condition.  The ALJ 
concludes this assertion is a “constructive challenge” to the DIME physician’s 
finding that she attained MMI without the need for any such treatment.  In these 
circumstances the claimant must overcome the DIME physician’s finding of MMI 
by clear and convincing evidence.  Story v. Industrial Claim Appeals Office, 910 
P.2d 80 (Colo. App. 1995). 

As determined in Findings of Fact 43 through 47, the claimant failed to 
prove it is highly probable and free from serious doubt that the shoulder condition 
for which she seeks additional medical treatment is causally related to her 
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industrial injury.  The ALJ has credited the opinion of Dr. Fall that the shoulder 
pathology depicted on the MRI is not causally-related to the industrial injury of 
November 8, 2009.  The ALJ is persuaded by Dr. Fall’s opinions that the 
mechanism of injury was not sufficient to cause the pathology, that the condition 
is degenerative in nature, and that the claimant’s medical records do not support 
the conclusion that she sustained a shoulder injury in November 2009.  The ALJ 
also finds that Dr. Fall’s opinions are corroborated by Dr. Greiser’s testimony that 
although it is “possible” the industrial injury caused the shoulder pathology, it is 
more probable that that the pathology was caused by overuse of the upper 
extremity.  Dr. Greiser also opined that if the injury caused the shoulder condition 
the claimant would have manifested symptoms much sooner than she did.  
Similarly, Dr. Fall’s opinions are corroborated by Dr. Hart’s opinion that he would 
have expected “an immediate cause and effect” if the claimant had damaged her 
shoulder in November 2009, but it was a “long period of time between causation 
and reporting.”   

As determined in Finding of Fact 47 the ALJ is not persuaded that the 
DIME physician’s finding of MMI is overcome by the opinions of Dr. Rook and 
Ms. Gerig.  Although Dr. Rook and Ms. Gerig opined the shoulder condition is 
related to the injury, their opinions are not as logical and consistent with the 
medical records as those expressed by Dr. Fall, Dr. Greiser and Dr. Hart.  
Therefore the opinions of Dr. Rook and Ms. Gerig are not sufficient to overcome 
the DIME physician’s opinion that the claimant has reached MMI for the industrial 
injury. 

Moreover, even if the claimant does not need to overcome the DIME 
physician’s MMI opinion by clear and convincing evidence, she failed to prove by 
a preponderance of the evidence that there is a causal connection between the 
shoulder condition and the industrial injury.  (Finding of Fact 48).  Therefore, the 
claim for medical treatment is also denied under the less rigorous preponderance 
of the evidence burden of proof.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. 
App. 1998) (claimant must prove a causal nexus between the claimed need for 
treatment and the work-related injury).  

PERMANENT TOTAL DISABILITY 

The claimant contends the evidence establishes that she is permanently 
and totally disabled.  The respondents deny that the claimant is permanently and 
totally disabled.  However, they also argue that if the claimant is permanently and 
totally disabled then the industrial injury is not a substantial causative factor in 
the PTD.  The ALJ agrees with the respondents’ causation argument.  

To prove her claim that she is permanently and totally disabled, the 
claimant shoulders the burden of proving by a preponderance of the evidence 
that she is unable to earn any wages in the same or other employment.  Sections 
8-40-201(16.5)(a) and 8-43-201, C.R.S.; see City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985).  The term "any wages" means more than zero wages.  See 
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Lobb v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); 
McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In 
weighing whether the claimant is able to earn any wages, the ALJ may consider 
various human factors, including the claimant's physical condition, mental ability, 
age, employment history, education, and availability of work that the claimant 
could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 
1998).     

The claimant must also prove by a preponderance of the evidence that the 
industrial injury was a significant causative factor in the PTD.  Joslins Dry Goods 
Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  In order 
to determine whether the industrial injury was a “significant causative factor” in 
PTD the ALJ must “determine the residual impairment caused by the industrial 
injury, and determine whether it was sufficient to result in permanent total 
disability without regard to the effects of subsequent intervening events.”  Lane v. 
Hospital Shared Services, WC 4-784-015 (ICAO March 23, 2011), see also 
Joslins Dry Goods Co. v. Industrial Claim Appeals Office, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 

The claimant failed to prove it is more probably true than not that if she is 
permanently and totally disabled that the industrial injury is a “significant 
causative factor” in that disability.  As determined in Finding of Fact 50, the 
industrial injury caused CTS and necessitated the carpal tunnel release 
performed by Dr. Hart.  However, as determined above the claimant failed to 
prove that the industrial injury caused her shoulder condition.  Hence, any 
disability related to the shoulder condition is not causally connected to the 
industrial injury. 

Moreover, as determined in Finding of Fact 52, the ALJ is persuaded that 
there are no permanently disabling effects of the injury-related CTS.  To the 
contrary, the ALJ credits the opinions of Dr. Hart and Dr. Fall that the CTS did not 
warrant any restrictions and did not preclude the claimant from returning to her 
pre-injury work.  To the extent the claimant is now permanently disabled, the ALJ 
infers the disability is related to the development and progression of non-
industrial shoulder problems unrelated to the industrial injury. 

 In light of the determination the ALJ need not reach the question not the 
claimant proved she is unable to earn any wages.   

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

1. The claim for additional medical benefits is denied and dismissed. 
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2. The claim for permanent total disability benefits is denied and 
dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 25, 2012 

David P. Cain 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-756-350-01 

ISSUES 

 Whether the Division IME physician found that Claimant has reached 
Maximum Medical Improvement.  

 If the Division IME physician found that Claimant has reached Maximum 
Medical Improvement, whether Claimant sustained her burden of 
overcoming that opinion by clear and convincing evidence.  

 If Claimant is not at Maximum Medical Improvement, whether Claimant is 
entitled to Temporary Total Disability benefits retroactive to January 1, 
2011.  

 Whether Claimant has proven by a preponderance of the evidence that 
the anterior cervical disc fusion is reasonable, necessary and causally 
related to the industrial injury.   

FINDINGS OF FACT 

 Based on the evidence presented, the Judge finds as fact: 
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2. Claimant is a 4_-year-old female who has worked in the property 
management field for approximately 27 years, the last twenty years specializing 
in “new construction lease-up.” Before accepting a position for Employer, 
Claimant’s experience in the field included regional directorships for national 
property management companies and various national and regional awards for 
job performance. 

3. Claimant accepted a position with Employer as a Community Manager 
of new construction lease-up beginning April 1, 2008.  Claimant’s job duties 
included all facets of new construction leasing, including marketing the new 
apartment units and the property as a whole, inspection and approval of 
individual apartment units as they were  completed by the construction 
contractor, and sales of apartment leases as the units became available for move 
in.  As part of the inspection and approval process, Claimant’s job duties required 
her to inspect individual apartment rental units as construction was completed to 
ensure they were ready for a resident to move in, which required her to climb 
ladders, open windows, crawl under cabinets and along floors. Claimant also was 
responsible for hanging marketing signs for the property and distributing flyers for 
the new apartment complex, which required her to carry heavy boxes. Claimant’s 
position with Employer was not a sedentary job.  

4. On April 2, 2008, her second day on the job with Employer, Claimant 
was carrying an armload of blueprints with her arms extended in front of her 
when she caught her foot on a chair and fell backwards, striking the back of her 
head on a table, continuing down and then striking the back of her head again on 
the floor.  

5. Employer referred Claimant to Concentra Medical Center, where she 
was seen by Andy Plotkin, M.D., complaining of “fairly severe focal pain in the 
occipital area of her head, pain in the left side of the neck and left upper back 
area…”  Dr. Plotkin assessed Claimant with a concussion with post concussive 
symptoms, cervical strain, left upper thoracic contusion/strain and bilateral elbow 
contusions and referred Claimant to the Sky Ridge Medical Center Emergency 
Department. While in the Emergency Department Claimant underwent a CT of 
the cervical spine and a CT of the head, both of which were normal. 

6. Claimant returned to Concentra on April 3, 2008, where she again saw 
Dr.  Plotkin who documented complaints of dizziness, clumsiness, difficulty 
focusing and concentrating, feeling irritable and emotional, continued complaints 
of left cervical spine and left upper back soreness. Dr. Plotkin’s assessment 
included closed head injury with post concussive syndrome, cervical strain and 
left upper thoracic strain/contusion.  

7. Michael V. Ladwig, M.D., evaluated the Claimant on April 10, 2008. Dr. 
Ladwig assessed Claimant with a contusion of the head and cervical spine, and 
restricted Claimant from working.  On April 30, 2008, Dr. Ladwig referred 
Claimant to Centennial Rehabilitation.    
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8. On May 14, 2008, William D. Boyd, Psy.D., of Centennial 
Rehabilitation Associates saw the Claimant for the purposes of a 
“Psychological/Delayed Recovery Evaluation.” Dr. Boyd diagnosed Claimant with 
Major Depression, recurrent, in remission; Adjustment Disorder with Depressed 
Mood superimposed on the major depressive disorder; Insomnia; and Post-
Concussive Symptoms, all of which were caused by the injury. Dr. Boyd 
recommended psychological counseling to resolve the adjustment disorder and 
help her learn strategies to cope with the pain and stress caused by the injury. 
Dr. Boyd did not note somatization or diagnose a somatoform disorder.   

9. On May 14, 2008, Kristin Mason, M.D. performed a Complex 
Consultation of Claimant and assessed Claimant with post-concussive 
headaches and cervical strain.  Dr. Mason also referred Claimant to physical 
therapy for her cervical spine complaints.  

10. On June 11, 2008, the Claimant saw Dr. Mason and complained of 
neck pain with pain greater on the left side.  Dr. Mason also opined that 
Claimant’s injury significantly exacerbated Claimant’s preexisting depression, 
and referred Claimant for psychiatric treatment to Robert Kleinman, M.D.   

11. Dr. Mason released Claimant to return to work full duty on June 11, 
2008. However, Claimant testified that construction of the apartment complex 
was well behind schedule and the Employer did not have units available for 
leasing. Therefore, Claimant returned to work in a primarily clerical position 
performing duties well below her experience level. Despite the return to work in a 
primarily clerical position, Claimant testified that she received a below average 
job review because she was unable to handle the responsibilities of her job due 
to her injuries.  

12. Claimant underwent physical therapy from May 2008 through August 
26, 2009. The physical therapy records for this period of treatment consistently 
diagnose Claimant with Cervicalgia, Sprain Strain – Cervical, Whiplash Injury and 
Headache, Facial Pain.  On July 8, 2008, Dr. Mason indicates that she spoke 
with Claimant’s physical therapist, who opined that Claimant’s neck complaints 
were caused by a “facet issue” but Dr. Mason wanted Claimant to “have a good 
trial of conservative care prior to considering more invasive care.”   

13. Claimant saw Peter S. Quintero, M.D., for a neurological consultation 
at the request of Respondents on June 13, 2008.  Dr. Quintero diagnosed 
Claimant with a post-concussive syndrome with residual headache, cervical and 
upper thoracic strain, significant depression and probable insomnia, all of which 
were caused by the injury of April 2, 2008. Dr. Quintero did not document 
somatization or somatoform disorder.  

14. On August 27, 2008, Dr. Mason referred Claimant to psychiatrist 
Howard Entin, M.D., to take over psychiatric care, due to a breakdown in the 
relationship between Dr. Kleinman and Claimant.  
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15. On September 3, 2008, Dr. Entin, M.D., performed a Neuropsychiatric 
Evaluation of Claimant at the request of Dr. Mason.  Dr. Entin diagnosed a Major 
Depressive Disorder – moderate to severe, ongoing; Post Concussive Syndrome 
with cognitive and emotional problems; and Insomnia – severe. He opined that all 
of Claimant’s diagnoses were caused by the injury, and indicated that “with her 
severe insomnia it is difficult to determine how much of her cognitive problems 
are due to insomnia or severe depression versus actual head injury.” Dr. Entin 
did not note any evidence of somatization or a somatoform disorder.   

16. On October 22, 2008, Claimant returned to Dr. Mason and reported 
that physical therapy had improved her neck and back pain, but the pain had not 
completely resolved.  Claimant continued to report cognitive problems.  Dr. 
Mason referred Claimant back to Dr. Boyd for a neuropsychological evaluation to 
evaluate the cause of Claimant’s cognitive complaints.  

17. Dr. Boyd performed the neuropsychological evaluation on December 
18, 2008, and opined that Claimant scored within the normal or better range on 
all of the neuropsychological tests.  He opined that Claimant’s major depression 
was interfering with her recovery, and recommended treatment to address her 
reported cognitive problems. Although Dr. Boyd noted elevations on the 
Somatoform and Dysthymia scales of the Clinical Syndrome profile as well as on 
the Histrionic scale of the Clinical Personality Patterns profile, Dr. Boyd again did 
not diagnose a somatoform disorder.     

18. On December 9, 2008, Dr. Mason indicated that Claimant’s cervical 
and upper back condition had improved significantly. However, as of that date 
Claimant remained in physical therapy for her upper back and neck, indicating 
that she had not reached maximum therapeutic effect from therapy.  Claimant 
was hospitalized immediately after that visit for an unrelated diverticulitis from 
December 9 through December 15, 2008. This resulted in a bowel surgery on 
March 16, 2009.   As a result, for the five-month period between December 8, 
2008, and May 6, 2009, Claimant had only one session of physical therapy on 
December 16, 2008.   

19. Dr. Mason documented that Claimant’s pain levels in her upper back 
and neck were 1-3 out of 10 on February 3, 2009.  

20. On March 11, 2009, in response to a letter from Respondents’ counsel, 
Dr. Entin reviewed Dr. Boyd’s neuropsychological report and noted his 
disagreement with Dr. Boyd’s conclusion the Claimant’s cognitive problems were 
caused by her depression. He recommended a second opinion by another 
neuropsychologist to determine the cause of Claimant’s cognitive complaints. He 
also opined that there is no evidence of malingering or symptom magnification.   

21. On April 28, 2009, Gary S. Gutterman, M.D., performed an 
independent psychiatric examination at the request of Respondents.  Dr. 
Gutterman opined that Claimant should undergo a second opinion 
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neuropsychological testing to determine whether Claimant’s cognitive complaints 
were caused by a head injury or psychological factors, and opined that 
Claimant’s psychiatric treatment was reasonable and related to the injury of April 
2, 2008. While Dr. Gutterman indicated that “there does appear to be other 
stressors in her life which may be causing her underlying psychological distress 
leading to various somatic complaints” Dr. Gutterman did not diagnose Claimant 
with a somatoform disorder.   

22. Claimant re-started physical therapy after a five-month hiatus on May 
6, 2009.   

23. On June 19, 2009, Dr. Mason performed four trigger point injections to 
Claimant's upper back and neck, indicating continued complaints of upper back 
and neck pain. Claimant also complained of pain in the interscapular area and up 
into her neck.  

24. On August 4, 2009, Dr. Mason documented that Claimant's pain levels 
in the neck and upper back were 3-5 out of 10.  In addition, during that August 4, 
2009, visit Claimant requested Dr. Mason order imaging studies for her neck and 
upper back pain. Dr. Mason did not feel that imaging was necessary, but 
indicated that she would consider going forward with imaging studies "should she 
stop making progress with therapy".   

25. On July 21, 2009, Dr. Mason authored a letter to Claimant’s attorney 
indicating that she had not placed Claimant on any restrictions “because her prior 
employment was in the sedentary category.” Dr. Mason’s understanding of 
Claimant’s job duties is incorrect, as Claimant did not have a sedentary job at the 
time of injury.  

26. Claimant attended physical therapy on Wednesday, August 26, 2009, 
and Dr. Eliot of Spine & Sport Physical Therapy documented that Claimant did 
well with her exercises that date. In an addendum to that report, Dr. Eliot 
indicated that on "Saturday morning" [August 29, 2009], Claimant fell onto her 
right side, injuring her right hip, shoulder, and low back.    

27. On September 1, 2009, Dr. Mason documented that Claimant had 
fallen over the weekend with resulting right-sided hip, low back and arm pain.  An 
addendum to that report indicates that Dr. Mason reviewed the medical records 
from Sky Ridge Medical Center Emergency Department. There is no indication in 
Dr. Mason's report dated September 1, 2009, or the addendum that Claimant 
complained of an increase in her left-sided cervical spine or upper back pain.  

28. In a letter dated September 2, 2009, Spine & Sport Physical Therapy 
indicated that Claimant had reached the monetary limit set by Medrisk and would 
no longer be seen for physical therapy. Thus, the last visit for physical therapy for 
Claimant's neck and upper back pain occurred on August 26, 2009, three days 
before her fall on August 29, 2009.   
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29. On September 8, 2009, Claimant saw Lloyd Mobley, M.D., through her 
personal health insurance plan. Dr. Mobley is a neurosurgeon specializing in 
spine surgery. Dr. Mobley referred the patient for an MRI of the cervical spine.  

30. The MRI occurred on September 15, 2009.  The radiologist’s report 
noted moderate changes of cervical spondylosis at C5-6 with mild narrowing of 
the disc space and some broad-based disc protrusion without significant 
compromise of the spinal canal or the neural foramina as well as mild, 
uncomplicated degenerative disc change at C6-7.  The impression indicated: 
“Chronic cervical spondylosis at C5-6, but without significant compromise of the 
spinal canal or neural foramina” and “Mild chronic cervical spondylosis at C6-7 
without compromise of the neural structures.”   

31. On September 22, 2009, Dr. Mobley reviewed the MRI and 
recommended an epidural steroid injection on the left at C5-6 and, recommended 
“as a last option” an anterior cervical discectomy and fusion (ACDF) at C5-C7.  

32. Dr. Mason's report dated September 15, 2009, noted that Claimant has 
tight areas in her trapezius, more left-sided and in the mid-cervical paraspinals.  
The Claimant continued to complain of neck pain with flexion and extension.  Dr. 
Mason noted that Claimant “continues to be quite somatically focused.”  Dr. 
Mason performed more injections into the levator scapula, trapezius and cervical 
paraspinal muscles.    

33. On October 13, 2009, Dr. Mason documented that Claimant "does 
indicate that her neck pain has been worse since the fall where she injured her 
right hip and buttock. She would like to get back to some form of Pilates."  Dr. 
Mason noted that Claimant was attending physical therapy sessions under her 
private insurance carrier and that the therapist was doing aggressive myofascial 
release.   

34. On November 10, 2009, Dr. Mason noted that Claimant had some 
underlying disc disease.   

35. Claimant underwent a second neuropsychological evaluation over a 
three-day period with Greg Thwaites, Ph.D., in November 2009.  Dr. Thwaites’s 
report indicates that “I have not had the benefit of reviewing the initial 
occupational medicine records from the day of the accident or the initial Sky 
Ridge ER records relating to the injury.” Furthermore, page 5 of Dr. Thwaites’s 
report dated November 19, 2009, contains a heading entitled “Review of 
Available Medical Records.” The first entry under that heading reads “4/2/08 – 
Kris Mason, M.D.” Dr. Thwaites summarizes that report to indicate that Claimant 
“reported a syncopal episode over the weekend, described as feeling faint, 
getting a buzzing vibratory sense in her head, followed by tunnel vision….”  
However, Dr. Mason did not see Claimant until May 14, 2008. The medical 
record of Dr. Mason which contains the information listed by Dr. Thwaites 
actually is dated September 1, 2009 (eighteen months after the injury), not April 
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2, 2008 (the day of the injury). The next medical record of Dr. Mason mentioned 
by Dr. Thwaites is her July 10, 2009, report.  Thus, Dr. Thwaites’s understanding 
of Claimant’s medical history is flawed, because there is no indication that he had 
any of Claimant’s medical records from Concentra, Sky Ridge Medical Center, 
Dr. Ladwig, physical therapy, any of Dr. Entin’s records prior to March 11, 2009, 
or Dr. Mason prior to July 10, 2009 (fifteen months after the injury).  More 
importantly, because Dr. Thwaites incorrectly believed that the report he 
summarized was generated by Dr. Mason on April 2, 2008 (the date of injury), he 
erroneously believed that he did know Claimant’s medical history subsequent to 
the injury.  

36. Dr. Thwaites specifically indicated that he agreed "that (Claimant's) 
psychological testing at Centennial Rehab suggests not just new symptoms, but 
also possible personality factors that could contribute to somatization and a 
functional aspect to her presentation."  Centennial Rehab is the facility 
associated with Dr. Boyd.  Dr. Thwaites also indicated that Claimant "engaged in 
very significant response bias and symptom magnification in this current 
examination."  

37. Dr. Thwaites further indicated that Claimant “displayed symptoms that 
would not be consistent with mild concussion, and would not be consistent with 
what is known about her medical history. The number of symptoms and the 
severity of her symptoms that she is currently reporting would also not be 
consistent with her medical history.” Dr. Thwaites concluded that, “based on the 
data available at the time of this dictation, it is my opinion that a diagnosis of 
concussion in this case is made based on [Claimant’s] self-report alone. She has 
not been a reliable historian in my opinion and that diagnosis would need to be 
supported by objective medical data from the time of the injury, if that is 
available.” 

38. Dr. Thwaites’s opinion in this regard is not credible because he did not 
know Claimant’s complete medical history after the injury.  His report lacks any 
indication that Dr. Thwaites had Dr. Plotkin’s report dated April 3, 2008 (the day 
after the injury), where Dr. Plotkin documents complaints of dizziness, 
clumsiness, difficulty focusing and concentrating, feeling irritable and emotional, 
any of Dr. Ladwig’s medical records documenting the history of cognitive 
complaints, any of Dr. Entin’s records prior to March 11, 2009, documenting the 
history of cognitive complaints, or any of Dr. Mason’s records prior to July 10, 
2009, documenting the history of cognitive complaints.  Thus, Dr. Thwaites 
accurately cannot conclude that Claimant is not a reliable historian if he had no 
underlying data upon which to compare her history. Significantly, despite finding 
that Claimant was not a credible historian and engaged in symptom 
magnification, and mentioning a “possible role of somatization,” Dr. Thwaites did 
not diagnose Claimant with somatoform disorder.  

39. By December 8, 2009, the Claimant reported to Dr. Mason that she 
had run out of physical therapy sessions under her private health insurance.  
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Claimant believed the lack of physical therapy was making her symptoms worse. 
Dr. Mason noted that Claimant appeared anxious and fixated on her somatic 
symptoms.   

40. Dr. Mason saw the Claimant again on January 8, 2010, and at that 
time believed that Claimant should resume conservative care for her neck pain 
complaints by returning to physical therapy.  Claimant completed the authorized 
physical therapy treatment by March 2, 2010.  The physical therapist discussed 
the Claimant’s presentation with Dr. Mason, which the therapist believed was 
more consistent with discogenic pain rather than facet related pain.  The 
therapist also believed it would be reasonable to refer Claimant for a cervical 
epidural steroid injection (ESI).  Dr. Mason referred Claimant to Floyd Ring, M.D., 
for consideration of an ESI.   

41. Dr. Ring performed transforaminal a left C5-6 and C6-7 ESI on March 
25, 2010; a transformainal left C6-7 ESI on July 12, 2010; and transforaminal left 
C5-6 and C6-7 ESIs on August 26, 2010.  

42. The Claimant reported to Dr. Mason on April 16, 2010, that the ESI 
provided her 90% relief for about 10 days, but she was still experiencing left-
sided neck pain but to a lesser degree.   

43. In a report dated April 26, 2010, Dr. Entin opined that Claimant cannot 
return to regular employment from a psychiatric standpoint. Subsequent reports 
from Dr. Entin indicate that Claimant would be unable to return to the position for 
which she was hired.  

44. On August 6, 2010, Dr. Mason referred Claimant to Brian Reiss, M.D., 
an orthopedic spine surgeon, for consideration a cervical spine surgical consult.   

45. Dr. Reiss saw Claimant on September 8, 2010, documenting 
Claimant’s neck pain with radiation into her left upper extremity. He documented 
that the cervical ESIs performed by Dr. Ring originally gave Claimant significant 
relief, but the effectiveness of successive injections decreased. He 
recommended obtaining an updated MRI of the cervical spine to further delineate 
her pathology, since the MRI of September 15, 2009, was “less than optimal.”    

46. On September 20, 2010, Michael J. Rauzzino, M.D., performed a 
“medical records examination” at the request of Respondents. He indicated that 
he “had not had the opportunity to interview and examine [Claimant] directly, nor 
have I had a chance to review directly any of her radiographs.” He further 
indicated that “she apparently had an MRI done through her private insurance 
and saw Dr. Mobley; his report is not available for my review. She was 
apparently noted to have cervical degenerative disc disease at C5-C6 and to a 
lesser extent at C6-C7 per Dr. Floyd Ring’s report of 03/25/10.” Thus, from a 
review of Dr. Rauzzino’s report, he had not reviewed Dr. Mobley’s neurosurgical 
reports and opinions or the MRI of Claimant’s cervical spine performed on 
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September 15, 2009. Further, his report fails to specifically identify which records 
he did indeed review.  He mentioned only records from Dr. Thwaites, Dr. Boyd 
and Sky Ridge Hospital.    

47. Dr. Rauzzino opined that the changes to Claimant’s cervical spine 
suggest chronicity and that Claimant does not have a work-related injury that 
would require referral to an orthopedic surgeon, and that her neck issues would 
not be causally related to the event on April 2, 2008.  Dr. Rauzzino’s report is 
devoid of any medical reasoning, is not supported by even a review of the 
medical records relevant to her cervical spine condition, and fails to even 
consider whether the mechanism of striking the back of her head on a table could 
have aggravated a previously asymptomatic degenerative spine condition. 
Therefore, Dr. Rauzzino’s opinions of September 20, 2010, are not persuasive.  

48. Claimant had the second MRI on September 21, 2010.  The radiologist 
noted that the MRI revealed moderate desiccation at C2-3 and C3-4.  At C4-5, 
the MRI showed disc narrowing and moderate desiccation as well as a central 
disc bulge slightly indenting the dural sac.  At C5-6, the MRI showed mild disc 
narrowing and moderate desiccation, a central disc bulge mildly indenting the 
dural sac, no cord deformity and mild right foraminal narrowing which appeared 
bony.  Finally, C6-7 showed mild disc narrowing and desiccation and a central 
disc bulge mildly indenting the dural sac.  The impression was small disc bulges 
with mild dural sac indentation with no root sleeve deformity and mild right 
foraminal narrowing at C5-6 which appeared bony.  

49. On October 5, 2010, Claimant returned to Dr. Reiss for review of the 
MRI films. Dr. Reiss documented that the MRI shows “what is probably a 
protruding disc perhaps in combination with a spur at C5-6 mostly on the left 
causing foraminal narrowing.” He recommended selective nerve root blocks at 
C6 and C7 for diagnostic purposes. As a result, Dr. Ring performed a 
transforaminal left C6 selective nerve root block on October 28, 2010; a 
transforaminal left C7 selective nerve root block on November 10, 2010.   

50. Interestingly, Dr. Reiss noted left sided foraminal narrowing at C5-6 
after reviewing the MRI films whereas the radiologist documented right sided 
foraminal narrowing at C5-6.  The medical records document that Claimant’s 
subjective complaints have focused primarily on the left side, which supports Dr. 
Reiss’s interpretation of the MRI films.   

51. On December 7, 2010, Dr. Reiss recommended an ACDF at C5-C7, 
which he indicated had a 70% chance of improving her symptoms. He further 
recommended Claimant see Dr. Entin prior to surgery so that he can “clear her 
and prepare her.”   

52. On March 22, 2011, Dr. Mobley also recommended an ACDF from C5-
C7, and requested prior authorization for this procedure on March 28, 2011.  
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53. On April 4, 2011, Dr. Rauzzino issued another report after reviewing 
additional medical records. Dr. Rauzzino’s report indicates he reviewed the 
September 21, 2010, MRI. However, the report does not indicate whether Dr. 
Rauzzino reviewed the actual MRI films or just the radiologist’s interpretation of 
the MRI films.  

54. From an analysis of Dr. Rauzzino’s report, the Judge finds that Dr. 
Rauzzino did not review the actual films, but only the MRI report, because Dr. 
Rauzzino’s description of the MRI results is almost identical to the radiologist’s 
description of the MRI films at each level.  

55. Dr. Rauzzino’s April 4, 2011, report indicates that “the main goal for the 
surgery would be relief of pain only and I do not see a structural cause that would 
be anatomically associated with her pain as per workers’ compensation 
guidelines.” He essentially opined that the ACDF surgery recommended by Drs. 
Mobley and Reiss was not reasonable and necessary.   

56. Dr. Reiss testified via evidentiary deposition that the MRI report was 
“fairly insignificant”, but when he personally reviewed the actual films of the MRI 
taken on September 21, 2010, he concluded that the MRI films showed a 
surgically correctable lesion causing Claimant’s pain complaints. He testified as 
follows: 

57. Q It [MRI report] talks about a small disc bulge, with no root sleeve 
deformity, and a mild right foraminal narrowing at 5-6 which appears bony.   

58. Q And what did you notice when you reviewed the actual films of the 
MRI on September -- dated September 21, 2010? 

59. A Well, I thought the foraminal narrowing at 5-6, which would affect 
the C6 nerve root, was more significant than just mild, as reported in that MRI 
report by the radiologist. I thought there was some findings of a 6-7 level, though 
not quite as significant as at the 5-6 level. 

60. Q So if you could explain in lay terms what you believe you were 
seeing -- well, strike that.  If you could explain in lay terms what you were seeing 
on the MRI as it would affect or could explain [Claimant’s] symptoms. 

61. A Well, as far as explaining some of her symptoms, the area where 
the nerve root leaves the spinal canal is called the foramina.  And I believe that it 
was narrowed enough in one section of that canal that it was quite likely to be 
irritating the nerve as it passed by.         

62. Q What is the significance of that? 

63. A        That is a surgically correctable lesion. 
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64. Q In what way -- well, strike that.  So you say a surgically correctable 
lesion.  What would the surgery be?   

65. A Basically, removing the pressure on the nerve from -- there are 
multiple different techniques that you can use to do that.  But it does require 
surgery to remove bone and disc and ligament to open up the foramina to allow 
the nerve to pass through the foramina without being depressed.  

66. Dr. Reiss also testified that on May 10, 2012, he asked a radiologist to 
review the MRI films of September 21, 2010, and that, based on his conversation 
with the radiologist who reviewed the MRI films with him, he confirmed that  
“there was more disc spur pathology in the foramina which butted up against the 
nerve root, and that it was more significant than related in this particular radiology 
report” and that “there was more there than is in the report and that this spur/disc 
combination came right up and sat under and touched the nerve root, potentially 
trapping it, to some  extent, as it was exiting that foramina, which is exactly what I 
thought was occurring.”1

67. Carlos Cebrian, M.D, performed an Independent Medical Examination 
at the request of Respondents on June 5, 2011. Dr. Cebrian’s letterhead 
indicates that he specializes in “Occupational Medicine.” He opined that 
Claimant’s primary diagnosis is somatoform disorder. There is no evidence that 
Dr. Cebrian is a psychiatrist or trained in psychiatry or psychology. 

   

68. Dr. Cebrian also opined that Claimant’s complaints of upper back and 
neck pain were not caused by the injury because “by the end of 2008, 
[Claimant's] symptoms had improved dramatically" but  "however after her fall on 
8/29/2009 due to a syncopal episode she started having increased cervical and 
thoracic spine complaints... Subsequent to falls, [Claimant] had more cervical 
and thoracic spine complaints.  At a 10/13/2009 follow-up, [Claimant] reported 
that her cervical spine complaints were worse since the fall."  

69. Dr. Cebrian's report is inconsistent with the medical records and fails to 
consider the status of Claimant’s medical care at the relevant time. Dr. Mason 
clearly documented that Claimant’s pain levels reached a low of 1-3/10 in 
February 2009. However, Claimant’s upper back and neck pain began to 
increase in June 2009, as a result of Claimant not being in physical therapy for 
the previous five months, resulting in  Dr. Mason performing trigger point 
injections on June 19, 2009. By August 4, 2009, three weeks before the fall on 
August 29, 2009, Dr. Mason documented an increase in neck pain to 3-5/10, and 
Claimant requested imaging studies of her cervical spine, clearly indicating that 

                                                 
1 Evidence of Dr. Reiss’s consult with the radiologist is not hearsay because it was a statement made for the 
purposes of diagnosis or treatment pursuant to CRE 803(4), and is admissible pursuant to CRE 703 
because it is of a type reasonably relied upon by experts in the particular filed in forming opinions or 
inferences on the subject.  
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her upper back and neck pain was no longer “improved dramatically.” Dr. Mason 
indicated that because Claimant was progressing with continued physical therapy 
she would not order imaging studies. Thus, Dr. Cebrian's opinion that Claimant's 
increase in cervical complaints started after the fall on August 26, 2009, is not 
accurate. Claimant's cervical spine pain was bad enough to request cervical 
imaging studies three weeks before her fall. Furthermore, Claimant's fall occurred 
only three days after her last physical therapy session on August 26, 2009. Dr. 
Mason indicated that she would not order imaging studies unless she stopped 
making progress in physical therapy, which discontinued on August 26, 2009. 
Therefore, it is only logical that a cessation of physical therapy in the same week 
as the fall eventually would result in an increase in Claimant's neck and upper 
back complaints. While Claimant may have indicated on October 13, 2009, that 
her pain has been worse "since the fall", Claimant probably did not associate the 
termination of physical therapy which occurred in the same week as the fall as 
the actual cause of the increase in her neck pain. Dr. Cebrian fails even to 
consider the fact that Respondents' termination of physical therapy for 
administrative issues might have had on the increase in Claimant's upper back 
and neck complaints. Therefore, Dr. Cebrian's opinion that the increase in 
Claimant's upper back and neck complaints is not causally related to the 
industrial injury, and that, therefore, the ACDF surgery is not causally related to 
the industrial injury, is not credible.  

70. Even if Dr. Cebrian’s diagnosis of somatoform disorder is correct, the 
diagnosis does not automatically disqualify Claimant from the ACDF surgery. 
Rather, Dr. Reiss indicated that where a patient is diagnosed with a somatoform 
disorder, a surgery must obtain an opinion from a psychiatrist on the impact of 
the somatoform disorder on the prognosis for the surgery, and that Dr. Entin’s 
July 31, 2011, report addressing Dr. Cebrian’s diagnosis and still clearing 
Claimant for surgery was sufficient. Dr. Ginsburg also did not believe that Dr. 
Cebrian’s diagnosis of somatoform disorder would prohibit consideration of a 
surgery. Rather, he indicated that surgery would be reasonable and necessary 
so long as the surgeon considered that information and explained the limitations 
of surgery to Claimant.  

71. Pursuant to § 8-42-107(8)(b)(II),  Stanley H. Ginsburg, M.D., performed 
an “18-month” Division IME on September 22, 2011. Dr. Ginsburg’s report 
documents the recommendations for anterior cervical discectomy and fusion at 
C5-7 by both Dr. Mobley and Dr. Reiss. Despite those recommendations for 
surgery, Dr. Ginsburg’s report opined that Claimant was at Maximum Medical 
Improvement (MMI) as of January 1, 2011, because “during 2011 no significant 
medical care occurred.”  

72. Dr. Ginsburg testified via evidentiary deposition that it was his opinion 
that Claimant was at MMI because the surgery was not likely to improve her 
condition. Dr. Ginsburg then indicated that if the Claimant were his patient, he 
would recommend that she obtain another surgical opinion from a neurosurgeon.  
Dr. Ginsburg testified as follows: 
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73. Q          You have opined that she is at maximum medical 
improvement? 

74. A     That's correct.   

75. Q Which means that you have made the decision that the surgery is 
not likely to improve her condition; is that correct?   

76. A  That is probably correct. 

77. Q  Okay.  So it is your opinion that she is at maximum medical 
improvement because the surgery is not likely to improve her condition? 

78. A  That's correct. 

79. Q  Okay.  That helps, because it was not stated in your report.   

80. A  What was not stated in my report?   

81. Q  Why you found her at maximum medical improvement, because 
there were two recommendations for a surgery.  And you never stated she 
should not have the surgery or that surgery is not likely.  You just said, she is at 
maximum medical improvement in January 2011. 

82. A  Based on what her condition was at that time and based on the fact 
that there appeared to be a standoff on whether she should have surgery or not, I 
would say she was at maximum medical improvement.  Now if somebody came 
back to me and said, reassess the situation and tell me, as you have today, 
whether surgery is necessary, I would have to look at it from a totally different 
perspective.  But I know what I would recommend. 

83. Q  Why would you look at it from a totally different perspective today? 

84. A  Because knowing that surgery is now really being proposed and 
seriously considered, I would look at it from a totally different standpoint.  Let me 
pull out one thing, if may I. 

85. Q  Certainly.   

86. A  Okay, if I can find it.  What I was asked -- and this is what I was 
looking for -- list concerns, it says, on the Application for the Division:  Maximum 
medical improvement; apportionment of impairment, if not MMI; what care is 
required to reach MMI; causation of that condition; the need for psychological 
treatment; maintenance care after MMI.  If somebody told me that I was to make 
a recommendation for whether or not she should have surgery, I know exactly 
what I would say.   

87. Q  And what is that?  
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88. A  She needs another surgical opinion. 

89. Q   By whom? 

90. A  By probably a neurosurgeon. 

91. Q  She needs another surgical opinion to determine whether surgery 
would be reasonable and necessary? 

92. A  I would say that, yes. But you're asking a different question than 
what I thought was being asked for in the Division Application.   

93. Dr. Ginsburg testified that if the neurosurgeon were to recommend 
surgery, he would recommend surgery if Claimant understood the limitations of 
the surgery and the possibility that the surgery may not alleviate all of her 
problems or may even make her worse. Dr. Ginsburg also testified that the 
information provided by Dr. Reiss to Claimant regarding the limitations of surgery 
was reasonable:  

94. Q  Based upon your review of these medical records, what is it that 
you think that should have been  told to the patient in order to possibly make a 
surgery  something that might be something to be considered? 

95. A  Madam, I know you are under great stress now.  Everybody knows 
you have been treated for depression, and you're depressed because of these 
things that have happened for you.  And I want you to know that I think that the 
surgery may help.  The surgery has the following possible complications, 
including death, of course.  People die from surgery.  I think we may be able to 
help you.  But I can't be sure we will get rid of all of your pain. That is put in 
simple terms. 

96. Q  How about:  The expected response may have a limited likelihood 
of being highly successful.  But I believe it has a reasonably good chance; and, 
therefore, it's appropriate to proceed?   

97. A  I think that is reasonable for the surgeon to say that.  I'm not sure I 
agree with that.  But that is a reasonable approach, because not every surgeon 
and every neurologist thinks the same about each case.  

98. The language that Dr. Ginsburg testified was reasonable to obtain 
Claimant’s informed consent for the procedure and ensure that she was aware of 
the limitations of surgery, that “The expected response may have a limited 
likelihood of being highly successful.  But I believe it has a reasonably good 
chance; and, therefore, it's appropriate to proceed”, comes directly from Dr. 
Reiss’s report dated March 22, 2012. Furthermore, Dr. Reiss’s December 7, 
2010, report estimated a 70% chance of surgery improving Claimant’s symptoms 
and a 30% chance that Claimant will not respond well to the surgery.  
Furthermore, only July 31, 2011, Dr. Entin opined that Claimant can 
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psychologically handle the recovery and rehabilitation and he would support the 
surgery from a psychological perspective and finds no contraindications to 
proceeding with surgery.  

99. Claimant testified that she is aware that the surgery may not cure her 
symptoms, and that there is a possibility that surgery may make her worse. She 
further testified that she understands the concerns about her psychological 
condition affecting her outcome, and has spoken to individuals who have 
undergone the same procedure with varying success. She also testified that she 
has discussed extensively with her treating psychiatrist, Dr. Entin, the effect her 
psychological condition may have on her surgical outcome. Considering all of the 
information, Claimant understands the limitations of surgery and is willing to 
accept the risks of the procedure.   

100. An overall review of Dr. Ginsburg’s report and testimony indicates 
that he had a limited understanding of the Claimant’s treatment, the 
recommendations of the providers, and even his own role in the DIME process. 
He relied heavily upon the reports of Dr. Rauzzino because he believed that Dr. 
Rauzzino was “a major participant in making the clinical decision” of whether to 
have surgery, when in fact Dr. Rauzzino had no involvement in the clinical 
decision-making whatsoever, performed only a records review at the request of 
Respondents, and opined that Claimant had no structural cause associated with 
Claimant’s pain when he did not even review the MRI films which played such an 
integral part of Dr. Reiss’s clinical decision-making.  Furthermore, at the time Dr. 
Ginsburg performed his DIME, Dr. Mobley and Dr. Reiss both had recommended 
ACDF surgery, Dr. Mobley had requested prior authorization for that surgery, Dr. 
Rauzzino issued a records review opinion that the surgery was not reasonable 
and necessary, and Dr. Entin issued a report clearing Claimant for surgery from a 
psychological perspective. Inexplicably, however, Dr. Ginsburg admitted that if he 
“had known that surgery is now really being proposed and seriously considered” 
at the time he performed the DIME he would have reviewed the issue of MMI and 
the recommendation for surgery “from a totally different perspective.”    

101. Furthermore, Dr. Ginsburg testified that, in considering the case 
from the “totally different perspective” once he understood that surgery was being 
proposed and seriously considered at the time of his DIME, he would 
recommend obtaining a surgical opinion from a neurosurgeon to determine 
whether the surgery is reasonable and necessary, and that, if a neurosurgeon 
recommended the surgery and if Claimant has been informed of the risks and 
limitations of the surgery, he would recommend the patient undergo the 
procedure.  However, the medical record is clear that Dr. Mobley, a 
neurosurgeon, recommended the procedure and requested prior authorization for 
the surgery six months before Dr. Ginsburg’s DIME. Furthermore, Dr. Ginsburg 
testified that Dr. Reiss’s disclosure of the limitations of surgery was reasonable, 
and Dr. Reiss’s records, Dr. Entin’s records and Claimant’s testimony make it 
clear that Claimant understands the limitations and risks of the surgery about 
which Dr. Ginsburg is so concerned.  
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102. Dr. Ginsburg’s initial opinion that Claimant reached MMI on January 
1, 2011 is ambiguous.  His written opinion indicated that he placed Claimant at 
MMI on January 1, 2011, because she had no significant medical treatment in 
2011, which is not a proper basis for determining MMI.  Then Dr. Ginsburg 
testified that because two surgeons were in a “standoff” over whether the 
Claimant should have the ACDF surgery, he felt that meant she was at MMI, 
which again is not a proper basis for determining MMI. Dr. Ginsburg then testified 
had he realized surgery was seriously being considered, he would have a 
different perspective.  He testified that he would recommend the ACDF surgery 
for Claimant if a neurosurgeon were to recommend the surgery and if Claimant 
had been informed of the risks and limitations of the surgery. Dr. Ginsburg later 
testified that Claimant is at MMI “at the present time” but that she needs future 
medical treatment, and that if she were his patient, he would recommend against 
surgery.     

103. Dr. Mobley is a neurosurgeon. He requested prior authorization for 
the ACDF surgery on March 28, 2011. Furthermore, it is clear that Claimant has 
been apprised of the risk and limitations of the surgery by Dr. Reiss, in language 
and terms which Dr. Ginsburg himself believed was reasonable, and Claimant 
credibly testified that she is aware of the limitations of surgery and is willing to 
accept the risks.  

104. The Judge resolves the ambiguity in Dr. Ginsburg’s opinion on MMI 
by finding that the conditions placed on a surgical recommendation by Dr. 
Ginsburg have been met, and that the ACDF surgery is reasonable and 
necessary to cure or relieve the effects of the industrial injury. Therefore, Dr. 
Ginsburg has opined that Claimant is not at MMI because the surgery has a 
reasonable expectation of curing or relieving the effects of the industrial injury. 
Therefore, the Judge finds that Claimant has overcome by clear and convincing 
evidence Dr. Ginsburg’s opinion that Claimant was at MMI as of January 1, 2011, 
because Dr. Ginsburg’s true opinion is that Claimant is not indeed at MMI 
because the ACDF surgery may cure and relieve of her of the effects of the work 
injury. 

105. Dr. Reiss’s testimony that the MRI films of September 21, 2011, 
show a surgically correctible structural lesion which was not mentioned in the 
MRI report is credible and persuasive, as it is based on his review of the actual 
MRI film and consultation with another radiologist who also reviewed the MRI 
film. Thus, the ACDF surgery recommended by Drs. Mobley and Reiss is 
reasonable, necessary and causally related to the industrial injury.  

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 
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1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights 
of the employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is 
decided on its merits.  Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 
(2005).   

Overcoming the DIME Opinions of Dr. Ginsburg 

4. Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding 
of a DIME selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence.   A DIME physician's findings of 
MMI, causation, and impairment are binding on the parties unless overcome by 
“clear and convincing evidence.”  §8-42-107(8)(b)(III), C.R.S.; Peregoy  v. 
Industrial Claim Appeals  Office, 87 P.3d 261, 263 (Colo. App. 2004). 

5. Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician's 
finding must produce evidence showing it highly probable the DIME physician is 
incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  A fact or proposition has been proved by clear and convincing evidence 
if, considering all the evidence, the trier-of-fact finds it to be highly probable and 
free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 
supra.  The mere difference of medical opinion does not constitute clear and 
convincing evidence to overcome the opinion of the DIME physician. Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 
2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000). 

6. The enhanced burden of proof reflects an underlying assumption 
that the physician selected by an independent and unbiased tribunal will provide 
a more reliable medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 
961 P.2d 590 (Colo. App. 1998).  Since the DIME physician is required to identify 
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and evaluate all losses and restrictions which result from the industrial injury as 
part of the diagnostic assessment process, the DIME physician's opinion 
regarding causation of those losses and restrictions is subject to the same 
enhanced burden of proof.  Id.    

7. However, if the DIME physician offers ambiguous or conflicting 
opinions concerning MMI, it is for the Administrative Law Judge to resolve the 
ambiguity and determine the DIME’s true opinion as a matter of fact.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385, 388 (Colo. App. 
2000). In doing so, the Administrative Law Judge should consider all of the 
DIME’s written and oral testimony. Lambert & Sons, Inc., v. Industrial Claim 
Appeals Office, 984 P.2d 656 (Colo. App. 1988).  

8. As found, Dr. Ginsburg’s true opinion is that Claimant is not at MMI.  
Dr. Ginsburg testified that Claimant was at MMI because the surgery was not 
likely to improve her condition. However, he also testified that he would 
recommend the ACDF surgery for Claimant if a neurosurgeon were to 
recommend the surgery and if Claimant had been informed of the risks and 
limitations of the surgery. A neurosurgeon has recommended the surgery, and it 
is clear that Claimant has been apprised of the risks and limitations of the 
surgery by Dr. Reiss, in language and terms which Dr. Ginsburg himself believed 
was reasonable, Claimant credibly testified that she is aware of the limitations of 
surgery and is willing to accept the risks, and Dr. Entin, Claimant’s treating 
psychiatrist, has cleared Claimant for surgery from a psychiatric perspective. 
Thus, the conditions placed by Dr. Ginsburg prior to recommending surgery had 
been met at the time Dr. Ginsburg performed his DIME, which means that Dr. 
Ginsburg would recommend the surgery to Claimant.  

9. In addition, Dr. Ginsburg testified that the ACDF surgery proposed 
by Drs. Mobley and Reiss would be reasonable and necessary if a neurosurgeon 
recommended the procedure and if Claimant has been informed of the risks and 
limitations of the surgery.  The medical record is clear that Dr. Mobley, a 
neurosurgeon, recommended the procedure and requested prior authorization for 
the surgery six months before Dr. Ginsburg’s DIME. Furthermore, Dr. Ginsburg 
testified that Dr. Reiss’s disclosure of the limitations of surgery was reasonable, 
and Dr. Reiss’s records, Dr. Entin’s records and Claimant’s testimony make it 
clear that Claimant understands the limitations and risks of the surgery about 
which Dr. Ginsburg is so concerned.  

10. Dr. Ginsburg would not recommend a surgery that was not likely to 
improve her condition. Therefore, since Dr. Ginsburg would recommend the 
surgery because the conditions placed by him prior to recommending the surgery 
had been met and the time he performed the DIME, Dr. Ginsburg necessarily 
must believe that surgery is likely to improve Claimant’s condition. MMI is 
inconsistent with a recommendation for further treatment which has a reasonable 
prospect of improving the claimant's condition from the industrial injury. See 
Gonzales v. Industrial Claim Appeals Office, 905 P.2d 16 (Colo. App. 1995)." 
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York v. Larchwood Inns, WC No. 4-365-429 (ICAO, Nov. 7, 2002).  Therefore, 
the Judge concludes Dr. Ginsburg’s opinion is that Claimant has not reached 
MMI because the ACDF surgery recommended by Drs. Reiss and Mobley may 
cure and relieve her of the effects of her work injury.   

Temporary Total Disability Benefits 

11. To establish entitlement to temporary disability benefits, the 
claimant must prove that the industrial injury has caused a "disability," and that 
he has suffered a wage loss which, "to some degree," is the result of the 
industrial disability. Section 8-42-103(1), C.R.S. 2003; PDM Molding, Inc. v. 
Stanberg, 898 P.2d 542, 546 (Colo. 1995). The term "disability," as used in 
workers' compensation cases, connotes two elements. The first element is 
"medical incapacity" evidenced by loss or restriction of bodily function. There is 
no statutory requirement that the claimant present evidence of a medical opinion 
of an attending physician to establish his physical disability. See Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997). Rather, the claimant's testimony 
alone could be sufficient to establish a temporary "disability." Lymburn v. 
Symbios Logic, supra. The second element is loss of wage earning capacity. 
Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). The impairment of earning 
capacity element of "disability" may be evidenced by a complete inability to work, 
or physical restrictions which preclude the claimant from securing employment. 
See Ortiz v. Charles J. Murphy and Co., 964 P.2d 595 (Colo. App. 1998); Chavez 
v. Manpower, W.C. No. 4-420-518 (May 11, 2000); Davisson v. Rocky Mountain 
Safety, Inc., W.C. No. 4-283-201 (June 21, 1999). 

12. Dr. Entin has opined that Claimant cannot return to regular 
employment from a psychiatric standpoint. Furthermore, although Dr. Mason has 
not imposed work restrictions, her letter dated July 21, 2009, indicates that that 
she had not placed Claimant on any restrictions “because her prior employment 
was in the sedentary category.” Claimant’s job duties required work beyond the 
sedentary category. Therefore, Dr. Mason’s reasons for not prescribing work 
restrictions are faulty.  Claimant has proven by a preponderance of the evidence 
that the industrial injury caused a disability and that she sustained a wage loss 
which was, to some degree, the result of the industrial disability.  

Surgical Recommendation 

13. As found, the ACDF surgery is reasonable and necessary. Drs. 
Mobley and Reiss both opined that the surgery was causally related to the 
industrial injury. Dr. Ginsburg opined that Claimant’s neck pain and upper 
extremity symptoms are caused by the industrial injury, and that the surgery is 
being proposed to cure or relieve the effects of that injury.  

14. Once the ALJ determines the DIME physician's opinion concerning 
MMI, the party seeking to overcome that opinion bears the burden of proof by 
clear and convincing evidence. Clark v. Hudick Excavating, Inc., W. C. No. 4-
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524-162 (November 5, 2004).  It is, therefore, Respondents’ burden to overcome 
Dr. Ginsburg’s findings on causation by clear and convincing evidence. Drs. 
Cebrian and Rauzzino are the only physicians who have opined that the surgery 
is not causally related to the industrial injury. As previously found, these opinions 
are foundationally flawed and do not rise to the level of clear and convincing 
evidence.  Therefore, Claimant has established that the surgery is causally 
related to the industrial injury. Respondents have failed to overcome the finding 
that the surgery is causally related to the industrial injury by clear and convincing 
evidence.  
 

ORDER 

 It is therefore ordered that: 

1. Claimant is not at MMI.  

2. Respondents shall pay Claimant temporary disability benefits at the 
previously admitted rate from the date said benefits were terminated.  

3. Respondents shall be liable for the anterior cervical disc fusion.  

4. Respondents shall pay Claimant interest at 8% on all benefits not paid 
when due. 

5. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 27, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-843-102 

ISSUE 

Whether Claimant has produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of 
Robert Mack, M.D. that she did not sustain any permanent impairment to her 
right shoulder and cervical spine as a result of her December 14, 2010 industrial 
injuries. 

FINDINGS OF FACT 

 1. On December 14, 2010 Claimant suffered admitted industrial 
injuries during the course and scope of her employment with Employer.  Claimant 
initially reported pain in her right wrist, right elbow and right shoulder.  She 
specifically denied any neck symptoms. 

 2. Employer referred Claimant to Exempla Family and Occupational 
Medicine for treatment.  During the course of Claimant’s treatment she had 
minimal right shoulder pain and normal neck range of motion.  However, by 
March 2011 Claimant became dissatisfied with her medical treatment through 
Exempla and her care was transferred to Concentra Medical Centers. 

 3. On April 14, 2011 Claimant visited Kalindi Batra, M.D. for an 
examination.  Dr. Batra noted that Claimant had complete right shoulder range of 
motion.  Claimant did not mention any injury to her neck. 

 4. On April 21, 2011 Claimant visited Ted Villavicencio, M.D. for an 
evaluation.  Dr. Villavicencio noted pain in Claimant’s paraspinous cervical area.  
Claimant’s report of neck pain was her first mention of neck symptoms in the five 
months since her industrial injury. 

 5. On April 28, 2011 Claimant underwent a cervical spine MRI.  The 
MRI revealed degenerative disc disease. 

 6. On May 13, 2011 Claimant visited Allison M. Fall, M.D. for an 
examination.  Claimant did not report any neck injury or pain.  However, Dr. Fall 
diagnosed Claimant with a cervical strain and discussed potential epidural steroid 
injections.  On July 13, 2011 Claimant underwent a right C6 epidural spinal nerve 
block. 

 7. On September 1, 2011 Claimant visited Authorized Treating 
Physician (ATP) John Burris, M.D. for an evaluation.  Dr. Burris diagnosed 
Claimant with a right shoulder strain and a cervical strain.  Dr. Burris recounted 
that Claimant had undergone conservative care including physical therapy, 
massage therapy and chiropractic treatment.  He explained that diagnostic 
testing had revealed essentially normal MRI’s of both the neck and right shoulder 
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as well as a negative EMG.  Dr. Burris commented that Claimant had exhibited “a 
recurring pattern of discontent with her providers.”  He summarized that Claimant 
had reached Maximum Medical Improvement (MMI) with no impairment or work 
restrictions.  Dr. Burris remarked that Claimant’s primary concern was with a 
“hostile work environment.”  However, he informed her that the issue was outside 
the scope of the Workers’ Compensation system and should be addressed with 
her Employer.  Dr. Burris released Claimant from care and concluded that she 
did not require medical maintenance treatment. 

 8. On March 28, 2012 Claimant underwent a DIME with Robert P. 
Mack, M.D.  Dr. Mack measured range of motion in Claimant’s left shoulder, right 
shoulder and neck.  He noted that Claimant’s range of motion in her cervical 
spine was decreased but he “questioned” the validity of the exam.  Dr. Mack 
remarked that Dr. Burris’ notes from July 28, 2011, August 4, 2011 and 
September 1, 2011 revealed complete range of motion.  He thus determined that 
Dr. Burris’ examination was more reliable and accurate.  Dr. Mack concluded that 
Claimant did not suffer a significant cervical spine injury as a result of her 
December 14, 2010 industrial injuries.  He determined that the broad-based disc 
bulges in Claimant’s cervical spine pre-existed the industrial injury.  Dr. Mack 
therefore did not assign any impairment as a result of Claimant’s December 14, 
2010 industrial injuries.  He agreed with Dr. Burris that Claimant had reached 
MMI on September 1, 2011. 

 9. On May 29, 2012 Jutta Worwag, M.D. performed a medical records 
review of Claimant’s case.  She agreed with Dr. Mack and Dr. Burris that 
Claimant had reached MMI on September 1, 2011.  Dr. Worwag explained that 
Claimant underwent an extensive workup and appropriate intervention for soft 
tissue injuries sustained in her fall at work on December 14, 2010.  She also 
concluded that Claimant did not qualify for a Table 53 permanent impairment 
rating.  Dr. Worwag specifically remarked that at the time of MMI Dr. Burris was 
“unable to localize any muscle spasm, trigger points or tenderness.”  There was 
thus no specific cervical diagnosis with respect to Claimant’s work injury.  
Furthermore, Dr. Worwag commented that a cervical spine range of motion 
impairment rating was inappropriate because Claimant had complete cervical 
range of motion on numerous occasions as documented in the medical records.  
Finally, Dr. Mack’s reliance on Dr. Burris’ cervical range of motion measurements 
was proper pursuant to the Division of Workers’ Compensation Impairment 
Rating Tips because he justified Dr. Burris’ measurements as “more reliable and 
accurate” than his measurements.  Dr. Worwag thus determined that Claimant 
did not warrant a permanent impairment rating for her December 14, 2010 
industrial injuries. 

 10. Claimant testified at the hearing in this matter.  She stated that Dr. 
Burris evaluated her cervical spine during her initial visit, but failed to examine 
her cervical spine during her final two visits.  She acknowledged that her neck 
symptoms did not begin until April 2011.  Claimant also agreed that she changed 
physicians on multiple occasions because they believed her psychological issues 
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might have impacted her presentation, treatment and recovery.  She explained 
that during her DIME appointment with Dr. Mack he assisted her in moving her 
arms.  However, Claimant did not specify whether the assistance occurred during 
range of motion testing or as part of Dr. Mack’s examination. 

 11. Claimant underwent an independent medical examination with 
Christopher Ryan, M.D.  Dr. Ryan also testified at the hearing in this matter.  He 
concluded that Claimant suffered permanent impairment to her right shoulder 
and cervical spine as a result of her December 14, 2010 industrial injuries.  Dr. 
Ryan determined that Claimant suffered a 16% whole person impairment for her 
cervical spine impairment and a 15% scheduled impairment for her right 
shoulder.  He agreed that Claimant reached MMI on September 1, 2011. 

 12. Dr. Ryan testified that use of active assistance by the DIME 
physician during shoulder range of motion testing violates the AMA Guides and 
the Division’s Impairment Rating Tips.  He also remarked that it was error for Dr. 
Mack to rely on Dr. Burris’ range of motion determinations.  Finally, he testified 
that, if Dr. Mack determined that Claimant’s cervical range of motion testing was 
invalid, he was required to take additional measurements on a different date. 

 13. Dr. Ryan determined that pursuant to the Division’s Impairment 
Rating Tips, use of the contralateral joint when measuring shoulder range of 
motion was appropriate as long as there was no prior injury to that joint.  He also 
acknowledged that a claimant must first qualify for an AMA Guides Table 53 
specific disorder rating to the spine before cervical range of motion can be used 
to determine impairment.  Dr. Ryan agreed that if a claimant does not qualify for 
a Table 53 rating spinal range of motion cannot be used to determine 
impairment. 

 14. Dr. Worwag testified at the hearing in this matter consistently with 
her records review report.  She explained that pursuant to the AMA Guides and 
the Impairment Rating Tips, all impairment must be based on objective pathology 
instead of subjective complaints.  Dr. Worwag agreed that use of the 
contralateral joint in determining shoulder impairment is acceptable when there 
has been no prior injury to the contralateral joint.  She testified that Dr. Mack 
appropriately and in accordance with the AMA Guides and Impairment Rating 
Tips determined that Claimant did not sustain impairment to her shoulder based 
on the range of motion measurements. 

 15. Dr. Worwag commented that Dr. Mack correctly determined 
Claimant did not qualify for Table 53 impairment.  She explained that the medical 
records did not demonstrate the required six months of pain and rigidity 
associated with degenerative changes.  Dr. Worwag noted that Claimant’s MRI 
demonstrated degenerative processes that were not causally related to her 
injury.  Claimant thus failed to meet the minimum requirements for a Table 53 
rating.  Therefore, range of motion of the cervical spine could not be considered 
in assigning an impairment rating.  Finally, Dr. Worwag reiterated that the 
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medical records did not reveal an objective basis on which to assign an 
impairment rating for Claimant’s neck or right shoulder symptoms. 

 16. Claimant has failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Mack that she did not sustain any permanent 
impairment to her right shoulder and cervical spine as a result of her December 
14, 2010 industrial injuries.  Initially, ATP Dr. Burris had diagnosed Claimant with 
a right shoulder strain and a cervical strain.  He explained that diagnostic testing 
had revealed essentially normal MRI’s of both the neck and right shoulder as well 
as a negative EMG.  Dr. Burris thus summarized that Claimant had reached MMI 
on September 1, 2011 with no impairment or work restrictions.  Dr. Mack 
measured range of motion in Claimant’s left shoulder, right shoulder and neck.  
He noted that Claimant’s range of motion in her cervical spine was decreased but 
he “questioned” the validity of the exam.  Dr. Mack remarked that Dr. Burris’ 
records revealed complete range of motion.  He thus determined that Dr. Burris’ 
examination was more reliable and accurate.  Dr. Mack concluded that Claimant 
did not suffer a significant cervical spine injury as a result of her December 14, 
2010 industrial injuries.  He also agreed that Claimant had reached MMI on 
September 1, 2011.  Dr. Worwag persuasively supported Dr. Mack’s DIME 
conclusions.  She specifically remarked that at the time of MMI Dr. Burris was 
“unable to localize any muscle spasm, trigger points or tenderness.”  There was 
thus no specific cervical diagnosis with respect to Claimant’s work injury.  
Furthermore, Dr. Worwag commented that a cervical spine range of motion 
impairment rating was inappropriate because Claimant had complete cervical 
range of motion on numerous occasions as documented in the medical records.  
Finally, Dr. Mack’s reliance on Dr. Burris’ cervical range of motion measurements 
was proper pursuant to the Impairment Rating Tips because he justified Dr. 
Burris’ measurements as “more reliable and accurate” than his measurements.  
Dr. Worwag thus determined that Claimant did not warrant a permanent 
impairment rating for her December 14, 2010 industrial injuries. 

 17. In contrast, Dr. Ryan determined that Claimant suffered a 16% 
whole person impairment for her cervical spine impairment and a 15% scheduled 
impairment for her right shoulder.  Dr. Ryan testified that use of active assistance 
by the DIME physician during shoulder range of motion testing violates the AMA 
Guides and the Division’s Impairment Rating Tips.  In fact, Claimant had testified 
that during her DIME appointment with Dr. Mack he assisted her in moving her 
arms.  Dr. Ryan also remarked that it was error for Dr. Mack to rely on Dr. Burris’ 
range of motion determinations.  Finally, he testified that, if Dr. Mack determined 
that Claimant’s cervical range of motion testing was invalid, he was required to 
take additional measurements on a different date.  However, Dr. Ryan’s opinion 
is not persuasive.  Moreover, Claimant’s testimony that Dr. Mack assisted her 
with range of motion testing is unclear and suspect based on her repeated 
dissatisfaction with numerous physicians.  Furthermore, Dr. Worwag commented 
that Dr. Mack correctly determined Claimant did not qualify for a Table 53 
impairment.  She explained that the medical records did not demonstrate the 
required six months of pain and rigidity associated with degenerative changes.  
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Dr. Worwag noted that Claimant’s MRI demonstrated degenerative processes 
that were not causally related to her injury.  Claimant thus failed to meet the 
minimum requirements for a Table 53 rating.  Therefore, range of motion of the 
cervical spine could not be considered in assigning an impairment rating.  Finally, 
Dr. Worwag reiterated that the medical records did not reveal an objective basis 
on which to assign an impairment rating for Claimant’s neck or right shoulder 
symptoms.  Dr. Ryan’s disagreement with Dr. Mack’s opinion does not constitute 
unmistakable evidence that Dr. Mack’s opinion was incorrect.  Accordingly, 
Claimant did not sustain any permanent impairment to her right shoulder and 
cervical spine as a result of her December 14, 2010 industrial injuries. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should 
consider all of the DIME physician’s written and oral testimony.  Lambert & Sons, 
Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A 
DIME physician’s determination regarding MMI and permanent impairment 
consists of his initial report and any subsequent opinions.  In Re Dazzio, W.C. 
No. 4-660-149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 
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5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz 
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Whether the DIME physician properly applied the AMA Guides to determine 
an impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, 
W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Claimant has failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Mack that she did not sustain any 
permanent impairment to her right shoulder and cervical spine as a result of her 
December 14, 2010 industrial injuries.  Initially, ATP Dr. Burris had diagnosed 
Claimant with a right shoulder strain and a cervical strain.  He explained that 
diagnostic testing had revealed essentially normal MRI’s of both the neck and 
right shoulder as well as a negative EMG.  Dr. Burris thus summarized that 
Claimant had reached MMI on September 1, 2011 with no impairment or work 
restrictions.  Dr. Mack measured range of motion in Claimant’s left shoulder, right 
shoulder and neck.  He noted that Claimant’s range of motion in her cervical 
spine was decreased but he “questioned” the validity of the exam.  Dr. Mack 
remarked that Dr. Burris’ records revealed complete range of motion.  He thus 
determined that Dr. Burris’ examination was more reliable and accurate.  Dr. 
Mack concluded that Claimant did not suffer a significant cervical spine injury as 
a result of her December 14, 2010 industrial injuries.  He also agreed that 
Claimant had reached MMI on September 1, 2011.  Dr. Worwag persuasively 
supported Dr. Mack’s DIME conclusions.  She specifically remarked that at the 
time of MMI Dr. Burris was “unable to localize any muscle spasm, trigger points 
or tenderness.”  There was thus no specific cervical diagnosis with respect to 
Claimant’s work injury.  Furthermore, Dr. Worwag commented that a cervical 
spine range of motion impairment rating was inappropriate because Claimant 
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had complete cervical range of motion on numerous occasions as documented in 
the medical records.  Finally, Dr. Mack’s reliance on Dr. Burris’ cervical range of 
motion measurements was proper pursuant to the Impairment Rating Tips 
because he justified Dr. Burris’ measurements as “more reliable and accurate” 
than his measurements.  Dr. Worwag thus determined that Claimant did not 
warrant a permanent impairment rating for her December 14, 2010 industrial 
injuries. 

 8. As found, in contrast, Dr. Ryan determined that Claimant suffered a 
16% whole person impairment for her cervical spine impairment and a 15% 
scheduled impairment for her right shoulder.  Dr. Ryan testified that use of active 
assistance by the DIME physician during shoulder range of motion testing 
violates the AMA Guides and the Division’s Impairment Rating Tips.  In fact, 
Claimant had testified that during her DIME appointment with Dr. Mack he 
assisted her in moving her arms.  Dr. Ryan also remarked that it was error for Dr. 
Mack to rely on Dr. Burris’ range of motion determinations.  Finally, he testified 
that, if Dr. Mack determined that Claimant’s cervical range of motion testing was 
invalid, he was required to take additional measurements on a different date.  
However, Dr. Ryan’s opinion is not persuasive.  Moreover, Claimant’s testimony 
that Dr. Mack assisted her with range of motion testing is unclear and suspect 
based on her repeated dissatisfaction with numerous physicians.  Furthermore, 
Dr. Worwag commented that Dr. Mack correctly determined Claimant did not 
qualify for a Table 53 impairment.  She explained that the medical records did not 
demonstrate the required six months of pain and rigidity associated with 
degenerative changes.  Dr. Worwag noted that Claimant’s MRI demonstrated 
degenerative processes that were not causally related to her injury.  Claimant 
thus failed to meet the minimum requirements for a Table 53 rating.  Therefore, 
range of motion of the cervical spine could not be considered in assigning an 
impairment rating.  Finally, Dr. Worwag reiterated that the medical records did 
not reveal an objective basis on which to assign an impairment rating for 
Claimant’s neck or right shoulder symptoms.  Dr. Ryan’s disagreement with Dr. 
Mack’s opinion does not constitute unmistakable evidence that Dr. Mack’s 
opinion was incorrect.  Accordingly, Claimant did not sustain any permanent 
impairment to her right shoulder and cervical spine as a result of her December 
14, 2010 industrial injuries. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 

 
 1. Claimant has failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Mack that she did not sustain any permanent 
impairment to her right shoulder and cervical spine as a result of her December 
14, 2010 industrial injuries. 
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2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 27, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-805-631 

 

ISSUES 

1. Whether the Claimant has overcome, by clear and convincing 
evidence, the opinions and findings of the DIME physician Albert Hattem 
concerning MMI and the Claimant’s impairment rating.  

 

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ enters the 
following Findings of Fact: 
 
 1. The Claimant sustained an injury in the nature of an occupational 
disease on November 16, 2008 while performing repetitive activities with her right 
upper extremity.  She was diagnosed with right upper extremity thoracic outlet 
syndrome with brachial plexus entrapment by Dr. Stephen J. Annest 
(Respondents’ Exhibit T; Respondents’ Exhibit O, p. 184-185). 
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 2. The Claimant underwent brachial plexus release of the right side 
with rib resection on April 17, 2009 by Stephen Annest, M.D. as detailed in the 
operative report.  The discharge summary summarizes her hospitalization, 
operation and postoperative treatment.  The discharge summary notes that 
“there were no intraoperative injuries” and that the Claimant was managed in the 
postoperative period “with her incoming medications and patient-controlled 
analgesia (PCA).”  The Claimant’s condition at discharge was reported as 
“stable” and the Claimant was to return to Dr. Annest’s office 2 weeks 
postdischarge, but to call “if any problems arose in the interim” (Respondents’ 
Exhibit T, pp. 235-239).   
 
 3. On May, 5, 2009, at her first follow-up appointment with Dr. Annest, 
the Claimant’s range of motion was improved and Dr. Annest noted that the 
Claimant was doing much better.  There was no mention of any cognitive 
difficulties or deficits in Doctor Annest’s notes from that office visit (Respondents’ 
Exhibit T, p. 233).  Further, according to records of Dr. Annest, the Claimant 
continued to improve after surgery.  In the follow-up visit dated June 30, 2009, 
Dr. Annest again noted that the right brachial plexus release “was done without 
any untoward problems in the operating room” and that the Claimant’s range of 
motion and strength were improving but her main complaint of pain continued to 
persist (Respondents’ Exhibit p. 232).  Dr. Annest discharged the Claimant on 
August 25, 2009 and referred her to Dr. Brookoff for any additional treatment.  
Upon discharge, Dr. Annest noted that the surgery resulted in some decreased 
pain and increased range of motion, but it was noted that the Claimant still had 
substantial symptoms with the use of her arm and “pain remains the main 
problem” for the Claimant (Respondents’ Exhibit T, p. 231).  There is no mention 
of any cognitive issues or impairment in the reports of Dr. Annest that were 
admitted into evidence for the time period from April 13, 2009 to August 25, 
2009, more than 4 months following the Claimant’s surgery.    
 
  4. Dr. Brookoff took over the Claimant’s care and progress notes from 
an August 12, 2009 office visit report that following her surgery in April of 2009, 
the Claimant “had new neuropathic symptoms of her right shoulder arm and 
hand” which the Claimant reported as “starting from day 1 after surgery” which 
were described as increased burning/coldness and tenderness around the right 
tricep, a feeling of tightness in her right forearm and pins and needles in her right 
wrist, hand and fingers.  He also noted that she had long-standing Raynaud’s 
changes with both hands.  The Claimant reported that her pain is severe enough 
to limit her activities of daily living (Respondents’ Exhibit U, pp. 240-241).  Dr. 
Brookoff then reviewed therapies and medications to date and conducted and 
reported a detailed, system-wide review of the Claimant’s medical conditions.  
With respect to “thought,” Dr. Brookoff notes that the Claimant’s “thought well-
formed and well connected; speech has no hallucinatory, delusional, paranoid or 
suicidal content; no blocking.”  With respect to the Claimant’s “cognitive” 
functioning, “mild problems with word finding” were reported (Respondents’ 
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Exhibit U, p. 242).  Dr. Brookoff referred the Claimant for physical therapy.  Dr. 
Brookoff noted that the Claimant had previously been under the care of a 
psychiatrist and was also on medications for long standing history of migraines 
for which she was on medication (Respondents’ Exhibit U, p. 241).    
 
 5. The Claimant testified that she first told Dr. Annest of her word find 
issues and then Dr. Brookoff and then others.  She has told evaluating 
physicians that that she “suspected she suffered an anoxic event after her 
husband informed her that, during post-operation, he observed her O2 stats at 82 
on arousal” (also see Claimant’s Exhibit 2, p. 47).   
 

6. Dr. Annest had also referred the Claimant to Pain Partners for pain 
management where Claimant came under the care of Matthew D. Pouliot, D.O., 
who first saw her on November 10, 2009 (Respondents’ Exhibit H, pp. 127-129).  
At the initial patient consultation, the Claimant provided a history of her injury and 
diagnosis of TOS and the April 17, 2009 surgery, which she stated “was not 
beneficial” and she reported continued pain symptoms which kept her from 
working since the surgery (Respondents’ Exhibit H, pp. 127).  In March of 2010, 
Dr. Pouliot indicated that he felt the Claimant was reaching maximum medical 
improvement.  He noted that the Claimant was in a “rather confrontational mood 
today stating that in the past I have called her a “malingerer” and that I am siding 
with the insurance company.  I have voiced to her that MMI is close for her if she 
fails to improve much with current therapy, but this seems to upset her, stating 
“her future is bleak.”  She also states there is no way she can go back to work 
due to fatigue and pain in the right arm.”  Dr. Pouliot indicated that he would refer 
the Claimant elsewhere if she refused to accept the MMI date (Respondents’ 
Exhibit H, p. 119).  On August 11, 2010, Dr. Pouliot noted that the Claimant “is 
asking me to state that she has had an anoxic brain injury which I will not do 
since that is not a determination I can make.  She did have documented hypoxia 
for an unknown time down to the 80s post operatively and she continues to state 
that she has word finding difficulty and anomia although I have not personally 
witnessed this here (Respondents’ Exhibit H, pp. 110).  On August 11, 2010, Dr. 
Pouliot again noted that “recent memory appears intact. No aphasia, anomia, or 
word finding difficulty is witnessed today” (Respondents’ Exhibit H, pp. 108).   
 

7. Laura Rieffel, Ph.D, performed neuropsychological testing on 
Claimant May 4, 2010, May 19, 2010 and June 2, 2010.  She issued a written 
report dated June 23, 2010.  Dr. Rieffel noted that the Claimant “reported several 
cognitive symptoms that began after her brachial plexus entrapment surgery on 
April 17, 2001.  More than one year post-surgery when the Claimant saw Dr. 
Rieffel, the Claimant continues to report “persisting cognitive problems” and so she 
sought this neuropsychological evaluation to assess her condition and obtain 
recommendations for further treatment.  In her review of medical records, Dr. 
Rieffel noted that the Claimant had a brain MRI on May 26, 2010 which was 
compared to an MRI completed on October 6, 2006.  “The procedure note indicated 
an unremarkable scan with the exception of an ‘unchanged tiny focus of signal 
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abnormality in the right frontal white matter.  Again, compatible with normal age-
related change, migraine, or other chronic small vessel ischemia” but essentially no 
change from the October 6, 2006 MRI (Claimant’s Exhibit 8, p. 99).  Dr. Rieffel 
provided a “provisional diagnosis of dementia due to anoxia” (Claimant’s Exhibit 8, 
p. 108).  Dr. Rieffel noted that the Claimant’s presentation was “atypical” in that 
usually with an anoxic event, there follows some level of improvement, and per the 
Claimant’s reporting, she has deteriorated or stayed the same.  However, Dr. 
Rieffel hypothesized that an anoxic event would have triggered the impairment but 
then it is possible that her condition deteriorated due to chronic oxygen deprivation 
possibly associated with sleep apnea.  As a result, she concurred with Dr. Pouliot’s 
recommendation for a sleep study (Claimant’s Exhibit 8, pp. 107-108).  Dr. Reiffel 
stated that oxygen deprivation can result in chronic impairment in complex 
attention, short-term visual and verbal memory, mental flexibility, sped of 
information processing and minor verbal expressive deficits. Dr. Rieffel found that 
the testing performed revealed significant deficits in each of those areas.  Dr. Rieffel 
estimated Claimant’s premorbid IQ in the 85th percentile; however, many of her 
neuropsychological scores indicated that her IQ was in the 14th percentile. Dr. 
Rieffel recommended continued intensive psychotherapy and additional follow-ups 
(Claimant’s Ex. 8, pp. 107-109). 

 
8. On April 26, 2010, the Claimant first saw Dr. Patricia Soffer for a 

neurologic evaluation on referral from Dr. James Rainwater.  The Claimant reported 
“some word-finding difficulty which has persisted for the past year” and “difficulty 
forming new memories.”  Dr. Soffer stated that she was “uncertain as to the etiology 
of her persisting memory loss” and felt that the Claimant would benefit from an MRI 
of the brain and the scheduled neuropsychological testing with Dr. Rieffel.   On May 
28, 2010, Dr. Patricia Soffer, a neurologist, noted that the Claimant’s “speech is 
fluent” yet nonetheless stated that “it appears that [the Claimant] has postoperative 
minimal cognitive impairment” (Claimant’s Ex. 7, pp. 90-93).  On September 28, Dr. 
Soffer noted that, upon exam, the Claimant’s speech was “fluent” but noted that the 
Claimant was complaining of “extreme sensitivity to light and sound and has 
atypical smells, and is concerned she may have seizures.”  Dr. Soffer also noted 
that the sleep study was normal (Claimant’s Ex. 7, p. 88).  On October 6, 2010, the 
Claimant returned to see Dr. Soffer and an EEG was reviewed and was reported as 
“normal.”  Again, Dr. Soffer noted that the Claimant’s speech was fluent.  However, 
at the visit, Dr. Soffer reported the Claimant was “extremely hostile” and accused 
Dr. Soffer of “not working her up” and the Claimant became “extremely loud and 
abusive.”  As a result, Dr. Soffer recommended that the Claimant find another 
neurologist and Dr. Soffer did not schedule any further follow up visits 
(Respondents’ Exhibit Q, p. 220).   
 
 9. Claimant had requested that Dr. Pouliot refer her for an 
independent medical examination and he referred her to Neil Pitzer, M.D. who 
saw her on August 10, 2010.  Dr. Pitzer indicated that prior to his evaluation the 
Claimant “insisted I read a summary of a neuropsychological consultation from 
Dr. Reiffel, in which he relates that she has a severe brain injury and she has 
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difficulty recalling her history from this standpoint.”  After examination, Dr. Pitzer 
opined that the Claimant was at maximum medical improvement for her right 
upper extremity condition and that he did not even believe that her thoracic outlet 
syndrome condition could have been related to work activities.  He stated that the 
Claimant was “quite fixated on this new diagnosis of brain injury” and that the 
oxygen saturation records showed one episode in the middle of the night where 
she may have desaturated to 82% but this does not necessarily correlate with a 
brain injury.  He also noted that patients with sleep apnea or other difficulties may 
desaturate to well below the 90% level and not have a hypoxic brain injury.  He 
noted the Claimant’s preexisting problems with migraine headaches and stated 
that if Claimant had a preexisting hypoxia, this could be a cause of her migraine 
headaches.  He felt that the neuropsychological testing that had been done “may 
have a large component of stress or anxiety related to it, as her deficits are in 
very specific areas rather than a wide-spread area, which I would typically see 
with an anoxic injury”  (Respondents’ Exhibit S, p. 229).  Dr. Pitzer’s findings and 
opinions are found to be credible and persuasive. 
 
 10. Claimant did undergo sleep studies to ascertain if she had sleep 
apnea.  These tests were performed at National Jewish Health in August of 2010 
and showed that her sleep efficiency was 82% (Respondents’ Exhibit J).  
 

11. On September 9, 2010, Dr. Pouliot reports that the Claimant 
“continues to perseverate on her ‘brain injury’ and is obviously stressed out 
today.”  He believed she was at MMI for the TOS condition and needed an 
impairment rating.  He also recommended an independent psych evaluation 
(Respondents’ Exhibit H, pp. 107).  On September 10, 2010, Dr. Pouliot drafted a 
letter regarding the IME conducted by Dr. Neil Pitzer on August10, 2010 and 
stated that he agreed that the Claimant was at MMI for her right upper extremity 
TOS injury.  He also noted that he agreed with the impairment rating.  Finally, he 
pointed out that the Claimant was very insistent on receiving a rating for her 
‘brain injury’ due to her insistence that she had an anoxic event in the hours 
following her surgery.  While Dr. Pouliot stated that he did not feel qualified to 
make a link between a brief documented post op hypoxia and a resultant brain 
injury, he has usually seen diffuse brain damage affecting multiple areas of 
functioning in his experience with rehabilitation patients with anoxic injuries 
(Respondents’ Exhibit H, pp. 106).   
 
 12. On November 1, 2010, the Claimant was evaluated by Dr. Richard 
Sanders at Denver Vascular Surgical Associates at the request of her attorney.  
Dr. Sanders also conducted a review of medical records from 30 different 
medical providers.  Dr. Sanders “concluded that CRPS was her main problem.  
She also does have signs and symptoms of right thoracic outlet syndrome and 
right pectoralis minor syndrome.  Dr. Sanders also noted that the 
neuropsychiatric testing that the Claimant had done “indicated severe cognitive 
impairment which was thought to be due to hypoxia following her transaxillary rib 
resection” although Dr. Sanders does state that “the records fail to reveal 
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precisely how this happened.  We only know that neuropsychological evaluation 
documented impairment of executive function” Claimant’s Exhibit 5, pp. 73-82).   
 
 13. The Claimant then continued to seek treatment on her own with 
medical providers in regards to her condition and alleged brain injury.  She was 
seen by Richard Lederman, M.D. at Cleveland Clinic Foundation in November of 
2010.  Dr. Lederman noted that the history was taken from the patient and that 
she told him that she might have had a “hypoxic episode” during her recovery.  
He indicated that the Claimant “provided a page from the medical record showing 
a pulse-oximetry reading of 82, but no other records were available for our 
review” (Respondents’ Exhibit P, p. 215). Dr. Lederman noted that Claimant 
presented her history in a clear and coherent manner although she was 
occasionally tangential.”  Her recall of remote and recent events was normal 
although she professed difficulty recalling certain dates.  Her speech was normal 
for rate, prosody, articulation, and overall amount.  No examples of word-finding 
difficulty or paraphasic errors were observed during the evaluation.  Her 
comprehension of speech was intact and she was able to follow directions 
despite requested clarifications of directions once or twice.”  Dr. Lederman also 
noted that he could not rule out the possibility that these results “reflect a slight 
underestimate of her current cognitive functioning” (Respondents’ Exhibit P, p. 
216).  He also indicated that her cognitive symptoms were displayed in the 
context of a chronic pain syndrome and mild depressive symptoms and therefore 
did not meet the criteria for a diagnosis of dementia, given the patient’s strengths 
on many of the cognitive tests (Claimant’s Exhibit 6, p. 86; Respondents’ Exhibit 
P, p. 217).   
 
 14. On December 10, 2010, the Claimant underwent an Independent 
Medical Examination (IME) performed by Dr. Lynn Parry.  Dr. Parry opined that 
Claimant had a syndrome that is consistent with the clinical definition of complex 
regional pain syndrome Type I.  That diagnosis was supported by the Claimant 
having dysesthesias, paresthesias, temperature changes, motor inhibition and 
abnormal motor movement with dystonic posturing of the hand as well as a hand 
tremor which responded to sympathetic blocks” (Claimant’s Exhibit 4, pp. 66-67).  
In regard to the Claimant’s cognitive impairment, Dr. Parry stated that is was clear 
Claimant suffered a change in terms of her cognition after her April 2009 
hospitalization.  Dr. Parry relied upon the physical therapy notes that stated 
Claimant had periods of decreased speech output trouble expressing herself and 
memory problems.  Dr. Parry also noted that Claimant’s psychologist stated 
Claimant suffered from significant changes in her abilities after the surgery 
(Claimant’s Exhibit 4, p. 67).  Dr. Parry opined that the Claimant was not at MMI 
and that she should have a series of sympathetic blocks and a short course of 
cognitive therapy aimed at compensatory strategies for organization and to keep 
her from being easily distracted Claimant’s Exhibit 4, p. 68).   
 
 15. Because the Claimant had been placed at maximum medical 
improvement on August 10, 2010  and she objected to the Final Admission of 
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Liability,  a DIME was performed by Albert Hattem, M.D. on January 19, 2011.  
Dr. Hattem was requested to evaluate the Claimant’s back, thoracic, cervical, 
neck, right upper extremity, TOS, CRPS, headaches, brain, head, psychological, 
and all body parts affected by the injury.  Issues before Dr. Hattem were MMI and 
impairment, as well as maintenance care and restrictions (Respondents’ Exhibit 
O, p. 179).  Dr. Hattem noted that on examination Claimant did not experience 
any significant difficulty remember the events following her 2008 work injury.  Her 
speech was fluid and he did not observe any evidence of word finding difficulties 
(Respondents’ Exhibit O, p. 179).  Dr. Hattem performed a physical examination 
along with a detailed and extensive records review.2

 

  Dr. Hattem felt that the 
Claimant had sustained a brachial plexopathy involving the lower trunk and 
assigned her impairment for such plexopathy, including a sensory and motor 
deficit.  The rating for such injury was 30% of the upper extremity.  Dr. Hattem 
specifically disagreed with the diagnosis of CRPS and found no evidence for 
trophic skin changes or hyperesthesia.  Dr. Hattem agreed that the Claimant was 
at MMI for her work injury on August 10, 2010 as determined by Dr. Pitzer 
(Respondents’ Exhibit O, p. 207).  Dr. Hattem’s opinion on this issue is found to 
be credible and persuasive.  He did indicate that, although he felt the Claimant 
was at maximum medical improvement, she could undergo a bone scan and 
thermogram if she wished to do so as maintenance care (Respondents’ Exhibit 
O, p. 208).  Claimant has never undergone these tests.  

 16. In regards to the Claimant’s cognitive complaints, Dr. Hattem noted 
her long history of preexisting psychiatric problems and hospitalizations.  Dr. 
Hattem opined that the Claimant’s alleged cognitive disorders were not related to 
any alleged anoxic incident as a result of her surgery.  He pointed out that there 
was no report of an anoxic event in Dr. Annest’s hospital discharge report and 
that the Claimant did not consistently complain of cognitive problems until 
months after the surgery.  Dr. Hattem further opined that the Claimant’s chronic 
depression and chronic pain are a more likely cause of any neuropsychological 
findings as opposed to an anoxic event that may have occurred (Respondents’ 
Exhibit O, p. 209).  Dr. Hattem’s findings and opinions on this issue are found to 
be credible and persuasive.   
 
 17. After Dr. Pouliot left the practice at Pain Partners, the Claimant 
briefly saw Dr. Boyd at that same office.  Then, as of January 2011, the 
Claimant’s care was taken over by Michael Tracy, D.O.  On her initial visit with 
Dr. Tracy, the Claimant insisted on tape recording her doctor visit due to 
“inaccuracies that she felt were present in Dr. Pouliot and Dr. Boyd’s notes in the 
past” (Respondents’ Exhibit H, p. 101).  The Claimant advised Dr. Tracy that she 
had undergone an evaluation on her own at Cleveland Clinic and had been 
diagnosed with complex regional pain syndrome.  She advised the doctor that 
her right arm feels like it is “going to fall off and her right shoulder feels like it is 
going to be dislocated and that the bones are rubbing together.”  She also told 
                                                 
2   Dr. Hattem’s summary of the medical records spanned 23 pages of his report 
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Dr. Tracy that she had a “traumatic brain injury” but he stated that she appeared 
to have adequate recall when describing her medication regimen.  Dr. Tracy 
questioned the diagnosis of CRPS based, in part, on a lack of typical symptoms 
for this diagnosis, as noted in his write-up of her physical examination 
(Respondents’ Exhibit H, p. 101).  When he saw the Claimant on March 1, 2011, 
Dr. Tracy noted that he was unable to establish a therapeutic and working 
relationship with the Claimant and that she would need to seek care from another 
practitioner.  He expressed “difficulties” during her visits with noncompliance and 
word twisting along with unacceptable and demanding behavior directed at his 
staff members when the Claimant did not get what she wanted.  He advised her 
that he did not feel her symptoms were consistent with a diagnosis of CRPS and 
that a QSART test should be performed by Dr. Schakaraschwili at Colorado 
Rehabilitation and Occupational Medicine.  Dr. Tracy referred Claimant to Dr. 
Schakaraschwili at this visit, however, he also stated that she was not welcome 
to return to his clinic (Respondents’ Exhibit H, pp. 99-100).   
 
 18. At the recommendation of Dr. Pouliot, an independent psychiatric 
evaluation was performed by Gary Gutterman, M.D. on February 17, 2011.  The 
Claimant advised Dr. Gutterman that at the time she left the hospital she was 
having “substantial brain difficulties as she could not recall words. When stated 
that she would stop in the middle of the sentence due to being able to find or use 
a word or she used other words than what was intended.  She stated that she 
noted difficulties with attention, memory, word finding and sensitivity to light and 
noise” (Respondents’ Exhibit N, p. 163).  She advised the doctor that she 
experienced a brain injury during or soon after the surgery due to hypoxia 
(Respondents’ Exhibit N, p. 163).  Dr. Gutterman noted that the Claimant had 
been under psychiatric care and treatment at the time that she sustained her 
industrial injury and had already been on psychotropic medications.  The 
Claimant has a long history of psychiatric problems and has been hospitalized for 
psychiatric problems on several occasions.  Over the course of a three hour 
examination, the Claimant did not complain of pain, nor did she exhibit the 
symptoms of the type of brain injury she alleged (Respondents’ Exhibit N, p. 168 
and p. 174).  Dr. Gutterman reviewed substantial medical records and opined 
that it was not probable that the Claimant experienced a brain injury as a result of 
an anoxic event following the April 17, 2009 thoracic outlet syndrome surgery.  
Her clinical presentation did not support a brain injury as her memory, 
concentration, attention, information processing and abstract thinking was intact.  
Dr. Gutterman felt that it was more probable that the Claimant had experienced 
some degree of somatization beginning in November of 2008 when she reported 
pain in her right upper extremity and was already experiencing significant 
emotional and psychological distress prior to the industrial injury (Respondents’ 
Exhibit N, p. 174).  Dr. Gutterman went on to opine that the Claimant’s 
“preoccupation with her claim that she has experienced a brain injury as a result 
of an anoxic event...probably represents a somatic preoccupation and regression 
on the patient’s part and a retreat from various life challenges” (Respondents’ 
Exhibit N, p. 175). Finally, Dr. Gutterman opined that “even if the patient did 



 274 

experience a mild brain injury as a result of the 4/17/09 surgery (which I do not 
believe is probable), I do not believe that cognitive therapy is indicated at this 
point due to the patient’s clinical presentation and overall cognitive functioning as 
represented during this examination” (Respondents’ Exhibit N, p. 176).  Dr. 
Gutterman’s findings and opinions are found to be credible and persuasive.   
 
 19. Claimant chose not to transfer her care to Dr. Schakaraschwili and 
did not receive any authorized medical care from any physician from March 2011 
until July of 2011.  On July 26, 2011, Claimant was seen at the request of her 
attorney by Bennett Machanic, M.D.  At that time she advised Dr. Machanic that 
she “possessed a brain injury.”  Claimant did not provide Dr. Machanic with any 
medical records and he noted that the Claimant and her husband were the main 
source of history.  He stated “it is hard to say exactly how all of her problems 
have evolved, and so I will take at face value the history provided by the patient 
and her husband, at least at this point.”  On July 27, 2011, the day after she saw 
Dr. Machanic, Claimant obtained a handwritten note from Dr. Tracy dated July 
27, 2011 referring her to Dr. Machanic (Respondents’ Exhibit H, p. 97).  
 
 20. Another neuropsychological evaluation was performed by Gregory 
Thwaites, Ph.D. at the request of Respondents’ attorney and he issued an initial 
report dated July 21, 2011 and an addendum report dated November 25, 2011.  
The testing was done on June 13, 2011, July 15, 2011 and July 21, 2011.  Dr. 
Thwaites performed complete neuropsychological testing and opined that the 
Claimant did not sustain a brain injury during or after her 2009 surgery 
(Respondents’ Exhibit C, p. 24 and p. 53).  He noted that the records did not 
substantiate any type of significant anoxic event and that the 82% O2 sat level 
that the Claimant referenced was similar to her lowest saturation during a sleep 
study at a much later point in time and would not have caused a significant 
neurologic injury.  He also confirmed that, although the Claimant was alleging 
that she began to have problems soon after her hospitalization, the medical 
records would indicate the Claimant did not report any problems until months 
after surgery (Respondents’ Exhibit C, p. 22).  The testing that was performed by 
Dr. Thwaites showed that normal performance was displayed on a conceptually 
difficult test of non-verbal reasoning and rule learning that is quite sensitive to the 
effects of a traumatic brain injury.  This test is a good measure of overall 
cognitive decline and the Claimant’s normal performance on this test was 
inconsistent with a significant anoxic brain injury.  Dr. Thwaites also pointed out 
that Claimant’s allegation of cognitive complaints immediately after surgery was 
not consistent with the medical records.  The records clearly reflected that there 
was no early cognitive symptom reporting and if her symptoms had been severe 
from an anoxic event in 2009, she would have been confused and disoriented 
and not discharged from the hospital (Respondents Exhibit C, p. 42).  Dr. 
Thwaites expressed concerns in both of his reports that there is a serious 
disconnect between what the Claimant has reported to her treating and 
evaluating medical providers and what the same medical providers observe and 
document.  He opines that the Claimant is not a reliable historian and that she 
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engaged in symptom magnification and response bias.  Dr. Thwaites also called 
into question the validity of the results of much of the prior testing and evaluation 
of the Claimant, especially where there appears to be significant reliance on the 
Claimant’s subjective reporting as opposed to objective findings (Respondent’s 
Exhibit C, p. 25-26 and p. 53).  Dr. Thwaites also noted that he deferred 
psychiatric differential diagnosis and opinions to Dr. Gutterman as the Claimant 
refused any psychological testing in Dr. Thwaites exam and threatened that she 
would not participate if he brought her back to complete such testing 
(Respondents’ Exhibit C, p. 26).  Dr. Thwaites findings and opinions are found to 
be credible and persuasive.   
 
 21. On July 26, 2011, the Claimant began treating with Dr. Bennett 
Machanic.  In her initial consultation, she advised Dr. Machanic that she had 
“chronic pain over her right upper extremity, but she also has difficulty with 
memory, concentration, focus, and organizational skills, and tells me she does 
posess a ‘brain injury’” (Claimant’s Exhibit 1, p. 41; Respondents’ Exhibit B, p. 
17).  As a result of his initial examination and the history provided by the 
Claimant, Dr. Mechanic opined that Claimant’s work-related injury caused 
complex regional pain syndrome of the type II variant, a significant clinical 
pseudobulbar affect disorder as well as mild encephalopathic dysfunction 
associated with hypoxia ” (Claimant’s Exhibit 1, p. 43; Respondents’ Exhibit B, p. 
19).  Dr.  Machanic recommended an EMG nerve conduction study (Claimant’s 
Exhibit 1, p. 43; Respondents’ Exhibit B, p. 19).  On July 27, 2011, Dr. Machanic 
performed the recommended EMG of the right upper extremity. Dr. Machanic 
opined that the EMG supported a diagnosis of CRPS, type II or causalgia.  He 
also found that the Claimant has both somatic and autonomic dysfunction 
([Claimant’s Exhibit 1, p. 36; Respondents’ Exhibit B, p. 13).  By September 7, 
2011, Dr. Machanic noted that the Claimant “has actually been doing a bit better” 
and the “pseudobulbar affect remains well controlled with the Nuedextra” and that 
there were modifications to the Claimant’s OxyContin regime which have helped a 
great deal.  Dr. Machanic reported that an EEG which was done on August 19, 
2011 and read by Dr. James McNutt was abnormal.  At this visit, Dr. Machanic 
assessed that the Claimant “does have causalgia, has signs of dystonia. I am not 
so sure she has any type of underlying epilepsy, but certainly does have some 
encephalophathic patterns on her EEG.  This could correlate with previous hypoxia.  
Due to his concerns regarding the Claimant’s cognitive issues, Dr. Machanic also 
referred Claimant to Dr. Christopher Pierce to have another neuropsychological 
reevaluation.” (Claimant’s Exhibit 1, p. 30-31; Respondents’ Exhibit B, p. 7-8).   
 
  22. Due to the Claimant’s allegations of CRPS, another independent 
medical evaluation was performed by L. Barton Goldman, M.D. on August 25, 
2011.  Dr. Goldman noted that “the patient has significant somatic focus and is 
highly identified with her CRPS and head injury diagnoses.  During her interview 
she had quite good recollection of events including things she thought she 
forgot.”  In his review of the records, Dr. Goldman also noted that it was not until 
July of 2009, three months after her surgery, that issues of anomia and dysnomia 
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were first discussed and that these were in the context of substantial emotional 
lability and ongoing domestic challenges, medication side effect worries and 
financial stressors.  In regards to the diagnosis of CRPS, Dr. Goldman did review 
the records from Cleveland Clinic and noted that Dr. Lederman had stated that 
the Claimant was convinced that her arm was “shriveled” when in fact it 
measured larger than the contralateral arm.  Based on Dr. Goldman’s 
examination, he opined that she does not have CRPS.  He found her physical 
examination to be quite mild and subtle and that her physical findings could be 
explained in terms of disuse and guarded positioning of her right upper extremity.  
Dr. Goldman’s findings and opinions on these issues are credible and 
persuasive.  
 
 23. Claimant sought medical care on her own from Philip Heyman, 
M.D. in September of 2011 due to complaints with a sore left hand.  She 
described pain in her left thumb to the doctor and told him that she has “RSD and 
CRPS, type II.”  Dr. Heyman did indicate that on the right side she was “well 
covered up but on inspecting her right hand and wrist there appeared to be 
normal skin temperature and color.  Normal muscular development within the 
hand.  Normal hair growth.  She is able to fully elevate her right shoulder without 
difficulty in clinic today.”  Based on what Dr. Heyman characterized as Claimant’s 
“subjective complaints” related to her left hand that did not correlate with the 
clinical findings, and the results of her right upper extremity surgery, Dr. Heyman 
advised the Claimant that he was hesitant to do something invasive on the left.  
He also had a “lengthy detailed discussion” about her options, his thoughts 
regarding her overall clinical situation and her narcotic dependence 
(Respondents’ Exhibit D, pp. 55-56).   
 
 24. Dr. Goldman also provided testimony by deposition on January 20, 
2012.  He noted that the Claimant’s injury involved a repetitive stress type of 
claim and that she told him she was simply having to utilize the right arm more 
often than she thought her body could handle.  When Dr. Goldman examined the 
Claimant almost three years after the incident she was complaining of pain in the 
right upper chest, right parascapular, upper back area around the right shoulder 
blade and the entire right arm and hand.  According to Dr. Goldman, based upon 
the physical findings and viewed in the context of Rule 17 guidelines for CRPS, 
there was a very low likelihood of Claimant having CRPS and that is was in the 
5-10% range.  Dr. Goldman based this not only on the Medical Treatment 
Guidelines but also the clinical examination and the diagnostic tests that were 
performed.  Dr. Goldman specifically agreed with Dr. Hattem’s findings in his 
DIME opinion that the Claimant’s cognitive difficulties were not related to an 
anoxic event and Dr. Goldman offered that he thought the DIME report was “an 
exceptionally well-done division independent medical examination” (1/20/2012 
Dr. Goldman Depo. Transcript p. 20).   
 
  25. The Claimant had not undergone any additional recent testing, but 
the prior testing that she had undergone on her own at Cleveland Clinic, which 
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included a thermogram and a QSART study, were either negative or 
inconclusive.  In addition, there is no indication of CRPS based on Dr. Goldman’s 
clinical examination but also documented by treating and independent medical 
physicians over the last few years (1/20/2012 Dr. Goldman Depo. Transcript pp. 
10-12).  Dr. Goldman’s findings and opinions on this issue are credible and 
persuasive.  Dr. Goldman also indicated that Dr. Machanic had been treating the 
Claimant for a diagnosis of “significant clinical pseudobulbar affect disorder.”  Dr. 
Goldman explained that this was an affective disorder that is seen with 
individuals who have diseases such as Parkinson’s Disease or complications of 
medications used to treat those types of diseases.  He did indicate that this 
condition involved a portion of the brain that is rather distinct and not associated 
with CRPS syndrome.  The diagnosis is based solely on clinical examination and 
not on any tests that are performed.  Dr. Goldman opined that this condition was 
unlikely to be associated with her work-related injury (1/20/2012 Dr. Goldman 
Depo. Transcript pp. 13-16).   
 
 26. Dr. Goldman agreed with the DIME examiner that the Claimant had 
not sustained any type of brain injury or disorder as a result of any type of an 
anoxic incident.  He agreed that even if there was one reading of 82% 
oxygenization for a short period of time, it would require a great deal more than 
that to have a global hypoxic event.  In addition, there would have been diffuse 
atrophy changes in the brain on the MRI scan or CT scan which did not exist in 
this claim (1/20/2012 Dr. Goldman Depo. Transcript pp. 16-17).  
 

27. Dr. Goldman stated that after reading Dr. Hattem’s report in 
substantial detail that he was in substantial agreement with almost all, if not all, of 
Dr. Hattem’s observations and perspectives regarding the medical record 
interpretations as well as Dr. Hattem’s diagnoses and maximum medical 
improvement.  He was in agreement that the Claimant was at maximum medical 
improvement and had not sustained any type of brain injury as a result of her 
surgery and that she did not suffer from CRPS (Respondents’ Exhibit E).  The 
ALJ finds the opinions of Dr. Goldman to be credible and more persuasive than 
those of Dr. Machanic on the issue of CRPS.  

 
28. From December 1, 2011 to February 20, 2012, the Claimant 

underwent additional neuropsychological testing and evaluation with Dr. 
Christopher Pierce.  Dr. Pierce addressed the Claimant’s prior testing and 
evaluation and took a history from the Claimant along with conducting and 
analyzing further tests.  Dr. Pierce limited the comparison of the current testing to 
that of the 2010 testing conducted with Dr. Rieffel.  Dr. Pierce explained that he 
did this because Dr. Thwaites expressed that there was an indication of response 
bias and lack of effort in the 2011 testing.  With respect to the testing done at the 
Cleveland Clinic, Dr. Pierce noted that any comparison to that November 2010 
testing was made difficult by the fact that limited descriptions of tests and the 
Claimant’s performance was provided (Claimant’s Exhibit 2, p. 52).  
Unfortunately, p. 7 of 8 of Dr. Pierce’s report was missing from Exhibit 2 and this 
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page contains a significant portion of Dr. Pierce’s summary of assessments and 
recommendations.    
 
 29. At the hearing, the Claimant testified and appeared with her right 
arm in a sling, her left wrist in a splint and explained that she must wear her dark 
sunglasses during the hearing because the lights in the courtroom were too 
bright.  She testified that she was very active prior to her injury with employment 
as a nurse practitioner and hobbies and activities such as cross-country skiing, 
hiking, climbing 14ers, throwing the ball for her dog and games like Yahtzee, 
Scrabble and puzzles.  She testified that prior to her injury, she had no ‘word-find’ 
problems, no cognitive problems and control over her emotions.   On cross-
examination, the Claimant did acknowledge that she had a long history of 
psychiatric problems and had been hospitalized on at least seven occasions for 
her psychiatric condition.  She was already seeing a psychiatrist and on 
medications at the time of her November 16, 2008 industrial injury.  She also 
acknowledged that she has a long history of migraines.   
 
 30. According to the Claimant’s testimony, she was discharged four 
days after her surgery on April 17, 2009.  Immediately after this she was sitting at 
home and “couldn’t get words” and advised her husband that “I think I took a hit 
in the O.R.”  Her husband then obtained her records and she discovered that she 
must have had “hypoxia.”  Claimant believes that this must have occurred post-
surgery because her oxygen level went below 88% for a period of time.  She 
described her “brain injury” as memory problems and a hard time controlling her 
emotions.  She indicated that she cries easily and has episodes of inappropriate 
loud laughing.  According to the Claimant, she reported these problems to Dr. 
Annest’s medical assistant but Dr. Annest “never brought it up” and she never 
actually told Dr. Annest about these problems during the time she treated with 
him.  She testified that she also started complaining of these problems to Dr. 
Brookoff and then later to others as well.  The Claimant testified that she believes 
she has a “brain injury” which affects her cognition.  During her testimony she 
requested leave to take an Oxycodone due to pain but advised the ALJ that this 
“won’t affect my cognition.”  The Claimant also insisted that her cognitive 
difficulties were due to her “brain injury” and not due to her chronic pain.  She 
stated that her chronic pain does not affect her ability to concentrate but that my 
brain injury is what affects her ability to concentrate.  In regards to her ongoing 
care and treatment, Claimant acknowledged that, other than prescribing 
medication, Dr. Machanic has not prescribed any other treatment program since 
she was placed at maximum medical improvement.  She did undergo an EMG of 
her other arm and has been referred for pool therapy.  Claimant feels that her left 
upper extremity problems are due to “overuse” because she has to walk her dog 
with her left arm.   
 
 31. The Claimant’s testimony is often at odds with entries and reports 
in a long and extensive record of medical treatment and evaluation.  The medical 
records also evidence a pattern of the Claimant becoming hostile and exhibiting 
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inappropriate behavior when she has disagreed with the treatment, diagnoses 
and recommendations of medical providers, prompting a number of providers to 
discontinue care.  It is important to note that the medical providers falling into this 
category do not describe her behavior as “emotional” or that she “laughs 
inappropriately”, symptoms that the Claimant believes are part of her cognitive 
condition.  Rather her behavior is described as aggressive and confrontational 
and often appears to be manipulative.   
 
 32. The Claimant has failed to overcome the opinion of the DIME 
physician, Dr. Hattem that Claimant has a thirty percent (30%) right upper 
extremity impairment for a brachial plexopathy involving the lower trunk for both a 
sensory and motor deficit.  The conclusions of Dr. Hattem regarding the 
exclusion any rating for a mental health impairment are also upheld.  The 
medical opinions to the contrary are not sufficient to overcome the MMI 
determination and the impairment rating determination made by Dr. Hattem 
which does not include these factors.  At most, the contrary determinations set 
forth in the findings of fact are differences of opinion.  Crediting the testimony and 
reports of Dr. Hattem, Dr. Goldman, Dr. Gutterman and Dr. Thwaites, the ALJ 
finds that the Claimant has not proven that Dr. Hattem’s determination of MMI 
and his impairment rating are in error.   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  
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The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Burden of Proof for Challenging an Opinion  
on MMI Rendered by a DIME Physician 

 
The DIME physician’s findings include his subsequent opinions, as 

well as his initial report. Andrade v. Industrial Claim Appeals Office, 121 
P.3d 328, 330 (Colo. App. 2005).  The finding of a DIME physician concerning 
a claimant’s MMI status is binding on the parties unless it is overcome only by 
clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and convincing 
evidence is that which is “highly probable and free from serious or substantial 
doubt.”  Thus, the party challenging the DIME physician's finding must produce 
evidence contradicting the DIME which is unmistakable and free from serious or 
substantial doubt showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995); 
Leming v. Industrial Claim Appeals Office, 62 P.3d 1015 (Colo. App. 2002).   

 MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-
201(11.5), C.R.S.  Under the statute, MMI is primarily a medical determination 
involving diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals 
Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial 
Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A DIME physician’s 
findings concerning the diagnosis of a medical condition, the cause of that 
condition, and the need for specific treatments or diagnostic procedures to 
evaluate the condition are inherent elements of determining MMI.  Mosley v. 
Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. 
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a 
DIME physician’s finding that a party has or has not reached MMI is binding 
unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as to MMI is a question of fact for the ALJ 
as the sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 A finding that the claimant needs additional medical treatment (including 
surgery) to improve his condition by reducing pain or improving function is 
inconsistent with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals 
Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals 
Office, 794 P.2d 1080 (Colo. App. 1990); Sotelo v. National By-Products, Inc., 
W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).  Similarly, a finding that additional 
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diagnostic procedures which offer a reasonable prospect for defining the 
claimant’s condition or suggesting further treatment are warranted would be 
consistent with a finding that a Claimant was not at MMI.  Hatch v. John H. 
Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve 
the condition or the possibility of improvement or deterioration resulting from the 
passage of time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor 
does the need for recommended diagnostic testing solely to assist in the 
maintenance of a claimant’s condition.  Brownson-Rausin v. Industrial Claim 
Appeals Office, 131 P.3d 1172 (Colo. App. 2005).   

 
Burden of Proof for Challenging an Opinion  

Rendered by a DIME Physician on Impairment 
 

A DIME physician must apply the AMA Guides when determining the 
claimant’s medical impairment rating.  Section 8-42-101(3.7), C.R.S.; §8-42-
107(8)(c), C.R.S.  The finding of a DIME physician concerning the claimant’s 
medical impairment rating shall be overcome only by clear and convincing 
evidence.  Clear and convincing evidence is that which is “highly probable and 
free from serious or substantial doubt.”  Thus, the party challenging the DIME 
physician's finding must produce evidence contradicting the DIME which is 
unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals 
Office, 62 P.3d 1015 (Colo. App. 2002).   

 
As a matter of diagnosis, the assessment of permanent medical 

impairment inherently requires the DIME physician to identify and evaluate all 
losses that result from the injury, including whether the various components of 
the Claimant’s medical condition are causally related to the industrial injury.  
Mosley v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); 
Martinez v. Industrial Claim Appeals Office, 176 P.3d 826.  Consequently, a 
DIME physician’s finding that a causal relationship does or does not exist 
between an injury and a particular impairment must be overcome by clear and 
convincing evidence.  Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002); Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998).  The rating physician’s determination concerning the 
cause or causes of impairment should include an assessment of data collected 
during a clinical evaluation and the mere existence of an impairment does not 
create a presumption of contribution by a factor with which the impairment is 
often associated.  Wackenhut Corp. v. Industrial Claim Appeals Office, 17 P.3d 
202 (Colo. App. 2000). 
 

Ultimately, the questions of whether the DIME physician properly applied 
the AMA Guides, and whether the rating was overcome by clear and convincing 
evidence present questions of fact for determination by the ALJ.  Wackenhut 
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Corp. v. Industrial Claim Appeals Office, supra.  Not every deviation from the 
rating protocols of the AMA Guides requires the ALJ to conclude that the DIME 
physician’s rating has been overcome as a matter of law.  Rather, deviation from 
the AMA Guides constitutes evidence that the ALJ may consider in determining 
whether the DIME physician’s rating has been overcome.  Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117 (Colo. App. 2003); Adams v. Manpower, 
supra.  Moreover, a mere difference of opinion between physicians does not 
necessarily rise to the level of clear and convincing evidence.  See Gonzales v. 
Browning Ferris Industries of Colorado, W.C. No. 4-350-36 (ICAO March 22, 
2000).  

Application of the Law to the Facts in this Case 

 The ALJ finds that the Claimant has not sustained her burden of proof to 
overcome the DIME physician’s determination.  The Claimant has not produced 
evidence indicating a high probability that the DIME physician’s determination in 
this matter is incorrect.  The Claimant has undergone extensive evaluations in 
this matter by both treating physicians and independent medical evaluators.  The 
ALJ finds that the more credible medical evidence in this matter is established 
through the DIME physicians’ opinions as well as the additional medical evidence 
that concurs with his opinion.   
  
 The Claimant is alleging that she sustained a brain injury in the post-
operative period after her surgery performed on April 13, 2009.  According to the 
Claimant, this is based on her allegation that four days after she was discharged 
she had difficulty with word finding and she advised her husband that “I think I 
took a hit in the O.R.”  Her husband then obtained the records indicating that at 
one point she had an oxygen saturation of 82%.  The medical records are 
inconsistent with the Claimant’s allegation that she had immediate problems after 
her surgery or that she consistently reported these problems to her medical 
providers.  There are no indications in the records of the surgeon, Dr. Annest, 
that the Claimant had any difficulties after her surgery.  In fact, two months after 
the surgery, he noted that there were no “untoward problems in the operating 
room,” and that although she still had pain, she had good range of motion.  It was 
not until months after the operation that there are references in the medical 
records regarding cognitive difficulties.   
 

In addition, the opinion of the neuropsychologist, Gregory Thwaites, Ph.D., 
who performed testing on the Claimant, pointed out that he had reviewed all of 
her medical records and there was no indication that anything happened during 
her hospitalization and that the low sat rate relied upon by the Claimant was very 
similar to the oxygen saturation noted during her sleep study that was performed 
in August of 2010.  According to Dr. Thwaites, based on the Claimant’s medical 
records and her testing, there is no objective medical evidence of any hypoxic 
event or that the Claimant suffers from any type of brain injury at the present 
time.   
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 The DIME physician prepared a detailed analysis of both the Claimant’s 
physical injuries and her alleged mental injuries.  Dr. Hattem has diagnosed a 
brachial plexopathy and has found that the Claimant does not suffer from CRPS.  
He has also opined that the Claimant’s alleged cognitive disorders are not related 
to any type of an anoxic incident resulting from her surgery.  The Claimant has a 
very significant chronic history of depressive disorder resulting in many 
hospitalizations and Dr. Hattem opined that it is “more likely than not that the 
patient’s chronic depression is the cause of her neuropsychological findings 
rather than an anoxic incident that may have occurred during surgery.”  Dr. 
Hattem’s opinions as to maximum medical improvement, the diagnosis that she 
does not have CRPS and that she does not suffer from a brain injury due to an 
anoxic event are confirmed by L. Barton Goldman, M.D.  The ALJ finds the 
opinions of Dr. Goldman and Dr. Hattem to be credible.   
 
 The Claimant is attempting to overcome Dr. Hattem’s opinion that she 
does not have CRPS, that she does not have a brain injury and that she is at 
maximum medical improvement and does not require treatment for these 
conditions.  Dr. Hattem’s opinions as to causation, MMI and permanent medical 
impairment, must be overcome by clear and convincing evidence.  Although 
there are various physicians that the Claimant has seen that have provided 
opinions as to a different diagnosis, a mere difference of opinion between 
physicians fails to constitute error.  The ALJ concludes that the Claimant has 
failed to present clear and convincing evidence which would demonstrate that it 
is highly probable that Dr. Hattem erred in his opinions.  Dr. Hattem’s opinion is 
also supported by the opinions of Drs. Thwaites, Goldman, Pitzer and 
Gutterman.   
 
 At the present time, Claimant is treating with Bennett Machanic, M.D. who 
has diagnosed a pseudobulbar affect disorder and has placed Claimant on 
medications for this.  Dr. Machanic noted that he had reviewed the report done 
by Dr. Goldman and that “some of this is indeed very balanced and very 
emphatic.  Some of this is perhaps an area of controversy.”  However, Dr. 
Machanic has not addressed the DIME report.  The Claimant did not present 
persuasive evidence from Dr. Machanic indicating his opinion that Dr. Hattem 
erred in his findings as to causation, MMI or impairment.   
 
 Taking into consideration all evidence in the record and testimony 
provided by the Claimant at the time of hearing, the ALJ finds that the Claimant 
has failed to sustain her burden of proof by clear and convincing evidence that 
Dr. Hattem erred in his opinions as to causation, MMI and impairment.   
 

ORDER 
 It is therefore ordered that: 

 1. The Claimant has failed to establish by clear and convincing 
evidence that the DIME physician Dr. Hattem’s opinions and findings concerning 
MMI and the impairment rating he assigned to the Claimant was in error.  
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Therefore the assignment of a thirty percent (30%) scheduled impairment for the 
Claimant’s right upper extremity injury is determined to be appropriate.   

 2. The Final Admission of Liability file on March 3, 2011 is affirmed.  

 3. The Claimant’s request for the Respondents to file a General 
Admission of Liability to include the conditions of cognitive impairments/deficits 
and complex regional pain syndrome is therefore denied and dismissed and the 
Respondents shall only be liable for benefits in accordance with the opinion and 
impairment rating assigned by the DIME physician Dr. Hattem. 

 4. The issue of permanent total disability remains open.   

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED: September 27, 2012 
Kimberly  A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-543-02 

 
ISSUE 

 
 The following issue was raised for consideration at hearing. 
 
 1.Whether Claimant presented clear and convincing evidence to sustain 
his burden of proof to establish that the Division independent medical examiner’s 
(DIME) opinion regarding maximum medical improvement (MMI) and impairment 
rating are most probably incorrect. 

 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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FINDINGS OF FACT 
 
Based upon the evidence presented at hearing, the ALJ enters the 

following findings of fact: 
 
1. Claimant worked as an installation technician for Employer.   
 
2. On March 8, 2011, Claimant received and electric shock burn to his left 

hand when he tried to disconnect the power from an old piece of equipment. 
 
3. Claimant did not miss any time from work as a result of the work injury. 
 
4. Claimant primarily treated with Dr. Clement Hanson and was also 

evaluated by Dr. Joseph Fillmore, Dr. Neil Pitzer, and chiropractor Jason Gridley. 
 
5. Claimant reported some pain in his lumbar spine.  He was uncertain of 

the origin or the reason for that pain but thought he may have jerked back suddenly 
when shocked and that resulted in left sided lumbar back pain.  Examination of the 
lumbar and cervical spines was essentially normal with slight reduction in range of 
motion.  Neurological reflexes were normal.  Dr. Hanson referred Claimant for 
physical therapy and chiropractic care. 

 
6. On May 5, 2011, Dr. Gridley noted Claimant failed to respond 

subjectively with any significant improvement and objective findings were relatively 
unremarkable. 

 
7. Dr. George Kohake ordered a MRI of the lumbar spine that occurred May 

27, 2011, and was read to reflect minimal L5 and L5-S1 degenerative disc disease. 
 
8. On June 14, 2011, Dr. Pitzer evaluated Claimant.  Dr. Pitzer saw no 

evidence of neurologic dysfunction and no obvious burn on the left hand.   
 
9. On July 27, 2011, Dr. Fillmore evaluated Claimant.  He reviewed the MRI 

and concluded that Claimant’s pain appeared more myofascial in origin than 
discogenic or facet mediated and, as a result, did not recommend injection therapy. 

 
10. On August 4, 2011, Dr. Hanson reported that Claimant reached 

maximum medical improvement (MMI) and advised Claimant he had nothing further 
to offer.  Claimant requested referral to a “nerve specialist” and Dr. Hanson 
reminded that Claimant was evaluated by Dr. Pitzer, a pain management and 
rehabilitation specialist.  Dr. Hanson concluded that Claimant’s remaining issues 
were not due to the on the job incident of March 8, 2011, but rather due to pre-
existing osteoarthritis. 
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11. On August 5, 2011, Respondents filed a Final Admission of Liability 
based on Dr. Clement Hanson’s determination that Claimant reached MMI on 
August 4, 2011, and did not suffer any permanent impairment.   

 
12. Claimant requested an independent medical examination (DIME) 

through the Division of Workers’ Compensation.  The Division appointed Dr. Ronald 
Swarsen as the DIME physician.  

 
13. On December 8, 2011, Dr. Swarsen performed the Division sponsored 

independent medical evaluation.  In his opinion, Claimant resolved from the low 
voltage electrical burns and that ongoing episodic muscular skeletal pain was non-
occupational and most likely age related early osteoarthritic changes.  Dr. Swarsen 
agreed with Dr. Hanson, the treating physician, that Claimant reached maximum 
medical improvement August 4, 2011, and that Claimant did not suffer any 
permanent impairment as a result of the work injury.  Dr. Swarsen did not 
recommend medical maintenance care for the work related condition.  He did 
recommend Claimant follow up with his personal care provider regarding 
psychological issues and osteoarthritis. 

 
14. On January 9, 2012, Respondents prepared a Final Admission of 

Liability consistent with Dr. Swarsen’s DIME report. 
 
15. Dr. Bennett Machanic performed an independent medical examination at 

Claimant’s request.  Dr. Machanic prepared a report dated July 16, 2012, and 
testified by deposition. Dr. Machanic admitted the electrical burn injury resolved and 
that neurologic examination was normal.  Dr. Machanic concluded that Claimant’s 
back pain complaints arose the day following the electrical shock incident and that 
the proximity of the electric shock incident and the back pain provided Dr. Machanic 
adequate basis to conclude the back pain was caused by the work injury. Dr. 
Machanic based his conclusion on an assumption that is not in the medical records; 
specifically that following the low voltage electrical burn Claimant jumped away and 
twisted his body resulting in acceleration and deceleration axial loading that 
ultimately caused neck and mid and low back impairment.  Dr. Machanic agreed 
that normally we expect someone who is shocked to jerk their body part away and, 
in this case, Claimant shocked two fingers on his hand and it is probable that 
Claimant jerked his hand away quickly.  In this case, he speculated that Claimant 
jerked or jumped or twisted his back or neck.   Dr. Machanic admitted that the MRI 
findings are degenerative in nature.    Contrary to Dr. Machanic’s opinion, the 
DIME, Dr. Ronald Swarsen, reflects in his report an awareness of Claimant’s 
back pain complaints.   

 
16.  Dr. Swarsen appeared at hearing and listened to Claimant’s 

testimony.  He also testified at hearing in support of his DIME report indicating 
his awareness and consideration of Claimant’s back pain complaints.  Dr. 
Swarsen’s concern was that there was no evidence that Claimant’s back pain 
complaints were related to the electric shock work injury.  Dr. Swarsen was 



 287 

concerned that Claimant reported to him and testified at hearing that he did not 
remember what occurred immediately following the electric shock.  On this basis, 
Dr. Swarsen could not connect that complaint of back pain to the work injury.   

 
17.  The medical opinion of Dr. Swarsen is persuasive.  Claimant failed 

to present clear and convincing evidence that Dr. Swarsen’s DIME opinion was 
most probably incorrect. 
 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ enters the following 
conclusions of law: 

 
1. The purpose of the Workers’ Compensation Act of Colorado (Act), 

Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of the claimant nor in favor of the rights of respondents.  
Section 8-43-201(1).    

 
2. A Workers' Compensation case is decided on its merits.  Section 8-

43-201.  The ALJ's factual findings concern only evidence and inferences found 
to be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 
3. When determining credibility, the fact finder should consider, 

among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).    

 
4. Section 8-42-107(8), C.R.S. provides that the findings of a Division 

sponsored independent medical evaluator selected through the Division of 
Workers’ Compensation shall only be overcome by clear and convincing 
evidence.  Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician’s 
findings must present evidence showing it highly probable that the DIME 
physician is incorrect.  Metro Moving & Storage Company v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  A fact or proposition has been proved by clear and 
convincing evidence if, considering all of the evidence, the trier of fact finds it to 
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be highly probable and free from serious or substantial doubt.  Metro Moving & 
Storage Company v. Gussert, supra.  A mere difference of opinion between 
physicians fails to constitute error.  See Gonzales v. Browning Ferris Industry of 
Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).  The enhanced burden of 
proof reflects an underlying assumption that the physician selected by an 
independent and unbiased tribunal will provide a more reliable medical opinion.  
Qual Med v. Industrial Claims Appeal Office, 961 P.2d 590 (Colo. App. 1998).   

 
5. Since the DIME physician is required to identify and evaluate all 

losses and restrictions which result from the industrial injury as part of the 
diagnostic assessment process, the DIME physician’s opinion regarding 
causation of those losses and restrictions is subject to the same enhanced 
burden of proof.  Qual Med v. Industrial Claims Appeal Office, supra.   
 
 6. In this case, it was Claimant’s burden of proof to establish that Dr. 
Swarsen’s determination that his back complaints were unrelated to the work 
injury was most probably incorrect.  Claimant failed to sustain his burden of proof 
to establish that the DIME’s assessment of Claimant’s low back, mid back and 
cervical spine pain was most probably incorrect. Claimant’s testimony, the 
medical records, and Dr. Machanic’s independent medical evaluation and 
deposition testimony did not present clear and convincing evidence that the 
DIME is incorrect.   

 
7. The treating physician and the DIME agreed that Claimant did not 

suffer permanent impairment as a result of the work injury.  They agreed that 
Claimant’s  ongoing back problems are most likely due to non-work related 
osteoarthritic processes. 

 
8. The DIME, Dr. Swarsen, reflects in his report an awareness of 

Claimant’s back pain complaints.  Dr. Swarsen appeared at hearing and listened 
to Claimant’s testimony.  He also testified at hearing in support of his DIME 
report indicating his awareness and consideration of Claimant’s back pain 
complaints.  Dr. Swarsen’s concern was that there was no evidence that 
Claimant’s back pain complaints were related to the electric shock work injury.  
Dr. Swarsen was concerned that Claimant reported to him and testified at 
hearing that he did not remember what occurred immediately following the 
electric shock.  On this basis, Dr. Swarsen could not connect that complaint of 
back pain to the work injury.   

 
9. By contrast, unpersuasively, Dr. Machanic concluded that it was 

adequate that Claimant’s back pain complaints arose the day following the 
electrical shock incident.  The proximity of the electric shock incident and the 
back pain provided Dr. Machanic adequate basis to conclude the back pain was 
caused by the work injury. This amounts to a difference of opinion among experts 
and does not rise to the level of clear and convincing evidence that Dr. Swarsen 
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is most probably incorrect.  Dr. Swarsen’s causation analysis is not proven to be 
medically flawed, it is just different from Dr. Machanic’s.   

 
ORDER 

  
It is therefore ordered that: 

 
1. Claimant’s request to overcome the Division independent medical 

examiner’s (DIME) opinion regarding maximum medical 
improvement (MMI) and impairment rating is denied and dismissed. 
 

2. Issues not determined by this order are reserved for future 
determination. 

 

All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 28, 2012  

      Margot W. Jones 

Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-826-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that surgery to 
repair the tear of the rotator cuff of his left shoulder is related to his 
admitted injury? 
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 Did respondents prove by a preponderance of the evidence that an 
average weekly wage of $230.83 more fairly approximates claimant’s 
wage loss due to his admitted injury? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

1. Claimant worked for employer as a laborer. Claimant was breaking 
up a concrete curb the morning of October 13, 2011, when an automobile 
hydroplaned on wet pavement and struck his right leg. Claimant’s age at the time 
of hearing was 50 years. 

2. Claimant was transported by ambulance to the Emergency 
Department of Swedish Medical Center (ER), where he complained of mild pain. 
The ER physicians performed a trauma assessment for injuries to claimant’s 
head, neck, lower back, right forearm, right thigh, right knee, and right leg. 

3. Claimant’s attorney referred him to David W. Yamamoto, M.D., who 
first examined him on October 24, 2011. Claimant reported that the car struck his 
right lateral leg; he primarily complained of pain in his right lower leg. Dr. 
Yamamoto testified that claimant’s treatment focused on his neck, lower back, 
right wrist, and minor fracture of the fibula in his right lower leg. Claimant failed to 
mention any injury to his left shoulder.  

4. Dr. Yamamoto referred claimant to Eric Stahl, M.D., for orthopedic 
treatment of his right lower leg. Dr. Stahl first evaluated claimant on November 3, 
2011. Dr. Stahl gave claimant a knee brace and initiated physical therapy. Dr. 
Stahl evaluated claimant a second time on November 28, 2011, when he 
discontinued claimant’s use of crutches and referred claimant to additional 
physical therapy to work on strengthening. 

5. Dr. Yamamoto reevaluated claimant on November 8, 2011, when 
claimant reported the same areas of injury. Claimant again failed to mention any 
injury to his left shoulder. Claimant first complained of left shoulder symptoms 
when Dr. Yamamoto examined him on November 22, 1011. Crediting Dr. 
Yamamoto’s testimony, claimant’s complaints were consistent on October 24th, 
November 8th, and November 22nd, except that claimant added shoulder 
complaints during the evaluation on November 22nd, which is some 40 days after 
the accident.  

6. Dr. Yamamoto testified that claimant’s 40-day delay in reporting 
any left shoulder symptoms is not unreasonable. Dr. Yamamoto speculated that 
the ER physicians might have missed left shoulder complaints because of the 
language barrier. Dr. Yamamoto stated that there is no other good explanation 
for claimant’s shoulder symptoms because he was able to perform his labor work 
without complaints of left shoulder problems. 
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7. Dr. Yamamoto referred claimant for magnetic resonance imaging 
(MRI) scans lumbar spine and cervical spine on November 25, 2011.  Dr. 
Yamamoto referred claimant for a MRI/arthrogram of his left shoulder on 
December 13, 2011. Dr. Yamamoto referred claimant to Orthopedic Surgeon 
Mitchell D. Seemann, M.D., for evaluation of his left shoulder on December 30, 
2011. Dr. Seemann diagnosed a rotator cuff tear, biceps tendon subluxation, a 
tear of the superior glenoid labrum (SLAP tear), and impingement syndrome.  Dr. 
Seemann recommended arthroscopic subacromial decompression, rotator cuff 
repair, and possible SLAP repair. 

8. Insurer referred claimant to Allison M. Fall, M.D. for an independent 
medical examination on December 15, 2011. Dr. Fall obtained a history from 
claimant, examined him, and reviewed his medical record history.  Dr. Fall opined 
that claimant’s lumbar spine complaints and left shoulder complaints were 
unrelated to the accident; she wrote: 

There is a concern that [claimant] has added additional complaints 
throughout time that were not initially noted.  Most significantly are 
the recent complaints of the left shoulder pain, which was certainly 
not noted initially and was note even noted initially by Dr. 
Yamamoto. 

Dr. Fall expressed concerns about signs of symptom magnification and delayed 
recovery. 

9. Insurer submitted Dr. Seemann’s request for authorization for left 
shoulder surgery for review by Joseph Fillmore, M.D., on January 10, 2012. Dr. 
Fillmore concluded from his review of the medical record history that claimant did 
not have a left shoulder injury at the time of the accident.  Dr. Fillmore 
recommended claimant undergo surgery with Dr. Seemann under his private 
health insurance. 

10. Dr. Yamamoto referred claimant to Neurologist Bennett Machanic, 
M.D., for a neurological consult on January 12, 2012, to assess claimant’s 
complaints of headaches, cognitive problems, and memory problems.  Dr. 
Machanic’s testimony mirrored that of Dr. Yamamoto. Dr. Machanic however 
stated that, at claimant’s age, he likely has degenerative changes in his 
shoulders that progress to tears of the rotator cuff. 

11. Dr. Seemann wrote a letter to claimant’s attorney on February 22, 
2012, stating his opinion: 

[Claimant] has a rotator cuff tear in his left shoulder. He is 49 years 
old and reported no pain prior to the [accident] …. 

I believe that his left shoulder rotator cuff tear is related to the 
[accident]. It is not unusual to have pain show up in joints after a 
motor vehicle accident once the initial trauma has abated. At 49 
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years of age, tears of the rotator cuff typically tend to be traumatic 
in nature rather than degenerative …. 

Dr. Seemann relied upon the absence of left shoulder symptoms prior to the 
accident to opine that claimant’s left shoulder rotator cuff tear is related to the 
accident. 

12. Insurer referred claimant to Orthopedic Surgeon James P. 
Lindberg, M.D., for an independent medical examination on June 12, 2012. 
According to Dr. Lindberg the MRI scan of claimant’s left shoulder showed a 
small, full-thickness tear of the supraspinatus tendon at its insertion, pathology 
from arthritis of the acromioclavicular (AC) joint with bone spurs on the inferior 
portion, and a flat acromion with small bone spurs on the anterior portion. Dr. 
Lindberg explained that these MRI findings represent degenerative arthritis and 
age-related changes typical for claimant’s age and that claimant also has a Type 
II acromion, all of which cause tearing of the rotator cuff. According to Dr. 
Lindberg, claimant’s torn rotator cuff is the result of these chronic degenerative 
changes.  

13. Addressing causation of claimant’s torn rotator cuff, Dr. Lindberg 
wrote: 

It is important to note that when [claimant] was seen in the [ER], 
they x-rayed every part of his body almost, except his left shoulder. 
I would think that an injury significant enough to cause a rotator cuff 
tear would have been more painful than the strains and sprains he 
experienced in the rest of his body. He did not complain nor was 
there any mention of left shoulder pain [at the ER] …. 

Crediting his testimony, Dr. Lindberg has years of experience evaluating 
orthopedic injuries from trauma in emergency room settings. According to Dr. 
Lindberg, standard emergency room protocol for evaluating a patient with a 
closed head injury from a car accident and with language barriers is to palpate 
every joint and extremity in order not to miss some problem. Dr. Lindberg thus 
disagreed with the Dr. Machanic’s testimony. Dr. Lindberg stated that emergency 
room physicians do not miss symptoms of a rotator cuff tear -- had claimant 
injured his left shoulder at the time of the accident, he would have experienced 
immediate pain and loss of range of motion. 

14. The Judge credits the medical opinion and testimony of Dr. 
Lindberg over that of Dr. Yamamoto and Dr. Machanic. Dr. Lindberg has 
extensive training and experience evaluating and treating patients with rotator 
cuff tears. In addition, Dr. Lindberg has spent years evaluating traumatic 
orthopedic injuries. 

15. Claimant failed to show it more probably true than not that his left 
shoulder rotator cuff tear is related to his accident at employer on October 13, 
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2011. Crediting the medical opinions of Dr. Lindberg, Dr. Fall, and Dr. Fillmore, 
the Judge finds claimant’s left shoulder rotator cuff tear more probably related to 
age-related degenerative changes and a Type II acromion than related to trauma 
from the accident at employer on October 13, 2011. Claimant thus failed to prove 
by a preponderance of the evidence that surgery recommended by Dr. Seemann 
is reasonable and necessary to cure and relieve the effects of his work-related 
injury. 

16. Claimant’s wage records indicate he earned gross wages of 
$5,309.06 for the 23-week period prior to his October 13, 2011, injury. This 
equates to an average weekly wage (AWW) of $230.83 for claimant ($5,309.06 / 
23 = $230.83). 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Medical Benefits: 

Claimant argues he has proven by a preponderance of the evidence that 
surgery to repair the tear of the rotator cuff of his left shoulder is reasonable and 
necessary to cure and relieve the effects of his admitted injury.  The Judge 
disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), supra.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
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a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

 Here, the Judge found claimant failed to show it more probably true than 
not that his left shoulder rotator cuff tear is related to his accident at employer on 
October 13, 2011. Claimant thus failed to prove by a preponderance of the 
evidence that surgery recommended by Dr. Seemann is reasonable and 
necessary to cure and relieve the effects of his work-related injury. 

The Judge credited the medical opinions of Dr. Lindberg, Dr. Fall, and Dr. 
Fillmore, in finding claimant’s left shoulder rotator cuff tear more probably related 
to age-related degenerative changes and a Type II acromion than to trauma from 
the accident at employer on October 13, 2011. Claimant thus failed to show that 
his injury proximately caused the tear of his left rotator cuff. 

The Judge concludes that claimant’s request for an award of medical 
benefits requiring insurer to pay for the left-shoulder surgery recommended by 
Dr. Seemann should be denied and dismissed. 

B. Average Weekly Wage: 

Respondents argue they have proven by a preponderance of the evidence 
that an AWW of $230.83 more fairly approximates claimant’s wage loss due to 
his admitted injury. The Judge agrees. 

Section 8-42-102(2), supra, requires the ALJ to base claimant's AWW on 
his earnings at the time of injury.  Under some circumstances, the ALJ may 
determine a claimant's TTD rate based upon her AWW on a date other than the 
date of injury.  Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993).  Section 
8-42-102(3), supra, grants the ALJ discretionary authority to alter that formula if 
for any reason it will not fairly determine claimant's AWW.  Coates, Reid & 
Waldron v. Vigil, 856 P.2d 850 (Colo. 1993).  The overall objective of calculating 
AWW is to arrive at a fair approximation of claimant's wage loss and diminished 
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earning capacity.  Ebersbach v. United Food & Commercial Workers Local No. 7, 
W.C. No. 4-240-475 (ICAO May 7, 1997). 

As found, claimant’s wage records indicate he earned gross wages of 
$5,309.06 for the 23-week period prior to his October 13, 2011, injury. This 
equates to an AWW of $230.83.  

The Judge concludes that, effective as of the date of this order, insurer 
should pay claimant future compensation benefits based upon an AWW of 
$230.83. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

1. Claimant’s request for an award of medical benefits requiring 
insurer to pay for the left-shoulder surgery recommended by Dr. Seemann is 
denied and dismissed. 

2. Effective as of the date of this order, insurer may pay claimant 
future compensation benefits based upon an AWW of $230.83.  

3. Issues not expressly decided herein are reserved to the parties for 
future determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _September 28, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
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,OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-875-019-01 
              
  
ORDER DENYING RESPONDENT’S MOTION FOR PARTIAL SUMMARY 
JUDGMENT AND TO STRIKE AMENDEDF APPLICATION FOR HEARING 
              
 
  

This matter is before Edwin L. Felter, Jr., Administrative Law Judge (ALJ) 
on a Motion for Partial Summary Judgment and to Strike Amended Application 
for Hearing, filed by Respondent [Employer], on September 18, 2012.  The 
Respondent seeks an Order summarily closing the issue of Permanent Total 
Disability (PTD) and striking the Claimant’s Amended Application for Hearing on 
the basis that the issue of PTD was not timely raised.   The Claimant filed an 
Objection to Motion for Partial Summary Judgment on September 27, 2012, 
generally stating that there were disputed issues of fact; that although the 
Amended Application for Hearing, raising the issue of Permanent Total Disability, 
was filed beyond the 30 days after the Final Admission of Liability,  the 
Application for Hearing was filed within the 30-days and Office of Administrative 
Courts Rules of Procedure (OACRP), Rule 12, 1 CCR 104-1, permits the addition 
of issues before the Setting Date by written notice to the OAC and the opposing 
party.  After the Setting Date, an order of an ALJ permitting the addition of issues 
is required. 

 
  

ISSUES 
 

 The issue to be determined by this decision is whether or not there is a 
genuine issue of material, disputed fact concerning whether or not this claim is 
closed on the issue of “Permanent Total Disability; or, whether the Respondent is 
entitled to summary judgment on this issue as a matter of law. 

 
 

FINDINGS OF FACT 
 

 Based on the Respondent’s Motion for Partial Summary Judgment and to 
Strike Amended Application for Hearing, the attachments to the Motion and the 
Claimant’s Objection thereto, the ALJ makes the following Findings of Fact: 
 
 1. On July 20, 2012, Authorized Treating Physician (ATP)  Bruce 
Cazden, M.D., issued a report placing the Claimant at maximum medical 
improvement (MMI) and providing a 10% scheduled impairment rating for 
Claimant’s right upper extremity (RUE).  In accordance therewith, the 
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Respondent filed a  timely Final Admission of Liability (FAL) consistent with Dr. 
Cazden’s report, on July 26, 2012. 
 
 2. The FAL admitted benefit payments for medical, temporary total 
disability (TTD), and permanent partial disability (PPD) benefits.   
 
 3. The Claimant filed a timely Objection to the FAL, and an associated 
Application for Hearing and Notice to Set on August 17, 2012.  The Application 
for Hearing endorsed the issues of average weekly wage (AWW), disfigurement, 
TTD, temporary partial disability (TPD) benefits, PPD, PPD Conversion and TTD 
only as increased by AWW. 
 
 4. Subsequently, on August 31, 2012, the Claimant filed an Amended 
Application for Hearing, endorsing the issues detailed in paragraph 3 above, plus 
the issue of PTD.   The Amended Application was filed on the 36th day after the 
FAL.  The Setting Date was September 4, 2012. 
 
 5. There are no genuine issues of material, disputed facts with respect 
to timing of the raising of the Permanent Total Disability Issue. 
 
 

 
 
 
 
 
 
 

CONCLUSIONS OF LAW 
 

 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
 a. Summary judgment is proper when the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.  C.R.C.P. 56 (c); 
Lombard v. Colo. Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 (Colo. 2008).  The 
purpose of summary judgment is to permit the parties to pierce the formal 
allegations of the pleadings and save the time and expense connected with trial 
when, as a matter of law, based on undisputed facts, one party could not prevail.  
Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 2006).  Summary 
judgment, however, is a drastic remedy and should be granted only upon a clear 
showing that there is no genuine issue as to any material fact.  Brodeur v. Am. 
Home Assurance Co., 169 P.3d 139, 146 (Colo. 2007).  As found, there are no 
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genuine issues of material fact with respect to the timing of the raising of the 
permanent Total Disability issue.  
  
 b. The burden of establishing the nonexistence of a genuine issue of 
material fact is on the moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 
1076, 1082 (Colo. 2009).  This burden has two distinct components: an initial 
burden of production on the moving party, which burden when satisfied then 
shifts to the nonmoving party, and an ultimate burden of persuasion, which 
always remains on the moving party.  See id.  When a motion for summary 
judgment is made and supported as provided in C.R.C.P. 56, an adverse party 
may not rest upon mere allegations or denials of the opposing party’s pleadings, 
but the opposing party’s response by affidavits or otherwise must set forth 
specific facts showing that there is a genuine issue for trial.  C.R.C.P. 56 (e); 
Artes-Roy v. City of Aspen, 856 P.2d 823, 825 (Colo. 1993).  As found, there are 
no genuine issues of material fact with respect to the timing of the addition of the 
PTD issue.  Moreover, the issue is whether the Respondent is entitled to 
summary judgment, closing the issue of PTD,  as a matter of law.  
  
 c. In determining whether summary judgment is proper, the 
nonmoving party must receive the benefit of all favorable inferences that may be 
reasonably drawn from the undisputed facts, and the court must resolve all 
doubts as to whether an issue of fact exists against the moving party.  Brodeur, 
supra at 146.  Even where it is extremely doubtful that a genuine issue of fact 
exists, summary judgment is not appropriate.  Dominguez Reservoir Corp. v. 
Feil, 854 P.2d 791, 795 (Colo. 1993).  As found, there are no genuine issues of 
disputed material facts regarding the timing of the raising of the issue of PTD.  
The issue is whether the Respondent is entitled to summary judgment closing the 
PTD issue, as a matter of law. 
 
 d. An uncontested Final Admission of Liability automatically closes a 
case as to the issues admitted, and as to those issues which the respondents 
deny liability or the payment of benefits.  Dyrkopp v. Indus. Claim Apps. Office, 
30 P.3d 821, 822 (Colo. App. 2001).  Issues not specifically admitted are 
impliedly denied in a Final Admission of Liability.  Id. 
 
 e. “The automatic closure of issues raised in an uncontested FAL is 
part of a statutory scheme designed to promote, encourage, and ensure prompt 
payment of compensation to an injured worker without the necessity of a formal 
administrative determination in cases not presenting a legitimate controversy.”  
Feeley v. Indus. Claim Apps. Office, 195 P.3d 1154, 1157 (Colo. App. 2008) 
[internal quotes omitted].  The statutory scheme, however, is not designed as a 
trap for the unwary whereby an otherwise alleged permanently and totally 
individual is out in the cold if he misses that 30-day time limit. 
 
 f. Ordinarily, issues not for set hearing are subject to the same 30 day 
requirement to contest issues after the filing of a Final Admission.  Olivas-Soto v. 
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Indus. Claim Appeals. Office, 143 P.3d 1178, 1180 (Colo. App. 2006).  Also, 
issues that are not ripe and not endorsed within 30 days of the filing of a Final 
Admission of Liability are automatically closed, ordinarily.  Id.  
 
 g. The situation in the present case is distinguishable from the 
situation in Olivas-Soto, supra.  In the present case, OACRP Rule 12, allows the 
endorsement of additional issues up until the Setting Date (September 4, 2012 
herein) upon notice to the OAC and the opposing party.  Permission of an ALJ to 
endorse additional issues is only required after the Setting date.  The Amended 
Application for Hearing, filed August 31, 2012, five days before the Setting Date, 
constituted notice to the OAC and the opposing party that PTD would be an issue 
at the December 5, 2012, hearing.  Under the circumstances, to accept the 
argument that Olivas-Soto and Dyrkopp apply to the situation in this case with an 
unrelenting and uncompromising interpretation that 30-days means 30-days, and 
OACRP, Rule 12, allowing the addition of issues before the Setting Date is 
meaningless, would indeed undermine the beneficent purposes of the Workers 
Compensation Act and, in some instances, render permanently and totally 
disabled individuals wards of the taxpayers because they missed the 30-day 
deadline to raise all ripe issues, despite the fact that OACRP, Rule 12, permits 
the addition of issues before the Setting Date.  OACRP, Rule 12, was not 
implicated in Olivas-Soto or in Dyrkopp. 

 

ORDER 
 

 THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 
 
 A. The Respondent’s Motion for Partial Summary Judgment and to 
Strike the Amended Application for Hearing (notice of additional issue as 
permitted by OACRP, Rule 12) is hereby denied and dismissed. 
 
 B. The Hearing of December 5, 2012, shall include the issue of 
Permanent Total Disability. 
 
 DATED this______day of October, 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-223-01 

ISSUES 
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 Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his 
employment with Employer? 

  If Claimant has proven a compensable injury, whether Claimant 
has proven by a preponderance of the evidence that as a result of the injury that 
the medical treatment he received was reasonable and necessary to cure and 
relieve the Claimant from the effects of the industrial injury? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that as a result of the injury, 
Claimant is entitled to temporary total disability (“TTD”) benefits from February 
25, 2012 until April 24, 2012? 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a laborer.  Employer was 
in the process of constructing a house in [site], Colorado.  Employer did not carry 
workers’ compensation insurance as required by the Colorado Workers’ 
Compensation Act. 

2. Claimant testified that on February 24, 2012 he was picked up for 
work by *F and was taken to work at the construction site in [site], Colorado.  
Claimant testified that when he got to work, he, *F and another co-worker named 
*G went up on the roof and because of a light snow and cold temperatures, 
noticed that the roof was slippery.  Claimant testified that he and the other 
workers then descended off the roof.   

3. Claimant testified that *H, the owner of Employer, instructed 
Claimant to go back up on the roof and sweep off the snow.  Claimant testified he 
went back up on the roof and was sweeping off the roof when he fell 
approximately 15 feet to the ground.  Claimant testified that after he fell he 
noticed his ankle was injured and took off his shoe and noticed his ankle was 
swelling.  Claimant testified his boss came by and he informed his boss he had 
fallen and injured his ankle.  Claimant testified his boss instructed him to drink 
water and his ankle swelling would go away. 

4. Claimant testified he requested to have *F take him to Glenwood 
Springs, but he was informed by his Employer that he should wait until that 
afternoon.  Claimant testified he went back to work drilling holes on the inside of 
the house for approximately one hour before he left the job site and walked to 
Highway 6 in an attempt to hitchhike to Glenwood Springs.  Claimant testified he 
eventually went to the [site] library before catching a bus back to Glenwood 
Springs that afternoon. 

5. Claimant testified *F later came by the soup kitchen where 
Claimant was staying and paid him cash from Employer for his work.  Claimant 
testified he called employer on Monday, February 27, 2012, and requested 
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medical treatment for his injured ankle.  Claimant testified he was told by *H that 
he should go to the clinic but not to give him Employer’s name, *H’s name or 
address.  Claimant testified that he thought *H was asking him to do something 
incorrect because Claimant would have to say where he fell, and he refused to 
do so. 

6. Claimant testified he attempted to call seek treatment at the clinic 
on March 2, 2012, a Friday, but was told it would take a month to get an 
appointment. Claimant denied he received any medical treatment for his ankle 
with the clinic on this visit, and instead informed the clinic he would be back in a 
month.  Claimant testified he eventually sought medical treatment for his injuries 
in June 2012. 

7. Claimant testified he eventually returned to work on April 24, 2012 
for a different employer. 

8. *H testified for Employer.  *H testified he owns and operates 
Employer’s business.  *H entered into evidence hand written records he kept that 
document that Claimant was not working on February 24, 2012 when he said he 
was injured.  However, Employer’s record is in direct conflict with a stipulation 
signed by Employer, Employer’s attorney and Claimant’s attorney that stipulate 
that Claimant was employed by Employer and doing work for Employer at the 
residence on February 24, 2012.  The Stipulation notes that it is disputed that 
Claimant was authorized to be on the roof of the residence under construction 
and disputes that Claimant was injured on February 24, 2012.  Nonetheless, *H’s 
testimony that Claimant was not Employed by Employer on February 24, 2012 is 
directly conflicted by the Stipulation signed by the parties. 

9. *H, while disputing that Claimant was at the residence in question 
on February 24, 2012, did acknowledge that Claimant was working at the house 
in question, albeit on February 26, 2012, when Claimant alleged that he fell off 
the roof. *H acknowledged later in testifying that the Stipulation represents a 
mistake.  However, neither *H nor his attorney sought to withdraw the Stipulation 
that was submitted to the court and approved by and ALJ, and therefore, the 
Stipulation will remain.   

10. *H testified he did not see Claimant fall off the roof and looked in 
the area that Claimant allegedly fell and did not see evidence that the ground, 
snow or ice had been disturbed.  *H testified he climbed up to the roof and did 
not notice any marks from Claimant sliding off the roof.   

11. *H testified he asked Claimant if he was hurt, and Claimant said he 
hurt his ankle, but refused to show Claimant his ankle.   *H testified he offered to 
take Claimant to the hospital, but Claimant refused and said he was fine and sat 
down for a while.  *H testified Claimant then continued to work for about 1 ½ 
hours, then said he had to go and walked off the job site around 11:00 or 11:30 



 302 

a.m.  *H denied receiving any phone calls from Claimant after Claimant left the 
job site. 

12. *H, on cross examination, testified that he did receive a phone call 
from Claimant through *F, but did not recall the phone conversation.  *H testified 
he did not recall if he told Claimant to go to the clinic.  *H testified later on cross-
examination that Claimant asked if he could go to the hospital, and *H told him 
not to use *H’s name if he went to the hospital.  The ALJ notes that this testimony 
is consistent with Claimant’s testimony regarding the telephone conversation 
after the alleged injury when Claimant requested medical treatment. 

13. *H testified that prior to Claimant’s alleged accident date, Claimant 
did not ever walk off a job site prior to the alleged accident date.   

14. Employer presented the testimony of *F, a foreman for Employer.  
*F testified he was working on the house in [site], Colorado on the day Claimant 
reported he was injured.  *F testified Claimant said he had slipped and fallen off 
the roof and had said he hurt himself.  *F testified he was not told by Employer to 
do any work on the roof prior to Claimant’s alleged fall.  *F testified he went to 
where Claimant said he had fallen, and did not see any evidence of Claimant 
having fallen.  *F testified *H got on a ladder and looked on the roof after 
Claimant reported his fall. 

15. *F testified he asked Claimant which part of the body he had hurt 
and Claimant told him his ankle.  *F testified Claimant showed him his foot, and 
he did not notice anything wrong with Claimant’s foot.  *F testified he offered 
Claimant a ride to the hospital, but Claimant refused.  *F testified Claimant then 
walked off the job approximately and hour later.  *F testified he saw Claimant 
approximately three days later in a soup kitchen and Claimant reported he did 
not want to work again because he was in pain.   

16. *F testified on cross-examination that when he got to work on the 
day of the alleged injury, Claimant was helping the electrician inside the home.  
*F testified that at some point in time, Claimant went outside the house to make 
cuts, and that is when the alleged fall happened. 

17. *F testified that he lives in Glenwood Springs and would transport 
employees from Glenwood Springs to the job site in [site].  *F testified he would 
keep a log with the employees hours.  *F testified Claimant was a laborer and 
Claimant would perform the work he was told to perform prior to his alleged 
injury.  *F further testified that he would pay Claimant cash when *H provided him 
with Claimant’s wages. 

18. *F testified he would generally pick Claimant up for work outside a 
homeless shelter.  *F testified he saw Claimant a few days after the alleged injury 
and tried to take Claimant to work, but Claimant did not want to go.  *F testified 
he did not recall the date, but thought it was the Monday the week after the 
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alleged injury.  *F confirmed he was present for a phone conversation between 
Claimant and *H, but did not recall when it was or what was said. 

19. *F testified he had seen Claimant performing work around town, 
including mowing lawns in Glenwood Springs and pulling weeds in Carbondale.  
The ALJ finds this testimony consistent with Claimant’s testimony that he went 
back to work for a new Employer. 

20. The ALJ notes that *F’ testimony conflicts with *H’s testimony in 
that *H testified Claimant would not show him his foot.  However, other aspects 
of all three witnesses testimony do correspond with one another.  All three 
witnesses report that Claimant reported to Employer an injury occurring on or 
about February 24, 2012 when he reported he fell off a roof.  All three witnesses 
confirm that a phone conversation occurred between Claimant and *H, sometime 
later.  *H and Claimant both confirm that Claimant was seeking medical 
treatment in the phone conversation. 

21. While significant testimony was presented regarding the pump 
jacks that were located outside the house, and whether the pump jacks were 
secured before February 24, 2012, the ALJ notes that this testimony does not 
appear to be necessary for a determination as to compensability.  While 
Employer denies that Claimant had any reason to be on the house, there was no 
credible evidence presented that when Claimant reported to Employer that he 
had fallen from the roof, Employer, or any co-employees, inquired from Claimant 
as to what he was doing on the roof is he did not have any work to perform on 
the roof.  Moreover, Claimant was, according to testimony from *H and *F, a 
reliable employee up until the alleged injury. 

22. The ALJ credits the testimony of Claimant over the testimony of *H 
and *F regarding the injury on February 24, 2012.  The ALJ notes that Claimant’s 
testimony regarding the injury appears more consistent than the testimony of *F 
and *H.  Notably in this regard, Claimant testified he reported the injury at the 
time he was injured, left the job site early to go back home, and called Employer 
later seeking medical treatment.  *F and *H’s testimony would have the court 
believe that Claimant alleged a fall off a roof at work, followed by an investigation 
by *H that did not show evidence of a fall, but *H and *F both still offered to take 
Claimant to the hospital.  According to *H’s and *F’ testimony, after refusing 
medical treatment, Claimant then walked off the job site and waited the better 
part of half a day to catch a bus back to Glenwood Springs. 

23. When Claimant then called *H later to request medical treatment, 
despite the fact that both *H and *F offered to take Claimant to the hospital on 
the date of the alleged injury, *H informed Claimant that he should go to the 
clinic, but not mention Employer’s name or *H’s name.   

24. The ALJ finds the testimony presented by *H and *F too far-fetched 
to overcome the testimony that Claimant fell from the roof on February 24, 2012.  
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The ALJ relies on the testimony of the Claimant as being more credible and 
persuasive than the testimony of *F and *H and finds that Claimant has proven 
that it is more likely than not that he fell from the roof while employed with 
Employer on February 24, 2012. 

25. The ALJ notes that while Claimant testified he did not receive 
medical treatment until June 2012, Claimant entered into evidence medical bills 
that document charges for treatment received March 2, 2012, including x-rays of 
his heel.  Claimant did not, however, enter into evidence the corresponding 
medical records to document the treatment Claimant received or the accident 
history provided by Claimant. 

26. The ALJ further notes that the physical therapy prescription note 
Claimant entered into evidence from Dr. White is for a patient who is not the 
Claimant in this case.   

27. The ALJ finds and determines that Claimant has failed to prove that 
it is more likely than not that the medical treatment he received was reasonable 
and necessary to cure and relieve the Claimant from the effects of the industrial 
injury. 

28. The ALJ credits the testimony of *F that he went to pick Claimant 
up for work and Claimant reported to him he could not go to work because he 
was in pain as credible and persuasive.  The ALJ notes that this testimony is 
consistent with Claimant’s testimony that he was unable to go to work after the 
injury because of the pain.  The ALJ determines that Claimant has proven based 
on the testimony of *F that it is more likely than not that the fall from the roof 
resulted in Claimant missing time from work from February 25, 2012, the day 
after his injury, until April 24, 2012 when he returned to work for another 
Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 
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2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra. 

4. As found, Claimant has proven by a preponderance of the evidence 
that he suffered compensable injury arising out of and in the course of his 
employment with Employer.  As found, the ALJ credits the testimony of the 
Claimant that he fell fifteen feet off a slippery roof on or about February 24, 2012, 
resulting in injuries to Claimant’s body and disability as evidenced by Claimant’s 
inability to work. 

5. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), 
C.R.S., Respondents are afforded the right, in the first instance, to select a 
physician to treat the industrial injury.  Once Respondents have exercised their 
right to select the treating physician, Claimant may not change physicians without 
first obtaining permission from the insurer or an ALJ.  See Gianetto Oil Co. v. 
Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996). 

6. As found, Claimant has failed to prove by a preponderance of the 
evidence that the medical treatment he received was reasonable and necessary 
to cure and relieve the Claimant from the effects of the industrial injury.  As 
found, the medical bills in this case presented into evidence by Claimant at the 
hearing do not correspond to Claimant’s testimony regarding his receipt of 
medical treatment from physicians in this case following his injury and have no 
corresponding medical records to document the nature and extent of treatment 
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Claimant incurred that led to the medical bill.  Moreover, the one medical record 
entered into evidence does not belong to Claimant. 

7. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that he left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  Impairment of wage earning capacity 
as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo.App. 1998).   

8. As found, Claimant has proven by a preponderance of the evidence 
that he is entitled to TTD benefits based on his inability to work after the industrial 
injury.  As found, the testimony of *F that he saw Claimant after the industrial 
injury and offered to take Claimant to work is found, but Claimant denied being 
able to work due to his pain, is credible and persuasive in making this 
determination.  Moreover, the testimony of *F that Claimant was a good, reliable 
employee who performed the work asked for him by the Employer before the 
date of injury is further found to be credible and persuasive on the issue of 
disability. 

ORDER 

 It is therefore ordered that: 

1. Employer shall pay Claimant TTD benefits for the period of February 
25, 2012 until April 24, 2012.   

2. The Employer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

3. All matters not determined herein are reserved for future 
determination. 

In lieu of payment of the above compensation and benefits to the claimant, the 
Respondent-Employer shall: 
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            a.         Within ten (10) days of the date of service of this order, deposit the 
sum of $2,500.00 with the Division of Workers' Compensation, as trustee, to secure 
the payment of all unpaid compensation and benefits awarded.  The check shall be 
payable to: Division of Workers' Compensation/Trustee. The check shall be mailed 
to the Division of Workers' Compensation, P.O. Box 300009, Denver, Colorado 
80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in 
the sum of $* with the Division of Workers' Compensation within ten (10) days of 
the date of this order: 
 
                        (1)       Signed by two or more responsible sureties who have 
received prior approval of the Division of Workers' Compensation; or 
 
                        (2)       Issued by a surety company authorized to do business in 
Colorado.   
 
The bond shall guarantee payment of the compensation and benefits awarded. 
  
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify 
the Division of Workers' Compensation of payments made pursuant to this order. 

  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a 
petition to review, shall not relieve the employer of the obligation to pay the 
designated sum to the trustee or to file the bond.  §8-43-408(2), C.R.S. 
  

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 28, 2012 

Keith E. Mottram 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-700-819-07 

 ISSUES  

 Whether Claimant has proven by a preponderance of the evidence 
that the repeat reverse total shoulder arthroplasty recommended by Dr. Millett is 
reasonable, necessary and related to Claimant admitted September 25, 2006 
industrial injury? 

FINDINGS OF FACT 

1. Claimant suffered an admitted injury while working for Employer on 
September 25, 2006.  Claimant underwent a course of medical treatment with Dr. 
Pulsipher, Dr. Mixter, and Dr. Huene among other treating physicians.  Claimant 
eventually underwent surgery under the auspices of Dr. Millett on September 12, 
2007 consisting of a right shoulder arthroscopy to repair Claimant’s rotator Cuff.   

2. Claimant was eventually placed at maximum medical improvement 
(“MMI”) by Dr. Krebs on April 28, 2008 and provided with a permanent 
impairment rating of 18% of the upper extremity that converted to an 11% whole 
person impairment rating.  Claimant was provided with permanent work 
restrictions of no lifting greater than 50 pounds. 

3. After he was placed at MMI, Claimant continued to treat with Dr. 
Tipping.  Claimant reported to Dr. Tipping on June 29, 2009 that he continued to 
have pain and crepitance with the right shoulder.  Dr. Tipping recommended 
Claimant be referred to a pany psychologist to see if they could get his pain 
under better control.  Claimant reinjured his right shoulder on July 7, 2009 when 
he fell over his dog and landed on his outstretched arm.   Dr. Tipping referred 
Claimant to for a magnetic resonance image (“MRI”) of his right shoulder. 

4. Claimant’s MRI revealed a supraspinatus tendon tear and Dr. 
Tipping referred Claimant back to Dr. Millett for an orthopedic consultation.  After 
Dr. Tipping opined that Claimant’s repeat tear was a result of his weakened 
condition from the industrial injury, Respondents voluntarily reopened Claimant’s 
case and reinstated temporary disability benefits. 

5. Claimant eventually underwent shoulder surgery with Dr. Millett on 
March 29, 2010 consisting of an open revision with complete rotator cuff repair.  
Following the March 29, 2010 surgery, Claimant developed an infection in his 
shoulder that delayed his recovery from the shoulder surgery. 

6. Claimant continued to complain of pain in his right shoulder and on 
August 22, 2011 Dr. Millett performed a reverse total shoulder replacement 
surgery.  Claimant returned to Dr. Millett on September 27, 2011 and reported he 
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was doing very well, but still experiencing persistent pain in his right shoulder. 
Claimant reported to his treating physicians after the surgery that he experienced 
an acute onset of right shoulder pain in October 2011 when he was trying to get 
out of bed in the middle of the night, put his hand down and felt like his shoulder 
dislocated anteriorly.  Claimant reported he was able to relocate his shoulder 
injury by himself by moving his arm and it caused him significant pain.  Dr. Millett 
suspended Claimant’s physical therapy to allow the shoulder to rest and 
discussed ordering a computed tomography (“CT”) scan of the shoulder to 
evaluate the soft tissue structures. 

7. Claimant continued to complain of ongoing shoulder issues to Dr. 
Millett and on January 13, 2012, Dr. Millett noted that Claimant had undergone a 
lidocaine injection that had provided some relief of his discomfort in his shoulder.  
Dr. Millett noted that due to Claimant’s postoperative complications following his 
prior surgery, he would like to avoid any surgical intervention.   Dr. Millett 
recommended a second injection with lidocaine along with Kenalog to hopefully 
allow the area to settle down. 

8. On March 12, 2012 Claimant returned to Dr. Millett with continued 
complains of persistent shoulder pain with range of motion activities.  Dr. Millett 
noted a CT scan was performed on February 27, 2012 that showed the 
possibility of 1 of the screws in the sphenoglenoid notch possibly affecting his 
nerve.  Dr. Millett recommended a surgery to chance out the screw, possibly 
freeing up the axillary nerve and checking for any scar tissue that may be 
causing Claimant’s discomfort.  Claimant again expressed concern over shoulder 
surgery, but agreed with Dr. Millett that this was the best course of action.  Dr. 
Millett noted that they would schedule Claimant for right shoulder exploration, 
possible revision reverse total shoulder arthroplasty and debridement of the 
axillary nerve. 

9. Claimant underwent an EMG with Dr. Hehmann.  Dr. Hehmann 
noted the EMG did not reveal any specific nerve damage.   

10. Claimant returned to Dr. Tipping on March 22, 2012.  Dr. Tipping 
noted Claimant had been seen in the emergency room in Delta after falling on his 
right shoulder.  Dr. Tipping noted that the ER in Delta had checked the Colorado 
Prescription Drug Monitoring Program and discovered Claimant had received a 
significant amount of narcotic medications from Dr. Tipping and Dr. Gilman.  
Claimant admitted to Dr. Tipping he was addicted to methamphetamines in the 
1980’s, but had never had medical or psychological treatment for substance 
abuse.  Dr. Tipping informed Claimant that he would not provide Claimant with 
prescription medications and suggested Claimant seek treatment for substance 
abuse issues. 

11. Dr. Millett issued a note date July 1, 2012 outlining Claimant’s 
medical history and treatment and noting that Claimant had undergone a series 
of injections in his right shoulder that provided Claimant with alleviation of his 
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pain for 2-3 hours at a time.  Dr. Millett noted that Claimant continued to complain 
of chronic pain and discussed a proposed exploratory surgery that could possibly 
free up the nerve for possible entrapment, evaluation for scar tissue that could e 
entrapping the nerve as well as removing the screw that appeared to be in the 
spinoglenoid notch.  Dr. Millett also noted that if any of the components of the 
shoulder were damaged, he may replace certain components of the reverse total 
shoulder. 

12. Respondents’ obtained an independent medical examination 
(“IME”) of Claimant with Dr. O’Brien on June 15, 2012.  Dr. O’Brien reviewed 
Claimant’s medical records, obtained a medical history from Claimant and 
performed a physical examination.  Dr. O’Brien noted in his July 6, 2012 report 
that on physical examination that he could not perform the Hawkins and Neer 
tests due to Claimant’s intolerance for passive range of motion beyond 90 
degrees. 

13. Dr. O’Brien opined that Claimant was not a surgical candidate 
because Claimant was addicted to narcotics and nicotine.  Dr. O’Brien further 
opined that Claimant’s normal EMG indicated that the screw was not causing him 
nerve damage with the right shoulder.  Dr. O’Brien also opined that there was no 
axillary nerve neuroma and no clinical sign of an axillary nerve neuroma.   

14. Dr. O’Brien testified by deposition in this matter consistent with his 
IME report.  Dr. O’Brien noted that none of the diagnostic tests demonstrated an 
explanation for Claimant’s reports of pain.  Dr. O’Brien noted that Claimant’s use 
of nicotine would have a negative impact on any recovery Claimant had after his 
surgery. 

15. Claimant testified at hearing in this matter that since August 27, 
2011 he has experienced aching pain from the front of his shoulder all the way to 
the back of his shoulder with stabbing pain in the front of his shoulder.  Claimant 
testified that since April 2012, he has only been taking Norco.  Claimant testified 
Dr. Tipping stopped prescribing oxycontin for him in March 2012.   

16. Claimant testified that he used methamphetamines in the late 
1980’s, but has not used any drugs beyond prescription medications since that 
time.  Claimant testified that he continues to smoke, but would quit smoking after 
his surgeries, and generally quit smoking two weeks to a month prior to the 
surgeries.  Claimant testified he had a positive outcome from his prior surgery 
until he dislocated his shoulder 2-3 months after his surgery. 

17. The ALJ credits the opinions of Dr. Millett, Claimant’s treating 
physician, over the opinions of Dr. O’Brien.  The ALJ notes Claimant’s continued 
use of nicotine could result in delayed recovery, but finds that this issue is more 
appropriately addressed by Dr. Millett in determining whether he wishes to 
proceed with the surgery. 
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18. The ALJ further notes that Claimant’s testimony that he was 
experiencing good relief after his most recent surgery until he dislocated his 
shoulder to be supported by the medical records in this case and finds such 
testimony to be persuasive in determining whether an additional surgery would 
be reasonable and necessary to cure and relieve Claimant from the effects of the 
industrial injury. 

19. The ALJ credits Claimant’s testimony that he has only used Norco 
prescribed by Dr. Millett since April 2012 as credible and finds that the fact that 
Claimant was addicted to methamphetamines in the late 1980’s does not make 
the currently proposed surgery to be not reasonable to treat Claimant from the 
effects of the industrial injury. 

20. The ALJ finds that Claimant has demonstrated that it is more likely 
than not that the surgery proposed by Dr. Millett is reasonable and necessary to 
cure and relieve the Claimant from the effects of the industrial injury. 

CONCLUSIONS OF LAW 

9. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

10. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

11. Section 8-42-101(1)(a), C.R.S. provides that an insurer must 
provide such medical benefits and treatment “as may reasonably be needed” to 
cure and relieve the effects of the injury.  Employers are required to provide 
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services which are medically necessary for the treatment of a claimant’s injuries.  
Atencio v. Quality Care, Inc., 791 P.2d 7 (Colo. App. 1990); Colorado 
Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994).   

12. As found, Claimant has proven by a preponderance of the evidence 
that the surgery recommended by Dr. Millett is reasonable and necessary to cure 
and relieve the Claimant from the effects of the industrial injury.  As found, Dr. 
Millett’s recommended surgery is exploratory in nature, but is reasonable and 
necessary to cure and relieve Claimant from the effects of his September 25, 
2006 industrial injury. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable and necessary medical 
treatment recommended by Dr. Millett. 

2. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 18, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-682-496-01 

ISSUES 
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 Whether Claimant has proven by a preponderance of the evidence 
that her Average Weekly Wage (“AWW”) should be increased based on her 
increased earnings after her claim was reopened? 

 The parties stipulated prior to the hearing that Claimant’s AWW for 
her admitted injury was $96.01 and that Claimant’s AWW on reopening was 
$665.38. 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a hostess on March 27, 
2006 when she suffered an admitted injury to her neck.  Respondents admitted 
liability and paid Claimant temporary total disability (“TTD”) benefits based on an 
AWW of $96.01.  Claimant was eventually put at maximum medical improvement 
(“MMI”) and provided with a permanent impairment rating.   

 
2. Respondents filed a Final Admission of Liability (“FAL”) admitted for 

the permanent impairment rating provided by Dr. Tipping.  Claimant did not 
object to the FAL and her claim was closed. 

 
3. Employer sold the business in December 2006 and Claimant 

continued working for the new owners.  Claimant subsequently left this job for her 
new job as a General Manager (“GM”) of another restaurant where Claimant 
worked up until her latest surgery.  Claimant testified she is currently off of work 
and will return to work for her new employer after being released by her 
physicians.  Claimant testified that she was paid hourly when she worked for 
Employer and is paid a salary with her current Employer. 

 
4. The parties stipulated Claimant’s salary with her new employer 

equates to an AWW of $665.38.  Claimant testified that her new job involves 
supervising the employees who prepare the food.   

 
5. Claimant suffered a worsening of her cervical condition and 

underwent another surgery on her neck on March 16, 2012.  Respondents 
voluntarily reopened Claimant’s claim and filed an Amended General Admission 
of Liability (“GAL”) on April 18, 2012.  Claimant testified that she is currently 
under work restrictions of no lifting greater than five pounds and no pushing or 
pulling greater than ten pounds.   

 
6. Claimant testified that her husband has been laid off because of a 

health condition and her household relied on her income.  Claimant testified that 
she and her husband are relying on credit cards to pay their bills currently 
because of the decrease in income caused by the lack of income from her injury. 

 
7. Respondents presented the testimony of *J, the adjuster for Insurer 

assigned to Claimant’s claim.  *J testified that premiums collected by Insurer are 
based on an employer’s rate of payroll and classifications are set for various jobs 
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for employees.  *J testified that Insurer does not provide workers’ compensation 
coverage for Employer anymore due to the fact that Employer is no longer 
operating and cannot collect additional premiums from Employer. 

 
8. Claimant argues that her AWW should be increased after her latest 

surgery based on the fact that her situation has changed to such an extent that 
Claimant’s income from her new Employer was relied upon by Claimant and her 
family to provide for Claimant’s family when she was taken off of work.  The ALJ 
agrees that Claimant’s situation has changed and that the changes in her 
situation in this case result in Claimant’s AWW being increased in order to 
provide for a fair AWW. 

 
9. Respondents argue that increasing Claimant’s AWW based on her 

new earnings would be fundamentally unfair to Respondents who cannot recoup 
increased payments made to Claimant through new premiums from Employer.  
The ALJ is not persuaded that increasing the AWW would be unfair to 
Respondents in this case.  Certainly it is not uncommon for Insurers to continue 
to pay on claims for businesses that are no longer covered under existing 
policies.  The mere fact that Insurer does not collect premiums from this 
Employer any longer does not create a situation so factually unfair to Insurer that 
Claimant’s AWW should continue to be at a level significantly below the AWW 
she was earning when she began to lose time from work for her latest surgery, 
resulting in the present wage loss. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S., 2005.  A claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S.  A Workers’ Compensation case is decided on its merits.  Section 
8-43-201, supra.   

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
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(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2005). 

3. The ALJ must determine an employee’s AWW by calculating the 
money rate at which services are paid the employee under the contract of hire in 
force at the time of the injury, which must include any advantage or fringe benefit 
provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995).  Section 8-42-102(3) provides that in cases where “the foregoing methods 
of computing the average weekly wage of the employee, by reason of the nature 
of the employment or the fact that the injured employee has not worked a 
sufficient length of time to enable earnings to be fairly computed thereunder or 
has been ill or has been self-employed or for any other reason, will not fairly 
compute the average weekly wage, the division, in each particular case, may 
compute the average weekly wage of said employee in such other manner and 
by such method as will, in the opinion of the director based upon the facts 
presented, fairly determine such employee’s average weekly wage.”  (emphasis 
added). 

4. In making this finding, the ALJ relies only on the discretionary 
provision of Section 8-42-102(3), C.R.S., and does not make a finding that 
Claimant’s date of disability or time of disablement with regard to her February 
20, 2006 injury was anything other than her date of injury.  See Benchmark/Elite 
v. Simpson, 232 P.3d 777 (Colo. 2010).  The ALJ finds that Claimant’s increased 
AWW provide the most fair basis in which to determine her AWW for her claim 
after reopening based on the changes Claimant had with regard to her new job 
and the reliance her family had on her increased earnings as of the date that she 
underwent her surgery on her cervical spine. 

5. As found, based on the facts of this case, the ALJ finds the fair 
calculation of Claimant’s AWW to be $665.38.  The ALJ finds and determines 
that Claimant’s AWW is increased effective March 16, 2012, the date she began 
to suffer a wage loss based on the reopening of her February 20, 2006 injury. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s AWW for her claim is increased to $665.38 effective March 
16, 2012.   

2. The increase in Claimant’s AWW shall not effect previous benefits paid 
to Claimant prior to March 16, 2012.   

3. The insurer shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 
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4. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 10, 2012 
Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-089-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his 
employment with Employer? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he 
received was reasonable and necessary to cure and relieve the Claimant from 
the effects of the industrial injury? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to an award of 
temporary total disability (“TTD”) benefits? 

 Whether Respondents have proven by a preponderance of the 
evidence that Claimant failed to timely report his injury to Employer in writing? 

 Whether Respondents have proven by a preponderance of the 
evidence that Claimant’s award of disability benefits should be reduced for 
Claimant’s willful violation of a safety rule pursuant to Section 8-42-112, C.R.S.? 
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FINDINGS OF FACT 

1. Claimant testified at hearing that he was employed with Employer 
as a lead carpenter.  Claimant was hired on June 13, 2011.  Claimant testified 
that on June 30, 2011 he was lifting plywood to put on a water tank.  Claimant 
testified he was not sure exactly when he injured his back on June 30, 2011, but 
that the plywood must have caught some wind at some point. 

 
2. Claimant testified he noticed his back was sore after June 30, 2011.  

Claimant testified he believed his back injury was simply a pulled muscle and did 
not report his injury to his Employer.  Claimant testified his back did not get better 
and eventually he decided to go to a chiropractor.  Claimant testified he did not 
report his injury to his Employer because he was afraid he would be fired. 

 
3. Claimant testified that the chiropractor stretched Claimant, but did 

not perform any further treatment and did not charge Claimant for the 
appointment.  Claimant testified he could not recall the name of the chiropractor.  
Claimant testified the chiropractor referred him to Vail Summit Orthopedics for 
further treatment, but Claimant could not get into work right away.   

 
4. Claimant testified that he went camping a few times after June 30, 

2011, but that he did not participate in any physical activities while on the 
camping trip. 

 
5. Claimant received treatment for a prior back injury on September 

14, 2009.  Claimant reported to Valley Immediate Care in South Medford, Oregon 
with complaints of low back pain for 7-10 days.  Claimant reported he worked in 
construction with increased bending and lifting.  Claimant was provided with work 
restrictions of lifting no more than 10 pounds occasionally and less than 10 
pounds frequently.  Claimant was given a prescription for Norco and Flexeril, but 
Claimant testified at hearing he did not take the prescriptions because he does 
not like to take pills. 

 
6. In answers to interrogatories Respondents propounded on 

Claimant in this case, Claimant denied the existence of any prior back injuries. 
 
7. Claimant testified at hearing that he worked for himself in 

September 2009 and did not follow the work restrictions. 
 
8. On or about late July or early August, Claimant was approached by 

*K who told him he had seen him walking strangely and recommended Claimant 
go to a chiropractor.  Claimant testified he told *K that he was planning to go to 
the chiropractor.  Claimant testified that in August, *L, his supervisor, told him he 
would take Claimant to the doctor.  Claimant testified he was afraid he would lose 
his job and did not report to *L at that time that his injury was work related.  
Claimant testified he did not tell either *K or *L that he was hurt at work before 
August 11, 2011. 
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9. *L testified at hearing that he had noticed Claimant’s shoulder and 

hips did not line up properly in July 2011 and suggested Claimant seek 
treatment.  *L testified that on August 11, 2011 he again asked Claimant how he 
hurt his back, and Claimant told him he didn’t know when or where he hurt his 
back.  *L testified he asked Claimant if he hurt his back at work, and Claimant 
answered “no”.  *L testified Claimant did not report his injury to Claimant until *L 
took him to a doctor on August 11, 2011 and, while in the waiting room filling out 
paperwork, Claimant asked *L who would be responsible for the medical bill.  *L 
testified that when he told Claimant that the bill would be Claimant’s 
responsibility, Claimant reported to *L for the first time that his injury was related 
to his work with Employer. 

 
10. According to the medical records, Claimant was evaluated by Ms. 

Moore, a physician’s assistant at Colorado Mountain Medical on August 11, 
2011.  Claimant specifically denied a prior history of back injuries.  Claimant 
reported to Ms. Moore that there was no known event that preceded his symptom 
onset.  Claimant described his symptoms as low back pain that has progressively 
worsened over the past six weeks with a gradual onset.  Ms. Moore noted 
Claimant worked in construction that requires heavy lifting. 

 
11. Claimant returned to Colorado Mountain Medical on August 18, 

2011 and was evaluated by Dr. Olson. Dr. Olson noted Claimant reported a 
history of pain developing after lifting and laying down plywood on a construction 
site.  Claimant reported he had pain radiating from his left low back, down the 
back of his leg to his knee with occasional pain into the foot.  Claimant reported 
attending physical therapy without any noticeable improvement.  Dr. Olson 
recorded a history of no chronic past medical problems.  Dr. Olson referred 
Claimant for a magnetic resonance image (“MRI”) of the lumbar spine.  Dr. Olson 
prescribed medications including Percocet. 

 
12. Claimant was evaluated by Dr. Raub on September 6, 2011.  Dr. 

Raub took Claimant off of work completely as of September 6, 2011.  Claimant 
reported a history to Dr. Raub of lifting plywood at work repetitively on around 
June 30, 2011 when he began noticing low back pain with left leg pain.  Claimant 
reported he thought he had a pulled muscle, but his symptoms did not resolve.  
Claimant denied any prior back issues to Dr. Raub.  Dr. Raub recommended a 
left L5-S1 and left S1 transforaminal epidural steroid injection with fluoroscopic 
guidance.   

 
13. Claimant returned to Dr. Olson on September 9, 2011.  Dr. Olson 

noted Claimant’s MRI revealed significant changes in the lumbar spine.  Dr. 
Olson noted Claimant had been seen by Dr. Raub who had performed injections, 
but Claimant had not seen much improvement from the injections.  Dr. Olson 
increased Claimant’s Percocet prescription and provided Claimant with a new 
prescription for valium. 
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14. Claimant was referred for an independent medical examination 

(“IME”) with Dr. Scott on December 15, 2011.  Dr. Scott reviewed Claimant’s 
prior medical records from the previous four months, obtained a medical history 
and performed a physical examination.  Dr. Scott noted Claimant reported an 
accident history of lifting plywood on June 30, 2011 when a gust of wind caught 
the piece of plywood and forcefully twisted his back due to the force of the wind.  
Claimant reported he instantly dropped the plywood, then picked it back up.  
Claimant reported to Dr. Scott that he had no low back injury, pain or dysfunction 
before the June 30, 2011 work injury. 

 
15. Claimant’s testimony that he did not take his prescribed 

medications after his September 2009 back injury because he does not like to 
take pills is inconsistent with the medical records from Dr. Olson who provided 
Claimant with a prescription for Percocet, then proceeded to increase that 
prescription and add a prescription for valium.  The ALJ notes that the medical 
records are devoid of any credible indications that Claimant reported to his 
providers any aversion to taking medications.  On the contrary, the medical 
records support a finding that Claimant was willing to take prescribed 
medications in relation to his work injuries.  Claimant’s testimony in this regard is 
found to be not credible. 

 
16. Claimant testified at hearing that before he reported his injury as 

occurring at work, *K informed him that if Claimant did say he injured his back at 
work, *K would say Claimant injured his back prior to starting work.  Claimant’s 
testimony in this regard is simply difficult to believe because apparently *K would 
have no way of knowing of a prior injury to Claimant’s back that occurred over 2 
½ years prior to Claimant beginning his employment with Employer.  If *K were 
simply lucky enough to have prognosticated both the fact that Claimant was in 
fact hurt at work after denying to *K that he was hurt at work, and the existence 
of this prior back injury, it still doesn’t explain why Claimant would intentionally 
mislead his medical providers by denying the existence of the prior back injury.  

 
17. Moreover, while Claimant attempts to classify his prior back injury 

as “minor”, the medical records document Claimant being in pain for 7-10 days 
before he eventually sought medical treatment at the Valley Immediate Care on 
September 14, 2009.  Claimant reported his pain to be at a level of 6 out of 10 
and was provided with prescription medication for his back pain.  Under the 
circumstances of this case, the ALJ cannot agree with Claimant that his prior 
back injury was of such a minor nature that it was not worth mentioning to his 
treating physicians and in his answers to interrogatories.   

 
18. Claimant also provided different histories to different providers 

regarding the onset of his symptoms.   Ms. Moore, who initially evaluated 
Claimant on August 11, 2011 noted Claimant reported no known cause of his 
injury, but noted Claimant worked in construction.  Dr. Raub and Dr. Olson noted 
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Claimant reported injuring his back while repetitively lifting plywood on June 30, 
2011.  Dr. Scott reported Claimant provided a history of injuring his back when a 
gust of wind caught the plywood and forcefully twisted his back. 

 
19. Claimant’s testimony that he did not report his injury as being work 

related because he was afraid of being terminated is found to be not credible.  
The ALJ finds and concludes that Claimant has failed to prove that it is more 
likely than not that he injured his back on June 30, 2011 while lifting plywood. 

 

CONCLUSIONS OF LAW 

13. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

14. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

15. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra. 
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16. As found, claimant has failed to prove by a preponderance that he 
suffered compensable injury arising out of and in the course of his employment 
with employer.  This matter comes down to whether Claimant credibly testified 
that he suffered an injury on June 30, 2011 while lifting plywood.  Based on 
Claimant’s testimony at hearing, the inconsistent accident histories provided to 
his treating physicians and examining physicians and his failure to reveal his 
prior back injury to any of his physicians or in his answers to interrogatories 
undermines Claimant’s claim. 

17. Based on the ALJ’s finding on the issue of compensability, no 
additional findings need to be made to address the remaining issues. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  September 7, 2012 

Keith E. Mottram 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-759-720-04 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that the Percocet prescription from Dr. Madrid is reasonable and necessary 
maintenance medical treatment? 
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FINDINGS OF FACT 

1. Claimant suffered an admitted injury to her low back on January 25, 
2008 while she was employed with employer.  Claimant underwent a course of 
care for her low back with Dr. McLaughlin and Dr. Corenman that included a 
posterior L3-4 and L4-5 fusion.  Claimant was eventually placed at maximum 
medical improvement (“MMI”) on May 18, 2010 with a permanent impairment 
rating of 33% whole person by Dr. McLaughlin.  Dr. McLaughlin’s permanent 
impairment rating provided a 29% whole person impairment rating for Claimant’s 
physical injuries and a 5% mental impairment. 

2. Respondents filed a Final Admission of Liability (“FAL”) on July 16, 
2010 admitting for the impairment rating provided by Dr. McLaughlin.  
Respondents also admitted to post-MMI medical treatment that is medically 
reasonable and necessary. 

3. After being placed at MMI, Claimant has continued to receive 
ongoing treatment with Dr. Madrid related to Claimant’s industrial injury.  Dr. 
Madrid had noted as early as February 26, 2009 that Claimant had a history of 
chronic pain secondary to a workers’ compensation injury and noted Claimant 
took Oxycodone regularly. 

4. By December 23, 2010, Dr. Madrid noted that he had recently 
started Claimant on Gabapentin at 300 mg daily, but she did not tolerate the 
medication secondary to nausea and unusual feeling.  Claimant expressed a 
willingness to try lower does in hopes of improving her chronic back pain.  Dr. 
Madrid attempted the Gabapentin along with Claimant’s Oxycontin.  By January 
25, 2011, Dr. Madrid noted Claimant’s symptoms were possibly improved after 
trying the lower dose of Gabapentin. 

5. Dr. Madrid then provided Claimant with a prescription for Strattera 
that was initially denied by Respondents.   

6. By August 9, 2011, Dr. Madrid tried placing Claimant on MS Contin 
as a substitute for the Oxycontin.  Claimant noted that the MS Contin did not 
provide relief and Dr. Madrid went back to treating Claimant with Oxycontin and 
Oxycodone for break through pain.  Claimant continued to treat for her chronic 
pain with Oxycontin.   

7. Respondents obtained a records review independent medical 
examination (“IME”) with Dr. Ramaswamy on August 5, 2011.  Dr. Ramaswamy 
noted that Claimant continued to receive Oxycontin prescribed by Dr. Madrid and 
noted that the Medical Treatment Guidelines promote the cautious use of chronic 
narcotics given dependence and tolerance issues.  Dr. Ramaswamy opined that 
the Oxycontin was not in Claimant’s best interest at this point and recommended 
that Claimant be tapered off the medications. 
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8. On November 3, 2011, Dr. Madrid noted that Claimant’s chronic 
pain was finally reasonable as Claimant was taking Oxycontin 40 mg every six 
hours with Oxycodone as needed for breakthrough pain. 

9. Respondents provided Dr. Madrid with Dr. Ramasamy’s IME report 
on or about January 25, 2012 and inquired as to whether Claimant had done a 
urine drug test or signed a contract regarding opioid medication.  Dr. Madrid 
again responded to an inquiry from Respondents’ counsel on March 21, 2012 
noting that his long term management plan was to limit and preferentially 
eliminate the use of narcotics, but also noting that this was not always possible.  
Dr. Madrid further noted that psychologic support would also be necessary to 
improve Claimant’s quality of life. 

10. By May 1, 2012 Dr. Madrid noted Claimant continued to have pain 
that seemed worse with increased activities.  Dr. Madrid noted he and Claimant 
had a lengthy discussion about the importance of appropriate use of her 
medication.  Dr. Madrid opined Claimant had been stable with her use of the 
medication and it is unlikely that they would be able to get her off the medication 
entirely, but they would work on a lower dose if possible.  Dr. Madrid further 
noted Claimant had signed a schedule II contract. 

11. Dr. Madrid noted on June 4, 2012 that Claimant was under his 
primary care for her work related back injury with chronic pain that had been 
treated with physical therapy and various mediations.  Dr. Madrid noted 
Claimant’s use of narcotic medications had been started under a prior physician 
and continued under his care.  Dr. Madrid noted his past attempts to modify her 
narcotics use without success in lowering her dose.  Dr. Madrid noted Claimant’s 
use of the medication had been consistent and she did not show drug seeking or 
inappropriate behaviors.   

12. Dr. Madrid testified in this case that he had attempted to taper 
Claimant off the narcotic medications with the use of tricyclic antidepressants, but 
those had unfortunately not helped Claimant.  Dr. Madrid testified that his 
attempts to taper the doseage of the Oxycontin and Oxycodone has resulted in 
increased pain and dysfunction.  Dr. Madrid testified that he was prescribing 
Claimant non-narcotic medications for her back pain including Cyclobenzaprine, 
that serves as a muscle relaxant.  Dr. Madrid testified that Claimant’s pain level 
during his course of treatment of her has been significant and that the pain level 
has had a significant impact on her quality of life.   

13. Claimant testified that she is currently taking Oxycontin four times 
per day as prescribed by Dr. Madrid.  Claimant testified that she uses the 
Oxycodone for break through pain that occurs when she walks too long or in on 
her feet for a long period of time.  Claimant testified that she recently underwent 
a urine drug screen at the request of Dr. Madrid in connection with her follow up 
medical care. 
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14. The ALJ take judicial notice of the Medical Treatment Guidelines as 
they relate to chronic pain (W.C.R.P. 17-7, Exhibit 9).  While the Medical 
Treatment Guidelines note that the long term use of opioid medication in chronic 
nonmalignant pain is fraught with controversy and lack of scientific research.  
The Treatment Guidelines encourage the physicians to explore other avenues for 
treating chronic pain beyond the use of opioid medications and to watch for 
addiction issues. 

15. The ALJ finds and determines that Dr. Madrid is taking care to 
properly consider all issues with regard to the ongoing prescription medications 
involving opioid medications.  Dr. Madrid has properly looked for issues involving 
possible addiction problems with Claimant and has managed to get Claimant’s 
complaints of pain to a manageable level.  Dr. Madrid is properly considering 
alternatives to Claimant’s use of opioid medication and the ALJ finds that Dr. 
Madrid’s continued recommendations for opioid medications for Claimant’s 
treatment of chronic pain is reasonable and necessary to maintain Claimant at 
maximum medical improvement. 

16. The ALJ notes that Dr. Madrid has attempted to modify Claimant’s 
medications in the past, but these attempts did not result in Claimant’s pain being 
properly controlled.  The ALJ further notes that Dr. Madrid’s medical records do 
not contain information that would raise concerns to this court or to Dr. Madrid 
about Claimant abusing her prescription medications.  As such, the court refuses 
to issue an Order that would otherwise interfere with Dr. Madrid’s current 
treatment plan by ordering Claimant’s use of narcotic medication to be tapered. 

17. For the reasons stated above, the ALJ finds Claimant has proven 
that it is more likely than not that the narcotic medications provided by Dr. Madrid 
are reasonable and necessary to maintain Claimant at MMI. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S., 2008.  A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., supra.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
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might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant requires periodic maintenance 
care to prevent further deterioration of her physical condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  An award for Grover medical benefits 
is neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 
(Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 
(Colo. App. 1995).  Section 8-42-101, C.R.S., thus authorizes the ALJ to enter an 
order for future maintenance treatment if supported by substantial evidence of 
the need for such treatment.  Grover v. Industrial Commission, supra. 

4. As found, claimant has demonstrated by a preponderance of the 
evidence that her prescription for Oxycontin and Oxycodone are reasonable and 
necessary to maintain Claimant at MMI. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for Claimant’s prescription medications from 
Dr. Madrid including the prescription for opioid medications Oxycontin and 
Oxycodone. 

DATED:  October 2, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
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OCTOBER 2012 ORDERS 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-793-573-02 

ISSUES 

 The issues presented for determination were: 

 1. Whether the Respondents have overcome, by clear and 
convincing evidence, the DIME opinion of Dr. James R. Regan regarding 
the Claimant’s status related to maximum medical improvement (“MMI”). 

 2. Whether the Claimant proved, by a preponderance of the 
evidence, that medical treatment recommended by the DIME physician 
and the Claimant’s authorized treating physicians is causally related and 
reasonably necessary to cure and relieve the effects of the Claimant’s 
May 21, 2009 industrial injury.  

 3. Whether the Claimant is entitled to compensation for 
disfigurement pursuant to C.R.S. § 8-42-108 and, if so, the amount of 
compensation. 

FINDINGS OF FACT 

 1. The Claimant sustained an admitted injury to her left hip on May 21, 2009 
when she became entangled in shrink wrap while unloading a pallet that had just been 
taken off the truck.  She tripped and fell over the wrap and the pallet onto her left side 
(Claimant’s Exhibit 1 and 2; Respondents’ Exhibit A and B). 
 

2. The Claimant was initially seen at the Emergency Room at Littleton 
Adventist Hospital on May 21, 2009 where she was diagnosed with a displaced left 
femoral neck fracture.  Her main complaint related to left hip pain.  The ER medical 
providers noted that the Claimant’s case was extremely complex, in part due to other 
unrelated medical conditions.  Therefore, there was some initial delay in treating the left 
hip so that the medical providers could address other issues, monitor the Claimant and 
determine the risk versus the benefits of proceeding with orthopedic surgery (Claimant’s 
Exhibit 2).  On May 22, 2009, the Claimant underwent a left bipolar hemiarthroplasty 
performed by Dr. Gregory Taggart (Claimant’s Exhibit 2, p. 21).   

 
3. The Claimant was discharged from Littleton Adventist Hospital on May 27, 

2009 and transported to Life Care Center of Littleton (Claimant’s Exhibit 2, p. 20, 
Claimant’s Exhibit 3).  During the week following her May 22, 2009 surgery, the 
Claimant continued to have a catheter.  On June 1, 2009, the nurse notes report that 
the Claimant complained of pain due to the catheter and the situation was assessed, 
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tubing was reinserted and the leg band was adjusted (Claimant’s Exhibit 3, p. 23).  The 
catheter was removed on June 2, 2009 (Claimant’s Exhibit 3, p. 35).   

 
4. The Claimant saw Dr. Gregory Taggart for a post-surgical follow up 

consultation on June 8, 2009.  Dr. Taggart reported that the surgical staples were 
removed without difficulty and the x-rays show “excellent alignment of the prosthesis.”  
Dr. Taggart noted that the Claimant was to follow up with him in a month for a repeat 
check and x-rays (Claimant’s Exhibit 4, p. 47).  The Claimant saw Dr. Taggart again on 
July 13, 2009 and he noted that “she is doing well.  She is using a cane.  She has good 
motion of her hip. She understands the hip precautions.  X-rays show excellent position 
of the hardware.”  She was to follow up with Dr. Taggart in 6 weeks for a final check 
(Claimant’s Exhibit 4, p. 48).  

 
5. The Claimant was initially seen by Dr. Quick, the authorized treating 

physician, at Concentra on June 30, 2009.  Dr. Quick noted that Claimant had a prior 
left total knee replacement in 2007 by Dr. Coville.  He also reported that the Claimant 
ambulated with a walker or a cane and was not currently driving.  Dr. Quick took the 
Claimant off of work at that time until her next visit (Claimant’s Exhibit 5, pp. 52-54; 
Respondents’ Exhibit C, pp. 19-21).  Dr. Quick continued to keep the Claimant off of 
work at her next visit on July 14, 2009 (Claimant’s Exhibit 5, pp. 55-58; Respondents’ 
Exhibit C, pp. 22-24).  On August 25, 2009, Dr. Quick noted that the Claimant denied 
any new complaints such as left knee, lower extremity, or low back pain and continued 
to keep the Claimant off of work (Claimant’s Exhibit 5, p. 59; Respondents’ Exhibit C, p. 
25). 

 
6. On September 24, 2009, Dr. Quick again noted that the Claimant denied 

any new pain such as left knee, lower extremity, or low back pain.  However, on 
September 24, 2009, Dr. Quick noted that the Claimant “reports persistent incontinence 
since the post-op catheterization x 1 week.  Thought would improve but has not” 
(Claimant’s Exhibit 5, p. 63; Respondents’ Exhibit C, p. 28).  As a result, Dr. Quick 
added a diagnosis of “probable persistent post-catheterization incontinence.” At that 
time, Dr. Quick released Claimant to return to work, sedentary duty, sitting only, for 2-4 
hours per day (Claimant’s Exhibit 5, p. 64; Respondents’ Exhibit C, p. 29).       

 
7. On October 1, 2009, the Claimant saw Dr. Derek Johnson on referral from 

Dr. Quick.  Upon taking a history from the Claimant, reviewing the medical records 
related to the left hemiarthroplasty performed by Dr. Taggart and physical examination, 
Dr. Johnson opined that the Claimant’s left hemiarthroplasty had failed and 
recommended conversion to a total hip arthroplasty and excision of heterotopic 
ossification along with preoperative irradiation to prevent recurrence of her heterotopic 
ossification (Claimant’s Exhibit 6, p. 106-108). 

 
8. On October 2, 2009, the Claimant saw Dr. Michael Glass, a urologist.   

The Claimant reported incontinence ever since a catheter was removed about 8 days 
following her hip surgery on May 22, 2009.  Dr. Glass diagnosed urgency incontinence 
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and proposed teaching the Claimant relaxation techniques (Claimant’s Exhibit 7, pp. 
119-120).   

 
9. The Claimant saw Dr. Quick again on October 20, 2009 and he conducted 

a review of her medical records including October 1, 2009 report of Dr. Johnson.  At this 
point, in his diagnoses, Dr. Quick included failed hemiarthroplasty, probable persistent 
post-catheterization incontinence and noted the Claimant’s pre-existing left knee 
arthroplasty “has likely resulted in reduced functional strength reserve in the left leg; 
now impacted by left hip replacement” (Claimant’s Exhibit 5, p. 68; Respondents’ Exhibit 
C, p. 31).   

 
 10. Dr. I. Stephen Davis has been a board certified orthopedic surgeon since 
1971.  Dr. Davis first evaluated the Claimant’s medical records on October 25, 2009 at 
the request of the Insurer to answer questions regarding a proposed left total hip 
arthroplasty procedure.  Dr. Davis noted the Claimant’s mechanism of injury as a fall 
that occurred while the Claimant was unloading a truck and she slipped and fell over a 
wood pallet landing on her left hip on May 21, 2009.  After initial emergency care, Dr. 
Davis notes the Claimant underwent a left hip hemiarthroplasty procedure.  By October 
of 2009, Dr. Davis found the Claimant’s treating physician Dr. Darrel Quick noted the left 
hip pain is persistent and the Claimant’s activities are significantly limited.  Dr. Davis 
also noted that Dr. Derek Johnson, an orthopedic surgeon, evaluated the Claimant and 
diagnosed a failed left hip hemiarthroplasty and he recommends a revision surgery.  
Based on the description of the Claimant’s condition provided by Dr. Johnson, Dr. Davis 
agreed that the proposed revision arthroplasty is appropriate but he cautioned that the 
timing of the surgery was critical due to the nature of the Claimant’s condition and felt 
that 3-6 months in the future would be the proper timing for the revision surgery 
(Claimant’s Exhibit 8, pp. 122-123).   
 
  11. On November 5, 2009, the Claimant reported to Dr. Quick that she was 
worse due to her intolerance of working 4 hours the previous day as an operator.  Dr. 
Quick noted that Claimant denied any new pain such as left knee, lower extremity, or 
low back pain and took Claimant back off of work.  Dr. Quick reported that the Claimant 
was able to drive but she had significant activity limitations, required a cane and had 
difficulty with sitting, standing or walking too long (Claimant’s Exhibit 5, p. 71; 
Respondents’ Exhibit C, p. 33).     
 

12. On November 24, 2009, Dr. Quick noted that the urologist advised the 
Claimant that incontinence is common after hip surgery.  The Claimant reported her 
incontinence condition was better since she had discontinued taking Lyrica.   Dr. Quick 
released the Claimant to return to work as a *Tdown clerk or an operator for 2 hours per 
day as long as she has a chair with adjustable seat height (Claimant’s exhibit 7, pp. 77-
78; Respondents’ Exhibit C, pp. 36-37). 

 
13. On December 1, 2009 and December 29, 2009, Dr. Quick again noted the 

absence of any new pain such as left knee, lower extremity, or low back pain and noted 
that the Claimant’s pre-existing left knee arthroplasty was asymptomatic.  Dr. Quick 
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continued to note that the Claimant’s incontinence was “improved”.  Dr. Quick continued 
the Claimant’s work restrictions of 2 hours per day, sitting 100% of the time (Claimant’s 
Exhibit 7, pp. 77-81; Respondents’ Exhibit C, pp. 38-42). 

 
14. On January 4, 2010, Claimant underwent a revision total left hip 

arthroplasty performed by Dr. Johnson.  She was discharged from Parker Adventist 
Hospital on January 7, 2009 (Claimant’s Exhibit 9, 135-142).     

 
15. On February 9, 2010, Dr. Johnson reported that the Claimant “is doing 

well.  Her pain has improved dramatically since before surgery.”  He also noted that she 
is still walking with a fairly significant abductor gait (Claimant’s Exhibit 6, p. 111).   

 
16. On February 23, 2010, Dr. Quick noted that he anticipated MMI 

approximately 6 months post total hip replacement surgery and noted she would require 
an impairment rating.  Dr. Quick transferred Claimant’s care to Dr. Hughes (Claimant’s 
Exhibit 5, p. 88; Respondents’ Exhibit C, p. 44).     

17. On April 6, 2010, Dr. Johnson reported that the Claimant stated that “she 
is doing very well.  She has much less pain in the left hip.”  However, he notes that the 
Claimant has a slight limp when she is walking and the Claimant tells him that the limp 
is more because of her knee than her hip.  Dr. Johnson advised the Claimant that he 
believes “her PCL has failed and…she will continue to have worsening instability over 
time.”  Claimant first complains of left knee pain to Dr. Johnson on April 6, 2010, 11 
months after her industrial injury.  Dr. Johnson recommended knee revision surgery.  
(Claimant’s Exhibit 6, p. 112).  

 
18. In his first note dated April 21, 2010, Dr. Hughes documents increasing 

symptoms of left knee pain.  On examination, Dr. Hughes reported there was no 
redness or swelling of the knee but there was some tenderness and reduced flexion.  
Dr. Hughes assessed that Claimant’s development of left knee pain was of unclear 
etiology.  (Claimant’s Exhibit 5, p. 89; Respondent’s Exhibit D, p. 46). 

 
19. In a May 6, 2010 letter from Dr. Johnson to Dr. Hughes regarding 

Claimant’s left knee complaints, Dr. Johnson reports that she is doing well with regard 
to the hip but she now has recurrent left knee pain.  The Claimant had noticed a couple 
of episodes of swelling and hemarthrosis initially after her fall, but then since the hip 
revision she has had the pain.  Dr. Johnson reported that “it is difficult to say whether 
this is due to her fall or if this is just attrition over time.  Normally, a PCL failure, if it does 
occur, does not occur until 8-10 years after surgery so it is unusual to have this happen 
within 2 years of her initial knee replacement.”  Dr. Johnson additionally opined that “it is 
also unusual that she had no evidence of instability prior to this and no evidence of 
hemarthrosis or effusion but started having them after her fall.  That would be more 
consistent with an acute PCL rupture, due to the fall.  He finally opined that there were 
no treatment options other than revision knee replacement (Exhibit 6, pp. 113-114).   

 
 20. On May 19, 2010 the Claimant saw Dr. Hughes for follow up evaluation.  
She reported “significant problems with her left knee and has been recommended for a 
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revision replacement arthroplasty surgery.  Dr. Hughes also notes that the Claimant’s 
employer has not accommodated her for her restrictions but rather plans to terminate 
her employment later this month.  Dr. Hughes nevertheless continued to recommend 
the physical restrictions that had been in place.  He further noted that “typically, it takes 
around 6 months for a total hip arthroplasty to fully stabilize in a 77-year old woman” 
and therefore, he recommended extension of the anticipated MMI date (Claimant’s 
Exhibit 5, p. 96). 
  
 21. Dr. Davis conducted a second review of the Claimant’s medical records on 
May 22, 2010 when he was asked by Insurer to provide an opinion regarding the 
Claimant’s left knee complaints.  Dr. Davis notes that the Claimant had a past history of 
a prior left total knee arthroplasty in August of 2007 (Claimant’s Exhibit 8, p. 124; 
Respondents’ Exhibit E, p. 51).    Dr. Davis also notes that Dr. Johnson’s postoperative 
recovery records show the Claimant doing will with less left hip pain but now 
complaining of more discomfort in her left knee.  Dr. Davis also notes that the left knee 
complaints were also reported by Dr. John S. Hughes on April 21, 2010 (Claimant’s 
Exhibit 8, pp. 124-125; Respondents’ Exhibit E, p. 51-52).  Dr. Davis opines that 
“necessity for total knee revision would be based on sufficient pain, limitation of 
activities, and response to medication and exercise…Dr. Johnson should have a good 
understanding of [the Claimant’s] pain and her degree of limitation.  If insufficiency of 
the anterior cruciate ligament produces a painful and limiting instability, then a revision 
arthroplasty would be appropriate” (Claimant’s Exhibit 8, p. 125; Respondents’ Exhibit 
E, p. 52).  However, as to causation, Dr. Davis opines that “the failed left total knee 
arthroplasty and instability is not causally related to her injury of May 21, 2009.  This is a 
separate and causally unrelated failure, due to degenerative joint disease” (Claimant’s 
Exhibit 8, p. 125; Respondents’ Exhibit E, p. 52). 

 
22. The Claimant was placed at MMI on August 16, 2010 by Dr. Hughes for 

her left hip fracture and was given a 45% lower extremity impairment rating for her left 
hip injury.  Dr. Hughes’ assessment was “Work-related left hip fracture”, “Left hip post 
replacement arathroplasty [sic] with revision”, and “Left knee cruciate ligament laxity”.  
Dr. Hughes noted that the Claimant continues to have left knee pain and she is 
scheduled for a hearing on compensability regarding her left knee (Claimant’s Exhibit 5, 
pp. 100-102; Respondents’ Exhibit D, pp. 48-50). 
  
 23. Dr. Allison Fall is board certified in physical medicine and rehabilitation 
and is Level II accredited.  Dr. Fall performed an IME of the Claimant on September 20, 
2010.  Dr. Fall took a history of the present illness from the Claimant and, as reported, it 
substantially conforms to the medical records related to her emergency treatment on the 
date of injury, a subsequent first surgery for a partial hip replacement and then the 
second revision total left hip arthroplasty.  In reviewing the Claimant’s current 
symptoms, Dr. Fall reported that the Claimant’s hip pain was much reduced but that her 
left knee was now in pain.  The Claimant also reported continuing incontinence of her 
bladder following use of a catheter for the week after her first hip surgery (Claimant’s 
Exhibit 10, p. 147; Respondents’ Exhibit F, p. 53).   Dr. Fall reviewed the final evaluation 
and impairment rating by Dr. John Hughes for the Claimant’s left hip.  Dr. Fall also 
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reviewed a couple of additional medical records, including hospital notes and the 
operative reports (Claimant’s Exhibit 10, p. 148; Respondents’ Exhibit f, p. 52).  Dr. Fall 
conducted a physical examination and conducted range of motion testing, comparing 
the Claimant’s left side to her right side which was unaffected by the injury (Claimant’s 
Exhibit 10, p. 149; Respondents’ Exhibit F, p. 55).  Dr. Fall assigned a 26% lower 
extremity impairment rating for hip range of motion deficits but then compared it to her 
right uninjured side to serve as the norm due to the Claimant’s age and “body habitus” 
and subtracted the 14% range of motion deficits on her right side for a result of 12% 
range of motion loss on the left, which Dr. Fall opined adequately accounted for only 
injury-related loss of range of motion, since she subtracted out loss of range of motion 
related to other factors by using the right-side comparison.  Dr. Fall also assigned a 
20% impairment for the replacement arthroplasty, which combined with the loss of 
range of motion impairment, per the AMA guides, yielded a total lower extremity 
impairment rating of 30% which would convert to a whole person impairment rating of 
12%, if converted (Claimant’s Exhibit 10, p. 150; Respondents’ Exhibit F, p. 56). 

 
24. On December 23, 2010, Respondents filed a Final Admission of Liability 

admitting to Dr. Fall’s 30% lower extremity impairment rating for the left hip injury 
(Respondents’ Exhibit B).  The Claimant objected to the Final Admission of Liability and 
requested a DIME.   

 
25. Claimant underwent a DIME with Dr. Regan on March 16, 2011.  Dr. 

Regan is an internal medicine physician and he is Level II accredited.  He completed a 
thorough records review as part of his DIME report (Claimant’s Exhibit 11, pp. 153-157; 
Respondents’ Exhibit G, pp. 60-64).  Upon completion of the records review, Dr. Regan 
noted that “it was clear to me that controversy exists regarding the causality of her left 
knee pain.”  He noted that prior to her injury, the Claimant worked for Employer “in a 
rigorous fashion” and there were no limits to her activity at home.  Her 2007 left knee 
arthroplasty was healed and she was “in no way limited by the knee.”  However, after 
her fall, “she was in pain from the left knee and, often, the entire left upper leg and knee 
would hurt.  It was not until after the second surgery, with the left hip pain resolving, that 
she noticed the left knee as distinctly painful.”  Dr. Regan found that the Claimant 
currently has a sense of left knee instability and constant left knee pain.  Dr. Regan also 
commented on the Claimant’s urgency incontinence condition, noting that “she has not 
improved since the catheter was originally removed eight days post operatively from the 
first hip surgery.  She had no previous difficulty with her voiding” (Claimant’s Exhibit 11, 
p. 158; Respondents’ Exhibit G, p. 65).  In his analysis of causation, Dr. Regan opined 
that “the left hip is clearly related to the fall of May 2009.”  He also opined that the 
Claimant would not have needed the total knee replacement that is being recommended 
if the work exposure had not taken place.  He specifically states,  her prior “TKA was 
just two years old…she developed pain and instability, for the first time, during the 
spring of 2010.”  Dr. Regan found that the left knee condition is work related and a 
consequence of the May 2009 fall and he contends that an altered gait attendant to the 
left hip fracture and surgeries added an undue amount of stress to the left knee and 
hastened its failure (Claimant’s Exhibit 11, p. 159; Respondents’ Exhibit G, p. 66).  As 
for the urinary incontinence issue, Dr. Regan found the symptoms to be clearly related 
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in a temporal fashion and noted that the mechanism for the onset of the condition was 
supported by the opinions of the urologist Dr. Glass (Claimant’s Exhibit 11, p. 159; 
Respondents’ Exhibit G, p. 66).   

26. Based upon the records review and his physical examination, Dr. Regan 
concluded that the Claimant was at MMI for the left hip as of August 16, 2010, the date 
assigned by Dr. Hughes.  Dr. Regan assigned a provisional 44% lower extremity 
impairment rating for the left hip injury, including loss of range of motion for a 30% 
impairment, combined, per the AMA Guides, with a 20% impairment rating for the 
diagnosis of total hip arthroplasty (Claimant’s Exhibit 11, p. 159; Respondents’ Exhibit 
G, p. 66).  Dr. Regan found that the Claimant was not at MMI for the left knee but notes 
that the Claimant requires a revision total left knee arthroplasty and the left knee has not 
yet been addressed in treatment.  He also provided a 5% whole person impairment 
rating for the Claimant’s genitourinary impairment due to the incontinence condition.  In 
his conclusion, Dr. Regan again reiterates that the Claimant’s case is not at MMI and 
therefore maintenance care is premature (Claimant’s Exhibit 11, p. 160; Respondents’ 
Exhibit G, p. 67). 

 
 27. Dr. Davis also presented testimony at the hearing.  Dr. Davis confirmed 
that the medical records initially indicated that the cartilage at the Claimant’s left hip was 
okay so the hip socket was left and the hip ball was replaced.  After this first procedure, 
the Claimant continued to report left hip pain and a second revision surgery was 
performed to replace the ball and socket of the hip joint.  Dr. Davis testified that the 
second surgery was related to the work injury.  After this second surgery, Dr. Davis 
noted that the records show that the Claimant reported left knee pain and a total knee 
replacement has been recommended.  Dr. Davis agrees with Dr. Johnson that the left 
knee is not stable and can be made stable through a revision left total knee 
replacement.   
 
 28. However, as to causation, Dr. Davis opined, at the hearing, that the 
deterioration of the Claimant’s posterior cruciate ligament and the bone slippage is due 
to the arthritic process.  In the Claimant’s first 2007 left total knee arthroplasty, the PCL 
was not sacrificed because it was deemed to be adequate.  Now, the PCL is gone, but 
Dr. Davis opines that arthritis is what destroyed it, not any relation to the Claimant’s May 
21, 2009 injury.  Dr. Davis based his testimony in great part upon his review of the 
medical records and his finding that the Claimant did not report left knee pain until April 
of 2010, more than 10 months after her work injury.   
 
 29. With respect to the opinion of Dr. Regan, the DIME physician, Dr. Davis 
testified that he disagreed with Dr. Regan’s finding that the Claimant’s altered gait 
attendant to the left hip fracture caused the current left knee condition.  Dr. Davis also 
testified that he believes that Dr. Regan, as an internal medicine doctor, is outside of his 
area of expertise in rendering a causation opinion on an orthopedic matter and thus, 
discounted Dr. Regan’s opinion going so far as stating that he did not think Dr. Regan 
was qualified to render an opinion on this matter since he is not an orthopedic surgeon.  
With respect to the opinion of Dr. Johnson, and orthopedic surgeon, Dr. Davis testified 
that he disagreed with Dr. Johnson’s statement in a May 6, 2010 written report that the 
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Claimant’s current left knee condition is more consistent with an acute PCL rupture, due 
to her fall as opposed to just attrition over time.  Dr. Davis summarized his testimony by 
stating that Dr. Regan did not make a glaring mistake with his evaluation, but that Dr. 
Davis’ opinion was different.  Further while Dr. Johnson is well-qualified to comment on 
orthopedic matters, Dr. Davis does not think that Dr. Johnson definitively said, one way 
or the other, that the Claimant’s left knee condition was related to her work injury.    

 
 30. At the hearing, Dr. Fall testified that although she is not an orthopedic 
specialist, she is qualified to render causation opinions regarding the Claimant’s left hip 
and left knee.  Dr. Fall testified that she did not opine that Dr. Regan made a mistake 
with respect to the left hip impairment rating that he assigned to the Claimant, although 
her impairment rating differed from Dr. Regan’s.  However, Dr. Fall testified that she did 
not provide a rating for the Claimant’s left knee in her IME report because she opines 
that the current condition is not related to the work injury.  As for the rating provided for 
incontinence symptoms, Dr. Fall opines that Dr. Regan’s inclusion of a rating for 
incontinence is in error.  Dr. Fall opined that there are many more likely causes of the 
Claimant’s incontinence symptoms besides the placement of a catheter and there is 
simply not enough history to relate the incontinence to the work injury.  She testified that 
she felt it is inappropriate to provide an impairment rating for incontinence because the 
etiology of this condition was unknown.   
 
 31. The Claimant testified at the hearing.  Prior to her work injury, the 
Claimant testified credibly that she was very physically active.  At 76 years old, she 
worked 8-hour shifts for Employer.  She routinely took 5K walks and she did all her own 
housework and gardening.  She had no symptoms of incontinence prior to the first hip 
surgery, but since the onset of these symptoms they have never resolved and she must 
wear a pad daily to prevent accidents.  She noticed her left knee symptoms come on 
gradually after her second hip surgery when the pain from her left hip subsided.  Before 
the second surgery, the whole left leg hurt all the way down.  After the pain resolved in 
the hip following the second surgery is when she specifically noticed the knee pain.  The 
Claimant’s testimony regarding her pre-injury physical condition and symptoms 
following her injury was credible and persuasive and is found as fact.   
 
 32. The ALJ finds that the opinions of the DIME physician, and the treating 
physicians Dr. Johnson and Dr. Hughes to be credible and finds that their conclusions 
and opinions are reasonably based upon the evidence presented at the hearing.  The 
opinion of the DIME physician is not ambiguous and he has opined that the Claimant is 
not at MMI for all conditions related to her work injury of May 21, 2009.  He found that 
she was at MMI for her left hip injury, but not for the left knee and the incontinence 
condition.   
 
 33. However, in this case, the ALJ is presented with conflicting medical 
opinions as to whether or not the Claimant is at MMI and whether or not the Claimant’s 
left knee and incontinence condition are related to the work injury and the extent of any 
impairment.  Dr. Fall and Dr. Davis do not contest Dr. Regan’s impairment rating with 
respect to the left hip.  Nor do they contest that the proposed left total knee arthroplasty 
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is reasonable and necessary given the Claimant’s current condition. In fact, Dr. Davis 
defers to Dr. Johnson on this issue.  Rather, the conflicting opinions of Dr. Davis and Dr. 
Fall challenge the DIME physicians causation findings as to the left knee and 
incontinence conditions as they have opined that these conditions are not causally 
related to the work injury and thus, the Claimant is at MMI.  Nevertheless, the conflicting 
medical opinions amount to mere differences of opinion and the ALJ finds that the 
Respondents have failed to produce evidence contradicting the DIME physician which is 
unmistakable and free from serious or substantial doubt showing it highly probable that 
Dr. Regan is in error.    
  
 34. As a result of surgeries arising out of her admitted work injury, the 
Claimant has a twelve-inch long scar that starts at her left thigh and runs up in a curve 
across her left leg and hip area stopping just before her left buttock.  The scar is 
between 1/16 and 1/8 in width along the length of the scar and the width varies.  The 
scar is fairly regular and discolored compared to the surrounding skin.  All of the scar is 
located outside of the bikini line and would be visible if the Claimant were to wear a 
bathing suit when she swims for therapy or recreation.   
 

CONCLUSIONS OF LAW 

Generally 

 The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
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Burden of Proof for Challenging an Opinion  
on MMI Rendered by a DIME Physician 

 
The DIME physician’s findings include his subsequent opinions, as well as his 

initial report. Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 (Colo. App. 
2005).  The finding of a DIME physician concerning a claimant’s MMI status or medical 
impairment rating is binding on the parties unless it is overcome only by clear and 
convincing evidence. C.R.S. §8-42-107(8)(b)(III).  Clear and convincing evidence is that 
which is “highly probable and free from serious or substantial doubt.”  Thus, the party 
challenging the DIME physician's finding must produce evidence contradicting the DIME 
which is unmistakable and free from serious or substantial doubt showing it highly 
probable the DIME physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 
914 P.2d 411 (Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 
1015 (Colo. App. 2002).   

 MMI exists at the point in time when “any medically determinable physical or 
mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-201(11.5), 
C.R.S.  Under the statute, MMI is primarily a medical determination involving diagnosis 
of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Monfort Transportation v. Industrial Claim Appeals Office, 942 P.2d 1358 
(Colo. App. 1997).  A DIME physician’s findings concerning the diagnosis of a medical 
condition, the cause of that condition, and the need for specific treatments or diagnostic 
procedures to evaluate the condition are inherent elements of determining MMI.  Mosley 
v. Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a DIME 
physician’s finding that a party has or has not reached MMI is binding unless overcome 
by clear and convincing evidence.  Whether a party has overcome the Division IME's 
opinion as to MMI is a question of fact for the ALJ as the sole arbiter of conflicting 
medical evidence.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  

 A finding that the claimant needs additional medical treatment (including 
surgery) to improve his condition by reducing pain or improving function is inconsistent 
with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals Office, 62 P.3d 
1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals Office, 794 P.2d 1080 
(Colo. App. 1990); Sotelo v. National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. 
March 2, 2000).  Similarly, a finding that additional diagnostic procedures which offer a 
reasonable prospect for defining the claimant’s condition or suggesting further treatment 
are warranted would be consistent with a finding that a Claimant was not at MMI.  Hatch 
v. John H. Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve the 
condition or the possibility of improvement or deterioration resulting from the passage of 
time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor does the need for 
recommended diagnostic testing solely to assist in the maintenance of a claimant’s 
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condition.  Brownson-Rausin v. Industrial Claim Appeals Office, 131 P.3d 1172 (Colo. 
App. 2005).   

 
 Based upon a credible history from the Claimant, a lack of any prior documented 
complaints of left knee symptoms after she healed from a 2007 left total knee 
replacement, a physical examination, and an extensive review of the Claimant’s medical 
records, Dr. Regan found that the Claimant’s left hip, left knee and incontinence 
conditions were all related to the work injury and that the Claimant is at not MMI for the 
knee and the incontinence conditions, although she has reached MMI with regard to her 
left hip condition.   
 

Upon completion of the records review, Dr. Regan recognized that there was a 
controversy regarding the causality of the Claimant’s left knee condition.  He noted that 
prior to her injury, the Claimant worked for Employer “in a rigorous fashion” and there 
were no limits to her activity at home.  Her 2007 left knee arthroplasty was healed and 
she was “in no way limited by the knee.”  He also noted that the medical records 
showed that after her fall, the Claimant’s entire left upper leg and knee would hurt. 
However, Dr. Regan noted that it was not until after the second surgery, with the left hip 
pain resolving, that the Claimant noticed the left knee as distinctly painful.  Based upon 
the record review, patient history and his physical examination, Dr. Regan found that 
the Claimant currently has a sense of left knee instability and constant left knee pain.  
He also commented on the Claimant’s urgency incontinence condition, noting that she 
has not improved since the catheter was originally removed eight days post operatively 
from the first hip surgery. Yet, she had no previous difficulty with her voiding.   

 
In his analysis of causation, Dr. Regan opined that the left hip is clearly related to 

the fall of May 2009.  He also opined that the Claimant would not need the total knee 
replacement that is currently being recommended if the work exposure had not taken 
place.  He based this, in part, because her total knee arthroplasty was just two years old 
when she developed pain and instability during the spring of 2010.  Dr. Regan 
specifically opined that the left knee condition is work related and a consequence of the 
May 2009 fall and he contends that an altered gait attendant to the left hip fracture and 
surgeries added an undue amount of stress to the left knee and hastened its failure.   
As for the urinary incontinence issue, Dr. Regan found the symptoms to be clearly 
related in a temporal fashion and noted that the mechanism for the onset of the 
condition was supported by the opinions of the urologist Dr. Glass. 

   
Based upon the records review and his physical examination, Dr. Regan 

concluded that the Claimant was at MMI for the left hip as of August 16, 2010, the date 
assigned by Dr. Hughes.  Dr. Regan assigned a provisional 44% lower extremity 
impairment rating for the left hip injury, including loss of range of motion for a 30% 
impairment, combined, per the AMA Guides, with a 20% impairment rating for the 
diagnosis of total hip arthroplasty.   He noted a lower extremity rating was premature 
since it did not include the left knee.  While other doctors providing reports and testifying 
may have differing opinions as to the provisional rating provided for the hip, none stated 
that Dr. Regan’s DIME opinions as to the left hip condition were in error.  While 
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evaluating and treating the Claimant, Dr. Johnson opined that the Claimant’s left 
hemiarthroplasty had failed and recommended conversion to a total hip arthroplasty and 
excision of heterotopic ossification.  Dr. Davis concurred that the proposed revision 
arthroplasty was appropriate and related to the work injury.   

 
  In his DIME report, Dr. Regan found that the Claimant was not at MMI for the left 
knee and notes that the Claimant requires a revision total left knee arthroplasty and the 
left knee has not yet been addressed in treatment.  Dr. Johnson reported that “it is 
difficult to say whether this is due to her fall or if this is just attrition over time.  Normally, 
a PCL failure, if it does occur, does not occur until 8-10 years after surgery so it is 
unusual to have this happen within 2 years of her initial knee replacement.”  Dr. 
Johnson ultimately appeared to conclude that the Claimant’s left knee condition would 
be more consistent with an acute PCL rupture, due to the fall, as opposed to arthritic 
changes over time.  He finally opined that there were no treatment options other than 
revision knee replacement.  Dr. Davis agrees with Dr. Johnson that the left knee is not 
stable and can be made stable through a revision left total knee replacement.  However, 
with respect to the opinion of Dr. Regan, the DIME physician, Dr. Davis testified that he 
disagreed with Dr. Regan’s finding that the Claimant’s altered gait attendant to the left 
hip fracture caused the current left knee condition.  Dr. Davis also testified that he 
believes that Dr. Regan was not qualified to render an opinion on this matter since he is 
not an orthopedic surgeon.  With respect to the opinion of Dr. Johnson, who is an 
orthopedic surgeon, Dr. Davis testified that he disagreed with Dr. Johnson’s statement 
in that the Claimant’s current left knee condition is more consistent with an acute PCL 
rupture, due to her fall as opposed to just attrition over time.  Dr. Davis did state that he 
did not believe that Dr. Regan made a glaring mistake with his evaluation, but that Dr. 
Davis’ opinion was different.  Further while Dr. Davis found Dr. Johnson well-qualified to 
comment on orthopedic matters, Dr. Davis does not think that Dr. Johnson definitively 
said, one way or the other, that the Claimant’s left knee condition was related to her 
work injury.   Dr. Fall testified that she did not provide a rating for the Claimant’s left 
knee in her IME report because she opines that the current condition is not related to 
the work injury.  Although she is not an orthopedic specialist, Dr. Fall testified that she is 
qualified to provide this opinion.   

 
Dr. Regan also provided a 5% whole person impairment rating for the Claimant’s 

genitourinary impairment due to the incontinence condition.  Dr. Fall opined that Dr. 
Regan’s inclusion of a rating for incontinence is in error.  Dr. Fall testified that there are 
many more likely causes of the Claimant’s incontinence symptoms besides the 
placement of a catheter and there is simply not enough history to relate the 
incontinence to the work injury.  She testified that she felt it is inappropriate to provide 
an impairment rating for incontinence because the etiology of this condition was 
unknown.   
 
The ALJ finds that the opinions of the DIME physician, and the treating physicians Dr. 
Johnson and Dr. Hughes to be credible and finds that their conclusions and opinions 
are reasonably based upon the evidence presented at the hearing.  The opinion of the 
DIME physician is not ambiguous and he has opined that the Claimant is not at MMI for 
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all conditions related to her work injury of May 21, 2009.  He found that she was at MMI 
for her left hip injury and the incontinence condition, but not for the left knee condition.   
 
 In this case, there are conflicting medical opinions as to whether or not the 
Claimant is at MMI and whether or not the Claimant’s left knee and incontinence 
condition are related to the work injury and the extent of any impairment.  Dr. Fall and 
Dr. Davis do not contest Dr. Regan’s impairment rating with respect to the left hip.  Nor 
do they contest that the proposed left total knee arthroplasty is reasonable and 
necessary given the Claimant’s current condition. In fact, Dr. Davis defers to Dr. 
Johnson on this issue.  Rather, the opinions of Dr. Davis and Dr. Fall challenge the 
DIME physicians causation findings as to the left knee and incontinence conditions as 
they have opined that these conditions are not causally related to the work injury and 
thus, the Claimant is at MMI.   
 
 Dr. Regan provided a sound basis for his findings as to the relation of the left 
knee condition to the work injury, referring to Dr. Johnson’s statements and relying upon 
the medical history and records and the Claimant’s credible statements regarding the 
onset and nature of her left knee pain.  As for the incontinence issue, Dr. Regan relied 
upon the statements of Dr. Glass an urologist regarding the most likely cause of the 
condition and on the timing of the onset of the condition as well as the Claimant’s 
credible history.  The conflicting medical opinions in this case amount to differences of 
opinion and the ALJ finds that the Respondents have failed to produce evidence 
contradicting the DIME physician which is unmistakable and free from serious or 
substantial doubt showing it highly probable that Dr. Regan is in error.    
  

Based upon the foregoing, the Respondents have failed to meet their burden of 
establishing that Dr. Regan is in error as to his determination that the Claimant was not 
at MMI.  Dr. Regan’s determination that the Claimant is not at MMI for all conditions 
related to the May 21, 2009 work injury has not been overcome by clear and convincing 
evidence.  Therefore, the Respondents’ application to overcome the DIME opinion is 
denied and dismissed.   

Medical Benefits–Reasonably Necessary and Causally Related 
 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  However, the 
right to workers' compensation benefits, including medical benefits, arises only when an 
injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. § 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 
12 P.3d 844, 846 (Colo.App.2000).  The evidence must establish the causal connection 
with reasonable probability, but it need not establish it with reasonable medical 
certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 
P.2d 106 (Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 
210, 236 P.2d 2993.  Medical evidence is not required to establish causation and lay 
testimony alone, if credited, may constitute substantial evidence to support an ALJ’s 
determination regarding causation.  Industrial Commission of Colorado v. Jones, 688 
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P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial Commission of Colorado, 717 P.2d 
1000 (Colo. App. 1986).   

  
Whether a compensable injury has been sustained is a question of fact to be 

determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 (Colo. 
App. Div. 5 2009).  The weight and credibility to be assigned expert testimony on the 
issue of causation is a matter within the discretion of the ALJ. Cordova v. Industrial 
Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert testimony is 
subject to conflicting interpretations, the ALJ may resolve the conflict by crediting part or 
none of the testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 
Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 (ICAO May 15, 
2007).   

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

 The Claimant has established by a preponderance of the evidence that the only 
reasonable treatment option for her left knee condition is the revision total knee 
arthroplasty recommended by Dr. Johnson.  Because the left knee instability is found to 
be related to the Claimant’s work injury, the Respondents are liable for medical 
treatment reasonably necessary to treat the left knee condition.  Dr. Davis deferred to 
Dr. Johnson in this matter since Dr. Johnson, as the treating physician, would have 
greater insight into the point of instability that the Claimant’s knee has reached.  The 
medical records of Dr. Hughes and Dr. Johnson document that the Claimant’s knee 
condition has reached the point where her work activities and activities of daily living are 
significantly impacted by the instability of her left knee.  The Claimant herself testified 
that she would like to proceed with the revision total left knee arthroplasty.   
  

Disfigurement Award 

 Pursuant to C.R.S. §8-42-108, if the Claimant is “seriously, permanently 
disfigured about the head, face, or parts of the body normally exposed to public view, in 
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addition to all other compensation benefits…the director may allow compensation not to 
exceed four thousand dollars to the employee who suffers such disfigurement.”  The 
area normally exposed to public view has been interpreted to include all areas of the 
body that would be apparent in swimming attire.  Twilight Jones Lounge v. Showers, 
732 P.2d 1230 (Colo. App. 1986).  The ability to conceal a disfigurement, by means of 
clothing or a prosthetic or artificial device does not defeat an entitlement to benefits for 
the disfigurement.  Arkin v. Industrial Commission, (145 Colo. 463, 358 P.2d 879 
(1961).   

 As a result of surgeries arising out of her admitted work injury, the Claimant has 
a twelve-inch long scar that starts at her left thigh and runs up in a curve across her left 
leg and hip area stopping just before her left buttock.  The scar is between 1/16 and 1/8 
in width along the length of the scar and the width varies.  The scar is fairly regular and 
discolored compared to the surrounding skin.  All of the scar is located outside of the 
bikini line and would be visible if the Claimant were to wear a bathing suit when she 
swims for therapy or recreation.   

 
Thus, the Claimant has sustained a serious permanent disfigurement to an area 

of her body normally exposed to public view, which entitles the Claimant to additional 
compensation.  Accordingly, in the discretion of the ALJ, it is determined that Insurer 
shall pay the Claimant $3,600.00 for that disfigurement in addition to any other 
compensation due to the Claimant.   

 
ORDER 

 It is therefore ordered that: 

 1. The Claimant is not at MMI for all conditions related to her May 21, 2009 
work injury.  The Claimant suffered compensable injuries to her left hip and left knee as 
a result of the May 21, 2009, in addition to a resulting bladder incontinence condition 
and the Claimant has not yet reached maximum medical improvement for all of the 
consequences of the admitted work related injury.  Dr. Regan’s opinion regarding 
maximum medical improvement is binding.  The Claimant is in need of further treatment 
to her left knee to attain maximum medical improvement from the May 21, 2009 work 
related injury.   
 

2. The Respondents’ application to overcome the DIME opinion of Dr. James 
R. Regan is denied and dismissed. 

 3. The Respondents shall provide the Claimant with medical treatment in 
accordance with Dr. Regan’s March 16, 2011 Division independent medical examination 
report and per the recommendations of the Claimant’s authorized treating physicians 
Dr. John Hughes and Dr. Derek Johnson, or their authorized referrals.   
 
 4. The total left knee arthroplasty recommended by Dr. Johnson is 
reasonable and necessary to treat the Claimant’s work related conditions.  Respondent 
is liable for any and all costs associated from this procedure and for any and all costs 
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associated with any and all reasonable and necessary future treatment provided by any 
authorized treating physician, or a valid referral therefrom, per the Act.   
 
 5. Respondents shall pay the Claimant interest at the statutory rate of eight 
percent (8%) per annum on all amounts due and not paid when due.  
 

6. The Claimant has sustained a serious permanent disfigurement to an area 
of her body normally exposed to public view, which entitles the Claimant to additional 
compensation in the amount of $3,600.00.   

 
7. All matters not determined herein are reserved for future determination.  

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 1, 2012 

 
Kimberly  A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-674-756-04 

ISSUES 

 Respondent filed an Application for Hearing and Notice to set on May 23, 2012.  
The issues for determination are: 

1. Is medical maintenance treatment prescribed by Dr. Kim reasonable and 
necessary to relieve Claimant from the effects of the work injury and to maintain her 
status at maximum medical improvement? 
 
2. Is Claimant’s psychological condition related to the work injury?   
 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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FINDINGS OF FACT 

 
 1. On January 1, 2006, Claimant injured her back and ribs when trying to 
hold back a door against a wind gust.    
 
 2. On February 14, 2007, David Casper, M.D., performed surgery  on 
Claimant.  The surgery consisted of a left transforaminal endoscopic discectomy with 
annuloplasty at L2-3, L4-5, and L5-S1.   
 
 3. Dr. Casper placed Claimant at maximum medical improvement on May 3, 
2007. David Yamamoto, M.D., placed Claimant at  maximum medical improvement on 
May 31, 2007.  He rated Claimant with a 30% whole person impairment.   
 
 4. August 14, 2007, Claimant started to treat with Donald Kim, M.D., in 
Oklahoma.  
 
 5. On June 5, 2008, Kevin Reilly, Psy.D., performed an evaluation of 
Claimant’s psychological status.  The MMPI test was not valid and strongly suggested 
emotional or secondary gain factors.  Somatic behavior was supported by Claimant’s 
report that all previous treatment made her pain worse, not better.  Claimant’s report of 
pain is not matched by pain behaviors. Claimant reported she can only sit for 30 
minutes but then sat over an hour to complete the interview and testing.  Her pain 
management strategies are all passive, utilizing medications and lying down.  Claimant 
denied depression or anxiety. However, her mediations include an antidepressant and 
an atypical antipsychotic. Dr. Reilly diagnosed Pain Disorder Associated with 
Psychological Factors and a General Medical Condition Chronic.  Dr. Reilly reported 
that Claimant’s treatment in Oklahoma appeared to enable Claimant’s chronic pain 
syndrome rather than address it.  He recommended a behaviorally oriented chronic pain 
program or referral to a pain psychologist and biofeedback therapist.  (Exhibit B). 
 
 6. On June 3, 2008, Elizabeth Bisgard, M.D., reviewed medical reports and 
performed an independent medical examination of Claimant.  Dr. Bisgard diagnosed 
multilevel degenerative disk disease, underlying anxiety with a possible personality 
disorder, and non-physiologic findings.  Dr. Bisgard, “strongly recommend[ed] against 
the use of narcotics and long acting narcotics. They appear to have no effect in 
managing her pain or increasing her function.” Also, in her opinion, Dr. Kim’s 
prescription of Risperdal is not for the work injury.  She recommends a psychiatrist 
address the underlying, non-work related, psychiatric issues.  Dr. Bisgard reviewed Dr. 
Yamamoto’s report and disagreed with his conclusions.  (Exhibit D).   
 
 7. On November 12, 2009 and December 8, 2009, Dr. Bisgard prepared 
follow up reports.  She noted that The Medical Treatment Guidelines, Rule 17 Section 1 
under chronic pain support her opinion that “’The medications (narcotics) should be 
clearly linked to improvement of function, not just pain control.’  Clearly, this is not the 
case in [Claimant]’s situation, as she has had no functional gain.  In fact, she continues 
to deteriorate.  The Guidelines also address specific objectives for the long-term use of 
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narcotics, including return to work. Treatment guidelines have also not been 
implemented in this case, as she has not completed any cognitive behavioral therapy or 
pain self-management techniques as outlined in the Guidelines.”   (Exhibits E, F). 
 
 8. On December 24, 2009, Dr. Reilly reported his recommendation for a 
chronic pain treatment approach was consistent with the Chronic Pain Disorder & Low 
Back Pain Medical Treatment Guidelines.  Dr. Reilly reviewed Dr. Kim’s October 30, 
2009 medical report and Dr. Bisgard’s December 8, 2009 medical report and opined 
that “Dr. Kim demonstrates a lack of awareness (or complete rejection) of the 
biopsychosocial model of chronic pain treatment.  In my opinion, Dr. Kim’s treatment 
plan and recommendations will result in increasing reliance/dependence on narcotic 
analgesia with concomitant decreasing functional patient activities.  Dr. Kim’s treatment 
plan, and approach to chronic pain, appears to be completely contradictory to 
comprehensive pain management treatment philosophies and the current Colorado 
Division of Labor’s Chronic Pain Disorder & Low Back Pain Medical Treatment 
Guidelines.  (Exhibit C) (Emphasis in the original.)   
 
 9. On April 18, 2011, Deborah Saint–Phard, M.D., a member of the 
University of Colorado School of Medicine Department of Physical Medicine and 
Rehabilitation and Board Certified in physical medicine and rehabilitation, 
electrodiagnostic medicine, pain medicine, and sports medicine, performed a thorough 
medical record review.  Dr. Saint-Phard noted that Claimant did not respond positively 
to conservative care including physical therapy, steroid injections, or discectomy, and 
that since she has become dependent on chronic narcotics.  Medications prescribed at 
the time of Dr. Saint-Phard’s review included Lexapro, Risperdal, Celebrex, 
Promethazine, Carisoprodol, Meperitab, Opana, Lundesta, and Nexium.  Dr. Saint-
Phard opined that Dr. Kim’s prescriptions of medications are excessive especially since 
they have not impacted Claimant’s pain nor have they impacted her function.  “In my 
medical opinion this is a gross overuse of all of these medications which are only 
sustaining a well-documented somatization disorder as documented by Dr. Reilly, 
licensed clinical psychologist, and consistent with chronic pain syndrome as noted by 
her systematic worsening of pain complaints and behaviors despite all appropriate 
treatment and management options and progressive loss of function that is not 
physiologic.”  As a result, Claimant’s current medical maintenance treatment is “not at 
all an appropriate regimen for diskogenic low back pain with no definitive evidence of 
neurological deficit that is non-physiologic.”  Dr. Saint-Phard recommends weaning 
Claimant from the narcotic medications (possibly in an inpatient setting) and then 
involve her in a chronic pain behavioral management program to learn to cope with and 
manage pain and how to be functional.  The only medication that might be indicated and 
used as needed would be Celebrex once she weans from the narcotics.  Dr. Saint-
Phard pointed out that Claimant presented with insomnia and anxiety and depression 
prior to the work injury and medicines for those conditions should not be part of the work 
related maintenance program.  (Exhibit A). 
 
 10. August 22, 2011, Dr. Kim prepared a report and reiterated his position that 
Claimant is well managed.  Dr. Kim refused to respond to requests that he address Dr. 
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Saint-Phard’s recommendation that Claimant would benefit from a detoxification 
program and referred to chronic pain behavior management program.  (Exhibit G).   
 
 11. As of June 4, 2012, Dr. Kim continued to treat Claimant and prescribe 
Advair, Demerol, Opana, Soma, Risperdal, Lyrica, Nexium, Lexapro, and Celebrex.  
(Exhibit H).  Blood tests were positive for Opiate and Oxycodone.  (Exhibit I).  
Medications were most recently filled August, 2012, and included Celebrex, Nexium, 
Risperidone, Escitaloprama, Promethazine, Meperi, Carisoprodol, Lyrica, and Opana.  
(Exhibit J).   
 

CONCLUSIONS OF LAW 
 
 The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

 
A Workers' Compensation case is decided on its merits.  Section 8-43-201.  The 

ALJ's factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence contrary 
to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

 
 Maintenance medical treatment is allowed to relieve Claimant from the effects of 
the work injury and to maintain her status at maximum medical improvement. See 
C.R.S. §8-42-101; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  
Respondents retain their right, however, to challenge future recommendations for 
medical maintenance care on the grounds that the care is not reasonable, not 
necessary and/or not related to the work injury.  See Grover v. Industrial Commission, 
supra.    
 
 Respondent is only liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  C.R.S. §8-42-101; Pickett v. 
Colorado State Hospital, 513 P.2d 228 (Colo. App. 1973); Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988). 
 
 Claimant has not proven by a preponderance of the evidence that her ongoing 
medication use as prescribed by Dr. Kim is reasonably needed. It is more likely than not 
that his continued medication is harmful. The only treatment that is reasonable and 
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necessary and related to the claim at this time is for Claimant to participate in a 
detoxification or weaning program designed to take her off the medications that she is 
currently on.  Upon detoxification, a chronic pain behavioral management program to 
learn to cope with and manage pain and how to be functional may be reasonable.  The 
only medication that may be indicated and used as needed would be Celebrex once she 
weans from the narcotics.  Claimant presented with insomnia and anxiety and 
depression prior to the work injury.  Claimant’s work related component to those 
conditions, if any, resolved and ongoing medicines for those conditions are not part of 
the work related maintenance program.  Claimant has not proven by a preponderance 
of the evidence that passive modalities, including physical therapy and massage 
therapy, are reasonable and necessary. 
 

ORDER 
 

1. The only treatment that is reasonable and necessary at this time for 
Claimant’s work-related injury is a detox program to wean Claimant off the drugs that 
have been prescribed to her by Dr. Kim. 

2. If Claimant chooses not to attend a detox program, then Respondent is  
no longer obligated to provide the drugs that have been prescribed to her by Dr. Kim. 

3. It is not reasonable or necessary for Claimant to receive passive 
modalities as a result of this injury.  

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 1, 2012 

Bruce C Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-770-851-01 
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ISSUES 

 The issues determined herein are medical benefits after maximum medical 
improvement (“MMI”). 

FINDINGS OF FACT 

1. On August 9, 2007, claimant suffered an admitted work injury when she 
tripped and fell while working for the employer.  Claimant was 62 years old at the time of 
her injury. 

2. On August 9, 2007, Dr. Lopez examined claimant and diagnosed a 
contusion of the right knee, right shoulder, and right hip.  He prescribed Lortab and 
Piroxicam. 

3. On August 13, 2007, Dr. Lopez noted that claimant was improved.  On 
August 27, 2007, claimant reported continuing hip and low back pain.  On September 
10, 2007, Dr. Lopez obtained x-rays of the lumbosacral spine, which showed mild 
degenerative changes.  Dr. Lopez referred claimant to Dr. Isser-Sax. 

4. On October 24, 2007, Dr. Isser-Sax examined claimant and diagnosed 
sacroiliitis and lumbar radiculopathy.  She prescribed Neurontin and referred claimant 
for a magnetic resonance image (“MRI”).  The November 1, 2007, MRI showed 
spondylolisthesis of L4 on L5 and L4-5 canal and right foraminal stenosis, bilateral 
foraminal stenosis at L5-S1, and degenerative disc disease from T12 to L4 without 
nerve root impingement. 

5. On November 2, 2007, Dr. Isser-Sax continued to diagnose sacroiliitis and 
lumbar radiculopathy and she increased the dosage of Neurontin. 

6. On November 12, 2007, Dr. Isser-Sax administered an epidural steroid 
injection (“ESI”) at L5 on the left side.  On January 7, 2008, she administered a bilateral 
L5 ESI, which resulted in improvement of claimant’s symptoms.  On February 22, 2008, 
Dr. Isser-Sax repeated bilateral ESIs and also administered a right sacroiliac (“SI”) joint 
injection, which resulted in immediate decrease in pain.  On March 10, 2008, Dr. Isser-
Sax injected the left SI joint, which resulted in decreased pain. 

7. On May 8, 2008, Dr. Isser-Sax reexamined claimant, who reported that 
she had been improved until she recently worked on her house and felt bilateral buttock 
pain.  Dr. Isser-Sax injected the trochanteric bursa.  On May 12, 2008, Dr. Isser-Sax 
administered bilateral SI joint injections. 

8. On July 8, 2008, claimant underwent a functional capacity evaluation, 
which recommended treatment for a right SI dysfunction and also recommended that 
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claimant have more active exercise. 

9. On July 15, 2008, Dr. Isser-Sax concluded that claimant was at MMI.  She 
recommended post-MMI medical treatment with bilateral SI joint injections for up to 
three times per year for three to five years. 

10. On July 16, 2008, Dr. Lopez reexamined claimant and diagnosed 
aggravation of lumbar spondylosis, which caused radicular symptoms that had resolved.  
He diagnosed ongoing myofascial low back pain and SI joint pain.  Dr. Lopez 
determined that claimant was at MMI with permanent impairment.  He recommended 
continuing medical treatment with medications, physical therapy, and SI injections up to 
two times per year for two to three years. 

11. On August 25, 2008, respondents filed a final admission of liability for 
permanent disability benefits and for post-MMI medical benefits pursuant to the 
recommendations of Dr. Lopez. 

12. On August 11, 2008, Dr. Isser-Sax administered bilateral SI injections. 

13. On January 12, 2009, claimant returned to Dr. Isser-Sax and reported that 
she had obtained significant relief of symptoms until she bent over to pick up hangers. 

14. On March 26, 2009, Dr. Isser-Sax recommended trial of a TNS unit.  On 
May 7, 2009, Dr. Isser-Sax administered an injection of the trochanteric bursa, which 
produced no symptom relief.  On June 24, 2009, Dr. Isser-Sax recommended physical 
therapy. 

15. On November 19, 2009, Dr. Wallach began to provide treatment for 
claimant.  He diagnosed bilateral SI joint dysfunction and spondylosis with central canal 
and foraminal stenosis at L4-5. 

16. On December 1, 2009, Dr. Wallach administered bilateral SI joint 
injections.  Claimant reported that the right SI injection provided relief of symptoms, but 
the left injection did not.  Dr. Wallach at that time questioned whether claimant’s 
symptoms were due to her SI joint or to spinal stenosis. 

17. A January 25, 2010, MRI showed increased central canal stenosis at L4-5 
and foraminal stenosis at L4-5 and L5-S1. 

18. On February 2, 2010, Dr. Wallach administered facet joint blocks on the 
left side from L4 to S1, left L3-4 medial branch blocks, and L5 dorsal Ramus blocks.  On 
February 8, 2010, Dr. Wallach repeated the blocks.  On February 22, 2010, Dr. Wallach 
performed radiofrequency ablation of the left medial branch nerves.  On March 25, 
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2010, claimant reported that she was 80-85% improved on the left side. 

19. On August 2, 2010, claimant returned to Dr. Lopez to report increased 
pain.  Dr. Lopez diagnosed exacerbation of her low back pain and left SI joint sprain.   

20. On September 9, 2010, Dr. Wallach reexamined claimant, who reported 
that her SI joint pain returned after she bent over to work.   

21. On October 4, 2010, Dr. Wallach administered bilateral SI joint injections, 
which decreased claimant’s pain. 

22. On January 24, 2011, Dr. Wallach administered right L4 to S1 medial 
branch blocks.  The next day, he performed bilateral radiofrequency ablation of the 
medial branch nerves, which produced no improvement in claimant’s symptoms.  Dr. 
Wallach concluded that claimant’s symptoms were consistent with stenosis rather than 
the SI joint. 

23. On March 7, 2011, Dr. Wallach administered an ESI at L5-S1  On April 18, 
2011, a repeat MRI showed diffuse spondylosis and facet arthropathy with unchanged 
mild to moderate central canal stenosis at L4-5, new mild central canal stenosis at L1-2 
and L2-3, mild central canal stenosis at T11-12 due to a small disc extrusion, 
moderately severe right L4-5 and left L5-S1 neural foraminal stenosis with abutment of 
the respective L4 and L5 nerve roots, moderate right neural foraminal stenosis at L5-S1 
with additional mild neural foraminal stenosis at left L2-3 and left L3-4. 

24. On May 2, 2011, Dr. Wallach administered bilateral SI joint injections.  He 
then recommended surgical evaluation by Dr. Orndorff. 

25. On June 13, 2011, Dr. Lopez reexamined claimant and diagnosed 
spondylosis and low back pain.  He recommended continued physical therapy and 
neurontin and a surgical consultation. 

26. On June 13, 2011, Dr. Cebrian performed a medical record review for 
respondents.  Dr. Cebrian summarized the history of claimant’s treatment.  The trier-of-
fact has relied upon that summary because many of the original physician records have 
not been submitted as record evidence.  Dr. Cebrian concluded that claimant did not 
need additional medical treatment due to her admitted 2007 work injury. 

27. On August 15, 2011, Dr. Lopez continued claimant’s prescriptions for 
Lortab and gabapentin.  Claimant also continued physical therapy.  On October 5, 2011, 
Rivergate Physical Therapy noted that the therapy helped with muscle tension and 
guarding and recommended continued therapy. 
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28. On October 24, 2011, Dr. Lopez reexamined claimant and diagnosed 
spondylosis, spondylolisthesis, and low back pain.   

29. On November 17, 2011, the physical therapist noted that claimant’s 
continued pain was from her spondylolisthesis.  On November 21, 2011, Dr. Lopez 
continued claimant’s physical therapy for eight more weeks.  On December 20, 2011, 
Dr. Lopez reexamined claimant and noted that she had chronic spondylosis and 
spondylolisthesis, but physical therapy helped her.  Dr. Lopez prescribed two different 
doses of gabapentin for morning and evening and continued physical therapy as 
maintenance treatment. 

30. On January 20, 2012, the physical therapist described claimant with a 
pattern of improving until she moves wrong and suffers increased symptoms.  The 
therapist noted that claimant needed treatment for her underlying spondylolisthesis. 

31. On March 26, 2012, Dr. Lopez reexamined claimant and noted that her 
chronic low back pain, spondylosis, and spondylolisthesis was relatively stable with 
exacerbations and remissions depending on activity.  He prescribed continuing 
medications and physical therapy. 

32. On May 21, 2012, Dr. Lopez prescribed physical therapy, gabapentin, and 
Narco. 

33. On an unknown date, Dr. Orndorff apparently recommended surgery to 
correct claimant’s spondylolisthesis, but the respondents refused approval.  Claimant 
explained that she needed physical therapy and medications just to function, especially 
after the surgery was denied.  She explained that she could dance, go for long walks, 
and be on her feet cashiering for eight hours per day before her injury, but was no 
longer able to do any of those activities. 

34. Dr. Cebrian testified at hearing consistently with his report.  He explained 
that claimant’s current condition is a result of her lumbar spinal stenosis that has 
developed in the last few years.  He explained that the central canal and foraminal 
stenosis can be due to ligament thickening, facet joint overgrowth, disc degeneration 
and bulging, spondylosis, and spondylolisthesis, but none of these conditions in 
claimant’s case were due to the admitted 2007 work injury.  He noted that claimant’s 
initial problem with the SI joints was not related to the stenosis and that the symptoms 
from stenosis became predominant in 2010.  He noted that the January 25, 2010, MRI 
showed increased stenosis compared to one two years earlier.  Dr. Cebrian concluded 
that physical therapy was not related to the work injury and was not reasonably 
necessary pursuant to the Medical Treatment Guidelines developed by the Division of 
Workers’ Compensation.  Dr. Cebrian noted that claimant had received 284 therapy 
sessions over five years without documentation of functional improvement and transition 
to home exercise.  Dr. Cebrian explained that Lortab was a narcotic that not reasonably 
necessary for the work injury, although it may be appropriate for stenosis.  Dr. Cebrian 
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explained, however, that claimant would need medical treatment to “wean” her off the 
narcotic over approximately six weeks.  Dr. Cebrian explained that the work injury did 
not cause, aggravate, or accelerate claimant’s underlying stenosis, which was basically 
just a genetic process. 

35. Respondents have failed to prove by a preponderance of the evidence 
that all post-MMI medical benefits should be terminated.  Even if respondents prevailed 
on the determination that the prescription medications are no longer reasonably 
necessary to cure or relieve the effects of the work injury, some continuing medical 
treatment to “wean” the patient off the prescription medications is reasonably 
necessary.  Claimant might choose to have her health insurer continue to provide the 
medications, or she might choose to self-pay for the medications.  In that event, no 
further period of time would be necessary to titrate the doses in order to remove the 
medications in a responsible manner.   

36. As found, however, the preponderance of the evidence does not 
demonstrate that either the continuing physical therapy or the prescription medications 
are necessary to cure or relieve the effects of the admitted work injury.  The opinions of 
Dr. Cebrian are persuasive.  Claimant’s current condition is due to her underlying 
stenosis, which was not caused, aggravated, or accelerated by the work injury.  The 
nature of claimant’s symptoms changed over time.  The initial symptoms had myofascial 
and SI joint origins, as noted by Dr. Lopez and Dr. Isser-Sax at the time of MMI.  Dr. 
Wallach noted even in December 2009 that claimant’s symptoms might be due to her 
spinal stenosis rather than her SI joint.  The physical therapist, although continuing to 
provide therapy upon referral from the physician, noted that claimant really needed 
treatment for her underlying spondylolisthesis.  Claimant received no permanent benefit 
from physical therapy and the providers failed to document functional improvement.  
Indeed, claimant’s overall condition has deteriorated over time, consistent with 
progression of her underlying stenotic changes.  Dr. Cebrian noted that narcotic pain 
medication might be helpful in treating claimant’s stenosis, but it was not related to her 
workers’ compensation injury.  Consequently, no more physical therapy is reasonably 
necessary to cure or relieve the effects of the work injury.  Additional prescriptions of 
gabapentin (Neurontin) and Lortab are no longer reasonably necessary to cure or 
relieve the effects of the work injury, except for any short-term titration process to 
remove the medications. 
 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury, including treatment by 
authorized providers after MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  In Milco Construction v. Cowan, 860 P.2d 539 
(Colo. App. 1992), the Court of Appeals established a two-step procedure for awarding 
ongoing medical benefits under Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
1988).  The court stated that an ALJ must first determine whether there is substantial 



 27 

evidence in the record to show the reasonable necessity for future medical treatment. If 
the claimant reaches this threshold, the court stated that the ALJ should enter "a 
general order, similar to that described in Grover."  Respondents then remain free to 
contest the reasonable necessity of any future treatment.  In this claim, respondents 
admitted liability for post-MMI medical care.  Pursuant to section 8-43-201, C.R.S., the 
party seeking to modify an issue determined by a final admission of liability bears the 
burden of proof for any such modification.  Consequently, to the extent that respondents 
seek to terminate all post-MMI medical benefits, respondents have the burden of proof.  
As found, respondents have failed to prove by a preponderance of the evidence that all 
post-MMI medical benefits should be terminated.  Even if respondents prevailed on the 
determination that the prescription medications are no longer reasonably necessary to 
cure or relieve the effects of the work injury, some continuing medical treatment to 
“wean” the patient off the prescription medications is reasonably necessary.  Claimant 
might choose to have her health insurer continue to provide the medications, or she 
might choose to self-pay for the medications.  In that event, no further period of time 
would be necessary to titrate the doses in order to remove the medications in a 
responsible manner.  As found, however, the preponderance of the evidence does not 
demonstrate that either the continuing physical therapy or the prescription medications 
are necessary to cure or relieve the effects of the admitted work injury. 
 

ORDER 

 It is therefore ordered that: 

1. Respondents’ request to terminate all liability for medical benefits is 
denied. 

2. Claimant’s claim for continued physical therapy after the date of this order 
is denied and dismissed. 

3. Claimant’s claim for continued prescriptions for gabapentin and Lortab is 
denied and dismissed. 

4. Respondents shall pay for the medical treatment to wean claimant off the 
prescription medications, if claimant elects to stop taking the medications rather than to 
seek to have the medications provided by her health insurer or self-payment. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
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amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 2, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-677-02 

ISSUES 

The issue determined herein is compensability.  The parties stipulated to medical 
benefits, temporary total disability (“TTD”) benefits, and an average weekly wage of 
$276.03. 

 

FINDINGS OF FACT 

1. In August 2011, claimant began work as a bus monitor for the employer.  
She worked on a bus for special education students.  The bus driver was Ms.  *A.  
Claimant’s sister,  *B, also worked as a bus monitor on the same bus. 

2. On Friday, October 14, 2011, the bus driven by Ms.  *A left the bus garage 
at about 2:30 p.m. to pick up students at a school and transport them home.  At 
approximately 2:45 p.m., the bus was westbound on Platte and approached the 
intersection with Circle to turn right.  The right turn lane from Platte onto Circle involved 
a sharp right turn.  The bus was in the right lane.  The bus stopped and then started 
slowly forward to make the right turn.  Ms.  *A made a slight turn to the left to make the 
right turn easier.  A waste disposal truck in the middle lane proceeded through the 
intersection at a high rate of speed and struck the driver side mirrors on the bus. 

3. Claimant was seated in the first passenger seat directly behind the driver.   
*B was seated across the aisle in the first passenger seat.  The impact of the truck on 
the bus mirror did not cause any noticeable impact inside the bus, but the impact made 
a very loud noise and sprayed some fine glass particles into the open driver side 
window.  Claimant immediately reached up with both hands to grab the top of the 
partition behind the driver’s seat and ducked down to her right side.  The top of the 
partition was above shoulder height, but was not over head height.  Claimant continued 
to hold onto the top of the partition.  Ms.  *A quickly braked the bus after the impact and 
then resumed her right turn.  She then again quickly braked the bus.  Ms.  *A continued 
to the north on Circle for a couple of blocks and then again quickly braked the bus.   
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4. Claimant did not feel immediate pain, but was scared by the accident.  
Soon thereafter, she began to suffer a headache.   

5. Ms.  *A contacted the employer, who directed her to drive to the school 
and wait for another bus to be delivered to that location for transport of the students.  At 
the school, claimant and  *B reassured the students that everything would be okay.  Ms.  
*A admitted that claimant and  *B both complained of headaches at that time.   

6. After delivering the students home, the bus returned to the garage about 
5:20 to 5:30 p.m.  Mr.  *C waited for the bus and asked if everyone was okay.  Claimant 
reported a headache, but admitted that she did not yet have any shoulder pain. 

7. On October 14, 2011, Ms.  *A completed a written accident report.  She 
stated that she was “getting ready to make a right turn” when the bus mirror was hit.  
She reported that she saw the truck “going through the light.” 

8. On the night of October 14, 2011, claimant complained to  *B about 
headache, neck pain, and right shoulder pain.  Upon  *B’s advice, claimant left a voice 
mail message on the bus garage phone to the effect that she had been injured.  Neither 
Mr.  *C nor Mr.  *D found any such voice mail message. 

9. Claimant returned to work on Monday, October 17, 2011, and reported to 
her supervisor, Mr.  *D, that she suffered a headache.  On the evening of October 17, 
claimant had flooding in her residence.  Her two sons moved her bedroom furniture out 
of her basement bedroom, but left the bed in place.  On Tuesday, October 18, 2011, 
claimant returned to work and was informed that she had been transferred to the route 
of another driver, Ms.  *F.  Claimant worked that morning and then did not return to work 
for the afternoon shift.  Her sons then moved her bed out of her bedroom due to the 
flooding.  One of her sons confirmed at hearing that he and the other son had moved 
the furniture and claimant did not move any furniture. 

10. Claimant informed the employer that she was going to seek medical 
treatment at an emergency room.  The employer did not refer claimant to an authorized 
provider.  At 9:21 a.m. on October 19, 2011, claimant sought medical treatment at St. 
Francis Medical Center.  Claimant reported a history of the motor vehicle accident the 
previous week.  Claimant reported to the triage person that she suffered headache, right 
neck, and shoulder pain as a result of the motor vehicle accident.  A computed 
tomography (“CT”) scan of the neck was negative for fractures, but showed reversal of 
the normal lordosis, which could indicate ligamentous injury.  The physician diagnosed 
cervical strain and headaches. 

11. On October 20, 2011, claimant sought care at Memorial Hospital, where 
she reported the history of the motor vehicle accident. Claimant reported that she struck 
her right shoulder.  The physician diagnosed contusion of the shoulder and low back. 

12. On October 24, 2011, Nurse Practitioner Finnegan at Front Range 
Orthopedics examined claimant, who reported the history of the motor vehicle accident 
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with increasing right shoulder and neck pain.  N.P. Finnegan diagnosed rotator cuff 
tendinitis, administered an injection, and referred claimant for physical therapy. 

13. On November 28, 2011, N.P. Finnegan reexamined claimant, diagnosed a 
rotator cuff tear, and referred her for a magnetic resonance image (“MRI”).  The January 
10, 2012, MRI showed an almost full thickness tear of the supraspinatus as well as 
moderate acromioclavicular joint degenerative changes.   

14. On January 25, 2012, Dr. Mitchell performed a right shoulder rotator cuff 
repair. 

15. On February 7, 2012, Dr. Richman performed an independent medical 
examination for respondents.  Claimant reported a history of having her hands in her lap 
at the time of the impact and only reaching up with her arms at the time of the second 
braking incident.  Dr. Richman noted that the portions of the medical records that he 
reviewed indicated that claimant reported only headache and neck pain to St. Francis 
Medical Center on October 19, 2011.  Dr. Richman concluded that it was “plausible” that 
claimant suffered a right shoulder injury in the accident, but he thought that it was 
unlikely because she had complained only of headache for several days after the 
accident and had lifted furniture in her residence after the accident. 

16. Dr. Richman testified at the hearing consistently with his report.  He 
admitted, however, that he had never seen the triage portion of the October 19 medical 
records from St. Francis Medical Center in which claimant reported right shoulder pain.  
Dr. Richman explained that it was plausible that claimant could suffer a rotator cuff 
strain if her arms were up and out in front of her when the bus braked.  He thought it 
was unlikely that she suffered a cuff tear in the accident.  He admitted that the 
mechanism of the injury was very consistent with a cervical spine strain. 

 
17. Ms.  *A testified at the hearing that she was stopped at a red light, but she 

also testified that the truck “flew” by on a yellow light.  She admitted that it helps to 
swing slightly to the left in order to make the sharp right turn onto Circle. 

 
18. At hearing,  *B testified consistently with the testimony of claimant. 
 
19. Claimant has proven by a preponderance of the evidence that she 

suffered an injury on October 14, 2011, arising out of and in the course of her 
employment.  The preponderance of the evidence demonstrates that it is more likely 
that the bus was moving slowly forward at the time of the accident as the truck struck 
the mirror.  Claimant reached up and out to grab the partition and held on while the bus 
braked suddenly on three separate occasions.  Ms.  *F confirmed that the top of the 
partition is above shoulder height.  Claimant likely suffered cervical spine strain and a 
rotator cuff tear during the accident.  Claimant had a preexisting history of headaches, 
for which she had obtained treatment in the past.  Claimant, however, made a 
consistent report of increasing right shoulder and neck pain following the October 14 
accident.  The trier-of-fact is unpersuaded by respondents’ argument that claimant 
fabricated the injury due to the October 19 transfer of claimant to a different bus route.  
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Claimant had previously complained about Ms.  *A’s driving and had requested the 
transfer.  Claimant returned to work for a couple of days after her accident.  Dr. 
Richman confirmed that claimant would be able to perform her duties as a bus monitor 
even with a rotator cuff tear, although she would be unable to reach up and out with that 
injury.  Dr. Richman’s opinion that claimant did not suffer a shoulder injury in the 
accident is not persuasive because he did not have access to all of the pertinent 
medical records from October 19, 2011. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an injury on October 14, 2011, arising 
out of and in the course of her employment. 

 
2. Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The parties stipulated that 
the insurer was liable for the medical treatment by St. Francis Medical Center, Memorial 
Hospital, Front Range Orthopedics, Memorial Radiology, and Physiotherapy 
Associates.   

3. The parties stipulated that claimant is entitled to TTD benefits 
commencing October 19, 2011.   TTD benefits continue until the occurrence of one of 
the four terminating events specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. 
v. Stanberg, 898 P.2d 542 (Colo. 1995). 
 

ORDER 

 It is therefore ordered that: 
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1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for her work injury, including the bills of St. Francis 
Medical Center, Memorial Hospital, Front Range Orthopedics, Memorial Radiology, and 
Physiotherapy Associates.   

2. The insurer shall pay to claimant TTD benefits at the rate of $184.02 per 
week commencing October 19, 2011, and continuing thereafter until modified or 
terminated according to law. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 3, 2012   

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-861-243-05 

ISSUE 

 The issue presented for consideration at hearing is what is Claimant's average 
weekly wage (AWW). 
 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered: 
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 1. Claimant was hired July 26, 2010, shortly before the work related injury.    
Claimant worked for Employer until August 21, 2011. 
 
 2.   It was previously determined following hearing in a March 24, 2012, Order 
that Claimant’s injury occurred “sometime after August 21 and before September 30, 
2010.”  
 
 3. Claimant’s wages during her approximate one year period of employment 
varied from $1200.00 per week to $800.00 per week. 
  
 4. It is found that in Claimant’s position with Employer there were busy times 
and slower times and her wages varied accordingly. 
 
 5. Claimant’s period of employment from July 26, 2010, to August 21, 2011, 
most accurately reflects her wages.   
 
 6. Claimant established by a preponderance of the evidence that her AWW 
is $554.69 based on the 55.86 weeks surrounding the work injury. 
 

CONCLUSIONS OF LAW 
  

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
3. Section 8-42-102(2), C.R.S., provides that average weekly wage shall be 

based on the remuneration the claimant received at the time of the injury. The overall 
purpose of the statutory scheme is to “arrive at a fair approximation of the claimant's 
wage loss and diminished earning capacity” from the industrial injury. Campbell v. IBM 
Corp., 867 P.2d 77 (Colo. App. 1993). 

 
 4. Section 8-42-102(3), affords the ALJ broad discretion to calculate average 
weekly wage by such “manner” or by “such other method” as will fairly determine the 
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claimant's average weekly wage. Section 8-42-102(3), C.R.S.; Avalanche Industries, 
Inc. v. Clark, 198 P.3d 589, 591-597 (Colo. 2008). 
 
 5. A fair approximation of Claimant’s wage loss was established by a 
preponderance of the evidence to be $554.69 based on the 55.86 weeks surrounding 
the work injury occurring sometime after August 21 and before September 30, 2010.  
Specifically, Claimant’s AWW is calculated based on the period from July 26, 2010, 
Claimant’s date of hire, to August 21, 2011.   
 

ORDER 

 It is therefore ordered that: 

 Claimant is entitled to an award of workers’ compensation benefits based on an 
AWW of $554.69 

 The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

 All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 2, 2012 

Margot W. Jones 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-883-726-01 

ISSUES 

 The issues presented are whether the Claimant sustained an injury to his right 
knee while in the course and scope of his employment with the Employer; whether 
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Claimant is entitled to medical benefits to treat the injury; whether certain providers are 
considered authorized; and whether Claimant is entitled to temporary total disability 
(TTD) benefits.  

 The parties stipulated that Claimant’s average weekly wage (AWW) is $475.67.  

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant worked for the Employer as a bartender beginning in February 
2011.  The Employer is a restaurant and bar.  The Judge infers from the record that 
Claimant’s occupation as a bartender involved standing and walking.   

2. On April 5, 2012, Claimant worked a shift that began at 4:00 or 5:00 p.m. and 
ended at 1:00 a.m. on April 6, 2012. 

3. Claimant was the last employee to leave the Employer’s premises on April 6, 
2012, at around 1:00 a.m.  Claimant’s job duties include arming the alarm when closing 
the bar and restaurant for the night.  Once the alarm is armed, Claimant must leave the 
building within a certain number of minutes or the alarm will sound.  Claimant was never 
trained on disarming the alarm so he would be unable to disarm it if it sounded. 

4. On April 6, 2012, the Claimant armed the alarm then realized that the 
dishwasher was still running.  He switched it off then grabbed the rack of glasses in the 
dishwasher with the intent of setting the rack on the bar so the morning shift could put 
them away.  As he turned to his left to place the rack of glasses onto the bar, his right 
foot slipped and he felt a pop in his right knee and felt pain.  He placed the glasses onto 
the bar then locked the restaurant’s front door and drove himself to Memorial Hospital’s 
emergency department.   

5. The hospital staff apparently asked the Claimant to return later in the 
morning because the emergency department was busy at that time.  The Claimant 
returned to the hospital around 9:00 a.m. and had a MRI scan of his right knee.  The 
MRI scan revealed a “bucket-handle type tear of medical meniscus with displaced torn 
fragment of meniscus.”   

6. The hospital staff referred Claimant to Front Range Orthopedics where he 
saw Dr. Richard Meinig on April 9, 2012.  The Claimant reported to Dr. Meinig that he 
was seen in the emergency department at Memorial Hospital for acute onset of a 
locking, clicking sensation and a locked knee.  Dr. Meinig noted that the MRI confirmed 
the presence of a large bucket handle tear.  Dr. Meinig informed the Claimant that 
arthroscopy was indicated to remove the tear or attempt to fix it.  

7. The Claimant underwent the arthroscopic surgery on April 12, 2012. There 
are no specific work restrictions noted in Dr. Meinig’s medical records, but Claimant 
credibly testified that Dr. Meinig advised him that four to five weeks off of work were 
necessary for recovery.  Dr. Meinig was aware that Claimant worked as a bartender as 
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noted in the April 9, 2012, medical record.  Further, it is obvious that the Claimant could 
not have worked as a bartender, which requires standing and walking, while undergoing 
the surgery or while recovering from it.   

8. The Claimant reported the injury to a manager on the morning of April 6, 
2012.  The manager did not refer the Claimant to a medical provider. He also told his 
manager that he could not work because he was immobile. The Claimant did not work 
from April 6, 2012 until the first week of May 2012, on either May 5 or 6.   

9. While recuperating from his knee surgery, the Claimant traveled to - - for five 
days on a personal vacation which he had planned prior to his knee injury.   

10. The Claimant has had a prior knee surgery on the right knee in 2004.  He 
recovered from that procedure and lived pain free until April 6, 2012.  

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The Judge’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 

4. A claimant must prove by a preponderance of the evidence that his injury 
arose out of the course and scope of his employment with employer.  Section 8-41-
301(1)(b), C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury 
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"arises out of and in the course of" employment when the origins of the injury are 
sufficiently related to the conditions and circumstances under which the employee 
usually performs his or her job functions to be considered part of the employee's 
services to the employer. General Cable Co. v. Industrial Claim Appeals Office, 878 
P.2d 118 (Colo. App. 1994). 

 
5. The "arising out of" element is narrower than the course of employment 

element and requires claimant to show a causal connection between the employment 
and the injury such that the injury has its origins in the employee's work-related 
functions and is sufficiently related to those functions to be considered part of the 
employment contract.  Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991), Madden v. 
Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  It is generally sufficient if the 
injury arises out of a risk which is reasonably incidental to the conditions and 
circumstances of the particular employment.  Phillips Contracting, Inc. v. Hirst, 905 P.2d 
9 (Colo. App. 1995). 

6. An accident “arises out of” employment when there is a causal connection 
between the work conditions and the injury.  In re Question Submitted by the United 
States Court of Appeals for the Tenth Circuit, 759 P.2d 17 (Colo. 1988).  The 
determination of whether there is a sufficient “nexus” or causal relationship between the 
claimant’s employment and the injury is one of fact that the ALJ must determine based 
on a totality of the circumstances.  Moorhead Machinery & Boiler Co. v. DelValle, 934 
P.2d 861 (Colo. App. 1996). 

7. If the precipitating cause of a fall at work is a preexisting health condition that 
is idiopathic or personal to the claimant the injury does not arise out of the employment 
unless a “special hazard” of the employment combines with the preexisting condition to 
contribute to the accident or the injuries sustained.  Finn v. Industrial Commission, 
supra; National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 
(Colo. App. 1992); Rice v. Dayton Hudson Corp., W.C. No. 4-386-678 (July 29, 1999).  
This rule is based upon the rationale that, unless a special hazard of the employment 
increases the risk or extent of injury, an injury due to the claimant's preexisting condition 
lacks sufficient causal relationship to the employment to meet the arising out of 
employment test.  Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  In order for a 
condition of employment to qualify as a “special hazard” it must not be a “ubiquitous 
condition” generally encountered outside the work place.  Id. 

8. The Claimant has proven by a preponderance of the evidence that he 
sustained a new injury to his right knee while in the course of his employment with the 
Employer.  The Claimant’s testimony that his right foot slipped as he turned to set the 
glass rack onto the counter was undisputed.  Although the Claimant never identified any 
particular reason for the “slip” it is reasonable to infer that he could have slipped on 
water given that he was removing glasses from a dishwasher.  Following the “slip” he 
heard a pop and experienced immediate pain.  None of Claimant’s testimony was 
contested by the Respondents.  The Judge is not persuaded by Respondents’ 
arguments that Claimant’s right knee injury is unexplained or that Claimant was 
engaging in an activity that would be considered ubiquitous.   Slipping is not ubiquitous.  
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In this case, working as a bartender would tend to place the Claimant at a higher risk of 
slipping given that bar floors are more likely than floors in other settings to have liquid 
on them.  Further, the evidence does not indicate that Claimant’s pre-existing right knee 
condition contributed to the new meniscus tear he suffered on April 6, 2012.  
Accordingly, the “special hazard” rule is inapplicable.   

9. Section 8-43-404(5), C.R.S., allows the employer the right in the first instance 
to designate the authorized treating physician; the right to select however passes to 
claimant where the employer fails to designate in the first instance.  Rogers v. Industrial 
Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  The employer's right to select 
the treating physician is triggered when the employer receives oral or written notice from 
the employee.  Jones v. Adolph Coors Co., 689 P.2d 681 (Colo.App. 1984).  Where the 
right to select passes to claimant, treatment from the physician claimant selects after 
that date is authorized.  See Grove v. Denver Oxford Club, et al., W.C. No. 4-293-338 
(ICAO November 14, 1997).  A physician may become authorized to treat the claimant 
as a result of a referral from a previously authorized treating physician made in the 
normal progression of authorized treatment. Greager v. Industrial Commission, 701 
P.2d 168 (Colo. App. 1985). 

 
10. As found, the Claimant reported the injury to his manager and the manager 

failed to refer Claimant to a physician.  In addition, the Respondents presented no 
evidence that any other representative of the Insurer or Employer referred Claimant to a 
physician, thus the right to select a physician passed to the Claimant.  In this case, the 
Claimant elected to seek emergency medical treatment at Memorial Hospital.  The staff 
at the hospital referred Claimant for a MRI and to Dr. Meinig.   Thus, the Memorial 
Hospital staff, and all of their referrals, including the MRI and Dr. Meinig are considered 
authorized.   

 
11. Respondents are obligated to provide medical benefits to cure or relieve the 

effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). The Claimant has established 
entitlement to medical benefits to cure and relieve him of the effects of the work-related 
injury, including the surgery performed by Dr. Meinig and the emergency room visit at 
Memorial Hospital and any referrals made by the hospital staff.  The treatment Claimant 
has received through the date of the hearing has been reasonable, necessary and 
related to Claimant’s work injury.   
 

 
12. To prove entitlement to TTD benefits, a claimant must prove that the industrial 

injury caused a disability lasting more than three work shifts and that he left work as a 
result of the disability, and that the disability resulted in an actual wage loss.  PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), C.R.S., 
requires claimant to establish a causal connection between a work-related injury and a 
subsequent wage loss in order to obtain TTD benefits.  The term, disability, connotes 
two elements:  (1) Medical incapacity evidenced by loss or restriction of bodily function; 
and (2) Impairment of wage earning capacity as demonstrated by claimant's inability to 
resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The 
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impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability to perform her 
regular employment effectively and properly.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo. App. 1998).    
 

13. In this case, an authorized treating physician, Dr. Meinig, advised the 
Claimant that he would need three to four weeks off of work to recuperate from his knee 
surgery. Dr. Meinig was aware of Claimant’s occupation as a bartender, which requires 
standing and walking.   Claimant returned to work approximately three weeks following 
the surgery, which is consistent with Dr. Meinig’s restrictions.  The Respondents’ 
argument that Dr. Meinig did not issue formal written work restrictions is unpersuasive.  
In addition, the fact that Claimant traveled while recovering from his work-related knee 
surgery did not sever the causal connection between the injury and the resultant wage 
loss.   The compensable right knee injury caused Claimant’s inability to earn wages for 
approximately four weeks regardless of the vacation.    

 
14. Further, there was no evidence that the Employer offered to return the 

Claimant to modified duty nor was there evidence that Claimant reached maximum 
medical improvement before he returned to work the first week of May 2012. The Judge 
concludes that Claimant’s injury rendered him unable to perform his normal job which 
resulted in actual wage loss.  Accordingly, Claimant has established that he is entitled to 
TTD commencing on April 6, 2012, and ongoing until the date (May 5 or 6) he returned 
to work during the first week of May 2012.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained a compensable injury to his right knee on April 6, 2012. 

2. Memorial Hospital staff and their referrals which include the MRI performed on 
April 6, 2012, and referral to Front Range Orthopedic (Dr. Meinig) are authorized 
treating providers.   

3. Claimant is entitled to reasonable and necessary medical benefits to cure and 
relieve him of the effects of the work injury.  Such medical benefits include all of 
the treatment Claimant has already received with the providers listed in 
paragraph three above. 

4. Claimant is entitled to TTD commencing on April 6, 2012, through the date (May 
5 or 6) he returned to full duty during the first week of May 2012 at the stipulated 
AWW of $475.67. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

6. All matters not determined herein are reserved for future determination. 
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If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 2, 2012 

Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-762-073-01 

ISSUES 

The issues presented for determination are whether the Claimant’s claim should 
be re-opened based upon a worsening of her condition.  If her claim is re-opened, the 
Claimant requests a change of physician to Dr. Christopher Ryan. 

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact: 

1. The Claimant filed a workers’ compensation claim in February 2008 regarding 
her right shoulder.  She alleged an overuse injury and the Respondents admitted 
liability.  

2. The Claimant primarily received treatment at Arbor Occupational Medicine.  In 
June 2008, Dr. Joseph Hsin performed surgery on her right shoulder.   

3. Claimant’s authorized treating physician, Dr. Marc-Andre Chimonas, found 
that she reached maximum medical improvement (MMI) in September 2008 with no 
permanent impairment.  The medical record discharging the Claimant at MMI with no 
impairment was not offered into evidence by either party.  Nevertheless, the Claimant 
did not challenge the MMI status and she returned to work full duty.   

4. In March 2009, the Claimant returned to Arbor Occupational Medicine with 
complaints of scarring (keloid) at the surgical site.  She had injection treatment for the 
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keloid which Dr. Mitchell Fremling performed.  Dr. Chimonas also managed treatment of 
the keloid and he placed the Claimant MMI again on July 15, 2009 with no permanent 
impairment and no work restrictions. 

5. The Claimant had also apparently filed a new workers’ compensation claim in 
April 2009 related to neck and thoracic spine pain and right hand, wrist and arm pain. 
Dr. David Kistler with Arbor Occupational Medicine treated the Claimant for this injury.   
He referred her for massage therapy for these complaints.  Dr. Kistler placed her at MMI 
on October 6, 2009 with no restrictions and no permanent impairment.   

6. The Claimant filed her petition to re-open the February 2008 claim in late 
December 2011.  The Respondents then referred the Claimant to Dr. Kistler for a one-
time evaluation.  He focused on whether the Claimant’s April 2009 claim should re-
opened.  According to Dr. Kistler’s March 14, 2012 report, the April 2009 claim involved 
overuse of the right upper extremity causing myofascial pain probably related to posture 
and ergonomics.  He noted that Dr. Chimonas believed the new complaints had no 
relationship to her right shoulder injury unless the Claimant was using accessory 
muscles to compensate for her weakened right shoulder.  During the March 14, 2012 
evaluation, the Claimant complained of ongoing pain involving the right side of her neck 
with radiation up to the right side of her head, right shoulder and down her right arm to 
the fingers, and pain radiating down the mid-scapular area to the mid-lumbar spine.  
Claimant also reported pain extending from the right hip to her right foot.  Dr. Kistler 
noted diminished range of motion in her right shoulder on active testing but full range of 
motion on passive testing.  He also found full range of motion in her cervical, thoracic 
and lumbar spines.  He concluded that Claimant’s current complaints were not related 
to the April 2009 injury.   

7. Dr. Kistler testified by deposition.  When asked if he could relate the 
Claimant’s current symptoms to the February 2008 shoulder injury as opposed to the 
April 2009 claim, he indicated that he could not.  Dr. Kistler pointed out that Claimant 
was doing well when he released her at MMI in October 2009.  His medical record 
dated October 6, 2009, indicates that Claimant stated she was much better with very 
little pain and tolerating full duty work well.  She reported no new symptoms, but 
occasionally has spasm but stretching helps the spasms.  Claimant was taking no 
medications at that time.   Shortly after this appointment, the Claimant’s Employer laid 
her off.  She has not worked in any capacity since October 2009.  Dr. Kistler agrees that 
Claimant may have symptoms of impingement in her right shoulder, but he cannot 
relate the impingement to her initial February 2008 work injury.  He testified that 
impingement does not necessarily follow a shoulder surgery like the one Claimant 
underwent.  

8. In February 2010, the Claimant wrote to the Employer requesting a one-time 
evaluation with a physician due to “sharp pains associated with numbness in the upper 
back to the right shoulder down to my arm and hand.”  She also complained of 
diminished strength in her right arm, wrist, hand and fingers.  At that time, Claimant had 
not worked for four months.  The Employer apparently ignored or denied her request.  
Claimant then waited nearly two years to file a petition to reopen her claim.   
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9. The Claimant saw Dr. Christopher Ryan on February 22, 2012, for an 
independent medical examination.  Dr. Ryan noted diminished range of motion in 
Claimant’s right shoulder on passive and active range of motion testing. He concluded 
that Claimant may have recurrent impingement possibly caused by scarring.  He wanted 
to rule out adhesive capsulitis.  He opined that Claimant had worsened since being 
placed at MMI and that she needs a MRI to confirm a diagnosis.   

10. Dr. Ryan testified consistent with his report.  He explained that Claimant is 
functionally worse but that he cannot determine a specific diagnosis without additional 
imaging although he believes it is impingement or adhesive capsulitis. He would also 
recommend additional physical therapy and medications.   
 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

 
1. The Judge’s factual findings concern only evidence that is dispositive of the 

issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

 
2. When determining credibility, the fact finder should consider, among other 

things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests.  See Prudential Insurance Co. v Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, C.R.S. 

 
3. Section 8-43-303(2)(b), C.R.S., provides: 
 
At any time within two years after the date the last medical benefits 
became due and payable, the director or an administrative law judge may 
… review and reopen an award only as to medical benefits the ground of 
fraud, an overpayment, an error, a mistake, or a change in condition …. 

 
4. In this case, the evidence fails to establish that Claimant’s current right 

shoulder symptoms or condition is related to her February 2008 injury.  As of October 
2009, the Claimant had normal range of motion, had been working for a while without 
restrictions and was reporting feeling better overall.  In February 2010, Claimant then 
reported to Dr. Hsin that she started having increased shoulder symptoms around 
October 2009 when she lost her job with the Employer.  She reported no new injury or 
any other potential reason for the increased symptoms plus she was no longer working 
at that time.  Claimant had been receiving some massage therapy from July through 
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October 2009 for her cervical spine and trapezius pain complaints, but she did not 
appear to receive any specific treatment for her shoulder over that same period of time 
nor was she taking pain medications. The sudden increase in her right shoulder 
symptoms around October 2009 simply does not make sense and the credible medical 
evidence does not support that such increase in symptoms is related to her February 
2008 injury.  Accordingly, Claimant’s petition to reopen her workers’ compensation claim 
is denied and dismissed.  

ORDER 

 It is therefore ordered that Claimant’s petition to reopen her April 2008 workers’ 
compensation claim is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 2, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-845-221 

ISSUES 

 1. Whether Claimant’s claim was closed by the May 17, 2011 Final 
Admission of Liability (FAL). 

2. Whether Claimant has established by a preponderance of the evidence 
that he is entitled to reopen his Workers’ Compensation claim based on a change in 
condition or mistake pursuant to §8-43-303(1), C.R.S. 

3. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the periods March 29, 
2012 through April 30, 2012 and from August 1, 2012 until terminated by statute. 
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 4. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his industrial injuries. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a computer consultant and database 
administrator from August, 2003 through March, 2012.  On December 30, 2010 
Claimant suffered an admitted occupational disease to his right upper extremity. 

 2. On January 20, 2011 Claimant visited Authorized Treating Physician 
(ATP) Jeffry N. Gerber, M.D. for an examination.  Dr. Gerber determined that Claimant 
had pain in the lateral aspect of the right elbow and tenderness over the right lateral 
epicondyle.  He diagnosed Claimant with right lateral epicondylitis.  Dr. Gerber 
recommended that Claimant return to work as tolerated and prescribed Naproxen. 

 3. Dr. Gerber continued to treat Claimant for right elbow and forearm pain.  
Claimant did not receive medical treatment for his neck symptoms.  In an April 14, 2011 
evaluation with Dr. Gerber Claimant reported that his elbow symptoms had improved.  
However, Claimant was still experiencing residual symptoms on the right ulnar aspect of 
the wrist.  Dr. Gerber reported that Claimant had taken four and one-half weeks off from 
work and sought to gradually work his way back into his repetitive work activities. 

 4. On May 12, 2011 Claimant returned to Dr. Gerber for an evaluation.  
Claimant reported that his elbow pain had essentially resolved.  Dr. Gerber noted that 
Claimant had not been back to full duty employment but thought that Claimant would 
tolerate returning to full duty work.  Upon examination Dr. Gerber determined that 
Claimant’s right elbow lateral epicondylitis had resolved.  Dr. Gerber thus concluded 
that Claimant had reached Maximum Medical Improvement (MMI) with no impairment or 
work restrictions.  He recommended a preventive conditioning, exercise and 
strengthening program. 

 5. On May 17, 2011 Insurer filed a Final Admission of Liability (FAL) 
consistent with Dr. Gerber’s MMI and impairment determinations.  The FAL also 
acknowledged that Claimant was entitled to medical maintenance benefits.  Claimant 
did not object to the FAL within 30 days.  Accordingly, Claimant’s claim closed by 
operation of law. 

 6. On May 27, 2011 Claimant returned to Dr. Gerber for an evaluation.  Dr. 
Gerber noted that Claimant had injured his right hand and forearm.  He re*Ted that 
Claimant was working but experiencing right elbow pain.  Dr. Gerber specified “Re-open 
case.  Hurting again.”  Dr. Gerber noted that Claimant could work without restrictions 
but limited him to working no more than four hours each day for the following four 
weeks. 

 7. On June 24, 2011 Claimant again visited Dr. Gerber for an examination.  
Claimant reported that he was still experiencing right forearm pain.  He also noted that 
over the past six months he had been suffering intermittent neck pain both at work and 
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away from the office.  Dr. Gerber recommended continuation of Claimant’s home 
exercise program and acupuncture.  He also continued Claimant’s four hour per day 
work limitation. 

 8. Claimant underwent an MRI of his cervical spine.  On August 24, 2011 Dr. 
Gerber reviewed the MRI findings with Claimant.  Claimant reported that his right 
forearm and wrist had improved.  Dr. Gerber re*Ted that Claimant had received 
adequate treatment for the repetitive motion injuries to his forearm and wrist. 

9. On August 24, 2011 Claimant also reported that he was experiencing pain 
predominantly on the right side of his neck.  Dr. Gerber noted the MRI study showed 
that at the C4-5 and C5-6 levels there was moderate to severe neuroforaminal stenosis 
impinging on the nerve root.  Dr. Gerber concluded “the cause of the stenosis is from 
degenerative osteophyte joint and disc disease of a chronic nature …work clearly would 
not be the cause for the chronic degenerative findings observed in his cervical MRI.”  
He explained: 

[Claimant’s] stenosis is clearly caused by degenerative findings both in the 
joint and the disc and I would not consider this as a work related nature … 
I again made it clear to the patient that there are no findings in the cervical 
MRI that appeared to be work related. 

10. Claimant has failed to establish that it is more probably true than 
not that he suffered a change in his physical or mental condition that can be 
causally connected to his December 30, 2010 compensable right upper extremity 
injuries.  On May 12, 2011 ATP Dr. Gerber determined that Claimant had 
reached MMI with no impairment or restrictions.  However, on May 27, 2011 
Claimant returned to Dr. Gerber and reported that he was working but 
experiencing right elbow pain.  Dr. Gerber specified “Re-open case.  Hurting 
again.”  Dr. Gerber commented that Claimant could work without restrictions but 
limited him to working no more than four hours each day.    By June 24, 2011 
Claimant reported that he was still experiencing right forearm pain.  However, he 
explained that over the past six months he had been suffering intermittent neck 
pain both at work and outside of the office.  By August 24, 2011 Claimant 
reported that his right forearm and wrist had improved.  Dr. Gerber re*Ted that 
Claimant had received adequate treatment for the repetitive motion injuries to his 
right forearm and wrist.  Moreover, Dr. Gerber explained that Claimant’s neck 
pain was caused by a degenerative condition that was not related to his work for 
Employer.  The record thus reveals that Dr. Gerber never explicitly rescinded his 
May 12, 2011 determination of MMI and Claimant’s right upper extremity 
symptoms had waxed and waned until they essentially resolved by August 24, 
2011.  Furthermore, Claimant’s neck symptoms were not related to his industrial 
injury.  Accordingly, Claimant has not demonstrated a worsening of condition that 
warrants a reopening of his claim. 

11. Claimant attained MMI on May 12, 2011.  He is thus not entitled to 
TTD benefits for any period subsequent to May 12, 2011. 
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12. By August 24, 2011 Claimant reported that his right forearm and 
wrist had improved.  Dr. Gerber re*Ted that Claimant had received adequate 
treatment for the repetitive motion injuries to his right forearm and wrist.  
Moreover, Dr. Gerber determined that Claimant’s neck symptoms were not 
related to his industrial injury.  Accordingly, Claimant is not entitled to receive any 
additional medical treatment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Closure of Claim 

 4. Section 8-43-203(2)(b)(II)(A), C.R.S. provides, in relevant part, that a case 
will be automatically closed if a claimant does not, within 30 days, contest the FAL and 
request a hearing.  As found, because Respondents filed a FAL on May 17, 2011 and 
Claimant did not object, the claim closed by operation of law. 

Reopening 

 5. Section 8-43-303(1), C.R.S. provides that a worker’s compensation award 
may be reopened based on a change in condition.  In seeking to reopen a claim the 
claimant shoulders the burden of proving his condition has changed and that he is 
entitled to benefits by a preponderance of the evidence.  Osborne v. Industrial 
Commission, 725 P.2d 63, 65 (Colo. App. 1986).  A change in condition refers either to 
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a change in the condition of the original compensable injury or to a change in a 
claimant’s physical or mental condition that is causally connected to the original injury.  
Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082, 1084 (Colo. App. 2002).  A 
“change in condition” pertains to changes that occur after a claim is closed.  In re 
Caraveo, W.C. No. 4-358-465 (ICAP, Oct. 25, 2006).  The determination of whether a 
claimant has sustained his burden of proof to reopen a claim is one of fact for the ALJ.  
In re Nguyen, W.C. No. 4-543-945 (ICAP, July 19, 2004). 

 6. As found, Claimant has failed to establish by a preponderance of the 
evidence that he suffered a change in his physical or mental condition that can be 
causally connected to his December 30, 2010 compensable right upper extremity 
injuries.  On May 12, 2011 ATP Dr. Gerber determined that Claimant had reached MMI 
with no impairment or restrictions.  However, on May 27, 2011 Claimant returned to Dr. 
Gerber and reported that he was working but experiencing right elbow pain.  Dr. Gerber 
specified “Re-open case.  Hurting again.”  Dr. Gerber commented that Claimant could 
work without restrictions but limited him to working no more than four hours each day.    
By June 24, 2011 Claimant reported that he was still experiencing right forearm pain.  
However, he explained that over the past six months he had been suffering intermittent 
neck pain both at work and outside of the office.  By August 24, 2011 Claimant reported 
that his right forearm and wrist had improved.  Dr. Gerber re*Ted that Claimant had 
received adequate treatment for the repetitive motion injuries to his right forearm and 
wrist.  Moreover, Dr. Gerber explained that Claimant’s neck pain was caused by a 
degenerative condition that was not related to his work for Employer.  The record thus 
reveals that Dr. Gerber never explicitly rescinded his May 12, 2011 determination of 
MMI and Claimant’s right upper extremity symptoms had waxed and waned until they 
essentially resolved by August 24, 2011.  Furthermore, Claimant’s neck symptoms were 
not related to his industrial injury.  Accordingly, Claimant has not demonstrated a 
worsening of condition that warrants a reopening of his claim. 
 

TTD Benefits 
  

7. Section 8-42-105(3)(a), C.R.S. provides that a claimant’s entitlement to 
TTD benefits ceases when he reaches MMI.  As found, Claimant attained MMI on May 
12, 2011.  He is thus not entitled to TTD benefits for any period subsequent to May 12, 
2011. 
 

Medical Benefits 
 

 8. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999). 
 
 9. As found, by August 24, 2011 Claimant reported that his right forearm and 
wrist had improved.  Dr. Gerber re*Ted that Claimant had received adequate treatment 
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for the repetitive motion injuries to his right forearm and wrist.  Moreover, Dr. Gerber 
determined that Claimant’s neck symptoms were not related to his industrial injury.  
Accordingly, Claimant is not entitled to receive any additional medical treatment. 
   

 
ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. Because Respondents filed a FAL on May 17, 2011 and Claimant did not 
object, the claim closed by operation of law. 

 
2. Claimant’s request to reopen his Workers’ Compensation claim is denied 

and dismissed. 
 
3. Claimant reached MMI on May 12, 2011.  His request for additional TTD 

benefits is therefore denied. 
 
4. Claimant is not entitled to receive any additional medical treatment. 
 
5. Any issues not resolved in this Order are reserved for future 

determination. 
 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 3, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-172-01 
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ISSUES 

 The issue determined herein is compensability of an alleged occupational 
disease. 

FINDINGS OF FACT 

1. Claimant is 64 years old.  He admitted that he has done a lot of lifting over 
his lifetime, including lifting weights a number of years ago. 

 
2. On June 10, 2008, claimant began work for the employer as a deli clerk.  

Claimant worked approximately 38-40 hours per week.  His duties included using his 
right arm to move the deli slicer to slice meats.  He also had to stock the cooler by 
getting meat from 50 pound boxes in the freezer.  Often, the boxes were overhead.  
Claimant also had to throw out trash a few times per day by lifting the trash to about 
neck height. 

 
3. Claimant also had multiple concurrent employment as a cashier for a 

Conoco station. 
 
4. On approximately March 2, 2012, claimant threw trash into his four-foot 

high dumpster at home.  Claimant felt immediate onset of pain in his right shoulder.  At 
hearing, claimant admitted that his right arm “went out.” 

 
5. On March 3, 2012, claimant returned to work for the employer, but was 

unable to perform his work duties.   
 
6. On March 5, 2012, claimant sought medical care at Durango Urgent Care.  

He reported a triage history that he “wrenched” his right shoulder three days earlier.  He 
also reported to the physician that he “ripped” his shoulder while throwing out garbage.  
The physician diagnosed a likely acute rotator cuff strain and referred claimant to Dr. 
Furry, an orthopedic surgeon.  The physician noted that claimant probably would need a 
magnetic resonance image (“MRI”) when the swelling in the shoulder subsided. 

 
7. On March 6, 2012, Dr. Furry examined claimant, who reported a history of 

throwing trash when he felt the onset of pain in his right shoulder.  Dr. Furry diagnosed 
a rotator cuff strain or tear and referred claimant for physical therapy and a MRI.  
Claimant testified at hearing that he told Dr. Furry that he injured his right shoulder at 
home on March 3, 2012, but he then testified that he did not inform Dr. Furry where the 
injury occurred. 

 
8. On March 7, 2012, claimant reported to his employer that he was unable 

to work and he requested leave of absence (“LOA”) forms.  Ms.  *G asked claimant if he 
suffered a work injury, but claimant denied a work injury and reported that he hurt his 
shoulder at home throwing out trash. 
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9. On approximately March 13, 2012, claimant returned the LOA forms to the 
employer.  Ms.  *H asked claimant if he suffered a work injury.  Claimant replied that he 
was not sure, but thought that he hurt it throwing trash at home. 

 
10. The March 20, 2012, MRI of the right shoulder revealed a full-thickness 

tear of the supraspinatus, labral tear, and biceps tenosynovitis. 
 
11. On March 21, 2012, Physician’s Assistant Phelps examined claimant and 

reviewed the MRI results.  P.A. Phelps diagnosed a rotator cuff tear and claimant 
elected surgery. 

 
12. On April 11, 2012, Dr. Furry performed surgery to repair the supraspinatus 

tear as well as a biceps tenodesis. 
 
13. On April 23, 2012, Dr. Furry reexamined claimant and discussed the 

results of the surgery.  Dr. Furry informed claimant that the surgery revealed somewhat 
more chronic appearance of the rotator cuff tearing.  Dr. Furry wrote out a brief 
explanation on a prescription form, stating that claimant “suffered an acute on chronic 
rotator cuff tear while working at [the employer].  This was not from a single lifting 
episode based on the chronic appearance and size of tear seen during surgery.” 

 
14. Claimant then immediately reported to his employer that he suffered a 

work-related occupational disease to his right shoulder.  Because claimant was unable 
to write with his dominant right hand, Ms.  *H wrote down claimant’s description of the 
injury “from using slicer over and over.” 

 
15. The employer offered claimant a choice of authorized treating providers.  

On April 24, 2012, Dr. Piccaro at La Plata Family Medicine, examined claimant, who 
reported a history of the injury from all of his work in the deli.  Claimant also reported 
that he was throwing out trash when he felt immediate pain. 

 
16. Ms.  *H called claimant to discuss the results of his drug screen.  Claimant 

stated that he wanted to change his statement in the incident report. 
 
17. On April 27, 2012, the claims adjuster called claimant to interview him 

about his injury claim.  Claimant reported that on March 2, 2012, he “just moved” and 
the arm “just went out.”  When asked what he was doing at the time, claimant replied 
that he “just came to work.”  Claimant also said that his arm had been sore for a while.  
Claimant then stated that he was in too much pain to continue the recorded interview. 

 
18. Ms. Smith, the adjuster, called claimant back a few days later to complete 

the interview.  Claimant’s wife joined the conversation and in great part controlled the 
conversation.  Claimant immediately stated that his injury “progressed over a period of 
time.”  He stated that his slicing and other duties had led to pain for a year or more.  He 
admitted that on March 2, 2012, his arm “totally went out.”  He initially stated that he 
was just walking when his arm went out, but he then said that “it’s hard to say.”  
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Claimant’s wife stated that claimant did not have a specific date of injury, but just had to 
go to the doctor. 

 
19. Claimant’s attorney asked Dr. Furry to explain her brief note of April 23, 

2012.  On July 26, 2012, Dr. Furry wrote that claimant suffered an injury on March 3, 
2012 while throwing trash at work.  Dr. Furry reiterated that the surgical findings had a 
more chronic appearance with the edges rounded off and smoother than she expected.  
Dr. Furry, however, noted that claimant was asymptomatic before the March 3 injury 
and there was no way to know how chronic or how big the tear was before the 
“accident.”  Dr. Furry reiterated that claimant did not have pain before the “accident,” but 
he did have symptoms after it.  She believed that claimant suffered an acute 
exacerbation and worsening of a chronic tear, which enlarged and became symptomatic 
after the injury “at work.” 

 
20. On August 14, 2012, P.A. Phelps reexamined claimant and noted that 

claimant had a chronic appearance to the cuff tear, but it was hard to say when the tear 
occurred because claimant did not suffer any pain before the “injury.” 

 
21. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an occupational disease of a chronic rotator cuff tear and biceps tendonopathy 
resulting directly from the employment or conditions under which work was performed 
and following as a natural incident of the work.  Claimant has seized upon Dr. Furry’s 
surgical findings of some chronic appearance to the cuff tear and has alleged an 
occupational disease.  The record evidence, however, does not indicate that claimant’s 
work for the employer in his deli duties caused even the chronic tearing to the 
supraspinatus.  Even assuming, without so finding, that work caused the chronic 
tearing, claimant was asymptomatic and needed no medical treatment until he suffered 
the acute onset of pain in the right shoulder when he was throwing out trash at home.  
Dr. Furry has confused the March incident of trash throwing with a work-related incident.  
Her July 26 letter supports the finding that claimant’s rotator cuff injury was caused at 
home, not at work.  The recorded interview with claimant and his wife, which was 
received into evidence without objection, shows that claimant attempted to change his 
allegations to support progression of symptoms over a long period of time before March 
2, 2012.  Those allegations are wholly unpersuasive and conflict with the vast 
preponderance of the other record evidence. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  Claimant must prove that an injury directly and proximately caused 
the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  Claimant 
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must prove entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 
 

2. In this claim, claimant alleges an occupational disease.  Section 8-40-
201(14), C.R.S. defines "occupational disease" as:  
 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed outside of 
the employment.  

 
This section imposes additional proof requirements beyond that required for an 
accidental injury. An occupational disease is an injury that results directly from the 
employment or conditions under which work was performed and can be seen to have 
followed as a natural incident of the work.  Section 8-40-201(14), C.R.S.; Climax 
Molybdenum Co. v. Walter, 812 P.2d 1168 (Colo. 1991); Campbell v. IBM Corporation, 
867 P.2d 77 (Colo. App. 1993).  An accidental injury is traceable to a particular time, place 
and cause. Colorado Fuel & Iron Corp. v. Industrial Commission, 154 Colo. 240, 392 
P.2d 174 (1964); Delta Drywall v. Industrial Claim Appeals Office, 868 P.2d 1155 (Colo. 
App. 1993).  In contrast, an occupational disease arises not from an accident, but from a 
prolonged exposure occasioned by the nature of the employment.  Colorado Mental 
Health Institute v. Austill, 940 P.2d 1125 (Colo. App. 1997).  Under the statutory 
definition, the hazardous conditions of employment need not be the sole cause of the 
disease.  A claimant is entitled to recovery if he or she demonstrates that the hazards of 
employment cause, intensify, or aggravate, to some reasonable degree, the disability. 
Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an occupational disease of a 
chronic rotator cuff tear and biceps tendonopathy resulting directly from the employment 
or conditions under which work was performed and following as a natural incident of the 
work.     
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
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twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 3, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-853-023-06 

ISSUES 

The issues presented for determination were calculation of Claimant’s average 
weekly wage (AWW).  The Claimant seeks an increase in her AWW to reflect a wage 
increase through subsequent employment.   

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. On February 14, 2011, the Claimant sustained an admitted injury to her right 
shoulder. At the time of her injury, Claimant earned an average weekly wage in the 
amount of $454.64.   

2. The Claimant resigned or was terminated from her job with the Employer and 
she began working for *E2 on November 14, 2011.  *E2 offered to pay Claimant an 
hourly rate in the amount of $12.75 at 35 hours per week.  Assuming Claimant worked 
only 35 hours per week each week Claimant’s AWW would amount to $446.25. 

3. The Claimant’s *E2 paycheck stub for the pay period ending July 31, 2012, 
indicates that she earned $15,466.42 “year-to-date” for the calendar year 2012.  If 
$15,466.42 is divided by 213 (the number of days covered by the year-to-date total), the 
product is $72.61.  The Claimant then multiplied the daily pay rate of $72.61 by 7, which 
yields an AWW of $508.28.   

4. Claimant has worked for *E2 continuously without restrictions until she 
underwent shoulder surgery related to her work injury on September 12, 2012.  
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Apparently she may be receiving additional temporary disability benefits due to the 
shoulder surgery.   

5. The Claimant has established that her AWW should be increased to 
$508.28.  Her earnings at the time of her injury do not accurately or fairly approximate 
her wage loss or diminished earning capacity given her increased income through 
subsequent employment. 

 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

15. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
16. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

17. Section 8-42-102(2), C.R.S., requires a claimant’s average weekly wage to be 
calculated upon the monthly, weekly, hourly, daily or other remuneration the claimant 
was receiving at the time of the injury.  Section 8-42-102(3), C.R.S., grants the ALJ 
discretionary authority to alter the statutory formula if for any reason it will not fairly 
determine claimant's AWW. Coates, Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 
1993). Section 8-42-102(3), C.R.S., permits an ALJ to re-determine AWW for the 
purpose of calculating permanent medical impairment benefits.   *E2 v. Industrial Claim 
Appeals Office, 18 P.3d 867 (Colo. App. 2001). See also Broadmoor Hotel v. Industrial 
Claim Appeals Office, 939 P.2d 460 (Colo. App. 1996).  The overall objective of 
calculating AWW is to arrive at a fair approximation of claimant's wage loss and 
diminished earning capacity.  Ebersbach v. United Food & Commercial Workers Local 
No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997).   

18. In this case, the Claimant has established that her AWW should be increased 
to reflect her current wages because her earnings at the time of her injury do not 
accurately or fairly approximate her wage loss or diminished earning capacity.  The 
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Claimant’s earning capacity has increased through her subsequent employment with 
*E2.  Further, if Claimant will be receiving additional temporary benefits due to her 
shoulder surgery, she will sustain a greater wage loss given her increased income. 
Accordingly, the Claimant has established that her AWW should be increased to 
$508.28. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s AWW shall be increased to $508.28. 

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 4, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-852-461-02 

ISSUES 

 The issues determined herein are disfigurement benefits and resolution of the 
ambiguities in the treating physician’s impairment rating. 

 

FINDINGS OF FACT 

1. On April 20, 2010, claimant suffered an admitted work injury due to a 
ventral hernia. 
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2. On October 6, 2011, Dr. Desko performed surgery to repair the hernia.  
Claimant then underwent a course of physical therapy. 

3. Dr. Desko imposed permanent restrictions against material handling in 
excess of 30 pounds. 

4. On February 16, 2012, Dr. Loftis determined that claimant was at 
maximum medical improvement (“MMI”).  Dr. Loftis noted that claimant was “doing 
really well.  She is having no significant pain from it.  She does have a permanent 30-lb. 
lifting restriction.”  Dr. Loftis noted no palpable defect or deformity on physical 
examination.  Dr. Loftis determined that claimant had “no impairable rating as other than 
the lifting restriction she is having no impairment from the hernia repair at this point.” 

5. The insurer filed a final admission of liability (“FAL”).  On May 2, 2012, the 
insurer filed an amended FAL denying liability for any permanent medical impairment 
benefits.   

6. On May 29, 2012, claimant filed her objection to the amended FAL and 
her Notice and Proposal for a Division Independent Medical Examination (“DIME”). 

7. On May 29, 2012, claimant’s attorney also wrote to Dr. Loftis to ask the 
physician to review the pertinent provisions of the American Medical Association Guides 
to Evaluation of Permanent Impairment, Third Edition Revised “to determine whether or 
not [claimant] has a ratable impairment per the Guides.” 

 
8. On July 9, 2012, Dr. Loftis reexamined claimant, who denied any specific 

complaints related to the surgical repair.  Dr. Loftis found no palpable defect in the 
abdominal wall and no masses on physical examination.  Dr. Loftis reiterated that 
claimant was at MMI.  Dr. Loftis referred to Table 6 on page 196 of American Medical 
Association Guides to Evaluation of Permanent Impairment, Third Edition Revised.  He 
concluded that claimant has “a Class 2 impairment precluding heavy lifting but not 
impairing normal activity giving her a 10% WP impairment.  She does not have any 
other impairments related to this injury.” 

 
9. Respondents then filed a Notice and Proposal for a DIME. 
 
10. On August 27, 2012, Dr. Cebrian performed a medical record review for 

respondents and concluded that Dr. Loftis erred in determining permanent impairment 
on the part of claimant. 

 
11. On August 31, 2012, Prehearing Administrative Law Judge (“PALJ”) 

Lamphere held a prehearing conference in this matter.  PALJ Lamphere determined 
that the OAC merits ALJ had to resolve the ambiguities in the conflicting impairment 
ratings issued by the authorized treating provider before the matter could proceed to a 
DIME as requested by one or the other of the parties.   
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12. The final impairment rating by Dr. Loftis is 10% whole person.  The 
resolution of ambiguities in the MMI or impairment determinations by a treating 
physician most often requires one to examine the latter report by that physician.  In his 
final report, Dr. Loftis expressly finds 10% impairment after considering Table 6 on page 
196 of American Medical Association Guides to Evaluation of Permanent Impairment, 
Third Edition Revised.  The critique by Dr. Cebrian is irrelevant except insofar as Dr. 
Cebrian and respondents acknowledge that Dr. Loftis has, in fact, determined 10% 
whole person impairment.  Whether or not Dr. Loftis erred in that determination is 
irrelevant.   

 
13. Claimant has a serious and permanent bodily disfigurement normally 

exposed to public view, described as a six-inch curved red scar on the abdomen 
extending anteriorly from the naval and a one-half inch diameter area of red scarring on 
the lower right abdomen.   

 

CONCLUSIONS OF LAW 

 1. Pursuant to section 8-42-108(1), C.R.S., claimant is entitled to an award 
for serious and permanent bodily disfigurement normally exposed to public view.  
Considering the size, location, and general appearance of the disfigurement as found, 
the Judge determines that claimant is entitled to an award of $2,200 for disfigurement 
benefits. 

2. The only other issue for hearing was resolution of the ambiguities in the 
conflicting impairment ratings issued by the authorized treating provider, Dr. Loftis.  As 
the parties noted, the only practical effect of this determination is which party has to pay 
for the DIME because claimant timely requested a DIME after respondents filed their 
amended FAL and respondents timely requested a DIME after Dr. Loftis issued his final 
impairment determination.  No issue has been presented about any violation by either 
party of the statute or rules.  For example, no issue exists about whether respondents 
acted correctly in filing the FAL after the initial impairment determination by Dr. Loftis.  
Indeed, on its face, that report expressly determined no impairment and provided a 
basis for the FAL that denied any liability for permanent impairment benefits.  No issue 
exists about respondents unilaterally attempting to withdraw a prior FAL for permanent 
benefits after receiving a later report from the physician with a different impairment 
rating.  Cf. Exum v. Southwest Memorial Hospital, W. C. No. 4-395-163 (Industrial Claim 
Appeals Office, January 5, 2001).   
 

3. Instead, the sole issue is the duty of the Judge to resolve ambiguities in 
the determinations of a single authorized provider before either party has to proceed 
with a DIME.  Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. 
App. 2002); Calvillo v. Intermountain Wood, W.C. No. 4-462-927 (ICAO, September 24, 
2002); Briley v. K-Mart Corporation, W.C. No. 4-494-519 (ICAO, March 12, 2003); 
Pacheco v. Patti’s Incorporated, W.C. No. 4-421-759 (ICAO, May 3, 2004).  Only 
Calvillo, supra, dealt with the determination of the rating rather than the MMI date.  
Nevertheless, the rationale is the same for both MMI and impairment determinations by 
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the treating physician.  Calvillo, supra.  A party cannot make a meaningful decision 
whether to dispute an impairment rating until the party knows the exact degree of 
impairment assigned by the treating physician.  Admittedly, Calvillo, supra, was an 
easier case because the initial impairment report by the treating physician did not even 
purport to be a final determination of all impairment suffered by that claimant.  In the 
current matter, Dr. Loftis appeared simply to change his determination after reviewing 
the applicable provisions of the American Medical Association Guides to Evaluation of 
Permanent Impairment, Third Edition Revised.  Nevertheless, the two determinations by 
Dr. Loftis conflict, thereby creating ambiguity about precisely what Dr. Loftis determined.  
As found, the final impairment rating by Dr. Loftis is 10% whole person.  No request for 
benefits was made by the parties and no permanent impairment benefits are ordered 
herein. 
  

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay to claimant $2,200 in one lump sum for serious and 
permanent bodily disfigurement. 

2. The insurer shall pay to claimant interest at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

3. All other matters not determined herein are reserved for future determination 
after hearing. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty 
(20) days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  October 5, 2012   

Martin D. Stuber 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-782-977-03 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
suffered a worsening of his condition after he was found to be responsible for his 
termination of employment? 

 If Claimant has proven a worsening of his condition, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary total 
disability (“TTD”) benefits after the worsening of his condition? 

 Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to medical benefits in the form of home modifications and a cell phone related 
to his admitted industrial injury? 

 Whether Claimant has proven by a preponderance of the evidence that he 
was overpaid temporary disability benefits of $59,487.65 instead of the $64,590.73 
claimed by Respondents on their general admission of liability (“GAL”) 

 Whether Respondents have proven by a preponderance of the evidence 
that Claimant’s claim for TTD benefits is barred by the doctrines of issue preclusion or 
res judicata? 

 The parties stipulated prior to the hearing that Claimant’s average weekly 
wage is $855.33. 

FINDINGS OF FACT 

6. Claimant was injured in an admitted work related injury when a forklift ran 
over both of his feet on January 21, 2009.  Respondents admitted for liability and began 
paying benefits.  Following Claimant’s injury, Employer provided Claimant with work 
within his restrictions.  Employer, after receiving an anonymous telephone call from a 
medical provider who reported that Claimant was not who he claimed to be, investigated 
Claimant’s employment application and discovered Claimant had provided false 
information to Employer and was not legally in the United States and could not legally 
work.  Employer terminated Claimant’s employment upon this discovery. 

7. The parties proceeded to hearing in this case on the issue of whether 
Claimant was responsible for his termination of employment pursuant to Sections 8-42-
105(4) and 8-42-103(1)(g), C.R.S. 2009.  An Order was entered on October 14, 2010 
finding that Claimant committed a volitional act that resulted in his termination of 
employment and temporary disability benefits after February 26, 2010 were denied.  
The Order was upheld on appeal. 
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8. Claimant’s condition continued to require medical care and was eventually 
referred to Dr. Farooqi by Dr. Heil.  Dr. Farooqi examined Claimant on June 9, 2010 and 
diagnosed Claimant with adducto-cavovarus foot posture due to a massive midfoot 
injury with the setting of a flap.  Dr. Farooqi recommended additional surgery and noted 
Claimant could not do much other than some sedentary type work.  Dr. Farooqi further 
indicted that Claimant would continue with work restrictions by Dr. Heil and wrote a 
simple note indicating what Claimant would be capable of performing.  The ALJ finds 
and determines that the note authored by Dr. Farooqi took Claimant off of work 
completely beginning June 9, 2010. 

9. Dr. Farooqi eventually performed surgery on Claimant on September 23, 
2010 consisting of a revision open reduction with internal fixation arthrodesis and left 
midfoot fracture dislocation.  Dr. Farooqi performed three more surgical procedures on 
Claimant’s left foot including an amputation of Claimant’s left heel on April 12, 2012.  Dr. 
Farooqi testified at hearing that Claimant remains restricted from work as he is still 
adapting to the prosthetic. 

10. Dr. Farooqi testified that because of the amputation, a walk-in shower would 
be ideal to allow Claimant to get in and out of his shower for personal hygiene.  Dr. 
Farooqi testified that a transfer bench would be a reasonable modification, but may not 
work with the configuration of Claimant’s bathroom.  Dr. Farooqi testified on cross-
examination that he was unaware as to whether it is possible to get a tub transfer bench 
that swivels, but it was worth giving the tub transfer bench a trial. 

11. Dr. Farooqi further testified that when he evaluated Claimant on June 9, 
2010, Claimant reported to him that he could not stand for more than ten (10) minutes 
and his foot was “unshoeable”.  Dr. Farooqi testified that because of Claimant’s limited 
ability to walk and stand and inability to wear a shoe, he did not believe Claimant was 
capable of working on June 9, 2010.  The ALJ finds the testimony of Dr. Farooqi to be 
credible and persuasive. 

12. Claimant testified at hearing that following his injury, he was released to 
return to work for employer in October 2009 with work restrictions of no lifting greater 
than ten (10) pounds with seated employment only.  Claimant was subsequently taken 
off of work on December 4, 2009, before returning to work for Employer in February 
2010 doing custodial work and sweeping the soldering units at the Debeque office.  
Claimant testified he was terminated by Employer on February 25, 2010.  Claimant 
testified his work restrictions subsequently changed when Dr. Farooqi took Claimant off 
of work completely. 

13. Claimant testified at hearing that he need to have his bathroom modified to 
have a walk in shower because he uses a wheelchair at his home and his wheelchair 
does not fit in the bathroom.  Claimant testified the space between his toilet and the tub 
is very narrow. The ALJ notes that Claimant had a difficult time at hearing estimating the 
distance between his tub and the toilet. 
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14. Claimant also testified at hearing that he would need a cell phone because 
he and his wife share a cell phone and, if she is out with the children, she takes the cell 
phone with her.  Therefore, according to Claimant’s testimony, if he were to fall and 
have an emergency, he would not be able to call his wife for assistance. 

15. The ALJ finds and determines that Claimant’s request for a walk-in shower is 
not a medical apparatus that is reasonably necessary for the treatment of Claimant’s 
injury as it does not provide therapeutic relief from the effects of the injury.  The ALJ 
credits the testimony of Dr. Farooqi that a tub transfer bench could be adequate to allow 
Claimant to get in and out of his tub for hygiene purposes and denies the request to 
modify his bathroom to include a remodel of his bathroom to install a walk-in shower.  
The ALJ credits this testimony over Claimant’s contrary testimony as to why the transfer 
bench would not be appropriate for his bathroom.  The ALJ finds Claimant’s testimony 
on this issue was confusing and finds that Claimant could not adequately explain why 
he would need to have a walk in shower instead of the transfer bench that Dr. Farooqi 
testified to as a reasonable alternative to the home modifications. 

16. The ALJ finds and determines that Claimant’s request for a cellular phone 
paid for by Respondents is not a medical apparatus that is reasonably necessary to the 
treatment of Claimant’s injury.  The ALJ finds and determines that while a cellular phone 
may provide Claimant with peace of mind by allowing Claimant to contact his wife in the 
event of an emergency, but is not medically necessary to treat Claimant’s injury.  The 
ALJ further finds that Claimant has failed to prove by a preponderance of the evidence 
that either the cell phone or the walk in shower modifications are medical in nature or 
incidental to Claimant receiving medical treatment.   

17. The ALJ finds based on the testimony of Dr. Farooqi and Claimant and the 
medical records submitted into evidence that the Claimant suffered a worsening of his 
medical condition on June 9, 2010 when Dr. Farooqi took Claimant off of work 
completely.  The ALJ finds and determines that this worsened condition ultimately 
resulted in Claimant undergoing surgery and having his left foot ultimately amputated.   

18. Respondents argue that even if Claimant suffered a worsening of his medical 
condition, the worsening of condition did not cause a wage loss for Claimant.  
Respondents note that Dr. Farooqi testified he did not restrict Claimant’s ability to sit, 
use of his upper extremities, hands, wrists, elbows or fingers.  Respondents argue that 
Claimant’s inability to earn wages is not related to his worsened condition, but instead 
related to his status as an illegal immigrant.  The ALJ is not persuaded. 

19. Claimant was under work restrictions from Dr. Heil (signed by Ms. Steele, his 
physician’s assistant) that included no prolonged walking or standing and limitations on 
his lifting dated February 1, 2010.  On his visit to Dr. Heil on February 22, 2010, Dr. Heil 
noted Claimant was doing well and noted he could slowly advance up his activities with 
the anticipation that he would be able to return to moderate duty type work within six 
weeks.  Claimant testified at hearing that the work duties he was performing when he 
was terminated included sweeping floors in the Debeque office for Employer.  
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Unfortunately, after Claimant’s termination, his condition worsened resulting in Dr. 
Farooqi taking Claimant off of work completely.   

20. The ALJ finds that Claimant has proven that it is more likely true than not 
that Claimant’s worsening of his condition has led to a wage loss.  Claimant’s physical 
condition deteriorated from a light duty work restriction that allowed Claimant to perform 
duties to being taken off of work completely by Dr. Farooqi, and eventually led to 
multiple surgeries on Claimant’s left foot.  The ALJ credits the medical reports and the 
testimony of Dr. Farooqi and finds that Claimant has proven that it is more likely than 
not that he suffered a worsening of his medical condition that led to increased work 
restrictions and the increased work restrictions resulted in an complete inability to work 
or impaired the Claimant’s ability to perform his regular employment. 

21. Claimant’s status as an illegal alien does not automatically preclude 
Claimant from receiving temporary disability benefits.  Despite Respondents’ arguments 
to the contrary, ALJ Broniak in her prior decision did not issue a finding regarding 
Claimant’s legal status to work that would preclude Claimant from receiving benefits 
after a worsening of his condition.  Instead, that finding noted that Claimant committed a 
volitional act of providing Employer with false papers that resulted in his termination of 
employment.  But the mere fact that Claimant cannot legally work in the country does 
not automatically disqualify Claimant from receiving temporary disability benefits.  To 
accept Respondents’ argument in this case could potentially result in all employees who 
are illegal aliens at the time of their injury be permanently barred from receiving 
temporary disability benefits if they are terminated from employment by their employer 
based on their illegal status, despite any worsened condition they suffer after their 
termination of employment.  The ALJ finds and determines that it is not the intent of the 
Colorado Workers’ Compensation Act to allow for a permanent bar to an injured 
workers’ receipt of temporary disability benefits after a worsening of condition based on 
his status in this country as an illegal alien. 

22. Respondents also argue that Claimant’s claim is barred by the affirmative 
defenses of issue preclusion and res judicata.  The ALJ notes, however, that in Order 
for issue preclusion to apply, there must be established that (1) the issue precluded is 
identical to an issue actually and necessarily adjudicated in the prior proceeding; (2) the 
party against whom estoppel is sought was a party to or in privity with a party to the 
prior proceeding; (3) there was a final judgment on the merits in the prior proceeding; 
and (4) the party against whom the doctrine is asserted had a full and fair opportunity to 
litigate the issue in the prior proceeding. 

23. In this case, there is not an identical issue to one actually and necessarily 
adjudicated at the prior hearing.  The issue at the prior hearing involved whether the 
Claimant committed a volitional act that led to his termination of employment.  This was 
established by Respondents at the prior hearing, and Claimant’s claim for benefits was 
terminated by the Order of ALJ Broniak.  The issue at this hearing, however, involves 
whether the Claimant, after his termination of employment, suffered a worsening of his 
condition that contributed to his eventual wage loss.  The prior finding by ALJ Broniak 
does not serve to permanently bar Claimant from receiving temporary disability benefits 
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in this case, as Claimant may establish that he is entitled to a new period of temporary 
disability benefits after his termination of employment. 

24. Respondents point out in their position statement that Employer is legally 
prohibited from offering Claimant modified duty within any restrictions set forth by a 
treating physician.  This is true.  However, the mere fact that Employer cannot offer 
Claimant modified employment does not preclude Claimant from receiving temporary 
disability benefits where Claimant has proven that it is more likely true than not that the 
worsening of his condition contributed to Claimant’s subsequent wage loss. 

25.   Respondents filed a GAL on February 10, 2012 admitting for an AWW of 
$664.37, and TTD benefits paid to Claimant for the period of March 22, 2009 through 
October 18, 2009 at a rate of $422.92 per week, for a period of 38 4/7 weeks, 
amounting $17,084.06 in benefits.  The GAL also admitted for TTD benefits paid from 
December 4, 2009 through February 26, 2010, again at a rate of $422.92 per week for a 
period of 12 1/7 weeks, amounting to $2,657.51 in benefits.  The GAL claimed an 
overpayment of $64,590.73.   

26. The overpayment occurred because Claimant continued to receive TTD 
benefits after the Order of ALJ Broniak was entered pending the appeal.  Respondents 
were required to continue to provide Claimant with TTD benefits until such time as the 
appeal because final.   

27. The payment log entered into evidence by Respondents documents that 
Respondents paid Claimant TTD benefits in the amount of $59,487.65 for the period of 
February 26, 2010 through February 14, 2012 at which time TTD benefits were 
terminated when the Order became final.  Respondents do not appear to dispute this 
amount of the overpayment in their Position Statement.  Respondents are entitled to a 
credit for this amount of the overpayment against any benefits ordered in connection 
with this case. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2008.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 
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2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

4. Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S., contain identical 
language stating that in cases “where it is determined that a temporarily disabled 
employee is responsible for termination of employment the resulting wage loss shall not 
be attributable to the on-the-job injury.”  In Colorado Springs Disposal v. Industrial Claim 
Appeals Office, 58 P3d 1061 (Colo. App. 2002), the court held that the term 
“responsible” reintroduced into the Workers’ Compensation Act the concept of “fault” 
applicable prior to the decision in PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995).  Hence, the concept of “fault” as it is used in the unemployment insurance 
context is instructive for purposes of the termination statutes.  Kaufman v. Noffsinger 
Manufacturing, W.C. No. 4-608-836 (Industrial Claim Appeals Office, April 18, 2005).  In 
that context, “fault” requires that the claimant must have performed some volitional act 
or exercised a degree of control over the circumstances resulting in the termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1995) opinion after 
remand 908 P.2d 1185 (Colo. App. 1995). 

5. In Anderson v. Longmont Toyota, 102 P.3d 323 (Colo. 2004) the Colorado 
Supreme Court held that in cases where it is determined that the claimant is responsible 
for his or her termination of employment, the statutory provisions of Sections 8-42-



 65 

103(1)(g) and 8-42-105(4) are not a permanent bar to receipt of temporary disability 
benefits.  In Anderson, the claimant suffered a worsened condition causally related to 
the industrial injury as evidenced by increased work restrictions after claimant’s 
termination of employment that prevented claimant from working.  The court held in 
Anderson that because the worsened condition and not the termination of employment 
caused the wage loss, the claimant was entitled to temporary disability benefits.  See 
Anderson, supra. 

6. As found, Claimant has proven by a preponderance of the evidence that 
he suffered a worsening of his condition after his termination of employment that led to 
his being taken off of work completely by Dr. Farooqi.  As found, Claimant has proven 
by a preponderance of the evidence that his worsened condition and not his termination 
of employment from Employer caused or contributed to Claimant’s wage loss as of June 
9, 2010. 

7. Issue preclusion may be invoked in workers’ compensation proceedings.   
Sunny Acres Villa, Inc. v. Cooper, 25 P.3d 44 (Colo. 2001).  Issue preclusion precludes 
relitigation of an issue where: (1) the issue precluded is identical to an issue actually 
and necessarily adjudicated in the prior proceeding; (2) the party against whom 
estoppel is sought was a party to or in privity with a party to the prior proceeding; (3) 
there was a final judgment on the merits in the prior proceeding; and (4) the party 
against whom the doctrine is asserted had a full and fair opportunity to litigate the issue 
in the prior proceeding.  Pomeroy v. Waitkus, 183 Colo. 344, 517 P.2d 396 (1973).   

8. As found, Respondents have failed to prove that there is an identical issue 
from one that is actually adjudicated at the prior hearing.  In the prior hearing, the issue 
was whether Claimant had committed a volitional act that resulted in his termination of 
employment.  The new issue addressed in this case involved whether Claimant has 
demonstrated that after he committed the volitional act, his condition worsened to the 
point that it contributed to a wage loss and thereby entitled Claimant to a new period of 
temporary disability benefits under the Anderson v. Longmont Toyota progeny of cases. 

9. Respondents argument that the findings by ALJ Broniak that the Claimant 
was incapable of working in the country legally prohibits Claimant from collecting TTD 
benefits after a worsening of his physical condition are rejected by the court.  As noted 
above, it is not the intent of the Colorado Workers’ Compensation Act to permanently 
deny an injured worker temporary disability benefits after a worsening of his condition if 
it is determined that the injured worker is in the country illegally. 

10. As found, Respondents’ argument that Claimant’s wage loss was caused 
by his illegal status in the country, and not his work restrictions from Dr. Farooqi, is 
found to be unpersuasive. 

11. Section 8-42-101(1)(a), C.R.S. 2008 provides, in pertinent part, that:  

Every employer, regardless of said employer's method of insurance, shall furnish 
such, medical ... hospital, and surgical supplies, crutches, and apparatus as may 
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reasonably be needed at the time of the injury or occupational disease and 
thereafter during the disability to cure and relieve the employee from the effects 
of the injury. 

12. In order for an apparatus to be compensable under this section, it must be 
"medical" in nature, "incidental" to obtaining necessary medical treatment, see Kuziel v. 
Pet Fair, Inc., 931 P.2d 521 ((Colo. App. 1996), or provide therapeutic relief from the 
effects of the injury. Cheyenne County Nursing Home v. Industrial Claim Appeals Office, 
892 P.2d 443 (Colo. App. 1995).  The court of appeals has narrowly construed § 8-42-
101(1)(a) when determining whether a particular apparatus or service is medical in 
nature. See Kuziel v. Pet Fair, Inc., supra (determining that child care services were not 
medical in nature because they did not relieve the symptoms or effects of the injury, and 
were not directly associated with the claimant's physical needs); Bogue v. SDI Corp., 
931 P.2d 477 (Colo. App. 1996)(wheelchair-accessible van was not medical aid 
reasonably necessary for treatment of the claimant's incomplete quadriplegia); Country 
Squire Kennels v. Tarshis, 899 P.2d 362 (Colo. App. 1995) (housecleaning services 
were not "incidental to" expense of providing reasonably necessary medical, nursing, or 
attendant care treatment services); Cheyenne County Nursing Home v. Industrial Claim 
Appeals Office, supra (stair glider was not medically necessary to relieve effects of 
injury); Hillen v. Tool King, 851 P.2d 289 (Colo. App. 1993)(lawn care services were 
unrelated to claimant's physical condition and were not prescribed to cure or relieve the 
claimant of the symptoms of the injury); ABC Disposal Services v. Fortier, 809 P. 1071 
(Colo. App. 1990) (snow blower was not medical aid to cure or relieve the symptoms of 
industrial injury). 

13. As found, Claimant has failed to prove by a preponderance of the 
evidence that the bathroom modifications or the cell phone are medical in nature or 
incidental to receiving medical care.  As found, Claimant’s request for a cell phone paid 
for by Respondents may provide Claimant with peace of mind, but would not be 
reasonably necessary to allow Claimant to receive medical care.  Likewise, while 
Claimant has requested modifications to his bathroom, Dr. Farooqi testified that a 
shower bench could be a reasonable alternative to modifying the bathroom to include a 
walk in shower.   

14. Overpayment is defined at Section 8-40-201(15.5) as “money received by 
a claimant that exceeds the amount that should have been paid, or which the claimant 
was not entitled to receive, or which results in duplicate benefits because of offsets that 
reduce disability or death benefits payable under said articles.  For an overpayment to 
result, it is not necessary that the overpayment exist at the time the claimant received 
disability or death benefits under said articles.” 

15. It does not appear to be disputed by the parties that Claimant received an 
“overpayment” of benefits by receiving TTD benefits during a period of time after he was 
responsible for his termination of employment and while the prior Order in this case was 
pending on appeal.  It also does not appear to be disputed by the parties that the extent 
of the overpayment, based on the payment records entered into evidence is 
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$59,487.65.  As such, Respondents are entitled to a credit against any TTD (or other 
benefits) owed to Claimant for the full amount of the overpayment of $59,487.65. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay Claimant TTD benefits based on the stipulated 
AWW beginning June 9, 2010 and continuing until terminated by law or statute. 

2. Claimant’s claim for a cell phone provided by and paid for by Respondents 
is denied and dismissed. 

3. Claimant’s claim for home modifications including a walk in shower paid 
for by Respondents is denied and dismissed. 

4. Respondents are entitled to an offset against any benefits owed to 
Claimant based on their overpayment of $59,487.65. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

6. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 5, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
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SUPPLEMENTAL ORDER 

ISSUES 

1. Compensability for a right upper extremity injury occurring on November 
17, 2011; 

2. Temporary total disability benefits from November 17, 2011 and 
continuing; 

3. Average weekly wage; 
4. Medical benefits; and  
5. Penalty for failing to carry worker’s compensation insurance. 
 

FINDINGS OF FACT 

1. Claimant does not speak English and testified through interpreter, Louise 
Duarte. 

2. Claimant was hired by Employer on or about November 10 or 11, 2011 as 
a roofer.  Claimant earned $300.00 per week. 

3. Claimant sustained a work related injury on November 17, 2011, when he 
picked up a heavy roll of black roofing paper and felt a tear and pain in his right 
shoulder.  Claimant reported the injury to *J, owner of Employer.  Claimant asked to be 
taken to a doctor but Mr. *J said no.   

4. Employer did not carry worker’s compensation insurance on November 
17, 2011. 

5. Employer had proper notice of the hearing and failed to appear.  On April 
13, 2012, the Office of Administrative Courts sent “Notice of Hearing” to Employer at its 
last two known addresses: ---, Denver, CO 80239 and ---,  Denver, CO 80239. 

6. On November 23, 2011, Claimant sought treatment at Denver Health 
Medical Center.  The notes from that visit with Ms. Sorrentino, FNP-BC indicate that a 
week prior, Claimant was on a roof when he passed a large roll of black paper to 
another person and experienced right shoulder pain.  Her assessment was right rotator 
cuff tear.  Claimant was referred to orthopedics. 

7. Dr. Meryl Singer Livermore from Denver Health wrote a letter dated March 
8, 2012 stating that Claimant “is currently being seen by me for a high right brachial 
plexus injury.  I have ordered some testing done to evaluate the extent of injury.  
Currently has little ability to use the right upper extremity.” 

8. Claimant was referred to Denver Health Physical Therapy for right upper 
extremity brachial plexopathy by Dr. King on February 16, 2012.  The note also reflects 
that Claimant was in a splint. 

9. Claimant was seen at Denver Health on February 12, 2012, March 15, 
2012, March 26, 2012, March 27, 2012, April 4, 2012, April 19, 2012, May 1, 2012, May 
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29, 2012, and May 31, 2012.  Each time Claimant sought treatment he paid $15.00 
cash.  On some of these dates, he was seen several times and paid $15.00 each time. 

10. Claimant has been unable to work since his injury.  Claimant is unable to 
perform his regular job as a roofer with his right upper extremity in a sling and Dr. 
Livermore’s restriction. 

11. Claimant currently experiences pain in his right arm, shoulder, wrist, and 
fingers.  He also has numbness in his right fingers. 

12. Claimant’s employer did not refer Claimant to a physician or select a 
treating provider.  Claimant chose Denver Health. 

13. Claimant’s testimony is credible and consistent with the medical records. 
 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A Claimant in a workers’ compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2009.  A workers’ compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. For a claim to be compensable under the Act, a Claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment. §8-41-301 (1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006). Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evi-
dence before any compensation is awarded. Faulkner v. Industrial Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 
574 (Colo. App. 1998). The question of causation is generally one of fact for 
determination by the Judge. Faulkner, 12 P.3d at 846. 

3. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc., v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).   

4. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 



 70 

action; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

5. Claimant has proven by a preponderance of the evidence that he 
sustained a work related injury to his right upper extremity on November 17, 2011.  
Claimant was found credible and his testimony was consistent with the medical records. 

6. The Respondents are liable for medical treatment which is reasonably 
necessary to cure and relieve the effects of the industrial injury.  § 8-42-101 (1)(a), 
C.R.S. (2009); Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 
1997); Country Squire Kennels v. Tarshis, 899 P. 2d 362 (Colo. App. 1995).  Where a 
claimant’s entitlement to benefits is disputed, the claimant has the burden to prove a 
casual relationship between a work-related injury and the condition for which benefits or 
compensation are sought.  Snyder v. Industrial Claim Appeals Office, 942 P .2d 1337 
(Colo. App. 1997).   Whether the Claimant sustained his burden of proof is generally a 
factual question for resolution by the ALJ.  City of Durango v. Dunagan, 939 P .2d 496 
(Colo. App. 1997).   

7. The Respondents have the right to select the initial authorized treating 
physician.  Section 8-43-404(5), C.R.S.  Respondents are liable only for treatment from 
authorized providers.  A physician may become authorized to treat the claimant as a 
result of a referral from a previously authorized treating physician. The referral must be 
made in the "normal progression of authorized treatment." Greager v. Industrial 
Commission, 701 P.2d 168 (Colo. App. 1985).  If the employer fails to authorize a 
physician upon claimant’s report of need for treatment, claimant is impliedly authorized 
to choose her own authorized treating physician. Greager, supra.   

8. Employer failed to refer Claimant to a medical provider on November 17, 
2011 when Claimant reported the work injury.  Therefore, the right to select a provider 
transferred to Claimant.  Claimant chose Denver Health.  Denver Health and its referrals 
are authorized treating providers.  Employer is responsible for the expenses incurred at 
Denver Health and its referrals. 

9. Average weekly wages provide the basis for computing benefits provided 
by the Workers’ Compensation Act, and are to be calculated based on the “the monthly, 
weekly, daily, hourly, or other remuneration which the injured or deceased employee 
was receiving at the time of the injury.” § 8-42-102(2), C.R.S.  The purpose in 
calculating average weekly wage is to “fairly determine” an employee’s wage.  § 8-42-
102(3), C.R.S.  Wages are the money rate at which the services rendered are 
“recompensed under the contract of hire in force at the time of the injury,” § 8-40-
201(19)(a), C.R.S., and include the value of such fringe benefits as health insurance 
paid for by the employer, room and board, § 8-40-201(19)(b), C.R.S.  See also Humane 
Soc’y v. Indus. Claim Appeals Office, 26 P.3d 546 (Colo. App. 2001). 

10. Claimant’s average weekly wage is $300.00.  Claimant testified that he 
earned $300.00 per week and his testimony was not refuted. 
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11. A disability indemnity is payable as wages if the compensable injury or the 
occupational disease causes disability. Section 8-42-103(1), C.R.S. Temporary total 
disability benefits are paid at a rate of two-thirds of a claimant’s average weekly wage, 
not to exceed a maximum of ninety-one percent of the state average weekly wage. 
Section 8-42-105(1), C.R.S. Once commenced, temporary total disability benefits 
continue until one of the events listed in Section 8-42-105(3), C.R.S. occurs.  

 
12. Claimant has proven by a preponderance of the evidence that he has 

been unable to work since the injury on November 17, 2011.  Claimant’s arm is in a 
sling and he has very limited use of it.  Claimant is unable to perform his regular job as 
a roofer and therefore, he is entitled to temporary total disability benefits from the 
November 17, 2011 and continuing until terminated pursuant to statute. 

 
13. Section 8-43-408(1), C.R.S. provides in relevant part: 

 
In any case where the employer is subject to the provisions 
of articles 40-47 of this title and at the time of an injury has 
not complied with the insurance provisions of said articles, or 
has allowed the required insurance to terminate, or has not 
affected a renewal thereof, the employee, if injured, or if 
killed, the employee’s dependents may claim the 
compensation and benefits provided in said articles, and in 
any such case the amounts of compensation or benefits 
provided in said articles shall be increased by fifty percent. 

 
  14. Pursuant to Section 8-43-408, C.R.S., Employer failed to comply with the 
insurance requirements of the Act, and therefore, compensation or benefits shall be 
increased fifty percent.  Claimant has proven by a preponderance of the evidence that 
Respondent did not have workers’ compensation insurance on November 17, 2011. 

ORDER 

 It is therefore ordered that: 

1. Employer shall pay for the medical treatment provided by Denver Health 
and its referrals pursuant to the fee schedule. 

2. Employer shall reimburse Claimant his co-pay of $15.00 for each visit to 
Denver Health for treatment for this injury for a total of $240.00. 

3. Employer shall pay Claimant TTD at the rate of $300.00 (rate increased 
from TTD rate of $200.00 to $300.00 due to 50% penalty for failing to carry workers’ 
compensation insurance) from November 17, 2011 and continuing until terminated 
pursuant to statute.  TTD from 11/17/11 to 8/29/12 is calculated at the daily rate of 
$42.857 times 284 days equals $12,171.38. 

4. Employer shall pay interest at the rate of 8% per annum on all 
compensation not paid when due. 
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5. In lieu of payment of the above compensation and benefits to the Claimant, 
the Respondent-Employer shall: 
  
            a.         Within ten (10) days of the date of service of this order, deposit the sum of 

$20,000.00 with the Division of Workers' Compensation, as trustee, to 
secure the payment of all unpaid compensation and benefits awarded.  The 
check shall be payable to: Division of Workers' Compensation/Trustee. The 
check shall be mailed to the Division of Workers' Compensation, P.O. Box 
300009, Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

  
            b.         Within ten (10) days of the date of service of this order, file a bond in the 

sum of $20,000.00 with the Division of Workers' Compensation within ten 
(10) days of the date of this order: 

                        (1)       Signed by two or more responsible sureties who have received prior 
approval of the Division of Workers' Compensation; or 

                        (2)       Issued by a surety company authorized to do business in Colorado. 
                        The bond shall guarantee payment of the compensation and benefits 

awarded. 
  
            IT IS FURTHER ORDERED:  That the Respondent-Employer shall notify the 
Division of Workers' Compensation of payments made pursuant to this order. 
  
            IT IS FURTHER ORDERED:  That the filing of any appeal, including a petition to 
review, shall not relieve the employer of the obligation to pay the designated sum to the 
trustee or to file the bond.  §8-43-408(2), C.R.S. 
  

6. All matters not determined herein are reserved for future determination. 

DATED:  October 5, 2012 

Barbara S. Henk 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-812-784-01 

ISSUES 

The issue presented for consideration at hearing is whether Claimant overcame 
the opinion of the Division Independent Medical Examiner (DIME) by clear and 
convincing evidence with regard to maximum medical improvement (MMI) and 
impairment rating.   
 

FINDINGS OF FACT 
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 Based upon the evidence presented at hearing, the ALJ finds as fact:  
 
1. Claimant worked for the Employer as a part time customer service 

representative at the time of the work injury.  On December 26, 2009, Claimant 
sustained a compensable work-related right shoulder injury while closing an aircraft 
door.  Claimant credibly testified that she had no pre-existing injuries or problems with 
her right shoulder and that there have been no intervening or subsequent injuries to her 
right shoulder following this industrial accident of December 26, 2009. 

 
2. The parties attended a hearing before ALJ Laura A. Broniak on June 2, 2011, 

on the issue of whether right shoulder surgery was reasonable, necessary, and related 
to the admitted workers’ compensation injury.  (Respondent’s Exhibit A). 

 
3. On July 20, 2011, ALJ Broniak denied Claimant’s request for right shoulder 

decompression and distal clavicle resection surgery as not reasonable or medically 
necessary based on the medical records.  ALJ Broniak denied the surgery request 
based on her findings that the surgery was recommended primarily on the Claimant’s 
subjective pain complaints and without the support of objective findings or a favorable 
prognosis.     (Respondent’s Exhibit A, BS 000008). 

 
4. ALJ Broniak’s determination constitutes the law of the case before her.  It does 

not preclude Claimant from bringing this claim addressing evidence not available at the 
time of ALJ Broniak’s hearing and seeking a determination that Claimant’s need for 
medical treatment, specifically, whether a right shoulder surgery was reasonably 
necessary and related medical treatment. 

 
5. Claimant sought appellate review of ALJ Broniak’s Order dated July 20, 2011, 

that denied the Claimant’s request for shoulder surgery.  The Industrial Claim Appeals 
Office (ICAO) affirmed the ALJ’s Order and upheld the denial of Claimant’s request for 
shoulder surgery on December 20, 2011.  (Respondent’s Exhibit B). 

 
6. Claimant was treated conservatively for her shoulder and neck condition by 

the primary treating providers, Dr. Rafferty at Kaiser on the Job.  After Kaiser on the Job 
closed their facility, Claimant’s treatment was transferred to Dr. Greg Smith at OccMed 
Colorado.  In a medical report from Dr. Rafferty dated September 9, 2011, the doctor 
states: 

 
[N]o need for placement at MMI today.  Condition not stable 
and in my opinion, there remains treatment available to 
[Claimant] that is reasonably expected to improve her 
condition... Dr. Ghazi every six to twelve weeks for 
medication management while using narcotics and since 
FCE not obtained, will continue with current work restrictions 
indefinitely or permanently, at least until functional capacity 
changes. 
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7. Claimant obtained a second MR arthrogram of the right shoulder on November 
15, 2011.  The resulting impression was “[n]o arthrogram evidence to suggest labral 
tearing.  Mild tendinosis is seen throughout the rotator cuff with no other gross 
pathology.”  (Respondent’s Exhibit I, BS 000037).  

 
8. Respondent requested an 18-month DIME and Claimant underwent the 18-

month DIME with Dr. Susan Santilli on November 16, 2011.  (Respondent’s Exhibit J). 
 
9. Dr. Santilli opined that Claimant was at MMI as of January 25, 2011, and 

assigned a 7% whole person rating for the cervical spine and a 0% rating for the right 
shoulder.  (Respondent’s Exhibit J, BS 000038, 000046-000051). 

 
10. Dr. Santilli based the Claimant’s impairment rating solely on Claimant’s 

cervical spine and assigned 0% for loss of range of motion in the cervical spine and 7% 
for specific disorders due to the rhizotomies performed at C3, 4, and 5.  Dr. Santilli did 
not assign any impairment rating for the right shoulder.  Dr. Santilli stated that 
Claimant’s range of motion in the shoulder was “quite out of proportion to any of her 
studies or other physical findings”, which was corroborated by many of her treating 
physicians.  Thus, Dr. Santilli opined that Claimant’s shoulder range of motion 
measurements in the right shoulder did not truly document her abilities and should not 
be included in the rating.  (Respondent’s Exhibit J, BS 000046-000047). 
 

11. Respondent filed a Final Admission of Liability on January 17, 2012, and 
an Amended Final Admission of Liability on February 9, 2012, pursuant to Dr. Santilli’s 
report and admitted for the 7% whole person impairment rating and MMI date of 
January 25, 2011. 

 
12. Claimant underwent right shoulder arthroscopic rotator cuff repair and 

subacromial decompression with her personal physician Dr. Darin Allred on February 
28, 2012, under her personal health insurance.   The pre-operative diagnosis as noted 
within the surgical report states a right shoulder impingement.  However, the post-
operative diagnosis revealed a full-thickness rotator cuff tear supraspinatus.  The 
surgeon stated: 
 

The patient is a 34 year old female who has had persistent 
right shoulder pain after an injury that she sustained at work.  
She had an IME done and eventually the workers’ comp 
claim was rejected.  She came to me for definitive treatment. 

 
13. Moreover, within the description of the surgical procedure, Dr. Allred 

noted: 
 

Diagnostic arthroscopy revealed a complete normal intra-
articular exam with the exception of her rotator cuff.  She 
had a normal biceps and subscapular tendon, labrum, 
biceps anchor and cartilage.  The only abnormality as 
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mentioned above was the supraspinatus insertion site.  It 
had what I estimated to be in the range of 40% partial-
thickness, under surface tearing.  …When I was done, I 
examined the cuff and was disappointed to find that she did 
have a full-thickness cuff tear.  It exited the bursa side and 
as I probed it with a blood probe, the probe fell into the 
defect and it was obvious that it was a full-thickness defect.  
…she will follow the rotator cuff rehab protocol. 

 
14. Dr. Santilli never had an opportunity to review this MR arthrogram as 

reflected by Respondent’s Exhibit K, i.e. the amended DIME report dated January 9, 
2012.  Dr. Santilli expressed in the amended report that she wanted to review the 
second MR arthrogram before completing her report but by her own admissions within 
this report, she was never able to review this report.  Surgery revealed the full-thickness 
rotator cuff tear supraspinatus, was performed on February 28, 2012.   
 
 15. The totality of the evidence, including Dr. Allred’s post operative report, 
reflects that Claimant had a full-thickness cuff tear and that she was not at MMI for this 
condition on January 25, 2011.  Thus, it is found that, based on clear and convincing 
evidence, Dr. Santilli DIME report is most probably incorrect on the issues of impairment 
rating and MMI. 

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered.   
  

4. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
5. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
Clear and convincing evidence means evidence which is stronger than a “mere 
preponderance”; it is evidence that is highly probable and free from serious and 
substantial doubt.  Metro Moving and Storage Company v. Gussert, 914 P.2d 411, 414 
(Colo.App.1995).   
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3. Claimant contends that she established that Dr. Santilli’s DIME opinion is 
incorrect.  Sections 8-42-107(8)(b)(III) and (c), supra, provide that the finding of a DIME 
physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 
(Colo.App. 1995).  A fact or proposition has been proved by clear and convincing 
evidence if, considering all the evidence, the trier-of-fact finds it to be highly probable 
and free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 
supra.  A mere difference of opinion between physicians fails to constitute error.  See, 
Gonzales v. Browning Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 
2000).   
 
 4. Case law has also determined that a party has met the burden of 
establishing the a DIME impairment rating and diagnosis are incorrect if Claimant has 
demonstrated that the evidence contradicting the DIME is “unmistakable” and free from 
serious or substantial doubt”.  Leming v Industrial Claim Appeals Office, 62 P.3d 1015, 
1019 (Colo. App. 2002) 
 
 5. The DIME examiner’s findings in this matter were incorrect as she found 
that Claimant did not have any surgically correctable lesions to her right shoulder and 
also “believed” that the new arthrogram study would not change this outcome.  
Moreover, the DIME examiner, by her own admissions, never reviewed the second MR 
arthrogram.  
 
 6. The evidence established that Claimant was mistakenly diagnosed and 
that this mistake was finally clarified by the treating surgeon, Dr. Allred.  The surgery 
was performed on February 28, 2012, and after undergoing this surgery, it revealed the 
full thickness rotator cuff tear, supraspinatus.  Moreover, evidence presented at hearing 
established that Claimant had no pre-existing injuries or problems with her right 
shoulder and that there have been no intervening or subsequent injuries to her right 
shoulder following this industrial accident of December 26, 2009.  The surgeon’s 
findings combined with Claimant’s credible and persuasive testimony support the finding 
that Claimant’s issues with her right shoulder were caused by the admitted industrial 
accident of December 26, 2009.   
  
 7. Therefore, it is concluded that Claimant established by clear and 
convincing evidence that Dr. Santilli’s DIME opinion was most probably incorrect with 
regard to MMI and impairment rating. 
 

ORDER 

 It is therefore ordered that: 

It is therefore ordered that: 
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 1. Claimant has sustained her burden of proof to establish by clear and 
convincing evidence that Dr. Santilli’s DIME opinion is most probably incorrect with 
regard to MMI and impairment rating.   

2. The ALJ rejects Respondent’s argument that an earlier ALJ decision 
regarding the reasonableness and necessity of medical treatment, specifically, surgery 
for Claimant’s right shoulder, is the law of this case and precludes Claimant’s current 
challenge to the DIME decision on issues of MMI and impairment rating.   The finding of 
MMI by Dr. Santilli was incorrect.  Claimant is not at MMI for her shoulder as 
conservative treatment is still being offered.  

 
3.   Any and all issues not determined herein are reserved for future 

decision. 
 
  4. The insurer shall pay interest to Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 
 
 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 5, 2012 

Margot W. Jones 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-881-695-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained a left 
shoulder occupational disease-type injury arising out of and within the course of 
his employment? 

FINDINGS OF FACT 
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Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Employer operates a brewery and bottling facility, where claimant has 
worked in the warehouse since January 4, 1988. Claimant is a fork truck operator, 
working on what employer refers to as the bottle depalletizer line. Claimant 
predominantly drives a fork truck to unload pallets stacked with 8 to 10-pound boxes of 
empty beer bottles.  Claimant delivers the pallets from trailers to one of the production 
lines where the bottles are filled with beer.  

2. Claimant's age at the time of hearing was 50 years. Claimant began 
experiencing bilateral shoulder pain in November of 2009. Claimant’s right shoulder 
pain was greater than his left. Claimant reported his right shoulder pain to employer, 
who referred him for medical treatment and admitted liability for his right shoulder claim. 
Claimant underwent two arthroscopic surgeries to his right shoulder and returned to his 
regular work. This claim involves similar symptoms in claimant’s left shoulder. Insurer 
has denied compensability of claimant’s left shoulder condition. 

3. On January 18, 2012, claimant reported left shoulder problems and wrote 
the following on an incident report: 

My left shoulder has been hurting and popping for a while.  It aches most 
of all days and nights. It now has me taking Ibuprofen to try to help with 
the pain and it is not helping much. I think that it has happened because 
of all the driving and turning the steering wheel …. 

(Emphasis added).  

4. Claimant’s main job function is operating the fork truck. Several times 
during his shift, claimant reloads 50-pound roll into a machine that wraps pallets of 
product in cellophane. Claimant occasionally hand-wraps partial pallets of product with 
cellophane. One to ten times per shift, claimant has to clear a jammed pallet. 

5. Employer referred claimant to Concentra Medical Centers, where 
Rosalinda Pineiro, M.D., has evaluated him. Dr. Pineiro diagnosed claimant’s left 
shoulder condition as bursitis, strain, and impingement. In her report of January 19, 
2012, Dr. Pineiro wrote: 

Under the descriptions of pallet driver, [claimant] does have to 
occasionally lift/push 50-pound pallets that get jammed or has to also do 
some overhead activity like wrapping the pallets. This can be at shoulder 
level. Due to the fact that [claimant] is deconditioned and … is overweight 
and does not exercise, I can state with a degree of medical probablility 
that the occasional times that he has to push [a] jam clear and lift 
overhead are sufficient to cause some inflammation of the left 
shoulder causing some bursitis of the left shoulder. 

(Emphasis added).  
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6. At respondents’ request, I. Stephen Davis, M.D., performed an 
independent medical examination of claimant on February 15, 2012.  Dr. Davis 
recommended claimant undergo a magnetic resonance imaging (MRI) scan of his left 
shoulder, which he underwent on February 24, 2012. The MRI scan showed a full-
thickness tear involving the anterior aspect of the supraspinatus tendon, a lesion of the 
biceps/labral complex and superior labrum, arthritic changes of the acromioclavicular 
(AC) joint, and subacromial/subdeltoid bursitis. Dr. Davis reported on March 6, 2012, 
that the MRI scan revealed degenerative changes, which cause claimant pain and 
limited use of his shoulder. Dr. Davis also reviewed a video of claimant’s job activities, 
which showed him lifting 50-pound rolls of stretch wrap. Dr. Davis opined that, while 
such lifting can cause an acute shoulder injury, claimant had not reported a discrete 
lifting event that caused his symptoms. Based upon this history, Dr. Davis opined it 
medically probable that claimant’s degenerative changes in his left shoulder are related 
to daily use at home and at work, aging, and genetics.  

7. At claimant’s request, John S. Hughes, M.D., performed an independent 
medical examination on June 5, 2012. At respondents’ request, Henry Roth, M.D., 
performed an independent medical examination of claimant on July 3, 2012. Both Dr. 
Hughes and Dr. Roth testified as experts in the area of Occupational Medicine. 

8. Dr. Hughes wrote: 

I agree with Dr. Pineiro and disagree with Dr. Davis regarding etiology of 
[claimant’s] left shoulder conditions. In my opinion, these conditions were 
measurably accelerated by [claimant’s] occupational activity. While I agree 
with Dr. Davis that there is no documentation of an “injury” per se, I do 
believe that there is sufficient physical exertion in [claimant’s] job to have 
accelerated a degenerative rotator cuff tear and labral tears as seen on 
the MRI scan. 

Dr. Hughes recommended claimant undergo orthopedic surgical treatment and post-
surgical rehabilitation. 

9. Dr. Roth interviewed claimant and reviewed his medical record history. 
Claimant reported that, by January of 2012, his left shoulder pain had progressed such 
that he experienced nocturnal symptoms and needed to take anti-inflammatory pain 
medications to make it through the day. Dr. Roth assessed claimant’s left shoulder 
condition as age-related rotator cuff disease.  

10. In his report, Dr. Roth explained the difference between symptoms and 
pathology when assessing causation: 

There is no question that an individual with rotator cuff disease will 
experience symptoms when repetitively elevating the arm, internally 
rotating the arm, abducting the arm, doing materials handling overhead or 
lying on the arm. This was [claimant’s] experience. 

**** 
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That he had symptoms when engaging in these activities is an indication 
of the underlying disease process not the pathophysiology of the disease 
process. 

**** 

The symptom manifestations of activities that exceed the disease 
tolerance are only causal with respect to the symptoms ….  

(Emphasis added).  

11. Dr. Roth explained that claimant’s work activities, such as occasional 
material handling of items weighing up to 50 pounds, are insufficient of type and 
magnitude to exceed normal activities of daily living or to exceed his reasonably 
anticipated physiologic tolerance for such activities. Dr. Roth explained that claimant’s 
work activities are insufficient to provide a medically probable cause of claimant’s left 
shoulder disease process:  

These materials are handled overhead but not repetitively.  Repetition 
medically is not doing something more than once but performing an 
activity at a frequency or cycle rate that does not allow for 
physiologic recovery. 

(Emphasis added). Dr. Roth explained that the medical treatment guidelines for 
evaluating causation of shoulder injuries cite repetitive pitching of baseballs as an 
example of such repetitive activity.  

12. According to Dr. Roth, a medically probable analysis of causation of 
claimant’s left shoulder disease process involves the question whether his work 
activities add to what is the reasonably anticipated natural degeneration of his left 
shoulder joint due to his genetics or natural make-up. Dr. Roth wrote: 

In my opinion, the answer is no. I do not find sufficient force and the 
activities described does (sic) not occur with any impact or trauma. 

Dr. Roth explained that claimant has the same degenerative changes in both shoulders, 
implying an endogenous process inherent to claimant’s genetic make-up, and not 
caused by external factors. 

13. According to Dr. Roth, medical science has moved beyond the concept of 
degeneration as a phenomenon of wear and tear: 

The concept and terminology of wear and tear has been outdated by 
appreciating the genetics and biochemistry behind degeneration. 
Degeneration takes place at the cellular level. Degeneration is the inability 
to replace normal tissues as one ages. This is not the result of external 
trauma to the tissues but rather cell senescence [biological aging of cells]. 
That is to say over time, beginning in the second decade of life, there is 
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progressive loss of the number of cells that are available to produce new 
healthy tissue. The rate of which cells disappear is genetically determined. 

**** 

This results in the replacement of healthy tissue with less healthy tissue 
that begins to fray and split (tear). This is the normal human predicament. 
There is nothing unique about the abnormalities identified in [claimant’s] 
shoulders. 

(Emphasis in original). 

14. Although claimant attributed his left shoulder pain to steering the fork 
truck, Dr. Hughes and Dr. Roth alike testified it medically improbable that the activity of 
steering the fork truck caused or reasonably aggravated his left shoulder condition. 

15. According to Dr. Hughes, claimant’s AC joint arthritis is underlying and 
something he brought to his employment. Dr. Hughes agreed that claimant’s exposure 
at work to lifting at shoulder level and forceful pushing and pulling is less injurious since 
he performs those activities at most on a rare or occasional basis. Dr. Hughes opined 
that the cause of claimant’s bilateral rotator cuff tears is his underlying impingement 
anatomy combined with some 25 years of rare physical exertion at work. Dr. Hughes 
explained that claimant developed tendinopathy of his rotator cuffs by age 48, which is 
younger than what he would expect when compared to other 48-year-old men. Dr. 
Hughes opined that claimant’s rare physical exertion at work combined with his AC joint 
arthritis to accelerate his bilateral rotator cuff tears. 

16. Dr. Roth testified that claimant’s bilateral shoulder condition involved pan-
degeneration of the entire physiology and structure of both shoulder joints: 
Degeneration of the ligaments, cartilage, subchondral bone, tendons of muscles, and 
AC joint arthritis. Dr. Roth explained that shoulder degeneration begins in the second 
decade of life. Over time, the loss of blood supply to cartilage, ligaments, and tendons 
causes fissuring of those tissues.  The loss of blood supply is accelerated by lack of use 
and lack of motion. By age 60, greater than 50% of adults have advanced shoulder 
disease. 

17. Dr. Roth agrees with Dr. Hughes that claimant’s job involves only rare 
physical exertion. Occasional activity is defined as activity involving up to 33% of a shift. 
Dr. Roth however disagrees that such rare physical activity is sufficient to accelerate the 
degenerative condition in claimant’s shoulders. Dr. Roth explained that the frequency 
and force necessary to accelerate shoulder degeneration is missing from claimant’s 
work. According to Dr. Roth, the concept of cumulative trauma requires sufficient force 
and repetition of activity to cause micro tears or trauma to tissue that is unable to 
recover because of repetition, like the activity of pitching a baseball. Dr. Roth stated 
there is no study to support Dr. Hughes’ opinion that claimant was too young at 48 to 
develop degenerative joint disease. Dr. Roth stated that, because the degenerative 
process begins in the second decade of life, most men develop symptoms in their 50s 
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even though the age-related degenerative changes likely preceded those symptoms by 
some 5 years.  

18. The Judge finds the medical opinion of Dr. Roth more persuasive than that 
of Dr. Hughes, largely because Dr. Roth substantiates his medical opinion with the 
medical treatment guidelines for shoulder injuries. 

19. The Judge credits the medical opinion of Dr. Roth in finding: All physicians 
agree that pathology shown on the MRI scan of claimant’s left shoulder is the result of 
an age-related degenerative process. Claimant must show it more probably true that his 
work activities accelerated or increased what is the reasonably anticipated natural 
degeneration of his left shoulder joint due to his genetics or natural make-up. In 
assessing causation, the medical treatment guidelines for shoulder injuries require that 
occupational activities be performed with sufficient force and repetition to cause micro 
tears or trauma to tissues in his left shoulder such that that his shoulder would be 
unable to recover because of such repetitive activity.  Claimant failed to show it more 
probably true that his work involves any activity with sufficient force and repetition to 
accelerate or increase what is the reasonably anticipated natural degeneration of his left 
shoulder joint.      

20. Claimant failed to show it more probably true than not that his work 
activities caused, intensified, or, to a reasonable degree, aggravated the degenerative 
process in his left shoulder. The Judge credited the medical opinion of Dr. Roth in 
finding claimant failed to show it more probably true that his work involves any activity 
with sufficient force and repetition to accelerate or increase what is the reasonably 
anticipated natural degeneration of his left shoulder joint. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that he 
sustained a left shoulder occupational disease-type injury arising out of and within the 
course of his employment. The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
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compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The test for distinguishing between an accidental injury and occupational disease 
is whether the injury can be traced to a particular time, place, and cause.  Campbell v. 
IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational disease" is defined by 
§8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as 
a natural incident of the work and as a result of the exposure occasioned 
by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a 
hazard to which the worker would have been equally exposed 
outside of the employment.  

 
(Emphasis added). 
 
 A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the 
claimant’s employment duties or working conditions. Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). This section imposes additional 
proof requirements beyond that required for an accidental injury by adding the "peculiar 
risk" test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition does not 
defeat a claim for an occupational disease.  Id.   A claimant is entitled to recovery only if 
the hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of the 
disease, the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id.  Once claimant makes such a 
showing, the burden shifts to respondents to establish both the existence of a non-
industrial cause and the extent of its contribution to the occupational disease.  Cowin & 
Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 
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Here, the Judge found claimant failed to show it more probably true than not that 

his work activities caused, intensified, or, to a reasonable degree, aggravated the 
degenerative process in his left shoulder. The Judge credited the medical opinion of Dr. 
Roth in finding claimant failed to show it more probably true that his work involves any 
activity with sufficient force and repetition to accelerate or increase what is the 
reasonably anticipated natural degeneration of his left shoulder joint. Claimant thus 
failed to prove by a preponderance of the evidence that he sustained a compensable 
left shoulder occupational disease-type injury. 

The Judge concludes claimant’s claim for workers’ compensation benefits for his 
left shoulder condition should be denied and dismissed. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s claim for workers’ compensation benefits for his left shoulder 
condition is denied and dismissed.. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _October 5, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-876-855-01 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving Respondents’ 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on October 2, 2012.  No timely objections 
were filed.  After a consideration of the proposed decision, the ALJ has modified the 
proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern Respondents; request to 

prospectively withdraw the General Admission of Liability (GAL), dated April 4, 2012, on 
the alleged basis that it was improvidently filed; and the authorization of Quinn T. 
Lichfield, M.D., and Jeffrey B. Kleiner, M.D.  The Respondents bear the burden of proof, 
by preponderant evidence, to prospectively withdraw the GAL.  The Claimant bears the 
burden on the authorization of Drs. Lichfield and Kleiner.   

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant suffered an admitted on-the-job injury/occupational disease 
to her lumbar spine, while employed as a daycare worker for the Employer.  The noted 
date of injury is January 13, 2012. 
 
 2. The Claimant’s duties required her to attend to 10 children between the 
ages of one and two years old.  This required the Claimant to lift the children about once 
every hour. 
 
 3. Over a two-day period, the Claimant began having pain in her back.  It 
began on Thursday, January 12, and got worse throughout that day and the next day.  
She also began to have pain down her legs. 
 
 4. The Claimant reported the injury to her Employer and was sent to 
HealthOne for medical treatment.   
  
 5. During the first few days after having the injury/manifestations of the 
occupational disease, the Claimant had abdominal and chest pain as the result of a 
gallstone, which is not work-related.  During that time, the back pain was not as 
apparent but it returned after the symptoms from the gallstone resolved.   
 
 6. The Claimant had three incidents of previous back pain in her medical 
records.  The incident with the closet proximity to the January 2012 incident was in 
December of 2010.  Those 2010 symptoms, along with back symptoms reported in 
2007 and 2006 resolved completely with little or no treatment.  The Claimant was 
symptoms free during 2011 and up to until January 12, 2012. 
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 7. Treatment of the Claimant at HealthOne was first performed by Sharon 
O’Conner, M.D., who became the Employer-referred authorized treating physician 
(ATP).  Dr. O’Connor placed the Claimant on restrictions and found that the objective 
findings were the history and/or the mechanism of the injury. The Claimant received 
spinal injections by Mazin Al Tamimi, M.D.  As of March 1, 2012, Dr. O’Conner was of 
the opinion that the Claimant’s condition was work-related.  She never changed this 
opinion. 
 
 8. The Respondents filed a General Admission of Liability (GAL), dated April 
4, 2012, admitting for authorized medical benefits, an average weekly wage (AWW) of 
$440, and temporary total disability (TTD) benefits of $293.22 per week from January 
17, 2012 through April 2, 2012; and, temporary partial disability (TPD) benefits from 
April 3, 2012 to “undetermined.”  The ALJ infers and finds that the GAL was providently 
filed, based on Dr. O’Conner’s opinion of work-relatedness. 
 
 9. After Dr. O’Connor retired, the Claimant’s care was transferred to 
Elizabeth Bisgard, M.D., who became the Claimant’s new ATP.  Dr. Bisgard treated the 
Claimant from March 18, 2012 until April 22, 2012 when Dr. Bisgard expressed the 
opinion that the Claimant’s injuries were not work related, thus, repudiating her 
predecessor treating physician’s opinion.   Dr. Bisgard placed the Claimant at maximum 
medical improvement (MMI), basing this finding on her opinion that the symptoms the 
Claimant was having were not the result of any work related injury.  She also stated that 
the Claimant had a child at home that she also had to lift and had only been on the job 
for four days at the time of the injury.  The ALJ finds that Dr. Bisgard’s MMI opinion has 
nothing to do with whether or not the Claimant had reached MMI from a medical 
standpoint, including non work-related reasons, especially in light of the fact that Dr. 
Bisgard did not render an accompanying opinion that the Claimant had reached a 
plateau and could not benefit from further medical treatment to improve her condition, 
regardless of the cause of the Claimant’s condition.   The fact that Dr. Bisgard rendered 
this medico-legal opinion, based on non-medical considerations, causes the ALJ to 
question the overall credibility of Dr. Bisgard’s ultimate opinion.   
 
 10. Dr. Bisgard stated in her deposition that the Claimant had a bulging disk at 
L4-5, but that this was not the cause of the Claimant’s symptoms and that it was 
probably muscular in nature.  She also cited an incident when the Claimant left her clinic 
in a hurry and without apparent problem after she was denied medication.  As found 
below, the ALJ infers and finds that Dr. Bisgard rushed to judgment without the benefit 
of all the facts, in an apparent effort to further buttress her late opinion that the 
Claimant’s condition was not work-related.   
 
 11. According to the Claimant, she remembered the incident and Dr. Bisgard 
was not present and, therefore, did not witness this, and the Claimant needed 
assistance opening the door and getting out to her car.  The ALJ infers and finds that 
Dr. Bisgard made the statement that the Claimant “left the clinic in a hurry…,” based on 
incomplete hearsay information from her staff. 
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 12. Dr. Bisgard told the Claimant that she should get treatment with her family 
doctor.  Based upon this referral, the Claimant went to her family physician, Dr. 
Lichfield. She was then referred by Dr. Lichfield to Dr. Kleiner.  The ALJ finds that these 
referrals were within the chain of authorized referrals. 
 
 13. Dr. Kleiner, an orthopedist, diagnosed the Claimant as having foraminal 
stenosis which was caused by a broad-based disk bulge at L4-5.  Dr. Kleiner performed 
surgery to remove the pressure on the foramina.  This occurred about one month prior 
to the hearing.  According to the Claimant,  the surgery reduced her symptoms.   
 
 14.  At the hearing, Dr. Kleiner stated that he disagreed with Dr. Bisgard’s 
opinion that the bulging disk was not causing the Claimant’s symptoms.   In additional to 
having reviewed the MRI  (magnetic resonance imaging) report as Dr. Bisgard had, Dr. 
Kleiner had performed surgery and saw the disk putting pressure on the nerve.  Dr. 
Kleiner also was of the opinion that the pathology that he witnessed during the surgery 
correlated with the symptoms the Clamant was having.   
 
 15. Dr. Kleiner was of the opinion that while the Claimant may have had 
narrowing of the foramina prior to the incident at work, it was probably her work, 
including the lifting of the children that caused the otherwise benign condition to become 
symptomatic and require treatment.  The ALJ finds that this opinion of causal 
relatedness to work is to a reasonable degree of medical probability.  
 
 16. The Claimant has a 4-year-old child at home,  however, the child does not 
need to be lifted or carried, frequently,  as is required of the 10 children under her 
charge at work.   
 
 17. The ALJ finds that Dr. Kleiner, as an orthopedic and spinal surgeon, and 
as the physician who operated on the Claimant and saw the spinal condition that was 
causing the Claimant’s symptoms, was not only more qualified than Dr. Bisgard to 
diagnose and assess causation, but also had more information on which to base that 
causal opinion.  Therefore, Dr. Kleiner’s opinion on work-relatedness is more 
persuasive and credible than Dr. Bisgard’s opinion. 
 
Ultimate Findings 
 
 18.  The Claimant has proven, by preponderant evidence that she sustained a 
compensable occupational disease to her back, with an onset date of January 12, 2012 
and a date of last injurious exposure of January 13, 2012. 
 
 19. The Respondents have failed to prove, by a preponderance of the 
evidence that the GAL was improvidently filed, which would entitle them to prospectively 
withdraw it. 
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 20. The Claimant has proven, by preponderant evidence that the referrals 
from Dr. Bisgard to Dr. Lichfield and from Dr. Lichfield to Dr. Kleiner were within the 
chain of authorized referrals in the normal progression of treatment for the Claimant’s 
work-related occupational disease to the back. 
 
 
 21. The Claimant’s testimony was credible and, essentially, undisputed. 
 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found,  
the opinions of Dr. O’Conner and Dr. Kleiner are more persuasive and credible than the 
opinion of Dr. Bisgard.  The opinions of Dr. O’Conner and Dr. Kleiner support the 
compensability of the Claimant’s occupational disease.  The Claimant’s testimony was 
credible and, essentially, undisputed.  See The medical opinions on reasonable 
necessity are essentially un-contradicted.  See, Annotation, Comment: Credibility of 
Witness Giving Un-contradicted Testimony as Matter for Court or Jury, 62 ALR 2d 1179, 
maintaining that the fact finder is not free to disregard un-contradicted testimony. 
 
Prospective Withdrawal of Admission as Improvidently Filed 
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 b. A general admission of liability may be retracted if improvidently filed.  
Pacesetter Corporation v. Indus. Claim Appeals office, 33 P.3d 1230 (Colo. App. 2001).  
Because the Respondents requested withdrawal of the GAL, it is their burden to prove, 
by preponderant evidence that prospective withdrawal is warranted.  See Cowin & Co. 
v. Medina, 860 P. 2d 535 (Colo. App. 1992) [the burden of proof is generally placed on 
the party asserting the affirmative of a proposition].  As found, the GAL was providently 
filed in the first place and the Respondents subsequently had a change of assessment 
of the case and requested to prospectively withdraw the GAL.  The Respondents failed 
to sustain their burden in this regard. 
 
Compensability of Occupational Disease 
 
 c. An “occupational disease”   means a disease which results directly from 
the employment or the conditions under which work was performed, which can be seen 
to have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Indus. Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, Claimant has proven an occupational disease to her back 
with a last injurious exposure of January 13, 2012. 
 
 d. In order for an injury or an occupational disease to be compensable under 
the Workers’ Compensation Act, it must “arise out of” and “occur within the course and 
scope” of the employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 
210 (Colo. 1996).  There is no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. Indus. 
Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of causation is a 
threshold requirement that an injured employee must establish by a preponderance of 
the evidence before any benefits are awarded.  § 8-41-301 (1) (c), C.R.S.  See Faulkner 
v. Indus. Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals 
Office, 198 P.3d 1277, 1279 (Colo. App. 2008). The question of causation is generally 
one of fact for the determination by the ALJ.  Faulkner at 846; Eller at 399-400.   As 
found, the Claimant has proven an occupational disease arising out of the course and 
scope of her employment for the Employer herein. 
 
Authorization of Drs. Lichfield and Kleiner 
 
 e. To be authorized, all referrals must remain within the chain of authorized 
referrals in the normal progression of authorized treatment.  See Mason Jar Restaurant 
v. Indus. Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners 
v. Indus. Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  As found, Dr. Bisgard, the ATP, referred the 
Claimant to Dr. Lichfield, who in turn referred the Claimant to Dr. Kleiner.  Regardless of 
Dr. Bisgard’s opinion of non-work relatedness, she made the referral to Dr. Lichfield in 
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the normal progression of treatment for the Claimant’s occupational disease to her 
back. 
 
Burden of Proof 
 

f. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury or occupational 
disease and entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of 
Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 
supra; Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).  Also, the 
burden of proof is generally placed on the party asserting the affirmative of a 
proposition.  Cowin & Co. v. Medina, supra.   A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals Office  v. 
Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Respondents failed to sustain their 
burden with respect to the alleged ‘improvidently filed GAL.   on the other hand the 
Claimant sustained a burden of proving the compensability of the Claimant’s 
occupational disease to her back, thus, affirming the appropriateness of the GAL in the 
first place.  Also, the Claimant sustained her burden with respect to the authorization of 
Dr. Lichfield and Dr. Kleiner.  
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The respondents request to prospectively withdraw the general Admission 
of liability, dated April 4, 2012, is hereby denied and dismissed. 
 
 B. The Respondents shall pay the costs of medical care and treatment, at the 
hands of Quinn T. Lichfield, M.D., and Jeffrey B. Kleiner, M.D., subject to the Division of 
Workers Compensation Medical Fee Schedule. 
 
 C. Any and all issues not determined herein are reserved for future decision. 
  
 

DATED this______day of October 2012. 
 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-861-587-02 

ISSUES 

The issues to be determined are: 

1. Compensability; 

2. Medical benefits – authorized provider; 

3. Medical benefits – Reasonably necessary; and,  

4. Temporary total disability benefits. 

 

STIPULATIONS 

The parties stipulated as follows: 

1. The Claimant’s average weekly wage is $1,156.00 per week. 

2. The Claimant continued to work, at full pay, up through August 11, 2011. 

3. The Claimant worked for an unrelated employer on the following dates: 

a. September 8, 2011 through and including September 23, 2011 - 16 
Days 

b. April 15, 2012 through and including April 17, 2012 – 3 days 

c. April 28, 2012 through and including April 30, 2012 – 3 days 

d. May 12, 2012 – 1 day 

4. The Claimant received unemployment benefits of $460.00 per week 
beginning August 12, 2011. 

5. The Claimant’s unemployment payment changed to $380.00 per week 
approximately July 31, 2012.  The parties agreed to determine the exact date and apply 
offsets as appropriate. 

6. The Claimant has received unemployment payments up through 
September 30, 2012 as of the time of hearing. 

 

FINDINGS OF FACT 
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1. The Claimant is a union worker who was assigned to perform work for the 
Respondent-Employer starting on February 28, 2011. 

2. The Claimant’s job duties included working on large turbines and 
generators at a power plant where he was responsible for aligning the motor and pumps 
so that they will run efficiently.  The turbine is approximately the size of a 747 jet engine 
and is encased in a building. In order to accomplish his duties the Claimant is required 
to work in tight spaces, oftentimes in an awkward position. The work involves plumbing, 
working on oil lines, mechanical arms, and various delicate items.  The work requires 
ensuring that parts fit together with tolerances within the 1000ths of an inch, thus 
requiring precision.  

3. A couple of weeks prior to the date of injury when the Claimant was 
performing his duties for the Respondent-Employer, the Claimant struck his head 
several times while working in the confined spaces. As a result of striking his head the 
Claimant had requested that they tape Styrofoam to the angle brackets.  

4. As a result of striking his head he sought treatment from Dr. Robert 
Carlisle on March 16, 2011.  The treatment record indicates that the complaint of 
symptoms began 3-4 weeks prior to the visit.  The Claimant testified that the treatment 
record is in error as his symptoms prior to that visit began shortly before the visit.  At 
that visit the Claimant complained of upper back pain irritation and a headache. 

5. Subsequent to this visit the Claimant continued to work his normal duties. 

6. On Friday, March 25, 2011 the Claimant was performing his duties and 
was positioned in an awkward manner, prying, when he felt a pop on the back of his 
neck.  The Claimant had immediate pain and swelling. The pain that he experienced 
was ten times worse than he had experienced before.  As a result he couldn’t hold on 
and continue to perform his duties. He immediately came down from his position and 
called his supervisor. 

7. The Claimant had a bulge the size of a golf ball on the back of his neck.  
The Claimant’s supervisor called Jesse, the safety engineer, and it was decided to have 
the Claimant apply ice to his neck. The Claimant at the urging of Jesse agreed to take 
the weekend off and try to reduce the swelling.  The Claimant agreed because he did 
not want to jeopardize his job. 

8. On Monday, March 28, 2011 the Claimant drove into work and while 
driving the pain began to intensify.  He talked with Jesse and he said to give it one more 
day. 

9. On Tuesday morning the pain was very intense and the Claimant’s hands 
were tingling. The Claimant called into work and told them he was going to the 
emergency department (ED) and asked them to meet him there.  He was informed to 
proceed to the ED. 
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10. The Claimant was ultimately referred to Dr. Jan Davis. Dr. Davis 
diagnosed a herniated cervical disk and opined that the Claimant would need surgery. 

11. Dr. John Aschberger conducted a Respondents’ requested independent 
medical examination of the Clamant on June 19, 2012. Dr. Aschberger opined that, “If 
his report of recurrent head bumps and associated aggravation cannot be 
substantiated, I would consider the current symptomatology as nonwork-related.” 

12. Dr. Aschberger did agree that the Claimant’s condition did require medical 
treatment. He opined that conservative treatment should be attempted first. 

13. Subsequent to the March 25, 2012 injury the Claimant continued to work 
for the Respondent-Employer in a light duty capacity up until August 11, 2011 at which 
time the project that the Claimant was working on was completed. 

14. At the time of completion of the project the West Covington, the Claimant’s 
supervisor, opined that the Claimant was still incapable of performing the physical 
demands of his position because he observed that the Claimant still could not lift his 
arms above his head and because the Claimant still complained of problems with his 
neck and headaches.  

15. Although not reported by Jesse as a workers’ compensation injury, the 
Respondent-Employer paid for the medical care that the Claimant received for his 
March 16, 2011 incident and his March 25, 2011 incident. Additionally, the Claimant 
was paid for the time off as a result of these injuries for doctor’s visits and recuperation. 

16. Other than being told to go to the ED on March 29, 2011 the Respondent-
Employer did not designate an authorized treating physician (ATP). 

17. The ALJ finds the Claimant to be credible. 

18. The ALJ finds that the Claimant has established that it is more likely than 
not that he suffered a substantial aggravation of his cervical condition that arose out of 
and in the course of his employment with the Respondent-Employer. 

19. The ALJ finds that the Claimant has established that it is more likely than 
not that he was not provided with an authorized treating physician and therefore the 
Claimant may select the ATP. 

20. The ALJ finds that the Claimant has established that it is more likely than 
not that he is entitled to all reasonable and necessary medical treatment to cure or 
relieve him from the effects of his injury suffered on March 25, 2011, including surgery 
as recommended by Dr. Davis. 

21. The ALJ finds that the Claimant has established that it is more likely than 
not that he is entitled to temporary total disability payments beginning on August 12, 
2011 and continuing. 
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22. The ALJ finds that the Respondent-Insurer is entitled to offsets of TTD 
payments for the periods so stipulated that the Claimant was employed, and for 
unemployment insurance payments received by the Claimant as stipulated and as to be 
finally determined by the parties as stipulated. 

 

CONCLUSIONS OF LAW 

Compensability 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., 2011, is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to Respondents, 
without the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the evidence.  
Section 8-42-101, C.R.S.   A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  A Workers' 
Compensation case is decided on its merits.  Section 8-43-201, C.R.S. 2011. The facts 
in a workers' compensation case must be interpreted neutrally, neither in favor of the 
rights of the claimant nor in favor of the rights of the respondents.  Section 8-43-201, 
C.R.S. 

2. An injury or condition arises out of employment if “there is a causal 
connection between the duties of employment and the injuries suffered.”  Deterts 
v.Times Pub. Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).   

3. When determining credibility, the ALJ considers, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).    

4. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

5. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any benefits are awarded.  
Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. App. 2000); Section 8-
41-301(1)(c), C.R.S. 

6. The evidence must establish the causal connection with reasonable 
probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 
491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
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supported by substantial evidence, which would warrant a reasonable belief in the 
existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985).  An award of benefits may not be based upon or denied 
upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 
P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957). 

7. As found above the ALJ concludes that the Claimant has established by a 
preponderance of the evidence that he sustained a substantial aggravation of his 
cervical condition that arose out of and in the course of his employment with the 
Respondent-Employer. 

8. The ALJ concludes that the Claimant is credible. 

9. The ALJ concludes that Dr. Aschberger’s opinion that the Claimant’s injury 
was non-work related is based upon a false premise. 

Medical Benefits- Authorized Treating Provider 

10. C.R.S. 8-43-404(5)(a)(I)(A) states that the employer is required to provide 
claimant with a list of at least two physicians “in the first instance,” from which claimant 
may select the physician to attend her. If the services of a physician are not tendered at 
the time of injury, claimant has the right to select a physician or chiropractor. 

11. The ALJ credits the testimony of the Claimant that he never received from 
the Respondent-Employer, nor was he made aware of, any list of approved physicians 
to see to treat his injury, even though he reported his injury to his supervisor 
immediately after it occurred. Because the Claimant was not provided a list of 
physicians by the Respondent-Employer as required, the right of selection passed to the 
Claimant.  

12. As found above the ALJ concludes that the Claimant has established by a 
preponderance of the evidence that he is entitled to select the ATP as a result of the 
failure of the Respondent-Employer to provide the Claimant with a list of ATP’s from 
which to choose. 

Medical Benefits- Reasonably Necessary 

13. For a compensable injury, an employer and its insurance company must 
provide all medical benefits which are reasonably necessary to cure and relieve the 
injury. C.R.S. 8-42-101 (2010). Respondents are liable for reasonable and necessary 
medical treatment by a physician to whom a claimant has been referred by an 
authorized treating provider. Rogers v. Industrial Commission, 746 P.2d 565 (Colo. App. 
1987).  

14. As this injury has been deemed compensable, the Respondent-Insurer is 
responsible for all medical benefits which are reasonably necessary to cure and relieve 
the effects of the injury, including payment for authorized treatment already received. It 
is specifically found, based upon the opinion of Dr. Davis that the treatment received by 



 96 

the Claimant for his cervical condition thus far is reasonable and necessary. 

15. As found above the ALJ concludes that the Claimant has established by a 
preponderance of the evidence that he is entitled to all reasonable and necessary 
medical treatment to cure or relieve him from the effects of his injury, including surgery 
as recommended by Dr. Davis. 

Temporary Total Disability Benefits 

16. To prove entitlement to temporary total disability (TTD) benefits, the 
Claimant must prove that the industrial injury or disease caused a disability lasting more 
than three work shifts, that he left work as a result of the disability, and that the disability 
resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 
1995). The term disability, connotes two elements: 1) Medical incapacity evidenced by 
loss or restriction of bodily function; and 2) Impairment of wage earning capacity 
element of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant’s ability effectively and properly to perform her regular 
employment. Ortiz v. Murphy, 964 P.2d 595 (Colo. App. 1998). 

17. The Claimant has been unable to return to his preinjury employment as a 
result of his work injury, subsequent to August 11, 2011.  As stipulated, the Claimant 
worked several days for which the Respondent-Insurer may claim an offset. Also, as 
stipulated  the Respondent-Insurer may claim an offset for the amounts received by the 
Claimant for unemployment insurance payments he has received. 

ORDER 

 It is therefore ordered that: 

1. The Claimant is entitled to benefits pursuant to the Workers’ 
Compensation Act of Colorado. 

2. The Respondent-Insurer shall pay for all reasonable, necessary, and 
related medical care to cure or relieve the Claimant from the effects of his injury, in 
accordance with the fee schedule. 

3. The Claimant shall select an authorized treating physician for the 
treatment of his work injury. 

4. The Respondent-Insurer shall pay the Claimant temporary total disability 
benefits beginning August 12, 2011 and onward until terminated by operation of law. 

5. The Respondent-Insurer is entitled to offset payments of TTD for the 
periods, and in the amounts indicated, as stipulated by the parties. 

6. The Respondent-Insurer shall pay interest to claimant at the rate of 8% 
per annum on all amounts of compensation not paid when due. 
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7. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: October 09, 2012 : 

Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
 
W.C. No. 4-873-048-02 
 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Respondents, giving Claimant’s 
counsel 3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on October 2, 2012.  No timely objections 
were filed.  After a consideration of the proposed decision,  the ALJ has modified the 
proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the Claimant 

sustained a compensable Occupational disease, with an onset date of August 15, 2011 
and a date of last injurious exposure of December 8, 2011; and, if so, medical benefits.  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
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 1. The Claimant was hired by the Employer as a machinist in June 2010.  His 
job duties included receiving and machining materials, which included steel and 
aluminum bars and flat stock.  A forklift was used to lift heavy materials, but the 
Claimant lifted items weighing 50 lbs. during the workday.   
 
 2. In addition to working for the Employer, the Claimant occasionally worked 
off hours at a farm in - where he built a corral and for *E2 where he did some welding. 
 
 3. According to the Claimant, he noticed some intermittent pain in his lower 
groin and testicle area around April of 2011.  He kept working and disregarded the pain.   
  
 4. According to  *K, President and co-owner of the Employer, he noticed the 
Claimant holding his lower abdominal area at work in July of 2011.  He asked the 
Claimant what was wrong, and the Claimant told him that he had lifted a roto-tiller out of 
a pickup truck and had injured himself.   *K instructed the Claimant not to do any heavy 
lifting and to get medical attention, if needed.   
 
 5. According to the Claimant, he had loaned his roto-tiller to his girlfriend’s 
parents, and he was helping them unload the roto-tiller from a pickup truck in the alley 
behind his house.  He stated that he had pain the following day, that he mentioned the 
roto-tiller incident to *K and that he was put on lifting restrictions. 
 
 6. According to the Claimant, he went to see Tyler Schmidt, FNP-C (Nurse 
Practitioner) at Plains Medical Center for his groin pain.  He told the nurse practitioner 
that he had had groin pain for one year, and he was referred for an ultrasound.  Both 
testicular (scrotal) and abdominal ultrasounds on August 15, 2011 were normal.  The 
Claimant reported the outcome of the ultrasound to the Employer, and he was taken off 
lifting restrictions. 
 
 7. According to the Claimant, he returned to nurse practitioner Schmidt in 
November of 2011 and was referred for another ultrasound, which revealed a left 
inguinal hernia.   At that point, the Claimant was referred to Stephen Barnes, M.D.  He 
told Dr. Barnes on November 21, 2011 that he had had pain for about 9 months and 
that it comes more when he strains or lifts things.  The treatment plan was to schedule 
surgery, pending workers’ compensation approval.   
  
 8. According to *L, Vice-President and co-owner of the Employer, the 
Claimant came into her office on November 22, 2011 and told her that he had two 
hernias and that he needed surgery.  He also told her that he did not have the money 
for the insurance deductible and that the doctor suggested that it be filed under workers’ 
compensation.  *L replied that it could not be filed under workers’ compensation, 
because the Claimant had told *K that he had injured himself outside of work by lifting a 
roto-tiller.  According to *L, this was the first time that the Claimant suggested that his 
injury was work-related.  She further stated that the Employer’s first notice that the 
Claimant was pursuing workers’ compensation was when the Employer received a copy 
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of the Worker’s Claim for Compensation in December of 2011.   In his testimony, the 
Claimant did not refute *L.  The ALJ finds *L’s testimony persuasive, credible and, 
essentially, un-contradicted insofar as the admission to *L is concerned.  The Claimant’s 
admission to *L is virtually dispositive on the issue of lack of compensability. 
 
 9. Dr. Barnes wrote a note “To whom it may concern” on November 21, 2011 
stating, “[Claimant] has a left inguinal hernia which by history occurred at work, along 
with a right inguinal hernia – I have recommended repair laproscopically with an 
eventual return to full function.”  The ALJ notes that Dr. Barnes’ opinion is no better than 
the history given to him by the Claimant and, as found above, that history has been 
undermined. 
 
 10. Tyler Schmidt, FNP-C wrote “To whom it may concern” on December 9, 
2011 stating, in pertinent part, as follows: “It is impossible to determine exactly when 
[Claimant’s] abdominal wall began to weaken and ultimately evolve into a direct hernia. 
It is very likely that years of heavy labor contributed.”  While this may be so, the ALJ 
infers and finds that the non work-related roto-tiller lifting incident was an effective, 
independent intervening event that aggravated the Claimant’s underlying, incipient 
condition. 
 
 11. The immediate onset of pain following the roto-tiller lifting event, which 
was reported to the Employer, indicates that it is more likely than not that this was the 
triggering event that resulted in the Claimant’s hernias and not his lifting at work.  
Therefore, the Claimant did not sustain an occupational disease. 
 
Ultimate Findings 
 
 12. The evidence is that the Claimant injured himself lifting a roto-tiller off the 
job.  The Claimant experienced symptoms in his lower abdominal and groin area 
immediately following the lifting incident and, in fact, told the Employer about the 
incident.  There is no persuasive evidence that the Claimant told either nurse 
practitioner Schmidt or Dr. Barnes about the roto-tiller incident and this non-disclosure 
cannot be inferred from the evidence.  
 
 13. The handwritten statement of Dr. Barnes is based entirely on the 
Claimant’s self-reported history of incident, and nurse practitioner Schmidt states that “It 
is impossible to determine exactly when [the Claimant’s] abdominal wall began to 
weaken and ultimately evolve into a direct hernia.”  The evidence clearly points to the 
non-work-related roto-tiller lifting incident as the triggering event for Claimant’s hernias. 
 
 14. The Claimant has failed to prove, by a preponderance of the evidence that 
he sustained a compensable injury or occupational disease, specifically, two hernias, 
arising out of the course and scope of his employment for the Employer. 
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CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
Lorrie Dvorachek’s testimony about the Claimant’s admission of non work-relatedness 
is persuasive, credible and, essentially, undisputed.  See The medical opinions on 
reasonable necessity are essentially un-contradicted.  See, Annotation, Comment: 
Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or Jury, 62 
ALR 2d 1179, maintaining that the fact finder is not free to disregard un-contradicted 
testimony.  As further found, Dr. Barnes’ indication of work-relatedness is based entirely 
on the Claimant’s history, which history has been undermined by the roto-tiller lifting 
event, a non work-related effective, independent, intervening event. 
 
Compensability 
 
 b. “Occupational disease” is defined as, 
 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be 
seen to have followed as a natural incident of work and as a 
result of the exposure occasioned by the nature of the 
employment, and which can be fairly traced to the employment 
as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside 
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of the employment.  § 8-40-201(14), C.R.S. 
 

By virtue of the roto-tilling lifting event, which was not work related and 
amounted to an effective, independent, intervening cause, the Claimant fails 
to meet the test for an occupational disease. 
 
Effective, Independent, Intervening Cause 
 
 c. The roto-tilling lifting event cannot be considered as being in 
the quasi-course of employment as contemplated in Turner v. Indus. Claim 
Appeals Office, 111 P.3d 534 (Colo. App. 2004).  On the contrary, there is no 
connection to the work for the Employer.  Consequently, the effective, 
independent, intervening event broke the chain of causal relatedness and 
rendered the Claimant’s condition non work-related and not compensable. 
 
Non-Compensability 
 
 d. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” of the 
employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 (Colo. 
1996).  There is no presumption that an injury arises out of employment when an 
unexplained injury occurs during the course of employment.  Finn v. Indus. Comm’n, 
165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the 
evidence before any benefits are awarded.  § 8-41-301 (1) (c), C.R.S.  See Faulkner v. 
Indus. Claim Appeals Office, 24 P.3d 844 (Colo. App. 2000); Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399 (Colo. App. 2009); Cabela v. Indus. Claim Appeals 
Office, 198 P.3d 1277, 1279 (Colo. App. 2008). The question of causation is generally 
one of fact for the determination by the ALJ.  Faulkner at 846; Eller at 399-400.   As 
found, the Claimant has failed to establish causal relatedness to work for the Employer 
herein. 
 
Burden of Proof 
 

e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, supra; Lutz v. Indus. Claim 
Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals Office  v. 
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Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant failed to sustain his burden 
with respect to compensability. 
.  

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 
  

DATED this______day of October 2012. 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-567-02 

ISSUES 

 The issue determined herein is medical benefits, specifically treatment by 
authorized providers for the right knee. 

FINDINGS OF FACT 

 
1. Claimant is 61 years old.  He was employed by the employer as a 

manager of a guest ranch with 160 acres and four cabins. 
 
2. On August 23, 2010, claimant suffered an accidental injury arising out of 

and in the course of his employment.  He slipped on a sloping surface and struck his 
right knee on the ground, struck his head on a bridge structure, and rolled onto his 
buttocks. 

 
3. Prior to the accidental injury, claimant had not suffered any right knee pain 

or problems.  In mid August 2010, he assisted his supervisor and the ranch owner in 
cleaning up brush to prepare the property for sale.  Claimant knew that his job with the 
employer would end with sale of the property.  On approximately September 26, 2010, 
the employer informed claimant that a sale was pending and that claimant’s job would 
end. 

 
4. After his August 23, 2010, injury, claimant did not immediately seek 

authorized medical treatment.  Claimant and his wife are neuromuscular massage 
therapists.  Claimant’s wife treated his back after the injury. 
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5. On October 6, 2010, claimant sought chiropractic care from Dr. Greene.  
Claimant reported low back and neck pain from the accident, but he did not report right 
knee pain. 

 
6. On October 13, 2010, claimant sought medical treatment at Mercy Medical 

Center with Dr. Graham.  Claimant reported a history of injury to his low back and neck, 
but did not report a right knee injury.  Dr. Graham diagnosed cervical and lumbar strain 
with possible radiculopathy.  Claimant was referred for physical therapy.  On October 
19, 2010, claimant began physical therapy and again did not report any right knee pain. 

 
7. On October 20, 2010, Dr. Jernigan examined claimant, who reported a 

history of the accidental injury with low back pain and radiating pain in his right leg.  
Claimant also prepared a pain diagram that showed pain in the right knee.  The pain 
diagram was undated, but was faxed on October 28, 2010, and was therefore probably 
prepared on either October 13 or 20, 2010.  Dr. Jernigan diagnosed a lumbar strain with 
S radiculopathy and a cervical strain.  He referred claimant for a magnetic resonance 
image (“MRI”) of the lumbar spine.  The October 25, 2010, MRI showed 
spondylolisthesis at L5-S1. 

 
8. On October 27, 2010, Dr. Jernigan reviewed the MRI results and 

concluded that claimant had probably aggravated his preexisting spondylolisthesis in 
the accident.  He referred claimant to Dr. Youssef. 

 
9. On approximately November 1, 2010, claimant’s employment ended. 
 
10. On November 11, 2010, Dr. Youssef examined claimant, who reported a 

history of the accidental injury with low back, neck, and leg pain, but did not report any 
knee pain.  Dr. Youssef referred claimant for lower extremity electromyography/nerve 
conduction (“EMG”) testing, which was normal. 

 
11. On December 21, 2010, Dr. Youssef performed surgery on the low back, 

specifically a fusion at L5-S1 with hardware.  After the surgery, claimant was unable to 
perform any activities other than walking.  He noticed right leg atrophy and weakness. 

 
12. On February 18, 2011, claimant reported a history to the physician’s 

assistant that he was walking daily and was doing well except for right leg pain. 
 
13. Claimant began a course of physical therapy on March 14, 2011.  He 

reported to the therapist that his right knee had started hurting and swelling and he also 
had right hip and leg pain.  The therapist referred claimant back to Dr. Youssef. 

 
14. On March 15, 2011, Dr. Youssef reexamined claimant, who reported 

increasing right leg and right knee pain.  Dr. Youssef thought that claimant’s problems 
were due to deconditioning and referred him back for physical therapy.  Claimant 
completed physical therapy in late April 2011 and then began work-hardening on May 2, 
2011.   



 104 

 
15. On April 29, 2011, Dr. Jernigan reexamined claimant, who reported right 

knee aching and atrophy of the right leg.  Dr. Jernigan told claimant that he expected 
that the right knee would improve with therapy. 

 
16. On May 4, 2011, the therapist noted that claimant’s leg weakness was 

limiting his function and his ability to do the work-hardening.  On May 5, 2011, claimant 
again did the work hardening activities. 

 
17. On May 9, 2011, claimant returned to work hardening and reported that he 

had sat in church and then had driven to Silverton.  Claimant reported that he had low 
back pain and leg pain since that time. 

 
18. On May 11, 2011, claimant reported to the therapist that his right knee 

was swollen since yesterday and he could not walk on it very well. 
 
19. On May 11, 2011, Dr. Orndorff examined claimant’s right knee and 

obtained x-rays that showed only mild medial joint space narrowing.  Dr. Orndorff noted 
that claimant was more concerned about his low back and referred him back to Dr. 
Youssef. 

 
20. On May 24, 2011, Dr. Jernigan reexamined claimant, who reported right 

knee pain.  Claimant also reported that he had suffered right knee swelling after 
physical therapy about two weeks earlier.  Dr. Jernigan instructed claimant to reduce 
some of the physical therapy for the back and to focus on leg strengthening. 

 
21. On June 7, 2011, Dr. Graham reexamined claimant, who reported knee 

swelling and continued pain.  On June 23, 2011, Dr. Jernigan reexamined claimant and 
noted right leg atrophy and continued pain. 

 
22. On July 14, 2011, Dr. Youssef reexamined claimant and noted right 

quadriceps atrophy.  He referred claimant for a right knee evaluation.  On July 14, 2011, 
Dr. Jernigan examined claimant for the right knee pain and referred him for a MRI of the 
knee as well as continued physical therapy. 

 
23. The July 20, 2011 MRI of the right knee showed a medial meniscus tear.  

Claimant was referred to Dr. Lawton. 
 
24. On August 15, 2011, Dr. Lawton examined claimant, who reported a 

history of right knee pain and popping.  Dr. Lawton diagnosed a medial meniscus tear 
and patellofemoral chondromalacia.   

 
25. On August 26, 2011, Dr. Jernigan concluded that claimant had initially 

reported right knee pain following the work accident and Dr. Jernigan concluded that the 
knee injury was related to the accident. 
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26. Also on August 26, 2011, Dr. Klajnbart performed a medical record review 
for respondents.  Dr. Klajnbart did not have Dr. Jernigan’s causation opinion for review.  
Dr. Klajnbart concluded that the first report in the medical records about right knee pain 
was in August 2011, almost one year after the accident.  Dr. Klajnbart concluded that 
the right knee pain was not related to the accident due to the time lapse before the 
onset of symptoms in the knee. 

 
27. On November3, 2011, Dr. Lawton performed arthroscopic surgery on the 

right knee to repair the meniscus tear.  Claimant’s condition improved. 
 
28. On February 13, 2012, Dr. Youssef performed a second low back surgery 

to remove the fusion hardware. 
 
29. Claimant has proven by a preponderance of the evidence that he suffered 

a right knee injury arising out of and in the course of his August 23, 2010, work injury 
with the employer.  Claimant’s testimony about the mechanism of injury is credible and 
persuasive.  The causation opinions of Dr. Jernigan are more persuasive than those of 
Dr. Klajnbart, who had an incorrect history of the first report of right knee symptoms.  
Careful review of the pain diagram that was completed at least by October 28, 2010, 
shows that claimant reported right knee pain, although his primary concern was the low 
back and radiating leg pain.  Contrary to Dr. Klajnbart’s conclusions, claimant clearly 
reported right knee pain to his physical therapist in March 2011.  The May 2011 report 
of pain from sitting in church and driving to Silverton is irrelevant.  Claimant was still 
primarily reporting low back and leg pain at that time.  Until the MRI of the knee was 
obtained, the physicians had generally concluded that the knee pain was part of the 
radicular pain problem and they assured claimant that the knee pain would improve with 
therapy.  That turned out not to be the case.  It is, of course, possible that claimant’s 
right knee was injured in physical therapy after the back surgery.  Therapy did seem to 
make the right knee symptoms worse.  Nevertheless, the initial report of right knee pain 
on the pain diagram makes it more likely that the right knee injury occurred at the time 
of the work injury.  The knee symptoms were placed on the backburner until after 
therapy was completed for the back.  At that time, the physicians could focus on the 
right knee symptoms. 
 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Claimant must prove that 
an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
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all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a preponderance of 
the evidence that he suffered a right knee injury arising out of and in the course of his 
August 23, 2010, work injury with the employer. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of the reasonably necessary treatment by 
authorized providers for claimant’s right knee injury, including the bills of Dr. Jernigan, 
Durango Orthopedics, the physical therapist, and all referrals therefrom. 

2. All matters not determined herein are reserved for future determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 11, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-833-871 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that she is entitled to reopen her worker’s compensation claim based on a change of 
condition pursuant to §8-43-303(1), C.R.S. 

2. If reopened based on a change of condition, whether Claimant has 
demonstrated by a preponderance of the evidence that she is entitled to receive fee 
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scheduled medical benefits from Kaiser Permanente that are reasonable, necessary 
and related to her July 22, 2010 industrial injury. 

3. If reopened based on a change of condition, whether Claimant has 
demonstrated by a preponderance of the evidence that she is entitled to receive 
Temporary Total Disability (TTD) benefits for the period February 9, 2011 until June 30, 
2011. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a lifeguard and swim instructor.  On July 
22, 2010 Claimant sustained an admitted industrial injury to her left shoulder.  
Claimant’s injury occurred while swimming shortly after a swim lesson when she was 
helping another instructor’s students learn the elementary form of the backstroke. 
Claimant was swimming underwater using a backstroke motion with her arms when she 
dislocated her left shoulder. 

 2. Claimant reported the shoulder dislocation to Employer.  However, she 
initially sought medical treatment with private insurer Kaiser Permanente.  Claimant 
underwent an x-ray and was released by Kaiser. 

 3. On July 23, 2010 Claimant began receiving medical treatment from 
designated provider Jeffrey Hawke, M.D.  Dr. Hawke evaluated Claimant and referred 
her to orthopedic surgeon Terry J. Wintory, D.O. for an examination.  On July 27, 2010 
Claimant visited Dr. Wintory and underwent an MRI of her left shoulder.  Dr. Wintory 
placed Claimant in a sling that she was to wear 24 hours per day to immobilize her left 
shoulder. 

4. Dr. Wintory reviewed the MRI report and determined that Claimant did not 
require surgical repair of her left shoulder.  The MRI did not reveal any separation of the 
labrum.  However, Dr. Wintory cautioned “I’m hoping that scarring of her capsule will 
result in a stable shoulder and the odds are at least 50% that it will. . . . If she has future 
instability then she would be a candidate for arthroscopic stabilization.” 

 5. On August 17, 2010 Claimant returned to Dr. Wintory for an examination.  
Testing of the left shoulder revealed no instability.  Claimant did not report any pain on 
“abduction external rotation.” 

 6. On September 8, 2010 Claimant began physical therapy for her left 
shoulder condition.  The medical records reveal that Claimant’s left shoulder condition 
steadily improved with each visit. 

 7. On September 22, 2010 Dr. Hawke released Claimant to full duty 
employment as a lifeguard and swim instructor with no work restrictions.  Claimant had 
no further dislocations or instability with her return to full duty work or activities of daily 
living. 
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 8. On October 20, 2010, Claimant was discharged from physical therapy. 
Claimant completed 12 of the 18 visits authorized by Insurer. She noted that she had 
completed a 1000-yard swim and reported her shoulder was doing well.  Claimant 
demonstrated good shoulder control and full function.  Provocative testing again 
revealed Claimant had left shoulder stability within normal limits. 

 9. On October 22, 2010 Claimant returned to Dr. Wintory for an evaluation.  
Dr. Wintory noted that Claimant had been pain-free in the three months since her left 
shoulder injury.  She had also been discharged from physical therapy.  Testing revealed 
that Claimant had normal strength and range of motion of the left shoulder.  Dr. Wintory 
reported that there was no instability in the left shoulder and discharged Claimant from 
care without restrictions. 

 10. On October 26, 2010 Claimant visited Dr. Hawke for an examination.  Dr. 
Hawke determined that Claimant did not have any instability in her left shoulder.  He 
specifically commented that Claimant’s shoulder had “full and nontender range of 
motion without crepitus.”  Dr. Hawke concluded that Claimant had reached Maximum 
Medical Improvement (MMI) without restrictions or impairment.  He thus discharged 
Claimant from care. 

 11. On November 3, 2010 Insurer filed a Final Admission of Liability (FAL) 
consistent with the determinations of doctors Hawke and Wintory that Claimant had 
reached MMI without permanent impairment.  Claimant did not file an objection to the 
FAL. 

 12. On November 12, 2010 Claimant played in a powder puff flag football 
game between high school juniors and seniors.  Claimant played defense as a pass 
rusher pursuing the quarterback on the opposing team.  After approximately 20 minutes 
of playing the game Claimant injured her left shoulder.  Claimant specifically was 
moving at the snap of the ball, extended her left arm and lightly pushed against an 
opposing player.  Claimant immediately suffered severe pain and dropped to the ground 
protecting her left shoulder.  She was able to put her shoulder back in place but was 
unable to return to the football game. 

 13. Claimant immediately sought medical attention for her left shoulder at St. 
Joseph Hospital emergency room.  In a report dated November 12, 2010 Dan Stillman, 
M.D. diagnosed a left shoulder dislocation and recorded a “history of present illness” as 
follows:  “18 yo female with h/o one prior shoulder dislocation was lightly pushing other 
party today and felt pop and deformity to L shoulder, shoulder was depressed and 
hanging low, then moved and ranged shoulder and was able to relocate…. No other 
trauma, no direct blow to shoulder.” 

 14. Claimant subsequently continued her medical treatment at Kaiser.  On 
December 1, 2010 Claimant visited orthopedic surgeon Melissa Koenig, M.D. for an 
examination.  Dr. Koenig recorded that Claimant had been playing touch football 
approximately two weeks earlier.  Claimant “went to tackle with arm outstretched” and 
felt her shoulder pop out in front. 
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 15. Sometime between November 12, 2010 and December 1, 2010 Claimant 
contacted her Workers’ Compensation Insurance adjuster to report the November 12, 
2010 shoulder incident and seek medical treatment.  Insurer responded that Claimant’s 
case was closed and did not offer additional medical treatment. 

 16. On February 9, 2011 Claimant underwent a left shoulder arthroscopic 
anterior stabilization with Dr. Koenig.  Claimant testified that she was unable to perform 
her job duties as a lifeguard and swimming instructor for the period February 9, 2011 
through June 30, 2011. 

 17. On March 1, 2012 Melissa Koenig, M.D. issued a report detailing her 
medical treatment of Claimant and evaluating the connection between the July 22, 2010 
and November 12, 2010 dislocations of Claimant’s left shoulder.  Dr. Koenig concluded 
that Claimant’s November 12, 2010 shoulder dislocation was related to her initial 
dislocation while working for Employer.  She explained: 

[I]t is my belief that the patient developed recurrent left shoulder instability 
after her work-related injury.  When a shoulder dislocation occurs in 
individuals under the age of 20, there is a high likelihood of recurrent 
instability, up to 90% in some reports.  As [Claimant] has had advanced 
imaging after her initial injury demonstrating a labral tear, I believe it was 
more likely than not that she would develop recurrent shoulder instability.  
It is my opinion that there was not ample time from when she was 
released to full duty to when her claim was closed to determine if the 
shoulder had appropriately healed.  It is likely that in the four weeks from 
release to work, that she had not yet returned to all of her usual activities 
when the claim was closed.  The fact that she experienced another 
dislocation with minimal provocation so close to her initial work-related 
event further strengthens my belief that the work-related injury left her 
susceptible to future shoulder problems.    

 18. On May 11, 2012 Caroline Gellrick, M.D. performed an independent 
medical examination of Claimant.  Dr. Gellrick agreed with Dr. Koenig’s conclusion that 
Claimant’s November 12, 2010 shoulder dislocation was a natural and expected 
consequence of the July 22, 2010 dislocation.  She explained that an MRI performed 
one week after Claimant’s initial dislocation revealed a torn labrum.  The torn labrum 
was not surgically repaired prior to Claimant’s subsequent left shoulder dislocation on 
November 12, 2010.  Because Claimant was under age 20 she had a high propensity 
for a second dislocation.  Dr. Gellrick therefore concluded that there was a greater than 
50% medical probability that the November 12, 2010 dislocation occurred due to the 
initial dislocation of July 22, 2010 and the “surgery that was required to be completed 
should be covered under work comp.” 

 19. On September 24, 2011 Claimant underwent an independent medical 
examination with F. *T Paz, M.D.  Dr. Paz also testified at the hearing in this matter.  He 
explained that Claimant’s November 12, 2010 shoulder dislocation was not the natural 
and probable consequence of her July 22, 2010 industrial injury.  He reviewed the 
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medical literature regarding recurrent separation of shoulders as referenced by Dr. 
Koenig.  Dr. Paz explained the laxity in Claimant’s shoulder joint is a biological condition 
unrelated to either injury.  The medical literature describes the appropriate treatment for 
patients with shoulder dislocations.  Dr. Paz testified Claimant was not a candidate for 
surgery after the July 22, 2010 injury because provocative testing showed her shoulder 
was stable after treatment.  Absent instability in the left shoulder, surgery was not 
warranted.  Dr. Paz explained Claimant achieved a stable left shoulder following a 
period of immobilization and physical therapy.  Claimant was released to regular duty 
work without restrictions following her injury on July 22, 2010.  She went on to perform 
her activities of daily living and full duty work as a lifeguard without any further problems 
with her shoulder.  Dr. Paz opined that Dr. Wintory and Dr. Hawke’s treatment of 
Claimant’s left shoulder was appropriate and effective.  Claimant regained full use of her 
shoulder and was engaged in rigorous activities that included swimming the backstroke. 

 20. Dr. Paz summarized that Claimant’s left shoulder required additional 
medical treatment as a result of an efficient intervening injury on November 12, 2010. 
The second injury destabilized the left shoulder joint and constituted a new injury to the 
shoulder.  Dr. Paz testified the mechanism for the second injury to Claimant’s left 
shoulder was similar to the mechanism for her first injury. Claimant extended her left 
arm and lightly pushed against resistance with both injuries.  Dr. Paz commented that 
Claimant’s left shoulder required additional treatment because she sustained a new 
acute injury on November 12, 2010. 

 21. Claimant has established that it is more probably true than not that she is 
entitled to reopen her Worker’s Compensation claim based on a change of condition.  
On October 26, 2010 Claimant was released to full duty with no impairment or 
restrictions by her primary treating physician Dr. Hawke.  The record reveals that on 
October 26, 2010 Claimant demonstrated apparent stability of the left shoulder 
condition.  Approximately two weeks later Claimant played in a powder puff flag football 
game between high school juniors and seniors.  She again dislocated her left shoulder 
when she extended her left arm and lightly pushed against an opposing player.  
Claimant subsequently underwent a left shoulder arthroscopic anterior stabilization with 
Dr. Koenig.  Dr. Koenig persuasively explained that Claimant’s November 12, 2010 
shoulder dislocation was related to her initial dislocation while working for Employer.  
She reasoned that, because advanced imaging after Claimant’s initial injury 
demonstrated a labral tear, it was more likely than not that she would develop recurrent 
shoulder instability.  Furthermore, there was not ample time between Claimant’s release 
to full duty and when her claim was closed to determine if the shoulder had 
appropriately healed.  Finally, Dr. Koenig re*Ted that when a shoulder dislocation 
occurs in individuals under the age of 20, there is an up to 90% likelihood of recurrent 
instability.  Dr. Gellrick agreed with Dr. Koenig’s conclusion that Claimant’s November 
12, 2010 shoulder dislocation was a natural and expected consequence of the July 22, 
2010 dislocation.  She explained that an MRI performed one week after Claimant’s 
initial dislocation revealed a torn labrum.  The torn labrum was not surgically repaired 
prior to Claimant’s subsequent left shoulder dislocation on November 12, 2010.  
Because Claimant was under age 20 she had a high propensity for a second 
dislocation.  Dr. Gellrick therefore concluded that there was a greater than 50% medical 
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probability that the November 12, 2010 dislocation occurred due to the initial dislocation 
of July 22, 2010.  In contrast, Dr. Paz determined that Claimant’s November 12, 2010 
shoulder dislocation was not the natural and probable consequence of her July 22, 2010 
industrial injury.  However, his opinion is not persuasive because Claimant’s unrepaired 
labral tear made it more likely than not that she would develop recurrent shoulder 
instability.  There also was not ample time between Claimant’s release to full duty and 
when her claim was closed to determine if the shoulder had appropriately healed.  
Accordingly, Claimant has demonstrated a worsening of her left shoulder condition that 
warrants reopening of her claim. 

 22. Claimant has demonstrated that it is more probably true than not that she 
is entitled to receive fee scheduled medical benefits from Kaiser that are reasonable, 
necessary and related to her July 22, 2010 industrial injury.  After Claimant’s second left 
shoulder dislocation on November 12, 2010 she obtained medical treatment through 
Kaiser.  Claimant subsequently underwent a left shoulder arthroscopic anterior 
stabilization with Dr. Koenig.  Dr. Gellrick agreed that Claimant’s left shoulder surgery 
was a natural and expected consequence of the July 22, 2010 dislocation.  Accordingly, 
Respondents are responsible for payment of all Kaiser charges between November 12, 
2010 and her discharge from care for her left shoulder condition. 

 23. Claimant has demonstrated that it is more probably true than not that she 
is entitled to receive TTD benefits for the period February 9, 2011 until June 30, 2011.  
Claimant credibly testified that she was unable to perform her job duties as a swimming 
instructor and lifeguard between February 9, 2011 and June 30, 2011 because of her 
left shoulder surgery.  Moreover, Dr. Koenig agreed that it was reasonable to prevent 
Claimant from working her regular job duties for five months after left shoulder surgery.  
Accordingly, Respondents are liable for TTD benefits for the period February 9, 2011 
until June 30, 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
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as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Closure of Claim 

 4. Section 8-43-203(2)(b)(II)(A), C.R.S. provides, in relevant part, that a case 
will be automatically closed if a claimant does not, within 30 days, contest the FAL and 
request a hearing.  As found, because Respondents filed a FAL on November 3, 2010 
and Claimant did not object, the claim closed by operation of law. 

Reopening 

 5. Section 8-43-303(1), C.R.S. provides that a worker’s compensation award 
may be reopened based on a change in condition.  In seeking to reopen a claim the 
claimant shoulders the burden of proving her condition has changed and that she is 
entitled to benefits by a preponderance of the evidence.  Osborne v. Industrial 
Commission, 725 P.2d 63, 65 (Colo. App. 1986).  A change in condition refers either to 
a change in the condition of the original compensable injury or to a change in a 
claimant’s physical or mental condition that is causally connected to the original injury.  
Jarosinski v. Industrial Claim Appeals Office, 62 P.3d 1082, 1084 (Colo. App. 2002).  A 
“change in condition” pertains to changes that occur after a claim is closed.  In re 
Caraveo, W.C. No. 4-358-465 (ICAP, Oct. 25, 2006).  The determination of whether a 
claimant has sustained her burden of proof to reopen a claim is one of fact for the ALJ.  
In re Nguyen, W.C. No. 4-543-945 (ICAP, July 19, 2004). 

 6. As found, Claimant has established by a preponderance of the evidence 
that she is entitled to reopen her Worker’s Compensation claim based on a change of 
condition.  On October 26, 2010 Claimant was released to full duty with no impairment 
or restrictions by her primary treating physician Dr. Hawke.  The record reveals that on 
October 26, 2010 Claimant demonstrated apparent stability of the left shoulder 
condition.  Approximately two weeks later Claimant played in a powder puff flag football 
game between high school juniors and seniors.  She again dislocated her left shoulder 
when she extended her left arm and lightly pushed against an opposing player.  
Claimant subsequently underwent a left shoulder arthroscopic anterior stabilization with 
Dr. Koenig.  Dr. Koenig persuasively explained that Claimant’s November 12, 2010 
shoulder dislocation was related to her initial dislocation while working for Employer.  
She reasoned that, because advanced imaging after Claimant’s initial injury 
demonstrated a labral tear, it was more likely than not that she would develop recurrent 
shoulder instability.  Furthermore, there was not ample time between Claimant’s release 
to full duty and when her claim was closed to determine if the shoulder had 
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appropriately healed.  Finally, Dr. Koenig re*Ted that when a shoulder dislocation 
occurs in individuals under the age of 20, there is an up to 90% likelihood of recurrent 
instability.  Dr. Gellrick agreed with Dr. Koenig’s conclusion that Claimant’s November 
12, 2010 shoulder dislocation was a natural and expected consequence of the July 22, 
2010 dislocation.  She explained that an MRI performed one week after Claimant’s 
initial dislocation revealed a torn labrum.  The torn labrum was not surgically repaired 
prior to Claimant’s subsequent left shoulder dislocation on November 12, 2010.  
Because Claimant was under age 20 she had a high propensity for a second 
dislocation.  Dr. Gellrick therefore concluded that there was a greater than 50% medical 
probability that the November 12, 2010 dislocation occurred due to the initial dislocation 
of July 22, 2010.  In contrast, Dr. Paz determined that Claimant’s November 12, 2010 
shoulder dislocation was not the natural and probable consequence of her July 22, 2010 
industrial injury.  However, his opinion is not persuasive because Claimant’s unrepaired 
labral tear made it more likely than not that she would develop recurrent shoulder 
instability.  There also was not ample time between Claimant’s release to full duty and 
when her claim was closed to determine if the shoulder had appropriately healed.  
Accordingly, Claimant has demonstrated a worsening of her left shoulder condition that 
warrants reopening of her claim. 
 

TTD Benefits 
  

7. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts,  she left work as a result of the disability and the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term 
“disability,” connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by a claimant's inability to resume her prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999). 

 
8. As found, Claimant has demonstrated by a preponderance of the evidence 

that she is entitled to receive fee scheduled medical benefits from Kaiser that are 
reasonable, necessary and related to her July 22, 2010 industrial injury.  After 
Claimant’s second left shoulder dislocation on November 12, 2010 she obtained 
medical treatment through Kaiser.  Claimant subsequently underwent a left shoulder 
arthroscopic anterior stabilization with Dr. Koenig.  Dr. Gellrick agreed that Claimant’s 
left shoulder surgery was a natural and expected consequence of the July 22, 2010 
dislocation.  Accordingly, Respondents are responsible for payment of all Kaiser 
charges between November 12, 2010 and her discharge from care for her left shoulder 
condition. 
 

Medical Benefits 
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 9. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  §8-42-
101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met her burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999). 
 
 10. As found, Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to receive TTD benefits for the period February 9, 2011 until June 30, 
2011.  Claimant credibly testified that she was unable to perform her job duties as a 
swimming instructor and lifeguard between February 9, 2011 and June 30, 2011 
because of her left shoulder surgery.  Moreover, Dr. Koenig agreed that it was 
reasonable to prevent Claimant from working her regular job duties for five months after 
left shoulder surgery.  Accordingly, Respondents are liable for TTD benefits for the 
period February 9, 2011 until June 30, 2011. 
   

 
ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

2. Claimant’s case involving her July 22, 2010 left shoulder injury is reopened 
effective November 12, 2010. 

 
2. Respondents are responsible for payment of all Kaiser charges between 

November 12, 2010 and her discharge from care for her left shoulder condition. 
 
3. Respondents are liable for TTD benefits for the period February 9, 2011 

until June 30, 2011. 
 
4. Any issues not resolved in this Order are reserved for future 

determination. 
 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED: October 11, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-336-01 

ISSUES 

The issues for determination are: 

1. Average weekly wage; 

2. Authorized treating physician. 

 

STIPULATIONS 

At the outset of the hearing the parties stipulated that the claim is compensable; 
that there is lost time; and, that Dr. Wiley Jinkins is an authorized treating provider. 

 

FINDINGS OF FACT 

1. The Claimant has worked for the Respondent for approximately four 
years. 

2. On May 7, 2012 the Claimant suffered an injury to his left knee that arose 
out of and occurred in the course of his employment with the Respondent. 

3. On May 8, 2012 the Claimant was sent by the Respondent to Dr. Mary 
Dickson at CCOM. 

4. Dr. Dickson indicated that there was an undetermined causality and that 
she would await the insurance company’s [Respondent’s] determination of 
compensability.  

5. Dr. Dickson scheduled the Claimant for a return visit on May 16, 2012. 

6. Prior to the date of the return appointment with Dr. Dickson the 
Respondent informed the Claimant that the claim was being denied and that they would 
not pay for treatment with Dr. Dickson. Thus, the Respondent effectively revoked their 
approval of Dr. Dickson as an authorized treating physician. 
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7. The Claimant then sought medical treatment of his injuries through his 
own initiative with his primary care provider Dr. Lauren Halby. The Claimant was 
ultimately referred to Dr. Wiley Jinkins by his attorney handling his workers’ 
compensation claim.  

8. The Claimant’s attorney also referred the Claimant to Dr. Jenks. 

9. The Claimant did see and was treated by Dr. Wiley Jinkins. 

10. Ultimately on September 13, 2012 the Respondent filed a general 
admission of liability in this matter. 

11. The Respondent ultimately paid for medical treatment provided by Dr. 
Jinkins. 

12. The Claimant’s regular work hours combined with overtime hours varied 
over each year depending upon a number of factors including, but not limited to, 
weather, holidays, and absences of co-employees. 

13. The ALJ finds that the fairest indicator of the Claimant’s average weekly 
wage is the prior year’s total wages divided by 52. 

14. The Claimant earned $17.21 an hour from the May 14, 2011 pay date 
though the September 17, 2011 pay date. Starting with the September 24, 2011 pay 
date the Claimant earned $17.46. This is a pay increase of .01453 percent. 

15. The ALJ adjusts the pay received at the $17.21 rate to reflect the 
increase. Thus, the adjusted annual pay from May 14, 2011 through May 5, 2012 is 
equal to $39,008.78. 

16. Divided by 52 this yields an AWW of $750.17. 

  

CONCLUSIONS OF LAW 

1. Under Section 4-43-404(9)(a), health “care services provided shall be 
deemed authorized if the claim is found to be compensable when: 

(I) Compensability of a claim is initially denied; 

(II) The services of the physician selected by the employer are not 
tendered at the time of the injury; and 

(III) The injured worker is treated: 

(A) At a public health facility in the state].” 
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2. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that he has substantially complied with this preceding provision. 

3. Once the Respondent denied liability and revoked authorization the 
relationship of the Claimant and Respondent reverted back to the status quo ante. 
Thus, it is as if the Respondent had denied the claim initially; the services of the 
Respondent’s physician were not tendered; and, the Claimant sought medical treatment 
through his primary care provider, a public health facility in the state. 

4. The ALJ concludes that the Claimant may select his own authorized 
treating physician. At hearing the Claimant indicated a request for Dr. Jenks and also 
Dr. Lauren Halby.  

5. Section 8-42-102(2), C.R.S. (2011) provides that a claimant’s AWW “shall 
be calculated upon the monthly, weekly, daily, hourly, or other remuneration which the 
injured or deceased employee was receiving at the time of the injury.” Where the injured 
worker is paid on a weekly basis, the weekly compensation rate is generally used as the 
AWW. Section 8-42-102(2)(b).  

6. But if the standard formula “will not fairly compute the average weekly 
wage,” the ALJ has discretion to “compute the average weekly wage of said employee 
in such other manner and by such other method as will  .  .  .   fairly determine such 
employee’s average weekly wage.” Section 8-42-102(3). Indeed, “the entire objective of 
wage calculation is to arrive at a fair approximation of the claimant’s wage loss and 
diminished earning capacity.” Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 
1993).  See also Bench*T/Elite, Inc. v. Simpson, 232 P.3d 777 (Colo. 2010). 

7. Under the totality of the circumstances the ALJ concludes that the 
Claimant’s AWW needs to be determined under the discretionary provisions of section 
8-42-102(3). 

8. The amount of wages received by the Claimant in the year prior to his 
injury is not speculative.  The ALJ concludes that the total amount of wages received is 
to be included in the calculation of the Claimant’s AWW. See Jones v. UPS, W.C. No. 4-
669-404, 2008 WL 4918379 (ICAO 11/12/2008). 

9. Likewise the Claimant’s raise in pay in September 2011 is required in the 
calculation of AWW to fairly determine the Claimant’s AWW.  To fairly assess the 
Claimant’s AWW where his diminished earning capacity occurs subsequent to the raise 
in pay, it is necessary to include that raise. 

10. The ALJ concludes that the Claimant’s AWW is $750.17 as found and 
calculated above. 

ORDER 

 It is therefore ordered that: 
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1. The Claimant’s average weekly wage is $750.17. 

2. The Claimant shall select his authorized treating physician and 
communicate his choice to the Respondent within fourteen (14) days of the date of this 
order. 

3. The insurer shall pay interest to the Claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: October 15, 2012  

Donald E. Walsh 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-742-656-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that he 
has suffered a worsening of his condition that is causally related to his admitted work 
injury sufficient to allow Claimant to reopen his workers’ compensation claim? 

 If Claimant has proven a worsening of his condition, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he received was 
from a medical provider authorized to treat Claimant for his industrial injury? 
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 If Claimant has proven a worsening of his condition, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary total 
disability (“TTD”) or temporary partial disability (“TPD”) benefits? 

FINDINGS OF FACT 

1. Claimant was employed with employer as a crew leader for the Streets 
and Alley Division for Employer.  Claimant suffered a compensable injury on November 
1, 2007 when he was assigned to operate a street sweeper and, while cleaning streets, 
got out of his street sweeper to move a piece of temporary curbing.  While lifting the 
temporary curbing, Claimant suffered a hernia and sought medical treatment with Dr. 
McMurren who was Claimant’s personal physician, along with the designated provider 
in this case.   

2. Claimant reported to Dr. McMurren on November 2, 2007 that he had a 
bulge and pain in his right groin region into the testicle, especially with heavy lifting.  
Claimant reported to Dr. McMurren that he had a prior right side hernia repair with 
mesh.  Dr. McMurren diagnosed Claimant with a probable indirect right inguinal hernia 
and referred Claimant to Dr. Bishop for evaluation and treatment. 

3. Claimant was examined by Dr. Bishop on November 8, 2008 and reported 
complaints of severe right groin pain with intermittent swelling since the lifting incident 
on November 1, 2007.  Dr. Bishop performed a physical examination and diagnosed 
Claimant with a possible hernia in the left groin (despite the fact that Claimant 
complained of symptoms on his right side) and right groin tenderness. 

4. Dr. Bishop performed surgery on November 13, 2007.  Dr. Bishop noted a 
preoperative diagnosis of a left inguinal hernia and right groin pain.  The operative note 
confirmed that Claimant had a left groin hernia that was identified and repaired with 
mesh placement on the left side.  The operative note did not identify a right hernia, but, 
pursuant to Claimant’s request, Dr. Bishop placed a large piece of mesh on Claimant’s 
right side.  Dr. Bishop noted that the right and left sided mesh did not overlap, and Dr. 
Bishop cut an extra piece of mesh to bridge the gap between the mesh that had been 
placed on Claimant’s right and left sides. 

5. Claimant had a rather uneventful recovery after the surgery and was 
eventually placed at maximum medical improvement (“MMI”) on September 28, 2008 
and released to return to work without restrictions. 

6. Claimant testified he did not have any further problems with his groin area 
until 4 ½ years later when he began to develop pain in his groin on his right side.  
Claimant testified he experienced pain in his right groin with all activities and therefore, 
he set up another appointment with Dr. McMurren.  Claimant testified it took three 
weeks to get the appointment with Dr. McMurren. 

7. Claimant returned to Dr. McMurren on September 28, 2011. Dr. McMurren 
noted that his physical examination showed tenderness at Hasselbeck’s triangle on the 
right and a possible impulse with valsalva.  Dr. McMurren recommended Claimant 
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return to Dr. Bishop for a second opinion, but noted Dr. Bishop’s office reported they did 
not take Claimant’s insurance. 

8. Claimant was evaluated by Dr. Bishop on September 29, 2011. Dr. Bishop 
noted Claimant’s complaints of right groin pain and reported his physical examination 
revealed no bulge with cough or valsalva.  Further examination of Claimant’s abdomen 
was otherwise negative.  Dr. Bishop diagnosed Claimant with a right groin injury, took 
Claimant off of work for two weeks and recommended non-steroidal anti-inflammatory 
medications and heat. 

9. Claimant was subsequently referred to Dr. Sawyer for another opinion by 
Dr. McMurren.  Dr. Sawyer examined Claimant on October 7, 2011 and noted Claimant 
presented with complaints of right groin pain that had been ongoing for the last 3 
months.  Claimant reported his prior history of hernia repair on the right side and noted 
the pain in the right going involved the medial thigh and lateral right scrotum.  Dr. 
Sawyer diagnosed Claimant with probable nerve entrapment and recommended groin 
exploration to see if the nerve causing Claimant’s pain (the ilioguinal nerve) could be 
identified and cut.  Dr. Sawyer noted he would offer Claimant a 50% success rate if he 
elected to undergo this procedure. 

10. Mr. Forster, a Workers’ Compensation Processor II for Insurer, was 
contacted by a representative for Employer on October 7, 2011 about a possible 
reopening of this claim.  Mr. Forster advised the Employer that Claimant’s case was 
considered closed and Claimant would need to file a Petition to Reopen.  Mr. Forster 
spoke directly to Claimant later on October 7, 2011 and was advised by Claimant of his 
recent medical appointments with Dr. McMurren, Dr. Bishop and Dr. Sawyer.  Mr. 
Forster testified he informed Claimant that the claim was closed and he would need to 
file a Petition to Reopen with supporting medical documentation.  Mr. Forster testified 
he subsequently received the Petition to Reopen dated October 7, 2011 along with a “to 
whom it may concern” letter from Dr. Sawyer.  Mr. Forster testified he did not reopen 
Claimant’s claim and did not authorize Claimant’s surgery.  Mr. Forster issued a letter 
dated October 18, 2011 that set forth Insurer’s position that they would not voluntarily 
reopen Claimant’s claim. 

11. Claimant underwent surgery with Dr. Sawyer on October 10, 2011.  The 
surgical report notes a preoperative diagnosis of right groin pain.  Dr. Sawyer’s 
operative note shows that the external oblique was identified and was incised along the 
inguinal canal and the ilioinguinal nerve was identified, elevated and a portion of the 
ilioinguinal nerve was removed sharply and using electrocautery.  Dr. Sawyer noted that 
there was no evidence of a hernia that he could find and no softening of the abdominal 
wall or protrusion of the mesh.  No foreign material was found, but some scar tissue in 
the superficial abdominal wall was excised. 

12. Claimant testified he had a short lived episode of new pain in February 
2012, but was doing well other than that one episode with his symptoms having been 
relieved by the surgery.   
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13. The medical records demonstrate Claimant’s pain after the surgery was 
reduced from an 8/10 to a 2/10 at one week post operation.  Claimant complained of 
some pain higher up on his abdominal wall in April 2012, but Dr. Sawyer noted that 
Claimant would not likely benefit from any further surgical intervention. 

14. Respondents obtained a records review independent medical examination 
(“IME”) with Dr. Jacobs on August 8, 2012.  Dr. Jacobs noted Claimant’s case was 
interesting and challenging as Claimant originally complained of pain in his right groin 
area, but was found to have a left hernia.  Dr. Jacobs also noted Claimant’s history of a 
right inguinal hernia many years ago, but no recurrent hernia was found in either of the 
more recent operations.  Dr. Jacobs noted that after Claimant’s October 10, 2011 
surgery, his symptoms gradually improved.  Dr. Jacobs diagnosed Claimant’s current 
condition as status post bilateral herniorrhaphy after a work incident on November 1, 
2007.  Dr. Jacobs noted that Claimant’s second operation was exploratory to determine 
if there was a recurrent hernia and the nerve was resected.  Dr. Jacobs opined that due 
t the long duration of time between the herniorrhaphy and the ilioinguinal neuropathy 
makes it unlikely that Claimant’s condition was a work related injury. 

15. Dr. McMurren testified at hearing in this matter.  Dr. McMurren testified 
that when Claimant returned to him in September 2011, he referred Claimant back to 
Dr. Bishop.  Dr. McMurren testified that after he received the notes from Dr. Bishop (that 
he described as “cryptic”) he still wasn’t sure if Claimant had another hernia.  Dr. 
McMurren testified that he then referred Claimant to Dr. Sawyer for a second opinion.  
Dr. McMurren testified he would defer to the surgical opinion regarding to whether or not 
Claimant’s surgery in 2011 was related to his work injury.  Dr. McMurren further testified 
that it was his understanding that Dr. Sawyer performed a release of a nerve 
impingement that was secondary to a surgical scar when he operated on Claimant in 
2011. 

16. Dr. Sawyer testified in this case that when he first evaluated Claimant, 
Claimant complained of right groin pain.  Dr. Sawyer performed a physical examination 
and diagnosed Claimant with a possible recurrent inguinal hernia and possible nerve 
entrapment.  Dr. Sawyer testified Claimant’s symptoms were consistent with an 
ilioinguinal nerve problem and recommended exploratory surgery to look for a recurrent 
hernia and if not, cut the nerve.  Dr. Sawyer testified he explored the area where the 
inguinal hernia would be and did not see a hernia, so he cut the ilioinguinal nerve.  Dr. 
Sawyer testified his postoperative diagnosis was that there was no evidence of a 
recurrent hernia, but he did diagnose a nerve entrapment.  Dr. Sawyer testified that it is 
a common problem to have groin pain after hernia surgery and could occur in 
approximately 10% of the cases involving a hernia repair.  Dr. Sawyer noted that he did 
not dissect through the mesh to determine where the ilioinguinal nerve was entrapped, 
as this would likely cause more post operative problems for Claimant, but instead simply 
cut the nerve with the intention of relieving Claimant’s right groin pain after the nerve 
was cut.  Dr. Sawyer opined that the direct cause of Claimant’s complications were the 
previous surgery in 2007 related to Claimant’s work injury.  

17. The ALJ finds the testimony of Dr. Sawyer to be credible and persuasive. 
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18. Dr. Jacobs testified at hearing in this matter for Respondents.  Dr. Jacobs 
testified consistent with his report.  Dr. Jacobs opined that even if Claimant’s symptoms 
were related to the inguinal nerve, there could be multiple causes of the neuropathy, 
including inflammation or infection.  Dr. Jacobs testified that you can make some 
assumptions with regard to the timing of Claimant’s symptoms, but noted Claimant’s 
symptoms in this case did not develop until over four years after his surgery.1

19. The ALJ credits the testimony and opinions of Dr. Sawyer over the 
testimony and opinions of Dr. Jacobs.  The ALJ notes that Dr. Sawyer examined 
Claimant at the time of his development of symptoms and obtained a consistent and 
accurate history from the Claimant with regard to his prior surgeries and treatment for 
his November 2007 injury.  The ALJ credits the opinions from Dr. Sawyer with regard to 
causation. 

  Dr. 
Jacobs testified that the relationship between Claimant’s ilioinguinal neuropathy to the 
November 2007 injury was tenuous at best and opined that the 2011 surgery was not 
related to the November 2007 injury. 

20. The ALJ credits the opinions of Dr. Sawyer and finds that Claimant has 
proven that it is more likely than not that he suffered a worsening of his medical 
condition related to the November 1, 2007 industrial injury that resulted in the need for 
additional medical treatment.  The ALJ finds that Claimant has proven that it is more 
likely than not that his claim should be reopened based on the worsening of his 
condition.  The ALJ further finds and determines that Claimant’s case should be 
reopened as of September 29, 2011 when Dr. Bishop took Claimant off of work for 2 
weeks based on his complaints of right groin pain.   

21. The ALJ credits the testimony of Dr. McMurren regarding the referral he 
provided for Claimant to be evaluated by Dr. Sawyer and finds that Claimant has proven 
that it is more likely than not that Dr. Sawyer is authorized to treat Claimant for his 
industrial injury. 

22. While Respondents argue that the surgery performed by Dr. Sawyer was 
not authorized by Respondents, the ALJ finds that Dr. Sawyer was within the chain of 
referral from Dr. McMurren, and therefore was authorized to treat Claimant in this case.  
Respondents argue that Claimant sought a second referral from Dr. McMurren after he 
received an opinion from Dr. Bishop that he did not like.  The ALJ finds that the 
circumstances regarding the referral from Dr. McMurren to Dr. Sawyer are appropriate 
in this case. 

23. The ALJ further notes with regard to the referral from Dr. McMurren to Dr. 
Bishop in September 2011 that Dr. Bishop’s office advised Dr. McMurren that they could 
not see Claimant because they did not accept his insurance.  The ALJ finds that this 
                                                 
1 The ALJ notes that while Claimant testified that he did not experience symptoms for approximately 4 ½ 
years after the surgery, the time period is actually 3 ½ years from the November 2007 surgery until the 
symptoms developed in June 2011.  The difference between the 3 ½ year period and the 4 ½ year period 
is not necessarily relevant to the causation analysis in this case, as the ALJ determines it is not outcome 
determinative if the Claimant was asymptomatic for 3 ½ years or 4 ½ years. 
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issue with regard to Claimant’s insurance from Dr. Bishop’s office could explain the curt 
note from Dr. Bishop after he agreed to evaluate Claimant on September 29, 2011.  Dr. 
McMurren further testified that the report he received from Dr. Bishop was “cryptic” and, 
therefore, he referred Claimant to Dr. Sawyer for another evaluation. 

24. Under the circumstances of this case, the ALJ finds that the method of the 
referral from Dr. McMurren to Dr. Sawyer was appropriate and within the chain of 
referrals as contemplated by W.C.R.P. 16-5.  The ALJ is not persuaded.  The mere fact 
that Dr. McMurren was Claimant’s personal physician does not negate the referral from 
Dr. McMurren to Dr. Sawyer when it is later determined that the condition for the referral 
is related to Claimant’s work related injury. 

25. Respondents also argue that Claimant has failed to demonstrate that it is 
more probably than not that Claimant is entitled to temporary disability benefits if his 
case is reopened. The ALJ disagrees. 

26. Claimant testified that he missed between 12-14 days from work after 
September 29, 2011.  Wage records were entered in this case that show Claimant’s 
wages earned from August 24, 2011 through November 2, 2011.  Claimant was taken 
off of work by Dr. Bishop as of September 29, 2011 for two weeks.  There is no credible 
evidence that Claimant’s time missed from work prior to being taken off of work by Dr. 
Bishop is related to his worsened condition, and Claimant, at the commencement of the 
hearing did not identify any time from work prior to September 29, 2011 as being 
subject to a claim for temporary disability benefits.   

27. After September 29, 2011, up until the period ending October 19, 2011, 
Claimant took 75.5 hours of sick leave.  The ALJ cannot ascertain from the records how 
the 75.5 hours breaks down into Claimant’s 12-14 days he testified that he missed.  The 
wage records appear to document that Claimant went back to work October 19, 2011, 
as Claimant worked 8 hours of regular duty, presumably on October 19, 2011 after 
being released to return to work.   

28. However, despite being taken off of work by Dr. Bishop, Claimant’s wage 
records only document 13.5 hours of sick leave for the period ending October 5, 2011.  
This would be less than two days of work, during a period of time in which there were 
five working days.  Therefore, the ALJ determines that Claimant has proven by a 
preponderance of the evidence that he is entitled to TTD benefits for the period of 
October 5, 2011 when the wage records document Claimant began to take sick leave 
through October 18, 2011, after which Claimant apparently returned to work. 

29. The ALJ notes that Claimant alleged at the hearing that he was entitled to 
temporary total disability benefits for the period of September 29, 2011 through October 
18, 2011.  The wage records entered into evidence, however, reflect that Claimant 
worked 66.5 hours of regular time during the period up to October 5, 2011.  Therefore, it 
appears from the wage records that Claimant was paid for work up through October 
2011.  The ALJ further finds that Claimant’s testimony does not resolve the conflict in 
the evidence as to the period of time he missed from work after September 29, 2011 
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and, because it is Claimant’s burden of proof, the ALJ cannot say Claimant established 
his right to temporary disability benefits for a period prior to October 5, 2011. 

30. The wage records further document Claimant missing 20 hours from work 
for the period of October 19, 2011 through November 2, 2011.  The ALJ determines that 
Claimant has proven that it is more likely than not that he missed time from work related 
to the worsening of his industrial injury and is entitled to temporary partial disability 
benefits for the period of October 19, 2011 through November 2, 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

2. At any time within six years after the date of injury, the ALJ may reopen an 
award on the ground of a change in condition .  Section 8-43-303(1), C.R.S.  A change 
in condition refers to “a change in the condition of the original compensable injury or to 
a change in claimant’s physical or mental condition which can be causally connected to 
the original compensable injury.”  Heinicke v. Industrial Claim Appeals Office, 197 P.3d 
222 (Colo. App. 2008).  The ALJ is not required to reopen a claim based upon a 
worsened condition whenever an authorized treating physician finds increased 
impairment following MMI.  Id.  The party attempting to reopen an issue or claim shall 
bear the burden of proof as to any issues sought to be reopened.  Section 8-43-303(4). 

3. As found, Claimant has proven by a preponderance of the evidence that 
he has suffered a worsening of his medication condition related to his November 1, 
2007 industrial injury.  As found, this worsening of condition represents a change in the 
condition of the original compensable injury that is causally connected to the original 
compensable injury. 

4. Respondents are liable for authorized medical treatment reasonably 
necessary to cure and relieve an employee from the effects of a work related injury.  
Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990).  Pursuant to Section 8-43-404(5), C.R.S., Respondents are afforded 
the right, in the first instance, to select a physician to treat the industrial injury.  Once 
Respondents have exercised their right to select the treating physician, Claimant may 
not change physicians without first obtaining permission from the insurer or an ALJ.  
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See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 
1996). 

5. “Authorization” refers to the physician’s legal authority to treat, and is 
distinct from whether treatment is “reasonable and necessary” within the meaning of 
Section 8-42-101(1)(a), C.R.S. 2008.  Leibold v. A-1 Relocation, Inc., W.C. No. 4-304-
437 (January 3, 2008).   

6. As found, Dr. Sawyer in this case is a proper referral from Dr. McMurren 
who was originally authorized by Respondents to treat Claimant following his November 
1, 2007 work injury.  As found, Dr. Sawyer is authorized through the proper chain of 
referrals from Dr. McMurren to provide medical treatment to Claimant for his work injury. 

7. To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

8. As found, Claimant has shown that it is more probable than not that his 
worsened condition resulted in Claimant being medically incapable of working as of 
October 5, 2011.  The ALJ credits Claimant’s wage records that document Claimant 
began using sick leave from his work with employer on or about October 5, 2011 and 
determines that Claimant was unable to work as a result of his worsened medical 
condition from October 5, 2011 until October 18, 2011. 

9. As found, Claimant continued to experience a temporary incapacity to 
work that results in Claimant being entitled to temporary partial disability benefits for the 
period of time Claimant missed from work between October 19, 2011 and November 2, 
2011 representing 20 hours of work as evidenced by the wage records entered into 
evidence at hearing. 

ORDER 

 It is therefore ordered that: 



 126 

1. Claimant’s case is hereby reopened. 

2. Respondents shall pay for the reasonable medical treatment provided by 
Dr. McMurren and Dr. Sawyer necessary to cure and relieve the Claimant from effects 
of her industrial injury pursuant to the Colorado Medical Fee Schedule.  

3. Respondents shall pay Claimant TTD benefits for the period of October 5, 
2011 through October 18, 2011. 

4. Respondents shall pay Claimant TPD benefits based on the 20 hours 
Claimant missed from work for the period of October 19, 2011 through November 2, 
2011. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 15, 2012 

Keith E. Mottram 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-818-579-01 

ISSUES 

 The issues presented for determination were: 

 1. Whether the Claimant proven by a preponderance of the evidence that 
she is entitled to conversion of a scheduled injury to a whole person impairment benefit.  
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 2. Whether the Claimant proven by a preponderance of the evidence that 
she is entitled to permanent partial disability benefits under C.R.S. §8-42-107.  
 

FINDINGS OF FACT 
 

 1. The Claimant is a right handed second grade teacher working for 
Employer on December 1, 2009, when she slipped in the parking lot and fell, landing on 
her left knee.  At the hearing, she testified that she got up from her fall and got into her 
truck but noticed her pants were torn and her knee was injured and bleeding and she 
had asphalt *Ts on her hand.  She called *M, the secretary at the school where she 
worked and Ms. *M came out to assist the Claimant back into the building.  The 
Claimant went into the nurse’s office in the school and Ms. *M helped the Claimant 
clean up and the Claimant went home.   
 
 2. The next day, the Claimant noticed her leg was purple and she in pain so 
she went to HealthOne Occupational Medicine and Rehabilitation Center and 
underwent an initial evaluation with the authorized treating physician, Dr. John Dunkle 
on December 2, 2009 (Claimant’s Exhibit 1, pp. 1-3; Respondent’s Exhibit D, pp. 33-
38).   
 
 3. During the initial evaluation, the Claimant complained solely of left knee 
pain (Respondent’s Exhibits, p. 33).  Dr. Dunkle specifically noted “no other injury.”  Id.  
On the pain diagram, the Claimant limited the “affected areas” to her left knee placing a 
circle only around the left knee (Respondent’s Exhibit D, p. 35).  At the time of the initial 
visit, the Claimant was not taking pain medications (Claimant’s Exhibit 1, p. 1; 
Respondent’s Exhibit D, p. 33). 
 
 4. On December 9, 2009, the Claimant returned to see Dr. Dunkle and she 
was still not taking pain medications.  The Claimant again complained solely of left knee 
pain. The Claimant reported that it was getting worse and she has more swelling and 
bruising along with an infection of her abrasion (Respondent’s Exhibit D, p. 39).  On the 
pain diagram, the Claimant did not note pain in her upper extremities although she now 
circled her left knee, lower leg, ankle and foot on the pain diagram and now listed her 
pain as 8 out of 10 (Respondent’s Exhibit D, p. 41).  When the Claimant returned to see 
Dr. Dunkle on December 11, 2009, again, her complaints related solely to her left knee 
and it was noted “she has no other new concerns” (Respondent’s Exhibits, pp. 43-45).  
Because the knee pain persisted, Dr. Dunkle agreed to prescribe Vicodin for pain 
medication (Respondent’s Exhibits, p. 44).   
 
 5. On December 12, 2009, the Claimant saw Dr. Dunkle for follow up 
evaluation.  Like her previous visits, the Claimant did not complain of upper extremity 
pain or symptoms (Respondent’s Exhibit D, pp. 48-49).  Dr. Dunkle instructed the 
Claimant to utilize Viocodin and ibuprofen, as needed, for her knee pain (Respondent’s 
Exhibit D, p. 49).  At this visit, the Claimant reported she was 75% better with 
tenderness and stabbing pain occasionally.  She reported “no other injury” 
(Respondent’s Exhibit D, p. 48).  Dr. Dunkle’s assessment was: left knee abrasion, 
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improving; left knee contusion, improving. A work-related injury.  Cellulitis, resolving.  
MMI was expected in 10-20 days with no impairment (Respondent’s Exhibit D, p. 49). 
 
 6. On December 28, 2009, the Claimant returned to HealthOne and 
underwent an evaluation with Dr. Sharon O’Conner.  The Claimant continued to limit her 
pain complaints to her left knee.  Dr. O’Conner recommended that the Claimant 
continue to utilize ibuprofen and a topical ointment for her knee pain (Respondent’s 
Exhibit D, pp. 52-53).  On January 5, 2009, the Claimant saw Dr. Dunkle again.  At this 
point, one month out from the accident, the Claimant expressed “no new concerns.”  
Her pain complaints addressed her left knee, without reference to her upper extremities.  
A review of the Claimant’s MRI report “reflects severe chondromalacia patella, as well 
as mucoid degeneration of the medial meniscus. No tears are noted.”  The Claimant 
was also referred to Orthopedics for further evaluation and to physical therapy 
(Respondent’s Exhibit D, p. 56-58). 
 
 7. On January 13, 2009, the Claimant underwent an orthopedic evaluation 
with Dr. David Oster. The Claimant complained of left knee pain and tenderness and 
swelling.  She reported that on 12/01/09 “she was in a parking lot and hit a crack and 
fell and struck the anterior aspect of her knee.  The following day she had significant 
bruising. When she hurt it initially she tore her pants and scraped over the anterolateral 
aspect of the knee.”  The Claimant did not complain of upper extremity symptoms. Dr. 
Oster diagnosed (1) patellofemoral arthritis, left knee and (2) left knee contusion with 
resulting hematoma.  Dr. Oster recommended continuing with physical therapy working 
on range of motion and recommended that the Claimant wear a compression stocking 
to help with swelling of her left calf and in the area of the contusion.  He further 
recommended follow up with Dr. Dunkle as he did not see a need for surgical 
management (Respondent’s Exhibit E, pp. 61-62).   
 
 8. On January 28, 2010, the Claimant returned to see Dr. Dunkle again.  The 
Claimant did not complain of upper extremity symptoms and Dr. Dunkle noted “no new 
concerns.”  Dr. Dunkle also noted that the ultrasound for deep venous thrombosis was 
negative and the compression stocking helped with swelling (Respondent’s Exhibit F, 
pp. 63-64).  On February 23, 2010, the Claimant returned to Dr. Dunkle.  (Respondent’s 
Exhibits, pp. 67-68).  Dr. Dunkle noted that Claimant took vicodin “at times” and that the 
Claimant was not ready for full duty and she was surprised at how long it was taking for 
her to get better.  However, she did not complain of upper extremity symptoms and Dr. 
Dunkle noted that “[s]he has no other new concerns” (Respondent’s Exhibit F, pp. 67-
68).   
 
 9. It was not until a March 16, 2010 visit with Dr. Dunkle that the Claimant 
complained of left wrist and left shoulder pain for the first time.  Dr. Dunkle notes, “[s]he 
is not sure if she reported the left wrist and upper extremity at first.  She has pain and 
difficulty abducting the upper extremity from the shoulder” (Respondent’s Exhibit F, p. 
70).  The Claimant advised Dr. Dunkle that her attorney asked her to request a medical 
referral to Dr. David Reinhard and Dr. Floyd Ring.  She wanted another opinion on her 
knee with a different orthopedic doctor.  Also, the Claimant complained of new leg 
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symptoms, including numbness and cold.  Dr. Dunkle reviewed his chart, including the 
pain diagrams completed by the Claimant, and specifically reported that he could not 
locate any previous references to upper extremity pain (Respondent’s Exhibit F, p. 71).  
Accordingly, Dr. Dunkle concluded the upper extremity symptoms were not work 
related.   Specifically, with respect to the left shoulder and the wrist pain, he stated 
“there is no documentation that I can find in the chart or in the pain drawings reflecting 
this concern.  Therefore, further treatment is not consistent with the determination of 
Worker’s Compensation causality.” Dr. Dunkle referred the Claimant to Dr. Steve Horan 
for a second opinion on her knee (Claimant’s Exhibit 1, pp. 4-6; Respondent’s Exhibit F, 
pp. 70-72). 
 
 10. On March 22, 2010, the Claimant underwent electrodiagnostic testing of 
her lower extremity.  Dr. George Schakaraschwili opined that the study was normal with 
“no electrophysiologic evidence of a saphenous or peroneal neuropathy or 
radiculopathy” (Respondent’s Exhibit G).  The pain diagram completed by the Claimant 
only noted pain in her lower left extremity and did not contain *Tings noting symptoms in 
the upper extremity (Respondent’s Exhibit G, p. 79).   
 
 12. On March 23, 2010, the Claimant saw Dr. Dunkle again and he noted that 
the Claimant was “still having problems.”  He noted that Dr. Schakaraschwili increased 
her Neurontin to 300mg at bedtime.  Dr. Dunkle also noted that the Claimant was 
experiencing swelling in her knee and was having difficulty trying to attend all of her 
doctor visits (Respondent’s Exhibit H, pp. 87-88).   
 
 13. On April 7, 2011, Dr. Horan evaluated the Claimant’s left knee.   Dr. Horan 
noted that her incision was well-healed and there was no evidence of infection.  He 
opined that the pain and discomfort that the Claimant reported was not neuromuscular 
in nature.  He recommended that she continue conservative treatment with her current 
treating physicians and also offered that the Claimant may benefit from trigger point 
injections (Respondent’s Exhibit K).   
 
 14. The Claimant began treating with Kaiser for her upper extremity 
symptoms.  She contacted Kaiser by phone reporting that she fell in December and has 
pain in her left wrist that sometimes goes up to her elbow and is provoked by using her 
hand (Respondent’s Exhibit I, p. 104).  On April 12, 2010, the Claimant had an 
appointment with Dr. Warren Thompson.  She reported left wrist pain for about 6 weeks 
and noted that she had a fall at work in December 2009.  Dr. Thompson conducted a 
physical examination and noted that the Claimant had slight limited extension on the left 
side with positive Phalen and Tinel sign, but no muscle atrophy.  He assessed the 
Claimant with carpal tunnel syndrome and recommended wearing a splint at night along 
with physical therapy.  Dr. Thompson did not opine that the Claimant’s upper extremity 
symptoms were related to the December 1, 2009 accident (Respondent’s Exhibit I, pp. 
97-98).   
 
 15.  On April 15, 2010, the Claimant underwent a psychological assessment 
with Dr. Tabitha Price (Respondent’s Exhibit M).  Dr. Price noted that “according to the 
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objective test results, [the Claimant] is experiencing a moderately high degree of 
depression and a preoccupation with her physical symptoms which likely exaggerates 
her experience of pain.”  Dr. Price further noted that the Claimant “may become 
emotionally over-reactive and is likely to become a demanding patient if she feels 
pressed by excess demands” (Respondent’s Exhibits, p. 119).  Dr. Price concluded “her 
symptoms may be maintained by the attention she is receiving” (Respondent’s Exhibits, 
p. 120). 
 
 16. On April 16, 2010, the Claimant saw Dr. Dunkle again.  She reported that 
her left knee was healing but there was still some pain.  While the Claimant complained 
of wrist pain and numbness at the base of her thumb, she did not reference any 
shoulder discomfort at this visit.  The Claimant also reported that the physical therapy 
was not helpful to her and increased her pain and now because of her left wrist pain, 
she would have difficulty with therapy (Respondent’s Exhibits pp. 121-22). 
 
 17. On May 10, 2010, the Claimant saw Dr. Dunkle for follow up treatment.  
She told Dr. Dunkle that she thought she had brought up her wrist problems in February 
with one of the medical assistants even though Dr. Dunkle did not note any complaints 
regarding left wrist pain until March 16, 2010.  She believes the wrist is related to the 
original injury because nothing else has occurred and now her thumb is completely 
numb.  The Claimant also told Dr. Dunkle that she did not want to treat her wrist through 
her own health insurance plan since she felt that the wrist symptoms must have been 
caused by the fall.  Dr. Dunkle explained that because the symptoms did not appear 
until March 2010, the wrist symptoms were not related to the accident.  He reviewed the 
pain diagrams the Claimant had completed which did not reflect any complaints about 
the wrist.  At this appointment, the Claimant also did not reference any shoulder pain or 
discomfort (Respondent’s Exhibits, pp. 129-30).   
 
 18. The Claimant had follow up evaluations with Dr. Price for psychological 
treatment and pain management consultations with Dr. Schakaraschwili for injections 
and pain medication through April and May of 2010.   On May 24, 2010, the Claimant 
returned to Dr. Dunkle and reported that her knee was swollen and there was still pain, 
but it was better since she received the lidoderm patch from Dr. Schakaraschwili.  She 
also told Dr. Dunkle that she was benefitting from seeing Dr. Price (Respondent’s 
Exhibit T, p. 134).  While the Claimant continued to complain of wrist pain and 
discomfort, she did not reference any shoulder symptoms.  The Claimant was advised 
that the nurse case manager told Dr. Dunkle that the adjustor in the case was going to 
allow Dr. Dunkle to review her wrist x-rays and records from Kaiser to consider the 
issue of causation but that the Claimant had the responsibility to get those records to 
him (Respondent’s Exhibit T, pp. 134-135).   
 
 19. On June 17, 2010, the Claimant returned to HealthOne.  The Claimant 
testified at the hearing that Dr. Dunkle was no longer there so she saw another doctor 
for her discharge summary and final evaluation.  Because Dr. Dunkle had left the 
practice, Dr. Kathy D’Angelo evaluated the Claimant.  Dr. D’Angelo placed the Claimant 
at maximum medical improvement (MMI) and released her to regular duty with no 
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impairment but maintenance care with Dr. Schakaraschwili for renewal of Neurontin and 
Lidoderm.  The Claimant asked Dr. D’Angelo to address her wrist pain because she 
stated that she hurt it when she originally fell.  Dr. D’Angelo reviewed the Claimant’s 
chart with her and noted the absence of complaints about her wrist in earlier pain 
diagrams and in the doctor’s notes.  Dr. D’Angelo concluded that the wrist symptoms 
were not related to the accident.  Claimant did not complain of any shoulder symptoms 
to Dr. D’Angelo (Respondent’s Exhibit W, pp. 144-46).   
 
 20. On June 22, 2010, the Claimant followed up with Dr. Schakaraschwili.  
The Claimant continued on Neurontin for her knee pain.  The Claimant described 
continued wrist symptoms, but did not reference any left shoulder pain or discomfort.  
Dr. Schakaraschwili also reported that he has not received any information as to a 
decision on whether the left wrist and thumb complaints were work-related 
(Respondent’s Exhibit X, p. 147).  
 
 21. On August 17, 2010, the Claimant underwent an initial evaluation with Dr. 
Julie Parsons when her care was transferred to a different HealthONE clinic. The 
Claimant continued to complain of knee pain.  Regarding her left wrist and shoulder, Dr. 
Parsons noted “[s]he also complains that she has had problems with her left wrist and 
shoulder since the accident but did not put it on the original pain diagram” (Claimant’s 
Exhibit 2).  Claimant represented her wrist and shoulder symptoms and the mechanism 
of injury to Dr. Parsons differently than she did to Dr. Dunkle and differently than her 
testimony at the hearing.  First, none of the pain diagrams from her first month of 
treatment included pain for the wrist or shoulder and the symptoms were not reported in 
Dr. Dunkle’s medical records until mid-March of 2010, about 3 ½ months following her 
December 1, 2009 fall.  At hearing, the Claimant testified that she did not feel wrist or 
shoulder pain until 3 months later and at first the pain was all in her knee.  Second, the 
Claimant also now reported to Dr. Parsons that on the date of her injury, she tripped 
and landed on an outstretched hand and her left knee (Claimant’s Exhibit 2, p. 1).  The 
Claimant had not reported the mechanism of injury to include falling on the outstretched 
hand in reports to Dr. Dunkle.  When questioned at the hearing about whether she 
remembered her fall, the Claimant testified that she remembered going forward and 
hearing her knee hit but she didn’t remember putting her hand down.  However, she 
testified that she didn’t fall on her face, so she assumed she put her hand down and 
then when she was getting up, she saw black asphalt *Ts on her hand.  Nevertheless, 
she did not recall falling onto an outstretched hand at the hearing and this is more 
consistent with how she reported her mechanism of injury to Dr. Dunkle as opposed to 
how it was reported to Dr. Parsons later.  Dr. Parsons did not perform a causation 
analysis, but rather, simply started to treat all of the symptoms reported by the Claimant 
at the August 17, 2010 evaluation.   
 
 22. When the Claimant returned to see Dr. Parsons on September 2, 2010, 
the doctor noted that the MRI’s showed that the Claimant “has a TFCC, which does fit 
with landing on an outstretched left hand and the ongoing pain and problems she has 
had since the injury” which is inconsistent with medical records with respect to the 
Claimant landing on an outstretched hand and that the Claimant’s wrist and left hand 
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complaints were “continuing” since the injury as the Claimant did not complain of left 
wrist of hand pain until more than 3 months after her injury.   Dr. Parsons then noted 
that the Claimant’s “left arthrogram reveals AC arthritis, hypertropic changes, and a mild 
subacromial subdeltoid bursitis.”  Dr. Parsons also stated that she felt this also fit with 
the mechanism of landing on outstretch bilateral arms which was not a mechanism of 
injury that the Claimant recalled when she testified, nor was this the mechanism of 
injury reported to early treating physicians.  Dr. Parsons then referred the Claimant to 
two orthopedic surgeons, Dr. Fremling to treat the wrist and Dr. Hsin to treat the 
shoulder (Claimant’s Exhibit 2, p. 3).   
 
 23. On September 14, 2010, the Claimant underwent an orthopedic evaluation 
with Dr. Joseph Hsin (Claimant’s Exhibit 3).  The Claimant reported that she tripped and 
fell on December 1, 2009, landing on an outstretched left hand and left knee.  This is 
different than her testimony at the hearing, her reports to initial treating physicians and 
different from the bilateral outstretched arms that Dr. Parsons believed could have 
contributed to a shoulder condition.  The Claimant complained of continued knee pain, 
but Dr. Hsin concluded she was not a candidate for surgery.  Regarding the left upper 
extremity, Dr. Hsin noted “Trauma 2 weeks 6 days ago on 08/25/2010.”  Dr. Hsin noted 
that the MRI of her shoulder demonstrated evidence of impingement syndrome without 
rotator cuff tear.  Although, the Claimant described “persistent” shoulder pain, the 
medical records show that the Claimant has not consistently described shoulder pain.  
Dr. Hsin did not recommend any significant treatment for the shoulder and found 
nothing that indicated that the Claimant was a surgical candidate although he discussed 
a cortisone shot.  Additionally, while Dr. Hsin recommended some treatment for the 
wrist and shoulder, he did not perform a causation analysis or otherwise relate the 
symptoms to the December 9, 2009 accident, apart from referring to the Claimant’s 
description of the injury.  
 
 24. On September 15, 2010, the Claimant underwent a surgical evaluation 
with Dr. Mitchell Fremling (Claimant’s Exhibit 4; Respondent’s Exhibit Y).  The Claimant 
reported that she “initially didn’t note her wrist pain as she badly injured her left knee.  
However, at least by March she noted significant radial sided wrist pain and some 
intermittent numbness” (Claimant’s Exhibit 4, p. 1; Respondent’s Exhibit Y, p. 148).   Dr. 
Fremling assessed the Claimant with a scapholunate ligament tear.  Dr. Fremling 
opined that it is likely that this is a new injury sustained during her fall in December.   
 
 25. The Claimant treated with Dr. Parsons until September 21, 2010.  Then 
the Claimant’s care was transferred to Dr. Kristen Mason as the Claimant’s primary care 
physician (Claimant’s Exhibit 2, p. 5).  On October 21, 2010, the Claimant underwent 
her initial evaluation (Claimant’s Exhibit 5, pp. 1-5).  The Claimant reported that when 
she tripped on the asphalt parking lot, “she reached out with her left arm injuring her left 
wrist and shoulder as well as went down very hard on her knee” (Claimant’s Exhibit 5, p. 
1).  Again, this mechanism of injury is different than that described by the Claimant at 
the hearing and different from how she described the injury to her earlier treating 
physicians.  The Claimant advised Dr. Mason that now the left wrist is the most painful, 
and that she also has left shoulder pain but that has improved significantly with physical 
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therapy over the last month.  She also complained of some remaining knee pain and 
numbness and tingling, especially when going up or down stairs or getting out of low 
chairs.  The Claimant told Dr. Mason the knee and shoulder were getting better but the 
wrist is not.  At the hearing, Dr. Mason testified that she did not perform a causation 
analysis, as she believed causation had previously been determined.  Accordingly, Dr. 
Mason continued to treat the left wrist and left shoulder.  With regards to the shoulder, 
Dr. Mason’s examination revealed “good range of motion” (Claimant’s Exhibit 5, p. 3).  
Dr. Mason indicated that the Claimant’s shoulder was responding well to conservative 
care (Claimant’s Exhibit 5, p. 4).  Dr. Mason noted that the Claimant was scheduled for 
wrist surgery and Dr. Mason felt that should go forward (Claimant’s Exhibit 5, p. 4).   
 
 26. On November 8, 2011, Dr. Fremling performed left wrist surgery on the 
Claimant, a proximal row carpectomy (Claimant’s Exhibit 4, p. 3; Respondent’s Exhibit 
y, p. 150).   
 
 27. On November 18, 2011, the Claimant returned to Dr. Mason for follow-up 
examination. As for the left wrist, Dr. Mason noted the Claimant was post-surgery and 
the wrist was immobilized by the distal neurovascular function was intact.  Regarding 
the left shoulder, Dr. Mason assessed the Claimant as having “[l]eft shoulder bursitis, 
and acromioclavicular joint dysfunction, doing better.”  Dr. Mason planned for the 
Claimant to follow up with Dr. Fremling for the wrist and to resume physical therapy for 
her knee.  Her work restrictions were for no left upper extremity use.  (Claimant’s Exhibit 
5, pp. 6-7; Respondent’s Exhibit Z, pp. 151-153).  At another follow-up visit with Dr. 
Mason nearly a month later, on December 16, 2010, the Claimant was noted to be 
doing well in recovery from her wrist surgery and she continued in physical therapy for 
her knee and was done with her series of injections.  Regarding the left shoulder, Dr. 
Mason noted “[h]er left shoulder does not bother her except in full flexion or abduction” 
and on physical examination, Dr. Mason found the Claimant’s “[s]houlder range of 
motion is near normal but some pain at end range in abduction and flexion”  (Claimant’s 
Exhibit 5, p. 8; Respondent’s Exhibit Z, pp. 154).  On January 13, 2011, when the 
Claimant returned to Dr. Mason for follow-up, Dr. Mason reported that “[the Claimant’s] 
shoulder is not bothering much until she gets into the high reaches of abduction.”  
Additionally, Dr. Mason stated “[the Claimant] has near full range of motion” (Claimant’s 
Exhibit 5, p. 10; Respondent’s Exhibits, p. 159).       
 
 28. On February 10, 2011, the Claimant saw Dr. Mason for follow-up and 
reported that she was back at work and happy to be in the classroom. The Claimant 
reported pain at 2/10.  However, Dr. Mason did not specify the body part to which this 
pain related.  Dr. Mason recommended physical therapy for the knee and occupational 
therapy for the hand, but no specific treatment for the left shoulder.  She noted that Dr. 
Fremling did not want OT or PT to do anything with the Claimant’s shoulder yet 
(Claimant’s Exhibit 5, p. 12; Respondent’s Exhibit CC, p. 162).    
 
 29. On February 23, 2011, when the Claimant returned to Dr. Mason she 
reported increased pain in her left wrist.  However, Dr. Mason was unable to discern an 
etiology for the increased symptoms although she noted reduced range of motion for 
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flexion and extension of the wrist compared to the previous visit.  Dr. Mason also 
prescribed physical therapy for the Claimant’s shoulder but made a note that care 
should be taken to avoid pressure on the Claimant’s wrist (Claimant’s Exhibit 5, pp. 14-
15; Respondent’s Exhibit EE, pp. 166-67).  By the Claimant’s March 23, 2011, visit with 
Dr. Mason, the Claimant continued to report pain in her wrist and noted PT continued 
with her shoulder, although the Claimant did not describe any shoulder pain, only 
“some” pain in her wrist.  The Claimant reported that she anticipated being released by 
Dr. Fremling at the next visit (Claimant’s Exhibit 5, p. 18; Respondent’s Exhibit EE, p. 
172).  As of April 20, 2011, the Claimant reported she was not experiencing “much pain 
at all.”  Dr. Mason described the left shoulder as “doing relatively well.” Dr. Mason noted 
that Dr. Fremling had released the Claimant from his care for her wrist (Claimant’s 
Exhibit 5, pp. 20-21; Respondent’s Exhibit EE, pp. 175-76).  
 
 30. On May 23, 2011, the Claimant returned to Dr. Mason reporting 0/10 pain 
with the knee being “minimally symptomatic” (Claimant’s Exhibit 5, p. 22; Respondent’s 
Exhibit EE, p. 178).  On June 20, 2011, the Claimant saw Dr. Mason again and reported 
pain at the 3/10 level. The Claimant noted increased knee discomfort and swelling with 
strength improving in her wrist.  She did not complain of any significant shoulder 
pathology (Claimant’s Exhibit 5, p. 24; Respondent’s Exhibit GG, p. 181).  On July 18, 
2011, the Claimant returned to Dr. Mason, reporting 1/10 pain.  The Claimant did report 
a “flair” of knee pain during a trip to Chicago but noted that her shoulder was doing 
okay.  Dr. Mason observed a “mildly” positive impingement sign but no swelling over her 
knee (Claimant’s Exhibit 5, pp. 26-27; Respondent’s Exhibit GG, pp. 184-85).  On 
August 15, 2011, the Claimant reported a 2/10 pain level to Dr. Mason and Dr. Mason 
transitioned her to a home exercise program from her therapy (Claimant’s Exhibit 5, p. 
28; Respondent’s Exhibit GG, p. 187).  On September 19, 2011, the Claimant described 
increased pain in her wrist when performing certain activities. She also reported a 
recurrence of medial leg pain and so she resumed wearing her TED hose.  Dr. Mason 
provided a lifting restriction “because of ongoing limitations with respect to her left 
hand.”  The Claimant did not complain of shoulder pain although Dr. Mason noted some 
difficulty with range of motion actively above 90 degrees (Claimant’s Exhibit 5, p. 30; 
Respondent’s Exhibit GG, p. 190).  Throughout the course of treatment with Dr. Mason 
through MMI, the Claimant did not complain of headaches, neck soreness, or shooting 
pains. 
 
 31. On October 17, 2011, Dr. Mason placed the Claimant at MMI and 
assigned permanent impairment ratings for the left knee, left wrist and left shoulder.  At 
the time of the evaluation, the Claimant was only taking ibuprofen for pain medication 
and using TED hose to manage swelling in her leg.  The impairment for the left upper 
extremity was 15% for the wrist and 9% for the shoulder, for a total of 23% of the upper 
extremity.  The doctor noted that this would convert to a 14% whole person rating.  The 
doctor also rated the Claimant’s left knee as 11% of the upper extremity which would 
convert to 4% whole person.  The doctor combined the 14% whole person for the upper 
extremity with the 4% whole person rating for the knee for a 17% whole person rating if 
the impairment were converted (Claimant’s Exhibit 5, pg. 33; Respondent’s Exhibit HH). 
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Dr. Mason continued to treat the Claimant after the impairment rating evaluation to the 
present.   
 
 32. The Respondent filed a Final Admission on October 31, 2011 consistent 
with Dr. Mason’s opinions.  The Respondent admitted for both the upper and lower 
extremity scheduled impairments and did not admit for any whole person impairments 
(Claimant’s Exhibit 9, p. 1). Respondent never withdrew its Final Admission and, at the 
hearing, counsel for Respondent specifically stated that Respondent was not 
withdrawing the Final Admission in preliminary discussions and during opening 
statements.  The Claimant objected to the FAL, and filed an application for hearing 
endorsing PPD benefits.  The Respondent filed a response to the application endorsing 
the issue of PPD benefits. 
  
 33.  After filing the application for hearing, the Claimant returned to Dr. Mason 
on December 23, 2011 and February 20, 2012 with increased and some new symptoms 
in her shoulder and arm.  She was now complaining of pain in the extensor section of 
her arm and increased shoulder pain, along with pain in the trapezius area when her 
shoulder felt tighter.  Upon examination on February 20, 2012, Dr. Mason observed 
negative impingement signs I and II.  Dr. Mason described the left shoulder as 
“improved”   (Claimant’s Exhibit 5, pp. 37-40; Respondent’s Exhibit II, p. 199-202). 
 
 34. On April 3, 2012, the Claimant underwent an independent medical 
examination with Dr. Rachel Basse.  In her patient questionnaire, the Claimant reported 
that, “I fell really hard on to my hands and knees.  I remember hearing my knee hitting 
the ground.  As I looked at my hands – seeing minor cuts and black lines from the 
ground.  My pants were torn and I had blood going down my leg and there was about 6-
7 layers of skin missing from my knee.”  She reported that later, as she stopped taking 
medicine, “I felt my lower leg being cold, sore and numb….Then I started felling my left 
arm being numb and it got to where I couldn’t raise it or lift a glass of water.  After 
surgery on my wrist I had a lot of pain trying to open my hand all the way.  I had an 
increase of pain in my fingers, wrist, forearm, shoulder and neck and by bed time, it 
would turn it a headache”   (Claimant’s Exhibit 6).   
 
 35. During further interview with Dr. Basse, the Claimant modified her pain 
description to the doctor, noting that her shoulder pain is usually 6-7, but worse with 
increased activity up to 10/10 (Respondent’s Exhibit C, p. 16).  The Claimant reports 
that her worst areas of pain are her forearm and shoulder, the second worse being her 
neck and headache, the next worse being her knee and foot and lower leg, and last, her 
wrist and finger symptoms.  Dr. Basse noted that the Claimant was inconsistent in 
describing her various pain symptoms and she also varied her reports of severity and 
frequency (Respondent’s Exhibit c, p. 16).  The medical records do not reflect previous 
complaints of neck pain or headaches.  Regarding headaches, the Claimant reported to 
Dr. Basse that she began to experience those in January 2012.  However, Dr. Mason’s 
reports do not reference headache complaints by the Claimant.  
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 36. In terms of her functional history, the Claimant reported to Dr. Basse that 
“her left shoulder pain specifically precludes her raising her arm overhead, moving it 
forward or out to the side.  Her left wrist symptoms make it difficult to hold a can so that 
she can then open it with her right hand.  She reports not being able to use her left wrist 
to flip a glass of liquid.  She reports decreased fine motor skills, i.e. ability to button and 
unbutton small buttons on children’s clothing” (Respondent’s Exhibit C, p. 27).   
 
 37. Dr. Basse concluded that with respect to the Claimant’s right knee injury, 
the mechanism of injury and temporal relationship of the contusion and abrasion and 
symptoms along with the presence of biologically plausible explanations establish that 
the knee injury is work related (Respondent’s Exhibit C, p. 30).   
 
 38. Dr. Basse concluded that the Claimant’s wrist condition is not related to 
the industrial injury (Respondent’s Exhibit C, p. 31).  First, the Claimant did not complain 
of wrist symptoms for over three months after the accident.  Second, the Claimant does 
not initially describe a mechanism of injury where she fell onto an outstretched left arm.  
This description of her fall and landing on her outstretched hand does not take occur 
until she saw Dr. Parsons.  Third, the pain medication would not have “masked” the 
symptoms because the Claimant was not initially on pain medications and the Claimant 
was only taking minimal doses.  Fourth, the Dr. Basse notes the initial diagnosis of the 
wrist condition was carpal tunnel syndrome and Dr. Basse is not sure how the diagnosis 
changed.  Finally, Dr. Basse notes that the Claimant suffered a left wrist fracture as a 
child and argued that the childhood fall may present a more biologically plausible 
explanation for the Claimant’s wrist findings because Dr. Basse found, in sum, that 
there was no documented causal relationship between the Claimant’s December 1, 
2009 fall and the wrist symptoms identified over 3  months later which were 
subsequently treated (Respondent’s Exhibit C, p. 31).   
 
 39. Dr. Basse concluded that the Claimant’s shoulder condition is not related 
to the industrial injury.  (Respondent’s Exhibit, pp.31-32.)  Like the wrist, Dr. Basse did 
not find any temporal relationship between the commencement of shoulder symptoms 
and the accident.  Dr. Basse noted that with a diagnosis of “mild rotator cuff tendinitis 
and/or impingement” the Claimant would have experienced pain immediately and at 
most within a day or so after an acute injury (Respondent’s Exhibit C, p. 31).   
 
 40. In her IME report, Dr. Basse concluded that the Claimant did not sustain 
functional impairment to any body part not on the schedule of disabilities.  Regarding 
the shoulder, Dr. Basse opined: 
 

The symptoms today are much greater than that noted in the medical 
records.  She describes difficulty using her arm overhead level.  She has 
functional range passively that is much greater actively in forward flexion 
and abduction suggesting that she go through greater range of motion at 
least every 24 hours.  She describes symptoms into the very lateral neck, 
but has no cervical spine or paraspinal muscle region problems.  In fact, 



 137 

she noted that the cracking she hears during cervical range of motion “felt 
good.”  Cervical range of motion assessment was functional. 
 

 (Respondent’s Exhibit C, p. 32) 
 
 41.   After the IME with Dr. Basse, the Claimant saw Dr. Mason on April 5, 2012 
complaining of increased symptoms, noting increased swelling of her left lower 
extremity, and she was critical of how the exam was conducted “feeling that she was 
pushed too hard” (Claimant’s Exhibit 4, p. 41; Respondent’s Exhibit II, p. 203).  It is 
interesting to note that the Claimant only complained of swelling in the left lower 
extremity to Dr. Mason 2 days after the exam.  However, at the hearing, the Claimant 
had different complaints.  Namely, at the hearing, the Claimant’s complaints were that 
Dr. Basse spread her fingers out too wide and lifted and pulled her shoulder up.  
Nevertheless, the Claimant did not mention that her fingers, hand or shoulder were 
hurting at her April 5, 2012 appointment, only the left calf swelling (Claimant’s Exhibit 4, 
p. 41-42; Respondent’s Exhibit II, p. 203-204).   
 
 42. At the hearing, the Claimant testified as to the mechanism of her injury.  
She testified that she remembered going forward and hearing her knee hit.  She did not 
remember putting her hand down, nor did she testify that she landed on an outstretched 
hand.  She did testify that because she didn’t land on her face, she assumed she put 
her hand down and shortly after the fall, she noticed there was black asphalt on her 
palm.  However, while it is possible that the Claimant put her hand down to break her 
fall, it is equally possible that she did not put her hand down until after the fall, since she 
testified that she does not really remember putting her hand out during the fall.  The 
Claimant also testified that she did not feel any pain in her wrist or shoulder until 3 
months after the fall.  The Claimant testified that the body part that hurts the most now 
is her upper extremity from her wrist to her shoulder and up to her neck if she overuses 
her left arm.   
 
 43. At the hearing, the Claimant provided testimony as to her current 
symptoms.  With respect to her knee, the Claimant testified that her knee is numb, cold 
and has tingling and when it swells she has pain.  As for her wrist symptoms, she 
notices the effect when she tries to do certain things like ripping paper or taking the lid 
off *Ters or pulling the top of juices off for the kids.  She testified that a lot of her grip is 
gone and she can’t spread her fingers on her left hand as wide as on the right hand.  
She testified that pain in her wrist is worse with typing and it travels up her arm to her 
shoulder and locks up and then travels to her neck.  The pain in her wrist is worse with 
typing and it travels up her arm to her shoulder and locks up and then travels to her 
neck.  She testified that she gets this pain anytime she engages in a fine motor skill or if 
she turns her arms certain ways.  As for her shoulder, the Claimant testified that she 
can’t raise her arm all the way up over her shoulder and can’t keep her arm up high with 
overhead work or the pain starts.  The Claimant testified that she can’t push a grocery 
cart if it gets too heavy and she had to change shampoo bottles because she could not 
squeeze her shampoo bottle and lift her hand up to her head so she switched to a 
pump.  The ALJ notes that as the Claimant was testifying that she could not spread the 
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fingers on her hand out and she could not lift cups or engage in fine motor skills without 
pain, the Claimant was actually spreading her fingers out on the desk while seated in 
the witness stand.  She was also clenching both hands into a fist and opening them up 
and she was fiddling with a small binder clip and grasping the clip and pinching it open 
and passing it back and forth between her hands.  The Claimant was engaging in these 
movements over and over while she was testifying.  Based, in part, on the hand 
movements and motor skills the Claimant was unconsciously demonstrating while she 
was testifying that she could not make such movements, the ALJ finds that the Claimant 
did not provide accurate testimony regarding her actual symptoms and abilities.  The 
ALJ’s observations during the hearing are consistent with opinions expressed by Dr. 
Basse (in her IME report and later during deposition testimony) regarding the Claimant’s 
inaccurate perceptions and/or reporting of her various symptoms and the level of pain 
she experiences at any given time.   
 
 44. At the hearing, Dr. Kristin Mason also testified.  She opined that when a 
person falls onto their knees there is typically also a secondary fall onto hands to protect 
the head and face and so she believes that the Claimant did fall onto her hands, 
particularly the left side.  Dr. Mason opined that a fall onto an outstretched arm is a 
mechanism for a torn rotator cuff or labrum.  As for the wrist, Dr. Mason did testify that it 
is unusual for a person to have the type of tear that the Claimant did and not have pain 
for more than 3 months.  However, Dr. Mason attributes this to the fact that she was 
immobilized by her knee condition and that she was off from work for a period of time 
over the winter break which would have been after her fall on December 1, 2009.  
Although, Dr. Mason testified that that she had no great explanation for why the 
Claimant’s pain did not show up for 3 months for the wrist and then later for the 
shoulder.  At hearing, Dr. Mason testified that she did not believe that Claimant had a 
functional loss that went beyond the leg at the hip but that she did believe Claimant had 
functional loss that went beyond the arm at the shoulder. 
  
 45. At her deposition on May 29, 2010, Dr. Basse testified that she performed 
a causation analysis pursuant to the Division of Workers’ Compensation Level II 
Guidelines.  Dr. Basse noted that the Claimant did not describe any acute symptoms – 
or any symptoms – for three months post accident.  Dr. Basse stated it was highly 
improbably that, with a 100% ligament tear, the Claimant would experience no 
symptoms for three months.  The normal activities of daily living, i.e. pushing up from a 
chair, cleaning, etc., would utilize the wrist and result in symptoms.  Here, no such 
symptoms were present until March 2010.   Additionally, Dr. Basse testified that tears 
similar to the Claimant’s may be degenerative.  Thus, she found that the Claimant’s left 
wrist condition was not related to the December 1, 2009 events, but rather, was related 
to end stage arthritis which was a more likely cause of her ligament tear.  This was in 
part due to the nature of the diagnosis and the timing of the onset Claimant’s left wrist 
symptoms and in part due to an unclear mechanism of injury since the earlier medical 
reports do not say that the Claimant fell onto her wrist with enough force to cause the 
reported symptoms (Transcript of the Deposition of Rachel Basse, M.D., p. 15, l. 12 – p. 
20, l. 5).   
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 46. Dr. Basse also went into greater detail at her deposition as to her 
conclusion that the left shoulder condition was not caused by the December 1, 2009 fall, 
noting that she reached that result for many of the same reasons she concluded the left 
wrist was not related (Transcript of the Deposition of Rachel Basse, M.D., p. 26, ll. 18-
24).  Specifically, she noted that there is not a clear mechanism of injury establishing a 
causal relationship between the incident and the shoulder symptoms, there was also a 
significant delay in the onset of the symptoms, and it was not likely that pain 
medications were masking pain symptoms in her shoulder up until the first time that the 
Claimant reported such symptoms (Transcript of the Deposition of Rachel Basse, M.D., 
p. 26, l. 24 – p. 28, l. 5). 
 
 47. Dr. Basse also noted that over the course of her treatment, the Claimant 
reported her symptoms and pain levels inconsistently.  Additionally, there was a *Ted 
variation between what the Claimant reported she was able to do and what range of 
motion testing and strength testing during examinations with her treating physicians, as 
well as Dr. Basse’s physical examination, would demonstrate.   
 
 48. There was no persuasive, objective evidence of functional impairment for 
the Claimant beyond the arm as related to the December 1, 2009 fall.  The Claimant’s 
testimony regarding her upper extremity symptoms was not credible and so her 
testimony and subjective reporting of symptoms and physical limitations is not sufficient 
to establish impairment beyond the arm.  Additionally, for more than 3 months after her 
fall, there is no complaint of any upper extremity pain in the medical records.  The 
Claimant did not complaint of wrist pain, shoulder pain, neck pain or headaches.  
Indeed, the headache complaints did not appear in the medical records until January of 
2012.  It was not until August 17, 2010 when the Claimant underwent an initial 
evaluation with Dr. Julie Parsons that the Claimant started receiving treatment for her 
left shoulder.  However, at this point, the Claimant was providing a variation of the 
mechanism to injury that she gave initially.  Then, once the Claimant’s care was 
transferred to Dr. Mason, her subjective complaints continued to evolve in spite of the 
fact that there was inconsistent evidence or even a lack of objective evidence as to 
functional impairment extending to the Claimant’s neck or trunk.  The Claimant has not 
had shoulder surgery and no one has opined that the Claimant is a candidate for 
shoulder surgery.  The Claimant also testified that she no longer takes pain medication 
for her shoulder.  Dr. Mason testified at the hearing that with respect to impairment 
based on range of motion measurements, it comes down to whether or not you believe 
the Claimant or not and Dr. Mason believed her so that is why she provided a range of 
motion impairment rating and why she opines that the Claimant has functional 
impairment beyond the arm although Dr. Mason does agree that it is “unusual” that no 
shoulder pain appeared for 3 months following the Claimant’s fall.  She also agreed that 
according to the Claimant, there was a significant flare of the Claimant’s reported pain 
after the IME.   
 
 49. Having found that the Claimant’s upper extremity conditions are limited to 
the schedule of disabilities, the ALJ turns to the issue of whether the Claimant’s 
conditions are causally related to the December 1, 2009 fall.  Crediting the opinion of 
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Dr. Basse, coupled with earlier medical reports and opinions of Dr. Dunkle and the lack 
of a consistent and convincing story as to the mechanism of injury regarding the 
Claimant’s December 1, 2009 fall, the ALJ finds that the Claimant’s knee is related to 
the work injury, but that the Claimant’s wrist, shoulder and other left upper extremity 
conditions or symptoms are not related to the work injury.   
 

CONCLUSIONS OF LAW 

Generally 

 The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Jurisdiction 

 The Claimant has challenged the ALJ’s jurisdiction to address issues of 
causation and relatedness of the Claimant’s conditions to the work injury on the grounds 
that the Respondent failed to request a DIME on the issue of impairment if they wished 
to challenge the whole-person impairment rating provided by the authorized treating 
physician.  Alternatively, the Claimant argued that the Respondent was precluded from 
raising the issue of causation because neither the Claimant’s Application for Hearing, 
nor the Respondent’s Response to Application, listed the issue of causation as a 
separate issue.  The Claimant has additionally argued that causation is not a part of the 
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PPD issue because causation is addressed in C.R.S. §8-41-301(c), whereas permanent 
partial disability benefits are addressed in C.R.S. §8-42-107.     

 The statutory scheme requiring causation questions to be challenged through a 
DIME applies only to injuries resulting in whole person impairment.  Cassius v. Entegris, 
W.C. No. 4-732-489 (March 26, 2010).  When there is a dispute concerning causation 
or relatedness in a case involving only a scheduled impairment, the ALJ has jurisdiction 
to resolve that dispute absent a Division IME.  Egan v. Industrial Claim Appeals Office, 
971 P.2d 664 (Colo. App. 1998).  There is no statutory requirement that a claimant 
undergo a DIME prior to the ALJ’s determination, as a matter of fact, whether the 
claimant’s injury appears on or off the schedule of disabilities.  Mock v. Sturgeon 
Electric, W.C. N. 4-489-015 (February 19, 2003).  However, if there is a “legitimate 
dispute” as to whether a claimant has a non-scheduled impairment, and the claimant 
has requested a DIME, the ALJ should consider the DIME report before resolving the 
issue of permanent benefits.  Delaney v. Industrial Claim Appeals Office, 30 P.3d 691 
(Colo. App. 2000).   

 In this case, although there may be a legitimate dispute regarding whether or not 
the Claimant’s injuries are scheduled or non-scheduled, the Claimant did not request a 
DIME report.  Therefore the ALJ has the jurisdiction to make the factual determination 
as to whether or not the Claimant’s injuries are scheduled or non-scheduled and it is 
appropriate to address this issue as of the close of evidence in this case.  If the injuries 
are determined to be non-scheduled, the ALJ may address relatedness of the injuries or 
causation without a DIME as the Claimant and the Respondent have both endorsed the 
issue of permanent partial disability benefits.  C.R.S. §8-42-107(1) provides that “when 
an injury results in a permanent medical impairment, and the employee has an injury or 
injuries enumerated in the schedule set forth in subsection (2) of this section, the 
employee shall be limited to medical impairment benefits as specified….”  Inherent in 
this statutory language is the notion that the ALJ may determine if the injury resulted in 
permanent medical impairment.  

Disability Compensation Based on Scheduled 
 Injury vs. Whole Person Impairment 

The claimant bears the burden of establishing functional impairment beyond the 
arm at the shoulder and the consequent right to permanent partial disability benefits 
under§ 8-42-107(8)(c), C.R.S., by a preponderance of the evidence. Maestas v. 
American Furniture Warehouse, W.C. No. 4- 662-3 69 (June 5, 2007); Johnson-Wood v. 
City of Colorado Springs, W. C. No. 4-536-198 (June 20, 2005).  

The question of whether a claimant sustained a "loss of an arm at the shoulder" 
within the meaning of § 8-42-107(2)(a), C.R.S. or a whole person medical impairment 
compensable under § 8-42-107(8)(c), C.R.S. is one of fact for determination by the ALJ. 
In resolving this question, the ALJ must determine the situs of the claimant's "functional 
impairment," and the site of the functional impairment is not necessarily the site of the 
injury itself. Langton v. Rocky Mountain Health Care Corp., 937 P.2d 883 (Colo. App. 
1996); Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 1996). 
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 In the context of permanent partial disability the term "injury" refers to the part or 
parts of the body which have been permanently, functionally impaired as a result of the 
injury, and not the physical situs of the injury. Walker v. Jim Fouco Motor Company, 942 
P.2d 1390 (Colo. App. 1997); Langton v. Rocky Mountain Health Care Corp., 937 P.2d 
883 (Colo. App. 1996);. Warthen v. Industrial Claim Appeals Office, 100 P.3d 581 (Colo. 
App. 2004); Strauch v. PSL Swedish Healthcare System, supra.   The courts have held 
that damage to structures of the "shoulders" may or may not reflect a "functional 
impairment" enumerated on the schedule of disabilities. See Walker v. Jim Fouco Motor 
Company, supra; Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. 
App. 1996); Langton v. Rocky Mountain Health Care Corp., supra; Johnson-Wood v. 
City of Colorado Springs, supra.   

 The Claimant presented no persuasive evidence of functional impairment past 
the left upper extremity that relates to the December 1, 2009 work injury.  The 
Claimant’s testimony regarding her upper extremity symptoms was not credible and so 
her testimony and subjective reporting of symptoms and physical limitations is not 
sufficient, on its own, to establish impairment beyond the arm.  Additionally, for more 
than 3 months after her fall, there is no complaint of any upper extremity pain in the 
medical records.  The Claimant did not complaint of wrist pain, shoulder pain, neck pain 
or headaches.  Indeed, the headache complaints did not appear in the medical records 
until January of 2012.  It was not until August 17, 2010 when the Claimant underwent an 
initial evaluation with Dr. Julie Parsons that the Claimant started receiving treatment for 
her left shoulder.  However, at this point, the Claimant was providing a variation of the 
mechanism to injury that she gave initially.  Then, once the Claimant’s care was 
transferred to Dr. Mason, her subjective complaints continued to evolve in spite of the 
fact that there was inconsistent evidence or even a lack of objective evidence as to 
functional impairment extending to the Claimant’s neck or trunk.  The Claimant has not 
had shoulder surgery and no one has opined that the Claimant is a candidate for 
shoulder surgery.  The Claimant also testified that she no longer takes pain medication 
for her shoulder.  Dr. Mason testified at the hearing that with respect to impairment 
based on range of motion measurements, it comes down to whether or not you believe 
the Claimant or not and Dr. Mason believed her so that is why she provided a range of 
motion impairment rating and why she opines that the Claimant has functional 
impairment beyond the arm.  Although Dr. Mason does agree that it is “unusual” that no 
shoulder pain appeared for 3 months following the Claimant’s fall.  She also agreed 
that, according to the Claimant, there was a significant flare of the Claimant’s reported 
pain after the IME.   
 
 Although Dr. Mason opined that there was functional impairment at the shoulder 
that extended beyond the arm, the opinion of Dr. Basse differs.  Dr. Basse concluded 
that the Claimant did not sustain functional impairment to any body part not on the 
schedule of disabilities.  Regarding the shoulder, Dr. Basse opined that the Claimant 
described symptoms to her on the day of her IME that were much greater than that 
noted in the medical records.  For example, the Claimant described difficulty using her 
arm overhead level yet, Dr. Basse found that the Claimant had functional range that 
was much greater actively in forward flexion and abduction.  Also, the Claimant 
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described symptoms into the very lateral neck, but had no cervical spine or paraspinal 
muscle region problems.  Cervical range of motion assessment was functional.   
 
 Therefore, while there is conflicting information regarding the subjective 
complaints of neck pain and shoulder pain currently experienced by the Claimant, 
regardless, she has failed to present persuasive evidence to connect her current 
complaints of neck pain, shoulder pain and headaches to related functional impairment 
beyond the arm.  As a result, the Claimant failed to meet her burden of proving by a 
preponderance of the evidence that she suffered a functional impairment contained off 
the schedule of injuries set forth at Section 8-42-107(2), C.R.S. and is entitled to 
permanent partial disability benefits based upon a whole person conversion of the upper 
extremity rating.   
 

Permanent Partial Disability Benefits 
  
 Because the Claimant’s wrist and shoulder conditions are limited to the schedule 
of disabilities, the ALJ retained jurisdiction to address whether the wrist and shoulder is 
causally related to the industrial injury.   
 
 When an injury results in permanent medical impairment, and the employee has 
an injury or injuries enumerated in the schedule set forth in subsection (2) of this 
section, the employee shall be limited to medical impairment benefits as specified in 
subsection (2) of this section.  C.R.S. §8-42-107(1) 
 
 Here, the evidence established that the Claimant’s left wrist complaints and 
impairment are not causally related to her December 1, 2009 fall.  During her 
deposition, Dr. Basse testified that she performed a causation analysis pursuant to the 
Division of Workers’ Compensation Level II Guidelines.  Dr. Basse noted that the 
Claimant did not describe any acute symptoms – or any symptoms – for three months 
post accident.  Dr. Basse stated it was highly improbably that, with a 100% ligament 
tear, the Claimant would experience no symptoms for three months.  The normal 
activities of daily living, i.e. pushing up from a chair, cleaning, etc., would utilize the wrist 
and result in symptoms.  Here, no such symptoms were present until March 2010.   
Additionally, Dr. Basse testified that tears similar to the Claimant’s may be 
degenerative.  At hearing, Dr. Mason conceded that the delayed symptoms were an 
unusual presentation. 
 
 Additionally, the evidence shows that the Claimant’s left shoulder complaints and 
impairment are not causally related to the industrial accident.  Dr. Basse testified that 
the Claimant’s shoulder diagnosis, impingement syndrome, is very uncomfortable and 
will hurt with day-to-day activities.  Therefore, it would be unlikely for the Claimant not to 
suffer any symptoms for three months.  Regarding masking of pain by her medications, 
Dr. Basse testified that the Claimant’s pain medication use was minimal.   Also, it is 
noted that initially, for a period of time, the Claimant was not on narcotic pain 
medication, and there were no complaints of wrist, shoulder or neck pain.  Moreover, to 
the extent the Claimant began experiencing leg nerve pain in March (coinciding with the 
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new wrist/shoulder pain and the ceasing of vicodin), Dr. Basse explained that vicodin 
would not relieve nerve pain.  Dr. Mason had no explanation for the delayed symptoms 
associated with the left shoulder.   
 
 Crediting the opinion of Dr. Basse, coupled with earlier medical reports and 
opinions of Dr. Dunkle and the lack of a consistent and convincing story as to the 
mechanism of injury regarding the Claimant’s December 1, 2009 fall, the ALJ finds that 
the Claimant’s knee is related to the work injury, but that the Claimant’s wrist, shoulder 
and other left upper extremity conditions or symptoms are not related to the work injury.   
 
 The Respondent filed a Final Admission of Liability on October 31, 2011 and did 
not request a DIME.  At the hearing, counsel for the Respondent confirmed that the 
Respondent was not attempting to withdraw the Final Admission of Liability by way of 
this proceeding.   

 
ORDER 

 It is therefore ordered that: 

 1.  The Claimant failed to prove by a preponderance of the 
evidence that she is entitled to conversion of a scheduled injury to a whole 
person impairment benefit.  
 
  2. The Claimant’s request for additional PPD benefits is denied 
and dismissed. 
  
 3. The Claimant is not entitled to PPD benefits related to the 
wrist and shoulder as those conditions are not causally related to the 
Claimant’s December 1, 2009 work injury.   

 
4. All matters not determined herein are reserved for future 

determination.  

 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 15, 2012 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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Kimberly  A. Allegretti 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-117-01 

ISSUES 

 Did respondents prove by a preponderance of the evidence that, by her conduct, 
claimant relinquished and abandoned her right to an independent medical 
examination through the Division of Workers’ Compensation? 

 Did claimant prove by a preponderance of the evidence that treatment 
recommended by Dr. Gellrick is authorized and reasonably necessary to cure 
and relieve the effects of her injury?  

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

21. Employer operates a food concession at DIA, where claimant worked as a 
prep cook. Claimant testified that she was assaulted at work by a female coworker on 
August 27, 2010. According to employer’s records, this was claimant’s second 
altercation at work with a coworker. Claimant's age at the time of hearing was 55 years. 
Insurer has admitted liability for claimant’s injury. 

22. Claimant sought urgent medical attention at HealthOne The Medical 
Center of Aurora on August 27, 2010, where she was treated and released.  Employer 
referred claimant to Concentra Medical Centers, where Nurse Ronald Waits, NP, 
coordinated her medical treatment. Nurse Waits referred claimant to Lupe Ledezma, 
Ph.D., for a psychological evaluation. 

23. Dr. Ledezma speaks Spanish and first evaluated claimant on September 
23, 2010.  Dr. Ledezma noted claimant displayed several gross pain behaviors during 
the session, such as grimacing, making pained facial gestures, and standing for the 
entire 2-hour session. Dr. Ledezma administered psychological testing, which showed 
claimant complains of an unusually high level of physical symptoms, prompting Dr. 
Ledezma to report: 

Patients with this profile tend to view their physical problems as 
insurmountable and view themselves as handicapped. They are more 
focused on physical issues and insist that their medical problems are their 
only, or main, problem. She has poor coping strategies. This situation 
leads to underlying tension, which can then create, or at least exacerbate, 
physical and emotional distress. 
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Dr. Ledezma recommended psychotherapy, antidepressant medication to augment the 
effects of psychotherapy, and medical intervention deemed necessary by her physician. 

24. Nurse Waits also referred claimant to Physiatrist Jeffrey Wunder, M.D., for 
management of her treatment and rehabilitation. Dr. Wunder documented normal 
examination findings with no objective findings. Dr. Wunder referred claimant for 
physical therapy treatment at Advanced Medical Specialist Clinic, where claimant 
underwent 29 physical therapy sessions. There, the therapist documented the absence 
of physical examination findings and noted that claimant’s subjective complaints 
outweighed her objective examination. The therapist discharged claimant from 
rehabilitation with a home exercise program and recommendations for a health club 
membership. 

25. On January 21, 2011, John Burris, M.D., evaluated claimant at Concentra. 
Claimant reported that she returned to work at employer for a few days before employer 
laid her off. Dr. Burris examined claimant and placed her at maximum medical 
improvement (MMI). Dr. Burris reported: 

[Claimant] has no objective findings on her examination. I agree with … 
Dr. Wunder. We have completed appropriate conservative care and 
[claimant] has been discharged by her therapist with a home exercise 
program.   

Dr. Burris found no objective basis for permanent medical impairment or permanent 
work restrictions. Dr. Burris recommended maintenance medical care, including a 3-
month health club membership, a 3-month prescription for Zoloft, and 3 more sessions 
with Dr. Ledezma. Dr. Burris noted that claimant should complete the maintenance 
medical care within the next 3 months. Dr. Burris otherwise released claimant from 
medical care.  

26. On January 28, 2011, insurer filed a Final Admission of Liability (FAL), 
admitting liability for medical benefits in the amount of $10,081.41 but denying liability 
for temporary or permanent partial disability (PPD) benefits. Insurer’s claims 
representative, Marchelle Robinson, served copies of the FAL upon claimant and upon 
claimant’s attorney. 

27. On February 24, 2011, claimant’s attorney filed an Objection to Final 
Admission of Liability and a Notice and Proposal to Select an Independent Medical 
Examiner on the form promulgated by the Division of Workers’ Compensation (Notice 
and Proposal form). Claimant thus requested an independent medical examination 
(DIME) through the Division of Workers’ Compensation. Claimant proposed 
appointment of either Dr. Christopher Ryan or Dr. Yechial Kleen as DIME physician. By 
filing the Notice and Proposal form within 30 days of filing of the FAL, claimant satisfied 
the jurisdictional requirements of §8-42-107.2(2)(b), C.R.S. (2012), to preserve the right 
to contest Dr. Burris’ determination of MMI and PPD by having that determination 
reviewed by the DIME physician.   



 147 

28. The Notice and Proposal form provides: 

The parties have 30 calendar days to negotiate the selection of the [DIME 
physician]. 

**** 

If the parties do not agree on the [DIME physician], or there is no 
response to the Notice and Proposal, the insurance carrier must 
complete the Notice of Failed IME Negotiation, Form WC 165. A copy 
must be sent to the Division and the claimant. 

(Emphasis added). 

29. On April 7, 2011, Ms. Robinson, on behalf of  insurer, served by mail 
copies of the Notice of Failed IME Negotiation upon the division, claimant, and 
claimant’s attorney. The Notice of Failed IME Negotiation form used by Ms. Robinson 
provides: 

I hereby notify the Division that … the parties were unable to agree upon a 
physician. 

**** 

This notice does not eliminate the requirement that the requesting party 
submit an Application for a Division Independent Medical Examination 
(IME) form [DIME Application]. Submit the [DIME Application] to the 
Division and to all parties within 30 days from the date of the 
disagreement.  

(Emphasis added). The Notice of Failed IME Negotiation form thus informed claimant 
and claimant’s attorney that claimant had 30 days (until May 6, 2011) to file her DIME 
Application with the division. 

30. The Notice of Failed IME Negotiation form mirrors WCRP, Rule 11-
3(A)(3), which provides:  

If the parties did not agree on the physician, the insurer shall notify the 
Division and the other party on a prescribed form regarding the failed 
negotiation within 30 calendar days of their failure to agree.  The party 
disputing the determinations of the authorized treating physician, and 
seeking review of those determinations (“requesting party”) shall file [a 
DIME Application] within 30 days of the date of the failure to agree upon [a 
DIME] physician. 

Ms. Robinson therefore complied with this provision of Rule 11-3(A)(3).  
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31. Under the above-quoted provision of Rule 11-3(A)(3), claimant had a 
period of time through May 6, 2011, to file her DIME Application with the division. The 
Judge adopts the representation of claimant’s counsel in finding that she filed a DIME 
Application on behalf of claimant approximately one year later on April 18, 2012.   

32. On March 19, 2012, respondents’ counsel filed an Opposed Motion to 
Strike the DIME Process. Claimant filed a response to the motion on March 28, 2012. 
Because the motion raised a question of fact whether claimant relinquished or waived 
her right to file a DIME Application, Prehearing Administrative Law Judge Craig C. Eley 
denied the motion and allowed respondents to apply for a merits hearing. On May 1, 
2012, the division appointed Darrel Quick, M.D., the DIME physician. Judge Eley then 
stayed the DIME process pending the outcome of this hearing on the issue of waiver. 

33. Rule 11-3(A)(2) provides:  

Requirement to Negotiate:  Prior to Division intervention, the parties must 
attempt to negotiate the selection of a physician to conduct the [DIME].   

In addition, the Notice and Proposal form admonishes to the requesting party as follows: 

I understand that I need to talk to the other party to discuss this request. 
Once the negotiation process is completed, I must submit the [DIME 
Application] form to the Division and all parties. 

(Emphasis added). Claimant’s counsel signed the form as the requester below the 
above admonition, indicating she understood she shouldered the obligation to file the 
DIME Application. Claimant’s counsel thus knew, or should have known of her 
obligation to file a DIME Application as required by rule.  

34. In October of 2011, insurer reassigned claimant’s claim to another claims 
representative, Sarah Cady. Crediting the testimony of Ms. Cady, there is no record 
evidence in insurer’s file showing that Ms. Robinson spoke with claimant’s counsel or 
otherwise corresponded with claimant’s counsel in an attempt to negotiate selection of a 
DIME physician prior to filing the Notice of Failed IME Negotiation form on April 7, 2011. 
On April 22, 2011, claimant’s attorney left a voice mail message for Ms. Robinson, 
which claimant’s attorney summarized: 

Need to discuss DIME. You filed a notice of failed negotiations but we 
haven’t negotiated!   

On October 31, 2011, claimant’s attorney wrote a letter to Ms. Robinson, stating: 

I contacted you in April about negotiating a DIME doctor, and I never 
received a response. As I told you in my phone message, that statute 
requires that we try to negotiate a doctor before stating that there has 
been a failure to negotiate. 

(Italics in original). 
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35. On November 10, 2011, Ms. Cady left a telephone message for claimant’s 
counsel, stating the claim had been transferred to her because the previous adjuster 
was no longer with insurer. Ms. Cady indicated she would like to touch base with 
claimant’s attorney concerning a few outstanding issues. Claimant’s attorney left a voice 
mail message for Ms. Cady on November 11, 2011, indicating she wanted to discuss 
the DIME and the fact that claimant was going to another doctor. Claimant’s counsel left 
a similar voice mail message for Ms. Cady on January 17, 2012.  

36. Claimant sought medical attention from Caroline Gellrick, M.D., on 
February 8, 2012, more than one year after Dr. Burris placed her at MMI. Dr. Gellrick 
reviewed claimant’s medical record history, reviewed a pain management questionnaire 
she completed, and interviewed claimant through an interpreter. Dr. Gellrick reported: 

[Claimant] has sustained multiple trauma blows to the head, neck, 
shoulder, torso, left hip, and back. She was lying on her right side when 
she got kicked repetitively by an assailant, which went on for several 
minutes until the manager came and broke up the fight. 

Dr. Gellrick recommended further radiological testing, including a bone scan, a 
magnetic resonance imaging (MRI) scan of the brain, and MRI scans of the cervical and 
lumbar regions of her spine. Dr. Gellrick also recommended referral of claimant to a 
different Spanish-speaking psychologist than Dr. Ledezma for further evaluation and 
treatment. 

37. When weighed against the recommendations of Dr. Burris, Dr. Gellrick’s 
recommendations are more curative than reasonably necessary to maintain claimant’s 
condition at MMI. Claimant’s remedy to obtain such curative care to bring her to the 
point of MMI lies in review of her medical treatment by a DIME physician. Absent such 
review, claimant failed to show it more probably true that Dr. Gellrick’s treatment 
recommendations are reasonable and necessary to maintain her condition at MMI.  

38. Claimant also failed to show it more probably true that claimant complied 
with the provisions of §8-43-404(5)(a)(VI) to procure insurer’s express or implied 
permission to have Dr. Gellrick treat her.   

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

 

A. Waiver of Right to File DIME Application: 

Even though she waited for approximately a year after April 7, 2011, to file her 
DIME Application, claimant contends that insurer’s failure to attempt to negotiate the 
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selection of a DIME physician somehow justifies her failure to file a DIME Application. 
Respondents argue the delay in filing a DIME Application is prejudicial. The Judge 
agrees with respondents.  

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Waiver involves the intentional relinquishment of a known right. Johnson v. 
Industrial Commission, 761 P.2d 1140 (Colo. 1988).  The exercise of a statutory right is 
always subject to equitable limitations. Id.  Waiver may be explicit or implied, as when a 
party engages in conduct that manifests an intent to relinquish the right or privilege or 
acts inconsistently with its assertion.  Id.  A waiver requires full knowledge of all the 
relevant facts. Id.  

To constitute an implied waiver, the conduct must be free from ambiguity and 
clearly manifest the intent not to assert the benefit.  Department of Health v. Donahue, 
690 P.2d 243 (Colo. 1984); Burman v. Richmond Homes Ltd., 821 P.2d 913 (Colo. App. 
1991). A party may, through inaction, delay, or other similar conduct, waive the right to 
obtain a DIME. Rodriguez v. Safeway Stores, Inc., W.C. No. 4-712-019 (June 3, 2009); 
Gaither v. The Resource Exchange, W.C. No. 4-415-403 (June 16, 2004); Stein v. 
Alliance, W.C. No. 4-533-782 (October 5, 2004); Shouland v. Argenbright Security, 
W.C. No. 4-415-403 (June 16, 2004). 

The period of time provided to negotiate selection of a DIME physician is limited 
by rule to further the legislative intent of providing quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation. Negotiation is a well-recognized process for avoiding 
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litigation, and Rule 11-3(A)(2) unequivocally admonishes the parties to attempt to 
negotiate during the period provided by rule for the negotiation process. Rule 11-3(A)(3) 
however acknowledges that the process for selecting a DIME physician must move 
along because negotiations can fail for any number of reasons, including failure to 
engage in negotiations. Here, neither Ms. Robinson nor claimant’s counsel negotiated, 
corresponded, or even spoke with each other during the period allowed by rule for 
negotiation. Ms. Robinson thus followed Rule 11-3(A)(3) in filing insurer’s Notice of 
Failed IME Negotiation, which triggered claimant’s counsel’s obligation to file a DIME 
Application within 30 days. Claimant’s remedy for such failure to negotiate lies in filing a 
DIME Application.  

By waiting a year to file the DIME Application, claimant’s counsel frustrates the 
express legislative intent of the Act and delays the statutory remedy available to 
claimant to have her claim reviewed by a DIME physician. Claimant, through her 
attorney, knew or should have known of her rights and obligation to pursue her statutory 
remedy to file a DIME Application in order to review Dr. Burris’ determination of MMI 
and PPD. Through her delay, claimant manifests her intent not to pursue that statutory 
remedy. 

The Judge concludes that claimant’s DIME Application should be stricken as 
claimant has manifested her intent to abandon that remedy. 

 

B. Grover Medical Benefits:  

 Claimant argues she has proven by a preponderance of the evidence that 
treatment recommended by Dr. Gellrick is authorized and reasonably necessary to cure 
and relieve the effects of her injury. The Judge disagrees. 

 Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Insurer thus is liable for authorized medical treatment reasonably necessary to cure and 
relieve the employee from the effects of the injury.  Section 8-42-101, supra; Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

Authorization refers to the physician's legal authority to treat the injury at insurer’s 
expense, and not necessarily the reasonableness of the particular treatment.  Popke v. 
Industrial Claim Appeals Office, 944 p.2d 677 (Colo. App. 1997). Pursuant to §8-43-
404(5)(a)(I)(A), supra, respondents are afforded the right, in the first instance, to select 
physicians to treat the industrial injury. Once respondents have exercised their right to 
select the treating physicians, claimant may not change physicians without permission 
from the insurer or an ALJ. See §8-43-404(5)(a)(VI), supra; see also Gianetto Oil Co. v. 
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Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996); Sims v. Industrial 
Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).       

The need for medical treatment may extend beyond the point of MMI where 
claimant requires periodic maintenance care to prevent further deterioration of her 
physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 

Rule 8-7, regarding change of physician, provides:  

In addition and separately from all the other provisions of this Rule 8, an 
injured worker may submit a written request to change physicians 
pursuant to 8- 43-404(5)(a)(VI). The provisions of this Rule 8 relating to a 
one-time change of physician do not apply to a request for change of 
physician made under §8- 43-404(5)(a)(VI). 
Here, the Judge found claimant failed to show it more probably true that Dr. 

Gellrick’s treatment recommendations are reasonable and necessary to maintain her 
condition at MMI. The Judge found claimant also failed to show it more probably true 
that she complied with the provisions of §8-43-404(5)(a)(VI) to procure insurer’s express 
or implied permission to have Dr. Gellrick treat her. Claimant thus failed to prove by a 
preponderance of the evidence that Dr. Gellrick’s treatment recommendations are 
reasonable and necessary to cure and relieve the effects of her injury. 

The Judge concludes that claimant’s request for an award of medical benefits 
requiring insurer to pay for Dr. Gellrick’s evaluation of claimant should be denied and 
dismissed.   

ORDER 

Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s DIME Application is stricken as claimant has manifested her 
intent to abandon that remedy.  

2. Claimant’s request for an award of medical benefits requiring insurer to 
pay for Dr. Gellrick’s evaluation of claimant is denied and dismissed. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
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and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _October 16, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-818-894-05 and WC 4-864-761-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
her treatment for her neck condition is causally related to her March 8, 2010 admitted 
upper extremity claim (W.C. No. 4-818-894)? 

 Whether Claimant has proven by a preponderance of the evidence that 
she suffered a new injury on August 26, 2011 involving an injury to her neck (W.C. No. 
4-864-761)? 

 If Claimant’s neck condition is compensable, whether Claimant has proven 
by a preponderance of the evidence that the medical treatment she received was 
reasonable and necessary and provided by an authorized physician? 

 Whether Claimant has proven by a preponderance of the evidence that 
she is entitled to temporary partial disability benefits beginning May 17, 2012 through 
July 1, 2012? 

 If Claimant did prove a compensable injury for her August 26, 2011 claim, 
what is Claimant’s average weekly wage (“AWW”)? 

FINDINGS OF FACT 

1. Claimant is employed as an Accounting Tech II for Employer.  Claimant 
suffered an injury to her right wrist, hand and forearm due to repetitive use of her 
computer and mouse with a date of onset of March 8, 2010.   

2. Claimant had received medical treatment for neck and back pain through 
a chiropractor, Dr. Klippert, dating back at least to July 30, 2003.  Claimant’s treatment 
for neck and back pain continued with Dr. Klippert through 2004.  Claimant received x-
rays of her cervical and thoracic spine in June 2006. 
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3. Claimant returned to Dr. Klippert on September 15, 2010 with complaints 
of neck pain and shoulder pain with a burning in her right shoulder blade that increased 
at the end of the day after working.   

4. Claimant was subsequently involved in a motor vehicle accident (“MVA”) 
on November 27, 2010 when the car she was driving in hit a deer at 55 miles per hour.  
Claimant sought treatment with Montrose Memorial Hospital where Claimant reported 
neck pain and pain in the neck with movement.  Claimant had x-rays of her cervical 
spine that were reported as negative.  Claimant also reported pain in her right shoulder, 
low back and trouble breathing.  Claimant was diagnosed with a chest wall strain, low 
back strain and strained right shoulder.  Claimant was taken off of work for three days. 

5. Following Claimant’s MVA, Claimant treated with Dr. Klippert and reported 
pain in neck, neck stiffness and her neck feels out of place on December 3, 2010.  
Claimant also reported she had pain in her right shoulder and ribs when she laid on her 
side.  Claimant continued to treat with Dr. Klippert for neck pain, shoulder pain and 
headaches, mid back pain and low back pain.  On March 3, 2011, Claimant complained 
that the base of her neck on the right side was burning.   

6. In April 2011 Dr. Klippert’s office noted that Claimant’s auto insurance 
carrier was no longer willing to pay for Claimant’s chiropractic treatment and Claimant 
requested that Dr. Klippert’s office bill her personal insurance to determine what would 
be paid by her insurance before she incurred significant expenses. 

7. Claimant underwent surgery on her right upper extremity related to the 
March 8, 2010 claim.  The surgery consisted of a pronator release, carpal tunnel 
release, and right susepnsionplasy.  Claimant subsequently returned to work for 
employer on May 16, 2011 working in a part time position. 

8. Claimant testified that when she returned to work part time, she worked for 
several weeks with her right arm in a cast and sling.  Claimant testified that she began 
developing painful neck and shoulder symptomatology and was performing work duties 
that included computer work with her left hand only. 

9. Claimant reported a new injury to her neck on August 30, 2011 with a date 
of injury of August 26, 2011 as a result of using her left hand to type on both sides of the 
keyboard.  Claimant reported her injury as causing burning pain in her neck. 

10. Claimant reported to Dr. Tipping on August 31, 2011 that she started 
having stiffness in her neck when she returned to work that she had treated with 
massage therapy out of her own pocket.  Claimant denied any previous trauma to her 
neck and denied any recent automobile accidents.  Claimant reported some intermittent 
discomfort in her forearms and occasional brief tingling in her fingertips.  Dr. Tipping 
noted Claimant had obvious stiffness in her neck with side bending and rotation 
significantly limited.  Dr. Tipping diagnosed Claimant with a cervical neck strain with a 
possible underlying arthritic condition that had been exacerbated with her right wrist 
surgery.   
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11. Claimant returned to Dr. Tipping on October 11, 2011 and again reported 
she developed pain her cervical spine when she returned to work after the surgery that 
progressively worsened causing radiating pain into her shoulders and thoracic and 
cervical pain.  Claimant also complained of continuous headaches.  Claimant reported 
that she felt that something was seriously wrong with her neck and reported that her 
pain happened almost immediately when returning to her regular duties at her desk job.  
Dr. Tipping recommended an MRI of the cervical spine. 

12. Claimant underwent an MRI on October 15, 2011.  The MRI revealed a 
right eccentric extrusion of the disc at the C5-C6 level with effacement of the right 
anterior aspect of the cord, but no frank cord signal changes.  The MRI states there is 
no impingement on the exiting nerve root at this level. 

13. Claimant returned to Dr. Tipping on October 18, 2011.  Dr. Tipping noted 
Claimant was being treated for continued myofascial pain in the upper thoracic region 
and cervical spine.  Claimant reported not making any progress with treatment and 
continued to complain of severe pain in her cervical spine radiating up into her head and 
having almost continuous headaches.  Dr. Tipping reviewed the MRI and noted there 
was a C5-6 disk extrusion without evidence of cord compression or impingement on the 
exiting nerve roots.  Dr. Tipping further noted that Claimant now stated that she was 
having intermittent paraesthesias in her right little finger that has been coming on for the 
last five days.  Claimant reported that after she returned to work she started having 
radiating pain in her shoulder triceps region, but now it was extending down to her little 
finger.  Dr. Tipping diagnosed Claimant with chronic myofascial pain, tenderness of the 
cervical spine and thoracic spine, and paresthesias to her right little finger.  Dr. Tipping 
noted he was at a loss to explain her continued severe muscle tension myofascial pain 
and recommended a nerve conduction study. 

14. Claimant returned to Dr. Tipping on October 28, 2011 after undergoing a 
nerve conduction study with Dr. Hehman.  The nerve conduction studies showed 
chronic denervation at the C5-6 level that corresponded with the prior MRI findings.  Dr. 
Tipping noted that Claimant was involved in a MVA on November 27, 2010 after which 
she experienced right sided neck pain radiating down into her shoulder that was lightly 
different than what she is experiencing now.  Claimant reported she had several visits 
with Dr. Klippert after the MVA and that things never really got back to normal for her.  
Claimant reported when she returned back to work, she was sitting upright with typing 
and began experiencing more symptoms but in the posterior neck rhomboid region.  Dr. 
Tipping diagnosed Claimant with chronic denervation at the C5-6 level that he did not 
believe was work related.  Dr. Tipping explained that in light of the nerve conduction 
studies showing chronic denervation at C5-6, he did not believe Claimant’s pain and 
myofascial spasms in her right neck/trapezius muscle/ rhomboids was a work related 
injury.  Dr. Tipping opined that in light of Claimant’s new history of a MVA that occurred 
in November 2010, Claimant’s underlying problem is most likely related to the car 
accident.  Dr. Tipping further noted that it would be prudent for Claimant to have a 
second opinion. 
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15. Claimant was examined by Dr. Corenman on December 8, 2011.  
Claimant reported to Dr. Corenman that she had complaints of headaches and right mid 
to inferior neck pain and right shoulder and arm pain.  Claimant reported a history of 
developing right shoulder pain after hitting a deer while driving her car.  Claimant 
reported she saw a chiropractor and her pain resolved within 3 months.  Claimant 
denied missing any time from work after the MVA.  Claimant denied any radicular 
symptoms down her arm.  Claimant reported that when she returned to work six weeks 
after surgery on her right arm related to the March 8, 2010 injury, she was working four 
hours per day sitting at her computer and keyboarding.  Claimant reported that her pain 
progressively worsened and she eventually sought chiropractic care to no avail. 

16. Dr. Corenman performed a physical examination and diagnosed Claimant 
with a C5-C6 herniated disc with radiculopathy.  Dr. Corenman opined that Claimant’s 
pain was most likely from the C5-6 disc and recommended steroid injections.  Claimant 
eventually underwent cervical surgery performed by Dr. Corenman on April 27, 2012. 

17. Respondents’ obtained an independent medical examination (“IME”) from 
Dr. Rauzzino on February 23, 2012.  Dr. Rauzzino reviewed Claimant’s medical 
records, obtained a history and performed a physical examination.  Dr. Rauzzino 
ultimately opined that Claimant’s neck condition was not related to her work with 
Employer after she returned from her right upper extremity surgery.  Dr. Rauzzino 
testified at hearing in this matter consistent with his report. 

18. Dr. Corenman testified in this case by deposition.  Dr. Corenman testified 
that on surgery, Claimant had a herniated disk that he would describe as moderate and 
noted that Claimant’s symptoms matched exactly what he would expect to see from 
Claimant’s herniated disk.  Dr. Corenman noted Claimant had weakness of the motor 
group that the nerve serviced, and that would represent objective findings of problems 
associated with the nerve. 

19. Dr. Corenman noted that this case involved two questions, the first being 
when the herniated disk happened and the second being when the herniated disk 
became symptomatic.  Dr. Corenman opined that Claimant’s work with Employer after 
she returned from surgery probably did not result in her herniating her cervical disk, but 
did aggravate the disk and caused it to become symptomatic.  Dr. Corenman testified 
that by holding her arm and head in a certain position to protect the arm, she likely 
aggravated her underlying condition.  Dr. Corenman testified on cross examination that 
his opinion was based on his understanding Claimant’s pain from her MVA went away 
after three months, and therefore, she was symptomatic when she had her aggravation.  
Dr. Corenman further noted that he had not seen the medical records from Dr. Klippert, 
Claimant’s chiropractor. 

20. Claimant’s claim alleges a neck injury related to her light duty work 
activities after returning to work following her surgery for her admitted injury.  The ALJ 
finds and concludes that Claimant has failed to prove that it is more likely than not that 
her work duties caused, aggravated or accelerated her cervical condition after she 
returned to work.  
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21. The ALJ notes that Dr. Corenman opined that Claimant’s work activities 
aggravated her underlying condition.  However, this opinion was based on the 
presumption that Claimant’s condition after the November 27, 2010 MVA had resolved 
after approximately three months of treatment.  Claimant continued to complain to Dr. 
Klippert of problems associated with her cervical spine, however, including burning pain 
at the base of her neck on March 3, 2011.   

22. A careful review of the medical records show Claimant’s complaints of 
symptoms in August 2011 that she related to her activities at work after her return from 
surgery were substantially similar to her complaints in February, March and April 2011, 
prior to Claimant’s surgery on her right upper extremity.  Because the ALJ concludes 
that the symptoms were substantially similar, the ALJ concludes that Claimant has 
failed to prove by a preponderance of the evidence that her cervical condition is related 
to her March 8, 2010 industrial injury, or a new injury incurred on or about August 26, 
2011. 

23. The ALJ also notes that Claimant’s reported history to Dr. Tipping when 
she began receiving treatment for her neck condition in August 2011 was not entirely 
accurate, as Claimant denied any “recent” motor vehicle accidents.  The ALJ credits the 
opinions of Dr. Tipping expressed after being advised of the November 2010 MVA that 
Claimant’s cervical condition was likely not related to her work activities after her 
surgery as being credible and persuasive regarding this issue. 

CONCLUSIONS OF LAW 

16. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

17. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 
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18. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

19. As found, Claimant has failed to prove by a preponderance of the 
evidence that she suffered a new injury on or about August 26, 2011.   

20. As found, Claimant has failed to prove by a preponderance of the 
evidence that her cervical symptoms are related to her work activities Claimant 
performed after returning to work for Employer in May 2011 following her right upper 
extremity surgery.  As found, the opinions expressed by Dr. Tipping in this matter are 
found to be credible and persuasive. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for benefits for W.C. No. 4-864-761 for a date of injury of 
August 26, 2011 is denied and dismissed. 

2. Claimant’s claim for benefits for treatment to her cervical spine related to 
her admitted claim of W.C. No. 4-818-894 is denied and dismissed.  The claim involving 
W.C. No. 4-818-894 remains open with regard to Claimant’s right upper extremity claim. 

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 16, 2012 

Keith E. Mottram 
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Administrative Law Judge 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-853-945-03 

PRELIMINARY MATTERS AND STIPULATIONS 

 The parties reached a stipulation on the issue of medical benefits.  The 
parties stipulated and agreed that if the claim is found compensable, the 
Claimant’s three post-accident right elbow surgeries performed at Kaiser Medical 
Center were reasonable and necessary, and related to this claim.   

 Note: Given that crucial issues in this case include whether or not the 
Claimant is an “employee” and *E is an “employer,” the use of the identifying 
term “Employer” shall not be construed to be dispositive of the issue.  Rather it is 
merely employed as an identifying term in accord with the caption in this case as 
it was presented in the pleadings.   

ISSUES 

 Based upon the foregoing, the remaining issues presented at the hearing 
were: 

1. Whether Claimant proved by a preponderance of the evidence that 
she performed services for pay from Employer; and 

2. If so, whether Respondents proved by a preponderance of the 
evidence that Claimant was an independent contractor of 
Employer, and therefore not entitled to workers’ compensation 
benefits under Employer’s policy with Insurer.   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. Employer is a nonprofit corporation, whose purposes include operating 
human services programs in the Denver metropolitan area and surrounding 
communities (Respondents’ Exhibit A, p. 001).  Employer’s human services programs 
are operated to provide services in the area of behavioral health care.  Employer 
provides thirteen different services, primarily in the area of drug and alcohol 
rehabilitation.  Employer also provides residential services for adolescents, for which 
Employer offers educational services, including special education services for some of 
its adolescent clients.  

 2. Mr. *N, the Executive Director and Chief Operating Officer of Employer, 
testified that Employer averages 22,000 admissions per year.  Employer has 360 
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employees, and only a few independent contractors.  In terms of services offered by 
Employer, adolescent services are a small portion of the total services, and the 
education services for adolescents are a division of that.  Mr. *N’s testimony was 
credible and persuasive.    

 3. The Claimant is a licensed teacher, whose credentials include a Director 
of Special Education Certification (Respondents’ Exhibit D, p. 036 and p. 038).  The 
Claimant worked as the Special Education Coordinator for -- School District No. - 
between 1973 and 1997 (Respondents’ Exhibit D, p. 036). 

 4. In 2002 or 2003, the Claimant performed contract work for the State of 
Colorado, Department of Education reviewing grants. 

 5. In 2003, Claimant began working for *E2 Mental Health Center (hereafter 
“*E2”)(Respondents’ Exhibit D, p. 036).  The Claimant’s title with *E2 is Special 
Education Director/Education Director (Respondents’ Exhibit D, p. 036).  The Claimant 
has continued to work for *E2 in that capacity since 2003. 

 6. On April 1, 2005, the Claimant and Employer entered into a contract 
entitled “Agreement for Consultation Services” (Respondents’ Exhibit A, p. 001 – 010).  
The Claimant has operated under the terms of that contract and/or a substantially 
similar amended contract from April 1, 2005 through the present (Respondents’ Exhibit 
A, pp. 001 – 025).  The Claimant was under a substantially similar contract with 
Employer on her date of injury, February 3, 2011.2

 7. On February 3, 2011, the Claimant injured her right upper extremity when 
she slipped on ice and fell while she was walking from Employer’s parking lot into 
Employer’s building (Respondents’ Exhibit E).  The Claimant was on her way to a 
meeting at Employer, in which she would be performing services under her Agreement 
for Consultation Services with Employer.  

 

 8. None of the Agreements for Consultation Services between the Claimant 
and Employer contained the disclosure that the Claimant was not entitled to workers’ 
compensation benefits from Employer, and none of the Agreements contained duly 
notarized signatures.  As such, the ALJ finds that the Agreements for Consultation 
Services did not create a rebuttable presumption of an independent contractor relation 
between the Claimant and Employer.  

 9. By the terms of the Agreement for Consultation Services, the Claimant 
contracted with Employer to provide consultation to, and supervision of the teachers 
employed by Employer, on-site monitoring of the educational programs provided by 
Employer, and education and training of the staff of Employer (Respondents’ Exhibit A, 
p. 001).  The Claimant was appointed as the Director of Special Education for Employer 

                                                 
2 Unless otherwise noted, these Findings of Fact will make reference to sections and page numbers from 
the original Agreement for Consultation Services, found at Respondents’ Hearing Exhibit A.1.  
Respondents did submit subsequent Agreements for Consultation Services (Respondents’ Exhibit A.2.), 
but those Agreements are substantially similar to the original Agreement for Consultation Services.     
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(Respondents’ Exhibit A, p. 001).  Per the terms of the Agreement, the Claimant was an 
independent contractor of Employer (Respondents’ Exhibit A, p. 001 (Article 1.01), p. 
002 (Article 3.01), and p. 004 (Article 5.02)). 

 10. The Claimant’s duties as defined by the Agreement for Consultation 
Services, include all duties described in attachment A to the Agreement (Respondents’ 
Exhibit A, p. 001 and p. 007).  The Agreement for Consultation Services further clarifies 
that:  

“The services provided by [the Claimant] shall be of the highest quality 
practicable under prevailing circumstances and rendered in a timely manner.  
The services provided by [the Claimant] shall include, but not be limited to, the 
provision of such consultation and supervision as may be necessary and 
appropriate for the proper education of students enrolled in an [Employer] 
educational program as required by the Colorado Department of Education.  
[Claimant] shall maintain appropriate records in accordance with the 
requirements of the Colorado Department of Education and such policies and 
procedures as [Employer] may from time to time establish.” 

 (Respondents’ Exhibit  A, p. 002) 

 11. The Claimant was free from control and direction in the consultation 
services she provided and currently provides to Employer.  Employer did not set 
deadlines for the completion of the Claimant’s work, and any deadlines the Claimant 
was subject to were largely mandated by the Colorado Department of Education.  
Employer exercised little to no control over how the Claimant completed her 
contractually defined duties. 

 12. By the terms of the Agreement for Consultation Service, and in fact, the 
Claimant was free to engage independently in other similar consultation services with 
other persons or entities, including Employer’s direct competitors, without any limitations  
(Respondents’ Exhibit A, p. 003, Article 3.01).  The Claimant acknowledged she was 
free to work with whomever she wanted to, and the Claimant also admitted that she has 
continuously worked as Special Education Director for *E2 while providing similar 
consultation services to Employer.  

 13. The Claimant’s time devoted to fulfill her contractual duties, as outlined by 
the Agreement for Consultation Services, was “the amount of time per month to perform 
her duties under the terms of the Agreement.  [The Claimant] shall allocate her time 
among the various duties to be performed by [Claimant] hereunder in an appropriate 
manner to cause such duties to be fully and timely performed....” (Respondents’ Exhibit 
A, p. 002, Article 1.03).  The Claimant was not compensated for time off  (Respondents’ 
Exhibit A, p. 002, Article 1.04).  The Claimant acknowledged she in fact devotes the 
amount of time per month to perform her duties under the Agreement to her 
consultations services for Employer.   
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 14.  The Claimant acknowledged that her work duties for Employer were as 
stated forth in the Agreement, although some of her job duties morphed over time.  

 15. The Agreement for Consultation Services outlined that the term (or length) 
of the contractual agreement was one year, but the Agreement would automatically 
extend for “like one year terms”  unless the Agreement was otherwise terminated 
consistent with early termination events outlined in Article 2.02  (Respondents’ Exhibit 
A, p. 002, Article 2.01).   

 16. According to Agreement for Consultation Services, neither Employer nor 
the Claimant could terminate the contractual relationship prior to the end of the contract 
term without facing contractual liability, other than for the specific reasons set out in the 
Early Termination section of the Agreement  (Respondents’ Exhibit A, pp. 002-003, 
Article 2.02).  At the hearing, Mr. *N confirmed that Employer could not terminate the 
Claimant for reasons other than those outlined within the Agreement, without facing 
contractual liability.  The Agreement does indicate either party could terminate the 
Agreement with or without cause, with sixty days written notice (Respondents’ Exhibit A, 
p. 003). 

 17. The Agreement for Consultation Services provides that the Claimant was 
solely responsible for her professional licenses and qualifications (Respondents’ Exhibit 
A, p. 003, Article 3.03), and Employer did not provide the Claimant with any benefits 
(Respondents’ Exhibit A, pp. 004-005, Article 5.03).  The Claimant testified that she did 
maintain her licenses and credentials on her own, and Employer provided did not 
provide her with any benefits. 

 18. The Agreement for Consultation Services provides that the Claimant is 
compensated at a fixed contract rate (Respondents’ Exhibit A, p. 003).   As noted, the 
Claimant and Employer entered into subsequent Agreements, and in some of those 
Agreements the Claimant’s fixed contract rate changed to reflect changes in 
circumstances (Respondents’ Exhibit A, pp. 011 – 025)   The evidence proves, and the 
Claimant acknowledges, that she has always been paid by Employer at a fixed contract 
rate, and Employer does not withhold any sums for income tax, unemployment 
insurance, social security or any other withholding or self employment taxes, and the 
Claimant is solely responsible for all federal and state taxes, and all costs for health and 
other benefits for the Claimant (Respondents’ Exhibits A, pp. 004-005, B, C; and 
Claimant’s Exhibits 3 and 4). 

 19. The Claimant’s compensation was not related to the hours she actually 
worked, and she was not compensated at an hourly rate.  The Claimant invoiced 
Employer each month, at her contract rate, and the Claimant entitled her invoices 
”Education Consultation Services”  (Respondents’ Exhibit B).  Invoicing a business for 
compensation is not consistent with an employment relation.  Although the Claimant 
listed the hours devoted to her work on the invoices, the Claimant acknowledged she 
was paid at the contract rate regardless of the number of hours listed on the invoice. 
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 20. The Claimant received a 1099 from Employer at the end of the year  
(Respondents’ Exhibit F; Claimant’s Exhibit 5).  The Claimant’s 1099s from Employer 
verify that the Claimant received “nonemployee compensation” (Respondents’ Exhibit F, 
pp. 042-044; Claimant’s Exhibit 5).  The ALJ infers that the Claimant paid taxes on the 
income she earned from Employer as a sole proprietor, on a 1040, as would be 
reported on Schedule C.   

 21. The Claimant was paid by Employer in her individual name, and not under 
a business name (Respondents’ Exhibit C; Claimant’s Exhibit 4).  There is no 
requirement to establish a formal business identity to work as an independent 
contractor.  An individual may work as an independent contractor in the role of a sole 
proprietor, which is a default entity.  The ALJ finds that the Claimant was providing 
consultation services for Employer as a sole proprietor.   

 22. Employer did not train the Claimant, supervise the Claimant, and the 
Claimant was free from control and independent in her judgment.  The Claimant was 
free to come and go as she wished.  The Claimant did not have to check in or out with 
Employer.  The Claimant did not have a fixed schedule dictated by Employer, and 
instead the Claimant would schedule the time she devoted to her contractual duties to 
work with her *E2 schedule, and the schedule of the person from Employer with whom 
she was meeting, or supervising.  

 23. Employer and the Claimant did not combine their business operations, 
and each maintained separate and distinct operations.  The main business of Employer 
is alcohol and rehabilitation services, and not special education.  The Claimant and Mr. 
*N both testified that the Special Education Director need not be an employee, and 
could be an independent contractor.  The requirements of that position were a teaching 
license, and a Special Education Director certification.  While the Special Education 
Director was necessary to receive funding or reimbursements from the State of 
Colorado, there was no evidence that Employer had to have such funding for it is 
special education programs, or that ultimately it needed a special education program at 
all.  It is possible that Employer could have continued in operations without special 
education funding, or without a special education program.  Employer had no 
involvement in the Claimant’s other work, including her work for *E2.  The Claimant did 
spend a substantial amount of time completing paperwork and attending to other 
matters for the specific purpose of obtaining state funding for the educational program.  
The Claimant had no other involvement in any of Employer’s numerous other services.    

 24. Employer did not provide the Claimant with the tools of her trade.  The 
only supplies Employer provided were minimal, such as paper to print forms on.  
Employer did not provide the Claimant with an office, a computer, a phone or a car.  
The Claimant did have access to Employer’s computers, but she was not assigned her 
own computer.  The Claimant paid for all of her own licensing.  The Claimant was not 
provided a car for travel, she was not reimbursed mileage, and she was not paid for 
time she spent driving to Employer, or to any meetings held anywhere else.   
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 25. Employer treats its 340 employees much differently than its few 
independent contractors.  Employer does not enter into written contracts with its 
employees.  Employer provides its employees with W-2s, and not 1099s.  Employer 
provides its employees with a full benefit package, including health insurance, dental 
insurance, and PTO.  Employer’s employees are on fixed schedule, and must check-in 
and check-out electronically.  Employer does not have its employees provide fixed 
services at a fixed amount.  Employer has its employees participate in additional 
functions, including leadership training.  Employer did not treat the Claimant as an 
employee. 

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. §§ 8-
40-101, et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. C.R.S. § 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  C.R.S. § 8-43-201.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
The Workers’ Compensation Act has “no presumption of compensability.” City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); C.R.S. §8-43-201, C.R.S. 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Employer - Employee / Independent Contractor Analysis 

To establish entitlement to benefits, Claimant is required to prove by a 
preponderance of the evidence that at the time of the injury that Respondent was an 
“employer” and she was subject to the provisions of the Act as an “employee” and 
C.R.S. § 8-41-301(1).  However, any individual performing services for pay for another 
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is presumed to be an employee, unless the person for whom the services are performed 
proves that such individual is free from control and engaged in an independent trade 
related to the service performed.  C.R.S. § 8-40-202(2).  Thus, although it is Claimant’s 
burden to prove that she performed services for pay for Employer, once this is 
established, the burden of proof shifts to the respondents to prove the existence of an 
independent contractor relationship.  Stampados v. Colorado D & S Enterprises, 833 
P.2d 815 (Colo. App. 1992); Frank C. Klein v. Colorado Compensation Insurance 
Authority, 859 P.2d 323 (Colo.App. 1993). 

There are two tests for determining whether a worker is an “employee” under the 
Act or, in the alternative, an “independent contractor”: the "control" test, and the "relative 
nature of the work" test. If either test is satisfied, the worker is an employee.  
Stampados v. Colorado D & S Enterprises, Inc., supra; Dana's Housekeeping v. 
Butterfield, 807 P.2d 1218 (Colo. App. 1990).   

The “control” test is set forth in Section 8-40-202(2)(a), C.R.S., which provides that  
“any individual who performs services for pay for another shall be deemed to be an 
employee, irrespective of whether the common-law relationship of master and servant 
exists, unless such individual is free from control and direction in the performance of the 
service, both under the contract for performance of service and in fact and such 
individual is customarily engaged in an independent trade, occupation, profession, or 
business related to the service performed.”  The second “relative nature of the work” 
test for determining whether an individual is an employee for the purposes of the 
'Workers' Compensation Act of Colorado' shall be based on the nine criteria found in 
C.R.S. § 8-40-202(2)(b)(II) which shall supersede the common law.   
 

The nine factors set forth in C.R.S. § 8-40-202(2)(b)(II), to prove independence, 
require that the person for whom services are performed does not:  

 
(A) Require the individual to work exclusively for the person for 

whom services are performed; except that the individual may choose to 
work exclusively for such person for a finite period of time specified in the 
document;  

(B) Establish a quality standard for the individual; except that the 
person may provide plans and specifications regarding the work but 
cannot oversee the actual work or instruct the individual as to how the 
work will be performed;  

(C) Pay a salary or at an hourly rate instead of at a fixed or contract 
rate;  

D) Terminate the work of the service provider during the contract 
period unless such service provider violates the terms of the contract or 
fails to produce a result that meets the specifications of the contract;  

(E) Provide more than minimal training for the individual;  
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(F) Provide tools or benefits to the individual; except that materials 
and equipment may be supplied;  

(G) Dictate the time of performance; except that a completion 
schedule and a range of negotiated and mutually agreeable work hours 
may be established;  

(H) Pay the service provider personally instead of making checks 
payable to the trade or business name of such service provider; and  

(I) Combine the business operations of the person for whom 
service is provided in any way with the business operations of the service 
provider instead of maintaining all such operations separately and 
distinctly.  

 The existence of any one of these factors is not conclusive evidence that the 
individual is an employee.  § 8-40-202(2)(b)(III), CRS (2011); see also, Nelson v. 
Industrial Claim Appeals Office, 981 P.2d 210 (Colo.App. 1998)(finding the existence of 
two of the nine factors does not compel a finding that claimant was an employee).  In 
Nelson, the claimant was a carpenter who was never given specific plans or 
specifications for the projects on which he worked.  Id.  The claimant controlled the 
means and methods of conducting his work, supplied his own tools for his work, was 
free to work whatever hours he wanted, was able to work on other projects for other 
people, and never combined his business operations with any other business.  Id.  In 
addition, checks were regularly made payable to the claimant’s business, not to the 
claimant personally.  The Court of Appeals found that the ALJ’s determination that the 
claimant was an independent contractor, and not an employee, was supported by 
substantial evidence, even though not all of the criteria found under C.R.S. § 8-40-
202(2)(b)(III) were proven.  In Gerlock v. Stoehr Drive-In Cleaners, W.C. No. 4-451-606 
(ICAO, July 23, 2001), the Industrial Claim Appeals Office affirmed the ALJ’s conclusion 
that five factors supported the finding of an independent contractor relationship.   
  
 A document may satisfy the requirement to prove independence, but a document is 
not required.  Even an acknowledged agreement that the parties are calling someone an 
“independent contractor” and not an “employee” is not dispositive on the employment 
status.  A document that complies with § 8-40-202(2)(b)(IV), C.R.S., would merely create a 
rebuttable presumption that claimant is an independent contractor and not an “employee.” 

 
 
 

Application of the Law to the Specific Findings and Conclusions 
 

Here, the Claimant proved that she was performing services for pay from 
Employer when she slipped and fell in Employer’s parking lot.  The issue is whether the 
Claimant was an independent contractor or employee of Employer on her date of injury.  
The Agreement for Consultation Services did not meet with the statutory requirements 
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under §8-40-202(2)(b)(IV),CRS (2011) to create a rebuttable presumption of an 
independent contractor relationship.  However, based on a totality of the evidence it is 
clear that the Claimant was in an independent contractor relationship with Employer on 
her date of injury, as the Claimant was free from the control and direction of her 
services both under the contract, and in fact, and the Claimant customarily engaged in 
an independent profession or business related to the service she performed for 
Employer.  Facts that support this conclusion include, but are not limited, to the 
following: 
 

(1) To the extent there were deadlines and controls with regard to the 
Claimant’s services, such deadlines and controls were state mandated 
deadlines and requirements by the Colorado Department of Education, 
and not Employer.  

 
(2) Employer exercised little to no control over the Claimant in the way she 

provided her services under the Agreement.  Employer established a 
quality of standard within the contract, but the Claimant admitted she 
was free to provide services in a manner within her professional 
discretion she felt best met the mandates of the Colorado Department of 
Education and the terms of the Agreement. 

 
(3) The Agreement for Consultation Services extended the parties 

agreement from year to year consistent with specific language within the 
Agreement. 

 
(4) Employer did not dictate the time of performance of any job, and the 

Claimant was free to determine how and where her hours were spent.  
Times and dates for meetings were mutually negotiable.  The Claimant 
was free to come and go from her work with Employer as she pleased.  
The Claimant had no fixed schedule with Employer. She arranged her 
own schedule to work with Employer, which was set around her *E2 
schedule.  The Claimant had no fixed breaks.  The Claimant received no 
vacation or sick time.   

 
(5) By the terms of her Agreement, the Claimant was free to work for others 

simultaneously, and in fact, the Claimant did work for a similar business 
providing similar professional special education director services 
simultaneously. 

 
(6) The Claimant was paid at a fixed contract rate. The Claimant received 

no benefits (no health insurance, no leave, etc).  The Claimant received 
no tools of the trade.  Minimal supplies were provided by Employer to the 
Claimant, such as paper, and access to a computer when on site, but 
these materials were minimal, and still within the confines of an 
independent contractor relation.  The Claimant was responsible for her 
own licensing and credentials. 
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(7) The Claimant was responsible for her own employment taxes.  The 

Claimant received a 1099 from Employer at the end of the year. The only 
compensation the Claimant received each year from Employer per her 
1099s was for “non-employee compensation”. Nothing was withheld 
from the Claimant’s checks.   

 
(8) Employer provided the Claimant with no training, and limited to no 

supervision. The Claimant is a skilled and certified Special Education 
Director who was hired as a consultant for her expertise in a field which 
she held credentials, and in which she had a substantial work history.  
The Claimant educated and supervised Employer’s teachers and staff 
and did not require training or supervision.  The Claimant was expected 
to complete her project consistent with deadlines set by the Colorado 
Department of Education, and not Employer. The quality of standard of 
her services was established by contract, and by the Colorado 
Department of Education. 

   
 (9)  Employer did not combine its business with the Claimant’s business, and 

each maintained separate and distinct operations.  The main business of 
Employer is alcohol and rehabilitation services, and not special 
education.  Employer needed a Special Education Director to receive 
funding, but that position could be filled by an independent contractor, 
and there was no evidence that Employer needed that funding for it is 
special education programs, or that ultimately it needed a special 
education program at all.  The Claimant did spend a substantial amount 
of time completing paperwork and attending to other matters for the 
specific purpose of obtaining state funding for the educational program.  
The Claimant had no other involvement in any of Employer’s numerous 
other alcohol and rehabilitation services.                        

 Under either the “control test” or the “relative nature of the work” test, the 
Respondent has established that the Claimant was an independent contractor and 
therefore, the claim at issue is not compensable under the Act. 
 

 
ORDER 

 
 It is therefore ordered that: 
 
 1. The Claimant was performing services for pay from Employer at the time 
of her injury.   
 
 2. The Claimant was in an independent contractor relationship with Employer 
on her date of injury. 
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 3. The Claimant’s claim for workers’ compensation benefits from 
Respondents is therefore denied and dismissed.     

  If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: September 27, 2012 

Kimberly  A. Allegretti 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-828-914-02 

ISSUES 

1. Whether the Claimant has established by a preponderance of the 
evidence that medical treatment consisting of injections and 
therapy as recommended by Dr. Hompland is reasonable and 
necessary to cure and relieve the effects of her June 17, 2010 work 
injury.   

2.   Whether the Claimant has made a proper showing for the issuance 
of an Order granting a request for change of physician. 

3. Whether Claimant proved, by a preponderance of the evidence, 
that she is entitled to temporary disability indemnity benefits. 

4. Whether the Claimant had proven that she is entitled to penalties 
pursuant to C.R.S. §§8-43-304(1); 8-43-304(1.5); 8-43-305; 8-43-
408; and/or 8-42-101(1)(a) and attorneys fees pursuant to §8-43-
408(4).   

 
FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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 1. On June 17, 2010 Claimant was involved in a physical altercation with her 
Employer. 
 
 2. Later that same date, the Claimant saw the attending physician at her 
family practice clinic, Piñon Family Physicians, complaining of injuries she incurred 
during the altercation at work.  The Claimant reported that she was choked and thrown 
on ground; had a small abrasion on forehead; left arm swelling with pain, small 
abrasion; and back pain (Claimant’s Exhibit 11; Respondent’s Exhibit A).  
 
 3. On December 29, 2010 a hearing was held regarding the compensability 
of Claimant’s alleged injuries.  Employer *E was unrepresented at the hearing. 
Administrative Law Judge Edwin L. Felter, Jr. ruled from the bench in favor of the 
Claimant and found her claim compensable.  
 
 4. On January 5, 2011 Administrative Law Judge Edwin L. Felter, Jr. issued 
a written Order that Claimant’s injuries were compensable, specifically injuries to her 
forehead, left arm and low back; Employer failed to insure its liability for workers’ 
compensation; Piñon Family Physicians were authorized treating physicians and 
Respondent was liable for payment of their bills, including bills for the referred MRI; and, 
Respondents were ordered to provide a copy of each payment and the date the 
payment was made to the Claimant’s attorney in writing (Claimant’s Exhibit 3). 
 
 5. On February 24, 2011, the Claimant underwent a left L-5/S-1 
transforaminal epidural steroid injection at the Swedish Medical Center with Dr. Scott J. 
Hompland.  Dr. Hompland noted that the epidural injection was to treat L5-S1 radiculitis 
on the left side with intervertebral disk destruction (Claimant’s Exhibit D). 
 
 6. On May 5, 2011, the Claimant was evaluated in follow-up by her surgeon, 
Scott Hompland.  In his note, Dr. Hompland noted that the Claimant had no 
complications with her injection on February 24, 2011 and she had relief of her back 
pain for approximately 5-4 weeks, then the pain began to slowly return.  Under the 
treatment plan, Dr. Hompland noted that the Claimant reported that her back pain at this 
point is near to her pre-injury level.  He opined that the Claimant was “approaching 
maximum medical improvement at this time.” Although, he deferred the finding of MMI 
back to Dr. Scheeler (Piñon Family Physicians), “unless she would like to defer this 
back to me for final maximum medical improvement, case closure and impairment 
rating; it would appear there is an apportionment issue involved” (Claimant’s Exhibit 5; 
Respondent’s Exhibit E).  In this medical note, Dr. Scott Hompland also stated, “I do 
believe it would be useful to consider, due to the muscular component of her pain, 
physical therapy for four to six sessions with a home exercise program and spine 
stabilization, to continue her on her path to maximum medical improvement, and then 
she may need an occasional injection for maintenance, but this is probably going to be 
rare.”  
 
 7. In May and June of 2011, the Claimant sent notices to Respondent 
requesting reimbursement for medical expenses, including prescription expenses.   
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8. On July 13, 2011 Dr. Darcey Scheeler prepared a Work Restriction Report 

noting that Claimant was restricted to light work with lifting 20 pounds maximum and 
only occasional bending (Claimant’s Exhibit 7).  

 
 9. The Claimant testified that Dr. Scheeler started the work restrictions on 
July 13, 2011 because her back pain was worse.  The Claimant testified that at this 
point she was working at the dry cleaning company and she would go to hotels to get 
bags of clothes to be cleaned.  She testified that because of the work restrictions, she 
had to use a push cart and this made her work slower and so she did not always get 
scheduled for a full shift.  She claims this was the case from July 13, 2011 until 
December 4, 2011.   
 
 10. The Claimant is requesting temporary partial disability benefits from July 
13, 2011 when she was provided with work restrictions limiting her lifting and bending.  
The Claimant testified that due to the restrictions, she could not work as efficiently 
performing her work duties for the dry cleaning company and her hours were reduced 
and she made less income.  However, the wage records provided by the Claimant 
(Claimant’s Exhibit 17) do not support the Claimant’s argument.  As summarized below, 
based on the records provided by the Claimant3

Pay Period 

, the Claimant’s hours worked would 
fluctuate.  There was actually an overall increase in the number of hours worked for the 
pay period including July 13, 2011 and the 4 pay periods following July 13, 2011 as 
compared to most of Claimant’s pay periods preceding that date.  The result of the 
increased hours was that the Claimant actually earned higher gross wages in the 4 pay 
periods following the imposition of work restrictions than she did during most of the pay 
periods prior to July 13, 2011 (at least for the records which are in evidence). 

Hours Worked Gross 
Earnings 

   
9/22/10 - 10/5/10 40.00 hours $367.40 
10/6/10 - 10/19/10 53.75 hours $485.98 
10/20/10 - 11/2/10 59.25 hours $522.52 
11/3/10 - 11/16/10 52.25 hours $473.62 
11/17/10 - 11/30/10 52.25 hours $475.08 
12/1/10 – 12/14/10 45.25 hours $413.88 
12/15/10 – 12/28/10 36.50 hours $337.08 
12/29/10 – 1/1/11 (only 3 days)   9.75 hours $115.57 
1/2/11 – 1/18/11 95.84 hours $857.74 
missing pay stub(s) – not   

                                                 
3   The Claimant only provided select pay stubs.  The time periods where check stubs are missing are 
noted in the chart.  However, a May 5, 2011 medical record from Dr. Hompland of Rehabilitation 
Associates of Colorado notes the Claimant “is working full duty…there is no wage compensation being 
paid” (Respondent’s Exhibit E).  Therefore, it does not appear that the Claimant was not working during 
time periods where check stubs are missing, but rather that the Claimant simply did not provide the 
records. 
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provided 
1/30/11 – 2/12/11 78.83 hours $706.46 
2/13/11 – 2/26/11 61.77 hours $539.81 
2/27/11 – 3/12/11 71.02 hours $631.59 
missing pay stub(s) – not 
provided 

  

6/19/11 –  7/2/11 67.55 hours $590.47 
7/3/11 – 7/16/11 73.32 hours $650.70 
09/25/11 – 10/8/11 75.84 hours $649.19 
10/9/11 – 10/22/11 75.00 hours $648.19 
11/6/11 – 11/19/11 75.18 hours $649.71 
11/20/11 – 12/3/11 75.91 hours $649.74 

  

11. The Claimant has argued that she is entitled to temporary total disability benefits 
for day on which she had medical procedures and could not work at all those days.  
There was no persuasive, credible evidence presented that fluctuations in the number 
of hours that the Claimant worked related to time she missed from work for medical 
appointments or procedures.  The Claimant did not present persuasive evidence to 
establish her normal work schedule and she did not show that she missed all or part of 
a day of work due to a medical procedure or appointment.  While it is possible that 
medical appointments and procedures occurred on a regularly scheduled work days, it 
is equally possible that they occurred on days and at times when the Claimant was not 
scheduled and thus, missed no work.   

 12. On July 22, 2011, the account manager Rehabilitation Associates of 
Colorado, P.C. wrote a letter to counsel for the Claimant detailing her attempts at 
obtaining payment from Respondent/Employer for Claimant’s medical treatment with Dr. 
Hompland for an invoice in the amount of $187.59 dated May 19, 2011.  She asked for 
assistance in getting the bill paid (Claimant’s Exhibit 8).     
 
 13. On October 17, 2011, counsel entered his appearance on behalf of 
Respondent Employer.  The bills were submitted by Respondent’s counsel to a fee 
scheduler to determine the proper medical payments to make on Claimant’s behalf.  
The bills were paid and, in addition, the Respondents reimbursed the Claimant for 
prescription expenses.  Respondent filed a written Notice of Medical Payments Made on 
Claimant’s behalf that was provided to counsel for Claimant and the Office of 
Administrative Courts.  Not all of the bills were timely paid. 
 
 14. The bills listed in the chart below were the ones which were not timely 
paid by Respondent.  Although Judge Felter’s Order does not specify timing for the 
payment of bills, WCRP 16-11(A)(3) provides that a responsible payer has  30 days for 
payment of a bill to a medical provider.  The chart that follows lists the medical provider, 
the amount of the bill, the date the Respondent was sent notice of the bill, the date the 
bill was paid by Respondent and the amount of time that the untimely bills were late.   
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Service 
Provider 

Amount 
of Invoice 

Notice Date 
for Invoice 

Pmt due per 
Rule 16-
11(A)(3)  

Date Paid # of Days 
Invoice was 
past due 

Rehabilitation 
Associates/Dr. 
Hompland 

 
$187.594

 
 5/19/115

 
 6/18/11 

 
10/27/116

 
 131 days 

 
Piñon Family 
Practice 

 
$218.007

 
 9/6/118

 
 10/6/11 

 
10/28/119

 
 22 days 

Swedish 
Medical Center 

 
$483.6310

 
 6/3/1111

 
 7/3/11 

 
11/7/1112

 
 127 days 

Prescription 
reimbursements 

 
$155.8613

 
 06/24/1214

 
 7/24/11 

 
1/6/1215

 
 184 days 

 
Totals: 

  
$1,045.08 

 
 

    
464 days 

 
15.  On January 16, 2012 Claimant’s ATP, Darcy Scheeler of Piñon Family 

Physicians sent a letter to the Claimant which stated , “after careful consideration I have 
decided that it is in your best interest and medically necessary that the physicians of 
Piñon Family Practice no longer provide you with prescriptions for narcotics.  As 
discussed with you verbally on December 19, 2011, we find it medically necessary to 
transfer only that portion of your care to a pain specialist”(Claimant’s Exhibit 11; 
Respondent’s Exhibit B).  Dr. Scheeler noted that they would continue to provide other 
medical treatment to the Claimant.   

 
16. On February 27, 2012 Respondent informed Claimant, through counsel, 

that they had arranged for her to be examined by Carlos Cebrian, M.D. in an 
independent medical evaluation. 

 
17. On March 9, 2012 the Claimant sent the Respondent the billing from Dr. 

Reinhard.  The cover letter stated that Dr. Reinhard required payment of the past due 
bill and a prepayment for future visits.  Counsel for the Claimant specifically stated that 
they were not requesting that the Respondent pay for the bill, but rather requested 
authorization to be seen by Dr. Kristin M. Mason for pain management instead  
(Claimant’s Exhibit 12).  There was no persuasive evidence presented that the 
Respondent’s granted or objected to this request in writing for a change of physician to 

                                                 
4   See Claimant’s Exhibit 16 
5   See Claimant’s Exhibit 16 
6   See Respondent’s Notice of Medical Payments, filed May 8, 2012 
7   See Claimant’s Exhibit 16 
8   See Claimant’s Exhibit 16 
9   See Respondent’s Notice of Medical Payments, filed May 8, 2012 
10   See Claimant’s Exhibit 16 
11   See Claimant’s Exhibit 16 
12   See Respondent’s Notice of Medical Payments, filed May 8, 2012 
13   See Claimant’s Exhibit 16 
14   See Claimant’s Exhibit 16 
15   See Respondent’s Notice of Medical Payments, filed May 8, 2012 
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Dr. Mason within 20 days.  Although Respondent argued that it notified the Claimant on 
March 14, 2012 that it would be making no payments to David Reinhard, M.D. whose 
treatment, according to records received, did relate to extensive low back treatment, but 
pre-dated the work-related accident.  It is noted that the Claimant did not seek 
reimbursement of Dr. Reinhard’s bill at this hearing.  In any event, at the hearing, the 
Claimant testified that she did not want a change of physician to Dr. Mason.  Instead, 
she wanted to see either Dr. Hompland or Dr. Villims.  There was no persuasive 
evidence presented that the Claimant made a written request to Respondent for a 
change of physician to Dr. Villims.   
 
 18.  The Claimant saw Dr. Carlos Cebrian on March 19, 2012 for an IME.  On 
April 12, 2012 Carlos Cebrian, M.D. issued his IME report.  In this report, Dr. Cebrian 
reviewed the Claimant’s medical history and conducted a thorough clinical examination.  
Dr. Cebrian’s report makes several key findings with regard to the Claimant’s alleged 
need for continuing medical care related the June 17, 2010 work-related accident.  Dr. 
Cebrian’s opinions expressed in his IME were credible and persuasive and found as 
fact.   
 
 19. With regard to Claimant’s history of her pre-existing lumbar spine injury, 
the Claimant advised Dr. Cebrian that she was a passenger in an automobile that his a 
parked truck and went underneath the truck “pain continued for several years and she 
was treated with narcotics.  She states that she did not receive any narcotics for the 
year prior to her 6/17/2010 injury.  Upon presenting some records to her that she did 
receive narcotics in the year prior, she states she does not remember exactly when she 
last took narcotics for her back.  She states she did not take narcotics for any other 
reason.  She states she did not have back pain in the year before the June 2010 injury.  
She states that back pain from her vehicle accident was just mild” (Respondent’s Exhibit 
F).   
 
 20. With regard to his clinical examination of the Claimant’s lumbar spine, Dr. 
Cebrian opined, “examination of the lumbar spine reveals no swelling, bruising, redness 
or atrophy.  There are no trigger points or spasms.  She has no tenderness to palpation.  
Range of motion is full with tightness described in flexion.  Heel-and-toe walking is 
normal.  Tandem walking is normal.  Reflexes are 2+ throughout.  No sensory 
abnormalities.  Motor strength is 5/5.  Straight leg raising is negative bilaterally to 80 
degrees” (Respondent’s Exhibit F).     
 
 21. With regard to the Claimant’s current medical status, Dr. Cebrian opined 
that, “on physical examination, her lumbar spine is essentially normal with tightness 
reported on flexion.”  Dr. Cebrian’s opinion as to additional medical care is that,“no 
further medical treatment is indicated as a result of the 6/17/2010 claim.  Her lumbar 
spine complaints are minimal and similar to her pre-injury complaints.  Prior to her 
6/17/2010 injury, she had been taking chronic narcotics for her lumbar spine complaints.  
It is expected, based on her past history, that she will have some level of lumbar spine 
discomfort (Respondent’s Exhibit F).   
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 22. As for ongoing physical restrictions, Dr. Cebrian opined that the Claimant “ 
is capable of working in a full and unrestricted capacity.”  With regard to ongoing 
prescription needs, Dr. Cebrian states, 

 
“no future medical is indicated under the claim date of 6/17/2010.  [The 
Claimant needs to engage in a regular exercise program for her lumbar 
spine including stretching and walking.  Weight loss is also recommended.  
Future injections are not recommended as a result of the 6/17/2010 claim.  
If symptoms worsen to the point that future injections are needed these 
would not be due to the 6/17/2010 claim, but instead to the pre-existing 
and chronic lumbar spine pain that has returned to baseline.  Narcotic 
medications are not indicated for [the Claimant].  The level of narcotic 
medication that has been used is excessive and not recommended for her 
complaints. 
 
(Respondent’s Exhibit F).   
 

  23. Dr. Cebrian found that the Claimant was at maximum medical 
improvement and she had reached MMI on 5/5/2011.  He determined that the Claimant 
does not have a permanent impairment from the work injury.  However, Dr. Cebrian 
noted that his relationship with the Claimant was solely to perform an IME and no 
treatment would be rendered (Respondent’s Exhibit F).  There was no persuasive 
evidence presented that any authorized treating physician has placed the Claimant at 
MMI or provided an impairment opinion.   
 
 24. The Claimant has a history of treatment to her lower back since a motor 
vehicle accident in December of 2007.  The Claimant had disclosed one prior motor 
vehicle accident during the December 29, 2010 hearing and also disclosed this one 
prior motor vehicle accident to treating and evaluating physicians.   
 
 25. During this current hearing some additional motor vehicle accidents pre-
dating and subsequent to the work injury came up.  The Claimant again testified that 
she had a prior accident in 2007 or 2008 when she was the passenger in a vehicle her 
cousin was driving when the cousin blacked out and hit a parked truck.  At first, the 
Claimant denied that she had been involved in any other motor vehicle accidents.  Then 
on cross-examination, when confronted with information from motor vehicle incident 
reports, she admitted she was in another accident prior to her work injury.  On further 
examination, she admitted she was involved in another motor vehicle accident after her 
work injury on December 8, 2011 when the car the Claimant was in was rear-ended.  
She also admitted to another motor vehicle accident after her work injury on August 30, 
2011 where she was hit on the front of the car and received a ticket, although she 
testified that the ticket was ultimately dismissed.  The Claimant finally admitted to 
another motor vehicle accident when she was operating a scooter and a vehicle hit the 
rear of her scooter and the scooter fell on her leg.  The scooter accident had happened 
before the work injury although the Claimant did not recall the specific date.  The 
Claimant agreed that she had not told Dr. Hompland or Dr. Cebrian about all of her 
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motor vehicle accidents.  The additional motor vehicle accidents also had not come up 
in testimony at the December 29, 2010 hearing before Judge Felter, although it is noted 
that only one additional automobile accident and the scooter/automobile accident had 
occurred prior to that hearing.   
 
 26. When she was questioned about her prescription narcotic use at the 
hearing, the Claimant first testified that she had not been on narcotic medication for a 
long time, maybe since some time in 2009.  However, when the Claimant was referred 
to Respondent’s Exhibit G, which was a copy of the printout of the Claimant’s 
prescription history obtained by Dr. Cebrian from Goold Health Systems, the Claimant 
agreed that she has been on prescription narcotics since September of 2008.   
  
 27. The Claimant testified that she believes that the back pain that she 
currently experiences is related to the work injury not the motor vehicle accidents.  She 
testified that the pain from the June 17, 2010 incident is different from the low back pain 
she suffered from the earlier motor vehicle accident that she had previously disclosed.  
She testified that none of the other motor vehicle accidents resulted in what she 
considered to an injury and did not contribute to her low back pain.  The Claimant’s 
testimony in this regard is not very credible given the fact that she initially denied being 
involved in any of the other motor vehicle accidents (except the one in 2007 involving 
the car hitting the truck) until she was confronted with evidence of the other accidents 
on cross-examination.  Then, her story changed and she testified that she didn’t think 
that the questioning related to those other accidents since she didn’t think they were 
very serious or caused her much injury or pain.     

 28. The Claimant testified that she has been working for the City and County 
of Denver as a right of way enforcement agent on December 5, 2011.  She must either 
walk or drive all day during her shift and she testified that the City had accommodated 
her need to either walk or drive as she requested.  She has not experienced any 
inability to perform her job duties in this position due to her work injury.   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 
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When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. 
App. 2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits – Reasonably Necessary  

 Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S; Colorado 
Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  Although Respondents are 
liable for medical treatment that is reasonably necessary to cure and relieve the effects 
of the industrial injury, Respondents may, nevertheless, challenge the reasonableness 
and necessity of current or newly requested treatment notwithstanding its position 
regarding previous medical care in a case. See Kroupa v. Industrial Claim Appeals 
Office, 53 P.3d 1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment or modality is reasonable and 
necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999); In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In re 
Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 
 

The claimant bears the burden of proof to establish the right to specific medical 
benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).  Factual 
determinations related to this issue must be supported by substantial evidence in the 
record. Section 8-43-301(8), C.R.S.  Substantial evidence is that quantum of probative 
evidence which a rational fact finder would accept as adequate to support a conclusion 
without regard to the existence of conflicting evidence. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 

 Here, the Claimant has failed to establish by a preponderance of the evidence 
that the injections, therapy and further medical treatment recommended by Dr. 
Hompland are reasonable and necessary to cure or relieve the Claimant of effects of 
her industrial injuries.   
 
 Crediting the opinion of Dr. Cebrian, the ALJ finds that the Claimant’s current 
lumbar spine complaints are minimal and similar to her pre-injury complaints.  The 
Claimant is currently capable of working in a full and unrestricted capacity.  With regard 



 178 

to ongoing medical care, injections, therapy and prescription needs, no future medical 
care is indicated for this claim.  To the extent the Claimant’s symptoms have worsened 
to the point that injections are needed, these are not be due to the 6/17/2010 claim, but 
instead to the pre-existing and chronic lumbar spine pain that has returned to baseline.  
Narcotic medications are not indicated for the Claimant.  The level of narcotic 
medication that has been used in the past is excessive and not recommended for her 
complaints. 
 

Change of Physician 

 A claimant can request a change of physician under C.R.S. § 8-43-404(5)(a)(VI) 
by providing a written request to the employer’s authorized representative if an 
employer is self-insured or, presumably, uninsured.  If permission is neither granted nor 
refused within 20 days, the employer is deemed to have waived any objection to a 
claimant’s request.  Here, the only written request sent to the Respondent’s attorney 
was a March 9, 2012 letter “suggesting Kristin M. Mason, M.D., to evaluate and treat 
[the Claimant].”  However, at the hearing the Claimant did not testify that she wanted to 
transfer care to Dr. Mason.  Rather the Claimant testified that she wanted to see Dr. 
Hompland and if he would not treat her because of payment issues, the she wanted to 
see Dr. Villims, a pain specialist.  Yet there was no written request that the Claimant be 
permitted to transfer care to Dr. Villims that complied with the statute.  Therefore, the 
Respondent cannot be deemed to have waived objections to the Claimant’s request to 
transfer care to Dr. Villims.   

 A claimant may also seek a change of physician upon a "proper showing" to the 
division.  C.R.S. § 8-43-404(5)(a)(VI); also see Carlson v. Industrial Claim Appeals 
Office 950 P.2d 663 (Colo. App. 1997). §8-43-404(5) does not contain a specific 
definition of a "proper showing." Consequently, the ALJ possesses broad discretionary 
authority to grant a change of physician depending on the particular circumstances of 
the claim. Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999); 
Szocinski v. Powderhorn Coal Co., W.C. No. 3-109-400 (I.C.A.O. December 14, 1998).  
An ALJ's order as to change of physician may only be overturned for an abuse of 
discretion.  An abuse exists if the ALJ's order is beyond the bounds of reason, as where 
it is unsupported by the evidence or is contrary to law. Rosenberg v. Board of Education 
of School District No. 1, 710 P.2d 1095 (Colo. 1995).   

 In ruling as to whether or not a claimant has made a “proper showing,” the ALJ 
may consider whether the patient and physician were unable to communicate such that 
the physician’s treatment failed to prove effective.  Merrill v. Mulberry Inn, Inc., W.C. No. 
3-949-781 (November 16, 1995).  However, where a claimant is receiving adequate 
medical treatment, the court need not allow a change of physician because of a 
claimant’s personal reasons, including mere dissatisfaction.  Loza v. Ken’s Welding, 
W.C. 4-712-246 (I.C.A.O. January 7, 2009).  The ALJ’s decision should consider the 
need to insure the claimant is provided reasonable and necessary medical treatment as 
required by C.R.S. §8-42-101(1), while protecting the respondent’s interest in being 
apprised of the course of treatment for which it may ultimately be held liable.  Jones v. 
T.T.C. Illinois, Inc., W.C. 4-503-150 (I.C.A.O. May 5, 2006).   
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  In this case, the Claimant has also failed to demonstrate a “proper showing” that 
a change of physician is indicated.  Dr. Scheeler will continue to provide medical 
treatment that is not related to the prescription of narcotics.  The Claimant has not 
shown any reason why she could not continue to see Dr. Hompland for pain 
management so long as the treatment requested is reasonably necessary to cure and 
relieve the Claimant from the effects of her work injury until she reached MMI, and 
thereafter for maintenance, if any.  

 Not only did the Claimant fail to testify that she had lost confidence in Dr. 
Hompland, but rather she indicated that she would still like to see him.  The only reason 
she indicated that she did not want to continue treatment was if he required pre-
payment for treatment.  However, in accordance with Judge Felter’s prior order, to the 
extent that pre-payment is required, the Respondent would be responsible for pre-
payment.  Therefore, the Claimant’s request for change of physician is denied. 
 

Temporary Disability Benefits 

To prove entitlement to temporary disability benefits, a claimant must prove that 
the industrial injury caused a disability lasting more than three work shifts, that she left 
work as a result of the disability, and that the disability resulted in an actual wage loss.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of Colorado Springs v. 
Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 1997).  Section 8-42-
103(1)(a), C.R.S., requires the claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain temporary disability  
benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two 
elements: (1) Medical incapacity evidenced by loss or restriction of bodily function; and 
(2) Impairment of wage earning capacity as demonstrated by claimant's inability to 
resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo. App. 1998).  TTD benefits ordinarily continue until one of the occurrences 
listed in C.R.S. §8-42-105(3), C.R.S.; City of Colorado Springs v. Industrial Claim 
Appeals Office, supra.  TPD benefits generally continue until one of the occurrences 
listed in C.R.S. §8-42-106(2).   

In this case, the Claimant failed to prove that her wage earning capacity was 
impaired due to her inability to resume her prior work.  She did not present any 
persuasive testimony that she would not have had the ability to engage in the work she 
performed at the time of her injury, which was a cashier at a pizza restaurant.  To the 
extent that the Claimant argues that she was impaired in her ability to perform work at 
the dry cleaner company which was the job where she worked subsequently, the 
Claimant did present wage records from 9/22/2010 through 12/3/2011 (with some gaps 
in the records provided) showing her earnings at her subsequent employment.  The 
Claimant testified that work restrictions that were imposed by Dr. Scheeler on July 13, 
2011 required that she not engage in certain activities at her job and so her hours were 
cut and she saw a reduction in her wages as a result.  However, there are missing wage 
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records that were not submitted as evidence in the relevant time periods.  In any event, 
for the wage records that were actually submitted by the Claimant into evidence, there 
was actually an overall increase in the number of hours worked for the pay period 
including July 13, 2011 and the 4 pay periods following July 13, 2011 as compared to 
most of Claimant’s pay periods preceding that date.  The result of the increased hours 
was that the Claimant actually earned higher gross wages in the 4 pay periods following 
the imposition of work restrictions than she did during most of the pay periods prior to 
July 13, 2011 (as far as the records submitted into evidence show).  

  
In any event, the correct standard would actually require that the Claimant 

establish that her wage earning capacity was impaired by her inability to resume her 
prior work due to her work restrictions, and this was not proven.   

 
Then, as for the time period from December 5, 2011 ongoing, the Claimant 

conceded that her wage earning capacity was not impaired after she started a new job 
with right of way enforcement for the City and County of Denver.   

 
To the extent that the Claimant argued that she is entitled to temporary total 

disability payment on dates when she was unable to work due to medical appointments 
and/or procedures, the Claimant did not present persuasive evidence to establish that 
these appointments and procedures occurred on scheduled work days and that they 
prevented the Claimant from working on those days or impaired her wage earning 
capacity.   

 
Because the Claimant has failed to establish that her wage earning capacity was 

impaired, her claim for TPD and TTD benefits is denied and dismissed. 
 

Penalties under C.R.S §8-43-304 
Standard for Penalty 

 
C.R.S §8-43-304(1), as amended on August 11, 2010, provides that an insurer or 

self-insured employer who “violates any provision” of Articles 40 to 47 of Title 8 “or does 
any act prohibited thereby….for which no penalty has been specifically provided….shall 
. . . be punished by a fine of not more than one thousand dollars per day for each such 
offense.” C.R.S. §8-43-304(1) further requires that the fine imposed is to be 
apportioned, in whole or in part, by the ALJ between the aggrieved party and the 
workers’ compensation cash fund created in C.R.S §8-44-112(7)(a), except that the 
amount apportioned to the aggrieved party shall be a minimum of fifty percent of any 
penalty assessed.  Section 3 of Chapter 287, Session Laws of Colorado 2010 provides 
that the amendment “applies to conduct occurring on or after August 11, 2010.” 

 
The failure to comply with the Workers’ Compensation Rules of Procedure has 

been determined to constitute a failure to perform a “duty lawfully enjoined” within the 
meaning of C.R.S. §8-43-304(1).  Paint Connection Plus v. Industrial Claim Appeals 
Office, 240 P.3d 429 (Colo. App. 2010); Diversified Veterans Corporation Center v. 
Hewuse, 942 P.2d. 1312 (Colo. App. 1997).   
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C.R.S. §8-43-304(4) provides that in “any application for hearing for a penalty 

pursuant to subsection (1) of this section, the applicant shall state with specificity the 
grounds on which the penalty is being asserted.”  The statute then goes on to provide a 
procedure for curing violations of alleged penalties, and altering the burden of proof if 
the violation is cured.  The Industrial Claim Appeals Office has held that the purposes of 
the specificity requirement are to provide notice of the allegedly improper conduct so as 
to afford the alleged violator an opportunity to cure the violation, and to provide notice of 
the legal and factual bases of the claim for penalties so that the alleged violator can 
prepare its defense.  Davis v. K Mart, W.C. No. 4-493-641 (I.C.A.O. April 28, 2004); 
Gonzales v. Denver Public School District Number 1, W.C. No. 4-437-328 (I.C.A.O. 
December 27, 2001). 

Where a violator cures the violation within twenty days after the mailing date of 
the application for hearing on penalties which states with specificity the grounds on 
which the penalty is being asserted, then the party seeking the penalty must prove by 
clear and convincing evidence that the alleged violator “knew or reasonably should have 
known” that they were in violation. C.R.S. §8-43-304(4), CRS.  In this case, the 
Application filed on January 30, 2012 contained notice of the issue of penalties for 
violation of the January 7, 2011 Order and the Certificate of Mailing showed that the 
Application was mailed on January 25, 2012.   All past due payments for medical bills 
and prescription reimbursements had been paid prior to the filing date and the mailing 
date, and so, the violations were cured before the twenty day time period after the 
mailing date of the Application.  Therefore, the higher burden will apply.  If this burden is 
met, the burden of persuasion shifts to the insurer to show that its conduct was not 
unreasonable under the circumstances.  The question of whether the insurer’s conduct 
was reasonable is a question of fact for determination by the ALJ.   Pioneers Hospital of 
Rio Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 2005).  

Before penalties may be imposed under §8-43-304(1), an ALJ must apply a two-
step analysis.  First, the ALJ must determine whether the disputed conduct constituted a 
violation of the Act, or of a duty lawfully enjoined, or of an order.  If the ALJ concludes 
that there is such violation, the ALJ shall impose penalties if the second factor is also 
met, that the insurer’s actions were objectively unreasonable.  City *Tet, Inc. v. 
Industrial Claim Appeals Office, 68 P.3d 601 (Colo. App. 2003); Allison v. Indus. Claim 
Appeals Office, 916 P.2d 623 (Colo. App. 1995).   

An ALJ’s order regarding the amount of the punitive damages award will only be 
reviewed for excessiveness under an abuse of discretion standard because this is a 
legislatively enacted penalty that will lie within a statutorily prescribed range and a de 
novo standard of review is not mandated.  Associated Business Products v. Industrial 
Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005).  Nonetheless, the factors outlined 
in Cooper Industries v. Leatherman Tool Group, Inc., 532 U.S. 424, 121 S. Ct. 1678, 149 
L.Ed.2d 674 (2001) are instructional and appropriate in a review for abuse of discretion.  In 
evaluating a punitive damages award for consistency with due process, the three criteria 
considered by the Cooper Industries court were: (1) the degree of reprehensibility of the 
defendant’s misconduct; (2) the disparity between the harm (or potential harm) suffered by 
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the plaintiff and the punitive damages award; and (3) the difference between the punitive 
damages awarded by the jury and the civil penalties authorized or imposed in comparable 
cases.  However, these are merely the constitutional upper limits which a penalty must not 
exceed and an ALJ’s decision regarding the amount of a penalty to impose remains highly 
discretionary and the ALJ may consider a wider variety of factors permitting flexibility to 
consider individual circumstances that ought to affect a decision but could not be 
anticipated by the rules.  Adakai v. St. Mary Corwin Hospital, W.C. no. 4-619-954 (I.C.A.O. 
May 5, 2006).    

Analysis of Respondent’s Conduct in the Context of the Penalty Provision  
for Failure to Comply with Judge Felter’s Order 

 
 In this case, the January 5, 2011 Order of Judge Felter ordered that the Claimant 
suffered a compensable injury on June 17, 2010.  The Order specifically stated that the 
Respondent was liable for the payment of the bills for Piñon Family Physicians who 
were found to be the authorized treating physicians.  Payment of their bills related to 
treatment for the work injury, including a bill for referral for an MRI was ordered.  The 
Order also found the Respondent liable for medical treatment reasonably necessary to 
cure and relieve the effects of the industrial injury.  The Claimant has not been placed at 
MMI by a treating physician and the Respondent is therefore responsible for treatment 
related to the work injury both prior to the Order and treatment that continued past the 
date of the Order where the Respondent did not properly raise objections as to whether 
a particular treatment was reasonably necessary.  The Claimant submitted bills for 
treatment provided by her authorized treating physician and the ATP’s referrals that the 
Respondent did not dispute was related to the work injury.  These bills were not timely 
paid or reimbursed upon notice as follows: 
 
Service 
Provider 

Amount of 
Invoice 

Notice Date 
for Invoice 

Date 
payment 
due per 
Rule 16-
11(A)(3)  

Date Paid Number of 
Days 
Invoice 
Was 
Unpaid 

Rehabilitation 
Associates/Dr. 
Hompland 

 
$187.59 

 
5/19/11 

 
6/18/11 

 
10/27/11 

 
131 days 
 

Piñon Family 
Practice 

 
$218.00 

 
9/6/11 

 
10/6/11 

 
10/28/11 

 
22 days 

Swedish 
Medical Center 

 
$483.63 

 
6/3/11 

 
7/3/11 

 
11/7/11 

 
127 days 

Prescription 
reimbursements 

 
$155.86 

 
06/24/12 

 
7/24/11 

 
1/6/12 

 
184 days 

 
Totals: 

  
$1,045.08 

 
 

    
464 days 

 
 The Claimant alleges that 4 bills totaling $1,045.08 were not timely paid.  Relying 
upon the dates provided by Claimant for notice of the bills, adding 30 days for payment 
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of a bill by a responsible payer to a medical provider per WCRP 16-11(A)(3), it is 
evident that the 4 bills were not paid per the Rules.  The Claimant established that the 
Respondent’s knew or should have known that failure to timely pay the bills was a 
violation of the January 5, 2011 order.  The Respondent presented no testimony or 
evidence to demonstrate that its conduct was objectively reasonable under the 
circumstances.  Each day that each bill remained unpaid is a separate violation.  
However, taking into account the original invoice amount total, along with the fact that 
the Claimant did not demonstrate significant hardship resulting from the late payment of 
the bills and the fact that all of the bills were paid prior to the filing of an Application for 
Hearing on this penalty issue, the ALJ finds that a penalty of $2.00 per day, for a total 
penalty of $928.00 is appropriate.   
 

Analysis of Respondent’s Conduct in the Context of the Penalty Provision 
for Failure to Provide Medical Treatment Pursuant to C.R.S. §8-42-101(1)(a) 

 
 C.R.S. §8-42-101(1)(a) mandates that “Every employer… shall furnish such 
medical…treatment...as may reasonably be needed at the time of the injury…and 
thereafter during the disability to cure and relieve the Employee from the effects of the 
injury.” 

 
  [I]f the evidence in a particular case establishes that, but for a particular course 
of medical treatment, a claimant's condition can reasonably be expected to deteriorate, 
so that he will suffer a greater disability than he has sustained thus far, such medical 
treatment, irrespective of its nature, must be looked upon as treatment designed to 
relieve the effects of the injury or to prevent deterioration of the claimant's present 
condition.  Milco Const. v. Cowan, 860 P.2d 539 (Colo. App. 1992).  This may include 
ancillary or incidental service, care or treatment that is a necessary prerequisite to the 
medical treatment of the industrial injury.  Owens v. Industrial Claim Appeals Office, 49 
P.3d 1187 (Colo. App. 2002); Public Service Co. of Colorado v. Industrial Claim Appeals 
Office, 979 P.2d 584 (Colo. App. 1999). 
 
 C.R.S. §8-43-404(5)(a) contemplates that respondents will designate a physician 
who is willing to provide treatment without regard to non-medical issues such as the 
prospects for payment in the event the claim is ultimately denied.  Lutz v. Industrial 
Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Ruybal v. University of Colorado 
Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988). 
 
 Here, the Claimant failed to establish that Dr. Scheeler refused to provide 
treatment to the Claimant for non-medical reasons.  Rather, the evidence established 
that Dr. Scheeler found it in the Claimant’s best interest and “medically necessary” to 
discontinue providing the Claimant with prescriptions for narcotics.  However, Dr. 
Scheeler noted that she only found it necessary to transfer that portion of her care to a 
pain management specialist and stated that she would continue to treat the Claimant for 
any of her other medical needs.   
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 With respect to argument that Dr. Hompland refused to treat the Claimant for 
non-medical reasons such as requiring pre-payment, the Claimant failed to establish 
that the treatment and care recommended by Dr. Hompland was reasonably necessary 
to cure and relieve the Claimant of the effects of her work injury.  It should also be noted 
that Dr. Hompland was not designated by the Respondents.  Rather, the Claimant 
previously requested a change of physician to Dr. Scheeler which was granted by 
Judge Felter’s January 5, 2011 Order and then Dr. Scheeler referred the Claimant to Dr. 
Hompland.  Additionally, the Claimant’s testimony regarding her current symptoms and 
conditions that she attributes to the work injury was not credible in light of several 
undisclosed motor vehicle accidents and one accident that she did previously disclose. 
It is more likely that the Claimant’s current low back pain is related to injuries sustained 
in one or more of the motor vehicle accidents, both prior to and after her June 17, 2010 
work injury.  There was no objective, persuasive evidence to establish that the 
Claimant’s condition has deteriorated such that she suffers further disability due to a 
lack of medical treatment for conditions related to her work injury.  For these reasons, 
the Claimant has failed to establish that the Respondent’s conduct related to the 
provision of medical treatment is a knowing violation of the Act which would justify the 
imposition of a penalty.   
 

Penalty for Failure to Maintain Workers’ Compensation Insurance 

 C.R.S. § 8-43-408 (1) provides:   

 In any case where the employer is subject to the provisions of 
articles 40 to 47 of this title and at the time of an injury has not complied 
with the insurance provisions of said articles, or has allowed the required 
insurance to terminate, or has not effected a renewal thereof, the 
employee, if injured, or, if killed, the employee's dependents may claim the 
compensation and benefits provided in said articles, and in any such case 
the amounts of compensation or benefits provided in said articles shall be 
increased fifty percent. 

 In determining whether to impose sanctions for failure to secure insurance, the 
only issue is whether or not the employer had insurance in effect in accordance with 
C.R.S. § 8-44-101(1).  Here, Judge Felter previously ordered that *E did not have or 
maintain workers’ compensation insurance at the time of the Claimant’s injury.  
Therefore, any compensation or benefits awarded to the Claimant shall be increased by 
fifty percent.  However, here, the Claimant did not establish the Employer’s liability for 
temporary disability benefits or any other compensation.  Rather, the Claimant only 
established the Employer’s liability for other penalties which are not considered 
compensation.  Therefore, the 50% penalty for failure to maintain insurance is not 
applicable to the award in this case.  Further, the provisions of §8-43-408(4) authorizing 
reasonable attorney fees are likewise inapplicable.   

ORDER 



 185 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. The Claimant did not establish that the injections and therapy 
recommended by Dr. Hompland are reasonably necessary to cure and relieve the 
Claimant from the effects of the June 17, 2010 work injury and therefore her requests 
for these medical benefits are denied and dismissed.   

 
2. The Claimant’s request for a change of physician is hereby denied and 

dismissed.   
 
3. The Claimant has failed to establish that her wage earning capacity was 

impaired and her claim for TPD and TTD benefits is denied and dismissed. 
 
4. The Respondent violated the January 5, 2011 Order of Administrative Law 

Judge Edwin L. Felter requiring the Respondent to pay for medical treatment 
reasonably necessary to cure and relieve the Claimant from the effects of her June 17, 
2010 work injury by failing to timely pay 4 enumerated bills totaling $1,045.08.  Each 
day that each bill was not paid in violation of the Order and WCRP 16-11(A)(3) is a 
separate violation.  Thus, a penalty of $2.00 per day for 464 days, or $928.00 shall be 
paid by Respondent to the Claimant.   

 5. Although the Respondent did not have insurance in effect in accordance 
with C.R.S. § 8-44-101(1) at the time of the Claimant’s injury, no compensation or 
benefits are awarded to Claimant by virtue of this order, only other penalties.  Therefore, 
the provisions of C.R.S. § 8-43-408 (1) requiring an increase in any compensation or 
benefits awarded to the Claimant by fifty percent are not applicable.  Further, the 
provisions of §8-43-408(4) authorizing reasonable attorney fees are likewise 
inapplicable.   

6. In lieu of payment of the above amounts to the Claimant, the Respondent-
Employer shall: 
 
            a.         Within ten (10) days of the date of service of this order, deposit the sum of 

$928.00 with the Division of Workers' Compensation, as trustee, to secure 
the payment of all unpaid compensation and benefits awarded.  The check 
shall be payable to: Division of Workers' Compensation/Trustee. The check 
shall be mailed to the Division of Workers' Compensation, P.O. Box 300009, 
Denver, Colorado 80203-0009, Attention:  Sue Sobolik/Trustee; OR 

 
            b.         Within ten (10) days of the date of service of this order, file a bond in the 

sum of $928.00 with the Division of Workers' Compensation within ten (10) 
days of the date of this order: 

 
                        (1)       Signed by two or more responsible sureties who have received prior 

approval of the Division of Workers' Compensation; or 
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                        (2)       Issued by a surety company authorized to do business in Colorado. 
                        The bond shall guarantee payment of the compensation and benefits 

awarded. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 17, 2012 

 
Kimberly Allegretti  
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-077-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
she suffered a compensable injury arising out of and in the course of her employment. 

FINDINGS OF FACT 

1. This matter comes before the court on Claimant’s Application for 
Expedited Hearing dated June 20, 2012.  This matter was originally set for hearing on 
Claimant’s application for August 8, 2012.  Notice of the hearing was sent to the parties, 
including to Claimant via e-mail at the e-mail address listed by Claimant on her 
application for hearing. 

2. Respondents’ filed a Contested Motion for Extension of Time to 
Commence the August 8, 2012 hearing noting that they were requesting additional time 
to investigate the claim. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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3. After no response to the Respondents’ motion was filed, the Court granted 
an extension of time on July 16, 2012. 

4. A new hearing was set for September 10, 2012.  Notice of the hearing was 
sent to the parties including Claimant via e-mail at the e-mail address listed by Claimant 
on her application for hearing.  Claimant and Respondents appeared at the hearing on 
September 10, 2012.  Claimant was advised prior to the hearing and on the record of 
her right to have an attorney represent her at the hearing in this matter.  Claimant 
considered the court’s advisement and requested the Court grant an extension of time 
for the hearing to commence in order for Claimant to consult with an attorney to 
represent her in this matter. 

5. Over Respondents’ objection, the Court granted Claimant’s request for 
and extension of time for the hearing.  Claimant was advised at the hearing that no 
further continuances would be granted in this case and was encouraged to consult with 
an attorney as quickly as possible to allow the attorney sufficient time to review her case 
and advise her on how to proceed.   

6. A new hearing was set for October 17, 2012.  Notice of the hearing was 
sent to the parties including Claimant via e-mail at the e-mail address listed by Claimant 
on her application for hearing.  Respondents appeared at the hearing represented by 
counsel.  Claimant failed to appear. 

7. The ALJ finds that Claimant was provided with proper notice of the 
hearing in this case by virtue of the Notice of Hearing.  The ALJ finds that Claimant was 
aware of the hearing and has chosen not to appear or present any evidence in support 
of her claim for compensation. 

8. The Claimant bears the burden of proving that it is more likely than not 
that she suffered a compensable injury arising out of and in the course of her 
employment with Employer.  The ALJ finds and determines that Claimant’s failure to 
appear at the hearing and present any evidence that would establish the facts 
necessary for an award of compensation is fatal to her claim.   

9. The ALJ determines that Claimant’s claim for compensation must 
therefore be dismissed with prejudice.  

CONCLUSIONS OF LAW 

21. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
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employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

22. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

23. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

24. As found, Claimant has presented no evidence in this claim and has failed 
in establishing her necessary burden of proof.  As found, Claimant’s claim for 
compensation shall be dismissed with prejudice. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 17, 2012 
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Keith E. Mottram 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-124-01 

ISSUES 

 The issue determined herein is compensability.  The parties stipulated to medical 
benefits and to an average weekly wage of $426.13. 

 

FINDINGS OF FACT 

1. Claimant is 70 years old and has been employed as a finisher of 
screwdriver tips.  Her job duties require her to put the finished screwdrivers in boxes 
and then put the boxes on skids.  The boxes weigh up to about 40 pounds. 

 
2. On December 21, 2010, Claimant sought care from her gynecologist, Dr. 

Stephanie Fowler, and reported longstanding vaginal bulging and chronic constipation.  
Dr. Fowler diagnosed complete eversion of the vaginal with a large rectocele.  On 
January 5, 2011, Dr. Fowler performed surgery to correct the rectocele without mesh 
repair. 

 
3. On February 2, 2011, Dr. Fowler reexamined claimant, who requested that 

she be allowed to return to work without restrictions.  Dr. Fowler noted that the sutures 
were intact and released claimant to return to work. 

 
4. Claimant did not immediately return to work for the employer because she 

was a temporary employee.  In about July 2011, claimant returned to work for the 
employer at her regular job duties.  She performed her regular job duties for the 
employer without any problems or symptoms. 

 
5. On December 21, 2011, the employer was conducting inventory.  

Claimant had to lift boxes of tools from skids onto a scale and back onto the skid.  She 
lifted 30-40 boxes that weight about 60 pounds.  She felt pain in her vaginal area and 
complained to her supervisor that she was in pain and the boxes were too heavy for 
her.  She completed her work duties.   

 
6. The employer was closed for about two weeks during the holidays.  During 

this vacation, claimant still experienced vaginal area pain, but she did not seek medical 
care. 
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7. On the morning of January 2, 2012, claimant sought care at Emergicare 
due to a rash on her arms for about one week.  She did not report any pelvic symptoms.  
On physical examination, Dr. Carlisle noted that claimant’s abdomen was nontender to 
palpation.  He did not examine claimant’s vagina.  Dr. Carlisle diagnosed contact 
dermatitis. 

 
8. Claimant returned to work at 2:30 p.m. on January 2, 2012, at her regular 

job duties, but she felt increased pain while lifting. 
 
9. On January 3, 2012, claimant reported to her employer that she had 

suffered a work injury on December 21, 2011.  She was referred to Dr. Polanco. 
 
10. On January 3, 2012, Dr. Polanco examined claimant, who reported a 

history of lifting heavy boxes during inventory and feeling pressure and pain in her lower 
abdomen and pelvic area.  Claimant reported continuing pain and pressure in her vulvar 
area like something was “falling out.”  Physician’s Assistant Homberger conducted a 
physical examination, including the vagina, and noted a mild rectocele into the posterior 
vaginal cavity that was easily reducible.  Dr. Polanco and P.A. Homberger diagnosed a 
mild abdominal groin strain and recent worsening of a rectocele due to lifting.  They 
concluded that claimant’s symptoms were work-related.  They recommended pelvic 
exercises for claimant, but did not recommend surgery because the rectocele was not 
currently symptomatic. 

 
11. On January 10, 2012, Dr. Polanco reexamined claimant, who was 

improved.  Dr. Polanco diagnosed abdominal groin strain and rectocele.  He determined 
that claimant was at maximum medical improvement (“MMI”) and released her to return 
to work. 

 
12. On March 13, 2012, claimant returned to Dr. Polanco and reported 

increased pressure and protrusion of her vagina, but no current pain.  Dr. Polanco 
diagnosed a resolved abdominal groin strain and worsening of the rectocele.  He 
concluded that the rectocele was not related to work because it would have occurred at 
sometime on its own.  He concluded that claimant was still at MMI for the work injury. 

 
13. On March 28, 2012, claimant returned to Dr. Stephanie Fowler for her 

annual examination.  She reported a history of acute vaginal/rectal pain after repetitive 
lifting 60 pound boxes during inventory in December 2011 and then increased pain with 
lifting after return to work.  Dr. Fowler diagnosed a rectocele and referred claimant for 
surgical evaluation with mesh repair.  Dr. Fowler recommended lifting restrictions of 20 
pounds. 

 
14. On April 30, 2012, Dr. Polanco reexamined claimant and agreed with 

lifting restrictions of 20 pounds.  Dr. Polanco requested additional medical records to 
address causation of the rectocele condition. 
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15. On May 15, 2012, Dr. Andrew Fowler examined claimant and diagnosed 
hemorrhoidal bleeding. 

 
16. On May 24, 2012, the insurer filed its notice of contest in this workers’ 

compensation claim. 
 
17. On July 2, 2012, Dr. Polanco and Nurse Practitioner Switzer examined 

claimant, who reported that she had been able to perform her usual job duties with the 
20 pound lifting limit.  She wanted surgical repair of the rectocele and believed that the 
condition resulted from lifting strain at work.  Dr. Polanco indicated that it was unknown 
if the findings were consistent with a work injury.   

 
18. On July 16, 2012, P.A. Homberger reexamined claimant.  P.A. Homberger 

advised claimant that she needed no further followup unless the insurer authorized 
surgery for the rectocele.  P.A. Homberger noted that the abdominal strain was 
resolved.   

 
19. On August 31, 2012, Dr. Paz performed an independent medical 

examination for respondents.  Claimant reported a history of feeling the onset of 
symptoms with lifting the boxes during inventory and then recurrence of symptoms after 
returning to work.  Dr. Paz diagnosed pelvic enterocele/rectocele.  He concluded that 
the condition was not related to a work injury because claimant did not report any 
symptoms to Dr. Carlisle on January 2, 2012 and because the rectocele progressed 
from January to July 2012.  Dr. Paz explained that this was the natural history of a 
recurrent prolapsed and that claimant needed a surgical repair with mesh.  Dr. Paz 
concluded that the recurrent enterocele/rectocele prolapsed was not aggravated or 
accelerated by a work injury.  He cited claimant’s multiparity, hysterectomy, decreased 
hormonal levels, and age as the causative factors for the rectocele.   

 
20. Dr. Polanco testified at hearing and explained that a rectocele is a 

weakness in the rectal wall and that this condition is due to aging, childbirth, and chronic 
constipation.  He explained that the bulging is in the rectal wall and not in muscle.  He 
concluded that lifting is not relevant to the bulging because the bulging does not involve 
muscle.  Dr. Polanco explained that, once the rectocele condition starts, there is a high 
likelihood that a repair without mesh will break down.  The repair lasts a variable time 
depending on the patient’s age and tissue status.  Dr. Polanco testified that the 
“outpouching” in which the rectal wall protrudes into the vagina and causes pain, results 
from the lifting as well as from constipation. 

 
21. Claimant has proven by a preponderance of the evidence that she 

suffered an injury on December 21, 2011, arising out of and in the course of her 
employment.  The record evidence demonstrates that the weakness of the rectal wall is 
unrelated to work activities.  Nevertheless, the protrusion of the rectal wall into the 
vagina is probably due to claimant’s lifting activities at work on December 21, 2011.  
She had the preexisting weakness in the rectal wall.  The previous protrusion was 
surgically repaired without mesh.  Even though the rectocele was likely to occur at 
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sometime on its own, the lifting activities at work accelerated the protrusion and caused 
the current need for medical care.  Even Dr. Polanco’s testimony supports this finding.  
Claimant is credible about the sequence of events and symptoms.  She did not report 
the condition to Dr. Carlisle on January 2 because she saw him for a different condition 
altogether.  She reported the work injury the very next day and was examined by Dr. 
Polanco.  It is highly probable that the symptoms on January 3 existed on January 2 
before claimant ever returned to work following the December 21 accident.  Because 
the work injury accelerated the preexisting condition and caused the need for medical 
treatment, the injury arose out of and in the course of employment and is compensable. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an injury on December 21, 2011, 
arising out of and in the course of her employment. 
 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers for her December 21, 2011, work injury, including the 
bills of Dr. Polanco. 

2. The insurer shall pay benefits for all admitted periods based upon an 
average weekly wage of $426.13. 

3. All matters not determined herein are reserved for future determination. 
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4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 18, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-956-01 

ISSUES 

The issues to be determined by this decision are:   

1.   Whether the Claimant has proven by a preponderance of the evidence 
that he sustained an injury arising out of and in the course of his employment with the 
Respondent on October 12, 2011 and/or October 18, 2011; 

2. If so, whether the Claimant has proven by a preponderance of the evidence 
that the medical benefits requested are related to his alleged work injury on October 12 
and 18, 2011; 

3. If so, whether the medical treatment the Claimant received from providers 
before he reported this claim to his employer on January 11, 2011, is authorized;  

4. If so, whether the Claimant has proven by the preponderance of the evidence 
that he is entitled to temporary total disability benefits;  

5. If so, whether the Respondents have proven by a preponderance of the 
evidence that the Claimant’s request for TTD benefits after he was terminated from his 
job with the Respondent on April 4, 2012, should be denied, as the Claimant was 
responsible for his termination; and 

6. If so, what is the Claimant’s average weekly wage? 
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The Respondents also requested that any medical benefits awarded be paid in 
accordance with the Division’s medical fee schedule. 

 

FINDINGS OF FACT 

1. The Claimant was employed by the Respondent, a parking valet company, 
as a valet supervisor since approximately September 12, 2011. The Claimant’s duty 
location was at a local hospital.  

2. The Claimant worked 40 hours per week and was paid $9.36 per hour.   

3. On or about October 12, 2011 the Claimant was working as a valet 
supervisor for the Respondent at the hospital.  While on duty, a heavy concrete pillar 
barrier was knocked over by a car in the parking lot.  The barrier created an obstruction 
to the Respondent’s business and the Claimant proceeded to lift the pillar up and move 
it back into place.  When the Claimant lifted the barrier he felt pain and a burning 
sensation in his lower back.  Initially, he believed that the pain he felt was temporary.  
Throughout the next week, the Claimant continued to feel pain in his lumbar region; 
however, he believed that he would heal given sufficient time. 

4. The following week, on or about October 18, 2011 the Claimant pushed a 
stalled vehicle to move it out of the way.  At this time the pain from moving the pillar had 
not resolved; nonetheless, the Claimant pushed the vehicle. The Claimant felt pain in 
his back as a result.   

5.  *N was an employee of the Respondent during October 2011. The 
Claimant was her supervisor. On or about October 12, 2011, Ms. *N witnessed a Pillar 
get knocked over. She then observed the Claimant lift the barrier and put it back in 
place. Ms. *N is aware that the pillars are heavy and was impressed by the Claimant’s 
ability to lift the pillar.  After that incident the Claimant complained off and on about pain 
in his back. 

6. The following week Ms. *N became aware of a stalled vehicle that was 
blocking the Respondent’s operation. She is not sure if she actually saw the Claimant 
push the vehicle but assumes that he did because he was the supervisor.  Once again 
the Claimant complained of pain in his back subsequent to the incident. 

7.  *O is an employee of the Respondent. Mr. *O was working at the 
Respondent’s during October 2011 as a valet. Around mid-October 2011 Mr. *O 
observed that the Claimant appeared to be in intense pain. The Claimant had slowed 
his activity considerably from what Mr. *O had previously observed. 

8. The Claimant continued to work from October 19, 2011 until November 
30, 2011, when he noticed blood in his urine and went to the emergency room at 
Penrose Hospital.  He reported seeing the blood but disclosed that he was experiencing 
back pain as well.  The Claimant was given pain medication and released from care 
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after it was determined that there was no obstruction such as a kidney stone present.  
He was also released from working that date.   

9. The Claimant returned to Penrose Hospital on December 1, 2011, 
complaining of “low back pain intermittent x 2” months and it was noted that he had 
seen a chiropractor without relief.  The pain diagram noted that his pain level was 
moderate to severe and that the pain originated in his right lumbar region and radiated 
into the right leg.  He was given pain medication again and released from care.  He was 
diagnosed with sciatica, referred to the Colorado Spine Center, and released from work 
that day.   

10. On December 6, 2011, the Claimant was seen at the Colorado Spine 
Center by Physician’s Assistant Joseph Mullen.  “He presents for initial evaluation with 
acute low back pain radiating down the posterior thigh to the posterior calf and the 
bottom of his foot.  The leg feels numb and weak.  The pain really centralized in the 
lower back and radiated down the leg.”  Mr. Mullen indicated that the Claimant had 
difficulty getting onto and off of the examination table and that he extended his right leg 
and lifted his right buttock off of the table.  He believed that the pain centered in the 
L5/S1 level and that there was mild tenderness at the L4/5 and L5/S1 levels.  The 
Claimant returned to see Mr. Mullen on December 14, 2011.  His condition was largely 
the same with the exception that the numbness in his right leg was no longer present.  
He was given a prescription for Percocet and instructed to “avoid repetitive bending and 
lifting.”  He was also referred for epidural steroid injections and an MRI was requested.   

11. The Claimant received injections beginning on January 3, 2012, from Dr. 
John Marta for leg pain and “chronic and persistant [sic] low back pain [and] bilateral 
lumbar radiculopathy.”  Dr. Marta indicated that the problem was greater on the right 
side verses the left and was located in the L4/5 and L5/S1 regions.  At the time of his 
intake he indicated that Claimant “reported that over the last several months apparently 
many of the concrete posts that are in front of the entrance to the hospital are knocked 
down by drivers.  These apparently weigh something equivalent to 50 pounds and he 
finds himself having to the [sic] lift them and put them in place.  He now is essentially 
incapacitated and in severe pain.  He also reported tingling and occasional feeling of 
numbness and both lower extremities, more on the right than the left.”  His examination 
found that the Claimant had decreased sensation at L4/5 on the left side and at L5/S1 
on the right side.  As a result of his initial examination, Dr. Marta provided the Claimant 
with three epidural steroid injections from January 3, 2012 to early February 2012.  
However, the Claimant only received temporary relief for three to four weeks.   

12. In early January, after receiving an injection, the Claimant went to speak 
with Mr. *P about his injury and job status.  The Claimant indicated that he was told by 
Mr. *P that if he was not able to return to full duty without restrictions his employment 
would be terminated.  Mr. *P’s notes reflect that this discussion occurred on January 9, 
2012.  Following this discussion, the Claimant went to see Physician’s Assistant Mullen 
and requested that he be released to work without restrictions.  He indicated that Mr. 
Mullen was resistant to doing this but subsequently provided the Claimant the requested 
release.   
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13. The Claimant returned to regular employment on or about January 12, 
2012.  The Claimant testified that subsequent to January 12, 2012 the pain related to 
his back injury caused him to require medication in order to sleep.  However, even with 
the medication the Claimant found it difficult to go to sleep, and the combination of the 
medication and lack of sleep caused him to have difficulty awaking on time.  Further 
complicating his difficulties was the continued effects of the medication once he awoke.  
These multiple factors resulted in the Claimant being late for his shift on multiple 
occasions.  The Claimant tried to address the problem by having his son move in with 
him; however, that proved ineffective as well.  The Claimant indicated that while he did 
not always attempt to reach Mr. *Q regarding his late status, he did attempt to notify the 
individual he was responsible for relieving. 

14. The Claimant received his first written reprimand on February 20, 2012.  
The stated reason for the discipline was that “[o]n February 16, 2012 [the Claimant] 
came to work late due to his back injury and left early due to this injury.  This is not the 
first time [the Claimant] missed work due to the injury….”  The second reprimand was 
received by the Claimant on March 23, 2012.  The document indicates that “[o]n March 
22, 2012 [the Claimant] called off due to him having back pain.  This is not the first time 
[the Claimant] has missed work due to a back injury.”  His final reprimand was dated 
April 4, 2012.  Mr. *Q stated in that document that “[o]n April 4, 2012 [the Claimant] 
came into work late 2 hours due to him having back pain.  [The Claimant] was also not 
able to perform the job duties due to this pain.”  On April 5, 2012, the Claimant was 
terminated.  He has not worked since April 4, 2012, though he has attempted to find 
work that would fit within his current capabilities.   

15.  *Q was the Claimant’s supervisor from September 2011 through April 
2012. Mr. *Q was also the Claimant’s supervisor while they both worked for the 
Respondent’s predecessor contractor for the hospital’s valet service. 

16. The Claimant previously had a work injury with the Respondent’s 
predecessor contractor and Mr. *P had been his supervisor at the time.  When that 
injury occurred, Mr. *P had reported it immediately.  When pressed for an explanation of 
why he had not pursued his claim further in this instance, the Claimant stated that he 
was concerned about doing so because he had just been hired by the company a short 
time prior to his injury. 

17. Mr. *Q reported that he and the Claimant were more like friends and that 
he had been made aware of the Claimant’s prior automobile accident from May 2011 
because they shared personal information.  He did not believe that there were any 
language barriers in communicating with the Claimant, though he also admitted that the 
Claimant sometimes had a hard time understanding more complex words.  He knew of 
the requirement that a work injury to an employee had to be reported and that his 
company requires that work injuries be reported in a timely fashion.  He indicated that it 
was his job to report injuries in a timely fashion and that failure to do so would subject 
him to discipline, including termination. 
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18. Mr. *P stated that the Claimant told him that his hip hurt in September 
2011.  He indicated that he had never been informed by the Claimant that his back hurt 
until he made his worker’s compensation claim in January of 2012.  Nor was he aware 
that the Claimant had complaints of any pain in his back, only his hip.  Mr. *P testified 
that he did not notice any significant change in the Claimant’s work ability prior to his 
hospital visit on November 30, 2011.  He indicated that he met with the Claimant and 
was provided with a doctor’s release around January 11, 2012.  He indicated that the 
Claimant was a good worker and that he had hired the Claimant as a supervisor 
because he was worthy.  Mr. *Q did recommend a chiropractor to the Claimant and that 
he reported that the Claimant went to the hospital on November 30, 2011, for severe 
back pain.  He testified that the Claimant was unable to work from November 30, 2011 
to January 9, 2012.  He stated that the Claimant told him that his doctors had indicated 
that moving a concrete barrier could have caused his back pain and that because of 
that information he wanted to file a worker’s compensation claim. 

19. The ALJ finds that Mr. *Q is credible. 

20. To the extent of establishing that the Claimant incurred a work related 
injury the ALJ finds the Claimant credible. 

21. To the extent of establishing the reporting of the injury to the Respondent 
the ALJ finds that the Claimant is not credible. 

22. The ALJ finds that it is more likely than not that on or about October 12, 
2011 the Claimant suffered an injury to his back arising out of and in the course of his 
employment with the Respondent. The ALJ finds that it is more likely than not that this 
injury was exacerbated on or about October 18, 2011. 

23. The ALJ finds that the Claimant failed to establish that it is more likely than 
not that he reported this injury as a workers’ compensation injury to the Respondent 
prior to January 11, 2012. 

24. The ALJ finds that the Claimant has established that it is more likely than 
not that the Claimant’s medical care of record received subsequent to October 12, 2011 
up to January 11, 2012 was related to the Claimant’s compensable work related injury. 

25. The ALJ finds that the Claimant failed to establish that it is more likely than 
not that the medical treatment received subsequent to October 12, 2011 up to January 
11, 2012 was authorized by the Respondent. 

26. The ALJ finds that the Claimant has established that it is more likely than 
not that the time missed from work from November 30, 2011 through January 11, 2012 
was as a result of his work related injury. The ALJ finds that the Claimant is entitled to 
temporary total disability benefits for this period. 

27. The ALJ finds that the Claimant has established that it is more likely than 
not that the Claimant’s wage loss for the time missed from work from April 5, 2012 and 
ongoing is as a result of his disability caused by his work-related injury. 



 198 

28. The ALJ finds that the Respondent has failed to establish that it is more 
likely than not that the Claimant was responsible for his termination. 

29. The ALJ finds that the Claimant has established that it is more likely than 
not that the Claimant’s average weekly wage is determined by multiplying his hourly 
wage of $9.36 per hour times 40 hours to yield an AWW of $374.40. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.   

2. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

4. “Claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the rights 
of the injured worker or the rights of the employer, and a workers’ compensation case 
shall be decided on its merits.”  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 
P.2d 590, 592 (Colo. App.  1998) (“Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 
P.2d 915, 918 (Colo. App. 1993) (“The burden is on the claimant to prove his 
entitlement to benefits by a preponderance of the evidence.”).  Proof by a 
preponderance of the evidence requires claimant to establish that the existence of a 
contested fact is more probable than its nonexistence.  See Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002). 

5. A compensable injury is one that arises out of and in the course of 
employment.  Section 8-41-301(1) (b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer.  In this regard, there is no presumption that injuries 
which occur in the course of a worker's employment arise out of the employment.  Finn 



 199 

v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968); see also, Industrial 
Commission v. London & Lancashire Indemnity Co., 135 Colo. 372, 311 P.2d 705 
(1957). 

6. The Workers' Compensation Act creates a distinction between the terms 
“accident” and “injury.”  The term "accident" refers to an, “Unexpected, unusual, or 
undesigned occurrence.” Section 8-40-201 (1), C.R.S.   In contrast, an “injury” refers to 
the physical trauma caused by the accident.  In other words, an "accident" is the cause 
and an “injury” is the result City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 
(1967).  No benefits flow to the victim of an industrial accident unless the “accident” 
results in a compensable "injury."    Romine v. Air Wisconsin Airlines, W. C. No. 4-609-
531 (October 12, 2006). 

7. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any compensation is 
awarded.   C.R.S. §8-41-301(1) (c); Faulkner v. ICAO, 12 P.3d 844 (Colo. App. 2000).  
In other words, claimant must prove that an injury directly and proximately caused the 
condition for which benefits are sought.  Wal-Mart Stores v. Industrial Claim Appeals 
Office, 989 P.2d 521 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo. App. 1997). 

8. A compensable industrial accident is one which results in an injury 
requiring medical treatment or causing disability. H & H Warehouse v. Vicory, 805 P.2d 
1167, 1169 (Colo. App. 1990).  To satisfy his burden of proof on compensability, 
claimant must prove that the industrial accident is the proximate cause of claimant's 
need for medical treatment or disability.  Section 8-41-301(1) (c), C.R.S.  An industrial 
accident is the proximate cause of a claimant's disability if it is the necessary 
precondition or trigger of the need for medical treatment. Subsequent Injury Fund v. 
State Compensation Insurance Authority, 768 P.2d 751 (Colo. App. 1988)  The question 
of whether claimant had proven a causal relationship between employment and the 
alleged injury or disease is one of fact for determination of the ALJ.  City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997); Metro Moving & Storage v. Gussert, 914 
P.2d 411 (Colo. App. 1995) 

9. As found above, the ALJ concludes that the Claimant has established by a 
preponderance of the evidence that on or about October 12, 2011 the Claimant suffered 
an injury to his back arising out of and in the course of his employment with the 
Respondent. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that this injury was exacerbated on or about October 18, 2011. 

10. The Claimant bears the burden of proof of showing that medical benefits 
are causally related to his work-related injury or condition.  Ashburn v. La Plata School 
District 9R, W.C. No. 3-062-779 (ICAO May 4, 2007).   As stated in Bekkouche v. 
Riviera Electric, W.C. No. 4-514-998 (ICAO May 10, 2007), “A showing that the 
compensable injury caused the need for treatment is a threshold prerequisite to the 
further showing that treatment is reasonable and necessary.”   
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11. Although the medical evidence indicates that the blood in the urine may 
not be specifically related, the Claimant also complained of back pain.  The ALJ 
concludes that the Claimant has established by a preponderance of the evidence that 
all of the medical care of record received subsequent to October 12, 2011 through 
January 11, 2012 was causally related to the Claimant’s industrial injury. 

12. The Employer has the right, upon being notified of an industrial injury or 
occupational disease, to designate the authorized physician to the injured employee in 
order to initially select the treating physician.  C.R.S. section 8-43-404 (5); Rogers v 
ICAO, 746 P.2d 565 (Colo. App. 1987)  

13. The Respondents are therefore only liable for medical benefits from 
authorized treating physicians.  C.R.S. § 8-43-404 (7); Wishbone Restaurant v. Moya, 
424 P.2d 119 (Colo. 1967); Heffner v. El Paso County School Dist. 11, W.C. 3-926-982 
(ICAO August 24, 1990).  When an injured employee incurs unauthorized medical 
expenses, employer or its insurer are not liable for such expenses.  Pickett v. Colorado 
State Hospital, 513 P.2d 228 (Colo. App. 1973).  The Respondents are not liable for 
medical treatment provided prior to the time claimant reports his injury to employer.  
Greager v. Industrial Commission, 701 P.2d 168 (Colo. App. 1985); Trujillo v. Hewlett 
Packard, W.C. 3-871-019 & 3-958-030 (ICAO May 23, 1991); Nemeth v. King Soopers, 
Inc. W.C. 3-833-948 (ICAO January 23, 1990). 

14. The credible evidence and testimony establishes that the Claimant did not 
report the alleged injury to the Respondent until January 11, 2012.  Therefore, all 
medical care the Claimant received before that date is not authorized and the 
Respondents have no responsibility to pay for that care. 

15. The ALJ concludes that the Claimant failed to establish by a 
preponderance of the evidence that he reported this injury as a workers’ compensation 
injury to the Respondent prior to January 11, 2012. 

16. The ALJ concludes that the Claimant failed to establish by a 
preponderance of the evidence that the medical treatment received subsequent to 
October 12, 2011 up to January 11, 2012 was authorized by the Respondent. 

17. To establish an entitlement to temporary disability benefits, a claimant 
must prove by a preponderance of the evidence that the industrial injury or disease 
caused a disability, that he left work as a result of the disability, that he was disabled for 
more than three regular work days and that he suffered an actual wage loss. § 8-42- 
103 (1) (b), C.R.S.; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  

18. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the time missed from work from November 30, 2011 through 
January 11, 2012 was as a result of his work related injury. The ALJ concludes that the 
Claimant is entitled to temporary total disability benefits for this period. 
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19. The ALJ concludes that the Respondent has failed to establish by a 
preponderance of the evidence that that the Claimant was responsible for his 
termination. 

20. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the Claimant’s wage loss for the time missed from work from April 
5, 2012 and ongoing is as a result of his disability caused by his work-related injury. The 
ALJ concludes that the Claimant is entitled to temporary total disability benefits for this 
period. 

21. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that that the Claimant’s average weekly wage is determined by 
multiplying his hourly wage of $9.36 per hour times 40 hours to yield an AWW of 
$374.40. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is compensable. 

2. The Respondent shall pay for all reasonable, necessary, and related 
medical care incurred from January 11, 2012. 

3. The Respondent is not responsible for the payment of medical care 
received prior to January 11, 2012. 

4. The Respondent shall pay temporary total disability benefits to the 
Claimant for the period November 30, 2011 through January 11, 2012; and from April 5, 
2012 and ongoing until terminated by law. 

5. The Claimant’s average weekly wage is $374.40 per week. 

6. The Respondent shall pay interest to claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

7. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
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statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm.  

DATE: October 18, 2012  
Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-717-644 

PROCEDURAL BACKGROUND 

On January 19, 2012 ALJ Krumreich issued Findings of Fact, Conclusions of Law 
and Order (Order) in this matter.  He concluded that Respondent was not entitled to 
penalties or credits from Claimant’s settlement against a third-party tortfeasor.  ALJ 
Krumreich also determined that Claimant was entitled to the payment of Permanent 
Partial Disability (PPD) benefits. 

 Respondent appealed the Order to the Industrial Claim Appeals Panel (ICAP).  
Respondent asserted that Claimant was not entitled to receive PPD benefits after 
application of the $75,000 cap in §8-42-107.5, C.R.S.  

 The ICAP agreed with Respondent’s contention.  The ICAP reasoned that 
Temporary Total Disability (TTD) benefits should be calculated to determine the amount 
of time it would take to reach the $75,000 cap and include the periodic payments for 
appropriate offset for SSDI benefits until the cap is reached.  The ICAP thus remanded 
the matter for additional findings and a determination of whether Claimant’s SSDI 
benefits were properly included in calculating if the TTD payments reached the statutory 
cap in §8-42-107.5, C.R.S.  The ICAP also noted that the ALJ would determine whether 
Claimant is entitled to TTD benefits or if Respondent was entitled to recover an 
overpayment. 

ISSUE 

 Whether Claimant’s SSDI benefits were properly included in calculating if her 
TTD payments reached the $75,000 statutory cap in §8-42-107.5, C.R.S. 

FINDINGS OF FACT 

 1. Claimant sustained an admitted industrial injury on March 12, 2007.  She 
was employed as a ramp service employee for Employer and was injured when the 
open air tug vehicle she was driving was involved in an accident with another tug 
vehicle operated by an employee for a different employer *E2. 
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 2. Claimant filed suit against *E2 in Denver District Court with Employer as a 
Plaintiff/Intervenor. 

 3. On March 24, 2010 Claimant as “Assignee” and Employer as “Assignor” 
entered into a Confidential Assignment Agreement (“Agreement”) relating to Employer’s 
subrogation claim under §8-41-203, C.R.S. and Claimant’s tort claim against *E2. 

 4. Claimant settled the third-party suit against *E2 in the latter part of March 
2010.  The amount of the settlement was $325,000.00 with a “net recovery” of 
$194,818.09.  From this, Employer received 10% of this “net recovery” or $19,481.81 
under the provisions of the Agreement in satisfaction of its “lien.”  After payment of this 
amount to Employer, Claimant retained net proceeds from the third-party claim of 
$175,336.28. 

 5. Claimant underwent a Division Independent Medical Examination (DIME) 
evaluation by Dr. Caroline Gellrick, M.D. on May 31, 2011.  Dr. Gellrick opined that 
Claimant reached Maximum Medical Improvement (MMI) as of September 20, 2010 and 
assigned a 23% whole person impairment.  Administrator, on behalf of Employer, filed a 
Final Admission of Liability (FAL) on June 29, 2011 in accordance with the opinion of 
Dr. Gellrick and admitting for medical benefits after MMI. 

 6. The June 29, 2011 FAL and attached Worksheet stated a position by 
Respondent that Claimant was not entitled to PPD benefits for the 23% whole person 
impairment assigned by Dr. Gellrick by application of §8-42-107.5, C.R.S.  The attached 
Worksheet, which was incorporated into the FAL, stated that Claimant had received 
total indemnity payments of $61,103.94.  The FAL accounted for and took an offset for 
Claimant’s receipt of Social Security Disability benefits (SSDI) from December 1, 2007 
through July 31, 2010.  The FAL reflects that the entirety of the indemnity benefits paid 
were for TTD benefits and no PPD benefits were admitted.  The FAL also claimed an 
overpayment of $1,686.47 or the difference between the $59,417.47 in TTD benefits 
due Claimant after offset for SSDI benefits and the $61,103.94 in indemnity benefits 
actually paid. 

 7. Claimant accounted for the offset against her workers’ compensation 
benefits due to her receipt of SSDI benefits by paying Respondent the sum of 
$28,638.86 to reimburse Respondent for the amount of TTD benefits paid in excess of 
what was owed due to application of the offset.  The $61,103.94 in indemnity benefits 
stated on the June 29, 2011 FAL reflects the indemnity benefits actually paid after credit 
for Claimant’s repayment of the $28,638.86.   

 8. Section 8-42-107.5, C.R.S. limits to $75,000 temporary and PPD benefits 
made to a claimant whose impairment rating does not exceed 25%.  In ascertaining 
whether Respondent’s payments to Claimant have exceeded the statutory cap, the first 
step is to determine the amount of TTD benefits paid after taking the statutory offset for 
SSDI.  TTD benefits after offset, through the date of MMI, totaled $59,417.47.  The next 
step is to determine the amount Claimant would have received for the same period of 
TTD without the SSDI offset.  The Worksheet attached to the FAL reflects that, if 
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Claimant had obtained the full TTD rate for all periods shown on the Benefit History, she 
would have received $89,149.52.  The amount exceeds the statutory limitation in §8-42-
107.5.  Because Claimant repaid $28,638.86, Respondent paid an actual amount of 
$61,103.94 in indemnity benefits as stated on the June 29, 2011 FAL  However, 
because Claimant was only entitled to receive TTD benefits in the amount of 
$59,417.47, Respondent is entitled to recover an overpayment of $1,686.47. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. Section 8-42-107.5, C.R.S. provides: “No claimant whose impairment 
rating is twenty-five percent or less may receive more than seventy-five thousand 
dollars from combined temporary disability payments and permanent partial disability 
payments.”  In construing statutory terms the Court must give words and phrases effect 
according to their plain and ordinary meeting.  Husson v. Meeker, 812 P.2d 731 (Colo. 
App. 1991).  Thus, the term “payments” found in §8-42-107.5, C.R.S. means the actual 
amount paid to a claimant for combined temporary disability and permanent partial 
disability and those payments cannot exceed seventy-five thousand dollars if the 
claimant’s impairment rating is twenty-five percent or less. 
 
 5. The overall purpose of §8-42-107.5, C.R.S. is to prevent “double recovery” 
of SSDI and Workers’ Compensation benefits for the same disability.  U.S. West 
Communications, Inc. v. Industrial Claim Appeals Office, 978 P.2d 154, 156 (Colo. App. 
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1999).  SSDI payments must be accounted for when determining whether a claimant 
has received funds reaching the statutory cap.  Thus, the actual temporary or partial 
disability benefits paid out should include a proportionate amount of SSDI benefits for 
the duration of the payments.  See Flores v. Oregon Steel Mills, Inc., W.C. No. 4-608-
694 (ICAP, Dec. 14, 2009).  In Flores, ICAP recognized that the amount actually paid to 
the claimant would be less than the statutory cap because the aggregate benefits 
include not only the benefits paid directly to the claimant but also the credit for the SSDI 
payments. 
 
 6. As found, §8-42-107.5, C.R.S. limits to $75,000 temporary and PPD 
benefits made to a claimant whose impairment rating does not exceed 25%.  In 
ascertaining whether Respondent’s payments to Claimant have exceeded the statutory 
cap, the first step is to determine the amount of TTD benefits paid after taking the 
statutory offset for SSDI.  TTD benefits after offset, through the date of MMI, totaled 
$59,417.47.  The next step is to determine the amount Claimant would have received 
for the same period of TTD without the SSDI offset.  The Worksheet attached to the 
FAL reflects that, if Claimant had obtained the full TTD rate for all periods shown on the 
Benefit History, she would have received $89,149.52.  The amount exceeds the 
statutory limitation in §8-42-107.5.  Because Claimant repaid $28,638.86, Respondent 
paid an actual amount of $61,103.94 in indemnity benefits as stated on the June 29, 
2011 FAL  However, because Claimant was only entitled to receive TTD benefits in the 
amount of $59,417.47, Respondent is entitled to recover an overpayment of $1,686.47. 
 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

Respondent’s TTD payments in conjunction with Claimant’s SSDI benefits 
exceeded the statutory cap in section 8-42-107.5.  Respondent paid Claimant indemnity 
benefits in the actual amount of $61,103.94.  However, because Claimant was only 
entitled to receive TTD benefits in the amount of $59,417.47, Respondent is entitled to 
recover an overpayment of $1,686.47. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED: October 18, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-823-591-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
she suffered a compensable injury arising out of and in the course of her employment 
with Employer? 

 Whether Respondents have proven by a preponderance of the evidence 
that her claim is barred by the applicable two year statute of limitations set forth at 
Section 8-43-103(2), C.R.S.? 

 If Respondents have proven that the Claimant’s claim is barred by the 
statute of limitations, whether Claimant has proven by a preponderance of the evidence 
that a reasonable excuse exists for the application of the three year statute of limitations 
set forth at Section 8-43-103(2), C.R.S.? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment she received 
was reasonable and necessary to cure and relieve the Claimant from the effects of the 
industrial injury? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that she is entitled to temporary total 
disability benefits for the period of April 24, 2012 and continuing? 

 If Claimant has proven a compensable injury, whether Respondents have 
proven by a preponderance of the evidence that Claimant is subject to a penalty 
pursuant to Section 8-43-102 for Claimant’s failure to timely report her injury? 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a Certified Nursing Assistant 
(“CNA").  Claimant began her employment with Employer in March 2009.  Claimant’s 
job duties included taking care of residents, changing their bedding, brushing the clients’ 
teeth and performing other personal care for the residents. 
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2. Claimant testified that on November 25, 2009 she and her partner were 
working the midnight shift for Employer and were attempting to turn a rather large 
patient and while lifting the patient, Claimant heard a pop in her neck and felt pain in her 
neck.  Claimant testified that she told her co-worker that she was hurting and her co-
worker offered to continue to complete the job while Claimant rested, but Claimant 
denied the request because she felt she needed to continue to help her co-worker.  
Claimant did not report the injury to her employer on the date of the occurrence. 

3. Claimant was seen in the emergency room (“ER”) on November 26, 2009.  
Claimant reported to the ER that she was lifting a patient two days ago when she had a 
sudden onset of pain in her left upper back radiating up to her neck.  Claimant reported 
she tried some heat and Naprosyn without significant relief.  Claimant was diagnosed 
with Musculoskeletal back pain, provided Toradol, Vicodin and Valium and instructed to 
follow up in 5 to 10 days. 

4. Claimant returned to work after the ER visit and continued working for 
Employer.  Claimant did not report her work injury after the ER visit. 

5. Claimant returned to the ER on February 11, 2010 with complaints of pain 
in the left side of her neck, left should and pain and numbness radiating down into her 
left hand that began 2-3 months ago.  Claimant was referred for a magnetic resonance 
image (“MRI”) of her neck. 

6. Claimant received follow up treatment with Dr. St. John on February 25, 
2010.  Claimant reported she developed left-sided neck and shoulder pain 
approximately 3 ½ months ago while trying to move a patient that weighed over 300 
pounds.  Claimant reported her pain had been progressive since that time.  Dr. St. John 
reviewed Claimant’s recent cervical MRI and performed a physical examination.  Dr. St. 
John diagnosed Claimant with left axial neck pain with radiation into the left trapezius, 
shoulder, radial arm, forearm and digits with a C6-C7 bulging disk, left greater than 
right. 

7. Claimant was seed by Dr. Herrington on April 23, 2010.  Dr. Herrington 
noted Claimant usually would be evaluated by Dr. Spence, but he was not in the office.  
Claimant reported complaining of severe neck pain.  Dr. Herrington diagnosed Claimant 
with a herniated cervical disc with radiculopathy and was provided with a prescription for 
Percocet.  Dr. Herrington noted Claimant was on an opiate contract with Dr. Spence 
regarding her use of narcotic medications. 

8. Claimant filed a claim for workers’ compensation on April 23, 2010, 
reporting the injury to her Employer for the first time.  Employer referred to claim to 
Insurer and a Notice of Contest was filed by Insurer on May 5, 2010. 

9. Claimant returned to Dr. St. John on April 29, 2010.  Dr. St. John noted 
Claimant had filed the claim as a workers’ compensation injury and noted Claimant had 
consistently stated that she was injured at work.  Dr. St. John noted Claimant’s 
symptoms were well out of proportion to her radiographic findings and noted Claimant 
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had a negative result with a C6-C7 epidural steroid injection.  Dr. St. John 
recommended an electromyelogram (“EMG”) of Claimant’s upper extremities along with 
another cervical epidural steroid injection.  Dr. St. John provided Claimant with work 
restrictions that limited her lifting to 15-20 pounds. 

10. Claimant returned to Dr. Herrington on May 3, 2010.  Claimant reported to 
Dr. Herrington that her claim was to be covered under workers’ compensation.  Dr. 
Herrington took some time to help Claimant complete the paper work and noted there 
were gaps in the information and he would seek help from the employer to fill in the 
gaps.  Claimant told Dr. Herrington she didn’t report her injury earlier because she was 
afraid that she would be fired. 

11. Claimant returned to Dr. St. John on May 13, 2010.  Dr. St. John released 
Claimant to return to work without restrictions as of May 10, 2010.  Dr. St. John 
recommended conservative care, including physical therapy and oral anti-inflammatory 
medications.  Dr. St. John again recommended an EMG, which was performed on May 
14, 2010 that showed normal findings with possible mild bilateral carpal tunnel 
syndrome. 

12. Claimant was seen in the ER on September 21, 2010 after she had an 
onset of pain in her ribs after horsing around with her son. Claimant again sought 
treatment in the ER for her neck pain on November 13, 2011.  Claimant was seen in the 
ER for neck and left arm pain on March 18, 2012.  Claimant was provided a prescription 
for Vicodin and instructed to follow up with her regular physician. 

13. Dr. Herrington reviewed the ER report and recommended Claimant be 
evaluated by Dr. Miller, a neurosurgeon. 

14. Claimant returned to the ER on April 14, 2012 with more complaint’s of 
neck pain.  The ER physician, Dr. Stahl, noted he had seen Claimant 3-4 weeks ago 
and had provided her with Vicodin.  Claimant reported that she was told to go to the ER 
to “get stronger pain medicine”.  Claimant reported her pain was 7 out of 10.  Dr. Stahl 
provided Claimant with an injection of morphine and Phenergan that provided Claimant 
with relief.  Claimant was discharged with a prescription for Percocet and diazepam and 
instructed to follow up with Dr. Miller as soon as possible. 

15. Claimant eventually underwent cervical surgery on April 23, 2012 
performed by Dr. Miller. 

16. Claimant last worked for Employer on April 14, 2012.  Claimant eventually 
retained counsel and filed an Application for Hearing on or about May 7, 2012.   

17. Claimant testified at hearing that she did not report her injury to Employer 
because she was afraid that she would be terminated if she reported a work related 
injury.  Claimant had two other work injuries that were reported to Employer, including 
an injury on November 8, 2009 and on December 25, 2009 for which Claimant was 
treated in the ER.  Claimant was not fired from her job with Employer after reporting 
these work injuries. 
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18. The ALJ finds and concludes that Claimant failed file a notice claiming 
compensation within 2 years of the date of her injury as required by the Colorado 
Workers’ Compensation Act.  Claimant was put on notice regarding the denial of her 
claim by virtue of the notice of contest filed by Insurer.  Nonetheless, Claimant failed to 
pursue her claim until after she quit working for Employer over two years after her date 
of injury. 

19. Claimant sought treatment in the ER within days of her injury and the ALJ 
finds and concludes that Claimant was aware of the compensable nature of her injury 
when she sought treatment in the ER.  The ALJ finds that as of November 2009, 
Claimant was aware that she was in such significant pain that she needed treatment in 
the ER and was aware that her condition was significant enough to lead the ER 
physicians to prescribe Claimant narcotic medications, including Vicodin and other 
prescription medications including Valium and Toradol. 

20. Claimant’s failure to pursue her claim served to prejudice Respondents in 
this case as their defense of this claim was hampered by the passage of time between 
when Claimant alleged the injury occurred and when the case proceeded to hearing.  
Additionally, Claimant’s care in this case was hampered by Claimant’s failure to inform 
Employer of the alleged injury.  Employer was precluded from referring Claimant for 
medical treatment until six months after the injury based on Claimant’s failure to report 
the injury timely, and her failure to pursue the claim after the notice of contest was filed. 

21. The ALJ notes that Claimant testified at hearing that she did not report the 
claim to her Employer because she was afraid she would be fired.  Claimant’s excuse 
for failing to report the claim is contradicted by the fact that Claimant had two other 
workers’ compensation claims with Employer that were reported and did not result in 
any disciplinary or otherwise adverse employment action being taken against Claimant 
by Employer.  Claimant’s argument that good cause exists for the claim being filed 
within three years of the statute of limitations is therefore denied and dismissed. 

22. Claimant’s testimony that she feared being fired if she reported a workers’ 
compensation claim further bolsters the finding that Claimant was aware of the 
compensable nature of her injury in November 2009 when she sought treatment in the 
ER.  The ALJ finds that Claimant was aware that she had suffered an injury that needed 
to be reported to her Employer.  The ALJ further finds that after Claimant reported the 
injury to her Employer in April 2010, Claimant was made aware of the fact that the claim 
was being denied in May 2010.  The ALJ finds that Claimant should have pursued her 
claim for compensation within two years of the date of her injury and no reasonable 
excuse exists for Claimant to avail herself of the three year statute of limitations. 

CONCLUSIONS OF LAW 

25. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 



 210 

entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, supra. 

26. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

27. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability.  The existence of a preexisting medical 
condition does not preclude the employee from suffering a compensable injury where 
the industrial aggravation is the proximate cause of the disability or need for treatment.  
See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); see also 
Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 1990).  A work related 
injury is compensable if it “aggravates accelerates or combines with “a preexisting 
disease or infirmity to produce disability or need for treatment.  See H & H Warehouse 
v. Vicory, supra. 

28. Section 8-43-103(2), C.R.S. requires that claimant must file a claim for 
compensation within two years after the injury.  The statute of limitations does not 
commence to run until claimant, as a reasonable person, should recognize the nature, 
seriousness and probable compensable character of her injury. City of Boulder v. 
Payne, 162 Colo. 345 (Colo. 1967); City of Colorado Springs v. Industrial Claim Appeals 
Office, 89 P.3d 504 (Colo. App. 2004).   

29. In this case, the ALJ finds and determines that Claimant was aware of the 
compensable character of her injury when she sought treatment in the ER on November 
26, 2009.  Claimant’s testimony at hearing supports this finding as she acknowledged 
that she did not want to report the injury to Employer because she feared Employer 
would take some kind of illegal adverse employment action against her.   

30. Section 8-43-102(2), supra, provides that the two year statute of limitation 
shall not apply if the Claimant demonstrates a reasonable excuse exists for the 
Claimant’s failure to bring the claim, and the Employer’s rights have not been 
prejudiced. 
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31. As found, Claimant’s unfounded concerns regarding Employer firing 
Claimant for bringing a workers’ compensation claim do not represent a reasonable 
excuse to extend the three year statute of limitations.  The ALJ notes that Claimant’s 
concern regarding being terminated would only have existed up to April 2010 (six  
months after the alleged injury) when Claimant reported the injury to Employer.  
Following the report of injury, a Notice of Contest was filed and Claimant’s claim was 
denied. 

32. Even though Claimant’s claim was denied, Claimant still did not pursue 
her workers’ compensation claim for another two years after she reported the injury, and 
two and a half years after her alleged injury occurred.   

33. The ALJ finds and determines that Claimant’s claim for benefits is 
therefore barred by the two year statute of limitations set forth in Section 8-43-103(2). 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 19, 2012 

Keith E. Mottram 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-811-195-02 

STIPULATIONS 

The parties stipulated that the Claimant is entitled to additional temporary partial 
disability (TTD) benefits in the aggregate amount of $13,865.99 to compensate for 
reduced earnings from the Respondent-Employer from March 8, 2010 through August 
17, 2011. 

 The remaining issue involves computation of the average weekly wage (AWW) 
from concurrent employment. Specifically, the parties disagree whether the AWW from 
concurrent employment should include post-injury wage increases pursuant to a union 
collective bargaining agreement. 

ISSUES 

The issues for determination are average weekly wage and temporary disability 
benefits. The parties agreed to submit the case for decision on stipulated facts. 

FINDINGS OF FACT 

1. The Claimant sustained an admitted industrial injury in the course and 
scope of her employment with the Respondent-Employer on December 3, 2009. The 
admitted average weekly wage (AWW) is $854.73. 

2. At the time of the injury, the Claimant had a second job as a stocker at 
[Work Site] for *E2, Inc. (“*E2”). The Claimant was employed by *E2 from April 7, 2008 
to December 4, 2009.  

3. As a consequence of the admitted industrial injury, the Claimant was 
unable to continue with her concurrent employment. She resigned her position at *E2 on  

4. The Claimant’s rate of pay at *E2 on the date of injury was $9.33 + $3.24 
Health & Welfare benefit per hour (total $12.57 per hour). She averaged 21.26 hours 
per week during her last year of employment. 

5. The Claimant’s AWW from concurrent employment on the date of injury is 
$267.24. The combined AWW from the Respondent-Employer and the concurrent 
employment on the date of injury is $1,121.97. 

6. Effective January 1, 2010, the workforce at *E2 became unionized and 
affiliated with the Local ___, AFL-CIO, CLC. 
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7. The union election took place approximately two weeks prior to the 
Claimant’s date of injury. The Claimant participated in the voting process regarding 
whether to unionize the workplace. 

8. All current employees of *E2 at [Work Site] became members of the union 
effective January 1, 2010. The Claimant did not join the union because she was no 
longer working when the union contract went into effect. 

9. The union Collective Bargaining Agreement (“CBA”) provided for several 
annual wage increases commencing January 1, 2010. 

10. If the ALJ finds that any or all of the post-injury wage increases pursuant 
to the CBA should be included in the Claimant’s AWW from concurrent employment, the 
parties stipulate that the following amounts are applicable: 

 

11. The parties agree that from March 8, 2010 through August 17, 2011, the 
Claimant is entitled to temporary partial disability (TPD) benefits in the aggregate 
amount of $13,865.99 to compensate for reduced earnings from the Respondent-
Employer. 

12. The parties stipulated that from December 5, 2009 through August 17, 
2011, the Claimant is entitled to temporary total disability (TTD) benefits to compensate 
for lost earnings from concurrent employment. The specific amount of temporary 
disability benefits attributable to concurrent employment is dependent on the ALJ’s 
resolution of the disputed issue regarding the AWW from concurrent employment. 

13. The Respondent-Insurer is entitled to a $522.11 credit against additional 
temporary disability benefits to recoup a previous overpayment. 

14. The parties stipulated that the PPD award for the DIME’s 4% whole 
person rating must be recalculated based on the combined AWW as ultimately 
determined by the ALJ. The Respondent-Insurer is entitled to a credit for all previously 
paid PPD benefits. 

 

CONCLUSIONS OF LAW 

1. The Claimant argues that the post-injury wage increases should be 
included in the AWW for compensation purposes because they were absolute 
contractual entitlements for all of *E2’s employees, and therefore were “sufficiently 
definite” that it would be manifestly unjust to exclude those wage increases for 

 Effective Date Concurrent AWW  Combined AWW 
 01/01/2010  $307.42  $1,162.15 
 01/01/2011 $345.69 $1,200.42 
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compensation purposes. 

2. Under Campbell v. IBM Corp., 867 P.2d 77 (Colo. App. 1993), injured 
workers are entitled to have their AWW increased to reflect post-injury pay increases. In 
Campbell, the Claimant had three distinct periods of TTD. Campbell held that 

the entire objective of wage calculation is to arrive at a fair approximation 
of the claimant’s wage loss and diminished earning capacity. Although 
average weekly wage generally is determined from the employee’s wage 
the time of the injury, if for any reason this general method will not render 
a fair computation of wages, the administrative tribunal has long been 
vested with discretionary authority to use an alternative method in 
determining a fair wage. Section 8-42-102(3), C.R.S. . . . Although the 
authority under § 8-42-102(3) is discretionary, we believe it would be 
manifestly unjust to base claimant’s disability benefits  . . . on her 
substantially lower earnings [at the time of the injury]. Id. at 82. 

3. The ICAO has made clear that the rule in Campbell is not limited to cases 
involving a significant length of time since the date of injury. Rather, the ICAO has 
repeatedly held that when a claimant has received a wage increase, or can establish 
with reasonable certainty that she would have received a pay increase on a particular 
date, the claimant is entitled as a matter of law to have that pay increase included in the 
AWW for compensation purposes. The dispositive question, under ICAO precedent, is 
whether the post-injury wage increase was “sufficiently definite” rather than merely 
speculative.  

4. In Ebersbach v. UFCW Local No. 7, W.C. No. 4-240-475 (ICAO, 
5/7/1997), the ICAO reversed the ALJ and held that the claimant was entitled as a 
matter of law to have her AWW adjusted to account for post-injury wage increases she 
was eligible to receive under a union contract. The ICAO held that 

the facts in this case cannot be meaningfully distinguished from those in 
Campbell. Here, at the time of the injury, the claimant had a contractual 
right to an increase in her hourly earnings as of May 7, 1995. This right 
was not contingent on performance evaluations or other subjective factors. 
Thus, the undisputed evidence establishes that the claimant would have 
been earning an additional twenty-five cents per hour subsequent to that 
date but for the intervention of the industrial injury. The claimant’s right to 
receive the increase was sufficiently definite that it would be manifestly 
unjust to deprive her of the benefit of the increase when calculating her 
average weekly wage.  

5. Subsequently, in Romero v. Cub Foods, W.C. No. 4-218-823 (ICAO, 
9/28/2000), the ICAO reversed an ALJ order which declined to increase the claimant’s 
AWW based on post-injury wage increases. The claimant had received several pay 
raises after the date of injury based on the union contract. The ICAO held that 
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[C]ontrary to the ALJ’s determination we find no significant legal distinction 
between the facts of this claim and the facts in Campbell and Ebersbach. 
Campbell involved a claimant who suffered three periods of temporary 
disability. The claimant’s AWW was greater at the time of the subsequent 
period of disability. . . . [T]he court held that to compensate fairly for the 
claimant’s actual loss of income, the claimant’s AWW should be 
determined based on the claimant’s earnings at the time of each period of 
disability.  

.   .   . 

[T]he purpose of the ALJ’s determination of AWW (and resulting 
temporary disability rate) is to compensate the claimant for the actual loss 
of wages . . . [and] the claimant is not compensated for his actual loss of 
wages if the 1999 award of temporary disability benefits is based on his 
1994 AWW. 

.   .   . 

Here, it is undisputed that the claimant’s rate of pay increased more than 
$3 per hour between his original period of temporary disability and the 
1999 temporary disability. Under these circumstances, Campbell compels 
the conclusion that the payment of temporary disability benefits based on 
the claimant’s lower wage at the time of the injury would significantly 
understate his actual loss of wages in 1999. 

6. Similarly, Marr v. Current Inc., W.C. No. 4-407-504, 2000 WL 1563210 
(ICAO, 9/20/2000), the ALJ recomputed the claimant’s average weekly wage to include 
a pay raise the claimant received approximately one month after the injury. The ICAO 
affirmed based on the rule in Campbell. The ICAO noted that the dispositive factor is 
whether the pay raise was “sufficiently definite” to be included in the AWW. The ICAO 
held that 

this claimant’s raise is inherently definite. It is undisputed the claimant 
received and 80 cent per hour wage increase . . . and all subsequent 
wages were paid at the [higher] rate. Under these circumstances, this 
claim is factually indistinguishable from the circumstances in Campbell. 

7. In this case, it is undisputed that but for the industrial injury the Claimant 
would have been earning the higher wages based on the union contract for all periods 
of time to which she is entitled to temporary disability benefits. The Claimant’s 
resignation from Logistic was “as a consequence” of her admitted injury. Therefore, we 
must include the post-injury wage increases to accurately value her “actual wage loss” 
as a result of the injury. 

8. The ALJ concludes that the Claimant’s wage increases were sufficiently 
definite to be included in her AWW. 
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ORDER 

 It is therefore ordered that: 

1. Pursuant to the stipulation of the parties, the Respondent-Insurer shall pay 
the Claimant temporary partial disability (TPD) benefits in the aggregate amount of 
$13,865.99 to compensate for reduced earnings from the Respondent-Employer from 
March 8, 2010 through August 17, 2011. 

2. The Respondent-Insurer shall pay the Claimant temporary total disability 
benefits attributable to the concurrent employment at Logistic based on an AWW of 
$267.24 effective December 5, 2009, increasing to $307.42 effective January 1, 2010 
and increasing to $345.69 effective January 1, 2011. 

3. The Respondent-Insurer shall pay the Claimant permanent partial 
disability benefits based on a combined AWW in the amount of $1,200.42 in effect on 
the date of MMI. 

4. The insurer shall pay interest to the Claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: October 23, 2012  
Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-890-065-01 

ISSUES 
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 The issue determined herein is compensability.  The parties stipulated to medical 
benefits. 

FINDINGS OF FACT 

1. For 11 years, the employer has owned and operated a motel in _, 
Colorado with 28 rooms. 

2. On May 12, 2012, the employer hired “*R” as a housekeeper at the motel.  
She was paid by the room and cleaned daily from about 9:00 or 9:30 a.m. until 
completion at or before 3:00 p.m.  *R primarily cleaned the downstairs rooms.  Either 
other housekeepers or *S or *T would clean the upstairs rooms. 

3. On May 19 and 20, 2012, claimant worked for two days for the employer 
as a housekeeper.  She was paid $4.00 per room.  Claimant’s performance was 
substandard because she was too slow.  She admitted that it took her about 45 minutes 
to clean one room.  According to *S, claimant took one hour to clean one room.  
Claimant and the employer agree that claimant quit after two days because she was too 
slow.  On May 22, 2012, the employer paid claimant $60 for her work. 

4. Claimant then applied for a job at *E2 and was hired.  Claimant was to 
start work in training at 2:00 p.m. on June 4, 2012. 

5. At the end of May or beginning of June 2012, “*U” and the employer 
agreed that *U would work as a housekeeper at the motel in exchange for two rooms for 
herself and her three sons.  *U cleaned the upstairs rooms.  Her two oldest sons also 
helped out around the motel or around other real property owned by *T and *S.  *U 
usually finished cleaning the upstairs rooms about 1:00 or 2:00 p.m. daily.  The 
employer kept no business records of the agreement with *U. 

6. *U and claimant had been acquaintances since they met at a liquor store 
where *U had been employed.  *U told claimant about her arrangement with the 
employer.  Claimant, who needed a place to live, then came to the motel.  After that 
point, the two parties diverge on the events. 

7. Claimant alleges that on the night of Sunday, June 3, 2012, she visited *U 
and asked for a room.  She alleges that she offered to pay for part of the room at that 
time and then pay the balance of the room charges when she got her first paycheck 
from *E2.  She alleges that *S wanted claimant to work as a housekeeper in exchange 
for the room and claimant agreed even though she had to start work the next day at 
*E2.  Claimant also testified that she told *T and *S about a possible second part-time 
job that she might get with a hospital. 

8. *T and *S disagree that any such contract of hire was made on or after 
June 3, 2012.  They allege that claimant appeared at the motel on the night of June 7, 
2012, to visit *U.  They allege that *T told claimant that she could not stay with *U in her 
room because there were already two people in that room.  They allege that claimant 
then requested a room and agreed to pay $50 per night after she got her first paycheck 
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from *E2.  They agreed to this arrangement for claimant to stay in the motel as a guest.  
*T and *S testified that they did not ask claimant to clean rooms because they did not 
need another housekeeper when they already had *R and *U and the motel was not yet 
busy with summer business.  *T also testified that clamant said that she had the *E2 job 
and a possible job at the hospital, so she did not want a job with the employer. 

9. *U testified that claimant actually stayed with her for one night by sleeping 
on the floor and that *T then told claimant that she could not stay in *U’s room.  *U and 
her son, “*V,” do not know what arrangement claimant made with *T and *S.  *U testified 
that claimant helped her clean the upstairs rooms for several days.  *V agreed that 
claimant helped “a little bit” with *U’s housekeeping duties upstairs. 

10. *R disputed that claimant ever did any housekeeping work after the two 
days of work in May 2012.  She admitted that she tried to stay as far away from *U and 
claimant as she could. 

11. On June 8, 2012, claimant descended the stairs from the upstairs to the 
main lobby.  As she stepped onto the main lobby floor, her right leg slipped out in front 
and caused her left leg to twist and bend under her.  *V testified that he had just 
mopped the lobby floor.  *T disputes that the lobby floor was wet.  *S was in Denver and 
not on the premises on June 8, 2012. 

12. Claimant and *U allege that claimant was descending the stairs to get 
more towels and sheets for the upstairs rooms.  *V does not know what claimant was 
doing upstairs before descending the stairs.  *T came out of his apartment about noon 
on June 8 and saw claimant sitting in a chair with ice on her knee.  *T later testified that 
he gave claimant a chair to sit in. 

13. At approximately 4:00 p.m., *T drove claimant to a medical clinic to have 
the left knee examined and treated, but the clinic was closed.  Claimant alleges that she 
then requested that *T take her to an emergency room, but *T just took her back to the 
motel and said that she could have a free room and he “would pay for everything.”  She 
alleges that *T gave another guest at the motel his credit card and the guest took 
claimant to a store to buy over-the-counter medications and knee braces.  *T alleges 
that he asked claimant if she wanted to go to the ER, but claimant said that she just 
wanted a room.  *T said that he quoted $50 and claimant agreed to the room charge.  
*T denies giving his credit card to a guest and insists that claimant persuaded the guest 
to buy the over-the-counter supplies for claimant.   

14. Claimant apparently stayed at the motel as a guest through about June 
10, 2012.  On an unknown date, claimant began to stay in a room with another guest 
who had a spare bed.  *T admitted that this was acceptable to him as long as the guest 
agreed to claimant staying in the room. 

15. On Sunday, June 10, 2012, *U drove claimant to Heart of the Rockies 
Regional Medical Center.  Claimant reported a history of a work injury with left knee 
pain after falling on a wet floor two days earlier.  She reported that her right leg slipped 
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and she landed on her left leg flexed behind her.  The Physician’s Assistant, whose 
signature is illegible, noted left knee swelling and diagnosed a knee strain.  The P.A. 
prescribed Vicodin and referred claimant to an orthopedist, Dr. Hunter. 

16. On June 11, 2012, Dr. Hunter’s Physician Assistant Dimino examined 
claimant, who reported a history of a fall at work three days earlier when she slipped on 
a wet floor and twisted and flexed her left knee.  P.A. Dimino diagnosed a possible 
medial collateral ligament tear and referred her for physical therapy. 

17. *T alleges that on June 11, 2012, he saw claimant and her partner in a 
store and claimant assured him that the knee was fine. 

18. On June 13, 2012, claimant filed her workers’ claim for compensation, 
alleging that she was hired on June 3 and suffered the injury on June 8.  She hand 
delivered the claim along with a letter to the employer.  Both *T and *S were surprised 
to learn that claimant was alleging that she suffered an injury arising out of any 
employment. 

19. On June 18, 2012, P.A. Dimino reexamined claimant, who had minimal 
edema in the left knee.  P.A. Dimino referred claimant for a magnetic resonance image 
(“MRI”) and prescribed more Vicodin. 

20. On July 20, 2012, claimant underwent the left knee MRI, which showed a 
slight tear to the inferior surface of the medial meniscus. 

21. On July 27, 2012, Dr. Hunter examined claimant and questioned the 
diagnosis of a medial meniscus tear.  He recommended that she continue her 
rehabilitation program and wait another six weeks to see if the symptoms resolved. 

22. Claimant has failed to prove by a preponderance of the evidence that she 
suffered an accidental injury to her left leg arising out of and in the course of 
employment with the employer.  The record evidence contains a re*Table “he said, she 
said” conflict about the sequence of events.  The one fact that does not appear disputed 
is that claimant did slip and injure her left knee.  The crucial fact is whether the injury 
arose out of employment or due to her presence as a guest on the premises. 

23. Both parties have noted the problems with the credibility of the other 
witnesses.  Claimant’s seemingly unlikely scenario of a contract of hire is a bit more 
plausible in light of the employer’s contract with *U.  The employer kept no business 
records of these types of agreements.  The testimony of *T, the only witness not to 
appear by telephone, had some minor inconsistencies about claimant sitting in a chair 
and about claimant saying that she did not want a job with the employer even though *T 
and *S say that the topic of claimant returning to work for the employer in June never 
even came up.  *T’s testimony about seeing claimant in a store on approximately June 
11 and claimant assuring him that the knee was fine makes no sense in light of the 
medical treatment on both June 10 and 11.  *U, purportedly a disinterested witness, 
supported the contention that claimant helped clean rooms on June 8, 2012, although 
she did not know anything about claimant’s alleged agreement with the employer.  
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Claimant did report a consistent history of the accident and of the allegation that it was 
at work.  It is difficult to infer why claimant would fabricate an employment contract if 
nobody disputed that claimant got hurt as a guest on the premises. 

24. On the other hand, it is highly implausible that the employer would even 
want to re-hire claimant as a housekeeper after her poor performance as a 
housekeeper in May 2012.  It strains credulity that claimant would offer to pay money for 
a room rental, but the employer would refuse the money and want claimant to work off 
the room charge as a housekeeper.  The employer did not need another housekeeper 
in early June 2012.  Claimant knew that she was starting the *E2 job on June 4 and had 
to appear at 2:00 p.m., and she so informed *T and *S of her new job.  It is unlikely that 
*T and *S would want claimant to work as a housekeeper in light of the time conflict with 
her new job and it is unlikely that claimant would accept such an offer.  Furthermore, *V 
confirmed that claimant really did only a “little” actual cleaning.  It is more likely that 
claimant merely helped out her acquaintance, *U, until claimant had to leave for her *E2 
job.  That activity was not pursuant to a contract of hire with the employer.  The 
employer has little motive to fabricate testimony because the employer was insured for 
workers’ compensation liability.  Finally, it is not at all credible that *T gave his credit 
card to another guest so that the guest could buy medical supplies for claimant.  
Claimant, who was able to persuade a guest to let her stay in that guest’s room, 
probably persuaded the guest to purchase the supplies for claimant.  *U’s testimony 
conflicted with claimant’s testimony about whether claimant actually stayed one night on 
the floor of *U’s room, even though that conflict is not material in and of itself.  
Considering all of the record evidence, the trier-of-fact finds that claimant has failed to 
carry her burden of proof that she probably suffered an injury arising out of and in the 
course of employment with the employer on June 8, 2012. 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  In determining credibility, the ALJ should consider the witness’ manner and 
demeanor on the stand, means of knowledge, strength of memory, opportunity for 
observation, consistency or inconsistency of testimony and actions, reasonableness or 
unreasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  Colorado Jury Instructions, Civil, 3:16.  As found, claimant has failed to carry her 
burden of proof that she probably was suffered an injury arising out of and in the course 
of employment with the employer. 
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ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 23, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-877-385-01 

ISSUES 

The following issues were raised for consideration at hearing: 
 
A. Whether Claimant suffered an injury in the course and scope of his 

employment for Employer; 
 
B. Whether Claimant is entitled to an order awarding authorized, reasonable 

and necessary medical benefits to cure and relieve Claimant of the effects of the work 
injury; and  

 
C. Whether Claimant is entitled to an order awarding temporary total 

disability benefits (TTD). 
 

STIPULATION OF FACT 
 
The parties stipulate and agree that, if the claim is found compensable, 

Claimant’s average weekly wage (AWW) is $1205.00 per week. 
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FINDINGS OF FACT 

Having considered the evidence presented at hearing, the following Findings of 
Fact are entered: 

 
1. Claimant has been employed with Employer for ten years performing 

physical work consisting of moving drums of oils and other automotive and industrial 
liquid. 

 
2. Claimant has filed a prior Workers’ Compensation claim with Employer 

regarding his back. He had an MRI on October 14, 2005, which showed a central disc 
protrusion at L4-L5, right greater than left, and a disc protrusion at L5-S1, right greater 
than left, with impingement of the right S1 nerve root.  
 

3. Claimant has not suffered any motor vehicle accidents. 
 
4. According to the Employer’s First Report of Injury, Claimant became 

sore after moving some oil drums on Monday, January 23, 2012. The pain from this 
incident became worse through the day, and on Tuesday, January 24, 2012, Claimant’s 
pain had progressed to the point that Claimant could not move. 
 

5. Claimant testified that when he got home after work, on January 23, 2012, 
he applied biofreeze and ice to his back and lay on the floor in hopes of easing his pain, 
as he had in the past.  On Tuesday morning, his back felt worse rather than better and 
he found it hard to get into the company truck he had driven home. He then reported his 
symptoms by phone to ___, his direct supervisor, and advised his supervisor that in light 
of his back pain and snowy weather, he would take the day off to rest his back. 
 

6. On Wednesday, January 24, 2012, Claimant’s back pain was so severe 
that he was unable to get up from bed and walk.  Claimant called *W, the Employer’s 
controller and the employee with authority for Employer’s workers’ compensation 
claims.  Claimant asked if he could be picked up and transported to a doctor, as he was 
losing sensation in his legs.  
 

7. Mr. *W called the Insurer, then called Claimant and asked if he could get 
himself to Concentra.  Claimant responded that he could not, and Mr. *W told him to “do 
what you need to do.”   
 

8. Claimant received transportation by ambulance to The Medical Center of 
Aurora and identified the Insurer as the responsible party. 
 

 9. Claimant was observed to be in “acute distress” with “labored respirations” 
and his “extremities [did] not exhibit normal ROM.”  The clinical impression was “acute 
lumbar strain and herniated disk.”   Claimant was provided significant pain medication, 
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including valium and morphine by IV, but he was still unable to get out of bed, and two 
attempts to discharge him were unsuccessful. 
 

 10. An MRI was performed and showed disc protrusions at L4-L5 and L5-S1 
with spinal cord abnormality present.  The L5-S1 disk actually had an extrusion, and 
both discs abutted adjacent nerve roots on the right.  
 

11.  On January 25, 2012, Claimant consulted with Adam Smith, M.D., who is 
a neurosurgeon specializing in spine surgery. His medical report is dated January 25, 
2012, and his July 24, 2012, post hearing deposition was made part of the record.  He 
reported “positive straight leg raise test bilaterally.”   Dr. Smith opined that Claimant’s 
MRI demonstrated a focal herniation at L4-L5, moderate to severe bilateral foraminal 
stenosis and compression of the bilateral L5 nerve roots, right worse than left. He also 
observed the extruded fragment and herniation at L5-S1. Dr. Smith concluded that 
“foraminal stenosis at L4-5 is significant possibly requiring fusion” and “due to the fact 
the he has disk herniation below the level of indicated fusion, I would recommend fusing 
this level as well.”   
 

12. Claimant and Dr. Smith discussed alternatives to fusion surgery ranging 
from conservative care to laminectomies and decompression of the disks, but Claimant 
wanted the best course for return to work and did not want to potentially undergo two 
surgeries. Claimant had undergone conservative care.  He chose to proceed with the 
fusion surgery. 
 

13. Claimant reports feeling pretty well subsequent to his fusion, and in a 
Functional Capacity Evaluation (FCE) showed himself capable of heavy work. 
(Claimant’s Exhibit 2, p.11, para. 13)  Claimant was not returned to work by Employer. 
 

14. After his FCE, Claimant was evaluated by Michael Tracy, D.O. at 
Respondents’ request.  Claimant was placed at maximum medical improvement (MMI) 
on June 4, 2012. In Dr. Tracy’s June 4, 2012, impairment rating report, he opined that 
he “was very impressed by [Claimant’s] motivation and willingness to return to work 
after his injury” (Respondents’ Exhibit A, p.5.) Dr. Tracy is Level II accredited and 
performed an evaluation for impairment pursuant to the American Medical Association 
Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA 
Guides).  Based on the AMA Guides, Claimant was assessed to have a 24% whole 
person impairment rating. Upon provision of Claimant’s prior rating under a claim with 
Employer, Dr. Tracy later apportioned 12% of the impairment to pre-existing conditions.  
Dr. Tracy.   

 
15. Claimant was disabled from his usual employment from January 24, 2012, 

through June 4, 2012.   
 
16. Dr. Smith testified in deposition that the intent of Claimant’s fusion was to 

relieve pain, increase function and to stabilize his neurologic deficit. (Smith deposition, 
page 30, lines 6-9.) 
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17. Dr. Smith testified that if Claimant had not undergone the fusion surgery, 

“he would miss more work. He would continue to miss work with pain. He would 
continue to be in and out of the hospital.” (Smith deposition, page.31, lines 7 – 11.)  
However, now Claimant is expected to make a complete recovery and he can perform 
work in the heavy category. 

 
 18. Dr. Smith analyzed Claimant’s situation before agreeing to proceed with 

the fusion surgery, as opposed to a simple decompression or discectomy. (Depo. P.16, 
lines 9 – 20.) 

 
19. Dr. Smith was concerned with Claimant’s return to work.  Dr. Smith noted 

that Claimant had a course of conservative treatment.  And, Claimant had sensory 
deficits, a red flag indicator of neural compression indicating the need for surgery.   

 
20. Claimant’s history of back problems while working for Employer dates to 

November 19, 2004, including flares which prevented Claimant from working. In 2005, 
he underwent physical therapy and facet injections for his observed disc protrusions 
and facetogenic pain generation. (Exh. D) 

 
21. Dr. Smith credibly opined that a simple discectomy would not take care of 

pain from a facet syndrome.   The American Medical Association Guides to the 
Evaluation of Permanent Impairment, Third Edition (Revised) (AMA Guides) include 
facet syndrome as an indication for spinal fusion.  

 
22. Claimant satisfied pre-operative surgical indications under the AMA 

Guides including no history of smoking, disc pathology at two levels, a history of 
medicine and therapy interventions, defined pain generators and no confounding 
psychosocial issues.  Dr. Smith also credibly opined that Claimant’s work history is a 
predictive factor for surgical intervention.  

 
23. Claimant established by a preponderance of the evidence that he suffered 

a work related injury on January 23, 2012, in the course and scope of his employment 
for employer while lifting oil drums.   Claimant established that he was disabled from his 
usual employment from January 24, 2012, through June 4, 2012.  Claimant also 
established by a preponderance of the evidence that the right is selection of medical 
provider passed to him when on January 24, 2012, he made his manager aware of his 
need for medical treatment and his manager advised him to “do what he needed to do.” 

 
24. Claimant established that the emergency medical treatment that Claimant 

received at the Medical Center of Aurora and the medical treatment Claimant received 
from Dr. Adam Smith and his referrals was authorized, related to the work injury, 
reasonable and necessary.  The evidence also established that he received authorized 
reasonably necessary medical treatment when Claimant was administered narcotic pain 
medication to treat his back pain, and suffered an acute onset of severe hemorrhoidal 
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disease that required surgical repair.  This surgery is also found to be related to the 
work injury. 
 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are entered. 

6. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   

 
7. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

8. To sustain a finding in a claimant’s favor, the claimant must do more than 
put the mind of the trier of fact in a state of equilibrium. If the evidence presented 
weighs evenly on both sides, the finder of fact must resolve the question against the 
party having the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See 
also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
 

9. Claimant established by a preponderance of the evidence that he suffered 
a work related low back injury in the course and scope of his employment on January 
23, 2012, lifting oil drums.   

 
10. Respondents are not liable for medical treatment unless it is rendered for 

an injury "proximately caused by an injury or occupational disease arising out of and in 
the course of the employee's employment." Section 8-41-301(1)(c), C.R.S. Similarly, the 
statute provides respondents are liable for reasonable and necessary medical treatment 
to cure or relieve the employee "from the effects of the injury." Section 8-42-101(1)(a), 
C.R.S.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 

 
11. The respondents are only liable for authorized or emergency medical 

treatment. See section 8-42-101(1), C.R.S. (2002); Pickett v. Colorado State Hospital, 32 
Colo. App. 282, 513 P.2d 228 (1973). Under section 8-43-404(5), C.R.S. (2012), in order 
to assert the statutory right to designate a provider in the first instance, the employer 
has an obligation to name the treating physician forthwith upon receiving notice of the 
compensable injury. See Rogers v. Industrial Claim Appeals Office, 746 P.2d 545 (Colo. 
App. 1987). The employer's failure to designate the authorized treating physicians by 
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providing a list of proposed medical providers results in the right of selection passing to 
the claimant Section 8-43-404(5)(a)(I)(A). The employer's duty is triggered once the 
employer or insurer has some knowledge of facts that would lead a reasonably 
conscientious manager to believe the case may involve a claim for compensation. 
Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Jones v. 
Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984). 

 
12. The question of whether the claimant has proved the need for treatment 

was caused by the industrial injury is generally one of fact for determination by the ALJ. 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  Moreover, it is the prerogative 
of the ALJ to credit one medical opinion to the exclusion of a contrary medical opinion. 
Dow Chemical Co. v. Industrial Claim Appeals Office, 843 P.2d 122 (Colo. App. 1992).   
 

13. In this case, the right of selection passed to Claimant when he was not 
directed to an authorized medical provider for Respondents on January 24, 2012.  
Claimant established by a preponderance of the evidence that his need for medical 
treatment was related to the work injury of January 23, 2012.  Claimant’s treatment at 
the Medical Center of Aurora, treatment from Dr. Adam Smith and his referrals, and 
treatment of Claimant’s severe hemorrhoidal disease is found to be reasonable, 
necessary, related, and authorized and thus is Respondents’ liability. 

14. As found, commencing January 24, 2012, Claimant was unable to return 
to the usual job due to the effects of the work injury.  Consequently, Claimant is 
“disabled” within the meaning of section 8-42-105, C.R.S. and is entitled to TTD 
benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler 
Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 1999).   
 

15. Accordingly, Respondents shall be liable for TTD from January 24, 2012 
through June 4, 2012, when Claimant was placed at MMI.  

 

ORDER 

 It is therefore ordered that: 

1. Respondents shall be liable for authorized, reasonably necessary, and 
related medical benefits to cure and relieve Claimant of the effects of the January 23, 
2012, industrial injury.  Specifically, Respondents shall be liable for the spinal fusion 
surgery and the treatment of the severe hemorrhoidal disease. 

 
  2. Respondents shall be liable for TTD from January 24, 2012, through June 
4, 2012, based on Claimant’s stipulated AWW. 

 3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

 4. All matters not determined herein are reserved for future determination. 
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 If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 23, 2012 

Margot W. Jones 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-836-178 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of Jonathan H. 
Woodcock, M.D. that Claimant sustained a 14% whole person impairment as a result of 
his September 10, 2010 industrial injuries. 

FINDINGS OF FACT 

 1. Claimant worked as a teacher for Employer.  On September 10, 2010 
Claimant suffered admitted industrial injuries during the course and scope of his 
employment when he was assaulted.  A student placed Claimant in a chokehold.  
Claimant suffered injuries to his neck and throat. 

 2. Claimant initially received medical treatment from Authorized Treating 
Physician (ATP) Annu Ramaswamy, M.D.  Claimant’s symptoms included headaches, 
neck pain, upper extremity problems and hoarseness.  Dr. Ramaswamy diagnosed 
Claimant with a cervical strain, an olecranon bursitis in the right elbow and a left thyroid 
cartilage fracture. 

 3. Dr. Ramaswamy referred Claimant to otolaryngologist Alan F. Lipkin, M.D.  
On September 17, 2010 Claimant visited Dr. Lipkin for an examination.  Dr. Lipkin 
performed a laryngoscopy to evaluate Claimant’s vocal cords.  The procedure revealed 
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“soft tissue swelling with no obvious mucosal tears” and an open airway.  Claimant also 
had a deviated nasal septum that predated his industrial injury.  Dr. Lipkin diagnosed 
Claimant with hoarseness, a deviated nasal septum and a sore throat.  He 
recommended that Claimant rest his voice and stay well-hydrated.  Dr. Lipkin noted that 
Claimant’s larynx would improve with conservative management. 

 4. Because of problems with hoarseness Claimant did not return to 
classroom teaching until May of 2011.  Claimant explained that he has to speak for long 
periods of time.  Because of his throat problems he uses an amplification system while 
teaching. 

 5. Claimant also works as a basketball referee.  Claimant stated that, 
because of his throat injury, he can no longer speak to a player across the floor in a 
loud voice.  Instead, he must approach the player and speak to him at a normal voice 
level.  Claimant continues to work as a basketball official for approximately four to six 
hours each week during the season. 

 6. Claimant continued to periodically visit Dr. Lipkin during 2011.  On August 
16, 2011 Dr. Lipkin re*Ted that Claimant’s voice was ‘essentially normal.”  Claimant was 
cleared for normal activities without restrictions. 

 7. On September 13, 2011 Dr. Ramaswamy concluded that Claimant had 
reached Maximum Medical Inprovement (MMI).  He provided a cervical impairment 
rating based on Claimant’s ongoing complaints of neck pain.  Dr. Ramaswamy assigned 
Claimant a 6% whole person impairment rating for cervical range of motion deficits and 
a 4% whole person impairment rating for his cervical spine pursuant to Table 53.  
Combining the ratings yields a 10% whole person impairment. 

 8. Dr. Ramaswamy did not assign any impairment rating for Claimant’s 
hoarseness.  He re*Ted that Claimant’s hoarseness “has improved significantly and on 
the recent laryngoscopy there [was] no evidence of laryngeal edema or injury.”  
Claimant’s vocal cords were normal. 

 9. On April 11, 2012 Claimant underwent a DIME with Jonathan Woodcock, 
M.D.  Dr. Woodcock agreed with Dr. Ramaswamy that Claimant was entitled to a 10% 
whole person impairment for his spinal condition and range of motion deficits. 

10. In assigning a rating for the speech problems, Dr. Woodcock used the 
AMA Guides for the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA 
Guides) as required by the Colorado Workers Compensation Act.  Specifically, Dr. 
Woodcock referred to and included in his report, Table 6 in the Chapter on Ear, Nose, 
Throat and Related Structures. 

11. Table 6 refers to audibility and under “Class 1” provides that a rating of 0% 
to 10% can be given when an injured worker “[c]an produce speech of intensity 
sufficient for most of the needs of everyday speech communication, although this 
sometimes may require effort and occasionally may be beyond the patient’s capacity.”  
Dr. Woodcock stated that Claimant “has a limited ability to project in the classroom and 
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requires an amplification system that he did not need before.  He also finds increased 
problems with hoarseness after speaking a lot or yelling.”  Dr. Woodcock thus assigned 
Claimant a 4% whole person rating for his speech problems as a result of the industrial 
incident. 

12. Respondents challenged Dr. Woodcock’s DIME opinion through an 
application for hearing.  Respondents supported their position through the August 10, 
2012 deposition of ATP Dr. Ramaswamy.  Dr. Ramaswamy reaffirmed the 10% whole 
person cervical spine rating that he had previously given and was consistent with Dr. 
Woodcock’s rating.  However, he disagreed that Claimant had suffered any impairment 
for his throat problems or hoarseness. 

13. Dr. Ramaswamy explained that the “natural physiology” of Claimant’s 
hoarseness was complete resolution.  He noted that, based on Dr. Lipkin’s reports, 
there has been a complete resolution of the signs found on the initial laryngoscopy 
studies.  Claimant’s fracture of the thyroid cartilage has healed and would now not 
contribute to hoarseness. 

14. In the Level II accreditation courses Dr. Ramaswamy was instructed to 
use the AMA Guides to measure impairment only when there was objective evidence of 
residual pathology.  However, because Claimant did not exhibit any objective pathology 
Dr. Ramaswamy did not apply the analysis in the AMA Guides.  Based upon Dr. 
Ramaswamy’s direct observations of Claimant’s speech, Claimant demonstrated no 
impairment in audibility, intelligibility or functional efficiency. 

15. Dr. Ramaswamy thus determined that Dr. Woodcock was wrong in his 
assessment of Claimant’s speech impairment.  He re*Ted that in Chapter 9.3 of the 
AMA Guides, the rating physician is instructed to rely upon one of two types of evidence 
in assessing impairment.  The doctor must either directly observe the impairment or rely 
upon reports supplied by observers.  Dr. Woodcock’s report does not reflect his reliance 
on either type of information.  Instead, the report reflects that Dr. Woodcock relied upon 
Claimant’s history about problems he has experienced.  Dr. Woodcock did not actually 
observe those problems during his evaluation.  Instead, he based Claimant’s vocal 
impairment on Claimant’s need for an amplification system while teaching. 

16. Ronald J. Swarsen, M.D. performed an independent medical examination 
of Claimant.  He issued a report dated July 19, 2012.    Dr. Swarsen testified that, based 
on his range of motion measurements taken long after Claimant reached MMI, Claimant 
had an 8% whole person cervical rating.  However, in his report he stated that he would 
choose a 10% whole person cervical rating as appropriate.  Dr. Swarsen specifically 
noted that the 10% impairment ratings given by Dr. Ramaswamy and Dr. Woodcock 
“appear to be appropriately evaluated from the point of view of calculations and use of 
the Guides.” 

17. Dr. Swarsen agreed with Dr. Woodcock that Claimant’s speech problems 
warranted a 4% whole person rating.  He disagreed with Dr. Ramaswamy’s 
determination not to provide a rating for Claimant’s speech issues because the medical 
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records were replete with ongoing comments about voice problems.  Moreover, relying 
on Chapter 9, Table 6, p. 182 of the AMA Guides, Dr. Swarsen noted that Claimant fell 
into class 1 and warranted a 7% rating for audibility.  Claimant also fell into class 1 for 
intelligibility but did not warrant an impairment rating.  Finally, Claimant fell into class 1 
for functional ability.  Dr. Swarsen determined that Claimant warranted a 10% rating for 
functional efficiency because of his need to amplify his voice during a typical school day 
to avoid hoarseness and voice fatigue.  Dr. Swarsen re*Ted that the 10% rating 
converted to a 4% whole person speech rating impairment.  Combining the 10% whole 
person cervical rating with the 4% whole person speech rating yields a total 14% whole 
person impairment. 

18. Respondents have failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Woodcock that Claimant suffered a 14% whole 
person impairment rating. Dr. Woodcock assigned Claimant a 10% whole person 
impairment for his spinal condition and range of motion deficits.  He also assigned 
Claimant a 4% whole person rating for his speech problems as a result of the industrial 
injuries.  Claimant thus suffered a combined 14% whole person impairment.  Dr. 
Ramaswamy agreed with the 10% whole person cervical spine rating that Dr. 
Woodcock had assigned.  Furthermore, Dr. Swarsen specifically noted in his report that 
the 10% impairment ratings given by Dr. Ramaswamy and Dr. Woodcock “appear to be 
appropriately evaluated from the point of view of calculations and use of the Guides.”  
Accordingly, Claimant suffered a 10% whole person impairment for his cervical spine 
condition.     

  19. However, Dr. Ramaswamy concluded that Dr. Woodcock was incorrect in 
assigning Claimant a 4% whole person impairment rating for his throat condition.  Dr. 
Woodcock explained that Table 6 of the AMA Guides refers to audibility and under 
“Class 1” provides that a rating of 0% to 10% can be given when an injured worker 
“[c]an produce speech of intensity sufficient for most of the needs of everyday speech 
communication, although this sometimes may require effort and occasionally may be 
beyond the patient’s capacity.”  Dr. Woodcock stated that Claimant warranted a 4% 
whole person rating because he “has a limited ability to project in the classroom and 
required an amplification system that he did not need before.  He also finds increased 
problems with hoarseness after speaking a lot or yelling.”  Dr. Swarsen explained that 
he disagreed with Dr. Ramaswamy’s determination not to provide a rating for Claimant’s 
speech issues because the medical records were replete with ongoing comments about 
voice problems.  Moreover, relying on Chapter 9, Table 6, p. 182 of the AMA Guides, 
Dr. Swarsen determined that Claimant fell into class 1 for functional ability.  Dr. Swarsen 
concluded that Claimant warranted a 10% rating for functional efficiency because of his 
need to amplify his voice during a typical school day to avoid hoarseness and voice 
fatigue.  Dr. Swarsen re*Ted that the 10% rating converted to a 4% whole person 
speech impairment.  In contrast, Dr. Ramaswamy determined that Claimant did not 
warrant an impairment rating for his throat problems.  Based upon Dr. Ramaswamy’s 
direct observations of Claimant’s speech, Claimant demonstrated no impairment in 
audibility, intelligibility or functional efficiency.  Furthermore, Dr. Ramaswamy re*Ted 
that Dr. Woodcock erroneously relied upon Claimant’s history about problems he 
experienced instead of actually observing those problems during his evaluation.  
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However, Dr. Ramaswamy’s determination constitutes a mere difference of opinion with 
Dr. Woodcock’s DIME conclusion that Claimant warranted a 4% whole person 
impairment for throat problems.  The disagreement of Dr. Ramaswamy is therefore not 
unmistakable evidence that Dr. Woodcock’s opinion was incorrect.  Accordingly, 
Claimant suffered a 14% whole person impairment rating for his September 10, 2010 
industrial injuries.   

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
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to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
accorded the DIME physician’s findings.  Id.  Whether the DIME physician properly 
applied the AMA Guides to determine an impairment rating is generally a question of 
fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Respondents have failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Woodcock that Claimant suffered a 14% 
whole person impairment rating. Dr. Woodcock assigned Claimant a 10% whole person 
impairment for his spinal condition and range of motion deficits.  He also assigned 
Claimant a 4% whole person rating for his speech problems as a result of the industrial 
injuries.  Claimant thus suffered a combined 14% whole person impairment.  Dr. 
Ramaswamy agreed with the 10% whole person cervical spine rating that Dr. 
Woodcock had assigned.  Furthermore, Dr. Swarsen specifically noted in his report that 
the 10% impairment ratings given by Dr. Ramaswamy and Dr. Woodcock “appear to be 
appropriately evaluated from the point of view of calculations and use of the Guides.”  
Accordingly, Claimant suffered a 10% whole person impairment for his cervical spine 
condition. 

 8. As found, Dr. Ramaswamy concluded that Dr. Woodcock was incorrect in 
assigning Claimant a 4% whole person impairment rating for his throat condition.  Dr. 
Woodcock explained that Table 6 of the AMA Guides refers to audibility and under 
“Class 1” provides that a rating of 0% to 10% can be given when an injured worker 
“[c]an produce speech of intensity sufficient for most of the needs of everyday speech 
communication, although this sometimes may require effort and occasionally may be 
beyond the patient’s capacity.”  Dr. Woodcock stated that Claimant warranted a 4% 
whole person rating because he “has a limited ability to project in the classroom and 
required an amplification system that he did not need before.  He also finds increased 
problems with hoarseness after speaking a lot or yelling.”  Dr. Swarsen explained that 
he disagreed with Dr. Ramaswamy’s determination not to provide a rating for Claimant’s 
speech issues because the medical records were replete with ongoing comments about 
voice problems.  Moreover, relying on Chapter 9, Table 6, p. 182 of the AMA Guides, 
Dr. Swarsen determined that Claimant fell into class 1 for functional ability.  Dr. Swarsen 
concluded that Claimant warranted a 10% rating for functional efficiency because of his 
need to amplify his voice during a typical school day to avoid hoarseness and voice 
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fatigue.  Dr. Swarsen re*Ted that the 10% rating converted to a 4% whole person 
speech impairment.  In contrast, Dr. Ramaswamy determined that Claimant did not 
warrant an impairment rating for his throat problems.  Based upon Dr. Ramaswamy’s 
direct observations of Claimant’s speech, Claimant demonstrated no impairment in 
audibility, intelligibility or functional efficiency.  Furthermore, Dr. Ramaswamy re*Ted 
that Dr. Woodcock erroneously relied upon Claimant’s history about problems he 
experienced instead of actually observing those problems during his evaluation.  
However, Dr. Ramaswamy’s determination constitutes a mere difference of opinion with 
Dr. Woodcock’s DIME conclusion that Claimant warranted a 4% whole person 
impairment for throat problems.  The disagreement of Dr. Ramaswamy is therefore not 
unmistakable evidence that Dr. Woodcock’s opinion was incorrect.  Accordingly, 
Claimant suffered a 14% whole person impairment rating for his September 10, 2010 
industrial injuries. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
 1. Respondents have failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Woodcock that Claimant suffered a 14% whole 
person impairment rating. 

2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 23, 2012. 

Peter J. Cannici 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-858-039-03 

CORRECTED ORDER 

 

ISSUES 

The sole issue determined herein is maximum medical improvement (“MMI”). 

 

FINDINGS OF FACT 

1. On May 27, 2011, claimant suffered an admitted work injury when he lifted a 
30 pound box, twisted, and sneezed.  Claimant immediately felt a ripping sensation and 
pain in his left groin followed by a reducible bulge. 

 
2. On May 27, 2011, claimant sought care at Southwest Memorial Hospital 

emergency room.  He reported a history of feeling and hearing a tearing sensation in his 
left groin and felt a bulging mass that was reducible.  Claimant reported mild distress.  The 
ER physician diagnosed acute left direct inguinal hernia that was reducible.  He instructed 
claimant to follow up with a  workers’ compensation claim. 

 
3. On May 31, 2011, Dr. Lopez examined claimant, who reported a history of 

feeling a ripping in his left groin with a painful bulge that was reducible.  Dr. Lopez noted 
on physical examination that the right inguinal area was normal and the left inguinal area 
had a large hernia that was reducible.  Dr. Lopez noted that claimant had considerable 
symptoms when the hernia is unreduced.  Dr. Lopez diagnosed a left inguinal hernia and 
referred claimant to Dr. Desko for surgery. 

 
4. On June 2, 2011, Dr. Desko examined claimant, who reported a history of 

feeling a rip in his left groin and then a bulge.  On physical examination, Dr. Desko noted 
the moderately large, easily reducible left inguinal hernia.  Dr. Desko also noted “a small 
easily reducible right inguinal hernia.”  Dr. Desko recommended surgery to correct bilateral 
hernias. 

 
5. On June 6, 2011, Dr. Lopez reexamined claimant and noted that his physical 

examination was unchanged from his initial examination.  Dr. Lopez confused the two 
sides in his office note, by recording that Dr. Desko had also detected a small left [sic] 
inguinal hernia.  Dr. Lopez agreed with the diagnosis of bilateral inguinal hernias and 
recommended that claimant proceed with surgery. 

 
6. On July 6, 2011, Dr. Desko reexamined claimant and noted that respondent 

would authorize only the left inguinal hernia repair.  Claimant indicated that he wanted 
bilateral hernia repairs and would contact his attorney.  Dr. Desko noted that he would 
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perform the bilateral repair if a contract guaranteeing payment is obtained; otherwise, he 
would perform only the left repair. 

7. On July 12, 2011, Dr. Lopez reexamined claimant and noted on physical 
examination that is was “fairly obvious that he has bilateral hernias, but the left side is 
certainly quite a bit more prominent.”  Dr. Lopez concluded that both hernias were caused 
by the work accident in May 2011.  Dr. Lopez noted that there was no evidence of a 
preexisting right inguinal hernia and the initial left sided symptoms were so severe that 
claimant probably did not notice the right sided hernia. 

 
8. On July 25, 2011, Dr. Desko performed surgical repair of the left inguinal 

hernia. 
 
9. On August 8, 2011, Dr. Lopez reexamined claimant, who reported that he 

was doing “fairly well” following the left surgery.  Dr. Lopez noted that claimant had a small, 
relatively asymptomatic right inguinal hernia. 

 
10. On August 9, 2011, Dr. Desko reexamined claimant, who denied any pain.  

Dr. Desko discussed claimant’s lifting limitations and discharged him on an as-needed 
basis. 

 
11. On August 18, 2011, Dr. Lopez reexamined claimant and noted that the right 

inguinal hernia was relatively asymptomatic. 
 
12. On August 29, 2011, Dr. Lopez again reexamined claimant, who reported 

that he had returned to work at sedentary duty with only modest to minimal left groin 
discomfort.  On physical examination, Dr. Lopez noted a small right inguinal hernia.  Dr. 
Lopez noted that claimant had D.O.T. physical examinations for several years without any 
documentation of hernias.  Dr. Lopez noted that the mechanism of injury could cause 
bilateral herniation.  Dr. Lopez noted that on the initial examination, claimant was not 
paying much attention to the right side.  Dr. Lopez then noted that he also had not paid 
much attention to the right side on the initial examination and did not detect the right 
inguinal hernia.   

 
13. On September 13, 2011, claimant reported to Dr. Lopez that he was doing 

well, but still had some discomfort with any lifting over 30 pounds and also suffered some 
decreased sensation in the right testicle. 

 
14. On September 21, 2011, Dr. Jacobs performed an independent medical 

examination (“IME”) for respondents.  Claimant reported a history of feeling only left groin 
symptoms at the time of the injury and denied any right inguinal symptoms.  Claimant 
reported that he had returned to light duty work after surgery.  On physical examination, 
Dr. Jacobs detected only right inguinal ring weakness, but no hernia.  He thought that the 
ring weakness was preexisting and asymptomatic. 
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15. On October 4, 2011, Dr. Lopez determined that claimant was at MMI without 
impairment.  Dr. Lopez noted that claimant still had mile right inguinal symptoms and a 
small hernia, but he imposed no work restrictions. 

 
16. On November 21, 2011, respondent filed a final admission of liability for 

medical benefits and temporary disability benefits for the left inguinal hernia only. 
 
17. On February 20, 2012, Dr. Higginbotham performed a Division independent 

medical examination (“DIME”).  Claimant reported a history of feeling only left inguinal 
symptoms at the time of the injury.  He also reported that he had undergone D.O.T. 
physical examinations every two years since about 1990 without any hernias noted.  
Claimant reported that the ER physician and Dr. Lopez did not check both sides for 
hernias on their initial examinations.  On physical examination, Dr. Higginbotham noted a 
slight palpable defect of the right inguinal ring with a very slight bulge on Valsalva and 
cough.  Claimant reported occasional mild discomfort on the right side.  Dr. Higginbotham 
concluded that the right inguinal hernia was caused by the May 2011 work accident.  He 
explained that claimant had no preexisting right inguinal hernia and thought that the right 
side was not examined until Dr. Desko’s examination.  Dr. Higginbotham explained that, 
as the left side improved after surgery, claimant progressively noted more problems with 
the right side.  Dr. Higginbotham concluded that claimant was at MMI for the left inguinal 
hernia, but was not at MMI for the right inguinal hernia. 

 
18. On June 8, 2012, Dr. Jacobs issued an addendum to indicate his 

disagreement with the diagnosis and causation determinations of the DIME.  He explained 
that claimant did not have right inguinal symptoms after the accident and that Dr. Lopez 
did examine the right side in his initial examination and did not find a right inguinal hernia.  
Dr. Jacobs concluded that claimant had no right inguinal hernia and suffered no work 
injury to the right side. 

 
19. On August 15, 2012, Dr. Ryan performed an IME for claimant, who reported 

a history of feeling a rip in his left groin at the time of the accident.  Claimant reported 
increasing right inguinal symptoms, especially after he returned to full duty work on 
October 4, 2011.  Dr. Ryan admitted that he did not have the initial office note by Dr. 
Lopez.  On physical examination, Dr. Ryan noted clear bulging through the inguinal ring on 
Valsalva.  Dr. Ryan disagreed with Dr. Jacobs and noted that Dr. Desko, Dr. Lopez, Dr. 
Higginbotham, and Dr. Ryan all found a right inguinal hernia.  Dr. Ryan noted that all four 
physicians agreed that the right inguinal hernia was caused by the work injury. 

 
20. Dr. Jacobs testified at hearing consistently with his reports.  He explained 

that the inguinal ring weakness is a birth defect when the ring does not close tightly after 
the testes drop from the abdomen into the scrotum before birth.  He explained that he 
could insert the tip of his small finger through the ring, but claimant produced no bulge 
even on the Valsalva maneuver.  Dr. Jacobs opined that claimant would have experienced 
right-sided symptoms that were the same he felt on the left side if he actually suffered a 
right inguinal hernia at the time of the accident.  Dr. Jacobs thought that it was impossible 
that claimant felt so much pain on the left side that he did not notice pain on the right side.  
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He reiterated that the DIME was incorrect in concluding that Dr. Lopez had not performed 
a right inguinal examination on his first examination.  Dr. Jacobs noted that the medical 
literature shows that over 1/3 of patients with a left inguinal hernia will also have a right 
inguinal hernia.  He suggested that the right inguinal hernia could have progressed due to 
some other cause. 

 
21. Dr. Ryan testified at hearing consistently with his report.  He explained that 

he found a right inguinal hernia on physical examination and not just the inguinal ring 
weakness found by Dr. Jacobs.  He disagreed that it was impossible for claimant not to 
notice right sided symptoms due to severe left sided symptoms, although there might be a 
low probability of that fact.  He admitted that he still had not reviewed the May 31, 2011, 
office note by Dr. Lopez.  He also admitted that he had reviewed only the three page initial 
report by Dr. Desko, but did not have a single page office note by Dr. Desko from that 
same initial examination.   

 
22. Respondent has failed to prove by clear and convincing evidence that the 

determination by Dr. Higginbotham is incorrect.  The opinions of Dr. Higginbotham, Dr. 
Lopez, and Dr. Ryan could all be incorrect and the opinions of Dr. Jacobs could be correct.  
The record evidence, however, does not demonstrate that it is highly probable or free from 
serious or substantial doubt that Dr. Higginbotham’s determination is incorrect.  Of note, 
the parties chose to call as witnesses only the two forensic experts rather than the treating 
physician or DIME physician.  All of the experts have opined about whether Dr. Lopez did 
a right inguinal examination on May 31, 2011.  Dr. Ryan admitted that he did not even 
have that office note.  Dr. Lopez, however, later admitted that he had not paid much 
attention to the right inguinal area until after Dr. Desko found the right inguinal hernia.  Dr. 
Lopez then noted the right inguinal hernia on physical examination.  Dr. Lopez concluded 
that the right inguinal hernia was probably caused by the same work accident in May 
2011.  The records bear out the fact that the right inguinal hernia is small and only 
occasionally symptomatic.  That fact supports the assertion that claimant did not notice the 
right hernia at the time of the accident, which produced significant left-sided symptoms.  
The record evidence does not constitute clear and convincing evidence that Dr. 
Higginbotham erred in determining that claimant was not yet at MMI for his admitted work 
injury.   

 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.   
The DIME determination of the cause of the claimant's impairment is binding unless 
overcome by clear and convincing evidence.  See Qual-Med, Inc. v. Industrial Claim 
Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., 
W.C. No. 4-375-278 (Industrial Claim Appeals Office, October 29, 1999).  A fact or 
proposition has been proved by "clear and convincing evidence" if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995).  In this case, the DIME, Dr. Higginbotham, determined that claimant was not at 
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MMI.  Consequently, respondent must prove by clear and convincing evidence that this 
determination is incorrect.  Respondent acknowledges the general nature of this burden 
of proof, but misapplies the burden in at least two places in written closing argument.  In 
argument B.1 and B.1.d, Respondent argues that the ALJ should consider whether the 
DIME’s determinations regarding causation and MMI are highly probable and free from 
serious or substantial doubt.  Respondent’s argument indicates a misunderstanding of 
the statutory burden of proof on respondent.  Respondent must prove that it is highly 
probable that the DIME determination is incorrect.  The ALJ may possess doubt about 
the accuracy of the DIME determination and still affirm the determination.  If the ALJ 
possesses any serious or substantial doubt about whether respondent has carried the 
burden of proof, respondent’s challenge to the determination fails.   
 

2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 
C.R.S. as: 
 

A point in time when any medically determinable physical or 
mental impairment as a result of injury has become stable 
and when no further treatment is reasonably expected to 
improve the condition.  The requirement for future medical 
maintenance which will not significantly improve the 
condition or the possibility of improvement or deterioration 
resulting from the passage of time shall not affect a finding of 
maximum medical improvement.  The possibility of 
improvement or deterioration resulting from the passage of 
time alone shall not affect a finding of maximum medical 
improvement. 

 
Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of 
medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-
548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As found, 
respondent has failed to prove by clear and convincing evidence that the determination by 
Dr. Higginbotham is incorrect.  Consequently, claimant is not at MMI for his admitted work 
injury. 
 

ORDER 

 It is therefore ordered that: 

1. No specific benefits were requested and none are ordered herein.  All 
matters not determined herein are reserved for future determination after hearing. 

2. This decision of the administrative law judge does not grant or deny a 
benefit or a penalty and may not be subject to a Petition to Review.  Parties should refer 
to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  
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If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding 
the procedure to be followed. 

DATED:  October 24, 2012    

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-807-783-01 

ISSUES 

The issues to be determined are: 

1. The Claimant’s challenge to the impairment rating provided by Dr. the 
Ridings, the division independent medical examiner herein; and, 

2. The Claimant’s challenge to the denial of the Respondent to continue 
Cymbalta as a post-maximum medical improvement therapy. 

 

FINDINGS OF FACT 

1. On July 31, 2009, while walking back from a meeting at _ Campus in _, 
Colorado, the Claimant’s foot caught an area of a raised sidewalk, and in-turn she fell 
face forward.  The Claimant fell face down hitting her face, left shoulder, and knees on 
the concrete.   

2. The Claimant was treated at an urgent care facility and ultimately in the 
workers’ compensation system through CCOM.  

3. Her main areas of treatment were her left shoulder and thumb where she 
had been experiencing pain in the days following her injury. 

4. In March 2010, the Claimant underwent a left shoulder arthroscopic rotator 
cuff repair of the subscapularous tear, as well as a subacromial decompression.   

5. The Claimant continued to have physical therapy through CCOM and 
made slow, gradual improvement.  On July 26, 2011, Dr Schwender placed the 
Claimant at maximum medical improvement (MMI) and performed an impairment rating.  
He rated her at 10% whole person.   

6. The Respondent filed a Final Admission of Liability, admitting for a 10% 
whole person impairment on August 22, 2011, based upon Dr. Schwender’s rating. 
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7. The Claimant timely filed the Notice and Proposal for a division 
independent medical examination (DIME). 

8. Dr. Eric Ridings was selected as the DIME physician.  Dr. Ridings issued 
his DIME report on April 17, 2012.   

9. Dr. Ridings concurred with Dr. Schwender’s date of MMI of July 26, 2011.  
However, he did not believe any additional medical care would be reasonable and 
necessary for maintenance care.  He found that the Claimant had been through 
extensive physical therapy and that he did not believe any additional therapy would 
improve her condition or complaints.  Further, he did not recommend a continuation of 
the trigger point injections for her shoulder injury.  He said that those injections would 
have, at most, a “palliative effect” for a short period of time, which is what the Claimant 
reported to him.   

10. Dr. Ridings also did not believe that continuing Cymbalta was reasonable 
or necessary.  He noted that she had been on Celebrex prior to her work injury at the 
prescription of Dr. Sandell.  Dr. Ridings thought that the Cymbalta and Celebrex should 
be covered outside the workers’ compensation system because she had been taking 
Celebrex for six years for unrelated chronic low back pain and her need for Cymbalta 
and Celebrex were not caused by this industrial injury.  He disagreed with Dr. 
Schwender’s opinion that trigger point injections and ongoing Celebrex and Cymbalta 
might help maintain MMI. 

11. Dr. Ridings rated the Claimant as having a left shoulder impairment of 
14%.  He found 1% upper extremity impairment related to the thumb CMC joint for a 
15% upper extremity.  Under Table 3, he found this to be a 9% whole person 
impairment.  When considering the Claimant’s myofacial pain proximal to the 
glenohumeral joint, he believed it appropriate to utilize the whole person rating.   

12. The Respondent filed a Final Admission of Liability on July 30, 2012, in 
accord with Dr. Ridings’ DIME report for 9% whole person and also for related 
reasonable and necessary medical benefits by an authorized treating physician.   

13. The Claimant submitted a report by her personal physician, Dr. Sandell, 
concerning her work injuries as well as non-work related conditions.  

14. The Claimant has taken issue with the fact that Dr. Ridings report 
indicates that she fell on a trail rather than onto concrete.  The ALJ finds that the 
Claimant has maintained from the beginning that she fell onto concrete.  Nonetheless, 
the ALJ finds that Dr. Ridings’ report and opinions vis-à-vis the Claimant’s medical 
condition and impairment rating were properly conducted within the framework of the 
workers’ compensation system. 

15. The ALJ finds that the totality of the medical and lay evidence submitted by 
the Claimant is insufficient to establish that Dr. Ridings was clearly in error in  asserting 
that the Claimant sustained a 9% whole person impairment. 
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16. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that her Cymbalta prescription is reasonable, necessary, or related to her work 
related injuries of July 31, 2009. 

17. The ALJ finds that the Respondent has admitted for reasonable, 
necessary, and related medical benefits provided by an authorized treating physician. 
Thus, the Claimant continues to be covered by the admission of post-MMI general 
medical maintenance care, subject to specific objection by the Respondent on a case-
by-case basis. 

 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra. 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

3. A Workers' Compensation case is decided on its merits.  Section 8-43-
201, supra.  The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

4. The Claimant is attempting to overcome Dr. Ridings’ opinion that rated the 
Claimant as having  9% whole person impairment.   

5. Dr. Ridings’ opinion of impairment must be overcome by clear and 
convincing evidence.  Clear and convincing evidence is highly probable and free from 
serious or substantial doubt, and the party challenging the DIME physician’s finding 
must produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A fact or 
proposition has been proved by clear and convincing evidence if, considering all the 
evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 
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6. Section 8-42-107(8)(c), supra, provides that the determination of a DIME 
physician selected through the Division of Workers’ Compensation shall only be 
overcome by clear and convincing evidence.  The enhanced burden of proof reflects an 
underlying assumption that the physician selected by an independent and unbiased 
tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim 
Appears Office, 961 P.2d 590 (Colo. App. 1998).  The ALJ concludes that the Claimant 
has failed to present clear and convincing evidence which would demonstrate that it is 
highly probable that Dr. Ridings erred in his opinions. 

7. A claimant may be entitled to continuing medical benefits after MMI if the 
record contains substantial evidence "that future medical treatment will be reasonably 
necessary to relieve the injured worker from the effects of the work-related injury or 
occupational disease." Grover v. Industrial Commission, 759 P.2d 705, 711 (Colo. 
1988). An award of Grover medical benefits should be a "general order" awarding 
ongoing medical benefits subject to the respondents' right to challenge the 
reasonableness and necessity of particular treatments. Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995). See also Cipolot v. Butterball, (WC No. 
4-704-763, August 22, 2012). 

8. Here, the Respondent has successfully challenged the necessity and 
reasonableness of the use of Cymbalta post-MMI. 

9. The ALJ concludes that the Claimant has failed to establish by clear and 
convincing evidence that Dr. Ridings’ opinion that the Claimant sustained a 9% whole 
person impairment was in error. 

10. The ALJ finds that the Claimant has failed to establish by a preponderance 
of the evidence that her Cymbalta prescription is reasonable, necessary, or related to 
her work related injuries of July 31, 2009. 

 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request to overturn the DIME physician’s opinion as to 
impairment is denied and dismissed. 

2. The Claimant’s request for Cymbalta as a post-MMI maintenance 
prescription is denied and dismissed. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
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after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
 
DATE: October 24, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-149-01 

ISSUE 

 The issue for determination is average weekly wage and the temporary disability 
benefit rate for periods admitted.  

FINDINGS OF FACT 

1. Claimant sustained a compensable injury on February 21, 2011.   

2. Claimant was paid as an hourly worker by Employer.  The number of hours 
worked per week varied widely.  Claimant worked less hours during December and 
January, slow months for Employer. Claimant’s average weekly wage is fairly 
determined by consideration of his earnings over an entire year.  

3. In 2010, after February 21, Claimant earned $79,455.44.  In 2011, before 
February 21, Claimant earned $7,950.07.  In the fifty-two weeks prior to his injury, 
Claimant earned $87,405.51, an average of $1,680.88 per week.  

CONCLUSIONS OF LAW 

 Claimant’s average weekly wage is fairly computed by consideration of his 
wages over the year prior to his injury. Section 8-42-102(3), C.R.S.  In the 52 weeks 
prior to his injury, Claimant earned an average of $1,680.88 per week.  Claimant’s 
average weekly wage is $1,680.88.  
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 Temporary total disability benefits are payable at the rate of two-thirds of the 
average weekly wage, subject to a maximum.  Section 8-42-105(1), C.R.S. The 
maximum at the time of Claimant’s injury was $445.42. (Division of Worker’s 
Compensation, Desk Aid # DK4).  Claimant should receive temporary total disability 
benefits at the maximum rate.  

ORDER 

 It is therefore ordered that Insurer shall pay Claimant temporary total disability at 
the rate of $445.42 per week.  Insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

All matters not previously determined or determined herein are reserved for 
future determination. 

DATED:  October 24, 2012          
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-404-01 

 
ISSUES 

The following issue was raised for consideration at hearing: 
 
Whether Claimant proved, by a preponderance of the evidence, that the 
medical treatment consisting of surgery on Claimant’s right hand 
recommended by Dr. Bussey is reasonably necessary to cure and relieve 
the effects of the January 5, 2011industrial injury. 
   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The exhibits offered into evidence by Claimant were extremely voluminous 
and they were not presented in any particular order and were not numbered.  The 
exhibits generally correspond to packets of information originally provided to the 
Claimant by Respondents along with a particular cover letter.  However, there is some 
duplication of the exhibits and it is difficult to reference the pages within the exhibits in 
any meaningful way.  For ease of further reference, if a particular page of an exhibit is 
noted in the Findings of Fact, these pages were pulled from the original exhibit and 
placed into a smaller packet of the exhibits so that they can be better identified later, if 
necessary.  Duplicates of such exhibits were not pulled. 
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 2. The Claimant was hired by Employer on June 28, 2010 as a Bone Aitch.  
He was performing the duties of a Bone Aitch on or around January 5, 2011 when he 
felt a sharp pain go from his left hand to his shoulder while taking a leg bone off a 
clamp.  He continued working his shift but woke up in considerable pain so he went to 
the emergency room to get treatment because the pain had worsened.  He was 
diagnosed with “left hand flexor tendonitis” at Banner Health North Colorado Medical 
Center.  He was provided with a splint and pain medication and advised to follow up 
with Dr. Randy Bussey, an orthopedic surgeon (Respondents’ Exhibit J, p. 17).  Then 
he reported the incident to Employer on January 6, 2011(See excerpt from Claimant’s 
Exhibit 4; Respondents’ Exhibit G, p. 12).  There was a “Supervisor Slip” dated January 
6, 2011 sent back to the Claimant’s supervisor *Z Gomez noting that the Claimant was 
under work restrictions and needed light duty for his left hand.  The slip also noted he 
had a follow up appointment with Workwell on January 7, 2011 at 10:00AM 
(Respondents’ Exhibit G, p. 11).  Paperwork from Workwell Occupational Medicine 
completed on January 7, 2011 indicates that the injury may have actually occurred on 
January 4, 2011.  In any event, the Claimant reported that he “over worked my left hand 
and pulled tendons and nerves.”  At the January 7, 2011 office visit at Workwell, he 
rated his pain as 7/10 noting that using the arm or hand aggravated the pain (See 
excerpt from Claimant’s Exhibit 4).   
 
 3. The Claimant treated with Dr. Laura Caton at Workwell through January of 
2011 for the reported left hand injury.  At the January 7, 2011 office visit, Dr. Caton 
placed the Claimant on restricted duty.  She noted that the Claimant was referred by the 
emergency department to Dr. Bussey and given that the Claimant had a prior history 
with Dr. Bussey, treating with him 10 years before for a tendon laceration, Dr. Caton 
recommended that the Claimant keep the scheduled 1/24/11 appointment with Dr. 
Bussey.  Dr. Caton stated that the Claimant may require steroid injections and she 
prescribed physical therapy and pain medication (Excerpt from Claimant’s Exhibit 5, 
Physician’s Report of Worker’s Compensation Injury for exam date 01/07/2011).   At a 
January 13, 2011 office visit, PA-C Patrick Freeman noted the Claimant had “pulled 
tendons and nerves in left hand and his work restrictions were continued.  He was not to 
use any “forced grip” with the left hand, but he could “continue to utilize right hand for 
grip and pull.”  This continued through the Claimant’s January 17, 2011 office visit 
(Excerpt from Claimant’s Exhibit 5, Physician’s Report of Worker’s Compensation Injury 
for exam dates 01/13/2011 and 01/17/2011).   
 
 4. The Claimant saw Dr. Caton again on February 1, 2011.  Dr. Caton notes 
that although he was referred to Dr. Bussey, he was somehow scheduled with another 
doctor at that office so he was still waiting to see Dr. Bussey for an opinion.  There is 
also a note regarding the Claimant’s claim under the “treatment plan” section of the 
Claimant’s Plan of Care.  Dr. Caton reports “we have a know claim on the left hand with 
history of surgery.  He states the claim is on bilateral hands and we have documented 
bilateral symptoms left >right.  We will need to check on the status to ensure we have 
approval to treat bilateral hands.”  The work related medical diagnoses listed on the 
form include “bilateral hand pain due to grip” and “flexor tenosynovitis of hands RF/MF 
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left hand most prominent.”  At this visit, Dr. Caton removed the work restrictions and 
returned the Claimant to regular duty (Excerpt from Claimant’s Exhibit 5, Physician’s 
Report of Worker’s Compensation Injury for exam date 02/01/2011 ).  
 
 5. On February 2, 2011, the Claimant was evaluated by Dr. Randy Bussey.  
Dr. Bussey noted that the Claimant’s job involves removing clamps from the bones of 
animals “requiring much grip strength and pulling.”  The Claimant reported he “felt a pop 
in the left long finger, could not flex his digit, and felt pain in his forearm and upper arm.”  
On the right side, Dr. Bussey noted “he has very severe right wrist first extensor 
compartment tenosynovitis” with a positive Finkelstein’s test and radial sensory nerve 
neuritis.  Dr. Bussey’s recommended treatment at this visit was, “injection left long finger 
to decrease swelling in the A1 pulley space and on the right wrist injection of the first 
extensor compartment.  If no relief of either problem, release A1 pulley on the left, 
release first extensor compartment on the right” At the February 2, 2011 office visit, the 
Claimant agreed to the process to quit smoking as he understood this was necessary in 
order to have surgery (Excerpt from Claimant’s Exhibit 6, medical record of visit on 
February 2, 2011).   
 
 6.  *Y was the Workman’s Compensation coordinator for the Employer in 
January of 2011.  She testified that she was familiar with the Claimant’s worker’s 
compensation claim and that she was the person who filed the First Report of Injury on 
the Claimant’s left hand See excerpt from Claimant’s Exhibit 4; Respondents’ Exhibit G, 
p. 12).  She testified that she was not aware of a secondary claim related to the right 
hand.  Ms. *Y stated that, during the time period when the Claimant worked for 
Employer, she was the only one to file worker’s compensation claims.  She further 
testified that the Claimant did not come back in to file an additional claim for any other 
injury with her.   
 
 7. The Claimant testified that after he reported the injury to his left hand in 
the beginning of January, he was put on light duty in a job where he picked fat out with 
his right hand.  He was supervised by a woman named *Z in this position and he was 
encouraged to work hard and work quickly.  He tried to do this, but by February 1, 2011, 
his right hand started to hurt similar to the left one.  He testified that he reported this to 
*Z and she sent him to Health Services at the Employer.  The Claimant presented two 
“Supervisor Slips” (Claimant’s Exhibit 1 and 2) indicating that he was sent by “*Zy” to 
Health Services on February 1, 2011 for problems with his right hand.  The second slip 
also notes that the Claimant had a follow up appointment with Dr. Caton.   Although, 
portions of these two exhibits are not legible, this much can be determined from the 
exhibits and this supports the Claimant’s credible testimony in this regard.  The 
Claimant further testified that while he was at Health Services, a gentleman filled out 
paperwork for his right hand complaints that was similar to the paperwork that he had 
completed with *Y for his left hand the previous month.  He testified credibly that he was 
not provided a copy of this paperwork and neither the Claimant’s voluminous exhibits 
nor the Respondents’ exhibits appear to contain anything that would resemble the 
paperwork the Claimant described during his testimony.  There was no explanation 
offered by either party at the hearing regarding the possible disposition of the paperwork 
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described by the Claimant.  The Employer’s witness, Ms. *Y, testified that this should 
have been in the Claimant’s file if it existed and it was not.  However, based on the 
Claimant’s credible testimony along with documented support that the Claimant had 
visited Health Services on February 1, 2011 complaining of right hand pain, the ALJ 
finds that there was paperwork that was prepared by some gentlemen on behalf of 
Employer even if such paperwork is now not available and was not in the Claimant’s file.   
 
 8. Per the medical record for the Claimant’s February 10, 2011 office visit at 
Workwell with PA-C Patrick Freeman, it is reported that the Claimant “attempted full 
duty and found it was too painful.  Return to previous restriction of: no knife or hook in 
left hand. No forced grip or lift/push/pull/carry >10# in left” (Excerpt from Claimant’s 
Exhibit 5, Physician’s Report of Worker’s Compensation Injury for exam date 
02/10/2011).   
 
 9. The Claimant’s employment was terminated on February 21, 2011 
(Respondents’ Exhibit E, p.9).  The reason listed on the Employer’s form is “AH.” It is 
not entirely clear from the evidence and testimony at the hearing what was the exact 
reason for the Claimant’s termination, but it may be related to attendance issues, 
although that is not certain.  It is also unclear if the attendance issues, if they were a 
factor in termination, were related to his work injury or not.   
 10. At the February 23, 2011 office visit with Dr. Bussey, the Claimant agreed 
to the process to quit smoking as he understood this was necessary in order to have 
surgery.  Dr. Bussey noted that the injection for the Claimant’s right wrist on February 2, 
2012 was successful and resulted in relief, but the injection for the Claimant’s left long 
finger did not improve mobilization or decrease swelling.  Therefore, Dr. Bussey 
recommended surgery as he concluded that the injury involved a rupture and required 
fusion (Excerpt from Claimant’s Exhibit 6, medical record of visit on February 23, 2011).   
 
 
 11. On February 25, 2011, PA-C Patrick Freeman noted that the Claimant had 
seen Dr. Bussey who will perform surgery once the Claimant stopped smoking.  PA-C 
Freeman also noted that the Claimant “has been out of work for two week [sic] because 
his right wrist was swollen and sore a week after the injection there.  I advised him to 
make sure that [Employer] is OK with him taking this time off on his own.”  The 
Claimant’s assessment continued to note “bilateral hand pain” and noted the “right hand 
worsening.”  While there continues to be some confusion over whether or not there is a 
specific right hand claim, there are documented symptoms and treatment of the right 
hand (Excerpt from Claimant’s Exhibit 5, Workwell Occupational Medicine Clinic Visit  
for exam date 02/25/2011).   
 
 12. On March 11, 2011, Dr. Caton updated her note about the issue related to 
the bilateral hand claim as follows: “Claim: we have a known claim on the left hand with 
history of surgery. He states the claim is on bilateral hands and we have documented 
bilateral symptoms left > right. With being off work, his right hand has resolved.”  
However, in the work restrictions, Dr. Caton continued to state that the Claimant should 
have “no frequent grasping with right hand.”  Dr. Caton also noted that the Claimant 
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reported he was “not working, terminated, unsure of date” (Excerpt from Claimant’s 
Exhibit 5, Workwell Occupational Medicine Clinic Visit for exam date 03/11/2011).   
 
 13. The Claimant underwent surgery on March 29, 2011 for fusion of the left 
long finger DIP joint.  Dr. Bussey’s preoperative and postoperative diagnosis was the 
same, “left long finger flexor profundus rupture, acute upon chronic, nonrepairable” 
(Excerpt from Claimant’s Exhibit 6, Operative Report dated March 29, 2011).   
 
 14.   The Claimant was subsequently diagnosed with a postoperative 
complication of a Staphylococcus aureus infection (Excerpt from Claimant’s Exhibit 6, 
medical record of visit on April 22, 2011).   
 
 15. The Claimant continued to treat for post-operative infection of a pin tract in 
April of 2011.  At an April 25, 2011 visit, Dr. Bussey also noted that, 
 

additional diagnosis for [the Claimant] is bilateral 1st extensor 
compartment tenosynovitis unresponsive to injections.  New injections 
cannot be done due to the fact that he has an infection, especially in the 
left upper extremity.  It should be noted to Sedgwick Adjustors that the 
bilateral 1st extensor compartment synovitic problems are probably not 
amenable to injection and that these will have to be released and these 
need to be done separately, not simultaneously.  The right is worse than 
the left upper extremity.  When the infection is resolved, the pins removed 
from the left long finger, the left can be injected, and the right can be 
operated. 
 
(Excerpt from Claimant’s Exhibit 6, medical record of visit on April 25, 
2011).   
 

 16. The Claimant also saw PA-C Patrick Freeman at Workwell on April 25, 
2011 and, upon physical examination, he noted that the Claimant had positive signs for 
“deQuarvains bilat with shelling/hypertonicity over radial aspects of bilat wrists.  LROM 
in wrists (Excerpt from Claimant’s Exhibit 5, Workwell Occupational Medicine Clinic Visit 
for exam date April 25, 2011).   
 
 17. At an office visit at Workwell on May 13, 2011, the Claimant saw PA-C 
Patrick Freeman, who noted that “surgery on the right wrist for de Quervainsis/1st 
extensor compartment tenosynovitis planned but not yet scheduled.  Similar surgery will 
be palnned [sic] later on the left” (Excerpt from Claimant’s Exhibit 5, Workwell 
Occupational Medicine Clinic Visit for exam date May 13, 2011).   
 
 18. On May 18, 2011, Dr. Bussey noted that the Claimant’s “right first 
extensor compartment tenosynovitis has been refractory to time, work restrictions, 
injections.  His Finkelstein’s test is still positive.”  Therefore, he continued to recommend 
“a release of the first extensor compartment, as an outpatient under regional 
anesthesia” (Excerpt from Claimant’s Exhibit 6, medical record of visit on 5/18/2011).   
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 19. On June 10, 2011, PA-C Patrick Freeman noted that “[s]urgery was 
postponed as Sedgwick has denied surgery on right hand as he supposedly [sic] has no 
claim on his right and [sic] per Chris” (Excerpt from Claimant’s Exhibit 5, Workwell 
Occupational Medicine Clinic Visit for exam date June 10, 2011).  
  
 20. On July 8, 2011, Dr. Bussey noted that the Claimant “was scheduled for 
right wrist first extensor compartment release but was not authorized as a Workers’ 
Compensation compensable injury.  Therefore, surgery was not performed.  The left 
wrist first extensor compartment is work related, will be scheduled, and has not resolved 
with time (Excerpt from Claimant’s Exhibit 6, medical record of visit on 07/08/2011).   
 
 21. On July 18, 2011, PA-C Patrick Freeman reported that “[s]urgery on 
7/26/11 planned for left dQuearvain’s [sic] tenosynovitis.  He states he has been unable 
to speak with his insurance adjuster regarding the status of the claim on his right hand.”  
PA-C Freeman continued to note “[p]ositive finkelstines [sic] bilaterally – de Quarvains 
[sic] bilat without swelling/hypertonicity over radial aspects of bilat wrists. R>L 
subjectively. LROM in wrists. Thumb on right without pain s/p injection. C/o pain in right 
wrist/distal forearm (Excerpt from Claimant’s Exhibit 5, Workwell Occupational Medicine 
Clinic Visit for exam date July 18, 2011). 
 22. Dr. Bussey performed surgery on the Claimant’s left wrist on July 26, 
2011.  He performed a “release of left first extensor compartment and tenosynovectomy 
of left wrist first extensor compartment” (Excerpt from Claimant’s Exhibit 6, Operative 
Report dated July 26, 2011).   
 
 23. Postoperatively, the Claimant engaged in occupational therapy.  By 
September 9, 2011, Dr. Bussey noted that the Claimant required a few more weeks of 
therapy before he could return to his job, however, the Claimant’s left hand condition 
was improving.  Dr. Bussey also noted that the right wrist first extensor compartment 
tenosynovitis was resolved and the Claimant exhibited a “negative Finkelstein’s on the 
right” (Excerpt from Claimant’s Exhibit 6, medical record of visit on 09/09/2011).  By 
October 12, 2011, Dr. Caton noted that “Dr. Bussey has released him form [sic] surgical 
care.”  She noted that he was approaching MMI for the left upper extremity pending 
completion of his occupational therapy and a determination of his work capacity 
(Excerpt from Claimant’s Exhibit 5, Workwell Occupational Medicine Clinic Visit for 
exam date October 12, 2011).  On the Physician’s Report of Worker’s Compensation 
Injury form dated October 12, 2011, Dr. Caton stated that [the Claimant] “brings in some 
paperwork from the Div of Labor and Employment that states there is some issues with 
filing liability. As far as I know, the claim is being paid.  I have advised him to contact his 
adjustor or seek legal advice…” (Excerpt from Claimant’s Exhibit 5, Physician’s Report 
of Worker’s Compensation Injury for exam date 10/12/2011 ).  
 
 24. On November 15, 2011, PA-C Don Downs at Workwell noted that the 
Claimant reported that he “received notification that his right wrist has no claim.  He has 
been told that at this point treatment for the right wrist is not covered.  He doesn’t 
understand this as he has been receiving treatment for the right wrist injury.  This 
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weekend he was helping unload some items at home when he felt the aggravation of 
pain in the right wrist.  He feels like it is back to where it was before the injections.”  PA-
C Downs further noted in the treatment plan that 
 

 …the right wrist pain flared up again.  He is now having problems 
with that.  Currently he has received some documentation from the insurer 
indicaing [sic] that there is no claim for the right wrist and hand.  Obviously 
this needs to be sorted out.  He is are ready [sic] had substantial treatment 
for the right and the chart notes indicate that this is a work-related injury 
on the right as well.  The plan was for surgery on the right after his 
recuperation from surgery on the left.  He is anxious to get both these 
taken care of so he can return back to work.   
 
(Excerpt from Claimant’s Exhibit 6, Operative Report dated November 15, 
2011).   

 
 25. On January 9, 2012, the Claimant saw Dr. Scott J. Primack at Colorado 
Rehabilitation & Occupational Medicine for a comprehensive diagnostic ultrasound 
consultation.  Dr. Primack noted that the Claimant had “an insidious onset of left greater 
than right thumb discomfort.  Eventually, he was diagnosed with de Quervain’s 
tenosynovitis.”  A sonographic analysis of the first compartment was performed by Dr. 
Primack at both wrists.  Based on the results, Dr. Primack opined, with respect to the 
right hand, that, “more likely than not, this pathology is identical to that seen at the left 
wrist.  Given the extent of healing at the left wrist, surgical decompression/release 
would be considered reasonable and appropriate for the right wrist” (Excerpt from 
Claimant’s Exhibit 4; Respondents’ Exhibit D, p. 8).   
 
 26. On February 12, 2012, Dr. Bussey of Banner Mountain Vista Orthopedic 
Center saw the Claimant in follow-up regarding his confirmed diagnosis of “first extensor 
compartment tenosynovitius.”  Dr. Bussey noted that when the Claimant left his last 
office visit at Banner Mountain, “it had been planned to perform the right wrist surgery” 
as the diagnosis was already confirmed, thus he found it unnecessary for further 
confirmation by Dr. Primack with ultrasound.  Dr. Bussey opined that there was “no 
contra indication to surgery” and that the Claimant was in agreement with the decision 
to operate (Excerpt from Claimant’s Exhibit 4; Respondent’s Exhibit C, p. 4).  A request 
for the outpatient surgery for a right wrist release of first extensor compartment was 
scheduled for March 13, 2012 and a written request was sent to Insurer on February 17, 
2012 (Excerpt from Claimant’s Exhibit 4).   
 
 27. An Invoice Summary by Patient report for services billed by Workwell for 
the Claimant shows billing for office visits on 1/7/11, 1/13/11, 1/17/11, 2/1/11, 2/10/11, 
2/25/11, 3/11/11, 3/25/11, 3/30/11, 4/21/11, 4/25/11, 5/13/11, 5/20/11, 6/10/11, 7/18/11,  
8/1/11, 8/10/11, 8/17/11, 9/21/11, 10/12/11, 10/20/11, 11/15/11, 11/30/11, 12/14/11, 
12/28/11,  1/13/12 and 2/2/12.  In this Invoice Summary, under description of the claim, 
for every office visit, the description reads,  
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301101376910001 
719.44 – 1. bilateral hand pain due to grip (719.44). 2. history of flexor 
tendon laceration and repair to left MF/RF about 10 years ago. 3. 
Aggravation of flexor tendons RF/MF left hand most prominent, right hand 
worsening. 5. Tenosynovitis, Hand bilat (727.05). 
 
(Excerpt from Claimant’s Exhibit 4). 
 
28. On March 1, 2012, the Respondents filed an Application for Hearing and 

Notice to Set on the issues of “reasonableness, necessity and relatedness of the 
requested surgery to claimant’s right hand as recommended by Dr. Bussey” 
(Respondents’ Exhibit B).   

 
29. On June 6, 2012, Dr. Caton prepared a statement in which she opined 

that the Claimant’s “worsening right hand complaints began 2/25/11, after being 
terminated.  Treatment consisted of injection by Dr. Bussey with documented 
resolution.”  Dr. Caton also opined that she did not disagree with the Claimant’s 
diagnosis or recommendations of either Dr. Primack or Dr. Bussey, just that she 
disputed the temporal and causal relationship of the acute symptoms (Respondents’ 
Exhibit A).  Dr. Caton’s statement that the right hand complaints did not begin until 
2/25/11 after the Claimant was terminated is not supported by the medical records.  
Records from her office on February 1, 2011 and Dr. Bussey’s office on February 2, 
2011 document reports of right hand complaints.   

 
30. There is conflicting evidence as to whether or not the Claimant’s right 

upper extremity condition is work-related.  However, crediting the testimony of the 
Claimant with his supporting documentation and in reviewing the medical records from 
both Workwell and Dr. Bussey’s office, it is clear that the right hand complaints are well-
documented and that the Claimant received treatment for the right hand over the course 
of the claim.  There is also conflicting evidence regarding the status of paperwork that 
was prepared over the course of the Claimant’s treatment.  While some of the 
paperwork is no longer available, the ALJ finds that it is more likely than not that the 
Claimant reported his right upper extremity symptoms and expected treatment for the 
same.  Based in part on the Claimant’s testimony and in part on the opinions of Dr.  
Primack and Bussey, and also statements contained in medical records from Workwell, 
it is found that the Claimant’s right upper extremity condition is related to his work injury.   

 
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
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all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits - Relatedness 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000). The evidence must establish the causal 
connection with reasonable probability, but it need not establish it with reasonable 
medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 
224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 
124 Colo. 210, 236 P.2d 2993.  A causal connection may be established by 
circumstantial evidence and expert medical testimony is not necessarily required. 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

 
All results flowing proximately and naturally from an industrial injury are 

compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970). 
However, no compensability exists when a later accident or injury occurs as the direct 
result of an independent intervening cause. An unrelated medical problem may be 
considered an independent intervening cause even where an industrial injury impacts 
the treatment choices for the underlying medical condition.  Owens v. Industrial Claim 
Appeals Office, 49 P.3d 1187 (Colo.App. 2002); Post Printing & Publishing Co. v. 
Erickson, 94 Colo. 382, 30 P.2d 327 (1934).   
 

In order to prove causation, it is not necessary to establish that the industrial 
injury was the sole cause of the need for treatment. Rather, it is sufficient if the injury is 
a "significant" cause of the need for treatment in the sense that there is a direct 
relationship between the precipitating event and the need for treatment.  A preexisting 
condition does not disqualify a claimant from receiving workers' compensation benefits. 
Rather, where the industrial injury aggravates, accelerates, or combines with a 
preexisting disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury.  Joslins Dry Goods Co. v. Industrial 
Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 
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805 P.2d 1167 (Colo. App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 
(Colo. App. 1986). However, where an industrial injury merely causes the discovery of 
the underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
There is conflicting evidence as to whether or not the Claimant’s right upper 

extremity condition is work-related.  However, crediting the testimony of the Claimant 
with his supporting documentation and in reviewing the medical records from both 
Workwell and Dr. Bussey’s office, it is clear that the right hand complaints are well-
documented and that the Claimant received treatment for the right hand over the course 
of the claim.  On February 1, 2011, the Claimant requested leave from his supervisor to 
go to the clinic specifically because of right hand complaints and there was a visit to 
Workwell on that date and then a visit to Dr. Bussey on February 2, 2011, during which 
the Claimant had right hand complaints and symptoms.  There is also conflicting 
evidence regarding the status of paperwork that was prepared over the course of the 
Claimant’s treatment.  While some of the paperwork is no longer available, the ALJ finds 
that it is more likely than not that the Claimant reported his right upper extremity 
symptoms and expected treatment for the same. 

 
Based in part on the Claimant’s testimony and in part on the opinions of Dr.  

Primack and Bussey, and also statements contained in medical records from Workwell, 
it is found that the Claimant’s right upper extremity condition is related to his work injury.  
He injured his left upper extremity and while under work restrictions preventing him from 
using that extremity, he continued to work placing extra strain on his right upper 
extremity.  The Claimant underwent diagnostic testing by Dr. Primack to confirm the 
diagnosis and recommendations of Dr. Bussey and both found that the Claimant has de 
Quervain’s tenosynovitis.  Dr. Primack specifically noted that, “[m]ore likely than not, this 
pathology is identical to that seen at the left wrist.   

 
Medical Benefits - Reasonably Necessary 

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
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would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, health 
care practitioners are to use the Medical Treatment Guidelines referenced as Exhibits at 
W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the “Medical Treatment 
Guidelines”) when furnishing medical aid under the Workers’ Compensation Act.  The 
ALJ may also appropriately consider the Medical Treatment Guidelines as an 
evidentiary tool. Logiudice v. Siemans Westinghouse, W.C. 4-665-873 (ICAO January 
25, 2011).  However the ALJ is not required to grant or deny medical benefits based 
upon the Medical Treatment Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-
484-220 (ICAO April 27, 2009).  The Medical Treatment Guidelines are not definitive, 
but merely guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the evidence 
presented in a particular case.  Jones v. T.T.C. Illinois, Inc., W.C. 4-503-150 (ICAO May 
5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 06CA1053 (Colo. App. 
March 1, 2007)(not selected for official publication); Nunn v. United Airlines, W.C. 4-
785-790 (ICAO September 9, 2011).   

Both Dr. Bussey and Dr. Primack recommend that the Claimant’s right upper 
extremity condition should be treated by a surgical decompression or release as was 
done with the left upper extremity.  For her part, Dr. Caton does not dispute the 
diagnosis or recommendation of Drs. Bussey and Primack.  Rather she only questioned 
causation and whether or not the condition was related to the Claimant’s work injury.  
The Claimant testified and advised Dr. Bussey that he wanted to pursue the surgery for 
the right wrist and he testified that he continues to experience pain and symptoms in the 
right upper extremity.  The treatment recommended by Dr. Bussey and supported by Dr. 
Primack for the Claimant’s right upper extremity is reasonable and necessary to treat 
the Claimant’s symptoms arising out of the work injury he suffered on or around January 
5, 2011 and further aggravated on February 1, 2011 due to accommodations in his work 
designed to relieve stress on his left upper extremity.   

ORDER 
 

 It is therefore ordered that: 
 

1. Respondents shall be liable for all authorized, reasonably necessary and 
related treatment rendered by Dr. Randy M. Bussey or provided pursuant to appropriate 
referral, to cure and relieve the Claimant of the effects of the January 5, 2011 work 
injury.   

2. Respondents’ liability shall specifically include medical treatment 
consisting of the proposal of Dr. Bussey for surgical release of the right first extensor 
compartment, similar to that which was previously performed on the Claimant’s left 
upper extremity.   
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3. All matters not determined herein are reserved for future determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 24, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-397-01 

ISSUES 

 The issues determined herein are compensability, medical benefits, average 
weekly wage, temporary total disability (“TTD”) and temporary partial disability (“TPD”) 
benefits, and late reporting penalty. 

FINDINGS OF FACT 

1. Claimant is 44 years old.  She began work for the employer in March 2000 
as a technical analyst in the Colorado Springs office.  In 2005, she became a quality 
analyst.  In 2007, she became a training consultant.  Her job duties primarily involve 
sedentary computer work and occasional training classes that she teaches.  In 
November 2009, claimant became home-based.  She had an office upstairs at her 
home.  She regularly used the employer’s web site for business purposes. 

 
2. In April 2011, claimant spent four weeks doing training classes in Manila, 

The Philippines.   
 
3. On May 6, 2011, claimant was leaving Manila to return home.  At the 

airport check-in, she had to lift her luggage onto an x-ray scanner.  She lifted a bag, 
twisted to her left, and felt a sharp pain in her right knee.  Claimant felt pain and swelling 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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in the right knee while making connecting flights.  After she arrived home, she had 
problems walking due to the pain and swelling. 

 
4. Claimant did not report her injury to her employer because she thought it 

would improve.  She rested and iced the knee for a couple of days.  She returned to her 
usual home office work.  Within four to six weeks, she noticed that the swelling 
subsided, but she continued to have right knee pain.   

 
5. During the balance of 2011, claimant restricted her activities due to her 

right knee pain.   
 
6. On June 29, 2011, she sought regular gynecological treatment and did not 

report any right knee pain to her ob-gyn.  That omission is not surprising.  Claimant is 
persuasive that it would be unreasonable to expect her to report a knee problem to her 
gynecologist. 

 
7. Claimant noticed that her right knee symptoms would wax and wane 

depending on her activity level.  Claimant was able to walk and occasionally to go 
flyfishing in the fall of 2011.  She did not ski or snowshoe in the winter of 2011-12.   

 
8. On January 16, 2012, claimant sought care from her personal physician, 

Dr. Loftis.  Claimant reported that she would need anti-malaria prophylaxis and anxiety 
treatment for another trip to The Philippines, and she reported that she had “tweaked” 
her right knee eight months earlier while picking up luggage.  Dr. Loftis suspected a 
meniscus injury and referred claimant for a magnetic resonance image (“MRI”).  The 
January 23, 2012, MRI was reported as showing a medial meniscus tear.  Dr. Loftis 
then referred claimant to Dr. Scott, a surgeon. 

 
9. In early February 2012, claimant called the employer’s human resources 

department and reported that she had the injury to her right knee.  The employer 
discouraged claimant from seeking workers’ compensation benefits due to the delay.  
Claimant decided just to use her health insurance to pay for the medical treatment. 

 
10. Claimant conducted the later training sessions in The Philippines and 

wore a knee brace. 
 
11. On March 17, 2012, claimant again went flyfishing, as she had done 

before and after the injury.  By that time, claimant clearly had the documented meniscal 
tear. 

 
12. On March 22, 2012, Dr. Scott examined claimant, who reported a history 

of a May 3, 2011, work injury when she pivoted while lifting a heavy suitcase.  Claimant 
reported the onset of sharp pain and then ongoing pain.  Dr. Scott diagnosed a chronic 
medial meniscus tear and lateral facet compression syndrome and recommended 
surgery. 
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13. On April 2, 2012, Dr. Scott performed arthroscopic surgery in the form of a 
medial meniscectomy and lateral retinacular release. 

 
14. Claimant was unable to return to work at her regular job duties as of April 

2, 2012.  She had to rest and elevate her right leg.  She then developed an infection in 
one of the arthroscopic portals and had to take antibiotics.  Claimant’s condition then 
improved.  On April 12, 2012, Dr. Scott reexamined claimant, who reported little pain 
and full weightbearing. 

 
15. Claimant filed an application for short-term disability (“STD”) benefits with 

Unum.  On April 4, 2012, Unum wrote to Dr. Scott and asked about the causation of the 
meniscus tear.  In an undated response, Dr. Scott answered that the work injury of 
lifting a heavy suitcase and pivoting caused the meniscus tear.  Unum then denied 
claimant’s application for STD benefits on the ground that the injury was a work injury. 

 
16. On April 10, 2012, claimant again contacted the employer’s HR 

department and reported her May 2011 work injury.  The employer prepared an 
employer’s first report of injury and on May 3, 2012, the insurer filed a notice of contest 
in this claim. 

 
17. Aetna, the health insurer, paid all of the bills for the medical treatment for 

the right knee, minus claimant’s deductibles. 
 
18. On April 17, 2012, claimant began physical therapy on the right knee two 

times per week in Durango, Colorado.  Claimant spent about three hours each session 
in driving from her home to the therapy session, doing the session, and driving back to 
her home office.  Claimant’s supervisor, Ms. Striley, instructed claimant that she had to 
take eight hours of paid time off (“PTO”) each week to account for the missed work time.  
Claimant took eight hours of PTO for six weeks from April 16 through May 23, 2012.  
The employer then paid claimant her normal weekly wage, charging the PTO. 

 
19. On May 15, 2012, claimant went flyfishing and had to walk through thigh-

deep snow.  On May 18, 2012, she reported to the physical therapist that she was able 
to do so.  On approximately May 25, 2012, claimant completed physical therapy.  
Claimant then returned to performing her usual job duties full-time. 

 
20. On July 24, 2012, Dr. Lindberg performed an independent medical 

examination (“IME”) for respondents.  Claimant provided a history of a May 3, 2011, 
work injury while twisting and lifting a suitcase.  Dr. Lindberg did not know if claimant 
actually suffered a work injury, but he agreed that the mechanism of injury was 
consistent with the pathology.  He concluded that it was very unlikely that the meniscus 
tear was caused in May 2011 because claimant did not seek any medical treatment for 
eight months.  Dr. Lindberg noted that he had no information about any preexisting 
condition.  He opined that claimant’s activities of hiking, skiing, biking, snowshoeing, 
and fishing were all more likely causes of the meniscus injury.   
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21. Dr. Lindberg testified by deposition consistently with his report.  He noted 
that it was very unusual for a patient to wait eight months to seek treatment for a 
meniscus tear.  He explained that, if the tear causes “locking” of the knee, the patient 
usually seeks immediate treatment.  If the tear does not cause “locking,” the patient 
usually suffers continuing pain and generally seeks treatment within three weeks due to 
the impingement on activities of daily living.  Dr. Lindberg disagreed that fishing and 
wading in a stream would cause a meniscus tear.  He explained that the mechanism of 
injury usually involves forceful twisting with full body weight.  He agreed that skiing 
could cause a meniscus tear, but disagreed that bicycling would cause a tear.  Dr. 
Lindberg also explained that claimant’s patellofemoral pain syndrome was caused by a 
genetic tracking abnormality and the chondromalacia was wear and tear secondary to 
the tracking abnormality.  He noted that he recommends that his knee surgery patients 
remain off the leg for 48 hours with ice and elevation and then resume weightbearing 
movement.  He thought that most patients should be able to return to work within four to 
five days.  He agreed, however, that a knee infection was a contraindication to return to 
work.  He also agreed that a meniscus tear can worsen over the course of eight months 
and he did not know if claimant suffered any new knee injury after May 2011. 

 
22. Claimant has proven by a preponderance of the evidence that she 

suffered an accidental injury to her right knee arising out of and in the course of her 
employment on May 6, 2011.  Claimant’s testimony is quite credible.  She suffered the 
injury when lifting and twisting with her luggage in the Manila airport.  She did not report 
her injury and did not immediately seek medical treatment because she hoped that the 
injury would improve.  The swelling decreased, but she continued to suffer right knee 
pain.  She modified her activities, but eventually decided to seek treatment from her 
personal physician.  Dr. Lindberg agreed that the reported mechanism of injury is 
consistent with the meniscus tear, and, in fact, is the usual mechanism of meniscus 
injury.  Dr. Lindberg’s opinion that the injury did not occur as alleged due to the delay in 
reporting is not persuasive.  Claimant was unusually patient in waiting for improvement 
before seeking medical treatment.  Nevertheless, the record evidence shows that the 
injury did happen. 

23. 

 

Claimant gave oral notice of her work injury in February 2012, but the 
employer did not referred claimant to a provider.  Consequently, claimant was impliedly 
authorized to choose Dr. Loftis as her authorized provider for the work injury.  The 
referrals by Dr. Loftis are also authorized. The treatment by Dr. Loftis, Dr. Scott, and 
their referrals was reasonably necessary to cure or relieve the effects of the work injury.   

24. The parties agreed that claimant earned $45,948.24 for 2011.  Claimant’s 
average weekly wage was $883.62, based upon an annual gross wage of $45,948.24 / 
52 weeks. 

 
25. Commencing April 2, 2012, claimant was unable to return to the usual job 

due to the effects of the work injury.  On April 2, 2012, claimant underwent surgery and 
then had to remain off her right leg for a couple of days.  She then developed an 
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infection in one of the arthroscopic portal sites, requiring additional treatment and rest.  
She returned to work at her regular duties on April 16, 2012. 

 
26. For the period April 16 through May 23, 2012, claimant had to leave work 

to engage in physical therapy sessions two times per week for three hours per session.  
The employer paid claimant her full wages during this period, but required claimant to 
use her earned PTO at the rate of eight hours per week, for a total of 48 hours of 
earned leave.  The authorized treatment for the work injury caused the inability to work 
her regular job duties.  Consequently, claimant suffered TPD during the period of 
physical therapy by loss of 20% of her average weekly wage.   

 
27. Respondents have proven by a preponderance of the evidence that claimant 

failed to report her injury in writing within four days.  Claimant knew she was hurt, knew the 
knee injury never resolved, waited for eight months to seek treatment from her own 
personal physician, got the MRI results, and only then informed her employer about the 
injury.  After approximately February 1, 2012, the employer was on notice of claimant’s 
work injury.  Claimant waited until April 10, 2012, to file a written report of injury, but the 
delay between February and April 10 was due to the employer discouraging claimant from 
pursuing workers’ compensation benefits.  Once the STD claim was denied, claimant filed 
the workers’ compensation claim.   

 
28. Claimant has failed to prove that the employer did not post the required 

notices.  The employer displayed poster in three conspicuous places in the Colorado 
Springs office that advised employees that they must give written notice of a work injury 
to the employer within four working days after the accident pursuant to §8-43-102(1) 
and (1.5), of the Colorado Revised Statutes.  The posters were at least 11inches wide 
by 14 inches high and the print was at least 11/2 inches high.  The employer also 
posted a copy of the notice required by §8-43-102(1)(b) on the company’s website to 
which employees had access.  Claimant did access the website.  Claimant could access 
the company’s notices by clicking on the “policies” tab at the top of the page.  Claimant 
could then click on the following page, which showed a map of the United States.  If 
claimant clicked on the State of Colorado, she would come to a page entitled “Colorado 
Workers’ Compensation Information,” which also advised the claimant if she were 
injured or sustained an occupational disease while at work, written notice must be given 
to the employer within four working days of the accident.  This web site notice 
substantially complied with the required statutory notice, particularly for employees, 
such as claimant, who were home-based. 
 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  Claimant must prove that an injury directly and proximately caused 
the condition for which benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim 



 

 50 

Appeals Office, 989 P.2d 251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  Claimant 
must prove entitlement to benefits by a preponderance of the evidence.  The facts in a 
workers’ compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, 
claimant has proven by a preponderance of the evidence that she suffered an 
accidental injury to her right knee arising out of and in the course of her employment on 
May 6, 2011. 

2. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondents are only 
liable for authorized or emergency medical treatment.  Under § 8-43-404(5)(a), C.R.S., 
the employer or insurer is afforded the right in the first instance to select a physician to 
treat the injury. The statute requires the employer or insurer to "provide a list of at least 
two physicians, ... in the first instance, from which list an injured employee may select 
the physician who attends said injured employee." Similarly, Workers' Compensation 
Rules of Procedure, Rule 8-2(A), 7 Code Colo. Reg. 1101-3, states that "[w]hen an 
employer has notice of an on the job injury, the employer or insurer shall provide the 
injured worker with a written list . . .." In order to maintain the right to designate a 
provider in the first instance, the employer has an obligation to name the treating 
physician forthwith upon receiving notice of the compensable injury.  See Rogers v. 
Industrial Claim Appeals Office, 746 P.2d 545 (Colo. App. 1987). The failure to tender 
the "services of a physician ... at the time of injury" gives the employee "the right to 
select a physician or chiropractor."  The employer's duty to designate is triggered 
once the employer or insurer has some knowledge of facts that would lead a 
reasonably conscientious manager to believe the case may involve a claim for 
compensation. Bunch v. Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 
2006); Jones v. Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984); Gutierrez v. 
Premium Pet Foods, LLC, W.C. No. 4-834-947 (Industrial Claim Appeals Office, 
September 6, 2011).  As found, claimant gave oral notice of her work injury in February 
2012, but the employer did not refer claimant to a provider.  Consequently, claimant was 
impliedly authorized to choose Dr. Loftis as her authorized provider for the work injury.  
The referrals by Dr. Loftis are also authorized.  As found, the treatment by Dr. Loftis, Dr. 
Scott, and their referrals was reasonably necessary to cure or relieve the effects of the 
work injury.  The workers’ compensation insurer is liable for those expenses, according 
to the Colorado fee schedule, including repayment to the health insurer.  MARTIN v. 
LISA HYAMS, W.C. No. 4-781-144 (Industrial Claim Appeals Office, May 11, 2010).  To 
the extent that Aetna, as the health insurer, or claimant personally has paid the bills for 
the providers, the workers’ compensation insurer is liable for reimbursement, under the 
fee schedule, to Aetna or claimant respectively.  The record evidence did not include 
any specific dollar amounts of bills or fee scheduled amounts.  If the parties are unable 
to resolve any disputes about the specific dollar amounts for medical benefits, either 
party may apply for hearing on that issue.  Similarly, the insurer is liable for mileage for 
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claimant to attend medical and physical therapy appointments.  The record evidence did 
not include any specific request for mileage reimbursement and no specific order for 
payment of such benefits may issue at this time.  If the parties are unable to resolve that 
issue, either party may apply for hearing. 

 
3. Section 8-42-102(2), C.R.S., sets forth certain methods of calculating the 

average weekly wage.  Section 8-42-102(3), C.R.S., permits the ALJ discretion in the 
method of calculating the average weekly wage if the nature of the employment or the 
fact that the injured employee has not worked a sufficient length of time, has been ill or 
self-employed, or for any other reason, the specific methods do not fairly compute the 
average weekly wage.  Bench*T/Elite Inc. v. Simpson, 232 P.3d 777 (Colo. 2010); 
Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).   As found, the parties 
agreed that claimant earned $45,948.24 during the year, but disagreed as to the 
resulting average weekly wage.  As found, claimant’s average weekly wage was 
$883.62, based upon $45,948.24 / 52 weeks. 

 
4. As found, commencing April 2, 2012, claimant was unable to return to the 

usual job due to the effects of the work injury.  Consequently, claimant was “disabled” 
within the meaning of section 8-42-105, C.R.S. and entitled to TTD benefits.  Culver v. 
Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave work, 
and claimant missed more than three regular working days.  TTD benefits continue until 
the occurrence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  As found, she 
returned to work on April 16, 2012, thereby terminating entitlement to TTD benefits. 

 
5. Section 8-42-106, C.R.S., provides for TPD benefits based upon 2/3 of the 

difference between the average weekly wage and the average weekly wage during the 
period of partial disability.  As found, for the period April 16 through May 23, 2012, 
claimant had to leave work to engage in physical therapy sessions two times per week 
for three hours per session.  As found, the employer paid claimant her full wages during 
this period, but required claimant to use her earned leave at the rate of eight hours per 
week, for a total of 48 hours of earned leave.  The authorized treatment for the work 
injury caused the inability to work her regular job duties.  Consequently, claimant 
suffered TPD during the period of physical therapy in the amount of 20% of her average 
weekly wage.  If the employer had not charged claimant with earned leave, but had paid 
the full average weekly wage, claimant would not be entitled to TPD benefits.  Because 
the employer charged earned leave, claimant is entitled to TPD benefits during this 
period.  Schrambeck v. Department of Administration, W.C. No. 3-938-216 (ICAO, May 
22, 1992). 

 
6. Respondents seek a penalty against claimant for failure to report the injury in 

writing within four days pursuant to section 8-43-102, C.R.S.  Respondents have the 
burden of proof to show a late report, but claimant has the burden to prove that the 
employer did not post the required notices.  Postlewait v. Midwest Barricade, W.C.No.4-
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139-000 (ICAO, December 1, 1994).  As found, respondents have proven by a 
preponderance of the evidence that claimant failed to report her injury in writing within four 
days.  As found, claimant has failed to prove that the employer did not post the required 
notices.  The penalty is discretionary, not mandatory.  Nevertheless, this is precisely the 
type of case for which the late reporting penalty is designed.  As found, claimant knew she 
was hurt, knew the knee injury never resolved, waited for eight months to seek treatment 
from her own personal physician, got the MRI results, and only then informed her 
employer about the injury.  The reporting requirement is designed to avoid this very 
situation of having to reconstruct months or years later the existence and extent of a work 
injury.  Claimant should be penalized one day of compensation for 266 days of her failure 
to report her injury from May 10, 2011 through January 31, 2012.  Consequently, the 
insurer is relieved from the obligation to pay any TTD or TPD benefits to claimant, as 
otherwise determined herein. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all reasonably necessary medical benefits for the 
work injury, including the bills of Dr. Loftis, Dr. Scott, and their referrals, according to the 
Colorado fee schedule.  The insurer shall reimburse the health insurer or claimant for 
payments made by each respectively for the medical benefits, subject to the Colorado 
fee schedule.   

2. Claimant’s claim for TTD benefits from April 2 through April 15, 2012, and 
for TPD benefits from April 16 through May 23, 2012, is denied and dismissed due to 
the imposition of the late reporting penalty of 266 days. 

3. The insurer shall pay benefits for any future admitted periods of time 
based upon an average weekly wage of $883.62.  

4. All matters not determined herein are reserved for future determination 
after hearing. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED:  October 25, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-830-255-01 

ISSUES 

The issue presented for determination was whether the Claimant is entitled to 
ongoing treatment for her psychological condition.  The Claimant also asserted that she 
is entitled to continued medical treatment although she failed identify the specific 
medical treatment she seeks other than continued psychological treatment.  Thus, the 
Judge declines to address any specific treatment recommendations other than those 
pertaining to Claimant’s psychological issues.   

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant worked for the employer as a para-educator.  On April 16, 2010, she 
suffered injuries in an altercation with an autistic student.  The Respondents accepted 
liability for this claim. 

 
2. The Claimant’s medical treatment has been supervised and managed by Dr. 

Annu Ramaswamy.  He first saw the Claimant on April 19, 2010.   His diagnoses were:  
“left shoulder tendinitis with secondary myofascial pain, consider biceps tendinitis and 
rotator cuff impingement.” 

 
3. Claimant had conservative treatment until July 2010 when she underwent a 

subacromial decompression and rotator cuff debridement on her left shoulder.   
 
4. The Claimant’s symptoms initially improved then worsened which resulted in a 

second surgery on March 9, 2011, performed by Dr. Thomas J. Noonan.   This involved 
an arthroscopic subacromial decompression with subcoracoid decompression and a left 
bicep release, as well as a left shoulder micro fracture of the degenerative rotator cuff. 

 
5. On August 9, 2011, Dr. Noonan released the Claimant from his treatment.  He 

noted that she had likely reached maximum medical improvement and encouraged her 
to continue with strengthening exercises.  
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6. After her March 9 surgery, the Claimant experienced chest pain and shortness 
of breath.  She was seen in the hospital Emergency Room on March 15, 2011.  A CAT 
study of her chest was normal. 

 
7. The Claimant was seen by Dr. Clarence Henke on March 16, 2011.  He 

requested nuclear medicine pulmonary ventilation and perfusion studies to further 
assess her complaints of coughing and shortness of breath.  These were normal. 

 
8. At the recommendation of Dr. Ramaswamy, the Claimant was evaluated by 

Dr. E. Rand Sutherland at National Jewish Health on April 12, 2011.  Dr. Sutherland 
attributed the Claimant’s symptoms to her “breathing pattern” and found “no evidence of 
acute or chronic venous thrombo-embolism or structural parenchymal abnormalities 
consistent with underlying lung disease.”   

 
9. At the recommendation of Dr. Ramaswamy, the Claimant was evaluated by 

Dr. Joseph O. Rainwater at Aurora/Denver Cardiology Associates on June 7, 2011.  He 
concluded that the Claimant’s shortness of breath and atypical sharp chest discomfort 
were not of cardiac origin.  He stated that there was “nothing to suggest that she might 
have sustained cardiac injury as a consequence of her injury in April 2010.”   

 
10. At the recommendation of Dr. Ramaswamy, the Claimant was evaluated 

by Dr. Majd Kobitary at Colorado Pulmonary Associates in early December of 2011.  In 
his report of December 27, 2011, he stated: 

“I would not expect the patient to have persistent reactive airways 
disease from intubation for her surgery, as that one-time intubation 
would not cause significant irritation to cause persistent reactive 
airways disease for months.”   
 

11. Dr. Kobitary’s extensive evaluation revealed no obvious cause for the 
Claimant’s subjective complaints. 

 
12. At the request of Dr. Ramaswamy, the Claimant underwent a functional 

capacity evaluation on September 29, 2011.  The occupational therapist, Ms. Vickie 
Mallon, concluded that the Claimant may not have put forth consistent effort.  The 
Claimant reported high pain levels throughout the evaluation but laughed and joked.  
Ms. Mallon concluded: 

“The pattern of the Claimant’s performance is most consistent with 
those obtained from individuals who have been identified as having 
a symptom magnification response.” 
 

13. In a letter dated January 19, 2012, Dr. Ramaswamy was asked by counsel 
for the Respondents to address the issue of MMI.  He stated that one remaining test 
had been requested by Dr. Kobitary: a CT scan study of her larynx.  If that was 
negative, it was Dr. Ramaswamy’s opinion that the Claimant would be at MMI. 
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14. Dr. Ramaswamy saw the Claimant on January 27, 2012 and explained to 
her that her CT scan had been normal.  The Claimant became very upset.  After Dr. 
Ramaswamy spent 60 minutes with Claimant, she agreed to obtain treatment at the 
Emergency Room for her complaints of depression. In this same report, Dr. 
Ramaswamy noted that the Claimant had complaints of dyspnea “without work-related 
diagnosis.” 

 
15. The Claimant did not seek treatment at the Emergency Room, in spite of 

her agreement with Dr. Ramaswamy. 
 
16. The Claimant saw Dr. Ramaswamy on February 14, 2012 and told him 

that she felt suicidal and that she “has so many meds at her house.” Dr. Ramaswamy 
instructed the Claimant to return all narcotic medications and anti-depressants to his 
office.  She did not do that but, instead, on February 29, 2012, told Dr. Ramaswamy that 
her husband had thrown away the narcotic medications. 

 
17. The Claimant testified at the time of the hearing that she did not know 

what had happened to the narcotic medications in her home.  She assumed that her 
husband had thrown them away but never spoke to him about this. 

 
18. The Claimant told Dr. Weingarten that she specifically talked with her 

husband about the medications. 
 
19. Dr. Ramaswamy’s reports issued in February, March, May and June 2012 

reflect that the Claimant’s only treatment addressed her psychological condition. 
 
20. In late 2011, Dr. Ramaswamy referred the Claimant to Dr. LaCerte for her 

complaints of depression.  In a report dated December 21, 2011, Dr. LaCerte noted that 
the Claimant would be at MMI in two to three sessions.   

 
21. When Dr. LaCerte saw Claimant on January 5, 2012, she stated that her 

bronchitis was “returning” and that she felt much worse.  
 
22. Dr. LaCerte saw the Claimant on February 21, 2012.  He described the 

Claimant’s failure to follow through with her promises to Dr. Ramaswamy.  He 
recommended that the Claimant immediately be seen by Dr. Stephen Moe, a 
psychiatrist. 

 
23. The Claimant failed to show up for two appointments with Dr. LaCerte, 

one on March 28 and one on May 21, 2012.  
 
24. The Claimant was seen by Dr. Moe on February 24, 2012.  She failed to 

appear at the appointment scheduled for May 10, 2012.  
 
25. The reports from Dr. Moe and Dr. LaCerte do not reflect any improvement 

in the Claimant’s symptoms.  Dr. Moe’s report of June 21, 2012 reflects other stressors 
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in the Claimant’s life including the illness of her father, financial stress and a problem 
with her in-laws moving in with her.  

 
26. Dr. LaCerte’s report of May 2, 2012 reflects that the Claimant’s depression 

was worse. 
 
27. The Claimant saw Dr. Ramaswamy on June 27, 2012.  He stated that she 

was at maximum medical improvement from a physical viewpoint.  However, she had 
not yet reached maximum medical improvement from a psychological standpoint 
because of her medications and treatment with Dr. Moe.  

 
28. At the time of the hearing, the Claimant testified that she continues to 

suffer from problems with coughing and shoulder pain.  She continues to experience 
psychological difficulties and stated that she has “major depression” and that she is 
“upset.” 

 
29. The Claimant would like to continue to see Dr. LaCerte so that she can 

“get on track.”  She has not seen him since May of 2012 because she had no way to 
contact him.  She later contradicted this testimony, stating that she called Dr. LaCerte’s 
office from her mother’s home on one occasion. 

 
30. At the time of the hearing, the Claimant had not seen anyone for talk 

therapy since April of 2012.  There are no records from Dr. Moe since June 21, 2012.  
Nonetheless, the Claimant testified that her psychological condition was “a bit better” 
than it was at the end of December, 2011.  She attributed the downturn in her 
psychological condition after that to the CT scan of her throat which failed to explain her 
complaints. 

 
31. At the request of the Respondents, the Claimant underwent an evaluation 

with Dr. Judith Weingarten on June 18, 2012.   
 
32. Dr. Weingarten met with the Claimant for 2 hours and 45 minutes.  She 

reviewed records from all the Claimant’s physicians. 
 
33. Dr. Weingarten testified at the time of the hearing and was qualified as a 

board certified expert in the field of psychiatry. 
 
34. Dr. Weingarten testified that the Claimant suffers from a pain disorder.  

This is a well-known psychiatric diagnosis which describes a condition where a patient’s 
psychological symptoms promote and prolong subjective symptoms of physical pain.  
There is typically a discrepancy between the patient’s symptoms and the objective 
clinical information.  Although a patient may tell her physicians that she is interested in 
getting better, the diagnosis of pain disorder means that a patient is not motivated to get 
better but instead is motivated to continue an ongoing relationship with her providers.  
The patient is more interested in the validation of her diagnosis rather than the 
treatment of it. 
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35. The diagnosis of pain disorder is not caused by an industrial injury.  It is 

an idiosyncratic response to a life-long pattern of dealing with stress.  This is not an 
intentional choice on the part of the patient and is very different from malingering. 

 
36. In Dr. Weingarten’s opinion, the Claimant does not suffer from depression.  

There is a difference between being “upset” and being depressed.  The Claimant’s 
complaints do not fit the diagnostic criteria for the diagnosis of depression.  The 
Claimant will not benefit from treatment directed to relieving clinical depression. 

 
37. Dr. Weingarten observed many of the signs of a pain disorder in the 

Claimant’s clinical course.  For instance, Claimant continues to complain of coughing 
symptoms which have been thoroughly evaluated and tested.  No physician has been 
able to relate the coughing symptoms to any part of the Claimant’s treatment or to her 
industrial injury.  No objective basis for the symptoms has been found. 

 
38. The medical records reflect that the Claimant’s subjective complaints 

worsen when she is told that she is reaching the end of her treatment.  This is seen in 
the reports of Dr LaCerte and Dr. Ramaswamy in late 2011 and early 2012. 

 
39. After Dr. Ramaswamy advised the Claimant that she was approaching 

maximum medical improvement in January of 2012, the Claimant became very upset, 
causing Dr. Ramaswamy to refer her for psychiatric treatment. That treatment did not 
help the Claimant. 

 
40. The Claimant’s progress after the escalation of her psychiatric treatment in 

early 2012 further illustrated Dr. Weingarten’s conclusions.  The Claimant described 
escalating depression and thus, was provided with additional treatment.  That treatment 
did nothing to relieve her symptoms. 

 
41. According to Dr. Weingarten, in patients with a pain disorder, additional 

treatment simply allows the patient to perpetuate her or his symptoms.  The most 
effective treatment is the termination of all types of active care.  Typically, patients with 
a pain disorder will complain of worsening subjective symptoms as they approach the 
end of medical treatment. 

 
42. In Dr. Weingarten’s opinion, neither Dr. Ramaswamy, Dr. LaCerte nor Dr. 

Moe are addressing the Claimant’s diagnosis of pain disorder.  In fact, the treatment 
they are providing may serve to prolong the Claimant’s subjective complaints of pain 
and functional limitation. 

 
43. Dr. Weingarten recommended that Claimant’s treatment with Dr. LaCerte 

be tapered by providing her a limited number of visits at pre-determined intervals for a 
period not to exceed two months.   
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44. Although Claimant testified that she desires additional medical treatment, 
no evidence indicates that any specific medical treatment had been recommended that 
Respondents had failed to provide.  Thus, the only treatment that appears to be at issue 
is psychological treatment.  The Claimant has failed to prove that she is entitled to 
additional psychological treatment other than the recommendations made by Dr. 
Weingarten for the purposes of tapering.  The Judge is persuaded by Dr. Weingarten’s 
opinion that Claimant does not suffer from major depression and instead suffers from a 
pain disorder which was not caused by the work injury.   
 

CONCLUSIONS OF LAW 

 Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

19. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
20. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

21. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
22. Section 8-42-101(1)(a), C.R.S., provides: 
Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 
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23. Respondents are obligated to provide medical benefits to cure or relieve the 
effects of the industrial injury. Section 8-42-101(1), C.R.S.; Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997). Respondents, however, retain the 
right to dispute liability for specific medical treatment on grounds the treatment is not 
authorized or reasonably necessary to cure or relieve the effects of the industrial injury. 
Id.   

  
24. The Claimant has failed to establish that she is entitled to ongoing treatment 

for her psychological issues as such treatment is not reasonable, necessary or related 
to her workers’ compensation injury.  The Judge is persuaded by Dr. Weingarten’s 
opinions that Claimant does not have major depression but does have pain disorder, 
which the injury did not cause.  Dr. Weingarten credibly opined that Claimant did not 
meet the criteria for major depression.  With respect to the pain disorder, Dr. 
Weingarten explained that individuals with pain disorder present with dramatic 
subjective symptoms with little or no objective medical evidence to support such 
subjective symptoms.  Individuals with pain disorder rarely get better because they do 
not want to get better.  Instead, such individuals are vested in maintaining relationships 
with their medical providers or do not want to get better for secondary gain reasons.  Dr. 
Weingarten pointed out that each time the Claimant was approaching the end of 
treatment, she often presented to her physician in a deteriorated or worsened state 
which suggests that she did not want treatment to end.  In addition, Dr. Weingarten 
noted that none of Claimant’s physicians could find objective evidence to substantiate 
her subjective complaints.  Dr. Weingarten admits that Claimant is not deliberately 
exaggerating her symptoms, but believes it is subconscious.  

 
25. Although the Judge has concluded that Claimant is no longer entitled to 

psychiatric or psychological medical treatment under this workers’ compensation claim, 
the Judge is persuaded by Dr. Weingarten’s recommendation that Claimant be 
permitted to taper her treatment with Dr. LaCerte.  Accordingly, additional visits with Dr. 
LaCerte are authorized for a time period not to exceed two months from the date of this 
order unless such tapering treatment began subsequent to issuance of the Summary 
Order.  The number and frequency of the visits should be determined by Dr. LaCerte in 
consultation with Dr. Ramaswamy.  Once these visits are concluded, additional 
psychiatric treatment is no longer deemed reasonable, necessary or related to the 
Claimant’s workers’ compensation injury to her left shoulder. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claims for additional psychiatric/psychological treatment are denied 
with the exception of the limited treatment described in paragraph 7 above.   

2. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
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Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 25, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-449 

 
ISSUES 

The following issues were endorsed and raised for consideration at hearing: 
 

1. Whether the Claimant has proven, by a preponderance of the evidence, 
that recommendation of Dr. Mason for the authorization of external nurse case 
manager Annette Carter is reasonably necessary for the coordination of the 
Claimant’s medical care. 
 
2. Whether the Respondents have proven, by a preponderance of the 
evidence, that the Claimant has engaged in injurious practice per C.R.S. § 8-43-
404(3) by failing to schedule certain medical appointments.    

 
FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. The Claimant has been a paraplegic since 1990 as a result of a prior, non-
work related motor vehicle accident.  On October 15, 2010 she sustained an admitted 
work injury while working for Employer when a 20-25 lb. projection screen fell on her 
during a class she teaching.  She was transported to the hospital and began a 
protracted course of medical treatment complicated, in part, due to her pre-existing 
condition (Respondents’ Exhibit C and D).   

 
2.  The Claimant was initially discharged from the hospital on October 21, 

2010 to her home with home health care because she was not accepted to any long-
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term acute care or rehabilitation facility and the Claimant refused a skilled nursing 
facility option (Respondent’s Exhibit D, p. 32).   

 
3. The parties both agreed that the medical records in this case are 

voluminous and the claim is complicated.  The complications arise from a combination 
of issues related to the Claimant’s pre-existing condition as well as difficulties related to 
the Claimant’s anxiety and possibly concerns related to her cultural background. 
However, the issues endorsed for this hearing are discreet and a full recitation of the 
Claimant’s medical history is not necessary for resolution of these issues.  Therefore, 
only the more recent and relevant medical records were provided and are addressed.   

 
4. The Claimant was seen by J. Tashof Bernton, M.D. for an independent 

medical examination.  Dr. Bernton took a detailed history of the Claimant’s present 
illness including an extensive review of the Claimant’s medical records (Respondents’ 
Exhibit D). The Claimant initially treated with other doctors and was ultimately referred 
to Dr. Kristin Mason on January 25, 2011.  At that time, Dr. Bernton notes that Dr. 
Mason’s initial evaluation shows that the Claimant was very displeased with the care 
that she had received from Concentra up until that point so the Claimant was also 
seeing her own primary care physician and she was treating with acupuncture and 
trigger point work to restore some range of motion in her shoulder.  At that time, the 
Claimant had become less independent as a result of the shoulder injury and she had 
home care with an agency.  Dr. Bernton noted that there were difficulties with the first 
agency providing home care. The Claimant did not have a power wheelchair and was 
having difficulties with her bowel program due to decreased ability to transfer herself 
into her shower chair (Respondents’ Exhibit D, p. 33).  Upon reevaluation at Craig 
Hospital on February 7, 2011, it was noted in a May 9, 2011 report that the Claimant 
was irregular and less independent in her bowel program and it was noted that the 
Claimant can no longer propel independently for longer distances and transfers from the 
manual wheelchair were difficult so a power wheelchair was recommended 
(Respondents’ Exhibit D, p. 34).  Dr. Bernton also noted that the Claimant saw Sue 
Kenneally, a psychologist, on April 5, 2011, who noted the Claimant was angry and that 
there was a discrepancy between the behavior manifestation of pain and the pain she 
reported, noting that the Claimant reported more pain than she displayed.  Per Dr. 
Bernton, Dr. Kenneally opined that her analysis of the Claimant showed a significant 
contribution of non-physiologic factors to her pain report and was indicative of symptom 
exaggeration.  Dr. Kenneally recommended that the Claimant participate in individual 
psychotherapy.  The Claimant did not wish to return to Dr. Kenneally, and therefore, Dr. 
Mason referred her to another psychologist, Dr. Jennifer Bugg.  According to Dr. 
Bernton’s report, Dr. Bugg’s evaluation indicated the presence of depression 
(Respondents’ Exhibit D, p. 35).  Dr. Bernton then noted that the Claimant saw Dr. 
Davis for evaluation and treatment of her shoulder and wrist.  The Claimant was 
scheduled for surgery and indicated a preference for postoperative recovery treatment 
at Craig Hospital.  However, records from Craig note that the Claimant’s request could 
not be accommodated there.  Instead, a determination was made that the Claimant 
would go to the Life Care Center of Aurora for her postoperative management.  The 
Claimant had surgery on her shoulder on November 29, 2011.  Dr. Bernton notes that 



 

 62 

the records show that although the preoperative MRI indicated a complete rotator cuff 
tear, the operative report indicates a partial articular surface tear and supraspinatus 
tendon and impingement syndrome instead.  As for the wrist, it was noted that the wrist 
demonstrated a central tear of the triangular fibrocartilage as well as a peripheral tear.  
The Claimant also underwent a carpal tunnel release (Respondents’ Exhibit D, p. 36).  
After that, Dr. Bernton notes that Dr. Mason’s records show that the Claimant was at the 
Life Care Center as of December 3, 2011 (Respondents’ Exhibit D, p. 37).   

 
5. On February 28, 2012, Dr. Mason saw the Claimant for a follow up 

examination.  At this point the Claimant was at the Life Care Center facility.  Although 
the Claimant complained of continuing wrist and shoulder pain, Dr. Mason noted that 
Dr. Davis had cleared her for all activities.  The Claimant also registered multiple 
conflicts with Dr. Mason regarding policies and care she was receiving at the care 
facility.  In particular, the Claimant had concerns over her bowel program as the care 
facility was not doing it at her regular time but waiting to do it on the night shift.  Dr. 
Mason advised the Claimant that the Insurer assigned an internal case manager, 
however, the Claimant told Dr. Mason that she would not be willing to cooperate with 
that.  Dr. Mason also discussed the possibility of moving the Claimant to an acute 
rehabilitation facility and the option of an external case manager.  The Claimant advised 
Dr. Mason that she “would be open to working with an external case manager” 
(Claimant’s Exhibit 1, p. 15).   

 
6. As of Dr. Mason’s April 24, 2012 follow up examination, the Claimant 

reported that she was still located at the Life Care Center.  Dr. Mason noted that the 
Claimant was “consumed again with a conflict with the insurance company” and that the 
Claimant blamed the fact that she was still at the Life Care Center on lack of 
authorization from the carrier.  For her part, Dr. Mason also notes that she heard from 
the internal nurse case manager who reported that it was the Claimant who was 
“dragging her feet” on the transition.  Dr. Mason notes that “[t]he bowel program 
continues to be an issue” and that the Claimant was unhappy that her PT was cut back 
since she felt that her decreased activity level was leading to increased constipation 
(Claimant’s Exhibit 1, p. 13).  Dr. Mason also noted that she discussed with the 
Claimant that the goal was for her transfer to a more independent living situation and 
ultimately to resume safe care at home.  Dr. Mason reported that the Claimant 
expressed concerns about barriers to that with her current situation (Claimant’s Exhibit 
1, p. 14).    

    
7. On May 8, 2012, the Claimant saw Dr. Mason again for another follow up 

examination.  The Claimant advised Dr. Mason that she was transferred to Garden 
Plaza Assisted Living on April 26, 2012, but therapy was not yet authorized.  Dr. Mason 
noted the Claimant was “quite upset about that.”  A home care aid was coming from 
another agency to assist with the Claimant’s bowel program but the Claimant reported 
that the aid worker has not had previous experience so the Claimant has to direct her.  
Dr. Mason questioned the timing of the Claimant’s bowel program and the location (in 
her bed as opposed to using the commode chair) and offered suggestions to improve 
the bowel program.  Dr. Mason noted the Claimant was “amenable” to the suggestions.  
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Dr. Mason opined that the Claimant needed to go to acute rehabilitation for the nursing 
component since the Claimant was not moving forward in terms of getting her 
independent with her bowel program and “that is her biggest barrier to returning home” 
(Claimant’s Exhibit 1, p. 9; Respondents’ Exhibit E, p. 50).  Dr. Mason also notes that 
the Claimant still complains of anxiety and the case manager has requested consulting 
a different psychologist.  Dr. Mason preferred that the Claimant return to see Dr. Bugg.  
Dr. Mason noted that the biggest barriers to getting to a psychologist appointment are 
transportation and fatigue (Claimant’s Exhibit 1, pp. 9-10; Respondents’ Exhibit E, pp. 
50-51).      

 
8. On May 16, 2012, the Claimant filed an Amended Application for Hearing 

endorsing the issues of (a) authorization of Nurse Case Manager Annette Carter; and 
(2) authorization of occupational therapy.   

 
9. A Response to the Amended Application for Hearing was filed on May 24, 

2012 endorsing the issues of (a) medical benefits/reasonably necessary, and (b) CRS 
8-43-404(3) – Claimant engaged in injurious practice and refusing treatment; 
suspension or reduction in benefits until compliance.    

 
10. On May 22, 2012, the Claimant saw Dr. Mason for follow up examination.  

Dr. Mason notes that the Claimant remains at the assisted living facility but that the 
Claimant was not receiving physical therapy, which was the reason that the Claimant 
was placed in the facility.  Dr. Mason reported that she “received copious 
correspondence and many phone calls regarding the patient.  Apparently, the request 
for her outpatient physical therapy was sent to you and the provider indicated he 
attempted to contact me though I never received any messages to that effect. Based on 
his assessment, the PT is being denied….Unfortunately, I think this is a very ill-advised 
decision on the part of the carrier and is only going to prolong her care further when it 
has already been very prolonged.  It is not helping her get to independence” (Claimant’s 
Exhibit 1, p. 6).  Dr. Mason noted a variety of complaints from the Claimant about the 
care she was receiving, including issues with the lack of therapy, continuous nausea, 
foul-smelling urine with increased sediment and a dirty catheter and a fall that the 
Claimant had and no one came to assist her.  As a result of this, Dr. Mason noted that 
the Claimant is “somewhat more depressed” and “very angry” (Claimant’s Exhibit 1, p. 
7).  Dr. Mason’s chief concerns were that the Claimant has not “achieved the functional 
independence that was the goal of her going to assisted living in the first place since 
she has not had any therapy since that transfer” and “[t]here has not been any well-
trained rehabilitation nurse available to work with her on her bowel issues, which have 
been a big barrier” (Claimant’s Exhibit 1, p. 7).       

 
11. At her June 19, 2012 follow up evaluation with Dr. Mason, the Claimant 

reported that she went home from the life care facility on 5/26/12 and that she has had 
no treatment or evaluation since that time.  The Claimant reported transportation issues 
related to her taking anxiety medications and she noted that she still had not followed 
up with Dr. Bugg.  The Claimant also reported that she continues to have problems with 
her bowel program.  Dr. Mason discussed weaning off pain medications and the 
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possibility of outpatient therapy with the Claimant (Claimant’s Exhibit 1, pp. 4-5; 
Respondents’ Exhibit E, pp. 47-48). 

 
12. The Claimant saw Dr. Mason again on July 24, 2012 and reported that 

she had a fall on 7/14/2012 when her right arm gave out during a transfer and she fell 
between the couch and wheelchair and dining room table.  The Claimant reported that 
she continues to have difficulty with her bowel program and that she attempted to 
schedule with the RN at Craig regarding her bowel program but the nurse practioner 
was on vacation for three weeks (Claimant’s Exhibit 1, p. 2; Respondents’ Exhibit E, p. 
43).  Dr. Mason continued to encourage the Claimant to schedule something with the 
nurse practitioner at Craig and discussed that she was authorized for physical therapy 
(Claimant’s Exhibit 1, p. 3; Respondents’ Exhibit E, pp. 44). 

 
13. At the commencement of the hearing, the parties noted that the issue of 

authorization of therapy was resolved with the Respondents’ prior authorization of 
physical therapy at Spaulding.     

 
14. Jennifer Gassaway, the current adjuster on the Claimant’s claim since 

November 2011, testified at the hearing.  She testified that the basis for the 
Respondents’ argument that the Claimant was engaging in injurious practice and 
refusing treatment stems from the Claimant’s failure to follow up for psychological 
treatment and the failure to be reevaluated at Craig Hospital for her bowel program.  
Ms. Gassaway testified that Carol Mangrove is currently the nurse case manager for the 
Claimant and has been so since February 2012.  Prior to that there was another internal 
nurse case manager.  Ms. Gassaway testified that the Claimant does not want Ms. 
Mangrove to contact her directly so the Claimant must coordinate directly with her 
medical providers.  Ms. Gassaway testified that Dr. Bugg’s office has tried to contact the 
Claimant to schedule a psychiatric appointment but that they have not heard back from 
the Claimant and Ms. Gassaway is unaware of any other impediments to the scheduling 
of a psychiatric appointment.  Ms. Gassaway likewise testified that contact with Craig 
Hospital indicates that the Claimant has not contacted Craig Hospital to schedule an 
evaluation for her bowel program.  Ms. Gassaway acknowledged that Dr. Mason’s 
records indicate that the Claimant did try to schedule an appointment for her bowel 
program but that the nurse practitioner was on vacation for 3 weeks.  Ms. Gassaway 
testified that the reason she cannot approve Annette Carter, the nurse practitioner 
recommended by Dr. Mason, is that the company for which Ms. Carter works is not on 
the Insurer’s approved vendor list.    

 
15. As of the date of the hearing, the Claimant had not scheduled 

appointments for evaluations with Dr. Bugg or Craig Hospital. 
 
16. There are a variety of factors contributing to the Claimant’s failure to 

schedule appointments for evaluations with Dr. Bugg and Craig Hospital, including (a) 
factors related to the Claimant’s current medical conditions (fatigue, depression and 
dysphoria); (b) the unavailability of others to complete the scheduling process at times; 
(c) the Claimant’s transportation issues; and (d) the Claimant’s mistrust of the internal 
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nurse case managers on this claim based on her prior experiences.  All parties 
acknowledge this has been a complicated claim and the Claimant’s full recovery to her 
pre-October 15, 2010 baseline condition has been protracted.  However, the 
Respondents have failed to prove that the delay in recovery results mainly from the 
Claimant engaging in injurious practice.   

 
17. Dr. Mason’s recommendation for utilizing external nurse case manager 

Annette Carter is intended to better coordinate the Claimant’s care and schedule 
appointments necessary for the Claimant’s medical progress.  There is no medical 
reason for the Respondents’ denial of authorization and based upon Dr. Mason’s 
opinions, there is reason to believe that the appointment of Annette Carter will better 
facilitate the Claimant’s care and result in greater progress towards the Claimant 
reaching MMI for conditions related to her work injury.   

 
   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits – Reasonably Necessary and Causally Related 

Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S. However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. § 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 
12 P.3d 844, 846 (Colo. App.2000). The evidence must establish the causal connection 
with reasonable probability, but it need not establish it with reasonable medical 
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certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 
P.2d 106 (Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 
210, 236 P.2d 2993.  Medical evidence is not required to establish causation and lay 
testimony alone, if credited, may constitute substantial evidence to support an ALJ’s 
determination regarding causation.  Industrial Commission of Colorado v. Jones, 688 
P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial Commission of Colorado, 717 P.2d 
1000 (Colo. App. 1986).   

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

In this case, on October 15, 2010 the Claimant sustained an admitted work injury 
when a 20-25 lb. projection screen fell on her during a class she teaching.  She was 
transported to the hospital and began a protracted course of medical treatment 
complicated, in part, due to her pre-existing condition.  The Claimant was initially 
discharged from the hospital on October 21, 2010 to her home with home health care 
because she was not accepted to any long-term acute care or rehabilitation facility and 
the Claimant refused a skilled nursing facility option.  After surgery on her shoulder and 
wrist in November of 2011, the Claimant was transferred to Life Care Center of Aurora 
for her postoperative management.  At this point there were further complications in the 
Claimant’s care arising from a combination of issues related to the Claimant’s pre-
existing condition, a lack of authorization of sufficient therapy, difficulties related to the 
Claimant’s anxiety and possibly concerns related to her cultural background.  There was 
also documented difficulty in scheduled certain recommended treatment, namely, 
psychological evaluation with Dr. Bugg and evaluation at Craig Hospital for the 
Claimant’s bowel program.   

 
The Claimant established by a preponderance of the evidence that authorization 

of external nurse case manager Annette Carter is likely to result in better coordination of 
the Claimant’s care and scheduling of appointments necessary for the Claimant’s 
medical progress.  There is no medical reason for the Respondents’ denial of 
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authorization and, based upon Dr. Mason’s opinions, it is more likely than not that the 
appointment of Annette Carter will better facilitate the Claimant’s care and result in 
greater progress towards the Claimant reaching MMI for conditions related to her work 
injury. 

 
Injurious Practice 

 
 C.R.S. §8-43-404(3) provides, in pertinent part,  
 

If any employee persists in any unsanitary or injurious practice which 
tends to imperil or retard recovery or refuses to submit to such medical or 
surgical treatment or vocational evaluation as is reasonably essential to 
promote recovery, the director shall have the discretion to reduce or 
suspend the compensation of any such injured employee. 

 
 The employer has the burden of proving that a worker has persisted in engaging 
in "any unsanitary or injurious practice which tends to imperil or retard his recovery" or 
has "refused to submit to such medical ... treatment ... as is reasonably essential to 
promote his recovery and rehabilitation.  Absent proof of either a refusal to accept 
essential medical treatment or persistence in engaging in an injurious practice, the 
statute is inapplicable.  Neodata Services v. Industrial Claim Appeals Office, 805 P.2d 
1180 (Colo. App. 1991).     
 

There are a variety of factors contributing to the Claimant’s failure to schedule 
appointments for evaluations with Dr. Bugg and Craig Hospital, including (a) factors 
related to the Claimant’s current medical conditions (fatigue, depression and dysphoria); 
(b) the unavailability of others to complete the scheduling process at times; (c) the 
Claimant’s transportation issues; and (d) the Claimant’s mistrust of the internal nurse 
case managers on this claim based on her prior experiences.  All parties acknowledge 
this has been a complicated claim and the Claimant’s full recovery to her pre-October 
15, 2010 baseline condition has been protracted.  However, the Respondents have 
failed to prove that the delay in recovery results mainly from the Claimant engaging in 
injurious practice.  

 
 In fact, the failure to authorize or provide adequate physical therapy during the 

Claimant’s rehabilitation after surgery is more likely than not a greater contributing factor 
in the Claimant’s delayed progress towards recovery.  The Claimant’s authorized 
treating physician Dr. Mason has repeatedly noted the Claimant’s frustration and 
difficulties related to her medical care and has proposed a solution for better facilitation 
of the Claimant’s medical care and the scheduling of appointments for psychological 
evaluation and the Claimant’s bowel program.  Per this Order, the ALJ has found that 
the authorization of an external nurse case manager is reasonable and necessary.  It is 
expected that the implementation of this authorization will eliminate or reduce further 
delay in the scheduling of the Claimant’s medical care.  However, the Respondents 
have not currently proven that the Claimant’s actions or intentional and persistent failure 
to act have resulted in the situation responsible for the delay in her recovery and 
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rehabilitation such that the ALJ is willing to use the statutory discretion to suspend or 
reduce benefits.   
 

ORDER 

 It is therefore ordered that: 

1. External Nurse Case Manager Annette Carter is authorized to act as the 
Claimant’s Nurse Case Manager for this claim pursuant to the recommendation of Dr. 
Mason.  Respondents shall take all necessary actions to de-authorize the current 
internal Nurse Case Manager on this claim and replace her with Annette Carter. 

2. The Respondents have failed to prove by a preponderance of the 
evidence that the Claimant has engaged in injurious practice per C.R.S. §8-43-404(3) 
warranting the exercise of the ALJ’s discretion to reduce or suspend the Claimant’s 
compensation.  As such, the Respondents’ claim under C.R.S. §8-43-404(3) is 
dismissed and denied.   

3. All matters not determined herein are reserved for future determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 25, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-490-01 

ISSUES 

This issues set for determination were compensability, temporary total disability 
benefits from May 7, 2012 until July 23, 2012 and temporary partial disability benefits 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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from July 23, 2012 and ongoing until terminated by operation of law. The parties agreed 
that Claimant was earning an average weekly wage that was sufficient to entitle him to 
the maximum temporary total disability rate of $828.03 per week. The parties stipulated 
the specific amount of temporary partial disability benefits is reserved for future 
determination.  
 

Respondents allege that Claimant was responsible for his termination. The only 
other issue was authorized treating physician.  
 

FINDINGS OF FACT 

1.  Claimant was employed with Employer where he drove a fuel truck. His 
duties included fueling and performing maintenance on trucks and equipment. Claimant 
worked ten to twelve hours per day, six days per week.  

 
2. On May 5, 2012 Claimant had to put oil in a vehicle. To do so he had to 

place himself between the wheel and the chassis of the vehicle and lower himself down 
into an awkward squatting position. While he was doing this, he felt a pop in his back 
and felt pain. 

 
3. Claimant did not report this immediately to his employer. The incident 

occurred was on a Saturday at the end of the work day. Claimant thought it was 
something that he would recover from during his day off.  

 
4. Claimant left work shortly thereafter at 5:30 p.m., the normal time that he 

quit work on a Saturday. He was told by his supervisor, * *A, that they would finish 
working on that piece of equipment on Monday. 

 
5. After Claimant left work his back continued to hurt and grew worse. He 

was unable to get out of bed the following morning. He was not scheduled to work on 
Sunday and he rested for the day.  

 
6. The following morning Claimant was in too much pain to report to work. 

He texted * *A, and told him he hurt himself and could not come into work. Mr. *A texted 
back that if it was work related they would come and take him to the doctor. Claimant 
replied that he was home in bed and that they could come and take him to the doctor. 
He heard nothing more from Employer and no one came to take him to the doctor. 

 
7. Claimant’s wife called the company headquarters in and was told to call 

the safety manager, *B. Claimant was never told what doctor to see. 
 
8.  Claimant’s employment was terminated shortly thereafter. He testified 

that he was never given a reason for his termination. 
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9. At the time of his termination, Claimant was unable to work at his job. He 
was unable to reach, bend over or to lift, all of which was required to do his job with 
Employer. 

 
10. Claimant was aware that Employer had instructed him to report all injuries, 

including bumps and bruises, no matter how minor. Claimant did not report this injury on 
the day it happened and did not indicate the injury on his time card when he punched 
out that day. Claimant did not report to Employer every time he felt pain and that he 
wasn’t aware that anyone else did either.  

 
11. Claimant returned to work on July 23, 2012 for a different employer. He is 

able to do the work with his injuries because it only requires fueling and he does no 
maintenance. 

 
12. Claimant went for treatment at Denver Multi-Disciplinary Doctors and was 

treated by several physicians including Dr. Jon Shick, D.O. and Dr. Wayne Hoffman, 
D.C. Claimant received physical therapy and other treatment modalities at the clinic. 
The history he gave his treating doctors was that he injured himself while working for 
Employer. In report of the initial office visit on May 9, 2012, Dr. Shick states: 

 
 Patient states at the end of a 12-hour workday, he was 
going underneath a caterpillar “telehandler” to change the oil 
on the differential. He got into a tight spot wile under the 
vehicle and had trouble getting out. As he maneuvered and 
lifted himself out from underneath the unit, he felt a sharp 
pain go through his lumbar spine area centrally. At the time, 
patient did not realize the seriousness of the injury and so he 
went to drive home. He started feeling severe pain and 
stiffness and in fact, he could not get out of bed the next 
morning.  

 
13.  Dr. Shick diagnosed lumbosacral radiculitis and lumbar sprain/strain. He 

also stated that, “with a reasonable degree of medical probability, the accident of 
05/05/12 was the proximate cause of the claim-related injuries above.”  

 
14. Claimant’s supervisor, * *A, testified that he was working with Claimant at 

the time of the injury. He testified when he does the work on the equipment he would 
drop to one knee. He stated that toward the end of the day he noticed that Claimant had 
loaded his tools and left the job site at a high rate of speed. Mr. *A did not recall if he 
told Claimant that he could leave. Mr. *A testified that he presumed that Claimant had 
quit his job. 

 
15. Mr. *A confirmed Claimant’s reporting of the injury. He stated that he 

received a text from Claimant on Monday morning stating that he was injured on the job.  
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16. *B, the site safety coordinator, testified on behalf of Respondents. He 
stated that he did see Claimant leave the job site in a hurried manner and appeared to 
be visibly upset. He testified that he was told on Monday by Mr. *A that Claimant was 
injured. He talked to Claimant who told him that his back had been sore on Sunday from 
activity that occurred on Saturday. He also stated that the job Claimant performed 
required a lot of bending and twisting. 

 
17.  *C testified that he was the project engineer for the Employer. Mr. *C 

testified that he terminated Claimant based upon conversations he had with Mr. *A. Mr. 
*C believed that Claimant had quit his job and therefore terminated Claimant on Monday 
when he did not report to work. He also stated that he first became aware of the injury 
on Monday after he terminated Claimant. He stated that he would not have terminated 
Claimant had he known that he had been injured but that when he was told of the injury 
Claimant had already been terminated. To Mr. *C’s knowledge, no one took Claimant to 
the doctor or directed him to a doctor.  

 
18. Claimant testified that he had not quit his job and only took his tools out of 

the truck because he was starting to lose tools and wanted to keep them safe. 
Claimant’s testimony is credible and persuasive. Claimant did not quit his job with 
Employer.  

CONCLUSIONS OF LAW 

The purpose of the Act is to assure the quick and efficient delivery of disability 
and medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of any litigation. Section 8-40-102(1), C.R.S. A claimant in a Workers' 
Compensation claim has the burden of proving entitlement to benefits by a 
preponderance of the evidence. §8-42-101, C.R.S. A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the injured 
worker or the rights of the employer. §8-43-201, C.R.S. A Workers' Compensation case 
is decided on its merits. §8-43-201, C.R.S. 

 
The ALJ’s factual findings concern only evidence that is dispositive of the issues 

involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

 
When determining credibility, the ALJ has considered the consistency or 

inconsistency of the witness's testimony and actions; the reasonableness or 
unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, 
prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 
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For an injury to be compensable under the Act, it must “arise out of” and “occur 
within the course and scope” of employment. Price v. Industrial Claim Appeals Office, 
919 P.2d 207, 210 (Colo. 1996). Proof of causation is a threshold requirement that an 
injured employee must establish by a preponderance of the evidence before any 
compensation is awarded. §8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals 
Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is generally one 
of fact for determination by the ALJ. Faulkner, supra, 12 P.3d at 846. 

 
Claimant has proven by a preponderance of the evidence that he was injured 

while working for Employer. His testimony regarding how his injury happened was 
consistent with his history as given to his treating physicians.  

 Sections 8-42-103(1)(g) and 8-42-105(4), C.R.S., (termination statutes) provide 
that, where it is determined that a temporarily disabled employee is responsible for 
termination of employment, the resulting wage loss shall not be attributable to the on-
the-job injury. Respondents shoulder the burden of proving by a preponderance of the 
evidence that a claimant was responsible for his or her termination. See Colorado 
Compensation Insurance Authority v. Industrial Claim Appeals Office, 20 P.3d 1209 
(Colo. App. 2000).  

 
Claimant was unable to return to work because of his injuries. Respondents 

assert that the Claimant is not entitled to temporary benefits because he was 
responsible for termination. Employer mistakenly thought the Claimant had abandoned 
his job; however, he had not reported to work because he was injured. He texted his 
supervisor and told him he was injured and couldn’t work. The project engineer said that 
he wouldn’t have terminated the Claimant if he had known that he had been injured. But 
by the time he found out that the Claimant was injured, he already had terminated him. 
He also testified that had he known the Claimant was injured, he would have kept him 
on the job in some capacity. Respondents have failed to establish that Claimant was 
responsible for the termination of his employment. 

 
The Claimant is entitled to temporary total disability benefits from May 27, 2012 

until July 7, 2012 when he returned to work at another employer, albeit at a lower wage. 
Section 8-42-101(5), C.R.S. Thereafter he is entitled to temporary partial disability 
benefits. Section 8-42-106, C.R.S. 

An insurer is liable for medical care that is reasonably needed to cure and relieve 
an injured worker from the effects of a compensable injury. Section 8-42-101(1), C.R.S. 
Section 8-43-404(5)(a), C.R.S., gives the respondents the right in the first instance to 
select the authorized treating physician (“ATP”). Authorization refers to a physician’s 
legal status to treat the industrial injury at the respondents’ expense. Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim 
Appeals Office, 944 P2d. 677 (Colo. App. 1997). If upon notice of the injury the 
employer fails forthwith to designate an ATP, the right of selection passes to the 
claimant. Rogers v. Industrial Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987). 
The employer’s obligation to appoint an ATP arises when it has some knowledge of the 
accompanying facts connecting an injury to the employment such that a reasonably 



 

 73 

conscientious manager would recognize the case might result in a claim for 
compensation. Bunch v. Industrial Claim Appeals Office, 138 P.3d 381 (Colo. App. 
2006). 
 Claimant’s supervisor testified that he had notice of Claimant’s injury on Monday 
following the accident. However, while he texted the Claimant and said that they would 
take him to a doctor, it was never done. Also, a doctor was never selected for the 
Claimant to see for treatment. Claimant went to Denver Multi-Disciplinary Doctors and 
received treatment. Therefore, the doctors at that clinic who provided treatment to the 
Claimant are authorized treating physicians.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable;  

2. Denver Multi-Disciplinary Doctors is authorized. Insurer is liable for the costs 
of the care Claimant receives from them that is reasonably needed to cure and relieve 
from the effects of the compensable injury.  

3. Insurer shall pay Claimant temporary total disability benefits at the maximum 
rate from May 27, 2012 until July 7, 2012.  

4. Insurer shall pay Claimant temporary partial disability benefits from July 7, 
2012 until terminated pursuant to law.  

5. Insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due.  

6. Issues not determined herein are reserved for future determination. 

 

DATED: October 25, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-857-965 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of Scott 
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Hompland, D.O. that Claimant sustained a 10% whole person impairment as a result of 
her April 20, 2011 industrial injuries. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a *E promoter.  Claimant’s job duties 
required her to drive from the *E Denver office to law school campuses to promote the 
*E bar review course. 

 2. On April 20, 2011 Claimant was stopped at I-25 during the course and 
scope of her employment with Employer.  She was rear-ended by another vehicle and 
pushed forward into the car in front of her.  Claimant suffered injuries as a result of the 
impact. 

 3. Claimant visited Aspenwood Internal Medicine for an examination and was 
evaluated by Susan Esmond, PA-C.  PA-C Esmond diagnosed Claimant with a “c-spine 
strain, neck pain [and] right knee pain/contusion.” 

 4. Claimant subsequently obtained additional medical treatment for her 
injuries.  She underwent diagnostic studies, massage therapy and physical therapy.  
The physical therapy improved her knee pain but did not help her neck or back pain. 

 5. On August 25, 2011 Claimant visited Yusuke Wakeshima, M.D. for an 
examination.  Claimant reported that her lower back was her most painful area.  The 
other painful areas included her neck, upper back and right knee.  Dr. Wakeshima 
remarked that all of Claimant’s symptoms began after her April 20, 2011 motor vehicle 
accident.  He diagnosed Claimant with lower back myofacial pain, myofacial neck pain, 
myofacial upper back pain and right knee chondromalacia patella.  Dr. Wakeshima 
recommended an MRI of the lumbar spine, additional physical therapy and a TENS unit. 

 6. On August 31, 2011 Claimant returned to Dr. Wakeshima for an 
evaluation.  He noted that an MRI of Claimant’s lumbar spine was normal.  Dr. 
Wakeshima commented that Claimant’s clinical history, examination and radiologic 
studies were consistent with bilateral sacroiliac (SI) joint dysfunction.  He scheduled a 
bilateral SI joint injection under fluoroscopy “for clinical findings suggestive of SI joint 
dysfunction.” 

 7. Claimant subsequently underwent acupuncture therapy through Samuel 
Y. Chan, M.D.  In an October 17, 2011 report Dr. Chan addressed Claimant’s 
lumbosacral spine, cervical spine and right knee.  Regarding the lumbosacral spine Dr. 
Chan sought to rule out a lumbosacral strain and SI joint dysfunction.  He specifically 
remarked that Claimant continued “to have findings consistent with musculoskeletal 
pain.” 

 8. On November 8, 2011 Claimant returned to Dr. Wakeshima for an 
evaluation.  He noted that Gary Zuehlsdorf, D.O. had transferred care to him as 
Claimant’s primary treating physician.  Claimant reported that her main source of pain 
was in her lumbar region.  Dr. Wakeshima determined that Claimant’s clinical history 
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and examination were suggestive of SI joint dysfunction rather than a lumbar sprain or 
strain.  He also remarked that Claimant’s neck and upper back pain was likely myofacial 
in nature. 

 9. On February 24, 2012 Claimant visited Dr. Wakeshima for an 
examination.  He determined that she had reached Maximum Medical Improvement 
(MMI).  Dr. Wakeshima commented that Claimant had completed the remainder of her 
acupuncture sessions.  He explained that Claimant had a history of chronic axial lower 
back pain but her symptoms had “profoundly improved.”  Dr. Wakeshima remarked that 
Claimant’s clinical history was consistent with SI joint dysfunction and she had 
experienced significant improvement after an SI joint injection by Dr. Chan.  He also 
commented that Claimant’s neck and upper back symptoms had resolved. 

 10. Dr. Wakeshima noted that Claimant was entitled to an impairment rating 
for her SI joint dysfunction pursuant to the Division of Workers’ Compensation (DOWC) 
Impairment Rating Tips because she had suffered at least “six months of medically 
documented pain and rigidity with and without spasms.”  Relying on the AMA Guides for 
the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA Guides), Dr. 
Wakeshima assigned Claimant a 4% impairment rating for lumbar spine range of motion 
deficits.  For a specific disorder of the spine he determined that her SI joint dysfunction 
warranted a 5% impairment rating.  Combining the ratings yields a total 9% whole 
person impairment. 

 11. Respondents challenged Dr. Wakeshima’s impairment determinations and 
sought a DIME.  On May 7, 2012 Scott Hompland, D.O. performed the DIME.  He also 
testified at the hearing in this matter.  Dr. Hompland agreed with Dr. Wakeshima that 
Claimant had reached MMI on February 24, 2012.  Regarding Claimant’s impairment, 
Dr. Hompland was not convinced that Claimant had any SI joint abnormalities but 
acknowledged that multiple medical providers had determined that she suffered from SI 
joint dysfunction.  He specifically remarked that Dr. Chan’s SI joint injections were 
performed improperly and could not form the basis for an SI joint dysfunction diagnosis.  
Nevertheless, Dr. Hompland determined that Claimant warranted a 5% impairment 
rating for her lower back pursuant to Table 53 of the AMA Guides because of 
“persistent, ongoing pain with rigidity and spasm of her muscles and paraspinal 
muscles.”  He remarked that Claimant’s rating could have been based on a diagnosis of 
SI joint dysfunction “but it was also with consideration of the back spasms and rigidity” 
as noted in Table 53, II.B. of the AMA Guides.  Dr. Hompland also determined that 
Claimant warranted a 5% impairment for lumbar spine range of motion deficits.  
Combining the ratings yields a total 10% whole person impairment. 

 12. Allison M. Fall, M.D. testified that she evaluated Claimant on December 
22, 2011 and June 21, 2012.  She explained that pursuant to Level II training and the 
AMA Guides it was inappropriate for Dr. Hompland to provide Claimant with a Table 53 
II. B. impairment rating as a direct and proximate result of the April 20, 2011 incident.  
The reason why it was inappropriate is because Dr. Hompland failed to provide a 
medically probable specific diagnosis for Claimant.  Dr. Fall noted the contemporaneous 
medical records do not demonstrate complaints of lower back problems for one month 
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following the motor vehicle accident.  Dr. Fall explained that in order to assign a Table 
53, II. B. rating pursuant to level II training and the AMA Guides there must be a medical 
diagnosis as well as objective evidence of pathology to establish that the problems were 
caused by an industrial injury.  She therefore concluded that merely because Dr. 
Hompland observed Claimant’s ongoing pain with rigidity and spasm does not mean 
that Claimant sustained a ratable impairment.  Accordingly, Dr. Fall determined that 
Claimant did not suffer any permanent impairment as a result of her April 20, 2011 
motor vehicle accident. 

 13.  Respondents have failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Hompland that Claimant suffered a 10% whole 
person impairment rating. Dr. Hompland assigned Claimant a 5% impairment rating 
pursuant to Table 53 of the AMA Guides because of “persistent, ongoing pain with 
rigidity and spasm of her muscles and paraspinal muscles.”  He also determined that 
Claimant warranted a 5% impairment for lumbar range of motion deficits.  Combining 
the ratings yields a 10% whole person impairment for Claimant’s April 20, 2011 
industrial injuries.  Dr. Wakeshima had concluded that Claimant was entitled to an 
impairment rating for her SI joint dysfunction pursuant to the DOWC Impairment Rating 
Tips because she had suffered at least “six months of medically documented pain and 
rigidity with and without spasms.”  Dr. Hompland acknowledged that Claimant’s rating 
could have been based on a diagnosis of SI joint dysfunction “but it was also with 
consideration of the back spasms and rigidity” as noted in Table 53, II. B. of the AMA 
Guides.  In contrast, Dr. Fall explained that in order to assign a Table 53, II. B. rating 
pursuant to level II training and the AMA Guides there must be a medical diagnosis as 
well as objective evidence of pathology to establish that the problems were caused by 
an industrial injury.  She therefore concluded that merely because Dr. Hompland 
observed Claimant’s ongoing pain with rigidity and spasm does not mean that Claimant 
sustained a ratable impairment.  However, Dr. Fall’s determination constitutes a mere 
difference of opinion with Dr. Hompland’s DIME conclusion that Claimant warranted a 
10% whole person impairment for her lumbar spine condition and range of motion 
deficits.  Dr. Hompland assigned a Table 53 impairment rating for Claimant’s lumbar 
spine based on persistent pain, rigidity and spasms in her lower back as documented in 
the medical records.  The disagreement of Dr. Fall is therefore not unmistakable 
evidence that Dr. Hompland’s opinion was incorrect.  Accordingly, Claimant suffered a 
10% whole person impairment rating for her April 20, 2011 industrial injuries.             

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
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the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
accorded the DIME physician’s findings.  Id.  Whether the DIME physician properly 
applied the AMA Guides to determine an impairment rating is generally a question of 
fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 
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 7. As found, Respondents have failed to produce clear and convincing 
evidence to overcome the DIME opinion of Dr. Hompland that Claimant suffered a 10% 
whole person impairment rating. Dr. Hompland assigned Claimant a 5% impairment 
rating pursuant to Table 53 of the AMA Guides because of “persistent, ongoing pain 
with rigidity and spasm of her muscles and paraspinal muscles.”  He also determined 
that Claimant warranted a 5% impairment for lumbar range of motion deficits.  
Combining the ratings yields a 10% whole person impairment for Claimant’s April 20, 
2011 industrial injuries.  Dr. Wakeshima had concluded that Claimant was entitled to an 
impairment rating for her SI joint dysfunction pursuant to the DOWC Impairment Rating 
Tips because she had suffered at least “six months of medically documented pain and 
rigidity with and without spasms.”  Dr. Hompland acknowledged that Claimant’s rating 
could have been based on a diagnosis of SI joint dysfunction “but it was also with 
consideration of the back spasms and rigidity” as noted in Table 53, II. B. of the AMA 
Guides.  In contrast, Dr. Fall explained that in order to assign a Table 53, II. B. rating 
pursuant to level II training and the AMA Guides there must be a medical diagnosis as 
well as objective evidence of pathology to establish that the problems were caused by 
an industrial injury.  She therefore concluded that merely because Dr. Hompland 
observed Claimant’s ongoing pain with rigidity and spasm does not mean that Claimant 
sustained a ratable impairment.  However, Dr. Fall’s determination constitutes a mere 
difference of opinion with Dr. Hompland’s DIME conclusion that Claimant warranted a 
10% whole person impairment for her lumbar spine condition and range of motion 
deficits.  Dr. Hompland assigned a Table 53 impairment rating for Claimant’s lumbar 
spine based on persistent pain, rigidity and spasms in her lower back as documented in 
the medical records.  The disagreement of Dr. Fall is therefore not unmistakable 
evidence that Dr. Hompland’s opinion was incorrect.  Accordingly, Claimant suffered a 
10% whole person impairment rating for her April 20, 2011 industrial injuries. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
 1. Respondents have failed to produce clear and convincing evidence to 
overcome the DIME opinion of Dr. Hompland that Claimant suffered a 10% whole 
person impairment rating. 

2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
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Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 25, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-944-01 

PRELIMINARY MATTERS AND STIPULATIONS 

 The parties reached stipulations, accepted by the ALJ, that if the claim is 
found compensable,  

1. The Claimant’s average weekly wage is $340.08.   

2. The Claimant is entitled to temporary total disability benefits from 
May 1, 2012 through July 31, 2012.   

3. Respondents are responsible to pay under the fee schedule all 
medical care the Claimant received following her May 1, 2012 injury.     

 

ISSUES 

 Based upon the foregoing, the remaining issue presented at the hearing 
was: 

  Whether the Claimant proved by a preponderance of the evidence 
that her May 1, 2012 accident arose out of, and in the course of her employment 
with the Respondent-Employer. 

 

FINDINGS OF FACT 

1. As of May 1, 2012, the Claimant was employed as a secretary by the 
Respondent-Employer in Pueblo, CO.  The Respondent-Employer’s location is in a 
large medical building surrounded by a parking lot.  The employees of the Respondent-
Employer are allowed to park in the parking lot during their scheduled shifts.   
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2. Prior to May 1, 2012, the Claimant was under the care of Dr. Lance 
Farnsworth for treatment of right thigh pain.  Dr. Farnsworth described the Claimant’s 
right thigh condition prior to May 1, 2012 as follows: 

Of note, the patient is well-known to me, and there was concern for a stress 
fracture based on her clinical symptoms of the last several months, and 
radiographs did demonstrate a small area of cortical thickening at the lateral 
aspect of the midportion of the femur.  An MRI scan was ordered and 
performed on 4/5/2012 which was consistent with a healing stress fracture 
about the femoral shaft.   

3. Notwithstanding the healing stress fracture diagnosed by Dr. Farnsworth, 
the Claimant was under no temporary or permanent physical restrictions for her right 
thigh pain prior to May 1, 2012.  The Claimant was working unrestricted full duty prior to 
May 1, 2012 and was able to walk significant distances, she was able to navigate flights 
of stairs and she was able to perform the lifting required of her position.  The Claimant 
did experience soreness in her right leg when walking but it did not limit how she lifted 
her leg when walking. 

4. The Claimant testified that her right leg has never given out on her; not 
before or since May 1, 2012.        

5. On May 1, 2012, Claimant arrived at the Respondent-Employer’s a few 
minutes early for her scheduled 7:00 a.m. shift.  The Claimant parked her vehicle in the 
Respondent-Employer’s parking lot and exited the vehicle.  The Claimant gathered a 
bag of belongings she needed for the day and proceeded to walk towards the building 
where she was to begin her shift.   

6. The Claimant walked toward the building using a sidewalk provided by the 
facility.  As the Claimant neared the entrance to the building she tripped over an uneven 
section of the sidewalk.  The Claimant’s right foot caught the edge of the uneven section 
of sidewalk causing her to lose her balance.  The Claimant stumbled forward a couple 
of steps trying to save herself from falling.  The Claimant was unable to save herself 
and fell forward onto all fours landing hard onto her right side.  The Claimant was on the 
sidewalk when she tripped and when she came to rest she was on the blacktop 
roadway located at the end of the sidewalk.   

7. The Claimant’s testimony as to the mechanism of injury is persuasive and 
credible.   

8. The Claimant had an immediate and severe onset of pain in her right thigh 
and an ambulance was called.  The emergency response personnel arrived on scene, 
stabilized the Claimant’s right leg and transported her to Parkview Medical Center for 
treatment.  The ambulance notes document that “[patient] was walking into work when 
she tripped and fell to her knees from a standing position.”   
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9. The Claimant arrived at Parkview Medical Center and received treatment 
from emergency personnel including Dr. Lance Farnsworth.  Dr. Farnsworth’s medical 
records from the day in question state as follows: 

The patient is a 57-year-old female who was walking earlier on the 
afternoon of 5/1/2012 when she tripped and fell, suffering significant pain 
and inability to bear weight on her right lower extremity.  She was brought 
to Parkview Medical Center where she was noted to have a displaced and 
comminuted mid-femoral diaphyseal fracture.  The patient is being 
admitted for definitive management of the fracture.   

10. As a result of the displaced and comminuted mid-femoral diaphyseal 
fracture, Dr. Farnsworth performed an emergency right intramedullary nailing of the 
femoral shaft fracture.  Claimant was discharged from Parkview Medical Center on May 
5, 2012 with a diagnosis of right femoral shaft fracture.   

11. The Claimant followed up with Dr. Farnsworth after her release from the 
Parkview Medical Center.  Dr. Farnsworth kept the Claimant off of work completely from 
May 1, 2012 to July 31, 2012.  The Claimant was released by Dr. Farnsworth to return 
to unrestricted full duty on August 1, 2012 and the Claimant returned to work on that 
day. 

12. The ALJ recognizes there is some conflicting evidence with regard to 
whether the Claimant tripped and fell or whether the Claimant’s right leg spontaneously 
“gave out.”  The ALJ finds that the totality of the evidence establishes that the Claimant 
tripped on the raised sidewalk and fell forward causing her injuries.  

13. The ALJ finds that the Claimant’s pre-existing stress fracture did not have 
role in the causation of the Claimant’s trip and fall; albeit it may have had a role in 
exacerbating the ultimate damage caused by the trip and fall. The ALJ finds that the 
Claimant’s fall was not caused in any manner by her pre-existing condition, but by 
tripping over the raised concrete on the sidewalk. 

14. The ALJ specifically finds that the precipitating cause of the Claimant’s 
injury is not the pre-existing condition suffered by the claimant. 

15. The ALJ finds that the Claimant has established that it is more likely than 
not that her injuries occurring on May 1, 2012 arose and of and were in the course of 
her employment with the Respondent-Employer. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. § 8-
40-102 (1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of 
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proving entitlement to benefits by preponderance of the evidence.    §8-42-101, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592, P .2d 792 (1979); People v. M.A., 104 P .3d 273, 275 (Colo. App. 2004)  
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers’ Compensation case is decided on its merits. §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P .3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bi-as, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P 
.2d 1205 (1936); CJI, Civil 3:16 (2007) 

4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment. Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  §8-41-301 (1)(c) C.R.S.; Faulkner v Industrial Claim Appeals 
Office, 12 P 3.d 844, 846 (Colo. App. 2000),  The question of causation is generally one 
of fact for determination by the ALJ.  Faulkner, 12 P .3d at 846. 

5. In this case, the Claimant was on the Respondent-Employer’s premises 
immediately prior to her scheduled shift.  The Claimant was walking toward the building 
where she was to begin her shift when she tripped over a raised section of concrete in 
her path on the sidewalk.  The Claimant tripped and fell causing her to sustain injury to 
her leg.   

6. The determination of whether there is a sufficient “nexus” or causal 
relationship between the claimant's employment and the injury is generally one of fact, 
which the ALJ must determine based on the totality of the circumstances. In Re 
Question Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988); 
Moorhead Machinery & Boiler Co. v. Del Valle, 934 P.2d 861 (Colo. App. 1996). 
However, special rules apply in the event an injury is precipitated by some pre-existing 
condition brought by the claimant to the workplace. Where the precipitating cause of an 
injury is a pre-existing condition suffered by the claimant, the injury is not compensable 
unless a “special hazard” of the employment combines with the pre-existing condition to 
cause or increase the degree of injury. See National Health Laboratories v. Industrial 
Claim Appeals Office, 844 P.2d 763 (Colo. App. 1992). This principle is known as the 
“special hazard” rule.  
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7. Respondents assert that the incident and resulting injury on May 1, 2012 
is not compensable under the Colorado Workers’ Compensation Act as the fall itself 
was caused by the Claimant’s pre-existing right thigh condition.  The Claimant denied 
that her right thigh pain made it difficult for her to lift her leg.  As found above the ALJ 
concludes that the precipitating cause of the Claimant’s injury is not the pre-existing 
condition suffered by the claimant 

8. An injury arises out of employment if “there is a causal connection 
between the duties of employment and the injury suffered.”  Deters v. Times Publishing 
Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).  A fall by an employee at work, where 
neither the cause of the fall nor the resulting injury bears any special relation to the work 
performed or the conditions under which the work was performed, though it arises “in 
the course of” the employment, does not arise “out of” the employment.  See Finn v. 
Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968); Gabe’s Rubber Co. v. 
Industrial Commission, 705 P.2d 6 (Colo. App. 1985); Erwin v. Industrial Commission, 
695 P.2d 763 (Colo. App. 1984).  Such a fall is an unexplained fall, any injury resulting 
therefrom is idiopathic, and the claim is not compensable under the workers’ 
compensation system.   

9. Here, however, there is an explanation for the fall.  The Claimant was 
walking on a sidewalk on Respondent-Employer’s premises when she tripped over an 
uneven section of the sidewalk.  There is a distinct event and mechanism of injury.  
Thus the fall is compensable.   

10. The Claimant has established by a preponderance of the evidence that 
she suffered a compensable injury on May 1, 2012.     

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim under the Workers’ Compensation Act of Colorado 
for an injury occurring on May 1, 2012 is compensable.   

2. The Claimant is entitled to a general award of all reasonable and 
necessary medical benefits for her compensable May 1, 2012 injury.   

3. The Respondent-Insurer shall pay for medical care in accordance with the 
stipulations. 

4. The Claimant’s average weekly wage is $340.08.    

5. The Respondent-Insurer shall pay the Claimant temporary total disability 
benefits from May 1, 2012 through September 31, 2012.   

6. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 
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7. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: October 26, 2012  
Donald E. Walsh 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-448-01 

ISSUES 

1. Compensability of left knee injury; 
 
2.  Medical Benefits; 
 
3. Temporary Total Disability Benefits;  
 
4. Applicable Offsets of Temporary Total Disability Benefits; and  
 
5. Termination for Cause.   

. 
FINDINGS OF FACT 

1. The Claimant transferred from the Respondent-Employer’s facility in 
Florida, and began his employment with the local Respondent-Employer’s facility in 
Colorado in a maintenance position. The Claimant was not capable of performing this 
work and was them transferred to a driver position. Mr. *D, the Claimant’s supervisor, 
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testified that the Claimant was transferred to a driver position because the maintenance 
supervisor became aware Claimant was not qualified for the maintenance position.  

2. The Claimant provided contradictory information regarding his February 
28, 2012, injury. The Claimant testified that he injured his left knee at work on February 
28, 2012, while throwing chains on the tires of the garbage truck he was driving. The 
Claimant stated he reported the injury as work-related to his supervisor, *D, the same 
day. However, the Claimant later testified he told Mr. *D the injury occurred at home and 
at work. The Claimant then testified that he reported to dispatcher *F that the injury 
occurred at home. The Claimant indicated in the driver check sheet he had injured his 
left knee on February 28 at home. The Claimant provided a third explanation of how he 
was injured on February 28, 2012 to Independent Medical Examiner Dr. Davis. The 
Claimant reported to Dr. Davis he injured his left knee while “stepping out of his truck.”   

3. The Claimant testified that he did not report to the medical providers at the 
hospital that his injury on February 28, 2012 was work related. The Claimant later stated 
he did report the injury was work-related to the physician that treated him. Medical 
records indicate the Claimant reported the February 28, 2012 injury as work-related.  

4. The Claimant testified he did not report the injury on February 28, 2012 as 
work related because he did not want the injury “to go against on workman’s comp” and 
safety record.   

5. The ALJ finds that the totality of the evidence establishes that the 
Claimant’s ultimate position that he suffered a work-related injury on February 28, 2012 
lacks credibility. 

6. Mr. *D testified that he first heard of the Claimant’s February 28, 2012 
injury from *F. Mr. *D then asked the Claimant how he injured his knee and the 
Claimant stated he injured his knee at home.  This testimony is consistent with the 
records from the Respondent-Employer, and from the Claimant’s statements that he 
told *F about how his injury happened at that time. Mr. *D first became aware the 
Claimant was alleging the February 28, 2012 injury was work-related much later from an 
investigation conducted by *- into the April injury.  

7. The Claimant testified that he injured his knee on April 19, 2012 while 
pushing a container when he slipped on some gravel and felt his knee pop. The 
Claimant reported this injury occurred sometime around 7:20 am. However, the 
Claimant continued to work and did not report the injury until several hours later. 
Surveillance taken that day and the Claimant’s route sheet, which he filled in that same 
day, indicated he left the yard around 6:30 a.m. The stop where the Claimant was 
injured on April 19, 2012, was only about 75 yards away from the yard.  After the 
Claimant was confronted with this information in the investigation done by Mr. *G, the 
Claimant changed his story and reported the injury occurred around 6:35 am.  

8. Mr. *D testified following Claimant’s April 19, 2012 injury, that he asked the 
Claimant to reenact how the injury occurred. Mr. *D testified the Claimant told him the 
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container was heavy the day he was injured and that there was a motor part or 
something in it. Mr. *D then spoke with the business where the container was located 
and asked if there was a chance a motor part could be in the container. The business 
denied a motor part would be in the container because they did not deal with anything 
metal. They would also recycle any metal they would have.  

9. The ALJ finds that the Claimant’s report of injury on April 19, 2012 
contains various unresolved inconsistencies.  

10. The Claimant conceded during testimony that he had ongoing issues with 
his knee after the February 28, 2012 injury. He told investigator *G that he should not 
have returned to work so quickly, as his knee had continued to hurt him. *F testified he 
observed the Claimant on a daily bases. Mr. *F went so far as to engage the Claimant in 
a conversation about a “torn ACL.” These observations and conversations occurred 
prior to and up until the April 19, 2012 report of injury.  

11. The ALJ finds that the Claimant’s version of a work-related injury is not 
credible.  

12. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that he sustained an injury arising out of and in the course his duties with the 
Respondent-Employer on or about February 28, 2012 or on or about April 19, 2012. 

 

CONCLUSIONS OF LAW 

22. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.   

23. A workers’ compensation case is decided on its merits.  Section 8-43-201, 
C.R.S.  The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ need not address every piece of evidence 
or every inference that might lead to conflicting conclusions.  Magnetic Engineering, Inc. 
v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. App. 2000). 

24. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of a witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest. See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   

25. “Claimant in a workers’ compensation claim shall have the burden of 
proving entitlement to benefits by a preponderance of the evidence; the facts in a 
workers’ compensation case shall not be interpreted liberally in favor of either the rights 
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of the injured worker or the rights of the employer, and a workers’ compensation case 
shall be decided on its merits.”  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 
P.2d 590, 592 (Colo. App.  1998) (“Claimant has the burden of proving an entitlement to 
benefits by a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 
P.2d 915, 918 (Colo. App. 1993) (“The burden is on the claimant to prove his 
entitlement to benefits by a preponderance of the evidence.”).  Proof by a 
preponderance of the evidence requires claimant to establish that the existence of a 
contested fact is more probable than its nonexistence.  See Hoster v. Weld County Bi-
Products, Inc., W.C. No. 4-483-341 (ICAO March 20, 2002). 

26. A compensable injury is one that arises out of and in the course of 
employment.  Section 8-41-301(1) (b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer.  In this regard, there is no presumption that injuries 
which occur in the course of a worker's employment arise out of the employment.  Finn 
v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968); see also, Industrial 
Commission v. London & Lancashire Indemnity Co., 135 Colo. 372, 311 P.2d 705 
(1957). 

27. The Workers' Compensation Act creates a distinction between the terms 
“accident” and “injury.”  The term "accident" refers to an, “Unexpected, unusual, or 
undesigned occurrence.” Section 8-40-201 (1), C.R.S.   In contrast, an “injury” refers to 
the physical trauma caused by the accident.  In other words, an "accident" is the cause 
and an “injury” is the result City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 
(1967).  No benefits flow to the victim of an industrial accident unless the “accident” 
results in a compensable "injury."    Romine v. Air Wisconsin Airlines, W. C. No. 4-609-
531 (October 12, 2006). 

28. Proof of causation is a threshold requirement that an injured employee 
must establish by a preponderance of the evidence before any compensation is 
awarded.   C.R.S. §8-41-301(1) (c); Faulkner v. ICAO, 12 P.3d 844 (Colo. App. 2000).  
In other words, claimant must prove that an injury directly and proximately caused the 
condition for which benefits are sought.  Wal-Mart Stores v. Industrial Claim Appeals 
Office, 989 P.2d 521 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 
P.2d 1337 (Colo. App. 1997). 

29. A compensable industrial accident is one which results in an injury 
requiring medical treatment or causing disability. H & H Warehouse v. Vicory, 805 P.2d 
1167, 1169 (Colo. App. 1990).  To satisfy his burden of proof on compensability, 
claimant must prove that the industrial accident is the proximate cause of claimant's 
need for medical treatment or disability.  Section 8-41-301(1) (c), C.R.S.  An industrial 
accident is the proximate cause of a claimant's disability if it is the necessary 
precondition or trigger of the need for medical treatment. Subsequent Injury Fund v. 
State Compensation Insurance Authority, 768 P.2d 751 (Colo. App. 1988)  The question 
of whether claimant had proven a causal relationship between employment and the 
alleged injury or disease is one of fact for determination of the ALJ.  City of Durango v. 
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Dunagan, 939 P.2d 496 (Colo. App. 1997); Metro Moving & Storage v. Gussert, 914 
P.2d 411 (Colo. App. 1995). 

30. The ALJ concludes that the Claimant’s version of a work-related injury is 
not credible.  

31. As found above, the ALJ concludes that the Claimant has failed to 
establish by a preponderance of the evidence that on or about February 28, 2012 or on 
or about April 19, 2012 the Claimant suffered an injury to his knee arising out of and in 
the course of his employment with the Respondent-Employer.  

ORDER 

 It is therefore ordered that: 

The Claimant’s request for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: October 30, 2012  

Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-552-01 

 
ISSUE 

The following issue was raised for consideration at hearing: 
 
1. Whether the Claimant proved, by a preponderance of the evidence, 
that the medical treatment of eight (8) additional sessions of physical 
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therapy recommended by Dr. Swarsen, and requested by the Claimant, is 
reasonably necessary to cure and relieve the effects of the June 24, 2011 
industrial injury. 
   

FINDINGS OF FACT 
 
 Based upon the evidence presented at hearing, the ALJ finds as fact:  
 

1. On June 24, 2011 the Claimant injured his low back while working for 
Employer. 

 
2. The Claimant was provided medical care and requested a change of 

physician from Dr. Ladwig to Dr. Ronald Swarsen and was seen by Dr. Swarsen on 
October 18, 2011.  Dr. Swarsen found that the Claimant was a candidate for physical 
therapy which had stopped at this point.  Dr. Swarsen determined that physical therapy 
should be put on hold while the Claimant was referred to Dr. Ring for lumbar injections 
(Claimant’s Exhibit 4, p. 12; Respondents’ Exhibit C, p. 49).     

 
3. The injections had little to no effect and, in December 2011, Dr. Swarsen 

referred the Claimant to begin physical therapy again.  Dr. Swarsen ordered physical 
therapy two times per week and also recommended pool therapy (Claimant’s Exhibit 4, 
p. 16; Respondents’ Exhibit C, p. 152).   

 
4. During physical therapy on December 27, 201, the physical therapist noted 

that the Claimant was progressing well (Claimant’s Exhibit 12; p. 55; Respondents’ 
Exhibit G, p. 156).    

 
5. During physical therapy on January 10, 2012, the physical therapist noted 

that the Claimant had reported an increase of range of motion and that he was less stiff 
(Claimant’s Exhibit 12, p. 137; Respondents’ Exhibit G, p. 148).   

 
6. During a follow-up visit with Dr. Swarsen on January 17, 2012, Dr. Swarsen 

noted that the Claimant was improving with physical therapy.  The Claimant was more 
flexible and Claimant’s range of motion was increasing (Claimant’s Exhibit 4, pp. 17-18).   

 
7. The Claimant was actively involved in physical therapy when he went to Dr. 

Allison Fall on January 26, 2012 for an IME.  The Claimant reported to Dr. Fall that 
physical therapy was helping by making him more flexible.  Dr. Fall nevertheless placed 
the Claimant at MMI, finding that further treatment was not likely to lead to any further 
benefit (Claimant’s Exhibit 7; Respondents’ Exhibit A).     

 
8. Dr. Fall testified at the hearing that, at the time she evaluated Claimant, it was 

her opinion that further physical therapy was not medically necessary because the 
Claimant had not seemed to objectively progress with the physical therapy that he had 
already been provided.   
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9. On January 31, 2012 the Claimant was seen by Dr. Swarsen who found that 
the Claimant was making progress with physical therapy and that if he continued to 
make progress with physical therapy, Dr. Swarsen recommended more sessions 
(Claimant’s Exhibit 8, p. 28).    

 
10. During physical therapy on February 6, 2012 and February 9, 2012, the 

physical therapist noted that the Claimant was making progress and that his pain was 
decreasing (Claimant’s Exhibit 12, pp. 59-60).  

 
11. During physical therapy on February 13, 2012, the physical therapist noted 

that the Claimant was making progress with functional activities as well (Claimant’s 
Exhibit 12, p. 61).    

 
12. On February 20, 2012, the Claimant’s physical therapist noted that the 

Claimant had not appeared to maximize his therapy potential and that he would benefit 
from another month of rehabilitation (Claimant’s Exhibit 12, p. 63).   

 
13. The Claimant was seen by Dr. Swarsen on February 22, 2012.  Upon 

evaluation, Dr. Swarsen found that the Claimant continued to make good progress with 
physical therapy and that physical therapy was reducing his pain symptoms and 
increasing the Claimant’s flexibility.  Dr. Swarsen found that flexion was finally starting 
to look better and agreed that 8 more physical therapy sessions would be appropriate 
(Claimant’s Exhibit 8, p. 30).     

 
14. [Insurer] denied Dr. Swarsen’s request for additional physical therapy.  
  
15. During follow up evaluations of the Claimant on May 22, 2012, June 18, 2012 

and July 16, 2012, Dr. Swarsen repeatedly noted that although the Claimant was 
compliant with his treatment and home exercise program, Dr. Swarsen noted that the 
Claimant was showing signs of regression in his symptoms and functionality.  Dr. 
Swarsen specifically attributed the Claimant’s worsening condition to the discontinuance 
of physical therapy (Claimant’s Exhibit 11, pp. 47-53; Respondents’ Exhibit C, pp. 18-
27).   

 
16. The Claimant testified credibly and persuasively at the hearing that the 

previous physical therapy was helping with his back condition and it was allowing him to 
increase his flexibility and decrease his pain.  He testified that since physical therapy 
was discontinued, his back condition had gotten worse.  He specifically noted that his 
muscles were tighter and he now had spasms again that had gone away during 
previous therapy.  He also noted that certain types of movements and activities (such as 
sneezing) caused him more pain.   

 
17. The Claimant credibly testified that he was performing his home exercises 

every day as prescribed by his physical therapist.  The Claimant demonstrated a very 
specific and intricate knowledge of the mechanics of his home exercise program.  Prior 
to the discontinuance of the physical therapy, he was performing both his physical 
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therapy and home exercises at the same time.  He stated that his back condition was 
continuing to improve with the therapy that was being provided.  However, now that he 
was only doing the daily home exercise program, his back condition was worsening.   

 
18. At the hearing, Dr. Allison Fall testified that it was her opinion that the eight 

(8) additional sessions of physical therapy recommended by Dr. Swarsen were not 
reasonable and necessary.  She opined that it was highly unlikely that additional active 
medical treatment was likely to improve the Claimant’s condition.  She testified that the 
Guidelines require functional gains to be measured objectively in determining whether 
or not the additional physical therapy was reasonable and necessary and, here, she did 
not believe that was the case.  

 
19. The credible testimony of the Claimant and the opinions of Dr. Swarsen, 

along with the medical records of Dr. Swarsen and from the physical therapist, are more 
persuasive than the opinion of Dr. Fall with regard to whether or not the requested 
physical therapy is reasonable and necessary.  Based on the testimony of the Claimant 
and the opinions of Dr. Swarsen, the ALJ finds that while previously engaged in both 
physical therapy and his home exercise program, the Claimant demonstrated objective 
functional gains and he experienced an increase in range of motion, an increase in his 
ability to engage in activities of daily living, and a decrease in pain.  Therefore, the 
additional eight (8) sessions of physical therapy recommended by Dr. Swarsen are 
reasonable and necessary to cure and relieve the Claimant from the effects of the June 
24, 2011 low back injury.   

 
CONCLUSION OF LAW 

 
Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits  
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Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000). The evidence must establish the causal 
connection with reasonable probability, but it need not establish it with reasonable 
medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 
224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 
124 Colo. 210, 236 P.2d 2993.  A causal connection may be established by 
circumstantial evidence and expert medical testimony is not necessarily required. 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, health 
care practitioners are to use the Medical Treatment Guidelines referenced as Exhibits at 
W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the “Medical Treatment 
Guidelines”) when furnishing medical aid under the Workers’ Compensation Act.  The 
ALJ may also appropriately consider the Medical Treatment Guidelines as an 
evidentiary tool. Logiudice v. Siemans Westinghouse, W.C. 4-665-873 (ICAO January 
25, 2011).  However the ALJ is not required to grant or deny medical benefits based 
upon the Medical Treatment Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-
484-220 (ICAO April 27, 2009).  The Medical Treatment Guidelines are not definitive, 
but merely guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the evidence 
presented in a particular case.  Jones v. T.T.C. Illinois, Inc., W.C. 4-503-150 (ICAO May 
5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 06CA1053 (Colo. App. 
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March 1, 2007)(not selected for official publication); Nunn v. United Airlines, W.C. 4-
785-790 (ICAO September 9, 2011).   

 The Claimant has proven by a preponderance of evidence that he is entitled to 
additional physical therapy as recommended by Dr. Swarsen.  The Claimant began 
physical therapy under the care of Dr. Ladwig to treat his low back injury.  After lumbar 
injections failed to address the injury, Dr. Swarsen referred the Claimant back to 
physical therapy.  Dr. Swarsen noted that physical therapy was helping the injury by 
decreasing pain and increasing flexibility.  Despite Dr. Fall’s testimony that physical 
therapy was not improving the Claimant’s injury, the Claimant’s physical therapy records 
and Dr. Swarsen’s evaluation conclude otherwise. The physical therapy notes dated 2-
20-12 indicate that the Claimant had not maximized his therapy potential and that the 
Claimant was continuing to make progress with continued physical therapy.   Dr. 
Swarsen notated in his 5-22-12, 6-18-12, 7-16-12 reports that the Claimant had 
regressed since physical therapy had stopped.  Dr. Swarsen is clear that physical 
therapy has helped the injury and the lack of therapy had caused a worsening.  Dr. 
Swarsen also points out that the Claimant is not ready for an independent gym program 
and recommends additional physical therapy in order to bring Claimant to MMI.  The 
Claimant also provided credible testimony that although he was compliant with his 
current home exercise program, his condition had worsened since his physical therapy 
stopped.   
 
 Based upon the weight of the persuasive and credible evidence, the Claimant 
established, by a preponderance of the evidence, that the eight (8) additional physical 
therapy visits recommended by Dr. Swarsen are reasonable and necessary to cure and 
relieve the Claimant of the effects of his June 24, 2011 work injury.   

 
ORDER 

 
 IT IS THEREFORE ORDERED THAT:   
   
 1.  The Respondents shall authorize and pay for the additional (8) eight physical 
therapy visits as recommended by Dr. Swarsen.     

 
2. All matters not determined herein are reserved for future determination. 

 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
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further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 30, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-836-421 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of Kristin D. 
Mason, M.D. that Claimant sustained a 13% whole person impairment as a result of his 
September 25, 2010 industrial injuries. 

FINDINGS OF FACT 

 1. On September 25, 2010 Claimant suffered admitted industrial injuries 
during the course and scope of his employment with Employer.  Claimant fell from and 
was run over by a tractor.  Claimant injured his right knee, suffered a broken mandible 
and damaged a number of teeth. 

 2. On October 4, 2010 Claimant visited Concentra Medical Centers for an 
examination.  He received medical treatment from Authorized Treating Physician (ATP) 
Juan Miranda-Seijo, M.D.  Dr. Miranda-Seijo referred Claimant to specialists for 
treatment of his mandible and knee issues. 

 3. During the course of his treatment Claimant underwent mandibular 
surgery for his broken jaw.  His jaw was wired shut for more than seven months.  
Claimant also underwent right knee arthroscopic surgery.  He had a postoperative 
diagnosis of “medial collateral ligament tear, mild arthrofibrosis and mild synovitis” of the 
right knee.  Notably, there was no “significant chondromalacia” of the patella or of the 
femoral trochlea.   

 4. On November 11, 2011 Claimant visited delayed recovery specialist John 
Burris, M.D. for an examination.  Dr. Burris diagnosed Claimant with a right knee strain 
and a mandible fracture.  He remarked that Claimant appeared to have reached 
Maximum Medical Improvement (MMI) regarding his right knee injury.  Dr. Burris 
cautioned, however, that he wanted to review the exact nature of the knee injury and 
the surgery that was performed.  He also sought to review the records from the dental 
specialist to determine appropriate additional treatment for Claimant’s mandible 
fracture.  Dr. Burris released Claimant to full duty employment. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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 5. On December 16, 2011 Claimant returned to Dr. Burris for an 
examination.  Dr. Burris diagnosed Claimant with a right knee medial collateral ligament 
tear and a mandible fracture.  He noted that Claimant had completed appropriate 
treatment for his right knee injury and continued to undergo dental treatment for several 
injured teeth.  He concluded that Claimant had reached MMI for his September 25, 
2010 industrial injuries.  Dr. Burris did not assign an impairment rating for Claimant’s 
mandible fracture because Claimant “display[ed] a normal weight and nutritional status.”  
He remarked that Claimant’s medial collateral ligament tear had completely healed and 
thus did not warrant an impairment rating.  However, Claimant demonstrated range of 
motion loss in the right knee that warranted a 4% lower extremity impairment rating.  
The rating converted to a 2% whole person impairment. 

 6. Respondents filed a Final Admission of Liability (FAL) consistent with Dr. 
Burris’ determination.  Claimant challenged Dr. Burris’ impairment rating and sought a 
DIME.  Kristin D. Mason, M.D. was selected to perform the DIME. 

 7. On April 26, 2012 Claimant visited Dr. Mason for the DIME.  Claimant 
reported that he had right knee pain, experienced difficulty kneeling and was unable to 
put pressure on the ‘anterior knee structures.”  Claimant also reported chin and mouth 
problems.  He specifically explained that he was unable to eat hard or large foods such 
as sandwiches and apples.  Claimant also remarked that he had to dice foods in order 
to eat and his chin becomes numb when he talks frequently.  Finally, Claimant noted 
bitemporal headaches that emanate from the jaw. 

8. After conducting a physical examination and reviewing Claimant’s medical 
records Dr. Mason commented that Claimant had suffered an open reduction and 
internal fixation of a mandibular fracture and a “second displaced fracture that required 
closed reduction.”  Claimant had also suffered damage to tooth 25 with less significant 
damage to other teeth.  Finally, Claimant had suffered a right MCL tear, undergone a 
“partial synovectomy” and experienced ongoing pain near the patellar tendon and MCL.  
Regarding impairment ratings, Dr. Mason concluded that Claimant’s right knee 
warranted a 14% lower extremity impairment rating that consisted of 9% for abnormal 
flexion and 5% for chondromalacia based on continuing patellofemoral pain.  The 
extremity rating converted to a 5% whole person rating.  With respect to Claimant’s 
facial issues Dr. Mason assigned him a 3% whole person impairment based on “partial 
sensory loss on both sides of the third division of the trigeminal nerve.”  Regarding 
Claimant’s jaw, Dr. Mason assigned a 5% impairment for Claimant’s limitation to 
“somewhat softer food.”  Combining Claimant’s 5% whole person lower extremity rating, 
5% whole person jaw rating and 3% whole person trigeminal nerve rating yields a total 
13% whole person impairment.  Dr. Mason agreed with Dr. Burris that Claimant had 
reached MMI on December 16, 2011.  She also determined that Claimant required 
medical maintenance care for his dental issues over the following 12 to 18 months. 

9. On July 20, 2012 Claimant underwent an independent medical 
examination with J. Tashof Bernton, M.D.  Dr. Bernton challenged Dr. Mason’s 
impairment ratings.  He initially explained that Dr. Mason erred in assigning Claimant an 
impairment rating for chondromalacia for ongoing patellofemoral pain of the right knee.  
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Dr. Bernton commented that the AMA Guides for the Evaluation of Permanent 
Impairment, Third Edition (Revised) (AMA Guides) does not contain an applicable 
provision for rating chondromalacia when Claimant did not have the condition based on 
the operative evaluation.  He summarized that assigning a chondromalacia impairment 
for ongoing patellofemoral pain is not consistent with the AMA Guides. 

10. Dr. Bernton also addressed Dr. Mason’s rating for Claimant’s jaw 
condition.  Pursuant to the AMA Guides the only rating that could be applied for dietary 
limitations is found in §9.3B.  Section 9.3B provides ratings for chewing and swallowing.  
A category I restriction exists when “the diet is limited to semisolid or soft foods.”  If a 
claimant has a category I restriction a 5% to 10% whole person impairment may be 
assigned.  Although Claimant experiences discomfort when he is eating a hard food 
without cutting it, his diet is not limited to semisolid or soft foods.  Finally, Dr. Bernton 
criticized Dr. Mason’s impairment for Claimant’s trigeminal nerve.  Pursuant to the AMA 
Guides Dr. Bernton remarked that a trigeminal nerve impairment requires “complete 
unilateral sensory loss” for a 3% to 10% impairment rating.  However, Claimant 
exhibited only a partial sensory loss in the trigeminal nerve.  Accordingly, Dr. Bernton 
concluded that Claimant was only entitled to a total 5% extremity or 2% whole person 
impairment rating for range of motion loss of his right knee as a result of his September 
25, 2010 industrial injuries. 

11. Claimant testified at the hearing in this matter.  He explained that he lacks 
complete sensation in his facial area.  Claimant has numbness in the area underneath 
his mouth.  Claimant also remarked that he can no longer normally eat solid foods.  
Instead, he must cut and mash his food to a softer state before he can chew it.   

 12. Respondents have produced clear and convincing evidence to overcome 
the DIME opinion of Dr. Mason that Claimant suffered a 14% right lower extremity 
impairment rating that consisted of 9% for abnormal flexion and 5% for chondromalacia 
based on continuing patellofemoral pain.  The extremity rating converted to a 5% whole 
person rating.  Dr. Bernton persuasively explained that the AMA Guides do not contain 
an applicable provision for rating chondromalacia when Claimant did not have the 
condition based on the operative evaluation.  He summarized that assigning a 
chondromalacia impairment for ongoing patellofemoral pain is not consistent with the 
AMA Guides.  Moreover, Claimant acknowledged that Dr. Mason erroneously assigned 
a 5% whole person impairment rating for chondromalacia of the right knee because his 
surgeon did not report chondromalacia.  Accordingly, Claimant is limited to a 4% right 
lower extremity rating as determined by Dr. Burris. 

 13. Because Respondents have overcome a portion of Dr. Mason’s 
impairment ratings, Respondents are only required to produce a preponderance of the 
evidence to overcome Dr. Mason’s remaining impairment ratings.  Respondents have 
produced a preponderance of the evidence to overcome Dr. Mason’s rating for 
Claimant’s 3% whole person impairment based on “partial sensory loss on both sides of 
the third division of the trigeminal nerve.”  Dr. Bernton persuasively explained that, 
pursuant to the AMA Guides, a trigeminal nerve impairment requires “complete 
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unilateral sensory loss” for a 3% to 10% impairment rating.  However, Claimant 
exhibited only a partial sensory loss in the trigeminal nerve. 

14. Respondents have failed to produce a preponderance of the evidence to 
overcome Dr. Mason’s 5% whole person impairment for Claimant’s jaw.  She noted that 
Claimant was limited to eating “somewhat softer food.”  Section 9.3B of the AMA Guides 
provides ratings for chewing and swallowing.  A category I restriction exists when “the 
diet is limited to semisolid or soft foods.”  If a claimant has a category I restriction a 5% 
to 10% whole person impairment may be assigned.  However, Dr. Bernton explained 
that, although Claimant experiences discomfort when he is eating a hard food without 
cutting it, his diet is not limited to semisolid or soft foods.  Nevertheless, Claimant 
credibly testified that he can no longer normally eat solid foods.  Instead, he must cut 
and mash his food to a softer state before he can chew it.  Accordingly, Claimant is 
entitled to a 5% whole person impairment rating for his jaw condition.               

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should consider all of 
the DIME physician’s written and oral testimony.  Lambert & Sons, Inc. v. Industrial 
Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A DIME physician’s 
determination regarding MMI and permanent impairment consists of his initial report and 
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any subsequent opinions.  In Re Dazzio, W.C. No. 4-660-149 (ICAP, June 30, 2008); 
see Andrade v. Industrial Claim Appeals Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000).  
However, once the ALJ determines that any portion of a DIME rating has been 
overcome by clear and convincing evidence, the ALJ must calculate Claimant’s 
remaining impairment rating based on the preponderance of the evidence.  DeLeon v. 
Whole Foods Market, W.C. No. 4-600-477 (ICAP, Nov. 16, 2006). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial Claim 
Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, deviations from the 
AMA Guides do not mandate that the DIME physician’s impairment rating was incorrect.  
In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 13, 2006).  Instead, the ALJ may 
consider a technical deviation from the AMA Guides in determining the weight to be 
accorded the DIME physician’s findings.  Id.  Whether the DIME physician properly 
applied the AMA Guides to determine an impairment rating is generally a question of 
fact for the ALJ.  In Re Goffinett, W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Respondents have produced clear and convincing evidence to 
overcome the DIME opinion of Dr. Mason that Claimant suffered a 14% right lower 
extremity impairment rating that consisted of 9% for abnormal flexion and 5% for 
chondromalacia based on continuing patellofemoral pain.  The extremity rating 
converted to a 5% whole person rating.  Dr. Bernton persuasively explained that the 
AMA Guides do not contain an applicable provision for rating chondromalacia when 
Claimant did not have the condition based on the operative evaluation.  He summarized 
that assigning a chondromalacia impairment for ongoing patellofemoral pain is not 
consistent with the AMA Guides.  Moreover, Claimant acknowledged that Dr. Mason 
erroneously assigned a 5% whole person impairment rating for chondromalacia of the 
right knee because his surgeon did not report chondromalacia.  Accordingly, Claimant is 
limited to a 4% right lower extremity rating as determined by Dr. Burris. 

 8. As found, because Respondents have overcome a portion of Dr. Mason’s 
impairment ratings, Respondents are only required to produce a preponderance of the 
evidence to overcome Dr. Mason’s remaining impairment ratings.  Respondents have 
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produced a preponderance of the evidence to overcome Dr. Mason’s rating for 
Claimant’s 3% whole person impairment based on “partial sensory loss on both sides of 
the third division of the trigeminal nerve.”  Dr. Bernton persuasively explained that, 
pursuant to the AMA Guides, a trigeminal nerve impairment requires “complete 
unilateral sensory loss” for a 3% to 10% impairment rating.  However, Claimant 
exhibited only a partial sensory loss in the trigeminal nerve. 

 9. As found, Respondents have failed to produce a preponderance of the 
evidence to overcome Dr. Mason’s 5% whole person impairment for Claimant’s jaw.  
She noted that Claimant was limited to eating “somewhat softer food.”  Section 9.3B of 
the AMA Guides provides ratings for chewing and swallowing.  A category I restriction 
exists when “the diet is limited to semisolid or soft foods.”  If a claimant has a category I 
restriction a 5% to 10% whole person impairment may be assigned.  However, Dr. 
Bernton explained that, although Claimant experiences discomfort when he is eating a 
hard food without cutting it, his diet is not limited to semisolid or soft foods.  
Nevertheless, Claimant credibly testified that he can no longer normally eat solid foods.  
Instead, he must cut and mash his food to a softer state before he can chew it.  
Accordingly, Claimant is entitled to a 5% whole person impairment rating for his jaw 
condition.  

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 

 
 1. Respondents have partially overcome the DIME opinion of Dr. Mason that 
Claimant suffered a 13% whole person impairment rating.  Claimant is limited to a 4% 
extremity rating for range of motion loss of his right knee and a 5% whole person rating 
for his jaw condition. 

2. Any issues not resolved in this Order are reserved for future 
determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: October 30, 2012. 
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Peter J. Cannici 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-801-508-02 

 
ISSUE 

The following issue was raised for consideration at hearing: 
 
1. Whether Claimant proved, by a preponderance of the evidence, 
that the medical treatment consisting of revision low back surgery, 
including L4-5 right-sided re-exploration, untethering of nerve roots and 
posterolateral instrumentation fusion recommended by Dr. Chad J. 
Prusmack is reasonably necessary to cure and relieve the effects of the 
Claimant’s August 16, 2009 industrial injury. 
   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

  1. The Claimant slipped and fell at work with an acute onset of pain.  She 
went to Sky Ridge Medical Center on August 16, 2009, approximately 2 hours after the 
incident, and reported neck pain, lower back and right side pain with radiation to the 
right leg (Claimant’s Exhibit 27; Respondents’ Exhibit A).   
 
 2. Dr. Jeffrey P. Weingardt interpreted an MRI of the Claimant’s lumbar spine 
taken on August 31, 2009, noting the Claimant exhibited “(1) early spondylosis L4-5 and 
L5-S1; (2) normal lumbar vertebral body alignment; and (3) no spinal nor neural 
foraminal stenosis” (Claimant’s Exhibit 25; Respondents’ Exhibit C, pp. C1-C2).   
 
 3. The Claimant was seen by Dr. Chad Prusmack for a neurosurgical 
consultation on November 25, 2009 for evaluation of her “severe low back pain and 
shooting right leg pain” (Claimant’s Exhibit 25, Respondents’ Exhibit D, p. D1).  The 
Claimant reported to Dr. Prusmack that “she has never had any prior pain in her back or 
leg.”  She further reported undergoing conservative treatment consisting of physical 
therapy and multiple epidural steroid injections.  Dr. Prusmack noted that the Claimant’s 
MRI showed “internal disc disruption at L4-5 and L5-S1” and “she subsequently has had 
a discogram, which shows grade 4 annular tears and a concordant pain response at L4-
5” (Claimant’s Exhibit 25, Respondents’ Exhibit D, p. D1).  Dr. Prusmack diagnosed 
stenosis and an L4 radiculopathy and he recommended “an L4-5 minimally invasive 
wide laminectomy and decompression” (Claimant’s Exhibit 25, Respondents’ Exhibit D, 
p. D2). 
 



 

 101 

 4. Dr. Douglas Scott performed an IME of the Claimant on November 30, 
2009 and he issued a written report dated December 2, 2009.   The Claimant reported 
to Dr. Scott that she was injured while working as a waitress when she was walking 
across the floor and slipped and her right foot went forward and then back behind her 
and she fell forward landing on all four extremities.  She left work and went to Sky Ridge 
Medical Center Emergency Room and no fractures were identified from the x-rays and 
she was discharged with instructions to follow up with Plum Creek Medical Center.  
(Respondents’ Exhibit E, p. E1).  At the time of the IME, the Claimant was not in 
treatment as her physical therapy ended on November 17, 2009.  The Claimant 
complained of low back pain with a constant numbness sensation down into her right 
buttocks, down the posterior right thigh, wrapping around to the anterior right leg, and 
involving the entire right foot.  The Claimant had started working for Employer in March 
of 2009.  Between the date of the injury and September 30, 2009, the Claimant did not 
work.  She returned to work on September 30, 2009, October 2, 2009 and October 3, 
2009 to work as a waitress.  However, the Claimant reported that her return to work 
made her symptoms feel as bad as on the day that she was injured so she had not 
worked between October 3, 2009 and the date of the IME examination (Respondents’ 
Exhibit E, p. E2).  Dr. Scott performed a thorough medical records review and a physical 
examination of the Claimant.  He noted that “[t]he radiological reading of the lumbar 
spine MRI scan by Dr. Weingardt on August 31, 2009 did not report a disk herniation at 
L4-5 or L5-S1” (Respondents’ Exhibit E, p. E6).  Regarding the interpretation of the 
lumbar spine discogram CT by Dr. Gilbert, Dr. Scott noted that Dr. Gilbert mentioned a 
“grade 4 annular tear at L4-5” and “at L5-S1 there was a grade 4 annular tear on the 
left.”  However, Dr. Scott noted “there was no significant central stenosis and/or neural 
foraminal stenosis” and “[t]here is no indication … that she had a concordant pain 
response at L4-5” (Respondents’ Exhibit E, p. E6).  Dr. Scott opined that the Claimant’s 
problem “is probably a mix of facet disorder, discopathy, and possibly radiculitis.”  Dr. 
Scott opined that the Claimant’s condition was “neither well defined and/or maximally 
benefited from treatment.”  He found that “the proposed surgery may not be reasonable, 
related, or medically necessary” and he opined “it would be best to explore all 
nonsurgical approaches since with the recommended surgery, there is no assured or 
definite outcome of resolution of her pain complaint in light of the poorly defined 
diagnosis” and “other factors causing her pain complaint need to be ruled in or ruled out 
before proceeding with surgery” (Respondents’ Exhibit E, p. E7).   
 
 5. The Claimant saw Dr. Perry L. Haney on December 7, 2009 for a follow up 
evaluation and review of the recommendations of Dr. Prusmack.  Dr. Haney noted that 
Dr. Prusmack recommended and scheduled the Claimant for an “L4-5 TLIF.”  Dr. Haney 
was in agreement with the surgical intervention “since the patient continues to be 
significantly symptomatic without improvement following a conservative care and 
minimally-invasive care protocol (Claimant’s Exhibit 26; Respondents’ Exhibit F, p. F1).  
 
 6. After reviewing Dr. Haney’s note of 12/7/09, Dr. Scott added an addendum 
on December 17, 2009 recommending proceeding with the L4-L5 TLIF.  Dr. Scott now 
stated that “[i]n my opinion the recommended surgery is now reasonable and related, 
although not completely necessary.”  Dr. Scott further recommended that Dr. Prusmack 
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“advise [the Claimant] of the possibility that her back pain complaint will not improve and 
or worsen and the probability that her disks below and above the fused disk level will 
accelerate in degeneration and may cause her future pain and dysfunction.  She needs 
to understand that back surgery is major surgery and may not be a cure for her pain 
complaint” (Respondents’ Exhibit E, p. E8).  
 
 7. Dr. Prusmack performed surgery on the Claimant on December 24, 2009.  
Her preoperative and postoperative diagnoses were the same: (1) L4-5 stenosis; (2) L4-
5 herniated disk; (3) L4-5 degenerative disk disease. (Claimant’s Exhibit 10; 
Respondents’ Exhibit A, p. A6).  In describing the procedure, Dr. Prusmack noted that 
the Claimant “needs a fusion because the patient required a wide laminectomy and 
decompression destabilizing the patient” (Claimant’s Exhibit 10; Respondents’ Exhibit A, 
p. A7).  The Claimant had signed a consent form which included authorization for 
“lumbar decompression and fusion, with pedical screw fixation, interbody fusion with 
bone and cages, and autograft BMP and aspiration of bone marrow from iliac crest at 
the [L4-5] level (Claimant’s Exhibit 10; Respondents’ Exhibit A, pp. A8-10).   
 
 8. The Claimant saw Dr. Prusmack on December 30, 2009 for a 
postoperative evaluation.  The Claimant reported that in the past 48 hours she was 
experiencing “a significant increase in radicular pain in the contralateral left leg.”  On 
physical examination, Dr. Prusmack reported that the Claimant “is emotionally labile, 
quite uncomfortable, clearly having some worsened left leg pain with a positive left 
straight leg raise.”  Dr. Prusmack added medications, including a Medrol Dosepak and 
Lyrica but also refilled the current Darvocet prescription.  Dr. Prusmack also 
recommended a new MRI for evaluation if the Claimant failed to improve (Claimant’s 
Exhibit 9; Respondents’ Exhibit D, p. D3).   
 
 9. Another MRI of the Claimant’s lumbar spine was obtained on March 16, 
2010.  Dr. Virginia Scroggins interpreting the findings and compared them with the prior 
8/31/09 MRI.  Dr. Scroggins noted, “postsurgical changes at L4-L5, compatible with 
posterolateral fusion and anterior disc graft placement.  There is no solid bony fusion 
across the endplates.  Soft tissue density fills the right neural foramen which may 
represent scar tissue.  Recurrent disc herniation is not excluded.  There is no left 
foraminal narrowing” (Claimant’s Exhibit 23; Respondents’ Exhibit C, p. C3).   
 
 10. At a follow up appointment on April 28, 2010, Dr. Prusmack notes that the 
Claimant is unable to complete her rehabilitation for her back due to worsening pain in 
her right hip since the fusion surgery.   However, Dr. Prusmack reported on physical 
examination that the Claimant had no radicular symptoms and no back pain.  Due to the 
hip pain problem, Dr. Prusmack recommended evaluation from an orthopedic surgeon 
(Claimant’s Exhibit 8; Respondents’ Exhibit D, p. D5).   
 
 11. On June 15, 2010, the Claimant saw Dr. Michael R. Striplin for an IME.  
Dr. Striplin took a detailed history from the Claimant, conducted a medical record review 
of records from the date of the injury on 8/16/2009 through 4/12/2010, and performed a 
physical examination limited by the Claimant’s complaints of pain (Respondents’ Exhibit 



 

 103 

H, pp. H1-H8).  Dr. Striplin noted that the Claimant reported that on the date of the injury 
she had “essentially total body pain” (Respondents’ Exhibit H, p. H1).  The Claimant 
reported that she was treated conservatively with physical therapy and medication for 
low back pain, right hip pain and right lower extremity pain.  When she did not improve 
she was referred to Dr. Haney who performed 2 epidural steroid injections with no 
improvement in her symptoms.  She was then referred to Dr. Prusmack who performed 
a lumbar fusion.  The Claimant reported to Dr. Striplin that her low back pain improved 
after the surgery but did not totally resolve and the right hip pain continued.  She was 
currently complaining of constant right hip pain that increases with movement of the 
right hip.  On physical examination, Dr. Striplin noted “tenderness was present over the 
entire right hip area” but he “was not able to adequately assess lower extremity strength 
secondary to complaints of pain” (Respondents’ Exhibit H, p. H2).  In response to 
specific interrogatories, Dr. Striplin opined that he did not anticipate any further surgical 
intervention is required for the lumbar spine unless complications develop.  As for the 
right hip, he recommended an MRI scan of the right hip to determine if there is any 
significant pathology and if the pathology is related to the 8/16/2009 incident 
(Respondents’ Exhibit H, p. H5). 
 
 12. On July 21, 2010, Dr. Prusmack noted that the Claimant had a right hip 
MRI which “read as being ostensibly normal.”  However, the Claimant continued to 
report symptoms of right-sided pain radiating into the buttock and hip area and a second 
complaint of pain radiating into the L5 distribution, particularly including a burning 
sensation on the dorsal aspect of the right foot and great toe.  Dr. Prusmack opined 
“[w]hile it is a remote possibility the radiculopathy is caused by the hardware pain, this 
would be vary atypical and therefore we do have to entertain the possibility of epidural 
scar tissue encroaching on the right L5 nerve root.”  Based on this opinion, Dr. 
Prusmack recommended a lumbar MRI with and without contrast for evaluation, along 
with a right-sided hardware block “to determine if her hardware is the source of the 
protracted diffuse lumbosacral pain and hip pain” (Claimant’s Exhibit 7; Respondents’ 
Exhibit D, p. D6).    
 
 13. On August 2, 2010, the Claimant underwent another lumbar spine MRI 
scan with and without contrast.  Dr. Eric White interpreted the MRI findings and 
concluded that there were “[r]outine postoperative findings of L4-5 fusion” with “no nerve 
root impingement, recurrent HNP or surgical complication identified to explain the 
patient’s symptoms” (Respondents’ Exhibit C, pp. C6-C7).   
 
 14. On September 3, 2010, the Claimant underwent surgery for the removal of 
posterior segmental hardware, pedicle screws and rods.  Dr. Prusmack noted the 
procedure was completed without any complications (Claimant’s Exhibit 6).  At a 
postoperative evaluation on September 13, 2010, Dr. Prusmack reported that the 
Claimant was making “excellent progress after a removal of instrumentation at L4-5 
after a prior successful lumbar fusion.”  He noted that the Claimant,  
 

 has had excellent resolution of the bulk of her surgical back pain 
and also the preoperative back pain is radically improved.  She has some 
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moderate pain out into the right hip area down the lateral aspect of the 
right leg and also feels like she is externally rotating her right foot when 
she ambulates.  These issues likely represent some compensatory gait 
changes that the patient had developed to ameliorate her low back pain 
prior to her recent hardware surgery.  She has significant tension and pain 
along the insertion of the IT band on the right thigh and I think this will 
improve with deep tissue massage, manipulation, and physical therapy.   
 
(Claimant’s Exhibit 5; Respondents’ Exhibit D, p. D7).   
 

 15. As of December 15, 2010, Dr. Prusmack was reporting that the Claimant’s 
hardware pain resolved and her back pain was improved.  He noted that her remaining 
complaint was “right-sided leg pain that goes down the buttock, lateral thigh, and 
through her big toe.”  Dr. Prusmack recommended exercise and ordered another MRI.   
  
 16. The Claimant underwent another MRI of the lumbar spine on December 
27, 2010 which was interpreted by Dr. Joseph M. Morgan.  Dr. Morgan reported that he 
saw evidence of the recent removal of hardware, including pedicle screws and posterior 
rods from the L4-5 level with a remaining interbody disc spacer.  Dr. Morgan opined that 
there was “no evidence of impingement on neural structures at that level” and there 
were “normal findings throughout the remainder of the lumbar spine” (Claimant’s Exhibit 
22; Respondents’ Exhibit C, pp. C8-C9).   
 
 17. The Claimant saw Dr. Smith on February 11, 2011 and May 2, 2011 for L4 
and L5 transforaminal injections.  She had reported 50% - 80% relief from the February 
11, 2011 injections and 80% relief from the May 2, 2011 injection.  Relief lasted for 
about 7-8 weeks each time (Claimant’s Exhibits 18, 19 and 20).    
 
 18. At a May 18, 2011 follow up visit, Dr. Prusmack opined that “at this point, I 
do not believe there is any surgical intervention.  We will keep her with pain 
management and intermittent injections.  We would consider a decompression and 
tethering procedure one year from now if she is not improved” (Claimant’s Exhibit 2; 
Respondents’ Exhibit D, p. D11).   
 
 19. On June 21, 2011, the Claimant saw Dr. Striplin for a follow up IME.  On 
physical examination, Dr. Striplin noted that the Claimant “appeared to be in moderate 
distress and was tearful during the examination….the patient could not toe walk or heel 
walk secondary to complaints of pain.  Lumbar motion measurements could not be 
obtained secondary to pain” (Respondents’ Exhibit H, p. H11).  Dr. Striplin opined that 
the Claimant’s diagnosis was chronic low back pain with associated right lower 
extremity pain and her prognosis was “poor to guarded.”  He further opined that the 
Claimant had reached MMI on January 11, 2011 and required maintenance medical 
care for one year from the date of MMI in the nature of up to 4 additional lumbar 
epidural steroid injections and follow up visits for medication prescriptions and 
monitoring with annual follow up visits with Dr. Prusmack for 2 years from the date of 
MMI (Respondents’ Exhibit H, pp. H12–H13).   
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 20. As of August 3, 2011, when the Claimant saw Dr. Smith again, the 
Claimant continued to complain of difficulty with walking because of her pain and noted 
it was burning and stabbing in nature.  The Claimant expressed frustration with the work 
comp system and was “leery” about medications and injections, stating “she wants a 
cure not just a band aid.”  Dr. Smith noted that the Claimant met with Dr. Prusmack for a 
consult again and there was discussion of further surgical intervention “to remove scar 
tissue” (Claimant’s Exhibit 18). 
 
 21. The Claimant saw Dr. Scott J. Primack on August 25, 2011 for an 
impairment rating.  A thorough history was taken from the Claimant and Dr. Primack 
also conducted a review of medical records (Respondents’ Exhibit J, pp. J1- J3).  On 
the date of the IME examination with Dr. Primack, the Claimant complained of back and 
leg pain and she stated to Dr. Primack “that she was told that she may have CRPS” 
(Respondents’ Exhibit J, p. J3).  Dr. Primack noted that upon standing the Claimant had 
“no vasomotor instability” and “[t]here was no pseudomotor atrophy.”  While sitting, 
internal and external rotation of her hips was “within normal limits”  (Respondents’ 
Exhibit J, p. J3).  Dr. Primack noted that he was able to adequately take measurements 
of the Claimant’s loss of range of motion in her lumbar spine and determined that there 
was 10% whole person impairment.  Dr. Primack also noted a 12% whole person 
impairment for the Claimant’s single level fusion and an additional 2% whole person 
impairment for the second operation.  Upon utilizing the combined tables in the AMA 
Guides, Dr. Primack determined that the Claimant has a 23% combined whole person 
impairment rating (Respondents’ Exhibit J, p. J4).   
 
 22. The Claimant had a repeat injection at the L4-L5 level on February 13, 
2012 (Claimant’s Exhibit 16).  At a March 26, 2012, Dr. Smith noted the injection on 
2/13/12 failed (Claimant’s Exhibit 15).  Right L4 and L5 injections were tried again on 
April 2, 2012 (Claimant’s Exhibit 14).   
 
 23. Video surveillance of the Claimant was obtained on April 16, 2012 from 
approximately 1:38pm to 2:27 pm, per the date stamp on the video (Respondents’ 
Exhibit M).  There was a slightly longer time for the video, but this is the time frame 
during which the Claimant was visibly observed.  At approximately 1:38 pm, the 
Claimant is observed exiting a post office.  She is observed walking easily with no cane 
and she did not exhibit any observable pain behaviors.  She was able to step up into a 
high profile _ SUV and get into the passenger side easily on her own with no apparent 
difficulty at all.  She appeared to sit in the vehicle without apparent difficulties while she 
and her companion stopped to get gas and then drive to the next location.  The 
Claimant then arrives at a shopping center.  While observed in a store, she is walking 
normally exhibiting no apparent pain behaviors and she is pushing a grocery cart rather 
than having her companion push the cart.  She shows no signs of a limp or antalgic gait 
or any signs of difficulty with walking.  After leaving this store, she strolls by a number of 
other stores in the shopping center and then walks through the parking lot until she 
reenters the passenger side of the SUV again around 2:27 pm.  She exhibits no 
apparent difficulty or pain behaviors while entering the vehicle on her own.  At no time 
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during the video surveillance did the Claimant’s companion offer the Claimant 
assistance getting in or out of the vehicle, or while they were walking around, nor did the 
Claimant appear to require any assistance whatsoever.   
 
 24. A CT of the lumbar spine was performed on May 4, 2012 and interpreted 
by Dr. Michael T. Preece.  Instrument and fusion changes were noted at the L4/L5 level 
with heterotopic bone formation along the right posterior disk margin resulting in 
moderate right foraminal narrowing encroaching on the exiting right L4 nerve.  Dr. 
Preece opined that this may correlate for possible L4 radicular symptoms.  However no 
spinal canal stenosis or other foraminal encroachment was identified (Claimant’s Exhibit 
21; Respondents’ Exhibit C, pp. C10-C11).  Lumbar spine radiographs were also 
obtained and compared to December 2009 findings and Dr. Andrew J. Fisher opined 
that the Claimant had “L4 – L5 disk disease. No evident instability” (Claimant’s Exhibit 
21).   
 
 25. On May 7, 2012, Dr. Prusmack reviewed the CT myelogram with the 
Claimant noting it showed “a pseudarthrosis at L4-5 with some bony encroachment on 
the lateral recess at 4-5 on the right.”  Based on the findings, and the Claimant’s 
“inability to improve,” Dr. Prusmack recommended “an L4-5 right-sided re-exploration, 
untethering of nerve roots and then posterolateral instrumentation fusion L4-5” 
(Claimant’s Exhibit 1). 
 
 26. Dr. Douthit saw the Claimant on July 9, 2012 for an IME and he prepared 
a written report (Respondents’ Exhibit L).  The Claimant confirmed a medical history of 
her present injury consistent with that provided to previous treating and evaluating 
physicians.  She reported that after conservative care she eventually had a fusion of the 
lumbar spine in December 2009.  Dr. Douthit noted that in her records from November 
of 2009, Dr. Prusmack was considering a microdiskectomy and he asked the Claimant 
why he changed his mind regarding the course of treatment.  The Claimant told Dr. 
Douthit that after the discogram Dr. Prusmack decided to do the fusion.  She reported 
that she has not done well since the fusion and the Claimant’s companion present at the 
IME then commented that the “insurance company is criminal.”  Dr. Douthit inquired 
about this comment and the Claimant’s companion stated that they believed the reason 
that the Claimant had a bad result was that the insurance company dragged its feet in 
authorizing physical therapy subsequent to the fusion surgery.  The Claimant continued 
to have pain after the surgery and so later the hardware used in the fusion was 
removed.  However, the Claimant continued to have pain over the next two years.  The 
Claimant’s current complaints to Dr. Douthit were back pain radiating into the right 
buttock and anterior thigh with numbness of the right leg.  The Claimant reported that 
she had a myelogram CT which showed that her back has failed to fuse (Respondents’ 
Exhibit L, p. L2).  Dr. Douthit observed that the Claimant walked with an antalgic gait 
and movement and had pain behavior throughout the examination with heavy breathing 
and grimacing.  The Claimant refused to do a number of maneuvers requested by Dr. 
Douthit in order to examine her low back and extremities.  Dr. Douthit also discontinued 
range of motion testing due to the Claimant’s pain behavior and her statements that the 
examination positions and maneuvers caused her to have extreme pain.  However, 
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when Dr. Douthit measured her calves and legs, he noted that they were symmetrical 
with no swelling and full muscles and he found no atrophy.  Her reflexes were “brisk and 
equal.”  Dr. Douthit stated that “little could be learned about [the Claimant’s] back pain 
and motion because of her pain behavior.  Many of the findings would be considered 
+Waddell’s being nonanatomic and nondermatomal.”  Dr. Douthit generally noted 
nonphysiological findings and marked pain behaviors (Respondents’ Exhibit L, pp. L2-
L3).   
 
 27. Based on her physical examination and an extensive review of the 
medical records through the IME, Dr. Douthit concludes that the Claimant’s course of 
treatment and recovery subsequent to her fusion surgery is “a little murky.”  Although 
the Claimant stated that Dr. Prusmack told her that he thought she had pseudoarthrosis 
in January of 2012 when he saw her, no action was taken or recommendations made 
until recently when Dr. Prusmack decided that the prior fusion at L4-L5 was a failure 
and a pseudarthrosis at that level and he now recommends a repeat surgery and fusion 
(Respondents’ Exhibit L, p. L9).  Dr. Douthit disagreed with Dr. Prusmack’s surgical 
recommendation in large part because he feels that “all decision making regarding 
surgery was based on the subjective” and “there were no supportive neurologic findings 
to corroborate … compression or support the diagnosis that this was a radiculopathy.  
Her persistence of leg pain after the surgery gives further support that this was not the 
correct diagnosis.  Grounding surgery on ambiguous radiologic findings and using 
discograms to localize pain is a recipe for dismal results” (Respondents’ Exhibit L, p. 
L12).  Dr. Douthit’s concerns about the use of the subjective findings appear further 
magnified by his determination that, although the Claimant exhibits extraordinarily 
amplified pain behaviors, her musculature is not atrophied on the right leg, she has no 
evident motor loss and  her sensory exam was nondermatomal loss of sensation over 
the entire right leg (Respondents’ Exhibit L, p. L10).  Dr. Douthit makes a final comment 
that the Claimant is angry and defiant and she asserted to him that she is going to 
proceed with further surgery regardless.  However, he concluded that, based upon “the 
anger, hostility, unreasoning that [he] witnessed and lacking of objective findings to 
explain her extreme chronic pain, nothing good can come of this” (Respondents’ Exhibit 
L, p. L13).     
 
 28. At the hearing, the Claimant testified that she had her first surgery on 
December 24, 2009.  Dr. Prusmack performed a fusion and inserted hardware.  For the 
first 2-3 months, she felt that she was doing okay.  Then she started to have recurring 
symptoms down her leg.  She had diagnostic injections that were positive for hardware 
pain and so the Claimant underwent a second surgery on September 3, 2010 to have 
the hardware removed.  After that, the Claimant continued to see Dr. Smith for 
injections and she testified that she gets only brief relief from the injections.  She 
testified that her day-to-day current symptoms include low back pain with right side pain 
radiating down her leg all the way to her foot.  She testified that she does not go 
anywhere or drive without a companion and she can only sit for brief periods of time and 
she spends most of her time lying down with her leg elevated.  The Claimant testified 
that she wants to have the surgery that Dr. Prusmack now recommends for the chance 
to improve her quality of life.  During the course of the hearing, the Claimant exhibited 
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exaggerated pain behaviors and moved about the courtroom in a guarded manner.  She 
presented during the course of the hearing similar to the type of behavior that has been 
noted in some prior IMEs and other medical evaluation examinations.  She did not 
appear in court similar to the manner in which she was able to move and ambulate 
during the video surveillance taken in April of this year.  Due to this discrepancy, and 
other discrepancies noted in the Claimant’s medical records, her subjective complaints 
and analysis of her condition are not likely the most reliable evidence.   
 
 29. Dr. Douthit also testified at the hearing, generally in accordance with his 
July 9, 2012 IME report.  He testified that the Claimant’s MRI imaging showed early 
stage degenerative changes at L4-5 and L5-S1, but no instability was noted.  Dr. 
Douthit also called into question the diagnostic value of the lumber discography the 
Claimant underwent on December 7, 2009.  He testified that this is a very subjective 
test and a patient can be asked leading questions while under anesthesia which may 
not provide valid results.  He noted that after the Claimant’s pain complaints did not 
resolve she was originally scheduled for a laminectomy and microdiscectomy, both of 
which are typically non-invasive out-patient procedures.  However, per Dr. Douthit’s 
testimony he felt that the operative note showed that Dr. Prusmack changed the 
procedure to a fusion without much deliberation.  Dr. Douthit also questioned the need 
for the later surgery to remove the hardware placed during the Claimant’s fusion surgery 
since he did not see anything in Dr. Prusmack’s medical records necessitating the 
removal of the hardware.  Based upon the progression of events in the Claimant’s case, 
Dr. Douthit is critical of Dr. Prusmack’s recommendation for revision surgery at the 
same level questioning whether there is instability at that level or psuedoarthrosis, a 
failed fusion.  He feels that Dr. Prusmack’s recommendation should be examined more 
critically because he made a questionable call at the time of the first surgery.  Dr. 
Douthit also testified regarding concerns as to the Claimant’s pain behaviors and the 
potential for non-physiological findings noted in the medical records.  Dr. Douthit 
specifically testified that he does not agree with the recommendations for revision 
surgery for the Claimant as he notes the Claimant complains of diffuse, generalized 
pain with no solid evidence of radiculopathy or impingement.  Dr. Douthit testified that 
he was adverse to going back into the previous fusion site because he does not believe 
it is the source of the Claimant’s leg pain.   
 
 30. The opinions expressed in Dr. Douthit’s July 9, 2012 IME report and 
during testimony at the hearing are credible and persuasive.  His concerns regarding 
Dr. Prusmack’s recommendation for further surgery without persuasive objective 
diagnostic findings are well-founded.  At an IME before the first surgery, Dr. Douglas 
Scott echoed these very concerns raised by Dr. Douthit.  Although Dr. Scott was 
persuaded to change his opinion as to whether the first fusion surgery was reasonable 
and related after consultation with the Claimant’s other treating physicians, he 
nevertheless maintained that the December 2009 surgery was not necessary and there 
was a likelihood that the surgery would result in further issues.  Moreover, it is unclear 
from the more objective testing and evaluations in evidence what the actual cause of 
the Claimant’s current symptoms may be.   
 



 

 109 

 31. In weighing the evidence presented, the Claimant has not established by a 
preponderance of the evidence that the third surgical intervention recommended by Dr. 
Prusmack is reasonable, necessary or likely to cure and relieve her of the effects of her 
August 16, 2009 injury.   

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. University 
Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001).  
Even if other evidence in the record may have supported a contrary inference, it is for 
the ALJ to resolve conflicts in the evidence, make credibility determinations, and draw 
plausible inferences from the evidence.   When determining credibility, the fact finder 
should consider, among other things, the consistency or inconsistency of the witness's 
testimony and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether the 
testimony has been contradicted; and bias, prejudice, or interest.  See Prudential 
Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial 
Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent expert 
testimony is subject to conflicting interpretations, the ALJ may resolve the conflict by 
crediting part or none of the testimony. Colorado Springs Motors, Ltd. v. Industrial 
Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 
(ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to be 

dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Medical Benefits 
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Respondents are liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000). The evidence must establish the causal 
connection with reasonable probability, but it need not establish it with reasonable 
medical certainty. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 
224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 
124 Colo. 210, 236 P.2d 2993.  A causal connection may be established by 
circumstantial evidence and expert medical testimony is not necessarily required. 
Industrial Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care in a 
case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002), 
(upholding employer's refusal to pay for third arthroscopic procedure after having paid 
for multiple surgical procedures).  The question of whether a particular medical 
treatment is reasonable and necessary is one of fact for determination by the ALJ. 
Kroupa v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 
804 P.2d 250 (Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact finder 
would accept as adequate to support a conclusion without regard to the existence of 
conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 
(Colo. App. 1995). 

 Dr. Douthit expressed serious concerns that prior medical decisions in this case 
have been based largely on subjective and non-verified criteria that contradicts, or 
cannot be explained by, the more objective and measurable evidence in this case.  For 
example, he observed that the Claimant walked with an antalgic gait and movement and 
had pain behavior throughout the examination with heavy breathing and grimacing and 
the Claimant refused to do a number of maneuvers requested by Dr. Douthit in order to 
examine her low back and extremities.  However, when Dr. Douthit measured her 
calves and legs, he noted that they were symmetrical with no swelling and full muscles 
and he found no atrophy.  Her reflexes were “brisk and equal.”  He opined that many of 
the findings would be considered positive Waddell’s, being nonanatomic and 
nondermatomal.   
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 Based on her physical examination and an extensive review of the medical 
records through the IME, Dr. Douthit concludes that the Claimant’s course of treatment 
and recovery subsequent to her fusion surgery is “a little murky.”  Dr. Douthit disagreed 
with Dr. Prusmack’s surgical recommendation in large part because he felt that “all 
decision making regarding surgery was based on the subjective” and “there were no 
supportive neurologic findings to corroborate … compression or support the diagnosis 
that this was a radiculopathy.  Her persistence of leg pain after the surgery gives further 
support that this was not the correct diagnosis.”  Further, he opined that “grounding 
surgery on ambiguous radiologic findings and using discograms to localize pain is a 
recipe for dismal results.”  Dr. Douthit’s concerns about the use of the subjective 
findings appear further magnified by his determination that, although the Claimant 
exhibits extraordinarily amplified pain behaviors, her musculature is not atrophied on the 
right leg, she has no evident motor loss and  her sensory exam was nondermatomal 
loss of sensation over the entire right leg.  Dr. Douthit also noted that he found the 
Claimant to be angry and defiant and she asserted to him that she is going to proceed 
with further surgery regardless.   
 
 In addition to Dr. Douthit’s persuasive opinion and the more subjective evidence, 
other red flags are present in considering the current request for surgery.  The 
recommendation for another surgery is further compromised by significant 
discrepancies between the Claimant’s gait, physical abilities and pain behaviors while 
she was present at the hearing and at IME examinations as compared to her gait, 
physical abilities and pain behaviors exhibited in surveillance video.   
 
 Based upon the progression of events in the Claimant’s case, Dr. Douthit is 
critical of Dr. Prusmack’s recommendation for revision surgery at the same level as 
before, questioning whether there is instability at that level or psuedoarthrosis, a failed 
fusion.  He feels that Dr. Prusmack’s recommendation should be examined more 
critically because he made a questionable call at the time of the first surgery.  Dr. 
Douthit specifically testified that he does not agree with the recommendations for 
revision surgery for the Claimant as he notes the Claimant complains of diffuse, 
generalized pain with no solid evidence of radiculopathy or impingement.  Dr. Douthit 
testified that he was adverse to going back into the previous fusion site because he 
does not believe it is the source of the Claimant’s leg pain.  The opinions expressed in 
Dr. Douthit’s July 9, 2012 IME report and during testimony at the hearing were found to 
be credible and persuasive. His concerns regarding the Dr. Prusmack’s 
recommendation for further surgery without persuasive objective diagnostic findings are 
well-founded.   
  
 Relying upon the opinions of Dr. Douthit along with the more subjective 
diagnostic testing and imaging in this case, as weighed against the Claimant’s 
testimony and the more subjective evidence, the ALJ determines that the Claimant has 
not established by a preponderance of the evidence that the third surgical intervention 
recommended by Dr. Prusmack is reasonable, necessary or likely to cure and relieve 
her of the effects of her August 16, 2009 injury.   
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ORDER 
 

 It is therefore ordered that: 
 

1.  The Claimant has failed to sustain her burden of proving by a 
preponderance of the evidence that the medical treatment 
consisting of revision low back surgery, including L4-5 right-sided 
re-exploration, untethering of nerve roots and posterolateral 
instrumentation fusion recommended by Dr. Chad J. Prusmack is 
reasonably necessary to cure and relieve the effects of her August 
16, 2009 industrial injury. 

 
2. Thus, the Claimant’s request for the surgery recommended by Dr. 

Prusmack is denied and dismissed.  
 
3. All matters not determined herein are reserved for future 

determination. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to Review 

the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 30, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-850-905-01 

ISSUES 

• Whether Claimant proved by a preponderance of the evidence that Respondents 
improperly terminated Claimant’s temporary total disability (TTD) benefits 
exposing them to penalties pursuant to §8-43-304, C.R.S. and, if so, the amount 
of penalties. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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• Whether Claimant proved by a preponderance of the evidence that he is entitled 

to TTD benefits from April 9, 2012 and ongoing. 
 

• Whether Claimant is entitled to compensation for disfigurement pursuant to §8-
42-108, C.R.S. and, if so, the amount of compensation. 
 

• Claimant endorsed the additional issue of medical benefits seeking entitlement to 
psychological treatment but Respondents acknowledged that they were not 
disputing Claimant’s entitlement to psychological treatment and that 
psychological treatment with Dr. Esparza was authorized as maintenance care.   
 

• Claimant also attempted to add the issue of compensability for his psychological 
treatments.  For the reasons set forth below, the Judge declines to enter an order 
pertaining to such issue. 

 

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact: 

1. The Claimant sustained an injury to his right knee and right ankle on January 
4, 2011.  The Employer referred Claimant to Concentra where he began treating with 
Dr. Ted Villavicencio on January 5, 2011.   

2. Dr. Villavicencio issued work restrictions that resulted in payment of TTD 
commencing on February 17, 2011.   

3. Apparently, Claimant’s pre-existing psychological problems began surfacing 
sometime between the date of the injury and his July 12, 2011 appointment with Dr. 
Villavicencio.  The treatment notes from July 12, 2011 indicate that, “His mood 
symptoms did improve with Sertraline-out for 2-3 weeks – will restart – he is mentally 
stable at this time.”  It appears Dr. Villavicencio wrote Claimant a prescription for 
Sertraline on July 12, 2011. 

4. On October 28, 2011, the Claimant filed a Worker’s Claim for Compensation 
with the Division of Workers’ Compensation.  He identified as body parts affected, 
“Right knee and right ankle, psychological and aggravation of pre-existing psychological 
impairments.”   

5. The Claimant returned to Dr. Villavicencio on October 31, 2011, concerning 
his knee pain.  The treatment notes indicate that Claimant’s mood symptoms improved 
on Sertraline but then he had situational stressors such as losing his health insurance 
which prevented him from seeing his primary care physician and his pain management 
physician. Dr. Villavicencio noted that Claimant “tried using extra Ambien and Klonopin 
for night time pain – too sedated” so he went to the ER and had a psychiatric evaluation 
at West Pines.  Dr. Villavicencio’s assessment indicated that Claimant’s mood 
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symptoms and anxiety had worsened and that Claimant wanted to see Dr. Krause.  The 
plan included a “New referral – psychiatry and psychology” but it does not appear Dr. 
Villavicencio made a specific referral to Dr. Krause.   

6. The Claimant then saw Dr. Krause on November 30, 2011, for an initial 
evaluation.  It is unclear how Claimant was referred to Dr. Krause.   

7. In December 2011, the Claimant requested that the Insurer to authorize 
treatment with a psychiatrist, but the Insurer denied the request and instead authorized 
the Claimant to see a psychologist.  Thereafter, the Claimant did not receive a referral 
to a psychologist until he was referred to Dr. Ricardo Esparza in July 2012.   

8. The Claimant continued to receive treatment for his knee over the ensuing 
months and ultimately underwent surgery on his right knee on January 17, 2012. 
Claimant continued to follow up with Dr. Villavicencio following his knee surgery.   

9. On April 9, 2012, Dr. Villavicencio released Claimant to return to regular duty. 

10. On April 20, 2012, the Insurer filed a General Admission of Liability 
terminating Claimant’s TTD benefits as of April 9, 2012, based upon Dr. Villavicencio’s 
report releasing Claimant to return to regular duty.   

11. Dr. Villavicencio placed Claimant on modified duty again on May 8, 2012, but 
he provided no description of the modified duty work restrictions. 

12. On July 19, 2012, Dr. Burris placed the Claimant at maximum medical 
improvement (MMI) from a “physical standpoint.”  Dr. Burris indicated, “At this point, it is 
unclear how much his psychiatric issues relate to the work event, although he continues 
treatment with Dr. Krause and Dr. Esparza.”  Dr. Burris noted that Claimant reported 
that Dr. Esparza was recommending additional treatments, which Dr. Burris believed 
was reasonable as maintenance treatment.  As such, he recommended 6 
psychotherapy treatments as well as a gym membership for maintenance medical care.   
The Judge infers from Dr. Burris’s MMI report that he intended to place Claimant at MMI 
for all components of the workers’ compensation injury otherwise he would not have 
recommended the psychological treatment as maintenance care.   

13. On August 10, 2012, the Insurer filed a Final Admission of Liability.   

14. Claimant objected to the Final Admission of Liability and requested a Division 
Independent Medical Examination (DIME). 

15. Claimant alleges that he is not at MMI for his psychological condition. 

16. The DIME had not occurred as of the date of the hearing in this matter.   

17. Claimant has a visible disfigurement to the body as a result of his January 4, 
2011 work injury consisting of two arthroscopic surgical scars near the bottom portion of 
his right knee that are approximately the size of nickels and darker in color than 



 

 115 

Claimant’s surrounding skin.  Claimant underwent a previous surgery on the right knee 
that also resulted in scarring but those scars were separate and distinct from those 
produced by the injury-related surgery.  Claimant has sustained a serious permanent 
disfigurement to areas of his body normally exposed to public view. 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following 
conclusions of law: 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-
102(1), C.R.S.  A Claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
The ALJ's factual findings concern only evidence that is dispositive of the issues 

involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
When determining credibility, the fact finder should consider, among other things, 

the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 
 3. Section 8-42-105(3)(c), C.R.S. provides that temporary total 

disability benefits shall continue until the attending physician gives the employee a 
written release to return to regular employment.  As found, Dr. Villavicencio released 
Claimant to return to regular duty on April 9, 2012.  The attending physician’s opinion 
concerning the Claimant’s ability to return to regular duty is binding on the parties.  
Burns v. Robinson Dairy, Inc., 911 P.2d 661 (Colo. App. 1995).  As a result, 
Respondents properly terminated Claimant’s TTD benefits as of April 9, 2012. 

 
 4. Claimant is seeking penalties pursuant to §8-43-304 for 

Respondents’ “improper termination of TTD on 04/19/12”.  The imposition of penalties 
under §8-43-304 is a two-step process.  First, it must be determined whether a party 
has violated any provision of the Workers’ Compensation Act or an Order.  If a violation 
is found, it must then be determined whether the violator acted reasonably.  §8-43-304, 
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C.R.S.; see also Allison v. Indus. Claim Appeals Office, 916 P.2d 623 (Colo. App. 
1995).  As found, Respondents properly terminated Claimant’s TTD benefits pursuant to 
§8-42-105(3)(c), C.R.S.  Accordingly, Claimant’s claim for penalties is denied. 

 
 5. Section 8-42-107(8)(c), C.R.S. provides that when there is a 

dispute concerning MMI or permanent medical impairment, a hearing shall not take 
place until the finding of the DIME physician has been filed with the Division.  In this 
case, Claimant alleges that he is not at MMI for his psychological condition which 
constitutes a dispute concerning MMI, not about compensability.  Because the DIME 
has yet to occur the ALJ concludes that she lacks jurisdiction to determine whether the 
Claimant’s psychological condition is causally related to his injury because such a 
determination is an inherent part of the DIME process.  See Leprino Foods Co. v. Indus. 
Claim Appeals Office, 134 P.3d 475, 482 (Colo. App. 2005). 

 
6. Pursuant to C.R.S. §8-42-108, if the Claimant is “seriously, permanently 

disfigured about the head, face, or parts of the body normally exposed to public view, in 
additional to all other compensation benefits…the director may allow compensation not 
to exceed four thousand dollars to the employee who suffers such disfigurement.”  As 
found, Claimant has sustained a serious permanent disfigurement to areas of his body 
normally exposed to public view entitling him to disfigurement benefits in the amount of 
$400.00.   
 

ORDER 

 It is therefore ordered that: 

 1. Claimant’s request for penalties for Respondents’ alleged wrongful 
termination of TTD benefits is hereby denied and dismissed. 
 
 2. Claimant’s claim for TTD benefits from April 9, 2012 is denied and 
dismissed. 
 

3. Respondents shall be liable to Claimant for a disfigurement award of 
$400.00. 
 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
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further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 30, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-595-01 

ISSUES 

 This matter was set as an expedited hearing.  The issues are compensability and 
medical benefits.  

FINDINGS OF FACT 

1. Employer employed Claimant at one of its retail stores.  Her job duties 
included recovery and stocking shelves.  

2. Claimant testified that, on May 2, 2012, in the course and scoped of her 
employment, she was stocking a self with bottles of bleach.  She was using a ladder to 
place bleach on an upper shelf.  Claimant testified that she was on the third step of a 
ladder with a bottle of bleach on her hand; she lost her balance and hit her right 
shoulder against a shelf; and that a bottle of bleach fell and struck the top of her right 
shoulder.  Claimant testified that she felt a ‘pop’ in her right shoulder, felt pain, and 
yelled out.  Claimant testified that *H, an assistant manager, was nearby and came to 
her aid.  Claimant testified that Ms. *H helped her from the ladder and took her to the 
front of the store to check out the shoulder.  Claimant testified that Ms. *H ask her to 
continue to work that day and she did so, but did leave early due to pain and swelling.  

3. Ms. *H in a written statement stated that on May 2, 2012 at around seven 
p.m. she heard Claimant cry out.  She stated that she went to Claimant who was 
holding her right shoulder and was in obvious pain.  She stated that later in the shift, 
Claimant’s arm and shoulder were swollen and Claimant complained of pain. Ms. *H 
stated that on May 9, 2012, she was working with Claimant who was still in obvious 
pain.  Ms. *H told Claimant she could seek treatment at any emergency room.  

4. Claimant sought care at the University of Colorado Hospital on May 14, 
2012  According to the notes of the Emergency Department nurse, Claimant reported 
injuring her right shoulder “while lifting and placing stuff on a shelf while on a ladder 
which occurred 5/5/12.” Dr. Bachanan in his notes stated that Claimant presented for “R 
shoulder pain gradual onset after lifting heavy items at work 1 week ago.”  X-rays were 
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taken which showed no fracture or dislocation and mild acromioclavicular joint 
osteoarthrosis.  A pain medication was prescribed.  Claimant was referred to an 
orthopedist.  

5. Claimant was directed by Employer to HealthOne, and she also presented 
there on May 14, 2012.  She was examined by Branden Reitter, D.O.  Dr. Ritter 
indicated a history of “fell off a ladder, hitting her right shoulder on May 2, 2012.  Right 
after she hit her shoulder, a bottle of bleach fell down hitting her on the shoulder, as 
well.”  Dr. Reitter’s assessment was “right shoulder strain.”  Dr. Reiter restricted 
Claimant’s lifting, pushing, pulling, reaching and climbing.  He referred Claimant for an 
MRI.  

6. Dr. Reiter examined Claimant again on May 21, 2012.  He noted that an 
MRI was scheduled for May 23, 2012.  Claimant testified that she underwent the MRI, 
but has not been further examined or treated.  

7. Claimant worked two other jobs at the time of this incident.  She worked 
doing home care for a man who was ill and she had her own cleaning business. There 
is no persuasive evidence that Claimant was injured performing either of these jobs.  

8. The histories stated in the medical reports, the written statement of Ms. 
*H, and Claimant’s testimony are not identical.  However, the inconsistencies are not so 
great as to call into question Claimant’s testimony.  Claimant’s testimony is credible and 
persuasive.  It is found that Claimant sustained an injury at work as she testified.  

CONCLUSIONS OF LAW 

1. The purpose of the Colorado Worker’s Compensation Act is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of litigation. Section 8-40-102(1), 
C.R.S.  Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-42-101, C.R.S. A preponderance of the 
evidence is that which leads the trier-of-fact, after considering all of the evidence, to find 
that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of claimant nor in favor of the rights of Employers.  Section 
8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. In order to recover benefits a claimant must prove that he sustained a 
compensable injury.  A compensable injury is one which arises out of and in the course 
of employment.  Section 8-41-301(1)(b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origins in an employee’s work-related 
functions.  Finn v. Indus. Comm’n, 165 Colo. 106, 437 P.2d 542 (1968).  It is the 
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claimant’s burden to prove by a preponderance of the evidence that there is a direct 
causal relationship between the employment and the injuries.  Ramsdell v. Horn, 781 
P.2d 150 (Colo. App. 1989).   

4. Claimant has established by a preponderance of the evidence that she 
sustained an injury on May 2, 2012 in the course and scope of her employment with 
Employer.  The claim is compensable.  

5. Insurer is liable for the medical care Claimant receives from authorized 
providers that is reasonably needed to cure and relieve her from the effects of the 
compensable injury. Section 8-42-101(1), C.R.S. The University of Colorado Hospital 
and HealthOne are authorized.  The care they provided to Claimant was reasonably 
needed to cure and relieve her from the effects of the compensable injury.  Insurer is 
liable for the costs of such care, in amounts not to exceed the Division of Worker’s 
Compensation fee schedule.  Section 8-42-101(3), C.R.S.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable;  

2. Insurer is liable for the medical care Claimant receives from authorized 
providers that is reasonably needed to cure and relieve her from the effects of the 
compensable injury.  

3. All matters not determined herein are reserved for future determination. 

 

DATED:  October 30, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-883-121-02 

ISSUES 

 The sole issue determined herein is compensability. 

 

FINDINGS OF FACT 
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1. Claimant is 54 years old and has worked for the employer for 18 years as 

Fixed Operations Manager, responsible for parts and service at an auto dealership. 
 
2. Claimant has suffered psoriasis for many years.  In July 2009, he was 

diagnosed with psoriatic arthritis. 
 
3. Psoriatic arthritis is an inflammatory, autoimmune disorder in which skin 

cells overproliferate and the disorder also affects the joints of the body.   
 
4. Dr. McGarry has been claimant’s personal physician since August 2007.  

Dr. Corbett is a rheumatologist, who has treated claimant’s arthritis.  Dr. Sberber is a 
dermatologist, who has treated claimant’s psoriasis.  Claimant’s psoriasis primarily 
affected his feet.  His arthritis symptoms were primarily in the low back and hips.  
Claimant admitted that his psoriatic arthritis has worsened with time and has affected 
his hands, feet, low back, and hips.  He agreed that he also has had some neck pain. 

 
5. On October 6, 2009, claimant began taking Enbrel for his arthritis.  On 

January 23, 2010, he also began taking methotrexate for his arthritis.  Dr. McGarry also 
began prescribing oxycodone for pain. 

 
6. On March 22, 2010, Dr. Corbett noted that claimant complained of 

occasional severe pain in the neck, knees, feet, and back as well as constant low-grade 
soreness in all of those areas. 

 
7. On June 16, 2010, Dr. Patt at the Veteran’s Administration Hospital 

examined claimant, who reported the onset of pain in 1997 in his back, shoulders, hips, 
hands, and feet. 

 
8. In June 2010, Dr. Corbett recommended Remicade infusions to treat 

claimant’s psoriatic arthritis, but claimant was unable to afford the medication at that 
time.  Claimant continued on the methotrexate and Enbrel. 

 
9. Claimant reported increasing pain.  In February 2011, claimant had 

increased right hip pain and was unable to walk.  Dr. McGarry provided bilateral hip 
injections.   

 
10. Dr. Sberber started providing laser treatments for claimant’s psoriasis.  On 

October 28, 2011, Dr. Corbett began to provide Remicade infusion treatments for the 
arthritis approximately every six weeks.  Claimant reported some improvement from the 
Remicade.  Claimant continued on reduced doses of methotrexate and oxycodone. 

 
11. On January 13, 2012, Dr. McGarry noted that claimant was having a 

difficult time with his chronic pain from his psoriatic arthritis.  On February 10, 2012, Dr. 
McGarry reexamined claimant, who reported that his pain was under control with the 
Remicade and methotrexate. 
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12. On March 5, 2012, Dr. Corbett provided another Remicade infusion and 

increased the methotrexate dosage.   
 
13. On March 9, 2012, Dr. McGarry reexamined claimant, who reported that 

the Remicade and methotrexate were working well, but he was out of methotrexate, 
which suffered a nationwide shortage of supply.  Dr. McGarry renewed the oxycodone. 

 
14. On March 16, 2012, claimant received a laser treatment from Dr. Sberber 

in the morning.  Claimant then returned to work about 11:00 a.m.  He was missing some 
parts for a car repair and sorted through used parts to determine if he could salvage 
some parts.  Although claimant was a supervisor, his usual job duties included some 
physical work with parts.  Claimant picked up one end of a bumper and lifted it about 
two feet off the ground to inspect it.  He turned his head toward some of the other 
employees and noticed a pain in his shoulder.  Claimant continued to work and did not 
report any work injury.  Mr. Medrano noted that about 15-20 minutes later, claimant 
remarked that his “arm was hurting.” 

 
15. On Saturday, March 17, 2012, claimant awoke with pain in his neck and 

shoulder.  He applied heat and cold and took Advil. 
 
16. On Sunday, March 18, 2012, claimant called Dr. McGarry, who agreed to 

examine him that day.  Claimant reported increasingly severe pain in his trapezius and 
inability to move his neck.  Claimant denied any specific trauma.  Dr. McGarry identified 
six trigger points in the trapezius and administered injections. 

 
17. Claimant remained off work for about three days the following week and 

then returned to work. 
 
18. On March 21, 2012, Dr. McGarry reexamined claimant, who reported that 

his range of motion was better, but he still suffered trapezius pain.  Dr. McGarry 
administered additional trigger point injections.  He diagnosed cervical radiculopathy 
and referred claimant for a magnetic resonance image (“MRI”) of the neck. 
 

19. Claimant discussed his condition with his employees, who reminded him 
of the March 16 lifting and turning incident.  Claimant decided that was the cause of his 
“new” pain.  On March 24 or 25, Dr. McGarry also telephoned claimant, who reported no 
improvement. and asked him to try to reconstruct his history.  Claimant reported that the 
only different thing that he had done was move a “substantial amount of metal” on 
March 16, 2012. 

 
20. On Monday, March 26, 2012, claimant reported to his employer that he 

suffered the alleged work injury on March 16 and that he heard a “pop” in his neck. 
 
21. The April 5, 2012, MRI showed a herniated disc at C5-6 with compression 

of the right C6 nerve root.  Dr. McGarry concluded that the MRI confirmed the diagnosis 
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of cervical radiculopathy and referred claimant to Dr. Gibbs for an epidural steroid 
injection (“ESI”). 

 
22. On April 27, 2012, Dr. Gibbs administered the ESI at C6-7.  Claimant felt 

that he improved with the ESI and did not return to Dr. Gibbs. 
 
23. Dr. McGarry added gabapentin to claimant’s medications in order to treat 

neuropathic pain. 
 
24. On July 5, 2012, Dr. Goldman performed an independent medical 

examination for respondents.  Claimant reported a history of his psoriatic arthritis 
primarily affecting his hands, feet, and low back.  He reported the history of lifting the 
bumper at work, turning his head, and feeling pain in his right neck, shoulder, and 
trapezius.  Claimant reported that he was diagnosed with a herniated disc and 
radiculopathy.  He reported that the ESI provided 30-40% pain relief.  Dr. Goldman 
noted that psoriatic arthritis has five variants:  symmetric, asymmetric, predominantly 
distal interphalangeal, spondylitic, and arthritis mutans.  He noted that the psoriatic 
arthritis variant frequently evolves into other variants.  Dr. Goldman concluded that it 
was unlikely that claimant suffered a work injury because of the way in which claimant 
only later reported a history of a work event, the evolution of spondylitic psoriatic 
arthritis, and the absence of true radicular symptoms.  He thought that the C5-6 disc 
herniation was a coincidental finding. 

 
25. On September 7, 2012, Dr. McGarry reexamined claimant, who reported 

continued neck pain and increased symptoms with right lateral flexion. 
 
26. Dr. McGarry testified by deposition consistently with his reports.  He noted 

that psoriatic arthritis generally follows a non-radicular pain pattern and that claimant’s 
symptoms had primarily been in his low back and hips.  Dr. McGarry thought that 
claimant’s pain presentation on March 18, 2012, was very different and was radicular.  
He explained that the March 16 work, including any forced extension of the neck, could 
cause the herniated disc.  Dr. McGarry admitted that he was unaware that claimant 
reported neck pain in March and June 2010, but he thought that any such prior neck 
pain was not radicular.  He agreed that claimant’s psoriatic arthritis had worsened over 
time.   

 
27. Dr. Goldman testified consistently with his report.  He explained that 

claimant’s history of the alleged work injury had become more detailed over time, which 
is contrary to the neurophysiology of the human brain.  He thought that claimant had 
evolved a history of the work injury in an effort to explain his worsening neck symptoms.  
Dr. Goldman thought that claimant’s psoriatic arthritis had worsened and increasingly 
involved the cervical spine, which was going to happen with the disease.  He thought 
that claimant’s preexisting medical records demonstrated some of the strongest medical 
evidence he had ever seen for concluding that claimant suffered only progression of his 
preexisting psoriatic arthritis.  Dr. Goldman also noted that claimant’s trapezial pain was 
not consistent with a C6 radiculopathy.  He noted that the trapezius is used to protect 
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the neck and trapezial pain is very common.  He explained that the classic pattern for 
psoriatic arthritis is loss of range of motion in all planes, which claimant demonstrated.  
He did not demonstrate loss of wrist or pronator teres motion, which would be classic for 
a C6 radiculopathy.  He thought that claimant’s course of waxing and waning symptoms 
was classic psoriatic arthritis.  He also noted that claimant’s report of only 30-40% pain 
relief from the ESI was not diagnostic for a herniated disc and cervical radiculopathy. 

 
28. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an accidental injury to his cervical spine on March 16, 2012.  The opinions of 
Dr. Goldman are credible and persuasive.  Claimant appears to be earnest in his belief 
of the onset of his neck symptoms, but he appears to be trying to reconstruct the history 
to suit his conclusions.  He clearly had preexisting neck symptoms, which were probably 
from his psoriatic arthritis.  The course of that disease is usually to progress and evolve 
into spondylitic variants affecting the neck.  Claimant clearly reported increased 
shoulder and trapezial pain on March 18, 2012, but he denied any trauma.  The MRI 
demonstrated a herniated disc, but claimant’s symptoms did not reflect radicular 
symptoms.  His response to the ESI was non-diagnostic.  Dr. McGarry did not 
sufficiently explain why he thought that claimant had radicular symptoms after March 
16, 2012, in spite of his physical findings of trapezial trigger points.  Dr. Goldman is 
persuasive that claimant did not suffer cervical radiculopathy, but suffered trapezial pain 
due to his arthritis.  For these reasons, while It is possible that claimant suffered a work 
accident on March 16, 2012, it is not probable. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has failed to 
prove by a preponderance of the evidence that he suffered an accidental injury to his 
cervical spine on March 16, 2012.   

ORDER 

 It is therefore ordered that: 
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1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 31, 2012    

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-842-469-01 

ISSUES 

The issues for hearing are: 

1. A request by the Respondents to strike the DIME process;  

2. A request by the Respondents to close the issues of maximum medical 
improvement and permanent impairment; and, 

3. A request by the Respondents to review the prehearing order of PALJ 
Goldstein. 

 

FINDINGS OF FACT 

1. The Claimant was injured in an admitted work-related incident on October 
24, 2010. 

2. The Claimant was treated for her injury and ultimately determined to be at 
maximum medical improvement (MMI) on March 31, 2011. 
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3. On April 6, 2011 the Respondent-Insurer filed a final admission of liability 
(FAL). 

4. On April 28, 2011 the Claimant filed a Notice and Proposal to Select an 
Independent Medical Examiner. 

5. On May 11, 2011 the Respondent-Insurer filed a Notice of Failed IME 
Negotiation. 

6. On May 24, 2011 the Claimant filed an unsigned Application for Division 
IME (DIME). 

7. On June 7, 2011 the Claimant filed a signed Application for a Division 
IME. 

8. On June 13, 2011 the Division issued the IME panel. 

9. On June 20, 2011 Dr. Jenks was selected as the DIME physician. 

10. On July 6, 2011 the Respondent-Insurer was notified, via facsimile, that 
the DIME had been scheduled for August 25, 2011. 

11. On August 16, 2011 the Respondent-Insurer was notified, via facsimile, 
that the DIME had been rescheduled for August 29, 2011. 

12. On September 18, 2011 the DIME report was due. 

13. On September 26, 2011 the DIME unit called Dr. Jenks’ office regarding 
the late report. 

14. On October 12, 2011 the DIME unit issued a late report notice. 

15. On October 17, 2011 the DIME unit noted that the DIME appointment had 
been canceled and no cancellation fee was assessed. 

16. On December 12, 2011 the Respondent-Insurer contacted the DIME unit 
regarding the status of the DIME report and were informed that the Claimant canceled 
the rescheduled August 29, 2011 DIME due to illness and the DIME was not yet 
rescheduled. The Claimant did not notify the Respondent-Insurer of this cancellation. 

17. On December 12, 2011 the Respondent-Insurer’s claims representative 
contacted the Claimant’s attorney’s office regarding this matter and was informed that 
the Claimant would reschedule the DIME. 
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18. On February 13, 2012 the Respondents filed a Motion to Strike the 
Division Independent Medical Examination Process (IME) and Close the Issues of 
Permanent Impairment and Maximum Medical Improvement. 

19. On February 28, 2012 the Respondents’ motion was denied, without 
prejudice, for failure to comply with Office of Administrative Courts Rule of Procedure 
(OACRP) 16(B). 

20. The Claimant failed to file a timely response to the Respondents’ February 
13, 2012 motion. 

21. On March 5, 2012 the Respondents filed a Motion for Reconsideration of 
the February 28, 2012 Order Denying Respondents’ Motion to Strike the Division 
Independent Medical Examination Process (IME) and Close the Issues of Permanent 
Impairment and Maximum Medical Improvement. 

22. On March 9, 2012 the Claimant filed a pleading entitled Claimant’s 
Response to Respondent’s Motion to Strike the Division Independent Medical 
Examination Process (IME) and Close the Issues of Permanent Impairment and 
Maximum Medical Improvement. This pleading was intended to be a response to the 
Respondents’ Motion to Reconsider. 

23. On March 20, 2012 an order was entered granting the Respondents’ 
Motion to Reconsider. 

24. On or about March 27, 2012 the Claimant filed a Motion for 
Reconsideration of the order signed on March 20, 2012 granting the Respondents’ 
Motion for Reconsideration of the February 28, 2012 Order Denying the Respondents’ 
Motion to Strike the Division Independent Medical Examination Process (IME) and 
Close the Issues of Permanent Impairment and Maximum Medical Improvement. 

25. On March 29, 2012 the DIME unit noted that a DIME appointment was 
canceled and a fee was charged because the Claimant appeared 50-minutes late. 

26. On March 30, 2012 the DIME unit noted that the DIME was canceled per 
Order. 

27. On or about April 9, 2012 the Claimant’s counsel scheduled a prehearing 
conference to address the Claimant’s Motion to Reconsider. 

28. A Prehearing Conference was held on May 3, 2012 before PALJ 
Goldstein. 
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29. On May 3, 2012 the Respondents received a facsimile from the Claimant’s 
counsel stating that a Division IME appointment had not been scheduled in February 
2012 as previously stated by the Claimant’s counsel during the Prehearing Conference. 
Additionally, the Claimant’s counsel for the first time notified the Respondents’ counsel 
that the DIME physician refused on April 2, 2012 to perform the DIME examination of 
the Claimant and directed her to “locate another physician for this client.” 

30. On May 15, 2012 PALJ Goldstein issued an order granting the Claimant’s 
motion for reconsideration and vacated the order of March 20, 2012, without prejudice. 

31. The order provided the Respondents the opportunity to file an Application 
for Hearing and Notice to Set alleging that the Claimant waived her right to a DIME. 

32. The Claimant testified that she disagreed with the finding of MMI and that 
is why she requested the DIME. 

33. As August 25, 2011 approached, the date for the first scheduled DIME, 
the Claimant was ill with flu-like symptoms with gastroenteritis. The Claimant canceled 
this appointment and by letter dated August 10, 2011 the Claimant’s counsel notified the 
DIME unit and parties that the DIME had been rescheduled for August 29, 2011. 

34. As the August 29, 2011 appointment approached the Claimant was still ill. 
She canceled this appointment at the last minute. She asked to be rescheduled. 

35. The appointment was not immediately rescheduled for reasons that are 
unclear; however, the Claimant was available for much of the time period between 
August 29, 2011 and the setting of the next appointment on March 29, 2012. The 
Claimant was unavailable for a consecutive 26-day period in November and December 
due to her incarceration in the Criminal Justice Center jail. 

36. The DIME was again rescheduled on March 29, 2012 and this was noticed 
by a letter from the Claimant’s counsel dated January 25, 2012. 

37. On March 29, 2012 the Claimant appeared for her DIME examination but 
was late.  The Claimant indicates that she was 10-minutes late; however, a letter from 
Dr. Jenks’ office indicates the Claimant was 50-minutes late.  The Claimant was late 
due to the bus she was traveling on being late. As a result the DIME was canceled and 
Dr. Jenks refused to reschedule the Claimant again. 
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38. The ALJ finds that the Claimant rescheduled her appointments from 
August 25, 2011 and August 29, 2011 due to illness. The ALJ finds the Claimant’s 
illness to be good cause for rescheduling. 

39. The ALJ finds that the Claimant asked Dr. Jenks’ office to reschedule the 
August 29, 2011 appointment.  The ALJ finds that it is unclear as to why an appointment 
was not rescheduled more quickly but notes that the Claimant’s incarceration for 26-
days may have been a factor.  The ALJ finds that the Claimant’s inability to get 
rescheduled prior to a March 29, 2012 appointment and her unavailability due to 
incarceration do not rise to the level of a clear relinquishment of her right to participate 
in the DIME examination process. 

40. The ALJ further finds that the Claimant’s being late due to the bus running 
late does not rise to the level of a clear relinquishment of her right to participate in the 
DIME examination process. 

41. The ALJ finds that the Respondents have failed to establish that it is more 
likely than not that the Claimant waived her right to participation in the DIME process. 

42. The ALJ finds that the Claimant is entitled to reschedule her DIME 
examination and that the issues of permanent impairment and MMI are not closed by 
waiver or operation of law. 

43. The ALJ finds, based on a totality of the circumstances, that PALJ 
Goldstein did not abuse his discretion in ultimately granting the Claimant’s motion to 
reconsider the order of March 20, 2012, and vacating that order. 

CONCLUSIONS OF LAW 

1. The doctrine of waiver applies to workers’ compensation proceedings. 
Johnson v. Industrial Commission, 761 P.2d 1140 (Colo. 1988). Waiver is the intentional 
relinquishment of a known right and may be implied when a party engages in conduct 
which manifests an intent to relinquish the right or acts inconsistently with its assertion. 
Tripp v. Parga, 847 P.2d 165, 167 (Colo.App. 1992). Implied waiver exists “when a party 
engages in conduct which manifests intent to relinquish the right or acts inconsistently 
with its assertion.” Burlington Northern R. Co. v. Stone Container Corp. 934 P.2d 902 
(Colo.App. 1997). To constitute an implied waiver a party’s conduct must be free from 
ambiguity and clearly manifest the intent not to assert the benefit.” Department of Health 
v. Donahue, 690 P.2d 243 (Colo. 1984). The existence of waiver is a factual matter for 
determination by the ALJ. Rodriguez v. Safeway Stores, Inc., W.C. No. 4-719-019 
(ICAO, June 3, 2009). 
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2. The Industrial Claim Appeals Office has concluded that a party may waive 
its right to a DIME by an “unconscionable” delay.” Gaither v. Resource Exchange, W.C. 
No. 4-125-439 (ICAO, 1994). 

3. Based upon a totality of the evidence as found above the ALJ concludes 
that the Claimant herein did not waive her right to proceed with the DIME process. 

4. The Claimant scheduled DIME examinations and for good cause was 
unable to attend the first two.  On the third occasion the Claimant was late because of 
her transportation but she nonetheless went to the appointment.  This can hardly be 
said to be an intent to relinquish her right to the DIME process. 

5. The ALJ concludes that the Respondents have failed to establish by a 
preponderance of the evidence that the Claimant waived her right to participation in the 
DIME process. 

 

ORDER 

 It is therefore ordered that: 

1. The Respondents request to strike the DIME process is denied and 
dismissed. 

2. The Respondents request to have the issues of permanent impairment 
and maximum medical improvement closed is denied and dismissed.  

3. The Respondents request for relief from the prehearing order of PALJ 
Goldstein dated May 15, 2012 is denied and dismissed. 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
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statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: October 31, 2012  

Donald E. Walsh 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-744-046-02 

 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she is unable to 
earn wages within her commutable labor market and is permanently and totally 
disabled? 

 Did claimant prove by a preponderance of the evidence that she is entitled to 
Grover-type medical benefits? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

Employer operates a grocery store business. Claimant worked some 3 years at 
employer’s store in [Town] from September 8, 2004, through November 28, 2007. 
Claimant aggravated her preexisting lower back condition while working for 
employer on October 15, 2007, when she fell while pushing shopping carts. 
Employer has admitted liability for claimant’s work-related injury. Claimant's age at 
the time of hearing was 53 years. Claimant has a 40-plus year history of smoking 
cigarettes. Claimant resides in [Town]; her commutable labor market encompasses 
Grand County, which includes Grand Lake and Winter Park areas. 

Claimant has an extensive preexisting history of surgeries for non-industrial 
conditions, including a right total knee replacement in 2001, five surgical procedures 
to the left knee, and surgical fusion of the left sacroiliac (SI) joint of her pelvic/lower 
back region. As a result of these conditions, claimant sought chronic pain treatment 
with Gregory Gerber, M.D., from February of 2001 through May of 2007. After that, 
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Physiatrist Yusuke Wakeshima, M.D., managed claimant’s pain and rehabilitation. 
On July 6, 2007, Dr. Wakeshima performed a comprehensive medical evaluation 
when claimant reported: 

She ultimately underwent an SI joint fusion x 2 in 1995. She reports that 
this did not improve her symptoms. 

(Emphasis added). While claimant testified that Dr. Wakeshima got this history wrong, 
she nonetheless reported to Dr. Wakeshima that her most problematic condition 
involved pain in her both knees, followed by pain in her left hip/SI joint region, followed 
by pain all over her body. Claimant rated her pain at 8/10 on a scale of 0 to 10. Dr. 
Wakeshima diagnosed: 

Chronic pain with chronic narcotic usage prior to my initial evaluation. 

(Emphasis added). When testifying, claimant confirmed that she had been taking 
narcotic medications for pain for 8 years before seeing Dr. Wakeshima. In addition, Dr. 
Wakeshima recommended a magnetic resonance imaging (MRI) scan of claimant’s 
lumbar spine in an attempt to diagnose her pain complaints. Based upon the weight of 
subsequent findings herein, the Judge credits claimant’s report to Dr. Wakeshima that 
the prior fusions failed to relieve her pain over claimant’s testimony that the fusions 
successfully relieved her lower back pain.    

Dr. Wakeshima’s evaluation occurred only 3 months prior to claimant’s work-related 
aggravation of her lower back at employer on October 15, 2007. Prior to her injury at 
employer, claimant underwent two surgeries to fuse the left SI joint: The first surgery 
in 1995 and a repeat fusion surgery in 1996. At employer’s expense, claimant 
underwent a third procedure in May of 2009 to redo the fusion of the left SI joint.  

Following her October 15, 2007, work-related aggravation, claimant underwent a 
surgical evaluation by Orthopedic Surgeon Todd Peters, M.D., on November 28, 
2007. Dr. Peters found positive Waddell signs on his examination of claimant that 
cast doubt on the reliability of her physical complaints. Like Dr. Wakeshima, Dr. 
Peters ordered a MRI scan of claimant’s lumbar spine, which claimant underwent on 
December 7, 2007. Dr. Peters referred claimant for a CT scan of her pelvis on 
December 21, 2007. Dr. Peters recommended conservative care after finding 
nothing on those studies showing any lesion warranting surgical intervention. Dr. 
Peters released claimant from his care. 

In August of 2008, Douglas Hemler, M.D., assumed management of claimant’s 
medical care. Dr. Hemler referred claimant for a repeat CT scan of her pelvis on 
October 15, 2008. Dr. Hemler referred claimant to Orthopedic Surgeon Andrew 
Castro, M.D., for a second surgical consult on September 23, 2008. Dr. Castro felt 
claimant’s lower back injury no more than a sprain/strain injury. Dr. Castro 
nonetheless recommended a CT scan of claimant’s left SI joint. After reviewing the 
CT scan of the SI joint, Dr. Castro opined that the fusion was solid and ruled out any 
need for surgery. 
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Dr. Hemler injected claimant’s SI joint and performed nerve conduction studies on 
August 12, 2008, which were normal. Dr. Hemler referred claimant to Orthopedic 
Surgeon Bharat Desai, M.D., for a third surgical consult. 

Employer referred claimant to Franklin Shih, M.D., for an independent medical 
examination on November 4, 2008, to evaluate treatment options for the work-
related aggravation of her lower back condition. Dr. Shih reported: 

At multiple points during the evaluation, I asked [claimant] to confirm the 
history, as I understood it that after [her fusion surgery in 1996] up until 
October of 2007 she essentially had zero pain complaints in the back, in 
the buttock, and the lower extremity. 

Claimant confirmed that history to Dr. Shih several times. Dr. Shih found claimant’s 
representation of her lower back pain prior to her injury at employer inconsistent with 
her medical record history of pain medication use before October 15, 2007. Dr. Shih 
explained that a medically probable determination of the extent of claimant’s work-
related aggravation depended upon a reliable patient history from claimant, whom he 
found unreliable: 

She is adamant that prior to [October 15, 2007] she had been completely 
asymptomatic with complete resolution of complaints associated with the 
previous SI fusion. Her history today, however, is not consistent with the 
medical records [which underscore her chronic use of narcotic pain 
medications].  

**** 

[Claimant’s] history is not consistent and so I am unable within probability 
to relate her ongoing complaints to the injury of [October 15, 2007].  

Dr. Shih recommended a guarded approach to any additional fusion surgery because 
claimant demonstrated that she is an unreliable historian. 

Dr. Desai evaluated claimant on December 1, 2008. Claimant misrepresented her 
medical history to Dr. Desai when she reported that, although she had a prior fusion 
of the left SI joint, she had no lower back pain until her injury at employer on October 
15, 2007. Dr. Desai reviewed the prior CT scan of claimant’s SI joint and felt the 
fusion incomplete. Dr. Desai recommended a repeat surgery to fuse the left SI joint, 
which he performed on May 12, 2009. 

Employer obtained video surveillance of claimant on August 30, August 31, 
September 2, September 13, September 14, October 28, and November 19 of 2009. 
Employer obtained additional video surveillance of claimant on March 15 and March 
16, 2011, and on January 25 and January 26, 2012.  

Dr. Desai ordered a repeat CT scan of claimant left SI joint, which claimant 
underwent on August 3, 2009. On September 2, 2009, claimant demanded an 
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appointment with Dr. Hemler to review work restrictions. Claimant appeared for the 
appointment using crutches. Dr. Hemler reported that claimant complained of 
significantly worse symptoms than she reported at her previous appointment in July 
of 2009. Dr. Hemler reviewed the report from the CT scan, which indicated good 
fusion of the SI joint.  Dr. Hemler reported: 

Currently, it is unclear as to whether or not there is any problem following 
surgery. She is significantly worse by report than July 2009. From my 
perspective, she should be seeing improvement in pain and function by 
now.  

Because of claimant’s complaints, Dr. Hemler ordered a bone scan of claimant’s spine, 
pelvis, and SI area to rule out infection, as well as other blood work. Dr. Hemler 
discussed claimant’s complaints with Dr. Desai, who indicated the fusion was taking 
well. 

Video surveillance obtained of claimant on September 2, 2009, shows her leaving 
Dr. Hemler’s office using crutches. Claimant discarded the crutches when she got 
into her vehicle and did not use them again on September 2nd. The video 
surveillance is inconsistent with what claimant reported to Dr. Hemler and with her 
presentation earlier that day. 

Claimant traveled from her home in [Town] to Golden for her appointment with Dr. 
Desai on September 14, 2009. Claimant complained to Dr. Desai of moderate to 
severe pelvic pain occurring daily. Claimant also reported difficulty with sitting.  Dr. 
Desai reviewed the CT scan and determined that claimant’s fusion was stable. Dr. 
Desai discharged claimant from further care. Although she appeared at Dr. Desai’s 
office ambulating with crutches, claimant had discarded the crutches by the time she 
reached her home. There video surveillance shows claimant making 4 trips to carry 
items from her vehicle into her home without using crutches. The video surveillance 
is inconsistent with what claimant reported to Dr. Desai and with her presentation 
earlier that day. 

Claimant again presented using crutches when Dr. Hemler next evaluated her on 
October 26, 2009. Claimant reported to Dr. Hemler severe anterior hip pain traveling 
down her leg, associated with numbness and tingling. Although Dr. Hemler 
discussed claimant’s complaints of anterior hip pain with him, Dr. Desai indicated 
that there was no physiologic basis for claimant’s complaint. Dr. Hemler noted that 
claimant was extremely reluctant to move her hip on examination. Dr. Hemler 
reported that he was unable to explain claimant's subjective complaints of pain 
based upon physical examination and objective findings.  

Investigators again obtained video surveillance of claimant on October 28, 2009, two 
days after she presented on crutches to Dr. Hemler's office. Although she also 
reported to Dr. Hemler pain in both wrists from using crutches, claimant failed to tell 
Dr. Hemler that she discards the crutches as soon as she leaves appointments with 
her workers’ compensation physicians. Despite her complaints of severe hip pain 
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two days earlier, the surveillance shows claimant walking without using crutches at 
various times from 9:35 a.m. through 1:09 p.m.  

Investigators obtained video surveillance of claimant again on November 19, 2009, 
when she traveled from [Town] to Dr. Desai’s office in Golden. Claimant sat as a 
passenger in her vehicle from 7:07 a.m. through 8:27 a.m. After sitting in the vehicle 
for over 80 minutes, claimant shopped at a Walmart store from 8:31 until 9:25 a.m., 
where she walked without crutches and was able to bend down to bottom shelves to 
retrieve product. Claimant continued running errands, shopping at a grocery store 
from 10:24 through 10:41 a.m., and shopping at a department store from 11:02 
through 11:13 a.m.  

Claimant performed all her activities for some three hours (8:31 to 11:39 a.m.) on 
November 19th without using crutches and without difficulty. Claimant however used 
crutches to walk into Dr. Desai's office building at 11:39. Claimant again used 
crutches when leaving Dr. Desai’s building at 12:57 p.m. before discarding them for 
the rest of the day. The video surveillance shows claimant getting out of her vehicle 
at 1:14 p.m. to talk on a cell phone, exiting the vehicle again at 1:33 p.m. to enter a 
restaurant, returning to the vehicle from the restaurant at 1:50 p.m., exiting the 
vehicle again at 2:29 p.m. to switch to the driver's side, and exiting the vehicle and 
walking into her residence at 3:08 p.m. Claimant did not use crutches any further on 
November 19th after leaving Dr. Desai's office building at 12:57 p.m. 

Claimant testified that she limited her use of crutches to walking in and out of offices 
of Dr. Hemler and Dr. Desai because her hip would become stiff and painful from 
sitting during the long drives from [Town] to Golden. There is no persuasive 
evidence indicating that claimant told either Dr. Desai or Dr. Hemler that she limited 
her use of crutches to times when her hip was stiff and painful after the drive from 
[Town]. On the contrary, video surveillance of claimant driving from [Town] to Golden 
and back on November 19, 2009, reveals that she was able to sit for 60 minutes or 
more and then walk without the needing to use crutches. The video surveillance is 
extensive and persuasive because it observes claimant’s activity when she is 
unaware anyone is watching. Claimant appears to change her activity and 
presentation when she is performing for Dr. Hemler, Dr. Desai, and other providers. 
The video surveillance supports employer’s argument that claimant intentionally 
misrepresents her pain complaints and functioning in order to appear more disabled 
than she is. 

Dr. Hemler placed claimant at maximum medical improvement (MMI) as of April 1, 
2010. On August 12, 2010, employer filed a Final Admission of Liability, admitting 
liability for medical benefits it paid in the amount of $50,342.76 and temporary 
disability benefits it paid in the amount of $45,636.63. At hearing, the parties 
stipulated that claimant sustained permanent medical impairment of 11% of the 
whole person, after apportionment for her preexisting history of fusion surgeries, low 
back pain, and sacroiliac dysfunction. 
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Claimant requested an independent medical examination (DIME) through the 
Division of Workers' Compensation. The division appointed Bennett I. Machanic, 
M.D., the DIME physician. Dr. Machanic reviewed claimant’s extensive medical 
record history and evaluated her on August 26, 2010. Claimant reported the 
following history to Dr. Machanic: 

[Claimant] claims that 14 years ago she underwent a left [SI] joint fusion 
procedure … with a “perfect result,” and she was totally “asymptomatic.” 

Claimant therefore misrepresented to Dr. Machanic the condition of her lower back prior 
to her injury at employer. Claimant instead told Dr. Machanic that her pain was far 
worse after the 2009 fusion surgery. Claimant told Dr. Machanic that she disagreed that 
she had reached MMI and that she wanted surgical implantation of spinal cord 
stimulation for pain control. Dr. Machanic disagreed that claimant would benefit from a 
procedure to implant electrical stimulation.  

Dr. Machanic thus agreed with Dr. Hemler’s determination of MMI. Dr. Machanic 
provided the following diagnostic impression: 

[Claimant] has a long drawn out history of low back pain and sacroiliac 
dysfunction, and indeed in my opinion the injury she sustained [at 
employer] provided additional dysfunction to the lumbar spine and 
sacroiliac joint, but her current problems which are continuing 
lumbosacral stain and sacroiliac dysfunction date back to many 
years prior to [her injury at employer].   

(Emphasis added).  

Occupational Therapist Shari Barton, MS, OTR, (Certified Specialist in Health 
Ergonomics) performed a Functional Capacities Evaluation (FCE) of claimant on 
February 3, 2010. After the FCE, Therapist Barton compared the video surveillance 
with claimant’s presentation and subjective reports of her functional limitations 
during the FCE. Therapist Barton noted multiple inconsistencies between what 
claimant stated she could do at the FCE and her functioning on surveillance video. 
The Judge credits Therapist Barton’s addendum report in finding claimant unreliable 
in reporting her ability to function. 

When Dr. Hemler placed claimant at MMI, he imposed the following permanent 
physical activity restrictions: 

Based on review of the video surveillance and the [FCE] it is 
recommended that [claimant] resume activity in the sedentary category 
of physical demand with sitting, standing, walking, as tolerated, typical 
occupational lifting maximum of 10 pounds. 

(Emphasis added). Dr. Hemler released claimant from further medical care, 
noting she might need follow-up management of her medication regimen. 
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John R. Burris, M.D., performed an independent medical examination of claimant on 
March 6, 2011. Dr. Burris reviewed claimant’s extensive medical record history, 
interviewed her, and examined her. Dr. Burris reported: 

[Claimant] does have a prior SI injury from 14 years ago. No prior workers’ 
compensation claims. She states that she has been pain-free in the 
low back for the last 14 years since her recovery from her second 
fusion. 

(Emphasis added).  

Claimant dissembled when questioned about the conflict between the history of 
unresolved lower back pain that she gave Dr. Wakeshima and the history no back 
pain for 14 years that she gave Dr. Shih, Dr. Desai, Dr. Machanic, and Dr. Burris. 
Claimant attempted to explain that she distinguished chronic pain from acute pain.  
When confronted with her report to Dr. Burris that she was pain-free prior to her 
injury at employer, claimant denied telling him she was pain-free. Claimant’s 
testimony here lacks credibility when weighed against Dr. Shih’s repeated requests 
that claimant confirm her report that she had zero pain complaints in the back, 
buttock, and lower extremity prior to her injury at employer.  Claimant’s testimony 
also lacks credibility when weighed against the above-quoted history recorded by Dr. 
Machanic.  

Because claimant told Dr. Machanic that she disagreed that she had reached MMI 
and that she wanted surgical implantation of spinal cord stimulation for pain control, 
the Judge infers claimant likely will change her story for secondary gain. Here, 
claimant clearly changed her story from what she was reporting to Dr. Wakeshima 
prior to her injury to what she has been reporting to her workers’ compensation 
physicians after October of 2007. Claimant thus demonstrates a tendency to 
exaggerate her symptoms when she perceives some personal advantage or gain. 
The Judge finds claimant unreliable, unpersuasive, and lacking credibility.  

Dr. Burris reviewed the February 3, 2010, FCE report and compared it to video 
surveillance. Dr. Burris wrote: 

Numerous providers have made attempts to delineate work restrictions 
based upon [claimant’s] subjective complaints. [The FCE] clearly shows 
[claimant] failing validity criteria. 

**** 

At this point, … we must rely on objective evidence. There is 
overwhelming evidence in the records of [claimant] showing purposeful 
effort to maximize her disability.  Based on the objective data [and video 
surveillance] that I have seen and her examination, I find no reason to 
restrict [claimant] and I believe she can go back to her prior work 
capacity.  
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(Emphasis added). 

Physical Therapist Kyla Sand, MSPT, performed a second FCE of claimant’s 
functioning on February 16, 2012. Following the second FCE, Therapist Sand 
compared video surveillance evidence with claimant's subjective statements about 
her functional abilities and limitations during the FCE. Therapist Sand noted multiple 
inconsistencies between claimant's stated abilities and her abilities as observed on 
surveillance video. Therapist Sand testified: She disagreed with Dr. Hemler’s lifting 
restriction of 10 pounds maximum because claimant confirmed safe lifting during the 
second FCE safe lifting of weights between 15 and 24.75 pounds. Claimant 
demonstrated on the video surveillance that she could shift her weight onto her left 
leg while lifting the case of soda with her left arm, activity claimant denied she could 
perform during the second FCE. Claimant displayed exaggerated pain behaviors 
during the second FCE that were short of extreme. Therapist Sand’s testimony 
concerning claimant’s functional abilities was credible, persuasive, and supported by 
the video surveillance.   

Dr. Hemler testified as an expert in the area of Physical Medicine and Rehabilitation. 
Dr. Burris testified as an expert in the area of Occupational Medicine.   

Dr. Hemler testified as follows: Dr. Hemler evaluated claimant every three to six 
weeks from August of 2008 until MMI on April 1, 2010. The video surveillance of 
September 2, 2009, shows the surgery produced great results. Claimant’s 
appearance on surveillance is inconsistent with her clinical presentation and use of 
crutches. While he feels that claimant’s report of pain at level 8 is more likely in the 
range of 4/10, Dr. Hemler does not confront his patients. Dr. Hemler’s skepticism 
over the veracity of claimant’s report of wrist pain from using crutches was confirmed 
by video surveillance showing her discarding the crutches. Although claimant 
reported pain transitioning to the front of her leg, her complaints were unsupported 
by physical examination findings. The surveillance underscores the mismatch 
between activities on video and the functional limitations claimant reported to her 
providers. Because of such mismatch, Dr. Hemler quit listening to claimant’s pain 
scores. It is important for claimant to remain active to maintain her ability to function. 
A comparison of claimant’s pre-injury pain medication regimen to her current 
regimen is an unreliable indicator of her pain levels because the culture of 
prescribing opiates has changed. He recommended against surgical implant of the 
spinal cord stimulation hardware out of concern over setting claimant up for 
iatrogenic illness. 

The Judge credits the medical opinion of Dr. Burris in finding that claimant likely 
exaggerates her disability and is unreliable in reporting her symptoms, physical 
complaints, and functional limitations. Dr. Burris persuasively testified: Dr. Burris 
compared claimant’s clinical presentation at the time of his evaluation on March 16, 
2011, to video surveillance that investigators obtained of her that same day.  
Claimant presented to Dr. Burris complaining of a high level of pain at 8/10, stating 
she was unable to sit or function, stating she spent 80% of her time in bed, and 
crying as if in pain from standing or walking. In contrast, investigators documented 
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claimant leaving her home in [Town] at 6:53 a.m., driving for some 1.5 hours to the 
Denver area, attending the appointment with Dr. Burris, and shopping at WalMart 
afterward from 12:37 to 1:05 p.m. While shopping, claimant appeared capable of 
standing and walking without appearing in pain. Claimant also lifted a case of soda 
weighing 20 to 25 pounds and carried it comfortably with her left hand. Claimant was 
able to bear weight on her left leg and bend to lift the case of soda without appearing 
in pain, even while stressing the left SI joint with these activities. Claimant’s 
appearance on the video surveillance was very different and inconsistent with her 
clinical presentation in Dr. Burris’ office that day.  

Dr. Hemler equivocated when explaining his physical activity restrictions. Dr. Hemler 
acknowledged the inconsistencies between claimant’s presentation on video 
surveillance and her clinical presentation. Dr. Hemler agreed that there is a 
mismatch between what claimant reports to her providers and what she shows 
herself able to do when under surveillance. Dr. Hemler explained that assigning 
restrictions is an inexact science where the physician attempts to predict activity 
levels that will not cause re-injury. Because claimant’s treatment was expensive and 
long, Dr. Hemler believes lifting in the 10 to 15-pound range should keep claimant 
from needing more treatment.  

Dr. Burris explained that, when determining work restrictions, physicians should 
utilize critical medical analysis, based on objective evidence of the type of injury, the 
treatment course, and the outcome from the treatment, to attempt to determine an 
injured worker’s ability to function at a safe level without risk of further injury. 
According to Dr. Burris, Dr. Hemler failed to use such critical medical analysis to 
determine claimant’s safe lifting abilities. The Judge credits the medical opinion of 
Dr. Burris as more persuasive concerning claimant’s functional capacities because 
his opinion is more evidence-based, is supported by testimony of Therapist Sands, 
and is supported by the addendum report of Therapist Barton. In contrast, Dr. 
Hemler’s restrictions appeared arbitrary and inconsistent with his own conclusions 
concerning the unreliability of claimant’s reporting of symptoms, complaints, and 
functional abilities.      

Crediting the medical opinion of Dr. Burris as persuasive, the Judge finds: 
Claimant’s baseline for her functional capacities and her need for pain medication 
should be based upon her level of functioning and her medication regimen prior to 
her October 16, 2007, injury at employer. Although she reported to Dr. Wakeshima 
pain at a level 8/10, claimant showed she was capable of performing her job at 
employer. As of the time of MMI, claimant had decreased the dosage and type of 
pain medications when compared to the pain medications she was taking prior to her 
injury. For instance, claimant took Oxycodone (a very potent pain medication) before 
her injury but had discontinued using it as of the time she reached MMI. Claimant’s 
lower pain medication regimen after MMI logically shows she is in less pain. Dr. 
Burris persuasively disagreed with Dr. Hemler’s interpretation that pain management 
practices have changed so much that claimant’s current pain medication regimen is 
not a good indicator of her pain level. Dr. Burris more persuasively opined that the 
medical reason for prescribing pain medications logically correlates with claimant’s 
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complaints of pain. Comparison of the medication regimen provides objective 
medical evidence showing claimant’s pain likely has decreased when compared to 
pre-injury levels.  

Crediting Dr. Burris’ medical opinion as persuasive, the Judge finds the following 
more probably true: The fusion of claimant’s left SI joint actually is stronger and 
better now than prior to her injury at employer. The MRI shows the fusion is solid 
and healed with fresh bone; it is strongly knitted and unlikely to break. Bone is 
dynamic and responds to stressors. Activity is good because it stresses the bone 
and causes it to grow stronger. The SI joint is not a motion joint; it is largely an 
immobile joint that moves during delivery of a baby. Claimant’s left SI joint thus 
requires no physical activity restrictions to protect it from the risk of activity. Claimant 
has returned to her baseline, pre-injury level of functioning. Claimant’s work in 1996 
required her to lift up to 50 pounds, which she was capable of doing even with an 
inadequately fused left SI joint. Claimant demonstrated on both FCEs the capacity to 
lift greater than 20 pounds. Claimant can increase her fitness and tolerance for 
activity by increasing her activity level over time. Based on the objective data, video 
surveillance evidence, and physical examination findings, there is no medical reason 
to restrict claimant’s activity because of her injury at employer. Claimant may return 
to her prior work capacity.  

Claimant initially worked for employer starting in 2004 as a cake decorator in the 
bakery department. Claimant also worked in the floral department and in the 
receiving department, where she worked at the time of her injury. 

John A. Macurak, M.A., interviewed claimant, performed a vocational evaluation of 
her employability, and prepared a report of November 11, 2010, and May 23, 2012. 
Mr. Macurak relied upon Dr. Hemler’s physical activity restrictions in determining that 
claimant is unable to earn wages in the same or other employment. Ruthe 
Hannigan, MS, CRC, interviewed claimant, performed a vocational evaluation of her 
employability, and prepared reports of January 11, 2011, April 11, 2012, and May 4, 
2012. Mr. Macurak and Ms. Hannigan testified as experts in the area of vocational 
rehabilitation. 

The Judge credits the vocational opinion of Ms. Hannigan as more persuasive 
because she also weighed Dr. Burris’ opinion concerning claimant’s physical activity 
restrictions in evaluating claimant’s access to the commutable labor market. Ms. 
Hannigan opined that claimant is very personable and retains good customer service 
skills. Ms. Hannigan opined that claimant’s commutable labor market offers many 
job opportunities for which she is qualified and that are available to her within the 
restrictions of Dr. Hemler and within restrictions of Dr. Burris. 

Claimant failed to show it more probably true than not that she is unable to earn 
wages in the same or other employment. As found, claimant has demonstrated a 
tendency to exaggerate her symptoms when she perceives some personal 
advantage or secondary gain. The Judge found claimant unreliable, unpersuasive, 
and lacking credibility in reporting her symptoms, complaints, and functional abilities 
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or limitations. The Judge thus credited the medical opinion of Dr. Burris in finding 
that claimant has returned to her pre-injury baseline level of functioning, with no 
medical reason to restrict her physical activity because of her injury at employer. 
Based upon the above findings, claimant may return to her prior work capacity, 
including the capacity to perform the work she performed for employer at the time of 
her injury. The Judge further credited the vocational opinion of Ms. Hannigan in 
finding that claimant’s commutable labor market offers many job opportunities for 
which she is qualified and that are reasonably available to her within her pre-injury 
work capacity, within the restrictions of Dr. Hemler, and within restrictions of Dr. 
Burris. 

Claimant failed to show it more probably true than not that ongoing medication 
prescriptions or medication management is reasonable and necessary to cure and 
relieve the effects of her injury at employer. At the time of MMI, Dr. Hemler wrote: 

[Claimant] is released from our care. There may be some followup (sic) 
management required, primarily in the form of medication refills.  

Dr. Burris wrote: 

Neither [Dr. Hemler nor Dr. Machanic] recommended any significant 
maintenance care other than medication management, which I believe 
could be carried out for 1 year. At that point, [claimant] would revert back 
to her medications from her preexisting chronic pain issues. 

The Judge credits the medical opinion of Dr. Burris in finding claimant has returned to 
her pre-injury level of baseline and that medication management and medication 
prescriptions after April 1, 2011, are more probably related to her pre-injury chronic pain 
condition, and not related to her injury at employer. 

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Permanent Total Disability Benefits: 

Claimant argues she has proven by a preponderance of the evidence that she is 
permanently and totally disabled. The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  To prove her claim that she is permanently and 
totally disabled, claimant shoulders the burden of proving by a preponderance of the 
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evidence that she is unable to earn any wages in the same or other employment.  
Sections 8-40-201(16.5)(a) and 8-43-201, C.R.S. (2003); see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

The term "any wages" means more than zero wages.  See Lobb v. Industrial 
Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim 
Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is able to 
earn any wages, the ALJ may consider various human factors, including claimant's 
physical condition, mental ability, age, employment history, education, and availability of 
work that the claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 
P.2d 550 (Colo. 1998).  The critical test is whether employment exists that is reasonably 
available to claimant under his or her particular circumstances.  Weld County School 
Dist. Re-12 v. Bymer, supra. 

Here, the Judge found claimant failed to show it more probably true than not that 
she is unable to earn wages in the same or other employment. Claimant thus failed to 
prove by a preponderance of the evidence that she is permanently and totally disabled. 

The Judge credited the medical opinion of Dr. Burris in finding that claimant has 
returned to her pre-injury baseline level of functioning, with no medical reason to restrict 
her physical activity because of her injury at employer. As found, claimant may return to 
her prior work capacity, including the capacity to perform the work she performed for 
employer at the time of her injury. In addition, the Judge credited the vocational opinion 
of Ms. Hannigan in finding that claimant’s commutable labor market offers many job 
opportunities for which she is qualified and that are reasonably available to her within 
her pre-injury work capacity, within the restrictions of Dr. Hemler, and within restrictions 
of Dr. Burris. 

The Judge concludes claimant’s claim for permanent total disability benefits 
should be denied and dismissed. 
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B. Grover Medical Benefits: 
 

Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to Grover-type medical benefits. The Judge disagrees. 

The need for medical treatment may extend beyond the point of MMI where 
claimant requires periodic maintenance care to prevent further deterioration of her 
physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  An 
award for Grover-type medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is 
actually receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, supra, thus authorizes the 
ALJ to enter an order for future maintenance treatment if supported by substantial 
evidence of the need for such treatment. Grover v. Industrial Commission, supra. 

The Judge found claimant failed to show it more probably true than not that 
ongoing medication prescriptions or medication management after April 1, 2011, is 
reasonable and necessary to cure and relieve the effects of her injury at employer. 
Claimant thus failed to prove by a preponderance of the evidence that she is entitled to 
Grover-type medical benefits. 

The Judge concludes that claimant’s claim for an award of medical benefits for 
ongoing medication prescriptions and medical management should be denied and 
dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s claim for permanent total disability benefits is denied and 
dismissed. 

2. Claimant’s claim for an award of medical benefits for ongoing medication 
prescriptions and medical management is denied and dismissed. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
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Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __October 31, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-844-545-02 

 

ORDER ON REMAND 

 By virtue of a prior Order, the court determined that Claimant had 
proven by a preponderance of the evidence that he sustained an injury arising 
out of an in the course of his employment with Employer 2 on January 3, 2011? 

 The Order was remanded to determine if apportionment between 
Employer 1 and Employer 2 appropriate, and if so, to what extent the medical 
benefits and temporary total disability (“TTD”) benefits should be apportioned. 

 On Remand, the parties stipulated to submission of the Final 
Admission of Liability dated January 31, 2012 that reflects the amounts of TTD 
and medical benefits paid by Employer 2 and Insurer 2 for purposes of Remand. 

FINDINGS OF FACT 

1. Claimant suffered an admitted injury to his cervical spin on 
November 23, 2008 while employed with Employer 1 when he was involved in an 
explosion that caused Claimant to hit his head on the roof of a mine.  Claimant 
was taken from the mine to St. Mary’s Hospital Emergency Room (“ER”) where 
he was diagnosed with a minor closed head injury, a possible cervical cord 
contusion and posttraumatic anxiety. 

2. Claimant underwent a magnetic resonance image (“MRI”) scan of 
his cervical spine on November 24, 2008 that showed cervical ligamentous 
injury; right paracentral disc protrusion causing right sided foraminal stenosis and 
mild mass effect on the cord at the C4-5 level; and broad based disk osteophyte 
complex causing bilateral forminal narrowing at the C5-6 level.  The remaining 
levels were noted to be normal. 

3. Claimant was treated by Dr. Tice for his cervical injury.  Dr. Tice 
noted on January 20, 2009 that Claimant had significant stenosis at C-5 and 
might require surgery.  Claimant continued to treat with other physicians 
regarding his   Claimant returned injuries to other body parts.  Claimant returned 
to Dr. Tice on April 28, 2009.  Dr. Tice reported Claimant was now approximately 
five months post major mine explosion injury with cervical ligamentous injury and 
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cervical disc with borderline myelopathy.  Dr. Tice noted Claimant had done 
remarkably well and had returned to work with some care and caution.  Dr. Tice 
opined that Claimant would probably continue to improve over the next six to 
twelve months and recommended that Claimant return at least once or twice a 
year.  Dr. Tice recommended Claimant continue to follow up because they 
needed to follow his cervical spine since instability could result in a need for 
surgical treatment at some time in the future. 

4. Claimant was placed at MMI for his November 23, 2008 injury on 
April 28, 2009 by Dr. McLaughlin and was provided with an impairment rating of 
10% whole person.  Dr. McLaughlin did not provide Claimant with permanent 
work restrictions.  Insurer 1 filed a Final Admission of Liability (“FAL”) based on 
the impairment rating from Dr. McLaughlin. 

5. Claimant testified that he quit working for Employer 1 and began 
working for a separate employer loading trucks.  Claimant testified that this 
position required Claimant to lift up to seventy (70) pounds.  During this period of 
time, between being placed at MMI and beginning to work for Employer 2, 
Claimant did not receive treatment for his cervical spine condition.   

6. Claimant subsequently took a job with Employer 2 on or about July 
13, 2010 as a laborer.  Claimant testified his job duties for Employer 2 were 
strenuous and involved lifting and carrying up to one hundred (100) pounds.  
Upon being hired by Employer 2, Claimant was provided with a designated 
provider list that informed Claimant that Northfork Medical Center was the 
designated provider for Employer 2. 

7. Claimant testified that on January 3, 2011 he was employed with 
Employer 2 and had a particularly rough shift.  Claimant testified that the mine 
had been cleared earlier that day because of a high gas level.  Claimant was 
then sent into an area of the mine that was heavily heaved to the point that the 
ceiling of the mine was less than five (5) feet high.  Claimant testified that usually 
the ceiling of the mine is over six (6) feet six (6) inches high.  Claimant testified 
that he was working on his hands and knees over the course of his shift trying to 
manually lift Kennedy panels and equipment to shore up the walls of the mine to 
ensure the area did not become any more heaved.  Claimant testified that during 
the course of the shift, three of his co-workers were pulled off his team to work in 
a different area, and the work in the area of the mine Claimant was working, was 
being performed only by Claimant and a co-worker.   

8. Claimant testified that his job duties required him carrying Kennedy 
panels that weigh forty to fifty (40-50) pounds each to the tailgate area.  Claimant 
testified that over the course of his shift, he struck his head at least twice on roof 
bolts.  Claimant testified that at least one time when he struck his head on the 
roof bolt, it knocked him to the ground.  Claimant testified that the footing in the 
mine on January 3, 2011 was slippery because of the heaving and it was difficult 
to stay on the ridge that was on the floor of the mine shaft.  Claimant testified that 
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over the course of his shift on January 3, 2011 his symptoms progressively got 
worse.  Claimant completed his shift got into the “man vehicle” to go out of the 
mine.  Claimant testified that by the time he got to the “bath house” at the mine 
his neck was pulsating.  Claimant was evaluated in the “bath house” by medical 
personnel and was taken by ambulance to the ER in Delta. 

9. Claimant reported to the ER physician a history of a C4 fracture 
approximately 2 years ago.  Claimant reported he was working for Employer 2 
and had a very strenuous day in which he was doing a lot of lifting and pulling 
pipe.  Claimant reported working in an area where he had only about 3 ½ feet of 
space and needed to crawl on their hands and knees pulling pipe.  Claimant 
reported noticing his right foot was dragging a bit when he was crawling, and 
noticed additional right leg weakness when he stood up to full height.  Claimant 
also reported going over a small bump in the truck (man vehicle) after which he 
felt like he had difficulty moving his right side at all.   

10. The ER physician performed an MRI of his cervical spine that 
showed mild compression of the thecal sac at the C4 level.  When compared to 
his prior MRI from 2009, it was determined that Claimant’s changes at the C4 
level were not any worse.  The ER physician consulted with Dr. Witwer who 
suggested admission with observation and pain control.  Claimant was provided 
medications and, upon waking the next morning at the hospital reported 
significant right sided weakness and right-sided footdrop.  Claimant was 
subsequently discharged and instructed to follow up with Dr. Witwer. Claimant’s 
discharge diagnosis included acute cervical spinal cord compression syndrome 
with right-sided weakness of the foot and arm. 

11. Notably, as referenced above, Claimant did not receive medical 
treatment for his cervical spine for the period after he was placed at MMI until his 
injury with Employer 2 on January 3, 2011. 

12. Claimant followed up with Dr. Witwer and his physician’s assistant 
on January 6, 2011.  Claimant was diagnosed with cervical spondylosis, severe 
cervical stenosis, cervical myolpathy and C5 radiculopathy.  Dr. Witwer noted 
Claimant had a prior injury to his cervical spine two years ago that was treated by 
Dr. Tice and resulted in a full recovery.  Dr. Witwer noted Claimant reported a 
similar type of injury to his neck at work when he was crawling on his knees and 
struck his head.  Dr. Witwer opined Claimant caused irritation of the cervical 
spinal cord at the C4-5 level and aggravation of an underlying pre-existing injury.  
Dr. Witwer recommended surgery including anterior cervical discectomy and 
fusion.  Dr. Witwer performed cervical surgery on January 19, 2011 consisting of 
a C4-5 anterior cervical diskectomy and interbody fusion.  Claimant was 
discharged from St. Mary’s Hospital following the surgery on January 21, 2011 
and instructed to follow up with Dr. Witwer in one month. 

13. Claimant returned for follow up treatment involving an x-ray of the 
cervical spine on February 17, 2011.  The x-ray showed satisfactory appearance 
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of the cervical spine and hardware.  Claimant had another x-ray on May 12, 2011 
that again showed expected postoperative appearance of the cervical spine. 

14. Claimant reported to [Supervisor], his supervisor, on January 6, 
2011 that Dr. Witwer was recommending surgery.  Claimant reported to his 
supervisor that the surgery was probably related back to his injury with Employer 
1.   

15. Claimant testified he was off of work due to his work injury 
beginning January 4, 2011.  Claimant was eventually placed at maximum 
medical improvement (“MMI”) on July 25, 2011 by Dr. McLaughlin when he 
provided an impairment rating on August 25, 2011.   Dr. McLaughlin noted 
Claimant was released from further care by Dr. Witwer on July 25, 2011 and 
instructed to return on an as needed basis. 

16. Claimant was referred for an independent medical examination 
(“IME”) of Claimant with Dr. Fall on July 21, 2011.  Dr. Fall obtained a history 
from Claimant, reviewed his medical records and performed a physical 
examination.  Dr. Fall noted Claimant had his original neck injury on November 
23, 2008 that entailed a long recovery.  Dr. Fall reported Claimant was never 
100% after his November 23, 2008 injury, but noted he did build his shoulder and 
neck back up.  Claimant also reported occasional numbness or tingling in his 
right side after a lot of fatigue, but denied babying his neck.   

17. Claimant reported to Dr. Fall that the shift he performed on January 
3, 2011 was the most physically demanding shift he had done his entire life.  
Claimant reported having to bend at the waist to get into the area of the mine that 
he was working and slipping on his right side.  Claimant reported his right leg 
started giving him trouble and that he hit his head on a roof bolt.  Claimant 
reported to Dr. Fall that by the end of his shift, after he got out of the vehicle, he 
felt like he was in a war zone, and it was similar to how he felt with the injury for 
Employer 1.   

18. Dr. Fall opined that Claimant’s work on January 3, 2011 aggravated 
Claimant’s pre-existing cervical spine condition.  Dr. Fall noted that the work did 
not cause Claimant’s condition, as there was no changes noted on the MRI.  
However, Dr. Fall noted that it did lead to a significant increase in Claimant’s 
symptoms and return of similar neurologic symptoms.  Dr. Fall noted that she 
would consider the alleged incident of January 3, 2011 to represent a new injury.  
Dr. Fall opined that Claimant’s need for surgery could be related to his original 
injury in November 2008 if there was no additional incident that led to his onset of 
symptoms.  Dr. Fall noted, however, that in this case, the work Claimant 
performed would be consistent with causing a recurrence of symptoms.  Dr. Fall 
also provided an opinion regarding apportionment in which she apportioned 40% 
of Claimant’s current condition to his employment with Employer 2 and 60% to 
his pre-existing injury with Employer 1.  The ALJ’s prior Order specifically found 
Dr. Fall’s opinions credible and persuasive on the issue of causation.  For 
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purposes of this Order, the ALJ also credits Dr. Fall’s opinions for the issue of 
apportionment based on the Industrial Claim Appeals Panel decision that 
apportionment may be applicable in a case where the original claim is closed and 
Claimant fails in his burden of proof to establish reopening. 

19. While the ALJ notes that Dr. Fall’s opinion regarding apportionment 
appears to ignore the fact that Claimant did not receive medical treatment for his 
condition after MMI and before the January 3, 2011 industrial injury, the opinion 
is also based on the fact that Claimant reported his condition never returned to 
100%.  The ALJ also finds that the opinion regarding apportionment was not 
contradicted by the eventual rating provided by Dr. McLaughlin on August 28, 
2011.  Therefore, the court will utilize the opinion of Dr. Fall with regard to the 
issue of apportionment of medical and TTD benefits. 

20. Employer 2 presented the testimony of [Supervisor] at hearing.  
[Supervisor] was Claimant’s supervisor for employer.  [Supervisor] testified he 
spoke to Claimant regarding his injury when Claimant was in the hospital on 
January 4, 2011.  [Supervisor] testified Claimant informed him he had symptoms 
that developed but did not have a specific incident to ties the symptoms to.  
[Supervisor] further testified that Claimant informed him that his symptoms were 
related to his prior injury with Employer 1.   

21. [Supervisor] further testified that he spoke to Claimant after his 
surgery and Claimant was euphoric because his symptoms had resolved.  
[Supervisor] testified Claimant told him he wished he had the surgery performed 
after the incident with Employer 1.  [Supervisor] testified he did not view 
Claimant’s statements as a report of a work related injury with Employer 2. 

22. [Supervisor] testified that he provides all new hires with the notice 
of designated provider.  [Supervisor] testified that the referral becomes effective 
upon hire and upon the injury.  [Supervisor] testified that after the injury, he did 
not instruct Claimant to treat with Northfork Medical Clinic. 

23. The ALJ credited the testimony of the Claimant and the medical 
opinions of Dr. Witwer and Dr. Fall in the prior Order and found that Claimant had 
proven that it was more likely than not that he suffered an aggravation of his pre-
existing condition while performing his job duties for Employer 2 on January 3, 
2011.  In coming to this decision, the ALJ expressly rejected Employer 2’s 
argument that Claimant’s condition was the natural progression of his pre-
existing condition.  The determination of the ALJ that Claimant suffered a 
compensable injury in the course and scope of his employment with Employer 2 
on January 3, 2011 was not appealed by Employer 2 and is binding on the court.  

24. Employer 2 also argued that if the claim is compensable, it is 
appropriate to apportion liability between Employer 1 and Employer 2.  This 
argument was rejected by the ALJ in the original Order, but was overturned on 
appeal.  Specifically, the ALJ rejected Claimant’s Petition to Reopen his claim 
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relying on the factual findings that Claimant did not receive medical treatment 
after being placed at MMI and before his new injury, and therefore, Claimant did 
not suffer a worsening of his condition related to his prior injury, but instead 
suffered an aggravation of his pre-existing condition related to a new injury.  
Regardless, the ALJ denied the Claimant’s Petition to Reopen, and that finding 
was not appealed by Claimant to the Industrial Claim Appeals Panel.  Therefore, 
Claimant’s claim against Employer 1 remains closed. 

25. The ALJ found that Section 8-42-104(2), C.R.S. was amended 
effective July 1, 2008 to restrict apportionment involving successive injuries to 
only permanent partial disability benefits.  Therefore, neither Claimant’s first 
injury with Employer 1, nor his second injury with Employer 2 would allow for the 
apportionment of temporary total, temporary partial, or medical benefits based on 
a previous injury.  This finding was specifically refuted by the Industrial Claim 
Appeals Panel on review. 

26. The Industrial Claim Appeals Panel held that while the Colorado 
Workers Compensation Act was amended to preclude apportionment of 
temporary disability or medical benefits to the Claimant, the statute still allows a 
provision permitting employers or insurers to seek contribution from prior 
employers or insurers.  In making this finding, the Industrial Claim Appeals Panel 
cited Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004), 
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001), State Compensation Insurance Fund v. Industrial 
Commission, 697 P.2d 807 (Colo. App. 1985) and Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999) and found that 
the amendments did not overturn these cases so long as the medical benefits 
and temporary disability benefits were apportioned between employers, and did 
not result in a loss of benefits to Claimant. 

27. The ALJ notes that specifically the Duncan case involved 
apportionment of temporary disability and medical benefits to a prior injury that 
had occurred 22 years earlier and was closed as a matter of law.  Therefore, the 
fact that the Petition to Reopen the claim against Employer 1 was rejected does 
not preclude the ALJ from ordering Employer 1 (and Insurer 1) to pay for a 
portion of Claimant’s benefits on a closed claim under the provision allowing for 
contribution between employers set forth in §8-42-104(6), C.R.S. 

28. The ALJ finds and determines that the claim against Employer 1 
and Insurer 1 was closed as a matter of law and remains closed. 

29. Pursuant to the Final Admission of Liability admitted into evidence 
by the parties on remand, Employer 2 and Insurer 2 paid Claimant TTD benefits 
totaling $23,393.62 as a result of his January 3, 2011 injury.  Employer 2 and 
Insurer 2 also paid medical benefits amounting to $35,814.30. 
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30. The ALJ credits the opinion of Dr. Fall and determines that 
apportionment of the TTD and medical benefits should be apportioned 60% to 
Employer 1 and Insurer 1 and 40% to Employer 2 and Insurer 2.  The ALJ order 
Employer 1 and Insurer 1 to reimburse Employer 2 and Insurer 2 $14,036.27 for 
TTD benefits and $21,110.64 for medical benefits. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S, 2010.  A Claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S., 2010.  A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. Section 8-42-104, C.R.S. states in pertinent part: 

(1) The fact that an employee has suffered a previous 
disability or impairment or received compensation 
therefor shall not preclude compensation for a later injury 
or for death, but in determining compensation benefits 
payable for the later injury or death, the employee’s 
average weekly earnings at the time of the later injury 
shall be used in determining the compensation payable 
to the employee or such employee’s dependents…. 

(2) (Deleted by amendement, L. 2008, p. 1676, § 2, effective 
July 1, 1998). 



 8 

(3) An employee’s temporary total disability, temporary 
partial disability, or medical benefits shall not be reduced 
based on a previous injury…. 

(6) Nothing in this section shall be construed to preclude 
employers or insurers from seeking contribution or 
reimbursement as permitted by law, from other 
employers or insurers for benefits paid to or for an injured 
employee as long as the employee’s benefits are not 
reduced or otherwise affected by such contribution or 
reimbursement. 

4. As the Industrial Claim Appeals Office noted, the courts have 
previously upheld apportionment between current and past employers in cases 
involving temporary disability and medical benefits.  See Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004) (temporary disability and 
medical benefits); University Park Care Center v. Industrial Claim Appeals Office, 
43 P.3d 637 (Colo. App. 2001) (temporary disability and medical benefits); State 
Compensation Insurance Fund v. Industrial Commission, 697 P.2d 807 (Colo. 
App. 1985) (temporary disability benefits).  As stated in State Compensation 
Insurance Fund, the “full responsibility” fule does not relieve an employer or its 
insurance carrier from all liability for injuries sustained by an employee because 
the employee is subsequently injured in another accident.  697 P.2d at 809. 

5. The Industrial Claim Appeals Office determined that the legislature 
was aware of the principles set forth in Duncan, University Park Care Center and 
State compensation Insurance Fund and, instead of precluding apportionment in 
cases where the first case is closed as a matter of law, allowed for apportionment 
in a limited form under subsection (6) of § 8-42-104.  The Industrial Claim 
Appeals Office held that §8-42-104(6) , C.R.S. allows apportionment between 
current and past employers so long as there is no reduction in benefits for the 
claimant.  See Union Carbide Corp. v. Industrial Claim Appeals Office, 128 P.3d 
319 (Colo. App. 2005) (as legislature is aware of judicial precedent when statute 
is amended, judicial construction placed on statute is deemed approved to extent 
statute is unaltered). 

6. As found, the ALJ credits the opinions of Dr. Fall and finds that 
Claimant’s medical and TTD benefits should be apportioned 60% to Employer 1 
and Insurer 1 and 40% to Employer 2 and Insurer 2. 

7. As found, Employer 1 and Insurer 1 shall reimburse to Employer 2 
and Insurer 2 $14,036.27 for TTD benefits and $21,110.64 for medical benefits 
based on the benefits paid by Employer 2 and Insurer 2 as reflected in the FAL 
that was admitted into evidence in this case. 

ORDER 
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 It is therefore ordered that: 

1. Employer 1 and Insurer 1 shall reimburse to Employer 2 and 
Insurer 2 $14,036.27 for TTD benefits and $21,110.64 for medical benefits.  

2. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 2, 2012 

 
Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-844-828-01 

 
ISSUES 

The parties stipulated to modify the issues originally endorsed for hearing 
and limit themselves to the following sole issue raised for consideration at 
hearing: 

 
1. Whether the Claimant proved, by a preponderance of the 
evidence1

                                                 
1   At the outset of the hearing, counsel for both the Claimant and the Respondent both agreed 
that the Respondent had the burden of proof to establish that the treatment was not reasonable 
and necessary.  The ALJ finds that this is incorrect and places the burden of proof on the 

, that the medical treatment consisting of additional 
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acupuncture and massage session the recommended by Dr. 
Holthouser is reasonably necessary to cure and relieve the effects 
of the July 28, 2010 industrial injury. 
   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. The Claimant is a registered nurse who was working for the 
Respondent on July 28, 2010, the date of her injury, on the labor and delivery 
deck where they were working short of staff.  The Claimant worked a 12-hour 
shift and, over the course of the day, assisted with the lift and transport of 
patients.  By the end of her shift, she developed gradually worsening low back 
pain.  Several days later, the Claimant was evaluated at Occupational Health 
Services by Dr. Frederick Scherr who diagnosed nonradicular lower back pain 
most likely due to lumbar strain or sacroiliac strain.  The Claimant received 
conservative care including medications, physical therapy and chiropractic care, 
but her condition did not improve significantly (Claimant’s Exhibit 3; 
Respondent’s Exhibit G).  

 
2. The Claimant underwent an MRI on June 21, 2010 and the 

radiologist found a small disc bulge with an annular tear at L5-S1 and facet 
arthropathy with mild bilateral recess and moderate bilateral foraminal stenosis 
(Claimant’s Exhibit 1; Respondent’s Exhibit H).  The Claimant then underwent 
facet injections at L3-4, L5-6 and L5-S1 performed by Dr. George Girardi with 
good results and bilateral medial branch blocks with did not help much.  Dr. 
Scherr also referred the Claimant to Dr. Benz, an orthopedic spine specialist, for 
consultation, but he did not believe the Claimant was a surgical candidate.  Dr. 
Scherr referred the Claimant next to Dr. Jeffrey Wunder for pain management but 
she did not like the medication he prescribed and so Dr. Scherr then referred the 
Claimant to Dr. Rebekah Martin who diagnosed the Claimant with significant 
lumbar facet syndrome on May 26, 2011.  Dr. Martin prescribed medical 
massage and chiropractic treatment to focus on the mechanics of the Claimant’s 
pain as Dr. Martin did not think the Claimant was a candidate for further spine 
intervention.  The Claimant experienced significant improvement from the 
massage and acupuncture.  After the Claimant finished her prescribed medical 
massage and acupuncture sessions, she reported a flare up of her pain when 
she saw Dr. Martin again on July 27, 2011.  Dr. Martin felt the Claimant was 
nearing MMI and there was nothing more to offer her, but discussed medical 
maintenance.  Dr. Martin recommended continuing for another 6 visits of 
acupuncture and another 6 visits of massage along with her medications 
(Claimant’s Exhibit 1; Respondent’s Exhibit G).    

 

                                                                                                                                                 
Claimant to prove that the recommended medical treatment is reasonable and necessary to cure 
and relieve the Claimant from the effects of her work injury 
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3. The Claimant’s care was transferred from Dr. Scherr to Dr. Michael 
Holthouser, who is board certified in Occupational Medicine and Level II certified.  
On August 8, 2011, Dr. Holthouser placed the Claimant at MMI.  Dr. Holthouser 
noted that the continuing plan of treatment included 6 more weekly visits for 
acupuncture sessions and 4 more weekly visits for medical massage therapy 
along with 6 visits for psychological treatment and maintenance medications.  On 
August 19, 2011, Dr. Holthouser added an Addendum to his 8/8/2011 medical 
report, in part to comment on the reasonableness, necessity and relatedness of 
the post-MMI medications and the use of passive treatment modalities that he 
had recommended.  

 
4. Dr. Holthouser saw the Claimant on January 2, 2012.  He noted 

that the Claimant had been returned to work unrestricted and continued to see 
Dr. Rebekah Martin.  Although the Claimant continued to work unrestricted, by 
this January 2, 2012 visit, she was reporting increased pain.  Dr. Holthouser also 
noted that he discussed ongoing massage and acupuncture therapy with the 
Claimant and he told her “that [he] did not think these modalities could be 
continued indefinitely” and they discussed pain control through radiofrequency 
rhizotomy (Respondent’s Exhibit F).   

 
5. On February 13, 2012, the Claimant saw Dr. William Milliken for a 

Division IME and he issued a written DIME report dated February 15, 2012.  Dr. 
Milliken went through a lengthy history of present injury and conducted a 
thorough medical records review.  Upon review of the Claimant’s pain diagram 
and discussion with the Claimant, Dr. Milliken found that the Claimant’s current 
complaints were lower back pain with radiation to the bilateral buttocks, 
intermittent lateral thigh, posterior thigh and calf pain of a burning nature.  Dr. 
Milliken assessed the Claimant with lumbar strain injury with preexisting 
degenerative disease, which was asymptomatic prior to the injury.  He noted that 
she was status post radiofrequence ablation with 30% improvement but now with 
regression to the pre-injection status.  He found that she remained at MMI as of 
August 8, 2011 and has permanent impairment.  Dr. Milliken provided an 
impairment rating with a combined total 16% whole person impairment for all 
work related conditions.  He did not recommend any permanent work restrictions 
and instead encouraged the Claimant to work and exercise.  Dr. Milliken also 
recommended maintenance medical care to continue for one year post MMI 
date.  He noted that the medical maintenance should include medications at Dr. 
Martin’s discretion, consideration of repeat radiofrequency ablation, other 
injection treatment and continuation of massage and acupuncture “on a very 
limited basis to no more than 6-12 sessions of each until the completion of 
maintenance care.”  Dr. Milliken specifically opined that “such treatment is 
relatively inexpensive and is non-invasive, but should not be continued 
indefinitely.”  However, he also stated, “should there be questions about 
maintenance beyond one year from the date of MMI, further independent 
assessment could be utilized for guidance in that matter” (Claimant’s Exhibit 3; 
Respondent’s Exhibit G).   
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6. The Claimant saw Dr. Holthouser on April 11, 2012 and he noted 

that the Claimant was working unrestricted but she reported that “[s]he feels 
much more functional when getting weekly acupuncture and weekly massage 
therapy visits.”  Dr. Holthouser recommended that the acupuncture and massage 
therapy continue since the Claimant’s functioning was at a fairly high level.  He 
also referred the Claimant back to Dr. Martin on April 12, 2012 to follow up on 
bilateral radiofrequency rhizotomies (Claimant’s’ Exhibit 1; Respondent’s Exhibit 
F).  

 
7. The Claimant saw Dr. Martin on April 12, 2012, the Claimant 

reported that she had not had lower extremity issues since a left and right radio 
frequency neurotomy at the lumbar spine performed about two months prior.  
The Claimant reported that she was doing well and performing at a higher level 
of functioning.  The Claimant was encouraged to be as active as possible and no 
further interventional spine procedures were recommended at the time of this 
visit (Claimant’s Exhibit 1; Respondent’s Exhibit D).   

 
8. When the Claimant saw Dr. Martin on June 8, 2012, the Claimant 

reported that she was doing well “up until about two weeks ago when she began 
noticing increased gluteal discomfort. She continues to work with massage 
therapy which she feels helps her to maintain her ability to work 12 hour shifts at 
her job.”  Dr. Martin did not recommend any changes to medications and 
encouraged the Claimant to be as active as possible and increase her stretching 
routine.  Dr. Martin did not currently recommend further interventional spine 
procedures (Claimant’s Exhibit 1; Respondent’s Exhibit D).  

 
9. The Claimant saw Dr. Holthouser again on July 12, 2012 for follow 

up evaluation.  Dr. Holthouser reported that the Claimant walked with a normal 
gait and without difficulty.  However, he noted that she “has pain with extension 
beyond 10 degrees in the lumbar spine” and she is diffusely tender to palpation 
around the L5-S1 spine and bilaterally over the sacroiliac joints.  Dr. Holthouser 
recommended that the Claimant “continue with her weekly acupuncture and her 
weekly massage therapy visits, as it seems to be able to keep her at full duty 
along with her core stabilization exercises and medication”  (Claimant’s Exhibit 2; 
Respondent’s Exhibit B).   

 
10.  Prior to MMI, Division of Workers’ Compensation Chronic Pain 

Disorder Medical Treatment Guidelines at WRCP Rule 17, Exhibit 9, hereinafter 
“Chronic Pain Disorder Guidelines,” provide that acupuncture treatments at a 
frequency of 1 to 3 times per week may be recommended with an optimum 
duration of 1 to 2 months and a maximum duration of 15 treatments.  To the 
extent that objective functional gains are documented, acupuncture treatment 
may be extended beyond 15 treatments (Respondent’s Exhibit A, p. 12).  The 
Chronic Pain Disorder Guidelines also provide that massage therapy may be 
recommended prior to MMI at a frequency of 1 to 2 times per week for an 
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optimum duration of 6 weeks and a maximum duration of 2 months 
(Respondent’s Exhibit A, p. 16).  Passive therapies such as massage may also 
extend past maximum recommended durations when objectively measured 
functional improvement supports such extended durations (Respondent’s Exhibit 
A, p. 14).     

 
11. The Chronic Pain Disorder Guidelines also provide that active 

therapies such as acupuncture and massage may be provided on a continued 
basis during maintenance care “if the therapy maintains objective functions and 
decreases medication use.”  Passive therapies are recommended for duration of 
10 visits for each treatment during the first year and then decreased to 5 visits 
per year thereafter.   The guidelines do provide that “on occasion, exacerbated 
conditions may warrant durations of treatment beyond those listed below” but 
specific goals and “objectively measured functional improvement” are 
recommended to support extended durations of care (Respondent’s Exhibit A, p. 
23).   

 
12. Dr. Holthouser testified that the Claimant’s original work-related 

diagnosis of lumbar strain was later expanded.  The Claimant is now diagnosed 
with lumbar strain, lumbar facet arthopathy and myofascial pain, SI joint 
arthropathy (also see Claimant’s Exhibit 2 and Respondent’s Exhibit B).  He 
further testified that as of the date of the hearing, the Claimant had received 41 
sessions of acupuncture and 36 sessions of medical massage therapy before 
and after reaching MMI.  Dr. Holthouser agreed that this was in excess of the 
treatments recommended by the Chronic Pain Disorder Guidelines.  Dr. 
Holthouser opined that he finds the Chronic Pain Disorder Guidelines to be 
effective for treatment and they are a good evidence-based guide that he strives 
to follow.  Dr. Holthouser also agreed that the emphasis on active interventions 
as opposed to passive interventions, such as massage and acupuncture, is 
usually more effective for a patient’s recovery and maintenance. Dr. Holthouser 
also testified that the Claimant was engaged in an active exercise program at the 
same time as she has been receiving passive treatment.  He testified that he 
recommends that she continue this regime because it is has been effective to 
keep her fully functional and working without restrictions in a very physical job.  
He stated that the Claimant is currently the only patient that he is treating that is 
receiving this much passive treatment and he normally prefers to avoid 
deviations from the Chronic Pain Disorder Guidelines.  However, here he opined 
that given the unique characteristics of the Claimant’s conditions and the desire 
to avoid opiate medications and other medical procedures including injections 
provides support for the continuance of the passive therapy regime.  As further 
support for his recommendation, Dr. Holthouser reiterated the Claimant’s ability 
to maintain functional gains previously achieved by the use of the passive 
therapy and her ability to work full time without work restrictions.  Dr. Holthouser 
opined that the Claimant would suffer functional set-backs if the massage 
therapy and acupuncture sessions were not continued for the time being.  He 
testified that the recommended treatment is reasonable and necessary because 
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it has been effective thus far and there are measureable functional gains.  
Although the recommendations of Dr. Holthouser exceed recommended 
treatment guidelines, Dr. Holthouser’s reasoning is with good basis and his 
testimony was persuasive.    

  
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Medical Benefits - Medical Maintenance Treatment after MMI 

Respondents are liable for medical treatment that is reasonably necessary 
to cure and relieve the effects of the industrial injury.  Respondents may, 
nevertheless, challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care 
in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. 
App. 2002), (upholding employer's refusal to pay for third arthroscopic procedure 
after having paid for multiple surgical procedures).  The question of whether a 
particular medical treatment is reasonable and necessary is one of fact for 
determination by the ALJ. Kroupa v. Industrial Claim Appeals Office, supra; Wal-
Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). The 
claimant bears the burden of proof to establish the right to specific medical 
benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990).  
Factual determinations related to this issue must be supported by substantial 
evidence in the record. Section 8-43-301(8), C.R.S.  Substantial evidence is that 
quantum of probative evidence which a rational fact finder would accept as 
adequate to support a conclusion without regard to the existence of conflicting 
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evidence. Metro Moving and Storage Co. v. Gussert, 914 P.2d 411, 415 (Colo. 
App. 1995). 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where Claimant presents substantial evidence that future 
medical treatment will be reasonably necessary to relieve the effects of the injury 
or to prevent further deterioration of his condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical benefits is 
neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 
(Colo. App. 1999).  The claimant must prove entitlement to Grover medical 
benefits by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits should be 
general in nature.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, 
health care practitioners are to use the Medical Treatment Guidelines referenced 
as Exhibits at W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the 
“Medical Treatment Guidelines”) when furnishing medical aid under the Workers’ 
Compensation Act.  The ALJ may also appropriately consider the Medical 
Treatment Guidelines as an evidentiary tool. Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO January 25, 2011).  However the ALJ is 
not required to grant or deny medical benefits based upon the Medical Treatment 
Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-484-220 (ICAO April 
27, 2009).  The Medical Treatment Guidelines are not definitive, but merely 
guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the 
evidence presented in a particular case.  Jones v. T.T.C. Illinois, Inc., W.C. 4-
503-150 (ICAO May 5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 
06CA1053 (Colo. App. March 1, 2007)(not selected for official publication); Nunn 
v. United Airlines, W.C. 4-785-790 (ICAO September 9, 2011).   

In this case, Dr. Milliken’s February 15, 2012 DIME report recommends 
maintenance medical care for the Claimant to continue for one year post MMI 
date.  The Claimant reached MMI on August 8, 2011.  Dr. Milliken noted that the 
medical maintenance should include medications at Dr. Martin’s discretion, 
consideration of repeat radiofrequency ablation, other injection treatment and 
continuation of massage and acupuncture “on a very limited basis to no more 
than 6-12 sessions of each until the completion of maintenance care.”  Dr. 
Milliken specifically opined that “such treatment is relatively inexpensive and is 
non-invasive, but should not be continued indefinitely.”  However, he also stated, 
“should there be questions about maintenance beyond one year from the date of 
MMI, further independent assessment could be utilized for guidance in that 
matter.”  Thus, Dr. Milliken contemplated the potential need for additional 
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maintenance care beyond one year and he also recommended a course for 
proceeding if that was the case, namely, independent assessment.   

 
Dr. Holthouser conducted ongoing independent assessment regarding the 

Claimant’s need for maintenance beyond one year from the date of MMI and 
these are further supported by Dr. Martin’s observations.  The Claimant saw Dr. 
Holthouser on April 11, 2012 and he noted that the Claimant’s was working 
unrestricted but she reported that “[s]he feels much more functional when getting 
weekly acupuncture and weekly massage therapy visits.”  Dr. Holthouser 
recommended that the acupuncture and massage therapy continue since the 
Claimant’s functioning was at a fairly high level.  When the Claimant saw Dr. 
Martin on April 12, 2012, the Claimant reported that she was doing well and 
performing at a higher level of functioning.  The Claimant was encouraged to be 
as active as possible and no further interventional spine procedures were 
recommended at the time of this visit.  When the Claimant saw Dr. Martin on 
June 8, 2012, the Claimant reported that she was doing well “up until about two 
weeks ago when she began noticing increased gluteal discomfort. The Claimant 
had continued to work with massage therapy which she felt helped her to 
maintain her ability to work 12 hour shifts at her job.” Dr. Martin did not 
recommend any changes to medications and encouraged the Claimant to be as 
active as possible and increase her stretching routine.  Dr. Martin did not 
currently recommend further interventional spine procedures.  The Claimant saw 
Dr. Holthouser again on July 12, 2012 for follow up evaluation.  Dr. Holthouser 
reported that the Claimant walked with a normal gait and without difficulty.  
However, he noted that she “has pain with extension beyond 10 degrees in the 
lumbar spine” and she is diffusely tender to palpation around the L5-S1 spine 
and bilaterally over the sacroiliac joints.  Dr. Holthouser recommended that the 
Claimant “continue with her weekly acupuncture and her weekly massage 
therapy visits, as it seems to be able to keep her at full duty along with her core 
stabilization exercises and medication.”    

 
Prior to MMI, Division of Workers’ Compensation Chronic Pain Disorder 

Medical Treatment Guidelines at WRCP Rule 17, Exhibit 9, hereinafter “Chronic 
Pain Disorder Guidelines,” provide that prior to MMI acupuncture treatments at a 
frequency of 1 to 3 times per week may be recommended with an optimum 
duration of 1 to 2 months and a maximum duration of 15 treatments.  To the 
extent that objective functional gains are documented, acupuncture treatment 
may be extended beyond 15 treatments (Respondent’s Exhibit A, p. 12).  The 
Chronic Pain Disorder Guidelines also provide that massage therapy may be 
recommended at a frequency of 1 to 2 times per week for an optimum duration of 
6 weeks and a maximum duration of 2 months (Respondent’s Exhibit A, p. 16).  
Passive therapies such as massage may also extend past maximum 
recommended durations when objectively measured functional improvement 
supports such extended durations (Respondent’s Exhibit A, p. 14).     
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Although the 41 sessions of acupuncture and 36 sessions of medical 
massage therapy before and after reaching MMI are in excess of the treatments 
recommended by the Chronic Pain Disorder Guidelines, the treatments have 
been effective to keep the Claimant fully functional and working without 
restrictions in a very physical job.  These treatments have also helped the 
Claimant avoid opiate medications and other medical procedures including 
injections.  Dr. Holthouser opined that the Claimant would suffer functional set-
backs if the massage therapy and acupuncture sessions were not continued for 
the time being.  He testified that the recommended treatment is reasonable and 
necessary because it has been effective thus far and there are measureable 
functional gains.   

  
 While the Medical Treatment Guidelines were appropriately considered, 

the opinion of Dr. Holthouser is credible and persuasive and provides a valid 
rationale for deviation from the Guidelines.  Additional massage therapy and 
acupuncture sessions are found to be reasonably necessary relieve the Claimant 
from effects of the injury or to prevent further deterioration of her condition.  
However, in accordance with DIME physician Dr. Milliken’s report, these 
treatments are not to continue indefinitely and it is reasonable to consider his 
original limits for the first year of post-MMI maintenance care as maximum limits 
going forward.   

 
ORDER 

 
 It is therefore ordered that: 
 

1. Dr. Holthouser independently assessed the Claimant’s needs for 
additional massage and acupuncture treatments beyond the one-year of post-
MMI medical maintenance care recommended by Dr. Milliken.  This independent 
assessment was contemplated by Dr. Milliken as part of the recommendations 
for post-MMI maintenance treatment in his DIME report dated February 15, 2012. 

2. Per his independent assessment, Dr. Holthouser concluded that it 
was reasonable and necessary to continue massage and acupuncture to 
maintain the Claimant’s MMI status and avoid regression of the Claimant’s 
functional gains.   

3. Per Dr. Milliken’s DIME report, the massage therapy and 
acupuncture treatments are not to continue indefinitely.  Dr. Holthouser or 
another physician shall periodically reevaluate the Claimant to determine when 
the Claimant no longer reasonably requires the massage therapy and 
acupuncture, subject also to the additional limitations that follow in this order.   

4. In his DIME report, Dr. Milliken recommended maintenance care 
consisting of massage and acupuncture on a very limited basis to no more than 
6-12 sessions of each over the course of a year of maintenance.  Although the 
maintenance period is to be extended, Dr. Milliken’s original recommendation is 
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found to be reasonable as a maximum for the continuation of the maintenance.  
The additional massage therapy and acupuncture sessions shall not exceed 6-12 
sessions of each (and must also be determined to be reasonably necessary per 
paragraph 3 above) over a time period of one year from the date of this order.   

5. Respondent shall be liable for the post-MMI medical treatment 
consisting of the medical massage therapy and acupuncture sessions 
recommended by Dr. Holthouser that is reasonably necessary to maintain the 
Claimant’s MMI status, subject to the above limitations.  Respondent shall pay for 
this medical treatment in accordance with the Official Medical Fee Schedule of 
the Division of Workers’ Compensation. 

6. All matters not determined herein are reserved for future 
determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  October 31, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-834-833-04 

ISSUES 

The issues to be determined by this decision are:   

1. Whether the Claimant’s claim for workers’ compensation benefits is 
barred by the statute of limitations; 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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2. Whether the Claimant has proven by a preponderance of the 
evidence that he sustained an injury or occupational disease arising out of and in 
the course of his employment; 

3. Whether the Claimant has proven by a preponderance of the 
evidence that he is entitled to temporary benefits; 

4. Whether the Respondents are entitled to penalties for the 
Claimant’s late reporting of an injury or occupational disease;  

5. Whether the Respondents are entitled to offsets in the amount of 
$445.00 per week;  

6.  Whether the Respondents are liable for payment of medical 
benefits prior to September 3, 2010; and 

7.  Whether the Claimant’s average weekly wage is $844.75.  

The Respondents also request that any medical benefits awarded be paid 
in accordance with the Division’s medical fee schedule. 

Based upon the findings and conclusions below that the claim is not 
compensable, the ALJ does not address the remaining issues. 

 

FINDINGS OF FACT 

1. The Claimant was formerly employed as a middle school physical 
education teacher and softball coach with the Respondent-Employer. The 
Claimant was laid off from his employment with the Respondent-Employer at the 
end of November 2009. While employed, the Claimant alleges he sustained an 
injury or occupational disease to his right shoulder as a result of his work 
activities.  Specifically, the Claimant alleges his right shoulder rotator cuff tear, for 
which he sought medical treatment, was a result of repetitively throwing a softball 
as a physical education teacher and coach for the Respondent-Employer.  

2. The Claimant testified at hearing that he began to experience pain 
in his right shoulder as of August 2008. The Claimant admitted that he believed 
the right shoulder pain was related to his work activities with the Respondent-
Employer as of August of 2008.  

3. The Claimant testified that he woke up on October 12, 2008 in 
severe pain. However, the Claimant did not seek medical treatment for his right 
shoulder until February 20, 2009 when he sought treatment from the emergency 
department at Parkview Medical Center. The Claimant reported to Dr. David 
Wilson at that time that he “awoke with pain in the anterior shoulder this morning, 
and notes that he slept in his son’s bed, and likely slept in an awkward position.” 
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The Claimant denied any trauma to the shoulder. Dr. Wilson also noted that the 
Claimant had experienced similar symptoms in the left shoulder two years 
previously and continued to have chronic pain. There was no mention of any 
injury or pain resulting from throwing a softball or any other work activities.  

4. On February 23, 2009, the Claimant was evaluated by his primary 
care provider, PA Jack Hall.  PA Hall noted that the Claimant had limited range of 
motion with pain. He reported no history of trauma. PA Hall referred the Claimant 
for an MRI. There was no mention of any injury or pain resulting from throwing a 
softball or any other work related activities in the February 23, 2009 note or any 
subsequent medical notes from this provider.  

5. An MRI of the right shoulder was conducted on March 3, 2009. The 
MRI showed findings consistent with areas of high grade partial thickness tearing 
of the supraspinatus tendon. There were partial tears of the infraspinatus tendon. 
There was also an anterior hook along the acromion with significant hypertrophic 
changes of the acromioclavicular (AC) joint. An abnormal appearance of the 
posterior aspect of the superior labrum suggested a prior injury in the same 
location.  

6. The Claimant was referred to Dr. David Weinstein, an orthopedic 
surgeon, for further evaluation and treatment. In his initial report, dated June 24, 
2009, Dr. Weinstein reported the Claimant was lifting and throwing as an 
instructor on February 23, 2009 when he noticed pain in the right shoulder. He 
noted that the Claimant had no similar symptoms in the past although he did note 
that the Claimant indicated that the symptoms were progressive. Dr. Weinstein 
recommended and performed a right arthroscopic subacromial decompression, 
arthroscopic distal clavicle resection, and right rotator cuff repair on July 23, 
2009.  

7. The Claimant received physical therapy following his surgery 
through December 30, 2009. Dr. Weinstein released the Claimant from his care 
on March 17, 2010. By that time, it was noted the Claimant was having very little 
pain and was back to throwing a baseball. The Claimant was released to regular 
duty as of March 17, 2010.  

8. There is insufficient evidence or indication that the Claimant 
received or sought any additional treatment for his right shoulder until Dr. Jack 
Rook conducted an independent medical examination (IME) at the Claimant’s 
request on August 9, 2011. The Claimant told Dr. Rook that was he throwing a 
softball “all day long” between five periods of physical education (five days per 
week) and the 2 ½ hours of coaching performed each day for six days per week. 
Dr. Rook reported that the Claimant told him “the coaching activities involved all 
over arm throwing.” 

9. Dr. Rook concluded in his IME report that “based on the patient’s 
history as described above”, the Claimant developed an occupational disease to 
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his right shoulder as a result of work activities during the fall semester in 2008. 
Dr. Rook opined that the Claimant progressively damaged his rotator cuff as a 
result of the throwing activities required for his job, and during the night of 
October 11-12, 2008, his rotator cuff acutely tore resulting in severe pain. 
Because the Claimant spent his “entire life” sleeping on his stomach with his 
arms extended over his head, the impingement caused by this position “likely 
contributed to the acute rotator cuff tear which developed that night.”  Dr. Rook 
suggested that because his rotator cuff was already compromised by his work 
activities, he would not have suffered the acute rotator cuff tear at night.  

10. The Respondents subsequently referred the Claimant to Dr. Eric 
Ridings for an IME on October 5, 2011. The Claimant initially told Dr. Ridings he 
first experienced shoulder problems on October 12, 2008.  Upon questioning, the 
Claimant then stated he actually began to have pain in August of 2008 and 
requested that someone else pitch for batting practice. Dr. Ridings conducted a 
thorough and complete review of the medical records. Dr. Ridings noted that the 
Claimant never reported an acute injury to the right shoulder and there was no 
evidence of an acute injury in the medical records. He also denied the Claimant 
suffered from an occupational disease. Dr. Ridings noted that the majority of the 
Claimant’s throwing activities were underhand, which would not be expected to 
cause impingement. Rather, Dr. Ridings concluded that the Claimant’s right 
rotator cuff tear was a result of a natural progression of the degenerative 
changes in the right AC joint.  Dr. Ridings noted that “even normal use of the 
shoulder will cause rubbing, inflammation, and eventual tearing of that tendon 
unless the excess bone is removed surgically first.”  

11. The parties (while the Claimant was still represented) subsequently 
took the evidentiary deposition of Dr. Jack Rook on January 9, 2012. Dr. Rook 
reiterated that the Claimant told him that he was teaching five classes of softball 
and coaching another 2 ½ hours of softball for six days per week. Dr. Rook 
opined that over the course of several months, while performing activities such 
as a softball, the Claimant developed progressive rotator cuff tendonitis. He 
noted that “when you are playing softball eight hours a day, it’s very likely that 
you’re spending a decent amount of time performing throws overhand.” Dr. Rook 
testified “this is the basis of my opinions, assuming the patient’s history is 
accurate.” 

12. On cross examination, Dr. Rook conceded that the Claimant never 
reported to him how long the softball season lasted, how much time was spent 
throwing overhand versus underhand, and that there were “significant 
inaccuracies” in the Claimant’s reported history. Dr. Rook reiterated that sleeping 
with the arm above the head could result in rotator cuff impingement by causing 
the hypertrophic AC joint to press into the rotator cuff. Dr. Rook also agreed that 
any activity at home where the Claimant needed to raise his arms above the 
head could have contributed to increased impingement in the Claimant’s right 
shoulder. Furthermore, Dr. Rook agreed that the Claimant’s right shoulder 
condition could have developed despite his work activities just through normal 
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activities of daily living.   

13. At hearing, the Claimant admitted his reporting of events was 
confusing, but believed his work activities caused his right shoulder condition. 
The Claimant testified that he “fought” with his health insurance company over 
payment of his medical bills, because they suggested his injury was work-related 
and that was why they were not covering his medical treatment.  

14.  [Athletic Director], athletic director and chair of the Respondent-
Employer’s physical education department, also testified at hearing. [Athletic 
Director], who was in charge of scheduling and the physical education 
department, testified that the softball season lasted from August until October of 
each year. [Athletic Director] agreed that the Claimant was coaching softball 
practice throughout the year for the Respondent-Employer.  During the softball 
season, he would coach 2 ½ - 3 hours per day and 1 ½ -2 hours per day during 
the off-season. The number of days the Claimant would coach during the off-
season was variable, but often less than five days per week. During the season, 
the Claimant would have been teaching softball in physical education classes for 
no more than three weeks. Each physical education class lasted 55 minutes, 
although the Claimant was only actually teaching for about 20 minutes of each 
period. And for those 20 minutes, the Claimant would not have always been 
demonstrating throwing or pitching, but also engaged in oral instruction and 
supervision of games. [Athletic Director] persuasively testified that the Claimant 
was not teaching and coaching softball for a total of eight hours per day.  

15. Dr. Eric Ridings, an expert in physical medicine and rehabilitation, 
testified at hearing. Dr. Ridings testified that the Claimant’s condition does not 
satisfy the causation requirements set forth in the Colorado Medical Treatment 
Guidelines for cumulative trauma injuries. Dr. Ridings testified that the Guidelines 
require a showing of at least 4 hours of repetitive activity, using at least 3 
kilograms of force. Here, the Claimant’s activities do not satisfy that criteria. 
Moreover, Dr. Ridings persuasively testified that throwing a softball 
underhanded, as is required in softball pitching, is not a mechanism of injury 
medically expected to cause a rotator cuff tear.  

16. Dr. Ridings agreed with Dr. Rook that any activity performed at 
home involving reaching above the head, as well as sleeping with the arms 
above the head, can cause pressure to the shoulder tendons. Dr. Ridings also 
agreed that the Claimant’s reported history has been “difficult” and inconsistent 
with the medical records. Thus, Dr. Ridings persuasively concluded that it is not 
medically probable that the Claimant’s work activities caused or aggravated his 
right shoulder condition.   

17. The ALJ finds that Dr. Ridings’ opinions are the more credible 
medical opinions and gives them greater weight. 

18. The ALJ finds that, based upon a totality of the credible medical 
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and lay evidence presented that the Claimant has failed to establish that it is 
more likely than not that he sustained an injury or occupational disease arising 
out of and in the course of his employment with the Respondent-Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.   

2. A workers’ compensation case is decided on its merits.  Section 8-
43-201, C.R.S.  The ALJ’s factual findings concern only evidence and inferences 
found to be dispositive of the issues involved.  The ALJ need not address every 
piece of evidence or every inference that might lead to conflicting conclusions.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P. 3d 385 (Colo. 
App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of a witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest. See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005).   

4. “Claimant in a workers’ compensation claim shall have the burden 
of proving entitlement to benefits by a preponderance of the evidence; the facts 
in a workers’ compensation case shall not be interpreted liberally in favor of 
either the rights of the injured worker or the rights of the employer, and a 
workers’ compensation case shall be decided on its merits.”  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998) (“Claimant 
has the burden of proving an entitlement to benefits by a preponderance of the 
evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 (Colo. App. 1993) 
(“The burden is on the claimant to prove his entitlement to benefits by a 
preponderance of the evidence.”).  Proof by a preponderance of the evidence 
requires claimant to establish that the existence of a contested fact is more 
probable than its nonexistence.  See Hoster v. Weld County Bi-Products, Inc., 
W.C. No. 4-483-341 (ICAO March 20, 2002). 

5. A compensable injury is one that arises out of and in the course of 
employment.  Section 8-41-301(1) (b), C.R.S.  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee's work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee's service to the employer.  In this regard, there is no presumption that 
injuries which occur in the course of a worker's employment arise out of the 
employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
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(1968); see also, Industrial Commission v. London & Lancashire Indemnity Co., 
135 Colo. 372, 311 P.2d 705 (1957). 

6. An occupational disease is a "disease which results directly from 
the employment or the conditions under which the work is performed," and which 
is a natural incident of the work, and is not the result of "hazards to which the 
worker would have been equally exposed outside of the employment." § 8-40-
201(14), C.R.S.   

7. A claimant seeking benefits for an occupational disease must first 
establish the existence of the disease and that it was directly and proximately 
caused by claimant’s employment or working conditions.  Wal-Mart Stores, Inc. v. 
Industrial Claims, 989 P.2d 251, (Colo. App. 1999); Cowin & Co. v. Medina, 860 
P. 2d 535 (Colo. App. 1992).  Once identified, before a disease can be found to 
be a compensable occupational disease, it must meet each element of the test 
mandated by the statute, which operates as an additional causal limitation.  
Anderson v. Brinkoff, 859 P.2d 819, 824 (1993). Included in the analysis is the 
“particular risk” test.  Particular risk means that claimant was exposed by his 
employment to risk causing a disease in a measurably greater degree and in a 
substantially different manner than are persons in employment generally.  Id.   
Even if a particular risk is proven, claimant must also prove that his disease is the 
result of a special hazard associated with employment and not the type he would 
be equally exposed to outside of employment.  Id.; C.R.S. § 8-40-201 (14). 

8. Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any 
compensation is awarded.   C.R.S. §8-41-301(1) (c); Faulkner v. ICAO, 12 P.3d 
844 (Colo. App. 2000).  In other words, claimant must prove that an injury directly 
and proximately caused the condition for which benefits are sought.  Wal-Mart 
Stores v. Industrial Claim Appeals Office, 989 P.2d 521 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).   

9. A simple increase in pain of a pre-existing condition does not 
constitute a compensable aggravation.  See Becher v. City Market, W.C. Nos. 3-
059-095 and 3-108-379 (ICAO September 16, 1994); Cindy Lou Carlson v. 
Joslins Dry Goods, W.C. No. 4-177-843 (ICAO March 31,2000).   The mere 
experience of symptoms at work does not require a finding that employment 
proximately caused the underlying condition. Harris v. Golden Peaks Nursing, 
W.C. No. 4-680-878 (June 4, 2008); Cotts v. Exempla,  W.C. No 4-606-563 
(August 18, 2005). 

10. Credibility is a significant consideration when determining 
compensability.  In assessing credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’ testimony and 
actions; the reasonableness or unreasonableness of the testimony; the motives 
of the witness; whether the testimony has been contradicted; and bias, prejudice, 
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or interest.  See, Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936).    

11. In this case, the Claimant failed to prove by a preponderance of the 
evidence that he sustained either a compensable injury or occupational disease. 
The Claimant has not identified any particular time or place when he sustained 
an acute injury.  Rather, the Claimant alleges that repetitive pitching and throwing 
of the softball as a physical education teacher and coach caused or aggravated 
the right rotator cuff tearing that required surgical treatment. Thus, the Claimant’s 
allegations are more consistent with an occupational disease claim, not an acute 
injury.  

12. The Claimant has failed to show that the level of activity he 
engaged in at work, i.e. throwing softballs, constituted a particular risk of 
employment that directly or proximately caused his rotator cuff tear. While it is 
undisputed that the Claimant suffered from a rotator cuff tear in the right shoulder 
with significant hypertrophic changes of the AC joint, the Claimant failed to show 
that these conditions were directly and proximately caused by his work activities 
for the Respondent-Employer.   

13. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that he sustained an injury or occupational 
disease arising out of and in the course of his employment with the Respondent-
Employer. 

ORDER 

It is therefore ordered that: 

The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: November 1, 2012  
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Donald E. Walsh 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-851-162-02 

ISSUES 

 1. Whether Claimant suffered a compensable injury on February 24, 
2011, arising out of and in the course of his employment. 
 2. Whether Claimant has proven entitlement to temporary total 
disability benefits. 
 3. Average weekly wage. 
 4. Whether Respondents are entitled to attorney fees for efforts to 
obtain discovery. 

FINDINGS OF FACT 

1. on February 24, 2011, Claimant was installing a shower surround.  He 
was standing on the tub when he slipped.  He braced himself against the wall.  
He did not fall. he did not experience any pain at the time of the incident. 
 

2. On February 26, 2011, Claimant went to Poudre Valley Hospital for 
tretment.  The hospital records document: “The patient reports he has a 
longstanding history of chronic back pain dating longer than 20 years.  He has 
had normal MRIs and has gone through physical therapy and tried many 
medicines and nothing to help him significantly” [Exh. E, 156]. At hearing, 
Claimant denied that he reported to Poudre Valley Hospital a 20-year history of 
chronic back pain.  He testified that he meant that he had not had back pain for 
20 years. 
 

3. On March 9, 2011, Claimant returned to Poudre Valley Hospital 
seeking additional Percocet and Flexeril.  The emergency room records again 
document: “He does have chronic back pain that goes back over 20 years” [Exh. 
E, 144]. 
 

4. On March 14, 2011, Claimant was seen at Banner Occupational Health 
Services by Physician Assistant Frisbie.  PA Frisbie documented:  
 

He does report having had a low back strain in 1991. Initially he told 
me that his last treatments and examinations were in 1991 and 
1992, where he had medication treatment, along with physical 
therapy.  However, after going into the radiology program to order 
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x-rays for his back, I did find he had lumbar films in 2005 and also 
an MRI performed by Dr. Dhupar in 2005.  The patient was 
questioned on this and he stated he did not remember seeing him 
and did not know it was so recent.  After reading his initial 
paperwork from the emergency department, they also reported him 
having chronic back pain that goes back over 20 years [Exh. F, 
243]. 

 
5. Claimant filled out a “New Patient Complete History Questionnaire.”  

The form asked “Have you ever had similar problems in this area? Explain.”  
Patient answered “yes, lower back strain in 1991.” PA Frisbie’s notes document 
that Claimant attempted to conceal his history of pre-existing chronic low back 
pain.  Claimant testified that PA Frisbie’s report was false, and that the PA only 
asked him about prior workers’ compensation claims. 
 

6. Claimant was evaluated by Dr. Cathy Smith on March 22, 2011.  To 
Dr. Smith, Claimant admitted that there was no onset of pain at the time of the 
incident at work, and no pain immediately following the incident.  Claimant told 
Dr. Smith that he had a gradual onset of aching pain “approximately 1.5 hours 
later.”   He told Dr. Smith he was off of work the following day.  The evening of 
February 25, 2012, while he was at home, he bent forward to get off of his couch 
and had a sudden onset of pain that “dropped him to the floor.” The following 
day, February 26, 2012, he went to the emergency room [Exh. F, 234, Depo Tr. 
9, 10]. Claimant testified that statements in Dr. Smith’s report were false. 
 

7. In a March 24, 2011 letter to Employer, Claimant wrote, “I didn’t notice 
[an injury] until we got back home” [Exh. 5].  Claimant testified that he first felt low 
back pain when he bent down to get into his wife’s car after he arrived back in Ft. 
Collins. 
 

8. Claimant told Dr. Smith that since his low back injury in the 1990’s:  
 

… he has had episodes of back pain that would “drop him,” similar 
to what happened when he got off the couch at home.  He states 
these episodes have occurred bending over and picking up 
something, or when working on a car and pulling on a tire.  At other 
times, he can move engines with no pain.  Usually he reports he 
self-treats with heat for a few days and the pain resolves … In the 
past when he has had flare-ups, he has taken his wife’s Flexeril 
and Tramadol [Exh. F, 234]. 

 
9. Dr. Wakeshima examined Clamant on March 28, 2012.  Dr. 

Wakeshima documented: “He denies any similar pain issues except for an 
incident in 2005 where he reports that a printing press fell on him that weighed 
75-100 pounds … He relays that he just received physical therapy. He reports he 



 28 

has had no back problems since that timeframe until his work injury on February 
24, 2011” [Exh. H, 282]. 
 

10. Dr. Mark Paz performed an independent medical evaluation on July 3, 
2012.  Dr. Paz’s report documents: “[Claimant] states that the low back pain 
which developed in 2005, resolved two to three months after he resigned the 
employment position” and “[Claimant] states that in 1988, he had a work-related 
low back injury, but that the condition had ‘worked itself out.’” 
 

11. Medical records document that the history Claimant provided to Dr. 
Wakeshima, Dr. Paz, and to which he testified at hearing (i.e. a history of 2 
isolated injuries in 1991 and 2005, each of which resolved) is not accurate.  The 
medical records document a 20-year history of chronic low back pain.  In addition 
to the records from Poudre Valley Hospital and Dr. Smith, the records include: 
 

North Colorado Medical Center (September 12, 2002). Chief 
complaint of “Back Injury, Shaking in Legs.”  Diagnosis of “(1) 
Lower back pain – acute exacerbation (2) h/o chronic/recurrent 
lower back pain” [Exh. B, 95].  Documentation of a previous 
episode one year before [Id, 96]. Documentation of a “pop” without 
specific event, and additional documentation of prior back pain that 
was “chronic” [Id, 97].  
 
North Colorado Medical Center (October 26, 2002).  Chief 
complaint of “Back Pain / lower back.”  History of “while sitting down 
– heard a pop” [Exh. B, 87].  Multiple documentations of chronic low 
back pain [Id, 87, 90].  Claimant reported the pain began while he 
was crawling on his knees.  The pain was sharp and severe, and 
was not relieved by anything [Id, 90].  
 
North Colorado Medical Center (September 4, 2005). Complaint of 
low back pain “which is chronic for him but has worsened today” 
[Exh. B, 78].  Medical history is “chronic back pain” [Id, 81].  
Claimant reported “Low back pain noted last night while coming 
back from his lunch break while at work …. States he has lumbar 
back pain every year for quite some time.  He has no primary care 
doctor” [Id, 82].  
 
Lumbar spine x-ray (September 4, 2005). Indications of “c/o low 
back pain which is chronic for him but has worsened today” [Exh. 
C, 115]. 
 
North Colorado Medical Center (September 14, 2005).  Complaint 
of “Low back pain worse today after lifting heavy equipment 2 
weeks ago.  History of “chronic back pain” [Exh. B, 46].  
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Mountain Vista Orthopedic Center (September 27, 2005).  
Complaint of “low back pain for the past 15 years” [Exh. D, 119].  
 
Lumbar spine x-ray (October 3, 2005).  Indication of “Low back 
pain” [Exh. C, 113]. 
 
Mountain Vista Orthopedic Center (October 3, 2005).  “15 year 
history of low back pain.  He reports that the pain occurs 
approximately once a year and lasts for about a week in duration 
during which time he has severe low back pain” [Exh. D, 117].  “He 
reports that this is the result of a work related injury and that he has 
missed work due to this problem” [Id].   
 
CT lumbar spine (October 7, 2005).  History of “pain radiating into 
left lower extremity” [Exh. C, 112].  
 
North Colorado Medical Center (February 19, 2006).  Prior medical 
history: “has chronic lower back pain” [Exh. B, 28].  “Back nerve 
pain – 10 yrs ago” and “Nerves in Back damaged” [Id, 33].  
Continue ibuprofen for back pain [Id, 37].   
 
12. Dr. Smith testified by deposition.  She testified regarding the detailed 

history she took from Claimant at the time of her initial visit.  It is evident that 
Claimant relayed to her an ongoing history of chronic back pain that is 
inconsistent with his testimony that he did not have any back problems from 2005 
until 2011.  Dr. Smith testified that Claimant informed her of prior incidents similar 
to the episode of getting up off of the couch.  She testified that Claimant 
described these incidents occurring after 2005, and described specific incidents 
such as working on a car or pulling on a tire [Depo Tr. 6].  Claimant admitted to 
self-medicating following these incidents using his wife’s medications [Id at 7].  
Dr. Smith testified that she did not believe the incident with the tub had any effect 
on Claimant’s pre-existing conditions [Id at 11].  She testified that Claimant told 
her that he had only aching pain prior to the incident that occurred while getting 
up off of the couch; following the incident with the couch, he had sudden onset of 
stabbing pain [Id 27, 28; Exh. F, 234].  She testified that the injections performed 
were essentially non-diagnostic [Id 12, 13].  She testified that Claimant’s pain 
complaints were diffuse and out of proportion to any objective findings [Id 13-14].  
She testified that his pain complaints, need for treatment, and work restrictions 
were not related to the incident with the tub [Id 14-15].   

 
13. Dr. Mark Paz performed an independent medical evaluation. Dr. Paz 

noted that the incident with the shower surround was not associated with any 
symptoms.  To Dr. Paz Claimant reported some back pain while in his wife’s care 
more than one hour after work.  Claimant failed to tell Dr. Paz about the incident 
of sudden onset of severe pain while getting up off of a couch at home.  Claimant 
also failed to advise Dr. Paz of the history given to Dr. Smith of similar episodes 
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from 2005 to 2011.  Dr. Paz reviewed the medical records documenting a 20-
year history of chronic low back pain.  Dr. Paz found Claimant’s symptoms to be 
consistent with non-organic low back pain.  The objective findings did not explain 
Claimant’s subjective pain complaints.  Dr. Paz stated that the “medical records 
document inconsistencies in behaviors observed during physical examination.  
Those inconsistencies include, disproportionate complaints of pain relative to the 
examination being completed ….”  Dr. Paz concluded that it is not medically 
probable that Claimant’s degenerative disc disease or degenerative joint disease 
is causally related to the reported incident with the shower surround.  He testified 
that there is no medically probable diagnosis.  

 
14. Dr. Wunder responded to a letter from Claimant’s attorney regarding 

causation.  Dr. Wunder stated that he had been given the following history: “He 
reported that he was able to catch himself before striking any blunt object but did 
have a significant increase in low back pain …. I had no other mechanism of 
injury reported that would be considered nonoccupational or would suggest that 
his low back pain was simply a continuation of back pain from previous injuries” 
[Exh. G, 250].  Dr. Wunder’s statement shows that he was unaware that Claimant 
did not have any symptoms contemporaneous with the incident with the shower 
surround.  It also shows that Dr. Wunder was unaware that Claimant had an 
incident of sudden onset of pain while getting off of a couch, and that Claimant 
had had reported previous such incidents to Dr. Smith.  Dr. Wunder’s opinion is 
based upon an inaccurate and incomplete history, and is not persuasive. 

 
15. Dr. Wakeshima examined Claimant on March 28, 2012.  Claimant 

gave an inaccurate and incomplete history to Dr. Wakeshima.  Claimant told Dr. 
Wakeshima that he had no history of back problems except for an isolated 
incident in 2005 when “a printing press fell on him” [Exh. H, 282].  Aside from the 
fact that there is no mention of any such mechanism of injury in the medical 
records from 2005, the history Claimant provided is inconsistent with the medical 
records and with his own statements to Dr. Smith.  To Dr. Wakeshima, Claimant 
reported a “pinch” 45 minutes after the incident at work, an allegation that is 
documented nowhere else.  There is no mention in Dr. Wakeshima’s report of an 
onset of pain while bending down to get in his wife’s car, nor a sudden onset of 
stabbing pain while getting off of the couch.  There is no documentation in Dr. 
Wakeshima’s report that Claimant had prior incidents of sudden pain with minor 
mechanisms of injury.  Dr. Wakeshima stated, “In regards to causation, sacroiliac 
joint dysfunction could be potentially caused by the aforementioned extension 
and twisting motion of the low back without direct blunt trauma” [Exh. H, 288]. 

 
16. Dr. Wakeshima suspected that Claimant’s complaints were related to 

sacroiliac joint dysfunction and he recommended sacroiliac joint injections.  Dr. 
Wunder performed sacroiliac joint injections on June 22, 2012, and the results 
were nondiagnostic [Exh. G, 251-252].  Dr. Wunder did not think the sacroiliac 
joints were a pain generator [Id, 251]. 
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17. Dr. Paz testified that Claimant told him that he had no pain 
contemporaneous with the alleged incident.  Claimant told Dr. Paz that he first 
noticed pain while getting into his wife’s car later in the day.  Dr. Paz testified that 
there was no diagnosis to explain Claimant’s symptoms.  He testified that 
Claimant had pre-existing degenerative disc disease, but the pathology does not 
explain Claimant’s complaints.  He testified that Claimant’s complaints were non-
organic and non-physiologic in nature, and not consistent with a structural 
problem.  He testified that Claimant’s pain complaints were not consistent with SI 
joint dysfunction.  He testified that it is not probable that facet joints were a pain 
generator. He testified that according to the Level II accreditation guidelines, 
there must be a diagnosis, and that here Claimant’s low back pain is non-
physiologic.  He testified that Claimant’s non-organic problem cannot be related 
to the incident at work.  He testified that Claimant’s complaints of severe pain 
were inconsistent with his vital signs.  He testified that it is not medically probable 
that the incident altered the course of Claimant’s pre-existing degenerative disc 
disease or degenerative joint disease.  

 
18. Respondents seek penalties under Section 8-43-304, C.R.S. and 

attorney’s fees for discovery violations.  Claimant was pro se until he retained 
counsel on or about November 8, 2011.  Claimant did not understand the 
discovery process until after he participated in a prehearing conference before 
PALJ DeMarino on September 26, 2011.  It was upon that conference Claimant 
appreciated he needed counsel to effectively proceed.  On November 10, 2011, 
Respondents’ counsel forwarded PALJ DeMarino’s September 28, 2011 PHC 
Order to Claimant and Claimant’s counsel.  Claimant’s counsel forwarded all 
outstanding discovery requests to the Respondents on or before December 2, 
2011.  Parties did not proceed to hearing until September 28, 2012.  Claimant 
complied with all additional discovery requests prior to the September 28, 2012 
hearing, which included additional releases as well as an additional set of 
Interrogatories forwarded by the Respondents on June 14, 2012.  Claimant did 
not intentionally violate a discovery order.  
 

CONCLUSIONS OF LAW 

Compensability: 
 
 A claimant must prove that he is a covered employee who suffered an 
injury arising out of and in the course of employment. Section 8-41-301(1), 
C.R.S.; see Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo. App. 2001).  A claimant in a workers’ compensation 
claim shall have the burden of proving entitlement to benefits by a 
preponderance of the evidence.  C.R.S. 8-43-201(1).  No benefits flow to the 
victim of an industrial accident unless an “accident” results in a compensable 
“injury.”  Compensable injuries involve an injury that requires medical treatment 
or causes disability.  H&H Warehouse v. Victory, 805 P.2d 1167 (Colo. Ct. App. 
1990). 
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 Compensability is a factual issue for determination by the ALJ.  Section 8-
42-107(8)(b), C.R.S., does not extend the DIME provisions to initial 
compensability determinations, including cases where the issue involves 
causation. Richard Gareis v. Poudre School District R-1, WC No. 4-714-186 
(December 14, 2009); Chasteen v. King Sooper, Inc., W.C. No. 4-445-608 (July 
11, 2001), aff’d., Chasteen v. Industrial Claim Appeals Panel (Colo. App. No. 
02CA0864, February 27, 2003). 
 
 It is not probable that Claimant suffered an injury arising out of and in the 
course of his employment.  Although Claimant has been inconsistent throughout 
this claim, on one point he has been more or less consistent.  He told multiple 
providers and testified at hearing that the alleged incident was a minor incident 
and that he had no pain contemporaneous with the event.  He testified that he 
started to slip, caught himself, did not fall, and had no pain immediately after the 
incident. 
 
 There is nothing to link this minor event with Claimant’s subsequent 
subjective pain complaints that have lasted now more than 20 months.  No 
physician has provided an explanation of why or how Claimant’s pain complaints 
can be attributed to a minor event that produced no immediate symptoms. 
 
 Claimant is not a credible historian and has made self-serving alterations 
to his history throughout this claim.  Initially, Claimant was more or less candid 
regarding his history of back problems.  When he presented to Poudre Valley 
Hospital on February 26, 2011 and March 9, 2011, he admitted to a 
“longstanding history of chronic back pain dating longer than 20 years.”  
However, when he presented to the workers’ compensation physician, he denied 
any treatment since 1991. Only after being confronted with contrary evidence by 
the physician assistant did Claimant admit to more recent history.  Claimant’s 
allegation at hearing that PA Frisbie’s report was false is not credible. 
 
 Claimant was candid when he was initially evaluated by Dr. Cathy Smith.  
Claimant admitted to Dr. Smith that he had no pain at the time of the alleged 
incident, and only aching pain later that day.  He admitted to an incident at home 
where he started to get up off the couch and had a sudden onset of pain that 
“dropped him to the floor.”  He admitted to Dr. Smith that he has a history of 
similar incidents to the incident getting up off the couch.  He described episodes 
of bending to pick something up, working on a car, and pulling a tire.  He 
admitted to self-medicating following these events using his wife’s medications.   
 
 Claimant has admitted to a whole series of non-occupational incidents 
causing immediate, severe low back pain both before and after the alleged 
incident at work.  It is implausible that the incident that did not cause any pain 
would be the cause of Claimant’s subjective complaints. 
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  The most persuasive opinions, and the ones actually informed by 
the full facts of the case, are those of Dr. Smith and Dr. Paz.  Dr. Smith has 
treated Claimant nearly since the inception of the claim.  Dr. Smith is the 
physician who heard Claimant’s version of events closer to the time of the 
incident, and is apparently the only physician with whom Claimant has been 
remotely candid.  Dr. Smith testified that it is not medically probable that 
Claimant’s complaints are attributable to a minor twisting event that resulted in no 
pain. It is more likely that Claimant’s subjective complaints are a continuation of 
the ongoing, recurrent, chronic low back pain he has had for the last 20 years. 
 
 Dr. Paz is persuasive that there is no medically probable diagnosis in this 
claim, and that Claimant’s subjective complaints are non-organic in nature.  He is 
further persuasive that it is not medically probable that a minor twisting event with 
no contemporaneous symptoms caused 18 months and counting of continuing, 
diffuse, non-organic and non-physiologic back pain. 
 
 Claimant’s testimony does not link his subjective complaints with the 
alleged incident at work.  He admitted that there was no contemporaneous pain, 
and he admitted that the pain came later, either while bending down to get into 
his wife’s car or getting up off of a couch at home.  Claimant’s own testimony 
would not establish a causal link between the alleged twisting event at work and 
his subsequent subjective complaints. 
 
 Claimant has failed to establish by a preponderance of the evidence that 
he sustained a compensable injury on February 24, 2011.  The issues of average 
weekly wage and temporary disability benefits are not reached.  
 
Respondents Request for Penalties: 
 
 Respondents have requested penalties under the general penalty statute, 
C.R.S. §

 

8-43-304(1).  Giddings v. Industrial Claim Appeals Office, 39 P.3d 1211 
(Colo.App. 2001).  For violation of W.C.R.P. 5-4(c), Respondents seek attorney 
fees pursuant to CRCP 37. 

 Under Section 8-43-304(1), C.R.S. penalties may be imposed against an 
employer who (1) violates any provision of the Act; (2) does any act prohibited by 
the Act; (3) fails or refuses to perform any duty lawfully mandated within the time 
prescribed by the director or the Panel; or (4) fails, neglects, or refuses to obey 
any lawful order of the director or the Panel. Pena v. ICAO, 117 P.3d 84, 87 
(Colo.App. 2004). 
 
 W.C.R.P. 5-4(C) states,  
 

A party shall have 15 days from the date of mailing to complete, 
sign, and return a release of medical and/or other relevant 
information. If a written request for names and addresses of health 
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care providers accompanies the medical release(s), a claimant 
shall also provide a list of names and addresses of health care 
providers reasonably necessary to evaluate/adjust the claim along 
with the completed and signed release(s). Medical information from 
health care providers who have treated the part(s) of the body or 
conditions(s) alleged by the claimant to be related to the claim, 
during the period five years before the date of injury and thereafter 
through the date of the request, will generally be considered 
reasonable. If a party disputes that such request is reasonable or 
that information sought is reasonably necessary, that party may file 
a motion with the Office of Administrative Courts or schedule a 
prehearing conference. The request for and release of medical 
information as well as informal disclosures necessary to 
evaluate/adjust the claim are not considered discovery. 

 
 On July 7, 2011 an Order was entered permitting parties to engage in 
discovery.  The Respondents forwarded Interrogatories to Claimant on or about 
July 7, 2011.  On August 10, 2011 Peter J. Cannici, filed an order compelling 
Claimant to execute releases and on August 12, ALJ Friend filed an order 
compelling Claimant to answer Respondents’ Interrogatories to Claimant.  
Thereafter a PHC was held on August 26, 2011 wherein PALJ DeMarino ordered 
Claimant to provide outstanding discovery to Respondents. And, on August 27, 
2011, Claimant provided handwritten Answers to Respondents Interrogatories.  
Claimant then hired counsel and through counsel Claimant complied with all 
additional outstanding discovery requests by December 2, 2011. 
  
 Claimant has failed to comply with the initial discovery requests made the 
Respondents.  Claimant did not appreciate or understand the nature of these 
requests.  Upon the PHC before PALJ DeMarino, Claimant became aware that 
he needed counsel and needed to propound discovery requests to the 
Respondents.  Claimant hired counsel within approximately one month of that 
time. Claimant, independently on August 27, 2011 and then through counsel, 
provided all outstanding discovery to the Respondents within approximately thirty 
days of filing an Entry of Appearance on behalf of Claimant.  Respondents were 
not prejudiced by the slightly late receipt of discovery requests as the matter at 
bar did not proceed to hearing until September 28, 2012 and Claimant has timely 
complied with any additional discovery requests made of the Respondents. 
 
  Claimant’s failure was not based on willful and wanton behavior, rather a 
naivety to the nature of the requests and his role with them.  As such, the penalty 
provisions under Section 8-43-304(1), C.R.S., are not applicable.   

 

ORDER 

 It is therefore ordered that: 
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1. The claim is denied and dismissed.  

2. Respondents’ request for a penalty and attorney fees is denied.  

DATED:  November 1, 2012 

Bruce C. Friend 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-868-679-02 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that on June 
25, 2011 he sustained a compensable injury arising out of and in the 
course of his employment? 

 Did the claimant prove by a preponderance of the evidence that he 
sustained a compensable occupational disease? 

 Did the claimant prove by a preponderance of the evidence that he is 
entitled to an award of reasonable and necessary medical benefits to treat 
the injury and/or the occupational disease? 

 Did the claimant prove by a preponderance of the evidence that a reverse 
arthroplasty constitutes reasonable and necessary medical treatment for 
the industrial injury and/or the occupational disease? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

1. The claimant is employed as an express lane cashier at the 
employer’s retail store.  The claimant works from approximately 10:00 p.m. until 
7:00 a.m.  The claimant has held this position since approximately June 2005. 

2. The claimant’s right upper extremity was amputated at a remote 
time in the past.   

3. On June 21, 2012 Gail Pickett, a vocational expert, performed a 
jobsite evaluation of the claimant’s cashier position.  She observed the claimant 
performing his job.  She noted the claimant constantly lifted items weighing less 
than one pound and constantly reached in the 30–69 inch range.  Prior to June 
25, 2011 he occasionally lifted up to ten pounds, but at the time of the evaluation 
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the claimant no longer lifted items as heavy as seven pounds.  She further noted 
that when the claimant reached across his body to grab merchandise he reached 
about 15 inches to his right with his left shoulder at a 26-30 degree angle from 
the neutral position.  He never reached “over” his shoulder.   

4. The claimant proved it is more probably true than not that on June 
25, 2011 he sustained an accidental injury to his left shoulder and that this injury 
arose and in the course of his employment.  The claimant further proved that it is 
more probably true than not that the June 25 injury resulted in an interarticular 
tear of the biceps tendon. 

5. The claimant credibly testified that while lifting a bag of groceries off 
of the bag “carousel” and placing it on top of the carousel he felt a “pop” in his left 
shoulder and experienced “tearing” down his shoulder to the biceps and triceps.  
The claimant’s report concerning the occurrence of this injury is consistent with 
the “Associate Statement” he completed on June 27, 2011 and the computerized 
“Summary Information” form that he submitted on June 30, 2011.  The claimant’s 
testimony is further corroborated by the history the claimant gave to NP Meier at 
Concentra when he was first examined on June 27, 2011. 

6. The claimant’s testimony is also corroborated by a store video 
which shows that in the early morning of June 25, 2011 he placed a bag on top of 
the bag carousel and soon thereafter moved his left arm in a manner suggestive 
of some discomfort. 

7. The claimant formally reported a work injury on June 27, 2011 and 
requested medical treatment. He was seen at Concentra on June 27 and 
diagnosed with a “shoulder strain.”  He was placed on restrictions of no use of 
the left upper extremity.  

8. On July 5, 2011 the claimant underwent an MRI of the left shoulder 
to “assess for rotator cuff tear.”  The MRI was read by Derek Burdeny, M.D.  His 
impressions were as follows: (1) Subscapularis/supraspinatus/infraspinatus 
massive chronic 71x40 mm insertional tear, free edge tendon of poor quality, 
moderate supraspinatus and infraspinatus muscular atrophy with severe 
subscapularis atrophy and fatty infiltration; (2) Long biceps tendon, interarticular 
tear with free edge retracted into bicipital groove; (3) AC joint, severe arthrosis. 

9. John Hughes, M.D., performed an independent medical 
examination (IME) at the request of claimant’s attorney.  Dr. Hughes credibly 
opined that the claimant sustained an acute injury on June 25, 2011, and the “the 
pop that he recalled hearing or feeling on the date of injury was the biceps 
tendon giving way, and that became symptomatic at that time, leading to 
discovery of all this degenerative pathology in the shoulder.”  The respondents’ 
IME physician, B. Jefferson Parks, M.D., corroborated the opinion of Dr. Hughes 
by opining that the “work-related” diagnosis arising out of the June 25, 2011 
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injury is a “possible acute strain with tear/rupture of the long head of the biceps, 
by history, without video confirmation.”   

10. The claimant failed to prove it is more probably true than not that 
the accidental industrial injury of June 25, 2011 caused the rotator cuff tear or 
any of the other degenerative pathology depicted on the July 5, 2011 MRI. 

11. Dr. Parks credibly opined that other than the tear of the biceps 
tendon, “no MRI findings are identified” that were caused or substantially 
aggravated by the June 25, 2011 industrial injury.  Dr. Parks persuasively opined 
that the degenerative pathology depicted by the MRI is not the result of a 
traumatic injury, but instead results from “excessive compensatory overuse of the 
left upper extremity” resulting in “attritional, degenerative changes/tearing of the 
rotator cuff muscles” and resultant rotator cuff arthropathy.   

12. To the extent Sean Grey, M.D., opined that the July 5, 2011 MRI 
reveals a “massive acute on chronic rotator cuff tear involving the supraspinatus, 
infraspinatus and subscapularis,” the ALJ is not persuaded.  (Emphasis added.)  
The record does not contain any credible or persuasive report or testimony from 
Dr. Grey explaining his conclusion that the MRI depicts an “acute” tearing of the 
rotator cuff structures.  In contrast the radiologist’s MRI report does not contain 
any reference to an “acute” tear of the rotator cuff.  Instead, the radiologist’s 
report mentions a “massive chronic 71 x 44 mm insertional tear” of the 
subscapularis/supraspinatus/infraspinatus.  (Emphasis added.) 

13. To the extent that Dr. Hughes endorsed Dr. Grey’s opinion that 
there was an “acute” injury to the rotator cuff on June 25, 2011, that opinion is 
not persuasive.  It is true that Dr. Hughes expressed agreement with Dr. Grey 
and opined that “part of what happened” was “an acute rupture, a pop, and 
another part is just a degenerative cascade that’s gone on for years and years 
and now become symptomatic.”  However, as found, Dr. Hughes also credibly 
opined the “pop” probably signaled the biceps tendon “giving way” and stated 
that this led to the MRI and discovery of other “degenerative pathology” in the 
shoulder.  Moreover, in his written report Dr. Hughes admitted that most of the 
rotator cuff pathology predates the June 25 injury.  In the written report Dr. 
Hughes assessed “occult osteoarthritis of the left shoulder involving the AC and 
glenohumeral joints existing prior to the work-related injury of June 25, 2011,” 
and “probable degenerative tendinosis and/or chronic rotator cuff tears also 
existing prior to the work-related injury of June 25, 2011.”   

14. The claimant proved it is more probably true than not that he 
sustained a compensable occupational disease arising out of and in the course 
of his employment. 

15. Dr. Hughes credibly opined that prior to the June 25, 2011 industrial 
injury the claimant had “occult” or undiscovered degenerative rotator cuff 
disease, and that the claimant’s “over-use” of the left upper extremity resulting 
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from the prior amputation of his right upper extremity has aggravated and 
accelerated the pre-existing degenerative disease.  Dr. Hughes explained that 
“over-use” of the claimant’s left upper extremity occurs in both occupational and 
non-occupational activities.  However, he also persuasively opined the claimant’s 
exposure to the particular occupational hazards of reaching at and below 
shoulder level, constant lifting of items weighing one pound or less and 
occasional lifting of items weighing 10 pounds or less, and reaching across his 
body have been “in excess of activities of daily living” such as cooking, dressing, 
personal hygiene and driving. 

16. Dr. Hughes credibly testified that nothing in Ms. Pickett’s job 
evaluation changed his opinion concerning the nature of the claimant’s duties.  In 
particular, he credibly opined that if the top of the check-out carousel is 
approximately 40 inches above the floor, and if the bag extends approximately 18 
inches when lifted from the carousel, a person of the claimant’s height would be 
lifting at shoulder level.  The claimant credibly testified the top of the carousel is 
at shoulder height and that he sometimes lifted bags or merchandise on to the 
top of the carousel.  Ms. Pickett stated in her report that the claimant “never 
reaches over his shoulder,” and she testified that if the claimant lifted a bag off 
the carousel and put it on top of the carousel he would be lifting to shoulder 
height.  The ALJ is persuaded that the duties of claimant’s employment 
sometimes included reaching and lifting at and below shoulder height.   

17. Dr. Parks partially corroborates the opinion of Dr. Hughes that over-
use of the left upper extremity has accelerated degeneration of the claimant’s 
rotator cuff.  Dr. Parks wrote that “excessive compensatory overuse of the left 
upper extremity (total reliance on left upper extremity function since 1983), with 
attritional, degenerative changes/tearing of the rotator cuff muscles and resultant 
rotator cuff insufficiency” has caused the need for total left shoulder arthroplasty. 

18. The ALJ is persuaded that while engaged in his employment as a 
checker the claimant was exposed to the harmful hazards of lifting at and below 
shoulder level, occasionally lifting 10 pounds and frequently lifting one pound, 
and reaching across his body.  The ALJ is further persuaded that the claimant 
was more frequently exposed to these particular hazards of rotator cuff disease 
while performing the duties of his employment than he was in his everyday life.  
Consequently, the hazards of the employment have contributed to the claimant’s 
need for medical treatment of the rotator cuff. 

19. Dr. Parks’ reliance on the Medical Treatment Guidelines (MTG) is 
not persuasive.  Insofar as Dr. Parks relied on the cumulative trauma guidelines, 
he admitted that they do not specifically address rotator cuff disease.  In any 
event Dr. Parks himself admitted that over-use of a limb can aggravate rotator 
cuff pathology.  Insofar as Dr. Parks relies on the MTG, Rule 17, Exhibit 4, the 
ALJ is not persuaded.  This section of the MTG states a rotator cuff tear may “be 
caused by” sudden trauma, chronic use with repetitive overhead lifting, or 
moderate lifting in de-conditioned workers.  In this case the ALJ has not found 
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that the claimant’s employment “caused” a rotator cuff tear.  Rather, the ALJ 
finds that the claimant’s employment as a checker aggravated and accelerated 
degenerative rotator cuff pathology, not that it “caused” it in the first place. 

20. The claimant proved it is more probably true than not that the 
medical treatment he has received from Concentra, and from medical providers 
to whom Concentra has referred him, has been reasonable and necessary to 
cure and relieve the effects of the torn biceps tendon and/or the compensable 
rotator cuff disease.  Review of the medical records supports the inference that 
the treatment has been reasonable and necessary to treat these injuries. 

21. The claimant proved it is more probably true than not that the 
reverse arthroplasty (RA) procedure constitutes reasonable and necessary 
treatment to cure and relieve the effects of the compensable rotator cuff disease. 

22. Dr. Hughes credibly opined that the need for the RA is not related 
to the torn biceps caused by the accidental injury of June 25, 2011 because that 
pathology is not repairable.  Instead Dr. Hughes opined that the occurrence of 
the June 25 injury led to the performance of diagnostic tests that revealed the 
extensive rotator cuff disease and the need for the RA to treat that condition.  In 
his report Dr. Hughes credibly opined that RA is reasonable and necessary to 
treat the shoulder pathology because the claimant “would be a poor candidate for 
rotator cuff repair.”  In his written report Dr. Parks agrees that RA is reasonable 
and necessary treatment for the claimant’s condition, although he believes the 
shoulder condition is not compensable. 

23. Evidence and inferences contrary to these findings and conclusions 
are not credible and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
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the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF JUNE 25 INJURY 

 The claimant alleges that he sustained a compensable injury on June 25, 
2011.  The ALJ agrees. 

 The claimant was required to prove by a preponderance of the evidence 
that at the time of the injury he was performing service arising out of and in the 
course of the employment, and that the alleged injury was proximately caused by 
the performance of such service.  Section 8-41-301(1)(b) & (c), C.R.S.  A pre-
existing disease or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the pre-existing disease 
or infirmity to produce a disability or need for medical treatment.  Duncan v. 
Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  The question of whether 
the claimant met the burden of proof to establish a compensable injury is one of 
fact for determination by the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000). 

 An injury occurs "in the course of" employment where the claimant 
demonstrates that the injury occurred within the time and place limits of his 
employment and during an activity that had some connection with his work-
related functions.  See Triad Painting Co. v. Blair, 812 P.2d 638 (Colo. 1991).  
The "arising out of" element is narrower and requires the claimant to show a 
causal connection between the employment and the injury such that the injury 
has its origins in the employee's work-related functions and is sufficiently related 
to those functions to be considered part of the employment contract.  See Triad 
Painting Co. v. Blair, supra.   

 As determined in Findings of Fact 4 through 7, the claimant proved that he 
sustained an injury to his left shoulder while lifting a bag onto a carousel.  The 
claimant’s testimony establishes his left shoulder “popped” while lifting the bag.  
The claimant’s testimony is corroborated by his nearly contemporaneous reports 
as well as the store video.  Further, the claimant’s testimony and the video 
establish that this injury occurred during the claimant’s regular work hours and 
while he was performing duties of his employment as a checker. 
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 As determined in Findings of Fact 8 though 11, the claimant proved that 
that the June 25, 2011 proximately caused a rupture of the long head of the 
biceps tendon.  This conclusion is supported by the credible opinion of Dr. 
Hughes and corroborated by the opinion of Dr. Parks.   

 As determined in Findings of Fact 10 through 13, the claimant failed to 
prove that the June 25, 2011 industrial injury caused or aggravated any of the 
rotator cuff and joint pathology depicted on the July 5, 2011 MRI.  The ALJ 
credits the opinion of Dr. Parks that the rotator cuff pathology is degenerative in 
nature and results from “excessive compensatory overuse of the left upper 
extremity” rather than any acute injury on June 25.  The ALJ is not persuaded by 
the opinions of Dr. Grey and Dr. Hughes that there was any “acute” injury to the 
rotator cuff structures on June 25.  As determined in Finding of Fact 12, Dr. 
Grey’s opinion that there was an “acute” injury is not supported by the 
radiologist’s report which described a “chronic” problem.  Further, the basis of Dr. 
Grey’s opinion is not persuasively explained by his report.  As determined in 
Finding of Fact 13, the opinion of Dr. Hughes that there was an acute injury to 
the rotator cuff tissues is largely discredited by his own admission that most of 
the pathology predated June 25, 2011, and that the June 25 injury merely led to 
the discovery of the degenerative disease process. 

COMPENSABILITY OF CLAIM FOR OCCUPATIONAL DISEASE 

 The claimant alleges that the duties of his employment resulted in a 
compensable “occupational disease” of the left shoulder.  The ALJ agrees. 

 The test for distinguishing between an accidental injury and 
occupational disease is whether the injury can be traced to a particular time, 
place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  
An "occupational disease" is defined by § 8-40-201(14), C.R.S., as: 
  

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

 

 Section 8-40-201(14) imposes additional proof requirements beyond those 
required for an accidental injury by adding the "peculiar risk" test.  The peculiar 
risk test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  
Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  Thus, if there is only one 
cause of a disease the risk or hazard of the disease presented by the 
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employment cannot be equal to or less than the risk experienced by the general 
public.  However, the statute does not require that the hazards of the 
employment be the sole cause of the disease.   To the contrary, a claimant is 
entitled to recovery if the hazards of employment cause, intensify, or aggravate - 
to some reasonable degree - the disability for which compensation is sought.  Id. 
at 824; Levrenz v. The Evangelical Lutherangood Samaritan Society, WC 4-726-
429 (ICAO July 7, 2010).  

 In cases where there are dual or concurrent causes of a disease the 
peculiar risk test embodied in § 8-40-201(14) operates to “ensure that a particular 
disease results from a hazard which is occupational in nature.”  However, the 
“statute does not invite a weighing of the various hazards to which a worker has 
been exposed throughout his lifetime – some occupational, some not – in 
determining whether a particular disease is occupational.  Rather, “where there is 
no evidence that occupational exposure to a hazard of the disease is a 
necessary precondition to development of the disease, the claimant suffers from 
an occupational disease only to the extent that the occupational exposure 
contributed to the disability.”  Anderson v. Brinkhoff, 859 P.2d. at 825; Gale v. 
United Parcel Service, WC 4-606-010 (ICAO June 16, 2005). 

 The claimant bears the burden to prove by a preponderance of the 
evidence that the hazards of the employment caused, intensified or aggravated 
the disease for which compensation is sought.  Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000); Wal-Mart Stores, Inc. v. Industrial 
Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999).  The question of whether 
the claimant has proven causation is one of fact for the ALJ.  Faulkner v. 
Industrial Claim Appeals Office, supra.  Once the claimant makes such a 
showing, the burden of proof shifts to respondents to establish both the existence 
of a non-industrial cause and the extent of its contribution to the disability.  Cowin 
& Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 

 As determined in Findings of Fact 15 through 19, the claimant proved that 
the hazards of his employment, which include constant lifting of items weighing 
one pound or less, occasional lifting of items up to 10 pounds, reaching at and 
below shoulder level, and reaching across the body with the left arm to check 
items, aggravated and accelerated his preexisting degenerative rotator cuff 
disease.  The ALJ is persuaded by the testimony of Dr. Hughes that performance 
of these work-related activities aggravated and accelerated the preexisting 
rotator cuff disease process.  The ALJ is further persuaded by Dr. Hughes’s 
opinion that the claimant’s job as a checker required him to perform these actions 
“in excess” of activities of daily living such as cooking, dressing, personal 
hygiene and driving.  Dr. Hughes was familiar with the report of Ms. Pickett and 
has a basis for rendering this opinion.  Thus, the ALJ concludes the aggravation 
of the claimant’s rotator cuff disease is a natural incident of the claimant’s 
employment, can be traced to the employment as a proximate cause, and does 
not come from hazards to which the claimant was equally exposed outside the 
employment. 
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 Because the claimant’s rotator cuff disease was not caused solely by the 
conditions of his employment, the benefits (including the cost of the RA 
procedure) could be subject to apportionment under Anderson v. Brinkhoff.  
However, the respondents have not argued that the evidence would support 
apportionment.  Further, the ALJ finds there is no credible and persuasive 
evidence that would support a meaningful apportionment.  Therefore the 
respondents failed to satisfy their burden of proof to establish a basis for 
apportionment and no apportionment is authorized. Cowin & Co. v. Medina, 
supra. 

MEDICAL TREATMENT 

 Respondents are liable to provide medical treatment that is reasonable 
and necessary to cure and relieve the effects of the industrial injury.  Section 8-
42-101(1)(a), C.R.S.  The question of whether the claimant proved treatment is 
reasonable and necessary is one of fact for the ALJ.  Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). 

 As determined in Finding of Fact 20, the claimant proved that the medical 
treatment he has received from Concentra, and from providers to whom 
Concentra referred him, is reasonable and necessary to cure and relieve the 
effects of the June 25, 2011 industrial injury as well as the occupational disease.   

COMPENSATION FOR REVERSE ARTHROPLASTY PROCEDURE 

As determined in Findings of Fact 22 and 23, the claimant proved that the 
RA procedure constitutes reasonable and necessary treatment to cure and 
relieve the effects of the compensable occupational disease of rotator cuff 
pathology.  However, the reasonableness and necessity of the procedure is 
dependent on the claimant’s cessation of smoking for 6 weeks and undergoing a 
pre-surgical psychological evaluation.  In reaching this conclusion the ALJ credits 
the opinion of Dr. Hughes concerning the need for this procedure.  Further, the 
Dr. Hughes’s opinion concerning the reasonableness and necessity of the 
procedure corroborated by Dr. Parks, although he disagrees with Dr. Hughes 
about the cause of the disease. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The insurer shall pay for medical treatment provided to cure and 
relieve the effects of the June 25, 2011 accidental injury and the occupational 
disease.  This includes treatment provided by Concentra and providers to whom 
Concentra referred the claimant. 

2. The insurer shall pay for the reverse arthroplasty procedure and 
related medical expenses.  However, this requirement is subject to the claimant’s 
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cessation of smoking for six weeks and undergoing a pre-surgical psychological 
evaluation. 

3. Issues not resolved by this order are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 2, 2012 

David P. Cain 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-131-02 

 
STIPULATIONS 

 
 The parties made the following stipulations prior to the hearing 
commencing: 
 

1. Claimant’s average weekly wage is $459.16 after adjusting for the 
cost of continuing her health benefits.  

 
2. The parties resolved the outstanding temporary total disability 

benefits issue, by stipulating that respondents will pay temporary 
total disability benefits for 50% of the time between April 2, 2012 
and April 22, 2012. 
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ISSUE 

The issue for determination is whether medical treatment to Claimant’s thoracic 
spine is reasonably needed to cure and relieve her from the effects of her work 
injury. 
 

FINDINGS OF FACT 

1. On September 8, 2011 Claimant was helping load a wheelchair 
bound resident onto a facility van. As she was tugging on a restraining strap, she 
felt a pop at the base of her thumb on her right hand that caused pain to radiate 
up her right arm, and also caused her to wrench her neck.   
 

2. Claimant completed an Associate Incident Report on September 
9, 2011 reporting she injured her right wrist and the right side of her neck. 
Claimant marked a pain diagram on the report indicating pain extending from her 
right wrist up to the right side of her neck.  Neither the pain diagram nor 
Claimant’s narrative indicated the presence of any back pain. Claimant signed 
this report and submitted it to her supervisor.  
 

3. Respondents filed a General Admission of Liability on February 
28, 2012.  
 

4. On September 8, 2011 Employer offered Claimant a choice of 
two facilities where she could obtain medical treatment for her work injury. 
Claimant chose to obtain treatment at WorkWell and acknowledged this selection 
by signature.   
 

5. Claimant first treated at WorkWell by Patrick Freeman, PA-C on 
September 13, 2011.  At this examination Claimant reported right wrist pain and 
shooting pain in her right arm extending to her neck. She reported having a 
cervical fusion in 2000 and that limited neck range of motion was her baseline 
condition. She again marked a pain diagram showing pain in the right wrist and 
hand, and omitting any indication of pain in her back. PA Freeman’s assessment 
was “sprain, wrist, right” and “neck strain.” There was no indication of any 
thoracic complaints. 
 

6. Claimant returned to WorkWell and was seen by Dr. Laura 
Caton on September 28, 2011. She reported pain and tingling in her right hand, 
wrist, forearm and left side of her neck. There was no indication of thoracic pain.   
 

7. Claimant testified at hearing that she felt back pain at the time of 
the accident and told her medical care providers at the initial exam of her back 
pain. The first notation of thoracic complaints in the medical record is in a 
physical therapy note on October 3, 2011. Claimant’s testimony is not supported 
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by the medical record and is not persuasive. The medical records contain no 
indication of thoracic complaints or treatment until a physical therapy note on 
October 3, 2011, and neither Dr. Caton nor PA Freeman noted complaints of 
thoracic symptoms until a report from October 26, 2011. 
 

8. Claimant was referred to Dr. Scott Primack by Dr. Caton. In Dr. 
Primack’s November 28, 2011 report he noted Claimant could have sustained a 
thoracic strain but recommended an MRI prior to making that diagnosis. Claimant 
underwent an MRI of the thoracic spine on February 10, 2012 The MRI showed 
multiple levels of degenerative disc disease.   Dr. Primack reviewed the results 
and in his March 19, 2012 report he stated that the MRI did not show a discrete 
injury and that Claimant’s aches and pains in the thoracic spine were 
independent of this work injury.  
 

9. Dr. Caton reviewed Claimant’s thoracic MRI results on February 
17, 2012 and agreed that the MRI showed multiple levels of degenerative disc 
disease. In her report, Dr. Caton stated, “I am not sure there is much to do about 
her degenerative findings in her thoracic spine. She states she had a radiologist 
at the hospital do a comparison to an XR she had one year ago and the 
radiologist told her it is significantly worse.” 
 

10. Dr. Jeff Wunder performed an IME on January 26, 2012. During 
this IME, Claimant reported to Dr. Wunder that at the time of her September 13, 
2011 examination with PA Freeman she did not have neck pain, but more upper 
back and interscapular pain. Claimant also indicated to Dr. Wunder she had a 
thoracic spine X-ray taken that was compared to a chest X-ray from April 2010, 
and the findings demonstrated no changes. After taking a medical history from 
Claimant and reviewing the provided medical records, Dr. Wunder stated that, 
although Claimant had probable preexisting degenerative disc disease in the 
thoracic spine, she had no history of treatment.  
 

11. Claimant’s statement to Dr. Wunder that she had neck pain at 
the time of her September 13, 2011 examination with PA Freeman was not 
consistent with the medical records, or with Claimant’s narrative report to 
Employer describing her injury. The information Claimant related to Dr. Wunder 
regarding her thoracic X-ray findings was opposite to that which she related to 
Dr. Caton. Claimant’s report to Dr. Wunder she had no history of treatment for 
the thoracic spine is not supported by the medical record. The record shows that 
in 2001 Claimant filled out an intake sheet at Orthopaedic Center of The Rockies 
indicating she had pain throughout her back. The accompanying pain diagram 
indicated pain from the top of Claimant’s neck, along both shoulders, down each 
arm, and down to the middle of her back. The incomplete and inconsistent 
medical and symptom history provided to Dr. Wunder undermines the 
persuasiveness of his opinions.  
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12. Claimant presented to WorkWell on March 6, 2012 complaining 
of increased back pain that she attributed to pushing wheelchairs the day before. 
She was examined by the float-provider Dr. Marc-Andre Chimonas who took her 
off work for the remainder of the day so she could refill her pain prescription, and 
scheduled Claimant to return to Dr. Caton on March 7, 2012. Dr. Caton examined 
Claimant on March 7, 2012 and noted there was no new mechanism of injury for 
Claimant’s claimed back pain aggravation. Dr. Caton had discussed Claimant’s 
activities with Employer and was informed Claimant had been performing 
supervising activities and was not doing any lifting or other activities that would 
cause aggravation. Dr. Caton’s testimony is persuasive. The ALJ finds that 
Claimant did not aggravate her back, including her thoracic spine.  
 

13. Dr. Primack reviewed Claimant’s February 10, 2012 MRI results 
and reexamined Claimant on March 19, 2012. In his report, Dr. Primack opined 
that Claimant’s symptoms were from thoracic spondylosis and were not specific 
to her injury. He stated that Claimant would periodically have aches and pains at 
the thoracic spine independent of her work injury. Dr. Primack informed Claimant 
she should visit her primary care physician for consideration of an osteoporisis 
workup, and also reviewed with Claimant that she was at risk for spondylosis due 
to her previous cervical spine surgery.  
 

14. In his deposition, Dr. Primack testified that the changes shown 
on the MRI occurred over many years and were not related to Claimant’s work 
injury.  Dr. Primack testified that the work injury did not aggravate, accelerate or 
intensify the underlying thoracic spine changes.  He testified that the accident did 
not result in the need for any medical care to the thoracic spine.  The opinions of 
Dr. Primack are credible and persuasive.  
 

15. Dr. Caton reexamined Claimant on March 30, 2012. In her 
medical report she noted she and Dr. Primack were in agreement that there was 
no acute thoracic component to Claimant’s pain presentation, and no further care 
to the thoracic spine was warranted.  
 

16. The ALJ finds that the totality of the evidence supports finding 
that Claimant has failed to establish by a preponderance of the evidence that 
medical treatment to her thoracic spine is reasonably needed to cure or relieve 
her from the effects of the compensable injury.   
 

CONCLUSIONS OF LAW  

1. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the injured worker from the effects of the injury.  C.R.S. § 8-42-
101.  However, the right to workers' compensation benefits, including medical 
benefits, arises only when an injured employee establishes by a preponderance 
of the evidence that the need for medical treatment was proximately caused by 
an injury arising out of and in the course of the employment. Section 8-41-
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301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 
(Colo. App. 2000).  

2. The mere occurrence of a compensable injury does not require the 
ALJ to find that all the subsequent medical treatment and physical disability was 
caused by the industrial injury. Boone v. Winslow Construction, W.C. No. 4-321-
251 (August 21, 1998).  The question of whether a particular medical treatment is 
reasonable and necessary is one of fact for determination by the ALJ. Kroupa v. 
Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of proof 
to establish the right to specific medical benefits. HLJ Management Group, Inc. v. 
Kim, 804 P.2d 250 (Colo. App. 1990).   

3. As found, Claimant has failed to prove by a preponderance of 
evidence that medical treatment to her thoracic spine is reasonably needed to 
cure or relive her of the effects of her work injury.   

   
ORDER 

It is therefore ordered that Insurer is not liable for the costs of medical 
treatment to her thoracic spine.  

All matters not previously determined and determined herein are reserved 
for future determination. 

DATED:  November 2, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-872-781-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that surgical 
repair of his umbilical hernia was reasonable and necessary to cure and 
relieve the effects of his work-related injury? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 
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24. Employer operates a landscaping business, where claimant worked 
as a laborer performing landscaping and sprinkler repairs. Claimant’s age at the 
time of hearing was 45 years. 

25. Claimant sustained injuries in a motor vehicle accident (MVA) on 
November 17, 2011, when a minivan struck the utility tractor he was driving back 
to employer’s yard. The utility machine is a Toolcat 5600 model tractor with 
enclosed cage/cab manufactured by Bobcat. The Toolcat is the size of a small 
car and has buckets on the front and back for hauling things. The impact of the 
minivan caused the Toolcat to rock side to side. 

26. Employer referred claimant to Concentra Medical Centers, where 
Courtney Duggan, NP, evaluated him. Nurse Duggan sent claimant by 
ambulance to Denver Health Medical Centers for a CT scan of his head and 
evaluation of possible closed head injury. At Denver Health, claimant underwent 
other radiographic studies. Physicians at Denver Health advised claimant to 
return for follow-up evaluation of an umbilical hernia. 

27. Claimant’s attorney referred him to David Yamamoto, M.D., who 
first evaluated him on November 29, 2011. According to Dr. Yamamoto’s history, 
claimant reported a preexisting umbilical hernia enlarged by the MVA. When he 
evaluated the claimant on November 29, 2011, Dr. Yamamoto documented 
claimant’s weight at 204 pounds and noted his body mass index (BMI) was 
32.92. Dr. Yamamoto referred claimant to David Beck, M.D., for surgical 
consultation for his umbilical hernia. Dr. Beck evaluated claimant on March 13, 
2012, when claimant gave a 2-year history of pain and bulging of the umbilical 
hernia. 

28. Dr. Yamamoto confirmed through his testimony his understanding 
that claimant’s umbilical hernia was preexisting and that claimant believed the 
MVA aggravated or worsened it. Dr. Yamamoto opined that the MVA could have 
aggravated claimant’s umbilical hernia. Dr. Yamamoto agreed that claimant’s 
obesity is a risk factor for developing an umbilical hernia. 

29. On January 9, 2012, the claimant underwent an evaluation at 
Denver Health for his umbilical hernia.  The Denver Health provider noted 
claimant to be status-post MVA: “seat belt over umbilicus caused hernia”. 

30. At insurer’s request pursuant to W.C.R.P., Rule 16, Douglas C. 
Scott, M.D., reviewed claimant’s medical records on March 16, 2012, to provide a 
peer review of a provider’s request for prior authorization to perform surgery to 
repair claimant’s umbilical hernia. 

31. Dr. Scott opined that umbilical hernias are very common and most 
are not related to work injuries.  Based on his review of the claimant’s medical 
record history, Dr. Scott opined that there is no evidence in the record presented 
that the claimant’s umbilical hernia was caused by the MVA. Dr. Scott noted that 
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claimant reported to Dr. Beck that the umbilical hernia had been present with 
pain for two years. Based upon this evidence, Dr. Scott opined it medically 
probable that claimant had a small umbilical hernia that pre-existed the MVA and 
was neither exacerbated nor aggravated by the MVA.   

32. On March 28, 2012, Dr. Beck responded to interrogatories asking if, 
in his opinion, claimant’s need for surgical repair of his hernia was a result of the 
November 17, 2011, MVA.  Dr. Beck responded: 

I don’t remember [claimant] telling me about an injury and I did not 
document anything about an injury in my notes. 

33. On April 30, 2012, claimant sought another evaluation of his 
umbilical hernia at Denver Health.  A CT scan showed a 1 to 1.5 cm defect that 
contained fat.  On that date, claimant told the provider that he had the umbilical 
hernia for some time. Claimant reported that the umbilical hernia had increased 
in size and pain since November of 2011.  The provider noted claimant’s BMI 
was 35.5.  The provider recommended that claimant lose weight to reduce the 
risk of recurrence and failure of the repair. 

34. On June 17, 2012, Gregory Jurkovich, M.D., performed surgical 
repair of claimant’s umbilical hernia at Denver Health. Dr. Jurkovich’s operative 
note documents the hernia sac being opened, with the omentum adherent to the 
wall being dissected free, and no incarcerated bowel. 

35. At respondents’ request, Carlos Cebrian, M.D., examined claimant 
on July 13, 2012. Dr. Cebrian also reviewed claimant’s medical record history. 
Dr. Cebrian questioned claimant about the mechanism of injury.  Claimant 
reported to Dr. Cebrian that, although there is a seatbelt in the Toolcat, he was 
not wearing the seatbelt at the time of the MVA. 

36. Dr. Cebrian opined that the MVA did not aggravate claimant’s 
umbilical hernia or result in the need for surgical repair of his umbilical hernia. Dr. 
Cebrian wrote: 

[Claimant] had a pre-existing umbilical hernia as it was documented 
to Dr. Yamamoto and a history that it had been present for two 
years as documented to Dr. Beck. An umbilical hernia occurs 
through a patent umbilical fibromuscular ring. The size of the hernia 
is dependent on how large the opening in the ring is. The 
mechanism of enlargement of the umbilical ring is due to persistent 
pressure on the umbilical ring that gradually stretches the ring. This 
is most commonly seen in obese individuals as the prolonged intra-
abdominal pressure gradually stretches the ring making the 
umbilical hernia larger.   The acute trauma that [claimant] sustained 
in the 11/17/2011 MVA is not a mechanism that will stretch the 
umbilical ring.  The mechanism of hitting the steering wheel would 
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cause local trauma to the abdomen but would not aggravate a pre-
existing umbilical hernia.  It is my medically probable opinion that 
[claimant’s] umbilical hernia, symptoms from the umbilical hernia 
and need for surgery are incidental and unrelated to the 11/17/2011 
injury. 

37. In addition to reviewing claimant’s medical record history and 
issuing a Rule 16 report, Dr. Scott testified as an expert in the area of 
Occupational Medicine. Dr. Scott’s testimony was credible and persuasive. 

38. Crediting the medical opinion of Dr. Scott as persuasive, the Judge 
finds: There is no preexisting medical record history otherwise describing the size 
of claimant’s umbilical hernia prior to the MVA. The size of claimant’s umbilical 
hernia at the time of an ultrasound evaluation on February 21, 2012, was very 
small. That evaluation showed no evidence of incarcerated bowel tissue. The 
surgical report also rules out any entrapment or incarceration of bowel tissue. 
Claimant had developed adherent fatty tissue at the site of the umbilical hernia 
that was chronic and took a long time to develop. Claimant’s chronic obesity was 
the cause of the adherent tissue. Based upon claimant’s description of being 
thrown side to side inside the cab of the Toolcat, it is improbable the mechanism 
of the MVA increased claimant’s abdominal pressure sufficiently to aggravate his 
umbilical hernia. 

39. Although claimant denied any preexisting umbilical hernia when 
testifying, the Judge credits the history claimant reported to Dr. Yamamoto and to 
Dr. Beck. It is more probably true that claimant had a painful umbilical hernia 
condition that pre-existed the MVA. 

40. The Judge credits the medical opinions of Dr. Cebrian and Dr. Scott 
in finding claimant failed to show it more probably true that the MVA caused, 
accelerated, or reasonably aggravated his preexisting umbilical hernia condition. 
Claimant thus failed to prove by a preponderance of the evidence that surgical 
repair of his umbilical hernia was reasonable and necessary to cure and relieve 
the effects of his work-related injury from the MVA. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that 
surgical repair of his umbilical hernia was reasonable and necessary to cure and 
relieve the effects of his work-related injury. The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2011), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
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employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving his entitlement to benefits by a 
preponderance of the evidence.  Section 8-41-301(1), supra.  A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 

A claimant is required to prove by a preponderance of the evidence that 
the conditions for which he seeks medical treatment were proximately caused by 
an injury arising out of and in the course of the employment.  Section 8-41-
301(1)(c), supra.  A pre-existing disease or susceptibility to injury does not 
disqualify a claim for benefits if the employment or work injury aggravates, 
accelerates, or combines with the pre-existing disease or infirmity to produce a 
disability or need for medical treatment.  Duncan v. Industrial Claim Appeals 
Office, 107 P.3d 999 (Colo. App. 2004); H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990).  The mere occurrence or continuation of symptoms after 
a work injury does not require the ALJ to conclude that the injury caused the 
symptoms, or that the injury aggravated or accelerated any pre-existing 
condition.  Rather, the occurrence of symptoms after a work injury may represent 
the result of or natural progression of a pre-existing condition that is unrelated to 
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the employment and injury.  See F.R. Orr Construction v. Rinta, 717 P.2d 965 
(Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-563 (August 18, 
2005).  The question of whether the claimant met the burden of proof to establish 
the requisite causal connection is one of fact for determination by the ALJ.  City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeals Office, 12 P.3d 844 (Colo. App. 2000). 

An admission of liability or an order of compensability does not amount to 
an admission or order that all subsequent medical treatment is causally related to 
the industrial injury, or that all subsequent treatment is reasonable and 
necessary. Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997); Putman v. Putnam & Associates, W. C. No. 4-120-307 (August 14, 2003). 
Even if the respondents are obligated by admission or order to pay ongoing 
medical benefits they always remain free to challenge the cause of the need for 
continuing treatment and the reasonableness and necessity of specific 
treatments. Hanna v. Print Expediters Inc. 77 P.3d 863 (Colo. App. 2003); Davis 
v. ABC Moulding, W.C. No. 3-970-332 (September 19, 1999).  Mc Fadden v. Sun 
HealthCare, W.C. No. 4-710-199 (February 25, 2011). 

Here, the Judge found claimant failed to show it more probably true that 
the MVA caused, accelerated, or reasonably aggravated his preexisting umbilical 
hernia condition. Claimant thus failed to prove by a preponderance of the 
evidence that surgical repair of his umbilical hernia was reasonable and 
necessary to cure and relieve the effects of his work-related injury from the MVA. 

The Judge concludes that claimant’s request for an award of medical 
benefits to pay for surgical repair of his umbilical hernia condition should be 
denied and dismissed.    

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Claimant’s request for an award of medical benefits to pay for 
surgical repair of his umbilical hernia condition is denied and dismissed. 

2. Issues not expressly decided herein are reserved to the parties for 
future determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 



 54 

attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  __November 2, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-695-093-07 

ISSUES 

 The sole issue determined herein is medical benefits, specifically the bills 
of Nurse Practitioner (“NP”) Michael Lafayette commencing December 8, 2010.  
The parties also stipulated that the amount of overpayment to claimant in this 
case was $10,745.06. 

 

FINDINGS OF FACT 

1. Claimant suffered an admitted June 1, 2006 work injury to her low 
back. 

2. NP Lafayette is a licensed registered nurse who has performed 
advanced practice nursing, including prescribing medications since 
approximately 1997.  From 1997 through 2009, NP Lafayette worked under 
collaborative agreements with physicians who agreed to take referrals from NP 
Lafayette.  As NP Lafayette described, the State Nursing Board had to authorize 
him to have prescriptive authority and then the D.E.A. issued him his D.E.A. 
number. 

3. On June 17, 2004, NP Lafayette entered into a collaborative 
agreement with Dr. John Ogrodnick at the Broadmoor Medical Clinic. 

4. On July 31, 2006, claimant sought care at the Broadmoor Medical 
Clinic, pursuant to a referral by the employer.  NP Lafayette was the first 
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authorized provider to examine and treat clamant for her admitted work injury.  
NP Lafayette diagnosed a lumbar strain with radiculopathy and prescribed 
medications and physical therapy. 

5. Thereafter, NP Lafayette and Dr. Ogrodnick essentially alternated 
examinations and care for claimant.  Dr. Ogrodnick referred claimant to Dr. Sung, 
a surgeon.  On September 7, 2006, Dr. Sung examined claimant and eventually 
Dr. Sung performed surgery on claimant’s low back.  On May 23, 2007, Dr. 
Ogrodnick last examined claimant due to the insurer’s contest of the workers’ 
claim.  Dr. Sung continued to provide treatment for claimant.   

6. On November 29, 2006, NP Lafayette last examined claimant at the 
Broadmoor Medical Clinic. 

7. NP Lafayette then left the Broadmoor Medical Clinic and entered 
into a collaborative agreement with Dr. David Richman at Rehabilitation 
Associates. 

8. On June 11, 2007, Dr. Ogrodnick wrote that claimant needed 
continuing treatment for her pain. 

9. Claimant obtained care through her health insurer due to the 
workers’ compensation insurer’s denial of the claim.   

10. On March 15, 2007, NP Lafayette examined claimant for the first 
time at Rehabilitation Associates, upon referral from claimant’s personal 
physician, Dr. Alexander.  NP Lafayette continued to provide treatment for 
claimant through December 18, 2009, when NP Lafayette left Rehabilitation 
Associates.   

11. In the meantime, Dr. Sung performed a second lumbar fusion 
surgery on claimant.  

12. On January 5, 2010, NP Lafayette opened his own practice, Pain 
Care Center, LLC, pursuant to a change in the applicable state law governing 
nursing. 

13. On January 14, 2010, NP Lafayette examined claimant at Pain 
Care Center, LLC.  NP Lafayette continued to treat claimant on a regular basis.   

14. On February 10, 2010, hearing was held before ALJ Krumreich.  
On March 29, 2010, ALJ Krumreich issued his order, which held that all of the 
treatment was related to the work injury.  The order determined that the 
treatment by Broadmoor Clinic, Dr. Ogrodnick, Dr. Sung, and Dr. Griffis, as well 
as Dr. Ford after November 2007 was authorized.  The order held that the 
treatment by Dr. Richman and NP Lafayette after March 15, 2007, was not 
authorized and not the liability of the workers’ compensation insurer.  On June 
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22, 2010, ALJ Krumreich issued a supplemental order giving the insurer credit for 
an overpayment in the amount of $14,733.35. 

15. On August 3, 2010, Dr. Ogrodnick reexamined claimant for the first 
time since 2007.  Dr. Ogrodnick noted, “Everyone was surprised recently when 
Mr. Lafayette received payment from AIG Insurance.”  Dr. Ogrodnick advised 
claimant to stop the Opana and to decrease the Norco.  Dr. Ogrodnick also 
concluded, “There was some concern about AIG authorizing continued treatment 
with Mr. Lafayette, but apparently this has been resolved.” 

16. On December 7, 2010, Dr. Hall performed a Division Independent 
Medical Examination (“DIME”).  Dr. Hall agreed that claimant was at maximum 
medical improvement (“MMI”) on March 17, 2010.  Dr. Hall recommended 
continued medication management after MMI. 

17. On December 8, 2010, NP Lafayette and Dr. Stephen Ford attested 
that claimant had developed an “articulated plan for safe prescribing that 
documents how the advanced practice nurse intends to maintain ongoing 
collaboration with physicians and other health care professionals.”  The record 
evidence contained only the attestation page, but omitted the actual articulated 
plan. 

18. N.P. Lafayette has continued to examine claimant on a regular 
basis to monitor her medications and condition.  He has prescribed ongoing pain 
medications and performed trigger point injections.  He has also referred 
claimant to Dr. Ford for epidural steroid injections, which were administered on 
November 4, 2011, and March 19, 2012.  Dr. Sung has occasionally reexamined 
claimant and made a similar decision to refer claimant to Dr. Ford for the epidural 
steroid injections.  NP Lafayette has not discussed with Dr. Ford his NP 
treatment plan for claimant. 

19. On January 31, 2011, Dr. Hall wrote to indicate that claimant 
needed a physician to manage her pain. 

20. On March 1, 2011, NP Lafayette noted that the workers’ 
compensation insurer still was not paying his bills.   

21. On February 8, 2012, hearing was held before ALJ Walsh.  On May 
7, 2012, Judge Walsh determined that claimant was entitled to permanent total 
disability benefits. 

22. On May 25, 2012, the insurer filed a final admission of liability, 
asserting recoupment of an overpayment in the amount of $14,733.35 and 
admitting liability for post-MMI medical benefits. 

23. Claimant attempted to return to Dr. Ogrodnick for chronic pain 
management, but Dr. Ogrodnick refused to provide such ongoing treatment for 
claimant.  Dr. Sung is a surgeon and does not provide chronic pain management.  
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Dr. Ford practices in a surgical clinic and focuses on more invasive pain 
management treatments rather than the conservative treatments used by NP 
Lafayette.  No other providers have been authorized to provide such post-MMI 
medication management treatment for claimant.  NP Lafayette requested that Dr. 
Ogrodnick refer claimant to NP Lafayette for pain management, but Dr. 
Ogrodnick refused. 

24. As stipulated by the parties, all of the treatment by NP Lafayette 
since December 8, 2010, has been reasonably necessary to cure or relieve the 
effects of claimant’s work injury. 

25. Pursuant to his collaborative agreement with Dr. Ogrodnick, while 
employed at the Broadmoor Clinic, NP Lafayette had “delegated medical 
function” to treat claimant.  During the time period of his employment with the 
Broadmoor Clinic, NP Lafayette did not have legal authority to open his own 
practice without a collaborative agreement with a physician.  During his 
employment at Rehabilitation Associates, NP Lafayette had similar delegated 
medical function to treat claimant pursuant to his collaborative agreement with 
Dr. Richman, even though Dr. Richman and NP Lafayette were not authorized 
providers for the work injury. 

26. Dr. Ford’s approval of NP Lafayette’s articulated plan does not 
constitute a referral of claimant from Dr. Ford to NP Lafayette.  Rather, Dr. Ford’s 
attestation is simply that NP Lafayette has the required articulated plan for NP 
Lafayette to assess his prescriptive practice.  NP Lafayette makes an annual 
review of his articulated plan, but the articulated plan is not reviewed by any 
physician.  NP Lafayette no longer needs a supervising physician to delegate 
medical function to him.   

  

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary 
to cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The 
respondents are only liable for authorized or emergency medical treatment. See 
§ 8-42-101(1), C.R.S.; Pickett v. Colorado State Hospital, 32 Colo. App. 282, 513 
P.2d 228 (1973).  Under § 8-43-404(5), C.R.S., the respondents are afforded the 
right, in the first instance, to select a physician to treat the industrial injury. Once 
the respondents have exercised their right to select the treating physician the 
claimant may not change physicians without permission from the insurer or an 
ALJ. See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 (Colo. 
App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).   
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2. In this case, the only issue is whether the treatment by NP 
Lafayette since December 8, 2010, has been “authorized.”  “Authorization” refers 
to the provider’s legal status to treat the injury at the respondents’ expense.  Holt 
v. First Nat’l Bank of Colorado 4-809-198 (ICAO Nov. 26, 2010) citing Popke v. 
Industrial Claim Appeals Office, 797 P.2d 677 (Colo.App.1997). The Worker’s 
Compensation Act refers to “medical treatment,” but does not purport to limit the 
concept only to the practice of medicine, as defined by section 12-36-101, et. 
seq., C.R.S.  As noted by claimant, WCRP 16 includes both physician and non-
physician providers within the category of authorized treating providers for 
purposes of medical utilization standards.  WCRP 16-5(A)(1)(b) specifically 
includes “registered nurses” in the category of ‘non-physician providers.”  None 
of this is controversial and workers’ compensation insurers have long been 
responsible for payment for treatment by non-physician providers, including 
nurse practitioners, to whom a claimant has been referred by a physician.  
Section 8-43-404(5)(a)(I)(A), C.R.S., currently requires an employer to provide an 
injured claimant with a list of at least two physicians or corporate medical 
providers.  Thus, the initial referral must still be to a physician provider.  As 
found, NP Lafayette first treated claimant pursuant to the authorization of the 
Broadmoor Clinic and Dr. Ogrodnick.  As found, however, NP Lafayette left that 
clinic and the supervision of Dr. Ogrodnick.  As found in the order by ALJ 
Krumreich, NP Lafayette’s treatment of claimant at Rehabilitation Associates was 
not authorized.   
 

3. Senate Bill 09-239 significantly amended the Nurse Practice Act, 
section 12-38-101, et.seq., C.R.S., so that NP Lafayette could form his own 
practice without physician supervision, as he has done.  Colo. Sess. Laws, Ch. 
401, p. 2165.  The amendments to the Nurse Practice Act did not change the 
requirement under the Workers’ Compensation Act that NP Lafayette’s treatment 
of claimant has to be authorized by the employer, the Director, an ALJ, or by 
referral from an authorized treating physician.  As found, since opening his own 
practice, NP Lafayette has not received any subsequent referral from an 
authorized provider to treat claimant.  As found, the December 8, 2010, 
attestation by Dr. Ford that NP Lafayette has an articulated plan does not 
constitute a referral of claimant from Dr. Ford to NP Lafayette.  As found, the 
record evidence did not include the actual articulated plan.  Nevertheless, State 
Board of Nursing Rules Chapter XV(6) define the required elements of the 
articulated plan.  The plan does not deal with treatment of a specific patient, but 
documents the NP’s own process of decision-making about his prescriptive 
practices.  Because the articulated plan was not a referral and because NP 
Lafayette had no other referral from an authorized treating provider, his treatment 
of claimant after December 8, 2010, was still not authorized. 
 

4. This conclusion does not mean that the insurer’s refusal to 
authorize NP Lafayette is wise.  As Dr. Ogrodnick and Dr. Hall have expressly 
stated, claimant needs an authorized provider to provide ongoing medication 
management.  As the parties stipulated, all of the treatment by NP Lafayette has 
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been reasonably necessary and related to the work injury.  Claimant appears to 
argue that WCRP 16-2(B)(5) permits the director or ALJ to determine that NP 
Lafayette is an authorized treating provider.  Respondents, however, note that 
claimant did not seek prospective authorization of NP Lafayette in this hearing.  
The only issue was liability for past bills of NP Lafayette.  As found, claimant has 
failed to prove that the past treatment since December 8, 2010, was authorized. 

 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for payment of the bills of NP Lafayette since 
December 8, 2010, is denied and dismissed.   

2. All matters not determined herein are reserved for future 
determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 5, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-803 

ISSUES 

 1. Whether Claimant has established by a preponderance of the 
evidence that she suffered a compensable lower back injury during the course 
and scope of her employment with Employer on December 21, 2011. 
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 2. Whether Respondents have demonstrated by a preponderance of 
the evidence that they are entitled to recover penalties for Claimant’s late 
reporting of the December 21, 2011 incident. 

FINDINGS OF FACT 

1. Claimant is a 30 year old female who works as an Intensive Care 
Unit (ICU) and Emergency Room (ER) Nurse for Employer.  On December 21, 
2011 Claimant’s supervisor, Charge Nurse *A, asked Claimant to assist her with 
an obese patient.  The patient weighed over 300 pounds and required a 
breathing tube.  Ms. *A asked Claimant to help roll the patient on the patient’s 
side so she could change the bed sheets.  Claimant stood to one side of the bed 
and pulled the patient towards her.  Ms. *A directed Claimant to hold the patient 
in place while she obtained the supplies necessary to finish changing the bed 
sheets.  Claimant subsequently held the patient on her side for approximately 10 
to 15 minutes.  While she was holding the patient Claimant developed lower back 
pain. 

2. Claimant did not immediately report her injury to Ms. *A.  She 
instead testified that she continued to perform her job duties and hoped that the 
lower back pain would resolve.  However, she explained that the pain persisted 
and traveled down her leg to cause numbness and tingling. 

3. *B is a Charge Nurse in the ICU for Employer.  Ms. *B testified that 
in January 2012 Claimant stated that she had suffered an injury in December 
2011.  Ms. *B provided Claimant with forms to complete.  However, Claimant did 
not return the completed forms to Ms. *B . 

4. Claimant has a history of lower back pain with radiating symptoms 
into the right lower extremity.  The records reflect that Claimant began treatment 
in 2009.  Claimant testified that one of her physician colleagues referred her to 
John T. Sacha, M.D. for an examination. 

5. On January 10, 2012 Claimant visited Dr. Sacha for treatment of 
lower back pain.  Dr. Sacha noted that Claimant has had back pain for the “past 
three years.”  He explained that  

 [i]t has been on and off localized to the low back that 
originally was due to a lifting injury as an ENT, but she did 
not do anything other than a little bit of physical therapy and 
some medications initially.  However, over the past couple of 
months, pain markedly increased localized to the low back 
and right buttocks.  She started having numbness and 
tingling down right leg.  As a result, the patient did see a 
chiropractor and did some chiropractic and acupuncture, six 
to eight visits . . . . 
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6. *C is a Relief Charge Nurse for Employer.  He testified that he took 
notes when Claimant called in sick on December 17 and 18, 2011.  He pulled up 
the screen with notations during his testimony.  On December 17, 2011 Mr. *C 
noted, “Cancelled by self, hurt back.”  She called in at 7:50 a.m.  For December 
18, 2011 Mr. *C noted, “Cancelled by self, hurt back, going to MD tomorrow.”  Mr. 
*C explained that he made the notations while he was on the telephone with 
Claimant. 

7. Claimant ultimately filed an Injury or Illness Report with Health 
Nurse Carol Smith on January 12, 2012.  Employer directed Claimant to 
HealthOne Occupational Medicine and Rehabilitation for medical treatment.  
Claimant visited Braden Reiter, D.O. on January 13, 2012.  By January 23, 2012 
Dr. Reiter determined that Claimant had reached Maximum Medical 
Improvement (MMI) for her December 21, 2011 industrial injuries.  He did not 
assign any impairment rating or recommend medical maintenance benefits. 

8. Claimant’s supervisors testified that she has continued to work full 
duty.  In fact, Claimant acknowledged that she worked extra shifts in the ER.  
The medical records reveal that Claimant’s symptoms of lower back pain 
radiating into the right lower extremity is similar to the pain she has experienced 
in the past. 

9. Claimant underwent an independent medical examination with John 
Raschbacher, M.D.  He issued an initial report on July 16, 2012 and an 
addendum report on August 3, 2012.  Dr. Raschbacher summarized Claimant’s 
injury as a disc herniation or extrusion at the L5-S1 level impinging on the S1 
nerve root.  He determined that an EMG/nerve conduction study was consistent 
with a mild S1 radiculopathy.  The MRI findings as well as the physical 
examination supported the diagnosis.  Dr. Raschbacher stated in his report that, 
if Claimant suffered an injury on December 21, 2011 while lifting, then the 
described mechanism of injury could aggravate pre-existing symptomatology.  
Dr. Raschbacher reiterated in his addendum that Claimant suffered an injury 
consistent with her described mechanism of injury but that it simply “remains to 
be determined whether or not the mechanism of injury as described actually 
occurred.”  He determined that Claimant is permanently impaired and that 
apportionment would be appropriate for her pre-existing injury.  Dr. Raschbacher 
remarked that Claimant’s pre-existing rating would be 7% impairment for the 
lumbar spine. 

10. On September 4, 2012 Dr. Raschbacher testified through a post-
hearing evidentiary deposition in this matter.  Dr. Raschbacher reiterated that 
Claimant’s medical records and chiropractic notes revealed that she had suffered 
prior, similar symptoms in her lower back.  He specifically noted that Claimant 
had suffered lower back pain and right lower extremity symptoms in 2008-2009 
that were consistent with a recent MRI.  Dr. Raschbacher explained that 
Claimant’s current symptoms “would be most likely considered a continuation of 
what she had previously.”  Nevertheless, Dr. Raschbacher remarked that 
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Claimant had not reached MMI.  He commented that Claimant’s condition 
justified a 7% whole person impairment that was related to her pre-existing back 
condition.  Dr. Raschbacher summarized that the December 21, 2011 incident 
did not cause a substantial permanent aggravation of Claimant’s pre-existing 
lower back condition.  He commented that Claimant’s lower back symptoms from 
2008-2009 would have warranted a Table 53 diagnosis. 

11. Claimant has failed to establish that it is more probably true than 
not that she suffered a compensable industrial injury during the course and 
scope of her employment with Employer on December 21, 2011.  The medical 
records reflect that Claimant suffered from pre-existing and symptomatic 
conditions to her lower back and right lower extremity prior to the incident of 
December 21, 2011.  The records reveal that Claimant began treatment in 2009.  
Claimant testified that one of her physician colleagues referred her to Dr. Sacha 
for an examination.  On January 10, 2012, before Claimant reported her 
December 21, 2011 incident to Employer, Dr. Sacha noted that Claimant had 
suffered back pain for the “past three years.”  She had undergone physical 
therapy and received medications but her pain had increased “over the past 
couple of months.”  Moreover, Relief Charge Nurse Mr. *C explained that 
Claimant called in sick for work on December 17-18, 2011 and planned to visit a 
physician because of her lower back pain.  The telephone calls to Mr. *C 
occurred only a few days prior to the December 21, 2011 incident.  Finally, Dr. 
Raschbacher remarked that Claimant’s medical records and chiropractic notes 
revealed she had suffered prior, similar symptoms in her lower back.  He 
specifically noted that Claimant had suffered lower back pain and right lower 
extremity symptoms in 2008-2009 that were consistent with a recent MRI.  Dr. 
Raschbacher explained that Claimant’s current symptoms “would be most likely 
considered a continuation of what she had previously.”  He summarized that the 
December 21, 2011 incident did not cause a substantial permanent aggravation 
of Claimant’s pre-existing lower back condition.  Accordingly, Claimant’s work 
activities on December 21, 2011 did not aggravate, accelerate or combine with a 
preexisting condition to produce a need for medical treatment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 
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2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a 
threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any compensation is awarded.  §8-41-
301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 
(Colo. App. 2000). The question of causation is generally one of fact for 
determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. A pre-existing condition or susceptibility to injury does not disqualify 
a claim if the employment aggravates, accelerates, or combines with the pre-
existing condition to produce a need for medical treatment.  Duncan v. Industrial 
Claim Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004).  However, when a 
claimant experiences symptoms while at work, it is for the ALJ to determine 
whether a subsequent need for medical treatment was caused by an industrial 
aggravation of the pre-existing condition or by the natural progression of the pre-
existing condition.  In re Cotts, W.C. No. 4-606-563 (ICAP, Aug. 18, 2005). 

 6. As found, Claimant has failed to establish by a preponderance of 
the evidence that she suffered a compensable industrial injury during the course 
and scope of her employment with Employer on December 21, 2011.  The 
medical records reflect that Claimant suffered from pre-existing and symptomatic 
conditions to her lower back and right lower extremity prior to the incident of 
December 21, 2011.  The records reveal that Claimant began treatment in 2009.  
Claimant testified that one of her physician colleagues referred her to Dr. Sacha 
for an examination.  On January 10, 2012, before Claimant reported her 
December 21, 2011 incident to Employer, Dr. Sacha noted that Claimant had 
suffered back pain for the “past three years.”  She had undergone physical 
therapy and received medications but her pain had increased “over the past 
couple of months.”  Moreover, Relief Charge Nurse Mr. *C explained that 
Claimant called in sick for work on December 17-18, 2011 and planned to visit a 
physician because of her lower back pain.  The telephone calls to Mr. *C 
occurred only a few days prior to the December 21, 2011 incident.  Finally, Dr. 
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Raschbacher remarked that Claimant’s medical records and chiropractic notes 
revealed she had suffered prior, similar symptoms in her lower back.  He 
specifically noted that Claimant had suffered lower back pain and right lower 
extremity symptoms in 2008-2009 that were consistent with a recent MRI.  Dr. 
Raschbacher explained that Claimant’s current symptoms “would be most likely 
considered a continuation of what she had previously.”  He summarized that the 
December 21, 2011 incident did not cause a substantial permanent aggravation 
of Claimant’s pre-existing lower back condition.  Accordingly, Claimant’s work 
activities on December 21, 2011 did not aggravate, accelerate or combine with a 
preexisting condition to produce a need for medical treatment. 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. Claimant’s request for Workers’ Compensation benefits is denied 
and dismissed. 

 
2. Because Claimant has failed to prove that she suffered a 

compensable injury on December 21, 2011 and she is not seeking wage loss 
benefits, there is no need to address the issue of penalties against Claimant for 
her failure to timely report the incident. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 5, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-839-998-02 

ISSUES 

1. Whether Claimant has proven by clear and convincing evidence that 
the opinion of the Division Independent Medical Examiner (DIME), Dr. Carlos 
Cebrian has been overcome as to the issues of maximum medical improvement 
(MMI) and permanent medical impairment. 
 

2. Whether Claimant has proven by a preponderance of the evidence 
entitlement to medical benefits that are not already admitted or have not already 
been provided, including change of physician. 
 

3. Whether Caimant has sustained a serious and permanent 
disfigurement which is normally exposed to public view in the form of a limp. 
 

FINDINGS OF FACT 

1. Claimant sustained an admitted injury on July 22, 2010 arising out of 
and within the course of his employment with Employer.  Liability has been 
admitted for this injury. 

 
2. The injury occurred when Claimant was struck in the lumbar spine by 

the bucket of a piece of heavy equipment.  Claimant reported that he was 
knocked to the ground, had pain in his back, felt suffocated and could not 
breathe.   

 
3. Claimant was treated by Matthew Liebentritt, D.O., and underwent a 

lumbar MRI test on October 1, 2012 that revealed a L5-S1 disc bulge and right 
paracentral disc extrusion that compressed the descending right S1 nerve roots.   

 
4. Nicholas Olsen, D.O., a physiatrist, performed right S1 and L5-S1 

transforaminal injections.  Claimant reported that the injections only helped for a 
few hours.   

 
5. After conservative care proved unsuccessful in alleviating Claimant’s 

symptoms, B. Andrew Castro, M.D., performed surgery on January 25, 2011 that 
consisted of a microdiscectomy at L5-S1 on the right side. 

 
6. At the initial post-surgery evaluation on March 4, 2011 by Dr. Castro, 

Claimant was found to have minimally positive straight leg raising sign with full 
extension (which he was unable to do preoperatively).  He was still unable to 
stand on his toes and walk on his toes, but overall was much improved.  [Resp. 
Ex. E, Bates 0099]     

 
7. At the follow-up evaluation on April 8, 2011, Dr. Castro notated that 

Claimant was “doing quite well.  The leg pain after the surgery has largely 
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completely resolved.”  He noted that Claimant had returned to work and was sent 
back to washing vehicles: “and he had a slight increase in his low back pain into 
the right buttock, but overall, these symptoms are minor, and he reports only 
activity related.  Outside of this, his symptoms are much improved from the 
preoperative state and he is very pleased with the results of the intervention.”  On 
physical exam, Claimant’s straight leg raising sign was negative.  [Resp. Ex. E, 
Bates 0101]     

 
8. At three months post-surgery on April 22, 2011, Claimant was again 

evaluated by Dr. Castro.  Claimant reported that his leg pain was much improved 
since before surgery; that he was ambulating much better and overall, was very 
pleased with the results of the intervention.  His exam findings were 
neurologically non-focal and his straight leg raising sign was negative.  Physical 
restrictions were continued and Dr. Castro notated that, “I think that he would be 
ready for maximal medical improvement as per Dr. Liebentritt/Dr. Olsen, once he 
has reached a plateau with a physical therapy regimen…”  [Resp. Ex. E, Bates 
0102]  
 

9. Physical therapy notes show Claimant’s complaints post-surgery (Exh 
4):   
2-15-11:  Still complains of right Lower Extremity pain and central Lower 

Back Pain. Also still complains of Lower Extremity paresthesias 
(numbness). Factors that increase pain: Sitting, prolonged 
standing, (walk). 

2-22-11:  Patient reports right leg still painful and still complains of numbness 
three toes. 

2-25-11:   Patient complains of right leg really sore. 
3-11-11:  SLR right 45 degrees. Unable to perform single leg heel raise right. 
3-15-11:  SLR right 45 degrees. Unable to perform single leg heel raise right. 
3-17-11:  Functional strength/endurance down.  Exercise tolerance very poor. 
3-22-11:  Complains of numbness in right foot.                                                 
3-25-11:  Greater pain right buttocks. 
3-29-11:  Right lower extremity remains restricted. 
4-12-11:  Working full time. Hurts to walk. Moderate antalgic gait. 
4-19-11:   “I had  to  sweep all day yesterday.  My back is very sore. I’m 

having more pain down leg.   Leg feels weak.” Moderate limp. Up in 
pain. Slight regression.  Up in symptoms. 

4-21-11:   “I’m really tired. Back is sore.  Keep having to do the same job over 
and over again. And it makes it worse.” Pain up. Nearly constant. 
One week of complains of fatigue.  Greater weakness in R 
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LE. States work continues to have him do the same job.  Sweeping 
which makes symptoms worse. 

4-28-11:  Moderate limp. Patient not responding well to work.  Constant 
activity, greater symptoms. 

5-16-11:  Patient continues to walk with a limp.  Near constant 
pain.  Radicular symptoms. Right LE which hasn’t changed much. 

5-18-11:  Works hard during session.  R LE much weaker than L. 
5-23-11:  Moderate limp LE right patient states it still hurts when he puts 

weight on it. Functional core strength remains limited. 
5-25-11:   Right leg feels heavy and tired. Right toes hurt. mp continues down 

LE right. Patient complains of rapid fatigue in R LE, and numbness 
of toes during exercise.  The numbness no greater than usual but 
he is concerned at how quickly the R LE fatigues. 

5-31-11:  Patient reports he still gets neurological symptoms in to right LE 
and toes.  

6-03-11:   Continues to get symptoms in LB. Tired in R LE. Patient continues 
to have greater pain. 

6-06-12:   Patient reports continued pain in right L-5 and right hip. And right 
Back weakness. 

6-08-11:  Less right LB flexibility. 
6-14-11:        Patient reports not doing well.  Still having lower back pain down to 

calf and toes are numb. 
6-21-11:  Patient reports last night R leg went numb and he got scared. Gait 

analgic. 
7-07-11:  Assessment: “Right foot numbness felt…” 

 
10. Claimant also continued to treat with Dr. Liebentritt.  On 2/3/11 Dr. 

Liebentritt’s note states,  “The patient reports being able to walk straighter.  The 
patient still has some right hip pain which radiates into his right leg.”  It goes on to 
state:  “Neuro:  non-focal…Slightly antalgic gait, limited lumbar range of motion 
due to discomfort… DTRs (deep tendon reflexes)/motor strength and sensation 
normal bilateral lower and upper extremities, minimal tenderness to palpation 
right lumbar region and right buttock region.”  [Resp. Ex. K, Bates 0170] 

 
11. On 2/21/11 Dr. Liebentritt’s note states in pertinent part:  “The patient 

reports doing well since his surgery on January 25.  The patient reports feeling 
about 70% of normal.  The patient still has some right calf pain and numbness in 
his right fourth and fifth toes.”  The physical exam notations are precisely 
identical to those notated on 2/3/11.  [Resp. Ex. K, Bates 0171] 
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12. The continuing follow-up appointments with Dr. Liebentritt continue to 
reflect an uneventful recovery from surgery.  See reports of 3/22/11; 4/13/11; 
4/27/11; 5/18/11; 6/1/11; and 6/29/11.  [Resp. Ex. K, Bates 0173-0178] 

 
13. On 7/20/11 Dr. Liebentritt’s note states, “The patient reports occasional 

right low back pain radiating into his right lower extremity.  The patient has 
numbness in his fourth and fifth toes on the right.  The patient is performing his 
work duties…the patient is performing physical therapy and he is compliant and 
works hard per the therapist…the patient has had increased pain in his right low 
back and buttock region recently.  The patient reports washing machines and 
shoveling at work which increases his symptoms.”  Claimant exhibited non-focal 
neuro findings and “near-normal gait.”  Case closure /MMI was expected soon 
and he was referred to Dr. Olsen for rating of impairment.  [Resp. Ex. K, Bates 
0179] 

 
14. On 8/3/11 Dr. Liebentritt indicated that a repeat MRI was to be 

performed.  [Resp. Ex. K, Bates 0180]  On 8/25/11 Dr. Liebentritt indicated that 
repeat epidural steroid injection would be performed by Dr. Olsen.  [Resp. Ex. K, 
Bates 0181]  On 10/6/11, Dr. Liebentritt reported that, “the patient reports feeling 
about the same.  The patient reports occasional right low back pain radiating into 
his right lower extremity causing him to limp.  The patient has numbness in his 
fourth and fifth toes on the right.  The patient is performing his work duties 
without significant difficulty.  The patient [was] placed at MMI by Dr. Olsen on 
9/14 with a 15% whole person impairment.”  [Resp. Ex. K, Bates 0183] 

 
15. From 10/13/10 through 4/18/12, Claimant also was under the medical 

care of Dr. Olsen, a physiatrist.  At the first post-surgery appointment on 2/9/11 
Claimant reported to Dr. Olsen that he was 40% improved.  He continued to 
notice some pain in the right buttock and numbness in the right fourth and fifth 
digit.  Claimant was able to demonstrate 4/5 strength in the right calf.  He had 
mild decreased sensation in the right S1 dermatome to pinprick.  Dr. Olsen 
opined that the claimant, “…had a significant return of function in his right lower 
extremity.  He continues to have some residual paresthesias.  I explained to him 
that these will likely improve over time, now that the pressure has been taken off 
the nerve.”  [Resp. Ex. G, Bates 0124] 

 
16. On 2/23/11 Claimant indicated that his pain level was 4/10.  He 

reported numbness in the right leg.  He no longer required narcotics.  His gait 
was non-antalgic.  Heel and toe walk demonstrated no signs of weakness.  He 
was able to demonstrate 4+/5 strength in the right calf.  There was a decreased 
sensory examination in the right L5 and S1 dermatome to pinprick.  [Resp. Ex. G, 
Bates 0126]  Claimant’s recovery remained uneventful and appropriate.     

 
17. On 3/17/11 Claimant again demonstrated a non-antalgic gait.  His 

neurological examination was stable.  Claimant was approved to return to work 
on light duties.  [Resp. Ex. G, Bates 0128] 



 69 

 
18. On 3/30/11 Claimant’s pain level was further reduced to 2/10.  He 

reported intermittent symptoms radiating into the right lower extremity.  His 
neurological examination showed 5/5 motor strength in the lower extremities.  
There was no evidence of sensory loss to light touch and pinprick.  Muscle 
stretch reflexes were 2+ at the quadriceps and Achilles while they were 1+ at the 
medical hamstrings.  [Resp. Ex. G, Bates 0130]  His recovery continued to be 
uneventful and within expectations. 

 
19. Dr. Olsen notated on 4/13/11 that Claimant continued to have 

weakness in the right lower extremity demonstrating weakness with repetitive 
heel raises.  He was able to complete four or five repetitions before completely 
fatiguing.  He was able to perform five single legged squats on both the right and 
left demonstrating 4/5 strength bilaterally.  He was given additional home 
exercises.  [Resp. Ex. G, Bates 0132] 

 
20.  On 4/28/11 Dr. Olsen notated that Claimant’s mood and affect are 

appropriate.  Gait was non-antalgic.  The lumbar spine demonstrated neutral 
mechanics.  Dural stretch testing was negative for radiculopathy.  Neurologic 
examination was stable.  [Resp. Ex. G, Bates 0134] 

 
21.   On 5/19/11 Dr. Olsen notated that Claimant’s pain level was 2/10 

with history of residual neuritis in the right lower extremity.  The lumbar spine 
mechanics were neutral.  Mild tenderness in the right lower back with palpation 
was reported.  Dural stretch testing was negative for radiculopathy.  Neurologic 
examination was stable.  [Resp. Ex. G, Bates 0135] 

 
22.   Claimant’s weight limitations were increased to 40 pounds by Dr. 

Olsen on 6/22/11.  Claimant reported that he was able to get back to operating 
heavy equipment.  Other than decreased sensation in the right S1 dermatome 
and mild right lower back pain with palpation, Claimant’s physical examination 
was normal and indicative of an uneventful and appropriate recovery.  [Resp. Ex. 
G, Bates 0136]  The exam on 7/13/11 was virtually identical to that of 6/22/11.  
[Resp. Ex. G, Bates 0138] 

 
23.   Dr. Olsen notated a worsening of symptoms on 7/27/11 including 

reduced strength in the right calf and decreased sensation in the right S1 
dermatome.  Because of this additional weakness the doctor raised the 
possibility of a recurrent disc protrusion.  A MRI with gadolinium was 
recommended.  [Resp. Ex. G, Bates 0140-0141]  After the MRI was completed 
Dr. Olsen reexamined Claimant on 8/16/11.  The MRI findings demonstrated 
moderate ventral epidural scar tissue without nerve root clumping.  There was a 
central disc protrusion at L4-L5.  This remains stable compared to the study of 
10/1/10 (prior to surgery).  It was noted that the disc approximates the right L5 
nerve root.  Claimant was referred back to Dr. Castro to review the MRI results.  
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Dr. Olsen stated, “He was given reassurance that the surgery site looks stable 
without a recurrent disc protrusion.”  [Resp. Ex. G, Bates 0142] 

 
24.   After having seen Dr. Castro on 8/24/11, Claimant was reexamined 

by Dr. Olsen on 9/14/11.  Dr. Olsen reported that Dr. Castro did not find any 
evidence of a recurrent disc herniation and did not recommend any additional 
surgical interventions.  [Resp. Ex. G, Bates 0144]  On physical exam Claimant’s 
gait was non-antalgic.  Heel and toe walk demonstrated no signs of weakness.  
He was able to complete ten repetitive heel raises on the right and left without 
signs of weakness.  The lumbar spine had neutral mechanics.  Palpation 
demonstrated moderate tenderness in the lower back, right greater than left.  
Seated and supine straight leg raise was negative for “true” radicular features but 
increased axial back pain.  Claimant demonstrated 5/5 motor strength in the 
lower extremities.  There was no evidence of sensory loss to light touch and 
pinprick.  Muscle stretch reflexes were 2+ at the quadriceps and Achilles while 
they were 1+ at the medial hamstrings.  Claimant was placed at MMI with 
permanent work restrictions of maximum lifting of 40 pounds and repetitive lifting 
of 25 pounds.  A rating of 15% whole person was given.  Dr. Olsen 
recommended maintenance care in the form of continuing medications for one 
year with concomitant medical management thereof.  Claimant was to continue 
his home exercise program.  [Resp. Ex. G, Bates 0145] 

 
25.   Claimant was then seen by the ATP Dr. Liebentritt on 9/15/11.  

Physical exam included non-focal neurological findings; near normal gait; lumbar 
forward flexion to within 6-8 inches of the floor; normal deep tendon reflexes, 
motor strength, and sensation in the bilateral lower extremities; and minimal 
tenderness to palpation right lumbar and buttock region.  [Resp. Ex. K, Bates 
0182]  

 
26.   Respondents filed a Final Admission of Liability on November 1, 

2011 based upon the report of Dr. Olsen of 9/14/11.  Claimant objected to the 
final admission and requested a Division IME.   

 
27.   Claimant was referred by his attorney for a medical evaluation with 

Dr. Edwin Healey which took place on 10/18/11. Claimant reported complaints to 
Dr. Healey that were significantly and substantially greater than what was 
notated by Dr. Olsen on 9/14/11, the date of maximum medical improvement.   
 

28.   Complaints which had not been reported by any physician were 
now being reported by Dr. Healey.  Claimant reported that he was depressed and 
that his pain was causing marital problems, including decreased libido.  Claimant 
was reporting levels of pain and dysfunction that had not been present for many 
months.  These elevated complaints included an average pain level of 6/10; 
descriptions of pain such as “aching, stabbing, sharp, nagging, unbearable, 
gnawing, pricking, miserable and deep;” that walking and lifting aggravate his 
pain; that pain markedly interferes with his relationships with others, sleep and 
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enjoyment of life; that he feels helpless, hopeless, guilty and angry; that he has 
become irritable and socially withdrawn and prefers to be alone at home; that he 
lacks appetite; that he feels weak, fatigued, and drowsy.   

 
29.   Claimant had either a non-antalgic gait or a near normal gait for the 

several months prior to MMI, he now exhibited an antalgic gait.  Claimant had 
near normal straight leg raise testing in the several months prior to MMI, he now 
subjectively reported pain, tingling and numbness in his entire foot at 48°.  Dr. 
Healey gave two completely new diagnoses of “adult adjustment disorder with 
depressed mood;” and “failed lumbar surgery syndrome.”  Dr. Healey questioned 
whether Claimant’s lumbar spine had been adequately decompressed.  Dr. 
Healey recommended a transforaminal epidural steroid injection for the L5 nerve 
root; a second opinion from another spinal surgeon; and evaluation by a 
psychologist with placement on an antidepressant.  Dr. Healey assigned a 30% 
whole person impairment rating.  [Resp. Ex. C, Bates 0068-0088] 

 
30.   Carlos Cebrian, M.D. was selected by the Division of Workers’ 

Compensation to perform the DIME.  Dr. Cebrian is a specialist in occupational 
medicine.  Dr. Cebrian took a history from Claimant.  Claimant reported that he 
“has stayed the same since his release and has not worsened or improved.”  
[Resp. Ex. B, Bates 0025] 

 
31.   Dr. Cebrian performed a physical examination and notated full 

range of motion in the cervical spine without discomfort; negative axial 
compression; and negative Spurling’s sign.  Bilateral shoulders revealed full 
range of motion without discomfort.  Examination of the lumbar spine included 
mild tenderness to palpation over the right side.  No trigger points were identified.  
No spasm was present.  No atrophy was present.  Range of motion of the lumbar 
spine was performed which caused some discomfort in the low back without 
radicular symptoms.  Motor strength was 5/5 throughout including the ankle 
dorsiflexors, extensor hallucis longus, and ankle inversion and eversion.  
Claimant subjectively reported “complete sensory loss in his right leg not 
following any dermatomal pattern.”  Heel toe walking was normal.  Tandem 
walking was normal.  “His gait was normal without a limp.”  [Resp. Ex. B, Bates 
0043]    

 
32.   Dr. Cebrian referenced the report of Claimant’s expert Dr. Healey 

and discounted it.  Instead Dr. Cebrian rendered an opinion that he agreed with 
the date of MMI as established by Dr. Olsen of 9/14/11.  He stated that Claimant 
“does not have any motor weakness.”  He notated that Claimant, “did not exhibit 
an antalgic gait.”  He described, “non-dermatomal sensory loss.”  He stated that, 
“It is not reasonable to expect that additional treatment will change [Claimant]’s 
course, including a second surgical opinion, additional surgery or additional 
epidural steroid injections.”  He agreed with the permanent work restrictions 
assigned by his treating physicians.  He confirmed the impairment rating of Dr. 
Olsen of 15% whole person.  [Resp. Ex. B, Bates 0045-0046] 
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33.   A Final Admission of Liability was filed by Respondents on January 

24, 2012 based upon the DIME opinion of Dr. Cebrian.  Claimant objected 
thereto and he now seeks to overcome the opinion of Dr. Cebrian. 

 
34.   Claimant continued to seek medical consultations.  Claimant was 

evaluated by Dr. Olsen on 4/18/12.  On physical examination Dr. Olsen notated 
that lumbar spine mechanics were neutral.  Palpatory exam revealed central 
back tenderness.  One-legged hyperextension test increased pain to a mild 
degree on the right and left.  Dural stretch testing was negative for radiculopathy.  
Claimant reported tightness in the right lower extremity.  On neurological exam 
Dr. Olsen found 5/5 motor strength in the lower extremities.  There was no 
evidence of sensory loss to light touch and pinprick.  Muscle strength reflexes 
were grade 2 at the quadriceps and Achilles while they were 1+ at the medical 
hamstrings.  There was no evidence of sustained clonus.  [Resp. Ex. G, Bates 
0149]  These findings were not appreciably different than what was reported at 
the MMI evaluation. 

 
35.   Claimant was referred by his attorney to Alan Villavicencio, M.D. 

and was evaluated by him on 5/11/12.  Claimant exhibited an antalgic gait.  
Motor examination revealed, “5/5 strength in all muscle groups of the bilateral 
upper and lower extremities including the deltoids, biceps, triceps, 
brachioradialis, wrist flexors and extensors, grip, intrinsic fingers, iliopsoas, 
quadriceps, hamstrings, plantar flexors, dorsiflexors, and extensor hallucis 
longus, with the exception of 3+/5 in his right dorsiflexors and plantar flexors.”  
Dr. Villavicencio reported:  “The patient’s exam does seem to be somewhat 
effort-dependent.”  Sensory examination was, “intact to light touch throughout all 
dermatomal distributions of the bilateral upper and lower extremities.”  Reflexes 
in the bilateral biceps, triceps and brachioradialis were 1/4 and 0/4 in his bilateral 
patellar and Achilles reflexes.  [Resp. Ex. A, Bates 0002]    

 
36.   Dr. Villavicencio opined that Claimant does have weakness in his 

right dorsiflexors and plantar flexors but that his symptoms are consistent with a 
right S1 radiculopathy.  Yet the doctor stated that, “We are not seeing anything 
on the MRI impinging upon the right S1 nerve root.”  He goes on to state that the 
MRI showed evidence of pathology at the two levels above, but “his symptoms 
sound like a right S1 radiculopathy.”  [Resp. Ex. A, Bates 0003] He 
recommended a CT myelogram and right lower extremity electromyelogram to 
look for evidence of nerve root compression. 

 
37.   The opinion of the DIME physician as to the date of MMI and the 

impairment rating is supported by the credible and persuasive opinions of Dr. 
Olsen, Dr. Liebentritt and Dr. Castro.  Those opinions are more persuasive that 
the contrary opinions of Dr. Villavicencio and Dr. Healey.  It is not highly probable 
that the opinion of Dr. Cebrian, the DIME physician, is incorrect.  
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38.   In the hearing room, Claimant walked with a limp.  The medical 
reports show that at times Claimant’s gait was antalgic, and at times it was not.  It 
is found that either Claimant does not have a limp, or if he does, it is sporadic 
and not permanent.  
 

39.   As a result of this compensable injury, Claimant has a dark and 
indented scar that is two inches long by one-half inch wide.  Claimant has 
sustained a serious permanent disfigurement as a result of this compensable 
injury.  

 
CONCLUSIONS OF LAW 

 
40.   Section 8-42-107(8)(c), C.R.S., provides that the DIME physician’s 

opinions on MMI and permanent medical impairment are binding unless 
overcome by “clear and convincing evidence.”  Qual-Med, Inc., v. Industrial 
Claims Appeals Office, 961 P.2d 590 (Colo. App. 1998); Metro Moving & Storage 
Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  “Clear and convincing 
evidence” is evidence which is stronger than preponderance, is unmistakable 
and is free from serious or substantial doubt.  DiLeo v. Koltnow, 200 Colo. 119, 
613 P.2d 318 (1980); Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). 

 
41.   It is noteworthy that once MMI was reached and an impairment 

rating assigned, Claimant’s subjective complaints became more sustained and 
severe.  Claimant challenges the opinion of Dr. Cebrian and has alleged that the 
doctor never touched him during the examination.  This allegation is belied by the 
notations in Dr. Cebrian’s report that he tested trigger points, performed range of 
motion studies with dual inclinometers, performed palpation testing, and 
measured motor strength. 

 
42.   Claimant’s subjective exhibition of a limp is not confirmed by the 

medical records.  Claimant exhibited such a limp for the physical therapist and 
Dr. Healey, and  at the hearing, but the medical records of the treating physicians 
indicate that Claimant had either a non-antalgic gait or near-normal gait when he 
reached MMI status.  Dr. Healey admitted that such a limp could be contrived.  
While scars are obvious and objectively considered, limps require that the 
Claimant be credible or submit medical evidence that reflect an anatomical basis 
for a limp.  Claimant’s exhibition and report of a limp are not credible and are not 
supported by persuasive evidence. 

 
43.   Claimant has made no compelling case why the treating physician 

should be changed other than because he disagreed with their conclusions.  He 
admitted that the physicians to which he seeks transfer of his medical care were 
selected for him by his counsel. 
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44.   Claimant has made no compelling case why the impairment rating 
of the DIME physician, which is identical to the treating physician’s rating, is 
inaccurate, inappropriate, or violates the rating guidelines.    
 

45.   Claimant has not met his burden of proving by clear and convincing 
evidence that the opinion of the DIME physician has been overcome. 
 

46.   Claimant has not proven by a preponderance of the evidence 
entitlement to medical benefits that are not already admitted or have not already 
been provided, including change of physician. 
 

47. Claimant did not sustain a serious and permanent disfigurement which 
is normally exposed to public view in the form of a limp.  
 

48.   As a result of this compensable injury, Claimant has a dark and 
indented scar that is two inches long by one-half inch wide.  Claimant has 
sustained a serious permanent disfigurement as a result of this compensable 
injury. Claimant should receive additional compensation for that disfigurement in 
the amount of $1,000.00. 
 

ORDER 

 It is therefore ordered that: 

1. Insurer shall pay Claimant permanent partial disability benefits 
based upon the DIME impairment rating of 15% of the whole person.  

2. Claimant is not entitled  to medical benefits that are not already 
admitted or have not already been provided, including change of 
physician. 

 
3. Insurer shall pay Claimant additional compensation in the amount 

of $1,000.00 for disfigurement.  

4. All matters not previously determined and not determined herein 
are reserved for future determination. 

DATED:  November 6, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-885-704-01 

ISSUES 

 The issues determined herein are compensability, medical benefits, 
average weekly wage, temporary total disability (“TTD”), and penalty for late 
reporting. 

FINDINGS OF FACT 

1. On March 1, 2012, claimant began work for the employer, a 
temporary employment agency.  On March 2, 2012, Physician’s Assistant 
Schultz performed an employment physical examination of claimant and 
determined that she could perform all required duties for her assigned job. 

2. Claimant was placed at *E1 to work on the assembly of HVAC 
units.  Her work schedule was 6:30 a.m. to 3:00 p.m. five days per week.  Ms. *D, 
the employer’s on-site manager at *E1, worked 8 a.m. to 5 p.m. five days per 
week and was responsible for the approximate 60 employees that the employer 
had placed at *E1.  Claimant’s job duties involved wrapping insulation around 
pipes on large compressors.  She had to reach around to wrap all of the pipes. 

3. On March 13 and 16, 2012, claimant missed work when the person 
providing her transportation to the job site failed to appear.  She called into the 
*E1 line supervisor to report her absence. 

4. On March 19, 2012, claimant slammed the dorsal aspect of her 
right hand into a metal bracket or pipe while wrapping the insulation.  She felt 
pain and observed redness on her right knuckles and dorsal hand.  She did not 
cut her hand.  She felt pain in her hand and wrist, extending into her forearm.   

5. Claimant did not report her work injury and continued to perform 
her regular job duties for the rest of the shift. 

6. On March 20, 2012, claimant returned to work and reported to her 
*E1 line supervisor that she had injured her hand the day before and it was 
worse.  A *E1 employee sent claimant to the “ART” clinic on-site at *E1.  An 
unknown individual examined claimant’s hand and wrist, popped her right wrist, 
and massaged her wrist for about five minutes.  On later dates, claimant returned 
to the ART clinic approximately two more times for the same five minute 
massage of the wrist.  Ms. *D testified that ART provides reflex therapy and that 
admitted that she was aware that claimant was going to ART. 

7. Claimant did not report to Ms. *D or any other representative of the 
employer on March 20 that she suffered a work injury.  Claimant returned to 
work, but had problems.  *E1 held a meeting with claimant and its own 
employees to discuss claimant’s injury and how to prevent further such injuries in 
the future.  Ms. *D insisted that the ordinary course of business at *E1 was for a 
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*E1 supervisor to inform Ms. *D if one of the employer’s temporary employees 
reported a work injury, but nobody informed Ms. *D about claimant suffering a 
work injury. 

8. On March 21, 2012, claimant returned to work at *E1 and was 
placed in a different job requiring her to apply a piece of adhesive tape to the 
side of HVAC cabinet panels.  Claimant had to lift a panel from a cart, raising it 
high enough to clear a bar on the cart, set the panel on a table, apply tape to one 
side of the cabinet, and then lean the panel against the unit.  The panels weighed 
about 15-20 pounds each.  Claimant’s testimony was unclear whether she 
handled about 80 panels per shift or 80 carts per shift.  Handling the panels 
aggravated claimant’s right hand and wrist pain.  Claimant reported her pain to 
her *E1 supervisor. 

9. On Friday, March 23, 2012, Mr. *F, a work group manager for *E1, 
informed Ms. *D that claimant had right wrist “soreness,” which he thought was 
from work-hardening.  Mr. *F said that claimant needed to change jobs and 
suggested that claimant be moved to an opening in the material control team.  
Ms. *D agreed.  Mr. *F did not state to Ms. *D that claimant had a work injury. 

10. On March 23, 2012, Ms. *D met with claimant and stated that she 
understood that claimant was having wrist soreness.  Ms. *D suggested that 
claimant move to the material control team due to her ability to use a forklift and 
this would not require claimant to move her wrist as much.  Claimant agreed to 
the change in duties.  During the meeting, claimant did not expressly state that 
she had suffered a work injury. 

11. On Monday, March 26, 2012, claimant returned to work at *E1 as a 
crane operator.  She had to use a remote control to operate a crane that would 
lift compressors from carts.  Claimant also had to push and pull about 20 carts 
with compressors per day.  The loaded carts weighed over 1,000 pounds.  
Claimant testified that the crane operator job was less physical than her regular 
job on the pipe insulation, but it was more physical than the panel taping job.  
Claimant worked full-time on the crane operator job for five days that week. 

12. On Monday, April 2, 2012, claimant awoke with increased right 
hand pain.  She decided not to appear for work and called the *E1 security line to 
report that she was unable to work that day.  Claimant testified inconsistently that 
she did not try to call Ms. *D’s direct phone number at *E1, and then testified that 
she did call the number but got no answer or voice mail.  Ms. *D did not receive a 
call or message from claimant that day. 

13. On April 3, 2012, claimant again called the *E1 security line to 
report that she was unable to work.  She was uncertain if she called Ms. *D’s 
direct number. 
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14. Claimant then returned to work full-time at the crane operator job 
on April 4 and 5, 2012.  Friday, April 6, 2012, was a holiday at *E1 and no work 
was performed. 

15. Claimant then worked April 9 and 10, 2012, at the crane operator 
job.   

16. On April 11, 2012, claimant again decided that she was unable to 
work.  She called the security line at *E1 to report that she was unable to work 
due to her injury.  Claimant testified inconsistently that she did not call Mr. *D’s 
number, but later that she called Ms. *D on either April 11 or 13 when the phone 
just rang without answer. 

17. Claimant then returned to work for a full day on the crane operator 
job on April 12, 2012. 

18. On April 13, 2012, claimant again decided that she was unable to 
work due to her injury.  She called the *E1 security line to report her absence.  
She testified that she did not call Ms. *D’s number that day, but later testified that 
she called it on either April 11 or 13.  On April 13, 2012, a *E1 supervisor 
reported to Ms. *D that claimant was absent that day and had also been absent 
on April 9 (sic).  The supervisor requested that Ms. *D discuss with claimant her 
attendance problems and ensure that they would not be a recurring issue.  Ms. 
*D called claimant’s telephone number and left a message with claimant’s 
mother.  Claimant did not return the call to Ms. *D. 

19. On April 16 and 17, 2012, claimant worked full time at the crane 
operator job.  

20. On April 18, 2012, claimant again determined that she was unable 
to work due to her right hand.  She alleged that she called the *E1 Security line to 
report her absence.  Claimant testified that she also called Ms. *D’s direct line to 
request a doctor because her injury was not improving.  *E1 informed Ms. *D that 
claimant was absent and had not called in her absence.  *E1 requested that 
claimant be removed from her assignment at *E1 and that her security badge be 
deactivated.  Ms. *D deactivated the badge. 

21. Claimant did not appear on April 19, 2012.  She alleged that she 
called the security line again.  The employer records contain no information 
about any contact by claimant with *E1 on that date. 

22. On April 20, 2012, claimant appeared at *E1 at 6:30 a.m., when her 
shift used to begin.  *E1 security personnel called Ms. *D at home to report that 
claimant tried to enter the facility on a deactivated badge.  Ms. *D instructed *E1 
to send claimant home and tell her to contact the employer during normal 
business hours.  Claimant did not contact Ms. *D on that day. 
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23. Claimant immediately sought legal counsel and on April 25, 2012, 
claimant prepared her workers’ claim for compensation.  The claim form alleged 
that claimant hit her fingers on March 19, jamming her wrist. 

24. In June 2012, Ms. *D first received an e-mail from respondents’ 
attorney, indicating that claimant had filed a workers’ compensation claim. 

25. On June 18, 2012, claimant filed her application for hearing.  On 
June 19, the insurer filed its notice of contest to the claim. 

26. On June 20, 2012, the employer offered claimant a choice of only 
two doctors who worked only in the Denver metropolitan area. 

27. On July 17, 2012, Ms. *D prepared for litigation by making entries in 
the employer’s data base about claimant’s absences on March 13 and 16 and 
April 11, 2012. 

28. On August 27, 2012, Dr. Dallenbach performed an independent 
medical examination for claimant, who reported a history of striking her knuckles 
on March 19 while working on the compressor assembly.  Claimant reported that 
she jammed her wrist and felt a pop and burning pain in the wrist.  She reported 
that she had increasing problems and was seen at the ART clinic, where the 
provider popped her wrist, causing increased pain.  She reported that the 
provider performed five minutes of massage of the wrist on three occasions.  Dr. 
Dallenbach noted on physical examination that claimant had mild diffuse swelling 
of the distal dorsal right forearm, wrist, and hand.  He diagnosed probable sprain 
of the right wrist and thumb and possible neuropathy and TFCC injury.  He 
concluded that the compressive mechanism of injury at work caused the current 
condition.  He recommended diagnostic workup and restrictions against any work 
with the right hand. 

29. Claimant has proven by a preponderance of the evidence that she 
suffered an accidental injury to her right hand and wrist arising out of and in the 
course of her employment with the employer on March 19, 2012.  Admittedly, 
there are problems with claimant’s credibility, especially about her efforts to 
contact the employer.  Nevertheless, the clear preponderance of the evidence 
demonstrates that claimant had right wrist pain and reported it to her *E1 
supervisors.  Claimant received some massage therapy at the ART clinic.  The 
record evidence does not contain any of the ART records so we do not know 
what claimant reported to that provider and what the provider diagnosed.  The 
employer subsequently moved claimant to a different job due to her right wrist 
problems.  Dr. Dallenbach later confirmed that claimant’s condition was 
consistent with the mechanism of injury.  The trier-of-fact finds that claimant 
probably suffered the accidental injury as alleged. 
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30. During the period March 5 through 19, 2012, claimant worked 75.5 
hours, or an average of 37.75 hours per week.  She earned $8.25 per hour, 
resulting in an average weekly wage of $311.44. 

31. Claimant has proven by a preponderance of the evidence that she 
was temporarily and totally disabled commencing April 18, 2012, and continuing.  
This case is unusual in that absolutely no contemporaneous medical records 
have been submitted as evidence.  It is undisputed that the employer provided 
claimant with a different job duty due to her right wrist condition.  Claimant noted 
that the crane operator job was less physically demanding than her regular job of 
wrapping insulation.  Dr. Dallenbach concluded that claimant should not work 
with the right hand until it has been evaluated properly.  Claimant was performing 
the crane operator job, albeit with some continuing right wrist problems.  The 
preponderance of the evidence is that claimant was not able to perform her usual 
job in compressor assembly.   

32. The preponderance of the evidence demonstrates that claimant 
provided no written report to her employer about her March 19 injury until she 
filed the workers’ claim for compensation.  On June 18, 2012, claimant applied 
for hearing for benefits for the March 19 injury.  That application was sent to 
respondents, who contested the claim on June 19.  Claimant probably reported 
her injury only to her *E1 supervisors, but failed to inform Ms. *D about the injury.  
Ms. *D knew only that claimant had right wrist “soreness.”  That information 
probably was insufficient to provide notice to the employer that claimant suffered 
an injury.  The situation, however, was complicated by the fact that claimant took 
daily direction from the *E1 supervisors, not from Ms. *D.  Claimant’s testimony is 
not credible that she called Ms. *D on more than one occasion, but was unable 
even to get Ms. *D’s voice mail.  Claimant’s testimony that she appeared at 6:30 
a.m. on June 20 only to talk to Ms. *D is completely incredible in light of the fact 
that Ms. *D’s work schedule only began at 8:00 a.m.  Nevertheless, considering 
all of the circumstances, especially the temporary job placement situation, no 
penalty for late reporting is appropriate.   

 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is compensable.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury 
directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
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1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  As found, claimant has proven by a preponderance of the evidence that 
she suffered an accidental injury to her right hand and wrist arising out of and in 
the course of her employment with the employer on March 19, 2012.   

 
2. In closing argument, claimant for the first time requested that the 

ALJ draw an adverse inference against respondents due to Ms. *D’s refusal to 
provide the ART records or to testify about their contents.  During claimant’s 
examination of Ms. *D, Ms. *D for the first time disclosed that she had 
possession of the ART records, but *E1 prohibited her from revealing the 
contents to any other person.  Claimant did not seek an order at that time 
compelling Ms. *D to provide the records or to answer questions about their 
contents.  It can be an appropriate sanction against a party witness to draw an 
adverse inference if the witness refused to answer questions.  Selvage v. 
Terrace Gardens, W. C. No. 4-486-812 (Industrial Claim Appeals Office, 
September 23, 2002).  In this case, however, claimant simply accepted Ms. *D’s 
refusal to answer without seeking any additional order to compel the answer or 
the provision of the documents.  Consequently, the ALJ does not draw any 
adverse inference against the employer due to Ms. *D’s refusal to answer 
questions or provide the documents. 

 
3. Respondents are liable for medical treatment reasonably necessary 

to cure or relieve the employee from the effects of the injury.  Section 8-42-101, 
C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  Under § 8-
43-404(5)(a), C.R.S., the employer or insurer is afforded the right in the first 
instance to select a physician to treat the injury. The statute requires the 
employer or insurer to "provide a list of at least two physicians, ... in the first 
instance, from which list an injured employee may select the physician who 
attends said injured employee." Similarly, Workers' Compensation Rules of 
Procedure, Rule 8-2(A), 7 Code Colo. Reg. 1101-3, states that "[w]hen an 
employer has notice of an on the job injury, the employer or insurer shall 
provide the injured worker with a written list . . .." In order to maintain the right 
to designate a provider in the first instance, the employer has an obligation to 
name the treating physician forthwith upon receiving notice of the compensable 
injury.  See Rogers v. Industrial Claim Appeals Office, 746 P.2d 545 (Colo. App. 
1987). The failure to tender the "services of a physician ... at the time of injury" 
gives the employee "the right to select a physician or chiropractor."  The 
employer's duty to designate is triggered once the employer or insurer has 
some knowledge of facts that would lead a reasonably conscientious manager 
to believe the case may involve a claim for compensation. Bunch v. 
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Industrial Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Jones v. 
Adolph Coors Co., 689 P.2d 681 (Colo. App. 1984); Gutierrez v. Premium Pet 
Foods, LLC, W.C. No. 4-834-947 (Industrial Claim Appeals Office, September 6, 
2011).  At hearing, respondents conceded that they had not provided a sufficient 
timely list of providers and the right of selection of a treating physician had 
passed to claimant.  Consequently, Dr. Dallenbach has now been chosen by 
claimant as her authorized treating physician. 

 
4. Section 8-42-102(2), C.R.S., sets forth certain methods of 

calculating the average weekly wage.  Section 8-42-102(3), C.R.S., permits the 
ALJ discretion in the method of calculating the average weekly wage if the nature 
of the employment or the fact that the injured employee has not worked a 
sufficient length of time, has been ill or self-employed, or for any other reason, 
the specific methods do not fairly compute the average weekly wage.  
Benchmark/Elite Inc. v. Simpson, 232 P.3d 777 (Colo. 2010); Avalanche 
Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 2008).   As found, claimant’s 
average weekly wage at the time of her injury was $311.44. 

5. As found, commencing April 18, 2012, claimant was unable to 
return to the usual job due to the effects of the work injury.  Consequently, 
claimant is “disabled” within the meaning of section 8-42-105, C.R.S. and is 
entitled to TTD benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); 
Hendricks v. Keebler Company, W.C. No. 4-373-392 (Industrial Claim Appeals 
Office, June 11, 1999).  Claimant is entitled to TTD benefits if the injury caused a 
disability, the disability caused claimant to leave work, and claimant missed more 
than three regular working days.  TTD benefits continue until the occurrence of 
one of the four terminating events specified in section 8-42-105(3), C.R.S.  PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

 
6. Respondents seek a penalty against claimant pursuant to section 8-

43-102, C.R.S., due to failure of the claimant to give the employer a timely written 
report of injury.  Respondent has the burden of proof to show a late report, but 
claimant has the burden to prove that the employer did not post the required 
notices.  Postlewait v. Midwest Barricade, W.C.No.4-139-000 (Industrial Claim 
Appeals Office, December 1, 1994).  As found, claimant provided no written report 
to her employer about her March 19 injury until she filed the workers’ claim for 
compensation.  As found, claimant reported the injury to the *E1 personnel rather 
than to her employer.  Nevertheless, the penalty in section 8-43-102(1), C.R.S., 
is discretionary.  As found, considering all of the circumstances, especially the 
temporary job placement situation, no penalty for late reporting is appropriate in 
this claim.   

ORDER 

 It is therefore ordered that: 



 82 

1. The insurer shall pay for all of claimant’s reasonably necessary 
medical treatment by authorized providers for the March 19, 2012, work injury, 
including the bills of Dr. Dallenbach. 

2. The insurer shall pay to claimant TTD benefits at the rate of 
$207.63 per week commencing April 18, 2012, and continuing thereafter until 
modified or terminated according to law. 

3. Respondents’ request for a late reporting penalty is denied and 
dismissed. 

4. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

5. All matters not determined herein are reserved for future 
determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 7, 2012   

Martin D. Stuber 
Administrative Law Judge 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-794-135-01 

ISSUES 

The issues to be determined by this decision are whether the 
Respondents have overcome the Division Independent Medical Examination 
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opinion regarding permanent partial disability (PPD), whether the Claimant has 
proven by that he is entitled to permanent total disability (PTD) benefits for his 
work injury; and whether the Claimant has overcome the DIME opinion 
concerning PPD .  
 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant is a 47-year-old male who worked for the Employer in 
Denver, Colorado as a beverage delivery truck driver.  On May 28, 2009, when 
he bent over to pick up a case of beer from the floor, the Claimant felt pain in his 
left hip and left leg.   The Respondents admitted liability for Claimant’s injury. 

 
2. Beginning on May 28, 2009, the Claimant treated with Dr. Michael 

Ladwig who assessed left sciatica, placed Claimant on work restrictions, and 
recommended conservative treatment.  

 
2. A lumbar MRI conducted on June 3, 2009, revealed degenerative 

changes at L4-5 and L5-S1. At L5-S1, there was extruded disc material noted to 
be causing stenosis of the left lateral recess and potentially entrapping the left S1 
nerve root. An injection was performed by Dr. Nicolas Olsen on June 23, 2009, 
and Claimant was referred to Dr. Michael Shen for a surgical evaluation. 

 
3. On July 7, 2009, Dr. Michael Shen evaluated the Claimant and opined 

that Claimant was a good surgical candidate. Dr. James Ogsbury performed a 
physician advisor review for the Insurer and opined the surgery was reasonable 
and necessary and related to the work event on May 28, 2009.  

 
4.  On July 20, 2009, Claimant underwent a L5-SI microdiscectomy with 

Dr. Shen. Claimant reported relief from his back pain and indicated his leg pain 
was gone. Claimant treated post-operatively with physical therapy and pain 
medications.  

 
5. The Employer terminated Claimant’s employment in October 2009. 
 
6.  Claimant continued to show improvement and was originally placed at 

maximum medical improvement (MMI) on November 18, 2009. Dr. Olsen 
assigned a 14% whole person impairment rating, permanent work restrictions, 
and maintenance care recommendations were given. Respondents filed a final 
admission of liability on December 16, 2009 based on the findings of Dr. Olsen. 

 
7. On August 4, 2010, the Claimant returned to Dr. Olsen reporting a 60% 

worsening of his symptoms.  He told Dr. Olsen that his symptoms increased 
shortly after he was placed at MMI but that he tried to deal with it by maintaining 
his home exercise program. Dr. Olsen referred Claimant for another MRI and 
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prescribed medications.   
 
8. The MRI showed post-surgical changes at L5-S1 and a broad based 

disc bulge at L4-5 without significant neural impingement.  Dr. Olsen did not think 
the MRI findings were particularly significant in terms of a worsening though he 
did not that Claimant clinically presented with signs of radiculitis. 

 
9. Dr. Olsen recommended additional injections, which were done, but it 

was determined a second surgery may alleviate Claimant’s pain complaints. 
Claimant continued to treat conservatively with medications and a home 
exercise program. 

 
10. The Claimant saw Dr. Olsen on October 6, 2010, and reported he 

was depressed and contemplating suicide.  Dr. Olsen referred Claimant to Dr. 
Ron Carbaugh and an appointment was scheduled for October 8, 2010.  

 
11. Claimant apparently did see Dr. Carbaugh on October 8, 2010, but 

this record was not offered into evidence.  The treatment notes from Claimant’s 
appointment with Dr. Olsen on October 14, 2010, indicate that Claimant did see 
Dr. Carbaugh on October 8, 2010, and that Claimant had severe work-related 
depression. 

 
12. On October 14, 2010, Claimant returned to Dr. Shen who 

recommended revising the decompression and microdiscectomy that was 
previously performed.  

 
13. Claimant returned to Dr. Olsen on October 16, 2010.  Apparently 

earlier that day the Claimant had called Dr. Olsen’s office and indicated he “did 
not want to live anymore” due to marked aggravation of his back pain.  A police 
officer was dispatched to the Claimant’s home.  The officer determined that 
Claimant was not suicidal.  Dr. Olsen agreed after examining the Claimant on 
the afternoon of October 16, 2010.   

 
14. On November 3, 2010, Dr. Olsen noted that although Claimant’s 

psychological condition appeared stable, Claimant reported to Dr. Olsen that his 
surgery had been placed on hold until he is psychologically stable.  

 
15. On November 9, 2010, Dr. Carbaugh evaluated the Claimant again for 

the purposes of determining whether the Claimant was a good surgical 
candidate.   Dr. Carbaugh noted that he evaluated Claimant regarding his recent 
divorce, substance abuse, and cognitive and behavioral strategies for pain and 
depression management. Dr. Carbaugh did not feel there were any psychological 
concerns to prevent Claimant from proceeding with another surgery. He noted 
that Claimant’s psychological and psychosocial situation had improved since the 
initial evaluation on October 8, 2010.  
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16. On January 4, 2011, Dr. Shen performed a revision of the left L5-S1 
microdiscectomy.  

 
17. Claimant reported to Dr. Olsen on January 19, 2011, that his left leg 

paresthesias had resolved, he only had central back pain, and denied any 
depression.  

 
18. The Respondents filed a new general admission of liability on January 

10, 2011.  
 
19. Claimant returned to Dr. Olsen on March 3, 2011, and reported his 

symptoms were worsening particularly in his left leg. Dr. Olsen noted clinical 
signs of left L5-S1 radiculitis.  

 
20. A repeat MRI performed between March 3 and March 16, 2011 

demonstrated a recurrent disc protrusion at L5-S1 and progression of disc 
desiccation and collapse of the L5-S1 disc.   Claimant discussed the MRI results 
with both Dr. Olsen and Dr. Shen on March 16, 2011.  Dr. Shen raised the 
possibility of a spinal fusion procedure as the next step in Claimant’s treatment.  

 
21. Respondents referred the Claimant to Dr. Michael Rauzzino for an 

independent medical examination, which was performed on May 14, 2011. Dr. 
Rauzzino opined Claimant exhibited significant pain behaviors and had some 
concerns for his candidacy for a lumbar fusion due to his past history of drug and 
alcohol abuse. Although he felt the outcome of a fusion surgery was uncertain, 
he nevertheless recommended a lumbar decompression and fusion and 
indicated that Claimant was entitled to such a procedure.  

 
22. On June 1, 2011, Dr. Olsen examined Claimant and opined it was 

likely that his central back pain would remain quite similar to the presurgical pain. 
Claimant elected to have surgery and an L5-S1 lumbar fusion was performed on 
July 12, 2011, by Dr. Shen. Claimant treated post-operatively with physical 
therapy and pain medications.  

 
23.    On February 2, 2012, Claimant was again placed at MMI by Dr. 

Olsen and assigned a 14% whole person impairment rating. Dr. Olsen 
apportioned 4% due to the previous impairment rating; therefore, 10% whole 
person was his final impairment rating.  

 
24.  Dr. Olsen assigned permanent work restrictions of 15 pounds lifting, 

10 pounds repetitive lifting, and 25 pounds pushing, pulling and carrying based on 
a functional capacity evaluation (FCE) completed on January 23, 2012 with Ed 
Correia, PT.   

 
25.      A final admission of liability was filed on February 14, 2012 

admitting for the findings of MMI and PPD per Dr. Olsen. Respondents also 
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admitted for reasonable and necessary maintenance care.  Claimant timely 
objected and requested a DIME.  

 
26.     The DIME was conducted on May 14, 2012, by Dr. Stephen 

Lindenbaum. Dr. Lindenbaum agreed Claimant reached MMI on February 2, 
2012, and assigned a 31% whole person impairment rating. Dr. Lindenbaum 
assigned 18% for range of motion loss, 13% under Table 53, and 3% for 
neurologic deficit. Combined, this equaled 31% whole person. Dr. Lindebaum 
opined there was no basis for a specific psychiatric disorder and no impairment 
for this disorder was assigned.  

 
27. Respondents filed an application for hearing to overcome the DIME 

finding of PPD. Claimant filed a response to application for hearing endorsing the 
issue of PTD.  

 
28.  Claimant returned to Dr. Olsen complaining of back pain and an EMG 

was conducted on July 25, 2012. The results of the EMG were negative and 
there was no electrodiagnostic evidence of left lower leg radiculopathy, 
peripheral nerve entrapment or plexopahty. Dr. Olsen recommended Claimant 
lose some weight to help alleviate some of his pain.  

 
29. On August 22, 2012, an IME was performed at respondents request by 

Dr. Henry Roth.  Dr. Roth opined that Claimant had significant pain behaviors.  
Dr. Roth opined that Claimant had no pain related to L5-S1 since it was not 
medically established by physical exam, electrodiagnostics, and the definitive 
surgical procedures. Dr. Roth also opined in his initial assessment that 
Claimant’s examination does not allow any medical determination with respect to 
the validity or nature of his pain complaints. The only prominent feature of the 
examination was nonphysiologic.  

 
30. Dr. Roth further opined that “at no point in time were there left lower 

extremity objective neurologic findings” that corresponded with the “nonsensical 
nature of the exaggerated physical presentation, replete with 5/5 Waddell, pain 
behaviors and the reporting of severe pain in the foot when there was neither a 
positive EMG/nerve conduction study nor any abnormality of the foot to 
examination.” 

 
31. Dr. Roth opined Claimant was capable of working and that his current 

medical condition makes no credible medical sense and does not correlate with 
anything physiologically known or demonstrated to be wrong with Claimant. Dr. 
Roth stated Claimant can perform sedentary work and light work and there is no 
physiologic basis for Claimant not being able to stand, walk and sit.  Dr. Roth 
indicated that behavioral factors are more prominent than physical pathology.  

 
32. Dr. Roth testified that the impairment procedure and the 23% 

impairment rating assigned by Dr. Olsen was correct and should be utilized. Dr. 
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Roth did not agree with the 31% impairment rating assigned by the DIME due to 
the variance in the range of motion loss rating from when Dr. Olsen placed 
Claimant at MMI on February 2, 2012, and when the DIME took place on May 14, 
2012. Dr. Roth did not agree with the neurologic deficit rating assigned by the 
DIME as well.   

 
33. Dr. Roth did not believe that Claimant was depressed based on the 

testimony Claimant provided during the hearing.  Dr. Roth, however, indicated 
that some of Claimant’s testimony made Claimant sound delusional or perhaps 
paranoid.  Nevertheless, Dr. Roth did not believe Claimant’s potential delusional 
thoughts or paranoia were significant enough to prevent the Claimant from 
returning to the workforce.   

 
34. The Claimant was also seen by Dr. Lynn Parry for an IME on March 8, 

2012.  Dr. Parry agreed that Claimant reached MMI on February 2, 2012, but 
concluded that Claimant’s impairment rating should be 36% whole person.  Dr. 
Parry’s range of motion measurements resulted in higher deficits than those 
taken by Dr. Olsen or Dr. Lindenbaum.  Further, Dr. Parry assigned psychiatric 
impairment and neurological impairment.   Dr. Parry noted that Claimant’s 
depression was not as bad as it was when he first saw Dr. Carbaugh but that he 
had not received any treatment for it.  Dr. Parry believes that Claimant would 
benefit from psychological counseling.  Finally, Dr. Parry opined that Claimant 
cannot return to work.   

 
35. Dr. Lindebaum testified in his deposition on August 30, 2012, that he 

made a mistake with his neurologic impairment rating and it should be a 1% 
versus a 3% to equal 30% overall for Claimant’s impairment rating. Dr. 
Lindenbaum otherwise stood by his impairment rating of the Claimant including 
the range of motion testing he performed.  Dr. Lindenbaum also credibly 
explained the basis for the neurologic impairment rating.  He explained that an 
EMG does not always detect mild neurologic changes and that Claimant may 
have scarring around the nerve or stress on the facet joints.   Dr. Lindenbaum 
agreed with Dr. Olsen that a psychiatric rating was not indicated for the Claimant.   

 
36. Dr. Olsen testified by deposition on September 10, 2012, that he had 

no  reason to believe that Dr. Lindenbaum’s range of motion testing was incorrect 
or not performed in accordance with the AMA Guides to Permanent Impairment 
(3rd Edition).  Dr. Olsen also explained that the differences in the range of motion 
taken by him and Dr. Lindenbaum were fairly insignificant and can be attributed 
to the Claimant having a good or bad day.  Dr. Olsen also indicated that objective 
findings of a neurologic deficit are necessary before assigning impairment for 
such deficits and that when he evaluated the Claimant for permanent impairment, 
he found no objective findings.  Finally, Dr. Olsen testified that no psychiatric 
impairment was indicated and that Claimant had a bright and positive affect for 
the most part.   
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37. Both Drs. Roth and Olsen agreed that a recent study concluded that 
workers’ compensation claimants who have spinal fusion surgeries have poor 
outcomes including a high rate of failing to return to work. Dr. Roth explained that 
he did not believe it is the fusion itself that causes claimants to leave the 
workforce rather it is the person on whom the procedure is performed meaning 
that person’s behavioral factor and personal circumstances. Dr. Roth testified 
that Claimant’s prognosis is poor or dismal especially if Claimant is not motivated 
out of necessity to get better.   

 
38. The Claimant was born in Mexico and his native language is Spanish. 

He immigrated into the U.S. in 1989 and became a U.S. citizen in 1991.  He has 
learned to speak English very well and he obtained his GED.  He has obtained 
some computer skills and has the ability to apply for jobs online.  He also took a 
course at a community college on importing and exporting, but he never worked 
in that field.  The Claimant has also completed truck driving school and has 
obtained a commercial driver’s license.   

 
39. Since moving to the U.S., the Claimant has worked as a garment 

cutter, a supervisor in a meat packing plant and for a cabinet shop, a customer 
service representative for a telecommunications company and as a commercial 
truck driver.   

 
40. The Claimant underwent a vocational evaluation with John Macurak in 

March 2010.  Macurak considered physical restrictions assigned by DR. Ramos, 
who had performed an IME at Claimant’s request.  Those restrictions included:  
no lifting greater than 15 pounds floor to waist; no pushing/pulling greater than 30 
pounds; work duties that allow stretching, rest, and position changes on an as 
needed basis; no climbing of ladders or working at unprotected heights; no 
crouching, crawling, kneeling or squatting; no walking, or standing for greater 
than 45 minutes without a period of rest for 15 minutes; and no prolonged sitting 
for greater than 30 minutes without the ability to get up and walk, stretch and rest 
for 10 minutes.  Based on these restrictions and those imposed by Dr. Ladwig 
immediately after Claimant’s injury, Macurak determined that Claimant 
restrictions limited him to the “Modified-Sedentary-Light” work category. 

 
41. Macurak apparently consulted the Dictionary of Occupational Titles 

and determined that Claimant’s transferable skills may enable him to work in a 
limited number of occupations classified as sedentary.  Macurak also reviewed 
job listings in the metropolitan Denver area and concluded that Claimant is 
unemployable as a result of his work injury.   

 
42. The Claimant applied for the State of Colorado’s Division of Vocational 

Rehabilitation program in February 2010 and was placed on a waiting list due to 
lack of resources.  Around March 2012, the Claimant was accepted into the 
Division of Vocational Rehabilitation program.  His program participation resulted 
in him working as a sheet folder for Provider Resource Clearing House beginning 



 89 

on July 18, 2012.  The Claimant testified that folding sheets caused him 
significant pain such that the employer let him go because he could not complete 
a four-hour shift. 
 

43. On February 22, 2010, the Claimant applied for Social Security 
disability benefits and was initially denied.  Ultimately, an attorney adviser 
reviewed his case and found that Claimant became disabled as of May 20, 2009  

 
44. Respondents referred the Claimant for a vocational evaluation with 

Roger Ryan which occurred on July 12, 2012. Ryan opined based on Claimant’s 
report that he could work, his active pursuit of services through the Division of 
Vocational Rehabilitation, his transferable skills, labor market research results, 
and the opinion of Claimant’s treating physicians, Claimant was able to work and 
earn a wage. 

 
45. Ryan sent a letter to Dr. Olsen which contained 20 occupations and 

very brief descriptions of each job.  Dr. Olsen checked 17 of the 20 listed 
occupations indicating that he felt that Claimant could work in those positions. Dr. 
Olsen later testified that if the job descriptions had been more detailed, he may 
not have agreed the Claimant was capable of performing them.  He explained 
that he agreed Claimant was capable of a position based solely on the brief or 
cursory explanations provided, but that not all of these positions were necessarily 
light duty.  Dr. Olsen has opined that Claimant could work in a light work 
category.   

 
46. Ryan testified at hearing that he was able to locate potential vocational 

opportunities that were within Claimant’s work restrictions. Ryan further testified 
that Claimant’s education with a GED and his prior work experience as a 
customer service representative were useful transferable skills that would allow 
Claimant to work in sedentary to light duty work.  

 
47. Ryan identified vocational opportunities in the Denver area that would 

be suitable for Claimant. These were telemarketer/customer service 
representative, parking cashier, night auditor, presser, production assembler, 
restaurant host, driver, ticket taker, usher, information clerk, collection clerk, 
sales clerk, and outside deliverer.  

 
48. Ryan further testified that he did not agree with the opinion of 

Macurack that Claimant is not employable. Ryan testified that Mr. Macurack’s 
report is outdated because it was completed in 2010, his research was not valid, 
and not based on the current job market, nor did Macurack contact prospective 
employers about job opportunities.   

 
49. Dr. Olsen testified in his deposition on September 10, 2012, that he 

believes Claimant can work light duty work.  
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32. Although the Claimant provided a list of employers where he had 
“applied”, Mr. Ryan’s sampling of those contacts suggests that these do not 
represent true applications. Claimant did not actively pursue job opportunities, 
but simply asked if an employer was hiring and never did a follow-up or 
attempted to fill out applications. Certain employers were simply not hiring, but 
this is not due to Claimant’s work restrictions.   

 
33. Claimant testified that he can work and there might be something out 

there for him, he just has not found it yet.   
 
34. Based on the foregoing, the Judge finds that Claimant is not 

permanently and totally disabled as a result of his work injury.  The Judge also 
finds that neither party overcame the DIME physician’s opinions concerning 
impairment ratings or MMI, to the extent the Claimant intended to assert that he 
is not at MMI because he has an untreated and related psychological condition.   

 

CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Judge enters the following 
Conclusions of law:   

1. A Claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-
42-101, C.R.S.   A preponderance of the evidence is that which leads the trier-of-
fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a 
Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  Section 8-43-201, 
C.R.S.    

2. The ALJ's factual findings concern only evidence that is dispositive of 
the issues involved.  The ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ 
Compensation case is decided on its merits.  Section 8-43-201, supra. 
 

Permanent Total Disability 
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4. Section 8-40-201(16.5)(a) defines permanent total disability as the 
inability to earn “any wages in the same or other employment.” Christie v. Coors 
Transportation Co., 933 P.2d 1330 (Colo. 1997).  Under the statute, the Claimant 
carries the burden of proof to establish permanent total disability by a 
preponderance of the evidence. The question of whether the Claimant proved 
permanent total disability is a question of fact for resolution by the Administrative 
Law Judge.  Under this statute, a Claimant is not permanently and totally 
disabled if she able to earn some wages in modified, sedentary, or part time 
employment. McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. 
App. 1995). 

5. In ascertaining whether a Claimant is able to earn any wages, the 
Judge may consider various “human factors,” including a Claimant's physical 
condition, mental ability, age, employment history, education, and availability of 
work that the Claimant could perform.  Weld County School Dist. RE-12 v. 
Bymer, 955 P.2d 550, 556 (Colo. 1998); Holly Nursing v. ICAO, 992 P.2d 701, 
703 (Colo. App. 1999).  The overall objective of this standard is to determine 
whether, in view of all of these factors, employment is "reasonably available to 
the Claimant under his or her particular circumstances." Bymer, 955 P.2d at 557.   
   

6. As found, based on the credible testimony of vocational expert Ryan 
and a consideration of a number of “human factors” Claimant has failed to 
establish that it is more likely than not that he unable to earn any wages in the 
same or other employment.  Claimant is only 47 years old and has acquired 
sufficient skills throughout his employment history in order to earn wages.   
Despite the educational limitations that Claimant raised in that he has a GED 
rather than a diploma, Claimant has learned to use a computer, has taken and 
passed a written commercial drivers’ license examination, has taken an 
additional course on importing and exporting, and has worked in a supervisory 
role.  Claimant has also worked in customer service.  Claimant is also bilingual in 
Spanish and English.  Claimant’s physical restrictions place him in the light or 
sedentary work category and Ryan has identified several vocational opportunities 
that are within the work restrictions provided by Dr. Olsen.  Claimant is thus 
capable of earning wages in some amount, and not permanently and totally 
disabled pursuant to the definition set forth in the Colorado Workers’ 
Compensation Act.     
 

Overcoming the DIME Opinion/Permanent Partial Disability 
 

7. Section 8-42-107(8), C.R.S., provides a Division IME process when a 
party disputes permanent medical impairment or maximum medical 
improvement.  Section 8-42-107(8)(c) C.R.S. provides that if either party disputes 
the finding of a DIME the finding of the DIME shall be overcome only by clear 
and convincing evidence. Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME 
findings must produce evidence showing it is highly probable that the DIME is 
incorrect.  Whether the DIME physician’s medical impairment rating has been 
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overcome by clear and convincing evidence is a question of fact for the ALJ.  
Metro Moving and Storage Company v. Gussert, 914 P.2d 411 (Colo. App. 
1995). 
 

8. Clear and convincing evidence is highly probable and free from serious 
or substantial doubt, and the party challenging the DIME physician's finding must 
produce evidence showing it highly probable the DIME physician is incorrect.  
Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A 
fact or proposition has been proved by clear and convincing evidence if, 
considering all the evidence, the trier-of-fact finds it to be highly probable and 
free from serious or substantial doubt.  Metro Moving & Storage Co. v. Gussert, 
supra.  The mere difference of medical opinion does not constitute clear and 
convincing evidence to overcome the opinion of the DIME physician. Javalera v. 
Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAO July 19, 
2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (Nov. 17, 2000). 

9. If the DIME physician offers ambiguous or conflicting opinions 
concerning MMI or impairment, it is for the ALJ to resolve the ambiguity and 
determine the DIME physician's true opinion as a matter of fact. Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000); Stephens v. North & Air Package Express Services, W. C. No. 4-492-570 
(February 16, 2005), aff'd, Stephens v. Industrial Claim Appeals Office (Colo. 
App. 05CA0491, January 26, 2006) (not selected for publication). The ALJ 
should consider all of the DIME physician's written and oral testimony. Lambert & 
Sons, Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 
1998). Once the ALJ determines the DIME physician's opinion concerning MMI 
or permanent impairment, the party seeking to overcome that opinion bears the 
burden of proof by clear and convincing evidence. Clark v. Hudick Excavating, 
Inc., W. C. No. 4-524-162 (November 5, 2004). 

 
10. During his deposition, Dr. Lindenbaum clarified his opinions concerning 

permanent impairment. He indicated that Claimant’s overall permanent 
impairment rating should total 30% rather than 31%, which is the DIME 
physician’s true opinion and the opinion that must be overcome by both parties.   

 
11. The Judge is not persuaded by Dr. Parry’s opinions concerning 

permanent physical impairment or psychological impairment.  Claimant had brief 
moments of feeling depressed which he overcame.  There is simply no credible 
medical evidence that supports Claimant’s claims that he is presently depressed 
and requires treatment for that depression.  There is also no credible evidence 
that Claimant is delusional or that his delusional thinking requires treatment.  
Accordingly, the Judge rejects Dr. Parry’s opinion in its entirety.  Claimant has 
not proven he is not at MMI for a psychological condition or that if he had 
reached MMI for a psychological condition, that he would be entitled to any 
impairment rating for it.  The Judge is also not persuaded that Dr. Parry’s 
conclusions concerning range of motion loss or neurologic deficit constitute clear 
and convincing evidence that Dr. Lindenbaum’s opinions are incorrect.    
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12. The Judge is also not persuaded by Dr. Roth’s opinions concerning 

permanent impairment.  Dr. Roth merely disagrees with Dr. Lindenbaum; 
however, it is not highly probable that Dr. Lindenbaum’s opinion is incorrect.  As 
Dr. Olsen explained, the differences in the range of motion taken by him and Dr. 
Lindenbaum were fairly insignificant and can be attributed to the Claimant having 
a good or bad day.  Dr. Olsen specifically testified that he did not think Dr. 
Lindenbaum erred in his determinations.  Further, Dr. Lindenbaum’s testimony 
concerning the basis for the neurologic impairment was persuasive and credible. 
Dr. Roth’s testimony concerning lack of objective evidence on the EMG is not 
persuasive in light of Dr. Lindenbaum’s explanation for such lack of findings on 
the EMG.  Consequently Claimant sustained an overall 30% whole person 
permanent impairment.  This impairment includes the previous impairment rating 
assigned by Dr. Olsen when Claimant first reached MMI on November 19, 2009.  
Thus, the Respondents are entitled to a credit to offset any PPD previously paid 
to the Claimant.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for permanent total disability is denied and dismissed. 

2. Claimant reached MMI on February 2, 2012, with an overall permanent 
impairment of 30% whole person.   

3. The insurer shall pay interest to Claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 7, 2012 

Laura A. Broniak 
Administrative Law Judge 
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Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-165-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she sustained 
an injury arising out of and within the course of her employment? 

 Did claimant prove by a preponderance of the evidence that she is entitled 
to medical and temporary disability benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

41. Employer operates a small parts assembly business, where 
claimant began working in November of 2010. Claimant’s duties involved using 
her fingers to repetitively push ends of wires onto sensors. Employer terminated 
claimant on April 1, 2011. Claimant's age at the time of hearing was 55 years. 

42. On May 9, 2011, claimant went to her PCP, John Flanagan, M.D., 
for a health maintenance evaluation. Dr. Flanagan recorded the following history: 

In general [claimant] is doing very well. She has had some pain in 
the thumb and index finger of her left hand, worse in the mornings, 
for the past few months. She has also noted some weakness. No 
neck pain. Attributes it to work. 

(Emphasis added). Dr. Flanagan diagnosed left carpal tunnel syndrome 
(CTS), prescribed a splint and stretching exercises, and told her to follow 
up in a month if her symptoms persisted. Dr. Flanagan counseled claimant 
to perform regular aerobic exercise and lose weight.  

43. Claimant returned to Dr. Flanagan on July 14, 2011, reporting 
continuing difficulties with her left hand and new symptoms of triggering of her 
left thumb. Claimant again attributed her left hand symptoms to work at employer 
in April. Dr. Flanagan referred claimant to Orthopedic Surgeon Christopher J. 
Copeland, M.D., for evaluation. 

44. Dr. Copeland evaluated claimant’s left hand on July 20, 2011. Dr. 
Copeland diagnosed probable left CTS and left trigger thumb. Dr. Copeland 
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injected claimant’s left thumb with cortisone. Dr. Copeland referred claimant to 
physical therapy to evaluate and treat her trigger thumb and CTS symptoms. 

45. Claimant testified that, in July of 2011, she went to employer and 
reported to her former supervisor, *F, and the company secretary that she had 
CTS. *F told claimant she could not help her. *F failed to refer claimant to any 
medical provider or physician. 

46. Dr. Copeland reevaluated claimant on August 5, 2011, when she 
reported good relief from the injection of her left thumb. Claimant reported no 
more triggering of her left thumb. Claimant complained of symptoms of heaviness 
of her left index finger. Dr. Copeland diagnosed resolving left trigger thumb, 
possible left index trigger finger with tenosynovitis, and probable CTS. Dr. 
Copeland injected claimant’s index finger and planned to obtain electrodiagnostic 
nerve conduction studies (EMG). 

47. On December 2, 2011, claimant filed a Workers’ Claim for 
Compensation . for bilateral CTS. 

48. Claimant returned to Dr. Flanagan on February 16, 2012, 
complaining of left hand pain and a one-month history of right shoulder pain On 
February 17, 2012, Dr. Flanagan wrote a general letter containing the following 
history: 

This [left hand] pain started in March of 2011 when she was 
working at a job that required a lot of flexion and extension of her 
fingers and wrists. 

Dr. Flanagan noted that Dr. Copeland had confirmed the diagnosis of left CTS 
and recommended an EMG study. Dr. Flanagan further wrote: 

She remains unable to work because every time she tries to do 
something that involves her hands, her symptoms worsen. 

Dr. Flanagan however failed to opine it medically probable that claimant’s left 
CTS or left trigger thumb arose out of claimant’s work at employer. 

49. Claimant testified that, on April 8, 2011, she awoke with fingers of 
both hands contracting in a claw-like position and with tingling in the palm of 
each hand. Claimant’s testimony that she was experiencing symptoms in both 
hands is unsupported by the medical record history she gave Dr. Flanagan and 
Dr. Copeland.  

50. Claimant failed to show it more probably true than not that her use 
of her hands at work for employer caused, intensified, or, to a reasonable 
degree, aggravated CTS in her wrists and hands. The Judge credits the medical 
opinions of Dr. Flanagan and Dr. Copeland in finding it medically probable 
claimant has developed left CTS and left trigger thumb conditions. There was no 
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persuasive medical evidence otherwise showing it medically probable claimant 
has developed a CTS condition in her right wrist and hand. Crediting her 
testimony, claimant’s symptoms began some 8 days after employer terminated 
her. Claimant thus had not been performing work at employer for over a week. 
There was no persuasive medical evidence showing it medically probable 
claimant’s hand activities at employer caused, intensified, or, to a reasonable 
degree, aggravated her wrists and hands.  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues she has proven by a preponderance of the evidence that 
she sustained a compensable injury to her bilateral hands and wrists. The Judge 
disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that she sustained an injury arising out of and within the course of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985). A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
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Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by §8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the 
employment.  

 
(Emphasis added). 
 

A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the 
claimant’s employment duties or working conditions. Wal-Mart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). This section 
imposes additional proof requirements beyond that required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 
1993).  The existence of a preexisting condition does not defeat a claim for an 
occupational disease.  Id.   A claimant is entitled to recovery only if the hazards 
of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of 
the disease, the claimant suffers from an occupational disease only to the extent 
that the occupational exposure contributed to the disability. 

Here, the Judge found claimant failed to show it more probably true than 
not that her use of her hands at work for employer caused, intensified, or, to a 
reasonable degree, aggravated her wrists and hands. Claimant thus failed to 
prove by a preponderance of the evidence that she sustained a compensable 
injury to her bilateral hands and wrists. 

While the Judge credited the medical opinions of Dr. Flanagan and Dr. 
Copeland in finding it medically probable claimant has developed left CTS and 
left trigger thumb conditions, there was no persuasive medical evidence 
otherwise showing it medically probable claimant has developed a CTS condition 
in her right wrist and hand. As found, claimant’s hand symptoms began some 8 
days after employer terminated her after she had not been performing work at 
employer for over a week. The Judge found no persuasive medical evidence 
showing it medically probable claimant’s hand activities at employer caused, 
intensified, or, to a reasonable degree, aggravated her wrists and hands. 
Claimant thus failed to sustain her burden of proof. 
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The Judge concludes claimant’s claim for workers’ compensation benefits 
for bilateral hand and wrist complaints should be denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Claimant’s claim for workers’ compensation benefits for bilateral 
hand and wrist complaints is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _November 7, 2012_ 

 
Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-856-641-04 

ISSUES 

 The issues for determination are:  

1. Medical benefits;  

2. Temporary total disability benefits from May 2, 2011 to June 2, 
2012;  and 
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3. Whether this claim has been closed by a Final Admission of 
Liability.  

FINDINGS OF FACT 

1. Claimant sustained a compensable injury on May 2, 2011.  Franklin 
Shih, M.D., placed Claimant at maximum medical improvement on May 30, 2012.  
Dr. Shih stated that Claimant had ongoing cervical and lumbar symptomatology.  
He measured Claimant’s range of motion of the cervical and lumbar spine, and 
using the AMA Guides, rated Claimant’s permanent impairment at 23% of the 
whole person.  

2. The Insurer prepared a Final Admission of Liability (FAL).  The FAL 
admitted liability for medical benefits to the date of maximum medical 
improvement (MMI), to permanent partial disability benefits based on Dr. Shih’s 
rating of 23% of the whole person, and admitted liability for benefits after 
maximum medical improvement.   

3. The FAL was mailed on June 5, 2012 to Claimant and to the 
Division of Workers’ Compensation.     

4. Claimant received a copy of the Final Admission of Liability.  
Claimant filed an Application for hearing on July 18, 2012, more than 30 days 
from the date of the FAL.  

5. Claimant stated that he filed a written objection to the FAL.  Exhibit 
10 shows that Claimant did not request a Division independent medical 
examination, but did state that he will mail an Application for Hearing on disputed 
issues.  Claimant signed the Certificate of Mailing on the Objection form.  The 
Certificate of Mailing stated that it was mailed on June 4, 2012 to Employer and 
to the Division of Worker’s Compensation.   

6. The Certificate of Mailing was partially completed by Insurer when it 
mailed the FAL to Claimant.  The Insurer had typed in the date, June 4, 2012, 
and also typed in Employer’s and the Division of Worker’s Compensation 
addresses.  Claimant could not have mailed the Objection on June 4, 2012, as 
that was before it could reasonably have been delivered to him. The adjustor 
testified that she did not receive an objection to the FAL.   

7. Claimant’s errors in not filling out the date on the Certificate of 
Mailing and in mailing the Objection to Insurer were the result the Insurer’ 
incorrect information typed onto the form, and will not be held against Claimant.  

8. Claimant did not request a Division independent medical 
examination, and the issues of MMI and permanent partial disability benefits are 
closed.   
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9. Medical benefits after MMI remains open.  Dean Prok, M.D., has 
prescribed Ibuprofen 800 mg and Cyclobenzaprine 10 mg.  Claimant attempted 
to fill the prescriptions at Walgreens on September 27, 2012.  Walgreens refused 
to fill the prescription because the prescriptions were “denied”.  

CONCLUSIONS OF LAW 

 An MMI determination and impairment rating of an authorized treating 
physician may only be challenged by a Division independent medical 
examination (DIME).  Section 8-42-107(8), C.R.S. The time to request a DIME 
commences with the date of mailing of a Final Admission of Liability, and must be 
made within 30 days.  Sections 8-42-107.2(2)(a)(I)(A) and 8-42-107.2(2)(b), 
C.R.S.  Claimant did not request a DIME within 30 days of the FAL.  The issues 
of MMI and permanent partial disability benefits are closed by the FAL.  Insurer is 
not liable for temporary disability benefits after MMI.  Section 8-42-105(3)(a), 
C.R.S.  

 In the FAL, Insurer admitted liability for medical benefits after MMI. Insurer 
remains liable for medical benefits from authorized physicians that are 
reasonable needed to relieve Claimant from the effects of the compensable 
injury.  Section 8-42-101(1), C.R.S.  If Dr. Prok is an authorized treating 
physician, Insurer will be liable for the costs of his prescriptions to relieve 
Claimant from the effects of the compensable injury.   

ORDER 

 It is therefore ordered that: 

1. Claimant’s request for temporary disability benefits is denied.   

2. Insurer will be liable for the costs of prescriptions to relieve 
Claimant from the effects of the compensable injury when 
prescribed by an authorized treating physician 

3. Issues not previously determined and not determined herein are 
reserved for future determination. 

If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You 
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may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  November 7, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-778-285-01 & WC 4-778-285-02 

ISSUES 

 The issue determined herein is claimant’s petition to reopen. 

FINDINGS OF FACT 

1. On July 14, 2008, claimant suffered an admitted work injury to his left 
lower leg.  He slipped under a machine and suffered a laceration to the front of his 
leg. 

 
2. Claimant was treated at Memorial Hospital emergency room with 

stitches and medications.  On July 24, Dr. Akers removed the sutures. 
 
3. Dr. Carrier began treatment of claimant on July 29, 2008, diagnosing 

healing laceration. 
 
4. On August 27, 2008, Dr. Carrier reexamined claimant, who 

complained of a numb scar, but no other problems.  Dr. Carrier determined that 
claimant was at maximum medical improvement (“MMI”) without permanent 
medical impairment.  Dr. Carrier discharged claimant with instructions to be 
reexamined in January 2009 and to follow up as needed. 

 
5. Claimant returned to Dr. Carrier on September 17, 2008, reporting 

pins and needles sensation.  Dr. Carrier concluded that the symptoms were signs 
of healing of the nerves and noted that claimant was still at MMI. 

 
6. On October 21, 2008, Dr. Carrier reexamined claimant, who 

complained of some pain.  Dr. Carrier prescribed neurontin and instructed him to 
continue physical therapy. 

 
7. On October 28, 2008, Dr. Carrier again examined claimant, 

concluded that he was still at MMI, and instructed him to continue physical therapy. 
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8. On November 4, 2008, Dr. Carrier reexamined claimant, who 

reported left leg pain.  Dr. Carrier prescribed a Lidoderm patch and Lyrica.  He 
concluded that claimant was still at MMI. 

 
9. On November 25, 2008, Dr. Carrier made a final reexamination of 

claimant, who reported no improvement from the physical therapy.  Dr. Carrier 
determined 2% impairment of the lower extremity due to sensory loss in the 
superficial common peroneal nerve.  Dr. Carrier discharged claimant from care. 

 
10. On December 10, 2008, respondent filed a FAL for permanent partial 

disability (“PPD”) benefits based upon 2% impairment of the leg.  The FAL also 
admitted liability for $500 for disfigurement benefits.  The FAL denied liability for 
any post-MMI medical benefits.  The FAL contained the required notice to claimant.  
Claimant did not file an objection to the FAL and an application for hearing on any 
ripe issues within 30 days. 

 
11. Claimant then returned to work for another employer.  He suffered a 

May 16, 2010, injury to his low back.  Claimant received some injections for that 
injury.  On November 19, 2010, Dr. Siemar examined claimant, who reported a 
rash on his back over the injection sites. 

 
12. On December 14, 2010, Dr. Hattem reexamined claimant, who 

requested that his May 2010 injury claim be closed.  Dr. Hattem determined that 
claimant was at MMI for the injury and discharged him from care.  Claimant did not 
report any left leg symptoms. 

 
13. Claimant returned to work for a third employer.  On May 25, 2011, Dr. 

Castrejon examined claimant, who reported the history of the May 16, 2010, low 
back injury and complained of right leg pain.  Claimant did not report any left leg 
symptoms. 

 
14. On August 8, 2011, claimant suffered another low back injury while 

working for the third employer.  On September 2, 2011, Dr. Castrejon reexamined 
claimant, who reported the August 2011 injury moving concrete.  Claimant 
complained of low back pain and right leg pain.  He did not report any left leg 
symptoms.  Dr. Castrejon diagnosed chronic lumbosacral strain with right sacroiliac 
(“SI”) joint dysfunction and right leg radiculitis.  Dr. Castrejon administered a right SI 
joint injection.  Claimant did not report any left leg symptoms. 

 
15. On December 15, 2011, Dr. Hattem reexamined claimant, diagnosed 

myofascial low back pain, and determined that he was at MMI for the August 2011 
injury with permanent impairment of 7% whole person.  Claimant did not report any 
left leg symptoms. 
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16. On June 14, 2012, claimant filed his petition to reopen based upon a 
change of condition. 

 
17. On June 18, 2012, Physician’s Assistant Downey at Peak Vista 

Community Health Center examined claimant, who reported constant and 
worsening pain in his left leg for one year.  He reported that the pain radiated to the 
top of his left foot.  Claimant apparently reported the injury was on December 14, 
2008 (sic).  Claimant requested a statement that claimant’s left leg had worsened.  
P.A. Downey refused to provide such a statement, noting that she had not 
previously treated or examined claimant’s left leg. 

 
18. On July 9, 2012, Dr. Castrejon reexamined claimant, who reported 

the history of the May 2010 and August 2011 low back injuries.   
 
19. Apparently, on July 25, 2012, Dr. McCarthy examined claimant, 

although the report was not placed in record evidence.  Dr. McCarthy apparently 
diagnosed a well-healed laceration, history of edema, and history of anxiety and 
depression that probably were magnifying claimant’s symptom complaints.  Dr. 
McCarthy reportedly found no orthopedic problems. 

 
20. On September 12, 2012, Dr. Castrejon reexamined claimant, who 

reported the history of the July 2008 left leg laceration.  Claimant wanted to reopen 
the claim.  Dr. Castrejon diagnosed a well-healed laceration with normal 
examination.  Dr. Castrejon noted that four years elapsed between the times that 
claimant sought treatment for the left leg.  Dr. Castrejon noted that the medical 
records contain no indication of any lost time or need for treatment for the left leg.  
Dr. Castrejon noted that he had examined claimant on September 2, 2011, 
regarding the low back problem, but claimant made no complaints about left leg 
symptoms.  Dr. Castrejon also noted that claimant made no complaints to Dr. Malis, 
who had been treating the 2011 low back injury, about any left leg symptoms.  Dr. 
Castrejon noted that claimant had performed physically demanding work for two 
subsequent employers after the left leg injury.  Dr. Castrejon noted on physical 
examination the absence of any objective findings.  Dr. Castrejon concluded that he 
was unable to determine that claimant’s current left leg complaints were related to 
the 2008 work injury. 

 
21. Claimant testified at hearing that he still has daily, constant pain in his 

left leg.  He admitted that he believed that his symptoms had been severe ever 
since the date of injury. 

 
22. Claimant has failed to prove by a preponderance of the evidence 

that he suffered a change of condition as a natural consequence of the admitted 
July 14, 2008 work injury.  The record evidence does not demonstrate that 
claimant suffered some change of condition as a natural consequence of a 
healed left leg laceration.  He received treatment for about four months in 2008 
and then sought no additional treatment.  All indications are that the laceration 
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healed well, as determined by Dr. Carrier.  Claimant requested that two medical 
providers document his change of condition of the left leg, but both providers 
refused to provide such documentation.  The preponderance of the evidence 
does not demonstrate that the left leg condition is worse.  Even if claimant has 
more subjective reports of pain, the opinions of Dr. Castrejon are persuasive.  It 
is possible, but not probable, that claimant’s current complaints of increased left 
leg symptoms are due to the work injury.  He worked for two more employers in 
physically demanding work.  He also now apparently has anxiety and depression, 
which are causing magnification of his symptoms.   
 

CONCLUSIONS OF LAW 

1. Pursuant to section 8-43-203(2)(b)(II), C.R.S., claimant’s claim for 
compensation and benefits was closed by the FAL on December 10, 2008.  
Section 8-43-203(2)(b)(II), C.R.S., as amended for injuries after August 5, 1998, 
provides: 
 

An admission of liability for final payment of compensation shall 
include a statement that this is the final admission by the workers' 
compensation insurance carrier in the case, that the claimant may 
contest this admission if the claimant feels entitled to more 
compensation, to whom the claimant should provide written 
objection, and notice to the claimant that the case will be 
automatically closed as to the issues admitted in the final admission 
if the claimant does not, within thirty days after the date of the final 
admission, contest the final admission in writing and request a 
hearing on any disputed issues that are ripe for hearing, including 
the selection of an independent medical examiner pursuant to 
section 8-42-107.2 if an independent medical examination has not 
already been conducted.  If an independent medical examination is 
requested pursuant to section 8-42-107.2, the claimant is not 
required to file a request for hearing on disputed issues that are 
ripe for hearing until after completion of the division's independent 
medical examination.  This information shall also be included in the 
admission of liability for final payment of compensation.  The 
respondents shall have thirty days after the date of mailing of the 
report from the division's independent medical examiner to file a 
revised final admission or to file an application for hearing.  The 
claimant shall have thirty days after the date respondents file the 
revised final admission or application for hearing to file an 
application for hearing, or a response to the respondents' 
application for hearing, as applicable, on any disputed issues that 
are ripe for hearing.  The revised final admission shall contain the 
statement required by this subparagraph (II) and the provisions 
relating to contesting the revised final admission shall apply.  When 
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the final admission is predicated upon medical reports, such reports 
shall accompany the final admission. 

 
As found, the FAL contained the required notice to claimant.  Because claimant did 
not file a timely objection to the FAL and application for hearing on the ripe issue of 
PPD and disfigurement benefits, section 8-43-203(2)(b)(II), C.R.S., bars the 
application for additional PPD and disfigurement benefits. 
 

2. Section 8-43-303(1), C.R.S., provides that an award may be 
reopened on the ground of, among other things, change in condition.  See Ward 
v. Ward, 928 P.2d 739 (Colo. App. 1996) (noting that change in condition has 
been construed to mean a change in the physical condition of an injured worker).  
Reopening is appropriate when the degree of permanent disability has changed, 
or when additional medical or temporary disability benefits are warranted. 
Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  Claimant 
has the burden of proving these requirements, see Osborne v. Industrial 
Commission, 725 P.2d 63 (Colo. App. 1986).  Claimant must prove that any 
change of condition is the natural and proximate consequence of the industrial 
injury, without any contribution from another separate causative factor.  Vega v. 
City of Colorado Springs, W.C. No. 3-986-865 & 4-226-005 (ICAO, March 8, 
2000).  As found, claimant has failed to prove by a preponderance of the 
evidence that he suffered a change of condition as a natural consequence of the 
admitted July 14, 2008 work injury. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s petition to reopen is denied and dismissed. 

2. Claimant’s claim for additional PPD and disfigurement benefits for 
his admitted July 14, 2008, injury is denied and dismissed. 

3. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 
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DATED:  November 8, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-869-335-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that she 
sustained an injury arising out of and in the course of her employment? 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to an award of temporary total disability benefits? 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to an award of reasonable and necessary medical benefits? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

 
51. The claimant was employed as a meat cutter.  While in the course 

of her employment on October 11, 2011 she fell backwards at work injuring her 
back and head.  The parties stipulated that the claimant’s average weekly wage 
is $479.40 subject to the claimant’s right to litigate an increase in the wage based 
on receipt of health insurance. 

52. At hearing the claimant testified that she fell when she attempted to 
use a hook to grab a piece of meat.  However, the hook tore away from the meat 
causing her to fall backwards injuring her back and head.  The claimant also 
testified that she sustained a loss of consciousness and did not recall anything 
until she awakened later in the employer’s health facility. 

53. The claimant’s testimony concerning the circumstances of her fall is 
not credible and persuasive.  The claimant’s testimony is significantly 
contradicted by the pertinent medical records. 

54. The employer’s health records reflect that within minutes of the fall 
a nurse examined the claimant at the scene of the accident.  The note reflects 
the claimant had “fallen backwards off of her stand and landed on her back,” and 
that she was “still on the floor and was alert and able to tell us that she is 3 MOS 
pregnant and that she became dizzy and fell on her back.”  This note contains no 
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indication that the claimant fell because she attempted to grab a piece of meat or 
that she lost consciousness. 

55. After the fall on October 11, 2011 the claimant was taken to the 
Colorado Plains Medical Center emergency room (ER).  The records from this 
visit are sparse and the most that can be plausibly discerned from them is that 
the claimant was diagnosed with a concussion.  There is no persuasive evidence 
concerning what if any history the claimant gave concerning the cause of the fall.   

56. The claimant visited the North Colorado Medical Center (NCMC) 
ER on October 12, 2012.  The WC 164 from this visit reflects the claimant gave a 
history of a “fall from platform while pulling meat.”  While this history is more 
consistent with the claimant’s hearing testimony, it does not state that she fell 
because she attempted to use a hook to grab meat and the hook gave way 
causing her to fall.  Moreover, the record is inconsistent with the claimant’s 
testimony because she reported that she did not lose consciousness as a result 
of the fall. 

57. The claimant again visited the NCMC ER on October 23, 2011.  On 
this occasion the claimant’s chief complaint was neck pain which she associated 
with a fall to the ground that occurred at work two days previously.  The claimant 
also reported she was involved in a motor vehicle accident one week prior to the 
ER visit and experienced neck pain as a result of that incident.  The report does 
not mention any incident at work on October 11.  Further, the record is 
inconsistent with the claimant’s testimony that she was discharged from her 
employment immediately after the October 11 accident. 

58. Considering the totality of the evidence the most credible 
explanation of the reason for claimant’s fall on October 11, 2011 is the one she 
provided to the nurse contemporaneously with the event.  Therefore the ALJ 
finds that claimant’s fall and injuries occurred because she became dizzy for 
reasons probably associated with her pregnancy.  Further there is no credible or 
persuasive evidence that the conditions of the claimant’s employment caused or 
contributed to the dizziness which precipitated the fall. 

59. There is not credible or persuasive evidence establishing that any 
“special hazard” of the claimant’s employment contributed to the occurrence of 
the fall or the degree of the injuries sustained.  The only credible evidence 
suggesting the possible existence of a “special hazard” is found in the medical 
records which mention that the claimant fell off of a “stand” or a “platform.”  
However, the record does not contain credible or persuasive evidence explaining 
the height and structural characteristics of the stand/platform such that the ALJ 
could infer that it constituted a special hazard which contributed to the claimant’s 
fall or injuries. 

CONCLUSIONS OF LAW 
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Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF FALL 

 The claimant alleges she fell backwards and injured her head and back 
when a hook gave way while she was pulling meat.  The ALJ concludes the 
claimant failed to prove that she sustained an injury arising out of her 
employment. 

The claimant must prove by a preponderance of the evidence that her 
injury was proximately caused by an injury arising out of and in the course of her 
employment with the employer.  Section 8-41-301(1)(b) & (c), C.R.S.; see City of 
Boulder v. Streeb, 706 p.2D 786 (Colo. 1985).  An injury occurs “in the course of” 
employment where the claimant demonstrates that the injury occurred within the 
time and place limits of her employment and during an activity that had some 
connection with her work-related functions.  See Triad Painting Co. v. Blair, 812 
P.2d 638 (Colo. 1991).  The “arising out of” element is narrower and requires 
claimant to show a causal connection between the employment and the injury 
such that the injury has its origins in the employee’s work-related functions and is 
sufficiently related to those functions to be considered part of the employment 
contract.  Triad Painting Co. v. Blair, supra.  The mere fact that an injury occurs 
at work does not establish the requisite causal relationship to demonstrate that 
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the injury arose out of the employment.  Finn v. Industrial Commission, 165 Colo. 
106, 437 P.2d 542 (1968). 

If the precipitating cause of an injury is a preexisting health condition that 
is personal to the claimant, the injury does not arise out of the employment 
unless a “special hazard” of the employment combines with the preexisting 
condition to contribute to the accident or the injuries sustained.  National Health 
Laboratories v. Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 
1992); Rice v. Dayton Hudson Corp., W.C. 4-386-678 (ICAO July 29, 1999).  
This rule is based upon the rationale that unless a special hazard of the 
employment combines with the preexisting health condition to cause the injury or 
increase the degree of injury sustained, then the injury lacks a sufficient causal 
relationship to the employment to meet the arising out of employment test.  
Ramsdell v. Horn, 781 P.2d 150 (Colo. App. 1989).  In order for a condition of 
employment to qualify as a “special hazard”, it must not be a “ubiquitous 
condition” generally encountered outside the work place.  Ramsdell v. Horn, 
supra; Mitchell v. Food Bank of the Rockies, W.C. 4-860-191-01 (ICAO August 
16, 2012).   

The ALJ concludes the claimant failed to sustain her burden of proof to 
establish that her injury arose out of her employment duties.  She has failed to 
establish the requisite causal relationship between her job duties and the injury.  
As determined in Finding of Fact 8, the report of the nurse taken immediately 
after the fall provides the most persuasive explanation of the fall and establishes 
that it was precipitated by a health condition that was personal to the claimant 
(dizziness) and unrelated to her employment.  For the reasons contained in 
Findings of Fact 3 through 7 the ALJ finds the claimant’s testimony concerning 
the reasons for the fall is not credible. 

As determined in Finding of Fact 9 the claimant failed to prove that any 
“special hazard” of her employment contributed to the fall or the degree of the 
injuries sustained.  Therefore the claimant failed to establish a causal relationship 
between the fall and her employment.  

The claim for benefits must be denied.  The ALJ need not reach the other 
issues raised by the parties. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for workers’ compensation benefits in WC 4-869-335 is 
denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
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twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 8, 2012 

David P. Cain 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-758 

ISSUES 

 1. Whether Claimant has established by a preponderance of the 
evidence that she suffered a compensable right knee injury during the course 
and scope of her employment with Employer on November 4, 2011. 

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that she received authorized medical treatment that was reasonable 
and necessary to cure or relieve the effects of an industrial injury. 

 3. Whether Claimant has proven by a preponderance of the evidence 
that she is entitled to receive Temporary Total Disability (TTD) benefits for the 
period November 5, 2011 until terminated by statute. 

STIPULATION 

The parties agreed that Claimant earned an Average Weekly Wage 
(AWW) of $714.60. 

FINDINGS OF FACT 

 1. Employer is a large grocery store.  Claimant worked for Employer 
as a deli clerk.  Her job duties involved preparing food items, slicing meat and 
serving customers.  Claimant was required to stand for the duration of her shift. 
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 2. On November 4, 2011 Claimant began her work shift for Employer 
at 2:02 a.m.  She completed her work shift without incident and “punched out” at 
10:29 a.m. 

 3. After finishing her shift Claimant went to Employer’s break room to 
retrieve her personal items.  Although Claimant typically left the premises after 
gathering her belongings, she decided to do some shopping in the store.  
Approximately 20 minutes after Claimant “punched out” she was pushing a 
shopping cart down aisle 21 in order to purchase shampoo.  Claimant 
encountered a puddle of water on the floor, slipped and twisted her right knee.  
The puddle was likely caused by a leaking roof that was undergoing extensive 
repairs. 

 4. Claimant subsequently spoke to Store Manager -- and informed 
him that she had slipped in a puddle of water.  However, Claimant did not report 
that she had been injured or request medical treatment. 

 5. Claimant left the store and began to experience increasingly severe 
right knee pain.  On November 5, 2011 Claimant’s husband took her to St. 
Anthony’s Hospital Emergency Room for medical treatment.  Physicians 
diagnosed Claimant with a right knee strain and referred her to Panorama 
Orthopedics & Spine Center (Panorama) for additional medical care. 

 6. On Sunday, November 6, 2011 Claimant visited Employer’s store 
and reported her right knee injury to Assistant Manager Angela Jensen.  Ms. *G 
testified that she completed the requisite documents based on Claimant’s 
description of the November 4, 2011 incident.  She also recounted that Claimant 
had pursued medical treatment through her personal physicians.  Ms. *G did not 
determine whether Claimant suffered a compensable injury but questioned the 
validity of the claim because Claimant had “punched out” prior to slipping in the 
puddle of water in aisle 21. 

 7. Ms. *G forwarded the requisite documents to Employer’s third-party 
administrator *TPA.  Claimant explained that she was advised by *TPA that, 
because she was injured after her shift ended while shopping as a customer, her 
right knee injury was not compensable.  Respondent thus did not refer Claimant 
for medical treatment. 

 8. Claimant obtained medical treatment for her right knee from 
Panorama.  Physicians took Claimant off of work and referred her for physical 
therapy.  A Panorama medical record from December 21, 2011 reflects that 
Claimant has been “continuously totally disabled (unable to work)” from 
December 21, 2011 through February 11, 2012.  A dictated note from December 
27, 2011 provides that Claimant “may not return to work until this problem is 
resolved.  Work restrictions were given today.”  Another record from December 
27, 2011 specifies that Claimant could not return to work until the problem was 
resolved.  Finally, a Panorama note dated January 31, 2012 provides that 
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Claimant could return to work as her symptoms dictated but she “may not be able 
to perform any prolonged standing or walking as this may aggravate her knee.” 

9. On March 10, 2012 Claimant was diagnosed with colon cancer and 
received aggressive treatment for the disease.  Claimant has now reached the 
point in her cancer treatment where she seeks to resume her right knee 
treatment. 

 10. Claimant testified that she continues to have a great deal of 
difficulty with her right knee.  Her right knee swelling limits her ability to stand and 
walk.  Claimant remarked that she could not perform her duties as a deli clerk 
based on her current right knee condition. 

 11. Claimant explained that she has filed a civil lawsuit against the 
contractor who was performing construction on the roof of Employer’s store.  She 
has also filed a civil claim against Respondent.  Claimant was uncertain 
regarding the details of the civil matters. 

 12. Claimant has established that it is more probably true than not that 
she injured her right knee during the course of her employment with Employer on 
November 4, 2011.  Claimant injured her right knee on Employer’s premises 
approximately 20 minutes after she had “clocked out” from her work shift.  She 
never left Employer’s premises but was purchasing shampoo from aisle 21 when 
she slipped and fell in a puddle of water.  Claimant’s injury occurred within a 
reasonable interval after she had “clocked out” while she was on Employer’s 
premises.  Her right knee injury thus occurred in the course of her employment 
with Employer. 

13. Claimant has proven that it is more probably true than not that her 
right knee injury “arose out of” her employment with Employer on November 4, 
2011.  When Claimant was injured her activity did not constitute a strict 
employment requirement or confer a specific benefit to Employer.  Nevertheless, 
Claimant’s activities of purchasing shampoo in aisle 21 did not sever her 
employment relationship.  Her activities were incidental to her regular conditions 
of employment.  Considering the totality of the circumstances, Claimant’s right 
knee injury arose out of a risk that was reasonably incidental to the conditions 
and circumstances of her employment with Employer. 

14. Claimant has demonstrated that it is more probably true than not 
that she received authorized medical treatment that was reasonable and 
necessary to cure or relieve the effects of an industrial injury.  On November 5, 
2011 Claimant initially sought emergency treatment for her right knee condition 
from St. Anthony’s Hospital Emergency Room.  Physicians diagnosed Claimant 
with a right knee strain and referred her to Panorama for additional medical care.  
Claimant reported her injury to Employer on November 6, 2011.  However, *TPA 
denied the claim and did not refer Claimant for medical treatment because she 
was injured after her shift ended while she was shopping as a customer.  
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Because Employer was notified of an industrial injury and failed to designate an 
Authorized Treating Physician (ATP) the right of selection passed to Claimant.  
Accordingly, Respondent is financially responsible for all of Claimant’s 
reasonable and necessary medical treatment for her right knee injury from St. 
Anthony’s Hospital Emergency Room and Panorama. 

15. Claimant has proven that it is more probably true than not that she 
is entitled to receive TTD benefits for the period November 5, 2011 until 
terminated by statute.  A Panorama medical record from December 21, 2011 
reflects that Claimant has been “continuously totally disabled (unable to work)” 
from December 21, 2011 through February 11, 2012.  A dictated note from 
December 27, 2011 provides that Claimant “may not return to work until this 
problem is resolved.  Work restrictions were given today.”  Another record from 
December 27, 2011 specifies that Claimant could not return to work until the 
problem was resolved.  A Panorama note dated January 31, 2012 provides that 
Claimant could return to work as her symptoms dictated but she “may not be able 
to perform any prolonged standing or walking as this may aggravate her knee.”  
Furthermore, Claimant credibly explained that she continues to have a great deal 
of difficulty with her right knee.  Her right knee swelling limits her ability to stand 
and walk.  Claimant remarked that she could not perform her duties as a deli 
clerk based on her current right knee condition.  Accordingly, Claimant is entitled 
to receive TTD benefits for the period November 5, 2011 until terminated by 
statute. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
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and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Compensability 

 4. To establish a compensable injury an employee must prove by a 
preponderance of the evidence that her injury arose out of the course and scope 
of employment with her employer.  §8-41-301(1)(b), C.R.S. (2006); see City of 
Boulder v. Streeb, 706 P.2d 786, 791 (Colo. 1985).  An injury occurs "in the 
course of" employment when a claimant demonstrates that the injury occurred 
within the time and place limits of her employment and during an activity that had 
some connection with her work-related functions.  Triad Painting Co. v. Blair, 812 
P.2d 638, 641 (Colo. 1991).  The “time” limits of employment include a 
reasonable interval before and after working hours while the employee is on the 
employer’s property.  In Re Eslinger v. Kit Carson Hospital, W.C. No. 4-638-306 
(ICAP, Jan. 10, 2006).  The “place” limits of employment include parking lots 
controlled or operated by the employer that are considered part of employer’s 
premises.  Id. 
 
 5. Although injuries incurred while traveling to and from work do not 
occur in the course of employment, an employee who has fixed hours and a 
place of work is covered while going to and coming from work while on the 
employer’s premises.  In Re Broyles, W.C. No. 4-510-146 (ICAP, July 16, 2002).  
The preceding principle has been extended to injuries that occur on the 
employer’s premises during an unpaid lunch break even if the employee is not 
required to remain on the premises for lunch.  Id. 
 

 6. There is no requirement under the Act that a claimant must be on 
the clock or performing an act “preparatory to employment” in order to satisfy 
the “course of employment” requirement.  Broyles, W.C. No. 4-510-146.  As 
noted in Ventura v. Albertson’s, Inc., 856 P.2d 35, 38 (Colo. App. 1992): 
 

The employee, however, need not be engaged in the actual 
performance of work at the time of injury in order for the “course of 
employment” requirement to be satisfied.  Injuries sustained by an 
employee while taking a break, or while leaving the premises, 
collecting pay, or in retrieving work clothes, tools, or other materials 
within a reasonable time after termination of a work shift are within 
the course of employment, since these are normal incidents of the 
employment relation. 
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 7. The "arising out of" requirement is narrower and requires the 
claimant to demonstrate that the injury has its “origin in an employee's work-
related functions and is sufficiently related thereto to be considered part of the 
employee’s service to the employer.”  Popovich v. Irlando, 811 P.2d 379, 383 
(Colo. 1991).  Nevertheless, the employee’s activity need not constitute a strict 
duty of employment or confer a specific benefit on the employer if it is incidental 
to the conditions under which the employee typically performs the job.  In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  It is sufficient “if the injury 
arises out of a risk which is reasonably incidental to the conditions and 
circumstances of the particular employment.”  Phillips Contracting, Inc. v. Hirst, 
905 P.2d 9, 12 (Colo. App. 1995). 
 
 8. As found, Claimant has established by a preponderance of the 
evidence that she injured her right knee during the course of her employment 
with Employer on November 4, 2011.  Claimant injured her right knee on 
Employer’s premises approximately 20 minutes after she had “clocked out” from 
her work shift.  She never left Employer’s premises but was purchasing shampoo 
from aisle 21 when she slipped and fell in a puddle of water.  Claimant’s injury 
occurred within a reasonable interval after she had “clocked out” while she was 
on Employer’s premises.  Her right knee injury thus occurred in the course of her 
employment with Employer.  See In Re Broyles, W.C. No. 4-510-146 
(determining that the claimant suffered a compensable injury after she had 
“clocked out” for her lunch break because she was injured in employer’s parking 
lot, her injury occurred during a reasonable interval between official working 
hours and she was performing an activity that was reasonably incidental to her 
employment); In Re Estrada, W.C. No. 4-492-819 (ICAP, Apr. 5, 2002) 
(reasoning that the claimant suffered a compensable injury when she fell in an 
alley on Employer’s premises while waiting for a ride home less than one hour 
after she completed her work shift). 
 
 9. As found, Claimant has proven by a preponderance of the evidence 
that her right knee injury “arose out of” her employment with Employer on 
November 4, 2011.  When Claimant was injured her activity did not constitute a 
strict employment requirement or confer a specific benefit to Employer.  
Nevertheless, Claimant’s activities of purchasing shampoo in aisle 21 did not 
sever her employment relationship.  Her activities were incidental to her regular 
conditions of employment.  Considering the totality of the circumstances, 
Claimant’s right knee injury arose out of a risk that was reasonably incidental to 
the conditions and circumstances of her employment with Employer.  See In Re 
Manning-Manson, W.C. No. 4-548-531 (ICAP, Feb. 12, 2004) (concluding that 
the claimant sustained a compensable injury after she “clocked out” for lunch and 
cashed a payroll check within the employer’s store because injuries occurred 
within a few minutes after the claimant had “clocked out” and the risks of banking 
activity were reasonably incidental to the circumstances of the claimant’s 
employment). 
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Medical Benefits 
 

 10. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999). 
 
 11. If an employer is notified of an industrial injury and fails to 
designate an ATP the right of selection passes to the employee.  Rogers v. 
Industrial Claim Appeals Office, 746 P.2d 565, 567 (Colo.  App. 1987).  An 
employer is deemed notified of an injury when it has “some knowledge of the 
accompanying facts connecting the injury or illness with the employment, and 
indicating to a reasonably conscientious manager that the case might involve a 
potential compensation claim.”  Bunch v. industrial Claim Appeals Office, 148 
P.3d 381, 383 (Colo. App. 2006). 
 
 12. Authorization to provide medical treatment refers to a medical 
provider’s legal authority to treat the claimant with the expectation that the insurer 
will compensate the provider.  Bunch, 148 P.3d at 383; One Hour Cleaners v. 
Industrial Claim Appeals Office, 914 P.2d 501 (Colo. App. 1995).  Authorized 
providers include those to whom the employer directly refers the claimant and 
those to whom an ATP refers the claimant in the normal progression of 
authorized treatment.  Town of Ignacio v. Industrial Claim Appeals Office, 70 
P.3d 513 (Colo. App. 2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. 
App. 1997).  Whether an ATP has made a referral in the normal progression of 
authorized treatment is a question of fact for the ALJ.  Suetrack USA v. Industrial 
Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995). 
 
 13. As found, Claimant has demonstrated by a preponderance of the 
evidence that she received authorized medical treatment that was reasonable 
and necessary to cure or relieve the effects of an industrial injury.  On November 
5, 2011 Claimant initially sought emergency treatment for her right knee condition 
from St. Anthony’s Hospital Emergency Room.  Physicians diagnosed Claimant 
with a right knee strain and referred her to Panorama for additional medical care.  
Claimant reported her injury to Employer on November 6, 2011.  However, *TPA 
denied the claim and did not refer Claimant for medical treatment because she 
was injured after her shift ended while she was shopping as a customer.  
Because Employer was notified of an industrial injury and failed to designate an 
ATP the right of selection passed to Claimant.  Accordingly, Respondent is 
financially responsible for all of Claimant’s reasonable and necessary medical 
treatment for her right knee injury from St. Anthony’s Hospital Emergency Room 
and Panorama. 
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Temporary Total Disability Benefits 
 

 14. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury 
and subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals 
Office, 950 P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD 
benefits a claimant must prove that the industrial injury caused a disability lasting 
more than three work shifts, she left work as a result of the disability and the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  The term “disability,” connotes two elements:  (1) medical 
incapacity evidenced by loss or restriction of bodily function; and (2) impairment 
of wage earning capacity as demonstrated by claimant's inability to resume her 
prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  A claimant suffers 
from an impairment of earning capacity when she has a complete inability to 
work or there are restrictions that impair her ability to effectively and properly 
perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo. App. 1998).  Because there is no requirement that a claimant must 
produce evidence of medical restrictions, a claimant’s testimony alone is 
sufficient to demonstrate a disability.  Lymburn v. Symbios Logic, 952 P.2d 831 
(Colo. App. 1997). 
 
 15. As found, Claimant has proven by a preponderance of the evidence 
that she is entitled to receive TTD benefits for the period November 5, 2011 until 
terminated by statute.  A Panorama medical record from December 21, 2011 
reflects that Claimant has been “continuously totally disabled (unable to work)” 
from December 21, 2011 through February 11, 2012.  A dictated note from 
December 27, 2011 provides that Claimant “may not return to work until this 
problem is resolved.  Work restrictions were given today.”  Another record from 
December 27, 2011 specifies that Claimant could not return to work until the 
problem was resolved.  A Panorama note dated January 31, 2012 provides that 
Claimant could return to work as her symptoms dictated but she “may not be able 
to perform any prolonged standing or walking as this may aggravate her knee.”  
Furthermore, Claimant credibly explained that she continues to have a great deal 
of difficulty with her right knee.  Her right knee swelling limits her ability to stand 
and walk.  Claimant remarked that she could not perform her duties as a deli 
clerk based on her current right knee condition.  Accordingly, Claimant is entitled 
to receive TTD benefits for the period November 5, 2011 until terminated by 
statute. 
 
 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 
 

1. Claimant suffered a compensable right knee injury during the 
course and scope of her employment with Employer on November 4, 2011. 
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2. Respondent is financially responsible for Claimant’s reasonable 

and necessary medical treatment from authorized medical providers St. 
Anthony’s Hospital Emergency Room and Panorama. 

 
3. Claimant earned an AWW of $714.60. 
 
4. Claimant is entitled to receive TTD benefits for the period 

November 5, 2011 until terminated by statute.  
 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 9, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-792-652-02 

ISSUES 

The issues to be determined by this order are: 

1. Disfigurement; and, 

2. Post-maximum medical improvement medical maintenance. 

FINDINGS OF FACT 
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1. On August 4, 2008 the Claimant suffered a work related injury to 
her right arm at the elbow arising out of and in the course of her employment with 
the Respondent-Employer. 

2. The Claimant saw Dr. Crowley for lateral epicondylitis.  She did not 
resolve with an injection and physical therapy.  

3. The Claimant underwent an extensor tendon release of her elbow 
and subsequently obtained no relief from her discomfort. 

4. At the time she began to see Dr. Morley in August 2011, the 
Claimant was still experiencing elbow pain, pain with extension of her wrist and 
pain with grip.  At this time she was taking meloxicam and tramadol for pain. Dr. 
Morley diagnosed recalcitrant lateral epicondylitis.  

5. Dr. Morley ultimately performed the Claimant’s second surgical 
procedure on December 12, 2011. The procedure involved a lateral 
epicondylectomy with debridement of the extensor tendon. 

6. In a follow-up to the surgery on January 20, 2012 Dr. Morley 
indicated that the Claimant was still experiencing pain and indicated the use of 
pain medications as needed. 

7. The Claimant was put at maximum medical improvement (MMI) on 
March 16, 2012. At that time Dr. Morley noted that the Claimant reported a pain 
level of 4 of 10. He indicated that the Claimant was not taking pain medication at 
the time. 

8. In response to a query from the Respondent-Insurer on February 
16, 2012, Dr. Morley indicated that the Claimant would not need additional 
treatment to maintain MMI. However, he also indicated that the Claimant would 
suffer a disability as a result of pain. 

9. On July 23, 2012 the Respondent-Insurer filed a final admission of 
liability wherein they denied any post-MMI medical maintenance care. 

10. At the instant hearing herein the Claimant testified, and the ALJ 
finds, that the Claimant is still stressful over her injury and experiencing pain in 
her right elbow as a result of the work related injury.  Prior to her work related 
injury of August 4, 2008 the Claimant had no pain or other symptoms related to 
her right elbow. 

11. The Claimant was provided Vicodin subsequent to her surgery in 
December 2011 and this ran out at the end of January 2012.  Since that time the 
Claimant has been using over-the-counter Tylenol for pain. 
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12. The Claimant has subsequently been seen by her primary care 
physician who has prescribed pain medications for the Claimant’s right elbow 
pain. 

13. The Claimant has a surgical scar on the outside portion of her right 
elbow that is five inches in length and one-eighth of an inch in width.  The 
Claimant’s second surgery was conducted by using the previous incision but 
extended the incision an additional three-quarters to one inch.  The surgical scar 
is slightly discolored when compared to the surrounding tissue.  Additionally, 
there is a permanent darkening of a small area of skin just below the surgical 
scar. 

14. The ALJ finds that the Claimant has established that it is more likely 
than not that her current pain symptoms are directly related to her industrial injury 
of August 4, 2008. 

15. The ALJ finds that the Claimant has established that it is more likely 
than not that she requires post-MMI treatment to relieve her from the pain caused 
by the work related injury. 

 

CONCLUSIONS OF LAW 

1. A claimant may receive maintenance medical benefits that are 
reasonable, necessary and related to relieve the effects of a claimant's industrial 
injury or prevent further deterioration of the claimant's condition. See §8-42-
101(1)(a), C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
In order to receive such benefits, the claimant must present substantial evidence 
that future medical treatment is or will be reasonably necessary to relieve the 
claimant from the effects of the injury or to prevent deterioration of the claimant's 
condition. See Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 
2003); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  The burden of proof to establish entitlement to these benefits is on the 
claimant. See Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997). 

2. A claimant may be entitled to continuing medical benefits after MMI 
if the record contains substantial evidence "that future medical treatment will be 
reasonably necessary to relieve the injured worker from the effects of the work-
related injury or occupational disease." Grover v. Industrial Commission, 759 
P.2d 705, 711 (Colo. 1988). An award of Grover medical benefits should be a 
"general order" awarding ongoing medical benefits subject to the respondents' 
right to challenge the reasonableness and necessity of particular 
treatments. Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 
App. 1995). See Cipolat v. Butterball, W.C. No. 4-704-763 (ICAO, August 22, 
2012). 
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3. The question of whether a need for treatment is causally connected 
to an industrial injury is a question of fact. F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985).  

4. Substantial evidence is that quantum of probative evidence which a 
rational fact finder would accept as adequate to support a conclusion, without 
regard to the existence of conflicting evidence. Benuishis v. Industrial Claim 
Appeals Office,195 P.3d 1142 (Colo. App. 2008).  

5. Here, the Claimant's testimony, in conjunction with the reports of 
Dr. Morley, supports the Claimant's need for maintenance medical benefits. The 
Claimant testified that she suffers from ongoing pain related to the injury. The 
medical reports also note that the Claimant experiences continuing pain in her 
elbow. The Claimant stated that she did not experience any pain in her elbow 
prior to the injury. In addition, the Claimant continues toi get pain medication 
through her primary care physician for the treatment of her work related pain. 

6. The ALJ credits the Claimant's testimony concerning her symptoms 
and concludes that relieving the Claimant’s pain is designed to relieve her from 
the effects of the injury.  

7. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that she is entitled to a general award of post-
MMI maintenance medical care. 

8. The ALJ concludes that the Claimant has sustained a serious 
permanent disfigurement to areas of the body normally exposed to public view, 
which entitles the Claimant to additional compensation. Section 8-42-108 (1), 
C.R.S. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall provide all reasonable, necessary, 
and related post-MMI medical maintenance care as determined by the Claimant’s 
authorized treating physician. 

2. The Respondent-Insurer shall pay the Claimant $2,200.00 for the 
Claimant’s disfigurement.  

3. The Respondent-Insurer shall be given credit for $1,500.00 
previously paid for disfigurement in connection with this claim. 

4. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 
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5. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: November 9, 2012  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-842-164-02 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that she 
sustained an injury arising out of and in the course of her employment? 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to an award of temporary total disability benefits as a result of the 
alleged injury? 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to an award of reasonable and necessary medical benefits as a 
result of the alleged injury? 

 Did the respondents prove by a preponderance of the evidence that any 
compensation awarded to the claimant should be reduced because she 
willfully misled the employer concerning her ability to perform the job? 
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 Did the respondents prove they are entitled to any offsets? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

 
60. The claimant was employed as a caregiver for the disabled 

employer.  The claimant’s duties included transporting the employer in a 
wheelchair.  The claimant alleges that she sustained back and left ankle injuries 
while performing service arising out of and in the course of this employment. 

61. The claimant testified that on November 21, 2010 she was pushing 
the employer in a wheelchair up an incline when her left Achilles tendon 
“snapped.”  The claimant was then unable to use her left leg to push the 
wheelchair so she forced herself to “push him up the rest of the way using my 
right leg and my upper back as leverage.”  This in turn caused the claimant to 
sustain an injury to her back. 

62. The claimant failed to prove that she sustained any back injury 
arising out of and in the course of her employment on November 21, 2010. 

63. On December 22, 2012 John Sacha, M.D., examined the claimant 
upon referral from authorized treating physician Susan Morrison, D.O.  Dr. Sacha 
issued a report dated December 22, 2010 and testified by deposition on August 
7, 2012.    

64. Dr. Sacha persuasively opined the claimant’s back condition is not 
related to the alleged injury of November 21, 2010.  Dr. Sacha based his opinion 
on medical records that showed the claimant had a pre-existing back condition at 
the time of the alleged injury and was undergoing active treatment for that 
condition immediately prior to November 21, 2010.  Dr. Sacha also explained that 
on examination the claimant exhibited “multiple pain behaviors” and a non-
physiologic presentation. 

65. Dr. Sacha’s opinion is corroborated by the final opinion of Dr. 
Morrison dated December 22, 2010.  Although Dr. Morrison initially diagnosed 
work-related low back pain, she subsequently agreed with Dr. Sacha’s opinion 
that there was not any work-related injury. 

66. Dr. Sacha’s opinion that the claimant did not sustain any back injury 
on November 21, 2010 is also corroborated by extensive medical records 
documenting the claimant’s treatment for back complaints prior to the alleged 
date of injury. 

67. On August 27, 1984, Floyd E. Scott, M.D., wrote a letter to an 
attorney stating that upon examination the claimant was complaining of cervical 
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and shoulder girdle spasm with pain in the neck, upper back, extending down to 
the upper waist bilaterally, right more than left, but some pain persisting in the left 
lower extremity.  Dr. Scott noted the claimant had undergone low back surgery 
on February 14, 1984.  Dr. Scott opined the claimant could lift “up to about 5 
pounds if it is kept at the waist level.”  Dr. Scott opined the claimant was 
incapable of any type of gainful employment.  On November 12, 1984, Dr. Scott 
wrote a letter stating that the claimant continued to be physically incapable of 
gainful employment. 

68. Fan-Ching Sun, T.C.M.D., O.M.D., examined the claimant on 
October 23, 1993.  The claimant gave a history of three back injuries in the 
1980’s.  She reported she was experiencing numerous symptoms including low 
back pain and pain in the left lower limb.  The claimant was diagnosed with 
cervicalgia, cervico-brachial syndrome, lumbalgia, sciatica, muscle spasms, and 
fibromyalgia.  Dr. Sun recommended acupuncture.   

69. On October 8, 1998, Steven P. Ringel, M.D., examined the 
claimant at the University of Colorado Hospital for evaluation of chronic chest 
pain.  Dr. Ringel noted a history of chronic thoracic and lumbar back pain 
believed to have resulted in chronic chest pain.  Dr. Ringel’s impression was that 
the claimant had a chronic pain syndrome and memory lapses due to complex 
partial epilepsy.   

70. An MRI of the claimant’s thoracic spine was obtained on February 
4, 1999, at the request of Perry Haney, M.D., because of the claimant’s history of 
thoracic pain.  Michelle Lajaunie, M.D. was unable to exclude spinal cord 
damage or contusion but noted the possibility of an “artifact.”  On February 18, 
1999, the claimant had another MRI at the request of Dr. Haney.  David 
Rubinstein, M.D. noted no signal abnormality within the spinal cord but reported 
mild narrowing of the AP diameter of the thoracic cord at the T4-T5 level, 
nonspecific possibly due to old damage.   

71. On September 7, 1999 Dr. Haney wrote a letter to the claimant 
summarizing his findings and conclusions concerning her reported cervical, 
thoracic, and lumbar spine pain, headaches, vertigo, and lower extremity 
weakness.  Dr. Haney reported that the claimant had a decreased range of 
motion in both her cervical spine and her lumbopelvic region, a decreased left 
Achilles reflex and equivocal difficulty with heel walk.  Dr. Haney noted the 
claimant had “significant impairment secondary to her work-related injuries” 
including the inability to lift greater than 5 pounds on an occasional basis, inability 
to stand or walk greater than 30 minutes without interruption, inability to sit more 
than 30 minutes without interruption, and inability to climb, balance, stoop, 
crouch, or kneel on any occasion.  Dr. Haney stated that reaching, lifting, and 
pushing/pulling maneuvers aggravated her pain/symptom complex.   

72. On October 20, 1999 the claimant fell down eight or nine stairs and 
was treated for cervical and low back strains. 
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73. On February 6, 2001, the claimant was seen by Cliff A. Gronseth, 
M.D., at the University of Colorado Hospital for evaluation of chronic low back 
and chest wall pain “since 1981.”  The claimant reported that lifting more than 3 
pounds or driving aggravated her pain. Rest, hot baths, massage and weekly 
acupuncture alleviated the pain to some degree.  Dr. Gronseth reported that 
“[s]he is clinically disabled from this and her other work-related injuries.”  The 
claimant reported she “spends her day with an elderly gentleman who help each 
other during the day.”  Upon physical examination, Dr. Gronseth noted the 
claimant had a decreased left ankle reflex, most likely related to a prior disc injury 
and nerve damage. Dr. Gronseth assessed chronic pain in the upper middle and 
low spine along with chest wall pain of unclear etiology and “probable chronic 
pain disorder associated with psychological factors.” 

74. On May 15, 2007, the claimant was seen by Anthony P. Dwyer, 
M.D., for evaluation of chronic cervical, thoracic, and lumbar pain.  Dr. Dwyer 
assessed mild degenerative disc changes in the cervical, thoracic and lumbar 
spine and recommended that she attend physical therapy and follow-up with her 
primary care physician. 

75. On July 17, 2007 the claimant underwent an MRI of the lumbar 
spine because of back pain.  The radiologist reported that the clamant had 
postoperative changes at the L4-5 level on the left side with facetectomy, 
hemilaminotomy and microdiscectomy.  The claimant also had mild disc bulges 
at L4-5, L1-2, and L5-S1. 

76. On July 8, 2008 Dr. Rocio Pereira, M.D., evaluated the claimant for 
a possible endocrine disorder.  The doctor noted a history of “multiple problems 
including chronic pain.”  The claimant reported “multiple symptoms” including left 
leg weakness and foot swelling. 

77. On January 1, 2010, at the request of Robert J. Bess, M.D., the 
claimant obtained MRI’s of the cervical, thoracic, and lumbar spine due to 
“chronic pain through the entire spine.”  Donald F. Schomer, M.D., opined that 
there was minor straightening of the cervical lordosis which could have been 
secondary to muscle spasm.  There was a small annular fissure at the C6-7 
level.  The MRI of the thoracic spine was normal.  The MRI of the lumbar spine 
showed mild disc degeneration at L1-2 and L5-S1.   

78. Dr. Sacha’s notes from the December 22, 2010 evaluation reflect 
that the claimant reported a history of three work-related injuries in the 1980’s 
that resulted in lumbar spine surgery and “ongoing pain, symptoms, and 
treatment even up to the current work-related claim.”  The claimant also reported 
that she “had a recent flare in thoracic and lumbar pain, was seen by her primary 
care physician, and had an MRI ordered and actually completed by her primary 
care physician one day before this work comp claim.”   
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79. In fact, the evidence shows the claimant underwent an MRI on 
November 22, 2010, one day after the reported injury of November 21, 2010.   

80. The ALJ infers that the “flare-up” reported to Dr. Sacha occurred 
prior to the alleged injury of November 21, 2010 and the November 22 MRI was 
ordered to evaluate the flare-up. 

81. Dr. Sacha credibly opined the claimant probably did not suffer any 
ankle injury on November 21, 2010.  Dr. Sacha explained that when he examined 
the claimant on December 22 she reported her ankle “was fine” and there were 
no findings to support an ankle injury.  He further noted that when Dr. F. Mark 
Paz, M.D. examined the claimant on November 30, 2010 she told him her ankle 
was “fine.”  Dr. Sacha said that if the ankle was “fine” on November 30 the 
“chances of there being any ankle injury are basically zero.” 

82. Dr. Sacha’s opinion that the claimant did not sustain any injury to 
the ankle on November 21, 2010 is supported by the weight of the medical 
evidence.  When the claimant was seen at the emergency room on November 
24, 2010 the physician’s assistant who examined her reported mild to moderate 
edema with tenderness to palpation over the lateral malleolus and moderate 
tenderness to palpation over the Achilles tendon.  However, there was no 
ecchymosis, the ankle demonstrated full range of motion and x-rays of the ankle 
revealed no acute abnormality.  When Dr. Paz examined the claimant’s ankle on 
November 30, 2010 (five days later) he observed there was no edema, erythema 
or ecchymosis.  Further, Dr. Paz found a full range of motion, no focal 
tenderness and that the claimant was “nontender to palpation at the insertion site 
of the Achilles tendon.”  Dr. Paz declined to treat the claimant because he could 
not obtain a clear history as to whether the claimant was or was not having 
symptoms in the ankle.  When Dr. Morrison examined the ankle on December 1, 
2010 (one day after Dr. Paz) there was no swelling or deformity in the ankle, but 
the claimant reported she was tender over the Achilles tendon.  There was no 
pain or swelling of the lateral or medial malleolus.  When Dr. Sacha saw the 
claimant on December 22, 2010 there was no tenderness over the Achilles 
tendon and tendon attachment. 

83. The ALJ assigns no weight to the physician assistant’s November 
24, 2010 report of “edema” in the area of the lateral malleolus.  As recently as 
July 8, 2008 the claimant had sought treatment for numerous symptoms 
including left leg weakness and “foot swelling.”  Consequently, any swelling 
observed on November 24, 2010 may well have been associated with the 
claimant’s previously documented “foot swelling.”  In any event, there is no other 
credible or persuasive evidence of swelling in the area of the lateral malleolus in 
the days and weeks immediately after the alleged injury.  Dr. Paz, Dr. Morrison, 
and Dr. Sacha did not report any swelling of the ankle.  The weight of the 
evidence establishes there was no ankle injury on November 21, 2010. 
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84. Because the claimant failed to prove that she sustained any ankle 
injury on November 21, 2010, the ALJ rejects the contention that the alleged 
ankle injury caused the claimant to fall and sustain additional injuries in April 
2011. 

85. Evidence and inferences inconsistent with these findings are not 
credible and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

COMPENSABILITY OF ALLEGED INJURY 

The claimant alleges she sustained compensable back and ankle injuries 
arising out of and in the course of her employment.  However, the ALJ concludes 
the claimant failed to prove she sustained any injuries on November 21, 2010. 

The claimant must prove a causal nexus between the claimed disability 
and the work-related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. App. 
1998).  A pre-existing disease or susceptibility to injury does not disqualify a 
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claim if the employment aggravates, accelerates, or combines with the pre-
existing disease or infirmity to produce a disability or need for medical treatment.  
Duncan v. Industrial Claim Appeals Office, 107 P.3d 999 (Colo. App. 2004); H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  However, the mere 
occurrence of symptoms at work does not require the ALJ to conclude that the 
duties of employment caused the symptoms, or that the employment aggravated 
or accelerated any pre-existing condition.  Rather, the occurrence of symptoms 
at work may represent the result of or natural progression of a pre-existing 
condition that is unrelated to the employment.  See F.R. Orr Construction v. 
Rinta, 717 P.2d 965 (Colo. App. 1995); Cotts v. Exempla, Inc., W.C. No. 4-606-
563 (August 18, 2005). 

The question of whether the claimant met the burden of proof to establish 
the requisite causal connection is one of fact for determination by the ALJ.  City 
of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. Industrial Claim 
Appeal Office, 12 P.3d 844 (Colo. App. 2000). 

As determined in Findings of Fact 3 through 21 the claimant failed to 
prove it is more probably true than not that she sustained any back injury arising 
out of and in the course of her employment on November 21, 2010.  The ALJ 
credits the opinion of Dr. Sacha that the claimant’s pre-injury history of back 
symptoms and treatment together with her physical examination results render it 
unlikely the claimant sustained a new injury on November 21.  Dr. Sacha’s 
opinion is corroborated by the opinion of Dr. Morrison as well as the extensive 
medical records documenting the claimant’s long history of low back injuries, 
symptoms and treatment. 

As determined in Findings of Fact 22 through 24 the claimant failed to 
prove it is more probably true than not that she sustained any ankle injury on 
November 21, 2010.  The ALJ credits the opinion of Dr. Sacha that his own 
examination of the claimant on December 22, 2010, as well as the records of Dr. 
Paz and Dr. Morrison do not support the inference that the claimant sustained 
any ankle injury.  Further, the ALJ assigns no weight to the physician assistant’s 
November 24, 2010 observation that the claimant had “edema” in the area of the 
lateral malleolus.  That finding was not confirmed by subsequent examinations by 
physicians performed soon after November 24, 2010.  Moreover, the claimant 
had a history of “foot swelling” that pre-dated the alleged injury. 

Because the claimant failed to prove that she sustained any injury on 
November 21, 2010 she failed to prove that the alleged injury caused her to fall in 
April 2011. 

The claim for workers’ compensation benefits must be denied.  The ALJ 
need not reach the other issues raised by the parties. 
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ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for workers’ compensation benefits in WC 4-842-164 is 
denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 9, 2012 

David P. Cain 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-543-589-14 

 
Hearing in the above-captioned matter was held before Edwin L. Felter, 

Jr., Administrative Law Judge (ALJ), on August 1, 2012 and October 26, 2012, in 
Denver, Colorado.  At the conclusion of the August 1 session, the ALJ ordered 
interim briefs to be filed by August 15, 2012.  The same were timely filed.  Both 
sessions of the hearing were digitally recorded (reference:  8/1/12, Courtroom 4, 
beginning at 1:39 PM , and ending at 3:50 PM; and,  10/26/12, Courtroom 4, 
beginning at 8:42 AM, and ending at 10:52 AM).   

 
At the conclusion of the hearing, the ALJ took the matter under 

advisement and hereby issues the following decision. 
 

ISSUES 
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The issues to be determined by this decision concern whether (1) 

Respondents have overcome the DIME (Division Independent Medical Examiner) 
Physician’s,  Hendrick Arnold, M.D.,  whole person impairment rating of 29% for 
Claimant’s permanent impairment related to the left shoulder and above, after a 
re-opening of the Claimant’s claim on December 14, 2010; and, (2) whether or 
not the increased rating after re-opening raises the statutory cap to $120,000  
(the cap for whole person ratings over 25% is $120,000).  If the higher cap 
applies, then, Respondents are entitled to a credit for all benefits paid in the case 
before it was re-opened. 

 
SUMMARY OF THE DISPUTE/BURDEN OF PROOF 

 
Respondents’ Petition to Terminate Benefits is based on the argument 

that the $60,000 statutory cap on combined temporary and permanent partial 
disability benefits has already been reached because the DIME physician’s 29% 
whole impairment rating for Claimant was incorrect because (1) Claimant’s injury 
is a scheduled impairment and should not have been assessed as a whole 
person rating, and (2) the DIME physician failed to follow the AMA Guidelines 
when examining the Claimant, arriving at an incorrect impairment rating.  The 
Claimant’s Response to Respondents’ Petition to Terminate Benefits provides 
that the $60,000 statutory cap does not limit the Claimant’s benefits because the 
DIME physician’s whole person impairment rating of 29% increases the statutory 
cap to $120,000 because the Claimant’s impairment stems from a single injury 
and his current worsened condition was proximately caused by that single injury, 
not any subsequent injury.   

 
The Respondents bear the burden of proof, by clear and convincing 

evidence, that the DIME physician improperly arrived at a 29% total whole 
persona impairment rating for Claimant, and that the DIME physician should 
have assessed the Claimant’s impairment as a “scheduled impairment” as set 
forth in § 8-42-107 (2), C.R.S., rather than assessing it as a “whole person 
impairment.”   

 
 

FINDINGS OF FACT 
 
Based on the evidence presented at hearing, the ALJ makes the following 

Findings of Fact: 
 
1. On December 13, 2001, the Claimant suffered a compensable left 

shoulder injury while in the course and scope of employment with the Employer.  
On February 1, 2007, after undergoing physical therapy and surgery, the 
Claimant was released at maximum medical improvement (MMI) on September 
11, 2006.  The Respondents issued a Final Admission of Liability (FAL), and at 
that time, the Respondents admitted that the Claimant had suffered an 11% 
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whole person rating for his left shoulder injury.  The ALJ finds that Respondents 
made an admission that a whole person rating, and not a scheduled rating, was 
appropriate.  The ALJ infers and finds that Respondents implicitly admitted that 
the situs of functional impairment transcended the top of the left shoulder. 

 
2. It is undisputed that the Claimant now suffers from a worsened 

condition of his left shoulder since has was declared at MMI on September 11, 
2006.  This matter has been reopened multiple times to compensate the 
Claimant’s worsening condition.  It is undisputed that Claimant’s worsening 
condition is work-related.  Since the Claimant’s September 11,2006 MMI rating, 
he has not gone longer than [8/9 months] without pain, aching, soreness, and he 
has had decreased range of motion, and discomfort; and had to ultimately 
receive total shoulder replacement in 2010.  This establishes that the Claimant 
did not reach MMI in September 11, 2006, shortly after the termination of his 
physical therapy (PT).  After this PT, the Claimant continued to receive injections 
in his shoulder and as early as seven months after his surgery at a follow up visit 
with John D. Papilion, M.D., in April 2007, the Claimant’s shoulder had persistent 
grinding, popping and he was in pain.  To alleviate the Claimant’s pain, he 
continued to receive shoulder injections until his shoulder was replaced in 2010.   

 
3. On December 14, 2010, this matter was reopened and the 

Claimant underwent a total shoulder arthroplasty with Dr. Papillion.  
 
4. Respondents filed an Amended FAL, dated July 11, 2011, admitted 

for a 38% scheduled impairment of the left upper extremity (LUE), incorporating 
previous admissions , dating back to June 1, 2002, and admitting for a new MMI 
date of June 21, 2011.  The Amended FAL also asserted an overpayment of 
$17,786.50, based on the proposition that benefits paid had exceeded the 
statutory cap of $60,000.  

 
5. The Claimant filed a timely objection to the July 2011 Amended 

FAL and requested a DIME.  Dr. Arnold was designated as the DIME physician.  
Dr. Arnold performed an evaluation of the Claimant and issued a report dated 
March 23, 2012. 

 
6. Dr. Arnold was of the opinion that the Claimant had suffered an 

overall impairment of 29% whole person for his left shoulder.  Dr. Arnold 
recognized that the Claimant had received a previous admitted 11% whole 
person impairment for his left extremity, and therefore, reported that the 
Claimant’s residual impairment after the re-opening was an additional 18% whole 
person.  He subtracted the previously paid 11% whole person impairment from 
his overall new rating of 29%.  Despite the fact that Dr. Arnold may have used 
the word “apportionment,” he was not apportioning but merely subtracting the 
precious rating from his present overall rating of 29%. 

 
7. Dr. Arnold reported that the Claimant’s impairment was based on 
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structural and functional losses to the Claimant’s left shoulder. Dr. Arnold 
reported that the anatomic area to be rated was the glenohumeral joint and other 
structures involved with the shoulder joint (the shoulder girdle, intrinsic shoulder 
structures, and extrinsic glenohumeral structures). Dr. Arnold based the rating on 
the Claimant’s description of the location and nature of his pain, and review of 
the records. The ALJ infers and finds that Dr. Arnold determined that the situs of 
functional impairment transcended the top of the left arm at the shoulder. 

 
8. Ronald Swarsen, M.D., performed an Independent Medical 

Examination (IME) at the behest of the Claimant.  Dr. Swarsen testified as an 
expert that the Claimant’s surgery of December 14, 2010 was to the 
glenohumeral process which includes the scapula; and, that the scapular function 
was repaired by the use of a plastic sleeve.  Dr. Swarsen stated that the shoulder 
cannot move without the benefit of the shoulder complex.  Dr. Swarsen was also 
of the opinion that DIME Dr. Arnold performed the Claimant’s DIME in a manner 
consistent with the AMA Guides to the Evaluation of Permanent Impairment, 3rd 
Ed., Rev., and Dr. Arnold’s additional rating of 18% whole person was 
appropriate, thus, totaling a whole person rating of 29% of the whole person for 
the worsened injury of 2001.  The ALJ finds that Dr. Swarsen’s corroboration of 
Dr. Arnold’s ultimate DIME rating of 29% whole person underscores the 
proposition that the opinions of Lawrence A. Lesnak, D.O. Respondents’ IME, 
amount to differences of opinion with Dr. Arnold and do not rise to the level of 
making Dr. Arnold’s 29% whole person rating clearly in error.  

 
9. Dr. Lesnak testified as an expert for the Respondents. Dr. Lesnak 

is of the opinion that DIME Dr. Arnold erred in providing a 29% whole person 
impairment rating to the Claimant. Dr. Lesnak’s AROM testing yielded results that 
differed from the results of Dr. Arnold’s AROM testing. The results of Dr. 
Lesnak’s AROM testing led him to be of the opinion that the Claimant’s rating 
should be limited to 38% LUE, and that if the 38% upper extremity rating were 
converted to a whole person impairment rating, it would equal a 23% whole 
person impairment rating. Dr. Lesnak noted that this rating was the same 
impairment rating found by Albert Hattem, M.D., on June 21, 2011. Dr. Lesnak’s 
opinion was that the Claimant’s injury was to the upper extremity, which he 
equated with the arm.  Dr. Lesnak found that Claimant reported subjective 
complaints of “residual frequent left shoulder girdle aching sensations that seem 
to occur mostly with overhead and shoulder level activities involving his left upper 
extremity, as well as subjective complaints of residual left shoulder weakness 
and decreased range of motion.”   The ALJ finds Dr. Lesnak’s characterization of 
“subjective” complaints inconsistent with the substantial medical history of the 
Claimant’s left upper extremity and not credible. The ALJ finds that Dr. Swarsen’s 
opinion is more credible than Dr. Lesnak’s opinion in this regard.  Furthermore, 
the ALJ finds that Dr. Lesnak’s opinion amounts to a mere difference of opinion 
with Dr. Arnold, and it does not make it unmistakable, highly probable and free 
from serious and substantial doubt that Dr. Arnold was in error. 
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10. Claimant suffers pain at the top of his shoulder that limits his ability 
to use his shoulder as a shelf to carry packages for work, lift above his head, and 
sleep.  The Claimant suffers pain at the top of his shoulders, and along the 
trapezuis, limiting his ability to use that portion of his body.  There is substantial 
evidence that Claimant suffered functional impairment beyond, or above, the arm 
at the shoulder. 
 
Ultimate Finding 

 
11. The Respondents have failed to prove, by clear and convincing 

evidence that Dr. Arnold’s DIME whole person impairment rating of 29% was in 
error.  Therefore, the Respondents failed to overcome the DIME rating of 29% 
whole person.   

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the 

following Conclusions of Law: 
 
Credibility 
  
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  As found, the opinions of DIME Dr. Arnold 
and Dr. Swarsen are more credible than the opinions of Dr. Lesnak and Dr. 
Hattem because they are based on a more thorough analysis of the Claimant’s 
substantial medical history. 
 
Substantial Evidence 
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 b. An ALJ’s factual findings must be supported by substantial 
evidence in the record.  Paint Connection Plus v. Indus. Claim Appeals Office, 
240 P.3d 429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals 
Office, 131 P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that quantum 
of probative evidence which a rational fact-finder would accept as adequate to 
support a conclusion, without regard to the existence of conflicting evidence.”  
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An 
ALJ’s resolution on questions of fact must be upheld if supported by substantial 
evidence and plausible inferences drawn from the record.  Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As found, DIME Dr. 
Arnold’s ultimate opinion of 29% whole person permanent impairment is 
rationally more credible than the opinions of Dr. Lesnak and Dr. Hattem.  
Therefore, the acceptance of Dr. Arnold’s opinion is based on substantial 
evidence. 
 
Shoulder Conversion to Whole Person Impairment Rating 
 
 c. When an injury results in a permanent medical impairment not set 
forth on a schedule of disabilities, an employee is entitled to medical impairment 
benefits paid as a whole person.  § 8-42-107(8) (c), C.R.S.  As found, the 
Claimant’s functional impairment is not listed on the schedule.  § 8-42-107(1) (a), 
C.R.S. limits medical impairment benefits to those provided in section (2) where 
the Claimant’s injury is one enumerated on the schedule.  The schedule of 
injuries includes the loss of the “arm at the shoulder”.  The plain meaning of 
this is “at or below the shoulder.” See § 8-42-107(2) (a). The “shoulder” itself is 
not listed in the schedule of impairments.  See Martinez v. Albertsons, W.C. No. 
4-692-947 [Industrial Claim Appeals Office (ICAO), June 30, 2008]; Maree v. 
Jefferson County Sheriff’s Department, W.C. No. 4-260-536 (ICAO, August 6, 
1998); Bolin v. Wacholtz, W.C. No.  4-240-315 (ICAO, June 11, 1998).  As found, 
the Claimant’s shoulder and scapula are beyond the left arm. 
 

d. Although Section 8-42-107(2) (a), C.R.S., does not define a 
“shoulder” injury, the dispositive issue is whether the Claimant has sustained a 
functional impairment to a portion of the body listed on the schedule of 
disabilities.  See Strauch v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. App. 
1996).  Pain and discomfort that limit a claimant’s ability to use a portion of the 
body can be considered functional impairment for purposes of determining 
whether an injury is off the schedule.  See Langton v. Rocky Mountain 
Healthcare Corp., 937 P.2d 883 (Colo. App. 1996); Eidy v. Pioneer Freightways, 
W.C. No.  4-291-940 (ICAO, August 4, 1998); Beck v. Mile Hi Express, 
Incorporated, W.C. No. 4-238-483 (ICAO, February 11, 1997).  As found, 
Claimant suffers pain at the top of his shoulder that limits his ability to use his 
shoulder as a shelf to carry packages for work, lift above his head, and sleep.  As 
found herein, Claimant suffers pain at the top of his shoulders, and along the 
trapezuis, limiting his ability to use that portion of his body.  There is substantial 
evidence that Claimant suffered functional impairment beyond, or above, the arm 
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at the shoulder.  See City Market v. ICAO, 68 P.3d 601 (Colo. App. 2003).  
Accordingly, Claimant’s functional impairment is not on the schedule of 
impairments and should be compensated as a whole person impairment.  See 
Phase II Company v. ICAO, 97 CA 2099 (Colo. App., September 3, 1998) 
(N.S.O.P).  Chavero v. Denver Cedar Roofing, W.C.No.  4-204-023 (ICAO, July 
26, 1996).  As found, the site of Claimant’s functional impairment is above the 
shoulder, and not listed on the schedule of disabilities.  

 
Overcoming the DIME 
 
 e. Sections 8-42-107(8) (b) (III) and (c), C.R.S., provide that the 
findings of a DIME selected through the Division of Workers' Compensation shall 
only be overcome by clear and convincing evidence.  A DIME physician's 
findings of MMI, whole person impairment, and impairment rating are binding on 
the parties unless overcome by “clear and convincing evidence.” C.R.S. §8-42-
107(8) (b) (III); Peregoy v. Indus. Claim Appeals Office, 87 P.3d 261, 263 (Colo. 
App. 2004).  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186-90, 189 (Colo. 
App. 2002); Metro Moving & Storage Co. v. Gussert, 914 P.2d 411, 414 (Colo. 
App. 1995).  Clear and convincing evidence is that quantum of evidence that 
makes it highly probable, unmistakable and free from serious or substantial doubt 
that facts are either so or not so., and the party challenging the DIME physician's 
finding must produce evidence showing it highly probable, unmistakable and free 
from serious and substantial doubt that the DIME physician is incorrect. Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician. Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 [Indus. Claim Appeals Office 
((ICAO), July 19, 2004]; see also Shultz v. Anheuser Busch, Inc., W.C. No. 4-
380-560 (ICAO, Nov. 17, 2000).  The enhanced burden of proof reflects an 
underlying assumption that the physician selected by an independent and 
unbiased tribunal will provide a more reliable medical opinion.  Qual-Med v. 
Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998).  
 
Re-Opening and the Statutory Cap 
 
 f. The reopening provision reflects the General Assembly’s intent that 
the goal of a worker's compensation case, “to achieve a just result overrides the 
interest of litigants in achieving a final resolution of their dispute.”  Berg v. Indus. 
Claim Appeals Office of State of Colorado, 128 P.3d 270, 273 (Colo. App. 2005).  
This body of law serves an important public purpose and must be “liberally 
construed to accomplish its humanitarian purpose of assisting injured workers 
and their families.” Mountain City Meat Co. v. Oqueda, 919 P.2d 246, 252-53 
(Colo.1996).   
 
 g. A benefits cap is a component in the computation of benefits, much 
as limitations on the average weekly wage (AWW) affect the computation of 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996140576&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_661_253�
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996140576&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_661_253�
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benefits.  Leprino Foods Co. v. Indus. Claim Appeals Office of State, 134 P.3d 
475, 481 (Colo. App. 2005).  An employer is not barred from raising the cap once 
a claimant reaches MMI.  Id. at 481.  Offsets provided by the Workers' 
Compensation Act operate to prevent a windfall of duplicative disability benefits.  
Id.   
 
 h. In construing a statute, courts strive to give effect to the 
legislature’s intent and to adopt the statutory construction that best effectuates 
the purposes of legislative scheme, looking first to the plain language of the 
statute. E.g., People v. Yascavage, 101 P.3d 1090, 1093 (Colo.2004).  Where 
the statutory language is clear and unambiguous, courts do not resort to any 
further rules of statutory construction. E.g., id. at 1093.  The statute is construed 
to give effect to every word, and the court will not adopt a construction that 
renders any term superfluous.  See Cherry Hills Resort Dev. Co. v. City of Cherry 
Hills Vill., 790 P.2d 827, 830 (Colo.1990).  Courts should not judicially legislate 
by reading into a statute what its plain language does not suggest or demand.  
See Scoggins v. Unigard Ins. Co., 869 P.2d 202, 205 (Colo.1994). Under the 
statute’s plain language, reopening a case under § 8–43–303(1) reopens an 
“award,” not just specific issues raised by a claimant in a petition to reopen.  
Avalanche Indus., Inc. v. Indus. Claim Appeals Office, 166 P.3d 147, 152 (Colo. 
Ct. App. 2007).  In reopening an award, the statutory cap is re-opened if the 
increased permanent disability exceeds 25%.  In this case, as found, the 
Claimant’s increased disability causes his aggregate permanent partial disability 
to be 29% whole person, for which the statutory cap is $120,000. 

 
  

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
  
 A. The Respondents having failed to overcome the Division 

Independent Medical Examination of Hendrick Arnold, M.D., by clear and 
convincing evidence, the Respondents shall pay the Claimant aggregate 
permanent partial disability benefits, based on 29% whole person permanent 
partial disability, up to a statutory cap of $120,000. 

  
 B. Respondents are entitled to credits for the payment of any 

previous permanent partial and temporary disability indemnity benefits. 
  
 C. Any and all issues not determined herein are reserved for 

future decision.  
 DATED this______day of November 2012. 
 

      
      
 ____________________________ 
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EDWIN L. FELTER, JR.  
Administrative Law Judge 
 

If you are dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on the certificate of mailing or service; otherwise, the Judge’s order will be final.  
You may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) that you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) that you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see § 8-43-301(2), C.R.S. (as amended, SB 09-070). For further 
information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to 
review at http://www.colorado.gov/dpa/oac/forms-WC.htm.   

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
 
W.C. No. 4-892-104-01 
  
  
 At the conclusion of the hearing, the ALJ established a post-hearing 
briefing schedule:  Claimant’s opening brief to be filed within 5 working days; 
Respondents’ answer brief to be filed within 5 working days of the filing of the 
opening brief; and, Claimant’s reply brief to be filed within 3 working days of the 
answer brief.  The Claimant’s opening brief was filed on November 12, 2012.  
The Respondents’ answer brief was filed on November 14, 2012.  The Claimant’s 
reply brief was filed on November 19, 2012, at which time the matter was 
deemed submitted for decision.  

 
 

ISSUES 
  
  The issues designated concern whether:  (1) a work incident occurring on 
March 8, 2012 resulted in a compensable injury to the Claimant’s back.  If so, (2) 
whether any medical treatment is reasonable, necessary, or related to a work 
incident occurring on March 8, 2012;  (3) whether the Claimant is entitled to 
temporary total disability (TTD) benefits from March 8, 2012 through September 
7, 2012; (4) Whether the Respondents have proven that the  Claimant was 
responsible for her termination, and therefore severed the relationship between 
any temporary wage loss and a work injury and cut off entitlement to TTD 
pursuant to  §8-42-105 (4) and 8-42-103(1) (g), C.R.S;  and (5) average weekly 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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wage (AWW).  Because the ALJ determines that the Claimant did not sustain a 
compensable injury, all issues other than compensability are moot.   
 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. The Employer is a temporary placement company.  *Z was the 
client to which the Claimant was assigned to work for by the Employer on March 
8, 2012.  The Claimant began working for the Employer on January 12, 2012, 
and was terminated on March 15, 2012.  This totals 63 days. She worked for two 
different clients of the Employer during that period.   
 
 2. The Claimant alleges that an injury occurred on March 8, 2012, at 
approximately 10:00 AM.  She stated that she was stacking boxes for a company 
named *Z (a deployment from the Employer, which is a temporary staffing 
agency) at the time of her injury. She stated that as she was lifting a box, she felt 
pain in her back, then as she continued to lift the box up to place it in the row of 
boxes, she felt pain in her neck. 
 
Medical Findings   
 
 3. Although the Respondents denied the claim,  they provided medical 
treatment to the Claimant without filing an Admission, as is permitted by law.  
The Claimant was seen by ATP Midtown Occupational Health Services and 
Lorraine Scott, PA (Physician’s Assistant) on the date of alleged injury, March 8, 
2012.  Scott stated in her report: “It should be noted immediately that [Claimant’s] 
entire disposition and presence in the clinic was certainly out of normal behavior.  
She was “missing” from her room for over 30 minutes.  She then did provide a 
urine sample, which did not comply with the temperature requirements for urine 
drug screens. Overall, her behavior was extremely suspicious and concerning.”  
Scott noted that, despite reports of significant pain, the Claimant did not appear 
to be in pain.  The Claimant stated that her pain was an 8 out of 10 on the pain 
scale.  The Claimant, however, displayed full range of motion in all planes in her 
cervical spine and her lumbar spine. She had a negative straight leg raise, 
negative sciatic notch and sacrolilia joint tenderness, was neurovascularly intact 
in the lower extremities after testing.  Scott stated that the Claimant’s movement 
around the clinic was not consistent with someone in lumbar and cervical pain as 
described by the Claimant.  Scott noted that she did not recommend x-rays or 
physical therapy.  She stated that the Claimant’s complaints would be treated 
under the diagnosis of “simple lumbar and cervical strains.”  Scott noted that the 
Claimant requested pain medications, but, “Under absolutely no conditions will 
she received [sic] anything for pain.”  
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 4. After a course of conservative treatment and a series of diagnostic 
tests, the Claimant was placed at maximum medical improvement (MMI) by Lon 
Noel, M.D., and PA Lorraine Scott on September 7, 2012, with no permanent 
impairment, no need for further follow up, and released to full duty with no 
permanent restrictions.  
 
 5. Scott testified regarding the initial March 8, 2012 visit. 2

 

 She stated 
that it was “extremely rare” for her to make the types of notations about a 
patient’s behavior that she made about the Claimant’s behavior on March 8, 
2012. Scott explained her withholding of x-rays, physical therapy, and pain 
medication by saying, “Well, her behavior was concerning, and the urine drug 
sample that didn’t meet requirements, that was brought to my attention at some 
point, was concerning, and her examination of not appearing in any distress 
would – all three of those factors would support conservative treatment with no 
use of narcotics.” The  Claimant signed in for her appointment at  3:15 PM and 
signed out at 5:43 PM.   Scott reiterated during her testimony that the Claimant 
was missing from her room for at least 30 minutes, and that she knew this 
because she went to the room looking for her three to four times, and looked at 
her watch.   

 6. A drug screen was conducted on March 13, 2012 on a specimen 
collected from the Claimant on March 12, 2012. This test was positive for cocaine 
and was confirmed with a confirmation test for Benzoylecgonine.  Because the 
Claimant did not sustain a compensable injury on March 8, 2012, the results of 
the drug screen (relevant to the “responsibility for termination” issue) are moot. 
 
 7. Eric Ridings, M.D., testified at the hearing as an expert in medicine 
generally, physical medicine and rehabilitation, and the evaluation of work related 
phenomenon.  He evaluated the Claimant and reviewed the records in this 
matter, in an Independent Medical Examination (IME) at the request of the 
Respondents.  He issued a written report, dated, October 2, 2012.  It is Dr. 
Ridings' opinion, stated within a reasonable degree of medical probability, that 
the Claimant did not sustain a work injury on March 8, 2012, or an aggravation of 
a preexisting condition, causing the need for medical treatment or disability.  
Although the Claimant continued treatment with Midtown following March 8, 
2012, Dr. Ridings is of the opinion that this treatment was not reasonably 
necessary, or related to any injury occurring at work.  His report states: 
“Treatment in this case has been driven entirely by patient complaint, rather than 
by any sort of objective findings.”  Dr. Ridings explained that the Claimant’s MRI 
(magnetic resonance imaging) findings fall within the normal range for the middle 
aged asymptomatic adult population for both cervical and lumbar spines.  Dr. 
Ridings did not agree with the Claimant’s theory that her MRI findings in the neck 
                                                 
2 Although  Scott was referred to repeatedly by Claimant’s counsel as “doctor” during her 
deposition, it is clear that Scott is a physician’s assistant, and testified as the treating physician’s 
assistant only, and not an expert of any kind. 
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were acute and could be caused by the alleged mechanism in this case.  It was 
Dr. Ridings’ opinion that that mechanism of injury did not aggravate or accelerate 
the condition of the spine found in the MRI findings.  Of note, PA Scott also did 
not agree that there was a probable connection between the mechanism and the 
MRI findings.  Dr. Ridings pointed to continued non-dermatomal radicular 
complaints in the face of a negative EMG study, 5/5 Waddell signs, and 
inconsistent and nonanatomic complaints and findings upon examination as 
among the reasons for his conclusion.  Dr. Ridings pointed out that the 
Claimant’s range of motion in her neck and back were normal throughout her 
treatment until her very last visit on September 7, 2012.  He described the range 
of motion he saw on examination as “dramatically self limited.”  Dr. Ridings 
wrote:  “Given repeatedly benign physical examinations early in her course, it is 
my opinion that more likely than not no work injury occurred on 03-08-12.”  He 
stated that there was no objective basis that would require any further diagnostic 
workup, treatment or work restrictions. 

 9. Although the Claimant had some normal degenerative findings in 
both her lumbar and cervical spine, Dr. Ridings testified that such degeneration is 
typical in patients over 40 years old.   In light of Dr. Ridings' opinion of lack of 
causality, the ALJ infers and finds that any back and neck symptoms for which 
the Claimant was treated are attributable to these underlying conditions and non-
work related exacerbations thereof.   
 10. According to the Claimant, she has worked for a company named 
Mobile staffing and was also paid for weekly babysitting after her termination 
from employment with the Employer herein. 
 
 11.  Scott’s testimony, when read in full context, does not really 
contradict Dr. Ridings’ conclusions.  She is not specifically trained in evaluation 
of causation, and her purpose was to provide medical services in light of the 
Claimant’s complaints.  She provided conservative treatment.  Based upon the 
diagnostic MRIs and EMG, she ultimately concluded that the Claimant was at 
MMI with no impairment from this work incident.  This opinion was so, despite the 
Claimant’s continued complaints.  A fair reading of Scott’s testimony shows that 
she was lead into providing “magic words” regarding causation without context or 
true understanding of their impact in the case.  The Claimant now argues only 
those portions of Scott’s testimony to support her case.  For example, the 
Claimant’s Brief points to a discussion with Scott about possible nerve root 
irritation, indicated by what she concluded was a positive Spurling test.  The 
Claimant’s Brief states:  “Accordingly, objective diagnostic testing by PA Scott 
established the cause and spinal segment location of the radicular symptoms 
reported by [Claimant].” The Claimant does not mention the fact that EMG testing 
ultimately found the Claimant unremarkable for any nerve impingement in either 
the cervical or lumbar spine, nor does it include the portion of Scott’s testimony 
that states this.   Ultimately, Scott concluded, in fact, there was no nerve 
involvement.  
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The Claimant’s Testimony 
 
 12. The Claimant’s uncontroverted testimony is that she has never had 
a back or neck injury, or any treatment for such injuries before March 8, 2012. 
There is no evidence to the contrary. 
 
 13. The Claimant reported her alleged work related injuries to her 
supervisors at *Z and the Employer almost immediately.  She sought treatment at 
Midtown Occupational Medicine on the date of the alleged injury.  She reported 
that "she was reaching to put some 50-pound boxes away overhead when she 
experienced a sharp twinge in her low back and cervical spine."  The Claimant 
has reported the same mechanism of injury at each of her treatment visits.   All of 
these facts notwithstanding, the discrepancy between the Claimant’s complaints 
and her objective medical findings contra-indicate a work related injury at the 
time in question.  The ALJ places more weight on the causality opinion of Dr. 
Ridings. 
 
 
Credibility/Weight Findings 
 
 14. There is no indication that PA Scott possesses the medical 
credentials to assign much weight to her causality opinion.  Indeed, the ALJ 
infers and finds that her earliest opinions contra-indicate a causally related work 
injury.  When pressed in her deposition, she indicated that there was a causal 
relatedness to work.  On the other hand, Dr. Ridings is a fully accredited Level 2 
physician, who specializes in physical medicine and rehabilitation.  
Consequently, the ALJ is compelled to make a rational choice between PA 
Scott’s opinion and Dr. Ridings’ opinion insofar as the weight to be assigned to 
the causality opinion of each.  Therefore, the ALJ assigns considerably more 
weight to Dr. Ridings' opinion, which is dispositive of the compensability issue. 
 
 15. Respondents made a credibility point of the fact that the Claimant 
had a felony impersonation conviction in 2009.  In mitigation, the Claimant’s 
uncontroverted testimony is that she was stopped for a traffic violation by Denver 
police. She had an outstanding traffic warrant (at the time the Claimant was a 
single mother with young children at home) and did not want to go to jail. She 
gave the officer her sister's name. The officer subsequently discovered this and 
arrested the Claimant.   Although not  exemplary behavior it is certainly less 
egregious than the charge implies.  The ALJ places minimal weight, insofar as 
credibility is concerned, on this felony conviction.  On the other hand, the ALJ 
places considerable weight on the discrepancy, as found above, between the 
Claimant’s complaints on the objective medical findings. 
 
Ultimate Findings 
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 16. The Claimant has failed to prove, by a preponderance of the 
evidence, that she sustained either a compensable injury to her back and spine, 
or an aggravation of a preexisting condition, on March 8, 2012, as alleged. 
 
 17. In light of the fact that the Claimant did not sustain a compensable 
injury on March 8, 2012, any resolution of the other designated issues is moot. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the 
medical opinion of Dr. Ridings on lack of causality outweighs the opinion of 
Physician’s Assistant Scott.  Also, the wide discrepancy between the reported 
symptoms of the Claimant and the objective medical findings would not justify a 
determination that the Claimant’s testimony should outweigh medical opinion in 
accord with Lymburn v. Symbios Logic, 952 P.2d  831 (Colo. App. 1997).  
Consequently, the ALJ concludes that Dr. Ridings' opinion is dispositive of the 
lack of compensability issue. 
 
Substantial Evidence 
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 b. An ALJ’s factual findings must be supported by substantial 
evidence in the record.  Paint Connection Plus v. Indus. Claim Appeals Office, 
240 P.3d 429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals 
Office, 131 P.3d 1172 (Colo. App. 2005).  Substantial evidence is “that quantum 
of probative evidence which a rational fact-finder would accept as adequate to 
support a conclusion, without regard to the existence of conflicting evidence.”  
Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An 
ALJ’s resolution on questions of fact must be upheld if supported by substantial 
evidence and plausible inferences drawn from the record.  Eller v. Indus. Claim 
Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As found, the opinion 
of Dr. Ridings is supported by substantial evidence, and the ALJ has made a 
rational choice between Ridings’ opinions and the ultimate, yet equivocal, opinion 
of PA Scott, as well as the Claimant’s testimony.  The opinion of Dr. Ridings 
outweighs all other opinions and testimony on causality and, thus, 
compensability. 
 
Compensability 
 
 c. In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” 
of the employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996).  There is no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits are awarded.  § 8-41-301 
(1) (c), C.R.S.  See Faulkner v. Indus. Claim Appeals Office, 24 P.3d 844 (Colo. 
App. 2000); Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399 (Colo. App. 
2009); Cabela v. Indus. Claim Appeals Office, 198 P.3d 1277, 1279 (Colo. App. 
2008). The question of causation is generally one of fact for the determination by 
the ALJ.  Faulkner at 846; Eller at 399-400.   As found, the Claimant has failed to 
establish causation.  
 

d. If an industrial injury aggravates or accelerates a preexisting 
condition, the resulting disability and need for treatment is a compensable 
consequence of the industrial injury. Thus, a claimant's personal susceptibility or 
predisposition to injury does not disqualify the claimant from receiving benefits.  
H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker 
has a compensable new injury if the employment-related activities aggravate, 
accelerate, or combine with the pre-existing condition to cause a need for 
medical treatment or produce the disability for which benefits are sought. § 8-41-
301(1) (c), C.R.S. See Merriman v. Indus. Comm’n, 120 Colo. 400, 210 P.2d 448 
(1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health 
Laboratories v. Indus. Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); 
Snyder v. Indus. Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also 
see § 8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 
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[Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. Keil Jr., 
W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found,  the Claimant has failed to 
prove an aggravation and/or acceleration of a preexisting condition. 

 
e. Proximate causation, a common law term, simply means direct 

causation.  See, e.g., Black’s Law Dictionary, Fifth Edition (1979), defining 
proximate as, “Immediate; nearest; direct.”  Webster’s New International 
Dictionary defines proximate cause as, “A cause which directly or with no 
immediate agency produces an effect.”  Barron’s Law Dictionary, Third Edition 
(1991) defines proximate cause as, “That which in natural and continuous 
sequence unbroken by any new independent cause produces an event, and 
without which the injury would not have occurred.”  As the United States 
Supreme Court noted in Standard Oil Company of New Jersey v. U.S., 340 U.S. 
54, 58; 71 S. Ct. 135 (U.S. 1950), proximate cause refers to the cause which is 
most nearly and essentially connected with the loss as its deficient cause.  As 
found, the Claimant has not established the alleged lifting of a box as the 
proximate cause of her subsequent symptoms and complaints. 

 
 

Furnishing of Medical Care Is not an Admission 
 
 f.  Section 8-42-101(1) (a), C.R.S., provides that respondents shall 
furnish medical care and treatment reasonably necessary to cure and relieve the 
effects of the injury.  A claimant bears the burden of proof of showing that 
medical benefits are causally related to his work-related injury or condition.  
Ashburn v. La Plata School District 9R, W.C. No. 3-062-779 [Industrial Claim 
Appeals Office (ICAO), May 4, 2007].  Therefore, a claimant is not entitled to 
medical care that is not causally related to his work-related injury or condition.   
Respondents do not “implicitly” admit for a disputed condition by paying for 
medical benefits.  Hays v. Hyper Shoppes, W.C. No. 4-221-570 (ICAO April 13, 
1999).  Respondents remain free to contest the compensability of any particular 
treatment.  Id. As noted in Ashburn, supra, “it has generally been held that 
payment of medical services is not in itself an admission of liability.  This is based 
on the sound public policy that carriers should be allowed to make voluntary 
payments without running the risk of being held thereby to have made an 
irrevocable admission of liability.”   Further, ICAO, in Bekkouche v. Riviera 
Electric, W.C. No. 4-514-998 (ICAO May 10, 2007) noted that “a showing that the 
compensable injury caused the need for treatment is a threshold prerequisite to 
the further showing that treatment is reasonable and necessary.”  Once 
causation is established, claimant is only entitled to medical benefits reasonably 
needed at the time of the injury or occupational disease and thereafter during the 
disability to cure and relieve the employee from the effects of the injury.   § 8-42-
101(1) (a). 
 
Burden of Proof 
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g. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 
P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 
(Colo. App. 2000).   A “preponderance of the evidence” is that quantum of 
evidence that makes a fact, or facts, more reasonably probable, or improbable, 
than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 
104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see 
Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the 
existence of a contested fact is more probable than its nonexistence.”  Indus. 
Claim Appeals Office v. Jones, 688 P.2d 1116 (Colo. 1984).  As found,  the 
Claimant has failed to meet her burden with respect to compensability. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied 
and dismissed. 
  

DATED this______day of November 2012. 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
If you are dissatisfied with the Judge’s order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on the certificate of mailing or service; otherwise, the Judge’s order will be final.  
You may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) that you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) that you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see § 8-43-301(2), C.R.S. (as amended, SB 09-070). For further 
information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to 
review at http://www.colorado.gov/dpa/oac/forms-WC.htm.   

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-856-944-02 

 
ISSUES 

 

The following issues were raised for consideration at hearing: 
 
1. Whether the Claimant is entitled to an increase in her AWW 

based on the housing benefit provided by her Concurrent 
Employer. 
 

2. Whether the Claimant has established that she is entitled to 
temporary partial disability (“TPD”) benefits from December 
22, 2010 until June 19, 2011.   
 

By agreement of the parties, all other issues were reserved. 
 
   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

1. On March 13, 2009, the Claimant was hired by Employer to work as 
a CNA resident care specialist (“CNA”).  The Claimant’s average weekly wage 
(“AWW”) for work performed for Employer is $145.98. 

 
2. On December 22, 2010, the Claimant injured her right shoulder 

while she was moving a patient as part of her work duties for Employer 
(Claimant’s Exhibit 1, p. 1).   

 
3. Multiple General Admissions of Liability were filed by Respondents 

(Claimant’s Exhibits 2-8).  The most recent General Admission of Liability that 
was offered and admitted into evidence was submitted on May 23, 2012.  The 
Respondents admitted for temporary total disability from the time periods of 
6/20/2011 thru 8/14/2011 and from 3/19/2012 thru 5/21/2012.  The AWW on the 
most recent General Admission of Liability was listed as $491.35.  This amount 
includes wages from Employer as well as wages from a concurrent employer.   

 
4. In addition to working for Employer as a CNA, the Claimant also 

worked for/at [Concurrent Employer] (hereinafter referred to as “Concurrent 
Employer”). The Claimant’s job at her Concurrent Employer included office work, 
payroll as well as assisting with care and management of cattle.   

 
5. The Claimant was paid $10.00 per hour for work she performed for 

the Concurrent Employer. 
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6. In addition to W-2 wages for her work for the Concurrent Employer, 
the Claimant and her family were provided with housing on the property.  

 
7. The Claimant and her family have lived in the housing on the 

property (depicted in Claimant’s Exhibit 14), since October of 2006.  It is a 3500 
square foot, 3 bedroom, 2 bathroom home with a 2-car garage and a horse barn 
with 6 runs.   

 
8. The Claimant and her father both testified that, as part of her job 

duties for Concurrent Employer, she is required to live on site at the feed yard to 
handle incoming and outgoing animals after hours and to handle situations that 
may arise with the animals on the feed yard.  The owners of the Concurrent 
Employer do not live close enough to the feed lot and so it is a convenience to 
the owner that the Claimant lives on-site.   

 
9. The Concurrent Employer is owned by the Claimant’s father and 

the Claimant’s grandfather.  The house where the Claimant and her family live is 
owned by the Claimant’s grandfather.  The Claimant’s grandfather leases the 
house to the Concurrent Employer for $800.00 per month in rent.  The 
Concurrent Employer is current on all lease payments to the owner of the house, 
the Claimant’s grandfather. 

 
10. The Claimant and her father both testified that the Concurrent 

Employer valued the housing benefit to the Claimant at $900.00 per month.  
They also both testified regarding the work arrangement between the Claimant 
and the Concurrent Employer whereby the first 90 hours were credited to the 
Claimant’s “rent” for the housing and not reported as income or compensation to 
the IRS, but then the remaining compensation of $10.00 per hour (after the 90 
hour threshold amount was met) was reported to the IRS and treated as ordinary 
income.   

 
11. The Claimant’s W-2 forms from the Concurrent Employer only 

reflect compensation paid to the Claimant as wages and do not include reporting 
of amounts related to the housing benefit (Claimant’s Exhibit 13).  The $900.00 
value of the housing benefit  was not reported to the IRS on the Claimant’s W-2 
forms and no income taxes, Medicare or Social Security taxes were withheld on 
the value of the housing benefit. 

 
12. As part of the office work that she performed for the Concurrent 

Employer, the Claimant kept the records to show the first 90 hours were met.  
The Claimant testified that the handwritten records for July 2011 through July 
2012 were kept to show how many hours she had worked towards the first 90 
hours and how many hours she was short on hours to be applied to the $900.00 
“rent” for the housing (see Claimant’s Exhibit 17).  The Claimant’s records 
indicate that she was short 666.19 hours from July 2011 through July 2012 and 
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calculated that she “owed” her Concurrent Employer $6661.90 for rent for that 
time frame.   

 
13. The Claimant’s accountant testified by deposition on January 3, 

2012 that, as of the date of the deposition, he was aware that the $900.00 per 
month housing benefit to the Claimant was not reported on the Claimant’s W-2 
form as wages or other compensation from the Concurrent Employer (Transcript 
of the Deposition of Martin Hepner, CPA on January 3, 2012, p. 14 ll. 6-14). 

 
14. The Claimant’s accountant also testified that he has experience 

providing tax services and W-2 preparation services to agricultural employers 
and he is familiar with an exception to the reporting of the value of housing per 
IRS Publication 525 (which was marked as Exhibit A to the Transcript of the 
Deposition of *D).  Mr. *D testified that in order for the fringe benefit of lodging to 
fall under the exclusion from reporting on an employee’s W-2 form, the benefit 
must meet three criteria: it must be furnished on the business premises of the 
employer; it must be furnished for the convenience of the employer; and it must 
be a condition of employment that the employee live in the provided lodging 
(Transcript of the Deposition of   *D, CPA on January 3, 2012, p. 23, ll. 9-19).  
Mr. *D referenced p. 7 of IRS Publication 525, which provides, in pertinent part,  
 

You do not include in your income the value of meals and 
lodging provided to you and your family by your employer at 
no charge if the following conditions are met. 

……. 
 

2. The lodging is: 
 
 a.  Furnished on the business premises of your 
employer, 
 
 b.  Furnished for the convenience of your employer, 
 
 c.  A condition of your employment. (You must accept 
it in  
      order to be able to properly perform your duties.) 
 
(Exhibit A to the Transcript of the Deposition of   *D, CPA on 
January 3, 2012 / IRS Publication 525, p. 7, Meals and 
Lodging) 

 
15. There is a conflict between the testimony of the Claimant and her 

father (an owner of the Concurrent Employer) regarding the actual federal tax 
treatment sought by the Claimant and her Concurrent Employer for the lodging 
benefit and the conditions placed on the lodging benefit.  Namely, the Concurrent 
Employer did not report the value of the lodging on the Claimant’s W-2, nor did 
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the Claimant report the value of the lodging as income.  Yet the exception in 
Publication 525, p. 7, Meals and Lodging, 2 a-c, first requires that the benefit be 
“provided to you and your family by your employer at no charge.”  Therefore, the 
Claimant was not being charged or paying rent for the lodging, since the value of 
the lodging was not being reported as income.  While the Claimant may have 
been required to provide a threshold 90 hours of work as a part of her overall 
duties of the job, it does not mean that those 90 hours had a value of $10.00 per 
hour which was applied toward rent.  Otherwise, if the Claimant was actually 
charged rent, the lodging exception would not apply.  Yet the Concurrent 
Employer and the Claimant actually took advantage of the lodging exception for a 
number of years with the IRS.    

 
16. The Claimant’s father, one of the owners of the Concurrent 

Employer, testified that the Concurrent Employer expected the Claimant to either 
work off the deficit of 661.19 hours or pay $6661.90 when she was able to do so 
after recovery from her work injury incurred while she was working for 
Respondent Employer.  He testified that for as long as she was not working the 
threshold 90 hours, the Claimant would be required to either make those hours 
up later or pay the value of any deficit.  Again, this is in conflict with the long-
standing use of the lodging exemption by the Concurrent Employer for the value 
of the lodging provided to the Claimant and history of not reporting the value of 
the lodging as Claimant’s income.   

 
17. Further, although the Claimant did not meet her threshold 90 hours 

per month for every month from July 2011 through July 2012, the Concurrent 
Employer continued to permit the Claimant and her family to live in the on-
property housing.   

 
18. There is no promissory note or other written agreement or 

document to memorialize an agreement between the Claimant and her 
Concurrent Employer that she would have to make up work hours or pay the 
value of the deficit.   

 
19. There was no testimony or any other persuasive evidence that the 

Claimant’s Concurrent Employer contemplated or intended to cease providing 
housing to the Claimant regardless of whether or not the Claimant was able to 
meet her 90 hour per month threshold.   

 
20. To the extent that the lodging provided to the Claimant is a “fringe 

benefit,” Respondents argue that, per statute and case law, the value of fringe 
benefit such as included lodging, is only includable in the calculation of AWW if 
the Concurrent Employer ceases to provide the fringe benefit to the Claimant.   

 
21. The Claimant also presented testimony regarding time that she 

alleges she missed from work for her Concurrent Employer to attend medical 
appointments from the date of her injury up to the day before her surgery and at 
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other times when she was not receiving TTD.  The Claimant seeks TPD benefits 
for time she claimed she missed time from her concurrent job to attend medical 
appointments.  The Claimant prepared a statement indicating dates when she 
had medical or therapy appointments (Claimant’s Exhibit 16).  The dates and 
times listed on Claimant’s Exhibit 16 are the estimated amount of time to travel to 
and attend physical therapy and medical appointments from December 23, 2010 
to June 20, 2011.  The Claimant testified that she prepared Exhibit 16 by 
reviewing her calendar and noting the dates when she had appointments and 
then estimating the amount of time the appointment took, including travel.  She 
further testified that the time estimates may be conservative and the travel time 
may have actually been longer. 

 
22. The Claimant and her father testified regarding her job duties for 

the Concurrent Employer at the feed lot.  However there was no persuasive 
testimony or evidence establishing the overall total hours that the Claimant was 
required to work for the Concurrent Employer each day or the time period each 
day when those hours were to be worked by the Claimant.  Instead, it appeared 
that the Claimant works as necessary on a non-traditional schedule that may 
require work time outside of the typical 9am-5pm workday, including evening and 
weekend work at times.  Relevant to the issue of the requested TPD, there was 
no persuasive evidence presented that the time that the Claimant spent (which 
averaged 2.5 to 3 hours on days when there was an appointment), occurred 
during times when the Claimant would have been working.  Thus the time for 
appointments could have occurred when the Claimant would have been working, 
or the time could have occurred at other times during the day when the Claimant 
was not working.  However, there was no persuasive testimony to establish that 
the times of the appointments occurred during work hours.  There was also no 
persuasive evidence to establish that the amount of time spent at medical and 
therapy appointments was so great that this alone would have prevented the 
Claimant from completing job duties for the Concurrent Employer over the course 
of her workday, thus resulting in a loss of earnings.   

 
CONCLUSIONS OF LAW 

 
Generally 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 

§§ 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence. C.R.S. § 8-43-201.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents and 
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a workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 
 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. 
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001).  Even if other evidence in the record may have supported a 
contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 
Calculation of Claimant’s Average Weekly Wage 

         Under Colorado's Workers' Compensation Act, the "average weekly wage" 
is a key part of the formula used to calculate compensation for injured workers, 
and it is based upon the definition of "wages" provided at section 8-40-201(19).  
Industrial Claim Appeals Office v. Ray, 145 P.3d 661 (Colo. 2006).  To determine 
a claimant’s AWW, the ALJ may choose from two different methods set forth in 
section 8-42-102. The first method, referred to as the " default provision," 
provides that an injured employee's AWW " be calculated upon the monthly, 
weekly, daily, hourly, or other remuneration which the injured or deceased 
employee was receiving at the time of injury." § 8-42-102(2), C.R.S. The default 
provision in § 8-42-102(2)(a)-(f), C.R.S lists six different formulas for conducting 
this calculation.  Per § 8-42-102(5)(a), the phrase “at the time of injury” in 
subsection (2) requires the AWW to be determined using the wage earned on the 
date of the employee’s accident.  The second method for calculating a claimant’s 
AWW, referred to as the "discretionary exception," applies when the default 
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provision will not fairly compute the employee's AWW.  § 8-42-102(3), C.R.S. In 
such a circumstance, the ALJ has discretion to compute the AWW of a claimant 
in such other manner and by such other method as will, based upon the facts 
presented, fairly determine the employee’s AWW.  Benchmark/Elite, Inc. v. 
Simpson, 232 P.3d 777 (Colo. 2010).    
 
 The overall objective of calculating AWW is to arrive at a fair 
approximation of claimant's wage loss and diminished earning capacity.  Coates, 
Reid & Waldron v. Vigil, 856 P.2d 850 (Colo. 1993); Ebersbach v. United Food & 
Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 1997); Vigil 
v. Industrial Claim Appeals Office, 841 P.2d 335 (Colo.App.1992). 

 
In this case, the parties do not dispute the amount of wages that the 

Claimant earned working for the Employer.  The parties also do not dispute that 
the wages that the Claimant earned working for a Concurrent Employer which 
were already included in the AWW calculations as of the most recent General 
Admission of Liability filed by the Respondents.  Rather, the dispute centers over 
whether the Claimant has established that the value of a housing fringe benefit 
provided by the Concurrent Employer should be added to Claimant’s AWW for a 
further increase to her AWW.   

 
 C.R.S. § 8-40-201(19)(b), provides as follows: 
 

The term “wages” includes the amount of the employee’s cost of 
continuing the employer’s group health insurance plan and, upon 
termination of the continuation, the employee’s cost of conversion 
to a similar insurance plan, and gratuities reported to the federal 
internal revenue service by or for the worker for purposes of filing 
federal income tax returns and the reasonable value of board, rent, 
housing and lodging received from the employer, the reasonable 
value of which shall be fixed and determined from the facts by the 
division in each particular case, but does not include any similar 
advantage or fringe benefit not specifically enumerated  in this 
subsection (19).  If, after the injury, the employer continues to pay 
any advantage or fringe benefit specifically enumerated in the 
subsection (19), including the cost of health insurance coverage or 
the cost of the conversion of health insurance coverage, that 
advantage or benefit shall not be included in the determination of 
the employee’s wages so long as the employer continues to make 
payment. 

  
 C.R.S. § 8-40-201(19)(b), , specifies that “wages” are to include the 
“reasonable value of …… housing, …… received from employer, the reasonable 
value of which shall be fixed and determined from the facts by the division in 
each particular case.”  The inclusion of non-cash benefits such as housing in §8-
40-201(19)(b) encompasses the recognition that a worker’s earnings may 
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compromise, in significant part, compensation other than money wages.  Young 
v. Industrial Claim Appeals Office, 969 P.2d 735, 737 (Colo. App. 1998) 
(discussing room and board).   
 
 A claimant must prove both the right to an increase in the AWW for 
housing and a factual basis to support the determination of a reasonable value 
for such benefit.  C.R.S. § 8-43-201 (claimant has burden of proving entitlement 
to benefits by a preponderance of the evidence). Lutz v. Industrial Claim Appeals 
Office, 24 P.3d, 29, 31 (Colo. App. 2000). Pursuant to Iler v. Industrial Claim 
Appeals Office, 207 P.3d 945 (Colo. App. 2009) (discussing room and board) it is 
up to the ALJ to determine reasonable value of a claimant’s housing for inclusion 
in AWW.  The reasonable value of housing is a question of fact and will vary 
depending on the available evidence and a multitude of circumstances which 
may affect the possible costs of the benefits.  W. Cultural Res. Mgmt., Inc. v. 
Krull, 782 P.2d 870, 871 (Colo. App. 1989) (discussing housing and food) 
 
 In Rogers v. Neece and Colorado Department of Agriculture, Employees, 
W.C. nos. 4-421-787 and 4-829-364, September 20, 2011, the Industrial Claim 
Appeals Office addresses when housing costs are to be included in AWW and 
what events may trigger inclusion.  In Rogers, the matter was remanded for the 
ALJ to make findings regarding the date the employer ceased providing the 
ranch house as an advantage or a fringe benefit to the claimant as this 
determination was found necessary.  The date on which the housing benefit 
ceased to be provided was held to be the date that the AWW should be 
increased.   
 
 Both C.R.S. §8-40-201(19)(a)(b) and the Rogers case support the 
conclusion that the value of a housing fringe benefit is only included in AWW 
after the benefit is no longer provided.  If the benefit is still being provided, then it 
is not included.  Here, the Claimant argued that, in effect, the benefit was not 
being provided because she was unable to work a minimum of 90 hours to cover 
the $900.00 “rent” and so, although the Concurrent Employer continued to permit 
her to live in the housing, she was incurring debt because she would either have 
to pay the Concurrent Employer the value of the “rent” or later make up the hours 
she did not work towards her 90 hour a month threshold.  The difficulty with this 
argument is that it conflicts with the evidence regarding the federal tax treatment 
sought by the Claimant and her Concurrent Employer for the lodging benefit 
provided to the Claimant and her family.   
 
 The Concurrent Employer did not report the value of the lodging on the 
Claimant’s W-2, nor did the Claimant report the value of the lodging as income to 
the IRS under an exception for meals and lodging.  Yet the exception in 
Publication 525, p. 7, Meals and Lodging, 2 a-c, first requires that the benefit be 
“provided to you and your family by your employer at no charge.”  Therefore, in 
order to take advantage of the lodging benefit, Claimant was not being charged 
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or paying rent for the lodging, since the value of the lodging was not being 
reported as income.   
 
 Although the Claimant is still employed by the Concurrent Employer and 
worked some hours, although not her usual amount of hours, and still lives in the 
housing provided, the Claimant testified that the Concurrent Employer has been 
charging “rent” since she didn’t work the threshold number of hours to offset the 
value of the housing benefit.  Yet, there was no persuasive evidence presented 
that the Concurrent Employer and the Claimant stopped taking advantage of the 
meals and lodging exception to reporting the value of the lodging as income to 
the IRS.  The Claimant cannot have it both ways, maintaining an exemption from 
reporting lodging as income while at the same time claiming that, although the 
lodging is being provided by her Concurrent Employer, she is now being charged 
for the lodging (which would prevent her from maintaining the reporting 
exemption).   
 
 Therefore, the ALJ finds that the lodging benefit has not been 
discontinued and, as a result, the value of the lodging benefit is not included in 
the Claimant’s AWW.  So, the Claimant has failed to establish that she is entitled 
to an increase in her AWW in the amount of the value of her housing benefit.   
 

Temporary Partial Disability Benefits 
 

 To establish an entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury caused a disability, that she left work as a 
result of the disability, that she was disabled for more than three regular work 
days, and that she suffered an actual wage loss. Section 8-42-103(1)(b), C.R.S. 
1999; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997). The term "disability" refers to 
the claimant's inability to perform her regular employment and encompasses two 
elements. See McKinley v. Bronco Billy's, supra. The first element is "medical 
incapacity" evidenced by loss or restriction of bodily function. The second 
element is loss of wage earning capacity as demonstrated by the claimant's 
inability to "resume his or her prior work." Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999). The impairment of earning capacity element of "disability" may be 
evidenced by a complete inability to work, or by restrictions which impair the 
claimant's ability effectively and properly to perform his or her regular 
employment. Ortiz v. Charles J. Murphy and Co., 964 P.2d 595 (Colo. App. 
1998); Davisson v. Rocky Mountain Safety, Inc., W.C. No. 4-283-201 (June 21, 
1999); Chavez v. Manpower, W.C. No. 4-420-518 (May 11, 2000).  Where there 
is substantial evidence that a Claimant was medically restricted from performing 
regular employment duties on the days the Claimant was receiving medical 
treatment for the industrial injury, a Claimant is entitled to receive TPD benefits 
for impaired earnings resulting from attendance at authorized medical 
appointments.  Boddy v. Industrial Claim Appeals Office, W.C. No. 4-408-729 
(August 15, 2010).   
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 In this case, the pivotal element is that in order to prove she is entitled to 
TPD benefits as a result of attendance at medical appointments, the Claimant 
must establish the partial disability caused an actual loss of wages.  Otherwise, 
TPD is not due or owing.  Here, the Claimant presented evidence which 
established the amount of time that she spent traveling to and attending medical 
appointments.  However, the Claimant failed to present persuasive evidence 
establishing that the time spent traveling to and attending these medical 
appointments impaired her earnings.  The Claimant and her father testified 
regarding her job duties for the Concurrent Employer at the feed lot.  However 
there was no persuasive testimony or evidence establishing the overall total 
hours that the Claimant was required to work for the Concurrent Employer each 
day or the time period each day when those hours were to be worked by the 
Claimant.  Instead, it appeared that the Claimant works as necessary on a non-
traditional schedule that may require work time outside of the typical 9am-5pm 
workday, including evening and weekend work at times.  Relevant to the issue of 
the requested TPD, there was no persuasive evidence presented that the time 
that the Claimant spent (which averaged 2.5 to 3 hours on days when there was 
an appointment), occurred during times when the Claimant would have been 
working.  Thus the time for appointments could have occurred when the Claimant 
would have been working, or the time could have occurred at other times during 
the day when the Claimant was not working.   
 
 Ultimately, there was not substantial, persuasive evidence to establish that 
her medical appointments took place during working hours or, that, as a result of 
the time spent at the appointments, the Claimant could not work her required 
number of hours in any given day or week and this caused an overall impairment 
of earnings.  Although the amount of time was documented, it is unknown 
whether or not the time spent resulted in an impairment of earnings.   
 
 As a result, the Claimant has failed to establish that she is entitled to TPD 
benefits from December 22, 2010 until June 19, 2011 
  

ORDER 
 

 It is therefore ordered that: 
 

1. Claimant’s request to increase her AWW in the amount of 
the value of the housing benefit is denied and dismissed and the 
$900.00 per month cost of housing fringe benefit shall not be 
included in the Claimant’s AWW. 

 
2. Claimant’s request for TPD from December 22, 2010 to June 
19, 2011 is denied and dismissed 
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3. All matters not determined herein are reserved for 
future determination. 
 
If you are dissatisfied with the Judge's order, you may file a Petition to 

Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 13, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-687-03 

ISSUES 

 The issues for determination are: 

1. Compensability of an alleged injury on July 25, 2011;  

2. Medical benefits; 

3. Average weekly wage; 

4. Temporary total disability benefits and offset for unemployment 
benefits.  

FINDINGS OF FACT 

1. Claimant alleges she was injured as a result of a fall at work on July 
25, 2011. Claimant injured her right shoulder in the fall.  Respondents allege that 
the fall was the result of a pre-exiting condition.  

2. Claimant had received treatment for knee pain prior to the fall on 
July 25, 2011.  Claimant was injured in a motor vehicle accident in January 2003.  

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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Her primary complaint was neck pain, but she also complained of lumbar spine 
pain and bilateral leg pain. Claimant reported that her knees were sore from 
hitting the dash and she was experiencing numbness and tingling in her legs and 
feet. An MRI in May 2002 showed mild facet degenerative changes at L4-5 and 
L5-S1. Treatment through December 2003 was primarily directed to the neck.  

3. Claimant was treated for knee pain at Denver Health starting in 
August 2010.  X-rays showed likely osteoarthritis. In September 2010 Claimant 
reported that she could not walk due to left leg pain. In October 2010 Claimant 
applied for a disabled parking permit. Claimant received injections to her left 
knee in October 2010. Treatment continued, and in March 2011 she received an 
additional injection. On April 6, 2011, Claimant reported that the injections did 
provide relief and she requested additional injections. Claimant was examined for 
osteoarthritis on June 7, 2011.  Claimant had difficulty walking more than a half 
block and she used a cane at times. In the spring of 2011, Claimant attempted to 
work at a grocery store but was unable to do her work because of pain.  Claimant 
applied for Social Security disability benefits in July 2011.  

4. Claimant applied for work with Employer on June 4, 2011.  She was 
hired and had her first day of orientation on July 25, 2011.  Claimant expected to 
work approximately 32 hours per week.  Her pay rate was $9.50 per hour. 
Claimant was receiving unemployment benefits before she began work for 
employer.  She continued to receive unemployment benefits after she was 
injured.  

5. July 26, 2011 was Claimant’s second day of orientation.  It was 
scheduled from 9:30 a.m. to 4:30 p.m. In the afternoon, Claimant and others 
participating in the orientation were shown the grounds.  Claimant was walking 
more than what she was used to.  Claimant was not using her cane.  

6. Late in the afternoon of July 26, 2011, Claimant and others 
participating in the orientation had finished the tour of the grounds and were 
walking toward the gate to end the day.  Claimant testified that she was walking 
on a concrete walk when her left foot was caught between the concrete and the 
edging between the concrete and grass.  Claimant tripped and fell.  Claimant 
testified that she injured her face, shoulder, hand, thigh and knee. Claimant has 
not worked since July 26, 2011 due to her injuries. The testimony of Claimant is 
credible and persuasive.  

7. On July 26, 2012, Claimant was initially treated at the Swedish 
Medical Center Emergency Department.  Claimant was treated for a sprained 
right shoulder, right wrist right elbow, right wrist, left knee, and left ankle.  X-rays 
of her right shoulder, right elbow and right hand were normal. X-rays of the left 
knee showed mild degenerative joint disease, chondrocalcinosis, and no acute 
injury to the left ankle.  
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8. Claimant began treatment from HealthOne, the authorized provider, 
on July 27, 2012. Sharon Walker, M.D, examined Claimant. The initial 
assessment was left knee contusion, left ankle sprain, left face contusion, 
cervical strain, right shoulder strain, right hand contusion, thoracic strain, and left 
knee abrasion.  Dr. Walker was concerned about a rotator cuff injury and referred 
Claimant for an MRI. Claimant was prescribed medications and physical therapy.  
Dr. Walker took Claimant off work.  On August 10, 2011, Dr. Walker reviewed the 
MRI that showed a full thickness tear at the anterodistal supraspinatus tendon. 
Dr. Walker added right rotator cuff tear to her assessment.  Claimant received 
treatment thereafter for her right rotator cuff tear. Claimant received an injection 
into her shoulder, which provided no relief. George Kohake, M.D., recommended 
right shoulder surgery September 14, 2011.  Insurer did not authorize the surgery 
as the claim was under investigation. Work restrictions have continued.  

9. John Hughes, M.D., examined Claimant on May 21, 2012.  He 
stated that Claimant incurred multiple injuries as a result of the fall on July 26, 
2011, many of which had resolved.  He stated that Claimant did sustain a right 
rotator cuff tear in the fall, and that surgery was recommended.  

10. Carlos Cebrian, M.D., did a medical records review. He noted that 
there was no information in the medical record that Claimant was dizzy or that 
her legs gave out prior to the fall.  In his report of June 27, 2012, he stated that 
Claimant’s only claim-related diagnosis that had not resolved was a right rotator 
cuff tear.  He stated that if the claim was compensable, the recommended rotator 
cuff surgery was reasonable, necessary, and appropriate. The opinions of Dr. 
Cebrian are credible and persuasive.  

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001). Claimant must prove that an injury 
directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

2. If fall at work was precipitated by a preexisting non-industrial 
condition the resulting injuries are not compensable unless some special hazard 
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of employment increases the probability of or severity of the injury. Gates Rubber 
Co. v. Industrial Commission, 705 P.2d 6 (Colo. App. 1985). A "special hazard" 
of employment is one that increases either the risk of injury or the severity of 
injury when combined with the preexisting condition, which is the direct or 
precipitating cause of the injury. National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo. App. 1992). If the fall was precipitated by 
the circumstances or conditions of the claimant's employment, the resulting injury 
is compensable without regard to the existence of a "special hazard" or the 
claimant's negligence in contributing to the injury. Childers v. Swift 
Transportation, W. C. No. 4-571-907 (November 8, 2004). Where the claimant's 
injury is initiated or precipitated by an event or condition "associated with the 
employment," the claimant is not required to prove a "special hazard" in order to 
recover benefits. H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); Warm v. Safeway, W.C. No. 4-465-204 (October 5, 2001).  

3. Claimant has established by a preponderance of the evidence that 
she sustained an injury as a result of a fall at work.  The fall occurred when her 
foot tripped over the edging between the concrete walk and the grass.  The fall 
was not was precipitated by Claimant’s preexisting non-industrial conditions. The 
fall was precipitated by the circumstances or conditions of Claimant's 
employment, and is compensable.  

4. Insurer liable for medical treatment reasonably necessary to cure or 
relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  
The treatment Claimant has received from the Swedish Medical Center and 
HeathOne, and the recommended surgery for a right rotator cuff repair was 
reasonably need to cure and relieve Claimant from the effects of the 
compensable injury.  Insurer is liable for the costs of such care, in amounts not to 
exceed the Division of Worker’s Compensation fee schedule.  Section 8-42-
101(3), C.R.S.  

5. Claimant’s rate of pay was $9.50 her hour.  She expected to work 
about 32 hours per week.  She worked less than a week, so the actual number of 
hours she would work per week is unknown.  Claimant’s average weekly wage is 
fairly calculated to be $304.00 per week based on $9.50 per hour for 32 hours 
per week. Section 8-42-102(2)(d) and (3), C.R.S. 

6. Claimant has established by a preponderance of the evidence that 
she left work due to her injury on July 26, 2012.  Insurer is liable for temporary 
total disability benefits commencing July 27, 2012.  Sections 8-42-103(1), and 8-
42-105(1), C.R.S.  Temporary disability benefits shall be reduced by the amount 
of unemployment benefits received.  Section 8-42-103(1)(f), C.R.S.  Temporary 
disability benefits continue until terminated pursuant to law.  Section 8-42-105(3), 
C.R.S.  The issue of the amount of the unemployment offset is reserved.  Insurer 
is liable for interest at the rate of eight percent per annum on any temporary 
disability benefits not paid when due.  Section 8-43-410, C.R.S.  
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ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the medical care Claimant receives from 
authorized treating physicians that is reasonably needed to cure and relieve her 
from the effects of the compensable injury.  Treatment for Claimant’s shoulder 
condition is reasonably needed to cure and relieve her from the effects of the 
July 26, 2011 compensable injury.  

3. Claimant’s average weekly wage is $304.00 per week.  

4. Insurer is liable for temporary total disability benefits, less offset for 
unemployment benefits, from July 26, 2011 until terminated pursuant to law.  
Insurer is liable for interest on any temporary disability benefits not paid when 
due.   

5. All matters not determined by this order are reserved for future 
determination. 

DATED:  November 13, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-859-756-01 

ISSUES 

 The issue raised for consideration at hearing was whether Claimant 
overcame the opinion of the Division Independent Medical Examiner (DIME) by 
clear and convincing evidence with regard to the issue of maximum medical 
improvement (MMI).  

 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the ALJ enters the following 
Findings of Fact: 
 
 1. Claimant sustained a compensable injury to her right shoulder on 
March 28, 2011.   
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 2. Claimant came under the care of Robert Thiel, M.D. who referred 
her to an orthopedic surgeon, Kenneth Keller, M.D.  Dr. Keller recommended an 
MRI which suggested a SLAP lesion.  On July 27, 2011, Dr. Keller stated that 
Claimant reacted with pain response with almost any direction of motion or 
palpation and that there was no obvious instability present.  He indicated that her 
pain was not directly stemming from the SLAP lesion but was focused in the 
posterior shoulder which is not typical for SLAP lesion pain.  Therefore he 
recommended that Claimant be seen by Sean Grey, M.D., another shoulder 
specialist. (Respondents’ Exhibit pp. 29-30).   
 
 3. Dr. Grey first evaluated Claimant on September 15, 2011.  He also 
felt that she had pain out of proportion to her physical findings.  At that time he 
performed an injection.  He noted that she had an atypical presentation for 
superior labral lesion but asked her to return for follow up. (Respondents’ Exhibit 
pp. 27-28).  
 
 4. Claimant was reevaluated by Dr. Grey on October 27, 2011.  He 
stated that he agreed with Dr. Keller that she might not be an ideal surgical 
candidate.  Dr. Grey noted that the Claimant had hesitation about surgical 
intervention and stated “I do not think she is an ideal surgical candidate and 
therefore I am in agreement on managing her non-surgically.  I do have concerns 
about the significant risk for delayed recovery with her.  Other than her SLAP 
tear, she has no other structural pathology that I think would be amenable to 
surgical intervention.”  Dr. Grey discharged Claimant at that time.  (Respondents’ 
Exhibit pp. 25-26).  
 
 5. Claimant testified that when she discussed the surgery with Dr. 
Grey in October of 2011, he advised her that she had a 50/50 chance of 
improving with surgery.  According to Claimant, at the time she had this 
conversation with Dr. Grey she had learned she was pregnant.  However, 
Claimant later acknowledged that, when she saw Dr. Grey in October of 2011, 
she was not aware she was pregnant.   
 
 6. Claimant returned to Dr. Grey on January 3, 2012.  He noted that 
he had last seen her in October and that he had “recommended non-surgical 
management of her shoulder given her current clinical presentation and MRI 
findings.”  Claimant then advised him that since that visit she had discovered that 
she was pregnant.  He stated that “surgery is certainly not on the list of possible 
treatment options at this point nor was she very interested in pursuing that 
anyway.”  Dr. Grey again discharged the Claimant but indicated that she could 
return to him after she had delivered her child. (Respondents’ Exhibit p. 24).  
 
 7. Claimant was seen by Robert Thiel, M.D. on January 10, 2012.  
Claimant advised him that Dr. Grey did not feel that she had a surgical problem 
but that if the problem worsened she could return and that she “feels comfortable 
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with this decision.”  On January 17, 2012, Dr. Thiel provided a rating of 11% of 
the upper extremity. (Respondents Exhibit p. 22).  
 
 8. Claimant requested a DIME which was held with Jeffrey Wunder, 
M.D. on May 3, 2012.  Dr. Wunder also noted that when the Claimant was last 
seen by Dr. Grey it was determined that Claimant was not an ideal surgical 
candidate and that she should only be seen for surgical discussion if her 
condition worsened.  Claimant was pregnant at the time of the DIME 
examination.  Dr. Wunder placed the Claimant at maximum medical improvement 
as of January 17, 2012, and provided a 9% upper extremity rating.  He did 
indicate that if the Claimant wanted to reconsider surgery, she should be 
reevaluated. (Respondents’ Exhibit “C”).  
 
 9. Respondents filed a Final Admission of Liability on June 13, 2012, 
based on the DIME opinion of Dr. Wunder. (Respondents’ Exhibit “B”).  
 
 10. Claimant delivered her child in July of 2012.  Although she has 
been authorized to return to Dr. Thiel, Dr. Grey or Dr. Keller, she has not made 
any effort to return to any authorized treating physician.  She chose to see an 
independent medical examiner, John Hughes, M.D., on September 26, 2012.  Dr. 
Hughes indicated that as of September 26, 2012, he did not believe Claimant 
was at maximum medical improvement and that she should reconsider surgery 
for her shoulder. (Claimant’s Exhibit 1).   
 
 11. Claimant has chronic daily pain which limits the use of her right 
arm.  She wants to have her shoulder “fixed” and is willing to have the surgery, 
even with a 50/50 chance of improvement.   
 
 12. Claimant has alleged that she was “penalized” for becoming 
pregnant during the pendency of her claim and that she was only placed at 
maximum medical improvement due to the pregnancy and the fact that she could 
not undergo surgery.  However, medical records indicate that the Claimant was 
not aware of her pregnancy at the time that she was discharged by Dr. Grey on 
October 27, 2011.  Claimant was very hesitant about having surgery at that time 
and Dr. Grey was in agreement that she should be managed non-surgically.  
Claimant was not placed at maximum medical improvement due to the fact that 
she was pregnant.   
 
 13. Dr. Wunder also did not place Claimant at maximum medical 
improvement solely because she was pregnant.  He also noted that Claimant had 
been discharged by the physicians prior to Claimant learning that she was 
pregnant.  All medical records indicated that a decision had been made to 
manage the Claimant’s condition non-surgically, and therefore she was placed at 
maximum medical improvement.  Claimant was advised that she could return to 
Dr. Grey after delivering her child if she wished to consider surgery at that time. 
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 14. Since delivering her child in July of 2012, Claimant has had the 
opportunity to return to Dr. Grey, but has not done so.  Her independent medical 
examiner, Dr. Hughes, has indicated that in his opinion Claimant is not at 
maximum medical improvement at this time and requires surgery.  Dr. Hughes 
opinion does not overcome the DIME opinion of Dr. Wunder that Claimant was at 
maximum medical improvement as of January 17, 2012.   
 
 15. Based on a review of the medical records and the testimony of the 
Claimant, it is found that Claimant failed to sustain her burden of proof to 
establish that the opinion of the DIME with regard to maximum medical 
improvement is most probably incorrect.   
 

CONCLUSIONS OF LAW 

 Based upon the foregoing Findings of Fact, the ALJ draws the following 
Conclusions of Law: 
 
 1. The purpose of the Workers’ Compensation Act of Colorado (Act) 
Section 8-40-101, et seq. C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers, 
without the necessity of litigation.  Section 8-40-102(1).  Claimant shoulders the 
burden of proving by a preponderance of the evidence that his injury arose out of 
the course and scope of his employment.  Section 8-41-301(1), C.R.S.; See City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is 
that which leads the trier of fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of Claimant nor in favor of the rights of Respondents.  
Section 8-43-201, supra. 
 
 2. When determining credibility, the fact finder should consider, among 
other things, the consistency or inconsistency of the witnesses’ testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A workers’ compensation case is 
decided on its merits.  Section 8-43-201, supra.  The ALJs factual findings concern 
only evidence that is dispositive of the issues involved.  The ALJ has not addressed 
every piece of evidence that might lead to a conflicting conclusion and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, 
Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 
 
 3. Maximum medical improvement exists at the point in time when 
“any medically determinable physical or mental impairment as a result of injury 
has become stable and when no further treatment is reasonably expected to 
improve the condition.”  Section 8-40-201(11.5) C.R.S.  A DIME physician’s 
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finding that a party has or has not reached maximum medical improvement is 
binding on the parties unless overcome by clear and convincing evidence.  
Section 8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, supra.   
 
 4. Under the statute, MMI is primarily a medical determination 
involving diagnosis of the Claimant’s condition.  Berg. v. Industrial Claim Appeals 
Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial 
Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination 
requires the DIME physician to assess, as a matter of diagnosis, whether various 
components of the Claimant’s medical condition are causally related to the 
industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).  Thus, a DIME physician’s findings concerning the diagnosis of a 
medical condition, the cause of that condition, and the need for specific 
treatments or diagnostic procedures to evaluate the condition are inherent 
elements of determining MMI.  Therefore, the DIME physician’s opinions on 
these issues are binding unless overcome by clear and convincing evidence.  
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).   
 
 5. The party seeking to overcome the DIME physician’s finding 
regarding MMI bears the burden of proof by clear and convincing evidence.  
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, supra.  Clear and 
convincing evidence is that quantum and quality of evidence which renders a 
factual proposition highly probable and free from serious or substantial doubt.  
Thus the party challenging the DIME physician’s finding must produce evidence 
showing it highly probable the DIME physician’s finding concerning MMI is 
incorrect.  Where the evidence is subject to conflicting inferences, a mere 
difference in opinion between qualified medical experts does not necessarily rise 
to the level of clear and convincing evidence.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000).    Rather it is the 
province of the ALJ to assess the weight to be assigned conflicting medical 
opinion on the issue of MMI.  The ultimate question of whether the party 
challenging the DIME physician’s finding of MMI has overcome it by clear and 
convincing evidence is one of fact for the ALJ.  Metro Moving & Storage Co. v. 
Gussert, 914 P.2d 411 (Colo. App. 1995).   
 
 6. The Claimant has failed to prove by clear and convincing evidence 
that the DIME physician erred in placing her at MMI.  Despite the Claimant’s 
contention that she was placed at MMI solely due to her pregnancy, this is 
incorrect.  The report of Dr. Hughes providing an opinion that in September of 
2012 the Claimant was not at MMI is insufficient to overcome the opinion of the 
DIME.   
 
 7. Claimant was advised by all physicians that after she had delivered 
her child she could return to the surgeon to again discuss surgery.  This does not 
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change the fact that she was properly placed at maximum medical improvement 
on January 17, 2012.   
 
 8. Based on the totality of the evidence, it is found and concluded that 
Claimant failed to sustain her burden of proof to establish that the opinion of the 
DIME with regard to MMI is most probably incorrect.  

 
ORDER 

  
IT IS THEREFORE ORDERED THAT: 
 
 1. Claimant has failed to overcome the DIME opinion of Dr. Wunder.  
 
 2. Any and all issues not determined herein are reserved for future 
decision. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 14, 2012 
 
Margot W. Jones 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-849-529-03 

ISSUES 

1. Whether the Claimant has proven by a preponderance of the 
evidence that she suffered a compensable work injury on November 9, 2010; 

2. A determination of the Claimant's average weekly wage; 
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3. Whether the Claimant has proven by a preponderance of the 
evidence that she is entitled to temporary total disability benefits commencing 
February 22, 2011; 

4. The determination of the Claimant's authorized medical providers; 

5. Whether the Claimant's care was related to her industrial injury. 

FINDINGS OF FACT 

1. The Claimant is a 55-year old female who was a stocker and 
produce clerk for the Respondent-Employer’s store in Saguache, Colorado. 

2. She worked Tuesday and Saturdays five to six hours per day 
unloading a regular delivery truck and stocking shelves.  She worked Sundays 
and Mondays three hours per day in the produce department.   

3. The parties stipulated at hearing that the Claimant's average 
weekly wage was $169.33 per week. 

4. The Claimant began working at the Respondent-Employer’s store 
in November 2008. At the time of her November 9, 2010 injury, the Claimant had 
been working steadily for approximately 6 years. Prior to working she been a 
housewife and had raised 6 children.  

5. On November 9, 2010 at approximately 11:00 am, the Claimant 
was unloading a frozen food container that had been lifted off the regular delivery 
truck.  It had been snowing and was windy at that time.  As she bent into the 
container to pull out a 30-lb. box of six five-pound bags of tater tots, the wind 
caught the cover to the container, unexpectedly whipping it down on top of the 
Claimant’s head.  The Claimant was knocked into the container, falling on her 
arms.  The blow dazed her. 

6. As the day went on, the Claimant's neck began to hurt. She also 
suffered from a worsening headache. At 4:45 pm that day she told Lori, her 
immediate supervisor, what had happened. She took ibuprofen throughout the 
day and into the evening. The Claimant had difficulty sleeping that evening 
because of the pain 

7. The next morning, November 10, 2010 the Claimant took more 
ibuprofen as she still had a headache and neck pain. In the evening of November 
10, 2010 the Claimant's headache went away. She continued suffering neck pain 
in the following days. She took ibuprofen or Advil to relieve the pain.   

8. On Friday, November 12, 2010, the Claimant made a written 
statement detailing what had happened and submitted the statement to the 
owner of the Respondent-Employer’s store, Ms.  *F.  
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9. Ms.  *F did not instruct the Claimant to go to any doctor, nor did she 
take any other action with respect to the notice of injury.  There is insufficient 
evidence that the Respondent-Employer selected a physician to treat the 
Claimant.  

10. The Claimant continued working for the Respondent-Employer.  
She had difficulty, however, with her work duties as a result of the effects of her 
November 9, 2010 injury. She had a hard time putting cans up on high shelves 
on the days that she stocked.  On the day she worked in the produce section, 
she was required to mop.  She began having numbness, tingling and pain in both 
hands and upper extremities. She would work her job from Saturday through 
Tuesday each week, and then almost recover in the following 3 days. 
Nonetheless, her symptoms worsened as a result of her work duties. 

11. The Claimant asked Ms.  *F if she could be relieved from working in 
the produce section, as the action of mopping was the worse work duty as 
regarded exacerbating her symptoms. Ms.  *F refused the Claimant's request.  

12. On February 21, 2011 the Claimant went to the Alamosa 
Convenient Care clinic where she saw Dr. Beck. Dr. Beck diagnosed her with 
bilateral epicondylitis and bilateral elbow pain. He wrote a note on February 21, 
2011 stating that the Claimant's injuries were work related and that she was 
restricted from heavy lifting. 

13. The Claimant took Dr. Beck’s note to Ms.  *F and requested light-
duty. Ms.  *F refused to provide light-duty. The Claimant did not work after 
February 21, 2011. There is insufficient evidence that the Respondent-Employer 
objected to care by Dr. Beck or directed that the Claimant go to any other 
particular doctor after the Claimant gave Dr. Beck’s February 21, 2011 note to 
Ms.  *F.  

14. The Claimant followed up for further medical care at the Alamosa 
Convenient Care Clinic (Valley Wide Health Systems) and saw Cathy McCurdy, 
PA-C. Ms. McCurdy, PA-C prescribed physical therapy for the Claimant, which 
the Claimant underwent. Ms. McCurdy PA-C transferred to the Moffat Family 
Health Center of Valley Wide Health Systems in Moffat, Colorado. The Claimant 
continued treatment with Ms. McCurdy, PA-C at the Moffat Family Health Center. 

15. Ms. McCurdy, PA-C then took some time off from work for a few 
months. The Claimant continued treating at the Moffat Family Health Center, 
seeing Dr. Magnuson on October 13, 2011 who noted continuing neck and hand 
pain. In March, 2012 she was treated by Lee Fonseca, FNP-C on referral from 
her primary care provider.  Fonseca, FNP-C noted “IMPRESSION. BILATERAL 
DE QUERVAIN TENOSYNOVITIS VERSUS BILATERAL CARPAL TUNNEL 
SYNDROME.”  Fonseca, FNP-C discussed a steroid injection trial with the 
Claimant. 
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16. In June, 2011 the Claimant saw Dr. Kevin Rice. Dr. Rice stated that 
the Claimant's complaints of numbness and her fingers were not consistent with 
carpal tunnel syndrome. He suggested that she might have ulnar neuropathy. 

17. Ms. McCurdy, PA-C returned to work and the Claimant followed up 
with her again. On August 28, 2012, Ms. McCurdy, PA–C noted atrophy and 
decreased grip strength in the Claimant's right-hand. She noted the Claimant had 
decreased cervical range of motion. She ordered x-rays which showed moderate 
to marked narrowing at C6–C7 and prominent spurring at this level. Radiologists 
also noted mild narrowing at C-4–C-5. In response to questioning, Ms. McCurdy, 
PA-C stated that it was probable that the Claimant’s upper extremity symptoms 
were neuropathies or originating in the C-spine or thoracic outlet.   

18. The ALJ finds that the Claimant has established that it is more likely 
than not that on or about November 9, 2010 she suffered an injury arising out of 
and in the course of her employment with the Respondent-Employer leading to 
symptoms in claimant's neck, elbows and hands. The claim is compensable. 

19. The ALJ notes that the Claimant's medical records show some 
evidence of a neck and/or thoracic spine injury in 2000.  This prior injury was 
treated from August 2000 into October 2000. On November 21, 2000 her treating 
doctor noted that her neck was not significantly tender. There is insufficient 
evidence of treatment or injury to her neck from 2000 until November 9, 2010. 
There is insufficient evidence of permanent impairment or payment of disability 
benefits with regards to the 2000 injury. 

20. There is also a notation from Ms. McCurdy PA-C dated January 8, 
2007 noting a work injury to the region below the Claimant’s right scapula. Again, 
there is insufficient evidence of permanent impairment or payment of any 
disability benefits.  

21. Neither the 2000 nor the 2007 injuries appear to be of any present 
significance as regards the Claimant's later November 9, 2010 injury. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S. A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence. Section 8-42-101, C.R.S. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). The facts in a Workers’ Compensation case are not interpreted liberally in 
favor of either the rights of the injured worker or the rights of the employer. 



 169 

Section 8-43-201, C.R.S., 2006. A Workers’ Compensation case is decided on its 
merits. Section 8- 43-201, supra.  

2. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability. For Claimant's claim to be 
compensable she must prove by a preponderance of the evidence that her 
medical conditions were proximately caused by an injury arising out of and in the 
course of her employment with the employer. Section 8-41-301(1)(b) & (c) 
C.R.S.; See also, City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  

3. The ALJ concludes that the Claimant suffered a compensable injury 
on November 9, 2010 that arose out of and was in the course of her employment 
with the Respondent-Employer.  

4. Once a claimant has established a compensable work injury, the 
claimant is entitled to a general award of medical benefits and respondents are 
liable to provide all reasonable and necessary medical care to cure and relieve 
the effects of the work injury. Section 8-42-101, C.R.S.; Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Sims v. Industrial Claim Appeals Office, 
797 P.2d 777 (Colo.App. 1990).   The causal connection between the 
compensable work injury and the claimant's need for treatment is a question of 
fact for resolution by the ALJ. Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997).  

5. The ALJ concludes that the medical care commencing February 21, 
2011 and continuing through August 28, 2012 is causally related to the 
Claimant’s industrial injury of November 9, 2010.   

6. The Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of the industrial injury. 
Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 1999); Sims v. 
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). "Authorization" 
refers to the physician's legal status to treat the injury at the respondents' 
expense. Popke v. Industrial Claim Appeals Office, 797 P.2d 677 (Colo. App. 
1997). The determination of whether there has been a referral in the "normal 
progression of authorized treatment" is a question of fact for resolution by the 
ALJ. City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997); Suetrack 
USA v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995).  

7. The employer or insurer has the right in the first instance to select 
the physician to attend the injured employee. Section 8-43-404(5)(a), C.R.S. If 
the employer or insurer exercises its right to select the treating physician, the 
claimant may not change physicians or employ additional physicians without 
obtaining permission from the employer, insurer, or an ALJ. However, if the 
employer fails timely to tender the services of a physician, the right of selection 
passes to the claimant and the claimant is entitled to have the physician she 
selects be an authorized treating physician. Rogers v. Industrial Claim Appeals 
Office, 746 P.2d 565 (Colo. App. 1987). 

8. The ALJ concludes that respondent employer failed to select a 
physician in the first instance, and failed to object to the selection by the Claimant 
of Dr. Beck at the Alamosa Convenient Care Clinic.  The ALJ also concludes that 
the Claimant’s subsequent care by providers at the Alamosa Convenient Care 
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Clinic and the Moffat Family Health Center was in the natural progression of 
treatment, as was all of the Claimant’s care by Cathy McCurdy, PA-C.   

9. The Claimant is entitled to TTD benefits if the injury caused a 
disability, the disability caused the Claimant to leave work, and the Claimant 
missed more than three regular working days. TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S. PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). The Claimant 
satisfied her burden of proof by showing by a preponderance of the evidence that 
she is entitled to TTD benefits flowing from the November 9, 2010 injury effective 
February 22, 2011.  

10. The ALJ concludes that the Claimant is entitled to TTD benefits 
commencing February 22, 2011 and continuing until ended by operation of law.   

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall provide benefits in accordance with 
the Workers’ Compensation Act of Colorado for the Claimant’s injury of 
November 9, 2010.   

2. Dr. Beck, the Alamosa Convenient Care Clinic, the Moffat Family 
Health Center, Cathy McCurdy, PA-C, Lee Fonseca, FNP-C and any providers 
treated on referrals made by these providers for care regarding claimant’s neck, 
elbows, hands and/or upper extremities from February 21, 2011 through August 
28, 2012 are authorized treating providers.   

3. The Claimant’s average weekly wage is $169.33. 

4. The Respondent-Insurer shall pay TTD benefits to the Claimant 
based on an average weekly wage of $169.33 commencing February 22, 2011. 

5. The Respondent-Insurer shall pay interest to the Claimant at the 
rate of 8% per annum on all amounts of compensation not paid when due. 

6. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
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reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: November 14, 2012  
Donald E. Walsh 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-811-126 & 4-849-503 
  

ORDER GRANTING SUMMARY JUDGMENT IN FAVOR OF 
RESPONDENTS  

 Previously, The Non-Insured Employer filed a Motion for Summary 
Judgment on March 8, 2012, addressing the issue of liability of a non-insured 
subcontractor when a case has been settled with the insured general contractor, 
as the statutory employer.  The Claimant filed a Response and Objection to the 
Motion for Summary Judgment, making general allegations concerning the 
beneficent purposes of the Workers’ Compensation Act to afford remedies to 
injured workers; and, that the Motion is not supported by affidavits, transcripts of 
testimony, medical reports and employer reports, as provided in Office of 
Administrative Courts Rule of Procedure (OACRP), Rule 17, 1 CCR 104-1.  
Some of the allegations in the Response are inaccurate insofar as the Motion for 
Summary Judgment contains numerous attachments to support a summary 
judgment.  Also, the Response makes no relevant allegations concerning 
whether or not the Motion for Summary Judgment gives rise to a disputed issue 
of material fact to be resolved through the taking of additional evidence. On 
March 21, 2012, the Non-Insured Employer filed a Reply to the Claimant’s 
Response to Motion for Summary Judgment, whereupon the matter was deemed 
submitted to Edwin L. Felter, Jr., Administrative Law Judge (ALJ) on the 
Respondent’s Motion for Summary Judgment.  Summary Judgment, dismissing 
the Non-Insured Employer was granted on March 22, 2012. 

 
ISSUE 
 
 Should the settlement agreement of the parties dated December 13, 2011 
be set aside based on fraud or mutual mistake of material fact? 
 
 
FINDINGS OF FACT 
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 Based on the undisputed evidence contained in the documentary 
evidence, plus a consideration of the applicable law, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. The Statutory Employer was the general contractor of the work 
performed at ___ Condominiums, ___.  
 
 2. The Statutory Employer and General Contractor, retained the 
Respondent as a subcontractor to perform work on the above referenced 
property.   
 
 3. The Claimant sustained an injury on September 18, 2009. Claimant 
was either an independent contractor or an Employee of the Respondent 
Subcontractor on the date of injury.  
 
 4. The Respondent Subcontractor did not have workers’ 
compensation insurance coverage for the Claimant on the date of injury. It 
considered the Claimant to be an independent contractor.  
 
 5. The Statutory Employer was insured by Pinnacol Assurance on the 
date of injury.  

 
6. The Claimant entered into a settlement with Pinnacol Assurance 

and the Statutory Employer on December 8, 2011. The settlement was approved 
by the Division of Workers’ Compensation on December 13, 2011.    

 
7. The Claimant filed an Application for Hearing listing the 

Respondent (Non-Insured Subcontractor) as the Respondent on December 16, 
2011. (Exhibit F) 

 
8. On March 22, 2012, the ALJ entered a Summary Judgment, 

dismissing the Non-Insured Employer because there3 was a liable Statutory 
Employer. 
 
 9. Paragraph 2 of the Settlement Agreement states that it is a “full 
and final settlement of all benefits, compensation, penalties and interest to which 
Claimant is or might be entitled . . . .”  (Emphasis supplied). 
 
 10. Paragraph 4 of the Settlement Agreement states: The parties 
stipulate and agree that this claim will never be reopened except on the 
grounds of fraud or mutual mistake of material fact.  (Emphasis supplied). 
 

11. Paragraph 6 of the Settlement Agreement states that the parties 
agreed that the settlement forever ended Claimant’s “right to receive any further 
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workers’ compensation money and benefits even if the Claimant later feels 
that Claimant made a mistake in settling this matter or later regrets having 
settled.”  (Emphasis added). 
 
 12. Paragraph 7 of the Settlement Agreement states: 
 
Claimant understands that this is a final settlement and that approval of this 
settlement by the Division of Workers' Compensation or by an administrative law 
judge from the Office of Administrative Courts dismisses this matter with 
prejudice and FOREVER closes all issues relating to this matter.  Claimant is 
agreeing to this settlement of Claimant’s own free will, without force, pressure or 
coercion from anyone.  Claimant is not relying upon any promises, guarantees, 
or predictions made by anyone as to Claimant’s physical or mental condition; the 
nature, extent, and duration of the injuries or occupational diseases or as to any 
other aspect of this matter.  (Emphasis supplied). 
 
 
 13. The Claimant was represented by counsel at the time he entered 
into the Settlement Agreement. 
 
 14. In a letter dated August 21, [2012], Claimant’s counsel wrote to 
counsel for Respondents requesting that the Settlement Agreement be set aside.  
The Claimant’s counsel argues that the settlement was based on the mutual 
mistake that Claimant would be able to pursue claims against the Non-Insured 
Employer. 
 
 15. Paragraph 9(A) (4) of the Settlement Agreement states: 
 
This settlement pertains only to claims which claimant may have against 
respondents [Statutory Employer] and Pinnacol Assurance. Claimant’s rights to 
pursue claims against any other potentially liable party are not extinguished by 
this settlement agreement.  (Emphasis added). 
 
16. Paragraph 9 (A) (2) of the Settlement Agreement states that it is 
“binding regardless of whether the Claimant receives medical or other benefits 
from any other source.” 
 

17. On August 31, 2012, the Claimant filed an (Amended) Application 
for Hearing, endorsing the issue of “Claimant seeks to rescind settlement with 
Respondents based on mutual mistake and fraud.” 

 
18. Claimant has not set forth any facts that would constitute fraud on 

the part of the Statutory Employer in reaching the Settlement Agreement.  
Therefore, the Settlement Agreement cannot be set aside on that ground. 
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 19. The Claimant has not shown that the parties shared the same 
misconception as to the terms and conditions of the Settlement Agreement.  
While the Claimant asserts that there was a mutual mistake in that the parties 
believed the Claimant would be able to proceed against the Non-Insured 
Employer, the Claimant provided any evidence to that effect.  Further, any such 
evidence would be “extraneous” and only admissible upon a finding that the 
Settlement Agreement was ambiguous. 
 
 20. The language in the Agreement is clear:  “Claimant’s rights to 
pursue claims against any other potentially liable party are not extinguished by 
this settlement agreement.”  Additionally, the settlement was not contingent on 
claimant’s receipt of benefits from any other source.  Respondents did not, and 
could not make representations, assumptions, or otherwise express a belief as to 
the viability of potential claims against other entities, as doing so would constitute 
giving legal advice to claimant.  As such, the Settlement Agreement contains no 
such language.  The language in the Settlement Agreement was specifically 
tailored to preserve any rights claimant thought he may have.  Those rights were 
not affected by the settlement.  Therefore, there was no mutual mistake. 
 
CONCLUSIONS OF LAW 
 
  Based upon the foregoing Findings of Fact, the ALJ makes the 
 following Conclusions of Law: 
 

 Summary Judgment 
 

 a. Summary judgment is proper when the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.  C.R.C.P. 56 (c); 
Lombard v. Colo. Outdoor Educ. Ctr., Inc., 187 P.3d 565, 570 (Colo. 2008).  The 
purpose of summary judgment is to permit the parties to pierce the formal 
allegations of the pleadings and save the time and expense connected with trial 
when, as a matter of law, based on undisputed facts, one party could not prevail.  
Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 546, 548 (Colo. 2006).  Summary 
judgment, however,  is a drastic remedy and should be granted only upon a clear 
showing that there is no genuine issue as to any material fact.  Brodeur v. Am. 
Home Assurance Co., 169 P.3d 139, 146 (Colo. 2007). 
  
 b. The burden of establishing the nonexistence of a genuine issue of 
material fact is on the moving party.  City of Aurora v. ACJ P’ship, 209 P.3d 
1076, 1082 (Colo. 2009).  This burden has two distinct components: an initial 
burden of production on the moving party, which burden when satisfied then 
shifts to the nonmoving party, and an ultimate burden of persuasion, which 
always remains on the moving party.  See id.  When a motion for summary 
judgment is made and supported as provided in C.R.C.P. 56, an adverse party 
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may not rest upon mere allegations or denials of the opposing party’s pleadings, 
but the opposing party’s response by affidavits or otherwise must set forth 
specific facts showing that there is a genuine issue for trial.  C.R.C.P. 56(e); 
Artes-Roy v. City of Aspen, 856 P.2d 823, 825 (Colo. 1993) 
  
 c. In determining whether summary judgment is proper, the 
nonmoving party must receive the benefit of all favorable inferences that may be 
reasonably drawn from the undisputed facts, and the court must resolve all 
doubts as to whether an issue of fact exists against the moving party.  Brodeur, 
supra at 146.  Even where it is extremely doubtful that a genuine issue of fact 
exists, summary judgment is not appropriate.  Dominguez Reservoir Corp. v. 
Feil, 854 P.2d 791, 795 (Colo. 1993). 
 
 d. As found, there is no genuine issue of disputed material fact.  The 
Respondent’s contention, and the Claimant’s Response to the Motion for 
Summary Judgment, strictly involves a legal proposition, i.e., whether a statutory 
employer is the sole employer, thus, foreclosing claims against non-insured 
subcontractors who are working for an insured statutory employer when insured. 
 
Liability of a Non-Insured Subcontractor When the general Contractor is 
Insured 
 

e. The Claimant was an employee of the Respondent on the date of 
his injury. As found, He entered into a full and final settlement with the Statutory 
Employer and Pinnacol Assurance, in this matter. § 8-41-401(1) (a), C.R.S., 
provides that a company which contracts out part or all of its work to any 
subcontractor is the statutory employer of the subcontractor and the 
subcontractor’s employees.  Where the subcontractor is uninsured, as was the 
Respondent with regard to the Claimant at the time of injury.  the Claimant is 
required to reach “up-stream” to the statutory employer to recover workers’ 
compensation benefits.   

 
f. The Colorado Supreme Court held that the statutory employer 

sections in the Workers’ Compensation Act (the Act) contemplate that there is 
but one employer liable under the Act. Herriot v. Stevenson, 172 Colo. 379, 473 
P.2d 720 (1970).  According to the Court, when a subcontractor is insured under 
the Act, the entity that contracted out the work is not liable for workers’ 
compensation benefits. Conversely, when the entity that contracted out the work 
is insured under the Act, and the subcontractor is uninsured, then the uninsured 
subcontractor is not liable for compensation. Under this latter circumstance, the 
subcontractor who has failed to keep his liability insured is an employee, as a 
matter of law, and the entity that contracted out the work is the only employer 
contemplated under the Act. Herriot v. Stevenson, id. See also Brooks v. Winer, 
W.C. 3-106-159 [Indus. Claim Appeals Office (ICAO), February 22, 1994].  (there 
is but one employer under the Act).  
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g. In Breckenridge Co. v. Swales Mgt. Corp., 33 Colo. App. 51, 54, 
517 P.2d 476, 477 (1973), rev’d on other grounds Breckinridge Co. v. Swales 
Management Corp., 185 Colo. 160, 522 P.2d 737 (Colo. 1974), the Colorado 
Court of Appeals held the “the employment of claimants by an uninsured 
contractor operated to impose liability for compensation on the person 
contracting out the work of its business”. The Court held that that under such 
circumstances the uninsured contractor is properly dismissed from the case. See 
also McFarland v. Bunning, W.C. No. 3-825-915 (ICAO, November 9, 1989) [ALJ 
correctly interpreted §8-48-101, C.R.S., predecessor statute to §8-41-401, 
C.R.S., to impose liability for compensation on party contracting out the work of 
his business, rather than on uninsured contractor or subcontractor]. 

 
h. In Kenneth D. Reed v. Shannon Gains and/or A & S Heating & Air, 

W.C. 4-835-962 (ICAO, August 10, 2011) the claimant settled his claim with the 
statutory employer and pursued claims against A & S and Gaines for the same 
benefits. As held by the Colorado Supreme Court and the Colorado Court of 
Appeals, under either of the statutory employer sections, §8-41-401, C.R.S. and 
§8-41-402(1), there can only be one employer liable for workers’ compensation 
benefits under the Act. Reed, id. (citing Herriot v. Stevenson, supra; 
Breckenridge Co. v. Swales Mgt. Corp., supra.) Because it is undisputed that the 
Claimant’s actual employer or the subcontractor was non-insured at the time of 
the Claimant’s injury, this operates to impose liability for workers’ compensation 
benefits on the entity that contracted out the work, the Statutory Employer herein.   
The Claimant is precluded from pursuing a claim for the same types of benefits 
against the uninsured subcontractor and the uninsured employer.   It is 
disingenuous to argue that the non-insured subcontractor is being pursued for 
more benefits than those settled.  As it is undisputed that the Claimant entered 
into a full and final settlement agreement with the statutory employer and its 
insurer, and that the settlement agreement was approved by the Division of 
Workers’ Compensation, all issues related to the Claimant’s claim against the 
subcontractor and the actual employer were closed. Reed, id.(See generally 
Sanders v. Department of Labor and Employment, W.C. No 4-675-284 (ICAO, 
August 20, 2009) [full and final settlement of all issues closed “the claim” subject 
to reopening)] 

 
i. In the present claim, as in Reed, supra, as found, the Claimant 

settled his claim with the Statutory Employer and it insurance carrier, Pinnacol 
Assurance. The settlement was approved by the Division of Workers’ 
Compensation. The Claimant is now attempting to rescind the Settlement 
Agreement to pursue a claim for the same types of benefits against the non-
insured subcontractor and Respondent herein.   As it is undisputed that the non-
insured subcontractor Respondent did not have workers’ compensation coverage 
for the Claimant on the date of injury, this operates to impose liability for workers’ 
compensation benefits on the entity that contracted out the work, the Statutory 
Employer. The Claimant is, therefore, precluded from pursuing a claim for the 
same types of benefits against the non-insured Subcontractor Respondent.  By 
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way of dicta, the recourse for the Subcontractor’s failure to insure is with either 
the General Contractor/Statutory Employer or the Division of Workers’ 
Compensation in an enforcement of insurance action initiated by the Attorney 
General. 
 
The Terms of the Settlement Agreement are Clear and Unambiguous 
 
 j. Interpretation of a settlement agreement is a question of law,  
 and the agreement must be enforced as written.  Cary v. Chevron U.S.A., 
Inc., 867 P.2d 117 (Colo. App. 1993).  A contract is ambiguous if it is fairly 
susceptible of more  than one interpretation and, if so, the determination of the 
parties’ intent is  a question of fact.  Dorman v. Petrol Aspen, Inc., 914 P.2d 
909 (Colo. 1996).  If the language used in a written instrument is plain, clear and 
no absurdity is involved, a court must enforce the instrument as written.  Three G 
Corp. v. Daddis, 714 P.2d 1333 (Colo. App. 1986). 
 
 k. In ascertaining whether certain provisions of a document are 
ambiguous, the instrument’s language must be examined and construed  in 
harmony with the plain and generally accepted meaning of the words employed, 
and reference must be made to all the provisions of the agreement.  Christmas v. 
Cooley, 158 Colo. 297, 406 P.2d 333 (1965).  The mere fact that there is a 
difference of opinion between the parties regarding the interpretation of an 
instrument does not of itself create an ambiguity.  Brunton v. International Trust 
Co., 114 Colo. 298, 164 P.2d 472 (1945).  Here, the language in the Settlement 
Agreement is plain, clear, and without absurdity.  The document clearly states 
that: 
 
 i. It is a “full and final settlement of all benefits, compensation, 
penalties and interest to which Claimant is or might be entitled . . . .” 
 ii. The “claim will never be reopened except on the grounds of fraud 
or mutual mistake of material fact.” 
 iii. “Claimant is not relying upon any promises, guarantees, or 
predictions made by anyone as to Claimant’s physical or mental condition; the 
nature, extent, and duration of the injuries or occupational diseases or as to any 
other aspect of this matter.” 
 iv. “Claimant’s rights to pursue claims against any other potentially 
liable party are not extinguished by this settlement agreement.” 
 v. It is “binding regardless of whether the Claimant receives medical 
or other benefits from any other source.” 
 

l. The intent of the parties to a contract is to be determined primarily 
from the language of the instrument itself.  Extraneous evidence is only 
admissible to prove intent where there is an ambiguity in the terms of the 
contract.  McNichols v. City and County of Denver, 120 Colo. 380, 209 P.2d 910 
(1949).  Written contracts which are complete, clear in their terms, and free from 
ambiguity are enforced because they express the intention of the parties.  
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American Mining Co. v. Himrod-Kimball Mines Co., 124 Colo. 186, 235 P.2d 804 
(1951). 

 
m. The intent of the parties in entering into the Settlement Agreement 

may only be determined through the language of the Agreement itself, as it is 
clear and unambiguous.  Thus, because there is no ambiguity in the Settlement 
Agreement, claimant may not introduce extraneous evidence of the intent of the 
parties, to the extent any exists.   
 

n. The Settlement Agreement is complete, clear, and free of 
ambiguity, and therefore it must be enforced because it expresses the intent of 
the parties. 
 
The Claim is Closed Unless Claimant Can Show Fraud or Mutual Mistake of 
Material Fact 
 
 o. An order approving a settlement agreement effectively closes a 
claimant’s workers’ compensation case.  See Indus. Claim Appeals Office v. 
Orth, 965 P.2d 1246, 1255 (Colo. 1998); see also Padilla v. Indus. Comm’n, 696 
P.2d 273, 279 (Colo. 1985) (an order approving a settlement terminates and 
resolves the case). 
 
p. Section 8-43-204(1), C.R.S. states: 
 
An injured employee may settle all or part of any claim for compensation, 
benefits, penalties, or interest. If such settlement provides by its terms that the 
employee's claim or award shall not be reopened, such settlement shall not be 
subject to being reopened under any provisions of articles 40 to 47 of this title 
other than on the ground of fraud or mutual mistake of material fact. 
 
 q. Here, in the approved Settlement Agreement, the parties agreed 
that the claim would never be reopened except on the grounds of fraud or mutual 
mistake of material fact. 
 
There is no Evidence of Fraud 
 

r. The elements of fraud are: (1) a false representation of a material 
existing fact; (2) knowledge on the part of the one making the representation that 
it was false; (3) ignorance on the part of the one to whom the representation was 
made of its falsity; (4) the representation was made with an intention that it be 
acted on; and (5) the representation resulted in damage.  Concord Realty Co. v. 
Continental Funding Corp., 776 P.2d 1114, 1117-18 (Colo. 1989). 
 

  s. Additionally, C.R.C.P. 9(b) provides that “[i]n all averments of fraud 
. . ., the circumstances constituting fraud . . . shall be stated with particularity.”  
Although the rule does not require that the party claiming fraud provide detailed 
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allegations of evidentiary fact, the claimant “must at least state the main facts or 
incidents which constitute the fraud . . . .”  Northwest Dev., Inc. v. Dunn, 29 Colo. 
App. 364, 368, 483 P.2d 1361, 1363 (1971); State Farm Mut. Auto. Ins. Co. v. 
Parrish, 899 P.2d 285, 289 (Colo. App. 1994).  See also Coon v. Dist. Court, 161 
Colo. 211, 215, 420 P.2d 827, 829 (1966) (party must plead facts establishing 
the elements of fraud). 
 
There is no Evidence of the Existence of a Mutual Mistake of Material Fact 
 
 t. The existence of a mutual mistake of material fact is an issue of 

fact for determination by the ALJ.  Maryland Casualty Co. v. Buckeye Gas 
Products Co., 797 P.2d 11 (Colo. 1990). 
 
 u. A mutual mistake is one which is reciprocal and common to both 

parties to an agreement, and both parties must share the same misconception as 
to the terms and conditions of the agreement.  See Maryland Casualty Co. v. 
Buckeye Gas Products Co., supra; Cary v. Chevron U.S.A., Inc., 867 P.2d 117, 
118 (Colo. App. 1993).  Here, claimant cannot show that the parties shared the 
same misconception as to the terms and conditions of the Settlement 
Agreement.  While claimant asserts that there was a mutual mistake in that the 
parties believed claimant would be able to proceed against Global Wrap, LLC, 
claimant cannot provide any evidence to that effect.  Further, any such evidence 
would be “extraneous” and only admissible upon a finding that the Settlement 
Agreement was ambiguous. 
 
 v. The language in the Agreement is clear:  “Claimant’s rights to 

pursue claims against any other potentially liable party are not extinguished by 
this settlement agreement.”  Additionally, the settlement was not contingent on 
claimant’s receipt of benefits from any other source.  Respondents did not, and 
could not make representations, assumptions, or otherwise express a belief as to 
the viability of potential claims against other entities, as doing so would constitute 
giving legal advice to claimant.  As such, the Settlement Agreement contains no 
such language.  The language in the Settlement Agreement was specifically 
tailored to preserve any rights claimant thought he may have.  Those rights were 
not affected by the settlement.  Therefore, there was no mutual mistake. 
 
 w. Further, a material fact is one which relates to a basic assumption 

on which the contract was made.  It must have a material effect on the agreed 
upon exchange, and the mistake must not be one concerning which the party 
seeking relief bears the risk.  See Davis v. Critter’s Meat Factory, W.C. No. 3-
063-709 (ICAO, August 29, 1996). 
 
 x. Restatement (Second) of Contracts § 154 provides that: 

 
A party bears the risk of a mistake when: 
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(a) the risk is allocated to him by agreement of the parties, or 
(b) he is aware, at the time the contract is made, that he has only limited 

knowledge with respect to the facts to which the mistake relates but treats 
his limited knowledge as sufficient, or 

(c) the risk is allocated to him by the court on the ground that it is reasonable in the 
circumstances to do so.  (Emphasis added). 
 

y.  Here, the “mistake” being asserted by the Claimant is the 
belief that Claimant would be able to pursue a claim against the Non-Insured 
Employer.  At the time the Settlement Agreement was entered into, Claimant, 
although having limited knowledge as to the viability of any potential claims 
against the Non-Insured Employer, chose to treat that knowledge as sufficient 
and settled with the Statutory Employer on a full and final basis.  The Claimant, 
therefore, bore the risk of whether or not the potential claim against the Non-
Insured Employer was viable.  Therefore, there was no mutual mistake and the 
Settlement Agreement remains binding on the parties. 
 
ORDER 
 
 IT IS, THEREFORE, ORDDERED THAT: 
 
 A. Respondents’ Motion for Summary Judgment is hereby granted. 
 
 B. The Claimant’s Application for Hearing is hereby stricken and the 
hearing set for December 4, 2012 is vacated. 
 
 C. The Settlement Agreement remains in effect and is binding on the 
parties. 
 
 DATED this__14____day of November 2012. 
 
 

EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-666-01 

ISSUES 

 The issues for determination are change of physician and medical 
benefits.  

FINDINGS OF FACT 
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1. Insurer has filed a General Admission of Liability.  The name and 
address given for Insurer on that General Admission of Liability was [TPA], 
[Address].  A Notice of Hearing was sent by the OAC to that address on August 
17, 2012.   
 

2. Claimant’s attorney sent a letter to Insurer on June 12, 2012.  On page 
2 of the letter, Claimant requested a change of physician to Dr. Rafer Leach.  
Insurer did not respond to that request.  
 

3. Claimant underwent surgery for the compensable injury on May 1, 
2012.  On May 3, 2012, Dr. Hewitt wrote that “Claimant will need assistance from 
a spouse, family member, or friend in dressing, bathing, meal preparation and 
transportation to and from appointments” for four hours per day from May 1, 2012 
to June 18, 2012. On May 8, 2012, Claimant’s counsel wrote Insurer and 
requested reimbursement of $2,640.00 (4 hr/day x $15.00 per hour x 44 days) for 
the essential services recommended by Dr. Hewitt.   
 

CONCLUSIONS OF LAW 

Notice of Hearing was set to Insurer at the address it provided on a 
General Admission of Liability.  This matter may proceed to hearing on the issues 
endorsed on Claimant’s Application for Hearing. Section 8-43-211(1), C.R.S., 
OAC Rules 11 and 23.  

 
An employer or insurer may initially select the authorized treating physician.  
Section 8-43-404(5)(a)(I)(A), C.R.S.  An injured worker may procure written 
permission of the insurer to have a personal physician treat him or her.  If the 
insurer does not respond to a written request, the insurer is deemed to have 
waived any objection to the injured worker’s request. Section 8-43-
404(5)(a)(VI), C.R.S.  

 
Claimant requested in writing a change in authorized physician to Dr. 

Rafer Leach.  Insurer did not respond to that written request.  Therefore, Dr. 
Rafer Leach is an authorized treating physician as of the date of mailing of this 
order.  Insurer will be liable for the costs of the medical care provided by Dr. 
Leach that is reasonable and necessary to cure and relieve Claimant from the 
effects of this compensable injury.  Section 8-42-101(1), C.R.S.  Liability is 
limited to those amounts established by the Division of Worker’s Compensation 
fee schedule.  Section 8-42-101(3), C.R.S.  

 
An insurer is liable for authorized medical treatment that is reasonable and 

necessary to cure or relieve the effects of the industrial injury. Section 8-42-
10I(1)(a), C.R.S. Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997). Home health care services fall within this provision. See Suetrack 
USA v. Industrial Claim Appeals Office, 902 P.2d 854, 856 (Colo. App. 1995). 
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The determination whether treatment or services provided under § 8-42-101 are 
reasonable and necessary is one of fact. See City of Durango v. Dunagan 939 
P.2d 496 (Colo. App. 1997); Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 
P.2d 251 (Colo. App. 1999). Home health care services in the nature of 
"attendant care," if reasonably needed to cure or relieve the effects of the 
industrial injury, have been found to be compensable. Atencio v. Quality Care, 
Inc., 791 P.2d 7 (Colo. App. 1990). Such services may encompass assisting the 
injured worker with activities of daily living, including matters of personal hygiene. 
Suetrack v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995). 

 
Claimant has shown by a preponderance of the evidence that attendant 

care from a spouse, family member, or friend was reasonably needed following 
surgery for four hours per day for 44 days.  $15.00 per hour is a reasonably rate 
for such care.  Insurer is liable for the costs of such care in the amount of 
$2,640.00.    
 

ORDER 

 It is therefore ordered that: 

1. Insurer shall pay for attendant care services for Claimant following the 
surgery in the amount of $2,640.00.  

2. Dr. Rafer Leach is an authorized medical care provider.  

3. Issues not previously determined or determined herein are reserved for 
future determination. 

DATED:  November 13, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-168-02 

ISSUES 

The issues for determination involve medical benefits. Specifically, (1) is 
the cervical surgery proposed by Dr. Sung reasonable, necessary, and related to 
the Claimant’s admitted industrial injury, and (2) is the lumbar epidural steroid 
injection with Dr. Lippert reasonable, necessary, and related to the Claimant’s 
admitted industrial injury? 
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FINDINGS OF FACT 

1. The Claimant sustained an admitted industrial injury on March 23, 
2011 arising out of and in the course of his employment with the Respondent-
Employer. On that date, he was fertilizing trees and shrubbery on the property of 
one of the Respondent-Employer’s customers. He slipped on an icy surface and 
fell on his left side. 

2. The Claimant was referred to CCOM for authorized medical 
treatment. He was initially evaluated by PA-C Mullen on March 28, 2011. His left 
shoulder was painful with limited range of motion. Additionally, the Claimant 
related a history of a prior lumbar fusion, and reported that “his numbness in the 
anterolateral thighs has increased in the last several days.” Additionally, he 
reported numbness in the median nerve distribution of his right hand. 

3. At his next visit with PA-C Mullen on April 8, 2011, the Claimant 
reported that he was having numbness in both hands. The medical report from 
that date indicates that Tinel’s and Phalen’s tests were “positive at both wrists 
with paresthesias in the median nerve distribution.” The Claimant testified at 
hearing he believes that notation is erroneous, because he does not recall ever 
having a positive Tinel’s or Phalen’s test during the course of treatment for this 
injury. Those tests were negative on subsequent examinations by Dr. Hall in 
August 2012 and Dr. Pitzer in May 2012. 

4. The Claimant underwent an MRI of the left shoulder on April 13, 
2011. The MRI showed severe damage including full thickness tears of the 
supraspinatus and infraspinatus tendons, tendinosis of the subscapularis and 
intra-articular portion of the long head biceps tendon, bone bruising and bursitis. 

5. The Claimant was referred to Dr. Matthews, an orthopedic surgeon, 
for treatment of the shoulder. Dr. Matthews recommended surgery on the left 
shoulder. The Claimant asked “if he could wait until fall because he would like to 
keep working.” However, Dr. Matthews opined that he “should have it repaired 
sooner rather than later.” The Claimant had surgery on June 15, 2011.  

6. The Claimant quickly returned to work at “sedentary duty only . . . 
with no use of the left upper extremity.” He also began participating in regular 
physical therapy. Although the Claimant’s symptoms improved, he continued to 
have pain in his shoulder, and neck, and numbness in his arms and hands. Dr. 
Matthews referred him for another MRI of the shoulder to evaluate whether the 
repair had re-torn.  
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7. The Claimant had the repeat left shoulder MRI on November 3, 
2011. The MRI showed postsurgical changes, some ongoing tendinosis and 
progression of atrophy of the infraspinatus muscle. However, the sutures and 
anchors associated with the rotator cuff repair were intact. Based on the results 
of the MRI, Dr. Matthews opined that the Claimant did not need additional 
surgery on his shoulder.  

8. In addition to his shoulder and upper extremity symptoms, The 
Claimant continued to experience increased pain in his low back since the 
accident. On September 1, 2011, Dr. Williams at CCOM referred the Claimant to 
Dr. Lippert “for a pain consult.” He was evaluated by Dr. Lippert on September 
28, 2011, who noted that “[The Claimant] fell back in March of this year. He has 
been struggling since that time with increased back pain.” Dr. Lippert 
recommended a new MRI and a lumbar epidural steroid injection.  

9. Dr. Lippert reevaluated the Claimant on November 11, 2011, and 
Dr. Lippert noted that “[p]rior to his fall, I thought he was really quite well 
controlled with small amounts of narcotic pain reliever which is untrue now.” Dr. 
Lippert also noted that “the patient has also been complaining of some 
numbness and tingling in both arms that is really new onset since the fall he took 
in March of this year.” Dr. Lippert further opined that “[h]is cervical region is a bit 
of a puzzle. He seems to be having rather significant numbness and tingling 
periodically in his arms and would not be surprised at all if he has cervical 
pathology as well. I would defer to Dr. Williams if he feels a cervical MRI scan 
might be in order.”  

10. On December 2, 2011, Dr. Williams reviewed Dr. Lippert’s report 
and recommendation for “a cervical spine MRI scan to see if there is a problem 
that could account for the patient’s complaints of numbness and tingling in his 
arms.” Dr. Williams referred the Claimant for a cervical MRI “rule out disc 
herniation and/or nerve root impingement.”  

11. The Claimant had the cervical MRI on December 28, 2011. The 
MRI confirmed Dr. Lippert’s suspicions, and objectively revealed pathology 
consistent with the Claimant’s upper extremity pain and numbness. Specifically, 
the MRI showed “moderate bilateral foraminal narrowing” at C5-6, causing 
“bilateral C6 nerve encroachment.” After reviewing the MRI report, Dr. Williams 
referred the Claimant back to Dr. Lippert for additional evaluation and treatment. 
The basis of the referral was “complaints of upper extremity pain and burning 
(bilateral), noted to have bilateral C-6 nerve root encroachment.”  
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12. Dr. Lippert subsequently referred the Claimant to Dr. Sung for a 
surgical evaluation. Dr. Sung initially evaluated the Claimant on February 2, 
2012, and noted that “he has been dealing with neck pain, headaches and pain 
down both arms. This is right greater than left. He describes his pain as severe, 
electrical, burning, and made worse with activities.” Dr. Sung reviewed the MRI 
films, which showed C5-6 herniated nucleus pulposus with degenerative disk 
disease and neural foraminal narrowing. Dr. Sung recommended that the 
Claimant should “start with conservative treatment.” He was referred for physical 
therapy and epidural injections. 

13. Dr. Lippert performed lumbar and cervical epidural injections on 
February 22, 2012.  

14. The Claimant enjoyed significant relief from the injections. He was 
reevaluated by Dr. Sung on March 8, 2012, who noted that “the lower back still 
feels really good. His leg pain is a lot better. The neck felt good for a week and 
his pain has since returned. It is quite debilitating. It is in the neck and down both 
his arms. With that, he gets numbness and tingling. When the injection was 
working he had near complete relief of his pain and headaches.” With respect to 
treatment options, Dr. Sung stated that “[f]or his neck, he really feels like this is 
severely limiting. We talked about living with this and we discussed surgery. He 
would like to go ahead with surgery and I am recommending a C5-6 cervical 
discectomy and fusion.”  

15. The Respondent-Insurer sent the Claimant for an IME with Dr. 
Schakaraschwili on March 14, 2012. With respect to the Claimant’s neck pain 
and upper extremity symptoms, Dr. Schakaraschwili noted that “The Claimant 
complained of paresthesias in both hands from his initial visits at CCOM. . . . His 
complaints of hand paresthesias and arm pain continued throughout his 
treatment. An MRI of the cervical spine shows moderate bilateral foraminal 
narrowing at C5-6. This could produce symptoms mimicking carpal tunnel 
syndrome. At this point, I would recommend electrodiagnostic studies of both 
upper extremities. . . . If electrodiagnostic studies failed to reveal carpal tunnel 
syndrome, then his hand paresthesias will have to be presumed to be coming 
from the cervical spine even if the cervical root screen is negative as a purely 
sensory radiculopathy is not detectable by EMG. If carpal tunnel syndrome is not 
demonstrated, then his hand symptoms are more likely than not due to the fall 
and caused by bilateral foraminal narrowing at C5-6. There is no indication that 
he has ever had arm paresthesias other than for a very brief time a number of 
years ago.”  
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16. The Claimant underwent electrodiagnostic testing with Dr. Seybold 
on February 14. 2012. Dr. Seybold performed an EMG of the right upper 
extremity and right cervical musculature, and nerve conduction studies on both 
wrists. The EMG did not show evidence consistent with C5-6 radiculopathy. The 
nerve conduction testing showed bilateral carpal tunnel syndrome, worse on the 
right. 

17. Dr. Schakaraschwili subsequently reviewed the nerve conduction 
studies and opined that the Claimant’s upper extremity symptoms are related to 
bilateral carpal tunnel syndrome, and not the bilateral C6 nerve root 
encroachment. 

18. On May 2, 2012, Dr. Sung reevaluated the Claimant and noted that 
“the epidural injection in his lower back has worn off. Now he is having back and 
bilateral leg pain again. When I last saw him the injection was working well. . . . 
My recommendation for right now while we are on hold for the neck is to get a 
repeat injection in the lower back by Dr. Lippert as he responded so well to the 
first one.” The Respondent-Insurer has denied the request for the repeat lumbar 
epidural steroid injection. 

19. The Respondent-Insurer sent the Claimant for an IME with Dr. 
Pitzer on May 23, 2012. Dr. Pitzer opined that the Claimant’s cervical pain and 
upper extremity symptoms were not related to the industrial accident. Dr. Pitzer 
further opined that the Claimant did not aggravate his pre-existing low back 
condition as a result of the industrial accident. 

20. The Claimant was evaluated by Dr. Hall for an IME on August 15, 
2012. Dr. Hall reviewed the Claimant’s medical records and performed a physical 
examination. The Claimant did demonstrate clinically significant signs consistent 
with carpal tunnel syndrome. Specifically, there was no wasting of the muscles 
enervated by the median nerve, Tinel’s and Phalen’s tests were negative, and 
there was no peripheral nerve or dermatomal sensory dysfunction on pinprick 
testing. On the other hand, Dr. Hall noted that “with his neck, he has shooting 
symptoms into his arm with extension and particularly with rotation and extension 
simultaneously he has shooting pain.” Dr. Hall diagnosed left shoulder rotator 
cuff repair, status post surgery; exacerbation of previous lumbar symptomatology 
would permit aggravation and ongoing symptoms requiring further treatment; 
cervical disc pathology at C5-6 with intermittent radicular symptoms in the upper 
extremities bilaterally; bilateral slowing of the median nerve at the carpal tunnel 
on electrical testing without clinical evidence of carpal tunnel syndrome. 
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21. Dr. Hall opined that “[i]t is unlikely that his upper extremity into the 
neck symptoms in his upper extremities relate to the carpal tunnel . . . There is 
nothing on his physical examination that points to entrapment problems of the 
wrist. Many people in his age group with the type of work he does will have 
electrical abnormalities at the wrist without clinical presentation of carpal tunnel. 
The carpal tunnel situation may be complicating his neuropathic symptoms by a 
double crush phenomenon, but it is unlikely that fixing or decompressing his 
carpal tunnels would alleviate his neck and radiating upper extremity symptoms, 
which on physical exam are far more closely related to neck motion and position. 
. . . It is my opinion that Dr. Sung’s intervention of neck surgery is reasonable and 
related and necessary in the context of his industrial injury 03/11. I do not think 
the EMG/NCV test results with Dr. Seybold rule out radicular symptoms. He does 
not have a motor radiculopathy. His symptoms are sensory, which is common 
with intermittent/episodic nerve root irritation.”  

22. With respect to the low back, Dr. Hall noted that “[t]he patient 
appears to be a reliable historian with respect to his low back. It is well 
documented in the record that he has had the symptoms since the fall and they 
are related. As per the patient’s report, they have not returned to pre-accident 
levels. He is now taking double the pain medication he was taking. He would like 
very much to do further epidural steroid injections, which he was not requesting 
prior to the fall. These interventions are related to this compensable injury.”  

23. On September 5, 2012, Dr. Sung elaborated on his opinions in a 
sworn deposition.  Dr. Sung explained how the proposed surgery would be 
expected to relieve the Claimant’s underlying pathology: 

A. He [has] narrowing of the disc, and as that occurs and the disc 
bulges, it narrows the holes or the foramen where the nerves 
exit. We are going to go in there, we’re going to re-create the 
disc height, we are going to clear out the compression by 
opening up those holes again so the nerves can exit freely.  

. . . 

Q. And in your opinion, Doctor, is the pathology that’s 
demonstrated on the MRI and/or the X-rays . . . sufficient to 
cause the symptoms that [the Claimant] has reported? 

A. Yes. 
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Q. . . . can you explain for us how that pathology would cause some 
of the symptoms? 

A. Yes. Neck pain can come from many things. One of them is 
degeneration of the disc. He had that at the C5-6 level. More 
importantly, and the main reason I’m recommending the surgery 
is he has compression on his nerves as they exit the spine at 
that level, and that’s what we’re going in to fix to make his arms 
feel better.  

24. Dr. Sung further opined that carpal tunnel syndrome is not sufficient 
to explain the Claimant’s reported symptoms. Dr. Sung explained: 

It can contribute somewhat to symptoms that he has in his hands, 
but it really doesn’t at all reflect the neck pain and the pain that 
goes down his arms.  

. . . 

Q. . . . does his response to that cervical epidural steroid injection 
tell us anything about the source of his symptoms? 

A. Yeah, it’s a good indicator that the injection was done in the area 
of his source of pain. If he was having carpal tunnel, it shouldn’t 
necessarily change – the injection shouldn’t change those 
symptoms. 

Q. And so . . . Does his response to the injection give you any 
information about the likely outcome from surgery? 

A. It’s an indicator that his success from surgery should somewhat 
mimic his injection. 

Q. Why would that be? 

A. Because we’re putting the medication right in the area of the 
compression, and if that’s temporarily blocking it, it helped with 
his headaches, his neck pain, his arm pain, the numbness and 
tingling, all that felt better with the steroid in there, which 
decreases inflammation and swelling around the nerves. 
Similarly, that’s what surgery should do.  
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25. The ALJ finds that Dr. Sung’s medical analysis is the most credible 
medical analysis of the Claimant’s condition. 

26. The ALJ find’s that the greatest weight of the credible medical 
evidence establishes that it is more likely than not that the Claimant’s cervical 
condition is related to his work injury of March 23, 2011. 

 
27. The ALJ find’s that the greatest weight of the credible medical 

evidence establishes that it is more likely than not that the Claimant’s low back 
condition was substantially exacerbated by, and is related to, his work injury of 
March 23, 2011. 

 
28. The ALJ finds that it is more likely than not that the proposed 

treatment offered by Dr. Sung is reasonable, necessary, and related to the 
Claimant’s work injury. 
 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado, (“Act”) 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence. Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not. Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents and a workers’ compensation claim shall be 
decided on its merits. Section 8-43-201, C.R.S. 

2. The ALJ's factual findings concern only evidence and inferences 
found to be dispositive of the issues involved; the ALJ has not addressed every 
piece of evidence or every inference that might lead to conflicting conclusions 
and has rejected evidence contrary to the above findings as unpersuasive. 
Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. 
App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
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the testimony has been contradicted; and bias, prejudice, or interest. See, 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005). 

4. The Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
C.R.S. §8-42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 
(Colo.1994).  Employers have thus been required to provide services that are 
either medically necessary for the treatment of a claimant’s injuries or incidental 
to obtaining treatment.  In re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 
2007).   

5. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that the Respondent-Insurer is responsible for all 
reasonable and necessary medical care to cure or relieve the Claimant from the 
effects of his work injury.   

6.  “The claimant bears the burden of proof to establish the right to 
specific medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 
(March 31, 2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990). 

7. The Claimant has the burden of proving that requested medical 
treatment is reasonable, necessary and related to a work injury.  Specifically, 
C.R.S. § 8-42-101(1)(a) provides the following directive on this issue: “Every 
employer . . . shall furnish such medical [treatment]. . . as may reasonably be 
needed at the time of the injury or occupational disease and thereafter during the 
disability to cure and relieve the employee from the effects of the injury.” 

8. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that the treatment recommended by Dr. Sung is 
reasonable, necessary, and related to the Claimant’s work injury. 

9. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that the cervical surgery requested by Dr. Sung is 
reasonable, necessary, and related to the Claimant’s work injury. 

10. The ALJ concludes that the Claimant has established by a 
preponderance of the evidence that the lumbar epidural steroid injections by Dr. 
Lippert are reasonable, necessary, and related to the Claimant’s work injury. 
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ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay for the Claimant’s cervical 
surgery as recommended by Dr. Sung. 

2. The Respondent-Insurer shall pay for the epidural steroid injections 
by Dr. Lippert. 

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

4. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: November 20, 2012  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-879-872-01 
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STIPULATIONS 

1. The parties stipulate to an average weekly wage (“AWW”) of 
$791.01 pending COBRA information, which has not been received and may 
require further adjustment to the AWW. 

 
2. The parties stipulate and agree that if the claim is found 

compensable, then the medical treatment with Dr. Yamamoto and his referrals 
are authorized.  The parties also agree that medical treatment received by the 
Claimant at the emergency room on February 13, 2012, is authorized if the claim 
is found compensable. 

 
3. The parties stipulate and agree that if the claim is found 

compensable that Claimant is entitled to temporary total disability benefits from 
March 12, 2012, to ongoing, however Respondents are entitled to any and all 
offsets pending unemployment information. 

ISSUES 

 Based upon the stipulations reached by the parties prior to the hearing, 
the remaining issue was presented for consideration: 

 
 1.         Whether the Claimant proved, by a preponderance of the 
evidence, that he suffered a compensable low back injury on February 9, 2012. 

 
FINDINGS OF FACT 

  
1. The Claimant was employed by Employer on and off from 

September, 2005 to November, 2006 and February, 2007 to April, 2007 and 
again from April 14, 2010 to February 10, 2012.  Employer is a subcontractor to 
[General Contractor] and they install gas pipe and electrical wiring for [General 
Contractor]. 

2. The Claimant was employed as a boom truck operator for 
Employer.  The Claimant’s job duties included driving a boom truck from 
Employer’s yard and [General Contractor] stores, picking up and then dropping 
off materials at different [General Contractor] jobsites. If there was extra material 
left over at a jobsite, he would go pick that up with the boom truck and then bring 
that back to either Employer’s yard or [General Contractor].  The material the 
Claimant moved mainly consisted of steel gas pipe, wire, fittings and fuses.  

3. The Claimant testified at hearing that this is a hard job and it is 
very physical.  The job requires a lot of lifting of heavy items, including picking up 
the pipe and wire.  The Claimant also testified there is lots of loading and 
unloading of the steel pipes used in gas lines. 
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4. On December 1, 2010, the Claimant underwent a “Commercial 
Driver’s Fitness Determination.”  The record indicates no spinal injury or disease, 
and no chronic low back pain.  The only illness or injury in the last 5 years that 
was listed was a motor cycle accident in April of 2006.  Upon completion of the 
evaluation, the medical examiner signed the determination and certified that the 
Claimant “meets standards in 49 CFR 391.41; qualifies for 2 year certificate.”  
The only qualification listed was that the Claimant was wearing corrective lenses 
(Claimant’s Exhibit 4).   

5. On February 9, 2012, Claimant was working his normal shift for 
Employer. The Claimant had two jobs to perform on February 9, 2012.  He was 
required to pick up material from *H and take it to a job site located at 3rd and 
Lipan.  He was then to go from 3rd and _ to _at 96th and _ to pick up material and 
drop it off at 19th and _.  From there, the Claimant returned back to Employer’s 
yard to meet *I to load pipe to take to *J’s job site located at 64th and _.   The 
Claimant performed the first part of his job duties on February 9, 2012 without 
incident and returned to the Employer’s yard to load the pipe for *J’s jobsite.  It 
was during the course of the second job that the Claimant injured his low back. 

6. When the Claimant arrived at the Employer’s yard to pick up and 
load the pipe for the *J job, he called *I, a supervisor, and told him he needed 
help loading the pipe for *J’s jobsite.  He waited for awhile for someone to be 
sent out and got his truck ready.  *I also testified at the hearing that he recalled 
the Claimant asking for help with loading material that day, but stated that he was 
busy and he would go out when he could and he sent another employee in the 
meantime.  However, the Claimant testified that employee was under work 
restrictions due to recent surgery and the other employee told the Claimant could 
not help load the pipe, so the Claimant sent that other employee back inside.  
The Claimant began separating the pipe so he could load it onto the boom truck 
by himself.  Claimant first sat down and put his back against the chain link fence 
and used his feet to separate pieces of the 20 foot and 40 foot pipe so he could 
get his lifting straps around the pipe.  Claimant got the 20 and 40 foot pieces of 
pipe strapped and used the boom crane to load those pieces of pipe onto the 
trailer.  Once Claimant loaded the 20 and 40 foot pieces of pipe, Claimant 
unhooked the straps and laid them between two concrete barriers so he could 
move the rest of the pipe.  Claimant first grabbed a four foot piece and dragged it 
over between the opening of the concrete barriers and laid it on top of the straps.  
Claimant then grabbed the seven foot piece of pipe and dragged it to the opening 
between the concrete barriers.  The Claimant went to the other end of the seven 
foot pipe and began to walk it up, standing the pipe on one end.  As the Claimant 
was walking the pipe up with his hands, he got one end of the pipe over his head 
and, while he was doing this, his foot slipped in the snow.  Although the Claimant 
did not fall, and he managed to get the pipe upon onto the truck, he felt an 
immediate pain and soreness in his lower back along his spine from his belt line 
up and up to about 5 inches above that. 
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7. In spite of the low back pain, the Claimant finished loading the pipe 
and dropped the load off at the job site.  The Claimant testified that when he got 
to *J’s jobsite he was met by *K.  The Claimant testified he thought he had told 
*K that his back was hurting, and that he had hurt himself loading the pipe.  The 
Claimant testified credibly that normally he would unstrap and unload the pipe 
himself, but the Claimant recalled refraining from assisting with the unloading 
since he was sore.  *K and other coworkers unstrapped and unloaded the pipe at 
64th and _.  The Claimant testified that all he did was run the crane.  *K testified 
at hearing that he could not recall if Claimant reported that his back was hurt at 
the jobsite at 64th and _, however, *K did testify that the Claimant did not help 
unload any of the pipe at 64th and _. Mr. *K was somewhat confused about 
whether the Claimant was picking up pipe or dropping off pipe, but the weight of 
the testimony and evidence supports the Claimant’s recall of the details.  Mr. *K 
also testified that the Claimant was upset when he saw him, although he recalled 
that the Claimant was upset because Mr. *K put something on his truck the 
wrong way.  Mr. *K did testify that the Claimant usually would help unstrap and 
unload the pipe during his normal deliveries but, on February 9, 2012, the 
Claimant stayed in his truck and did not help unload.  Mr. *K further testified that 
the job at 64th and _ needed a seven foot piece of pipe. This is consistent with 
the Claimant’s testimony and the Claimant’s report that he was injured loading 
that same seven foot piece of pipe. 

8. The Claimant testified that he showed up for work on February 10, 
2012, for his normal shift.  The Claimant testified he was instructed to see *L 
when he got to work the morning of February 10, 2012.  The Claimant went into 
Mr. *L’s office and was told he would no longer be employed by Employer and 
that he was being terminated.  The Claimant left Mr. *L’s office to clean up his 
truck and retrieve the company credit card and truck keys.  Upon his return, the 
Claimant reported his injury from the previous day while loading pipe to Mr. *L.  
The Claimant reported to Mr. *L that he had injured his back on February 9, 
2012, moving pipe, but that he had wanted to wait through the weekend to see if 
it got better before reporting it.  However, now he was reporting it since he would 
not be returning after the weekend.  Mr. *L told the Claimant that the 
Respondents would deny the claim because of the timing of the Claimant’s report 
of injury.  

9. The Employer’s “Employment Separation Data Worksheet” shows 
that the Claimant’s separation was characterized as a “layoff” and under the 
comments it states, “layoff due to lack of work.”  The form is signed on February 
9, 2012 by *M and notes that the Claimant’s last day of work was February 9, 
2012 (Claimant’s Exhibit 17).   

10. There was testimony from some of the Claimant’s supervisors that 
the Claimant was actually fired because of an ongoing poor attitude and he was 
“disgruntled” and making it a tough work environment because of his complaints 
about not getting enough work.  None of this was reported as the reason for 
termination on the Employer’s official reports.   
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11. The Claimant also submitted a written statement to his employer 
regarding the work injury on February 9, 2012 at 1:15 pm.  The Claimant wrote, 
“[b]efore the accident occurred I called the dispatcher at 1:00 pm for help to 
move some 6” fusion on the Southend [sic] of yard located @ _ 58th Ave.  He 
then sent out an employee that just had surgery and could not perform any lifting. 
Witnesses include *K” (Respondent’s Exhibit F).   

12. The Employer’s “Injury Report” form dated February 10, 2012 lists 
*M as the Claimant’s direct supervisor.  The form appears to be prepared by *L 
who reported that he was advised of the Claimant’s back injury from loading pipe 
that occurred on February 9, 2012 but was not reported until February 10, 2012 
after Mr. *L had informed the Claimant that his employment was terminated.  Mr. 
*L stated that “*K was witness.”  Mr. *L reported that the Claimant described the 
mechanism of injury as hurting his back moving pipe (Respondent’s Exhibit E).  

13. The Claimant testified credibly that the reason he did not 
immediately report the injury when he was terminated on February 10, 2012 is 
because he was surprised that he had just lost his job.   

14. The Claimant also testified credibly that at that time of the injury on 
February 9, 2012, he did not have the intention of reporting the low back claim 
because he hoped it would get better over the weekend. The Claimant knew he 
had an easy schedule on February 10, 2012 and wanted to wait to see if it would 
resolve on its own. In the intervening time, his employment was terminated, so 
he reported it right after being notified that he was being laid off.   

15. Over the weekend after his employment was terminated, the 
Claimant’s low back condition did not improve and the Claimant sought treatment 
at St. Anthony’s Hospital North.  On February 13, 2012, the records indicate that 
the Claimant was seen for “back pain since last Thursday while moving pipe at 
work.” The records also indicate “diffuse paraspinous tenderness and spasm 
noted” (Claimant’s Exhibit 5; Respondent’s Exhibit J).    

16. On February 27, 2012, the Claimant was evaluated by David 
Yamamoto, M.D.  Dr. Yamamoto noted decreased range of motions, able to flex 
forward to shins, decreased extensions, vertebral tenderness, lumbar 
tenderness, lumbar paraspinous muscles.  The Claimant reported that he was 
lifting pipe in the snow and slipped.  He did not fall, but caught himself.  The 
Claimant “noticed pain about 20 minutes later when he climbed into a truck to 
make a delivery.  Pain is located across the lower back, does not radiate.”  The 
Claimant also advised Dr. Yamamoto that he was fired the day after he injured 
himself.  Dr. Yamamoto diagnosed a lumbar strain and prescribed medications 
(Claimant’s Exhibit 6; Respondent’s Exhibit K).   

17. On March 8, 2012, the Claimant underwent an MRI of his lumbar 
spine. The MRI revealed an L4-L5 disc bulge with a small superimposed central 
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disc protrusion abutting at the bilateral existing L4 nerve roots (Claimant’s Exhibit 
7). 

18. On March 12, 2012, Claimant was evaluated by Dr. David 
Yamamoto, who opined that based on the Claimant’s history, “the back strain 
was clearly work related.”  The Claimant reported that the day he injured his back 
he told a coworker, and that the coworker helped him with unstrapping the load.  
Dr. Yamamoto diagnosed a lumbar strain and prescribed medications and 
referred Claimant for chiropractic treatment (Claimant’s Exhibit 8; Respondent’s 
Exhibit L). 

19. The Claimant then saw Eric A. Graves, D.C. of Graves 
Chiropractic for chiropractic treatment on referral from Dr. Yamamoto (Claimant’s 
Exhibit 9, Respondent’s Exhibit M).  The Claimant denied a history of prior low 
back pain.  The Claimant reported his low back pain began when he was moving 
pipe at work and his foot slipped in the snow.  Dr. Graves diagnosed the 
Claimant with (1) lumbo-pelvic sprain/strain; (2) myofascial adhesions in the 
above listed musculature; (3) somatic dysfunction of the thoracic spine, lumbar 
spine and pelvis; and (4) abnormal posture and deconditioning of the postural 
musculature (Claimant’s Exhibit 9, Respondent’s Exhibit M). 

20. Respondent sent Claimant for an IME with Douglas Scott, M.D. In 
the report dated July 30, 2012, Dr. Scott indicates Claimant denied any prior low 
back pain before February 9, 2012.  Dr. Scott commented on the fact that the 
Claimant stated in answers to interrogatories that he had seen Dr. Brian Mehaffy, 
a chiropractor, between 2005 and 2007 for back alignments.  The Claimant told 
Dr. Scott that the alignments were not for back pain just back alignments.  On 
exam, Dr. Scott stated that he “found no muscle spasm or evidence of an 
ongoing lumbar paraspinous muscle strain or irritability” and felt that the 
Claimant’s condition has improved.  Dr. Scott generally opined that the 
Claimant’s conservative treatment to date was reasonable and necessary, 
although he did not agree with the prescription of opiate pain medication.  Dr. 
Scott also noted that “if facetogenic pain is considered part of the effect of the 
industrial injury, then facet joint injections may be indicated.”  Dr. Scott did not 
find medical evidence alone sufficient to establish a causal connection between 
the Claimant’s low back condition and an alleged work injury.  He opined that 
“the only connection exists between [the Claimant’s] report of an incident 
occurring on the job on 2/9/2012 and his relating that to his low back pain 
reported at SAN emergency room on 2/13/2012.” 

 
21. The records from Robert Springs, M.D., reflect prior complaints of 

back pain and knee pain in January, 2009 along with other medical complaints.  
The back and knee pain was reportedly from a motor vehicle accident and the 
patient was taking Advil for the pain. On examination, the patient had low back 
tenderness. The doctor’s assessment included back pain. Dr. Springs 
recommended discontinuing Advil and he prescribed Tramadol for pain 
(Respondents' Exhibit I).  
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22. The Claimant testified that in the past, he has had a sore back and 

sore muscles before and it usually goes away.  He testified that this is the nature 
of the physical work that he has performed for employment.  The Claimant further 
testified that he has seen chiropractors since 1986 to keep his back in alignment, 
but not for any back injuries in the past.  He denied these treatments were for 
specific back pain, but just generally to relieve or prevent the type of pain and 
discomfort that can develop when a person works heavy construction work for an 
extended time.  The Claimant’s testimony regarding prior chiropractic treatments 
and the reason therefore was credible and found as fact.  After his last 
chiropractor Dr. Brian moved back East, the Claimant bought an inversion table 
which he used instead to maintain his back alignment and to keep his back 
“loose” and “in shape.”  He stopped using the inversion table after the February 
9, 2012 injury since he does not want to do any damage and he does not plan on 
resuming its use until a doctor tells him it is safe.  He also testified that the 
current low back pain he is now experiencing is different than anything he had 
experienced before.  It is not going away and after 7 months he is feeling the 
pain in the same place and the tension in his back feels like he is being “stabbed 
with an ice pick.”  The Claimant’s testimony on the nature of his current low back 
pain complaints and the distinction from prior “sore backs” was credible and 
persuasive and is found as fact.   

 
23. Based upon the evidence presented at the hearing, it is found that 

the Claimant experienced a compensable injury to his low back on February 9, 
2012 while performing services arising out of and in the course of his 
employment with Employer. 

 
24. Because the parties stipulated that if the claim was found to be 

compensable, certain medical treatment would be found to be related, 
reasonable and necessary, the following medical treatment is related, reasonable 
and necessary: treatment received at St. Anthony’s Hospital North on February 
13, 2012; and treatment provided by Dr. Yamamoto or treatment provided by 
other medical providers on referral from Dr. Yamamoto.   

 
25. Because the parties stipulated that if the claim was found to be 

compensable, that the Claimant was entitled to temporary total disability benefits, 
the Claimant is entitled to TTD benefits from March 12, 2012 ongoing, subject to 
Respondent’s offsets for unemployment benefits.   

 
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 
§§ 8-40-101, et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the 



 198 

burden of proving entitlement to benefits by a preponderance of the evidence.  
C.R.S. § 8-43-201.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of the claimant nor in favor of the rights of respondents and a 
workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 

 
 Assessing weight, credibility, and sufficiency of evidence in 

Workers' Compensation proceeding is the exclusive domain of the administrative 
law judge. University Park Care Center v. Industrial Claim Appeals Office, 43 
P.3d 637 (Colo. App. 2001).  Even if other evidence in the record may have 
supported a contrary inference, it is for the ALJ to resolve conflicts in the 
evidence, make credibility determinations, and draw plausible inferences from 
the evidence.   When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
Bodensieck v. Industrial Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008); 
Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). The 
weight and credibility to be assigned expert testimony is a matter within the 
discretion of the ALJ. Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002). To the extent expert testimony is subject to conflicting 
interpretations, the ALJ may resolve the conflict by crediting part or none of the 
testimony. Colorado Springs Motors, Ltd. v. Industrial Commission, 165 Colo. 
504, 441 P.2d 21 (1968); Robinson v. Youth Track, 4-649-298 (ICAO May 15, 
2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Compensability 

A claimant’s right to compensation initially hinges upon a determination 
that the claimant suffered a disability that was proximately caused by an injury 
arising out of and within the course and scope of employment.  C.R.S. § 8-41-
301.  Whether a compensable injury has been sustained is a question of fact to 
be determined by the ALJ.  Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. 2009).  It is the burden of the claimant to establish causation by a 
preponderance of the evidence.  Faulkner v. Indus. Claim Appeals Office, 12 
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P.3d 844, 846 (Colo. App. 2000). There is no presumption than an injury which 
occurs in the course of employment arises out of the employment.  Finn v. 
Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968). The evidence must 
establish the causal connection with reasonable probability, but it need not 
establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. v. 
Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); 
Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  
Medical evidence is not required to establish causation and lay testimony alone, 
if credited, may constitute substantial evidence to support an ALJ’s determination 
regarding causation.  Industrial Commission of Colorado v. Jones, 688 P.2d 1116 
(Colo. 1984); Apache Corp. v. Industrial Commission of Colorado, 717 P.2d 1000 
(Colo. App. 1986).  The weight and credibility to be assigned expert testimony on 
the issue of causation is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  

 
In order to prove causation, it is not necessary to establish that the 

industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).   
However, where an industrial injury merely causes the discovery of the 
underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
Here, the Respondents denied the Claimant’s worker’s compensation 

claim because they believed that the timing of the claim was suspicious.  The 
Claimant did not report his injury that he alleged occurred on February 9, 2012 
until after he was notified that his employment was terminated on February 10, 
2012.  However, in this case, the fact that the Claimant reported the injury after 
he was terminated is overshadowed by the consistency of the Claimant’s 
testimony and medical records.  The medical records are consistent as to the 
mechanism of injury, and the Claimant’s testimony is credible and consistent as 
to how the injury occurred.  Although the Respondents questioned the timing of 
the Claimant’s report of injury, the Claimant’s testimony of how the injury 
occurred and the facts and circumstances surrounding the Claimant’s injury are 
corroborated by other evidence.   

 
Moreover, the Claimant provided a reasonable and credible explanation of 

why he did not immediately report the injury on February 9, 2012. Essentially, the 
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Claimant did not initially believe that the back pain was different that the “sore 
backs” that he had experienced in the past.  The Claimant wanted to wait through 
the weekend to see if his low back strain resolved. The Claimant knew he had an 
easy schedule on February 10, 2012 and wanted to wait to see if it would resolve 
on its own. 

 
Respondents argued that if the Claimant was in fact injured on February 9, 

2012, why didn’t he report the injury on February 10, 2012 right away when he 
was terminated by Marty *L? The Claimant’s testimony regarding the reason he 
did not report the injury the second after he was terminated is also credible and 
reasonable. The Claimant, understandably, was caught by surprise when he 
unexpectedly lost his job.  The Claimant went outside to retrieve his keys and 
clean out his truck and gather himself. He returned inside and reported the injury, 
telling his supervisor, Marty *L, that he wanted to wait through the weekend to 
see if his condition got better. It was at that time the Claimant was informed by 
Marty *L that because he reported the injury after he was let go, they would be 
contesting the claim. 

 
The Respondents argument that the Claimant manufactured this claim as 

retaliation for being laid off is not supported by the evidence. The medical 
records in this case support the Claimant’s testimony that an injury occurred on 
February 9, 2012. The Claimant was evaluated at St. Anthony Hospital North on 
February 13, 2012, where the records indicate “diffuse paraspinous tenderness 
and spasm.”  Also, the Claimant’s MRI on March 8, 2012 indicates objective 
findings in the Claimant’s lower back. Objective medical evidence in the record 
supports the Claimant’s contention that an injury occurred at work on February 9, 
2012.  Furthermore, the testimony of *K is consistent with the Claimant’s 
testimony that he dropped off a seven foot piece of pipe at the 64th and _ jobsite 
on February 9, 2012 and that the Claimant did not help unstrap or unload the 
pipe, but stayed in the boom truck during the unloading process.  Mr. *K testified 
that this was a job that the Claimant usually would perform himself or help 
perform. This is consistent with the Claimant’s testimony that the reason he did 
not help unload the pipe was because his back was hurting.  Therefore, although 
Mr. *K did not specifically recall the Claimant advising him that he had hurt his 
back, Mr. *K did corroborate the Claimant’s actions which support that his back 
was hurting and he did not perform his job duties in his usual and customary 
manner. 

   
 Based on the weight of the credible and persuasive evidence presented at 
hearing, the Claimant has established that he suffered a compensable injury by a 
preponderance of the evidence on February 9, 2012 while lifting a piece of pipe 
in the course of his job duties. 
 

Medical Benefits - Authorized, Reasonable and Necessary 
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Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  
However, the right to workers' compensation benefits, including medical benefits, 
arises only when an injured employee establishes by a preponderance of the 
evidence that the need for medical treatment was proximately caused by an 
injury arising out of and in the course of the employment. Section 8-41-301(1)(c), 
C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 
2000).  The question of whether a particular medical treatment is reasonable and 
necessary is one of fact for determination by the ALJ. Kroupa v. Industrial Claim 
Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 
251 (Colo. App. 1999). The claimant bears the burden of proof to establish the 
right to specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 
250 (Colo. App. 1990).   

 
Here, the parties stipulated that if the claim was found to be compensable, 

certain medical treatment would be found to be related, reasonable and 
necessary, the following medical treatment is related, reasonable and necessary: 
treatment received at St. Anthony’s Hospital North on February 13, 2012; and 
treatment provided by Dr. Yamamoto or treatment provided by other medical 
providers on referral from Dr. Yamamoto.   

 
Temporary Disability Benefits 

 
To prove entitlement to TTD benefits, a claimant must prove that the 

industrial injury caused a disability lasting more than three work shifts, that he left 
work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 
1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform his regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-
105(3), C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, 
supra. 

 
The existence of disability presents a question of fact for the ALJ.  There 

is no requirement that the claimant produce evidence of medical restrictions 
imposed by an ATP, or by any other physician.  Rather, lay evidence alone may 
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be sufficient to establish disability.  Lymburn v. Symbios Logic, 952 P.2d 831 
(Colo. App. 1997). 

 Here the parties stipulated that if the claim was found to be compensable, 
that the Claimant was entitled to temporary total disability benefits, the Claimant 
is entitled to TTD benefits from March 12, 2012 ongoing, subject to Respondent’s 
offsets for unemployment benefits.  The parties also stipulated that the Claimant 
earned an average weekly wage of $791.01, pending COBRA information.  TTD 
benefits from March 12, 2012 ongoing shall be calculated using the stipulated 
AWW, as adjusted pending the receipt of COBRA information, and as adjusted 
for offsets for unemployment benefits.   

 

ORDER 

 It is therefore ordered that: 

1. The Claimant established by a preponderance of the evidence that he 
suffered a compensable injury on February 9, 2012. 

2. The Claimant is entitled to TTD benefits from March 12, 2012 until 
terminated by law. Respondents are entitled to applicable offsets.  The 
TTD benefits shall be calculated using the stipulated AWW of $791.01 as 
adjusted for COBRA.   

3. Medical treatment at St. Anthony’s Hospital North on February 13, 2012 
and Dr. Yamamoto’s treatment and his referrals for medical treatment are 
authorized, reasonable and necessary to date. 

4. Respondent shall pay to Claimant interest at the rate of 8% per anum on 
all amounts of compensation not paid when due.  
 

5. All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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DATED:  November 14, 2012 

Kimberly  A. Allegretti 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-739-224-04 

 
ISSUE 

 
 The issue to be determined is whether the medical treatment following an 
attempted suicide on May 8 and 9, 2011, was reasonable, necessary and related 
to her compensable motor vehicle accident of October 2007? 
 

FINDINGS OF FACT 

1. Employer employed Claimant in various capacities since 1991.  
Claimant rose to the level of an operations manager. Employer is an industrial 
cleaning service. Claimant oversaw multiple accounts. Shortly before her 
industrial injury, Employer lost a major account. This had a negative impact on 
Claimant’s compensation. She was offered a similar position from a competitor, 
but elected to stay at Employer at a lower wage than what had been offered.  

2. Claimant was returning to the office on October 12, 2007 when she 
was involved in a motor vehicle accident (MVA). Claimant was taken to the 
hospital for multiple injuries and she had an extended stay. The E.R. assessment 
was sternal fracture, left rib fracture, pelvic fractures, right wrist fracture, facial 
lacerations, and left hand laceration. Claimant did strike her head during the 
accident, but did not loose consciousness. The E.R. physician did not diagnose 
Claimant with a concussion or closed head injury.  

3. Dr. Jill Castro saw Claimant upon release. In her physical symptom 
review, Dr. Castro noted that Claimant had no memory problems, headaches, 
balance problems, depression or anxiety. Dr. Castro diagnosed Claimant with 
pelvic fracture, right wrist fracture, sternal and rib fracture, and clavicle and left 
upper quadrant soft tissue strain and questionable shoulder derangement. There 
were several referrals to specialists who treated the other aspects of her injuries, 
including an orthopedic surgeon and dental surgeon and various physical and 
occupational therapists. 

4. In January 2008, Claimant returned to work for Employer in a different 
capacity for one month. Due to ongoing orthopedic issues, Claimant was unable 
to continue this position and it ended in February of 2008.  
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5. In June 2008, Claimant attempted to return to work for two different 
employers as a sales person. Claimant worked for approximately one week at 
each employer, quitting each position. Claimant presented to Dr. Castro on June 
24, 2008. Dr. Castro noted that Claimant had experienced multiple issues at 
each subsequent employer. Claimant expressed that she was distraught and had 
a suicide plan. Dr. Castro referred Claimant to Highlands Behavioral Health 
Center for evaluation, with possible overnight stay.  

6. Claimant was seen at Highlands Behavioral Center. Claimant admitted 
to having a suicide plan, but did not have homicidal ideation. Claimant admitted 
to financial and legal stress, Claimant did not mention that she had suicidal 
ideation in the past. Claimant sought an earlier release but was only released 
after a nine day stay. 

7. Dr. Castro referred Claimant to Dr. Susan Kennelly for 
neuropsychological counseling and testing, Claimant began psychotherapy 
sessions as well. Dr. Castro noted that Claimant was progressing with this 
treatment. In November 2008, Claimant presented to Dr. Kennelly in a distraught 
state. Dr. Kennelly noted initial anger with the individual who was at fault in the 
accident, then generalized anger towards Claimant’s physician and attorneys. 
Claimant was making progress with her cognitive therapy, but still had some 
emotional issues. Dr. Kennelly spoke in length with Claimant on these issues, 
and at one point informed Claimant that she could switch psychologist if needed 
as Claimant did not wish to engage in conversation regarding taking personal 
responsibility for her situation.  

8. Claimant was released at MMI in December 2008. Claimant elected to 
go to a DIME, Claimant was found to be not at MMI and underwent six sessions 
of EMDR treatment with Dr. Janice Thurn. Claimant went to her follow up DIME 
with Dr. Parry.  

9. Claimant requested a change of physician to Dr. Michael Mead and Dr. 
Steven Dworestky M.D. Dr. Mead noted that Claimant had a settlement 
conference, a hearing and a meeting with her attorney in June 2010. He noted 
that this overwhelmed Claimant. Claimant reported being overwhelmed due to 
the hearing being continued. Claimant later called Dr. Mead and informed him 
that she was again overwhelmed, cannot tolerate seeing providers, and was 
concerned of the costs in seeing providers. Respondents had been paying for 
her reasonable and necessary medical treatment and Dr. Mead informed her that 
his bills would be paid. 

10. Claimant was also seeing Dr. Dworestky at this time. He noted many 
issues with Claimant and did prescribed psychotropic medications. On July 20, 
2010, Dr. Dworestky noted that Claimant was very upset by news she had 
received from her lawyers. Claimant requested that Dr. Dworestky contact her 
lawyers. Claimant did not report her pre-injury depression and suicidal ideation to 
either Dr. Mead or Dr. Dworestky. 
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11. Dr. Mead continued to treat Claimant. In August 2010, Claimant 
reported that she no longer wanted to be seen by Dr. Dworestky. Dr. Mead noted 
that Claimant was depressed and despondent over possibly having to file for 
bankruptcy. He had previously noted that Claimant was also overwhelmed in 
applying for SSDI. Dr. Mead experienced difficulty in communicating with 
Claimant. Dr. Dworestky informed Dr. Mead that in their last session Claimant 
blew up and left the session, but returned and vented irrational anger towards 
him.  

12. On August 5, 2010 Claimant returned to Dr. Mead, this time with her 
sister, *N, in attendance. Ms. *N informed Dr. Mead that Claimant was very 
active, which contradicts reports of lethargy and inability to interact with others. 
Ms. *N informed Dr Mead that Claimant was frustrated due to the ongoing 
situation between the work comp case and the third-party claim. Ms. *N stated 
that she was taking over due to Claimant’s difficulties dealing with it. Ms. *N 
further stated that the medical providers and her lawyers were controlling her. 
Claimant terminated her relationship with Dr. Mead and Dr. Dworestky.  

13. Dr. John Aschberger saw Claimant on December 16, 2010 for a repeat 
evaluation. He noted that Claimant was functioning better with respect to her arm 
and had normal use of her hand. He opined that Claimant was at physical MMI 
and that a neuropsychological test would place her at psychological MMI. He 
stated that Claimant could work in the light work category.  

14. In the spring of 2011, Claimant was in litigation regarding her third-
party claim from the MVA. She had undergone a deposition and there were 
multiple depositions of others set for the last week of April 2011 and first week in 
May 2011. Claimant’s deposition was stressful to her and she had to take a 
Zanex before to the deposition. Claimant also acknowledged that mediation was 
scheduled for the end of May 2011 and that trial was set for late June 2011 

15. Claimant returned for treatment to Dr. Kennelly and saw her 
intermittently over the next few months. On March 24, 2011, Claimant reported 
that she had mounting financial stress. Dr. Kennelly also noted that Claimant had 
an upcoming deposition and, in preparation for this, she had meetings with her 
attorneys that were extremely stressful. Claimant did not set a follow-up 
appointment. Claimant stated that she was seeing Dr. Kennelly at the direction of 
her attorney.  

16. Dr. Paul Richards, Ph.D., performed a neuropsychological records 
review on March 29, 2011. Dr. Richards reviewed the medical records by the 
multiple providers. His first impression was that Claimant possibly incurred an 
uncomplicated mild traumatic brain injury (MTBI) and that non-accident 
psychiatric issues were producing the clinical picture. He noted that the MTBI 
was not diagnosed for eight months after the incident and that the initial 
neuropsychological test performed by Dr. Kennelly found Claimant to be 
functioning in the above average to average range. It was his opinion that the 
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psychiatric symptoms were not attributable to the MTBI. He also noted that 
Claimant more than likely had a personality disorder. He concluded that Claimant 
did not have a Cognitive Disorder NOS. 

17. Dr. Stephen Moe performed a comprehensive records review on April 
4, 2011. His opinion was that Claimant’s psychiatric and cogitative symptoms 
were not caused by the accident in this claim, that Claimant had not developed 
PTSD, that Claimant displayed maladaptive behaviors, and that these behaviors 
have been different since the accident. Dr. Moe noted that the initial treatment at 
the E.R. did not correlate with a TBI. Dr. Moe highlighted that there was no 
reported lose of consciousness and no reported retrograde memory loss. He also 
noted that Claimant had denied to Dr. Castro that she had visual, memory and 
balance problems or headaches.  

18. In dissecting the lack of MTBI diagnosis. Dr. Moe noted that when 
Claimant first returned to work, Dr. Castro had released Claimant to work and 
that her inability to perform the job was due to the physical complaints from pain 
in her wrists. Dr. Moe highlighted that this was in direct contrast to the report 
Claimant gave to Dr. Dworestky that it was due to cognitive issues, anxiety, and 
a feeling of being overwhelmed. He noted the same issues with 
neuropsychological test and Claimant’s reported difficulties that Dr. Richards had 
noted. Dr. Moe opined that many of Dr. Parry’s conclusions were incorrect and 
not supported by the record. Dr. Moe noted that Claimant’s maladaptive 
behaviors were situational. He noted that Ms. *N had reported to Dr. Mead that 
Claimant‘s behavior was exemplary, with the exception of times when she meets 
with her attorneys or health care providers.  

19. Dr. Moe identified several factors that contributed to Claimant’s 
presentation, including financial stress, misattribution of symptoms to TBI, stress 
of litigation, and possible exaggeration. He concluded that the resolution of her 
lawsuit and efforts to obtain work would significantly improve her condition.  

20. Dr. Castro authored a narrative report on April 18, 2011. She reviewed 
the recent reports from Dr. Richards and Dr. Moe, and noted the highlights of Dr 
Parry’s report in Dr. Moe’s review. Dr. Castro agreed that there was no diagnosis 
of a TBI. She noted that Claimant was able to drive herself to all of her 
appointments and that anxiety issues led to her cognitive issues. Dr. Castro 
noted that litigation and financial stressors contributed to the ongoing anxiety. Dr. 
Castro did not attributed Claimant’s ongoing anxiety and depression to an 
organic TBI, but to return to work issues. She specifically disagreed with Dr. 
Parry’s opinions as to the diagnosis of TBI and the related issues.  

21. On May 8, 2011, Claimant attempted to follow-through with her suicide 
plan. On that morning she went to her sister’s house to assist her niece moving 
into her college dormitory. Claimant’s sister commented to Claimant that her 
physical appearance was embarrassing and forbade her to accompany her and 
her daughter to the college. Claimant was offended by this comment, given the 
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fact that her sister was well aware of what she had been going through. At first 
she went to a park to slit her wrist, but decided against this due to the negative 
impact on non-interested parties.  

22. Claimant returned home and attempted to overdose on prescription 
medications. A family member found Claimant. Medical treatment was not 
sought. Later that day Claimant was visited again by a family member and was 
found in a lethargic state after an attempt to overdose on medications. An 
ambulance was a called and took Claimant to an emergency room. It was 
observed by the EMT that Claimant denied shortness of breath, abdominal pain, 
vomiting, alcohol consumption, previous episodes, chest pain, headache, 
dizziness, or recent trauma. Claimant was transported to Littleton Adventist 
Hospital.  

23. Claimant was treated in the E.R. for an overdose poisoning. Due to her 
lethargic state a precise history was not obtained. Claimant did state she was 
depressed in that she had lost everything. Claimant did not mention that this 
episode included multiple suicide attempts and she also failed to mention the 
incident with her sister. Claimant was placed on a 72-hour mental health hold. 
However, Claimant was released the next day. Claimant was referred for further 
psychiatric evaluation.  

24. Claimant was referred by the E.R .to Centura Health were she was 
treated for the next two months. Claimant did not return to Dr. Kennelly at this 
time. It was noted by that provider that Claimant had stress with attorneys and 
had issues with her return to work attempt in 2008. it was noted that Claimant 
had filed suit against the other driver in the accident and that the next court date 
was June 20, 2011. Through this treatment Claimant became 100% committed 
not to attempt suicide again. She also mentioned to her provider several financial 
issues. Claimant was not feeling sad after her lawsuit settled. Claimant was 
released from this care on August 30, 2011.   
 

CONCLUSIONS OF LAW 
 

A. An insurer is liable for medical treatment reasonably necessary to 
cure or relieve the injured worker from the effects of the injury. Section 8-42-101, 
C.R.S. An intentional self-inflicted injury or suicide is considered an independent 
non-industrial intervening event which severs the causal connection between the 
injury and the death. Section 8-41-301(1)(c), C.R.S.  

B. The purpose of the Workers’ Compensation Act is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at 
a reasonable cost to employers, without the necessity of litigation. Section 8-40-
102(1), C.R.S. The Claimant shoulders the burden of proving entitlement to 
benefits by a preponderance of the evidence. Section 8-43-201, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not. 
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Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979) The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
the Claimant nor in favor of the rights of respondents and a workers’ 
compensation claim shall be decided on its merits. Section 8-43-201, C.R.S. 

C. Assessing weight, credibility, and sufficiency of evidence in 
Workers' Compensation proceeding is exclusive domain of administrative law 
judge. University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 
637 (Colo. App. 2001). Even if other evidence in the record may have supported 
a contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence. 
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest. See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). The weight and credibility to be 
assigned expert opinion is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).  

D. The right to workers' compensation benefits, including medical 
benefits, arises only when an injured employee establishes by a preponderance 
of the evidence that the need for medical treatment was proximately caused by 
an injury arising out of and in the course of the employment. Section 8-41-
301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 
(Colo. App. 2000). The evidence must establish the causal connection with 
reasonable probability. Ringsby Truck Lines, Inc. v. Industrial Commission, 30 
Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); Industrial Commission v. Royal 
Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  

E. Although an insurer is liable for medical treatment that is 
reasonably necessary to cure and relieve the effects of the industrial injury, the 
insurer may challenge the reasonableness and necessity of current or newly 
requested treatment notwithstanding its position regarding previous medical care 
in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. 
App. 2002), (upholding employer's refusal to pay for third arthroscopic procedure 
after having paid for multiple surgical procedures). The question of whether a 
particular medical treatment is reasonable and necessary is one of fact. Kroupa 
v. Industrial Claim Appeals Office, supra; Wal-Mart Stores, Inc. v. Industrial 
Claims Office, 989 P.2d 251 (Colo. App. 1999). The claimant bears the burden of 
proof to establish the right to specific medical benefits. HLJ Management Group, 
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Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). Factual determinations related to 
this issue must be supported by substantial evidence in the record. Section 8-43-
301(8), C.R.S. Substantial evidence is that quantum of probative evidence which 
a rational fact finder would accept as adequate to support a conclusion without 
regard to the existence of conflicting evidence. Metro Moving and Storage Co. v. 
Gussert, 914 P.2d 411, 415 (Colo. App. 1995). 

F. A claimant must prove a direct causal relationship between the 
industrial injury and the death. See Seifried v. Industrial Commission, 736 P.2d 
1262 (Colo. App. 1986). An intentional self-inflicted injury or suicide is considered 
an independent non-industrial intervening event which severs the causal 
connection between the injury and the death. Section 8-41-301(1)(c), C.R.S. A 
narrow exception exists where the industrial injury causes a deranged mental 
condition and the deranged mental condition is the proximate cause of the 
worker's suicidal death. See Jakco Painting Contractors v. Industrial 
Commission, 702 P.2d 755 (Colo. App. 1985); Dependable Cleaners v. Vasquez, 
83 P.2d 583 (Colo. App. 1994). Problems resulting from a claimant's negative 
psychological reaction to the litigation process are not compensable. Jarosinski 
v. Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002). In Jarosinski 
the court held that psychological problems resulting from “litigation stress” are 
distinguishable from the type of injuries covered by the quasi-course of 
employment doctrine because when exercising their statutory right to defend a 
claim the respondents are not engaged in an activity secondary to the 
employment contract. Id at 1085. Rather, the court held that the litigation process 
of a workers' compensation claim are entirely outside the employment contract 
except that such a contract must exist for any benefits to be awarded. Thus, the 
court concluded that, although adjustment practices of the respondents may give 
rise to tort liability for bad faith claims, litigation stress operates as an intervening 
event, not a compensable consequence of the industrial injury. Id at 1086. 

G. Claimant has not shown by a preponderance of the evidence that 
her attempted suicide was related to the industrial injury of October 12, 2007. 
The preponderance of the evidence shows that the attempted suicide was more 
likely due to litigation stress and other causes personal to Claimant including 
financial stress. Insurer is not liable the medical costs related to the attempted 
suicide.  

ORDER 

It is therefore ordered that Insurer is not liable for the costs of the medical 
care Claimant received for her attempted suicide on May 8 and 9, 2011.  

Issues not previously determined and not determined by this order are 
reserved for future determination. 

DATED: November 14, 2012 
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Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-821-199-01 

ISSUES 

 The issues presented for determination are whether the Claimant is 
entitled to a functional capacity evaluation (FCE) per the recommendations of the 
Division Independent Medical Examination (DIME) physician.  The Respondents 
have denied the Claimant’s request for a FCE citing that it is not reasonable or 
necessary.   

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. Claimant worked for the Employer as an investigator.  He sustained 
a compensable injury to his low back performing arrest control maneuvers during 
training otherwise known as a “takedown.”   

2. The Claimant underwent treatment with various medical providers, 
including Dr. Neil Pitzer who began treating the Claimant in September 2009.   

3. On April 21, 2010, Dr. Pitzer referred Claimant for a functional 
capacity evaluation for the purposes of determining the Claimant’s permanent 
work restrictions.   

4. The Claimant underwent the FCE on May 5, 2010.   

5. The Claimant returned to see Dr. Pitzer on May 12, 2010, to discuss 
the outcome of the FCE and permanent work restrictions.  Dr. Pitzer found that 
Claimant had reached maximum medical improvement (MMI) as of May 12, 
2010.  He also assigned an impairment rating and specifically recommended that 
Claimant not attempt takedowns of individuals.  He noted that Claimant otherwise 
could perform work in the medium work category with restrictions of no lifting 
over 50 pounds, no bending greater than 10 times per hour and no pushing 
and/or pulling over 60 pounds of force. 

6. The Insurer authorized Claimant to seek a second opinion from Dr. 
James Tyler concerning his injury.  Dr. Tyler initially evaluated the Claimant on 
June 22, 2010, and recommended trigger point injections and deep tissue 
massage.  The Claimant received these treatments in September and October 
2010 after which Dr. Tyler referred Claimant to Dr. Steven Murk for a surgical 
evaluation.   
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7. Dr. Murk evaluated the Claimant on February 16, 2011.  He 
concluded that Claimant was not a good surgical candidate at that time and 
recommended a work hardening program with weight loss and core 
strengthening.   

8. The Claimant returned to Dr. Tyler on March 10, 2011.  He placed 
the Claimant at MMI and issued restrictions that included lifting and carrying a 
maximum of 50 pounds; he limited walking and standing to six hours per day; 
and limited sitting, crawling, kneeling, squatting and climbing to four hours per 
day.  

9. Dr. Tyler’s restrictions are more restrictive than those imposed by 
Dr. Pitzer. 

10. Dr. Brian Beatty evaluated the Claimant for a second time on April 4, 
2011.  He opined that Claimant reached MMI on October 28, 2011, and that 
Claimant could return to full duty work with no restrictions.   

11. Claimant underwent a DIME on January 16, 2012, with Dr. Timothy 
Sandell.  Dr. Sandell determined that Claimant reached MMI on March 7, 2011.  
He declined to assign permanent work restrictions.  Dr. Sandell felt that Claimant 
should undergo another FCE and then consult with a physician to determine 
appropriate restrictions. 

12. The Respondents admitted for the MMI date of March 7, 2011, 
consistent with the DIME physician’s determination.  The Respondents denied 
maintenance medical care benefits.  

13. The Respondents have declined to authorize a second FCE.   

14. The Claimant wants to undergo another FCE because he believes 
the restrictions Dr. Tyler issued are too restrictive.  He explained that he is having 
difficulty finding full time employment based on Dr. Tyler’s restrictions.   

15. The Claimant agreed that he can probably work in the medium 
category as Dr. Pitzer had previously determined but that he likely cannot “take 
down” individuals or participate in the training for taking down individuals.   

16. Four different physicians have weighed in on the appropriate work 
restrictions for the Claimant.  None of the physicians reached the same 
conclusions.  In addition, some of the restrictions were imposed prior to the 
Claimant reaching MMI.  As such, the Judge finds a second FCE reasonable and 
necessary in order to determine appropriate permanent work restrictions for the 
Claimant. Appropriate permanent work restrictions would prevent further 
deterioration of the Claimant’s injury-related condition because appropriate 
permanent work restrictions would prevent the Claimant from physically exerting 
himself beyond his capacity and avoid a worsening of his condition or re-injury.    
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CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers' Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of 

the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

 
3. When determining credibility, the fact finder should consider, among 

other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of 
the testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 (2005).   

 
4. The Claimant must establish that the FCE is reasonable and 

necessary maintenance medical treatment as the Respondents have denied any 
such treatment.  The need for medical treatment may extend beyond the point of 
maximum medical improvement where claimant requires periodic maintenance 
care to prevent further deterioration of her physical condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988).  An award for Grover medical benefits 
is neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 
(Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 
(Colo. App. 1995).  Section 8-42-101, C.R.S., thus authorizes the ALJ to enter an 
order for future maintenance treatment if supported by substantial evidence of 
the need for such treatment. Grover v. Industrial Commission, supra. 

 
5. The Colorado Division of Workers’ Compensation has promulgated 

rules that include medical treatment guidelines as required by §8-42-
101(3.5)(a)(II), C.R.S.  The medical treatment guidelines are found in WCRP 
Rule 17. 
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6. WCRP 17-5 (C) provides:  
 
The treatment guidelines set forth care that is generally considered 
reasonable for most injured workers. However, the Division 
recognizes that reasonable medical practice may include deviations 
from these guidelines, as individual cases dictate. For cases in 
which the provider requests care outside the guidelines the provider 
should follow the procedure for prior authorization in Rule 16-9. 
 
7. Exhibit 1 of Rule 17 applies to low back injuries and the most recent 

version of Exhibit 1 became effective July 1, 2007.  Under Exhibit 1, Rule 17, 
functional capacity evaluations are permitted under the section entitled “Special 
Tests” beginning at page 21.  “Special Tests are generally well-accepted tests 
and are performed as part of a skilled assessment of the patients’ capacity to 
return to work, his/her strength capacities, and physical work demand 
classifications and tolerance.”  WCRP Rule 17, Exhibit 1, page 21.   

 
8. Following the description of an FCE, the medical treatment guidelines 

indicate that full FCEs are rarely necessary and that in many cases, a work 
tolerance screening will identify the claimant’s ability to perform certain job tasks.  
In the “frequency” section, the guidelines indicate that a FCE can be used initially 
to determine baseline status and that additional evaluations can be performed to 
monitor and assess progress and in determining the termination of treatment.   

 
9. As found, four different physicians have weighed in on the appropriate 

work restrictions for the Claimant.  None of the physicians reached the same 
conclusions.  In addition, some of the restrictions were imposed prior to the 
Claimant reaching MMI.  The Claimant had additional treatment since the first 
FCE, which may have improved his physical abilities.  In order for the Claimant to 
seek employment, it is necessary for him to understand his physical limitations 
and abilities.   

 
Although the medical treatment guidelines indicate that full FCEs are 

rarely necessary, the guidelines do not explicitly prohibit multiple FCEs but 
instead allow for additional FCEs to monitor and assess progress.  In this case, a 
second FCE is reasonable to assess Claimant’s physical progress in terms of his 
ability to perform his usual job duties.  The Judge also concludes that 
determination of appropriate permanent work restrictions would prevent further 
deterioration of the Claimant’s injury-related condition. Permanent work 
restrictions would prevent the Claimant from physically exerting himself beyond 
his capacity and avoid a worsening of his condition or re-injury.   Accordingly, the 
Judge finds and concludes that a second FCE is reasonable and necessary in 
order to determine appropriate permanent work restrictions for the Claimant.  
Respondents shall be liable for a second FCE. 
 

ORDER 
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 It is therefore ordered that Claimant is entitled to a second FCE which the 
Respondents shall be liable for providing.    

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 14, 2012 

Laura A. Broniak 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-928-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she sustained 
a right shoulder injury arising out of and within the course of her 
employment? 

 Did claimant prove by a preponderance of the evidence that she is entitled 
to medical and temporary disability benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

86. In September of 2011, claimant began working for employer as a 
security guard at a hospital. While performing her foot patrol duties outside the 
hospital building on December 24, 2011, claimant slipped on ice and fell around 
10:00 p.m. Claimant’s testimony at hearing was credible and persuasive. 
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Claimant's age at the time of hearing was 25 years. Crediting her testimony, 
claimant’s average weekly wage (AWW) is $480.00. 

87. When she fell, claimant threw her right arm in an outstretched 
position to protect her head from hitting the ground. While throwing her arm out, 
claimant dislocated the glenohumeral joint of her right shoulder. Claimant 
immediately reported her injury to her supervisor, who escorted her to the 
Emergency Department of Saint Joseph Hospital (ER).  

88. The ER physician was unable to reduce the dislocation of 
claimant’s right shoulder while she was under conscious sedation. Claimant was 
taken to the operating room where Orthopedic Surgeon Rajesh Bazaz, M.D., 
reduced the dislocation under general anesthesia. Dr. Bazaz reported in his 
operative report: 

We could not feel the classic reduction feeling that we normally feel 
when pulling a joint into place. Given the fact that we could not feel 
anything discretely happening with traction, we obtained good 
quality AP and axillary views with the fluoroscopic. 

After reducing the relocation, Dr. Bazaz determined it stable. Dr. Bazaz placed 
claimant’s shoulder in a sling and sent her to the recovery room. 

89. Claimant has an inherited collagen deficiency condition that causes 
a connective tissue disorder, Ehlers-Danlos Syndrome (EDS). EDS leads to 
progressively increasing elasticity and stretching of ligaments and joints. Since 
age 15, claimant has had chronic problems with hyperextension and dislocation 
of both shoulder joints. Although claimant at times was able to reduce her own 
shoulder joint back into place, at other times she had to undergo reduction by a 
physician in the emergency room. Because claimant had dislocated her left 
shoulder some 8 times prior to March of 2010, Orthopedic Surgeon Peter J. 
Millet, M.D., performed surgery to fuse the shoulder joint. Although the fusion 
resulted in reduced range of motion, it stabilized her left shoulder joint. Because 
her right is her dominant arm, claimant wanted to delay surgery on her right 
shoulder.  

90. After Dr. Bazaz reset her right shoulder, claimant had to wear a 
sling at all times to prevent her shoulder from dislocating. Employer referred 
claimant to Carlos Cebrian, M.D., who examined her on January 3, 2012. Dr. 
Cebrian limited his physical examination of claimant’s right shoulder to avoid re-
dislocating it. Dr. Cebrian recommended claimant continue wearing the sling and 
restricted her from using her right arm. Restrictions imposed by Dr. Cebrian 
precluded claimant from performing her regular job as a security guard.   

91. Dr. Cebrian referred claimant to Orthopedic Surgeon Joseph Hsin, 
M.D., for evaluation. Dr. Hsin testified as an expert in the field of orthopedic 
surgery. Dr. Hsin examined claimant on January 4, 2012, when she reported a 
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history of 4 previous surgeries on her right shoulder for recurrent instability. 
Claimant reported multiple episodes of right shoulder dislocations from 2009, 
ongoing. Dr. Hsin noted that claimant had her right shoulder reduced under 
anesthesia in November of 2011 and had her right shoulder reduced in the 
emergency room as recently as December 21, 2011. Dr. Hsin reported: 

[Claimant] has had chronic instability to [her] right shoulder. I do not 
believe that her fall at work caused any acute processes. She had 
an exacerbation of her chronic problem. 

(Emphasis added). While Dr. Hsin opined that claimant’s chronic right shoulder 
condition was not work-related, the Judge infers from Dr. Hsin’s medical record 
and testimony that Dr. Hsin opines that claimant’s treatment by ER physicians, 
Dr. Bazaz, other providers at St. Joseph Hospital, and Dr. Cebrian was 
reasonably necessary to cure and relieve the effects of claimant’s fall at work. Dr. 
Hsin recommended claimant follow up with her personal physician. Dr. Cebrian 
agreed with Dr. Hsin’s medical opinion. 

92. Claimant returned to Dr. Millett for an evaluation on January 10, 
2012, when he noted: 

At this time, [claimant] states that she no longer wants to deal with 
this right shoulder and the risk of instability and she has been very 
pleased with her left shoulder fusion. For these reasons, she is very 
much interested in … a glenohumeral fusion for the right shoulder. 

Dr. Millett performed surgery to fuse claimant’s right shoulder joint on January 
11, 2012. 

93. At claimant’s request, Orthopedic Surgeon Joel B. Gonzales, M.D., 
performed an independent medical examination on April 15, 2012. Claimant 
reported to Dr. Gonzales that she was considering fusion of her right shoulder 
prior to her fall at work on December 24, 2011, and that she received good 
results from the fusion surgery performed by Dr. Millett on January 10, 2012. Dr. 
Gonzales reported: 

[I]t is my medical opinion that the injury on December 24, 2011, did 
not cause or hasten the need for surgery in [claimant’s] right 
shoulder. As noted in the medical record, she had multiple 
instability episodes in the year leading up to her right shoulder 
surgery. 

**** 

It is my opinion that the incident that caused [claimant] to go to the 
ER and have the shoulder reduced on December 24 was work 
related as she fell on ice while on the job. 
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(Emphasis added). Dr Gonzales’s medical opinion was consistent with the 
medical opinion of Dr. Hsin. 

94. Claimant showed it more probably true than not that her fall at work 
on December 24, 2011, combined with her preexisting EDS condition in her right 
shoulder, resulting in her need for medical treatment. The Judge credited the 
testimony of claimant in finding her fall at work arose out of and within the course 
of her employment as a security guard for employer. The Judge credits the 
medical opinions of Dr. Hsin and Dr. Gonzales in finding medical treatment by 
ER physicians, Dr. Bazaz, other providers at St. Joseph Hospital, and Dr. 
Cebrian was reasonably necessary to cure and relieve the effects of claimant’s 
fall at work.   

95. Claimant failed to show it more probably true than not that her 
work-related injury accelerated her need for right shoulder fusion surgery. The 
Judge credits the medical opinions of Dr. Hsin and Dr. Gonzales in finding the 
right shoulder fusion surgery performed by Dr. Millett on January 10, 2012, was 
not reasonably necessary to cure and relieve the effects of claimant’s injury. 

96. Claimant showed it more probably true than not that her injury 
proximately caused her wage loss from December 25, 2011, through February 
28, 2012. The Judge found that physical activity restrictions imposed by Dr. 
Cebrian precluded claimant from performing her regular job as a security guard. 
Dr. Cebrian’s restrictions are supported by claimant’s testimony that she needed 
to use the sling to hold her right shoulder in place after her work-related injury. 
The effects of claimant’s work-related injury thus caused a change in functioning 
of her right shoulder, resulting in restrictions precluding her from performing her 
regular work. On March 1, 2012, Dr. Millet released claimant to perform her 
regular work as of February 29, 2012. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability and Medical Benefits: 
 
Claimant argues she has proven by a preponderance of the evidence that 

she sustained a compensable right shoulder injury resulting in the need for 
medical treatment. Claimant further argues that right shoulder fusion surgery 
performed by Dr. Millett on January 10, 2012, was reasonably necessary to cure 
and relieve the effects of her injury.The Judge agrees claimant proved she 
sustained a compensable injury; however, claimant failed to prove that surgery 
performed by Dr. Millett on January 10, 2012, was reasonably necessary to cure 
and relieve the effects of her injury. 
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The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that she sustained an injury arising out of and within the course of her 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

An employer must take an employee as it finds her and is responsible for 
any increased disability resulting from the employee’s preexisting weakened 
condition. Cowin & Co. v. Medina, 860 P.2d 535, 538 (Colo. App. 1992). Thus, 
when an industrial injury aggravates, accelerates, or combines with a preexisting 
disease or infirmity to produce the need for treatment, the treatment is a 
compensable consequence of the industrial injury. Duncan v. Indus. Claim 
Appeals Office, 107 P.3d 999, 1001 (Colo. App. 2004). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and 
surgical supplies, crutches, and apparatus as may reasonably be 
needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the 
injury. 

Respondents thus are liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  
Section 8-42-101, supra; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). 
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Here, the Judge found claimant showed it more probably true than not that 
her fall at work on December 24, 2011, combined with her preexisting EDS 
condition in her right shoulder, resulting in her need for medical treatment. 
Claimant thus proved by a preponderance of the evidence that she sustained a 
compensable right shoulder injury. 

In addition, the Judge found that medical treatment provided by ER 
physicians, Dr. Bazaz, other providers at St. Joseph Hospital, and Dr. Cebrian 
was reasonably necessary to cure and relieve the effects of claimant’s fall at 
work. 

The Judge however found claimant failed to show it more probably true 
than not that her work-related injury accelerated her need for right shoulder 
fusion surgery. Claimant failed to prove by a preponderance of the evidence that 
right shoulder fusion surgery performed by Dr. Millett on January 10, 2012, was 
reasonably necessary to cure and relieve the effects of her injury. 

The Judge concludes that employer should pay, pursuant to fee schedule, 
for reasonable and necessary medical treatment provided by the ER physicians, 
Dr. Bazaz, other providers at St. Joseph Hospital, and Dr. Cebrian. Claimant’s 
request for an award of medical benefits to pay for right shoulder fusion surgery 
performed by Dr. Millett on January 10, 2012, should be denied and dismissed. 

B. Temporary Disability Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that 
she is entitled to temporary total disability (TTD) benefits from December 25, 
2011, through February 28, 2012. The Judge agrees. 

To prove entitlement to TTD benefits, claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that he left 
work as a result of the disability, and that the disability resulted in an actual wage 
loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  
PDM Molding, Inc. v. Stanberg, supra.  The term disability, connotes two 
elements:  (1) Medical incapacity evidenced by loss or restriction of bodily 
function; and (2)  Impairment of wage earning capacity as demonstrated by 
claimant's inability to resume her prior work.  Culver v. Ace Electric, 971 P.2d 641 
(Colo. 1999).  There is no statutory requirement that claimant establish physical 
disability through a medical opinion of an attending physician; claimant's 
testimony alone may be sufficient to establish a temporary disability.  Lymburn v. 
Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The impairment of earning 
capacity element of disability may be evidenced by a complete inability to work, 
or by restrictions which impair the claimant's ability effectively and properly to 
perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 
(Colo. App. 1998). 



 220 

As found, claimant showed it more probably true than not that her injury 
proximately caused her wage loss from December 25, 2011, through February 
28, 2012. Claimant thus proved by a preponderance of the evidence that she is 
entitled to TTD benefits from December 25, 2011, through February 28, 2012, 
based upon her AWW of $480.00. 

The Judge found physical activity restrictions imposed by Dr. Cebrian 
precluded claimant from performing her regular job as a security guard. Dr. 
Cebrian’s restrictions are supported by claimant’s testimony that she needed to 
use the sling to hold her right shoulder in place after her work-related injury. The 
effects of claimant’s work-related injury thus caused a change in functioning of 
her right shoulder, resulting in restrictions precluding her from performing her 
regular work. On March 1, 2012, Dr. Millet released claimant to perform her 
regular work as of February 29, 2012. 

The Judge concludes employer should pay claimant TTD benefits based 
upon an AWW of $480.00 from December 25, 2011, through February 28, 2012. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Employer shall pay, pursuant to fee schedule, for reasonable and 
necessary medical treatment provided by the ER physicians, Dr. Bazaz, other 
providers at St. Joseph Hospital, and Dr. Cebrian. 

2. Claimant’s request for an award of medical benefits to pay for right 
shoulder fusion surgery performed by Dr. Millett on January 10, 2012, is denied 
and dismissed. 

3. Employer shall pay claimant TTD benefits based upon an AWW of 
$480.00 from December 25, 2011, through February 28, 2012. 

4. Employer shall pay claimant interest at the rate of 8% per annum 
on compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for 
future determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
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attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __November 15, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-854-176-02 

 
ISSUES 

The following issue was raised for consideration at hearing: 
 
1. Whether Claimant proved, by a preponderance of the evidence, 

that the medical treatment consisting of microdecompression surgery 
recommended by Dr. Brian Witwer is reasonably necessary to cure and relieve 
the effects of the Claimant’s April 13, 2011 work injury. 

   
FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as 
fact: 

1. The Claimant was engaged in his routine work duties when he 
sustained an admitted work injury to his lower back on April 13, 2011.  The 
Claimant was repetitively lifting and twisting with 100 pound sacks of drilling fluid 
components in the course and scope of his employment for Employer.  After the 
initial onset of the low back pain, the pain developed over that day, was worse by 
the following day and continued to worsen over the next few days.   

2. On April 18, 2011, the Claimant went to St. Mary’s Hospital and 
Medical Center reporting low back pain that started 5 days prior and continued to 
worsen.  Although he continued to work, the pain increased each day after the 
onset.  He was diagnosed with low back strain by Dr. Roy E. Cromer 
(Respondents’ Exhibit H, pp. 49-50).   

3. Claimant then sought treatment with Work Partners.   On April 22, 
2011, the Claimant saw Erica Herrera, PA-C for an initial evaluation.  Consistent 
with his report to St. Mary’s Hospital, the Claimant reported the onset of low back 
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pain on April 13, 2011 and a gradual worsening of the back pain over the 
following days.  As of the April 22, 2011 medical appointment, the Claimant 
reported a pain level of 6/10.  PA-C Herrera assessed “acute low back pain, 
mechanical in nature” (Respondents’ Exhibit I, p. 70).  The Claimant was 
educated on a series of exercises for a home exercise program and was advised 
to take over-the-counter ibuprofen for his pain.  He was returned to work full duty 
(Respondents’ Exhibit I, p. 71).  As of April 25, 2011, the Claimant reported that 
he was having difficulty doing his home exercise program and he reported that a 
chiropractic adjustment he received made the back pain worse.  The Claimant 
reported that he “feels that there is more than just muscles that are wrong.”  The 
Claimant reported “sharp pains in the back and aching in both legs” 
(Respondents’ Exhibit I, p. 69).  By May 16, 2012, the Claimant reported no 
improvement to his back pain and PA-C Herrera recommended an MRI.  She 
also stated in the medical record that, “I do not believe that there are any 
secondary gains here and I think that he just wants to get better” (Respondent’s 
Exhibit I, p. 67).   The Claimant continued to receive conservative treatment at 
Work Partners consisting mainly of monitoring the Claimant’s home stretching 
and core stability exercise program (Respondent’s Exhibit I, pp. 60-66).  

4. An MRI was taken of the Claimant’s spine on May 20, 2011. The 
radiologist noted at the L3-L4 level: “mild narrowing and desiccation of the disc. 
Broad posterior bulge of degenerative disc. Moderate proliferative changes 
bilaterally on the facet joints with subsequent mild triangulation of the central 
neural canal” (Claimant’s Exhibit 5, p.1; Respondents’ Exhibit F, pp. 39-40). 

5. At a follow up visit at Work Partners on June 27, 2011, Erica 
Herrera, PA-C, noted that the Claimant complained of a sharp shooting pain that 
is different than his aching back pain and that some of his exercises he was told 
to do, like pushups and pull-ups seemed to exacerbate the pain (Respondents’ 
Exhibit I, p. 58).   

6. By July 11, 2011, the Claimant was being treated conservatively 
with medications but the medications were making the Claimant nauseous and 
he stated that he would like to “figure out a way to manage his pain without 
medications.”  The Claimant was continuing with the stretching and exercises 
that did not exacerbate his pain.  PA-C Herrera assessed SI joint pain bilateral 
and low back pain in the lumbosacral joint at this point.  She recommended a 
referral to Dr. Frazho for a consultation on pain management (Respondents’ 
Exhibit I, p. 55).   

7. The Claimant was evaluated by Dr. Robert L. Frazho on August 11, 
2011.  Dr. Frazho assessed the Claimant with “low back pain and some radicular 
symptoms” and he noted that the Claimant “has not improved with physical 
therapy, pain medication, chiropractic manipulation” (Claimant’s Exhibit 2; 
Respondents’ Exhibit G).  Dr. Frazho recommended a core strengthening and 
stretching exercise program, weight loss and bilateral L3-4 transforaminal 
epidural injections “for diagnostic and therapeutic purposes.  The Claimant did 
not continue to follow up with Dr. Frazho. 
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8.  Erica Herrera, P.A., of Work Partners then referred the Claimant to 
Dr. Brian Witwer for a consultation on September 19, 2011 (Claimant’s Exhibit 3, 
p.1).  At the initial consultation, Dr. Witwer noted that the Claimant presented with 
a constant aching low back pain, tingling in the left buttock, and occasionally a 
shooting jolting pain down the left leg from the buttock to the knee (Claimant’s 
Exhibit 3, p.1).  At the hearing, Dr. Witwer testified that the left buttock tingling 
was worrisome for nerve root compression. He testified that the shooting pain 
was indicative of radicular pain, which was referable to a nerve root or multiple 
nerve roots, which go from the spine to the left leg. Several nerve roots go from 
the lumbar and sacral spine into the left leg. He testified the numbness in the left 
heel would also relate to nerve root compression.  

9. Also during the September 19, 2011 neurosurgery consultation, Dr. 
Witwer noted that the Claimant ambulates with a right-sided limp (Claimant’s 
Exhibit 3, p.2).   At the hearing, Dr. Witwer testified that this gait is significant as 
indicating a radicular component of the pain and also from the mechanical 
component of his pain.  

10. Dr. Witwer reviewed the Claimant’s MRI, both the actual scan and 
the radiologist’s interpretation. He noted severe lumbar spondylosis at L3-4, 
severe facet arthropathy, broad-based disc bulge, severe lateral recess 
narrowing and foraminal narrowing L3-4, left L4-5 radicular compression 
(Claimant’s Exhibit 3, p. 3).  At the hearing, Dr. Witwer testified that the broad 
based bulge was significant. At the level of the disc, there are passing nerve 
roots that exit at the level below. The narrowing of the disc can cause nerve root 
compression at one or two levels.   Dr. Witwer also testified that the broad based 
disc bulge appeared to be left sided. He saw more left side narrowing than right 
side narrowing.  Dr. Witwer testified that the severe lateral recess and foraminal 
narrowing at L3-4 is also significant. This is the area where nerve roots run 
through the lumbar spine. It is very common for patients with a broad based disc 
bulge to get circumferential narrowing at this area of the foramin as well as the 
disc and the facet joint, all of which narrows the exit route of the nerve. 

11.  Dr. Witwer testified that he diagnosed radiculopathy at L3-L4, 
meaning pain from the low back radiating into the lower extremity (also see 
Claimant’s Exhibit 3, p. 3).  Dr. Witwer initially recommended facet injections and 
a left L3-L4, L4-L5 transforaminal epidural steroid injections.  He testified that a 
lot of radicular pain can be from inflammation of the nerve. The main goal of this 
was to relieve pain to the left leg. Injection of those nerve roots had the potential 
of getting overlap of other nerve roots, to hopefully give claimant pain relief of 
both his low back and left lower extremity. 

12. Dr. Witwer performed a left L3-L4 and L4-L5 transforaminal 
epidural steroid injection on September 26, 2011 (Claimant’s Exhibit 3, p.5). He 
testified that the Claimant was also scheduled for the facet injections, but the 
insurance carrier would only approve one or the other. He was under the 
impression that the Claimant’s leg pain was more bothersome than the back pain 
at that time.  Dr. Witwer testified that he followed up with the Claimant on 
November 7, 2011(also see Claimant’s Exhibit 3, p. 7). The Claimant reported 
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responding well to the epidural steroid injections.  Dr. Witwer testified that this 
response, in conjunction with the Claimant’s clinical exam and MRI, indicates that 
the symptoms are related to compression of the nerve roots.  

13. On September 27, 2011, the Claimant’s care was transferred to Dr. 
Ellen Price who noted in her initial evaluation that the Claimant was frustrated 
with his lack of improvement.  Dr. Price also noted that the Claimant “has been 
through quite a bit of treatment,” however, she did not recommend surgical 
intervention because she felt his MRI findings showed that his condition was 
“mostly arthritic in nature.”  Although, she did think that further injections and 
exercise might be of benefit to the Claimant (Claimant’s Exhibit 1, pp. 4-5; 
Respondents’ Exhibit J, pp. 102-103).  Dr. Price also made a referral for some 
counseling and suggested a lower extremity EMG.   

14. On October 26, 2011, Dr. Price did an EMG and recommended 
acupuncture and cognitive behavioral therapy with Dr. Cohen.  Dr. Prices notes 
that the Claimant “did have a facet injection from Dr. Witwer, which did help him 
for about 3 weeks” and he was quite happy with that result (Claimant’s Exhibit 1, 
p. 11; Exhibit J, p.94).  On November 29, 2011, Dr. Price noted “evidence of 
tenderness in the low back and pain at the fact joint at L5-S1 and pain with 
extension and rotation” on physical examination of the Claimant.  Dr. Price tried a 
second acupuncture treatment at this visit (Claimant’s Exhibit 1, pp. 13-14; 
Respondents’ Exhibit J, pp. 94-95).  The Claimant continued to see Dr. Price 
through March of 2012 for acupuncture treatments and follow up.  Dr. Price also 
noted that the Claimant was taking yoga classes and that he found the yoga 
helpful (Claimant’s Exhibit 1, pp. 18-23; Respondents’ Exhibit J, pp. 85-89). 

15. Dr. Witwer saw the Claimant again on December 5, 2011 
(Claimant’s Exhibit 3, pp. 10-11). He continued to diagnose the Claimant with left 
L4 nerve root compression. At that appointment, Dr. Witwer recommended a 
simple microdecompression through a minimally invasive approach.  At the 
hearing, Dr. Witwer testified that this surgery makes use of lasers, rather than a 
large incision. He testified this is a lesser invasive approach than a fusion. He 
believes the microdecompression would alleviate a lot of the leg symptoms. It 
would remove the bony and ligament protrusions pushing on the nerve. It would 
also reduce the size of the disc bulge and the bulky build up around the joint.  

16. On February 14, 2012, the Claimant saw Dr. Eric O. Ridings for an 
independent medical examination.  Dr. Ridings conducted a thorough medical 
records review (Respondents’ Exhibit E, pp. 12-17) and obtained a history from 
the Claimant (Respondents’ Exhibit E, pp. 17 – 19).  Of note in the Claimant’s 
history, the Claimant reported that a co-worker had assaulted him the day that 
the Claimant initially went to the emergency room for his back pain.  Although the 
Claimant had reported this before, this time, the report explained that the reason 
that the co-worker assaulted the Claimant was because the co-worker had found 
out that the Claimant reported a work injury and cost the crew “safety pay.”  
Thus, demonstrating a disincentive for the Claimant to have reported an injury in 
the first place.  Nevertheless, the pain was significant enough that the Claimant 
felt compelled to report the injury (Respondents’ Exhibit E, p. 19).  Based upon 
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his IME, Dr. Ridings opined that the Claimant’s diagnosis was “lumbar strain.”  
Dr. Ridings has doubts about the Claimant’s reported radiculopathy on the left 
side because he finds the reports of buttock and leg pain to be “intermittent” and 
because the EMG was negative.  Dr. Ridings also finds that this is supported by 
the MRI which he opines “was negative except for some moderate facet 
arthropathy at several levels and a mild disc bulge with desiccation at L3-4.”  Dr. 
Ridings disagrees with Dr. Witwer’s impression that the Claimant has left L4 
nerve root compression (Respondents’ Exhibit E, p. 21).  Dr. Ridings submitted a 
follow up to his report on February 20, 2012 noting the review of additional 
medical records.  He opines that the primary component of the Claimant’s low 
back pain is “psychological” (Respondents’ Exhibit E, pp. 10-11).     

17. Claimant was referred to Dr. Kenneth Lewis by his ATP, Dr. Ellen 
Price. Dr. Lewis testified at the hearing and he is board certified in 
anesthesiology and practices exclusively in pain management.  He has worked 
as an interventional pain management doctor since 1999.  Dr. Lewis first saw the 
Claimant on April 5, 2012. He testified that Dr. Price had specifically referred the 
Claimant for right sided L3-L4 facet injections, as well as injections to the 
innervations of the joint.  

18. On April 5, 2012, Dr. Lewis noted that the Claimant was frustrated 
with his chronic low back pain with pain that extends into this left buttock and left 
posterior thigh. (Claimant’s Exhibit 4, p.1; Respondents’ Exhibit L, p. 109).  At the 
April 5, 2012 visit, the Claimant stated he had pain across the entirety of his low 
back, and into both buttocks, which he described as a dull toothache-like pain. 
Additionally, he had a separate type of pain that was a “stabbing and searing 
type of pain that occasionally presents itself into his left buttock and left thigh…” 
(Claimant’s Exhibit 4, p.1; Respondents’ Exhibit L, p. 109).  Dr. Lewis performed 
a right-sided L4-5 and L5-S1 facet joint injection and medial branch block testing 
of the right-sided L3 through S1 innervations on April 5, 2012 and requested that 
the Claimant maintain a pain log following the injection (Claimant’s Exhibit 4, p. 2; 
Respondents’ Exhibit L, p. 110).  Dr. Lewis saw the Claimant again on April 13, 
2012 and noted that there had been a “failed diagnostic evaluation of the right-
sided lower lumbar facet joint innervations” on April 5, 2012.  Dr. Lewis discussed 
treatment options with the Claimant at that office visit, including additional 
epidural steroid injections for treatment and a pressure-controlled provocative 
discography of the lumbar discs (Claimant’s Exhibit 4, p. 3; Respondents’ Exhibit 
L, p. 108).   

19. At the hearing, Dr. Lewis recalled that the Claimant complained that 
the majority of his severe pain was in the left extremity.  Dr. Lewis stated that low 
back pain can come from the actual spine structures, such as disc and facet 
joints. The issues involved with leg pain are predominantly nerve root issues. The 
nerve roots extend from the lower back into the leg.  Dr. Lewis reviewed the 
Claimant’s MRI with the Claimant. He noted a disc bulge. Dr. Lewis testified that 
he performed the right facet joint injections, because that is the procedure for 
which the Claimant was referred to Dr. Lewis by Dr. Price. Dr. Lewis did note 
future treatments that might be necessary based upon his exam of the Claimant.  
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Dr. Lewis testified that the right facet injection had no chance of helping the pain 
that radiated into claimant’s left extremity.  Thus, Dr. Lewis did not even ask the 
Claimant to describe pain relief on his left side. The right facet injection was 
intended only to relieve pain on the right.  Dr. Lewis testified that the epidural 
steroid injections were never intended to be diagnostic, but are only treatment. 
The transforaminal injections did attempt to identify a singular level, but is not a 
precise diagnostic procedure. It is appropriate for the Claimant to try facet joint 
injections on the left, and injections to the innervations to the facet joints to clarify 
that they are not the generator of his back pain. If unsuccessful, a pressure 
controlled discography could identify the disc as the generator of both his back 
and leg pain.  Dr. Lewis testified that he is not adverse to the 
microdecompression surgery recommended by Dr. Witwer if conservative 
measures have failed. Dr. Lewis agreed with Dr. Witwer that the 
microdecompression is a minimally invasive procedure.  Dr. Lewis did not testify 
as to any more conservative treatments that should be tried to treat claimant’s 
leg pain. Dr. Lewis’ proposed procedures for the facet joints are intended to treat 
his back pain.  Dr. Lewis testified that sometimes a pain generator cannot be 
identified before resorting to surgery. Dr. Lewis testified that he did not locate a 
pain generator of the Claimant’s back pain.  Dr. Lewis testified that even if yoga 
were the most effective thing at relieving the Claimant’s pain, but he is still in pain 
in spite of the yoga and seeking physicians’ help, he should try additional 
treatment. Only if yoga is effective at eliminating pain to the degree that he is no 
longer seeking additional therapies, would yoga be the therapy of choice.   

20. At the hearing, Dr. Witwer testified that lifting, twisting and bending 
can lead to lead to the type of leg and back pain complained of by the Claimant.  
Dr. Witwer testified that the Claimant’s pathology, initial exam, and response to 
injection argues that it is reasonable for claimant to expect long term relief from a 
decompression of the nerve that responded well to the injection. He testified that 
the procedure is reasonable, necessary and related. The goal of the surgery is to 
give him pain relief and improve his functional capacity.  Dr. Witwer testified that, 
as the Claimant has had multiple injections and therapy, he has essentially 
exhausted his possibilities, and surgery is reasonable. He testified that he 
believes the Claimant is an excellent candidate for the microdecompression 
surgery, based upon his clinical exam, his MRI, and his response to epidurals.  
Dr. Witwer testified that the Claimant’s compression cannot be cured by 
injections. He testified that if the Claimant does not treat the compression, he will 
become continually deconditioned, and be unable to do even conservative 
treatments like core strengthening exercises.  Dr. Witwer further testified that he 
does not agree with respondent’s expert Dr. Ridings’ opinion that the Claimant 
only sustained a lumbar strain. He testified that he does not agree with Dr. 
Ridings’ opinion that the Claimant’s described symptoms are not consistent with 
L3 or L4 radiculopathy. He testified that there is a lot of crossover between the 
dermatomes in his experience as a neurosurgeon. Radicular pain and 
dermatomal pain have a lot of crossover. It is very difficult to determine exactly 
which nerves are being pinched. He testified that one cannot rely on a strict 
interpretation of the dermatomes.   
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21. At the hearing, Dr. Price testified that she is the Claimant’s current 
authorized treating provider. Dr. Price is not a surgeon, but is a pain specialist. 
She testified that claimant’s MRI revealed a posterior disc bulge. Dr. Price does 
not believe that surgery is a good idea. She testified that surgical intervention is 
more beneficial in cases of nerve damage or impingement.  Dr. Price testified 
that she conducted claimant’s EMG, which she read as negative.  Dr. Price 
testified that yoga was one of the few things that helped the Claimant, and that it 
was a cost-effective way of treating his pain. Dr. Price referenced the Claimant’s 
yoga in her record of July 12, 2012 (Respondent’s Exhibit J, p.72) where she 
wrote, “He also does his yoga once a day for 20 minutes but then does the yoga 
with Dea in therapy about 60 minutes once a week and that has been the most 
effective.”  Dr. Price testified that she felt there was not much more that could be 
done for the Claimant, medically speaking and her focus was now on helping the 
Claimant to transition back into the work force.  She opined that the Claimant is 
“fearful” of going back to a job with heavy lifting, but she believes he is capable of 
doing more than he thinks he can.  Dr. Price testified that if Dr. Witwer is 
recommending surgery, she would want to talk to him about what he is 
proposing. She would be very nervous about a fusion.  Dr. Price agreed that the 
Claimant had not had a left sided facet injection. Dr. Price agreed that the 
Claimant had complained to Dr. Lewis of left leg and left buttocks pain and stated 
that Dr. Lewis must have done the right side facet injection because that is what 
the prescription said.  Dr. Price agreed that it would be good to do an injection at 
levels L3-L4 nerve roots and left sided facet injection, as recommended by Dr. 
Lewis.  Dr. Price testified that she did not believe the Claimant was at MMI yet 
and he was likely to have some additional improvement.   

22. Dr. Eric Ridings testified at the hearing as an expert in rehabilitation 
medicine.  Dr. Ridings testified that Dr. Witwer’s proposed surgery is 
inappropriate.  Dr. Ridings opined that the Claimant had no anatomical need that 
requires correction and that the Claimant complains of pain across his entire 
lower back.  Therefore, Dr. Ridings did not believe the surgery would help the 
Claimant.  He did not believe that there was any indication that a nerve was 
compressed.  He said a single level discectomy cannot treat pain across that 
entire area. Dr. Ridings was under the impression that the only lower extremity 
complaint claimant has is occasional tingling in his left heel.  Dr. Ridings did not 
believe the Claimant’s subjective complaints about left leg pain.  Dr. Ridings 
testified that to be a candidate for the recommended surgery under the 
Guidelines, the Claimant would need to have 1) radiculopathy; 2) lack of range of 
motion in lumbar spine; 3) failure of conservative treatment; 4) positive findings of 
radiological studies.   He testified that just because a patient has failed 
conservative therapy, it does not mean that surgery is warranted.  

23. Although there is conflicting testimony on the issue, crediting the 
persuasive testimony of Dr. Witwer, supported Dr. Lewis, it is found that the 
Claimant’s work injury contains components of low back pain with radiculopathy 
to the Claimant’s left lower extremity.  In spite of disincentive to report his back 
pain in the first place, the Claimant’s pain was affecting him so significantly, he 
sought emergency care and then follow-up care with a number of providers.  The 
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medical records show that the Claimant complied with an active exercise 
program and engaged in a variety of conservative care options, including 
medications, chiropractic sessions, acupuncture, physical therapy and pool 
therapy, with no significant improvement to his chronic back pain with left sided 
radiculopathy.  Although the medical records note that the Claimant wished to 
pursue conservative treatment at first and wished to avoid surgery, now that 
conservative treatment has not resolved his pain, the Claimant wants to pursue 
the surgical option proposed by Dr. Witwer.  Based upon the MRI and response 
to epidural injections, Dr. Witwer opined that microdecompression surgery, a 
minimally invasive procedure, is more likely than not to provide relief for 
symptoms related to compressed nerves.  Therefore, Dr. Witwer’s 
recommendation for microdecompression surgery is reasonably necessary to 
cure and relieve the effects of the Claimant’s April 13, 2011 work injury. 

 
CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor 
of the rights of respondents and a workers’ compensation claim shall be decided 
on its merits. Section 8-43-201, C.R.S. 

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Medical Benefits - Relatedness 

Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  C.R.S. § 8-42-101, 
C.R.S.  However, the right to workers' compensation benefits, including medical 
benefits, arises only when an injured employee establishes by a preponderance 
of the evidence that the need for medical treatment was proximately caused by 
an injury arising out of and in the course of the employment. C.R.S. § 8-41-
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301(1)(c); Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 
2000). The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo. App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  A causal connection may be established by circumstantial 
evidence and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Industrial 
Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 293 (1951).   

 
All results flowing proximately and naturally from an industrial injury are 

compensable. See Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970). However, no compensability exists when a later accident or injury occurs 
as the direct result of an independent intervening cause. An unrelated medical 
problem may be considered an independent intervening cause even where an 
industrial injury impacts the treatment choices for the underlying medical 
condition.  Owens v. Industrial Claim Appeals Office, 49 P.3d 1187 (Colo. App. 
2002); Post Printing & Publishing Co. v. Erickson, 94 Colo. 382, 30 P.2d 327 
(1934).   
 

In order to prove causation, it is not necessary to establish that the 
industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). 
However, where an industrial injury merely causes the discovery of the 
underlying disease to happen sooner, but does not accelerate the need for the 
surgery for the underlying disease, treatment for the preexisting condition is not 
compensable. Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).    

 
The Claimant has consistently reported pain in his low back since April 13, 

2011 which is attributed to lifting repetitively lifting and twisting with 100 pound 
sacks of drilling fluid components in the course and scope of his employment for 
Employer.  After the initial onset of the low back pain, the pain developed over 
that day, was worse by the following day and continued to worsen over the next 
few days.  Over the following months, the Claimant reported worsening and that 
he felt sharp pains in his back and in his buttocks and into his left thigh.  Dr. 
Witwer diagnosed radiculopathy at L3-L4, meaning pain from the low back 
radiating into the lower extremity.   
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  After that, the Claimant underwent extensive conservative treatment but 
nothing offered long-term relief from the pain symptoms that the Claimant has 
suffered ever since his work shift on April 13, 2011.  There was no persuasive 
evidence to establish any other reasonable cause for the commencement and 
duration of the Claimant’s symptoms.  After months of treating the Claimant, his 
treating physicians generally appear to relate the Claimant’s current symptoms to 
the activities he was performing during that work shift.  Although there has been 
some evidence presented as to a psychological overlay or component to the 
Claimant’s back and leg pain, this is not found to be the major contributing 
component to the Claimant’s back and leg pain.  Therefore, the Claimant’s 
current condition is related to the Claimant’s April 13, 2011 industrial injury.   

 
Medical Benefits - Reasonably Necessary 

Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents 
may, nevertheless, challenge the reasonableness and necessity of current or 
newly requested treatment notwithstanding its position regarding previous 
medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment is reasonable and necessary 
is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals 
Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact 
finder would accept as adequate to support a conclusion without regard to the 
existence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411, 415 (Colo. App. 1995). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, 
health care practitioners are to use the Medical Treatment Guidelines referenced 
as Exhibits at W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the 
“Medical Treatment Guidelines”) when furnishing medical aid under the Workers’ 
Compensation Act.  The ALJ may also appropriately consider the Medical 
Treatment Guidelines as an evidentiary tool. Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO January 25, 2011).  However the ALJ is 
not required to grant or deny medical benefits based upon the Medical Treatment 
Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-484-220 (ICAO April 
27, 2009).  The Medical Treatment Guidelines are not definitive, but merely 
guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the 
evidence presented in a particular case.  Jones v. T.T.C. Illinois, Inc., W.C. 4-
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503-150 (ICAO May 5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 
06CA1053 (Colo. App. March 1, 2007)(not selected for official publication); Nunn 
v. United Airlines, W.C. 4-785-790 (ICAO September 9, 2011).   

Although there is conflicting testimony on the issue, crediting the 
persuasive testimony of Dr. Witwer, supported Dr. Lewis, it is found that the 
Claimant’s work injury contains components of low back pain with radiculopathy 
to the Claimant’s left lower extremity.  In spite of disincentive to report his back 
pain in the first place, the Claimant’s pain was affecting him so significantly, that 
he sought emergency care and then follow-up care with a number of providers.  
The medical records show that the Claimant complied with an active exercise 
program and engaged in a variety of conservative care options, including 
medications, chiropractic sessions, acupuncture, physical therapy and pool 
therapy, with no significant improvement to his chronic back pain with left sided 
radiculopathy.  Although the medical records note that the Claimant wished to 
pursue conservative treatment at first and wished to avoid surgery, now that 
conservative treatment has not resolved his pain, the Claimant wants to pursue 
the surgical option proposed by Dr. Witwer.  To be a candidate for the 
recommended surgery under the Guidelines, the Claimant would need to have 1) 
radiculopathy; 2) lack of range of motion in lumbar spine; 3) failure of 
conservative treatment; 4) positive findings of radiological studies.   Through 
written medical records and per testimony at the hearing, Dr. Witwer has opined 
that these conditions have been met.  Based upon the MRI and response to 
epidural injections, Dr. Witwer opined that microdecompression surgery, a 
minimally invasive procedure, is more likely than not to provide relief for 
symptoms related to compressed nerves.  Therefore, Dr. Witwer’s 
recommendation for microdecompression surgery is reasonably necessary to 
cure and relieve the effects of the Claimant’s April 13, 2011 work injury. 

ORDER 
 

 It is therefore ordered that: 
 

1. The microdecompression surgery requested by Dr. Brian Witwer is 
reasonably necessary to cure and relieve the Claimant from the effects of his 
April 13, 2011 work injury.    

2. Respondents liability shall specifically include medical treatment 
consisting of the proposal of Dr. Witwer to perform microdecompression surgery 
and all related medical treatment required for appropriate preparation for the 
surgery, as well as post-surgical follow-up treatment.   

3. All matters not determined herein are reserved for future 
determination. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 



 232 

Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
 http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 15, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-737-895 

ISSUE 

 Whether Claimant has presented substantial evidence to support a 
determination that future medical treatment in the form of epidural steroid 
injections will be reasonably necessary to relieve the effects of her industrial 
injury or prevent further deterioration of her condition pursuant to Grover v. 
Industrial Comm’n., 759 P.2d 705 (Colo. 1988). 

FINDINGS OF FACT 

 1. On June 20, 2007 Claimant suffered an admitted lower back injury 
during the course and scope of her employment with Employer.  On May 14, 
2008 Authorized Treating Physician (ATP) Terry Struck, M.D. concluded that 
Claimant had reached Maximum Medical Improvement (MMI) and assigned a 
14% whole person impairment rating for her lower back condition. 

 2. On July 1, 2008 Respondents filed a Final Admission of Liability 
(FAL) consistent with Dr. Struck’s MMI and impairment determinations.  The FAL 
noted that “[a]llowance is made for medical maintenance benefits after MMI that 
are related, reasonable and necessary to the injury.” 

 3. Since Claimant has reached MMI she has continued to experience 
lower back pain.  Claimant credibly testified that during the course of her medical 
treatment she has received epidural steroid injections.  The injections provided 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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relief from her lower back pain for approximately six months.  Claimant explained 
that other treatment modalities, including Ibuprofen, have not relieved her lower 
back symptoms. 

 4. Claimant credibly testified that she exercises regularly and 
participates in figures bodybuilding competitions.  She commented that she does 
not lift weights in excess of 20 pounds. 

 5. Claimant has continued to receive medical treatment for her lower 
back symptoms from ATP Kenneth P. Finn, M.D.  Dr. Finn assigned Claimant a 
restriction of no lifting in excess of 60 pounds.  On April 9, 2012 Dr. Finn 
submitted a request for authorization for epidural steroid injections based on 
Claimant’s persistent lower back symptoms. 

 6. Respondents denied Dr. Finn’s request for epidural steroid 
injections based on the report of Kimberly Terry, M.D.  Dr. Terry performed a 
records review and remarked that Claimant had been treated “with various 
injections with varying success.”  Dr. Terry summarized that there were no 
objective clinical findings to warrant epidural steroid injections. 

 7. Claimant has produced substantial evidence to support a 
determination that future medical treatment in the form of epidural steroid 
injections will be reasonably necessary to relieve the effects of her June 20, 2007 
lower back injury or prevent further deterioration of her condition.  On April 9, 
2012 Dr. Finn submitted a request for authorization for epidural steroid injections 
based on Claimant’s persistent lower back symptoms.  Claimant credibly testified 
that during the course of her medical treatment she has received epidural steroid 
injections.  The injections provided relief from her lower back pain for 
approximately six months.  Claimant explained that other treatment modalities, 
including Ibuprofen, have not relieved her lower back symptoms.  Although 
Claimant acknowledged that she lifts weights and participates in figures 
bodybuilding competitions, she does not lift weights in excess of 20 pounds.  
Claimant has not exceeded the 60 pound lifting restriction assigned by Dr. Finn 
and has not otherwise aggravated her lower back condition.  Despite Dr. Terry’s 
contrary opinion that Claimant’s medical condition does not warrant epidural 
steroid injections, the credible testimony of Claimant and the medical records of 
Dr. Finn demonstrate that the requested epidural steroid injections will be 
reasonably necessary to relieve the effects of her June 20, 2007 lower back 
injury or prevent further deterioration of her condition. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
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evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

4. To prove entitlement to medical maintenance benefits, a claimant 
must present substantial evidence to support a determination that future medical 
treatment will be reasonably necessary to relieve the effects of the industrial 
injury or prevent further deterioration of her condition.  Grover v. Industrial 
Comm’n., 759 P.2d 705, 710-13 (Colo. 1988); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609, 611 (Colo. App. 1995).  Once a claimant 
establishes the probable need for future medical treatment he “is entitled to a 
general award of future medical benefits, subject to the employer's right to 
contest compensability, reasonableness, or necessity.”  Hanna v. Print 
Expediters, Inc., 77 P.3d 863, 866  (Colo. App. 2003); see Karathanasis v. Chilis 
Grill & Bar, W.C. No. 4-461-989 (ICAP, Aug. 8, 2003).  Whether a claimant has 
presented substantial evidence justifying an award of Grover medical benefits is 
one of fact for determination by the Judge.  Holly Nursing Care Center v. 
Industrial Claim Appeals Office, 919 P.2d 701, 704 (Colo. App. 1999). 

5. As found, Claimant has produced substantial evidence to support a 
determination that future medical treatment in the form of epidural steroid 
injections will be reasonably necessary to relieve the effects of her June 20, 2007 
lower back injury or prevent further deterioration of her condition.  On April 9, 
2012 Dr. Finn submitted a request for authorization for epidural steroid injections 
based on Claimant’s persistent lower back symptoms.  Claimant credibly testified 
that during the course of her medical treatment she has received epidural steroid 
injections.  The injections provided relief from her lower back pain for 
approximately six months.  Claimant explained that other treatment modalities, 
including Ibuprofen, have not relieved her lower back symptoms.  Although 
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Claimant acknowledged that she lifts weights and participates in figures 
bodybuilding competitions, she does not lift weights in excess of 20 pounds.  
Claimant has not exceeded the 60 pound lifting restriction assigned by Dr. Finn 
and has not otherwise aggravated her lower back condition.  Despite Dr. Terry’s 
contrary opinion that Claimant’s medical condition does not warrant epidural 
steroid injections, the credible testimony of Claimant and the medical records of 
Dr. Finn demonstrate that the requested epidural steroid injections will be 
reasonably necessary to relieve the effects of her June 20, 2007 lower back 
injury or prevent further deterioration of her condition. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 
 

1. Claimant’s re quest for additional medical maintenance treatment in 
the form of epidural steroid injections as requested by Dr. Finn is granted. 

 
2. Any issues not resolved by this Order are reserved for future 

determination. 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 15, 2012. 

Peter J. Cannici 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-826-563-01 

ISSUES 
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 Did the claimant overcome by clear and convincing evidence the DIME 
physician’s determinations that she is at MMI and does not need 
additional medical treatment to reach MMI? 

 Did the claimant prove by a preponderance of the evidence that she is 
entitled to reimbursement for medical expenses that she incurred prior to 
MMI? 

 Is the claimant entitled to an award of medical expenses after November 
11, 2010, a date on which Dr. Cazden released her to return to regular 
employment? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

 
97. The claimant was employed as a nutritional health coach at the 

employer’s store.  The claimant worked 40 hours per week.  Approximately three 
days per week she engaged in stocking duties that required her to walk on 
concrete floors and use step ladders to place items on shelves.  These items 
frequently weighted up to 20 pounds.  On May 24, 2010 the employer filed a First 
Report of Injury stating that the claimant had been complaining of a sore hip and 
left knee for seven months and that no specific incident had caused these 
problems. 

98. On May 24, 2010 the claimant was examined at Arbor Occupational 
Medicine by authorized treating physician (ATP) Jade Dillon, M.D.  The claimant 
reported right hip and right sacroiliac (SI) pain going back “approximately eight 
months.” The claimant stated the pain began six to eight weeks after a schedule 
change that caused her to spend more time “on the floor towards the beginning 
of the week.”   Dr. Dillon noted pain over the right SI joint and a positive right leg 
straight leg raising sign.  She assessed lumbosacral strain and sacroiliitis.  The 
doctor prescribed physical therapy and work restrictions of no lifting or carrying 
greater than 20 pounds and to alternate sitting and standing “50% of time for 
each.” Dr. Dillon secured x-rays of claimant’s lumbar spine, bilateral hips and 
pelvis and left knee and noted no evidence of acute injury.    

99. On July 8, 2010, ATP Robert Watson, M.D., referred the claimant 
for 6 visits of massage therapy.  This treatment was provided by Bruce 
Leibbrandt, LMT, from July 14, 2010 to July 29, 2010.  On July 29, 2012 Dr. 
Watson noted that “we are going to hold on Massage Therapy and will refer for 
chiropractic.”   

100. The claimant then received chiropractic treatment, apparently from 
Robert Blaher, D.C. 
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101. In September 2010 the claimant came under the care of Arbor 
Occupational Medicine ATP Robert Cazden, M.D.  On September 3, 2010 Dr. 
Cazden noted the chiropractic treatment had not “offered much help.”  He 
assessed right SI joint dysfunction and recommended the claimant undergo an SI 
joint injection.   

102. On September 20, 2010 the claimant underwent an examination by 
John Aschberger, M.D. for the purpose of clarifying “issues of causation.”   Dr. 
Aschberger assessed right low back pain with likely SI irritation and a possible 
component of facet irritation, and left knee tendonitis.  Dr. Aschberger opined the 
claimant’s work activities likely “precipitated” S1 irritation; therefore he concluded 
the medical treatment, except for chiropractic treatment, was work related.  Dr. 
Aschberger recommended an SI joint injection, lumbar facet injections, therapy 
for mobilization at the SI joint and review of core stability.  He also suggested a 
lumbar MRI in the event the claimant did not respond to these treatments. 

103. On October 12, 2010 the claimant underwent an SI joint injection.   

104. On October 18, 2010, Dr. Cazden noted that claimant’s right SI 
injection seemed to have helped and the claimant felt “90% improved” with some 
right hip pain.  Dr. Cazden assessed right SI joint dysfunction and mild arthritis of 
the hips with right worse than left.  Dr. Cazden noted the claimant was “ok for reg 
work” and issued a Physician’s Report of Worker’s Compensation Injury (M 164) 
stating the claimant was able to return to full duty on October 18, 2010. 

105. On November 11, 2010, Dr. Cazden recorded the claimant had 
“generally improved,” she received temporary relief from the SI injection, she was 
trying to follow naturopathic alternatives and wanted to close the claim.  Dr. 
Cazden’s note reflects the claimant’s low back pain and SI dysfunction had 
plateaued.  He issued an M 164 releasing the claimant to full duty on November 
11, 2010. He also stated that on November 11, 2010 she reached maximum 
medical improvement (MMI) without restrictions and without impairment.  No 
maintenance treatment was recommended. 

106. The claimant testified that she received these documents from Dr. 
Cazden’s office but failed to notice that he had released her to regular 
employment.  The claimant stated that Dr. Cazden did not discuss the release 
with her at the time of the appointment and she did not recognize that she was 
released until respondents’ counsel pointed it out to her.  

107. Claimant’s Exhibit 8 reflects that between September 2010 and July 
2012 the claimant spent $2905 for massage treatments at Massage Envy Spa in 
Longmont, Colorado.  She also spent approximately $288 in gratuities paid to the 
masseuses.   

108. The claimant testified that these massages helped reduce her pain. 
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109. Dr. Gary Zuehlsdorff, D.O., performed a Division-sponsored 
independent medical examination (DIME) on June 7, 2011.  The claimant 
reported low back, right hip and right leg pain.  Dr. Zuehlsdorff assessed a “low 
back pain complex” including probable right SI involvement and probable facet 
involvement.  He doubted there was any radicular component and noted the x-
rays were consistent with right-sided hip pain with possible pre-existing 
acetabular impingement.  Dr. Zuehlsdorff agreed with Dr. Aschberger that there 
“could have been an exacerbation due to the increased duty requirements and 
demands giving an exacerbation of her low back, right hip, and right SI joint.”  
However, he opined that “given the lack of any significant mechanism of injury” 
the “workers’ compensation responsibility to causality is simply limited.”  He 
further stated that given the fact the claimant had been off of work for more than 
a year he would have expected “more dramatic increases in recovery” if the work 
exposure was the “main cause of her continued symptomatology.”  Dr. 
Zuehlsdorff opined the claimant was not at MMI because she should undergo six 
to eight chiropractic or osteopathic manipulations to mobilize the SI joint.  He 
further opined that any other treatment should occur outside the workers’ 
compensation system. 

110. In accordance with Dr. Zuehlsdorff’s recommendation, Dr. Cazden 
referred the claimant to Dr. Marc Cahn, D.C., for additional chiropractic SI joint 
mobilization and segmental joint mobilization and realignment treatments.  Dr. 
Cahn performed these treatments from September 16, 2011 through November 
18, 2011.  On November 18 Dr. Cahn assessed right lumbosacral spine pain with 
joint dysfunction.  He described her condition as “overall improved with some 
persistent residuals.” 

111. The claimant underwent a follow-up DIME with Dr. Zuehlsdorff on 
January 24, 2012.  The claimant reported that after the chiropractic treatments 
she would be 85-90% better for about one week and then would tend to regress.  
Dr. Zuehlsdorff noted the claimant was now treating with a different chiropractor. 
Dr. Zuehlsdorff’s assessment remained the same as it was on June 7, 2011.  He 
opined that given his previous examination he believed that the responsibility of 
the workers’ compensation system for the claimant’s current subjective 
complaints has been fulfilled.  He therefore placed her at MMI and stated that: “I 
would, however, not assign any impairment rating, permanent restrictions, or 
maintenance, and I have recommended that all further care go through her 
primary care insurance or self-pay.  This was all explained to the patient at her 
visit, and she was discharged.”   

112. On March 5, 2012 the insurer filed a Final Admission of Liability 
(FAL).  In the FAL the insurer did not admit for temporary total disability (TTD) 
benefits after November 10, 2011, did not admit for any permanent partial 
disability (PPD) benefits, and did not admit for ongoing maintenance medical 
benefits after MMI. 
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113. On May 2, 2012 respondents’ counsel corresponded with Dr. 
Cazden and transmitted Dr. Zuehlsdorff’s January 24, 2012 DIME report.  
Counsel inquired whether or not it was still Dr. Cazden’s opinion that the claimant 
was released to full duty on November 11, 2010, the original date of MMI.  On 
May 3, 2012, Dr. Cazden replied and stated that it remained his opinion that 
claimant was released to full duty after he originally placed her at MMI on 
November 11, 2010, “though [sic] the date of the follow-up Division IME that 
occurred on January 24, 2012.” 

114. Commencing on January 6, 2012, the claimant began obtaining 
chiropractic treatment from Michael Larimore, D.C.  The claimant selected Dr. 
Larimore on her own and she was not referred to him by an ATP. 

115. On July 27, 2012 Dr. Larimore authored a report concerning his 
ongoing treatment of the claimant.  Dr. Larimore noted the claimant presented on 
January 6, 2012 with a history of low back and SI joint region pain and 
dysfunction.  The claimant advised Dr. Larimore these symptoms began in 
October 2009.  Dr. Larimore recorded that the “etiology for the lower back and 
the SI joint injury was from cumulative trauma from having to stand long hours on 
a cement surface and climbing ladders while carrying up to 20 ponds.”  Dr. 
Larimore noted symptoms of SI joint pain, lower back pain and stiffness, 
occasional right lower extremity referred pain and neck stiffness and pain. 

116. Dr. Larimore reviewed x-rays from May 24, 2010 and noted L5/S1 
moderate disc degeneration or narrowing, mild degenerative joint disease of L4-
S1 with anterior spurring of the vertebral bodies and posterior joint degeneration, 
and mild convexity of the femoral head/neck angle bilaterally.  Dr. Larimore 
stated that since beginning care the claimant had received treatment one time 
per week.  She unsuccessfully tried to transition to longer intervals but her pain 
would always return after 7 to 10 days.  Dr. Larimore opined the claimant had not 
reached MMI but had made “considerable improvement” under his treatment.  He 
recommended the claimant remain under chiropractic care at 1-2 week intervals 
for rehabilitative care, manipulation and myofascial work.  Concerning causation 
of the claimant’s symptoms Dr. Larimore noted the claimant did not have SI “joint 
pain or dysfunction prior to the work injury in October 2009” and was not seeking 
care for the degenerative condition of her lumbosacral spine.  He also opined 
that “degenerative changes present actually can be exacerbated by such an 
injury.” 

117. Dr. Larimore’s July 27, 2012 report was submitted to Dr. 
Zuehlsdorff to determine whether it affected his opinion that the claimant was at 
MMI.  On August 29, 2012 Dr. Zuehlsdorff wrote a brief note stating there was 
“no change from previous opinion.” 

118. The claimant was terminated from her work with the employer in 
August 2010.  The claimant testified she was terminated because the employer 
could not accommodate light duty.   
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119. The claimant failed to prove by clear and convincing evidence that 
she needs additional chiropractic treatment or massage therapy to reach MMI for 
the industrial disease affecting her SI joint and low back.  Dr. Zuehlsdorff, the 
DIME physician persuasively opined that the need for any additional treatment of 
the claimant’s SI and low back conditions is not causally related to the industrial 
disease, but instead to other causes.  Dr. Zuehlsdorff based this opinion on the 
absence of a “significant mechanism” of injury as well as the fact that the 
claimant’s symptoms did not substantially improve despite the fact she was 
removed from work for a prolonged period of time.  Dr. Zuehlsdorff’s opinion that 
the claimant’s ongoing symptoms are not related to the industrial disease but to 
other conditions is corroborated by x-rays showing degenerative disc disease, 
degenerative joint disease of the lumbar spine and acetibular impingement.  
Moreover, the medical records establish the claimant’s symptoms always return 
despite being removed from work and undergoing multiple treatments including 
extensive chiropractic treatment both before and after January 24, 2012.  Dr. 
Zuehlsdorff’s opinion that the claimant has reached MMI is also corroborated by 
Dr. Cazden who placed the claimant at MMI in November 2010 and opined she 
did not need additional treatment at that time. 

120. The opinion of Dr. Larimore does not rise to the level of clear and 
convincing evidence to overcome Dr. Zuehlsdorff’s opinion that the claimant is at 
MMI for all injury-related conditions.  At most Dr. Larimore expresses a difference 
of opinion with Dr. Zuehlsdorff concerning whether or not the claimant’s 
continuing symptoms are causally related to the admitted occupational disease.  
Dr. Larimore does not persuasively refute Dr. Zuehlsdorff’s argument that if the 
claimant’s work exposure was the cause of the ongoing symptoms the symptoms 
would have substantially abated after the she was removed from work.  
Moreover, Dr. Zuehlsdorff reviewed Dr. Larimore’s opinions concerning the date 
of MMI and he was not influenced to change his own opinion that the claimant 
reached MMI on January 24, 2012. 

121. The respondents proved by a preponderance of the evidence that 
the claimant is not entitled to TTD benefits after November 10, 2010.  The 
respondents admitted liability for TTD commencing May 25, 2010.  On November 
11, 2010, Dr. Cazden, who an authorized treating physician providing care for the 
claimant’s injury, placed her at MMI and issued a written release to return to work 
at regular duty.  The claimant admits that she was provide with a copy of this 
release by the doctor’s office, although she did not notice that the doctor had 
released her to return to work at regular duty.  Dr. Cazden’s release is 
unequivocal and on May 3, 2012 he reaffirmed that the claimant was released to 
regular employment on November 11, 2012 despite the fact that she did not 
reach MMI until a later date.   

122. There is no credible or persuasive opinion from another authorized 
attending physician that the claimant was not capable of returning to regular 
employment on November 11, 2010.  Dr. Larimore does not qualify as an 
attending physician because he has never been authorized to treat the claimant’s 
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injury by the insurer or by referral from another authorized provider.  Rather, the 
claimant admits she sought out Dr. Larimore’s treatment on her own.  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  Except as noted below 
the claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

REIMBURSEMENT FOR MASSAGE TREATMENTS PRIOR TO DATE 
OF MMI 

The claimant seeks reimbursement for the massage therapy treatments 
and gratuities that she paid to Massage Envy Spa between September 2010 and 
July 2012.  This portion of the order addresses the claim for reimbursement of 
these expenses between September 2010 and January 24, 2012.  The ALJ 
concludes the claimant failed to prove that these expenses constituted 
authorized medical treatment. 

Section 8-43-404(5)(a)(I)(A), C.R.S., gives the respondents the right in the 
first instance to select the ATP.  Authorization refers to a physician’s legal status 
to treat the industrial injury at the respondents’ expense.  Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Industrial Claim 
Appeals Office, 944 P2d. 677 (Colo. App. 1997).  Once an ATP has been 
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designated the claimant may not ordinarily change physicians or employ 
additional physicians without obtaining permission from the insurer or an ALJ.  If 
the claimant does so, the respondents are not liable for the unauthorized 
treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. App. 
1999). 

Authorized providers include those medical providers to whom the 
claimant is directly referred by the employer, as well as providers to whom an 
ATP refers the claimant in the normal progression of authorized treatment.  
Kilwein v. Industrial Claim Appeals Office, 198 P.3d 1274 (Colo. App. 2008); 
Town of Ignacio v. Industrial Claim Appeals Office, 70 P.3d 513 (Colo. App. 
2002); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  However, 
an ATP may limit the scope of a referral to a specific type of treatment, and if the 
provider to whom the claimant was referred provides treatment beyond the scope 
of the referral such treatment is not in the normal progression of authorized 
treatment and is not compensable.  Whether a referral is limited or general in 
scope presents a question of fact for the ALJ.  Kilwein v. Industrial Claim Appeals 
Office, supra; Steele v. Charles Berardi & James Berardi d/b/a/ J.B. Spurs, WC 
4-441-620 (ICAO June 15, 2001). 

The claimant failed to prove by a preponderance of the evidence that 
Massage Envy Spa is an authorized medical provider.  The evidence establishes 
that Dr. Watson referred the claimant for a total of 6 massage therapy visits, and 
that these treatments were provided by LMT Leibbrandt between July 14 and 
July 29, 2010.  Dr. Watson directed that massage therapy cease in favor of 
chiropractic treatment on July 29, 2012.  There is no credible or persuasive 
evidence that the employer or any authorized medical provider ever referred the 
claimant to any massage therapy provider, including Massage Envy Spa, after 
July 29, 2010.  Consequently the massage therapy provided by Massage Envy 
Spa between September 2010 and January 24, 2012, the date of MMI, is not 
compensable because it was not authorized.  Therefore, the claim for 
reimbursement of massage therapy expenses prior to January 24, 2012 is 
denied.  

MAXIMUM MEDICAL IMPROVEMENT AND NEED FOR ADDITIONAL 
CHIROPRACTIC AND MASSAGE THERAPIES 

The claimant argues in accordance with the opinions of Dr. Larimore that 
she needs additional chiropractic treatment and massage therapy to reach MMI.  
The claimant requests that she be reimbursed for the costs of chiropractic 
treatment and massage therapy that she has incurred since Dr. Zuehlsdorff 
placed her at MMI on January 24, 2012, and that the insurer be ordered to 
continue to provide such treatments until she reaches MMI.  The ALJ disagrees 
with the claimant’s argument and denies the request for reimbursement and 
additional treatment. 
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MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  Section 8-40-
201(11.5), C.R.S.  A DIME physician’s finding that a party has or has not reached 
MMI is binding on the parties unless overcome by clear and convincing evidence.  
Section 8-42-107(8)(b)(III), C.R.S.; Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

Under the statute MMI is primarily a medical determination involving 
diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals Office, 
128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial Claim 
Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A determination of MMI 
requires the DIME physician to assess, as a matter of diagnosis, whether various 
components of the claimant’s medical condition are causally related to the 
industrial injury.  Martinez v. Industrial Claim Appeals Office, 176 P.3d 826 (Colo. 
App. 2007).  A finding that the claimant needs additional medical treatment 
(including surgery) to improve his injury-related medical condition by reducing 
pain or improving function is inconsistent with a finding of MMI.  MGM Supply Co. 
v. Industrial Claim Appeals Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. 
Industrial Claim Appeals Office, 794 P.2d 1090 (Colo. App. 1990); Sotelo v. 
National By-Products, Inc., W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).   

The party seeking to overcome the DIME physician’s finding regarding 
MMI bears the burden of proof by clear and convincing evidence.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, supra.  Clear and convincing 
evidence is that quantum and quality of evidence which renders a factual 
proposition highly probable and free from serious or substantial doubt.  Thus, the 
party challenging the DIME physician's finding must produce evidence showing it 
highly probable the DIME physician’s finding concerning MMI is incorrect.  Metro 
Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  The 
question of whether the party challenging the DIME physician’s finding regarding 
MMI has overcome the finding by clear and convincing evidence is one of fact for 
the ALJ. 

The ALJ concludes the claimant failed to prove that it is highly probable 
and free from serious doubt that Dr. Zuehlsdorff erroneously found she was at 
MMI on January 24, 2012.  As determined in Findings of Fact 23 and 24 Dr. 
Zuehlsdorff, the DIME physician, persuasively opined that the cause of the 
claimant’s continuing symptoms is not causally related to the admitted 
occupational disease.  He explained that if the industrial exposure was the cause 
of the continuing symptoms they would have more substantially improved after 
the claimant was removed from work.  However, the symptoms have not done so 
as shown by the fact the claimant continues to seek chiropractic treatment and 
massage therapy for essentially the same symptoms she reported in May 2012.  
For the reasons stated in Finding of Fact 24 the ALJ finds that Dr. Larimore’s 
opinions do not rise to the level of clear and convincing evidence to overcome Dr. 
Zuehlsdorff’s opinion that the claimant reached MMI on January 24, 2012. 
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For these reasons the ALJ denies the claimant’s request for 
reimbursement of medical expenses that she has incurred for chiropractic care 
and massage therapy.  The claimant failed to show by clear and convincing 
evidence that she has needed and continues to need this treatment in order to 
reach MMI. 

ONGOING MEDICAL BENEFITS AFTER MMI 

It is not clear whether the claimant is asserting that she is entitled to 
chiropractic and massage therapy treatment as a form of ongoing medical 
treatment after MMI.  However, the respondents have addressed this issue in 
their position statement and the ALJ elects to address it here. 

The need for medical treatment may extend beyond the point of maximum 
medical improvement where claimant presents substantial evidence that future 
medical treatment will be reasonably necessary to relieve the effects of the injury 
or to prevent further deterioration of his condition.  Grover v. Industrial 
Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals 
Office, 916 P.2d 609 (Colo. App. 1995).  An award for Grover medical benefits is 
neither contingent upon a finding that a specific course of treatment has been 
recommended nor a finding that claimant is actually receiving medical treatment.  
Holly Nursing Care Center v. Industrial Claim Appeals Office, 992 P.2d 701 
(Colo. App. 1999).  The claimant must prove entitlement to Grover medical 
benefits by a preponderance of the evidence.  Lerner v. Wal-Mart Stores, Inc., 
865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits should be 
general in nature.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 2003). 

The claimant failed to prove by a preponderance of the evidence that she 
needs or reasonably will need treatment, including chiropractic and massage 
therapies, to relieve the effects of the injury or prevent deterioration.  The ALJ 
credits the opinion of Dr. Zuehlsdorff that the claimant’s need for additional 
treatment, if any, is not related to the effects of the injury.  This opinion is 
corroborated by Dr. Cazden.  For the reasons stated in Finding of Fact 25 the 
ALJ is not persuaded that Dr. Larimore’s opinions render it more likely than not 
that the claimant needs or will probably need post-MMI treatment.    

CLAIM FOR TEMPORARY TOTAL DISABILITY BENEFITS 

 The respondents have admitted liability for TTD benefits from May 25, 
2010 through November 10, 2010.  The claimant contends that she is entitled to 
an award of TTD benefits from November 11, 2010 until June 12, 2012 when she 
obtained new employment.  The respondents argue that the claimant’s right to 
TTD benefits ceased when Dr. Cazden released her to return to work at regular 
employment on November 11, 2012.  The ALJ agrees with the respondents.  

Because the respondents admitted liability for TTD benefits it is their 
burden of proof to establish grounds for termination of TTD benefits.  
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Witherspoon v. Metropolitan Club of Denver, WC 4-509-612 (ICAO December 
16, 2004). 

Section 8-42-105(3)(c), C.R.S., provides that TTD benefits shall continue 
until, “The attending physician gives the employee a written release to return to 
regular employment.”  “The attending physician” refers to an authorized physician 
who provides care for the claimant’s injury.  There may be more than one 
physician that qualifies as “the attending physician” for purposes of the statute.  
The question of whether a provider is “the attending physician” is one of fact for 
the ALJ.  Bestway Concrete v. Industrial Claim Appeals Office, 984 P.2d 680 
(Colo. App. 1999); Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. 
App. 1997). 

If there are multiple physicians that qualify as “the attending physician” 
and those physicians express conflicting opinions concerning the claimant’s 
ability to return to regular employment the ALJ must resolve the conflict and 
determine whether the claimant has been released to regular employment.  
Bestway Concrete v. Industrial Claim Appeals Office, supra.  However, the 
claimant’s self evaluation of her ability to return to work is irrelevant and cannot 
negate the opinion of the attending physician.  Burns v. Robinson Dairy, Inc., 911 
P.2d 661 (Colo. App. 1995).  Similarly, the opinions of medical providers who are 
not attending physicians do not serve to negate the opinion of an attending 
physician concerning the claimant’s ability to return to regular employment.  See 
Bestway Concrete v. Industrial Claim Appeals Office, supra.   

Further, in order for the attending physician to “give” the claimant a 
release it must be physically conveyed to the claimant.  A release to regular 
employment is not effective for purposes of terminating TTD benefits until the 
physical conveyance of the release.  Popke v. Industrial Claim Appeals Office, 
supra. 

The statutory authority for terminating TTD benefits when the claimant is 
released to return to regular employment is separate from the authority to 
terminate TTD benefits when the claimant reaches MMI.  Consequently, MMI is 
not a prerequisite to termination of TTD when the claimant is released to regular 
employment by an attending physician.  Burns v. Robinson Dairy, Inc., supra. 

As determined in Findings of Fact 25 and 26 the respondents proved by a 
preponderance of the evidence that the claimant’s right to TTD benefits 
terminated on November 11, 2010.  On that date ATP Cazden released the 
claimant to return to work at regular employment.  The claimant admitted that the 
release was physically provided to her, although she may not have read it.  There 
is no credible or persuasive evidence that any attending physician has ever 
disputed or disagreed with the propriety of Dr.  Cazden’s release.  Consequently, 
the release is conclusive of the respondents’ right to terminate TTD benefits on 
November 11, 2010 as provided in § 8-42-105(3)(c). 
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To the extent the claimant relies on the opinion of Dr. Larimore, his 
opinion is irrelevant because the claimant sought his treatment of her own accord 
and he is not and never has been an authorized provider.  Hence, Dr. Larimore is 
not an “attending physician” within the meaning of the statute.  Popke v. 
Industrial Claim Appeals Office, supra.  The claimant’s own opinion that she 
cannot return to work is also irrelevant.  Burns v. Robinson Dairy, Inc., supra. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for reimbursement of medical expenses, and for 
continuing medical treatment is denied and dismissed. 

2. The claim for post-MMI medical benefits is denied and dismissed. 

3. The claim for additional temporary total disability benefit is denied 
and dismissed. 

 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 15, 2012 

David P. Cain 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
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 The issues determined herein are respondents’ motion to withdraw the 
general admission of liability (“GAL”) and safety rule offset.  The parties 
stipulated to medical benefits, specifically authorization of the requested right 
shoulder arthroscopy if the motion to withdraw the admission of liability is denied. 

FINDINGS OF FACT 

1. On August 15, 2011, claimant began work for the employer as an 
apprentice lineman.  The employer provided a safety manual, which included 
brief descriptions of the employer’s modified duty policies.  The manual stated 
that the attending physician would determine restrictions and the employer will 
request the attending physician complete a form for the employer. 

2. On December 6, 2011, claimant suffered an admitted work injury to 
his left shoulder when he was helping to unload a press motor.  The parties 
stated at hearing that this left shoulder injury was being handled under this 
current workers’ compensation claim number.  That statement appears to be 
incorrect and claimant has a separate WC No. 4-873-284 for the left shoulder 
injury. 

3. On December 6, 2011, claimant was examined at the emergency 
room by Dr. Jones, who diagnosed a partial rotator cuff tear of the left shoulder.  
He restricted claimant from performing any lifting with the left arm and placed the 
left arm in a sling. 

4. On December 20, 2011, Dr. Peterson became claimant’s 
authorized treating physician (“ATP”) for the left shoulder injury.  Dr. Peterson 
diagnosed left rotator cuff strain with impingement syndrome.  He prescribed 
medications and physical therapy for the left shoulder.  Dr. Peterson imposed 
restrictions of no lifting over 10 pounds, no pushing or pulling over 20 pounds, 
and no reaching above the shoulders.  Dr. Peterson completed a work activity 
status report with the listed restrictions.  The form did not specify which upper 
extremity or extremities to which the restrictions applied.  Claimant gave the 
restrictions to the employer. 

5. Claimant returned to modified duty for the employer.  Mr. *O was 
the general foreman for the employer.  Mr. *O decided to assign claimant to 
modified duty in the employer’s yard facility.  Mr. *O gave daily instructions to the 
foremen.  Claimant’s foreman, Mr. *Q, then instructed claimant regarding his 
daily assignments.  Claimant’s daily assigned duties were to check in trucks 
delivering product to the yard and to clean the yard.  “*P” was the other employee 
in the yard, but his primary duty was to operate the forklift.  Claimant performed 
the paperwork for each delivery and then often removed from the trucks the four 
by four timbers that were used as cribbing.  Mr. *O’s office was in the yard facility 
and he also occasionally instructed claimant not to exceed his weight restrictions.  
Claimant informed Mr. *O that he was just using his right arm.  Mr. *O testified at 
hearing that had instructed claimant not to lift anything in the modified duty job; 
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however, he also testified that he told claimant to “go by his restrictions” and “not 
to lift any items over his restrictions.”  The employer never provided claimant with 
any written instructions regarding his modified duty job.  Claimant never used his 
left arm to do any lifting in his modified job. 

6. On January 3, 2012, Dr. Peterson reexamined claimant, who 
reported that his left shoulder was improving.  Dr. Peterson continued the same 
restrictions.  Dr. Peterson noted that claimant would be changing to a new ATP in 
Fort Morgan, Colorado. 

7. On January 4, 2012, the employer completed a performance review 
of claimant and noted that he was “very safety conscious.” 

8. On February 1, 2012, Dr. Thiel became the ATP for claimant’s left 
shoulder injury.  Dr. Thiel diagnosed left shoulder strain and referred claimant for 
physical therapy and for a magnetic resonance image (“MRI”) of the left shoulder.  
Dr. Thiel imposed restrictions against reaching overhead with the left arm or 
lifting, carrying, pushing, or pulling over 20 pounds with the left arm.  Claimant 
provided Mr. *O with Dr. Thiel’s written work restrictions. 

9. On February 10, 2012, claimant had a lot of trucks to check in at 
the employer’s yard.  After one truck was unloaded with the forklift, with only his 
right arm claimant grabbed a four by four timber to remove from the truck.  The 
timber was nailed to another timber and to some two by four lumber.  As claimant 
pulled the timber with his right arm, the timber snagged on the bed of the truck.  
Claimant felt pain in his right shoulder.   

10. On February 10, 2012, Mr. *Q prepared a supervisor’s injury report 
about the injury of that date.  Mr. *Q described the cause of the accident as 
“lifting the timbers with one arm ‘cause other one is hurt.”  Mr. *Q noted that the 
accident could have been avoided if claimant got help from another worker.  On 
February 10, 2012, the employer prepared the employer’s first report of injury for 
the injury of that date.  The employer described that the injury to the right 
shoulder occurred because he was lifting with one arm two timbers nailed 
together with three two by fours because he was under restrictions on his other 
arm.  The employer stated that claimant should not have been lifting the timbers 
because the weight was over his restrictions. 

11. On February 15, 2012, Dr. Thiel met with claimant to review the 
results of the MRI of the left shoulder, which showed tendinitis and 
acromioclavicular (“AC”) joint changes.  Dr. Thiel referred claimant to Dr. Royce.  
Apparently, Dr. Thiel and claimant did not discuss his right shoulder condition. 

12. On February 20, 2012, Dr. Thiel reexamined claimant and 
diagnosed bilateral shoulder strain and tendinitis.  Dr. Thiel imposed bilateral 
restrictions against reaching overhead or lifting, carrying, pushing, or pulling over 
20 pounds.   
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13. On March 5, 2012, Dr. Thiel reexamined claimant, who reported no 
improvement.  Dr. Thiel referred claimant to Dr. Grey. 

14. The May 1, 2012, MRI of the right shoulder showed bursitis and a 
downsloping Type 2 acromion.   

15. On May 1, 2012, Dr. Grey examined claimant, who reported the 
history of the December 2011 injury to the left shoulder and the February 2012 
injury to the right shoulder, which claimant described as occurring while lifting 
wood and throwing it onto the forklift.  Dr. Grey diagnosed impingement 
syndrome of the left shoulder and administered a subacromial injection.  Dr. Grey 
diagnosed impingement syndrome and AC arthralgia in the right shoulder.  He 
injected the subacromial space and the AC joint of the right shoulder. 

16. On June 12, 2012, Dr. Grey reexamined claimant and 
recommended right shoulder arthroscopy for subacromial decompression and 
distal clavicle resection.  Dr. Grey indicated that he would consider left shoulder 
surgery, depending on the results from the right shoulder surgery. 

17. On June 18, 2012, the insurer filed a GAL for medical benefits for 
the February 10, 2012, work injury to the right shoulder. 

18. On August 15, 2012, Dr. Davis performed an independent medical 
examination for respondents.  Claimant reported a history of the left shoulder 
injury and then returning to work at modified duty within his restrictions pertaining 
only to the left shoulder.  Claimant then reported the history of the right shoulder 
injury while unloading timbers only with his right arm.  Dr. Davis diagnosed 
bilateral shoulder tendinitis and bursitis with subacromial impingement.  He 
agreed that both shoulder injuries were work-related.  He agreed that right 
shoulder surgery was reasonably necessary.  Dr. Davis noted that claimant was 
adamant that he understood his restrictions from Dr. Peterson to apply only to his 
left arm. 

19. Respondents have failed to prove that claimant did not suffer an 
injury arising out of and in the course of his employment.  The employer did not 
instruct claimant that he was to do no lifting in the modified job.  Rather, the 
employer instructed claimant not to exceed his ATP’s restrictions, which claimant 
reasonably understood applied only to his injured left shoulder.  Claimant’s 
testimony is credible and supported by some of the admissions by Mr. *O and by 
the employer’s own accident reports and first report of injury.  The policy 
regarding maximum weights to be lifted is an instruction about the manner of 
performing work and does not define the sphere of employment.   

 
20. Respondents have failed to prove by a preponderance of the 

evidence that the employer had a safety rule that prohibited claimant from 
performing any lifting in his modified duty.  As already discussed, the weight of 
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the evidence is that the employer did not instruct claimant to do no lifting in the 
modified job.   

 
21. Also as found, respondents have failed to prove by a 

preponderance of the evidence that the employer had a safety rule that 
prohibited claimant from lifting with his right arm in excess of the ATP restrictions 
following his left shoulder injury.  The employer instructed claimant to follow the 
ATP restrictions.  Those restrictions from Dr. Peterson are reasonably interpreted 
as applying only to the left arm, which was the only injured extremity at that time.  
Dr. Thiel’s subsequent restrictions explicitly applied only to the left arm.  These 
restrictions were in effect on February 10, 2012.   

 
22. Alternatively, even if the employer’s instructions to claimant to 

follow his ATP restrictions also applied to his right arm and such instructions 
could be considered to be a “safety rule,” respondents have failed to prove by a 
preponderance of the evidence that claimant committed a willful violation of any 
such rule.  As claimant noted, he did not know that the cribbing was as heavy as 
it turned out to be.  That testimony is persuasive.  It is quite reasonable that 
claimant would not attempt a one-armed lift of cribbing that he knew to be nailed 
together.  Claimant perhaps was negligent in deciding to lift the cribbing, but he 
was not willfully violating a safety rule. 
 

CONCLUSIONS OF LAW 

1. Claimant’s motion to dismiss at the conclusion of respondents’ 
case-in-chief is denied.  Claimant argued that respondent had introduced no 
evidence about how the accident occurred in support of either the motion to 
withdraw the GAL or the safety rule offset.  Pursuant to CRCP 41(b)(1), the 
Judge deferred ruling on the motion until the close of all of the evidence.  The 
Judge has now reviewed the medical and employment records that were 
submitted into evidence before respondents rested.  The documentary evidence 
included descriptions about how the accident occurred.  Such descriptions could 
support respondents’ motion to withdraw the GAL and respondents’ request for a 
safety rule offset.  The Judge has considered all of the evidence introduced by 
both parties on the issues for hearing. 
 

2. Respondents argue that the February 10, 2012, injury to the right 
shoulder did not arise out of and in the course of claimant’s modified 
employment.  Consequently, respondents sought to withdraw their GAL for 
medical benefits for that injury.  Pursuant to section 8-43-201(1), C.R.S., 
respondents bear the burden of proof on the issue of compensability.  
Respondents argue that claimant exceeded the employer’s directions regarding 
the duties that claimant was to perform in his modified duty following the left 
shoulder injury.  They argue that claimant exceeded the “sphere of employment” 
and the injury to the right shoulder is not compensable, citing *P Lawley Ford v. 
Miller, 672 P.2d 1031 (Colo.App. 1983).  That argument is not persuasive.  As 
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found, the employer did not instruct claimant that he was to do no lifting in the 
modified job.  Rather, the employer instructed claimant not to exceed his ATP’s 
restrictions, which claimant reasonably understood applied only to his injured left 
shoulder.  The policy regarding maximum weights to be lifted is an instruction 
about the manner of performing work and does not define the sphere of 
employment.  Kennedy v. Steamboat Ski And Resort Corporation, W.C. No. 4-
295-717 (Industrial Claim Appeals Office, November 17, 1997) explained the 
distinction: 
 

As a general rule, an employer has the right to issue directives 
concerning what an employee may do, and when he may do it.  
Directives of this type regulate the “sphere” of employment, and if 
an employee sustains an injury while violating such a directive the 
injury is not compensable.  Conversely, violation of rules and 
directives relating only to the employee's conduct within the sphere 
of employment do not remove injuries from the 
realm of compensability.  Industrial Commission v. Funk, 68 Colo. 
467, 191 P. 125 (1920); *P Lawley Ford v. Miller, 672 P.2d 1031 
(Colo.App. 1983). 

 
Contrary to respondents’ position statement, *P Lawley Ford v. Miller, supra, is 
not on point.  That case involved an employee who had been drinking alcohol 
and was specifically told not to drive.  The employee ignored the employer’s 
instructions and was injured in a motor vehicle accident.  In the case at bar, the 
employer’s instructions involved only how claimant was to perform his duties not 
whether claimant was to do any duties.  Consequently, as found, respondents 
have failed to prove that claimant did not suffer an injury arising out of and in the 
course of his employment. 
 

3. As found, respondents have failed to prove that they are entitled to 
a reduction in benefits pursuant to section 8-42-112(1), C.R.S.  That section 
provides for a reduction where the injury results from the employee’s willful 
failure to obey a reasonable rule adopted by the employer for the safety of the 
employee.  In this case, the alleged safety rule was the employer’s requirement 
that claimant not engage in any lifting or any lifting in excess of his restrictions.  
The “safety rule” penalty is only applicable if the violation is “willful.”  Lori’s Family 
Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 1995).  
Violation of a rule is not “willful” unless the claimant intentionally did the forbidden 
act.  Bennett Properties Co. v. Industrial Commission, 437 P.2d 548 (Colo. 
1968); Stockdale v. Industrial Commission, 232 P. 669 (Colo. 1925); Brown v. 
Great Peaks, Inc., W.C. No. 4-368-112 (Industrial Claim Appeals Office, July 29, 
1999).  A violation which is the product of mere negligence, forgetfulness or 
inadvertence is not “willful.”  Johnson v. Denver Tramway Corp., 171 P.2d 410 
(Colo. 1946).  As found, respondents have failed to prove by a preponderance of 
the evidence that the employer had a safety rule that prohibited claimant from 
performing any lifting in his modified duty.  Also as found, respondents have 
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failed to prove by a preponderance of the evidence that the employer had a 
safety rule that prohibited claimant from lifting with his right arm in excess of the 
ATP restrictions following his left shoulder injury.  Alternatively, as found, even if 
the employer’s instructions to claimant to follow his ATP restrictions also applied 
to his right arm, respondents have failed to prove by a preponderance of the 
evidence that claimant committed a willful violation of any such rule.  
Consequently, respondents are not entitled to a 50% reduction in indemnity 
benefits.   
 

 

ORDER 

 It is therefore ordered that: 

1. Respondents’ motion to withdraw the GAL is denied and dismissed. 

2. Respondents’ request for a safety rule offset is denied and 
dismissed. 

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 16, 2012   

Martin D. Stuber 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-879-893-01 

ISSUES 

Whether Respondent has proven it is entitled to a fifty percent 
(50%) reduction in compensation because Claimant’s injury was caused 
by a willful failure to obey a reasonable rule adopted by Employer for the 
safety of the employee.   

FINDINGS OF FACT 

 Based upon the evidence presented at hearing, the ALJ finds as fact: 

  1. On January 24, 2012, while working for the Employer, the Claimant 
sustained injuries to his low back, specifically three transverse process fractures 
at L1, L2, and L3.  The claim was admitted by General Admission of Liability 
dated March 14, 2012.  That admission admitted for temporary disability benefits 
based on an average weekly wage of $578.99 and a TTD rate of $385.99, with 
TTD commencing as of March 1, 2012 (Claimant’s Exhibit 2; Respondents’ 
Exhibit B).   
 
 2. On May 17, 2012, Respondents filed a Petition to Modify Claimant’s 
compensation, alleging that compensation should be reduced by 50% due to 
Claimant’s willful failure to obey a reasonable safety rule (Claimant’s Exhibit 3; 
Respondents’ Exhibit C).  The Claimant objected to the Petition, and 
Respondents filed an Application for Hearing on this issue (Claimant’s Exhibit 5; 
Respondents’ Exhibit E). 
 
 3. On January 24, 2012, the Claimant was working as a laborer for 
Employer.  Employer was in the process of demolishing a middle school in 
Aurora, Colorado. The school contained asbestos.  Employer specializes in 
handling hazardous waste.   
 
 4. Employer’s Vice-President of Operations, *R, testified that there 
was “asbestos containing material” (“ACM”) in the school.  Material with the 
highest concentration of asbestos was primarily in the floor, soffits and ductwork.  
This was removed first.  The company then removed material which contained a 
lesser amount of asbestos (less than 1%); this material was the drywall joint 
compound (“mud”).  Mr. *R explained how the company handles asbestos, 
including the use of “containment areas”.  The area containing the hazardous 
material is fully enclosed and sealed, with negative air pressure maintained and 
filtering systems used to preclude hazardous materials from escaping into the 
atmosphere.  Workers wear specialized clothing known as “personal protective 
equipment” (“PPE”) which consists of Tyvek suits, full-face respirators, gloves, 
hardhats, and boots.  There are specific ports of entry (airlocks) into the 
containment area through which workers must pass.  To enter the containment 
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area, a worker enters from the outside into a “clean room”, then strips and re-
dresses into personal protective equipment.  When fully dressed in PPE, the 
worker exits the clean room through the airlock and enters into the containment 
area. On exiting the area, the process is reversed; in the clean room a worker 
must remove all PPE and then shower (or use a hepa-vacuum and wet wipes, 
depending on the amount of asbestos in the project at issue), then dress in 
personal clothing before leaving the clean room to go outside.  This process 
takes 10-15 minutes to either don the PPE when entering the containment area, 
or to doff the PPE when leaving.  Mr. *R’s testimony on the nature of the work at 
the school and the process for entry and exit into the containment areas was 
credible and persuasive and is found as fact. 
 
 5. On January 24, 2012, the Employer’s crew, which included the 
Claimant, was working on the second floor of the middle school.  The primary 
task was removing drywall.  The second floor was the containment area.  The 
clean room for changing clothes was a hall and stairway from the ground floor to 
the second floor. 
 
 6. Within the containment area in the second floor of the school, the 
crew had saw-cut a hole in the concrete floor.  The hole was approximately 4 feet 
by 7 feet.  The floor in which the hole was cut consisted of concrete resting on 
steel I-beams, also known as “bar-joists.”  The total depth of the floor structure 
(concrete plus bar joists) was approximately 18 inches.  The distance from the 
top of the concrete on the first floor to the top of the concrete on the second floor 
(total floor height) was 11 to 12 feet. Underneath the hole (known as a chute), the 
crew had positioned a 30-yard dumpster into which the crew dumped debris, 
including drywall and carpet.  The dumpster was 6 feet high, 22 feet long and 8-
1/2 feet wide. The area around the dumpster on the ground floor was sealed off 
as part of the containment area.  The dumpster, which would be filled with 
hazardous waste, was first lined with plastic (“poly”) which was draped over the 
sides of the dumpster.  After the dumpster was filled, the crew would fold the 
plastic up over the top, then seal it.  The dumpster would then be removed 
through an airlock and replaced with an empty one. The crew would fill 
approximately four dumpsters per day. 
  

7. Around the chute on the second floor, the crew strung red “danger-
tape” to keep workers away from the hole, since the hole presented a danger of 
falling.  If a worker were required to work inside the danger tape, the worker was 
required to be “tied off” to a retractable lanyard (referred to as a “yo-yo”) which is 
a fall protection device.  Workers would put on a body harness; the back of the 
harness contains a metal ring.  The retractable lanyard consists of a spool with a 
retractable cable which is approximately 20 feet long.  At the end of the cable is a 
“D-ring” which attaches to the harness.  The retractor itself is anchored to the 
ceiling.  The anchor point for the retractable lanyards on this job was on the 
ceiling bar-joist above the chute, 2 feet back from the edge of the chute.  The 
workers had to pull down the cable and attach the cable’s D-ring to the back of 
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their harness.  The retractor has a brake; it senses when the cable is being 
pulled quickly (which would occur in a fall) and locks.  In general terms, the 
operation is similar to that of a seatbelt in a car. 

 
8. During the hearing, Mr. *R demonstrated how the retractable 

lanyard works.  He showed how a worker, while wearing a harness with the 
lanyard clipped to the harness, is able to move freely about, to walk, bend, 
crouch, and perform all normal actions required of construction workers.  He 
demonstrated that if the cable is pulled in a quick fashion, as if a worker had 
fallen, the retractor will quickly lock up. After locking, the cable does not retract, 
i.e. once the retractor senses a quick movement of the cable and locks, it does 
not retract until the weight (or force against the retractor) is released by 
unclipping the D-ring from the harness. The internal spring mechanism in the 
retractor will then wind the cable back up on the spool.     
 
 9. Mr. *R testified that Employer emphasizes safety and has the best 
safety record in the construction industry.  Mr. *R testified that jumping at a job 
site is prohibited and would constitute a violation of Employer’s safety policies, 
and that the Employer enforces its safety policies by disciplining violators. As part 
of the safety program, the crew held daily safety meetings at the job site.  In 
addition, the crew held periodic meetings during the workday, known as a “Job 
Safety Analysis” (JSA) which dealt with safety procedures for any specific task.  
 
 10. There was a Job Safety Analysis done on January 24, 2012, which 
was conducted by supervisor *S.  Mr. *S testified that he discussed with his crew 
the tasks, risks, and the procedures.  The tasks included removal of drywall, 
moving debris with a Bobcat, and sending waste out through the chute, into the 
dumpster.  Various potential hazards were listed, including falls.  Protective 
equipment was referenced.  On the JSA form, Mr. *S wrote that “Tie off 100% all 
the time for use of the shute [sic], don’t let nobody cross the red tape …. If you 
have to go to the dumpster, use ladder and tied [sic] it, somebody to help you, 
never be alone next to the shute [sic]” (Respondents’ Exhibit G).  This form was 
signed by all crew members, including the Claimant.  The Claimant testified that 
he does not recall the two paragraphs cited above being written on the bottom of 
the form when he signed it and he suggested that they were added after all of the 
crew signatures.  The Claimant’s testimony is in conflict with the testimony of Mr. 
*S and is not supported by the weight of the evidence presented at the hearing.  
Thus it is found as fact that the copy of JSA prepared by Mr. *S on 1-24-12 
admitted as Exhibit G is a true and accurate copy of the document as it was 
presented to the crew for signatures.   
 
 11. Employer’s site superintendent for this job was *T.  He testified that 
on the morning of January 24, 2012, he held a safety meeting with the crew 
members, including the Claimant.  This was a daily occurrence, and an additional 
meeting from the one conducted by Mr. *S for the Job Safety Analysis.  Mr. *T 
testified that he holds daily safety meetings on different issues, for all aspects of 
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the job activities.  Prior to the work on the second floor, he trained the crew, 
including the Claimant, in the use of the chute, including the procedure for going 
from the second floor down to the dumpster on the first floor via a ladder, which 
had to be tied off for stabilization.   
 
 12. Mr. *T testified that the retractor, which was used for demonstrative 
purposes at the hearing, was the same type of retractor used by the Claimant.  
He has never known any retractor to fail. 
 
 13. Mr. *T testified that the Employer prohibits jumping at job sites, and 
that violations of safety rules result in discipline, up to termination. 
 
 14. Mr. *T stated that a few days prior to January 24, 2012 (when the 
Claimant was injured), he saw the Claimant driving a Bobcat on the second floor, 
pushing debris.  He told the Claimant that he did not want him driving the Bobcat.  
Mr. *T testified that the Claimant was not happy about this. 
 
 15. After the lunch break on January 24, 2012, the Claimant came up 
to *T and asked for new filters for his respirator.  *T stated that while the 
company had plenty of personal protective equipment, he did not want it wasted.  
He testified that filters last for up to 2 weeks, and it was his impression that the 
Claimant was wasting materials, taking extra time, and acting like he had some 
privileges.  He referenced sending the Claimant back to the company’s office.  
He stated that after this exchange, the Claimant walked away. 
  
 16. Shortly afterwards, Mr. *T received a call on the radio saying that 
someone had been hurt at the chute.  He went there and saw the Claimant on 
top of the dumpster.  The Claimant said he was in a lot of pain.  *T asked the 
Claimant what had happened and the Claimant answered that he had jumped 
down into the dumpster. *T asked why he jumped, and the Claimant answered 
that he thought he would land on the debris before the lanyard locked up.     
 
 17. *T testified that later that day, he and *S went to the hospital and 
saw the Claimant, and that Mr. *R and the Claimant’s father, Employer’s Safety 
Manager, were also present.  When asked what happened, the Claimant  
admitted that he had jumped on purpose; he said he was mad at *T for fighting 
with him about the filters, then the Claimant apologized to *T saying, “Sorry, 
boss.”   
 

18. *S, a foreman for Employer, testified that he conducted a “Job 
Safety Analysis” on January 24, 2012, at which the Claimant was present. *S 
stated that following the lunch break on January 24, 2012, he and the majority of 
his crew had dressed and returned to the containment area, but he was waiting 
for the Claimant to arrive. He had planned to send the Claimant and *U down to 
the dumpster to seal it.  *S stated the Employer uses two people for this task, for 
safety and efficiency.  *S stated that the dumpster was for “soft” debris and 
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contained mostly drywall and some carpet. The crew had a separate dumpster in 
which they threw metal.  *S stated that the ladder was present at the scene, and 
that it was an extension ladder, not an A-frame. 

 
19. *S stated that by the time the Claimant had finished dressing and 

was ready to resume working, *U had already descended into the dumpster. *S 
told the Claimant to go help *U, who had already been working down in the 
dumpster for 10-15 minutes.  
 

20. The Claimant asked *S whether he should go back out of the 
containment area, dress out, then go around to the area on the ground floor 
where the dumpster was located (which had a separate airlock entry area), re-
dress, and then re-enter the containment area. *S testified that the Claimant’s 
suggestion would take twenty to twenty-five minutes, and that by that time, *U 
would be done.   He told the Claimant to climb down the chute using the 
extension ladder that was present.  *S stated that Employer had used this 
method consistently in the past, without problem. He stated that the Claimant did 
not complain that it would be unsafe to descend in this manner.  
 

21. Shortly after, *S was called over to the chute.  He saw the Claimant 
standing on top of the debris of the dumpster. He asked what happened, and the 
Claimant responded that he jumped and hit his back. 
 

22. Later that day, *S and *T drove to the hospital to visit the Claimant.  
The Claimant’s father (who is the Employer’s safety director) was present along 
with Mr. *R. Mr. *S testified that the Claimant was asked by his father whether he 
had jumped on purpose, and that the Claimant responded that he had, because 
he was “mad at -”.  The Claimant said that he thought he would reach the debris 
in the dumpster before the retractor locked up. 

 
23. *U, the coworker who was in the dumpster at the time the Claimant 

was injured, testified through an interpreter.  He stated that after the lunch break 
on January 24, 2012, he was told by supervisor *S to close up the dumpster, i.e. 
wrap the contents and seal them, so that the dumpster could be removed.  He 
was told to perform this task with the Claimant. He waited for the Claimant but 
after a while, *U decided to start the task. *U attached a retractable lanyard to his 
harness, then positioned the extension ladder in the dumpster, and tied the 
ladder off to the underside of the floor (to the bar joists under the floor). He 
descended the ladder, untied the ladder and pushed it back up onto the second 
floor next to the chute, unclipped the cable from his harness, and began to 
smooth the contents of the dumpster so that he could seal it. *U testified that he 
had descended to the dumpster in this fashion several times over the previous 
two weeks.  *U stated that this was the way that the Claimant was expected to 
climb down to the dumpster to help him.  He testified that the surface of the 
debris would sometimes be uneven, but that the ladder, when tied off, was 
steady. The dumpster contained mostly drywall and carpet. *U testified that he 
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knew that jumping into the dumpster was prohibited and would constitute a safety 
violation.  

 
24. *U did not see the Claimant arrive in the dumpster and did not see 

how he got down to the dumpster.  However, while he was busy working in the 
dumpster, *U noticed that the Claimant was suspended by the lanyard, and he 
appeared to be hurt. *U testified that the Claimant’s feet did not touch the surface 
of the debris, and that he lifted the Claimant up and unclipped the cable from the 
Claimant’s harness.  

 
25.  *V (Employer’s project manager for the job at the middle school) 

testified that he was nearby when the Claimant was injured.  He went to the 
dumpster and saw the Claimant standing on the rail of the dumpster, holding 
onto the side of the chute.  The Claimant told *V that he had jumped forward, 
from the floor above, into the dumpster.  Mr. *V testified that the Claimant stated 
that he did not think that the lanyard would lock up that fast, i.e., before he 
landed on top of the drywall and other debris in the dumpster. 
 

26. *W, the Employer’s General Manager, testified that about a week 
after the Claimant’s injury, the Claimant met with him. *W stated that the 
Claimant is the son of the Employer’s long-time Safety Manager, and that the 
Employer had hired the Claimant several years ago at his father’s request.  *W 
stated, however, that the Claimant had previously been terminated due to 
behavioral issues.  After a period of time, the Employer had agreed to rehire the 
Claimant, as a specific favor to his father. 
 

27. At that meeting with Mr. *W, the Claimant was apologetic about his 
actions. He told *W that he did not know what he was thinking, that he had 
jumped because he was angry at *T.  *W considered this to be a very serious 
situation, and stated that the Claimant had been fired for his conduct. 

 
28. The Claimant testified that after the lunch break on January 24, 

2012, before he entered the containment area, he was irritated at *T due to an 
exchange between them about respirator filters.  After he entered the 
containment area, the Claimant was directed by *S to go down to the dumpster 
and assist *U in closing up the dumpster.  The Claimant testified that although *S 
told him to use a ladder, he chose not to.  He testified that he considered it to be 
unsafe.  He testified that there was only an A-frame ladder present.  The 
Claimant admitted that he knew jumping was unsafe, that that it would be a 
violation of the Employer’s safety rules to jump.   

 
29.   The Claimant testified that to get to the dumpster, he clipped the 

retractor cable to his harness, knelt down and placed his arms on the concrete 
floor and slowly lowered himself, backwards.  He estimated the distance from the 
floor to the top of the debris to be 3 to 4 feet.  He stated that as he lowered 
himself, he went to put his foot down on the top of the debris, but either the 
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debris collapsed or he misjudged the landing, and he dropped a foot or two.  He 
stated that the retractor then locked up and swung him into the side of the chute.  
The Claimant stated that he was then down on top of the debris in the dumpster, 
and that he unclipped himself from the cable. 

 
30. The Claimant denied that he jumped into the dumpster.  He denied 

that he told anyone, at any time, that he jumped.  The Claimant testified that it 
was only the Employer’s personnel who chose to use that term.  When asked 
why the Employer’s managers would testify that The Claimant had stated that he 
had jumped into the dumpster, The Claimant replied that the Employer was trying 
to cover it up and push it under the rug.  The Claimant’s testimony on these 
issues is not credible and is in conflict with all of the other witnesses who testified 
that the Claimant specifically told them that he jumped.   
 

31. The Claimant’s father, the Employer’s safety manager, prepared a 
report January 24, 2012 regarding the Claimant’s injury (Respondents’ Exhibit 
H).  The report states that the Claimant had jumped down into the dumpster 
while using a lanyard, and that as a result the lanyard caught him and slammed 
him into the concrete on the second floor.  That report states that the Claimant 
had stated that he did not think the distance involved was enough for the lanyard 
to lock up.  The Claimant testified that he recognized the handwriting and 
signature on the report as his father’s.  When asked as to why his father’s 
statements were so different from the Claimant’s explanation, the  Claimant 
stated that his father had probably gotten together with other company managers 
and used their statements, as opposed to what he (the Claimant) had actually 
said.   

 
32. Dr. Ramaswamy testified by deposition as an expert in 

occupational medicine. Prior to testifying, he reviewed the medical records, 
performed an IME, examined the specific type of retractable lanyard and harness 
as used by the Claimant, and obtained details on the lanyard from the 
manufacturer. Dr. Ramaswamy described the transverse processes. He testified 
that these bones were very solid, and that the force necessary to cause a 
fracture of three such bones, particularly in a young, healthy individual, would be 
very significant.  He explained that because the force consistent with this type of 
fracture is so high, there are often abdominal injuries that also occur from the 
transmission of that force through the abdominal region. 
 

33. The Claimant told Dr. Ramaswamy that to get to the dumpster, he 
slowly lowered himself with his arms, descending backwards from the second 
floor towards the dumpster. When he was very close to the top of the debris, the 
Claimant told Dr. Ramaswamy that the retractor suddenly locked up, and hoisted 
him into the I-beam, injuring him. Dr. Ramaswamy testified that based on his 
examination of the lanyard, the Claimant’s explanation was not likely correct, 
since the retractor locks, but does not hoist a worker back up.  He also stated 
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that given the distances involved, the Claimant’s explanation would not generate 
sufficient force to cause a fracture of transverse processes. 
 

34. Dr. Ramaswamy testified that if the Claimant had jumped forward 
from the second floor into the dumpster with the lanyard anchored above and 
behind him, the forces generated by such actions would be sufficient to cause 
the type of fractures which the Claimant sustained. 

 
35. Dr. Ramaswamy stated that the calculation on which he based his 

opinion was force = mass x acceleration. He stated that the mass (the Claimant’s 
weight) is constant, and that the force increases on a 1:1 ratio with acceleration.  
By jumping, acceleration increases, which leads to an increase in force. By 
jumping, the lanyard would sense the quick movement of the cable and lock up, 
arresting the fall.  The Claimant would then be suspended and a swing would 
develop in a pendulum fashion resulting in a force-vector which would cause the 
Claimant to swing backwards into the side of the chute. Dr. Ramaswamy testified 
that this mechanism of injury would be sufficient to cause type of fractures that 
the Claimant actually suffered. Dr. Ramaswamy’s testimony is credible and 
persuasive.  
 
 36. Although no one saw the Claimant jump from the second floor 
containment area to the dumpster with ACM, the testimony of every Employer 
witness, save the Claimant, was that the Claimant told them he jumped either at 
the scene of the incident, at the hospital or later back at Employer’s office.  Only 
the Claimant testified that he crouched down and tried to lower himself into the 
dumpster.  However, Dr. Ramaswamy’s testimony and the demonstrations of the 
functioning of the retractable lanyard make it very unlikely that the Claimant was 
injured in the manner he described.  The weight of the evidence establishes that 
the most likely scenario resulting in the Claimant’s injuries was that the Claimant 
jumped, the lanyard caught him and stopped and then the Claimant swung and 
hit the concrete side of the chute with sufficient force to cause his fractures.    
 

 
CONCLUSIONS OF LAW 

 
Generally 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 

§ 8-40-101, et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
C.R.S. § 8-43-201.  Respondent bears the burden of establishing that Claimant’s 
injury was caused by a willful violation of a safety rule.  City of Las Animas v. 
Maupin, 804 P.2d 285 (Colo. App. 1990).  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
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a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979)  The facts in a workers' compensation case must be interpreted 
neutrally, neither in favor of the rights of the claimant nor in favor of the rights of 
respondents and a workers’ compensation claim shall be decided on its merits. 
C.R.S. § 8-43-201 (2008). 

 
 Assessing weight, credibility, and sufficiency of evidence in a Workers' 
Compensation proceeding is the exclusive domain of administrative law judge. 
University Park Care Ctr. v. Industrial Claim Appeals Office, 43 P.3d 637 (Colo. 
App. 2001).  Even if other evidence in the record may have supported a contrary 
inference, it is for the ALJ to resolve conflicts in the evidence, make credibility 
determinations, and draw plausible inferences from the evidence.   

The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

When 
determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

Safety Rule Violation 

C.R.S. § 8-42-112(1)(b), provides for a 50% reduction in compensation to 
a claimant where a respondent proves that the claimant's injury was caused by 
the willful failure obey any reasonable rule adopted by the employer for the safety 
of the employee.  The safety rule penalty is only applicable if the violation is 
willful.  The question of whether the respondents proved willful violation of a 
safety rule by a preponderance of the evidence is one of fact for the ALJ. Lori's 
Family Dining, Inc. v. Industrial Claim Appeals Office, 907 P.2d 715 (Colo. App. 
1995).  The question of whether a claimant knew of the safety rule is a factual 
determination for the ALJ.  Gutierrez v. Seven Hills Trucking, Inc., W.C. 4-561-
352 (ICAO April 29, 2004).  Violation of a rule is not willful unless the claimant did 
the forbidden act with deliberate intention. A violation which is the product of 
mere negligence, carelessness, forgetfulness or inadvertence is not willful.  
Bennett Properties Co. v. Industrial Commission, 437 P.2d 548 (Colo. 1968); 
Johnson v. Denver Tramway Corp., 171 Colo. 214, 171 P.2d 410 (1946).  

Conduct which might otherwise constitute a safety rule violation is not 
willful misconduct if the employee's actions were intended to facilitate 
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accomplishment of a task or of the employer's business.  Grose v. Riviera 
Electric, W.C. No. 4-418-465 (ICAO August 25, 2000).  A violation of a safety rule 
will not be considered willful if the employee can provide some plausible purpose 
for the conduct.  City of Las Animas v. Maupin, 804 P.2d 285 (Colo. App. 1990). 

 
 

Application of the Law to the Facts 
 

 The Claimant’s testimony that the only available ladder was an A-frame 
ladder, and not an extension ladder, is not credible.  The Claimant’s testimony 
that he slowly lowered himself into the dumpster backwards, with his arms, is not 
credible.  The Claimant’s testimony that he never stated to Employer’s managers 
that he had jumped is not credible. Several witnesses have testified that, while 
still at the work site, just after he was injured, the Claimant stated that he jumped.  
At the hospital, the Claimant made similar statements.   The Claimant’s father, 
who is the safety manager for the Employer prepared a report that stated that the 
Claimant jumped from the second floor, through the chute, to try to reach the 
dumpster on the first floor.  Approximately a week later, the Claimant made the 
same admission to the Employer’s general manager.  When asked why he 
jumped, the Claimant gave two separate explanations.  He stated that he was 
mad at *T due to an argument about respirator filters.  He also stated that he did 
not think the retractor cable would lock up that fast, i.e., before he landed on top 
of the debris in the dumpster. 
 
 Dr. Ramaswamy testified that the force necessary to fracture transverse 
processes is significant.  Under the Claimant’s version, he slowly descended to 
the point where he was almost at the top of the debris when suddenly the lanyard 
locked.  Even if this were true, it is not probable that the force and momentum 
generated would be sufficient to fracture three transverse processes.  Instead, as 
Dr. Ramaswamy noted, the force necessary to cause fractures is consistent with 
the Claimant jumping into the dumpster, having the retractor lock, and then swing 
him directly into the side of the hole, causing his fractures.  The Claimant’s 
explanations are not probable nor are they credible. 
 
 The Claimant was aware of Employer’s policy against jumping.  He had 
been instructed on the morning of his injury regarding the specific procedure for 
him to safely descend into the dumpster.  He admitted that he knew it was unsafe 
to jump and that it was specifically against Employer’s policies.  All of the other 
employees of the Employer also testified that everyone was aware of the safety 
policy prohibiting jumping.  Nonetheless, the Claimant chose to jump, and as a 
result he sustained injuries.  Therefore, Respondents are entitled to a 50% 
reduction in indemnity benefits based on the Claimant’s willful violation of safety 
rules.   

 
ORDER 

 It is therefore ordered that: 
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Respondents have established that Claimant’s injury resulted from his 
willful failure to obey a reasonable safety rule adopted for the safety of the 
employees and therefore Respondent is entitled to a reduction in benefits 
pursuant to §8-42-112(1).   

 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 16, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NOS. WC 4-869-993-02 

ISSUES 

1. Whether the Claimant proved by a preponderance of the 
evidence that he sustained a worsening of his condition that would 
entitle him to a reopening of W.C. 4-788-301 under C.R.S. §8-43-
303(1). 

2. If the Claimant proved that his condition worsened and he is 
entitled to a reopening of W.C. 4-788-301, whether the Claimant 
proved, by a preponderance of the evidence, that he is entitled to 
medical benefits to cure and relieve the effects of the worsened 
condition. 

 
FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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1. The Claimant filed a Petition to Reopen his workers’ compensation 
claim on February 29, 2012 alleging a worsening of condition, specifically, 
increase in pain in his right hip and right low back from wearing his gun belt 
(Claimant’s Exhibit 5 and 6; Respondent’s Exhibit BB, pp. 108-111).  As the basis 
for his worsening of condition argument, Claimant attached a report from his 
primary care physician, Dr. Patricia Fahey, dated February 24, 2012 which 
assessed the Claimant as having sciatica (Claimant’s Exhibit 6, Respondent’s 
Exhibit W).   

 
2. The Claimant is a Deputy Sheriff who has worked for Employer for 

17 years in traffic enforcement and DUI.   
 
3. The Claimant has a preexisting low back injury from another 

December 2004 motor vehicle accident.  As a result of the Claimant’s prior MVA 
injury, the Claimant complained of low back pain and pain on the right hip and 
pain radiating into his right leg during treatment with his physicians from January 
to June of 2005 (see Respondent’s Exhibit A).   In a discharge summary dated 
June 20, 2005 for the prior MVR injury, the Claimant reported to Dr. Kuper, that 
“he is continuing to do well at this time.  He still has some soreness in the right 
hip” and “[i]t seems to be worse at the end of a shift” (Respondent’s Exhibit A, p. 
38).  Dr. Kuper found “no evidence of any permanent impairment” and imposed 
no restrictions on the Claimant’s activities.    

 
4. The Claimant also had a back injury in 2007 when lifting a 

motorcycle.  The Claimant did not file a workers’ compensation claim for that 
injury or report that injury to his Employer.  There were no medical records 
submitted into evidence relating to that injury.   

 
5. The Claimant suffered an admitted work injury on August 3, 2011 

while performing his normal traffic enforcement duties.    He was riding a 
motorcycle when he was struck by a vehicle and injured his elbow, low back, hip 
and ankles (Claimant’s Exhibit 2).  According to the State of Colorado Traffic 
Accident Report documenting the motor vehicle accident noted that another 
driver struck the right rear of the Claimant’s motorcycle and the Claimant was 
fully ejected from the motorcycle and landed on the street (Claimant’s Exhibit 1).  
The Claimant testified that he was thrown in the air and fell, breaking his fall 
partly with his arm.  He was taken to the emergency room for initial treatment.   

 
6. After the August 3, 2011 work injury, the Claimant took some time 

off from work.  When he returned to work his pain increased and he sought 
medical treatment for his injury.  On October 5, 2011 he saw Dr. Arthur Kuper for 
an initial evaluation.  Dr. Kuper reported that the Claimant “now complains of a lot 
of pain in his right hip that goes down the leg with some discomfort in both 
ankles….[h]is low back is a little sore, mostly in the right lower lumbar region and 
it seems to radiate a little into the right hip.” Dr. Kuper ordered an MRI of the right 
hip (Claimant’s Exhibit 8; Respondent’s Exhibit J, p. 66).  The MRI of the right hip 
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done on October 11, 2011 found no fractures, no evidence of avascular necrosis, 
mild common hamstring tendinosis and early lumbar spondylosis (Claimant’s 
Exhibit 9, Respondent’s Exhibit K).  Through October, the Claimant continued to 
report back and hip pain to his treating physicians Dr. Kuper and Dr. Jeffrey 
Hawke (Respondent’s Exhibits L and M).  On November 1, 2011, the Claimant 
had an MRI of the lumbar spine which showed mild to moderate stenosis 
(Claimant’s Exhibit 10; Respondent’s Exhibit O).  On November 2, 2011, Dr. 
Brian White of Western Orthopaedics evaluated the Claimant on referral from Dr. 
Jeffrey Hawke.  Dr. White reviewed both the MRI of the hip and the lumbar spine 
and found mild degeneration, but no impingement or evidence of significant 
tearing, bursitis or acute fractures.  Dr. White did not believe the Claimant’s pain 
was generated from his hip but opined that the pain was likely neurogenic and 
could be coming from his spine (Claimant’s Exhibit 11; Respondent’s Exhibit O).   

 
7. By November 15, 2011, the Claimant reported less low back and 

right lateral hip and leg pain to Donald Kuppe, D.C.  He also reported that he just 
returned to normal work duties on this date (Claimant’s Exhibit 12; Respondent’s 
Exhibit Q).  On November 22, 2011, the Claimant told Donald Kuppe, D.C., that 
“he has been working the past several days and has been able to do his work 
without limits.  The heavy work belt provokes some right hip discomfort but does 
not stop him from doing his job” (Claimant’s Exhibit 12; Respondent’s Exhibit S).   

 
8. On December 5, 2011, the Claimant saw Dr. Hawke again for 

evaluation of his right lower extremity pain.  Dr. Hawke reported that the Claimant 
told him “he is ‘good’.” The pain was an intermittent faint deep aching in the right 
hip 1/10 to 2/10 at the worst.  Dr. Hawke continued to assess right hip and low 
back pain and bilateral ankle strain, but noted that the Claimant could continue 
regular activities, including full-duty work (Claimant’s Exhibit 8; Respondent’s 
Exhibit T).   

 
9. On January 4, 2012, Dr. Hawke placed the Claimant at MMI for his 

08/03/2011 work injury, “discharged to full-duty work with no evidence of 
permanent impairment.”  He assessed that the “right hip and low back pain, 
resolved” and that the “bilateral ankle strain, asymptomatic” and “left wrist pain, 
at MMI” (Claimant’s Exhibit 4; Respondent’s Exhibit U).   

 
10. The Respondent filed a Final Admission of Liability dated January 

11, 2012 on the basis of Dr. Hawke’s January 4, 2012 report (Claimant’s Exhibit 
3; Respondent’s Exhibit AA).  The Respondent admitted to zero impairment and 
denied liability for future medical care.   

 
11. On February 13, 2012, the Claimant returned to HealthONE for 

evaluation and reported to Dr. Kathy D’Angelo that he was “having a 10/10 pain 
to his right hip and right sacral region, an 8/10 to 4/10 pain from his distal thigh to 
his midcalf.”  The Claimant reported that “he believes the increase in pain is 
secondary to carrying his gun on the right hip, and in particular, carrying the gun 
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in a very stiff holster.”  After the Claimant reached MMI, he took a vacation and 
returned to work in January.  The Claimant reported his right hip and leg pain 
returned on February 8, 2012 “at which time he had 3 days of intense pain with 
difficulty even climbing steps.”  Dr. D’Angelo questioned how the Claimant could 
be completely pain-free on January 4, 2012 and then “incapacitated by the pain” 
by February 8, 2012.  Dr. D’Angelo reported that the Claimant asserts that “the 
difference is that he had to return to work, and in particular, wear his gun.”  Dr. 
D’Angelo opined that she could find “no indication of a causal relationship 
between the intense pain that was debilitating to the point that he could not climb 
steps, that began February 8, 2012, with either his wearing of a gun, or gun belt, 
or a gun holster, nor can I legitimately without any medical concern or lack of 
probability connect his complaints to his August 3, 2011 injury.” Dr. D’Angelo 
ultimately determined that the Claimant remained at MMI and had no new or 
chronic injury or indication of any recurrent injury or exacerbation of a former 
injury (Respondent’s Exhibit V).   

 
12. The Claimant saw Dr. Patricia Fahey at Parker Square Family 

Practice on February 24, 2012.  The Claimant provided Dr. Fahey with the history 
of his 08/11/2011 work injury and reported that he was discharged from care.  Dr. 
Fahey then reports that the Claimant advised her that after he went back to work 
and was “wearing the gun belt” his pain has become so bad again that he can 
hardly put weight on his right lower extremity.  Although he had been off for 4 
days, he had not improved.  Dr. Fahey diagnosed “sciatica and hypertension” 
(Claimant’s Exhibit 6; Respondent’s Exhibit W).   

 
13. On June 7, 2012, Dr. Fahey provided the Claimant with a 

prescription sheet which stated, “[the Claimant] has not reached maximum 
medical improvement for R lower back pain.”  There was no report or other 
explanation provided as support for this conclusion noted on a prescription sheet 
(Claimant’s Exhibit 7, Respondent’s Exhibit W, p. 100).   

 
14. Dr. D’Angelo testified by deposition on August 2, 2011.  In regard to 

the timing of Claimant’s complaints of 10/10 hip pain during the office visit with 
her on February 24, 2012, Dr. D’Angelo testified as follows: 

 
A      Yes.  As a matter of fact, we had a thorough discussion of the 
time frame from January 4, 2012, where he was completely pain-
free with a normal exam, to the incapacitating level of pain that was 
developed by February 8th through the 11th.  He noted the only 
difference was his resuming his work duties and using his gun and 
gun holster, which he categorized as very heavy.  
 
Q     So was he on vacation before that and then came back to 
work and felt the pain in the hip?  
 
A     That is correct.  
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Q     Okay.  Did the timing of that concern you?  
 
A     It did.  
 
Q     Can you tell me why?   
 
A     It is --  In the presence of a normal MRI of the hip and a 
declaration of complete lack of pain on January 4, 2012, to then 
have a patient resume activities several days before developing a 
recurrent incapacitating level of pain to the right hip that is 
attributable to carrying a gun and a gun holster seemed, from a 
medical probability, to be unreasonable. 
 
(Transcript of the Deposition of Kathleen D’Angelo, p. 17, l. 12 - p. 18, l. 

10) 
 
15. Dr. D’Angelo went on to testify that she would not expect a patient 

with his negative diagnostic reports to return to work, wear the gun belt and 
holster and be in such a debilitating amount of pain that he was not able to climb 
stairs. (Transcript of the Deposition of Kathleen D’Angelo, p. 18, ll. 11 -17). 

 
When asked whether she would expect the level of pain in a hip with 

negative diagnostic reports to wax and wane, she opined: 
 
No.  I'm actually at a loss to explain his presentation.  More 
importantly, as an occupational medicine physician, I can't really 
attribute his complaints at North Suburban Occupational Medicine 
to his August 3, 2012 accident.  So I'm at a loss to explain the 
presence of his hip pain as regards to his occupational injury at all. 
  
(Transcript of the Deposition of Kathleen D’Angelo, p. 18, l. 18 – p. 19, l. 

5). 
 
16.   With respect to her review of the 2005 HealthONE records from 

Claimant’s prior MVA, Dr. D’Angelo opined, “Well, what is very notable is that the 
area of pain seems to be identical to the area that he had concerns about in my 
office; that is, posterior right hip pain.  And the level of pain was similar, too.  His 
presentation and his complaints initially were of pain almost up to and including a 
level of 10 out of 10 pain (Transcript of the Deposition of Kathleen D’Angelo, p. 
30, ll.12-24). 

 
17. Dr. D’Angelo further opined that her examination of the Claimant 

found no intrinsic hip injury or cause of pain and she could not attribute that level 
of pain to anything within the hip joint, nor the surrounding musculature. 
(Transcript of the Deposition of Kathleen D’Angelo, p. 33, ll.6-14).  When asked 
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whether she saw any indication of causal relationship between Claimant’s level 
of pain complaints, the August 2011 MVA and his wearing of the gun belt and 
gun holster, Dr. D’Angelo opined: “I couldn’t make any causal relationship.”  
(Transcript of the Deposition of Kathleen D’Angelo, p. 34, ll. 1-7).  Dr. D’Angelo 
testified that within a reasonable degree of medical probability, wearing the gun, 
gun belt or holster did not create a new injury, did not create an exacerbation of a 
pre-existing injury, did not create a worsening of a pre-existing injury, and did not 
created a chronic injury or occupational disease.  (Transcript of the Deposition of 
Kathleen D’Angelo, p. 34, l. 8 – p. 36, l. 4). 

 
18. At the hearing, the Claimant testified that he continued to have low 

back and hip pain after he stopped receiving treatment with Dr. Hawke.  The 
Claimant attributed it to his starting to wear the gun belt again.  He believed it 
may have been the rubbing of the gun belt and the hard backing of his holster.   

 
19. At the hearing, the Claimant testified that he has been given a new 

gun holster and gun belt after requesting one.  He also testified that he has been 
feeling better since then.  The Claimant’s supervisor Sgt. Gene Claps testified 
that when the Claimant asked him questions about a new gun belt and holster, 
Sgt. Claps told the Claimant to just get it replaced and he approved the 
replacement.   

 
20. At the hearing, the Claimant testified that he seeks medical 

treatment for further diagnosis of his condition and that he wanted to be pain free 
as possible and returned to the condition he was in prior to his August 3, 2011 
accident. The Claimant did not further elaborate at the hearing as to the level of 
pain or symptoms that he was currently experiencing.   
  

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), 
Sections 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. C.R.S. § 8-40-102(1). The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence.  C.R.S. § 8-43-201  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents and 
a workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is the exclusive domain of the administrative law 
judge. University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 
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637 (Colo. App. 2001).  Even if other evidence in the record may have supported 
a contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002). The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Petition to Reopen 

The Claimant filed his Petition to Reopen W.C. 4-869-993 on February 29, 
2012 on the grounds that there was a worsening of his medical condition. 
Specifically, he alleged an increase in pain in his right hip and right low back from 
wearing his gun belt.  As the basis for his worsening of condition argument, 
Claimant attached a report from his primary care physician, Dr. Patricia Fahey, 
dated February 24, 2012 which assessed the Claimant as having sciatica.  The 
Petition to Reopen relates to a claim with an original date of injury of August 3, 
2011 when the Claimant.   

On January 4, 2012, Dr. Hawke placed the Claimant at MMI for the work 
injury at issue and noted the Claimant was, “discharged to full-duty work with no 
evidence of permanent impairment.”  He assessed that the “right hip and low 
back pain, resolved” and that the “bilateral ankle strain, asymptomatic” and “left 
wrist pain, at MMI.”   The Respondent filed a Final Admission of Liability dated 
January 11, 2012 on the basis of Dr. Hawke’s January 4, 2012 report and 
admitted to zero impairment and denied liability for future medical care.   

 
On February 13, 2012, the Claimant returned to HealthONE for evaluation 

and reported to Dr. Kathy D’Angelo reporting that his right hip and leg pain 
returned on February 8, 2012 “at which time he had 3 days of intense pain with 
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difficulty even climbing steps.”  In her written medical record, Dr. D’Angelo 
questioned how the Claimant could be completely pain-free on January 4, 2012 
and then “incapacitated by the pain” by February 8, 2012.  Dr. D’Angelo reported 
that the Claimant asserts that “the difference is that he had to return to work, and 
in particular, wear his gun.”  Dr. D’Angelo opined that she could find “no 
indication of a causal relationship between the intense pain that was debilitating 
to the point that he could not climb steps, that began February 8, 2012, with 
either his wearing of a gun, or gun belt, or a gun holster, nor can I legitimately 
without any medical concern or lack of probability connect his complaints to his 
August 3, 2011 injury.” Dr. D’Angelo ultimately determined that the Claimant 
remained at MMI and had no new or chronic injury or indication of any recurrent 
injury or exacerbation of a former injury.   

 
The Claimant then saw Dr. Patricia Fahey at Parker Square Family 

Practice on February 24, 2012.  The Claimant provided Dr. Fahey with the history 
of his 08/11/2011 work injury and reported that he was discharged from care.  Dr. 
Fahey then reports that the Claimant advised her that after he went back to work 
and was “wearing the gun belt” his pain has become so bad again that he can 
hardly put weight on his right lower extremity.  Although he had been off for 4 
days, he had not improved.  Dr. Fahey diagnosed “sciatica and hypertension.” 
On June 7, 2012, Dr. Fahey provided the Claimant with a prescription sheet 
which stated, “[the Claimant] has not reached maximum medical improvement for 
R lower back pain.”  There was no report or other explanation provided as 
support for this conclusion noted on a prescription sheet.   

 
C.R.S. § 8-43-303(1), provides that an award may be reopened at any 

time within six years after the date on the ground of a change in condition.  The 
claimant shoulders the burden of proving his condition has changed and his 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201; 
Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. App. 2005); 
Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in 
condition refers either to change in the condition of the original compensable 
injury or to a change in the claimant's physical or mental condition.  Jarosinski v. 
Industrial Claim Appeals Office, 62 P.3d 1082 (Colo. App. 2002).  Reopening is 
warranted if the claimant proves that additional medical treatment or disability 
benefits are warranted.  Reopening is not warranted if once reopened, no 
additional benefits may be awarded.   Richards v. Industrial Claim Appeals 
Office, 996 P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction Co., 765 
P.2d 1033 (Colo. App. 1988). 

As a threshold matter, the Claimant bears the burden of establishing that 
change in the Claimant’s condition is causally related to the original injury.  
C.R.S. § 8-41-301(1)(c);  Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. 
App. 1985).  The question of whether the claimant met the burden of proof to 
establish a causal relationship between the industrial injury and the worsened 
condition is one of fact for determination by the ALJ.  Cordova v. Industrial Claim 
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Appeals Office, 55 P.3d 186 (Colo. App. 2002); City of Durango v. Dunagan, 939 
P.2d 496 (Colo. App. 1997).  The weight and credibility to be assigned expert 
testimony on the issue of causation is a matter within the discretion of the ALJ. 
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002).  The 
evidence must establish the causal connection with reasonable probability, but it 
need not establish it with reasonable medical certainty. Ringsby Truck Lines, Inc. 
v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. App. 1971); 
Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 P.2d 2993.  
Moreover, medical evidence is not required to establish causation and lay 
testimony alone, if credited, may constitute substantial evidence to support an 
ALJ’s determination regarding causation.  Industrial Commission of Colorado v. 
Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial Commission of 
Colorado, 717 P.2d 1000 (Colo. App. 1986).   

 
Colorado recognizes the “chain of causation” analysis holding that results 

flowing proximately and naturally from an industrial injury are considered to be 
compensable consequences of the injury.  Thus, if the industrial injury leaves the 
body in a weakened condition and the weakened condition plays a causative role 
in producing additional disability or the need for additional treatment, such 
disability and need for treatment represent compensable consequences of the 
industrial injury.  Standard Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 
(1970); City of Durango v. Dunagan, supra.   

In order to prove a causal relationship, it is not necessary to establish that 
the industrial injury was the sole cause of the need for treatment. Rather, it is 
sufficient if the injury is a "significant" cause of the need for treatment in the 
sense that there is a direct relationship between the precipitating event and the 
need for treatment.  A preexisting condition does not disqualify a claimant from 
receiving workers' compensation benefits. Rather, where the industrial injury 
aggravates, accelerates, or combines with a preexisting disease or infirmity to 
produce the need for treatment, the treatment is a compensable consequence of 
the industrial injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 
P.3d 866 (Colo. App. 2001); H and H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990); Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  

 
Dr. D’Angelo raised concerns about the timing of Claimant’s complaints of 

10/10 hip pain during the office visit with her on February 24, 2012, questioning 
how he could have been completely pain-free with a normal exam at MMI on 
January 4, 2012 and then he presented with reports of incapacitating level of 
pain that was developed by February 8th through the 11th.  Dr. D’Angelo 
reported that the Claimant told her the only difference was his resuming his work 
duties and using his gun and gun holster, which he categorized as very heavy.  
Dr. D’Angelo went on to testify that she would not expect a patient with his 
negative diagnostic reports to return to work, wear the gun belt and holster and 
be in such a debilitating amount of pain that he was not able to climb stairs.  

  



 272 

In her review of the 2005 HealthONE records from Claimant’s prior MVA, 
Dr. D’Angelo opined that what she found very notable was that the area of pain 
noted in those records seems to be identical to the area that he had concerns 
about in her office on February 24, 2012, that is, posterior right hip pain.  And the 
level of pain was similar, too.  His presentation and his complaints initially were of 
pain almost up to and including a level of 10 out of 10 pain.   

 
Dr. D’Angelo further opined that her examination of the Claimant found no 

intrinsic hip injury or cause of pain and she could not attribute that level of pain to 
anything within the hip joint, nor the surrounding musculature.  When asked 
whether she saw any indication of causal relationship between Claimant’s level 
of pain complaints, the August 2011 MVA and his wearing of the gun belt and 
gun holster, Dr. D’Angelo could not make any causal relationship.  Dr. D’Angelo 
testified that within a reasonable degree of medical probability, wearing the gun, 
gun belt or holster did not create a new injury, did not create an exacerbation of a 
pre-existing injury, did not create a worsening of a pre-existing injury, and did not 
created a chronic injury or occupational disease.   

 
Although the Claimant testified at the hearing that he continued to have 

low back and hip pain after he stopped receiving treatment with Dr. Hawke, the 
Claimant attributed it to his starting to wear the gun belt again.  He believed it 
may have been the rubbing of the gun belt and the hard backing of his holster.  
Yet, he further testified that he has been given a new gun holster and gun belt 
after requesting one.  He also testified that he has been feeling better since then.  
The Claimant’s supervisor Sgt. Gene Claps testified that when the Claimant 
asked him questions about a new gun belt and holster, Sgt. Claps told the 
Claimant to just get it replaced and he approved the replacement.  While the 
Claimant testified that he seeks medical treatment for further diagnosis of his 
condition and that he wanted to be pain free as possible and returned to the 
condition he was in prior to his August 3, 2011 accident, he did not further 
elaborate at the hearing as to the level of pain or symptoms that he was currently 
experiencing.   

 
Based upon the foregoing, the Claimant has failed to meet his burden of 

establishing that an alleged change in his condition has occurred and is causally 
related to his original injury on August 3, 2011.  The Claimant also failed to 
establish additional medical treatment or disability benefits are warranted in this 
case. 

 
Remaining Issues 

Because the Claimant failed to establish that an alleged change in his 
condition has occurred and is causally related to his original injury on August 3, 
2011, the remaining issue is moot and it is not necessary to address the issues 
of medical benefits.   

ORDER 
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 It is therefore ordered that: 

1. The Claimant’s Petition to Reopen W.C. No. 4-869-933-02 is 
denied and dismissed. 

2. The Claimant’s requests for additional medical benefits are denied 
and dismissed.   

3. All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 17, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-081 

ISSUES 

 1. Whether Claimant has established by a preponderance of the 
evidence that he suffered compensable industrial injuries during the course and 
scope of his employment with Employer on June 26, 2011. 

 2. Whether Claimant has demonstrated by a preponderance of the 
evidence that he received authorized medical treatment that was reasonable and 
necessary to cure or relieve the effects of his industrial injuries. 

FINDINGS OF FACT 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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1. On June 14, 2011 Claimant began working for Employer as a Sales 
Clerk, Cashier and Stocker.  His job duties involved operating a cash register and 
restocking items that weighed up to 35 pounds. 

2. Claimant explained that his store was located in Longmont, 
Colorado and he lived in Greeley, Colorado.  The distance from Claimant’s home 
to his job was 38 miles or a roundtrip commute of 76 miles.  Claimant earned 
$11.00 per hour. 

3. Claimant testified that on June 26, 2011 he was lifting a brake rotor 
out of a shopping cart.  He explained that he experienced a “tweak” between his 
shoulder blades.  Claimant immediately reported his injury to Employer’s 
Assistant Manager and completed an accident report.  The Assistant Manager 
directed Claimant not to lift any merchandise but to only operate the cash 
register.     

4. On June 30, 2011 Claimant visited personal physician Richard L. 
Budensiek, D.O. at Westlake Family Practice.  Claimant testified that he had 
been seeing Dr. Budensiek for anxiety and depression.  Dr. Budensiek’s medical 
record does not mention back pain or a work injury.  Instead, the record reflects 
that Claimant had been suffering from increased episodes of depression in the 
previous two weeks. 

5. On July 7, 2011 Claimant sought treatment for his back condition 
from designated medical provider Workwell.  Claimant reported pain in the 
interscapular region of his back but did not mention neck or shoulder pain.  He 
was diagnosed with myofascial syndrome and received work restrictions. 

6. During the period from July 7, 2011 through September 21, 2011 
Claimant obtained medical treatment from a number of Workwell physicians.  
Claimant continued to report pain in his thoracic spine area.  Physicians 
diagnosed myofascial syndrome in Claimant’s thoracic spine.  Claimant 
underwent physical therapy and remained on work restrictions that included no 
lifting, carrying, pushing or pulling in excess of 10 pounds. 

7. On September 21, 2011 Claimant visited Workwell physician Laura 
Caton, M.D. for an evaluation.  Dr. Caton reiterated that Claimant suffered 
myofascial syndrome in his thoracic spine as a result of lifting a rotor at work on 
June 14, 2011.  She concluded that Claimant had reached Maximum Medical 
Improvement (MMI) and returned him to regular duty employment. 

8. In October or November of 2011 Claimant began employment with 
Silver Mine Subs as a delivery driver.  On September 7, 2011 Claimant had quit 
his job with Employer because of his long commute. 

9. On April 13, 2012 Claimant visited the Workwell Clinic in Greeley.  
He reported neck, upper back and right shoulder concerns.  Claimant remarked 
that he never fully recovered from his original industrial injuries of June 26, 2011.  
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Ryan Otten, M.D. concluded that Claimant was no longer at MMI and assigned 
work restrictions of no overhead work and no lifting or carrying in excess of 10 
pounds with his right arm. 

10. On April 27, 2012 Claimant returned to Workwell and visited Marc-
Andre Chimonas, M.D. for an examination.  He reported severe neck, upper back 
and right shoulder pain.  Claimant again stated that he felt he had never 
recovered from his June 26, 2011 industrial injuries.  Dr. Chimonas diagnosed 
myofascial pain syndrome in Claimant’s thoracic spine and a right shoulder 
strain.  He recommended a right shoulder MRI and continued Claimant’s work 
restrictions. 

11. On July 23, 2012 Claimant visited personal physician David L. 
Ewing, M.D. for an examination.  Claimant had been referred to Dr. Ewing from 
personal physician Dr. Springfield.  Dr. Springfield had diagnosed Claimant with 
a winged scapula.  Dr. Ewing diagnosed Claimant with a probable right long 
thoracic nerve injury and possible radiculopathy. 

12. On August 8, 2012 Claimant underwent an independent medical 
examination with F. Mark Paz, M.D.  Claimant reported that he suffered a back 
injury on June 26, 2011 while lifting parts from a shopping cart.  He commented 
that the pain was localized to the midline of his upper back in between the 
shoulder blades.  Claimant remarked that when he was released from medical 
care for his industrial injuries all of his pain had resolved.  However, in 
approximately February 2012 the pain returned and progressively worsened until 
he obtained medical treatment in April 2012. 

13. Dr. Paz concluded that it was not medically probable that 
Claimant’s symptom complex involving the neck, shoulder and upper back are 
causally related to the lifting incident on June 26, 2011.  He noted that the 
medical records following the incident were consistent with myofascial pain of the 
thoracic spine and Claimant was appropriately discharged after responding to 
chiropractic care and physical therapy.  Dr. Paz maintained that it is not medically 
probable that Claimant would develop a recurrence of symptoms five or six 
months after the original incident with no additional exposures or injuries.  He 
thus summarized that it is not medically probable that Claimant’s neck and right 
shoulder symptoms are related to the June 26, 2011 incident 

14. On August 9, 2012 Claimant underwent an MRI of the cervical and 
thoracic spines through personal medical facility North Colorado Medical Center.  
The MRI revealed mild degenerative disc disease without stenosis. 

15. Dr. Paz testified at the hearing in this matter.  Applying the Division 
of Workers’ Compensation Medical Treatment Guidelines, Dr. Paz concluded 
that Claimant’s current symptoms are not related to the June 26, 2011 lifting 
incident.  He explained that Claimant’s original symptoms were consistent with 
thoracic myofascial pain or inflammation of a muscle group.  The myofascial pain 
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should not have resolved in September 2011 and spontaneously reappeared in 
February 2012 in the absence of any additional exposures.  The typical clinical 
course for a mild thoracic strain is resolution within four to eight weeks.  
Accordingly, Claimant’s medical treatment in 2012 was not causally related to the 
June 26, 2011 lifting incident at work. 

 16. Claimant has demonstrated that it is more probably true than not 
that he suffered compensable injuries during the course and scope of his 
employment with Employer on June 26, 2011.  On June 26, 2011 Claimant was 
lifting a brake rotor out of a shopping cart.  He explained that he experienced a 
“tweak” between his shoulder blades.  Claimant immediately reported his injury to 
Employer’s Assistant Manager and completed an accident report.  Although 
Claimant did not obtain medical treatment for his injuries until July 7, 2011, the 
medical records reveal that he consistently reported injuring his back while lifting 
a rotor out of a shopping cart.  Physicians also consistently diagnosed Claimant 
with myofascial syndrome in the lumbar spine.  By September 21, 2011 Dr. 
Caton reiterated that Claimant suffered myofascial syndrome in his thoracic spine 
as a result of lifting a rotor at work on June 26, 2011.  She concluded that 
Claimant had reached MMI and returned him to regular duty employment.  
Claimant acknowledged that when he was released from medical care all of his 
pain had resolved. 

 17. Claimant has failed to establish that it is more probably true than 
not that the medical treatment he obtained in 2012 was reasonable and 
necessary to cure and relieve the effects of his June 26, 2011 industrial injuries.  
Dr. Paz persuasively concluded that it was not medically probable that Claimant’s 
symptom complex involving the neck, shoulder and upper back are causally 
related to the lifting incident on June 26, 2011.  He noted that the medical 
records following the incident were consistent with myofascial pain of the thoracic 
spine and Claimant was appropriately discharged after responding to chiropractic 
care and physical therapy.  Dr. Paz maintained that it is not medically probable 
that Claimant would develop a recurrence of symptoms five or six months after 
the original incident with no additional exposures or injuries.  The typical clinical 
course for a mild thoracic strain is resolution within four to eight weeks.  Although 
Claimant reported to treating physicians during 2012 that he had never recovered 
from his June 26, 2011 industrial injury, none of the physicians performed a 
causation analysis to determine whether the symptoms were related to the June 
26, 2011 incident.  Accordingly, Claimant’s medical treatment in 2012 was not 
causally related to the June 26, 2011 lifting incident at work. 

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
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litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

Compensability 

 4. For an injury to be compensable under the Act, it must “arise out of” 
and “occur within the course and scope” of employment.  Price v. Industrial Claim 
Appeals Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a 
threshold requirement that an injured employee must establish by a 
preponderance of the evidence before any compensation is awarded.  §8-41-
301(1)(c) C.R.S.; Faulkner v. Industrial Claim Appeals Office,12 P.3d 844, 846 
(Colo. App. 2000). The question of causation is generally one of fact for 
determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. As found, Claimant has demonstrated by a preponderance of the 
evidence that he suffered compensable injuries during the course and scope of 
his employment with Employer on June 26, 2011.  On June 26, 2011 Claimant 
was lifting a brake rotor out of a shopping cart.  He explained that he experienced 
a “tweak” between his shoulder blades.  Claimant immediately reported his injury 
to Employer’s Assistant Manager and completed an accident report.  Although 
Claimant did not obtain medical treatment for his injuries until July 7, 2011, the 
medical records reveal that he consistently reported injuring his back while lifting 
a rotor out of a shopping cart.  Physicians also consistently diagnosed Claimant 
with myofascial syndrome in the lumbar spine.  By September 21, 2011 Dr. 
Caton reiterated that Claimant suffered myofascial syndrome in his thoracic spine 
as a result of lifting a rotor at work on June 26, 2011.  She concluded that 
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Claimant had reached MMI and returned him to regular duty employment.  
Claimant acknowledged that when he was released from medical care all of his 
pain had resolved. 

Medical Benefits 

 6. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  
§8-42-101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  
(Colo. 1994).  It is the Judge’s sole prerogative to assess the sufficiency and 
probative value of the evidence to determine whether the claimant has met his 
burden of proof.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 
P.2d 251, 252 (Colo. App. 1999). 

 7. As found, Claimant has failed to establish by a preponderance of 
the evidence that the medical treatment he obtained in 2012 was reasonable and 
necessary to cure and relieve the effects of his June 26, 2011 industrial injuries.  
Dr. Paz persuasively concluded that it was not medically probable that Claimant’s 
symptom complex involving the neck, shoulder and upper back are causally 
related to the lifting incident on June 26, 2011.  He noted that the medical 
records following the incident were consistent with myofascial pain of the thoracic 
spine and Claimant was appropriately discharged after responding to chiropractic 
care and physical therapy.  Dr. Paz maintained that it is not medically probable 
that Claimant would develop a recurrence of symptoms five or six months after 
the original incident with no additional exposures or injuries.  The typical clinical 
course for a mild thoracic strain is resolution within four to eight weeks.  Although 
Claimant reported to treating physicians during 2012 that he had never recovered 
from his June 26, 2011 industrial injury, none of the physicians performed a 
causation analysis to determine whether the symptoms were related to the June 
26, 2011 incident.  Accordingly, Claimant’s medical treatment in 2012 was not 
causally related to the June 26, 2011 lifting incident at work. 

ORDER 
 
Based upon the preceding findings of fact and conclusions of law, the 

Judge enters the following order: 
 

1. Claimant suffered compensable Workers’ Compensation injuries 
during the course and scope of his employment with Employer on June 26, 2011. 

 
2. Respondents are not financially responsible for Claimant’s medical 

treatment during 2012 because it was not reasonable and necessary to cure or 
relieve the effects of his June 26, 2011 industrial injuries. 

 
3. Any issues not resolved in this Order are reserved for future 

determination. 



 279 

If you are a party dissatisfied with the Judge’s order, you may file a 
Petition to Review the order with the Denver Office of Administrative Courts, 633 
17th Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge’s order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 16, 2012. 
 
Peter J. Cannici 
Administrative Law Judge 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-839-746-01 

ISSUES 

 The issues presented for determination at the hearing were: 

 1. Whether the Respondents have overcome, by clear 
and convincing evidence, the DIME opinion of Dr. Caroline Gellrick 
regarding the Claimant’s status related to maximum medical 
improvement (“MMI”), causation and impairment. 

 2. Whether the Claimant proved, by a preponderance of 
the evidence, that medical treatment recommended by the DIME 
physician and the Claimant’s authorized treating physicians is 
causally related and reasonably necessary to cure and relieve the 
effects of the Claimant’s October 21, 2010 industrial injury.  

FINDINGS OF FACT 

 1. The Claimant is an engineering technician who was employed by 
Employer on October 21, 2010 when he suffered an admitted injury.  After a 
hearing on the issue of compensability held on February 16, 2011, Judge Felter 
ordered that the Claimant was injured in a work related incident on October 21, 
2010 and sustained an injury to his right shoulder, neck, and upper back (see 
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Order from Administrative Law Judge Felter dated March 3, 2011 at Claimant’s 
Exhibit 1 and Respondents’ Exhibit J). 

2. The Claimant does have pre-existing shoulder and back pain.  On 
December 17, 2008, John Reister, M.D. documented bilateral shoulder pain 
which, in the case of the right shoulder, had worsened over the six months prior 
to the Claimant’s visit with Dr. Reister.  The Claimant then received a cortisone 
injection in his right shoulder which provided temporarily relief, as his pain was 
aggravated “a number of times over the next few weeks” (Respondents’ Exhibit 
G, pp. 148-150). 

 
 3. For the October 21, 2010 injury, the Claimant was treated by Dr. 
Artist and Dr. Ogin until the treatment was halted due to the denial by 
Respondents of epidural injections that were prescribed by Dr. Artist and Dr. 
Ogin.   
 
 4. On September 20, 2011, Dr. Artist wrote that he and Dr. Ogin were 
in agreement that another series of injections may provide the Claimant relief 
from his radicular pain.  Dr. Artist further stated that he was not convinced that all 
appropriate treatment had been provided to the Claimant.  As a result of denial 
by the insurance carrier of the recommended injection, Dr. Artist stated, “I feel I 
have no option but to place _ at MMI and perform an impairment rating” 
(Respondents’ Exhibit C, p. 128). 
 
 5. On September 27, 2011, Dr. Ogin sent a letter to the claims 
representative for Insurer in this case (Claimant’s Exhibit 5).  Dr. Ogin was 
concerned regarding the denial of the recommendation for an epidural steroid 
injection on the basis that it was not reasonable or necessary and may not be 
causally related to the admitted injury.  His concern was that it appeared to him 
that the basis for the denial was “a misinterpretation of Dr. Artist’s intentions.”  
While Dr. Ogin had discussed the recommendation for the injection with Dr. Artist 
and was of the impression that Dr. Artist supported the injections, Dr. Ogin was 
informed that the injection was denied “because [Insurer] claimed that Dr. Artist 
recommended against the injection” (Claimant’s Exhibit 5, p. 1).  Dr. Ogin went 
on to state,  

 
 I remain concerned that [the Claimant] is being denied care 
on the basis of several misrepresentations and misleading 
conclusions….Denial of care though, I believe is counter to the 
recommendations in the Medical Treatment Guidelines and to 
generally accepted clinical practice standards established by 
evidence-based medicine…. 

 
 6. Dr. Artist did place the Claimant at MMI on September 30, 2011 
and provided a combined whole person impairment rating of 15%.  In the 
narrative medical record setting forth the impairment rating, Dr. Artist noted: 
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 [The Claimant] is a 54-year-old, right-hand dominant, male 
who presented initially on 10/28/10 with an injury that occurred on 
10/23 as he was building sections of the wall for some engineering 
testing.  He noted some discomfort the day in the evening of the 
injury, but the discomfort did not go away as he had anticipated 
with some rest and sleep.  The symptoms worsened, interfering 
with sleep, work, and recreational activities.  Symptoms were 
initially felt to be muscle skeletal/strain of the right upper back and 
scapula.  However, his symptoms continued to worsen and was 
seen at the emergency room at Swedish Hospital at the end of 
October, and consideration of cervical disc disease was 
entertained.  He subsequently had a cervical MRI, 11/22/11, which 
revealed moderate to severe narrowing of most of the right cervical 
foramina and mild to moderate narrowing of the left cervical 
foramina. 

 Ultimately, a significant portion of the Claimant’s impairment was 
attributed to the cervical condition (Respondent’s Exhibit C, pp. 129-130).   

 7. The Claimant sought a Division Independent Medical Evaluation 
and that evaluation was carried out by Dr. Gellrick on May 1, 2012.  Dr. Gellrick 
performed an extensive review of the medical records. This review considered 
the Claimant’s December 2008 treatment from Dr. Reister, treatment for the 
current injury with Dr. Artist and Dr. Ogin, as well as treatment from his personal 
PCP Dr. Timothy Poate.  Dr. Gellrick also considered IME reports from Dr. Henry 
Roth (Claimant’s Exhibit 3, pp. 1 – 8; Respondents’ Exhibit E, pp. 133 – 140).  
Dr. Gellrick diagnosed the Claimant as follows: 
 

 Right upper shoulder trapezius strain with spasm with 
cervicogenic cephalgia. 
 

a. Severe moderate foraminal stenosis at C3, C5, and 
C6 on MRI testing. 

b. Probable C4 radiculopathy with temporary relief seen 
during anesthetic phase of first epidural. 

c. Cervical facet syndrome aggravated with the Work 
Comp injury of October 21, 2010. 

 
Dr. Gellrick opined that the Claimant was not at MMI.  She noted he “has 

undergone a conservative course of treatment, and all of treatment has been 
lacking due to lack of authorization, unfortunately” (Claimant’s Exhibit 3, p. 10; 
Respondents’ Exhibit E, p. 142).  Dr. Gellrick found that the Claimant’s injury 
“aggravated the cervical spine” and opined that he is still symptomatic for 
cervicogenic headaches coming from the cervical spine on the right side with 
significant stenosis visualized on the MRI.  Because of continued symptoms, Dr. 
Gellrick noted the Claimant limits his activities.  She further opined that, 
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The [Claimant] merits further consideration of diagnostic 
evaluation and treatment.  The patient should undergo a repeat 
EMG/nerve conduction study of the right upper extremity to include 
the cervical spine.  Next, the patient should be re-seen with Dr. 
Ogin to consider selective nerve root blocks individually at C3, C4, 
C5 and C6.  The patient is a candidate for facet blocks and may be 
a candidate for rhizotomy.  Depending on the outcome of these 
injections, the patient may, at Dr. Ogin’s recommendation, need to 
be seen by spine surgery, depending on the results of injection 
treatment.  This is deferred to the physiatrist of record, Dr. Ogin.  
The patient could benefit from trigger point injections of the right 
trapezius as Dr. Roth alluded to in his reports with Dr. Ogin.   

 
(Claimant’s Exhibit 3, p. 10; Respondents’ Exhibit E, p. 142). 

 
In spite of the fact that Dr. Gellrick made her opinion clear that the 

Claimant was not at maximum medical improvement, she noted the DIME panel 
requested residual impairment.  Therefore, she assigned a 20% provisional 
impairment rating in accordance with the findings set forth in her report and she 
opined that there was no apportionment as all of the impairment related to the 
date of injury (Claimant’s Exhibit 3, p. 10; Respondents’ Exhibit E, p. 142).   
 
 8. Respondents filed an Application for Hearing with the stated issue 
of overcoming the Division independent medical evaluation.  Related issues are 
maximum medical improvement, the impairment rating itself, and causation. 
 
 9. In an effort to overcome the DIME, Respondents relied on the 
testimony and written reports of Dr. Roth and Dr. Fall.  Both Dr. Roth and Dr. Fall 
testified that the Claimant’s injuries were myofascial only, and due to muscle 
overuse.  Each of them testified that the Claimant had suffered no aggravation of 
any pre-existing cervical or neurologic condition. 
 
 10. Dr. Henry Roth performed multiple IMEs over the course of the 
Claimant’s treatment in this case.  In his November 10, 2010 written report, Dr. 
Roth noted that he was requested to address issues of “diagnosis, causation, 
Rule 16 for cervical MRI, confounding factors and treatment plan” (Respondent’s 
Exhibit B, p. 9).  Dr. Roth noted that as of the date of the November 10, 2010 
IME, the Claimant’s chief complaint was right upper back pain.  He noted the 
Claimant was not experiencing neck pain and he had no cranial nerve complaints 
(Respondent’s Exhibit B, p. 11).  In this report Dr. Roth opined that “causation is 
indeterminate” and he recommended “the claim be contested while covering 
medicals” (Respondent’s Exhibit B, p. 15).  Dr. Roth recommended a cervical 
MRI, not because he felt that the Claimant’s medical presentation indicated it 
was necessary, but “rather to rule out or rule in the neck as a pathologic source” 
(Respondent’s Exhibit B, p. 16).  Dr. Roth also recommended trigger point 
injections, nerve blocks and exercise conditioning.   In a follow up report dated 
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December 5, 2010, Dr. Roth, having reviewed the Claimant’s cervical MRI, 
opined that the MRI “indicates there is no acute emergency and reaffirmed my 
belief that there is no tissue pathology at risk” (Respondent’s Exhibit B, p. 19).  
Dr. Roth again updated his IME report on January 27, 2011 after the review of 
additional medical records which were provided to him.  Dr. Roth continued to 
opine that the Claimant “does not have an occupational injury or disease” and 
had no change in his earlier assessment (Respondent’s Exhibit B, p. 42).  On 
May 9, 2011, after further review of medical records, Dr. Roth agreed with and 
supported Dr. Artist’s referral to Dr. Ogin although Dr. Roth noted that he was not 
optimistic that this would add much to what had already been determined 
(Respondent’s Exhibit B, p. 73).  After review of new medical records, Dr. Roth 
authored another updated report on September 6, 2011.  After consideration of 
information and opinions of Drs. Artist and Ogin, Dr. Roth opines that he does not 
agree with their recommendations for performing additional epidural steroid 
injections.  Dr. Roth further opined that the Claimant would be better served by 
having a frank conversation with his physicians regarding the limitations of his 
medical evaluation, diagnosis and treatment.  He opined that the injections would 
not result in any sustained benefit or symptom resolution and thus were not 
indicated per the Division of Labor Cervical Treatment Guidelines (Respondent’s 
Exhibit B, pp. 109 - 111).  In his October 10, 2011 IME report #8, Dr. Roth opined 
that “Dr. Artist’s medical impairment rating is technically correct and that this is a 
reasonable application of the AMA Guides for [the Claimant’s] claim and MMI 
status” (Respondent’s Exhibit B, pp. 112-113).  On April 9, 2012, Dr. Roth 
provided another written report opining that although he found Dr. Artist’s 
impairment rating “technically correct,” he disagreed with Dr. Artist’s use of Table 
53 of the AMA Guides for a spinal disorder since Dr. Roth did not believe there 
was sufficient information to support the conclusion of a cervical spine injury 
(Respondent’s Exhibit B, pp. 114-115).   
 
 11. Dr. Allison Fall also conducted an IME of the Claimant on August 
15, 2012.  Upon completion of a record review and a physical examination, Dr. 
Fall opined that the Claimant’s 10/21/10 overuse work injury to his cervical and 
thoracic spine was a myofascial strain or dysfunction and it had resolved.  She 
opined that the Claimant also had underlying cervical degenerative changes with 
no objective evidence of cervical radiculopathy (Respondents’ Exhibit A).  Dr. Fall 
disagreed with Dr. Gellrick’s opinion that the Claimant was not at MMI.  As for the 
date of MMI, Dr. Fall felt that the Claimant reached MMI for the muscular problem 
on the date of the initial evaluation by Dr. Ogin since Dr. Ogin found no 
significant myofascial dysfunction.  To the extent that it is determined that the 
Claimant had a cervical spine radiculopathy which was work related (which Dr. 
Fall did not believe was the case), then Dr. Fall would put the date of MMI at the 
date assigned by Dr. Artist.  Dr. Fall also opined that Dr. Gellrick made errors in 
her impairment rating, first by not accounting for a significantly different left 
rotation measurement, and second by assigning a Table 53 diagnosis for two 
levels of foraminal narrowing and stenosis and Dr. Fall found that the mechanism 
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of injury in this case was consistent with a muscle strain from overuse 
(Respondents’ Exhibit A, p. 6).   
 
 12. Dr. Christopher Ryan also performed an IME and prepared a 
written report dated September 11, 2012 (Claimant’s Exhibit 6).  Dr. Ryan 
conducted an extensive medical record review, including consideration of Dr. 
Roth’s IME reports (Claimant’s Exhibit 6, pp. 1-8).  In addition, Dr. Ryan took the 
Claimant’s past history into account, including the fact that he previously 
performed physically demanding work as a firefighter for many years, had a low 
back injury in his 20’s and suffered a prior shoulder injury.  Dr. Ryan noted that 
the prior conditions resolved and the “pain from [the Claimant’s] shoulder injury 
was not in any way similar…to the pain that he is suffering currently” (Claimant’s 
Exhibit 6, pp. 8-9).  As to the Claimant’s current condition, Dr. Ryan opined that 
“there is no merit to the argument that this was a myofascial condition.”  Upon 
physical examination, Dr. Ryan found “no evidence of what Dr. Roth refers to as 
‘age-related deconditioning’,” rather, Dr. Ryan found the Claimant presented as a 
fit and healthy man with no evidence of general deterioration in muscular function 
(Claimant’s Exhibit 6, p. 9).  By way of diagnosis, Dr. Ryan opined that the 
Claimant “has most probably suffered a substantial permanent aggravation of 
underlying cervical spondylosis with a new onset of polyradiculopathy in the 
upper extremity.”  Dr. Ryan further opined that this was work related and the 
mechanism of injury “supports either a stretch of the cervical nerve roots, 
impingement of cervical nerve roots, or both, depending upon which side of his 
head he laid the sheets of plywood when he was carrying them.”  Further, Dr. 
Ryan found that “the persistence of his symptoms, his temporary response to the 
epidural injections, and his positive response to Neurontin all implicate a 
neuropathic cause for his problem” (Claimant’s Exhibit 6, p. 9).  Finally, Dr. Ryan 
opined in his IME report that “Dr. Gellrick’s opinions regarding the patient’s 
condition, its relatedness to work, and reasonable treatment are all in keeping 
with current medical practice.  I agree with her opinions.  She did not err in her 
Division Independent Medical Examination” (Claimant’s Exhibit 6, p. 10).         
 
 13. At the hearing, Dr. Roth testified that the Claimant’s condition is 
now and always has been a result of a muscle strain only.  He stated that since 
the condition was a muscle strain only, the Claimant has long been at maximum 
medical improvement with no residual impairment.  He testified that everything 
about the Claimant’s condition seen on the MRI is what you would have seen 
prior to the work-related injury.  He stated that the Claimant would be having his 
current neck and back symptoms at age 55 even if his work injury of October 21, 
2010, had not occurred.  He testified that the Claimant’s myofascial discomfort 
which arose from the work injury was unrelated to the Claimant’s degenerative 
spinal condition.  Cervical spine spondylosis is not a disease, but more of a 
process until it becomes more symptomatic.  Dr. Roth testified that the 
mechanism of injury in this case, a very hard day of work without a specific 
incident or event, is not a probable cause of spondylosis or stenosis and it did not 
cause permanent aggravation of the Claimant’s pre-existing conditions.  He 
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further testified that there is no biologic pathway or means by which the 
Claimant’s activity changed the biology in the Claimant’s neck.  Dr. Roth 
specifically testified about his disagreements with Dr. Gellrick’s diagnosis in her 
DIME report.  He found no evidence of a cervical facet syndrome aggravated by 
the Claimant’s Work Comp injury.  He agreed that the Claimant has severe 
moderate foraminal stenosis but notes that it is not caused by the work injury.  
Dr. Roth also disagreed with the diagnosis of probable C4 radiculopathy and 
further testified that even if this diagnosis were correct, it was not caused by the 
work injury.  Based upon Dr. Roth’s understanding of the Claimant’s diagnosis, 
Dr. Roth further opined that Dr. Gellrick’s opinion on MMI was not correct 
because Dr. Roth determined that no sustained benefit will be obtained from the 
additional treatment recommended by Dr. Gellrick.  As for the recommended 
injections, Dr. Roth had little faith in the diagnostic or therapeutic benefit to 
further injections in the Claimant’s neck to obtain subjective reactions from the 
Claimant.  Dr. Roth also stated that, to the extent that Dr. Ogin and Dr. Artist 
agreed with Dr. Gellrick, then he disagreed with these treating physicians as well.   
 
 14. Dr. Fall also testified at the hearing.  She opined that the Claimant 
had degenerative changes in the neck even prior to his 2010 injury, and that the 
only injury that the Claimant sustained on the injury date was myofascial strain or 
dysfunction, or a muscle condition, and that condition had no effect on his pre-
existing spinal condition.  Dr. Fall also testified in conformity with her written IME 
report dated August 15, 2012 on the issue of MMI, noting that she felt the date of 
MMI was, at the earliest, the 5/31/2011 date of Dr. Ogin’s initial evaluation, and 
at the latest, the date of MMI determined by Dr. Artist.  Dr. Fall also testified that 
she would provide a 0% impairment rating since the Claimant’s work related 
injury resulted in solely myofascial strain without any residual effect.  As a result, 
Dr. Fall also disagreed with Dr. Gellrick’s recommendations for additional medical 
treatment.   
  
 15. Christopher Ryan, M.D., testified that he had performed an 
independent medical evaluation of the claimant and found that the Claimant was 
not at MMI.  His testimony was in accord with his written IME report dated 
September 11, 2012.  He testified that the Claimant does have cervical nerve 
root impingement which was produced by the lifting/carrying incident on October 
21, 2010.  He was critical of the diagnosis of Drs. Roth and Fall that the Claimant 
had merely myofascial pain based in part upon his detailed discussion of the 
actual activities the Claimant was performing the day of his work injury.  Dr. Ryan 
also testified that the medical records of the treating physicians consistently 
support the opinion of Dr. Gellrick regarding the existence of a condition related 
to nerve pain.  He supported the diagnosis of Dr. Gellrick that the Claimant 
suffered an aggravation of underlying spondylosis and the C4 radiculopathy 
suggested by the injection done by Dr. Ogin.  Dr. Ryan also supported the 
opinions of Dr. Gellrick with regard to the finding that the Claimant is not at 
maximum medical improvement and that the needed treatment is in line with the 
recommendations of Dr. Artist, Dr. Ogin and Dr. Gellrick.  With respect to errors 



 286 

in the provisional cervical rating of Dr. Gellrick that Drs. Roth and Fall discussed, 
Dr. Ryan points out that this is a provisional rating only and that the most 
important thing is Dr. Gellrick’s opinion that the Claimant is not at MMI and 
requires additional diagnostics and additional therapeutics.   
 
 16. The ALJ finds that the opinions of the DIME physician Dr. Gellrick, 
as supported by the opinion of Dr. Ryan and the treating physicians Drs. Ogin 
and Artist to be credible and finds that their conclusions and opinions are 
reasonably based upon the evidence presented at the hearing.  The opinion of 
the DIME physician is not ambiguous and she has opined that the Claimant is not 
at MMI for all conditions related to his work injury of October 21, 2010.  
Specifically, Dr. Gellrick finds that the Claimant is not at MMI for a work related 
cervical condition with probable radiculopathy.   
 
 17. However, in this case, the ALJ is presented with conflicting medical 
opinions as to whether or not the Claimant is at MMI and whether or not the 
Claimant’s cervical condition is related to the work injury and the extent of any 
impairment.  Dr. Roth and Dr. Fall opine that the Claimant suffered only 
myofascial pain as the result of his work injury and that this has resolved so that 
the Claimant is at MMI and has 0% whole person permanent impairment rating.  
This is in stark contrast with the opinion of the DIME physician who finds that the 
Claimant is not at MMI and at this time has a condition which supports a 
provisional whole person impairment rating of 20%.   
 
 18. Nevertheless, the conflicting medical opinions amount to mere 
differences of opinion and the ALJ finds that the Respondents have failed to 
produce evidence contradicting the DIME physician which is unmistakable and 
free from serious or substantial doubt showing it highly probable that Dr. Gellrick 
is in error.    
   

CONCLUSIONS OF LAW 

Generally 

 The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 
§ 8-40-101, et seq., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant shoulders the 
burden of proving entitlement to benefits by a preponderance of the evidence.  
C.R.S. § 8-43-201.  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979)  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of the claimant nor in favor of the rights of respondents and a 
workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 
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When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  

The ALJ's factual findings concern only evidence and inferences found to 
be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

Burden of Proof for Challenging an Opinion  
on MMI and Causation Rendered by a DIME Physician 

 
The DIME physician’s findings include his subsequent opinions, as well as 

his initial report. Andrade v. Industrial Claim Appeals Office, 121 P.3d 328, 330 
(Colo. App. 2005).  The finding of a DIME physician concerning a claimant’s MMI 
status or medical impairment rating is binding on the parties unless it is 
overcome only by clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  
Clear and convincing evidence is that which is “highly probable and free from 
serious or substantial doubt.”  Thus, the party challenging the DIME physician's 
finding must produce evidence contradicting the DIME which is unmistakable and 
free from serious or substantial doubt showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 1015 
(Colo. App. 2002).   

 MMI exists at the point in time when “any medically determinable physical 
or mental impairment as a result of injury has become stable and when no further 
treatment is reasonably expected to improve the condition.”  C.R.S. §8-40-
201(11.5), C.R.S.  Under the statute, MMI is primarily a medical determination 
involving diagnosis of the claimant’s condition.  Berg v. Industrial Claim Appeals 
Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. Industrial 
Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A DIME physician’s 
findings concerning the diagnosis of a medical condition, the cause of that 
condition, and the need for specific treatments or diagnostic procedures to 
evaluate the condition are inherent elements of determining MMI.  Mosley v. 
Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. 
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a 
DIME physician’s finding that a party has or has not reached MMI is binding 
unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as to MMI is a question of fact for the ALJ 
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as the sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 A finding that the claimant needs additional medical treatment (including 
surgery) to improve his condition by reducing pain or improving function is 
inconsistent with a finding of MMI.  MGM Supply Co. v. Industrial Claim Appeals 
Office, 62 P.3d 1001 (Colo. App. 2002); Reynolds v. Industrial Claim Appeals 
Office, 794 P.2d 1080 (Colo. App. 1990); Sotelo v. National By-Products, Inc., 
W.C. No. 4-320-606 (I.C.A.O. March 2, 2000).  Similarly, a finding that additional 
diagnostic procedures which offer a reasonable prospect for defining the 
claimant’s condition or suggesting further treatment are warranted would be 
consistent with a finding that a Claimant was not at MMI.  Hatch v. John H. 
Harland Co., W.C. No. 4-368-712 (I.C.A.O. August 11, 2000).  However, the 
requirement for future medical maintenance which will not significantly improve 
the condition or the possibility of improvement or deterioration resulting from the 
passage of time shall not affect a finding of MMI per C.R.S. § 8-40-201(11.5), nor 
does the need for recommended diagnostic testing solely to assist in the 
maintenance of a claimant’s condition.  Brownson-Rausin v. Industrial Claim 
Appeals Office, 131 P.3d 1172 (Colo. App. 2005).   

 
 Based upon a credible history from the Claimant, objective findings in the 
medical records of the Claimant’s treating physicians Dr. Artist and Dr. Ogin, MRI 
findings and the persistence of the Claimant’s cervical condition symptoms, Dr. 
Gellrick found that the Claimant’s cervical condition, including probable 
radiculopathy, was related to the work injury and that the Claimant is at not MMI 
for this condition.  
 

Although Dr. Roth and Dr. Fall maintain there is controversy regarding the 
causality of the Claimant’s cervical condition, opining that the Claimant’s work 
injury produced only myofascial pain and no aggravation of the preexisting 
cervical condition, the weight of the evidence and testimony demonstrates 
otherwise.  Therefore, the positions of Dr. Roth and Dr. Fall amount to merely 
differences of opinion on the issue of MMI for the cervical condition.   

 
In the analysis of causation performed by Dr. Gellrick and also Dr. Ryan, 

the doctors find a mechanism of injury on the date of the Claimant’s work injury 
which is consistent with the Claimant’s current condition and consistent with a 
permanent aggravation of the Claimant’s preexisting condition.  These opinions 
were not based merely upon the contemporaneous and coincidental timing of the 
onset of the Claimant’s current cervical pain and a day of hard work on October 
21, 2010.  Rather the opinion of the DIME physician, as supported by Dr. Ryan 
looks closely at the specific activities performed by the Claimant on the date of 
the work injury, the objective findings over the course of the Claimant’s treatment 
and the Claimant’s current condition.   
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Although Dr. Gellrick provided a provisional impairment rating, she did so 
after noting that the Claimant was not at MMI in her opinion and she made it 
clear that this was not a final impairment rating.  Thus, although Dr. Fall and Dr. 
Roth pointed out an error in her cervical rating for using multiple levels, this is 
irrelevant when the rating is merely provisional.   
  
 In sum, the ALJ finds that the opinions of the DIME physician, as 
supported by Dr. Ryan and the treating physicians Dr. Artist and Ogin, to be 
credible and finds that the opinion of the DIME physician is binding.  The 
conflicting medical opinions in this case amount to differences of opinion and the 
ALJ finds that the Respondents have failed to produce evidence contradicting the 
DIME physician which is unmistakable and free from serious or substantial doubt 
showing it highly probable that Dr. Gellrick is in error.   
 

Based upon the foregoing, the Respondents have failed to meet their 
burden of establishing that Dr. Gellrick is in error as to her determination that the 
Claimant was not at MMI.  Dr. Gellrick’s determination that the Claimant is not at 
MMI for all conditions related to the October 21, 2010 work injury has not been 
overcome by clear and convincing evidence.  Therefore, the Respondents’ 
application to overcome the DIME opinion is denied and dismissed.   

Medical Benefits–Reasonably Necessary and Causally Related 
 

Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury.  C.R.S. § 8-42-101.  
However, the right to workers' compensation benefits, including medical benefits, 
arises only when an injured employee establishes by a preponderance of the 
evidence that the need for medical treatment was proximately caused by an 
injury arising out of and in the course of the employment. § 8-41-301(1)(c), 
C.R.S.; Faulkner v. Indus. Claim Appeals Office, 12 P.3d 844, 846 (Colo. 
App.2000).  The evidence must establish the causal connection with reasonable 
probability, but it need not establish it with reasonable medical certainty. Ringsby 
Truck Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 
(Colo.App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 
236 P.2d 2993.  Medical evidence is not required to establish causation and lay 
testimony alone, if credited, may constitute substantial evidence to support an 
ALJ’s determination regarding causation.  Industrial Commission of Colorado v. 
Jones, 688 P.2d 1116 (Colo. 1984); Apache Corp. v. Industrial Commission of 
Colorado, 717 P.2d 1000 (Colo. App. 1986).   

  
Whether a compensable injury has been sustained is a question of fact to 

be determined by the ALJ. Eller v. Industrial Claim Appeals Office, 224 P.3d 397 
(Colo. App. Div. 5 2009).  The weight and credibility to be assigned expert 
testimony on the issue of causation is a matter within the discretion of the ALJ. 
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To 
the extent expert testimony is subject to conflicting interpretations, the ALJ may 
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resolve the conflict by crediting part or none of the testimony. Colorado Springs 
Motors, Ltd. v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); 
Robinson v. Youth Track, 4-649-298 (ICAO May 15, 2007).   

 Although Respondents are liable for medical treatment that is reasonably 
necessary to cure and relieve the effects of the industrial injury, Respondents 
may, nevertheless, challenge the reasonableness and necessity of current or 
newly requested treatment notwithstanding its position regarding previous 
medical care in a case. See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 
1192 (Colo. App. 2002), (upholding employer's refusal to pay for third 
arthroscopic procedure after having paid for multiple surgical procedures).  The 
question of whether a particular medical treatment is reasonable and necessary 
is one of fact for determination by the ALJ. Kroupa v. Industrial Claim Appeals 
Office, supra; Wal-Mart Stores, Inc. v. Industrial Claims Office, 989 P.2d 251 
(Colo. App. 1999). The claimant bears the burden of proof to establish the right to 
specific medical benefits. HLJ Management Group, Inc. v. Kim, 804 P.2d 250 
(Colo. App. 1990).  Factual determinations related to this issue must be 
supported by substantial evidence in the record. Section 8-43-301(8), C.R.S.  
Substantial evidence is that quantum of probative evidence which a rational fact 
finder would accept as adequate to support a conclusion without regard to the 
existence of conflicting evidence. Metro Moving and Storage Co. v. Gussert, 914 
P.2d 411, 415 (Colo. App. 1995). 

 The Claimant has established by a preponderance of the evidence that 
diagnostic and treatment recommendations of the DIME physician Dr. Gellrick, 
as supported by Dr. Ryan, and further supported by the medical records and 
opinions of Dr. Artist and Dr. Ogin, are reasonably necessary to treat and relieve 
the Claimant from the effects of his October 21, 2010 work injury.   

 
Specifically, Dr. Gellrick found that the Claimant’s injury “aggravated the 

cervical spine” and opined that he is still symptomatic for cervicogenic 
headaches coming from the cervical spine on the right side with significant 
stenosis visualized on the MRI.  Because of continued symptoms, Dr. Gellrick 
noted the Claimant limits his activities.  The ALJ finds that Dr. Gellrick’s further 
treatment recommendations are reasonable and necessary, including: further 
consideration of diagnostic evaluation and treatment, a repeat EMG/nerve 
conduction study of the right upper extremity to include the cervical spine, 
consideration selective nerve root blocks individually at C3, C4, C5 and C6 as 
per the recommendation of the Claimant’s treating physicians, consideration for 
facet blocks and rhizotomy, as per the recommendation of the Claimant’s treating 
physicians, and, depending on the outcome of these injections, the patient may 
require spine surgery consultation or possible trigger point injections of the right 
trapezius.   

 

ORDER 
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 It is therefore ordered that: 

 1. The Claimant is not at MMI for all conditions related to his October 
21, 2010 work injury.  The Claimant suffered compensable injuries to his cervical 
spine                          as a result of the October 21, 2010 work injury, and the 
Claimant has not yet reached maximum medical improvement for all of the 
consequences of the admitted work related injury.  Dr. Gellrick’s opinion 
regarding maximum medical improvement is binding.  The Claimant is in need of 
further treatment for his cervical condition to attain maximum medical 
improvement from the October 21, 2010 work related injury.   
 

2. The Respondents’ application to overcome the DIME opinion of Dr. 
Caroline Gellrick  is denied and dismissed. 

 3. The Respondents shall provide the Claimant with medical treatment 
in accordance with Dr. Gellrick’s May 1, 2012 Division independent medical 
examination report and per the recommendations of the Claimant’s authorized 
treating physicians Dr. Artist and Dr. Ogin, or their authorized referrals.   
 
 4. All matters not determined herein are reserved for future 
determination.  

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 16, 2012 

Kimberly  A. Allegretti 
Administrative Law Judge 

 
  

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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ISSUES 

 Did the claimant prove that he is entitled to an award of permanent total 
disability benefits? 

 Did the claimant prove he is entitled to an award of disfigurement 
benefits? 

PROCEDURAL/EVIDENTIARY ISSUES 

A. The ALJ has considered the claimant’s “Objection to Exhibit K” and 
the response filed by the Respondents.  The ALJ granted the Respondents 
permission to submit the functional capacities evaluation (FCE) to Dr. Nicholas 
Olsen and for Dr. Olsen to author a report for purposes of rebutting the FCE.  
Exhibit K is Dr. Olsen’s report dated August 15, 2012.  The ALJ finds that the 
vast majority of the report falls within the scope of the ALJ’s order.  The 
claimant’s contention notwithstanding, it was permissible for Dr. Olsen to refer to 
Dr. William Boyd’s report in evaluating the validity and value of the FCE findings.  
Dr. Boyd’s report was already in evidence and contains some information which 
Dr. Olsen found to be of use when evaluating the FCE.  However, the ALJ finds 
that the last paragraph on page 3 of Dr. Olsen’s report and the first two 
paragraphs on page 4 of the report address Dr. Olsen’s opinions concerning Dr. 
Boyd’s conclusions and offer little if any rebuttal to the FCE.  Consequently, 
these three paragraphs of Dr. Olsen’s FCE report are beyond the scope of the 
ALJ’s order permitting the report.  Thus, those three paragraphs are stricken and 
will not be considered. 

B. The claimant attached a number of articles to his Objection to 
Exhibit K.  These articles contain opinions and information pertaining to the 
validity of MMPI tests administered to persons having head injuries.  The 
claimant requests that in the event Dr. Olsen’s August 15, 2012 report is not 
stricken “in whole or in part” that his remarks concerning MMPI results be 
“considered in light of the neuropsychological authorities” attached to the motion.  
These articles were not admitted into evidence at the time of the hearing and did 
not become evidence merely because the claimant attached them to a post-
hearing motion.  See Subsequent Injury Fund v. Gallegos, 746 P.2d 71 (Colo. 
App. 1987).  However, § 8-43-207(1)(i), C.R.S., permits the ALJ for good cause 
shown to “grant reasonable extensions of time for the taking of any action 
contained in this article.”  Section 8-43-207(1)(j), C.R.S., permits the ALJ, for 
good cause shown, to adjourn any hearing to a later date for the taking of 
additional evidence.  The ALJ concludes there is not good cause to permit 
introduction of these articles at this point in the proceeding.  At the conclusion of 
the hearing, the claimant did not move for a continuance or request an 
opportunity to submit post-hearing documentary evidence to challenge Dr. 
Boyd’s psychological report.  Nevertheless, the ALJ granted the claimant an 
opportunity to take Dr. Boyd’s post-hearing deposition and confront his 
testimony, but the claimant declined this offer because he did not wish to incur 
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the cost of the deposition.  In these circumstances the claimant has not shown 
good cause to admit the articles into evidence at this late date in the 
proceedings.  Indeed, to rule otherwise would require the ALJ to afford the 
respondents some relief to respond to the articles thereby imposing additional 
costs.  Moreover, this entire issue (including admission of Dr. Olsen’s post-
hearing report) arises only because the ALJ granted the claimant’s request to 
submit the FCE beyond the twenty-day time limit contained in § 8-43-210, C.R.S.  
The ALJ concludes further delay in this case is not warranted and that both 
parties have now had ample opportunity to present evidence and challenge 
opposing evidence. 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following 
findings of fact: 

123. The claimant sustained a compensable right shoulder injury on 
June 27, 2006. 

124. On November 14, 2006 John Papilion, M.D., performed 
arthroscopic surgery to repair a torn tendon. 

125. On May 29, 2007 Dr. Papilion performed diagnostic arthroscopic 
surgery and a subacromial decompression and distal clavicle resection of the 
right shoulder. 

126. On March 13, 2008, James Regan, M.D., performed a Division-
sponsored independent medical examination (DIME).  Dr. Regan determined the 
claimant reached maximum medical improvement for his shoulder injury and 
rated him with a 24% upper extremity impairment which converted to 14% whole 
person impairment.  However, Dr. Regan noted the “possibility” the claimant may 
have sustained a brachial plexus injury and recommended testing before 
reaching a final conclusion with respect to maximum medical improvement.   

127. In late April or early May 2009 Gary Ghiselli, M.D., performed 
surgery consisting of a cervical fusion at C4-5 and C5-6. 

128. On December 7, 2009, Dr. Ghiselli performed another surgery 
described as a posterior right sided C4-C5 revision decompression and C4-5 
cabling with posterior fusion. 

129. Soon after the December 7, 2009 surgery the claimant reported 
experiencing a new group of symptoms including vertigo, loss of balance and 
headaches. 

130. On December 17, 2009, an MRI of the cervical spine was read to 
reflect that foraminal stenosis at C4-C5 was improved compared to the prior 
examination.  There was post-surgical hemorrhage and fluid consistent with 
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hematoma/seroma, but it did not compress the neural elements or come in 
contact with the vertebral arteries.   

131. On December 17, 2009 an MRI of the brain was read to confirm no 
stroke, no compression of the canal, intact membranes, and no lesions. 

132. On January 20, 2010 Eric Hammerberg, M.D. performed a 
neurological examination.  The examination was essentially normal except for a 
mildly abnormal gait.  Because the claimant complained of dizziness Dr. 
Hammerberg recommended additional testing; an MR angiogram study to check 
for vertebral artery disease. 

133. On February 10, 2010 Alan Lipkin, M.D., evaluated the claimant for 
complaints of dizziness.  A detailed physical examination was essentially normal 
although Dr. Lipkin removed ear wax impacted in both ears.  Dr.  Lipkin 
recommended additional testing.  Dr. Lipkin’s impressions were “post-surgical 
dizziness and vertigo” although “examination and basic audiometry [were] 
unrevealing.” 

134. On March 22, 2010 the MR angiogram was reported as normal.  An 
MRI of the cervical spine showed healed fusions without complications. 

135. On July 17, 2010 an MRI of the cervical spine was read to reflect 
that the fluid collection seen previously had resolved and the disc bulges were 
stable. 

136. On July 23, 2010 Dr. Ghiselli reviewed the recent MRI and stated, “I 
do not see any lesions in his cervical spine indicating compression of any neural 
structures.  His foramen is widely patent and his strength has returned.  I would 
not put any restrictions on him at all at this point in time.” 

137. On August 20, 2010 Hua Judy Chen, M.D., performed a 
neurological evaluation due to complaints of dizziness, balance problems, 
vertigo, nausea, neck swelling, slurring speech, difficulty swallowing and 
confusion.  The examination was essentially normal except for decreased 
pinprick in the right arm and right leg and use of a cane for walking.  Dr. Chen 
stated that, “I do not have a complete record to explain each individual 
symptom.”  She did not consider the symptoms to be typical for seizure.  She 
recommended additional studies.   

138. On September 29, 2010 John Aschberger, M.D., reported 
medications were not causing the claimant’s problems. Dr. Aschberger reported 
that he had conversed with Dr. Chen who examined the claimant in August 2010 
and Dr. Chen advised him she was not suspicious of a seizure process and was 
“concerned regarding the nature of [the claimant’s] presentation and 
psychological overlay.” 
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139. On October 21, 2010 authorized treating physician Dr. Aschberger 
placed the claimant at MMI with diagnoses of: (1) status post shoulder surgery 
with some residual soreness but mild restrictions in range of motion and good 
strength; (2) C4-5 and C5-6 discectomy and fusion with a C4-5 bone spur 
removal.  Dr. Aschberger recommended permanent restrictions of no reaching 
above shoulder height with the right shoulder; no repetitive cervical motion or 
prolonged overhead work or cervical extension, no balance work, lifting 
restrictions of 10 to 15 pounds or 15 to 20 pounds while lifting up to 20 pounds 
“rarely,” and no significant bending. 

140. On November 3, 2010 Eric Shoemaker, D.O., evaluated the 
claimant.  He diagnosed vertigo/balance deficit of “unclear etiology.”  He 
questioned a psychological overlay/behavioral component and noted:  “[T]here 
are no objective neurologic findings to support an organic cause.”  Also, Dr. 
Shoemaker questioned Claimant’s effort on balance oriented exam maneuvers.   
He concluded:  

 
There are no recommended limitations on the number of hours the 
claimant should be able to stand or walk during a normal 8-hour 
workday.  There are no recommended limitations on the number of 
hours the claimant should be able to sit during a normal 8-hour 
workday.  There are no postural limitations recommended at this 
time.  The amount of weight the claimant should be able to lift or 
carry, frequently or occasionally, is probably 50-100 pounds 
respectively.  There are no manipulative limitations recommended 
at this time.  A single point cane would be recommended at this 
time to assist him in maintaining balance.  It is not recommended 
for Mr. Jarvis to work at unprotected heights due to his apparent 
balance deficits and episodes of vertigo and risk of fall and injury 
when working from these heights.  There are no other relevant 
visual, communicative, or workplace environmental limitations 
recommended at this time.   

141. On December 15, 2010 Dr. Regan re-evaluated the claimant.  He 
opined the claimant was at maximum medical improvement for the shoulder and 
the cervical spine on December 15, 2010.  Regarding the vertigo Dr. Regan 
opined it is related to the December 2009 surgery because it arose soon after the 
surgery.  However, Dr. Regan admitted that the vertigo was a “most unusual 
complication and difficult to support by a literature review.”  Dr. Regan opined the 
claimant was “technically” not at maximum medical improvement for the vertigo 
because diagnostics were pending.  He stated that, “If the testing … is normal or 
if abnormal but does not necessitate further treatment, then it would then be 
reasonable to declare the patient to be at MMI as of the date, 12/15/10”. 

142. On December 7, 2010, Dr. Ghiselli opined the claimant was at 
maximum medical improvement from a cervical spine standpoint.  He stated, “I 
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do not have a good reason for [the claimant’s] postoperative vertigo that seems 
to be quite disabling, as well as his cervicogenic type headaches.” 

143. On September 26, 2011 Dr. Lipkin reviewed vestibular testing 
results, which were all essentially normal.  He noted the brainstem auditory 
evoked response (BAER) was normal; the electrocochleography (ECOG) was 
normal; and the electronystagmography (ENG) was a limited study but the 
portions that were completed were normal.  Dr. Lipkin’s physical neurologic 
examination was also normal except for gait (the claimant walks with a cane) and 
station (unsteady).  Dr. Lipkin assessed vertigo, dizziness and giddiness.  He 
recommended the claimant continue physical activity as tolerated. 

144. On November 25, 2011 Dr. Regan re-evaluated the claimant.  Dr. 
Regan confirmed the claimant reached maximum medical improvement of his 
right shoulder and cervical spine as of December 15, 2010.  However, the 
claimant reached maximum medical improvement for the vertigo on December 1, 
2011.  Dr. Regan rated the claimant’s permanent impairment at 37% whole 
person; 5% for vertigo; 13% cervical spine Table 53; 18% cervical spine range of 
motion; 7% shoulder.  Dr. Regan admitted that there were no objective 
electrodiagnostic findings to support the diagnosis of vertigo and the consequent 
rating.  However, he decided to award 5% for vertigo because Dr. Lipkin had 
diagnosed vertigo and “the opinion of a skilled, highly regarded ENT specialist in 
the community constitutes such ‘objectivity’”.  Dr. Regan agreed with Dr. 
Aschberger’s October 21, 2010 restrictions and recommended the claimant not 
reach above the shoulder with the right upper extremity, avoid repetitive motion 
of the right shoulder, no cervical repetitive motion or prolonged overhead work or 
cervical extension, no balance work, not to ambulate on uneven ground.  Limit 
lifting to the 10 – 15 lb. or 10 – 20 lb. range with 20 lbs. only rarely.  Avoid 
forward bending. 

145. On December 6, 2011 Dr. Aschberger reported the claimant uses 
Opana only with more severe pain and that twenty pills lasted him two months.  
Dr. Aschberger stated, “He has actually pretty good muscular tone at the 
trapezial musculature today without significant tenderness.” 

146. On July 11, 2012 Nicholas K. Olsen, D.O., performed an 
independent medical examination at the respondents’ request.  Dr. Olsen 
reviewed medical records and performed a physical examination of the claimant.   

147. In his report Dr. Olsen noted the claimant exhibited many 
questionable findings and “significant” non-physiologic findings.  Dr. Olsen 
reported the claimant’s active range of motion appeared to be self-limited; 
therefore it was not considered to be objective.  The cervical examination was 
reported as benign with no trigger points identified.  Dr. Olsen opined that, “The 
only portion of [the claimant’s] neurologic system that would be considered 
objective would be the presence of full motor strength.”  The sensory 
examination demonstrated a stocking – glove pattern and the claimant noted a 
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decrease testing in the cranial nerves that is non-physiologic in light of a normal 
brain MRI and “many other” physician examinations that did not identify a deficit.  
The claimant required significant increased time in the finger-to-nose test and 
“demonstrated an inaccuracy of touching his fingertip to his nose that was not 
characteristic of a neurologic injury but rather an intentional exaggeration in 
incoordination [sic].”  The claimant’s report of decreased vibration testing is not 
supported by diagnostic testing in light of a normal brain MRI and the claimant’s 
response to vibratory sensation testing on the mandible that “does not make 
clinical sense.”  The claimant’s decrease in his cervical range of motion does not 
make sense because he did not undergo surgery at the level where a large 
majority of rotation occurs and MRI imaging does not demonstrate any significant 
pathology that would lead to the restriction alleged.  Also, “during the portions of 
the examination where [the claimant] was supplying his history he was able to 
demonstrate range of motion as much as 45 degrees to the right and left in 
rotation.  However, during his examination, he was only able to demonstrate 20 
degrees to the left and 10 degrees to the right during formal testing.”  During the 
examination, the claimant demonstrated a stumbling gait which is not 
characteristically antalgic.  Also, “when stumbling on both heel and toe walking, 
he exhibits clear strength, balance and skills to recover from both falls, 
uncharacteristic of true vertigo.  [The claimant] stumbles and then quickly 
recovers to regain his stability.”  Neurologic examination demonstrated full motor 
strength.  “During the history and over half of the neurologic examination, there 
was no tremor noted in the right upper extremity.  The patient did develop a 
tremor in his right hand that lasted 10 minutes.  The tremor resolved with 
intentional movements of the arm during the finger-to-nose portion when 
checking range of motion of the shoulder.  The tremor would be considered non-
physiologic and is not explained by any neurologic deficit.” 

148. In his report Dr. Olsen opined that the prognosis for the shoulder is 
good based on several physicians’ examinations, including Dr. Papilion.  He also 
opined that the prognosis for the cervical spine is good.   

149. Dr. Olsen opined that despite an extensive evaluation there has 
been no objective testing, including a workup by Dr. Lipkin and a brain MRI to 
support” the claimant’s complaints of dizziness and vertigo.  Dr. Olsen stated that 
Dr. Lipkin’s notes “clearly ruled out an objective cause of these symptoms from a 
vestibular standpoint.”  Dr. Olsen “interpreted” Dr. Lipkin’s September 26, 2011 
assessment of vertigo, dizziness and giddiness to be a “descriptor of symptoms” 
and not a diagnosis.  Dr. Olsen opined that if the claimant’s prognosis is based 
on objective findings his prognosis is good given the fact that he could participate 
in a light duty capacity with a maximum 20 pound lifting limit for both his shoulder 
and neck.  If one ignores all of the non-physiologic signs on examination and the 
inconsistent neurologic examinations by multiple physicians, as well as the fact 
that there is no objective diagnosis of either neurologic or vestibular dysfunction, 
then the prognosis is poor.  Dr. Olsen stated he would not recommend further 
treatment for vestibular or neurologic vertigo because there is no objective 
support for either of these diagnoses. 
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150. On July 25, 2012 William Boyd, Ed.D., ABPN, prepared a report 
concerning his neuropsychological evaluation of the claimant.  Dr. Boyd 
interviewed the claimant and conducted neuropsychological testing.  Dr. Boyd 
expressed some concern regarding “validity issues.”  For example, Dr. Boyd 
noted extremely weak strength in the right hand yet the claimant was observed to 
use the right hand effectively for some tasks such as using his cane.  The 
claimant had difficulty with basic sensation in the right hand yet was observed to 
be able to recognize shapes in this same hand.  Dr. Boyd reported the MMPI 
validity profile suggested a tendency to over-report symptoms and this might 
have been the basis for the claimant’s complaints as only a mild problem with 
complex problem solving was supported by the neuropsychological test results.  
The testing demonstrated a much larger than average number of somatic 
symptoms rarely described by individuals with genuine medical conditions.  The 
claimant provided an unusual combination of responses that is associated with 
non-credible reporting of somatic and/or cognitive symptoms.  He also provided 
an unusual combination of responses that is associated with non-credible 
memory complaints.  The tests suggest the claimant is very likely to have a 
psychological component to his somatic complaints and is very likely to be prone 
to developing physical symptoms in response to stress.   

151. On July 10, 2012 Kristine Couch, O.T.R., performed a functional 
capacities evaluation (FCE).  The evaluation primarily reported the claimant’s 
subjective complaints and perceived abilities.  Subjective listings included the 
claimant’s report of symptoms, and the testing was limited either by the 
claimant’s subjective reports of pain and dizziness or his decision not to 
participate in some tests based on his determination that he was unable safely to 
perform a task.  Ms. Couch recommended that the subjective results be 
correlated with other objective physical findings and subject to further 
interpretation and determination of validity by the treating physician.   

152. On August 15, 2012 Dr. Olsen prepared a report after he reviewed 
the FCE of July 10, 2012.  Dr. Olsen concluded that both the FCE and 
neuropsychological testing support the conclusion that the claimant’s subjective 
complaints, especially from a neurologic standpoint, are not supported by any 
objective evidence.  Dr. Olsen did not consider the FCE helpful from an objective 
standpoint because the claimant was unable to complete most tasks based on 
his self-reported symptoms and inability to tolerate various tasks.  Dr. Olsen 
opined the FCE results were based on the claimant’s “perceived abilities” rather 
than on objective testing, and that Ms. Couch’s recommended limitations are 
based on the claimant’s perceived lack of ability, not objective testing.  Dr. Olsen 
noted that the FCE reflects non-physiologic findings.  For example, Dr. Olsen 
commented about the claimant’s non-physiologic choice of the right hand to hold 
his cane.  Dr. Olsen pointed out that patients with vertigo or balance problems 
carry a cane on the unaffected side.  In this case, no physician prescribed the 
cane but if one had, one would expect a quad cane rather than a single-point 
cane.  Dr. Olsen pointed out that Dr. Boyd’s testing of left hand function was 
opposite of that displayed in the FCE.  Finally, Dr. Olsen summarized his 
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concerns when he pointed out that “[Claimant] has undergone a complete and 
extensive workup by two neurologists and also Dr. Lipkin, a specialist in ENT.  
None of these physicians was able to provide an explanation for the claimant’s 
subjective complaints.  Dr. Olsen opined it is difficult to believe that the claimant 
is functioning below the fifth percentile of unemployed males as indicated by the 
FCE hand function sort when there is no objective evidence to support an injury 
to the brain, cranial nerves or the right upper extremity beyond some borderline 
findings of C6 radiculopathy on the electrodiagnostic examination. 

153. The claimant testified at hearing.  He is 37 years old.  The claimant 
lives in a house with his wife.  He helps around the house with basic chores that 
include laundry, feeding pets, emptying the trash, clearing the kitchen table, 
loading the dishwasher and helping with cooking and meals.  He performs 
physical therapy and exercises.  He ascends and descends stairs to his 
bedroom.  He is familiar with and uses a computer to balance his check book and 
handle finances.  He testified he answered 500 questions on a computer using a 
mouse as part of Dr. Boyd’s evaluation.  His job history includes working with 
auto parts, machine parts warehouse work, and truck driving.  He testified that 
after his second cervical surgery he developed slurred speech, confusion, and 
vertigo.  He does not know what triggers his vertigo.  He stated that he has 
episodes where he blacks out and does not recall what happened.  On occasion 
he has tremors in his right hand and his neck swells.  He testified he does not 
have problems with his left arm but drops items with his right hand.  He claims 
memory problems and regular headaches.  He surrendered his commercial 
driver’s license but still has a regular driver’s license. He is alone during the day 
but testified that others will check on him.  He enters information in a day timer 
and smart phone to keep track of his doctor appointments. 

154. The claimant’s wife testified at the hearing.  She stated that on 
three or four occasions the claimant has fallen asleep quickly, was hard to 
awaken and not coherent.  She was very concerned but not enough to call for 
emergency medical help or take him to the doctor.  She testified the claimant will 
take little naps during the day if they are not up and running.   

155. Anthony Manuele, Ed. D, an expert vocational counselor, prepared 
a report and testified on behalf of the claimant.  Dr. Manuele concluded the 
claimant is unable to return to work on a sustained basis.  He identified  vertigo 
as the primary limiting factor preventing the claimant’s return to work.  Mr. 
Manuele agreed that but for the vertigo and similar subjective symptoms jobs are 
available within the claimant’s abilities and restrictions.   

156. Donna Ferris, expert vocational counselor, submitted a report and 
testified on behalf of the respondents.  Ms. Ferris reviewed medical records, 
identified permanent physical restrictions, interviewed the claimant, evaluated his 
employment history and performed labor market research.  Ms. Ferris noted that 
the claimant is only 37 years old; has a high school diploma, computer skills, and 
transferable skills.  She noted the claimant is not restricted from sitting or 
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standing or walking or driving.  She noted that the claimant’s subjective 
complaints are very different from the objective reports.  Ms. Ferris opined that if 
one disregards the alleged limitations resulting from vertigo, loss of balance, 
tremors and other similar symptoms and relies solely on the physical restrictions 
imposed by Dr. Aschberger and Dr. Regan the claimant is employable in the 
labor market.  From an objective point of view Ms. Ferris opined the claimant is 
able to return to work full or part time and earn wages in many jobs on a 
sustained basis.   

157. The claimant failed to prove by a preponderance of the evidence 
that the industrial injury is a significant causative factor in the alleged permanent 
total disability.  Specifically, the claimant failed to prove his alleged vertigo, 
headaches, balance problems, right upper extremity “tremors” and other 
symptoms were proximately caused by the industrial injury.  Further, the claimant 
failed to prove that the permanently disabling effects of the industrial injury were 
sufficient to render him unable to earn any wages. 

158. Ms. Ferris credibly opined that the residual physical limitations and 
restrictions from the industrial injury, as listed by Dr. Aschberger and Dr. Regan, 
are not sufficient to render the claimant unable to earn any wages.  Her 
testimony in this regard is corroborated by Dr. Manuele. 

159. A preponderance of the evidence establishes that the claimant’s 
reports of vertigo, lack of balance, headaches and dizziness were not 
proximately caused by the December 7, 2009 injury-related surgery.  Instead a 
preponderance of the evidence establishes these symptoms were caused by the 
claimant’s personal psychological tendency to exhibit and exaggerate symptoms 
as a mechanism for coping with stress. 

160. The following evidence, which the ALJ finds to be the most credible 
and persuasive, supports Finding of Fact 37.  Dr. Chen commented that she did 
not have a complete record “to explain each individual symptom” and advised Dr. 
Aschberger that she was not suspicious of a seizure process but was “concerned 
regarding the nature of [the claimant’s] presentation and psychological overlay.”  
Dr. Shoemaker noted symptoms of vertigo and loss of balance.  Dr. Shoemaker 
opined these symptoms were of “unclear etiology” without evidence of “objective 
neurologic findings to support an organic cause.”  Dr. Shoemaker questioned 
“psych overlay/ behavioral component.”  On December 7, 2010 Dr. Ghiselli noted 
he did not “have a good reason for [the claimant’s] post-operative vertigo” or the 
cervicogenic type headaches.  Dr. Boyd, performed a neuropsychological 
evaluation in July 2012 and found  the claimant’s MMPI test showed a profile 
suggesting a “tendency to over-report symptoms and this might have been the 
basis for the complaints as only a mild problem with complex problem solving 
was supported by the psychological test results.”  The MMPI-2RF suggested that 
the claimant “may have over-reported somatic and cognitive symptoms.”  Dr. 
Boyd stated there “was no overall pattern of scores suggestive of significant 
cognitive disturbance associated with brain dysfunction,” and the tests show the 
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claimant is very likely to develop symptoms in response to stress.  Dr. Olsen 
credibly opined that on his examination the claimant exhibited several non-
physiologic findings including very limited (and inconsistent) cervical range of 
motion, a stocking in glove pattern of decreased sensation in the cranial nerves, 
and a tremor that could not be explained by neurologic deficit.  Dr. Olsen opined 
there is no objective evidence to support the claimant’s complaints of vertigo. 

161. The claimant sustained permanent disfigurement to a part of his 
body normally exposed to public view.  This disfigurement consists of a scar on 
the back of the neck that is approximately two inches in length.  The Claimant 
also exhibits two small circular scars on the back of the shoulder and two small 
circular scars on the front of the right shoulder. 

162. Evidence and inferences inconsistent with these findings are not 
credible and persuasive. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following 
conclusions of law: 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without 
the necessity of litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201(1), C.R.S.   A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a workers' compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of 
respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A Workers' 
Compensation case is decided on its merits.  Section 8-43-201.  The ALJ's 
factual findings concern only evidence and inferences found to be dispositive of 
the issues involved; the ALJ has not addressed every piece of evidence or every 
inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

CLAIM FOR PERMANENT TOTAL DISABILITY 
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The claimant alleges that he is permanently and totally disabled as a 
result of the effects of the industrial injury.  The claimant alleges that the 
permanent total disability results from physical limitations caused by the injury as 
well as the effects of vertigo, dizziness, headaches and other symptoms caused 
by the December 7, 2009 cervical surgery.  

To prove his claim that he is permanently and totally disabled, the 
claimant shoulders the burden of proving by a preponderance of the evidence 
that he is unable to earn any wages in the same or other employment.  Sections 
8-40-201(16.5)(a) and 8-43-201, C.R.S.; see City of Boulder v. Streeb, 706 P.2d 
786 (Colo. 1985).  The term "any wages" means more than zero wages.  See 
Lobb v. Industrial Claim Appeals Office, 948 P.2d 115 (Colo. App. 1997); 
McKinney v. Industrial Claim Appeals Office, 894 P.2d 42 (Colo. App. 1995).  In 
weighing whether the claimant is able to earn any wages, the ALJ may consider 
various human factors, including the claimant's physical condition, mental ability, 
age, employment history, education, and availability of work that the claimant 
could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 (Colo. 
1998). 

The claimant must also prove by a preponderance of the evidence that the 
industrial injury was a significant causative factor in the PTD.  Joslins Dry Goods 
Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  In order 
to determine whether the industrial injury was a “significant causative factor” in 
the PTD the ALJ must “determine the residual impairment caused by the 
industrial injury, and determine whether it was sufficient to result in permanent 
total disability without regard to the effects of subsequent intervening events.”  
Lane v. Hospital Shared Services, WC 4-784-015 (ICAO March 23, 2011), see 
also Joslins Dry Goods Co. v. Industrial Claim Appeals Office, supra; Seifried v. 
Industrial Commission, 736 P.2d 1262 (Colo. App. 1986).  The claimant’s 
argument notwithstanding, the ALJ  is not required to give presumptive effect to 
the opinions of the DIME physician in deciding whether the claimant met the 
burden of proof to establish that the industrial injury was a significant causative 
factor in causing an alleged permanent total disability.  Martinez v. Wendy’s , 
Inc., WC 4-603-270 (ICAO April 20, 2010); Sholund v. John Elway Dodge 
Arapahoe, WC 4-522-173 (ICAO October 22, 2004). 

As determined in Findings of Fact 35 through 38, the claimant failed to 
prove the industrial injury is a significant causative factor in the alleged 
permanent total disability.  The ALJ has credited the opinion of the respondents’ 
vocational expert, Ms. Ferris, that the claimant is employable in the labor market 
based solely on the physical restrictions imposed by Dr. Aschberger and Dr. 
Regan.  Further, the ALJ is persuaded that a preponderance of the evidence 
establishes that the claimant’s remaining symptoms of vertigo, loss of balance, 
headaches, dizziness etc. are not causally related to the effects of the industrial 
injury (including the December 2009 surgery), but instead to the claimant’s 
personal psychological tendency to cope with stress by exhibiting and 
exaggerating physical symptoms.  For the reasons stated in Finding of Fact 38, 
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the ALJ is persuaded by medical evidence tending to indicate there is no 
objective physiological explanation for these symptoms.  However, the claimant’s 
psychological profile explains that it is more likely than not that he has a 
propensity to display symptoms as a method of coping with psychological stress.   

For these reasons the ALJ concludes the residual disability caused by the 
industrial injury was not sufficient to render the claimant permanently and totally 
disabled.  Rather, it was the subsequent intervention of the claimant’s personal 
psychological tendency to display physical symptoms as a response to stress 
that produced the reported vertigo, loss of balance, dizziness etc.  The effects of 
the industrial injury were not sufficient to render the claimant permanently and 
totally disabled without regard to the subsequent intervention of the claimant’s 
personal psychological condition.  The claim for permanent total disability must 
be denied.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, supra; 
Seifried v. Industrial Commission, supra. 

DISFIGUREMENT 

 As determined in Finding of Fact 39, the claimant sustained a 
disfigurement to a part of his body normally exposed to public view.  
Consequently he is entitled to an award of disfigurement benefits under § 8-42-
108, C.R.S.  The ALJ awards $800 for the disfigurement. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ 
enters the following order: 

 1. The claim for permanent total disability benefits is denied. 

2. The insurer shall pay $800 to compensate for the claimant’s 
disfigurement. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 19, 2012 
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David P. Cain 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-892-765-01 

ISSUES 

 The issue determined herein is compensability. 

FINDINGS OF FACT 

1. On March 23, 2012, claimant began work for the employer as a 
medical assistant.  He prepared patients for examinations, took vital signs, drew 
samples, and prepared injections, among other duties. 

 
2. Claimant suffered preexisting bilateral knee problems.  In 1998, he 

suffered left knee pain.  Dr. Matthews examined claimant and diagnosed a 
probable medial meniscus tear.  On June 15, 1998, Dr. Matthews performed 
arthroscopic surgery on the left knee.  He found significant patellar damage, but 
did not find a medial meniscus tear. 

 
3. In 2006, claimant’s longstanding right knee problems worsened.  

On October 18, 2006, Dr. Matthews performed a right total knee replacement.  
Claimant testified at hearing that he thought the right knee replacement was 12 
to 15 years ago. 

 
4. In February 2010, claimant injured his left knee while skiing.  A 

February 26, 2010, magnetic resonance image (“MRI”) showed a high-grade 
partial thickness tear of the anterior cruciate ligament (“ACL”), a focal 
subchondral cyst involving the medial tibial spine consistent with chronic change, 
moderate to large patellofemoral joint effusion, and mild chondromalacia of the 
lateral facet of the patella. 

 
5. In 2010, claimant received a course of physical therapy.  

Thereafter, he used a knee brace and used ibuprofen.  Claimant testified that his 
knee “did well” and he had no more problems with it.  Claimant also admitted that 
his left knee never regained stability after the partial ACL tear and that he 
suffered throbbing pain on some nights.  He treated the left knee with rest, ice, 
compression, and elevation (“RICE”).   
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6. On June 12, 2012, *X, the human resources coordinator for the 
employer, met with claimant to discuss his failure to adhere to the employer’s 
policy regarding sharps disposal.   

 
7. On July 9, 2012, *X again met with claimant to provide a written 

warning about his noncompliance with the sharps disposal policy and his failure 
to follow proper patient procedures.  Claimant was required to complete a self-
assessment form.  Claimant argued with *X about the employer policies and 
about other employees’ noncompliance.   

 
8. On July 10, 2012, claimant called *X to report that he was upset 

about the July 9 meeting and with her suggestions about how claimant could 
improve his performance.  On July 12, 2012, claimant provided an addendum to 
his self-assessment to request that two other employees be investigated as well. 

 
9. Claimant alleges that on Friday, July 13, 2012, he went upstairs to 

a storeroom to retrieve four boxes of latex gloves.  He alleges that he descended 
the stair well, reached for the right handrail, missed the handrail, misstepped with 
his left foot, and inverted his ankle.  He alleges that he felt his left knee “pop out” 
by subluxing laterally.  He testified that he put the knee back in place by moving it 
medially.  He testified that this had never happened to him before.  He returned 
to work and did not seek any medical care. 

 
10. Claimant alleges that he reported to another medical assistant, Ms. 

*Y, that he hurt his knee coming down the stairs.  He also alleges that he told the 
receptionist, Ms. *Z , that he hurt his knee.  Ms. *Y and Ms. *Z  testified that 
claimant never informed them that he had injured his knee that day. 

 
11. The employer closed its facility at noon on July 13, 2012, for an 

employee picnic.  Claimant admitted that he attended the picnic for about one 
hour.  He alleges that he talked to a nurse, “Karen,” and informed her that he had 
hurt his knee.  He also alleges that he again talked to Ms. *Z  and again stated 
that he had hurt his knee.  Ms. *Z  talked to claimant for about 15-20 minutes and 
noted that he stood and sat, but never reported that he had any knee pain. 

 
12. On Saturday, July 14, 2012, claimant returned to work for his 

concurrent employer as a radiology technician and surgical technician with his 
knee wrapped.  He was off work from either job on Sunday, July 15, 2012. 

 
13. On Monday, July 16, 2012, claimant returned to work for the 

employer.  He alleges that he had decided to report his work injury from July 13, 
but Ms. *A refused to talk to claimant and informed him that he would be meeting 
with human resources at about 11:00 a.m.  Claimant alleges that he had already 
also decided to resign his employment with the employer. 

 



 306 

14. On July 16, 2012, *X again met with claimant and informed him that 
his job performance was substandard and he was being placed on administrative 
leave pending investigation of another complaint against claimant by a physician.  
Claimant admitted that he was “dismayed” with this information.  He alleges that 
he decided not to report his work injury at that time and he awaited the employer 
contacting him after the investigation.   

 
15. On Wednesday, July 18, 2012, at about 2:00 p.m., *X called 

claimant and requested that he come to the employer’s offices for a meeting at 
3:00 p.m.  He alleges that he informed *X in the phone call that he had suffered a 
work injury.  *X testified that he reported the alleged injury as soon as he 
appeared for the meeting at 3:00 p.m.  *X escorted claimant to the office of Ms. 
*B, who handles the workers’ compensation claims.  Claimant stated that he 
misstepped on the stairs on July 13 and injured his knee, but he had suffered 
previous knee injuries and “knew what it felt like” so he believed that he could 
take care of the knee himself. 

 
16. *X and Ms. *A then met with claimant and informed him that his 

performance was substandard and that his employment would be terminated.  
Claimant then stated that he wanted to resign because he did not want to work 
there if they devalued him.  Claimant testified that he had no animosity toward 
the employer. 

 
17. On July 19, 2012, Physician’s Assistant Mullen examined claimant, 

who reported the history of the alleged July 13, 2012, work injury to the left knee.   
Claimant did not report any prior history of left knee problems, including the 
February 2010 skiing injury.  P.A. Mullen referred claimant for x-rays and a MRI 
of the left knee. 

 
18. The July 23, 2012, MRI showed underlying mucoid degeneration of 

the ACL and an apparent tear, a horizontal tear of the posterior horn and body of 
the medial meniscus, a focal chondral defect in the medial femoral condyle with a 
small intraarticular body, and patellofemoral chondromalacia and knee joint 
effusion. 

 
19. P.A. Mullen referred claimant to Dr. Walden, an orthopedic 

surgeon.  On July 31, 2012, Dr. Walden examined claimant, who reported a 
history of the alleged July 13 work injury, but denied any prior left knee problems.  
Dr. Walden found only small effusion, but a grossly unstable left knee.  Dr. 
Walden diagnosed a complete ACL tear, medial meniscus tear, osteoarthritis, 
and possible loose body.  He recommended surgery to reconstruct the ACL as 
well as a medial meniscectomy and chondroplasty. 

 
20. On August 6, 2012, Dr. Erickson performed a medical record 

review for the employer.  Dr. Erickson concluded that the ACL tear was a 
preexisting condition in light of the mucoid degeneration and the absence of any 
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subchondral contusions.  He also noted that the focal chondral effects in the 
medial femoral condyle would indicate that claimant had a “kissing lesion” from a 
chronic meniscus tear.  Dr. Erickson recommended that the insurer deny the 
request for authorization of the surgery, which the insurer then denied. 

 
21. On August 14, 2012, Dr. Walden wrote to appeal the insurer’s 

denial of the surgery request.  Dr. Walden admitted that the ACL tear was 
controversial and that claimant had chronic changes at the insertional area.  He 
noted, however, that he thought that the effusion, pain over the medial joint line, 
and the described mechanism of injury indicated that the medial meniscus tear 
was acute. 

 
22. On August 26, 2012, Dr. Erickson responded to Dr. Walden’s letter.  

He noted that an episode of instability from an old ACL tear would cause effusion 
and an old medial meniscus tear would also cause medial joint line tenderness.   

 
23. On August 29, 2012, Dr. Ridings performed an independent 

medical examination for respondents.  Claimant reported a history of the 2010 
partial ACL tear, but denied any prior left knee problems and stated that he did 
well until the alleged July 13, 2012, injury.  Dr. Ridings concluded that the medial 
meniscus tear was related to the July 13 injury, but the ACL tear was just a 
natural progression of the preexisting tear.  He agreed that claimant needed both 
the ACL reconstruction and the medial meniscus tear, which should be 
performed at the same time.  He recommended that the insurer be responsible 
for some portion of the surgery by Dr. Walden. 

 
24. Dr. Ridings testified at hearing and noted that he had changed his 

opinions.  After his examination, he received the 1998 medical records from Dr. 
Matthews regarding the left knee treatment and arthroscopy.  He admitted that 
the 1998 arthroscopy did not show a medial meniscus tear, but claimant’s left 
knee symptoms persisted and he received a cortisone injection in October 1998.  
Dr. Ridings concluded that the medial meniscus tear was degenerative rather 
than acute.  He explained that the ACL prevents anterior dislocation of the tibia 
under the femur.  The existence of the preexisting ACL tear made the knee 
unstable, leading to fraying of the medial meniscus and development over time of 
a frank tear.  He noted that claimant’s reported initial symptoms on July 13, 2012, 
were lateral sided pain, which was not indicative of a medial meniscus tear.  Dr. 
Ridings also noted that an acute ACL tear would lead to continuing severe pain 
and claimant would not simply return to work and attend a picnic while delaying 
any report of the injury and need for medical treatment for days.  Dr. Ridings 
agreed that it was possible that claimant suffered a work injury as alleged, but he 
thought that it was probable. 

 
25. Claimant has failed to prove by a preponderance of the evidence 

that he suffered an accidental injury to his left knee arising out of and in the 
course of his employment on July 13, 2012.  The opinions of Dr. Ridings are 
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persuasive.  Claimant’s ACL tear and medial meniscus tear are probably due to 
preexisting conditions and are not due to any accident at work.  P.A. Mullen and 
Dr. Walden received inaccurate histories from claimant.  Claimant’s testimony is 
not credible.  At hearing, claimant alleged that he had simply “forgotten” that he 
had the 1998 left knee arthroscopic surgery.  He provided inconsistent testimony 
about the presence of continuing chronic left knee problems before the alleged 
July 13 injury.  The testimony of Ms. *Z  and Ms. *Y is credible that claimant 
made no contemporaneous report of any knee injury on July 13.  Claimant did 
not report his alleged work injury until the very day that he was called for a third 
meeting with the human resources coordinator after being placed on 
administrative leave pending an investigation of a complaint against him.  
Although it is possible that claimant misstepped and suffered a meniscal tear, it is 
not probable that he suffered any accidental injury on July 13, 2012. 

 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered 
an injury arising out of and in the course of employment.  Section 8-41-301(1), 
C.R.S.; see, Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 
2000); City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. 
Collett, 33 P.3d 1230 (Colo.App. 2001).  If an industrial injury aggravates, 
accelerates, or combines with a preexisting condition so as to produce disability 
and a need for treatment, the claim is compensable.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant must prove that an injury 
directly and proximately caused the condition for which benefits are sought.  Wal-
Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 
1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 
1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ 
compensation case are not interpreted liberally in favor of either claimant or 
respondents.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  As found, claimant has failed to prove by a preponderance of the 
evidence that he suffered an accidental injury to his left knee arising out of and in 
the course of his employment on July 13, 2012. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and 
dismissed. 
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2. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 20, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-670-03 

ISSUES 

The issues for determination are responsibility for termination and 
temporary total disability benefits from February 14, 2012 and continuing.   

 

FINDINGS OF FACT 

1. Claimant sustained a compensable industrial injury to his left 
shoulder on August 23, 2010.   

 
2. Claimant continued to work for Employer after his injury and was 

provided with modified employment.  He then underwent left shoulder 
subacromial decompression with rotator cuff repair on January 17, 2012 with 
Kenneth Keller, M.D. 

 
3. After the surgery, Claimant continued to work at modified duty for 

Employer.  Claimant did not miss any time from work as a result of his left 
shoulder injury between August 23, 2010 and February 14, 2012.   

 
4. Employer hired Claimant in May 2008.  Claimant was trained in the 

company policy as to violence in the workplace.  Such policy prohibits the use of 
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physical force or acts or threats in any form or manner, which are intended to 
intimidate or cause fear or bodily harm.  The policy also provides that any 
violation will result in disciplinary action up to and including termination 
(Respondents’ Exhibit p. 23). 

 
5. Claimant was previously given a written disciplinary action due to 

violence in the workplace and was suspended for five days.  He was reinstated 
on February 10, 2010 with a final notice that any further violations would result in 
termination (Respondents’ Exhibit p. 20).  

 
6. Claimant also sustained a low back injury on August 16, 2011, 

which is the subject matter of W.C. No. 4-871-363.  On February 14, 2012, the 
Claimant had low back pain while at work.  Due to his complaints of severe pain, 
he was placed in a stair chair, strapped to the chair and taken from the floor to 
the nurse’s office.   

 
7. Claimant testified that on February 14, 2012 he had pain in his low 

back Claimant testified that he recalls being put in the chair and that the next 
thing he remembers is being in the ambulance.  Later he testified that he was 
taken in the chair to the nurse’s office where he called 911 and the police arrived, 
who called an ambulance.  He testified that he was not provided treatment but 
that someone kept screaming in his ear.  He testified that he recalled placing his 
right hand up to his ear.  He testified that he does not recall hitting or punching 
anyone and claims that there was no physical contact.   

 
8. *A is the Safety Manager for Employer.  He received a phone call at 

home from another employee on February 14, 2012 advising that Claimant had 
been taken to the nursing office.  When Mr. *A  arrived, the Claimant was sitting 
in the stair chair and requesting an ambulance.  Mr. *A  helped to unbuckle the 
straps from the stair chair and move Claimant to a chair.  Claimant kept leaning 
forward almost falling out of the chair.  Mr. *A  sat in the stair chair in front of the 
Claimant and when he turned his head, Claimant punched Mr. *A  on the right 
side of his face.  Another employee, Juan Labra separated him from Claimant.   

 
9. Mr. *B  was a supervisor on the date of the incident and had helped 

bring the Claimant to the nursing office.  He came back to the nursing office to 
check on the Claimant.  He observed Mr. *A  sitting in the stair chair in front of 
the Claimant.  While Mr. *A  was talking to the Claimant, Claimant hit Mr. *A  in 
the face.  Mr. *B  then came between the two and took Mr. *A  out of the room.   

 
10.  *C is also an employee of Employer who was at the nursing office 

on February 14, 2012 while Claimant was talking to Mr. *A .  According to Ms. *C, 
Claimant was sitting in a chair bent over and was throwing himself forward.  Mr. 
*A  was sitting in front of the Claimant in the stair chair speaking to the Claimant.  
Ms. *C saw Claimant lean forward and punch Mr. *A  in the face and heard his 
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jaw pop.  Mr. *A  pushed back on the stair chair, which had wheels, and Mr. *B  
then took Mr. *A  out of the room. 

 
11. Claimant denies ever being previously disciplined or suspended 

due to violence in the workplace.  His testimony is not credible based upon the 
personnel documents that indicate that Claimant had been provided with the 
policy and had been disciplined previously.  Claimant at first testified that he had 
no memory of what occurred on August 23, 2010 other than being taken from the 
floor and being in the ambulance.  However, later he described being at the 
nurse’s office and someone screaming at him.  He denies any contact or physical 
violence.  The Administrative Law Judge does not find the Claimant’s testimony 
to be credible.  The Administrative Law Judge finds the testimony of Mr. *A , Mr. 
*B , and Ms. *C to be consistent and credible.   

 
12. Personnel records indicate that Employer performed an 

investigation with interviews from eight employees.  Based on this investigation, 
“the employee was terminated for violence in the workplace.  He hit Employer’s 
Safety Manager in the face.” (Respondents’ Exhibit pp. 9-10). Taking into 
consideration the testimony presented at hearing and the employment records, 
the Administrative Law Judge finds that the Claimant was responsible for his 
termination.  Employer would have continued to accommodate Claimant’s 
restrictions if he had not been terminated on February 14, 2012.   

 
13. Claimant alleges that he was terminated due to his industrial injury.  

However, his testimony is not supported by the termination paperwork and 
employment records.  The testimony of the Employer witnesses regarding the 
incident on February 14, 2012 and the resulting termination was credible, 
persuasive and is found as fact.  

 
14. The preponderance of the evidence demonstrates that Claimant 

was responsible for his termination of employment.  The Claimant had previously 
been disciplined and suspended for violence in the workplace and was aware 
that any additional incident would result in his termination.  Claimant could 
reasonably expect that his action on February 14, 2012 when he punched the 
Safety Manager would result in termination of employment.   
 

CONCLUSIONS OF LAW 

 The purpose of the Workers’ Compensation Act of Colorado is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of litigation.  Section 8-40-
102(1), C.R.S.  A claimant shoulders the burden of proving by a preponderance of 
the evidence that his injury arose out of the course and scope of his employment.  
Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985).  A preponderance of the evidence is that which leads the trier of fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
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Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers’ 
compensation case must be interpreted neutrally, neither in favor of the rights of the 
claimant nor in favor of the rights of respondents.  Section 8-43-201, C.R.S. 
 
 When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice or interests.  See Prudential Insurance Co. v. 
Cline, 98 Colo. 275, 57 P.2d 1205 (1936).  A workers’ compensation case is 
decided on its merits.  Section 8-43-201, C.R.S.  The ALJ’s factual findings concern 
only evidence that is dispositive of the issues involved.  The ALJ has not addressed 
every piece of evidence that might lead to a conflicting conclusion and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, 
Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 
 Sections 8-42-105(4) and 8-42-103(1)(g), C.R.S. bar temporary total 
disability benefits when, after the work injury, a claimant causes his wage loss 
through his own responsibility for the loss of employment.  Colorado Springs 
Disposal v. Industrial Claim Appeals Office, 58 P.3d 1061 (Colo. App. 2002).  An 
employee is “responsible” for his termination if the employee precipitated the 
employment termination by a volitional act that an employee would reasonably 
expect to result in the loss of employment.  Thus, the fault determination 
depends on whether Claimant performed some volitional act or otherwise 
exercised a degree of control over the circumstances resulting in termination.  
Padilla v. Digital Equipment Corp. 902 P.2d 414 (Colo. App. 1994), opinion after 
remand, 908 P.2d 1185 (Colo. App. 1995).   
 
 The termination statutes constitute an affirmative defense to an otherwise 
valid claim for temporary disability benefits. The burden of proof is on the 
respondents to establish the claimant was responsible for the termination from 
employment.  Whether an employee is at fault for causing a separation of 
employment is a factual issue for determination by the ALJ.  Gilmore v. Industrial 
Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008).  Violation of an 
employer’s policy does not necessarily establish the Claimant acted volitionally 
with respect to a discharge from employment.  Gonzales v. Industrial 
Commission, 740 P.2d 999 (Colo. App. 1987).  A claimant acts volitionally if he is 
aware of what the employer requires and deliberately fails to perform 
accordingly.  Gilmore v. Industrial Claim Appeals Office, supra.   
 
 In this case, the Claimant was aware of what  Employer required and was 
aware of the policy in regards to violence in the workplace.  He had previously 
been involved in an incident involving violence in the workplace and had been 
suspended and disciplined.  His actions on February 14, 2010 were volitional and 
he did exercise a degree of control over the circumstances resulting in his 
termination.  Respondents have established that the Claimant was responsible 



 313 

for his termination.  Therefore, the Claimant is barred from receiving temporary 
disability benefits pursuant to Section 8-42-103(1)(g) and C.R.S. 8-42-105(4), 
C.R.S.   
 

ORDER 

 It is therefore ordered that: 

 1. Claimant’s claim for temporary disability benefits from the period 
from February 14, 2012 and continuing is denied.   
 
 2. All matters not previously determined and not determined herein 
are reserved for future determination.  

DATED:  November 27, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NOS. 4-797-376-03 & 4-878-688 

ISSUES 

 Did claimant prove by a preponderance of the evidence in WC No. 4-797-
376 that the permanent impairment from her left shoulder injury is not a 
loss enumerated on the schedule of injuries? 

 Did claimant prove by a preponderance of the evidence in WC No. 4-878-
688 that she sustained a compensable occupational disease to her right 
upper extremity arising out of and within the course of her employment 
with the employer? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

163. Employer operates a meat-packing business, where claimant 
began working on the processing line on February 25, 2008. Claimant's age at 
the time of hearing was 41 years. Claimant quit working for employer in 
December of 2011. 
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164. On June 10, 2009, claimant experienced a sharp pain in her left 
shoulder while separating cow intestine from lard. Claimant was pulling the 
intestine with her left hand while using a knife in her right hand. Insurer has 
admitted liability for claimant’s left shoulder claim, which is designated W.C. No. 
4-797-376. Claimant left work because of her left shoulder injury on August 27, 
2010, and returned to work on August 1, 2011. 

165. On July 29, 2011, employer filed an Employer’s First Report of 
Injury, based upon claimant’s complaints of right shoulder pain. This claim is 
designated W.C. No. 4-898-688. Insurer filed a Notice of Contest on August 11, 
2011. Claimant later filed a Workers’ Claim for Compensation (WCC) on 
February 13, 2012. In the WCC, claimant alleged that her right shoulder pain 
arose out of overuse from writing, with a date of onset of July 29, 2011, which is 
odd in light of the fact she did not return to work at employer until August 1, 2011. 

166. Employer referred claimant to Concentra Medical Centers, where 
Alan Shackleford, M.D., Hector Brignoni, M.D., and Christopher Keenan, M.D., 
treated her at various times. Dr. Keenan referred claimant for a magnetic 
resonance imaging (MRI) scan of her left shoulder, which she underwent on 
August 24, 2009. Dr. Brignoni placed claimant at maximum medical improvement 
(MMI), because he found inconsistencies in her history. 

167. Claimant requested a division-sponsored independent medical 
examination (DIME) through the Division of Workers' Compensation. The division 
appointed Physiatrist John Bissell, M.D., the DIME physician. Dr. Bissell 
examined claimant on March 30, 2010, when she complained of right shoulder, 
neck, and mid back pain, which she asserted began at the same time as her left 
shoulder injury. Dr. Bissell determined that claimant had not reached MMI for her 
left shoulder injury. Dr. Bissell also determined claimant’s complaints of right 
shoulder, neck, and mid back pain were unrelated to her left shoulder injury. 

168. Claimant’s attorney referred her to Physiatrist Greg Reichhardt, 
M.D., who became an authorized treating physician. Dr. Reichhardt evaluated 
claimant on June 23, 2010, and determined claimant’s neck and right shoulder 
complaints were non-work related. Dr. Reichhardt counseled claimant to quit 
smoking cigarettes.  Dr. Reichhardt  recommended a referral of claimant for a 
surgical consult to Kosta M. Zinis, D.O.  Dr. Reichhardt referred claimant for 
physical therapy treatment.  

169. Dr. Reichhardt and Dr. Zinis treated claimant over the following 
months. Dr. Zinis injected the subacromial space of claimant’s left shoulder on 
July 8, 2010, which provided claimant only one day of relief. Dr. Reichhardt 
performed electrodiagnostic (EMG) testing, which ruled out cervical radiculopathy 
or other nerve pathology in her left arm. Dr. Zinis nonetheless recommended a 
cervical MRI scan because he was concerned claimant’s complaints were more 
cervical then left-shoulder related. Dr. Reichhardt agreed with Dr. Zinis’s 
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recommendation in order to manage claimant’s care. Claimant underwent the 
cervical MRI scan on August 27, 2010.  

170. Dr. Zinis performed arthroscopic surgery on claimant’s left shoulder 
on August 30, 2010. Dr. Reichhardt and Dr. Zinis followed claimant’s course of 
treatment after surgery. Claimant underwent physical therapy and reported to Dr. 
Zinis she was doing poorly. In October of 2010, Dr. Zinis recommended another 
MRI scan of claimant’s left shoulder, which she underwent on November 1, 2010. 
Dr. Zinis reviewed the MRI scan with claimant and referred her for additional 
physical therapy. In December of 2010, Dr. Zinis injected the subacromial space 
of claimant’s left shoulder and continued to refer her for physical therapy. 
Claimant later reported 50% relief for one week from the injection. In January of 
2011, claimant reported to Dr. Zinis that physical therapy was not helping. Dr. 
Zinis wrote  on January 6, 2011: 

I cannot find any reason for her to continue with pain. Her MRI has 
been negative.  

Dr. Zinis recommended a second opinion evaluation by Othopedic Surgeon 
Andrew Parker, M.D. 

171. Dr. Parker initially evaluated claimant on February 7, 2011, and 
asked her to return with Dr. Zinis’s operative report and the actual MRI scans 
from before and after surgery. Claimant failed to tell Dr. Zinis on February 8th that 
she saw Dr. Parker the day before. Dr. Zinis again recommended a second 
opinion evaluation. On February 9, 2011, Dr. Reichhardt discussed with claimant 
employer’s offer of modified work for a beef stamp position, which claimant felt 
she could not perform. Dr. Reichhardt declined to approve the beef stamp job at 
that time. On February 21, 2011, Dr. Parker injected the acromioclavicular (AC) 
joint of claimant’s left shoulder and told her to return in 4 weeks. 

172. Dr. Reichhardt evaluated claimant on March 9, 2011, when she 
reported a marked increase in bilateral shoulder pain following the injection by 
Dr. Parker. Dr. Reichhardt also spoke with Dr. Parker, who was not optimistic 
that further surgery would help claimant’s left shoulder. Dr. Parker reevaluated 
claimant on March 21, 2011, and indicated his opinion that claimant was not a 
good surgical candidate. Following his evaluation of claimant on March 24, 2011, 
Dr. Zinis agreed with Dr. Parker in recommending against further surgery.  

173. Dr. Reichhardt consulted with Dr. Zinis before placing claimant at 
MMI on March 30, 2011. Dr. Reichhardt noted that claimant disagreed with his 
assessment of MMI. Dr. Reichhardt again opined that neither claimant’s 
complaints of right shoulder pain nor her complaints of right arm pain were 
related to her left-shoulder injury.  Dr. Reichhardt rated claimant’s permanent 
medical impairment at 12% of the left upper extremity based upon range of 
motion limitations.  Dr. Reichhardt converted the 12% upper extremity rating to 
7% of the whole person impairment according to the American Medical 
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Association Guides to the Evaluation of Permanent Impairment, Third Edition 
(Revised) (AMA Guides). In his report of December 14, 2011, Dr. Reichhardt 
wrote: 

I did receive a letter from [claimant’s] attorney noting that I did not 
give her an impairment for distal clavicle excision. She did indeed 
have a distal clavicle excision and the Division Guidelines do 
indicate that 10% impairment should be given for this. I apologize 
for this oversight. 

Dr. Reichhardt thus corrected his impairment rating to 21% of the left upper 
extremity, which he converted to 13% of the whole person according to the AMA 
Guides.  

174. On June 30, 2011, Dr. Reichhardt reviewed videos of light-duty jobs 
employer proposed to offer claimant: One involved stamping carcasses as they 
travelled on an overhanging rack past USDA inspectors; the second involved 
inspecting carcasses and trimming contamination. Dr. Reichhardt approved both 
jobs as appropriate for claimant’s left shoulder function. Dr. Reichhardt however 
indicated he could not comment whether claimant could perform the jobs in light 
of her complaints of right shoulder and cervical pain. Dr. Reichhardt explained 
that he had not treated those non-work-related complaints. 

175. At Dr. Reichhardt’s request, Dr. Zinis reevaluated claimant on 
December 8, 2011. On physical examination, Dr. Zinis observed: 

[Claimant] exhibits only being able to left her arm 30 degrees away 
from body under her own ability, and her effort is questioned 
significantly. In fact, when I asked her if she could lift her left arm 
with the right arm, she could not lift the left arm with the right arm. 
Again, effort was questionable. 

(Emphasis added). Dr. Zinis reviewed another MRI arthrogram of claimant’s left 
shoulder from October 24, 2011, which ruled out any new pathology. Dr. Zinis 
concluded: 

I do not have a good reason for why she has the continued 
[complaints of] pain that she has. All the studies that I have seen 
are negative for any further pathology including an EMG and a new 
MRI. 

Dr. Zinis recommended against any further surgical treatment. Crediting the 
medical opinion of Dr. Zinis, there is no physiologic support for claimant’s 
ongoing complaints of left shoulder pain. 

176. The parties agreed that insurer would file a Final Admission of 
Liability using the impairment rating provided by Dr. Reichhardt, rather than 
returning claimant for a follow up DIME evaluation by Dr. Bissell. Claimant 
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impliedly agrees with the medical opinions of Dr. Reichhardt and Dr. Bissell that 
her right-shoulder and cervical complaints are unrelated to her left shoulder 
injury. Claimant as well impliedly agrees with the medical opinion of Dr. 
Reichhardt that her left shoulder condition is at MMI. 

177. On August 11, 2011, Cathy D. Smith, M.D., evaluated claimant’s 
right shoulder. Claimant provided the following history about returning to work at 
employer on August 1, 2011: 

[Claimant] states that when she returned to work [on August 1, 
2011], she was placed in a position where she was writing down 
numbers, holding a clipboard. She states that she was writing very 
rapidly during her entire shift for approximately two days when she 
began to notice pain in the right shoulder …. She denies previous 
problems in the right shoulder; however, there is a note from 
Employee Health Services … stating that [claimant] has had nine 
occupational problems in her right shoulder in the past.  

Dr. Smith imposed restrictions for claimant’s right shoulder: No lifting, pushing, 
pulling or carrying, force grasping or twisting with the right arm. She may write 
10-20 minutes out of each hour with the right hand. Dr. Smith reserved for later 
any determination of work-relatedness of claimant’s right shoulder complaints. 
Employer accommodated claimant’s restrictions until December 4, 2011, when 
she quit. 

178. At claimant’s request, David W. Yamamoto, M.D., performed an 
independent medical examination of claimant on August 26, 2011. Dr. Yamamoto 
disagreed that claimant had reached MMI for her left shoulder injury. Dr. 
Yamamoto opined that claimant’s complaints of right shoulder pain were work-
related as the result of overuse following her left shoulder surgery. Claimant 
however was off work from August 27, 2010, through August 1, 2011, following 
her left shoulder surgery.  

179. Dr. Smith ordered a MRI scan of claimant’s right shoulder, which 
she underwent on November 15, 2011. Dr. Smith reevaluated claimant on 
December 6, 2011. Dr. Smith noted the MRI showed a Type I acromion with mild 
narrowing, with acromioclavicular joint arthrosis, but no bursitis, no rotator cuff 
tendonitis, and no tears. The MRI demonstrated a normal labrum and normal 
biceps tendon. Dr. Smith opined that claimant’s complaints of right shoulder pain 
are unrelated to her work; she reported: 

No abnormalities were found on MRI to explain her current 
complaints and dysfunction. Review of the video of the stamping 
position does not indicate any repetitive reaching above chest level 
with the shoulder, and no repetitive internal and external rotation 
that would fall within the treatment guidelines for work-related 
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shoulder inflammation. She also has no history of trauma to explain 
her complaints. 

Dr. Smith recommended claimant continue her independent right shoulder 
exercises to maintain mobility. Dr. Smith also reported: 

Current restrictions in the right shoulder are due to self-limitations 
and not because of any internal derangement at the shoulder. I 
would not expect the need for restrictions of the right shoulder with 
the MRI findings. 

Dr. Smith’s medical opinion regarding causation of claimant’s right shoulder 
complaints is more persuasive than the opinion of Dr. Yamamoto because Dr. 
Smith based her opinion upon MRI findings and upon analysis under the medical 
treatment guidelines. 

180. At respondents’ request, Carlos Cebrian, M.D., performed an 
independent medical examination of claimant on July 16, 2012. Dr. Cebrian 
extensively reviewed claimant’s medical record history, interviewed her, 
examined her, and prepared a report. Dr. Cebrian attended the hearing, listened 
to claimant’s testimony, and testified as an expert in the area of Occupational 
Medicine.  

181. Claimant’s story concerning her right shoulder condition was 
confusing, inconsistent, and unreliable. Dr. Cebrian persuasively documented 
this in his report: 

There is some inconsistency in the medical records as to when 
[claimant] first started to have right shoulder complaints. The first 
documentation of right shoulder pain was to Dr. Bissell on 
3/30/2012, at which time [claimant] stated that it occurred at the 
same time as the left shoulder pain. On 6/23/2010, she told Dr. 
Reichhard (sic) that the right shoulder pain started in October 2009. 
It was later documented by Dr. Yamamoto that the right shoulder 
complaints were due to overuse after the left shoulder surgery. The 
left shoulder surgery occurred on August 30, 2010. At my 
evaluation of [claimant], she attributes the right shoulder complaints 
to the beef stamper position. She told me that her right shoulder 
symptoms began on 11/23/2009.  

Claimant’s testimony at hearing about the cause of her right shoulder complaints 
likewise was confusing, inconsistent, and unreliable. 

182. Dr. Cebrian persuasively criticized Dr. Yamamoto’s opinion that 
claimant’s right shoulder complaints are due to overuse. Dr. Cebrian explained 
that the medical treatment guidelines recommend avoiding overuse as a 
diagnosis because causation analysis requires more than complaints of 
symptoms. Dr. Cebrian persuasively explained that, based upon the normal right 
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shoulder MRI scan, there is no impingement or other physiologic explanation for 
claimant’s complaints. In addition, Dr. Cebrian explained that numerous 
physicians have documented claimant’s complaints as out of proportion to 
objective findings. Dr. Cebrian explained it medically improbable that claimant’s 
right shoulder complaints arose out of any of her duties at employer.  

183. The Judge credits Dr. Cebrian’s medical opinion as persuasive in 
finding claimant’s right shoulder complaints unrelated to her work activities at 
employer. Dr. Cebrian’s analysis of causation of claimant’s right shoulder 
complaints is supported by the medical analysis of Dr. Smith. Both Dr. Cebrian 
and Dr. Smith used the medical treatment guidelines in assessing causation. In 
addition, Dr. Cebrian’s opinion that claimant’s right shoulder complaints are 
unrelated to her work activities at employer is amply supported by the medical 
opinions of DIME Physician Dr. Bissel and Dr. Reichhardt, who is a treating 
physician.    

184. As a result of her left shoulder surgery, claimant has three scarcely 
noticeable arthroscopic portal scars about her left shoulder. Considering the size, 
placement, and general appearance of claimant's scarring, the Judge concludes 
claimant is entitled to an award of disfigurement benefits in the amount of 
$300.00, payable in one lump sum. 

185. Claimant showed it more probably true than not that the situs of 
functional impairment is proximal to the glenohumeral joint. The Judge found 
claimant unreliable and lacking credibility. The Judge thus is unable to credit 
claimant’s testimony concerning ongoing left shoulder and neck symptoms. 
Claimant’s left shoulder surgery nonetheless resulted in changes to structures 
like the distal clavicle, which are proximal to the glenohumeral joint. Because of 
pathology and surgical changes to structures proximal to the glenohumeral joint, 
the Judge infers that the situs of functional impairment from claimant’s injury 
implicates losses at the shoulder joint and to areas of the trunk of claimant’s body 
that involve impairment of the whole person. 

186. Claimant failed to show it more probably true than not that her right 
shoulder complaints arose out of her work activities at employer. The Judge 
credits the medical opinion of Dr. Cebrian in finding no physiologic explanation 
for impingement or other pathology in claimant’s right shoulder to support her 
complaints of limited function and pain. Claimant’s complaints are more likely 
subjective and unrelated to her work at employer. There is no medically probable 
diagnosis of any problem with claimant’s right shoulder. In addition, the Judge 
credited the medical opinion of Dr. Cebrian in finding it medically improbable 
claimant’s work activities are responsible for her complaints of right shoulder 
pain.  

CONCLUSIONS OF LAW 
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Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Permanent Impairment of Left Shoulder: 

Claimant argues she has proven by a preponderance of the evidence that 
the permanent impairment from her left shoulder injury involves a loss that is not 
enumerated on the schedule of injuries. The Judge agrees claimant’s left 
shoulder impairment should be compensated based upon impairment of the 
whole person. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving entitlement to benefits by a 
preponderance of the evidence.  Section 8-43-201(1), supra.   A preponderance 
of the evidence is that which leads the trier-of-fact, after considering all of the 
evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case 
must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

The term "injury" refers to the part of the body that has sustained the 
ultimate loss.  Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In 
the context of §8-42-107(1), the term "injury" refers to the part or parts of the 
body that have been functionally impaired or disabled as a result of the injury.  
Maree v. Jefferson County Sheriff's Department, W.C. No. 4-260-536 (ICAO 
August 6, 1998), citing Strauch v. PSL Swedish Healthcare, 917 P.2d 366 (Colo. 
App. 1996).  Section 8-42-107(1)(a), supra, limits medical impairment benefits to 
those provided in subsection (2) where the claimant's injury is one enumerated 
on the schedule.  The schedule of specific injuries includes, in §8-42-107(2)(a), 
the loss of the arm at the shoulder; however, impairment of the shoulder is not 
listed in the schedule of disabilities.  Maree v. Jefferson County Sheriff's 
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Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder 
injury, our courts have construed that the dispositive issue is whether the 
claimant sustained a functional impairment to the portion of the body that is listed 
on the schedule of disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  
Thus, the ALJ is constrained to determine the situs of the functional impairment, 
not the situs of the initial harm, in deciding whether the loss is one listed on the 
schedule of disabilities.  Id.  Section 8-42-107(1)(b), supra, provides that, where 
claimant sustains an injury not enumerated on the schedule, his permanent 
medical impairment shall be compensated based upon the whole person. 

Here, the Judge found claimant showed it more probably true than not that 
the situs of functional impairment is proximal to the glenohumeral joint. Claimant 
thus proved by a preponderance of the evidence that her left shoulder 
impairment should be compensated based upon impairment of the whole person. 

Although the Judge was unable to credit her testimony concerning 
ongoing left shoulder and neck symptoms, claimant’s left shoulder surgery 
nonetheless resulted in changes to structures like the distal clavicle, which are 
proximal to the glenohumeral joint. Because of pathology and surgical changes 
to structures proximal to the glenohumeral joint, the Judge found that the situs of 
functional impairment from claimant’s injury implicates losses at the shoulder 
joint and to areas of the trunk of claimant’s body that involve impairment of the 
whole person. 

The Judge concludes that insurer should pay claimant permanent partial 
disability benefits under WC No. 4-797-376 based upon Dr. Reichhardt’s rating of 
13% of the whole person.  

B. Causation of Right Shoulder Complaints: 

 Claimant contends she has proven by a preponderance of the evidence 
that she sustained a compensable occupational disease type injury to her right 
shoulder that arose out of and within the course of her employment at employer. 
The Judge disagrees. 

The test for distinguishing between an accidental injury and occupational 
disease is whether the injury can be traced to a particular time, place, and cause.  
Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  "Occupational 
disease" is defined by §8-40-201(14), supra, as: 
  

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
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worker would have been equally exposed outside of the 
employment.  

 
(Emphasis added). 
 
 A claimant seeking benefits for an occupational disease must establish the 
existence of the disease and that it was directly and proximately caused by the 
claimant’s employment duties or working conditions. Wal-Mart Stores, Inc. v. 
Industrial Claims Office, 989 P.2d 251, 252 (Colo. App. 1999). This section 
imposes additional proof requirements beyond that required for an accidental 
injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in 
everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 
1993).  The existence of a preexisting condition does not defeat a claim for an 
occupational disease.  Id.   A claimant is entitled to recovery only if the hazards 
of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of 
the disease, the claimant suffers from an occupational disease only to the extent 
that the occupational exposure contributed to the disability.  Id.  
  

The Judge found that claimant failed to show it more probably true than 
not that her right shoulder complaints arose out of her work activities at 
employer. Claimant thus failed to prove by a preponderance of the evidence that 
she sustained a compensable occupational disease type injury to her right 
shoulder.  

The Judge credited the medical opinion of Dr. Cebrian in finding no 
physiologic explanation for impingement or other pathology in claimant’s right 
shoulder to support her complaints of limited function and pain. As found, 
claimant’s complaints are more likely subjective and unrelated to her work at 
employer. There was no medically probable diagnosis of any problem with 
claimant’s right shoulder. In addition, the Judge credited the medical opinion of 
Dr. Cebrian in finding it medically improbable claimant’s work activities are 
responsible for her complaints of right shoulder pain. 

The Judge concludes claimant’s claim for workers’ compensation benefits 
for her right shoulder under WC No. 4-878-688 should be denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 

 1. Insurer shall pay claimant an award of disfigurement benefits in the 
amount of $300.00, payable in one lump sum.  
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2. Insurer shall pay claimant permanent partial disability (PPD) 
benefits under WC No. 4-797-376 based upon Dr. Reichhardt’s rating of 13% of 
the whole person. 

3. Insurer may credit against this award any amount previously paid 
claimant for PPD benefits or disfigurement under W.C. No. 4-797-376. 

4. Claimant’s claim for workers’ compensation benefits for her right 
shoulder under WC No. 4-878-688 is denied and dismissed. 

5. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _November 21, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-872-116-01  
 
 At the conclusion of the hearing, the ALJ ruled from the bench and 
referred preparation of a proposed decision to counsel for the Claimant, giving  
Respondents’ counsel 3 working days after receipt thereof to file electronic 
objections as to form.  The proposed decision was filed, electronically, on 
November 15, 2012.  No timely objections were filed.  After a consideration of the 
proposed decision, the ALJ has modified the proposal and hereby issues the 
following decision.  
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ISSUES 

  
 The issues to be determined by this decision concern compensability of 
the Claimant’s right shoulder (RUE) injury of October 20, 2011.  If compensable, 
additional issues are medical benefits; average weekly wage (AWW); temporary 
partial disability (TPD) benefits from November 1, 2011 through and including 
June 1, 2012; and, temporary total disability benefits (TTD) from June 2, 2012 
ongoing. 

 
FINDINGS OF FACT 

 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Stipulations 
 
 1. The parties entered the following stipulations, if the claim was found 
compensable:  
 

1) medical care rendered by Castle Rock Family 
Physicians and, any referrals from Castle Rock 
Family Physicians are authorized; and,  
 
2) the Claimant’s stipulated average weekly wage 
(AWW) from his second employment at the time of 
injury with [Employer2] is in the amount of $173.69. 

 
The ALJ accepts the stipulations and finds them to be fact. 
 
 
Average Weekly Wage (AWW)  

 
2.  The Claimant was hired by the Employer on a contract of hire basis 

at $10 an hour for a 40 hour week.   The contract of hire would establish an 
AWW of $400.  Despite the fact that the Claimant was a seasonal employee, he 
is entitled to an AWW based on the contract of hire when the injury impairs him 
from other work off season.  

 
3.   Witnesses for the Respondent testified that the Claimant was not 

guaranteed any hours per week, but was hired at $10 an hour, based on a 40-
hour week. The Respondents requested an AWW of $308.23 for the Employer 
herein, based on the Claimant’s actual earnings prior to October 20, 2011.   The 
ALJ rejects this method and determines that5 the Claimant’s AWW for the 
Employer herein is $400. 
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4. Prior to October 20, 2011, the Claimant had a second position with 
the [Employer2] as a paper delivery man, earning on an average week $173.69.  
When the Claimant’s wage from his second job, which he could not perform for 
some of the time in question, is added, his AWW from the multiple employments 
equals $573.69, which the ALJ hereby finds to be the Claimant’s AWW.  This 
yields a temporary total disability (TTD) benefit rate of $382.42 per week, or 
$54.63 per day for mathematical convenience. 
 
Preliminary Findings 
 

5. Prior to October 20, 2011, the Claimant had no ongoing symptoms 
or functional limitations in his right shoulder and had worked at full-duty since his 
date of hire on July 25, 2011 as a laborer for the Employer.  Previously, in 2005, 
the Claimant had a cortisone injection into his right shoulder.  

 
6.   On October 20, 2011, the Claimant sustained an injury to his right 

shoulder (RUE) in his employment for the Employer.  On that day, the Claimant 
was taken from his regular position of mowing lawns, and placed into a position 
shoveling rocks.  It is in dispute whether the Claimant shoveled rocks for two and 
one-half hours or four hours, but the Claimant was required to lift river rock with a 
shovel and move that river rock a distance of one to five feet and it is of no 
consequence whether the duration was 2 ½ hours or 4 hours.   

 
7.   According to the Claimant’s supervisor, *A, the Claimant had 

worked prior to October 20, 2011, and never complained about shoulder pain or 
back pain problems.   

 
8. On October 21, 2011, the Claimant called his supervisor, *A, and 

informed him that he had hurt his back shoveling rock on the prior day.  In his 
testimony, the Claimant described his back as the upper back around the neck 
and cervical region with pain going into the right shoulder.    

 
9.  The Claimant’s supervisor, *A, credibly testified that the Claimant 

called in the morning hours of October 21, 2011 and told him that he had hurt his 
back shoveling rock the prior day.  The ALJ finds this disinterested corroboration 
of the Claimant’s testimony important in finding the Claimant credible in this 
regard.  

 
10.    On October 30, 2011, the Claimant provided a written Report of 

Injury, which was requested by *B, a co-owner and office manager for the 
Employer, wherein he set forth: 

 
I, __ was shoveling rock on 10-20-11 and hurt my 
shoulder.  Since then it has not gotten better.  Pain 
shoots from my shoulder up to my neck & down to my 
right hand.  I have not seen a doctor, lack of money 
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and no insurance offered by my employer.  My 
mobility is limited without pain. 
 
____________ 
 
I told my immediate supervisor the day after it 
happened my problems listed above needs to be 
taken care of immediately. 
 

11.    On November 1, 2011, the Respondents filed a First Report of 
Injury, indicating that the Claimant had injured his right shoulder by “shoveling 
rock.”  In that First Report of Injury, the Claimant’s occupation was listed as that 
of a “laborer,” with employment status as “a seasonal worker.”  The First Report 
of Injury indicates that the Claimant’s medical provider for the reported injury is 
“castle Rock Family Physicians.”  Therefore, the ALJ infers and finds that the 
Employer acquiesced in castle Rock as the authorized medical provider.  There 
is no evidence to the contrary. 

 
12. The Claimant has not returned to work for the Employer since the 

date of injury. 
 
13. The Claimant has not returned to work for the Employer, since he 

was assigned work restrictions on November 1, 2011. 
   
14.   The Claimant continued his work with his second employment at 

the [Employer2] until June 1, 2012.  According to the Claimant,  he delivers 
newspapers with his left hand from his automobile as part of his second job with 
the [Employer2].  The Claimant has not been employed since June 2, 2012, for 
the [Employer2]. 

 
15.   The Claimant remains under medical restrictions as of the time of 

the last hearing. 
 

Medical 
 

16.   After the Claimant reported his injury in writing, he was sent to 
Castle Rock Family Physicians where on November 1, 2011, Kristine Beck, PA-C 
(Physician’s Assistant), took a history as follows: 

 
Workers Comp – Date of Injury:  October 20, 2011. 
  R shoulder pain since 10/20/11 
Was shoveling rock for 4 hours and when home that 
night was sore 
next day still sore 
has started spreading to neck and arm 
feels it in shoulder blade 
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shoots pain down arm 
originally a bump on the opposite side where sore-
went away in a few days  
at rest pain is 2/10 
with movement 5-9/10 
Hasn’t been working since due to weather 
when taking a shower reaching up, twisting, all worse 
sleeping having a lot of discomfort 
no pain in the  moment 
No numbness or tingling 
top of shoulder blade, constant pain 

 
Following this evaluation, the Claimant was placed on temporary restrictions of 
lifting, carrying, pushing/pulling, no more than 10 pounds.  . 
 

17.    Thereafter, on November 8, 2011, the Claimant followed up at 
Castle Rock Family Physicians with PA Beck, where the history reflects: 

 
Yesterday [Claimant] got a horrible cramp in neck—
hoping that this is not where things are headed 
kept up with the prednisone 
stopped the tramadol because making him sick 
getting some clicking in shoulder now 
doesn’t think he needs anything for pain-is the worst 
in the morning 
thought that it was starting to improve but then 
returned to where it was 
pain is till localized to R trapezius and 
supraspinatus 
 

The Claimant was kept on temporary restrictions.   
 

18.    According to the Claimant, he had no functional limitations or 
problems in his right shoulder prior to October 20, 2011.  This is undisputed and 
credible.  Therefore, the ALJ finds that the Claimant had no functional limitations 
to the RUE before October 20, 2011. 

 
19.   On November 17, 2011, the Claimant was again examined by PA 

Beck, with complaints of: 
 

No numbness or tingling 
No radiation to arm 
pain in the trapezius 
looks swollen on the R side 
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At this evaluation, the Claimant remained on restrictions of 10 pounds lifting, 
carrying, and pushing/pulling.   
 

20.    On November 23, 2011, the Claimant underwent an MRI (magnetic 
resonance imaging) of the right shoulder for his “right shoulder pain,” and that 
MRI reflected the following impression: 

 
1. Small focal nondisplaced tear of the 
supraspinatus tendon with fluid in the 
subacromial bursa.  Reactive subcortical bone 
marrow edema in conjunction with cystic 
degenerative change at the supraspinatus tendon 
insertion on the humeral head is noted. 
 
2. Mild bicipital tenosynovitis change. 
 
3.Ganglion cyst formation along the 
musculotendinous junction of the infraspinatus.  This 
ganglion cyst is best seen on coronal images 
sequence 8 image 13 of 15 and measures 1.7 cm in 
length by 0.4 cm in the craniocaudal dimension. 
 
4. Grade 1 Injury of the AC articulation with 
widening and mild edematous change. 
 

21. On December 1, 2011, the Claimant returned to Castle Rock 
Family Physicians where PA Beck noted in the history portion of her report that 
the Claimant had an MRI of the shoulder, which reflected a supraspinatus tear, 
ganglion cyst, bicipital tendonitis and a grade 1 AC separation.  The Claimant 
remained on temporary restrictions of 10 pounds lifting, carrying, and 
pushing/pulling.   

 
22.  On December 7, 2011, the Claimant was evaluated by John A. 

Garramone, M.D., at Colorado Family Orthopedics, at the request of PA Beck, 
who had made a recommendation for orthopedic evaluation and treatment.  Dr. 
Garramone was within the authorized chain of referrals.  He had the impression 
that the Claimant was suffering from: 

 
Impression: 
Impingement/Rotator cuff tendinitis (726.19) right, 
Bicipital Tenosynovitis (726.12) right, Rotator Cuff 
Tear (727.61) right, Shoulder Bursitis (726.10) 
right and Shoulder Pain (719.41) right. 
 
Procedures: 
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Plan: 
[Claimant] was counseled on the diagnosis, prognosis 
and treatment alternatives, the risks and benefits of 
treatment options, the long-term consequences, 
informed consent, risk factor reduction, diagnostic 
results and the instructions for follow-up. 
Discussed above.  With regards to the shoulder, he 
had findings consistent with rotator cuff tear and I 
recommend surgical management.  Findings 
correlate with the objective test.  Notify W/C about 
Recommendations were made to limit lifting and 
carrying activities and limit overhead activities. 
 

23.  On December 7, 2011, Dr. Garramone submitted to the 
Respondents a request to operate on the Claimant’s right shoulder and 
accomplish the following procedures: 

 
Procedure: Shoulder: Mini- open RCR(23410).  
Shoulder Arthroscopy: Debridement, Limited (29822). 
Shoulder Arthroscopy: SAD/ Acromioplasty(29826). 
Shoulder Arthroscopy: Biceps Tenotomy(23405). 
 
Surgery Date/Time: 
Time: 2 hour(s) and 30 minutes. 
Admission Status: Same Day 
Preop Clearance: No 
 

24.  The surgical request tendered by Dr. Garramone was denied by the 
Respondents.   

 
25.  After December 7, 2011, the Claimant’s care was denied by the 

Respondents and the Claimant did not treat again until April 27, 2012, when PA 
Beck noted in her history report of that day: 

 
here for med check 
doing ok on the percocets 
needs to get some bw today to check on liver 
function 
case is still open, but Pinnacol has said they 
won’t pay 
pt can’t afford the surgery 
so we will continue to do meds 
would prefer he do oxycodone rather than Percocet 
no tylenol issues then 
delivering papers 
just put in 1 mo notice 
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pain varies based on the day 
still has 14 pills left 
agreed to 3 mo med checks and will give him 20 day 
supply at a time 
still with significant pain 
will continue to follow for meds check and await the 
appeal 
pt still in need of surgery 
 

26.  The Respondents retained Allison Fall, M.D., to perform a record 
review  in the Claimant’s claim.   

 
27.  Dr. Fall concluded that “the fact that there is not a report of a 

shoulder injury until eleven days later, makes it more difficult to relate the 
shoulder symptoms to the incident.  That is why I am unable to relate the 
symptoms to the date of injury.”  Dr. Fall agreed that the Claimant may “ultimately 
become a candidate for surgery,” but concluded that his injury was not work 
related because of “possible ongoing exposure with his job as a newspaper 
deliverer.”   

 
28.  The ALJ finds that the Claimant’s testimony regarding the alleged 

injury is credible and consistent with his supervisor’s testimony regarding the 
report of injury.  That finding undermines the Respondents’ physicians record 
review, performed by Dr. Fall, where she incorrectly states that no report of injury 
occurred until “eleven days later.”  Further, Dr. Fall’s conclusion that “possible 
ongoing exposure with his job as a newspaper deliverer,” for the [Employer2], is 
not consistent with the Claimant’s testimony of which arm he uses to throw 
newspapers with from his position in the automobile.  The ALJ concludes that Dr. 
Fall’s opinion is speculative and not consistent with the evidence received at 
hearing.  Therefore, the ALJ does not find Dr. Fall’s opinions on lack of causality 
persuasive or credible.  
 

29.   At the time of hearing, the Claimant remains, and has been on, 
temporary restrictions of 10 pounds lifting, carrying and pushing/pulling since his 
first visit with PA Beck on November 1, 2011. 

 
Credibility 
 

30.  According to the Claimant, the Claimant had no shoulder problems 
prior to October 20, 2011.  The Claimant’s testimony is consistent with his 
medical records, which only show an injection in his right shoulder in 2005. 

 
31.  The Claimant credibly testified that he informed his supervisor of 

his injury the next day, which testimony was corroborated by his supervisor, *A.   
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32.   The medical records reflect that the Claimant has remained on 
temporary restrictions that have not changed since November 1, 2011, and these 
restrictions would not permit him to perform his former job as a laborer with the 
Employer herein. 

 
33.  Dr. Garramone is of the opinion that the Claimant’s RUE condition 

is work-related (Form Report of December 7, 2011 –Claimant’s Exhibit 8). 
 
34.  There is a difference of opinion between PA Beck at Castle Rock 

Family Physicians and Dr. Garramone on the one hand,  and Dr. Fall on the 
other hand,  regarding the cause of the Claimant’s injury.  As found above, the 
ALJ resolves the difference in favor of the Claimant, based, in part, on Dr. Fall’s 
incorrect assumption that the Claimant did not report the injury immediately.   

 
Ultimate Findings 
 

35.   The Claimant has proven, by a preponderance of the evidence, that 
he sustained an aggravation of a preexisting right shoulder condition and/or a 
new injury to his right shoulder on October 20, 2011. 

 
36.  The Claimant has proven, by a preponderance of the evidence, that 

he has not worked for the Employer since he was assigned restrictions on 
November 1, 2011.   

 
37.   The Claimant has proven, by a preponderance of the evidence, that 

he has not worked, or earned any wages since June 2, 2012. 
 
38.  The Claimant has not been declared to be at maximum medical 

improvement (MMI) since he was assigned temporary restrictions, which 
restrictions remain in effect, since November 1, 2011.   

 
39.  The Claimant has proven, by a preponderance of the evidence, that 

Castle Rock family Physicians is an authorized medical provider, it referred the 
Claimant to Dr. Garramone, and the surgery recommended by Dr. Garramone on 
December 7, 2011, is reasonably necessary and causally related care for the 
RUE injury suffered in the course and scope of his employment on October 20, 
2011, for the Employer. 

 
40.  The ALJ finds that the Claimant was a seasonal employee but 

accepts the Claimant’s argument of “contract for hire” as the basis for calculating 
AWW, based on a full year, and the ALJ finds that the Claimant’s wage Employer 
herein is $400.00.  Based on multiple employments, the Claimant’s AWW is 
$573.69, which yields a TTD rate of $382.42 per week, or $54.63 per day.  For 
the period of time between November 1, 2011 and June 1, 2012, the Claimant is 
entitled to temporary partial disability (TPD) benefits for the temporary loss of 
wages from the Employer of $400 (he continued with the newspaper route until 
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June 1, 2012).  Therefore, he is entitled to TPD benefits of $266.66 per week, or 
$38.09 per day, for 214 days, entitling the Claimant to an aggregate amount of 
$8,151.26 in TPD benefits.   

 
41.  The ALJ finds that the Claimant’s AWW after June 2, 2012, is 

$573.69, which is Claimant’s wage from the Employer added to the Claimant’s 
wage from the [Employer2].  For the period from June 2, 2012, through 
November 8, 2012, the day prior to hearing, the Claimant is entitled to TTD 
benefits at the rate of $382.42 a week, which calculates to $54.63 per day, for a 
period of 161 days, entitling the Claimant to net back TTD benefits of $8,795.43.  
The Claimant is entitled to retroactive combined TPD and TTD benefits of 
$16,946.69 from the date of injury to the day before the last session of the 
hearing, November 8, 2012.  

 
42.  The Claimant is entitled to TTD from November 9, 2012, ongoing at 

two-thirds of the AWW of $573.69, which is a TTD rate of $382.42, until 
terminated pursuant to statute.   
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. 
v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the 
discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 
(Colo. App. 2002).  The same principles concerning credibility determinations 
that apply to lay witnesses apply to expert witnesses as well.  See Burnham v. 
Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, 
among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or 
improbability) of a witness’ testimony and/or actions (this includes whether or not 
the expert opinions are adequately founded upon appropriate research); the 
motives of a witness; whether the testimony has been contradicted; and, bias, 
prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 
1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an expert 
witness’ special knowledge, training, experience or research (or lack thereof).  
See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the 
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Claimant’s testimony was credible and consistent with the medical records, and it 
supports a compensable injury to the Claimant’s RUE on October 20, 2011.  As 
further found, Dr. Fall’s opinions are not credible because they are based on 
incorrect assumptions concerning the reporting of the injury and concerning the 
manner in which the Claimant performed his duties for the [Employer2], i.e., 
throwing the papers with his left hand.  
 
Compensability 
 

b.  In order for an injury to be compensable under the Workers’ 
Compensation Act, it must “arise out of” and “occur within the course and scope” 
of the employment.  Price v. Indus. Claim Appeals Office, 919 P.2d 207, 210, 210 
(Colo. 1996).  There is no presumption that an injury arises out of employment 
when an unexplained injury occurs during the course of employment.  Finn v. 
Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).  Proof of 
causation is a threshold requirement that an injured employee must establish by 
a preponderance of the evidence before any benefits are awarded.    § 8-41-
301(1)(c), C.R.S.  See Faulkner v. Indus. Claim Appeals Office, 24 P.3d 844 
(Colo. Appl. 2000).  The question of causation is generally one of fact for the 
determination by the ALJ.  Faulkner, at 846.  As found, the Claimant has 
established a compensable claim to his right shoulder on October 20, 2011, 
which injury occurred in the course and scope of his employment. 
 
Medical 
 
 c. To be authorized, all referrals must remain within the chain of 
authorized referrals in the normal progression of authorized treatment.  See 
Mason Jar Restaurant v. Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. 
App. 1993); One Hour Cleaners v. Industrial Claim Appeals Office, 914 P. 2d 501 
(Colo. App. 1995); City of Durango v. Dunagan, 939 P.2d 496 (Colo. App. 1997).  
As found, Castle Rock Family Physicians was authorized in the first instance, 
and the referral to Dr. Garramone was made by Castle Rock Family Physicians 
and, therefore, was within the authorized chain of referrals, as well as all other 
referrals from Castle Rock and Dr. Garramone. 
 
 d. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable 
Cleaners v. Vasquez, 883 P.2d 583 (Colo. App. 1994).  The Claimant’s medical 
treatment is causally related to aggravation of the right shoulder on October 20, 
2011.  Also, medical treatment must be reasonably necessary to cure and relieve 
the effects of the industrial occupational disease.  § 8-42-101(1) (a), C.R.S. 
Morey Mercantile v. Flynt, 97 Colo. 163, 47 P.2d 864 (1935); Sims v. Industrial 
Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  As found, all of the 
Claimant’s medical care and treatment at Castle Rock Family Physicians, and its 
referral (as reflected in the evidence) was and is reasonably necessary and 
related to the Claimant’s October 20, 2011 compensable injury.  As found, all of 
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the treatment to the Claimant’s RUE is causally related to the compensable injury 
of October 20, 2011, and it has been, and is, reasonably necessary to cure and 
relieve the effects of that injury. 
 
Average Weekly Wage (AWW) 
 
 e. As found, the Claimant’s AWW is based upon his wages at the time 
of injury. § 8-42-102 (2), C.R.S.  The entire objective of wage calculation is to 
arrive at a fair approximation of the Claimant’s wage loss determined from the 
employee’s wage at the time of injury, § 8-42-102 (2), C.R.S. Campbell v. IBM 
Corporation, 867 P.2d 77 (Colo. App. 1993); see Williams Brother, Incorporated 
v. Grimm, 88 Colo. 416, 197 P.1003 (1931); Vigil v. Industrial Claim Appeals 
Office, 841 P.2d 335 (Colo. App. 1992).  Where an injured worker has arranged 
multiple employments to earn a living, and the injury precludes work altogether, 
a fair computation of the true AWW encompasses all employments.  St. Mary’s 
Church & Mission v. Indus. Comm’n, 735 P. 2d 902 (Colo. App. 1986).  An AWW 
calculation is designed to compensate for total temporary wage loss.  Pizza Hut 
v. Indus. Claim Appeals Office, 18 P. 3d 867 (Colo. App. 2001). See § 8-42-102, 
C.R.S.   As found, Claimant lost wages from the Employer alone until June 1, 
2012 and then from both employers after June 1, 2012.  An ALJ has the 
discretion to determine a claimant’s AWW, including the claimant’s cost for 
COBRA insurance, based not only on the claimant’s wage at the time of injury, 
but also on other relevant factors when the case’s unique circumstances require, 
including a determination based on increased earnings and insurance costs at a 
subsequent employer.  Avalanche Industries, Inc. v. Clark, 198 P.3d 589 (Colo. 
2008). As found, the Claimant’s contract of hire called for a 40-hour week at $10 
an hour whether or not he worked the full 40 hours.  He needed to be available to 
work 40 hours a week. 
 
Average Weekly Wage and Seasonal Employment 

 
f. In Maes v. Alcon Construction Inc., W.C. No. 4-257-909 [Industrial 

Claim Appeals Office (ICAO), January 14, 1997], the employer argued that 
because the claimant’s employment was “seasonal,” he was not entitled to 
temporary total disability benefits when the season ended. The Panel rejected 
this argument and upheld the award of temporary total disability benefits after 
claimant’s seasonal employment ended based on the ALJ finding that the 
claimant was medically restricted from performing work anywhere as a result of 
the industrial injury and therefore, regardless of whether the claimant’s 
separation from his seasonal employment was the cause of his temporary wage 
loss, the wage loss was also to “some degree” attributable to the industrial injury.  
In Coleman v. National Product Service, W.C. No. 4-601-676 (ICAO, July 12, 
2005), the Panel rejected respondents’ argument that claimant’s temporary 
earning capacity was not impaired because the employment was seasonal and 
claimant had no concrete employment opportunity after the seasonal 
employment ended. In upholding the award of  temporary benefits, the Panel 
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concluded that temporary total disability benefits are based on the worker’s loss 
of earning power and are designed for protection against actual loss of earnings 
as a result of the industrial accident.  As found, the Claimant’s injury precluded 
him from working off season as well as on season.  As further found, at the time 
of Claimant’s disability on November 1, 2011, he was earning $400 on an 
average week for his work for the Employer. 

 
g.   The parties stipulated, and the ALJ found,  that, at the time of the 

Claimant’s injury, he was earning $173.69 from the [Employer2] on an average 
week as a newspaper delivery man. 

 
Temporary Partial and Total Disability 
 
 h. To establish entitlement to temporary disability benefits, a claimant 
must prove that the industrial injury has caused a “disability,” and that he has 
suffered a wage loss that, “to some degree,” is the result of the industrial 
disability.  § 8-42-103 (1), C.R.S; PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995).  When a temporarily disabled employee loses his employment for 
other reasons which are not his responsibility, the causal relationship between 
the industrial injury and the wage loss necessarily continues.  Disability from 
employment is established when the injured employee is unable to perform the 
usual job effectively or properly.  Jefferson Co. Schools v. Headrick, 734 P.2d 
659 (Colo. App. 1986).  This is true because the employee’s restrictions 
presumable impair his opportunity to obtain employment at pre-injury wage 
levels.  Kieman v. Roadway Package System, W.C. No. 4-443-973 [Industrial 
Claim Appeals Office (ICAO), December 18, 2000].  Claimant’s termination in this 
case was not his fault but because the Employer felt that the Claimant could no 
longer perform his job.  There is no statutory requirement that a claimant must 
present medical opinion evidence from an attending physician to establish his 
physical disability.  See Lymburn v. Symbois Logic, 952 P.2d 831 (Colo. App. 
1997).  Rather, the Claimant’s testimony alone is sufficient to establish a 
temporary “diesability.”  Id.  As found, the Claimant has met all the prerequisites 
for TTD since June 2, 2012, and TPD based upon his stipulated earnings from 
his second employer, the [Employer2], for the period between November 1, 2011 
and June 1, 2012. 
 
 i. Once the prerequisites for TTD or TPD are met (e.g., no release to 
return to full duty, MMI has not been reached, a temporary wage loss is 
occurring, modified-duty is not made available, and there is no actual return to 
work), TTD or TPD benefits are designed to compensate for a temporary total 
wage loss.  See Eastman Kodak Co. v. Industrial Commission, 725 P.2d 107 
(Colo. App. 1986); City of Aurora v. Dortch, 799 P.2d 461 (Colo. App. 1990).  As 
found, the Claimant has been sustaining a 100% temporary wage loss since 
June 2, 2012. 
Burden of Proof 
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j.   The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing entitlement to benefits.  §§ 8-43-201 and 8-43-210, 
C.R.S.  See City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Faulkner v. 
Indus. Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); Lutz v. Indus. Claim 
Appeals Office, 24 P.3d 29 (Colo. App. 2000).  A “preponderance of the 
evidence” is that quantum of evidence that makes a fact, or facts, more 
reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P.2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-0483-341 [Indus. Claim Appeals 
Office (ICAO), March 20, 2002].  Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. 
Cir.2001).  “Preponderance” means “the existence of a contested fact is more 
probable than its nonexistence.”  Indus. Claim Appeals Office v. Jones, 688 P.2d 
1116 (Colo. 1984).  As found, The Claimant has established a compensable 
injury to his right shoulder on October 20, 2011, by a preponderance of the 
evidence, as well as entitlement to medical benefits, an AWW of $573.69 and 
TPD and TTD benefits as described hereinabove. 

 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 

 A.  The Claimant sustained a compensable injury to his right 
shoulder as a result of shoveling rock in the course and scope of his 
employment on October 20, 2011. 

 
B.  The Claimant’s average weekly wage for the Employer is $400.00. 
 
C.  The Claimant’s average weekly wage at the [Employer2] is 

$173.69. 
 
D.  The Respondents shall pay the cost of all medical care and 

treatment rendered by Castle Rock Family Physicians and their referrals from 
November 1, 2011, ongoing to the Claimant’s right shoulder, which care has 
been found reasonable, necessary and causally related to the Claimant’s 
industrial injury of October 20, 2011, subject to the Division of Workers’ 
Compensation Medical Fee Schedule.  Additionally, the Respondents shall 
reimburse the Claimant his out-of-pocket expenses for care paid for to treat and 
cure the effect of his admitted industrial injury.   

 
E.  The respondents shall pay the costs of the surgery recommended 

by authorized treating physician, John A. Garramone, M.D., to the Claimant’s 
right shoulder, subject to the Division of Workers Compensation Medical fee 
Schedule. 
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F.  The Respondents shall pay the Claimant temporary partial disability 
benefits for the period of time between November 1, 2011, and June 1, 2012, in 
the amount of $8,151.26, for his wage loss from the Employer. 

 
G.  The Respondents shall pay the Claimant temporary total disability 

benefits for the period of time between June 2, 2012, and November 8, 2012, in 
the amount of $8,795.43, for his wage loss from both the Employer and the 
[Employer2].  The respondents shall pay the Claimant combined temporary 
partial and temporary total disability benefits through the day before the last 
session of the hearing, November 8, 2012, an aggregate amount of $16,946.69, 
payable retroactively and forthwith. 

 
H.  The Respondents shall pay the Claimant from November 9, 2012 

and ongoing, temporary total disability benefits at the rate of $382.42 per week 
until terminated pursuant to statute. 

 
I.    The Respondents shall pay the Claimant statutory interest at the 

rate of eight percent (8%) per annum on all amounts of indemnity benefits due 
and not paid when due. 

 
J.  Any and all issues not determined herein are reserved for future 

decision. 
 
 DATED this______day of November 2012. 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-818-897-02 

ISSUES 

The issues for determination are reopening and Claimant’s request for 
medical care beyond the maintenance care that has been provided.  
 

FINDINGS OF FACT 

1. Claimant was injured in a compensable accident on November 10, 
2009.  She underwent a right ankle reconstruction surgery on September 21, 
2010, which was performed by Michael Simpson, M.D. She reached maximum 
medical improvement on March 7, 2011.  Insurer admitted liability for a 
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permanent impairment of 14% of the right lower extremity and for medical 
benefits after MMI. Claimant had no work restrictions. 
 

2. At the time of MMI, Eric O. Ridings, M.D., recommended that Claimant 
continue with her home exercise program, physical therapy, medications, and 
that she follow up every three months.  
 

3. Claimant did follow up with Dr. Ridings on June 6, 2011. Claimant 
complained that her ankle swelling had increased and was persistent. She 
complained that her foot seemed to twist inward with a give out feeling when 
walking.  Dr. Ridings’ impression was persistent right ankle pain and persistent 
peroneal nerve irritation. Dr. Ridings referred Claimant back  to Dr. Simpson.   
 

4. Dr. Simpson examined Claimant on June 30, 2011.  He referred 
Claimant for an MRI.  On June 27, 2011, he reviewed the MRI.  He noted that 
Claimant had a good solid reconstruction of the ankle and excellent clinical 
stability.  He recommended a follow up MRI in six months.  
 

5. On June 27, 2011, Claimant met with Dr. Ridings again after 
Claimant’s examination with Dr. Simpson and an MRI.  An MRI was 
recommended in six months to moniter any changes.  
 

6. Claimant fell while getting into a shower in August 2011.  She testified 
that her ankle gave out.  
 

7. Claimant returned for an early follow up with Dr. Ridings on August 23, 
2011. Claimant complained of increased pain in the foot and lower leg, and that 
her foot was seizing up or cramping. Claimant stated that she had lost her 
balance in the shower, fell against the shower wall, and impacted her arm. 
Claimant had a small bruise on her arm. Dr. Ridings did a physical exam and 
noted it was relatively unchanged. Dr. Ridings stated that the cramping was not 
related to the compensable injury.  Medications were continued and she was 
instructed that she could return to work full duty.  A follow up was scheduled for 
December 19, 2011.  
 

8. Claimant fell again in September 2011 when she stepped off a step 
wrong. 
 

9. Dr. Schuck in Dr. Simpson’s office examined Claimant on September 
2, 2011.  Claimant complained of an acute onset of medial ankle soft tissue 
swelling.  She was referred for an MRI.  
 

10. Claimant returned for an early follow up with Dr. Ridings on September 
13, 2011.  Claimant had a bulge on the inside of her foot close to her heal. Dr. 
Ridings noted that the bulge was of “unclear etiology.”  Claimant returned to Dr. 
Simpson on September 19, 2011 following an MRI. Dr. Ridings noted that there 
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was no significant change in the new MRI compared with the June 2011 MRI. He 
made no changes to Claimant’s ongoing course of treatment.  
 

11. Claimant returned for an early follow up with Dr. Ridings on December 
6, 2011.  Claimant stated that her right ankle and lower leg pain was out of 
control and that she was finding it more difficult to walk or stand due to 
discomfort. On physical exam, Dr. Ridings found new changes consisting of an 
area of edema and tenderness on the dorsal aspect of the medial tarsals and 
metatarsal and slight bruising and discoloration in the area. He noted that 
Claimant had lost range of motion. His impression was chronic right ankle pain 
with a differential diagnosis of chronic regional pain syndrome (CRPS). Claimant 
was referred for a repeat MRI and to Dr. Simpson.  Her medications were 
adjusted.   
 

12. Dr. Simpson examined Claimant on December 14, 2012.  He reviewed 
the MRI from the week before.  The MRI showed degenerative changes in the 
fourth and fifth tarsal metatarsal joint, and edema at the fifth metatarsal with a 
nondisplaced fracture of the base.  He reviewed old x-rays that did not show the 
fracture.  Dr. Simpson stated that there was no discrete injury to account for the 
fracture and that it was not work related.  
 

13. Claimant returned to Dr. Ridings on December 13, 2011 following the 
MRI.   Medications were continued, Claimant was restricted from walking or 
standing more than 20 minutes, and was given a walker.  Claimant was directed 
to follow up with Dr. Simpson.  
 

14. Claimant followed up with Dr. Ridings on January 3, 2012 after her 
examination with Dr. Simpson.  Dr. Ridings noted that Dr. Simpson stated that 
the fracture was not work related.  Dr. Ridings stated, “As this new fracture is not 
work-related we will not be following her for it.” Dr. Ridings stated that Claimant 
had no work restrictions from the compensable injury.  He recommended follow-
up in three months.  
 

15. Claimant returned for an early follow up with Dr. Ridings on January 
31, 2012.  She complained of discoloration at the top and lateral side of the right 
foot, which had resolved by the time of the appointment. Claimant’s medications 
were continued.  
 

16. Claimant returned for a follow up with Dr. Ridings on April 5, 2012.  
Claimant complained of increasing pain in the distal right lower extremity and 
extending throughout the lateral side of the foot, through the lateral ankle, and up 
the lateral side of the lower leg. On exam, Dr. Ridings noted stable edema of the 
foot. He reduced some of her medications, as Claimant had indicated that some 
were not helpful. He stated again that he was not providing her with treatment for 
her fracture that was, in his opinion, not work related. 
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17. On May 3, 2012, Claimant fell in the bathroom at work. Dr. Castrejon 
treated her.  She described the incident as: ”I went to the bathroom, washed my 
hands exited the first door, went down, ankle weaking, give out, fell to knees, 
scraped left leg upon injury”  Claimant described an inversion motion to her right 
ankle with an increase in swelling, pain, and difficulty with weightbearing. Dr. 
Castrejon stated, “the event of May 3, 2012 is considered a new industrial injury 
for which medical treatment is indicated.”  Later, Dr. Castrejon reviewed an x-ray 
that showed a recent distal fibular avulsion fracture and a healed 5th metatarsal 
fracture.  He referred Claimant to Dr. Simpson.  Treatment with Dr. Castrejon 
ended when Employer determined that the May 2012 injury was not work related. 
 

18. Claimant filed a petition to reopen on August 8, 2012.  Respondents 
did not direct her back to the physicians who were providing maintenance care or 
to any other medical care provider.  
 

19. Dr. Castrejon testified at a deposition taken on August 15, 2012.  He 
testified that he saw Claimant on two occasions - May 3 and 8, 2012.  He 
testified that, “the event on May 3, 2012, had resulted in a new industrial injury to 
the ankle that was likely secondary to her chronic ankle pain and the -- the 
changes in the anatomical structures to the ankle.” (Deposition transcript, page 
10).  He testified that the previous injury to the fifth metatarsal fracture did not 
contribute to the May 3, 2012 injury.  (Deposition transcript, page 10). The 
opinions of Dr. Castrejon are credible and persuasive.  
 

20. Claimant returned for a follow up with Dr. Ridings on July 11, 2012. 
Claimant complained of increased edema in the distal right lower extremity, now 
extending up into the calf. Claimant told Dr. Ridings that she had fallen in the 
bathroom at work in May 2012. Dr. Ridings did not examine Claimant’s right 
ankle.  Dr. Ridings again stated that Claimant’s ongoing problems were the result 
of the fifth metatarsal fracture, which was not covered under this claim. Dr. 
Ridings refilled the prescription for Voltaren gel.  
 

21. Claimant scheduled a follow up appointment with Dr. Ridings in 
October 2012.  That appointment was cancelled, then rescheduled for a date 
shortly after the hearing.  
 

CONCLUSIONS OF LAW 

A worker’s compensation award may be reopened based on a change in 
condition. Section 8-43-303(1), C.R.S.  In seeking to reopen a claim the claimant 
shoulders the burden of proving her condition has changed and that she is 
entitled to benefits by a preponderance of the evidence. Section 8-43-303(4), 
C.R.S.; Osborne v. Industrial Commission, 725 P.2d 63, 65 (Colo. App. 1986).  A 
change in condition refers either to a change in the condition of the original 
compensable injury or to a change in a claimant’s physical or mental condition 
that is causally connected to the original injury.  Jarosinski v. Industrial Claim 
Appeals Office, 62 P.3d 1082, 1084 (Colo. App. 2002).  A “change in condition” 
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pertains to changes that occur after a claim is closed.  In re Caraveo, W.C. No. 4-
358-465 (ICAP, Oct. 25, 2006).   
 
 It has been established by a preponderance of the evidence that, after 
MMI, Claimant’s weakness in her ankle increased and her ankle felt like it was 
giving out.  Claimant’s ankle gave out on May 3, 2012, which resulted in a fall 
and additional injury that required treatment.  Claimant has shown that there has 
been a change in her physical condition causally connected to the original injury.  
The claim is reopened for additional medical treatment.  
 
 Dr. Ridings, who was providing maintenance medical care for the original 
injury, refused to treat Claimant for the additional injuries she sustained on May 
3, 2012.  He refused to treat her because, in his opinion, the care was not related 
to the original injury.  He refused to treat her for a non-medical reason.  If the 
physician selected by the respondent refuses to treat the claimant for non-
medical reasons, and the respondent fails to appoint a new treating physician, 
the right of selection passes to the claimant, and the physician selected by the 
claimant is authorized. See Ruybal v. University Health Sciences Center, 768 
P.2d 1259 (Colo. App. 1988). Upon the filing of the petition to review, 
Respondents failed to refer Claimant back to an existing authorized physician or 
to refer Claimant to a new authorized treating physician.  Under § 8-43-404(5)(a), 
C.R.S., the employer or insurer is afforded the right in the first instance to select 
a physician to treat the injury. Clark v. Avalanche Industries Inc., W. C. No. 4-
471-863 (March 12, 2004). However, § 8-43-404(5) implicitly contemplates that 
the respondent will designate a physician who is willing to provide treatment.  For 
both these reasons, the right to select an authorized treating physician has fallen 
to Claimant.  Claimant has indicated that she wishes to be treated by Randall 
Seeman, PA-C, at Peak Vista Community Health Center.  Peak Vista Community 
Health Center is authorized as of August 8, 2012.   
 
 Insurer is liable for the medical care Claimant receives from Peak Vista 
Community Health Center or other authorized treating provider that is reasonably 
needed to cure and relieve her from the effects of her worsened condition.  
Section 8-42-101(1), C.R.S.  Liability is limited to those amounts established by 
the Division of Worker’s Compensation fee schedule.  
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s Petition to Reopen is granted.  
 

2. Insurer is liable for the medical care Claimant receives from Peak 
Vista Community Health Center or other authorized treating provider that is 
reasonably needed to cure and relieve her from the effects of her worsened 
condition. 
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3. Issues not previously determined and not determined herein are 

reserved for future determination. 

DATED:  November 20, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-866-806-01 

ISSUES 

The following issues were presented for consideration at hearing: 
 
1. Whether the Respondents sustained its burden of proof to establish 

by clear and convincing evidence that the Division independent medical 
examiner’s (DIME)   opinion of Dr. Jonathan Woodcock was most probably 
incorrect; and  

 
2. Whether Prehearing Administrative Law Judge (PALJ) Thomas 

Demarino was in error in ordering the Division IME Unit of the Division of 
Workers Compensation to issue a new DIME panel in his order dated December 
27, 2011. 
 

FINDINGS OF FACT 

Having considered the evidence presented at hearing and through 
depositions, the following Findings of Fact are made: 
 

1. Claimant worked for Employer as a deputy.  His duties required him 
to work in the jail.  

 
2. Claimant suffered an admitted injury on March 2, 2011, while 

practicing law enforcement defense tactics.  He was struck in the head by his 
training partner and suffered an injury to his neck. 

 
3. He reported his injury to his employer and was sent to Dr. Robert 

Watson for treatment.  He was taken off of work for six days and given physical 
therapy and chiropractic treatment by Dr. Robert S. Graves.  He was released 
from Dr. Watson’s care on April 7, 2011, and placed at maximum medical 
improvement (MMI) on that date with no impairment.  In his last appointment with 
Dr. Graves, it was noted that he had a 95% improvement in his symptoms.   
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4. Claimant returned to his work but later resigned his employment on 

April 16, 2011 for personal reasons.  Several employees of Employer testified at 
hearing that Claimant did not complain about ongoing symptoms and denied 
having any symptoms when asked directly about his condition. 

 
5. In June of 2011, Claimant had a flare-up in his pain and went to 

Kaiser for treatment.  An MRI at Kaiser showed a bulging cervical disk.  He had 
decreased motion in his neck, neck pain, left hand weakness and tingling in his 
left arm. An MRI of the neck showed mild neural foraminal narrowing at C3-4 and 
a mild disk bulge contributing to foraminal stenosis at C5-6.   He was seen by Dr. 
Eipe Kuruvila at Denver Spine who examined Claimant and diagnosed cervical 
degenerative disc disease and a herniated or bulging cervical disc.  Dr. Kuruvila 
also notes that Claimant was anxious and depressed. 

 
6. Prior to the Division IME, Respondents had Claimant examined by 

Dr. Robert Kleinman, who is a psychiatrist.  Dr. Kleinman diagnosed a general 
anxiety disorder, alcohol dependence in remission and questioned if Claimant 
had a pain disorder associated with psychological factors and a medical 
condition.  He found that Claimant’s symptoms could not be explained fully on an 
organic basis.  He stated that Claimant had withheld some information and was 
not an accurate historian and that Claimant had psychological distress that was 
converted into physical complaints.  

 
7. Also prior to the Division IME, Claimant underwent an IME with Dr. 

Nicholas Olsen at the Respondents’ request.  Dr. Olsen stated that he was 
unable to identify any objective findings on examination and that the subjective 
complaints far outweighed the objective findings.  Dr. Olsen stated Claimant had 
a history of a work-related injury and also noted the positive findings on the MRI.  
Dr. Olsen noted an inconsistent history given by Claimant and opined that 
Claimant’s symptoms had resolved when he was placed at MMI on April 7, 2011.  
He did not relate Claimant’s current symptoms to the work-related injury. 

 
8. Claimant did have preexisting anxiety issues while going through a 

divorce about one year prior to his injury.   
 

9. Dr. Woodcock performed the Division IME on May 8, 2012, and at 
that time, had received IME reports from Dr. Kleinman and Dr. Olsen.  Those 
records are referred to in Dr. Woodcock’s report.   

 
10. Dr. Woodcock opined that the anatomic findings on the MRI were 

probably caused by the on-the-job injury and are associated with his initial 
symptoms.  Dr. Woodcock stated that Claimant was not at MMI either physically 
or psychologically.  He recommended an EMG/nerve conduction study and 
physical therapy.   
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11. With regards to Claimant’s psychological complaints, Dr. Woodcock 
recognized the preexisting issues but diagnosed Claimant as having an 
adjustment disorder mixed with depression and anxiety symptoms secondary to 
the complications from the work-related injury.  Dr. Woodcock recommended 
rehabilitative psychotherapy and biofeedback. 

 
12. Pursuant to the Division of Workers Compensation guidelines, Dr. 

Woodcock provided Claimant with a provisional rating of 20% as a whole person 
for the physical injury and 7% for mental impairment which combined for a total 
of 26%.   

 
13. Dr. Olsen opined that since Claimant went 12 weeks between his 

release from Dr. Watson and his increase in symptoms, Claimant did not suffer a 
relapse of the original injury but must have had a new injury or event which 
caused the symptoms.  Dr. Woodcock disagreed with this assessment. 

 
14. In his deposition, Dr. Woodcock acknowledged that Claimant ’s 

version of his symptoms and his history were not always consistent with what 
was found in the medical records.  The most prominent example was medical 
records showing Claimant’s symptoms had subsided. Claimant told Dr. 
Woodcock that the symptoms never went away but actually got worse.  However, 
Dr. Woodcock stated that the medical records in question were reviewed by him 
before he wrote his report and that in forming his conclusions, he gave more 
weight to the medical records than the history provided by Claimant at the 
Division IME exam.  Dr. Woodcock stated he was aware that the medical records 
showed the symptoms subsided and then came back.  He believed this to be the 
case but it did not change his opinion that Claimant’s present symptoms were 
caused by the original injury.   

 
15. Dr. Woodcock said that Claimant’s symptoms went away but the 

pathology did not and the reemergence of those symptoms was caused by the 
underlying pathology.  He stated that Claimant suffered an injury to his neck at 
C3-4 and possibly C5-6 and that was the cause of Claimant’s radicular 
symptoms.   

 
16. Dr. Olsen stated in his reports and in his testimony at hearing that 

symptoms for this type of injury don’t subside and then comeback.  However, Dr. 
Woodcock testified that this frequently occurs.  He stated that the pathology was 
never completely gone and therefore, the symptoms reappeared.   

 
17. The opinion of Dr. Olsen does not constitute clear and convincing 

evidence that Dr. Woodcock’s MMI determination is incorrect.  
 

18. Dr. Kleinman testified by deposition that Claimant was inconsistent 
in his history and had pre-existing psychiatric issues and stressors.  This does 
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not constitute clear and convincing evidence that Dr. Woodcock’s MMI 
determination is incorrect.   

 
19. To the extent that the Respondents submitted other evidence and 

testimony that Dr. Woodcock’s determination on the issues of causation and MMI 
are incorrect, it is found to be unpersuasive.   

 
20. Claimant requested the Division IME pursuant to Section 8-42-

107.2, C.R.S. 
 

21. The panel of three doctors was issued by the Division of Workers 
Compensation on December 6, 2011.  Pursuant to WRCP 11-3(F), Claimant was 
entitled to make the first strike of a doctor on the panel.  However, in violation of 
that rule, the Respondents made the first strike. 

 
22. Claimant filed a motion with the Division of Workers Compensation 

asking for a new panel so that he could make the first strike. As grounds for the 
new panel, Claimant stated that he was prejudiced because the Respondents’ 
violation left Claimant with a choice of two doctors rather than the three he 
should have had as the requester of the Division IME. 

 
23. PALJ Demarino granted Claimant’s motion and ordered the 

Division IME unit to issue a new panel.  As a result of that order, Dr. Woodcock 
was selected as the Division IME physician. 

 
24. While PALJ Demarino could have simply replaced the doctor that 

was improperly struck so that rules could be complied with, there was nothing 
incorrect about the ordering of a new panel.  There was no credible evidence 
presented that the Respondents were prejudiced by PALJ Demarino’s order.   
 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions 
of Law are entered:   
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to Employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-42-101, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive 

of the issues involved; the ALJ has not addressed every piece of evidence that 
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might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

 
3.  To sustain a finding in Claimant’s favor, the Claimant must do more 

than put the mind of the trier of fact in a state of equilibrium. If the evidence 
presented weighs evenly on both sides, the finder of fact must resolve the 
question against the party having the burden of proof. People v. Taylor, 618 P.2d 
1127 (Colo. 1980). See also, Charnes v. Robinson, 772 P.2d 62 (Colo. 1989). 
 

OVERCOMING THE DIVISION IME DOCTOR’S OPINION 
 
 4.     A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  
Section 8-42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 
87 P.3d 261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is 
evidence that demonstrates that it is “highly probable” the DIME physician's 
rating is incorrect.  Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590, 592 (Colo. App.  1998).  In other words, to overcome a DIME physician's 
opinion, “there must be evidence establishing that the DIME physician's 
determination is incorrect and this evidence must be unmistakable and free from 
serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, 
Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  
Javalera v. Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 
(ICAP, July 19, 2004); see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 
(ICAP, Nov. 17, 2000). 
 
 5.     In the present case, the disagreement between the cause of 
Claimant’s present symptoms is between Dr. Olsen, who performed an IME for 
the Respondents, and Dr. Woodcock who performed the Division IME.  Dr. Olsen 
wrote and testified that the history showed that Claimant recovered fully from his 
injury and then, twelve weeks later had a relapse in his symptoms.  Based upon 
this, Dr. Olsen opined that the current symptoms were not caused by the on-the-
job injury.  He testified that symptoms from injuries don’t go away and then return 
in that manner.   
 
 6.     Dr. Woodcock stated that he did not base his opinion on Claimant’s 
history that the symptoms never went away.  He stated that he relied more 
heavily on the medical records which showed that the symptoms resolved and 
then returned.  But this did not change his opinion on the cause of Claimant’s 
current complaints.  He stated that Claimant’s symptoms can indeed go away 
and then return as long as the pathology of the injury remains, as it does with 
Claimant.  Dr. Woodcock did not place Claimant at MMI for his physical injuries 
because he felt the underlying pathology needed to be addressed.  This is a 
simple disagreement between Dr. Olsen and Dr.  Woodcock, but does not 
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amount to clear and convincing evidence that Dr. Woodcock’s opinions are in 
error. 
 
 7.     Similarly, Dr. Woodcock and Dr. Kleinman disagree on the cause and 
nature of Claimant’s psychiatric state.  Dr. Kleinman feels that Claimant’s 
problems are preexisting. Dr.  Woodcock agrees that there are preexisting 
psychiatric issues but that they are exacerbated by Claimant’s physical injury and 
resulting symptom.  For this reason, he recommends more treatment while Dr. 
Kleinman does not.  Again, this is a disagreement between two doctors about the 
cause and nature of Claimant’s injuries.  Dr. Woodcock is completely aware of 
the problems with Claimant’s history but is not dissuaded as to the cause and 
nature of Claimant ’s psychiatric complaints.  While Dr. Kleinman appears to 
base his opinion on inconsistencies in Claimant’s history and the medical 
records, Dr. Woodcock is aware of the inconsistencies, takes them into account, 
but reaches a different conclusion than Dr. Kleinman.  This is a simple 
disagreement between two doctors and is not clear and convincing evidence that 
the DIME opinion is most probably incorrect.   

 

DIVISION IME PANEL 

 8.     The Director of the Division of Workers Compensation has the 
statutory authority to enforce and administer the provisions of the Colorado 
Workers Compensation Act pursuant to Section 8-47-101(2), C.R.S.  The 
Director has the authority to adopt rules for the administration of the Colorado 
Workers Compensation Act pursuant to Section 8-47-107 C.R.S.   

 9.      As part of the administration of the Act, the Director has promulgated 
rules for the administration of the Division IME process.  DOWC Rule 11-3(G) 
states in part: 

If no request for a summary disclosure as set out in paragraph (F) 
above is made, within seven (7) business days of issuance of the 
three-physician list by the Division the requesting party shall strike 
one name and inform the other party and the Division.   

 10.     Pursuant to this rule, Claimant had the right to choose from three 
doctors to strike from the panel.  However, Respondents struck first and reduced 
the opportunities to strike to two doctors.  The rule was violated and Claimant 
asked for a new panel so that the selection process could proceed in accordance 
with the Rules.  While PALJ Demarino could have substituted Dr. Rachbacher for 
another doctor, there was nothing inherently wrong with simply issuing a new 
panel.  Therefore, the order of PALJ Demarino is affirmed and Dr. Woodcock is 
found to be the Division IME Doctor.   

ORDER 
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 It is therefore ordered that: 
 

1. That the Respondents have not shown by clear and convincing 
evidence that the opinion of Dr. Woodcock regarding MMI is incorrect and 
therefore Claimant has not reached MMI.   

  
 

2. That the order of PALJ Thomas Demarino issued December 27, 
2011, is affirmed. 

 
3. All matters not determined by this order shall be reserved for future 

determination if necessary. 
 

4.      All matters not determined herein are reserved for future 
determination if necessary.  

DATED: November 19, 2012 

 
Margot W. Jones 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-531-613-07 

ISSUE 

The issue for determination is medical benefits. Respondents allege that 
Claimant’s treatment for her hypertension is not related to the compensable 
injury. 

FINDINGS OF FACT 

1. Claimant sustained this compensable injury on February 11, 2002. 
Claimant suffers from RSD (Reflex Sympathetic Dystrophy) as a result of the 
compensable injury. She reached maximum medical improvement (MMI) on 
February 14, 2004. Insurer has admitted liability for medical benefits after MMI. 
 

2. From May 2010 to May 2011, Claimant was regularly examined about 
every two months for her RSD and medication management. It was noted that 
Claimant is moderately obese and deconditioned. Her blood pressure varied from 
113/78 to 135/94. 
 

3. On July 12, 2011, Nancy Carter, PA-C, at the Community Hospital 
Clinic, examined Claimant for a medication refill. Claimant did not report any 
recent increase in her pain. Her blood pressure was 160/84. Claimant came back 
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in on August 3, 2011 for a blood pressure check. Her blood pressure was 136/84 
after sitting for fifteen minutes. The assessment was “hypertension - NOS”. No 
treatment was recommended.  
 

4. On September 13, 2011, Ms. Carter examined Clamant. Claimant’s 
blood pressure was 112/60. The assessment did not include hypertension. On 
November 11, 2011 her blood pressure was 118/60. On January 12, 2012 her 
blood pressure was 130/68.  
 

5. On February 13, 2012, Ms. Carter examined Claimant. Claimant 
complained that her pain was worse after lifting gallons of milk. Her blood 
pressure was 160/104. A blood pressure cuff was recommended so Claimant 
could take and document her blood pressure at home.  
 

6. On February 22, 2012, Todd Kravetz, M.D, examined Claimant. 
Claimant’s blood pressure was 164/95. Dr. Kravetz prescribed Topral - XL, 50mg 
per day, for the high blood pressure. On March 2, 2012, a prescription note from 
Community Hospital Clinic states that Claimant “needs BP meds for pain from 
RSD.” Another note states that Claimant needs a “blood pressure cuff” and gives 
a diagnosis of increased blood pressure due to her RSD.  
 

7. Dr. Kravetz again examined Claimant on May 8, 2012. Claimant’s 
blood pressure was 136/88. The assessment included “hypertension”. Dr. 
Kravetz recommended that Claimant take Toprol XL 100 mg per day for the 
hypertension and he added Ramipril 5 mg per day.  
 

8. Richard Stieg, M.D., examined Claimant on June 7, 2012. Claimant’s 
blood pressure was 165/106. Dr. Stieg agreed with the previous medical reports 
that there had been a new onset of hypertension. However, he stated that, “it is 
not reasonable to ascribe [the Claimant’s hypertension] to the [Claimant’s] 
Complex Regional Pain Syndrome.” He noted that Claimant had CRPS for a 
decade, that it was chronic and stable, and there “there is no reason to implicate 
the pain from it as operational in the [Claimant’s] elevated blood pressure.” He 
also noted that Claimant had other risk factors for hypertension “including weight 
gain, a history given to at least one examiner of intermittent hypertension in the 
past, and a positive family history.” Dr. Stieg testified consistently with this report 
at hearing.  
 

9. Timothy Hall, M.D., did a medical record review on June 11, 2012. Dr. 
Rook stated that sympathetic reactive hyperactivity, which Claimant has, “can 
certainly play a role in blood pressure.” Dr. Rook cited two articles from medical 
journals and concluded that there was “a clear association between hypertension 
and pain.” Dr. Rook opined that, “it is certainly within a reasonable degree of 
medical probability that [Claimant’s] difficulties with high blood pressure are 
related to and certainly exacerbated by chronic pain, sleep disturbance, and 
emotional issues, all of which are stressors.” On June 28, 2012, Dr. Hall wrote a 
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follow up report after review of Dr. Stieg’s report. He noted that the history given 
by Claimant of intermittent hypertension in the past was in September 2010, and 
at that time, Claimant had been dealing with chronic pain for eight years and that 
“one would expect chronic pain patient to have intermittent episodes of 
hypertension.” Dr. Hall agreed with Dr. Stieg that weight gain could play a role in 
Claimant’s hypertension, but he stated that Claimant’s pain has had an impact on 
her weight gain. Dr. Hall stated that, “the chronic pain this patient has suffered for 
many years is a major contributor to her present diagnosis of hypertension.” He 
concluded that, “It is my opinion that the chronic pain plays an integral role in the 
development of [Claimant’s] hypertension.” The opinions of Dr. Hall are credible 
and persuasive.  
 

10. Claimant followed up with Dr. Kravetz on June 12, 2012. Her blood 
pressure was 160/90. It was noted that Claimant’s hypertension was stable. The 
Ramipril dosage was increased to 10mg.  
 

11. On August 31, 2012, Claimant stated that she had not been taking any 
blood pressure medications. He blood pressure was 138/98, but 28 minutes later 
it was 150/100. Dr. Kravetz prescribed Lisnopril for Claimant’s hypertension.  
 

12. On September 28, 2012, Dr. Kravetz reviewed Claimant’s history and 
noted a date of onset for hypertension of March 21, 2012. Claimant’s blood 
pressure was 125/85. Dr. Kravetz’s assessment was “benign essential 
hypertension”. 
 

CONCLUSIONS OF LAW 

A worker’s compensation claimant must prove by a preponderance of the 
evidence that she is entitled to the benefits sought. Section 8-41-301, C.R.S. The 
facts in a worker’s compensation case are not interpreted liberally in favor of 
either claimant or respondents. Section 8-43-201, C.R.S.  

 
 Insurer is liable for medical care that is reasonably needed to cure and 
relieve Claimant from the effects of the compensable injury. Section 8-42-101(1), 
C.R.S. This liability continues after maximum medical improvement. Grover v. 
Industrial Commission, 759 P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo.App. 1995). The claimant bears the burden 
of proof to establish the right to specific medical benefits. HLJ Management 
Group, Inc. v. Kim, 804 P.2d 250, (Colo. App. 1990). Claimant must prove that an 
injury directly caused the condition for which benefits are sought. Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. 
denied September 15, 1997. 
 
 Claimant has suffered chronic pain as a result of her compensable injury. 
Claimant has developed hypertension and treatment is reasonably required for 
that hypertension. The opinion of Dr. Hall is credible and persuasive. Chronic 
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pain played an integral role in the development of Claimant’s hypertension. The 
compensable injury directly caused the hypertension. Treatment for the 
hypertension is reasonably needed to relieve Claimant from the effects of the 
compensable injury. Insurer is liable for the costs of that treatment, in amounts 
not to exceed the Colorado Division of Worker’s Compensation fee schedule. 
Section 8-442-101(3), C.R.S.  
 

ORDER 

 It is therefore ordered that: 

1. It is therefore ordered that Insurer is liable for the costs of treating 
Claimant’s hypertension.  

2. Issues not previously determined, and not determined by this order, 
are reserved. 

DATED: November 20, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-891-734-01 

ISSUES 

The issues determined herein are permanent partial disability (“PPD”) 
benefits and disfigurement benefits.  The parties stipulated to an average weekly 
wage of $666.18. 

FINDINGS OF FACT 

1. Claimant is 69 years old. 

2. In 2004, claimant suffered a fall down stairs.  He suffered bilateral 
knee injuries and bilateral shoulder injuries.  At that time, due to the knee injuries 
and surgeries, claimant used a walker.  He was reportedly diagnosed with a 
small right rotator cuff tear, but he elected not to have it surgically repaired.  
Claimant recovered almost full use of his right shoulder with just slight residual 
pain. 

3. In 2008, claimant began work for the employer teaching use of 
military firearms and night vision devices.  He was able to perform all job duties, 
including drawing and use of a sidearm. 
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4. On July 15, 2010, claimant suffered an admitted work injury when 
he arose from a chair, became entangled in a computer cord, and fell onto his 
outstretched right arm.  He suffered injuries to his right shoulder and wrist and his 
back.   

5. Claimant was transported by ambulance to a hospital.  He received 
x-rays and was placed in a right arm sling.  He then underwent physical therapy 
at the army hospital. 

6. On July 21, 2011, Dr. Jones examined claimant, who reported a 
history of the work injury one year earlier.  Claimant reported that his right 
shoulder was “almost useless” and he had chronic right wrist pain.  Dr. Jones 
diagnosed right shoulder impingement with severe weakness of the rotator cuff 
and right wrist sprain and arthritis.  Dr. Jones referred claimant for a magnetic 
resonance image (“MRI”) of the right shoulder and wrist.  Dr. Jones referred 
claimant to Dr. Weinstein for care of the right shoulder and indicated that he 
would refer to a hand surgeon for treatment of the wrist.   

7. The July 28, 2011, MRI of the right wrist showed advanced 
osteoarthritis and a degenerative tear of the triangular fibrocartilage complex 
(“TFCC”). 

8. The August 8, 2011, MRI of the right shoulder showed full thickness 
tears of the supraspinatus and infraspinatus, partial thickness tear of the 
subscapularis, and severe atrophy of the teres minor.  Claimant had superior 
subluxation of the humeral head. 

9. On August 24, 2011, Dr. Weinstein examined claimant and 
diagnosed rotator cuff arthropathy.  He discussed a reverse total shoulder 
replacement surgery, but could not guarantee improvement.  Claimant declined 
the surgery. 

10. On August 31, 2011, Dr. Larsen examined claimant and diagnosed 
extensor carpi ulnaris tendinitis.  Dr. Larsen also suspected possible carpal 
tunnel syndrome (“CTS”).  He injected the wrist and recommended a splint. 

11. On September 28, 2011, Dr. Larsen reexamined claimant, who 
reported improvement with the injection.  Dr. Larsen recommended surgery to 
debride the TFCC and to shorten the ulna.  He also referred claimant for 
electromyography/nerve conduction studies (“EMG”) to rule out CTS.  On 
October 17, 2011, Dr. Larsen noted that the EMG showed severe CTS and 
cubital tunnel syndrome due to ulnar entrapment at the elbow. 

12. Dr. Larsen recommended surgery to correct the cubital tunnel 
syndrome, but the insurer denied authorization.  Claimant elected to have the 
surgery done under his health insurance.  In December 2011, Dr. Larsen 
performed the surgery on the right elbow, including the ulnar nerve 
decompression. 
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13. The insurer approved the wrist surgery.  On February 2, 2012, Dr. 
Larsen performed the CTS release, TFCC repair, and ulnar shortening. 

14. On February 20, 2012, Dr. Jones reexamined claimant and noted 
that the cubital tunnel syndrome and surgery were not due to work, but the other 
conditions were due to the admitted work injury.  He referred claimant to Dr. 
Hattem. 

15. On March 29, 2012, Dr. Hattem examined claimant and reviewed 
his history of treatment for the work injury commencing one year after the 
accident.  Dr. Hattem continued claimant’s course of post-surgery physical 
therapy. 

16. On June 28, 2012, Dr. Hattem determined that claimant was at 
maximum medical improvement (“MMI”) for all work injuries.  Dr. Hattem 
determined that the right cubital tunnel syndrome post surgery was not related to 
the work injury.  Dr. Hattem diagnosed right shoulder rotator cuff tear and 
measured 30% impairment of the right upper extremity due to loss of shoulder 
range of motion.  Dr. Hattem diagnosed right wrist abutment syndrome and CTS 
post ulnar shortening osteotomy and CTS release.  Dr. Hattem determined 18% 
right upper extremity impairment due to loss of wrist range of motion.  Dr. Hattem 
combined the 30% and 18% upper extremity impairments to arrive at a total 43% 
impairment of the upper extremity, which converted to 26% whole person 
impairment.  Dr. Hattem recommended permanent restrictions of lifting, pushing, 
and pulling no more than five pounds and no use of the arms above chest height.  
Dr. Hattem did not recommend any post-MMI medical treatment. 

17. On July 12, 2012, the insurer filed a final admission of liability for 
PPD benefits based upon 43% impairment of the right arm at the shoulder, but 
denied liability for post-MMI medical benefits. 

18. Dr. Hattem testified at hearing consistently with his reports.  He 
noted that claimant’s obesity and diabetes are risk factors for cubital tunnel 
syndrome, but he also noted that falling on the arm is also a risk factor.  Dr. 
Hattem concluded that the right cubital tunnel syndrome would be related to the 
admitted work injury if claimant’s ulnar nerve symptoms started only after the fall.   

19. Dr. Hattem also testified that he had no way to apportion any of the 
shoulder range of motion impairment without range of motion measurements 
before the July 15, 2010, injury.  He explained that the impairment for loss of 
shoulder range of motion was due to the fact that claimant had almost complete 
tears or atrophy of all four of rotator cuff tendons, which attach the arm to the 
torso. 

20. Due to the back injury he suffered in the work injury, claimant also 
used a walker for approximately two years. 
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21. Claimant has returned to work at his regular job duties for the 
employer.  He is able to teach, but is unable to demonstrate use of a firearm.  He 
can only draw his handgun from his right hip holster by laterally bending to the 
left at the waist.  Once he draws the weapon, he is unable to use it.  He drives 
with his left arm.  He writes with his right hand, but has to use his left arm to lift 
his right arm onto the writing surface. 

22. As a result of the work injury, claimant has a serious and 
permanent bodily disfigurement normally exposed to public view, described as a 
one-inch light scar on the right palmer wrist. 

23. Claimant also has a five-inch red scar on the right forearm and a 
three-inch, curved scar on the right elbow.  Those disfigurements are due to the 
cubital tunnel syndrome, which the authorized treating physicians determined 
were not due to the admitted work injury. 

24. Claimant has proven by a preponderance of the evidence that he 
suffered functional impairment not expressed on the schedule of disabilities as a 
result of the admitted work injury.  Claimant suffered a serious right shoulder 
rotator cuff tear.  Due to the effects of that injury, he is unable to use his entire 
right upper extremity.  His impairment is not limited only to the arm distal to the 
glenohumeral joint.  The impairment involves his torso proximal to the 
glenohumeral joint.   

25. No Division Independent Medical Examination (“DIME”) has been 
conducted in this matter.  Claimant’s impairment for the work injury is 26% whole 
person impairment, as determined by Dr. Hattem, the treating physician. 

CONCLUSIONS OF LAW 

1. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of 
disabilities and Subsection (8) provides a DIME process for whole person ratings.  
The threshold issue is application of the schedule and this is a determination of 
fact based upon a preponderance of the evidence.  The application of the 
schedule depends upon the “situs of the functional impairment” rather than just 
the situs of the original work injury.  Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 803 (Colo. App. 1996); Strauch v. PSL Swedish Health Care 
System, 917 P.2d 366 (Colo. App. 1996).  The heightened burden of proof in 
Subsection (8) applies only if the threshold determination is made that the 
impairment is not limited to the schedule.  Then, and only then, does either party 
face a clear and convincing evidence burden to overcome the rating of the DIME.  
Webb v. Circuit City Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).  
As found, claimant has proven by a preponderance of the evidence that he 
suffered functional impairment not expressed on the schedule of disabilities as a 
result of the admitted work injury.   
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2. The parties argued that the issue before the ALJ was simply 
whether the permanent impairment is 43% of the arm or 26% whole person.  The 
statute might have permitted a result other than this either/or determination.  
Section 8-42-107(7)(b)(I), C.R.S. was amended in 1999 to overrule Mountain City 
Meat v. Oqueda, 919 P.2d 246 (Colo. 1996) so that, when the claimant sustains 
both scheduled and nonscheduled injuries, the impairment will be compensated 
on the schedule for scheduled injuries.    Nevertheless, the parties did not argue 
this provision and the issue was tried only as an either/or determination for the 
entire rating.  The parties provided no evidence about the whole person rating 
only for the functional impairment to the right shoulder separate from the 
functional impairment to the right wrist.  Consequently, because claimant has 
functional impairment not on the schedule and because no DIME was held, the 
26% whole person rating by the treating physician is binding. 

 
3. Pursuant to section 8-42-108(1), C.R.S., claimant is entitled to an 

award for serious and permanent bodily disfigurement normally exposed to public 
view that results from the admitted work injury.  Considering the size, location, 
and general appearance of the scarring from the wrist surgery, the Judge 
determines that claimant is entitled to a disfigurement award of $800.  Claimant 
is not entitled to compensation for disfiguring scars that result from surgery for a 
non-work-related condition, such as the cubital tunnel syndrome.   

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay benefits for all admitted periods based upon 
an average weekly wage of $666.18. 

2. The insurer shall pay to claimant PPD benefits based upon 26% 
whole person impairment, commencing June 28, 2012.  The insurer is entitled to 
credit for all previous payments of PPD benefits. 

3. The insurer shall pay to claimant $800 in one lump for serious and 
permanent bodily disfigurement.   

4. Claimant’s claim for disfigurement benefits for the scars resulting 
from the cubital tunnel syndrome surgery is denied and dismissed. 

5. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

6. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
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attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 21, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-885-452-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained 
an injury arising out of and within the course of his employment? 
 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the 
following findings of fact: 

187. Employer operates a brewery business, where claimant worked in 
the bottle plant as a batch/furnace operator. *A is manager of the batch and 
furnace department. *B maintains the furnace and equipment. *C works for 
employer as the environmental health and safety manager. Claimant's current 
age is 35 years.  

188. The bottle plant operates 3 furnaces, each with 2 augers that feed 
sand and other material for glass-making into the furnace. Batch and furnace 
operators refer to running the furnace operations as “running the board.” This 
involves monitoring control equipment in the computer room and cleaning the 
augers in the batch room.  

189. Operators typically clean the augers once per shift. The augers are 
located in the batch room above the furnaces. The housing unit of each auger 
stands two feet above the floor and has a water-box area or opening above the 
auger where water is introduced and mixed with sand in the auger below. The 
augers have paddles that mix sand and water while feeding the mixture into the 
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furnaces. Over time, the wet sand mixture tends to stick to the paddles of the 
auger. Operators can access the paddles of the auger through a door in the 
water-box area. Operators use aluminum sledge hammers and special shovels 
that weigh 6 to 8 pounds to knock the sand off the paddles and off the inside of 
the housing unit. Cleaning an auger takes only minutes because the sand 
mixture readily falls off the paddles when knocked with the sledge hammer.  

190. Claimant contends he injured his lower back while cleaning the 
augers on July 14, 2011. That day, claimant worked a shift that ran from 5:00 
a.m. to 5:00 p.m. Claimant was running the board by himself. *D was claimant’s 
supervisor that day and would monitor the computer room when claimant used 
the restroom or left to clean the augers. Around 9:00 a.m., claimant went to the 
batch room to clean the augers while Mr. *D monitored the computer room. 
Claimant thought it hotter than usual in the batch room because of summer heat 
combined with heat from the furnace. Claimant would bend over each of the 
auger housings and use the sledge hammer and shovel to knock the sand off the 
auger paddles and housing. While bent over the last auger housing, claimant 
sensed something was wrong. Claimant became scared, sweaty, and shaky. 
Claimant felt he needed to get out of the heat of the batch room. Claimant closed 
the door to the auger housing, left the batch room, and walked down stairs to the 
outside courtyard area. 

191. Mr. *B approached claimant while he was walking around the 
courtyard area. Mr. *B observed that claimant walked normally and did not 
appear to have injured his back. When claimant saw Mr. *B, claimant told him he 
did not feel too good. Mr. *B thought claimant looked angry and asked him if he 
was pissed about something. Mr. *B asked claimant how sick he felt. Claimant 
told Mr. *B he could not feel his legs. According to claimant’s testimony, his left 
leg began hurting. Claimant started to shake and tremble, so Mr. *B helped him 
sit on the ground at the side of the batch house. Claimant’s face also trembled. 
Mr. *B called employer’s first aid staff for assistance. The first aid staff arrived 
and instructed Mr. *B to get claimant something to drink. Claimant overheard first 
aid staff wondering if he was having a stroke or heart attack. According to Mr. *B, 
claimant never attributed his condition to cleaning the auger.  

192. Mr. *B called American Medical Response (AMR), whose 
paramedics transported claimant by ambulance to the Emergency Department of 
Lutheran Medical Center (ER). The paramedics recorded the following history: 

[Claimant] reports feeling “shaky” this morning. [Claimant] later had 
acute onset dizziness, nausea, diaphoresis and sensation of being 
very hot and mildly [short of breath]. Minutes later [claimant] 
experienced intermittent numbness, and weakness in left leg from 
groin to foot. [Claimant was] unable to stand without assistance. 

The paramedics assessed a neurological condition with secondary anxiety. 
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193. At the ER, Nathan Karber, M.D., and H. Georg Laemmerhirt, M.D., 
attended claimant. Dr. Karber recorded the following history: 

[Claimant] complains of the acute onset of left leg numbness that 
occurred while at work. He notes he felt very dizzy and somewhat 
nauseated at the onset of symptoms. He states the numbness 
varies between complete numbness and a pins and needle 
sensation. He denies any associated back pain. 

(Emphasis added). Dr. Laemmerhirt ordered CT scans of claimant’s brain and 
lumbar spine areas. The CT of claimant’s brain was a normal study. The CT of 
claimant’s lumbar spine revealed mild bilateral spinal stenosis and bilateral 
foraminal narrowing at the L4-5 level and a disc bulge likely abutting the S1 
nerve root at the L5-S1 level. Dr. Laemmerhirt assessed leg numbness and 
spinal stenosis of the lumbar spine. Dr. Laemmerhirt discharged claimant home 
with instructions to follow up with his PCP and physical therapy. Dr. Laemmerhirt 
released claimant from work through July 16, 2011. 

194. On July 15, 2011, Ms. *C and Mr. *B discussed claimant’s lower 
back problem. Ms. *C raised to Mr. *B her theory that claimant’s lower back 
problem might be from racing motorcycles. In addition, claimant had not reported 
to Mr. *B either that he hurt his back cleaning the augers or that there was some 
acute event at work causing his back problems. Ms. *C and Mr. *B telephoned 
claimant at his home on July 15th.   

195. Mr. *B testified to the following telephone conversation on July 15th: 
The purpose of the call was to discuss when claimant would return to work. 
Claimant never stated during that conversation that he hurt his back cleaning the 
auger. Claimant stated that he did not want to lose his job. Ms. *C suggested 
claimant apply for short term disability insurance. 

196. Ms. *C testified to the following telephone conversation on July 15th: 
The purpose of the call was to find out from claimant what happened on July 14th. 
Claimant said he did not know what caused his back problem. Claimant said he 
would be lying if he said his problem was work-related, but he understood from 
the physicians who treated him that his lower back condition was caused by 
work. When Ms. *C asked claimant whether his back condition had been caused 
by motorcycle racing, claimant denied any injury from riding his motorcycle. Ms. 
*C had claimant recall what duties he had been performing on July 14th. Claimant 
told them that he had worked on the A-Tank auger when he experienced his 
problem. Ms. *C explained to claimant that he would need to see a physician 
from a panel selected by employer if he was claiming workers’ compensation 
benefits. Claimant kept saying he did not want to lose his job.   

197. Claimant testified to the following telephone conversation on July 
15th: Claimant felt pressure from Ms. *C not to report his back problem as a work-
related injury. Claimant expressed that he did not want to lose his job. Ms. *C 
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instead suggested claimant pay for treatment through his medical insurance and 
apply for short term disability insurance.  

198. Claimant sought follow up treatment for his lower back with his 
PCP, Sepeideh Nouhi, M.D., who referred him to Amit O. Argawala, M.D., for an 
orthopedic evaluation on July 21, 2011. Claimant reported intermittent back pain 
at a level of 4/10 that started on July 14, 2011. Dr. Argawala reported the 
following: 

[Claimant’s] x-rays show no abnormalities. Neuro exam is normal. 
At this time he will start in formal therapy …. 

Dr. Argawala diagnosed lumbosacral radiculitis and referred claimant for physical 
therapy treatment.   

199. Mr. *A observed as paramedics took claimant from the jobsite on 
July 14, 2011. According to Mr. *A, claimant did not report to the paramedics that 
his condition was caused by cleaning the auger. Mr. *A visited claimant at the ER 
later on July 14th. Claimant did not mention to Mr. *A that his condition was 
caused by cleaning the auger. Mr. *A wrote claimant up for his absence from July 
14th through 16th, explaining that he never saw a copy of Dr. Laemmerhirt’s note 
releasing claimant from work for those days. Mr. *A nonetheless had rated 
claimant’s work performance as high as possible earlier in February of 2011.   

200. Dr. Nouhi referred claimant for a magnetic resonance imaging 
(MRI) scan of his lumbar spine on September 3, 2011. On September 8, 2011, 
Dr. Argawala evaluated claimant and reviewed the MRI scan. Dr. Argawala 
reported that claimant’s neurological examination now was positive for straight 
leg raise (SLR) testing and muscle weakness in the left leg. While Dr. Argawala 
found a normal neurological examination on July 21st, that had changed to an 
abnormal neurological examination on September 8th. Dr. Argawala referred 
claimant to Roberta P. Anderson-Oeser, M.D., for a transforaminal epidural 
steroid injection (ESI) at the L4-5 level of his lumbar spine for 
diagnostic/therapeutic purposes. 

201. Dr. Anderson-Oeser examined claimant on September 19, 2011, 
and also noted positive SLR on the left. Dr. Anderson-Oeser diagnosed lumbar 
strain, left lumbar radiculitis, and L4-5 disc bulge. Dr. Anderson-Oeser 
administered the ESI and told claimant to follow up with Dr. Argawala. 

202. At respondents’ request, Allison Fall, M.D., performed an 
independent medical examination of claimant on July 12, 2012. Dr. Fall testified 
as an expert in the area of Physical Medicine and Rehabilitation with Level II 
Accreditation. It is uncontroverted that claimant has a preexisting history of panic 
attacks, for which he was taking medications on July 14, 2011. According to Dr. 
Fall, claimant’s medical records from July 14, 2011, fail to establish any medically 
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documented injury. Dr. Fall instead opined that claimant was having a panic 
attack on July 14, 2011. 

203. Claimant showed it more probably true than not that he 
experienced an episode of left leg numbness while bending over to clean the 
augers on July 14, 2011, resulting in the need for him to seek emergent medical 
attention. Dr. Fall persuasively testified that the CT and MRI scans of claimant’s 
lumbar spine revealed chronic, age-related degenerative changes in his lumbar 
spine. While Dr. Fall persuasively testified that there is no radiographic evidence 
of any acute change to claimant’s lumbar spine, claimant nonetheless 
experienced an onset of numbness in his left leg while cleaning the auger on July 
14th. That numbness later developed into lower back pain accompanied by 
abnormal neurological findings on examination by Dr. Argawala. It is more 
probably true that the activity of bending over to clean the augers combined with 
claimant’s underlying degenerative changes in his lumbar spine to produce 
claimant’s need for medical attention.  

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that 
he sustained an injury arising out of and within the course of his employment. 
The Judge agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-

101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), supra.  
Claimant shoulders the burden of proving by a preponderance of the evidence 
that he sustained an injury arising out of and within the course of his 
employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 706 
P.2d 786 (Colo. 1985).A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more 
probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of claimant nor in favor of the rights of respondents.  Section 8-
43-201, supra.    

When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; 
the reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' 
compensation case is decided on its merits.  Section 8-43-201, supra.  The 
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Judge's factual findings concern only evidence that is dispositive of the issues 
involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. 
App. 2000). 

An employer must take an employee as it finds him and is responsible for 
any increased disability resulting from the employee’s preexisting weakened 
condition. Cowin & Co. v. Medina, 860 P.2d 535, 538 (Colo. App. 1992). An 
injury is compensable where some activity or condition distinctly associated with 
a claimant's employment precipitates the injury or where such activity 
aggravates, accelerates, or combines with some preexisting disease or infirmity 
to produce the disability for which benefits are sought.  H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990). However, if the claimant's injury is 
precipitated by a preexisting nonindustrial condition, the injury is not 
compensable unless a special hazard of the employment contributes to the 
accident or the extent of the injury sustained. National Health Laboratories v. 
Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992).  Under this 
special hazard rule, a claimant may be compensated if a preexisting injury, 
infirmity, or disease is exacerbated by the concurrence of a pre-existing 
weakness and a hazard of employment.  Ramsdell v. Horn, 781 P.2d 150 (Colo. 
App. 1989); Gates Rubber Co. v. Industrial Commission, 705 P.2d 6 (Colo. App. 
1985).   In such cases, the existence of a special hazard, which elevates the 
probability of injury or the extent of the injury incurred, establishes the required 
causal relationship between the employment and the injury. See National Health 
Laboratories v. Industrial Claim Appeals Office, supra; Ramsdell v. Horn, supra.    

 Here, the Judge found claimant showed it more probably true than not that 
he experienced an episode of left leg numbness while bending over to clean the 
augers on July 14, 2011, resulting in the need for him to seek emergent medical 
attention. The Judge further found it more probably true that the activity of 
bending over to clean the augers combined with claimant’s underlying 
degenerative changes in his lumbar spine to produce claimant’s need for medical 
attention. Claimant thus proved by a preponderance of the evidence that he 
sustained an injury arising out of and within the course of his employment. 

 The Judge concludes claimant’s claim for workers’ compensation benefits 
under the Act is compensable. Adopting the stipulation of the parties, insurer 
should pay, pursuant to fee schedule, the bills from AMR and Lutheran Medical 
Center for claimant’s transportation and treatment on July 14, 2011. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the 
Judge enters the following order: 
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 1. Claimant’s claim for workers’ compensation benefits under the Act 
is compensable. 

2. Insurer shall pay, pursuant to fee schedule, the bills from AMR and 
Lutheran Medical Center for claimant’s transportation and treatment on July 14, 
2011. 

3. Issues not expressly decided herein are reserved to the parties for 
future determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition 
to Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _November 28, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-710-749-02 

ISSUES 

 The initial issue for determination is maximum medical improvement. If it is 
determined that Claimant is not at MMI, an addition issue will be temporary total 
disability benefits. If it is determined that Claimant is at MMI, the issue of 
permanent partial disability benefits will be determined. The issues of medical 
benefits after MMI and permanent total disability benefits are reserved.  

FINDINGS OF FACT 

1. Claimant sustained a work-related injury to his right shoulder on 
December 28, 2006, while working for Employer. As the result of this injury, 
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Claimant underwent at least two right shoulder surgeries, one in April 2007 with 
Dr. Varner and a second with Dr. Stull on November 12, 2007. (Exhibit A page A-
4). As the result of overuse of the left shoulder caused by the right shoulder 
injury, Claimant underwent a left shoulder surgery with Dr. Stull on June 19, 
2008. (Exhibit 1). Claimant reached MMI on both shoulders on February 4, 2009. 
(Exhibit 5 page 32). In a Final Admission of Liability dated April 9, 2009, 
Respondents admitted for PPD Benefits based upon a scheduled rating of 12% 
of the left upper extremity and 20% of the right upper extremity. (Id). 

 
2. Claimant began seeing Dr. Hatzidakis on November 25, 2008. (Dr. 

Hatzidakis depo. p. 5). He saw Dr. Hatzidakis on several occasions during 2009 
and early 2010, until Claimant underwent right shoulder surgery on February 5, 
2010. (Claimant’s Exhibit 5 pp. 4-12). During his recuperation from his right 
shoulder surgery of February 25, 2010, Claimant continued to complain of left 
shoulder pain. (Claimant’s Ex. 5 pp. 18 and 20). 

 
3. In a General Admission of Liability dated February 26, 2010, 

Respondents reopened the claim and admitted for retroactive TTD Benefits 
beginning October 21, 2009. (Claimant’s Exhibit 6, page 37). Claimant continued 
to receive TTD benefits until Dr. Burris placed him at MMI on November 1, 2010. 
(Claimant’s Exhibit 7 p. 37). 

 
4. In his report of October 7, 2010, Dr. Hatzidakis imposed work 

restrictions of no repetitive shoulder work, no lifting outward greater than 5 
pounds, and no lifting or force greater than 10 pounds of the right upper 
extremity. (Claimant’s Exhibit 2 p. 21). At his deposition, Dr. Hatzidakis 
reaffirmed these restrictions as applying to both shoulders, and stated that the 10 
pound lifting restriction applies to the left arm as well, so that Claimant’s total 
lifting restriction is 20 pounds. (Hatzidakis depo. p. 33-34) 

 
5. Dr. Burris placed Claimant at MMI on November 1, 2010. (Claimant’s 

Exhibit 7 p. 48). He continued Claimant’s permanent 10 pound lifting restriction. 
(Claimant’s Exhibit 7 p. 48 and Respondents’ Exhibit B p. B-10). Dr. Burris found 
impairments of 13% impairment of the left upper extremity and 9% impairment of 
the right upper extremity. (Id).  

 
6. Respondents filed a Final Admission of Liability dated December 15, 

2010, admitting for the extremity ratings given by Dr. Burris in his report of 
November 1, 2010. (Claimant’s Exhibit 7 page 1). Claimant sought a Division 
Independent Medical Examination. Claimant did not undergo that examination by 
Dr. Mack until June 18, 2012. 

 
7. Claimant continued to suffer pain in his left shoulder. He saw Dr. 

Hatzidakis on April 12, 2011, regarding the left shoulder, and Dr. Hatzidakis 
ordered an MRI of that shoulder. (Claimant’s Exhibit 2, pp. 22-24). Claimant 
complained that he had difficulties with behind the back and overhead activities. 
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(Claimant’s Exhibit 2 p. 22). 
 

8. Claimant underwent that MRI on June 3, 2011. The doctor who 
reviewed and reported on the MRI, Dr. Virginia L. Scroggins, M.D., found “High-
grade partial articular surface tearing involving the superior subscapularis 
tendon.” (Claimant’s Exhibit 3 p. 27). 

 
9. Claimant returned to Dr. Hatzidakis on July 12, 2011. (Claimant’s 

Exhibit 4). Dr. Hatzidakis independently reviewed the MRI itself personally with 
Claimant. He found a PTRCT (Partial Thickness Rotator Cuff Tear) of the 
scapularis at its attachment of the lesser tuberosity. (Claimant’s Exhibit 4 p. 30 
and Hatzidakis depo. pp. 9-10). Based upon that finding, Dr. Hatzidakis proposed 
a “left shoulder arthroscopy with debridement, repair of the upper subscapularis, 
and treatment of any other soft tissue or bony lesion as required.” (Claimant’s 
Exhibit 4 p. 30). 

 
10. Dr. Mack issued his Division Independent Medical Examination Report 

on June 26, 2012. Dr. Mack rated Claimant’s impairment of theright extremity at 
31% impairment and his left extremity at 18% for a combined whole person rating 
of 26%. (Respondents’ Exhibit A page A-10 to A-11). Dr. Mack stated that he did 
not detect a partial tear of the superior subscapularis tendon as reported by Dr. 
Scroggins. (Id). 

 
11. At his deposition, Dr. Mack testified regarding Claimant’s impairment 

rating, whether he had reached MMI and on his estimation of Claimant’s 
restrictions. On direct examination Dr. Mack testified that he calculated extremity 
impairment ratings for both shoulders. He incorrectly stated that he determined a 
4% impairment of the left extremity of the left shoulder for range of motion loss, 
when in actuality he awarded 9% for the left shoulder’s range of motion loss. 
(Mack depo. p. 11 and Respondents’ Exhibit A p. A-3). He then combined the 
two extremity ratings using the combined values chart before converting that 
combined extremity rating to a whole person rating of 26%. (Mack depo. pp. 11-
12 and Respondents’ Exhibit A p. A-10-11). He should have converted each 
extremity rating to a whole person rating and then combined those whole person 
ratings to obtain an overall whole person rating of 28%. He did not correct his 
original method of deriving the whole person rating on direct examination. (Id). 
On cross examination, when confronted with Chapter 3.1k, paragraph 19 on 
page 55 of the American Medical Association Guides to the Evaluation of 
Permanent Impairment, he readily admitted the incorrectness of his original 
method for determining the whole person rating, and acknowledged knowing that 
incorrectness prior to the deposition. (Mack depo. pp. 15-16). He stated, “It’s 
interesting because I thought workers’ comp would ding me for that, and they just 
sent me a paper saying they accepted my report so they didn’t … Didn’t catch 
that.” (Mack depo. p. 16). He said that before his testimony, he had already gone 
through the calculation” to correct his error in his report, and revised his whole 
person impairment rating to 28%. Mack depo. pp. 16-17). 
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12. On the issue of Claimant’s medical condition relating to MMI, Dr. Mack 

testified that while his field of specialty was orthopedic surgery, he had not done 
any orthopedic surgery for the past 13 years. (Mack depo. p. 4). Furthermore, he 
stated that, from his examination of the June 3, 2011, MRI, he did not “detect” the 
tear of the superior subscapularis as reported by Dr. Scroggins. (Mack depo. p. 
8). He admitted that MRIs are “subject to interpretation,” and that different 
doctors may come to different conclusions. (Id). Dr. Mack did not have access to 
the MRI at the deposition, because, despite the fact that he looked all over for it, 
he could not find it. (Mack depo. p. 28). Therefore, he could not describe the 
particulars of how the MRI failed to demonstrate a subscapularis tear as found by 
both Dr. Scroggins and Dr. Hatzidakis. In any event, he stated that his clinical 
examination of the Claimant was more important than the MRI in concluding that 
he would not agree with the operation recommended by Dr. Hatzidakis. (Mack 
depo. p. 9). Despite his own impairment rating on the left shoulder of 18% of the 
extremity, 9% of which he attributed to abnormal range of motion, Dr. Mack 
testified that Claimant’s range of motion in that shoulder was “almost normal.” 
(Respondent’s Exhibit A p. A-3 and Mack depo. p. 9). In this respect, Dr. Mack 
incorrectly had the impression that the range of motion deficit was 4% of the 
extremity, as he stated in his deposition, when in reality it was 9% as stated in his 
report. (Mack depo. p. 11 and Respondents Exhibit A p. A-3). Additionally, in 
reviewing the examination that provided the most important basis for his 
recommendation against surgery, Dr. Mack testified that Claimant had “some 
complaints of pain.” (Mack depo. p. 9). This testimony contrasts with his report in 
which Dr. Mack documented Claimant’s complaint of pain in the left shoulder 
rated at 6 to 7 out of 10. (Respondent’s Exhibit A p. A-5) 

 
13. Dr. Mack estimated Claimant’s work limitations at 25 pounds with his 

right shoulder and no limitations at all on his left shoulder. (Mack depo. p. 30). 
These limitations sharply contrast with those suggested by Dr. Burris and Dr. 
Hatzidakis, both of whom imposed 10 pound limitations on each shoulder. 

 
14. Dr. Hatzidakis testified to Claimant’s medical condition relevant to the 

issue of MMI, the consistency of his symptoms with his medical condition and his 
work limitations. Dr. Hatzidakis did an independent review of the MRI both as 
reflected in his report of July 12, 2011, and at his deposition. At the deposition, 
Dr. Hatzidakis showed the MRI on a screen in his office. Across the top of the 
introductory screen on the MRI, six pictures or options appear which the operator 
of the computer can control with the computer mouse. (Hatzidakis depo. pp. 12-
15). Dr. Hatzidakis clicked on the second picture from the left and dragged it to 
the center of the screen for viewing. He then used either the up and down keys 
or the moving disc on the mouse to move to image 9. (Hatzidakis depo. p.16). At 
the top of the image, a small round or oblong figure appears with a small 
protrusion or bump in the bone at the top called the lesser tuberosity. (Hatzidakis 
depo. p. 18-19). The lesser tuberosity is a bump on the head of the humerus, the 
upper arm bone to which the subscapularis attaches. (Hatzidakis depo. p. 10). 
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The black line going into that bump should be thicker, showing full attachment to 
that bump. (Hatzidakis depo. p. 18). The white line underneath the dark insertion 
into the bump indicates the presence of fluid where tendon is not attached at the 
point of the ball. (Id). Dr. Hatzidakis concluded that the subscapularis was not 
completely attached or was torn. (Hatzidakis depo. p. 17). Dr. Hatzidakis 
estimated that the percentage of the tear was 80% of the tendon thickness 
(Hatzidakis depo. p. 25). Dr. Hatzidakis stated that if the Claimant wished to 
proceed with the surgery he recommended, he would not be at MMI. (Hatzidakis 
depo. at 35). If permitted to proceed, he would evaluate the Claimant to make 
sure nothing has changed that would influence his recommendation for surgery. 
(Hatzidakis depo. at 31-32). 

 
15. Dr. Hatzidakis stated that his interpretation of the MRI agrees with that 

of Dr. Scroggins. (Claimant’s Exhibit 3 p. 27). Dr. Scroggins description of “high-
grade partial articular surface tearing” implies that the tear is at the tuberosity, 
since that is where the tendon attaches to the bone. (Id). 

 
16. Dr. Hatzidakis testified that Claimant’s reports as documented in his 

medical records with that doctor, of having trouble lifting weights, starting a lawn 
mower, and performing overhead and behind the back activities were consistent 
with his findings on the MRI. (Hatzidakis depo. p. 31 and Claimant’s Exhibit 2 p. 
22). Furthermore, Dr. Hatzidakis imposed the same restrictions for the left 
shoulder that he had indicated for the right shoulder in his report of October 7, 
2011. (Hatzidakis depo. p. 8, 33-34). The ALJ finds the testimony of Dr. 
Hatzidakis credible and persuasive. 

 
17. Claimant testified that he wished to have the shoulder surgery 

recommended by Dr. Hatzidakis. He said that he suffered pain in his back in the 
area of his shoulder blades on both sides. He stated that he has limited range of 
motion on both sides and cannot do any overhead activities on the right side and 
only minimally on the left. Likewise, he cannot perform behind the back activities. 
He stated that he could not perform the duties of his job at the time of the injury, 
including lifting 50 pound boxes overhead, installing gasoline price signs using a 
long pole with a suction cup by extending his arms overhead, cleaning gas 
islands overhead, and stocking shelves overhead. He also could not reach 
across the counter to tender or accept money from customers when performing 
the duties of cashier at his job. The ALJ finds Claimant’s testimony credible and 
persuasive. Claimant cannot perform the usual duties of his employment. 

 
18. Claimant further has difficulties functioning in his home and personal 

life because of his shoulder injuries. His sleep is impaired, because when he 
turns onto either side, he awakens in pain. As reported to Dr. Mack, he grew a 
beard due to his difficulty shaving. (Respondent’s Exhibit A p. A-4). He has 
difficulty doing tasks around the house, including yard work, trimming trees and 
bushes, changing light bulbs above his head, and changing batteries in fire 
alarms above his head. He can no longer play softball, football, and cannot run or 
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power walk because those activities require movements he can no longer 
perform. The ALJ finds this testimony credible and persuasive. 

 
19. The ALJ finds that the Claimant has not reached MMI, because he 

has, as part of his work injury, suffered a significant partial thickness rotator cuff 
tear of the left subscapularis at its attachment of the lesser tuberosity that should 
be addressed by Dr. Hatzidakis through further examination and potential 
surgery. The ALJ credits the opinions of Drs. Scroggins and Hatzidakis on this 
issue and discredits the opinion of Dr. Mack for the following reasons: 

 
a. Dr. Mack’s opinions relating to his conclusion that Claimant did not 
suffer a rotator cuff tear radically conflict with those of the other physicians 
in the case, including, at times, his own. For example two treating 
physicians who currently practice medicine in their respective specialties, 
Dr. Scroggins and Dr. Hatzidakis, arrived at the fully consistent diagnosis 
that Claimant suffered a “high grade” or “significant” partial tear. Dr. Mack 
is alone in failing to detect such a tear at all. 
 
b. In recognizing the inconclusiveness of his failure to detect a rotator 
cuff on the MRI, Dr. Mack purports to rely heavily on his clinical 
examination of the Claimant in concluding that his left shoulder functions 
normally (Mack depo. p. 10) or nearly normally. (Mack depo. p. 9). Dr. 
Mack attempted to buttress his conclusion of a normal left shoulder by 
imposing no limitations or restrictions on the Claimant’s use of his left 
shoulder. (Mack depo. p. 30). The assertion that Claimant has a normal 
shoulder is at odds with both the impairment rating given by Dr. Mack 
himself, and the restrictions imposed by all other doctors. As to the 
impairment rating, Dr. Mack assigned an 18% extremity impairment of the 
left shoulder, 9% of which is attributable to range of motion loss. 
(Respondent’s Exhibit 1 p. A-3). On direct examination, Dr. Mack revealed 
his misimpression that Claimant had a 4% extremity rating for range of 
motion on his left shoulder, when in actuality it was 9%. (Mack depo. p. 11 
and Respondents’ Exhibit A p. A-3). As confirmed by Dr. Hatzidakis, 
Claimant’s left shoulder range of motion found by Dr. Mack in his June 26, 
2012, report is abnormal. (Hatzidakis depo. pp. 35-36). As to the 
restrictions, Dr. Burris continued a 10 pound lifting limit. (Respondent’s 
Exhibit B p. B-7). Dr. Hatzidakis imposed the same limit for each shoulder 
(Hatzidakis depo. pp. 8, 33-34). Additionally, Dr. Hatzidakis restricted 
repetitive shoulder work and lifting outward greater than 5 pounds in both 
shoulders. (Id). The ALJ credits the restrictions set out by Dr. Burris and 
Hatzidakis and the range of motion found by Dr. Mack himself over Dr. 
Mack’s testimony that he found a normal left shoulder on clinical 
examination. Given this finding and Claimant’s believable reports of pain 
in the left shoulder, the ALJ credits the MRI findings of Dr. Scroggins and 
Hatzidakis over those of Dr. Mack. 
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c. Dr. Hatzidakis’ explanation for his MRI findings of a left PTRCT in 
his deposition is credible and persuasive. He offered detailed support for 
his conclusion that the tear in the subscapularis was “significant” per Dr. 
Hatzidakis put it, or “high grade” per Dr. Scroggins. Due to the significant 
extent of the tear, the findings of the two authorized doctors were not 
based on evidence in the MRI that was subtle or difficult to ascertain. 
(Mack depo. p. 25). Dr. Hatzidakis estimated the partial tear at 80% of the 
thickness of the tendon, consistently with Dr. Scroggins characterization of 
a “high grade tear” which exceeds 50% of that tendon’s thickness. (Dr. 
Hatzidakis depo. p. 25 and Claimant’s exhibit 3 p. 27). In contrast, Dr. 
Mack offered no explanation for his MRI findings or lack thereof. At his 
deposition he stated that he could not remember when he looked at the 
MRI, and could not find it, so he did not have it available at the deposition 
to explain. (Mack depo. p. 28) 
 
d. Dr. Mack was less than forthcoming at his deposition regarding the 
error he made in originally calculating the Claimant’s whole person 
impairment at 26% rather than 28%. This lack of forthrightness 
undermines his credibility on all issues, including his interpretation of the 
MRI. 

 
CONCLUSIONS OF LAW 

  
1. The purpose of the Workers' Compensation Act, C.R.S. § 840-101, 

et seq., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. C.R.S. § 8-40-102(1). Claimant bears the burden of 
proving by a preponderance of the evidence that his injury arose out of the 
course and scope of his employment. C.R.S. § 8-41-301(1); See, City of Boulder 
v. Streeb, 706 P.2d 786 (Colo. 1985). A preponderance of the evidence is that 
which leads the trier of fact, after considering all of the evidence, to find that a 
fact is more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979). In overcoming the opinion of a Division Independent Medical Examiner, 
Section 8-42-107(8)(c), C.R.S., provides that the DIME physician's findings are 
binding unless overcome by clear and convincing evidence. "Clear and 
convincing" evidence has been defined as evidence which demonstrates that it is 
"highly probable" the DIME physician's conclusion is incorrect. Qual-Med, Inc., v. 
Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App.1998); Metro Moving 
and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). 

 
2. When determining credibility, the fact finder should consider, 

among other things, the consistency or inconsistency of the witnesses' testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice or interests. See, 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936). A workers' 
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compensation case is decided on its merits. C.R.S. § 8-43-201. The ALJ’s factual 
findings concern only evidence that is dispositive of the issues involved. The ALJ 
has not addressed every piece of evidence that might lead to a conflicting 
conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000).  

 
3. Claimant has established by clear and convincing evidence that he 

is not at MMI. For the reasons stated in the Findings of Fact above, the Claimant 
proved it highly probable that Dr. Mack’s interpretation of the MRI of June 3, 
2011, and his conclusions drawn from his clinical examination are flawed and 
incorrect. Dr. Mack did not support or explain his conclusory statement that he 
did not detect on the MRI the high grade and significant PTRCT found by two 
other physicians. He had physically lost the MRI at the time of his deposition. Dr. 
Hatzidakis offered a convincing explanation that the thinness of the left 
subscapularis as it joined the lesser tuberosity indicated an 80% tear. His 
interpretation agreed with that of Dr. Scroggins. Dr. Mack’s clinical finding that 
Claimant has a normal or nearly normal left shoulder contradicts his own findings 
of substantial physical impairment, and do not comport with severe restrictions 
unanimously imposed by the Concentra physicians and Dr. Hatzidakis (the 
treating physicians) on the left shoulder. They also do not agree with Claimant’s 
credible reports of significant pain.  
 

4. Claimant is entitled to the medical benefits recommended by Dr. 
Hatzidakis including an examination and evaluation to determine whether he 
should undergo surgery and the surgery itself if indicated. Section 80420191(1), 
C.R.S. 

 
5. Temporary total disability (TTD) benefits are designed to compensate 

for a wage loss. See, Eastman Kodak Co. v. Industrial Commission, 725 P. 2d 
107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 (Colo. App. 1990). 
Once begun, TTD benefits continue until there has been a release to return to full 
duty, or MMI has been reached. Section 8-42-105(3), C.R.S. As found, Claimant 
received TTD benefits from October 21, 2009, to November 1, 2010, when Dr. 
Burris placed him at MMI. Claimant is not at MMI, and Respondents did not 
establish any legal basis for termination of his TTD benefits after November 1, 2010  
TTD benefits must continue until terminated pursuant to law. 
 

6. Insurer is liable for interest on any benefits not paid when due at the 
rate of eight percent per annum. Section 8-43-401, C.R.S.  
 

ORDER 
 

 It is therefore ordered that: 
 
1. Claimant is not at MMI. Insurer shall pay for all reasonable and 

necessary medical benefits related to his injury, including the treatment 



 370 

recommended by Dr. Hatzidakis, an examination and evaluation to determine 
whether Claimant should undergo surgery, and the surgery itself, if indicated.  

 
2. Insurer shall pay to Claimant TTD benefits from November 1, 2011, 

to the present and continuing until terminated pursuant to law. Respondent shall 
pay interest to the Claimant at the rate of 8% per annum on all amounts of 
compensation not paid when due. C.R.S. § 8-434-410.  
 

3. Issues not previously determined and not determined herein are 
reserved for future determination. 
 
 If you are dissatisfied with the ALJ's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the ALJ's order will be final. You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the ALJ; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP. You 
may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 
 

DATED: November 28, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-814-659-03 

ISSUES 

1. Whether the Claimant has proven by a preponderance of the 
evidence that he suffered an impairment that is not contained on the schedule of 
impairments set forth at Section 8-42-107(2), C.R.S. and is entitled to an 
impairment rating based on a whole person award. 

2. Whether the Claimant is entitled to temporary disability from March 
22, 2011 to January 29, 2012. 
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3. Whether the Claimant has proven by a preponderance of the 
evidence that he sustained a disfigurement to a part of his body that is normally 
exposed to public view as a result of his December 9, 2009 injury. 

FINDINGS OF FACT 

1. The Claimant sustained an admitted work-related injury to his right 
shoulder on December 9, 2009 arising out of and in the course of his 
employment with Respondent-Employer. 

2. As a result of his injuries the Claimant has treated with a variety of 
physicians including Dr. Schalin and Dr. Sharma at Emergicare and orthopedic 
surgeon Dr. David Walden. 

3. On February 15, 2012, the Claimant was evaluated by Dr. Walden.  
At that time the Claimant was complaining of right shoulder pain and instability.  
Physical examination revealed tenderness in the anterior and posterior aspects 
of the glenohumeral joint, +1 sulcus sign, and increased anterior translation to 
stress testing, apprehension with abduction external rotation testing, positive 
relocation test, and pain with circumduction maneuvers.  Dr. Walden noted that 
an MRI dated December 29, 2009 showed severe rotator cuff tendinopathy 
without evidence of partial or full thickness tear.  Dr. Walden’s diagnosis was 
right shoulder probable history of subluxation/dislocation with residual anterior- 
inferior instability and right shoulder central, rotator cuff tendinopathy. Dr. Walden 
recommended that the Claimant undergo an MRI arthrogram and continue with 
physical therapy. 

4. On March 1, 2010, the Claimant was revaluated by Dr. Walden. At 
this time, the Claimant was reporting pain in the shoulder with instability.  
Physical examination revealed pain anteriorly and posteriorly around the 
glenohumeral joint along with increased positive apprehension test and a positive 
relocation test.  Dr. Walden noted that the MRI arthrogram done on February 6, 
2010 demonstrated evidence of a small Hill-Sach’s lesion involving the 
superolateral aspect of the humerus with an associated compression fracture 
and bone bruise. In addition, the MRI revealed a capsular surface partial 
thickness tear of the infraspinatus tendon and mild osteoarthritis of the 
acromioclavicular joint.  Dr. Walden diagnosed the Claimant with a right shoulder 
anterior-inferior dislocation, Hills-Sach’s lesion of the right shoulder, and a 
possible partial thickness tear of the right capsule.  Dr. Walden recommended 
the Claimant continue with physical therapy and to follow up in three to four 
weeks. 

5. On April 5, 2010, the Claimant was revaluated by Dr. Walden.  On 
this date, Dr. Walden noted, that in spite of ongoing physical therapy, the 
Claimant was still experiencing pain and instability in his shoulder.  Physical 
examination revealed diffuse tenderness over the anterior and posterior 
glenohumeral joint.  In addition Dr. Walden found an increased anterior and 
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inferior translation to stress testing with associated apprehension and a positive 
relocation test.  Dr. Walden’s diagnosis was a right shoulder history of 
subluxation/dislocation with residual anterior-inferior instability, right shoulder 
central rotator cuff and tendinopathy related to the subluxation and dislocation.  
Dr. Walden recommended the Claimant undergo arthroscopic surgery. 

6. On May 5, 2010, the Claimant had a right shoulder arthroscopic 
Bankart and anterior capsulorrhaphy.  The Claimant had post operative care 
under Dr. Walden and Dr. Sharma.  This care included additional physical 
therapy.  The records for Dr. Sharma reflect the Claimant was having pain in his 
glenohumeral joint, trapezial ridge and pectoral muscles. 

7. The post surgical records from Excel Physical Therapy up through 
July 23, 2010 reveals that the Claimant was experiencing pain and stiffness in his 
right shoulder and was having difficulty with sleeping secondary to his pain.  In 
addition, treatment was directed to his upper arm, shoulder, and scapula. 

8. The Claimant was evaluated by Dr. Walden on July 27, 2010.  Dr. 
Walden felt claimant was doing well and he was released to work without 
restrictions. 

9. In a Functional Capacity Evaluation (FCE) performed on August 5, 
2010, the Claimant indicated in a pain diagram that he was having shooting pains 
from the trapezial ridge down through the scapula and in the glenohumeral joint.  
The Claimant also indicated he was having a burning pain in the upper bicep. 

10. On August 16, 2010, the Claimant was placed at maximum medical 
improvement (MMI) by Dr. Sharma and given a 7% impairment of the upper 
extremity which converts into a 4% whole person impairment.  Dr. Sharma gave 
work restrictions as follows:  low lift at a heavy level; high lift and mid lift at a 
medium level (21 to 50 pounds); high lift and mid lift at a medium level (21 to 50 
pounds); and carrying up to 80 pounds on an occasional basis. 

11. The Respondent-Insurer filed a Final Admission of Liability (FAL) 
on November 2, 2010 admitting to the 7% upper extremity rating and temporary 
total disability (TTD) benefits from January 4, 2010 through July 26, 2010. 

12. The Claimant underwent a Division Independent Medical 
Examination (DIME) on December 14, 2010 with Dr. Jeffrey Jenks.  Dr. Jenks 
performed a physical examination and found the Claimant had tenderness at the 
right biceps tendon and AC joint. Dr. Jenks took a history which revealed, in part, 
that at the time the Claimant was placed at MMI, he was doing well.  However, 
two weeks prior to the DIME, the Claimant was opening a door, when he felt as if 
his shoulder dislocated again.  Since then he has had significant pain in his 
shoulder which worsened when reaching.  The Claimant also complained of 
constant weakness in his right shoulder.  Upon examination Dr. Jenks found a 
markedly positive impingement sign with apprehension in both abduction and 
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external rotation of the shoulder.  Dr. Jenks diagnosed “[s]tatus post Bankart 
procedure for right shoulder instability” and [r]ecurrent right shoulder injury.”  Dr. 
Jenks stated that he agreed with the original date of MMI.  However, he also felt 
the Claimant’s shoulder had worsened and he was therefore no longer at MMI.  
Dr. Jenks recommended that the Claimant be revaluated by Dr. Walden and that 
the claim should be reopened for further care.  Dr. Jenks gave an advisory 
impairment rating of 13% of the upper extremity which converts to an 8% whole 
person impairment. 

13. The Claimant returned back to Dr. Walden on March 22, 2011.  Dr. 
Walden found the Claimant to have mild pain of the posterior and inferior aspects 
of the shoulder along with apprehension with inferior translation of the shoulder 
as well as anterior-inferior translation.  Dr. Walden recommended the Claimant 
be given a steroid injection into the subacromial space to see if non-operative 
measures would be beneficial. 

14. The Claimant was revaluated by Dr. Walden on April 19, 2011.  At 
that time, the Claimant was having pain anteriorly and posteriorly around the 
glenohumeral joint.  Dr. Walden noted that there was some increased translation 
in an anterior-inferior direction without true dislocation or true apprehension.  Dr. 
Walden’s impression was right shoulder presumed subluxation episode, post 
arthroscopic Bankart repair, and right shoulder weak rotator cuff.  Dr. Walden 
gave The Claimant an injection and recommended physical therapy two times 
per week. 

15. On April 26, 2011, the Respondent-Insurer filed a General 
Admission of Liability for medical benefits only. 

16. The Claimant returned back to Dr. Walden on September 1, 2011.  
The Claimant gave Dr. Walden additional history of having a wrist drop two 
months prior for which he was treating through Peter Brumlik.  Dr. Walden found 
pain in the anterior shoulder, a 1+ inferior sulcus sign, and some increased 
translation in an anterior inferior direction. Dr. Walden was unsure of the cause of 
the Claimants’ wrist drop but indicated that it could be there was an intervention 
or stretch injury at the brachial plexus resulting in an unusual cord injury.  Dr. 
Walden felt that these can occasionally be seen with subluxation and dislocation 
episodes.  Dr. Walden ordered an EMG. 

17. At the request of Dr. Walden, the Claimant underwent an FCE on 
January 11, 2012.  The pain diagram for this FCE reveals that the Claimant was 
reporting shooting pain on the top of his arm, at the glenohumeral joint, and 
along the front and back of the trapezial ridge.  In addition the pain diagram 
reveals the Claimant reported a burning pain around the scapula and upper back. 

18. On January 30, 2012 the Claimant returned back to Dr. Walden for 
a final evaluation.  At this time, the Claimant was still reporting pain and restricted 
range of motion in his shoulder.  Dr. Walden opined that the Claimant was at 
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MMI and assigned a 14% impairment of the upper extremity which converts into 
an 8% whole person impairment.  Dr. Walden gave the Claimant work restrictions 
consistent with the January 11, 2012 FCE which included a low lift and carrying 
limit of up to 21 to 40 pounds and mid lift limit of 11 to 20 pounds. 

19. The Claimant returned back to Dr. Jenks on March 27, 2012 for a 
repeat DIME.  On this date the Claimant was reporting pain in the anterior aspect 
of his right shoulder, his right periscapular region, and his right subacromial 
region. 

20. Dr. Jenks agreed with Dr. Walden that the Claimant was at MMI as 
of January 30, 2012.  Dr. Jenks gave the Claimant a 16% impairment of the right 
upper extremity which converts into a 10% whole person impairment. 

21. On May 8, 2012, the Respondent-Insurer filed an FAL admitting to 
the 16% impairment of the upper extremity. 

22. In a letter dated April 12, 2012, Dr. Walden stated that the Claimant 
had work restrictions from April 22, 2011 through January 30, 2012 consistent 
with the January 11, 2012 FCE. 

23. The Claimant testified that since injuring his shoulder he has had 
pain in his entire right shoulder to include his upper arm, glenohumeral joint, 
along the trapezial ridge between the glenohumeral joint up toward his neck, his 
pectoral muscles, and his scapula up toward his upper back.  He testified that he 
has restricted range of motion of his shoulder as well.  He went on to testify that 
he experiences pain in these areas of his shoulder when lifting his children, doing 
certain household chores, and overhead work or work that involves his right arm 
and shoulder.  In addition the Claimant stated that at times he gets knots in his 
neck and pain in his non-injured shoulder due to overcompensating for his 
injured shoulder. 

24. Dr. Jenks’ deposition was held on August 15, 2012. Dr. Jenks 
testified that when he saw the Claimant the second time on March 27, 2012 he 
thought the Claimant was better than when he saw him the first time on 
December 14, 2010. Dr. Jenks further testified that the Claimant’s impairment 
would be limited to the extremity. According to Dr. Jenks the Claimant 
complained of no pain beyond the shoulder into the neck and upon examination 
the neck had normal range of motion. Dr. Jenks concluded that the Claimant 
could return to work in construction with self-limitation of overhead reaching with 
the right upper extremity.  

25. The Claimant testified that his job with respondent employer 
entailed heavy lifting of up to 100 pounds and lots of overhead work.  The 
Claimant testified with the restrictions given to him by Dr. Sharma and Dr. 
Walden, he could not do his usual job.  The Claimant testified that after he was 
injured, he returned back to modified duty with the Respondent-Employer.  
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However, the Claimant was eventually laid off due to lack of modified duty.  The 
Claimant has not worked anywhere since March 22, 2011 except for a few side 
jobs at which he earned approximately $3,000.00.  The Claimant testified that the 
jobs he engaged in exceeded his work restrictions but the work exacerbated his 
shoulder.  Therefore he was forced to cease his work activity.  However, the 
Claimant testified he needed to work as he needed to support his family. 

26. The Claimant was involved in a motor vehicle accident on August 
30, 2008 in which he sustained injuries to his low back and neck.  The Claimant 
received care for his injuries to include medication, physical therapy, and 
chiropractic care. 

27. Dr. John Hughes evaluated the Claimant at the request of the 
Respondent-Insurer on April 12, 2010.  The Claimant gave Dr. Hughes a history 
of injuring his “neck and back” in an automobile accident in August 2007.” Dr. 
Hughes noted that a review of the medical records beginning September 16, 
2008 did not reveal any shoulder injury.  

28. Dr. Hughes also gave a history of the Claimant injuring his right 
shoulder in an altercation on July 18, 2009 and receiving minimal treatment from 
said injury.  Dr. Hughes opined that the Claimant sustained a traumatic 
glenohumeral dislocation on December 9, 2009 with associated residual right 
shoulder instability and rotator cuff tendinopathy warranting arthoscopic surgery 
as recommended by Dr. Walden.  Dr. Hughes recommended work restrictions of 
limiting lifting, pushing, and pulling up to 35 pounds and limit reaching or lifting 
above shoulder level. 

29. On or about June 2011, the Claimant acquired a wrist drop which 
was eventually diagnosed as ERB’s palsy.  The Claimant testified that the ERB’s 
palsy essentially paralyzed his right arm.  However, it cleared up after 5 to 6 
months with no residual problems. 

30. The ALJ finds that the Claimant has failed to establish that it is 
more likely than not that his industrial injury resulted in a whole person 
impairment rather than the scheduled upper extremity impairment. 

31. The ALJ finds that the Claimant has established that it is more likely 
than not that he suffered a temporary total disability from March 22, 2011 through 
and including January 29, 2012 that was substantially caused by his industrial 
injury with the Respondent-Employer. 

DISFIGUREMENT: 

32. The ALJ Finds that as a result of his work injury occurring on or 
about December 9, 20091, the Claimant has a visible disfigurement to the body 
consisting of three arthroscopic surgery scars surrounding the right shoulder and 
being one-half inch in length and one-eighth of an inch in width and each being 
slightly discolored when compared to the surrounding tissue. The Claimant has 
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sustained a serious permanent disfigurement to areas of the body normally 
exposed to public view, which entitles the Claimant to additional compensation. 
Section 8-42-108 (1), C.R.S. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), 
§§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. Section 8-40-102(1), C.R.S.  The 
facts in a workers' compensation case must be interpreted neutrally, neither in 
favor of the rights of the claimant nor in favor of the rights of respondents.  
Section 8-43-201, C.R.S..    

2. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest. See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2005). A Workers' Compensation case is decided on its merits.  Section 8-
43-201, C.R.S.    

3. Section 8-42-107, C.R.S., sets forth two different methods of 
compensating medical impairment.  Subsection (2) provides a schedule of 
disabilities and Subsection (8) provides for whole person ratings.  The threshold 
issue is application of the schedule and this is a determination of fact based upon 
a preponderance of the evidence.  The application of the schedule depends upon 
the “situs of the functional impairment” rather than just the situs of the original 
work injury.  Langton v. Rocky Mountain Health Care Corp., 937 P.2d 803 (Colo. 
App. 1996); Strauch v. PSL Swedish Health Care System, 917 P.2d 366 (Colo. 
App. 1996).  The heightened burden of proof in Subsection (8) applies only if the 
threshold determination is made that the impairment is not limited to the 
schedule.  Then, and only then, does either party face a clear and convincing 
evidence burden to overcome the rating of the DIME.  Webb v. Circuit City 
Stores, Inc., W.C. No. 4-467-005 (ICAO, August 16, 2002).   

4. The Claimant contends that a preponderance of the evidence 
establishes that he sustained functional impairment beyond the arm at the 
shoulder.  Therefore he argues the DIME physician’s impairment rating should be 
converted to a whole person impairment rating.  The Respondents contend the 
Claimant failed to carry his burden of proof to establish functional impairment 
beyond that arm at the shoulder. The respondents argue the evidence shows 
that use of the arm is the only thing affected by the Claimant’s impairment.  The 
ALJ agrees with the Respondents. 
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5. Section 8-42-107(1)(a), C.R.S., provides that when an injury results 
in permanent medical impairment and the “injury” is enumerated in the schedule 
set forth in subsection (2) of the statute, “the employee shall be limited to the 
medical impairment benefits as specified in subsection (2).”  If the Claimant 
sustains an injury not found on the schedule § 8-42-107(1)(b), C.R.S., provides 
the Claimant shall “be limited to medical impairment benefits as specified in 
subsection (8),” or whole person medical impairment benefits.  As used in these 
statutes the term "injury" refers to the part or parts of the body that sustained the 
ultimate loss, not necessarily the site of the injury itself.  Thus, the term "injury" 
refers to the part or parts of the body that have been functionally disabled or 
impaired.  Warthen v. Industrial Claim Appeals Office, 100 P.3d 581 (Colo. App. 
2004); Strauch v. PSL Swedish Healthcare System, 917 P.2d 366 (Colo. App. 
1996).   

6. Under the “situs of the functional impairment” test there is no 
requirement that the functional impairment take any particular form.  Therefore, 
pain and discomfort that limit the Claimant's ability to use a portion of the body 
may constitute functional impairment.  Agliaze v. Colorado Cab Co., W.C. 4-705-
940 (ICAO April 29, 2009); Johnson-Wood v. City of Colorado Springs, W.C. 4-
536-198 (ICAO June 20, 2005); Vargas v. Excel Corp., W.C. 4-551-161 (ICAO 
April 21, 2005).  The ALJ may also consider whether the injury has affected 
physiological structures beyond the arm at the shoulder.  Brown v. City of Aurora, 
W.C. 4-452-408 (ICAO October 9, 2002).  Although a physician’s impairment 
rating may be considered in determining the site of the functional impairment, the 
AMA Guides’ definitions of where the torso ends and the extremity begins are of 
no consequence in resolving the issue.  Langton v. Rocky Mountain Health Care 
Corp., 937 P.2d 883 (Colo. App. 1996); Strauch v. PSL Swedish Healthcare 
System, supra. 

7. Section 8-42-107(2)(a), C.R.S., provides for scheduled 
compensation based on “loss of an arm at the shoulder.”  The Claimant bears the 
burden of proof by a preponderance of the evidence to establish functional 
impairment beyond the arm at the shoulder and the consequent right to PPD 
benefits awarded under § 8-42-107(8)(c).  Whether the claimant met the burden 
of proof presents an issue of fact for determination by the ALJ.  Delaney v. 
Industrial Claim Appeals Office, 30 P.3d 691 (Colo. App. 2001); Johnson-Wood 
v. City of Colorado Springs, supra. 

8. As found above, the Claimant failed to prove by a preponderance of 
the evidence that the industrial injury caused functional impairment beyond the 
arm at the shoulder. During testimony, the Claimant described significant 
symptoms in his right shoulder and neck and related those symptoms to the 
industrial injury. The ALJ credits Dr. Jenks’ testimony that the Claimant reported 
no neck pain to him and that the Claimant’s subjective report of loss was not 
consistent with the examination of the right shoulder. The Claimant’s conflicting 
testimony is not credible or persuasive.  
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9. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury 
and subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals 
Office, 950 P.2d 671 (Colo. App. 1997).  An ATP’s opinion regarding a claimant’s 
physical ability to return to work is dispositive unless the opinion is subject to 
conflicting inferences.  In Re Purser, W.C. No. 4-643-942 (ICAP, Apr. 4, 2007).  
When an ATP’s opinion is subject to conflicting interpretations, the determination 
of whether a claimant has been medically released to regular employment is a 
question of fact for the ALJ.  Id.; see Town of Ignacio v. Industrial Claim Appeals 
Office, 70 P.3d 513 (Colo. App. 2002) (reasoning that an ALJ may resolve 
ambiguities in an ATP’s finding of MMI without requiring the completion of a 
DIME). Because an ATP’s determination of whether a claimant has reached MMI 
is a question of fact, an ALJ has discretion to resolve conflicts in the physician’s 
report.  In Re Purser, W.C. No. 4-643-942 (ICAP, Apr. 4, 2007); see Blue Mesa 
Forest v. Lopez, 928 P.2d 831 (Colo. App. 1996) (determining that when the ATP 
issues conflicting opinions concerning MMI, the ALJ must resolve the conflict). 

10. Claimant is seeking temporary disability between March 22, 2011 
and January 29, 2011. The Respondents assert that the Claimant’s disability 
between March 22, 2011 and January 29, 2011 is unrelated to the Claimant’s 
industrial injury. The ALJ has considered the evidence put forth by the Claimant 
that his disability was related to his right shoulder injury between March 22, 2011 
and January 29, 2011 and concludes that he has established by a 
preponderance of the evidence that his industrial injury was a substantial cause 
of his disability from March 22, 2011 through January 29, 2012.  

11. The ALJ concludes that the Claimant is entitled to an award for 
serious and permanent bodily disfigurement normally exposed to public view. 
The Respondent-Insurer shall pay the Claimant $750.00 for his disfigurement. 
The Respondent-Insurer shall be given credit for any amount previously paid for 
disfigurement in connection with this claim. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request to convert the scheduled impairment to a 
whole person impairment is denied and dismissed. 

2. The Respondent-Insurer shall pay the Claimant temporary total 
disability benefits from March 22, 2011 through and including January 29, 2012. 

3. The Respondent-Insurer shall pay the Claimant $750.00 for his 
disfigurement.  

4. The Respondent-Insurer shall be given credit for any amount 
previously paid for disfigurement in connection with this claim. 
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5. The Respondent-Insurer shall pay interest to the Claimant at the 
rate of 8% per annum on all amounts of compensation not paid when due. 

6. All matters not determined herein, and not closed by operation of 
law, are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: November 29, 2012  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-838-214-01 

 
ISSUES   

A. Whether the Claimant overcame by clear and convincing evidence 
the DIME opinion of Dr. Jade Dillon regarding the Claimant’s status related to 
maximum medical improvement (“MMI”) and if so, her entitlement to temporary 
total disability benefits beginning April 21, 2011, medical benefits and a change 
of physician.   

FINDINGS OF FACT 
 

1. The Claimant sustained an admitted injury to her low back on 
9/28/10 while moving office equipment which was stacked on an office chair with 
rolling wheels. (Claimant’s testimony at Hearing; Claimant’s Exhibit 3, pages 17 
and 20.) 
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2. The Claimant began treating at Concentra and the assessment was 
a work related lumbar strain along with a pre-existing diagnosis of disc herniation 
and bulge at L4.  (Claimant’s Exhibit 3, page 18.)    
 

3. As her pain complaints persisted, she saw Dr. Scott Primack on 
11/6/10.  At that visit, he noted that it was fairly clear she would not need any 
type of surgical intervention. (Respondents’ Exhibit A, page 2.) 
 

4. The Claimant went to the hospital on 1/5/11 as a result of her back 
pain.  After that visit, she was referred to Dr. Bernard Guiot, a neurosurgeon, for 
evaluation.  Based on his 1/19/11 report, he felt the Claimant needed to undergo 
further evaluation to clearly identify her pain generator as it was not clear to him 
that the L4-5 and L5-S1 disc spaces were the sole pain generators. 
(Respondents Exhibit C pages 1 - 2.)    
 

5. Dr. Juan Miranda-Seijo with Concentra saw the Claimant on 
3/11/11.  He noted the Claimant presented with multiple positive Waddell signs 
and symptoms.  (Respondents Exhibit B page 2.)   Per Dr. Primack, positive 
Waddell signs correlate with an illness behavior pattern and it means that their 
pathological and symptomatic components are not equal and that any surgeon 
would be somewhat wary if the pathology and the symptoms do not correlate. 
(Dr. Primack’s deposition, page 24, lines 15 – 25; page 25 lines 1 – 19.)    
 

6. When Dr. Guiot saw the Claimant on 3/21/11, he stated that from a 
surgical perspective, a 2 level fusion could be looked at, but prior to considering 
surgical intervention, he wanted to discuss the case with Dr. Primack and Dr. 
Seijo. (Respondents Exhibit C, pages 3 – 4.)   

 
 

7. Pursuant to Dr. Primack’s 3/30/11 report, he had spoken with both 
Dr. Seijo and Dr. Guiot and after reviewing the entire clinical record again, the 
need for a two level fusion was not related to the patient’s work injury.  While he 
believed the Claimant did suffer from discogenic pain/injury, her mechanism of 
injury would not necessitate the need for a 2 level fusion.  He also noted the 
Claimant had a pars defect that did not come from the work injury. (Respondents 
Exhibit A, page 3.)    
 

8. The Claimant saw Dr. Seijo on 4/1/11.  Pursuant to his report from 
that visit, the Claimant’s pars defect was causing instability.  He discussed at 
length with her that the reason she needed surgery was because of the pars 
defect and that was why Dr. Guiot recommended the fusion.  However, that was 
a congenital anomaly and not work related. (Respondents Exhibit B, page 4.)     
 

9. On 3/31/11, after seeing the Claimant, Dr. Guiot sent a letter to Dr. 
Primack and Dr. Seijo.  There he noted that while he felt surgical intervention 
was warranted, based on his lengthy conversation with them that day with regard 
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to causality of the back pain, he had explained to the Claimant that he would 
defer to them on the issue of causation.  In addition, based on his understanding 
of the mechanism of injury, such would not adequately explain the disk space 
changes or the pars defect. (Claimant’s Exhibit 2, page 15.)    
 

10. Dr. Primack referred Claimant to Dr. Reiss for a surgical evaluation.  
Dr. Reiss opined that Claimant’s need for surgery arose out of her 9/28/10 
admitted work-related injury.  (Claimant’s Exhibit 1.)    
 

11. On 4/20/11, Dr. Primack saw the Claimant again.  At that visit, Dr. 
Primack reviewed Dr. Reiss’ report.  He explained to her why it was his opinion 
that she did not need surgery as a result of the admitted work injury and why he 
was assigned a 14% whole person PPD rating as a result of her back pain and 
related range of motion (ROM) deficits and that she was at MMI.  (Respondents 
Exhibit A, pages 5 - 6.)    
 

12. Pursuant to a letter sent by Dr. Primack to the Respondent carrier 
on 4/20/11, he did not believe that Claimant’s L5 pars defect was aggravated, 
intensified, or caused by the mechanism of injury at work.  After reviewing this 
case with Dr. Guiot and Dr. Seijo, the need for a fusion could not be related to 
the mechanism of injury, pulling a computer on a chair with wheels. He reiterated 
this opinion in a report dated 6/15/11 (Respondents Exhibit A, pages 7 & 8.)    
 

13. Dr. Seijo concurred with Dr. Primack’s findings and opinions.  
(Respondents Exhibit E, pages 4 & 6.) 
 

14. Respondents filed a Final Admission on 5/17/11 and in response, 
the Claimant sought a Division Independent Medical Evaluation (DIME).  
(Respondents Exhibit E, page 1.) 
 

15. The DIME was performed by Dr. Jade Dillon.  In her opinion, the 
Claimant was at MMI with a 14% whole person permanent medical impairment.  
In reaching this opinion, she was aware that Dr. Reiss had stated Claimant’s 
need for surgery was related to the work injury as she was asymptomatic prior to 
the injury.  (Respondents Exhibit F, pages 1 & 5.) 
 

16. In her report, Dr. Dillon noted that based on her review of the 
records, the Claimant had refused Dr. Seijo’s office request to obtain for review 
copies of her prior medical records dealing with her previously documented 
discogenic low back pain.  Dr. Dillon also noted that while the Claimant told her 
that she had a long history of depression and treatment with antidepressants that 
predated the occupational injury, the Claimant had denied such when she had 
seen Dr. Tabitha Price for a psychological evaluation on 2/8/11.  (Respondents 
Exhibit F, page 5.) 
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17. Dr. Dillon also noted that on examination, the Claimant described 
diffuse paresthesiae in both legs which did not follow any dermatomal pattern 
and which were not consistent with the pathology identified at L4/5 and L5/S1. 
Dr. Dillon also noted she could find no medical explanation for the Claimant’s 
significant restrictions in range of motion even when compared to Dr. Primack’s 
measurements taken at the time of MMI.  She therefore chose to use Dr. 
Primack’s measurements as more representative of the true situation and more 
physiologically credible than the measurements she took. (Respondents Exhibit 
F, pages 5 & 6.) 

 
18. Dr. Dillon credibly and persuasively opined that as the Claimant 

exacerbated pre-existing degenerative disc disease in the work related event, an 
impairment rating was appropriate for that.  As for the pars defect, she stated that 
was congenital, stable and in her opinion it was not the cause of Claimant’s pain 
and not a ratable condition.   
 

19. As to Claimant’s need for surgery, Dr. Dillon opined that Dr. Reiss 
was looking at things in a rather simplistic way, i.e. the Claimant did not have 
pain before the accident and did after and therefore she needs surgery.  Dr. 
Dillon noted that surgery was a last resort and that surgery does not help 
everyone.  She went on to note that the mechanism of injury could not be 
responsible for the pars defect, the spondylolysis and if the Claimant had 
instability related to that, it was not work related. In her opinion the degenerative 
disc disease could be treated conservatively.  So while surgeons may state the 
Claimant needs surgery, it was her opinion that the Claimant did not need 
surgery to address the work related condition. (Dr. Dillon’s deposition, pages 13 
– 17, page 29, lines 1 - 11.) 
  

20. Dr. Dillon opined that “specifically for the work-related injury I do not 
believe she needs surgery.”  (Dr. Dillon’s deposition, page 33, lines 14 – 15.)  
Furthermore, she stated that if the Claimant needs surgery and the surgery 
indicated is a fusion, then it was her opinion that that surgery is not directly 
related to the work incident. (Dr. Dillon’s deposition, page 35 lines 13 – 16.) 
 

21. Dr. Dillon noted that Dr. Reiss had mistakenly lumped Claimant’s 
medical conditions together (pars defect and degenerative disc disease) and that 
in doing so, he overlooked the basis of workers compensation and the rating 
system and that he had committed the logical fallacy of mistaking temporal 
proximity for causal relationship and that correlation is not causation. (Dr. Dillon’s 
deposition, page 18.) 
 

22. After filing a Final Admission of Liability accepting the DIME’s 
opinions, Claimant filed an Application for Hearing seeking to overcome the 
DIME’s opinion that she was at MMI. 
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 23. The Claimant’s hearing testimony as to how the accident occurred 
differed from how she had described the accident to her physicians.  While she 
had told her physicians the accident occurred as she was moving office 
equipment around on wheeled office chairs, at Hearing, she testified to a much 
more involved process.  (See deposition of Dr. Primack, pages 18 – 22.) 
 

24. At Hearing, Claimant testified that she had to roll the chair loaded 
with office equipment from an office, down the hall to an elevator and then out of 
the building, down a sidewalk to a car located in the parking lot.  She testified the 
wheels of the chair got stuck going into the elevator and she had to maneuver it 
around by grabbing the arms and picking it up.  Also, as she rolled the chair 
down the sidewalk, she testified the wheels would get stuck in cracks or go off 
course and she had to then twist and exert force to push the chair which was 
very hard to do.   

 
25. She testified she did this process twice and while rolling the second 

chair, she felt a pop in her low back and her legs were shaking and buckling.  
She admitted she did not report this ‘pop’ or the condition of her legs to anyone. 

 
26. Several months after the incident, Claimant took photographs of the 

sidewalk in order to show she was ‘doing more than just moving chairs in an 
office setting’, yet she admittedly failed to show these photographs to any of her 
physicians or explain to them how she was doing more than just moving chairs in 
an office setting when she was hurt.  

 
27. The ALJ finds the Claimant’s testimony to lack credibility, to have 

been controverted by reliable evidence presented at the hearing, and to be 
inconsistent with what she reported to her medical providers during the course of 
her treatment for her work injury.   
 
 28. The ALJ finds that the testimony of the treating physicians Dr. 
Primack and Dr. Seijo to be credible and finds that their conclusions and opinions 
are, based upon the evidence presented at the hearing, reasonable.   
 
 29. The ALJ also finds the testimony and report of the DIME physician 
Dr. Dillon to be credible, persuasive and unambiguous.  In addition, her opinions 
are supported by the evidence in the record.  Her testimony is further supported 
by the testimony and reports of Dr. Primack, which is also found to be credible 
and persuasive as well as the reports from Dr. Seijo and Dr. Guiot, which are 
also found to be credible and persuasive.   
 

30. The ALJ finds that the opinions of Dr. Reiss do not rise to the level 
of clear and convincing evidence.  

 
31. In this case, the ALJ is presented with conflicting medical opinions 

as to whether or not the Claimant is at MMI.  The consistent opinions of Drs. 
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Primack, Seijo, Guiot and Dillon on the one hand and the conflicting opinion of Dr 
Reiss on the other hand amount to at best a difference of opinion based on their 
review and interpretation of the records and facts presented.   

 
32. As such, the Claimant has failed to produce evidence contradicting 

the DIME physician which is unmistakable and free from serious or substantial 
doubt showing it is highly probable that Dr. Dillon is in error.    
 

CONCLUSIONS OF LAW 
 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation. 
Section 8-40-102(1), C.R.S.   

 
2. The facts in a Workers' Compensation case are not interpreted 

liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided 
on its merits.  Section 8-43-201, C.R.S.  

 
 3. The ALJ's factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  See  Magnetic Engineering, Inc. v. ICAO, 5 
P.3d 385 (Colo. App. 2000). 
 

4. It is the ALJ’s sole province to assess the credibility of the 
witnesses.  Monfort Inc. v. Rangel, 867 P.2d 122 (Colo. App. 1993).   
 
 5. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936); CJI, Civil 3:16 
(2005).   

 
6. The ALJ should consider all parts of the DIME physician’s opinion, 

including the written report and oral testimony. See Lambert & Sons, Inc. v. 
Indus. Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998). 

 
7. The finding of a DIME physician concerning a claimant’s MMI 

status or medical impairment rating is binding on the parties unless it is 
overcome only by clear and convincing evidence. C.R.S. §8-42-107(8)(b)(III).  
Clear and convincing evidence is that which is “highly probable and free from 
serious or substantial doubt.”  Thus, the party challenging the DIME physician's 
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finding must produce evidence contradicting the DIME which is unmistakable and 
free from serious or substantial doubt showing it highly probable the DIME 
physician is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 
(Colo. App. 1995); Leming v. Industrial Claim Appeals Office, 62 P.3d 1015 
(Colo. App. 2002).   
 

8. MMI exists at the point in time when “any medically determinable 
physical or mental impairment as a result of injury has become stable and when 
no further treatment is reasonably expected to improve the condition.”  C.R.S. 
§8-40-201(11.5), C.R.S.  Under the statute, MMI is primarily a medical 
determination involving diagnosis of the claimant’s condition.  Berg v. Industrial 
Claim Appeals Office, 128 P.3d 270 (Colo. App. 2005); Monfort Transportation v. 
Industrial Claim Appeals Office, 942 P.2d 1358 (Colo. App. 1997).  A DIME 
physician’s findings concerning the diagnosis of a medical condition, the cause of 
that condition, and the need for specific treatments or diagnostic procedures to 
evaluate the condition are inherent elements of determining MMI.  Mosley v. 
Industrial Claim Appeals Office, 78 P.3d 1150 (Colo. App. 2003); Qual-Med, Inc. 
v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998). Therefore, a 
DIME physician’s finding that a party has or has not reached MMI is binding 
unless overcome by clear and convincing evidence.  Whether a party has 
overcome the Division IME's opinion as to MMI is a question of fact for the ALJ 
as the sole arbiter of conflicting medical evidence.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).  

 
9. Based upon the history provided by the Claimant, an examination 

and an extensive review of Claimant’s medical records, Dr. Dillon found that the 
Claimant was at MMI.  Throughout the DIME report Dr. Dillon stated that she 
believed the Claimant was at MMI.  In doing so she was well aware of the 
contrary opinion expressed by Dr. Reiss.  There is no ambiguity in her report that 
Dr. Dillon’s opinion is that the Claimant was at MMI.  Dr. Dillon’s position did not 
change in any significant way during her subsequent testimony by deposition.  
(Dr. Dillon’s deposition, page 8, lines 17 – 25; page 9, lines 1 – 4.) 
 

10. Dr. Dillon credibly and persuasively opined that as the Claimant 
exacerbated pre-existing degenerative disc disease in the work related event, an 
impairment rating was appropriate for that.  As for the pars defect, she stated that 
was congenital, stable and in her opinion it was not the cause of Claimant’s pain 
and not a ratable condition.   
 

11. As to Claimant’s need for surgery, Dr. Dillon opined that Dr. Reiss 
was looking at things in a rather simplistic way, i.e. the Claimant did not have 
pain before the accident and did after and therefore she needs surgery.  Dr. 
Dillon noted that surgery was a last resort and that surgery does not help 
everyone.  She went on to note that the mechanism of injury could not be 
responsible for the pars defect, the spondylolysis and if the Claimant had 
instability related to that, it was not work related. In her opinion the degenerative 
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disc disease could be treated conservatively.  So while surgeons may state the 
Claimant needs surgery, it was her opinion that the Claimant did not need 
surgery to address the work related condition. (Dr. Dillon’s deposition, pages 13 
– 17, page 29, lines 1 - 11.) 
  

12. Dr. Dillon clearly opined that “specifically for the work-related injury 
I do not believe she needs surgery.”  (Dr. Dillon’s deposition, page 33, lines 14 – 
15.)  Furthermore, she stated that if the Claimant needs surgery and the surgery 
indicated is a fusion, then it was her opinion that that surgery is not directly 
related to the work incident. (Dr. Dillon’s deposition, page 35 lines 13 – 16.) 
 

13. Dr. Dillon noted that Dr. Reiss had mistakenly lumped Claimant’s 
medical conditions together (pars defect and degenerative disc disease) and that 
in doing so, he overlooked the basis of workers compensation and the rating 
system and that he had committed the logical fallacy of mistaking temporal 
proximity for causal relationship and that correlation is not causation. (Dr. Dillon’s 
deposition, page 18.) 
 

14. Dr. Dillon opined that the Claimant was at MMI.  Dr. Dillon’s 
opinions are supported by the reports and deposition testimony of Dr. Primack 
(See Dr. Primack’s deposition, pages 8 – 11 and pages 14 – 16) as well as the 
reports from Dr. Seijo and Dr. Guiot.  
 
 15. Based upon the foregoing, the Claimant failed to meet her burden 
of establishing that Dr. Dillon was in error as to her determination that the 
Claimant was at MMI.  Thus, Dr. Dillon’s  determination that the Claimant is at 
MMI for all conditions related to the September 28, 2010 work injury was not 
overcome by clear and convincing evidence.     
 

16. Dr. Reiss is an authorized treating physician having been referred 
by Dr. Primack and seen several times with the knowledge and consent of 
Respondents. 

 
 

 ORDER 
 

17. Claimant failed to overcome the DIME’s opinion that she reached 
MMI on April 21, 2011, by clear and convincing evidence. 

18. Claimant’s request for additional TTD beginning April 21, 2011 and 
ongoing is denied. 

19. Dr. Reiss is an authorized treating physician having been referred 
by Dr. Primack and seen several times with the knowledge and consent of 
Respondents. 
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20. Respondents admitted to post MMI maintenance medical benefits 
in the December 7, 2011 Final Admission of Liability. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: November 29, 2012 

 
Barbara S. Henk 
Administrative Law Judge 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-236-01 

ISSUES 

The issues for determination are compensability and medical benefits. The 
parties stipulated to the average weekly wage and period of temporary disability 
should the claim be found to be compensable.  
 

FINDINGS OF FACT 

1. Claimant started working for Employer on September 11, 2008 as a 
Customer Service Representative. (Hearing Tr. Pg. 6, lines 3-9). Her job duties 
as a customer service representative were stocking, cleaning, sweeping, 
mopping, making coffee, and handling the cash register. (Hearing Tr. Pg. 6, lines 
10-13). 
 

2. *A was an assistant manager at the __ Blvd. store as of May 2, 2012 
(Hrg. Tr. pp. 30-31). Ms. *A was the assistant manager at the __ Blvd. store for 
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approximately two years as of May 2, 2012. Her typical shift at the __ Blvd. store 
was 4:00 a.m. to 12:00 p.m. (Hrg. Tr. p. 31). Claimants shift on May 2, 2012, was 
4:00 a.m. to 12:00 p.m.  
 

3. The __ Blvd. store receives “groceries” anywhere between 5:00 a.m. to 
7:30 a.m. on days when groceries come into the store (Hrg. Tr. p. 32). Ms. *A 
would be the only person working at the __ Blvd. store when the groceries were 
delivered (Hrg. Tr. p. 32). Claimant would not be at the __ Blvd. store at the time 
that groceries were delivered. 
 

4. When groceries are delivered, the groceries are placed in the first aisle 
nearest to the front door (Hrg. Tr. p. 32). The groceries needed to be put away as 
soon as possible because the groceries are in the middle of a walkway (Hrg. Tr. 
p. 33). Ms. *A, who put away the groceries for two years prior to May 2, 2012, 
estimated that it took anywhere from two to three hours to put away the groceries 
(Hrg. Tr. p. 33). She estimated that approximately 75% of the time she alone 
would put away the groceries (Hrg. Tr. p. 33). She would complete the task of 
putting away groceries anywhere between 7:00 a.m. to 10:00 a.m. Ms. *A 
testified that there was no chance that groceries would still need to be put away 
around 12:00 p.m. (Hrg. Tr. p. 33). Ms. *A further testified that when Claimant 
would begin her shift at 8:00 a.m., she would work the register, which allowed 
Ms. *A to finish putting away the groceries.  
 

5. Claimant testified that the injury occurred while she was putting away 
groceries on May 2, 2012 (Hrg. Tr. p. 22). Claimant saw Dr. Nicholas Olsen on 
September 13, 2012 at the request of Respondents (Respondents’ pp. 6-14). Dr. 
Olsen documented Claimant reporting that she believed the injury on May 2, 
2012 occurred in the middle of her shift (Respondents’ p. 7). Again, Claimant 
worked an 8:00 a.m. to 4:00 p.m. shift. Claimant, at hearing, verified that the 
injury occurred in the middle of her shift, which would mean sometime around 
12:00 noon. (Hrg. Tr. p. 23).  
 

6. Claimant testified that immediately following the injury she was 
experiencing pain levels of 5 out of 10 (Hrg. Tr. p. 23). At the end of the day, her 
pain levels were an 8 out of 10 (Hrg. Tr. p. 23). For the next few days, although 
she was off work, Claimant reported her pain levels were 10 out of 10 (Hrg. Tr. p. 
23). Five days later, she believed her pain levels were still 9 out of 10 (Hrg. Tr. p. 
23). Despite these significant levels of pain, Claimant did not report to Employer 
that she injured herself at work until May 8, 2012, at the earliest. Claimant 
testified that prior to May 8, 2012, she had told no one at the store that she had 
injured her back at work (Respondents’ p. 24). 

 
7. Claimant appeared for work on May 8, 2012 at approximately 8:00 

a.m. At that time, she reported to *B that she needed to leave work early 
because she needed treatment for her low back (Hrg. Tr. p. 25). During that 
conversation, Claimant did not tell Ms. *B that she had hurt her back at work 
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(Hrg. Tr. p. 25). Claimant then went directly from work to Urgent Care for 
treatment (Hrg. Tr. p. 25). Claimant testified that it was then that she stated for 
the first time that she believed she hurt herself at work (Hrg. Tr. p. 25). Claimant 
then testified that the first time that she told anyone at work that she had 
sustained some kind of injury at work was when she spoke with *C the following 
day, May 9, 2012 (Hrg. Tr. p. 25).  

 
8. *C is an area manager for the employer, and has been so for the last 

10 ½ years (Hrg. Tr. p. 37). Ms. *C oversees 11 stores (Hrg. Tr. p. 40), including 
the __ Blvd. store (Hrg. Tr. p. 37). Ms. *C received a telephone call from 
Claimant on May 8, 2012, at approximately 4:30 p.m. (Hrg. Tr. p. 38). In the 
telephone conversation, Claimant initially reported that she had gone to Urgent 
Care earlier that day because she had hurt her back. In response, Ms. *C asked 
Claimant if she had hurt it at work. Claimant told Ms. *C that she did not think so, 
although work might have made it worse (Hrg. Tr. p. 38). Claimant did not identify 
this alleged injury as a cause of her low back pain. 

 
9. Claimant has provided various reasons she never reported this alleged 

work injury for the first six days following her injury. She told Dr. Olsen that she 
thought she would be able to go on (Respondents’ p. 7). However, Claimant also 
testified that her pain was so severe that for several days in a row she needed 
help from her husband to get out of bed. Claimant also stated that she did not 
report the injury because she was afraid that if she reported the injury she would 
lose her job (Hrg. Tr. p. 10). However, none of her supervisors told her that if she 
reported a work injury she would lose her job (Hrg. Tr. pp. 26-27). *C testified 
that there is no incentive to discourage employees from reporting work-related 
injuries and there is significant repercussions for not allowing employees to 
report work injuries, including losing bonuses and being disciplined by the 
Employer (Hrg. Tr. p. 39).  

 
10. Claimant stated several times that the reason why she did not timely 

report the injury was that she did not want to be a burden on the store. None of 
her supervisors ever told her that if she reported a work-related injury she would 
become a burden on the store (Hrg. Tr. pp. 26-27). Claimant appeared at the __ 
Blvd. store on the morning of May 8, 2012 to request *B that she be allowed to 
leave work early to receive treatment because she had hurt her back. Claimant 
did not tell *B at that time that she had hurt her back at work, purportedly 
because she did not want to be a burden on the store. Within the next few hours, 
Claimant told the physicians at Urgent Care that she did hurt herself at work. A 
few hours later she told Ms. *C that she had hurt herself at work.  

 
11. Dr. Olsen specifically asked Claimant to describe any kind of low back 

condition that she had prior to May 2, 2012 (Hrg. Tr. p. 58). Dr. Olsen specifically 
asked Claimant if she had injured her low back as a result of a March 2011 motor 
vehicle accident. He then went on to ask her if she had any treatment for her low 
back or at any time in her life (Hrg. Tr. p. 58). Not only did Claimant deny any 
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kind of low back symptoms within a six months before May 2, 2012, she denied 
any kind of low back injury in her life, and that she had never received any 
medical treatment for her low back (Respondents’ p. 12).  
 

12. The medical records from before this incident: 
a. The emergency room report from Denver Health dated 

March 18, 2011 indicated that, following a March 2011 motor 
vehicle accident, Claimant was diagnosed with a low back 
strain (Respondents’ p. 145) and that she actually had an x-
ray performed on March 18, 2011 to her low back 
(Respondents p. 155).  

b. In a pain questionnaire completed by Claimant prior to 
seeing Dr. Alan Shackelford dated March 27, 2011, Claimant 
indicated that she needed treatment for her low back and 
right leg as a result of a March 18, 2011 motor vehicle 
accident (Respondents’ p. 111).  

c. In a clinical note dated March 28, 2011, Dr. Shackelford 
noted that straight leg raising was positive for low back 
discomfort and that Claimant carried the diagnosis of 
musculoligamentous injury of the lumbar spine 
(Respondents’ pp. 107-108).  

d. In a pain questionnaire dated April 13, 2011, Claimant again 
identified that she was having low back pain and right leg 
pain (Respondents’ p. 104).  

e. In a clinical note dated April 13, 2011, Dr. Shackelford 
reported that Claimant had no change in her back pain and 
she continued to carry the diagnosis of a 
musculoligamentous injury of the lumbar spine 
(Respondents’ p. 103). 

f. In a massage therapy evaluation report dated April 19, 2011, 
Claimant circled that she was having low back pain and right 
leg pain (Respondents’ p. 138).  

 
g. In a massage therapy evaluation report dated April 19, 2011, 

Claimant was again reporting, among other areas, low back 
pain and right leg pain (Respondents’ p. 134).  

h. In a patient questionnaire completed by Claimant on May 11, 
2011, Claimant again indicated that she was continuing to 
have problems in her low back and right leg (Respondents’ 
p. 101).  

i. In a report dated June 22, 2011, Dr. Navarakal noted that 
Claimant had tenderness at the L4-5 and L5-S1 levels, and 
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diagnosed her with a lumbar musculoligamentous 
sprain/strain injury (Respondents’ p. 86).  

j. In a clinical note dated June 28, 2011, Dr. Navarakal again 
noted that Claimant had tenderness at the L4-5 and L5-S1 
levels (Respondents’ p. 83).  

k. In the last patient questionnaire completed by Claimant on 
July 20, 2011, Claimant again was reporting that she 
continued to have problems in her low back and right leg 
(Respondents’ p. 91).  

 
13. Dr. Olsen, after reviewing these medical records, has 

rendered the opinion that these medical records are inconsistent with Claimant’s 
statements to him that she did not injure her low back as a result of the March 
2011 motor vehicle accident, that she never received treatment for her low back 
prior to May 2, 2012, and that she never had any low back condition prior to May 
2, 2012 (Hrg. Tr. pp. 59-61). Dr. Olsen stated that these medical records 
document that Claimant had received prior treatment for both low back pain and 
right leg pain, which were the symptoms that Claimant is says occurred as a 
result of her alleged May 2, 2012 injury. Dr. Olsen also testified that although 
there is a reference in one clinical note from Dr. Shackelford that Claimant’s low 
back condition resolved in June 2011, Claimant continued to report symptoms in 
her patient questionnaire on July 20, 2011, which is the last medical record that 
is available for this motor vehicle accident.  

 
14. Claimant saw Dr. David Yamamoto on September 25, 

2012 as part of a Claimant IME (Claimant’s pp. 141-148). Dr. Yamamoto 
reviewed medical reports from Claimant’s family physician, Dr. Parker 
(Claimant’s p. 144). Dr. Yamamoto noted that Dr. Parker, on August 25, 2011, 
did not mention neck or low back pain. However, as Dr. Olsen stated, at the 
August 25, 2011 appointment, Dr. Parker was seeing Claimant for hypertension, 
glucose intolerance and hyperlipidemia (Hrg. Tr. pp. 63-64). Claimant also saw 
Dr. Parker on May 16, 2012 for hypertension and glucose intolerance 
(Respondents’ pp. 156-157). As Dr. Olsen noted, as of May 16, 2012, Claimant 
was reporting severe levels of low back pain (Hrg. Tr. p. 64). Despite Claimant’s 
reports of severe low back pain at that time, Dr. Parker’s report does not reflect 
that Claimant reported any kind of low back pain to him at that time. It is Dr. 
Olsen’s opinion that there is no basis to rely on Dr. Parker’s August 25, 2011 
clinical note to support the argument that Claimant was not having any low back 
pain at that time.  

 
15. *B is the store manager at the __ Blvd. store for the last 

eight years (Hrg. Tr. p. 44). Ms. *B was on vacation from May 2, to May 8, 2012 
(Hrg. Tr. pp. 46-47). Claimant told Ms. *B prior to Ms. *B going on vacation that 
she was having severe low back spasms (Hrg. Tr. pp. 48-49). Ms. *B observed 
that Claimant was wearing a low back brace prior to May 2, 2012 (Hrg. Tr. p. 48).  
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16. Dr. Olsen testified that there are other explanations for 
Claimant’s reports of low back pain other than that Claimant had injured her low 
back on May 2, 2012 (Hrg. Tr. pp. 65-66). Dr. Olsen identified other explanations 
to include continuation of low back problems as a result of the March 2011 motor 
vehicle accident, Claimant having another injury outside of work that has not 
been reported, and the insidious onset of a new period of low back and right leg 
pain without trauma (Hrg. Tr. pp. 65-66, 78). Dr. Olsen also stated that there was 
nothing unique about Claimant’s low back condition that would somehow compel 
the conclusion that her low back condition must be the result of an injury that she 
alleged occurred on May 2, 2012 (Hrg. Tr. p. 66).  

 
17. Dr. Yamamoto has rendered the opinion that Claimant’s 

ongoing low back problems are the result of a May 2, 2012 injury. However, Dr. 
Yamamoto’s opinion is based solely on the history that Claimant gave of having 
an injury on May 2, 2012. As noted by Dr. Olsen, Dr. Yamamoto’s report does 
not reflect that he had any information about the circumstances surrounding this 
alleged injury that was testified to by Employer’s witnesses (Hrg. Tr. p. 65).  
 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of litigation. 
Section 8-40-102(1), C.R.S. Claimant shoulders the burden of proving by a 
preponderance of the evidence that her injury arose out of the course and scope 
of her employment. Section 8-41-301(1), C.R.S.; See City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985). A preponderance of the evidence is that which leads 
the trier of fact, after considering all of the evidence, to find that a fact is more 
probably truer than not. Page v. *B, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a workers’ compensation case must be interpreted neutrally, neither in 
favor of the rights of Claimant nor in the favor of the rights of Respondents. 
Section 8-43-201, C.R.S. 

2. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witnesses’ testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice or interests. See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936). 

3. Claimant has not proven by a preponderance of the evidence that 
she sustained a compensable injury to her low back on May 2, 2012. Claimant is 
alleging that she injured her low back while lifting a case of bottled water in the 
process of putting away groceries at the __ Blvd. store. Claimant told Dr. Olsen 
that she believed the injury occurred somewhere in the middle of her 8:00 a.m. to 
4:00 p.m. shift. Claimant acknowledged at hearing that she told Dr. Olsen that 
the alleged injury purportedly occurred in the middle of her shift sometime around 
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noon. *A, the assistant manager who worked the 4:00 a.m. to 12:00 p.m. shift for 
two years prior to May 2, 2012, provided detailed testimony as to the process 
involved in putting away groceries. *B, the store manager of the __ Blvd. store, 
agreed with Ms. *A’s description of the process of putting away the groceries, 
including what is involved, and the amount of time necessary to do so. Ms. *A 
stated that for 75% of the time, groceries were completely put away by 10:00 
a.m. Ms. *A testified that there is no chance that she would not have finished 
putting away groceries by 12:00 p.m. As Ms. *A stated, the groceries are in the 
first aisle right by the front door and it is imperative that groceries be put away as 
quickly as possible because of where the groceries are located when delivered. 
Claimant’s testimony that her alleged injury on May 2, 2012 occurred around 
12:00 p.m. is not credible because there likely would not have been any 
groceries to be put away at that time.  

4. Despite the fact that Claimant reported having the sudden onset of 
severe low back pain following the injury, and then had several days of even 
more severe pain, Claimant did not report the injury at the earliest until May 8, 
2012. Claimant has given various reasons why she did not timely report the 
injury, including that she thought she could just get through it, that she was 
fearful of being terminated if she reported the injury, and that she did not want to 
be a burden on the store. However, there was no basis for Claimant’s fears. 
There are other reasons to question Claimant’s credibility. Again, Claimant 
admitted that she told Dr. Olsen during her IME evaluation, and she told 
Respondents in her answers to interrogatories, that she had no low back 
problems of any kind prior to May 2, 2012. However, the medical records 
document quite the contrary. Despite Claimant’s assertions to Dr. Olsen and in 
her answers to interrogatories that she had not injured her low back in the March 
2011 MVA, that she had not received treatment for her low back condition for this 
MVA, or that she had no history of low back condition prior to May 2, 2012, the 
medical records document that Claimant in fact did injure her low back during the 
MVA, that she did receive treatment, and based on the last medical record 
documenting the treatment for this motor vehicle accident, she still was reporting 
low back and right leg symptoms.  

5. Claimant’s failure to advise her medical care providers of her 
history of low back problems is important in weighing statements that she has 
made about how this injury occurred. Claimant description of how she 
purportedly had this injury is inconsistent with Ms. *A’s testimony as to when the 
store would finish putting groceries away on any particular day. Claimant’s 
purported explanation as to why she did not timely report this injury is not 
reasonable. To the extent that Claimant’s conversation with Ms. *C on May 8, 
2012 would support a finding that Claimant actually, and for the first time, 
reported some kind of work incident causing her low back problems, Claimant 
specifically stated that she was unsure if she had hurt herself at work. Given the 
fact that Claimant’s statements to Dr. Olsen that there was no treatment or 
problems prior to May 2, 2012 is incredible; and given the fact that three separate 
employer witnesses have provided credible testimony that directly conflicts with 
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Claimant’s description of how this injury occurred, why she did not report the 
injury, and what she actually said when she actually reported the injury; compel 
the conclusion that, given the totality of circumstances, Claimant has not proven 
by a preponderance of the evidence that she sustained a compensable injury to 
her low back on May 2, 2012. 

 

ORDER 

 It is therefore ordered that the claim is denied and dismissed.  

DATED: November 29, 2012 

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. 4-837-556 

ISSUE 

Whether Respondents have produced clear and convincing evidence to 
overcome the Division Independent Medical Examination (DIME) opinion of. 
Ronald J. Swarsen, M.D. that Claimant has not reached Maximum Medical 
Improvement (MMI) and sustained a 9% whole person impairment to his lumbar 
spine as a result of his August 2, 2010 industrial injury. 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a Delivery Driver.  Claimant’s job 
duties involved distributing beer to stores and stocking it into coolers. 

 2. On August 2, 2010 Claimant suffered an admitted industrial injury 
during the course and scope of his employment while delivering beer.  He 
suffered a strain injury to his lower back. 

 3. Claimant initially obtained medical treatment on the date of the 
injury from Anne Schuller, PA-C at Coors Medical Center.  PA-C Schuller 
diagnosed Claimant with a lower back strain.  Claimant received Percocet, 
Flexeril and medical restrictions. 

 4. On August 31, 2010 Claimant visited Authorized Treating Physician 
(ATP) Philip G. Smaldone, M.D. for an examination.  Claimant reported that his 
condition was “50%” improved.  Dr. Smaldone noted that Claimant was working 
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in re-pack with 20 pound restrictions.  He recommended physical therapy for 
Claimant’s lower back condition. 

 5. On September 18, 2010 Claimant underwent an MRI of his lumbar 
spine.  The MRI revealed an annular tear at L5-S1 with degenerative changes at 
two levels. 

 6. Claimant subsequently obtained conservative treatment in the form 
of epidural steroid injections for his lower back symptoms.  On January 12, 2011 
Claimant visited Dr. Smaldone for an examination.  Dr. Smaldone remarked that 
the L5-S1 annular tear was probably not Claimant’s pain generator and instead 
commented that Claimant had a mechanical lower back strain.  He 
recommended a repeat lumbar MRI. 

 7. On January 14, 2011 Claimant underwent a lumbar MRI.  
Physicians compared the MRI to Claimant’s September 18, 2010 scan.  The 
repeat MRI reflected that Claimant’s L5-S1 annular tear had completely healed. 

 8. On January 28, 2011 Claimant returned to Dr. Smaldone for an 
evaluation.  Dr. Smaldone reiterated that Claimant’s lower back symptoms were 
related to mechanical lower back pain instead of an annular tear.  He 
recommended additional physical therapy and did not change Claimant’s work 
restrictions. 

 9. Respondents obtained surveillance video of Claimant’s activities on 
March 25, 2011 and April 3, 2011.  The video revealed Claimant performing a 
wide variety of activities that suggested he did not have any functional limitations 
because of his lower back.  The video reflected Claimant working on his truck 
with cleaning tools, moving trash cans and mowing his lawn.  Other video 
revealed Claimant cleaning his boat without any lower back difficulties. 

 10. On April 11, 2011 Claimant underwent an independent medical 
examination with Elizabeth W. Bisgard, M.D.  After reviewing the video 
surveillance she determined that Claimant had reached MMI on March 25, 2011.  
Dr. Bisgard explained that Claimant was “capable of doing more work than he 
admits.”  She noted that Claimant reported his walking and standing were very 
limited but during one segment of video surveillance “he was seen working on a 
boat, including washing it and bending over repeatedly, for several hours.”  Dr. 
Bisgard also remarked that Claimant washed his truck and lifted various items 
throughout the video segments without any discomfort or difficulties. 

 11. On April 20, 2011 Dr. Smaldone determined that Claimant had 
reached MMI.  He remarked that Claimant had suffered an annular tear at L5-S1 
but the tear had healed.  Dr. Smaldone also diagnosed persistent mechanical 
lower back pain but questioned its relatedness to Claimant’s August 2, 2010 
industrial injury.  He declined to assign Claimant a permanent impairment rating 
because his range of motion measurements did not meet validity criteria.  Dr. 
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Smaldone noted that “I am uncertain as to the etiology of [Claimant’s] mechanical 
lower back symptoms, but believe there is nothing we can provide him further to 
improve those symptoms.”  He thus released Claimant to full duty work without 
any medical maintenance care. 

 12. On July 28, 2011 Claimant sought employment with Barton Supply 
as a Delivery Driver.  On August 26, 2011 Claimant injured his lower back while 
moving heavy I-beams.  While he was pivoting the I-beams with a stick, they 
became stuck and he strained his back.  Claimant was diagnosed with a lumbar 
strain. 

 13. On September 1, 2011 Claimant underwent a DIME with Ronald J. 
Swarsen, M.D.  Dr. Swarsen concluded that MMI was “indeterminate” because 
Claimant was in active treatment for his August 26, 2011 injury.  He explained 
that the August 26, 2011 injury constituted an exacerbation of the August 2, 2010 
injury.  Moreover, Claimant was “never completely asymptomatic” from the 
August 2, 2010 injury.  Nevertheless, on his medical report Dr. Swarsen checked 
a box stating that Claimant had not reached MMI.  Accordingly, a review of Dr. 
Swarsen’s DIME report reflects that Claimant had not reached MMI.  Dr. 
Swarsen also assigned Claimant a 9% impairment rating for his lumbar spine 
condition. 

 14. On March 13, 2012 Dr. Bisgard testified through an evidentiary 
deposition in this matter.  Dr. Bisgard reiterated that Claimant reached MMI on 
March 25, 2011.  She explained that Claimant did not require additional medical 
treatment because his condition had stabilized.  Based on her evaluation of the 
video surveillance, Claimant’s activities were not limited.  Although Claimant 
reported pain, his complaints were not supported by her evaluation.   

 15. Dr. Bisgard also explained that Claimant is not entitled to receive 
an impairment rating.  She remarked that Claimant does not meet the guideline 
set forth in Table  53, Category 2B of the AMA Guides to Permanent Impairment 
Third Edition. (AMA Guides).  Dr. Bisgard commented that in order to receive an 
impairment rating under Table 53, a claimant must have an unoperated medically 
documented injury with six months of pain and rigidity.  Also, an impairment 
rating is only assigned for constant and not intermittent pain.  Dr. Bisgard 
specifically referred to Claimant’s September 12, 2011 medical record that 
provided, “[h]e denies any weakness, numbness, tingling, bowel or bladder 
incontinence, or radiation of symptoms at this time and has minor pain described 
as 1-2 to 10 occasionally, but typically zero to 10.”  Accordingly, Claimant did not 
warrant an impairment rating pursuant to Table 53 of the AMA Guides. 

 16. Dr. Bisgard also emphasized that Dr. Swarsen should not have 
assigned an impairment rating to Claimant because of the intervening incident at 
Barton Supply six days earlier.  She remarked that Claimant was symptomatic 
from the August 26, 2011 Barton Supply accident when he underwent the 
September 1, 2011 DIME.  Dr. Swarsen thus could not ascertain the status of 
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Claimant’s symptoms from the August 2, 2010 industrial injury.  Claimant’s 
symptoms would have to have returned to baseline levels prior to assigning an 
impairment rating for the August 2, 2010 industrial injury. 

 17. On August 1, 2012 Dr. Smaldone issued a Supplemental Report in 
which he agreed with Dr. Bisgard that Claimant had reached MMI on March 25, 
2011.  He summarized: 

Based on my multiple assessments indicating a discordance 
between subjective complaints and objective physical findings, a 
clinical history of complaints of migratory and non-physiological 
pain and dysesthesias, resolution of what appeared to be an 
incidental finding of L5-S1 annular tear, an impartial review of the 
surveillance video dated 3/25/11-4/3/11 that failed to support any 
limiting pathology demonstrating objective dysfunctional of activities 
of daily living, comprehension referral and medical interventions, no 
medically identifiable cause for his complaints, and an endorsement 
by [Claimant] that his condition had not improved, I conclude that 
MMI was reached on 3/25/11. 

 18. Respondents have produced clear and convincing evidence to 
overcome the DIME opinion of Dr. Swarsen that Claimant has not reached MMI 
and warranted a 9% impairment rating for his lumbar spine condition.  In an 
August 1, 2012 Supplemental Report Dr. Smaldone persuasively explained that 
he had assessed Claimant on multiple occasions and found a discordance 
between subjective and objective symptoms.  Claimant also exhibited migratory 
and non-physiological pain.  Furthermore, Claimant’s annular tear had fully 
resolved by the January 14, 2011 MRI scan.  Finally, a review of the March 25, 
2011 and April 3, 2011 surveillance video did not suggest any limitations in 
Claimant’s activities.  Although Dr. Smaldone initially determined that Claimant 
reached MMI on April 20, 2012 he subsequently agreed with Dr. Bisgard that 
Claimant reached MMI on March 25, 2011. 

19. Dr. Bisgard also explained that Dr. Swarsen erroneously 
determined that Claimant had not reached MMI and assigned an impairment 
rating.  She remarked that Claimant did not require additional medical treatment 
because his condition had stabilized.  Based on her evaluation of the video 
surveillance Claimant’s activities were not limited.  Although Claimant reported 
pain, his complaints were not supported by his evaluation.  Furthermore, Dr. 
Bisgard commented that in order to receive an impairment rating under Table 53 
of the AMA Guides, a claimant must have an unoperated medically documented 
injury with six months of pain and rigidity.  An impairment rating is only intended 
for constant and not intermittent pain.  Dr. Bisgard also emphasized that Dr. 
Swarsen should not have assigned an impairment rating to Claimant because of 
the intervening incident at Barton Supply six days earlier.  She remarked that 
Claimant was symptomatic from the August 26, 2011 Barton Supply accident 
when he underwent the September 1, 2011 DIME.  Dr. Swarsen thus could not 
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ascertain the status of Claimant’s symptoms from the August 2, 2010 industrial 
injury.  Moreover, Dr. Swarsen did not review the surveillance video of Claimant 
that demonstrated his functional abilities.  Respondents have therefore produced 
unmistakable evidence that Dr. Swarsen’s DIME opinion was incorrect.  
Accordingly, Claimant reached MMI on April 20, 2011 with no impairment rating. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to 
injured workers at a reasonable cost to employers, without the necessity of any 
litigation.  §8-40-102(1), C.R.S.  A claimant in a Workers' Compensation claim 
has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  §8-42-101, C.R.S.   A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979); 
People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The facts in a Workers' 
Compensation case are not interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is 
dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence 
contrary to the above findings as unpersuasive.  See Magnetic Engineering, Inc. 
v. ICAO, 5 P.3d 385, 389 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness's testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 
3:16 (2007). 

 4. In ascertaining a DIME physician’s opinion, the ALJ should 
consider all of the DIME physician’s written and oral testimony.  Lambert & Sons, 
Inc. v. Industrial Claim Appeals Office, 984 P.2d 656, 659 (Colo. App. 1998).  A 
DIME physician’s determination regarding MMI and permanent impairment 
consists of his initial report and any subsequent opinions.  In Re Dazzio, W.C. 
No. 4-660-149 (ICAP, June 30, 2008); see Andrade v. Industrial Claim Appeals 
Office, 121 P.3d 328 (Colo. App. 2005). 

5. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-
42-107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 
261, 263 (Colo. App. 2004).  “Clear and convincing evidence” is evidence that 
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demonstrates that it is “highly probable” the DIME physician's rating is incorrect.  
Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  
1998).  In other words, to overcome a DIME physician's opinion, “there must be 
evidence establishing that the DIME physician's determination is incorrect and 
this evidence must be unmistakable and free from serious or substantial doubt.”  
Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  The mere 
difference of medical opinion does not constitute clear and convincing evidence 
to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz 
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. A DIME physician is required to rate a claimant’s impairment in 
accordance with the AMA Guides.  §8-42-107(8)(c), C.R.S.; Wilson v. Industrial 
Claim Appeals Office, 81 P.3d 1117, 1118 (Colo. App. 2003).  However, 
deviations from the AMA Guides do not mandate that the DIME physician’s 
impairment rating was incorrect.  In Re Gurrola, W.C. No. 4-631-447 (ICAP, Nov. 
13, 2006).  Instead, the ALJ may consider a technical deviation from the AMA 
Guides in determining the weight to be accorded the DIME physician’s findings.  
Id.  Whether the DIME physician properly applied the AMA Guides to determine 
an impairment rating is generally a question of fact for the ALJ.  In Re Goffinett, 
W.C. No. 4-677-750 (ICAP, Apr. 16, 2008). 

 7. As found, Respondents have produced clear and convincing 
evidence to overcome the DIME opinion of Dr. Swarsen that Claimant has not 
reached MMI and warranted a 9% impairment rating for his lumbar spine 
condition.  In an August 1, 2012 Supplemental Report Dr. Smaldone persuasively 
explained that he had assessed Claimant on multiple occasions and found a 
discordance between subjective and objective symptoms.  Claimant also 
exhibited migratory and non-physiological pain.  Furthermore, Claimant’s annular 
tear had fully resolved by the January 14, 2011 MRI scan.  Finally, a review of 
the March 25, 2011 and April 3, 2011 surveillance video did not suggest any 
limitations in Claimant’s activities.  Although Dr. Smaldone initially determined 
that Claimant reached MMI on April 20, 2012 he subsequently agreed with Dr. 
Bisgard that Claimant reached MMI on March 25, 2011. 

 8. As found, Dr. Bisgard also explained that Dr. Swarsen erroneously 
determined that Claimant had not reached MMI and assigned an impairment 
rating.  She remarked that Claimant did not require additional medical treatment 
because his condition had stabilized.  Based on her evaluation of the video 
surveillance Claimant’s activities were not limited.  Although Claimant reported 
pain, his complaints were not supported by his evaluation.  Furthermore, Dr. 
Bisgard commented that in order to receive an impairment rating under Table 53 
of the AMA Guides, a claimant must have an unoperated medically documented 
injury with six months of pain and rigidity.  An impairment rating is only intended 
for constant and not intermittent pain.  Dr. Bisgard also emphasized that Dr. 
Swarsen should not have assigned an impairment rating to Claimant because of 
the intervening incident at Barton Supply six days earlier.  She remarked that 
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Claimant was symptomatic from the August 26, 2011 Barton Supply accident 
when he underwent the September 1, 2011 DIME.  Dr. Swarsen thus could not 
ascertain the status of Claimant’s symptoms from the August 2, 2010 industrial 
injury.  Moreover, Dr. Swarsen did not review the surveillance video of Claimant 
that demonstrated his functional abilities.  Respondents have therefore produced 
unmistakable evidence that Dr. Swarsen’s DIME opinion was incorrect.  
Accordingly, Claimant reached MMI on April 20, 2011 with no impairment rating. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the 
Judge enters the following order: 

 
 1. Respondents have produced clear and convincing evidence to 
overcome the DIME opinion of Dr. Swarsen that Claimant has not reached MMI 
and suffered a 9% whole person impairment rating. 

 2. Claimant reached MMI on April 20, 2011 with no impairment. 

3. Any issues not resolved in this Order are reserved for future 
determination. 

DATED: November 29, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-836-272-02 

 
ISSUES 

 
1. Did Claimant sustain a compensable work injury? 

 
2. If Claimant sustained a compensable injury, is he entitled to 

temporary total disability benefits from May 11, 2010 through ongoing? 
 

STIPULATIONS 
 

1. Claimant withdrew the issue of temporary partial disability benefits. 
 

2. The issue of offsets and/or credits will be reserved for future 
determination, if applicable. 
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3. Claimant is entitled to the maximum average weekly wage for the 
date of injury. 
 

FINDINGS OF FACT 
 
 Based on the evidence submitted, the ALJ makes the following Findings of 
Fact: 
 

1. In May 2010, Claimant worked for Employer as a delivery driver.  
His job duties included driving a tractor trailer truck.  Claimant was based out of 
the Employer’s station at Denver International Airport (DIA). 

 
2. Claimant is a 49 year-old man.  On May 11, 2010, he was involved 

in a motor vehicle accident while driving his tractor trailer on I-25 heading south 
from ___, Wyoming to Cheyenne, Wyoming.  Claimant testified that conditions 
were snowy and he lost control when another truck passed him.  Claimant’s truck 
rolled down a ravine and came to a rest in an upright position.  The trailer was 
not damaged.  However, the truck sustained damage underneath its carriage.  
Although unable to be driven, the truck remained operational.  The 
communications within the truck, including a cell phone, continued to work.  
Additionally, Claimant utilized the heater.  Claimant notified Employer of the 
accident.  He received notification that a towing service would come to his 
assistance.  Over the next several hours, Claimant maintained communication 
with both Employer and his wife.  At hearing, Claimant could not remember 
whether he spoke to the police at the accident site.  After assistance arrived, 
Claimant traveled with another Employer driver to complete that driver’s 
particular route.  Thereafter, Claimant returned to the Employer’s station in 
Denver, Colorado. 

 
3. *A is the PM Manager for Employer’s station at DIA.  Mr. *A 

testified that upon his arrival he heard Claimant had been involved in a motor 
vehicle accident.  He met with Claimant the afternoon after the accident.  Mr. *A 
testified that Claimant did not appear in any way distressed or injured and did not 
request any medical treatment, including psychological treatment.  Per Employer 
procedures, Mr. *A requested that Claimant provide a written statement of the 
accident.  Mr. *A left Claimant in a room with the accident report form.  Later, Mr. 
*A returned to the room and observed that Claimant had not completed the form.  
Mr. *A asked Claimant if he would like to fill out the form at home and return it the 
following day.  At no point did Mr. *A require Claimant to remain at the office and 
complete the form.  When Claimant left he did not ask for any medical treatment, 
nor report any physical or mental injuries. 

 
4. On May 17, 2010, Claimant presented at his personal physician.  

Claimant denied any injuries as a result of the accident.  However, Claimant did 
state he had begun experiencing anxiety symptoms and has not been able to 
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sleep.  Medical records indicate that the physician wrote a note that Claimant 
should be taken off work for two weeks.  (Respondent’s Exhibits, pp.62-63.) 

 
5. On May 18, 2010, Claimant returned to work.  Mr. *A testified that 

he had not received any information from the Claimant that he would be unable 
to work.  Mr. *A explained that the typical Employer procedure is to temporarily 
suspend an employee who has been involved in a motor vehicle accident 
pending an investigation.  Here, Mr. *A noted that the investigation had been 
completed with a determination that it was a preventable accident.  The 
procedure would include Claimant arriving at Employer’s office, discussing the 
matter with Mr. *A, and then performing a routine drive with Mr. *A for purposes 
of determining Claimant’s ability to return from suspension.  Mr. *A testified that 
this is the routine procedure for all drivers returning from a motor vehicle 
accident.  Mr. *A testified that when Claimant arrived, he did not appear to be in 
any distress either physically or mentally.  At that time, Claimant presented Mr. 
*A with the note taking him off work.  Mr. *A presented Claimant with a warning 
letter indicating that the Claimant agreed that the accident was preventable.  
However, Claimant refused to sign the warning letter, at which time a second 
supervisor arrived into the room to sign the warning letter as a witness.  Claimant 
then left the Employer station.  Mr. *A testified that during this period Claimant 
did not request any psychological or physical treatment, nor report any work 
injury. 

 
6. Mr. *A testified that the procedures following Claimant’s accident 

were routine and not in any way unusual or punitive.  Mr. *A indicated that 
Claimant appeared calm and “his usual self” during the entirety of the process. 

 
7. On June 2, 2010, Claimant returned to his personal physician 

complaining of symptoms relating to anxiety.  Specifically, Claimant complained 
of experiencing nightmares with regards to the accident and dreaming about his 
wife cheating on him.  Importantly, Claimant did not mention nor complain of any 
physical injuries as a result of the motor vehicle accident.  In the symptoms 
section, he did not check any symptoms in relation to his lower extremities, 
including joint pains, swelling, or stiffness. 

 
8. On June 8, 2010, Claimant returned to his personal physician 

requesting paperwork in order to receive disability benefits.  Claimant complained 
of continuing anxiety related to the motor vehicle accident.  He did not complain 
of any physical symptoms or conditions. 

 
9. On June 9, 2010, Claimant’s personal physician filled out a 

disability questionnaire indicating that Claimant’s anxiety would affect his ability 
to perform his work activities.  However, there is no indication within the 
documentation of physical injury resulting from the motor vehicle accident. 
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10. On June 16, 2010, Claimant returned to his personal physician.  He 
described anxiety and anger.  Claimant indicated that he and his wife were being 
evicted from their home.  At hearing, Claimant testified that prior to the motor 
vehicle accident he had suffered financial difficulties.  Specifically, in 2009 he 
declared bankruptcy and was evicted from his home, at which time his house 
was foreclosed.  Additionally, prior to the motor vehicle accident, Claimant had 
been estranged from his family who lived in California. 

 
11. On August 11, 2010, Claimant returned to his personal physician 

and continued to complain of anxiety.  The notes provide, “Patient states that he 
continues to have disturbing nightmares about the accident, has anxiety attacks 
on a daily basis, but these are mostly related to financial stressors and 
marital issues.”  (Emphasis added.)  The record reveals that Claimant was 
experiencing anger towards Employer’s management regarding employment 
issues. 

 
12. On August 23, 2010, Claimant returned to his personal physician.  

Claimant described arguing with his wife.  The physician noted, “He thinks she is 
cheating on him.”  The documenting physician noted that Claimant was crying 
loudly and seemed very agitated.  Claimant described anger and stress with 
regards to losing his job and that he feels “useless without a job and he feels 
very alone.”  He went on to describe his fear of telling his manager that he cannot 
work another month as he is intimidated and fears his manager.  The physician 
recommended that Claimant undergo a hospital psychological evaluation. 

 
13. That same day, Claimant presented at Sky Ridge for a 

psychological evaluation.  The police were present, although he was not in 
custody.  In the triage admission report (Respondent’s Exhibit, p.70), Claimant 
described the work accident.  He again stated he was not physically injured as a 
result of the motor vehicle accident. 

 
14. On September 14, 2010, Claimant began treating with Melissa Batt 

at the University of Colorado Hospital.  During his initial evaluation, he described 
injuring his left knee during the motor vehicle accident.  This was the first time 
Claimant had mentioned any left knee injury to either his employer or physicians.  
He stated that he “tore a ligament” but the medical records do not support this 
statement.  Claimant described not being supported by his employer after the 
motor vehicle accident despite being on long-term disability.  Additionally, he 
stated that his employer has made him feel guilty with regards to the accident.  In 
the assessment section, Dr. Batt stated that Claimant had recently experienced a 
trauma with regards to a “severe” tractor trailer accident.  As will be noted, 
Claimant’s description of the motor vehicle accident was not consistent with that 
provided to other physicians, the Employer, or at hearing.  Dr. Batt noted, “He 
has significant social issues regarding his family members, and his only source of 
support is his wife.  Will further explore his issues with his family rejecting him.” 
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15. On October 1, 2010, Claimant returned to Dr. Batt.  Claimant stated 
to Dr. Batt that “his mind is preoccupied with concentrating on how he could have 
handled the truck accident differently…. He states that being disciplined at work 
was what made him feel this way, and he still feels there is a threat of more 
torture from work to come.” 

 
16. On December 13, 2010, Claimant returned to Dr. Batt.  Claimant 

stated that “he feels helpless and angry at the way his employer has been 
treating him.  He has considered getting a lawyer.”  He reported that he would 
dwell on anxieties that do not relate to the motor vehicle accident.  Other financial 
issues were disclosed during the course of this session, including his wife’s car 
being repossessed.  In the assessment section, Dr. Batt noted that Claimant’s 
primary symptom is now anger, “which has seemingly resulted from a lack of 
support from his previous employer.” 

 
17. Claimant testified that during this period of time his wife was 

terminated from her employment with Employer as well. 
 
18. On February 2, 2011, Claimant returned to his personal physician.  

While numerous symptoms were checked off, including weight changes, 
respiratory, and anxiety, Claimant did not disclose any symptoms in relation to 
his left knee. 

 
19. On February 9, 2011, Claimant underwent an evaluation with Dr. 

Joel Yager, psychiatrist.  Claimant described experiencing financial pressure, 
although this has improved since his wife began receiving unemployment 
benefits.  Claimant described experiencing fear while driving.  Additionally, he 
described “drama” with the insurance company.  In the assessment section, Dr. 
Yager described Claimant as feeling angry and frustrated. 

 
20. On February 18, 2011, Claimant underwent an evaluation with 

Darah Meyer, licensed social worker.  With regards to the motor vehicle accident, 
Claimant described it as his tractor trailer falling into a ravine and he was unable 
to rescue himself.  (Respondent’s Exhibits, p.104.)  This description of the 
accident is inconsistent with previous descriptions.  Under social history, Dr. 
Meyer notes financial problems, occupational problems, and family problems. 

 
21. On February 23, 2011, Claimant returned to Dr. Meyer.  Claimant 

advised Dr. Meyer that he had filed “a discrimination act” against the Employer.  
Claimant described increased anxiety associated with the uncertainty of the 
upcoming hearing related to his litigation.  Dr. Meyer actually assisted Claimant 
in contacting several attorneys for purposes of representation. 

 
22. On March 2, 2011, Claimant returned to Dr. Batt.  Dr. Batt noted 

that Claimant spent the majority of the session talking about his plan “to get 
workers’ comp from his employer. . . .”  Claimant stated he intended to pursue a 
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case for “hate crimes.”  Additionally, the constant rejection was making him feel 
“worthless.”  Even though Dr. Batt explained to Claimant that focusing on these 
issues might be counterproductive, Claimant stated he needed to focus on this 
issue in order to “get more money to be able to live.”  In the assessment section, 
Dr. Batt noted that Claimant showed an increased intent on getting financial 
compensation from his employer which, in Dr. Batt’s opinion, Claimant was 
becoming overly focused. 

 
23. On March 10, 2011, Claimant returned to Dr. Meyer.  Claimant 

stated that his previous discrimination case was “a waste of time.”  However, 
Claimant stated to Dr. Meyer that he has continued to perform research on this 
issue and intended to contact the District Attorney’s office.  Dr. Meyer assessed 
Claimant with a concern that Claimant is becoming overly focused on legal action 
against Employer. 

 
24. On March 15, 2011, Claimant returned to Dr. Meyer.  During this 

visit, Dr. Meyer again assisted Claimant in contacting an attorney’s office for 
purposes of obtaining legal representation in his search for compensation from 
Employer. 

 
25. On March 28, 2011, Claimant returned to Dr. Meyer.  Claimant 

stated that he feels “lost”, “powerless”, “cheated”, and in “physical pain” due to 
being depressed and angry about not having some satisfaction regarding his 
workplace.  He conceded his employment situation is all he can think about.  Dr. 
Meyer noted that Claimant was presenting with “thought content focused on his 
ability to gain financial/emotional compensation from his employer.”  
(Respondent’s Exhibits, pp.120-21.) 

 
26. On April 6, 2011, Claimant returned to Dr. Meyer indicating that he 

intended to continue to push litigation regarding “hate crimes.”  He demonstrated 
an intention to pursue this notwithstanding legal advice that such an action would 
likely not be successful. 

 
27. On July 27, 2011, Claimant was admitted to the emergency room at 

University of Colorado Hospital after a low-speed motor vehicle accident.  
Claimant described experiencing flashbacks and emotional distress as a result of 
the motor vehicle accident with Employer.  Claimant described to the attending 
physician the original accident, including being trapped inside the truck for nine 
hours.  Again, this is inconsistent with Claimant’s own testimony with regards to 
the motor vehicle accident.  Based on history and examination, Claimant showed 
no evidence of neck injury, back injury, chest trauma, head injury, or, most 
importantly, extremity injury.  Claimant did not advise the treating physician that 
he had sustained any sort of physical injury in the prior motor vehicle accident.  
Inspection of the lower extremity was normal.  Claimant denied knee pain as 
well.  (Respondent’s Exhibit W.) 
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28. On August 16, 2011, Claimant underwent a psychological 
consultation with Dr. Elizabeth Lowell-Tupa.  Initially, Claimant described his 
accident which included his tractor trailer falling down a 168 foot ravine and being 
left abandoned for nine and a half hours.  Again, this is inconsistent with 
Claimant’s numerous other reports.  Claimant reported symptoms including 
flashbacks, nightmares, and anxiety.  However, Dr. Lowell-Tupa notes, “The 
Claimant apparently appears to be almost as traumatized by his employer’s 
reaction to the accident as the accident itself.” 

 
29. On May 1, 2011, Claimant returned to University of Colorado 

Hospital and underwent an evaluation with Dr. Brand-Gardner.  Claimant advised 
that he and his wife were planning on obtaining a divorce. 

 
30. After Claimant filed the claim for compensation along with an 

Application for Hearing, he underwent an Independent Medical Evaluation with 
Dr. Gary Gutterman.  Dr. Gutterman authored a lengthy medical record review 
detailing Claimant’s prior medical history and treatment following the motor 
vehicle accident.  Dr. Gutterman concluded that most individuals driving a tractor 
trailer would not have experienced a post-traumatic stress disorder or prolonged 
anxiety disorder as a result of a similar motor vehicle accident.  As reported to 
Dr. Gutterman by the Claimant, the Claimant did not sustain any physical injury.  
Dr. Gutterman observed that Claimant was “quite dramatic” when describing his 
having to wait for a number of hours for a tow truck driver to arrive and “despite 
his being able to put the heater on and remaining in contact with dispatch, 
Claimant suggested fantasies of freezing to death” which Dr. Gutterman believed 
most truck drivers would not have experienced.  In addition, Dr. Gutterman 
opined that most experienced truck drivers would not have experienced a similar 
reaction to this type of incident. 

 
31. Dr. Gutterman opined that notwithstanding the motor vehicle 

accident, Claimant experienced multiple stressors both prior to and following the 
motor vehicle accident.  First, Claimant was experiencing some degree of anxiety 
and depression with regards to marital concerns prior to the accident, and within 
several weeks following.  Second, within several weeks following the accident, 
Claimant described developing worries that his wife was having an affair.  Third, 
Claimant experienced increased tension and anxiety in relation to the relationship 
with his employer following the motor vehicle accident.  Dr. Gutterman noted, “It 
is evident that [Claimant] felt mistreated and unsupported by his manager, 
claiming that the manager had committed a ‘criminal act’.”  Dr. Gutterman noted 
that Claimant’s resentment towards Employer’s  management is in “great part 
what is motivating the patient’s current claim.”  Dr. Gutterman concluded, 
“Hence, it appears that the patient experienced multiple stressors at the time of 
his accident including the accident, pre-accident tension with his manager, his 
interaction with his manager after the accident, marital distress both before and 
after the accident, pre-accident anxiety and mood liability, and financial stress 
both before and following the accident.” 
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32. Dr. Gutterman went on to note that to the extent Claimant did 

sustain any PTSD symptoms associated with the motor vehicle accident, those 
symptoms abated some time ago.  What has persisted since that time has 
primarily been Claimant’s anger and resentment towards Employer’s 
management. 

 
33. As detailed above, Dr. Gutterman noted numerous inconsistencies 

throughout the medical records and during his own examination of the Claimant.  
Accordingly, Dr. Gutterman concluded that Claimant cannot be viewed as a 
credible historian. 

 
34. Ultimately, Dr. Gutterman concluded that Claimant’s treatment 

should not be covered under the workers’ compensation system as the motor 
vehicle accident may not be considered the “primary” factor which forms the 
basis of his psychiatric symptoms.  Due to the multiple stressors evident in 
Claimant’s life, along with Claimant being a poor historian, Dr. Gutterman did not 
conclude that the motor vehicle accident is the primary issue with regards to 
Claimant’s treatment.  Dr. Gutterman’s opinions are credible and persuasive. 

 
35. Claimant obtained an Independent Medical Examination with Dr. 

Stephen Moe.  While Dr. Moe and Dr. Gutterman did not necessarily disagree on 
a number of issues, Dr. Moe did opine that Claimant’s condition should be 
treated under the workers’ compensation act.  However, Dr. Moe did not address 
the applicable legal standard as set forth below.  In other words, Dr. Moe did not 
opine that the motor vehicle accident itself was the primary factor in Claimant’s 
symptoms and treatment.  For example, Dr. Moe writes, “There have also been 
some non-accident related issues that have contributed to his post-accident 
symptoms, including financial and marital problems that almost certainly 
preexisted the accident of 5/11/10 to some degree, but which were likely 
exacerbated by the effects of the accident.”  While Dr. Moe concluded that the 
accident contributes to Claimant’s post-accident psychiatric symptoms, he did not 
identify the accident as the “primary” cause of the psychiatric symptoms.  
Additionally, Dr. Moe did not affirmatively identify a psychological diagnosis for 
Claimant, stating, “It is not appropriate to account for Mr. Garza’s post-accident 
symptoms with the unqualified psychiatric diagnosis of PTSD.” 

 
36. In summary, Dr. Moe acknowledged “that a number of factors have 

joined with the accident per se to result in the symptoms that he has reported.  
Such a situation of blended causation is ripe for debate about the extent to which 
the accident should be regarded as having a role in symptoms that persist for two 
years after the accident – a debate that involves medical, legal, and philosophic 
principles of causation.”  In the end, Dr. Moe concluded, “I believe that the effects 
of the accident per se have contributed to his persistent psychiatric symptoms to 
the present.”  Dr. Moe did not conclude that the accident was the primary cause. 
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37. Dr. Gutterman also testified via deposition.  During his deposition, 
Dr. Gutterman reiterated the multiple factors which led to Claimant being 
emotionally troubled following the accident.  (Evidentiary Deposition of Dr. 
Gutterman, p.13.)  These factors included financial and marital difficulties, along 
with some sexual dysfunction.  Dr. Gutterman testified that the primary factor 
continuing Claimant in the anxiety and psychological cycle he was in included 
Claimant’s focus against Employer’s management.  (Evidentiary Deposition of 
Dr. Gutterman, p.17.)  Dr. Gutterman noted that the records in 2011 contained 
very little discussion with regards to the accident as opposed to Claimant’s anger 
and distress towards Employer. 

 
38. Additionally, Dr. Gutterman testified that the primary stressor in 

Claimant’s life would likely be the stress associated with Claimant’s wife and the 
marital difficulties.  (Evidentiary Deposition of Dr. Gutterman, p.19.)  Dr. 
Gutterman testified that most drivers would not experience similar symptoms 
having experienced the same motor vehicle accident.  Accordingly, Dr. 
Gutterman opined that Claimant experienced an idiosyncratic response in that 
Claimant was more vulnerable due to the multiple other factors in his life.  
(Evidentiary Deposition of Dr. Gutterman, p.21.)  Finally, Dr. Gutterman 
concluded that Claimant may not even be suffering a recognized permanent 
disability.  (Evidentiary Deposition of Dr. Gutterman, p.23.) 

 
39. Based on the foregoing, this ALJ finds that Claimant did not sustain 

a physical injury during the motor vehicle accident.  Claimant testified that at the 
time of the accident he injured his left knee.  However, the medical records 
generated following the motor vehicle accident did not reveal any physical 
complaints.  Additionally, following the accident Claimant did not report any 
physical injuries to his supervisor, *A.  While the medical records do reveal some 
reporting of left knee symptoms following the motor vehicle accident, they are 
inconsistent at best.  Claimant specifically denied any physical injuries during the 
IME with Dr. Gutterman.  There is no consistency among the medical reports that 
Claimant sustained any sort of injury.  At hearing, the Claimant testified that he 
suffered a ligament tear.  However, the medical records do not support 
Claimant’s testimony. 

 
40. Additionally, the motor vehicle accident was not a psychologically 

traumatic event generally outside a worker’s usual experience.  The ALJ hereby 
finds that a worker in similar circumstances would not experience similar 
significant symptoms as distress.  To the extent Claimant suffers psychological 
symptoms in relation to his employment with Employer, those psychological 
symptoms arose as a result of the post-accident disciplinary action taken in good 
faith by the Employer. 

 
41. The mental impairment that is the basis of this claim did not arise 

primarily from the motor vehicle accident. 
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 CONCLUSIONS OF LAW 

 Based upon the foregoing Findings of Fact, the ALJ makes the 
following Conclusions of Law:          

 
1. The purpose of the Workers’ Compensation Act of Colorado (Act) 

§8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of benefits 
to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  §8-40-120(1), C.R.S.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-43-210, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 592 P.2d 792 (Colo. 1979). The facts in a workers’ compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in 
favor of the rights of respondents.  §8-43-201. 
 

2. To recover workers’ compensation benefits, the claimant must 
prove he suffered a compensable injury.  A compensable injury is one which 
arises out of and in the course of employment.  §8-41-301(1)(b), C.R.S. (2009). 
 

3. Speculative statements and conclusions are insufficient to satisfy 
the burden of proof.  Rodriquez v. Safeway Stores, W.C. No. 4-712-019 (ICAO 
February 16, 2010) citing People v. James, 40 P.3d 36, 44 (Colo. App. 2001). 
 

4. Colorado law does not create a presumption that injuries, which 
occur in the course of employment, necessarily arise out of employment.  See 
Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 (1968) (no 
presumption that an injury that occurs in the course of a worker's employment 
also arises out of the employment); see also Industrial Commission v. London & 
Lancashire Indemnity Co., 135 Colo. 372, 311 P.2d 705 (1957) (mere fact that 
the decedent fell to his death on the employer's premises did not give rise to 
presumption that the fall arose out of and in the course of employment). 
 

5. When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony 
and actions; the reasonableness or unreasonableness (probability or 
improbability) of the testimony and actions; the motives of the witness; whether 
the testimony has been contradicted; and bias, prejudice, or interest.  See 
Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 1936).  A Workers’ 
Compensation case is decided on its merits.  §8-43-210.  The ALJ’s factual 
findings concern only the evidence and inferences found to be dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above 
findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals 
Office, 5 P.3d 385 (Colo. App. 2000). 
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6. Claimant has failed to prove by preponderance of the evidence that 
he sustained a physical injury arising out of the course of his employment with 
Employer.  As found above, the medical records to not support Claimant’s 
assertion that he sustained a left knee injury during the motor vehicle accident.  
Claimant failed to report any physical injury to his Employer.  The Employer did 
not observe any pain behaviors when initially meeting with the Claimant following 
the accident.  Additionally, Claimant reported to various physicians that he did 
not sustain a physical injury during the motor vehicle accident.  The mere fact 
that Claimant did later begin treating for a left knee condition does not support his 
claim, as those records do not contain a causation opinion regarding how this 
particular motor vehicle accident could have resulted in a left knee injury.  
Additionally, there is no credible supporting documentation that Claimant 
sustained a “ligament tear” as testified by the Claimant.  Accordingly, to the 
extent Claimant contends he sustained a physical injury as a result of the motor 
vehicle accident, this assertion is denied. 
 

7. Further, Claimant contends he sustained a psychological injury as a 
result of the motor vehicle accident.  §8-41-301(2)(a) provides as follows: 
 

A claim of mental impairment must be proven by evidence 
supported by the testimony of a licensed physician or psychologist.  
For purpose of this subsection 2, ‘mental impairment’ means a 
recognized permanent disability arising from an accidental injury 
arising out of and in the course of employment when the accidental 
injury involves no physical injury and consists of a psychologically 
traumatic event that is generally outside of a worker’s usual 
experience and would evoke significant symptoms of distress in a 
worker of similar circumstances.  A mental impairment shall not be 
considered to arise out of and in the course of employment if it 
results from a disciplinary action, work evaluation, job transfer, 
layoff, demotion, promotion, termination, retirement, or similar 
action taken in good faith by the Employer.  The mental impairment 
that is the basis of the claim shall have arisen primarily from the 
Claimant’s occupation and place of employment in order to be 
compensable. 

 
8. Here, Claimant contends he suffered a psychological reaction to 

the motor vehicle accident.  Because the circumstances involved no physical 
injury as concluded above, this ALJ must apply §8-41-301(2)(a) to award 
workers’ compensation benefits. 
 

9. As found, the preponderance of the evidence fails to demonstrate a 
psychologically traumatic event that was generally outside of the worker’s usual 
experience and would evoke significant symptoms of distress to reasonable 
workers in truck-driving employment with experience and training similar to that 
of the Claimant.  As found above, the Claimant’s stress and anxiety is more 
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related to personal factors than to his employment.  Accordingly, the motor 
vehicle accident is not the “primary” cause of Claimant’s psychological 
symptoms.  Here, Dr. Gutterman’s testimony and report provide support for the 
finding that the Claimant’s stress was not primarily caused by the motor vehicle 
accident, but was instead attributable to financial, marital, and litigation related 
stressors.  Additionally, even assuming that Claimant’s psychological conditions 
arose due to the post-accident investigation, discipline, and employment-related 
matters, no credible evidence has been presented that Employer’s actions were 
not taken in good faith.  Accordingly, to the extent Claimant contends that his 
mental impairment arose from such actions, §8-41-301(2)(a) specifically 
excludes benefits arising from such stressors. 
 

10. Accordingly, Claimant’s request for workers’ compensation benefits 
is denied and dismissed. 

 
 

ORDER 

 IT IS, THEREFORE, ORDERED THAT: 
 

1. Claimant’s claim is denied and dismissed. 
 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 29, 2012 

Barbara S. Henk 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-855-126-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that the medical treatment recommended by Dr. Gebhard including an 
electromyelogram (“EMG”), massage therapy and potential surgery, is 
reasonable and necessary to cure and relieve the Claimant from the effects of 
her industrial injury? 

FINDINGS OF FACT 

1. Claimant was employed by employer as a manager of a boutique.  
Claimant suffered a compensable injury to her left ankle on November 3, 2010 
when she was carrying a box of hangers to the dumpster and stepped off the 
curb and twisted her left ankle causing her to fall to the ground.  Claimant 
originally believed she had sprained her ankle and treated her injury with ice.  
Claimant sought treatment the next day at the St. Mary’s Hospital Emergency 
Room (“ER”). 

2. Respondents admitted liability for Claimant’s injury and Claimant 
was referred for medical treatment with Dr. McLaughlin.  Dr. McLaughlin initially 
evaluated Claimant on November 8, 2010 and noted that the ER had performed 
x-rays that were negative.  Claimant reported to Dr. McLaughlin that her hobbies 
included snowboarding and a history of a prior fractured right lower extremity that 
healed with no sequelae.  Dr. McLaughlin diagnosed Claimant with a moderate 
sprain and released Claimant to return to work in a sit down position. 

3. Claimant continued to complain of problems with her left ankle and 
Dr. McLaughlin noted Claimant had continued ecchymosis anterolaterally and 
along the lateral gutter with soft tissue swelling on November 15, 2010.  Claimant 
eventually underwent a magnetic resonance image (“MRI”) of the left ankle on 
December 10, 2010 that revealed a complete anterior talofibular ligament tear.  
After a course of physical therapy failed to provide Claimant with substantial 
relief, Dr. McLaughlin referred Claimant to Dr. Farooqi, a foot and ankle 
specialist, for evaluation. 

4. Dr. Farooqi eventually performed surgery on Claimant’s left ankle 
on May 3, 2011.  Claimant was non-weight bearing for two weeks after the 
surgery.  Claimant testified that she her crutches did not work very well and she 
fell a couple of times because of problems with her crutches.  Claimant’s mother 
testified that because of Claimant’s problems with falling while using her crutches 
Claimant’s mother obtained a wheelchair for Claimant to use after her surgery. 

5. Claimant returned to Dr. Farooqi on May 16, 2011 and reported that 
she had fallen three of four times.  Dr. Farooqi encouraged Claimant to use a 
wheelchair.  Claimant reported to Dr. McLaughlin via telephone on June 8, 2011 
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that she felt like her back went out due to being on the crutches and requested a 
referral to a chiropractor.  Dr. McLaughlin agreed and referred Claimant to Dr. 
Dorenkamp, a chiropractor Claimant had treated with in the past. 

6. Claimant reported to Dr. Dorenkamp on June 8, 2011 with 
complaints of severe low back pain.  Dr. Dorenkamp reported that Claimant had 
left ankle surgery on May 3, 2011 and was walking on crutches and using a cam 
boot since then.  Claimant reported her back had hurt since that time but got bad 
yesterday to the point that she could not stand.  Dr. Dorenkamp provided 
Claimant with spinal manipulations and requested Claimant return in two days.   

7. Claimant continued to follow up with Dr. Dorenkamp, but continued 
to complain of pain in her low back.  Claimant reported some improvement in her 
back pain, but when she was evaluated by Dr. McLaughlin on September 20, 
2011 she noted that her low back had been hurting more over the last month or 
so.   Dr. McLaughlin eventually recommended a lumbar MRI that was performed 
on October 4, 2011.  The MRI revealed a paracentral disk protrusion to lateral 
recess at the L5-S1 level that appeared to abut the left S1 nerve root. 

8. Dr. McLaughlin evaluated Claimant on October 10, 2011 and 
reviewed her MRI scan.  Dr. McLaughlin noted that he did not believe the 
herniated disc was caused by her work injury, but instead opined that her 
antalgic gait after her injury aggravated an underlying condition.  Dr. McLaughlin 
recommended physical therapy (“PT”) and an EMG to determine if 
electrodiagnostic studies would document a nerve injury. 

9. Claimant underwent the EMG studies on October 14, 2011.  The 
EMG studies did not reveal an S1 radiculopathy.  Claimant returned to Dr. 
McLaughlin on November 3, 2011.  Dr. McLaughlin recommended Claimant try 
acupuncture and discontinued the physical therapy.  On December 15, 2011, Dr. 
McLaughlin recommended an epidural steroid injection (“ESI”).  Claimant 
underwent the ESI under the auspices of Dr. Cruz in January 2012 and reported 
a 10-20% improvement with the ESI.  Dr. McLaughlin then referred Claimant to 
Dr. Hunninghake for further treatment considerations after Claimant denied 
wanting to consider a surgical consultation. 

10. Dr. Hunninghake evaluated Claimant on February 2, 2012 and 
attempted a course of medications, including notriptyline as Claimant was 
hesitant to pursue injections. 

11. Claimant underwent an independent medical examination (“IME”) 
with Dr. Bernton on February 28, 2012.  Dr. Bernton reviewed Claimant’s medical 
records, obtained a medical history and performed a physical examination.  Dr. 
Bernton diagnosed Claimant with a hernitated disk, but opined the herniation was 
not likely the result of Claimant’s work injury, as an altered gait does not 
generally result in a herniated disk.  Dr. Bernton recommended that Claimant 
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consider the SI injection or some trigger point injections into the piriformis and 
instruction in a stretching program.  

12. Dr. McLaughlin referred Claimant to Dr. Gebhard on April 3, 2012.  
Dr. Gebhard evaluated Claimant on April 17, 2012.  Dr. Gebhard noted 
Claimant’s prior treatment and current symptoms and diagnosed Claimant with 
an L5-S1 paracentral disk herniation with resultant left leg radiculopathy.  Dr. 
Gebhard recommended surgery involving a left-sided hemilaminotomy and 
microdiskectomy at the L5-S1 level.  Respondents denied Dr. Gebhard’s request 
for prior authorization. 

13. Claimant returned to Dr. McLaughlin on April 24, 2012.  Dr. 
McLaughlin noted Dr. Gebhard was recommending surgery.  Dr. McLaughlin 
opined that the surgery was reasonable and necessary and recommended 
Claimant pursue the surgical treatment being offered by Dr. Gebhard. 

14. After the surgery was denied, Claimant received the piriformis 
injection recommended by Dr. Hunninghake.  Claimant returned to Dr. 
McLaughlin on June 12, 2012 and reported the injection did not help her back 
pain or leg pain.  Dr. McLaughlin again recommended that Claimant undergo the 
surgery proposed by Dr. Gebhard. 

15. Dr. Bernton reviewed additional medical records and provided a 
supplement to his IME report on June 25, 2012.  Dr. Bernton opined that there 
were questions regarding whether or not Claimant had a radiculopathy based on 
the EMG results and Claimant’s negative response to the ESI.  Dr. Bernton 
opined that the disk hernation was not due to Claimant’s occupational injury, 
either the original injury or the treatment.  Dr. Bernton testified in this matter 
consistent with his reports. 

16. Claimant was evaluated by Dr. Price on August 16, 2012 on a 
referral from Dr. McLaughlin.  Dr. Price noted Claimant’s ongoing complaints of 
pain and recommended another ESI and a repeat EMG.  Dr. Price noted that 
Claimant’s prior EMG was in October of 2011 and things could have gotten 
worse.  Dr. Price also recommended massage therapy.  

17. Claimant testified at hearing that she developed back pain after her 
ankle surgery.  Claimant and her mother testified consistently regarding an 
incident where Claimant attempted to go from her couch to the bathroom using 
her crutches when Claimant’s back went out on her due to severe pain and 
Claimant’s mother needed to help her get off the floor.  After this incident, 
Claimant contacted Dr. McLaughlin for a referral to a chiropractor to treat her 
back pain. 

18. Claimant’s testimony is markedly consistent with the medical 
records in this case.  The ALJ notes that Dr. Farooqi’s records indicate Claimant 
was reporting having incidents where she was falling down while trying to use the 



 415 

crutches within two (2) weeks of her surgery.  The ALJ further notes that this 
records document Claimant falling down before any development of back pain.  
The ALJ finds Claimant’s testimony credible and determines that Claimant has 
proven by a preponderance of the evidence that her herniated L5-S1 disk is 
causally related to her industrial injury as a proximate cause of the falls Claimant 
experienced after her compensable injury. 

19. The ALJ credits the testimony and reports from Dr. McLaughlin and 
Dr. Gebhard as being credible and persuasive and credits these reports over the 
contradictory reports and opinions expressed in this case. 

20. The ALJ finds that Claimant has proven that it is more likely than 
not that her complaints of back pain are causally related to her industrial injury.  
The ALJ finds that Claimant has proven that the recommended treatment from 
Dr. Gebhard is reasonable and necessary to cure and relieve Claimant from the 
effects of her industrial injury.  In the event that Dr. Gebhard determines that a 
repeat EMG is necessary prior to any surgery in this case, the ALJ finds that 
Respondents are liable for such treatment.  The ALJ finds that if Dr. Gebhard 
recommends a trial of massage therapy prior to surgery, Respondents are liable 
for such treatment.   

21. The ALJ finds that Claimant should be allowed to return to Dr. 
Gebhard for evaluation of treatment that is reasonably necessary to cure and 
relieve her complaints of back pain as being causally related to her work injury.   

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S, 2008.  A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra.      

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
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(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra. 

4. In this case, the question becomes whether Claimant’s low back 
condition, including the herniated disk at the L5-S1 level, and the resulting 
recommended medical treatment is causally related to Claimant’s November 3, 
2010 industrial injury to her left ankle.   

5. As found, Claimant has proven by a preponderance of the evidence 
that she fell while using crutches following her left ankle surgery and as a result 
of the falls while using crutches, Claimant developed low back pain that she 
sought treatment for on June 8, 2011.  As found, Claimant has proven by a 
preponderance of the evidence that the recommended low back treatment is 
causally related to the November 3, 2010 industrial injury. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable medical treatment 
recommended by Dr. McLaughlin, Dr. Price and Dr. Gebhard that is necessary to 
cure and relieve the Claimant’s back condition as being causally related to her 
industrial injury.   

2. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
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section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 23, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-889-219-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that he suffered an injury arising out of and in the course of his employment with 
Employer? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that the medical treatment he 
received was reasonable and necessary to cure the Claimant from the effects of 
the industrial injury? 

FINDINGS OF FACT 

1. Claimant testified that on June 10, 2012 he was waiting at the ___ 
pull out to have his truck filled with water to deliver to a frack job when another 
truck that was attached to a hose began to pull out and knocked him off the 
aluminum manifold pipe he was sitting on.  Claimant testified he fell backwards 
off the pipe and he next remembers waking up on the ground in the mud as 
people were yelling.  Claimant testified he was experiencing pain on the side of 
his face and his neck.  Claimant testified that *A, a co-worker, came over and 
asked if he needed an ambulance.  Claimant answered affirmatively and an 
ambulance was called and took Claimant to the emergency room (“ER”). 

2. Claimant had a prior history of chronic back pain for which Claimant 
received prescriptions of Percocet.  Claimant’s medical records document a 
consistent use of Percocet dating back to at least August 2006.  Claimant also 
had a history of diabetes. 

3. The records from the ambulance note Claimant to be awake, alert 
and oriented by four.  Claimant reported he was currently taking insulin and 
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Claimant was provided morphine by the EMT.  Claimant was treated at the ER 
for complaints of right rib, right shoulder, pelvis, neck and back pain.  Claimant 
denied a loss of consciousness to the ER physicians and denied an injury to his 
head.    Claimant underwent a computed tomography (“CT”) scan of his chest, 
abdomen and pelvis that revealed no traumatic injury.  Claimant underwent an x-
ray of his chest that was normal and a CT scan of the cervical spine that showed 
degenerative disc disease and osteophyte complex formation at the C6-C7 level, 
but no acute injury.  X-rays of the right shoulder were likewise normal.  Claimant 
was discharged from the ER with a prescription for 15 Percocet. 

4. Claimant was referred for medical treatment with Dr. Gustafson and 
was evaluated by Ms. Herrera, a physician’s assistant, on June 12, 2012.  
Claimant reported that he was injured when a truck pulled out and a pipe swung 
around and took him out, causing him to fall and land on his head, but after some 
clarification, Claimant reported he fell more on his shoulder and the right side of 
his body.  Claimant reported to Ms. Herrera that he saw stars following the injury.  
Claimant was evaluated with his supervisor in the examination room.  Ms. 
Herrera noted that Claimant had positive Waddell signs.  Ms. Herrera noted that 
Claimant’s range of motion with examination showed difficulty with forward 
flexion, but Claimant demonstrated full range of motion of his shoulders when 
removing his shirt.  Ms. Herrera noted Claimant asked several times for 
something strong for pain, and Ms. Herrera provided Claimant with a prescription 
for meloxicam and Nucynta, but explained to Claimant that she would be 
weaning him off the narcotic medications as he sprain/strains should start to get 
better over the course of the next 5 days.  Ms. Herrera also noted that she spoke 
with Claimant’s supervisors about her concerns, Claimant’s diagnosis, his work 
restrictions and his prognosis. 

5. Claimant returned to Ms. Herrera on June 18, 2012 with a typed up 
list of complaints that included short-term memory loss, dizziness, blurred vision 
in the left eye, mild headaches, fatigue, taste buds off  (food does not taste right), 
confusion, tiredness, emotional, difficulty concentrating, and clumsiness.  Ms. 
Herrera noted Claimant’s wife reported that he was walking up the stairs, got 
dizzy and fell forward, but denied the he hit his head.  Claimant reported to Ms. 
Herrera that he had received a CT scan of his head while in the ER.  However, 
after reviewing the records from the ER, Ms. Herrera noted that Claimant had not 
undergone a CT scan of the head.  Ms. Herrera noted that the ER records did not 
document a head injury, which was probably why there was no CT scan of the 
head.  However, based on Claimant’s subjective reports of symptoms, Ms. 
Herrera consulted with Dr. Gustafson who agreed that Claimant should undergo 
a CT scan of the head.  Claimant was referred for a CT scan immediately at 
Community Hospital and Ms. Herrera requested that Dr. Dean, a neurologist, 
evaluate Claimant for potential post concussive syndrome.   

6. Claimant failed to report to Ms. Herrera that he was receiving a 
prescription for Percocet from the VA hospital. 
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7. The CT scan of Claimant’s brain performed on June 18, 2012 was 
unremarkable. 

8. Claimant was examined by Dr. Ferguson on June 30, 2012 in the 
ER with reports of ongoing waxing and waning headaches, anorexia and some 
mild nausea.  Claimant reported blurred vision.  Dr. Ferguson diagnosed 
Claimant with a closed head injury and postconcussive syndrome.  Claimant was 
provided with a prescription for Valium and Ambien. 

9. Claimant was examined by Dr. Stagg on July 10, 2012.  Claimant 
reported he lost consciousness for about 15 seconds when he fell at work on 
June 10, 2012.  Claimant reported he was having double vision, blurry vision and 
memory loss.  Claimant reported he was to be evaluated by Dr. Dean the next 
day.  Dr. Stagg recommended Claimant also get an MRI of the cervical spine and 
referred Claimant to Dr. Bowen for neuropsychologic testing. 

10. Claimant was evaluated by Dr. Dean on July 11, 2012.  Dr. Dean 
noted Claimant was taking medications including Pamelor, Tizanidine, Ativan, 
Zolpidem, Lantus, Novolog, aspirin, Levothyroxine, Lisinopril, Promethazine, 
Rosuvastatin, Simvastatin, Glipizide, Valium and Percocet.  Dr. Dean noted 
Claimant reported a history of being injured when he was knocked off his feet, 
and fell backwards strking his head on another metal pipe.  Claimant reported he 
believed he was briefly unconscious and when he came around, he saw stars for 
a while.  Claimant reported symptoms including headache, blurry vision, 
persistent tinnitus, memory problems, problems with concentration and focus, 
impaired depth perception and a vague sense of being dizzy and nauseated.  
Claimant reported he was emotionally labile, more easily brought to anger and 
more anxious.  Claimant reported a prior medical history of concussion in his 
teens and twenties from playing sports with a history of anxiety depression and 
mood swings.  Dr. Dean diagnosed Claimant with postconcussion syndrome, 
posttraumatic headache with migraine features, neck injury with a suggestion of 
cervical nerve root irritation, anxiety and depression, pre-existing but worse with 
injury and symptom magnification.  Dr. Dean agreed that a neuropsychological 
evaluation would be helpful and recommended an MRI of the cervical spine. 

11. On July 17, 2012, Claimant was evaluated by Dr. Bowen, a 
psychologist.  Dr. Brown noted Claimant reported experiencing frequent 
headaches and constant pain in his head, neck and upper back and problems 
with bilateral numbness and blurry or double vision.  Claimant reported cognitive 
problems along with problems with his memory, becoming more irritable, fatigue 
and diminished hearing.  Dr. Bowen diagnosed Claimant with an adjustment 
disorder with depressed and anxious mood, and sought to rule out 
postconcussive syndrome.   

12. Claimant was evaluated on July 18, 2012 by Dr. Stagg.  Dr. Stagg 
noted Claimant was to continue to follow up with Dr. Bowen and with physical 
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therapy and diagnosed Claimant with a closed head injury with postconcussive 
type symptomatology and cervical pain. 

13. Claimant returned to the ER on July 22, 2012 with complaints of a 
severe headache.  Claimant eventually became angry due to the wait and left.   

14. Claimant underwent a cervical spine MRI on July 23, 2012.  The 
MRI revealed disc bulging to the left side at the C5-6 and C6-7 levels. 

15. Claimant was evaluated by Dr. Stagg on July 24, 2012.  Dr. Stagg 
referred claimant to Dr. Price.   

16. Claimant went to physical therapy on July 24, 2012 and reported 
becoming dizzy.  The physical therapist helped lower Claimant to the floor where 
Claimant became distraught and tearful for 45 minutes.  The therapist discussed 
the situation with Dr. Stagg who recommended Claimant go to the ER if 
necessary.  Claimant was seen at a different ER on July 24, 2012 with 
complaints of dizziness, headache and anxiety.  Claimant reported a history of a 
significant head injury on June 20, 2012 (sic) when he fell off a pipe at work.  
Claimant was given lorazepam, Torado and bendryl intreveneously and 
discharged with a prescription for lorazepam.   

17. Claimant returned to Dr. Bowen on July 25, 2012.  Claimant 
reported he fell the prior day at physical therapy and went to the ER.   

18. On August 2, 2012 Dr. Coffey with the VA hospital noted that 
Claimant received narcotics from outside providers on two occasions, June 11 
and June 13, 2012 in violation of his opioid contract.     

19. Claimant was examined by Dr. Stagg on August 6, 2012 and 
reported doing about the same with significant amounts of pain and depressive 
symptomatology.  D.r Stagg referred Claimant to physical therapy and provided 
Claimant with prescription medications including Wellbutrin, Neurontin and 
Percocet.   

20. Claimant was evaluated by Dr. Price on August 29, 2012.  Claimant 
reported he was injured on June 10, 2012 when he slipped backward and landed 
on his head, losing consciousness for about 20 seconds.  Claimant reported he 
had pain in his neck, mid back, right shoulder, right hand and right leg.  He 
described the pain as constant and never goes away, but was better with ice, 
heat and pills.  Dr. Price recommended an MRI scan of Claimant’s right shoulder 
to rule out a rotator cuff tear.  Dr. Price noted Claimant’s Oswestry score was 
quite high indicating that there may be some secondary gain issues and pain 
disorder.   

21. Following Claimant’s appointment with Dr. Price, Claimant went 
back to the ER in Fruita.  Claimant reported to the ER he had severe headache 
with dizziness.  Claimant reported that he had seen Dr. Price earlier that day, but 



 421 

was quite disappointed with her and felt she had very poor bedside manner and 
did not listen to his complaints.  Claimant reported to the ER that he had 
Percocet “for his neuropathy” and he would occasionally take up to four tables at 
once to control his symptoms, but had not taken any Percocet that day.  Claimant 
received another IV of Toradol, Phenergan along with Nubain.  Claimant reported 
his headache improved after the Nubain IV. 

22. Claimant returned to Dr. Bowen on August 30, 2012 and reported 
he had a stressful doctor’s visit the previous day and ended up going to the ER.  
Dr. Bowen noted Claimant was initially quite stressed and frustrated but was 
doing noticeably better by the end of the session. 

23. On September 13, 2012, in response to inquiries from 
Respondents’ counsel, Dr. Kellam noted that Claimant had demonstrated 
inconsistencies in his examination when Dr. Kellam was able to improve 
Claimant’s visual acuity in his left eye to 20/20(-2) from 20/50 with minimal 
change in refraction.  Dr. Kellam noted that he would not expect that much 
improvement with such a small change in refraction. 

24. Claimant returned to Dr. Bowen on September 13, 2012.  Claimant 
reported to Dr. Bowen that he was having some concern with his wife and she 
had longstanding substance abuse problems and at times will take his 
medication, although he did try to hide his medications from her.   

25. Claimant was examined by Dr. Stagg on September 19, 2012 with 
complaints of a significant amount of pain and headaches.  Claimant reported he 
had neuropsychological testing performed, but Dr. Stagg had not yet seen those 
reports.  Dr. Stagg referred Claimant back to Dr. Price and diagnosed Claimant 
with a closed head injury with continued symptoms and right shoulder rotator cuff 
syndrome. 

26. Claimant returned to Dr. Bowen on September 20, 2012 and 
reported he had decided to discontinue Percocet so it will not be an issue of 
concern.  Claimant reported he found out he had a torn right rotator cuff and was 
using a patch to help moderate the pain.   

27. Claimant was seen by Dr. Bowen on October 2, 2012.  Claimant 
noted that he talked to Dr. Stagg about seeing a psychiatrist for some medication 
assistance, but decided that he wants to deal with that through the VA.  Claimant 
reported he had been taking Percocet prescribed from the VA for the last four or 
five years, but had stopped about three weeks ago.  Claimant noted that because 
he didn’t think he could get in for his evaluation with Dr. Gustavson before his 
hearing, he would cancel his appointment.  Claimant noted that he had a head 
injury, but felt he is not being believed.  Claimant reported his memory was 
improving and hadn’t had a headache for a couple of weeks. 
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28. Dr. Stagg testified by deposition in this matter.  Dr. Stagg noted that 
it was his opinion that Claimant had a closed head injury and postconcussive 
symptoms after his June 10, 2012 injury.  Dr. Stagg noted that the ER records 
from June 10, 2012 did not document a head injury, but noted that Claimant 
reported striking his head to Dr. Stagg on his initial examination with a loss of 
consciousness of 15 seconds.  Dr. Stagg testified that Claimant reported to him 
an injury to his head and symptoms consistent with post concussive syndrome.  
Dr. Stagg noted that he would expect documentation of Claimant striking his 
head and losing consciousness in the medical records from the ER.  Dr. Stagg 
noted that Claimant was given 15 Percocet in the ER and reported to Ms. 
Herrera two days later that he wanted another prescription, raising a red flag 
regarding Claimant’s use of narcotics.   

29. Dr. Stagg opined that Claimant is still complaining of pain in the 
right shoulder and dizziness and opined that Claimant strained his right shoulder 
in the June 10, 2012 accident.  Dr. Stagg also opined that Claimant had diffuse 
back pain that could be caused from the fall and opined that Claimant’s 
mechanism of injury is consistent with a shoulder injury.  Dr. Stagg also noted 
Claimant had some myofascial pain of his cervical spine and noted Claimant was 
not complaining of neck pain prior to his injury.  Dr. Stagg noted that Claimant’s 
mechanism of injury could cause some type of whiplash, or flexion, hyperflexion, 
upper extension injury.  Dr. Stagg noted physical therapy would be appropriate 
treatment.  Dr. Stagg’s opinion regarding Claimant’s shoulder and neck injury is 
found to be credible. 

30. Claimant was referred for a neuropsychological independent 
medical examination (“IME”) with Dr. Reilly on September 4, 2012.  Dr. Reilly 
noted Claimant reported ongoing problems with headaches, pain and cognitive 
difficulties. Claimant reported pain in the form of head, neck, upper back and 
lower back pain with numbness and tingling at times in his right arm and legs.  
Claimant reported narcotics help to alleviate his pain.  Dr. Reilly noted that 
Claimant’s description of the injury would suggest a diagnosis of mild traumatic 
brain injury, but the medical records from the day of the injury do not indicate a 
concussive event.  Dr. Reilly further noted that the natural history of a mild 
traumatic brain injury would include steadily resolving symptoms in the 
hours/days/weeks post injury.  Dr. Reilly provided neuropsychological testing that 
demonstrated either an inconsistent effort or symptom magnification.  Dr. Reilly 
diagnosed Claimant with pain disorder associated with both psychological factors 
and a general medical condition that was pre-existing and chronic.  Dr. Reilly 
diagnosed nicotine and opioid dependence, again pre-existing.  Dr. Reilly noted 
Claimant reported a neurocognitive disorder, but Dr. Reilly did not corroborate 
this in his report. 

31. Dr. Reilly opined Claimant did not suffer an organic head injury as a 
result of the June 10, 2012 incident.  Dr. Reilly relied on the medical records from 
the date of the injury that did not document Claimant having suffered a head 
injury.  The ALJ finds the report of Dr. Reilly to be credible and persuasive. 
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32. Dr. Reilly testified by deposition in this matter.  Dr. Reilly testified 
that Claimatn’s memory complaints were inconsistent in that at times Claimant 
was very detailed, and at other times, Claimant would deny any memory.  Dr. 
Reilly noted that he provided neuropsychological testing called the medical 
symptom validity test in order to establish whether the Claimant is giving good 
effort or consistent effort on the test materials that are to follow after.  Dr. Reilly 
testified Claimant demonstrated inconsistent effort on this test, at times scoring 
within the expectable range on the test result while at other times, scoring below 
what where an individual who has moderate or severe brain symptoms. 

33. Dr. Reilly next administered a test called the memory complaints 
inventory.  This test demonstrated a pattern of magnified memory complaints 
associated with verbal memory, with pain and with work activities.  Dr. Reilly 
noted that this showed a pattern of exaggerated memory complaints that was a 
sign that something was not correct in terms of self-reporting versus what is truly 
going on with the Claimant.  Dr. Reilly noted he had Claimant take the Minnesota 
Multiphasic Personality Inventory (MMPI-2) test where Claimant obtained a score 
of 25.  Dr. Reilly testified that the score represents an indication of symptom 
magnification and possibly overreporting symptoms. 

34. Dr. Reilly testified that it was his opinion that Claimant did not suffer 
an organic head injury on June 10, 2012 because the paramedic reports and the 
ER reports do not give an indication for a significant head injury or concussion.  
Dr. Reilly opined Claimant had a preinjury history for depression for substance 
dependence and for chronic pain syndrome, and those conditions were not 
related to the June 10, 2012 injury at work.  The ALJ finds the testimony of Dr. 
Reilly to be credible and persuasive. 

35. Claimant was referred for an IME with Dr. Fall on September 27, 
2012.  Dr. Fall reviewed Claimant’s medical records, obtained a history and 
performed a physical examination.  Dr. Fall noted Claimant was reporting 
problems with his neck, midback and low back.  Dr. Fall noted Claimant had 
been off of Percocet for three weeks.  Dr. Fall noted that Claimant’s subjective 
complaints were outweighed by the objective findings and inconsistent with the 
mechanism of injury.  Dr. Fall opined after her evaluation that she did not have a 
specific diagnosis of a specific injury that required any treatment.  Dr. Fall noted 
Claimant may have had some contusions, but found that Claimant’s reported 
symptoms were greatly out of proportion to the mechanism of injury.  Dr. Fall 
opined Claimant did not suffer from a closed head injury or postconcussive 
syndrome from the accident of June 10, 2012.  Dr. Fall noted that it was difficult 
to determine if any of Claimant’s medical treatment had been reasonably 
necessary to treat Claimant’s condition after the June 10, 2012 accident because 
Claimant’s subjective complaints cannot be relied upon.  However, Dr. Fall 
opined that the initial evaluation in the ER was reasonable. 

36. Dr. Fall testified by deposition in this matter consistent with her IME 
report.  Dr. Fall testified that Claimant showed signs of symptoms magnification 
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including nonphysiologic responses to her examination.  Dr. Fall testified that she 
could not diagnose the Claimant with any physical injury resulting from the June 
10, 2012 incident other than contusions.  Dr. Fall testified that contusions would 
not necessarily require any medical treatment.  Dr. Fall further opined that 
Claimant did not suffer from a closed head injury or post-concussive syndrome.  
Dr. Fall noted that her opinions were corroborated by Dr. Reilly’s IME report. 

37. Claimant’s testimony at hearing that he stuck his head when he fell 
backwards and suffered a loss of consciousness is found to be not credible in 
light of the medical records from the ambulance and ER that are devoid of any 
credible evidence of Claimant suffering a head injury.  The ALJ finds that it more 
likely that if Claimant had suffered a head injury resulting in a loss of 
consciousness on June 10, 2012, the records from the ambulance or ER would 
provide some documentation of the head injury or other evidence of a head 
injury.   

38. The ALJ finds and concludes that Claimant has shown that it is 
more probable than not that he suffered an injury at work on June 10, 2012 to his 
neck and right shoulder resulting in Claimant being taken by ambulance to the 
ER.  The ALJ finds and concludes that Claimant subsequently began seeking 
treatment for a closed head injury.  The ALJ relies on the medical records from 
the ambulance and the ER on the date of the injury and finds that Claimant has 
failed to prove that it is more probable than not that he suffered a close head 
injury or a traumatic brain injury on June 10, 2012. 

39. Claimant’s behavior after June 10, 2012 where he consistently 
sought medical treatment with the ER while still receiving Percocet from the VA 
call into question Claimant’s motivations for seeking treatment during this time.  
The ALJ notes that Claimant’s behavior in the ER on July 22, 2012 where he was 
claiming severe pain, but then left the ER when he had to wait too long for 
treatment is not indicative of someone seeking emergency medical treatment.  
On that visit, Claimant swore at the nurses in the ER on several occasions, then 
said he would go to the ER in Fruita for treatment as he left.  Claimant did not 
seek treatment that day from another ER and instead this behavior appears to be 
associated with Claimant seeking narcotic medications for his own personal use 
and not for medical treatment. 

40. The ALJ further notes that Claimant failed to reveal to Dr. Stagg 
that he was on an opioid contract with the VA hospital, resulting in Dr. Stagg 
providing Claimant with prescriptions for Percocet that violated the opioid 
contract. 

41. The ALJ further finds that Claimant’s medical records are replete 
with instances where Claimant withheld information regarding his prior medical 
and psychiatric treatment from his medical providers that resulted in confusion by 
the medical providers with regard to his care.  This includes Claimant’s treatment 
with Dr. Bowen where he failed to review prior treatment for psychiatric issues 
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and Claimant’s treatment with Dr. Stagg where Claimant failed to reveal the fact 
that he was operating under an opioid contract with his treatment with the VA 
hospital. 

42. The ALJ further credits the testing performed by Dr. Reilly that 
document Claimant providing an inconsistent effort, even after being informed by 
Dr. Reilly the importance of providing his best effort in the testing, of evidence of 
Claimant’s lack of candor with his physicians and symptom magnification.  The 
evidence of Claimant’s symptom magnification is also contained at numerous 
other points in the medical records, including the reports of Ms. Herrera, Dr. 
Dean, Dr. Price, and Dr. Fall. 

43. Nonetheless, Claimant did have an incident at work on June 10, 
2012 that resulted in medical treatment to his shoulder and neck.  The ALJ 
credits the opinions of Dr. Stagg and Dr. Fall and finds that the medical treatment 
at the ER on June 10, 2012 was reasonable and necessary to cure and relieve 
the Claimant from the effects of the injury.   

44. The ALJ finds that Respondents are liable for the reasonable 
medical treatment necessary to cure and relieve the Claimant’s neck and 
shoulder injury.  The ALJ concludes that Claimant’s repeated requests for pain 
medications was related to his chronic pain problems that pre-existed his 
industrial injury and not the result of his industrial injury.  The ALJ finds that these 
requests for narcotic pain medication was in violation of an existing opioid 
contract Claimant had with the VA hospital regarding his use of opioid 
medications and finds that the use of opioid medication is not reasonable and 
necessary to cure and relieve the Claimant from the effects of the industrial 
injury. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation 
claim has the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S., supra.  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
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above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

3. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a 
compensable injury where the industrial aggravation is the proximate cause of 
the disability or need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 
1167 (Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 
P.2d 576 (Colo. App. 1990).  A work related injury is compensable if it 
“aggravates accelerates or combines with “a preexisting disease or infirmity to 
produce disability or need for treatment.  See H & H Warehouse v. Vicory, 
supra. 

4. As found, the Claimant has proven by a preponderance of the 
evidence that he suffered an injury to his shoulder and cervical spine on June 
10, 2012 when he was knocked off the pipe while at work.  As found, the injury 
resulted in Claimant seeking medical treatment for his shoulder and cervical 
spine.  Respondents are therefore liable for the medical treatment related to 
Claimant’s cervical spine and shoulder injury. 

5. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), 
C.R.S., Respondents are afforded the right, in the first instance, to select a 
physician to treat the industrial injury.  Once Respondents have exercised their 
right to select the treating physician, Claimant may not change physicians without 
first obtaining permission from the insurer or an ALJ.  See Gianetto Oil Co. v. 
Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996). 

6. As found, Claimant’s treatment for his alleged closed head injury is 
found to be not reasonably necessary to cure and relieve the Claimant from the 
effects of the work injury.  Respondents are therefore not liable for the medical 
treatment Claimant sought in the multiple ER visits after June 10, 2012.  
Additionally, Claimant’s treatment for his closed head injury, including the blurred 
vision and tinnitus is found to be not reasonably necessary to cure and relieve 
the Claimant from the effects of the injury.  Claimant’s Percocet prescription is 
further found to be related to his pre-existing long standing use of Percocet and 
not related to the industrial injury.   
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ORDER 

 It is therefore ordered that: 

1. Respondents shall pay for the reasonable medical treatment to 
Claimant’s neck and right shoulder necessary to cure and relieve the Claimant 
from the effects of the injury. 

2. Respondents are not liable for Claimant’s Percocet medication 
prescriptions. 

3. Claimant’s claim for medical treatment related to a closed head 
injury is denied and dismissed. 

4. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 26, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-870-644-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his 
employment with Employer? 
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 If Claimant has proven a compensable injury, the parties stipulated 
that the medical treatment Claimant received at St. Mary’s Hospital on the day of 
his injury would be reasonable and necessary to cure and relieve the Claimant 
from the effects of the industrial injury. 

FINDINGS OF FACT 

1. Claimant was employed with Employer as a warehouse manager.  
Claimant was performing his job duties for Employer on October 25, 2011 when 
he fell and suffered a fractured skull.  Claimant was found by a woman who 
worked in the office next door to Employer who was apparently incorrectly 
identified in the medical records as a co-worker.  Claimant was taken by 
ambulance to the Emergency Room (“ER”) at St. Mary’s Hospital where he was 
admitted. 

2. The records from the fire department note that Claimant was found 
in a covered workshop where a set of scaffolding and a hydraulic lift were located 
on a concrete floor.  Claimant’s co-workers reported Claimant was working alone 
in the area and when the coworkers entered the shop they found Claimant in a 
seated position with blood coming from Claimant’s nose.  The coworkers 
reported it was unknown if Claimant fell from the scaffolding but he had assumed 
so based off Claimant’s complaint of head pain and a nose bleed.  The fire 
department noted that there was no indication of blood beneath or around the 
scaffolding and the area was clear of debris.  Claimant denied any recollection of 
short term events, although he adamantly stated that “I didn’t fall off of anything.” 

3. According to the medical records from the ER, Claimant was 
working on scaffolding fifteen feet above the ground and was found sitting on the 
concrete floor awake and talking and complaining of a severe headache.  
Claimant adamantly denied to the ER physician that he fell or hit his head, but 
was unable to give any history to explain the cause of his severe headache.  The 
ER physician noted that Claimant spoke slowly and his answers were delayed, 
but he was oriented and a reasonable historian.  The ER physician noted that 
Claimant had no recollection of what happened just prior to his ER visit, but 
denied falling or hitting his head.  Claimant was diagnosed with a closed head 
injury and referred for a computed tomography (“CT”) scan of his head. 

4. The CT scan showed a right temporal skull fracture with subdural 
blood and subacrachnoid hemorrhage.  Claimant was admitted to the intensive 
care unit.  Dr. Schiao, the ER physician diagnosed Claimant with multiple trauma 
involving skull fracture and intracranial hemorrhage.  Dr. Shio noted it was 
unknown whether Claimant had syncope and then fell or whether he fell and then 
had some postconcussive symptoms. 

5. On discharge from the hospital on October 29, 2011, it was noted 
that Claimant was a 61 year old gentleman who was found down at work and it 
was thought the he may have fallen off some scaffolding and hit his head.  
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Claimant noted that he had no memory of the event.  Claimant was instructed on 
discharge to take it easy for 1 month and not to increase his heart rate with 
physical activity. 

6. After being discharged from the hospital, Claimant followed up with 
Dr. Stagg, his treating physician designated by Respondents.  Dr. Stagg 
evaluated Claimant on November 7, 2011 and noted Claimant had no 
recollection of the event and was unsure whether he tripped and fell or had a 
syncopal episode or what happened.  Claimant continued to complain of double 
vision, fatigue, headaches and hearing loss.  Dr. Stagg recommended Claimant 
follow up with his primary care physician to determine if there was some cause 
for potential syncopal episode versus a fall.  Dr. Stagg also recommended 
Claimant follow up with Dr. Lopez, the surgeon who saw him while he was in the 
hospital. 

7. Claimant returned to Dr. Stagg on November 16, 2011 and reported 
doing remarkably well with his double vision improving.  Claimant reported he 
was evaluated by Dr. Omura who performed a carotid Doppler that was normal 
and did not identify any source of a syncopal episode.   

8. Claimant was examined by Dr. Hunninghake on November 21, 
2011.  Claimant reported symptoms after the fall of frequent headaches, diplopia 
and decreased hearing.  Claimant reported the rest of his symptoms had 
resolved for the most part.  Dr. Hunninghake noted that Claimant’s neurologic 
exam was mostly normal and that while Claimant did have some deficits in short-
term word recall, Claimant believed he was at his baseline performance.  Dr. 
Hunninghake noted that without baseline testing, he would defer to Claimant’s 
judgment as it appeared Claimant had been able to do well at work without 
memory being an issue. 

9. Claimant returned to Dr. Stagg who released Claimant to return to 
work full duty on December 21, 2011.  By February 2, 2012, Claimant reported to 
Dr. Stagg that he was doing very well with his only deficits being a lack of smell 
and taste.  Dr. Stagg noted Claimant had been released by ophthalmology and 
otolaryngology.  Dr. Stagg placed Claimant at maximum medical improvement 
(“MMI”) and provided him with a permanent impairment rating of 5% whole 
person. 

10. Claimant returned to Dr. Stagg on May 15, 2012 for re-evaluation.  
Claimant was still complaining of having lost his sense of smell and taste and 
Claimant and his wife reported Claimant having a marked change in his 
personality.  Claimant reported that he had a lack of emotion, was not feeling 
right and was having difficulty with his memory.  Dr. Stagg referred Claimant to 
Dr. Bowen, a neuropsychologist and Dr. Price for further evaluation. 

11. Claimant testified at hearing that the scaffolding is ten (10) feet high 
and was a base around the floor at the top to keep things from falling off the 
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scaffolding to the ground below, along with rails along the top.  Claimant testified 
that the scaffolding has a ladder built into the structure of the scaffolding.  
Claimant testified that he did not fall off the scaffolding.  Claimant testified that he 
fell when he caught his toe on a hose that ran to the acetylene torch that was 
located in the shop.  Claimant testified that when he initially woke up after his fall, 
he did not recall how he fell.  Claimant testified that he remembered how he fell 
approximately one month after the accident. 

12. Despite Claimant’s testimony regarding his tripping on the hose that 
ran to the acetylene torch, this history is not supported by the medical records in 
this case.  Notably, Claimant’s medical records from his physicians involving his 
follow up care do not document Claimant advising his treating physicians 
regarding his recollection of his falling incident one month after the accident.  The 
physicians do note Claimant’s memory issues and the ALJ finds that any recall of 
the events surrounding Claimant’s skull fracture would generally be reported in 
the medical records if Claimant had informed his physician’s about his recall.   

13. Additionally, the records from the fire department do not mention 
Claimant being found in proximity to the acetylene torch hose.  Instead, the 
report notes Claimant was found next to the hydraulics and the scaffolding, and 
further report no other debris in the area.  The ALJ finds that if Claimant had 
tripped on the hose as he testified to, evidence regarding the cause of Claimant’s 
fall would have been noted by the coworkers or the fire department when 
Claimant was found sitting on the floor.  Therefore, the ALJ finds that Claimant 
has failed to prove that it is more likely than not that he fell as a result of tripping 
on acetylene hose. 

14. The ALJ notes that while Claimant argues that he was at work on 
the employer’s premises at the time of the fall, this is not necessarily sufficient to 
prove that his injury arose out of and in the course of his employment with 
Employer.  The ALJ finds that Claimant has demonstrated that it is more 
probable than not that his injury arose out of his employment with Employer.  
However, for the injury to be compensable, the injury must occur in the scope of 
his employment with Employer.  Therefore, Claimant must show a causal 
connection between the employment and the injury such that the injury has its 
origins in the employee’s work related functions and is sufficiently related to 
those functions to be considered a part of the employment contract.  Claimant’s 
testimony, if credited, that he fell when he tripped over the acetylene torch hose 
would be sufficient to demonstrate that the injury occurred in the scope of his 
employment with Employer.  However, the evidence does not demonstrate that 
Claimant tripped over the torch hoses.  In this regard, the ALJ credits the reports 
from the fire department, the reports of the witnesses who presumed Claimant 
fell off of the scaffolding and the medical records that fail to document a history 
consistent with Claimant’s testimony at hearing as being more credible than 
Claimant’s testimony of his recollection of tripping over the hoses that purportedly 
came back to Claimant approximately one month after the accident. 
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15. Claimant testified at hearing that he was not on the scaffolding prior 
to his fall.  The ALJ accepts this testimony regarding the cause of Claimant’s fall 
while noting that if Claimant had fallen from the scaffolding, even if the fall was 
the result of a syncope event, Claimant’s claim would likely be compensable 
under a “special hazard of employment” test. 

16. As such, the ALJ determines that Claimant’s fall in this case ends 
up being classified under the cases involving a classic “unexplained” fall. 

17. Claimant had a pre-existing history of Type II diabetes, having been 
initially diagnosed in April 2011. Respondents had a records review performed by 
Dr. Tracy who noted that Claimant’s glucose levels taken on October 25, 2011 
provided a reading of 196.  Dr. Tracy noted that this could have been the liver’s 
response to a hypoglycemic episode where large amounts of glycogen are 
released into the system causing Claimant’s sugars to abruptly elevate.  
Respondents therefore argue that Claimant’s fall was the result of his diabetes.  
The ALJ determines, however, that the cause of Claimant’s fall is unknown and 
not necessarily the cause of a syncope event. 

18. Because Claimant has failed to show that it is more probable than 
not that his injury arose out of and in the course of his employment with 
Employer, Claimant’s claim must be dismissed. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S., 2011.  A preponderance of the evidence is 
that which leads the trier-of-fact, after considering all of the evidence, to find that 
a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  The facts in a Workers’ Compensation case are not interpreted 
liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., supra.  A Workers’ Compensation case is 
decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  The fact that an employee has 
suffered a previous disability or impairment or received compensation therefore 
shall not preclude compensation for a later injury or for death.  Section 8-42-
104(1), C.R.S.  An employee’s temporary total disability, temporary partial 
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disability, or medical benefits shall not be reduced based on a previous disability.  
Section 8-42-104(3), C.R.S. 2008. 

3. Claimant must show that the injury was sustained in the course and 
scope of his employment and that the injury arose out of his employment.  The 
“arising out of” and “in the course of” employment criteria present distinct 
elements of compensability.  Madden v. Mountain West Fabricators, 977 P.2d 
861 (Colo. 1999).  For an injury to occur “in the course of” employment, the 
claimant must demonstrate that the injury occurred in the time and place limits of 
her employment and during an activity that had some connection with his work-
related functions.  Id.   For an injury to “arise out of” employment, the claimant 
must show a causal connection between the employment and the injury such that 
the injury has its origins in the employee’s work related functions and is 
sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the 
Claimant’s employment and his injury is one of fact for resolution by the ALJ 
based on the totality of the circumstances.  In re Question Submitted by the 
United States Court of Appeals, 759 P.2d 17 (Colo. 1988). 

4. Respondents correctly point out that Claimant’s injury is not 
compensable if the injury was precipitated by a pre-existing condition brought by 
the claimant to the workplace.  An otherwise compensable injury, however, does 
not cease to arise out of employment because it is partially attributable to a pre-
existing physical infirmity of the employee.  National Health Laboratories v. 
Industrial Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992).  Rather, an 
injury which results from the concurrence of a pre-existing condition and a 
special hazard of employment is compensable.  H&H Warehouse v. Vicory, 805 
P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause of the accident is a 
preexisting idiopathic disease or condition, the resulting disability is compensable 
if the conditions or circumstances of employment have contributed to the 
accident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 
P.2d 150 (Colo. App. 1989).  To be an employment hazard for this purpose, the 
employment condition must not be a ubiquitous one; it must be a special hazard 
not generally encountered.   Notably, courts have held in the past that stairs 
constructed of concrete or other hard materials are common enough in parking 
lots, on sidewalks, in public buildings and in homes to be ubiquitous as a matter 
of law.  See Gaskins v. Golden Automotive Group, L.L.C., W.C. No. 4-374-591 
(Industrial Claim Appeals Office, August 6, 1999). 

5. In this case, however, Claimant has failed to demonstrate that his 
fall was associated with the work related functions of his employment.  Claimant 
has also failed to establish that his injury resulted from a “special hazard” of his 
employment with Employer.  Instead, Claimant fell and struck his head on a 
concrete floor.  As noted in Gates Rubber Company v. Industrial Commission, 
705 P.2d 6 (Colo. App. 1985), concrete floors are not considered a special 
hazard of employment. 
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6. The ALJ notes that this case is not unlike the facts in Finn v. 
Industrial Commission, 437 P.2d 542, 544 (Colo. 1968) that initially established 
the proposition that unexplained falls are not compensable under the Colorado 
Workers’ Compensation Act.  In Finn, the claimant was found at his place of 
employment unconscious with blood running from his ears.  It was later 
determined that the claimant had suffered a small fracture inside his head with 
abrasions and bruises.  Prior to this incident, claimant was reportedly in perfect 
health.  The Colorado Supreme Court in Finn determined that the injured workers 
had failed to prove more than something had happened to him while at work.  
The court upheld a determination that denied the injured worker benefits under 
the Colorado Workers’ Compensation Act finding that where the injured worker 
failed to prove how or what happened to him while at work, his claim for benefits 
will fail. 

7. As found, Claimant has failed to establish by a preponderance of 
the evidence that his injury arose out of and in the course of his employment with 
employer.  As found, Claimant’s testimony that he tripped over an acetylene 
torch hose is rejected based on the records of the treating physicians that fail to 
document a consistent accident history reported by Claimant to the physicians 
that would correspond with his memory of the incident that purportedly returned a 
month after the incident.  The ALJ further notes that records from the fire 
department regarding the conditions of the warehouse where Claimant was 
found bleeding fail to support his testimony that he tripped on an acetylene torch 
hose.  As found, the records from the physicians and the fire department are 
more credible than the testimony of Claimant regarding his memory of the event 
that returned to him a month after the incident.   As found, Claimant’s injury did 
not arise out of any special hazard of employment that would otherwise make his 
injury compensable. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for benefits is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
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OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 16, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-805-01 

ISSUES 

 Whether Respondents have proven by a preponderance of the 
evidence that Claimant did not suffer a work related injury on August 2, 2011 and 
therefore, would be allowed to withdraw their General Admission of Liability 
(“GAL”)? 

 Whether Claimant has proven by a preponderance of the evidence 
that his average weekly wage (“AWW”) should be increased to include post injury 
earnings? 

FINDINGS OF FACT 

1. Claimant began working for Employer on April 4, 1997.  In June 
2011, Claimant was involved in a motor vehicle accident (“MVA”) in which his 
car struck a deer.  Claimant sought treatment for lower back pain after the MVA 
with Dr. Scroggins.  Claimant reported pain in his high lumbar area when 
evaluated on June 24, 2011.  Claimant underwent x-rays that showed no 
abnormalities.  Claimant returned on July 5, 2011 with continued complaints of 
high lumbar pain with sciatica down the right leg.  Claimant was referred for a 
magnetic resonance image (“MRI”). 

2. Claimant underwent the MRI on July 7, 2011.  The MRI revealed a 
5 mm protrusion at the L4-5 level and a 4 mm protrusion at the L5-S1 level with 
an equivocal mass effect on the origin of the left L5 nerve root at the L4-5 level.  
Claimant was prescribed Percocet for his back pain and Claimant filled 
prescriptions for 40 Percocet on June 24, 2011, an additional 40 Percocet on 
July 5, 2011 and 30 Percocet on July 15, 2011.  Claimant was subsequently 
referred for chiropractic treatment. 

3. Claimant testified that on August 2, 2011, he was moving a 55 
gallon drum of fuel and rags with a co-worker, Mr. *A, when the pulled on the 
drum wrong and felt a sharp pain in his back.  Claimant testified he did not 
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report his injury to his supervisor immediately because no supervisors were 
present to report the injury to and Claimant believed his back pain would go 
away.  Claimant eventually reported the injury to his employer on August 8, 
2011 and was referred by the Employer to Dr. Sisk for medical treatment. 

4. Claimant was examined by Dr. Sisk on August 8, 2011.  Claimant 
noted a history of injuring his back while trying to move a 55 gallon drum that 
weighed over 100 pounds.  Clamant reported pain in his thoracolumbar spine 
with a stabbing sensation, very sharp, that radiated from that location down the 
left side of his lower back an into his buttocks.  Claimant denied every having 
this problem before.  Dr. Sisk diagnosed Claimant with a thoracolumbar strain, 
put him on a medrol dosepack and provided Claimant with a 30 pound lifting 
restriction. 

5. Claimant returned to Dr. Sisk on August 15, 2011 with continued 
complaints of pain and reports of spasms.  Dr. Sisk advised Claimant to 
continue to be careful at work, instructed him to continue taking Aleve and to 
return in one week.  Claimant returned to Dr. Sisk again on August 22, 2011 
with continued complaints that appeared to be located at the thoracal lumbar 
junction.  Dr. Sisk referred Claimant for and MRI and continued Claimant’s 
restrictions.  

6. The MRI was performed on September 20, 2011 and showed a 
small to moderate central disc protrusion that effaced the midline thecal sac at 
the L4-5 level and a moderal left paramedian disc protrusion that effaced the 
thecal space at the L5-S1 level that may mildly displace the traversing left S1 
nerve root sheath.  The MRI also showed a T9-T10 minute left lateral disc 
protrusion that did not appear to significantly compromise the central canal or 
neural foramen. 

7. Claimant returned to Dr. Sisk on September 29, 2011.  Dr. Sisk 
noted from his review of the MRI that Claimant had pathology that matched his 
symptoms, including a disc herniation in the mid thoracic spine which matches 
exactly where Claimant was having issues.  Dr. Sisk noted the disk lesion did 
not appear to make Claimant a surgical candidate and referred Claimant to Dr. 
Siegel for pain management. 

8. Claimant was evaluated by Dr. Siegel on November 1, 2011.  Dr. 
Siegel noted Claimant was consulting for unresolved low back pain and left leg 
pain with a secondary complaint of thoracic pain.   Claimant reported that he 
was experiencing pain on a scale of 8 out of 10 that he described as shooting, 
stabbing and sharp.  Claimant reported he was experiencing pain in two regions, 
the lower thoracic spine and the low back with radiation to the left leg. Claimant 
reported he was taking Percocet for pain.  Dr. Siegel performed a physical 
examination and diagnosed Claimant with a herniated disc in his lumbar spine 
with lumbar radiculitis following a work-related injury.  Dr. Siegel recommended 
a lumbar steroid injection and sought to obtain pre-authorization. 
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9. Claimant returned to Dr. Sisk on November 10, 2011 with continued 
complaints of pain that had not subsided.  Dr. Sisk recommended Claimant 
return after his injections with Dr. Siegel. 

10. Claimant testified he was sent home from work on November 23, 
2011 because of his medications.  Respondents filed a general admission of 
liability and admitted for temporary total disability (“TTD”) benefits. 

11. Claimant eventually underwent the injection with Dr. Siegel on 
January 16, 2012.  Claimant’s injection was performed in the epidural space at 
the L5-S1 level.  Claimant returned to Dr. Sisk on January 25, 2012 and 
reported the injection did not help.  Dr. Sisk referred Claimant to Dr. Fabian for a 
surgical consultation. 

12. Dr. Fabian examined Claimant on February 14, 2012.  Dr. Fabian 
noted that Claimant suffered an injury on August 2, 2011 when moving a 55 
gallon drum.  Dr. Fabian noted that Claimant’s epidural block with Dr. Siegel 
provided mixed results.  Dr. Fabian recommended core strengthening and 
conservative care. 

13. Claimant returned to Dr. Siegel on February 15, 2012 and reported 
he experienced insignificant pain relief after his injection. Dr. Siegel noted that 
he had been asked to manage Claimant’s ongoing opioid needs.  Claimant 
signed a narcotic agreement with Dr. Siegel.  Claimant continued a course of 
conservative care that involved physical therapy and prescription medications 
for Percocet.  Claimant underwent a repeat MRI on April 16, 2012.  The MRI 
showed changes to the disk at the L4-5 level and at the L5-S1 level. 

14. Claimant returned to Dr. Fabian on April 24, 2012.  Dr. Fabian 
noted the as to causality, Claimant reported no documented history of prior low 
back pain with some of the mechanics of the injury supporting the development 
of acute annular tears.   

15. Claimant was seen for an IME with Dr. Cebrian on June 25, 2012.  
Dr. Cebrian noted he did not record the IME as required under Rule 8.  The ALJ 
therefore sustained an objection to Dr. Cebrian’s report being submitted in this 
case without foundation.  The ALJ did allow Dr. Cebrian to testify, however. 

16. Claimant was referred for an evaluation with Dr. Tobey on July 27, 
2012.  Dr. Tobey noted that Claimant had a prior history of back pain after the 
MVA along with an MRI on July 7, 2011.  Dr. Tobey further noted that the prior 
physicians who evaluated Claimant were unaware of the prior MVA and July 7, 
2011 MRI.  Dr. Tobey noted that the disc protrusions that were present on the 
July 7, 2011 MRI obviously predate Claimant’s work injury and it raised the 
question as to why this was not disclosed to the prior physicians.  Dr. Tobey 
further opined that he could not see any way to differentiate between a high 
lumbar area of pain and a thoracolumbar pain at this point in time based on 
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medical records and opined that based on the records, the thoracolumbar pain 
and disc protrusions were present prior to the work injury. 

17. Mr. *A testified at hearing in this matter.  Mr. *A testified he began 
working for Employer in 2009 and knew Claimant through his work with 
Employer.  Mr. *A testified he was working with Claimant on August 2, 2011 
when Claimant attempted to move a 55 gallon drum that Mr. *A estimated 
weighed over 350 pounds.  Mr. *A testified that the barrels were very heavy and 
when he tried to tip the barrels, they would barely budge.  Mr. *A testified that 
after he and Claimant moved some barrels together, he was coming back and 
witnessed Claimant tip a barrel when the barrel rolled out of Claimant’s control 
with Claimant grabbing the edge of the barrel.  Mr. *A testified that Claimant 
clutched his low back and started walking away.  Mr. *A testified he inquired with 
Claimant whether he was OK, and Claimant responded that he thought he had 
“tweaked my back” and walked to a hanger.  Mr. *A testified that when Claimant 
turned around he had a look of pain.  Later, when Claimant came out of the 
hanger, Claimant informed Mr. *A that “I tweaked my back, but I think I’ll be OK”. 

18. Mr. *A testified he was aware of Claimant’s MVA from June 2011 
as he had heard about the MVA while at work.  Mr. *A testified he did not 
witness Claimant being unable or limited in his performance of his job duties 
with Employer until after the August 2, 2011 accident at work.  The ALJ finds the 
testimony of Mr. *A to be credible and persuasive and Mr. *A is an independent 
witness who was present when Claimant suffered his injury at work on August 2, 
2011.  The ALJ notes that Mr. *A does not have a personal relationship with 
Claimant outside of work and was present at the time and place of Claimant’s 
work injury and Mr. *A testimony is entirely consistent with Claimant’s testimony 
at hearing. 

19. Respondents presented the post-hearing deposition testimony of 
Dr. Cebrian.  Claimant objected to the deposition of Dr. Cebrian based on 
Respondents failure to comply with discovery requests that sought the entire file 
of Dr. Cebrian, including correspondence between Dr. Cebrian and 
Respondents’ counsel that was not provided to Dr. Cebrian.  The ALJ overrules 
the objection and allows Dr. Cebrian’s testimony as part of the record in this 
case. 

20. Dr. Cebrian testified that when he initially examined Claimant as 
part of his IME on June 12, 2008, he inquired with Claimant whether he had any 
prior low back problems.  Claimant denied any previous history of back injuries.  
Dr. Cebrian performed a physical examination and made appropriate 
recommendations.  Dr. Cebrian testified he subsequently was provided with 
medical records that documented Claimant’s treatment for back pain in June 
and July 2011.  Dr. Cebrian testified that these records changed his opinion with 
regard to whether the August 2, 2011 incident resulted in an injury to Claimant’s 
back.  Dr. Cebrian testified that it was his opinion that Claimant’s August 2, 2011 
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injury did not cause a permanent aggravation for Claimant’s pre-existing 
condition.   

21. The ALJ notes that Claimant was taking prescription medications 
after his June 2011 MVA and had not informed Employer that he was taking 
said medications.  Claimant had, according to his and Mr. *A testimony, openly 
discussed the June 2011 MVA, but Claimant admitted not revealing to Employer 
his use of narcotic medications. 

22. The ALJ finds and concludes that Claimant was not honest or 
forthright with his treating physicians in this case regarding his history of back 
pain prior to the August 2, 2011 injury at work.  However, the Claimant’s lack of 
candor regarding his prior medical condition does not negate the testimony of 
Mr. *A that establishes that Claimant suffered an injury while at work on August 
2, 2011 in a way described by Claimant to his treating physicians. 

23. The issue in this case involves the fact that Respondents have the 
burden of establishing that Claimant did not suffer an injury on August 2, 2011.  
The ALJ finds Claimant’s testimony in this case regarding the injury to be 
consistent with the eye witness testimony of the only independent witness in this 
case, Mr. *A and finds that Respondents have failed to prove that the incident 
that occurred at work on August 2, 2011 did not cause an aggravation of 
Claimant’s pre-existing medical condition.  According to the testimony of Mr. *A, 
Claimant was moving a heavy barrel when the rolled out of Claimant’s control.  
Claimant grabbed his back and had a look of pain on his face.  Claimant 
reported the injury to his employer days later and began receiving medical 
treatment.  Based on the facts of this case, and particularly the testimony of Mr. 
*A, that ALJ cannot say that Respondents proved Claimant did not suffer a 
compensable injury on August 2, 2011. 

24. The ALJ further notes and credits the testimony from Mr. *A that he 
was aware of Claimant’s prior MVA prior to his August 2, 2011 industrial injury, 
but did not notice Claimant being unable to perform his job duties.  However, 
after the August 2, 2011 injury, Mr. *A noticed Claimant being unable to perform 
his job duties thereby providing additional evidence of the August 2, 2011 injury 
resulting in a disability to Claimant. 

25. Claimant testified at hearing that his wage increased to $19 per 
hour after his injury and before he began missing time from work.  Claimant 
argues that he should be entitled to an increase in his AWW based on this post-
injury raise.  In support of this argument, Claimant notes that his period of 
disability (the beginning date for his TTD benefits) is after the raise took place.  
The ALJ is not persuaded that the AWW should include Claimant’s post injury 
raise. 

26. Claimant testified that at the end of October, his hours went up from 
36 hours to 40 hours per week and he received a raise.  However, the wage 
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records entered into evidence do not reflect that Claimant’s AWW should be 
increased based on these post injury changes. 

27. Employer was providing health insurance for Claimant.  Claimant 
argues at hearing that his AWW should be increased by Employer’s cost of 
contributions to Claimant’s health insurance and dental insurance and 401K.  
The ALJ disagrees. 

28. While Claimant would be entitled to a increase in the event that 
Claimant were subject to continuing his health insurance under COBRA, the 
AWW would not necessarily be increased based on Employer’s contribution for 
health care coverage.  Moreover, nothing in the Colorado Workers’ 
Compensation Act would allow for an increase in Claimant’s AWW for a 401K 
contribution by Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S., 2010.  A preponderance of the evidence is 
that leads the trier-of-fact, after considering all of the evidence, to find that a fact 
is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., supra.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra. 

2. Pursuant to Section 8-43-201, supra, a party seeking to modify an 
issue determined by a general of final admission, a summary order, or a full order 
shall bear the burden of proof for any such modification.  Therefore, because 
Respondents have admitted liability for Claimant’s injury, Respondents bear the 
burden to establish by a preponderance of the evidence that Claimant did not 
suffer an injury arising out of and in the course of his employment with Employer.  
See Section 8-43-201, supra. 

3. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
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interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

4. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra. 

5. As found, Respondents have failed to prove by a preponderance of 
the evidence that Claimant’s accident on August 2, 2011 did not result in an 
injury requiring medical treatment or causing disability. 

6. The ALJ must determine an employee’s AWW by calculating the 
money rate at which services are paid the employee under the contract of hire in 
force at the time of the injury, which must include any advantage or fringe benefit 
provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995).  Section 8-42-102(3) provides that in cases where “the foregoing methods 
of computing the average weekly wage of the employee, by reason of the nature 
of the employment or the fact that the injured employee has not worked a 
sufficient length of time to enable earnings to be fairly computed thereunder or 
has been ill or has been self-employed or for any other reason, will not fairly 
compute the average weekly wage, the division, in each particular case, may 
compute the average weekly wage of said employee in such other manner and 
by such method as will, in the opinion of the director based upon the facts 
presented, fairly determine such employee’s average weekly wage.”  (emphasis 
added). 

7. Claimant requests the ALJ use the discretionary alternative to 
increase his AWW in this case based on the fact that Claimant subsequently 
received a raise prior to his disability.  The ALJ determines that using the 
discretionary alternative is not necessary in this case where Claimant worked for 
Employer for 4 years prior to his date of injury and there is no compelling reason 
to include a higher AWW merely because Claimant was taken off of work after 
his raise came into effect. 

8. With regard to the increase for the contributions for health care, 
dental care and the 401K contribution, Section 8-40-201(19)(b) provides in 
pertinent part: 

The term “wages” includes the amount of the employee’s 
cost on continuing the employer’s group health insurance 
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plan and, upon termination of the continuation, the 
employee’s cost of conversion to a similar or less insurance 
plan…. 

9. The ALJ finds and concludes that while the Claimant may be 
entitled to an increase for the cost of continuing health insurance coverage under 
COBRA, the AWW does not get increased to include the cost of the employer’s 
contribution for the Claimant’s health care.  The ALJ further finds that the 
definition of “wages” does not include a provision for the inclusion of a 
contribution to Claimant’s 401K plan.   

ORDER 

 It is therefore ordered that: 

1. Respondents request to withdraw the GAL is denied and 
dismissed. 

2. Claimant’s request to increase the AWW is denied and dismissed. 

3. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 9, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
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ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that he suffered a compensable injury arising out of and in the course of his 
employment with Employer? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary total 
disability (“TTD”) benefit from October 27, 2011 through November 1, 2011? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence that he is entitled to temporary 
partial disability (“TPD”) benefits for the period of November 2, 2011 and 
continuing? 

 If Claimant has proven a compensable injury, whether Claimant has 
proven by a preponderance of the evidence the medical treatment he received 
was reasonable and necessary to cure and relieve the Claimant from the effects 
of his industrial injury? 

 If Claimant has proven a compensable injury, what is Claimant’s 
average weekly wage (“AWW”)? 

 Whether Respondents have proven by a preponderance of the 
evidence that they are entitled to an offset for unemployment benefits? 

FINDINGS OF FACT 

1. Claimant was employed with Employer for approximately six years 
as a painter.  Claimant’s job duties included helping in remodels including 
painting, hanging drywall, replacing air conditioners or swamp coolers from roofs 
and other labor.   

2. Claimant had a prior injury to his low back in 2009 while employed 
with a separate employer.  Claimant testified he received a short course of 
medical care and did not miss any time from work as a result of this injury.  
Claimant also had treatment for a low back issue involving a herniated disk in his 
back in the 1990’s.   

3. Claimant had a workers’ compensation claim for a low back injury 
with a date of injury of August 1, 1997.  Claimant settled that claim for $2,500. 

4. The medical records document Claimant treated with Dr. Pulsipher 
in January 2009 for a low back injury.  Claimant reported a prior back injury that 
had healed spontaneously.  Claimant was diagnosed with a small annular tear of 
his L5-S1 disc and was advised to take over the counter analegics such as 
Tylenol, Aspirin or Ibuprofen.  Claimant was eventually placed at maximum 
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medical improvement (“MMI”) by Dr. Pulsipher on June 4, 2009 with 0% 
impairment. 

5. Claimant testified that between 2009 and 2011 he would 
occasionally have some pain as a result of flare ups but he did not miss work and 
he would treat the flare ups with Advil.   

6. Claimant testified that in October 2011 he was working his regular 
job doing a remodel of a private home with Employer that required him to lift paint 
and buckets of mud that could weigh up to seventy (70) pounds.  Claimant 
testified he would lift pans of paint that would weigh approximately two (2) 
pounds or five gallon buckets of paint that could weigh up to fifty to sixty (50-60) 
pounds.  Claimant also had to lift other materials including dry wall and wood.  
Claimant testified he would climb up six (6) foot ladders to perform his work.  
Claimant testified he is afraid of heights and would limit his work to the six foot 
ladders. 

7. Claimant testified that approximately the first week of October, his 
back pain began to worsen and would improve over the weekend when he was 
not working.  Claimant testified that approximately the third week of October, 
while hanging dry wall, his pain increased and would not go away.  Claimant 
testified his wife eventually made a doctor’s appointment with Dr. Bules, 
Claimant’s primary care physician. 

8. Claimant testified that on approximately October 30, 2011 he 
reported to his supervisor, Mr. *A, he was going to the doctor.  Claimant testified 
he could not remember if he reported to Mr. *A that his reason for going to the 
doctor was for a work injury. 

9. Claimant was evaluated by Dr. Bules on November 1, 2011.  
Claimant testified he told Dr. Bules what he was doing at work and that he had 
episodes with his back.  Claimant testified that he told did not recall if he told Dr. 
Bules that he had any specific incident that caused his back pain. 

10. Dr. Bules’ medical records indicate that Claimant reported to the 
office with complaints of low back pain for one month’s duration.  Dr. Bules’ 
records indicate that Claimant could not recall any specific injury and reported his 
pain was going down his leg and causing burning pain with some mild numbness 
to his knee.  Dr. Bules recommended a magnetic resonance image (“MRI”) of his 
knee, but Claimant reportedly wanted to hold off on the MRI. 

11. Claimant testified he returned to work and informed Mr. *A, his 
supervisor, of his injury.  Claimant testified Mr. *A referred him to Dr. Adams.  
The first report of injury prepared by Employer in this case is dated November 1, 
2011 and notes that Claimant’s injury occurred on October 31, 2011 while 
Claimant was applying a wall board finish coat of mud. 



 444 

12. Dr. Bules testified by deposition in this matter.  Dr. Bules denied 
that Claimant reported to him at the November 1, 2011 office visit that he had 
injured himself at work and reported that if Claimant had informed him he had 
injured himself at work, he would have told Claimant that he would need to treat 
with a workers’ compensation physician. 

13. Claimant was evaluated by Dr. Adams on November 3, 2011.  Dr. 
Adams notes that Claimant was working on remodeling a house carrying heavy 
loads up and down a ladder when his lower left back started burning 
approximately five (5) days ago.  Claimant reported he had seen his primary care 
physician two days ago who told him he probably had hurt a disc.  Dr. Adams 
referred claimant for an MRI of the lumbar spine.  Claimant returned to Dr. 
Adams on November 11, 2011 for follow up.  Dr. Adams reviewed Claimant’s 
MRI and noted Claimant had a mild diffuse disc bulge at L3-4 with left neural 
foramina narrowing and possible nerve root impingement.  Dr. Adams noted that 
this finding was changed from Claimant’s previous MRI in 2009.  Claimant 
reported complaints of pain radiating into the lower left leg sometimes to the 
ankle.  Dr. Adams took Claimant off of work completely and referred Claimant for 
a neurosurigical evaluation. 

14. Claimant was eventually evaluated by Dr. Fox on April 11, 2012.  
Claimant reported with low back pain with occasional left side greater than right 
side hip and leg pain.  Claimant reported his pain developed around October 27, 
2011 when he was working climbing ladders at work when he developed some 
pain that radiated into his left hip and leg.  Dr. Fox noted Claimant had some 
stocking distribution with sensory loss in his left foot.  Dr. Fox reviewed 
Claimant’s MRI studies from 2009 and November 2011 and noted the 
degenerative changes at the L5-S1 level showed no major differences between 
2009 and 2011, but found some possible disc protrusion at the L3-4 level on the 
left side.  Dr. Fox diagnosed mild degenerative lumbar spondylosis with possible 
left side L3 radiculopthy associated with lateral disc protrusion and stable L5-S1 
disk abnormality.  Dr. Fox recommended Claimant pursue non-operative 
conservative treatment including physical therapy or possibly a trial of epidural 
steroids. 

15. Dr. Adams and Dr. Fox both testified by deposition in this matter.  
Dr. Adams and Dr. Fox both noted that Claimant’s accident history provided to 
them was different than the accident history he provided to Dr. Bules, but both 
Dr. Adams and Dr. Fox opined that it was their opinion, based on the history of 
the injury provided to them by the Claimant and after reviewing the records from 
Dr. Bules, that Claimant’s back injury was related to his employment with 
Employer. 

16. Claimant underwent an independent medical examination (“IME”) 
with Dr. Worwag on July 24, 2012.  Dr. Worwag reviewed Claimant’s medical 
records, obtained a history from the Claimant and performed a physical 
examination.  Dr. Worwag noted Claimant had a history of back problems dating 
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back approximately 20 years.  Dr. Worwag noted Claimant’s current injury 
occurred in October 2011, but Claimant did not identify a specific incident at work 
that caused an increase in his symptoms. 

17. Dr. Worwag diagnosed Claimant with left sacroilitis, meralgia 
paresthtica and dorsal column neuropathy.  Dr. Worwag noted the dorsal column 
neuropathy was a neuropathy unrelated to the lumbar spine.   Dr. Worwag 
opined Claimant did not suffer an injury to his lumbar spine at work.  Dr. Worwag 
further opined that she could not say there was a medical probability that the 
Claimant suffered an occupational disease while at work.  Dr. Worwag opined 
that Claimant’s clinical examination did not support a finding of an L3 
radiculopathy and noted that she did not see an L3 nerve root impingement 
based on the MRI studies. 

18. Claimant’s activities outside of work included moving a wood 
burning stove, hunting, cutting firewood and other chores.  Claimant denied 
having an onset of pain after any of the activities at work. 

19. The ALJ credits the testimony of Claimant at hearing and the 
testimony of Dr. Fox and Dr. Adams and finds that Claimant has proven that it is 
more likely than not that his repetitive climbing and lifting at work in October 2011 
resulted in an occupational disease to his lumbar spine resulting in a herniated 
disk at the L3-4 level.  The ALJ finds the testimony of Dr. Fox and Dr. Adams 
regarding the work activities he was performing was consistent with the 
development of his symptoms that related to the herniated disk at the L3-4 level.   

20. While Employer argues that Claimant was aware of imminent 
layoffs with Employer, the fact that Claimant may have been aware of an 
imminent layoff does not necessarily lead to a finding that Claimant’s injury is not 
compensable.  The ALJ further finds that Claimant’s accident history as he 
provided to Dr. Adams and Dr. Fox is consistent with his testimony at hearing 
and credible.  While Claimant’s accident history he provided to Dr. Bules relates 
that Claimant does not recall a specific event causing his pain is not so 
inconsistent with the reported history to Dr. Adams and Dr. Fox so as to find that 
Claimant has failed in his burden of proof. 

21. The ALJ finds Claimant has proven that it is more likely than not 
that his back condition resulted directly from the employment or the conditions 
under which work was performed, specifically the lifting of paint, drywall and mud 
and climbing of ladders repetitively while working on the house remodel in 
October 2011, that can be seen to have followed as a natural incident of his work 
and as a result of the exposure occasioned by the nature of his employment.  
The ALJ credits the Claimant’s testimony and the testimony of Dr. Adams and Dr. 
Fox and finds that Claimant’s back condition can be fairly traced to his 
employment with Employer as a proximate cause and which does not come from 
a hazard to which the worker would have been equally exposed outside of the 
employment. 
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22. The ALJ finds that Claimant’s outside activities, including the 
cutting of wood, moving the wood stove and hunting did not result in a hazard to 
which Claimant was equally exposed outside of his employment. 

23. The ALJ credits the medical records and deposition testimony of 
Dr. Adams and Dr. Fox and finds that the medical treatment provided by Dr. 
Adams and Dr. Fox was reasonable and necessary to cure and relieve the 
Claimant from the effects of his occupational disease. 

24. Claimant’s wage records indicate that in the 40 weeks between 
January 24, 2011 and October 30, 2011, Claimant earned $30,974.25.  The ALJ 
therefore determines that Claimant’s AWW for his date of injury is $774.35.  The 
ALJ does not include the wage figures for October 31, 2011 through November 
6, 2011 because Claimant missed time during this pay period to attend at least 
one medical appointment.  The ALJ further notes that several pay periods include 
time for the same wee, including a bonus on May 22, 2011 and overtime hours 
for the period of May 2, 2011 through May 8, 2011.  These payments are 
counted in the AWW calculation.  While Claimant may argue that the week of 
October 3, 2011 through October 9, 2011 should not be included in this AWW 
calculation, the ALJ notes that the fact that Claimant did not choose to work 
during this week does not exclude this week from the AWW calculation. 

25. Claimant testified he was laid off from his work with Employer on 
November 2, 2011 because he was under work restrictions and unable to 
perform his regular job duties.  The ALJ finds this testimony credible.  The ALJ 
finds that Claimant has proven that it is more likely than not that he is entitled to 
TTD benefits for the period of November 2, 2011 and continuing until terminated 
by law.  The ALJ finds that Claimant has failed to prove that his work injury 
entitles him to temporary partial disability for the period of October 27, 2011 
through November 1, 2011. 

26. Claimant testified that he received unemployment insurance (“UI”) 
benefits in the amount of $454.00 per week. The ALJ determines that 
Respondents have proven by a preponderance of the evidence that they are 
entitled to an offset as allowed by statute for Claimant’s receipt of UI benefits.  
Claimant testified that his UI benefits had decreased recently to $361.00 per 
week but noted he was on a different ledger now and this change in benefits is 
not documented in the evidence presented at hearing.  Respondents may modify 
the offset upon receipt of written documentation from Claimant regarding his 
receipt of UI benefits 

CONCLUSIONS OF LAW 

10. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
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the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201, C.R.S.  A preponderance of the evidence is that 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a Workers’ Compensation case are not interpreted liberally in favor 
of either the rights of the injured worker or the rights of the employer.  Section 8-
43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on its merits.  
Section 8-43-201, supra. 

11. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 

12. A compensable industrial accident is one that results in an injury 
requiring medical treatment or causing disability.  The existence of a preexisting 
medical condition does not preclude the employee from suffering a compensable 
injury where the industrial aggravation is the proximate cause of the disability or 
need for treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 
1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. App. 
1990).  A work related injury is compensable if it “aggravates accelerates or 
combines with “a preexisting disease or infirmity to produce disability or need for 
treatment.  See H & H Warehouse v. Vicory, supra. 

13. The test for distinguishing between an accidental injury and 
occupational disease is whether the injury can be traced to a particular time, 
place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  
“Occupational disease” is defined by Section 8-40-201(14), C.R.S. as: 

 [A] disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been equally exposed outside of the employment. 

14. As found, Claimant has proven by a preponderance of the evidence 
that he suffered an occupational disease arising out of and in the course of his 
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employment as a result of his job duties lifting paint, mud and drywall for 
Employer in October 2011. 

15. As found, the medical treatment provided by Dr. Fox and Dr. 
Adams is reasonable and necessary to cure and relieve the Claimant from the 
effects of the industrial injury. 

16. To prove entitlement to temporary total disability (TTD) benefits, 
claimant must prove that the industrial injury caused a disability lasting more than 
three work shifts, that he left work as a result of the disability, and that the 
disability resulted in an actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 
P.2d 542 (Colo. 1995).  Section 8-42-103(1)(a), supra, requires claimant to 
establish a causal connection between a work-related injury and a subsequent 
wage loss in order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  
The term disability, connotes two elements:  (1) Medical incapacity evidenced by 
loss or restriction of bodily function; and (2)  Impairment of wage earning capacity 
as demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory requirement that 
claimant establish physical disability through a medical opinion of an attending 
physician; claimant's testimony alone may be sufficient to establish a temporary 
disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a 
complete inability to work, or by restrictions which impair the claimant's ability 
effectively and properly to perform his regular employment.  Ortiz v. Charles J. 
Murphy & Co., 964 P.2d 595 (Colo.App. 1998).   

17. As found, Claimant has proven by a preponderance of the evidence 
that he is entitled to TTD benefits from November 2, 2011 and continuing until 
terminated by law or statute. 

18. The ALJ must determine an employee’s AWW by calculating the 
money rate at which services are paid the employee under the contract of hire in 
force at the time of the injury, which must include any advantage or fringe benefit 
provided to the Claimant in lieu of wages.  Section 8-42-102(2), C.R.S.; Celebrity 
Custom Builders v. Industrial Claim Appeals Office, 916 P.2d 539 (Colo. App. 
1995).   

19. As found, Claimant’s wage records indicate that in the 40 weeks 
between January 24, 2011 and October 30, 2011, Claimant earned $30,974.25.  
The ALJ therefore determines that Claimant’s AWW for his date of injury is 
$774.35. 

20. Section 8-42-103(1)(f), C.R.S. provides in pertinent part: 

In cases where it is determined that unemployment 
compensation benefits are payable to an employee, the 
aggregate benefits payable for temporary disability benefits 
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shall be reduced, but not below zero, by the amount of 
unemployment insurance benefits received…. 

21. Respondents have proven that they are entitled to an offset of 
Claimant’s receipt of UI benefits against TTD benefits owed to Claimant. 

ORDER 

 It is therefore ordered that: 

1. Respondents’ shall pay the medical bills of Dr. Adams and Dr. Fox 
that are reasonable and necessary to cure and relieve the Claimant from the 
effects of the occupational disease. 

2. Respondents shall pay Claimant TTD benefits based on an AWW 
of $774.35 beginning November 2, 2011 and continuing until terminated by law.  
Respondents may offset the TTD benefits by Claimant’s receipt of UI benefits. 

3. The insurer shall pay interest to claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 5, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
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WORKERS’ COMPENSATION NO. WC 4-874-949-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence 
that she suffered a compensable occupational disease while in the course and 
scope of her employment with Employer? 

 If Claimant has proven a compensable occupational disease, 
whether Claimant has proven by a preponderance of the evidence that the 
medical treatment she received was reasonable and necessary to cure and 
relieve the Claimant from the effects of the occupational disease? 

 Whether Respondents have proven by a preponderance of the 
evidence that Claimant’s claim should be barred by the statute of limitations set 
forth at Section 8-43-103(2), C.R.S. 

FINDINGS OF FACT 

1. Claimant is employed as an attendance secretary for Employer.  
Claimant’s job duties require her to work from 7:30 a.m. until 4:00 p.m.  Claimant 
will take a one hour break for lunch and two 20 minute breaks during her work 
day.  Claimant would work full time between August and June with time off for 
Christams break, Spring break and Summer break.  Claimant testified her job 
duties require her to enter data regarding absent and tardy students into the 
computer.  Claimant testified 95% of her work involved online data entry. 

2. Claimant testified that she began working for Employer in August 
2008 and began experiencing problems with her upper extremities.  Claimant 
spoke to the principal for Employer who advised her that she needed to be 
comfortable.  Claimant brought in a new keyboard tray from home and a wireless 
mouse for which she was reimbursed by Employer.  Claimant testified that she 
began experiencing pain within the first year of working and a lump in her wrist.  
Claimant testified that the lump in her wrist would “go down” during her Summer 
breaks.  Claimant testified that she began to develop pain that was worse with 
work and had continued to develop to the point that Claimant experiences pain 
outside of work.  Claimant testified that her work duties required continuous use 
of the upper extremities in entering data regarding late and absent students. 

3. Claimant reported her injury to her supervisor, the assistant 
principal in approximately May, 2011.  Claimant’s supervisor, the assistant 
principal, is also Claimant’s sister.  Claimant eventually obtained the form to fill 
out to report her injury and sent to form to Ms. *A on approximately May 26, 
2011. 

4. Claimant was referred to Dr. Lorah for medical treatment, but was 
not initially evaluated until August 26, 2011, after Claimant had returned from her 
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Summer break.  Claimant reported she had pain in her right wrist that she 
reported to Employer on May 26, 2011, but had been present for some time 
before that.  Claimant reported that she spent most of her day typing, using a 
mouse or writing.  Claimant reported she had an area of numbness around the 
tip of her right index finger that got worse with prolonged writing.  Dr. Lorah 
recommended Claimant have a work site evaluation, referred Claimant for 
physical therapy (“PT”) and released Claimant to return to work without 
restrictions.   

5. Dr. Lorah re-evaluated Claimant on October 4, 2011 and noted 
Claimant had not had much improvement despite the physical therapy.  Claimant 
reported she had a lump on the flexor surface of the wrist and problems with 
numbness in the index finger.  Claimant also reported that repetitive use, 
grasping and typing make her pain and numbness worse.  Dr. Lorah noted 
Claimant had a palpable lump over the flexor surface of her wrist that was soft 
and mobile.  Dr. Lorah referred Claimant for an x-ray of the right hand and to Dr. 
Timothy for evaluation.  The X-ray performed on October 4, 2011 showed no 
obvious fracture, dislocation or destructive bony process, and noted that the lump 
could reflect a ganglion cyst.  A magnetic resonance image (“MRI”) was 
suggested. 

6. Claimant was examined by Dr. Timothy on October 28, 2011.  Dr. 
Timothy noted Claimant was experiencing some numbness in her right hand 
since May and had developed a lump proximal to her wrist that could increase or 
decrease in size.  Dr. Timothy performed a physical examination and noted 
Claimant’s median and ulnar Tinel tests were negative as was her carpal 
compression test.  Dr. Timothy recommended Claimant proceed with 
electrodiagnostic studies.   

7. Claimant subsequently underwent an electromyelogram (“EMG”) 
study and returned to Dr. Timothy on November 11, 2011.  Dr. Timothy noted the 
EMG showed no definitive compression at the carpal tunnel though at the area of 
the ganglion cyst, Claimant had a mild loss in amplitude across that area.  Dr. 
Timothy diagnosed Claimant with right wrist pain and right hand paresthesias 
with a ganglion cyst of her right wrist.  Dr. Timothy recommended conservative 
care and, if her symptoms persisted or increased, a repeat study in 3-6 months.  
Dr. Timothy offered Claimant a referral to Dr. Derkash, a hand surgeon, and 
Claimant indicated she would consider her treatment options. 

8. Claimant returned to Dr. Lorah on November 30, 2011.  Dr. Lorah 
noted that he had not seen Dr. Timothy’s notes, but reported Claimant had nerve 
conduction studies that showed a delay in conduction and Dr. Timothy 
recommended a referral to Dr. Derkash.  Dr. Lorah diagnosed Claimant with right 
carpal tunnel syndrome and a ganglion cyst and recommended Claimant 
proceed with conservative treatment including education and counseling and Dr. 
Lorah continued to release Claimant to work without restrictions. 
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9. Claimant was evaluated by Dr. Derkash on December 12, 2011.  
Dr. Derkash reported that Claimant began to notice a lump on the volar radial 
aspect of her right wrist that seemed to increase in size for several weeks, then 
decreased.  Claimant reported the lump was a little worse with activity and better 
with rest.  Claimant reported developing over the past several months increasing 
numbness of her thumb, index and long finger, especially with her index finger 
that was constantly numb.  Claimant reported problems with driving a car or 
holding a newspaper without having to shake the hand to wake it up.  Dr. 
Derkash noted that Claimant’s EMG studies showed some mild median 
neuropathy, but noted it appeared proximal to the carpal tunnel and there were 
no EMG changes.  On physical examination, Dr. Derkash noted Claimant had a 1 
x 2 centimeter mass on the volar radial side of the wrist, about 3 cm proximal to 
the wrist crease.  Dr. Derkash diagnosed Claimant with volar ganglion or the right 
wrist with probable median nerve entrapment of the right carpal tunnel.  Dr. 
Derkash noted that Claimant’s EMG studies were a little confusing, but believed 
it was unlikely to have a volar ganglion that far radial to the wrist that could cause 
compression over the median nerve.  Dr. Derkash recommended Claimant have 
the ganglion excised and, if there was much pressure on the median nerve from 
the ganglion, he would recommend having a carpal tunnel release at the same 
time. 

10. Claimant returned to Dr. Lorah on December 15, 2011 and reported 
she was interested in proceeding with treatment for the ganglion cyst.  Dr. Lorah 
referred Claimant back to Dr. Derkash to proceed with that, but noted that there 
were no plans to surgically treat Claimant’s carpal tunnel syndrome.   

11. Respondents obtained a physician advisor opinion from Dr. 
Raschbacher on December 21, 2011.  Dr. Raschbacher noted Claimant had two 
problems involving a claimed mass, which is likely a ganglion cyst and also 
carpal tunnel syndrome.  Dr. Raschbacher noted Claimant worked for a high 
school and did some type of office or clerical work having to do with attendance 
that he described as essentially the job of a school secretary.  Dr. Raschbacher 
opined that based on the information that he had, he did not see any clear work-
relatedness for her current complaints. 

12. Claimant returned to Dr. Derkash on December 28, 2011 with a 
request that Dr. Derkash try to rupture the cyst.  Dr. Derkash noted that there 
was a 50/50 chance that it might help and wanted to proceed.  Dr. Derkash noted 
that even with the borderline nerve conduction test, Claimant did have classic 
symptoms of carpal tunnel syndrome with a positive Tinel and Phalen’s test. 

13. Claimant was evaluated by Dr. Lorah on January 6, 2012 and 
reported that the attempt to rupture the cyst did not really result in any resolution 
of the mass or shrinkage in size.  Dr. Lorah noted that Claimant still had the 
subcutaneous mass that was soft proximal to the wrist over the flexor surface 
and a positive Tinel’s sign. 
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14. Claimant returned to Dr. Derkash on January 23, 2012.  Dr. 
Derkash noted that she has had trouble for months with symptoms that had not 
gotten better despite rest, anti-inflammatories or backing off on her activities.  Dr. 
Derkash noted that they had tried to aspirate the lump, but no fluid was obtained 
and it really didn’t help.  Dr. Derkash opined that Claimant likely had either a 
ganglion or a giant cell tumor on the tendon sheath.  Dr. Derkash also opined 
Claimant had classic carpal tunnel symptoms with a positive Tinel’s and Phalen’s 
test.   

15. Respondents obtained another physician advisor report, this time 
from Dr. Sollender, on January 27, 2012.  Dr. Sollender noted that Claimant 
appears to have developed symptoms consistent with carpal tunnel syndrome as 
well as a ganglion cyst on the volar flexor proximal to the writs.  Dr. Sollender 
noted that Claimant was known to have a Job Site Analysis that made some 
recommendations to alter her keyboard with the use of a gel pad.  Dr. Sollender 
also noted that the specific amounts of typing and mouse use per day were not 
clear and therefore, no direct causal analysis had been done according the 
Division of Workers’ Compensation, Rule 17, Exhibit 5 requirements. 

16. Claimant returned to Dr. Lorah on February 7, 2012 for a recheck.  
Dr. Lorah noted Claimant was doing a little better and had some adjustments to 
her work set up.  Dr. Lorah noted that Claimant had decided against proceeding 
with surgery and continued to use her wrist brace at night.  Dr. Lorah placed 
Claimant at maximum medical improvement (“MMI”) and released Claimant to 
work without restrictions. 

17. Based on the recommendations of Dr. Sollender, a job demands 
analysis was performed by Ms. Biel on March 15, 2012.  The job demands 
analysis determined that Claimant uses a wireless mouse, wireless keyboard and 
a track pad.  Claimant reported that she tried a larger keyboard with articulation, 
but did not prefer that equipment, so she continued to use a small keyboard.   
Claimant was noted to perform simple grasping and fine manipulation of both 
hand continuously for 5 ½ to 8 hours per day.  Claimant was noted to use hands 
and fingers for keyboarding, handling and movement of the computer mouse and 
movement of the right had on a track pad.  Claimant was noted to be required to 
meet deadlines, organize priorities autonomously, and perform a variety of duties 
using hands and arms.  Under a risk factors definitions chart, Ms. Biel noted 
Claimant did not have to work more than 7 hours at an ergonomically correct 
work station or have more than four hours of mouse use.  Claimant was noted to 
not have to lift, carry, push or pull more than 5 pounds. 

18. Dr. Sollender reviewed the jobs demands analysis on April 3, 2012 
and noted that Claimant did not have any primary or secondary risk factors 
identified by report and direct evaluation.  Dr. Sollender noted that Claimant was 
not observed to use a mouse and used a track for a “maximum of 2 min. and one 
hour.”  Dr. Sollender noted Claimant was observed to use the keyboard for 
maximum of three minutes and 40 seconds as one time and found that 
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Claimant’s duties varied greatly.  Dr. Sollender opined that claimant’s carpal 
tunnel syndrome was not occupationally related and her claim should remain 
denied as not related to her occupation. 

19. Dr. Sollender performed an examination of Claimant on May 10, 
2012.  Dr. Sollender noted that Claimant reported she developed pain in her 
hand on May 26, 2011 after spending most of the day typing, using a mouse or 
writing.  Claimant reported her symptoms resolved over the summer, but when 
she returned to school, her symptoms returned.  Dr. Sollender noted that 
Claimant provided a history of onset of right distal forearm lump towards the end 
of her first year employed, placing the timeframe as the spring of 2009.  Dr. 
Sollender noted that after 3 years of working, Claimant noticed the lump was 
bigger.  Claimant reported she got an adjustable chair after her first year at work.  
Dr. Sollender noted Claimant had a job site analysis on December 19, 2011 that 
suggested altering her chair height and a keyboard wrist support for her 
keyboard and mouse.  Dr. Sollender noted that these ergonomic changes are 
“relatively minor”.  Dr. Sollender summarized Claimant’s medical care and opined 
that Claimant had a probable ganglion cyst of the flexor tendon sheath on the 
distal right forearm.  Dr. Sollender opined that Claimant’s ganglion cyst was not 
work related as she did not meet the necessary factors set forth under the 
Medical Treatment Guidelines, Rule 17, Exhibit 5.  Dr.Sollender noted that Rule 
17, Exhibit 5 also is explicit in outlining the steps necessary for causal analysis.  
Dr. Sollender opined that Claimant lacked any work exposure through causal 
analysis to cause, contribute, aggravate, accelerate or otherwise impact her 
mass of the right distal forearm. 

20. Dr. Sollender testified at hearing in this matter consistent with his 
report regarding the causation of Claimant’s condition.  Dr. Sollender testified 
that the diagnosis of carpal tunnel syndrome is suspect in Claimant’s case and 
opined that Claimant could be experiencing carpal tunnel like symptoms from the 
ganglion cyst.  Dr. Sollender testified that he would only recommend only 
excising the cyst initially. 

21. On cross-examination, Dr. Sollender testified that if Claimant was 
working with a mouse for over four hours per day, that could involve a primary 
risk factor and he would conclude that Claimant did have a cumulative trauma 
disorder. 

22. Ms. Biel testified at hearing that she performed a job site analysis 
on March 15, 2012.  Ms. Biel testified she met with Claimant at her work site and 
observed Claimant.  Ms. Biel testified that when she observed Claimant on 
March 15, 2012 she was not performing data entry for 90-95% of her time at 
work.  Ms. Biel testified Claimant was performing other duties, including taking 
messages on the phone and meeting with individuals at the counter. 

23. Claimant testified at hearing that the day Ms. Biel observed her, a 
co-worker was not present and Claimant performed additional duties that would 
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normally be performed by her co-worker on the day she was observed.  Ms. Biel 
confirmed in her testimony that a co-worker of Claimant was missing on the day 
she was observed. 

24. Mr. *B, Claimant’s principal, testified at hearing in this matter.  Mr. 
*B testified he works in close proximity to Claimant.  Mr. *B testified Claimant 
performed job duties of a secretary and would maintain accurate attendance 
records for the campus; inform administrators of excessive or unexcused 
absences and may call students who are reported absent; complete attendance 
reports and, to some extent maintain student files or other duties assigned to 
Claimant. 

25. The ALJ notes that Dr. Sollender’s opinion regarding the causation 
analysis relies on the Medical Treatment Guidelines, Rule 17, Exhibit 5 involving 
cumulative trauma disorders. The ALJ also notes that the Medical Treatment 
Guidelines involving cumulative trauma disorders causation analysis presumes 
that the employee is working at an ergonomically correct work station.  The ALJ 
further notes that Claimant reported problems with her upper extremity in May 
2011.  Claimant sought treatment with her right hand in August 2011.  On initial 
examination, Dr. Lorah recommended a job site analysis, but, according to the 
records, the job site analysis and recommended ergonomic changes was not 
accomplished until December 2011.  A job analysis, recommended by Dr. 
Sollender, was eventually performed on March 15, 2012, but this was after the 
ergonomic evaluation was performed and changes were recommended. 

26. The ALJ credits the testimony of Claimant and the reports from Dr. 
Lorah, Dr. Derkash and Dr. Timothy and finds that Claimant has proven that it is 
more likely than not that her ganglion cyst is the result of her computer use while 
employed with Employer.  The ALJ finds that the treatment recommended by Dr. 
Lorah, Dr. Derkash and Dr. Timothy has been reasonable and necessary to cure 
and relieve that Claimant from the effects of her industrial injury. 

27. While Respondent argues that Dr. Lorah, Dr. Timothy and Dr. 
Derkash have failed to engage in a rigorous causation analysis required by Rule 
17, Exhibit 5, the ALJ finds that such an analysis presupposes a finding that the 
Claimant was working at an ergonomically correct station.  However, the 
evidence in this case suggests that prior to December 2011, Claimant’s work 
station was not ergonomically correct, as noted by Dr. Sollender in his report that 
documented suggested changes to Claimant’s work station. 

28. Respondents argue that Claimant’s claim for compensation should 
be barred by the statute of limitations.  The ALJ is not persuaded.  The ALJ notes 
that according to the evidence presented at hearing, although Claimant 
developed symptoms in her right hand while performing her work duties she did 
not seek medical attention, lose time from work, or demonstrate an inability to 
perform the regular duties of her employment until August 2011.  Therefore, the 
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ALJ finds that Claimant did not know the compensable nature of her injury until 
May 2011 at the earliest. 

29. The ALJ credits the testimony of the Claimant that her symptoms 
involving her right hand would develop while she was at work in 2009 and 2010, 
but would dissipate when she was off of work for Christmas break, spring break 
and summer break as credible and persuasive.  The ALJ finds that Claimant had 
no reason to know in 2009 and 2010 that her condition would continue to worsen 
and cause a disability until May 2011.   

30. The ALJ credits the medical records from the Claimant that 
demonstrate she sought medical treatment for other ailments during the 2008, 
2009 and 2010 timeframe and did not seek treatment for her right hand condition 
as credible evidence that her right hand condition was not disabling until May 
2011 when she reported the injury to her employer.  The ALJ finds that Claimant 
did not understand that her symptoms would not continue to wax and wane 
without treatment and would eventually develop to the point of needing medical 
treatment before May 2011. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to 
assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  
Section 8-40-102(1), C.R.S.  A claimant in a Workers’ Compensation claim has 
the burden of proving entitlement to benefits by a preponderance of the 
evidence.  Section 8-43201, C.R.S.  A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a 
fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 
(1979).  The facts in a Workers’ Compensation case are not interpreted liberally 
in favor of either the rights of the injured worker or the rights of the employer.  
Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided on 
its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive 
of the issues involved; the ALJ has not addressed every piece of evidence that 
might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim 
Appeals Office, 5 P.3d 385 (Colo. App. 2000).  When determining credibility, the 
fact finder should consider, among other things, the consistency or inconsistency 
of the witness’s testimony and actions; the reasonableness or unreasonableness 
(probability or improbability) of the testimony and action; the motives of the 
witness; whether the testimony has been contradicted; and bias, prejudice, or 
interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 
(1936); CJI, Civil 3:16 (2006). 
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3. Claimant must show that the injury was sustained in the course and 
scope of his employment and that the injury arose out of her employment.  A 
compensable industrial accident is one that results in an injury requiring medical 
treatment or causing disability.  The existence of a preexisting medical condition 
does not preclude the employee from suffering a compensable injury where the 
industrial aggravation is the proximate cause of the disability or need for 
treatment.  See H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990); 
see also Subsequent Injury Fund v. Thompson, 793 P.2d 579.  A work-related 
injury is compensable if it “aggravates, accelerates or combines with” a 
preexisting disease or infirmity to produce disability or need for treatment.  See H 
& H Warehouse v. Vicory, supra.   Whether there is a sufficient “nexus” or 
relationship between the Claimant’s employment and his injury is one of fact for 
resolution by the ALJ based on the totality of the circumstances.  In re Question 
Submitted by the United States Court of Appeals, 759 P.2d 17 (Colo. 1988).  The 
question of whether a claimant has proven that a particular disease, or 
aggravation of a particular disease, was caused by a work-related hazard is one 
of fact for determination by the ALJ.  Wal-Mart Stores, Inc. v. Industrial Claim 
Appeals Office, 989 P.2d 251 (Colo. App. 1999). 

4. The test for distinguishing between an accidental injury and 
occupational disease is whether the injury can be traced to a particular time, 
place, and cause.  Campbell v. IBM Corporation, 867 P.2d 77 (Colo. App. 1993).  
“Occupational disease” is defined by Section 8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the 
conditions under which work was performed, which can be 
seen to have followed as a natural incident of the work and 
as a result of the exposure occasioned by the nature of the 
employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come 
from a hazard to which the worker would have been equally 
exposed outside of the employment. 

5. This section imposes additional proof requirements beyond that 
required for an accidental injury by adding the “peculiar risk” test; that test 
requires that the hazards associated with the vocation must be more prevalent in 
the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819 (Colo. 1993).  The existence of a preexisting condition 
does not defeat a claim for an occupational disease.  Id.  A claimant is entitled to 
recovery only if the hazards of employment cause, intensify, or, to a reasonable 
degree, aggravate the disability for which compensation is sought.  Id.  Where 
there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an 
occupational disease only to the extent that the occupational exposure 
contributed to the disability.  Id.  Once claimant makes such a showing, the 
burden shifts to respondents to establish both the existence of a non-industrial 
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cause and the extent of its contribution to the occupational disease.  Cowin & Co. 
v. Medina, 860 P.2d 535 (Colo. App. 1992). 

6. As found, Claimant has shown by a preponderance of the evidence 
that her work activities as an attendance secretary, including but not limited to 
entering data into her computer has resulted in Claimant developing the cyst on 
her wrist for which she is seeking treatment. 

7. Respondents are liable for authorized medical treatment 
reasonably necessary to cure and relieve an employee from the effects of a work 
related injury.  Section 8-42-101, C.R.S.; see Sims v. Industrial Claim Appeals 
Office, 797 P.2d 777 (Colo. App. 1990).  Pursuant to Section 8-42-404(5), 
C.R.S., Respondents are afforded the right, in the first instance, to select a 
physician to treat the industrial injury.  Once Respondents have exercised their 
right to select the treating physician, Claimant may not change physicians without 
first obtaining permission from the insurer or an ALJ.  See Gianetto Oil Co. v. 
Industrial Claim Appeals Office, 931 P.2d 570 (Colo. App. 1996).   

8. As found, Claimant has proven by a preponderance of the evidence 
that the medical treatment Claimant has received from the authorized providers 
including Dr. Lorah, Dr. Timothy and Dr. Derkash is reasonable and necessary to 
cure and relieve the Claimant from the effects of her occupational disease. 

9. Section 8-43-103(2), C.R.S. requires that claimant must file a claim 
for compensation within two years after the injury.  The statute of limitations does 
not commence to run until claimant, as a reasonable person, should recognize 
the nature, seriousness and probable compensable character of her injury. City 
of Boulder v. Payne, 162 Colo. 345 (Colo. 1967); City of Colorado Springs v. 
Industrial Claim Appeals Office, 89 P.3d 504 (Colo. App. 2004). 

10. In determining when the statute of limitations begins to 
run,Colorado follows the “discovery rule.”  See Saxton v. King Soopers, Inc., 
W.C. No. 4-200-777 (Industrial Claim Appeals Office, March 11, 1997).  
According to the “discovery rule,” the statute of limitations as provided in Section 
8-43-103(2), C.R.S. does not commence until the claimant, as a reasonable 
person, should recognize the nature, seriousness, and probable compensable 
character of the injury.  See Gallegos v. Lifecare Services, Inc., W.C. No. 4-367-
958 (Industrial Claim Appeals Office, October 29, 1999); City of Boulder v. 
Payne, 426 P.2d 194 (1967).  As a result, the statute of limitations begins to run 
when the claimant “knows or should know that he has sustained a work related 
injury which probably entitled him to disability benefits.”  Enisz v. The Prudential 
Insurance Co., W.C. No. 4-174-196 (Industrial Claim Appeals Office, November 
22, 1995). 

11. According to the “discovery rule,” the “nature of the injury” concerns 
claimant’s appreciation of the general diagnosis, the “probable compensable 
character” element focuses on the causal relationship between the injury and the 
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employment, and the “seriousness” element concerns the likely consequences of 
the injury which encompasses the requirement that the injury be “to some degree 
disabling.”  See Pratt v. City of Wheat Ridge, W.C. No. 4-180-739 (Industrial 
Claim Appeals Office, July 24, 1997).  Under this rule, it is not required that the 
claimant know the precise medical diagnosis of her condition so long as she 
knows that it is serious and work-related.  See Saxton, supra.  These elements 
are “distinct, though interrelated.”  See Pratt, supra.  Claimant’s understanding of 
the law is not an element under the discovery rule.  Id.  Therefore, claimant is 
presumed to know her legal rights, and a mistake in this regard does not 
constitute an excuse for filing a claim after the statute of limitations has run.  Id.   

12. For purposes of the discovery rule, “‘disability’ occurs when the 
industrial injury precludes the claimant from fully performing the duties of his 
regular employment.  See Wallace v. Home Base, W.C. No. 4-251-159 (Industrial 
Claim Appeals Office, January 8, 1998).  This does not necessarily mean a lost 
time injury.  See Id.  With an occupational disease type injury, “the onset of 
disability occurs when the occupational disease impairs the claimant’s ability to 
perform his or her employment effectively and properly.”  City of Colorado 
Springs v. Industrial Claim Appeals Office, 89 P.3d 504, 506 (Colo. App. 2004).  
This does not require that claimant miss work so as to entitle her to benefits, but 
that “the injury must be of sufficient magnitude to cause a disability that would 
lead a reasonable person to recognize that he or she may be entitled to disability 
benefits.  This in not the equivalent of the court holding that the statute of 
limitations cannot begin to run until sufficient time is lost from work to entitle the 
claimant to indemnity benefits.  Rather, it requires that the severity of the 
condition be such as to lead reasonably to the recognition that entitlement to 
disability benefits may result from the occupational disease.”  Ott v. Pediatric 
Services of America, Inc., W.C. No. 4-705-444 (Industrial Claim Appeals Office, 
January 14, 2009). 

13. As found, Claimant timely reported her complaints to her employer.  
As found, Claimant became aware of the probable compensable character of her 
injury in May 2011 (the end of the 2010-2011 school year) when she reported the 
injury to her Employer.  As found, Claimant experienced symptoms prior to May 
2011, but the symptoms did not require medical treatment and would resolve 
when Claimant had time off during summer break, spring break or Christmas 
break.  As found, Claimant had no reason to believe that the waxing and waning 
of her symptoms would result in any disability or need for medical treatment until 
May 2011.  As found, Claimant’s claim is not barred by the two year statute of 
limitations. 

ORDER 

 It is therefore ordered that: 

1. Respondents shall pay the reasonable and necessary medical 
treatment pursuant to the Colorado Medical Fee Schedule for treatment to 
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Claimant’s ganglion cyst provided by authorized providers, including but not 
limited to Dr. Lorah, Dr. Timothy and Dr. Derkash. 

2. All matters not determined herein are reserved for future 
determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate 
of mailing or service; otherwise, the Judge's order will be final.  You may file the 
Petition to Review by mail, as long as the certificate of mailing attached to your 
petition shows: (1) That you mailed it within twenty (20) days after mailing or 
service of the order of the Judge; and (2) That you mailed it to the above address 
for the Denver Office of Administrative Courts. For statutory reference, see 
section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, 
OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 28, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-876-004 

 
 

ISSUES 
 

 The following issues were raised for consideration at the hearing: 

1. Whether the Claimant has established by a preponderance 
of the evidence that she suffered a compensable 
occupational disease.   

2. If the Claimant’s claim is compensable, whether she proved 
by a preponderance of the evidence that she is entitled to 
temporary total disability indemnity benefits from January 9, 
2012 ongoing.   
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FINDINGS OF FACT 
 

 Based on the evidence presented at hearing, the ALJ finds the following 
facts:  
 

1. The Claimant is a 29 year old woman who, as of January 9, 2012, 
had worked for Employer, a large retail grocery seller, for eleven and a half 
years.  She was originally hired as a courtesy clerk but eventually received a 
series of promotions until she reached a position in the file maintenance 
department where, approximately eight years ago, she was promoted to file 
maintenance manager.    
 

2. As file maintenance manager, the Claimant was responsible for all 
pricing in the grocery store.  Her primary responsibility as Employer’s file 
maintenance manager was to update all of the store’s price tags for all of its 
products.  She retags products every day.  Physically, this involves printing many 
sheets of price tags on perforated paper; folding, tearing and sorting these tags; 
scanning each tag into the system with a two-pound hand-held scanner; and 
ultimately taking down the old tags and replacing them with the updated tags - 
item by item, aisle by aisle, throughout the store.  She was also responsible for 
hanging all of the store’s signs and rack displays. 

 
3. The Claimant testified that for each 5-day work week, she printed, 

folded, tore, prepared and hung approximately 7,000 price tags.  She would hang 
about half of these tags (approximately 3,500 tags) each Tuesday because 
Employer releases its new ads every Wednesday.  On Tuesdays, her assistant 
*H would help her prepare and hang tags.  The rest of that week’s tags were 
processed and hung on the Claimant’s remaining work days.  The Claimant 
worked alone at processing and hanging the tags on every day she worked 
except for Tuesday.  The Claimant testified credibly that Employer expects its 
employees to be able to hang 1,000 tags during an 8-hour shift.  On Tuesdays, 
after the tagging is complete, the Claimant was required to “sign” all the sale 
items and typically had to position signs for up to 500 sale items.  The Claimant 
would not receive any assistance with this duty (Transcript of July 31, 2012 
Hearing, pp. 20, ll. 6-22).  There was no persuasive testimony or evidence 
presented to contradict the Claimant’s testimony on these issues related to the 
extent and nature of the Claimant’s job duties and they are found as fact.   
 

4. The Claimant testified that because the price tags vary in sizes, 
each perforated sheet may be comprised of anywhere from 8 to 36 tags.  The 
more tags per sheet, the more tearing involved.  For example, a 36-tag sheet 
would require making 12 tears to separate all of the tags.  The Claimant 
demonstrated the physical motion for the systematic task of folding and tearing 
each sheet of tags and sorting them.  This motion required her to rotate and pull 
with her wrist with some force.  She then demonstrated her system for replacing 
the tags for each item in the aisle racks, which involved a back and forth arm 
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motion for removing the old tag with one hand while holding the new tags in that 
same hand, peeling off the adhesive cover to the new tag and replacing it on the 
rack with her other hand.  This action required her to move her entire arm and to 
twist and rotate her wrists while her wrists were positioned in a bent angle about 
her elbow (Transcript of July 31, 2012 Hearing, p. 14, l. 7 – p. 18, l. 15).   

 
5. The Claimant and Ms. *H both testified that they have worked 

together for the last 6 years and typically work on product tagging together once 
a week.  She discussed the pain and numbness in her wrists and arms with Ms. 
*H on a weekly basis because the pain affected her handwriting and 
consequently, Ms. *H had trouble reading the Claimant’s handwriting.  Ms. *H 
testified that she similarly experiences some pain in her wrists when she 
prepares and hangs tags as described above.   
 

6. Ms. *H also demonstrated the motion of folding and tearing tags.  
Her description of the actions was consistent with the Claimant’s demonstration.  
To perform the task, Ms. *H described how one had to rotate wrists and move 
arms at the elbow (Transcript of July 31, 2012 Hearing, p. 62, ll. 6-15).    

 
7. Although no single work activity of the Claimant’s was performed 

for six or more hours, she performed multiple work tasks requiring the same 
small types of repetitive movements that involve the rotation of her wrists, 
movement of her forearms at her elbows, and hand supination.  Accordingly, it is 
more likely than not that the Claimant performed the same types of repetitive 
motions for six or more hours each day, even if the motions were not all identical.   
 

8. The Claimant testified that the onset of her symptoms started about 
two years ago.  (Transcript of July 31, 2012 Hearing, p. 26, ll. 5-16; p.36, ll. 11-
15).   She testified that sometime in January 2010 she started developing pain 
and numbness in her upper extremities, from her elbows through to her wrists.  
By January 9, 2012, the Claimant reported that the numbness and tingling in both 
hands at nighttime was becoming more frequent and severe (Transcript of July 
31, 2012 Hearing, p. 49, ll. 8 – 14).  The pain resonates from her elbow down 
through her forearms and wrists to her hands along the inside of her arms.  The 
Claimant testified that, to date, the pain triggers when she uses them to do 
anything, like writing or cutting her baby’s food and that her arms still fall asleep 
when she elevates them.  Although the intensity of her pain has not improved, it 
is not constant like it was while working at Employer.  She also still experiences 
numbness and tingling in her hands that keeps her up at night.  The pain in her 
left arm was and is still worse than that in her right hand (Transcript of July 31, 
2012 Hearing, p. 44, ll. 14-24; p. 50, l. 18 – p. 51, l. 12; p. 55, l. 17 – 56, l. 3).    
 

9. In both 2010 and 2011, the Claimant regularly saw her primary 
doctor for general healthcare and two unrelated medical conditions –a ruptured 
lumbar disc from a 2007 car accident for which she was in physical therapy and 
receiving cortisone injections, and her hypothyroidism.  The Claimant testified 
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that she did not discuss the pain in her arms with her primary care doctor, Dr. 
Iwana Nimptz-Kosek (Dr. Kosek), until December 13, 2011 – a week after her 
house burned down.  Dr. Kosek recommended that Claimant take stress leave 
from work to deal with the fire’s aftermath.  The Claimant was placed on family or 
medical leave of absence (FMLA).  The Claimant testified that she didn’t discuss 
the pain in her hands and arms with her doctor before then because she was 
dealing with other issues in her life and that at that time, her back pain was more 
significant than that in her arms (Transcript of July 31, 2012 Hearing, p. 58, ll. 18-
24).   

 
10. On December 6, 2011, the Claimant’s house burned down.  Most of 

the contents of the home burned in the fire and were not salvageable.  The 
Claimant removed few to none of her possessions from the house.  She and her 
family immediately moved into a motel for a week and later relocated to a rental 
home.  The Claimant moved back into her home in the middle of May 2012.  
Because most her possessions did not survive the fire, few possessions had to 
be moved.  Most of what had to be moved was done by others.  The Claimant did 
not assist with any packing or moving and was involved only in the reorganizing 
of her kitchen and her son’s bedroom (Transcript of July 31, 2012 Hearing, pp. 
54-55, ll. 17-10).   

 
11. On January 9, 2012, the Claimant was examined for an unrelated 

back injury by Dr. Katharine J. Leppard, a medical rehabilitation specialist.  
During this visit, Dr. Leppard interviewed the Claimant asking very general 
questions about the Claimant’s life.  Claimant told Dr. Leppard that she was not 
sleeping well because numbness and tingling in her arms kept her awake at 
night.  Dr. Leppard opined that the Claimant’s “upper extremity paresthesias 
most suspicious for carpal tunnel syndrome bilaterally and an ulnar neuropathy 
on the left.”  Dr Leppard recommended that the Claimant get an EMG performed 
on her arms and recommended she file a worker’s compensation claim so that 
they could treat the pain in her arms (Claimant’s Exhibit 1, pp. 12-13; 
Respondent’s Exhibit H, pp. 23-24).   

 
12. That same day, the Claimant contacted her manager about her 

condition, advised him of Dr. Leppard’s suggestion and asked him who she 
should contact to file a worker’s compensation claim.  Her manager 
recommended that the Claimant speak with their human resources department to 
advise her on how she should file her claim.  After speaking with human 
resources, the Claimant reported back to her manager on January 10, 2012.  He 
then called Employer’s risk management department and filed her injury claim 
over the phone.  He then relayed that the Claimant needed to get another 
medical examination at Concentra to evaluate her condition.   

 
13. On January 12, 2012, the Claimant was examined at Concentra by 

Dr. Jones, a doctor of osteopathic medicine, board-eligible in occupational 
medicine, Level II accredited.  Dr. Jones examined her upper extremities noting 
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that Claimant’s epicondyles were tender on both sides of her elbows, and that 
these symptoms were suggestive of cubital tunnel and/or possible carpal tunnel 
syndrome through the ulnar (Respondent’s Exhibit G, pp. 19-20). Dr. Jones 
testified that the Claimant complained of a 2-year history of bilateral arm pain 
including elbows, forearms, hands. Numbness, tingling in the fourth/fifth fingers 
both sides” (Transcript of the Deposition of Randall L. Jones, D.O., p.6, l. 21 – p. 
7, l. 2; also see Respondent’s Exhibit G, p. 19).  Dr. Jones noted that the 
Claimant’s symptoms could be the result of a chronic pain, it could be coming 
from a cubital tunnel, or it could be the result of inflamed epicondyles.  Dr. Jones 
performed a Tinel’s test (tapping of the tunnel) which presented a weak positive 
result.  Dr. Jones noted that Claimant’s response to the test was anatomically 
correct in that her self-reported physical response of tingling or numbness in 
certain fingers was consistent with what a doctor would anticipate (Transcript of 
the Deposition of Randall L. Jones, D.O., p. 7, l. 25 – p. 9, l. 4).  He also 
performed a Phalen’s test which produced negative results (Transcript of the 
Deposition of Randall L. Jones, D.O., pp. 18-19, ll. 21-22).  Dr. Jones determined 
and documented in his assessment report that there was a greater than 51% 
probability that Claimant’s condition was caused by her duties at work and 
prescribed medical restrictions that rendered Claimant unable to perform her job 
(Respondent’s Exhibit G, p. 20).  Dr. Jones restricted the Claimant’s activity as 
follows:  

 
Return to work on 01/12/2012 with the following restrictions 
No lifting over 5 lbs 
No pushing and/or pulling over 10 lbs. of force 
Unable to use impact tool with BOTH arm and/or hand 
Unable to use power tool with BOTH arm and/or hand 

 

14. Claimant returned to Dr. Leppard’s office for an EMG on February 
4, 2012.  Her test results were normal and Dr. Leppard opined that “there is no 
electrodiagnostic evidence of a cervical radiculopathy, brachial plexopathy, 
neurogenic thoracic outlet, median, ulnar or radial neuropathy in either upper 
extremity” (Claimant’s Exhibit 1, pp. 7-11; Respondent’s Exhibit H, pp. 25-29).  
When the Claimant saw Dr. Leppard again on March 20, 2012, the Claimant was 
reporting “continued arm pain, medial elbow, worse on left than the right.  Her 
arms go numb if elevated” (Claimant’s Exhibit 1, p. 4; Respondent’s Exhibit H, p. 
31).  Dr. Leppard diagnosed bilateral medial epicondylitis, left worse than right 
(Claimant’s Exhibit 1, p. 5; Respondent’s Exhibit H, p. 32).  At a May 25, 2012 
office visit, Dr. Leppard noted the physical examination relative to her upper 
extremity issues was unchanged and medial epicondylitis remained listed as a 
problem although the focus of that visit was the low back and hip pain 
(Claimant’s Exhibit 1, pp. 1-3; Respondent’s Exhibit H, pp. 33-35).   

 
15. Dr. Randall Jones testified by deposition on July 17, 2012.  In 

addition to reviewing the findings set forth in the written medical record related to 
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the Claimant’s January 12, 2012 visit, Dr. Jones testified that lateral and medial 
epicondylitis may be induced by repetitive squeezing, gripping, supinating or 
pronating of the hands (Transcript of the Deposition of Randall L. Jones, D.O., p. 
9, l. 20 – p. 10 l. 11).  Accordingly, Dr. Jones had restricted the Claimant from 
lifting more than five pounds, pushing or pulling more than ten pounds or 
performing any repetitive actions with her hands.  On the Physician Work Activity 
Status Report dated January 12, 2012, after taking and reviewing Claimant’s 
medical history and examining her, Dr. Jones diagnosed Claimant with bilateral 
medial and lateral epicondylitis suggestive of cubital tunnel and referred her to 
Dr. Katharine J. Leppard for further treatment (Claimant’s Exhibit 3, p. 22; also 
see work restrictions listed in Respondent's Exhibit G, p. 20).  At his deposition, 
after reviewing Claimant’s negative test results from the EMG, his examination 
notes and assuming that Claimant is still experiencing similar symptoms, Dr. 
Jones testified that his diagnosis would not change and that he would defer to Dr. 
Leppard’s diagnosis in any event (Transcript of the Deposition of Randall L. 
Jones, D.O., p. 8, l. 8 – p. 9, l. 21; p. 18, l. 21 – p. 21, l. 5; p. 22, ll. 2-5).  He 
explained that although the EMG is helpful for diagnosing cubital tunnel and 
carpal tunnel, a positive result is diagnostic, where a negative result is not; 
moreover, the EMG cannot detect epicondylitis (Transcript of the Deposition of 
Randall L. Jones, D.O., p. 8, ll. 8-19; p. 18, l. 21 – p. 21, l. 15).  He further opined 
that more often than not symptoms of work related injuries like this tend to 
improve with a leave of absence, but not always (Transcript of the Deposition of 
Randall L. Jones, D.O., p. 18, ll. 1-7).  Dr. Jones testified that if Claimant’s 
condition did not improve, he would recommend cortisone injections and refer 
her to an arm specialist for further treatment (Transcript of the Deposition of 
Randall L. Jones, D.O., p. 13, ll. 4-17).   

 
16. Michael B. Tracy, M.D., a physician who board-certified in physical 

medicine and rehabilitation, Level II accredited for occupational medicine testified 
at the hearing.  Dr. Tracy also conducted an Independent Medical Evaluation 
(IME) of the Claimant on May 30, 2012 to ascertain whether there was a causal 
relationship between the type of work she performed and her present condition 
(Transcript of July 31, 2012 Hearing at p. 72, ll. 20-25).   

 
17. Dr. Tracy did not review her medical history before her examination 

but he did review the medical records subsequent to his examination and his 
record review was included in his written report (Transcript of July 31, 2012 
Hearing, p. 73, ll. 1-5; Respondent’s Exhibit F).  At the IME, the Claimant 
reported to Dr. Tracy that her arms are always sore and bothersome.  They fall 
asleep and wake her up at night.  They are numb and her handwriting keeps 
getting worse.  She drops things or feels as if she is going to drop things.  She 
reported that she is unable to do certain things now because of her pain, which 
include: writing, holding, pushing, pulling, helping with her 3-year old son, and 
difficulty lifting a gallon of milk (Respondent’s Exhibit F, p. 9). The Claimant rates 
her pain at 4 out of 10 at its best and 8 out of 10 at its worst.  On the day of the 
IME, she rated her pain at 7 out of 10 (Respondent’s Exhibit F, p. 10).   
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18. Dr. Tracy reviewed the Claimant’s EMG results, and performed an 

Adson maneuver testing for thoracic outlet syndrome (TOS), a Roos maneuver 
testing for carpal tunnel, a Phalen’s maneuver testing for carpal tunnel, a 
musculoskeletal examination testing the range of motion in her shoulders, 
forearms, elbows and wrists; and a neurological exam (Transcript of July 31, 
2012 Hearing, p. 79, l. 17 – p. 83, l. 19; Respondent’s Exhibit F, p. 12).  Dr. Tracy 
testified that the Roos maneuver and Phalen’s maneuver produced negative 
results; the Adson maneuver produced a positive result indicating that the 
Claimant may have TOS (Transcript of July 31, 2012 Hearing, p. 79, l. 20 – p. 80, 
l. 11); and the musculoskeletal examination showed that the Claimant had a 
normal range of motion in her shoulders, elbows, wrists, and fingers (Transcript 
of July 31, 2012 Hearing, p. 80, ll 23-24).  Dr. Tracy testified that during the 
neurological exam, the numbness in certain digits of the Claimant’s hands was 
not reproducible when the Claimant was distracted - indicating that her 
numbness may be non-physiological (referred to as “Waddell signs”) (Transcript 
of July 31, 2012 Hearing, pp. 82-83, ll 15-19).  Based on the examination and 
EMG results, Dr. Tracy diagnosed the Claimant with bilateral medial and lateral 
epicondylitis, as well as mild vasogenic TOS (Transcript of July 31, 2012 
Hearing, pp. 83-84, ll. 20-19).  Dr. Tracy further opined that because the 
Claimant had not worked for five months when he examined her, he would have 
expected the irritation and inflammation of her epicondyle muscle tendons to 
have improved if they were caused by her work activities (Transcript of July 31, 
2012 Hearing, pp. 84-85, ll. 20-6). 
 

19. In his IME report, Dr. Tracy opined that he believes that a causation 
relationship between the Claimant’s symptoms and work tasks is improbable 
because (1) she did not report her symptoms to a doctor until December 13, 
2011, (2) she performed the act of folding and tearing the price tags without pain 
in his office and the motion did not implicate use of her medial or lateral 
epicondyle muscle tendons, (3) the Claimant exaggerated the quantity of sheets 
she actually tore at work, and (4) she likely did not perform repetitive work for 
more than six hours each day as prescribed by the Cumulative Trauma 
Conditions Guidelines (Respondent’s Exhibit F, p. 17).  Towards the end of his 
report Dr. Tracy speculated that, based on the proximity between the date that 
the Claimant reported her injury to her doctor and the date of her house fire, the 
Claimant’s symptoms were likely related to her moving and reorganizing the 
contents of her home.  He further opined that based on the Claimant’s 
documented stress reactions to her stomach problems and inability to sleep, and 
her interpersonal conflict with her supervisor at work taken together with the 
Waddell signs leads him to believe that she filed her worker’s compensation 
claim because she was dissatisfied with her job (Respondent’s Exhibit F, p. 18).  
Dr. Tracy testified that when he wrote his report, he did not know that the 
Claimant’s entire house and contents had burned down, that the Claimant did not 
participate in moving activities, or that she had communicated her symptoms to 
someone prior to December 13, 2011 (Transcript of July 31, 2012 Hearing, p. 91, 
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l. 19 – p. 92, l. 21).  Dr. Tracy also testified that the Claimant’s demonstration of 
folding and tearing the sheets of tags at the July 31, 2012 hearing involved more 
wrist-twisting about her elbow, than how she explained and performed the 
demonstration at the IME (Transcript of July 31, 2012 Hearing, p. 93, l. 22 – p. 
94, l. 19).   

 
20. Dr. Tracy, Dr. Leppard and Dr. Jones do not dispute the diagnosis 

of bilateral medial lateral epicondylitis, nor is there disagreement regarding the 
fact that this is not detected on an EMG because it is not a neurological disorder 
(Transcript of July 31, 2012 Hearing, pp. 78-79, ll. 23-5; Transcript of the 
Deposition of Randall L. Jones, pp. 7-8, ll. 17-10; p. 11, ll. 15-23).   

 
21. The Claimant’s testimony regarding the 2010 onset and description 

of her symptoms was credible and is found as fact.  Her testimony was 
corroborated by the testimony of Ms. *H and Claimant has been diagnosed with 
bilateral medial and lateral epicondylitis by Dr. Jones, Dr. Leppard, Dr. Kosek 
and Dr. Tracy.  Based upon the weight of the evidence, including the persuasive 
testimony of Dr. Leppard and Dr. Jones, this diagnosis is consistent with the 
symptoms she has been experiencing.   
 

22. The Division of Workers’ Compensation has issued medical 
treatment guidelines for cumulative trauma conditions which are contained in 
Rule 17 of the Workers’ Compensation Rules of Procedure, Exhibit No. 5.  These 
medical treatment guidelines require that,  
 

 the clinician must determine if it is medically probable 
(greater than 50% likely or more likely than not) that the need for 
treatment in a case is due to a work-related exposure or injury.  
Treatment for a work-related condition is covered when: 1) the work 
exposure causes a new condition; or 2) the work exposure causes 
the activation of a previously asymptomatic or latent medical 
condition; or 3) the work exposure combines with, accelerated, or 
aggravates a pre-existing symptomatic condition. 
 

 The guidelines then provide a 6-step evaluation for causality in cumulative 
trauma conditions. 
 

23. The Claimant’s diagnoses of bilateral medial and lateral 
epicondylitis was not generally contradicted by the evidence and testimony 
presented at the hearing.  Three different doctors, Dr. Kosek (Claimant’s Exhibit 
2, p. 17), Dr. Leppard (Claimant’s Exhibit 1; Respondent’s Exhibit H) and Dr. 
Jones (Transcript of the Deposition of Randall L. Jones, D.O., p. 13, ll. 4-17) all 
recommended that Claimant receive cortisone treatments for both arms, and 
possibly additional follow up with a specialist.   

 
24. Based upon the testimony of the Claimant and Ms. *H about the 
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Claimant’s job duties and physical demonstration of tearing perforated sheets 
and hanging tags along with the medical records and the deposition testimony of 
Dr. Jones, this court finds that the repetitive nature of Claimant’s work duties 
proximately caused, aggravated, accelerated, or combined with the Claimant’s 
conditions to induce Claimant’s bilateral medial and lateral epicondylitis and other 
related symptoms.   
 
 

25. The Claimant is still employed by Employer, but her work 
restrictions prevent her from working.  The Claimant testified credibly that she 
cannot perform the responsibilities of her job as a file maintenance manager with 
her restrictions.    Although the Claimant has been on FMLA and work restrictions 
for other non-work related conditions, on and off, during time periods since she 
first began experiencing upper extremity symptoms, only work restrictions related 
to her occupational disease are relevant to a determination on temporary 
disability benefits.   On January 12, 2012, Dr. Jones placed restrictions on the 
Claimant’s activity including: no lifting over 5 lbs., no pushing/pulling over 10 lbs. 
of force, no power/impact tools (Claimant’s Exhibit 3; Respondent’s Exhibit G).  
On January 18, 2012, the Claimant saw Dr. Kosek for follow up related to a non-
work related back problem and associated symptoms as well as follow up for her 
upper extremity pain, tingling and numbness.  On that date, Dr. Kosek opined 
that it is “not possible for her to return to work as she is doing lifting, pushing and 
definitely repetitive motion of upper extremities” (Claimant’s Exhibit 2, p. 19; 
Respondent’s Exhibit H, p. 44).  Dr. Kosek further went on to say that the 
Claimant was a “very complicated situation right now” requiring further evaluation 
to rule out carpal tunnel or cubital tunnel syndrome but for now the examination 
was “compatible with epicondylitis of both elbows” and the numbness and tingling 
was also indicative of possible carpal tunnel.  Dr. Kosek opined there was no job 
the Claimant could do as her work restrictions precluded the activities of her job 
(Claimant’s Exhibit 2, p. 20, Respondent’s Exhibit H, p. 45).  As of February 21, 
2012, Dr. Kosek continued the work restrictions and noted that with the problems 
with lateral and medial epicondylitis, coupled with her lower back condition, Dr. 
Kosek felt that the Claimant could not return to work until she at least had some 
steroid shots for her elbows (Claimant’s Exhibit 2, p. 17, Respondent’s Exhibit H, 
p. 48).  By April 26, 2012, Dr. Kosek reported that although the low back pain 
complaints were treated and resolved, the symptoms related to the bilateral 
epicondylitis remained significant and prevented the Claimant from performing 
her job duties (Claimant’s Exhibit 2, pp. 14-15, Respondent’s Exhibit H, pp. 49-
50). 

 
26. Employer has not provided a written offer to Claimant with modified 

duties responsive to her work restrictions. (Transcript of July 31, 2012 Hearing, p. 
38, l. 6 – p. 39, l. 10). 

 
27. From January 8, 2012 until April 26, 2012, the Claimant was on 

FMLA leave from work in part for her low back condition and in part for her upper 
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extremity condition.  However, based on the work restrictions for the upper 
extremity condition alone, the Claimant could not have fulfilled her job duties (see 
Claimant’s Exhibit 4, p. 25; Respondent’s Exhibit J, p. 55).  Therefore, it is 
immaterial that there were work restrictions for another non-work related 
condition at the same time as the restrictions for the work related condition.  
Then, after April 26, 2012 ongoing, the Claimant’s work restrictions would have 
only been for the upper extremity condition as Dr. Kosek opined that the low back 
complaints had resolved.   

 
28. Claimant testified that her average weekly wage is $721.12 per 

week.   She has not worked anywhere since January 9, 2012.   
 

CONCLUSIONS OF LAW 
 

Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), C.R.S. 
§§ 8-40-101, et seq., C.R.S., is to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to 
employers, without the necessity of litigation. C.R.S. § 8-40-102(1).  The claimant 
shoulders the burden of proving entitlement to benefits by a preponderance of 
the evidence. C.R.S. § 8-43-201.  A preponderance of the evidence is that which 
leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  
The facts in a workers' compensation case must be interpreted neutrally, neither 
in favor of the rights of the claimant nor in favor of the rights of respondents and 
a workers’ compensation claim shall be decided on its merits. C.R.S. § 8-43-201. 

 
Assessing weight, credibility, and sufficiency of evidence in Workers' 

Compensation proceeding is exclusive domain of administrative law judge. 
University Park Care Center v. Industrial Claim Appeals Office, 43 P.3d 637 
(Colo. App. 2001).  Even if other evidence in the record may have supported a 
contrary inference, it is for the ALJ to resolve conflicts in the evidence, make 
credibility determinations, and draw plausible inferences from the evidence.   
When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the 
testimony and actions; the motives of the witness; whether the testimony has 
been contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. 
v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Bodensieck v. Industrial Claim 
Appeals Office, 183 P.3d 684 (Colo. App. 2008); Kroupa v. Industrial Claim 
Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  The weight and credibility to be 
assigned expert testimony is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
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v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, 4-649-298 (ICAO May 15, 2007).   

 
The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has 
rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 
2000). 

 

Compensability - Occupational Disease 

The Claimant’s right to compensation initially hinges upon a determination 
that “at the time of the injury, the employee is performing service arising out of 
and in the course of the employee’s employment.”  C.R.S. § 8-41-301(1)(b).  The 
“arising out of” test is one of causation which requires that the injury or illness 
have its origins in an employee’s work-related functions.  There is no 
presumption than an injury or illness which occurs in the course of employment 
arises out of the employment.  Finn v. Industrial Commission, 165 Colo. 106, 437 
P.2d 542 (1968).  The evidence must establish the causal connection with 
reasonable probability, but it need not establish it with reasonable medical 
certainty and expert medical testimony is not necessarily required. Industrial 
Commission of Colorado v. Jones, 688 P.2d 1116 (Colo. 1984); Ringsby Truck 
Lines, Inc. v. Industrial Commission, 30 Colo. App. 224, 491 P.2d 106 (Colo. 
App. 1971); Industrial Commission v. Royal Indemnity Co., 124 Colo. 210, 236 
P.2d 293 (1951).  The weight and credibility to be assigned expert testimony on 
the issue of causation is a matter within the discretion of the ALJ. Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). To the extent 
expert testimony is subject to conflicting interpretations, the ALJ may resolve the 
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. 
v. Industrial Commission, 165 Colo. 504, 441 P.2d 21 (1968); Robinson v. Youth 
Track, supra.  

 
An occupational disease, as opposed to an occupational injury, arises not 

from an accident, but from a prolonged exposure occasioned by the nature of the 
employment.  Colorado Mental Health Institute v. Austill, 940 P.2d 1125 (Colo. 
App. 1997).  Occupational diseases are subject to a more rigorous test than 
accidents or injuries before they can be found compensable.  All elements of the 
four-part test mandated by the statute must be met to ensure the disease arises 
out of and in the course of employment.  The claimant bears the burden to prove 
by a preponderance of the evidence that the hazards of the employment caused, 
intensified or aggravated the disease for which compensation is sought.  The 
question of whether the claimant has proven causation is one of fact for the ALJ.  
Faulkner v. Industrial Claim Appeals Office, supra.   
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Section 8-40-201(14) C.R.S. (2010) defines “occupational disease” as: 
 
“A disease which results directly from the employment or the 
conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of 
the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause 
and which does not come from a hazard to which the worker would 
have been generally exposed outside of the employment.” 

The statute imposes additional proof requirements beyond those required 
for an accidental injury by adding the "peculiar risk" test which requires that the 
hazards associated with the vocation must be more prevalent in the work place 
than in everyday life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 
819 (Colo. 1993).  Where there is no evidence that occupational exposure to a 
hazard is a necessary precondition to development of the disease, the claimant 
suffers from an occupational disease only to the extent that the occupational 
exposure contributed to the disability. Id.  Where the disease for which a claimant 
is seeking compensation is produced solely by some extrinsic or independent 
cause, it is not compensable.  Anderson at 824.  The purpose of this rule “is to 
ensure that the disease results from the claimant’s occupational exposure to 
hazards of the disease and not hazards to which the claimant is equally exposed 
outside of employment.”  Saenz-Rico v. Yellow Freight System, Inc., W.C. No. 4-
320-928 (January 20, 1998); see also Stewart v. Dillon Co., W.C. No. 4-257-450 
(November 20, 1996).  Once the claimant makes such a showing, the burden of 
establishing the existence of a nonindustrial cause and the extent of its 
contribution to the occupational disease shifts to the employer.  Cowin & Co. v. 
Medina, 860 P.2d 535 (Colo. App. 1992).  

The hazardous conditions of employment need not be the sole cause of 
the disease.  A preexisting condition does not disqualify a claimant from receiving 
workers' compensation benefits. Rather, where the industrial injury aggravates, 
accelerates, or combines with a preexisting disease or infirmity to produce the 
need for treatment, the treatment is a compensable consequence of the industrial 
injury.  Joslins Dry Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 
(Colo. App. 2001); H and H Warehouse v. Vicory, supra; Seifried v. Industrial 
Commission, 736 P.2d 1262 (Colo. App. 1986). 

Pursuant to W.C. Rule of Procedure 17-2 (A), 7 Code Colo. Regs. 1101-3, 
health care practitioners are to use the Medical Treatment Guidelines referenced 
as Exhibits at W.C. Rule of Procedure 17-7, 7 Code Colo. Regs. 1101-3 (the 
“Medical Treatment Guidelines”) when furnishing medical aid under the Workers’ 
Compensation Act.  The ALJ may also appropriately consider the Medical 
Treatment Guidelines as an evidentiary tool. Logiudice v. Siemans 
Westinghouse, W.C. 4-665-873 (ICAO January 25, 2011).  However the ALJ is 
not required to grant or deny medical benefits based upon the Medical Treatment 
Guidelines.  Thomas v. Four Corners Health Care, W.C. 4-484-220 (ICAO April 
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27, 2009).  The Medical Treatment Guidelines are not definitive, but merely 
guidelines, and the ALJ has the discretion to make findings and orders which 
follow or deviate from the Medical Treatment Guidelines depending upon the 
evidence presented in a particular case.  Jones v. T.T.C. Illinois, Inc., W.C. 4-
503-150 (ICAO May 5, 2006), aff’d Jones v. Industrial Claims Appeals Office, N. 
06CA1053 (Colo. App. March 1, 2007)(not selected for official publication); Nunn 
v. United Airlines, W.C. 4-785-790 (ICAO September 9, 2011).   

In this case, the Claimant, employed as a file maintenance manager, was 
primarily responsible for the physical pricing of all products in the store and 
routinely printed and tore, scanned and hung approximately seven thousand 
price tags per week, with a significant portion of those done on Tuesdays and the 
rest done over the rest of the week.  This involved systematically (1) performing 
hundreds of tears each day, and (2) removing old price tags from aisle racks, 
peeling off the adhesive labels from the new price tags and inserting them in the 
price tag slot; both tasks require repetitive rotation of the wrist and forearm at the 
elbow  The court concludes that although no single work activity of the Claimant’s 
was performed for six or more hours, she performed multiple work tasks requiring 
the same small types of repetitive movements that involve the rotation of her 
wrists, movement of her forearms at her elbows, and hand supination.  
Accordingly, it is more likely than not that the Claimant performed the same types 
of repetitive motions for six or more hours each day, even if the motions were not 
all identical.   
 
 Based on the Claimant’s job activity descriptions and complaints of pain, 
tingling and numbness, along with Dr. Jones’ objective findings, and his opinion 
that there was a greater than 51% probability that Claimant’s condition was 
caused by her duties at work, it is found that the Claimant’s job activities likely 
caused the Claimant’s upper extremity symptoms.  Dr. Jones testified by 
deposition that his diagnosis of bilateral medial and lateral epicondylitis remained 
the same and his testimony on causation remained consistent with his written 
report.  It is acknowledged that Dr. Tracy disagreed with Dr. Jones on the issue 
of whether the cumulative trauma conditions from which the Claimant suffers are, 
within a reasonable degree of medical probability, attributed to her work 
activities. However, the weight of the evidence, based on the Claimant’s 
testimony and physical demonstration of the repetitive actions performed for 
work, as corroborated by the testimony of her co-worker, combined with the 
physical symptoms documented in the medical records and the persuasive 
opinion of Dr. Jones, supports the finding that the Claimant’s upper extremity 
condition was more likely than not caused by her work duties.  Moreover, since 
she stopped working, although still present, her pain is no longer constant, 
implicating proximate causation between her job activity and injury.  Because 
Claimant met her evidentiary burden, it shifts to Respondent to establish that the 
Claimant’s condition was caused by an outside non-industrial event.   
 

Respondent attempted to establish that the Claimant’s condition was 
directly caused by some action collaterally related to her house fire.  Respondent 
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inferred that because the Claimant did not report her symptoms to a doctor until 
after her house burned down, her condition was more likely than not related to 
outside work performed in conjunction with this superseding event.  Dr. Tracy 
opined in his report that her condition was directly caused by having to relocate 
and reorganize her possessions.  However, the Claimant credibly testified that 
the house fire was destructive and there were very few of her family’s 
possessions that were salvageable enough to relocate.  When they finally moved 
back into their home, which took more than six months to repair and restore, 
Claimant did not participate in any moving activities.  She did assist with 
reorganizing her kitchen and her son’s bedroom; however, because they did not 
move back into their home until the middle of May 2012, it could not have caused 
her bilateral medial and lateral epicondylitis.  There was not sufficient evidence of 
any other condition or theory offered by the Respondent to account for her upper 
extremity condition  either.  Accordingly, the Respondent failed to establish the 
existence of an outside, non-industry cause of her upper extremity condition.   
 
 Based on the foregoing, the Claimant has established by a preponderance 
of the evidence that she suffered a compensable occupational disease causing, 
aggravating, combining with, or accelerating the symptoms related to her bilateral 
medial and lateral epicondylitis.   
 

 

Temporary Disability Benefits 

To prove entitlement to TTD benefits, a claimant must prove that the 
industrial injury caused a disability lasting more than three work shifts, that she 
left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995); City of 
Colorado Springs v. Industrial Claim Appeals Office, 954 P.2d 637 (Colo. App. 
1997).  Section 8-42-103(1)(a), C.R.S., requires the claimant to establish a 
causal connection between a work-related injury and a subsequent wage loss in 
order to obtain TTD benefits.  PDM Molding, Inc. v. Stanberg, supra.  The term 
disability, connotes two elements: (1) Medical incapacity evidenced by loss or 
restriction of bodily function; and (2) Impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999).  The impairment of earning capacity element 
of disability may be evidenced by a complete inability to work, or by restrictions 
which impair the claimant's ability effectively and properly to perform his regular 
employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 595 (Colo. App. 1998).  
TTD benefits ordinarily continue until one of the occurrences listed in § 8-42-
105(3), C.R.S.; City of Colorado Springs v. Industrial Claim Appeals Office, 
supra. 

In this case, the Claimant established a causal connection between her 
symptoms of pain and numbness in both arms running from her elbows to her 
hands.  She also established that a work related occupational disease starting on 
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January 1, 2010 that was proximately caused, aggravated, accelerated, or 
combined with the the Claimant’s conditions to induce the bilateral medial and 
lateral epicondylitis and other related symptoms.  The Claimant was unable to 
work because Dr. Jones’ medical restrictions restricted her from performing her 
responsibilities as a file maintenance manager.   Because those restrictions were 
issued on January 9, 2012 and Claimant’s conditions have not yet improved 
enough for Dr. Leppard to certify that she is healthy enough to justify lifting the 
restrictions and return to work.  Even if the Claimant was on FMLA leave for a 
non-work related low back condition from January to April of 2012, the work 
restrictions that were attributable to the upper extremity condition were, 
nevertheless, enough to preclude her from the ability to perform her regular job 
duties.  The Respondent did not provide a modified job offer taking her work 
restrictions into account.  The Claimant has not worked anywhere since January 
9, 2012. The Claimant earns on average $721.12 per week and thus qualifies for 
a TTD rate of $480.00 per week.   
 

The Claimant’s TTD benefits shall be calculated and paid in accordance with 

§ 8-42-105(1) from January 9, 2012 until such time as one of the occurrences 

listed in § 8-42-105(3) terminates temporary total disability payments.  

Because the Claimant’s average weekly income of $721.12 is not in dispute, 

Claimant’s TTD benefits shall be calculated using the AWW of $721.12.   

 
ORDER 

 It is therefore ordered that: 
 
(1)   The Claimant suffers an occupational disease proximately 

causing, aggravating, combining with, or accelerating the 
symptoms related to her bilateral medial and lateral epicondilytis; 
and 

 
(2) The Claimant established that she suffered a compensable injury 

by a preponderance of the evidence; and  

(3)  Respondent shall be liable for all authorized, reasonably 
necessary and related treatment rendered by Dr. Leppard, M.D., 
or provided pursuant to appropriate referral, to cure and relieve 
the Claimant of the effects of her occupational disease.  
Respondent shall pay for this medical treatment in accordance 
with the Official Medical Fee Schedule of the Division of Workers’ 
Compensation; and 
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(4) Respondent shall immediately pay the Claimant TTD benefits 
using an AWW of $721.12 resulting in a TTD benefit of $480.00 
per week from January 9, 2012 continuing until such time as one 
of the occurrences listed in § 8-42-105(3) terminates TTD 
benefits, or until modified or terminated by order; and  

(5) The Insurer shall pay interest to the Claimant at the rate of 8% per 
annum on all amounts of compensation not paid when due; and  

(6)  All matters not determined herein are reserved for future 
determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th 
Street, Suite 1300, Denver, Colorado, 80202. You must file your Petition to 
Review within twenty (20) days after mailing or service of the order, as indicated 
on certificate of mailing or service; otherwise, the Judge's order will be final.  You 
may file the Petition to Review by mail, as long as the certificate of mailing 
attached to your petition shows: (1) That you mailed it within twenty (20) days 
after mailing or service of the order of the Judge; and (2) That you mailed it to the 
above address for the Denver Office of Administrative Courts. For statutory 
reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further 
information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP. You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  November 9, 2012 

Kimberly A. Allegretti 
Administrative Law Judge 
Office of Administrative Courts 

http://www.colorado.gov/dpa/oac/forms-WC.htm�
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant, giving counsel for the 
Respondents 3 working days after receipt thereof to file electronic objections as to form.  
The proposed decision was filed, electronically, on November 26, 2012.  No timely 
objections have been filed.  After a consideration of the proposed decision,  the ALJ has 
modified the proposal and hereby issues the following decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern whether the Claimant’s 

transverse myelitis was caused by a work related flu vaccination.  If so, is the Claimant 
entitled to authorized, reasonably necessary and causally related medical benefits; and, 
is the Claimant entitled to temporary total disability (TTD) benefits from January 20, 2007 
(the date of injury) through February 28, 2008 [the date of maximum medical 
improvement (MMI)]. The Claimant’s burden of proof on all issues designated by the 
Claimant is a “preponderance of the evidence.”  The Respondents are entitled to offsets 
for Employer-financed short-term disability (STD) benefits and for Federal Social Security 
Disability (SSDI) benefits. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Stipulated Facts and Findings 
 
 1. If compensable, the Claimant’s TTD rate is $719.74, which is the State 
maximum s of the date of injury, and the ALJ so finds. Because the case is compensable, 
the ALJ further finds that based on the Claimant’s average weekly wage (AWW) of 
$1,785 (Employer’s First Report of Injury), she is entitled to the maximum TTD rate for FY 
06/07. 
 
 2. The Claimant received company-provided short-term disability (SDT) 
benefits payable at 60% of wages ending April 6, 2007.  She has also received Federal 
Social Security Disability (SSDI) benefits $1,758/month beginning July 1, 2007, and the 
ALJ so finds.  Because the case is compensable, the ALJ further finds that the STD 
benefits equal $1,071 per week; and, the SSDI benefits equal $405.69 per week, ½ of 



  

which is $202.85 per week.  Consequently, the STD benefits exceed the TTD rate and 
the Claimant is not entitled to TTD benefits from January 20, 2007 through April 5, 2007.  
From April 6, 2007 through June 30, 2007, both dates inclusive, a total of 86 days, the 
Claimant is entitled to TTD benefits, without offset, of $719.74 per week, or $102.82 per 
day, in the aggregate subtotal amount of $8,842.52 per day.  For the period from July 1, 
2007 through the day before MMI,, February 21, 2008, both dates inclusive, a total of 236 
days, the Respondents are liable for net TTD benefits (after the $202.85 per week SSDI 
offset) of $515.89 per week, or $73.84 per day, in the subtotal aggregate amount of 
$17,426.24.  Consequently, the Claimant is entitled to a grand total of $26,268.76 in back 
TTD benefits for all periods of time from January 20, 2007 through February 21, 2008 (all 
offsets are included in this sum). 
 
 3. The Claimant reached MMI on February 2, 2008, based on the report and 
testimony of treating physician, Adam Wolff, M.D., and the ALJ so finds. 
 
 
Preliminary Findings 
 
 4. The Claimant worked as a registered nurse (RN) for the Employer.  She 
was performing her job duties during the year 2006.  Her job duties included caring for 
elderly patients as a nurse.  On December 15, 2006, the Claimant obtained a flu 
vaccination from Kaiser Health Facilities.  This was for the benefit of the Employer.  
 
 5. The Employer witness at the first session of the hearing, *A, testified that 
employees who treated patients in the facility were encouraged to obtain flu vaccinations.  
This corroborates the benefit of the flu shot to the Employer. 
 
 6. The Claimant presented to Kaiser Hospital on January 20, 2007.  Her 
complaints to the attending physician Erik Youngblood , M.D., were one week of 
“pressure” in rectal area, thin stools and trouble going without a suppository, trouble 
urinating that started four days previously, stabbing pain in the neck over the previous 24 
hours, and achiness radiating down the back of her legs for about a week. 
 
 7. The Workers’ First Report of Injury, dated August 16, 2007, prepared by the 
Claimant, indicates that she reported her condition to her Employer on January 22, 2007.  
Her testimony corroborates this reporting.  The cause of the Claimant’s transverse 
myelitis was not definitely attributed to the work related flu shot of December 15, 2006 
until her treating neurologist, Adam Wolff, M.D., expressed the opinion that it was in his 
letter of July 17, 2012. 
 
 8. Neurologist Robert  W. Schabbing, M.D., evaluated the Claimant while in 
the emergency room (ER) and recommended her admittance to St. Joseph’s for further 
testing.  
 
 9. The Claimant was admitted to St. Joseph’s on January 20, 2007.  Kersten 
Froyd, M.D., was the doctor on duty at the time of her admission to the hospital. Along 
with Dr. Schabbing, Dr. Froyd treated the Claimant while in the hospital.  She ordered a 



  

lumbar puncture test to evaluate the Claimant’s spinal fluid based on Dr. Schabbing’s 
direction.    
 
 10. The lumbar puncture returned a result of a “predominance of mononuclear 
cells consistent with lymphocytes” on January 23, 2007. 
 
 11. The Claimant was diagnosed with Acute Partial Transverse Myelitis and 
was released from the hospital on January 23, 2007. She was given a Solumedrol IV to 
be administered at home. 
 
 12. In April of 2007, the Claimant saw Dustin Ridout, M.D., in the urology 
department of Kaiser and he noted a history of idiopathic transverse myelitis.  He further 
commented that her urinary symptoms were “classic” signs of neurologic abnormality that 
manifested itself in the urinary system.  
 
Adam Wolff, M.D.  
 
 13. Dr. Wolff became the Claimant’s new neurologist in August 2007 and is the 
now the Claimant’s treating neurologist. 
 
 14. Dr. Wolff testified by deposition, and the transcript was entered into 
evidence at hearing.  In his deposition Dr. Wolff states “I think it is probable (emphasis 
supplied)  that the Transverse Myelitis was related to the flu vaccine.”  Supporting this 
conclusion are the facts that no other causes have been identified, and the Claimant did 
not go on to develop multiple sclerosis.  
 
 15. In a report, dated July 17, 2012, treating neurologist, Dr. Wolff stated: 
 

As her treating neurologist, I believe to a reasonable degree 
of medical probability that [Claimant’s} chronic symptoms are 
related to an episode of transverse myelitis, which in turn is 
related to a side effect from the flu vaccine. 
 

Dr. Wolff re-affirmed this opinion in his deposition testimony.  Therefore, the ALJ finds 
that Dr. Wolff’s opinion corroborates the affirmative opinion of Marcel Kinsbourne, M.D., 
the Claimant’s IME. 
 
Dr. Fagelson    
 
 16. On October 8, 2007, the Claimant sought treatment from James E. 
Fagelson, M.D., for persistent complaints of urinary incontinence.  Dr. Fagelson noted 
that the Claimant had urinary incontinence since her development of transverse myelitis 
in January of 2007.  The Claimant underwent complex urodynamic testing to evaluate her 
bladder complaints.  This testing is summarized by Dr. Fagelson as a neurogenic 
bladder, likely secondary to a history of contracting transverse myelitis.  The ALJ finds 
that it is probable that the Claimant’s bladder problems are causally related to her partial 
transverse myelitis. 



  

 
Respondents’ Independent Medical Examiner (IME), Ronald S. Murray, M.D. 
 
 17. The Respondents retained Dr. Murray as their expert witness.  Dr. Murray’s 
initial report, dated March 12, 2010, states that “his overall impression was “consistent 
with a partial transverse myelitis.”  Further:  “[h]er initial presentation with abnormal spinal 
fluid results is consistent with this diagnosis.”  He recommended a further brain MRI 
(magnetic resonance imaging)  to rule out multiple sclerosis. Dr. Murray was of the 
opinion that it would be difficult to determine whether the condition was work-related 
without a specific cause.  He noted “Transverse Myelitis and inflammatory demyelinating 
conditions following influenza A immunizations are extremely rare.”  The ALJ finds that 
Dr. Murray, essentially, was not able to render an opinion on work-relatedness. 
 
 18. Dr. Murray testified at hearing.  He was qualified as an expert in neurology.  
He testified regarding the Claimant’s initial treatment.  He went into detail regarding the 
fact that the group of doctors at Kaiser, including Dr. Schabbing, ruled out all known 
causes of transverse myelitis.     
 
 19. Dr. Murray stated that he is aware of no body of evidence in neurology that 
would establish that there is a causal connection between an influenza vaccination and 
transverse myelitis.  Dr. Murray stated at hearing that he relied, in part, on the article 
provided by Dr. Paz in order to conclude that he did not believe the flu vaccination 
caused the Claimant’s condition.  
 
 20. The opinions of Dr. Murray and Dr. Paz on work-relatedness of the 
transverse myelitis are in conflict with the opinions of treating neurologist, Dr. Wolff and 
Claimant’s IME, Marcel  Kinsbourne, M.D.  The ALJ makes a rational choice to accept 
and give more weight to the opinions of Dr. Wolff and Dr. Kinsbourne because their 
opinions are definite opinions, and the overall tenor of the opinions of Dr. Paz and Dr. 
Murray are that the relationship between transverse myelitis and the flu vaccination is 
“extremely rare” in the literature and/or there is not enough evidence to establish a causal 
relationship to the flu vaccination.  The ALJ infers and finds that their opinions are 
measured against a near “certainty” standard as opposed to a “probability” standard, or 
they are to the effect that the relationship is epidemiologically not probable, without 
regard to the Claimant’s specific case.  
 
Respondents’ IME, F. Mark Paz, M.D. 
 
 21. On September 12, 2012, the respondents’ retained Dr Paz to complete an 
IME report.  Dr. Paz is not a neurologist.   Of note, Dr. Paz highlighted a single article on 
the subject of Transverse Mellitus. The article discusses there is not enough 
epidemiological evidence to establish a cause and effect relation between vaccinations 
and demyelinating conditions.  The article, however, identifies “postvaccinial myelitis” in a 
list of differential diagnoses for demyelinating myelopathies.  
 
Claimant’s IME, Marcel Kinsbourne, M.D.   
 



  

 22. Dr. Kinsbourne testified as an expert in neurology for the Claimant.  He 
disagreed that there is no body of evidence establishing a causal link, and stated that 
there is such body of literature.  His report references fifteen works that he relied upon.  
(See Claimant’s Ex. 12, p. 98).    
 
 23. Dr. Kinsbourne is of the opinion that acute transverse myelitis is considered 
usually to be immune-mediated.  Further, molecular “mimicry” may be the mechanism.  
Dr. Murray agreed with this mimicry theory:  “There is one viral component out there that 
kind of forms the basis of what we call molecular mimicry, which the virus has an area of 
protein sequences that are similar to a myelin protein.”  Further, “[a]nd so theoretically 
that can—that vaccine can trigger a central demyelinating condition.”   
 
 24. Dr. Kinsbourne is of the opinion that the lack of conclusive epidemiological 
proof does not disprove the causal link between flu vaccination and demyelinating 
conditions.  His medical opinion is that the flu vaccination administered to the Claimant in 
December of 2006 caused her condition of transverse myelitis. 
 
 25. There is relative unanimity among the physicians in this case that the 
Claimant’s condition is transverse myelitis.  The Claimant has not gone on to develop 
multiple sclerosis.  (Deposition of Dr. Wolff).  The Respondents have offered no 
alternative theory for why the Claimant has developed transverse myelitis. 
 
 26. The medical theory that a vaccination can cause an autoimmune disease is 
also accepted by all physicians in the case.  Dr. Wolff states in his deposition that 
vaccinations are thought to be causative.  Dr. Murray raises this concept in his initial 
evaluation letter in March of 2010.  The Respondents’ expert, Dr. Paz, relies upon an 
article that clearly states that demyelinating conditions can be “postvaccinial” in nature.  
 
 27. Though the Respondents’ expert, Dr. Murray, stated that he does not 
believe that a flu vaccine caused the Claimant’s condition, he acknowledged in his report 
that there can be an association between the two.  Furthermore, Dr. Murray draws his 
conclusions based on the objective certainty of epidemiological science.  Dr. Kinsbourne, 
on the other hand, stated that the lack of concrete epidemiological proof does not 
diminish the clinical significance of the potential immune-mediated response.  This 
immune-mediated response, furthermore, is established through case studies that cover 
the spectrum of demyelinating conditions, including encephalomyelitis.   
 
 28. In this case, the Claimant’s expert witnesses, Dr. Kinsbourne, stated that 
there is a distinction between objective scientific proof, and what is required under the a 
“reasonable probability” standard.  Dr. Murray generally agrees with the medical 
plausibility of the molecular mimicry theory.  In arguing against the theory in this case, 
however, he relies on a lack of epidemiological proof.   The ALJ resolves the issue of 
proof in favor of the Claimant’s expert, who is of the opinion that the lack of 
epidemiological conclusive proof does not disprove the causality.  The medical opinion of 
Dr. Kinsbourne is credited that the flu vaccination more likely than not caused the 
Claimant’s transverse myelitis.  The ALJ hereby has made a rational choice between two 
competing opinions on causality, and the ALJ finds that Dr. Kinsbourne’s and Dr. Wolff’s 



  

opinions on causality are more reasonably probable under the facts of this case and the 
reasonable inferences that may be drawn from those facts, 
 
 29. The question of causation in this case is resolved in favor of the Claimant.  
Dr. Kinsbourne reports that transverse myelitis is usually immune-mediated; meaning it is 
created when an infectious agent triggers a “cross-reactive” immune activation against 
the spinal cord. He is of the opinion that the Claimant’s development of transverse 
myelitis occurred after a medically reasonable time interval following her known influenza 
vaccination.  Furthermore, none of the numerous non-vaccine causative agents of 
immune-mediated neurological disease were noted during this time period.  Dr. 
Kinsbourne’s testimony at hearing and his written report are persuasive and credible in 
this regard.   
 
 30. To the extent the Respondents argue that the flu vaccination in this case 
was not mandatory, the flu vaccination was for the mutual benefit of the Employer and 
the Claimant, since the Claimant was working as a RN with elderly patients.  The 
Respondents contend that there existed no absolute requirement to obtain the flu 
vaccination.  Yet the Employer witness clearly conceded that employees were strongly 
encouraged to obtain flu vaccinations, and that the vaccinations created a strong mutual 
benefit for the employee and Employer.  Thus,  the flu vaccination occurred while in the 
course and scope of the Claimant’s employment.   
 
 31. There are no other alternative explanations for the Claimant’s development 
of transverse myelitis.  The ALJ is persuaded that it is more reasonably likely than not 
that the Claimant’s flu vaccination on December 15, 2006, led to an immune-mediated 
response and subsequent development of the demyelinating condition of transverse 
myelitis. 
 
Ultimate Findings 
 
 32. The Claimant sustained a compensable occupational disease, transverse 
myelitis that became debilitating on January 20, 2007, when she left work, was unable to 
work and earned no wages thereafter.  This is based on the Claimant’s testimony and her 
receipt of Employer-finance STD benefits.   There is no evidence to the contrary. 
 
 33. The Claimant’s AWW of $1,785 entitles her to the maximum TTD rate of 
$719.74 per week for FY 06/07.  
 
 34. Claimant has been unable to return to her job as a RN.  She is currently 
receiving SSDI benefits on a monthly basis.  She was unable to work from January 20, 
2007 through February 21, 2008, the day before MMI, both dates inclusive, a total of 410 
days 
 
 35. The Claimant received company-provided short-term disability (SDT) 
benefits payable at 60% of wages ending April 6, 2007.  She has also received Federal 
Social Security Disability (SSDI) benefits $1,758/month beginning July 1, 2007, and the 
ALJ so finds.  The ALJ further finds that the STD benefits equal $1,071 per week; and, 



  

the SSDI benefits equal $405.69 per week, ½ of which is $202.85 per week.  
Consequently, the STD benefits exceed the TTD rate and the Claimant is not entitled to 
TTD benefits from January 20, 2007 through April 5, 2007 because there is a 100% offset 
of Employer-financed STD benefits.  From April 6, 2007 through June 30, 2007, both 
dates inclusive, a total of 86 days, the Claimant is entitled to TTD benefits, without offset, 
of $719.74 per week, or $102.82 per day, in the aggregate subtotal amount of $8,842.52 
per day.  For the period from July 1, 2007 through the day before MMI, through February 
21, 2008, both dates inclusive, a total of 236 days, the Claimant is entitled to net TTD 
benefits (after the $202.85 per week SSDI offset) of $515.89 per week, or $73.84 per 
day, in the subtotal aggregate amount of $17,426.24.  Consequently, the Claimant is 
entitled to a grand total of $26,268.76 in back TTD benefits for all periods of time from 
January 20, 2007 through February 21, 2008 (all offsets are included in this sum). 
 
 36. The Claimant is entitled to the Respondents payment for all authorized, 
reasonably necessary and causally-related medical treatment for her transverse myelitis, 
with the onset of January 20, 2007.  However, there is no persuasive evidence that the 
Respondents were given the opportunity to address medical referrals as a work-related 
issue until July 17, 2012, when treating neurologist, Dr. Wolff rendered a definite opinion 
that the Claimant’s transverse myelitis was work-related.  As reasonable persons, the 
Employer could not suspect that the Claimant’s condition was work-related before July 
17, 2012.  This proposition is corroborated by the medical reports prior to that time, 
wherein the condition was characterized as “idiopathic.”  Before that time, the Claimant 
treated with her healthcare provider, Kaiser Permanente. 
 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the ALJ 
is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). The 
ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals Office, 8 
P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned evidence is a 
matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 
186 (Colo. App. 2002).  The same principles concerning credibility determinations that 
apply to lay witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 
Colo. App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, 
the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ testimony 
and/or actions (this includes whether or not the expert opinions are adequately founded 
upon appropriate research); the motives of a witness; whether the testimony has been 



  

contradicted; and, bias, prejudice or interest.  See Prudential Ins. Co. v. Cline, 98 Colo. 
275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder should consider an 
expert witness’ special knowledge, training, experience or research (or lack thereof).  See 
Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, the ALJ finds the 
opinions of Dr. Wolff, the treating neurologist, and Dr. Kinsbourne more persuasive and 
credible than the opinions of Dr. Murray and Dr. Paz.  The opinions of Dr. Wolff and Dr. 
Kinsbourne support a determination of compensability. 
 
Substantial Evidence 
 
 b. An ALJ’s factual findings must be supported by substantial evidence in the 
record.  Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 429 (Colo. App. 
2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005).  Substantial evidence is “that quantum of probative evidence which a rational fact-
finder would accept as adequate to support a conclusion, without regard to the existence 
of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. 
App. 1995).  An ALJ’s resolution on questions of fact must be upheld if supported by 
substantial evidence and plausible inferences drawn from the record.  Eller v. Indus. 
Claim Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As found, the ALJ 
made a rational choice that the opinions of Dr. Kinsbourne and Dr. Wollf were adequate 
to support a causal relationship between the Claimant’s transverse myelitis and her work-
related flu vaccination. 
 
Occupational Disease/Compensability 
 
 c. An “occupational disease”   means a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Industrial Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, Claimant has proven an occupational disease with a last 
injurious exposure of January 27, 2011.  As found, the Claimant’s transverse myelitis can 
be fairly traced to the flu vaccination of December 15, 2006, with an onset of disability on 
January 20, 2007.  Therefore, her transverse myletis is a compensable occupational 
disease. 
 
 
 
 
 
Flu Shot/Mutual Benefit to Employer and Employee 
 
 d. An injury sustained while the employee is performing an act for the mutual 
benefit of the employer and the employee is compensable.  Berry’s Coffee Shop, Inc. v. 
Palomba, 423 P.2d 2 (1967).  As found, under the circumstances, the Claimant’s flu 



  

vaccination was for the mutual benefit of the Employer and the Claimant. The employer 
witness clearly conceded that employees were strongly encouraged to obtain flu 
vaccinations, and that vaccinations created a strong mutual benefit for the employee and 
employer.  Thus the flu vaccination occurred while in the course and scope of the 
claimant’s employment.   
 
Medical Benefits 
 
 e. To be a compensable benefit, medical care and treatment must be causally 
related to an industrial injury or occupational disease.  Dependable Cleaners v. Vasquez, 
883 P. 2d 583 (Colo. App. 1994).  As found, the Claimant’s medical treatment is causally 
related to her work-related transverse myelitis with an onset of January 20, 2007.  Also, 
medical treatment must be reasonably necessary to cure and relieve the effects of the 
industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. Morey Mercantile v. Flynt, 97 
Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 
(Colo. App. 1990). As found,  the Claimant’s medical care and treatment, as reflected in 
the evidence, was and is reasonably necessary to cure and relieve the effects of her 
transverse myelitis. 
 
 f. To be authorized, all referrals must remain within the chain of authorized 
referrals in the normal progression of authorized treatment.  See *H Jar Restaurant v. 
Industrial Claim Appeals Office, 862 P. 2d 1026 (Colo. App. 1993); One Hour Cleaners v. 
Industrial Claim Appeals Office, 914 P. 2d 501 (Colo. App. 1995); City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  Consequently, all of the Claimant’s treatment 
for her transverse myelitis must remain in the chain of authorized referrals, beginning with 
the first Employer referral, to be a compensable medical benefit.  As found, there was no 
persuasive evidence that the Employer was given an opportunity to address medical 
referrals for the Claimant’s transverse myelitis as a work-related matter before July 17, 
2012, the date of Dr. Wolff’s definitive opinion that it is work-related. 
 
 g. Ordinarily, an employer is deemed notified of an injury when it has some 
knowledge of accompanying facts connecting the injury or illness with the 
employment.  If an employer as a reasonable person suspects work-relatedness, the 
employer must take workers’ compensation steps to deal with a claimed work injury or 
occupational disease. See Jones v. Adolph Coors Company, 689 P.2d 681 (Colo. App. 
1984).  As found, the Employer had no opportunity to authorize work-related medical care 
for the transverse myelitis until Dr. Wolff opined that it was work-related on July 17, 2012.  
As reasonable persons, the Employer had no reason to suspect that the Claimant’s 
transverse mellitus was work-related until July 17, 2012, when Dr. Wolff rendered a 
definite opinion that it was work-related. Consequently, medical care and treatment for 
the Claimant’s transverse myelitis was not authorized before July 17, 2012.  Fortunately, 
the Claimant’s healthcare provider, Kaiser Permanente, provided her care and treatment 
as a health benefit. 
 
Temporary Total Disability Benefits 
 



  

 h.  To establish entitlement to TTD benefits, the Claimant must prove that the 
industrial injury has caused a “disability,” and that she has suffered a wage loss that, “to 
some degree,” is the result of the industrial disability.  § 8-42-103(1), C.R.S; PDM 
Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Disability from employment is 
established when the injured employee is unable to perform the usual job effectively or 
properly. Jefferson Co. Schools v. Headrick, 734 P.2d 659 (Colo. App.1986).  This is true 
because the employee’s restrictions presumably impair her opportunity to obtain 
employment at pre-injury wage levels.  Kiernan v. Roadway Package System, W.C. No. 
4-443-973 [Industrial Claim Appeals Office (ICAO), December 18, 2000}.    There is no 
statutory requirement that a claimant must present medical opinion evidence from of an 
attending physician to establish her physical disability.  See Lymburn v. Symbois Logic, 
952 P.2d 831 (Colo. App. 1997).  Rather, the Claimant’s testimony alone is sufficient to 
establish a temporary “disability.” Id.  As found, the Claimant’s testimony and the medical 
records establish that the Claimant was TTD from January 20, 2007 through February 21, 
2008. 
 
 i. Once the prerequisites for TTD are met (e.g., no release to return to full 
duty, MMI has not been reached, a temporary wage loss is occurring, modified 
employment is not made available, and there is no actual return to work), TTD benefits 
are designed to compensate for temporary wage loss. TTD benefits are designed to 
compensate for a 100% temporary wage loss.  See Eastman Kodak Co. v. Industrial 
Commission, 725 P. 2d 107 (Colo. App. 1986); City of Aurora v. Dortch, 799 P. 2d 461 
(Colo. App. 1990).  As found, the Claimant sustained a 100% temporary wage from 
January 20, 2007 through February 21, 2008, the day before MMI.  The wage loss is 
subject to offsets as detailed below. 
 
Offsets 
 
 j. Section 8-42-103 (1) (d) (I), C.R.S., provides that in cases of employer-
financed disability payments, the temporary benefit shall be reduced, but not below zero, 
by the amount of the employer-financed disability payments.  § 8-42-103  (1) (c) (I), 
provides for an offset of ½ of Federal SSDI payments.  As found, the Claimant received 
company-provided short-term disability (SDT) benefits payable at 60% of wages ending 
April 6, 2007.  She has also received Federal Social Security Disability (SSDI) benefits 
$1,758/month beginning July 1, 2007, and the ALJ so finds.  The ALJ further finds that 
the STD benefits equal $1,071 per week; and, the SSDI benefits equal $405.69 per 
week, ½ of which is $202.85 per week.  Consequently, the STD benefits exceed the TTD 
rate and the Claimant is not entitled to TTD benefits from January 20, 2007 through April 
5, 2007 because there is a 100% offset of Employer-financed STD benefits.  From April 
6, 2007 through June 30, 2007, both dates inclusive, a total of 86 days, the Claimant is 
entitled to TTD benefits, without offset, of $719.74 per week, or $102.82 per day, in the 
aggregate subtotal amount of $8,842.52 per day.  For the period from July 1, 2007 
through the day before MMI, through February 21, 2008, both dates inclusive, a total of 
236 days, the Claimant is entitled to net TTD benefits (after the $202.85 per week SSDI 
offset) of $515.89 per week, or $73.84 per day, in the subtotal aggregate amount of 
$17,426.24.  Consequently, the Claimant is entitled to a grand total of $26,268.76 in back 



  

TTD benefits for all periods of time from January 20, 2007 through February 21, 2008 (all 
offsets are included in this sum). 
 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 

 A. The Claimant’s transverse myelitis is a compensable occupational disease 
with an onset date of January 20, 2007. 

B. The respondents shall pay the costs of all authorized, reasonably 
necessary and causally-related medical care and treatment for the Claimant’s transverse 
myelitis after July 12, 2012, subject to the Division of Workers Compensation medical fee 
Schedule.  

 C. The Claimant received company-provided short-term disability (STD) 
benefits payable at 60% of wages ending April 6, 2007.  She has also received Federal 
Social Security Disability (SSDI) benefits $1,758/month beginning July 1, 2007.  The STD 
benefits equal $1,071 per week; and, the SSDI benefits equal $405.69 per week, ½ of 
which is $202.85 per week.  Consequently, the Short-Term Disability (STD) benefits 
exceed the temporary total disability rate and the Claimant is not entitled to temporary 
total disability benefits from January 20, 2007 through April 5, 2007 because there is a 
100% offset of Employer-financed STD benefits.  Consequently, any and all claims for 
TTD benefits from January 20, 2007 through April 6, 2007 are deemed satisfied because 
of the STD offset that exceeds the temporary total disability benefit rate. 
 
  D. Respondents shall pay the Claimant temporary total disability 
benefits, without offset, of $719.74 per week, or $102.82 per day, in the aggregate 
subtotal amount of $8,842.52 per day.   
 
 E. For the period from July 1, 2007 through the day before maximum medical 
improvement,  February 21, 2008, both dates inclusive, a total of 236 days, the 
Respondents shall pay the Claimant net temporary total disability benefits (after the 
$202.85 per week SSDI offset) of $515.89 per week, or $73.84 per day, in the subtotal 
aggregate amount of $17,426.24.   
 
 F. Consequently, the Claimant is entitled to a grand total of $26,268.76 in back 
temporary total disability benefits for all periods of time from January 20, 2007 through 
February 21, 2008 (all offsets are included in this sum). 

 

G. The Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due. 

H. Any and all issues not determined herein are reserved for future decision.  

 DATED this______day of December 2012. 



  

 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-822-265 

ISSUE 

 Did claimant overcome Dr. Santilli’s determination of maximum medical 
improvement by clear and convincing evidence? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

1. Claimant worked for employer as a certified nursing assistant (CNA). 
Claimant sustained a cervical strain and right shoulder injury while working as a CNA on 
August 19, 2009. Insurer has admitted liability for claimant’s injury.  

2. Employer referred claimant to Physicians Assistant Amelia Carmosino, PA-
C, and Lawrence Cedillo, D.O., for medical treatment on August 19, 2009. After more 
than a year of treatment, PA-C Carmosino and Dr. Cedillo determined that claimant 
reached maximum medical improvement (MMI) as of October 26, 2010. 

3. On August 19, 2009, PA-C Carmosino diagnosed a cervical strain, right 
shoulder strain, thoraco-lumbar strain, and bilateral leg pain. PA-C Carmosino referred 
claimant for physical therapy treatment and diagnostic magnetic resonance imaging 
(MRI) scans of her cervical spine region and her right shoulder. PA-C Carmosino referred 
claimant to Lawrence Lesnak, D.O., for several electrodiagnostic (EMG) studies. PA-C 
Carmosino also referred claimant to another osteopathic physician for manipulation 
therapy. 

4. When the above diagnostic and therapeutic treatments failed to alleviate 
claimant’s complaints, PA-C Carmosino referred claimant to Orthopedic Surgeon James 
D. Ferrari, M.D., for a surgical evaluation on February 8, 2010. Dr. Ferrari noted that x-
ray and MRI studies of claimant’s right shoulder showed significant and long-standing 
degenerative changes of the acromioclavicular (AC) joint, but her rotator cuff remained 
intact. Dr. Ferrari diagnosed AC joint arthritis and performed injection therapy. Claimant 
later reported significant improvement of her pain from the injection. Based upon this, Dr. 
Ferrari performed surgery on April 6, 2010: A right shoulder arthroscopic subacromial 
decompression and right distal clavicle release. 



  

5. PA-C Carmosino referred claimant back to Dr. Lesnak on September 2, 
2010, for recommendations whether claimant should undergo another EMG study of her 
right upper extremity, neck, and suprascapular region. Dr. Lesnak reported: 

It is my opinion that [claimant’s] symptoms were most likely related to 
ongoing right shoulder girdle myalgias, although I could not entirely rule 
out an underlying neurologic abnormality such as a brachial plexopathy, 
etc. I agree with [PA-C Carmosino] that the patient should undergo the 
[EMG] study ….  

(Emphasis added). Following his physical examination of claimant, Dr. Lesnak assessed: 

Intermittent/frequent pain behaviors and nonphysiologic findings that may 
indicate some degree of somatization disorder/functional overlay. 

Dr. Lesnak recommended proceeding with the EMG study to rule out nerve pathology, 
and claimant agreed. 

6. Dr. Lesnak performed the EMG study on September 2nd, which ruled out 
electrophysiologic evidence of nerve abnormality. Dr. Lesnak attributed claimant’s 
ongoing complaints to muscle pain in the area of the right shoulder girdle. Dr. Lesnak 
concluded: 

Based on this [EMG study], it is my opinion [claimant] has nearly reached 
maximum medical improvement …. She apparently is scheduled to return 
to see Dr. Ferrari and Amelia Carmosino on 9/20/10. If Dr. Ferrari 
recommends no further surgical intervention directed at her right shoulder, I 
am not sure there is much left to offer [claimant] in the form of treatment. 

Dr. Lesnak recommended a functional capacity evaluation (FCE) to assess claimant’s 
permanent work restrictions. 

7. Dr. Ferrari reevaluated claimant on September 20, 2010. Dr. Ferrari noted 
claimant had reached 6 months from her arthroscopic decompression and distal clavicle 
resection surgery. Dr. Ferrari also noted that he had injected the sheath of the long head 
of the biceps tendon some four weeks earlier, which claimant reported provided her a 
couple of weeks of very good relief. Dr. Ferrari noted claimant had undergone a recent 
EMG study by Dr. Lesnak. Following his examination of claimant, Dr. Ferrari wrote: 

I think [claimant] is at the point where she has failed conservative measures 
with residual biceps tendinitis. I would recommend an arthroscopic biceps 
release for her. I will await the results on the EMG to make sure there are 
no other issues [to explain claimant’s pain complaints]. 

Dr. Ferrari thus wanted to review Dr. Lesnak September 2, 2010, EMG studies before 
proceeding with any additional surgery. 

8. Claimant returned for an evaluation by PA-C Carmosino on October 14, 
2010.  PA-C Carmosino wrote that claimant reported the following: 



  

[She r]eceived a call yesterday from Dr. Ferrari’s office informing her that 
surgery for right biceps tendon release has been denied by the insurance 
company. 

PA-C Carmosino anticipated placing claimant at MMI following the FCE. PA-C Carmosino 
wrote: 

Once the FCE is scheduled, we will schedule an impairment rating with Dr. 
Lesnak. 

PA-C Carmosino referred claimant for the FCE, which she underwent on October 25, 
2010. As found above, PA-C Carmosino and Dr. Cedillo determined that claimant had 
reached MMI as of October 26, 2010.  

9. Dr. Lesnak reevaluated claimant on November 18,  2010, and reported the 
following: 

Since my previous evaluation, [claimant] states Dr. Ferrari did not 
recommend any further surgery directed at her right shoulder.   

(Emphasis added). Contrary to this history, claimant testified she told Dr. Lesnak that Dr. 
Ferrari recommended another surgery. Dr. Lesnak agreed with PA-C Carmosino that 
claimant’s treatment had reached the point of MMI. Dr. Lesnak reviewed the FCE results 
and remarked that claimant gave questionable effort on testing. 

10. On November 18th, Dr. Lesnak evaluated claimant’s permanent medical 
impairment at 11% of the right upper extremity according to the American Medical 
Association Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) 
(AMA Guides). Dr. Lesnak ruled out any impairment based upon injury to the cervical 
region of claimant’s spine; her wrote: 

There is absolutely no evidence that [claimant] sustained any specific 
injuries to her cervical spine region …. 

Dr. Lesnak reported: 

Although [claimant] appeared to give good effort during range of motion 
testing of her right shoulder, she needed extensive verbal 
encouragement. Initially she would say “I can’t do it anymore,” but with 
verbal encouragement she was able to achieve much better range of 
motion …. 

(Emphasis added). Dr. Lesnak continued to diagnose subjective complaints of right 
shoulder pain with frequent pain behaviors and nonphysiologic findings, meaning 
claimant’s subjective complaints lacked objective explanation on a physiological basis.  

11. Insurer filed a Final Admission of Liability admitting liability for permanent 
partial disability benefits in the amount of $5,812.89, based upon Dr. Lesnak’s rating of 
11% of the right upper extremity. 



  

12. At claimant’s request, Neurologist Edwin M. Healey, M.D., performed an 
independent medical examination on January 12, 2011. Claimant reported to Dr. Healey 
that the multiple therapeutic treatments and surgery by Dr. Ferrari failed to provide her 
any significant improvement in her pain. Upon physical examination, Dr. Healey found 
claimant complained of pain with passive range of motion maneuvers. Dr. Healey 
diagnosed residual pain from an acute cervical sprain/strain and from an acute right 
shoulder sprain/strain superimposed upon AC joint osteoarthritis. Dr. Healey also 
diagnosed clinically significant right bicipital tendinitis, as well as other problems. Dr. 
Healey opined that claimant had not reached MMI. Dr. Healey recommended another 
repeat EMG study by a physician other than Dr. Lesnak and additional surgery by Dr. 
Ferrari. Dr. Healey evaluated claimant’s permanent medical impairment at 24% of the 
whole person based upon the AMA Guides. Dr. Healey included values in his rating for 
impairment of the cervical region of claimant’s spine and for the distal clavicle resection 
surgery, neither of which Dr. Lesnak included in his impairment rating. 

13. Claimant disagreed that she had reached MMI and requested a division 
appointed independent medical examination (DIME) through the Division of Workers’ 
Compensation. The division appointed Susan Santilli, M.D., the DIME physician.  

14. Dr. Santilli examined claimant with the aid of an interpreter on April 20, 
2011, and reviewed the medical record history. Dr. Santilli quoted Dr. Lesnak’s 
impression on September 2, 2010, as follows: 

Intermittent/frequent pain behaviors and nonphysiologic findings that may 
indicate some degree of somatization disorder/functional overlay. 

Dr. Santilli also noted that Dr. Ferrari recommended arthroscopic release of the biceps 
tendon and that insurer had denied the request for surgery. Dr. Santilli reviewed Dr. 
Healey’s report, noting Dr. Healey’s findings and concerns: 

[Dr. Healey] felt that [claimant] was not at MMI and that Dr. Lesnak 
minimized or ignored the cervical component of her chronic pain. There was 
also no rating given for the distal clavicle resection. Also, the 
recommendation from Dr. Ferrari for the biceps tendon release was 
ignored. It was recommended that she go back and see Dr, (sic) Ferrari for 
the second surgery. A third EMG by another physician was also 
recommended. 

Dr. Santilli noted that Dr. Healey had rated claimant’s impairment at 24% of the whole 
person. 

15. Upon physical examination, Dr. Santilli noted: 

While [claimant] moves around comfortably she does need a lot of verbal 
encouragement when performing range of motion, starting to shake 
about midway through each motion. 

(Emphasis added). Dr. Santilli concluded: 



  

[Claimant] does present with pain behaviors and questionable findings 
of global right upper extremity weakness and the non-physiologic 
numbness and tingling throughout the entire forearm and hand. 

(Emphasis added). Dr. Santilli here telegraphs that she was unable to explain claimant’s 
complaints on a physiologic basis and doubted the reliability of claimant’s complaints of 
pain and other symptoms. Dr. Santilli thus disagreed with Dr. Healey’s recommendations 
and agreed that claimant reached MMI on October 26, 2010, as determined by PA-C 
Carmosino and Dr. Cedillo.  

16. Like Dr. Healey, Dr. Santilli included in her rating values for impairment of 
the cervical region of claimant’s spine and for the distal clavicle resection surgery. Dr. 
Santilli’s rated claimant’s overall impairment at 16% of the whole person according to the 
AMA Guides. Dr. Santilli’s determinations of MMI and permanent impairment are 
presumptively correct unless overcome by clear and convincing evidence. 

17. Insurer filed another FAL on May 19, 2012, admitting liability for $36,200.51 
it had paid in medical benefits and $32,944.10 for permanent partial disability benefits 
based upon Dr. Santilli’s rating of 16% of the whole person. 

18. Although claimant testified that she never refused surgery, that she wants 
surgery, and that she continues to experience pain and restricted motion, Dr. Santilli’s 
report shows she considered these complaints after she interviewed claimant. The issue 
of MMI instead involves a medical determination by Dr. Santilli based upon her interview 
of claimant, her review of the medical record history, and her physical examination 
findings. 

19. Dr. Healey is board certified in Neurology and Occupational Medicine. Dr. 
Healey testified as a medical expert. Dr. Healey interprets Dr. Ferrari’s physical 
examination findings to reasonably show problems with the biceps tendon. According to 
Dr. Healey, Dr. Ferrari wanted to rule out any nerve problem before proceeding with 
surgery. Dr. Healey found no medical record evidence otherwise showing that Dr. Lesnak 
had reviewed Dr. Ferrari’s September 20, 2010, report before placing her at MMI. Dr. 
Healey agreed that claimant’s biceps tendon was normal at the time of Dr. Ferrari’s first 
arthroscopic surgery. Dr. Healey would have referred claimant back to Dr. Ferrari for the 
second surgical procedure. Dr. Healey however stated that the biceps tendon surgery Dr. 
Ferrari recommended is rarely performed because only a small population of patients 
would benefit from surgical release. Dr. Healey suggested that Dr. Santilli might have 
doubted that claimant would benefit from additional surgery based upon physical 
examination findings of symptom magnification. 

20. Claimant failed to show it highly probable that Dr. Santilli’s determination of 
MMI is incorrect. Dr. Santilli’s report shows she fully considered the treatment claimant 
received and understood Dr. Ferrari recommended another surgical procedure, for which 
insurer denied authorization. Dr. Santilli considered Dr. Healey’s medical opinion and 
recommendations but rejected them based upon physical examination findings which 
provided no physiologic explanation for claimant’s complaints of pain and other 
symptoms. Dr. Santilli noted in her report that Dr. Lesnak and other medical providers 



  

also found non-physiologic complaints during their respective physical examinations of 
claimant. Dr. Santilli instead agreed with the MMI determination of Dr. Lesnak, PA-C 
Carmosino, and Dr. Cedillo. Dr. Healey’s medical opinion at most shows a disagreement 
between physicians on the question of MMI. Dr. Healey’s medical opinion fails to show it 
highly probable that Dr. Santilli’s medical opinion is incorrect. 

21. As a result of Dr. Ferrari’s surgical procedure, claimant sustained 
permanent disfigurement consisting of three arthroscopic portal scars about her right 
shoulder. Each scar measures 3/8-inches in diameter and is raised and of different color 
from the surrounding skin. This scarring entitles claimant to an award of additional 
compensation for disfigurement in the amount of $450.00.   

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues she overcame Dr. Santilli’s determination of MMI by clear and 
convincing evidence.  The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physician 



  

is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
A fact or proposition has been proved by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

As found, claimant failed to show it highly probable that Dr. Santilli’s determination 
of MMI is incorrect. Claimant thus failed to overcome Dr. Santilli’s determination of MMI 
by clear and convincing evidence. 

The Judge concludes that Dr. Santilli’s determination that claimant reached MMI 
as of October 26, 2010, should be affirmed.   

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant reached MMI as of October 26, 2010.  

2. Insurer shall pay claimant an award of disfigurement benefits in the amount 
of $450.00. 

3. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

4. Issues not expressly decided herein are reserved to the parties for future 
determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 



  

further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __December 3, 2012_ 

Matthew C. Azer, 
Director & Chief Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-121-888-11 

ISSUES 

 The sole issue determined herein is penalties against respondent.  At the 
conclusion of the hearing, deadlines were established for sequential filing of position 
statements.  Claimant’s reply position statement was due on November 13 and claimant 
filed her position statement on that date.  On that same date, respondent sent an e-mail 
to the clerk requesting permission to file a response to claimant’s reply.  Respondent did 
not file any motion or any such responsive position statement.  Consequently, 
respondent’s e-mailed request to file a response position statement is ignored.  The 
position statements were singularly unhelpful; more of the same likely would not be 
helpful. 

FINDINGS OF FACT 

1. On May 26, 1991, claimant suffered an admitted work injury to her left wrist.  
She eventually underwent surgery on the left wrist.  Claimant then developed reflex 
sympathetic dystrophy (“RSD”) as a result of her injury.  Claimant was eventually 
awarded permanent total disability benefits and continuing medical benefits after 
maximum medical improvement (“MMI”). 

2. In 1995, Dr. Jack Rook became claimant’s authorized treating physician for 
the work injury.  Since that time, Dr. Rook has continued prescriptions for health club 
memberships for claimant to engage in exercises, including hydrotherapy.  Dr. Rook also 
has prescribed a thermal glove for claimant to wear on her left hand while engaging in 
hydrotherapy. 

3. Claimant has been a member of the Lynmar Racquet Club pursuant to the 
prescription for a health club membership.  She diligently attends the club and 
participates in water aerobics, treadmill use, other exercises, use of the hot tub and 
steam room, and other activities for almost five days per week.  She also tries to walk 
three to four miles per day, weather permitting.  Claimant has obtained symptom relief 
with the exercise routine and has avoided narcotic medications. 



  

4. On unspecified occasions during the period from 1995 to present, 
respondent has denied payment of the health club membership prescription.   

5. In the spring of 2010, Dr. Rook renewed claimant’s prescription for a one 
year health club membership.  On April 10, 2010, Dr. Lindenbaum performed an 
independent medical examination (“IME”) for respondent.  Dr. Lindenbaum concluded 
that the health club membership was reasonably necessary medical treatment.  On April 
12, 2010, Nurse Practitioner Hale reviewed claimant’s medical records and concluded 
that the health club membership was reasonably necessary medical treatment.  
Respondent then agreed to pay for the one year health club membership. 

6. On May 1, 2011, Dr. Rook issued a prescription to renew claimant’s health 
club membership for one year.  Dr. Rook gave the prescription form to claimant, who 
gave it to her attorney.   

7. On June 2, 2011, claimant paid $539.40 to the new owner of Lynmar 
Racquet Club for the next one-year membership.  She had to pay for the membership or 
she would have been denied any further use of the health club facilities.  Claimant knew 
as of this date that respondent was not going to voluntarily pay for the membership 
directly to the health club.  She noted that respondent had done this before. 

8. On June 7, 2011, claimant’s attorney wrote to respondent’s attorney to 
demand that respondent reimburse claimant for the health club membership as well as 
for a new thermal glove.   

9. The record evidence does not demonstrate when respondent received the 
June 7 letter from claimant’s attorney.  The June 7, 2011, letter from claimant’s attorney 
contained no certificate of mailing to create a presumption of receipt.   

10. On July 7, 2011, respondent referred the request to Dr. Moshe Lewis in 
California for a medical record review.  On July 11, 2011, Dr. Lewis concluded that the 
prescription for a one year health club membership was not reasonably necessary. 

11. On July 12, 2011, respondent wrote to claimant to deny the request for 
reimbursement of the health club membership, citing the report from Dr. Lewis. 

12. On August 3, 2011, claimant applied for hearing on the sole issue of 
reimbursement for the health club membership and thermal glove. 

13. On September 28, 2011, Dr. Bernton performed an IME for respondents.  
Dr. Bernton concluded that claimant had clear signs of RSD and the prescribed medical 
treatment was reasonably necessary. 

14. On October 11, 2011, respondent’s attorney wrote to claimant that 
respondent agreed to reimburse claimant for the health club membership and thermal 
glove.   

15. On October 13, 2011, respondent issued and mailed a check to claimant for 
$559.12, which included reimbursement for the health club membership fee of $539.40.  



  

The record evidence does not indicate the date that claimant received or negotiated the 
check. 

16. On June 29, 2012, claimant applied for hearing on the issue of penalties for 
“Failure to authorize and pay for Dr. Jack Rook’s prescription for health club membership 
dated 5-1-11, general penalty each day a separate offence as well as specific penalty for 
failure to pay for medical, request for percentage penalty as well as up to $1000 per day 
for each day’s failure to authorize and pay for the health club membership from 7-7-11 
(30 days from letter demanding payment/ 5-1-11 script) until 10-19-11 (date check 
received) violation of 8-43-304(1), 8-43-305.” 

17. The July 7, 2011, referral by the employer to Dr. Lewis clearly documents 
that the employer knew about the request to reimburse claimant for the health club bill.  
At the very least, the employer was required to pay the bill by August 6, 2011.  The 
employer paid the bill on October 13, 2011, when it mailed the reimbursement check to 
claimant.  The employer knowingly delayed payment of the medical bill more than 30 
days after July 7, 2011.  The employer has not demonstrated that the delay from August 
6 to October 13, 2011, was due to excusable neglect.  The employer explicitly denied the 
payment and then set an IME appointment with Dr. Bernton.  Eventually, the employer 
agreed that the health club membership was reasonably necessary and reimbursed 
claimant for the bill.  This delay was not due to neglect; the employer intentionally did not 
pay the bill by August 6, 2011. 

 

CONCLUSIONS OF LAW 

1. Claimant seeks a penalty of 8% of the health club membership pursuant to 
section 8-43-401(2)(a), C.R.S., which provides in pertinent part: 
 

After all appeals have been exhausted or in cases where there have been 
no appeals, all insurers and self-insured employers shall pay benefits within 
thirty days after any benefits are due.  If any insurer or self-insured 
employer knowingly delays payment of medical benefits for more than thirty 
days or knowingly stops payments, such insurer or self-insured employer 
shall pay a penalty of eight percent of the amount of wrongfully withheld 
benefits; except that no penalty is due if the insurer or self-insured employer 
proves that the delay was the result of excusable neglect. . . . The penalties 
shall be apportioned, in whole or part, at the discretion of the director or 
administrative law judge, among the aggrieved party, the medical services 
provider, and the workers' compensation cash fund created in section 8-44-
112(7)(a). 

 
Claimant argues that respondent knowingly delayed payment for more than 30 days after 
receipt of the June 7, 2011, letter to respondent’s counsel, which demanded reimbursement 
to claimant for the health club membership amount.  Claimant argues that respondent has 
not demonstrated that delay was the result of excusable neglect.  Respondent argues that it 
may always contest the reasonable necessity of any specific medical treatment.  See Milco 



  

Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992); Snyder v. Industrial Claim 
Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied September 15, 1997.  
Respondent argues that the record evidence does not demonstrate the date that 
respondent received the June 7 demand letter or otherwise knew of the bill for the health 
club membership.  Respondent also argues that it acted reasonably in obtaining medical 
review of the health club prescription, especially because Dr. Rook provided no medical 
documentation for the prescription on May 1, 2011.  Respondent correctly notes that 
claimant never alleged that the prior authorization provisions in WCRP 16 applied to this 
case.  In fact, neither party cited any of the provisions of WCRP 16 as relevant to the 
analysis under section 8-43-401(2)(a), C.R.S.  Consequently, the Judge will consider the 
statute alone without any regulatory gloss. 
 

2. Initially, both parties have ignored the fact that the 8% penalty provision in 
section 8-43-401(2)(a), C.R.S., did not exist in 1990.  The 1990 version of the statute merely 
authorized the attorney general, district attorney, or division attorney to prosecute any 
actions to enforce the statute or any orders pursuant to the statute.  Subsection (2) was 
added by SB 91-218 and expressly applied only to injuries on and after July 1, 1991.  1991 
Colo. Sess. Laws, Ch. 219, p. 1325.  Section 8-43-401 has been amended several times 
since 1991, although most amendments have not significantly changed its import.  In 2010, 
however, S.B. 10-012 amended section 8-43-401(2)(a) in several important respects.  2010 
Colo. Sess. Laws, Ch. 287, p. 1340.  The penalty applied if the respondent “knowingly” 
rather than “willfully” delayed the payment.  The exception for excusable neglect was added.  
The penalty could be apportioned to the aggrieved party rather than just to the Subsequent 
Injury Fund.  Finally, S.B. 10-012 applied to conduct occurring on or after the applicable 
effective date of the act, which was August 11, 2010.  Neither party has addressed the 
effect of this statutory change on the current claim.  S.B. 10-012 notably also amended 
section 8-43-304(1), C.R.S., to increase the maximum penalty from $500 to $1,000 and to 
require that the aggrieved party receive at least 50% of any such general penalty 
apportionment.  By its express terms, these statutory changes applied to all conduct after 
August 11, 2010, regardless of the date of the injury.  Although prior to August 11, 2010, no 
section 8-43-401(2)(a) penalty applied to the respondent in this May 1991 injury claim, 
respondent’s conduct after the effective date of S.B. 10-012 was made subject to the 
penalty. 
 

3. As found, the July 7, 2011, referral by the employer to Dr. Lewis clearly 
documents that the employer knew about the request to reimburse claimant for the health 
club bill.  At the very least, the employer was required to pay the bill by August 6, 2011.  
The employer paid the bill on October 13, 2011, when it mailed the reimbursement check 
to claimant.  The employer knowingly delayed payment of the medical bill more than 30 
days after July 7, 2011.  The 2010 statutory change substituted “knowingly” for the 
previous standard of “willfully” delaying payment.  “Willfully” means deliberate, intentional 
or obstinate.  “Knowingly” means “with full awareness.”  Merriam-*M On-Line Dictionary.  
This amendment appears to lessen the element that claimant has to prove and focuses 
solely on whether the employer was aware of the bill.  The employer has not 
demonstrated that the delay from August 6 to October 13, 2011, was due to excusable 
neglect.  The employer explicitly denied the payment and then set an IME appointment 
with Dr. Bernton.  In the meantime, claimant appropriately applied for and set a hearing to 



  

seek an order to pay the disputed medical benefits.  Eventually, the employer agreed that 
the health club membership was reasonably necessary and reimbursed claimant for the 
bill.  While respondent is correct that it had the right to dispute the reasonable necessity 
of specific treatment, Milco Construction, supra, it did so at the risk of incurring the 8% 
penalty in section 8-43-401(2)(a), C.R.S.  This statutory provision does not contain an 
exception from the 30-day payment requirement if the respondent disputes the bill.  
Respondent’s delay in this claim was not due to neglect; the employer intentionally did 
not pay the bill by August 6, 2011.  Consequently, the employer is subject to the 8% 
penalty pursuant to section 8-43-401(2)(a), C.R.S.  Claimant was the aggrieved party due 
to the delay in reimbursement of the $539.40.  The entire 8% penalty in the amount of 
$43.15 is payable to claimant.   

4. Claimant also seeks a penalty pursuant to section 8-43-304(1), C.R.S., 
which provides in pertinent part for penalties of up to $1000 per day if respondent 
“violates any provision of articles 40 to 47 of this title, or does any act prohibited thereby, 
or fails or refuses to perform any duty lawfully enjoined within the time prescribed by the 
director or panel, for which no penalty has been specifically provided, or fails, neglects, or 
refuses to obey any lawful order made by the director or panel . . .”   Under section 8-43-
304(1), claimant must first prove that the disputed conduct constituted a violation of statute, 
rule, or order.  Allison v. Industrial Claim Appeals Office, 916 P.2d 623 (Colo. App. 1995); 
Villa v. Wayne Gomez Demolition & Excavating, Inc., W.C. No. 4-236-951 (ICAO, January 
7, 1997).  Second, if the respondent committed a violation, penalties may be imposed only if 
the respondent’s actions were not reasonable under an objective standard.  Pioneers 
Hospital of Rio Blanco County v. Industrial Claim Appeals Office, 114 P.3d 97 (Colo. App. 
2005); Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 (Colo. App. 2003); Pueblo 
School District No. 70 v. Toth, 924 P.2d 1094 (Colo. App. 1996).  The standard is "an 
objective standard measured by the reasonableness of the insurer's action and does not 
require knowledge that the conduct was unreasonable." Colorado Compensation Insurance 
Authority v. Industrial Claim Appeals Office, 907 P.2d 676, (Colo.App., 1995).   
 

5. At hearing, respondent argued that the 1990 version of section 8-43-304(1), 
C.R.S., applied to this May 1991 injury claim.  Respondent, however, argued that the one 
year statute of limitations in section 8-43-304(5), C.R.S., applied in this claim to bar the 
current penalty claim.  Sequential filing of post-hearing position statements was established 
so that claimant could, for the first time, cite the specific statute, rule, or order that was 
allegedly violated by respondent and so that respondent could address the statutory history 
that would make the 1990 penalty provision applicable while also imposing the statute of 
limitations first adopted effective June 1, 1994 by S.B.94-193.  1994 Colo. Sess. Laws, Ch. 
309, p. 1878.  Respondent omitted any discussion of those arguments in its position 
statement.  That omission turns out not to matter because claimant has never cited any 
statute, rule, or order that is allegedly violated by respondent’s conduct. 
 

6. As discussed above, the 2010 amendments appear to make the general 
penalty provisions in the current section 8-43-304(1), C.R.S., applicable to respondent’s 
conduct after August 11, 2010.  Nevertheless, under either the 1990 version or the current 
version of section 8-43-304(1), C.R.S., claimant has failed to prove by a preponderance of 
the evidence that respondent violated any statute, rule, or order.  In 1991, subsection (2) 



  

was added and the previous section 304 was renumbered as subsection (1).  The dollar 
amounts of penalties were increased and the payee of the penalty was deemed to be the 
aggrieved party rather than just the subsequent injury fund.  The substantive penalty 
provision was not changed.  From 1990 to date, claimant has to prove that the disputed 
conduct constituted a violation of statute, rule, or order.  On page three of her position 
statement, claimant simply argues that she has “satisfactorily demonstrated that 
Respondent Employer engaged in unreasonable adjusting tactics in denying and refusing 
Claimant’s health club membership payment in July of 2011.”  Claimant’s argument appears 
to be based on a tort claim for bad faith adjusting, which is completely separate from a 
penalty claim under section 8-43-304(1), C.R.S.  Travelers Insurance Co. v. Savio, 706 P.2d 
1258 (Colo. 1985).  Under section 8-43-304(1), the reasonableness of respondent’s conduct 
becomes relevant only once claimant has demonstrated a violation of statute, rule, or order.  
Far from proving such a violation, claimant has not even alleged any such violation other 
than the failure to pay the medical bill within 30 days, in violation of section 8-43-401(2)(a), 
C.R.S.   
 

7. Because section 8-43-401(2)(a), C.R.S., provides a specific penalty for 
knowingly delaying payment of medical benefits for more than 30 days, claimant cannot, 
based upon violation of section 8-43-401(2)(a), also obtain a penalty pursuant to the 
general penalty provisions in section 8-43-304(1), C.R.S.  *H v. Penrose Hospital, 942 
P.2d 1345 (Colo. App. 1997); Holliday v. Bestop, Inc., 23 P.3d 700 (Colo. 2001); Pena v. 
Industrial Claim Appeals Office, 117 P.3d 84, (Colo. App. 2004).  A separate general 
penalty can be imposed if the respondent also violated a rule or order by failing to provide 
medical treatment or by violating another statutory provision for which there is not specific 
penalty.  Holliday v. Bestop, Inc., supra; Giddings v. Industrial Claim Appeals Office, 39 
P.3d 1211 (Colo. App. 2001); see generally, Phillips & Phillips, Colorado Workers’ 
Compensation Practice and Procedure, 2nd ed., section 9.3.  Claimant has never cited 
any such additional statute, rule, or order that was allegedly violated by respondent in this 
matter.  Unlike the situation in Pena, supra, the allegation here was not that respondent 
failed to provide a medical benefit.  The allegation was simply that respondent failed to 
reimburse claimant within 30 days.  No penalty can be imposed under section 8-43-
304(1), C.R.S. 
 
 

ORDER 

 It is therefore ordered that: 

1. The employer shall pay a penalty in the amount of $43.15 to claimant. 

2. The employer shall pay to claimant interest at the rate of 8% per annum on 
all amounts of penalties not paid when due. 

3. Claimant’s claim for additional penalties under section 8-43-304(1), C.R.S., 
is denied and dismissed. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 



  

Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 3, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-898-02 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence that 
she sustained a compensable occupational disease in the form of bilateral Carpal Tunnel 
Syndrome (CTS) during the course and scope of her employment with Employer. 

 2. Whether Claimant has demonstrated by a preponderance of the evidence 
that she is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of her occupational disease. 

FINDINGS OF FACT 

 1. Claimant is a 50 year old female who suffers from hypothyroidism.  She has 
worked as a Claims Adjuster for Employer for approximately 30 years.  Claimant’s job 
duties involve investigating, evaluating and adjusting insurance claims.  She uses a 
computer keyboard and mouse to perform her job duties. 

 2. Claimant explained that she had been suffering from CTS symptoms for a 
time prior to April 2012.  During April 2012 her symptoms worsened.  She remarked that 
she had been performing extensive computer work.  Claimant testified that, other than 
her job duties, she does not engage in any repetitive activities that require the use of both 
hands. 

 3. On May 14, 2012 Claimant underwent a job demands analysis performed 
by Joseph B. Blythe, MA, CRC.  The report provides that Claimant engaged in sedentary 
job duties that rarely required lifting or carrying in excess of 15 pounds.  The work 



  

environment did not expose Claimant to extreme cold conditions.  Claimant worked a 
total of 45 hours each week that included 40 hours during weekdays and five hours on 
weekends.  She estimated that she spent approximately 80% of her time on a computer.  
Claimant thus worked 31.5 hours each week or 6.3 hours per day on a computer.  The 
report noted that Claimant used the mouse for fewer than four hours each day and that 
none of the risk factors for cumulative trauma disorders under the Division of Workers’ 
Compensation Medical Treatment Guidelines (Guidelines) were present.  Claimant’s job 
duties did not involve the requisite force, repetition or time for the development of a 
cumulative trauma disorder pursuant to the Guidelines. 

 4. On May 25, 2012 Claimant underwent an examination with Authorized 
Treating Physician (ATP) *K J. O’Toole, D.O.  Dr. O’Toole remarked that he had 
reviewed the May 14, 2012 job demands analysis.  He stated that the relevant findings in 
the analysis regarding CTS “are that it did not show the presence of 4 hours of wrist 
flexion greater than 5 degrees, extension greater than 30 degrees or ulnar deviation 
greater than 20 degrees.”  Dr. O’Toole summarized that, based on the job demands 
analysis, he could not state that Claimant’s CTS condition was probably work-related.  He 
thus discharged Claimant from care and directed her to obtain additional treatment 
through her primary care provider. 

 5. On September 26, 2012 Claimant underwent an examination with Kenneth 
H. Duncan, M.D.  He reported that Claimant visited his office to discuss the etiology of 
her CTS.  Dr. Duncan remarked that Claimant had EMG documentation of bilateral CTS.  
He explained that he did not “see any other definite medical causes” besides Claimant’s 
work activities that would explain her condition.  However, Dr. Duncan noted that “there 
are a fair number of people who develop [CTS] out of the blue not related to any one 
specific etiology that can be identified.”  He thus summarized that Claimant’s condition 
was either idiopathic or related to her job duties.  However, Dr. Duncan could not state 
with certainty the cause of Claimant’s CTS. 

 6. The Guidelines provide, in relevant part:   

Indirect evidence from a number of studies supports the conclusion that 
task repetition up to 6 hours per day unaccompanied by other risk factors is 
not causally associated with cumulative trauma conditions.  Risk factors 
that are likely to be associated with specific CTC diagnostic categories 
include extreme wrist or elbow postures, force including regular work with 
hand tools greater than 1 kg or tasks requiring greater than 50% of an 
individual’s voluntary maximal strength, work with vibratory tools at least 2 
hours per day; or cold environments. 

 
W.C.R.P., Rule 17, Exhibit 5, p.16. 

 7. “Good” but not “strong” evidence that occupational risk factors cause CTS, 
as set forth in the Guidelines, include a combination of force, repetition, and vibration, or 
a combination of repetition and force for six hours, or a combination of repetition and 
forceful tool use with awkward posture for six hours, or a combination of force, repetition, 
and awkward posture.  “Some” evidence of occupational risk factors for the development 



  

of CTS include wrist bending or awkward posture for four hours, mouse use more than 
four hours, and a combination of cold and forceful repetition for six hours.  W.C.R.P. Rule 
17, Exhibit 5, pp. 23-24. 

8. Claimant has failed to establish that it is more probably true than not that 
she sustained an occupational disease in the form of bilateral CTS during the course and 
scope of her employment with Employer.  Claimant did not have primary or secondary 
occupational risk factors for the development of CTS pursuant to the Guidelines.  Primary 
risk factors require in excess of six hours per day of force and repetition.  Moreover, 
secondary risk factors for the development of CTS require four hours of force and 
repetition.  Claimant underwent a job demands analysis.  The report noted that Claimant 
used the mouse for fewer than four hours each day and that none of the risk factors for 
cumulative trauma disorders under the Guidelines were present.  Claimant’s job duties 
did not involve the requisite force, repetition or time for the development of CTS.  
Furthermore, Dr. O’Toole stated that the relevant findings in the job demands analysis 
regarding CTS “are that it did not show the presence of 4 hours of wrist flexion greater 
than 5 degrees, extension greater than 30 degrees or ulnar deviation greater than 20 
degrees.”  Dr. O’Toole summarized that, based on the job demands analysis, he could 
not state that Claimant’s CTS condition was probably work-related.  Dr. Duncan was also 
unable to determine with certainty whether Claimant’s condition was idiopathic or work-
related.  Therefore, Claimant’s bilateral CTS was not caused, accelerated, intensified or 
aggravated by her job duties for Employer. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 



  

bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. For a claim to be compensable under the Act, a claimant has the burden of 
proving that she suffered a disability that was proximately caused by an injury arising out 
of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  Proof of causation is a threshold 
requirement that an injured employee must establish by a preponderance of the evidence 
before any compensation is awarded.  Faulkner v. Industrial Claim Appeals Office, 12 
P.3d 844, 846 (Colo. App. 2000); Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. 
App. 1998).  The question of causation is generally one of fact for determination by the 
Judge.  Faulkner, 12 P.3d at 846. 

5. The test for distinguishing between an accidental injury and an occupational 
disease is whether the injury can be traced to a particular time, place and cause.  
Campbell v. IBM Corp., 867 P.2d 77, 81 (Colo. App. 1993).  “Occupational disease” is 
defined by  §8-40-201(14), C.R.S. as: 

[A] disease which results directly from the employment or the conditions 
under which work was performed, which can be seen to have followed as a 
natural incident of the work and as a result of the exposure occasioned by 
the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard 
to which the worker would have been equally exposed outside of the 
employment. 

 6. A claimant is required to prove by a preponderance of the evidence that the 
alleged occupational disease was directly or proximately caused by the employment or 
working conditions.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251, 252 (Colo. App. 1999).  Moreover, §8-40-201(14), C.R.S. imposes proof 
requirements in addition to those required for an accidental injury by adding the "peculiar 
risk" test; that test requires that the hazards associated with the vocation must be more 
prevalent in the work place than in everyday life or in other occupations.  Anderson v. 
Brinkhoff, 859 P.2d 819, 824 (Colo. 1993).  A claimant is entitled to recovery only if the 
hazards of employment cause, intensify, or, to a reasonable degree, aggravate the 
disability for which compensation is sought.  Id.   Where there is no evidence that 
occupational exposure to a hazard is a necessary precondition to development of the 
disease, the claimant suffers from an occupational disease only to the extent that the 
occupational exposure contributed to the disability.  Id. 

7. As found, Claimant has failed to establish by a preponderance of the 
evidence that she sustained an occupational disease in the form of bilateral CTS during 
the course and scope of her employment with Employer.  Claimant did not have primary 
or secondary occupational risk factors for the development of CTS pursuant to the 
Guidelines.  Primary risk factors require in excess of six hours per day of force and 
repetition.  Moreover, secondary risk factors for the development of CTS require four 
hours of force and repetition.  Claimant underwent a job demands analysis.  The report 
noted that Claimant used the mouse for fewer than four hours each day and that none of 



  

the risk factors for cumulative trauma disorders under the Guidelines were present.  
Claimant’s job duties did not involve the requisite force, repetition or time for the 
development of CTS.  Furthermore, Dr. O’Toole stated that the relevant findings in the 
job demands analysis regarding CTS “are that it did not show the presence of 4 hours of 
wrist flexion greater than 5 degrees, extension greater than 30 degrees or ulnar deviation 
greater than 20 degrees.”  Dr. O’Toole summarized that, based on the job demands 
analysis, he could not state that Claimant’s CTS condition was probably work-related.  
Dr. Duncan was also unable to determine with certainty whether Claimant’s condition was 
idiopathic or work-related.  Therefore, Claimant’s bilateral CTS was not caused, 
accelerated, intensified or aggravated by her job duties for Employer. 

 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

Claimant’s request for Worker’s Compensation benefits is denied and dismissed. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 3, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-874-803-01 

ISSUES 

The following issues were raised for consideration at hearing: 
 

1. Whether Claimant sustained her burden of proof to establish that she 



  

suffered a work related injury/occupational disease in the course and scope of her 
employment for the Employer on February 18, 2011; 
 
2. Whether Claimant established by a preponderance of the evidence that she 
is entitled to medical benefits to cure and relieve her of the effect of the industrial injury; 
and  
 
3. What is Claimant’s average weekly wage (AWW). 

 
The issues of temporary partial disability and temporary total disability set forth in 

Claimant’s Application for Hearing and Notice to Set were withdrawn. 
 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact of law are entered. 

1. Claimant currently works as a 911 dispatcher for Employer and has done so since 
June 2000.  Claimant injured her lower back in the course and scope of her employment 
for Employer with a date of injury or disability of February 18, 2011. 
 
2. On February 18, 2011, Claimant’s AWW was $1,243.16.  This wage was 
calculated based on Claimant’s 2010 W-2 income of $64,644.18 divided by 52 weeks.  
Claimant worked a minimum of four days per week, 10 hours per day but also worked on 
occasion up to 14 hours per day and more than four days per week. 
 
3. Claimant worked 249.50 overtime hours in 2010 and 200.90 overtime hours 
in 2011.  Exhibit 25. 
 
4. On February 18, 2011, four hours into a 10 hour shift, Claimant experienced 
the onset of low back pain, on the right side greater than the left.  She associated these 
symptoms with repetitive twisting of her body at the waist to the left to view the 911 
screen and to operate the mouse and keypad, all of which were positioned on the 
extreme left side of her work station.  The setup of Claimant’s work station is shown in 
the photographs contained in Exhibit 16. 
 
5. Claimant reported her injury to Employer on February 18, 2011, and an 
Employer’s First Report of Injury was prepared reflecting injury to the “trunk-low back 
area.”  Claimant alleged “strain or injury by - repetitive motion.” 
 
6. Claimant’s symptoms, arising on Friday, February 18, 2011, increased over 
the weekend.  Claimant went to the Poudre Valley Hospital Emergency Room on 
February 21, 2011.  At Poudre Valley Hospital, Claimant reported: “...pain in her low back 
that began last Friday while at work sitting in a chair.  This increased over the weekend.  
She has tried ice and heat at home along with Advil and Flexeril to no avail.”   
 
7. Claimant was referred to Occupational Health Services by Employer and 



  

Claimant saw Dr. Hansen J. O’Toole on February 22, 2011.  Dr. O’Toole assessed: 
 

Acute onset low back pain, probably secondary to lumbar paravertebral 
muscle spasm.  Work-relatedness is uncertain at this time.  It appears that 
her prior ergonomic problems have been remedied and there was no new 
inciting factor.  However, I figure it would be prudent to perform another job 
site analysis just to ensure there are not any workplace factors that were 
missed initially or have changed in the intervening time (Exhibit 4, p. 33). 
 

8. Claimant credibly testified that her job involved sitting at a work station from 
10-14 hours per day, taking phone calls from the police channel, fire and ambulance data 
channel and radio, operating a key pad, mouse and foot controls and repetitively twisting 
to the left to operate her mouse, keypad and to look at the 911 monitor.  She described 
the pace of work varying from not being particularly busy to extremely busy with repetitive 
and continuous twisting to the left as a significant part of her job.  She stated it was 
twisting to the left at her work station which initiated and then aggravated the symptoms 
in her lower back.  Claimant credibly testified she is right-hand dominant and had to use 
her right hand to effectively and accurately operate the mouse and key pad positioned on 
the left side of her workstation.   
 
9.  *B, another 911 dispatcher, credibly described her job duties as being the 
same as Claimant’s and corroborated Claimant’s testimony regarding her job duties and 
the need to frequently twist to the left to operate the mouse, keypad and view a monitor.  
She credibly testified that the lower part of the 911 dispatcher’s body was generally 
stationary with the dispatcher’s feet operating radio controls with access to the mouse, 
keypad and 911 monitor being accomplished with twisting at the waist. 
 
10. An ergonomic evaluation was performed by Occupational Health Services 
on March 1, 2011.  In the March 1, 2011, report, the evaluator concluded: Claimant’s 
position involves frequent to constant reaching and twisting of trunk in a seated position;  
Claimant’s position involves reaching with right upper extremity with trunk rotation to the 
left.  The evaluator made recommendations for ergonomic improvement of Claimant’s 
work station.     
 
11. Following completion of the Occupational Health Services job site 
evaluation, Dr. O’Toole opined that based on the patient’s repeated trunk rotation with 
her work activities, it is medically probably that her objective findings are related to work 
activities.   
 
12. Claimant saw Dr. O’Toole again on March 24, 2011.  Dr. O’Toole noted the 
recommended changes to Claimant’s work station had not been made yet and stated that 
Claimant should contact his office or her insurer if there is a reoccurrence of problems 
related to this injury. 
 
13. Claimant was released by Dr. O’Toole on March 24, 2011.  Claimant never 
returned to baseline after she was released by Dr. O’Toole but had lingering symptoms in 
her low back.  The recommended changes to her work station were never made. 



  

 
14. In November 2011, Claimant again had an acute onset of low back pain as 
well as right gluteal and upper thigh pain at work.  She went to see Barry G. Hand, D.C. 
on November 21, 2011.  Dr. Hand described right low back pain radiating to the right 
gluteal region and upper thigh with prolonged standing.  Claimant testified her pain was 
caused by her work activities and that she informed Dr. Hand that prolonged standing 
aggravated her symptoms but did not cause her symptoms. 
 
15. Shortly thereafter Claimant left for a vacation in Hawaii, where her activities 
were significantly limited due to back and leg pain.  When she returned from Hawaii, she 
reported her worsening in condition to Employer, who again referred her to Occupational 
Health Services.  Dr. O’Toole assessed a possible lumbar disk herniation with 
radiculopathy and ordered an MRI, as well as prescribed physical therapy and provided 
prescription medication.  In Dr. O’Toole’s December 13, 2011, report, he indicated that it 
was uncertain whether this was a work-related injury/illness. 
 
16. Claimant’s lumbar spine MRI was taken on December 19, 2011.  The MRI 
revealed a L5-S1 large central and right paramedian disk protrusion as well as a L4-5 
broad based disk protrusion and annular tear. 
 
17. Claimant credibly testified her low back pain increased and the pain down 
her right leg extended to her foot with numbness in her right calf.  On December 19, 
2011, Dr. Holthouser, another physician at Occupational Health Services, reported 
Claimant’s pain had increased in her right leg to a level of 8/10 intensity with radiation to 
the mid-portion of her posterior calf and great toe.  Claimant saw Dr. O’Toole on 
December 20, 2011.   Dr. O’Toole documented a worsening in condition with numbness 
on the posterior right calf into the heel and lateral toes.  Dr. O’Toole opined, after 
reconsideration of the patient’s work activities and frequent repeated left twisting of the 
lumbar spine in order to view the 911 monitor to her left, her condition is probably work-
related.  Dr. O’Toole opined that Claimant had an L5-S1 HNP with probable right S1 
radiculopathy which he felt was related to Claimant’s work-related mechanism of injury. 
 
18. Dr. O’Toole reasserted his opinion that Claimant’s condition was work 
related despite the Employer’s assertion that extensive ergonomic improvements to the 
dispatchers’ workstations were undertaken. 
 
19. Claimant and *B credibly testified that there had been no ergonomic 
modifications to the 911 dispatch work stations affecting the requirement of twisting to the 
left to operate the mouse, dial pad and view the 911 monitor as of December 20, 2011. 
 
20. On December 23 and 28, 2011, Employer ordered a work site evaluation, 
which was performed by Harmony Hand and Physical Therapy Center.  Exhibit 14.  
Claimant and Ms. *B credibly testified that the evaluation report was inaccurate because 
Claimant does not get two 15 minute breaks; the evaluation was performed during a slow 
period and the number of calls documented during the period of time observed was not 
an accurate reflection of the amount of calls received; and the evaluation does not 
address the fact that Claimant’s job requires repetitive twisting of the trunk to the left.   



  

 
21. Subsequently, Dr. O’Toole changed his opinion and opined that Claimant’s 
condition was not work-related In his January 3, 2012, report, Dr. O’Toole opined that he 
did not feel the repetition and duration of 911 calls would have “probably” caused the 
patient’s present condition.  On January 5, 2012, Claimant was discharged and released 
to the care of her primary care physician by Dr. O’Toole. 
 
22. On January 13, 2012, Claimant saw her primary care physician, Steven D. 
Broman.  Dr. Broman referred Claimant to Dr. Hans Coester, who Claimant saw on 
February 1, 2012.  Claimant had also been seeing Dr. Timothy Allen, a neurologist, for a 
seizure disorder.  She consulted with Dr. Allen regarding her low back problems on 
January 6, 2012.  She also saw Dr. George Girardi based on the referral of Dr. Hans 
Coester who performed a right L5-S1 selective nerve root block on May 31, 2012.   
 
23. On March 9, 2012, Claimant consulted with Dr. Jeffrey Wunder, a Board 
certified Physical Medicine and Rehabilitation physician, pursuant to the referral of Dr. 
O’Toole. Dr. Wunder noted that Claimant has an underlying degenerative disk disease 
condition and that the repetitive rotational forces caused by frequent twisting of the trunk 
have caused an aggravation of Claimant’s degenerative disk disease and that her 
condition is work-related. Exhibit 15.   
 
24. On January 9, 2012, Respondent sent Claimant for an independent medical 
examination with Dr. Lloyd Thurston.  Dr. Thurston opined that Claimant’s condition was 
not work related.   
 
25. In his June 7, 2012, Dr. Timothy J. Allen opined that Claimant’s work 
environment  “exacerbated her process.”  He commented that Claimant was credible and 
her work station would have exacerbated discomfort in the limbs and back.   
 
26. Dr. Jeffrey Wunder testified by deposition on September 27, 2012.  Dr. 
Wunder testified that, prior to her February 18, 2011, injury, Claimant suffered from 
preexisting lumbar degenerative disk disease.  Dr. Wunder opined that Claimant’s 
torsional or twisting types of activities will both cause and aggravate degenerative disk 
disease.   
 
27. Dr. Wunder testified Claimant’s description of her job duties was consistent 
with those shown in the Occupational Health Services ergonomic evaluation report of 
March 1, 2011.  He testified that Claimant’s work activities reaching with the right upper 
extremity across the body is a risk factor.  And, Dr. Wunder noted that Claimant’s 
workstation required her to keep her feet planted on foot controls so she had to pivot or 
twist with her spine in order to perform her job.  He concluded that, given Claimant’s 
degenerative disk disease, the twisting mechanism described was a significant risk factor 
which probably resulted in her eventual disk herniation. 
 
28. Dr. Wunder noted that Claimant developed symptoms of right low back 
pain, buttock pain and radiating right lower extremity pain in November 2011 at work and 
he stated said symptoms are suggestive of radiculopathy, nerve root compression and 



  

that this would probably represent progression from the symptoms she originally reported 
in February 2011.  Dr. Wunder noted that the MRI report showed a right disk herniation at 
L5-S1 and degenerative disk disease.  These findings correlate with the symptoms 
Claimant had been complaining of.  Dr. Wunder opined that, to a reasonable degree of 
medical probability, Claimant’s twisting on the job contributed to the worsening in her 
lumbar degenerative disk disease.    
 
29. Dr. Thurston disag*B with Dr. Wunder that a degenerative disk is more 
fragile and that Claimant was at an increased risk from twisting in her job duties.  He 
stated that Claimant’s  job does not put any additional stress beyond stresses of daily 
activity on her back.     
 
30. Dr. Thurston’s testimony and opinions are found to be less credible and 
persuasive than the testimony of Claimant’s witnesses, Claimant, Judy *B, and Dr. 
Wunder.   
 

CONCLUSIONS OF LAW 

 Generally 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), Section 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1).  The claimant shoulders the burden of proving entitlement 
to benefits by a preponderance of the evidence, Section 8-43-201.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  The facts in a workers’ compensation case must be interpreted neutrally, 
neither in favor of the rights of the claimant nor in favor of the rights of respondents and a 
workers’ compensation claim shall be decided on its merits.  Section 8-43-201.   
 

 When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness’s testimony and actions, the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions, the motives of the witness, whether the testimony has been contradicted, and 
bias, prejudice, or interest.  See Prudential Insurance Co. V. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); Bodensieck v. Industrial Claim Appeals Office, 183 P.3D 684 (Colo. App. 
2008); Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002).  
 

The ALJ’s factual findings concern only evidence and inferences found to be 
dispositive of the issues involved.  The ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   
 

Compensability 



  

 
Claimant alleges an occupational disease/injury to her lower back caused by 

frequent twisting at the trunk to the left causing stress on her lower back in the 
performance of her job duties as a 911 operator.   

 
Section 8-40-201(2) provides:   

 
Accident, injury, or injuries includes disability or death 
resulting from accident or occupational disease as defined in 
Section (14) of this section.   

 
Section 8-42-201(14) provides: 

 
Occupational disease means a disease which results directly 
from the employment or the conditions under which work was 
performed, which can be seen to have followed as a natural 
incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can 
be fairly traced to the employment as a proximate cause and 
which does not come from a hazard to which the worker 
would have been equally exposed outside of the employment.   

 
Claimant established by a preponderance of the evidence that she suffered an 

injury/occupational disease in her low back in the course and scope of her employment 
for Employer on February 18, 2011.  She was referred to the Employer’s designated 
physician who ordered an ergonomic evaluation of Claimant’s workstation by 
Occupational Health Services.  Said evaluation identified frequent reaching with the right 
upper extremity across Claimant’s body to the left 30 to 33 inches to access 
connect/disconnect of a phone and dial keypad and 30 degrees of trunk rotation in a 
seated position as a risk factor.  The evaluator recommended changes to the workstation 
to eliminate this reaching and trunk rotation.  Based on the results of this ergonomic 
evaluation, Claimant’s authorized treating physician, Dr. O’Toole, concluded Claimant’s 
lower back condition was related to work activities.   

 
The evidence presented at hearing further established that the recommendations 

for modification of Claimant’s workstation were never made by Employer.  Claimant 
continued to perform her job duties, her symptoms continued and on November 21, 2011, 
again while twisting to the left at work, Claimant experienced an acute onset of low back 
pain as well as right gluteal and lower extremity pain.   

 
Dr. O’Toole was an authorized treating physician and he concluded  Claimant’s 

condition had worsened and, after considering Claimant’s work activities and frequent 
twisting to the left, he opined that Claimant’s L5-S1 herniated disk with right S1 
radiculopathy was related to Claimant’s work-related mechanism of injury.  Subsequently, 
Dr. O’Toole opined that Claimant’s condition was not work-related.  Dr. O’Toole’s latter 
opinion was deemed not credible since both Claimant and Judy *B testified that the 
recommended modifications to Claimant’s workstation had never been made and that the 



  

ergonomic report was inaccurate.  The premise behind Dr. O’Toole’s opinion is found to 
be incorrect.   
 

It is evident from the Occupational Health Services ergonomic evaluation as well 
as the credible testimony of Claimant and *B that Claimant’s job duties and workstation 
required Claimant to frequently twist at the waist, to the left, reach 30 to 33 inches with 
her right hand with trunk rotation of 30 degrees.  While admittedly Claimant was not 
engaging in this twisting activity continuously her entire shift, it is evident Claimant’s job 
as a 911 dispatcher was busy and that twisting to the left occurred on a regular basis, 
sometimes occasionally, sometimes frequently and sometimes constantly.  With regard to 
Dr. Thurston’s assertions that Claimant’s job involved nothing different than her activities 
of daily living outside of work, there is no evidence that Claimant engages in frequent 
twisting of her trunk and reaching to the left outside of work.     
 

The testimony of Dr. Jeffrey Wunder is credible and persuasive.  Dr. Wunder 
opined that Claimant has underlying degenerative disk disease which leaves the disks in 
an unstable, fragile condition, more prone to injury with less stress than a normal disk.  It 
is concluded that the stress associated with the frequent trunk rotation of 30 degrees to 
the left with reaching from 30 to 33 inches aggravated the underlying degenerative disk 
process in Claimant’s lower back and caused Claimant to become symptomatic while 
twisting at work on February 18, 2011.  Despite risk factors identified by Occupational 
Health Services, no modifications were made to Claimant’s workstation.  As a result, 
Claimant’s condition progressed and worsened on November 21, 2011, when Claimant 
experienced an acute onset of low back and left leg pain at work and a lumbar disk 
herniation with radiculopathy as demonstrated by MRI.   

 
It is concluded that Claimant’s low back symptoms and injury occurred at work 

because of a mechanism she had to perform repeatedly at work since 2000.  Claimant’s 
condition can be traced to her job as a proximate cause.  Claimant’s condition was not 
shown to be caused by a hazard to which she was equally exposed outside of her 
employment.  Claimant has sustained her burden of proof that she suffered a 
compensable occupational disease as contemplated by Section 8-40-201 (2) and (14).   
 
 Medical Benefits 
 

Claimant’s treatment for her condition was initially provided at Occupational Health 
Services, Respondent/Employer’s authorized treating provider.  When Dr. O’Toole 
determined Claimant’s condition was not work-related, he referred her to her primary 
treating physician to seek medical care.  Pursuant to Dr. O’Toole’s referral, Claimant saw 
her primary care physician, Dr. Steven Broman.  Dr. Broman referred Claimant to Dr. 
Hans Coester for treatment and evaluation who, in turn, referred Claimant to Dr. George 
Girardi for treatment.  I find that the treatment provided by Dr. Broman related to 
Claimant’s low back injury and the evaluation and treatment provided by Drs. Coester 
and Girardi is reasonable, necessary, related to the injury and authorized.  Dr. Steven 
Broman is Claimant’s authorized treating provider.   
 
 Average Weekly Wage 



  

 
Claimant’s average weekly wage on the February 19, 2011, date of injury is 

$1,243.16 based on her 2010 W-2 earnings from Respondent/Employer of $64,644.18 
divided by 52 weeks.   
 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained a compensable occupational disease to her lower back 
on February 18, 2011, with a progression and worsening of her occupational disease on 
or about November 21, 2011.   
 

2. Respondents shall pay for all medical care related to Claimant’s 
occupational disease provided by Drs. Broman, Coester and Girardi as well as future 
medical care that is reasonable and necessary and related to said injury.  Dr. Broman is 
Claimant’s authorized treating provider.   

 
3. Claimant’s average weekly wage is $1,243.16.  
 
4. All other matters not determined are reserved for future determination.   

 
If you are dissatisfied with the Judge’s order, you may file a Petition to Review the 

order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202.  You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts.  For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SBO9-070).  For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 16, OACRP.  You may access a petition to review form at: 
http://www.colordo.gov/dpa/oac/forms-WC.htm. 

DATED:  _December 3, 2012____ 

Margot W. Jones 
Administrative Law Judge 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-793-793-03 

ISSUES 



  

 The sole issue determined herein is whether the Final Admission of Liability 
(“FAL”) closed the claim. 

FINDINGS OF FACT 

1. On May 25, 2008, claimant suffered an admitted work injury when his patrol 
vehicle struck an elk. 

2. Claimant received medical treatment, but was able to return to work for the 
employer without lost time.  Consequently, the insurer did not send claimant any 
temporary disability checks. 

3. At the time of his admitted work injury, claimant resided at [Address 1], 
Florence, Colorado.  He received mail concerning his workers’ compensation claim at this 
address while he resided there. 

4. On approximately April 27, 2009, claimant moved to [Address 2], Florence, 
Colorado.  At that time, claimant completed a change of address form for his employer, 
one for his health insurer, and one for his retirement fund manager.  Claimant gave the 
change of address forms to *H or *D, apparently in the employer’s human resources unit.  
Claimant also told his supervisor, *F about his new address because his supervisor 
needed to know the place that he took his patrol vehicle overnight. 

5. County Technical Services, Inc. (“CTSI”) is the third party adjuster for 
claimant’s workers’ compensation claim.  After his April 27, 2009, move to his new 
address, claimant did not notify CTSI or the Division of Workers’ Compensation about his 
new address.  

6. When he moved his residence, claimant filed a forwarding request with the 
U.S. Post Office.  He received forwarded mail at his new address for some undefined 
period of time.  He did not receive any forwarded mail concerning his workers’ 
compensation claim. 

7. On June 4, 2009, CTSI, on behalf of the insurer filed a general admission of 
liability. 

8. On September 3, 2009, Dr. Venegas determined that claimant was at 
maximum medical improvement (“MMI”) without any impairment for his work injury.  Dr. 
Venegas discharged claimant from his care without need for any further care.  Dr. 
Venegas recommended that claimant continue a prescription for Wellbutrin with his own 
personal care physician. 

9. On September 3, 2009, Dr. Venegas prepared a one-page M-164 report 
that claimant was at MMI without impairment and without need for further medical care.  
On that same date, Dr. Venegas also prepared a narrative report of slightly more than 
one page of text discussing claimant’s subjective report, objective findings, diagnoses, 
and plan.   



  

10. On October 16, 2009, Ms. McDermott, the adjuster at CTSI, prepared the 
FAL that admitted liability only for medical benefits to date and denied all liability for 
temporary or permanent disability benefits or for medical benefits after MMI.  Ms. 
McDermott attached only the one page M-164 to the FAL, but did not attach the narrative 
medical report.  Ms. McDermott admitted that she possessed the narrative report by Dr. 
Venegas, but decided that she only needed to attach the M-164.   

11. On October 16, 2009, Ms. McDermott mailed the FAL with attachment to 
the Division of Workers’ Compensation and to claimant at his old address.   

12. At no time did the employer inform Ms. McDermott or CTSI of claimant’s 
new address.  Ms. McDermott admitted that the procedure at CTSI is that the employer 
would be expected to notify CTSI of any change of address for a claimant. 

13. Claimant did not receive the October 16, 2009 FAL.   

14. Claimant became aware that his claim closed when he tried to refill a 
prescription and was informed of the closure.  Claimant was unaware of the FAL until his 
attorney showed him the document. 

15. On May 25, 2011, claimant telephoned Ms. McDermott to request that his 
claim be reopened, but CTSI denied the request to reopen the claim voluntarily. 

16. Ms. McDermott became the adjuster on claimant’s claim on May 27, 2009.  
From that date forward, she talked directly with claimant only on May 25, 2011. 

17. On June 8, 2011, claimant filed his petition to reopen his claim based upon 
an alleged error by Dr. Venegas. 

18. The insurer failed to attach all medical records from the treating physician 
that supported the FAL.  The narrative report by Dr. Venegas, prepared at the same time 
as the M-164 form, was necessary to enable claimant to make an informed decision 
whether to accept or contest the FAL. 

 
19. Because the employer failed to provide the insurer with claimant’s change 

of address and the insurer failed to mail the FAL to claimant’s correct home address, the 
FAL was not valid to close the claim.   
 

CONCLUSIONS OF LAW 

1. Section 8-43-203(2)(B)(II), C.R.S., authorizes the insurer to close a claim by 
including the required notice in the FAL.  In this case, there is no argument that the FAL 
did not contain the required notice to the claimant.  Section 8-43-203(2)(B)(II)(A), C.R.S., 
also provides in pertinent part, “When the final admission is predicated upon medical 
reports, such reports shall accompany the final admission.”  Similarly, WCRP 5-5(A) 
provides: 



  

When the final admission is predicated upon medical reports, such reports 
shall accompany the admission along with the worksheets or other 
evaluation information associated with an impairment rating. The admission 
shall specify and describe the insurer's position on the provision of medical 
benefits after MMI, as may be reasonable and necessary within the 
meaning of the Act.  The admission shall make specific reference to the 
medical report by listing the physician's name and the date of the report. 

Claimant argues that the FAL in this case did not comply with WCRP 5-5(A) because the 
FAL did not attach the narrative report by Dr. Venegas.  The insurer argues that the FAL 
required attachment only of the M-164 report by Dr. Venegas.  Paint Connection Plus v. 
Industrial Claim Appeals Office, 240 P.3d 429 (Colo.App.2010) held that the rating 
physician’s worksheets had to be attached to the FAL, noting that one purpose of the 
FAL requirements is to put the claimant on notice of the exact basis of the admitted or 
denied liability so that the claimant can make an informed decision whether to accept or 
contest the final admission. See Smith v. Myron Stratton Home, 676 P.2d 1196 
(Colo.1984).  This is not a situation in which no other supporting documents from the 
treating physician existed.  Cf., Aguilar v. Colorado Flatwork, Inc., W.C. No. 4-741-897 
(Industrial Claim Appeals Office, Aug. 3, 2009).  The adjuster admitted that she had the 
narrative report by Dr. Venegas in her possession, but intentionally attached only the one 
page M-164 report.  As in Paint Connection Plus, supra, in the current claim, claimant 
was not provided with all of the supporting medical reports and the FAL was not valid to 
close his claim for compensation. 
 

2. Alternatively, claimant argues that the FAL was not sent to claimant at the 
correct address that he had furnished to the employer.  WCRP 1-4(A) requires that any 
document filed with the Division of Workers’ Compensation must be mailed to each party 
to the claim.  Bowlen v. Munford, 921 P.2d 59 (Colo. App. 1996), required that the FAL 
be mailed to claimant's home address.  Tenorio v. Poudre Valley Hospital, W. C. No. 4-
162-954 (ICAO, March 18, 1999).  Claimant’s failure to inform the Division of Workers’ 
Compensation about his change of address is not determinative in the current matter.  
Hroncheck v. Constellation Concepts, Inc., W. C. Nos. 4-496-790 and 4-380-625 (ICAO, 
July 14, 2003) is distinguishable.  Hroncheck, supra, involved delivery of notice to 
claimant by the Division, not the insurer.  Hroncheck, supra, also merely held that 
claimant did not have standing to assert that notice to the employer was defective.  The 
current case involves whether the insurer correctly mailed the FAL to the claimant.  
Contrary to claimant’s argument, the employer is not self-insured.  The pool is recognized 
as an “insurer” under the workers’ compensation regulatory scheme.  WCRP 1-1(H).  
CTSI then is the adjusting service contracted by the insurer and steps into the shoes of 
the insurer.  Nevertheless, as found, the insurer expected that the employer would 
provide claimant’s change of address to the insurer.  As found, the employer failed to 
provide the insurer with that information.  Consequently, the FAL also was not valid to 
close the claim due to the failure to mail the FAL to claimant’s correct home address. 
 

ORDER 

 It is therefore ordered that: 



  

1. No benefits or penalties were requested and none are ordered herein.  All 
matters not determined herein are reserved for future determination after hearing. 

2. This decision of the administrative law judge does not grant or deny a 
benefit or a penalty and may not be subject to a Petition to Review.  Parties should refer 
to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  If 
a Petition to Review is filed, see Rule 26, OACRP, for further information regarding the 
procedure to be followed. 

DATED:  December 4, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-892-417-01 

ISSUES 

 The issues for determination are compensability and medical benefits. 

FINDINGS OF FACT 

1. Claimant was employed as a deputy sheriff by Employer.  He attended a 
mandatory training for Employer on July 11, 2012.  He helped set up for the training and 
then exercised with a punching bag with some of the other attendees. Claimant’s activity 
level was not higher than what he was accustomed to.  

 
2. After about 20 minutes of working out with the punching bag, Claimant 

began to feel faint and sick.  He sat down.  He began to lose vision, became short of 
breath, felt cold, and began to panic.  He told the instructor he was not well and an 
ambulance was called.   

 
3. Claimant was examined and treated by the EMTs at the scene and in the 

ambulance.  He was transported to the Medical Center of the Rockies.  
 
4. Claimant was examined in the Emergency Department the Medical Center 

of the Rockies.  He underwent an x-ray and an ECG, which were non-diagnostic for  
heart problems.  Claimant was admitted to the hospital overnight for close monitoring. He 
was discharged on July 12, 2012.  His diagnoses on discharge were:  “1) Atypical Chest 
Pain, likely noncardiac; 2) Hx of sick sinus syndrome s/p Permanent Pacemaker 
Placement; and 3) Hyertriglyceridemia.”   

 
5. Claimant’s sick sinus syndrome with a pacemaker and his 

hypertriglycaridema are pre-existing conditions that were not aggravated by his activities 



  

on July 11, 2012. There is nothing to relate Claimant’s atypical chest pain to the activities 
of his employment on July 11, 2012. 

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

 
In order for an injury to be compensable under the Act, it must “arise out of” and 

“occur within the course and scope” of the employment.  Price v. Indus. Claim Appeals 
Office, 919 P.2d 207, 210, 210 (Colo. 1996).  There is no presumption that an injury 
arises out of employment when an unexplained injury occurs during the course of 
employment.  Finn v. Indus. Comm’n, 165 Colo. 106, 108-09, 4437 P.2d 542 (1968).   

 
The symptoms Claimant experienced on July 11, 2012, occurred within the course 

and scope of his employment.  However, Claimant has not established by a 
preponderance of he evidence that any of his treatment or diagnoses from July 11, 2012 
arose out of his employment.  The treatment Claimant received is not related to any of 
the activities of his employment.  The claim is not compensable.  
 

ORDER 

 It is therefore ordered that the claim is denied and dismissed. 

If you are dissatisfied with the ALJ's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the ALJ's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the ALJ; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. For further information regarding 
procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   You may 
access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 4, 2012 



  

 
Bruce C. Friend, ALJ 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO  
WORKERS’ COMPENSATION NO. WC 4-846-770-01 

 
ISSUES 

 Did the claimant prove entitlement to penalties under § 8-43-304(1) 
based on the respondent’s alleged failure timely to file a notice and 
proposal to select a DIME or file a Final Admission of Liability in accordance 
with WCRP 5-5(E)? 

 Did the respondent prove that it “cured” the alleged violation so as to 
require the claimant to prove by clear and convincing evidence that the 
respondent knew or reasonably should have known that it was in violation 
of WCRP 5-5(E)? 

 Did the claimant prove entitlement to penalties under § 8-43-304(1) 
because the respondent violated § 8-42-107.2(2)(b) and WCRP 5-5(E) by 
failing to admit for the authorized treating physician’s 11 percent whole 
person impairment rating?  

 Did PALJ McBride err in denying the claimant’s motion to require the 
respondent to admit liability for permanent partial disability benefits based 
on 11 percent whole person impairment? 

 
FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

 
1. The claimant is a police officer.  On January 20, 2011 he sustained an 

admittedly compensable injury to his left shoulder and neck.   

2. The claimant’s authorized treating physicians include Kathy D’Angelo, M.D., 
and Samuel Y. Chan, M.D.  Dr. D’Angelo referred the claimant to Dr. Chan. 

3. The respondent is a self-insured employer.  Ms. __ (JB) is the respondent’s 
insurance adjuster for the claimant’s injury.  She has a total of nine years of experience 
adjusting workers’ compensation claims in Colorado.  She has been employed as an 
adjuster for the respondent for two years.  She is the respondent’s only workers’ 
compensation insurance adjuster. 

4. On November 30, 2011 Dr. Chan authored a report.  Dr. Chan noted the 
claimant had undergone a rotator cuff repair with subacromial decompression.  Dr. Chan 
further stated the claimant had undergone an epidural steroid injection, a cervical MRI 
that revealed “degenerative-type findings without any significant traumatic injury”, and a 
physical therapy program.  The claimant reported he had returned to work at full duty, 



  

was “was doing rather well” with some pain that was “no longer functionally limiting.”  
Using the “AMA Guides to Evaluation of Permanent Impairment, Third Edition Revised” 
(AMA Guides) Dr. Chan assessed a 6% whole person impairment of the cervical spine 
based on 2% for cervical range of motion deficits and 4% impairment pursuant to Table 
53.  Dr. Chan further assessed “8% upper extremity impairment secondary to [the 
claimant’s] left shoulder range of motion deficits.”  Dr. Chan stated that “if” the 8% upper 
extremity rating was converted the claimant would be entitled to “a total of 5% whole 
person impairment.”  He further stated that “if” one “would combine 6% from the cervical 
spine to 5% whole person impairment from the left shoulder, the patient receives a total 
of 11% whole person impairment” secondary to the industrial injury.  Finally, Dr, Chan 
stated that upon “re-evaluation by Dr. D’Angelo and if agreed with by Dr. D’Angelo, the 
patient will mostly [sic] likely be at maximum medical improvement” (MMI).  Dr. Chan also 
completed ratings worksheets detailing the basis for his ratings.  

5. On December 5, 2011 Dr. D’Angelo examined the claimant and issued a 
report.  Dr. D’Angelo noted the claimant was seen by Dr. Chan who performed an 
impairment rating and stated the claimant “has an 11% whole-person impairment rating.”  
Dr. D’Angelo wrote the claimant had returned to work without restrictions and was 
“presently at MMI for his left shoulder and cervical spine pain.”  Dr. D’Angelo discharged 
the claimant with “11% whole person impairment as per Dr. Chan.” 

6. JB completed notations (adjuster’s notes) concerning events that occurred 
during the adjustment of the claim.  (Claimant’s Exhibit 7).  On December 6, 2011 JB 
generated the following notation: “Dr. Chan 11/30/11 IW is MMI as of 11/30/11 with an 
11% WP rating.”  The ALJ infers from this adjuster’s note that on December 6, 2011 JB 
received Dr. Chan’s November 30, 2011 narrative report, although she may not have 
received the ratings worksheets that he completed in connection with the report. 

7. On December 6, 2011 JB also generated the following notation: “Dr. 
D’Angelo 12/5/11 IW is MMI as of 12/5/11 with an 11% WP rating - post MMI care of 1 
round of injections with Dr. Chan as needed over the next 12 months.”  JB also created a 
note calculating the claimant’s permanent partial disability award based on an “11% WP 
rating.”  JB admitted that she received Dr. D’Angelo’s December 5 report by December 6, 
2012.   

8. JB testified that as of December 6, 2011 she could not have filed a Final 
Admission of Liability (FAL) because she had not received any ratings worksheets.   

9. JB testified she did not receive Dr. Chan’s November 30, 2011 report and 
his ratings worksheets until December 9, 2011.  The ALJ finds JB’s testimony is not 
credible and persuasive insofar as she testified that she did not receive Dr. Chan’s 
November 30, 2011 report until December 9, 2011.  As found above, JB’s December 6, 
2011 adjuster’s note shows that she received Dr. Chan’s November 30, 2011 report on 
December 6.  Further, there is no adjuster’s note documenting that JB received any 
report from Dr. Chan on December 9, 2011.  The ALJ is persuaded that the adjuster’s 
notes recorded at or near the time of the events in question are more accurate and 
reliable than JB’s recollections at the time of the hearing.  However, JB’s December 6, 
2011 note does not refer to the receipt of any ratings worksheets and the ALJ credits JB’s 



  

testimony to the extent she stated that she did not receive the worksheets until December 
9, 2011. 

10. As of December 6, 2011 JB was in possession of sufficient information to 
decide whether to file an FAL or file a notice and proposal (N&P) to select a Divison-
sponsored independent medical examination (DIME) physician.  She had a detailed 
narrative report from Dr. Chan setting forth the specific bases of his impairment rating.  
She also had Dr. D’Angelo’s December 5, 2011 report placing the claimant at MMI and 
adopting Dr. Chan’s impairment rating.   

11. On December 6, 2011 JB sent an email to “Naomi” in Dr. D’Angelo’s office 
requesting that Dr. D’Angelo review Dr. Chan’s impairment rating.  JB stated that Dr. 
D’Angelo had recorded that the claimant had good cervical range of motion and excellent 
shoulder range of motion.  JB asked if Dr. Chan’s rating could be “too high” and stated 
that she “needed some clarification before” she could admit for the rating. 

12. On December 12, 2011 Dr. D’Angelo responded to the email and stated 
she reviewed Dr. Chan’s impairment rating and considered it “appropriate.”  Dr. D’Angelo 
stated that the claimant had trigger point injections and the AMA Guides required a rating 
“as per Dr. Chan’s report.” 

13. On December 19, 2011 JB wrote a letter to Dr. Chan asking him to “provide 
a basis” for the Table 53 cervical impairment rating since the claimant had “no traumatic 
incident but suffers from myofascial pain.”  At hearing JB testified she requested this 
explanation from Dr. Chan because she “had always been taught that you only get a 
Table 53 rating if you’ve had a traumatic injury to the cervical spine,” and it was her 
understanding the claimant had not sustained any such injury.  The claimant was 
provided with a copy of JB’s letter to Dr. Chan. 

14. By January 10, 2012 JB had not received any response to her December 
19 letter to Dr. Chan.  On January 10, 2012 JB filed a N&P to select a DIME.   

15. At hearing JB testified that she filed the N&P because Dr. Chan had not 
responded to her letter and it was “the only way I could continue to hold off and wait for 
Dr. Chan’s explanation.”  JB further testified that she explained to the claimant why she 
filed the N&P and he did not express any dissatisfaction with her action. 

16. JB testified that the N&P was filed more than 30 days after December 9, 
2011, the date she testified that she received Dr. Chan’s November 30 report and his 
ratings worksheets.  JB admitted that she should have filed the N&P within 30 days after 
December 9, 2012, but she did not.  JB explained that she “excluded holidays as days to 
count when I shouldn’t have, so it was just my own clerical error.” 

17. On January 27, 2012 Dr. Chan wrote a letter responding to JB’s inquiry 
concerning the cervical impairment rating.  Dr. Chan stated explained that because the 
claimant had received some benefit from epidural steroid injections “it was felt the pain 
complaint could potentially be more than reactive myofascial dysfunction from the 



  

shoulder injury.”  Therefore Dr. Chan concluded that use of the Table 53 rating was 
appropriate.  This letter was faxed to JB on January 31, 2012. 

18. On February 8, 2012 JB filed an FAL on behalf of the respondent.  The FAL 
listed the date of MMI as December 5, 2012.  The FAL admitted for permanent partial 
disability (PPD) benefits based on 6% of the whole person.  The FAL also admitted for 
PPD benefits based on a scheduled impairment of 8% of the arm at the shoulder.  In the 
remarks section JB wrote that the basis of the permanent disability award was “Per Dr. 
D’Angelo’s 12/5/11 med note – IW is MMI as of 12/5/11 with an 8% UE rating … and 6% 
WP rating.” 

19. JB testified that prior to filing the FAL she met with the claimant to explain it 
to him.  The date of the meeting was set to accommodate the claimant’s schedule. 

20. The claimant testified that based on Dr. D’Angelo’s December 5, 2011 
report he believed he would receive PPD benefits based on the 11% whole person 
impairment rating.  The claimant stated that he considered this a fair rating and would 
have accepted it.  However, when the FAL was filed and the rating was divided between 
the whole person and the upper extremity the claimant considered the award to be unfair 
and contacted counsel to represent him. 

21. On May 8, 2012 claimant’s counsel filed a motion with the Division of 
Workers’ Compensation (DOWC).  The motion argued that because the respondent filed 
a N&P more than thirty days of receiving Dr. D’Angelo’s December 5, 2011 report 
February 8, 2012 FAL should be stricken and the respondent should be ordered to admit 
for Dr. D’Angelo’s 11% whole person impairment rating.  

22. Respondent’s counsel filed a response to the claimant’s May 8, 2011 
motion.  The response advised that the respondent had withdrawn the N&P and instead 
filed the February 8, 2011 FAL.  The respondent further argued that even if the N&P was 
not timely filed, the law did not require an order striking the FAL and ordering them to 
admit for the 11% whole person rating.  Specifically the respondent argued that it was 
“undisputed” that the claimant sustained both whole person and scheduled impairments 
and that the law required them to admit separately for these impairments.  The 
respondents reasoned that the question of whether the scheduled upper extremity 
impairment should be converted to whole person impairment presented a question of fact 
for an ALJ and they were entitled to a hearing on this issue. 

23. On May 9, 2011 Prehearing Administrative Law Judge (PALJ) Thomas 
McBride denied the claimant’s motion. 

24. The claimant filed a motion for reconsideration of Judge McBride’s order 
and he denied this request in an order dated May 15, 2012.  Judge McBride stated that 
the claimant “may apply for hearing on the matter previously decided by this PALJ.” 

CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law: 



  

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, the 
consistency or inconsistency of the witness's testimony and actions; the reasonableness 
or unreasonableness (probability or improbability) of the testimony and actions; the 
motives of the witness; whether the testimony has been contradicted; and bias, prejudice, 
or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); 
CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its merits.  Section 
8-43-201.  The ALJ's factual findings concern only evidence and inferences found to be 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or 
every inference that might lead to conflicting conclusions and has rejected evidence 
contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. Industrial 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

PENALTY FOR LATE FILED FINAL ADMISSION OF LIABLITY 
The claimant argues that the respondent violated WCRP 5-5(E) because it did not file an 
FAL or N&P to select a DIME within 30 days of delivery of Dr. D’Angelo’s impairment 
rating.  The claimant contends that the respondent’s action constituted violation of an 
“order” and warrants the imposition of penalties from January 5, 2012 to February 8, 
2012.  The respondent argues that under the facts it had until January 9, 2012 to file the 
FAL.  The respondent further contends that if there was a violation of WCRP 5-5(E) the 
violation was “cured” and the claimant failed to prove by clear and convincing evidence 
that the JB knew or reasoanbly should have known the respondent was in violation of 
WCRP 5-5(E).  Therefore, the respondent reasons no penalty may be imposed.  The ALJ 
concludes the imposition of a penalty is justified.    
Whether statutory penalties may be imposed under § 8-43-304(1), C.R.S. involves a two-
step analysis.  The statute provides for the imposition of penalties of up to $1,000 per day 
where the insurer “violates any provision of article 40 to 47 of [title 8], or does any act 
prohibited thereby, or fails or refuses to perform any duty lawfully enjoined within the time 
prescribed by the director or the panel, for which no penalty has been specifically 
provided, or fails, neglects or refuses to obey any lawful order made by the director or 
panel…”  Thus, the ALJ must first determine whether the insurer’s conduct constitutes a 
violation of the Act, a rule, or an order.  Second, where the claimant alleges the violation 
of a rule of procedure the ALJ must determine whether any the insurer acted as a 
reasonable insurer would have acted in an effort to comply with the rule.  The 
reasonableness of the insurer’s action depends on whether it was based on a rational 
argument based in law or fact.  Paint Connection Plus v. Industrial Claim Appeals Office, 
240 P.3d 429 (Colo. App. 2010); Jiminez v. Industrial Claim Appeals Office, 107 P.3d 965 
(Colo. App. 2003); but see, Pioneers Hospital v. Industrial Claim Appeals Office, 114 
P.3d 97 (Colo. App. 2005) (standard is less rigorous standard of “unreasonableness”).   
 An “order” is defined to include “any decision, finding and award, direction, rule, 
regulation, or other determination arrived at by the director or an administrative law 
judge.”  Section 8-40-201(15), C.R.S.  Thus, penalties may be imposed for failing, 



  

neglecting or refusing to obey a rule of procedure adopted by the Director of the Division 
of Workers’ Compensation.”  Paint Connection Plus v. Industrial Claim Appeals Office, 
supra; Human Resource Co. v. Industrial Claim Appeals Office, 984 P.2d 1194 (Colo. 
App. 1999).   
 Section 8-43-304(4), C.R.S., the “cure” provision, provides that: 

1. In any application for hearing for a penalty pursuant to 
subsection (1) of this section, the applicant shall state with 
specificity the grounds on which the penalty is being asserted.  
After the date of mailing of such application, an alleged 
violator shall have twenty days to cure the violation.  If the 
violator cures the violation within such twenty-day period, and 
the party seeking such penalty fails to prove by clear and 
convincing evidence that the alleged violator knew or 
reasonably should have known such person was in violation, 
no penalty shall be assessed.  The curing of the violation 
within the twenty-day period shall not establish that the 
violator knew or should have known that such person was in 
violation. 

Thus, if the evidence establishes that a violation is timely “cured” the party seeking the 
imposition of the penalty must prove by clear and convincing evidence that the violator 
knew or reasonably should have known it was in violation.  Higuera v. Bethesda 
Foundation, WC 4-683-101 (ICAO September 22, 2009).  Clear and convincing evidence 
is evidence that renders a factual proposition highly probable and free from serious 
doubt.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1985). 
In workers’ compensation cases parties are presumed to know the applicable law and 
procedures.  Midget Gold Mining Co. v. Industrial Commission, 64 Colo. 218 193 P. 493 
(1920); Cf. Boeheim v. Industrial Claim Appeals Office, 232 P.3d 1247 (Colo. App. 2001) 
(claimant in unemployment insurance case presumed to know the statutory scheme 
governing such benefits).  The ICAO has held that ignorance of a rule of procedure is not 
a defense to an insurer’s obligation to know and follow the rules of procedure.  Hence, 
where the claimant proves that an insurer violated a rule of procedure, the insurer is 
presumed to have known that it was in violation unless it comes forward with evidence to 
the contrary.  See Grant v. Professional Contract Services, W.C. No. 4-531-613 (ICAO, 
January 24, 2005); Varga v. A1 Sewer Master Mountain Water, W.C. No. 4-508-548 
(ICAO July 1, 2004).  
The pertinent portion of WCRP 5-5(E) provides that within “30 days after the date of 
mailing or delivery of a determination of medical impairment by an authorized Level II 
accredited physician” the insurer shall either: “(1) File an admission of liability consistent 
with the physician’s opinion, or (2) Request a Division Independent Medical Examination 
(IME) on the issue of medical impairment in accordance with Rule 11-3.” 
WCRP 5-5(E) mirrors several provisions of § 8-42-107.2, C.R.S.  Section 8-42-107.2 
(2)(b) provides that if a party “disputes a finding or determination of the authorized 
treating physician, such party shall request the selection of an IME.”  The statute further 
provides that in order to request the selection of an “IME” a party must file a “notice and 
proposal,” and that unless the N&P “are given within thirty days after the date … of 
mailing or delivery of the disputed finding or determination” the “authorized treating 



  

physician’s findings and determinations shall be binding on all parties and on the 
division.”  Section 8-42-107.2 (2)(a)(I)(B) that for an insurer or self-insured employer “the 
time for selection of an IME commences with the date on which the disputed finding or 
determination is mailed or physically delivered to the” self insured employer. 
The provisions of § 8-42-107.2 (2)(b) have been treated as “jurisdictional,” meaning that 
failure to comply with the statutory time limit prohibits a party from obtaining a Division-
sponsored independent medical examination (DIME) to challenge the ATP’s findings of 
MMI and the degree of impairment.  Meszler v. Freedom Communications, WC 4-488-
976 (ICAO July 22, 2003). 
The ALJ concludes that respondent violated the provisions of WCRP 5-5(E) by failing to 
file a N&P or an FAL within 30 days of December 6, 2012.  In Servantes v. Exempla, Inc., 
WC 4-779-285 (ICAO July 20, 2010), the ICAO held that the self-insured employer’s duty 
to request a DIME or file an FAL consistent with the ATP’s rating arose when it had “all of 
the necessary factual predicates for determining whether to accept the opinion” of the 
ATP.  The Servantes panel upheld the ALJ’s finding that the self-insured employer had 
sufficient information to trigger its duty under WCRP 5-5(E) when it received the ATP’s 
narrative report setting forth the overall impairment rating and specifically describing the 
Table 53 rating and the range of motion deficits.  The narrative report was found sufficient 
to trigger WCRP 5-5(E) even though the self-insured employer had not received the 
correspondeng ratings worksheets completed by the ATP.  
As determined in Finding of Fact 10, by December 6, 2010 JB was in possession of 
sufficient information to trigger the respondent’s duty to file an N&P to select a DIME to 
challenge the impairment rating issued by Dr. Chan and adopted by Dr. D’Angelo, or to 
file an FAL “consistent” with the rating.  Dr. Chan’s November 30, 2011 report detailed 
the specific bases of both the cervical whole person impairment rating and the upper 
extremity rating (with the equivalent whole-person conversion rating).  Dr. Chan’s 
narrative report provided sufficient detail regarding the rating to trigger the filing 
requirements of WCRP 5-5(E) without regard to whether JB had received the ratings 
worksheets prepared by Dr. Chan.   
Because the duty to request a DIME or file an FAL was triggered on December 6, 2011, 
the respondent had to and including January 5, 2012 to file an N&P or an FAL.  The N&P 
filed by the respondent on January 10, 2012 was not timely filed and consequently did 
not constitute compliance with WCRP 5-5(E).  The respondent did not comply with 
WCRP 5-5(E) until it filed the FAL on February 8, 2012.  Therefore the respondent failed 
to comply with the rule for a period of 33 days (January 6, 2012 through February 7, 2012 
inclusive). 
The ALJ concludes the evidence establishes that the respondent failed to take the steps 
a reasonable self-insured employer would have taken to comply with WCRP 5-5(E).  As 
found, JB was an experienced workers’ compensation adjuster with nine years of 
experience adjusting claims in Colorado.  She was admittedly familiar with WCRP 5-5(E) 
and stated that she erroneously determined the time for filing the N&P because she 
mistakenly excluded holidays from the calculation.  JB offered no rational factual or legal 
basis for making this mistaken calculation, and the ALJ concludes there is none.   
Moreover, the ALJ concludes that JB did not act reasonably in deciding that the time for 
filing an N&P or an FAL commenced running on December 9, 2011 rather than 
December 6, 2011.  As determined in Findings of Fact 5, 6 and 9 JB was in possession 
of Dr. Chan’s November 30, 2011 narrative report and Dr. D’Angelo’s December 5, 2011 



  

report by December 6, 2011.  As determined in Finding of Fact 10 these reports (even 
without worksheets) provided sufficient information for JB to determine the basis of Dr. 
D’Angelo’s impairment rating and determine whether to seek a DIME to challenge the 
rating or admit for it.  The fact that JB desired to obtain additional information from Dr. 
Chan concerning the basis of the cervical rating does not excuse the failure to comply 
with WCRP 5-5(E).  The rule does not contemplate that the employer may take as long 
as it wishes and gather as much information as it desires before deciding whether to 
admit or contest the FAL.  To the contrary, the rule affords the employer 30 days to make 
this determination once it has sufficient information to determine the bases for the ATP’s 
rating.   
The respondent argues it “cured” any violation of WCRP 5-5(E) when JB filed the FAL on 
February 8, 2012.  On February 8, 2012, the respondent took the only option available to 
it by filing an FAL and admitting for its interpretation of Dr. D’Angelo’s impairment rating.  
Since the FAL was filed well before the claimant’s application for hearing seeking 
penalties, the “cure” occurred in sufficient time to trigger the provisions of § 8-43-304(4), 
C.R.S. (under statute the employer must “cure” alleged violation within twenty days after 
the filing of application seeking penalties).  Thus, the claimant was required to prove by 
clear and convincing evidence that the respondent knew or reasonably should have 
known that it was in violation of WCRP 5-5(E) in order to enforce a penalty.  Higuera v. 
Bethesda Foundation, supra. 
The ALJ concludes the claimant proved it is highly probable and free from serious doubt 
that the respondent, acting through its experienced workers’ compensation insurance 
adjuster, reasonably should have known that it was in violation of WCRP 5-5(E) when it 
did not file an N&P or an FAL by January 5, 2012.  JB does not deny awareness of 
WCRP 5-5(E), nor does she deny that the employer violated the rule because she failed 
to file an N&P or an FAL by at least January 8, 2012.  Her only explanation for the delay 
in filing is that she “miscounted” the days because of the intervention of holidays 
(presumably Christmas and New Year’s days).  However, neither JB nor the respondent 
cites any legal authority or factual basis for believing that holidays would extend the 
deadline for complying with WCRP 5-5(E).  
To the contrary, WCRP 1, concerning “Computation of Time/Date of Filing,” provides that 
the computation of days “is consistent with Rule 6 of the Colorado Rules of Civil 
Procedure.”  CRCP 6 provides that in counting time the day of the “act, event, or default 
from which the designated period of time begins to run shall not be included,” but 
thereafter “every day shall be counted, including holidays.”  Similarly, § 2-4-108, C.R.S., 
provides that in computing time limits contained in statutes that if the last day in a period 
is “a Saturday, Sunday, or legal holiday the last day of any period is extended to include 
the next day that is not a Saturday, Sunday, or legal holiday.”  None of these provisions 
would, under the fact pattern present in this case, authorize the extension of the time for 
filing an N&P or FAL under WCRP 5-5(E). 
Further, the ALJ is persuaded it is highly probable and free from serious doubt that the 
respondent through its adjuster JB reasonably should have known that the time for filing 
an N&P or FAL commenced running on December 6, 2011, not December 9, 2011 when 
the adjuster allegedly received the ratings worksheets.  Based on the adjuster’s notes 
described in Findings of Fact 6, 7 9 that by December 6 the adjuster had received 
sufficient information (Dr. Chan’s November 30 report and Dr. D’Angelo’s December 5 



  

report) to trigger its duty under WCRP 5-5(E) to file a N&P to select a DIME or file an FAL 
admitting for Dr. D’Angelo’s rating.   
JB’s only reasons for failing to recognize December 6 as the trigger date under WCRP 5-
5(E) are her testimony that she did not yet received Dr. Chan’s November 30 report until 
December 9 (which testimony the ALJ finds is not credible), and that she did not receive 
Dr. Chan’s worksheets until December 9 and therefore was precluded from filing an FAL 
until that date.  However, the plain language of WCRP 5-5(E) does not require the receipt 
of ratings worksheets to trigger the running of the period for filing a N&P or an FAL, it 
merely requires a “determination” of impairment.   
Moreover, in Servantes v. Exempla, Inc., supra, the ICAO ruled that a “determination” of 
impairment containing “all necessary factual predicates for determining whether to accept 
the opinion of the ATP” is sufficient to trigger the filing requirements of WCRP 5-5(E) 
without regard to the availability of the ATP’s underlying ratings worksheets.  Indeed, the 
Servantes panel stated the “respondent was not at liberty to decline to take action until it 
received the complete range of motion worksheets, and the first alternative available to 
the respondent was “to secure the range of motion worksheet within the thirty-day 
period.”  At the time JB received Dr. Chan’s November 30 narrative report on December 
6, 2011 the ICAO’s decision in Servantes had been available for nearly one and a half 
years.   
The ALJ finds and concludes that considering the facts of this case it is highly probable 
and free from serious doubt that JB, as an experienced workers’ compensation insurance 
adjuster, should have known of the Servantes decision and complied with it for purposes 
determining the filing deadlines under WCRP 5-5(E).  As noted above, parties to workers’ 
compensation cases, particularly skilled adjusters, are presumed to know the law 
surrounding the filing of admissions.  This law includes relevant administrative decisions 
including decisions of the ICAO pertinent to the issue.  To the extent JB was unaware of 
the law the ALJ is persuaded that acting in her capacity as an adjuster she was obligated 
to make reasonable efforts to ascertain it.  JB did not provide any reasonable argument 
for failing to comply with WCRP 5-5(E) as interpreted by Servantes. 
The respondent asserts that the penalty period should terminate when JB filed the N&P 
on January 10, 2012.  The respondent theorizes that by filing the N&P the respondent 
had complied with WCRP 5-5(E).  However, the respondent’s opportunity to file a N&P 
and select a DIME to challenge Dr. D’Angelo’s impairment rating terminated on January 
5, 2012 after the elapse of 30 days from December 6, 2011.  Section 8-42-107.2 (2)(b); 
Meszler v. Freedom Communications, Inc., supra. Thus, by January 6, 2012 the filing of a 
N&P was a meaningless act and did constitute compliance with WCRP 5-5(E).  Rather, 
once the time for filing a N&P passed, the respondent’s only remaining option to comply 
with WCRP 5-5(E) was to file an FAL consistent with the ATP’s impairment rating. 
The ALJ therefore concludes that the respondent violated WCRP 5-5(E) for the period of 
January 6, 2012 through February 7, 2012.  The ALJ further concludes that the 
respondent is subject to penalties for this violation in accordance with § 8-43-304(1). 

AMOUNT OF PENALTIES 
The ALJ has discretion to assess a penalty of up to $1,000 per day for each day the 
Director’s order, WCRP 5-5(E), was violated.  The ALJ may consider a “wide variety of 
factors” in determining an appropriate penalty.  Adakai v. St. Mary Corwin Hospital, W.C. 
No. 4-619-954 (ICAO May 5, 2006).  However, any penalty assessed should not be 
excessive in the sense that it is grossly disproportionate to the conduct in question.  



  

When determining the penalty the ALJ may consider factors including the “degree of 
reprehensibility” of the violator’s conduct, the disparity between the actual or potential 
harm suffered by the claimant and the award of penalties, and the difference between the 
penalties awarded and penalties assessed in comparable cases.  Associated Business 
Products v. Industrial Claim Appeals Office, 126 P.3d 323 (Colo. App. 2005). 
If a penalty is assessed the ALJ has discretion to apportion the penalty between the 
aggrieved party and the workers’ compensation cash fund.  However, at least fifty 
percent of the penalty must be apportioned to the aggrieved party.  Section 8-43-304(1). 
The ALJ concludes that the respondent’s conduct in failing to comply with WCRP 5-5(E) 
for a period of 33 days is somewhat “reprehensible.”  As found, the effect of the 
respondent’s conduct was to delay the payment of permanent partial disability benefits 
for slightly more than one month.  Further, the respondent presented no rational 
argument that its actions were objectively reasonable, and the ALJ is persuaded the 
respondent should have known its conduct was not reasonable.  The respondent’s 
actions are contrary to the statutory objective to assure the quick and efficient delivery of 
disability and medical benefits to injured workers at a reasonable cost to employers 
without the necessity of litigation.”  Section 8-40-102(1), C.R.S. 
In mitigation, the ALJ notes that the delay in this case was of relatively short duration.  
Further, there is no credible or persuasive evidence that the claimant suffered financial 
hardship or deprivation as a result of the relatively brief delay in payment of the 
permanent partial disability benefits.  Indeed, the evidence establishes the claimant had 
returned to his regular employment by December 6, 2011.  (Claimant’s testimony, 
Transcript p. 13).  While the violation of WCRP 5-5(E) could have caused substantial 
injury to the claimant, there is no credible or persuasive evidence that it did. 
The record does not contain any credible or persuasive evidence concerning penalties 
assessed in comparable cases.  There is no credible and persuasive evidence that the 
respondent has engaged in similar conduct in the past so as to establish a pattern of 
disregard for WCRP 5-5(E). 
The ALJ concludes that under the circumstances the respondent should be penalized at 
the rate of $75 per day for the period January 6, 2012 through February 7, 2012, for a 
total of $2475.  The ALJ concludes that $2000 of the penalty should be apportioned to 
the claimant as the “aggrieved party” and $475 should be apportioned to the workers’ 
compensation cash fund.   

PENALTY FOR FAILURE TO ADMIT FOR DR. D’ANGELO’S 11 PERCENT WHOLE 
PERSON IMPAIRMENT RATING 

The claimant next contends the respondent  should be penalized because it was 
obligated to file an admission of liability for the entire 11 percent whole person 
impairment rating referenced in Dr. D’Angelo’s December 5, 2011 report, and that the 
respondent violated this obligation by filing an FAL admitting for 6 percent whole person 
impairment and a scheduled rating of 8% of the arm at the shoulder.  The ALJ concludes 
not penalty may be imposed because the self insured employer had a rational argument 
based in fact and law for filing the February 8, 2012 FAL. 
The claimant reasons that because the respondent failed to file a N&P within 30 days of 
December 6, 2011 § 8-42-107.2(2)(b) operated to “bind” the respondent to admit for Dr. 
D’Angelo’s “unequivocal” 11 percent whole person impairment rating.  The claimant 
argues that it position is buttressed by WCRP 5-5(E) which requires that if the employer 
files an FAL it must be “consistent” with the ATP’s rating.   



  

With regard to the legal issue the ALJ concludes it is entirely permissible for a respondent 
to file an FAL which admits for both whole person and scheduled impairment ratings 
resulting from the same injury.   
Section 8-42-107(1)(a), C.R.S., provides that when an injury results in permanent 
medical impairment and the “injury” is enumerated in the schedule set forth in subsection 
(2) of the statute, “the employee shall be limited to the medical impairment benefits as 
specified in subsection (2).”  If the claimant sustains an injury not found on the schedule § 
8-42-107(1)(b), C.R.S., provides the claimant shall “be limited to medical impairment 
benefits as specified in subsection (8),” or whole person medical impairment benefits.  
Section 8-42-107(2)(b)(II), C.R.S., provides as follows:  

Where an injury causes a loss set forth in the schedule in subsection (2) of 
this section and a loss set forth for medical impairment benefits in 
subsection (8) of this section, the loss set forth in the schedule found in said 
subsection (2) shall be compensated solely on the basis of such schedule 
and the loss set forth in said subsection (8) shall be compensated solely on 
the basis for such medical impairment benefits specified in said subsection 
(8). 

In light of these provisions, and particularly § 8-42-107(2)(b)(II), it has been held that in 
cases where a single industrial injury causes both scheduled and nonscheduled losses 
the “scheduled injury is compensated as a scheduled disability, and the nonscheduled 
injury must be compensated as a whole person impairment.”  Warthen v. Industrial Claim 
Appeals Office, 100 P.3d 581, 583 (Colo. App. 2004).  It follows there was no legal 
impediment to the respondent’s action in admitting for both a scheduled and 
nonscheduled impairment. 
Further, the ALJ concludes that under the facts of this case the respondent had a valid 
factual basis to admit for both scheduled and nonscheduled impairments in the February 
8, 2012 FAL.  Inherent in this conclusion is the ALJ’s rejection of the claimant’s assertion 
that Dr. D’Angelo’s December 5, 2011 report “unequivocally” assigns an 11 percent 
whole person impairment.    
The question of whether a “shoulder injury” should be compensated under the schedule 
as a loss of the arm at the shoulder or as whole person impairment depends on 
application of the “situs of the functional impairment test.”  Warthen v. Industrial Claim 
Appeals Office, supra.When applying the test the term "injury" refers to the part or parts 
of the body that have been functionally disabled or impaired.  Warthen v. Industrial Claim 
Appeals Office, 100 P.3d 581 (Colo. App. 2004); Strauch v. PSL Swedish Healthcare 
System, 917 P.2d 366 (Colo. App. 1996).  Under the situs of the functional impairment 
test the ALJ is required to determine the situs of the functional impairment, not the situs 
of the initial harm, in deciding whether the loss is one listed on the schedule of 
disabilities.  Strauch v. PSL Swedish Healthcare System, supra.  Pain and discomfort that 
limit the claimant's use of a portion of the body may constitute functional impairment.  *L-
Wood v. City of Colorado Springs, W.C. No. 4-536-198 (ICAO June 20, 2005); Vargas v. 
Excel Corp., W.C. No. 4-551-161 (ICAO April 21, 2005).  The ALJ may also consider 
whether the injury has affected physiological structures beyond the arm at the shoulder.  
Brown v. City of Aurora, W.C. No. 4-452-408 (ICAO October 9, 2002).   
Ultimately, determination of whether the claimant has proven functional impairment 
beyond the arm at the shoulder is one of fact for the ALJ.  The issue is distinct from and 



  

should not be confused with the treating physician’s rating of physical impairment under 
the AMA Guides.  Strauch v. PSL Swedish Healthcare System, supra.    
Contrary to the claimant’s argument, the ALJ concludes that Dr. D’Angelo’s December 5, 
2011 impairment rating does not “unequivocally” determine that the claimant sustained 
an 11 percent whole person impairment.  Rather, Dr. D’Angelo states the claimant has 
“an 11 % whole-person impairment rating” and that the claimant “has an 11 % whole-
person impairment as per Dr. Chan.”  Examination of Dr. Chan’s November 30, 2011 
report reflects that Dr. Chan assessed 6 percent whole person impairment for the cervical 
spine and 8 percent “upper extremity impairment” for left shoulder range of motion 
deficits.  Dr. Chan than stated “if” the extremity rating was converted it would result in 5 
percent whole person impairment and “if” combined with the cervical impairment rating 
would result in a “total 11 % whole person impairment” rating.   
The ALJ concludes that it is unclear from Dr. D’Angelo’s December 5, 2011 report 
whether she merely adopted Dr. Chan’s findings and conclusions that the “total” 
impairment would be 11 percent “if” the upper extremity rating was converted to a whole 
person, or whether she intended to opine that the shoulder impairment should be 
converted to a whole person and combined with the cervical impairment for a total rating 
of 11 percent whole person impairment  The ALJ concludes that either interpretation is 
plausible considering that Dr. D’Angelo stated the claimant had 11 percent whole person 
impairment “per Dr. Chan.”  However, regardless of Dr. D’Angelo’s intention, the fact 
remains that her report is ambiguous and affords a plausible basis for the respondent to 
take the position that Dr. D’Angelo did not intend to find that the claimant is unequivocally 
entitled to an 11 person whole person impairment rating, only that the AMA Guides would 
justify an 11 percent rating “if” the shoulder was converted and “if” it was combined with 
the cervical rating.  
 Moreover, as the respondent argues the question of whether the 8 percent upper 
extremity rating should be converted to a whole person rating was not a determination 
within the purview of Dr. D’Angelo as the treating physician.  Rather, that issue is one of 
fact for ultimate determination by an ALJ based on application of the situs of the 
functional impairment test.  Dr. D’Angelo’s opinion on this issue, while perhaps relevant, 
was in no way binding on the ALJ or the self insured employer.  Strauch v. PSL Swedish 
Healthcare System, supra. 
It follows that the claim for penalties based on failure to admit for 11 percent whole 
person impairment must be denied.  The respondent has presented a plausible argument 
based in law and fact that the circumstances of this case did not obligate it to admit for 11 
percent whole person impairment based on the contents of Dr. D’Angelo’s December 5, 
2011 report.  

APPEAL OF JUDGE McBRIDE’S ORDER 
The claimant contends PALJ McBride erred in denying his motion to “strike” the FAL and 
failing to order the respondent to admit for permanent partial disability benefits based on 
11 percent whole person impairment.  The basis of this argument is much the same as 
the claim for penalties based on failure to admit for Dr. D’Angelo’s December 5, 2011 
percent whole person impairment rating. Specifically the claimant reasons that by failing 
to file a N&P within 30 days of December 6, 2011 § 8-42-107.2 (2)(b) compelled the 
respondent to admit for the11 percent rating.  The ALJ disagrees with this argument. 
As determined above, Dr. D’Angelo’s December 5 report does not “unequivocally” 
establish that she is of the opinion that the claimant is entitled to an 11 percent whole 



  

person impairment rating.  Rather, one plausible reading of Dr. D’Angelo’s December 5 
report is that she merely referred to the 11 percent rating as a shorthand method for 
adopting Dr. Chan’s impairment rating.  Indeed, Dr. D’Angelo’s report states the 11 
percent rating was “per Dr. Chan.”  In turn, Dr. Chan’s November 30, 2011 impairment 
report assesses an overall 11 percent whole person only “if” the 8 upper extremity 
impairment rating is converted to a whole person impairment rating.   
Nothing in Dr. D’Angelo’s report provides any explanation of why she thought it would or 
would not be appropriate to convert Dr. Chan’s 8 percent upper extremity rating to a 
whole person rating, and nothing in Dr. Chan’s report suggests whether or not he 
believed such a conversion was appropriate.  Moreover, neither Dr. D’Angelo nor Dr. 
Chan discusses the “situs of the functional impairment” test or renders an opinion on 
whether the claimant sustained functional impairment beyond the arm at the shoulder.   
Once again, in this case where the claimant has sustained at least one injury that may be 
on the schedule (8 percent upper extremity impairment), the ultimate determination of 
whether that injury is on or off the schedule presents a question of fact to be resolved by 
the ALJ.  Strauch v. PSL Swedish Healthcare System, supra.  Put another way, the 
“determination” of whether a particular injury is on or off the schedule, and hence to be 
compensated under the schedule or as a whole person under § 8-42-107(8)(c) is not a 
“determination” for the ATP to make.  Hence, even if Dr. D’Angelo “determined” that 
conversion of Dr. Chan’s upper extremity rating was appropriate that “determination” was 
not of a type that the respondent was required to challenge through the DIME process 
and the procedures of § 8-42-107.2 (2)(b).  Rather, the respondent was within its rights to 
admit for the scheduled impairment of the arm at the shoulder and require the claimant to 
prove a case for conversion under the situs of the functional impairment test.  Warthen v. 
Industrial Claim Appeals Office, supra. 
It follows from this discussion that PALJ McBride did not err insofar as he denied the 
claimant’s request to strike the February 8, 2012 FAL and order the respondent to admit 
for an 11 percent whole person impairment rating.  Judge McBride’s order is affirmed. 

ORDER 
 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 

the following order: 

 1. The respondent shall pay a penalty of $2475 for violation of WCRP 5-5(E).  
The penalty shall be apportioned between the claimant and the workers’ compensation 
cash fund with the claimant receiving $2000 and the fund receiving $475. 

2.The claim for a penalty based on the respondent’s admission for an allegedly incorrect 
permanent impairment rating is denied and dismissed. 
3.The orders of ALJ McBride are affirmed.  Consequently the respondent is not ordered 
to admit for an 11 percent whole person impairment rating. 
4. Issues not resolved by this order are reserved for future determination. 
 

DATED: December 4, 2012 

David P. Cain 
Administrative Law Judge 
Office of Administrative Courts 



  

 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-827-647-02 

ISSUES 

The issues presented for determination are whether the Claimant’s claim should 
be re-opened based upon a worsening of his condition. At hearing, the Claimant also 
requested that Respondents pay for the medical treatment provided by Dr. Stephen 
Moore.  Respondents did not object to this request despite the fact that neither party 
endorsed medical benefits as an issue for hearing. 
 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. In May 2010, the Claimant sustained a repetitive motion injury while in the 
course and scope of his employment for which the Respondents admitted liability.  The 
Claimant’s symptoms included numbness in his right hand, particularly in his right thumb.   

2. The Claimant began receiving treatment with Dr. Gary Zuehlsdorff at 
OccMed Colorado on June 15, 2010.  Dr. Zhuelsdorff gave the Claimant a splint to wear 
and issued work restrictions.   

3. The Claimant continued to treat with providers at OccMed Colorado.  By 
June 29, 2010, the Claimant was reporting resolution of his symptoms in his right index 
finger but continued symptoms in his thumb.   

4. The Claimant continued conservative treatment over the ensuing months 
which included occupational therapy, anti-inflammatory medications, a wrap for his thumb 
and work restrictions.  By August 17, 2010, the Claimant was still experiencing numbness 
in his right thumb so he asked Dr. Zuehlsdorff about acupuncture so he referred Claimant 
to Dr. Sean Griggs for a consultation. 

5. Dr. Griggs evaluated the Claimant on August 26, 2010. Dr. Griggs 
diagnosed right carpal tunnel syndrome with failed conservative management including 
therapy and splinting.  He recommended a cortisone injection but Claimant preferred to 
try acupuncture which Dr. Griggs agreed to.   

6. Dr. Samuel Chan evaluated the Claimant on September 9, 2010 for an 
EMG and physiatry consultation concerning Claimant’s right hand numbness and upper 
extremity discomfort. The EMG revealed no evidence of right carpal tunnel syndrome or 
radial neuropathy, but there were questionable findings on the EMG.  Dr. Chan noted 
“mild denervation potentials seen over the extensor carpi radialis as well as pronator 
teres” which suggest potential C6 radiculopathy though Dr. Chan noted the findings were 



  

not completely diagnostic.    Dr. Chan concurred that four acupuncture sessions would be 
reasonable and if acupuncture failed then imaging studies of the cervical spine should be 
considered.  Dr. Chan also noted that he counseled the Claimant that if there was any 
cervical spine pathology, it would be difficult to establish a causal relationship to 
Claimant’s job duties without an inciting trauma.   

7. The Claimant tried the acupuncture which did not relieve his symptoms. Dr. 
Chan referred Claimant back to Dr. Griggs for consideration of a carpal tunnel injection.  

8. Dr. Griggs performed the injection on November 11, 2010, and it did not 
improve the Claimant’s symptoms and instead he reported a worsening of his numbness, 
tingling and achiness.   

9. Dr. Zuehlsdorff and his physician’s assistant continued to see the Claimant 
but really offered no active treatment and instead recommended that Claimant further 
limit his work activities.   

10. The Claimant returned to see Dr. Zuehlsdorff’s physician’s assistant on 
January 11, 2011.  He reported that he would not be working for the entire month of 
February which he hoped would improve or eliminate his symptoms.   

11. On March 8, 2011, the Claimant saw Dr. Zuehlsdorff.  The numbness in his 
right thumb had not improved following his month off of work.  Dr. Zuehlsdorff noted that 
he did not know what was going on with Claimant.  He discussed the Claimant’s case 
with Dr. Griggs then recommended a repeat EMG with Dr. Chan and a MRI of the 
cervical spine.   

12. The MRI showed spondylosis at the C5-6 and C6-7 spine levels without 
herniated disc material.  There was no canal or foraminal stenosis.   

13. The Claimant underwent a second EMG on March 25, 2011 EMG, Dr. Chan 
concluded that the previously noted questionable findings were no longer present.  The 
EMG also revealed no evidence of carpal tunnel syndrome or cervical radiculopathy on 
the right side. 

14. Dr. Zuehlsdorff found that the Claimant reached maximum medical 
improvement (MMI) on April 5, 2011. The Claimant was still experiencing numbness in 
his right thumb but no pain in his hand or fingers.  Dr. Zuehlsdorff indicated he could offer 
no more treatment to the Claimant and that he could not determine the source of 
Claimant’s symptoms. He assigned no impairment rating but did restrict Claimant to 
keyboarding for 30 minutes at a time.   

15. No physician was able to identify specific diagnosis or determine the source 
of Claimant’s right thumb and hand symptoms. 

16. The Respondents filed a final admission of liability on April 20, 2011, to 
which the Claimant did not object.   



  

17. The Claimant re-located to California and began graduate school in August 
2011. His right thumb symptoms worsened around that time.   

18. Claimant then saw Dr. Steven Moore on February 13, 2012, and it appears 
from the medical record that the Insurer referred Claimant to Dr. Moore.  Dr. Moore 
documented Claimant’s complaints and noted that Claimant’s entire right upper extremity 
looked slightly smaller than his left especially the right thumb compared to the left thumb.  
Claimant reported to Dr. Moore that he uses his right thumb as little as possible and has 
modified his activities to avoid use of the right thumb. Dr. Moore recommended another 
EMG.   

19. The EMG revealed a C7 radiculopathy on the right side with no active 
denervation.   

20. Dr. Moore then referred Claimant to a spine surgeon, Dr. Mark Howard.  
The Claimant saw Dr. Howard on June 18, 2012 at which time Dr. Howard referred 
Claimant to Monterey Peninsula Surgery Center for transforaminal injection in the 
cervical spine.   

21. The Claimant filed a petition to reopen his workers’ compensation claim in 
February 2012 after he first saw Dr. Moore.   
 

CONCLUSIONS OF LAW 

 Based on the findings of fact, the Judge enters the following conclusions of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo.App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 



  

bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   

 Reopening 
 

4. Section 8-43-303(1), C.R.S., provides: 
 

At any time within six years after the date of injury, the 
director or an administrative law judge may … review and 
reopen any award on the ground of fraud, an 
overpayment, an error, a mistake, or a change in condition 
…. 

 
5. Claimant shoulders the burden of proving his condition has changed and his 

entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.; 
see Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change in 
condition refers either to change in the condition of the original compensable injury or to 
change in claimant's physical or mental condition which can be causally connected to the 
original injury.  *H v. Industrial Commission, 714 p.2d 1328 (Colo. App. 1985).   

 
6. The Claimant has established that his claim should be re-opened based upon a 

change in his condition.  The persuasive evidence reveals that none of the physicians 
who treated Claimant in 2010 and 2011 ever determined the source of Claimant’s 
symptoms.  Instead, they discontinued treatment and placed him at MMI.  The Claimant 
indicated that the treatment did improve some of his symptoms before he was placed at 
MMI and since then his right thumb problems have worsened.  The Claimant’s testimony 
was credible in that regard and supported by the medically documented asymmetry in his 
thumbs.  The Judge is not persuaded that Dr. Chan opined that any central lesion would 
not be related to Claimant’s injury or work.  Rather, Dr. Chan indicated that if Claimant 
has cervical spine pathology, he would have difficulty establishing causality.  No 
physician has ever definitively determined the source of Claimant’s right thumb 
symptoms yet his symptoms, which were attributable to his job with the Employer, have 
persisted and have now worsened.  The mere fact that his symptoms might be caused by 
a cervical spine condition does not prevent a re-opening of his claim.  Claimant’s petition 
to re-open his claim is granted.   

 
7. To the extent there are outstanding medical bills related to treatment Claimant 

underwent with Dr. Moore, Respondents shall be liable for such bills. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s workers’ compensation claim is re-opened.  

2. To the extent there are outstanding medical bills related to treatment Claimant 
underwent with Dr. Moore, Respondents shall be liable for such bills. 



  

3. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 5, 2012 

Laura A. Broniak 
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-809-016-03 

ISSUES 

 Did claimant overcome by clear and convincing evidence Dr. Watson’s 
determination that claimant sustained 0% permanent medical impairment? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

25. Claimant worked for employer as a certified nursing assistant (CNA) from 
May through December of 2009. On September 1, 2009, claimant was assisting a patient 
from motorized wheelchair to bed when the patient accidently touched the on/off switch. 
The wheelchair moved forward, struck claimant’s right leg, and pinned her right knee 
against the bed. Claimant's age at the time of hearing was 21 years. 

26. Insurer admitted liability for claimant’s injury. Claimant initially sought 
emergent medical treatment, where she was diagnosed with a sprained right ankle, a 
strained right knee, and sore right hip. Although she initially denied having back pain, 
claimant later complained of back pain as well.  Claimant’s treatment and diagnostic 
work-up to evaluate her complaints lasted some 18 months. As of December of 2011, 
insurer had paid some $27,000 in medical benefits and nearly $15,500 in temporary total 
disability benefits paid over some 60 weeks. 



  

27. Employer referred claimant to Jeffrey Hawke, M.D., who specializes in the 
area of Occupational Medicine. Dr. Hawke referred claimant to physicians of several 
different specialties and for a number of diagnostic studies, including magnetic resonance 
imaging (MRI) scans of her hip and lower back, and electrodiagnostic studies, all normal 
studies for her age. Dr. Hawke and other physicians treated claimant’s complaints with 
physical therapy, a TENS unit, massage therapy, water therapy, acupuncture, 
osteopathic manipulation, and Tramadol medication for pain. 

28. At respondents’ request, Henry J. Roth, M.D., performed a review of 
claimant’s medical record history and prepared a report of June 6, 2011. Dr. Roth later 
examined claimant and prepared another report of February 21, 2011. Dr. Roth testified 
as an expert in the area of Occupational Medicine. 

29. Because he had no additional diagnostic or therapeutic suggestions to 
address claimant’s ongoing complaints, Dr. Hawke referred claimant for consultation by 
Physiatrist Roberta P. Anderson-Oeser, M.D. Dr. Anderson-Oeser specializes in the area 
of Physical Medicine and Rehabilitation and in electrodiagnostic evaluations. Dr. 
Anderson-Oeser evaluated claimant on August 16, 2010, when she principally 
complained of right hip pain. Claimant reported no relief from a diagnostic/therapeutic 
right sacroiliac joint steroid injection that Dr. Anderson-Oeser administered. Dr. 
Anderson-Oeser referred claimant for a MRI arthrogram of her right hip and a MRI scan 
of her right knee, both of which were normal studies. Electrodiagnostic studies by Dr. 
Anderson-Oeser were also normal. On October 21, 2010, Dr. Anderson-Oeser injected 
the right trochanteric bursa, which claimant reported provided minimal relief.  

30. Dr. Anderson-Oeser placed claimant at maximum medical improvement 
(MMI) as of January 26, 2011. Dr. Anderson-Oeser rated claimant’s permanent medical 
impairment at 10% of the whole person, based upon her assessment of regional 
impairment of the lumbar spine according to the American Medical Association Guides to 
the Evaluation of Permanent Impairment, Third Edition (Revised) (AMA Guides). Dr. 
Anderson-Oeser’s rating combines a 5% value for diagnosis-based impairment under 
Table 53 of the AMA Guides with a 5% value for loss of range of motion of the lumbar 
spine. 

31. Respondents requested an independent medical examination (DIME) 
through the Division of Workers' Compensation. The division appointed Robert W. 
Watson, Jr., M.D., the DIME physician. Dr. Watson examined claimant on December 6, 
2011. During Dr. Watson’s interview, claimant complained of right hip pain, lower back 
pain, burning in her right thigh, and a sticking sensation in her right knee. Dr. Watson 
performed a physical examination of claimant and reviewed her medical record history. 
Dr. Watson summarized the history as follows: 

[Claimant] had sustained a contusion injury to her right knee when she was 
assisting a resident back to bed. Evidently, the resident’s wheelchair had 
run into her leg which injured her right knee. Subsequently, she went on to 
have low back pain and right hip pain. Diagnostic testing which was done 
included an MRI of the lumbosacral spine, MRI arthrogram of the right hip 
and an MRI of the right knee as well as EMG/nerve conduction study of the 



  

right lower extremity. All of these tests were normal and did not show 
any objective pathology to support her ongoing complaints of pain. 

(Emphasis added). Dr. Watson diagnosed: History of right low back pain, with no 
objective pathology to support subjective complaints; history of right hip pain, with no 
objective pathology to support subjective complaints, as based on MRI arthrogram, and 
right knee pain. Dr. Watson thus agreed with Dr. Anderson-Oeser’s determination that 
claimant had reached MMI as of January 26, 2011.   

32. Dr. Watson evaluated claimant’s permanent medical impairment according 
to the AMA Guides and regulations of the division. Dr. Watson wrote: 

[R]egulations state that impairment should only be given when there is 
specific diagnosis and objective pathology which can be identified. 

**** 

Dr. Anderson-Oeser … stated on the visit of 10-28-10, it was unclear as to 
what was causing [claimant’s] persistent symptoms. Dr. Anderson-Oeser 
then went on to do an impairment rating based solely on complaints of pain. 
She did not base her impairment on objective pathology as required under 
[the division’s] regulations. After completing my evaluation, and reviewing 
the medical records, it is my opinion that there is no objective pathology to 
support a Table 53 diagnosis. [Claimant’s] Table 53 impairment then is 0%. 
An impairment rating cannot be given for loss of range of motion if there is 
no Table 53 impairment. 

(Emphasis in original). Dr. Watson determined claimant sustained 0% impairment of the 
lumbar spine. Dr. Watson further reasoned: 

There is no objective pathology to support an impairment for the right hip or 
the right knee. 

Dr. Watson thus determined that claimant’s overall impairment is 0% according to the 
AMA Guides. Dr. Watson’s determination that claimant sustained no permanent medical 
impairment is presumptively correct unless overcome by clear and convincing evidence.  

33. At claimant’s request, Physiatrist L. Barton Goldman, M.D., performed an 
independent medical examination of her on April 19, 2012. Dr. Goldman interviewed 
claimant, examined her, and reviewed her medical record history. Dr. Goldman provided 
a number of diagnoses, including: Chronic right sacroiliac joint regional dysfunction with 
primarily piriformis and iliopsoas myofascial pain secondary to work related injury 
September 1, 2009, and core deconditioning. Dr. Goldman wrote: 

[Claimant] did experience a contusion and straining of the right lower limb 
with direct straining as well of primarily the iliopsoas and piriformis 
musculature with the iliopsoas being the most prominent pain generator in 
this case. 



  

Dr. Goldman agreed with Dr. Anderson-Oeser’s method of assigning a value of 5% for 
diagnosis-based impairment under Table 53, II-B, of the AMA Guides. Dr. Goldman 
obtained measurements consistent with a 7% value for loss of range of motion.  

34. Dr. Goldman agreed that, of all the examining and treating physicians, he 
alone documented examination evidence of piriformis and iliopsoas myofascial pain: 

I concede that it does not appear that specific palpitation, particularly of the 
iliopsas, as well as provocation thereof is documented within the physical 
examinations of the other treating and examining physicians in this matter. 

Dr. Goldman reasons that his specialty of Physiatry, influenced by osteopathic training, 
enabled him to elicit findings on physical examination that would derive more specific soft 
tissue diagnoses under the AMA Guides than his colleagues Dr. Anderson-Oeser, Dr. 
Hawke, Dr. Roth, and Dr. Watson.  Dr. Goldman explained in his report that those 
physicians are more focused in the area of Occupational Medicine. 

35. Dr. Roth determined that, as early as June 6, 2011, claimant had reached 
MMI and needed no additional medical treatment. Dr. Roth testified: 

I did not believe that future medical treatment was medically reasonable or 
necessary. 

I … did not think that additional medical services was appropriate. I did not 
think she would benefit. 

I don’t think that was reasonable, given her age, to be maintained as a 
chronic-pain patient under chronic medical attention and for her to become 
dependent on medical services for her sense of well-being, especially when 
you consider this started when she was 18 years old. 

Based upon his review of the medical records, Dr. Roth determined that claimant had no 
permanent medical impairment according to the AMA Guides. Dr. Roth explained: 

[Claimant] had had 18 months of evaluation and there was yet no 
physiologic correlation for her residual symptoms. So in the absence of 
consistent reproducible physical findings and in the absence of a 
positive diagnostic study, there’s nothing to rate. You don’t rate 
complaints. You only rate complaints that have physiologic 
correlation. 

(Emphasis added). 

36. Dr. Roth strongly disagreed with Dr. Goldman’s rating of myofascial pain 
under Table 53 of the AMA Guides, especially since Dr. Goldman was the only examining 
or treating physician who found myofascial pain involving the piriformis and iliopsoas 
muscles: 



  

The whole purpose of the AMA Guides … is that the application of medical 
impairment is fair. So for it to be fair, it shouldn’t matter on what day you’re 
examined or by whom you were examined or even in time your relationship 
to your claim because the whole notion here is that it is a permanent loss 
from baseline. It’s a permanent loss from baseline that can be 
reproducible, measured. If it can’t be reproducible or measured by 
most physicians, then it wouldn’t be something the AMA Guides 
consider useful because it wouldn’t really matter who the doctor is. So all 
doctors should be able to go to these guides and come up with a very close 
impairment rating. 

The other thing is that it has to have physiologic correlation, which the 
guides emphasizes (sic), not just a physical complaint, and so it has to have 
physiologic correlation, measurable and reproducible, and has to be 
permanent. 

**** 

[W]hen we go through [claimant’s] record, there are examinations that she 
has tenderness of the [sacroiliac] joint and days she doesn’t. There are 
days she reports back pain and there are days where she doesn’t. There 
are days that her back is tender to touch and days where it’s not. There are 
certain times where a doctor describes spasm in her back and other times 
they describe discomfort reported by no corresponding physical finding. 

(Emphasis added). 

37. Dr. Roth strongly disagreed with Dr. Goldman’s determination that 
myofascial pain involving the piriformis and iliopsoas muscles represents diagnosed-
based impairment of the lumbar spine under Table 53. Dr. Roth instead agrees with Dr. 
Watson’s determination that claimant lacked any diagnosed-based impairment under 
Table 53. Dr. Roth explained: 

If you look at Table 53 [of the AMA Guides], this is about the spine, not the 
body. It’s not the whole person. It’s just the lumbar spine. There’s no disk 
abnormality and no other soft tissue of the lumbar spine, there’s not a facet 
problem, not a cauda equine or ligament problem or paraspinal muscle or 
regional problem. This is a woman who presents with a variable pelvic pain 
problem much more consistent on the right. 

[Dr. Watson] finds no objective reproducible finding. He looked at the 
medical record that doesn’t document a consistent medical reproducible 
finding. There isn’t a specific correlation to the lumbar spine. Table 53 
doesn’t apply. Then there’s no range-of-motion measurement or lumbar 
spine rating. 

**** 



  

So Table 53 is specifically for lumbar spine and spinal disorders. It’s 
not for regional spine pain. It’s not for myofascial pain. It’s [not] for 
identifying muscle pain to muscles and say I think this applies for using that 
impairment table ….  

**** 

Dr. Watson correctly utilized the AMA Guides when he says there’s no 
impairment. 

That doesn’t mean the [claimant] doesn’t have discomfort. She reported 
discomfort. There was tenderness to touch in certain areas of her 
examination, some of which overlap with Dr. Goldman’s, but that doesn’t 
make it a reproducible condition, a measurable condition, or a ratable 
condition per the AMA Guides.  

(Emphasis added). According to Dr. Roth, he and Dr. Watson correctly applied the AMA 
Guides because myofascial pain is neither reproducible nor a specific identifiable 
disorder of the lumbar spine. 

38. Dr. Roth instead believes claimant’s complaints stem from a psychological 
personality disorder, unrelated to her admitted injury at employer. Dr. Roth testified that 
claimant likely has a somatoform disorder: 

[Somatoform is] a personality disorder, so this has to do with somebody’s 
characterologic makeup and how they respond to the world around them. I 
don’t know that you can cure it any more than you can cure borderline 
personality or bipolar personality or passive dependent personality. This is 
a behavioral style. 

Q This is the way she reacts to pain or injury, correct? 

A No. It’s the way they react to their environment and their life 
circumstances.  

**** 

[Somatoform disorder] is not explained by physical diagnosis and 
diagnostic tests and reasonable medical expectation. So the fact that 
it’s somatoform indicates not a reaction to injury but behavior and 
perception of difficulties that do not comport with physical diagnosis. 

(Emphasis added). 

39. The Judge credits the medical opinion of Dr. Roth as more persuasive here 
than the medical opinion of Dr. Goldman. Dr. Goldman concedes that only he was able to 
tease out examination findings of myofascial pain involving the piriformis and iliopsoas 
muscles. This underscores Dr. Roth’s point that the AMA Guides require impairment or 
losses from baseline that are alike reproducible and measureable by all physicians. The 



  

Judge is persuaded by the medical opinions of Dr. Roth and Dr. Watson that myofascial 
pain complaints and complaints that vary from day to day and from examiner to examiner 
fail to qualify as a diagnosis-based disorder under Table 53 of the AMA Guides. 

40. Claimant failed show it highly probable that Dr. Watson incorrectly 
determined that she sustained 0% permanent medical impairment according to the AMA 
Guides. Dr. Watson’s determination here is amply supported by the medical opinion of 
Dr. Roth, whom the Judge has credited as more persuasive under the circumstances of 
this claim.    

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues she overcame by clear and convincing evidence Dr. Watson’s 
determination that she sustained 0% permanent medical impairment according to the 
AMA Guides. The Judge disagrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  The facts in a workers' compensation case must 
be interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights 
of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 
DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physician 
is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
A fact or proposition has been proved by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 



  

opinion between physicians fails to show the requisite error.  See, Gonzales v. Browning 
Ferris Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

Here, the Judge found claimant failed show it highly probable that Dr. Watson 
incorrectly determined that she sustained 0% permanent medical impairment according 
to the AMA Guides. Claimant thus failed to overcome Dr. Watson’s determination of 
permanent medical impairment by clear and convincing evidence.  

The Judge concludes that claimant’s request for permanent partial disability 
benefits under the Act should be denied and dismissed. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant’s request for permanent partial disability benefits under the Act is 
denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _December 5, 2012__ 

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
OFFICE OF ADMINISTRATIVE COURTS 



  

STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-867-273-03 

ISSUES 

The issues presented for determination are whether the Claimant sustained an 
injury to her cervical spine arising out of and in the course and scope of her employment; 
and whether the Claimant’s current need for medical treatment, including but not limited 
to surgery, is reasonable, necessary and related to her injury. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

22. The Employer is a greeting card company.  Claimant works for the 
Employer as an installation leader which requires her to travel by motor vehicle to 
different retail stores to re-arrange the greeting cards or add new ones.   

23. On September 27, 2011, the Claimant was the restrained backseat 
passenger in a truck that struck another vehicle’s broadside.   There is no serious dispute 
that she was in the course and scope of her employment at the time of the accident.  The 
dispute concerns whether the Claimant sustained any injuries as a result of the motor 
vehicle accident (MVA). The Claimant asserts that she injured her left shoulder and neck. 

24. During the MVA, a toolbox in the back of the vehicle struck the Claimant’s 
right side of her body in the shoulder area and face.  The Claimant indicated that the 
force of the toolbox pushed her left shoulder into the interior of the vehicle.  

25. The Claimant was initially treated by emergency personnel at the accident 
site.  The medical records document bruising or contusions to the right side of her body.  
She reported to the emergency personnel that she had pain in her bilateral shoulders, 
neck, pelvis, bilateral upper arms, left elbow, upper left leg, and hip.  

26. The Claimant was transported by ambulance to Medical Center of Aurora.  
The medical record notes injuries to her neck, lower back and left shoulder. On 
examination, Claimant had moderate tenderness on the lateral aspect of her left 
shoulder, but no abrasion, swelling or effusion.  She had normal range of motion.  The 
emergency room staff instructed the Claimant to follow up with Dr. Stewart Weinerman.  

27. Dr. Weinerman evaluated the Claimant on the day following the MVA. He 
noted full range of motion in her bilateral shoulders with good strength and no obvious 
acute abnormalities.   

28. The Claimant had no follow up medical treatment until approximately five 
weeks later on November 8, 2011, when she saw Dr. David Reinhard for an initial 
evaluation.  She complained of left shoulder, left upper arm and left sided neck pain.  The 
Claimant reported to Dr. Reinhard that she previously had left shoulder pain, which was 
over the superior aspect of her shoulder.  She apparently told Dr. Renihard that she 



  

changed her mattress and her pain resolved completely for at least the past six months. 
She reported no prior neck pain or injuries.  The record is also silent concerning any 
numbness or tingling symptoms in the left arm. 

29. A MRI scan done on March 21, 2012, showed mild C4-5 spondylolisthesis; 
severe left C4-5 neural foraminal stenosis due to facet arthrosis and a left uncovertebral 
spur accounting for probable entrapment of the exiting left C5 nerve root; and a shallow 
disc protrusion at C6-7.  

30. Dr. Reinhard referred Claimant to Dr. Michael Rauzzino for a neurosurgery 
evaluation.  Dr. Rauzzino recommended a C4-5 anterior discectomy and fusion.  Dr. 
Rauzzino related the need for surgery to the MVA but his report contains no indication 
that the Claimant had reported to him that she suffered from prior left shoulder and neck 
symptoms.   

31. The Claimant had complained of left shoulder pain prior to the MVA, which 
had been attributed to cervical spine issues.  An August 2011 treatment note indicates 
that Claimant complained of left neck tightness for which she was seeing a chiropractor.  

32. In June 2011, Claimant reported to Dr. Weinerman that she had left 
shoulder pain for approximately one year’s duration.  Dr. Weinerman assessed Claimant 
with a cervical spine strain at that time.   

33. On October 21, 2008, the Claimant complained of left arm tenderness with 
a burning sensation around the elbow and some pain in the shoulder.  

34. In January 2006, the Claimant complained of left upper extremity 
radiculopathy symptoms.  Dr. Weinerman recommended home cervical traction at that 
time.   

35. In 2005, the Claimant complained of left shoulder pain with some radicular 
symptoms down the left arm.  Dr. Weinerman referred her for physical therapy to treat 
her neck.  

36. On December 28, 2004, the Claimant had physical therapy for left shoulder 
and neck symptoms.  

37. It is apparent that Claimant’s left shoulder pain had not resolved for six 
months as she reported to Dr. Reinhard because she had complained of left shoulder 
pain to Dr. Weinerman just three months prior to the MVA.  The Claimant testified that 
following the MVA, the symptoms in her left upper extremity were different from the 
symptoms she experienced in the past. When asked on direct examination, the Claimant 
denied a history of burning and tingling in her left elbow although the medical records 
indicate otherwise.    

38.  Dr. Michael Striplin performed an independent medical examination at the 
Respondents’ request.  He opined that Claimant’s current symptoms and condition are 
due to the natural progression of her pre-existing degenerative condition. He explained 



  

that symptoms like Claimant’s tend to wax and wane given the pathology found on the 
MRI, which he indicated was degenerative and not acute.  Dr. Striplin explained that 
Claimant’s degenerative condition would have progressed absent the MVA. 
 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

8. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
9. The Judge’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

10. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 

11. A claimant must prove by a preponderance of the evidence that his injury arose 
out of the course and scope of his employment with employer.  Section 8-41-301(1)(b), 
C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury "arises out of 
and in the course of" employment when the origins of the injury are sufficiently related to 
the conditions and circumstances under which the employee usually performs his or her 
job functions to be considered part of the employee's services to the employer. General 
Cable Co. v. Industrial Claim Appeals Office, 878 P.2d 118 (Colo. App. 1994). 

 
12. A preexisting condition does not disqualify a Claimant from receiving workers' 

compensation benefits. Rather, where the industrial injury aggravates, accelerates, or 
combines with a preexisting disease or infirmity to produce the need for treatment, the 
treatment is a compensable consequence of the industrial injury. H & H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App.1990). The mere experience of symptoms at work does 
not necessarily require a finding that the employment aggravated or accelerated the pre-



  

existing condition.  Resolution of that issue is also one of fact for the ALJ.  F.R. Orr 
Construction v. Rinta, 717 P.2d 965 (Colo. App. 1985). 

 
13. The Claimant has failed to establish that she sustained a compensable injury to 

her cervical spine on September 27, 2011.  The Judge agrees that the MVA constituted a 
compensable event, but at the most the Claimant suffered a muscular strain and 
contusions as result of that event.  The persuasive and credible evidence demonstrates 
that Claimant had pre-existing cervical spine problems for which she sought treatment 
over the six years that preceded the MVA.  As Dr. Striplin credibly and persuasively 
explained, it is typical for these symptoms to recur and also progress such that Claimant 
would have required the treatment being recommended absent the MVA.  Accordingly, 
the evidence also fails to establish that the MVA aggravated or accelerated the 
Claimant’s pre-existing condition to produce the need for treatment.  Claimant’s claim for 
workers’ compensation is, therefore, denied and dismissed and the remaining issues 
need not be addressed. 

 
ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation is denied 
and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 6, 2012 

Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-883-937-01 

ISSUES 

The issues for determination are: 



  

1. Whether the Claimant suffered an injury which is compensable under the 
Workers’ Compensation Act of Colorado; 

2. If so, whether the Claimant is entitled to a general award of any and all 
reasonable and necessary medical benefits; 

3. If so, whether Dr. Richard Nanes is the Claimant’s authorized treating 
provider; 

4. If so, whether $1,277.64 is an accurate reflection of the Claimant’s average 
weekly wage; and,  

5. Whether the Claimant or her attorney are responsible for payment of the 
late cancellation fee for Dr. Bisgard’s independent medical examination (IME). 

Based upon the findings and conclusions below that the claim is not compensable, 
the ALJ addresses on items 1. and 5. 

 

FINDINGS OF FACT 

1. At all times relevant to this matter the Claimant was, as is, an employee of 
the Respondent-Employer.  The Claimant works as a registered nurse mainly on the 
telemetry floor.  The Claimant describes the telemetry floor as consisting of patients with 
increased medical needs.   At hearing, the Claimant described her job in great detail.     

2. During the Claimant’s longstanding employment with the Respondent-
Employer, the Claimant generally worked 3 shifts per week consisting of 12 hour shifts.   

3. In February and March of 2012, the Claimant began to experience 
increasing right calf pain.  The Claimant testified that the pain would become more 
severe during the days she worked and would subside if she was allowed sufficient rest 
between her scheduled shifts.  The Claimant testified that in early 2012 her shifts became 
erratic due to changes in the Respondent-Employer’s staffing policies.  Towards the end 
of March, the Claimant became concerned that the pain she was experiencing was the 
result of a blood clot in her right calf.   

4. The Claimant sought medical care for the condition through her primary 
care physician.  The Claimant presented to George Birks, M.D., on January 21, 2012.  
Dr. Birks evaluated the Claimant and took an accurate history.  Dr. Birks, also concerned 
about some kind of vascular issue, referred the Claimant out for a venous study of her 
lower extremity.  This diagnostic study was performed on March 22, 2012 and revealed 
gross incompetence in the right great saphenous vein and small saphenous vein.  
Subsequent to the study, the Claimant filed the workers’ compensation claim herein.  Dr. 
Birks declined to offer any further treatment in light of this fact but he did provide 
Lidocane patches for pain relief.   



  

5. On March 30, 2012, the Claimant reported her symptoms to the 
Respondent-Employer and filed a first report of injury.  The Claimant was referred to the 
Respondent-Employer’s designated health care provider.   

6. After the Claimant reported this incident, she was sent to CCOM and saw 
Mr. Shephard.   Mr. Shephard noted on March 30, 2012, that the Claimant was doing her 
regular work and had developed swelling in the lower leg and calf, which had developed 
over the last four to six weeks despite the date of injury listed above.  He noted, “she 
feels quite strongly that the job demands are either causing or significantly contributing to 
her pain and swelling.”  However, his examination of the knee and lower extremity 
revealed there was no frank instability in the knee, no redness, no tense swelling, no 
increased tactile temperature, no increased pain with dorsiflexion of the ankle and no 
cords. He specifically stated that she was to be followed by a physician, and they will at 
that time decide upon return to work, whether with restrictions or without restrictions, and 
whether the diagnosing causal analysis warrants continued care.  

7. The Claimant was seen on April 2, 2012, by Dr. Nanes.  He noted the 
examination of the right leg was normal; she had good range of motion to the right knee 
and the right ankle.  However, he noted that she should work three consecutive shifts and 
have four shifts off.  Dr. Nanes continued to see her through May 7, 2012, at which time 
he put her at maximum medical improvement (MMI) without impairment.   

8. However, upon review of the examination of Mr. Shephard and his 
examinations up until the date of MMI, Dr. Nanes testified that the findings were benign 
and normal.  Based on a review of the examination on March 30, 2012, Dr. Nanes 
indicated that the Claimant had a fairly benign examination and the examination on 
March 30, 2012 was unremarkable or normal.  Dr. Nanes, further testified that at the time 
he placed her at MMI, his examination compared to Mr. Shephard’s examination of 
March 30, 2012, was objectively no different.   

9. Dr. Bisgard saw the the Claimant September 25, 2012, her examination 
was essentially the same as Mr. Shephard’s and Dr. Nanes’ examination after the injury. 

10. The Claimant did express to Dr. Bisgard on September 25, 2012, that there 
was a specific event in which she was repositioning a patient and she felt pain in her calf 
after that event. It was Dr. Bisgard’s opinion that that was not the type of mechanism 
injury that would cause a calf strain.   

11.  *G, a nurse who does the same job as the Claimant, also stated there was 
very little activity that they do on the job that would cause a calf strain other than maybe 
pushing a heavy bed. The Claimant never indicated that that was what she was doing or 
that was part of her job duties that would have caused a calf strain. 

12. Both Dr. Nanes and Dr. Bisgard have testified that the Claimant has venous 
insufficiency. It is usually a long-term non-work-related process.   Dr. Nanes indicated it is 
usually a gradual process that becomes symptomatic.  Both doctors have indicated that 
venous insufficiency, which causes pooling of blood in the calf, in and of itself, will cause 
leg pain and swelling.  



  

13. Dr. Nanes also testified that he was unaware that the Claimant had nine 
days off prior to her shift of March 17 and 18, 2012, and an accurate history was 
important. He also stated that usually when you have a calf strain, there is some 
mechanism that causes the calf strain. Dr. Bisgard indicated there was no mechanism of 
injury that she could assess that caused the Claimant to sustain a calf strain. Her 
assessment was that the Claimant had pain but no injury.  

14. The Claimant did not receive any treatment as a result of the calf pain, she 
only received JOBST stockings. All the doctors agreed the JOBST stockings were for the 
venous insufficiency and would help with that problem. 

15. The Claimant was placed at MMI on May 7, 2012, without impairment and 
with no further treatment.  

16. On or about June 19, 2012, the Respondent sent to the Claimant’s counsel 
notification of the IME with Dr. Bisgard. On or about June 19, 2012, the Respondent sent 
Dr. Bisgard confirmation of the IME and copied opposing counsel.  On or about August 
21, 2012, Dr. Bisgard notified the Respondents’ counsel that the Claimant did not appear 
for the IME.  

17. The Clamant testified she never received the letter from her counsel. 
Facsimiles indicate that both transmissions went through to opposing counsel.  Dr. 
Bisgard’s cancellation fee to respondents was $650.00. 

18. The ALJ finds that the Claimant has failed to establish that it is more likely 
than not that she sustained an injury arising out of and in the course of her employment 
with the Respondent-Employer. 

19. The Respondents have failed to establish that it is more likely than not that 
the Claimant or the Claimant’s counsel are responsible for the cancellation fee for 
missing the appointment with Dr. Bisgard.  

 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation. § 8-40-102 (1), 
C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by preponderance of the evidence.  §8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592, P .2d 792 (1979); People v. M.A., 104 P .3d 273, 275 (Colo. App. 2004)  The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers’ 
Compensation case is decided on its merits. §8-43-201, C.R.S. 



  

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P .3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P .2d 
1205 (1936); CJI, Civil 3:16 (2007). 

4. A claimant has the burden to prove that her injury was proximately caused 
by an injury arising out of and in the course of her employment. Section 8-41-301(1)(b) 
and (c), C.R.S. Whether the claimant has met that burden of proof is a factual question 
for resolution by the ALJ, and his factual findings must be upheld if supported by 
substantial evidence in the record. Dover Elevator Co. v. Industrial Claim Appeals Office, 
961 P.2d 1141 (Colo. App. 1998).  

5. A compensable industrial accident is one that results in an injury requiring 
medical treatment or causing disability. See H & H Warehouse v. Vicory, 805 P.2d 1167 
(Colo. App. 1990); see also Subsequent Injury Fund v. Thompson, 793 P.2d 576 (Colo. 
App. 1990).  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. Section 8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979). 

6. There is no presumption that an injury which occurs in the course of a 
worker’s employment arises out of the employment. Finn v. Indus. Com., 437 P.2d 542 
(Colo. 1968).   

7. The mere occurrence of symptoms at work does not require the ALJ to 
conclude that duties of employment caused the symptoms, or that the employment 
aggravated or accelerated any pre-existing condition.  Rather, the occurrence of 
symptoms at work may represent the result of a natural progression of a pre-existing 
condition that is unrelated to the employment.  See F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1995).  As noted by the doctors, the Claimant has a diagnosis of 
gross incompetence and venous insufficiency of her saphenous vein.  That condition 
alone will cause pain in the lower extremity.  The treatment for this condition, which is 
progressive and becomes symptomatic, is JOBST stockings.   

8. As noted in Scully v. Hooters of Colorado, W.C. No. 4-745-712 (ICAO, 
October 27, 2008), the panel noted that the Claimant’s argument that she experienced 
symptoms at work and therefore the work must be the reason for the symptoms and/or 
injury is a fallacy of mistaking temporal proximity for causal relationship.  Scully, Supra. 

http://web2.westlaw.com/find/default.wl?mt=430&db=1000517&docname=COSTS8-41-301&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0368170237&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�
http://web2.westlaw.com/find/default.wl?mt=430&db=1000517&docname=COSTS8-41-301&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0368170237&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�
http://web2.westlaw.com/find/default.wl?mt=430&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0368170237&serialnum=1998130692&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�
http://web2.westlaw.com/find/default.wl?mt=430&db=661&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0368170237&serialnum=1998130692&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=16DEFC73&rs=WLW12.10�


  

The panel noted that correlation is not causation, and concluded there merely existed a 
coincidental correlation between the Claimant’s work and her symptoms.  

9. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that she sustained an injury arising out of and in the 
course of her employment with the Respondent-Employer. 

10. Pursuant to § CRS 8-43-404(1) the Claimant shall submit to examination by 
a physician of the Respondents’ choosing from time to time. The Respondents requested 
the Claimant participate in an IME with Dr. Bisgard scheduled for August 21, 2012.  On 
August 21, 2012, the Respondents were notified that the Claimant did not attend her IME, 
nor did the Claimant contact Dr. Bisgard’s office regarding the IME.  

11. WCRP Rule 18-6(G)(4) sets forth the rules regarding cancellation fees that 
should be incurred in relation to the cancellation of an IME.  Rule 18-6(G)(4) provides that 
in cases of special reports requiring a scheduled patient examination, if the provider is 
not notified of the cancellation at least seven (7) business days prior to the scheduled 
patient exam, the provider shall be paid for the time she has reasonably spent in 
preparation for the IME.  The Rule goes on to state that if the provider is notified of the 
cancellation at least five (5) business days but less than seven (7) business days, prior to 
the scheduled patient exam, the provider shall be paid for the time she has reasonably 
spent in preparation and one-half the time scheduled for the patient examination. 

12. Despite two notifications by facsimile the Claimant was a no-show, no-call 
for the scheduled IME with Dr. Bisgard.  Accordingly, respondents were responsible for 
payment of $650.00 to Dr. Bisgard for the entire time allotted for the examination in this 
specific instance.  The Claimant’s counsel was given two notifications of this examination.  
The Claimant’s counsel did not notify the Respondents’ counsel that the Claimant was 
not going to attend the IME. The Respondents request that the Claimant’s counsel be 
required to reimburse respondents for the $650.00 for the cancellation fee. 

13. The Respondents cite no authority under which the ALJ may require 
Claimant’s counsel to pay for the missed appointment.  

14. The ALJ concludes that the Respondents have failed to establish by a 
preponderance of the evidence that the Claimant’s counsel is responsible for payment of 
the missed appointment. 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s claim for benefits under the Workers’ Compensation Act of 
Colorado is denied and dismissed. 

2. The Respondents’ request for reimbursement of Dr. Bisgard’s cancellation 
fee is denied and dismissed. 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: December 10, 2012  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-823-416-03 

ISSUES 

1. Whether the Respondent has overcome the Division IME physician’s 
opinion that the Claimant is not at MMI by clear and convincing evidence. 

2. Whether the Claimant has proven by a preponderance of the evidence that 
additional left shoulder surgery is reasonable, necessary, and causally related to an April 
25, 2010 work injury. 

3. Whether the Claimant has proven entitlement to mileage reimbursement. 

 

FINDINGS OF FACT 

1. On April 25, 2010, the Claimant sustained an admitted industrial injury to 
his left shoulder and arm while performing his regular work duties. At that time, he was 
moving boxes weighing approximately 50 pounds each. Several boxes were stacked on 
top of one another to approximately eye level, and he was attempting to move the top two 
boxes. The bottom box became caught on the box beneath it, causing him to lose control 
of the two boxes he was holding. The Claimant’s left arm was jerked forcefully as the 
boxes fell to the floor. He felt a pop in the left shoulder, and developed immediate pain in 
the left shoulder and arm, as well as numbness down to his left hand. 

2. The Claimant did not have any left shoulder or left upper extremity 
problems prior to the admitted industrial accident. 



  

3. The Claimant initially received treatment from the Memorial Hospital 
emergency room (“ER”). The ER physician diagnosed a possible rotator cuff injury to the 
left shoulder, and placed the left arm in a sling. He advised that the Claimant might need 
an MRI of the shoulder, and that he should follow up with an orthopedic surgeon. 

4. Subsequently, the Respondent referred the Claimant to Concentra for an 
evaluation. On April 26, 2010, Dr. Peterson examined the Claimant. The physical exam 
revealed painful motion of the left shoulder, positive impingement testing, and pain in the 
left trapezius and cervical paraspinals. In addition, the Claimant demonstrated a deficit on 
sensory testing of the left upper extremity. Dr. Peterson diagnosed shoulder 
impingement, with a rotator cuff sprain and/or tear. The doctor noted an acute injury to 
the shoulder with a probable brachial plexus injury as well. 

5. On April 29, 2010, Dr. Peterson referred the Claimant for an MRI of the left 
shoulder. 

6. On May 4, 2010, the Claimant submitted a Notice of One-time Change of 
Physician to the Respondent’s alternate designated treating physician, Dr. Richman. 

7. A May 6, 2010 MRI showed a tear of the supraspinatus tendon, along with 
supraspinatus and subscapularis tendinosis.  

8. On June 2, 2010, Dr. Peterson re-examined the Claimant for a final time 
before the transfer of care to Dr. Richman. Dr. Peterson recommended an EMG/nerve 
conduction study to evaluate the upper extremity numbness, and an orthopedic 
evaluation with Dr. Jinkins. 

9. On June 15, 2010, Dr. Jinkins examined the Claimant and diagnosed 
impingement syndrome. He administered an injection. 

10. Dr. Richman initially evaluated the Claimant on June 18, 2010. The 
Claimant reported pain in the left shoulder, and tingling into the left fourth and fifth 
fingers, intermittently. Physical examination elicited: pain anteriorly and at the long head 
of the biceps tendon, loss of strength, range of motion deficits and a positive Speed test. 
Dr. Richman referred the Claimant for physical therapy. 

11. On July 8, 2010, Dr. Richman re-examined the Claimant, who reported that 
he had not improved significantly in response to therapy. Dr. Richman recommended an 
MR arthrogram of the left shoulder.  

12. The July 22, 2010 MR arthrogram was interpreted as showing a bone 
bruise and microtrabecular fractures, subacromial and sub deltoid bursitis, and 
tendinopathy of the supraspinatus and infraspinatus tendons with a partial-thickness tear 
involving the deep fibers of the anterior distal aspect of the supraspinatus tendon at the 
insertion. The supraspinatus and infraspinatus tendinopathy were worse when compared 
to the previous MRI.  

13. At the time of the accident, the Claimant had been living in his son’s home 



  

in Colorado Springs. At the end of June 2010, he moved to a friend’s home in Colorado 
Springs. In August 2010, the Claimant moved to Portland Oregon to stay with his ex-wife 
because he had no income.  

14. The Claimant returned to Colorado in advance of a hearing that was 
scheduled for October 19, 2010 in Colorado Springs. Following the hearing, ALJ Stuber 
awarded temporary disability benefits. The resulting income allowed the Claimant to stay 
in Colorado, and he resumed treating with Dr. Richman. 

15. On October 20, 2010, Dr. Richman administered a steroid injection to the 
Claimant’s left shoulder. The injection provided approximately 75% relief so Dr. Richman 
administered a second injection on December 15, 2010.  

16. When Dr. Richman evaluated the Claimant again on February 10, 2011, he 
noted that the second steroid injection had “helped only for a few days. His L shoulder is 
not any better and still has pain with any reaching.” Dr. Richman diagnosed left shoulder 
impingement and rotator cuff tear, and referred the Claimant to Dr. Pak “for possible 
arthroscopy.” 

17. Dr. Pak performed a left shoulder arthroscopic surgery on June 22, 2011. 
Unfortunately, the Claimant did not have a good outcome from the surgery. He started 
postsurgical physical therapy on July 6, 2011, and reported that he was still having 
significant symptoms. The therapist noted that “the patient, at this time, appears to be in 
continued distress. He holds his arm in a guarded position and does not like to let it hang 
by his side.” He was unable to perform active range of motion or tolerate shoulder 
strength testing. Pain was elicited anterior, posterior and laterally with palpation. In 
addition the pain over the incision site, the therapist noted that “anteriorly, there is 
inflammation around the long head of the biceps and the patient is exquisitely tender over 
this area.” On July 8, 2011, the Claimant was continuing to complain of severe pain, and 
stated that “something is wrong in there.” Subsequent progress notes report ongoing 
severe symptoms and minimal progress with therapy. 

18. In addition to his left shoulder, the Claimant was continuing to report pain 
and numbness in his left hand and fingers. Dr. Richman performed electrodiagnostic 
testing on July 7, 2011, which revealed cubital tunnel syndrome. Dr. Richman referred 
the Claimant to Dr. Devanny for ulnar decompression and transposition. Dr. Richman 
also opined that “based on the mechanism of injury, this [cubital tunnel] is a work-related 
condition.” 

19. On July 26, 2011, Dr. Richman re-examined the Claimant and noted 
continued pain in the left shoulder. Dr. Richman recommended an MR arthrogram of the 
left shoulder. 

20. Dr. Devanny performed a left ulnar nerve decompression on October 6, 
2011 to address the cubital tunnel syndrome. The Claimant quickly noticed improvement 
in the numbness and tingling in his fingers.  

21. The MR arthrogram of the left shoulder was performed on October 20, 



  

2011, and documented numerous significant findings. Specifically, there was subacromial 
bursitis, “severe tendinopathy” and tearing of the supraspinatus tendon, tearing of the 
subscapularis tendon, and a longitudinal tear of the long biceps tendon.  

22. When Dr. Richman reviewed the MRI report on November 16, 2011, he 
noted that “the MRI showed multiple tears and labral involvement, as I suspected.” Dr. 
Richman opined that the Claimant “needs revision surgery,” and referred him to Dr. 
Devanny for surgical evaluation. With respect to the cubital tunnel syndrome, Dr. 
Richman noted that “the elbow now is doing ‘great,’ and the numbness is now gone.”  

23. On December 12, 2011, Dr. Devanny noted that “I did review the MRI that 
demonstrated a PASTA lesion in the supraspinatus as well as a superior tear of the 
subscapularis and biceps split tear.” Dr. Devanny recommended that the Claimant 
“proceed with left shoulder surgery in the near future.” Authorization for surgery was 
subsequently denied by the Respondent, and the Claimant requested a hearing on March 
21, 2012. 

24. The Claimant was referred to Dr. Stockelman, who evaluated the Claimant 
on February 22, 2012. Dr. Stockelman noted the prior surgery by Dr. Pak “unfortunately 
... this has not relieved his pain. Dr. Devanny has recommended repeat shoulder 
debridement but workers’ comp has balked.” Dr. Stockelman noted that an IME was 
pending with Dr. O’Brien.  

25. Dr. O’Brien evaluated the Claimant at the request of the Respondent on 
February 28, 2012. Dr. O’Brien opined that none of the Claimant’s current problems are 
related to his admitted industrial injury. Dr. O’Brien opined that the Claimant had suffered 
only a “very minor” left shoulder sprain/strain. Dr. O’Brien opined that neither the original 
shoulder surgery by Dr. Pak nor the left cubital tunnel surgery by Dr. Devanny was work-
related. Dr. O’Brien opined that the Claimant has been at MMI for more than two years, 
does not have any permanent impairment and requires no additional treatment for his 
shoulder. 

26. On March 23, 2012, Dr. Richman wrote to Respondent’s counsel and noted 
his “substantial disagreement with the opinions expressed by Dr. O’Brien.” Dr. Richman 
reiterated his request that the repeat arthroscopic surgery be authorized. 

27. Subsequently, Dr. Stockelman reviewed Dr. O’Brien’s report and noted that 
“the report is full of contradiction with regard to facts, physical exam, and chronology.” 
Ultimately, Dr. Stockelman noted that any further surgery is on hold pending the outcome 
of litigation regarding his claim. 

28. After the Claimant had requested a hearing regarding the proposed 
surgery, the Respondent requested an “18-month DIME.” The DIME was performed by 
Dr. Gellrick on June 12, 2012. Dr. Gellrick noted that the DIME application asked her to 
consider “MMI of the left shoulder” and “causation.”  

29. Dr. Gellrick’s physical exam revealed numerous significant findings. For 
example, The Claimant had “obvious spasm in the left trapezius ... with the left shoulder 



  

being held higher than the right, and “tight trigger points that the superior margin of the 
scapula on the left side, negative on the right.” Left shoulder range of motion was 
significantly reduced. Strength testing was “+3/5 supraspinatus on the left compared to 
5/5 on the right.” Additionally, Spurling/Weber maneuver and impingement testing were 
positive on the left side. Dr. Gellrick concluded that: 

The records are clear. The patient has described a mechanism of injury that 
has been consistent in the records. He was hit or brushed up against the 
left shoulder by two heavy boxes inadvertently trying to lift only one, which 
pulled forcefully the left arm to the floor, weighing up to 100 pounds. This 
kind of traction injury to left shoulder with the patient hearing an audible pop 
could certainly have disrupted the labrum at the time and caused further 
demise of the rotator cuff and bursitis. This examiner respectfully disagrees 
with the opinions of Dr. O’Brien. The patient sustained a forceful traction 
injury to the left arm and the left shoulder on the job. He did sustain an 
injury to the left shoulder. There is greater than 50% medical probability that 
the left shoulder is workcomp [sic] compensable. Causation is assigned to 
the job-related injury of April 25, 2010. The patient subsequently has 
undergone surgery on the left shoulder, but is still having problems with 
pain and weakness on the left.... The patient is a candidate in the mind of 
this examiner for a second exploratory surgery arthroscopically ... In these 
cases where weakness persists, and there is pathology that is defined in 
the MRI per two orthopedic surgeons, it is reasonable to look at second 
surgery arthroscopically on the left shoulder.... It is recommended that prior 
to this next surgery, the patient should be screened for the preop clearance 
with psychiatric services for surgery. The patient is not, repeat not at MMI 
for the left shoulder. 

30. The ALJ finds the medical opinions of Dr. Richman, Dr. Stockelman, and 
Dr. Gellrick to be the more credible and persuasive medical evidence on the issues 
herein. 

31. The ALJ finds that the Respondent has failed to establish that Dr. Gellrick 
was clearly in error when she opined that the Claimant was not at MMI. 

32. The ALJ finds that the Claimant has established that more likely than not 
the surgery recommended by Dr. Richman, Dr. Stockelman, and Dr. Gellrick is 
reasonable, necessary, and related to the Claimant’s admitted industrial injury of April 25, 
2010. 

33. The Claimant traveled a total of 716.4 miles attributable to his travel for 
physical therapy, treatment with Dr. Richman, and imaging studies during the period of 
July 2, 2010 through July 23, 2010.  At $0.52 per mile the Claimant incurred $372.53 in 
reimbursable travel costs. 

34. The ALJ finds that the Claimant has established that it is more likely than 
not that he incurred $372.53 in travel expenses attributable to his travel for physical 



  

therapy, treatment with Dr. Richman, and imaging studies between July 2, 2010 and July 
23, 2010. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), supra.  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor of 
the rights of respondents.  Section 8-43-201, supra. 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

3. Dr. Gellrick’s opinion that the Claimant is not at MMI must be overcome by 
clear and convincing evidence.  Clear and convincing evidence is highly probable and 
free from serious or substantial doubt, and the party challenging the DIME physician’s 
finding must produce evidence showing it highly probable the DIME physician is 
incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  A 
fact or proposition has been proved by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

4. Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of 
a DIME physician selected through the Division of Workers’ Compensation shall only be 
overcome by clear and convincing evidence.  The enhanced burden of proof reflects an 
underlying assumption that the physician selected by an independent and unbiased 
tribunal will provide a more reliable medical opinion.  Qual-Med v. Industrial Claim 
Appears Office, 961 P.2d 590 (Colo. App. 1998).  The ALJ concludes that the 
Respondent has failed to present clear and convincing evidence which would 
demonstrate that it is highly probable that Dr. Gellrick erred in her opinion that the 
Claimant was not at MMI.      

5. The Claimant has the burden of proof to establish the right to specific 
medical benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.; see 
Valley Tree Service v. Jimenez, 787 P. 2d 658 (Colo. App. 1990). A preponderance of 



  

the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).   

6. Even if a claimant suffers a compensable injury in the first instance, the ALJ 
may still deny a claim for workers’ compensation benefits if the Claimant fails to establish 
that the current and ongoing need for medical treatment or disability is proximately 
caused by an injury arising out of and in the course of the employment.  See Snyder v. 
City of Aurora, 942 P.2d 1337 (Colo. Ct. App. 1997).  The Claimant has the burden to 
prove that any medical benefits sought are reasonable, necessary, and related to the 
work injury.  

7. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the surgery recommended by Dr. Richman, Dr. Stockelman, and Dr. 
Gellrick is reasonable, necessary, and related to the Claimant’s admitted industrial injury 
of April 25, 2010. 

8. Pursuant to WCRP 18-6(E), the Respondent “shall reimburse an injured 
worker for reasonable and necessary mileage expenses for travel to and from medical 
appointments and reasonable mileage to obtain prescribed medications.... The injured 
worker shall submit a statement to the payer showing the date(s) of travel and number of 
miles traveled.” The mileage reimbursement requests contained at Claimant’s Ex. 10 
comply with the requirements of the Rule. Furthermore, the mileage expense was verified 
by a reputable online mapping service in accordance with Respondent’s demand. 

9. Based on the evidence presented, the ALJ concludes that the Claimant has 
established by a preponderance of the evidence that he is entitled to mileage 
reimbursement in the amount of $372.53 for medical-related travel between July 2, 2010 
and July 23, 2010. 

ORDER 

 It is therefore ordered that: 

1. The Respondent’s attempt to overcome the DIME’s finding on MMI is denied and 
dismissed. 

2. The Respondent is responsible for, and shall pay for, the Claimant’s surgery to his 
left shoulder as recommended by Dr. Richman, Dr. Stockelman, and Dr. Gellrick. 

3. The Respondent shall pay the Claimant $372.53 for reimbursement of travel 
expenses as found herein. 

4. The Respondent shall pay interest to the Claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: December 10, 2012  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-727-298 

ISSUES 

 1. Whether Claimant’s claim closed pursuant to §8-43-203(2)(b)(II), C.R.S. 
because she failed to properly file an objection within 30 days after Respondents 
tendered a Final Admission of Liability (FAL). 

 2. Whether Claimant has established by a preponderance of the evidence that 
she is entitled to reopen her worker’s compensation claim based on a mistake pursuant 
to §8-43-303(1), C.R.S. 

FINDINGS OF FACT 

 1. On January 2, 2007 Claimant suffered admitted industrial injuries to her 
back and head.  She slipped on ice in a parking lot and fell backwards.  At the time of the 
injuries Claimant’s home address was [Address 1], Littleton, CO 80216.  The preceding 
address was on file with the Division of Workers’ Compensation (DOWC).  

 2. Claimant testified at the hearing in this matter.  She explained that in 
November 2009 she contacted the DOWC regarding a change of address.  The DOWC 
advised her that the address change was required to be submitted in writing.  Claimant 
commented that in November 2009 she submitted the address change in writing.  
However, records reflect that neither the DOWC nor Respondents received a copy of the 



  

address change.  Claimant responded that she could not reproduce the address change 
because of computer errors. 

 3. In January 2010 Claimant e-mailed the Claims Adjuster for her case and 
submitted a mileage reimbursement request.  Claimant requested payment to be sent to 
“[Address 2], Littleton, CO 80128.”  Claimant did not state that the preceding location 
constituted a permanent address change. 

 4. In January 2010 Claimant also sent her mileage reimbursement request by 
facsimile.  Claimant again stated “please send payments to my new address” at 
“[Address 2], Littleton, CO 80128.”  Claimant again did not state that the preceding 
location constituted a permanent address change. 

 5. After approximately two years of medical treatment Claimant reached 
Maximum Medical Improvement (MMI) on February 24, 2009.  Darrel Quick, M.D. 
assigned Claimant a 16% whole person impairment rating. 

6. On February 24, 2010 Respondents filed a Final Admission of Liability 
(FAL) consistent with Dr. Quick’s MMI and impairment determinations.  The FAL was 
mailed to Claimant’s home address on file with the DOWC or [Address 1], Littleton, CO 
80216. 

7. The February 24, 2010 FAL provided that “if you do not object to this 
admission within 30 days of the date of the [FAL], your file will automatically close.”  
Claimant did not object to the FAL within 30 days. 

8. On February 26, 2010 Respondents filed an Amended FAL based on the 
determination of psychiatrist Stephen A. Moe, M.D. that Claimant suffered a 3% mental 
impairment as a result of the January 2, 2007 incident.  Respondents acknowledged a 
19% whole person impairment rating but incorrectly made a clerical error and admitted 
for a 16% whole person impairment on the Amended FAL.  Nevertheless, Respondents 
paid Claimant benefits for the 16% whole person impairment assigned by Dr. Quick and 
the 3% rating assigned by Dr. Moe.  The Amended FAL was mailed to Claimant’s 
address on file with the DOWC or [Address 1], Littleton, CO 80216. 

9. The February 26, 2010 Amended FAL provided that “if you do not object to 
this admission within 30 days of the date of the [FAL], your file will automatically close.”  
Claimant did not object to the FAL within 30 days. 

10.   Claimant testified that she did not receive the February 24, 2010 FAL.  
However, on February 26, 2010 Claimant called the Claims Adjuster for Insurer to 
discuss the admitted benefits and her Average Weekly Wage (AWW).  The Claims 
Adjuster informed Claimant that she would file an Amended FAL for the additional 3% 
mental impairment assigned by Dr. Moe.  Claimant explained that the phone 
conversation involved a previously filed FAL.  However, the last FAL prior to February 24, 
2010 in this matter was filed on July 18, 2007.  The record thus reveals that it is unlikely 
that Claimant called the Claims Adjuster on February 26, 2010 to discuss a FAL that was 
filed approximately two and one-half years earlier. 



  

11. On March 5, 2010 the DOWC issued a letter to Insurer stating that it had 
received the February 26, 2010 Amended FAL.  The letter explained that there had been 
an overpayment of permanent partial disability benefits as calculated by Respondents.  
The letter specified that Respondents “may amend the admission” per WCRP Rule 5-9. 

12. At a prehearing conference on March 8, 2012 PALJ Goldstein noted that 
the DOWC records still reflected that Claimant’s address was [Address 1], Littleton, CO 
80216.  He issued a prehearing conference order changing Claimant’s address to 
[Address 2], Littleton, CO 80128. 

13. On March 16, 2010 Respondents filed an Amended FAL pursuant to the 
March 5, 2010 error letter from the DOWC.  However, the DOWC’s chronological history 
does not show that it received a FAL after February 26, 2010.  The March 16, 2010 
Amended FAL was also sent to Claimant’s address on file with the DOWC or [Address 1], 
Littleton, CO 80216. 

14. The March 16, 2010 Amended FAL provided that “if you do not object to 
this admission within 30 days of the date of the [FAL], your file will automatically close.”  
Claimant did not object to the FAL. 

15. On May 28, 2010 Respondents field a Final Payment Notice.  The Notice 
closed Claimant’s claim subject to a successful Petition to Reopen. 

16. Respondents conducted an investigation regarding Claimant’s change of 
address.  Her address on file with the Division of Motor Vehicles was changed to 
[Address 2], Littleton, CO 80128-[Zip], Jefferson County in October 2010.  The address 
change did not occur until several months after the February 24, 2010, February 26, 2010 
and March 16, 2010 FAL’s were filed. 

17. On May 16, 2012 Claimant filed an Application for Hearing.  She endorsed 
the issues of medical benefits, petition to reopen claim, permanent total disability benefits 
due to a head injury and failure to receive a copy of the FAL because it was mailed to an 
old address. 

18. On May 19, 2011 Claimant filed a Petition to Reopen her claim.  She 
asserted that her case should be reopened based on mistake or fraud.  Claimant 
specifically contended that she did not receive the February 26, 2010 or March 16, 2010 
Amended FAL’s.  She detailed that she had moved to a new address of [Address 2], 
Littleton, CO 80128 and that she did not receive mail that was sent to [Address 1], 
Littleton, CO 80216. 

19. At a prehearing conference on June 28, 2012 PALJ Goldstein struck the 
issue of permanent total disability benefits from Claimant’s Application for Hearing 
without prejudice because it was not ripe.  At a subsequent prehearing conference on 
September 6, 2012 PALJ Goldstein entered an order approving the parties’ stipulation 
that the issue of medical benefits should be bifurcated until after the issues of petition to 
reopen and failure to receive a copy of the FAL were resolved.  Therefore, the remaining 



  

issues for the current hearing were Claimant’s petition to reopen and failure to receive a 
copy of the FAL. 

20. At the hearing Claimant raised the issue of whether the February 26, 2010 
FAL was valid based on the March 5, 2010 letter from the DOWC.  However, the issue 
was not endorsed on Claimant’s Application for Hearing.  Accordingly, the validity of the 
February 26, 2010 FAL based on the March 5, 2010 letter from the DOWC will not be 
considered. 

21. Claimant testified at the hearing in this matter.  She explained that she 
never received the February 26, 2010 or March 16, 2010 FAL’s and thus did not have an 
opportunity to file an objection.  Claimant argued that, because she never received the 
FAL’s, her claim remains open.  She specified that the basis of her concerns about the 
FAL’s was that they did not include the additional 3% mental impairment rating assigned 
by Dr. Moe. 

22. Claimant’s claim closed by operation of law because she failed to properly 
file an objection within 30 days after Respondents’ tendered the March 16, 2010 FAL.  
On March 16, 2010 Respondents filed an Amended FAL pursuant to the March 5, 2010 
error letter from the DOWC.  However, the DOWC’s chronological history does not show 
that it received a FAL after February 26, 2010.  The March 16, 2010 Amended FAL was 
also sent to Claimant’s address on file with the DOWC or [Address 1], Littleton, CO 
80216.  The FAL contains a signed Certificate of Service attesting that it was mailed on 
March 16, 2010 to all parties.  Moreover, the March 16, 2010 Amended FAL satisfied all 
of the other legal requirements including a medical report from the treating physician with 
impairment rating worksheets, a statement on permanent impairment and medical 
maintenance benefits and an Objection to a FAL with a Notice and Proposal.  Although 
the DOWC’s chronological history does not reflect that it received the March 16, 2010 
Amended FAL, the record demonstrates that the document was mailed to Claimant’s last 
known address with the DOWC and she failed to object within 30 days.  Accordingly, 
Claimant’s claim closed by operation of law because she failed to properly file an 
objection within 30 days after Respondents tendered the March 16, 2010 Amended FAL. 

23. Furthermore, Claimant’s claim closed by operation of law because she 
failed to properly file an objection within 30 days after Respondents tendered the 
February 26, 2010 FAL.  Respondents filed an Amended FAL based on the determination 
of psychiatrist Dr. Moe that Claimant suffered a 3% mental impairment as a result of the 
January 2, 2007 incident.  Respondents acknowledged a 19% whole person impairment 
rating but incorrectly made a clerical error and admitted for a 16% whole person 
impairment on the Amended FAL.  Nevertheless, Respondents paid Claimant benefits for 
the 16% whole person impairment assigned by Dr. Quick and the 3% rating assigned by 
Dr. Moe.  The acknowledgement of Dr. Moe’s 3% impairment rating and payment of 
additional benefits thus satisfied Claimant’s concerns about the impropriety of the FAL.  
The Amended FAL was mailed to Claimant’s address on file with the DOWC or [Address 
1], Littleton, CO 80216.  Moreover, on February 26, 2010 Claimant called the Claims 
Adjuster for Insurer to discuss the admitted benefits and her AWW.  The Claims Adjuster 
informed Claimant that she would file an Amended FAL for the additional 3% mental 
impairment assigned by Dr. Moe.  Claimant explained that the phone conversation 



  

involved a previously filed FAL.  However, the last FAL prior to February 24, 2010 in this 
matter was filed on July 18, 2007.  The record thus reveals that it is unlikely that Claimant 
called the Claims Adjuster on February 26, 2010 to discuss a FAL that was filed 
approximately two and one-half years earlier. 

24. Claimant has failed to establish that it is more probably true than not that 
she is entitled to reopen her claim based on a mistake.  Claimant’s address on file with 
the DOWC was [Address 1], Littleton, CO 80216.  Respondents mailed the February 24, 
2010, February 26, 2010 and March 16, 2010 FAL’s to the preceding address.  Claimant 
did not provide official notice of an address change to the DOWC until March 8, 2012.  
Claimant was responsible for keeping the DOWC apprised of her home address.    
Although Claimant commented that in November 2009 she submitted an address change 
to the DOWC in writing, records reflect that neither the DOWC nor Respondents received 
a copy of the address change.  Furthermore, in January 2010 Claimant e-mailed the 
Claims Adjuster for her case and submitted a mileage reimbursement request.  Claimant 
requested payment to be sent to “[Address 2], Littleton, CO 80128.”  However, Claimant 
did not state that the preceding location constituted a permanent address change or 
notify the DOWC of the address change.  Therefore, Claimant did not properly notify the 
DOWC of her address change prior to Respondents’ filing of the FAL’s.  Accordingly, 
Claimant is not entitled to reopen her Worker’s Compensation claim based on a mistake. 

CONCLUSIONS OF LAW 

1. 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 



  

Closure of Claim 

4. Section 8-43-203(2)(b)(II)(A), C.R.S. provides, in relevant part, 

An admission of liability for final payment of compensation shall 
include a statement that this is the final admission by the workers’ 
compensation insurance carrier in the case, that the claimant may contest 
this admission if the claimant feels entitled to more compensation, to whom 
the claimant should provide written objection, and notice to the claimant that 
the case will be automatically closed as to the issues admitted in the final 
admission if the claimant does not, within thirty days after the date of the 
final admission, contest the final admission in writing and request a hearing 
on any disputed issues that are ripe for hearing. . . . 

The failure to file a written objection to the FAL and an application for hearing on the 
disputed issues within 30 days closes the claim on all admitted issues.  Mackay v. Clintas 
Corp., W.C. No. 4-713-658 (ICAP, Oct. 3, 2008). 

5. As found, Claimant’s claim closed by operation of law because she failed to 
properly file an objection within 30 days after Respondents’ tendered the March 16, 2010 
FAL.  On March 16, 2010 Respondents filed an Amended FAL pursuant to the March 5, 
2010 error letter from the DOWC.  However, the DOWC’s chronological history does not 
show that it received a FAL after February 26, 2010.  The March 16, 2010 Amended FAL 
was also sent to Claimant’s address on file with the DOWC or [Address 1], Littleton, CO 
80216.  The FAL contains a signed Certificate of Service attesting that it was mailed on 
March 16, 2010 to all parties.  Moreover, the March 16, 2010 Amended FAL satisfied all 
of the other legal requirements including a medical report from the treating physician with 
impairment rating worksheets, a statement on permanent impairment and medical 
maintenance benefits and an Objection to a FAL with a Notice and Proposal.  Although 
the DOWC’s chronological history does not reflect that it received the March 16, 2010 
Amended FAL, the record demonstrates that the document was mailed to Claimant’s last 
known address with the DOWC and she failed to object within 30 days.  Accordingly, 
Claimant’s claim closed by operation of law because she failed to properly file an 
objection within 30 days after Respondents tendered the March 16, 2010 Amended FAL. 

6. As found, Claimant’s claim closed by operation of law because she failed to 
properly file an objection within 30 days after Respondents tendered the February 26, 
2010 FAL.  Respondents filed an Amended FAL based on the determination of 
psychiatrist Dr. Moe that Claimant suffered a 3% mental impairment as a result of the 
January 2, 2007 incident.  Respondents acknowledged a 19% whole person impairment 
rating but incorrectly made a clerical error and admitted for a 16% whole person 
impairment on the Amended FAL.  Nevertheless, Respondents paid Claimant benefits for 
the 16% whole person impairment assigned by Dr. Quick and the 3% rating assigned by 
Dr. Moe.  The acknowledgement of Dr. Moe’s 3% impairment rating and payment of 
additional benefits thus satisfied Claimant’s concerns about the impropriety of the FAL.  
The Amended FAL was mailed to Claimant’s address on file with the DOWC or [Address 
1], Littleton, CO 80216.  Moreover, on February 26, 2010 Claimant called the Claims 
Adjuster for Insurer to discuss the admitted benefits and her AWW.  The Claims Adjuster 



  

informed Claimant that she would file an Amended FAL for the additional 3% mental 
impairment assigned by Dr. Moe.  Claimant explained that the phone conversation 
involved a previously filed FAL.  However, the last FAL prior to February 24, 2010 in this 
matter was filed on July 18, 2007.  The record thus reveals that it is unlikely that Claimant 
called the Claims Adjuster on February 26, 2010 to discuss a FAL that was filed 
approximately two and one-half years earlier. 

 
 

Reopening for Mistake 

 7. Section 8-43-303(1), C.R.S. provides that a worker’s compensation award 
may be reopened based on a mistake.  In seeking to reopen a claim the claimant 
shoulders the burden of proving an error or mistake that calls into question the propriety 
of a prior order.  Standard Metals Corp. v. Gallegos, 781 P.2d 142 (Colo. App. 1989).  
When a party seeks to reopen based on a mistake the ALJ must determine “whether a 
mistake was made, and if so, whether it was the type of mistake which justifies 
reopening.” Travelers Ins. Co. v. Indus. Comm’n, 646 P.2d 399, 400 (Colo. App. 1981).  
Factors the ALJ may consider when determining whether a mistake warrants reopening 
include the potential for injustice if the mistake is perpetuated and whether the party 
seeking to reopen could have avoided the mistake by the exercise of due diligence in the 
handling or adjudication of the claim.  Klosterman v. Industrial Comm’n., 694 P.2d 873 
(Colo. App. 1984). 

 8. A claimant is responsible for keeping the DOWC apprised of her current 
address.  As detailed in Hroncheck v. Constellation Concepts, Inc., W.C. Nos. 4-496 & 4-
380-625 (ICAP, Mar. 4, 2003): 

the general rule is that a claimant is responsible for keeping the Division, 
opposing parties and their counsel advised of the claimant's current 
address.  The claimant's official address for purposes of a workers' 
compensation claim is the claimant's home address. Bowlen v. Munford, 
921 P.2d 59 (Colo. App. 1996).  Once the home address is established of 
record, legal notices must be sent to that address unless and until the 
claimant provides official notice of a new address. Bowlen v. Munford, 
supra.  If the claimant moves but fails to take the necessary steps to 
change his address with the Division, the claimant is at fault for the failure 
to receive subsequent notices, and there is no violation of statutory or due 
process requirements (emphasis added). 

9. As found, Claimant has failed to establish by a preponderance of the 
evidence that she is entitled to reopen her claim based on a mistake.  Claimant’s address 
on file with the DOWC was [Address 1], Littleton, CO 80216.  Respondents mailed the 
February 24, 2010, February 26, 2010 and March 16, 2010 FAL’s to the preceding 
address.  Claimant did not provide official notice of an address change to the DOWC until 
March 8, 2012.  Claimant was responsible for keeping the DOWC apprised of her home 
address.  Although Claimant commented that in November 2009 she submitted an 
address change to the DOWC in writing, records reflect that neither the DOWC nor 
Respondents received a copy of the address change.  Furthermore, in January 2010 



  

Claimant e-mailed the Claims Adjuster for her case and submitted a mileage 
reimbursement request.  Claimant requested payment to be sent to “[Address 2], 
Littleton, CO 80128.”  However, Claimant did not state that the preceding location 
constituted a permanent address change or notify the DOWC of the address change.  
Therefore, Claimant did not properly notify the DOWC of her address change prior to 
Respondents’ filing of the FAL’s.  Accordingly, Claimant is not entitled to reopen her 
Worker’s Compensation claim based on a mistake. 

ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. Claimant’s claim closed by operation of law. 

2. Claimant’s request to reopen her claim based on a mistake is denied and 
dismissed. 

3. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 10, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Claimant.  The proposed decision 
was filed, electronically, on December 4, 2012.  On December 5, 2012, the Respondents  
filed objections to the proposal.  After a consideration of the proposed decision and the 
objections thereto, the ALJ has modified the proposal and hereby issues the following 
decision.  

 
ISSUES 

  
  The issues to be determined by this decision concern:  (1) how the 2% annual 
increases on permanent total disability (PTD) benefits, mandated by §8-42-111 (4), 
C.R.S., for injuries occurring between July 1, 1991 and July 1, 1994, are calculated; (2) 
what is the amount actually payable to the Claimant after offsets are taken for Social 
Security Disability (SSDI) benefits and lump-sum payments of permanent total disability 
(PTD)?  (3)  is the Claimant’s objection to the July 17, 2012 Final Admission (FAL) limited 
to the change in PTD benefits beginning July 1, 2012, or does it serve to object to all of 
Respondents’ cumulative increases, recited in each of Respondents’ annual FALs that 
cumulatively add the increase for the year in question to previously recited increases in 
FALs and/or are annual FALs even necessary to increase the PTD benefits by 2% each 
year in compliance with the mandate of § 8-42-111 (4), C.R.S; and, (4)  is the Claimant 
entitled to interest on past-due compensation not paid when due? 

  

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant sustained an occupational injury on December 19, 1991. 
 
 2. The Claimant’s average weekly wage (AWW), at the time, was $593.76.   
The maximum compensation rate at the time of the Claimant’s injury, however, was 
$395.71 per week, pursuant to the Annual Benefit Schedule established by the Director 
of the Division of Workers’ Compensation.   
 
 3. The Claimant reached maximum medical improvement (MMI) on April 25, 
1995.  He was provided an 80% whole person medical impairment rating.  In a decision, 
dated November 5, 1996, the ALJ determined the Claimant to be permanently and totally 
disabled as of April 25, 1995. 
 
 4. The first 2% increase in Claimant’s AWW was required by statute as of July 
1, 1995. 
 
 5. Effective May 1, 1994, the Claimant was awarded SSDI benefits at the 
monthly rate of $779.60 per month, or $179.91 per week, for a weekly offset of $89.96.  
He also received $6,000 in back SSDI benefits. 
 



  

 6. The Claimant was awarded a lump-sum payment on October 25, 1996, 
reducing compensation benefits by an additional $38.82 per week. 
 
 
 7. On January 12, 2012, the Claimant was awarded a second lump-sum 
payment, reducing compensation payments by $26.91 per week for a total reduction of 
$65.73 per week from January 12, 2012. 
 
 8. The Respondents filed amended FALs for each July 1 increase of 2% from 
1995 through 2012.  The Claimant did not object to most of the FALs.  As to any 
objections that were made, no hearings were held prior to the hearing on November 27, 
2012. 
 
 9. The Respondents filed an Amended FAL on July 17, 2012 for the 
cumulative 2% annual increase in compensation benefits.  The Claimant timely objected 
to the FAL on August 16, 2012 and requested a hearing.  This objection was to all 
benefits dating back to 1995, as cumulatively listed in the July 17, 2012 FAL. 
 
 10. The annual increases in PTD benefits, including SSDI offsets and lump sum 
credits, since April 25, 1995, the MMI date, to the present are as follows: 

 
11. The Respondents shall pay past-due PTD benefits as follows: 

 
     Year     Base Rate and     SSDI Offset       Offset for        Gross Amount 
                         2% Increases                                Lump Sum(s)      Owing/Week 
 
4-26-95                $395.71 (Base)        $89.96                                           $305.75 
7-1-95   $403.62  $89.96    $313.66 
7-1-96   $411.70  $89.96    $321.74 
10-25-96  $411.70  $89.96 $38.82  $282.92 
7-1-97   $428.33  $89.96 $38.82  $291.15 
7-1-98   $428.33  $89.96 $38.82  $299.55 
7-1-99   $436.90  $89.96 $38.82  $308.12 
7-1-00   $445.63  $89.96 $38.82  $316.85 
7-1-01   $454.55  $89.96 $38.82  $325.77 
7-1-02   $463.l64  $89.96 $38.82  $334.86 
7-1-03   $472.91  $89.96 $38.82  $344.l13 
7-1-04   $482.37  $89.96 $38.82  $353.59 
7-1-05   $492.02  $89.96 $38.82  $363.24 
7-1-06   $501.86  $89.96 $38.82  $373.08 
7-1-07   $511.90  $89.96 $38.82  $383.11 
7-1-08   $522.14  $89.96 $38.82  $393.36 
7-1-09   $532.58  $89.96 $38.82  $403.80 
7-1-10   $543.23  $89.96 $38.82  $414.45 
7-1-11   $544.09  $89.96 $38.82  $425.31 
1-12-12  $554.09  $89.82 $65.73  $398.40 
7-1-12   $565.17  $89.96 $65.73  $409.48 



  

 
 
 
 12. The Claimant received $6,000 in back SSDI benefits to which the 
Respondents are entitled to an additional offset, which should be deducted from the 
gross amount owing to the Claimant, based on the differential of what was actually paid 
and what should have been paid. 
 
  

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Calculation of the 2% Annual Increase 
 
 a. The Workers’ Compensation Act requires a 2% increase in the Claimant’s 
AWW every July 1, pursuant to §8-42-111 (4), C.R.S.  At the time of his injury,  the 
Claimant’s AWW was in excess of the State AWW, so his PTD rate was capped at the 
maximum rate of $395.71 (the base rate).   
 
 b. The Court of Appeals determined in Guido v. Indus. Claim Appeals Office, 
100 P.3d 575 (Colo.App. 2004), how the 2% annual compensation increase is to be 
calculated for high wage earners such as the Claimant herein.  The Court held that a 
claimant’s maximum wage cap is to be used as the computed rate (or “base rate,” the 
term used by the parties at hearing in this case) for the annual 2% increase.  In this case, 
this means the 2% increase is to begin being applied to $395.71 as of July 1, 1995. 
 
 c. According to the plain wording of § 8-42-111 (4), C.R.S., applicable offsets 
for such items as Social Security Disability  Income (SSDI) benefits and lump sums are 
taken after the computed PTD rate with the 2% increase is determined.  The offset 
amounts for Claimant’s SSDI benefits and both lump sums remain a constant number 
and are not subject to a 2% annual increase. 
 
Finality of Prior Final Admissions of Liability 
 
 d.  The Respondents argue that the Claimant is limited to the latest calculation 
of the 2% rate, beginning July 1, 2012, and cannot address disputes he now has with 
prior FALs because a timely objection was not made each and every time a cumulative 
FAL was filed each year, nor was a hearing held at Claimant’s request prior to November 
27, 2012.  Respondents argue that the prior final admissions are final, pursuant to §8-43-
203 (2), C.R.S. The ALJ rejects this argument, based primarily upon the plain wording of 
§ 8-42-111 (4), C.R.S., which strongly implies that the 2% increases 
 should occur automatically each year on July 1.  The section is silent about filing 
successive and cumulative final admissions to effectuate the provisions of § 8-42-111 (4).  
To require successive and cumulative final admissions to carry out the legislative intent of 
§ 8-42-111 (4) would be an usurpation of the legislative function by an insurance carrier. 



  

 
 e. The Court of Appeals’ decision in Leewaye v. Indus. Claim Appeals Office, 
178 P.3d 1254 (Colo.App. 2007) is applicable.  In Leewaye, supra, the claimant failed to 
timely object to the first final admission.  When a second final admission was issued, 
however, the claimant timely objected and requested a hearing.  The Court of Appeals 
overturned the ALJ’s decision that all issues raised in the first final admission were closed 
by operation of law and that claimant was limited to addressing only new issues in the 
second final admission.  The Court of Appeals determined the second final admission 
superseded the first final admission in its entirety so that claimant could request 
additional benefits under either admission.  Accordingly, the ALJ concludes that the 
Respondents’ July 17, 2012 Final Admission superseded all prior Final Admissions.  
Claimant timely objected to the July 17, 2012 Final Admission.  Accordingly, the Claimant 
is now permitted to address all calculations of his base compensation rate for purposes of 
the 2% annual increase dating back to 1995, along with the gross payable amount after 
reduction for applicable offsets.  As stated, the plain wording of § 8-41-111 (4), C.R.S., 
indicates that the 2% increases should occur automatically each year without the 
necessity of filing successive and cumulative final admissions,  If successive and 
cumulative final admissions were necessary, this could prove to be a trap for the unwary 
and defeat the underlying purpose of the statutory section; thus, disingenuously limiting 
an insurer’s liability for 2% increases and defeating the purpose of the 2% increase 
provision.  Statutor4y provisions must be interpreted by looking to the plain meaning of 
the language and then to the general objective of the general assembly, giving a sensible 
effect to the statute.  See Matter of Title, Ballot Title for 1997-98, No. 62, 961 P.2d 1077 
(Colo. 1998). 
 
Statutory Interest 
 
 f. Respondents argue that S 8-43-410 (2), C.R.S., should entitle them to relief 
from the payment of interest.  Read in pari material, the section allows for relief from the 
date of an order or whenever the insurer became aware of an injury.  Relief from the 
payment of interest is not appropriate herein because the Respondents should have 
been aware of the appropriate payment of the 2% increases and the taking of offsets 
pursuant o S 8-41-111 (4) and the interpretation thereof in Guido v. Indus. Claim Appeals 
office, supra.  Indeed, a good faith belief that one will prevail is insufficient to warrant a 
waiver of interest.  See Beatrice Foods Co., Inc. v. Padilla, 747 P.2d 685 (Colo. App. 
1987). 
 
 g. The ALJ concludes that the Claimant is entitled to payment of statutory 
interest on all compensation not paid when due as a matter of law, pursuant to §8-43-410 
(2), C.R.S. 
 

 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 



  

A. The Respondents shall pay past-due permanent total disability benefits as 
follows: 

 
     Year     Base Rate and     SSDI Offset       Offset for        Gross Amount 
                         2% Increases                                Lump Sum(s)      Owing/Week 
 
4-26-95                $395.71 (Base)        $89.96                                           $305.75 
7-1-95   $403.62  $89.96    $313.66 
7-1-96   $411.70  $89.96    $321.74 
10-25-96  $411.70  $89.96 $38.82  $282.92 
7-1-97   $428.33  $89.96 $38.82  $291.15 
7-1-98   $428.33  $89.96 $38.82  $299.55 
7-1-99   $436.90  $89.96 $38.82  $308.12 
7-1-00   $445.63  $89.96 $38.82  $316.85 
7-1-01   $454.55  $89.96 $38.82  $325.77 
7-1-02   $463.l64  $89.96 $38.82  $334.86 
7-1-03   $472.91  $89.96 $38.82  $344.l13 
7-1-04   $482.37  $89.96 $38.82  $353.59 
7-1-05   $492.02  $89.96 $38.82  $363.24 
7-1-06   $501.86  $89.96 $38.82  $373.08 
7-1-07   $511.90  $89.96 $38.82  $383.11 
7-1-08   $522.14  $89.96 $38.82  $393.36 
7-1-09   $532.58  $89.96 $38.82  $403.80 
7-1-10   $543.23  $89.96 $38.82  $414.45 
7-1-11   $544.09  $89.96 $38.82  $425.31 
1-12-12  $554.09  $89.82 $65.73  $398.40 
7-1-12   $565.17  $89.96 $65.73  $409.48 
 
 B. The Claimant received $6,000 in back SSDI benefits to which the 
Respondents are entitled to an additional offset, to be exacted at the rate of $50 per 
week for 120 weeks and deducted from the gross amount owing to the Claimant. 
 
 C. The Respondents shall pay the Claimant statutory interest at the rate of 
eight percent (8%) per annum on all amounts due and not paid when due.  Claims for 
relief from the payment of statutory interest are hereby denied and dismissed. 
 
 D. Any and all issues not determined herein are reserved for future decision. 
 
 DATED this______day of December 2012. 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
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WORKERS’ COMPENSATION NO. WC 4-872-914-01 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that her claim should 
be reopened based on a worsened condition? 

 Did the claimant prove by a preponderance of the evidence that her claim should 
be reopened based on error or mistake in the calculation of her permanent 
impairment rating? 

 Did the claimant prove by a preponderance of the evidence that she is entitled to 
certain post-MMI medical benefits? 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

41. The claimant was employed as a “brine operator” in the employer’s food 
processing business.  On April 13, 2011 she sustained admitted injuries when she was 
struck on the top of the head by a 40 to 50 pound pipe.  Initially she experienced cervical 
pain, thoracic pain, low back pain and dizziness.  Except for the low back pain these 
symptoms resolved. 

42. On November 8, 2011 the claimant was examined by one of her authorized 
treating physicians (ATP), Greg Reichhardt, M.D.  On that date the claimant reported 
thoracolumbar pain of 4 on a scale of 10 (4/10).  The claimant was taking Ibuprofen but 
had stopped Vicodin.  She was able to lift 40 pounds.  Dr. Reichhardt noted the claimant 
had undergone conservative treatment including a lumbar MRI, pain management 
counseling, physical therapy and chiropractic treatments.  The MRI revealed mild disc 
bulges and facet changes from L4-5 through L5-S1 without evidence of foraminal or 
central stenosis.  Dr. Reichhardt’s impression was “low back and bilateral lower extremity 
pain” with “possible discogenic pain.”  Dr. Reichhardt placed the claimant at maximum 
medical improvement (MMI).  He recommended additional treatment to include 6 follow-
up visits with a physician, 6 follow-up visits with a physical therapist, coverage for 
medications and medication management.  Dr. Reichhardt assessed 8 percent whole 
person impairment based on 3 percent impairment for reduced range of motion in the 
lumbar spine and 5 percent impairment for a specific disorder of the lumbar spine.  Dr. 
Reichhardt produced ratings worksheets documenting his range of motion measurements 
and the resulting impairment from each.  Dr. Reichhardt imposed work restrictions largely 
based on the claimant’s “subjective report of functional abilities.”  Specifically, Dr. 
Reichhardt restricted the claimant to lifting, pushing, pulling and carrying no more than 40 
pounds occasionally and 25 pounds frequently.  He also restricted the claimant to limited 
bending and twisting at the waist on an occasional basis. 

43. On December 11, 2011 the respondents filed a Final Admission of Liability 
(FAL).  The respondents admitted for permanent partial disability benefits based on Dr. 



  

Reichhardt’s 8 percent whole person impairment rating.  The respondents also admitted 
for “future medical that is reasonable/necessary.” 

44. The claimant testified that her claim was closed by the December 2011 
FAL.  Further, the claimant’s position statement admits the claim was closed “on January 
12, 2012 when she failed to object to a Final Admission of Liability that was served by 
Respondents on December 12, 2011.”  (Claimant’s proposed Finding of Fact 2 at p.2).  
There is no credible or persuasive evidence tending to show the claimant objected to the 
FAL, sought a Division-sponsored independent medical examination, set a hearing to 
contest the FAL or took any other action that would have caused the claim to remain 
open as to any issue except ongoing medical benefits after MMI.  

45. On January 5, 2012 the claimant reported to Dr. Reichhardt she was doing 
“better,” her pain was 3/10 and she was lifting up to 40 pounds without problems.  Dr. 
Reichhardt noted the insurer had inquired about conducting a functional capacity 
evaluation (FCE), and the claimant indicated she was willing to undergo the test.  Dr. 
Reichhardt referred the claimant for an FCE. 

46. On February 10, 2012 Dr. Reichhardt noted the claimant had undergone 
the FCE and that the therapist thought the claimant should be re-tested on pushing and 
lifting.  However, Dr.  Reichhardt adopted some of the restrictions recommended by the 
FCE. 

47. The claimant returned to Dr. Reichhardt on February 29, 2012 and reported 
she had experienced a “recent flare in her pain.”  At the time of the flare in symptoms the 
claimant was “off work and just doing light activities.”  The claimant reported 7/10 pain 
“extending down the lumbar area.”  The claimant reported that she was limiting herself to 
lifting 20 pounds with the assistance of coworkers.  On examination Dr. Reichhardt noted 
tenderness on palpation of the lumbar spine, decreased range of motion in the lumbar 
spine but no muscle spasm.  Dr. Reichhardt maintained the same diagnosis as on the 
date of MMI.  However, he referred the claimant for 4 physical therapy visits which he 
expected would settle the claimant’s symptoms.  He also altered the claimant’s 
medications by discontinuing Lidoderm and commencing a trial of Tramadol.  Dr. 
Reichhardt increased the claimant’s restrictions to lifting no more than 20 pounds.  Dr. 
Reichhardt noted this restriction was more limiting than the recommendation of the FCE 
but stated the claimant’s pain “is likely to wax and wane” and it would be appropriate to 
impose restrictions that the claimant could function with “even on bad days.”  Dr. 
Reichhardt also restricted the claimant to occasional sitting, stair climbing, squatting, 
bending and kneeling.  Dr. Reichhardt did not restrict walking and permitted the claimant 
to push and pull 60 pounds. 

48. On March 2, 2012 Dr. Reichhardt opined the flare in symptoms was a result 
of the original April 13, 2011 injury.  He wrote that he did not consider the claimant’s flare 
to be a “new injury” because the clamant reported a gradual increase in symptoms and 
did not report any specific aggravating circumstances or injury.  On March 12, 2012 Dr. 
Reichhardt wrote that the flare in the claimant’s symptoms did not result from her driving 
a car.  He further stated the recent amendment of the claimant’s restrictions was 
permanent. 



  

49. From March 6, 2012 to March 20, 2012, claimant received physical therapy 
at Banner Health East Morgan County Hospital.  On March 6, 2012 she reported to the 
therapist that her low back pain level was currently at 6/10 and that her worst pain level 
was 8/10 and her best pain level was 4/10.  The claimant also advised that prior to the 
recent flare in symptoms her pain was down to 2-3/10.  On March 12, 2012 the claimant 
reported her lower back and left side pain was 7-8/10, and on March 20, 2012 she 
reported her pain was 5/10. 

50. The claimant returned to Dr. Reichhardt for follow-up on March 22, 2012. 
She complained of ongoing thoracolumbar pain and “was not quite back to her baseline 
from the previous flare.”  Dr. Reichhardt opined the claimant remained at MMI and he did 
not significantly revise her permanent work restrictions or diagnosis.  Dr. Reichhardt 
encouraged the claimant to continue her independent exercise program.  

51. On March 29, 2012 the claimant filed a Petition to Reopen the claim for the 
April 13, 2011 injury.  The claimant alleged a change in medical condition, error and 
mistake. 

52. On April 19, 2012, the claimant returned to Dr. Reichhardt still complaining 
of back pain.  She reported that her Tramadol was “not strong enough.”  Dr. Reichhardt 
increased the dosage of Tramadol.  He noted that the effectiveness of Tramadol may 
have been reduced because of a drug interaction with other medications the claimant had 
been taking (Benadryl and Hydroxyzine).  The claimant was directed to reduce or 
eliminate her use of Benadryl and Hydroxyzine. 

53. On August 3, 2012 Dr. Edwin Healey, M.D., performed an independent 
medical examination (IME).  Dr. Healey examined the claimant and reviewed pertinent 
medical records.  The claimant reported “intermittent aching pain involving her right lower 
cervical and upper trapezius musculature and continued lower thoracic and upper lumbar 
pain.  On examination Dr. Healey noted the head and neck were within “normal limits” 
except for “some tenderness over the right lower cervical and trapezius musculature.”  
Cervical range of motion was full.  The lower thoracic and upper lumbar spine 
demonstrated some “lumbar paraspinal hypertonicity but no definite trigger points.”  
There was reduced range of motion in the lumbar spine but none in the thoracic spine.  
Dr. Healey’s diagnoses included the following: (1) A  “history of cervical strain with some 
residual mild right myofascial pain involving [the claimant’s] lower cervical region and 
upper trapezius region; (2)  Thoracic strain with some residual lower thoracic, upper 
lumbar muscle pain and hypertonicity  

54. With regard to the claimant’s cervical and upper trapezius symptoms Dr. 
Healey recommended “some maintenance physical therapy with deep tissue massage, 
myofascial release and use of a Theracane.”  Dr. Healey opined the claimant might also 
“benefit from some trigger point injections” but noted the claimant was “not particularly 
enthusiastic” about injections.  Regarding the “thoracolumbar pain” Dr. Healey opined the 
claimant was at MMI and not a surgical candidate.  He recommended the claimant 
continue her home exercise program, use a Theracane and, if she is willing, undergo 
anesthetic or Botox injections to decrease pain and improve activity.  Finally Dr. Healey 
recommended a trial of sleep medications, such as Zanaflex, to “see if this might 



  

decrease her thoracolumbar hypertonicity and help her with her complaints of difficulty 
sleeping secondary to pain.” 

55. Dr. Healey agreed with Dr. Reichhardt that the claimant reached MMI on 
November 8, 2011, but stated she has required and continues to require “additional 
maintenance care.”  Dr. Healey also assessed 11 percent whole person impairment 
based on 5% impairment for a specific disorder of the lumbar spine and 6 percent 
impairment for reduced range of motion of the lumbar spine. 

56. On September 20, 2012 claimant’s counsel wrote a letter to Dr. Healey 
asking whether it was his opinion “to a reasonable degree of medical probability that Dr. 
Reichardt [sic] was in error or mistake on November 8, 2011” as to the claimant’s “rating 
and restrictions.”  On September 20, 2012 Dr. Healey replied to the letter by placing an 
“x” in a space next to the word “yes.”  Dr. Healey also wrote that he concurred with “the 
work restrictions Dr Reichardt [sic] provided [the claimant] on Feb 29, 2012.” 

57. The claimant testified that after she was placed at MMI in November 2011 
her back pain increased and that in her opinion her condition has worsened.  She stated 
that in February 2012 Dr. Reichhardt increased her restrictions by limiting her lifting to 20 
pounds, and that he increased her Tramadol prescription in April 2012.  The claimant 
also testified that she would like to receive the treatment recommended by Dr. Healey. 

58. At the hearing claimant’s counsel represented to the court that the claimant 
is seeking the treatments recommended by Dr. Healey as “maintenance care.” 

59. The claimant failed to prove it is more probably true than not that her 
condition has worsened since Dr. Reichhardt placed her at MMI on November 8, 2011.  
The ALJ finds that although the claimant’s low back symptoms increased in early 2012, 
the claimant failed to prove that this increase represents a “worsening” of her condition 
after MMI.  Instead, the ALJ finds the weight of the evidence establishes that the increase 
in symptoms represents the natural waxing and waning of symptoms that was to be 
expected from the permanent effects of the claimant’s injury.  In support of this 
determination the ALJ finds that when Dr. Reichhardt placed the claimant at MMI in 
November 8, 2011 he recommended medical maintenance care including the availability 
of physical therapy and medications.  The ALJ infers from this recommendation that Dr. 
Reichhardt anticipated the claimant’s symptoms would continue into the future and that 
she would need maintenance treatment to manage these symptoms.  In fact, Dr. 
Reichhardt wrote on February 29, 2012 that the claimant’s symptoms could be expected 
to “wax and wane.”  Moreover, on March 22, 2012 Dr. Reichhardt opined the claimant 
remained at MMI despite having increased her restrictions and prescribed additional 
physical therapy.  The ALJ is not persuaded that Dr. Reichhardt’s decision to increase 
the Tramadol demonstrates a change in condition, particularly since Dr. Reichhardt noted 
the claimant had taken other medications that may have caused an interaction that 
reduced the effectiveness of Tramadol.  In any event, a change in medication dosage 
does not persuade the ALJ that the claimant’s condition was any worse than it was when 
the claimant was first placed at MMI.  Further, the fact that Dr. Reichhardt increased the 
claimant’s lifting restriction does not demonstrate a change in condition since that change 
appears to have been the result of an attempt to more clearly define the claimant’s 



  

restrictions so she could successfully return to work rather than a change in her actual 
physical capabilities.  Dr. Reichhardt’s opinion that the claimant has remained at MMI 
despite subsequent treatment and medication changes is corroborated by the opinion of 
Dr. Healey.  Dr. Healey was aware of the claimant’s post-MMI treatment and pain reports 
but agreed with Dr. Reichhardt that she reached MMI on November 8, 2011 and needed 
only “maintenance care” for her condition. 

60. The claimant failed to prove that Dr. Reichhardt’s assessment of 8 percent 
whole person impairment constituted an “error” or “mistake.”  Dr. Reichhardt’s report that 
the claimant suffered an 8 percent whole person impairment rating is credible and 
persuasive.  Dr. Reichhardt explained the bases of his rating and produced worksheets 
documenting his range of motion measurements. 

61. The written reports of Dr. Healey are not sufficiently persuasive to establish 
by a preponderance of the evidence that Dr. Reichhardt’s impairment rating is erroneous 
or mistaken.  It is not clear that Dr. Healey has actually opined that Dr. Reichhardt’s 
impairment rating was “erroneous” or “mistaken.”  On September 20, 2012 Dr. Healey 
was asked in writing whether it was probable that Dr. Reichhardt was “in error or mistake” 
as to the claimant’s “rating and restrictions.”  Because this written question is compound 
(addressing both restrictions and the impairment rating issued on November 8, 2011) the 
ALJ cannot ascertain from Dr. Healey’s answer (the word “yes”) whether the doctor 
meant that both the rating and the restrictions were erroneous, or just the restrictions.  It 
is certain that Dr. Healey disagreed with the restrictions imposed on November 8, 2011 
because he explicitly adopted the restrictions imposed by Dr. Reichhardt on February 29, 
2012.  It is not clear that Dr. Healey meant to opine that Dr. Reichhardt’s impairment 
rating was the product of an error or mistake. 

62. The ALJ is not persuaded by Dr. Healey’s reports even if he intended to 
opine that Dr. Reichhardt’s impairment rating is the product of an error or mistake.  None 
of Dr. Healey’s reports explicitly addresses what “error or mistake” he believes was 
committed by Dr. Reichhardt.  In fact, Dr. Reichhardt and Dr. Healey agree on the rating 
for the claimant’s specific disorder impairment (5%).  While they arrived at different range 
of motion impairment ratings, Dr. Healey does not explain why the difference should be 
considered the result of an error or mistake rather than simple variance in range of 
motion measurements obtained by qualified physicians on different dates.  Neither does 
Dr. Healey persuasively explain why his range of motion impairment measurements 
should be considered inherently more reliable than Dr. Reichhardt’s. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions of 
law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S., is to assure the quick and efficient delivery of disability and medical benefits 
to injured workers at a reasonable cost to employers, without the necessity of litigation. 
Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving entitlement to 
benefits by a preponderance of the evidence.  Section 8-43-201(1), C.R.S.   A 



  

preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the rights 
of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A Workers' Compensation case is decided on its 
merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

REOPENING BASED ON ALLEGED WORSENING OF CONDITION 

The claimant alleges that her condition has worsened since she was placed at 
MMI as shown by increased back pain, the change in her restrictions by Dr. Reichhardt in 
February 2012 and the increase in the prescription for Tramadol.  The ALJ concludes the 
claimant failed to prove that her condition has worsened so as to justify reopening, and 
failed to show that any benefits could be awarded as a result of the worsening.  

The ALJ notes the claimant does not dispute that her claim was closed by the filing 
of the December 11, 2011 FAL and her failure to take any timely action to contest the 
FAL.  Thus, the issues addressed by the FAL became final and no additional benefits 
may be awarded unless the claimant proves grounds to reopen the admitted issues.  
Section 8-43-203(2)(d), C.R.S.; Peregoy v. Industrial Claim Appeals Office, 87 P.3d 261 
(Colo. App. 2004);  

Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  The claimant shoulders the burden of proving 
his condition has changed and her entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. 
App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A change 
in condition refers either to change in the condition of the original compensable injury or 
to a change in the claimant's physical or mental condition that can be causally related to 
the original injury.  Heinicke v. Industrial Claim Appeals Office, 197 P.3d 220 (Colo. App. 
2008); *H v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).   

Reopening is warranted if the claimant proves that additional medical treatment or 
temporary total disability benefits are warranted, or the degree of permanent impairment 
has changed.  Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 
2000); Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. App. 1988).  



  

Conversely, reopening is not warranted if no additional benefits may be awarded as a 
result of the reopening.  Richards v. Industrial Claim Appeals Office, supra. 

As determined in Finding of Fat 19 the claimant failed to prove by a 
preponderance of the evidence that her condition is any worse than when she was 
placed at MMI on November 8, 2011.  Instead, the ALJ is persuaded by the reports of Dr. 
Reichhardt that when the claimant was placed at MMI she had continuing symptoms that 
required maintenance treatment.  Further, Dr. Reichhardt credibly opined the claimant’s 
post-MMI increase symptoms are likely to “wax and wane” and he has never altered his 
opinions that she reached MMI on November 8, 2011 and remains at MMI.  Dr. 
Reichhardt’s opinion concerning MMI is supported by Dr. Healey who agrees the 
claimant reached MMI in November 2008 and needs only maintenance treatments for her 
symptoms.  See Nunn v. JAD Electric, WC 4-205-093 (ICAO August 23, 2005). 

In addition, even if the claimant had successfully proven that her condition 
worsened after MMI she failed to prove by a preponderance of the evidence that she is 
entitled to any additional medical benefits or disability benefits as a result of the 
worsening.  The claimant’s counsel admitted at the commencement of the hearing that 
the claimant is not seeking additional medical benefits to cure and relieve the effects of 
the injury.  Rather, the claimant seeks additional medical treatment as “maintenance 
care.”  Implicit in this admission is the concession that the claimant does not contend she 
needs additional medical treatment to reach MMI as a result of the allegedly worsened 
condition.  Rather, the claimant seeks maintenance treatment designed to relieve 
ongoing symptoms and/or prevent deterioration of her condition.  The respondents 
admitted for maintenance care in the December 2011 FAL.  Thus, the claimant does not 
contend that reopening is necessary for the provision of additional medical treatment 
beyond that already admitted for.  Cf. Bradley v. Bailey’s Moving and Storage, WC 4-456-
329 (ICAO November 18, 2008) (reopening is a prerequisite to the award of additional 
medical benefits that are not available under Grover). 

The claimant does not contend that the alleged worsened condition has resulted in 
entitlement to additional temporary disability benefits.  Neither does the claimant contend 
that the worsened condition has resulted in the need for additional permanent disability 
benefits.  Instead, the claimant alleged that the original award of permanent disability 
benefits was too low because Dr. Reichhardt mistakenly calculated the claimant’s 
medical impairment rating.  In this sense the claimant does not allege the supposed 
worsening of her condition has resulted in any entitlement to additional permanent 
disability benefits. 

The petition to reopen based on worsened condition is denied because the 
claimant failed to prove her condition has actually worsened, and because she failed to 
prove that if there was a worsening that any benefits would be owed as a result of the 
worsening. 

REOPENING BASED ON ALLEGED MISTAKE 

The claimant contends the claim should be reopened because Dr. Reichhardt 
committed an “error or mistake” when he assessed an 8 percent whole person 



  

impairment rating.  The claimant asserts that Dr. Healey’s 11 percent whole person 
impairment rating more accurately reflects the claimant’s true impairment rating.  The ALJ 
concludes the claimant has failed to prove grounds to reopen the claim based on “error or 
mistake.” 

An “award” may be reopened on the grounds of “error” or “mistake.”  Section 8-43-
303, C.R.S.  The party seeking to reopen bears the burden of proof to establish grounds 
to reopen.  See Richards v. Industrial Claim Appeals Office, 996 P.2d 756 (Colo. App. 
2000). 

The terms “error” and “mistake” refers to any errors or mistakes whether of law or 
fact.  Renz v. Larimer County School District Poudre R-1, 924 P.2d 1177 (Colo. App. 
1996).  The authority to reopen is discretionary provided the statutory criteria have been 
met.  Berg v. Industrial Claim Appeals Office, 128 P.3d 270 (Colo. App. 2005).  In order 
to reopen based on mistake the ALJ must determine that there was an error or mistake 
that affected the prior award.  If there was an error or mistake the ALJ must determine 
whether, under the circumstances, it is the type of mistake that justifies reopening the 
claim.  Travelers Insurance Co. v. Industrial Commission, 646 P.2d 399 (Colo. App. 
1981).  Factors the ALJ may consider when determining whether a mistake warrants 
reopening include the potential for injustice if the mistake is perpetuated, and whether the 
party seeking to reopen could have avoided the mistake by the exercise of due diligence 
in the handling or adjudication of the claim.  Industrial Commission v. Cutshall, 164 Colo. 
240, 433 P.2d 765 (1967); Klosterman v. Industrial Commission, 694 P.2d 873 (Colo. 
App. 1984); Travelers Insurance Co. v. Industrial Commission, supra. 

As determined in Findings of Fact 20 through 22, the claimant failed to prove by a 
preponderance of the evidence that there was any error or mistake in the prior award of 
permanent disability benefits.  The claimant alleges that Dr. Reichhardt erroneously 
assessed 8 whole person impairment rating, and this resulted in an erroneous award of 
permanent partial disability benefits in the FAL.  As found, Dr. Reichhardt’s impairment 
rating is credible.  Further, Dr. Healey’s opinions are not sufficiently persuasive to prove 
that Dr. Reichhardt’s rating is the product of error mistake.  As found, it is not even clear 
that Dr. Healey opined that Dr. Reichhardt’s rating was the result of an error or mistake.  
However, to the extent Dr. Healey holds that opinion it is not persuasive.  Dr. Healey 
does not explain what error or mistake he believes that Dr. Reichhardt committed.  Dr. 
Healey does not explain why the differences between his range of motion measurements 
and those of Dr. Reichhardt should not be considered to result from natural range of 
motion variations that occur from day to day rather than an “error or mistake.” 

Even if Dr. Reichhardt’s impairment rating was somehow erroneous or mistaken, 
the ALJ concludes that it is not the type of error mistake that justifies reopening.  The ALJ 
assumes that a claim may in the discretion of the ALJ be reopened if the claimant 
establishes that a final admission for permanent disability benefits is predicated on an 
erroneous or mistaken impairment rating issued by an authorized treating physician.  See 
Berg v. Industrial Claim Appeals Office, supra (even though claimant did not seek to 
overcome DIME physician’s finding of MMI he could file a petition to reopen based on 
allegation that the DIME physician erroneously placed him at MMI).  However, the ALJ 
concludes that the alleged error or mistake does not justify reopening in this case. 



  

Assuming, for the sake of argument, that Dr. Reichhardt committed some error or 
mistake in calculating the claimant’s impairment rating the claimant could have sought 
review of the rating by requesting a DIME as provided in § 8-42-107(8)(c), C.R.S.  The 
DIME physician’s rating would then have become binding unless overcome by clear and 
convincing evidence.  However, the record establishes that the claimant did not seek a 
DIME but instead allowed the final admission for permanent disability benefits based on 
Dr. Reichhardt’s impairment rating to become final under § 8-43-203(2)(d).  The claimant 
has offered no credible or persuasive explanation for her failure timely to request a DIME 
for the purpose of reviewing Dr. Reichhardt’s impairment rating.  Considering the 
claimant’s failure to pursue her statutory right to seek review of Dr. Reichhardt’s rating 
and the absence of any credible explanation for her failure to do so, the ALJ concludes 
that the alleged error and mistake (determination of the claimant’s permanent impairment 
rating) is not the type of error or mistake that justifies reopening.  See Berg v. Industrial 
Claim Appeals Office, supra (ALJ has discretion to deny petition to reopen based on 
mistake if claimant attempts to circumvent DIME process and gain advantage of lower 
burden of proof). 

MAINTENANCE MEDICAL TREAMTENT 

The claimant requests an order requiring the respondents to provide the 
maintenance medical treatments recommended by Dr. Healey. 

The respondents are liable to provide such medical treatment “as may reasonably 
be needed at the time of the injury or occupational disease and thereafter during the 
disability to cure and relieve the employee of the effects of the injury.”  Section 8-42-
101(1)(a), C.R.S.  Colorado courts have ruled that the need for medical treatment may 
extend beyond the point of MMI where the claimant presents substantial evidence that 
future medical treatment will be reasonably necessary to relieve the effects of the injury 
or prevent further deterioration of her condition.  Grover v. Industrial Commission, 759 
P.2d 705 (Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. 
App. 1995). 

In cases where the respondents file a final admission of liability admitting for 
ongoing medical benefits after MMI they retain the right to challenge the compensability, 
reasonableness, and necessity of specific treatments.  Hanna v. Print Expediters Inc., 77 
P.3d 863 (Colo. App. 2003).  When the respondents challenge the claimant’s request for 
specific medical treatment the claimant bears the burden of proof to establish entitlement 
to the benefits.  Ford v. Regional Transportation District, W.C. No. 4-309-217 (ICAO 
February 12, 2009).  The question of whether the claimant proved that specific treatment 
is reasonable and necessary to maintain her condition after MMI or relieve ongoing 
symptoms is one of fact for the ALJ.  See Kroupa v. Industrial Claim Appeals Office, 53 
P.3d 1192 (Colo. App. 2002). 

The claimant proved that additional physical therapy with deep tissue massage 
and myofascial release constitutes reasonable and necessary treatment designed to 
relieve the ongoing effects of the injury.  The claimant credits Dr. Healey’s opinion that 
this treatment may benefit the claimant.  Further, Dr. Reichhardt noted the claimant would 



  

be a candidate for physical therapy when he placed her at MMI, and in referred her for 
some physical therapy after maximum medical improvement. 

The ALJ finds the claimant failed to prove that trigger point injections and Botox 
injections constitute reasonable and necessary treatment.  Dr. Healey noted the claimant 
expressed reluctance to undergo injections.  The ALJ concludes that in the face of this 
reluctance injections are not reasonable and necessary.  This order is not intended to 
rule out the future use of injections if they are prescribed by the claimant’s authorized 
physicians and she is willing to undergo them after a complete explanation of their 
potential risks and benefits. 

The claimant proved that a trial of sleep medications constitutes reasonable and 
necessary treatment.  The ALJ credits Dr. Healey’s opinion that such medications may 
decrease hypertonicity and improve sleep through a reduction in pain. 

The claimant proved that use of a Theracane is reasonable and necessary 
maintenance treatment.  The ALJ credits Dr. Healey’s opinion on this issue. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The claimant’s petition to reopen WC 4-872-914 is denied. 

2. The insurer shall provide reasonable and necessary medical treatment 
including physical therapy as recommended by Dr. Healey, sleep medications as 
recommended by Dr. Healey and a Theracane. 

3. The claimant’s request for trigger point injections and Botox injections is 
denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 11, 2012 

David P. Cain 
Administrative Law Judge 
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STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-817-183-02 

 
ISSUE 

 
The following issues were raised for consideration at hearing: 
 
1. Whether Claimant has demonstrated that he is entitled to reasonable, 

necessary and related maintenance medical benefits arising out of the February 11, 2010 
work incident; and  

 
2. Whether Claimant specifically seeks ongoing supply of oxygen, inhalers, 

follow up maintenance care at National Jewish Hospital, a sleep study and psychological 
treatment. 

 
FINDINGS OF FACT 

 
Having considered the evidence presented at hearing, the following Findings of 

Fact are entered. 
 
1. Claimant was employed by the [Employer] on a part-time, seasonal basis 

where he operated a snow removal vehicle.   
 
2. On February 11, 2010, the truck Claimant was driving for Employer 

overheated, causing radiator fumes to seep inside the cab. After the truck was repaired, 
Claimant continued on his route, but fumes from the antifreeze continued to bother him. 
Claimant was seen later that day at Granby Medical Clinic where chest x-rays were 
negative. 

 
3. Respondent admitted liability for the claim and paid various medical and 

disability benefits.   
 
4. Authorized treating physician John Wisneski, M.D. earlier indicated 

Claimant reached maximum medical improvement (MMI) on June 2, 2011. He noted that 
Claimant had no depression or anxiety. (Respondent’s Exhibit R, Bate No. 118)  He 
made no recommendations for ongoing maintenance care. 

 
5. Claimant was placed at MMI on August 25, 2011, by John Tobey, M.D.  Dr. 

Tobey felt that the majority of Claimant’s symptoms were related to his preexisting 
conditions, but nevertheless recommended maintenance medical care in the form of 
continued oxygen and inhalers as prescribed.  Dr. Tobey was silent on the issue of 
psychological care. (Respondent’s Exhibit CC, Bate No. 199) 



  

 
Pulmonary Treatment and Sleep Study 

 
6. Medical evidence demonstrates that Claimant suffered from chronic 

respiratory problems, including asthma and COPD, prior to the work incident. For 
example, Claimant was discharged from the army due to his asthma. (Respondent’s 
Exhibit W, Bate No. 150) On August 30, 2000, Claimant requested a one year refill of 
Albuterol and Proventil inhalers. (Respondent’s Exhibit G, Bate No. 31) In July 2000, 
Claimant was prescribed a Buspar refill and sought an increased dosage in medication. 
(Respondent’s Exhibit G, Bate No.32) In 2000, Dr. Cump was concerned with Claimant 
having respiratory failure due to Hanta virus exposure or congestive heart failure. 
(Respondent’s Exhibit L, Bate No. 80) In December 2001, Claimant was diagnosed with 
restrictive airway disease secondary to large pannus impinging on his diaphragm. 
(Respondent’s Exhibit I, Bate No. 71) On December 23, 2001, Claimant presented to 
St. Anthony for shortness of breath, wheezing and cough associated with significant 
life-long asthma and multiple environmental allergies. Claimant was noncompliant with 
his breathing treatments and inhaler use. (Respondent’s Exhibit M, Bate No. 85) 
Claimant has a history of medication use, such as, Lorazapam and ongoing inhaler refills. 
(Respondent’s Exhibit G, Bate No. 33; Exhibit G, Bate No. 34; Exhibit G, Bate No. 35; 
Exhibit I, Bate No. 50)  On April 18, 2003, Claimant presented to Granby Medical Center 
with a cough and asthma and was told to continue to use medications and oxygen. 
(Respondent’s Exhibit G, Bate No. 30)  On May 6, 2005, Claimant sought medical 
treatment at Granby Medical Clinic with asthma exacerbation and was told to continue to 
use his oxygen. (Respondent’s Exhibit G, bate No. 28) On March 28, 2007, Claimant 
reported to Granby Medical Center with upper respiratory symptoms requiring breathing 
treatment. (Respondent’s Exhibit G, Bate No 21) On June 28, 2007, Claimant reported 
difficulty breathing to Granby Medical Center and requested a prescription for home 
oxygen. (Respondent’s Exhibit G, Bate No. 16) On October 3, 2007, Claimant presented 
to Timberline Family Practice with asthma, COPD, anxiety and depression. Claimant is 
noted to use Flovent, Serevent and inhalers for COPD. (Respondent’s Exhibit M, Bate 
No. 94)  

  
7. Claimant’s denial of his preexisting condition is contrary to the medical 

evidence and is found not credible. 
 
8. Lawrence Repsher, M.D. testified as a medical expert in the area of 

pulmonology and environmental and occupational lung disease. Dr. Repsher conducted 
an IME, reviewed the medical records and considered the Material Safety Data Sheet for 
antifreeze. The opinions of Dr. Repsher are persuasive, credible, well reasoned, and 
supported by objective medical evidence. 

 
9. Dr. Repsher found no clinically significant evidence of a toxic exposure on 

February 11, 2010. He testified that the incident exposing Claimant to antifreeze would 
not cause an ongoing need for oxygen, medications and inhalers. Dr. Repsher credibly 
opined that Claimant does not require further medical evaluation and/or care related to 
the one-time exposure to radiator fluid. (Respondent’s Exhibit S, Bate Nos. 139-142) He 



  

credibly testified that Claimant’s use of oxygen, inhalers and medication is not 
reasonable, necessary or causally related to the work incident. 

 
10. Dr. Repsher credibly testified that Claimant’s preexisting COPD, restrictive 

airway disease, chronic asthma, and obesity are the cause of Claimant’s current 
respiratory problems and the need for ongoing medical care, oxygen, and inhalers. He 
also credibly testified, and it is found, that the work incident did not aggravate Claimant’s 
long-standing chronic respiratory and cardiac issues. 

 
11. Michel Kosnett, M.D., a toxicologist, performed an independent medical 

evaluation (IME) on October 21, 2010.  In his report, he concluded the following:  
 
Overall, I believe it is reasonable to conclude that the workplace exposure 
incident of February 11, 2010 resulted in a temporary and reversible 
exacerbation of [Claimant’s] pre-existing asthma.  To a reasonable degree 
of medical probability, the exacerbation likely lasted up to 3 months.  While 
residual effects of workplace exacerbation of asthma are possible, their 
presence cannot be established with reasonable medical probability.  Thus, 
from the standpoint of a workers’ compensation “more probable than not” 
determination, he would have reached maximal medical improvement by 
May 11, 2010, at which time the workplace exacerbation of his pre-existing 
asthma would have resolved without sequelae. 
(Respondent’s Exhibit AA, Bate No. 185)  
 
12. In May 2010, Henry Roth, M.D., a physician advisor for Respondent, 

recommended against further evaluation and treatment of Claimant’s pulmonary status 
as being beyond the responsibility of workers’ compensation as unrelated.  
(Respondent’s Exhibit U, Bate No. 148) 

 
13. The evidence demonstrates that although Claimant was exposed to radiator 

fumes on February 11, 2010, the exposure was non-toxic.  (Respondent’s Exhibit AA, 
Bate No. 185)  The evidence shows that Claimant suffers from chronic long-standing 
respiratory, breathing and cardiac issues which have historically caused him to use 
oxygen, medication and inhalers prior to the February 11, 2010 incident. 

 
14. The medical evidence shows Claimant underwent sleep studies in the past 

for obstructive sleep apnea exacerbated by Claimant’s asthmatic symptoms causing 
Claimant to seek medical treatment. (Respondent’s Exhibit F, Bate No. 48)  Dan Smith, 
M.D. of National Jewish opined on November 16, 2011, that recommendations for a 
sleep study and psychiatric treatment were not work-related. (Respondent’s Exhibit EE, 
Bate No. 201-202) Dr. Smith noted his agreement with Dr. Kosnett’s opinions.  Claimant’s 
request for a sleep study is not reasonable, necessary or causally related medical 
treatment. 

 
15. Dr. Smith, Dr. Kosnett, Dr. Repsher, and Dr. Roth are all found credible.  

Claimant’s purported need for oxygen, medication, and inhalers to treat his respiratory 



  

issues, and a sleep study, are not reasonable, necessary or causally related medical 
treatment. Respondent is not liable for payment of this medical treatment.  

 
Psychiatric Treatment 
 
16. When Dr. Tobey placed Claimant at MMI on August 25, 2011, he made no 

mention that Claimant was experiencing psychological problems and made no 
recommendations to treat a psychological condition. (Respondent’s Exhibit CC, Bate No. 
198)  Dr. Wisneski noted that Claimant had no depression or anxiety and made no 
recommendations for ongoing maintenance care when he placed Claimant at MMI on 
June 2, 2011.  (Respondent’s Exhibit R, Bate No. 118) 

 
17. Claimant testified that after the work incident of February 11, 2010, he 

suffered problems with depression and anxiety. However, the medical records fail to 
support Claimant’s allegations. Multiple reports by the primary care physician, 
Dr. Wisneski, and other providers at Mountain Valley Medical Center state that Claimant 
suffered from no depression or anxiety. (Respondent’s Exhibit R, Bate Nos. 118, 127, 
131, 133, 135; Exhibit BB, Bate Nos. 189, 192, 195) 

 
18. On January 5, 2012, Robert Kleinman, M.D. performed a psychiatric IME. 

At hearing Dr. Kleinman testified as a Level II accredited expert in psychiatry. He 
considered the medical records and evaluated Claimant. Dr. Kleinman’s opinion is 
credible and persuasive and is supported by the medical evidence. 

 
19. Dr. Kleinman found Claimant’s current psychiatric problems to be mild and 

unrelated to the occupational injury. (Respondent’s Exhibit FF, Exhibit 205-219) He 
further concluded that Claimant does not require psychiatric treatment or medications. 
(Respondent’s Exhibit FF, Bate Nos. 222-223) Claimant himself agreed with Dr. 
Kleinman during the examination that he did not need mental health treatment and stated 
that he did not want it. (Respondent’s Exhibit FF, Bate Nos. 220, 222) Claimant’s hearing 
testimony that he requires medical treatment is not credible. 

 
20. The ALJ agrees with Dr. Kleinman that psychiatric treatment is not 

reasonable, necessary or related to the work incident.  
 

CONCLUSIONS OF LAW 
 

Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are made. 

 
1. Claimant bears the burden of proving by a preponderance of the evidence 

that the need for medical benefits is reasonable, necessary, and causally related to the 
industrial accident and his industrial injuries.  Section 8-43-201. C.R.S.; City of Durango 
v. Dunagan, 939 P.2d 496 (Colo. App. 1997), Hannah v. Big Horn Plastering, W. C. No. 
4-448-276, (ICAO January 10, 2005); Wal-Mart Stores, Inc. v. Industrial Claims Office, 
989 P.2d 251 (Colo. App. 1999).  A preponderance of the evidence is that which leaves 
the trier-of-fact, after considering all of the evidence, to find that a fact is more probably 
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true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The question of 
whether Claimant met his burden of proof to establish causation is one of fact for 
resolution by the Administrative Law Judge.  See City of Durango v. Dunagan, 939 P.2d 
496 (Colo. App. 1997).  The ALJ’s factual findings concern only evidence that is 
dispositive of the issues involved; the ALJ has not addressed every piece of evidence 
that might lead to a conflicting conclusion and has rejected evidence contrary to the 
above findings as unpersuasive.   

 
2. A causal connection must exist between the injury and the work conditions 

for the injury to “arise out of” the employment. Younger v. City and County of Denver, 810 
P.2d 647, 649 (Colo. 1991). The causation element is satisfied if the evidence shows that 
Claimant's injury was initiated or precipitated by the conditions of employment. This is 
true even if the employment-related cause aggravates, accelerates, or combines with a 
pre-existing disease or infirmity so as to produce the disability. H and H Warehouse v. 
Vicory, 805 P.2d 1167 (Colo. App. 1990). 

 
3. The need for medical treatment may extend beyond the point of maximum 

medical improvement where Claimant requires periodic maintenance care to prevent 
further deterioration of his physical condition.  Grover v. Industrial Commission, 759 P.2d 
705 (Colo. 1988).  An award of Grover medical benefits is neither contingent upon a 
finding that a specific course of treatment has been recommended nor a finding that 
Claimant is actually receiving medical treatment.  Holly Nursing Care Center v. Industrial 
Claim Appeals Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim 
Appeals Office, 916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, C.R.S. authorizes 
the ALJ to enter an order for future treatment if supported by substantial evidence of the 
need for such treatment.  Grover v. Industrial Commission, supra.  An award of future 
medical benefits is subject to Respondent’s right to challenge the compensability, 
including the cause of the need for specific treatments. Hanna v. Print Expediters Inc., 77 
P.3d 863 (Colo. App. 2003); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 
(Colo. App. 1997). 
 
Sleep Study 
 

4. Claimant makes no reference to the need for a sleep study or a 
recommendation for such in his post-hearing position statement. The record contains no 
recommendation for a sleep study by a provider who relates the need to the work 
incident.  As found, Dr. Smith from National Jewish Hospital opined on November 16, 
2011, that a recommendation for a sleep study would not be related. (Respondent’s 
Exhibit EE, Bate No. 201-202)  Claimant has failed to meet his burden of proving that a 
sleep study is reasonable, necessary or related to the work incident. 
 
Pulmonary Care 

 
5. Claimant suffered from chronic COPD and restrictive airway disease and 

required the use of medication, oxygen and inhalers prior to the work incident. As testified 
to by Dr. Repsher, Claimant’s COPD would require Claimant to use oxygen, medication 
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and inhalers, just as it did prior to the exposure to antifreeze. Further, Claimant is obese 
and the weight on his diaphragm contributes to the pre-existing restrictive airway disease. 
 

6. The totality of the credible and persuasive medical evidence reveals that 
Claimant’s use of oxygen, medication and inhalers to treat his ongoing respiratory issues 
is not causally related to the work incident. Dr. Kosnett credibly opined that Claimant’s 
exposure was temporary and resulted in no lasting sequelae. Dr. Repsher credibly 
testified that a one-time exposure to antifreeze would not lead to the need for medication, 
oxygen or inhalers to address Claimant’s respiratory issues. Dr. Roth is found credible 
when he recommended against further evaluation and treatment of Claimant’s pulmonary 
status.  
 

7. There is no persuasive evidence that exposure to antifreeze fumes can 
cause, accelerate or aggravate respiratory or pulmonary problems on a more than 
temporary basis. 

 
8. Claimant has failed to meet his burden in proving that the need for ongoing 

respiratory treatment is related to the work incident. 
 
Psychiatric Treatment 

 
9. As determined by Dr. Kleinman, Claimant’s current psychiatric problems are 

mild and unrelated to the incident. Claimant does not require psychiatric treatment or 
medications. It is telling that Claimant himself agreed with Dr. Kleinman that he did not 
need mental health treatment and stated that he did not want it. Claimant has failed to 
meet his burden in proving that psychiatric treatment is reasonable, necessary or related 
to the work incident. 

 
ORDER 

 
Based upon the foregoing Findings of Fact and Conclusions of Law, the ALJ 

enters the following Order:  
 
1. Respondent is not liable for payment of medical treatment associated with 

Claimant’s ongoing respiratory conditions and Claimant’s request for these benefits is 
denied and dismissed. 

 
2. Respondent is not liable for payment of a sleep study and Claimant’s 

request for these benefits is denied and dismissed. 
 
3. Respondent is not liable for payment of treatment related to Claimant’s 

mental health and Claimant’s request for these benefits is denied and dismissed. 
 
4. All matters not determined herein, and not closed by operation of law, are 

reserved for future determination. 
 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: December _11___, 2012  

Margot W. Jones 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-635-705-02 

 
On July 9, 2012, this ALJ entered a Supplemental Order to amend or delete 

Findings of Fact, paragraphs 8, 14 and 18 as addressed in Claimant's Brief in Support of 
her Petition to Review.  

 
ISSUES ON REMAND  

 
The issues to be determined on remand concern: (1) the relatedness of Dr. Viola’s 

surgery; and (2) the effect of that surgery, if any, on the Claimant’s MMI status and 
entitlement to TTD benefits.  The issue of this ALJ ordering weaning of the Claimant’s 
extensive medical maintenance benefits is not an issue on remand.  Therefore, the 
Findings of Fact, Conclusions of Law and Order entered by this ALJ on July 9, 2012, 
regarding maintenance medical treatment and weaning of maintenance medical 
treatment remain in full force and effect.  

FINDINGS OF FACT UPON REMAND 

Based upon the evidence presented at hearing, the evidentiary depositions of Drs. 
Primack and Bainbridge, and the post hearing position statements of the parties, the ALJ 
makes the following Findings of Fact upon remand:   

 



  

1.  On November 2, 2004, Claimant sustained an injury to her right wrist when 
she fell on her outstretched right hand. This led to a sympathetically mediated pain 
syndrome.  
 

2.  Claimant was placed at MMI on September 23, 2009, by the Division 
independent medical examiner (DIME), Gregory Reichhardt, M.D. 
 

3.  Hearing was held April 12, 2010, on Claimant's application for hearing to 
overcome the DIME on the issue of maximum medical improvement before ALJ Edwin L. 
Felter, Jr. ALJ Felter determined that Claimant had not overcome the DIME opinion 
regarding maximum medical improvement and held that Claimant was at maximum 
medical improvement as of September 23, 2009.  
 

4.  Shortly after her injury, Claimant had a cervical MRI examination. The 
MRI revealed mild degenerative disc changes in the cervical spine without focal stenosis 
or herniation.  
 

5.  After ALJ Felter's order, Claimant had another cervical spine MRI. This 
MRI revealed multilevel foraminal stenosis that had progressed since the earlier MRI, as 
well as progression of Claimant's degenerative disc disease.  
 
 6.  One of Claimant's authorized treating physicians, Jonathan Woodcock, 
M.D., had referred Claimant to J. Scott Bainbridge, M.D., specifically for an evaluation of 
her cervical spine since there was a suggestion of contribution of the cervical spine to 
Claimant's continuing complaints. After review of the cervical MRI, Dr. Bainbridge opined 
that there was nothing on physical examination or diagnostic testing to support the 
presence of a cervical radiculopathy. He opined that there was a probable right radial 
neuropathy at the supinator tunnel that may help perpetuate the sympathetically 
maintained pain.  
 

7.  Claimant was referred to Marc Treihaft, M.D., for an EMG. The EMG of 
February 16, 2011, revealed minimal evidence of a right radial neuropathy, unchanged 
from an EMG performed in December 2009.  
 

8. Dr. Feldman performed an EMG on Claimant in 2005 which showed a 
slowing of the superficial radial sensory nerve.  Dr. Feldman’s EMG also studied the 
muscles called the extensor digitorum communis. This study was negative.     
 

9.  Dr. Viola diagnosed a radial tunnel syndrome on May 9, 2011. Dr. Viola 
further opined that he suspected that Claimant's "RSD" had not resolved because the 
radial tunnel needed to be treated.   
 

10.  Claimant underwent the right radial nerve decompression on July 20, 
2011.  
 

11.  Claimant underwent an independent medical examination with Scott J. 



  

Primack, D.O. on February 11, 2011. After review of the extensive medical treatment 
rendered to Claimant and a physical examination, Dr. Primack opined that Claimant was 
still at maximum medical improvement. He noted that, unfortunately, Claimant had turned 
into a professional patient. He opined that Claimant had objectively gotten better and that 
objectively there was no evidence of CRPS (sympathetically maintained pain). 
 

12.  Dr. Primack, who is a Level II physician, has three certifications: two 
physical medicine and rehabilitation certifications and a combined neurology and 
physiatry certification. He is on the teaching faculty for Level II accreditation. It is found 
that Dr. Primack's opinions are credible and persuasive. 
 

13.  At hearing, Dr. Primack corrected statements made in his February 15, 
2011, report and during testimony. He testified that the EMG of February 7, 2005, by Dr. 
Feldman studied the superficial sensory nerve and was the only EMG study performed 
within weeks of Claimant's injury. Dr. Primack further testified in a February 7, 2012, post 
hearing deposition that Dr. Feldman's 2005 EMG showed a slowing at the superficial 
radial sensory nerve which is at the wrist.  Dr. Primack noted that the first EMG by Dr. 
Feldman studied the superficial sensory nerve, a nerve that can get placed in traction 
when one falls on their outstretched hand, as Claimant did.  Dr. Feldman’s EMG studied 
the muscles called the extensor digitorum communis.  This study was negative.  
However, in 2009, Dr. Treihaft’s EMG study of the extensor digitorum communis was 
positive.  This documented entrapment at the elbow that was not documented after the 
original injury.  The area decompressed by Dr. Viola was indicative of the muscles which 
were previously normal.  Thus, the entrapped radial nerve at the elbow was not related to 
the work injury.     
 

14.  It is the credible and persuasive opinion of Dr. Primack that the surgery 
performed by Dr. Viola, even though not related to the original injury, was important to 
maintain Claimant's maximum medical improvement status because if the nerve 
continued to be entrapped, the pain complaints she has as a result of the sympathetically 
maintained pain would increase.  

 
15.  Dr. Bainbridge speculated that what "can happen" is that a fall like the one 

Claimant sustained, could have transmitted forces up to the upper part of the radius. He 
did not think the injury was a direct blow to the nerve, but more likely a local injury that 
led to inflammation and then "for whatever reason" the nerve became entrapped.  
 

16.  Dr. Primack credibly rebutted Dr. Bainbridge’s testimony by explaining that 
nerves maximize electrically within the first six to eight weeks after an injury and the EMG 
performed by Dr. Feldman within twelve weeks after the injury did not show an abnormal 
digitorum communis muscle, as found four years later in 2009 and which was the basis of 
Dr. Viola’s surgery.     
 

17.  Even after the rebuttal testimony of Dr. Bainbridge, Dr. Primack opined 
that Claimant's surgery from Dr. Viola was not causally related to the injury and that 
Claimant remained at maximum medical improvement for her work injury when the 



  

surgery was performed. Dr. Primack's opinion is found to be more credible than Dr. 
Bainbridge’s opinion. 

     
CONCLUSIONS OF LAW 

Having made the foregoing Findings of Fact upon remand, the following 
Conclusions of Law are entered. 
 

A.  The surgery performed by Dr. Viola is unrelated to Claimant's work 
injury. 

 
It is concluded that the testimony of Dr. Primack is persuasive that the surgery 

performed by Dr. Viola is not causally related to Claimant's work injury of November 2, 
2004. 

 
Respondents are not questioning payment of the surgery performed by Dr. Viola 

as Respondents voluntarily paid for the surgery in order to see if it would improve the 
sympathetically maintained pain as explained by Dr. Primack. Claimant's pain complaints 
for the sympathetically maintained pain were likely to increase if the entrapped nerve was 
not released. 

 
The EMGs are conclusive that there is no causal relationship to the work injury.  

The first EMG by Dr. Feldman, performed on February 7, 2005, showed that there was a 
loss in the superficial radial sensory nerve, consistent with the mechanism of Claimant’s 
injury.  The EMG also specifically studied the extensor digitorum communis, which was 
negative.  The positive finding on the later EMG of December 21, 2009, relating to the 
extensor digitorum communis specifically led to the surgery performed by Dr. Viola.  It is 
more likely than not that had Claimant sustained an entrapment at the elbow at the time 
of the injury, the EMG performed in early 2005 would have demonstrated loss to the 
extensor digitorum communis.   

 
Dr. Primack clarified the earlier EMG issue at hearing.  His report simply had a 

clerical error as he meant to refer to Dr. Feldman’s February 7, 2005 EMG and there was 
only that one EMG performed within weeks of Claimant’s injury. There being one early 
2005 EMG instead of two was inapposite and made no difference whatsoever to Dr. 
Primack’s opinion that the surgery performed by Dr. Viola was not related to Claimant’s 
work injury.  It is plain from Dr. Primack’s testimony the key point on EMGs was the 
difference between the 2005 and 2009 EMGs: the 2009 EMG documented entrapment at 
the elbow that was not documented after the original injury in the 2005 EMG, which was 
performed within twelve weeks of the original injury.  Dr. Primack’s testimony as a whole 
clearly explains that Claimant’s entrapment at the elbow has no causal or temporal 
relationship to her work injury.    

       
Therefore, it is concluded that the surgery performed by Dr. Viola was not related 

to Claimant's work injury. 
 



  

B.  Claimant was at maximum medical improvement and remained at 
maximum medical improvement after the surgery performed by Dr. 
Viola. 

 
While Claimant’s entrapment at the elbow has no relationship to her work injury, it 

is the opinion of Dr. Primack that the surgery performed by Dr. Viola was important to 
maintain Claimant’s maximum medical improvement status because if the nerve 
continued to be entrapped, the pain complaints she has may increase.   
 

Because the surgery performed on Claimant's elbow was unrelated to Claimant's 
work injury, Claimant was at maximum medical improvement at the time of the surgery 
and remains at maximum medical improvement for the work injury.  That the surgery may 
help claimant’s RSD symptoms from worsening is immaterial to her maximum medical 
improvement status.  A non work surgery that incidentally may be prophylactic for 
Claimant’s work related condition does not take Claimant off maximum medical 
improvement status.   In Cherrington v. Pinnacle Pizza, W.C. No. 4-497-515 (ICAO July 
15, 2004), the claimant had been placed at maximum medical improvement for his work 
related conditions and later developed MS.  The claimant requested treatment in the form 
of home health care, arguing that even if the MS was not work related (as he was also 
alleging), the home health care would provide “optimum treatment” for his work injury.  
ICAO denied the home health care as not a “necessary precondition” to treatment of the 
work injury.  Public Service Co. v. Industrial Claim Appeals Office, 979 P. 2d 584 (Colo. 
App. 1999) held that preoperative treatment of a non work related condition may be 
compensable if such treatment is necessary to “achieve optimum treatment of the 
compensable injury.”  In contrast, if the need for treatment results from an intervening 
injury or disease unrelated to the industrial injury, the treatment of the subsequent 
condition is not compensable.  Owens v. Industrial Claim Appeals Office, 49 P. 3d 1187 
(Colo. App. 2002).  Here, the same scenario is presented.  Claimant reached maximum 
medical improvement for her work related condition.  She developed a subsequent non 
work related condition of elbow entrapment, as shown by the loss of the extensor 
digitorum communis demonstrated on the 2009 EMG.  Treatment of the subsequent 
intervening injury or condition to relieve of symptoms of elbow entrapment is not 
compensable.  As discussed in Owens, all results flowing proximately and naturally from 
an industrial injury are compensable.  However, no compensability exists when a later 
accident or injury occurs as the direct result of an independent intervening cause.  Id. 
 

The DIME physician, Dr. Reichhardt, opined that Claimant was at maximum 
medical improvement on September 23, 2009. This finding of maximum medical 
improvement was upheld by ALJ Felter in his order dated February 23, 2011. 

 
There has been no change in Claimant's work related condition to take her off 

maximum medical improvement status. In fact, Dr. Primack opined that Claimant has 
objectively improved and that there are no objective findings of sympathetically 
maintained pain at this time. 
 



  

It is concluded that Claimant is at maximum medical improvement and that her 
present treatment, including the surgery from Dr. Viola, is maintenance medical 
treatment. 
   

ORDER 

It is therefore ordered that: 
 

1.  Claimant reached maximum medical improvement on September 23, 
2009, and all subsequent treatment is maintenance medical treatment. 
 

2.   The surgery performed by Dr. Viola was not related to Claimant's work 
injury and had no effect on Claimant’s maximum medical improvement status. 

 
3.   All other matters determined in the Order entered on July 9, 2012, 

regarding maintenance medical treatment and weaning of maintenance medical 
treatment remain in full force and effect. 
 

4.  All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

 
 Dated this __11th__ day of December , 2012. 
 
 
      /s/ Margot W. Jones 
      ADMINISTRATIVE LAW JUDGE  
      Office of Administrative Courts 
       
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-888-434-01 

ISSUES 



  

 The issues presented for determination are whether the Claimant sustained a 
compensable injury; if so, whether she is entitled to medical benefits and temporary total 
disability (TTD) benefits or whether she is barred from receiving TTD because she was 
responsible for the termination of her employment. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. The Claimant is a 29-year old female.  The Employer hired Claimant on 
February 19, 2008, originally as a cashier. 

 
2. In February 2012, Claimant’s job changed from cashier to “traffic controller” 

at Denver International Airport. Claimant’s job duties included, but were not limited to, 
driving around the economy lots at the airport counting and documenting the occupied 
parking spaces.   

 
3. The Claimant worked a night shift that began at 10:00 p.m. On May 23, 

2012, around 3:00 a.m., the Claimant was driving a Ford Flex van through the Employer’s 
parking lot.  She lost control of the van and crashed into one parked vehicle which was 
then pushed into a second parked vehicle.   

 
4. There is no dispute that Claimant crashed her work vehicle into other 

vehicles.  Because the damage to the vehicles exceeded $5,000, the Employer 
terminated the Claimant’s employment.   

 
5.  *H, who was one of Claimant’s supervisors at the time, received a call to 

travel to the west economy lot row 3K to investigate an incident. When he got to the 
scene of the accident he saw Claimant’s vehicle in contact with the side of a Toyota 
Tacoma pickup truck which was in turn in contact with the side of an Audi A-4. 

 
6. *H testified that when he got to the scene of the accident he got out of his 

vehicle, walked to the vehicle the Claimant was in, asked her if she was OK and she said 
yes. *H further testified that Claimant was on the phone; that he observed the Claimant 
was wearing her seatbelt; and that the airbags in Claimant’s vehicle had not deployed. *H 
testified that he used a flashlight and checked Claimant’s face, head, and hands for any 
signs of injury, and there were none. 

 
7. *H testified that a female police officer from Denver arrived 20 minutes later, 

and that the officer had a conversation with the Claimant. 
 
8. *H testified he walked Claimant over to the police officer’s vehicle. *H 

testified he and Claimant walked approximately 20 feet and Claimant was walking fine, 
but that Claimant did complain that her knee hurt. 

 
9. Claimant was provided the Rule 8-2 Designated Medical Provider form. 

Claimant selected OccMed as her authorized treating physician.  
 



  

10. On May 24, 2012, the Claimant went to OccMed Colorado where she saw 
physician’s assistant, Jim Keller. The Claimant reported posterior neck, upper mid back 
and lower back pain with muscle spasm and contusion to her right knee. Mr. Keller noted 
that he the injury appeared to be compensable.   

 
11. Mr. Keller restricted Claimant from working until she followed up with Dr. 

Smith, who she saw on the following day, May 25. Dr. Smith noted swelling and minimal 
bruising on the right knee and also documented Claimant’s cervical, thoracic and lumbar 
spine pain. He noted paraspinal muscle spasm in the lumbar region on extension. He 
kept Claimant off work until May 28, 2012.  
 

12. Claimant returned to OccMed on May 25, 2012, for a re-evaluation which 
Greg Smith, D.O., performed. Dr. Smith noted that Claimant had some swelling and 
minimal bruising on her right knee.  The Claimant was also reporting pain in her lumbar 
region with flexion and extension as well as cervical spine pain with extension.  Dr. Smith 
maintained Claimant on a no work status and referred her for physical therapy.   

 
13. On May 29, 2012, the Claimant returned to OccMed.  She complained of 

pain primarily over the neck and right knee.  She rated her pain a 3 out of 10 with 10 
being the worst.  Her knee x-ray was normal.  She was released to modified duty work at 
that time and referred for physical therapy again.  

 
14. The Claimant again returned to OccMed on June 5, 2012, and complained 

of pain primarily in her low back and right knee. She rated her pain a 7 out 10 with 10 
being the worst pain.  The notes indicate that Claimant displayed no pain behavior.   
 

15. By June 12, 2012, Dr. Smith had noted that Claimant was a poor historian 
and had difficulty answering the basic questions. He also noted that “She does show 
symptom magnification. Her tissue did not feel taut or tight, as she was relating and her 
pain threshold indicated.” On examination of the knee Dr. Smith documented, “Once 
again, I could find no pathology to relate to the symptom magnification that is being 
projected.” Under plan Dr. Smith noted, “There appeared to be some somatization with 
symptom magnification with this patient.” 

 
16. Claimant saw Dr. Zuehlsdorff on June 22, 2012, at the request of 

Claimant’s first attorney. He examined the Claimant and reviewed the treatment notes 
from Dr. Smith and Mr. Keller. He noted that Claimant’s physical examination was 
extremely nonphysiologic and that she had nonfocal pain complaints. Dr. Zuehlsdorff 
concluded that there was minimal, if any evidence, to suggest that Claimant sustained 
any injuries due to the motor vehicle accident.  
 

17. Unlike either Mr. Keller or Dr. Smith, Dr. Zuehlsdorff contacted the 
Employer to get additional information. “I advised the patient that I was going to 
document this for the records, as the patient is legally represented. She was fine with 
that.” Dr. Zuehlsdorff noted that Bobbie was given at least three different stories 
regarding what happened. The first was she was having her period and felt dizzy, the 
second was that she thinks she had passed out, and the third that some wild animal had 



  

run in front of her vehicle causing her to turn left. Bobbie thought the Claimant may have 
dozed off and woke up, jerked and then turned left causing the accident. 

 
18. Dr. Zuehlsdorff testified by deposition on October 1, 2012. He was offered 

and accepted as a medical expert. Dr. Zuehlsdorff reiterated his opinions concerning the 
non-physiologic nature of Claimant’s physical examination and further explained the 
basis for his opinion that Claimant is magnifying her symptoms or engaging in 
somatization. He also explained that all of Claimant’s complaints immediately following 
the injury were purely subjective, although he admitted that swelling and bruising on her 
right knee would be considered objective. Dr. Zuehlsdorff did not believe that Claimant 
sustained any injuries due to the motor vehicle accident that would have required medical 
treatment or missed work. 
 

19. Dr. Zuehlsdorff explained what he meant by the use of “nonfocal”. “Nonfocal 
means the absence of neurological aberrant findings, such as a loss of strength, an 
abnormal deep tendon reflex. Basically your strength sensation and your reflexes are all 
within normal limits.”  

 
20. Dr. Zuehlsdorff explained what axial compression was and why it is 

administered: 
 

Well, usually people, even if they do have a back injury, and you 
press on the top of their head, unless there is an acute fracture in 
some area, it will not cause pain in the back.  
 And she had pain, she claimed, in her neck, and midback, and 
low back, which is -- doesn’t make sense because axial 
compression, in the absence of a fracture in those areas, shouldn’t 
cause pain in those areas. So it’s what we call a nonphysiological 
finding, which really doesn’t make sense.  

 
21. Dr. Zuehlsdorff explained the twisting and rotation testing he performed on 

the Claimant:  
 

Well, these are what are known as Waddell’s signs, which were 
originally devised by a surgeon as a preoperative analysis to 
determine if somebody was a good candidate for surgery.  
 And it’s somewhat become into vogue now in, oh, work comp 
and disability evaluations, not in and of itself being, you know, a final 
determining piece, but just a part of the whole; that if people have, 
quote, Waddell’s signs, like axial compression, twisting and rotation 
causing pain, and the twisting or rotation, that can -- those are 
considered not normal findings in people who may just have, you 
know, even mild -- you know, even disc injuries or diskitis. It 
shouldn’t really cause much discomfort.  
 As she claims she had pain even on light palpation, which is 
another Waddell’s–type sign. So she has light palpation, axial 
compression, and twisting and rotation. The fact also that she said 



  

she could only flex forward 5degrees just simply didn’t make any 
sense.  
 So these are all considered nonphysiological exams, which 
puts into high question as to whether or not the patient is being, to 
put it very bluntly, honest with her complaints.  

 
22. Dr. Zuehlsdorff was asked “Does it also bring into question whether or not, 

in this case, [Claimant] was actually injured when she was involved in the May 23, 2012 
incident? He replied: 
 

Correct.  
… 
 
Well, again, if you have the absence of what we call hard-core 
findings on exam and add these Waddell findings, in the context of 
this case, where you have a patient who’s given three different 
stories on how she got hurt supposedly, then -- you know, again, no 
one piece by itself, I think, is a final determiner.  
 But if you put it all together, then it tends to come together in a 
picture of being puzzling and possible somatization, which means 
maybe the patient is, let’s say, maybe adding to the exam in some 
ways, claiming pain when they really don’t.  
 It’s considered a big part -- a good part of a whole history and 
physical taking that lends concern as to the viability of the patient’s 
complaints.”  

 
23. Dr. Zuehlsdorff testified that merely because Claimant complained to Mr. 

Keller and Dr. Smith of symptoms does not mean that the May 23, 2012 incident caused 
injuries requiring treatment. Dr. Zuehlsdorff also testified that merely because Mr. Keller 
and Dr. Smith prescribed treatment does not mean the treatment was reasonably needed 
to cure and relieve from and related to the effects of the May 23, 2012 incident. 

 
24. Dr. Zuehlsdorff testified that merely because Claimant complained to Mr. 

Keller and Dr. Smith of symptoms does not mean the May 23, 2012 incident caused an 
injury or injuries disabling Claimant from performing her regular job. Dr. Zuehlsdorff also 
testified that merely because Mr. Keller and Dr. Smith initially took Claimant off of work 
and released her to modified work does not mean that Claimant was actually unable to 
perform her regular job because of the effects of the May 23, 2012 incident.  

 
25. As to the medical basis for Dr. Zuehlsdorff’s opinion Dr. Zuehlsdorff 

explained, “They’re all subjective complaints. They’re all simply subjective complaints. 
And, again, without -- with the concerns and the history in this case, along with the 
findings we discussed above on my exam, it would lend certain considerable concern as 
to the validity and the viability of the patient’s subjective complaints and complaints when 
being examined.  

 



  

26. Dr. Zuehlsdorff testified that, based upon his education, training, and 
experience, an individual such as Claimant can be involved in the incident in which she 
was involved and not be injured. 

 
27. Dr. Zuehlsdorff further explained, when asked by Claimant’s attorney 

whether muscle spasm would be a factor that would lean toward a diagnosis of a cervical 
strain, “Not in the context of the review I did after. We have all the other information 
involved, along with this, it puts the findings from the first date of May 24 in extreme 
suspicion and concern.”  

 
28. Dr. Zuehlsdorff further explained:  
 

Well, again, you’re trying to assign a huge amount of weight to a very 
subjective initial evaluation, but it wasn’t a whole lot of objective 
findings. And so you can’t add more weight to the gold standard on 
this case than is already not there.  
 So I am trying to tell you, simply if someone says they hurt 
and they’ve been in an accident and the patient -- maybe you feel 
some spasm, maybe you don’t, that could be the patient’s normal 
muscular tone, you don’t know that.  
 So, in my opinion, you’re trying to assign a huge amount of 
weight for the May 24 visit when it’s just not there.  

 
29. Dr. Zuehlsdorff testified that we cannot rely upon the May 24, 2012 

examination, “because simply you’re basing your whole note on the patient’s primarily 
subjective complaints.” 
 

30. Dr. Zuehlsdorff volunteered how he became involved in the case: “And the 
lawyer from the firm had called me up and asked me specifically to see this patient and 
give them my opinion…. I’m saying, by Barbara Furutani, who I know personally and who 
trusts my work and knows that I am objective and had asked me to see this patient and 
give her and her counsel, Penny Merkel, as to whether or not I felt that this claim was 
viable or not.”  

 
31. During the exchange between counsel for Claimant and Dr. Zuehlsdorff, Dr. 

Zuehlsdorff explained, “again, that there’s a possibility she injured on the date in question 
in a possible accident; that’s going to be the end of my story.”  

 
32. With regards to Claimant’s knee, Dr. Zuehlsdorff explained:  
 

Let me summarize it all again for all parties involved. The findings on 
exam as noted by Mr. Keller and Dr. Smith on the two subsequent 
dates, May 24 and May 25, imply that something is abnormal in the 
knee.  
 Whether or not that occurred on the day of the accident or 
elsewhere, I don’t know because in context of my visit on June 22, I 



  

have serious concerns to the legitimacy of the patient’s subjective 
and objective complaints.  
 In that context, I’m going to hold my statement that the knee 
possibly could have been injured that day, possibly could have been 
injured if there was the motor vehicle accident. That’s the best I can 
say.  

 
33. Dr. Zuelhsdorff’s opinions are credible and persuasive concerning the lack 

of objective findings compared with Claimant’s subjective reports of symptoms. Dr. 
Smith’s report of June 12, 2012 supports Dr. Zuehlsdorff’s opinions concerning symptom 
magnification and lack of objective findings.  When considering the evidence as a whole, 
it is not more probably true than not that the motor vehicle accident required medical care 
or disabled the Claimant from performing her regular job duties. Therefore, Claimant has 
failed to prove that the accident of May 23, 2012 caused a compensable industrial injury.  
 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge enters the following conclusions 
of law: 

14. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
15. The Judge’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

16. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 

17. A claimant must prove by a preponderance of the evidence that his injury arose 
out of the course and scope of his employment with employer.  Section 8-41-301(1)(b), 
C.R.S.; see City of Boulder v. Streeb, 706 P.2d 786 (Colo. 1985).  An injury "arises out of 



  

and in the course of" employment when the origins of the injury are sufficiently related to 
the conditions and circumstances under which the employee usually performs his or her 
job functions to be considered part of the employee's services to the employer. General 
Cable Co. v. Industrial Claim Appeals Office, 878 P.2d 118 (Colo. App. 1994). 

 
18. The Workers’ Compensation Act creates a distinction between the terms 

“accident” and “injury.”  The term “accident” refers to an “unexpected, unusual, or 
undesigned occurrence.  Section 8-40-201(1), C.R.S.  An “injury” refers to the physical 
trauma cased by the accident.  In other words, an “accident” is the cause and an “injury” 
is the result.  City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967).  No benefits 
flow to the victim of an industrial accident unless the accident results in a compensable 
"injury."  A compensable injury requires medical treatment or causes a disability.   

 
19. The Judge is persuaded by the medical records and the testimony of Dr. 

Zuehlsdorff that Claimant presented with symptom magnification and somatization, and 
that at most, she suffered a knee contusion which did not require medical treatment or 
time off from work.  Thus, Claimant’s industrial accident did not cause any injury or 
disability.  The mere fact that Claimant received medical treatment or that the physician’s 
assistant took her off work is insufficient to establish that the treatment or time off work 
was required.  This is especially true since the medical treatment rendered was based 
almost solely on the Claimant’s subjective complaints.  Given the various versions of the 
accident and symptom magnification, the Claimant lacks credibility. As such, her 
subjective complaints to her treating physicians also lack credibility.  The Judge is also 
not persuaded that the muscle spasm noted in the medical records establishes an injury 
that arose out of the motor vehicle accident.   Accordingly, Claimant’s claim for workers’ 
compensation is denied and dismissed and the remaining issues need not be addressed.   

 

ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation benefits is 
hereby denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 11, 2012 



  

 Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-862-321-01 

ISSUES 

Whether the Claimant has proven by a preponderance of the evidence that the 
surgery for which Dr. Shank is seeking authorization, is reasonable, necessary, and 
related to his admitted industrial injury. 

FINDINGS OF FACT 

1. The Claimant sustained an admitted work-related injury to his right foot on 
June 28, 2011, when he was going down the stairs and a rubber pad on the stairs slipped 
causing him to twist and injure his right foot and ankle. 

2. An X-ray of the Claimant’s right foot showed a fracture of the 5th metatarsal 
and evidence of a callus formation in the midaspect of the 4th and 5th metatarsal. The 
Claimant was provided a cast boot and pain medications. 

3. The Claimant was referred by his PA Shultz, his authorized treating 
provider at CCOM to Premier Orthopedics for an orthopedic consult. 

4. On September 21, 2011, Dr. Michael Simpson of Premier Orthopedics 
examined the Claimant and discussed correcting some of the Claimant’s pre-existing 
varus to take stress of his peroneal tendons and lateral column of his foot and relieve 
some of his symptoms.  

5. On October 24, 2011, the Claimant was referred to Dr. Simpson for a 
surgical consultation of his right foot.  

6. On November 7, 2011, Dr. Simpson opined that surgical repair was 
necessary as all non-operative treatment had been exhausted. Dr. Simpson 
recommended surgical reconstruction, including “an excision of [the Claimant’s] nonunion 
of base of his fifth metatarsal with reattachment and repair of his peroneus brevis.”  

7. There was no requirement that the Claimant had to lose weight before this 
surgery could be performed. 

8. Dr. Simpson performed this procedure on November 18, 2011.  

9. Since this surgery, the Claimant has reported severe pain in his right foot 
and difficulty walking. The Claimant’s pain is specific to the area of the surgical site on 
the outside of his right foot; walking or standing is painful and causes significant swelling. 



  

10. In May 2012, Dr. Nanes referred the Claimant to Dr. John Shank for an 
evaluation of his right foot pain.  

11. Dr. Shank recommended a new MRI be performed, which was done on 
June 11, 2012. The MRI revealed arthritic changes and supination deformity through the 
midfoot.  

12. Dr. Shank discussed with the Claimant that 5th metatarsal fractures and 
peroneal tendon pathology can be aggravated and exacerbated by hindfoot varus and 
that his pain level may not recover without surgical intervention.  

13. Dr. Shank discussed the risks and benefits of the surgery and the Claimant 
wanted to proceed with surgery.  

14. On June 29, 2012, Dr. Shank faxed the Surgery Authorization Request to 
the Respondent.  

15. The Respondent asked Dr. David Hahn to perform a Rule 16 review of the 
reasonableness, necessity and relatedness of the surgery recommended by Dr. Shank. 
In his July 12, 2012 response to this inquiry, Dr. Hahn opined that the surgery was not 
reasonable or necessary until the Claimant lost 50-75 pounds. Dr. Hahn further opined 
that if the Claimant lost the weight the recommended surgery may no longer be 
necessary.  

16. During the post-hearing deposition of Dr. Shank conducted on October 23, 
2012, Dr. Shank testified that in his opinion, the Claimant did not have a thorough surgery 
at the time it was done on November 18, 2011, as the standard of care for someone who 
has a deformity and peroneal tendon tear or fifth metatarsal fracture would be to re-align 
the foot at the same time or they won’t get better.  

17. Dr. Shank further testified he disagreed with Dr. Hahn’s opinion that the 
surgery was not reasonable or necessary unless the Claimant lost 50-75 pounds 
because in his opinion the Claimant’s weight loss would not affect his pain as it was the 
Claimant’s abnormal tendons that are causing the problem because of the deformity.  

18. During the post-hearing deposition of Dr. David Hahn conducted on 
November 2, 2012, Dr. Hahn testified that the surgery recommended by Dr. Shank was 
reasonable and “absolutely necessary” but that he thought the Claimant could have a 
better outcome from surgery if he lost weight. Dr. Hahn further testified that he agreed 
with Dr. Shank’s opinion that re-aligning the foot was simply part of the standard of care 
that should have been part of the Claimant’s original surgery.  

19. Dr. Hahn stated during his deposition that his opinion regarding the 
Claimant’s weight loss was to make him a good surgical candidate. However, Dr. Hahn 
agreed that the Claimant could have a good outcome from surgery without losing the 
weight. Furthermore, Dr. Hahn stated that, while he would normally agree that it was a 
patient’s decision to proceed with a surgery that he deemed “absolutely necessary,” it 
was his opinion that this changed if “someone else is paying for it.” 



  

20. None of the Claimant’s authorized treating providers have referred him to a 
nutritionist, physical trainer, or even recommended a gym membership for weight loss. 
Additionally, while Dr. Nanes had prescribed a recumbent exercise bike for 6 months use, 
as of the date of the hearing Claimant had yet to receive it. 

21. The ALJ finds that the Claimant has established that it is more likely than 
not that the recommended surgery by Dr. Shank is currently reasonable, necessary, and 
related to the Claimant’s industrial injury of June 28, 2011. 

 
CONCLUSIONS OF LAW 

1. Section 8-42-101(1)(a), C.R.S. (2012) requires an employer to furnish 
reasonable and necessary medical treatment "to cure and relieve the employee from the 
effects of the injury." See Owens v. Industrial Claim Appeals Office, 49 P.3d 1187, 1188 
(Colo. App. 2002). The Claimant has the burden of proving entitlement to specific medical 
benefits. See § 8-43-201(1), C.R.S; Lutz v. Industrial Claim Appeals Office, 24 P.3d 29, 
31 (Colo. App. 2000). Whether the Claimant sustained her burden of proof is a factual 
question for resolution by the ALJ.  City of Durango v. Dunagan, 939 P.2d 496 (Colo. 
App. 1997).   

2. Drs. Shank and Hahne both testified that the surgery recommended by Dr. 
Shank was reasonable, necessary and related to the Claimant’s June 28, 2011, admitted 
work-related injury. Both doctors agreed that the recommended surgery should have 
been completed during the original surgery performed by Dr. Simpson on November 18, 
2011, as part of the standard of care. There was no requirement that the Claimant lose 
weight before the original November 18th surgery. 

3. Dr. Hahne’s opinion that the Claimant needs to lose weight before surgery 
solely relates to improving his chances of recovery, but Dr. Hahne admitted that there 
was no guarantee that if the Claimant lost weight he would have a good outcome, nor is 
there a guarantee that if the Claimant doesn’t lose weight there would be a bad outcome. 

4. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the surgery recommended by Dr. Shank is reasonable, necessary 
and related to the Claimant’s admitted work-related injury sustained on June 28, 2011. 

ORDER 

 It is therefore ordered that: 

1. The Respondent shall authorize and pay for the surgery as recommended 
by Dr. John Shank. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 



  

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: December 12, 2012  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-831-599-02 

 
ISSUES 

 
 Did claimant prove by a preponderance of the evidence that his right shoulder 

injury involves a loss that is not one listed on the schedule of disabilities and that 
permanent partial disability from his injury should be compensated based upon 
impairment of the whole person? 

 Did claimant prove by a preponderance of the evidence that he is unable to earn 
wages in the same or other employment and that he is entitled to permanent total 
disability benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

63. Employer operates a meat-packing business, where claimant worked from 
1986 until June 27, 2011. Claimant injured his right shoulder on June 8, 2010, while 
guiding a 2000-pound stainless steel tank filled with meat down a ramp. Claimant felt a 
pop in his right shoulder and arm as he pushed against the tank to guide it down the 



  

ramp. In December of 2011, employer closed the meat-packing facility where claimant 
worked.  

64. Claimant's current age is 59 years. Claimant lives in _, Colorado. Claimant 
came to the United States from Mexico in 1976. Claimant’s primary language is Spanish. 
Although claimant stated that he only understands limited English, the Judge observed 
him answering questions asked in English before the interpreter finished translating the 
question into Spanish. The Judge finds unreliable claimant’s testimony concerning his 
inability to read and understand the English language. The Judge thus is unable to credit 
claimant’s representation regarding his language skills. 

65. Employer referred claimant to Workwell Occupational Medicine, where he 
was treated by Laura Caton, M.D, and John P. Mars, M.D. Dr. Mars referred claimant to 
Orthopedic Surgeon Robert FitzGibbons, M.D.  Dr. FitzGibbons recommended for a 
magnetic resonance imaging (MRI) scan of claimant’s right shoulder. Dr. FitzGibbons 
performed open surgical repair upon claimant’s right rotator cuff. Claimant underwent 
repeated evaluations by Dr. FitzGibbons, Dr. Mars, and other providers, as well as some 
50 sessions of physical therapy for rehabilitation of his right shoulder. Dr. Mars placed 
claimant at maximum medical improvement (MMI) as of February 11, 2011. 

66. Respondents requested a division-appointed independent medical 
examination (DIME) through the Division of Workers' Compensation. The division 
appointed Thomas W. Higginbotham, D.O., the DIME physician. Dr. Higginbotham 
examined claimant on August 8, 2011, when claimant reported pain and discomfort about 
the right shoulder, right arm and right upper scapular area, and right side of the neck. Dr. 
Higginbotham determined claimant’s impairment included the right shoulder, but not the 
neck. Dr. Higginbotham explained: 

The reactive cervical and thoracic strain and tension patterns are a result of 
the rotator cuff injury and treatment, i.e. sling use. There is not significant 
trauma to the cervical or thoracic spine. 

Dr. Higginbotham determined that claimant sustained regional impairment of 23% of the 
right upper extremity, which included a value for constant joint crepitus and pain with 
active range of motion of the shoulder joint and a value for loss of range of motion of the 
right arm. Dr. Higginbotham converted the upper extremity impairment to 14% of the 
whole person according to the American Medical Association Guides to the Evaluation of 
Permanent Impairment, Third Edition (Revised) (AMA Guides).  

67. On September 28, 2011, insurer filed a Final Admission of Liability, 
admitting liability for permanent partial disability (PPD) benefits based upon Dr. 
Higginbotham’s 23% upper extremity rating. 

68. Dr. Mars imposed the following physical activity restrictions: Lifting of 15 
pounds with the right arm, with no pushing or pulling over 20 pounds, and limited 
reaching. Dr. Higginbotham allowed permanent restrictions of lifting up to 25 pounds. 



  

69. As a result of the injury and surgery to his right shoulder, claimant sustained 
serious and permanent bodily disfigurement which is normally exposed to public view.  
Claimant’s disfigurement consists of dislevel shoulders, with the right appearing lower 
than the left, a “Popeye” defect from deformity of the biceps muscle, and a 5-inch long by 
¼-inch wide scar over the right shoulder. Considering the size, placement, and general 
appearance of claimant's scarring, the Judge concludes claimant is entitled to 
disfigurement benefits in the amount of $1,800.00, payable in one lump sum. 

70. Respondents obtained video surveillance evidence of claimant’s activities 
on January 4th and 6, 2012. The Judge reviewed the video surveillance and finds no 
apparent limitation in the functioning of claimant’s right shoulder and arm. The video 
surveillance evidence shows claimant performing a number of activities without 
demonstrating any right upper extremity pain while lifting or carrying things, moving a 
child seat from one car to another while holding and carrying it away from his body, 
shopping, driving, jacking up a car using both hands, supporting himself on the ground 
with his right arm while jacking up a car and working at ground level. 

71. At respondents’ request, Brian J. Beatty, D.O., performed an independent 
medical examination of claimant on January 27, 2012. Dr. Beatty testified as an expert in 
the area of Occupational Medicine. 

72. Claimant complained to Dr. Beatty of right shoulder pain. Dr. Beatty initially 
imposed physical activity restrictions based upon what claimant demonstrated during a 
functional capacity evaluation (FCE) on February 1, 2011. After reviewing video 
surveillance evidence of claimant’s activities on January 4th and 6, 2012, Dr. Beatty 
changed his opinion to allow claimant unrestricted use of his right arm and shoulder. Dr. 
Beatty explained: 

[The video surveillance] demonstrated that [claimant] had … normal 
function of his shoulder. He moved it without difficulty. He was lifting with it. 
He was getting himself up and off the ground using his shoulder. He was 
changing oil. He was working on his car. He was using a car jack with his 
shoulder. He was carrying and lifting a car – baby seat. Lifting mats. Using 
his arm very fluidly. 

Never – in doing any of the activities, I never saw him hesitate in any of the 
movements in using his arm. 

Therefore, I felt that [the video surveillance] invalidated the functional 
capacity evaluations, because based on my evaluation and in reviewing the 
functional capacity evaluations, he [demonstrated] significant limitations in 
many of those movements. 

Like during my exam, [claimant demonstrated] hesitancy when he would get 
to about 80 or 90 degrees. And he had difficulty getting his arm over his 
head. I think I [observed] flexion of about 105 degrees. 



  

I noted in the video that he, when working under the car hood, and he was 
reaching for some oil, it looked like he moved his arm to about 130 to 140 
degrees. 

So it’s those types of things that … made the functional capacity evaluation 
invalid. 

Dr. Beatty’s testimony here was consistent with what the Judge observed on the video 
surveillance. In addition, Dr. Beatty found normal muscle bulk in claimant’s right upper 
extremity, indicating he uses his right arm physiologically in a normal way. Dr. Beatty’s 
medical opinion concerning reasonable physical activity restrictions related to claimant’s 
right shoulder injury is credible and persuasive. 

73. Claimant testified that his right shoulder and arm are in constant pain that 
restricts the function of his right arm and limits his ability to lift and perform work. When 
compared to the level of functioning claimant demonstrated while performing activity 
under surveillance, the Judge is unable to credit claimant’s testimony concerning pain 
and functional limitations of his right shoulder. 

74. Claimant showed it more probably true than not that the situs of the 
functional impairment from his shoulder injury includes anatomical areas proximal and 
distal to the glenohumeral (shoulder) joint. For reasons stated above, the Judge is unable 
to credit claimant’s testimony concerning his pain and functional limitations. Dr. 
FitzGibbons’ operative report however shows that the procedure included smoothing the 
undersurface of the acromion, which is above and proximal to the shoulder joint.  Dr. 
FitzGibbons’ operative report also shows he surgically repaired the rotator cuff, tendons, 
and ligamentous tissue that comprise the shoulder joint. Although the shoulder joint 
manifests its functional impairment through loss of motion of the arm, that loss reflects 
impairment of anatomy above and below the shoulder joint. The schedule of specific 
injuries includes, in §8-42-107(2)(a), the loss of the arm at the shoulder; however, 
impairment of the shoulder is not listed in the schedule of disabilities.   

75. At claimant’s request, Marie Andrews, OTR, and Doris J. Shriver, OTR, 
QRC, evaluated claimant’s functional capacity and vocational potential and prepared a 
vocational assessment report dated December 1, 2011. In the report, Ms. Shriver opined: 

Due to the combination of [claimant’s] physical limitations, illiteracy in 
English, dominant upper extremity impairments, postural limitations and the 
effects of chronic pain, he is not able to do any work as it is customarily 
defined. 

Ms. Shriver opined that vocational rehabilitation is unlikely to be successful. Ms. Shriver 
testified as an expert in the areas of occupational therapy and vocational assessments. 

76. At respondents’ request, Katie Montoya, MS, QRC, performed a vocational 
evaluation of claimant and testified as an expert in the area vocational assessments. 



  

77. Claimant had returned to modified-duty work at employer for some 5 
months prior to the time employer laid him off on June 27, 2011. There was no 
persuasive evidence showing claimant was physically unable to perform his modified-
duty work at employer.  

78. Although claimant had a prior, work-related left shoulder injury in 2006, he 
demonstrated the ability to perform work in the medium to medium-heavy category of 
work prior to his right shoulder injury at employer on June 8, 2010. Crediting the medical 
opinion of Dr. Beatty, claimant’s left shoulder diagnosis involved degenerative arthritic 
changes, with no MRI evidence of a tear of the left rotator cuff. Claimant also had a prior, 
work-related right ankle injury surgery in 2007. There was no persuasive evidence 
showing any change in claimant’s physical capacity to perform the same level of work 
with his left shoulder and right ankle as he performed prior to his right shoulder injury on 
June 8, 2010. 

79. Claimant’s commutable labor market includes the north metropolitan 
Denver area, including Broomfield, Longmont, and _. Testing performed by Ms. Shriver 
shows claimant reading English at a third grade level and performing math at a fifth grade 
level. Crediting Ms. Montoya’s vocational opinion, the ability to read at a third grade level 
reflects the ability to comprehend English above a third grade level. Claimant’s work at 
employer was semi-skilled to skilled production work. 

80. Claimant failed to show it more probably true than not that he is unable to 
earn any wages in the same or other employment. Crediting the medical opinion of Dr. 
Beatty, claimant should be able to safely lift up to 50 pounds with his upper extremities. 
The Judge credits the medical opinion of Dr. Beatty over Ms. Shriver’s opinion 
concerning claimant’s residual functional capacity. The Judge credits the vocational 
opinion of Ms. Montoya and the medical opinion of Dr. Beatty in finding there are jobs 
that are reasonably available to claimant within his commutable labor market and within 
his physical activity restrictions.   

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Permanent Partial Disability (PPD) Benefits: 

Claimant argues he has proven by a preponderance of the evidence that his right 
shoulder injury involves a loss that is not one listed on the schedule of disabilities and 
that permanent partial disability from his injury should be compensated based upon 
impairment of the whole person. The Judge agrees. 

The term "injury" refers to the part of the body that has sustained the ultimate loss.  
Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of §8-42-
107(1), the term "injury" refers to the part or parts of the body that have been functionally 



  

impaired or disabled as a result of the injury.  Maree v. Jefferson County Sheriff's 
Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL Swedish 
Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), supra, limits 
medical impairment benefits to those provided in subsection (2) where the claimant's 
injury is one enumerated on the schedule.  The schedule of specific injuries includes, in 
§8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of the shoulder 
is not listed in the schedule of disabilities.  Maree v. Jefferson County Sheriff's 
Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder injury, our 
courts have construed that the dispositive issue is whether the claimant sustained a 
functional impairment to the portion of the body that is listed on the schedule of 
disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, the ALJ is 
constrained to determine the situs of the functional impairment, not the situs of the initial 
harm, in deciding whether the loss is one listed on the schedule of disabilities.  Id.  
Section 8-42-107(1)(b), supra, provides that, where claimant sustains an injury not 
enumerated on the schedule, his permanent medical impairment shall be compensated 
based upon the whole person.   

Pain and discomfort which limit the claimant's use of a portion of his body may be 
considered functional impairment. Beck v. Mile Hi Express, Inc., W.C. No. 4-283-483 
(ICAO February 11, 1997).  However, complaints of pain without corresponding 
restrictions of use do not necessarily require a greater impairment rating. See Jim Fuoco 
Motor Co., 942 P.2d at 1391-92 (upholding scheduled injury limited to upper extremity 
where treating physicians found impairment principally affected arm movements, 
notwithstanding claimant’s complaints of pain into neck). 

 
As found, claimant showed it more probably true than not that the situs of the 

functional impairment from his shoulder injury includes anatomical areas proximal and 
distal to the glenohumeral joint. The schedule of specific injuries includes, at §8-42-
107(2)(a), the loss of the arm at the shoulder; however, impairment of the shoulder is not 
listed in the schedule of disabilities. Claimant thus proved by a preponderance of the 
evidence that he is entitled to PPD benefits based upon impairment of the whole person.  

 
As found, claimant’s testimony concerning his pain and functional limitations 

lacked credibility. Dr. FitzGibbons’ operative report however showed that the procedure 
included smoothing the undersurface of the acromion, which is above and proximal to the 
shoulder joint.  Dr. FitzGibbons’ operative report also shows he surgically repaired the 
rotator cuff, tendons, and ligamentous tissue that comprise the shoulder joint. Although 
the shoulder joint manifests its functional impairment through loss of motion of the arm, 
that loss reflects impairment of anatomy above and below the shoulder joint. 

 
The Judge concludes insurer should pay claimant PPD benefits based upon Dr. 

Higginbotham’s impairment rating of 14% of the whole person. Insurer may credit against 
this award any amount already paid claimant for PPD benefits.   
 
B. Permanent Total Disability Benefits: 
 



  

 Claimant argues he has proven by a preponderance of the evidence that he is 
unable to earn wages in the same or other employment and that he is entitled to 
permanent total disability (PTD) benefits. The Judge disagrees. 
 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  To prove his claim that he is permanently and 
totally disabled, claimant shoulders the burden of proving by a preponderance of the 
evidence that he is unable to earn any wages in the same or other employment.  
Sections 8-40-201(16.5)(a) and 8-43-201, supra. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The 
facts in a workers' compensation case must be interpreted neutrally, neither in favor of 
the rights of claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

The term "any wages" means more than zero wages.  See Lobb v. Industrial Claim 
Appeals Office, 948 P.2d 115 (Colo. App. 1997); McKinney v. Industrial Claim Appeals 
Office, 894 P.2d 42 (Colo. App. 1995).  In weighing whether claimant is able to earn any 
wages, the ALJ may consider various human factors, including claimant's physical 
condition, mental ability, age, employment history, education, and availability of work that 
the claimant could perform.  Weld County School Dist. Re-12 v. Bymer, 955 P.2d 550 
(Colo. 1998).  The critical test is whether employment exists that is reasonably available 
to claimant under his or her particular circumstances.  Weld County School Dist. Re-12 v. 
Bymer, supra. 

Here, the Judge found claimant failed to show it more probably true than not that 
he is unable to earn any wages in the same or other employment. Claimant thus failed to 
prove by a preponderance of the evidence that he is permanently and totally disabled. 

The Judge credited the medical opinion of Dr. Beatty in finding claimant able to 
safely lift up to 50 pounds with his upper extremities. The Judge credited the medical 
opinion of Dr. Beatty over the opinion of Ms. Shriver concerning claimant’s residual 
functional capacity. And the Judge credited the vocational opinion of Ms. Montoya and 
the medical opinion of Dr. Beatty in finding there are jobs that are reasonably available to 
claimant within his commutable labor market and within his physical activity restrictions. 



  

The Judge concludes claimant’s request for an award of PTD benefits should be 
denied and dismissed. 

C. Disfigurement Benefits:  

Pursuant to §8-42-108, supra, claimant is entitled to a discretionary award for his 
serious and permanent bodily disfigurement which is normally exposed to public view.   

The Judge found that, as a result of the injury and surgery to his right shoulder, 
claimant sustained serious and permanent bodily disfigurement which is normally 
exposed to public view.  Claimant’s disfigurement consists of dislevel shoulders, with the 
right appearing lower than the left, a “Popeye” defect from deformity of the biceps 
muscle, and a 5-inch long by ¼-inch wide scar over the right shoulder. Considering the 
size, placement, and general appearance of claimant's scarring, the Judge concludes 
claimant is entitled to disfigurement benefits in the amount of $1,800.00, payable in one 
lump sum. 

The Judge concludes that insurer should pay claimant an award of disfigurement 
benefits in the in the amount of $1,800.00, payable in one lump sum. Insurer may credit 
against this disfigurement award any amount it has paid claimant for disfigurement under 
this claim. 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Insurer shall pay claimant PPD benefits based upon Dr. Higginbotham’s 
impairment rating of 14% of the whole person.  

2. Insurer may credit against this award any amount previously paid claimant 
for PPD benefits. 

3. Claimant’s request for an award of PTD benefits is denied and dismissed. 

4. Insurer shall pay claimant disfigurement benefits in a lump sum award of 
$1,800.00.  

5. Insurer may credit against this award any amount previously paid for 
disfigurement benefits. 

5. Insurer shall pay claimant interest at the rate of 8% per annum on compensation 
benefits not paid when due. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 



  

by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when 
filing a Petition to Review, see Rule 26, OACRP.   You may access a petition to 
review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATED:  _December 12, 2012_ 

 
Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-887-003-01 

ISSUES 

 The sole issue determined herein is compensability. 

FINDINGS OF FACT 

 
1. On April 30, 2012, claimant began employment with the employer as a 

landscape laborer.  Claimant was 18 years old and this was his first employment.  On 
April 30, Mr. K, the employer’s operations manager, trained claimant and observed him 
working.   

 
2. On May 1, 2012, claimant worked for the employer.  On May 2, 2012, 

claimant worked a half day and then left work because he was “ill.” 
 
3. On May 3, 2012, claimant was assigned to Mr. *J’s work crew at _ in 

Colorado Springs.  Mr. *J assigned claimant to use a weed whip.  Claimant had problems 
with two weed whips and returned them to the trailer.  Mr. *J, who was in the back of the 
trailer refilling a sprayer tank, then instructed claimant to “weed the flower beds.”  Mr. *J 
did not show claimant where the flower beds were located, approximately one block away 
from the employer’s truck and trailer.   

 
4. Claimant alleges that he did not understand where he was supposed to 

weed because Mr. *J simply told him to “go weed.”  Claimant proceeded uphill along the 
street and alleges that he started pulling weeds from an area of native vegetation across 



  

the street from where the truck was parked.  He alleges that he had his left foot in the 
native vegetation and his right foot on the pavement below the curb.  He alleges that he 
pivoted on his right leg and suffered a patellar dislocation that caused him to fall 
immediately to the ground in pain. 

 
5. Mr. *J testified that he told claimant not to weed the natural vegetation.  

That testimony is not credible.  Mr. *J had no reason to give that instruction because he 
reasonably would expect that claimant would know that he was not supposed to weed the 
natural vegetation.   

 
6. Mr. *J testified that, after he finished refilling the sprayer tank, he turned 

around and saw claimant sitting on the pavement about 20-30 feet away, screaming in 
pain.  Claimant was facing the trailer and was about two to four feet from the opposite 
curb.  
  

7. Mr. *J then drove claimant to Concentra Medical Center.  He testified that 
during that drive, claimant stated that his “knee gave out,” he had a family history of 
patellar problems, his knee had “popped out” three or four times previously, and he was 
supposed to have surgery about six months earlier, but the surgery had not occurred.  
Claimant initially could not recall if he told Mr. *J anything about the accident, but on 
rebuttal he denied telling Mr. *J about the accident. 

 
8. On May 3, 2012, Dr. Peterson at Concentra examined claimant and 

diagnosed a right knee sprain.  He prescribed medications and physical therapy and 
imposed work restrictions. 

 
9. On May 4, Dr. Peterson reexamined claimant and diagnosed patellar 

dislocation and knee strain.  He referred claimant to Dr. Jinkins. 
 
10. On May 4, 2012, claimant returned to modified duty in the employer’s office.  

Mr. K discussed the injury with claimant, who reported that he was just walking when the 
“knee gave out.”  Mr. K prepared the employer’s first report of injury and included 
claimant’s description that the injury occurred while claimant was walking across flat 
ground when his knee gave out.   

 
11. On May 7, 2012, Dr. Jinkins examined claimant, who reported a history of 

having his right foot planted over a curb, pivoting, and suffering lateral subluxation of the 
patella.  Claimant also reported a history of similar problems for eight to nine years, 
although claimant reported that it had been a considerable time since the last subluxation 
of the patella.  Dr. Jinkins measured the “Q-angle” on the right knee at 18 degrees.  Dr. 
Jinkins recommended a three-dimensional computed tomography (“CT”) scan for patellar 
tracking.   

 
12. On May 9, 2012, Dr. Jinkins reported that the CT scan showed lateral 

subluxation of the right patella.  Because claimant’s right knee problem had been 
ongoing, Dr. Jinkins recommended surgery to realign the patella.  Dr. Jinkins requested 
that the insurer authorize the surgery. 



  

 
13. On May 16, 2012, Dr. Peter Weingarten performed a medical record review 

for respondents.  Dr. Weingarten noted the history of the preexisting right knee 
subluxations and concluded that the requested surgery was due to a preexisting 
condition not related to a work injury.  The insurer then denied prior authorization of the 
surgery. 

 
14. On May 22, 2012, the insurer filed a notice of contest in the claim. 
 
15. On May 25, 2012, Dr. Peterson reexamined claimant, who reported no 

improvement in his right knee.  Claimant also reported that he had suffered recurrent 
dislocations of the patella, but had not sought treatment in the past.  He also reported 
that his father had the same problem. 

 
16. On June 13, 2012, Dr. Peterson reexamined claimant, who reported that he 

actually had never suffered any prior dislocations of the right patella, but had just suffered 
patellar pain and the family history.  Dr. Peterson recommended a trial of physical 
therapy before surgery. 

 
17. On the very next day, June 14, 2012, Dr. Jinkins performed surgery for a 

right patellar realignment. 
 
18. Claimant was off work completely June 14 through June 21, 2012. 
 
19. On June 22, 2012, Dr. Jinkins reexamined claimant and reported that 

during the surgery, he found 50% lateral deviation of the right patella and he was able to 
sublux the patella completely while claimant was under anesthesia.  Dr. Jinkins released 
claimant to return to sedentary work with his leg elevated.   

 
20. The record evidence was ambiguous about claimant’s return to modified 

duty, but it appears that he did not return to work until the end of July 2012. 
 
21. On July 11, 2012, Dr. Jinkins reexamined claimant, who reported that his 

right knee was “much better.”  Dr. Jinkins continued physical therapy and the same work 
restrictions. 

 
22. On July 17, 2011, Dr. Jinkins reexamined claimant and again continued 

physical therapy and the same work restrictions. 
 
23. Claimant alleges that, on July 26, 2012, Dr. Jinkins excused claimant from 

work completely for the rest of the week.  Dr. Jinkins denies doing so. 
 
24. At the end of July 2012, claimant returned to work for four hours at the 

Briargate shopping center warehouse where he tested and counted holiday lights.  On 
the next day, he returned to work for another four hours moving the “reindeer” in the 
warehouse and inspecting them.   

 



  

25. On July 30, 2012, claimant resigned his employment with the employer.  
Mr. K had claimant write out a letter of resignation, which he accepted.  Claimant stated 
to the employer that he was resigning because Dr. Jinkins told him to quit.  Dr. Jinkins 
denies so advising claimant. 

 
26. On August 7, 2012, Dr. Weingarten performed an independent medical 

examination for respondents.  Claimant reported a history of no prior subluxations of the 
right patella until suffering the dislocation while standing up and straddling the curb at 
work on May 3.  Based upon this history, Dr. Weingarten concluded that the surgery by 
Dr. Jinkins was reasonably necessary to treat the work injury. 

 
27. On October 18, 2012, Dr. Jinkins performed an additional surgery to 

remove the hardware from the patellar realignment surgery. 
 

28. Claimant has a family history of patellar dislocations.  Claimant also has 
suffered knee problems since middle school.  In February 2009, Dr. Stringer examined 
claimant, who reported bilateral knee popping and clicking with swelling, right worse than 
left, with occasional hyperextension.  Dr. Stringer obtained a magnetic resonance image 
(“MRI”) of the right knee, which showed a deep cleft in the cartilage in the medial patellar 
cartilage.  Dr. Stringer recommended exercise and weight loss.  Claimant did not return 
to Dr. Stringer for additional treatment. 

 
29. On December 29, 2009, claimant sought care from Dr. Vogt for an 

unrelated problem, but also reported a history of three weeks of left knee pain after falling 
on the patella on ice.  Claimant reported a history of right knee popping and clicking since 
eighth grade.  Claimant also reported a history of arthroscopic surgery, which found no 
lesion.  Dr. Vogt recommended physical therapy for the knees. 

 
30. Dr. Jinkins testified at hearing consistently with his reports.  He explained 

that claimant provided a history of eight to nine years of having his right patella “slipping,” 
but no recent problems.  He explained that the 18 degree Q angle was significant in light 
of the usual maximum 14 degree angle.  This exaggerated Q angle increased claimant’s 
risk of suffering patellar dislocation.  He explained that he would never have 
recommended surgery without first trying physical therapy and a knee brace without 
claimant’s history of ongoing patellar subluxations.  He agreed that, if claimant suffered 
prior subluxations of the patella, he could suffer a dislocation simply by walking uphill.  
Dr. Jinkins noted that he had never excused claimant from all work except right after the 
surgery and he had never told claimant to quit his job.   

 
31. Dr. Weingarten testified at hearing and explained that his August 7 report 

was based solely on the history that claimant reported that day.  He noted that claimant’s 
history conflicted with the history that he had reported to Dr. Jinkins and Dr. Peterson.  
He agreed that, in the absence of a prior history of subluxations, claimant should not 
undergo surgery until after physical therapy and a brace were tried. 

 
32. Claimant has failed to prove by a preponderance of the evidence that he 

suffered an accidental injury to his right knee arising out of and in the course of his 



  

employment on May 3, 2012.  It is certainly possible that claimant misunderstood Mr. *J’s 
instructions to weed, proceeded to the natural vegetation area, pulled weeds, pivoted on 
his planted right foot, and suffered the dislocation of the right patella.  If so, that injury 
would arise out of and in the course of his employment, regardless of his preexisting 
condition of patellar instability.  Mr. *J was busy with his own activities and did not watch 
claimant after he left the trailer pursuant to Mr. *J’s instructions.  Nevertheless, claimant’s 
credibility is critical in this claim.  He has provided multiple inconsistent histories of the 
alleged work accident and of his preexisting condition.  He reported to Mr. *J and Mr. K 
that he was just walking when the knee gave out.  He provided interrogatory answers that 
he tripped over the curb.  The history provided to Dr. Jinkins was similar to his testimony 
at hearing.  The history to Dr. Weingarten was that the injury arose while claimant was 
straddling the curb and standing up.  Claimant’s inconsistent history of preexisting 
conditions is also important.  Dr. Jinkins made clear that he probed the preexisting history 
because it was important for the treatment plan.  Claimant very likely told Dr. Jinkins that 
the problem with the right patellar instability had been ongoing for years.  Claimant’s 
additional statements regarding the advice from Dr. Jinkins regarding his work status 
conflict with the testimony of Dr. Jinkins and are not credible.  In light of these 
inconsistencies, the trier-of-fact cannot credit claimant’s testimony that he suffered the 
injury as alleged. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that he is a covered employee who suffered an injury 
arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which benefits 
are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. 
App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), 
cert. denied September 15, 1997.  Claimant must prove entitlement to benefits by a 
preponderance of the evidence.  The facts in a workers’ compensation case are not 
interpreted liberally in favor of either claimant or respondents.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 
of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).   
 

2. In determining credibility, the ALJ should consider the witness’ manner and 
demeanor on the stand, means of knowledge, strength of memory, opportunity for 
observation, consistency or inconsistency of testimony and actions, reasonableness or 
unreasonableness of testimony and actions, the probability or improbability of testimony 
and actions, the motives of the witness, whether the testimony has been contradicted by 
other witnesses or evidence, and any bias, prejudice or interest in the outcome of the 
case.  Colorado Jury Instructions, Civil, 3:16.  As found, claimant’s testimony is not 



  

credible and he has failed to prove by a preponderance of the evidence that he suffered 
an accidental injury to his right knee arising out of and in the course of his employment 
on May 3, 2012. 
 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 13, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-851-170-01 

ISSUES 

1. Whether the Claimant has established by a preponderance of the evidence 
that her condition has worsened after achieving maximum medical improvement. 

2. Whether the Claimant has established by a preponderance of the evidence 
that the medical care requested by Dr. Larsen is reasonable, necessary, and related to 
her industrial injury. 

FINDINGS OF FACT 



  

1. The Claimant was employed by the Respondent as a correctional officer at 
the time of her initial industrial injury on September 30, 2010, where the Claimant 
suffered an admitted injury to her right upper extremity. 

2. The Claimant continues to be employed by the Respondent. 

3. The Claimant received various treatment modalities including a right 
posterior interosseous nerve neurolysis on March 31, 2011. 

4. The Claimant’s condition improved after the surgery and the Claimant was 
placed at maximum medical improvement (MMI) on December 20, 2011 by her 
authorized treating physician, Dr. Nanes. 

5. The Claimant credibly testified at hearing that the condition of her right 
upper extremity has worsened.  She testified that her right upper extremity began to 
worsen in the fall of 2011.  She also testified that her right upper extremity has worsened 
since being placed at MMI on December 20, 2011. 

6. The Claimant complained of her worsening symptoms to Dr. Nanes on 
multiple occasions.  Dr. Nanes ordered a repeat EMG and additional care for the 
Claimant. 

7. The Claimant saw Dr. Larsen on July 20, 2012.  Dr. Larsen recommended 
an additional surgery to the right upper extremity, including the initial surgical area and 
also at a different location farther down on the affected extremity.   

8. Dr. Larsen credibly testified that the Claimant’s condition has worsened 
since December 20, 2011.  He also testified that the surgery he is recommending is 
different than the surgery that has already been completed and that it is reasonable, 
necessary and related to her injury of September 30, 2010.  Dr. Larsen also testified that 
EMG’s are often times not helpful in determining if a Claimant has suffered an injury or 
requires additional surgery.  Dr. Larsen opined that the resolution of the MRI was not 
good enough to see the pathology in the Claimant’s right upper extremity. 

9. Dr. Larsen discounted Dr. Worwag’s opinion as Dr. Worwag in not a hand 
surgeon and lacks the necessary skill to render an opinion concerning additional surgery. 

10. The ALJ finds that the Claimant has established that it is more likely than 
not that the Claimant’s industrial injury has worsened since being placed at MMI. 

11. The ALJ finds that the Claimant has established that it is more likely than 
not that the surgery recommended by Dr. Larsen is reasonable, necessary, and related to 
the Claimant’s industrial injury. 

 

CONCLUSIONS OF LAW 



  

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  Section 8-40-102(1), C.R.S.  The facts in a workers’ compensation case must 
be interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents.  Section 8-43-201, C.R.S.  

2. In accordance with Section 8-43-215, C.R.S., this decision contains specific 
Findings of Fact, Conclusions of Law, and an Order.  In rendering this decision, the ALJ 
has made credibility determinations, drawn plausible inferences from the record, and 
resolved essential conflicts in the evidence.  See Davison v. Industrial Claim Appeals 
Office, 84 P.3d 1023 (Colo. 2004).  This decision does not specifically address every item 
contained in the record; instead, incredible or implausible testimony or unpersuasive 
arguable inferences have been implicitly rejected.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (1936).   

4. The Respondents are liable for medical treatment that is reasonably 
necessary to cure and/or relieve an injured worker from the effects of the industrial injury.  
§8-42-101(1)(a), C.R.S.  An admission of liability does not amount to an admission that 
all subsequent medical treatment is causally related to the industrial injury or that all 
subsequent treatment is reasonably necessary.  Snyder v. Industrial Claim Appeals 
Office, 942 P.2d 1337 (Colo. App. 1997).  The Respondents retain the right to challenge 
the cause of the need for continuing treatment and the reasonable necessity of specific 
treatment.  Hanna v. Print Expediters, Inc., 77 P.3d 863 (Colo. App. 2003). The Claimant 
must prove a causal nexus between the claimed disability and need for medical 
treatment and the work related injury.  Singleton v. Kenya Corp., 961 P.2d 571 (Colo. 
App. 1998).  The question of whether the Claimant has met the burden to establish the 
requisite causal connection and whether the medical treatment sought is reasonably 
necessary is one of fact for the ALJ.  City of Boulder v. Streeb, 706 P.2d 786 (Colo. 
1985); Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); 
Putnam v. Putnam & Associates, W.C. No. 4-120-307 (August 14, 2003).   

5. If claimant's condition worsens subsequent to an authorized treating 
physician’s determination of MMI, the claimant is entitled to additional medical treatment. 
The rationale for this holding is that where the claimant's condition has worsened the 
request for additional medical treatment does not constitute a "constructive challenge" to 
the DIME's (or ATP’s) determination of MMI. See Story v. Industrial Claim Appeals Office, 
910 P.2d 80 (Colo. App. 1995).  As found, claimant has to proven by a preponderance of 
the record evidence that she suffered a worsening of condition since MMI.  
Consequently, claimant’s claim for payment of the costs of her surgery and follow up care 
must be granted. 



  

6. As found, the credible medical evidence establishes that the Claimant has 
proven by a preponderance of the evidence that her condition has worsened since being 
placed at MMI by Dr. Nanes.  Dr. Larsen’s opinion is credible and persuasive that the 
Claimant would benefit from a surgery to her right upper extremity and the care related 
thereto. 

7. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the Claimant’s industrial injury has worsened since being placed at 
MMI. 

8. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the surgery recommended by Dr. Larsen is reasonable, necessary, 
and related to the Claimant’s industrial injury. 

 

ORDER 

 It is therefore ordered that: 

1. The Claimant’s request to reopen her claim is granted. 

2. The Respondent shall authorize and pay for the Claimant’s surgery as 
recommended by Dr. Larsen. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 
DATE: December 13, 2012  

Donald E. Walsh 
Administrative Law Judge 



  

Office of Administrative Courts 
 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-842-470-02 

ISSUES 

 The sole issue determined herein is permanent partial disability (“PPD”) benefits. 

 

FINDINGS OF FACT 

1. On August 16, 2010, claimant suffered an admitted work injury to her neck.   
 
2. She received conservative care from her personal physician and then was 

treated at Emergicare. 
 
3. An August 31, 2010, magnetic resonance image (“MRI”) was reported to 

show degenerative changes from C4 to C7. 
 
4. Dr. Griffis performed electrodiagnostic testing, which reportedly showed C7 

radiculopathy.  Dr. Illig performed a neurosurgical evaluation, but recommended 
conservative care.   

 
5. Dr. Ford administered epidural steroid injections.  Dr. Illig then reexamined 

claimant and obtained a repeat MRI, which was unchanged.  On February 28, 2011, Dr. 
Illig concluded that claimant had discogenic neck pain and cervical radiculopathy, but he 
recommended against surgery. 

 
6. Dr. Leppard administered trigger point injections and Dr. Ford administered 

cervical facet injections.  Claimant underwent physical therapy through at least June 7, 
2011.  In the June 7, 2011, physical therapy session, the therapist measured cervical 
extension at 40 degrees, flexion at 40 degrees, left rotation at 43 degrees, and right 
rotation at 55 degrees. 

 
7. On September 22, 2011, Dr. Leppard reportedly performed repeat 

electrodiagnostic testing, which was normal. 
 
8. On September 29, 2011, Dr. Ford administered left C4 through C6 medial 

branch blocks. 
 



  

9. On November 8, 2011, Dr. Bradley examined claimant, who reported that 
she did not want any more treatment.  Dr. Bradley referred claimant for a functional 
capacity evaluation. 

 
10. On November 15, 2011, Barbara Kelly, the physical therapist, measured 

claimant’s cervical range of motion as:  41 degrees flexion, 35 degrees extension, 24 
degrees right lateral flexion, 26 degrees left lateral flexion, 46 degrees right rotation, and 
45 degrees left rotation. 

 
11. On November 22, 2011, Dr. Bradley determined that claimant was at 

maximum medical improvement (“MMI”).  He recommended only post-MMI medications 
as well as work restrictions.  Dr. Bradley determined that claimant had 6% whole person 
impairment due to specific disorders of the cervical spine, pursuant to Table 53.II.C, 
American Medical Association Guides to Evaluation of Permanent Impairment, Third 
Edition Revised.  Dr. Bradley used the range of motion measurements by Ms. Kelly to 
determine 12% whole person impairment due to loss of cervical range of motion.  Dr. 
Bradley combined the two ratings to determine 17% whole person impairment due to the 
work injury. 

 
12. On May 9, 2012, Dr. Sandell performed a Division Independent Medical 

Examination (“DIME”).  Dr. Sandell diagnosed left C7 radiculopathy and myofascial pain 
in the cervical and parascapular muscles.  He agreed that claimant was at MMI on 
November 22, 2011.  He agreed that claimant needed post-MMI medications and 
restrictions.  On physical examination, Dr. Sandell noted stiffness and decreased range 
of motion of the cervical spine and tenderness in the upper trapezius and levator scapula 
muscles.  Dr. Sandell determined that claimant suffered 4% whole person impairment 
due to specific disorder of the cervical spine, pursuant to Table 53.  Dr. Sandell 
measured cervical range of motion as 30 degrees flexion, 35 degrees extension, 20 
degrees right lateral flexion, 20 degrees left lateral flexion, 35 degrees right rotation, and 
30 degrees left rotation.  Dr. Sandell determined 17% whole person impairment due to 
loss of range of motion.  He combined the specific disorder rating and the range of 
motion rating to determine 20% total whole person impairment for the work injury.  Dr. 
Sandell noted that he found a slightly different impairment rating compared to Dr. 
Bradley’s rating.  Dr. Sandell explained that this was due to differences in range of motion 
and that there is often variability in range of motion measurements. 

 
13. Respondents have failed to prove by clear and convincing evidence that the 

medical impairment determination by Dr. Sandell is incorrect.  The record evidence does 
not even come close to proving that it is highly probable that Dr. Sandell’s range of 
motion impairment rating is incorrect.  Dr. Sandell, in fact, is persuasive that claimants 
often have some variability in range of motion measurements.  Dr. Sandell’s extension 
measurement was identical to that of Ms. Kelly.  The other measurements each varied by 
five to fifteen degrees.  Nothing in the record evidence demonstrates, free from serious or 
substantial doubt, that Dr. Sandell’s rating is incorrect rather than the rating by Dr. 
Bradley.  In fact, as noted by claimant, Dr. Bradley’s rating was determined less than two 
months after the medial branch block by Dr. Ford.  Dr. Sandell’s DIME determination was 
six months later and likely more reflective of claimant’s permanent medical condition.  



  

Consequently, claimant is entitled to PPD benefits based upon 20% whole person 
impairment. 
 

 

CONCLUSIONS OF LAW 

1. The medical impairment determination of the DIME is binding unless 
overcome by clear and convincing evidence.  Section 8-42-107(8), C.R.S.; see Qual-
Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Cordova v. 
Industrial Claim Appeals Office, 55 P.3d 186, 189-190 (Colo. App. 2002); Sholund v. 
John Elway Dodge Arapahoe,  W.C. No. 4-522-173 (ICAO October 22, 2004); Kreps v. 
United Airlines, W.C. Nos. 4-565-545 and 4-618-577 (ICAO January 13, 2005).  Cudo v. 
Blue Mountain Energy Inc., W.C. No. 4-375-278 (Industrial Claim Appeals Office, October 
29, 1999).  Respondents have a clear and convincing burden of proof to overcome the 
medical impairment rating determination of the DIME.  A fact or proposition has been 
proved by "clear and convincing evidence" if, considering all the evidence, the trier-of-fact 
finds it to be highly probable and free from serious or substantial doubt.  Metro Moving & 
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  As found, respondents have 
failed to prove by clear and convincing evidence that the medical impairment 
determination by Dr. Sandell is incorrect.  Consequently, claimant is entitled to PPD 
benefits based upon 20% whole person impairment. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay to claimant PPD benefits based upon 20% whole 
person impairment. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 



  

DATED:  December 13, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-784-603-04 

ISSUES 

 The sole issue determined herein is liability for medical treatment at Memorial 
Hospital emergency room on February 4, 2010. 

 

FINDINGS OF FACT 

1. On November 17, 2008, claimant suffered an admitted work injury to his 
right knee.  A magnetic resonance image (“MRI”) showed a medial meniscus tear.  On 
February 16, 2009, Dr. Bierbrauer performed arthroscopic surgery to repair the meniscus 
tear. 

 
2. Claimant developed a post-operative infection in the right knee.  He 

suffered nausea and pain.  On March 20, 2009, Dr. Bierbrauer performed surgery to treat 
a staph infection in the right knee.  Claimant’s condition improved temporarily, but then 
again worsened. 

 
3. On April 20, 2009, Dr. Bierbrauer reexamined claimant, who reported two 

days of significant pain and nausea.  Dr. Bierbrauer diagnosed recurrent infection and 
again performed surgery to treat the infection in the right knee.  Dr. Bierbrauer referred 
claimant to Dr. Hofflin, an infectious disease specialist.  Dr. Hofflin ordered installation of 
a PICC line for delivery of pain medications and an antibiotic, Rocephin.  Claimant had a 
three-day delay of antibiotics.   

 
4. On April 27, 2009, Dr. Bierbrauer reexamined claimant, who reported 

decreased pain, but continued nausea. 
 
5. On May 19, 2009, Dr. Strandberg examined claimant, who reported 

increased nausea.  Dr. Strandberg suspected possible intolerance to Rocephin, but also 
noted that the nausea could be due to a completely unrelated issue. 

 
6. On June 19, 2009, Dr. Bierbrauer again examined claimant, who reported a 

history of three days of nausea.  Dr. Bierbrauer recommended that claimant seek his 
primary care physician regarding the nausea. 

 



  

7. Claimant’s condition improved temporarily, but on October 27, 2009, he 
returned to Dr. Bierbrauer to complain of bilateral knee pain.  Dr. Bierbrauer noted that x-
rays showed severe right knee osteoarthritis. 

 
8. On December 31, 2009, Dr. Bierbrauer reexamined claimant, who reported 

severe right knee pain and nausea.  Dr. Bierbrauer diagnosed severe right knee arthritis, 
but noted that he was unable to manage chronic pain.  He recommended that claimant’s 
care be moved to a primary care physician, who could manage chronic pain.  Dr. 
Bierbrauer injected the right knee with pain medications. 

 
9. Thereafter, claimant received no further treatment from any authorized 

treating physician for his work injury. 
 
10. On February 3, 2010, claimant worked his normal job duties, but was 

suffering severe pain and was vomiting.  He left work early that day. 
 
11. On February 4, 2010, claimant returned to work, but his supervisor, Mr. 

Nelson, instructed him to go to the emergency room.  Claimant informed Mr. Nelson that 
he suffered severe right knee pain and nausea. 

 
12. On February 4, 2010, claimant sought medical care at Memorial Hospital 

emergency room.  He reported to the triage nurse that he suffered right knee pain of 10 
severity on a 1-10 scale.  He reported six days of nausea and vomiting.  Dr. Donahue 
then examined claimant and recorded a history of 1/10 pain severity, but noted that it was 
“constant.”  Dr. Donahue also recorded a history of seven days of nausea and vomiting.  
Claimant reported epigastric pain of 6/10, which radiated into his chest.  Claimant denied 
any frank chest pain.  Dr. Donahue suspected gastritis as the cause of the nausea.  He 
obtained a right knee x-ray and thought that the right knee looked “good.”  He 
nevertheless administered a morphine injection for the right knee pain.  He also obtained 
urinalysis and liver function tests as well as an EKG.  He prescribed Percocet for pain 
and Zofran for nausea. 

 
13. On February 9, 2010, Dr. Bierbrauer reexamined claimant, who reported 

that he had to go to the emergency room for pain control.  Dr. Bierbrauer prescribed 
Percocet for pain and referred claimant to Dr. Szuszczewicz for consideration of a total 
knee replacement (“TKR”). 

 
14. On February 18, 2010, Dr. Szuszczewicz examined claimant and 

recommended a right TKR.  On March 1, 2010, Dr. Szuszczewicz performed the right 
TKR surgery.  While in the hospital, claimant suffered nausea and was on a nausea-
control protocol. 

 
15. Claimant continued to suffer right knee problems.  On November 22, 2010, 

Dr. Szuszczewicz performed a right TKR revision surgery.  On January 31, 2011, he 
performed manipulation of the right knee under anesthesia.  On February 3, 2011, 
claimant reported to the physical therapist that he had suffered nausea for two days after 
the manipulation procedure. 



  

 
16. On August 19, 2011, Dr. Szuszczewicz again performed a right TKR 

revision surgery. 
 
17. On January 20, 2012, Dr. Rook performed an independent medical 

examination for claimant.  Dr. Rook concluded, among other things, that the February 4, 
2010, emergency room treatment was due to severe bone-on-bone right knee arthritis 
pain.  Dr. Rook noted that nausea and vomiting due to severe pain was not uncommon.  
Dr. Rook also noted that the emergency room treated the right knee pain with morphine. 

 
18. On January 21, 2012, claimant again returned to Memorial Hospital 

emergency room due to severe pain that caused nausea. 
 
19. Claimant has proven by a preponderance of the evidence that the 

evaluation and treatment at Memorial Hospital emergency room on February 4, 2010, 
was reasonably necessary to cure or relieve the effects of the admitted work injury.  
Claimant is credible and persuasive that he has suffered nausea due to severe right knee 
pain on multiple occasions following his admitted work injury.  Although claimant’s 
nausea problem following severe pain seems to be unusual, the record evidence 
demonstrates that he does, indeed, have that symptom response.  The emergency room 
visit on February 4, 2010, was probably required due to claimant’s severe right knee pain, 
as Dr. Rook concluded.  Although the emergency room physician’s probable diagnoses 
would not seem to be related to the right knee, it appears that the ER physician was 
concerned primarily with ruling out cardiac events or some kidney or liver problem as a 
cause for the nausea.  He did, however, obtain a right knee x-ray.  He thought that the 
right knee looked “good,” even though claimant ended up with a TKR less than one 
month later.  Due to the lack of any authorized treating physician to treat claimant’s 
chronic right knee pain, he reasonably perceived the need for emergency treatment on 
February 4, 2010.  The ER physician’s prescribed testing was necessary in order to rule 
out more serious cardiac and other organ malfunction.  Respondents introduced no 
record evidence about the reasonable necessity or relatedness of the February 4 ER 
visit, but have simply argued that the diagnoses and testing in the ER demonstrate that it 
was unrelated.  Claimant is persuasive that the entirety of the record evidence 
demonstrates that it was reasonably necessary to cure or relieve the effects of the severe 
right knee injury. 
 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondents are only liable for 
authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pickett v. 
Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  Claimant must prove 
that an injury directly and proximately caused the condition for which benefits are sought.  
Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251 (Colo. App. 1999); 
Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997), cert. denied 



  

September 15, 1997.  Claimant must prove entitlement to benefits by a preponderance of 
the evidence.  The facts in a workers’ compensation case are not interpreted liberally in 
favor of either claimant or respondents.  Section 8-43-201, C.R.S.  A preponderance of 
the evidence is that which leads the trier-of-fact, after considering all of the evidence, to 
find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 
792 (1979).  Respondents may be liable for treatment for an ancillary condition if 
treatment of that condition is necessary to treat a compensable condition.  Public Service 
Company of Colorado v. Industrial Claim Appeals Office, 979 P.2d 584 (Colo. App. 
1999).  As found, claimant has proven by a preponderance of the evidence that the 
evaluation and treatment at Memorial Hospital emergency room on February 4, 2010, 
was reasonably necessary to cure or relieve the effects of the admitted work injury.   

 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for claimant’s treatment at Memorial Hospital 
emergency room on February 4, 2010. 

2. All matters not determined herein are reserved for future determination. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 14, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-751-02 

ISSUES 



  

 The issues presented for determination are compensability of an occupational 
disease; medical benefits; average weekly wage; and temporary disability benefits 
commencing on May 6, 2011 and ongoing. 

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

Background and Claimant’s Job 
 

20. The Claimant is a 61 year-old woman employed full time by the Employer as a 
Housekeeper.  Claimant was employed from August 18, 2008 through May 6, 2011.   

 
21. Claimant worked on the second floor of the Medical Arts Building.  Claimant 

was responsible for cleaning the second floor, including suites 200 through 220, the 
public hallways, and the public restrooms.  Claimant’s shift started at 3:00 p.m. and she 
would normally work for eight hours.   

 
22. The materials, cart, and cleaning equipment Claimant used were stored in the 

Environmental Services (EVS) closet on the 2nd floor of the building.  Testimony 
confirmed that Claimant would arrive to work, prepare her cart, cleaning equipment and 
materials, and then clean all of the area on the second floor of the Medical Arts building, 
including offices, bathrooms, examination rooms, halls and all other areas of the floor 
assigned to her. 

 
Claimant’s Symptoms and Diagnoses 

23. Claimant began experiencing coughing in October 2009, and saw Dr. 
Peterson.  Dr. Peterson prescribed antibiotics which helped Claimant’s cough “a little bit.”  
The Claimant also had a chest x-ray on October 19, 2009, which was compared to a 
chest x-ray taken on July 13, 2008.  The radiologist noted “No apparent change.  The 
lungs are clear.”   

24. On November 5, 2009, the Claimant had a CT scan with contrast.  The record 
indicates that Claimant had “increased interstitial markings present on both lungs which 
may be chronic.” 

25. On December 6, 2009, the Claimant had some follow-up medical procedures 
related to her diagnosis of Barrett’s esophagus.  The treatment record notes that 
Claimant’s lungs were clear to auscultation, no rhonchi, rales or wheezes. It does not 
appear the Claimant reported symptoms of coughing at that time.   

26. The Claimant retuned to see Dr. Peterson on November 8, 2010.  She reported 
coughing that had persisted for two months.  The treatment note states that Claimant was 
last seen in the clinic on April 13, 2010, but that record does not appear to be in 
evidence.  She was diagnosed with sinusitis and prescribed medications. 



  

27. The Claimant injured her foot or ankle on January 12, 2011.  She sent to Dr. 
Peterson’s office for treatment.  Regarding her lungs and cough, a chest x-ray was 
performed on that day to evaluate for the lung process noted on previous evaluation.  
The report states that, “Previous nodule suggested in the right mid chest is no longer 
indentified.  Lungs are clear with no active disease.”  Dr. Peterson noted that Claimant’s 
lungs appeared improved.  Dr. Peterson restricted Claimant from working due to her 
ankle fracture.   

28. A Return to Work form indicates Claimant was off work for seven weeks due to 
her ankle fracture and that she was released to return to limited duty work on March 8, 
2011, and full duty work on March 14, 2011.   

29. It appears the Claimant was admitted to Northern Colorado Medical Center 
from February 6-8, 2011, according to the Discharge Summary dated February 8, 2011.  
During her stay, she had a chest x-ray on February 6 that showed “prominent interstitial 
markings bilaterally either due to interstitial pulmonary edema or infectious infiltrates . . .”   

30. The Claimant also had a CT scan during her hospitalization on February 7, 
2011.  This medical record references the prior study performed on November 5, 2009.  
The February 7, 2011 record indicates that chronic bilateral interstitial infiltrates are see 
again, which were previously present on November 5, 2009.  The impression states, 
“Bilateral interstitial infiltrates are again noted.  No lobar consolidation or mass seen.  
Mediastinal adenopathy also unchanged from the previous study.”  

31. Claimant reported to the hospital staff that she worked as a housekeeper for 
the Employer and had exposure to chemicals at work.  The Claimant was still off work at 
the time of her hospitalization due to her fractured ankle. 

32. Claimant apparently returned to see Dr. *L who then referred her to Dr. Robert 
Janata.  Dr. Janata then apparently referred Claimant to Dr. Maurice Lyons for a lung 
biopsy.   

33. The Claimant underwent the lung biopsy procedure on May 10, 2011.  The 
biopsy revealed a diagnosis of interstitial lung disease most consistent with usual 
interstitial pneumonia.  The pathologist also sent the samples to pathologist, Dr. 
Katzenstein, at the State University of New York.   

34. Dr. Katzenstein agreed that Claimant’s diagnosis was usual interstitial 
pneumonia and noted that the findings raise the possibility of an underlying collagen 
vascular disease.   

35. Claimant discontinued working for the Employer on May 6, 2011, prior to the 
lung biopsy and never returned.  

36. The Claimant returned to see Dr. Lyons on June 7, 2011.  She told him that her 
cough had improved after being away from the cleaning chemicals over the last several 
weeks.   



  

37. A Fit for Duty form dated June 10, 2011 indicates that Claimant expressed 
concern to the Employer that chemical use on the job had irritated her lungs.  A Return to 
Work form dated June 10, 2011 which was completed by Dr. James Hebard indicates 
that Claimant was, “Off work since 5/6/11 to avoid exposure to cleaning chemicals due to 
lung pain and coughing, then had a Right Lung Biopsy on 5/10/11 by Dr. Lyons that 
showed scarring and interstitial lung disease most consistent with usual interstitial 
pneumonia.”  The form indicated that Claimant was released to return to work on June 7, 
2011 with no restrictions other than to avoid exposure to cleaning chemicals.  

38. Claimant then underwent a Fit for Duty evaluation which Dr. Cathy Smith 
performed on July 6, 2011.  Her report provides more detail about Claimant’s 
hospitalization in February 2011.  Dr. Smith noted that Claimant presented to the 
emergency department at Northern Colorado Medical Center due to dizziness and that 
the emergency room physician ordered a CT scan of Claimant’s lungs even though she 
was not complaining of respiratory problems at that time.  The hospital record notes that 
Claimant had “adventitious breath sounds” which led to the CT scan.  Dr. Smith’s report 
continues to document the Claimant’s medical history including that Dr. Janata had 
questioned whether Claimant’s exposure to chemicals at work had caused her condition.  
Dr. Smith concluded that she did not feel the interstitial pneumonia was caused by 
chemical exposure, but that continued exposure could aggravate her condition.  Dr. 
Smith also opined that Claimant could not continue working as a housekeeper in EVS 
due Claimant’s shortness of breath after minimal exertion and her regular use of oxygen.   

39. By July 6, 2011, Dr. Janata had referred Claimant to National Jewish Health.  
The Claimant’s initial evaluation at National Jewish occurred on July 28, 2011. She was 
evaluated in the Interstitial Lung Disease Clinic by Dr. Tristan Huie.   Dr. Huie is board 
certified in internal medicine, pulmonary medicine and critical care medicine.  

40. Dr. Huie’s report indicates that he reviewed and discussed the high resolution 
chest CT scan performed on Claimant that day with the thoracic radiologist, Dr. Lynch.  
Dr. Huie noted that the scan “demonstrates findings highly suggestive of hypersensitivity 
pneunmonitis and inconsistent with a radiographic diagnosis of usual interstitial 
pneumonia.”  According to Dr. Karin Pachco, Dr. Lynch is recognized as an expert in CT 
scan interpretation with respect to hypersensitivity pneumonitis.  

41. Dr. Huie concluded that etiology is “probable hypersensitivity pneumonitis 
versus possible idiopathic pulmonary fibrosis.  Less likely would be connective tissue 
disease associated with ILD.”  Dr. Huie further noted that Claimant’s “case is somewhat 
difficult to classify” and referred Claimant for evaluation “by one of or occupational 
medicine-trained pulmonologist.”    

42. Dr. Huie further noted that Claimant has “no family history of thromboemobolic 
disease,” “has never had pneumonias in the past,” that claimant’s residences for the past 
13 years have “no history of water damages or mold,” that Claimant “does not use 
saunas hot tubs or pools regularly,” that “there is no swamp cooler use no “exposure to 
birds [or] down pillows or comforters,” “no known exposure to tuberculosis,” and “no 
known exposure to asbestos radiation, chemotherapy or medications associated with the 
development of interstitial lung disease.”  



  

43. On September 22, 2011, September 23, 2011, and November 10, 2011 the 
Claimant returned to Jewish National Health for further testing.  

44. The November 10, 2011, report indicates that Claimant was “recently 
diagnosed with interstitial lung disease which I believe is most likely due to fibrotic 
hypersensitivity pneumonitis.”  During this visit, Claimant reported “that in 2010, there 
was a plumbing leak in the public restroom in the clinic and in one of the closets where 
she stored supplies for her job.  Other than this exposure, there are no clear occupational 
or environmental exposures that can be identified as an explanation for her presumed 
fibrotic hypersensitivity pneumonitis.” He noted that “she has had some improved cough 
now that she has been removed from the [work] environment.  This also fits a diagnosis 
of hypersensitivity pneumonitis.”  Dr. Huie prescribed immunosuppressive medications to 
the Claimant. 

45. Dr. Huie reiterated his differential diagnosis and further noted that the “lung 
biopsy performed 05/10/2011 as reviewed by us and demonstrates lower lobe 
predominant interstitial fibrosis with microscopic honeycombing, and extensive 
perfibronchiolar metaplasia, and mild lymphoid hyperplasia.  This combination suggests 
chronic hypersensitivity pneumonitis in a nonsmoker.” He repeated that Claimant’s 
“diffuse lung disease is most likely fibrotic hypersensitivity pneumonitis.” 

46. On September 26, 2011, Claimant was evaluated by Dr. Karen Pacheco at 
National Jewish.  Dr. Pacheco testified by deposition that she is board certified in 
“internal medicine, allergy and immunology, and occupational and environmental 
medicine.”   

47. In her report dated September 26, 2011, Dr. Pacheco noted that 
hypersensitivity pneumonitis “is considered a potential diagnosis.”  Dr. Pacheco noted 
that Claimant’s “job was to clean offices, clinics, and specifically the bariatric clinic and 
exam room,” that “ she described the supply closet [where she worked] as smelling 
strongly of mold,” that “her cough was worse at work and worse when using some of her 
cleaning supplies, and less severe away from work.”  

48. Dr. Pacheco noted that Claimant’s “last day of work was 05/06/2011,” as she 
underwent an open lung biopsy the following week; that the house Claimant lives in “was 
new when they moved in, . . .  there is no history of water damage, flooding with rains, or 
musty or moldy odor in the home. … no hot tub or bird exposure.”  She also notes “the 
patient’s current symptoms include a gradually improving cough,” and that “since being 
out of exposure, the [patient feels that her cough has been slowing improving.” 

49. Dr. Pacheco also noted that the “Chest CT is read as consistent with 
hypersensitivity pneumonitis, although the biopsy is not classic for that diagnosis; and, 
that “it is difficult to know whether hypersensitivity pneumonitis is the right diagnosis in 
this patient.  If it is, the mold exposure in the workplace is the only environmental cause 
that I have been able to discern from her history.”  Finally, she noted that: “If this is, in 
fact, a connective tissue disease, it should declare itself over the next few months.” 

50. On December 10, 2011, Dr. Pacheco noted: “Changes on the biopsy and the 



  

high resolution CT scan of the chest were considered definitive for hypersensitivity 
pneumonitis.”  She again “explored with the patient other potential exposures at home or 
in other family members homes that might contribute to the diagnosis.  However, there is 
not exposure to water damage, mold, contamination, or bio-aerosols at home.”  She 
notes that “the patients’ primary troubling symptom of cough has since subsided out of 
exposure, without treatment until today.”  Dr. Pacheco concluded:  “It is my medical 
opinion that, more likely than not, the patient’s hypersensitivity pneumonitis was caused 
by mold exposure at work in the [Employer].”  Dr. Pacheco also indicated that since 
Claimant was out of the exposure, she expected the Claimant to make progress toward 
improvement with adequate treatment.  

51. On May 10, 2012, Dr. Huie again evaluated the Claimant and noted that “she 
reports she feels better, “is not using supplemental oxygen when she is walking for 
exercise or shopping,” and “I believe that Ms. Sanson is having appropriate response to 
immunosuppressive therapy for the hypersensitivity pneumonitis.” 

52. Claimant was evaluated by Dr. Sander Orent at Respondent’s request.  Dr. 
Orent is board certified in occupational medicine and internal medicine, with a specialty in 
environmental toxicology. Dr. Orent does not believe that Claimant carries the diagnosis 
of hypersensitivity pneumonitis. Dr. Orent specifically states that with hypersensitivity 
pneumonitis, Claimant’s condition should have improved with removal from the alleged 
exposure site.   Claimant’s condition should not continue to worsen.  Dr. Orent opines 
that Claimant’s diagnosis is interstitial pulmonary fibrosis, for which there is no known 
cause.  Dr. Orent opined from reviewing the remediation records generated by the air 
quality testing at the Employer that any mold issue was adequately remediated and, 
therefore, not a causative factor in Claimant’s medical condition.   

53. The Claimant reported to her family physician that her mother had a history of 
pulmonary disease, but she did not appear to report this information to Dr. Huie or Dr. 
Pacheco.   

54. The credible and persuasive medical evidence supports the diagnosis made by 
Drs. Huie and Pacheco rather than Dr. Orent’s diagnosis.  Dr. Huie is a Board Certified 
pulmonologist who specializes in lung diseases.  In addition, Dr. Huie consulted with 
other experts in formulating his opinion, which the Judge finds highly persuasive.   

55. The Claimant returned to National Jewish on August 14, 2012.  At that time 
Claimant continued to use two liters of oxygen with activity, at night and at rest. Dr Huie 
noted that Claimant’s hypersensitivity pnuemonitis had improved with 
immunosuppressive therapy.  
 

Mold/Water Issues in the Employer’s Buildings 
 
56. The Claimant recalled that in early 2010, while performing her job duties, she 

discovered a plumbing leak in the men’s restroom which she reported to her supervisor.  
The men’s restroom as well as the EVS closet Claimant used were closed off after that 
and Claimant’s supplies were moved to the third floor EVS closet.  Claimant testified that 
her second floor EVS closet was closed for four to six weeks.  



  

57. Joshua Rogers was the Environmental Health and Safety Coordinator for the 
Employer from January of 2008 through April of 2012.  Rogers is certified in safety 
management, patient care, and hazard control.  The Medical Arts Building was built in 
2001.  The floors of the Medical Arts Building were separated by 6” to 8” poured slabs of 
concrete.  Rogers testified that the venting, plumbing, and electrical flues between the 
floors are sealed with putty and “fire rock”, or fire retardant drywall.  Rogers was involved 
in all of the remediation projects or construction after a water leak or mold issue during 
his period of employment with the Employer. 

58. Any water or mold issues typically came to Rogers’ attention via an Employer’s 
staff member. If moisture was detected inside the building which did not dry out after 72-
96 hours, the remediation process was begun. The moisture content was tested by 
Rogers with a type of probe.  Any time the relative humidity within the building material 
exceeded 12% for 72-96 hours, remediation was begun.  Typically the area was blocked 
off, a construction contractor was contacted, a containment structure put in place with 
negative air pressure, and the abatement or construction began.  The repairs to the 
interior walls of the building usually went at least two feet beyond any moisture or mold 
lines.  Once remediation was completed, an independent industrial hygienist completed 
air quality testing.  Once the area was cleared via air quality testing, the reconstruction or 
remodeling began. 

59. Rogers testified about the remediation projects at the Employer occurring in 
2009, 2010 and 2011.  In July 2009, the oncology ward on the first level of the Medical 
Arts Building had a steam line break.  After 96 hours, the moisture content of the building 
material was still above 12% relative humidity and the remediation process began.  Much 
of the area in the oncology center on the first floor of the Medical Arts Building was 
involved.   

60. Remediation occurred on the third floor of an area called U.S. Storage in 
February 2010 in Building C.  Building C is a completely separate building from the 
Medical Arts Building.  Building C is the oldest building on the Employer’s campus.   

61. Suite 210 of the Medical Arts Building was evaluated in May 2010.  One staff 
member in suite 210 was complaining of itchy eyes and headaches and Rogers 
investigated.  Rogers contacted an industrial hygienist to conduct air quality testing.  It 
was determined that there were no air quality issues or hazards.  No unusual mold was 
found during the air quality testing. 

62. Rogers testified that in June 2010, the second floor men’s restroom underwent 
scheduled remodeling to update the restroom and fixtures.  When the construction 
workers were removing wall tiles, they discovery mold behind the tile.  It was determined 
there was a water leak.  The water leak was located and repaired, and the remediation 
process occurred.  Remediation involved sealing off the area with large plastic tents; thick 
plastic from the floor to the ceiling was put in place and negative air pressure began.  
Once the affected drywall was removed from the steel studs and placed into plastic bags, 
it was removed from the building.  Air quality testing was completed.  Once the air qualify 
was confirmed safe, then the contractors returned to rebuild the walls.   



  

63. When the initial construction was completed in the men’s restroom on the 
second floor, a steam valve then broke causing additional damage.  Rogers believed that 
the water damage was significant enough that additional remediation occurred.  The 
steam valve itself was a part that had to be ordered.  The repair had to be done at a time 
when the floor could do without heat. The section of the second floor was closed down for 
about six weeks for these reasons.  Rogers testified that the EVS closet used by 
Claimant shared a wall with that men’s restroom.   

64. According to Rogers, he EVS closet was closed during the repairs as a safety 
precaution.  The steam pipes ran over the EVS closet and could present a potential 
safety hazard to anyone who might be in the EVS closet.  That is why Claimant’s EVS 
closet was closed for a few weeks.  Rogers testified that no modifications were made to 
the EVS closet.  The EVS closet has a solid core ceiling as required by building code.  
The EVS closet also has an exhaust fan which draws air out of the EVS closet and routes 
it directly outdoors.  The restrooms and in particular the public restroom on the second 
floor has a similar exhaust fan as required by building code.   

65. Remediation work at the Employer occurred in June 2010 involving a hallway 
west of Oncology.  This area is on the ground level of the Medical Arts Building.  There 
was an issue involving water leaking behind the exterior brick. The walkway between the 
Medical Arts Building and Building B was repaired in October 2010.  Four to five square 
feet of material was damaged by water and repaired.  

66. Work was performed in Suite 200 of the Medical Arts Building in September 
2010 following the discovery of some mold behind a file cabinet at the baseboard along 
the floor.  Approximately 24 square feet of material was removed as a result of the 
remediation.  

67. A Daily Activity Log completed by an Earth Services employee dated January 
27, 2011, indicates that while the author was setting up scaffolding for a different job, 
“Josh” called to remove mold in the bathroom, closet and EVS closet in the Medical Arts 
Building.  This log also indicates that the author found “more mold behind other walls.”  It 
is unclear whether this discovery of mold is the same incident Rogers believes occurred 
in June 2010.   

68. Rogers testified that there were remediation activities in January 2011 on the 
second floor offices of Building B.  No other issues involving water leaks or potential mold 
remediation occurred in 2009, 2010, or 2011 at the Employer in the Medical Arts Building 
per Josh Rogers.  Rogers testimony is contradicted by the Daily Activity Log that 
discusses discovery of mold in the Medical Arts Building on January 27, 2011. It is 
apparent from Rogers’ testimony and the reports that there were several instances of 
mold remediation around the Employer’s campus including in the Medical Arts Building in 
2009, 2010 and 2011.  The exact number of instances is unknown due to the conflicting 
testimony and reports.   

69. Certified Industrial Hygienist Eric Lehnertz testified that he disagreed with the 
statement of Dr. Pacheco that the only plausible mold exposure to Claimant was at her 
workplace as a housekeeper, Lehnertz testified that there is no evidence of any harmful 



  

exposure to mold in the Medical Arts Building where Claimant worked.  Lehnertz’s 
statements are based upon certifications as a safety professional and industrial hygienist, 
and his knowledge of the remediation practices at the Employer’s buildings.  With respect 
to a statement by Dr. Pacheco that mold exposure was demonstrated in Claimant’s 
workplace based upon air sampling, Mr. Lehnertz rejected that statement.  Lehnertz 
expressed that based upon his knowledge of the remediation practices at the Employer, 
his experience and training, that the air quality sampling actually shows the air quality 
inside the Medical Arts Building was safe and not hazardous.  Lehnertz clarified that in 
2010 air quality testing actually occurred prior to any remediation in the surgical center, 
which showed no elevated mold issues. Lehnertz disagrees that Claimant suffered any 
extensive exposure to mold while working at the hospital. 

70. On cross examination, Respondent’s industrial hygienist admitted he knew 
nothing about mold growth patterns, when spores were susceptible to being aerosolized, 
what quantity is required to cause disease; and, that he never inspected the concrete 
floors penetrations to see if air, and spores, could migrate from one floor to another, or 
one room to another.  The testimony of Respondent’s industrial hygienist also conflicted 
with Claimant’s supervisor’s testimony, and Claimant’s testimony, that the ceiling in the 
EVS closet was comprised of removable ceiling tile, not solid drywall.  

 Cause of Claimant’s Disease 

71. It is undisputed that Claimant has some type of lung disease which the Judge 
has found has been correctly diagnosed as hypersensitivity pneumonitis.  It is also 
essentially undisputed that between 2009 and 2011, more than one of the Employer’s 
buildings required mold remediation, and that the remediation occurred in various areas 
within those buildings.  Mold remediation occurred in the Medical Arts Building where 
Claimant worked approximately four times while Claimant worked there.   

72. Dr. Pacheco and Dr. Huie have opined that Claimant’s lung disease was 
caused by the mold she was exposed to while working for the Employer.  When forming 
her opinion concerning the cause of Claimant’s condition, Dr. Pacheco placed significant 
weight on the mold remediation that occurred in February and March 2010 in the 3rd floor 
storage room in Employer’s Building C because the indoor air quality, particularly mold, 
exceeded the acceptable limits. The Claimant, however, did not work in or near Building 
C.   In addition, Dr. Pacheco based her opinion on many of Claimant’s subjective reports 
and by ruling out other possible exposure.  In other words, process of elimination.   

73. None of the other mold testing performed in the Medical Arts Building after a 
mold remediation revealed levels above acceptable levels.   

74. Dr. Pacheco also emphasized that Claimant’s disease has not progressed 
since she discontinued working for the Employer.  Dr. Huie confirmed that Claimant’s 
condition is stable.  She has improved slightly, but had definitely not worsened.   

75. Dr. Pacheco agreed that it is not always possible to find the antigen that 
causes Claimant’s condition.   



  

76. The Claimant had an abnormal lung CT scan in November 2009, which Dr. 
Huie agreed likely represented an indication of the hypersensitivity pneumonitis.  
Claimant, therefore, had begun developing the disease well before 2011 when she 
actively began seeking treatment.   

77. The mere fact that Claimant had a normal chest x-ray pre-employment is not 
particularly persuasive given that she had a normal chest x-ray on October 19, 2009 
followed by an abnormal CT scan three weeks later on November 5, 2009.   

78. The only documented mold and water remediation that occurred prior to 
November 2009 occurred in the Oncology Center on the ground floor of the Medical Arts 
Building in July 2009. The testing that followed showed that no abnormal levels of mold 
remained inside the building.  The Claimant did not work on the ground floor of the 
Medical Arts Building.   

79. More than one physician suggested that the chemicals Claimant used at work 
might have aggravated her symptoms, such as increased coughing. Thus, if Claimant 
were not working, it makes sense that her coughing would improve.  No physician has 
persuasively opined that the chemicals aggravated or accelerated a pre-existing 
condition to produce the need for medical treatment.   

80. Based on foregoing, the Claimant has failed to prove by a preponderance of 
the evidence that any mold to which she may have been exposed while working for the 
Employer caused her to develop this hypersensitivity pneumonitis.  The mere fact that 
mold was discovered in or around the buildings where she worked does not establish that 
this mold or any other mold caused her symptoms or brought on the disease process.  
The medical experts explained that they essentially deduced it was mold at work that 
caused Claimant’s condition, and while the likelihood exists, it is not more probably true 
than not that mold exposure on the job caused her condition.  In addition to the fact that 
the mold exposure cannot be fairly traced to the Claimant’s employment, it is almost 
impossible to say that the Claimant is not equally exposed to molds outside of the 
workplace.   
 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact, the Judge draws the following conclusions 
of law: 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure the 
quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers' Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 



  

employer.  Section 8-43-201, C.R.S.  A Workers' Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S.  

 
2. The ALJ's factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 
 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 57 P.2d 1205 (Colo. 
1936); CJI, Civil 3:16 (2005).   
 

4. In deciding whether the Claimant has met his burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office, 53 P.3d 1192, 1197 (Colo. 
App. 2002). 

 
5. "Occupational disease" is defined by  §8-40-201(14), C.R.S., as: 

 
 [A] disease which results directly from the employment or the 

conditions under which work was performed, which can be seen 
to have followed as a natural incident of the work and as a result 
of the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate 
cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the 
employment. 

 

6. This section imposes additional proof requirements beyond that required for an 
accidental injury by adding the "peculiar risk" test; that test requires that the hazards 
associated with the vocation must be more prevalent in the work place than in everyday 
life or in other occupations.  Anderson v. Brinkhoff, 859 P.2d 819 (Colo. 1993).  The 
existence of a preexisting condition does not defeat a claim for an occupational disease.  
Id.   A claimant is entitled to recovery only if the hazards of employment cause, intensify, 
or, to a reasonable degree, aggravate the disability for which compensation is sought.  Id.   
Where there is no evidence that occupational exposure to a hazard is a necessary 
precondition to development of the disease, the claimant suffers from an occupational 
disease only to the extent that the occupational exposure contributed to the disability.  Id.  
Once claimant makes such a showing, the burden shifts to respondents to establish both 
the existence of a non-industrial cause and the extent of its contribution to the 
occupational disease.  Cowin & Co. v. Medina, 860 P.2d 535 (Colo. App. 1992). 
 



  

7. As a matter of law, medical evidence is not required to establish causation, 
although it is a factor that may be considered in addressing that determination.  See 
Savio House v. Dennis, 665 P.2d 141 (Colo. App. 1983).  Further, even uncontroverted 
medical opinions are not binding on the ALJ.  See Rockwell International v. Turnbull, 802 
P.2d 1182 (Colo. App. 1983).  

 
8. Proof of causation is a threshold requirement that an injured employee must 

establish by a preponderance of the evidence before any compensation is awarded.  
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844, 846 (Colo. App. 2000); 
Singleton v. Kenya Corp., 961 P.2d 571, 574 (Colo. App. 1998).  The question of 
causation is generally one of fact for determination by the Judge.  Faulkner, 12 P.3d at 
846.  Causation is not established unless claimant proves that his or her current condition 
is a natural progression of the work-related injury.  Standard Metals Corp. v. Ball, 172 
App 510, 474 P.2d 622 (Colo. App. 1970). 

9. As found, the Claimant has failed to prove by a preponderance of the evidence 
that any mold to which she may have been exposed while working for the Employer 
caused her to develop this hypersensitivity pneumonitis.  The mere fact that mold was 
discovered in or around the buildings where she worked does not establish that this mold 
or any other mold caused her symptoms or brought on the disease process.  The medical 
experts explained that they essentially deduced it was mold at work that caused 
Claimant’s condition, and while the likelihood exists, it is not more probably true than not 
that mold exposure on the job caused her condition.  In addition to the fact that the mold 
exposure cannot be fairly traced to the Claimant’s employment, it is almost impossible to 
say that the Claimant is not equally exposed to molds outside of the workplace.   
 

ORDER 

 It is therefore ordered that Claimant’s claim for workers’ compensation is hereby 
denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 14, 2012 

Laura A. Broniak 



  

Administrative Law Judge 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-260 

ISSUE 

 Whether Claimant has established by a preponderance of the evidence that his 
need for right knee patellar tendon repair surgery is reasonable, necessary and related to 
his November 3, 2011 industrial injury. 

FINDINGS OF FACT 

 1. On November 3, 2011 Claimant suffered an admitted industrial injury to his 
right leg during the course and scope of his employment with Employer.  Claimant was 
securing a slab of granite weighing approximately 1300 pounds to the wall of a trailer.  
The granite slipped and landed on Claimant’s right thigh several inches above his knee.  
The impact did not cause Claimant to fall but instead pushed him backwards.  Claimant 
could not walk and was transported on a pallet to an office where he completed a 
Workers’ Compensation Claim Form.  The First Report of Injury identified Claimant’s 
“upper thigh” as the location of his injury.  

 2. Claimant subsequently obtained medical treatment at the North Suburban 
Medical Center Emergency Department.  He was evaluated for a soft tissue hematoma 
and abrasion of the right thigh.  Upon release Claimant was permitted to walk and bear 
weight as tolerated. 

 3. On November 4, 2012 Claimant visited Authorized Treating Physician 
(ATP) Arthur Kuper, D.O. for an evaluation.  Dr. Kuper determined that Claimant had 
suffered a “right lower extremity contusion to the anterior thigh with a superficial 
abrasion.”  He also diagnosed lower extremity pain. 

 4. On November 10, 2011 Claimant returned to Dr. Kuper for an evaluation.  
Claimant reported pain from his right thigh into his knee.  He also mentioned pain in his 
right hip, buttock and lower back.  Dr. Kuper continued to prohibit Claimant from working. 

 5. On December 7, 2011 Claimant underwent an MRI of his right knee.  The 
MRI revealed “[m]oderate proximate patellar tendinosis with a moderate to high grade 
undersurface partial tear of the proximal patellar tendon origin at the inferior of the 
patella.”  The MRI also showed tendinosis of the distal patella tendon along with 
fragmentation and edema within the third tuberosity. 

 6. Dr. Kuper referred Claimant to ATP Terry J. Wintory, D.O.  for an 
examination.  On December 19, 2011 Claimant visited Dr. Wintory for an evaluation.  Dr. 
Wintory determined that Claimant had suffered a relatively minor right knee injury.  He 



  

explained “I am not at all certain whether the patella tendon injury is acute and work 
related.  I do not think we can afford to assume otherwise, however.” 

 7. On February 6, 2012 Claimant returned to Dr. Kuper for an examination.  
He reported that his right knee was his primary concern.  Claimant described a sharp, 
grinding pain in the knee.  Dr. Kuper recounted that Claimant had an “undersurface 
partial tear of the proximal patellar tendon.”  He referred Claimant to ATP David J. 
Schneider, M.D. for a second orthopedic evaluation. 

8. On February 17, 2012 Claimant visited Dr. Schneider for an examination.  
Dr. Schneider determined that Claimant’s pain was caused by “tearing and loss of 
insertional integrity at the inferior pole of the patella.”  Moreover, based on a history of 
Osgood-Schlatter disease Claimant also had “probable unstable fragment of his tibial 
tubercle.”  Dr. Schneider recommended a right knee patellar tendon repair. 

 9. On March 12, 2012 Wallace Larson, M.D. performed a records review of 
Claimant’s case.  He diagnosed Claimant with a right thigh contusion.  Dr. Larson 
determined that Claimant did not require any surgical intervention related to the 
November 3, 2011 incident.  Instead, appropriate treatment was physical therapy and 
non-impact exercises. 

 10. On March 14, 2012 Dr. Schneider issued a Supplemental Report 
addressing Dr. Larson’s records review.  He noted that he could “understand why Dr. 
Larson would be curious about [Claimant] having patellar tendon issues following an 
injury to his distal quad.  In my ten years of private practice I’ve never seen an injury quite 
like this . . . .”  Nevertheless, Dr. Schneider explained that Claimant’s patellar problems 
were related to the November 3, 2011 industrial incident.  He remarked that Claimant 
was an athletically strong, active male who was struck by a large piece of marble that 
weighed one-half ton.  Dr. Schneider commented that Claimant suffered a very large 
abrasion over the thigh but his predominant complaint has been his knee.  He detailed 
that the patellar tendon MRI showed abnormal findings with high grade tendinopathy that 
were very unusual for a young male.  Finally, Dr. Schneider remarked that Claimant did 
not suffer patellar tendon issues prior to the work incident.  Radiographs “revealed 
obvious Osgood-Schlatter disease but the CT exam revealed normal patellar tendon at 
the insertion of the Osgood-Schlatter.” 

 11.  On March 26, 2012 Claimant returned to Dr. Kuper for an examination.  Dr. 
Kuper remarked that Dr. Schneider recommended surgical repair of Claimant’s right knee 
patellar tendon.  He also commented that he had reviewed a letter Dr. Schneider had 
written in response to Dr. Larson’s records review.  Dr. Kuper concluded that Claimant’s 
right knee injury was work-related and surgical repair was warranted.  He specifically 
explained that, “[g]iven the high impact and the heavy weight involved, as well as the 
patient’s young age, previous good health, and asymptomatic status, I believe it is clear 
that this is currently related to his work injury.  Of note, there is a history of Osgood-
Schlatter disease, but apparently Dr. Schneider has ruled this out as a contributing factor 
in this case.” 



  

 12. On April 27, 2012 Claimant returned to Dr. Kuper for an examination.  Dr. 
Kuper reiterated that Claimant’s right knee injury was “related to his work accident on 
November 3, 2011.  I believe surgery is the best option for him.”  

 13. On May 21, 2012 Dr. Larson performed an independent medical 
examination.  Dr. Larson noted that the patellar tendinosis, or “Jumper’s Knee” shown on 
Claimant’s MRI is an overuse syndrome commonly seen in athletes.  He stated that the 
MRI findings were degenerative in nature. Dr. Larson commented that he conducted 
research specific to patellar tendinosis and found no instances where it was determined 
to be posttraumatic.  After reviewing updated medical records and performing the 
examination he found that it was not medically probable that Claimant’s condition was 
work-related. 

 14. Respondents conducted video surveillance of Claimant on May 17, 2012, 
May 18, 2012, June 14, 2012 and June 15, 2012.  Surveillance video of May 17, 2012 
showed Claimant exercising at a gym from approximately 11:10 a.m. until 12:30 p.m.  He 
exercised vigorously on a stationary bike for approximately 20 minutes and engaged in 
various upper body weightlifting exercises for the remaining time of the surveillance 
video.  Claimant again used the exercise bike on May 18, 2012. 

15. Surveillance video of June 14, 2012 showed Claimant riding a motorcycle.  
At various points during the video he used his right leg to balance the motorcycle.  The 
June 15, 2012 video showed Claimant mowing a yard and performing various outdoor 
tasks. 

16. Claimant testified at the hearing in this matter.  He commented that he was 
first diagnosed with right knee Osgood-Schlatter syndrome during a routine physical for 
football when he was 13 years old.  Claimant did not receive any treatment for the 
syndrome and did not have any restrictions because of the condition.  Claimant played 
football during his freshman year in college but suffered a career-ending left wrist fusion. 

17. Claimant explained that, prior to the November 3, 2011 industrial incident 
he was not under any right knee restrictions.  He was able to perform the essential 
functions of his job for Employer before his right knee injury.  Claimant remarked that he 
did not initially tell anyone about his right knee injury because he had not been able to 
walk on it. 

18. Dr. Larson testified at the hearing in this matter.  He explained that 
Claimant’s right knee CT scan showed ossification, or bone fragments, where the patellar 
tendon inserts on the upper tibia bone.  Dr. Larson remarked that Claimant’s CT scan 
also showed Osgood-Schlatter disease. He explained that Osgood-Schlatter disease is 
an inflammation of the growth plate where the patellar tendon inserts on the upper tibia 
and partially pulls off pieces of the growth plate on the front of the tibia.  Dr. Larson 
commented that an MRI of Claimant’s right knee revealed moderate tendonosis.  He 
noted that tendonosis is a common, degenerative, overuse condition of the tendon that is 
referred to as “Jumper’s Knee.”  Dr. Larson clarified that Claimant’s issues with the lower 
part of the right patellar tendon were Osgood-Schlatter disease and those at the upper 
part of the tendon were Jumper’s Knee. 



  

19. Dr. Larson testified that Claimant’s description of being struck in the thigh 
with a heavy piece of granite was not consistent with an acute tear of the patellar tendon.  
He concluded that, within a reasonable degree of medical probability, Claimant’s knee 
problems were not work-related.  Instead, Claimant’s knee condition was caused by 
repetitive use.  Dr. Larson commented that, if Claimant had suffered an acute injury of the 
patellar tendon, the MRI would have revealed inflammation.  The inflammation would 
have lasted six months to a year after the incident.  However, a review of the MRI did not 
reveal any inflammation.  Accordingly, Dr. Larson concluded that the surgery proposed 
by Dr. Schneider was not reasonable, necessary or related to Claimant’s November 3, 
2011 industrial injury.  There was no imminent risk of a tendon rupture, Claimant’s 
symptoms were not localized to the patellar tendon and the patellar tendon typically heals 
itself over time. 

20. Claimant has established that it is more probably true than not that his need 
for a right knee patellar tendon repair, as recommended by Dr. Schneider, is reasonable, 
necessary and related to his November 3, 2011 industrial injury.  Although Claimant did 
not initially report a right knee injury, during a November 10, 2011 visit with Dr. Kuper he 
reported pain from his right thigh into his knee.  Moreover, Claimant credibly remarked 
that he did not initially tell anyone about his right knee injury because he had not been 
able to walk on it.  By February 6, 2012 Claimant reported that his right knee was his 
primary concern.  Claimant described a sharp, grinding pain in the knee. 

21. Claimant’s ATP’s determined that his right knee injury was caused be the 
November 3, 2011 industrial accident.  Dr. Schneider persuasively explained that 
Claimant’s patellar problems were related to the November 3, 2011 industrial incident.  
He remarked that Claimant was an athletically strong, active male who was struck by a 
large piece of marble that weighed one-half ton.  Dr. Schneider commented that Claimant 
suffered a very large abrasion over the thigh but his predominant complaint was his right 
knee.  He detailed that the patellar tendon MRI showed abnormal findings with high 
grade tendinopathy that were very unusual for a young male.  Finally, Dr. Schneider 
remarked that Claimant did not suffer patellar tendon issues prior to the work incident.  
Radiographs “revealed obvious Osgood-Schlatter disease but the CT exam reflected 
normal patellar tendon at the insertion of the Osgood-Schlatter.”  Moreover, Dr. Kuper 
maintained that Claimant’s right knee injury was work-related and surgical repair was 
warranted.  He specifically explained that, “[g]iven the high impact and the heavy weight 
involved, as well as the patient’s young age, previous good health, and asymptomatic 
status, I believe it is clear that this is currently related to his work injury.”  Dr. Kuper noted 
that surgical repair was Claimant’s best option. 

22. In contrast, Dr. Larson concluded that Claimant’s description of being struck 
in the thigh with a heavy piece of granite was not consistent with an acute tear of the 
patellar tendon.  Dr. Larson thus concluded that the surgery proposed by Dr. Schneider 
was not reasonable, necessary or related to Claimant’s November 3, 2011 industrial 
injury.  He explained that there was no imminent risk of a tendon rupture, Claimant’s 
symptoms were not localized to the patellar tendon and the patellar tendon typically heals 
itself over time.  Despite Dr. Larson’s opinion,  ATP’s Dr. Schneider and Dr. Kuper 
persuasively explained that the heavy piece of marble that struck Claimant’s right thigh 
caused his right knee injury and the need for surgical repair.  Furthermore, the record 



  

reveals that Claimant did not suffer patellar tendon issues prior to the industrial incident 
but the MRI revealed an undersurface partial tear of the proximal patellar tendon after the 
accident.  Accordingly, Claimant’s work for Employer aggravated, accelerated or 
combined with a preexisting condition to produce a need for medical treatment. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to 
assure the quick and efficient delivery of disability and medical benefits to injured workers 
at a reasonable cost to employers, without the necessity of any litigation.  §8-40-102(1), 
C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 

 4. Respondents are liable for authorized medical treatment that is reasonable 
and necessary to cure or relieve the effects of an industrial injury.  §8-42-101(1)(a), 
C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  A 
preexisting condition or susceptibility to injury does not disqualify a claim if the 
employment aggravates, accelerates, or combines with the preexisting condition to 
produce a need for medical treatment.  Duncan v. Industrial Claim Appeals Office, 107 
P.3d 999, 1001 (Colo. App. 2004).  The determination of whether a particular treatment 
modality is reasonable and necessary to treat an industrial injury is a factual 
determination for the ALJ.  In re of Parker, W.C. No. 4-517-537 (ICAP, May 31, 2006); In 
re Frazier, W.C. No. 3-920-202 (ICAP, Nov. 13, 2000). 
 

5. As found, Claimant has established by a preponderance of the evidence 
that his need for a right knee patellar tendon repair, as recommended by Dr. Schneider, 
is reasonable, necessary and related to his November 3, 2011 industrial injury.  Although 
Claimant did not initially report a right knee injury, during a November 10, 2011 visit with 
Dr. Kuper he reported pain from his right thigh into his knee.  Moreover, Claimant credibly 



  

remarked that he did not initially tell anyone about his right knee injury because he had 
not been able to walk on it.  By February 6, 2012 Claimant reported that his right knee 
was his primary concern.  Claimant described a sharp, grinding pain in the knee. 

 
6. As found, Claimant’s ATP’s determined that his right knee injury was 

caused be the November 3, 2011 industrial accident.  Dr. Schneider persuasively 
explained that Claimant’s patellar problems were related to the November 3, 2011 
industrial incident.  He remarked that Claimant was an athletically strong, active male 
who was struck by a large piece of marble that weighed one-half ton.  Dr. Schneider 
commented that Claimant suffered a very large abrasion over the thigh but his 
predominant complaint was his right knee.  He detailed that the patellar tendon MRI 
showed abnormal findings with high grade tendinopathy that were very unusual for a 
young male.  Finally, Dr. Schneider remarked that Claimant did not suffer patellar tendon 
issues prior to the work incident.  Radiographs “revealed obvious Osgood-Schlatter 
disease but the CT exam reflected normal patellar tendon at the insertion of the Osgood-
Schlatter.”  Moreover, Dr. Kuper maintained that Claimant’s right knee injury was work-
related and surgical repair was warranted.  He specifically explained that, “[g]iven the 
high impact and the heavy weight involved, as well as the patient’s young age, previous 
good health, and asymptomatic status, I believe it is clear that this is currently related to 
his work injury.”  Dr. Kuper noted that surgical repair was Claimant’s best option. 

 
7. As found, in contrast Dr. Larson concluded that Claimant’s description of 

being struck in the thigh with a heavy piece of granite was not consistent with an acute 
tear of the patellar tendon.  Dr. Larson thus concluded that the surgery proposed by Dr. 
Schneider was not reasonable, necessary or related to Claimant’s November 3, 2011 
industrial injury.  He explained that there was no imminent risk of a tendon rupture, 
Claimant’s symptoms were not localized to the patellar tendon and the patellar tendon 
typically heals itself over time.  Despite Dr. Larson’s opinion,  ATP’s Dr. Schneider and 
Dr. Kuper persuasively explained that the heavy piece of marble that struck Claimant’s 
right thigh caused his right knee injury and the need for surgical repair.  Furthermore, the 
record reveals that Claimant did not suffer patellar tendon issues prior to the industrial 
incident but the MRI revealed an undersurface partial tear of the proximal patellar tendon 
after the accident.  Accordingly, Claimant’s work for Employer aggravated, accelerated or 
combined with a preexisting condition to produce a need for medical treatment. 

  
ORDER 

Based upon the preceding findings of fact and conclusions of law, the Judge 
enters the following order: 
 

1. Claimant has demonstrated that his need for right knee patellar tendon 
repair surgery is reasonable, necessary and related to his November 3, 2011 industrial 
injury.  Respondents are financially responsible for the procedure. 

 
2. Any issues not resolved by this order are reserved for future  determination. 



  

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 14, 2012. 

 
Peter J. Cannici 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-893-617-01 

ISSUES 

The following issues were raised for consideration at hearing: 
 
1. Whether Claimant proved by a preponderance of the evidence that she 
suffered a compensable work injury under Section 8-41-301, C.R.S.; and  
 
2. Whether Claimant is entitled to reasonably necessary and related medical 
benefits to cure and relieve her of the effects of the alleged work injury. 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are entered. 

1. Claimant is a thirty eight year old female who has been employed by the Employer 
for nine years.  On July 8, 2012, Claimant was employed by Respondent as a 
CNA/Health Care Tech.  On that date, she was assigned as a sitter for a verbally 
and physically abusive patient.  Claimant was sitting in a chair outside of the 
patient’s room reading when the patient came out of the room, exposed himself 
and grabbed her breast.  Claimant then followed him to the shower while he 
continued to attempt to grab her.     
 

2. Claimant was sent to the designated provider, Cynthia Kuehn, M.D. for authorized 
treatment.   



  

 
3. Claimant’s complaints to Dr. Kuehn were psychologically based.  Dr. Kuehn 

referred Claimant to Rebecca Hawkins, Ph.D., for treatment of “acute onset of 
anxiety, insomnia, irritability and other multiple symptoms associated with a sexual 
assault that occurred at work.” Claimant did not relate any physical injury to Dr. 
Kuehn.  
 

4. Claimant related the history of the sexual assault to Dr. Hawkins.  Her complaints 
were that the assault caused: memories from past physical and sexual abuse from 
her childhood; insomnia; depression and anxiety; irritability and headaches; 
paranoia and feeling unsafe; inability to live her life as she was used to doing; and 
inability to concentrate on a class enough not to fail it.  Claimant did not relate any 
physical injury to Dr. Hawkins.   
 

5. Claimant had a long history of physical and sexual abuse in her childhood.  She 
was physically and sexually assaulted from the age of two to the age of fourteen, 
not only by her stepfather but by other men her stepfather allowed to abuse her.  
When she reported the abuse to her family, nothing was done to stop the abuse.  
In 2007, she was drugged and raped by an acquaintance.  Claimant never sought 
psychological or psychiatric treatment to deal with her prior abuse, although she 
had substance abuse and relationship problems as a young adult. 
 

6. Dr. Hawkins diagnosed post traumatic stress disorder (PTSD).  Claimant was 
treated with medications and counseling.  Dr. Hawkins found Claimant to be 
significantly improved by September 25, 2012.  Dr. Hawkins opined that 
Claimant’s symptoms regarding her childhood abuse were no longer triggered by 
issues in her workplace and were now being cued by stimuli in her personal life.  
Dr. Hawkins opined that while the assault by the patient was the mechanism by 
which the PTSD became manifest, it was no longer contributing to the persistence 
of her residual symptoms.  In fact, not only was the assault no longer significant in 
respect the residual symptoms, and not only was Claimant stabilized, she was 
significantly improved.     

 
7. Dr. Kuehn agreed with Dr. Hawkins that Claimant was at maximum medical 

improvement for the issues related to the sexual assault at work.  She opined:  
“Unfortunately, I think she still has some unresolved issues regarding her non-
work related history of child abuse.”  Dr. Kuehn placed Claimant at maximum 
medical improvement on September 26, 2012, with no restrictions and no 
permanent impairment. 

 
8. The evidence established that Claimant works in a trauma hospital.  She admitted 

in her testimony that she deals with sick people who are not at their best.  She 
admitted that she has been subject to verbal abuse at work in the past.  She 
admitted that she knows people can become physically abusive in a hospital 
setting.  In fact, Claimant had been the sitter for this abusive patient for two 
months.  Exposure to this patient and to verbally and/or physically abusive patients 
was not “generally outside” Claimant’s usual experience as a CNA/Health Care 



  

Tech in a trauma hospital.  Claimant failed to prove that she suffered a 
psychologically traumatic event that is generally outside her usual work 
experience.     

 

CONCLUSIONS OF LAW 

 Having entered the foregoing Findings of Fact, the following Conclusions of Law 
are reached. 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).   

 
2. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 
3. To sustain a finding in Claimant’s favor, the Claimant must do more than put 

the mind of the trier of fact in a state of equilibrium. If the evidence presented weighs 
evenly on both sides, the finder of fact must resolve the question against the party having 
the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. 
Robinson, 772 P.2d 62 (Colo. 1989). 
 

4. Claimant claims that she suffered a work related injury in the course and 
scope of her employment for Respondent.  However, based on the evidence presented at 
hearing, it is concluded that Claimant failed to prove the statutory conditions of recovery 
by a preponderance of evidence.  Therefore, her claim for benefits must be denied and 
dismissed.   

 
 5. “Mental impairment” means a recognized, permanent disability arising from 

an accidental injury that involves no physical injury and consists of a psychologically 
traumatic event that is generally outside of a worker’s usual experience and would evoke 
significant symptoms of distress in a worker in similar circumstances.  The mental 
impairment that is the basis of the claim shall have arisen primarily from the claimant’s 
then occupation and place of employment in order to be compensable.  Section 8-41-
301(2)(a), C.R.S.   

 
 6. Thus, under the provisions of Section 8-411-301(2)(a) of the workers’ 

compensation statute, Claimant has the burden of proof to establish at the hearing that:  
 
 a. Her mental impairment is a permanent disability; 



  

 
 b. She suffered a psychologically traumatic event that is generally outside a 

worker’s usual experience; 
 
 c. That the assault would evoke significant symptoms of distress in a worker in 

similar circumstances; and  
 
 d. Her mental impairment arose primarily from her occupation and place of 

employment.   
 
 7. Claimant failed to prove by a preponderance of the evidence that her 

mental impairment is a permanent disability.  Dr. Hawkins credibly opined that as of 
September 25, 2012, the assault at work was no longer triggering Claimant’s persistent 
issues of residual symptoms from years and years of assault and abuse.  Because 
Claimant was significantly improved, the “cues” that stimulated symptoms were no longer 
work related, and the work assault was no longer clinically significant.  Thus, Claimant 
had a temporary exacerbation of the PTSD from assaults which she suffered for years in 
childhood that had been treated and was back to baseline, or even significantly improved.   
 

 8. Dr. Kuehn agreed with Dr. Hawkins.  Dr. Kuehn placed Claimant at MMI 
without restrictions or permanent impairment.  Thus, Claimant failed to prove that her 
mental impairment from the work injury (as opposed to her pre-existing PTSD) is 
permanent.   
 
 9. Further, Claimant failed to prove that she suffered a psychologically 
traumatic event that is generally outside a worker’s usual experience.  The evidence 
established that Claimant works in a trauma hospital.  She admitted in her testimony that 
she deals with sick people who are not at their best.  She admitted that she has been 
subject to verbal abuse at work in the past.  She admitted that she knows people can 
become physically abusive in a hospital setting.  In fact, Claimant had been the sitter for 
this abusive patient for two months.  Exposure to this patient and to verbally and/or 
physically abusive patients was not “generally outside” Claimant’s usual experience as a 
CNA/Health Care Tech in a trauma hospital.  Claimant failed to prove that she suffered a 
psychologically traumatic event that is generally outside her usual work experience.     

 
 10. Claimant failed to prove that the assault would evoke significant symptoms 

of distress in a worker in similar circumstances.  The medical records submitted into 
evidence establish that Claimant’s response of distress to the incident at work was far 
more aggravated by her prior non work related history than that of someone who did not 
have her background. 

 
 11. Claimant did not prove that other trauma hospital workers who are exposed 

to abusive patients would react with the level of distress that Claimant did to being 
grabbed on the breast or having someone trying to touch them.  It is unlikely that an 
employee without the background of assault that Claimant had would have reacted in the 
manner that Claimant did. 

 



  

 12. Finally, Claimant failed to prove that her mental impairment arose primarily 
from her occupation and place of employment.  The medical records submitted into 
evidence establish that Claimant had a temporary exacerbation of her underlying post 
traumatic stress disorder from years of childhood abuse.  After treatment for the work 
related aspect of the PTSD, both Dr. Hawkins and Dr. Kuehn opined that Claimant still 
needs treatment but that the need for treatment is to deal with the years of childhood 
abuse by Claimant’s stepfather and others.  Claimant was released to return to work 
without restrictions or permanent impairment by Dr. Kuehn indicating that any mental 
impairment after maximum medical improvement does not arise primarily from Claimant’s 
occupation and place of employment.   

 
 13 Claimant did not prove that her claim for mental impairment is a permanent 

impairment as a result of the work injury.  Claimant failed to prove that she suffered a 
psychologically traumatic event that is generally outside a workers’ usual experience.  
Claimant failed to prove that the psychological event would evoke significant symptoms 
of distress in a worker in a similar circumstance.  Claimant failed to prove that her mental 
impairment arose primarily from her occupation and place of employment. 
 
 14. Claimant failed to prove each condition of recovery required by the mental 
impairment statute, Section 8-41-301(2)(a), C.R.S.  Therefore, Claimant’s claim for 
workers’ compensation benefits is denied and dismissed. 
  

ORDER 

THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:   
 
Claimant’s claim for workers’ compensation benefits is denied and dismissed. 

 All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 12, 2012 
Margot W. Jones 
Administrative Law Judge 
 
 



  

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-838-01 

ISSUES 

1. Permanent partial disability - conversation of the upper extremity impairment to 
whole person impairment. 
 
2. Average weekly wage. 
 
3. Temporary partial disability from February 7, 2011 through September 29, 2011. 
 
4. Disfigurement. 
 

FINDINGS OF FACT 
 
1. On February 6, 2011, while in the course and scope of employment, claimant 
injured his left shoulder, left elbow and left wrist.  This is an admitted injury. 
 
2. Claimant has been employed with Employer for over six years.  His job is 
physically demanding and requires a lot of lifting and climbing. 
 
3. Claimant works full time, 40 hours per week at an hourly rate of $21.73.  Claimant 
also works overtime at “time and a half” and frequently works on Federal land at a rate of 
$30.00 per hour. 
 
4. Over the 20 weeks prior to claimant’s injury, he earned $25,198.12 which 
computes to an AWW of $1,259.90. Reviewing the wage records, it is apparent that 
claimant’s earning fluctuated depending on what job site he was working.  Therefore, 
taking a longer wage period to calculate claimant’s average weekly wage is the best way 
to determine an accurate and fair calculation.  Claimant testified at hearing that his injury 
happened on February 6, 2011.  Claimant testified that the over the holiday week of 
January 1, 2012, he only eared $408.50.  Claimant indicated he earned less because this 
was over the New Year’s holiday and not indicative of what he generally earns.  Claimant 
included this pay period in his calculation; however, this payment is substantially lower 
and adds additional evidence and reason to calculate the claimant’s average weekly 
wage over a longer period of 20 weeks. 
 
5. After claimant’s injury on February 6, 2011, claimant was put on restrictions.  
Claimant’s restrictions affected his ability to perform his regular job duties.  Because of 
claimant’s restrictions, he was unable to work certain jobs outside of his restrictions.  Due 
to his injury, Claimant suffered wage loss from February 7, 2011 to September 30, 2011. 
 
6. On February 7, 2011, claimant was evaluated by Dr. Lawrence Cedillo, D.O.  Dr. 
Cedillo noted shoulder pain that radiates into the pectoralis muscle, back and triceps with 
mild pain on the left side of the neck.  Claimant was diagnosed with a left shoulder strain, 



  

left elbow strain and left wrist strain.   
 
7. On February 28, 2011, claimant returned to Dr. Cedillo.  Dr. Cedillo’s report 
indicates tenderness at the AC joint and anteriorly throughout the shoulder, as well as 
pain surrounding the scapula.  It was decided to conservatively treat for a few more days 
before proceeding with an MRI arthrogram of claimant’s left shoulder. 
 
8. On March 11, 2011, claimant underwent an MRI arthrogram of his left shoulder.  
The MRI revealed mild tendinosis of the supraspinatus tendon and a SLAP tear of the 
glenoid labrum and mild hypertrophic changes of the acromial clavicular joint with mild 
narrowing of the underlying subacromial space. 
 
9. On March 22, 2011, claimant was evaluated by Dr. Cedillo and an arthroscopic 
surgical repair was recommended per orthopedic surgeon, Dr. Douglas Foulk. 
 
10. On April 27, 2011, claimant underwent primary left shoulder arthroscopic SLAP 
repair that was performed by Dr. Douglas Foulk. 
 
11. On May 15, 2012, claimant was evaluated by DIME physician, Dr. Wallace Larson.  
Dr. Larson noted that claimant still has pain in his left shoulder at night and that he has 
trouble finding a comfortable position.  He noted that driving is somewhat painful, even as 
he rests the arm on the arm rest.  Dr. Larson noted pain with activity.  On the physical 
examination, Dr. Larson noted pain with external rotation and noted a clicking sensation.  
Dr. Larson opined that the SLAP tear and subsequent popping that is palpable in the left 
shoulder with rotation is a significant impairment that is probably contributing to 
claimant’s pain and not appropriately addressed by range of motion impairment only.  Dr. 
Larson opined claimant was at MMI and gave a 12% upper extremity impairment which 
converts to a 7% whole person impairment. 
 
12. On September 20, 2012, Dr. Caroline Gellrick performed an IME.  In her report, 
Dr. Gellrick Noted: 
 
 “The patient has very audible and palpable crepitation within the left shoulder with 
range of motion.  His trapezius on the left side has a large trigger point with spasm, which 
is very tender, and radiates towards the neck.  He has decreased definition of the left 
biceps as compared to the right biceps, but he is right hand dominant.  His L 
supraspinatus testing is mildly positive  for pain within the AC joint, but he is able to 
complete it.  His Spurling/Weber testing is negative. His neck range of motion is entirely 
within functional limits and visual inspection of the posterior scapular border shows minor 
winging.  The left shoulder is tightened in the trapezius area and slightly higher for that 
reason on the left than the right.  There is no tenderness on the scapular  margin or the 
thoracic spine.  There is no tenderness within the cervical spine itself.  Suboccipital area 
is nontender.  The patient does have tenderness on the anterior pectoralis major below 
the clavicle.  His reflexes are 2+ and symmetrical in the upper extremities.  His hand grips 
are 5/5.   His neurosensory in the palms of his hands is intact.  Range of motion of 
the elbow and wrist is normal.  Pulses 2+.  Temperature equal bilaterally.  Surgical scar 
1x3 cm noted on the shoulder. Range of motion of the left shoulder is essential the same 



  

as has been seen with Dr. Larson’s Division IME. 
 
 DIAGNOSIS:  Left shoulder strain resulting in SLAP tear status post surgical repair 
on April 27, 2011, with residual crepitation as noted by the DIME doctor, Dr. Larson, and 
radiation of pain into the left trapezius and left pectoralis major.  There is no evidence of 
cervical spine pathology or sensory neurologic dysfunction in the left upper extremity.  
The patient does have referred ongoing trapezius spasm and left anterior pectoralis pain 
and tenderness as a result of the SLAP tear and repair surgery. 
 
 DISCUSSION:   This examiner does agree with the opinions of Dr. Larson in 
that the patient merits consideration using the AMA Guides (Third Edition) Revised of 6% 
upper extremity for  loss of range of motion.  In addition, her merits consideration of 
crepitation impairment, which is  mild, considered at 10% x Table 17 of the guides for 
the shoulder, which is 60%.  Ten times 60% equals 6% upper extremity.  The guides do 
not allow for specific radiation of pain into the trapezius or the pectoralis major, which is 
part of the upper trunk/torso of the body, but this patient does demonstrate this.  He has 
no cervical pathology that would account for the same.  Dr. Larson’s calculation of 
impairment of 12% upper extremity equaling 7% whole person is justified in this case.  
The patient still has lingering pain in the trapezius and pectoralis major.  These 
symptoms and objective findings are proximal to the left shoulder joint on the torso.  The 
DOWC “Impairment Rating Tips” reference consideration of cervical ROM with extensive 
shoulder surgeries.  In this case there is no ratable cervical findings.” 
 
13. Claimant has pain that radiates into his trapezius, pectoralis and scapula, and 
limits his ability to reach out horizontally and reach overhead.  Claimant does not have 
any work restrictions.  However, claimant credibly testified that due to his work related 
injury, he restricts his activities.  He also testified that co-employees also help him do his 
normal job duties because of his self-imposed restrictions. 
 
14. Claimant’s testimony at hearing of his functional limitations and pain are consistent 
with the findings of Dr. Gellrick. Claimant testified that most of his pain is under the 
collarbone. When asked to point to the area, claimant pointed to the area in between his 
shoulder and his neck, proximal to the shoulder joint. Claimant also testified that he has 
tightness on the left side of his chest, tightness across his left shoulder blade and 
tightness into his left trapezius across the top of his left shoulder. Claimant also testified 
that he suffers from spasms in the trapezius and under the collarbone.  Claimant’s 
testimony is credible and persuasive. 
 
15. Claimant sustained permanent medical impairment of 7% whole person.  
 
16. Claimant sustained disfigurement that consists of 3 arthroscopic surgical holes on 
his left shoulder.  Claimant is entitled to disfigurement in the amount of $600.00.   
 

CONCLUSIONS OF LAW 
 
1. Claimant has functional impairment proximal to the glenohumeral joint. 
 



  

 The question of whether the claimant sustained a scheduled injury within the 
meaning of C.R.S. 8-42-107(2), or a whole person medical impairment under 8-42-
107(8), is one of fact for determination by the LAJ.  In the matter of the claim of Joseph 
Velasquez v. UPS and Liberty Mutual, W.C. No. 4-593-459, April 13, 2006 (2006 W.C. ID 
29551).  In resolving this question, the ALJ must determine the situs of the claimant’s 
“functional impairment and the site of the functional impairment is not necessarily the site 
of the injury itself.  See Id.  Furthermore, the discomfort which interferes with Claimant’s 
ability to use a portion of the body may be considered an “impairment”.  See Id.  Citing 
Mader v. Popejoy Construction Co., Inc., W.C. No. 4-198-489 (August 9, 1996).  Referred 
pain from the primary situs of the injury may establish proof of functional impairment to 
the whole person.  Id.  Thus, pain and discomfort which limits a claimant’s ability to use a 
portion of his body may be considered a “functional impairment” for purposes of 
determining whether an injury is on or off the schedule.  Id. 
 
 Claimant suffered functional loss and impairment proximal to the glenohumeral 
joint.  Dr. Caroline Gellrick opined: 
 
 This examiner does agree with the opinions of Dr. Larson in that the patient merits 
consideration  using the AMA Guides (Third Edition) Revised of 6% upper extremity 
for loss of range of motion.  In addition, her merits consideration of crepitation 
impairment, which is mild, considered at 10% x Table 17 of the guides for the shoulder, 
which is 60%.  Ten times 60% equals 6% upper extremity.  These guides do not allow or 
specific radiation of pain into the trapezius or the pectoralis major, which is part of the 
upper trunk/torso of the body, but this patient does demonstrate this.  He has no cervical 
pathology that would account for the same.  Dr. Larson’s calculation of impairment of 
12% upper extremity equaling 7% whole person is justified in this case.  The patient still 
has lingering pain in the trapezius and pectoralis major.  These symptoms and objective 
findings are proximal to the left shoulder joint on the torso.  The DOWC “Impairment 
Rating Tips” reference consideration of cervical ROM with extensive shoulder surgeries.  
In this case there is no ratable cervical findings.” 
 
 Claimant’s testimony at hearing of his functional limitations and pain are consistent 
with the findings of Dr. Gellrick. Claimant testified that most of his pain is under the collar 
bone. When  asked to point to the area, claimant pointed to the area in between his 
shoulder and his neck,  proximal to the shoulder joint. Claimant also testified that he 
has tightness on the left side of his chest, tightness across his left shoulder blade and 
tightness into his left trapezius across the top of his left shoulder. Claimant also testified 
that he suffers from spasms in the trapezius and under the collarbone. 
 
 Furthermore, at hearing claimant was asked to lift his arm in the flexion motion up 
over his head without hurting himself. Claimant testified that when he raised his arm in 
the flexion position he experienced pain and tightness in the trapezius, across the back of 
the shoulder blade which limited his ability to lift his arm. 
 
 Also, claimant was asked to put his left arm at his side and lift it in the abduction 
motion. Again claimant had difficulty and reported a pop in the shoulder at shoulder level 
and tightness in his trapezius and tightness in his pectoral muscle and behind the 



  

shoulder blade. Claimant also testified he feels pain into his trapezius, tightness into his 
pectoral muscle which does not allow him to lift his arm any further. 
 
 Dr. Larson opined that claimant sustained 12% impairment of the left upper 
extremity which converts to 7% whole person.  The ALJ concludes that Claimant 
sustained permanent medical impairment of 7% whole person. 
 
2. Average weekly wage:   Claimant argues for an average weekly wage of 
$1,259.90.  Claimant’s current admitted average weekly wage is $1,175.29.  Claimant’s 
counsel arrived at this calculation by going back 20 weeks. Over 20 weeks, claimant 
earned $25,198.12 which equals an AWW of $1,259.90. Reviewing the wage records, it 
is apparent that claimant’s earning fluctuated depending on what job site he was working.  
Therefore, taking a longer wage period to calculate claimant’s average weekly wage is 
the best way to determine an accurate and fair calculation.  Claimant testified at hearing 
that his injury happened on February 6, 2011.  Claimant testified that the over the holiday 
week of January 1, 2012, he only eared $408.50.  Claimant indicated he earned less 
because this was over the New Year’s holiday and not indicative of what he generally 
earns.  Claimant included this pay period in his calculation, however, this payment is 
substantially lower and adds additional evidence and reason to calculate the claimant’s 
average weekly wage over a longer period of 20 weeks. 
 
 
3. Temporary partial disability:  Claimant is entitled to additional temporary partial 
disability from February 7, 2011 through September 29, 2011, based on the increase in 
average weekly wage.  Respondents admitted to temporary partial disability benefits from 
February 7, 2011 through September 29, 2011. 
 
4. Disfigurement:  Claimant sustained serious and permanent disfigurement to his 
left shoulder that is an area normally exposed to public view.  Claimant is entitled to 
disfigurement in the amount of $600.00.  Section 8-42-108, C.R.S. 
 
 

ORDER 
 
 IT IS THEREFORE ORDERED THAT: 
 

1. Respondents shall pay claimant permanent disability benefits calculated at 7% 
whole person. 

 
2. Claimant’s average weekly wage is $1,259.90. 
 
3. Respondents shall pay claimant additional temporary partial disability from 

February 7, 2011 through September 29, 2011 based on the increased AWW. 
 

4. Respondents shall pay claimant $600.00 for disfigurement. 
 



  

5. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  December 14, 2012 
Barbara S. Henk 
Administrative Law Judge 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-832-902-02 

ISSUES 

 The issues presented for determination are whether the Employer overpaid 
indemnity benefits to the Claimant in the amount of $2,394.60 and whether the Claimant 
must repay the benefits.  

FINDINGS OF FACT 

 Based on the evidence presented at hearing, the Judge finds as fact: 

1. The Claimant sustained an admitted injury on August 2, 2010.  
 
2. From August 3, 2010, through October 30, 2010, she received temporary 

disability benefits pursuant to the Employer’s wage continuation policy.   
 
3. Commencing on October 30, 2010, the Claimant received temporary partial 

disability (TPD) benefits, which apparently continued through November 14, 2010.   
 
4. The Claimant was placed at maximum medical improvement (MMI) by Dr. 

Allison Fall on December 10, 2010, and assigned permanent impairment in the amount of 
11 percent.   

 



  

5. Another physician apparently placed the Claimant at MMI as of December 27, 
2010.   

 
6. The Claimant saw Dr. Dr. Erasmus Morfe on May 4, 2011, for a Division 

Independent Medical Examination (DIME).  He found that Claimant had reached MMI 
consistent with Dr. Fall’s conclusions thus he concluded that Claimant reached MMI on 
December 10, 2010, with impairment of 11 percent.   
 

7. On July 5, 2011, the Employer filed a final admission of liability, and indicated 
the date of MMI was December 27, 2010, and admitted for permanent partial disability 
(PPD) consistent with 11 percent whole person and with the MMI date of December 27, 
2010.  The final admission indicated that Claimant would receive a total of $24,752.72 for 
a period of 57 weeks and two days from December 27, 2010 through January 31, 2012.   

 
8. The Employer apparently discovered that the July 5, 2011 final admission 

contained an erroneous date of MMI so it issued a revised one on August 11, 2011, 
which modified the MMI date to December 10, 2010.  This final admission indicated that 
Claimant would receive a total of $24,752.72 for a period of 57 weeks and two days from 
December 10, 2010 through January 14, 2012, and that she was overpaid $23.26. 

 
9. Initially the Employer paid PPD to the Claimant in accordance with the MMI 

date of December 27, 2010.  It later modified the PPD payments to add additional PPD 
for the period of December 10 through December 26, 2010.   

 
10. At some point, the Claimant apparently requested a lump sum payment of the 

PPD award, which the Employer paid.   
 
11. According to the claims adjuster, *A, the Employer’s risk management 

department maintains a system for tracking indemnity payments made to injured workers.  
In this case, *A explained that after the Employer paid out the lump sum to the Claimant, 
the system shows that three additional payments in the amount of $865.48 were issued 
to the Claimant in error due to an auto payment system.  Although she did not issue the 
checks herself, *A believes, based on the Employer’s procedures, that the checks were 
actually issued to the Claimant. 

 
12. *A testified that the Employer issued indemnity payments to the Claimant in the 

total amount of $27,263.69.  *A explained that this amount represented TPD paid in the 
amount of $139.55 and PPD in the amount of $27,124.14, but that the Employer only 
owed the Claimant $24,752.72 in PPD and $116.29 in TPD, which totals $24,869.01.  
$24,869.01 subtracted from $27,263.69 equals $2,394.68.   

 
13. The Employer did not produce canceled checks to show that Claimant received 

the funds.  However, *A testified that the payments were not returned to her in the mail 
and that she had no indication that the checks had not been cashed.   

 
14. Claimant neither admitted nor denied that she received these payments.     
 



  

15. The Claimant is not presently working, which she alleges is due to the affects 
of this workers’ compensation claim.  She has exhausted leave under the FMLA and is 
not presently receiving any income. She has applied for Social Security Disability and 
also intends to file a petition to re-open her workers’ compensation claim or pursue a new 
claim.   

 
16. Based on the evidence presented, the Judge infers, and finds as fact, that the 

Claimant received indemnity payments that exceeded the amount to which she was 
entitled. 
 

CONCLUSIONS OF LAW 

1. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 
 

2. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness’s testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice or interests.  See Prudential Insurance Co. v Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, C.R.S. 

 
3. Section 8-40-201(15.5), C.R.S., defines overpayment as “money received by a 

claimant that exceeds the amount that should have been paid, or which the claimant was 
not entitled to receive, or which results in duplicate benefits because of offsets that 
reduce disability or death benefits payable under said articles.”   

 
4. Based on the evidence presented, the Employer has established that Claimant 

received indemnity payments that she was not entitled to receive.  The Judge is 
persuaded by the testimony of *A that the Employer issued payments to the Claimant in 
error due to its auto payment system.  Although canceled checks were not presented at 
the hearing to establish receipt of such payments, the Judge makes the reasonable 
inference, based on no evidence to the contrary, that the Claimant received these funds.  
The checks were not returned to the Employer and the Claimant never denied receiving 
the payments.  Accordingly, the Claimant received $2394.68 more in benefits than she 
was entitled to receive. 

 
5. Pursuant to §8-43-207(1)(q), C.R.S., the Claimant is ordered to repay the 

overpaid benefits.  After considering the Claimant’s financial circumstances, the Claimant 
shall repay the overpaid benefits at a minimum rate of $65 per month until the balance is 
paid in full, which shall take approximately three years at that rate. Repayment shall 
commence on January 31, 2013, and shall be due every month thereafter by the last day 



  

of each month. If the claim is reopened, the overpayment claim may be offset by any 
additional indemnity benefits owed to the Claimant. 

 

ORDER 

 It is therefore ordered that: 

1. The Employer overpaid indemnity benefits to the Claimant in the amount of 
$2,394.68, rather than $2,394.60 as initially alleged by the Employer.   

2. Claimant shall repay the overpaid benefits consistent with the schedule 
outlined in paragraph five (5) above. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. (as amended, SB09-070). For further information 
regarding procedures to follow when filing a Petition to Review, see Rule 26, OACRP.   
You may access a petition to review form at: http://www.colorado.gov/dpa/oac/forms-
WC.htm. 

DATED:  November 1, 2012 
Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-641 

ISSUES 

1. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the period May 25, 
2012 until September 16, 2012. 

 2. A determination of Claimant’s Average Weekly Wage (AWW). 

FINDINGS OF FACT 

 1. Claimant worked for Employer as a Bus Monitor.  On September 2, 2011 he 
sustained an admitted industrial injury to his left shoulder during the course and scope of 



  

his employment with Employer.  At the time of Claimant’s injury he was working under a 
Notice of Assignment or contract in which he was employed as a Bus Monitor for 181 
days between August 11, 2011 and May 25, 2012. 

 2. Claimant’s industrial injury impaired his ability to perform his regular 
employment.  He was thus assigned to a modified duty position.  His responsibilities 
included working in Employer’s office, performing inventory and serving in the Nutrition 
Department.  Claimant earned regular wages until the Notice of Assignment expired on 
May 25, 2012. 

 3. Claimant testified that in previous years he had worked as a Bus Monitor 
during the summer months.  However, his summer hours varied and were significantly 
reduced from his hours during the school year.  Claimant acknowledged that he was not 
guaranteed employment during the summer months. 

 4. Employer’s Risk Management Specialist *B testified at the hearing in this 
matter.  *B referred to Claimant as a “nine month employee.”  She stated that summer 
work was not part of the contract for any of the nine month employees.  *B explained that 
Employer’s Transportation Department is used during the summer months to transport 
students to summer school.  Employer sends nine month employees a letter notifying 
them that extra work may be available in the summer and they may sign up for the work.  
However, there is no guarantee that work will be available in the Transportation 
Department for the employee.  Moreover, if an individual signs up for a position that 
needs to be filled there is no guarantee that work will be available to others who later sign 
up. 

 5. Claimant worked for two summers for Employer prior to his industrial injury 
on September 2, 2011.  In 2010 Claimant worked slightly more than 12 hours during the 
summer.  In 2011 Claimant worked slightly over 80 hours during the course of the 11 
week summer.  The work that Claimant performed during the summers was designated 
as “one time pay” on his pay stubs.  *B remarked that work designated as “one time pay” 
is not an “ongoing item of payment.”  During the two 11 week summers of 2010 and 2011 
Claimant worked a total of 92 hours or 4.18 hours per week. 

 6. Respondents acknowledged that Claimant earned an AWW of $140.70 
based upon wages earned six months prior to the September 2, 2011 industrial injury.  
However, Claimant seeks an increase in his AWW to $176.40.  Claimant’s AWW 
calculation is based on his gross wages of $9,020.54 during 2011 and $9,325.56 during 
2010.  Dividing $18,346.10 by 104 weeks yields an AWW of $176.40. 

 7. Claimant explained that during May 2012 he was unable to lift with his left 
arm and could not complete his regular job duties.  His work restrictions also impaired his 
ability to perform other previous work in electronics. 

 8. Claimant has proven that it is more probably true than not that he is entitled 
to TTD benefits for the period May 25, 2012 until September 16, 2012.    At the time of 
Claimant’s injury he was working under a Notice of Assignment or contract in which he 
was employed as a Bus Monitor for 181 days between August 11, 2011 and May 25, 



  

2012.  The conclusion of Claimant’s contract did not automatically suggest an end to 
Claimant’s employment relationship with Employer.  In fact, Claimant had obtained 
summer employment with Employer as a Bus Monitor during 2010 and 2011.  Claimant’s 
summer hours during 2010 and 2011 were significantly lower than his number of work 
hours during the school year.  However, diminished work hours and the unavailability of 
additional work during the summer of 2012 is an economic factor for which Claimant was 
not at fault.  Claimant’s loss of his job because of economic factors did not terminate his 
entitlement to TTD benefits.  Furthermore, Claimant credibly explained that he was 
unable to lift with his left arm and could not perform his regular job duties.  Claimant has 
thus demonstrated that his September 2, 2011 industrial injury caused a disability that 
contributed to a subsequent wage loss. 

 9. Respondents assert that Claimant earned an AWW of $140.70 based upon 
wages earned six months prior to the September 2, 2011 industrial injury.  However, 
three of the six months include reduced summer wages.  In contrast, Claimant seeks an 
increase in his AWW to $176.40.  Claimant’s AWW calculation is based on his gross 
wages of $9,020.54 during 2011 and $9,325.56 during 2010.  Dividing $18,346.10 by 104 
weeks yields an AWW of $176.40.  Claimant’s consideration of 104 weeks of earnings 
covers a period of two years that encompasses his date of injury.  An AWW of $176.49 
thus constitutes a fair approximation of Claimant's wage loss and diminished earning 
capacity. 

CONCLUSIONS OF LAW 

1. 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) is 
to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-40-
102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A Workers' 
Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2007). 



  

TTD Benefits 
 

 4. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts,  he 
left work as a result of the disability and the disability resulted in an actual wage loss.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term “disability,” 
connotes two elements:  (1) medical incapacity evidenced by loss or restriction of bodily 
function; and (2) impairment of wage earning capacity as demonstrated by claimant's 
inability to resume his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999). 
 
 5. The loss of seasonal employment does not automatically disqualify a 
claimant from receiving subsequent TTD benefits.  Instead, the question of whether a 
claimant’s post-termination wage loss was caused by his industrial injury is one of fact for 
determination by the ALJ.  See City of Aurora v. Dortch, 799 P.2d 461 (Colo. App. 1990).  
In Dortch the court recognized that “seasonal employment is a common fact of economic 
life” and “the conclusion of a particular period of seasonal employment should not 
automatically be viewed as the permanent end to the employment relationship or 
evidence of the claimant’s voluntary decision to become unemployed.”  The end of 
seasonal employment “is best viewed as resulting from the unavailability of further work.”  
In Re Judd, W.C. No. 4-457-362 (ICAP, Sept. 30, 2003).  The unavailability of further 
work is an economic factor for which a claimant is not at fault.  Id.  The underlying 
purpose of the statutory scheme would be violated if termination of employment because 
of the conclusion of a contract for seasonal work “automatically disqualifi[ed] the claimant 
from receiving subsequent TTD benefits.”  Id.  If a claimant loses his job because of 
economic factors he is thus not at fault for the termination and is entitled to receive TTD 
benefits.  Id.  Even if a claimant knows employment is scheduled to end at a fixed time he 
is nevertheless not necessarily responsible for the termination.  Id.   
 
 6. As found, Claimant has proven by a preponderance of the evidence that he 
is entitled to TTD benefits for the period May 25, 2012 until September 16, 2012.    At the 
time of Claimant’s injury he was working under a Notice of Assignment or contract in 
which he was employed as a Bus Monitor for 181 days between August 11, 2011 and 
May 25, 2012.  The conclusion of Claimant’s contract did not automatically suggest an 
end to Claimant’s employment relationship with Employer.  In fact, Claimant had obtained 
summer employment with Employer as a Bus Monitor during 2010 and 2011.  Claimant’s 
summer hours during 2010 and 2011 were significantly lower than his number of work 
hours during the school year.  However, diminished work hours and the unavailability of 
additional work during the summer of 2012 is an economic factor for which Claimant was 
not at fault.  Claimant’s loss of his job because of economic factors did not terminate his 
entitlement to TTD benefits.  Furthermore, Claimant credibly explained that he was 
unable to lift with his left arm and could not perform his regular job duties.  Claimant has 
thus demonstrated that his September 2, 2011 industrial injury caused a disability that 
contributed to a subsequent wage loss. 
 



  

AWW 
 
 7. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on his earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, §8-42-
102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair 
approximation of a claimant's wage loss and diminished earning capacity.  Ebersbach v. 
United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAO May 7, 
1997).  Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify 
the AWW if the statutorily prescribed method will not fairly compute a claimant’s wages 
based on the particular circumstances of the case.  In Re Broomfield, W.C. No. 4-651-
471 (ICAP, Mar. 5, 2007). 
 
 8. As found, Respondents assert that Claimant earned an AWW of $140.70 
based upon wages earned six months prior to the September 2, 2011 industrial injury.  
However, three of the six months include reduced summer wages.  In contrast, Claimant 
seeks an increase in his AWW to $176.40.  Claimant’s AWW calculation is based on his 
gross wages of $9,020.54 during 2011 and $9,325.56 during 2010.  Dividing $18,346.10 
by 104 weeks yields an AWW of $176.40.  Claimant’s consideration of 104 weeks of 
earnings covers a period of two years that encompasses his date of injury.  An AWW of 
$176.49 thus constitutes a fair approximation of Claimant's wage loss and diminished 
earning capacity. 

 
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Claimant shall receive TTD benefits for the period May 25, 2012 until 
September 16, 2012. 

 
2. Claimant earned an AWW of $176.40. 
 
3. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge’s order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 



  

statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 18, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-820-266 

ISSUES 

 The issues for determination are compensability and medical benefits.  The parties 
stipulated to an average weekly wage of $1,260.00. The issue of temporary total disability 
benefits is reserved, as are all other issues not resolved by this Order. 

FINDINGS OF FACT 

1. Claimant is a credible witness. His testimony is consistent with the medical 
records in the case and is persuasive. 

2. Claimant was a volunteer firefighter for County. Claimant helped extinguish 
fires on a total of eleven days between May 29, 2002 and July 10, 2004.  

3. Claimant was hired by Employer as a firefighter on October 1, 2004. 
Claimant thereafter underwent both classroom and practical training. During his training 
he was exposed to live burns at Employer’s fire academy. On February 23, 2005, he was 
sworn in and began firefighting activity with Employer. He is currently working for 
Employer at the fire academy as an instructor. He describes his work as “modified duty.”  

4. Claimant was provided safety equipment, including a self-contained 
breathing apparatus (“SCBA”) which he used as instructed while working at both  County 
and Employer 

5. Claimant saw doctors at Kaiser Permanente on October 28, 2009 for 
symptoms of cough, chest congestion, body ache, chills and fever that began the 
previous night.  He understood he had the H1N1 flu. Claimant never regained his health 
or strength after recovering from the flu.  He felt that he had about 60% of his normal 
strength.  The lack of strength made his work harder and he noticed the change in his 
capabilities when he was fighting a fire.  His fatigue made fighting fires more difficult. 
Others in his firehouse were aware of his limitations.  Claimant also lost weight between 
October 2009 and January 2011 even though he was not dieting or trying to lose weight.  



  

6. On January 29, 2010 Claimant went to Kaiser with complaints of left upper 
quadrant and left shoulder pain.  The pain emanated from a very enlarged spleen. Blood 
tests revealed that he had chronic myeloid leukemia (CML).  Dr. De Silva stated: “On 
further questioning, the patient states that he had a flu-like illness in 10/2009 with fevers, 
cough and chest congestion with body aches and was diagnosed with an influenza 
H1N1, but the patient says that even though his fever and cough resolved, he has never 
felt the same.” 

7. Claimant remained in the hospital for treatment after this diagnosis.  He did 
not return to any work until later in 2010 when he began a modified duty position teaching 
at Employer’s academy.  He is careful not be involved in any fires.  

8. Claimant was evaluated for significant abdominal pain on January 29, 2010 
at University Hospital.  The report of that date reflects the likelihood that Claimant was 
suffering from leukemia. The final diagnosis of CML occurred in February 2010 following 
diagnostic testing. Claimant underwent a period of hospitalization and treatment at 
Kaiser.  

9. Claimant informed his supervising lieutenant about his CML diagnosis and 
requested that this be considered a Workers’ Compensation occupational disease under 
§ 8-41-209, C.R.S.  A Notice of Contest was issued by Respondent on April 8, 2010.  

10. Dr. Mayer, a Level II accredited occupational and public health physician, 
was certified to testify as an expert for Claimant concerning the applicability of § 8-41-
209, C.R.S., to Claimant’s CML.  She opined that Claimant’s CML was a cancer of the 
hematological system.  Further, she explained that there is no evidence that Claimant 
suffered this condition prior to being hired as a firefighter.  She also testified that physical 
exams failed to reveal “substantial evidence” of the presence of CML prior to or during his 
work as a firefighter since 2002.  Dr. Mayer noted that the only other triggering risk factor 
known for CML is exposure to ionizing radiation and that there was no evidence in the 
medical records that Claimant had been exposed to ionizing radiation either at home or at 
work. 

11. Dr. Mayer stated that the causes of CML remain unknown.  She testified 
that firefighters are exposed to a variety of chemicals in the firefighting setting.  It is 
impossible to ethically determine dose levels of carcinogenic materials triggering CML, or 
other cancers, without purposely exposing firefighters to those dose levels.  Because 
there is no known system for measuring dose levels of carcinogens in firefighters, she 
could not state with any level of certainty a specific cause of Claimant’s CML.  

12. Dr. Mayer also testified that firefighting protective gear does not protect 
firefighters from dangerous substances while they are carrying out fire suppression, 
hazmat response or their other duties.  For example, face mask “fit test” measures only 
test the effectiveness of the SCBA at the time that it is placed on the firefighter’s face and 
cannot measure exposure to carcinogens while the firefighter is exerting himself during 
the course of firefighting. 



  

13. Robert Sklaroff, M.D. is a hematologist who practices in Philadelphia, PA.  
He spent a two-year residency at Sloan-Kettering Cancer Center in New York, one of the 
country’s leading cancer centers.  He has extensive experience in treating leukemia 
patients since he began in practice.  He is board certified in internal medicine and 
medical oncology.  Dr. Sklaroff testified that CML is a disease process that results in 
proliferation of white blood cells. He explained that the proliferation of abnormal white 
cells saps the energy of the patient.  It is quite normal for CML patients to feel very tired 
when first presenting with the disease.  Weight loss is also associated with the onset of 
CML.  Dr. Sklaroff testified that blood tests taken on January 29, 2010 showed a white 
blood cell count of almost fifty times the normal range.  The blood tests also showed the 
presence of neutrophils, basophils and melocytes which are different types of abnormal 
white blood cells.  The presence and percentages of these cells revealed that Claimant 
was already in the chronic stage of CML. Dr. Sklaroff testified that Claimant’s CML 
explained all the symptoms were present in late 2009 before the Kaiser doctors made the 
actual diagnosis of CML.    

14. Neither physician could state the cause of Claimant’s CML. The 
preponderance of the evidence does not show that Claimant’s CML did not occur on the 
job. 

15. The medical treatment for Claimant’s chronic myelogenous leukemia 
provided by Kaiser Permanente, Dr. De Silva, and Dr. Mooney from the period 
commencing January 29, 2010 through June 21, 2010 is reasonable and necessary. 

 
CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. Section 8-40-102(1), 
C.R.S. The burden of proof under the Act for overcoming the presumption found at § 8-
42-101, C.R.S., is by a preponderance of medical evidence that firefighter Claimant’s 
occupational disease did not occur on the job. A preponderance of the evidence is that 
which leads the trier-of-fact, after considering all of the evidence, to find that a fact is 
more probably true than not. Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). The 
facts in a Workers’ Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. Section 8-43-201, C.R.S. A 
Workers’ Compensation case is decided on its merits. Section 8-43-201, C.R.S. The 
Workers' Compensation Act is intended to be "remedial and beneficent in purpose, and 
should be liberally construed." See Davison v. Industrial Claim Appeals Office, 84 P.3d 
1023(Colo. 2004); Weld County Sch. Dist. RE-12 v. Bymer, 955 P.2d 550 (Colo.1998). 
The ALJ’s factual findings concern only evidence that is dispositive of the issues 
involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive. Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

2. Respondents argue that Claimant has not met the requirement of 
completing five or more years of employment as a firefighter.  Respondent would count 
only the 11 days Claimant actually fought fires as a voluntary firefighter. Respondent 
points out that Claimant began his employment as a firefighter for Respondent on 



  

February 23, 2005 and that the CML first became disabling in early November 2009.  
Adding the 11 days Claimant actually fought fires as a volunteer, Claimant has less than 
five years (1825 days) of employment.  The ALJ rejects Respondent’s interpretation of 
the Act.  If the drafters of the Act had meant it to apply only to firefighters (regular or 
volunteer) who fought fires or trained for 1825 days, they could have said so.  Therefore, 
the five year period begins to run the first day a claimant is employed as a firefighter or 
fights a fire as a volunteer.  

3. The evidence establishes that Claimant has been diagnosed with, and 
suffers from, CML which is a cancer of the hematological system. The onset of disability 
for this cancer was early November 2009 when he was first disabled by the symptoms of 
the disease.  

4. The evidence demonstrates that Claimant meets the requirements of § 8-
41-209(1), C.R.S., in that he has suffered a death, disability, or impairment of health 
while working for Employer and has completed five or more years of employment as a 
firefighter. 

5. At the time of becoming a firefighter, and thereafter, the Claimant 
underwent physical examinations which failed to reveal substantial evidence of the 
presence of CML or an impairment of health that pre-existed his employment as a 
firefighter. 

6. Respondent has failed to provide medical evidence that shows by a 
preponderance that Claimant’s CML did not occur on his job based on the presumption in 
§ 8-41-209(2)(a), C.R.S.  

7. Claimant has demonstrated that he has suffered an occupational disease 
with an onset of disability of November 2009 and that he is entitled to medical benefits 
with authorized providers consistent with the requirements of the Act.  

8. All other medical and indemnity issues, including temporary and permanent 
disability benefits, are reserved for future determination. 

ORDER 

It is therefore ordered that the claim is compensable.   It is further ordered that 
Employer shall pay for the reasonable and necessary medical treatment tendered by 
Kaiser Permanente, Dr. De Silva, and Dr. Mooney for the period between January 29, 
2010 and June 21, 2010.   

All matters not resolved in this order are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; otherwise, 
the Judge's order will be final.  You may file the Petition to Review by mail, as long as the 



  

certificate of mailing attached to your petition shows: (1) That you mailed it within twenty 
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to 
the above address for the Denver Office of Administrative Courts. For statutory reference, 
see section 8-43-301(2), C.R.S. For further information regarding procedures to follow 
when filing a Petition to Review, see Rule 26, OACRP. You may access a petition to 
review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 18, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-766-673-02 

ISSUES 

 The issue determined herein is medical benefits, specifically liability for payment of 
the bills of Dr. Timothy Hall or, alternatively, prospective authorization of Dr. Hall. 

FINDINGS OF FACT 

1. On July 24, 2008, claimant sustained an admitted work injury to his left 
shoulder, neck, and back.   

 
2. On August 8, 2008, Dr. Ravin began conservative treatment of claimant’s 

work injury.  Dr. Ravin referred claimant to Dr. Weinstein for orthopedic evaluation of the 
left shoulder.  On February 24, 2009, Dr. Weinstein performed surgery on the left 
shoulder.  Dr. Ravin treated claimant through August 31, 2009.  The medical records do 
not indicate why Dr. Ravin stopped treating.  Nevertheless, claimant was informed that 
the parties had agreed to a change of authorized treating physician. 

 
3. On October 14, 2009, Dr. Richman assumed responsibility as claimant’s 

primary authorized treating physician.  Dr. Richman prescribed medications and referred 
claimant for physical therapy on his shoulder, neck, and back. 

 
4. On June 22, 2010, Dr. Weinstein performed an additional left shoulder 

surgery.  Claimant underwent additional physical therapy and Dr. Richman continued to 
prescribe medications. 

 
5. On January 3, 2011, Dr. Richman determined that claimant was at 

maximum medical improvement (“MMI”).  He prescribed continued use of Percocet and 
Flexeril and recommended that claimant be reexamined every three to four months.   

 



  

6. Claimant, through prior counsel, requested a Division Independent Medical 
Examination (“DIME”).  On the March 2, 2011, claimant listed Dr. Eric Ridings as a 
physician who had examined or treated claimant. 

 
7. On May 5, 2011, Dr. Griffis performed the DIME.  Dr. Griffis diagnosed 

chronic left shoulder pain and chronic lumbosacral myofascial pain syndrome.  Dr. Griffis 
agreed that claimant was at MMI on January 3, 2011.  He determined an impairment 
rating and recommended maintenance treatment in the form of doctor visits every two to 
three months to monitor prescription medications. 

 
8. On June 28, 2011, the insurer filed a final admission of liability for 

permanent partial disability benefits and for post-MMI medical benefits. 
 
9. Dr. Richman continued to follow up with claimant after MMI.  On March 17, 

2011, Dr. Richman renewed the Flexeril prescription and instructed claimant to reduce 
his oxycodone usage.  He instructed claimant to return in three to four months for 
medication management.  On June 7, 2011, Dr. Richman prescribed flexeril and 
hydromorphone instead of Percocet.  He again instructed claimant to follow up in three to 
four months.  On August 4, 2011, Dr. Richman reexamined claimant, who reported that 
he could not tolerate the hydromorphone.  Claimant was taking 10 Percocet per day, but 
Dr. Richman suggested a longer acting morphine in addition to the Percocet.  He 
instructed claimant to follow up in one month.  On October 4, 2011, Dr. Richman 
reexamined claimant, who reported that his pain was not well controlled.  He prescribed 
Flexeril and Oxycontin and instructed claimant to follow up in one month. 

 
10. On October 25, 2011, Dr. Richman wrote to claimant to notify him that Dr. 

Richman could no longer serve as his physician.  He informed claimant that he would be 
available for 15 days for emergencies only.  He recommended that claimant seek care 
from Dr. Ridings. 

 
11. In spite of the October 25 letter, Dr. Richman continued to examine and 

treat claimant with prescriptions for Flexeril, Percocet, and Oxycontin.  On December 13, 
2011, Dr. Richman refilled the prescriptions and referred claimant to Dr. John Tyler, a 
chronic pain specialist, to assume care of the patient.  On December 14, 2011, Dr. 
Richman sent a written request to the insurance adjuster to authorize Dr. Tyler. 

 
12. Claimant testified that he telephoned the offices for Dr. Ridings, Dr. Tyler, 

and Dr. Bissell, but was informed that they refused to accept treatment for claimant.  
Claimant did not try to return to Dr. Weinstein because Dr. Weinstein had informed him 
that he was discharged from care.  Claimant did not try to return to Dr. Ravin because he 
had been informed that the parties had earlier agreed to a change of physician from Dr. 
Ravin. 

 
13. Dr. Richman again examined claimant on February 16, 2012.  Claimant 

reported that he was taking only four Percocet per day.  Dr. Richman renewed the same 
prescriptions.   

 



  

14. On March 20, 2012, Dr. Richman’s office staff prepared a note that stated, 
“Due to changes in the practice, Dr. Richman is referring [claimant] to Michael La 
Fayette, N.P. for assumption of care.”  Claimant admitted that he was notified of the 
referral to N.P. Lafayette. 

 
15. On April 11, 2012, Ms. Hines, the office staff person for N.P. Lafayette, 

wrote to the insurance adjuster to report that Dr. Richman had referred claimant and an 
appointment was set for May 17.  On June 12, 2012, Ms. Hines wrote to the adjuster, 
“When [claimant] found out that you had only approved the initial visit over the phone and 
not in writing he decided to find someplace else for pain management.  We have never 
seen him at this office and do now know where he is going for pain management.”  
Claimant testified that he had telephoned Ms. Hines, who informed him that the adjuster 
had approved N.P. Lafayette only for a one-time evaluation without any narcotic 
prescriptions.  In light of the conflict between claimant’s testimony and the letter from Ms. 
Hines, claimant’s testimony about the conversation is not credible. 

 
16. On May 23, 2012, Dr. Richman reexamined claimant and renewed his 

prescriptions for Flexeril, Percocet, and Oxycontin.  Dr. Richman instructed claimant to 
start reducing his total daily opioid dosage as tolerated. 

 
17. On June 20, 2012, Dr. Richman examined claimant for the last time.  Dr. 

Richman prescribed 90 Flexeril tablets with two refills, 120 Percocet tablets with no refills, 
and 90 Oxycontin tablets with no refills. 

 
18. On July 19, 2012, claimant hired his current counsel.  On July 20, 2012, 

claimant’s attorney wrote to the adjuster, Ms. Wolfe, to state that, due to Dr. Richman’s 
abandonment, claimant had elected to treat with either Dr. Jack Rook or Dr. Timothy Hall, 
depending on who could see him first.  Claimant contended that the referral by Dr. 
Richman to N.P. Lafayette was inadequate because N.P. Lafayette was not a physician.  
Claimant also stated that the adjuster had informed Ms. Hines that N.P. Lafayette could 
do only a one-time examination without prescribing any narcotics.  Claimant asked why 
the adjuster had made that statement.  The letter also stated that Dr. Ridings had 
immediately refused to accept claimant as a patient after the referral from Dr. Richman.  
Claimant indicated that he would let the adjuster know if Dr. Hall or Dr. Rook would be 
able to see claimant first. 

 
19. Ms. Wolfe did not reply to the July 20 letter from claimant’s attorney.  The 

July 20, 2012, letter from claimant’s attorney does not constitute a request to authorize 
Dr. Hall.  Even allowing for different sensitivities about a “request” masquerading as a 
“demand,” under no reasonable interpretation of the July 20 letter was claimant 
requesting permission from the insurer to choose Dr. Hall.  The letter did not even 
request a response.  Claimant simply stated a fait accompli that there would be a change 
of physician and promised only to tell the insurer whom the new physician would be.   

 
20. On August 9, 2012, Dr. Timothy Hall examined claimant and diagnosed 

shoulder pain and low back pain.  Claimant stated that the purpose for the evaluation was 



  

so that Dr. Hall would prescribe medications.  Dr. Hall noted that would be easy, but he 
thought that claimant needed more aggressive treatment. 

 
21. On August 22, 2012, claimant’s attorney wrote to respondent’s attorney to 

memorialize a phone conversation on August 21 and to reiterate his demand that the 
insurer authorize treatment by Dr. Hall.  Claimant noted that the insurer had not replied to 
the July 20 letter.  Claimant also enclosed a copy of an application for hearing on the 
current issue of authorization of Dr. Hall. 
 

22. On August 29, 2012, respondent’s attorney replied to claimant’s attorney to 
include a copy of the December 13, 2011, referral to Dr. Tyler.  Respondents also noted 
that Dr. Weinstein was still authorized to treat claimant.  Respondents also noted that the 
adjuster had set an evaluation with Dr. George Schakaraschili for July 18, 2012, but 
claimant had failed to attend the appointment. 

 
23. The record evidence does not indicate that the insurer was placed on notice 

about an authorized provider refusing to treat for non-medical reasons and the insurer 
failed to make a prompt referral to another provider.  Even if Dr. Ridings, Dr. Tyler, and 
Dr. Bissell refused to accept claimant for treatment, the only person with that knowledge 
apparently was claimant and perhaps Dr. Richman.  Also, as found, N.P. Lafayette did 
not refuse to treat, but claimant chose not to accept treatment by the nurse practitioner.  
Consequently, claimant was not impliedly authorized to choose Dr. Hall as a new 
authorized treatment provider. 

 
24. Claimant has failed to make a proper showing that Dr. Hall should be 

authorized prospectively.  Dr. Hall simply diagnosed chronic pain conditions and even 
wondered about the cause for the low back pain.  He agreed that claimant needed 
prescription medications, although he also suggested more aggressive treatment, 
including a possible in patient pain program.  Apparently, according to claimant, Dr. Tyler, 
who in many other cases has provided pain program treatments, has refused to treat 
claimant.  Claimant did not even attend his appointment with N.P. Lafayette in May 2012 
so that the authorized provider could design a treatment plan.  Claimant’s 
misunderstanding about the adjuster’s limited authorization of treatment by N.P. 
Lafayette does not provide a proper showing for claimant to choose another provider.  
Claimant also failed to attend his appointment with Dr. George Schakaraschili in July 
2012.  Based upon the totality of the record evidence, claimant has not demonstrated that 
Dr. Hall needs to be authorized to treat. 

 
CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to cure 
or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; Grover 
v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The respondents are only liable for 
authorized or emergency medical treatment. See § 8-42-101(1), C.R.S.; Pickett v. 
Colorado State Hospital, 32 Colo. App. 282, 513 P.2d 228 (1973).  Under § 8-43-404(5), 
C.R.S., the respondents are afforded the right, in the first instance, to select a physician 
to treat the industrial injury. Once the respondents have exercised their right to select the 



  

treating physician the claimant may not change physicians without permission from the 
insurer or an ALJ. See Gianetto Oil Co. v. Industrial Claim Appeals Office, 931 P.2d 570 
(Colo. App. 1996); Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 
1990).   

 
2. Section 8-43-404(5)(a)(VI), C.R.S., provides that claimant may obtain 

authorization for a medical provider of his choice by sending a written request for a 
change of physician or authorization of a physician to the insurer.  The insurer then has 
20 days within which to grant or deny the request.  If the insurer fails to respond in writing 
within 20 days, the insurer is deemed to have waived any objection to the request.  
Section 8-43-404(5)(a)(VI) does not require that a written request for physician 
authorization be in any particular form or contain any particular language, but it must at 
least ask the insurer to allow a change of physicians.  A “unilateral declaration of intent to 
change physicians does not comply with the statute”.  Lutz v. Industrial Claim Appeals 
Office, 24 P.3d 29 (Colo. App. 2000); Lutz v. Western Pacific Airlines, W.C. 4-333-031 
(Industrial Claim Appeals Office, December 27, 1999).  As found,  the July 20, 2012, 
letter from claimant’s attorney does not constitute a request to authorize Dr. Hall.  
Consequently, the insurer is not deemed to have waived any objection to a request to 
authorize Dr. Hall. 

 
2. Claimant also argues that claimant was impliedly authorized to choose Dr. Hall 

due to Dr. Richman’s “abandonment” of claimant.  “Authorization” refers to the provider’s 
legal status to treat the injury at the respondents’ expense.  Holt v. First Nat’l Bank of 
Colorado 4-809-198 (ICAO Nov. 26, 2010) citing Popke v. Industrial Claim Appeals 
Office, 797 P.2d 677 (Colo.App.1997).  “Prior authorization,” on the other hand is simply 
a means by which a provider may obtain the insurer’s prior determination that the 
treatment will be paid for by the insurer.  WCRP 16.  The insurer’s agreement to 
“authorize” a provider is unnecessary if the provider is, in fact, authorized in the chain of 
referrals from previously authorized providers.  Consequently, any statement by an 
insurer that limits or denies “authorization” of a particular provider is not determinative of 
whether the provider is, in fact, authorized.  Section 8-43-404(5), C.R.S. requires that the 
respondents designate a physician who is willing and able to provide treatment.  See 
Ruybal v. University Health Sciences Center, 768 P.2d 1259 (Colo. App. 1988); Tellez v. 
Teledyne Waterpik, W.C. No. 3-990-062, (Industrial Claim Appeals Office, March 24, 1992).  
If the designated treating physician refuses to treat the claimant for non-medical reasons, 
the respondents' duty to select a replacement physician arises immediately upon 
knowledge that the designated physician has refused to treat.  Tellez v. Wal-Mart Stores 
Inc., W.C. No. 4-413-780 (ICAO July 20, 2000); Wesley v. King Soopers, W.C. No. 3-
883-959 (ICAO November 22, 1999); Clemons v. Harrison School District #2, W.C. No. 4-
357-814 (ICAO, November 30, 2001).  If the employer fails to authorize a physician upon 
claimant’s report of need for treatment, claimant is impliedly authorized to choose her 
own authorized treating physician.  Greager v. Industrial Commission, 701 P.2d 168 
(Colo. App. 1985).  Even accepting claimant’s allegation that Dr. Ridings, Dr. Tyler, and 
Dr. Bissell refused to accept claimant as a patient after referral from Dr. Richman, those 
refusals do not impliedly authorize claimant to choose Dr. Hall.  The only action that 
would create the implied authority for claimant to choose a new physician would be if the 
insurer is placed on notice about the refusal of the authorized physician to treat and the 



  

insurer then fails to select a replacement provider.  The record evidence does not 
indicate that the insurer was placed on notice about a refusal to treat and the insurer 
failed to make a prompt referral.  Also, as found, N.P. Lafayette did not refuse to treat, 
but claimant chose not to accept treatment by the nurse practitioner.  Claimant appears 
to argue that claimant must have a primary treating physician, not a nurse practitioner.     
 

4. The Worker’s Compensation Act refers to “medical treatment,” but does not 
purport to limit the concept only to the practice of medicine, as defined by section 12-36-
101, et. seq., C.R.S.  Senate Bill 09-239 significantly amended the Nurse Practice Act, 
section 12-38-101, et.seq., C.R.S., so that NP Lafayette could form his own practice 
without physician supervision.  2009 Colo. Sess. Laws, Ch. 401, p. 2165.  The 
amendments to the Nurse Practice Act did not change the requirement under the 
Workers’ Compensation Act that NP Lafayette’s treatment of claimant has to be 
authorized by the employer, the Director, an ALJ, or by referral from an authorized 
treating physician.  WCRP 16 includes both physician and non-physician providers within 
the category of authorized treating providers for purposes of medical utilization 
standards.  WCRP 16-5(A)(1)(b) specifically includes “registered nurses” in the category 
of ‘non-physician providers.”  None of this is controversial and workers’ compensation 
insurers have long been responsible for payment for treatment by non-physician 
providers, including nurse practitioners, to whom a claimant has been referred by a 
physician.  Section 8-43-404(5)(a)(I)(A), C.R.S., currently requires an employer to provide 
an injured claimant with a list of at least two physicians or corporate medical providers.  
Thus, it appears that the initial referral must still be to a physician provider, although that 
issue is not currently before this Judge and is not addressed.  Nothing precludes NP 
Lafayette from being an authorized treating provider in the chain of referrals from an 
authorized treating physician, as in this case.  Because N.P. Lafayette was duly 
authorized and had agreed to treat claimant, claimant was not impliedly authorized to 
choose Dr. Hall as an authorized physician.  Even if one or more authorized providers 
refused to treat claimant for non-medical reasons, claimant is not impliedly authorized to 
choose another physician if he still has authorized providers who are willing to treat him.  
Lutz v. Industrial Claim Appeals Office, 24 P.3d 29 (Colo. App. 2000); Lutz v. Western 
Pacific Airlines, W.C. 4-333-031 (Industrial Claim Appeals Office, December 27, 1999).  
Consequently, the insurer is not liable for the past medical treatment by Dr. Hall. 
 

5. Finally, claimant seeks prospective authorization of Dr. Hall.  Pursuant to 
section 8-43-404(5)(a)(VI), C.R.S., a change of physician may be ordered “upon a proper 
showing.”  Colorado Compensation Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 
1994).  A change of physician is not warranted by the mere fact that a claimant has more 
faith in a specific doctor or lacks confidence in the employer’s doctor.  5 Larson’s 
Workers’ Compensation Law Section 94.02[3] (1999).  As found, claimant has failed to 
make a proper showing that Dr. Hall should be authorized prospectively. 
 

 

ORDER 

 It is therefore ordered that: 



  

1. Claimant’s claim for payment of the bills of Dr. Hall is denied and dismissed. 

2. Claimant’s request for a prospective change of authorized provider to Dr. 
Hall is denied and dismissed. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of mailing 
or service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That you 
mailed it within twenty (20) days after mailing or service of the order of the Judge; and (2) 
That you mailed it to the above address for the Denver Office of Administrative Courts. 
For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 19, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-832-526-02 

 
ISSUES 

 
 Did claimant overcome by clear and convincing evidence Dr. Fernandez’s 

determination that she sustained no permanent medical impairment to her lower 
back as a result of her injury? 

 Did claimant prove by a preponderance of the evidence that her right shoulder 
injury involves a loss that is not one listed on the schedule of disabilities and that 
permanent partial disability from her injury should be compensated based upon 
impairment of the whole person? 

 Did claimant prove by a preponderance of the evidence that she is entitled to 
Grover-type medical benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 



  

81. Employer operates a photography business inside a *H department store. 
Claimant works for employer as photographer. Claimant also works independently as a 
tax preparer. On August 5, 2010, claimant slipped and fell while walking toward the 
outside of the building for a smoking break. Claimant’s shoe slipped when stepping from 
carpet onto linoleum flooring. Insurer has admitted liability for claimant’s injury. Claimant's 
current age is 63 years.  

82. Employer referred claimant to the Greeley Medical Clinic, where Physicians 
Assistant Mike Deitz, PA-C, and Robert Nystrom, D.O., examined and treated her. On 
August 5, 2010, PA Deitz recorded the following history of claimant’s mechanism of 
falling: 

She fell forward. She sustained the brunt of her contusion to her left anterior 
knee and just a grazing to her right. However with her follow through she 
stopped her momentum with her left non-dominant arm in full extension and 
then fell backward onto her back. 

**** 

Her chief complaint is increased pain to her left knee and left shoulder. 
Some left lateral hip pain. 

PA Deitz diagnosed a fall with contusions to both knees, mild cervical and lumbar strains, 
and left shoulder strain. 

83. PA Deitz and Dr. Nystrom referred claimant for a number of magnetic 
resonance imaging (MRI) scans of her left knee, right shoulder, and lumbar spine. Dr. 
Nystrom referred claimant for orthopedic evaluations by Joshua Snyder, M.D., and by 
Sean Grey, M.D. In January of 2011, Dr. Snyder noted claimant continued to complain of 
shoulder pain despite adequate physical therapy and a cortisone injection. Based upon 
claimant’s response to the cortisone injection, Dr. Snyder offered a poor prognosis for 
success of surgery. Dr. Snyder however thought the only other treatment to offer claimant 
was diagnostic arthroscopy. Claimant declined arthroscopic surgery because she wanted 
to wait until after tax season.  

84. Dr. Nystrom referred claimant to Dr. Grey for a second opinion regarding 
shoulder surgery. Dr. Grey recommended another MRI scan of better quality. Dr. Grey 
reviewed the right shoulder MRI and determined it showed an intact shoulder with no 
evidence of significant rotator cuff tear. Dr. Grey agreed with Dr. Snyder that claimant 
was not a good candidate for surgery. By May of 2011, Dr. Nystrom considered placing 
claimant at maximum medical improvement (MMI). 

85. Claimant’s counsel referred claimant to Gregory Reichhardt, M.D., for a 
Physical Medicine and Rehabilitation consultation on June 21, 2011. Dr. Reichhardt 
obtained a detailed history of claimant’s treatment and current complaints. Dr. Reichhardt 
counseled claimant to cease smoking cigarettes. Dr. Reichhardt recommended a trial of 
pool therapy. On July 7, 2011, claimant reported a new injury to her neck while taking 
pictures of a child. Dr. Reichhardt obtained x-ray studies of claimant’s cervical spine that 



  

showed mild degenerative changes but no acute abnormality. Dr. Reichhardt 
recommended claimant file a new claim.  

86. Dr. Reichhardt placed claimant at MMI as of August 25, 2011. Dr. 
Reichhardt rated claimant’s permanent medical impairment at 12% of the right upper 
extremity, 20% of the left lower extremity, and 11% for regional impairment of the lumbar 
spine. Dr. Reichhardt combined these values into an overall rating of 26% of the whole 
person.  

87. Claimant requested a division appointed independent medical examination 
(DIME) through the Division of Workers' Compensation. The division appointed Lynne A. 
Fernandez, M.D., the DIME physician. Dr. Fernandez examined claimant on February 8, 
2012, and prepared a report of that date. Dr. Fernandez subsequently reviewed 
additional medical records and prepared an addendum report of February 27, 2012. Dr. 
Fernandez agreed with Dr. Reichhardt’s determination of MMI as of August 25, 2011. Dr. 
Fernandez rated claimant’s permanent medical impairment at 7% of the right upper 
extremity and 16% of the left lower extremity.   

88. Dr. Fernandez noted that her physical exam of claimant’s lower back was 
inconclusive; she reported on February 8th: 

[MRI] does not demonstrate acute pathology. She has attended physical 
therapy. She is not wishing to have further injections. She continues in pool 
therapy and with medication management per Dr. Reichhardt. 

**** 

[A]fter evaluation of [claimant] and the [MRI] report, I do not find basis for an 
objective finding to substantiate an impairment rating. 

Dr. Fernandez later reviewed Dr. Reichhardt’s August 25, 2011, opinion that claimant’s 
permanent medical impairment includes a rating of 11% of the whole person for regional 
impairment of the lumbar spine.  Dr. Fernandez rejected Dr. Reichhardt’s lumbar spine 
rating in her addendum report of February 27th:  

I believe my impairment rating on 2/08/12 is appropriate, and my 
recommendations stand …. To a reasonable degree of medical 
probability, I believe this is the most appropriate rating for [claimant]. 

(Emphasis added).  

89. Dr. Fernandez reported the following regarding claimant’s neck complaints: 

I do not find any objective findings to substantiate impairment rating for the 
neck per imaging studies, essentially normal x-ray, or physical exam or 
history consistent with significant objective pathology. 

Dr. Fernandez’s determination of MMI and permanent medical impairment is 
presumptively correct unless overcome by clear and convincing evidence. 



  

90. On March 12, 2012, insurer filed a Final Admission of Liability, admitting 
liability for permanent partial disability (PPD) benefits based upon Dr. Fernandez’s ratings 
of 7% of the right upper extremity and 16% of the left lower extremity. Insurer also 
admitted liability for reasonably necessary post-MMI medical treatment. 

91. Dr. Reichhardt testified as an expert in the area of Physical Medicine and 
Rehabilitiation and as a Level II accredited physician. Dr. Reichhardt testified as follows: 
The MRI showed degenerative changes in the facet joints at the L4-5 and L5-S1 levels of 
claimant’s lumbar spine that likely pre-existed her injury. It is possible claimant 
aggravated the facet joints or other structures in her back when she fell. Claimant had no 
problems with her lumbar spine prior to her injury. The mechanism of injury is consistent 
with claimant’s complaints of lower back pain, which she consistently reported to the 
various treating physicians. Because of claimant’s morbid obesity, it is difficult to 
appreciate muscle spasm on physical examination.  

92. Dr. Reichhardt further testified: He disagrees with Dr. Fernandez’s opinion 
that claimant has no ratable impairment of her lumbar spine as a result of her injury at 
employer. In Dr. Reichhardt’s opinion, claimant had muscle rigidity reflected by range of 
motion deficits throughout the course of her treatment that would warrant a value for 
specific disorder of the lumbar spine under Table 53 II. B. of the American Medical 
Association Guides to the Evaluation of Permanent Impairment, Third Edition (Revised) 
(AMA Guides). Table 53 II. describes impairment from a disorder involving intervertebral 
disc or other soft-tissue lesions: 

B. Unoperated, with medically documented injury and a minimum of six 
months of medically documented pain and rigidity with or without muscle 
spasm, associated with none-to-minimal degenerative changes on 
structural tests …. 

(Italics in original). Dr. Reichhardt agrees that Table 53 requires an actual injury to the 
spine before the physician considers range of motion deficits. It is difficult to identify the 
pathology generating claimant’s complaints of pain in her lower back. Claimant might 
have discogenic pathology causing her complaints of pain. Dr. Reichhardt testified: 

It’s difficult to provide a diagnosis about a specific pain generator, and I had 
felt that there was a possibility that she had discogenic pain, in other words, 
that one of the disks was irritated by it, although not structurally changed 
enough to be evident on MRI, but certainly the facets were a potential pain 
generator as well. 

In measuring claimant’s lumbar range of motion deficits, Dr. Reichhardt threw out a value 
for lumbar flexion deficits because straight leg testing failed to meet validity criteria.  

93. Claimant failed to show it highly probable Dr. Fernandez incorrectly 
determined that claimant sustained no permanent medical impairment to her lumbar 
spine according to the AMA Guides. Dr. Reichhardt acknowledged it difficult to determine 
what objective pathology might be generating claimant’s complaints of lower back pain. 
Although Dr. Reichhardt believed claimant’s complaints, Dr. Fernandez seemed to 



  

disagree. Dr. Fernandez thoroughly reviewed medical record evidence of claimant’s 
symptoms and treatment, as well as the mechanism of injury. Even after reviewing Dr. 
Reichhardt’s rationale behind his impairment rating of claimant’s lumbar spine, Dr. 
Fernandez rejected that  rationale and held to her original opinion that claimant did not 
sustain permanent medical impairment to her lumbar spine as a result of her slip and fall 
at employer. Dr. Reichhardt’s disagreement with Dr. Fernandez amounts to no more than 
a disagreement between physicians that fails to show it highly likely Dr. Fernandez was 
incorrect.  

94. Claimant showed it more probably true than not that the situs of the 
functional impairment from her shoulder injury includes anatomical areas proximal to the 
glenohumeral (shoulder) joint. Dr. Reichhardt persuasively testified that claimant has 
functional impairment proximal to the shoulder joint because she had pain affecting her 
neck in her activities of daily living: 

[O]n her initial evaluation she was describing pain … along the upper 
trapezius extending up towards the neck, and then pain in the neck … 
related to her shoulder pain giving her neck symptoms. 

And then on my physical examination she had findings that were consistent 
with that, with tenderness to palpation over the right shoulder and 
periscapular area extending up into the neck, with palpable trigger points 
over the levator scapula and the upper trapezius. Those are two muscles 
that attach to both the shoulder blade and to the neck and commonly are 
associated with shoulder pain …. 

The schedule of specific injuries includes, at §8-42-107(2)(a), the loss of the arm at the 
shoulder; however, impairment of the shoulder, levator scapula muscle, and the upper 
trapezius muscle is not listed in the schedule of disabilities. 

95. Claimant showed it more probably true than not that medical treatment 
provided by Dr. Reichhardt is reasonable and necessary to maintain her left knee and 
right shoulder conditions at MMI. The Judge credits the testimony of Dr. Reichhardt 
concerning such maintenance treatment.  

 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), supra.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering all 



  

of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of claimant nor in favor of the rights of 
respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on its 
merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence that 
is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary to 
the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 
(Colo. App. 2000). 

A. Impairment of the Lumbar Spine Region: 
 

Claimant argues she overcame by clear and convincing evidence Dr. Fernandez’s 
determination that she sustained no permanent medical impairment to her lower back as 
a result of her injury. The Judge disagrees. 

 
Sections 8-42-107(8)(b)(III) and (c), supra, provide that the determination of a 

DIME physician selected through the Division of Workers' Compensation shall only be 
overcome by clear and convincing evidence. Clear and convincing evidence is highly 
probable and free from serious or substantial doubt, and the party challenging the DIME 
physician's finding must produce evidence showing it highly probable the DIME physician 
is incorrect.  Metro Moving and Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  
A fact or proposition has been proved by clear and convincing evidence if, considering all 
the evidence, the trier-of-fact finds it to be highly probable and free from serious or 
substantial doubt.  Metro Moving & Storage Co. v. Gussert, supra.  A mere difference of 
opinion between physicians fails to constitute error.  See, Gonzales v. Browning Ferris 
Indust. of Colorado, W.C. No. 4-350-36 (ICAO March 22, 2000). 

The enhanced burden of proof reflects an underlying assumption that the 
physician selected by an independent and unbiased tribunal will provide a more reliable 
medical opinion.  Qual-Med v. Industrial Claim Appeals Office, 961 P.2d 590 (Colo. App. 
1998).  Since the DIME physician is required to identify and evaluate all losses and 
restrictions which result from the industrial injury as part of the diagnostic assessment 
process, the DIME physician's opinion regarding causation of those losses and 
restrictions is subject to the same enhanced burden of proof.  Qual-Med v. Industrial 
Claim Appeals Office, supra. 

Here, the Judge found claimant failed to show it highly probable Dr. Fernandez 
incorrectly determined that her injury caused no permanent medical impairment to her 
lumbar spine according to the AMA Guides. Claimant thus failed to overcome Dr. 
Fernandez’s determination by clear and convincing evidence.  



  

In summary, Dr. Reichhardt acknowledged it difficult to determine what objective 
pathology might be generating claimant’s complaints of lower back pain. Although Dr. 
Reichhardt believed claimant’s complaints, Dr. Fernandez seemed to disagree. Dr. 
Fernandez thoroughly reviewed medical record evidence of claimant’s symptoms and 
treatment, as well as the mechanism of injury. Even after reviewing Dr. Reichhardt’s 
rationale behind his impairment rating of claimant’s lumbar spine, Dr. Fernandez rejected 
that  rationale and held to her original opinion that claimant did not sustain permanent 
medical impairment to her lumbar spine as a result of her slip and fall at employer. The 
Judge thus found that Dr. Reichhardt’s disagreement with Dr. Fernandez amounts to no 
more than a disagreement between physicians that fails to show it highly likely Dr. 
Fernandez was incorrect. 

The Judge concludes that claimant’s request for an award of PPD benefits for 
permanent impairment of her lumbar spine and lower back should be denied and 
dismissed. 

B. Shoulder Conversion: 

Claimant argues she has proven by a preponderance of the evidence that her right 
shoulder injury involves a loss that is not one listed on the schedule of disabilities and 
that permanent partial disability from her shoulder injury should be compensated based 
upon impairment of the whole person. The Judge agrees. 

The term "injury" refers to the part of the body that has sustained the ultimate loss.  
Mountain City Meat Co. v. Oqueda, 919 P.2d 246 (Colo. 1996).  In the context of §8-42-
107(1), the term "injury" refers to the part or parts of the body that have been functionally 
impaired or disabled as a result of the injury.  Maree v. Jefferson County Sheriff's 
Department, W.C. No. 4-260-536 (ICAO August 6, 1998), citing Strauch v. PSL Swedish 
Healthcare, 917 P.2d 366 (Colo. App. 1996).  Section 8-42-107(1)(a), supra, limits 
medical impairment benefits to those provided in subsection (2) where the claimant's 
injury is one enumerated on the schedule.  The schedule of specific injuries includes, in 
§8-42-107(2)(a), the loss of the arm at the shoulder; however, impairment of the shoulder 
is not listed in the schedule of disabilities.  Maree v. Jefferson County Sheriff's 
Department, supra.  Although §8-42-107(2)(a) does not describe a shoulder injury, our 
courts have construed that the dispositive issue is whether the claimant sustained a 
functional impairment to the portion of the body that is listed on the schedule of 
disabilities.  See Strauch v. PSL Swedish Healthcare, supra.  Thus, the ALJ is 
constrained to determine the situs of the functional impairment, not the situs of the initial 
harm, in deciding whether the loss is one listed on the schedule of disabilities.  Id.  
Section 8-42-107(1)(b), supra, provides that, where claimant sustains an injury not 
enumerated on the schedule, his permanent medical impairment shall be compensated 
based upon the whole person.   

Pain and discomfort which limit the claimant's use of a portion of his body may be 
considered functional impairment. Beck v. Mile Hi Express, Inc., W.C. No. 4-283-483 
(ICAO February 11, 1997).  However, complaints of pain without corresponding 
restrictions of use do not necessarily require a greater impairment rating. See Jim Fuoco 
Motor Co., 942 P.2d at 1391-92 (upholding scheduled injury limited to upper extremity 



  

where treating physicians found impairment principally affected arm movements, 
notwithstanding claimant’s complaints of pain into neck). 

As found, claimant showed it more probably true than not that the situs of the 
functional impairment from her shoulder injury includes anatomical areas proximal to the 
shoulder joint. The schedule of specific injuries includes, at §8-42-107(2)(a), the loss of 
the arm at the shoulder; however, impairment of the shoulder, levator scapula muscle, 
and the upper trapezius muscle is not listed in the schedule of disabilities. Claimant thus 
proved by a preponderance of the evidence that she is entitled to PPD benefits based 
upon impairment of the whole person. 

The Judge concludes insurer should pay claimant PPD benefits based upon Dr. 
Fernandez’s rating of 4% of the whole person for the right shoulder component of her 
injury. Insurer may credit against this award amounts already paid claimant for PPD 
benefits. 

C. Grover-Type Medical Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to Grover-type medical benefits. The Judge agrees. 

 The need for medical treatment may extend beyond the point of MMI where 
claimant requires periodic maintenance care to prevent further deterioration of her 
physical condition.  Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  An 
award for Grover-type medical benefits is neither contingent upon a finding that a specific 
course of treatment has been recommended nor a finding that claimant is actually 
receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim Appeals 
Office, 992 P.2d 701 (Colo. App. 1999); Stollmeyer v. Industrial Claim Appeals Office, 
916 P.2d 609 (Colo. App. 1995).  Section 8-42-101, supra, thus authorizes the ALJ to 
enter an order for future maintenance treatment if supported by substantial evidence of 
the need for such treatment. Grover v. Industrial Commission, supra.  

The Judge found claimant showed it more probably true than not that medical 
treatment provided by Dr. Reichhardt is reasonable and necessary to maintain her left 
knee and right shoulder conditions at MMI. The Judge credited the testimony of Dr. 
Reichhardt concerning such maintenance treatment. 

The Judge concludes insurer should pay for medical treatment recommended by 
Dr. Reichhardt that is reasonably necessary to maintain her condition at MMI. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge enters 
the following order: 

 1. Claimant’s request for an award of PPD benefits for permanent impairment 
of her lumbar spine and lower back is denied and dismissed. 



  

2. Insurer shall pay claimant PPD benefits based upon Dr. Fernandez’s rating 
of 4% of the whole person for the right shoulder component of her injury.  

3. Insurer may credit against this award amounts already paid claimant for 
PPD benefits. 

4. Insurer shall pay for medical treatment recommended by Dr. Reichhardt 
that is reasonably necessary to maintain her condition at MMI. 

5. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

6. Issues not expressly decided herein are reserved to the parties for future 
determination. 

7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __December 18, 2012__ 

 
Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-871-639-01 

ISSUES 

 The following issues were raised for consideration at hearing: 

1. Whether the Claimant is entitled to a whole person impairment rating because the 
situs of his functional impairment extends beyond the arm at the shoulder? 

 



  

2. Whether Claimant is entitled to a disfigurement award pursuant to Section 8-42-
108 C.R.S.? 

 

FINDINGS OF FACT 

 Having considered the evidence presented at hearing, the following Findings of 
Fact are made. 

1. On September 28, 2011, while working for Employer, the Claimant was 
cleaning up a spill with a vacuum, and as he was cleaning, the 55 gallon drum on the 
vacuum started to tip over and he reached to grab it from tipping over and felt a pull and 
pain in his left shoulder. 

 
2. On September 29, 2011, Keith Meier, NP from Concentra notes “The 

mechanism of injury was reaching for a falling 55 gallon drum that was part of a shop 
vac. I was cleaning up a large cooant [sic] spill near the machine I was working on when 
the 55 gallon drum of the shop vac started to fall over. I reached out my left arm and 
caught it before it fell. It pulled on my left arm.” Keith Meier notes “The symptoms are 
exacerbated by flexion, extension, raising arm overhead or reaching behind the body or 
across the body.” (Claimant’s Ex. 2, pg. 8) 

 
3. On September 29, 2011, Keith Meier notes on physical examination “Left 

shoulder: decreased ROM of shoulder noted to flexion, extension, abduction, adduction, 
internal rotation, external rotation, crossing to opposite shoulder with internal rotation, 
reaching up to posterior cervical/ thoracic with internal rotation, reach around to lumbar 
area with internal rotation” and testing reveals “Positive impingement, positive Apley 
scratch test, positive Yocum, Neers positive, positive Hawkins test, positive thumbs up 
test, positive supraspinatus test, positive Whipples test, positive Speeds test and positive 
O’Brien’s test and Crank test.” He notes “Palpation of the shoulder is positive for 
tenderness at biceps tendon, A/C joint and anterior area,” and recommends Zanaflex, 
Ibuprofen and physical therapy. (Claimant’s Ex. 2, pg. 9-10) 

 
4. On October 3, 2011, Keith Meier notes the Claimant states “I am not able to 

raise my arm above my shoulder level. I have to use my right arm to raise the left and 
then I have difficulty holding it there” and on physical exam he notes “Decreased ROM of 
shoulder on flexion, extension, abduction and adduction.” (Claimant’s Ex. 2 Pg. 11) 

 
5. On October 13, 2011, the MRI of the left shoulder notes “1. Full-thickness 

supraspinatus tear measuring 15 mm X 13 mm without atrophy. Tear involves the leading 
edge of the tendon. 2. Articular sided partial tearing subscapularis. Laxity/ developing 
tearing of the medial limb of the superior glenohumeral ligament coracohumeral ligament 
sling.” (Claimant’s Ex. 4 pg. 132) 

 
6. On October 25, 2011, Dr. Garth Nelson, the orthopedic surgeon, notes 

“Sometimes he has neck pain” and on physical exam “His left shoulder active flexion and 
abduction are 30 degrees, passively 150 versus 180 actively on the right. External 
rotation is 40 degrees on the left versus 50 degrees on the right. Internal rotation L5 on 



  

the left versus L4 on the right. He has a positive impingement test.” Under imaging he 
notes “He has 25% tears of the subscapularis and has a full thickness anterior ½ 
supraspinatus rotator cuff tear with part of the tendon retracted 2 cm and the rest 
retracted less than 1 cm. He has slight atrophy of the supraspinatus muscle,” and 
recommends an arthroscopic left supraspinatus rotator cuff repair and acriomioplasty” 
stating at this time he should be at light duty with no reaching of his left arm away from 
the site.” (Claimant’s Ex. 5 pg. 133-135) 

 
7. On November 16, 2011, Dr. Nelson performed a left shoulder arthroscopic 

rotator cuff repair; left shoulder arthroscopic acromioplasty with coacoacromial ligament 
release and a left shoulder arthroscopic biceps extra articular tenodesis. (Claimant’s Ex. 
5 pg 139) 

 
8. On November 30, 2011, Dr. Pinerio notes “No use of left upper extremity” 

and that the Claimant must be wearing his sling. (Claimant’s Ex. 2 pg. 21) 
 
9. On December 14, 2011, Keith Meir notes on physical examination “Left 

shoulder has decreased ROM of shoulder noted to flexion, extension, abduction, 
adduction, internal rotation, external rotation, crossing to opposite shoulder with internal 
rotation, reaching up to posterior cervical/ thoracic pain with internal rotation.” (Claimant’s 
Ex. 2, pg 22) 

 
10. On January 4, 2012, Keith Meir notes Claimant has “Associated neck pain, 

limited movement, weakness of the left arm, clicking, snapping, and stiffness” and on 
physical exam notes “Scapular muscle tenderness on the left” and “no use of the left arm 
and needs to wear sling.” (Claimant’s Ex. 2 pg. 25) 

 
11. On February 16, 2012, Andrea Hibma, PA, notes “Today he rates the 

shoulder pain 3/10 and the neck pain 6/10,” and on physical examination “Cervical spine: 
Limited ROM secondary to pain. He has pain and tightness with palpation of the 
trapezius on the left. He has limited ROM on the left side: he can forward flex to 90 
degrees comfortably and abduct to 45 degrees. He is very limited in rotation.” (Claimant’s 
Ex. 2 pg. 27) 

 
12. On February 16, 2012, Dr. Nelson notes “He was off pain medication until 3 

weeks ago when he developed low neck pain and left trap pain and shoulder pain.” 
(Claimant’s Ex. 5 pg. 145) 

 
13. On March 12, 2012, Dr. Pineiro notes “No lifting over 3 pounds, no pushing/ 

pulling over 3 pounds of force and no reaching above the shoulders with the left.” 
(Claimant’s Ex. 2 pg. 29) 

 
14. On March 19, 2012, JB, physical therapist notes “Pain in left neck and 

shoulder.” (Claimant’s Ex. 6 pg. 150) 
 
15. On April 2, 2012, JB, physical therapist notes “Trapezius pain on left side 

through all cervical area.” (Claimant’s Ec. 6 pg. 153) 



  

 
16. On April 6, 2012, Dr. Pineiro notes “His symptoms are exacerbated by 

raising his arms overhead of reaching away from the body.” (Claimant’s Ex. 2 pg. 34) 
 
17. On April 20, 2012, Dr. Pineiro notes “He is 6 months post surgery and 

continues to have shoulder pain and he is still weak…Patients case is complicated since 
the tear was significant,” and give him restrictions of “No lifting over 10 pounds, no 
reaching above the shoulders and no pushing/ pulling over 10 pounds of force.” 
(Claimant’s Ex. 2 pg. 37) 

 
18. On May 31, 2012, Keith Meier, NP notes Claimant states “I have not had 

any improvement in ROM and strength in the past three months. Therapy is helping, but I 
still can’t reach out or above my left shoulder. My left arm is still very weak,” and 
restrictions are “No lifting over 40 pounds and no pushing or pulling over 40 pounds of 
force.” (Claimant’s Ex. 2 pg. 42-43) 

 
19. On June 20, 2012, Dr. Pineiro stated Claimant is at maximum medical 

improvement (MMI) and gave Claimant a 23% upper extremity rating equals to a 14% 
whole person rating. She notes that due to abnormal range of motion flexion is 116 
degrees; extension is 49 degrees; adduction is 48 degrees; abduction is 96 degrees; 
internal rotation is 8 degrees; external rotation is 41 degrees; thus a combined value of 
abnormal range of motion is 14%; plus, clavicular resection due to loss of strength of 
10% to 20% is 10% whole person; thus a total combined value of 23% upper extremity 
rating converted to a 14% whole person rating. (Claimant’s Ex. 2 pg. 46-47) 

 
20. At the hearing, the Claimant credibly testified that on June 20, 2012, he was 

still having pain and problems with trying to reach out in front, out to the side and to the 
back. He testified that at that time, he could reach out in front about chest height before 
he was stopped due to the pain in his shoulder which extended into his neck. He testified 
that if he tried to reach out to the side of his body he could reach approximately lower 
than chest height before he was stopped due to the pain extending from his shoulder into 
neck. He testified that if he tried to reach out towards the back he could reach about his 
belt line before he was stopped due to the pain in his shoulder that extended into his 
neck. 

 
21. On September 24, 2012, Dr. Hughes notes on physical exam of the cervical 

spine “There is bilateral posterior trapezius hypertonicity and this does measurably limit 
lateral flexion of the cervical spine bilaterally at 28 degrees and 31 degrees respectively. 
Rotation of the head and neck is also a bit restricted to the right and to the left measured 
50 degrees and 54 degrees respectively and while cervical spine flexion is normal at 60 
degrees, extension is 46 degrees.” He notes on physical exam of the upper extremity that 
flexion is 91 degrees, extension is 16 degrees, abduction is 73 degrees, adduction is 11 
degrees, external rotation is 38 degrees, and internal rotation is 27 degrees. He assesses 
Claimant has a 27% upper extremity rating converting to a 16% whole person rating. He 
notes “On examination there are generalized findings of trapezius hypertonicity and these 
do measurably limit lateral flexion and rotation of the head and neck. I believe that this is 
at least partially caused by Mr. Molina’s work related left shoulder condition. This 



  

constitutes a functional loss that extends beyond the shoulder into the region of the 
cervical spine.” (Claimant’s Ex. 7 pg.159-160)  Dr. Hughes’s medical opinion is deemed 
credible and persuasive. 

 
22. Dr. Fall testified that the rotator cuff is comprised of four muscles which are 

the supraspinatus, the subscapularis, the anterior and infraspinatus minors. She testified 
that the supraspinatus muscle runs on top of the scapula and then underneath the 
trapezius muscle and that the trapezius attaches to the neck. She testified that a tear in 
the supraspinatus can limit a person’s ability for abduction (reaching out to the side) and 
forward flexion (reaching out in front). 

 
23. Claimant credibly testified that as of the hearing date he still has pain and 

weakness in his shoulder that extends up into his neck. He testified that he is unable to 
reach higher than about shoulder height out in front and out to the side before he is 
stopped due to the pain from his shoulder that extends up into his neck. 

 
24. Based on the credible and persuasive evidence provided in the medical 

records, Claimant’s testimony, and Dr. Hughes’s independent medical evaluation report, 
it is found that the situs of the Claimant’s functional impairment extends beyond the arm 
at the shoulder and justifies a whole person impairment rating.  

 
25. Claimant sustained a serious permanent disfigurement to areas of his body 

normally exposed to public view, which entitled him to additional compensation. As a 
result of the work injury, the Claimant has a visible disfigurement to the body consisting of 
five arthroscopic surgery scars and a lax right shoulder which was viewed by the ALJ at 
the hearing. Therefore, disfigurement of $2,000 is awarded pursuant to Section 8-42-108 
C.R.S. 
 

CONCLUSIONS OF LAW 

A.  General  
 

3. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to Employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).   

 
4. The ALJ’s factual findings concern only evidence that is dispositive of the 

issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

 



  

4. To sustain a finding in Claimant’s favor, the Claimant must do more than put 
the mind of the trier of fact in a state of equilibrium. If the evidence presented weighs 
evenly on both sides, the finder of fact must resolve the question against the party having 
the burden of proof. People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also, Charnes v. 
Robinson, 772 P.2d 62 (Colo. 1989). 
 
B. There is a functional impairment proximal to the glenohumeral joint. 
 
 4. Claimant contends that his work related injury resulted in functional 
impairment extending beyond the arm at the shoulder.  Claimant maintains that he is 
entitled to a whole person impairment rating and not a scheduled impairment rating. 
 
 5. The question of whether the claimant sustained a scheduled injury within 
the meaning of C.R.S. 8-42-107(2), or a whole person medical impairment under 8-42-
107(8), is one of fact for determination by the ALJ. Joseph Velasquez v. UPS and Liberty 
Mutual, W.C. No. 4-573-459, (April 13, 2006).  In resolving this question, the ALJ must 
determine the situs of the claimant’s “functional impairment and the site of the functional 
impairment is not necessarily the site of the injury itself.  See Id.  Furthermore, the 
discomfort which interferes with Claimant’s ability to use a portion of the body may be 
considered an “impairment.”  See Id.  Citing Mader v. Popejoy Construction Co., Inc., 
W.C. No. 4-198-489 (August 9, 1996).  Referred pain from the primary situs of the injury 
may establish proof of functional impairment to the whole person.  Id.  Thus, pain and 
discomfort which limits a claimant’s ability to use a portion of his body may be considered 
a “functional impairment” for purposes of determining whether an injury is on or off the 
schedule.  Id. 
 

6. Claimant does have a functional loss proximal to the glenohumeral joint.  As 
Dr. Fall established, the supraspinatus muscle runs on top of the scapula and underneath 
the trapezius. The supraspinatus is covered by the upper and middle fibers of the 
trapezius and the trapezius attaches to the neck. The supraspinatus assists in lifting the 
arm both upward and outward and that a tear at the supraspinatus can limit this motion. 
The MRI showed claimant sustained a full thickness tear at the supraspinatus muscle. On 
June 20, 2012, at MMI, Dr. Pineiro noted claimant’s abnormal ranges of motion at 
forward flexion 116 degrees and abduction at 96 degrees. On September 24, 2012, Dr. 
Hughes noted claimant’s abnormal ranges of motion of forward flexion at 91 degrees and 
abduction at 73 degrees.  

 
7. In addition, Claimant credibly testified that at the time he was placed at 

MMI, he could reach out in front about chest height before he was stopped due to the 
pain in his shoulder which extended up into neck. He also testified credibly that when he 
tried to reach out to the side, he could reach out about chest height before he was 
stopped due to the pain in his shoulder and up into his neck. He also testified he is not 
able to reach overhead due to the pain extending into his trapezius and neck.  

 
8. Courts have held that a claimant’s experience of pain in the shoulder, neck, 

trapezius or supraspinatus region that restrict range of motion, functionally impairs 
beyond the schedule. See Franklin Rutherford v. Gale/ Sutton Insulation, W.C. No. 4-



  

464-456 (August 29, 2001) (pain in neck, trapezius and supraspinatus regions are 
proximal to the arm); Mader v. Popejoy Construction Co., Inc. W.C. No.4-198-489 
(August 9, 1996) (pain in shoulders, chest, and neck restricted ability to perform 
overhead activities); Floyd Martinez v. Albertson’s LLC, W.C. No. 4-692-947 (June 30, 
2008) (pain in trapezius restricts ability to lift objects and difficulty sleeping). Therefore, as 
documented in our case, the pain and discomfort Claimant feels in his shoulder and neck 
limits his ability to reach forward, out to the side and back which functionally impairs him 
beyond the shoulder. 

 
9. In addition, it has been held that abnormalities of the supraspinatus muscle 

can functionally impair beyond the arm at the shoulder into the cervical spine because 
the supraspinatus is attached to the scapula and to the neck. Jerry Franks v. Gordon 
Sign Company, W.C. No. 4-180-076 (March 27, 1996) (swelling and inflammation of the 
supraspinatus tendon which is attached to the neck and scapula, thus part of the torso); 
Tommy Rozzell v. Transmit Mix Concrete, W.C. No.: 4-291-488, (April 23, 1998) (atrophy 
of the supraspinatus muscle is attached to the shoulder blade and thus, proximal to the 
glenohumeral joint). 

 
 10. Lastly, Dr. Hughes noted that “On examination there are generalized 
findings of trapezius hypertonicity and these do measurably limit lateral flexion and 
rotation of the head and neck. I believe that this is at least partially caused by Mr. 
Molina’s work related left shoulder condition. This constitutes a functional loss that 
extends beyond the shoulder into the region of the cervical spine.” 
 
 11. Based on the totality of the credible and persuasive evidence presented at 
the hearing, it is found and concluded that the situs of Claimant’s functional impairment 
extends beyond the arm at the shoulder into the cervical spine. In this regards, 
Claimant’s testimony about his functional limitations and constant neck pain and the 
medical report of Dr. John S. Hughes is found to be more credible and persuasive than 
the evidence presented by Respondents to the contrary, particularly the testimony and 
medical reports of Dr. Allison Fall. 
 
C.  Disfigurement. 
 
 12. Claimant sustained a serious permanent disfigurement to areas of his body 
normally exposed to public view, which entitled him to additional compensation. As a 
result of the work injury, Claimant has a visible disfigurement to the body consisting of 
five arthroscopic surgery scars and a lax right shoulder which was viewed by the ALJ at 
the hearing. Therefore, disfigurement of $2,000 is awarded pursuant to Section 8-42-108 
C.R.S. 

 

ORDER 

 It is therefore ordered that: 

1. Claimant sustained his burden of proof to establish that he has a functional 
impairment that extends beyond the arm at the shoulder sufficient to warrant a 



  

whole person rating.  Claimant shall receive Workers’ Compensation benefits 
based on the whole person impairment rating. 

2. Insurer shall pay $2,000 for disfigurement. Section 8-42-108 C.R.S. 

 The insurer shall pay interest to Claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

 All matters not determined herein are reserved for future determination. 

 If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 18, 2012_ 

Margot W. Jones 
Administrative Law Judge 
Office of Administrative Courts 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-594-683 
 

SUPPLEMENTAL ORDER 
 
   

PROCEDURAL MATTERS 
 
 At the conclusion of the June 11, 2012 session of the hearing, the ALJ 
ordered interim briefs on issues concerning an alleged conflict of interest of 
William Woo, M.D., the Director of Occupational Medicine with the Self-Insured 
Employer; penalties for the alleged dictation of medical care to Dr. Woo, and 
whether the statute of limitations concerning penalties applies.  The issue of 
penalties for alleged dictation of medical care stands on its own, separate merits, 
and penalties were orally denied at the conclusion of the Claimant’s case-in-chief, 
and that denial is hereby re-affirmed as herein below specified.  The issue of 



  

whether or not Dr. Woo has a sufficient appearance of conflict of interest, or actual 
conflict of interest, to warrant his disqualification as the authorized treating 
physician (ATP), and the striking of his opinions, or whether his opinions should be 
weighed accordingly is a separate issue.    
  
 During the course of the June 11th session of the hearing, the ALJ deferred 
to, and became bound by, Pre-Hearing ALJ (PALJ) Craig Eley’s in camera 
inspection and determinations concerning the Self-Insured Employer’s Claims or 
Case File in this matter.  PALJ Eley examined the Respondent’s Privilege Log, 
and he furnished the non-privileged matter to the parties prior to June 11th.  The 
ALJ herein elects to be bound by PALJ Eley’s determinations in this regard.  Also, 
during the course of the June 11th session, the Claimant requested that the ALJ do 
an in camera inspection of the Self-Insured Employer’s personnel files for Dr. Woo 
and *D, the de facto claims manager of the Self-Insured Employer, who works in 
conjunction with *S Claims Management Services, the third-party administrator.  
The Claimant’s counsel alleged that he could not conduct an effective cross-
examination of *D and Dr. Woo (both of whom the Claimant listed as adverse 
witnesses to be called for cross examination in the Claimant’s case-in-chief).  The 
ALJ did an in camera inspection of these two personnel files.  The Respondent 
took the position that the personnel files were subject to *D’s and Dr. Woo’s rights 
of privacy, in toto, and no parts thereof should be furnished to the Claimant.  The 
ALJ ordered Respondent’s counsel to make suggested redactions and then 
furnish the ALJ with both the redacted and the un-redacted personnel files.  The 
Respondent’s counsel redacted most meaningful information, leaving innocuous 
personnel files.   Among other things, the redactions concern exact amounts of 
bonuses paid to Dr. Woo and workers compensation-related performance criteria 
for *D.  The ALJ infers that without exact monetary amounts of bonuses, the mere 
fact of bonuses would border on the meaningless, e.g., a free lunch at Chili’s may 
not be sufficient to influence anything whereas bonuses in the thousands, or tens 
of thousands,  of dollars would create an appearance of conflict and undue 
influence, if related to containing workers compensation costs for the Self-Insured 
Employer, specifically, in light of the fact that Dr. Woo changed his opinion in 
December 2004 to an opinion that the Claimant’s work-related injury was only a 
temporary sprain from which the Claimant fully recovered as of December 2004, 
which amounts to an opinion of zero permanent impairment and no permanent 
medical restrictions.   The ALJ infers and finds that treatment without regard to the 
costs thereof would be unlikely to yield bonuses.  The whole point is that the 
Claimant could find specific information useful for cross examination, information 
ordinarily discoverable wherein the Respondent is the only source of this 
information. See Hawkins v. District Court, 638 P.2d 1372 (Colo. 1982) 
[information that leads to discoverable evidence and is not otherwise available, 
without great hardship if at all, should be produced by the opposing side].   Without 
it, the Claimant is hamstrung in her ability to cross examine.  Nonetheless, the ALJ 
will not violate the privacy rights of Dr. Woo, if Dr. Woo chooses not to voluntarily 
produce his personnel file, a right which he could have waived.  The same is true 
for *D’s personnel file.   If Dr. Woo and *D assert their privacy rights in toto, and do 
not voluntarily waive produce their personnel files, the question is “what is it that 



  

they wish to conceal?”  Under the circumstances,  the ALJ draws adverse 
inferences concerning an appearance of conflict of interest affecting Dr. Woo’s 
changed opinion, after maximum medical improvement (MMI) [that the Claimant’s 
work-related injury was only a temporary phenomenon, .and the Claimant had fully 
recovered without restrictions, from the admitted injury], contrary to his earlier 
opinion.   Also, the Claimant would be hamstrung in cross-examining *D and how 
her conversations with Dr. Woo factored into the 180 degree reversal in Dr. Woo’s 
opinions.   Without the Respondent voluntarily making Dr. Woo’s and *D’s 
personnel files available to the Claimant, the ALJ draws adverse inferences 
against the testimony of both individuals, in weighing their credibility, specifically, 
that information in their personnel files would support a conflict of interest and/or 
appearance of conflict of interest, thus, tainting Dr. Woo’s changed opinion.  
 
               Indeed, the consequences of not voluntarily producing discovery 
evidence, although a Hobson’s choice, can be dire.  See United Nuclear Corp. v. 
General Atomic Co., 629 P.2d 231. 26 A.L.R. 4th 705 (N.M. 1980) [the Supreme 
Court of New Mexico affirmed the entry of an approximate $2.1 billion default 
judgment for the plaintiff, based on the defendant’s failure to produce documents 
housed in Canada.  The defendant alleged that it would be in violation of the 
Canadian Uranium Security Act if it produced the documents.  Put simply, the 
Court indicated that it did not want the defendant to be in violation of Canada’s 
laws, but it had no choice other than to grant a default judgment in favor of the 
plaintiff].  The consequences in the present case are not as dire because “bad 
faith” has not been alleged or established.  The potential consequences herein 
would be to either strike the opinions of Dr. Woo, or simply to weigh them 
accordingly, in light of the appearance of conflict; and, to draw adverse inferences 
from Dr. Woo and *D not voluntarily producing  
their personnel files in order to enable the opposing side to effectively cross 
examine them.  The ALJ determines that weighing Dr. Woo’s opinions, in light of 
his limitation of information upon which to cross examine is the appropriate 
determination, and this weighing was reserved until the conclusion of all the 
evidence. 
 
              Other than the in camera inspection of the personnel files and the 
in-hearing orders thereon, the evidence was frozen as of the time the hearing 
commenced on June 11th.   
 

ISSUES 
  
  In the Application for Hearing, the issues designated by the Claimant for 
hearing were permanent total disability (PTD); overcoming the Division 
Independent Medical Examination (DIME) of John Douthit, M.D., conducted 
approximately 7 years after the admitted maximum medical improvement (MMI) 
date of July 14, 2004; penalties against the Respondent for alleged dictation of 
medical care to Dr. Woo; and, bodily disfigurement.  In the Case information Sheet 
(CIS), filed by the Claimant on June 4, 2012, the Claimant added the issue of 
“spoliation” of evidence relative to Dr. Douthit’s 2011 DIME, allegedly based on the 



  

Respondent’s failure to file a Final Admission of Liability on Dr. Woo’s changed 
opinion of no impairment and no restrictions of December 2004. 
 
 In the Response to Application for Hearing, the Respondent endorsed the 
issues of statute of limitations on penalties; and statutory offsets and credits to 
which the Respondent is entitled; overcoming Dr. Douthit’s DIME; apportionment 
of PTD benefits; and, intervening cause.  In the Respondent’s CIS, filed June 5, 
2012, the Respondent reiterated the issues designated in the Response to 
Application for Hearing.  Although the Respondent indicated in the course of the 
July 16, 2012 session of the hearing that it was alleging that the Claimant had 
misled the Self-Insured Employer concerning her ability to do the job for the 
Employer at the time of hiring, the Respondent has never specifically alleged the 
affirmative proposition of “reduction of benefits” by 50%, pursuant to § 8-42-112 
(1) (d), C.R.S.   Therefore, this affirmative defense has been waived and the 
matter may only be considered for the purpose of making credibility 
determinations.  See Kersting v. Indus. Comm’n, 39 Colo. App. 297, 567 P.2d 394 
(1977).  
 
 The standard of proof on PTD, penalties and the Respondent’s affirmative 
defense of statute of limitations on the penalty issues is “preponderance of the 
evidence.”  There is no persuasive evidence disputing the MMI date of July 14, 
2004.  The standard of proof for overcoming DIME Dr. Douthit’s opinion that the 
left upper extremity (LUE) is not causally related to the August 20, 2003 
compensable injury is clear and convincing evidence.”  The standard of proof on 
his scheduled impairment rating of 8% RUE, as well as his stated permanent 
medical restrictions, is “preponderance of the evidence.”  The presumptive effect 
of a DIME’s opinions, in the first instance (with a “clear and convincing” standard 
of proof) applies to determinations of MMI and degree of whole person medical 
impairment.  See § 8-42-107 (8) (b) (III), C.R.S.  Because the issues of whole 
person permanent medical impairment and/or MMI inherently require a 
determination regarding the cause of a claimant’s condition, a DIME physician’s 
opinion that a causal relationship between a work-related injury exists or does not 
exist is given presumptive effect and must be overcome by clear and convincing 
evidence. See Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  Also see Egan v. Indus. Claim Appeals office, 971 P.2d 664 (Colo. App. 
1998).   Dr. Douthit’s scheduled rating of 8% right upper extremity (RUE) is not 
entitled to presumptive effect to be overcome by clear and convincing evidence.  It 
may be overcome by preponderant evidence.  Because Dr. Douthit re-affirmed the 
MMI date of July 14, 2004, the “clear and convincing” standard was triggered on 
the issue of MMI. Dr. Douthit’s DIME did not determine whole person permanent 
impairment and it adopted the ATP’s (Dr. Woo’s)  July 14, 2004 MMI date. 
 
ALLEGATION OF ERROR BY ALJ DOING AN IN CAMERA INSPECTION OF 
THE PERSONNEL FILES OF DR. WOO AND MICHELLE HORNER,;NOT 
ALLOWING THE DOCUMENTS IN EVIDENCE; AND, DRAWING ADVERSE 
INFERENCES AGAINST DR. WOO AND MICHELLE HORNER BECAUSE THEY 
CHOSE NOT TO PRODUCE THEIR PERSAONNEL FILES, THUS, ACCORDING 



  

TO THE RESPONDENTS, CREATING BIAS IN THE alj AND TAINTING THE 
ENTIRE PROCEEDINGS. 
 
 The Respondents cite no persuasive authority in support of this argument.  
Indeed, if the Respondents believed that the ALJ became biased, thus, tainting the 
entire proceedings, they should have moved to disqualify the ALJ when he 
announced that he would draw adverse inferences if Woo’s and Horner’s 
personnel files were not voluntarily produced instead of waiting until the conclusion 
of the hearing at which time the Respondents realized that they had not prevailed.  
Indeed, the ALJ infers here that the slinging of allegations of bias is a strategic 
ploy to get another bite of the apple. 
 
 A party’s failure to promptly assert known grounds for disqualification may 
constitute a waiver of the party’s right to seek disqualification.  Aaberg v. Districrt 
Court, 136 Colo. 525, 528, 319 P.2d 491, 493-94 (1957).  Also see People in the 
Interest of S.G., 91 P.3d 443, 449 (Colo. App. 2004).  It would be a plausible 
inference that counsel for the Claimant raised the allegations of “prejudgment,” as 
an after-thought after losing the case.  Indeed, where a motion to disqualify a 
judge is not supported by an affidavit as required by CRCP, Rule 97, the Supreme 
Court indicated that the statements made in the motion were made with reckless 
disregard as to their truth or falsity.  People v. Thomas, 925 P.2d 1081 (Colo. 
1996).  Lastly, there is no refuge in the First Amendment if a lawyer makes 
speculative accusations that raise doubts as to a judge’s impartiality.  United 
States v. Cooper (In re Zalkind), 872 F.2d 1 (1st Cir. 1989).  A review of the entire 
transcripts of the three sessions of the hearing demonstrate that the “prejudgment” 
allegation is a speculative conclusion without foundation. 
 
   

SUPPLEMENTAL FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
PRELIMINARY FINDINGS 
 
 1.   The Claimant had a 15 to 20 year history of bilateral carpal tunnel 
syndrome prior to her employment with the Employer (during which time she wore 
splints and proceeded to surgery on the left hand).  Also, she had been advised to 
undergo surgery on her right hand, prior to her employment with the Employer, but 
she declined to do so (in part because the left hand surgery did not go well).  She 
also applied for Federal Social Security Disability (SSDI) benefits, which were 
denied.       
 
 2. The Claimant had been working for the Employer for just over two 
months, as a registered nurse (RN) at the time of her work injury.  She was hired 
on June 16, 2003, and she suffered an ultimately admitted aggravating injury to 
her right wrist on August 20, 2003.  She also alleges injuries to her left wrist and 



  

elbows as well, the work relatedness of which is in controversy.   The DIME of 
seven years later, John Douthit, M.D., relying significantly on the opinion of the 
Claimant’s ATP in 2003 and 2004, William Woo, M.D., an employee of the Self-
Insured Employer, and the Claimant’s previous Independent Medical Examiners 
(IMEs), John S. Hughes, M.D. and David J. Conyers, M.D., were of the opinion 
that the Claimant’s work-related injuries were limited to her right wrist.   The 
Claimant’s recent IME, Jack Rook, M.D., is of the opinion that the Claimant’s LUE 
condition is related to the admitted injury of August 20, 2003 (Claimant’s Exhibit 5, 
Report of January 16, 2011). 
 
 3. The Amended Final Admission of Liability (FAL), mailed October 10, 
2011, admits for an average weekly wage (AWW) of $1,149.19, 2/3rds of which is 
$766.05, which exceeds the statutory maximum temporary total disability (TTD) 
and permanent total disability (PTD) weekly benefit of $658.84 for fiscal year (FY) 
2003/2004.  The FAL admits for permanent scheduled impairment of 8% RUE, 
pursuant to Dr. Douthit’s DIME opinion, variable temporary partial disability (TPD) 
benefits from October 8, 2003 through October 14, 2003.  The FAL denies liability 
for post maximum medical improvement (MMI) maintenance medical benefits 
(Grover medicals).  The FAL amounts to an evidentiary admission by the 
Respondent, however, because the Claimant challenged it by requesting a 
hearing, the outcome could go either way after hearing.  In other words, although 
the Respondent admitted liability, the FAL does not establish a floor on degree of 
permanent disability or MMI. 
 
 4. William Woo, M.D., the Self-Insured Respondent’s Director of 
Occupational Medicine, was the Claimant’s authorized treating physician (ATP) in 
2003/2004.  In a report dated July 14, 2004, he determined that the Claimant had 
reached maximum medical improvement (MMI) as of that date with a permanent 
scheduled impairment of 12% of the right upper extremity (RUE).  He assigned 
permanent medical restrictions for the RUE of 5 lbs maximum lifting; 10 lbs 
pushing and pulling and no forceful gripping, grasping or twisting with the 
right hand or wrist.  He determined that the Claimant’s left upper extremity (LUE) 
condition was not work related, but pre-existing.  The Respondent did not file a 
Final Admission of Liability (FAL) on this opinion, at any time.  Indeed, the 
Respondent did not file a FAL until 2011, after ALJ Bruce Friend ordered it to do 
so. 
 
 5. The Claimant sustained a previous work-related injury on July 8, 
1997, wherein the diagnosis was nonspecific low back pain.  Henry J. Roth, M.D. 
gave the Claimant permanent restrictions of maximum materials handling of 15 
lbs; pushing limited to 15 lbs; pulling limited to 15 lbs; no squatting, 
crawling.   Dr. Woo’s restrictions of July 14, 2004 were more restrictive than Dr. 
Roth’s 1997 restrictions, thus, giving rise to an inference and finding of the work-
related aggravation of the RUE on August 20, 2003.  While working at Iliff Care 
Center, the Claimant sustained injuries including a right hand contusion and right 
wrist sprain on April 1, 2000.  She received restrictions of no lifting, no 
pushing/pulling over 10 lbs.  These restrictions were less restrictive than Dr. Woo’s 



  

July 14, 2004 permanent restrictions.  Indeed, the Respondent’s argument that a 
temporary exacerbation occurred on August 20, 2003 implicitly requires a return to 
the pre-August 20, 2003 baseline for the RUE, which, at its most restrictive, would 
restrict the Claimant to 10 lbs lifting/pushing/pulling.  The Claimant returned to Dr. 
Woo’s permanent restrictions of 5 lbs. no lifting; and 10 lbs. no 
pushing/pulling.  Consequently, there never was a return to pre-August 20, 2003 
baseline.  The Claimant was more restricted after the August 20, 2003 incident. 
 
 6. In her Pre-Employment Evaluation and Questionnaire, dated June 2, 
2003 (Respondent’s Exhibit R), the Claimant indicated low back pain, left hand 
carpal tunnel of 1999, and in response to the catch-all question “Relative to this 
job, is there any health-related condition for which you require accommodation (i.e. 
job modification), or structural changes to the work area,” the Claimant answered 
“None at all –I’ve been working ever since.”  Based on this answer and the 
omission of the previous “right carpal tunnel” problem, the Respondent alleges that 
the Claimant misled the Self-Insured Employer about her ability to do the RN job 
offered.  The Claimant explained in her hearing testimony on July 16, 2012 that 
she did not intentionally omit reference to the right carpal tunnel problems.  Since 
the Respondent had the Claimant execute medical release authorizations for 
previous medical history, the Claimant assumed that the Respondent knew about 
her previous right carpal tunnel problems.  Indeed, the Claimant passed the 50 lbs 
pushing/pulling test in the pre-employment evaluation and the Claimant’s hearing 
testimony corroborates that she’s “been working ever since.”  More importantly, 
the Claimant was able to perform the RN job for the Self-Insured Employer, 
without difficulty, up until the time of her aggravating right wrist injury of August 20, 
2003.  Although the Respondent somehow implies that the Claimant’s employment 
with the Respondent should have been void ab initio, the Respondent did not 
timely assert its affirmative proposition that the Claimant misled the Respondent 
concerning her ability to do the job, invoking the provisions of § 8-42-112 (1) (d), 
C.R.S.  Indeed, the fact that the Claimant passed the 50 lbs. pushing/pulling test 
and was able to do her RN job without difficult until her admitted injury of August 
20, 2003 belies the idea that the Respondent was misled about the Claimant’s 
ability to do the job.   
 
 7. After the MMI date of July 14, 2004, Douglas E. Hemler, M.D. 
performed an Independent Medical Examination (IME) on behalf of the 
Respondent on November 14, 2004.  Dr. Hemler’s opinion is that the Claimant’s 
injury at the Iliff Care center in 2000 was “much more consistent from an injury 
basis to cause aggravation (emphasis supplied) than the [Respondent] injury.  
This opinion is in the nature of a medico-legal opinion.  It is contradicted by Dr. 
Douthit’s DIME opinion and the Respondent’s subsequent FAL of 2011.  The ALJ 
rejects this opinion as being contrary to the weight of the evidence.  Dr. Hemler 
concluded that the Claimant had sustained a short-lived right wrist flexor strain and 
that she had fully recovered without sequelae as of September 3, 2003.  Dr. 
Hemler’s opinion does not make it highly probable, unmistakable and free from 
serious and substantial doubt that Dr. Douthit’s DIME opinions are erroneous.  
Indeed, Dr. Hemler’s opinions are on the light side of medical scholarship and the 



  

ALJ accords minimal weight to them.  After reviewing Dr. Hemler’s report, Dr. Woo 
changed his opinion in December 2004, and he agreed that the Claimant’s right 
upper extremity condition (RUE) had fully resolved as of September 3, 2003. In the 
interim between Dr. Woo’s original opinion and his changed opinion, he had 
conversations about the Claimant’s case with *D, de facto claims administrator for 
the Self-Insured Employer.  Dr. Woo’s changed opinion is contradicted by the 
2011 opinion of DIME Dr. Douthit, and Dr. Woo’s changed opinion does not reveal 
that it is highly probable, unmistakable and free from serious and substantial doubt 
that Dr. Douthit’s 8% RUE rating was in error.  Indeed, Dr. Woo’s total about face 
can be explained, inferentially, by his dual position as more fully outlined below 
because the question looms large, “why did Dr. Woo do a total about face in his 
opinion?” 
 
 8. On December 27, 2004, Dr. Woo wrote a letter to Brad J. Miller, 
Esq., attorney for the Respondent, changing his opinion to the following:  “I would 
agree with the report of Dr. Hemler who stated that the work injury on August 20, 
2003 (the admitted injury in question) ‘was a relatively short-lived (emphasis 
supplied) right wrist flexor strain.’ “  The ALJ infers and finds that Dr. Woo had 
changed his opinion to zero permanent impairment on the part of the Claimant as 
of December 27, 2004, with no medical restrictions.  The ALJ draws a plausible 
adverse inference that Dr. Woo’s conversations with *D played some role in his 
changed opinion.  To say the least, the situation does not “smell good.”  .Dr. Woo 
did not change his former opinion that the Claimant had reached MMI on July 14, 
2004.  In the letter, Dr. Woo states that he is Medical Director of Employee 
Occupational Health Services for the Self-Insured Employer (Claimant’s Exhibit 6).  
No Final Admission of Liability (FAL) was filed, based on Dr. Woo’s changed 
opinion, for the next five and a half years. On July 19, 2010, ALJ Bruce Friend 
issued an Order to Compel the Respondent to file a FAL.  Thereafter, the Claimant 
requested a DIME, which was performed by Dr. Douthit on July 25, 2011.  The 
Respondent did not file a FAL until October 10, 2011, after receiving DIME Dr. 
Douthit’s opinion.  The Amended FAL was based on Dr. Douthit’s DIME opinions.  
The Amended FAL constitutes a judicial admission that the Claimant sustained 
permanent scheduled impairment of 8% RUE, contradicting Dr. Woo’s changed 
opinion of zero impairment.  At the last session of the hearing, the Respondent 
disingenuously argued that because the Claimant objected to the FAL and 
requested a hearing, Respondent had, therefore, admitted to nothing and could 
repudiate any admissions they made.  The ALJ rejects this argument.  
Respondent cannot repudiate the evidentiary admissions that it made. 
 
 9. The ALJ infers and finds that the Respondent took no significant 
action, with respect to admitting permanent impairment, based on Dr. Woo’s 
changed opinion of December 27, 2004, until it filed a Notice and Proposal for a 
DIME on December 22, 2006.   The Claimant argues that the Respondent should 
have filed a timely FAL for zero impairment after Dr. Woo changed his opinion, in 
order that a timely DIME could have been requested in early 2005.  The 
Respondent filed a General Admission of Liability (GAL) on October 29, 2003 and 
no subsequent admissions were filed until 2011. The ALJ notes and finds that ATP 



  

Dr. Woo’s first opinion is that the Claimant sustained a 12% scheduled impairment 
of the RUE and reached MMI on July 14, 2004.  None of the physicians disagree, 
including the Claimant’s own recent IME, Dr. Rook, that the Claimant reached MMI 
on July 14, 2004.  Dr. Rook, unlike other physicians, is of the opinion that the 
Claimant’s LUE condition is related to the original admitted injury of August 20, 
2003.  Dr. Rook rated the Claimant’s RUE impairment at 24% RUE and 19% LUE.  
He did not indicate that a whole person rating was more appropriate nor did he 
implicate the Claimant’s whole person.  The ALJ infers and finds that neither Dr. 
Rook nor any other examining physician indicated that a whole person rating was 
appropriate.  Dr. Douthit’s DIME opinion is that the Claimant sustained an 8% RUE 
impairment.  Because a scheduled rating, although made by a DIME, is not 
subject to the presumptive effect of whole person DIME ratings, Dr. Douthit’s 
scheduled impairment rating of 8% RUE is subject to a preponderance standard of 
evidence. 
 
 10. In Exum v. Southest Memorial Hospital, W.C. No. 4-395-163 [Indus. 
Claim Appeals Office (ICAO), January  5, 2001], ICAO indicated that a party must 
directly address the first MMI opinion after a GAL is filed and cannot simply adopt 
a subsequent change of opinion.   The Respondent did not address Dr. Woo’s first 
MMI opinion until 2011 when it filed a FAL, based on DIME Dr. Douthit’s adoption 
of Dr. Woo’s first MMI opinion in 2011. 
 
Respondent’s de facto claims administrator   
 
 11.  *D's (the Respondent’s de facto claims administrator  in conjunction 
with *S) testimony on July 11, 2005, was that she had conversations with Dr. Woo 
about this claim that were not documented.  *D manages the Occupational Health 
Department for the Self-Insured Employer, and she is the de facto claims 
administrator (Hearing. Tr., July 11, 2005, p. 252, lines 21-22).   
 
  Q Did you ever talk to Dr. Woo about it? 
 
  A Yeah, I believe I did. 
 
  Q When did you talk to Dr. Woo about it? 
 
  A I'm not real sure.  I mean Dr. Woo and I have conversations, 
   you know, fairly often, regularly about many things. 
 
(Hearing. Tr., July 11, 2005, p. 264, lines 18-25). 
 
  Q How often did you talk to Dr. Woo about this case? 
 
  A I can't tell you how often.  There has been a few times. 
 
  Q And what did these conversations entail? 
 



  

  A They entailed my question of whether or not this  
   exacerbation was actually work related.  And Dr. Woo's 
   opinion is that he treats the person and he gives them 
   the medical care that they need. 
 
   He doesn't make a decision about whether a claim is 
   accepted or denied.  And he has told me that, that's my 
   job, which it is.  I work with *S.  I work with the 
   TPA and I make those decisions about the claims. 
 
  Q So you raised questions with Dr. Woo regarding the 
   work relatedness of the Claimant's injuries during her 
   treatment with Dr. Woo; is that correct? 
 
  A Yes, but it did not change a thing.  Dr. Woo medically 
   treats everyone to their MMI.  That's what he does. 
 
(Hearing. Tr. July 11, 2005, p. 265, line 14 to p. 266, line. 13). 
 
  Q Can you give us an estimate of how many times 
   you talked to Dr. Woo about the work relatedness  
   of this? 
 
  A No, I cannot.  I can't - - not very many times. He's the 
   medical director for all of Exempla's Employee Health. 
   I talk to him about everything. 
 
  Q But you agree that he was stating on these medical 
   records, as we have already seen, that the right arm was 
   work related, correct? 
 
  A That's what I understood, yes. 
 
  Q And that's what you were trying to get him to change his 
   opinion on, correct? 
 
  A No, absolutely not.  I cannot influence Dr. Woo to change 
   his opinion.  I cannot do that.  It does not happen. 
 
  Q But did you try? 
 
  A No, I did not try. 
 
  Q Then why were you talking to him? 
 
  A Because I was sharing with him that I thought that there 
   had been an intervening event. 



  

 
  Q And yet he continued to maintain that it was work related? 
 
  A He continued to treat. 
  
  Q And he maintained that the right arm was work related 
   until receiving a letter from ___, correct? 
 
  A To be honest, I don't know really at what point he changed. 
 
(Hearing Tr., p. 268, line 4, to p. 269, line 12).  
 
 12. The Claimant called *D for cross examination at the July 16, 2012 
session of the hearing.  Her demeanor was evasive, not helpful to finding the truth, 
and not straight-forward.  When confronted with her previous 2005 testimony, she 
could remember very little.  When asked if she made decisions on which claims to 
admit or deny, she indicated that *S, the third party administrator, made the 
decisions in consultation with her.  When asked if she spoke about workers’ 
compensation cases with Dr. Woo, she said “sometimes.”  She implied that she 
had very little to do with decisions on claims.  She further implied that workers 
compensation cost containment was not relevant to her functions.  In a company 
newsletter (Claimant’s Exhibit 32), she was interviewed and said that “[Self-
Insured Employer] had over 700 employee injury reports in 2010, less (emphasis 
supplied) than in previous years.”  She stated: “Our goal is to see 100 percent of 
our employees fully recovered and returned to their current positions.”  With 
respect to the interview, *D said that she had just given information that her staff 
had put together.  The ALJ infers and finds that this commendable goal has an 
important secondary benefit for the Self-Insured Employer ---workers 
compensation cost containment. 
 
 13. When the ALJ asked *D at the July 16, 2012 session, if she had to 
check with management on making recommendations to *S on acceptance or 
denial of claims, she said: “I am management.”  *D would have us believe that *S, 
the third-party administrator, called the shots on decisions with respect to 
admitting or denying a claim and the Self-Insured Employer had little to do with 
these decisions.  *D was vague on this subject.  The ALJ infers and finds that *D’s 
testimony in this regard defies reason and common sense, against a backdrop of 
the totality of the evidence.  *D, who is “management” and who takes pride in 
workers compensation cost containment (Claimant’s Exhibit 32) would have us 
believe that her opinions on dealing with a claim count for very little, whereas *S 
(which is neither on the premises nor closely in touch with a workers’ 
compensation case) “calls the shots.”  The ALJ infers and finds that *D’s opinions 
in this regard, expressed to *S, are compelling to *S.  It is unlikely that *S would go 
against the Self-Insured Employer’s (*D’s) preferred handling of a workers’ 
compensation claim.  *D testified that she never told Dr. Woo what to do and she 
believed that she had done nothing wrong.  The ALJ infers and finds that by 
discussing details of the Claimant’s case with Dr. Woo, e.g., “is there impairment?  



  

When is she going to be at MMI, before Dr. Woo had changed his opinion, *D 
exerted a subtle appearance of influence on Dr. Woo to change his opinion to zero 
permanent impairment and no permanent restrictions.  Indeed, the ALJ does not 
even need to draw adverse inferences based on Horner’s declining to voluntarily 
produce her personnel file.  The ALJ infers and finds that a reasonable person in 
possession of all the facts concerning *D’s conversations with Dr. Woo would 
harbor doubts as to the lack of taint and an appearance of impropriety in Dr. Woo 
changing his opinion to zero permanent impairment and no permanent restrictions. 
 
STATUTE OF LIMITATIONS ON PENALTIES FOR ALLEGED DICTATION OF 
MEDICAL CARE 
 
 14.  The Claimant, as a reasonable person, reasonably should have 
known that penalties for allegedly dictating medical care were warranted, as of 
2005.  The Claimant first alleged penalties, for allegedly dictating medical care, on 
October 21, 2011, in her Application for Hearing, over six years after *D’s July 11, 
2005 testimony before ALJ Bruce Friend. 
 
  15.  At the time of the first deposition with Dr. Woo in 2005, the contact 
with *D had not been revealed by Dr. Woo.  (Dr. Woo Depo. Tr., June 13, 2005).   
It was revealed, however, in the undisputed hearing testimony of *D on July 11, 
2005.  At that point, the Claimant, as a reasonable person, reasonably should 
have known that penalties for the alleged dictation of medical care by *D to Dr. 
Woo could be warranted.  The issue of workers compensation penalties was first 
raised in the Claimant’s Application for Hearing, dated October 21, 2011, a little 
over six years after *D’s July 11, 2005 testimony. 
 
 16. There was no persuasive evidence in the Claimant’s case-in-chief 
that the Claimant did not reasonably know that penalty claims may be warranted 
as of 2005, or that the statute of limitations was tolled for several years because 
of, e.g., a legal disability on the Claimant’s part that prohibited her from timely 
asserting penalty claims.  Therefore, the ALJ finds that the statute of limitations 
was not tolled after April or August 2005.  Thus, over six years had elapsed until 
the Claimant gave the Respondent notice of penalty claims.  Therefore, all penalty 
claims are barred by one-year statute of limitations applicable to penalty claims. 
 
DR. WOO’S CHANGED OPINION AFTER MAXIMUM MEDICAL IMPROVEMENT 
 
 17. After the MMI date of July 14, 2004, Douglas E. Hemler, M.D. 
performed an Independent Medical Examination (IME) on behalf of the 
Respondent on November 14, 2004.  The cornerstone of Dr. Hemler’s IME opinion 
is that the Claimant’s 2000 injury at Iliff Care Center was “much more consistent 
from an injury basis to cause aggravation (emphasis supplied) than the [Self-
Insured Employer] injury of August 20, 2003.  The term “aggravation” possesses 
medico-legal characteristics.  Dr. Hemler’s causality opinion in this regard is 
contradicted by the DIME opinion of Dr. Douthit, which must be overcome by clear 
and convincing evidence, and by the Respondent’s action of filing a FAL in 2011, 



  

admitting to the permanency of the Claimant’s RUE injury of August 20, 2003.  Dr. 
Hemler concluded that the Claimant had sustained a short-lived right wrist flexor 
strain and that she had fully recovered without sequelae as of September 3, 2003.  
Indeed, Dr. Woo purports to base his changed opinion on Dr. Hemler’s opinion.  
As previously indicated, however, based on the adverse inferences of conflict of 
interest on Dr. Woo’s part, it is difficult if not impossible to segregate the effects of 
Dr. Hemler’s opinion and Dr. Woo’s conflict of interest, or appearance of conflict, 
on his changed opinion.  The ALJ finds that Dr. Hemler’s opinion on lack of 
causality amounts to a mere difference of opinion with the DIME doctor’s causality 
opinion, and it does rise to the level of making it highly probable, unmistakable and 
free from serious and substantial doubt that Dr. Douthit was wrong in his causality 
opinion regard the cause of the Claimant’s RUE.   After reviewing Dr. Hemler’s 
report, Dr. Woo changed his opinion and he agreed that the Claimant’s RUE had 
fully resolved as of September 3, 2003.  The ALJ infers and finds that Dr. Woo 
changed his original opinion to an opinion that the Claimant had zero permanent 
impairment with no medical restrictions because of inferred undue influence by *D 
and a realization that he should be containing workers compensation costs for his 
Insurer-Employer.   Indeed, Dr. Woo’s total about face can be partially explained, 
inferentially, by his dual and conflicting position as more fully outlined below. 
   
 
DR. WOO’S APPEARANCE OF CONFLICT/BIAS  
 
 18. The contact that *D admits to having had with Dr. Woo is not 
documented in the medical records in this case.  As stated above, Dr. Woo 
testified before the Legislature that such communication should be in writing.  *D's 
testimony that she talks to Dr. Woo "about everything" is in contrast to Dr. Woo's 
testimony. 
 
  Q (BY MR. *T) What contact do you have with 
   *D? 
 
   MS. *U:  And I'm going to object to the form of 
   that question.  It's overly broad. 
 
   MS. *U:  And I'm going to object as to relevance. 
   This is a witch hunt. 
 
  A I see *D occasionally. 
 
  Q (BY MR. *T) And why would you have contact 
   with her? 
 
   MS. *U:  Misstates the doctor's testimony.  He  
   said he sees her on occasion. 
 
  A Your question again? 



  

 
  Q (BY MR. *T) Why would you have contact with her? 
 
  A I submit my mileage reimbursement to her. 
 
  Q Anything else? 
 
  A I see her at office meetings. 
 
  Q Anything else? 
 
  A Nothing specific I can remember right now. 
 
  Q Do you ever have contact with her regarding 
   particular cases? 
 
  A No.   (emphasis supplied)  
 
  Q Are you aware that she's already testified in this matter 
   that she had ex parte contact with you twice regarding 
   *G? 
 
  A I am not aware. 
 
  Q Do you recall her ever talking with you or trying to get  
   you to change your opinion regarding your treatment 
   with *G? 
 
   MS. *U:  Form and foundation. 
 
  A  I don't recall that. 
 
(Dr. Woo Depo. Tr., March 6, 2012, p. 37 line 7 to p. 38, line 13). 
 
In his testimony at the July 16, 2012 session of the hearing, Dr. Woo admitted that 
not documenting conversations with *D may not have been the best practice but it 
violated no requirements at the time. Further, he could remember even less in 
2012 than he remembered in 2005. His demeanor can be characterized as 
remembering very little but insisting that he did nothing wrong.   The ALJ infers 
and finds that an appearance of conflict can be subtle and, if there is an 
appearance, the idea of not having done anything wrong merits an explanation 
other than baldly asserting, “I did nothing wrong.”  Such an explanation was not 
forthcoming.  Dr. Woo’s assertion that he did nothing wrong is tantamount to him 
saying, I did nothing wrong and you’re just going to have to trust me on that.  Such 
a bald assertion does nothing to dispel the doubts about the changed opinion 
created by the appearance of conflict/bias. The ALJ infers and finds that if Dr. Woo 
had documented the conversations when they occurred, perhaps he would 



  

remember the conversations. The Respondent now relies on the fact that the law 
requiring documentation of such conversations did not become effective until 
2007.  Before the ”documentation” law became effective in 2007, Dr. Woo testified 
before the Legislature that such communication should be in writing so everyone 
can be copied on the communication.  Essentially, he testified that this was the 
best practice, yet he did not follow his own prescribed best practice.  He failed to 
document the communications with *D, and he claimed he did not recall the 
communications.  It is what is absent from the medical records that gives rise to a 
plausible inference of an appearance of bias that  has a bearing on the credibility 
of Dr. Woo’s changed opinion.   *D’s testimony concerning conversations that she 
had with Dr. Woo is undisputed.   
  
 19.  In 2005, Dr. Woo did not remember the conversations he was 
having with *D about the Claimant’s workers compensation case.  He also did not 
remember complaints regarding the Claimant's left arm.  The Claimant alleges she 
injured both arms lifting the patient and she told Dr. Woo about this at the 
beginning.  She used both arms to lift the patient.  This is discussed by Jack Rook, 
M.D., in his report.  Dr. Woo did not document any left hand complaints until 
December 4, 2003 (Claimant's Exhibit 7, p. 166-167, admitted into evidence on 
June 11, 2012).  Dr. Douthit, the DIME of 7 years later, incorrectly stated the first 
mention by Dr. Woo was December 23, 2002 (Claimant's Exhibit 4, p. 111, 
admitted into evidence).  Physical therapy notes, however, noted left hand 
complaints on September 17, 2003 (Claimant's Exhibit 9, pages 204-205, admitted 
into evidence).  Also on September 17, 2003, *D saw the Claimant (Claimant's 
Exhibit 8, p. 190, admitted into evidence).  *D does not note any left hand 
complaints on that date.  Id.  Nonetheless, DIME Dr. Douthitt’s opinion is that the 
LUE is causally unrelated to the August 20, 2003 compensable injury.  Dr. 
Douthit’s opinion in this regard is corroborated by the Claimant’s Independent 
Medical Examiners (IME) of 2005, John S. Hughes, M.D., and David Conyers, 
M.D.  Only Dr. Rook is of the opinion that the LUE is causally related; and, his 
opinion does not make it highly probable, unmistakable and free from serious and 
substantial doubt that Dr. Douthit’s DIME opinion on lack of causal relatedness of 
the Claimant’s LUE is in error.  The ALJ finds that the Claimant’s LUE condition is 
not related to the August 20, 2003 compensable injury.   
  
 20.  At the time of the first deposition of Dr. Woo on June 19, 2005, the 
contact with *D had not been revealed by Dr. Woo.  (Dr. Woo Depo. Tr., June 13, 
2005).   It was revealed, however, in the undisputed hearing testimony of *D on 
July 11, 2005. 
 
 21.   The Claimant requested additional discovery in an attempt to reveal 
all facts regarding Dr. Woo's alleged personal stake in this matter, including the 
production of the entire personnel files of Dr. Woo and *D.  The Respondent 
objected to the production of any parts of these personnel files on the basis of 
“relevancy” and the two individuals’ rights of privacy.  The ALJ sustained this 
objection, but indicated that he would draw adverse inferences, based on the 
Respondent’s failure to voluntarily produce any meaningful information regarding 



  

Dr. Woo’s possible stake in the Self-Insured Employer’s workers compensation 
cost containment.  The ALJ, therefore, infers and finds that the personnel files of 
Dr. Woo and *D support a conflict of interest, or appearance of conflict, which 
undermines the credibility of Dr. Woo’s changed opinion.  
 
DR. WOO’S OPINIONS 
 
 22.  Although the penalty claim is barred by the statute of limitations, 
there is still an issue concerning whether Dr. Woo’s opinions should be stricken 
and his testimony in the Respondent’s case-in-chief barred, or whether the ALJ 
should weigh his testimony accordingly, if an appearance of bias, or a conflict, is 
established.  Striking his testimony and opinions would be drastic, unwarranted, 
and would undermine some of the early factual foundations of the present case.  
Weighing the effect of the conflict of interest/ appearance of conflict/bias into the 
credibility of Dr. Woo’s changed opinion is appropriate under the circumstances. 
  
 23. On August 31, 2009, Dr. Woo testified before the Legislature (Dr. 
Woo March 16, 2012 Deposition, Exhibit 2).  Dr. Woo was questioned regarding ex 
parte communications between an insurance company and a physician without the 
patient being present.  Id. p.10.  Dr. Woo stated: 
 
  Yes, I think your point is well taken that any inquisitions or  
  inquiries from an insurer should be in writing and then they  
  can either respond to it so that everybody can be copied on that.   
  We don't have a specific policy on that, and I wouldn't say that  
  all insurers do that. Id.   
 
Therefore, Dr. Woo acknowledged that communication between an insurer and a 
physician should be documented so everybody can be copied on the 
communication.  This was subsequently codified in § 8-43-404 (5) (c), C.R.S. 
(2007), which requires a physician to document communication if the patient is not 
present.  It must be noted that Dr. Woo testified that the inquiries should be in 
writing yet he also acknowledged that the Self-Insured Employer did not have a 
policy on this issue.   
  
 24. The conflict of interest/appearance of conflict/bias that the Self-
Insured Employer and Dr. Woo have is problematic because Dr. Woo has a dual 
capacity with the Self-Insured Employer: (1) he is part of the management of the 
Occupational Medicine Department; and, (2) he was the Claimant’s ATP.  It is 
problematic because all of the subsequent physicians in this case have had to rely 
on Dr. Woo's reports regarding the work injury.  Dr. Douthit, the DIME of 7 years 
later, specifically cited Dr. Woo's records in making his (Dr. Douthit’s) findings in 
this case (Claimant's Exhibit 4, pp. 110-111).  Dr. Douthit relied on the medical 
records to determine that the LUE is not related.  Id.  But, according to *D, Dr. 
Woo was not noting everything in the medical record that occurred in this claim.  
*D had direct access to the medical records because she made notes in the file as 
a RN (Claimant's Exhibit 8, p. 190).  This belies her assertion that she had nothing 



  

to do with the medical aspects of the Claimant’s case.   Nonetheless, the totality of 
the evidence fails to overcome Dr. Douthit’s opinion that the LUE is not causally 
related to the August 20, 2003 injury by clear and convincing evidence, and the 
ALJ so finds. 
 
 25.       Because the Claimant could not discover Dr. Woo’s and *D’s 
personnel files,  her counsel could not conduct a fully effective cross-examination 
of *D and Dr. Woo (both of whom the Claimant listed as adverse witnesses to be 
called for cross examination in her case-in-chief).     The ALJ infers and finds that 
without exact monetary amounts of bonuses paid to Dr. Woo, the mere fact of 
bonuses would border on the meaningless, e.g., a free lunch at Chili’s may not be 
sufficient to influence anything whereas bonuses in the thousands of dollars could 
have an influence.  The Claimant could have found specific information in the 
personnel files that is not available anywhere else and which would be useful for 
cross examination.  Without it, the Claimant was hamstrung in her ability to cross 
examine.  Nonetheless, no one wants to violate the privacy rights of Dr. Woo or 
*D.  Because of the non-production of the personnel files requested in discovery,  
the ALJ draws adverse inferences on the content thereof as it affects the conflict of 
interest/appearance of conflict/bias on Dr. Woo’s changed opinion that the 
Claimant’s admitted compensable injuries were only temporary phenomena and 
the Claimant had no sequelae after September 3, 2003. The ALJ, however, draws 
the adverse inference that the personnel files of *D and Dr. Woo support a conflict 
of interest/appearance of conflict which undermines Dr. Woo’s changed opinion.  
The ALJ infers and finds that this change of opinion is, indeed,  bizarre in light of 
Dr. Woo’s earlier opinions and the Self-Insured Employer’s subsequent admission 
of permanent impairment of 8% of the RUE.  The only plausible, alternative 
explanations are:  (1) Dr. Woo decided to surrender his independent professional 
judgment to Dr. Hemler; and/or, (2) Dr. Woo’s conflicting position caused him to 
change his opinion.  The ALJ infers that after Dr. Woo learned of the Claimant’s 
previous permanent RUE restrictions from the Iliff Center in 2000, which were less 
restrictive than Dr. Woo’s original 2003 restrictions, he reacted and rated the 
Claimant’s permanent impairment at zero, despite the fact that his restrictions 
were more restrictive than the previous restrictions. 
 
 26. The ALJ draws a plausible inference and finds that Dr. Woo, who is 
the Self-Insured Employer’s Director of Occupational Health, is accountable for 
containing workers’ compensation costs.  Dr. Woo’s salary and performance 
bonuses are paid by the Self-Insured Employer.  The ALJ draws a plausible 
inference that one factor forming the basis of the bonuses is workers 
compensation cost containment/cost effectiveness. It would be absurd to infer that 
Dr. Woo was given bonuses for rendering treatment regardless of cost, especially 
in light of the fact that he was Director of Occupational Medicine for the Self-
Insured Employer.  Therefore, the ALJ infers and finds that Dr. Woo has an 
appearance of conflict of interest/ bias in this matter because a reasonable person, 
in possession of these facts, would harbor concerns or doubts about getting an 
appropriate assessment from a physician with divided loyalties between the 
patient and his insurance carrier employer.  This conflict undermines the credibility 



  

of Dr. Woo’s changed opinion. 
 
 27. Because of Dr. Woo’s conflict of interest/appearance of bias/conflict, 
his original opinion of 12% RUE, placing permanent restrictions on the Claimant 
appears to be free from taint and is more reliable than his changed opinion and the 
ALJ accords it some weight, as did DIME Dr. Douthit.  Dr. Woo’s changed opinion, 
effectively rating the Claimant’s permanent impairment at zero and placing no 
permanent medical restrictions on the Claimant is accorded no weight.  It is 
outweighed and contradicted by the DIME opinion of 8%, wherein the DIME 
adopted Dr. Woo’s original, permanent work restrictions on the Claimant of no 
lifting over 5 – 10 lbs. with the RUE, and no twisting of the right wrist, with right 
hand keyboarding of only 15 minutes per hour, as of the MMI date of July 14, 
2004.  Dr. Woo’s changed opinion of zero permanent impairment with no medical 
restrictions is also contradicted by the Respondent’s FAL, dated October 10, 2011, 
an evidentiary admission by the Respondent that the Claimant had a permanent 
scheduled impairment of 8% RUE.  Although the Respondent attempted to 
repudiate its own admission because the Claimant objected and “all bets were off” 
on the DIME, it is unmistakable that the Respondent made an evidentiary 
admission. 
 
 28. Dr. Woo’s changed opinion is further contradicted by the admission 
of the Self-Insured Employer, expressed in a letter, dated July 19, 2004, from *H, 
the Self-Insured Employer’s Vice President, Human Resources, to the Claimant.  
*H acknowledges that the Claimant was placed at MMI, and states: “You have 
been placed on permanent restrictions as follows: your right hand with no lifting 
over 5 pounds and no push/pull over 10 pounds.  No forceful 
gripping/grasping/and/or twisting.”  These restrictions, acknowledged by *H, are 
the most restrictive restrictions in the medical record.  They are more restrictive 
than the 2000 Iliff Care Center restrictions, thus, they support an aggravation of 
the Claimant’s previous RUE condition.  Indeed, Dr. Woo testified at the July 30, 
2012 session that the Claimant had performed her full duties a  RN prior to the 
August 20, 2003 incident.  Thereafter, she could not perform her full duties.  The 
Respondent’s vocational expert, conceded in her July 30, 2012, testimony that if 
she accepted Dr. Woo’s first set of restrictions (which she did not because she 
accepted Dr. Woo’s changed opinion, plus Dr. Striplin’s and Dr. Hemler’s 
opinions), the Claimant could not work in her pre-injury job as a RN. 
 
 29. Prior to becoming employed by the Self-Insured Employer, the 
Claimant passed a pre-employment evaluation and was capable of lifting 50 lbs.  
Despite her pre-existing RUE condition, she was able to perform the full duties of 
RN until her admitted, compensable injury of August 20, 2003.  The simple fact is 
that the Claimant could perform her full range of RN duties until the compensable, 
aggravating injury to her RUE, which occurred on August 20, 2003.  The 
Respondent now argues that even if the Claimant had a compensable, 
aggravating injury on August 20, 2003 (which it now does not concede despite the 
evidentiary admissions of Allen *H and the FAL), she fully recovered a long time 
ago, according to the Respondent’s argument.   It is curious that DIME Dr. Douthit 



  

did not mention this “full recovery.”  The ALJ finds that this argument seriously 
strains the outer limits of credulity when a totality of the evidence is considered. 
 
OVERCOMING THE DIVISION INDEPENDENT MEDICAL EXAMINATION OF 
DR. DOUTHIT 
 
 30. The Division Independent Medical Examination (DIME) of John D. 
Douthit, M.D., occurred on July 25, 2011, approximately seven years after the 
previous MMI date of July 14, 2004.  Dr. Douthit rated the Claimant’s RUE at 8%, 
and he was of the opinion that the Claimant’s left upper extremity (LUE) was not 
causally related to the compensable injury of August 20, 2003.  Dr. Douthit relied 
on Dr. Woo’s 2004 range of motion measurements.  Dr. Douthit adopted Dr. Woo’s 
original restrictions, which are the most restrictive restrictions in the medical 
record. The Claimant alleges that the six to seven-year delay in the Respondent 
filing a FAL, in order to trigger the Claimant’s DIME request.  The Claimant alleges 
that the delay amounts to “spoliation” of evidence and Dr. Douthit’s DIME should 
be invalidated, and the Claimant’s 2011 Independent Medical Examination (IME) 
by Jack Rook, M.D. (Claimant’s Exhibit 5, January 16, 2011) should be substituted 
for Dr. Douthit’s DIME.  The ALJ specifically finds that there was no witting or 
unwitting destruction of evidence by anyone.  Therefore, unlike the spoliation of 
milk after a few days in the hot sun, there is no legal spoliation of evidence caused 
by the mere passage of time.  This argument is without merit.  The Claimant’s own 
IME in 2005, John S. Hughes, M.D., did range of motion measurements and they 
are fairly close to Dr. Woo’s original range of motion measurements relied upon by 
Dr. Douthit.  Further, Dr. Hughes, the Claimant’s IME, was also of the opinion that 
the Claimant’s LUE condition was not causally related to the August 20, 2003 
compensable injury.  
 
 31. Dr. Rook, the Claimant’s IME, issued a report dated January 16, 
2011 (Claimant’s Exhibit 5).  Dr. Rook is of the opinion that the Claimant’s LUE is 
causally related to the compensable injury of August 20, 2003.  Dr. Rook rated the 
Claimant’s RUE at 24% RUE and the Claimant’s LUE at 19% LUE.  Dr. Rook has 
a mere difference of opinion with DIME Dr. Douthit.  Nothing in the four corners of 
Dr. Rook’s report is adequate to make it highly probable, unmistakable and free 
from serious and substantial doubt that DIME Dr. Douthit’s opinions concerning 
MMI, degree of permanent impairment of the RUE and that the LUE is not causally 
related to the August 20, 2003 compensable injury are wrong.  Further, Dr. Rook’s 
opinion does not make it probable that Dr. Douthit’s scheduled rating is in error.   
Also, Dr. Douthit’s DIME opinions, with respect to the lack of causal relatedness of 
the LUE, have not been overcome by clear and convincing evidence.   
   
PERMANENT TOTAL DISABILITY 
 
General 
 
 32. The Claimant, a 74-year old woman,  soon to be 75, quit school in 
the 10th or 11th grade and later obtained her GED.  She attended nursing school in 



  

1979; and, but for one-year when she left nursing to work as a bank teller.  She 
worked as a RN until her admitted injury of August 20, 2003.  She worked for one 
year as a Bank Teller, which is in the light duty category.  The Respondent’s 
vocational expert, Katie Montoya, concedes that the Claimant cannot work in light 
duty work.  She also concedes that the Claimant can no longer work as a RN, 
which is in the medium duty category.   
 
The “Full Responsibility” Rule and the Claimant’s Pre-Existing LUE 
Condition 
 
 33. Despite the Claimant having had a pre-existing condition of her RUE, 
a pre-employment evaluation by the Self-Insured Employer herein revealed that 
she could lift up to 50 lbs.  With the pre-existing RUE condition, and the non-work 
related LUE condition, the Claimant was able to perform her full duties of a RN 
until the admitted, compensable injury to her RUE, which occurred on August 20, 
2003.  Thereafter, the Claimant could not perform the duties of a RN, as 
conceded by Allen *H’s offer of modified work as a Greeter in January 2005.  
 
The Modified Job with the Self-Insured Employer After MMI 
 
 34. The Respondent argues that the Claimant was offered and pursued 
regular work in the open, competitive job market as a “Greeter/Ambassador” with 
the Employer, after she had reached MMI. In a letter from *H, Vice President, 
Human Resources [Employer] (Claimant’s Exhibit 28), dated January 24, 2005,  
*H indicates that the job duties of “this modified (emphasis supplied) position…Dr. 
William Woo has reviewed this position and found that you can perform it within 
your medical restrictions following your work injury (emphasis supplied) at 
[Employer].”  The ALJ infers and finds that the Employer did not offer the Claimant 
regular, competitive-open market employment.  Moreover, the Employer offered 
the Claimant modified employment not otherwise available in the open, 
competitive job market, but especially tailored to conform to the Claimant’s 
permanent medical restrictions arising out of her August 20, 2003 injury.  The 
regular, open market Greeter position required lifting in excess of Dr. Woo’s 
original permanent restrictions.  Consequently, the modified nature of the Greeter 
position at which the Claimant worked is reinforced.   
 
 35. The modified greeter job paid $10.45 an hour.  The modified job 
entailed 38 hours per week.  The weekly pay was $397.10.  The Claimant began 
the modified job on January 31, 2005 and worked in this capacity until July 16, 
2006, when she was terminated because she did not meet the Employer’s 
expectations.   Thereafter, the Self-Insured Employer no longer made modified, or 
sheltered, employment  available to the Claimant.  The Respondent now argues 
that the Claimant could do this job with some other organization and, therefore, is 
not PTD.  This argument strains the outer limits of the imagination.  
 
 36. On August 11, 2006, the Claimant was terminated from the modified 
position because she “was expected to not have any further interactions that 



  

resulted in escalating or additional conflict (interfering with and disrupting patient 
care in a situation that did not warrant her involvement).” The termination 
document concluded that the Claimant “has not met this expectation (emphasis 
supplied) and based on her pattern (emphasis supplied) of behaviors she is being 
terminated effective August 11, 2006 (Respondent’s Exhibit O-346).”  The ALJ 
infers and finds that the Claimant was terminated from her modified employment 
because she did not measure up to the Employer’s expectations not through 
volitional acts on her part that a reasonable person would believe would lead to 
termination from employment.  Consequently, the Claimant’s modified employment 
ended through no fault of her own.  The Self-Insured Employer chose to no longer 
made modified employment available to the Claimant. 
 
Respondent’s IME by Michael R. Striplin, M.D. 
 
 37. Dr. Striplin performed an IME of the Claimant, for the Respondent, 
on January 24, 2012.  He agreed with Dr. Hemler’s opinion of 2004 that the 
August 20, 2003 admitted, compensable injury resulted in no permanent 
impairment and, therefore, no permanent medical restrictions were warranted.  
With Dr. Striplin’s IME opinions, the Respondent seeks to impeach the opinions of 
DIME Dr. Douthit and its own FAL, through the back door.  Dr. Striplin’s opinions 
are contradicted by Dr. Woo’s original opinion of July 2004; by Dr. Douthit’s DIME 
opinion; by the Self-insured Employer’s Human Resource Vice President’s (Allen 
R. *H) evidentiary admissions; and, by the Respondent’s FAL, filed before Dr. 
Striplin’s IME.  Dr. Striplin may maintain a difference of opinion with Dr. Douthit on 
permanent impairment but his opinion does not make it highly probable, 
unmistakable and free from serious and substantial doubt that Dr. Douthit’s 
opinion on permanent impairment was in error. Indeed, it is more probable, against 
a backdrop of the totality of the evidence, that Dr. Douthit’s opinion is correct and 
Dr. Striplin’s opinion is incorrect.  In his July 30, 2012, testimony, Dr. Striplin at first 
indicated that Dr. Douthit had not imposed any permanent restrictions on the 
Claimant.  When confronted, on cross examination, with Dr. Douthit’s adoption of 
Dr. Woo’s original most restrictive restrictions, Dr. Striplin indicated that he must 
have missed those restrictions.  This inattention to detail further undermines the 
already shaky foundations of Dr. Striplin’s opinions.   
 For the same reasons that the ALJ does not find Dr. Woo’s changed opinion of 
December 2004, or Dr. Hemler’s opinions, concerning lack of permanent 
impairment and no permanent restrictions,  credible or persuasive, the ALJ finds 
Dr. Striplin’s opinions neither credible nor persuasive. 
 
Substantial Evidence 
 
 38. In crediting Dr. Woo’s initial opinion rating the Claimant’s permanent 
disability and assigning permanent work restrictions, and Dr. Douthit’s DIME 
opinion, as well as rejecting Dr. Rook’s IME opinions, the ALJ makes a rational 
choice in favor of Dr. Woo’s original opinions, Dr. Douthit’s DIME opinions, and 
against Dr. Woo’s changed opinions, Dr. Hemler’s opinions and Dr. Striplin’s 
opinions.  There is substantial evidence supporting this rational choice. 



  

 
Vocational Specialists Doris Shriver and Linda Wonn 
 
 39. Vocational Specialist Doris Shriver testified on behalf of the Claimant 
at the June 11, 2012 session of the hearing.  She also rendered a comprehensive 
report, dated January 31, 2012 (Claimant’s Exhibit 1), after performing extensive 
tests and evaluations of the Claimant.  Shriver accepted Dr. Woo’s (first opinion) 
and DIME Dr. Douthit’s physical/medical restrictions as underlying assumptions.  
Katie Montoya, the Respondent’s vocational expert, who conceded on July 30, 
2012, that she was not present during Shriver’s testimony of June 11, 2012, 
erroneously implied that Shriver had made up her own restrictions without medical 
support.  Montoya’s supposition in this regard is ill founded, erroneous, and 
undermines the credibility of her opinions in this case.  In point of fact, Shriver 
used Dr. Woo’s original restrictions as an underlying assumption for her vocational 
opinions.  Shriver categorically rendered the opinion that potential jobs discussed 
by the Respondent’s vocational specialist, Katie Montoya, were neither 
appropriate nor feasible for the Claimant.  It was Shriver’s expert opinion that the 
Claimant is not capable of earning wages because she has a limited vocational 
history and her physical limitations of the RUE render her unable to tolerate any 
job requiring productive performance on a part-time or a full-time shift if hand use 
is an essential function.  This opinion equates to an opinion that the Claimant is 
permanently and totally disabled.  Shriver’s opinion in this regard is considerably 
more persuasive and credible than Montoya’s opinion in this regard.  The ALJ 
finds that Shriver’s opinion, supporting PTD,  outweighs Montoya’s opinion. 
 
 40. Linda Wonn, a vocational specialist with Corvel, did a vocational 
assessment of the Claimant in 2005 and issued a report, dated June 20, 2006 
(Claimant’s Exhibit 2).  Wonn accepted Dr. Woo’s original medical restrictions, as 
expressed in Dr. Woo’s first opinion of July 2004.    Wonn noted that the Claimant 
has a high school education (GED) and worked as a RN from 1980 until August 
20, 2003.  Wonn noted that the Claimant’s work restrictions are so significant that 
the Claimant is not only unable to perform a full range of sedentary work, “but is 
impacted with regard to taking part in activities of daily living. “  The Claimant’s 
pre-injury work was in the “medium” category, according to Wonn.  It was Wonn’s 
overall opinion that the Claimant is unemployable.  This equates to “incapable of 
earning wages” in the competitive job market on a reasonably sustainable basis, 
thus, PTD. 
 
Vocational Specialist Katie Montoya 
 
 41. In her “Vocational Assessment Update,” dated May 22, 2012, Katie 
Montoya indicates that Dr. Striplin’s IME opinions provide her with a clarification of 
the Claimant’s work restrictions, which are according to Dr. Striplin, no work 
restrictions.  Based on Dr. Striplin’s opinions, Katie Montoya believes that the 
Claimant can return to work.  Indeed, Montoya’s reliance, even in part, on Dr. 
Striplin’s opinions, undermines the underpinnings of her vocational opinion that the 
Claimant is employable.  In her report of January 3, 2005, Montoya expresses the 



  

opinion that “there are both full and part-time positions which would be 
reasonable (emphasis supplied) for [the Claimant]. “  This equates to an opinion 
that the Claimant is not permanently and totally disabled.  In a report of June 20, 
2005, Montoya notes that the “Greeter” position was appropriate because of an 
accommodation of the Claimant’s restrictions, which further confirms that the 
“Greeter” job between January 31, 2005 and August 11, 2006 was not an open, 
competitive market job but a modified job.  In her testimony on July 30, 2012, 
Montoya indicated that although modification was necessary for the “Greeter” 
position, no modification was necessary for the “Ambassador” position. Montoya 
was vague on whether “Ambassador” positions existed in the open market, but 
she said they did. 
 
 42. Montoya had lost the “Labor Market” attachments to her original 
January 3, 2005 Report, which were the only specific potential jobs identified.  She 
steadfastly maintained that the Claimant could work in “sedentary’ work.  The 
“teller” job she identified was in a heavier “light” duty category.  Montoya conceded 
that she only considered the Claimant’s RUE, based on assumptions with which 
she did not agree.  She was imprecise when asked to consider the Claimant’s as 
an entire human unit, which included the LUE (not work related) and any problems 
the Claimant had with the LUE.  For these reasons, in part, the ALJ does not find 
Montoya’s opinions on “employability” credible.  Indeed, her opinions stretch the 
envelope on potential employment options, conceding in many instances that 
modifications must be made. 
 
 43. In a report, dated February 21, 2012, Montoya relied on Dr. Striplin’s 
opinion that the Claimant has no permanent work restrictions and she was of the 
opinion that any vocational loss was not related to the August 20, 2003 admitted, 
compensable injury.  Because of the erroneous assumptions relied upon by Katie 
Montoya, the ALJ finds that her vocational opinions in this case are neither 
persuasive nor credible.  Montoya attempted to vaguely “cover her bets” in her 
testimony on July 30, 2012.  The ALJ does not find her testimony on July 30, 2012 
persuasive or credible. The ALJ finds that Montoya’s vocational opinions in this 
case are outweighed by the persuasive and credible opinions of Doris Shriver and 
Linda Wonn.  The crediting of Shriver’s and Wonn’s opinions as opposed to 
Montoya’s opinions is not only supported by substantial evidence., but it is 
supported by preponderant evidence.  
 
Permanent Total Disability 
 
 44. Based on the Claimant’s age of 74, soon to be 75, her education 
consisting of a GED, her RN certificate and long-tem work as an RN until her 
admitted injury of August 20, 2003,  The Claimant’s present human factors 
contribute significantly to her PTD.  Based on Dr. Woo’s original, restrictive 
restrictions of  the RUE of July 14, 2004, and the credible vocational opinions of 
Doris Shriver and Linda Wonn,  the ALJ finds that the Claimant is unable to earn 
wages in the open, competitive job market on a reasonably sustainable and this 
has been so since she reached MMI on July 14, 2004.  Therefore, the Claimant is 



  

permanently and totally disabled.   
 
Permanent Total Disability Benefit 
 
 45. As found in paragraph 3 above, the Claimant is entitled to a gross 
PTD benefit of $658.84 per week, before the offset for Federal Social Security 
Retirement benefits. 
 
SOCIAL SECURITY RETIREMENT BENEFITS OFFSET AND MODIFIED 
EMPLOYMENT CREDIT 
 
 46. On May 10, 2000, the Claimant applied for Federal Social Security 
Retirement (SSI) benefits.  At the time, she was 62 years old.  At the time that she 
reached MMI, July 14, 2004, she was 66 years old and receiving Federal Social 
Security Retirement benefits of $870.00 a month, or $200.77 per week (see 
Respondent’s Exhibit Q).   A 50% offset equals $100.38 per week.  Consequently, 
the Claimant’s net PTD benefit, after the 50% offset of SSI benefits is $558.46 per 
week, or $79.78 per day. 
 
 47. From January 31, 2005 through July 16, 2006, both dates inclusive, 
a total of 532 days, the Claimant was paid $397.10 per week in the modified 
employment, thus, with a credit to the Respondent for this amount, the Claimant 
would be entitled to net PTD benefits of $161.36 per week, or 23.05 per day (this 
includes the SSI offset), in the subtotal aggregate amount of $12, 262. 60, that 
represents net PTD benefits payable during this period of time.  Thereafter, she is 
entitled to net PTD benefits of $558.46 per week, or $79.78 per day. 
 
 
PERMANENT TOTAL DISABILITY BENEFITS 
 
 48. As previously found, the Claimant has been permanently and totally 
disabled since July 14, 2004, her MMI date.  The Claimant did not work at the 
modified post-MMI job from July 15, 2004 through January 30, 2005, both dates 
inclusive, a subtotal of 200 days; and, from July 17, 2006 through July 16, 2012, 
both dates inclusive a subtotal of 2,192 days.  Her net PTD benefit, after the SSI 
offset, for these periods of time is $558.46 per week, or $79.78 per day.  
Consequently, for the aggregate 2,392 days, the Claimant is entitled to net back 
PTD benefits of $190, 833.76, plus the $12, 262.60 (a credit for the pay at the 
modified work), equaling a grand total of $203,096.36 back PTD benefits. 
 
CREDIBILITY FINDINGS 
 
 49. As previously found, Dr. Woo’s changed opinion to zero permanent 
impairment and no permanent restrictions is not credible because it is contradicted 
by the DIME opinion of Dr. Douthit; by Self-Insured Employer Executive Allen *H’s 
evidentiary admissions of January 2005; by the evidentiary admissions in the 
Respondent’s Amended FAL; and, by Dr. Woo’s inferred conflict of 



  

interest/appearance of conflict/bias, after his first opinion and before his changed 
opinion. 
 
 50. As previously found, the vocational opinions of Doris Shriver and 
Linda Wonn are highly credible and persuasive because they are based on 
accurate assumptions concerning the Claimant’s permanent restrictions; they are 
consistent with the totality of the evidence; and, they are consistent with reason 
and common sense.  The opinions of Katie Montoya, on the other hand, are based 
on the erroneous assumption that the Claimant has no permanent restrictions.  
Further, Ms. Montoya’s opinions are contrary to the totality of the evidence, 
including evidentiary admissions made by Self-Insured Employer Executive Allen 
*H.  Therefore, Katie Montoya’s opinions that the Claimant is employable are not 
credible in this case. 
 
ULTIMATE FINDINGS 
 
           51.      The Respondent has proven, by preponderant evidence that the 
statute of limitations, provided by § 8-43-304 (5), C.R.S., bars all penalty claims 
asserted by the Claimant. 
 
             52.       The Claimant has proven, by a preponderance of the evidence that 
she is permanently and totally disabled, having reached MMI on July 14, 2004. 
 
 53.      The Respondent has proven, by preponderant evidence that it is 
entitled to an offset of 50% of the weekly Federal Social Security Retirement (SSI)  
benefits, in the amount of $100.38 per week, which reduces the Claimant’s  PTD 
benefit to $558.46 per week, or $79.78 per day, beginning on July 14, 2004, the 
date of MMI. 
 
 54.        The Respondent has proven, by a preponderance of the evidence 
that it is entitled to an additional credit of $397.10 per week for wages in the 
modified “Greeter/Ambassador” position from January 31, 2005 through July 16, 
2006, both dates inclusive, a subtotal of 532 days, thus, reducing the Claimant’s 
net PTD benefit for this period to $161.36 per week, or $23.05 per day (including 
the SSI offset).  Consequently, the Respondent is liable for aggregate subtotal 
benefits, after the SSI and the modified work credit, of $12,262.60 for this period 
of time.     
 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Statute of Limitations on Penalties 
 
 a.  Section 8-43-304 (5), C.R.S., provides that any penalty claim needs 



  

to be filed within one year of when the underlying facts supporting such claims 
were known or should have been known.  Specifically, the statute indicates as 
follows: 
 
 A request for penalties shall be filed with the director or administrative law 
judge  within one year after the date that the requesting party first knew or 
reasonably should have known the facts giving rise to a possible penalty. 
 
See § 8-43-304 (5). 
 
 b. As found, the Claimant knew or reasonably should have known of all 
the alleged facts at issue back in April or 2005 or August of 2005 at the latest.  In 
2005, the Claimant deposed Dr. Woo and *D, and based on the Claimant’s 
questions to them, the ALJ inferred that the Claimant was then alleged that the 
Self- Insured Employer induced Dr. Woo to change his opinion as reflected in his 
December 2004 opinion.   Based on this history, as found, the Claimant would 
have had to file all of the penalty claims by April of 2006 (or August of 2006 at the 
very latest).  The Claimant failed to timely file an Application for Hearing on these 
penalty claims.  Indeed, the first Application of these claims, as found, was filed in 
October 2011.  See § 8-43-304 (5), C.R.S. [one-year statute of limitations on 
penalties].    
 
 c.  The Colorado Court of Appeals has confirmed that there is not a 
continuing violation argument in Colorado.  Instead, the one year statute of 
limitations begins to run when a claimant first knew or reasonably should have 
known of the facts that would support a penalty claim.  The fact that the penalty 
continues does not allow another year with each violation.  Instead, there is only a 
one year time frame from when the violation first starts. See Spracklin v. Indus. 
Claim Appeals Office, 66 P.3d 176 (Colo.App. 2002), cert denied (April 14, 2003).   
As a result of the above facts, the penalty claims are barred.  As found, the 
Claimant knew, or reasonably should have known,   about all of the alleged 
behavior, facts and potential penalties on this claim dating back to April or August 
of 2005.  The penalty claims were never timely filed in an Application for Hearing 
or properly added as an issue for hearing within the one year statute of limitations.  
As a result, the statute of limitations bars all penalty claims in this case. 
 
 d. The files and records establish a prima facie case, by the 
Respondent, that the statute of limitations ran on all penalty claims against the 
Respondent.  At the conclusion of the Claimant’s case, the ALJ granted the 
Respondent’s Motion for Judgment in the Nature of a Directed Verdict on the 
statute of limitations issue  because the Respondent had sustained its burden and 
the Claimant failed to sustain her burden with respect to tolling of the statute of 
limitations on penalties.   See Rowe v. Bowers, 160 Colo. 379, 417 P.2d 503 
(1966); Blea v. Deluxe/Current, Inc., W.C. No. 3-940-062 [Indus. Claim Appeals 
Office (ICAO), June 18, 1997].  See also C.R.C.P., Rule 41 (b) (1). 
 
Credibility 



  

 
 e. In deciding whether an injured worker has met the burden of proof, 
the ALJ is empowered “to resolve conflicts in the evidence, make credibility 
determinations, determine the weight to be accorded to expert testimony, and 
draw plausible inferences from the evidence.”  See Kroupa v. Indus. Claim 
Appeals Office, 53 P.3d 1192, 1197 (Colo. App. 2002); Penasquitos Village, Inc. v. 
NLRB, 565 F.2d 1074 (9th Cir. 1977). The ALJ determines the credibility of the 
witnesses.  Arenas v. Indus. Claim Appeals Office, 8 P.3d 558 (Colo. App. 2000).  
The weight and credibility to be assigned evidence is a matter within the discretion 
of the ALJ.  Cordova v. Indus. Claim Appeals Office, 55 P.3d 186 (Colo. App. 
2002).  The same principles concerning credibility determinations that apply to lay 
witnesses apply to expert witnesses as well.  See Burnham v. Grant, 24 Colo. 
App. 131, 134 P. 254 (1913).  The fact finder should consider, among other things, 
the consistency or inconsistency of a witness’ testimony and/or actions; the 
reasonableness or unreasonableness (probability or improbability) of a witness’ 
testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether 
the testimony has been contradicted; and, bias, prejudice or interest.  See 
Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 
(2005).  The fact finder should consider an expert witness’ special knowledge, 
training, experience or research (or lack thereof).  See Young v. Burke, 139 Colo. 
305, 338 P. 2d 284 (1959).  As found, Dr. Woo’s changed opinion lacks credibility, 
in part because of his conflicting position with the Self-Insured Employer.  His first, 
original opinion rating the Claimant’s permanent impairment at 12% RUE and 
imposing permanent work restrictions in inherently reliable, meeting the reliability 
criteria of Indus. Claim Appeals Office v. Flower Stop, 782 P.2d 13 (Colo. 1989), 
upon which reasonable persons would base important judgments. Dr. Woo’s 
changed opinion lacks the Flower Stop reliability factors.   Also, as found, Dr. 
Hemler’s and Dr. Striplin’s opinions are contrary to the weight of the evidence, lack 
reliability factors and, therefore, lack persuasiveness and credibility. 
 
 f. As found, the deposition testimony of *D, concerning conversations 
about this case is essentially un-contradicted.  See, Annotation, Comment: 
Credibility of Witness Giving Un-contradicted Testimony as Matter for Court or 
Jury, 62 ALR 2d 1179, maintaining that the fact finder is not free to disregard un-
contradicted testimony.  Her undisputed testimony established communications 
about this case with Dr. Woo.  Based on the adverse inferences drawn by *D and 
Dr. Woo not voluntarily producing their personnel files, there is a conflict of 
interest/appearance of conflict that undermines Dr. Woo’s changed opinion. 
 
 g. As further found, the vocational opinions of Doris Shriver and Linda 
Wonn that the Claimant is incapable of earning wages in the competitive job 
market on a reasonably sustainable basis are persuasive and credible.  Katie 
Montoya’s opinions that the Claimant can return to work is based on the fallacious 
assumption that the Claimant has no permanent work restrictions.  Therefore, it is 
neither persuasive nor credible in this case. Shriver’s and Wonn’s opinions support 
the proposition that the Claimant is permanently and totally disabled. 



  

 
Conflict of Interest/Appearance of Bias 
 
 h. The issue of a conflict of interest was addressed by the Colorado 
Supreme Court in City of Manassa v. Ruff, 235 P.3d 1051 (Colo. 2010).  In Ruff, 
the Court declined to impose on a DIME physician the judicial ethical obligations of 
disclosure and disqualification.  The Court referred to the Due Process Clause of 
the United States Constitution and stated that the fundamental protections of 
neutrality and fairness also apply to non-judicial decision-makers acting in a quasi-
judicial capacity.  Ruff at 1057.  The Court did not make a determination regarding 
whether a DIME physician acted in a quasi-judicial capacity.  Id.  Nevertheless, the 
Court addressed the standard that must be met to show a conflict of interest.  The 
Court stated:   
 
  At least in the absence of evidence of past practices or  
  attempts at intimidation, the mere possibility that an    
  insurance carrier could, if it chose to do so, adversely affect   
  the contractual relationships at issue here simply poses too   
  remote and insubstantial a risk of actual bias or prejudgment  
  by an  independent medical examiner to implicate the    
  guarantee of due process. 
 
  Ruff, 235 P.3d at 1058.   
 
 In regard to due process, the Ruff Court referred to the United   
 States Supreme Court. 
 
  The ultimate due process question is whether, "'under a   
  realistic appraisal of psychological tendencies and human   
  weakness,' the interest 'poses such a risk of actual bias or   
  prejudgment that the practice must be forbidden if the    
  guarantee of due process is to be adequately implemented.'" 
 
  Ruff, 235 P.3d at 1057 [referring to Caperton v. Massey, 556  
  U.S. 868, 129 S. Ct. 2252, 173 L. Ed.2d 1208 (2009)].  In   
  assessing the DIME situation at hand, the Ruff Court held   
  there was no showing of a conflict of interest. 
 
 i. In the present case, as inferred and found, Dr. Woo has a conflict of 
interest/appearance of bias because he works directly for the insurer and he 
changed his opinion to zero permanent impairment and no permanent restrictions 
for inadequately explained reasons.  Whether a conflict of interest exists is a 
question of fact.  Benuishis v. Indus. Claim Appeals Office, 195 P.3d 1142 (Colo. 
App. 2008).   The standard to be applied by an ALJ is whether a reasonable 
person, knowing all relevant facts, would harbor doubts about fairness in light of 
an appearance of conflict.  Ruff v. Indus. Claim Appeals Office, 218 P.3d 1109, 
1114 (Colo. App. 2009) [reversed on other grounds in Ruff, 235 P.3d 1051].  As 



  

found, the facts in the present case are  distinguishable, and more specifically 
supporting of a conflict,  from the facts in Ruff.  Here, Dr. Woo actually works for 
the Self-Insured Employer as Director of Occupational Medicine, with a 
management responsibility of containing workers compensation costs, and as 
authorized treating physician for the Claimant.  He serves two masters with 
conflicting objectives.  Adding to this is the fact that he is at close quarters (down 
the hall from the self-Insured Employer’s de facto claims manager, Michele *D) 
and he has had conversations with her about the Claimant’s workers 
compensation case, which he cannot remember.  It is an understatement to say 
that “this looks bad.”  Indeed, this creates an appearance of conflict, in light of Dr. 
Woo’s changed opinion, that cannot be dispelled and which calls into question the 
validity, if any, of Dr. Woo’s changed opinion.  As in Caperton v. Massey, supra, 
the appearance of conflict is so overwhelming that the Claimant’s due process 
rights to a fair determination of her permanent impairment and restrictions have 
been undercut by Dr. Woo’s conflicting roles. 
 
 j. The Ruff Court refers to a U.S. Supreme Court opinion that is 
instructive regarding this case.  Ruff, 235 P.3d at 1057 [referring to Schweiker v. 
McClure, 456 U.S. 188, 102 S. Ct. 1665, 72 L. Ed.2d 1 (1982)].   At issue in 
Schweiker were hearing officers that were hired by insurance companies to 
determine Medicare claims.  It was argued that the hearing officers had a conflict 
of interest because the hearing officers were employees of the insurance 
companies.  The Court ruled there was not a conflict of interest because the 
claims would not be paid by the insurance companies; the claims would be paid by 
the federal government because the claims regarded Medicare.   
 
  Fairly interpreted, the factual findings made in this case do   
  not reveal any disqualifying interest under the standard of   
  our cases. The District Court relied almost exclusively on   
  generalized assumptions of possible interest, placing special  
  weight on the various connections of the hearing officers   
  with the private insurance carriers. The difficulty with this   
  reasoning is that these connections would be relevant only if   
  the carriers themselves are biased or interested. We find no   
  basis in the record for reaching such a conclusion. As    
  previously noted, the carriers pay all Part B claims from   
  federal, and not their own, funds. Similarly, the salaries of   
  the hearing officers are paid by the Federal Government.  
  Cf. Marshall v. Jerrico, Inc., supra, at 245, 251. Further, the   
  carriers operate under contracts that require compliance with  
  standards prescribed by the statute and the Secretary. See   
  42 U.S.C.§§1395u(a)(1)(A)(B), 1395u(b)(3), and 1395u(b)(4)  
  (1976) ed. and Supp. IV); 42 CFR §§ 421.200, 421.202, and   
  421.205(a) (1980). In the absence of proof of financial   
  interest on the part of the carriers, there is no basis for   
  assuming a derivative bias among their hearing officers. 
 



  

Schweiker v. McClure, at 196-97.  The clear implication is that if the claims would 
be paid by the hearing officers’ employer, there would be a conflict of interest.  In 
the present case, claims are paid by Dr. Woo’s self-insured employer.  In this 
case, the Employer is self-insured and therefore is the insurance carrier.  The Self-
Insured Employer has a direct interest in this case because it has to pay anything 
that is ordered to pay.  Therefore, according to the U.S. Supreme Court, there is a 
basis for assuming a derivative bias on the part of Dr. Woo.  Id.  Dr. Woo, as part 
of the Self-Insured’s management team (his other hat, ATP being one of the hats) 
has an interest that is directly contrary to the Claimant's interests, which creates a 
conflict of interest.  The ALJ infers and finds that the Self-Insured Employer would 
have Dr. Woo, in his management role, to save it money and contain workers' 
compensation costs.  On the other hand, the Claimant would have Dr. Woo  
provide all reasonably necessary treatment to cure and relieve the effects of her 
work injury, regardless of how much money the Self-Insured Employer saves. 
 
 k. Other states have dealt with the issue of a physician's conflict of 
interest.  Where the physician has a financial interest in minimizing referrals or 
tests, there is a conflict of interest.   Illinois courts have recognized that a fiduciary 
relationship exists between a physician and his patient. Petrillo v. Syntex 
Laboratories, Inc., 148 Ill.App.3d 581, 587-88, 102 Ill. Dec.172, 499 N.E.2d 952 
(1986).  In Neade v. Portes, 710 N.E.2d 418, 427 (Ill. App. 1999), the Court noted: 
 
  In addition, our legislature, like the California legislature, 
   has recognized a potential conflict of interest where a   
  physician or health care worker refers a patient for health   
  services to an entity in which he has an investment interest.   
  225 ILCS 47/5 (West 1996). Thus, the Health Care Worker   
  Self-Referral Act (225 ILCS 47/1 et seq. (West 1996))    
  prohibits a health care worker from referring a patient for   
  health services to an entity in which he is an investor  
  and in which he does not provide direct services, unless the  
  health care worker discloses his investment interest to the  
  patient. 225 ILCS 47/20(b) (7) (West 1996). Further, if the  
  health care worker's financial interest is incompatible with   
  the referred patient's interests, the health care worker is   
  required to make alternative arrangements for the patient's   
  care. 225 ILCS 47/20 (b) (10) (West 1996). It follows, then,   
  that there is a potential conflict of interest, which the    
  physician should disclose, where, incompatibly with the   
  patient's interest, he has a financial interest in minimizing   
  referrals or tests (emphasis supplied). 
 
As found, Dr. Woo, who is the Self-Insured Employer’s Director of Occupational 
Health, is held accountable for containing workers’ compensation costs.  Dr. 
Woo’s salary is paid by the Self-Insured Employer, and he is given performance 
bonuses. As further found, one factor forming the basis of the bonuses is workers 
compensation cost containment/cost effectiveness. Therefore, the ALJ concludes 

http://www.lawriter.net/getCitState.aspx?series=Ill.App.3d&citationno=148+Ill.App.3d+581&scd=AL�
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that Dr. Woo has the appearance of a conflict of interest or bias in this matter 
because a reasonable person, in possession of these facts, would harbor 
concerns about getting appropriate treatment from a physician with divided 
loyalties between the patient and the insurance carrier. 
 
 l.  The U.S. Supreme Court has issued other opinions where it was 
found that there was a conflict of interest when financial ties were shown.  Ward v. 
Monroeville, 409 U.S. 57, 93 S. Ct. 80, 34 L. Ed.2d 267 (1972) [municipal traffic 
judge who was also mayor and received revenue from tickets found not to be fair 
and impartial]; Turney v. Ohio, 273 U.S. 510, 47 S. Ct. 437, 71 L. Ed. 749 (1927) 
[mayor could not serve as judge because he received a portion of the fees paid for 
violations].  The Third Circuit has held that even where the U.S. Supreme Court 
rejects allegations of bias, the Court's findings would support finding a conflict of 
interest in a situation similar to this case.  
  
Even in cases in which the Supreme Court has rejected allegations of 
decision-maker bias, its language strongly suggests that it would regard the 
Plan trustees as biased.  In Friedman v. Rogers, 440 U.S. 1, 99 S.Ct. 887, 
59 L.Ed.2d  100 (1979), the Court rejected an optometrist's claim that the 
Texas Optometry Disciplining Board was biased, because he failed to show 
"the possibility that the members of the  regulatory board might have 
personal interests that precluded a fair and impartial hearing...." Id. at 18, 
99 S.Ct.  at 898. The Court endorsed the holding in Gibson v. Berryhill, 
411 U.S. 564, 578, 93 S.Ct. 1689, 1697, 36  L.Ed.2d 488  (1973) where 
a conflict of interest had been  shown and the Court had found a denial 
of due process (In Gibson, members of the Alabama Board of Optometrists 
stood to profit by revoking the licenses of their competitors). Similarly, in 
McClure, supra, where the impartiality of social security hearing officers 
was questioned, the Court said that  "[i]n the absence of proof of 
financial interest ... there is no  basis for assuming a derivative bias 
among their hearing  officers." 456 U.S. at 197, 102 S. Ct. at 1671 
(emphasis added). Thus, the Court has not retreated from its holdings in 
Ward and Gibson, where the showing of conflict of interest  was 
demonstrable. As discussed, the case at bar involves  decision makers with 
a manifest and significant bias. 
 
United Retail & Wholesale Employees Teamsters Union Local No. 115 Pension 
Plan v. Yahn & McDonnell, Inc., 787 F.2d 128, 139-40 (3rd Cir. 1986).  At a 
minimum, the ALJ can draw a plausible inference that there is a fairly compelling 
likelihood that Dr. Woo has a personal interest in the financial success of the Self-
Insured Employer, including the containment of workers compensation costs, and 
this interest could preclude fair and impartial determinations in the Claimant’s 
undivided, best medical interests.   
 
 m.  All of the U.S. Supreme Court cases cited above pre-dated the 
injury in this case.  Most notably, Schweiker was determined in 1982, Gibson in 
1973 and Ward in 1972.  Therefore, there was law supporting a conflict of interest 



  

in this case on the date of injury in this case which is August 20, 2003.  At the time 
of the injury in this case, an employer or insurer had the right to select the treating 
physician.  § 8-43-404 (2002). The law did not state whether the employer or 
insurer had the right to be the authorized treating physician.  In 2007, the Colorado 
Revised Statutes were amended and § 8-43-404 (5) (a) now provides as follows: 
 
 (a) (I) (A) In all cases of injury, the employer or   
 insurer shall provide a list of at least two physicians or two corporate 
medical providers or at least one  physician and one corporate medical 
provider, where available, in the first instance, from which list an   
 injured employee may select the physician who   
 attends said injured employee. The two  designated   
 providers shall be at two distinct locations without   
 common ownership. If there are not two  providers at two distinct 
locations without common ownership within thirty miles of each other, then 
an employer    may designate two providers at the same 
location or    with shared ownership interests. Upon request 
by an interested party to the workers' compensation claim, a designated 
provider on the employer's list    shall  `provide a list of 
ownership interests and    employment  relationships, if any, 
to the requesting party within five days of the receipt of the request. If the 
services of a physician are not tendered at the    time of injury, 
the employee shall  have the right to    select a physician or 
chiropractor. For purposes of this section, "corporate medical provider" 
means a medical organization in business as a sole   
 proprietorship, professional corporation, or    `
 partnership. 
 
 (B)  If there are fewer than four physicians or    
 corporate medical providers within thirty miles of the   
 employer's place of business who are willing to treat an injured 
employee, the employer or insurer may instead designate one physician 
or one corporate medical provider, and subparagraphs (III) and (IV) of this 
paragraph (a) shall not apply. A physician is presumed willing to treat 
injured workers unless he or  she indicates to the employer or insurer 
to the contrary. 
 
  (II) (A) If the employer is a health care 
 provider or a  governmental entity that currently 
has its   occupational health care provider system, the 
 employer may designate health care providers 
from  within its own system and is not required to 
provide  an alternative physician or corporate medical 
provider  from outside its own system.(B)  If the employer 
has  its own on-site health care facility, the employer 
may  designate such on-site health care facility as the 
 authorized treating physician, but the employer 



  

shall  comply with subparagraph (III) of this paragraph 
(a).  For purposes of this sub-subparagraph (B), "on-
site  health care facility" means an entity that meets 
all  applicable state requirements to provide health 
care  services on the employer's premises. . . . . 
 
 § 8-43-404 (5) (a) (I) and (II), C.R.S.  The statute does not allow an insurance 
carrier that is also a healthcare provider to designate its own doctor, who is also 
on its management team, as an ATP; or, to use its own on-site facility.  The statute 
only allows an employer to do so.  The statute clearly differentiates between 
employers and insurers.  This reading of the statute is consistent with the U.S. 
Supreme Court's holding in Schweiker.  At issue in Schweiker were hearing 
officers that were hired by insurance companies to determine Medicare claims.  It 
was argued that the hearing officers had a conflict of interest because the officers 
were employees of the insurance companies.  The Court ruled there was not a 
conflict of interest because the claims would not be paid by the insurance 
companies; the claims would be paid by the federal government because the 
claims regarded Medicare.  The Schweiker Court ruled that: "In the absence of 
proof of financial interest on the part of the carriers, there is no basis for assuming 
a derivative bias among their hearing officers."  Schweiker v. McClure, supra.  
Unlike the Schweiker situation, the Self-Insured Employer herein has a direct 
financial interest in this claim because it pays the claim if it is liable.  Therefore, a 
derivative bias can be inferred because Dr. Woo works for the Self-Insured 
Employer.  Id.    
 
 n. The 2007 statutory change to § 8-43-404, C.R.S. is simply the 
codification of existing law.  When an employer who is a healthcare provider uses 
one of its physicians, there is no derivative bias because the employer is not 
paying the claim; the insurer is paying the claim.  When a healthcare provider is 
also the insurer, however, there is a derivative bias because the insurer/employer 
is paying the claim.  Such is the case herein.  According to the U.S. Supreme 
Court, a derivative bias can be presumed because Dr. Woo works for the Self-
Insured Employer.  Schweiker, supra.  
 
 o. The fact that Dr. Woo changed his opinion to an opinion that the 
Claimant had no permanent impairment and no permanent restrictions,  after 
having had undocumented conversations with *D, de facto claims manager, about 
this specific case buttresses an inference of divided loyalties between the Self-
Insured Employer Occupational Health Manager, Dr. Woo,  and his patient, the 
Claimant. 
 
Remedy for Dr. Woo’s Appearance of Conflict/Bias 
 
 p. Despite the fact that there is an inferred conflict of interest and a 
significant appearance of conflict/bias on the part of Dr. Woo, what was done was 
been done seven or more years ago.  Unfortunately, the DIME physician, seven 
years later, had to rely on Dr. Woo’s observations ---made seven years before the 



  

DIME.  Striking Dr. Woo’s opinions would undermine the logical foundation and 
thread in the medical history dating back to 2004, and it would be a disservice to 
all parties.  Weighing Dr. Woo’s opinions, accordingly, in light of the conflict of 
interest/bias would be less severe, and more appropriate.  Further, segregating 
DIME Dr. Douthit’s opinions insofar as they rely on Dr. Woo’s opinions, and 
weighing them accordingly is more appropriate.  Indeed, there must be due 
process consequences for not producing discovery evidence.  See United Nuclear 
Corp. v. General Atomic Co., 629 P.2d 231. 26 A.L.R. 4th 705 (1980) [the Supreme 
Court of New Mexico affirmed entry of an approximate $2.1 billion default 
judgment for the defendant’s failure to produce documents housed in Canada.  
The defendant alleged that it would be in violation of the Canadian Uranium 
Security Act if it produced the documents.  To simplify, the court indicated that it 
did not want the defendant to be in violation of Canadian law, but it had no choice 
other than to grant a default judgment in favor of the plaintiff].  The consequences 
herein are not as dire because “bad faith” has not been established.  The ALJ 
concludes that the consequences herein are simply to weigh Dr. Woo’s changed 
opinion accordingly, in light of the conflict, and draw adverse inferences from his 
failure to  produce his personnel file to enable the opposing side to effectively 
cross examine him.  The plausible adverse inference is that information in Dr. 
Woo’s and *D’s personnel files would paint a picture of bias and conflict of interest 
factoring into Dr. Woo’s changed opinion that the Claimant had zero permanent 
impairment and no permanent medical restrictions (the changed opinion was that 
the Claimant had a fleeting strain and had fully recovered as of the date Dr. Woo 
changed his opinion in December 2004).  Based on the totality of the evidence, the 
ALJ accords no weight or credibility to Dr. Woo’s changed opinion. 
 
 
 
 
Aggravation of Pre-Existing Condition 
 
 q. Despite the Respondent’s efforts to repudiate the FAL it filed in 2011, based 
on its argument that the Claimant had a pre-existing RUE condition, a new compensable 
injury is one whereby the industrial injury aggravates or accelerates a preexisting 
condition, and the resulting disability and need for treatment is a compensable 
consequence of the industrial injury. Thus, a claimant's personal susceptibility or 
predisposition to injury does not disqualify the claimant from receiving benefits.  H & H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  An injured worker has a 
compensable new injury if the employment-related activities aggravate, accelerate, or 
combine with the pre-existing condition to cause a need for medical treatment or produce 
the disability for which benefits are sought. § 8-41-301(1) (c), C.R.S. See Merriman v. 
Industrial Commission, 120 Colo. 400, 210 P.2d 448 (1949); Anderson v. Brinkoff, 859 
P.2d 819 (Colo. 1993); National Health Laboratories v. Industrial Claim Appeals Office, 
844 P.2d 1259 (Colo. App. 1992); Snyder v. Industrial Claim Appeals Office, 942 P.2d 
1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), C.R.S; Parra v. Ideal Concrete, 
W.C. No. 4-179-455 [Indus. Claim Appeals Office (ICAO), April 8, 1998]; Witt v. James J. 
Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 1998).  As found, although the Claimant had 



  

a pre-existing RUE condition and pre-existing permanent restrictions from the 2000 Iliff 
Center injury, after the August 20, 2003 injury, her restrictions became more restricted 
because the incident aggravated and accelerated, on a permanent basis, her pre-existing 
RUE condition. 
 
Overcoming Dr. Douthit’s Division Independent Medical Examination (DIME) 
 

 r.     The party seeking to overcome a DIME physician’s opinions on MMI, 
whole person medical impairment (which is not germane herein), and  causal 
relatedness of other conditions factoring into the DIME opinion bears the burden of 
proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. Indus. 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   The DIME physician's 
determination of MMI is binding unless overcome by "clear and convincing 
evidence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995); § 8-42-107(b)-(c), C.R.S.  Also, where the threshold determination of 
compensability is not an issue, a DIME physician’s conclusion that an injured 
worker’s medical problems were components of the injured worker’s overall 
impairment, or not, constitutes a part of the diagnostic assessment that comprises 
the DIME process and, as such the conclusion must be given presumptive effect 
and can only be overcome by clear and convincing evidence.  Qual-Med, Inc. v. 
Indus. Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Leprino Foods Co. 
v. Indus. Claim Appeals Office, 134 P.3d 475, 482 (Colo. App. 2005); Eller v. 
Indus. Claim Appeals Office, 224 P.3d 397, 400 (Colo. App. 2009).   "Clear and 
convincing evidence" is evidence, which is stronger than preponderance, is 
unmistakable, makes a fact or facts highly probable or the converse, and is free 
from serious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra; 
Leming v. Indus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002). In 
other words, a DIME physician's finding may not be overcome unless the evidence 
establishes that it is "highly probable" that the DIME physician's opinion is 
incorrect. Postelwait v. Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995).  As 
found, the Claimant has failed to prove, by clear and convincing evidence that 
DIME Dr. Douthit’s opinions on MMI and lack of causal relatedness of the LUE are 
in error.  Further, the Claimant has failed to prove, by preponderant evidence that 
DIME Dr. Douthit’s rating of 8% RUE is erroneous.  

Alleged “Spoliation” of Evidence 

 s. The concept of “spoliation” of evidence entails the destruction of 
evidence, wittingly or unwittingly.  See Aloi v. Union Pacific railroad Corporation, 
129 P.3d 999 (Colo. 2006).  “Spoliation” is defined, in part, as “destruction of a 
thing by the act of a stranger.” Black’s Law Dictionary, 4th Ed.  As found, there was 
no destruction of evidence.  There was the passage of time.  In Aloi, the Colorado 
Supreme Court determined that the drawing of “adverse inferences” was an 
appropriate sanction.  As found, there was no destruction of evidence; and, 
substituting IME Dr. Rook’s opinion for DIME Dr. Douthit’s opinions is not an 
appropriate avenue to deal with the passage of time.  The Claimant’s ‘ “spoliation” 
argument is without merit. 



  

 
Permanent Total Disability 
 
 t.        An employee is permanently and totally disabled if she is unable to 
earn any wages in the same or other employment.  § 8-40-201(16.5) (a) C.R.S.  In 
determining whether a claimant is permanently and totally disabled, an ALJ may 
consider the claimant’s “human factors,” including the claimant’s age, work history, 
general physical condition, education, and prior training and experience.  Weld 
County School District RE-12 v. Bymer, 955 P.2d 550 (Colo. 1998); Joslin’s Dry 
Goods Co. v. Industrial Claim Appeals Office, 21 P.3d 866 (Colo. App. 2001).  The 
test for permanent total disability is whether employment exists that is reasonably 
available to the claimant under her particular circumstances.  Id.  This means 
whether employment is available in the competitive job market, which a claimant 
can perform on a reasonably sustainable basis.  As found, Claimant has proven 
that she is incapable of earning wages in the competitive labor market, on a 
reasonably sustainable basis, and there is no work reasonably available to her.  
Therefore, she is permanently and totally disabled. 
 
The Non-Work Related Left Upper Extremity Condition and the Full 
Responsibility Rule 
 
 u. The “full responsibility rule” applicable to claims for permanent total 
disability benefits provides that the industrial injury need not be the sole cause of 
the Claimant’s permanent total disability.  Under the rule, when an “employer hires 
an employee who, by reason of a pre-existing condition or by reason of a prior 
injury, is to some extent disabled, he takes the man [person] with such handicap,” 
and the employer is liable for a “full award of benefits” if a subsequent industrial 
injury combines with the pre-existing disability to produce permanent total 
disability.  See United Airlines, Inc. v. Indus. Claim Appeals Office, 993 P.2d 1152, 
1154-1155 (Colo. 2000).  The only exception to the established rule is where the 
industrial injury is not a significant causative factor in a claimant’s disability.  See 
Seifried v. Indus. Comm’n, 736 P.2d 1262 (Colo. App. 1986); Lindner Chevrolet v. 
Indus. Claim Appeals Office, 914 P.2d 496 (Colo. App. 1995).  As found, the 
Claimant could perform her full duties as a RN, with lifting abilities up to 50 lbs., 
before the admitted, compensable injury to her RUE, regardless of her pre-existing 
LUE condition.  After the admitted RUE injury the Claimant was not only unable to 
work at her pre-injury job as a RN but she could not work in any open, competitive 
market job on a reasonably sustainable basis.  Apportionment is not warranted in 
this case.  The Self-Insured Respondent is subject to the “full responsibility”  rule 
relative to permanent total disability.  
 
Substantial Evidence Rule 
 
 v. As found, in crediting Dr. Woo’s initial opinion rating the Claimant’s 
permanent disability and assigning permanent work restrictions, and Dr. Douthit’s 
DIME opinion, as well as rejecting Dr. Rook’s IME opinions, the ALJ has made a 
rational choice in favor of Dr. Woo’s initial opinions, Dr. Douthit’s DIME opinions, 



  

and against Dr. Woo’s changed opinions, Dr. Hemler’s opinions and Dr. Striplin’s 
opinions.  See Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 
429 (Colo. App. 2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 P.3d 
1172 (Colo. App. 2005).  Substantial evidence is “that quantum of probative 
evidence which a rational fact-finder would accept as adequate to support a 
conclusion, without regard to the existence of conflicting evidence.”  Metro Moving 
& Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  An ALJ’s resolution on 
questions of fact must be upheld if supported by substantial evidence and 
plausible inferences drawn from the record.  Eller v. Indus. Claim Appeals Office, 
224 P.3d 397, 399-400 (Colo. App. 2009). 
 
 w. The crediting of Shriver’s and Wonn’s opinions as opposed to 
Montoya’s opinions is supported by substantial evidence.  See Paint Connection 
Plus v. Indus. Claim Appeals Office, supra; Brownson-Rausin v. Indus. Claim 
Appeals Office, supra.  Substantial evidence is “that quantum of probative 
evidence which a rational fact-finder would accept as adequate to support a 
conclusion, without regard to the existence of conflicting evidence.”  Metro Moving 
& Storage Co. v. Gussert, supra.  An ALJ’s resolution on questions of fact must be 
upheld if supported by substantial evidence and plausible inferences drawn from 
the record.  Eller v. Indus. Claim Appeals Office, supra. 
 
Federal Social Security (SSI) Retirement Benefit Offset Against Permanent 
Total Benefits 
           
 x. As found, the Claimant was receiving Federal Social Security 
Retirement (SSI) benefits of $870.00 per week (Respondent’s Exhibit Q).  SSI 
retirement benefits are subject to offset of 50% in cases of permanent total 
disability, as provided by § 8-42-103 (1) (c) (II) and the holdings in Culver v. Ace 
Electric, 971 P.2d 641 (Colo. 1999); and, Zerba v. Dillon Companies et al., 
____P.3d____(Colo. App., No. 11CA1777, April 26, 2012).  As found, at the time 
that the Claimant reached MMI, July 14, 2004, she was receiving Federal Social 
Security Retirement benefits, the amount of which is frozen as of the time of the 
award.  See Engelbrecht v. Hartford Acc. And Indem. Co., 680 P.2d 231 (Colo. 
1984).  Therefore, the offset amount is based on $870.00 per month, or $200.77 
per week.   A 50% offset equals $100.38 per week.  Consequently, the Claimant’s 
net PTD benefit, after the 50% offset of SSI retirement benefits is $558.46 per 
week, or $79.78 per day.   
  
 y. Also, as found, the Respondent is entitled to a credit of $397.10 per 
week from January 31, 2005 through July 16, 2006, both dates inclusive, a 
subtotal of 532 days,  for a net PTD benefit of $161.36 per week, or $23.05 per 
day, in the aggregate subtotal amount of $12,262.60 for this period of time. 
 
Preponderance Burden of Proof on All Issues Except Overcoming the DIME 
with Respect to MMI and Lack of Causal Relatedness of the LUE 
 



  

 z. The injured worker has the burden of proof, by a preponderance of 
the evidence, of establishing the compensability of an industrial injury and 
entitlement to benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. 
Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 
3d 844 (Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. 
App. 2000).  Also, the burden of proof is generally placed on the party asserting 
the affirmative of a proposition.  Cowin & Co. v. Medina, 860 P. 2d 535 (Colo. App. 
1992).   A “preponderance of the evidence” is that quantum of evidence that 
makes a fact, or facts, more reasonably probable, or improbable, than not.  Page 
v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 
(Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 
[Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. Principi, 
274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals 
Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As found, The Claimant has 
sustained her burden with respect to permanent total disability from July 14, 
2004.  The Respondent has sustained its burden with respect to the applicability of 
the one-year statute of limitations to all penalty claims, thus, barring the penalty 
claims.  The Respondent has also sustained its burden with respect to the offset 
for the Federal Social Security Retirement benefits from the date of MMI, July 14, 
2004.  
 
Burden on Overcoming the DIME 
 
 aa. The party seeking to overcome a DIME physician’s opinions on 
whole person impairment, MMI, and causally related conditions bears the burden 
of proof by clear and convincing evidence.  Magnetic Engineering, Inc. v. Indus.l 
Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000).   The DIME physician's 
determination of MMI is binding unless overcome by "clear and convincing 
evidence." Metro Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 
1995); § 8-42-107(b)-(c), C.R.S.  Also, where the threshold determination of 
compensability is not an issue, a DIME physician’s conclusion that an injured 
worker’s medical problems were components of the injured worker’s overall 
impairment constitutes a part of the diagnostic assessment that comprises the 
DIME process and, as such the conclusion must be given presumptive effect and 
can only be overcome by clear and convincing evidence.  Qual-Med, Inc. v. Indus. 
Claim Appeals Office, 961 P.2d 590 (Colo. App. 1998); Leprino Foods Co. v. 
Indus. Claim Appeals Office, 134 P.3d 475, 482 (Colo. App. 2005); Eller v. Indus. 
Claim Appeals Office, 224 P.3d 397, 400 (Colo. App. 2009).   "Clear and 
convincing evidence" is evidence, which is stronger than preponderance, is 
unmistakable, makes a fact or facts highly probable or the converse, and is free 
from serious or substantial doubt. Metro Moving & Storage Co. v. Gussert, supra; 
Leming v. Indus. Claim Appeals Office, 62 P.3d 1015, 1019 (Colo. App. 2002). In 
other words, a DIME physician's finding may not be overcome unless the evidence 
establishes that it is "highly probable" that the DIME physician's opinion is 
incorrect. Postelwait v. Midwest Barricade, 905 P. 2d 21 (Colo. App. 1995).  As 
found, the Claimant failed to overcome DIME Dr. Douthit’s opinions on MMI and 



  

lack of causal relatedness of the LUE by clear and convincing evidence.  The 
Claimant failed to overcome Dr. Douthit’s scheduled rating by either preponderant 
or clear and convincing evidence. 

 
SUPPLEMENTAL ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondent shall pay the costs of all authorized, causally 
related and reasonably necessary medical care and treatment for the Claimant’s 
right upper extremity injury, subject to the Division of Workers Compensation 
Medical Fee Schedule.  
 
 B. The Respondent shall pay the Claimant net permanent total disability 
benefits of $558.46 per week, which includes the 50% offset for Federal Social 
Security Retirement benefit, equaling an offset amount of $100.38 per week 
against the regular permanent total disability benefit of $658.84 per week.  Also, 
the Respondent is entitled to a credit for payments made in the modified “Greeter” 
job with the Respondent from January 31, 2005 through July 16, 2006, both dates 
inclusive, a subtotal of 532 days.  For this period of time, the Respondent shall pay 
the Claimant aggregate subtotal net permanent total disability benefits of 
$12,262.60.  For all other periods from July 14, 2004 through July 16, 2012, both 
dates inclusive (excluding the period from January 31, 2005 through July 16, 
2006), a subtotal of 2,192 days, the Respondent shall pay the Claimant aggregate 
subtotal permanent total disability benefits of $190,833.76.  As of July 16, 2012, 
the Respondent shall pay the Claimant a grand total of net aggregate permanent 
total disability benefits in the amount of $203,096.36, which includes the 
$12,262.60, which is payable retroactively and forthwith. 
 
 C. The Respondent shall pay the Claimant statutory interest at the rate 
of eight percent (8%) per annum on all amounts due and not paid. 
 
 D. Any and all issues not determined herein, including post maximum 
medical improvement medical maintenance benefits, are reserved for future 
decision. 
 
 DATED this______day of December 2012. 
 
 
 
      EDWIN L. FELTER, JR. 
      Administrative Law Judge 
 
  
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 



  

WORKERS’ COMPENSATION NO. WC 4-885-666-01 

ISSUES 

 The issues for determination are change of physician and medical benefits.  

FINDINGS OF FACT 

1. Insurer has filed a General Admission of Liability.  The name and address 
given for Insurer on that General Admission of Liability was Specialty Risk Services, LLC, 
P.O. Box 14512, Lexington, KY 40512.  A Notice of Hearing was sent by the OAC to that 
address on August 17, 2012.   
 

2. Claimant’s attorney sent a letter to Insurer on June 12, 2012.  On page 2 of the 
letter, Claimant requested a change of physician to Dr. Rafer Leach.  Insurer did not 
respond to that request.  
 

3. Claimant underwent surgery for the compensable injury on May 1, 2012.  On 
May 3, 2012, Dr. Hewitt wrote that “Claimant will need assistance from a spouse, family 
member, or friend in dressing, bathing, meal preparation and transportation to and from 
appointments” for four hours per day from May 1, 2012 to June 18, 2012. On May 8, 
2012, Claimant’s counsel wrote Insurer and requested reimbursement of $2,640.00 (4 
hr/day x $15.00 per hour x 44 days) for the essential services recommended by Dr. 
Hewitt.   
 

CONCLUSIONS OF LAW 

Notice of Hearing was set to Insurer at the address it provided on a General 
Admission of Liability.  This matter may proceed to hearing on the issues endorsed on 
Claimant’s Application for Hearing. Section 8-43-211(1), C.R.S., OAC Rules 11 and 23.  

 
An employer or insurer may initially select the authorized treating physician.  Section 
8-43-404(5)(a)(I)(A), C.R.S.  An injured worker may procure written permission of the 
insurer to have a personal physician treat him or her.  If the insurer does not respond 
to a written request, the insurer is deemed to have waived any objection to the injured 
worker’s request. Section 8-43-404(5)(a)(VI), C.R.S.  

 
Claimant requested in writing a change in authorized physician to Dr. Rafer Leach.  

Insurer did not respond to that written request.  Therefore, Dr. Rafer Leach is an 
authorized treating physician as of June 12, 2012, the date of the request. .  Insurer will 
be liable for the costs of the medical care provided by Dr. Leach that is reasonable and 
necessary to cure and relieve Claimant from the effects of this compensable injury.  
Section 8-42-101(1), C.R.S.  Liability is limited to those amounts established by the 
Division of Worker’s Compensation fee schedule.  Section 8-42-101(3), C.R.S.  

 



  

An insurer is liable for authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of the industrial injury. Section 8-42-10I(1)(a), 
C.R.S. Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997). 
Home health care services fall within this provision. See Suetrack USA v. Industrial Claim 
Appeals Office, 902 P.2d 854, 856 (Colo. App. 1995). The determination whether 
treatment or services provided under § 8-42-101 are reasonable and necessary is one of 
fact. See City of Durango v. Dunagan 939 P.2d 496 (Colo. App. 1997); Wal-Mart Stores, 
Inc. v. Industrial Claims Office, 989 P.2d 251 (Colo. App. 1999). Home health care 
services in the nature of "attendant care," if reasonably needed to cure or relieve the 
effects of the industrial injury, have been found to be compensable. Atencio v. Quality 
Care, Inc., 791 P.2d 7 (Colo. App. 1990). Such services may encompass assisting the 
injured worker with activities of daily living, including matters of personal hygiene. 
Suetrack v. Industrial Claim Appeals Office, 902 P.2d 854 (Colo. App. 1995). 

 
Claimant has shown by a preponderance of the evidence that attendant care from 

a spouse, family member, or friend was reasonably needed following surgery for four 
hours per day for 44 days.  $15.00 per hour is a reasonably rate for such care.  Insurer is 
liable for the costs of such care in the amount of $2,640.00.    

 

CORRECTED ORDER 

 It is therefore ordered that: 

1. Insurer shall pay for attendant care services for Claimant following the surgery 
in the amount of $2,640.00.  

2. Dr. Rafer Leach is an authorized medical care provider as of June 12, 2012.  

3. Issues not previously determined or determined herein are reserved for future 
determination. 

DATED:  December 19, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-431-01 

PRELIMINARY ISSUE 

 In their Petition to Review and Brief, Respondents request a reversal because they 
were not permitted to engage in discovery with the pro se Claimant.  Although 
Respondents did not raise this issue at the hearing, the ALJ will address it here.  



  

 Respondents filed a Motion for permission to Engage in Discovery With Pro Se 
Claimant on May 14, 2012. Respondents stated, “In order to clarify the Claimant’s issues 
for hearing, as well as to investigate this claim further and prepare for hearing, 
Respondents need to engage in discovery with the Claimant, including but not limited to: 
propounding interrogatories and requests for productions to Claimant...” Claimant did not 
respond to the motion.  On May 30, 2012, the ALJ denied the motion but noted, 
“Releases for medical records are not discovery, & may be requested by Respondents.  
Rule 5-4 WCRP.”  In their brief, Respondent’s argue that good cause was shown and 
discovery should have been permitted. Respondents allege that they were not aware of 
Claimant’s pre-existing conditions and did not have an opportunity to provide the history 
to Claimant’s physicians to see if it would affect their opinion on the cause of Claimant’s 
ear pain.   

 Section 8-43-207(e), C.R.S., provides, “Upon written motion and for good cause 
shown, permit parties to engage in discovery; except that permission need not be sought 
if each party is represented by an attorney.”  The Act has made a distinction as to when 
discovery may be conducted where a party is pro se.  It is clear that, in a case where 
Claimant is pro se, discovery is not to be automatically granted.   

 This is not a case where there was a prehearing conference before a pre-hearing 
ALJ.  In such a case, the pre-hearing ALJ can advise the pro se party of her obligations 
to answer interrogatories and the consequences of failure to fully answer. The pre-
hearing ALJ can also get some sense of the pro se’s ability to understand adequately 
respond to the written questions. Respondents here alleged nothing different than what is 
present in every claim. If such allegations constitute good cause, then it is hard to 
conceive of a case where discovery would not be granted.  Such would be contrary to the 
Act that does not automatically permit discovery when a party is pro se.  Respondents did 
not show good cause for discovery with this pro se Claimant.   

If Respondents were surprised by Claimant’s testimony, they could have 
requested a continuance to obtain additional evidence.  Instead, Respondents rested 
without presenting any testimony.  

ISSUES 

 This hearing was set on Claimant’s Application for Expedited Hearing.  The issues 
are limited to compensability and medical benefits.  OAC Rule 9.   

FINDINGS OF FACT 

1. Claimant has been employed by Employer for 16 years.  She answers a 
telephone using a headset.  Until February or March 2012, the headset covered only one 
ear at a time.  Claimant could use the headset on either her left or right ear.  Claimant did 
regularly change the headset from one side to the other.  

2. Claimant has a ten-year history of pain in her ears.  



  

3. Claimant was examined on May 23, 2011 by Niel Sullivan, M.D., her 
personal physician.  She complained of pain in her left ear. Claimant attributed the pain to 
an ear infection and did not mention the headset to Dr. Sullivan.  Dr. Sullivan’s 
assessment was otitis externa.  He prescribed a medication.  

4. Claimant was again examined by Dr. Sullivan on November 16. 2011.  
Claimant complained of hearing loss.  She mentioned using a headset at work and 
changing which ear the headset was on.  Dr. Sullivan assessment was hearing loss.  He 
referred Claimant to Dr. Considine.  

5. Claimant was examined by Catherince L. Considine, D.O., on December 5, 
2011.  Claimant complained of ear pain and hearing loss.  In her note, Dr. Considine 
stated, “Canal where headset rests is noted to be erythematous and is being irritated by 
the headset being used and causing pain.”  Dr. Considine’s opinion that Claimant had 
erythematous that was irritated by the headset she was using is credible and persuasive.  

6. Claimant took the report from Dr. Considine and told Employer’s HR 
department that she believed her ear pain was due to the headset that she used at work.  
Claimant was not referred to a specific medical care provider at that time.  

7. On December 28, 2011, Claimant asked Employer to transfer her to a job 
that did not involve the use of headphones.  She stated that her ears were hurting daily 
and that it was getting worse.  

8. Claimant returned to Dr. Considine for follow-up on January 3, 2012. 
Claimant stated that she still using a headset at work and she complained that she still 
had some ear discomfort.  Dr. Considine noted that Claimant’s external ear canals and 
tympanic membranes were normal.  

9. Claimant returned to Dr. Considine on February 28, 2012 for evaluation of 
different headsets offered by Employer. Dr. Considine stated that Claimant would do 
better with a headset that covers the ears, such as a headphone. 

10.  Employer referred Claimant to HealthOne for treatment of her ear 
complaints.  She was examined at HealthOne on March 22, 2012 by Matthew Lugliani, 
M.D.  Claimant complained of bilateral ear pain, ear ringing, and hearing loss.  She 
described her pain as aching and burning, and that the sensation is inside her ears. Dr. 
Lugliani’s assessment was otalgia, tinnitus, and hearing loss. Dr. Lugliani stated that he 
cannot attribute his diagnoses to Claimant’s employment, however, his discussion of 
causality refers mostly to the hearing loss.  

11. Claimant returned to Dr. Considine on May 17, 2012.  Claimant stated that 
she had changed to a headset that did not rest in the ear canal but that her otalgia was 
not resolving.  Dr. Considine recommended that, if possible, Claimant’s position be 
changed to one that does not involve a headset. 

12. Claimant was examined by Alan Lipkin, M.D., on June 28, 2012.  Claimant 
complained of bilateral ear pain and burning. Dr. Lipkin stated that Claimant’s external 



  

ears looked normal, that Claimant was using over-the-ear headsets, and that there was 
no sign that damage was being done.  He stated that the cause of Claimants otalgia was 
unclear, “but unlikely due to her headset use”.  

CONCLUSIONS OF LAW 

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. §8-40-102(1), 
C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S. 

A claimant in a workers’ compensation claim shall have the burden of proving 
entitlement to benefits by a preponderance of the evidence; the facts in a workers’ 
compensation case shall not be interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer, and a workers’ compensation case shall be 
decided on its merits. Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 
592 (Colo. App. 1998) (“Claimant has the burden of proving an entitlement to benefits by 
a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 
(Colo. App. 1993) (“The burden is on the claimant to prove his entitlement to benefits by 
a preponderance of the evidence.”). Proof by a preponderance of the evidence requires a 
claimant to establish that the existence of a contested fact is more probable than its 
nonexistence. Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO 
March 20, 2002). 

A compensable injury is one that arises out of and in the course of employment. 
Section 8-41-301 (1) (b), C.R.S. The “arising out of” test is one of causation. It requires 
that the injury have its origin in an employee's work-related functions, and be sufficiently 
related thereto so as to be considered part of the employee's service to the employer. 
There is no presumption that injuries that occur in the course of a worker's employment 
arise out of the employment. Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968). 

An “occupational disease” means a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Indus. Claim Appeals Office, 89 P. 3d 504 (Colo. 
App. 2004).   



  

The Findings of Fact, Conclusions of Law, and Order issued on August 15, 2012, 
contained footnotes defining “otiti externa”, “erythematous”, “tympanic”, and “otalgia”.  
The footnotes gave internet sources for the definitions. Only definitions for the terms were 
referred to.  There was no judicial notice of the causes or risk factors for these conditions.  
Respondents argue that taking judicial notice of information on the to the internet was not 
appropriate and constitute grounds for remand.  

Rule 201(e), Colorado Rules of Evidence, provides; “Opportunity to be heard. A 
party is entitled upon timely request to an opportunity to be heard as to the propriety of 
taking judicial notice and the tenor of the matter noticed. In the absence of prior 
notification, the request may be made after judicial notice has been taken.” 

Respondents have not alleged that the information in the footnotes was incorrect, 
and have not referred any better definitions for the terms. In any event, the definitions of 
these conditions are not necessary for the order.  Therefore, the footnotes the definitions 
are not repeated in this Supplemental Order. 

 Dr. Considine’s opinion that Claimant had eythemotous that was irritated by the 
headset she was using is credible and persuasive.  Claimant has established by a 
preponderance of the evidence that she suffered from an occupational disease as a 
result of her headphone use at work. The occupational disease includes erythematous 
and otalgia. The claim is compensable.   

 Insurer is liable for medical care from authorized providers that is reasonably 
needed to cure and relieve Claimant from the effects of the compensable injury.  Section 
8-42-101(1), C.R.S.   Claimant did not advise Employer that her ear pain may be related 
to her employment until December 2011.  Employer did not initially refer Claimant to a 
specific medical care provider.  After reporting that her ear pain may be work related, 
Claimant saw Dr. Considine on January 2, 2012, who is thereby authorized.  Employer 
later referred Claimant to HealthOne, which is also authorized.  Section 8-43-404(5)(a), 
C.R.S. The care that Claimant has received for erythematous (Dr. Considine) and for 
otalgia (Dr. Lugliani), was reasonably needed to cure and relieve Claimant from the effect 
of her occupational disease. The care Claimant received from Dr. Considine on January 
2, 2012 through May 2012, and from HealthOne, was reasonably needed to cure and 
relieve Claimant from her work related ear pain.  Insurer is liable for the costs of such 
care, in amounts not to exceed the Division of Worker’s Compensation fee schedule.  
Section 8-42-101(3), C.R.S.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the costs of the care Claimant received from Dr. Considine for 
erythematous on and after January 3, 2012, and the care she received from HealthOne 
for otalgia.  



  

3. Issues not determined herein are reserved for future determination. 

 

DATED: 

Bruce C. Friend, ALJ 

December 19, 2012 

Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-886-282-01 

ISSUES 

1. Compensability; and, 

2. Medical benefits. 

 

FINDINGS OF FACT 

1. The Claimant works as a certified medical assistant at the Respondent-
Employer’s place of business. The Claimant has been employed in this position for 
approximately 32 years. 

2. The Claimant’s duties include assisting with surgical procedures by bringing 
patients back from surgeries, and other tasks which require the Claimant to sit, stand, 
and walk throughout the day.  When the Claimant is seated she uses a swivel chair and 
has used such a swivel chair during her 32 year career.  The Claimant explained that 
when arising from a seated position she typically pushes herself back away from her 
work station with her legs, then swivels in the chair while simultaneously rising from the 
seat. 

3. On May 1, 2012, the Claimant injured her right knee while getting up from 
her swivel chair. The Claimant reported that she heard a pop as she pushed back with 
her right leg, swiveled and pivoted to get up from the chair.  The Claimant reported 
immediate pain and trouble walking after the incident.  

4. The Claimant was initially evaluated by Susan Dern, D.O., who diagnosed a 
right knee sprain with possible meniscal injury, and ordered an MRI.  The MRI was 
completed on May 7, 2012. Dr. Dern opined that the injury was work related. 

5. David Walden, M.D., evaluated the Claimant and examined the MRI on May 
15, 2012.  



  

6. Dr. Walden noted that the MRI showed a “degenerative horizontal tear 
involving the body and anterior horn of the lateral meniscus with the body displaced out 
of the joint space secondary to what appears to be a posterior root ligament tear.  There 
is also mild chondromalacia of the lateral compartment with a mild patellofemoral joint 
effusion.”  Dr. Walden’s impression was 1) Right knee probable acute lateral meniscus 
tear; and, 2) Right knee osteoarthritis.  

7. Based on the MRI findings, Dr. Walden recommended a “right knee 
arthroscopic partial lateral meniscectomy and right arthroscopic chondroplasty of patella 
and femoral trochlea.”  

8. The Claimant underwent the above referenced right knee surgery on May 
23, 2012. At the time of surgery it was noted that the Claimant had degenerative joint 
disease.  

9. On September 20, 2012, the Claimant was evaluated by Dr. David Richman 
for an independent medical examination. On October 4, 2012, Dr. Richman issued an 
IME report.  

10. At the hearing Dr. Richman testified that the Claimant’s injury was 
precipitated by her long standing degenerative right knee condition which “would have 
occurred whether or not she was at work.”  Dr. Richman noted that there was an equal 
chance that the Claimant’s right knee injury would have occurred during any one of her 
normal daily living activities, and that “simply because this occurred at work does not 
imply a causal link.” Dr. Richman testified that he could clearly see the degenerative 
nature of the Claimant’s right knee when he reviewed the MRI, and noted that Dr. Walden 
also referenced the Claimant’s right knee osteoarthritis in his report. 

11. Dr. Richman testified that her right knee injury has no causal medical link to 
her employment, and that “her work duties have nothing to do with whether or not she 
developed a lateral meniscus tear.” Dr. Richman testified that the injury was equally likely 
to have occurred while at a restaurant, at a public library, getting out of bed, or getting up 
from a movie theatre seat.  

12. Dr. Richman testified that the fact that it was a “swivel” or “rolling chair” had 
nothing to do with the Claimant’s right knee injury, and did not accelerate, aggravate, or 
intensify her right knee injury.  Dr. Richman also noted in his report that “there was no 
increased risk factor for the development of this and her work posed no increased risk for 
a meniscus tear.” 

13. The Claimant has no previous history of knee problems or medical 
treatment for her knees. 

14. The ALJ finds that the Claimant’s pre-existing osteoarthritis condition was 
not the cause of the Claimant’s injury on May 1, 2012. 



  

15. The ALJ finds that the Claimant’s work-related actions of arising from her 
chair while swiveling and pivoting combined with the Claimant’s pre-existing condition 
and caused that condition to be substantially aggravated. 

16. The ALJ finds that it is more likely than not that the Claimant suffered an 
injury arising out of and in the course of her employment with the Respondent-Employer. 

 
 

CONCLUSIONS OF LAW 

1. The purpose of the Workers' Compensation Act of Colorado (Act) 8-40-101 
et sec., C.R.S. 2011 is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation.  See § 8-40-102 (1) (supra).   

2. A compensable injury is one which arises out of and in the course of 
employment.  See § 8-43-301(1)(b)(c)(supra).  The “arising out of” test is one of 
causation.  It requires that the injury have its origin in an employee’s work-related 
functions, and be sufficiently related thereto so as to be considered part of the 
employee’s service to the employer.  There is no presumption that an injury that occurs in 
the course of a worker’s employment also arises out of employment.  Finn v. Industrial 
Commission, 165 Colo. 106, 437 P.2d. 542, (1968); “The mere fact that the decedent fell 
to his death on the employer’s premises did not give rise to the presumption that the fall 
arose out of and in the course of employment.”  Id. 

3. It is the Claimant’s burden to prove by a preponderance of the evidence 
that there is a direct causal relationship between the employment and the injuries.  § 8-
43-201 (supra) See also Ramsdale v. Horn, (781 P.2d. 150, Colo. App.).  A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  Proof of causation is a threshold requirement that an injured 
employee must establish by a preponderance of the evidence before any benefits are 
awarded.  § 8-40-301(1)(c)(supra),   See also Faulkner v. Industrial Claim Appeals Office, 
12 P. 3d 844 (Colo. App. 2000). 

4. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc., v. ICAO, 5 P.3d 385 (Colo. App. 2000) 

5. In deciding whether Claimant has met his burden of proof, the ALJ is 
empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to testimony, and draw plausible inferences from the 
evidence.”  See Kroupa v. Industrial Claim Appeals Office,  53 P.3d 1192, 1197 (Colo. 
App. 2002) 



  

6. The facts in a worker’s compensation case must be interpreted neutrally, 
neither in favor of the rights’ of Claimant nor in favor of the rights’ of Respondents.  § 8-
43-201, (supra).  A worker’s compensation case is decided on its merits.  § 8-43-201, 
(supra).  An award of benefits may not be based or denied upon speculation or 
conjecture.  Deines Bros. v. Industrial Commission, 125 Colo. 258, 242 P.2d 600 (1952). 

7. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witnesses’ testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance, Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936).  

8. “The claimant bears the burden of proof to establish the right to specific 
medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 
2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 

9. Claimant has the burden of proving that requested medical treatment is 
reasonable, necessary and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) 
provides the following directive on this issue: “Every employer . . . shall furnish such 
medical [treatment]. . . as may reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and relieve the employee 
from the effects of the injury”. 

10. Respondents are liable for authorized medical treatment that is reasonable 
and necessary to cure and relieve the effects of an industrial injury.  C.R.S. §8-42-
101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  Employers 
have thus been required to provide services that are either medically necessary for the 
treatment of a claimant’s injuries or incidental to obtaining treatment.  In re Robertson, 
W.C. No. 4-389-907 (ICAP, Jan. 10, 2007).   

11. As found above the ALJ concludes that the Claimant has established that 
her actions of pushing away from her workstation while swiveling and pivoting and arising 
from the chair are sufficiently related to her work-related functions so as to be considered 
part of her service to the Respondent-Employer. 

12. The ALJ concludes that on or about May 1, 2012 the Claimant has 
established by a preponderance of the evidence that she has sustained an injury arising 
out of and in the course of her employment with the Respondent-Employer. 

13. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that she is entitled to reasonable, necessary, and related medical care to 
cure or relieve her from the effects of her injury. 

ORDER 

 It is therefore ordered that: 



  

1. The Claimant’s claim is compensable under the Workers’ Compensation 
Act of Colorado. 

2. The Respondent-Employer is responsible for all reasonable, necessary, 
and related medical care to cure or relieve the Claimant from the effects of her injury. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on all 
amounts of compensation not paid when due. 

4. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
DATE: December 19, 2012  

Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-882-431-01 

PRELIMINARY ISSUE 

 In their Petition to Review and Brief, Respondents request a reversal because they 
were not permitted to engage in discovery with the pro se Claimant.  Although 
Respondents did not raise this issue at the hearing, the ALJ will address it here.  

 Respondents filed a Motion for permission to Engage in Discovery With Pro Se 
Claimant on May 14, 2012. Respondents stated, “In order to clarify the Claimant’s issues 
for hearing, as well as to investigate this claim further and prepare for hearing, 
Respondents need to engage in discovery with the Claimant, including but not limited to: 
propounding interrogatories and requests for productions to Claimant...” Claimant did not 
respond to the motion.  On May 30, 2012, the ALJ denied the motion but noted, 
“Releases for medical records are not discovery, & may be requested by Respondents.  



  

Rule 5-4 WCRP.”  In their brief, Respondent’s argue that good cause was shown and 
discovery should have been permitted. Respondents allege that they were not aware of 
Claimant’s pre-existing conditions and did not have an opportunity to provide the history 
to Claimant’s physicians to see if it would affect their opinion on the cause of Claimant’s 
ear pain.   

 Section 8-43-207(e), C.R.S., provides, “Upon written motion and for good cause 
shown, permit parties to engage in discovery; except that permission need not be sought 
if each party is represented by an attorney.”  The Act has made a distinction as to when 
discovery may be conducted where a party is pro se.  It is clear that, in a case where 
Claimant is pro se, discovery is not to be automatically granted.   

 This is not a case where there was a prehearing conference before a pre-hearing 
ALJ.  In such a case, the pre-hearing ALJ can advise the pro se party of her obligations 
to answer interrogatories and the consequences of failure to fully answer. The pre-
hearing ALJ can also get some sense of the pro se’s ability to understand adequately 
respond to the written questions. Respondents here alleged nothing different than what is 
present in every claim. If such allegations constitute good cause, then it is hard to 
conceive of a case where discovery would not be granted.  Such would be contrary to the 
Act that does not automatically permit discovery when a party is pro se.  Respondents did 
not show good cause for discovery with this pro se Claimant.   

If Respondents were surprised by Claimant’s testimony, they could have 
requested a continuance to obtain additional evidence.  Instead, Respondents rested 
without presenting any testimony.  

 ISSUES 

 This hearing was set on Claimant’s Application for Expedited Hearing.  The issues 
are limited to compensability and medical benefits.  OAC Rule 9.   

FINDINGS OF FACT 

1. Claimant has been employed by Employer for 16 years.  She answers a 
telephone using a headset.  Until February or March 2012, the headset covered only one 
ear at a time.  Claimant could use the headset on either her left or right ear.  Claimant did 
regularly change the headset from one side to the other.  

2. Claimant has a ten-year history of pain in her ears.  

3. Claimant was examined on May 23, 2011 by Niel Sullivan, M.D., her 
personal physician.  She complained of pain in her left ear. Claimant attributed the pain to 
an ear infection and did not mention the headset to Dr. Sullivan.  Dr. Sullivan’s 
assessment was otitis externa.  He prescribed a medication.  

4. Claimant was again examined by Dr. Sullivan on November 16. 2011.  
Claimant complained of hearing loss.  She mentioned using a headset at work and 



  

changing which ear the headset was on.  Dr. Sullivan assessment was hearing loss.  He 
referred Claimant to Dr. Considine.  

5. Claimant was examined by Catherince L. Considine, D.O., on December 5, 
2011.  Claimant complained of ear pain and hearing loss.  In her note, Dr. Considine 
stated, “Canal where headset rests is noted to be erythematous and is being irritated by 
the headset being used and causing pain.”  Dr. Considine’s opinion that Claimant had 
erythematous that was irritated by the headset she was using is credible and persuasive.  

6. Claimant took the report from Dr. Considine and told Employer’s HR 
department that she believed her ear pain was due to the headset that she used at work.  
Claimant was not referred to a specific medical care provider at that time.  

7. On December 28, 2011, Claimant asked Employer to transfer her to a job 
that did not involve the use of headphones.  She stated that her ears were hurting daily 
and that it was getting worse.  

8. Claimant returned to Dr. Considine for follow-up on January 3, 2012. 
Claimant stated that she still using a headset at work and she complained that she still 
had some ear discomfort.  Dr. Considine noted that Claimant’s external ear canals and 
tympanic membranes were normal.  

9. Claimant returned to Dr. Considine on February 28, 2012 for evaluation of 
different headsets offered by Employer. Dr. Considine stated that Claimant would do 
better with a headset that covers the ears, such as a headphone. 

10.  Employer referred Claimant to HealthOne for treatment of her ear 
complaints.  She was examined at HealthOne on March 22, 2012 by Matthew Lugliani, 
M.D.  Claimant complained of bilateral ear pain, ear ringing, and hearing loss.  She 
described her pain as aching and burning, and that the sensation is inside her ears. Dr. 
Lugliani’s assessment was otalgia, tinnitus, and hearing loss. Dr. Lugliani stated that he 
cannot attribute his diagnoses to Claimant’s employment, however, his discussion of 
causality refers mostly to the hearing loss.  

11. Claimant returned to Dr. Considine on May 17, 2012.  Claimant stated that 
she had changed to a headset that did not rest in the ear canal but that her otalgia was 
not resolving.  Dr. Considine recommended that, if possible, Claimant’s position be 
changed to one that does not involve a headset. 

12. Claimant was examined by Alan Lipkin, M.D., on June 28, 2012.  Claimant 
complained of bilateral ear pain and burning. Dr. Lipkin stated that Claimant’s external 
ears looked normal, that Claimant was using over-the-ear headsets, and that there was 
no sign that damage was being done.  He stated that the cause of Claimants otalgia was 
unclear, “but unlikely due to her headset use”.  

CONCLUSIONS OF LAW 



  

The purpose of the “Workers’ Compensation Act of Colorado” (Act) is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation. §8-40-102(1), 
C.R.S. A claimant in a Workers' Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence. §8-42-101, C.R.S. A 
preponderance of the evidence is that which leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not. Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004). The 
facts in a Workers' Compensation case are not interpreted liberally in favor of either the 
rights of the injured worker or the rights of the employer. §8-43-201, C.R.S. A Workers' 
Compensation case is decided on its merits. §8-43-201, C.R.S. 

A claimant in a workers’ compensation claim shall have the burden of proving 
entitlement to benefits by a preponderance of the evidence; the facts in a workers’ 
compensation case shall not be interpreted liberally in favor of either the rights of the 
injured worker or the rights of the employer, and a workers’ compensation case shall be 
decided on its merits. Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 590, 
592 (Colo. App. 1998) (“Claimant has the burden of proving an entitlement to benefits by 
a preponderance of the evidence.”); Lerner v. Wal-Mart Stores, Inc., 865 P.2d 915, 918 
(Colo. App. 1993) (“The burden is on the claimant to prove his entitlement to benefits by 
a preponderance of the evidence.”). Proof by a preponderance of the evidence requires a 
claimant to establish that the existence of a contested fact is more probable than its 
nonexistence. Hoster v. Weld County Bi-Products, Inc., W.C. No. 4-483-341 (ICAO 
March 20, 2002). 

A compensable injury is one that arises out of and in the course of employment. 
Section 8-41-301 (1) (b), C.R.S. The “arising out of” test is one of causation. It requires 
that the injury have its origin in an employee's work-related functions, and be sufficiently 
related thereto so as to be considered part of the employee's service to the employer. 
There is no presumption that injuries that occur in the course of a worker's employment 
arise out of the employment. Finn v. Industrial Commission, 165 Colo. 106, 437 P.2d 542 
(1968). 

An “occupational disease” means a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Indus. Claim Appeals Office, 89 P. 3d 504 (Colo. 
App. 2004).   

The Findings of Fact, Conclusions of Law, and Order issued on August 15, 2012, 
contained footnotes defining “otiti externa”, “erythematous”, “tympanic”, and “otalgia”.  
The footnotes gave internet sources for the definitions. Only definitions for the terms were 
referred to.  There was no judicial notice of the causes or risk factors for these conditions.  
Respondents argue that taking judicial notice of information on the to the internet was not 
appropriate and constitute grounds for remand.  



  

Rule 201(e), Colorado Rules of Evidence, provides; “Opportunity to be heard. A 
party is entitled upon timely request to an opportunity to be heard as to the propriety of 
taking judicial notice and the tenor of the matter noticed. In the absence of prior 
notification, the request may be made after judicial notice has been taken.” 

Respondents have not alleged that the information in the footnotes was incorrect, 
and have not referred any better definitions for the terms. In any event, the definitions of 
these conditions are not necessary for the order.  Therefore, the footnotes the definitions 
are not repeated in this Supplemental Order. 

 Dr. Considine’s opinion that Claimant had eythemotous that was irritated by the 
headset she was using is credible and persuasive.  Claimant has established by a 
preponderance of the evidence that she suffered from an occupational disease as a 
result of her headphone use at work. The occupational disease includes erythematous 
and otalgia. The claim is compensable.   

 Insurer is liable for medical care from authorized providers that is reasonably 
needed to cure and relieve Claimant from the effects of the compensable injury.  Section 
8-42-101(1), C.R.S.   Claimant did not advise Employer that her ear pain may be related 
to her employment until December 2011.  Employer did not initially refer Claimant to a 
specific medical care provider.  After reporting that her ear pain may be work related, 
Claimant saw Dr. Considine on January 2, 2012, who is thereby authorized.  Employer 
later referred Claimant to HealthOne, which is also authorized.  Section 8-43-404(5)(a), 
C.R.S. The care that Claimant has received for erythematous (Dr. Considine) and for 
otalgia (Dr. Lugliani), was reasonably needed to cure and relieve Claimant from the effect 
of her occupational disease. The care Claimant received from Dr. Considine on January 
2, 2012 through May 2012, and from HealthOne, was reasonably needed to cure and 
relieve Claimant from her work related ear pain.  Insurer is liable for the costs of such 
care, in amounts not to exceed the Division of Worker’s Compensation fee schedule.  
Section 8-42-101(3), C.R.S.  

ORDER 

 It is therefore ordered that: 

1. The claim is compensable.  

2. Insurer is liable for the costs of the care Claimant received from Dr. Considine for 
erythematous on and after January 3, 2012, and the care she received from HealthOne 
for otalgia.  

3. Issues not determined herein are reserved for future determination. 

DATED: 

Bruce C. Friend, ALJ 

December 19, 2012 

Office of Administrative Courts 
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STATE OF COLORADO 
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ISSUES 

The issues for determination are: 

1. The Respondent’s attempt to overcome the DIME physician’s opinion that 
the Claimant is not at maximum medical improvement; 

2. Whether the recommendation of Dr. Walden and the DIME physician that 
the Claimant needs surgery is reasonable, necessary, and related to her work injury; and, 

3. Temporary total disability benefits. 

 

FINDINGS OF FACT 

1. The Claimant is a 30 year old former employee of the 
Respondent.  She has a history of knee problems dating back to 1999 when she 
dislocated her knee playing basketball.  On December 22, 2003, the Claimant hit her 
knee against a cabinet at work and dislocated her knee.  She complained of 10 out of 10 
pain and was transported via ambulance to Memorial Hospital in Colorado Springs, 
Colorado. The Claimant told the emergency room staff that she had dislocated her patella 
a total of five times prior to the December 22, 2003 admission.  The Claimant received 
physical therapy and her symptoms resolved. She was able to return to a very active 
lifestyle including hiking fourteeners, mountain biking, skiing and other sports.  From 
2003 to 2011 she was able to engage in all of these athletic activities with no knee 
symptoms. 

2. On January 20, 2011, the Claimant was participating in a self 
defense class as part of her training to become a corrections officer.  During one of the 
exercises, she stepped on a gap between the gym mats and rolled her ankle.  She fell 
and struck her knee.  She experienced immediate severe pain and her knee was 
obviously dislocated.  An ambulance was called and the paramedics were able to reduce 
the dislocation, but unlike the previous time she dislocated her knee, it still did not feel 
right after it had been put back into place.  She was transported to St. Thomas Moore 
Hospital where she was treated. An x-ray at the hospital showed an impaction fracture 
from the dislocation.  The Claimant was treated with medication, bracing and crutches. 

3. The Claimant received follow up treatment through CCOM.  
She received conservative care including physical therapy, bracing, ice, rest, elevation, 
and medications.  Nonetheless, she continued to have significant pain and swelling, as 
well as a feeling of instability and buckling of the knee.  She also developed burning pain 
and numbness.  



  

4. The Respondent’s physician advisor, Dr. McElhinney, 
performed a medical records review on February 11, 2011.  He noted that the Claimant 
had a history of dislocations but had an acute incident at work.  He felt that surgery for 
the reconstruction of the patellofemoral ligament was “very reasonable.” Dr. McElhinney 
also felt the impaction fracture was directly related to the work injury.        

5. The Claimant saw Dr. Bruce Taylor on April 28, 2011.  Dr. 
Taylor felt she was at risk for recurrent dislocations but her injury had to be fully healed 
before any further intervention.  Since Dr. Taylor does not perform surgery on patellar 
instability, he referred the Claimant to Dr. Walden. There was some delay in obtaining 
authorization for this visit.    

6. In the meantime, due to the weakened condition of her knee 
the Claimant suffered another dislocation on June 18, 2012 while at home.  She was able 
to put her knee back into place and treat with ice.  She did not need any treatment other 
than the treatment she was already receiving for the work related injury.  The Claimant 
also became pregnant around this time.          

7. The examination by Dr. Walden took place on August 2, 2011.  
The Claimant had multiple objective findings including extreme hypermobility of the 
patella allowing the patella to be dislocated from its tracks, a tight lateral retinaculum 
patellar tilt, and a loose medial retinaculum.  Dr. Walden felt surgery was necessary but 
recommended deferral until after the completion of the Claimant’s pregnancy. 

8. As a result of the surgery being on hold, the Claimant was 
placed at maximum medical improvement on December 22, 2011.  The Respondent filed 
a Final Admission of Liability on March 19, 2012 terminating temporary disability benefits.  
The Claimant requested a Division Independent Medical Evaluation (DIME).      

9. Before the DIME, the Claimant was evaluated by the 
Respondent’s retained expert, Dr. Lindberg on May 29, 2012.  Dr. Lindberg felt that the 
Claimant had a history of chronic unstable patella.  He was of the opinion that there was 
no indication for surgery and that the Claimant had completely recovered from her work 
injury.  Dr. Lindberg’s report was made available to the Division Independent Medical 
Examiner. 

10. The DIME was performed on July 5, 2012 by orthopedist 
Stephan Lindenbaum.  By that time, the Claimant had safely delivered her baby. Dr. 
Lindenbaum noted the Claimant’s history of patellar dislocation but also observed that 
she had been asymptomatic for eight years prior to the work related injury.  At the time of 
the exam, the Claimant continued to complain of pain and instability, especially with 
going up and down stairs.  The Claimant also indicated she was unable to return to her 
prior level of activity.  Exam findings included patellar instability with a very markedly 
positive apprehension sign.  Dr. Lindenbaum found the Claimant was not at MMI because 
he felt she would benefit from surgery.       

11. Dr. Lindenbaum noted that even though the Claimant had a 
history of chronic knee dislocations she was asymptomatic for the eight years prior to the 



  

work related injury.  The Claimant had continuing subjective symptoms including pain and 
a feeling of instability.  She reported that she particularly had problems going up and 
down stairs and she was unable to return to her prior activities such as hiking.  There 
were objective findings on examination including patellar instability with a very markedly 
positive apprehension sign. Dr. Lindenbaum recommended surgery. 

12. The Respondent’s retained expert, Dr. Lindberg, opines that 
the Claimant “completely recovered from her work injury,”  arguing that she is back to her 
pre-injury baseline and any need for medical treatment is due to her pre-existing 
condition of chronic knee instability.  The ALJ finds that this opinion is contradicted by the 
medical records.  Between 2003 and the work injury of 2011, there are no medical 
records indicating the Claimant had any knee pain or instability.  After the work related 
injury, she reported at each visit with CCOM that she continued to have pain, swelling 
and a feeling of instability/buckling.  The records indicate her pain became increasingly 
severe, and she developed new symptoms of tingling and numbness.  The Claimant’s 
subjective complaints were supported by objective evidence of patellar instability.   The 
Claimant was never released from her work restrictions.  

13. Dr. Lindenbaum had Dr. Lindberg’s report available to him at 
the time of the DIME.  He apparently disagreed with Dr. Lindberg’s opinion because he 
found that the Claimant was not at MMI because she needed surgery.  Dr. Lindenbaum 
also found apportionment was not appropriate since the Claimant had been 
asymptomatic for eight years prior to the work related injury.         

14. Dr. Lindberg’s opinion is also contradicted by the Claimant’s 
testimony.  The Claimant testified that she continues to experience pain almost every 
day.  She experiences pain when her patellar moves.  She also feels that her knee is 
unstable like it is going to give out. The Claimant testified that she has been unable to 
return to her former active lifestyle including hiking and skiing due to the pain and fear of 
another dislocation.  She has also been unable to return to work.  She is not satisfied with 
the current condition with her knee and wants additional medical treatment so that she 
can regain the previous level of function she enjoyed prior to the work related injury.    

15. Dr. Lindberg admitted in his testimony that his was only a 
difference of medical opinion which is insufficient to overcome the DIME by clear and 
convincing evidence.   

16. Dr. Walden recommended the surgery and Dr. Lindenbaum 
agreed that it would be beneficial.  Even Dr. Lindberg himself agreed in his testimony that 
the surgery could be beneficial. 

17. The Respondent admitted for temporary disability benefits in 
this case.  The benefits were terminated for the sole reason that the ATP placed her at 
MMI with permanent restrictions  Since the DIME found the Claimant was not at MMI and 
the Respondent has failed to overcome his opinion, Respondents have no legal basis for 
the termination of TTD.   



  

18. The ALJ finds that the Claimant’s ongoing wage loss is 
attributable to her work injury. 

CONCLUSIONS OF LAW 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. 2011.  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of claimant 
nor in favor of the rights of respondents.  Section 8-43-201, supra.  

2. A Workers' Compensation case is decided on its merits.  Section 8-43-201, 
supra.  The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 P.2d 
1205 (1936); CJI, Civil 3:16 (2005).    

4. The Respondent is attempting to overcome Dr. Lindenbaum’s opinion that 
the Claimant is not at maximum medical improvement. 

5. A DIME physician's findings of MMI, causation, and impairment are binding 
on the parties unless overcome by “clear and convincing evidence.”  §8-42-107(8)(b)(III), 
C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 (Colo. App. 2004).  
“Clear and convincing evidence” is evidence that demonstrates that it is “highly probable” 
the DIME physician's rating is incorrect.  Qual-Med, Inc. v. Industrial Claim Appeals 
Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, to overcome a DIME 
physician's opinion, “there must be evidence establishing that the DIME physician's 
determination is incorrect and this evidence must be unmistakable and free from serious 
or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 (ICAP, Oct. 4, 2001).  
The mere difference of medical opinion does not constitute clear and convincing 
evidence to overcome the opinion of the DIME physician.  Javalera v. Monte Vista Head 
Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); see Shultz v. 
Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

6. The ALJ concludes that the most credible and persuasive medical evidence 
is from Dr. Walden and Dr. Lindenbaum. 

7. The ALJ concludes that, considering the totality of the lay and medical 
evidence, the Respondent has failed to establish by clear and convincing evidence that 
Dr. Lindenbaum erred in his finding that the Claimant is not at MMI.  



  

8. The Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure and relieve the effects of an industrial injury.  C.R.S. 
§8-42-101(1)(a); Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714 (Colo.1994).  
Employers have thus been required to provide services that are either medically 
necessary for the treatment of a claimant’s injuries or incidental to obtaining treatment.  In 
re Robertson, W.C. No. 4-389-907 (ICAP, Jan. 10, 2007).   

9. “The claimant bears the burden of proof to establish the right to specific 
medical benefits”.  Coffman v. Bally’s Total Fitness, W.C. No. 4–334–401 (March 31, 
2010), citing HLJ Management Group, Inc. v. Kim, 804 P.2d 250 (Colo. App. 1990). 

10. The Claimant has the burden of proving that requested medical treatment is 
reasonable, necessary and related to a work injury.  Specifically, C.R.S. § 8-42-101(1)(a) 
provides the following directive on this issue: “Every employer . . . shall furnish such 
medical [treatment]. . . as may reasonably be needed at the time of the injury or 
occupational disease and thereafter during the disability to cure and relieve the employee 
from the effects of the injury.” 

11. The ALJ concludes that the Claimant has established by a preponderance 
of the evidence that the treatment recommended by Dr. Walden and Dr. Lindenbaum is 
reasonable, necessary, and related to the Claimant’s work injury. 

12. The Claimant is entitled to temporary total disability (TTD) benefits if the 
injury caused a disability, the disability caused the Claimant to leave work, and the 
Claimant missed more than three regular working days.  TTD benefits continue until the 
occurrence of one of the four terminating events specified in section 8-42-105(3), C.R.S.  
PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995). 

13. The Claimant has established by a preponderance of the evidence that she 
has been temporarily totally disabled since December 22, 2011 and is entitled to TTD 
benefits beginning December 20, 2011 and ongoing until terminated by operation of law. 

ORDER 

 It is therefore ordered that: 

1. The Respondent’s attempt to overcome the DIME physician’s finding that 
the Claimant is not at MMI is denied and dismissed. 

2. The Respondent shall authorize and pay for the surgery recommended by 
Dr. Walden and Dr. Lindenbaum. 

3. The Respondent shall pay the Claimant TTD benefits from December 22, 
2011 and ongoing until terminated by operation of law. 

4. The insurer shall pay interest to the Claimant at the rate of 8% per annum 
on all amounts of compensation not paid when due. 



  

5. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the 
order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, as 
long as the certificate of mailing attached to your petition shows: (1) That you mailed it 
within twenty (20) days after mailing or service of the order of the Judge; and (2) That you 
mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 
 

DATE: December 20, 2012  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-737-947-03 

ISSUES 

The issues determined herein are the Respondent’s attempt to overcome the 
Claimant’s maximum medical improvement (MMI) date and impairment rating of the 
Division Independent Medical Examination performed by Dr. Thomas Higginbotham.      

 

FINDINGS OF FACT 

1. The Claimant was injured on August 24, 2007 in an incident arising out of 
and in the course of her work as a psychiatric aide.  She and two other workers were in 
the process of transferring a large patient; estimated to weigh over 300 pounds.  The 
Claimant was in front of the patient using a gait belt to pull him up when her knees 
buckled and they both fell down.  As she fell she twisted to the right and fell to her knees.  
She injured her back, her knees, and her left shoulder.  She was transported to the 
emergency room for treatment.   

2. This is an admitted injury. The Claimant’s Average Weekly Wage is 
$699.92. The Claimant was treated for her workers’ compensation injury by her 
Authorized Treating Physician, Dr. Dallenbach.    At the initial evaluation on August 28, 
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2007 Dr. Dallenbach noted left thoracic, lumbosacral, and left SI joint pain.  The 
Claimant was treated with physical therapy and medications.  

3. Dr. Dallenbach referred the Claimant to Dr. Finn, a physiatrist, who 
recommended medial branch blocks at L3-L5.  The Claimant also had an MRI which 
noted disc protrusion on the left at L2-3 with possible compression of the L2 nerve root; 
degenerative disc disease lower lumbar spine with small right paracentral disc 
protrusion at L5-S1 which could cause right S1 nerve root entrapment; mild grade 1 
anterolisthesis of L4 with respect to L5. 

4. The Claimant continued treating with Dr. Finn and Dr. Dallenbach, 
receiving several injection procedures and more physical therapy.  Eventually the 
Claimant was referred to Dr. Jatana, a neurosurgeon, for consultation.   

5. Dr. Jatana noted lower back radiculopathy and recommended facet 
injections and epidural steroid injections.   

6. The Claimant returned to Dr. Jatana in December after continued 
treatment and no significant improvement.  Dr. Jatana recommended a fusion.  A 
decompressive laminectomty with L4/S1 fusion was performed in March of 2009. 

7. Several months post surgery, the Claimant continued to have back pain.  
Dr. Jatana recommended nerve conduction studies.  EMG studies were performed in 
December 2009, which were normal.  Additional treatment consisted of massage 
therapy and medications.     

8. Throughout 2010 the Claimant remained off MMI, receiving various 
injections and massage therapy.  A gym membership was recommended.  Hardware 
removal was discussed.  Dr. Dallenbach ordered an FCE in late August. 

9. The FCE was performed on September 22, 2010 by licensed physical 
therapist Barry Brown, at the request of Dr. Dallenbach. The Claimant attended the 
FCE, arriving at 8:30 a.m. and leaving at 12:45 p.m. The results of 34 out of 35 reliability 
tests were valid, indicating the Claimant gave a reliable effort in her FCE. The only test 
in which the Claimant did not have a reliable effort noted was in the “rapid exchange - 
left” test, which is a test of left hand strength.  As a result of the testing, the Claimant 
was placed in the Light Physical Demand Classification.  The results of the range of 
motion were: Lumbar Flexion-26%, Lumbar Extension-7%, Lumbar Right Lateral 
Flexion-12%, and Lumbar Left Lateral Flexion-15%.     

10. The Claimant returned to Dr. Jatana in October, and he recommended 
hardware removal.  This was performed on November 17, 2010.  The Claimant 
continued with massage therapy, physical therapy and medications. 

11. A second FCE was performed on March 2, 2011, also by Barry Brown, 
PT.  The Claimant was placed in the Sedentary category of exertion.  The Claimant 
spent 4 hours completing the testing.  Once again, she turned in a reliable effort, with 33 
of 35 consistency tests passed.  Of the 35 consistency measures, the Claimant passed 
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33.  The two tests that she did not pass were Rapid Exchange Right and Left, which 
measure hand strength.  In range of motion testing her results were: Lumbar Flexion- 
34%, Lumbar Extension- 10%, Lumbar Right Lateral Flexion-8% and Lumbar Left 
Lateral Flexion- 9%.   

12. Dr. Basse performed an IME for the Respondent on May 24, 2011.  She 
found that the Claimant was at MMI on February 16, 2011.  Dr. Basse did range of 
motion testing.   The results were: Lumbar Flexion- 25% (Invalidated), Lumbar 
Extension- 15%, Lumbar Right Lateral Flexion-15%, and Lumbar Left lateral Flexion-
15%.  She provided an impairment rating of 12% for specific disorders and 7% for range 
of motion after invalidating the Lumbar Flexion rating, for 18% whole person total.  

13. Dr. Dallenbach placed the Claimant at MMI on July 14, 2011.  He 
recommended health club membership and medication management with Dr. 
Caughfield.  His rating consisted of 15% for specific disorders and 15% for range of 
motion as per the report done for the FCE, for a final combined rating of 29% whole 
person.    

14. Dr. Higginbotham performed a Division Independent Medical Examination 
at Respondent’s request on March 12, 2012.  Dr. Higginbotham performed range of 
motion testing.  The results were: Lumbar Flexion-26%, Lumbar Extension-12%, 
Lumbar Right Lateral Flexion-11%, and Lumbar Left Lateral Flexion-12%.  He 
determined the Claimant was not at MMI.  He recommended additional EMG studies of 
the lower extremities.  He stated, “The workers’ compensation provider, Dr. Dallenbach, 
on July 14, 2011, felt she reached MMI on 07/14/2011.  If the requested 
electrodiagnostic study is normal, she is at Maximum Improvement as identified by Dr. 
Dallenbach.”   

15. In the DIME report, Dr. Higginbotham noted Dr. Basse’s IME and 
impairment rating.  He prepared a chart with a comparative analysis of her ratings, Dr. 
Dallenbach’s findings, and his own rating. For ROM, both Dr. Dallenbach and Dr. 
Higginbotham arrived at a total 16% rating.  Dr. Basse invalidated the Flexion 
measurement and arrived at 7%.  For Specific Disorders, Dr. Basse had 12%, Dr. 
Dallenbach had 15%, and Dr. Higginbotham had 13%.  He noted, “Dr. Basse invalidated 
flexion based on a straight leg raising criteria.  Dr. Dallenbach and I found validity 
criteria were satisfied.  Otherwise the other impairment for the other motions were 
consistent.”  His final combined rating was 13% for specific disorders and 16% for range 
of motion for  a 28% whole person rating. 

16. Dr. Higginbotham also noted, “Regarding the specific disorder category, 
Dr. Basse’s rating should be corrected for IIG as being 2% instead of 1% (page 53) and 
Dr. Dallenbach did not offer an explanation for his assignment of a specific disorder 
category impairment.”   

17. Later Dr. Basse prepared a letter for the Respondent’s counsel stating,  

With regard to Impairment Rating, I respectfully disagree with Dr. 
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Higginbotham’s final percentage, particularly as it relates to incorporating 
range of motion measures.  He is correct on the specific disorders table.  
On range of motion measures, he notes that I “invalidated flexion based 
on straight leg raising criteria.” [The Claimant] actually did meet straight 
leg raising criteria when I saw her for lumbar flexion.  I invalidated them for 
two other reasons.  First, her seated straight leg raise was perfectly 
normal bilaterally on two occasions. Also, when I saw her, her supine 
straight leg raise was limited by perceived lower extremity weakness and 
not by pain.  This alone would have allowed for increased straight leg 
raise which would have invalidated flexion.  

18. There is no disagreement between Dr. Basse and Dr. Higginbotham with 
regard to the proper rating for Specific Disorders.  Dr. Basse testified that she had made 
a mistake in her earlier rating (of IIG as being 1% instead of 2% as Dr. Higginbotham 
noted in the DIME) and she agrees with Dr. Higginbotham that the proper rating for 
Specific Disorders should be 13%.   

19. The EMG Dr. Higginbotham requested was performed by Dr. Caughfield 
on May 22, 2012.  The EMG study was normal.  Dr. Higginbotham, by agreement of the 
parties, reviewed the study and prepared his follow-up DIME report.  He placed the 
Claimant at MMI as per Dr. Dallenbach’s report, on July 14, 2011.  He provided the 28% 
rating as per his earlier report. 

20. The deposition of Dr. Basse was taken on October 2, 2012.   She felt that 
the Claimant exhibited a lot of pain behaviors.  With regard to MMI status, Dr. Basse did 
not discuss her reasons for a different MMI date.  Dr. Basse stated that the Claimant 
had a valid straight leg test.  This was not the reason she invalidated the flexion rating.  
Dr. Basse testified that she noted that in the other FCE tests and in Dr. Higginbotham’s 
testing, that the flexion was valid.  Dr. Basse invalidated the rating for flexion in her test, 
even though the Straight Leg Test was valid, because she noted the Claimant’s 
complaints of weakness in her leg.  She felt the Claimant was exaggerating her leg 
weakness and that if her leg were stronger that would have invalidated the SLR test.  
Dr. Basse placed the Claimant in a Sedentary-Light category of exertion.   

21. However, Dr. Basse did perform six tests of flexion in the process of doing 
her range of motion.  Dr. Basse testified that in her testing of flexion, the result was 25 
percent, and that would equal a rating of 7%, which was the same result as Dr. 
Higginbotham’s testing.   

22. Dr. Basse correctly noted that Dr. Higginbotham’s combining of 
impairments was incorrect.  Dr. Higginbotham arrived at a combined whole person 
impairment of 28%.  However, when combining 13% and 16% using the table the 
correct result is 27%. 

23. The ALJ finds that the Respondent has failed to establish that Dr. 
Higginbotham’s date of MMI is clearly in error. 
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24. The ALJ finds that the Respondent has established that Dr. Higginbotham 
clearly erred in arriving at a 28% whole person impairment.   

25. The ALJ finds that the Respondent has established by a preponderance of 
the evidence that the correct whole person rating is 27%.  

 

CONCLUSIONS OF LAW 

14. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S. (2008), is to assure the quick and efficient delivery of disability and 
medical benefits to injured workers at a reasonable cost to employers, without the 
necessity of litigation. Section 8-40-102(1), C.R.S. 2011.  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.  

15. A Workers' Compensation case is decided on its merits.  Section 8-43-
201, supra.  The Judge's factual findings concern only evidence that is dispositive of the 
issues involved; the Judge has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385 (Colo. App. 2000). 

16. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).    

17. The Respondent is attempting to overcome Dr. Higginbotham’s opinion 
that the Claimant reached maximum medical improvement on July 14, 2011 vice 
February 16, 2011 as found by Dr. Basse. 

18. The Respondent is also attempting to overcome D. Higginbotham’s 
opinion that the Claimant incurred a 28% whole person impairment. 

19. A DIME physician's findings of MMI, causation, and impairment are 
binding on the parties unless overcome by “clear and convincing evidence.”  §8-42-
107(8)(b)(III), C.R.S.; Peregoy  v. Industrial Claim Appeals Office, 87 P.3d 261, 263 
(Colo. App. 2004).  “Clear and convincing evidence” is evidence that demonstrates that 
it is “highly probable” the DIME physician's rating is incorrect.  Qual-Med, Inc. v. 
Industrial Claim Appeals Office, 961 P.2d 590, 592 (Colo. App.  1998).  In other words, 
to overcome a DIME physician's opinion, “there must be evidence establishing that the 
DIME physician's determination is incorrect and this evidence must be unmistakable 
and free from serious or substantial doubt.”  Adams v. Sealy, Inc., W.C. No. 4-476-254 
(ICAP, Oct. 4, 2001).  The mere difference of medical opinion does not constitute clear 
and convincing evidence to overcome the opinion of the DIME physician.  Javalera v. 
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Monte Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523-097 (ICAP, July 19, 2004); 
see Shultz v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). 

20. The ALJ concludes that the most credible and persuasive medical 
evidence concerning the date of MMI is that of Dr. Higginbotham.  The Respondent has 
not provided sufficient evidence that would establish that Dr. Higginbotham’s opinion 
that the date of MMI is July 14, 2011 is clearly in error.  Additionally, Dr. Higginbotham 
is supported by the authorized treating physician, Dr. Dallenbach, in arriving at the date 
of MMI. 

21. The ALJ concludes that, considering the totality of the lay and medical 
evidence, the Respondent has failed to establish by clear and convincing evidence that 
Dr. Higginbotham erred in his finding that the Claimant reached MMI on July 14, 2011. 

22. The ALJ concludes that the most credible and persuasive medical 
evidence concerning the impairment is that of Dr. Higginbotham; with the exception of 
the final combining of impairments.  The Respondent has not provided sufficient 
evidence that would establish that Dr. Higginbotham’s methodology in arriving at his 
impairment rating is clearly in error; again, with the exception of the final combining of 
impairments.  Additionally, Dr. Higginbotham’s methodology is substantially supported 
by the authorized treating physician, Dr. Dallenbach, in arriving at the impairment rating. 

23.  The ALJ concludes that, considering the totality of the lay and medical 
evidence, the Respondent has failed to establish by clear and convincing evidence that 
Dr. Higginbotham erred in his finding that the Claimant’s range of motion impairment of 
16% and his specific disorders impairment of 13% were in error.  The ALJ concludes 
that Dr. Higginbotham did err in arriving at a combined impairment of 28%. 

24. The ALJ concludes that the correct combination of the two impairments 
per the combined values chart on page 254-255 of the AMA Guides, Third Edition, is 
27%. 

ORDER 

 It is therefore ordered that: 

1. The Respondent’s attempt to overcome the DIME physician’s 
determination of the Claimant’s date of MMI is denied and dismissed. 

2. The Respondent’s attempt to overcome the DIME physician’s 
determination that the Claimant has incurred a 28% whole person impairment is granted 
insofar as it relates to the final combination of impairment values. 

3. The Claimant’s date of MMI is July 14, 2011. 

4. The Claimant’s whole person rating is 27% 
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5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

6. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

 

DATE: December 20, 2012  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-872-309 

ISSUES 

 1. Whether Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries on November 14, 2011 during the course and 
scope of his employment with Employer. 

2. Whether Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his industrial injuries. 

3. Whether Claimant has proven by a preponderance of the evidence that he 
is entitled to receive Temporary Total Disability (TTD) benefits for the period February 
24, 2012 until terminated by statute. 

 4. A determination of Claimant’s Average Weekly Wage (AWW). 
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 5. Whether Employer is subject to penalties pursuant to §8-43-408(1), C.R.S. 
for failing to carry Worker’s Compensation insurance on November 14, 2011. 

FINDINGS OF FACT 

 1. Claimant was employed by Employer as a Field Worker.  On November 
14, 2011 he was setting wooden pallets in a field.  The wind caught a pallet that 
Claimant was carrying and knocked him to the ground.  Claimant testified that he did not 
immediately experience pain.  However, during the course of the evening he developed 
back pain.  Respondent did not have Workers’ Compensation insurance at the time of 
the incident. 

2. On the following day Claimant went to work but was unable to lift boxes of 
beets in the field because of his back pain.  He reported the incident to Employer and 
was directed to Concentra Medical Center in Fort Collins, Colorado.  Claimant visited 
Authorized Treating Physician (ATP) Rosalinda Pineiro, M.D. for an examination.  Dr. 
Pineiro diagnosed a lumbar strain, prescribed medication and assigned work 
restrictions.  The work restrictions included no lifting in excess of 30 pounds, no 
pushing/pulling with over 30 pounds of force and no bending greater than four times per 
hour. 

3. On December 5, 2011 Claimant returned to Dr. Pineiro for an examination.  
X-rays of Claimant’s lumbar spine were normal.  Dr. Pineiro remarked that Claimant 
was improving, prescribed additional medications and released Claimant to regular duty 
employment.  Dr. Pineiro anticipated that Claimant would reach Maximum Medical 
Improvement (MMI) on December 31, 2011.  Although Dr. Pineiro noted a follow-up 
appointment for December 23, 2011, Claimant never returned to her for medical 
treatment. 

4. On December 7, 2011 Claimant ceased working for Employer.  Claimant 
was terminated because of the lack of seasonal work. 

5 On February 24, 2012 Claimant visited David W. Yamamoto, M.D. for an 
independent medical examination.  Claimant reported that while he was holding a pallet 
a gust of wind knocked him to the ground.  In conducting a physical examination Dr. 
Yamamoto noted that Claimant suffered lower back pain with numbness extending into 
his left leg.  Dr. Yamamoto diagnosed Claimant with a lumbar strain/mechanical lower 
back pain that included persistent symptoms.  He determined that Claimant had not 
reached MMI and required additional treatment for his lower back injury.  Furthermore, 
Dr. Yamamoto remarked that Claimant had developed anxiety secondary to his work 
injury and required treatment for the condition. 

6. Dr. Yamamoto recommended a course of physical therapy, pain 
medication and a lumbar MRI.  He noted that chiropractic treatment and specific 
injections should also be considered.  Dr. Yamamoto commented that consideration of a 
surgical consultation should be pursued depending upon Claimant’s clinical course and 
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the lumbar MRI.  He also recommended a change of physician because it appeared that 
Claimant’s complaints were not adequately addressed by Dr. Pineiro. 

7. Dr. Yamamoto assigned Claimant a 14 percent whole person impairment 
rating pursuant to Table 53 of the AMA Guides for the Evaluation of Permanent 
Impairment, Third Edition (Revised) (AMA Guides) and lumbar range of motion deficits.  
He imposed restrictions that included no lifting in excess of 10 pounds maximum and 
five pounds occasionally, no frequent lifting and no lifting from below the knees or above 
the chest.  Dr. Yamamoto recommended that Claimant avoid bending or twisting at the 
waist.  Claimant should be seated approximately 50% of the time and change positions 
every 15 minutes as needed. 

8. Payroll records reflect that Claimant earned a total of $6,249.84 between 
August 3, 2011 and November 11, 2011.  The period is 14 weeks and two days.  
Therefore, Claimant’s AWW is $437.51.  An AWW of $437.51 constitutes a fair 
approximation of Claimant’s wage loss and diminished earning capacity. 

9. Claimant has established that it is more probably true than not that he 
suffered compensable injuries during the course and scope of his employment with 
Employer.  Claimant credibly testified that on November 14, 2011 he was setting 
wooden pallets in a field.  The wind caught a pallet that Claimant was carrying and 
knocked him to the ground.  Claimant subsequently reported the incident to Employer 
and was diagnosed with a lumbar strain by ATP Dr. Pineiro.  Claimant’s account of the 
incident has remained consistent throughout the medical records. 

10. Claimant has demonstrated that it is more probably true than not that he is 
entitled to receive authorized medical treatment that is reasonable and necessary to 
cure or relieve the effects of his industrial injuries.  During a December 5, 2011 
examination Dr. Pineiro anticipated that Claimant would reach MMI on December 31, 
2011.  However, Claimant has not reached MMI.  Dr. Yamamoto recommended 
additional medical treatment that is reasonable and necessary to cure or relieve the 
effects of Claimant’s November 14, 2011 industrial injuries. 

11. Claimant has failed to prove that it is more probably true than not that he 
is entitled to receive TTD benefits for the period February 24, 2012 until terminated by 
statute.  On November 5, 2011 ATP Dr. Pineiro released Claimant to regular duty work.  
The written release to regular employment terminated Claimant’s ability to receive TTD 
benefits pursuant to statute. 

12. Claimant has established that it is more probably true than not that 
Employer was not insured on November 14, 2011.  His disability benefits shall be 
increased by 50% because of Employer’s failure to comply with the insurance 
provisions of the Act.  However, Claimant has failed to demonstrate that he is entitled to 
receive disability benefits because of his written release to regular duty employment by 
ATP Dr. Pineiro.  His disability benefits thus cannot be increased by 50%. 

CONCLUSIONS OF LAW 
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1. 1. The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

Compensability 

 4. For an injury to be compensable under the Act, it must “arise out of” and 
“occur within the course and scope” of employment.  Price v. Industrial Claim Appeals 
Office, 919 P.2d 207, 210 (Colo. 1996).  Proof of causation is a threshold requirement 
that an injured employee must establish by a preponderance of the evidence before any 
compensation is awarded.  § 8-41-301(1)(c) C.R.S.; Faulkner v. Industrial Claim 
Appeals Office,12 P.3d 844, 846 (Colo. App. 2000). The question of causation is 
generally one of fact for determination by the ALJ.  Faulkner, 12 P.3d at 846. 

 5. As found, Claimant has established by a preponderance of the evidence 
that he suffered compensable injuries during the course and scope of his employment 
with Employer.  Claimant credibly testified that on November 14, 2011 he was setting 
wooden pallets in a field.  The wind caught a pallet that Claimant was carrying and 
knocked him to the ground.  Claimant subsequently reported the incident to Employer 
and was diagnosed with a lumbar strain by ATP Dr. Pineiro.  Claimant’s account of the 
incident has remained consistent throughout the medical records. 

Medical Benefits 
 

 6. Respondents are liable for authorized medical treatment that is 
reasonable and necessary to cure or relieve the effects of an industrial injury.  §8-42-
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101(1)(a), C.R.S.; Colorado Comp. Ins. Auth. v. Nofio, 886 P.2d 714, 716  (Colo. 1994).  
It is the Judge’s sole prerogative to assess the sufficiency and probative value of the 
evidence to determine whether the claimant has met his burden of proof.  Wal-Mart 
Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 251, 252 (Colo. App. 1999). 
 

 7. As found, Claimant has demonstrated by a preponderance of the evidence 
that he is entitled to receive authorized medical treatment that is reasonable and 
necessary to cure or relieve the effects of his industrial injuries.  During a December 
5, 2011 examination Dr. Pineiro anticipated that Claimant would reach MMI on 
December 31, 2011.  However, Claimant has not reached MMI.  Dr. Yamamoto 
recommended additional medical treatment that is reasonable and necessary to cure 
or relieve the effects of Claimant’s November 14, 2011 industrial injuries. 

 
TTD Benefits 

 
 8. Section 8-42-103(1), C.R.S. requires a claimant seeking temporary 
disability benefits to establish a causal connection between the industrial injury and 
subsequent wage loss.  Champion Auto Body v. Industrial Claim Appeals Office, 950 
P.2d 671 (Colo. App. 1997).  To demonstrate entitlement to TTD benefits a claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts,  he left work as a result of the disability and the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  The term 
“disability,” connotes two elements:  (1) medical incapacity evidenced by loss or 
restriction of bodily function; and (2) impairment of wage earning capacity as 
demonstrated by claimant's inability to resume his prior work.  Culver v. Ace Electric, 
971 P.2d 641 (Colo. 1999).  TTD benefits shall continue until “the attending physician 
gives the employee a written release to return to regular employment.”  §8-42-105(3)(c), 
C.R.S.  
 9. As found, Claimant has failed to prove by a preponderance of the 
evidence that he is entitled to receive TTD benefits for the period February 24, 2012 
until terminated by statute.  On November 5, 2011 ATP Dr. Pineiro released Claimant to 
regular duty work.  The written release to regular employment terminated Claimant’s 
ability to receive TTD benefits pursuant to statute. 
 

AWW 
 
 10. Section 8-42-102(2), C.R.S. requires the Judge to determine a claimant's 
AWW based on his earnings at the time of injury.  The Judge must calculate the money 
rate at which services are paid to the claimant under the contract of hire in force at the 
time of injury.  Pizza Hut v. ICAO, 18 P.3d 867, 869 (Colo. App. 2001).  However, §8-
42-102(3), C.R.S. authorizes a Judge to exercise discretionary authority to calculate an 
AWW in another manner if the prescribed methods will not fairly calculate the AWW 
based on the particular circumstances.  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. 
App. 1993).  The overall objective in calculating an AWW is to arrive at a fair 
approximation of a claimant's wage loss and diminished earning capacity.  Ebersbach v. 
United Food & Commercial Workers Local No. 7, W.C. No. 4-240-475 (ICAP, May 7, 
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1997).  Therefore, §8-42-102(3), C.R.S. grants an ALJ substantial discretion to modify 
the AWW if the statutorily prescribed method will not fairly compute a claimant’s wages 
based on the particular circumstances of the case.  In Re Broomfield, W.C. No. 4-651-
471 (ICAP, Mar. 5, 2007).  As found, an AWW of $437.51 constitutes a fair 
approximation of Claimant’s wage loss and diminished earning capacity.  
 

Penalties for Employer’s Failure to Carry Worker’s Compensation Insurance 

 11. Claimant seeks penalties against Employer for failing to carry Worker’s 
Compensation insurance pursuant to §8-43-408, C.R.S.  Section 8-43-408(1), C.R.S. 
provides that an injured employee’s benefits shall be increased by 50% for an 
employer’s failure to comply with the insurance provisions of the Act.  If compensation is 
awarded the Judge shall compute and require the employer to pay a trustee an amount 
equal to the present value of all unpaid compensation or require the employer to file a 
bond within 10 days of the order.  §8-43-408(2), C.R.S.  The term “compensation” refers 
to disability benefits.  In Re of Shier, W.C. No. 4-573-910 (ICAP, Dec. 15, 2005). 
 
 12. As found, Claimant has established by a preponderance of the evidence 
that Employer was not insured on November 14, 2011.  His disability benefits shall be 
increased by 50% because of Employer’s failure to comply with the insurance 
provisions of the Act.  However, Claimant has failed to demonstrate that he is entitled to 
receive disability benefits because of his written release to regular duty employment by 
ATP Dr. Pineiro.  His disability benefits thus cannot be increased by 50%. 

 
ORDER 

 
Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Claimant suffered compensable injuries during the course and scope of 
his employment with Employer on November 14, 2011. 

 
2. Claimant is entitled to reasonable and necessary medical treatment that is 

designed to cure or relieve the effects of his November 14, 2011 industrial injuries. 
 
3. Claimant’s request for TTD benefits is denied. 
 
4. Claimant earned an AWW of $437.51. 
 
5. Employer failed to carry Workers’ Compensation insurance on November 

14, 2011.  However, because Claimant is not entitled to receive disability benefits they 
cannot be increased by 50% pursuant to statute. 
 

6. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
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1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 20, 2012. 

Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-846-977-03 

ISSUE 

 The issue for determination is liability for medical benefits.  Claimant seeks 
reimbursement for money paid out of pocket for a personal trainer at a health club.  

FINDINGS OF FACT 

1. Claimant sustained this compensable injury on November 22, 
2010.  He reached maximum medical improvement on June 27, 2012.  

2. On June 27, 2012, John Sacha, M.D., an authorized treating 
physician, recommended that Claimant receive six sessions with a personal trainer.  
Claimant did receive these six sessions, and Insurer paid for the sessions.  

3. On August 30, 2012, Dr. Sacha examined Claimant.  He 
recommended that Claimant “continue with a gym pass, home exercise, and 
strengthening and conditioning.  On a prescription pad, Dr. Sacha wrote: “Patient should 
be allowed 17 visits of intensive therapy with a trainer in strengthening program. “ It is 
unclear if Dr. Sacha is recommending a total of 17 visits, or 17 visits in addition to the 6 
previously recommended.  

4. Claimant continued to go to sessions with his personal trainer.  
He went to four additional sessions.  Respondents denied liability for these sessions 
and Claimant paid out of pocket $70.00 per session for a total of $280.00. Claimant 
credibly testified that these sessions benefited him.  
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5. On October 9, 2012, Dr. Sacha stated on a prescription pad: 
“Patient should be allowed to continue physical therapy program.”   

6. On November 2, 2012, Dr. Sacha stated on a prescription pad: 
“Personal trainer x6 visits.” It is unclear if this refers to the six in addition to the 6 
recommended in June 2012, or six in addition to the 17 recommended on August 30, 
2012.  

7. On December 13, 2012, Dr. Sacha, after a SAMMS conference, 
stated that six additional training sessions would be reasonable, necessary, and related 
to the work related injury.  Insurer agreed to pay six sessions after December 13, 2012.  

CONCLUSIONS OF LAW 

 Insurer is liable for medical care provided by or recommended by a authorized 
treating physician that is reasonably needed to cure and relieve Claimant from the 
effects of the compensable injury.  Section 8-42-101(1), C.R.S.   

 Dr. Sacha, an authorized treating physician, recommended 17 sessions with a 
personal trainer.  Claimant received six sessions that were initially recommended and 
Insurer paid for these sessions.  Insurer denied liability for any additional sessions.  
Claimant continued to attend sessions with a personal trainer. He attended four 
additional sessions and paid $280.00 out of pocket for these sessions.  Claimant has 
established by a preponderance of the evidence that these four sessions were 
reasonably needed to relieve him from the effects of the compensable injury.  Insurer is 
liable for the costs of these sessions.  

 Insurer knowingly did not pay for Claimant’s four sessions with a personal trainer.  
Insurer is liable for a penalty of eight percent of the wrongfully withheld benefits.  
Section 8-43-401(2)(a), C.R.S.  Insurer is liable to Claimant for an additional $22.40. 

ORDER 

 It is therefore ordered that Insurer shall reimburse Claimant for the $280.00 he 
paid for four sessions with a personal trainer and shall pay Claimant a penalty of 
$22.40.  

All matters not determined herein are reserved for future determination. 

DATED:  December 21, 2012 

Bruce C. Friend, ALJ 
Office of Administrative Courts 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-879-895-01 
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ISSUES 

  
  The issues to be determined by this decision concern compensability; if 
compensable, medical benefits and temporary total disability (TTD) benefits. 
 

 
PRELIMINARY MATTERS 

 
Pursuant to a Prehearing Conference Order entered on October 2, 2012, The 

Claimant submitted a post hearing medical report from Edwin M. Healey, M.D., dated 
October 30, 2012, which has been submitted into the record as Claimant’s Post Hearing 
Exhibit 7.  There was a correction report from Dr. Healy, dated November 7, 2012, 
entered into the record as Correction to Claimant’s Post-Hearing Exhibit 7.  
Respondents took the post hearing deposition of Jose Carlos Cebrian, M.D., on 
November 14, 2012, the transcript of which has been entered into the record. 
 
 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. On January 4, 2012, the Claimant was employed by the Employer working 
in the laundry, assigned to folding towels.  As she was folding towels, her right arm 
slipped either out laterally or up and caused additional pain in her right shoulder, which 
had been injured in a work related injury on August 17, 2010. 
 
 2. The DIME (Division Independent Medical Examination) physician for the 
prior injury was of the opinion that, on September 6, 2011, the Claimant’s condition had 
deteriorated due to a lack of maintenance treatment.   
 
 3. There is a discrepancy in the histories related by Claimant to various 
medical providers regarding the incident of January 4, 2012.  Immediately after the 
incident, the Claimant was examined by Nurse Practitioner Linda Boylan-Starks.  The 
history recorded by Nurse Starks is that as the Claimant was folding a towel spreading 
her arms out laterally, her right arm slipped up on the table and she had a sudden 
outward motion of her arm.  At an independent medical examination (IME)  with Jose 
Carlos Cebrian, M.D., on August 23, 2012, the Claimant related that she was at a table 
folding towels when her right arm slipped, causing her arm to go out, landing on her 
elbow.  At hearing, the Claimant testified that she was standing on a pallet, slipped as 
she was moving forward and raised her arm out to the right side.  She also testified that 
her arm went straight out.  At an IME with Edwin A. Healey, M. D., the Claimant related 
a history that she slipped off the pallet and her right shoulder hyper-abducted.   The ALJ 
finds that the Claimant’s earlier histories to Nurse Starks and Dr. Cambrian are more 
reliable than her history to Dr. Healey and her hearing testimony.   Based on these 
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discrepant histories, the ALJ does not find the Claimant’s testimony concerning the 
details of the January 4, 2012 event to be credible. 
 
 4. Because of her prior injury, before January 4, 2012, the Claimant did not 
do any outward reaching or lifting with her right arm.   
 
 5. Nurse Starks originally took the Claimant off work for two days and 
released the Claimant to return to work within her permanent restrictions of 10 lbs. lifting 
for the prior work injury.  Based on the Claimant’s continuing complaints, however, 
Nurse Starks tightened the Claimant’s restrictions to 5 lbs. lifting.   
 
 6. On April 4, 2012, Nurse Starks found the Claimant to be back at baseline.   
 
 7. It was the opinion of Dr. Cebrian that the two steps to determine medical 
causality had not been met for the incident on January 4, 2012.  First, in his opinion, 
there was no medically probable diagnosis.  The Claimant had exhibited non organic, 
somatic and non-physiologic symptoms during treatment for the first injury.  He was of 
the opinion that there was no medical or physiologic explanation for Claimant’s 
symptoms.  Limitations in all six directions of range of motion are not exhibited in any 
known pathology of the shoulder.  Increased symptom complaints do not necessarily 
correlate to an injury occurring.  There was no mechanical lesion.  Second, there must 
be an analysis of the mechanism of injury and cause of injury.  In Dr. Cebrian’s opinion, 
it was not medically probable that a mechanism of injury occurred that would cause, 
aggravate or accelerate an injury to the right shoulder.  Dr. Cebrian was of the opinion 
that because the Claimant did not use right her arm after the first injury, she could feel 
pain with any mechanism of arm usage. 
 
 8. Dr. Healey was of the opinion that the Claimant had sustained an 
aggravation of her right shoulder pain as a result of hyper-abduction of her right 
shoulder, with ongoing, chronic right shoulder pain and loss of range of motion.  The 
ALJ finds Dr. Cambrian’s opinion in this regard more persuasive.   
 
 9. Nurse Starks treated the Claimant for her first injury and was continuing to 
treat her on a maintenance medical treatment basis.  Nurse Starks is in the best 
position to determine the Claimant’s medical condition.  She found that there was a 
temporary exacerbation of right shoulder symptoms that resolved as of April 4. 2012.  
The ALJ infers and finds that this opinion does not amount to an opinion of a new, 
substantially aggravating injury.  Moreover, Nurse Starks, in the normal progression, 
continued treating the Claimant for the prior injury of August 17, 2010. The ALJ places 
more weight on Nurse Stark’s opinions than those of the independent medical 
examiners. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
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Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
Nurse Starks’ opinion, corroborated by Dr. Cambrian’s opinions, outweigh Dr. Healy’s 
opinion and are more credible and persuasive.  As further found, the Claimant’s 
discrepant histories of the January 4, 2012 incident render her testimony as lacking in 
credibility. 
 
Compensability 
 

b. A compensable injury is one that arises out of and in the course of 
employment. § 8-41-301(1) (b), C.R.S. The "arising out of" test is one of causation. If an 
industrial injury aggravates or accelerates a preexisting condition, the resulting disability 
and need for treatment is a compensable consequence of the industrial injury. Thus, a 
claimant's personal susceptibility or predisposition to injury does not disqualify the 
claimant from receiving benefits.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. 
App. 1990).  An injured worker has a compensable new injury if the employment-related 
activities aggravate, accelerate, or combine with the pre-existing condition to cause a 
need for medical treatment or produce the disability for which benefits are sought. § 8-
41-301(1) (c), C.R.S. See Merriman v. Indus. Comm’n, 120 Colo. 400, 210 P.2d 448 
(1949); Anderson v. Brinkoff, 859 P.2d 819 (Colo. 1993); National Health Laboratories 
v. Indus. Claim Appeals Office, 844 P.2d 1259 (Colo. App. 1992); Snyder v. Indus. 
Claim Appeals Office, 942 P.2d 1337 (Colo. App. 1997).  Also see § 8-41-301(1) (c), 
C.R.S; Parra v. Ideal Concrete, W.C. No. 4-179-455 [Indus. Claim Appeals Office 
(ICAO), April 8, 1998]; Witt v. James J. Keil Jr., W.C. No. 4-225-334 (ICAO, April 7, 
1998).  As found, the alleged incident of January 4, 2012 did not aggravate or 
accelerate the Claimant’s existing condition that resulted from the injury of August 17, 



 

 289 

2010.   
 

Burden of Proof 
 

c. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an industrial injury and entitlement to 
benefits.  §§ 8-43-201 and 8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 
786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 
2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).   A 
“preponderance of the evidence” is that quantum of evidence that makes a fact, or facts, 
more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 306, 592 
P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld 
County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office (ICAO), 
March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has failed to sustain her burden on compensability. 
 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 
  
 
DATED this______day of December 2012. 
 
 
 
                 

EDWIN L. FELTER, JR. 
Administrative Law Judge 

 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-815-469-02 

ISSUES 

 Did the claimant prove by a preponderance of the evidence that he sustained a 
worsened condition that would justify reopening his claim for workers’ 
compensation benefits? 
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FINDINGS OF FACT 

Based upon the evidence presented at hearing, the ALJ enters the following findings 
of fact: 

 
96. On July 11, 2008 the claimant was employed as a heavy equipment 

mechanic.  This job required the claimant to use ladders, carry heavy parts and crawl 
into tight spaces.   

97. On July 11, 2008 the claimant sustained an admitted injury when he fell 
from a platform onto his right side.  The claimant sustained a severe contusion to the 
right chest.  He also experienced right-sided thoracic pain.  Later the claimant 
developed a cyst between the right fifth and sixth ribs that seemed to compress the 
intercostal nerves.  In February 2010 the claimant underwent surgery to decompress 
the cyst.  The claimant underwent an EMG study that suggested a thoracic nerve injury 
at T5-6.  The claimant was treated with medications including Lyrica and Lidoderm 
patches. 

98. On November 15, 2010 authorized treating physician (ATP) John 
Charbonneau, M.D., examined the claimant and placed him at maximum medical 
improvement (MMI).  On this date the claimant reported that at times he experienced 
some right interscapular aching and tightness.  The tightness increased with reaching 
activities involving the right upper extremity.  He also reported some “bad days” that 
occurred after strenuous activities or “awkward position activities.”  The claimant also 
exhibited bulging in the right upper abdominal quadrant “consistent with a motor loss in 
the T5/6 distributions.”  The claimant reported he was “generally doing well” and did not 
have any pain on the day of the examination.  Dr. Charbonneau assessed a contusion 
of the right chest wall and “intercostal cyst with intercostal nerve injury.”  He released 
the claimant to “regular work.”  He also assessed 8 percent whole person impairment 
based on 3 whole person whole person impairment for reduced range of motion of the 
right shoulder and 5 percent whole person impairment for two levels of right intercostal 
nerve deficits.  Dr. Charbonneau prescribed Lyrica and Vicodin for use on “severe pain 
days.” 

99. On December 16, 2010 the respondents filed a Final Admission of Liability 
(FAL).  The respondents admitted for permanent partial disability benefits based on Dr. 
Charbonneau’s 8 percent whole person rating and for “authorized medical benefits to 
maintain MMI.”  The claimant does not contend the FAL was ever contested and there 
is no credible or persuasive evidence that it was.  

100. The claimant testified as follows.  At the time he was placed at MMI he 
was “basically symptom free with some pain.”  His pain was at a level 1 or 2 on a scale 
of 10 (1-2/10) with 10 being the worst.  He returned to his pre-injury duties as a 
mechanic.  After 2 to 3 months his pain worsened and manifested at a level of 3-4/10.  
By November 2011 the claimant felt he was no longer physically able to maintain his job 
as a heavy machinery mechanic and took a job repairing trucks in the oil fields.  
Although the claimant believed the oil field job would be easier it turned out to be fast-
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paced and he began to lose sleep.  Consequently, the claimant took a third job repairing 
farm equipment for *E3.  According to the claimant this job is much lighter work, is 
slower paced and involves little lifting. 

101. The claimant further testified that sometime before June 2011 he 
experienced depression.  The claimant believes this depression stems from his pain 
which in turn caused him to be unable to play with his children.  

102. Dr. Charbonneau referred the claimant to Daniel Bruns, PsyD (licensed 
psychologist) for evaluation and to determinate if “any mental or emotional factors could 
complicate the treatment” of the claimant’s medical condition, and for treatment 
recommendations. 

103. Dr. Bruns issued a report on June 28, 2011 after interviewing the claimant 
and conducting psychological testing.  Dr. Bruns diagnosed the claimant with a major 
depressive disorder, single episode, a pain disorder associated with depression, and 
methamphetamine dependence “in sustained full remission.”  Dr. Bruns opined the 
claimant was significantly depressed, and that the depression “appears to manifest itself 
primarily in terms of anger and dysfunctional behavior.”  Dr. Bruns recommended 
reevaluation of the claimant’s “psychotropic medications” and some “sessions of pain 
coping.”  Dr. Bruns opined the claimant’s “pain disorder appears to have been 
precipitated by his workplace injury of 07-11-08,” and that the depression was “50% 
related to his workplace injury.”  Dr. Bruns further opined the claimant’s problems with 
“coping” and “chemical dependency” are preexisting conditions. 

104. On October 6, 2011 Jeffrey Wunder, M.D., performed an independent 
medical examination (IME) at the request of claimant’s counsel.  The claimant reported 
he was having pain in his right mid to lower thoracic spine.  In the past month the worst 
pain was 8/10 and the least pain was 3/10.  Dr. Wunder performed a physical 
examination and reviewed medical records.  With respect to the claimant’s post-injury 
history Dr. Wunder noted that the claimant had undergone right-sided facet joint 
injections from T8-9 to T10-11 and that these injections had provided about one month’s 
relief.  He further noted that the surgery performed in February 2008 did not actually 
reveal the presence of a cyst but a portion of the claimant’s fifth and sixth ribs had been 
resected.  Dr. Wunder also recorded that in June 2011 the claimant underwent EMG 
studies that “revealed some isolated abnormalities at T5-6.  On examination Dr. Wunder 
noted depression, tenderness from T3 to T-7 with reduced range of motion and reduced 
sensation in the right T5-6 and T6 dermatomes.  The doctor’s impressions were chronic 
right thoracic/chest wall pain, residual right T5-T6 sensory radiculopathy (rule out facet 
disorder) and a history of “psychological factors affecting symptom presentation, i.e. 
major depression.” 

105. Dr. Wunder noted that at the time of MMI the claimant was not reporting 
much pain and had experienced increasing pain since that time, and that he had 
“electrodiagnostic studies suggesting thoracic radiculopathy.”  In these circumstances 
Dr. Wunder opined to a reasonable degree of medical probability that “this reflects a 
worsening of condition.”  Dr. Wunder further opined the claimant should undergo medial 
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branch blocks from T3-4 to T7-8 because his greatest pain relief had come from the 
facet injections.  In the event this produced no response Dr. Wunder recommended 
dorsal root ganglion blocks to determine if the claimant is a candidate for dorsal root 
ganglion radiofrequency neurotomy.  Dr. Wunder also recommended a trial of 
gabapentin and that the claimant see Dr. Bruns for “further psychotherapy.” 

106. On January 9, 2012 Dr. Charbonneau reexamined the claimant for chronic 
interscapular pain.  The claimant reported that the TENS unit prescribed by Dr. 
Charbonneau was making his pain worse and that the prescribed topical cream helped 
some at night but not during the day.  Dr. Charbonneau continued the drugs Paxil, 
Vicodin (4 to 6 per day) and a topical cream.  Dr. Charbonneau asked the claimant to 
return the TENS unit and noted the claimant might be a candidate for “spinal cord 
stimulation” (SCS) if he the claimant did not show continued benefit from the cream.  On 
January 30, 2012 Dr. Charbonneau continued the claimant’s previous prescriptions 
including Lyrica. 

107. On February 20, 2012 Dr. Charbonneau noted the cream did not seem to 
make much difference.   

108. On March 13, 2012 Dr. Charbonneau noted there was no overall change 
in the claimant’s condition “except for a slow worsening of his right interscapular pain.”  
He also recorded that the claimant was “starting to develop some right 
interscapular/paraspinal muscular atrophy.”  Dr. Charbonneau referred the claimant to 
George Girardi, M.D., for a determination of whether the claimant is a candidate for 
SCS.  Dr. Charbonneau continued the drugs Paxil, Vicodin and Lyrica, and indicated the 
claimant should continue psychotherapy with Dr. Bruns. 

109. On April 2, 2012 Dr. Charbonneau noted that authorization for evaluation 
by Dr. Girardi was on hold. 

110. On May 1, 2012 Dr. Charbonneau recorded that he had done some “crisis 
intervention” with the claimant concerning the use of Vicodin.  Dr. Charbonneau noted 
the claimant had been slowly increasing his consumption of Vicodin and as a result ran 
out early resulting in some withdrawal symptoms.  Dr. Charbonneau recorded that he 
spoke with Dr. Bruns and it was agreed they would increase the Paxil prescription, 
provide some “bridging” Vicodin, and refer the claimant to a psychiatrist.  On May 7, 
2012 Dr. Charbonneau referred the claimant to a psychiatrist, Kenneth Watanabe, M.D. 

111. On June 20, 2012 Kathy McCranie, M.D. performed an independent 
medical examination (IME) at the respondents’ request.  Dr. McCranie took a history, 
reviewed medical records and examined the claimant.  Dr. McCranie’s impressions 
included chronic right thoracic pain, status post rib resection, status post thoracic cyst 
aspiration and T5-6 neuralgia.  Dr. McCranie stated that she agreed with the MMI date 
of November 15, 2010 and opined that all subsequent treatment “has been 
maintenance in nature.”  She further stated she did not “see any significant change or in 
the patient’s condition to warrant reopening” of the claim.  Dr. McCranie wrote that post-
MMI treatment by Dr. Bruns “has been appropriate and consistent with the medication 
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treatment guidelines” that authorize up to 12 sessions for pain management counseling. 
However, she opined that counseling in excess of 12 sessions should be done outside 
of the workers’ compensation claim.  Dr. McCranie opined that referral to Dr. Watanabe 
could be accomplished as “maintenance care” to establish a medication treatment 
regimen. 

112. Dr. Watanabe examined the claimant on July 17, 2012.  Dr. Watanabe 
noted a “remote history of generalized anxiety” and the more recent development of a 
major depressive disorder in the setting of physical disability, chronic pain and financial 
stressors.  Dr. Watanabe suggested changing the claimant’s antidepressant medication 
from Paxil to Effexor XR because he feared the Paxil was interfering with the 
effectiveness of Vicodin. 

113. On July 24, 2012 Dr. McCranie authored an addendum to her previous 
IME report in order to address wither or not a “spinal cord stimulator” is reasonable and 
necessary.  Dr. McCranie opined that although the claimant met some of the medical 
treatment guidelines criteria for use of a spinal cord stimulator, he did not meet all them.  
Specifically, Dr. McCranie stated the claimant should undergo a psychiatric evaluation 
of his motivation and commitment to the procedure free of “secondary gain” issues.  
She further noted the claimant’s history of methamphetamine “dependence” and stated 
for the claimant to be a candidate for SCS there must “be no evidence of addictive 
behaviors.” 

114. On August 7, 2012 Dr. Charbonneau wrote that he had reviewed Dr. 
McCranie’s June 20, 2012 report.  He stated that he generally agreed with “her review 
of the medical records and her assertions regarding treatment, MMI and maintenance 
care.”  However, Dr. Charbonneau noted the claimant’s symptoms had increased since 
the date of MMI and that he “has demonstrated electrodiagnostic-study-proven 
abnormalities of thoracic nerves/nerve roots.”  Dr. Charbonneau stated that from his 
perspective the issue was “whether or not a spinal cord stimulator is both indicated and 
authorized.” 

115. Dr. Charbonneau testified by deposition on September 6, 2012.  Dr. 
Charbonneau testified that evaluation for SCS should go forward but stated that he 
could not say that the claimant “meets all of those criteria that Dr. McCranie has 
outlined and that come straight from the Division of Workers’ Compensation Medical 
Treatment Guidelines.”  Dr. Charbonneau testified that he is concerned that 
pharmacological records indicate the claimant has not taken all of the Lyrica he has 
prescribed and there is evidence that claimant has engaged in drug-seeking behavior 
and obtained narcotics from more than one physician.  Dr. Charbonneau stated the 
claimant would have to demonstrate “a hundred percent compliance with [his] 
conservative care” and if, after a period of observation the claimant complied, he “could 
in good faith do the recommendation of trial spinal cord stimulation.”  Dr. Charbonneau 
further testified that the claimant’s depression “is real,” that Dr. Bruns and Dr. Watanabe 
believe it is related to the claimant’s chronic pain and that the claimant needs additional 
treatment for the depression.  When asked if the depression meant the claimant was no 
longer at MMI Dr. Charbonneau replied that the claimant’s condition “has certainly 
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worsened,” but he “might want to defer that question” and ask the consultants.  Dr. 
Charbonneau further testified that if the claimant is no longer at MMI “it’s primarily on 
the depression front.” 

116. On October 17, 2012 the claimant was examined by David Columbus, 
D.O., on referral from Dr. Charbonneau.  The purpose of the referral was for “midback 
pain management” and information on SCS.  Dr. Columbus diagnosed thoracic 
neuralgia at T5 and T6.  The claimant underwent drug testing that was positive for 
benzodiazepine, opiates and oxycodone but negative for methamphetamine.  Dr. 
Columbus increased the claimant’s dosage of Lyrica.  He also opined the claimant 
would be an excellent candidate for SCS considering his “extensive treatment in the 
past with definitive neuropathic pain from his rib resection.”  However Dr. Columbus 
stated that SCS would be discussed at the claimant’s next visit “if no change with 
increase in Lyrica.” 

117. The ALJ credits the opinions of Dr. McCranie that the treatment the 
claimant has been provided since MMI has been “maintenance care” and the claimant 
has remained at MMI.  Dr. McCranie credibly opined that under the Medical Treatment 
Guidelines the claimant is not currently qualified for SCS considering evidence of 
“addictive behaviors” (history of methamphetamine use and escalating use of Vicodin) 
and the lack of an adequate psychological work-up to determine the claimant’s 
“motivation” for SCS.  Dr. McCranie’s opinion that the claimant is not currently a 
candidate for SCS is corroborated by the opinions of Dr. Charbonneau.  Dr. 
Charbonneau wrote that he “generally agrees with” Dr. McCranie’s opinions “regarding 
treatment, MMI and maintenance care.”  Dr. Charbonneau credibly testified that he has 
questions concerning the claimant’s use of Vicodin and his failure to take all of the 
prescribed Lyrica.  He also credibly opined that the claimant is not presently a candidate 
for SCS and must successfully complete a course of conservative treatment with 
medications prior to consideration of SCS.  Even Dr. Columbus, who believes the 
claimant is a candidate for SCS, stated that SCS should await review of the effects of 
increasing the claimant’s dosage of Lyrica. 

118. The ALJ also credits the opinion of Dr. McCranie that to date the 
claimant’s treatments for depression constitutes “maintenance treatment” available 
under the FAL filed by the respondents.  Dr. McCranie credibly opined that the 
psychotherapy provided by Dr. Bruns constitutes appropriate treatment for “pain 
management counseling” available for up to 12 sessions under the Medical Treatment 
Guidelines.  She further opined that treatment by Dr. Watanabe is appropriate for 
establishing a medication regimen to manage psychotropic medications.  When Dr. 
Charbonneau was asked whether the claimant’s psychological condition meant he was 
no longer at MMI, he stated that although the claimant’s condition has certainly 
worsened he “might want to defer that question” and “talk with the consultants.” 

119. At the commencement of the hearing respondents’ counsel and claimant’s 
counsel agreed that all outstanding medical bills had been paid and that the 
respondents’ agreed they would continue to pay for reasonable and necessary medical 
expenses. 
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CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the ALJ draws the following conclusions 
of law: 

1. The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
C.R.S.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of the claimant nor in 
favor of the rights of respondents.  Section 8-43-201(1).    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).  A Workers' Compensation case is decided on 
its merits.  Section 8-43-201.  The ALJ's factual findings concern only evidence and 
inferences found to be dispositive of the issues involved; the ALJ has not addressed 
every piece of evidence or every inference that might lead to conflicting conclusions and 
has rejected evidence contrary to the above findings as unpersuasive.  Magnetic 
Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

REOPENING BASED ON WORSENED CONDITION 
 

The claimant contends that he has sustained a worsening of condition as 
evidenced by increased pain since MMI, decreased function since MMI and increased 
depression with the provision of treatment by Dr. Bruns and Dr. Watanabe.  The 
respondents contend that the claimant needs to finish the trial of Lyrica before it is 
determined whether the claimant remains at MMI or the case should be reopened.  The 
ALJ concludes the claimant failed to prove grounds to reopen at this time. 

Section 8-43-303(1), C.R.S., provides that an award may be reopened on the 
ground of, inter alia, change in condition.  The claimant shoulders the burden of proving 
his condition has changed and his entitlement to benefits by a preponderance of the 
evidence.  Section 8-43-201; Berg v. Industrial Claim Appeals Office, 128 P.3d 270 
(Colo. App. 2005); Osborne v. Industrial Commission, 725 P.2d 63 (Colo. App. 1986).  A 
change in condition refers either to change in the condition of the original compensable 
injury or to a change in the claimant's physical or mental condition that can be causally 
related to the original injury.  Heinicke v. Industrial Claim Appeals Office, 197 P.3d 220 
(Colo. App. 2008); Chavez v. Industrial Commission, 714 P.2d 1328 (Colo. App. 1985).   
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Reopening is warranted if the claimant proves that additional medical treatment 
or disability benefits are warranted.  Richards v. Industrial Claim Appeals Office, 996 
P.2d 756 (Colo. App. 2000); Dorman v. B & W Construction Co., 765 P.2d 1033 (Colo. 
App. 1988).  Conversely, a petition to reopen need not be granted if reopening would 
not warrant an award of additional medical or disability benefits.  Richards v. Industrial 
Claim Appeals Office, supra.  Thus, where the claimant seeks additional medical 
treatment reopening need not be granted if the medical treatment is already being 
provided as “maintenance care” to relieve the effects of the injury or to prevent further 
deterioration of his condition. Bradley v. Bailey’s Moving and Storage, WC 4-456-329 
(ICAO November 18, 2008) (reopening is a prerequisite to award of additional medical 
benefits that are not available under Grover); Nunn v. JAD Electric, WC 4-205 -093 
(ICAO August 23, 2005) (reopening not warranted if the claimant’s condition remains 
stable since MMI and there is nothing left to be done except manage waxing and 
waning symptoms through provision of maintenance treatment). 

The ALJ is persuaded that since MMI the claimant’s symptoms of pain and 
depression have increased since MMI.  However, the claimant failed to prove that any 
award of additional medical benefits would be warranted as a result of any reopening.  
Rather, as determined in Findings of Fact 22 and 23 the ALJ credits the opinion of Dr. 
McCranie that all of the treatment the claimant is currently receiving is available as 
“maintenance care.”  The respondents have continued to provide this treatment under 
the FAL.  The treatments include medications and referrals for the management of the 
claimant’s pain as well as the treatments for depression and anxiety provided by Dr. 
Bruns and Dr. Watanabe.  At the hearing the parties agreed that there are no 
outstanding bills for any medical treatment. 

The claimant has not alleged and did not seek to prove that the alleged 
worsening of his condition warrants additional disability benefits.  Moreover, it is not 
clear that the claimant is even alleging that he is entitled to any particular medical 
treatment beyond what is currently being provided by the respondents as maintenance 
care.  The claimant’s position statement does not identify any specific treatment or 
procedure that he believes is reasonable and necessary but is currently being denied or 
withheld.   

To the extent the claimant may be understood to allege that the worsening of his 
symptoms currently warrants treatment in the form of a trial of SCS, the ALJ disagrees.  
As determined in Finding of Fact 22 the ALJ credits the opinion Dr. McCranie that a trial 
of SCS is premature under the Medical Treatment Guidelines because the claimant has 
exhibited signs of disqualifying “addictive behavior” that have not been sufficiently 
clarified and resolved.  Dr. McCranie’s opinion is corroborated by Dr. Charbonneau who 
credibly opined that he has questions concerning the claimant’s use of Vicodin and his 
failure to use all of the prescribed Lyrica, and that the claimant should undergo a further 
course of medication management prior to any trial of SCS.  Even Dr. Columbus 
recommended that a trial of SCS await review of the claimant’s reaction to the 
increased dosage of Lyrica that the doctor prescribed on October 17, 2012. 

ORDER 
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 Based upon the foregoing findings of fact and conclusions of law, the ALJ enters 
the following order: 

 1. The claimant’s petition to reopen WC 4-815-469 is denied. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.  You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 21, 2012 

David P. Cain 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO  
W.C. No. 4-878-443-01 
 
 
 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of portions of the proposed decision to counsel for the Claimant on the 
issue of medical benefits; and, to Respondents’ counsel on the issue of “responsibility 
for termination,”  giving  each counsel 3 working days after receipt of their opponent’s 
proposal to file electronic objections as to form.  The Claimant’s and the Respondents’ 
proposed decisions were filed, electronically, on December 17, 2012. No timely 
objections were filed by either side.  After a consideration of both portions of the 
proposed decision, the ALJ has modified the proposals and hereby issues the following 
decision.  

 
ISSUES 

  
 The issues to be determined by this decision concern medical benefits, 

specifically, whether the surgery recommended by the Claimant’s authorized treating 
physician, David Orgel, M.D., is reasonably necessary; average weekly wage (AWW); 
temporary total disability (TTD) benefits from March 14, 2012 and continuing; and, the 
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Respondents’ affirmative defense of “responsibility for termination” as a bar to TTD 
benefits.  The burden of proof for each side is ‘preponderance of the evidence.” 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. The Claimant injured his right wrist when during the course of his 
employment with the Employer when he fell on ice onto his outstretched arm on 
January 11, 2012. 
 
 2. The Respondents filed a General Admission of Liability (GAL), dated 
February 13, 2012, for medical benefits only.  A subsequent GAL, admitting for the 
same benefits was filed on August 9, 2012. 
 
 3. The Employer’s First Report of Injury admits for a wage of $18 an hour, 
five days a week, eight hours per day.  Therefore, the ALJ finds that the Claimant’s 
base AWW is $720 plus COBRA replacement costs o $80.77 per week, equaling an 
AWW of $800.77.  
 
 4. Prior to his admitted injury on January 11, 2012, the Claimant was able to 
do manual labor for his Employer without serious difficulty, including, just before the 
injury, long periods of roof repair where he hammered nails into new shingles using his 
right hand primarily. 
 
Medical Benefits 
 
 5. Following the injury, the Claimant was directed to treat at Concentra 
Medical Center in Boulder, Colorado, where his ATP was Dr. Orgel. 
 
 6. On January 24, 2012, Dr. Orgel gave the Claimant temporary work 
restrictions for the period January 19, 2012 through January 26, 2012, which restrictions 
specified "no use of right hand." and thereafter the restrictions included "no lifting over 5 
lbs. with right hand" and "Must wear brace."  Nonetheless, the Claimant worked full 
duties until he was terminated from employment on March 14, 2012. 2012. 
 
 7. Dr. Orgel ordered X-rays of the Claimant's right wrist and referred him to a 
hand specialist and surgeon, David Bierbrauer, M.D. 
 
 8. The Claimant underwent an MRI (magnetic resonance imaging) of his 
right wrist which showed a tear of the scapholunate ligament and a tear of the central 
triangular fibrocartilage along with a ganglion cyst and mild osteoarthritis within the 
radiocarpal compartment. 
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 9. It was Dr. Orgel's opinion that: "Based on the history and the confirmatory 
abnormality, it seems to me that this is a work-related phenomenon with an aggravation 
of a preexisting injury which permanently aggravated the underlying condition and now 
requires surgery." The ALJ finds that Dr. Orgel rendered san opinion, to a reasonable 
degree of medical probability, that the Claimant sustained a work-related aggravation 
and acceleration of his right wrist condition, which ultimately necessitated the need for 
surgery and temporary disability. 
 
 10. It was Dr. Bierbrauer's opinion that Clamant suffered from: "Acute 
exacerbation of chronic scapholunate instability. The fall exacerbated the pain to the 
point where the patient is no longer able to consistently use his right hand at work. 
Ultimately he would benefit from scaphoid excision and lunocapitate or 4 corner fusion." 
 
 11. Dr. Bierbrauer requested pre-authorization of the surgery he thought 
would help the Claimant writing: "Right wrist scapholunate advanced collapse 
representing an exacerbation of an existing problem due to injury sustained at work." 
 
 12. The Respondents denied the request for pre-authorization of the required 
surgery based on a record review by Conrad Tirre, M.D., who stated in his report: "I feel 
that his current wrist injury at work is unrelated to his chronic traumatic arthritis and 
scapholunate advanced collapse." 
 
 13. Dr. Tirre also wrote that he had not seen any X-rays or MRIs of Claimant's 
right wrist and stated in support of his opinion: "Also, the instability diagnosis is difficult 
to do on physical examination without an MRI, which apparently has not been done."  
The ALJ does not find Dr. Tirre’s opinion credible because he had not been fully 
apprised of the MRIs or X-rays. 
 
 14. After the denial of pre-authorization, the Claimant sought treatment of his 
right wrist with a surgeon at his private health care provider, Kaiser Permanente, 
specifically with Michael Margolis, M.D. 
 
 15. Dr. Margolis noted scapholunate advanced collapse in the right wrist and 
a triangular fibrocartilage complex tear as well as the findings of the MRI regarding tears 
and "some degenerative changes." 
 
 16. Dr. Margolis did not discuss the etiology of Claimant's condition but 
believed a proximal row carpectomy would provide better long term relief than a 
scaphoid excision and partial wrist fusion. 
 
 17. The Claimant underwent the surgery by Dr. Margolis on May 8, 2012. 
 
 18. The Respondents also requested a records review Independent Medical 
Examination (IME) by Jonathan Sollender, M.D., who stated in his report of October 3, 
2012, that the treatment by Kaiser on Claimant's right wrist "was reasonable, necessary 



 

 300 

and unrelated to any occupational injury."  Dr. Orgel and Dr. Bierbraeur disagree with 
Dr. Sollender on the causal relatedness issue. 
 
 19. Dr. Sollender wrote that he based his opinion that Claimant's surgery at 
Kaiser was unrelated on the fact that on December 7, 2011, a few weeks before the 
admitted injury, the Claimant during a telephone call indicated that "he was interested in 
replacing his store bought splint with a different kind. This telephone call implies to me 
[Dr. Sollender] that his chronic wrist condition was likely worsening....I believe the fall of 
1/11/12 is incidental, and the problems experienced by the patient are all related to 
chronic degenerative changes in his right wrist." 
 
 20. Neither Dr. Tirre nor Dr. Sollender examined the Claimant, spoke with him 
or with any of his doctors nor did either doctor ever see the Claimant's X-Rays or MRIs, 
although Dr. Sollender had access to the radiologist's report of the MRI results.  
Therefore, the ALJ finds their opinions far less credible than the opinions of ATP Dr. 
Orgel, and surgeon, Dr. Birnbrauer. 
 
 21. The opinions of Dr. Orgel and Dr. Birnbrauer are more credible and 
persuasive than the opinions of Dr. Tirre or Dr. Sollender, based on the treating doctors 
ability to examine and question the Claimant and based in the credible testimony of the 
Claimant that before the fall on January 11, 2012 he had some pain in his right wrist but 
was able to do his work without problems including hours and hours of hammering nails 
and that after the fall on January 11, 2012, his pain was intense and he was unable to 
do any heavy physical labor with his right hand until months after the surgery by Dr. 
Margolis at Kaiser Permanente. 
 
 22. The credible and persuasive evidence presented at hearing that Claimant 
has a pre-existing condition in his right wrist consistent with mild arthritis and chronic 
scapholunate instability but that his condition did not interfere with his ability to use his 
right arm in heavy manual labor for Respondent/Employer. After his admitted on the job 
fall on January 11, 2012, the Claimant was unable to use his right arm to do nearly any 
physical labor. His use of a splint on his right wrist before the admitted accident does 
not detract from the credible testimony above. 
 
 23. Because of their actual contact with the Claimant, and their ability to 
examine his wrist, take a history, ask questions about his ability to work and view the X-
Rays and MRIs, Dr. Orgel and Dr. Bierbrauer had a superior means of obtaining 
knowledge from and about the Claimant and superior opportunities for observation of 
the Claimant than did the medical record reviewers Dr. Tirre and Dr. Sollender. 
 
 24. The medical reports, which contain the opinions of Dr. Orgel and Dr. 
Bierbrauer-- that the admitted on the job fall on January 11, 2012 permanently 
aggravated Claimant's pre-existing right wrist condition and made surgery on his right 
wrist necessary, are more reasonable and consistent with all the credible facts than the 
records review reports of Dr. Tirre and Dr. Sollender. 
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 25. To the extent that the deposition testimony of Dr. Sollender differs from 
the opinions of Dr. Orgel and Dr. Birnbrauer regarding permanent aggravation of the 
Claimant's pre-existing condition and the need for surgery, the opinions of Dr. Sollender, 
in his deposition, are found lacking in credibility and are unpersuasive. 
 
 26. The surgery by Dr. Margolis and the treatment for Claimant's right wrist at 
Kaiser Permanente was reasonable and necessary to cure and relieve the effects of the 
Claimant’s right wrist injury of January 11, 2012. 
 
Responsibility for Termination 
 
 27. After the injury, the Claimant continued to work full duty without restriction. 
 
 28. The Employer has a pool located in the central clubhouse.  A lock was 
installed on the pool door to prevent use of the pool during non-pool hours. 
 
 29. On March 13, 2012, *S, the Claimant’s supervisor, advised the Claimant 
that he had not properly locked the pool. 
 
 30. The Claimant became upset and began to argue with *S.  This argument 
began in the clubhouse area of the Employer’s premises, in front of several other 
individuals, including other employees of the Employer and homeowners. 
 
 31. During the argument, the Claimant began cursing and yelling and became 
confrontational and challenging towards  *S, at one point yelling “You can’t act like that.” 
 
 32.  *S told the Claimant to leave the premises and cool off.  The Claimant did 
not leave, instead yelling “Are you firing me?”  *S again offered the Claimant the 
opportunity to leave the premises and “get his act together.”  The Claimant, however, 
again demanded to know if he was terminated.  At this point, *S advised the Claimant 
that he was terminated. 
 
 33. At hearing, the Claimant alleged that he was terminated for his failure to 
lock the pool door.  He further testified that he was unaware of the obligation to lock the 
door, and as such was not responsible for his termination. 
 
 34.  *S testified that the Claimant was terminated for his behavior on March 
13, 2012, specifically for yelling and cursing in the Employer’s clubhouse and in front of 
homeowners and other employees.  Another employee, *T, witnessed the Claimant’s 
actions and corroborated *S’s testimony in an email written shortly after the Claimant 
was terminated.  The ALJ finds  *T’s evidence to be credible. 
 
 35. The Claimant challenged the credibility of  *S, calling several rebuttal 
witnesses to testify that  *S did not have good reputation for truthfulness.  In turn,  the 
Respondents presented testimony that  *S had a good character and reputation for 
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truthfulness.  Because *S’s testimony is corroborated by *T,  the ALJ finds *S’s 
testimony credible.  Further, the ALJ does not find the Claimant’s testimony persuasive. 
 
 36. The ALJ finds the testimony and evidence by the Employer --that the 
Claimant was terminated for his behavior on March 13, 2012 credible. 
 
 37. The ALJ also finds, given the totality of the Claimant’s conduct, he 
performed a volitional act that a reasonable person would know could result in his 
termination.  The Claimant did not work on a construction site or other location where 
yelling and coarse language may be acceptable.  Rather, his behavior occurred in a 
residential facility in front of homeowners and other customers, where such behavior is 
not acceptable under normal circumstances. 
 
Ultimate Findings 
 
 38. The totality of the evidence establishes that the Claimant has proven that 
it was more likely than not that is admitted on the job fall aggravated and accelerated 
his pre-existing right wrist condition resulting in the need for medical treatment, 
including the need for the surgery performed by Dr. Margolis. 
 
 39. The surgery recommended by ATP David Orgel, M.D., and surgeon, 
David Bierbrauer, M.D., is causally related and reasonably necessary to cure and 
relieve the effects of the Claimant’s admitted right wrist injury of January 11, 2012. 
 
 40. Because the Claimant performed a volitional act which a reasonable 
person would know would result in his termination, the ALJ finds that the Claimant was 
responsible for his termination. 
 
 41. Claimant is not entitled to TTD benefits from March 14, 2012 through 
December 10, 2012 because the Respondents have proven, by a preponderance of the 
evidence, that he was responsible for his termination from employment on March 14, 
2012 because of a volitional act on his part that any reasonable person should know 
would cause a termination from employment. 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
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The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the testimony of *S, as corroborated by *T’s email, is more persuasive and credible than 
the Claimant’s testimony on the circumstances of his termination from employment.  
Also, as found, the opinions of ATP Dr. Orgel, and surgeon, Dr. Bierbrauer, are more 
persuasive and credible than the opinions of Dr. Sollender,  because of their actual 
contact with the Claimant, and their ability to examine his wrist, take a history, ask 
questions about his ability to work and view the X-Rays and MRIs.  Dr. Orgel and Dr. 
Bierbrauer had a superior means of obtaining knowledge from and about the Claimant 
and superior opportunities for observation of the Claimant than did the medical record 
reviewers Dr. Tirre and Dr. Sollender. 
 
Medical Benefits 
 
 b. To be a compensable benefit, medical care and treatment must be 
causally related to an industrial injury or occupational disease.  Dependable Cleaners v. 
Vasquez, 883 P. 2d 583 (Colo. App. 1994).  As found, Claimant’s medical treatment is 
causally related to the aggravation and acceleration of his right wrist condition on 
January 11, 2012.  Also, medical treatment must be reasonably necessary to cure and 
relieve the effects of the industrial occupational disease.  § 8-42-101 (1) (a), C.R.S. 
Morey Mercantile v. Flynt, 97 Colo. 163, 47 P. 2d 864 (1935); Sims v. Industrial Claim 
Appeals Office, 797 P.2d 777 (Colo. App. 1990). As found, all of the Claimant’s medical 
care and treatment, as reflected in the opinions of ATP Dr. Orgel and surgeon, Dr. 
Bierbrauer, was and is reasonably necessary. 
 

 
Responsibility for Termination 
 
 c. Section 8-42-105(4) (a), C.R.S., states “In cases where it is determined 
that a temporarily disabled employee is responsible for termination of employment, the 
resulting wage loss shall not be attributable to the on-the-job injury.”  A claimant must 
act volitionally or exercise a degree of control over the circumstances of the termination 
in order to be found responsible for the termination.  Richards v. Winter Park 
Recreational Assoc., 919 P.2d 933 (Colo. App. 1996).  "Acting with 'volition' generally 
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means having the power or ability 'to choose and decide' or to exercise 'some control 
over the circumstances,' as opposed to acting in a manner that is 'essentially 
involuntary' or accidental." Starr v. Indus. Claim Appeals Office, 224 P.3d 1056 (Colo. 
App. 2009).  As found, the Claimant acted volitionally in a manner that a reasonable 
person would believe would cause a termination from employment.  Here, as found, the 
Claimant was responsible for the termination of his employment.  As found, the 
Claimant acted volitionally and exerted control over the circumstances of his 
termination.  He began yelling and cursing at *S, his supervisor --in front of homeowners 
and other customers.  *S gave the Claimant the opportunity to leave the argument and 
cool off prior to his termination.  The Claimant, however, did not avail himself of this 
opportunity, instead choosing to continue to yell at *S, resulting in his termination.  
Thus, the Claimant exerted some control over the circumstances of his termination. 
 
Burden of Proof 
 
 d. The Claimant bears the burden of proof on the issue of medical benefits 
and the reasonable necessity of the right wrist surgery.  He has satisfied this burden. 
Respondents bear the burden of proof by a preponderance of the evidence to show that 
the Claimant was responsible for his termination of employment.  Gilmore v. Indus. 
Claim Appeals Office, 187 P.3d 1129 (Colo. App. 2008).   The burden of proof is 
generally placed on the party asserting the affirmative of a proposition.  Cowin & Co. v. 
Medina, 860 P. 2d 535 (Colo. App. 1992).   A “preponderance of the evidence” is that 
quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals Office  v. 
Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Respondents have sustained their 
burden with respect to the Claimant’s responsibility for his termination from employment 
on March 14, 2012.  Consequently, the Claimant is not entitled to TTD benefits from 
March 14, 2012 through the last session of the hearing on December 10, 2012.   
 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The Respondents shall pay the costs of the surgery by Michael Margolis, 
M.D., at Kaiser Permanente, and the costs of further treatment by David Orgel, M.D., 
subject to the Division of Workers Compensation Medical Fee Schedule. 
 
 B. Any and all claims for temporary total disability benefits from March 14, 
2012 through December 10, 2012, both dates inclusive, are hereby denied and 
dismissed. 
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 C. Any and all issues not determined herein are reserved for future decision. 
  
 

DATED this______day of December 2012. 
 
 
 

____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-848-517-03 

ISSUES 

Initially, hearing in his matter proceeded for a determination as to relatedness of 
certain conditions or body parts to the injury, authorized provider, and reasonable, 
necessary and related medical treatment as well as outstanding medical bills and 
mileage reimbursement.  The Claimant also sought reimbursement for child care 
services which he asserts he needed to attend medical appointments.  The 
Respondents challenged the reasonableness and necessity of the child care expenses 
and whether or not such services were authorized.  The Respondents also sought an 
order discontinuing language interpretation services for medical appointments.   

 
Prior to the second hearing, the Claimant was placed at maximum medical 

improvement thus the parties agreed that the issues of medical benefits and 
relatedness were no longer ripe until the Claimant proceeded with the Division 
Independent Medical Examination process. The parties either resolved the other issues 
or wished to reserve them.  Thus, the only remaining issue for determination is whether 
the Claimant is entitled to reimbursement for the child care expenses and the related 
defenses raised by the Respondents.  All other issues were reserved for future 
determination.   
 

FINDINGS OF FACT 

Based on the evidence presented at hearing, the Judge finds as fact: 
 

1. On February 5, 2011, the Claimant was involved in a motor vehicle 
accident while in the course and scope of his employment with the Employer.  The 
Respondents admitted liability for the claim.   

 
2. Claimant attended multiple medical appointments between the date of the 

injury and the date of the second hearing. The Claimant’s exhibit 30 attempts to set 
forth the dates Claimant attended medical appointments for which he seeks 
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reimbursement of childcare expenses he incurred.    The dates span from the date of 
injury, February 5, 2011, through June 22, 2012.    
 

3. The Claimant is married and has three minor children who were ages 3, 7 
and 12 as of January 2012, and were ages 4, 8 and 13 as of August 7, 2012.  He has 
other children but they do not reside with him.    

 
4. Claimant’s two oldest children are school age and would be in school 

during most daytime medical appointments except those that occurred during the 
summer months or school breaks.  No evidence was presented as to the exact dates 
the two oldest children were in school or on breaks. The Claimant’s wife apparently 
works, but no credible evidence concerning her work schedule or type of job was 
presented.   

 
5. The Claimant testified that he paid his sister $40 in cash each time she 

cared for his children while he attended medical appointments.  The payment amount 
apparently never varied regardless of the number of children she cared for or the 
number of hours or minutes she provided childcare.   

 
6. Claimant’s sister testified that he paid her $40 to care for his children.  She 

could not state with any specificity how many times she cared for the children while 
Claimant attended medical appointments.   

 
7. The Claimant testified that every single time he attended a medical 

appointment, his sister provided child care for one or more of his children.  On occasion, 
the Claimant dropped the children off at his sister’s home, or she came to his house and 
sometimes, she picked up the children and brought them back to her house.  Neither 
Claimant nor his sister kept a log or an accounting of the times and dates she provided 
child care while the Claimant attended medical appointments.  Instead, the Claimant 
asserts that for every claim-related medical appointment, he paid $40 cash to his sister 
for child care services. 

 
8. There is no persuasive evidence that Claimant or any provider sought 

prior authorization from the Insurer for the provision of child care services prior to 
incurring the expenses. By Claimant’s admission, the first notice of any kind provided to 
the Insurer occurred when he filed his application for hearing on May 14, 2012.    

 
9. No prescription for child care as an essential service existed at any time 

prior to Dr. Gellrick’s note dated July 12, 2012.  This note was generated by Claimant’s 
attorney.  It asked Dr. Gellrick to check a box indicating either yes or no regarding 
whether she agreed that the child care expenses the Claimant incurred were 
reasonable and necessary so that Claimant could obtain medical treatment for his 
injury.  She checked the box marked yes and signed the bottom of the letter. Dr. Gellrick 
provided no explanation for her opinion.   

 



 

 307 

10. The lack of specificity regarding the dates the Claimant actually needed 
child care to attend claim-related medical appointments makes his claim for 
reimbursement unpersuasive.  To simply say that his wife was always at work and that 
all three of his children always needed child care is insufficient to establish entitlement 
to reimbursement for child care expenses.  In addition, the Claimant admitted that 
during the school year, his sister cared for only his youngest child.  It is simply not 
credible that Claimant’s sister would require a $40 payment for two hours to babysit for 
one child or for three children.  It is also difficult to believe that Claimant’s wife was 
never available to care for their children during any of his medical appointments.   

 
11. Claimant has failed to establish that he should be reimbursed for any child 

care expenses he incurred to attend claim-related medical appointments.  The Claimant 
failed to establish that he actually incurred the expenses. His explanations concerning 
the amount he paid and number of appointments he attended lacked credibility.  
Second, Claimant failed to obtain authorization from the Insurer prior to incurring any 
child care expenses.  Finally, no persuasive medical opinion suggests that child care 
services in this case are reasonable and necessary.   

 
CONCLUSIONS OF LAW 

 1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S.  A claimant in a Workers’ Compensation claim has the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, C.R.S.  
A preponderance of the evidence is that leads the trier-of-fact, after considering all of 
the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 Colo. 
306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, C.R.S., 2006.  A Workers’ Compensation case is decided 
on its merits.  Section 8-43-201, C.R.S. 

2. Section 8-42-101(1)(a), C.R.S., provides: 

Every employer … shall furnish … such medical … treatment … as may 
reasonably be needed at the time of the injury … and thereafter during the 
disability to cure and relieve the employee from the effects of the injury. 

3. Respondents are thus liable for authorized medical treatment reasonably 
necessary to cure and relieve the employee from the effects of the injury.  Section 8-42-
101, C.R.S.; Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990).  
The determination whether treatment or services provided under § 8-42-101 are 
reasonable and necessary is one of fact for resolution by the ALJ. See City of Durango 
v. Dunagan 939 P.2d 496 (Colo. App. 1997); Wal-Mart Stores, Inc. v. Industrial Claims 
Office, 989 P.2d 251 (Colo. App. 1999).  A service is medical in nature if it is reasonably 
needed to cure and relieve the effects of the injury and related to the claimant's physical 
needs. Bellone v. Industrial Claim Appeals Office, 940 P.2d 1116 (Colo. App. 1997).  
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Respondents must provide benefits which are either medically necessary for the 
treatment of claimant’s injuries or incidental to obtaining such treatment.  Atencio v. 
Quality Care, Inc., 791 P.2d 7 (Colo. App. 1990).   

4. While the Judge recognizes that child care expenses may be considered a 
reasonable and necessary medical benefit, the Judge is not persuaded that, in this 
case, the Claimant is entitled to reimbursement for expenses he has already incurred.  
As found, the Claimant’s testimony concerning the need for child care while attending 
medical appointments lacked credibility.  The Claimant is not the sole custodian of his 
children and he presented no evidence concerning his wife’s work schedule.  The Judge 
is not persuaded by Claimant’s testimony that his sister cared for his children every 
single time he attended a medical appointment back to the date of the injury, or that he 
paid her $40 cash each time regardless of the duration or number of children she cared 
for.   

5. Section 8-43-404(7), C.R.S., provides in pertinent part “[a]n employer or 
insurer shall not be liable for treatment pursuant to article 41 of title 12, C.R.S., unless 
such treatment has been prescribed by an authorized treating physician.” The question 
of "authorization" refers to the medical provider's legal status to treat the injury at the 
respondents' expense. Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. 
App. 1997). 

6. WCRP Rule 16-9 requires prior authorization for prescribed services that 
exceed the medical treatment guidelines.  Child care services are found nowhere in the 
medical treatment guidelines to the Judge’s knowledge, therefore, a provider must 
request prior authorization to provide such services.  As found, the Claimant had no 
valid prescription for child care services and neither he nor any provider attempted to 
obtain authorization from the Insurer prior to incurring child care expenses.  

7.  Based on the foregoing, Claimant’s claim for reimbursement of child care 
expenses is denied and dismissed.    

ORDER 

 It is therefore ordered that Claimant’s claim for reimbursement of child care 
expenses is denied and dismissed.    

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
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Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 21, 2012 

Laura A. Broniak 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-808-631-02 & WC 4-827-550 

ISSUES 

 The issues determined herein are medical benefits after maximum medical 
improvement (“MMI”) and overpayment. 

FINDINGS OF FACT 

1. On October 7, 2009, claimant suffered an admitted work injury to her right 
elbow.  (WC 4-808-631).  Dr. Peterson was the primary authorized treating physician for 
the elbow injury and diagnosed right lateral epicondylitis.  Dr. Peterson prescribed 
Celebrex as an anti-inflammatory medication.  Claimant underwent physical therapy and 
chiropractic treatment.   

2. On June 1, 2010, claimant returned to work for the employer with 
restrictions.  She was assigned duties of shoveling asphalt for her twelve-hour shift and 
suffered increased right elbow pain as well as new symptoms in her neck and thoracic 
spine. 

3. On June 2, 2010, Dr. Peterson reexamined claimant, who reported the 
new and increased symptoms from the shoveling work.  Dr. Peterson concluded that 
claimant was at MMI for her October 2009 right elbow injury.  He determined permanent 
impairment and imposed permanent work restrictions.  Dr. Peterson recommended 
continued use of Celebrex and home exercises. 

4. On July 1, 2010, Dr. Peterson reexamined claimant to determine if she 
had suffered a new injury on June 1, 2010 (WC 4-827-550).  Dr. Peterson concluded 
that the shoveling work had caused a new work injury in the form of cervical and 
thoracic strains. 

5. On October 26, 2010, Dr. Rook performed a Division Independent Medical 
Examination (“DIME”) in WC 4-808-631.  Dr. Rook agreed that claimant was at MMI on 
June 2, 2010 due to her chronic right elbow pain and lateral epicondylitis.  He 
determined permanent impairment. 
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6. On November 19, 2010, respondent filed a final admission of liability 
(“FAL”) in WC 4-808-631 for permanent disability benefits and post-MMI medical 
benefits. 

7. On October 29, 2010, claimant reported that she was 80% improved after 
treatment of the second injury, but still suffered right elbow problems and myofascial 
pain in the neck and bilateral shoulders, running down the right arm.  Dr. Peterson 
determined that claimant was at MMI for the June 1, 2010, work injury.  Dr. Peterson 
diagnosed myofascial pain syndrome in the right shoulder girdle, but he questioned 
whether the entire problem was due to the work injury.  He noted that permanent 
restrictions existed only for the 2009 right elbow injury.  He determined no medical 
impairment due to the June 1, 2010, work injury and discharged claimant from medical 
care, although he recommended Advil, Aleve, or Tylenol as needed. 

8. On March 31, 2011, Dr. Peterson reexamined claimant, who reported a 
history of increased symptoms.  He diagnosed cervical strain myofascial pain syndrome 
and referred claimant to Chiropractor Polvi for eight to twelve treatments.  He also 
recommended medical maintenance visits. 

9. On April 26, 2011, Dr. Bissell performed a DIME for the June 1, 2010, 
work injury in WC 4-827-550.  Dr. Bissell diagnosed cervical strain and cervicothoracic 
myofascial pain.  He determined that claimant was not at MMI for the June 1, 2010, 
injury and needed a magnetic resonance image (“MRI”) of the cervical spine. 

10. The June 22, 2011, cervical MRI showed only degenerative disc disease 
from C4 to C7. 

11. On June 28, 2011, Dr. Peterson reexamined claimant and determined that 
she was again at MMI for the June 1, 2010, work injury.  He discharged her from further 
care. 

12. On October 11, 2011, Dr. Bissell performed a follow-up DIME in WC 4-
827-550.  He diagnosed cervical strain with myofascial pain.  He also noted that the 
right elbow pain was not related to the June 1, 2010, work injury.  Dr. Bissell agreed that 
claimant was at MMI on June 28, 2011, and suffered permanent medical impairment.  
Dr. Bissell noted that claimant may benefit from NSAIDs, analgesics, and muscle 
relaxants. 

13. On November 1, 2011, respondent filed a FAL in WC 4-827-550 for 
permanent disability benefits, but denied liability for any post-MMI medical benefits.  
The FAL admitted for temporary total disability (“TTD”) benefits at the rate of $475.23 
per week through June 27, 2011, and asserted that claimant had received an 
overpayment of $7,196.34 for TTD benefits paid through October 11, 2011.  The FAL 
took credit for the overpayment against the admitted permanent disability benefits. 

14. Claimant applied for hearing on the issues of medical benefits after MMI 
and overpayment. 
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15. On August 23, 2012, Dr. Peterson reexamined claimant, who reported a 
history of worsening pain in her right neck, radiating into the right arm over the past two 
months.  She reported that Celebrex was not as effective at managing her symptoms.  
Dr. Peterson diagnosed cervical strain, trapezius strain, and recurrent myofascial pain.  
He prescribed Celebrex and referred claimant to Chiropractor Polvi for eight to twelve 
sessions.  He concluded that claimant was still at MMI. 

16. On September 5, 2012, Chiropractor Polvi started mobilization, dry 
needling, and stretching therapies for claimant’s recurrent myofascial pain in the 
bilateral upper quadrants. 

17. Claimant has proven by substantial evidence that she needs medical 
treatment after MMI for her admitted June 1, 2010, work injury in WC 4-827-550.  Even 
at the time of his initial MMI determination on October 29, 2010, Dr. Peterson 
recommended over-the-counter anti-inflammatory medications as needed.  He did not 
comment on the need for post-MMI medications on June 28, 2011, but Dr. Bissell noted 
that claimant may benefit from medications for the June 1, 2010, work injury.  On 
August 23, 2012, Dr. Peterson prescribed Celebrex for the cervical and trapezial strains 
and recurrent myofascial pain syndrome.  He also referred claimant for chiropractic care 
directed at the bilateral upper quadrants.  The clear preponderance of the record 
evidence demonstrates that claimant needs some medical treatment after MMI for her 
June 1, 2010, work injury. 

18. Pinnacol Assurance was the third-party adjusting company for the 
employer through June 30, 2011.  On July 1, 2011, Broadspire took over as the third-
party adjusting company for the employer.  Pinnacol Assurance made an electronic 
transfer to Broadspire of all account records for the claims it had handled.  Pinnacol 
Assurance pre-paid TTD benefits through July 31, 2011, to account for any lag in 
Broadspire commencing payments to claimant.  Broadspire then commenced TTD 
benefit payments on August 1, 2011, and continued them through November 6, 2011, 
pending the DIME follow-up.  The total TTD benefits paid to claimant in WC 4-827-550 
was $33,537.66.  Respondent owed claimant TTD benefits in the total amount of 
$24,576.18 through June 27, 2011.  Respondent overpaid claimant the sum of 
$8961.48 in TTD benefits.  Respondent recouped $7,196.34 of the overpayment by 
credit against permanent partial disability benefits.  Claimant has still received an 
overpayment in the amount of $1,765.14.  The records received as evidence without 
objection and the credible testimony of Mr. Hendrix establish the amount of the 
overpayment.  Claimant has not disputed the receipt of any specific TTD benefit check.  
Consequently, Mr. Hendrix had no need to review the canceled paper checks (so long 
as they continued to be used as a payment delivery method to claimants) to establish 
the amount of the TTD payments. 

CONCLUSIONS OF LAW 

1. Respondents are liable for medical treatment reasonably necessary to 
cure or relieve the employee from the effects of the injury, including treatment after 
MMI.  Section 8-42-101, C.R.S.; Grover v. Industrial Commission, 759 P.2d 705 (Colo. 
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1988).  In Milco Construction v. Cowan, 860 P.2d 539 (Colo. App. 1992), the Court of 
Appeals established a two-step procedure for awarding ongoing medical benefits under 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The court stated that an 
ALJ must first determine whether there is substantial evidence in the record to show the 
reasonable necessity for future medical treatment. If the claimant reaches this 
threshold, the court stated that the ALJ should enter "a general order, similar to that 
described in Grover."  Claimant does not have to prove the need for a specific medical 
benefit at this time and respondents remain free to contest the reasonable necessity of 
any specific future treatment.  Milco Construction, supra.  As found, claimant has proven 
by substantial evidence that she needs medical treatment after MMI for her admitted 
June 1, 2010, work injury in WC 4-827-550.   

2. Section 8-43-207(1)(q), C.R.S., authorizes the ALJ to order repayment of 
overpayments.  “Overpayment” is defined as any money received by a claimant that 
exceeds the amount that should have been paid or which the claimant was not entitled 
to receive.  It is unnecessary that the overpayment existed at the time that claimant 
received the disability benefit.  Because section 8-42-105(3)(a), C.R.S., terminates TTD 
benefits at MMI, claimant’s entitlement ended after June 27, 2011.  That fact could not 
be determined until after the DIME follow-up.  Williams v. Kunau, 147 P.3d 33

 

 (Colo. 
2006).  As found, respondent overpaid claimant the sum of $8961.48 in TTD benefits.  
Respondent recouped $7,196.34 of the overpayment by credit against permanent 
partial disability benefits.  Claimant has still received an overpayment in the amount of 
$1,765.14.   

ORDER 

 It is therefore ordered that: 

1. Respondent shall pay for claimant’s reasonably necessary medical 
treatment by authorized providers for her admitted June 1, 2010, work injury. 

2. In WC 4-827-550, claimant shall repay to respondent the overpayment in 
the amount of $1,765.14.  If claimant is entitled to any additional indemnity benefits in 
the future in WC 4-827-550, respondent shall be entitled to a credit for $1,765.14 unless  
and until repaid. 

3. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
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a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 26, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-873-501-01 

ISSUES 

The sole issue before the ALJ is average weekly wage (AWW). 

 

STIPULATIONS 

1. The Claimant sustained an admitted work-related injury while employed by 
the Rerspondent-Employer on November 19, 2011. 

2. If the AWW is raised by Order as a result of the underlying hearing the 
parties stipulate that the Claimant incurred periods of temporary total disability (TTD) 
from November 28, 2011 through December 4, 2011; December 19, 2011 through 
January 11, 2011; and temporary partial disability (TPD) from January 12, 2012 through 
June 21, 2012. 

 

FINDINGS OF FACT 

1. The Claimant was hired by the Respondent-Employer in October 2011 as 
a truck driver trainee.  During his period of training the Claimant was paid a daily wage 
of 64.29 for seven days per week.  The Claimant’s pay increased to a daily wage of 
$71.43 three to four weeks after being hired. 

2. The entire period of training includes 240 hours of behind the wheel 
experience. 

3. On November 19, 2011, while still in a trainee status and still being paid 
$71.43 per day the Claimant sustained an admitted industrial injury where he injured his 
back, knee, and shoulder. 
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4. The Respondent-Insurer filed an amended general admission of liability 
(GAL) on July 2, 2012 wherein they admitted for an AWW of $421.75. 

5. The Claimant filed an Amended Application for Hearing and Notice to Set 
on July 18, 2012 citing only AWW as an issue.  

6. While the hearing was pending, on September 12, 2012 the Respondent-
Insurer filed a final admission of liability wherein they admitted for an AWW of $421.75. 

7. While in the trainee status the Claimant is paid the daily wage as stated 
above. The Respondent-Employer’s method of paying its employees involves the daily 
wage for trainees and then upon completion of the training and being designated a 
“Regular Driver” the compensation changes payment based upon mileage traveled in 
combination with years of experience.  As a result, a Regular Driver will generally make 
more money per week than a trainee. 

8. The Respondent-Employer pays the drivers mileage in one of two ways.  If 
the driver is part of a team of two, they are paid 17.5 cents per mile during their first 
year of experience. If driving solo they are paid 25 cents per mile during the first year. 

 
CONCLUSIONS OF LAW 

1. Section 8-42-102(2), C.R.S. (2011) provides that a claimant’s AWW “shall 
be calculated upon the monthly, weekly, daily, hourly, or other remuneration which the 
injured or deceased employee was receiving at the time of the injury.” Where the injured 
worker is paid on a weekly basis, the weekly compensation rate is generally used as the 
AWW. Section 8-42-102(2)(b).  

2. But if the standard formula “will not fairly compute the average weekly 
wage,” the ALJ has discretion to “compute the average weekly wage of said employee 
in such other manner and by such other method as will  .  .  .   fairly determine such 
employee’s average weekly wage.” Section 8-42-102(3). Indeed, “the entire objective of 
wage calculation is to arrive at a fair approximation of the claimant’s wage loss and 
diminished earning capacity.” Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 
1993).  See also Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 (Colo. 2010). 

3. Under the totality of the circumstances the ALJ concludes that the use of 
the discretionary provisions of section 8-42-102(3) is not appropriate. 

4. The Claimant argues that upon completion of training the Claimant would 
have had an increase in his weekly wage as a result of transitioning from a daily rate to 
a rate paid upon mileage traveled. The Claimant then argues that but for the Claimant’s 
injury he would have completed his training and received the increase in wages. 

5. The ALJ rejects the Claimant’s contention.  The increase in wages brought 
about by becoming a Regular Driver does not occur until after the completion of the 240 
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hour driver training program.  The Claimant had not completed the course at the time of 
his injury and therefore is not entitled to an increase in wages. 

6. The ALJ concludes that the Claimant has failed to establish by a 
preponderance of the evidence that his AWW should be based upon mileage. 

7. The Claimant has established by a preponderance of the evidence that his 
AWW is established by using the Claimant’s daily wage times seven to arrive at the 
AWW. 

8. The ALJ concludes that at the time of the injury the Claimant was being 
paid a daily wage of $71.43 for a seven day week.  Therefore, the ALJ concludes that 
the Claimant’s average weekly wage is $500.00 per week. 

ORDER 

 It is therefore ordered that: 

1. The Respondent-Insurer shall pay the Claimant indemnity benefits based 
upon an average weekly wage of $500.00. 

2. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

3. All matters not determined herein, and not closed by operation of law, are 
reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review 
the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, 
Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) days 
after mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATE: December 26, 2012  
Donald E. Walsh 
Administrative Law Judge 
Office of Administrative Courts 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
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WORKERS’ COMPENSATION NO. WC 4-882-451-01 

ISSUES 

 Did claimant prove by a preponderance of the evidence that he sustained an 
injury arising out of and within the course of his employment? 

 Did claimant prove by a preponderance of the evidence that he is entitled to 
medical benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

120. Employer operates an international package delivery service, where 
claimant has worked since January of 2009. *J is the Business Manager over 
employer’s operations at the center where claimant works. *N is the Package Dispatch 
Supervisor and claimant’s direct supervisor. Claimant contends he injured his lower 
back while working for employer on July 30, 2010. Claimant’s age at the time of hearing 
was 54 years. 

121. The operations center is a building some 100 yards long with a conveyor 
belt running the length of the building. The conveyor belt is waist high and four feet 
wide. Package cars (delivery trucks) are backed to within three feet of each side of the 
conveyor belt and parked for loading. Since the conveyor belt transects the building, 
employees must cross over the conveyor belt to pass from the north side of the building 
to the south. The safety procedure for crossing the conveyor belt involves shutting the 
belt down and securing it before crossing. There is a procedure for clearing the belt 
after crossing before restarting the belt.   

122. In October of 2009, claimant qualified for a position in management as 
supervisor of a team in the pre-load area. The pre-load team pulls packages from the 
conveyor belt, scans them, sorts them, and loads them into the delivery trucks.  

123. Claimant testified to the following: Claimant carries a flashlight that is 6-
inches long and 1-inch in diameter, with a sharp-edged head. Claimant carried the 
flashlight in his left back pocket. On July 30, 2010, claimant was crossing the belt to get 
to the other side of the building. After the belt was secure, claimant backed up to the 
belt, butt-first to roll across the belt on his back. As he rolled across the belt, claimant 
experienced a sharp pain in his left lower back as he rolled onto the flashlight. 
Claimant’s lower back went into spasm as he stepped off the belt, dropping him down 
on one knee for a couple of minutes because of pain. Although he would normally clear 
and re-start the belt himself, claimant had to ask another employee to re-start the belt. 
Claimant’s coworkers: *K, *L, and *M were within 15 feet of claimant and witnessed him 
drop down onto his knee. 
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124. *K testified that he witnessed the conveyor belt incident and recalls it 
happened on Friday, July 30, 2010. *K has worked for employer for some 14 years. *K 
was the only disinterested lay witness. *K is not a member of management and showed 
no apparent bias in favor of employer or claimant. *K’s testimony was credible, reliable, 
and supports claimant’s story. 

125. Employer trains employees to immediately report any work-related 
accident or injury to a supervisor. Employer trains supervisors to investigate injuries 
immediately after an employee reports one. 

126. Claimant testified to the following: Claimant immediately found *N, his 
direct supervisor, and advised her that he hurt his left buttock rolling across the 
conveyer belt with a flashlight in his pocket.  Claimant told *N that the pain was centered 
in his left buttock and felt as though someone had punched him in the lower back. *N 
asked claimant if he was all right. Claimant told his *N he thought he would be fine and 
that he did not believe he needed to see a doctor. *N checked with claimant around the 
end of his shift at 9:00 a.m. to again ask if he was all right. Claimant responded that he 
was sore but thought he would be all right. 

127. Claimant testified: Claimant was not scheduled to work on Saturday or 
Sunday (August 1st).  On Saturday, claimant continued to experience pain in his left 
buttock, so he took Advil, relaxed at home, and watched television.  On Sunday, 
claimant moved some small potted plants outside onto a bench on his deck so that he 
could water them.  Each plant weighed between two and four pounds.  After moving the 
plants onto the deck, claimant began to water the plants using a hose.  Claimant was 
standing in an upright position when he suddenly experienced muscle spasm and pain 
starting in the left buttock, running down his left leg, and radiating into his foot.  Claimant 
fell to the ground, where he had to lie until he could crawl into his house. Claimant lay 
on the floor of his house until his wife returned home.  With the assistance of his wife, 
claimant eventually was able to roll over, sit up, and stand even though his lower back 
continued to spasm. 

128. Claimant testified: Claimant returned to work for his shift at 3:00 a.m. on 
Monday, August 2, 2010.  Claimant was limping at work. Claimant told *N that he 
needed to report the conveyor-belt incident as an injury.  Claimant explained that he 
had pain in his left buttocks radiating down his leg, with tingling and numbness in his 
toes. Claimant also told *N about the exacerbation of his symptoms while watering 
plants on Sunday. Claimant related his pain on Sunday to the conveyor-belt incident. At 
the end of his shift, claimant and *N met with Mr. *O to discuss his injury.  Claimant 
reported the conveyor-belt incident to Mr.*J and *N and also told them about the 
episode of more severe pain while watering plants on Sunday.  Both *N and Mr.*J took 
notes at the meeting.  Although *N had claimant complete a choice of doctor form, she 
later told claimant he could not go to employer’s doctor because she and Mr.*J believed 
the injury happened at home while watering plants.   

129. *N testified as follows: On Monday, July 26, 2010, claimant came into the 
office to do some paperwork. *N heard claimant groan as he sat in his chair at the 
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computer. *N asked claimant if he was all right. Claimant told *N his back was sore from 
moving plants over the previous weekend. *N agrees that claimant reported the 
conveyor-belt-incident on Friday, July 30th. Claimant told *N that rolling over the 
flashlight triggered a memory of a similar incident approximately a week earlier that hurt 
his back. Claimant however said he was all right and did not ask to see a doctor. *N 
checked with claimant at the end of his shift on July 30th, when claimant confirmed he 
was all right. Claimant again did not ask to see a doctor.  

130. *N further testified: Claimant told *N on Monday August 2, 2010, that he 
wanted to report the conveyor-belt-incident as an injury. *N told claimant they needed to 
meet with Mr.*J. At that meeting, claimant and *N completed the list of doctors form. *N 
and Mr.*J told claimant his injury was from lifting a potted plant at home, not from the 
conveyor-belt-incident. *N denied telling claimant he could not see the physician he 
designated. While both *N and Mr.*J took notes of the August 2nd meeting, *N was 
unable to produce her notes from the meeting. *N later wrote her statement on Exhibit 
G, Page 106, based upon her recollection of dates and meetings. 

131. The Judge is unable to credit *N’s testimony concerning the timing of 
when claimant told her of the potted-plant incident. Although she took notes of her 
meetings with claimant, *N did not keep those notes. *N failed to talk to Mr. *K or other 
witnesses and failed to perform an investigation to support her findings. The Judge 
found *N’s testimony very difficult to pin down to an understandable story that is 
believable.  In contrast, claimant’s story was readily acceptable, believable, and amply 
supported by Mr. *K’s testimony.  

132. Mr.*J’s testimony was based upon *N’s recollection and likewise was 
unreliable. According to claimant and *N, Mr.*J took notes of the August 2nd meeting. 
Mr.*J however could not recall if he made notes of that meeting. Contrary to the 
recollection of both claimant and *N, Mr.*J’s recollection is that the meeting occurred on 
July 29th or 30th of 2010. While Mr.*J agrees claimant reported an injury at those 
meetings, Mr.*J stated that claimant did not argue when he told claimant his injury was 
not work-related. Mr.*J kept no notes of the meetings, did not file a report of injury with 
employer, and did not investigate claimant’s story.  

133. Even though claimant signed employer’s Approved Company Doctor’s 
form, claimant reasonably understood from his August 2, 2010, meeting with *N and 
Mr.*J that employer was denying his request for medical attention. The right to select an 
authorized treating physician thus passed to claimant. On August 3, 2010, claimant 
sought medical attention from Craig Pearson, D.O., at Canyon Chiropractic, based upon 
the recommendation of Mr. *K. Dr. Pearson’s medical records document claimant 
reporting he rolled onto a flashlight and was complaining of pain in his left buttock and 
numbness in his left leg and foot. Dr. Pearson treated claimant on five occasions 
through September 3, 2010.  

134. Claimant sought medical attention on March 28, 2012, from David W. 
Yamamoto, M.D. Dr. Yamamoto determined claimant’s symptoms were related to the 
conveyor-belt-incident on July 30, 2010. Dr. Yamamoto recommended a magnetic 
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resonance imaging (MRI) scan of claimant’s lumbar spine, which claimant underwent on 
July 11, 2012. 

135. At respondents’ request, Rachel L. Basse, M.D., performed an 
independent medical examination of claimant on July 10, 2012. Dr. Basse testified as 
an expert in the area of Physical Medicine and Rehabilitation and treatment of chronic 
pain patients. Dr. Basse underscored the importance of candor in getting a history of the 
mechanism of injury. Dr. Basse listened to claimant’s testimony and agreed there was 
no conflict between his testimony and what he reported to her as the mechanism of 
injury. On physical examination, Dr. Basse found clear-cut signs of left L5 radiculopathy 
with motor, sensory, and deep tendon reflex changes. 

136. Claimant’s attorney referred him to John S. Hughes, M.D., for an 
independent medical examination on July 16, 2012. The mechanism of injury claimant 
reported to Dr. Hughes was consistent with claimant’s story at hearing. Dr. Hughes’s 
physical examination findings were similar to those of Dr. Basse. Dr. Hughes diagnosed 
contusion of the sciatic nerve on the left and persistent neuropathy following the L5 
nerve root distribution. Dr. Hughes reported: 

In consideration of the forces and mechanisms of injury in his case, I 
believe that [claimant] bruised his left sciatic nerve in the process of rolling 
over onto a sharp-edged flashlight. 

Dr. Hughes opined that claimant’s left sciatic nerve problem stemmed from the injury at 
employer on July 30, 2010. Dr. Hughes recommended additional diagnostic studies and 
work up.   

137. Claimant showed it more probably true than not that he sustained an injury 
to his lower back that arose out of and within the course of his employment on July 30, 
2010. Claimant’s testimony was detailed, forthright, and credible.  Claimant disclosed all 
the facts to *N and Mr.*J, including facts about the severe pain episode at home on 
Sunday, August 1, 2010. Claimant’s testimony was amply supported by credible 
testimony of Mr. *K. The Judge thus found claimant’s testimony more reliable, credible, 
and persuasive than the testimony of *N and Mr.*J. Claimant reported a consistent 
history of rolling onto the flashlight to all medical providers.  Claimant even filled out 
paperwork for his private health insurance carrier, indicating that his injury had occurred 
at work while rolling across the conveyer belt onto his flashlight.  

138. Claimant showed it more probably true that medical attention provided by 
Dr. Pearson, by Dr. Yamamoto, and by providers to whom Dr. Yamamoto referred 
claimant, was reasonable and necessary to cure and relieve the effects of claimant’s 
injury at employer. 

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 
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Claimant argues he has proven by a preponderance of the evidence that he 
sustained a compensable injury and that medical treatment provided by Dr. Pearson, by 
Dr. Yamamoto, and by providers to whom Dr. Yamamoto referred claimant, was 
reasonably necessary to cure and relieve the effects of his injury. The Judge agrees.  

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2011), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that he sustained an injury arising out of and within the 
course of his employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

 Here, the Judge found claimant showed it more probably true than not that he 
sustained an injury to his lower back that arose out of and within the course of his 
employment on July 30, 2010. The Judge also found claimant showed it more probably 
true that medical attention provided by Dr. Pearson, by Dr. Yamamoto, and by providers 
to whom Dr. Yamamoto referred claimant, was reasonable and necessary to cure and 
relieve the effects of claimant’s injury at employer. Claimant thus proved by a 
preponderance of the evidence that he sustained a compensable injury. 
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The Judge concludes that claimant’s July 30, 2010, injury at employer is 
compensable and that insurer should pay, pursuant to fee schedule, for medical 
treatment provided by Dr. Pearson, by Dr. Yamamoto, and by providers to whom Dr. 
Yamamoto referred claimant. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s claim for a July 30, 2010, injury at employer is compensable. 

2. Insurer shall pay, pursuant to fee schedule, for medical treatment provided 
by Dr. Pearson, by Dr. Yamamoto, and by providers to whom Dr. Yamamoto referred 
claimant. 

3. Issues not expressly decided herein are reserved to the parties for future 
determination. 

4. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _December 26, 2012_ 

Michael E. Harr 
Administrative Law Judge 
Office of Administrative Courts 
 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
W.C. No. 4-883-731-02 
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 At the conclusion of the hearing, the ALJ ruled from the bench and referred 
preparation of a proposed decision to counsel for the Respondents, giving  the Claimant 
3 working days after receipt thereof to file electronic objections as to form.  The 
proposed decision was filed, electronically, on December 21, 2012.  No timely 
objections were filed.   After a consideration of the proposed decision, the ALJ has 
modified the proposal and hereby issues the following decision.  

 
ISSUE 

  
 The issue to be determined by this decision concerns compensability of an 

alleged occupational disease to the Claimant’s back.  If compensable, medical benefits 
are in issue. 

FINDINGS OF FACT 
 
 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
 1. The Claimant was employed by the Employer (a temporary staffing 
agency) as an engineer, to provide professional services to its client, *E2, at one or 
more of the latter’s locations in Denver, Colorado.  The Claimant had previously 
completed similar assignments, most recently [prior to 2012], he provided services to a 
*E2 office in Ohio in 2011.  He remained the employee of the Employer herein (a 
temporary agency) during each such assignment. 

 2. The Claimant began the Denver assignment in February 2012. It was 
understood by the Employer and the Claimant that the project for which his services 
were wanted would persist for at least 6 months.  On March 20, 2012, however, *P 
[President of the Employer] was informed by *E2 that the project would be ending 
effective the following week, March 27, 2012.  According to *P, she so informed the 
Claimant, in a telephone conversation, on March 20. 

 3. In the course of that conversation, according to *P, the Claimant first 
informed her that he had had difficulties using the chair provided as part of his work 
station. In that conversation or a subsequent one on March 27, the Claimant reportedly 
inquired whether he had health insurance coverage through this employment, and was 
reminded he had elected not to participate in the Employer’s program.  The Claimant 
then inquired whether he could file a claim (workers compensation) with *E2.  When 
informed that he could not, because his employment was with the Employer (the 
employing temporary agency), he indicated that he wished to pursue a workers’ 
compensation claim. 

 4. According to the Claimant, he found the chair he was provided 
uncomfortable, and using it resulted in back pain and rib pain.  He testified that he had 
made several complaints to ‘*K’, a building maintenance person in the employ of *E2, 
about his chair, but had been offered only another chair of same or similar type.  
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 5. The chair in question was an adjustable ergonomically-designed chair 
(Respondents’ Exhibit C).   In fact, *H, who was with Human Resources for *E2 in 
Denver, testified that the ergonomic chair in question was voted on by the *E2 Denver 
employees and it won.  According to *H, when the Claimant started in Denver, he was 
given instructions on how to adjust the chair.  After the Claimant began complaining 
about the chair, *H engaged the safety manager to offer the Claimant alternatives.  The 
Claimant was also provided an ergonomic assessment of the chair in question.  
According to the Claimant, the old non-ergonomic chairs were better for his back.  The 
ALJ finds that the chair in question represents an ubiquitous condition for employees 
who must work in a seated position. 

 6. Upon returning to his home in New York, the Claimant sought care with a 
chiropractor, Dr. E. Daniel Quatro, D.C.   Dr. Quatro’s treatment notes are found in the 
record at Exhibit B.  The Claimant also consulted his regular personal physician, Daniel 
J. Flaherty, M.D.  Dr. Flaherty’s treatment notes are found at Exhibit A.  The Claimant 
testified that his back pain has persisted to the date of hearing, and that he had never 
had back pain before this work assignment. 

 7.  Dr. Quatro’s April 10, 2012, report recites: 

“…[Claimant] presents today with a 2-3 week history of mid to lower back 
pain. Pain is described as generally achy. Some radiation of pain to the left 
anterior hip was reported but only in the mornings. The referred pain to the hip 
resolves as the day goes on.  [Claimant] reported that his pain began after 
spending long hours in an uncomfortable chair. Pain is worse with ADLs in 
general, bending at the waist and activities like mowing his lawn. [Claimant] [is] 
relieved with some light activity. [Claimant] has a history of recurrent back pain. 
He has a significant scoliotic curve that I am sure contributes to the recurrent 
nature of his back complaint. ROS was otherwise unremarkable. No red flags 
were identified at consult. Prior low back pain: on & off for years…” 

 8. The Claimant alleged that Dr. Quatro was incorrect in his assessment of 
prior back pain, acknowledging a scoliosis of his spine from birth, but testifying he had 
had no low back pain before the 2012 *E2 assignment.  He reiterated that in previous 
assignments, he had been provided the ‘old, soft, ugly kind of office chair’ which was no 
problem, but that the new ‘hard plastic’ chair caused him pain.  Respondents submitted 
‘Instructions for use’ of a chair of the type Claimant said was in use. Those documents, 
found at Exhibit C, indicate a chair that has multiple options for adjustment for comfort 
and ergonomics.  The ALJ finds Dr. Quatro’s contemporaneous notes reliable.  In 
saying that dr. Quattro was incorrect, the Claimant offered no plausible reason for Dr. 
Quattro’s incorrectness.  The ALJ does not find the Claimant credible in this regard. 

 9. Dr. Quatro’s records do not support an inference that he is concluding 
there is a causative link between Claimant’s use of a chair and his back pain. Rather, 
the reports appear to be a recitation of Claimant’s conclusions or assertions reported to 
the doctor.  Dr. Quatro recites that Claimant had prior back pain, and concludes that the 
pre-existing scoliosis would explain why Claimant experienced recurrent bouts of back 
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pain.  While Claimant is adamant that he had no such prior experience, there is no 
evidence suggesting that Dr. Quatro’s conclusions are incorrect or unreasonable. There 
is ineluctably, then, a conflict in the evidence regarding causation.  To the extent 
necessary to resolve the conflict, Claimant’s testimony is less credible than the other 
evidence, medical and lay testimony, adduced. 

 10. Although Dr. Flaherty indicated, on May 21, 2012, that the Claimant had 
low back pain, there is no opinion by Dr. Flaherty that this is related to the Claimant’s 
chair or work. 

 11.  *H, Human Resource Partner for *E2 in Denver, testified by telephone.  
He explained that he was not privy to the details of the end-of-the-project for which the 
Claimant had been contracted, but that his company’s business is cyclical, as is its 
industry.  For this reason, engineers and others are hired through contractors such as 
the Employer herein to meet fluctuating needs for personnel.  According to *H, the 
Claimant was offered at least two other types of chairs, as well as help with adjustment 
of the first one provided, but rejected all the alternates.  According to *H, the Claimant 
was observed to be using unusual or inappropriate posture while at his work station.  In 
cross-examination by the Claimant, there arose a dispute about how many,  or what 
type of alternative chairs, were offered, but it was undisputed there was more than one. 

 12. The ALJ finds that the Claimant imported underlying back problems to the 
workplace, and these problems interacted with an ubiquitous setting at work, i.e., an 
ergonomic chair.  The ergonomic chair did not amount to a special hazard of 
employment in the present case. 

 13.  *P also testified by telephone. She explained that qualified persons, such 
as the Claimant, were hired by her company to provide services to the Employer’s 
customers or clients. She verified that the Claimant’s skills are in high demand, and that 
the Claimant himself is highly regarded and in significant demand in his field.  *P  had 
observed the Claimant to have some posture or sitting issue, as well as an altered gait, 
when they met in Ohio in 2005 or 2006.  She also testified that Claimant had never 
requested any accommodation or stated any special requirement for work station or 
work conditions.  According to *P, her company had contacted the Claimant on three 
occasions after the end of the Denver placement concerning other prospective 
assignments, but had not had a response from the Claimant, which she offered had 
been typical of Claimant in the past, as well. 

 14.  *P verified that the Claimant’s employment ended with the conclusion of 
the project assignment at *E2, and that there was no indication to her that any 
complaints made by Claimant about his chair[s] or work station had anything to do with 
the ending of the assignment.  Instead,  *P explained, the early termination of projects is 
typical in the industry, and the uncertainty of the tenure or endurance of such 
assignments results in a higher pay rate for her employees than they would enjoy as 
regular salaried employees of her company’s customers. 

Ultimate Findings 
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 15. There is no persuasive medical evidence contained in the evidence that 
supports a causal relationship between the Claimant’s back pain and sitting in his 
ergonomic, adjustable chair at work at *E2 in Denver in March 2012.  Further, the 
Claimant’s testimony is neither persuasive nor credible on the proposition that the chair 
caused his low back pain.  On the contrary, Chiropractor Dr. Quattro’s notes reflect 
long-standing back pain, contradicting the Claimant’s testimony that he never had low 
back pain until he sat in the “uncomfortable” chair at *E2.  The ALJ finds Dr. Quattro’s 
contemporaneous notes more credible that the Claimant’s opinion concerning the cause 
of his low back pain. 

 16. The Claimant imported an underlying back condition to the workplace, and 
it interacted with an ubiquitous setting, .i.e., an ergonomic chair, which did not amount 
to a special hazard of the Claimant’s employment. 

17. The Claimant has failed to prove, by a preponderance of the evidence that 
he sustained a compensable occupational disease to his low back while sitting at an 
”uncomfortable chair” at *E2 during the course and scope of his employment, as 
opposed to incurring the low back pain from long-standing low back pain and factors 
outside of work to which he would have been equally exposed.  , The nature of the 
Claimant’s belief that sitting in the chair caused his subsequent low back problems is 
not so compelling that it overcomes the lack of any medical opinion on causation. 

18. The Claimant’s claim of occupational disease turns on exposure to sitting 
in an office chair, not of any particular or peculiarly inadequate type, since he was 
offered at least one other.  Claimant brings to the employment at least one pre-existing 
condition, and there is credible medical evidence that this pre-existing condition was an 
efficient or direct cause of his complaints.  Sitting in an office chair is not sufficiently 
different from activities of daily living or uniquely related to the workplace to become a 
special hazard, in itself. Further, sitting in a chair, even for extended periods of time, is 
not a special hazard of employment which would combine with the pre-existing 
condition identified here, to render the exposure compensable. 

 
CONCLUSIONS OF LAW 

 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
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evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found,  
Dr. Quattro’s contemporaneous notes concerning “long standing” back pain are more 
persuasive and credible than the Claimant’s testimony that he never had back pain until 
he started sitting in the uncomfortable chair at *E2.  Additionally, there is no medical 
support for an aggravation and acceleration of a pre-existing back condition by virtue of 
the Claimant sitting in the chair at *E2. 
 
Compensability/ Occupational Disease 
 
 b. An injury or condition arises out of employment if “there is a causal 
connection between the duties of employment and the injuries suffered.”  Deterts 
v.Times Pub. Co., 38 Colo. App. 48, 552 P.2d 1033 (1976).  As found, no such causal 
connection has been established.   Proof of causation is a threshold requirement that an 
injured employee must establish by a preponderance of the evidence before any 
benefits are awarded.  Faulkner v. Indus. Claim Appeals Office, 12 P3d 844, 846 (Colo. 
App. 2000); Section 8-41-301(1) (c), C.R.S.  Where, as here, the employee asserts 
‘occupational exposure’ or ‘occupational disease’ by reason of an extended exposure or 
process, rather than a specific instance or instance of ‘accident’, the threshold 
requirement regarding causation is governed by Section 8-40-201[14], C.R.S., which 
provides: 

 
“’Occupational disease’ means a disease which results directly from the 
employment or the conditions under which work was performed, which 
can be seen to have followed as a natural incident of the work and as a 
result of the exposure occasioned by the nature of the employment, and 
which can be fairly traced to the employment as a proximate cause and 
which does not come from a hazard to which the worker would have been 
equally exposed outside of the employment.” 
 

As found, the Claimant has failed to establish that his low back pain resulted 
directly from sitting in the chair at *E2 as opposed to sitting, standing, walking or 
participating in other activities outside of work. 

 
c. The evidence must establish the causal connection with reasonable 

probability, not medical certainty.  Ringsby Truck Lines, Inc. v. Industrial Commission, 



 

 327 

491 P.2d 106 (Colo. App. 1971).  Reasonable probability exists if the proposition is 
supported by substantial evidence, which would warrant a reasonable belief in the 
existence of facts supporting a particular finding.  F.R. Orr Construction v. Rinta, 717 
P.2d 965 (Colo. App. 1985).  An award of benefits may not be based upon or denied 
upon speculation or conjecture.  Deines Bros. v. Indus. Comm’n, 125 Colo. 258, 242 
P.2d 600 (1952); Indus. Comm’n v. Havens, 136 Colo. 111, 134 P.2d 698 (1957).  Here, 
the Claimant believes that his low back pain resulted from sitting in the chair at *E2.  
There is no medical corroboration for this belief.  Further, as found, the nature of the 
Claimant’s belief is not so compelling that it overcomes the lack of medical opinion. 

 d. There is no requirement that a claimant provide specific medical testimony 
or evidence that he is disabled, Lymburn v. Symbios Logic, 952 P.2d 831 [Colo. App., 
1997], and lay testimony may support a conclusion regarding causation.  There are 
distinct differences between the facts in the instant claim, and those in Lymburn, which 
render that decision not controlling herein. First, there were no efforts made to 
accommodate Lymburn’s ergonomic needs, after they were identified and known to be 
the result of an identified occupational exposure. Second,  Lymburn established that 
she left the employment specifically because she was unable to perform the work 
without such accommodations, addressing the central question in that claim – whether 
she was temporarily disabled – with a uniformity of evidence.  Most importantly, 
however, the evidence presented in Lymburn’s claim was entirely consistent that she 
had suffered an occupational exposure, by reason of activities not typically found in 
activities of daily living.  The facts in this case do not support a lay opinion of causation, 
unsupported by medical opinion.  Here, Dr. Quatro’s records do not support an 
inference that he is concluding there is a causative link between Claimant’s use of a 
chair and his back pain. Rather, the reports appear to be a recitation of Claimant’s 
conclusions or assertions reported to the doctor.  Dr. Quatro recites that Claimant had 
prior back pain, and concludes that the pre-existing scoliosis would explain why 
Claimant experienced recurrent bouts of back pain.  While Claimant is adamant that he 
had no such prior experience, there is no evidence suggesting that Dr. Quatro’s 
conclusions are incorrect or unreasonable. There is ineluctably, then, a conflict in the 
evidence regarding causation, unlike the facts in Lymburn, supra. To the extent 
necessary to resolve the conflict, Claimant’s testimony is less credible than the other 
evidence, medical and lay testimony, adduced. 

 e. As found, the Claimant’s claim of occupational disease turns on exposure 
to sitting in an office chair, not of any particular or peculiarly inadequate type, since he 
was offered at least one other.  Claimant brings to the employment at least one pre-
existing condition, and there is credible medical evidence that this pre-existing condition 
was an efficient or direct cause of his complaints.  Sitting in an office chair is not 
sufficiently different from activities of daily living or uniquely related to the workplace to 
become a special hazard, in itself. Further, sitting in a chair, even for extended periods 
of time, is not a special hazard of employment which would combine with the pre-
existing condition identified here, to render the exposure compensable. See Ramsdell v. 
Horn, 781P.2d150 [Colo. App. 1989]; National Health Laboratories v. Indus. Claim 
Appeals Office, 844P.2d 763 [Colo. App. 1992]; Gaskins v. Golden Automotive Group, 
LLC, W.C. No. 4-374-591 [Indus. Claim Appeals office (ICAO), August 6, 1999].  As 
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found, the Claimant failed to establish an aggravation of a pre-existing condition by 
sitting in a chair at work.  This conclusion is bolstered by Claimant’s reports to his 
physicians that his symptoms increased with various activities of daily living, while other 
symptoms resolved with exercise. 

Burden of Proof 

f. The Claimant has the burden to establish that his injuries arose out of and 
within the course and scope of his employment, § 8-41-301(1) (b), C.R.S.  There is no 
presumption that injuries, which occur in the course of employment, necessarily arise 
out of employment.  See, Finn v. Industrial Comm’n, 165 Colo. 106, 437 P.2d 542 
(1968).  The burden is on the Claimant to prove a causal relationship between his 
employment and his injury or condition.  See, Indus. Comm’n v. London & Lancashire 
Indem. Co., 135 Colo. 372, 311 P.2d 705 (1957).  See also City of Boulder v. Streeb, 
706 P. 2d 786 (Colo. 1985); Faulkner v. Indus. Claim Appeals Office, 12 P. 3d 844 
(Colo. App. 2000); Lutz v. Indus. Claim Appeals Office, 24 P.3d  29 (Colo. App. 2000).     
A “preponderance of the evidence” is that quantum of evidence that makes a fact, or 
facts, more reasonably probable, or improbable, than not.  Page v. Clark, 197 Colo. 
306, 592 P. 2d 792 (1979).  People v. M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. 
Weld County Bi-Products, Inc., W.C. No. 4-483-341 [Indus. Claim Appeals Office 
(ICAO), March 20, 2002].   Also see Ortiz v. Principi, 274 F.3d 1361 (D.C. Cir. 2001). 
“Preponderance” means “the existence of a contested fact is more probable than its 
nonexistence.”  Indus. Claim Appeals Office  v. Jones, 688 P.2d 1116 (Colo. 1984).  As 
found, the Claimant has failed to satisfy his burden with respect to compensability. 

 
ORDER 

 
 IT IS, THEREFORE, ORDERED THAT: 
 
 Any and all claims for workers’ compensation benefits are hereby denied and 
dismissed. 
  

DATED this______day of December 2012. 
 
 
 
____________________________ 
EDWIN L. FELTER, JR.  
Administrative Law Judge 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-825-901-02 

ISSUES 

 The sole issue determined herein is maximum medical improvement (“MMI”). 



 

 329 

 

FINDINGS OF FACT 

1. On May 3, 2010, claimant suffered an admitted work injury when she slipped 
and fell flat on her back with her sacrum landing at the edge of the curb.  She felt 
immediate pain in her low back.  She later sought care at Parkview Medical Center.  X-
rays revealed a fracture of the fourth sacrum. 

2. On May 11, 2010, Dr. Kurz, at Southern Colorado Clinic, examined claimant 
and prescribed medications, physical therapy, and work restrictions. 

3. On June 16, 2010, Dr. Zickefoose, at the clinic, examined claimant, obtained 
x-rays, and referred claimant to Dr. Hansen. 

4. On June 28, 2010, Dr. Hansen examined claimant, who reported continued 
sacral and low back pain.  Dr. Hansen reviewed the June 16 x-rays, which showed a 
healing fracture.  He obtained new x-rays that showed continued slight displacement of the 
sacral fracture.  He referred claimant for a magnetic resonance image (“MRI”).   

5. On June 28, 2010, Dr. Zickefoose also reexamined claimant, who reported 
neck and shoulder pain as well as low back and sacral pain.  Dr. Zickefoose prescribed 
Vicodin. 

6. The July 9, 2010, sacral MRI showed a healing S4 fracture.  The lumbar 
spine MRI was normal. 

7. On July 19, 2010, Dr. Williams examined claimant, who reported low back 
and shoulder pain.  On September 8, 2010, claimant reported to Dr. Williams that she 
suffered mid back pain.  Dr. Williams referred claimant to Dr. Hess for pain management. 

8. On October 14, 2010, Dr. Hess examined claimant and recommended an 
MRI of the neck and thoracic spine.  Dr. Hess recommended epidural steroid injection 
(“ESI”) for the lumbar spine.  On October 31, 2010, Dr. Hess administered an ESI at L5-
S1, which provided some symptom relief. 

9. On January 13, 2011, Dr. Williams reexamined claimant, who reported low 
back pain as well as upper back and head pain.  Dr. Williams opined that the upper back 
pain and headaches were not related to the work injury. 

10. On January 14, 2011, Dr. Hess reexamined claimant and prescribed 
Ambien.  He again recommended a MRI of the cervical spine. 

11. On January 20, 2011, Dr. Hess added Percocet to claimant’s medications. 

12. On February 19, 2011, Dr. Hess reexamined claimant, who reported that 
she had been comfortable after the first ESI until recently.  Dr. Hess recommended a 
second ESI, which he administered at L4-5 on March 20, 2011. 
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13. On April 12, 2011, Dr. Zickefoose reexamined claimant and recommended 
an independent medical examination (“IME”) to determine if the thoracic and cervical spine 
symptoms were related to the work injury and to recommend any additional treatment for 
the coccyx and lumbar spine. 

14. Dr. Ross, at the Southern Colorado Clinic, then examined claimant.  On 
June 1, 2011, claimant apparently completed a pain diagram showing pain in her upper 
back and neck, but the diagram apparently was misdated as June 1, 2010.  The upper 
back and neck area is circled with a note “pending IME report.” 

15. On July 6, 2011, Dr. Larson performed an IME for respondents.  Dr. Larson 
diagnosed a healed coccyx fracture and narcotic dependence.  He noted that claimant had 
pain complaints out of proportion to her findings.  He opined that claimant was at MMI and 
should wean off narcotics. 

16. Dr. Hess then reexamined claimant and added Soma to the prescription 
medications.   

17. On September 14, 2011, Dr. Ross reexamined claimant and determined that 
claimant was at MMI.  He determined physical impairment to the sacrum and lumbar 
spine, released claimant to return to work without restrictions, and discharged claimant 
from further treatment. 

18. Dr. Hess continued to treat claimant with prescription medications, adding 
Tramadol and Opana. 

19. On March 8, 2012, Dr. Campbell performed the Division Independent 
Medical Examination (“DIME”).  She determined that claimant was not at MMI for the work 
injury.  Dr. Campbell diagnosed lumbar and sacral contusion and strain, S4 fracture, 
chronic lumbosacral pain, chronic thoracic and cervicothoracic myofascial pain with 
referred symptoms to the upper extremities, myofascial headaches, and psychological 
factors.  Dr. Campbell noted that the first report of neck and upper back pain was made on 
June 28, 2010, within eight weeks of the injury.  She noted that the neck and upper back 
symptoms had not been evaluated with x-rays or MRIs.  She thought that the delayed 
report suggested secondary myofascial pain, but she could not rule out a physical lesion 
without x-rays and a MRI.  She also recommended repeat x-rays and MRI of the sacrum to 
confirm healing and rule out nonunion of the fracture and well as possible sacroiliac (“SI”) 
joint inflammation.  She also recommended psychological evaluation, trial of other 
medications, including muscle relaxers, gabapentin, and anti-depressants, and pain 
management evaluation.   

20. Dr. Ross testified by deposition and explained that he did not treat or even 
evaluate claimant’s complaints of upper back, neck, and shoulder pain.  He testified that 
he agreed with Dr. Campbell’s recommendations for additional diagnostic tests because 
he did not want to miss a diagnosis.  He deferred to the DIME regarding the determination 
that claimant is not yet at MMI.  He specifically agreed that claimant should have a repeat 
MRI of the sacrum, a psychological evaluation, trial of other medications, and pain 
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management evaluation.  He was skeptical that the thoracic symptoms were related to the 
work injury, but he thought that a thoracic MRI was worthwhile. 

21. Dr. Larson testified by deposition consistently with his report.  He explained 
that he thought that the fracture was in the coccyx rather than distal sacrum, but that 
difference did not matter.  He explained that claimant’s symptoms were out of proportion to 
her only injury:  the sacral fracture.  He agreed that a sacral fracture can cause symptoms 
for up to one year or even permanently.  He explained that the upper back and neck pain 
was not related to the work injury because claimant did not have a physical problem that 
would lead to her reaction even to light touch.  He thought that additional diagnostic tests 
could even reinforce claimant’s perception of symptoms.  Dr. Larson disagreed with the 
DIME regarding the diagnosis of myofascial pain, which he thought was a broad category 
that was non-diagnostic and purely subjective.  He disagreed with a psychological 
evaluation at the present time because he thought that claimant likely was symptom 
magnifying and treatment would only be detrimental.  He disagreed that a sacral MRI was 
reasonable because claimant had no indication of nonunion and it would not change the 
treatment.  He also explained that a MRI is not effective at determining healing of a 
fracture.  He disagreed with the use of muscle relaxers and also thought that anti-
depressants and gabapentin had low probability of success.    

22. Dr. Campbell testified by deposition consistently with her report.  She 
explained that the cervicothoracic pain was related to the work injury due to the 
mechanism of injury and the time period of onset.  She explained that the mechanism of 
injury was a jarring impact that was likely to produce injury in other areas of the body.  She 
also thought that onset of symptoms within eight weeks indicated likely muscle tension 
guarding of the neck and upper back.  She explained that claimant’s continued pain levels 
indicated the need for a psychological evaluation, pursuant to the Medical Treatment 
Guidelines.  She explained that she recommended a repeat MRI of the sacrum due to 
claimant’s pain intensity to determine if she had nonunion of the fracture or SI joint 
involvement.  She explained that the first MRI was at an early stage of healing and could 
not fully predict normal healing of the fracture.  She explained that thoracic spine x-rays 
and MRI were needed to rule out a herniated disc or compression fracture before she 
could diagnose myofascial pain from guarding.  She noted that a herniated disc or 
compression fracture of the thoracic spine could produce immediate symptoms, but need 
not produce them immediately.  The delay influenced her suspicion that the thoracic and 
cervical symptoms were myofascial.  Dr. Campbell explained, however, that it was not 
adequate medical practice simply to accept her own assumptions and not perform 
diagnostic tests.  She disagreed with Dr. Larson that patients with high anxiety about a 
medical condition are reassured by a physician declining to order additional diagnostic 
tests.  Dr. Campbell disagreed with Dr. Larson that myofascial pain was not a diagnosis.  
She agreed that, without diagnostic imaging findings or a psychological evaluation, 
additional physical therapy was not reasonable.  She explained that it was unlikely that 
claimant suffered completely imaginary pain, but the level of symptoms was probably 
influenced by psychological factors.  Dr. Campbell noted that “symptom magnification” 
requires that the patient have symptoms. 
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23. Respondents have failed to prove by clear and convincing evidence that the 
determination by Dr. Campbell is incorrect.  Consequently, claimant is not at MMI for the 
admitted work injury.  Dr. Larson disagrees with Dr. Campbell, but that disagreement does 
not demonstrate that it is highly probable or free from serious or substantial doubt that Dr. 
Campbell erred.  Dr. Ross, after initially determining MMI, even testified that he agreed 
with Dr. Campbell’s recommendations for additional tests and treatment.  Dr. Larson is not 
persuasive that the repeat sacral x-rays and MRI are worthless, that thoracic imaging 
studies and psychological evaluation are detrimental, or that claimant has no physical 
problem that could cause her symptoms.  Dr. Campbell, who prepared a very thorough 
and careful DIME report, is persuasive that one cannot simply accept one’s own 
assumptions about claimant’s condition without conducting additional diagnostic tests.  
While it is possible that Dr. Larson is correct that claimant suffered only a sacral fracture 
that has healed and has no other work injury, the record evidence does not demonstrate 
that it is highly probable and free from serious or substantial doubt. 

 

CONCLUSIONS OF LAW 

1. Section 8-42-107(8)(b)(III), C.R.S., provides that the determination of the 
DIME with regard to MMI shall only be overcome by clear and convincing evidence.   
The DIME’s causation determination is binding unless overcome by clear and 
convincing evidence. See Qual-Med, Inc. v. Industrial Claim Appeals Office, 961 P.2d 
590 (Colo. App. 1998); Cudo v. Blue Mountain Energy Inc., W.C. No. 4-375-278 
(Industrial Claim Appeals Office, October 29, 1999).  A fact or proposition has been 
proved by "clear and convincing evidence" if, considering all the evidence, the trier-of-
fact finds it to be highly probable and free from serious or substantial doubt.  Metro 
Moving & Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995).  In this case, the 
DIME, Dr. Campbell, determined that claimant was not at MMI.  Consequently, 
respondents must prove by clear and convincing evidence that this determination is 
incorrect.   
 

2. “Maximum medical improvement” is defined in Section 8-40-201(11.5), 
C.R.S. as: 
 

A point in time when any medically determinable physical 
or mental impairment as a result of injury has become 
stable and when no further treatment is reasonably 
expected to improve the condition.  The requirement for 
future medical maintenance which will not significantly 
improve the condition or the possibility of improvement or 
deterioration resulting from the passage of time shall not 
affect a finding of maximum medical improvement.  The 
possibility of improvement or deterioration resulting from 
the passage of time alone shall not affect a finding of 
maximum medical improvement. 
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Reasonable and necessary treatment and diagnostic procedures are a prerequisite to 
MMI.  MMI is largely a medical determination heavily dependent on the opinions of 
medical experts.  Villela v. Excel Corporation, W.C. Nos. 4-400-281, 4-410-547, 4-410-
548, & 4-410-551 (Industrial Claim Appeals Office, February 1, 2001).  As found, 
respondents have failed to prove by clear and convincing evidence that the determination 
by Dr. Campbell is incorrect.  Consequently, claimant is not at MMI for the admitted work 
injury.  The parties did not litigate any specific benefits and none are ordered herein. 
 
 

ORDER 

 It is therefore ordered that: 

1. No benefits were requested and none are ordered herein.  All matters not 
determined herein are reserved for future determination after hearing. 

2. This decision of the administrative law judge does not grant or deny a 
benefit or a penalty and may not be subject to a Petition to Review.  Parties should refer 
to Section 8-43-301(2), C.R.S., and other applicable law regarding Petitions to Review.  
If a Petition to Review is filed, see Rule 26, OACRP, for further information regarding 
the procedure to be followed. 

DATED:  December 27, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
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OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
 
W.C. No. 4-791-585-03, 4-792-584 and 4-882-219 
 
 
  
 W. C. No 4-882-219 concerns an admitted injury/occupational disease to the 
back, with an admitted injury/onset date of November 15, 2011.  Respondent Employer 
was insured by Travelers Insurance Company in this matter.  Respondent Travelers 
admitted for an aggravation of the Claimant’s back condition but denied the causal 
relatedness of a “substantial permanent aggravation” of the Claimant’s pelvic prolapse.  
Travelers filed a General Admission of Liability (GAL), dated August 17, 2012, admitting 
for back related medical benefits; an average weekly wage (AWW) of $763.02; and, 
temporary total disability (TTD) benefits of $508.68 per week from May 3, 2012 and 
“ongoing.” 
 
 W.C. No. 4-791-585, a closed case, concerns a compensated leg and back 
occupational disease with an onset of January 12, 2009.  W.C. No. 4-792-585 concerns 
a compensated pelvic prolapse occupational disease with an onset in December 2008 
and an assigned date of injury of January 12, 2009.  The Employer was insured by 
Liberty Mutual Insurance Company in both of these matters.  
 
 At the conclusion of the hearing, the ALJ established a briefing schedule: 
Claimant’s opening brief was due within 20 working days, or no later than December 6, 
2012.  On December 3, 2012, the ALJ granted the Claimant an extension of time to and 
including December 10, 2012 within which to file an opening brief.  An examination of 
the Office of Administrative Courts case tracking system and the official file reveals that 
no opening brief had been filed as of December 27, 2012.   Answer briefs were due 
after the opening brief.  Because no opening brief has been filed, the ALJ has elected to 
forego briefs and issue Full Findings of Fact, Conclusions of Law and Order without the 
benefit of briefs, determining that the matter has been submitted for decision on 
December 27, 2012. 

 
ISSUE 

  
 The sole issue to be determined by this decision concerns whether the Claimant 

sustained a substantial permanent aggravation of her pelvic prolapse in May 2011, 
while the Employer was insured by Travelers and, thus, a new compensable 
phenomenon; or, did the Claimant sustain a worsening of her previously compensated 
pelvic prolapse (W.C. No.  4-792-584), thus, warranting a re-opening of W.C. No 4-792-
584, at which time the Employer was insured by Liberty Mutual.  

FINDINGS OF FACT 
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 Based on the evidence presented at hearing, the ALJ makes the following 
Findings of Fact: 
 
Preliminary Findings 
 
 1. The Summary Order of ALJ David Cain, mailed March 29, 2010, is 
incorporated herein by reference as if fully restated.  For the sake of clarity in the 
present decision, certain Findings in ALJ Cain’s Order will be repeated and modified 
under the herein Preliminary Findings.  ALJ Cain’s Summary Order dealt with W.C. Nos. 
4-791-585 and 4-792-584.  In W.C. No. 4-791-585, ALJ Cain compensated the 
Claimant’s occupational disease of the back.  In W.C. No. 4-792-584, ALJ Cain 
compensated the Claimant’s pelvic prolapsed as an occupational disease. 
 
 2. The Claimant worked as a janitor for the Employer for approximately 13 
years, until May 3, 2012, when she was taken off work.  She has not worked since that 
time.  She worked 40 hours per week five days per week.  In 2004, she moved from the 
night shift to the day shift.  The night shift did not require any heavy lifting.  On the day 
shift, the Claimant was required to set up meetings by moving chairs and tables for 
approximately 3 hours per day, and to do other cleaning activities.  Setting up each 
meeting required the Claimant to lift chairs weighing approximately 18 pounds and to 
move and to push and pull tables weighing approximately 70 pounds.  An ordinary 
meeting required 50 chairs and 13 tables.  This work required the Claimant to bend, lift 
and twist her back on a repetitive basis. 
 
 3. In December 2008, the Claimant began to experience symptoms of the 
condition known as pelvic prolapse.  On January 16, 2009, the Claimant consulted an 
urogynecologist, Terry Dunn, M.D., concerning her symptoms.  Dr. Dunn assessed 
symptomatic cystocele, symptomatic rectocele, and possible enterocele with stress 
urinary incontinence.  The Claimant did not mention her work as a possible causative 
factor when she met with Dr. Dunn in January 2009.  Neither did the Claimant discuss 
this condition with the Employer because she was embarrassed by her symptoms. 
 
 4. On February 16, 2009, Dr. Dunn performed a “pelvic floor reconstruction.”  
Dr. Dunn placed the Claimant on light duty restrictions with a maximum lift of 5 pounds.  
When the Claimant returned to work at light duty she consulted the company nurse 
concerning whether or not the pelvic prolapse could be related to her employment, but 
there was no immediate response to her inquiry and the Claimant filed a claim for 
benefits. 
 
 5. Dr. Dunn reviewed the Claimant’s job duties, and on April 23, 2009, issued 
a written report, expressing the opinion that the Claimant’s “job requirements” including 
heavy lifting “contributed to her current medical condition and therefore, her prolapse.”  
On September 29, 2009, Dr. Dunn issued another report, stating the opinion that the 
duties of the Claimant’s employment “significantly contributed” to her prolapse and that 
her duties were “detrimental to her pelvic floor health.”  
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 6. The Respondents requested Heidi Oster, M.D., a specialist in obstetrics 
and gynecology, to perform a records review.  Dr. Oster observed that the Claimant’s 
history included the vaginal delivery of 3 children and a hysterectomy in 1998.  Dr. Oster 
noted that medical literature states that pelvic organ prolapse is the result of 
“multifactorial risk factors.”  Among these factors are genetic predisposition, parity with 
vaginal births, menopause age, and prior pelvic surgery.  Dr. Oster also added that 
repetitive activities that “require increasing intra-abdominal pressure, such as [the 
Claimant’s] job responsibilities can aggravate existing prolapse.”  Dr. Oster was of the 
opinion that in light of the Claimant’s “pre-existing risk factors” it was inappropriate to 
assign a direct cause-and-effect relationship” between the employment and the 
prolapse.  Dr. Oster essentially reiterated these opinions in her report of January 12, 
2010.   
 
 7. On January 21, 2010, Dr. Dunn issued a report after reviewing Dr. Oster’s 
opinions.  Dr. Dunn stated that heavy lifting is “one of the main causes of pelvic 
prolapse,” and that the Claimant has “no other risk factors for prolapse because she is 
not obese, is not a smoker and does not have a chronic cough.”  Dr. Dunn was of the 
opinion that the Claimant’s job was the primary contributor to the Claimant’s pelvic 
prolapse. 
 
 8. Primarily crediting Dr. Dunn’s opinion over Dr. Oster’s opinion, ALJ Cain 
compensated the Claimant’s pelvic prolapse of 2009 as an occupational disease, 
finding that “the claimant proved it is more probably true than not that pelvic prolapse 
constitutes a compensable occupational disease.  Specifically, the Claimant proved it is 
more probably true than not that the occupational hazard of ‘heavy lifting’ at least 
aggravated the pre-existing condition of pelvic prolapse so as to cause her disability and 
need for treatment.  The ALJ credits the opinion of Dr. Dunn that heavy lifting is a 
significant risk factor for the development of pelvic prolapse.  Indeed, the respondents’ 
expert Dr. Oster acknowledged that heavy lifting could, at a minimum, aggravate pre-
existing pelvic prolapse by increasing intra-abdominal pressure.  The ALJ finds that, 
even if the claimant had asymptomatic pelvic prolapse prior to the time she commenced 
heavy lifting at work, it was the heavy lifting that rendered the pelvic prolapse 
symptomatic necessitating the need for medical treatment and causing the subsequent 
disability.  In support of this conclusion the ALJ finds there is no credible or persuasive 
evidence that the claimant experienced symptoms of pelvic prolapse prior to 2008.” 
 
 9. ALJ Cain found that “to the extent that the evidence permits the inference 
that the claimant may have had the pre-existing condition of pelvic prolapse as a result 
of certain risk factors, including 3 vaginal births and prior pelvic surgery, the respondent 
failed to present any credible and persuasive evidence concerning the extent to which 
these “risk factors” contributed to the ultimate disability and need for treatment.  Here, 
the evidence establishes that the industrial hazard of heavy lifting at least aggravated 
the condition of pelvic prolapse, and was a causative factor in the subsequent disability 
and need for treatment.”  The ALJ in the present case hereby finds that the same 
inference and finding is warranted in crediting Dr. Dunn’s opinion concerning a 
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substantial permanent aggravation of the Claimant’s pelvic prolapsed after her return to 
work in November 2010, specifically, in May 2011.  
 
 10. No timely Request for Specific Findings of Fact and Conclusions of Law 
was filed on ALJ Cain’s Summary Order, mailed March 29, 2010.  Therefore, ALJ Cain’s 
Summary Order became final and not subject to further review.  Consequently, the 
cases of W.C. No. 4-791-585-03 and 4-792-584 are closed, subject to a re-opening if 
warranted. 
 
 11. On November 22, 2010, Hugh H. Macaulay, III, M.D., the Claimant’s 
authorized treating physician (ATP) in W.C. Nos. 4-791-585-03 and 4-792-584, 
determined that the Claimant was at maximum medical improvement (MMI) for her 
lumbar spine and rated her permanent medical impairment at 25% whole person.  He 
determined that the Claimant’s pelvic prolapsed was not causally related to her work 
and he released her to return to work, full duty, effective November 22, 2010.  The 
Claimant did, in fact, return to work at full duty on November 22, 2010.   
 
Causal Relatedness of Second Pelvic Prolapse of November 2011 
 
 12. The Claimant worked at light duty from February 2009 through December 
2009; full duty from December 2009 through March 2010; and light duty from March 
2010 until Dr. Macaulay’s full duty release on November 22, 2010, after which the 
Claimant worked full duty until December 2011, when she was placed on modified duty 
until she was taken off work completely on May 3, 2012.  This “modified” duty, however, 
involved lifting and pushing and pulling, which aggravated her pelvic condition. 
 
 13.  It was Dr. Macaulay’s opinion that the second pelvic prolapse was not 
work-related.  In his testimony at the hearing, Dr. Macaulay stated his opinion that the 
pelvic prolapse of 2011 was not work-related.  Because Dr. Macaulay’s opinion that the 
second pelvic prolapse was not causally related and despite Dr.Hattem’s Independent 
Medical Exam (IME) opinion that it was causally related, Respondent Travelers filed a 
General Admission of Liability (GAL) on August 17, 2012 for the Claimant’s back 
aggravation only and allowed it to remain in full force and effect through the November 
6, 2012 hearing.  For the hearing, Respondent Travelers sought a determination of 
whether or not there was a “substantial permanent aggravation” versus  a “worsening” 
of the pelvic prolapse.  Dr. Macaulay’s original ATP opinions were initially made within 
the context of W.C. Nos. 4-791-585-03 and 4-792-584, and not within the purview of the 
new claim encompassed by W.C. No. 4-882-219, which was triggered by the onset of 
the second pelvic prolapsed in May 2011.  In the new claim, Dr. Macaulay was of the 
opinion that the pelvic prolapsed was not causally related to the Claimant’s work after 
her return to work in November 2010.  Indeed, Travelers recognized the compensability 
of a new occupational disease of the back as not within the purview of the previous 
cases of W.C. Nos. 4-791-585-03 and 4-792-584, but denied the compensability or 
causal relatedness of the pelvic prolapsed of May 2011.   
 
Medical Related to New Claim Encompassed by W.C. No. 4-882-219  
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 14. After Dr. Macaulay’s release to full duty, the Claimant returned to work at 
full duty, doing floor work, lifting buckets, pushing and pulling.  She had no problems 
with her pelvis prior to her release to full duty on November 22, 2010.  The Claimant 
testified that her job duties after the full duty release involved heavy lifting and pushing 
and pulling.  Although the Claimant was placed on “modified” duty in December 2011, 
she continued performing some lifting and pulling, without assistance.  The Claimant 
was taken off work completely on May 3, 2012.  Based on Dr. Dunn’s opinions as herein 
below expressed, the ALJ finds that the “modified duty” between November 22, 2010 
and May 3, 2012 continued to substantially and permanently aggravate the Claimant’s 
pelvis whereby she sustained a second pelvic prolapse. 
 
 15.  *S, the Claimant’s supervisor, characterized the Claimant’s job duties, 
after the November 22, 2010 full duty release by Dr. Macaulay, as heavy work. 
According to *S, beginning on January 11, 2011, the Claimant worked at buffering 
floors.  This involved pushing a heavy buffering machine.  The Claimant also mopped 
floors, carrying a 5-gallon mop bucket.  The ALJ finds that her lighter job duties after 
December 2010, nonetheless involved pushing and pulling which continued to 
aggravate her pelvic condition. 
 
Medical Opinions, W.C. No. 4-882-219 
 
 16. Albert Hattem, M.D., performed an Independent Medical Examination 
(IME) of the Claimant on June 13, 2012.  He was of the opinion that the Claimant’s 
pelvic condition “worsened” in May 2011, after her full duty return to work in November 
2010.  Dr. Hattem was of the opinion that the so called “worsening” was a result of the 
Claimant’s job duties with the Employer.   For the reasons found herein below, the ALJ 
places no weight on Dr. Hattem’s opinion concerning “worsening” of the pelvic prolapse, 
however, the ALJ finds that Dr. Hattem’s opinion on causal relatedness persuasive and 
credible and it refutes Dr. Macaualay’s opinion that the pelvic prolapse was not causally 
related to work.   On the causal relatedness issue, Dr. Hattem’s opinion corroborates 
Dr. Dunn’s opinion.  
 
 17. As of October 9, 2012, Dr. Dunn, a Urogynecologist, was of the opinion 
that the Claimant’s current condition was a “substantial permanent aggravation” of the 
Claimant’s original pelvic prolapse of January 12, 2009.  Dr. Dunn performed a pelvic 
prolapse repair at Porter Adventist Hospital on February 16, 2009.  According to Dr. 
Dunn, the substantial permanent aggravation of the pelvic prolapsed occurred in May 
2011.  Dr. Dunn recommended surgical repair. 
 
 18. The ALJ finds Dr. Dunn’s opinions on “substantial permanent aggravation” 
more persuasive and credible than Dr. Macaualay’s more recent opinion, in W.C. No 4-
882-219, that the second pelvic prolapse is not related to work.  Dr. Dunn’s specialty 
deals precisely with urology and gynecology (a specialty that deals directly with pelvic 
prolapse) and Dr. Macaulay is an occupational medicine physician, a more generalist 
specialty.  Indeed, Dr. Dunn specializes in “pelvic prolapse (Claimant’s Exhibit 1, Bates 
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Stamp 000001).  Dr. Dunn has more training and expertise in matters dealing with 
pelvic prolapse than Dr. Macaualay.  Also, although Dr. Macaulay was the Claimant’s 
ATP, Dr. Dunn has more familiarity with the Claimant’s pelvic prolapsed phenomenon.  
Therefore the ALJ makes a rational choice in finding Dr. Dunn’s opinions more 
persuasive and credible than Dr. Macaulay’s opinions. 
 
 19. After the first pelvic prolapse repair, Dr. Dunn discharged the Claimant on 
September 17, 2009.  Dr. Dunn followed the Claimant until August 2010 (Dunn 
Evidentiary Deposition, p. 41).  According to Dr. Dunn, the Claimant was doing very well 
as of August 2010 (Dunn Depo., pp. 41, 42).  The Claimant corroborates that she had 
no problems with her pelvic condition until May 2011 (after her November 2010 return to 
work).  The ALJ finds that the Claimant had fully recovered from the 2009 pelvic 
prolapse as of August 2010.  Consequently, her condition did not worsen after August 
2010.  Moreover, she sustained a substantial permanent aggravation and, thus, a new 
compensable event, after her November 2010 return to full duty, specifically, in May 
2011. 
 
 20. Although Dr. Hattem’s opinions support the causal relatedness of the 
Claimant’s May 2011 pelvic prolapse to her work duties, the ALJ infers and finds that 
Dr. Hattem’s opinion is that the Claimant’s May 2011 pelvic prolapse was a “worsening” 
of her 2009 pelvic prolapse is not persuasive or credible.  Dr. Hattem articulates no 
persuasive reasons why the Claimant’s pelvic prolapse of May 2011 was a “worsening” 
as opposed to a “substantial permanent aggravation.”  The ALJ finds that the Claimant 
had recovered after her first surgery in 2009 and, crediting Dr. Dunn’s opinion 
concerning a “substantial permanent aggravation” of the pelvic prolapsed in May 2011, 
the ALJ finds Dr. Dunn’s opinion more persuasive and credible than Dr. Hattem’s 
opinion concerning a “worsening.”  To accept Dr. Hattem’s opinion of “worsening” would 
be to accept the proposition that the Claimant had not recovered from the first pelvic 
prolapse of 2009 and the repair thereof in 2009 –a proposition for which there is no 
persuasive evidence.  Indeed, under the circumstances, a “worsening” of the pelvic 
prolapsed makes no medical sense.   The ALJ finds that the Claimant sustained a 
substantial permanent aggravation of her pelvic prolapse in May 2011 and not a 
"worsening."  Based on Dr. Dunn’s opinions concerning the substantial permanent 
aggravation of her pelvic prolapse in May 2011, the ALJ finds that  the Claimant 
sustained a new compensable occupational disease, specifically, pelvic prolapse. 
 
Ultimate Findings 
 
 21. There is substantial evidence to support Dr. Dunn’s opinion that the 
Claimant sustained a “substantial permanent aggravation” of her pelvic prolapsed in 
November 2011, after her return to full duty.  Dr. Dunn’s opinion, coupled with the 
Claimant’s testimony concerning her work duties after her November 2010 return to 
work, establishes the new compensable occupational disease of pelvic prolapsed, with 
an onset in May 2011, as opposed to a worsening, or change, of her pelvic condition of 
2009. 
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 22. The Claimant’s testimony concerning her job duties after her return to full 
duty in November 2010 through being placed on modified duty in December 2011 and 
being taken off work on May 3, 2012 is credible and not persuasively rebutted by the 
testimony of *S, her supervisor, or any of the documentary exhibits or photographs 
entered into evidence..   
 
 23. The Claimant has proven, by a preponderance of the evidence that she 
sustained a substantial permanent aggravation of her occupational disease, pelvic 
prolapse, thus, she has proven that she sustained a new compensable occupational 
disease with an onset in May 2011 and a last injurious exposure on her last day of work 
in May 2012 (W.C. No. 4-882-219). 
 

CONCLUSIONS OF LAW 
 
 Based upon the foregoing Findings of Fact, the ALJ makes the following 
Conclusions of Law: 
 
Credibility 
 
 a. In deciding whether an injured worker has met the burden of proof, the 
ALJ is empowered “to resolve conflicts in the evidence, make credibility determinations, 
determine the weight to be accorded to expert testimony, and draw plausible inferences 
from the evidence.”  See Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192, 1197 
(Colo. App. 2002); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074 (9th Cir. 1977). 
The ALJ determines the credibility of the witnesses.  Arenas v. Indus. Claim Appeals 
Office, 8 P.3d 558 (Colo. App. 2000).  The weight and credibility to be assigned 
evidence is a matter within the discretion of the ALJ.  Cordova v. Indus. Claim Appeals 
Office, 55 P.3d 186 (Colo. App. 2002).  The same principles concerning credibility 
determinations that apply to lay witnesses apply to expert witnesses as well.  See 
Burnham v. Grant, 24 Colo. App. 131, 134 P. 254 (1913).  The fact finder should 
consider, among other things, the consistency or inconsistency of a witness’ testimony 
and/or actions; the reasonableness or unreasonableness (probability or improbability) of 
a witness’ testimony and/or actions (this includes whether or not the expert opinions are 
adequately founded upon appropriate research); the motives of a witness; whether the 
testimony has been contradicted; and, bias, prejudice or interest.  See Prudential Ins. 
Co. v. Cline, 98 Colo. 275, 57 P. 2d 1205 (1936); CJI, Civil, 3:16 (2005).  The fact finder 
should consider an expert witness’ special knowledge, training, experience or research 
(or lack thereof).  See Young v. Burke, 139 Colo. 305, 338 P. 2d 284 (1959).  As found, 
the Claimant’s testimony concerning her job duties after her November 2010 return to 
work through May 3, 2012 when she was taken off work,  is credible and persuasive.  
Also, as found, Dr. Dunn’s ultimate opinion that the Claimant sustained a “substantial 
permanent aggravation” of her pelvic prolapse in May 2011 is more persuasive and 
credible than the opinions of Dr. Macaualay and Dr. Hattem’s opinion concerning 
“worsening” of the pelvic prolapse.  Consequently, Dr. Dunn’s opinion supports a new 
compensable occupational disease, i.e., a substantial permanent aggravation of the 
Claimant’s pelvic prolapse. 
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Substantial Evidence 
 
 b. An ALJ’s factual findings must be supported by substantial evidence in the 
record.  Paint Connection Plus v. Indus. Claim Appeals Office, 240 P.3d 429 (Colo. App. 
2010); Brownson-Rausin v. Indus. Claim Appeals Office, 131 P.3d 1172 (Colo. App. 
2005).  Substantial evidence is “that quantum of probative evidence which a rational 
fact-finder would accept as adequate to support a conclusion, without regard to the 
existence of conflicting evidence.”  Metro Moving & Storage Co. v. Gussert, 914 P.2d 
411 (Colo. App. 1995).  An ALJ’s resolution on questions of fact must be upheld if 
supported by substantial evidence and plausible inferences drawn from the record.  
Eller v. Indus. Claim Appeals Office, 224 P.3d 397, 399-400 (Colo. App. 2009).  As 
found, the ALJ made a rational choice between the opinions of Dr. Dunn on “substantial 
permanent aggravation” and the conflicting opinion of Dr. Macaulay and the partially 
conflicting opinion of Dr. Hattem on “worsening” of the pelvic prolapse.  Dr.Dunn’s 
opinions support a “substantial permanent aggravation” and, thus, the new 
compensable occupational disease of pelvic prolapsed. 
 
Occupational Disease 
 
 c. As ALJ Cain originally determined, the Claimant’s first pelvic prolapse of 
2009 was an occupational disease.  The ALJ herein concludes that the substantial 
permanent aggravation of the pelvic prolapse in May 2011 is, likewise, an occupational 
disease.  An “occupational disease”   means a disease which results directly from the 
employment or the conditions under which work was performed, which can be seen to 
have followed as a natural incident of the work and as a result of the exposure 
occasioned by the nature of the employment, and which can be fairly traced to the 
employment as a proximate cause and which does not come from a hazard to which the 
worker would have been equally exposed outside of the employment. § 8-40-201 (14), 
C.R.S.  See City of Colorado Springs v. Industrial Claim Appeals Office, 89 P. 3d 504 
(Colo. App. 2004).  As found, the Claimant has proven a substantial permanent 
aggravation of the occupational disease of pelvic prolapse, which occurred in May 2011.  
Her last injurious exposure was her last day of work in May 2012. 
 
Substantial Permanent Aggravation of Pelvic Prolapse Occupational Disease 
 
 d. The purpose of § 8-41-304 (1), C.R.S., is to assign liability for an occupational 
disease where a claimant has been exposed to the hazards of prior occupational disease 
during successive employments.  Robbins Flower Shop v. Cinea, 894 P .2d 63 (Colo. App. 
1995); Seyhouwer v. Kristin F. Robbins, D.D.S. W.C. Nos. 4-462-729 and 4-471-878 [Indus. 
Claim Appeals Office (ICAO), May 20, 2003]. The statutory language in § 8-41-304 (1), which 
requires proof of a “substantial permanent aggravation,” applies when there is a prior 
occupational disease that is aggravated by subsequent employment.  See Monfort Inc. v. 
Rangel, 867 P .2d 122 (Colo. App. 1993); Fisher v. United Parcel Service, W.C. Nos. 4-114-
768 & 4-221-453, (ICAO, May 8, 1996); aff’d, (Colo. App. No. 96CA0943, February 20, 1997) 
(not selected for publication).  Consequently, the “substantial permanent aggravation” standard 
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applies only where a claimant suffered an occupational disease in the employ of a previous 
employer; and it does not apply to the aggravation of prior accidental injuries. See Cooper v. 
Delta County Memorial Hospital W.C. No. 4-275-780 (ICAO, March 12, 1997); see also 
Clemons v. Harrison School District #2, W.C. Nos. 4-357-814, 4-311-981 & 4-351-568 (ICAO, 
August 8, 2000). As found, the Claimant sustained a substantial permanent aggravation of her 
pelvic prolapse, after her return to work in November 2010, specifically in May 2011. 
Therefore, the Claimant sustained a new compensable occupational disease with an onset 
date in November 2010 and a last injurious exposure on May 3, 2012 (W.C. No. 4-882-219). 
 
Burden of Proof 
 

e. The injured worker has the burden of proof, by a preponderance of the 
evidence, of establishing the compensability of an occupational disease and/or the 
causal relatedness of a condition associated with another body part.  §§ 8-43-201 and 
8-43-210, C.R.S.  See City of Boulder v. Streeb, 706 P. 2d 786 (Colo. 1985); Faulkner 
v. Indus. Claim Appeals Office, 12 P. 3d 844 (Colo. App. 2000); Lutz v. Indus. Claim 
Appeals Office, 24 P.3d  29 (Colo. App. 2000).  A “preponderance of the evidence” is 
that quantum of evidence that makes a fact, or facts, more reasonably probable, or 
improbable, than not.  Page v. Clark, 197 Colo. 306, 592 P. 2d 792 (1979).  People v. 
M.A., 104 P. 3d 273 (Colo. App. 2004); Hoster v. Weld County Bi-Products, Inc., W.C. 
No. 4-483-341 [Indus. Claim Appeals Office (ICAO), March 20, 2002].   Also see Ortiz v. 
Principi, 274 F.3d 1361 (D.C. Cir. 2001). “Preponderance” means “the existence of a 
contested fact is more probable than its nonexistence.”  Indus. Claim Appeals Office  v. 
Jones, 688 P.2d 1116 (Colo. 1984).  As found, the Claimant has sustained her burden 
with respect to a substantial permanent aggravation of her pelvic prolapse and, thus, 
with respect to the new compensable occupational disease of pelvic prolapsed, with an 
onset in May 2011 and a last injurious exposure in May 2012. 

 
 
Effect of Determination That Pelvic Prolapse is a New Compensable Occupational 
Disease 
 

f. MMI is defined as the point in time when any medically determinable 
physical or medical impairment as a result of injury or occupational disease has become 
stable and when no further treatment is reasonably expected to improve the condition.  
§ 8-40-201(11.5), C.R.S.  Donald B. Murphy Contractors, Inc. V. Indus. Claim Appeals 
Office, 916 P.2d 611 (Colo. App. 1995).  Inherently, there is but one date of MMI per 
injury event or occupational disease event.  Although Dr. Macaulay, the ATP, 
determined that the Claimant had reached MMI for her back on November 22, 2010 and 
rated her permanent back impairment at 25% whole person, he was of the opinion that 
the second pelvic prolapse was not causally related to the Claimant’s work.  As found, 
Dr. Macaulay’s opinion that the original pelvic prolapsed of 2009 was not causally 
related to the Claimant’s work was in the context of W.C. Nos. 4-791-585-03 and 4-792-
584), two previous closed cases, and it was rejected by ALJ Cain in those cases.  It did 
not pertain to the new claim encompassed by W.C. No 4-882-219, triggered by the 
onset of the Claimant’s new back problems and second pelvic prolapse in May 2011.  
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Consequently, Respondent Travelers filed a GAL, dated August 17, 2012, as to the 
aggravation of the Claimant’s back condition and sought  a determination of whether or 
not the second pelvic prolapse of May 2011 amounted to a new compensable 
occupation disease, i.e., a substantial permanent aggravation of the 2009 pelvic 
prolapse, or merely a “worsening” of the 2009 pelvic prolapse.   Respondent Travelers 
sought a determination on the issue of “substantial permanent aggravation” versus 
“worsening of condition.”   If there was a “worsening of condition,” then, the Claimant 
would be required to seek a re-opening of W.C. Nos. 4-791-585-03 and 4-792-584.  If 
there was a “substantial permanent aggravation” of the pelvic prolapse and, thus, a new 
compensable occupational disease, the GAL could encompass the substantial 
permanent aggravation of the pelvic prolapse, or this decision should control both the 
aggravation of the back condition and the substantial permanent aggravation of the 
pelvic prolapse. 

Judicial Admission Concerning Aggravation of Back Condition  

 
g. A judicial admission is defined as a “formal, deliberate declaration that a 

party or his or her counsel makes in a judicial proceeding for the purpose of dispensing 
with proof of formal matters or facts about which there is no real dispute.”  Kempter  v. 
Hurd, 713 P.2d 1274 (Colo. App. 1986);  Gen. Steel Domestic Sales, LLC v. Hogan & 
Hartson, LLP, 230 P.3d 1275, 1283 (Colo. App. 2010).   Judicial admissions must be 
unequivocal but become binding once they are made.  Salazar  v. American Sterilizer 
Co., 5 P.3d 357 (Colo. App. 2000).  Also see Valdez v. Texas Roadhouse, W.C. No. 4-
366-133 [Industrial Claim Appeals Office (ICAO), January 25, 2001].  Stipulations are a 
form of judicial admission and are binding on the party who makes them.  Maloney v, 
Brassfield, 251 P.3d 1097, 1108 (Colo. App. 2010).  As found, by virtue of filing the 
GAL, dated August 17, 2012, admitting for medical benefits pertaining to the 
aggravation of the Claimant’s back condition and TTD benefits of $508.68 per week 
(based on an admitted AWW of $763.02), the Respondents made a judicial admission 
concerning medical benefits and TTD benefits pertaining to the back, affixing a date of 
injury of November 15, 2011.  Because, the ALJ has determined that the Claimant 
sustained a substantial permanent aggravation of her pelvic prolapse in the matter 
encompassed by W.C. No. 4-882-219, Respondent Travelers is liable for medical 
benefits and TTD benefits pertaining thereto. 
 

ORDER 
 
 IT IS, THEREFORE, ORDERED THAT: 
 
 A. The General Admission of Liability, dated August 17, 2012, shall remain in 
full force and effect until and unless any conditions as provided by law shall occur. 
 
 B. Respondent Travelers Insurance Company is liable for medical benefits 
and temporary disability benefits arising out of the substantial permanent aggravation of 
her pelvic prolapse of May 2001.  Respondent Travelers shall pay the costs of all 
reasonably necessary and authorized medical care and treatment for the substantial 
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permanent aggravation of the Claimant’s pelvic prolapse of May 2011, subject to the 
Division of Workers Compensation Medical Fee Schedule. 
 
 C.  A re-opening of W.C. Nos. 4-791-585-03 and 4-792-584 is hereby denied 
and dismissed,  and Respondent Liberty Mutual Insurance Company is hereby 
dismissed as a party to W.C. No. 4-882-219. 
 
 D. Any and all matters not determined herein are reserved for future decision. 
  
 

DATED this______day of December 2012. 
 

 
EDWIN L. FELTER, JR.  
Administrative Law Judge 
 
 

 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-892-465-01 

ISSUES 

 The issues determined herein are compensability and temporary total disability 
(“TTD”) benefits.  The parties stipulated to an average weekly wage of $285.86. 

FINDINGS OF FACT 

1. Claimant suffered a previous injury to her left knee in 2010 when she 
slipped at home.  She was diagnosed with a meniscal tear and eventually underwent 
surgery. 

 
2. Claimant returned to work as a housekeeper for the *E Hotel.  On 

February 16, 2011, she suffered a previous work injury to her left knee when she 
slipped and struck the knee on a bathtub.  A February 18, 2011, magnetic resonance 
image (“MRI”) showed a lateral meniscus tear and osteoarthritis in the lateral 
compartment of the left knee.  On March 30, 2011, Dr. Walden performed surgery on 
the left knee. 

 
3. On July 18, 2011, Dr. Reasoner determined that claimant was at 

maximum medical improvement for the February 2011 injury.  Dr. Reasoner imposed 
temporary work restrictions of no lifting over 15 pounds and no kneeling or crawling for 
a period of three months and then released claimant to work without permanent 
restrictions. 
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4. Claimant returned to work for about one month for the *E Hotel in the 
laundry. 

 
5. In November and December 2011, Dr. Walden administered a series of 

three Synvisc injections in the left knee.  Claimant admitted that she limped after the 
injections.  Dr. Walden instructed her to wait several weeks to give the medication time 
to take effect.  After December 2011, claimant received no additional medical treatment 
for the left knee injury. 

 
6. On April 20, 2012, claimant began work as a housekeeper for the 

employer in this claim.  Claimant was able to perform all required regular duties in her 
job. 

 
7. On May 29, 2012, claimant and other employees took a break.  

Employees were not allowed to use the main entrance to the hotel, but were required to 
use a back entrance to an alley in order to take a smoke break.  As claimant descended 
the exterior steps into the basement, her foot slipped on the edge of the step.  Her arms 
went up in the air, she twisted her left knee, and she landed on her buttocks.  Mr. *A’s 
testimony confirmed the mechanism of injury and that claimant was walking normally at 
the time of the slip and fall. 

 
8. On May 29, 2012, Dr. Humm, at Emergicare, examined claimant, who 

reported a history of slipping and falling down the stairs, hitting her right arm and 
twisting her left knee.  Dr. Humm diagnosed right arm contusion and left knee sprain.  
She noted that claimant was off work for three days and was to return for reexamination 
on June 1, 2012.  Dr. Humm noted that claimant did not need any additional work 
restrictions other than the “permanent” ones that she had, i.e. no lifting greater than 15 
pounds and no kneeling or crawling. 

 
9. On June 1, 2012, Dr. Pham, at Emergicare, examined claimant, 

prescribed medications and physical therapy, and maintained the same work 
restrictions. 

 
10. On June 1, 2012, claimant returned to work for the employer at her normal 

job duties.  Because of her restrictions, claimant had to limit the amount of 
housekeeping supplies that she could carry.  As a result, claimant had to make more 
trips than usual.  Instead of completing her housekeeping duties by 1:30 p.m. to 2:00 
p.m. daily, she was completing them at 3:30 p.m. to 4:00 p.m. daily. 

 
11. On June 9, 2012, the employer terminated claimant’s employment due to 

“unsatisfactory work.”  Claimant’s supervisor informed her that she “took too long to 
clean.” 

 
12. On June 11, 2012, Dr. Humm reexamined claimant and maintained the 

same restrictions.   
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13. On June 27, 2012, Dr. Lund examined claimant, prescribed medications, 
and ostensibly released claimant without restrictions.  On July 11, however, Dr. Lund 
reexamined claimant and imposed restrictions against lifting over 15 pounds or 
crawling, kneeling, squatting, or climbing.  Dr. Lund referred claimant for a MRI. 

 
14. On July 11, 2012, Dr. Cmkovich compared the MRI of that date with the 

February 2011 MRI.  Dr. Cmkovich found progression of tearing of the lateral meniscus 
in conjunction with progression of osteoarthritic changes of the lateral joint 
compartment, a non-displaced tear of the medial meniscus, moderate joint effusion, and 
a large Baker’s cyst. 

 
15. On July 26, 2012, Dr. Lund reexamined claimant and diagnosed medial 

and lateral meniscal tears and a Baker’s cyst.  She imposed restrictions against any 
walking, standing, crawling, kneeling, squatting, or climbing. 

 
16. On August 8, 2012, the insurer filed a notice of contest. 
 
17. On August 16, 2012, Dr. Johnston, at Emergicare, examined claimant and 

referred her to Dr. Walden.  Dr. Johnston imposed restrictions against any lifting, 
walking, standing, sitting, crawling, kneeling, squatting, or climbing. 

 
18. Claimant has proven by a preponderance of the evidence that she 

suffered an accidental injury to her left knee on May 29, 2012, arising out of and in the 
course of her employment.  Claimant’s testimony is credible and is supported by the 
testimony of Mr. *A.  Claimant’s injury had the requisite nexus to her employment 
because the injury occurred when she slipped on the steps that she was required to use 
in order to return to the building from her scheduled break.  The fall was not caused by 
a preexisting condition.  This is a simple slip and fall that caused new compensable 
injury to the left knee.  The comparison MRI report clearly documents new meniscal 
injury to the left knee. 

 
19. Commencing May 30, 2012, claimant was unable to return to the usual job 

due to the effects of the work injury.  She was off work completely for three days and 
then returned to regular duties, subject to her work restrictions.  The restrictions caused 
claimant to work much slower than before the work injury.  The employer then 
terminated claimant’s employment due to her slow work performance caused by the 
work injury. 

 
20. Claimant is persuasive that she was not under the same restrictions when 

she worked her regular duties for the employer from April 20 to May 29, 2012.  The 
September 2011 restrictions imposed by Dr. Reasoner were only temporary restrictions 
that expired after three months.  The mere fact that Dr. Humm referred to the 
restrictions as “permanent” did not change the temporary nature of Dr. Reasoner’s 
restrictions.   
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21. Respondents have failed to prove that claimant is responsible for her 
termination from employment.  As found, the employer terminated claimant’s 
employment because her work was too slow due to the work injury.  Respondents 
conceded that this fact, if it were found, would mean that claimant was not responsible 
for the termination of employment. 

 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an accidental injury on May 29, 2012, 
arising out of and in the course of her employment. 

 
2. Respondents argued that the fall was “idiopathic” and that no “special 

hazard” existed on the steps.  These arguments are without merit.  This case does not 
involve an unexplained fall or even an unexplained injury.  Schaffhauser v. National 
Jewish Medical Center, W.C. No. 4-815-335 (ICAO, August 29, 2011) noted that 
claimant is not required to demonstrate exactly what “the claimant did to be negligent, 
such as mis-stepping or tripping over one foot or the other.”  Similarly, Lemay v. 
Colorado Springs School District No. 11, W.C. No. 4-842-436 (ICAO, October 20, 2011) 
held that it was not necessary for claimant to prove exactly what caused her to misstep 
or lose her balance.  As found, claimant’s injury had the requisite nexus to her 
employment because the injury occurred when she slipped on the steps that she was 
required to use in order to return to the building from her scheduled break.  As found, 
the fall was not caused by a preexisting condition.  Consequently, as respondents 
conceded, the special hazard doctrine is inapplicable.  This is a simple slip and fall that 
caused new compensable injury to the left knee. 

 
3. Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988). 
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4. Respondents conceded that claimant was entitled to TTD benefits from 
May 30 through June 1, 2012, As found, effective June 1, 2012, claimant was unable to 
return to the usual job due to the effects of the work injury.  Consequently, claimant is 
“disabled” within the meaning of section 8-42-105, C.R.S. and is entitled to TTD 
benefits.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler 
Company, W.C. No. 4-373-392 (Industrial Claim Appeals Office, June 11, 1999).  
Claimant is entitled to TTD benefits if the injury caused a disability, the disability caused 
claimant to leave work, and claimant missed more than three regular working days.  
TTD benefits continue until the occurrence of one of the four terminating events 
specified in section 8-42-105(3), C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 
(Colo. 1995). 

 
5. Because claimant’s injury was after July 1, 1999, sections 8-42-105(4) and 

8-42-103(1)(g), C.R.S. apply.  Those identical provisions state, “In cases where it is 
determined that a temporarily disabled employee is responsible for termination of 
employment, the resulting wage loss shall not be attributable to the on-the-job injury.”  
Sections 105(4) and 103(1)(g) bar reinstatement of TTD benefits when, after the work 
injury, claimant causes his wage loss through his own responsibility for the loss of 
employment.  Colorado Springs Disposal d/b/a Bestway Disposal v. Industrial Claim 
Appeals Office, 58 P.3d 1061 (Colo.App. 2002).  An employee is "responsible" if the 
employee precipitated the employment termination by a volitional act that an employee 
would reasonably expect to result in the loss of employment.  Patchek v. Colorado 
Department of Public Safety, W.C. No. 4-432-301 (September 27, 2001).  Thus, the 
fault determination depends upon whether claimant performed some volitional act or 
otherwise exercised a degree of control over the circumstances resulting in termination.  
See Padilla v. Digital Equipment Corp., 902 P.2d 414 (Colo. App. 1994), opinion after 
remand, 908 P.2d 1185 (Colo. App. 1995).  As found, respondents have failed to prove 
that claimant is responsible for her termination from employment. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized treating providers. 

2. The insurer shall pay to claimant TTD benefits at the rate of $190.57 per 
week for the periods May 30 through June 1, 2012, and June 9, 2012, and continuing 
until modified or terminated according to law. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

5. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
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Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 27, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-323 

ISSUES 

1. Whether Claimant has demonstrated by a preponderance of the evidence 
that the left shoulder MRI recommended by Steven E. Horan, M.D. constitutes 
reasonable, necessary and related medical treatment that is designed to cure or relieve 
the effects of his August 5, 2011 left shoulder injury. 

2. Whether Respondents have proven by a preponderance of the evidence 
that Claimant’s March 2012 sneezing incident constituted an efficient intervening event 
that severed the causal connection between his August 5, 2011 left shoulder injury and 
his need for a left shoulder MRI. 

FINDINGS OF FACT 

 1. Claimant is a 59 year old male who has worked in the Denver metropolitan 
area as a chef, part owner or consultant with several Italian restaurants for many years.  
On August 5, 2011 Claimant was working in Employer’s kitchen.  He was carrying an 
industrial-sized pan of lasagna on his left shoulder when he tripped on a kitchen mat.  
Claimant’s left shoulder struck a mixer and his right hand was injured in an operating 
mixing bowl. 

 2. Claimant reported the August 5, 2011 incident to Employer and obtained 
medical treatment from HealthOne Occupational Medicine and Rehabilitation on August 
10, 2011.  Claimant received work restrictions and medications. 
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 3. On August 24, 2011 Claimant visited Vernon Maas, M.D. at HealthOne.  
He referred Claimant for a left shoulder MRI.  The MRI revealed a rotator cuff tear and a 
posterior labral injury.  Based on the MRI findings Dr. Maas referred Claimant to Steven 
E. Horan, M.D.  

 4. On September 16, 2011 Dr. Horan recommended surgical repair of 
Claimant’s left rotator cuff.  On January 12, 2011 in an Order issued by ALJ Broniak 
Respondents were found liable for the left shoulder surgery recommended by Dr. 
Horan.  On February 16, 2012 Dr. Horan performed surgery consisting of a mini open 
rotator cuff repair with partial accompanying acromionectomy and extensive 
debridement of the superior, posterior, inferior and anterior labrum. 

5. Claimant testified that for approximately the first two weeks after the 
surgery he remained in extensive pain.  However, his pain began to diminish over time.  
On March 14, 2012 Claimant visited Authorized Treating Physician (ATP) Elizabeth 
Bisgard, M.D. for an evaluation.  She remarked that Claimant had been attending 
physical therapy twice each week and having “a lot of issues with pain in his shoulder 
and getting his pain under control.”  Dr. Bisgard discussed the need to begin getting 
Claimant off his narcotic pain medications with Barry Ogin, M.D. 

6. In March 2012 Claimant began physical therapy with HealthOne Sports 
Medicine and Rehabilitation.  Claimant explained that his initial physical therapy 
consisted of simple movements that were not difficult or painful to perform.  However, 
after a few sessions the therapist introduced exercises on an overhead pulley machine 
that caused a significant increase in pain.  On March 22, 2012 Claimant told the 
therapist that “the pain is getting bad now.  I don’t think I can do any pulleys today.”  The 
physical therapist thus recommended that Claimant return to Dr. Horan and Dr. Bisgard 
for reevaluation. 

7. Claimant testified that Dr. Bisgard instructed him to discontinue physical 
therapy with HealthOne. Several weeks later, Dr. Bisgard referred Claimant to Lone 
Tree Physical Therapy.  On May 21, 2012 Rachel Britton, PT, DPT (Doctorate in 
Physical Therapy), performed a detailed and extensive evaluation of Claimant and 
issued a five-page report detailing her findings.  Dr. Britton’s History of Present Injury 
reflected that Claimant was doing well in physical therapy until he “overdid it” and 
suffered symptoms similar to those that he was experiencing before his surgery.  The 
“Assessment of Dysfunction” revealed that Claimant had pain in left shoulder with 
overhead movements due to “likely subsequent rotator cuff or labral pathology, as 
indicated by positive special tests.” 

8. Dr. Bisgard’s notes from March through June 26, 2012 primarily address 
concerns regarding Claimant’s narcotic dependency and her attempts to work with Dr. 
Ogin to wean Claimant from his narcotic medications.  On May 25, 2012 Dr. Bisgard 
remarked that Claimant was having withdrawal symptoms and requested that he visit 
Dr. Ogin weekly to adjust narcotic medications.  However, Claimant was unable to 
tolerate the narcotic weaning schedule attempted by Dr. Ogin and underwent a three 
day inpatient detoxification program. 
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9. On May 29, 2012 Claimant returned to Dr. Horan for an evaluation.  
Claimant reported that approximately seven weeks after his surgery “he fell backwards 
and had a sneezing fit.”  He explained that he reinjured his shoulder but believed it 
would improve over time.  Dr. Horan recommended a repeat MRI of the left shoulder. 

10. On June 1, 2012 Claimant visited Dr. Britton for a physical therapy 
session.  He reported that he “caught” himself and may have injured his left shoulder 
when he was about to slip approximately six weeks after surgery. 

11. On June 26, 2012 Claimant returned to Dr. Bisgard for an examination.  
Dr. Bisgard remarked that “we got distracted and put the left shoulder on the back 
burner” when it became apparent that the narcotics issue became a priority.  Claimant 
reported that in late March 2012, after Dr. Horan had told him to remove an abduction 
splint, he was sneezing, fell backwards and his arm went into external rotation.  He 
reported that he has subsequently experienced significant left shoulder pain.  Dr. 
Bisgard concluded “after further clarification and history, I do believe that the need for 
the repeat MRI scan is solely due to his work injury.  I am concerned regarding the 
integrity of the rotator cuff repair and recommend that we proceed with that.” 

12. On August 8, 2012 Claimant visited Keith J. Graves, D.C. for an 
evaluation.  Claimant reported that in March 2012 he was not wearing his shoulder 
abduction splint.  He sneezed, fell backwards and caught his balance by 
hyperabducting his left shoulder.  Claimant reported that he has suffered significant left 
shoulder pain since the incident.  Dr. Graves concluded that Claimant possibly re-
injured his left shoulder during the March 2012 sneezing incident. 

13. Claimant testified at the hearing in this matter.  He explained that in March 
2012, shortly after he had been taken out of his shoulder splint, he was walking in his 
driveway toward his car.  Claimant sneezed, started to lose his balance and stretched 
out his left arm.  He suffered pain in his left shoulder that was similar to the pain he had 
experienced during physical therapy in March 2012. 

14. Claimant has demonstrated that it is more probably true than not that the 
left shoulder MRI recommended by Dr. Horan constitutes reasonable, necessary and 
related medical treatment designed to cure or relieve the effects of his August 5, 2011 
left shoulder injury.  Claimant testified that his left shoulder pain returned after starting 
overhead pulley work during physical therapy.  On March 22, 2012 Claimant told the 
physical therapist that “the pain is getting bad now.  I don’t think I can do any pulleys 
today.”  Notably, Dr. Britton remarked that Claimant was doing well in physical therapy 
until he “overdid it” and suffered symptoms similar to those that he had experienced 
before his surgery.  Moreover, Claimant explained that he suffered similar left shoulder 
pain during a sneezing incident in his driveway in March 2012.  Claimant sneezed, 
started to lose his balance and stretched out his left arm.  The sneezing incident 
occurred only a few weeks after Claimant’s shoulder surgery and within a short period 
of time after removing his arm from a sling.  Claimant’s action of extending his arm to 
maintain his balance while sneezing was not the type of action likely to cause additional 
injury but for his weakened condition after the surgery.  Finally, after obtaining 
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clarification from Claimant regarding the mechanism of motion during the sneezing 
incident, ATP Dr. Bisgard remarked in a June 26, 2012 report that Claimant’s need for a 
left shoulder MRI was solely due to his August 5, 2011 work injury. 

15. Respondents have failed to prove that it is more probably true than not 
that Claimant’s March 2012 sneezing incident constituted an efficient intervening event 
that severed the causal connection between his August 5, 2011 left shoulder injury and 
his need for a left shoulder MRI.  The sneezing incident occurred only a few weeks after 
Claimant’s shoulder surgery and within a short period of time after removing his arm 
from a sling.  Claimant’s action of extending his arm to maintain his balance while 
sneezing was not the type of action likely to cause additional injury but for his weakened 
condition after the surgery.  The need for a left shoulder MRI was thus causally related 
to the August 5, 2011 industrial incident. 

CONCLUSIONS OF LAW 

1.  The purpose of the “Workers’ Compensation Act of Colorado” (Act) 
is to assure the quick and efficient delivery of disability and medical benefits to injured 
workers at a reasonable cost to employers, without the necessity of any litigation.  §8-
40-102(1), C.R.S.  A claimant in a Workers' Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  §8-42-101, C.R.S.   
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979); People v. M.A., 104 P.3d 273, 275 (Colo. App. 2004).  
The facts in a Workers' Compensation case are not interpreted liberally in favor of either 
the rights of the injured worker or the rights of the employer.  §8-43-201, C.R.S.  A 
Workers' Compensation case is decided on its merits.  §8-43-201, C.R.S. 

2. The Judge’s factual findings concern only evidence that is dispositive of 
the issues involved; the Judge has not addressed every piece of evidence that might 
lead to a conflicting conclusion and has rejected evidence contrary to the above findings 
as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 385, 389 (Colo. App. 
2000). 

3. When determining credibility, the fact finder should consider, among other 
things, the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2007). 

4. For a claim to be compensable under the Act, a claimant has the burden 
of proving that he suffered a disability that was proximately caused by an injury arising 
out of and within the course and scope of employment.  §8-41-301(1)(c) C.R.S.; In Re 
Swanson, W.C. No. 4-589-645 (ICAP, Sept. 13, 2006).  If an industrial injury leaves the 
body in a weakened condition and the weakened condition proximately causes a new 
injury, the new injury is a compensable consequence of the original industrial injury.  In 
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Re Lang, W.C. No. 4-450-747 (ICAP, May 16, 2005).  The preceding principle 
constitutes the “chain of causation analysis” and provides that a subsequent injury is 
compensable if the “weakened condition played a causative role in the subsequent 
injury.”  In Re Fessler, W.C. No. 4-654-034 (ICAP, Dec. 19, 2007).  However, the new 
injury is not compensable “merely because the later accident might or would not have 
happened if the employee had retained all his former powers.”  In Re Chavez, W.C. No. 
4-499-370 (ICAP, Jan. 23, 2004). 

 5. As found, Claimant has demonstrated by a preponderance of the evidence 
that the left shoulder MRI recommended by Dr. Horan constitutes reasonable, 
necessary and related medical treatment designed to cure or relieve the effects of his 
August 5, 2011 left shoulder injury.  Claimant testified that his left shoulder pain 
returned after starting overhead pulley work during physical therapy.  On March 22, 
2012 Claimant told the physical therapist that “the pain is getting bad now.  I don’t think I 
can do any pulleys today.”  Notably, Dr. Britton remarked that Claimant was doing well 
in physical therapy until he “overdid it” and suffered symptoms similar to those that he 
had experienced before his surgery.  Moreover, Claimant explained that he suffered 
similar left shoulder pain during a sneezing incident in his driveway in March 2012.  
Claimant sneezed, started to lose his balance and stretched out his left arm.  The 
sneezing incident occurred only a few weeks after Claimant’s shoulder surgery and 
within a short period of time after removing his arm from a sling.  Claimant’s action of 
extending his arm to maintain his balance while sneezing was not the type of action 
likely to cause additional injury but for his weakened condition after the surgery.  Finally, 
after obtaining clarification from Claimant regarding the mechanism of motion during the 
sneezing incident, ATP Dr. Bisgard remarked in a June 26, 2012 report that Claimant’s 
need for a left shoulder MRI was solely due to his August 5, 2011 work injury. 

 6. The existence of a weakened condition is insufficient to establish 
causation if the new injury is the result of an efficient intervening cause.  Owens v. 
Industrial Claim Appeals Office, 49 P.3d 1187, 1188 (Colo. App. 2002); In Re Lang, 
W.C. No. 4-450-747 (ICAP, May 16, 2005).  The new injury is not compensable “merely 
because the later accident might or would not have happened if the employee had 
retained all his former powers.”  In Re Chavez, W.C. No. 4-499-370 (ICAP, Jan. 23, 
2004).  The determination of whether an injury resulted from an efficient intervening 
cause is a question of fact for the ALJ.  Id. 

 7. As found, Respondents have failed to prove by a preponderance of the 
evidence that Claimant’s March 2012 sneezing incident constituted an efficient 
intervening event that severed the causal connection between his August 5, 2011 left 
shoulder injury and his need for a left shoulder MRI.  The sneezing incident occurred 
only a few weeks after Claimant’s shoulder surgery and within a short period of time 
after removing his arm from a sling.  Claimant’s action of extending his arm to maintain 
his balance while sneezing was not the type of action likely to cause additional injury but 
for his weakened condition after the surgery.  The need for a left shoulder MRI was thus 
causally related to the August 5, 2011 industrial incident. 

ORDER 
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Based upon the preceding findings of fact and conclusions of law, the Judge 

enters the following order: 
 

1. Respondents are financially responsible for the left shoulder MRI 
recommended by Dr. Horan. 

 
2. Any issues not resolved in this order are reserved for future determination. 

If you are a party dissatisfied with the Judge’s order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge’s order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a form for a petition to review at 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED: December 27, 2012. 
Peter J. Cannici 
Administrative Law Judge 
Office of Administrative Courts 

 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-875-053-04 
 

ISSUES 

1. Whether the Claimant has proven by a preponderance of the 
evidence that the medical treatment with her Kaiser doctors is authorized 
and reasonably necessary to cure and relieve the effects of the 
Claimant’s industrial injury. 

2. Whether the Claimant has presented substantial evidence to show 
that future medical benefits subsequent to MMI are reasonably necessary 
to relieve the effects of her injury. 

FINDINGS OF FACT 
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 Based upon the evidence presented at hearing, the ALJ finds as fact: 

 1. The Claimant worked for Employer as a paraprofessional in one of the 
Employer’s schools at the time of her work injury.  She was standing in the hallway 
watching students on inside recess duty in the morning on January 4, 2011 when a 
maintenance man came running down a crowded hallway to check on a fire alarm and 
knocked the Claimant down.  She fell to the floor landing on her left side and she noted 
the immediate onset of pain in her low back and left hip and pain in both buttocks 
(Claimant’s Exhibit 3, p. 40 and p. 46; Respondent’s Exhibit G, p. 35) 

 2. The Claimant’s injury was reported to Employer and the Claimant saw Dr. 
Dee Jay Beach on January 5, 2011 (Claimant’s Exhibit 3, pp. 38-46; Respondent’s 
Exhibit G, p. 35-39).  After physical examination, Dr. Beach assessed the Claimant’s 
condition as a contusion on the left hip and lumbar strain.  She was off work for only the 
remainder of January 5, 2011 and then the plan was for rest, ice, stretching and Advil or 
OTC Tylenol.  The Claimant was restricted from bending, stooping and lifting more than 
20 lbs.  She was scheduled for a return office visit on January 12, 2011 (Claimant’s 
Exhibit 3, p. 42; Respondent’s Exhibit G, p. 37).  At office visits with Dr. Beach on 
January 12, 2011 and January 19, 2011, the Claimant reported no improvement in the 
pain in her left SI joint and over her left hip.  She also reported that she was now feeling 
pain radiating down her left leg (Claimant’s Exhibit 3, pp. 32-37; Respondent’s Exhibit 
G, pp. 40-45).   

 3. By January 26, 2011, the Claimant was reporting only a 25% overall 
improvement in her condition and stated she was still having pain in her low back that 
radiated down her left leg.  Dr. Beach suggested that the Claimant start physical therapy 
but the Claimant did not want to start physical therapy as of this visit, so she was to 
continue her current medications, ibuprofen and tramadol.  She was also kept on 
temporary work restrictions, with maximum lifting, pushing and carrying of 20 pounds 
and no bending, stooping or twisting at the waist (Claimant’s Exhibit 3, pp. 29-31; 
Respondent’s Exhibit G, pp. 46-48).   

 4. The Claimant was referred to physical therapy on March 2, 2011 
(Respondent’s Exhibit G, p. 54).  Dr. Beach also noted at that office visit that the 
Claimant continued to report only a 25% improvement overall in her work-related 
condition.  Although the back pain was resolved, the left hip and leg pain continued.  
Also, the Claimant reported additional symptoms including increased blood pressure, 
headaches, neck pain and night sweats which she stated started 2 weeks ago.  Dr. 
Beach strongly encouraged the Claimant to see her PCP Dr. Justice to evaluate her 
other symptoms (Claimant’s Exhibit 3, pp. 23-25; Respondent’s Exhibit G, pp. 52-55).  
There is no indication in the medical records that Dr. Beach referred the Claimant’s care 
for the work-related conditions to Dr. Justice or any other doctor.  At the hearing, Dr. 
Beach testified credibly that he did not refer her care for the work injury to another 
doctor.   

 5. The Claimant missed her March 23, 2011 appointment (Claimant’s Exhibit 
3, p. 18; Respondent’s Exhibit G, p. 57) and then her March 31, 2011 appointment 
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(Claimant’s Exhibit 3, p. 22; Respondent’s Exhibit G, p. 56).  At the hearing, Dr. Beach 
testified that the Claimant then missed 3 months of follow up appointments.  The 
medical records from Dr. Beach’s office show that the Claimant next saw Dr. Beach on 
July 11, 2011 (Claimant’s Exhibit 3, p. 18; Respondent’s Exhibit G, p. 57).   

 6. At her July 11, 2011 follow up appointment with Dr. Beach, the Claimant 
reported that she had attended physical therapy “4 or 5 times, but it wasn’t helping” and 
that her back pain rated 6/10 although it comes and goes intermittently.  On physical 
examination, Dr. Beach noted that the Claimant was tender to firm palpation over her 
left SI joint and left hip and that she experienced minimal discomfort with forward 
bending.  As the Claimant advised Dr. Beach that she did not want to pursue injections 
and she was not a surgical candidate, Dr. Beach opined that “she has reached MMI.  
She can continue with her normal job duties.  She is discharged from care.  No 
impairment.  No restrictions” (Claimant’s Exhibit 3, p. 18; Respondent’s Exhibit G, p. 
57).  X-rays taken of the Claimants left hip and spine showed no acute fracture or 
dislocation with only degenerative changes and degenerative disc disease (Claimant’s 
Exhibit 3, pp. 19-20; Respondent’s Exhibit G, pp. 59-60).   

 7. On August 12, 2011, the Claimant saw her PCP at Kaiser, Dr. Cynthia 
Justice, for left hip pain and left SI joint pain and left neck pain radiating down her arm 
with numbness of her hand.  The Claimant reported the left hip and SI joint pain started 
after a fall at her school in January and the neck pain radiating down her arm started 
about 2 weeks ago (Claimant’s Exhibit 4, p. 50).  On September 30, 2011, the Claimant 
saw Dr. Justice again and stated that her left hip was really bothering her, especially at 
night.  The Claimant advised Dr. Justice that the injection she had in August provided 
relief that only lasted a couple of days (Claimant’s Exhibit 4, p. 55).  

 8. On October 18, 2011, the Claimant saw her doctors at Kaiser again 
reporting that she still has left low back and leg pain and it had now been going on for 9 
months.  She said that the workman’s compensation physician started her on physical 
therapy but this did not give her any relief.  She noted that most of the pain is near her 
left SI joint with pain radiating down her left leg to her left foot with occasional left-sided 
numbness.  On examination, it was noted that the Claimant had full range of motion of 
her left hip with no irritation and no tenderness to palpation (Claimant’s Exhibit 4, p. 61).   

 9. On November 15, 2011, the Claimant saw Dr. Christine Munson at Kaiser 
for leg pain that the Claimant traced to her work injury.  She described the pain as 
located in the lateral hip but does not radiate down the leg.  There was also numbness 
on the back of the leg to the foot, especially at night.  The Claimant noted that the pain 
is worse with transition from sitting to standing and getting into cars or sleeping on her 
left side.  Dr. Munson noted that “for her left leg, she has symptoms more consistent 
with left greater trochanteric bursitis.  I do not see focal nerve impingement on her MRI 
or on exam that would explain her symptoms.  I do not recommend surgical intervention 
or lumbar epidural steroid injections.”  Dr. Munson opined that physical therapy would 
be the best way to manage the Claimant’s pain (Claimant’s Exhibit 4, pp. 71-72; 
Respondent’s Exhibit H, pp. 62-63).   
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 10. On December 27, 2011, the Claimant saw Dr. Justice again for 
“paperwork issues.”  The Claimant reported that she had sustained a fall at school in 
January and worker’s compensation had closed out the case.  She noted that she saw 
Dr. Justice complaining of left hip pain, shoulder pain, back pain and neck pain.  She 
had obtained x-rays and MRIs and had an orthopedic and neurosurgery consult but was 
told that she did not need surgery and was to go to physical therapy.  The Claimant 
stated that she needed to have documentation of all of this so that she could keep her 
job.  Dr. Justice noted that the Claimant still had left hip pain and assessed left 
trochanteric bursitis and performed an injection (Claimant’s Exhibit 4, pp. 76-77). 

 11. The Claimant has a history of both prior joint pain and prior leg pain.  In 
January of 2006, she saw physicians at Kaiser for “diffuse joint pain” in both elbows, 
both knees and her wrist (Respondent’s Exhibit D, p. 26).  The Claimant also previously 
treated with her doctors at Kaiser for leg pain that she has had “off and on” for several 
years that she has more recently noticed is getting worse.  She reported this to her 
doctors at Kaiser at an October 21, 2010 office visit (Respondent’s Exhibit E, pp. 28-
30).  Dr. Antoinette Quigley assessed her with peripheral polyneuropathy at that point 
and referred her back to Dr. Justice for further follow up.   

 12. The Claimant saw Dr. Kathy McCraine on May 16, 2012 for a Division 
Independent Medical Examination on May 16, 2012 (Claimant’s Exhibit 2; Respondent’s 
Exhibit J).  Dr. McCraine performed a record review of medical records related to both 
the Claimant’s work related condition as well as records documenting pre-existing 
conditions.  Dr. McCraine also performed a physical examination and took range of 
motion measurements.  Based on her evaluation, Dr. McCranie opined that the 
Claimant sustained a left trochanteric bursitis and a lumbar strain as a result of her work 
injury.  Dr. McCranie notes the existence of pain complaints that relate to other areas of 
diffuse arthralgias and myalgias, cervical pain and peripheral polyneuropathy.  
However, Dr. McCranie opines that these additional conditions are unrelated to the 
Claimant’s work injury.  Dr. McCranie found that the Claimant was at MMI as of July 11, 
2011.  Based upon the Claimant’s preexisting history, Dr. McCranie finds that the 
Claimant does not require any maintenance care under the Workers Compensation 
system.  Dr. McCranie found that the Claimant did have any impairment rating for her 
loss of range of motion in her hip, but received a 5% whole person impairment related to 
her lumbar spine condition for the persistent pain in her left gluteal region.   

 13. Based upon Dr. McCranie’s IME report, the Respondent filed a Final 
Admission of Liability on June 12, 2012 admitting for the 5% whole person impairment 
rating.  The Final Admission specifically states that “maintenance medicals are denied” 
(Claimant’s Exhibit 1, p. 1; Respondent’s Exhibit A, p. 1). 

 14. At the hearing, the Claimant testified that she remains in severe pain since 
the date Dr. Beach put her at MMI.  She testified that she did not return to see Dr. 
Beach since he had told her there was nothing else he could do for her.  She states that 
she has continued to treat with her Kaiser doctors instead.   
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 15. Dr. Beach testified at the hearing that he was the Claimant’s authorized 
treating physician and that he did not refer the Claimant to other physicians for her 
work-related diagnoses.  While treating the Claimant, Dr. Beach recommended physical 
therapy for her condition but the Claimant did not want to participate in physical therapy.  
Dr. Beach also noted that the Claimant was not a surgical candidate for her work related 
condition.  Dr. Beach noted that the Claimant missed 3 months of follow up 
appointments during her treatment with him. While he did not dispute that the Claimant 
may continue to be in pain, Dr. Beach did not believe that there was any further 
treatment that he could offer her under the worker’s compensation system.  He opined 
that there was no further treatment needed for the work related condition and it was not 
necessary to refer the Claimant to another physician.  Dr. Beach opined that the 
Claimant also did not qualify for Grover/post-MMI medications or treatment, in large part 
due to her preexisting back, left hip and neck pain.     

CONCLUSIONS OF LAW 

Generally 

The purpose of the Workers’ Compensation Act of Colorado (Act), Sections 8-40-
101, et seq., C.R.S., is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), C.R.S.  The claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, C.R.S.  
A preponderance of the evidence is that which leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979)  The facts in a workers' compensation case must be 
interpreted neutrally, neither in favor of the rights of the claimant nor in favor of the 
rights of respondents and a workers’ compensation claim shall be decided on its merits. 
Section 8-43-201, C.R.S. 

 
1. The ALJ's factual findings concern only evidence and inferences found to 

be dispositive of the issues involved; the ALJ has not addressed every piece of 
evidence or every inference that might lead to conflicting conclusions and has rejected 
evidence contrary to the above findings as unpersuasive.  Magnetic Engineering, Inc. v. 
Industrial Claim Appeals Office, 5 P.3d 385 (Colo. App. 2000). 

2.  
3. Medical Benefits – Generally 

4.  
Respondents are liable for medical treatment reasonably necessary to cure or 

relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.  However, 
the right to workers' compensation benefits, including medical benefits, arises only when 
an injured employee establishes by a preponderance of the evidence that the need for 
medical treatment was proximately caused by an injury arising out of and in the course 
of the employment. Section 8-41-301(1)(c), C.R.S.; Faulkner v. Indus. Claim Appeals 
Office, 12 P.3d 844, 846 (Colo. App. 2000).   

 
Medical Benefits–Authorized Provider 
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1. Treatment is compensable under the Act where it is provided by an 

“authorized treating physician.” Kilwein v. Industrial Claim Appeals Office, 198 P.3d 
1274 (Colo. App. 2008); Popke v. Industrial Claim Appeals Office, 944 P.2d 677 (Colo. 
App. 1997).  Authorization to provide medical treatment refers to a medical provider’s 
legal authority to provide medical treatment to a claimant with the expectation that the 
provider will be compensated by the insurer for providing treatment.  Bunch v. Industrial 
Claim Appeals Office, 148 P.3d 381 (Colo. App. 2006); One Hour Cleaners v. Industrial 
Claim Appeals Office, 914 P.2d 501 (Colo. App. 1995).  Under C.R.S. § 8-43-404(5)(a), 
the Employer or Insurer is afforded the right in the first instance to select a physician to 
treat the injury.  Once an ATP has been designated the claimant may not ordinarily 
change physicians or employ additional physicians without obtaining permission from 
the insurer or an ALJ.  If the claimant does so, the respondents are not liable for the 
unauthorized treatment.  Yeck v. Industrial Claim Appeals Office, 996 P.2d 228 (Colo. 
App. 1999).  

However, respondents may, by their conduct, acquiesce or waive the right to 
object to a change of physician.  A claimant “may engage medical services if the 
employer has expressly or impliedly conveyed to the employee the impression that the 
employee has authorization to proceed in this fashion.”  Greager v. Industrial 
Commission, 701 P.2d 168, 170 (Colo. App. 1985); see also, Brickell v. Business 
Machines, Inc., 817 P.2d 536 (Colo. App. 1990).  Where a treating physician refuses to 
render care to a Claimant, the right of selection passes to the Claimant.  A treating 
physician may also make a referral to another physician in the normal progression of 
authorized treatment. “Whether a referral is made as part of the normal progression of 
authorized treatment is a question of fact for the ALJ to determine.”  Kilwein v. Industrial 
Claim Appeals Office, 198 P.3d 1274 (Colo. App. 2008); see also City of Durango v. 
Dunagan, 939 P.2d 496 (Colo. App. 1997).  

Here, the Claimant argues that the case of Cabela v. Industrial Claims Appeals 
Office, 198 P .3d 1277 (Colo. App. 2008) mandates a finding that Dr. Beach referred the 
Claimant to her personal physicians at Kaiser and thus care provided under this referral 
is authorized and should be compensable.  However, the facts in the current case are 
distinguishable from the Cabela case where the treating physician referred a claimant to 
the claimant’s private physician who then referred that claimant to an orthopedic 
surgeon.  The referral from the ATP to the private physician in the Cabela case was 
made under the mistaken belief that the claimant’s injury in that case was not 
compensable.  However, the ALJ later found that the claimant’s injury was 
compensable.  Thus, the appellate court determined that although the reason for the 
referral may have been based on a mistaken belief that the injury was not compensable, 
the referral itself was valid once it was determined that the condition resulting from the 
injury was compensable and that the referral itself was related to the condition related to 
the work injury.    

In the current case, Dr. Beach (the ATP) testified credibly that he did not actually 
make a referral to the Claimant’s private physician for the work injury related conditions, 
regardless of the status of compensability, as had occurred in the Cabela case.  Rather, 
Dr. Beach ultimately found that the Claimant was at MMI and there was no further 
treatment that he could offer her to relieve her from the effects of her work injury.  Dr. 
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Beach acknowledged that the Claimant continued to have complaints of pain at the time 
of MMI in July of 2011.  However, Dr. Beach opined that these complaints were due to 
preexisting conditions and were not related to the work injury.  It was not Dr. Beach’s 
intent to refer the Claimant for a second opinion or for further treatment for any work 
related condition.  Yet, the Claimant had also been treating with her PCP and other 
doctors at Kaiser for unrelated medical conditions, both prior to and during her 
treatment with Dr. Beach for the work related condition.  Dr. Beach felt that the 
symptoms the Claimant raised for the first time in March of 2011 were related to her 
other preexisting medical conditions as opposed to her work injury and it was for these 
symptoms that Dr. Beach advised the Claimant to speak to her other physicians.  
Because the new symptoms could be potentially serious, Dr. Beach clearly felt that the 
Claimant should be evaluated for them, but this does not demonstrate that he 
relinquished or delegated or referred care for any of the Claimant’s work related 
symptoms, other than a referral for physical therapy.   

The medical records in this case support Dr. Beach’s testimony.  In March of 
2011, at the point when the Claimant raised additional new symptoms nearly 2 months 
after her work injury, including increased blood pressure, headaches, neck pain and 
night sweats, the medical record reflects that Dr. Beach “strongly encouraged” the 
Claimant to see her PCP to evaluate her for these other symptoms, which he believed 
were not related to the work injury.  Yet, there is no indication in the medical records 
that Dr. Beach referred the Claimant’s care for the work-related conditions to Dr. Justice 
or any other doctor.  Dr. Beach continued to treat the Claimant for the low back, hip and 
leg pain and there is no record of any referral to a primary care physician or any other 
specialist for these symptoms.  While the Claimant may have sought care from her 
other physicians for the work related conditions (and the Kaiser records reflect that she 
did), this treatment was not provided by way of a valid referral from an authorized 
treating physician.  The fact that the Claimant missed 3 months of follow up 
appointments with Dr. Beach for treatment of the work related conditions was, likewise, 
a decision that the Claimant made regarding her medical care, but this also does not 
reflect any intent by Dr. Beach to refuse treatment or to refer care.  Thus, any care the 
Claimant received from her Kaiser medical professionals was not authorized as it 
related to her work related condition.   

 
  Medical Maintenance Treatment after MMI 

 
1. The need for medical treatment may extend beyond the point of maximum 

medical improvement where Claimant presents substantial evidence that future medical 
treatment will be reasonably necessary to relieve the effects of the injury or to prevent 
further deterioration of his condition.  Grover v. Industrial Commission, 759 P.2d 705 
(Colo. 1988); Stollmeyer v. Industrial Claim Appeals Office, 916 P.2d 609 (Colo. App. 
1995).  An award for Grover medical benefits is neither contingent upon a finding that a 
specific course of treatment has been recommended nor a finding that claimant is 
actually receiving medical treatment.  Holly Nursing Care Center v. Industrial Claim 
Appeals Office, 992 P.2d 701 (Colo. App. 1999).  The claimant must prove entitlement 
to Grover medical benefits by a preponderance of the evidence.  Lerner v. Wal-Mart 
Stores, Inc., 865 P.2d 915 (Colo. App. 1993).  An award of Grover medical benefits 
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should be general in nature.  Hanna v. Print Expediters Inc., 77 P.3d 863 (Colo. App. 
2003). 

Claimant testified at the hearing that she still has pain in her hip and down her 
leg.  She did not return to Dr. Beach after July 11, 2011 since he told her there was 
nothing more that he could do for her.  The Claimant did continue to treat with her 
Kaiser physicians for both unrelated preexisting conditions and for complaints that the 
Claimant related to the injury she sustained in January of 2011.  Although Dr. Beach did 
encourage her to seek treatment for symptoms she reported in March 2011 that 
appeared to be related to her preexisting condition as opposed to the work related 
injury, Respondent is not liable for the treatment for these symptoms since the Claimant 
did not establish that she suffered from these symptoms or conditions as a result of the 
work injury.  As for the medical treatment that the Claimant sought for conditions related 
to the work injury, this treatment was sought at the Claimant’s own volition and not 
pursuant to a valid referral.   

 Dr. Beach remained the Claimant’s ATP and he opined that there was no further 
treatment needed for the work related condition and it was not necessary to refer the 
Claimant to another physician.  Dr. Beach opined that the Claimant did not qualify for 
Grover/post-MMI medications or treatment, in large part due to her preexisting back, left 
hip and neck pain.     

 Dr. Kathy McCraine shared this opinion and stated so in her written report from a 
May 16, 2012 Division Independent Medical Examination.  Dr. McCraine performed a 
record review of medical records related to both the Claimant’s work related condition 
as well as records documenting pre-existing conditions.  Dr. McCraine also performed a 
physical examination and took range of motion measurements.  Based on her 
evaluation, Dr. McCranie opined that the Claimant sustained a left trochanteric bursitis 
and a lumbar strain as a result of her work injury.  Dr. McCranie notes the existence of 
pain complaints that relate to other areas of diffuse arthralgias and myalgias, cervical 
pain and peripheral polyneuropathy.  However, Dr. McCranie opines that these 
additional conditions are unrelated to the Claimant’s work injury.  Dr. McCranie found 
that the Claimant was at MMI for the work related condition as of July 11, 2011.  Based 
upon the Claimant’s preexisting history, Dr. McCranie determined that the Claimant did 
not require any maintenance care under the Workers Compensation system.   

 Based upon the foregoing, the Claimant did not establish that Respondent is 
liable to provide medical treatment with her Kaiser physicians or otherwise as of July 11, 
2011, the date Dr. Beach found the Claimant to be at MMI.    

ORDER 

1. The Claimant has not established by a preponderance of the 
evidence that she is entitled to post-MMI medical treatment for conditions 
related to her work injury. 
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2. The right of first selection of the authorized treating physician 
has not passed to the Claimant nor was there a valid referral in the normal 
course of authorized treatment to the Claimant’s Kaiser physicians for 
medical care for conditions related to her work injury.   

3. The Claimant’s claim for medical benefits is denied and 
dismissed.                                                                                                                                                                                                                                    

DATED:  December 27, 2012 

Barbara Henk 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-820-756-04 

ISSUES 

 Did claimant prove by a preponderance of the evidence that a second right 
shoulder surgery recommended by Dr. Bynum is reasonable and necessary to 
cure and relieve the effects of his admitted industrial injury of February 16, 2010? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

139. Claimant worked for employer as a heavy equipment mechanic. On 
February 16, 2010, claimant experienced pain in his right shoulder while swinging a 
sledgehammer. Claimant’s age at the time of hearing was 50 years. 

140. Employer referred claimant to Jeffrey Krebs, D.O., for medical treatment.  
Dr. Krebs referred claimant for a magnetic resonance imaging (MRI) scan of his right 
shoulder on February 25, 2010. Dr. Krebs subsequently referred claimant to Kelly 
Bynum, M.D., for a surgical consultation on April 7, 2010. On May 6, 2010, Dr. Bynum 
performed arthroscopic surgery: Debridement of the glenohumeral joint of the right 
shoulder, removal of loose bodies, and decompression of the subacromial space.  

141. During arthroscopic surgery, Dr. Bynum visualized the long head of the 
biceps tendon and found no tear of the tendon. Dr. Bynum also visualized the rotator 
cuff and found no tearing of the rotator cuff. Dr. Bynum thus ruled out any acute 
pathology from claimant’s injury affecting the long head of the biceps tendon or the 
rotator cuff. 
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142. Claimant underwent a course of physical therapy. Claimant reported to his 
physicians that he believed surgery unsuccessful in quieting his pain complaints. 
Claimant continued to complain of pain and symptoms in his right shoulder and neck 
after surgery. On December 8, 2010, Dr. Krebs placed claimant at maximum medical 
improvement (MMI) despite his ongoing complaints of pain. Dr. Krebs evaluated 
claimant’s permanent medical impairment at 18% of the upper extremity, which he 
converted to 11% of the whole person. 

143. At respondents’ request, Allison Fall, M.D., performed an independent 
medical examination of claimant on April 13, 2011. On physical examination, Dr. Fall 
found normal range of motion of the cervical spine. Dr. Fall found no focal tenderness 
over the acromioclavicular (AC) joint and no signs of tendonitis of the long head of the 
biceps tendon. Dr. Fall’s impression was that claimant had preexisting and progressive 
osteoarthritis of the glenohumeral joint, possibly requiring total shoulder replacement in 
the future. Dr. Fall noted that claimant had 10 injections into the shoulder that provided 
no significant long-term improvement. 

144. Dr. Krebs recommended obtaining a second opinion regarding claimant’s 
ongoing complaints of shoulder pain. On May 4, 2011, Orthopedic Surgeon Mitchell T.  
Copeland, D.O., evaluated claimant’s right shoulder. Dr. Copeland found claimant’s 
complaints difficult to assess for a number of reasons: Dr. Copeland was unable to 
localize claimant’s complaints based upon physical examination findings; and, because 
claimant reported no relief from injections into sheath of the biceps tendon or into the 
subacromial space, there was no diagnostic response. Dr. Copeland thus doubted that 
surgical intervention would relieve claimant’s complaints. 

145. Following a hearing on May 9, 2011, Administrative Law Judge Keith E. 
Mottram entered a Summary Order awarding claimant permanent partial disability 
(PPD) benefits based upon Dr. Krebs’ 11% whole person rating. Judge Mottram partially 
credited claimant’s complaints of shoulder and neck pain in determining claimant 
sustained permanent functional impairment proximal to the glenohumeral joint. On June 
21, 2011, insurer filed a Final Admission of Liability, admitting liability for PPD benefits 
in the amount of $44,043.01, based upon Judge Mottram’s award of 11% of the whole 
person. 

146. Dr. Bynum reevaluated claimant on September 19, 2011, and opined that 
30% of claimant’s pain complaints were true shoulder pain. Previous electrodiagnostic 
testing was negative for cervical radiculopathy. Dr. Bynum nonetheless recommended a 
cervical MRI scan to rule out neck pathology as the source of claimant’s pain 
complaints.  

147. Claimant underwent the cervical MRI scan on May 19, 2012. On May 31, 
2012, Dr. Krebs reviewed the cervical MRI with claimant and noted it showed no 
pathology warranting surgical intervention.  Dr. Krebs recommended 4 sessions of 
massage therapy and referred claimant back to Dr. Bynum to evaluate claimant’s 
shoulder complaints. 



 

 32 

148. Dr. Bynum reevaluated claimant on June 18, 2012. Claimant reported 
persistent pain of the right trapezial area, as well as right anterolateral shoulder pain.  
Claimant reported that his shoulder pain increases with movement and comprises about 
40% of his overall pain when weighed against preexisting and chronic pain from non-
work-related conditions, such as his lower back condition.  Claimant rated his shoulder 
pain at a level of 8 out of 10.  Dr. Bynum obtained x-ray studies of claimant’s right 
shoulder that showed degenerative joint disease of the AC joint, while maintaining 
glenohumeral joint space.  Dr. Bynum noted: 

[Claimant’s] symptoms have not improved.  I discussed with him if he 
thinks eliminating or reducing his shoulder pain in the light of his neck pain 
would give him a better function.  He believes that it will. 

**** 

We did discuss shoulder replacement, but at his age and activity level and 
maintenance of good joint space on x-rays, I am hesitant to recommend 
this. He does not want total joint either. 

Dr. Bynum recommended another arthroscopic surgery, involving distal clavicle excision 
and debridement, and open surgery to perform a sub-pectoral biceps tenodesis. 
Respondents contest whether surgery recommended by Dr. Bynum is reasonable, 
necessary, or related to claimant’s industrial injury.   

149. On September 6, 2012, Eric O. Ridings, M.D., reviewed medical record 
evidence to provide his opinion regarding Dr. Bynum’s request for authorization of the 
second right shoulder surgery. Dr. Ridings testified as a medical expert in the area of 
Physical Medicine and Rehabilitation. 

150. Claimant testified as follows: Claimant has continued to experience pain 
throughout his right shoulder, including the AC joint.  Claimant has not had any 
subsequent injuries since reaching MMI.  Activities involving his right shoulder cause 
pain.  Claimant currently is not working, partly because of pain in his shoulder, which 
has worsened since he reached MMI. Claimant understands it unlikely the surgery 
recommended by Dr. Bynum will alleviate all of his pain, but the surgery might reduce 
his total pain level by reducing pain located in his AC joint.  Claimant believes that, if his 
pain were reduced, he could decrease his dosage of pain medications, return to work, 
and improve his ability to perform activities of daily living. Claimant has considered living 
with the pain, and foregoing surgical intervention, but he would rather undergo the 
surgery in hopes of improving his level of pain and function. 

151. In his letter of October 11, 2012, Dr. Bynum stated:  

[Claimant] has had continued symptoms both from his shoulder, neck and 
myofascial pain.  [Claimant] does have significant contribution to his pain 
generators from his shoulder that I believe are from symptomatic right AC 
joint from his injury, as well as from progressive bicipital tenosynovitis, 
inflammation and tearing from his injury. 
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152. Crediting Dr. Ridings’ testimony, the Judge finds: The February 25, 2010, 
MRI scan of claimant’s right shoulder showed thinning cartilage and subchondral cysts 
consistent with preexisting, chronic arthritis and other indications of advanced, 
degenerative joint disease of the acromioclavicular joint (AC joint). Dr. Bynum’s 
operative report shows that he cleaned out loose bodies of cartilage that had broken off; 
that he found thinning of the cartilage and fraying of the labrum consistent with arthritis; 
and that he found slight inflammation around the long head of the biceps tendon and on 
the underside of the supraspinatus tendon. Dr. Bynum also found neither tearing of the 
long head of the biceps tendon nor tearing of the rotator cuff. Dr. Ridings persuasively 
summarized Dr. Bynum’s surgery: 

[Dr. Bynum] cleaned up the inside of the joint and smoothed things out 
where there was some fraying. Sucked out any loose bodies he found 
there. Shaved down the underside of the acromion to leave a bigger outlet 
for the … supraspinatus tendon and found some significant arthritis. 

**** 

[T]here was nothing surgical that was untreated by the time [Dr. Bynum] 
had finished his arthroscopic surgery. Specifically, there was no rotator 
cuff tear … to be treated in the first place. There was no biceps tear. 
There was no significant inflammation of the biceps. 

**** 

[B]y the time [Dr. Bynum] finished [surgery] it was simply a joint that had 
some significant arthritis in it but nothing else that you would think might 
require surgery. 

Dr. Ridings persuasively explained that claimant’s degenerative joint arthritis likely 
would continue to progress over time to the extent claimant will need shoulder 
replacement surgery.  

153. Dr. Ridings persuasively testified that the surgery recommended by Dr. 
Bynum addresses the same complaints he addressed in the first surgery: 

[Claimant] himself states that his symptoms are very much the same as 
what they were before the first surgery. He didn’t think the first surgery 
was helpful. This is the same sort of surgery [as the first] but adding in 
cutting out the end of the biceps tendon and attaching it down to the bone 
instead of where it normally attaches. Except there’s no indication at all 
that that’s causing the problem. 

**** 

You don’t do biceps tenodesis because somebody has some degree of 
discomfort at the biceps tendon. 
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(Emphasis added). Dr. Ridings persuasively explained that Dr. Bynum confirmed during 
the first arthroscopy that there was no tear of the long head of the biceps tendon. In 
addition, Dr. Ridings reported: 

[Dr. Bynum found] no bone spur from the AC joint causing impingement … 
at the first arthroscopy, so clearly … based on these findings, distal 
clavicle excision is not indicated. 

(Emphasis added). 

154. The Judge credits the medical opinion of Dr. Ridings in finding: Dr. 
Bynum’s first arthroscopic surgery alike addressed acute pathology from claimant’s 
injury and degenerative pathology from his degenerative joint disease. Dr. Bynum 
confirmed the long head of the biceps tendon was intact, as was the rotator cuff. Dr. 
Bynum found no bony spur to excise at the distal clavicle. Dr. Copeland recommended 
against further surgical intervention because of the absence of any focal findings to 
correspond to claimant’s complaints, i.e., no diagnosable pathology to correspond to his 
complaints. In light of claimant’s preexisting chronic pain complaints, coupled with his 
report of no relief from the first surgery, it is unlikely claimant would benefit from 
additional surgery, especially where there is no objective pathology to address with 
surgery. Claimant’s ongoing shoulder complaints more likely are related to the natural 
progression of his degenerative joint disease process, and not related to pathology from 
his injury at employer. 

155. Claimant failed to show it more probably true than not that either of Dr. 
Bynum’s recommendations for arthroscopic excision of the distal clavicle and for open 
surgery for biceps tenodesis is reasonable and necessary to cure and relieve the effects 
of his right shoulder injury. The Judge credited the medical opinion of Dr. Ridings over 
that of Dr. Bynum in finding it medically improbable that Dr. Bynum’s surgical 
recommendations are related to claimant’s injury at employer.   

CONCLUSIONS OF LAW 

Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

Claimant argues he has proven by a preponderance of the evidence that a 
second right shoulder surgery recommended by Dr. Bynum is reasonable and 
necessary to cure and relieve the effects of his admitted industrial injury of February 16, 
2010. The Judge disagrees. 

The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 
seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving 
entitlement to benefits by a preponderance of the evidence.  Section 8-43-201(1), 
supra.   A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
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v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' compensation 
case must be interpreted neutrally, neither in favor of the rights of claimant nor in favor 
of the rights of respondents.  Section 8-43-201, supra.    

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Respondents thus are liable for authorized medical treatment reasonably necessary to 
cure and relieve the employee from the effects of the injury.  Section 8-42-101, supra; 
Sims v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

Here, the Judge found claimant failed to show it more probably true than not that 
either of Dr. Bynum’s recommendations for arthroscopic excision of the distal clavicle or 
for open surgery for biceps tenodesis is reasonable and necessary to cure and relieve 
the effects of his right shoulder injury. Claimant thus failed to prove by a preponderance 
of the evidence that a second right shoulder surgery recommended by Dr. Bynum is 
reasonable and necessary to cure and relieve the effects of his admitted industrial 
injury. 

The Judge concludes claimant’s request for an award of medical benefits for 
surgery recommended by Dr. Bynum should be denied and dismissed. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Claimant’s request for an award of medical benefits for surgery 
recommended by Dr. Bynum is denied and dismissed. 
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2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  __December 28, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-894-514-01 

ISSUES 

 The issues determined herein are compensability, medical benefits, and 
temporary total disability (“TTD”) benefits.  The parties stipulated to an average weekly 
wage of $451.95 and to certain medical benefits. 

FINDINGS OF FACT 

1. On July 30, 2008, claimant began work for the employer as a pharmacy 
technician.  She floated between approximately 11 stores.  Claimant’s job duties 
required that she stand for approximately seven hours per day. 

 
2. In 2003, claimant was diagnosed with fibromyalgia.  She suffered chronic 

pain focused in her neck, shoulders, elbows, knees, ankles, and feet.  She was treated 
with medications to manage her chronic pain and fibromyalgia. 

 
3. On December 31, 2010, claimant reported to Dr. Bowser that she suffered 

pain in her “back.”  She did not report that the pain was in her low back.  No medical 
records before July 31, 2012, document any chronic pain in claimant’s low back. 

 
4. In approximately June 2012, claimant’s health insurer stopped paying for 

her medications for her chronic pain and fibromyalgia.  She paid for the medications on 
her own thereafter. 
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5. In June and July 2012, the pharmacy manager, Mr. *M, discussed with 

claimant that he performance was substandard.  He noted that she had to type faster 
and had to multi-task.  Claimant was not informed of any “action plan” that was 
implemented for her. 

 
6. On July 31, 2012, claimant was working her usual job duties in the 

pharmacy.  She walked to the refrigerator to retrieve a medication to dispense.  She 
tripped over a stool left in the walkway.  She extended her left leg and caught herself on 
cabinets and a sink in the walkway.  She did not fall to the ground, but she landed hard 
on her left foot and felt immediate stabbing pain in her low back and left leg. 

 
7. On July 31, 2012, claimant immediately reported to Mr. *M that she had 

tripped over the stool and hurt her low back.  Claimant met with the assistant store 
manager, Ms. *O, in the office and reported that she tripped and suffered an injury, but 
she did not know if she wanted to file a workers’ compensation claim at that time.  
Claimant returned to work. 
 

8. Claimant went home and her husband, *H, observed that she had 
problems walking and iced her low back in the evening. 

 
9. On August 1, 2012, claimant returned to work, but she was unable to 

continue.  She informed Ms. *O that she wanted to file the injury claim.  She was 
referred for medical care. 

 
10. On August 1, 2012, Dr. Young at Woodland Park Family Medicine 

examined claimant.  Prior to August 1, 2012, Dr. Young had never examined claimant, 
who had previously been treated by Dr. Thompson and Physician’s Assistant 
Donaldson.  On August 1, claimant reported a history of tripping over the stool and 
suffering excruciating left low back pain and left leg pain.  She denied any prior low back 
pain.  On examination, Dr. Young found spasm and pelvic tilt.  He diagnosed lumbago 
with acute radiculopathy.  He noted that claimant was in no condition to tolerate physical 
therapy. 

 
11. On August 3, 2012, Nurse Practitioner Concelman examined claimant, 

who reported that she was 40% improved.  NP Concelman prescribed physical therapy 
and imposed work restrictions against lifting over five pounds, walking over one hour 
per day, standing over one hour per day, or sitting over four hours per day.   

 
12. In early August 2012, claimant received an hourly pay increase by the 

employer. 
 
13. On August 9, 2012, claimant began physical therapy and reported a 

history of catching her right foot and hyperextending her left leg to catch herself. 
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14. On August 10, 2012, NP Concelman reexamined claimant, who reported 
improvement.  NP Concelman imposed restrictions against lifting over five pounds, 
standing over one and one-half hours per day, walking over one hour per day, or sitting 
over four hours per day. 

 
15. On August 17, 2012, NP Concelman reexamined claimant, who reported 

45% improvement.  NP Concelman referred claimant for a magnetic resonance image 
(“MRI”) and imposed restrictions against lifting over 10 pounds, walking over two hours 
at one time, standing over hours at one time, and sitting over four hours per day. 

 
16. On August 20, 2012, respondents filed a notice of contest.  On August 22, 

2012, claimant filed her workers’ claim for compensation. 
 
17. The August 21, 2012, MRI of the lumbar spine was normal. 
 
18. On August 24, 2012, Dr. Young reexamined claimant, who reported 

gradual improvement.  Dr. Young recommended a right sacroiliac (“SI”) joint injection.  
He imposed restrictions against lifting over 10 pounds, walking over two hours per day, 
or standing over two hours per day. 

 
19. On August 31, 2012, the physical therapist discontinued therapy because 

the insurer had contested liability in the claim. 
 
20. On September 10, 2012, Dr. Young reexamined claimant and found 

substantial back spasm and severe bilateral SI joint pain.  He continued the same 
restrictions, recommended continued physical therapy, and referred claimant to Dr. 
Malinky for SI joint injections. 

 
21. On October 12, 2012, Dr. Goldman performed an independent medical 

examination for respondents.  Claimant reported a history of fibromyalgia and chronic 
pain that only minimally involved the low back.  She reported a consistent history of the 
accident in which she tripped over the stool at work.  Dr. Goldman attempted to 
reconstruct the accident and concluded that the accident would cause asymmetric 
symptoms in the left-sided muscles.  Dr. Goldman concluded that claimant probably had 
suffered an initial mild lumbosacral strain in the work injury, which had likely resolved or 
been absorbed into the larger fibromyalgia problem.  He noted that claimant’s residual 
symptoms were symmetrical, fitting a fibromyalgia pattern.  He explained that 
fibromyalgia is migratory and usually involves the low back.  He recommended that 
claimant seek care from her personal primary care physician. 

 
22. On October 18, 2012, Dr. Young reexamined claimant and recommended 

bilateral SI joint injections. 
 
23. On November 9, 2012, Dr. Young reexamined claimant wrote to claimant’s 

attorney that he disagreed with Dr. Goldman.  Dr. Young explained that claimant need 
not fall down to cause spasm, low back pain, and SI joint symptoms. 
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24. On November 16, 2012, Dr. Young certified that claimant had been 

disabled from August 1, 2012, through December 20, 2012. 
 
25. Dr. Young testified at hearing consistently with his reports.  He explained 

that he had never treated claimant before August 1, 2012.  He explained that claimant 
suffered an acute injury, not fibromyalgia, on that date.  He explained that fibromyalgia 
can reduce pain thresholds, but it does not usually cause radicular symptoms.  He 
found the mechanism of injury consistent with claimant’s condition.  He noted that 
claimant reported immediate improvement.  He concluded that claimant was not able to 
return to her regular job duties due to her reduced range of motion and limitations on 
her ability to walk, stand, and sit.  Dr. Young testified that it was difficult for Dr. Goldman 
to opine about causation many months later.  Dr. Young confirmed that he had not yet 
determined that claimant was at maximum medical improvement for the work injury. 

 
26. Dr. Goldman testified at hearing, consistently with his report.  He noted 

that he would expect low back involvement with fibromyalgia, but he admitted that 
claimant previously had predominant neck and upper back pain.  He agreed that 
claimant’s history of the accident was consistent despite repeated questioning.  He 
explained that the accident resulted in an asymmetric stabilization maneuver that could 
affect the iliopsoas and oblique muscles, although it could result in radicular left leg 
symptoms.  He confirmed that claimant likely suffered a mild low back strain in the work 
injury, which then evolved to fibromyalgia and chronic pain.  He thought that claimant 
would have been temporarily restricted from her regular work activities for one to three 
weeks, and then would gradually have reduced restrictions.  He thought that claimant 
currently would have no restrictions from her work injury.  He noted that one would 
expect more asymmetric current pain patterns if claimant still suffered from the work 
injury.  He admitted that claimant did report to him that she suffered left greater than 
right symptoms. 

 
27. Claimant has proven by a preponderance of the evidence that she 

suffered an accidental injury to her low back arising out of and in the course of her 
employment on July 31, 2012.  Claimant’s testimony is credible and supported by the 
testimony of other witnesses.  Mr. *M confirms claimant’s prompt report of the injury.  
His testimony that claimant said that she tripped over the stool three times is not 
credible.  Contrary to his testimony, he did not inform Ms. *O that claimant had made 
such a statement.  Dr. Young’s opinions, which actually are supported by the opinions 
of Dr. Goldman, are persuasive.  The record evidence demonstrates that claimant 
suffered a work injury to her low back.  At the very least, she suffered a low back strain 
that required medical treatment and temporarily disabled her.  Claimant’s work injury is, 
of course, complicated by her preexisting fibromyalgia and chronic pain problem.  
Nevertheless, she very probably suffered the work injury, as alleged. 

 
28. Claimant has proven by a preponderance of the evidence that she was 

temporarily and totally disabled from her regular job duties commencing August 1, 2012.  
Dr. Young did not impose restrictions on that date, but NP Concelman and Dr. Young 
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imposed restrictions commencing August 3, 2012.  Dr. Young subsequently certified for 
FMLA purposes that claimant was disabled commencing August 1, 2012.  Dr. 
Goldman’s opinions also support the finding that claimant was temporarily disabled due 
to the work injury, although Dr. Goldman has the opinion that the treating physician 
should have gradually reduced the restrictions after about three weeks.  Dr. Young, 
however, did not significantly alter the restrictions.  Claimant’s inability to stand for more 
than two hours per day, or even at one time, precluded her from performing her usual 
job duties.  Consequently, claimant was temporarily and totally disabled. 
 

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  As found, claimant has proven by a 
preponderance of the evidence that she suffered an accidental injury to her low back 
arising out of and in the course of her employment on July 31, 2012. 

 
2. Respondents are liable for medical treatment reasonably necessary to 

cure or relieve the employee from the effects of the injury.  Section 8-42-101, C.R.S.; 
Grover v. Industrial Commission, 759 P.2d 705 (Colo. 1988).  The parties stipulated to 
the treatment by Dr. Young, the physical therapist, and the MRI. 

 
3. Respondents requested an order removing Dr. Young as the authorized 

treating physician.  Claimant has a statutory obligation to request that change in 
accordance with section 8-43-404(5)(a), C.R.S.  Yeck v. Industrial Claim Appeals Office, 
996 P.2d 228 (Colo. App. 1999).  Pursuant to section 8-43-404(5)(a), C.R.S., a change 
of physician may be ordered “upon a proper showing.”  Colorado Compensation 
Insurance Authority v. Nofio, 886 P.2d 714 (Colo. 1994).  The statute does not authorize 
respondents to obtain a change of physician.  The only provision authorizing 
respondents to obtain a change of physician is that establishing the Medical Utilization 
Review (“MUR”) procedure.  Section 8-43-501, C.R.S. 
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4. As found, commencing August 1, 2012, claimant was unable to return to 
the usual job due to the effects of the work injury.  Consequently, claimant is “disabled” 
within the meaning of section 8-42-105, C.R.S. and is entitled to TTD benefits.  Culver 
v. Ace Electric, 971 P.2d 641 (Colo. 1999); Hendricks v. Keebler Company, W.C. No. 4-
373-392 (Industrial Claim Appeals Office, June 11, 1999).  Claimant is entitled to TTD 
benefits if the injury caused a disability, the disability caused claimant to leave work, 
and claimant missed more than three regular working days.  TTD benefits continue until 
the occurrence of one of the four terminating events specified in section 8-42-105(3), 
C.R.S.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Dr. Goldman is not 
an authorized treating physician.  Consequently, his opinions about claimant’s ability to 
return to work after about three weeks does not provide a basis to terminate TTD 
benefits.  None of the four statutory grounds for termination of TTD benefits has been 
proven by respondents.  Respondents withdrew the affirmative defense that claimant 
was responsible for termination from employment.  The record evidence did not even 
show that claimant’s employment was terminated.  Consequently, claimant is entitled to 
TTD benefits commencing August 1, 2012, and continuing. 
 

ORDER 

 It is therefore ordered that: 

1. The insurer shall pay for all of claimant’s reasonably necessary medical 
treatment by authorized providers, including Dr. Young, the physical therapist, and the 
MRI.   

2. Respondents’ request for a change of authorized treating physician is 
denied and dismissed. 

3. The insurer shall pay to claimant TTD benefits at the rate of $301.30 per 
week commencing August 1, 2012, and continuing thereafter until modified or 
terminated according to law.   

4. The insurer is entitled to an offset for any short-term disability benefits 
paid by the employer to claimant.  If the parties are unable to resolve the offset issue, 
either party may apply for hearing on that issue. 

5. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

6. All matters not determined herein are reserved for future determination. 

7. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
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Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 28, 2012   

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-889-782-02 

ISSUES 

 Did claimant prove by a preponderance of the evidence that she sustained an 
injury arising out of and within the course of her employment? 

 Did claimant prove by a preponderance of the evidence that she is entitled to 
medical and temporary disability benefits? 

 

FINDINGS OF FACT 

Based upon the evidence presented at hearing, the Judge enters the following 
findings of fact: 

156. Employer operates a grocery business. Claimant worked in the bakery 
department of one of employer’s stores for some 10 years. Claimant's age at the time of 
hearing was 49 years. On June 4, 2012, claimant filed a Workers’ Claim for 
Compensation, contending she injured her cervical spine (neck) on November 17, 2011. 
At that time, *M was manager of the store where claimant worked. 

157. Claimant credibly testified to the following: On November 12, 2011, she 
experienced some pain in her shoulders and applied heat to relieve her symptoms. 
Claimant was off work from November 12th through 16th. Claimant returned to work on 
November 17, 2011. Claimant was unloading 35-pound boxes of frozen product from a 
pallet onto a cart. The pallet was stacked high, requiring claimant to reach up to pull the 
boxes from the top of the stack. While unloading the boxes off the pallet, claimant 
experienced tenderness in her right shoulder and numbness running down her right arm 
into her fingers. Claimant did not report her symptoms to her supervisor because she 
thought she could continue working. 
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158. Claimant sought medical attention at Concentra Cherry Creek on 
November 17, 2011, where Physicians Assistant Claire Kirkpatrick, PA-C, evaluated 
her. PA Kirkpatrick recorded the following chief complaint: 

Patient comes in today for a Pain, upper extremity. right shoulder pain x 1 
week, injury unknown. 

Claimant reported that the pain began between her spine and shoulder blade one week 
before and that it started to radiate into her right arm, causing tingling, with numbness of 
the 4th and 5th fingers. Claimant also reported a past history of neck pain a few years 
earlier, following a motor vehicle accident (MVA). PA Kirkpatrick diagnosed paresthesia 
and neck pain. PA Kirkpatrick prescribed Flexeril and Vicodin and recommended 
claimant see an orthopedic specialist. 

159. Claimant sought urgent treatment from her personal care physician on 
November 21, 2011. Tracy Whittier, PA-C, evaluated claimant. Claimant reported that 
the Flexeril and Vicodin were not helping with her symptoms. Claimant reported no 
known injury, other than the MVA some 13 years earlier. PA Whittier diagnosed likely 
cervical disk pathology and excused claimant from work. PA Whittier referred claimant 
for a magnetic resonance imaging (MRI) scan of her cervical spine on November 29, 
2011. 

160. PA Whittier referred claimant to Orthopedic Surgeon Jeffrey Kleiner, M.D., 
who first examined her on January 26, 2012. Dr. Kleiner obtained the following history: 

[Claimant] was in her usual state of good health until developing on set of 
shoulder type of pain on 11/12/11. She reports that about five days later, 
11/17/11, the symptoms became so severe radiating into her right 
dominant upper extremity that she was unable to effectively work. She had 
been involved as a baker [at employer] for about 10 years and involved in 
multiple lifting types of work as a consequence, picking things up off of a 
pallet and placing them overhead. She denies any site specific trauma 
or injury to her neck. 

(Emphasis added). Dr. Kleiner recommended surgery. 

161. Dr. Kleiner performed surgery on February 13, 2012: An anterior 
microdiscectomy at C5-6 and C6-7 with fusion. On February 29, 2012, Dr. Kleiner 
ordered a venous duplex ultrasound study of claimant’s lower extremities, which 
demonstrated an extensive left leg deep venous thrombosis (DVT) extending to the 
external iliac vein. Claimant was hospitalized from February 29 through March 5, 2012, 
to treat the DVT. 

162. At employer’s request, Linda A. Mitchell, M.D., performed an independent 
medical examination of claimant on October 31, 2012. Dr. Mitchell testified as Level II 
Accredited physician and as an expert in the area of occupational medicine. In her 
report, Dr. Mitchell opined: 
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There is no specific work injury described. The mere presence of a 
temporal relationship between the onset of symptoms and work activities 
is insufficient to establish causality to a reasonable degree of medical 
probability.  

163. Dr. Mitchell testified to the following: The MRI showed preexisting 
degenerative spondylosis (osteoarthritis) at three levels of claimant’s cervical spine. The 
surgery Dr. Kleiner performed was to remove a free-floating disk fragment at the C6-7 
level of claimant’s cervical spine. Claimant thus herniated the disk at the C6-7 level. The 
medical record history claimant gave various providers lacks any history of a distinct 
event. A herniated disk usually involves an acute episode of a very painful event. 
Claimant’s neck pathology is inconsistent with an occupational disease. The medical 
literature fails to support any connection between the type of heavy work claimant 
performed and development of degenerative disk disease (DDD). The DDD process in 
claimant’s cervical spine is more probably congenital or genetic. There is a temporal 
relationship between claimant’s work and the onset of her symptoms. Dr. Kleiner’s 
history of no site specific trauma means claimant reported no history of any object 
striking her neck. 

164. Claimant showed it more probably true than not that her work activities 
lifting boxes at work combined with her preexisting DDD to produce her need for 
medical treatment. Crediting the medical opinion of Dr. Mitchell, claimant has a 
preexisting DDD condition in her cervical spine. Claimant’s credible testimony shows a 
temporal relationship between lifting boxes at employer on November 17th and the 
increase of pain in her right shoulder, with numbness radiating down her right arm to her 
fingers. There is no discrete lifting incident or specific traumatic event that brought on 
claimant’s symptoms. Claimant instead experienced increased symptoms while lifting 
boxes of frozen product. This caused a change in claimant’s symptoms that prompted 
her to seek medical attention. The Judge does not believe this finding is inconsistent 
with Dr. Mitchell’s medical opinion because this finding is not based upon an 
occupational disease theory but instead is based upon the combination of a preexisting 
weakness worsened or aggravated by lifting boxes at work. 

165. Claimant testified that, in January of 2012, she told Mr.  *M that she 
believed her pain and symptoms were work-related. Claimant says she asked Mr.  *M 
about opening a workers’ compensation case. Claimant stated that Mr.  *M discussed 
scenarios of his own injuries and persuaded her not to file a claim because she had one 
year to file a claim. Mr.  *M did not refer claimant for medical treatment. Claimant says 
her then-attorney persuaded her to apply for short-term disability benefits. 

166. Mr.  *M testified to the following: Mr.  *M agreed that, in January of 2012, 
he and claimant discussed her shoulder discomfort in the context of a conversation 
about medical leave. Claimant talked about her shoulder injury and her future. While Mr.  
*M is aware claimant’s job requires lifting and using her arms and shoulders, he is not a 
doctor. Claimant shared her discomfort with him. Mr.  *M did not ask what triggered 
claimant’s discomfort or problem. Mr.  *M recalled claimant referenced something that 
occurred in November to cause her problem, but claimant did not focus on a moment in 
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time. Mr.  *M could not recall whether claimant said she was lifting product when she 
experienced her discomfort. Mr.  *M could not deny that claimant might have said she 
experienced discomfort or pain while working. Mr.  *M denied any attempt on his part to 
talk claimant out of filing a workers’ claim for compensation in January of 2012. 

167. On December 5, 2011, claimant completed an employer’s Weekly 
Disability Claim Form for shoulder pain and numbness in her arm and hand, with a date 
of onset of disability of November 18, 2011. Claimant answered “no” to the following 
question on the form: 

Did Disability result from employment with this or any other Company or 
through Self-employment?  

Claimant completed another Weekly Disability Claim Form on December 14, 2011, 
again answering “no” to the above question. Claimant completed another Weekly 
Disability Claim Form on January 13, 2012, when she answered “yes” to the above 
question. Claimant continued to answer “yes” to the above question on subsequent 
forms she completed for employer. This supports claimant’s testimony that she began 
reporting her injury as work-related in January of 2012. 

168. The Judge finds it more probably true that, as a reasonably prudent 
manager, Mr.  *M knew or should have known that claimant was reporting her injury as 
work-related during their meeting in mid-January of 2012. The Judge finds it likely the 
meeting occurred on January 13, 2012, when claimant completed another Weekly 
Disability Claim Form, indicating she believed her condition work-related. Claimant 
might have misunderstood what Mr.  *M was telling her at the meeting. Claimant 
nonetheless gave Mr.  *M sufficient information to invoke his obligation as a manager to 
inquire about the possible work-relatedness of claimant’s symptoms. Claimant gave Mr.  
*M sufficient information that he should have known to refer her for medical attention in 
order to preserve employer’s right to designate an authorized treating physician. Since 
Mr.  *M failed to designate a physician on January 13, 2012, the right to choose a 
physician passed to claimant. 

169. Claimant selected PA Whittier as authorized treating provider. PA Whittier 
referred claimant to Dr. Kleiner. The treatment provided by PA Whittier on or after on 
January 13, 2012, by Dr. Kleiner, and by providers within the natural course of 
authorized treatment was reasonably necessary to cure and relieve the effects of 
claimant’s injury. 

170. Claimant showed it more probably true than not that restrictions due to her 
injury proximately caused her wage loss from November 18, 2011, ongoing. The Judge 
adopts the stipulation of the parties that employer is entitled to offset short-term 
disability benefits claimant received against employer’s liability for temporary disability 
benefits.   

 

CONCLUSIONS OF LAW 
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Based upon the foregoing findings of fact, the Judge draws the following 
conclusions of law: 

A. Compensability: 

Claimant argues she has proven by a preponderance of the evidence that she 
sustained an injury arising out of and within the course of her employment. The Judge 
agrees. 

 
The purpose of the Workers’ Compensation Act of Colorado (Act), §§8-40-101, et 

seq., C.R.S. (2012), is to assure the quick and efficient delivery of disability and medical 
benefits to injured workers at a reasonable cost to employers, without the necessity of 
litigation. Section 8-40-102(1), supra.  Claimant shoulders the burden of proving by a 
preponderance of the evidence that she sustained an injury arising out of and within the 
course of her employment.  Section 8-41-301(1), supra; see City of Boulder v. Streeb, 
706 P.2d 786 (Colo. 1985).  A preponderance of the evidence is that which leads the 
trier-of-fact, after considering all of the evidence, to find that a fact is more probably true 
than not.  Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a workers' 
compensation case must be interpreted neutrally, neither in favor of the rights of 
claimant nor in favor of the rights of respondents.  Section 8-43-201, supra. 

When determining credibility, the fact finder should consider, among other things, 
the consistency or inconsistency of the witness's testimony and actions; the 
reasonableness or unreasonableness (probability or improbability) of the testimony and 
actions; the motives of the witness; whether the testimony has been contradicted; and 
bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 Colo. 275, 57 
P.2d 1205 (1936); CJI, Civil 3:16 (2005).   A workers' compensation case is decided on 
its merits.  Section 8-43-201, supra.  The Judge's factual findings concern only evidence 
that is dispositive of the issues involved; the Judge has not addressed every piece of 
evidence that might lead to a conflicting conclusion and has rejected evidence contrary 
to the above findings as unpersuasive.  See Magnetic Engineering, Inc. v. ICAO, 5 P.3d 
385 (Colo. App. 2000). 

An employer must take an employee as it finds her and is responsible for any 
increased disability resulting from the employee’s preexisting weakened condition. 
Cowin & Co. v. Medina, 860 P.2d 535, 538 (Colo. App. 1992). An injury is compensable 
where some activity or condition distinctly associated with a claimant's employment 
precipitates the injury or where such activity aggravates, accelerates, or combines with 
some preexisting disease or infirmity to produce the disability for which benefits are 
sought.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990). However, if the 
claimant's injury is precipitated by a preexisting nonindustrial condition, the injury is not 
compensable unless a special hazard of the employment contributes to the accident or 
the extent of the injury sustained. National Health Laboratories v. Industrial Claim 
Appeals Office, 844 P.2d 1259 (Colo. App. 1992). 

Here, the Judge found claimant showed it more probably true than not that her 
work activities lifting boxes at work combined with her preexisting DDD to produce her 
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need for medical treatment. Claimant thus proved by a preponderance of the evidence 
that she sustained a compensable injury. 

The Judge credited the medical opinion of Dr. Mitchell in finding claimant has a 
preexisting DDD condition in her cervical spine. Claimant’s credible testimony showed a 
temporal relationship between lifting boxes at employer on November 17th and the 
increase of pain in her right shoulder, with numbness radiating down her right arm to her 
fingers. There is no discrete lifting incident or specific traumatic event that brought on 
claimant’s symptoms. Claimant instead experienced increased symptoms while lifting 
boxes of frozen product. This caused a change in claimant’s symptoms that prompted 
her to seek medical attention. This finding is not inconsistent with Dr. Mitchell’s medical 
opinion because this finding is not based upon an occupational disease theory but 
instead is based upon the combination of a preexisting weakness worsened or 
aggravated by lifting boxes at work. 

The Judge concludes claimant’s claim should be compensable under the Act. 

B. Medical Benefits: 

 Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to medical benefits. The Judge agrees. 

 Section 8-42-101(1)(a), supra, provides: 

Every employer … shall furnish … such medical, hospital, and surgical 
supplies, crutches, and apparatus as may reasonably be needed at the 
time of the injury … and thereafter during the disability to cure and relieve 
the employee from the effects of the injury. 

Employer thus is liable for authorized medical treatment reasonably necessary to cure 
and relieve the employee from the effects of the injury.  Section 8-42-101, supra; Sims 
v. Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). 

 Authorization refers to the physician's legal authority to treat the injury at 
employer’s expense, and not necessarily the reasonableness of the particular 
treatment.  Popke v. Industrial Claim Appeals Office, 944 p.2d 677 (Colo. App. 1997). 
Section 8-43-404(5), supra, allows the employer the right in the first instance to 
designate the authorized treating physician; the right to select however passes to 
claimant where the employer fails to designate in the first instance.  Rogers v. Industrial 
Claim Appeals Office, 746 P.2d 565 (Colo. App. 1987).  The employer's right to select 
the treating physician is triggered when the employer receives oral or written notice from 
the employee or has: 
 

[S]ome knowledge of accompanying facts connecting the 
injury or illness with the employment and indicating to a 
reasonably conscientious manager that the case might 
involve a potential compensation claim.    
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Jones v. Adolph Coors Co., 689 P.2d 681 (Colo.App. 1984).  Where the right to select 
passes to claimant, treatment from the physician claimant selects after that date is 
authorized.  See Grove v. Denver Oxford Club, et al., W.C. No. 4-293-338 (ICAO 
November 14, 1997).  A physician may become authorized to treat the claimant as a 
result of a referral from a previously authorized treating physician made in the normal 
progression of authorized treatment. Greager v. Industrial Commission, 701 P.2d 168 
(Colo. App. 1985). 

 The Judge found it more probably true that, as a reasonably prudent manager, 
Mr.  *M knew or should have known that claimant was reporting her injury as work-
related during their meeting in mid-January of 2012.  

As found, the meeting more probably occurred on January 13, 2012, when 
claimant completed another Weekly Disability Claim Form, indicating she believed her 
condition work-related. The Judge found claimant gave Mr.  *M sufficient information to 
invoke his obligation as a manager to inquire about the possible work-relatedness of 
claimant’s symptoms. Mr.  *M should have known to refer claimant for medical attention 
in order to preserve employer’s right to designate an authorized treating physician. 
Since Mr.  *M failed to designate a physician on January 13, 2012, the right to choose a 
physician passed to claimant. 

As found, claimant selected PA Whittier as authorized treating provider. PA 
Whittier referred claimant to Dr. Kleiner. The treatment provided by PA Whittier on or 
after on January 13, 2012, by Dr. Kleiner, and by providers within the natural course of 
authorized treatment was reasonably necessary to cure and relieve the effects of 
claimant’s injury. 

The Judge concludes that employer should pay, pursuant to fee schedule, for 
treatment after January 13, 2012, provided by PA Whittier, by Dr. Kleiner, and by other 
providers within the chain of referral. 

C. Temporary Disability Benefits: 

   Claimant argues she has proven by a preponderance of the evidence that she is 
entitled to temporary disability benefits. The Judge agrees. 

To prove entitlement to temporary total disability (TTD) benefits, claimant must 
prove that the industrial injury caused a disability lasting more than three work shifts, 
that he left work as a result of the disability, and that the disability resulted in an actual 
wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 8-42-
103(1)(a), supra, requires claimant to establish a causal connection between a work-
related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2) Impairment 
of wage earning capacity as demonstrated by claimant's inability to resume her prior 
work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
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attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform her regular employment.  Ortiz v. Charles J. Murphy & Co., 964 
P.2d 595 (Colo. App. 1998). 

The Judge found claimant showed it more probably true than not that restrictions 
due to her injury proximately caused her wage loss from November 18, 2011, ongoing. 
The Judge adopted the stipulation of the parties in finding employer is entitled to offset 
short-term disability benefits claimant received against employer’s liability for temporary 
disability benefits. 

The Judge concludes that employer should pay claimant TTD benefits, subject to 
offset for short-term disability benefits, from November 18, 2011, ongoing pursuant to 
the Act. Employer’s request for a penalty against claimant for late reporting should be 
denied, in light of the difficulty in understanding and diagnosing claimant’s condition. 

 

ORDER 

 Based upon the foregoing findings of fact and conclusions of law, the Judge 
enters the following order: 

 1. Employer shall pay, pursuant to fee schedule, for treatment after January 
13, 2012, provided by PA Whittier, Dr. Kleiner, and other providers within the chain of 
referral. 

2. Employer shall pay claimant TTD benefits, subject to offset for short-term 
disability benefits, from November 18, 2011, ongoing pursuant to the Act. 

3. Employer’s request for a penalty against claimant for late reporting is 
denied. 

4. Insurer shall pay claimant interest at the rate of 8% per annum on 
compensation benefits not paid when due. 

5. Issues not expressly decided herein are reserved to the parties for future 
determination. 

6. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, Suite 
1300, Denver, Colorado, 80202. You must file your Petition to Review within twenty (20) 
days after mailing or service of the order, as indicated on certificate of mailing or 
service; otherwise, the Judge's order will be final.  You may file the Petition to Review 
by mail, as long as the certificate of mailing attached to your petition shows: (1) That 
you mailed it within twenty (20) days after mailing or service of the order of the Judge; 
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and (2) That you mailed it to the above address for the Denver Office of Administrative 
Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-
070). For further information regarding procedures to follow when filing a Petition to 
Review, see Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  _December 28, 2012_ 

Michael E. Harr, 
Administrative Law Judge 
Office of Administrative Courts 
 
 
OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-860-562-04 

ISSUES 

 The sole issue determined herein is compensability. 

 

FINDINGS OF FACT 

1. On May 1, 2007, claimant began work for the employer as a production 
laborer.  She then was promoted to a quality assurance worker.  After approximately six 
to eight months of work for the employer, claimant became an administrative assistant 
in the human resources department. 

2. In December 2008, claimant was promoted to senior administrative 
assistant in the business office.  She assisted the executive secretary and performed 
various specific duties, including reviewing expense reports from the sales employees.   
*D was the sales director.  He had no supervisory relationship with claimant, but she 
reviewed his expense reports and also occasionally prepared sales brochures for him.  
Claimant did not know  *D outside work and did not socialize with him. 

3. Claimant had a previous history of abuse by her father, her first husband, 
and the ___ County Sheriff for approximately six to eight months in 1991 or 1992.  She 
did not seek any mental health treatment after these prior incidents. 

4. In addition to working full-time and helping raise her adoptive children, 
claimant also attended college, seeking a business degree. 

5. On July 22, 2010, Dr. Cawlfield, claimant’s personal physician, examined 
claimant, who reported fatigue and stress due to work and school. 
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6. In late 2010,  *D started acting inappropriately toward claimant.  He 
repeatedly winked and stuck out his tongue at claimant.  He commented to claimant that 
she was “hot” and he “wanted her.” 

7. In late 2010,  *D offered to show claimant photographs of his children on 
his company-issued cell phone.   *D displayed photos of his children, followed by one 
photo of his erect penis.   *D commented to claimant that it looked “different in person” 
and wanted to know if she wanted to see it outside of work sometime.  Claimant 
informed  *D that she was not interested. 

8. At that time, claimant did not make any report to her employer about 
sexual harassment by  *D.  Claimant did inform the executive secretary, who was not a 
manager, about  *D’s actions.  Claimant hoped that  *D would not repeat his conduct. 

9. In early 2011,  *D informed claimant that he was trying to create a position 
for an executive assistant in the sales department and that he wanted claimant for that 
job.  Claimant was interested in the job because of the increased salary even though it 
would require working with  *D.  The job, in fact, was never created. 

10. On May 25, 2011, claimant sought care from her personal physician, Dr. 
Snyder, and complained of stress from dealing with her adopted son.  She made no 
mention of job stress. 

11. In the last week of May and first week of June 2011,  *D informed claimant 
that every afternoon he got “horny” and masturbated in his office.  Claimant told  *D that 
he should go home to his wife. 

12. The next day,  *D approached claimant and asked where she was 
yesterday afternoon.  Claimant ignored him. 

13. On Friday, June 3, 2011,  *D asked claimant if she would like to see 
photos of his new boat that he had stored on his i-Pad.  Another employee was in 
claimant’s office at the time.   *D left and claimant asked the other employee to remain 
in her office because she was afraid that claimant was going to try to show her a photo 
of his penis.   *D returned and showed claimant the photos of his boat and one photo of 
his erect penis.  Claimant told  *D to get out of her office and that she did not want to 
see things like that.   

14.  *D left and tried to call claimant, who would not answer the phone.  He 
then sent her an e-mail stating that claimant had him completely confused.  Claimant 
replied to the email and said that she did not feel comfortable seeing his man parts.   *D 
replied, “Did you talk to _ about this?” 

15. Claimant told the coworker about what  *D had done.  Claimant felt afraid 
and asked the coworker to stay and walk claimant to her car.  Over the weekend, 
claimant informed her supervisor about what  *D had done.  The supervisor immediately 
contacted the HR director.  On Monday morning, June 6, the HR director interviewed 
claimant and  *D.   *D was placed on administrative leave pending the investigation.   *D 
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had deleted all photos from his i-Pad.  The executive secretary confirmed that claimant 
had told her about the first incident with the photo of the penis.  On June 10, 2011, the 
employer terminated  *D’s employment. 

16. On June 10, 2011, claimant sought treatment from Ms. Lopez, a licensed 
clinical social worker through an employee assistance program.  Claimant provided a 
history consistent with the alleged events. 

17. Claimant continued to work her regular job duties.  On June 13, 2011,  *D 
returned to the building to remove his personal belongings.  Claimant called the HR 
director and reported that she was concerned for her safety and had physical and 
emotional symptoms from seeing the photos.  She reported that she was obtaining 
treatment from a therapist. 

18. On June 14, 2011, Ms. Lopez reexamined claimant, who was depressed 
and cried easily.  Claimant reported that she felt rebuffed by staff at her workplace.  Ms. 
Lopez noted that claimant was numb and disassociated from the events of her first 
sexual abuse 20 years earlier.  Ms. Lopez diagnosed depression and anxiety. 

19. On June 20, 2011, claimant left work due to her psychological condition.  
Ms. Lopez diagnosed post-traumatic stress disorder (“PTSD”) due to the 1991 and 2011 
events.  Claimant reported feeling unsafe at work and felt that her boss had treated her 
differently.  Claimant reported that she had to stop her college studies because she 
could not concentrate. 

20. Ms. Lopez excused claimant from work and continued to provide individual 
psychotherapy sessions through January 31, 2012.  In the meantime, on July 13, 2011, 
Dr. Snyder examined claimant, who reported headaches and stress because of sexual 
harassment at work one month earlier.  Dr. Snyder diagnosed depression.  On 
September 22, 2011, Dr. Martin reported that he had examined claimant and that she 
was depressed and unable to work for six months. 

21. On September 5, 2011, claimant filed a complaint against the employer 
with the EEOC.  On October 24, 2011, the employer filed a response, which stated that 
claimant was “briefly flashed” two offensive photos, but denied that the employer had 
engaged in any gender discrimination. 

22. Claimant remained off work.  On December 28, 2011, Dr. Martin again 
certified that claimant was unable to return to work at the location of the sexual 
harassment. 

23. On January 31, 2012, Ms. Lopez noted that claimant had not shown much 
improvement after eight months of treatment.  Claimant reported that she felt 
uncomfortable with the fact that Ms. Lopez had a contract with the employer and she 
wanted to transfer her care to Dr. Martin. 
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24. On January 20, 2012, Dr. Martin examined claimant and diagnosed PTSD.  
He again stated that claimant was unable to return to work at the place of the 
harassment and where “no action” had been taken by authorities. 

25. On February 6, 2012, the employer’s representative wrote to Dr. Martin to 
explain that claimant had been shown the two inappropriate photographs, but the 
employer had not tolerated sexual harassment.  The employer asked if Dr. Martin would 
change his opinions about claimant’s ability to return to work.  On March 2, 2012, Dr. 
Martin indicated that he no further comment. 

26. Mr. Beaver, a licensed professional counselor, began to provide individual 
therapy for claimant, who reported a history of two sexual assaults.  She reported that 
her employment had recently been terminated.   

27. On May 15, 2012, Dr. Banjoko examined claimant, who reported that she 
feared retaliation by her former coworkers.  Dr. Banjoko concluded that claimant’s 
trauma was related to the incident with the employer and evoked significant symptoms 
of distress and fear. 

28. On June 18, 2012, claimant began psychotherapy with Spanish Peaks 
Behavioral Health Center.  Claimant reported her history of sexual harassment and 
reported anger, anxiety, and depression. 

29. On August 23, 2012, Dr. Martin wrote to claimant’s attorney that claimant 
continued to suffer fear and anxiety and was on daily medications plus psychotherapy.  
He concluded that claimant continued to be severely permanently mentally impaired 
because of the direct psychological trauma experienced at the employer. 

30. On November 15, 2012, Dr. Martin again wrote to claimant’s attorney that 
the fear and anxiety at work was a direct result of the sexual harassment.  He 
concluded that claimant still suffered severe mental impairment. 

31. Dr. Kleinman performed an independent psychiatric examination for 
respondents.  Dr. Kleinman’s report was not placed in evidence.  The date of the 
evaluation was presumably in November 2011 because claimant discussed the 
evaluation with Ms. Lopez on November 9, 2011.  Dr. Kleinman testified at hearing that 
seeing two photographs of “a penis” over six months would not generally be a traumatic 
event for most of the public.  He also thought that seeing such photos would not evoke 
significant symptoms in an employee in similar circumstances.  Dr. Kleinman also 
testified that claimant perceived alienation by coworkers after she reported the sexual 
harassment, but questioned if she had accurate perceptions.  He agreed that people 
such as claimant with prior psychologically traumatic events were more susceptible to 
further psychological trauma.  He thought that most women would be offended by 
seeing photos of a supervisor’s penis, but he did not think that they would suffer 
significant psychological trauma.  He agreed that many women with claimant’s previous 
history of trauma would respond to the photos in the same way that claimant did.  Dr. 
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Kleinman noted that claimant was distraught when she discussed the molestation by the 
_ Sheriff, but was not distraught when discussing the harassment by  *D.   

32. Claimant has failed to prove by a preponderance of the evidence that she 
suffered an injury arising out of and in the course of her employment.  Claimant’s 
testimony is credible and largely uncontradicted in the record evidence.  Both parties 
have argued about what missing witnesses would say.  The trier-of-fact makes no 
assumptions about what missing witnesses would say.  The events occurred as 
claimant testified.  The sexual harassment was not limited just to two brief glimpses of 
“a penis.”   *D engaged in the several acts of sexual harassment toward claimant over 
the period of several months.  The entire course of conduct, which included verbal and 
nonverbal statements by  *D certainly could be a psychologically traumatic event that is 
generally outside of a worker’s usual experience and would evoke significant symptoms 
of distress in a worker in similar circumstances.   

33. Nevertheless, the record evidence demonstrated that the sexual 
harassment by  *D did not arise out of the conditions of employment, but was personally 
directed by  *D at claimant.  The conditions of employment required very little interaction 
between claimant and  *D.  The only demonstrated workplace connection, other than 
claimant reviewing  *D’s expense reports, is that  *D worked in the same building as 
claimant so that he could direct his unwanted sexual harassment on her.  The record 
evidence does not provide any additional nexus between the conditions of employment 
and claimant’s psychological injury from harassment.   

CONCLUSIONS OF LAW 

1. Claimant must prove that she is a covered employee who suffered an 
injury arising out of and in the course of employment.  Section 8-41-301(1), C.R.S.; see, 
Faulkner v. Industrial Claim Appeals Office, 12 P.3d 844 (Colo. App. 2000); City of 
Boulder v. Streeb, 706 P.2d 786 (Colo. 1985); Pacesetter Corp. v. Collett, 33 P.3d 1230 
(Colo.App. 2001).  If an industrial injury aggravates, accelerates, or combines with a 
preexisting condition so as to produce disability and a need for treatment, the claim is 
compensable.  H & H Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Claimant 
must prove that an injury directly and proximately caused the condition for which 
benefits are sought.  Wal-Mart Stores, Inc. v. Industrial Claim Appeals Office, 989 P.2d 
251 (Colo. App. 1999); Snyder v. Industrial Claim Appeals Office, 942 P.2d 1337 (Colo. 
App. 1997), cert. denied September 15, 1997.  Claimant must prove entitlement to 
benefits by a preponderance of the evidence.  The facts in a workers’ compensation 
case are not interpreted liberally in favor of either claimant or respondents.  Section 8-
43-201, C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, 
after considering all of the evidence, to find that a fact is more probably true than not.  
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).   
 

2. Claimant is alleging a “claim of mental impairment,” which is defined in 
part in § 8-41-301(2)(a), C.R.S. as: 
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[A] recognized, permanent disability arising from an 
accidental injury arising out of and in the course of 
employment when the accidental injury involves no 
physical injury and consists of a psychologically traumatic 
event that is generally outside of a worker’s usual 
experience and would evoke significant symptoms of 
distress in a worker in similar circumstances. 

 
At the close of claimant’s case-in-chief, respondent moved to dismiss, arguing that 
claimant had not made out a prima facie case of mental impairment.  Pursuant to CRCP 
41(b)(1), ruling was deferred until the close of all of the evidence.  Section 8-41-
301(2)(a), C.R.S., provides, “A claim of mental impairment must be proven by evidence 
supported by the testimony of a licensed physician or psychologist.”  This requirement 
for physician or psychologist support for the claim is a separate requirement from that of 
proving the actual existence of the trauma and psychological reaction to the trauma.  
Claimant need not provide actual “testimony” and can provide supporting medical 
evidence by written report.  Esser v. Industrial Claim Appeals Office, 9 P.3d 1218  
(Colo. App. 2000), aff’d. Colorado Dept. of Labor v. Esser, 30 P.3d 189 (Colo. 2001).  
The medical expert must provide supporting evidence on the matters within his 
expertise, namely whether claimant suffered a recognized disability arising from a 
psychologically traumatic event.  Claimant can prove the other required elements of the 
claim of mental impairment through other lay evidence.  Davison v. Industrial Claim 
Appeals Office, 84 P.3d 1023 (Colo. 2004).  Nothing in Davison requires the expert to 
use the exact statutory term "psychologically traumatic event" when testifying to the 
circumstances surrounding the event.  What is required is the presentation of sufficient 
facts such that the ALJ can find that the physician or psychologist finds the existence of 
a psychologically traumatic event or events.  See also, City Of Loveland Police 
Department v. Industrial Claim Appeals Office, 141 P.3d 943 (Colo. App. 2006), Cert. 
Den. September, 11, 2006.  As noted at hearing, Dr. Martin’s written statements 
provided the requisite supporting evidence from a licensed physician.  Upon further 
examination of the evidence and the law, respondent’s motion to dismiss at the 
conclusion of claimant’s case is denied.  Claimant provided record evidence to support 
the claim that she suffered a psychologically traumatic event that is generally outside of 
a worker’s usual experience and would evoke significant symptoms of distress in a 
worker in similar circumstances. 
 

3. This determination, however, does not also mean that claimant prevails on 
her claim for compensation.  In re Questions Submitted by U.S. Court of Appeals, 759 
P.2d 17 (Colo. 1988) (Tolbert) divided willful assaults by coemployees into three 
categories:  (1) those assaults that have an inherent connection with the employment; 
(2) those assaults that are inherently private; and (3) those assaults that are neutral.  
The first and third categories are compensable under the Workers’ Compensation Act, 
but the second category was not compensable.  The first category includes assaults 
that arise over pay, working conditions, and sometimes even just the “friction and strain” 
created by the presence of the two workers in the workplace.  Tolbert noted that the 
assault and rape by the coworker in that case would be a neutral force and, therefore, 
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compensable.  Thereafter, a split of authority developed about the treatment of both 
physical and emotional assaults by coworkers, including instances of sexual 
harassment.  Horodyskyj v. Karanian, 32 P.3d 470 (Colo. 2001) provided clarity.  The 
Supreme Court noted that acts of harassment are highly personal and, except in the 
most unusual cases like Tolbert, will fall into the category of inherently private assaults 
that do not arise out of the employment.  Horodyskyj rejects the contention that a 
sufficient employment nexus is established merely because the workplace brings 
together the two individuals.  Consequently, no workers’ compensation liability existed 
and claimant could proceed with a tort claim against the employer in that case.  
 

4. Claimant’s claim is distinguishable from Public Service of Colorado v. 
Industrial Claim Appeals Office, 68 P.3d 583 (Colo. App. 2003).  In Public Service the 
claimant’s mental disability arose out the retaliation following his testimony in a sexual 
harassment lawsuit by a coworker rather than out of personal acts between the parties 
involved in the sexual harassment lawsuit.  Unlike that case, here claimant has 
demonstrated no actual retaliation in the workplace.  Claimant’s emotional injury arose 
directly out of the sexual harassment by the coworker.  Claimant’s position statement 
contains an extensive explanation of the limits of claimant’s remedies under Title VII of 
the Civil Rights Act, including the difficulty of proving a Title VII claim against the 
employer.  That analysis is not relevant for purposes of this workers’ compensation 
claim.  Claimant argues that an “overly broad” interpretation of Horodyskyj would also 
undermine the purpose of the workers’ compensation act.  Claimant’s argument 
assumes that the act is designed to provide employer liability.  Horodyskyj establishes 
that, without more, the employer is not liable for workers’ compensation benefits due to 
sexual harassment by a coworker who provides the unwanted emotional assault out of 
a personal fixation on claimant.  Claimant, of course, may still have tort claims against 
the individual perpetrator, albeit with the frequent problem of recovering damages from 
defendants without assets.  What claimant does not have is a claim for workers’ 
compensation benefits.    
 

 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation and benefits is denied and dismissed. 

2. If you are dissatisfied with the Judge's order, you may file a Petition to 
Review the order with the Denver Office of Administrative Courts, 633 17th Street, 
Suite 1300, Denver, Colorado, 80202. You must file your Petition to Review within 
twenty (20) days after mailing or service of the order, as indicated on certificate of 
mailing or service; otherwise, the Judge's order will be final.  You may file the Petition to 
Review by mail, as long as the certificate of mailing attached to your petition shows: (1) 
That you mailed it within twenty (20) days after mailing or service of the order of the 
Judge; and (2) That you mailed it to the above address for the Denver Office of 
Administrative Courts. For statutory reference, see section 8-43-301(2), C.R.S. (as 
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amended, SB09-070). For further information regarding procedures to follow when filing 
a Petition to Review, see Rule 26, OACRP.   You may access a petition to review form 
at: http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 31, 2012  ___________________________________ 

Martin D. Stuber 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-839-501-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
she is entitled to permanent total disability (“PTD”) benefits as a result of her work 
injury? 

FINDINGS OF FACT 

1. Claimant was employed as a stocker for Employer.  Claimant suffered an 
admitted injury to her low back on September 13, 2010 while employed with Employer 
when she was trying to get on a pallet to reach boxes that were stacked.  Claimant was 
referred for medical treatment and came under the care of Dr. Lyons with La Plata 
Family Medicine.  Claimant is currently 71 years old. 

2. Claimant underwent a conservative course of treatment with Dr. Lyons 
who provided Claimant with a referral for physical therapy and work restrictions that 
limited Claimant to lifting between 10 to 20 pounds.  On October 22, 2010, Dr. Lyons 
referred Claimant for a magnetic resonance image (“MRI”) of the lumbar spine.  The 
MRI revealed minor desiccation of the L2-3, L3-4 and L4-5 disc spaces.  Dr. Lyons 
noted when Claimant returned to his office on November 9, 2010 that the MRI was 
reassuring.   

3. Dr. Lyons noted by December 10, 2010 that Claimant was doing well and 
recommended Claimant follow up in three weeks after a functional capacity evaluation 
(“FCE”)  at which time he noted he would probably place claimant at maximum medical 
improvement (“MMI”).  When Claimant returned to Dr. Lyons on January 7, 2011 
Claimant reported she reinjured her back doing a simple maneuver getting in and out 
of her jeep.  Despite continued conservative treatment, Claimant did not report 
significant improvement with her symptoms. 

4. Dr. Lyons referred Claimant to Dr. Thruston who recommended pursuing 
an aggressive evaluation for a non-mechanical cause of her back pain.  Dr. Lyons 
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thereafter recommended additional testing including blood work and a bone scan.  Dr. 
Lyons noted the bones scan identified some facet arthropathy at the left lower cervical 
spine and a mild dextroscoliotic curvature of the mid-thoracic spine with some 
patellofemoral arthritic changes.  Dr. Lyons also provided Claimant with medications in 
an attempt to control her subjective reports of pain, including Percocet, Lortab, 
Neurontin and clonazepam.   

5. Dr. Lyons eventually referred Claimant for an FCE on October 5, 2011 in 
anticipation of placing Claimant at MMI.  The FCE placed claimant in the sedentary 
physical demand classification with occasional lifting of six pounds, frequent lifting of 3 
pounds and constant lifting of 1 pound.  Claimant reported to the evaluator that she 
was unable to bend forward, had to squat and then get on her knees to get up and had 
difficulty sleeping at night due to pain.  Claimant reported complaints of fatigue as the 
FCE progressed along with complaints of low back pain, lower extremity numbness 
and feelings that her legs were going to give out.  Claimant reported the following day 
that her pain had increased to 10/10 after the FCE. 

6. Claimant was eventually placed at MMI by Dr. Lyons on January 19, 2012 
with a permanent impairment rating of 14% whole person.  Dr. Lyons noted in his 
January 19, 2012 report that Claimant had attempted facet joint injections performed 
under the auspices of Dr. Wallach that proved to be ineffective.  Dr. Lyons noted 
Claimant had undergone the FCE and opined that Claimant’s symptoms were stable 
and it was unlikely that Claimant would have any improvement or deterioration.  Dr. 
Lyons noted that Claimant would likely continue to intermittently have mild to moderate 
back discomfort that is exacerbated with activity.  Dr. Lyons opined Claimant was 
restricted to a sedentary physical demand classification and recommended 
maintenance medical care. 

7. Claimant was evaluated by Mr. Van Iderstine at the request of her attorney 
for a vocational assessment.  Mr. Van Iderstine spoke with Claimant by telephone on 
July 20, 2012 and provided a preliminary opinion that Claimant was likely permanently 
precluded from returning to work in her geographic area and earning wages in any job, 
even on a part-time basis. Mr. Van Iderstine provided a subsequent report dated 
August 27, 2012 that included a review of her medical records, social history and 
background, education and training, and work history. Based on a his review of 
claimant’s vocational profile, Mr. Van Iderstine’s review of her vocational profile noted 
that the claimant has a high school education which was obtained in 1959 and that she 
is now 70 years old. He noted that she had engaged in some course work at a 
business school and had training as a certified nursing assistant (CNA) and 
phlebotomist, but that her licenses were no longer current.  Mr. Van Iderstine opined 
that Claimant would not be able to return to any of her former employments due to her 
physical limitations as set forth by the FCE and the results of his labor market survey of 
jobs available in the Durango area. Mr. Van Iderstine further noted that Claimant’s was 
unabile to perform the duties of the greeter job for Employer demonstrated an inability 
to sustain this employment. 
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8. Claimant was evaluated by Ms. Beil at the request of Respondents for a 
vocational evaluation.  Ms. Beil met with Claimant on June 15, 2012. Ms. Beil also met 
with Employer to observe positions that Dr. Lyons indicated that the claimant could do 
and to obtain information about the claimant’s employment, detail about the physical 
demands of positions, and hiring. Ms. Beil noted that Claimant has a granddaughter 
who manages various household chores such as laundry, cleaning and grocery 
shopping. Claimant reported that walking and exercise caused increased back pain 
and, consequently she does not do these activities. Ms. Beil noted that Claimant’s work 
history with Employer, as a CNA at the health department in Durango and in private 
duty, and secretarial work in 1986 when she answered telephones, met with potential 
residents, showed apartments and took applications and payments. Claimant kept a 
written ledger of payments. Ms. Beil noted that Claimant had terminated her 
employment with Employer, but was eligible to apply for work in the future.  Ms. Beil 
noted Employer was interested in retaining her as an employee and accommodated 
her medical restrictions, and that continuing employment was available. Ms. Beil 
reported that the claimant resigned her employment. Her initial impression was that 
claimant is employable. Ms. Beil issued a supplemental report dated August 20, 2012, 
that opined that Claimant was capable of working and earning a wage in her regional 
labor market.  Ms. Beil further identified four jobs that Claimant could potentially 
perform in the regional labor market that served as Ms. Beil’s labor market survey.   

9. Claimant testified at hearing that she was offered a job while undergoing 
treatment as a door greeter, but she could not perform the job.  Claimant testified that 
Employer provided her with a stool, but she could not perform the job.  Claimant 
testified she reapplied for this job with Employer when she was asked to do so by her 
attorney.  Claimant testified that she still experiences back pain and will lay down for 
half the day.   

10. Mr. Van Iderstine testified at hearing consistent with his vocational report.  
Mr. Van Iderstine opined that Claimant is between light duty and sedentary duty and 
noted some of her medical providers had identified part time work as being appropriate 
for her.  Mr. Van Iderstine opined that Claimant would need to miss days from work 
because of her complaints of pain and would not be reliable.  Mr. Van Iderstine opined 
Claimant could not return to the types of positions she had performed before and 
opined that Claimant was not employable in her commutable labor market. 

11. On cross-examination, Mr. Van Iderstine agrees that the jobs identified by 
Ms. Biel would be the appropriate types of jobs for Claimant to look at, but did not 
believe Claimant could perform those types of jobs. 

12. Ms. Beil testified at hearing consistent with her report.  Ms. Beil testified 
that Claimant’s job as a greeter for Employer was within the restrictions set forth by Dr. 
Lyons.  Ms. Beil testified that she had identified desk clerk positions noting that these 
jobs would not necessarily require extensive computer work.  Ms. Beil testified that it 
was her opinion that Claimant remained employable in her commutable labor market. 
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13. Ms. Beil testified on cross examination that in her interview with Claimant, 
Claimant told her she could work because of her pain.  Ms. Beil further testified that 
when Claimant returned to work for Employer she was scheduled to work an 8 hour 
shift, but left after working only six hours of the shift.  Ms. Beil testified that this would 
not be acceptable for most employees. 

14. The ALJ finds and concludes that Claimant is restricted from work 
pursuant to the restrictions set forth by Dr. Lyons as a result of her work injury.  The 
ALJ concludes that Claimant’s commutable labor market is the Durango area.  The ALJ 
finds the opinions expressed by Ms. Beil as more credible and persuasive than the 
opinions expressed by Mr. Van Iderstine regarding Claimant’s ability to return to work.  
The ALJ notes that Mr. Van Iderstine’s opinion that Claimant would miss certain 
numbers of days from work per month as a result of her complaints of pain are not 
supported on the whole by the medical records.  The ALJ finds that the Claimant’s 
subjective reports of pain are not sufficient to establish that Claimant would not be 
capable of reliably attending work.  

15. The ALJ concludes based on the opinions of Ms. Beil that Claimant has 
failed to demonstrate that it is more probable than not that she cannot earn wages in 
the same or other employment in her commutable labor market. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2010.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that leads the trier-of-fact, after considering 
all of the evidence, to find that a fact is more probably true than not.  Page v. Clark, 197 
Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation case are not 
interpreted liberally in favor of either the rights of the injured worker or the rights of the 
employer.  Section 8-43-201, supra.  A Workers’ Compensation case is decided on its 
merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 
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3. In order to prove permanent total disability, claimant must show by a 
preponderance of the evidence that he is incapable of earning any wages in the same 
or other employment.  §8-40-201(16.5)(a), C.R.S. (2007).  A claimant therefore cannot 
receive PTD benefits if he or she is capable of earning wages in any amount.  Weld 
County School Dist. RE-12 v. Bymer, 955 P.2d 550, 556 (Colo. 1998).  The term “any 
wages” means more than zero wages.  See, Lobb v. ICAO, 948 P.2d 115 (Colo. App. 
1997); McKinney v. ICAO, 894 P.2d 42 (Colo. App. 1995).  In weighing whether 
claimant is able to earn any wages, the ALJ may consider various human factors, 
including claimant’s physical condition, mental ability, age, employment history, 
education, and availability of work that the claimant could perform.  Weld County School 
Dist. R.E. 12 v. Bymer, 955 P.2d at 550, 556, 557 (Colo. 1998).  The critical test is 
whether employment exists that is reasonably available to claimant under his particular 
circumstances.  Weld County School Dist. R.E. 12 v. Bymer, Id.   

4. The claimant is not required to establish that an industrial injury is the sole 
cause of his inability to earn wages. Rather the claimant must demonstrate that the 
industrial injury is a "significant causative factor" in his permanent total disability. 
Seifried v. Industrial Commission, 736 P.2d 1262 (Colo. App. 1986). Under this 
standard, it is not sufficient that an industrial injury create some disability which 
ultimately contributes to permanent total disability. Rather, Seifried requires the claimant 
to prove a direct causal relationship between the precipitating event and the disability 
for which the claimant seeks benefits. Lindner Chevrolet v. Industrial Claim Appeals 
Office, 914 P.2d 496 (Colo. App. 1995), rev'd on other grounds, Askew v. Industrial 
Claim Appeals Office, 927 P.2d 1333 (Colo. 1996). 

5. As found, Claimant has failed to prove by a preponderance of the 
evidence that she is incapable of earning wages in the same or other employment.  As 
found, the opinions expressed by Ms. Beil on this issue are determined to be more 
credible and persuasive than the contrary opinions expressed by Mr. Van Iderstine. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for permanent total disability benefits is denied and 
dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
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Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 31, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-877-620-01 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
she suffered a compensable injury arising out of and in the course of her employment 
with Employer? 

 If Claimant did prove a compensable injury, whether Claimant has proven 
by a preponderance of the evidence that she is entitled to Temporary Total Disability 
(“TTD”) benefits from January 31, 2012 and continuing? 

 The parties stipulated prior to the hearing that if Claimant’s claim is 
compensable, her average weekly wage (“AWW”) is $557.41. 

 The parties stipulated prior to the hearing to hold the issue of offsets, 
including but not limited to an offset for Claimant’s receipt of long-term disability 
benefits. 

FINDINGS OF FACT 

1. Claimant was employed by Employer as an Assistant Business Manager.  
Claimant’s job duties required her to take care of payroll, accounts receivable and 
accounts payable.  Claimant has been employed with employer for approximately ten 
years.   Claimant testified that on January 30, 2012, she was filing an employee report 
in the payroll file, closed the file drawer and got her foot caught on the file cabinet 
causing her feet to get tangled up and causing Claimant to fall.  Claimant testified she 
landed on her right knee, then on the left knee and found herself on the floor looking up 
at the ceiling.  The accident took place between 11:00 to 11:30 a.m.  Claimant testified 
that the filing cabinets require a key to get into and are normally kept locked. 

2. Claimant suffers from a congenital pre-existing condition called 
osteogenesis imperfect, commonly known as “brittle bone disease”.  Claimant’s pre-
existing condition of osteogenesis imperfect leaves Claimant predisposed to suffering 
from bone fractures as a result of little or no trauma.  Claimant testified that over the 
course of her life she has had at least fourteen (14) fractured bones.  The ALJ notes 
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that the medical records in this case document Claimant telling the emergency room 
(“ER”) physicians that she had at least twenty five (25) prior fractures. 

3. Claimant’s history of fractures include fractures from prior falls, including 
falls in 1985, 1987, 1992, 1994, 1999 and 2007. 

4. After Claimant fell, Claimant called out for help and eventually her 
supervisor, *S found Claimant lying on the ground.  *S testified he took Claimant’s cell 
phone that she was trying to use and called 911.  *S contacted *B, a co-worker, who 
arrived on the scene shortly after *B.   *B testified Claimant appeared dazed and did not 
say much.  Claimant was able to tell *S and *B that she had broken her right femur and 
probably her left femur.  *A, the Assistant Curator of Archeology for Employer, came 
along the accident scene and was told Claimant had fallen.  *A testified that Claimant 
was incredibly calm and informed *A that she had lunch in the microwave and asked 
him to get the lunch out of the microwave.  *A testified that Claimant said something to 
the effect that her feet had gotten tangled up while they waited for the ambulance.  

5. An ambulance arrived some time later and took Claimant to the hospital. 
When the emergency technicians reached Claimant, in preparation for transporting 
Claimant to the emergency room (“ER”), they cut off Claimant’s shoes.  A piece of 
Claimant’s shoelace was found later by *S and the shoelace was entered into evidence. 

6. Claimant introduced photographs at hearing demonstrating the area 
where she fell.  *B provided a diagram indicating how Claimant was positioned on the 
ground after her fall.  The diagram indicates Claimant’s head is close to the filing 
cabinet with her feet away from the filing cabinet. 

7. *B testified at hearing that prior to her injury, Claimant would walk with the 
use of a cane on occasion.  *A testified Claimant would walk slowly and carefully and 
used a cane when she walked.  *A testified that after Claimant fell, her cane was on a 
credenza in front of where Claimant had fallen.  *S testified Claimant was very careful in 
her walking and would frequently use a cane to walk. 

8. Claimant was taken by ambulance to the ER where she was diagnosed 
with an acute fracture of the left femoral neck and an acute fracture of the right femoral 
shaft with left inferior and superior rami.  Claimant was referred for emergency surgery 
with Dr. Wojtkowski. 

9. Dr. Wojtkowski testified at hearing in this matter.  Dr. Wojtkowski testified 
she diagnosed Claimant with osteogenesis  imperrfecta, Type I which is the most minor 
type of osteogenesis imperfecta.  Dr. Wojtkowski testified that the diagnosis of Type I, 
the most minor type of the three types of osteogenesis imperfecta, was based on her 
examination of Claimant and her history of having more than ten prior fractures and 
Claimant’s family history of osteogenesis imperfecta. 

10. Dr. Wojtkowski testified Claimant had displaced fractures, meaning that 
the ends were not touching where they should and that she decided to perform surgery 
on Claimant after determining that Claimant’s fractures would not heal on their own.  Dr. 
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Wojtkowski noted that during surgery, she found blood on the lining of Claimant’s hip 
and noted that this is evidence of an acute fracture.  Dr. Wojtkowski had reviewed a 
statement from Dr. Jacobs that was obtained by Respondents dated May 1, 2012 that 
indicated that Claimant could have had the fractures for two weeks prior to the incident 
and that the fractures could have caused the fall.  Dr. Wojtkowski disagreed with this 
opinion and noted that if the fractures were present for two weeks prior to the fall, 
Claimant would likely not be able to walk.  Dr. Wojtkowski disagreed with Dr. Jacobs 
opinion that Claimant experienced spontaneous fractures and opined that Claimant’s 
fractures were caused by trauma.  Dr. Wojtkowski noted that spontaneous fractures 
would be more common with people who have a more severe form of osteogenesis 
imperfecta and are evidenced by the bending of bones that were not present in 
Claimant’s case.  Dr. Wojtkowski noted that she was aware of prior surgeries Claimant 
had undergone and opined that Claimant’s prior fractures did not contribute to her 
present injury because those fractures had healed.   

11. Dr. Wojtkowski testified that the surgery in this case lasted for 
approximately twelve (12) hours.  Dr. Wojtkowski testified that Claimant had a stroke 
during the surgery and when she awoke from the anesthesia, showed signs of the 
stroke.  Dr. Wojtkowski testified the stroke was probably from the long period of time 
she was under anesthesia.  The ALJ finds the testimony of Dr. Wojtkowski to be 
credible and persuasive. 

12.   According to the ER records, Claimant reported to Dr. Weintraub that she 
“is a bit clumsy, twisted and tripped over her feet just prior to this emergency room visit, 
fell and landed on both knees.” 

13. *S testified at hearing that Claimant kept cabinet keys in her possession 
and that the filing cabinet was locked.  *S testified that after Claimant fell, the keys were 
not still in the filing cabinet.  The photo entered into evidence of the filing cabinet shows 
the plunger being out and shows the filing cabinet in an unlocked state. 

14. *S testified he spoke to Claimant’s husband after the fall on the phone and 
told him of the accident.  *S testified he spoke to Claimant’s husband later in the 
evening at the hospital.  *S testified that he went to the information desk at the hospital 
that evening, but was told that the Claimant was in surgery.  *S testified he went to the 
surgery center, but was directed by the nurse in the station at the surgery center to the 
cafeteria.  *S testified that when he went into the cafeteria, he saw Claimant’s husband 
who informed him that Claimant was in surgery and reported that Claimant wasn’t sure, 
but thought she could have fell or tripped on her shoe or shoelace. 

15. Claimant’s husband denied the conversation with *S took place.  However, 
*S was able to identify Claimant’s sister as being in the cafeteria.  *S testified that the 
next day, he found a shoelace on the floor where Claimant fell.  The ALJ credits the 
testimony of *S regarding the conversations with Claimant’s husband in the cafeteria 
over the testimony of Claimant’s husband that such conversations did not take place.  
The ALJ concludes that based on the recollection of the Claimant regarding where the 
conversation took place, who else was in the cafeteria and the nature of the 
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conversation, that it is more likely than not that *S had the conversation with Claimant’s 
husband in the cafeteria while Claimant was in surgery. 

16. Claimant was referred for an independent medical examination (“IME”) 
with Dr. Jacobs on May 17, 2012.  Dr. Jacobs reviewed Claimant’s medical records, 
obtained a history and performed a physical examination of Claimant.  Dr. Jacobs 
provided several reports in this case, the first dated May 1, 2012 following his review of 
Claimant’s medical records.  Dr. Jacobs opined in this report that it was not more 
medically probable than not that Claimant sustained a work injury that caused her 
femoral fractures.  Dr. Jacobs opined that Claimant could well have had the fractures 
two weeks prior to the incident (spontaneous fractures) and that the presence of the 
spontaneous fractures could have caused Claimant to fall.  Dr. Jacobs also opined that 
if it were not for the osteogenesis imperfecta, the type of fall Claimant experienced 
would not necessarily have caused the type of sever facture and need for surgery that 
Claimant experienced.   

17. Dr. Jacobs issued a second report dated May 8, 2012 after reviewing 
additional records.  Dr. Jacobs expressed concern because the additional medical 
records were apparently heavily redacted.  Dr. Jacobs opinions expressed on May 1, 
2012 did not change after reviewing the additional records.   

18. After the IME on May 17, 2012, Dr. Jacobs issued another report.  Dr. 
Jacobs noted that in his IME, Claimant provided a history of having done some filing, 
came out of the filing area, and caught her left foot on the filing cabinet as she was 
walking to the microwave to remove food.  Claimant reported she fell to her knees and 
was on the floor for approximately five minutes before assistance arrived and an 
ambulance was called.  The paramedics then cut off Claimant’s shoelaces and her 
clothing to examine her lower extremities.   

19. Dr. Jacobs noted Claimant’s mother suffered from osteogenesis 
imperfecta along with her two sisters.  Dr. Jacobs noted Claimant was diagnosed with 
osteogenesis imperfecta at age 30 when her daughter was diagnosed with 
osteogenesis imperfecta after a fracture was diagnosed with osteogenesis imperfecta.  
Dr. Jacobs noted after his examination his opinion did not change and opined that there 
was no clear cut objective evidence that an injury at work resulted in Claimant’s bilateral 
femoral fractures.   

20. Dr. Jacobs testified at hearing in this matter.  Dr. Jacobs noted that 
Claimant was defensive during his examination and noted that Claimant could not 
remember much about the details of her fall.  Dr. Jacobs opined that the most important 
part of Claimant’s accident history was the history she gave initially, which involved 
tripping over her own feet or stumbling or being clumsy.  Dr. Jacobs noted that Claimant 
had a history of a number of pelvic fractures that were not healed and that Claimant 
walked with a limp.  Dr. Jacobs also testified that the ER physicians that examined 
Claimant after her fall noted she had some pelvic tenderness in their examination.  Dr. 
Jacobs theorized that Claimant sustained the fractures spontaneously prior to the fall 
and the spontaneous fractures led to the fall, or that the fracture were a consequence of 
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the fall, but the fall was a consequence of something that happened, tripping over her 
own feet, or the weakness in her bones or the previous fractures that had occurred 
already to weaken those areas or that Claimant sustained a fracture without a true fall.  
Dr. Jacobs also opined that Claimant’s prior fractures could have caused an unstable 
gait the led to Claimant’s fall.  Dr. Jacobs opined that if not for Claimant’s osteogenesis 
imperfecta, she would not have suffered the broken femurs during the fall, and may not 
have fallen at all. 

21. Following Claimant’s fall, Claimant was treated for her injuries with therapy 
to help Claimant recover from the stroke she suffered while under anesthesia.  Claimant 
remained hospitalized for a period of time and then followed up with Dr. McLaughlin on 
February 21, 2012.  Dr. McLaughlin noted that Claimant reported a history of putting 
files into a filing cabinet, and as she turned from the filing cabinet, she was turning to go 
to the other end of the room where she had some food in a microwave oven when her 
foot struck the side of another 2-drawer filing cabinet that was a few inches to the left of 
the one she had been putting files in. 

22. According to the evidence at the hearing, Claimant tripped and fell while at 
work on January 30, 2012.  The evidence establishes multiple possibilities for 
Claimant’s fall, including the following: 

• Claimant got her feet tangled up, based on the testimony of *A as to 
Claimant’s explanation while she was lying on the ground; 

• Claimant simply tripped and fell, based on Claimant’s statement to the 
ambulance technicians; 

• Claimant tripped on the carpet, based on Claimant’s statements to the 
physicians in the ER; 

• Claimant tripped because she is clumsy and simply tripped over her own 
feet, based on Claimant’s statement to Dr. Weintraub in the ER; 

• Claimant tripped over her shoelace, according to her husband’s statement 
to *S; 

• Claimant’s feet got “hung up on the floor”, according to the report of injury 
to the insurer; 

• Claimant got her foot caught on the file cabinet while walking to the 
microwave and tripped, according to her statement to Dr. McLaughlin and 
her testimony at hearing; 

• Claimant’s osteogenesis imperfecta resulted in a spontaneous fracture of 
both femurs within the two weeks prior to the fall and the spontaneous 
fractures caused Claimant to fall according to the theory expressed by Dr. 
Jacobs; 
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• Claimant’s osteogenesis imperfecta caused Claimant to walk with an 
altered gait resulting in instability and caused Claimant to fall according to 
the theory expressed by Dr. Jacobs. 

23. The ALJ determines based upon the testimony at hearing and the medical 
records entered into evidence, the record establishes that it is more likely than not that 
the Claimant was walking to the microwave from her desk when she tripped and fell due 
to her own clumsiness.  The ALJ determines that there is insufficient evidence to 
establish that the Claimant tripped over the filing cabinets or tripped over any defect in 
the carpet before falling to the ground.  The ALJ also finds that Claimant did not fall as a 
result of her osteogenesis imperfecta, but instead simply because of her own 
clumsiness. 

24. The ALJ determines that as a result of the fall, Claimant hit the ground on 
her knees and suffered two fractured femurs.  The ALJ determines that the fractured 
femurs were the result of Claimant’s fall to the ground, combined with her osteogenesis 
imperfecta, but the osteogenesis imperfecta did not contribute to the fall. 

25. Respondents argue that based on the fact that the Claimant’s injury was 
caused by a fall in which she merely tripped, the fall is unexplained and therefore, not 
compensable.  The ALJ disagrees.  Instead, crediting the medical records and the 
testimony of the witnesses who attended Claimant immediately after her injury, 
Claimant reported that her feet got caught up and caused her to fall.  The evidence 
establishes that Claimant fell while on her way to get food out of the microwave on the 
property of the employer during working hours.  Therefore, because the fall is not 
“unexplained”, Claimant’s injury is compensable.  

26. The ALJ explicitly rejects as unpersuasive the argument set forth by Dr. 
Jacobs testimony that Claimant’s osteogenesis imperfecta contributed to Claimant’s fall 
either by causing her to have an unstable gait or by having spontaneous fractures that 
resulted in Claimant’s fall.  While it is true that Claimant used a cane to walk and the 
medical records document Claimant’s complaints of pelvic pain two weeks prior to her 
fall, the ALJ finds that the fall was the result of Claimant’s negligence and clumsiness 
and not her osteogenesis imperfecta.   

27. The ALJ further rejects the argument that Claimant’s injury is the result of 
a pre-existing condition requiring Claimant to establish a “special hazard” of her 
employment.  The “special hazard” requirement involves idiopathic injuries in which 
Claimant’s pre-existing condition is the direct cause of the injury.  Therefore, if Claimant 
had fallen because of the osteogenesis imperfecta, she would have been required to 
demonstrate that her injuries involved a special hazard of employment.  However, 
where Claimant’s fall is not caused by an idiopathic or pre-existing condition, the mere 
fact that Claimant has osteogenesis imperfecta does not make her injuries non-
compensable under the Colorado Workers’ Compensation Act. 

28. For instance, if Claimant did not have osteogenesis imperfecta, her fall 
could have still resulted in contusions or lacerations that would have required medical 
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treatment and have been a compensable injury.  The mere fact that Claimant’s injuries 
are more severe because of her osteogenesis imperfecta does not make Claimant’s 
injury then non-compensable because her injuries are severe. 

29. The ALJ credits the testimony of the Claimant and the medical records 
and determines that Claimant has proven that it is more probable than not that as a 
result of the work injury, she was off of work for more than three shifts and that she left 
work as a result of her disability.  The evidence demonstrates that Claimant was 
hospitalized for more than a week and Claimant testified that she had not returned to 
work since her injury.   

CONCLUSIONS OF LAW 

1 The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2011.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, C.R.S., 2011.  A Workers’ Compensation 
case is decided on its merits.  Section 8-43-201, supra. 

2 The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  The fact that an employee has suffered a previous disability or 
impairment or received compensation therefore shall not preclude compensation for a 
later injury or for death.  Section 8-42-104(1), C.R.S.  An employee’s temporary total 
disability, temporary partial disability, or medical benefits shall not be reduced based on 
a previous disability.  Section 8-42-104(3), C.R.S. 2012. 

3 Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of his employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to 
occur “in the course of” employment, the claimant must demonstrate that the injury 
occurred in the time and place limits of his employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” 
employment, the claimant must show a causal connection between the employment and 
the injury such that the injury has its origins in the employee’s work related functions 
and is sufficiently related to those functions to be considered a part of the employment 
contract.  Id.  Whether there is a sufficient “nexus” or relationship between the 
Claimant’s employment and his injury is one of fact for resolution by the ALJ based on 
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the totality of the circumstances.  In re Question Submitted by the United States Court 
of Appeals, 759 P.2d 17 (Colo. 1988).  

4 To prove that the injury arose out of the employment, the claimant must 
establish “a direct causal relationship between [her] employment and [her] injury.  Finn 
v. Industrial Commission, 165 Colo. 106, 109, 437 P.2d 542 544 (1968).   

5 Respondents argue that based on the fact that the Claimant’s injury was 
caused by a fall in which she merely tripped, the fall is unexplained and therefore, not 
compensable.  The ALJ disagrees.  While it is true that unexplained falls are not 
compensable under the Colorado Workers’ Compensation Act, falls that are the result of 
the employee tripping over her feet or being otherwise clumsy can be compensable. 

6 The Workers’ Compensation Act of Colorado is a “no fault” system which 
provides for compensation even though the employee was negligent and the employer 
was not negligent.  Colorado Springs Disposal v. Industrial Claim Appeals Office, 58 
P.3d 1061 (Colo. App. 2002).  Where the injured workers falls because she was 
negligent, and that supports the determination that the fall was not “unexplained”, it is 
not necessary to show exactly what the claimant did to be negligent, such as mis-
stepping or tripping over one foot or the other.  See Schaffhauser v. National Jewish 
Medical Center, Industrial Claim Appeals Office, W.C. No. 4-815-335 (August 29, 2011).  
Respondents argue that based on the fact that the Claimant’s injury was caused by a 
fall in which she merely tripped, the fall is unexplained and therefore, not compensable.  
The ALJ disagrees.  While it is true that unexplained falls are not compensable under 
the Colorado Workers’ Compensation Act, falls that are the result of the employee 
tripping over her feet or being otherwise clumsy can be compensable.  See 
Schaffhauser v. National Jewish Medical Center, supra.  Moreover, where the fall is the 
result of Claimant’s negligence, it is not necessary to show exactly what the Claimant 
did to be negligent.  Id. 

7 As found, Claimant’s injury occurred while she was walking from her desk 
to get food from the microwave on the employer’s premises during working hours.  As 
found, Claimant was within the course and scope of her employment when she fell and 
suffered the injury.   

8 Respondents argue that Claimant’s injury is not compensable as the injury 
was precipitated by a pre-existing condition brought by the claimant to the workplace.  
The ALJ is not persuaded.  An otherwise compensable injury does not cease to arise 
out of employment because it is partially attributable to a pre-existing physical infirmity 
of the employee.  National Health Laboratories v. Industrial Claim Appeals Office, 844 
P.2d 1259 (Colo. App. 1992).  Rather, an injury which results from the concurrence of a 
pre-existing condition and a special hazard of employment is compensable.  H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause 
of the accident is a preexisting idiopathic disease or condition, the resulting disability is 
compensable if the conditions or circumstances of employment have contributed to the 
accident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 P.2d 
150 (Colo. App. 1989).  To be an employment hazard for this purpose, the employment 
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condition must not be a ubiquitous one; it must be a special hazard not generally 
encountered.   

9 As found, Claimant’s fall in this case was not the result of her 
osteogenesis imperfecta, but rather her own negligence and clumsiness.  As found, the 
fact that the Claimant suffers from osteogenesis imperfecta does not require the 
Claimant to then have the increased burden of proof to show a “special hazard” of her 
employment where the injury is the result of the fall.   Otherwise, employees with the 
pre-existing condition of osteogenesis imperfecta would have to demonstrate in each 
case involving a fracture that the injury was the result of a “special hazard” of their 
employment. 

10 The ALJ finds that Claimant has demonstrated that she suffered an 
accident (tripping and falling) while at work that resulted in an injury (fractured femurs 
bilaterally).  This is not a situation where the Claimant suffered a fracture (or an injury) 
without an accident.   

11 To prove entitlement to temporary total disability (TTD) benefits, claimant 
must prove that the industrial injury caused a disability lasting more than three work 
shifts, that he left work as a result of the disability, and that the disability resulted in an 
actual wage loss.  PDM Molding, Inc. v. Stanberg, 898 P.2d 542 (Colo. 1995).  Section 
8-42-103(1)(a), supra, requires claimant to establish a causal connection between a 
work-related injury and a subsequent wage loss in order to obtain TTD benefits.  PDM 
Molding, Inc. v. Stanberg, supra.  The term disability, connotes two elements:  (1) 
Medical incapacity evidenced by loss or restriction of bodily function; and (2)  
Impairment of wage earning capacity as demonstrated by claimant's inability to resume 
his prior work.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  There is no statutory 
requirement that claimant establish physical disability through a medical opinion of an 
attending physician; claimant's testimony alone may be sufficient to establish a 
temporary disability.  Lymburn v. Symbios Logic, 952 P.2d 831 (Colo. App. 1997).  The 
impairment of earning capacity element of disability may be evidenced by a complete 
inability to work, or by restrictions which impair the claimant's ability effectively and 
properly to perform his regular employment.  Ortiz v. Charles J. Murphy & Co., 964 P.2d 
595 (Colo.App. 1998).   

12 As found, Claimant has proven by a preponderance of the evidence that 
the industrial injury resulted in a disability lasting more than three work shifts, and that 
she left work as a result of the disability and that the disability resulted in an actual wage 
loss.  Any issues involving offsets for disability benefits Claimant received is reserved 
for future determination. 

ORDER 

 It is therefore ordered that: 

1. Respondents’ shall pay reasonable medical benefits necessary to cure 
and relieve the Claimant from the effects of the industrial injury. 
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2. Respondents shall pay Claimant TTD benefits beginning January 31, 2012 
and continuing until terminated by law. 

3. The insurer shall pay interest to claimant at the rate of 8% per annum on 
all amounts of compensation not paid when due. 

4. All matters not determined herein are reserved for future determination. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 21, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-878-608-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
she suffered a compensable injury arising out of and in the course of her employment 
with Employer? 

 If Claimant has proven a compensable injury, the parties have stipulated 
that the medical treatment Claimant received was reasonable and necessary to cure 
and relieve the Claimant from the effects of the industrial injury. 

FINDINGS OF FACT 

1. Claimant was employed as a front desk clerk for employer.  Claimant’s job 
duties included checking in guests to the hotel and checking guests out of the hotel.  
Claimant testified that on January 25, 2012, while checking a guest into the hotel, she 
leaned forward to get a key when her foot got stuck on the safety mat on which she was 
standing and caused her to fall.  Claimant testified she was wearing shoes that she 
purchased through Employer, but was not required by Employer to wear these specific 
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shoes while working.  Claimant testified that when he foot stuck on the mat, she rolled 
her ankle and fell hitting her right wrist on the desk. 

2. Claimant called for assistance and the manager came and called an 
ambulance.  Claimant was taken by ambulance to the Emergency Room (“ER”) where 
she underwent x-rays of her wrist.  Claimant testified that she asked for x-rays of her 
ankle, but did not receive treatment for her ankle in the ER. 

3. According to the records from the ambulance, Claimant reported that she 
had twisted her ankle on January 21, 2012 and had taken her ankle brace off to readjust 
the brace when she turned wrong causing her to fall to the ground with her arm out 
stretched.  According to the records from the ER, Claimant reported right wrist pain after 
falling.  Claimant reported to the ER physicians that her left ankle went out from under 
her and she fell breaking her fall with her right hand outstretched.  X-rays of the right 
wrist showed a non-displaced transverse fracture present in the distal radial metaphysis 
with no evidence for intraarticular extension. 

4. Claimant followed up with Dr. Sauerbrey the following day. Claimant 
reported to Dr. Sauerbrey that she fell the previous day at work and was seen in the ER 
where she was diagnosed with a fracture.  Claimant also reported that she may have re-
injured her ankle in the fall.  Claimant reported to Dr. Sauerbrey that she sprained her 
left ankle five (5) days earlier while dancing.  Dr. Sauerbrey referred Claimant for x-rays 
of her left ankle that showed no fracture and normal mortis.  Dr. Sauerbrey diagnosed 
Claimant with a non-displaced right distal radius fracture and a left ankle sprain and 
provided Claimant with a short arm cast.   

5. An Employer’s First Report of Injury was completed on January 26, 2012 
that noted Claimant’s injury occurred when she was adjusting the brace on her ankle, 
he turned and the ankle gave way and fell.  The First Report of Injury was filled out by 
Ms. Wade, a manager for Employer who testified that the information was obtained from 
statements Claimant made after the ambulance was called and before it arrived. 

6. Claimant testified at hearing that she had purchased the ankle brace five 
(5) days earlier after she injured her ankle dancing.  Claimant testified that she was 
wearing the ankle brace when she fell.  Claimant testified her ankle was sore, but not 
unstable and the ankle brace helped with the pain she was experiencing.  Claimant 
testified that she made the statement to the ambulance personnel about taking the 
brace off to readjust because at that time she was in so much pain, she wasn’t thinking 
clearly. 

7. A notice of contest was filed by Respondents on February 16, 2012 
denying liability for Claimant’s injuries as not having arisen out of and in the course of 
her employment with Employer.  Claimant and her mother authored a letter to the 
insurance carrier on February 17, 2012 that outlined Claimant’s injury.  Claimant 
testified that she dictated this letter and her mother typed it.  Claimant authored a similar 
letter dated February 23, 2012 that included Claimant’s name and Ms. Wade’s name on 
the signature line that requested review of the claim and payment of the medical bills.  
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Claimant testified that she had spoken to Ms. Wade who had given Claimant approval 
to attach her name to the letter, but could not recall if she had shown Ms. Wade the 
letter.   

8. According to the February 23 letter, Claimant stepped sideways to grab a 
key, lost her footing and fell.  Claimant reported she was standing on a stress mat, and 
stepped slightly off the mat when she fell.  Claimant reported the fall broke her right 
wrist and tore ligaments in her left ankle.  Claimant reported she had sprained her ankle 
while dancing on January 21, 2012, but was functioning quite well and had not had any 
pain or other problems with her ankle.  The letter reported that Claimant’s mother had 
arrived while the ambulance personnel were there and offered to take Claimant to the 
hospital, but *A said, “Let her go in the ambulance – it’s Workers’ Comp.”  According to 
the letter, Claimant advised the insurer that it was Claimant’s foot rolling off the stress 
mat that caused her to fall and break her wrist and further injure the ankle.  The letter 
contained *A’s name at the bottom of it making it appear that it was from the Claimant 
and *A. 

9. *A denied on examination having given Claimant permission to attach her 
name to the letter.  *A testified that she reviewed the February 17, 2012 letter that 
contains only Claimant’s name and told Claimant it “looked fine” but did not agree or 
disagree with the letter.  *A further denied having made a statement regarding the injury 
being covered under workers’ compensation before the ambulance was called. 

10. Claimant testified at hearing that when she went to step, the mat caused 
her foot to stick and thereby caused her to fall.   

11. The ALJ finds the testimony of *A to be more credible and persuasive than 
the testimony of the Claimant.  The ALJ finds and determines that based on the 
statements Claimant made immediately after the injury, she was wearing an ankle brace 
after a prior injury to her ankle and she likely was adjusting the brace while at work.  
Claimant then began to check in a guest and, during the course of checking in the 
guest, stepped and rolled her already weakened ankle causing her to fall and fracture 
her ankle. 

12. The ALJ notes that Claimant’s statements in her February 23, 2012 letter 
sent to the insurer after her case was denied serve to undermine her claim.  
Specifically, by attaching the name of her supervisor to the letter without the permission 
of the supervisor calls into question the veracity of the Claimant’s testimony at hearing.  
Moreover, the February 23, 2012 letter indicates that Claimant was not experiencing 
any pain with her left ankle prior to her fall, but this information is contradicted by 
Claimant’s reports to the medical providers and her testimony at hearing.  Claimant 
reported to the ambulance personnel that she was adjusting her brace when she fell.  It 
would make no sense for Claimant to be wearing the brace if she didn’t have pain or 
instability in her ankle.  Likewise, the ER records document that Claimant was adjusting 
her brace when she fell, undermining her statement in the February 23, 2012 letter that 
she wasn’t having problems with her ankle prior to the fall.  Finally, Claimant testified at 
hearing that the brace helped with the pain she experienced in her ankle, but denied 
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having any instability in the ankle, thereby undermining her statement that she wasn’t 
having any “pain or other problems with it” as referenced in the February 23, 2012 letter. 

13. Based on the totality of the circumstances, including the ambulance 
reports, the ER records and the records from Claimant’s treating physicians, the ALJ 
finds that it is more likely than not that the Claimant’s fall was caused by problems with 
her ankle that resulted in instability and resulting in Claimant’s fall, are thereby being the 
result of an idiopathic condition.  The ALJ finds that there is insufficient evidence of any 
special hazard of Claimant’s employment that would have resulted in her fall being 
compensable.  The ALJ further finds that Claimant fell and landed on an outstretched 
arm.  The ALJ finds that the fall was caused by Claimant rolling her ankle, and not her 
shoe sticking to the stress mat.  The ALJ finds that the existence of the stress mat 
where Claimant was standing did not create a special hazard of employment, as this 
was a mat that was ¼ inch thick and did not contribute to her fall.  The ALJ further finds 
insufficient evidence to establish that Claimant’s shoe stuck to the mat based on her 
statements to the ambulance personnel and ER physicians. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2011.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-42-101, 
C.R.S.  A preponderance of the evidence is that which leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, C.R.S., 2011.  A Workers’ Compensation 
case is decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to 
a conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  The fact that an employee has suffered a previous disability or 
impairment or received compensation therefore shall not preclude compensation for a 
later injury or for death.  Section 8-42-104(1), C.R.S.   

3. Claimant must show that the injury was sustained in the course and scope 
of his employment and that the injury arose out of his employment.  The “arising out of” 
and “in the course of” employment criteria present distinct elements of compensability.  
Madden v. Mountain West Fabricators, 977 P.2d 861 (Colo. 1999).  For an injury to 
occur “in the course of” employment, the claimant must demonstrate that the injury 
occurred in the time and place limits of his employment and during an activity that had 
some connection with his work-related functions.  Id.   For an injury to “arise out of” 
employment, the claimant must show a causal connection between the employment 
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and the injury such that the injury has its origins in the employee’s work related 
functions and is sufficiently related to those functions to be considered a part of the 
employment contract.  Id.  Whether there is a sufficient “nexus” or relationship between 
the Claimant’s employment and his injury is one of fact for resolution by the ALJ based 
on the totality of the circumstances.  In re Question Submitted by the United States 
Court of Appeals, 759 P.2d 17 (Colo. 1988). 

4. Respondents argue that Claimant’s injury is not compensable as the injury 
was precipitated by a pre-existing condition brought by the claimant to the workplace.  
The ALJ agrees. 

5. Even thought Claimant’s fall occurred in the course of her employment, 
there is no presumption that it arose out of her employment.  See Finn v. Industrial 
Commission, 165 Colo. 106, 109, 437 P.2d 542, 544 (1968) (because the claimant has 
the burden of proving “a direct causal relationship between [her] employment and [her] 
injury,” no “presumption exists that an employee found injured on [her] employer’s 
premises is presumably injured from something arising out of [her] work”).  The ALJ 
would note, however, that this is not the case of an unexplained fall necessarily.  
Instead, the evidence established at hearing that the fall was explained and it was 
likely caused by the injury Claimant sustained five days earlier for which she was 
wearing a brace.  As found, the ALJ credits the reports from the ambulance and the ER 
and determines that the evidence establishes that Claimant’s weakened condition 
involving her left ankle directly led to her fall at work on January 25, 2012. 

6. This does not, however, end the legal analysis as to whether Claimant’s 
injury is compensable. 

7. An otherwise compensable injury does not cease to arise out of 
employment because it is partially attributable to a pre-existing physical infirmity of the 
employee.  National Health Laboratories v. Industrial Claim Appeals Office, 844 P.2d 
1259 (Colo. App. 1992).  Rather, an injury which results from the concurrence of a pre-
existing condition and a special hazard of employment is compensable.  H&H 
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).  Thus, even if the direct cause 
of the accident is a preexisting idiopathic disease or condition, the resulting disability is 
compensable if the conditions or circumstances of employment have contributed to the 
accident or to the injuries sustained by the employment.  Ramsdell v. Horn, 781 P.2d 
150 (Colo. App. 1989).  To be an employment hazard for this purpose, the employment 
condition must not be a ubiquitous one; it must be a special hazard not generally 
encountered. 

8. In this case, there is insufficient evidence to establish that Claimant’s 
injury was caused in part by a special hazard of employment.  As found, Claimant’s fall 
was caused by her left ankle giving out due to a pre-existing infirmity and no caused by 
the existence of the stress mat where Claimant was standing.  The ALJ further finds 
insufficient evidence to establish any other special hazard of employment that would 
otherwise make her injury compensable. 
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ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for compensation is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 21, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
 
 

OFFICE OF ADMINISTRATIVE COURTS 
STATE OF COLORADO 
WORKERS’ COMPENSATION NO. WC 4-863-381-02 

ISSUES 

 Whether Claimant has proven by a preponderance of the evidence that 
Colorado has jurisdiction over the fatal injuries sustained by Decedent for the purposes 
of ordering Workers’ Compensation death benefits to be paid to Claimant under the 
Colorado Workers’ Compensation Act? 

 If Colorado does have jurisdiction, whether Insurer has overcome the 
presumption that Claimant was wholly dependent? 

FINDINGS OF FACT 

1. Claimant and Decedent were married in Mexico on December 29, 2010.  
Claimant and Decedent had one infant child together who was born on September 24, 
2010.  Claimant and her child are residents of Mexico.  Decedent was a resident of Ohio 
who would travel to Mexico to live with his wife and child.  Decedent would return to the 
United States to work and would send money to Claimant and their infant child for 
support. 
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2. Mr. *F, Decedent’s father-in-law, was employed with Employer out of *M, 

Colorado.  Employer is a Colorado company operating out of *M, Colorado.  Employer 
obtained Workers’ Compensation Insurance through Insurer for its employees.  Mr. *F 
testified that Claimant and Decedent would live together in Mexico at his house when 
Decedent was in Mexico. 

 
3. Employer is a property management and real estate development 

company owned by *B.  *B testified that his company employs laborers to perform 
property management duties on properties owned by Employer and to perform 
construction on the sites of real estate that the company develops.  In this case, 
Employer was developing property to be sub-divided and sold to home builders for 
construction of houses on the individual lots.  In preparation for the lots to be sold, 
Employer would hire laborers to prepare the lots for construction.  Employer obtained 
and developed lots in _, North Dakota.  Employer broke ground on this project 
approximately June 9, 2010.  Employer was developing 133 lots to sell to builders for 
residential development.  Employer would rotate employees between *M, Colorado and 
_, North Dakota depending on need.  *B testified he has had workers’ compensation 
insurance for Employer continuously since 1986. 

 
4.  *B testified that much of the work in North Dakota was performed during 

the period of April through November because of weather.  During these months, the 
employees for Employer would travel from *M to _, North Dakota.  *B testified that the 
employees completed a model home where the employees would stay while doing the 
work on the development.  *B testified that he was informed that his workers’ 
compensation insurance would cover him for injuries sustained by employees while 
working in North Dakota.   

 
5. Insurer provides workers’ compensation insurance to Employer.  However, 

pursuant to the contract, the workers’ compensation insurance is limited to injuries by 
employees covered under Colorado jurisdiction. 

 
6. Mr. *F testified he worked for Employer in North Dakota.  Mr. *F testified 

that he would travel from Mexico to *M, Colorado on a work visa and he would live in a 
trailer in *M while working for Employer.  Mr. *F testified that he and other employees of 
Employer would work in North Dakota from approximately March until November 
performing work such as digging holes for foundations.   Mr. *F testified he traveled 
from *M, Colorado to North Dakota with his Supervisor, *S, who also went by the name 
“*T”.  Mr. *F testified that he and four other employees traveled from Colorado to North 
Dakota with *T and stayed in North Dakota in a trailer.  Mr. *F testified that after 
construction picked up, the employees would stay in a model home that had been built.  
Mr. *F testified that he would travel from Colorado to North Dakota and work for one 
month, then travel to Colorado for one week.   Mr. *F testified that the employees would 
then travel back to North Dakota after their week was up.   
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7. Mr. *F testified that Decedent had previously asked him to try to help him 
obtain a job with Employer.  Mr. *F testified that when they returned to Colorado at the 
beginning of July, 2011, he was informed by “*T” that one of the employees was not 
coming back with the other laborers when they returned to North Dakota.  Mr. *F 
testified that *T asked him if he knew anyone who was looking for a job, and Mr. *F 
answered affirmatively and suggested his son-in-law.  Mr. *F testified *T informed him 
that if his son-in-law could get to _, North Dakota, he would have a job for him.   

 
8. Mr. *F testified that *T told him in a conversation over the phone to contact 

Decedent regarding the job.  Mr. *F testified that when he got back to North Dakota, he 
contacted Decedent and informed him that there was a position open with Employer 
because one of the employees was not returning to North Dakota.  Mr. *F testified that 
*T did not travel with the other employees from Colorado back to North Dakota in the 
beginning of July 2011.  Mr. *F testified that the job Decedent was offered was in North 
Dakota, but if work became available in Colorado, Decedent may be able to work in 
Colorado. 

 
9. Decedent obtained travel from Ohio to _, North Dakota through his 

parents.  On July 8, 2011, Decedent flew from Dayton, Ohio to Denver International 
Airport (“DIA”).  Decedent had a layover at DIA before flying from DIA to _, North 
Dakota.  Mr. *F testified he talked to Decedent on July 8, 2011 and was informed that 
his plane was delayed due to rain.  Mr. *F then made arrangements with a co-worker 
who was not an employee of Employer1

 

 who provided Mr. *F with transportation to the _ 
airport to pick up Decedent.  Decedent was only in Colorado during the layover and did 
not leave the grounds of DIA. 

10. Mr. *F testified that it was his understanding that Decedent would be hired 
on arriving in North Dakota and that the job was a “sure thing”.  Mr. *F testified he was 
unaware of any conversations Decedent and *T had regarding employment.  Mr. *F 
testified that Decedent lived with himself and two other employees in a trailer in _ upon 
arriving. 

 
11. *S (*T) testified that he was an employee of Employer and would hire 

employees for jobs for Employer.  *S testified that when he needed workers he would 
look for workers and would have them fill out the requisite forms along with social 
security paperwork and would send the paperwork to the Employer’s office in *M, 
Colorado.  *S testified he was Mr. *F’ supervisor.  *S testified Mr. *F’ job duties included 
operating a skidster and performing labor.  *S testified he was in Colorado when he was 
contacted by Mr. *F who inquired with *S if they could give Decedent work.  *S testified 
he told Mr. *F that Employer could hire Decedent during this phone conversation.  *S 
testified he traveled to North Dakota on either Monday or Tuesday after the phone 
conversation and Decedent was already in North Dakota.   *S provided conflicting 
testimony regarding whether he authorized Decedent to be hired prior to *S arriving in 
North Dakota.  However, from a review of the testimony in its entirety, it is apparent that 
                                                 
1 Mr. _ testified he did not know this person’s name.  Based on Mr. _’ description, the ALJ concludes that 
this person was likely a subcontractor performing work on the same site as the Employer’s employees. 
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*S did not speak to Decedent until after both he and Decedent had arrived in North 
Dakota.  It is also apparent that Decedent arrived in North Dakota prior to *S arriving 
back from his trip home to Colorado in July 2011.  *S also testified that he hired 
Decedent to work in Colorado as there was work to be performed in Colorado that was 
available for Decedent. 

 
12. *S testified he gave Decedent paperwork to fill out and Decedent 

completed the paperwork that was then faxed to Employer in *M, Colorado.  According 
to the Employer’s documents filled out by Decedent, Decedent completed his W-4 form, 
and his I-9 form on July 9, 2011.  Decedent was paid for work beginning July 9, 2011.  
The paperwork was faxed to Employer in *M and signed by *R on July 11, 2011.    *S 
testified that Decedent was performing work for Employer prior to completing his paper 
work.  *S further testified he had Decedent post date the paperwork when he filled it out.  
*S testified Decedent filled out the paperwork on or about July 11, 2011.  *S testified 
that Decedent would have been given work in Colorado  

 
13. *R testified at hearing that signed the paperwork confirming Decedent had 

provided the necessary documentation in *M, Colorado on July 11, 2011.  *R testified at 
hearing that Employer does not have any employees from North Dakota, but Employer 
had to withhold state income taxes for North Dakota.  Employer reported Decedent as a 
new hire to the State of Colorado on July 27, 2011  Decedent was paid bi-weekly and 
had federal withholding, social security, medicare withholding and North Dakota state 
taxes taken out of his paychecks. 

 
14. Based on the testimony of *S, the ALJ makes the following factual 

findings.  *S did not speak to Decedent directly until both he and Decedent were in 
North Dakota.  *S did speak on the phone to Mr. *F while Mr. *F was in North Dakota 
and *S was in Colorado.  *S has authority to hire employees for Employer.  Mr. *F does 
not have authority to hire employees for Employer.  *S was aware that Decedent was 
Mr. *F’ son-in-law.  *S had not met Decedent before he arrived in North Dakota in July 
2011.    *S testified that all employees for Employer were from Colorado that traveled to 
North Dakota for the project. 

 
15. *B testified at hearing and confirmed that *S is the superintendant of all 

employees outside of the office and has the ability to hire and fire employees for 
Employer.  *B testified he met Decedent in July 2011 and shook hands with him when 
he was at the job site. *B testified he had heard Decedent had traveled to North Dakota 
and gave him approximately $300 out of his pocket when he met Decedent to help him 
“get by” until his first paycheck.  *B testified Employer had looked at obtaining workers’ 
compensation insurance for North Dakota, but was satisfied that their workers’ 
compensation insurance covered injuries to employees that would occur on the job site 
in North Dakota. 

 
16. On July 28, 2011 Decedent was killed while performing duties within the 

course and scope of his employment with Employer.  The nature of the work Decedent 
was performing at the time of the injury resulting in his death does not appear to be in 
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dispute by the parties.  The only dispute is whether Colorado has jurisdiction for the 
purposes of awarding benefits to his surviving spouse and dependent child under the 
Colorado Workers’ Compensation Act. 

 
17. After Decedent was killed, some issues arose over whether Decedent’s 

death would be covered under the workers’ compensation policy Employer had in effect 
with Insurer.  For purposes of this case, Employer maintains that the claim should be 
covered under the Colorado policy Employer had with Insurer.  Insurer has denied the 
claim based on a lack of jurisdiction. 

 
18. Under Colorado workers’ compensation law, Colorado would have 

jurisdiction over the death involved in this case if the contract for employment was 
entered into in the state of Colorado.  Claimant argues that the contract for hire in this 
case was entered into in the state of Colorado because it was the intent of the parties 
that the deceased, a resident of the state of Ohio, was being hired by a Colorado 
company for work in Colorado and it was situational that his work assignment was on a 
temporary job site in North Dakota. 

 
19. Employer argues that Colorado jurisdiction should apply in this case 

because *S, who had authority to hire Decedent, was in Colorado at the time Decedent 
was hired.  Employer argues that *S’ presence in Colorado at the time Decedent was 
hired provides Colorado with jurisdiction. 

 
20. This case represents a unique set of facts that are further complicated by 

the current case law involving Colorado jurisdiction.  Despite the conflicting testimony 
presented at hearing, it is established that the superintendant for Employer who had the 
ability to hire Decedent was *S.  *S has established that he did not speak directly to 
Decedent until both he and Decedent were in North Dakota.  While *S did have 
conversations with Mr. *F regarding the hiring of Decedent, no conversations between 
Decedent and *S took place until approximately July 11, 2011 when *S arrived back in 
North Dakota. 

 
21. This raises another unique fact in this case, because Decedent began 

working for Employer on July 9, 2011, before any contract for hire was entered into 
between Decedent and Employer.  The ALJ can only indicate that the work performed 
by Decedent on or about July 9, 2011 was performed without authorization of any 
individual who had authority to hire of fire Decedent at the time the work was performed.  
This work was later ratified by Employer by virtue of the fact that Decedent was paid for 
the hours he performed work on July 9, 2011, but that does not change answer to the 
ultimate question of where the contract for hire was entered into by Decedent and 
Employer. 

 
22. *S officially hired Decedent on or about July 11, 2011 when the paper 

work was completed.  According to the testimony of *S, he had not spoken to Decedent 
before July 11, 2011.  Therefore, he could not have entered into any contract of 
employment with Employer and Decedent prior to that time.  The ALJ relies on the 
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testimony of *S at hearing and finds that any alleged promises of employment made by 
Mr. *F to Decedent were not authorized by *S.  While *S had spoken to Mr. *F regarding 
hiring his son-in-law, there was insufficient evidence presented at hearing that *S had 
authorized or contractually obligated Employer to hiring Decedent prior to *S and 
Decedent actually meeting and agreeing to enter into an employment relationship. 

 
23. The ALJ finds and concludes that *S maintained the ability to hire 

employees. The ALJ finds that *S did not provide Mr. *F with the ability to hire 
employees.  The ALJ finds that *S entered into a contract of employment with Decedent 
on behalf of Employer on or about July 11, 2011 when he and Decedent were in North 
Dakota.  The ALJ finds that the contract for hire was entered into in North Dakota.  The 
ALJ concludes that the last act necessary for the completion of the Employment 
contract was *S and Decedent meeting and completing the required paperwork.  The 
ALJ finds that there is insufficient evidence of any contract of employment being entered 
into between Employer and Decedent prior to *S completing the required paperwork. 

 
24. The ALJ further finds that the faxing of the W4 form and the I9 form and 

other employment related materials from North Dakota to *M, Colorado is insufficient to 
find that the contract for employment was entered into in Colorado.  The ALJ also finds 
that Decedent’s travel arrangements, made by his parents and not reimbursed by 
Employer, that brought Decedent through Colorado through a layover at DIA is 
insufficient to establish that the contract for hire was entered into in Colorado.  The ALJ 
finds that the $300 payment by *M to Decedent in July 2011 was, at most, a gift to 
Decedent and was not reimbursement by *M to Decedent for travel expenses.  As *M 
noted in his testimony, he was not aware of how much Decedent’s travel expenses had 
cost prior to his gift to Decedent. 

 
25. The ALJ further finds that even if Decedent was hired with the purpose of 

performing some work in Colorado at an unknown future date for Employer, Decedent 
had not yet entered Colorado after the contract for hire was entered into.  Therefore, 
Colorado would not have jurisdiction over this claim by the mere possibility that the 
Decedent would be performing work in Colorado in the future.  Prior to any of the work 
in Colorado being performed, either Employer of the Decedent could have terminated 
the contract of employment without any work being performed in Colorado.  As such, 
Colorado would not have jurisdiction over this claim. 

 
26. The ALJ is acutely aware of the fact that this decision effectively, for the 

present time, allows Insurer to issue a workers’ compensation policy and collect 
premiums from Employer for a policy that appears to cover every other employee 
employed by Employer, but fails to cover the one employee who was killed while this 
policy was in effect.  The factual situation, as it was presented to the court in this case, 
would appear to establish that the other employees who were employed by Employer 
on the project in North Dakota would be covered under Colorado jurisdiction.  However, 
the court is confined by the facts as they are presented in this case and the existing 
case law.  Under these facts and the existing law, the court cannot conclude that the 
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contract for hire was entered into in Colorado and cannot find that Colorado has 
jurisdiction over this claim. 

CONCLUSIONS OF LAW 

1. The purpose of the “Workers’ Compensation Act of Colorado” is to assure 
the quick and efficient delivery of disability and medical benefits to injured workers at a 
reasonable cost to employers, without the necessity of any litigation.  Section 8-40-
102(1), C.R.S., 2011.  A claimant in a Workers’ Compensation claim has the burden of 
proving entitlement to benefits by a preponderance of the evidence.  Section 8-43-201, 
C.R.S., 2011.  A preponderance of the evidence is that leads the trier-of-fact, after 
considering all of the evidence, to find that a fact is more probably true than not.  Page 
v. Clark, 197 Colo. 306, 592 P.2d 792 (1979).  The facts in a Workers’ Compensation 
case are not interpreted liberally in favor of either the rights of the injured worker or the 
rights of the employer.  Section 8-43-201, C.R.S., 2011.  A Workers’ Compensation 
case is decided on its merits.  Section 8-43-201, supra. 

2. The ALJ’s factual findings concern only evidence that is dispositive of the 
issues involved; the ALJ has not addressed every piece of evidence that might lead to a 
conflicting conclusion and has rejected evidence contrary to the above findings as 
unpersuasive.  Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, 5 P.3d 
385 (Colo. App. 2000).  When determining credibility, the fact finder should consider, 
among other things, the consistency or inconsistency of the witness’s testimony and 
actions; the reasonableness or unreasonableness (probability or improbability) of the 
testimony and action; the motives of the witness; whether the testimony has been 
contradicted; and bias, prejudice, or interest.  See Prudential Insurance Co. v. Cline, 98 
Colo. 275, 57 P.2d 1205 (1936); CJI, Civil 3:16 (2006). 

3. Section 8-41-204, C.R.S. provides in pertinent part: “If an employee who 
has been hired or is regularly employed in this state receives personal injuries in an 
accident or an occupational disease arising out of and in the course of such 
employment outside of this state, the employee, or such employee’s dependents in 
case of death, shall be entitled to compensation according to the law of this state.  This 
provision shall apply only to those injuries received by the employee within six months 
after leaving this state, unless, prior to the expiration of such six-month period, the 
employer has filed with the division notice that the employer has elected to extend such 
coverage for a greater period of time.” 

4. Section 8-41-204, C.R.S., has been called the extraterritorial provision of 
the Workers' Compensation Act (Act), because it addresses entitlement to 
compensation for injuries occurring outside Colorado. Hathway Lighting, Inc. v. 
Industrial Claim Appeals Office, 143 P.3d 1187 (Colo. App. 2006). This statute provides 
that Colorado has jurisdiction to award benefits if the claimant was hired or regularly 
employed in this state and the claimant was injured within six months after leaving this 
state. Section 8-41-204, C.R.S.  Courts have previously stated that §8-41-204, C.R.S., 
sets forth the only circumstances under which an employer must provide coverage to an 
employee who is injured outside of the state. Rodenbaugh v. DEA Construction, W.C. 
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No. 4-523-336 (Dec. 20, 2002), aff'd., Rodenbaugh v. Industrial Claim Appeals Office, 
No. 03CA0055 (Colo. App. Dec. 4, 2003) (not selected for publication). 

5. Whether an employee was "hired ... in this state" is a contract question 
generally governed by the same rules as other contracts. See Denver Truck Exchange 
v. Perryman, 134 Colo. 586, 307 P.2d 805 (1957). The essential elements of a contract 
are competent parties, subject matter, legal consideration, mutuality of agreement, and 
mutuality of obligation. Aspen Highlands Skiing Corp. v. Apostolou, 866 P.2d 1384 
(Colo. 1984). The place of contracting is generally determined by the parties' intention, 
and is usually the place where the offer is accepted, or the last act necessary to the 
meeting of the minds or to complete the contract is performed. Id.; Denver Truck 
Exchange v. Perryman, supra. 

6. Despite the application of the general law of contracts to this issue, the 
court of appeals in Moorhead Machinery and Boiler Co. v. Del Valle, 934 P.2d 861, 864 
(Colo. App. 1996), stated that in some circumstances, a contract of hire may be deemed 
formed, even though not every formality attending commercial contractual 
arrangements is observed as long as the "fundamental elements" of a contract are 
present. In reaching this conclusion the court quoted a passage from Larson's treatise 
stating that the realities of the employment relationship were more important in this 
determination than the technicalities of contract law, especially where the hiring 
practices of a particular employment warranted such treatment. See Moorhead 
Machinery and Boiler Co., supra. (quoting 1A A. Larson, Workmen's Compensation Law 
§ 26.22 at 5-325 (1995) (it is necessary "[to subordinate] contract law technicalities to 
the reality of the [employment] relationship existing from the time the claimant [began] 
his journey toward the job pursuant to the overall-contract governing the way hiring is 
done in this particular employment"). 

7. As found, the contract for hire in this case was entered into between *S 
and Decedent in North Dakota.  As found, *S and Decedent did not discuss with one 
another the terms of the employment until both *S and Decedent were in North Dakota.  
As found, the last act necessary for the completion of the employment contract was the 
Decedent and *S meeting and completing the required paper work in North Dakota. 

8. As found, Claimant has failed to prove by a preponderance of the 
evidence that Colorado has jurisdiction over the July 28, 2011 death of Decedent. 

ORDER 

 It is therefore ordered that: 

1. Claimant’s claim for workers’ compensation benefits under the Colorado 
Workers’ Compensation Act is denied and dismissed. 

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order 
with the Denver Office of Administrative Courts, 633 17th Street, Suite 1300, Denver, 
Colorado, 80202. You must file your Petition to Review within twenty (20) days after 
mailing or service of the order, as indicated on certificate of mailing or service; 
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otherwise, the Judge's order will be final.  You may file the Petition to Review by mail, 
as long as the certificate of mailing attached to your petition shows: (1) That you mailed 
it within twenty (20) days after mailing or service of the order of the Judge; and (2) That 
you mailed it to the above address for the Denver Office of Administrative Courts. For 
statutory reference, see section 8-43-301(2), C.R.S. (as amended, SB09-070). For 
further information regarding procedures to follow when filing a Petition to Review, see 
Rule 26, OACRP.   You may access a petition to review form at: 
http://www.colorado.gov/dpa/oac/forms-WC.htm. 

DATED:  December 31, 2012 

Keith E. Mottram 
Administrative Law Judge 
Office of Administrative Courts 
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	5. Claimant reported her injury to Employer on February 18, 2011, and an Employer’s First Report of Injury was prepared reflecting injury to the “trunk-low back area.”  Claimant alleged “strain or injury by - repetitive motion.”
	6. Claimant’s symptoms, arising on Friday, February 18, 2011, increased over the weekend.  Claimant went to the Poudre Valley Hospital Emergency Room on February 21, 2011.  At Poudre Valley Hospital, Claimant reported: “...pain in her low back that be...
	7. Claimant was referred to Occupational Health Services by Employer and Claimant saw Dr. Hansen J. O’Toole on February 22, 2011.  Dr. O’Toole assessed:
	8. Claimant credibly testified that her job involved sitting at a work station from 10-14 hours per day, taking phone calls from the police channel, fire and ambulance data channel and radio, operating a key pad, mouse and foot controls and repetitive...
	9.  *B, another 911 dispatcher, credibly described her job duties as being the same as Claimant’s and corroborated Claimant’s testimony regarding her job duties and the need to frequently twist to the left to operate the mouse, keypad and view a monit...
	10. An ergonomic evaluation was performed by Occupational Health Services on March 1, 2011.  In the March 1, 2011, report, the evaluator concluded: Claimant’s position involves frequent to constant reaching and twisting of trunk in a seated position; ...
	11. Following completion of the Occupational Health Services job site evaluation, Dr. O’Toole opined that based on the patient’s repeated trunk rotation with her work activities, it is medically probably that her objective findings are related to work...
	12. Claimant saw Dr. O’Toole again on March 24, 2011.  Dr. O’Toole noted the recommended changes to Claimant’s work station had not been made yet and stated that Claimant should contact his office or her insurer if there is a reoccurrence of problems ...
	13. Claimant was released by Dr. O’Toole on March 24, 2011.  Claimant never returned to baseline after she was released by Dr. O’Toole but had lingering symptoms in her low back.  The recommended changes to her work station were never made.
	14. In November 2011, Claimant again had an acute onset of low back pain as well as right gluteal and upper thigh pain at work.  She went to see Barry G. Hand, D.C. on November 21, 2011.  Dr. Hand described right low back pain radiating to the right g...
	15. Shortly thereafter Claimant left for a vacation in Hawaii, where her activities were significantly limited due to back and leg pain.  When she returned from Hawaii, she reported her worsening in condition to Employer, who again referred her to Occ...
	16. Claimant’s lumbar spine MRI was taken on December 19, 2011.  The MRI revealed a L5-S1 large central and right paramedian disk protrusion as well as a L4-5 broad based disk protrusion and annular tear.
	17. Claimant credibly testified her low back pain increased and the pain down her right leg extended to her foot with numbness in her right calf.  On December 19, 2011, Dr. Holthouser, another physician at Occupational Health Services, reported Claima...
	18. Dr. O’Toole reasserted his opinion that Claimant’s condition was work related despite the Employer’s assertion that extensive ergonomic improvements to the dispatchers’ workstations were undertaken.
	19. Claimant and *B credibly testified that there had been no ergonomic modifications to the 911 dispatch work stations affecting the requirement of twisting to the left to operate the mouse, dial pad and view the 911 monitor as of December 20, 2011.
	20. On December 23 and 28, 2011, Employer ordered a work site evaluation, which was performed by Harmony Hand and Physical Therapy Center.  Exhibit 14.  Claimant and Ms. *B credibly testified that the evaluation report was inaccurate because Claimant ...
	21. Subsequently, Dr. O’Toole changed his opinion and opined that Claimant’s condition was not work-related In his January 3, 2012, report, Dr. O’Toole opined that he did not feel the repetition and duration of 911 calls would have “probably” caused t...
	22. On January 13, 2012, Claimant saw her primary care physician, Steven D. Broman.  Dr. Broman referred Claimant to Dr. Hans Coester, who Claimant saw on February 1, 2012.  Claimant had also been seeing Dr. Timothy Allen, a neurologist, for a seizure...
	23. On March 9, 2012, Claimant consulted with Dr. Jeffrey Wunder, a Board certified Physical Medicine and Rehabilitation physician, pursuant to the referral of Dr. O’Toole. Dr. Wunder noted that Claimant has an underlying degenerative disk disease con...
	24. On January 9, 2012, Respondent sent Claimant for an independent medical examination with Dr. Lloyd Thurston.  Dr. Thurston opined that Claimant’s condition was not work related.
	25. In his June 7, 2012, Dr. Timothy J. Allen opined that Claimant’s work environment  “exacerbated her process.”  He commented that Claimant was credible and her work station would have exacerbated discomfort in the limbs and back.
	26. Dr. Jeffrey Wunder testified by deposition on September 27, 2012.  Dr. Wunder testified that, prior to her February 18, 2011, injury, Claimant suffered from preexisting lumbar degenerative disk disease.  Dr. Wunder opined that Claimant’s torsional...
	27. Dr. Wunder testified Claimant’s description of her job duties was consistent with those shown in the Occupational Health Services ergonomic evaluation report of March 1, 2011.  He testified that Claimant’s work activities reaching with the right u...
	28. Dr. Wunder noted that Claimant developed symptoms of right low back pain, buttock pain and radiating right lower extremity pain in November 2011 at work and he stated said symptoms are suggestive of radiculopathy, nerve root compression and that t...
	29. Dr. Thurston disag*B with Dr. Wunder that a degenerative disk is more fragile and that Claimant was at an increased risk from twisting in her job duties.  He stated that Claimant’s  job does not put any additional stress beyond stresses of daily a...
	30. Dr. Thurston’s testimony and opinions are found to be less credible and persuasive than the testimony of Claimant’s witnesses, Claimant, Judy *B, and Dr. Wunder.
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